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PREFACE. 


Jjnin-' j c’ f'' 

Sr I n 

It is the desire of the compilers just to say a few words about 
the special features of the present Quinquennial Digest. If one is to 
make the best possible use of the Digest, a knowledge of the special 
features will be very helpful. 

We may begim by referring to the fact that separate headnotes 
are given for distinct points in the same case. 

Where the number of cases under a certain heading is particularly 
large, as, for instance, in the case of Civil Procedure Code, S. ii, 
Criminal Procedure Code, S. 145 or Limitation Act, Art. 144, the 
task of reference has been simplified by a careful system of sub-headings. 

Another special feature is that statute headings are given 
wherever such headings can conveniently be given. The advantages of 
this system are obvious. 


Points relating to analogous topics are always put under one 
comprehensive heading. Thus all cases relating to legal practitioners 
as such will be found under the heading Legal Practitioner, although 
in the particular cases they may relate to pleaders or attorneys or other 
classes of legal practitioners. 


• » 

We may next refer to the Statute indexes enablir 
relating to particular questions being picked up easily. ' 
are provided in the appropriate places for all important Acts 




•'i • 


sections 






In the case of repealed or amended statutes comparative tables 
setting forth the corresponding sections of the statutes are given. 

Last but not least, the order in which the,^cases on a particular 
point are arranged deserves special mention. The arrangement is 
according to the Courts in their alphabetical order except in the case of 
Privy Council decisions which come first. In each Court the cases 
are so arranged that the later decision always comes before the earlier 
ones. ' 


The Publishers hope that the learned members of the legal 
profession will warmly welcome and appreciate the new features deve¬ 
loped or incorporated in this issue of our Quinquennial Digest. 

Mylapore; r. N., 

20th May, 1926. . V. V. C. 



abbreviations explained. 


Reports. 


All. or A. 

A. L. J. 

A. I. R. 1925 All. or I 
Bom. or B. 

Bom. L. R. 

A. I. R, 1925 Bom. 
Bur. L. T. 

Bur. L. J, 

Cal or C. 

C. L. J. 

C, W. N. 

A, I. R. 1925 Cal. 

Cr. L. J. 

I. A. 

I. C. 

Lah or L. 

A. I. R. 1925 Lah. 

Lah. L. J. or L. L. J 
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N. L. R. 

A. I. R. 1925 Nag. 

O. & A. L. R 
O. C. 

A. I. R. J925 Oudh 
O. L. J. 

O. W. N. 
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ABADl. 

ABADI—(l) l.ANDLORD AND TENANT. 

(2) Custom, Punjab. 

ABANDONMENT—Of Appeal— See C P. CODE, 
O. 23, R. I. 

-Of Children —See PENAL CODE, S, 317- 

-Of Claim—C. P. CODE, O. 23^ R- i- 

- Of holding—LANDLORD AND TENANT. 

--Of issue—(i) C. P. CODE, Os. 6, 7, 8. 

(2) PRACTICE. 

-Of partnership—P artnership. 

_ Of plea—(i) Legal Practitioner. 

(2) Practice, 

—^-^Of portion of claim, in respect of which 

Court'fee is deficient. 

See COURT FEES ACT, S. 10. 

-Of Tenancy—LANDLORD AND Tenant. 

-Of Tenure—L andloiu> and Tenant. 

Of Wife— See (i) HUSBAND AND WIFE. 

C2) Restitution of Conju¬ 
gal Rights. 

(3) Hindu Law—Mainten¬ 
ance. 

_Of Worldly Affairs—H indu Law- 

Succession. 

ABATEMENT—Of appeal—C. P. CODE. O. 22, 

R. 9 

— - -Of cause of action—C. P. CODE O. 22, 

R. I 

- T&Tti&l—See C. P. CODE, O. 22, R. 4 (1882, 

S. 368). 

.1—Of pauper application —See C. P. CODE, O. 
32, R, 2 (1882, S. 403) or 0.22, R. 3 (i) (1882, 

S. 365)- ^ 

— _-Of rent—(i) Landlord and Tenant 

—Rent. 

(2) Transfer oe property 
act, S. ic8. 

— -Of Suit—C. P. CODE, vS. 92 & o. 22. 

---—Of wrong —See TORTS. 

ABDUCTION—.y^^ PENAL CODE, SS. 359 — 364 . 
ABETMENT-^.yf^ PENAL CODE, SS. 109, 114. 
ABETTOR—»y^^ PENAL CODE, SS. 34, 109, 114. 


ABUSIVE language. 

% 

ABKARI— .y^-^r BOMBAY AbKARI AcT. 

Madras Abkari Act. 

ABSCONDING—CRIMINAL TRIAL. 

Criminal Procedure Code, 
S. 512. 

ABSCONDING OFFENDER— Cr. P. Code, S. 87, 

ETC. 

ABSENCE—C. P. Code, O. 17, Rr. 2, 3. 

■ Adverse Possession— See ADVERSE POSSES¬ 
SION. 

-Co-sharers—i'i-r Co-sharers and Co owtri¬ 
ers. 

-From British India—.y.v IJMITATION ACT, 

S. 13. 

-Of Reasonable and Probable Cause— See 

TORT AND Malicious Prosecution. 

ABSOLUTE ESTATE. 

See Hindu Law—(i) Will. 

(2) Stridhan. 

(3) Widow. 

ABSOLUTE GRANT. 

See (l) MAHOMEDAN LaW. 

(2) Will—Construction. 

ABSOLUTE OCCUPANCY HOLDING. 

See (i) C. P. Tenancy act (1898), S. 41. 

(2) Landlord and Tenant. 

(3) Occupancy Holding. 

ABSOLUTE OCCUPANCY TENANT. 

See (i) Occupancy Holding. 

(2) C. P. Tenancy act. 

ABSOLUTE PRIVILEGE. 

See (i) Evidence Act, Ss. 123, 129. 

(2) Penal Code, S. 499. 

(3) Tort—Defamation. 

ABUSE—.y<f^ Penal Code, Ss. 499, 504. 

-^Of Process of Court— See CiviL Pro. Code, 

S. iji and O. 21, Rr, 89-91. 

-^Suit for damages- 5 *^^ TORT--DEFAMATION. 

ABUSIVE language. 

5 "^^ (i) Abuse. 

(2) Penal CODE, S. 294. 
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abwab. 

ABWAB—(O ' 1 '- 74 AND 75, 

(2) Landlord and Tenant. 

(3) Mad. i:st. Lands act Ss. 3. (u) 

1 .13 AND I 44. 

(d) WORDS and phrases. 

ACCELERATION OF ESTATE— HINDU L.-WV— 

Widow. 

ACCEPTANCE— .Stv (i) CONTRACT. 

(2) CONTRACT Act, S. 3. 

-Of an overdue Instalment. 

See (t) limitation ACT, ARTS. 74, 75 » 1^2. 

(2) CONTRACT ACT. S. 62. 

-Of Executorsh.p— EXECUTOR. 

(2) Probate. 

-Of Gift—.S'/-/ (i) Hindu Law—Gift. 

(2) Mahomedan Law—Gift. 

(3) T. P. ACT, S. 122. 

-Of Goods by Buyers—CONTRACT Aci', 

Ch. VII. 

-Of Patta not in Accordance with Law. 

Sc^ (0 Landlord and Tenant. 

(2) Madras estates Lands Act. 

- Of Vakalat Sa (i) LEGAL Pr.aCTITIONER. 

(2) Practice. 

ACCEPTING INSTRUMENT NOT DULY STAMPED- 
Si’»r Stamp Act (ll of 189Q) S. 62. 

ACCEPTOR— 5 // BILLS OF EXCHANGE—HUNDI. 

ACCESSION—.S'// Alluvion and Diluvion. 

ACCIDENT—.S'// Railways act, Ch. VIII. 

ACCOMMODATION. 

Cl) Bills of Exchange—Hundi. 

(2) Negotiable Instruments act. 

ACCOMPLICE. 

See (1) Cr. P. Code S. 337. 

(2) Evidence. 

(3) Evidence Act, Ss. hi Cb) 114, & 133. 

ACCORD AND SATISFACTION 
. 5 *// CONTRACT Act, S. 62. 

ACCOUNTS. 

See (1) Co-SHARER. 

(2^ CourT'Fees Act. 

(3) Contract act. Ss. 213, 253 and 258. 

(4) Evidence act, Ss. 34,' 114 etc. 

(s) Jurisdiction. 

-Fals f cat on cf Accounts— See Penal 

CODE, S. 465. 

——-Lim tat on— A*//Limitation Act, arts. 

85, 88 AND 89. 

-Mortgagor and Mortgagee. 

See (i) C. P. Code, O. 34, RR. 2—S. 

U) T. P. ACT. Ss. 72 AND 76. 

-Pr nc pal and Agent. 

See also (i) CONTRACT ACT. S. 213. 

(2) Lim. act. Arts. 89 and 90. 

--Suit for Small Cause —Sec Prov. Small C. 

C. ACT, SCH. II, ARTS. 30 AND 31. 

- Trustee —See (i) C. P. CODE, S 92. 

(2) Trusts Act, ss. 55—69. 

—- Settledy reopemng of. 

A person, who, has executed a second account and 
a promissory note to pay the dues under the previous 
account, he having first examined the previous ac¬ 
count and acknowledged its correctness, cannot be 
allowed to question the settlement and reopen the 
accounts. {Hyvcs and Gokul Prasad, //.) BenayAK 
PRASAD PaNDE V. BISIIUN DaTT PaTHAK. 

• L. R. 3A.308. 

' -^Settled^ Re-opening of — Fraud—Errors 

Accounts settled between parties may be reopened 


ACCOUNTS. 

on the ground of substantial error or fraud. If the 
errors are sufficient in number and importance whe¬ 
ther caused by fraud or mistake or where the parties 
occupy a fiduciai7 relation /. g., trustee, agent, guar¬ 
dian, etc., it is easier to re-open the account. (Afears 
C. J. and Banuerii, /.) BhaGWAN BaKSH SINGH 
V. JOi^E Da.MODARJI. 42 A. 230: 69 I. C. 20: 

16 A. L. J. 100. 

- Limitation — Pa'rt time Barred—Suit for 

price of goods supplied from time to time—Limitation. 

Where a tradesman has a bill against a party for 
any amount in which the items are so connected to¬ 
gether that it appears that the dealing is not intended 
to terminate with one contract, but to be continuous 
one, so that one item, if not paid, shall be united with 
another and form one continuous demand, the whole 
together forms but one cause of action and cannot be 
divided. If all the items form but one cause of 
action, it cannot be contended that a part of it can be 
barred by limitation, and that the rest may not be so 
barred. {Afnlla,/.') NaJaN AHMED HaJI Ali z;. 
Sale Mahomed Pi:er Ma«omed. 77 1 C. 943: 

24 Bom. L. R. 998: A. I. R. 1923 Bom. 113. 

- Settled — Re-oPening of—When allenocd. 

Where accounts are impeached on the ground of 
fraud, two or three instances of particular items, 
which can be taken as false and fraudulent, must be 
brought to the notice of the Court before it can be 
called upon to order the accounts to be re-opened 
from the first. But before the defendant could ask 
the Court to re-open the account, he is bound to 
allege fraud. {Macleod, C- /. and Coyafee, /.) 
Sankal Chand V. Chimanlal. 

70 I. C. 839 : A. I. R. 1923 Bom. 16 (1). 
———Running accounts—Separate orders-Separate 
I,ills—Plaintiff treating snfi/ect’fnaiter of bills as 
creating separate causet of action—No continuous ac¬ 
count exists. 

Where separate and distinct orders were given for 
the items comprised in certain bills and the bills were 
submitted separately and the plaintiff referred in ^he 
plaint to the causes of action which arose on the 
various dates, clearly treating the subject-matter of the 
bills as giving rise to different causes of action, 

Held, that there was no continuous account. {Buck- 

land, /.) Maurice Mayahas v. mori.ev. 

29 C. W. N. 496 : 87 I. 0. 608 : 
A. I. R. 1926 Cal. 937. 

- - T'l'o kinds of accounts can be claimed against 

trustee. 

There are two forms of account which can be claim¬ 
ed by a cestique trust against the trustee. One is an 
account of all such of the moneys or funds comprised 
in the trust deed or from time to time subject to the 
trusts thereof, as have been possessed or received by 
the trustee or by any person by his order or for his 
use. The other is an account, in addition to the for 
mer account, of the moiiej's or funds comprised in the 
trust deed or from time to time subject to the trusts 
thereof, which might without the wilful neglect or de* 
fault of the tmstee, have been so possessed or received. 
I M. & G. 433 (n) ref. and 4 Drewry 253 Ref. 
{Afooker/ee and Rankin, //.) PEARY MOHAN v, 
ManOHAR MOOKERJEE. 27 C. W, N. 989 : 

38 C. I. J. 265 : 74 I. C. 373 ; A. I.R. 1924 Cal. 160. 

- Settled — Re-opening of—-Reasons. 

An account once taken in the presence of the par 
ties interested and acquiesced in by them will not be 
lightly reopened. {Afookeriee and Panton, //.) 

PuLiN Behari Roy v. Mahendra Chandra Gro* 

SAL. 67 I. 0.10 : 34 0. L. J 405. 

' S uit for — Partnership—Afode of takings 
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Omission to Produce—Effect of. 

It is ol ligatory on each partner to render true ac¬ 
counts and full information of all things affecting the 
partnership to any partner or his legal representatives. 
The occasion in certain cases arises after the prelimi- 
naiy decree is made. At that stage each partner 
should be served with the notice contemplated by 
S. 66 of the Evidence Act to produce such accounts and 
papers as may be in his custody. If he omits so to 
produce, an adverse inference would be drawn against 
him. Besides secondary evidence will become admis¬ 
sible and the person withholding the document will 
not be able to use the original document as evidence 
at a later stage without the consent of the other party 
or the order of court. i^Mookerjce and PautoU', JJ.') 
PULIN BEHARI ROV Z'. MAHENDRA CHANDRA 
GHOSAL. 67 I. C. 10 : 34 C. L. J. 406 . 

Sutt for—Papers necessary for Preparing aC' 
count with Plaintiff and not produced—Suit not 
viaintainahle. 

Where after the Naib of a Zemindar was removed 
from his office the Zemindar sued him for rendition of 
accounts for a certain period and it was proved that 
the papers necessary for furnishing the account were 
with the plaintiff and the latter would not produce the 
same. The suit was held as not maintainable. {Pick- 
ardson and Shamsul Huda-, J J.') JatINDRa NaTH 
Dutta z/. SuRESH Chandra ROY. 

69 I. C. 181 ; 24 C. W. N. 922 . 
-II —Suit for Claim to a statement of account can 
he granted only when the relationship between the par¬ 
ties makes it necessary in order to entitle claimant to 
assert his legal rights. 

The right to claim a statement of account can only 
be claimed when looking to the relationship between 
the parties ; it is the only relief which will make the 
claimant to assert his legal rights satisfactorily, such 
right being an unusual form of relief. {Moii Sagar. 
y.) Gulam Outab-ud-din Khan v. Mia Faiz 
BaKHSH. 78 I. C 959 : A. I. R. 1925 Lah. 100 . 

i — Suit ^or—Liability of kusbaftd — Acknowledg¬ 
ment by widow — Effect. 

A suit for the balance due on accounts by the hus¬ 
band of the defendant and which after the death of 
the husband had been acknowledged to be due by the 
defendant is maintainable. {Le Rossignol^ /.) 
Ganpat Rai V. MT. Nihal Devi. 89 I. C. 366 . 
- Suit for—Plaintiff must produce accounts. 

In a suit by a manager or agent against his employer 
for settlement of accounts, the plaintiff must produce 
all accounts and documents admitted or proved to be 
with him. Refusal to do so will lead to dismissal of 
suit. {Shadi Laly C. J. and iVilberforce^ Jf) MOHAN 
LAhv. NORTH WESTERN RAILWAY COOPERATIVE 

Stores assn., ltd. 79 I. C. 275 : 5 Lah. L. J. 19 . 

- —Suit for Partial account does not lie where 
suit for whole account is barred. 

A suit to recover plaintiff’s father’s share of debt 
due to his firm by another firm in which one partner of 
the creditor firm is also a partner where, accounts are 
not settled is an action for partial account. Such a 
suit will no doubt lie in certain cases but when a suit 
for an account is barred a suit for a partial account 
cannot be allowed merely on the ground that defendant 
could claim that a general account should be taken 
because it wpuld not be fair to drive him to taking an 
account which the law thinks cannot be properly taken 
owing to the lapse of time. The rule leaves it to the 
Court to delermihe under what circumstances it would 
be Equitable to order a partial account having regard 
to the ri|;hfs of the parties. Ordinarily when onle 
partner seeks to make another liable for one single 


Item due to the firm, it would not be equitable'to 
decree such a claim, when the defencjajnt partner is 
not allowed to claim other items, which nia^' be due by 
the plaintiff to the firm, 41; M. 378, 16 L. W. 200 P. 
C. and 32 M. 76 Foil. {Phillips and Venkatasubba 
RaOyJJ.') SUBRAMANIAM CHETTY v. f.UKSHMA- 
NAN CHETTY. IS L. W. 613 .• 33 M. L. T. 71 : 

76 I. C. 670 ; A. I. R. 1024 Mad 161 . 

■ ■■■■ "— — Mutual — Account may be mutual though 
balance is always one way proindcd parties contemplated 
bala 7 ice might shift to other side at times. 

Where practically the only credits to a party were 
his wages for eighteen years and there w’as never once 
a’-'balance in his favour. 

Heldy that the parties never contemplated that the 
balance might shift to the other side. {Baker-, J. C. 
and /fall if ax y A. J. C.) ChITANAVIS NaTHU 
SaO. 20 N L. R. 106 : 7 N. L. J. 170 : 

79 I. C. 1002 : A. I. R. 1925 Nag. 2 . 

- Entries in—If proof of binding nature of 

debt. 

Where the creditor of a minor brings a suit against 
him and relies merely on entries in the account books 
to show items of consideration, the evidence is not 
sufficient, as he is bound to prove by independent and 
reliable evidence the purposes for the loan. {Kin- 
khede., A. /. C.) TuLSIRAM v. ANUSUYA. 

78 I. 0 . 380 • A. I. R. 1924 Nag. 360 . 
- —Settled-, Re-opening of—Mistake can be Prved. 

A person U always entitled to prove if he can that 
there was a mistake in the accounts and that he signed 
them as correct by mistake. {Batten, J. C.) Seth 
BhoJraj V. Panda Shankarnath. 

71 I. C. 45 ; A. I. R. 1922 Nag. 265 

" Limtiation. 

Balance of account is not recoverable unless it is 
within limitation or there is a fresh cause of action. 
{Dalai, J. Cf) MeNDI LaL v, RaM CHANDER. 

' A. I. R. 1925 Oudh 632 ( 2 ). 

ACCOUNT BOOKS. 

— - Non-productioti of — Presumption. 

Where a party fails to produce his books of accoun. 
in Court, the Court is entitled to draw the inference 
that if they had been produced they would not have 
supported his case. {Hasan and Misra, JJ.') SVED 
Hasan Baqarz'. Sheo narain Singh. 

3 0 . W. N. 25 . 

- . Liability of defetidants should be ascertained 

—Court can vary mode of taking. 

In all ca.ses in which accounts are directed to be 
taken it is desirable that before ordering an account 
to be taken the question of principle involving the 
measure of liability of the defendant should always be 
decided. It is always permissible to the Court to vary 
or modify the directions already given if it should be 
satisfied that some mistake had been made. {Dawson 
Miller, C. J and Foster, /.) HaRIHAR PRASAD v. 

Kesho Prasad Singh. A. l. R. 1924 Pat. 176 . 

- Sttit for — Procedure—Determination of de¬ 
fendant's liability—Filing of acc'^unts. 

In a suit for accounts by a principal against his 
agent or a beneficiary against a trustee w'here the de¬ 
fendant disputes his liability to account, that Issue 
must first be determined before an account is taken. 
In a suit for accounts the court should, in the first in¬ 
stance, follow’ the procedure of calling upon the de¬ 
fendant to file his accounts. {Miller, C. J. and 

Mullick, /.) Rai Bahadur Harihar Prasad 
Singh v. Kesho Prasad Singh. 3 Pat. L. T. 638 : 

71 I. C. 911 : A. I. R. 1922 P. 698 . 
■■ ■>' ■ Mutuality—Open and current account. 

An account Current is an open or running account 
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between two or more parties, or. an account 
contains items between the parties from which tne 
i)alance due to one of them is, or can be ascertained, 
from which it follows that such an account comes 
under the term of open account in so far as it is run- 
nin<T. unsettled or unclosed. Mutual accounts are such 

as consist of reciprocity of dealintjs between the par¬ 
ties, and do not embrace those having items on one 
side only, though made up of debits and credits, I h 
test of mutuality is that the dealings between the 
parties should be such that the balance is sometimes 
in favour of the other. An account which consists ot 
entrie-s of payments made by one party in reduction of 
a debt to another and of payments made by the latter 
on behalf of the former, is not a mutual account. 

{Coutts .inri A'oss, JJ.) (k^PAL KaI 

CH AND H.\M. 66 I. C. 30 : 3 P. L. T. 492 • 

A. I. R. 1922 Pat. 364 . 

- Settled—Single fraudulent errot Re-open- 

mg must he ordered. . , 

Where a single fraudulent error is discovered in 
settled accounts the proper order to make i.s for the re¬ 
opening of the whole account. But the onus of prov¬ 
ing the fraud is on the party setting up. L. R- 9 
!>; S29 and 1 . K. 9 C:h. 1 ). 547 Foil. {Young and 
Carr, //.) A. KaHIM v. H. V. LOW & CO. 

3 Rang. 1 : 89 I. C 698 : A. I. R. 1925 Rang. 210 . 
—Settled—Single important error—Leave to 
surcharge and falsify must be given. 

Where there is a .single important error, though it 
may not be fraudulent and tliough it may not justify 
the ordering of the re-opening of the accounts, leave 
must be given to surcharge and falsify, Gething v. 
Keighley p 550 1829 Taml. 199, and i U& Warr. 
ccy Kef. {Young and Carr, JJf) A. RaHIM H. 
V. I.ow & Co. 3 Rang. 1 : 89 I. C. 698 : 

A. I. R. 1925 Rang. 210 . 

- Settled—Re opening—Parties in fiduciary re- 

lalion—‘Re opening can be ordefed for errors less seri¬ 
ous than in other cases. 

In a case of principal and agent or persons stand¬ 
ing in a fiduciary relation, the number of errors to 
justify the Court in opening the account altogether has 
to be less considerable than where the parties stand in 
no such relation. {Young and Carr, JJ.) A. KaHIM. 
r. 11 . V LOW & Co. 3 Rang. 1 : 89 I. C. 698 : 

A. I. R, 1925 Rang. 210 . 

- Settled accounts—Overcharge Paid consciously 

eaiinot be objected to subsequently. 

A principal who. with his eyes open, pays an over¬ 
charge cannot be heard to object later after accounts 
have been settled. {Young and Carr, //.) A. RaHIM 
TA H. V. I.OW & CO. 3 Rang. 1 : 89 I. C. 698 : 

A. I. R. 1925 Rang. 210 . 

- —Settled accounts-Commission Agency for sup¬ 
plying goods—Payment under each separate transac¬ 
tion was held to constitute settled account. 

Respondents were appellants’ agents for each indent 
placed with them and they could at any moment dis¬ 
continue the agency as regards any goods not already 
under order. 

Held, that the payment of each pronote was an in¬ 
dication of a settled account with regard to the parti¬ 
cular transaction represented by it. {Young and Carr, 

JJ.) A. Rahim v. H. V. Low& Co 

3 Rang. 1 : 89 I. C. 698 : A. I. R. 1925 Rang. 210 . 

- Accounts settled can be re-opened where there 

is mutual mistake or fraud. 

Where owing to retirement of some partners a trad¬ 
ing partnership was dissolved and on accounts being 
taken, part of the retiring partner’s share of profits 
was carried over by the other partners to a new 
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account : 

Held, that the action of the other partnei-s w^ 
either due to mutual mistake ora fraud but that in 
either case the retiring partners were entitled to have 

the mistake or fraud rectified. 

//f/rt', furthei—that as the whole account was not 
impugned it was sufficient to give the retiring part¬ 
ner’s leave to surcharge and falsify. {Young, J.) G. 
ABDOOLA V. T. A. MaHOMED. 76 I. C. 171 : 

A. 1. R. 1925 Rang 9Q. 

___Suit for—Decree beyond pecuniary jurisdic¬ 
tion—If can be passed. HOTCHAND UTTAM Chand 
V. TeJUMAL MULCHAND. 89 I. c. 353 : 

A. I. B. 1925 S nd 324. 

_ 4 

- 'Cause of action—“Splitting of Pest. 

If the items in an account are so connected together 
that it appears the dealing is not intended to terminate 
with one contract, but to be continuous, so that one 
item if not paid, shall be united with another and 
form one continuous demand the whole together 
forms but one cause of action and cannot be divided. 

It is a question of fact, to be determined on the 
merits of each case, whether there was an intention to 
keep only one account for all the dealings. (A emp, A. 
/ C.) LILAKAM MaPHAVDAS V. HUSSEINBHGV 

KarimJi and Sons. 67 I. C. 44 : 

A. I. B. 1922 Sind 16, 

ACCRETION 

A^c(i) Bengal allgvion and dilgvion re¬ 
gulation XI OF 1825. 

(2) Hindu Law. 

(3) LANDLORD AND TENANT. 

(4) Land Tenures. 

(0 T. P. ACT. SS. 63. 72 AND 108 . 

ACCRUAL—Of carse of action. 

See{i) C. P. CODE, O. 2, R. 2. 

(2) Limitation. 

-Of right—A’rif Limitation aci . 


P. CODE, 


ACCUMULATION—T. P- ACT. S. 18. 

ACCUSED— A’tV CRIMINAL TRIAL : CR. 

SS. 256, 342, ETC., 

_Effect— Accused —Consent—Effect 

ACCUSED PERSON—Examination of —See CK. P. 
Code S. 342. 

ACKNOWLEDGMENT. 

See (1) accounts. 

(2) CONTRACT Acr, S. 25. 

(3) Limitation act, S. 19. 

(4) Mahomedan law—legitimacy. 
ACaulESCENCE. 

See also{l) EVIDENCE ACT. S 115. 

(2) EJECTMENT. 

(3) Landlord and Tenant. 

- “Mortgagor and mortgagee—Mortgagee in 

possession of building on mortgagor's land Mortga¬ 
gor can sue for demolition of structure. 

The principle of acquiescence does not apply to the 
case of a mortgagee building on the mortgaged^ pre¬ 
mises and the mortgagor can ask for demolition of 
such building even after 12 years. Under the Transfer 
of Property Act, S. 76, it is the duty of the mortgagee 
when he takes possession of the mortgaged property 
to manage it as a person of ordinary prudence would 
manage if it were his own. This implies that a duty 
is cast on him to see that the property is not lost by 
any encroachment. Further the same rule lays down 
that the mortgagee in possession is not to commit an 
act which is destructive or permanently injurious to 
the property. The mortgagee is therefore bound to 
protect the plaintiffs* rights. Moreover so long as the 
mortgagee is in possession icannot be expected that 
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acquiescence. 

the mortgagors would be going about inspecting the 
land mortgaged in order to see that it has been well 
taken care of. 21 All. 496 (P. C.) Foil. (^Mttkeriiy J.') 

DIP Narain Singh v, Jag^iohan ahir. 

87 I. C 16 : L. E. 6 A. Civ. 252 : 

A I. R. 1925 All. 676. 

^Extinction of ri.^ht. 

If a man has been neglectfu’ of his rights in certain 
cases that does not mean that he should be compelled 
to forego his remaining property. {Mukerti-, J ) 
AM Husain v. Mazahir Husain. 

L. R. 6 A. Rev. 115 : 79 I. C. 134 : 

A. I. R. 1924 All. 477. 

^ —- Co-sharer- Vigilance as regards infringement 

of rights is greater than in case of neighbouring owner 

_ Delay in taking legal proceedings is immaterial if 

remedy is not barred—Onus of proz’ing acquiescence is 
on party alleging it. 

The caution and the carefulne'^s which is expected 
of a co-owner with reference to an infringement of his 
right are greater than those expected of a neighbour¬ 
ing owner. But mere delay in taking legal proceeding 
is not acquiescence so long as the remedy is not barred 
by limitation. The onus of proving acquiescence is on 
the party alleging it. {Afuker/i, /.) BaNESWAR 
Banopadhya V. Amulya Charan. 

82 I. C. 309 : A. I. R. 1926 Cal. 288. 

- Delay—Whether amounts to. 

Mere delay in suing does not amount to a proof of 
acquiescence. {,Ckevis^ J.') KEHR SinGH v. As.A 
Singh. 60 I. C. 619 : 8 U. P. L.R. (Iiah.) 24. 

-- Plaintiff coftniving at defendant's Ineilding in 

plaintiff's land cannot pray for demolition of the struc- 
lure—Evidence Act^ S. 115. 

If a stranger builds upon the land of A. supposing it 
to be his own, and A remains wilfully passive, equity 
will not allow him to profit by the mistake. If a per¬ 
son having a right and seeing another "^person 
about to commit, or in the course of com¬ 
mitting an act infringing upon that right, stands by 
in such a manner as really to induce the person who 
commits the act, and who might otherwise have 
abstained from it, to believe that he assents to its 
being committed, he cannot afterwards be heard to 
complain of the act. {Wazir Hasan^ A. J. C.') 

Rafiq Hussain v. Bhaya bishnath Prasad. 

11 0 . L. jr.677 : 84 I. C. 611 : 28 0. C. 114 : 

A. I. R. 1925 Oudh 268. 

^Elements necessary to constitute—Lessor and 

lessee—Trees. .... 

For a defence of acquiescence to be successful it is 
necessary that the deft, should have acted in good 
faith believing that he had a valid lease and was en¬ 
titled to plant the trees and that the plaintiffs know¬ 
ing that he was under this mistaken belief should 
have abstained from doing anything to prevent his 
spending money in planting the trees. 21 A. 496 
p. C. ; 53 I. C. 683, Ref. (^Danielsy A, J. C.') JAGAN- 

nath V. Din Mahomed 8 0 I. J. 474 ; 

66 I. C. 705. 

- Essential elements of—Assertion of right — 

Knowledge. , . . 

Where acquiescence is pleaded in bar of a claim it 
must be shown that the person acquiescing was aware 
of the matter in which he acquiesced and of the effect 
of such acquiescence. {^Miller^ C. J. atid Adamic 
J.') BHONU LAL CHAUDHURI V. W. A. VINCENT. 

3 Pat. U. T. 653 : 66 I. C. 882: A. I. R. 1922 Pat. 619. 
ACQUIRED PROPERTY— HINDU Law -JOINT 
Family. 

ACQUISITION— Hindu Law—joint Family. 


ACTS—Imperial. 

--—-By Government —-See I^AND ACQUISITION 

Ac J' 

-Of Easement—E asements Act, Ss. 47 

and 15. 

ACQUITTAL—A’i-d- (r) Cr. P. Code, Ss. 403, 417 
and 439. 

(2 ) Criminal Trial. 

ACT—Done in Official Capacity —See Tort. 

-Of Bankruptcy —See INSOLVENCY. 

-Of God—(i) Carriers. 

(2 ) Carriers act. 

(3 ) Railways Act, E-rc. 

(4 ) tort. 

-Of Insolvency—INSOLVENCY Acr. 

-Of State— See also C. P. CODE, S. 9. 

ACTION—For 'D&me.ges—See Damages. 

-Form of—.5*^^ (i) C. P. CODE. 

(2 ) Pleadings. 

(3) PRACTICE. 

-Framed in Tort—.SV*' (i) C. P. t?ODE. 

(2) PLEADINGS. 

(3) PRACTICE. 

(4 ) Tort, 

-On Contract—CONTRACl'. 

ACTIONABLE CLAIM. 

See (i) ASSIGNMENT. 

(2 ) Negotiable Instruments Act. 

(3) PROMISSORY NOTE. 

(4) T. P. ACT, Ss. 6 (e) 130 TO 137. 

- Wrong—T ort. 

ACTIO personalis, ETC. 

See (i) C. P. Code, O. 22, R. I. 

(2 ) Maxims. 

(3 ) Probate AND Administration act. 

acts, CONSTRUCTION OTSee INTERPRETATION 
OF Statutes. 

acts—I mperial. 

82 OF 1839—INTEREST ACT. 

18 OF 1860—.9^^ Judicial Officers protec¬ 
tion ACT. 

21 OF 1850—Caste Disabilities Removal 
ACT. 

13 OF 1856—Fatal Accidents Act. 

9 OF 1856—.9^^^ Bills of Lading act. 

15 OF 1856—Hindu Widows’ Remarriage 
Act. 

35 OF 1858—,9^<f I.UNACY ACT. 

13 OF 1869—WORKMEN’S BREACH OF CON¬ 
TRACT Act. 

21 OF 1860—*9<r^ SOCIETIES REGISTRATION ACT. 
45 OF 1860 —Penal Code. 

5 OF 1861—POLICE ACT. 

5 OF 1863—,9^<f PUBLIC CONVEYANCES ACT. 

20 OF 1863— See RELIGIOUS ENDOWMENTS ACT. 

3 OF 1864—.9^re' FORIEGNERS ACT. 

3 OF 1865—.9<’^ Carriers act. 

10 OF 1865—3’^’^ Succession Act. 

21 OF 1866—PARSI INTESTATE SUCCESSION 
ACT. 

21 OF 1866—.9^^ NATIVE CONVERTS MARRIAGE 
DISSOLUTION ACT. 

3 OF 1867— See PUBLIC GAMBLING ACT. 

25 OF lSB7See PRESS AND REGISTRATION OF 
BOOKS ACT. 

4 OF 1869— See DIVORCE ACT. 

7 OF 1870—.9<f^ COURT FEES ACT. 

21 OF 1870— See HINDU WILLS ACT. 

1 OF 1871—.9^?^ Cattle Trespass Act. 

28 OF 1871—,9^ir PENSIONS ACT. 

1 OF W2^See EVIDENCE ACT. 
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acts—I mperial. 

3 OF 1B72~-Sf^ Special Marriage Act. 

9 OF iS72~s^s Contract Act. 

8 OF 1873—northern INDIA CANAL AND 
Drain .\ct. 

30 OF 1873—5^*^ OATHS ACT. 

2 OF 1874—^'tv Administrator-Generals’ 
.\ci. 

3 OF 1874—5cv VaTAN AcT. 

9 OF 1870—MAJORITV ACT. 

1 OF 1877—AtV SpecIMC RELIEF ACT. 

I OF 1878—A'tV 0P«UM ACT. 

7 OF 1878—FOREST ACT. 

8 OF 1878—A*tv SEA CUSTOMS ACT. 

II OF 1878—AVf Arms ACT. 

8 OF 1879—AVr Leg.M. PRACTITIONERS ACT. 

14 OF 1879—Hackney Carriages Act. 

21 OF 1879 E.XTRADITION ACT. 

6 OF 1881—PROBATE AND AD.MINISTRATION 

Act. 

15 OF 1881—.sv,' Factories act. 

26 OF 1881—NEGOTIABLE INSTRUMENTS 
ACT. 

2 OF 1882—.Stv TRUSTS .Act. 

4 OF 1882-AV<T T. J». ACT 

5 OF 1882—.SVc* EaSE.MENIS ACT. 

6 OF 1882—.Sev CO.MPANIES ACT. 

10 OF 1882—AVv PRESIDENCY SMALL CAUSE 

Courts act. 

12 OF 1882—A'cV S.\LT ACT. 

20 OF 1882—A’PAPER CURRENCY ACT. 

12 OF 1884—A'i-^' Agriculturist loans act. 

2 OF 1886—AVv INCO.ME Tax ACT. 

7 OF 1887—AVi- SL ITS VALUATION ACT. 

8 OF 1887—AVt’ PROVINCIAL SMALL CAUSE 
COURTS ACT. 

7 OF 1889—A'r^' Succession Certificate Act. 

6 OF 1890—Charitable Endowments Act. 

8 OF 1890—A’ri- Guardian and Wards act. 

9 OF 1890— See’ Railways Act. 

11 OF 1890 —Sa Prevention op Cruej.tv to 
Animals act. 

4 OF 1893— PARTITION ACT. 

1 OF 1894—AVt’ Land Acquisition Act. 

8 OF 1894—A't’^ Tariff act. 

9 OF 1894—A'cv Prisons Act. 

15 OF 1896— St\’ Crown Grants Act. 

8 OF 1896 —See COTTON DUTIES ACT. 

12 OF 1896—A’^i’ Excise Act. 

4 OF 1897—A*^’<r PROVIDENT FUNDS ACT. 

8 OF 1897-.A'f<r REFORMATORY SCHOOLS ACT. . 

10 OF 1897—5^4’ General Clauses Act. 

6 OF 1898—AVf CODE OF CRIMINAL PROCEDURE. 

6 OF 1898—A*tv POST OFFICE ACT. 

2 OF 1899—AVc- STAMP ACT. 

9 OF 1899—A*tv ARBITRATION ACT. 

2 OF 1902—A’tv Cantonmenis ii u• i: Accom¬ 
modation Act. 

7 OF 1903—A'tv WORKS OF DEFENCE .VCT. 

16 OF 1903—AVt» P:XTRADnTON ACT. 

1 OF 1904—A\v Poisons act. 

10 OF 1904—Co-operative Credit Socie¬ 
ties Act. 

3 OF 1907—Atv Provincial Insolvency Act. 

5 OF 1008—Code of Civil procedure. 

6 OF 1908 — See EXPLOSIVE SUBST.ANCES ACT. 

9 OF 1908—A’tv Limitation act. 

14 OF 1908—Criminal Law Amendment 
act, 

15 OF 1908—Af-t' Ports Act. 

16 OF IQOS^See REGISTRATION ACT. 

3 OF 1909—.S’e-t* PRESIDENCY TO^\•NS INSOL- 

VENcv Acr. 


ADMZNI8TBATI0K. 

4 OF 1909—Whipping act. 

1 OF 1910 —See PRESS ACT. 

9 OF 1910— See ELECTRICITY ACT. 

2 OF 1911 —See PaTENIJ AND DESIGNS ACT. 

3 OF 1911— See CRIMINAL TRIBES ACT. 

10 OF 1911— See PREVENTION OF SEDITIOUS 
Meetings act. 

12 OF 1911—Factories Act. 

2 OF 1912— See CO OPERATIVE, SOCIETIES ACT. 

4 OF Idl2 —See LUNACY ACT. 

3 OF 1913—.5*^’ Administrator-Generals’Act 

6 OF 1913—MUSSALMAN WaQF VALIDATING 
Act. 

7 OF 1913—COMPANIES ACT. 

3 OF 1914—COPYRIGHT ACT. 

8 OF 1914—MOTOR VEHICLES ACT. 

4 OF 1915—Defence of India act. 

7 OF 1916—.Srr MEDICAL DEGREES ACT. 

7 OF 1918—Income-Tax Act. 

9 OF 1918—INDIAN SOLDIERS’ LITIGATION 
ACT. 

9 OF 1918- See SOLDIERS ACT, 

10 OF 1918—USURIOUS LOANS ACT. 

10 OF 1919—Excess profits duty act. 

6 OF 1920—PROVINCIAL INSOLVENCY ACT. 

14 OF 1920—CHARITABLE AND RELIGIOUS 

Trusts act. 

19 OF 1920—.S*tv Super Tax Act 

8 OF 1921—See HINDU TRANSFERS AND BE¬ 
QUESTS ACT. 

11 OF 1922—Atv Income-Tax Act. 

I 

ACTS—local —under Bengal, Bombay, Burma, 
Calcutta, Central Provinces, Madras, Punjab and 
United Provinces. 

ADDITIONAL DISTRICT MAGISTRATE— 5'^-^ C’R. 

P. Code, Ss. 10 . 12 . 

ADDITIONAL JUDGE—C. P. CODE, S. 24 . 

ADDITION OF PARTIES. 

See (i) C. P. Code, O. I, R. 10 . 

( 3 ) Limitation Act, S. 22 . 

ADEQUACY OF CONSIDERATION. 

See (i) Contract 

( 2 ) CONTRACT Act. 

ADHLAPI TENURE —See LAND TENURE. 

' AD-INTERIM INJUNCTION-C.P. CODE, O. 39 . 

ADJOURNMENT—.S-.V (i) C. P. CODE, O 17 , R. 1 . 

( 2 ) CR. p. Code, Ss. 344 

AND 526 . 

C 3 ) Criminal Trial. 

( 4 ) Practice. 

ADJUDICATION— AtV (i) PROV. INSOLV. ACT, 

( 2 ) Pres. Towns Insol¬ 
vency ACTS. 

ADJUSTMENT—Decree —See C. P. CODE, O. 21 , K, 

2 , AND O. 34 . 

-- Suits—(r) C. P. CODE, O. 23 , R. 3 . 

( 3 ) Com PROMISE-Decree. 

( 3 ) Family Arrangement. 

ADMINISTRATION —See <7/so PROBATE AND AD¬ 
MINISTRATION ACT, 

■ AiCount^Suit as<7iti5t administrator as heir^ ' 

Where ati administrator is sued along with another 
an heirs for a valid debt and payment is made by him 
it would ecjually follow that the money paid in settle¬ 
ment would be coming out of the tslate of the deceas¬ 
ed. (Afae/erdt C. /. and Coya/cet /.) jAMASJl v, 
JAMSETJI. A. I. R. 3922 Bom; 341. 

*“ ■" -Suit tor — Pox\'eri of Admiuistrator'^Deei'* 

uon xuhetker the property is of the deeexised. . ! * 
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ADMINISTEATION. 

where in an enquiry about the assets of the estate 
of the deceased, any property in the possession of a 
person party to the suit are claimed to be so, the 
person appointed by the Court, to take steps for the 
proper administration of the estate, can decide whe¬ 
ther the estate in possession of the person forms the 
assets or not. C, /• and Shah^ ^.) MOTI* 

BHAI Z'. NatHUBHAI. Bom. I0o3 : 

62 I. C. 24 : 23 Bom. L. E. 444. 

_ for—Filing within 6 months from 

grant of probate—Good ground must be shoion^ 

A suit tor administration can be instituted before 
the expir> of the period of six months from the grant ' 
of probate as otherwise an estate might be irreparably 
wasted but there must be some good ground for 
bringing it before the period of 6 months. oodroff e 

and Cuming, //.) J. N. CHOSE v. b. B. DaSI. 

A. I. E. 1622 Oal. 302. 

■ ■■■-— IViil—Bequests to charity—Sanction of Advo- 

cate-General—Not necessary. 

Wnere a will makes a bequest to charity, an admi¬ 
nistration suit without sanction of Advocate- 
General is not bad. itVa/lis C. J. and Kumara- 
swamy Sastry, J.') AnnavarAPU NaCHARAMMA 
V. MaLLADI VENKATAPPAYYA. 70 1. c. 903 : 

31 M. L. T. 63 : 16 L. W 922. 

■ ^. ■ Decree on mortgage from co-heir is not execut¬ 
able till administration—When realisable- 

The mortgagee, from one of the heirs of the deceas¬ 
ed obtained a aecree on his mortgage against his 
mortgagor’s share in the estate atter the debts had 
been paid off. Held, he cannot apply in execution of 
his decree till the administration is over and the debts 
have been paid off. {^Miller, C. J. and JCulwant 
Sakay, J,) FIRM OF SHVAM LaL GOKUL ChaND 

V. Jamil ahmad. 74 I. c. 4 b7 : A. I. E. 1924 P. 110. 

- -District Judge — Jurisdiction—Release of a 

share. 

Pending the administration of the estate the District 
Judge has jurisdiction to direct the share of one of the 
heirs who gives an undertaking to be responsible for 
the share of debts, to be made over to him. ^uch an 
order of the District Judge merely operates as an 
order of discharge of the Receiver so far as that share 
is concerned. {jCoutts and Das, JJf) Mt. UulHIN 
SONA KOER V. SAIYED SHAH MaHMUDDUL HaQUE. 

1 P. 667 : 69 I. C. 6o4 : 4 P. L. X. 209 ; 

A. I. R, 1922 P. o85. 
—~ •Suit for—'Properties situate outside British 
India—-Form of decree. 

One of the incidents of an administration suit is the 
partiuon of the estate and, where necessary, the sale 
thereof under the orders of the Court. Such suits 
cannot be filed in places other than the place where 
the property is situate except where the property is 
situate within the jurisdiction of different courts in 
British India, in which case the plff. is at liberty to 
choose his forum. Where however, a person in 
whose hands, are properties situate outside British 
India claims a share in the administration suit, 
the court can rightly place the condition that on his 
obtaining such share he will account for that portion 
of the estate in his hands. {Maung Kin and IJiggin- 
botkam, JJ.') .Ayesha Bee z'. Gulam Husain. 

66 I. C. 530 : 11 L B. B. 188. 

. . —Suit foy. 

In an administration suit a decree w’as passed declar¬ 
ing shares of the heirs. ■ A subsequent suit for distri¬ 
bution of shares is maintainable. (^A/aimg Kin,J.') 
MaUNO PO thin z/. KO THA Ye. 64 I. C 813 : 

11 L. B. R»60 

ADMINISTRATION OP ESTATE OF NATIVE 


ADMINISTRATOR-GENERAL’S ACT, (II OF 1874) 

S. 52. 

CHRISTIANS ACT (7 OF 1901), S %^Succession 
Act, S. 190 . 

Succession Act, S. 190 is not applicable to Karen 
Christians because they are Christians of Asiatic 
descent. i^Heald and Chari, JJf) Ma NanIha 
V. Shwe Mi. 88 I. C. 6u 9 : 4 Bur. L; J. 76 : 

A. I, R. 1926 Rang. 233; 

ADMINISTRATOR. 

- Distribution for marriage—Reasonable ex¬ 
penses. ^ f 

Where the administrator without the authority of 
the court allowed ^ of the estate for the marriage of 
a gill although the direction of the testator was that 
all reasonable expenses should be paid out of the 
estate ; Held : what was meant was that reasonable 
e.xpenses should be paid ; and j of the estate was 
unreasonable. i^AIacleod, C. J. and Coyajee, y.) 
JAMASJl V. JAMSETJI. A. I. R. 1922 Bom. 341. 

- --Pendente lite— Duties and powers of* — Decree 

in the suit — Appeal. 

The duties of an Administrator and Receiver pen¬ 
dente litc commence from the order of appointment, 
and, if the decree in the action is appealed from, do 
not cease until the appeal has been disposed of. In 
the absence of any appeal the functions of an Admi¬ 
nistrator terminate with a decree pro¬ 

nounced in favour of a Will and do not continue until 
the executors obtain probate. The case is not altered 
if there are no executors. {A/ookerlee and Chotzner, 
jj.) PRAMiLA Bala Devi z/. Jyotindra Nath 
BANER jEE. 28 C. W. N. 576 : A. I. R. 1924 Cal. 631. 

- Suit against — AJisappropriation. 

The fact the accounts have been filed in the Probate 
Court or that they have been passed by the Court, 
does not relieve the Administrator from the liability in 
respect of sums misappropriated by him and in respect 
thereof, he can be sued as such. {,N.R. Chatterjee 
and Cuming, JJ.) KRISHNA LaL z/. PRAFBLLA 
Kumar. 22 ur. L. J. 29o: 60 X c. 791: 33 C. L. J. 2j2. 

. ,■ Tenants—Wrofigful collection of rents by 
claimant—Action in tort by administrator- against 
claimant. 

Where the appellant, an administrator let out 
certain lands to tenants and the rents were collected 
by the respondent claiming to be the beneficial owner 
of the properties. 

Held, that an action lay against the respondent in 
tort for wrongful collection of the rent which was 
quite distinct Iroin the appellant’s right of action 
against the tenants for recovery of the rent, ^Lentat- 
gne and Carr, J J.) Ma Ma GUN v. MaUNG BO 
THAN. 3 Bur. L. J. 25 : 82 I. C. 3u2 ; 

A. 1. B. 1924 Kang. 282. 

Grant of Sale by administrator of immove¬ 
able property without sanction of court—Deceased sub¬ 
sequently found to be a Buddhist—Effect on antecedent 
transactions. 

Letters of administration had been granted in res¬ 
pect of the estate of a deceased person. The adminis* 
trator sold immoveable property of the deceased 
without the permission of the Court but in the course 
ol administration. Subsequently it was found that 
the deceased was a Buddhist exempted from the 
operation of the Succession Act. Held that the sale 
by the administrator was not thereby rendered invalid. 
{Heald and Lentaigne, JJ.) Lee LIM MA HOOK v. 
Saw Mah Hone. 3 Rang. 4 ; 79 I. C. 729 : 

A. I. K. 1924 Rang. 221. 

ADMINISTRATOR-GENERAL’S ACT (IX OF 1074). 

- "S. b'Z—Commission-AdministratioJi cotnmeficed 

before Act of -Value of assets is to be taUen at thQ 
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ADMIRALTY. 

date of their distribution. 

For the purpose of arriving at the amount of com* 
niission«payable to the Administrator'General in the 
administration of an intestate estate in ca«es where the 
administration commenced before April 1914 . the 
value of the assets is to be taken at the date of their 
distribution. {Se/nvade, C. /.and Coutts Trotter, 

the Administrator-Generai.. Madras v. 
KamIAH. (1922) M. W. N. 571 : 43 M. I. J. 347 : 

16 L. W. 711 : 74 I. C. 182 : A. I. E. 1922 Mad. 491. 

ADMIRALTY —See SHIPPING. 

ADMIRALTY COURT ACT (1861). 

-Ss. 5 and 35 (Act of 1840) S. B~/uterpreta- 

tion Act, S, 18 ( 2 ) eJaim for necessaries supplied 

.ship—Suit in rem— Jurisdiction. 

Claim for necessaries can be enforced in a Colonial 
Court of Admiralty by a suit//r and such a suit 
can presuntably I)e instituted in any Admiralty Court 
within whose juri.sdiciion the .ship happens to be at 
the time wheti the suit is instituted. Before there can 
))e an action m rem there must be a personal liability 
on the part of the owner, {fleald and May Oun^, 

jj.) THE Owner of the Steamship Bird'& 
Co. 76 I. C. 468 ; 1 R. 78 : A. I. R. 1923 R 163. 

ADMIRALTY JURISDICTION— See JURISDICTION. 

ADMISSIBILITY. 

.sVd-(i) Evidence. 

( 2 ) Evidence Act. 

ADMISSIONS (2) .SVc—(i) C. P. CODE, O. 12 . 

( 2 ) Evidence Act. Ss. 17 to 30 and 

”5* 

( 3 ) Legal Practitioner. 

ADNA AND ALA MALIK— See CUSTOM—PUNJAB. 
ADOPTION— See HINDU Law—ADOPTION. 
ADULTERATION—.S’Ci' MUNICIPAL ACTS. 

ADULTERY. 

See (i) Divorce Act. 

( 2 ) Hindu Law. 

( 3 ) Husband and Wife. 

( 4 ) Penal Code, Ss. 497 , 498 . 

(s) Restitution of Conjugal Rights. 

AD VALOREM FEE. 

See also ( I ) COURT-FEES ACT. 

( 2 ) Trusts act, S. 82 . 

ADVANCEMENT. 

See also (i) BenaMI. 

( 2 ) Trusts Act, S. 82 . 

- - ■—Presumption of — Anglo-Indians. 

Where among Anglo-Indians, a husband obtains a 
conveyance in the name of his wife, there is, as in 
England, a presumption of advancement. 48 C. 260 
Rel. {Robinson, C. J. and MayOttng,/.) LeCUN 
V. LECUN 2 Rang. 253 : 82 I. C. 686 : 

3 Bur. L. J. 85: A. I. R. 1924 Rang 283. 
ADVERSE POSSESSION. 

Acquisition of Title. 

Animus Possidendi. 

Burden of Proof. 

Coheirs. 

Community. 

Comortgagors. 

Constructive. 

Co-owner. 

Coparcener. 

Co-sharer. 

Co-tenants. 

Easement. 

Ejectment. 

{^Sce ( 1 ) Limitatoin Act. Arts. 142, 144.] 

(2) Landlord and Tenant. 
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ADVERSE POSSESSION—Acquisition of title. 

(3) Possessory Title. 

Enjoyment. 

Essentials of. 

Evidence. 

Hereditary Office. 

Hindu family. 

Interruption of. 

Landlord and Tenant. 

Lessor and Lessee. 

License. 

Limitation. 

Limited interest. 

Limited owner. 

Mortgagor and Mortgagee. 

Nature of. 

Neighbours. 

Permissive. 

Plea of. 

Presumption. 

Religious Endowment. 

Service Tenure. 

Submerged Land. 

Tacking of. 

Test of. 

Trust. 

Vacant Site. 

Waste Land. 

Acquisition of Title. 

- Acquisition of title. 

Where a decree declares that a person has a certain 
title to a property but in all documents and proceed¬ 
ings subsequent to such decree, the person is regarded 
as having a different title in respect of that property, 
such better title recognized for a Jong time cannot be 
overthrown even in spite of the decree. {Lord Buck- 
master,) PiRTKIPAL SiNGH v. GaNESH UIN SiNGH. 

44 M. L. J. 29 . 25 0. C. 396 : 9 0. L. J. 649 : 

37 C. L. J. 219 : 32 M. L. T. 109 . L. R. 4 P. C. 7 : 

18 L. W. 41 : 9 0. & A. I. R. 641 : 71 I. C. 641 : 

60 I. A. 210 : A. I. R. 1922 P. C. 383 (P. C.). 

---- -Acquisition of title—Right to open shutters 

and mahitain 7veather frames is acquirable by adverse 
possession. 

Where the plaintiff had opened his shutters and 
maintained his weather-frames projecting for more 
than twelve years on the defendant’s soil. 

Held, that he acquired a right thereto by adverse 
possession, and was entitled to an injunction against 
the defendants restraining them from building.so as to 
interfere with the right of the plaintiff to open the 
shutters on the defendant’s land or to interfere with 
the said weather frames. 3 Bom. 174 ; 28 Bom. 428 
Foil. {Taraporetualla, J.) BaHADURMAL GukmaN- 
KHRAI V. MOHANLAL SURCHaND. 87 I. C. 1008 : 

27 B, L.R. 636 : A. I. R. 1925 Bom. 336. 
-;- Acquisition of title —Khoii lands—Title de¬ 
fective—Effect of long possession. 

The occupancy rights in some khoti lands were sold 
in execution of the decree obtained by a khoti sharer 
and the property sold in auction. Some time after, the 
purchaser surrendered the lands to the decree-holder- 
sharer, who remained in possession thereafter for 15 
years and was then dispossessed by a person who clai¬ 
med to be the occupancy tenant. Held, though it is 
assumed the auction-sale was in contravention of the 
Khoti Settlement Act, S, 9 which made the tenure in¬ 
alienable the decree-holder had obtained title by 
adverse possession after the surrender to him. {Fawceil 
and Coyaiee, JJ.) AtMARAM BHILA BHATKAR v. 

Bala M Raghunath Joshi. 26 Bom. L. R. 1032 ; 

77 1. C. 307 : A. I. B. 1924 Bom. 176. 
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ADV£BSI! POSSESSION-— Acquisition of Title. 

-- A^guisiaon of title—Invalid sale 

A sale of a limited interest such as lease for a long 
term being invalid, the transferee does not acquire 
any better title than the transferor. (^Shah, C- J. and 

CTUffipy J Chaturbhai Lallubhai v% Mothi 

BHAI BAPUJI. 24 Bom. L. K. 1316 : 77 I, C. 952 : 

A. I. R. 1923 Bom. Ho! 

- Acqutsittoft of title-^Uftopposed Possession for 

12 years under an invalid will rreates title. 

Where a person has been in possession of a property 
for over 12 years as legatee with an absolute estate 

under a will by a testator who had no disposing power 
over the property and no objection has been made by 
the perpns entitled to the property, the person in 
possession acquires an absolute title to the property 
iKumaras-wami Sastri, J.') GaNSHaMDOSS NaRA- 
YAN Doss V. Saraswathi Bai. 21 L. W. 416 ; 

87 I. C. 621 ; (1925) M. W. N. 285 ! 

A. I. R. 1926 Mad. 861. 

- Acquisition of title—Interruption of adverse 

possession—IVhat constitutes. 

Where a person has acquired title to certain pro¬ 
perty by adverse possession he is entitled to eject any 
person seeking to retain possession of it against his 
will. The mere fact that a person against whom pres¬ 
cription is running comes and stays as a guest now and 
then with the person in adverse possession w ill not con¬ 
stitute an interruption of the adverse possession. 
{Coutts Trotter and Hamesam, //.) AmmaKANNUM- 

maL2/. Narayanaswami Mudaliar. 

17 L. W, 629 : 72 I. C, 635 ; A.I. R. 1923 Mad. 633. 

- Acquisition of title—Invalid title. 

Possession for twelve years or any other period pre¬ 
scribed by the law on an invalid title, cannot 
perfect anything but that title. (Hallifar, A. I. C ) 

Dina Singh v. Jamal Singh. 78 i. c. 446 : 

A. I. R 1925 Nag. 48. 
- Acquisition of title—Void transaction — Pos¬ 
session—Nature of. 

Where for some reason or other a conveyance is 
void ab initio but possession passes.'under it, the trans¬ 
feree can acquire title by adverse possession. {Baker, 
J. C.) Mt. Kasturi V, BaLiram. 79 I. c. 117 • 

A. I. R. 1924 Nag. 222! 

_- Acquisition of title-Assertion of title on basis 

of gift—Claim under gift subsequently failing^Pos- 
session becomes adverse from the date of assertion of 
title. 

Where a person who is not the heiroOhe deceased, 
obtains possession of a portion of the property belong* 
ing to the deceased under an assertion of title on the 
basis of a gift, his assertion is a sufficient disclaimer of 
the title of the heirs of the deceased and sets limitation 
in motion against them though the claim under the 
gift may not be proved : 43 Mad. 244 Foil. {PVazir 
Husain, A.J.C.) WaJID ALIt*. MT. SaLIMA BEGAM. 

A. I. R. 1925 Oudh 745. 
-- Acquisition of title —Presumption that posses¬ 
sion follows title—Acquisition of title by prescription 
—Burden of proof. 

Where the plaintiffs sued for possession on the 
strength of their title and the defendants never raised 
any plea of adverse possession, and the question of 
title was found in favour of the plaintiffs within the 
period of limitation, a subsisting title ought to be pre¬ 
sumed. The burden lay on the defendants to plead 
and prove affirmatively that they had adverse posses¬ 
sion for such a long period as to destroy the plaintiff’s 
title. 39 M. 617 : 41 A. 669 , Ref. 20 A. 182 not fol. 
\Wazir Hasan, J.C.') INDARPAL SiNGH z/. Tha- 

kurDin Singh. 10 0 . L. J. 646 ; 78 I C. 895 : 

27 0. C. 77 : A. I. B. 1924 Oudh 266. 
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ADVERSE POSSESSION—Co-heirs. 

- Acquisition of title—Title act/nired under 

invalid registered deed—Vendee remaining in posses¬ 
sion for over 12 years—Title is perfected. 

Even when a registered sale-deed is found to be il¬ 
legal, the purchaser gets full title to the property pur¬ 
chased, if he is put in possession in pursuance of the 
registered deed and continues to be in po.ssession for 
over twelve years openly and adversely to the vendor. 
{Jwala Prasad and Adami, //.) MT. JaSODA 
Kuar V. JanaK MiSSIR. 4 Pat. 394 : 

A I. R. 1925 Pat. 787. 

Animus Possideudi. 

-Animus Possidendi— Adverse possession whe¬ 
ther absolute or limited depends on intention at start _ 

If origin of possession is lawful no adverse possession 
begins until denial to knowledge of o 7 vner. 

The quality and extent of right acquired by advei-se 
possession depends upon the claim accompanying it 
and upon the nature of the ani/nus possidendi. Where 
the origin of the defendant’s possession is lawful, time 
does not run against the owner until the denial of‘hi.s 
right has been brought to his knowledge. Possession 
of mortgagee from de facto guardian of a Muhamma¬ 
dan minor will create mortgagee’s interest, but if he 
also getssale later on, possession will create, absolute 
title if continued over 12 years from date of sale by 
de facto {Venkatasuhba Rao and Jackson, 

J J-) Aiyisa Bibi V. Kalandarasa ROWI’HER. 

86 I. C. 433 : A.I.R. 1925 Mad. 1020. 

Burden of Proof. 


^ Of proof. 

_ Where the suit is resisted on the ground of acquisi¬ 
tion of title by prescription it is not for the plff to 
prove his title within 12 years. The burden of proof 
is on the defendant to prove his adverse proprietary 
title. (Gokul Prasad, J.) RaGha MaL v. AbduS 

SaTTar. 74 I. C. 879 : a. I. R. 1923 All. 665. 

- Bitraen of Proof. 

The onus of establishing title to property by reason 

of possession for a certain requisite period lies upon 

the person asserting such possession. {Madeod C J 

and Fawcett, VaSTA BaLWaNT Z'. SECRETARY 

OF State. 46 Bom. 789 : 61 I C. 440 : 

„ , ... 23 Bom. L. R. 238! 

■ -Burden of proofs 

When a title by adverse possession is set up the 
person who sets it up must allege and establish such 
title. {Mookerjee, A. C. J. and Fletcher, /.) BEPIN 

behari Saha v. Charu Chandra Ghose 

^ ^ 60 I. C. 753 : 35 C. I. J. 192. 

— - -—Burden of proof—Possession referable to law¬ 

ful origin. 

Where possession can be referred to a lanfni oriein 
the presumption is that it was acquired lawfully and 
the burden is on the party asserting adverse possession 
to prove his case. {Daniels and Lyle A I Ft'' 

Kuar nageshar Sahai v. Shiam Bahadur. ^ 

9 0 . L. J. 262 : A. I. R. 1922 Oudh 231. 

Co-heirs. 

- Co-heirs—Service inam lands—Divided mem^ 

pCrs m 

The sole possession of inam lands by oneanember is 

i ^ adverse to the other members divided or 
undivided and does not deprive them of any interest 
they might possess. 46 Cal. 362 (P. C.) does not 
ferrule 30 Mad. 434 . and Odgers / /'i 

DEVULAPALLI VENKATASUBBA RaO r., KoiLuRl 

Satvanarayanamurthi. 44 Mad 179 ■ 

18 L. -W. 642 1 (1920) M. Wn. 784 
28 U. L. T. 448 ; 60 I. C. 27 ; 40 M. L. J. 81 
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ADVERSE POSSESSION—Community. 

Community. 

i'^'inmnuity — Puhlii: <annot i7Ctfnir<: risht fiy 


— Ldiil user. 

The public as such cannot .acquire by prescription 
the ownership of land or .i right of easement over it- 
But the user by tlie public may be evidence of a dedi- 
I ation or grant in fa\ our of the public- and 

Ramcsani. JJ.) L'SSAM KaSI.M SAIT V. SeCV. OF 

STATE FOK India. 44 M. I. J. 638 : 

(1923) M. W. N. 315 : 47 M. 116 : 17 L. W. 610 : 

74 I. C. 25 : A. I. R. 1923 Mad- 624. 

Co-mortgagors. 

Co niorii^a^ors-—Entry in record of riy'/its — 


Knou'iedge. 

A mere entry in the Record of Kight.s of the posses¬ 
sion of the redeeming mortgagor, is of no effect to 
prove adverse possession against a co-mortgagor. But 
it is valuable evidence of ativerse possession if the 
Record is one of exclusive title of one mortgagor and 
he proves knowledge of it by the other co-mortgagor. 
{JiL'aia Prasad, C. /- and Das, J.) Ra.M NaRAYAN 
V. Ra.M Devi. 63 I. C. 282 : 6 Pat. L. J. 680 r 

(1922) P. H. C. C. 129 : A. I. R. 1923 Pat. 98. 

- Co-mortgagors. 

The possession of the mortgagor wiio redeems the 
mortgage does not become adverse when he recovers 
possession of the property on redemption. {/7oala 
Prasad, C. J. atui Dass, J.) RAM NARAVAN RaI z*. 

Rama Devi Rai. 1922 P. H. c. c. 129 ; 

6 Pat. L. J. 680 : 63 I. C. 282 ; A. I. R. 1923 Pat. 98. 

Construct.ve. 

- Constructive—Adverse fossasion to be effec¬ 
tive must be continuous, and actual not merely con¬ 
structive or ideal. 

In order to bring a case within the statute of limita¬ 
tion there must be both absence of possession by the 
person who has tlie right and actual possession by 
another whether adverse or no^ If a person enters 
upon the land of another and holds possession for a 
time, and then without having acquired a title under 
the statute abandons possession, the riglttful owner on 
the abandonment is in the same position in all respects 
as he was before tiic intrusion took place. There can 
be no continuance of adverse po>se.>sion when the land 
is not capable of use and enjoyment, so long as such 
adverse possession must rest on the fact of use and 
occupation and the real owner dots not discontinue his 
possession so long as the land is diluviated. Adverse 
possession to be effective must be possession adequate 
in continuity, in publicity and in extent of area, and 
must be actual, visible, exclusive and hostile ; further 
the doctrine of constructive possession cannot be ap¬ 
plied in favour of a wrong-doer, whose possession is 
confined to the area of which he is in actual occupa¬ 
tion. A series of isolated acts of trespass with no con¬ 
tinuity of possession would fall short of the requisite 
and if. in fact, there has been interruption, possession 
during such interruption must be deemed to be with 
the person having the lawful right. It must also be ac¬ 
tual as opposed to ideal possession. Once in fact there 
has been cessation of possession the question of inten¬ 
tion is wholly immaterial but in determining whether 
there has been discontinuance of possession intention 
cannot altogether be left out of account. For after all, 
the adverse character of possession must be based to a 
certain extent on the intention to c.xcludc the real 
owner. {.Rankin and .Mukcrii, //.) ABHOY SaN- 
KAR V, S.ATYENDRA PR SSANXA. 85 I. C. 594 : ! 

A. I. R. 1925 Cal. 981. j 

■ ■ ' . 'Construcltvc—Possessint of a portion o/ i/ie\ 

^rcPeyty^Effcct of, . ■ ^ 


ADVERSE POSSESSION—Co-ownws. 

Wherc a person is shown to have exercised acts of 
possession on land as it reformed and became capable 
of possession and all these acts of possession were all 
done in the assertion of claim to the land by virtue of 
settlements made by the Government, the possession 
extends to the whole of the property especially where 
there were circumstances to link together various por¬ 
tions of ground so as to make the possession of a part 
as it emerged amount constructively to possession of 
the whole, 44 C. 558 , Ref. {Newbozdd, Chose ana 

Png<^. y/.) SUKESH Chandra mukherji v. Shiti 
KaNTA BaNERJEE. 61 Cal 669 ; 78 I. C. 679 ,: 

28 C. W. N. 637 : A. I. R. 1924 Cal. 806 
- Constructive — Trespasser, 

The doctrine of constructive possession cannot be 
applied in favour of a wrong doer whose possession 
must be confined to actual possession, that is to say, 
if he relies on adverse possession, he can succeed, only 
as regards the position of the land in suit, of which he 
proves actual posses.sion for the statutory period. 
{M ookerice and Panton, J J.') H. H. MAHARAJAH 
OF COOCH BeHAR V. KaJa mahendra KanJan. 

66 1. C. 023 : 34 C. I. J. 465. 

- -—^fConstructive—Possession of part if possession 

of whole.—‘Trespasser. 

As a general rule possession of part is in law the 
possession of the whole if the whole is otherwise va¬ 
cant ; but constructive possession of this kind can only 
be presumed when there is a claim based on title and 
possession by a trespasser is confined to the land actu¬ 
ally occupied by him: 12 O. C, 58 Ref. {iVaztr 
Ifasan, W. J. C.) DURGA Z'. KAM PADARATH. 

65 I. C. 749 : 8 0. L. J. 495. 

Co-owners. 


Co-owners — Ouster, 


In the absence of an assertion of an adverse right 
the mere fact of a co owner getting his name recorded 
in the Revenue Records will not amount to an ouster. 
The possession of one co-owner is that of ail the co¬ 
owners unless there is some act of ouster by one co¬ 
owner against another. {Banerfi and Gokitl Prasad, 
//.) DEOKINANDAN z/. Za.MIR HUSSAIN. 

64 I. C. 24 : E. R. 3 A. 22 : A. I. R. 1922 All. 399, 

— — ••Co-oroners— Ouster—‘fVecessity for. 

Among co-owners the possession of one is the pos* 
session of all the co-owners and in the absence of an 
ouster or something equivalent to ouster, there is no 
question of adverse possession. 37 A. 203 , Corea v. 
Appuhany ( 1912 ) App. Cas, 230 Foil. ; 38 M. L. J. 
313 (P. C.) Ref. {Stuart, J,) LatcH.VII NarAIN 
alias LaLMAN v. NaUNHA MAL. 64 I. C. 471 (All). 

- Co-oioners—¥A\o\.\ Kashgi lands—‘Division 
among bra/uhes — Effect. 

Members of branches of a family holding Khoti 
Kashgi lands in specific portions for the sake of cem- 
venience and before a general partition has taken 
place, do not hold adversely to one another. {Macleod, 
C\ J. and Crump, J.) MOHIDDIN v. IBRAHIAI. 

74 I. C. 161. (Bom.) : A. I. B. 1924 Bom. 297. 

' — Co-oioners — Ouster. 

The sole possession by one of two joint owners by 
itself is no evidence of his denial of the right of the 
other joint owner. 'Time does not run against the 
joint owner out of possession, until the joint owner in 
po.^session has done some act to the knowledge of the 
other which amounts to an ouster. I'he mere fact 
that the owner in possession redeemed a Joint mort¬ 
gage even though the plaintiff was aware of it, would 
not amount to an ouster. {Madcod, C, J. and Shah, 
J.) CIMND BHAI f.illASAN BHAI. 

a 23 Bom. L. B. 1033 : 64 I. G. 205 : 46 Bom* 213 : 
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ADVERSE POSSESSION—Co-owners. 

^ ^ A. I. R, 1922 Bom. 150. 

—- Co-cnvncrs — Onus. 

In a s^uit for possession by one co-ownei against an¬ 
other, the latter cannot succeed unless he definitely 
proves that he has been holding ■ the land adversely 
against the world for 12 yeai^ ; plaintiff having proved 
tide, the onus is on the defendant to prove he was 

"A C.J. and Shah. 

HiNGNL. 24 Bom. L. R. 261 : 67 I. C. 176 ; 

A. I. R 1922 Bom. 94. 

1 VL of—Essential, 

1 V'® parties are co-owners, in order to esta¬ 
blish title by adverse possession in favour of one co- 
owner against another, it must be established by 
unambiguoiLs evidence that there was a complete 
ouster to the knowledge of the co-sharer. The pos¬ 
session of one co-sharer can be said to be advei-se 
against another, only if there is an open denial of title 
and limitation can run, if at all, only from that date. 

43 M. 244 ; 35 C. L. J. 554 , Kef. {A/ooherhe and 
Ranktn, JJ ) HaSIM ALI tc AbJaL KHaN. 

40 C. L. J. 30 .• 82 I C. 392 : A. I. R. 1924 Cal. 1046. 

Ci^owners^iVatuye of. at inception—Reed- 
ver—Appointment of — Effect. 

The possession of a co-owner is not ordinarily 
adverse to the other co-owners. But where a person 
originally entered not as a co owner but asserting a 
hostile title and then became a co-owner and exercis¬ 
ed ms possession to the exclusion of the other co¬ 
owners, he continues to be in adverse possession. The 
appointment of a receiver does not stop limitation 
runnmg. ^Chatterfee and Panton. //.) PankaJ 

Kehary Chakladar. 

3^. L. J. 220 : 76 I. C. 511 : A. I, R. 1924 Cal. 118. 
“ - ■ ■ Co-owners^Ouster. 

Possession of land by one co-ow'iier is not adverse to 
the others. Ouster in such cases to amount to adverse 
possession must be notorious and the intention must 
be established. (A/ooher/ee and Buckland, Jr.\ 
JOYNARAIN V. SRIKANTHA. 26 C. W. N. 206 : 

_C. 8 : 33 C. L. J. 592: A. I. R. 1922 Cal. 8. 

* • ; ' ~^'^’*^neys—Prespass by strangey-^Co'crijuner 

noldvtg as lessee undey trespasser—Effect of. 

Where a stranger trespasses on land and ousts all 
the co-owners and subsequently one of the co-owners 
holds the land as lessee from the trespasser for more 
than 13 years, the possession of the lessee is not the 
possession of his co-owners and it extinguishes the title 
of all the co-owners to the land. Xckatteriee and 
Suhrawardy. JJ.') BHOIANATH De GOL 4 BDI 
SaRDAR . 64 I. C. 553 : 35 C. L. J. 164 (Cal.). 

' Co'owners — A^aturcof possession of one co¬ 

owner. 

The nature^ of possession of one co-owner is rightful 
but does not imply hostility and so it cannot be pre¬ 
sumed that such possession is adverse to other co- 
ownere. In general it is for the benefit of the rest. 
^oohertec. A. C, J. and Fieichcr. J,) BaLaRAM 

'jUriah V. Svamacharan MONDAL. 

' 298 : 24 C. W. N. 1067. 

~ ' Co‘owners—Sale by one of specific portion in 

Possession, 

Where the sale is made 63 ’ one co'sharer of a speci- ' 
fie portion of the joint holding, which portion is in his ! 
possession and po.ssession of w'hich is immediate^' de- ' 
Uvered to the purchaser, the possession of such pur- ^ 
Chaser is adverse from the moment of his entry. A * 
co-owner’s possession of the area cannot be adverse ^ 
to his co-sharers until he has : definitely declared to 
them his intention of holding on his own behalf, bat 
this principle does not annlv tn n . 


ADVERSE POSSESSION—Co-sharers. 


.4 ^ --w*. V** Ufiliauly uu 

tms princrple does not apply to the alienee of/ a cb 


'. sharer and if the purchaser obtains possession of the 
entire area brought by him under the deed of sale 
' that possession must be regarded as adverse to the 
y co-sharers from its commencement. (Broadway, J.) 

y Anwar r. Kishen Singh. 711, c. I7l : 

^ A, I. R. 1923 Lah. 205. 

^ “ ■ — Co-oioners—Entry in records as owner — 

, Claim set up in suit’—Effect. 

1 : When the question was as regards title to a well 
: and the evidence let in consisted of entries in revenue 
• records of wherein the w'ells were claimed in 
ownership, the same being set,up in a litigation of 
1S91 between the parties, possession began to 

be adverse at least from 1S91 and referred to owner- 
ship in twelve years therefrom. (Broadway and 
'■ Abdul Qadir, JJ.) LaLA z*. KHALAS. * 

_ 4 Lah. 1. J 181 : A. I. R. 1922 Lah. 102. 

' ! - Co-owners—Joint ownership,. 

The status of joint ownership with rights of survi- 
vorship cannot be acquired by prescription. (Ayling 
and Odgersi JJ,) RaJaMBAL AmmaL v, ShaNMUGA 
MudaLiaR. (1922) M. w. N. 481 : 70 I. C. 663 : 

A. I. R. 1923 Mad. 11. 
Co-owners—Possession among—Repudiation 
of title—A on-receipt of profits, efrect of—Plea aban¬ 
doned tn lo'wer appellate Court, whether can be raised 
before High Court. 

The ordinary presumption of law is that joint pos¬ 
session of co-owners is continued until there is some 
over tact of ouster or separation. Therefore mere 
non-receipt of rent.s and denial, in the couree of pre¬ 
vious litigation, of a party’s title are not sufficient to 
^nstitute adverse po.ssession against that party. 26 

1 4^-5 and 20 A. L. J. 545 , Ref. to. A 

plea abandoned in the lower appellate court cannot 

be raised before the-High Court in second appeal. 

(Heaz'e, A. J, C.) RaM NIDH z-. JaNKI. 

1 0. W. N. 674 : 10 0. & A. L. R. 937 : 

_ , A. I. R. 1925 Oudh 610. 

Co-owners—Possession of one owner not pre- 
sutned to de adverst'^Onus. 

W here one or more of several joint owners are in 

possession of property, they are presumed to hold that 
possession on behalf of the whole body of joint owners, 
and the burden of proving that their possession had 
become adverse is on them. 20 Bom. L. K. 1064 • 10 

^ Y * (//^«/ff,/.) Ma San Hla Me 

Ma T UN Mk. 3 Bur. L. J. 105 : 82 I. C. 821 i 

A. I. R. 1925 Rang. 40. 
Coparcener. 

~j '—'Co-parceners Possession of property under 
I claitft of co^ie? 2 Cftcy^ 

The plaintiff, a son of a member of a joint Hindu 
family, was in actual joint possession with his father 

?/ the whole of the proper- 

his half-brother. Of that third share he had been in 

possession since his birth, a great deal more than 

father, and later his 

half-brother also, but in derogation of their title to 
possess the whole that is to say, adversely to them. 

therefore if the property could be regarded as 
the self-acquired property of the father the plaintiff 
would still have been in adverse possession as a tenant- 
m-coffirnon of an undu ided third share in the property 

tor more than the statutory period and he is entitled 

Ha/nT y- C, and 

? W T * -JAGESHWAR z'. Pandurang. 

7 N. L. J. 82 78 I. C. 840 A. I. R. 1924 Nag. 73. 

Co-sharers. 

“ ” ' Co’Skarcr—Henial of title. 


4 
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Possession of one cO-sharer can be said to be ad¬ 
verse against another, only if there is an open denial 
of title. Limitation can run, if at all, only from that 
date. i^I.ord ARAB ALI KHAN v. 

MahMAD ALI Khan. 43 M. L. J. 104 : 

35 C L. J. 664 : 31 M. I. T. 94 . 20 A. L. J. 646 : 

24 Bom. L. R. 981 : 67 I. C. 444 : 

A. I. E. 1922 P. C. 84 (P. C,). 

- Co-shiirers—On( ci>-shar€r taking lease from 

others—Remaining in possession even after exPiry of 
term—Rent not paid— Possession is adverse. 

Where a co-sharer obtains a lease of the land from 
the other co-sharers and continues in possession of the 
land for a long time, even after the expiration of the 
period of th^ lease, and does not pay any rent or share 
of profits to the other co-sharers, the only inference 
possible under the circumstances is that he had the 
land adversely and not as co-sharer. {Afuker/i, /.) 

Dalmir Singh v. Joti Prasad. 

L. R. 6 A. Civ. 254: 85 I. C. 660: 

A. I. B. 1926 All 698. 

- Co-sharers — A'/K/ioledge. 

Sole possession by one of two or more joint owners 
is not adverse to others until the joint owner has done 
some act to the knowledge of the others which 
amounts to a denial of the latter's right. The mere 
execution of a registered deed affecting the property 
by one of the co-sharers is not notice of adverse pos¬ 
session to the other sharers. 48 C. i; 46 Bom. 213 ; 37 
A. 203 referred to. {Daniels^ /,) ^AKUR v, 
Hussain BIBI. 71 I. C. 663 : A. I. R. 1923 All. 447. 

- Co-sharer — Possession by some of them — 

Mortgage — Redemption—Effect of. 

The question of adverse possession is a mixed ques¬ 
tion of law’ and fact. As between co-sharers unless 
there was some act to the knowledge of the plaintiffs 
by which their title was denied or repudiated, the 
mere fact of the plaintiffs not being in actual posses¬ 
sion would not amount to ouster such as would ex¬ 
tinguish their right. Similarly the fact that some of 
the co-sharers mortgage the property and give posses¬ 
sion thereof to the mortgagee would not make the 
possession of the mortgagee adverse to the other co* 
sharer. {Mears, C. /. and Banerii, /.) HaFIZ 
Abdullah v. alli. 21 A. L. J. 204: 

71 I.C. 640; L. R. 4 A. 139: A. I. R. 1923 All. 291 (1). 

■ Co-sharers — Acquiescence—Effect of — Per¬ 
missive Possession — Presumption. 

It is not an inflexible rule of law that a co-sharer’s 
possession is the possession of all the co-sharers. The 
question depends on the circumstances of each case. 
Where co-owners are cousins by marriage who succeed 
to certain property, and one of them occupies more 
than his own share of the property without in any way 
indicating that he is doing so on behalf of the other, 
he really ousts the other co-sharer from possession of 
the portion exclusively occupied by him. A consent 
to usurpation of possession by another does not pre¬ 
vent his possession from becoming adverse. {Walshs 

/.) Mustafa Khan v. dulari. 65 I. C. 76: 
3 V. P. L. R. (A) 6 : A. I. R. 1922 All. 433 (2). 

——- Co-sharers—Adverse possession of one of the 

proprietary body against others is possihlo. 

The plaintiffs brought the suit under S. io 6 , Bengal 
Tenancy Act to have a certain entry in the record of 
rights corrected. The subject-matter of the suit was 
a two-storeyed building with the tank and orchard 
round it and some tenanted lands, the area of the 
whole being some sixty bighas. The building and the 
tank were in the centre of a village which became a 
municipality. The record of rights treated that these 
lands w’ere in the possession of the plaintiffs and that I 
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they were liable to be assessed with rent by the 
Zemindars. The plaintiffs themselves were fractional 
owners of the Zemindary. The case made by the 
plaintiffs was that there was an old Brahamatter 
grant made in 1165 S. to one A. that by a kobala 
dated 1296 B. S. their predecessor-in-interest took 
from the executor of A.'s (grantee’s heir) estate the 
Niskar right which had been in this Brahmin family 
for a very long time. 

Held., that the plaintiffs had succeeded in tracing 
back the posse'jsion to grantee’s g-andson and his pos¬ 
session without any stipulation for payment of rent 
was undoubtedly adverse to the proprietors of the 
estate and that the plaintiffs were not liable to pay 
rent. {Rankin and Chose, JJ ) SaILAJa NaTH 
ROY Choudhury V. RaJa Reshee Case Law. 

61 Cal. 136: 81 I. C. 493: 39 C. L. J. 380: 

A. I. R. 1924 Cal. 693. 

■ Co-sharers —Stranger in Possession on behalf 
of co-sharer—Effect of. 

Where two sisters succeeded as co-heirs to certain 
properties of their deceased father and the husband of 
one sister was in possession and management of the 
land for over 40 years aftei which the other sister 
(plaintiff) sued for a declaration of her title to half of 
the properties: Held that the fact that the husband 
of one of the sisters was looking after the land would 
not make his possession adverse unless it was found 
that he was in possession of the land asserting his 
own right and not as a manager of his wife’s property. 
If he was in possession openly asserting his own right 
and not that of his wife for a period of 12 years in 
such a manner as to amount to what is called notori¬ 
ous exclusion, then the plaintiff’s case would fail. But 
if he merely possessed the land without any such as¬ 
sertion of title in himself and the facts were such that 
the plaintiff could not be expected to know that he 
was not ill possession on behalf of the plaintiff’s sister 
then the plaintiff’s suit would not be barred. {New- 
bould, J.) JOYTUN BIBI v. SOLIMUDDIN CHOWKI- 
DAR. 72 I. C. 33 (C.): A. I. R. 1924 Cal. 366. 

- Co-sharers — Ouster—Exclusive possession. 

The sole occupation by one co-sharer, of a portion 
of joint property, does not constitute an ouster of the 
other co-sharers ; and a co-sharer in possession of a 
portion of the common land, with the tacit or express 
consent of his co-sharers cannot change the nature of 
that possession. 43 M. 244 ; 28 C. L. J. 437 ; 21 L. 
J- 253 ; 41 C. 436 Rel. {Afookeriee and Cuming, J J.') 
Kailaschandra Nag v. BUovchandra. 

36 C. L. J. 434; 72 1. C, 680; A. I. R. 1923 Cal. 18. 

■ — Co-sharers — Ouster — h'ucnvledge essential to 
constitute possession of one co-sharer adverse to others. 

To prove dispossession by one co .sharer of another, 
it must be shown that there was exclusion or ouster to 
the knowledge of the latter. The principle does not 
depend on whether the parties are members of a joint 
family but rests upon the ground that they are co-ow¬ 
ners and applies to all cases of co-owners. There can 
be no dispossession by one joint tenant in the absence 
of an assertion of a hostile title by him to the knq\v- 
ledge of the other joint tenants sought to be excluded 
from the joint tenancy, and if no notice is given to the 
co-sharer of the denial of his right the occupant must 
make his possession so visibly hostile and notorious 
and so apparently exclusive and adverse as to justify 
the inference of knowledge on the part of the co¬ 
owner sought to be ousted and of laches if he fails to 
discover and assert his rights. 26 C. W. N. 65 ; 26 C. 
W. N. 206 ; 29 Bom. 300 Rel. {Chatfer/ee and Pearsott, 

//.) Jagendra Nath RaJendra Nath. 

26 c. W. N. 890: 68 I. C. 200: A. I. R. 1922 CaU 64. 
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ADVEBSE POSSESSION—Co‘Sharers. 

- Co-sharers — Ouster — E-ridencc of — Knoio- 

ledge—Erection of building. 

To establish adverse possession as between co¬ 
sharers there must be evidence of an open assertion of 
a hostile title by one of them to the knowledge of the 
others. Mere non-participation in the profits by one 
party and exclusive occupation by the other is not 
conclusive. The erection of a substantial building on 
joint property by one co-owner is not conclusive evi¬ 
dence of ouster. If possession is such that it may be 
either lawful or unlawful in the absence of evidence 
it must be assumed to be lawful. ( 1912 ) A. C. 230 , 
foil. iMukerlee and Buckiandx //.) JaGaNNATH 
Marwaki V. Chandni Bibi. 67 I. C. 31- 

26 C. W. N. 65: 34 C. L. J. 432. 
-- Co-sharers—Sole occupation by one is not ad¬ 
verse toothers. 

As between co-sharers, the mere fact that one of 
the co-sharers is in sole occupation of the property 
does not, by itself, show that such possession is ad- 
vere to the others. 16 C. W. N. 849 ; 24 C. \V. N. 
1057 Rel. {Chatter/ee and Cuming, //.) SHEIKH 

Sachuni v. Sheikh Basir. 641. C. 613 (c). 

- Co-sharers—Though one co-sharer ordin¬ 
arily holds on behalf of all m'ert act clearly 
showing intention to /lold exclusively can make 
his possession adverse—Limitation cannot be stopped 
by affirmations of right or applications for partition 
but by effectual breaking of the exclusive possession. 

The possession of one co-sharer is ordinarily the 
possession of all the co-sharers, but the co-sharer in 
possession can convert his possession into adverse pos¬ 
session by an overt act showing unequivocally to the 
co-sharers, that in future he intends to hold for him¬ 
self alone. This adverse possession so begun cannot be 
stopped by the other co-sharers merely by affirmations 
that they are co-sharers or by mere applications for 
partition. It is the business of those co-sharers, with¬ 
in limitation, actually and effectually to assert their 
rights and to break up the usurper’s exclusive posses¬ 
sion. {.Campbell, /.) Hira Singh v, Punjab 
Singh. 78 I. C. 113: A. I. E. 1925 Lah. 183. 

- Co-sharers — Essentials. 

The possession of one co sharer being on behalf of 
all, if he sets up title by adverse possession, he must 
show overt acts amounting to hostile possession and 
not as co-sharer. {Moti Sagar, /.) Udi v. Maru 
Mal. V 78 I. C. 169 : 6 Lah. L. J. 667 : 

A. I. B. 1924 Lah. 682. 
— -- Co-sharers —One co-sharer holding adverse¬ 

ly to others—Entry of latter's tiame in Eevenue 
Records does not affect. 

Where a co-sharer in possession of joint property 
has by an overt act shown to his co-sharers that he 
would hold adversely tp them, his possession does not 
cease to be adverse merely because subsequently the 
names of his co-sharers were entered in the Revenue 
Records as co-sharers. Title to the Waste land will 
go with title to the cultivated area. 22 I, C. 805 ref. 
29 I. C. 348 Dist. {Martineau, J.') MUHAMMAD 
Hassan V. SoHarA. a. I. B. 1924 Lah. 389. 

~ — Co-sharers—Shamilat land — Partition. 

Where under a partition entered into by co-sharers, 
the shamilat land was divided and it was agreed that 
the lands should remain joint till Kharif 1905 , the 
fact that some took possession of parts even before 
will not make it adverse, {Le Rossignol and Harrison, 

//.) Hadayat Khan z', Shahamand. 

73 I. C. 665 (Lah.) : A. I. E. 1924 Lah. 155. 

■■ — Co-sharers —Adna maliks a?td Ala maliks — 

Hon-payment of dues—Effect of. 

Where the defendants’ rights as ala maliks existed 
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before the settlement of 1858 and were afiirmed in that 
settlement, their omission to enforce their rights does 
not imply an abandonment of their rights. Mere 
failure to pay dues does not establish adversity of 
possession. {Le Rossignol and Abdnl Quadir, //.) 
Lekhu Ram v. Mahomed Ramzan. 

5 Lah. L. J. 196 : 69 I. C. 6 : A.I R. 1923 Lah. 122. 

- Co-sharers—Alienee —Possession of, zuhen 

adverse. 

Where a vendee from one of the co-sharers of shamilat 
land occupied the land and enjoyed it in the same 
way as his vendor, but the land was utilised by the 
other co-sharers for pasturing as before held that the 
possession of the alienee was not adverse to the body 
of co-sharers. 48 Cal. i ; 14 P. R. 1915 ; 39 Bom. 84 
Ref. {Broadway and Harrison, //.) BIRJOO v. 

Bhikhu. 4 Lah. L. J. 3 : 64 I. C. 876 : 

A. I. R. 1922 Lah. 326. 

—Co-sharers—Alienee from one holds adversely 
to others—Alienation accompanied bv delivery of 
possession. 

When a sale by a co-sharer of a particular portion 
of the joint holding, which is in his possession, is 
accompanied by an immediate delivery of possession 
to the purchaser, the latter holds it adversely to other 
Co-sharers from the moment of the delivery of pos¬ 
session. {Broadway, J,') AnwaR ; . KiSHEM SiNGH. 

71 I. C. 171 : A. I. R. 1922 Lah. 205. 

-Co sharers—One co-sharcp-'s possession is 
possession of all. 

The possession of one co-sharer is as a general rule 
possession of all the other co-sharers. The co-sharer in 
possession, in order to claim adverse possession must 
shew some clear and unmistakable act on his part 
evidencing his intention to hold possession on his own 
account. {Broadway. /.) Balmukund v. WaZIR 
Chand. ^ 79 I. C. 279 : 6 Lah. L. J. 47. 

- Co-sharers—Long silence and itMCtion — 

Effect of. 

The mere >ilence and inaction of one of the co¬ 
sharers coupled with the uninterrupted enjoyment of 
the common property by the other co-sharers does not 
amount to an adverse possession on the part of the 
latter or an abandonment of possession by the former. 
{Leslie J ones ami Dundas, //.) MaNGAL SinGH 
V. Makhan Singh. 5 xah. L. J. 17 . 

- Co-sharers —Alienation by —Position of 

alienee. 

The alienee from a co-sharer ‘Stands in the shoe of 
the alienor and consequently the delivery of symbolical 
possession to an execution purchaser 0 / the share of 
another co-sharer does not start adverse possession 
against the private purchaser. 104 P. R. 1919 , foil. 
{IVilberforce, /.) MaLIK Khan v. NaWAB. 

^ 4 Lah. L. J. 307. 

- ^Co-sharers. 

Where the defts. acted on their own behalf only in 
suing a trespasser for possession their adverse posses¬ 
sion begins^ from the date of their possession as 
against their co-sharers. {Rossignol, Jf) ZULPHI 
V. Asghar. _ 3 Xah. L. J. 441. 

Co-sharers — Acquisition of Properties — 
Exclusive possession — Ouster. 

plaintiff and defendant were brothers and 
Mahomedans. They inherited some properties from 
their father which they kept in common. The plain¬ 
tiff was a trader in Rangoon and both before his 
father’s death and after, he made periodical visits to 
hLs native place and stayed with defendant. The 
defendant had made acquisitions from out of the 
income of the common property. In a suit for 
partition and recovery of his share of his father’s 
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properties and the subsequent acquisitions, more than 
12 years after the father’s death. Hcldy that_ the 
possession of the defendant was not adverse' to the 
plaintiff to his knowledoe and that the suit was not 
barred. (/.) DaDA SaHIB v. AZI 
^^OHIr>F.E\■ Sahtp. 20 t. W. 670 : 

A. I.R. 1925 Mad. 287. 

- C — 7'riifi.<!Uri\' fro7n fO'OH'fiO — Posi¬ 
tion of. 

A transferee from a co-sharcr. If he pleads that he 
was in adverse possession, must prove exclusion or 
denial of title, but in the event of his having neither 
actual nor constructive notice of the common 
character of the property, he will be on the same foot¬ 
ing as any ordinary transferee. {.Oldfield and Rafnesain-, 
//A VfXKATAKA.MA AIVAR SUBRAMANIA 

Sastrv. 20 L. W. 122 : 78 I. C. 37 • 

A. I. R. 1924 Mad. 741. 
-- t'o-sharers — Ta’oathi in Tartoad. 

When the eldest male member of a Tawazhi 
forming a branch of a tarwad, the adverse possession 
by the Tavazhi as against the Tarwad cannot be 
established. {Spencer and Dmndoss, JJf) OLIYaTH 
V\ZHAYn. ARUBAKKAR r*. OLIVaTH KUNHI- 
KUTTIYMd. 31 M. L. J. 389 : 16 L. W. 768 : 

74 I. C. 27 : A. I. R. 1923 Mad. 153. 
- —‘(’o-sharers —Possession and enloymeut of en¬ 
tire profits by one co-sharer are not adverse posses¬ 
sion against other co-sharers. 

The fact that the plaintiffs have not been in the 

enjoyment of the rents and profits of the property is 

not sufficient to establish a title by adverse possession 
in the defendants who have enjoyed such profits. Tne 
.simple reason for his view of the law is that the fact is 
consistent with the legal title in the co-tenant in pos¬ 
session ; but having the title to possession, his act of 
exclusive enjoyment of the profits cannot amount to a 
hostile assertion on his part as against the title of the 
co-tenant not in possession. The facts that mutation 
of names in the Revenue Registers on the death of a 
Muhammadan was made in favour of his sons only, 
though this was done with the knowledge and with 
the consent of their sister, that neither the sister nor 
her heirs ever lived with the defendant, the .sons, and 
that neither she nor her hell’s ever enjoyed the fruits 
of the common estate do not constitute adverse pos¬ 
session as understood in law, in a case between co- 
sharers. {IVazir Ilasan^ A. J- C.) .ABDUL SHaKUR 

Khan v. Muhammad Ali Khan, 

78 I. C. 282 - A I. R. 1925 Oudh 241. 

Co-sharers—One co-sharer in aetual possession 
of part and other co-sharcr in constructive possession of 
same and actual possession of rest—Pfo adverse posses- 
sion exists. 

A title by adverse possession is not established in a 
case where one of two co-sharers equally entitled to 
the property is in actual possession of a part of it and 
the other co-sharer is in constructive possession of the 
same and also in actual possession of the rest. {IVazir 
f/asau. J. C.') CHHOTEY LaL v. HaNUMAN SiNGH. 
11 0. L. J. 735 : 80 1. C. 619 : A.I.R. 1926 Oudh 208. 

■ " Co-sharers—Nature of possession. 

Possession of joint property by one co-sharer does 
not constitute adverse possession against other sharers 
until there has been a disclaimer of the latter’.s title 
by open assertion of hostile title on the part of the 
former. Nature of such adverse posse.ssion discussed. 
Mere non-participation in the rents and profits or 
residence outside will not amount to such ouster. 
{Kincaid^ J. C. and Raymond^ A. J, CP) Mt. 
BHAGBHARI V, MT. KHATUN 80 I.C. 118 : 

16 8. t. B, 26. 


ADVERSE P09S£SBI0N~-£8BGntialfi of. 

Co-tenants. 

- Co-tenants —Ouster — Non-participation in 

Profits. 

In deciding whether there has been an ouster, the 
Court may take into consideration, the fact that a 
tenant-in-cominon did not participate in the rents and 
profits for a considerable length of time and that 
other circumstances concur. (Afears, C. J. and 
Pirrott, J.) NanhavLal?- Lachhmi Narain. 

L. R. 3 All. 605. 

—■ - Co-Tenants. 

Exclusive pos.eession of a tenant in-common is not 
adverse until ouster by denial of the right of the tenant- 
i^-common is established. Therefore, exclusive enjoy¬ 
ments of all profits is not by itself sufficient to consti¬ 
tute ouster. {Afaeleod. C. J. and Shah^ /.) 
SHIVALINGAPPA V. SaTVAYA. 64 I. C. 662 : 

23 Bom. L. R. 967. 

- Donor and donee — Gift—Assertion of title 

under — Effect. 

Assertion of title on the basis of an alleged gift sets 
limitation running against the owner and after 12 
years a title by adverse possession is acquired. {IVazir 
Hasan, A. /- C.) WaJID ALI 2 '. MT. SaLIMA 
Begam. 89 I. C. 473 : A. 1. R. 1925 Oudh 745. 

Easement* 

- —Easement—Permanent tenancy—Prescription 

by one tenant against another. 

In India, unlike in England, a tenant with per¬ 
manent rights can acquire an easement by prescription 
again.st another tenant having the same rights. The 
incidents of a permanent tenancy in this country are 
different from the incidents of a tenant for >eai-s as 
they obtain in England, T 9 C. W. N. tail followed. 
(C. C. Ghose and B. B. Ghose, /J.) KaLIPADA 
Bosk v. Fani BhuSAN RQV. 70 I. c. 173 (Cal) : 

A. I. R. 1924 Cal. 363. 

Enjoyment. 

—- Enjoyment must be open, adequate in extent 

and continuous. 

A trespasser cannot perfect his title by mere occa¬ 
sional user of the land. The rightful owner’s title 
cannot be extinguished where the trespasser’s posses¬ 
sion is otherwise than open, adequate in extent and 
continuity, etc. {Chakravarti, J.) H.aRISADHAN 
PATARI V. DiNANATH BaNERJEE. 82 I. C. 818 : 

A. I. R. 1926 Cal. 316. 

■ ■— Enioyfncnt acts ftecessary—Vacant site. 

Where land consists of a vacant site desultory acts 
of possession such as storing cow dung cakes and tying 
cattle are insufficient to constitute adverse possession. 
{IVilliam and Harrison, JJ.) WaZIRI MaL u, 
Ganga Ram. 69 I. C. 573 : A. I. R. 1924 Lah 870. 

Enjoyment — Pond—Not capable of physical 
Possession—/ntermittent user- Effect of. 

Intermittent user of a pond accompanied by no 
assertion of right is a very common phenomenon in 
India and often arouses no opposition. The pond is 
not susceptible of actual phy’sical possession by the 
legal owner and possession follows title unless the 
usurper can prove long and continuous exclusion of the 
rightful owner. {Le Rossignol, J.) BHURU v. DaTU 
Ram. 4 Lah. L. J. 461 : A. I. R. 1922 Lah. 69 (1). 

Essentials of. 

' — EssCzAials of. 

There can be no question of adverse possession 
unless the party has come into possession not only 
against the mortgagor but also against the mortgagee. 
{Macleod, C. /. and. Shah, /.) ViNAYAK KESHAV 

Gulve V . Bala Shivram Hingne. 
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24 Bom. L. E. 261 ; ! 

67 I. C. 176 : A. I. R. 1922 Bom. 94. ! 

- £ssefifi(7/s o/—Occas:ofiii/ catchirg of fish is 

• not conthiuous enjoyment. 

To prove title by adverse possession the possession 
required must be adequate in continuity, publicity and 
extent. The fishermen going into the tank catching 
some fish and giving them to defendant does not 
amount to such possession. 27 Cal. 943 {P. < 7 .), Foil. 
{Suhrarvardi and Duval, //,) EeJOY CHAND 

Mahtab ?/. >Sarat KuitfAk Roy. 

A. I. R. 1925 Cal. 1253. 

-- Essentials of—Isolated acts of trespass do 

not constitute adverse possession. 

The possession must be adequate in continuity, in 
publicity ^nd in e.xtent, in order that it may be effective 
to destroy the title of the true owner. Possession to be 
adverse must be actual, exclusive and hostile, and a 
distinction must be made between continuous adverse 
occupation and isolated acts of trespass, {Mooher/ee 
and Panton, //.) H. H. MaHARAJaH OF^ COOCH 
BEHARt-. RaJa MaHENDRA RANJaN. 66 I. C. 923: 

34C. L. J.465. 

■ ■ ■■ ■ 'Essentials of—-Adverse possession against — 
Government—Affirmative evidence is essential. 

To prove adverse possession against the Government 
it is not sufficient to prove possession for a long period 
but possession for the whole period of 60 years must 
be affirmatively proved. To hold, on mere probabili- 
ti^ and evidence of long possession that possession 
was for 60 years is not allowable. 39 Mad. 617 (/’.C.) 
Foil. i^Ayling and Odgers, JJ.') KRISHNA SaSTRI 
V. SINGARAVELU. 48 M. L. J. 470 • 

(1925) M.W. N. 218 : A. I, E. 1925 Mad. 780. 

- Essentials of—OccasioJial acts of trespass do 

not amount to adverse possessioft. 

No title by adverse possession can be presumed from 
a few acts of trespas.s committed from time to time. 
{Dawson Miller, J. and Jwala Prasad, J. ) Kedar 
Nath Goenka v. amrit Mandal. 88 I. C. 676 : 

1925 P. H. C. c, 170 ; A. I. E. 1925 P. 568. 

Evidence. 

—— Evidence—Beneficial owner. 

Against a person clothed \vith all the insignia of 
beneficial ownership, strong and reliable evidence is 
necessary to prove dispossession or adverse possession. 
{Lord Atkinson.') ARAB ALI KhaN v. MaHMAD ALI 
Khan. 43 M. L. J. 104 • 20 A. L. J, 545 ; 

35 G. L. J 554 : 31 M. L. T. 94 : 24 Bom. L. B. 951 : 
67 I. C. 444 : A. I. E. 1922 P.C. 84 (P;C.'>. 

-- Evidence—Mere fact of bidding at auction of 

the property is 7iot enough to refttse claim of adverse 
possession. 

Where the tenants of a landlord who were in posses¬ 
sion of certain tanks belonging to the landlord bid at 
an UiUctlon in connection with the landlord’s advertise¬ 
ment for tenants for the tank lands. 

that they might have, dpne so from various 
motives and their action could not be either distur* 
bance-of .the adverse possession otherwise constituted, 
qr .acknowledgtnent within the meaning of S. ig of 
Limitation Act. {Paftkin and Ghose, JJ.) GOEAM 

Nazar v. Abbas molla. 40 c. L. j. I 60 : 

84 I. C. 657 : A. I. R. 1925 Cal. 193. 

■ — Evidesice—Inconclusive evidence as to posses¬ 
sion undermines plea. 

Where the evidence as to possession itself is of an 
inconclusive character no finding of adverse possession 
for the statutory period can possibly be founded on it. 
{SPsticer. O. C. /. .and Srinivasa Aiyangat\ /.) 
RANGAPPAz/. RaNGASAML . (1926) M. W. N. 232: 


ADVERSE POSSESSION—Hereditary office. 

88 I. C. 249 : A. I. R. 1925 Mad. 1005. 

- Evidence—Possession of part of land loith 

defined boundaries, in assertion of claim towhUh Zf 
erddcfice of possession of whole. 

Where a party is in possession of a part of land with 
defined boundaries in e.\ercise of an assertion to claim 
the whole, such po.«session i.s evidence of the posses¬ 
sion of the whole. Jones v. IFilliafns. 2 M. and W. 
326 Lord Advocate v. Lord Bla7iiyrc 4 A. C. 770 ; 
Clarke v. Elphinstone. 6 A C. 164 and 9 Mad. 285 
and 26 Bom. 410 Foil. {Ki7icaid, J. C. a7/d p 2 tpchand 
Bilaram. A. /. C.) RaMZAN v. Fakir ^^AHOMED. 

82 I. C. 861 ; A. I. E.1926 Sind 201. 

Hereditary office. 

—- ^—Hereditary office—Office of Patel and 

If uIkar7ii—A dverse possession. 

The plaintiff was one of the eldest members of the 
family of Jaghiidai-s, to whom the village of Hebli 
was granted in Jaghir in 1748 A. D. inclusive of the 
confiscated lands of the Patilki and Nadgir Vatans. 
Ihe latter lands had been resumed by Government 
prior to 1723 for non payment of Jodi, The plaintiff’s 
family was in possession of the bulk of those lands 
and exercised the rights of the service of Patilki and 
Kulkarniki; the lands were entered in their names as 
Kamavishi’ in Government records. Somehow a 
small portion of the lands went into the possession of 
the defendants who belonged to the Nadgir family. In 
1876 , the defendants obtained possession of another 
portion of the lands from the plaintiff’s family through 
a Civil Court; but from the date of the suit in 1868 , 
the plaintiff’s family discontinued entering the Vatan 

lands as ‘Kamavishi,’ in its books. In an inquiry under 

the Bombay Hereditaiy Offices Act, 1874 it was held 
by the Collector in 1906 and by the Government in 
1908 that the whole of the Patilki and Kulkarniki 
Vatan should be entered as such in the Vatan register 
against the names of Nadgir defendants and that so 
much as was required for the emolument of the 
officiators should be recovered from the Jaghirdars in 
possession. Accordingly, a contribution was levied 
against the Jaghirdai-s in 1913 . Thereupon, the plain¬ 
tiff sued for a declarafion that his family were Vatan- 
dar s Patils and kulkarnis by virtue of the grant; or in 
the alternative by their long and exclusive possession 
and enjoyment of the offices until 1908 :— ^ 

that the manner in which the Vatan lands 
were treated both by the Government and the Jaghir¬ 
dars showed that the lands had not become the ab¬ 
solute property of the Jaghirdars ; ( 2 ) that it was not 
competent to the Jaghirdars to acquire the offices of 
Patil and Kulkami by adverse possession : ( 3 ) that 
assuming that the Nadgir defendants were entitled 
either by agreement or by custom to get back their 
Vatan lands on payment of‘ jodi, time would not begin 
to run against them until they were made aware that 
the Jaghirdars were setting up a title to hold the Vatan 
lands in their own right and there was nothing to show 
that the Nadgirs were aware of any alteration in the 
method of keeping the village accounts. (Macleod, C. 
/. a7id Shah, /.) ShkinIVAS LinGO NaDGIR zr 
Secretary of State. 24 Bom. L. E. 214 : 

_' A. I. R. 1922 Bom. 18. 

Hereditary office—Title acquired by statute. 

Where a title to an office has been acquired by 
presenption, the title of the true owner Is not revived 
by re-entry. {Mooke ji, A. C J. and Fletcher, J.) 

Kasim Hassan v. Hazra Begum, 60 I. C. 166 • 

„ , 32 C. L. J. I61! 

--—-^^Hereditary office—Against lifekolder—Inam 
Lands hild adversely against office holder create 
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f>rfScripti''£ title against all successors. 

Assuming that Khaji inam lands are inalienable and 
impartible, where inam lands are held adversely to 
the oltice holder for more than i 2 years, the person 
in adverse possession acquires a prescriptive title to 
the lands as against the holder of the office and his 
successors also. 1922 P. C. 96 ; and 42 Cal. 244 ; 
Dist M- ^ - J- ^20 Foil. So long as the alienation 
is good for the lifetime of the alienor, limitation 
commences to run against the successor not from the 
date of alienation but from the date of the alienor’s 
death. It is otherwise when possession is adverse 
from the start. {O.l^crs and Nughes, //.) K. M. 
MaJ WATH .AM r. K. M. MUJAFAR ALI. 

' 45 M. L J. 791 : 18 W. 887 : (1924) M.W.N. 63 : 
33 M. L. T. 175 : 77 I. C. 568: A. I R. 1924 Mad. 201. 

——^^J/credifary o/licc—Service inam—Lands dis- 

annexed from office. . i « c 

Where service mam lands attached to the office of 
karnatn become disannexed from the office, and are 
enjoyed by a person having no claim to the 
office, as ordinary private property, such possession is 
ariverse to the holder of the office. KAbdur Rahtm 
7nd Avhn-,, /J.) IOAKAPAI.LI DHANUSHKOTI- 
KAVUDU r. VAKAVAI.A VENKATARATNAM. 

59 I C. 65 : 11 L. W. 453 : 38 M. L. J. 320. 
Hindu family. 

_ ./lindu lamily—Lfindu widcnv-^L'amily ar¬ 
rangement— Possession under, if adverse to other 
members of the. family. 

Where a minor widow claims and retains possesion 
under a family arrangement, her possession is not 
adverse to the other members of the family. 29 Cal. 
664 , Foil. iStuart and Sntaimans //•) ^ADHA 
nm lYA V RASHIK LAL. 4> A. 1 : L. R. 3 A. 644 : 
7^1 c. 14 : 20 A. L. J. 814 . A. I. E. 1923 All. 25. 

__ .//indu family—Partial partition — Effect . 

(^nc member holding a portion of joint property 
after partial partition of Hindu family does not hold 
adversely to other members. {^Aylmg and Odgersy 

//'I RaJagopai.a Iyengar 2/. Soundara RaJa 
Iyengar. 45 M. L. J. 476 : (1923) M. W. N. 636 : 
^ 74 I. C. 1018 : A. I. R. 1924 Mad. 113. 

_ Hindu widow—Property not entitled to — 

Nature of. . , , , 

^ Where a Hindu widow who is not entitled to suc¬ 
ceed to a certain person, takes possession of her pro¬ 
perty after her death, she does it in her own right and 
her posses'iion is adverse to the real heirs. {^Dalal, 

/ c.) DiRBiJOY Singh v. drigpal Singh. 

J' ^ t Oft T r AOS 


interruption of. 

-—Hindu widaiv— Interruptio i of ^Possession 
of joint family property—Intention of the parties. 

Where the widow of a person who died as an un¬ 
divided member of a joint Hindu family took posses¬ 
sion of the family properties recorded in her deceased 
husband’s name and dealt with the properties as her 
own for over the statutory period, held that she must 
be held to have prescribed for an absolute estate in 
the absence of proof that her claim was limited to a 
widow’s estate. Where adverse possession commen¬ 
ced on the death of her husband while the property 
legally vested in the next surviving male co-parcener, 
the death of such survivor does not interrupt the run¬ 
ning of adverse possession. 22 A. L. J. 3 ® 4 i Dist. 42 
A. 152 ; 41 A. 729; 22 C. 44 Si Eef. and Foil {Daniels 
and Neave. JJA KaLI CHARAN z/. PEARE. 

46 A. 768 : 22 A. L. J. 725 : 1. R. 6 A. 677 : 

A. I. R. 1924 All. 740(2). 


ADVERSE POSSESSION—Inteiruption of. 

-- —-Interruption of Symbolical possession^ 

Effect of delivery. 

Where the property is Zemindari property, islet out . 
to tenants for cultivation and is not of a nature of 
which actual possession could be obtained by the 
purchaser, the delivery of formal possession to the 
plff., gives a fresh starting point of limitation to him 
against the defendant judgment-debtor. 19 A. L, J. 
469 , Dist. {Ryves and Gokul Prasad, //>) KaM 

LALLAN Singh v. Harakh Narain Rai. 

20 A. L. J. 641 : 73 I. C. 920 : A. I. R. 1922 All. 463. 

- Interruption of. 

Delivery of symbolical possession is sufficient to 
constitute interruption of adverse possession. {Ma- 
cleod, C. J. and Shah. /.) MaHADEVAPPA v. 

Bhima Doddappa. 24 Bom L. R. 232 ; 

66 I. C. 320 : 46 B. 710 ; A. I. R. 1922 Bom. 27 (2). 

Interruption of — Symbolical possession is 
eftective only in cases recognized by the C. P. Code. 

Deliver}' of symbolical possession in cases not con¬ 
templated by the C. P. Code and against person not 
bound by the decree are ineffective to interrupt 
adverse possession. {Pratt and Kanga, J J.') RaGHU- 
NATH WaMAN V. KONDIBA BABAJI. 

24 Bom. L. R 499; 46 B. 932 : 68 I. C. 91 : 

A. I. R. 1922 Bom. 2. 

- Interruption of—Is not interrupted by theft 

of crops on land. 

Where in the nth year of adverse possession the 
possessor prosecuted the opposite party for cutting or 
taking away the crops grown on the land and they 
were convicted but acquitted on appeal, held that it 
is doubtful whether the act of the accused was of such 
a character as to cause total dispossession of the 
prosecutor or it was only a case of theft of crops. 
{If'almsley and Suhrawardy, //.) SUKUR MaHA- 
MEU V. ASMOT MONDAL. 60 Cal 978 : 

A. I. R. 1924 Cal. 384. 

- Interruption of—Symbolical delivery of pos¬ 
session—Effect of — Decree-holder entitled to actual 
possession. 

Though the judgment-debtor is actually in posses¬ 
sion and decree-holder is consequently entitled to take 
not merely formal possession but actual possession, 
yet the delivery of formal possession to the decree- 
holders is in the sight of law sufficient possession as 
against the judgment-debtor. 34 M. L. J. 97 : 6 C. L. 
J. 472 ; II C. 93 : 24 C. 715 , followed. {Mukerjee 
and Chotzner, //.) KuLADA PraSAD CHATTEKJEE 
V. KUDIRAM MISRA. 27 C. W. N. 678 : 

37 C. L. J. 645 : 70 I. C. 187 : A. I. R. 1923 Cal. 371. 

-- Interruption of — Symbolical Possession of 

auction purchaser. 

Symbolical possession as against the judgment- 
debtor operates as actual possession and gives a fresh 
.start of limitation even in a case coming under S. 318 
of the 1882 Code corresponding to O. 21 , R. 95 of 
the present Code. A person claiming under certified 
purchaser can also avail of the principle. (Case law 
discussed). {Chatterjee and Pearson^ J J.') BHULU 

Beg ?. Jatindra Nath Sen. 27 C. W. N. 24 : 

A. I. R. 1923 Cal. 138. 

■—Interruption of—Delivery of symbolical pos^ 
session. 

Delivery of symbolical possession does not in any 
way affect the possession or give start to a fresh 
period of limitation against persons who are not 
parties to a suit or execution proceedings $ C. 584 ; 16 
C. 530 ; 27 C. L. J. 191 , Ref. As regards persons not 
so parties only actual possession can interrupt theif 
adverse possession. The same principle has been ex¬ 
tended to the case of purchaser at a revenue sale. 
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and Chotzner^ JJd) JOEEDA KHATUN 
c/. TULSI ChaRan Das. 77 I. C. c64 : 

36 C. L. J. 472 : A. I. R. 1923 Cal. 82. 

-- IntcyynptioJi—Synibelical possession—Effect 

of- 

Symbolical possession interrupts adverse possession 
of a parly against whom the symbolical possession is 
obtained. 5 Cal. 58 .^ and 22 C. W. N. 330 , followed. 
{Walmslcy and Chose. JJ.^ JOOENDkA NaTH 
PKOMICK V. DiNANATH DaSE. 

A. I. E. 1922 Cr.l. 313. 

- Jnteyy/iplion of—Altachnicnt of land undey 

S. 14 ^^ of Cy- P. Code intcyyupts adi'cyse possession. 

Theie can be no continuance of adverse possession 
when the land is not capable of use and enjoyment by 
the rightful owner. The intervention of public autho¬ 
rities, for preservation of peace, such as an attacli- 
ment under S. 146 of the C'r. P. ('ode operates in the 
same way as ids majoy of the floods and the construc¬ 
tive posses.^ion of the land thereafter, is in the true 
owner. In the eye of the law, the effect of the at¬ 
tachment is to interrupt the adverse possession of the 
wrong-doer and revive the possession of the true 
owner. {Mookeyiee and Panton. JJ-^ SaR.AT 

Chandra v. Bhibahi Deei. 66 I. C. 433 (2) r 

34 C. L J. 3C2. 

--- Inie^yuption of— Symholteal possession is 

sufficient against a pay(y but not against a stvangey to 
byeak adveyse Possession. 

Where the decree-holders got possession in accord¬ 
ance with an order by the Court and in pursuance of 
the 'order of the officer of the Court who went to 
deliver possession. 

Held : the pos.ses.sion operated as a complete trans¬ 
fer to the decree-holder. 

Held : further that possession even though symbo¬ 
lical would be sufficient to interrupt the adverse pos¬ 
session of the party to the execution proceedings but 
would not avail against a third party, {fl/oti Sagay 
and Abdul Rnoof, JJ.) MUKAND LaL v. IEAM DIN. 
6 Lah. I. J. 302 : 84 I. C. 952 : A. I. R. 1925 Lah. 61. 

—^- Jnteyrupticn of—Symbolical possession does 

not interrupt. 

The m^ely formal possession of immoveable pro¬ 
perty by a purchaser at a court sale cannot prevent 
litigation running in favour of the judgment-debtor 
where the latter remains in actual possession and the 
property is not in the occupancy of a tenant or other 
person entitled to occupy the same- {Seott-Smith. y.) 


Sardar Khan v. Abdulla Khan. 

71 I. C. 885 (L.) : A. I. R. 1924 lah. 30. 

- Interruption of—Formal possession, delivery 

of. does not affect — Effect. 

The fact that .formal possession was given by 
decree against a stranger does not affect the position 
of the adverse possessor. {.Abdul Raoof. Jf) MAHO¬ 
MED' RamzaN V, the Municipal Committee, 
ALIPUR DT. 77 I. C. 509 : A. I. R. 1923 Lah. 534. 

- Interruption — Declaratory judgmeni—o 

interruption of possession. 

The judgment of a court declaring that one of the 
parties has no legal title to the properties in suit can¬ 
not have the effect of causing his possession to cease 
to be adverse to the opposite party from the moment 
of its pronouncement so long as possession remains 
undisturbed. {Spencer and Venkaiasubba Rao., JJ-') 
SiNGARAVELU MUDALIAR V. CHOKKA MUDALIAR. 

46 Mad, 525 : 70 I. C. 994 ; 16 L. W. 544 : 
31 M. L. T. 298 : (1922) M. W. N. 676 : 
A. I. R. 1923 Mad. 88 (2) : 43 M, L. J. 737. 

- ^—litterruption of—Symbolical delivery of Pos¬ 

session. ’ 


ADVERSE POSSESSION—landlord and Tenant. 

Symbolical delivery of possession operates to inter¬ 
rupt adverse possession on the part of the judgment- 
debtor. 34 M. L. .1. 97 followed. {Prideaux, A.J.C.) 
SaWATRAM t'. GaNESHILAL. 69 I. C. 521 (1) : 

A. I. R. 1923 Nag. 30. 

- Interruption of—Abandonment or rcliff/i/ish- 

ment — Disdatmer. 

Where a trespasser in adverse posses.^ion of pro¬ 
perty makes a statement to the rightful owner that he 
disclainted interest in the property but does not aban¬ 
don or relinquish possession, the mere admission does 
not convert posse-'^.'^ion which was previously adverse 
into possession of a different chaiacter. {Lindsay. J. 
C.) MAi’Lvi ABDUL Rashid Jankidas. 

9 C. I. J. 2 ; 4 V. P. L. R. (O. C.) 61 : 66 I. C. 941 : 

A. i. R. 1922 Crdh 24. 

- Interruption of—Running of time — Aban¬ 
donment of right—Ez idenee. 

Idmitalion does not continue to run against the 
rightful owner of land after an intruder has relinquish¬ 
ed possession without acquiring title by being in pos¬ 
session for the full prescriptive period. Possession so 
abandoned leaves the rightful owner in the same posi¬ 
tion in all lespects as he was before the interruption 
took place. 29 C. 518 (P. C.) Ref. {M'azir Hasan. 
A. J. C.) DURGA V. Ram Padakath, 65 I. C. 749 : 

8 C. L. J. 495. 

landlord and Tenant. 

- Landlord and Tenant—Patandars cannot 

aeqtiire title by adverse Possession. 

Persons who, and their predecessors-in title, always 
claimed to be and were tenants of service. Vatan 
lands can never acquire any title to a permanent ten¬ 
ancy in the lands by adverse possession as against the 
vatandar from whom they held the lands. Plistory 
of vatan legislation reviewed. {Sir John Edge.) 
Madhav Rao Vaman v . Raghunath Venka- 
TESH. 47 Pom. 798 : 25 Bom. I. R. 1005 : 

33 M. L. T. 389 : tO I. A. 255 : 74 I. C. 362 ; 

(1923) M. W. N. 689 : 28 C. W. N. 857 : 

A. I. E. 1923 P. C. 205 : 47 M. I. J. 248 (P.C.). 

- Landlord and Tenant — Rent, non-payment 

of. does not make Possession adverse. 

Mere discontinuance or non-payment of rent does 
not by itself, make the possession adverse {Mr.Amir 
Ali.) JaGDEO NaRAIN S'NGH v. BaLDEO SiNGH. 

(1923) M. W. N. 361 : 3 Fat. L. T- 605 : 

36 C. L. J. 499 : 49 I. A. 399: 32 M. I. T. 1 : 

2 Pat. 38 : 71 I. C. 984 : 27 C. W. N. 925 ; 

A. I. R. 1922 P. C. 272 : 45 M. L. J. 460 (P. C.). 

- Landlord and tenant—Occupancy right — 

Paymnit of rent. 

Where a squatter has been in possession of a plot of 
land without the consent of the landlord his occupa¬ 
tion for more than 12 years would not vest him 
with the rights of an occupancy tenant, but that occu¬ 
pancy rights would commence to accrue only from the 
date the squatter commences to pay rent. The ques¬ 
tion as to when a presumption arises that the posses¬ 
sion of the tenant is without the consent of the land¬ 
lord, depends upon the particular facts of each case 
and it is not a question capable of a uniform answer. 
K.Cokul Prasad. J.) CHHaJJU v. JHABBA. 

74 I.C. 681 (A) : L.R. 4 A. 221 : A.I.R. 1924 All. 293. 
- Landlord and tenant—Principles underlying. 

If a tenant is in possession of land, and the landlord 
has not the immediate right of re-entry, any assertion 
by the tenant would not make time run against the 
landlord ; for the real circumstance which makes 
limitation run against him is that he is entitled to 
possession. In a suit for possession of land, a mere 
assertion of tenancy does not deprive the tenants from 


Q. D.— VOL. 1—3 
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ADVERSE POSSESSION —Landlord and Tenant. 

pleading limitation and they can plead that if tenancy 
was not established, as they hold possession for more 
than 12 years, the plaintiffs'right to recover posses¬ 
sion was extinguished. (^Suhrawardy iifid Duval, 

y/.) khatemy Chhaikuddin Chaudhury v . 
RA.Nf Narain Ghose. 90 I C 617. 

- Landlord and tenant--Repudiation of tenancy. 

'Fhe possessir)n of a tenant does not become adverse 
to the landlord by the mere fact of his repudiating the 
tenancy unless the repudiation is accepted by the land¬ 
lord. Where waste land as well as cultivated land 
form part of one tenancy adverse possession of the 
cultivated land also constitutes adverse possession of 
the waste land, {i^fartineau, J.') MAHOMED HUS* 
SMN r. SOHAKA. 71 I. C. 805 (L.) : 

A. I. R. 1924 Lah. 389. 

—Landlord and Tenant — Shamilat—Occupation 
/,y one tenant. 

An occupancy tenant who occupies a portion of the 
shamilat land with the consent or acquiescence of the 
proprietors for agricultural purposes cannot be disturb¬ 
ed in his possession so long as he remains a tenant in 
the village and uses the site for the purpose for which 
it was given, but if he diverts the site to other purposes 
as for instance to build upon and disclaiming the title 
of the proprietors sets up an adverse title in himself, 
he forfeits his rights of user and is liable to ejectment 
at the instance of the proprietors. Where there is no 
overt act as for instance by the erection of a building, 
the possession of the occupant is not adverse to the 
proprietors. (^Harrison, /.') HHAG SiNGH 7 ^ KhU- 

Shal Singh. 71 I. C. 618. '^L.): 

A. I. R. 1924 Lah. 316. 

— — Landlord and tenant. 

Where a tenant wants to plead adverse possession, 
there must be a clear, positive and continued disclai¬ 
mer and disavowal of the landlord’s title ; the latter 
must have had actual notice of the claim or the acts 
of ownership must be open, hostile and notorious. 
Non-payment of rent will not do. {^Mookeriee and 
Walm.dcy, //.) GlUIS CHANDRA GaNGOPADHYAYA 

V. Sri Krishna ue nag. 38 c. L. J. 266 : 

76 I. C. 323 : A. I. R. 1924 Cal. 168. 

——- Landlord and Tenant — Euctment—Decree i 

conditional on payment of compensation—Decree not 
executed—Effect of—Subsequent suit for redemption. 

A suit for ejectment by a landlord against his tenant 
was decreed subject to the payment of compensation | 
for improvements. The decree was not executed and 
the tenant continued In possession thereafter for more ; 
than 12 years. In a .suit to eject the defendant on rede¬ 
mption by payment of the sum specified in the previous 
decrees as compensation. Held, that the decree in 
ejectment suit did not create or establish the relation 
of mortgagor and mortgagee between the parties to 
the suit and therefore a suit for redemption did not i 
lie. Ever since the previous suit, the possession of i 
the defendants had been adverse to the plaintiff and ; 
the present suit was, therefore, barred by time. 
{Scott-Smith, /.) FaZAL MiHAN KHAN. 

15 P. L R. 1922 : 64 I. C. 352 : 
A. I. R. 1922 Lah. 70, 

-Landlord and tenant. 

A tenant’s possession of the lands encroached upon, 
can commence to be adverse only when title is as¬ 
serted to the landlord’s knowledge of such encroach¬ 
ments. (MooPer/ee and Bucklnnd^ J/.) JOGENDRA 
V. JaGadINDRA. 67 I. C. 170 : 34 C. L. J. 133, 

'■ ^Landlord and tenant. 

The possession of a tenant however long such 
possession might be cannot be adverse to the landlord. 

(LL* R, Chatteriee and Grieves^ //,') MUNMOTHA 
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Nath MixTERt/. anath Bundho Pal. 

61 I. C. 469 : 25 C. W. N. 106. 

- Lafsdlord and tenant—Person ean acquire 

tenancy right by adverse possession against landlord. 

Where a tenant is found to be in possession for 
nearly fifty years as tenant he gets a statutory right to 
the tenancy and cannot therefore be ejected by the 
landlord. (Devadoss,/.) M. RaMA RaOv. APPU. 

88 I. C. 924: A. I R. 1925 Mad. 1226. 

——- Landlord and tenant—Onus on tenant to — 

Prove nature of title. 

If the tenant claims adverse possession the burden 
is on him to prove the nature of his title, /'• e,^ he is 
not a tenant. {Old^eld a/ui Ramesam, //.) SUBRA- 
MANIYAM V. UTHENANTHIL. 44 M. L. J. 596 : 

16 L. W. 620 : 31 M, L. T. 454 : 69 I. C. 363 (2) : 

A. I. R. 1922 M. 519. 

_ [landlord and tenant—Notice to quit — Con- 

tinuance of tenant in possession—Effect of. 

After a service of notice to quit, a tenant becomes 
a trespasser and mere forbearance to sue the tenant in 
ejectment does not amount to acquiescence. ^Dhobley., 
A. J. C.) YESHWANT v. SHIVAPPA. 

A. I. R. 1923 Nag. 129 (2). 

- Landlord and Tenant —Permanent tenancy 

claimed—Payment of rent does not affect advcrscncss. 

Payment of rent by persons claiming the status of 
permanent mokararidars cannot derogate from their 
position of being in adverse possession, (^/wala Prasad 
A. C.J. and Kulwant Sahay, /.) CHARAN MAHTON 

V. Kamakhya Narayan Singh. 

86 I. c. 387 : 6 P. L. T. 98 : A. I. R. 1925 P. 357. 

- —Landlord and Tenant—Permanent tenancy 

asserted—Marfatdari receipts granted by landlord— 
Yearly tenancies not created—Landlord and tenant. 

Where one party was claiming a permanent right 
and the other was not willing to accept that claim and 
asserting that the other party had no right whatso¬ 
ever to remain in possession. Held : that the grant of 
Marfatdars receipts by the landlord did not create the 
relationship of landlord and yearly tenant between 
the parties. {.Jwala Prasad, A. C, J. and Kulwant 
Sahay, /.) CHARAN MaHTON v. KAMAKHYA 
Narayan Singh. 86 I. C. 387 ; 6 P. L. T. 98 : 

A. I. R. 1925 P. 357. 

'■ - —Landlord and Tenant—Possession by tenant's 
assign is adr/erse from date of e.xPiration of lease — 

When a lease expires, the tenant’s assign has no 
right to the possession of the property and if he is In 
possession the possession is wrongful. In the absence 
of evidence from which a fresh tenancy can be inferred 
time begins to run against the landlord from the e.xpir- 
ation of the lease ^Jwaia Prasad^ A. C.J. and 
Maepherson, J.) RaM RACHHYA SINGH ta KaMA* 

khya Narain Singh. (1924) P. H. C. C. 313 : 

6 P. L. T. 12 : 4 Pat. 139 : 84 I. C. 686 : 

A. I. R. 1926 P. 216. 

— -—Landlord and tenant—Continuation of rela¬ 
tionship of landlord a>ui tenant by admission of parties 
Cannot affect claims openly set up and not withdrawn 
by the tenant and in conflict with the continuation of 
any incidents of the original tenancy. 

The relationship of landlord and tenant might be 
continued by the admission of the parties. But when 
there are any claims openly asserted and not with¬ 
drawn by the tenant who is suffered to continue in 
possession, the admission of the parties cannot create, 
preserve or revive undisputed conditions of the conti¬ 
nuous right of the relationship of the landlord and the 
tenant which conflict with claims asserted by the 
tenant such as are referred to above. (^Jwala Prasad 
A C. J. and MacphCrson, /.) RAM RACHHYA SINGH 
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adverse possession—L andlord and Tenant. 1 ADVERSE POSSESSION—Lessor and Lessee. 


Kamakhya Narain Singh. (1924) P.Hc.c. 313: 

6 P. L. T. 12 : 4 Pat. 139 : 84 I. C. 586 : 

A. T. R. 1925 P. 216. 

- Landlord and tenant. 

Mere non-payment of rent is not equivalent to an 
assertion of a hostile title to the knoNvledge of the 
landlord though there is no registered deed as required 
by S. 106 . {Dar and BucknilL JJ.') RaM LOCHAN 
Baid V. Kumar Kamakhya Narain. 

4 P. L. T. 123 : (1923) P. H. C. C. 54 : 

A. I. R. 1923 Patna 201. 

- - —L andlord and tenant—-Entry in x'illage record 

or decision of Revenue Court will not start adverse title 
■of under'Proprietor in a cultivator. 

An entry in the village record or even the opinion 
of a Revenue Court that a person cultivating land has 
rights higher than those of a tenant will not start ad¬ 
verse title of an under-proprietor in the cultivator and 
iiot compel the landlord to seek a declaration in the 
Civil Court at the risk of losing his right if he did not 
•do so within six years of the final order in the litigation 
the Revenue Court. Much less can a mere assertion 
start adverse title. 1923 R. C. 118 Roll. (Dalai, / C.) 
Sultan v. Hardwari. A. I. r, i 925 Oudh 601. 
———Landlord and tenant—Entry in revenue re¬ 
cord that tetuint hat higher rights than those of culti- 

ivator—Decision of Revenue Court to the same effect _ 

Title whether can be deertied adverse from the date of 
such entry or decision—Suit for declaration by land¬ 
lord—BurdePi o^ proof. 

It is now settled law that an entry in the village 
record or even the opinion of a Revenue Court that a 
person cultivating land has rights higher than those of 
a tenant will not start adverse title of an under-pro¬ 
prietor in the cultivator and not compel the landlord 
to seek a declaration in the Civil Court’at the risk of 
losing his right if he did not do so within six years of 
the final order in litigation. In a suit for declaration 
by the landlord that the defendants are tenants and 
not under—proprietors the burden lies on the defen¬ 
dants to prove that they are under-proprietors and not | 
on the landlord. Where a person sets up a claim to ; 
property on the basis of a grant and fails to prove it, ; 
be cannot turn round and start the theory of adversity I 
•of title which can only commence if he did not lay 
claim to any title whatsoever for the commencement 
of his possession. (Dalai, J. C.') SULTAN KhaNc/. 
Hardwari. 1 O.W.N. 768 : A. I. R. 1926 Oudh 601. 

- Landlord and tenant—Entries in Khasra as , 

ienant for a long time—Possession should be presumed 
.to be as of tenant and tiot adverse. 

Where the defendant in an action for possession 
Telies upon entries in the village khasra for a large 
number of years as tenant of the suit plots, in the 
absence of any evidence to the contrary, the entries 
dn the revenue papers must be deemed to represent 
correctly the relation between the parties to the effect 
that the claimant was tenant and not in adverse pos¬ 
session by right of being proprietor. 7 O. L. J. 282 
and 5 O. L. J. 455 Dist., 8 O. L. J. 495 Poll, 
(Dalai, A. / C.) NaGESHUR SINGH v. BaLDEO 
•Singh. 12 0. L. J. 160 : 87 I. C. 183 : 

2 0. W. N. 148 : A. I. R. 1925 Oudh 442. 

■■ —■ landlord and tenant—Entries in revenue 
.records — Non-payment of rent—Effect of. 

Notwithstanding non-payment of rent a tenant en¬ 
tered as such in the revenue records continues to be a 
tenant and mere non-payment of rent does not give 
any highpr rights. (iVazir Hasan, A. J. C.) DURGA 
■V. Ram PaDARATH. 65 I. C. 749 : 8 0. L. J. 496. 

— - — lofidlord and tenant—Meaning of possession. 

Possession of tenants is possession of their landlord. 


(Kincaid, J. C, and Rufchand Bilaram, A. J. 6’.) 

Ramzan j'. Fakir Mahomed. 82 I. c. 86 I: 

A. I. R. 1925 Sind 201. 

- Landlord and tetiant — Mere nOn-payment 

of rent for 12 years does not create adverse possession 

— 7‘enanfs heir after hifn continues as permissive 
occupant. 

Mere non-payment of rent or discontinuance of pay¬ 
ment of rent by a tenant for twelve years would not 
create adverse posses.«ion against the owner. Nor 
would the carrying out of alterations on the property 
to suit his convenience be evidence of adverse posses¬ 
sion. The possession of the tenant’s heir after ten¬ 
ant’s death would notbe adverse to the 
owner. The heir continues in possession as a permis¬ 
sive occupant and it is for him to show’ that by some 
subsequent act his possession became adverse to that 
of the owner. A tenant may acquire adverse posses¬ 
sion without giving up possession of the property. An 
unequivocal assertion of title by a tenant coupled with 
possession for the statutory period and the non-pay¬ 
ment of rent during such period would be enough to 
complete adverse possession against the landlord. 1922 
P. C. 272 ; 2 All. 517 ; 4 Cal. 314 ; 4 B. H. C. A. C. 

' *55 I *8 Bom. 25 : foil. 37 All, 7 Dist. (Rupchand 
' Bilarafu, A. J. C.) MaHOMED FaRUQ v. SidIK, 

79 I. C. 69 : A. I. R. 1925 Sind 36. 

— - Landlord and tenant—What amounts to. 

A tenant must first surrender his tenancy and then 
effect forcible entry to set up a title by adverse pos¬ 
session. Mere failure on the part of the landlord to 
levy rent due would not enable the tenant to assert he 
was holding adversely ; nor does the fad of making 
structural alterations amount to a notice that the 
tenancy is at an end. An entry in the Municipal 
Records as owner is not also a clear manifestation of 
intention to set up adverse title. But an assertion in a 
public circular that he is the owner will set limitation 
run against the landlord. (Kennedy, J. C.and Aston, 
A. J. (T.) SIDIK HaJI YaCUB V. MAHOMED FaRUQ. 

90 I. C. 1007. 

Lessor and Lessee. 

- Lessor and Lessee—Lease beyond authority. 

Where the Manager of a religious endowment had 
granted a permanent lease in excess of his authority, 
the possession of the lessee was not adverse to the 
endowment during the life of the head who granted 
the lease. L. R. 48 I. A. 302 . (ATookertee and 
Cuming,//.) GaJENDRA ASRAF HOSSATN. 

36 C. L. J. 48 : 27 C.W.N. 159 : A.I.R. 1923 Cal. 130. 

- Lessor and lessee—Nature of possession — 

Submerged land. 

Possession to be adverse, must be actual, visible, 
exclusive, hostile and continuous for the time neces¬ 
sary to create the bar. {Mookerfee and BucklaPid, 
//.) JOGENDRA Z'. JaGADINDRA. 67 I. C. 170 : 

34 C. L. J. 133. 

' " —Lessor and lessee — Lessee's possession is piot 
adverse—Adverse Possession. 

If a person, after taking a lease allowed his bro¬ 
thers to occupy the leased house along with him, it 
could certainly not be said that their possession was 
adverse to the lessor. (Martineau, /.) Chauhar 
V. Mansha Singh. 70 i C. 966 (2) 

A. I. R. 1923 Lah. 247. 

- Lessor and lessee. 

Possession taken during the currency of a lease can- 
no.t be adverse as against the lessor, until the lease 
expires. (Chevis, /.) GiRDHARI I.AL v. UndaJAN. 

63 I. C. 717 (L.).: 3 Lah. L. J. 215. 

Lessor and lessee—Persotts failing to provg 
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ADVERSE POSSESSION—Lessor and Lessee. 

Ixisis . f - ./// a - '.' advem t 

Iktc .1 pei-oa coiiiC' f(»r\v.iril with a cl.iini on the 
l)a>i< of a Ic-a.'f and fail> to pro\c it. lit- catuiot tvin^ 
toiiiul and '.r th.'t he h.i'^ h'-eii holding adversely 
from *lu daf’.- on which lu- founded hi.- title under a 
grant. Ad\a.r'ity of title » an only he set up if he did 
not lay cl.tint to any title w hat", a er for tiv commence 
tn'pf of Iii' [)o..<c‘>'ion. (AA/A//, y. f .) Sl’I.TAN 

. ilAROWAKi. A. I. R. 1925 Ordh 601. 

-Accra/- ,///(/ A'-Cf. <■—At'.'*J‘cc /// possession for 

jnore thou \ z yc.//-r. 

If the lessee hold' land untiei the lease for over 12 
ycais on a stipulated lent and without sharing profits 
will) the lessor, lie heconif' a peipetual lessee, and 
lii> act amounts to a complete ouster of the grantor 
.uul Ids co-sh.iiei' and the time, for a suit to deprive 
him of p'i-'C's'ion. rum- from the date of such posse-^- 
sion. {II <:'.i>' //ii.'so>>\ /I- J- f •) I'AZ-L-HaO v. 

Kl’Uf.\l\ A KhaNAM. 60 I. C. 717 : 7 0. L. J. G92. 

License. 


I 


_Av<(-; yc —possession d 'es not . rente title. 

A licensee camvt claim title only from possession 
however long, unless it i- proved that the possession 
was adverse to that of the lirensor, to his knowledge 
and with his acquiescence. (.1/a. ohneer Ah.) AMBU 
NaIR re SKCV. Ol- STATK. 47 Mad. 572 • 

(1924) M.W N. 572 r 51 I.A. 257 : 26 Bom. L.R. 639 : 

20 L. W. 49 : 80 I. C. 835 : 35 U. L. T. 128 : 
29 C. W. N. 365 : A. I. R. 1924 P. C. 160 • 

47 M. L. J. 35 I P. C.). 

- Licensee. 

Po.s.session of a licensee started under an int alid 
license is only permis.sive and not adverse. {Ramesam, 
/.) KaMANUJACHARVI.'LU re P. P. MANGA RAO. 

22 L. W. 485 : A. I. R. 1925 Mad. 1279 (2). 


Limitation. 


- Limitation—Decree for possession—Execution 

Ixirred — Decree-holder getting into possession — Judg¬ 
ment-debtor ^ if can recover Possession. 

Where a decree-holder gets into po.ssession of the 
property decreed to him without execution his posses¬ 
sion mu.st be ascribed to the decree and the judgment- 
debtor can turn him only if he can show that he had 
acquired a good title against the world before the 
decree-holder got into possession When a decree for 
possession lias been passed against a person in posse.s- 
sion directing him to give up pe.ssession to the success¬ 
ful party and the former remains in pos.seb.sion waiting 
for execution it cannot be said that that party is hold¬ 
ing adversely to the world. (Afacleod, C. J. and 
Ea-wcett, J.) KaKHMABAI v. KaMCHANDRA. 

45 Bom. 943 ; 61 I. C. 414 : 23 Bom I. R. 301. 

- Limitation—After expiry of statutory period., 

true oivner s title is not revived by his re-entry. 

If a party who has been I 2 years out of possession 
and whose suit is, therefore, barred, should again get 
into possession, he is not remitted to his old title as 
there is no remitter to a right for which the party had 
no remedy by action at all. {PVazir Hasan, J. C. 
and Heave, A. J. C.) MT. MUHMUD UnniSSA v. 
SyeD ZaHID RaZA. 11 0. L. J. 466 ; 84 I. C. 98 : 

A. I. R. 1925 Oudh 20. 

Limited Interest. 

’ - Limited interest—Assertion of higher interest 

—Lapse of time—No acquisition of title. 

It is not correct as a general propo.sition of law that 
a person who is, in fact, in posses.sion of land under a 
tenancy or occupancy title can, by a mere assertion in 
a judicial proceeding and the lapse of 6 or 12 years 
without that assertion having been successfully chal- 


ADVERSE POSSESSION- Limited Interest. 

Icngcd, obtain a title as an under-proprietor to the 
lands. Sucli a judgment might have very far-reaching 
results and would almost certainly Icail to a flood of 
litigation {/,ord Solvesen.) Ml). Ml'MT.'NZ Al.I 

Khan r. Mohan Singh. 45 H.L.J. 623 :45 A 419 : 

21 A. L. J. 757 : 26 0. C. 231 ; 33 M. L. T. 321 : 

L. R. 4 P. C. 1 : 74 I. C. 476 : 9 0. & A L. R. 901 : 

10 0. L. J. 383 : 50 I. A. 202 : 19 L. W. 283 : 

39 C. L. J. 296 ; 28 C W. N. 840 : 

A. I. R. 1923 P. C. 118 : (P. C.). 

- Limited interest —Adverse possession against 

life-tenant is not adverse possession against reversioner 
or remainderman. 

No adverse possession can run against a pei-son till 
he becomes entitled to the possession of the property. 

;\n a<lverse possession for any length of time against a 
tenant for life is similarly In-effectual against the 
reversioner or remainderman whose right to pos.session 
only accrues on the death of the tenant for life. 
(^Lindsay and Kanhaiyn Lai. J J •) NOUNIHAL 
Singh r-. A. (J. Skinner. 23 A L. J. 691 : 

A. I. R. 1925 All. 707. 

-- Limited interest — Tenant. 

A limited interest such as that of a tenant can be 
acquired by adverse possession. {JValmsley and 
B. B. Chose. JJ.) IlHAI KABENDKA .NARAIN KOY v. 

KaJkndra .Narain Roy. 60 Cal. 487 : 

74 I. C. 193 : A. I. R. 1924 Cal. 45. 

- Limited interest—Status of tenant. 

Idinitecl interest, such as the status of a tenant 
can be acquired by prescription. {.Vooher/ee, A. C. J. 
and Elelrhcr, J.) SATVENDKA NaTH RaNERJEE 
V. KkISHNASAKHA KaR. 35 C. I. J. 185 : 

69 I. C. 67 ■ A. I. R. 1922 Cal. 193. 

- limited interest — Status of a tenant, if can 

be acquired by. 

The status of a tenant can be acquired by prescrip¬ 
tion on the well—recogni.sed principle that a limited 
interest in property can be acquired by adverse pos¬ 
session. i^iMookeriee, A. C. J. and Fletcher, J,') 
UJIRALI SaRDAK V. SHADHAI REHARA. 

35 C. L. J. 182 : 68 I. C. 1003 ; A. I. R. 1922 Cal. 185. 

- —litnited interest —Possession of limited 

interest can be adverse—But only a limited interest 
can be acquired by such possession. 

Possession of a limited interest, for instance, the 
claim to an intermediate tenure, may be just as much 
adverse as is adverse possession of a complete interest 
in the property ; consequently such possession of a. 
limited interest may be just as much adverse for the- 
purpose cf barring a suit for the determination of that 
limited interest as adverse possession of a complete 
interest in the property operates to bar a suit for the 
whole property. Such adverse possession of a limited 
interest, however, though a good plea to a suit for 
ejectment is good only to the extent of that interest. 

2 C. L. J. 125 , Foil. {Ashutosh IPfuherti and Rankin, 
JJ.) SWARNAMOYI t;. SOURINDRA NaTH. 

42 C. L. J. 14 : 891. C. 747. 

■ ' -- limited interest could be got by adverse pos¬ 

session and is a defence to ejectment suit. 

Per Venkatasubba Rao, J. :—A mortgagee to whom 
possession has not been transferred suing for sale of 
the mortgaged property cannot establish his right by 
relying upon an unregistered mortgage deed and his 
suit will necessarily be dismissed, but ^^he^e there is a 
transfer of possession other considerations will arise. 
9 M. 244 ; 13 Mad. 467 , 2 t Bom. 509 : 24 Mad. 471 , 
F. B., Foil. 

Per Ramesam, J. :—To prove the extent of interest 
acquired by the defendants by adverse possession, the- 
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adverse possession—L imi'ted Interest. 

terms of the mortgage asserted by them have to be 
and may be proved. Such proof cannot be regarded 
as an attempt to prove the unregistered deed of mort¬ 
gage ; for the asserted mortgage need not necessarily 
be, though very often it will be identical with the 
mortgage attempted to be created by means of the 
unregistered deed of mortgage. /,') 

N \PPAMMA S. CHINNAVEADU. 

45 M. L. J. 667 : 47 M. 2C3 : 
(1923^ M. W. N. 825 : 19 L. W. 37 : 33 M. L. T. 146 : 

79 I. C. 510 : A. I. R. 1924 Mad. 292. 

- imprest — Prescription — J^iability of 

mortgagee to account. 

A person in possession of a property as a usufructu¬ 
ary mortgagee under a void mortgage for more than 
12 years, acquires by prescription, the rights of a mort¬ 
gagee,and inasmuch accountable to the mortgagor for 
the rents and profits not only of the last three years 
preceding the suit for redemption but for the whole 
period of his possession. 9 iNIad. 244 foil. \Ayling 
andOdgers. //.) GOPALA DaSU r.. KAMI. 

41 M. L. J. 194 : 44 Mad. 946 : 64 I.C. 328 ; 

13 I. W. 685 : (1921) M W. N. 335. 
- Limited interest- 

There can be in law adverse possession of a 
limited interest. {_Bake>\ J. C-) Mt. Ka.^'TURI Z'. 
BaLIRAM. 79 I. C. 117 : A. I. R. 1924 Nag. 222. 

- Limited interest—Facts iiccessary to Prove 

acquisition of snch-inicrcst must be found. 

A limited interest can be acquired by adverse pos¬ 
session, but the facts necessary to prove such posses¬ 
sion must be found. {^Mullick and BucknilL J J.') 

Rameshwar Singh Rit Lal Singh. 

6 P. L. T. 514 : 3 Pat. L. R. 50 : 86 I. C. 771 : 

A I. R. 1923 Pat. 739 

I 

- Limited interest—Adverse possession of a 

limited interest is recognised — I'Vhen such adverse 
possession is claimed question or payment of rent is 
immaterial. 

The receipt of rent do;S not necessarily show that 
the interest of a permanant tenure in the tenant was 
recognised by the landlord. Nor does it show that the 
position of a yearly tenant was,accepted by the tenant. 
Therefore, payment or nonpayment of rent is 
immaterial when defendant sets up plea of adverse 
title to limited interest or, pleads tenancy and in tfie 
alternative, possession of a limited interest. For the 
defendant in a suit for possession can set up a plea of 
adverse title to a limited interest such as an occupancy 
right or perpetual tenure. {^Jwala Prasad^ A. C. J> 
and Maepherson., Jf) RARI RaCHHYA SINGH v. 

Kamakhya Narain Singh. 1924 P. H c. c. 313 : 

6 .P L T. 12 : 4 Pat. 139 : 84 I. C. 686 : 

A. I. R. 1925 P. 216. 

Limited Owner. 

—Limited ownei—Joint Hindu brothers--Death 


ADVERSE POSSESSION- -Mortgagor and Mortgagee. 

be in possession in the right of her husband. As there 
\va> absolutely nothing before the sale deed to show 
that there was any assertion of an adverse title by the 
widow, in herself namely, title ach erse to her luis];and < 
estate and to the estate that would go to the re.vei- 
sioners, her possession previous to the sale must be 
held to be permissive and not adverse to tiie rever 
sioners. {Sulaiman and nicer/i, JJ.) l^RIND.ABAN 

z'. Ram Narain. L. r. 6 A. (C:v.) 127 : 

85 I. C 449 : A. I. R. 1925 All. 330. 

- Limited owner—Hindu 7vido7i>. 

Where the ^\idow of a member of a joint family 
is in possession of properties for more than 12 years, 
unless it is shown that when she took possession she 
claimed only a limited interest, she acquires full title 
by adver.se possession. The onus is on the persons 
who claim against her title. (^Lindsay and Sulaiman. 

JJ .; Uma Shankar v. mt. .\isha Khatun. 

45 A. 729 : 74 I. C. 869 : A. I. R. 1924 A. 88. 
- Limited oioner—Hindu widow—Suit by rever¬ 
sioners after 'wid.mf s death—Compromise decree 7oith 
tin. widow whiu binding on reversioners. 

Advei'se possession cannot run against Hindu 
reversioners until after the death of the widow. In 
order to make the principle laid down in Shi-oaganga 
ease. (9 M. I. 543 P. C.) applicable, the Iposses- 
sion of the defendant must be by force of the decree 
whicli is binding against the widow and not in spite of 
the decree. (^Lindsay, J .) JaGANNATH SinGH 
SaRDAR Singh. 75 I. C. 614 : A. I. R. 1923 A, 448. 

- Limited (notier —Reversioners — Widow — 

Adz'erse possession. 

Possession which commences during the 
a Hindu widow with a limited interest 
adverse to the reversioners, ^Daniels 
A. J. C.) MT. PaRBATI V. SaIVED MOHAMED. 

9 0. L. J. 304 : 1923 Oudli 31. 

- Limited oioner — Reversioner. 

If the plaintiff’s till to the property comniences 
from the death of the previous full owner limitation 
begins to run against him from that date notwith¬ 
standing the estate may be in the possession of the 
last full owner’s widow under a will which he had no 
power to make. (_Dawson A/ilier, C. J. Mullick and 
Foster,. JJ.^ HaRIHaR PRASAD SINGH z/. MAHARAJ 

Keshav Prasad Singh. 6 P. L t (Sup). 1 : 

A. I. R. 1925 P. 68. 
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cannot be 
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Mortgagor and Mortgagee. 

-Mortgagor and Alortgagee—During 


con- 

can't 


of one—Posshsion by widow of survivor is not adverse 
to reversioners. 

Two Hindu brothers were joint. One died shortly 
before the other and left a widow, surviving him. The 
two brothers together, had owned certain property. 
Qh tjie death of one of them, with the consent of the 
other, the name of the widow was recorded with 
respect to half the share. On the death of the other 
brother the name of the widow was I'ecorde^ in respect 
of the remaining share which stood in his name. - The 
widow continued fo i^e in possession of the entire 
share till her death. Before her death she made a 
transfer by way of sale of a half share.^in favour of, 
anpther. . . . ,. , _ a i ■ 

.Held, thal.prdinarily.a.IImdu, widow would claim to 


tinuanee of equity of redemption mortgagee 
claim prescriptive title. 

A mortgagee is not in a position to deny the right of 
the mortgagors or their successors-in-inl'erest to redeem 
the mortgage so long as the equity of redemption 
subsists. A person ^vho lawfully comes into possession 
of land as a mortgagee cannot by setting up during 
the continuance of such relation any title adverse to 
that of the mortgagor inconsistent with the real legal 
relation between them, and that however notoriously 
and to the knowledge of the other party, acquire by 
the operation of the law of ,adverse . possesion a title 
as owner or any other title inconsistent with that 
under which,fie vvas letinto possession. (25 Mad. 507 ; 
38 All. 411 and 32 Cal, 296 , ., Foil. {.Sulaiman and 
Kanhaiya Lal, JJ.) Bakha Singh v. Ram NaRAIxN 
Singh. 22 A. L. J. 905 : L. R. 5 A. (Civ.) 68l ; 
80 I. C. 935 : 47 All. 73 : AM. R;. 1925 All. 133. 

*:——- zMortgagor and Alortgagee—Mutation of 

'mortgagee's n^me as proprietor does not constitute. 

^ A mere mutation entry of _the rhortgagee as pro¬ 
prietor cannot convert his possession as mortgagee into 
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ADVERSE POSSESSION—Mortgagor and Mortgagee* 

adverse p<>s';ession. (^Dtinicls oftd -A cotc, JJ RA^^ 
GaNESH KAI r. H. kUP NARAIN. 

L. R. 5 A. (Civ.) 542 : 80 I. C. 944 : 

A. I. R. 1925 All. 34. 

- on,/ mortf:a(:ce — Disc/iorcre of 

tnort.^o^,- — Mort.^npec couHniiinf; in fpsscssiofi—Effect 
of. 

^\■here after (he di'^charge of a usufructuary mort¬ 
gage, the mortgagee continues in possession his posses¬ 
sion is not adverse to the mortgagor. {Ncaz‘c, /,) 

Gorini) Ram r. Mr. Ram Koer. L. R. 5 A. 421: 

A. I. B. 1924 A. 522. 

- .Mort^o^'or on,/ Mortgagee—Equity of re- 

dcniption cannot />c acquired hy adverse possession— 
Possessory morlgog ,— Trespasser in possession holds 
adversely to mortgagee and not mortgagor. 

A posse»oiy title to property can only be acquired 
by physical possession which ripens into ownership bj 
I lie failure of the true owner to take steps to recover 
povsession. Though a trespasser by holding pos-session 
against the mortgagor can bar the mortgagors right to 
redeem, it cannot be said that an equity of redemp¬ 
tion can be acquired by adverse oossession of the 
mortgaged property. In the case of a possessory mort¬ 
gage where possession has been delivered to the mort¬ 
gagee. a trespas'^er obtaining possession may hold ad¬ 
versely to the mortgagee, but not to the mortgagor. 14 
Horn. I/O and 18 Korn. 51 Ref. {Afaeleod, C. J. etnd 
Crump, y. ) TarabaI v DaTARAM. 49 Bom. 839 : 

27 B L. R. 441 : 87 I. C. 765 : 

A. I. R. 1925 Bom. 465. 

- Mortgagor and morf gogee—Void sale of 

equity of redemption—Effect ,^f. 

S the owner of certain properly mortgaged it in 1898 
willi possession. S died in 1899 and soon after his 
eldest son, a minor, purported to sell the equity of 
redemption to the defts. The vendees redeemeed the 
mortgage in 1908 and a younger son of S instituted a 
suit for redemption in 1918 . The defendant contend¬ 
ed that their possession was adverse since 1899 and 
that the present suit was barred. Held., that the sale 
to defts. being void, the pos-^ession of the mortgagee 
was on behalf of the rightful owners, the sons of the 
mortgagors and was not adverse to them till 1908 
when the defendants obtained possession. Consequ¬ 
ently the suit for redemption was in time and there 
was no acquisition of title by adverse possession on 
the part of the defendant, i^Shah^ A. C, J. and 
Crump, /.) RaMLINGAPPA V. DHONDI SUBRAO. 

24 Bom. L. R. 1304 ; 76 I. C. 145 ; 

A. I. R. 1922 B.451. 

■ —Mortgagor and mortgagee—Mortgagee acqui¬ 

ring rights of one mortgagor--Effect. 

If a mortgagee gets the equity of redemption from 
one of two co-mortgagors and claims to be in posses¬ 
sion as owner to the knowledge of the other co-mort- 
gagor, then it may be said that the right of the co¬ 
mortgagor to redeem his share will be extinguish¬ 
ed after twelve years. The position is otherwise in the 
absence of knowledge of the purchase. {^Maeleod, C, 
/.and Shah, /.) IBHRAM GULAM HUSAIN MULNA- 
JI V. MOHIDDIN BaLKU MODAK. 

24 Bom. L. R, 287 : 67 I. C. 219 : 

A. I. R. 1922 Bom. 1. 

— '•Mortgagor and mortgagee—Dispossession of 
mortgagee—Effect of. 

Where Uhe mortgagee took possession under his 
mortgage and remained in pos.session, the dispossession 
of the mortgagee by the landlord, even assuming that 
it was done against their will cannot by itself operate 
as adverse possession as against the mortgagor during 
the continuance of the mortgage. Besides, the mort-j 


ADVERSE POSSESSION—Mortgagor and Mortgagee. 

gagees by suffering dispossession and having taken a 
new title from the landlord cannot affect the right of 
the mortgagors in the property of which they were put 
in possession under the mortgage. {IValmslcy and 
Chose. //.) KAMALA KANTA t-.ANANDA CHANDRA 
Chakrabarty. 71 I. C. 1030 (C) r 

A. I. E. 1924 Cal. 367. 

- Mortgagor and mortgagee—Mortgagee found 

in possession as ostensible oroner—Mortgagor must 
Pren^e subsisting title. 

Where the heirs of an occupancy tenant sought to 
redeem property mortgaged with the landlord long 
before the date of suit and it was found that the de¬ 
fendants were holding as ostensible owners for a num¬ 
ber of years. 

Held, that the mortgagors, in order to succeed, must 
prove subsisting title to the property. 

Held, further that it was immaterial when the de¬ 
fendants'possession became adverse. 71 P. R. 1900 
Ref. iMoti Sugar, /.) AHMED KhaN MUZAFPAR 
KHAN. A. I. E. 1925 Lah. 632. 

- Mortgagor and mortgagee—Holding mort 

gaged — Ttuo-thirds subsequently sold to another with 
c<mdition to discharge the prior mortgage—Mortgagee 
claiming pre-emption of portion sold and getting pos¬ 
session—Remaining one-third not redeemed for more 
than 12 years—Mortgagee gets that one-third by ad¬ 
verse possession. 

G mortgaged certain lands to defendants. He sub- 
.sequently sold two thirds to one M for Rs. 500 out of 
which he received R.s. 100 and the remaining Rs, 400 
was to be paid to defendants to redeem the mortgage. 
If the mortgage had been redeemed M would have got 
possession of two-thirds of half the share free from 
mortgage and G would have got the remaining one- 
third of that half quite unencumbered. But Defend¬ 
ants Nos. I and 2 brought a suit for possession by pre¬ 
emption of the share sold to M and the latter admitt¬ 
ed their claimiand gave up his rights under the sale on 
receiving Rs. 100 . G then became entitled to obtain 
possession of the one-third of the holding from the 
Defendants Nos. i and 2 but he never took any 
steps to do so, and the defendants remained in posses¬ 
sion of the entire holding, for more than 12 years. A 
suit for redemption was brought. 

Held, that the mortgage w'as redeemed when defen¬ 
dants got possession in pursuance of claim for pre¬ 
emption and that from that date Defendants Nos. i 
and 2 were in possession of two-thirds as owners anrf 
of the remaining one-third without any title. Their 
possession of the latter portion was adverse to the 
owner and it had ripened into title by lapse of more 
than 12 years. The fact that in the revenue records 
defendants were still shown as mortgagees did not 
affect their title. {Zafar Alt, /.) KhuSHALA v, 
Bishan Das. a. I R. 1926 Lah. 616. 

- Mortgagor and mortgagee — Unregistered' 

sale of the equity of redemption^-Commencement of 
adverse possession. 

A mortgagee can set up adverse possession if his 
possession at the inception was that of a trespasser. 
Where therefore a mortgagee obtained an unregister, 
ed sale of the equity of redemption and thereafter held 
possession of the property as owner held that the un¬ 
registered sale, though inadmissible to prove the pass¬ 
ing of title to the property as vendee, was admissible 
for the purposes of proving that the possession of 
the mortgagee thereafter w’as adverse to the mortgagor,. 
43 M. 244 • 44 M. 253 . 63 I. C. 215 : 63 I. C. 284 . 
referred to, {Broadway and Moti Sagar, J QadAK 
BakHSH V, ManGHA Mal. 4 Lah, 249 : 

5 Xah. L. Z. 175: 78 I. C. 889: A. I. B. 1923 Lah. 495. 
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ADV£BS£ POSSESSION'-Uortgagor and Mortgagee. 

A. I. R. 1923 Iali.495. 

-- Mortgagor and mortgagee — Co-mortgagee, 

M'here the_ mortgage is an indivisible transaction 
according to its termsi any one of the co-mortgagees 
cannot obtain adverse possession of a particular share 
in it by lapse of time. The mortgagor could only 
redeem the whole of the mortgage by a payment of the 
whole of she mortgage money irrespective of the shares 
of the co-mortgagees inter sc the money contributed 
by each being not stated in the deed. A co-mortgagee 
takes the place of each co-mortgagee whom he pays 
off; he does so as a co-mortgagee and thus his posses¬ 
sion in his place is that of a mortgagee only and not 
in other capacity. ^Broadway and Zafar Ali.jj}) 

ShuJa ud-din Khan v. Sher Muhammad Khan. 

A. I. R. 1923 Lah. 366. 

- Mortgagor and mortgagee—Sale of equity of 

redempti on—Mart gage. 

' The owner of the equity of redemption in certain 
property sold to the plaintiffs. He sold the same equity 
of redemption to the defendant who was an assignee 
of one-third of the mortgagee rights in the property. 
On the purchase of this equity of redemption, the de¬ 
fendant redeemed the remaining two-thirds of the 
mortgage. When the plaintiffs sued to redeem the 
property, the defendant set up his adverse possession 
from the date of the sale of the equity of redemption in 
his favour \ IIeld (i) that the sale of the equity of re¬ 
demption which had been previously sold did not 
amount to adverse possession as the vendor had no 
rights left to him w'hich he could sell and therefore 
the subsequent sale was a mere nullity in law. ( 2 ) 
That where a mortgagee has once got possession of 
the mortgaged property, he cannot alter the nature of 
his possession, (;^) That a mortgagee in possession 
cannot by merely asserting possession as owner 
under an invalid sale convert his possession into ad¬ 
verse possession so as to prescribe for a title. {Broad- 
700}'and Zafar Ali, //.) ShuJa Uddin Khan z/. 
Sher Muhammad Khan. 73 I. C. 475 r 

A I. R. 1923 L, 366- 
- Mortgagor and Mortgagee. 

The mortgagees cannot rely on the 12 years’ rule of 
limitation in support of a plea of adverse possession 
unless he can prove a subsequent valid sale, of the 
equity of redemption. Sale of the whole property by 
only one co-mortgagor is not a valid'sale as regards his 
co-mortgagors. {Scott-Smith, /.) ’Amir 7>. NadaR 
Ali. 68 I. C. 733: A. I. R. 1923 lah. 74 (1). 

—Mortgagor and Mortgagee 

A mortgagee cannot set up adverse possession with¬ 
in the period of 60 years from the date when the 
mortgage money becomes due. {Chevis^ /.) ZORA v. 
ChaNDU. 68 I. C. 883: A. I. R. 1923 Lah. 71 (2). 

- Mortgagor and Mortgagee—Relationsh ip — 

Creation of. 

Where ejectment was decreed on paying compensa¬ 
tion to the defendants ; Held that the decree did not 
create the relationship of mortgagor and mortgagee, 
and the suit for redemption is not competent. {Scott- 
Smith, /.) Fazal V. Mihan Khan. 

16 P. I. B. 1922: 64 I. C. 352: A. I. K. 1922 Lah. 70. 

“ —Mortgagor and mortgagee — Mortgagee 
getting name entered in Revenue records does not get 
title, 

^ Where the right to possession and the actual posses¬ 
sion is with the mortgagee there can be no adverse 
possession of the equity of redemption. The mere 
fact that he succeeds in getting his name recorded in 
the Revenue Registers does not confer a title on him. 
{Scott-Smith and Abdul Raoof, y/.) SHAH NaWAZ v. 
Ahmad. 1 Lah. 649: 59 I. C. 478: 2 L.L. J. 673. I 


ADVERSE FOSSESSION-Mortgagor and Mortgagee. 

- Mortgagor and mortgagee—Mutation of 

names, 

A mortgagee is not entitled to have acquired owner¬ 
ship of the equity of redemption by adverse posses¬ 
sion on the ground that his name was mutated in the 
Revenue Register when it is not shown that he had 
any manner of possession actual or constructive. 34 I. 
C. 171 , foil. {ScottSmith and Abdul Raoof, J J.) 
Shah Nawaz v. Sheikh Ahmad. 1 Lah, 549: 

69 I. c. 478 ; 2 L. L. J. 573. 

" - Mortgagor and mortgagee—Mortgaged pro¬ 

perty pttrehased by usufructuary mortgagee—No deli¬ 
very necessary—Even if necessary possession becomes 
adverse. 

Where a usufructuary mortgagee purchases the 
property in lieu of the debt, actual delivery is not ne¬ 
cessary and even if it is necessary, the vendee’s posses¬ 
sion from the moment of sale is adverse to the vendor. 
{Romesam and Odgers, //.) Da WOOD SaHEB v. 

Moideen Batcha Saheb. 48 M. L. J 264: 

87 I. C. 331 : 21 L. W. 327 : 

A. I. R. 1925 Mad. 566. 

- Mortgagor and Mortgagee—Mortgage void — 

Mortgagee in possessiort under—Sale void in favour 
of—Possession held under for 12 years-Effect-—Rights 
of parties. 

The first defendant was adniitted into possession of 
immoveable property in 1893 under a mortgage exe¬ 
cuted by a person who was not the guardian of the 
plaintiffs, then minors, i. e., under a void mortgage. 
While the ist defendant was so in possession, the 
same person acting on behalf of the plaintiffs sold the 
property to the ist defendant in 1900 . This sale was 
like the mortgage void. 

Held, that the effect of the sale was to alter the 
nature of the possession which ist defendant had in 
the property, viz. from that of a mortgagee to that of 
an absolute owner, and that after 12 years frpm 1900 
1 st defendant acquired absolute ownership by adverse 
possession. {iVallaee, /.) AIYISa Bivi AmmaL v 
KalAN DARSA ROWTHER. 46 M. L. J. 501 : 

34 M. L. T. 247 : 80 I. C. 661 : 

A. I. R. 1924 Mad. 720. 

- —Mortgagor and mortgagee. 

Adverse possession against the mortgagor would not 
operate to the prejudice of the mortgagee, if the mort¬ 
gage is simple. A trespasser’s adverse possession 
which commences after the date of the hypothecation 
is not a bar to the mortgagee’s right to recover the 
land. 48 Cal. 425 foil. {Ayling and Kenkatasubba 
Rao. //.) TanJore Palace Estate by its 
Receiver Sundaram Iyer v. ThiyagaraJa 
PII.LAI. A. I. R. 1923 Mad. 160 (2): 60 M. L. J. 183. 

—Mortgagor and mortgagee—Decree of court 
declaring that relationship never existed—Possession 
subsequent to decree is adverse. 

A decision of Court which in effect says that the 
relationship of mortgagor and mortgagee has come to 
an end renders the subsequent possession of the mort¬ 
gagee adverse to the mortgagor. (Ayling. Offg. C. J, 
and Odgers, J.) OMAYURUPaGaM MuTT 7j. SlVA- 
SCORIA ThevaN. 42 M. L. J. 144: 16 L. W. 476: 

70 I. C. 33 : (1921) M. W N. 876 : 

A. I. B. 1922 Mad. 407 (2). 

—Mortgagor and mortgagee—Possession under 
void mortgage. 

"Where the mortgagee under a void usufructuary 
mortgage remained in possession for over 12 years but 
there w'as no evidence that the mortgagee ever claim¬ 
ed that he was prescribing for the whole interest. 
Held, that possession obtained through a transaction 
which is void is adverse, that a limited interest can be 
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acquiretl a<l\oi'f that the mortgagee 

(ii'l ni't pre-critie for any higher title th in that of u>a 
frii''tiiar>' oi-'i tLj .gei an 1 that ho could l)e rocleemecl 
.'d' >. .h It N )eai'-’ rent.' and profits prior to date 
of 'ui'" ‘lid r<-i'o\cr-.'d. ( JJ 

Son 1 V \ \ \ t :ol'.\f..\ I ) \SU INAPA TAM PULA 

K\.MI. 44 Mad 946 : 64 I. C 328 ; 

(. 1921 M. W. N, 385; 13 T. W. 6S3 : 41 M. L. J. 194. 
- fn rf "agec — Siibsi'iiueul agree- 

///i 

\\ i.oif I'lont to a niorlgago. the morlg.igee. 

utuh r an igir'-nn'Ht iiotvKOfn tlio p;titio', agrees to 
give ap '"ine land' and retain others as full o.vner. his 
title to tin 1 tnd' lipensinto full ownership by pres¬ 
cription and tile niorigigor cannot redeem them after 
I :• y- ii'. (.Iv/rn: a>u/ Octgers, JJ.) KaNI).\SAMI 
IMI I \i (dllNNAl'I'A. 40 M. I. J. 10-5 : 

44 Marl. 2)3; ^ 1921 i M. W. N. 1 ; 29 M. L. T. 167 : 

62 I. C. 603 : 13 L. W. 423. 

- M.-rtga'^'')' <r! f f't ’r/gag i—Agrei »ie>/t lo re- 

liiii/iiiAi e'juily a/' redemplio)! — Po. lanenl ijteffeelii e 

A' betsveen a mortgagor and mortgagee an oral 
agreement to relincjui'h tlie equity of redemption is not 
liinding. iinle's it is pr ipeily evidenced Ijy a document, 
l)nt it will 'tart ad\ erse po'sc'-sion against the mort¬ 
gagor. J. C.') IPAI) .VLI LtfAKKA. 

90I.C. 736. 

- —M.'r/g.iger ani mirt'^n'^ee — Mortgagee in 

posce.<<ion A'eeeipt of rents ami profits. 

So long as the mortgagee is in posses.sion his posses¬ 
sion i' to 'ome e.xteni that of a trustee ; unlike ortli- 
nary lessee.s he is b)und to preserve the right, title and 
intere.st of a mortgagor and lo prevent any invasion of 
tha' right by any stranger. The mortgagor having put 
the mortgagee in his stead in the possession of the 
property enjoy.s imiTiunily and believes that so far a.s 
his possession is concerned, his interest will be pro¬ 
tected by the mortgagee. Therefore, if the mort¬ 
gagee has either i)y his neglect or in collusion allowed 
any <.»ther person to come into possession of the pro¬ 
perty, there will be no invasion of the rightsof the 
morigagrn- and vs'hen the time for redemption arrives, 
he will be entitled to treat the stranger as a trespasser, 
and the stranger’s right by adverse possession will not 
commence against the mortgagor unless and until the 
mortgagor has exercised his rights of redemption and 
had redeemed the property. 'Phis is the case of a 
complete possession where no right of'possession is 
exercised by the mortgagor. There may, however, be 
case.s where the mortgagor and the mortgagee are 
both in possession of the property in accordance with 
the arrangements arrived at by them and set forth in 
the covenant in the bond. The possession of the 
mortgagee consists in the appropriation of the usufruct 
of the property and that usufruct may be enjoyed by 
both mortgagor and mortgagee for the usufruct and 
the income of the property might far exceed the inte¬ 
rest in lieu of which the mortgagee enjoys the posses¬ 
sion .of the property. In such a case the application 
of the principle will be varied; but the principle will 
apply to that portion of the usufruct which is sup¬ 
posed to be in the possession of the mortgagee. When 
kakatri or rents and profits are reserved by the mort¬ 
gagee and are payable to the mortgagor there is no 
reason why the principle of adverse po'session should 
not apply, though in order to take advantage of ad- 
vei^e possession it must satisfy all the conditions re- 
quirecl for adverse possession namely, it must be open 
and hostile and to the knowledge of the mortgagor. 

A mere non-payment of kakatri or forbearance to 
realise it for any length of time, would not create any 
adverse possession nor a mere payment of the same to 


ADVERSE POSSESSION-Mortgagor and Mortgagee^ 

a stranger by duress, force or compulsion, unless such 
payment is made with the knowledge of the moitga- 
gor that it was being paid against his interest. 

/'rasaii and Ross, JJ.) BI.NANaND SaWaSK v. 

THUROO MAHIO. 1923 P. H. C. C. 249 : 

4 Pat. L. T. 6)9: A. I. R. 1923 P. 592. 

- .Mortgagor and Mortgagee—Simple mort¬ 
gage—Possession adverse to Mortgagor — I'Vhefi ad¬ 
verse to Mortgagee. 

When after simple mortgage has been gi anted a 
third person begins to hold adversely to the mortga¬ 
gor, the period of adverse possession against the mort¬ 
gagor cannot operate against the mortgagee while he 
is not entitled to possession. Adverse possession 
operates against a mortgagee only when the mort¬ 
gagee is entitled lo po-^session and time runs against 
him from the date when he is entitled to enter upon 
the land. In the case of the grant of a mortgage by 
a person previously dispo^se.ssed. the adverse posses¬ 
sion which had commenced to operate against the, 
mortgagor would not by the grant of the mortgage be 
arrested but would operate equally against the mort¬ 
gagee. (^Adami, J.) KUNJ LaL v. KaNHAI MaHTO- 

68 I. C. 641 : A. I. R. 1923 P. 306, 

'Mortgagor and Mortgagee—Equity of re¬ 
demption can he acquired by adverse possession. 

Title can be acquired by adverse possession in the 
equity of redemption. {Dalai, J. C.) .VNPURNA 
KUAR V. JaGICSHAR MISRA. a. I. B. 1926 Oudh 6o8. 
- Mortgagor and Mortgagee—Against mort¬ 
gagors can be aiiverse, iohere there are rival mort¬ 
gagors. 

The possession of a mortgagee is not adverse to his 
mortgagor but where there are rival mortgagors the 
posse.ssion of their respective mortgagees is adverse 
against the other mortgagors. {Kendalf A. J. C.) 

Ram Chhor Baksh Ram Surat. 80 I. C. 582 : 

A. I. R. 1925 Oudh 182. 

- .Mortgagor and Mortgagee—Against mart’ 

gagor. , w 

Contract of sale alone in favour of usufructuary 
mortgagee does not change the character of the pos¬ 
session of the mortgagee into adverse possession. 
{Kendall and Pullan, J. Cs.) SiTLA SaHAI 
DHUM Singh. 11 O. L. J. 543 : 82 I. C. 406 : 

28 0. C. 100 : A. I. R- 1926 Oudh 114. 
—— Mortgagor and mortgagee — Possession ad¬ 
verse to mortgagor when adverse to mortgagee. 

Ordinarily there can be no prescription against a 
mortgagor unless he Is entitled to immediate posses¬ 
sion. Contra non valenlen agerenulla currit praes- 
Criptio. The fact that he could be entitled to bring 
a suit for declaration is of no consequence. It is not 
incumbent on a party to bring a suit for declaration* 
{Dalai and Simpson, A. J. Cs.) JAI GOBIND SlNGH 

?/. AbhairaJ Singh. 26 0. C. 308 : 

9 0. A. L. R. 661 : 10 0. L, J. 216 ; 77 I. Cr. 125 : 

A. I- E. 1924 Oudh 40. 

- Mortgagor and mortgagee. \ . 

Daring the continuance of a mortgage no act of 
mortgagee alone can make his po'^ession adverse, but 
where both parlies treat the mortgage as havipgcome 
to an end, any continuance in possession must be 
deemed to be adverse. {Daniels, A. J. C.) ■ BUaI 
Paktab Singh z/. Raghuraj Singh. 9 o. L. J. 173: 
4 U. P. L. R. (J. C.) 33 .• 67 I. C. 572 ; 26 0. C. 116 : 

A. ,I. R. 1922 Oudh 7. 

- -'—^Mortgagor and mortgagee. 

Where an occupation is permissive, its conversion 
into one of an adverse nature, cannot be presumed in 
the absence of evidence. The mere denial by a mort¬ 
gagee of the mortgagor’s title cannot constitute, ad- 
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adverse POSSESSION--Mortgagor and Mort 

gagee. 

verse possession. But where a change in the mode of 
occupation is made by both parties {c. o-.) a sale of 
the equity of redemption, the mortgagee’s possession 
would become adverse to that of the mortgagor. 
{Lindsay, J, C.) MaHENDRa CHANDRaPAL. 

63 I. C. 284 : 24 0. C. 155. 

- Mortgagor and mortgagee—Claim as against 

each other. , 

As between mortgagor and mortgagee, no question 
of advei'se possession arises, during the period with 
which either of them can enforce their rights and no 
acquiescence by the mortgagor not amounting to re¬ 
lease of the equity of redemption can be a^aror 
defence to a redemption suit if the party is otherwise 
entitled to redeem. (^Stuart and Kanhaiya Lai, A. J. 

Cs.) Tilak Singh v. Shambhu Singh. 

7 0. L. J. 624 : 23 0. C. 269 : 60 I. C. 404 : 

2 U. P. L. R. (J. C.) 163 

- Mortgagor and mortgagee — Forfeiture 

clause - -Possession takot tinder. 

Where under a forfeiture clause in a mortgage deed 
themortgageetak.es possession of the mortgaged pro¬ 
perty and continues for over 12 years, his possession 
is adverse to the mortgagor and extinguishes his rights. 
i^Lentaigne atid Carr, fj.') MG. SaN Chen z/. Ma 
DaUNGU. 3 Bur. L. J. 95 : 82 I. C. 829 (2) : 

A. I. R. 1924 R. 290. 

"-Municipal Council—Occasicnal acts of s~vecping. 

A Municipal Council cannot acquire title by adverse 
possession against the true owner by occasional acts 
of sweeping the land. (^Phillips, /.) MUNICIPAL 

Council, Cochin v. p. Bavu Devussi. 

22 L w. 671. 

Nature of. 

—Nature of — Onus. 

Possession to be adverse, must be adequate in con¬ 
tinuity, in publicity, and in extent and this will vary 
according to the nature of the land. The onus of 
establishing such adverse posse.ssion is on the adverse 
possessor, .^cts of possession by the person, in whom 
title stands, though insufficient to constitute adverse 
possession as against another, will be sufficient to 
destroy the adequate, exclusive and continuous char¬ 
acter of the possession of the person challenging the 
title which the owner claims. (^Lord Shnzv'). 
Kuthali MOOTHAVAR V. Kunharanktjtti. 

41 Jtt.Ii.J. 650: 44 M. 883: 14 L.W. 721: L.R. 3 P.C. 9: 
(1921) M. W. N’. 847 : 80 M. L. T. 42 : 48 I. A 395 : 

66 I. C. 451 : 26 0. iW. N, 666 : 24 Bom- L. R. 669 : 

A. I. &. 1922 P. C. 181 (P. C.). 

—iV "aiure of possession — Prespassers—Packing 
of adverse possession. : 

Where some of the members of a joint family sue 
tO’recover possession of property on the ground that 
the defendant had been put in possession collusively 
and against the plaintiffs’ wishes under a transfer, the 
possession of* .the defendant must be considered to 
have been adverse from the date of the transfer, Ohe 
trfespj&ser Succeedirtg another can tack his possession 
on to the former’s,,^ven ir)v.-Cases where there is no 
^lid transfer by the Iprmer to the latter. (^Dalal and 
Daniels, //.) BaIJNATHz/. KaM BILAS, . 

■ri, h 386 :,80 I. C. 12 : A I. R. 1924 A. 738. 

”■ 7 ““ Nature{ of^-^/f affected by. intervention of 
li^e estate. 

J , WA^re a person takes poasession of property ad¬ 
versely to ,the ow'ner, theifact. that beJ^ore he acquires 
^f^St^X'^^&rseipossession a limited owner comes into 
‘the legal estate will not affect the nature of the pos- 
sessiont The reversioner cannot get a fresh starting 

Q. D.—-VOL. 1—4 


ADVERSE POSSESSION—Ne ghbours. 

point for limitation thereby. {Abdul (,)ad/r, /.) 

Khilu Ram v. Bhiramvan Kai. 

A. I. R. 1924 Lah. 292. 

;- Nature of—.Symbolical Possession- 

AVhen the law lays down a definite procedure for 
tlic deliver}- of possession whicli is purely symbolical 
that procedure must be strictly followed and any 
omission therein must, therefore, be regarded as 
material. (20 F. R. 1017 ), Foil. {Mcti Sugar, J.') 
Nidhi Ram Paksa Ram. 6 I L. J. £07 : 

74 I. C. 1 : A. I. R. 1923 Lah. 693. 

- Nature of right acquired — L'nregistered 

deed — Recitals. 

Where there is an unregistered deed of gift, though 
it is inadmissible to prove a conveyance, the recitals in 
the deed can be relied upon to show the nature of the 
interest acquired by prescription by the donee. {Ven- 
katasubba Rao, J.) NaRAYANASWAMI DEVARAYAR 
V. ThaNGaVELU PadaVACHI. (1924') M.W N. 571 : 

82 I. C. 67 : A. I. R. 1924 Mad. 800. 

Nature of—Symbolical possession. 

Possession under sale in execution, though symbo¬ 
lical is adverse and tantamounts to dispos.session of 
judgment-debtor. (A'otwal, A./.C.) RaghukaJ v. 
Vallabha Das. A. I. R. 1923 Nag. 95. 

Nature of — Widow's possession — Mortgage 
by widow Jointly xvith her husbnnd's brothei—IVidow 
entered in the ziillage records as Six holder — Unhin¬ 
dered transfers of property by the widow—Adversity 
of possession to the extent of a ‘widow's estate—Indian 
Limitation Act {IX of 190 S), Arts. 141 , 144 , appli¬ 
cability of. 

W here a widow took possession of certain sir plots 
of land and a house, set up her own independent title, 
sold part of property jointly with her deceased hus¬ 
band’s brother declaring that her defence in a pre¬ 
vious foreclosure suit that .she had no interest in the 
property was false,was continuously shown inthe village 
records as Sir holder, realized rents and made unhin¬ 
dered transfers of property. Held, on a suit by the 
widow’s deceased husband’s brother,that the posesssion 
of the widow was adverse ever since she took pos.session. 
Held further, that under certain circumstances the 
possession of a widow may !)e adverse to the extent of 
a widow’s estate but it is not so, where the widow has 
no right to a widow’s estate when she talies possession 
and no allegation is made in the plaint that she was 
holding a widow’s estate in the transfer made by her. 
{Dalai, J. C.) LaL BAHADUR SiNGH v. MaTHURA 
Singh. 1 O. W. N. 740 : 87 I. C. 164 : 

A. I. R. 1925 Ovdh 669. 

--- Nature of the Possession-Relationship b<i' 

tween the parties — Intention. 

Mere relationship between the parties (in this 
instance, aunt and nephew) does not prevent the 
po.ssession of one from being adverse to the other 
unless it can be shown that the person in possession 
entered into it and continued in it urider some agree¬ 
ment or arrangement with the legal owner and thereby 
adtnitted tlie nahire of his possession to be permissive. 
{Wdzir Hasan, A./.C.) JaISI RaM z'. RaJ EaHADUR 
KURMI. 11 0. L. J. 87 : A. I. R. 1924 Oudh 326. 
- Nature of—Question of fact. 

The que.stion of Adverse possession is essentially a 
question of facts. {Das dnd Adami, //.)■ Khub 

Lal UpA'dhya V. Jagdish PrasaY) Singh. 

1 P. 23:'69T. C’.''185 : 3 P. L. T. 795 : 

■ 1 - A. I. R, 1922 Patna 398. 

Neighbours. 

'Neighbotirs—Mistake in boundarie5‘-Pffect, 

Where by a mutual -mistake, as to- boundaries a 

% « 
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ADVERSE POSSESSIOK—Naig^hbours. 

neighbour holds possession of the others’ properties for 
more than twelve years, his title is perfected by 
adverse possession. {Hcald, /.) Ma SHAN Ma v. 
So.MASUNOARAM ^^HETTY. 1 B. 492 : 75 I. C. 217 : 

2 Bur. L. J 39 : A. I. R. 1923 Rang 246. 

-A etghbours—Possession taken under mistake 

is adr/erse. 

Possession of plaintiff’s land taken by an adjoining 
landowner under mistaken knowledge on the part of 
both parties as to the true boundary is adverse to the 
plaintiff, {//eaid,/.) Ma Shan Ma v. L. S. M. 
SOMA-SUNDARAM ClHEl'I V . 1 Rang. 492 : 

83 I. C. 132 : A. I. R. 1925 Rang. Ill (1). 

Permissive. 

- Permissive — Gramatiatkam — {’ser by 

villagers of, docs not create any rights. 

Natham Poramboke in a village vests in the govern¬ 
ment and the latter can grant portions for building 
purposes. The fact that tlie villagers have been using 
portions as a threshing floor or for storing hay, paddy, 
manure, etc., does not create a light adverse to Govern¬ 
ment. The enjoyment is too fugitive and patently 
permissive to support a right by custom or prescription. 
(Aylif/g, and Odgers, y/.) TaLUK BOaRD, DINDI- 
CUL V. Vknkatarama Aiyar. 45 M. L. J. 333 : 

18 L. W. 366 : 75 I. C. 38 : 46 Mad. 868 : 
33 M. L. T. 40 : A. I. R. 1924 Mad. 197. 

■— crmtsfive—Preearions possession is ostly 
permissive possession. 

A person who has acquired a precarious possession 
is not deemed to have judicial posses^sion. He is liable 
to be condemned to deliver up such possession to his 
opponent as soon as the latter is ready and willing to 
restore what he holds to the other. The possessory 
relation, in such circumstances, Is Imperfect. It is 
vitiated by the duty to restore and must, therefore be 
deerried as equivalent to permissi\ e possesssion. Per¬ 
missive possession does not barely rest on an expressed 
agreement by means of which one party permits 
another to take possession of his property. It is a 
question of legal inference from the circumstances of 
a particular case, {ll^azir l/asan, A. J. C.) M.AQBUL 

Ahmad r. Karhat Ali. 4 u. P. L. R. (j. c.) 6 : 
66 I. C. 461 .• 8 0. L. J. 646 : A. I. R 1922 Oudh 162. 

Plea of. 

•- Plea of—Second appeal. 

Plea of adverse possession cannot be raised for the 
first time in escond appeal. {Chatter/ee and Cuming, 
//.) Anil Kumar Biswas v. Hash Mohan 
Saha. 28 C. W. N. 46 : A. I. R. 1924 Cal. 245. 

- Plea oi"—A question of law. 

Where the question is whether from the facts found, 
Inference can be drawn that the possession is adverse, 
it is a question of law and the Court can investigate 
it,though in general the question of adverse possession 
is a mixed question of law and fact. {Mookerjee, A. 
C, J. and P'letcher, /.) BaLARAM GuRIA v. SyaMA 
CHARAN MONDAL. 33 C. L. J. 344 : 60 I. C. 298 : 

24 C. W. N. 1067. 

Plea of — ]f can be raised suo motu. 

The plea of adverse possession being one of limita¬ 
tion can be raised suo motu by the Court. (^Kendall, 
A. /. c.') Ram Chhor Baksh v. Ram Surat. 

80 I. C. 682 ; A. I. R. 1925 Oudh 182. 
Presumption. 

- Presumption — Possession — Title — Evidence 

evenly balanced. 

Where there is strong evidence of posses.sion on the 
part of A opposed by evidence apparently strong also 
on the part of his opponent B, in estimating the weight 


ADVERSE FCSSESSION—Submerged land. 

due to the evidence on both sides, the presumption 
may well be regarded that possession went with title. 
{^Mookericc and Chotzner, yy.) PROMODE KuMAR 

ROY V. Kali Mohan Saha. 27 C. W. N. 305 : 

70 I. C. 556 : 36 C. I. J. 396 . A. I. R. 1923 Cal. 228. 

— ■ Question one of legal inference. 

The question whether possession is adverse or per¬ 
missive may often be one of legal inference. {^Kin- 
khtde. A. J. C.) YESHWANT v. DaULAT. 

89 I. C. 663. 

Religious Endowment. 

- Religious endenoment — Idol—Adverse Posses^ 

sion against shebaii—/Necessity for. 

Adverse possession affects the right and interest of 
the idol as well as the right and interest of 
the shebait. Where adverse posse.ssion is proved, time 
will also run against the idol even in a case where no 
shebait has been appointed where a shebait has 
been appointed the right to sue for posses¬ 
sion of the property with which the idol is endow’ed 
belongs to the shebait and not to the idol. Where a 
shebait has not been appointed, it is permissible to file 
a suit for possession in the name of the idol. The 
Court may appoint a person to act as agent for the 

idol pending the suit. {^Page, J.') Administra- 
tor-General ok Bengal ?. Balkishen Misser. 

51 C. 953 ; A. I. R. 1925 Cal. 140. 

- Religious Endowment — Tcmple property — 

Adverse possession by idol. 

Where on land comprised within the precincts of 
another temple the plaintiff had erected a temple, 
w herein he had installed and consecrated two idols and 
had had, tor a period of more than fourteen years, 
free access and opportunity for regular participation ii> 
the worship. 

I/eld.xhe idols to whom it was dedicated had acquir¬ 
ed an indefeasible title to the site by adverse possession 
if the plaintiff has obtained possession of the land by- 
force. {Mookerfee and Chotzner, J/.) ANANDACHAN- 
DRA CHAKRABARTI V. BrOJA LaL SINGHA. 

3G C. L. J. 366 : 60 C. 292 : A. I. R. 1923 Cal. 142. 

- Religious endowment. 

Property vested in an idol is distinct from property 
vested in a Mahant for a particular purpose and where 
the mahant alienate^ property not entrusted to him- 
Art. 134 of the Limitation Act, does not apply. 
i^Das and Bucknill, yy.) RaMRUPGIR v. I.AL- 
CHAND MaRWARI. 3 P. L.T , 362 :1 P. 476 : 

67 I. C. 401 : A I. R. 1922 P. 243- 

Service Tenure. 

' •^•'—Service tenure—Failure to perform services 
Effect. 

In the case of a service tenure, the fact that no 
services were performed for more than I 2 years cannot 
make the holding adverse. To make the holding 
adverse there must be a refusal to perform service ora 
claim to hold the lands free of service. {,Coutts and 

Poss,jj.') Nand Lal Sahu z'. Tikait Srinivas 
Hukum Singh Deo. 1 P. 292 : 69 I. c. 708 r 

A. I. R. 1922 P. 641- 

Submerged Land. 

- Submerged land—Revival of Possession of 

true owner. 

Land when submerged revives the possession of the 
true owner and discontinues that of the trespasser vho 
claims adverse possession. (Gokul Prasad and 
Sulaiman, JJf) Ram NaRAIN MISIR v. DEOKI 
MISIR. 20 A.l.J. 766 : L. R. 3 A. 662 ; 69 I. C. 918 r 
4 U. P. L. R. (A) 129 : A. I. B. 1923 A. 76. 
“ " 4$“ uhmerged land. 

Where land is submerged it becomes derelict and 
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during submersion no title can be conveyed against the 
true owner. {^Mookerice and Bucklaud^ JJS) JOGEN- 
DRA V. JAGADINDRA. 67 I. C. 170 : 34 C. L. J. 133. 

■- Submerged land—Periodical flooding — /filer- 

ruPtion of adverse possession. 

Lands after submersion become derelict, and so 
long as they remain submerged, no title can be made 
against the true owner ; this principle is applicable 
where the reflouding is periodical or seasonal: 29 Cal. 
513 , 44 Cal. 858 foil. Where land is re-submerged 
the possession as adverse holder and the possession of 
the true owner constructively revives. KMookerjee and 
Panton, //.) H H. MAHARAJAH OF COOCH Be* 

HAR V- RaJa Mahendra RanJan. 66 I, c. 923 : 

34 C. L. J. 465. 

- Submerged land. 

Land when submerged, becomes derelict and so 
long as it remains submerged no title can be made 
against the true owner. No distinction can be drawn 
>Yhere reformed land is again submerged by flood for 
a time and cases where the reflooding is seasonal. 
{Mnkeriee and Buckland, //.) SECRETARY OF 
State v. Wazed Ali. 65 I. c. 866 : 34 C. L. J. 141. 

- —^Submerged land—Interruption of possessiofi. 

Where land in the possession of a trespasser is sub¬ 
merged on account of floods the possession of the 
land during the period of .submersion vests in the true 
owner and operates as an interruption of the posses¬ 
sion of the trespasser. ' (l-Vazir I/azan, A. J.Cf) 

Bachcha Singh v. Sri Kamlapat Prasad. 

65 I. C. 769 : 8 0. L. J, 501. 
Tacking of. 

■— -Packing—Hindu xvidoiv. 

In a joint Hindu family the possession taken by 
Hindu widow professing to claim but a limited estate 
of a widow does not extinguish the rights of the rever- 
.sioners after the lapse of the statutory period. {^Lind¬ 
say attd Sulahnan, JJ.') Uma SHaNKER z/. AlSHA 
Khatun. 45 A. 729 : 74 I. C. 869 : 

A. I. E. 1924 All. 88 . 

- Tacking—Hindu family—Hindu reversi' 

otter. 

Possession adverse to nearest reversioner is not ad¬ 
verse to a remote reversioner. {^Scott-Smith, /.) 
HaSTI V. Hira. 4 Lah. L. J. 201 : 77 I. C. 222 : 

A. I. E. 1922 Lah. 37. 

- Tacking—Hindu widow—Reversioner if 

bound. 

Adverse possession against the widow is not adverse 
against the reversioners during the life time of the 
widow. i^Seott-Smith and Dundas, JJ.') NaND 

Singh v. Mt. dhan Kaur. 68 I. c. 299 : 

2 I. L. J, 573. 

-Tacking—Hindu widow—Possession adverse 
to widow not adverse to reversi oner. 

Possession adverse to a Hindu widow which com¬ 
mences during her life-time cannot be adverse to the 
reversioners. {^Daniels and Lyle, A. J, Cs.) MT. 

Parbati V. Saiyid Mahomed Hadi. 

9 0. L. J. 304 : 68 I. C. 534 : A. I. E. 1923 0. 31. 

Test of. 

■ Test of—Acts necessary to constitute—Tying 

cattle. 

The use of land for tying cattle and maintaining 
cattle troughs gives the right to occupy the land, if 
continued for a sufficiently long time. It is not merely 
a temporary user. i 6 B. 338 dist. (ATankaiya Lai, \ 

/.) Kamlapat Dubey V. Ram Raj. 

_ L E. 4 A. 378 : A. I. E. 1924 All. 103. 

“ —Test of—Joint collection of rent. 

If there is joint collection at the time then any fai¬ 


lure to deliver to the plaintiffs their share of the rent 
can hardly be held to amount to assertion of adverse 
title or to dispossession until it is shown that the 
plaintiffs’ title was definitely denied. {Coutts and J>as,. 

yy.) Kuldip Sing z/. Ram Sewak. 

! A. I. E. 1923 Patna 183. 

I Trust. 

- Trust—Ghat dedicated to public—Rights of 

owner when destroyed. 

I The owner of a ghat on the banks of the Ganges de¬ 
dicated the same to the public use for pious Hindus- 
bathing in the river. Certain ghatias with the leave 
I and license of the owner sat at the ghat and assisted 
the bathers and gradually began to erect platforms oa 
the steps on which they sat. In a suit by the plff. for a 
declaration of his right to the ghat and for injunction 
restraining them from using the ghat, held, that the 
dedication did not destroy the plff’s right as proprietor 
that the use of the ghat by the Ghatias did not consti¬ 
tute adverse possession against tlie plff. and that the: 

I plff. was entitled to the injunction. {Tudball and 
Rafique, JJ.) RaMA GHATIA Z'. HeMANTA KaN- 
WARI. 19 A. L. J. 483 : 63 I. C. 498 : 

! 3 U. P. L. R. (A) 102. 

i- Trust — Scope of —Wakf property — Invalid 

, mortgage - Right of mortgagee. 

I A person in possession of trust property under an in- 
I valid mortgage-deed cannot acquire a valid mortgagee’s 
! right by prescription as against the trust. 24 M. 831 , 

I S. C. 15 L. W. 78 (P. C ) {Phillips and Devadoss, 

I yy.) Jagga Row Bahadur Garu v. Gonhar 

I BlBI- 17 L. W. 621 r 

j (1923) M. W. N, 347 : A. I. E. 1923 Mad. 545. 

! Vacant s'te. 

I 

!- Vacant site—Starting point. 

j Where it was found that the title in one-third c f the 
' land was with the plaintiffs, that the plot had been for 
I many years lying unoccupied and that the Municipal 
\ Board had been using it for the deposit of refuse.. 

! Held that this use of the land by the Municipal Board 
did not amount to adverse possession or to the dis¬ 
possession of the plaintiffs. {Daniels, J.) HaJi MOQ- 

BUL Hussain v. Hafiz Ahmed Husain. 

A. I. E. 1923 All, 557 

• ~ - Vacant site—Presumption, 

Possession of open sites would naturally go with the- 
possession of the building which they adjoin. Where 
j plaintiff is the owner of the building as well as the- 
site and has been in possession of the bnilding, this is 
one of these cases in which the fact of the plaintiff’s 
title comes to his aid with greater force as far as the- 
evidence goes with regard to the possession of the open 
sites. {Macleod, C. J. and Coyaiee, J.) MaHAMED- 

Sahib Ibrahim Sahib v. Tilokchand. 

46 B. 920 : 24 Bom. L. E. 373 : 66 I. C. 764 : 

A. I. E. 1922 Bom. 243. 

- Vacant site—Temporary acts of user does not 

Confer title. 

In the case of a vacant site which is not of any use 
to the owner, mere storage of bricks and wood and 
tethering cattle would not be considered objectionable 
by the proprietors of the lands and such user would- 
not amount to an assertion of ownership, so as to con¬ 
fer title by adverse possession. 16 Bom. 338 , Ref. to. 
{Broadway, J.) ChaNDaN v. BaHaDUR. 

4 Lah. L.J. 168 ; 68 I.C. 263 : 4‘IJ.P.L.B. (L.) 106 : 

35 P. W. E. (1922): 62 P. L. E. (1922): 

A. I. E. 1922 Lah. 62. 

- Vacant site—Formal delivery—Effect against 

true envner. 
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ADVERSE POSSESSION—Vacant Site. 

In the c-»"' of vacant >itc po.'>e>>ion follows title 
• ind a tine --wnerV light*, are not ilefeated hy a person 
rdit.lining .1 {'‘rin.il (ieliver^- in execution of a decree 
ag lin-'t .1 peiS"!! Ii.iving no riglit to the >ai 7 ie. 
y. ) AHDfl.LAH r. f JI J< I »H.\ H I. 

70 I. C. 602 : 8 P. W. R. 1923. 

-v;/,'- P.'^ic-SSlOJ! title. 

In the c.i'-e of vacant sites of which no effective 
piiy-i.al po>s(;.^-.i,,n i*- feasible, the presumption is that 
p , ioi) will follow lillc. (!l\///,iee, y.) SKINI- 
V.\SA(H.\KI.\R r. RA(.MW'A ( HAHIAK. 

46 U. L J 560 : 19 L. \V. 621 : 79 I C. 1011 : 
34 M. L. T. 287 : (1924) M. W. N. 628 : 

A. I. R. 1924 Mad. 676 


Waste Land. 


- J I'll si e liiihis — I’resuntpiion of oxoners/nf. 

riiere is an un<loul)tecl presumption that forest 
ti<n. t.'' and edd w.i.-'tes in .South Canara belong to the 
(Iov< iiitncnt unlo'S that presumption is di.splaced l)y 
po>iti\n evidence that the right has in any particular 
tract or piece of land, been gianted by the sovereign 
power to any indiv idual or bodies of inrlividuabs or 
rights have been consciously allowc<l to grow up ad* 
ver'tiv' to the fjovernment. 3 I’ont. .}^2 and 2 S Mad. 

.Mniined. (Mr. .-Iweer A/i.) AmBU XaIR i-. SECY. 
(»i S I A 1J. 47 M.L. J. 35 : 51 I. A. 257 ; 47 Mad. 572 : 

26 Bom. 1. R. 639 ; 20 L. W. 49 : 35 M. L. T. 128 ; 
(1924j M. W N. 572 : 80 I. C. 835 ; 29 C. W. N. 365: 

A. I. R. 1924 P. C. 150 (P. C.) 

- '—ll'aste land. 

\\ here the plot in suit was waste land which was of 
no immediate use to its owner the mere fact that the 
tenants have been enclosing it and tying their cattle 
upon it would not constitute adverse possession so as 
to deprive tlie owner of his ownership. Such tem¬ 
porary user which might be unnoticed or permitted 
wouitl not amount to adverse po‘se.ssii^n. (Gokul 
Prasiuf y.) I.AKHU LaL SINGH. 71 I, C. 265 .* 

A. I. R. 1923 A. 399. 


IVdSie lands. 


For po^ses^ion of waste lands to become adverse, it 
must be adequate in continuity or publicity, and in 
extern of area. (.Mukeriec and Buckland^ //•)• 

Secretary ok State n. Wap^ed .am. 6 .> I. c. 866 ; 

34 C. L. J. 141. 

- — li'astc land — f nUrvii (tent and temporary 

user are insufficient. 

In the case of waste land, mere intermittent and 
temporary user such as tethering of cattle and storing 
of fodder are insufficient to establish a title by adverse 
po.ssession- i 6 B. 338 foil- (Abdul /faoof^ /.) MaNSA 
V. Khu.SHALI Ram. 4 lah. L. J. 467 : 69 I. C. 4 : 

68 P. L. R. 1922 ; A. I. R. 1923 L. 25. 

adverse title. 

See Adverse possession. 

(r) Landlord aWd Tenant. 

(2) Lease. 

(3) Mortgagor and mortgagee. 

( 4 ) T. P. ACT, S. Ill (G). 

advertisement. 

See CONTRACT ACT, S. 2 ,ETC. 

ADV0CACY_avc Legal Practitioner, 
advocate—i,egal Practitioner, 
advocate general. 

Atv (i) c. P. Code, S. 92. 

(2) r.ETTEks Patent. 

affidavit—C. P. C. O. 19. R. 3, 

- Statement made on information and belief — 

Source of inforniati'm to be given. 


AGENCY RULES. 4 - * 

Where in an affidavit the declarant makes a state¬ 
ment of his belief or information he must give details 
of the person from whom he got the information. 
(Miller^ C- J. and Macphcrson. y.) KeSHUB 
Prasad Singh v. Harihak Prasad Singh. 

90 I. C. 7Q3. 


affiliation. 

See Buddhist Burmese. Maho.medan 

I.AW. 


AFFRAY—.Yt-V PENAL CODE, Ss. 159 , 160 . 

AGli^—Of Ceremonial Competency —See HINDU Law. 

-Of Discret on— See HINDU I.AW-ADOPTION, 

-Of Majority—^Ve* MaJokity Act. 


AGENCY. 

See (0 ("ONTKACT .\CT 1872 , CH. X. 

(• 2 ) Principal and Agent. 

agency rules—(Ganjam and vizagapatam). 

- R. 14 and 2 — Agency Commissioner . 

The High Court can transfer case from the file of 
the Commissioner to its own file, but not to the file of 
a District Court. (Oldfield and V'Cnkatasubba Rao^ 

yy.) MaharaJu Guru Ganga Raju. 

45 M. L. J. 8 : 46 Mad. 726 : (1923) M. W. N 277 : 

32 M. L. T. 269: 72 I. C. 745 : 

17 L. W. 517 : A. I. R. 1923 M. 604. 

- Ri. 16 and 20 —Claim procedure—Remedy by 

suit. 

The remedy by way of claim petition does not exist 
in the Agency Courts and the institution of a suit is the 
only remedy available to a person whose properly has 
l)een attached in execution of a decree obtained 
against a third person. Held. that in the circumstances 
of the ca«ie, the claim petition presented to the Agent’.s 
Court could be treated as a suit and tlie order thereon’ 
as a decree subject to appeal or interference by the 
High Court under Rule 20 of the Vizagapatam 
Agency Rule®. Miscellaneous orders by Agent or 
Assistant Agent are lial^le to l)e revised by CTOvernor- 
in-Council. (Oldfield and Ifenkatasubha Rao JJO 

the Rani of Puni v. the Maharajah of 
JEYPORE. 42 M. L. J. 487 : 46 Mad. 36 : 

30 M. L. T. 339 : 66 I C. 115 : 16 L. W. 8 : 

(1922) M.W. N. 314 : A. I. R. 1922 Mad. 271. 

Rr. 24 and 25 —Assistant Commissioner — 
Order in execution is not a decree — Appeal-, if maintain¬ 
able—Remedy of aggriex'cd party. 

The order of an Assistant Commissioner in execution 
proceedings is not a decree and there is nc- provision 
in the Agency rules for appeals against orders passed 
in execution or miscellaneous proceedings. The reme¬ 
dy lies by way of petition under R. 24 against the 
order in execution of the Agency Commissioner 26 M. 
266 : 41 M. 325 : 16 L. W. 8 referred to Where a 
person aggrieved by an order of an .Assistant Commis¬ 
sioner in execution proceedings preferred an appeal 
against it to the Agency Commissioner who rejected 
it on tlie ground that there was no appeal and the 
person aggrieved preferred a revision petition to the 
High' Court : ’■ ’ 1 1 > 

Held that the order of the Commissioner was correct 
inasmuch as there was no appeal to the Commission¬ 
er from the order of the Assistant Commissioner and 
that even assuming the High Qourt might interfere in 
exceptional cases in the exercise of its powers of inter¬ 
ference under S. 107 of the Government of India Act 
there was no ground for such interference in the parti¬ 
cular case. (Spencer and Venxatasuhba A’ai>,//.) 
Venkatanagabushanam V. Karella Rama- 
SWAMI. 46 M. L. J. 78 : 17 L. W. 876 : 

73 I C. 131 : A. I. R. 1925 Mad. 500. 



CIVIL, CRIMINAL & RF.VENUE 


5 ^ 



agency rules. 


Agency R^’.Ies (GodavariV 

-- —Decree passed hy Court outside Ageucy tracts 

for sale of property -.vithiu sue/i area — Execution — 
Legality of decree— Ohfeeticu to. 

It is not competent to C'ivil Courts exercising juris¬ 
diction outside the Agency area to pass a decree for 
the sale of properties situate within the area. When 
such a decree is sought to be executed within the 
Agency area, the Agency ('ourt has a right to refuse 
execution on the ground that the decree is. on its face 
without jurisdiction and a nullity. 42 M. S13 Foil. 43 
M. 675 I>i^t. (h'risiinau and Veukatasubba K<ru>, JJ.) 

Kruthivfnti Pf.rrazu?^ Sri R.-\Jah Nallapa- 
RAZU MeekJa Sef.tharama Chandra. 

16 L.W. 669 : (1922) M.W.N. 728 : 

A.I.R. 1923 M. 114 U). 

--Rr- 3, 2 and (3) — Cancellation of pleader's 

sdnad—Judicial act—Suit for declaration. 

Where the Government Agent of Godavari Agency 
cancelled the sanad of a pleader in the Agency tract 
for misconduct, and the pleader fii-st preferred an ap¬ 
peal TO Government who declined to interfere, and 
subsequently filed a suit in the Agency Court for the 
cancellation of the Agent’s order. Held, the Agent 
acted as a Court and no suit lay against a Court for 
what it did as such Court. 9 Mad. S8S Dist {Spencer 
and Rainesani, //.) I'ENKATaRAMAYYA 7.'. SECRE¬ 
TARY OF STATIC. 42 M. L. J. 148 : 15 L. W. 236 : 

(1921) M. W. N. 830 : 65 I. C. 345 : 30 M. L. T. 76 : 

A. I. R. 1922 Mad 1 (1). 

■ 22 and 16 (4) — Agency Afunsif can?iot 

attach property 7 vithin Agency tract at the instance of 
British Indian Court. 


Rr. 22 and 16 , cl. ( 4 ) do not confer the power on an 
Agency District Munsif of attaching properties before 
judgment at the instance of a British Court situate 
outside the Agency tracts nor is such power conferred 
upon him by K. 2 . cl. ( 4 ). {Wallace and Madhavan 
Nair, //.) ZUBEDA BeGAM v. KOMMANA. 

48 M.L.J. 680 : 88 I.C. 430: A.'i.R. 1925 Mad. 1100. 

agent. 

CONTRACT ACT, SS. 1 S 2 to 238 anc 
Ch. X. 

Husband and Wife. 

Power of attorney. 

Principal and Agent. 


See (I ) 

( 2 ) 

(3) 
U) 


agraharam. 


See { 1 ) Grant. 

(2) Inam. 

( 3 ) Land Tenure. 

(4) Madras Estates Land act. 

AGRA PRE-EMPTION ACT (XI of 1922). 

---S. 14— Notice to person having pre-emptiz, 

right is 7iot obligatory—Refusal to purchase on being 
informed of sale bars pre-e?nption sui*. 

Section 14 does not make it obligatory on the ven¬ 
dor to give a notice to a person w'ho has a right of pre¬ 
emption. 


The vendor may, by word of mouth or in any other 
way, inform a person having a right of pre-emption of 
his intention to sell. If the person to whom that com¬ 
munication is made states there and then that he refu¬ 
ses to purchase the property, then he is disqualihed 
from maintaining a suit for pre^QmptionXLindsay and 
Kanhaiya Laf JJ.') Syed OON MD. v. MT. BinT 
ZOHKA. L. R .,6 A Civ. 300 : 87 I. C. 414 : 

A, I. R. 1925 All. 645. 


I •(1923) S. 12— Section lays down preference 

inter se. 

S. i 2 *lays'down an order of preference by Which any 
person in’ cla^ 1 is entitled to pre-empt as against any 


AGRA TENANCY ACT (II OF 1901). 

person in any of the other classes, namely, cla.sses 2 . 

3 . 4 and 5 . 

\Vheie the pre-emptor and the \ endor were co slut- 
rers iii one K'hata and the vendee wa> a co-snarer in 
another khata and was also a joint sharer in a third 
hhata which was joint relating to shamilat lands. 

IIeld \ that the pre-emptor belonged to class 2 and 
the vendee to some class belovv class 2 , therefore the 
pre-emptor had the better right. {Kanhaiya Lai and 
ZzWjtfy,//.)SARIu Prasad 2 /, Bhagwati Pras.\d. 
23 A. L. J. 373 : 88 I. C. 297 : L. R. 6 All. 337 (Civ ): 

A. I. R. 1925 All. 542. 

AGRA TENANCY ACT (II OF 1901 ) 

- Suit for rent. 

It is not open to a landholder to sue a ienant in the 
same «uil in respect of different holdings. {.Mukerji, 

J.) Hira LaL 7/. Hoti LaL. 22 A. L. J. 459 : 

79 I. C. 560 : A. I. R. 1924 All. 720-. 


- Usufructuary mortgage of occupancy. 

A person who has contracted a usufructuary moit- 
gage over an occupancy holding, in contravention of 
the provisions of the lavs, will not receive the assist¬ 
ance of the Courts in a suit for recovery of possession 
based upon title such title ex hypothesi invalid. 

The plaintiff however can undoul)tedly sue to be put 
back in possession under S. 9 of the SpecificRelief Act 
without pleading his title at all. {Piggott and Walshs 
J J.) ShEO ZOOR KOERI V. MUST. KaUSILI.a. 

20 A. L. J. 972 : A. I. R. 1923 All. 81 (1). 


- Relinquishment of exproprietary tenancy to 

be valid requires delivery of possession. 

Mere execution of a deed of relinquishment by an 
exproprietary tenant cannot amount to constructive 
fraud on behalf of the landlord. In order that the 
registered deed of relinquishment should operate as a 
valid surrender it is necessary that actual possession 
should be made over by the exproprietary tenant to 
the landlord. [7 All. 847 (F.B.) ; 20 All. 219 (F.B.) ; 
27 I. C. 586 ; 31 I. C. 794 .] Where according to the 
plaintiff’s case itself as put forward in the plaint, the 
defendants were actually in posses.sion but as sub¬ 
tenants and where the fact that they were in actual 
posses-sion when the deed of relinquishment was exe¬ 
cuted, was nowhere denied, held there is no necessity 
for delivery of possession because the land-holders 
•were already in actual physical possession. 

Where the Revenue Court passed a decree for eject¬ 
ment in favour of the plaintiff after failure of defen¬ 
dants to file a suit for declaration of right as proprie¬ 
tors, and the plaintiff was put in possession. Held : 
the decision of the question of sub-tenancy against the 
defendants by the Revenue Court bars the defendants 
from contending that they have been in possession as 
land-lords. The mere fact of the removal of the 
plaintiff’s name from the revenue papers as an expro¬ 
prietary tenant does not affect the question. The 
delivery of possession whether actual or formal to the 
plaintiff amounted to the plaintiff’s getting possession 
as e.xproprietary tenant (the title which l)e had claim¬ 
ed) and a suit for actual possession within six months 
from that date, is not barred. {Gokul Prasad, J.f 

Bhagwant V, Mare. 72 i c. 1027 : 

A. I. B. 1923 All. II 3 I 


Occupancy holding—Mortgage— Permanent 
lease by the landlord—Whether Transferees of the 
lessee enti led to redeem the mortgage. 

The holders of a certain occupancy holding raort- 
gaged their rights with possession before the passing 
of the present Tenancy Act. After they had done so 

they took a permanent lease of the holding from tho 

Zamindar and transferred their rights under the lease 
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AGRA TENANCY ACT (II OF 1901) 

to «'i certain person who proceeded to redeem the 
mortgage. //«•/</ : that he had a right to redeem the 
mortgage. ^M^arss C. J. and Stuarty J MAHABIR 
Chaubf r. Dip Narain. 76 I. C. 862 ; 

20 A. L. J. 976 : A. I. R. 1923 All. 140 (2). 

- Occupancy holding —Suit by a tenant to eject 

a mortgagee in possession—Mortgage invalid — Mort¬ 
gagee cannot set up ads.erse Possession. 

The possession of the mortgagee being permissive, 
even tliougb the mortgage was invalid, the occupancy 
tenant can sue to eject the mortgagee on paying the 
mortgage money, iri A. T. J. 747 Foil. \Kanhaiya 
Lai, /.) DUKGA CHOWDHUKI v. JaGROOP. 

79 I. C. 232 : A. I. R. 1923 All. 191. 

- Lease—Registered and unregistered leases. \ 

After the date the zamindar executes a registered j 
permanent lease in favour of the defendant, under 
which he is entitled to get possession of the holding j 
the fact that he waits a year or more before taking | 
possession seems really to make no difference. The j 
mere acceptance of the rent by the lambardar from ' 
the plaintiff before the defendant took possession i 
under the lease in no way operates as revocation of 
the registered lease. \Ryvesy y.) SiTA RAM v. 
CHAIT Ram. L. E. 4 A. Rev. 291 ; 71 I. C. 447 : | 

A. I. R. 1923 All. 267. | 

- Occupancy holding — Mortgage — Surrender. 

\Vhere an occupancy tenant relinquishes his holding 
in favour of the zamindar, the zemindar becomes the 
transferee of any mortgagor’s right which might have 
been created on it. The zamindar therefore is entitled 1 
to redeem. (.SV/rar/ and RyveSy //.) KUMAR SaN- ; 
THWAR V. Hl.SHUN MOHUN. 21 A. L. J. 120 : , 

73 I. C. 651 ; A. I. R. 1923.A11. 263 (1). 1 
■. I ,^'/'rees planted ruith landlord's consent not ; 
transferable, \ 

Where it is found that trees were planted presum- | 
ably with the consent of the Zemindar on the occu- j 
pancy holding by the tenant, the tenant acquires no j 
transferable right. 13 A, L. J. 833 Foil. 34 All. 545 . 
Dist. {Sulaiman, J.) ABDUL RaUF Z'. MUHAMMAD | 
Shah. 75 I. C, 665 : A. I. R. 1923 All. 340. ■ 

- Perpetual rent-free tenant of a grove — Land¬ 
lord not entitled to eject. 

Where the special provisions of the Tenancy Act 
permitting landlords to resume rent-free grants have no 
application, the tenant cannot be ejected so long as 
the land has not lost the characteristic of a grove. 
iStuart, /.) Ahmad Husain v. SiraJuddin. 

75 I. C. 616 : A. I. R. 1923 All. 372. 

- Tenant groz'e-holder dying without heirs but 

Indebted—Landlord not responsible for the debts of the [ 
last holder. 

The right of a tenant to reside in a house in the in¬ 
habited site of an agricultural village of this province 
and the right of a tenant grove-holder in certain vil¬ 
lages are both limited estates. When the last holder 
of such a house dies without heirs, the house reverts 
to the landlord and in the case of certain villages 
when the tenant grove-holder dies without heirs, the 
treesandl and revert to the landlord. The landlord, 
however, does not succeed as heir and hence the land¬ 
lord cannot be held responsible for the debt of the 
last holder. (Stnart, /.) RaMMAN Bibi 7j. MaTHRA 
Prasad. 75 I. C. 621 : A. I. R. 1923 All. 374. 

--— Ex-proPrieiary tenant — Succession. 

A daughter’s son or a collateral succeeds to the ex¬ 
proprietary tenancy only if he shared in cultivation. 
iCohul Prasad, /.) SaJJAD HUSSEIN v. WaLI 

Muhammad. L. r. 5 A. (Rev.) 21: 

73 I. C. 1030 (2) ; A. I. R. 1923 All. 461. 

- Scope of. I 


AGRA TENANCY ACT (II OF 1901). 

Provisions of the Provincial Insolvency .Act do not 
affect the rights of a land-holder under the Agra Ten¬ 
ancy Act. \Piggott and Walshy J/•') PARBATI v. 
ShyaM RIKH. 20 A. I. J. 147 : 44 A. 296 : 

66 I. C 214 : L. R. 8 A. 73 • A. I. R. 1922 A. 74 : 

(Note ; See also 62 I. C. 897 : 43 All. 510 F. B.) 

-—Act not retrospective — Succession—Death of 
tenant before new Act — L/iw applicable is Hindu Laio 
as modified by Rent Act. 

The Agra Tenancy Act has no retrospective opera¬ 
tion so as to affect a succession to the holding of a 
tenant who died before the Act. The succession is 
governed not by the pure Hindu law but by the Hindu 
Law as modified by the Rent Act. 38 A. 197 ; 16 A. 

L. J. 459 ; 27 A. 658 Ref. {Ryves and Gokul Prasad. 
//.) Bechu Singh v. Baldeo Singh. 44 A. 327 : 

L. R. 3 A. 93 : 20 A. L. J. 166 ; 65 I. C. 607 : 

4 V. F. L. R. (A.) 12 : A. I. R. 1922 All. 84. 
- Transfer of occupancy holding — Eviction. 

Under the Tenancy Act an occupancy'tenant cannot 
transfer his occupancy holding. Under the law there¬ 
fore the plaintiff lessee to wliom a permanent lease is 
granted has a possessory right good against all the 
world except the true owner, that is, the body of 
zamindars, and no one who is not a member of such 
body can forcibly oust him from possession without 
being liable for damages. {.Gokul Prosody J.') 
Rameshwar Dube v. Sheo Harakh Dube. 

66 I. C. 629 : A. I. R. 1922 A. 277. 

- Construction—Agreement between the Zamin 

dar and tenant regarding payment of rent—Whether 
amounts to a lease -^Effect of non-registration. 

Where in an ejectment, the parties compromised by 
the execution of an unregistered document which laid 
down that the tenant should pay at a specified rate 
and that the Zamindar should not eject him so long as 
the stipulated rate was paid for 20 years, Held, under 
S. 97 of the A. T. Act the compromise agreement did 
not operate as a lease for 20 years because it was not 
registered ; and the tenant could be regarded only as 
an Ordinary tenant. {Burtty J. hf.') NUR AhmED 
V. RaGUBAR DyaL. L. R. 5 a 302 (Rev.). 

■ —— Occupancy rights—Lessee under mortgagee — 
Period of occupation under lease. 

Where a lessee was holding under a mortgagee and 
after the period of the mortgage continued to remain 
in possession he can count only the latter period for 
the acquisition of occupancy rights. {FremantlCy 5*. 

M. and Burity J. .1/.) BOHRA JaGRAM v. MT. 

Kokila. I. R. 4 a. 366 (Rev.). 

- Scope of—Not exhaustive—Contract for pay 

ment of nazrana—Neglect or failure—Rights of land¬ 
lord. 

The Agra Tenancy -\ct is not exhaustive as to the 
terms and conditions on which a contract of tenancy 
can be made. An agreement between a landlord and 
tenant that the latter should pay a certain sum as 
nazrana and should then be immune from ejectment 
until the nazrana and the expenses of clearing the 
land were both repaid is perfectly legal and enforce¬ 
able. If the tenant neglects to pay the amount of the 
nazrana the landlord is at liberty to rescind the con¬ 
tract and eject the tenant on his refunding that part of 
the nazrana which had been already received. {Fre- 
mantlCy J. M.') MAHOMED RaFIQ v. GaNGA DIN. 

I. R. 8 A. 106 (Rev.). 

' Oecupatuy righis — Merger — Proof. 

In considering the acquisition of occupancy right to 
establish a plea of merger it is necessary to show that 
the tenant had become complete proprietor of the 
holding, {Burn, /. M.) AJaI SlNGH v. RAM SaRUP. 

, L. B. 3 A. 194 (Rev.). 
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AGBA tenancy act (II OF 1901). 

- Mortgagee in possession—Agricuiturai tease 

—When binding on mortgagor^ 

Where a mortgagee in possession of agricultural 
lands grants a lease of the same and there is no 
evidence that the rate of rent fixed was unreasonable 
or that the grant of the lease was collusive. Held 
that the leasing of the land was within the ordinary 
powers of the mortgagee as landholder, and the mort¬ 
gagor was not entitled to have the lease cancelled 
except on proof that it was granted fraudulently, 
collusively, or unreasonably, the onus of establishing 
these grounds for cancellation being on him. l^Hop- 
kinss S, M. and Porter, J. M.) Mt. RaM DuLaRI 
3J. BaLak Ram. L. r. 3 a. 313 (Rev.). 

A-greement relating to land — -Hon’adntissible 
without registration. 

Agreements relating to land when reduced to writ¬ 
ing and filed in any Court are inadmissible in 
evidence, unless they are stamped and registered ac¬ 
cording to the law in force at the date of their exe¬ 
cution. except in so far as they relate to the subject- 
matter of the suit and have been embodied in any 
order or decree of the Court. (^Hopkins, J. M. and 
Porter, S. M.) MUKTA PraSaD z;. MOJI LaL. 

I. B. 3 A. 315 (Bev.). 

-‘S’/r —Sale by widow—Suit to set aside by 

daughter compromised on vendee conveying to her half 
the property—Title to sir is extinguished. 

A Hindu widow sold the property after her hus¬ 
bands death and relinquished her sir rights in vendee’s 
favour. Her daughter brought a suit to set aside the 
sale but that was compromised on an agreement that 
the suit should be withdrawn and vendee should 
convey to the daughter half of the property. Held, 
the effect of the compromise was the daughter 
abandoned her claim on title and accepted half the 
property as a transfer from the widow’s alienee and 
that being so her claim to succeed as sir holder was 
lost. {^Hopktns, S. M. and Burn, J. Af.) Chetan 
Das z/. Har Kuar. L. r. 2 A. 173. 

- Sir—Joint sir—Transfer of sir and re¬ 
linquishment of ex-proprietary right by each holder 
separately—Order under S. 36 , U. P. Land Revenue 
Act—Date of extinction of sir rights. 

Where sir was held jointly by two persons and each 
of them separately transferred his sir and relinquished 
bis ex-proprietary right in favour of the transferee 
at the same time but order under S. 36 , U. P. 
Land Revenue Act was not passed till after a year of 
the transfer. Held, Sir rights in the whole of sir were 
extinguished not from the dkte of the order under 
S. 36 but from the date of the transfer. Had one of 
the holders retained his sir rights the whole of the sir 
would have retained its character until the demarca¬ 
tion of the other’s share. (^Hopkins, S. M. and 
Fremantle, J. M.) MuSE v. SURAJ BaLI. 

L. R 2 All. 245. 

■--- Boards Circular No.Z-\i, R. 12 Proceedings 

under the Act—Concurrent judgment of tzoo members 
of the Board is essential—Rule not ultra vires. 

Rule 12 is not ultra vires. Before a decree or 
order of any subordinate court can be reversed in 
respect of proceedings under the Tenancy Act. a con¬ 
current judgment of two members of the Board is 
■necessary. yFerard, S. M. and Harrison, J. M.') 

Mubeshri Begum v. Tirkha. 

3 u. P. L. B. (B. B.) 58. 

Distribution of Rent. 

Where it was found that out of a total of 13 Bis¬ 
was and 13 Biswaiisis the tenant had occupancy rights' 
in 8 Bighas and 4 Biswas and the commissioner in 
order to distribute the rent of the portions ascertained 
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the rent of the portion held by tenant at settlement 
rates. 

that the procedure was not in accordance 
with law. Present rent should have been taken in 
consideration and split into two portions. {^Hopkins, 
S. A/, and Porter, J. M JaG PraSAD v. BUCHE. 

3 V. P. t. B. (B. B.) 63 (1). 

- -Appeal to District Judge — Memo, returned 

to be presented to the Revenue Court—Order if not 
appealable. 

An order of a District Judge returning a memoran¬ 
dum of appeal for the purpose of its being presented 
to the Appellate Court on the Revenue side, is not 
appealable to the High Court. (^Walsh and Wallace, 
JJ.) BaNKEY LaL Z/. MeGHRaJ. 63 I. C. 961 : 

„ ^ 19 A. L. J. 868. 

S. 1 (2)— Applicability of—Cantonment land. 
The Agra Tenancy Act has no application to 
cantonment lands. They are under the direct 
administration of the Government of India. {^Stuart, 

/.) Secretary ok State v. Mulla. 

L. R. 3 A. 169 ; 66 I. C. 582 : A I. R. 1922 A. 57. 

--S. 2— Si> — Mortgage before Tenancy Act 

Continues even after the Act. 

A mortgage of Sir with possession before the 
Tenancy Act remains in force after the Act under 
S. 2 . {Hopkins, S. M. and Porter, J. M.) RaM 

Sundar Rai V. Jang Bahadur Rai. 

L. R. 2 A. 13 (Bev.) : 3 U. P. £. B. (B. R.) 70. 
-S. 3— Applicability of — Mortgages and 

leases. 

S. 3 of the Agra Tenancy Act w’as meant to protect 
tenants against their landholders and it does not 
affect mortgages or Zuripeshgi leases executed betw'een 
April 1901 and January 1902 . {Burn, S. M.) BhaWaNI 
t'. ZaHRIa. L. B 4 a. 34 (Rev.). 

^—Rent may include payment on produce 
of tanks—But where parties are not landlord and 
tenant, payment by one to other is not rent. 

Rent may include what is paid on account of the 
produce of tanks, but rent is a payment by a tenant 
to his landlord. M-here the plaintiffs are not the 
landlords of the defendants but the parties are pro¬ 
prietors in distinct mahals. the payment claimed is 
not rent. {Sulaiman and Daniels, J J.') SaNWaLIA 
V. NaTHI LaL. SS I, c. 504 : 

23 A. L. J. 560 ; A. I. R. 1925 All. 661. 

^—Land turned into grove—Ceases to be 
held for agricultural purposes. 

As soon as the zemindar allows the grantee to 
convert the land into a grove it w'ould cease to be land 
held for agricultural purposes within the meaning of 
the definition. (^Ryves and DanielsJ KeSHEO 
DaSS V. Hanuman Pandey. 45 All 640 • 

21 A. L. J. 676 : 74 I. C. 924 : L. R. 4 A. 208 (Rev.) 

_ . ^ A. I. R. 1924 All. 53. 

“ S- 4 Land let for planting grove is not 

holding and^ rights are transferable. , 

A plot neither let nor held for agricultural purposes, 
but let for the planting of a grove is' incapable of 
cultivation, where a grove exists on it, and the rights 
of such a tenant are transferable. The plot is neither 
land within the meaning of the Act nor a holding. 

616 , Poll.') But when the holdings 
themselves are not transferable they cannot become 
transferable after the planting of trees. (5 A. L.J R 
99 and 14 ^ A. L. J. R. 833 , Dist.) {Sulaiman, J.) 
Gul4B V. Bhagwan Das. 21 A. L. j. 907 : 

L. R. 6 A. (Rev.) 13 : 79 I. C. 577 i 
.. A. I. R. 1924 All. 229 (1). 

--Ss. 4 and 51 —Payment of rent—Contract as 

to—Effect of statute. 
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A \v.\-s Iv. a /c-'i'iiulnr •'tip.ilatcvl tha t tli e rent clue 
(I1C1 L'li.-I'.T'•lii' ild i ’■ iriir.'periivf ol whether 

ihei'e \\-i~ -iiiv ilf’i' Ci't <>i' or any calflinit^ L)^ 

whh.ii fh.-ia- \va-> I. > procUuc in the village. The 
le-^-ee clainiia.l an almteinent in the rmt on the ground 
of a ^iovcrnineiit N'otihcation la mitting land revenue 
for a p 'itior. of the y( .ua //r/./, that the lessee wa'^ a 
teiianf \\ 11liin tin' ineaning ot 5S, .j oi f ne 1 enancy Act 
ami tli.it tlie contra.ct between tlie parties was 
entirelv overridden l>v S. 51 of the .\gra 1 enancv Act. 
{.\rukcrii ,i>id /),.A7/, //.) FaH'H FH.\M) 

MfkAkI 22 A. L. J. 7iS : 80 I. C. 8 : 

L. R. *3 A. 241 (Rev.) : 46 All. 840 : 

A. I. R. 1924 All. 906. 
-Ss. 4. 58 and G3—Su// for *>osscssion of 


^rumu' /o>id—Jurisdiction — /v\ : cnuc Court. 

Miit for posvc-'.sion of land used for gra/ang cattle 
and for .11 roar'' of icnt i^ in fact one for ejectment and 
i" cogni/a !)!«■ by K«.-venue ('onrt. (/*ix'A<dt and !f’a/s/i. 

fj. ) i-A k.\M'H.\NSAf.\N Ti:w.\ri I.usrathm.an 
d i u AKl. 43 All. 443 ; L. R. 2 A. (Rev. J 161 • 

60 I. C. 770 ; 19 A. L. J. 292. 
-S. 4—‘ J\n.i::t' may n >t be tenant of a ho/dinft. 

It seems (|uite clear from the wording of the defini¬ 
tions of the words “I,arid” and “tenant" tiiat a man 
may l-ie a ‘tenant’ suliject to the provisions of tlie .\ct 
without being the tenant of a ‘holding’. {Pi^j^ott 
and H'a/'/i, J J,) Para.M H A.XSMAN TK\V..\RI v. 
Dasr.a tu.m.vn Tkwaki. L. R. 2 a. Rev. 161 : 

19 A. L. J. 292 : 60 I. C. 770 : 43 All. 445. 

-S. 4— 7'cnant. mcaniir.t <^f — 7'cmints cannot 

sf/if up tenancy udthout landl 'rd's Consent. 

if a proprietor collects rent from a person, by whom 
it is not payable it does not make the latter his tenant. 
W'liere <i liudy of co-sli.irers have made a contract 
of tenancy for certain land they cannot, by a mere 
div ision among themselves, split up the tenant’s single 
lu»lding into a number of smaller holdings without his 
consent. {I/opkins, S. A/, and Fremantle. J. J/.) 
(IaJRAJ LUNIA Mb. SlDDIu, 

3 V. P. L. R. (B. R ) 91. 
--S. 4. cl. 2~Land taken on payment of pre¬ 
mium — Plauiinip of trees --Pixt/its of parties. 

d’he defendants obtained e;erlain land from the 
landholder on payment of a lumpsum on premium 
without any agreement for the, e.xpress purpose of 
planting trees. //<*/</, that the land on which the 
grove .stood w as not ‘“land" v. ithin the meaning of 
S. 4 . c!. ( 2 ) of the Agra Tenancy Act that the pre¬ 
mium wa.s not rent in any sense of the term and that 
tile defendants were not tenants of the landholder. 
{.Sulaiman and Mnker/i, //.') l.Vb BaUNATH 

Singh v . Chan’Draral Singh. 

L. R. 5 A. 265 (Rev.) : A. I R. 1924 All. 795. 

--Ss. 4(2) and 11— Agricultural purposes — 

Letting for —Acquisition of occupancy rights. 

In view of the definition of land in S. 4 ( 2 ) of the 
T enancy Act, rights may be accjuired under S. 11 if 
the land were originally let for agricultural pur¬ 
poses, even though in some years subsequently tlie 
land has lain fallow or had been used for grazing. If 
a tenant misuses or neglects his land, landholder has a 
remedy in S. 57 (/;) of the Act. {.Fremantle^ S. M. 
and Burn. J. A/.) HUKUM SiNGH HISHN.ATH 
Prasad. L. R. 5 A. 85 (Rev) : 10 0. & A. L. R. 417. 

-Ss. 4 (2) and 12 (d)— Land — Agrtcultural 

land built upon without permission does not cease to be 
land. 

If a sub-tenant of sir or a non-occupancy tenant 
puts up a house on land from which he is liable to be 
ejected at any time by the landlord, he has only him¬ 
self to thank for not fortifying himself with a long 


lease or waiting till he has got occupancy rights 
w hich he can do by Inpselof time if the bnd is not sir. 
Simply because the house has been built upon an ag¬ 
ricultural land it does not cease to be ‘‘ land ’’ within 
S. 4 ( 2 ) of the Agra Tenancy Act. (Zt^zW/, S. A/, 
and Ft'rard. J. J/.) MT. AMIRIT KIBI v. MaHADE^). 

L. R. 3 A. 270 (Rev.) 

-S. 4 (3)— /nterPretatioH — Land—Meaning 

of. 

Where it is proved that the area in dispute a small 
plot. 14 of an acre was covered partly by buildings 
and partly by a bamboo clump. Held, that the plot 
did itot come within any of the classes mentioned in 
S. .J. cl. .■? of tlie Tenancy Act. (^Pearso7i. J. M.') 
BINDVACHAL PL>. (lOBIND KAI v. RUP KARMI. 

I. R. 3 A. 405 (Rev.) 
-S. 4 ( 5 )— Landholdcf — Meaning. 

Witli reference to a sub-tenant tlie landliolder is the 
occupancy tenatit from whom he holds. {Daniels. J.y 
(iHISU A r. I)i:0 NaraIN. L. R. 4 a. 450 (Rev.): 

73 I. C. 947 : A. I. R. 1923 All. 668. 

-Ss. 4 (5) and 11— Acquisition of occupancy 

right "Peeied of joint tcnaiicy if counted. 

The period during which a tenant held a holding 
jointly with other persons not members of a joint 
family with him cannot be added in computing the 
period necessary to give occupancy rights. {Hopkins. 
S. A/, and Fremantle. J. - 1 /.) TH.-VKUR SaRDAR 
Singh v. Kaghunandan. 4 TJ. P. L. R. (B. R.) 89- 

-—S. 4 (5) and 11— Oecupancy rights — Period 

I of joint eulti' ation cannot be counted. 

Where a holding is cultivated by a person jointly 
with another for a certain period and thereafter singly, 
the former period cannot be counted for the acquisi¬ 
tion of occupancy rights. {Fremantle, S. -I/.) GaURI 

'Daval z’. GOI’aL. L. R. 4 A. 347 (Rev). 

—-S. 6— Construction. 

Owing to the too rigid clas.sification of tenants in 
S.'O all lessees including 7'hckadars have*to be included 
in the class of non-occupancy tenants. No adequate 
provision has been made for lessees holding under a 
sub-contract and in such cases the intention of the 
parties is liable to be frustrated. {Daniels. J.y 

INDER Deo Kai V. Ram Charitter Rai. 

74 I. C. 971: L. R. 6 A. 28 (Rev.): 

A I. R. 1923 All. 660. 

-S. 8— Fixed rate tenancy—Cannot be created 

by contract. 

A fi.xecl rale tenancy cannot be created by contract, 
because a fixed rate tenant is defined in S. 8 of the 
Act and no person can be classed as a fixed rate ten¬ 
ant who does not come within the definition. 28 All. 
747 Bef. {Daniels. J.) iNDER DeO RaI v. RaM 
CHARlTrER Rai. 74 I. C. 971.- 

L. R. 5 A. 28 (Rev.) : A. I. R. 1923 All. 660. 

-Ss. 9 and 20— Scope of — Section applies only 

to disputes Isetwecft Landlord and tenant—Presumption 
under section is conclusive. 

S 9 of the Agra Tenancy Act is very limited in scope 
and applies only where the dispute is between a land¬ 
lord and his tenant and relates to the nature of the 
tenancy. A dispute may arise in proceedings to 
which the landlord is not at all a party: Under S. 20 
(I ) of the Tenancy Act the interest of a permanent 
tenure-holder or of a fixed-rat^ tenant is heritable ac¬ 
cording to his personal law. Whereas other tenancies 
devolve according to the rule laid down in Section 22 . 
A dispute may very well arise between the rival heirs 
of a deceased tenant and the question of the true 
‘nature of the tenancy and may have to be decided in 
a litigation to which the landlord is not a party. It is 
not open to either set of these heirs to go behind the 
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entry at the last revision of records and adduce evi¬ 
dence to the contrary. The presumption under S. o is 
conclusive. There are many ways in which fixed rate 
tenancies may come to an end, c. by surrender 
ejectment, express agreement with the landlord, or as 
in this case, by merger. I cannot therefore see how 
one can shut out evidence directed to show that a 
new position has arisen since the settlements (//W- 
say and Suiaiman, //,) Sheo NaNDan v BaL- 
GOBIND MISRa. 45 A. 744: 21 A. L.'j. 697: 

74 I. C. 647 : L. E. 4 A. 333; A. I. R. 1924 All. 91, 

—^- ®—Suit for a declaratiou that a revenue 

entry is wrong is not maintainable. 

A suit for a declaration that an entry in the Reve¬ 
nue Records as to the nature of a tenancy is wrong, is 
not maintainable in view of S. 9 of the Act. (^Walsh 
and Wallach, JJ.) RaM SaRAN v. LaLJI UPADHYA 

43 All. 615: 19 A, L. J. 653 !• 

. h 3 I- R- (A.) 79. 

s. 10— U, P. Land Revenue Act, S. 36 ^—Less 
than statutory rate of rent is claimable if agreed upon 
—Proceedings under S. 36 . Land Revenue Act, are not 
necessary^. 

If the rent agreed on betw'een the parties for land 
in respect of which an ex-proprietary tenancy has 
arisen js less than the statutory rate laid down in S. 10 
of the Tenancy Act the rent is claimable even though 
fomral proceedings under S. 36 of the Land Revenue 
Act have not been taken. (Daniel-t and A'eave //) 
Nand Ram Singh z/. Hari Saran Das. 

L. R. 5 A. Rev. 236 : 82 I. C. 296 : 

A. I. R. 1925 All. 100. 

-S. 10~Proprietor—Right to — Khudkasht— 

Possession. 

Khudkasht can only be held by a proprietor who is 
in possession. When a proprietor makes a transfer, 
he loses his sir and khudkasht rights under S. 10 of the 
Tenancy Act even in the land which he has been 
cultivating for 12 years and becomes an exproprietary 
tenant. He obviously cannot claim khudkasht rights 
in land which he only begins to cultivate at the time 
when he loses his possession. (Ryves and Daniels, 
JJ.'i Gulab Singh v. Shib Lal. 21 A. l. J. 33i: 

L. R. 4 A. 206 : 74 I. C. 286 ; A. I. R. 1923 All. 347. 

“■Ss. 10 and 36 —Sale of exproprietary rights 
—Continuance of exproprietor in sir plots — Rx- 
proprietary rights not claimed within 6 months — 
Effect of. 

After the sale of proprietary rights the defendant 
had no claim to have sir recorded in his name yet 
he did as a matter of fact remain in possession of the 
field which was formerly his sir either by realising the 
rent from the sub-tenant or by cultivating it himself, 
Held^ in these circumstances he could not be consider- 
to have lost his rights by failing to claim them 
withhi six months as he had been in continuous posses¬ 
sion and had claimed them as soon as the Zemindar 
sought to deprive him of possession. {Premantle, S. 

and Burn /. M.) BINDRA PRASAD «». Maha- 
RaJa of Benares. L. R. 6 A. 93 (Rev.) 

■ S. 10— Ex-proprietary tenant — Can.not con¬ 

tract himself out of the provisions of section 10 . 

An ex-proprietary tenant may surrender his holding 
but if he does not do so, he cannot contract himself 
out of the provisions of S. 10 . {Hopkins, S. M., 
Harrison, f.M. and Porter, J.M.^ HaRSARAN DaS 

V, debi Singh. 601 . c. 246j 2 tj.P.l.r (b. r.) 90 . 

——S. 10 —Mortgage of khudkasht lands — Mort' 
S<igor become,s ex-proprietary tenant. 

Where an owner of khudkasht lands, usufructuarily 
mortgages the lands, he becomes an ex-proprietary 
tenant and under law he is liable to pay only three- 

Q. D.— VOL. 1—5 
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fourths of the rent which is ordinarily paid in respect 
of non-occupancy holdings. {Sulaiman and Kanhaiya 

i'Ol, JJ.') Baldeo Singh v. Chhail Behari Lal. 

691. C. 688 : 18 A. L. J. 944. 
--S. 10— Ex-proPnetary rights—Mortgage be¬ 
fore the passing of the Tenancy Act of 1901 — Lease by 
mortgagee to mortgagor. 

A tenant mortgaged his land while the Act XII of 
1881 was in force and took a lease of it from the 
mortgagee. After the Agra Tenancy Act of 1901 was 
passed, he sold the equity of redemption. On a ques¬ 
tion arising as to whether exproprietary rights could 
group up while the land was under mortgage. Held 
j that since at the date of the mortgage Act XII of 
j 1881 was in force under which, exproprietary rights 
did not arise during mortgage the cultivation of the 
j proprietor would be such as to allow the right.® under 
S. 10 to arise and since the land in which those rights 
were now claimed was khudkasht of over 12 years 
when the equity of redemption was sold, the defen¬ 
dant had exproprietary rights. {Fremantle, /.M.) 
Murli V. Jugal Kishore.. I. R. 3 A. 266 (Rev.) 

-S. 10— Voluntary alienation—Transfer of 

proprietary rights under decree for foreclosure. 

Exproprietary rights arise under S. jo of the Agra 
Tenancy Act on the foreclosure of a mortgage as the 
transfer in such a case amounts to voluntary aliena¬ 
tion. {Hopkins, S. M. and Porter, J. A/.') BILAS 

Rai V. AbhiraJman Tiwari. 

L. R. 3 A. 327 (Rev.) 

-S 10—Sir— Transfer of a portion — Land 

does not lose its character as sir. 

Where a portion of sir land is mortgaged and then 
sold, it does not lose its character as sir until the land 
is specified and demarcated. {Hopkins, S. M. and 
Fremantle, /. M.') BaLDEO PaL v. ChiLLU AHUR. 

I 4 U. P. L. R. 66 (B.R.) : L. R. 3 A. 439 (Rev.) 

\ -S. 10— Sale of proprietary rights — Relin- 

j quishment of ex-proprietary rights—Subsequent suit 
I for declaration—Not maintainable. ■ 
j A proprietor sold his proprietary rights and on the 
j same day executed a deed of relinquishment of expro¬ 
prietary rights. He subsequently sued for declaration 
of exproprietary rights. Held that the law applicable 
i turned entirely on the question of fact whether plaintiff 
j actually vacted the land and was out of possession for 
more than 6 months and plaintiff having given up pos¬ 
session the suit had to be dismissed. {Burn, S. M.) 
MeST Tullah V, Kallu. L. R. 3 A. 463 (Rev.) 

I--s. Exproprietary right—Landlord and 

I tenant—Kkudkkasht land. 

A co-sharer would not necessarily be entitled to 
hold as an ex-proprietary tenant, a khudkhasht hold¬ 
ing of 16 years’ standing. {Hopkins, S. M.) MX. 

Sreemati Ausanbati Debi v. Ram Jas. 

4 V. P. L. E. 9 (Rev.) 

-10- Partition—Khudkasht of iC years* 

standing Allotment to another — ExPi'oPrietary right 
does not arise. 

Khudkasht land of 16 years’ standing is not necessa¬ 
rily land which a co-sharer would be entitled to hold 
as an exproprietary tenant under S. 10 on its falling to 
the lot of another co-sharer at partition. {Hopkins, 
S. M.) Pheku Singh v. Debi Bakhsh Singh. 

4 u. p. L. R. (B. R.) 9 (2) : 1. R. 2 A. 216 (Rev.) 

S. 10 ( 1 )— Gift of sir land-—No ex-proprie- 
tary rights are created. 

Under S. ,10 (i) no ex-proprietary rights are created 
where there is an alienation by gift whether the gift 
is between the co-sharers or in favour of a stranger. If 
the transfer is by way «of a gift the sir must retain its 

character in the hands of the donee. {Sulaiman,/.') 
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DuNGAR t'. Jahangir. A. I. B. 1926 Ail. 776. 

-—S. 10 , cl, 1 —'Vear'^Meaning of. 

The word ‘ Year’ in S. 10 of the Agra Ten. Act can 
refer only to a calendar year or to an agricultural year 
as defined in S. 4 . cl. 10 of the Act and it is impossible 
to make it ecjuivalent to a term like cultivating period. 
(^Fr£fHiXntit\ S- d/. and Burn, J. .1/.) KEDAR NaI H 

Ram Kumar. I*- R* * -A- 216 (Rev.) 

--—S. 11— T'aOO brothers living and cultivating 

together — Sex'cn years' lease taken by one—^\^o obfection 
by the other — Lease, if binding on the other. 

Where one of two brothers living and cultivating 
together, and having no separate interest, took a 
.seven years’ lease, and no objection was made by the 
other brother : Held, that the consent of the other 
brother was implied and that the lease was binding 
upon him also. (5 U. I). 283—1922 K. C. 409 follow¬ 
ed). {Fremantle, .S’. .1/.) RaM IjAL v, ilRBENI 

Kuar. 

L. R. 6 A. 232 (Rev.). 

-S. 11— Eiectment suit — Appeal lies to whom. 

Appeal lies to Dist. Judge in an ejectment suit from 
the decision of an A.ssistant Collector, First Class. 22 
I. C. 964 Foil. ( Stuart,/.) RaM DIN v. HaR DaYAL. 

A.I.R. 1923 All. 368. 
-S 11— Occupancy rights — Possession of land¬ 
holder fraudulent— Tenant if ac./uires rights. 

Per IValsh, J. —A tenant who has held the same 
land continuously for a period of ro years gets occu¬ 
pancy rights, but this only refers to a tenant to whom 
the landlord rightfully lea.ses the land pos.sessed by 
him. Where the landlord obtained possession of the 
land fraudulently by colluding writh the guardians of a 
minor, the possession is not legal and the tenant hav¬ 
ing obtained from the land-holder possession, which in 
its nature was a fraudulent one, did not acquire any 
rights of occupancy or otherwise by holding the land 
continuously for 12 years. {Walsh atui Ryves, J J.) 
Jammu v. Mahadeo Prasad. L. R. 3 A. 196 : 

66 I. C. 669 : 4 U. P. L R. (A.) 84 : 

A, I. R. 1922 All. 294. 

-S. 11— Occupancy right -^12 years' occupation 

creates. 

A right of occupancy is created by twelve years’ con¬ 
tinuous occupation under S. ii of the Agra Tenancy 
Act and this right is not affected by the fact that the 
tenant was recorded as a non-occupancy tenant and 
did not claim a higher right. {Stuart, J.) PraG 
NaRAIN V. ANGAD. L. R. 3 A. 132 : 

70 I. C. 495 : A.I.R. 1922 All. 66 (2). 

-S. 11— Acquisition of Occupancy rights — Con. 

tinuous cultivation for 20 years.—No claim of rights 
necessary. 

The circumstance that the tenants had not claimed 
occupancy rights does not affect the fact that they are 
occupancy tenants under the provisions of S. ii. The 
right is created by continuous occupation for 12 years 
and there is no necessity to claim this right. Afaekin- 
nn\. Mahant-Tilakan Chan Gir, (XXIII Indian 
Cases, 417 of Board of Revenue, dissented from.) 
iStuart,/.) PRAG NaRAIN 2 /. AnGAD. 

L. B. 3 A. 132: (Rev) 70 I. C. 495 : 

A. I. R. 1922 All. 66 (2). 

' —S. 11— Rent-Cannot be enhafued by agreement. 

That the rent of an occupancy tenant is liable to 
enhancement by an unregistered agreement or an oral 
agreement, is impossible. {Stuart, /.) PRAG NaRAIN 
V, AnGAD. • L. E. 3 A. 132 (Rev ): 70 I. C. 496 : 

A, I, R. 1922 All. 66 (2). 

■ --S. 11 —Sir land—Possession of sub-tenants — 
Accrual of occupancy rights, • 

Ordinarily it would be correct to say that the rights 
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of a tenant could not begin to accrue until the whole 
of the sir had been transferred or proceedings under 
S. 36 had been concluded. But where almost the 
whole of the share to which the sir appertained was 
transferred and from the date of the transfer the rent 
of the sir was paid to the transferee and there was 
nothing to show that the payments were made as sub¬ 
tenants, held that on the date of the transfer the ten¬ 
ant rights began to accrue and the whole period 
counted towards the acquisition of occupancy rights. 
{Fremantle, S. A/.) HaRBANS v. HemaI KOERI. 

Z. R. 5 A. 17 (Rev.). 
- Ss. 11 and 14 — “'ffeld," meaning of — Nomi¬ 
nal possession — Insufficient. 

Cases of dispossession are provided for in Ss. 13 and 
14 . It is clear from these provisions of the law that 
the word “ he/d"\n S. 11 connotes physical possession 
and that nominal pos.session even under a genuine 
lease is not sufficient to enable a tenant to acquire a 
right of occupancy. {Fremantle, S.Af. and Burn, J, 

M.) Kunwar Mahomed Abdul Jalil Khan v, 
CHANDER Sen. L. E 6 A. 83 (Bev.) : 

10 0. & A. X. B. 386. 
- S. 11 — Acquisition of occupancy rights — Pos¬ 
session as mortgagee if can he taken into account. 

Plaintiff was recorded as mortgagee up to 1328 
Fasli and there was nothing to show that the plff. was 
regarded as tenant-in-chiet in his own right untih an 
ejectment suit was filed in 1919 against the mortgagor 
admitted as such. Held,i\i 2 X the plaintiff had not 
acquired occupancy rights. {Fremantle, S. A/.) 
KaLLO HaNUMAN PRASAD NARAIN SINGH. 

L. B. 6 A. 146 (Bev.) 

- 8. 11 — Acquisition of occupancy rights — Sepa¬ 
rate cultivation—Period of joint cultivation if can be 
added. 

Where there has been a partition of the holding, the 
period of a joint tenancy cannot be added to the 
period of separate tenancy in considering the time re¬ 
quired for acquisition of occupancy rights. {Fremantle, 
S.Af. and Burn,/. Af.) SHEONANDAN KURMI v. 

Badri Pathak. L. B. 6 A. 224 (Bev.) 

- S. 11 —Acquisition of occupancy rights — Par¬ 
ties descended from common ancestor—Plaintiff record¬ 
ed as tenant and deft, as sub-tenant. 

Plaintiff was recorded as an occupancy tenant. He 
sued to eject his brothers and nephews w’ho were re¬ 
corded as sub-tenants of two years. It was found 
that the holding belonged to the common ancestor of 
the parties and that the defendants had been in pos¬ 
session since the death of the common ancestor. Held, 
that it did not matter in these circumstances whether 
occupancy rights were acquired in the time of the 
common ancestor or after he died. The holding was 
that of the grandfather and the defendants were en¬ 
titled to their share provided that they had been in 
possession of it since the death of the common an¬ 
cestor. {Fremantle, S.Af. and Burn, J. AI.) MAHA- 
BIR V. PUSA. L. B. 6 A. 266 (Bev\). 

— —S. 11 --Occupancy rights cannot accrue in fal~ 
Icnu land. 

Where it is found that before the defendant took it 
up for cultivation the land was fallow for many years 
if not for ever. Held, that occupancy rights cannot 
accrue in such land. {Fremantle, S. M,) MlTl'HO 
PaNDEV V. CHATURI PANDEY. 

L. B 4 A. 251 (Bev.). 

- S. 11 —Partition of holding—Cotitinuity of 

possession depends upon the recognition by Zemindar of 
partition. 

A holding held jointly by two persons was partition¬ 
ed by them and each entered into separate possession 


6 g 


CIVIL, CRIMINAL & REVENUE 


AGEA TENANCY ACT (II OF 1901), 8. 11 

of his portion, //r/rt', that the question whether anv 
•of them was entitled to count the period before parish 
tion towards the acquisition of occupancy ri^htrd" 
pended upon whether the partition had been recognit 
ed by the zemtndar. If it had not been recognised 
Ihen the tenants would remain jointly liable for the 

of possession would 
not be broken by the partition. In the other ca^e the 

Zam.ndar would be debarred from suing jointW for 

.arrears of rent and the tenant before partition wou°d 

be deemed to be different from the tenant after par 
tition and the period before partition would not^be 
counted towards the acquisition of occupancy rights 
(FremantU, S. M.) Anup Rai r-. Hishan Mohan 
_g ,, „ I-K. 4 A. 263 (Rev.).' 

«7u * Onus of Proof. 

Where a tenant has been in possession of a holding 

for *- yea^ but the revenue papers show that for onf 
yearof this period some other person was in posses- 

sufficient proof of relinquishment. 
The party who sets up relinquishment must prove it bv 
■eyidence. S. M, and Burn } A/) 

Dwarka Prasad r-. Jwala Prasad. 

C 11 _ _ ... R. 4 A. 356 (Hev.). 

„ V- of occupancy rights—Joint 
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_ r*.}- - 7 . ' rig/US - jOlHt 

tenatit^Rehnguisiimcnt by otic—Grant of 7 years* 
.lease to the othe) — Effect. ' 

When a father and son cultivated jointly, but be- 

occupancy rights, the father relincuish- 

tk took under 7 years’ lease, 

the terms of the tenancy are altered and the period 

cannot counted for acquisition of occupancy rights. 

KUARt^. TILI A I. R. 4 All. 446 (Rev.). 

b. 11 Co/i tin nou s occupation—Decree in 
eiectment—Acceptance of fresh lease for 7 years. 

t 7 .no®i®t:tment is passed, where the 
tenant is re-admitted by a 7 -years’ lease, the period 

during which the ejectment proceedings are in progress 

•cannot be regarded as continuous occupation under 

i‘ ll w/ ^f^opkins. S. M. and 

Fremantle. J. A/.) AJUDhia PraSad v. INDER. 

_ e ^ L. R. 3 A. 8 (Rev.) 

^^^^•^oupancy rights—‘Cultivator can ac¬ 
quire as against—Rent free grantee. 

A cultivator can acquire occupancy rights as against 
the rent free grantee from whom he holds. ^Hopkins. 
■S. A/, and Porter. J. M.) LaLLI s/. BaNKEY LaL. 

c 11 I. L. R. 3 A. 321 (Rev.) 

Z1 and xZ— Occupancy rights—Efectment 

—Bffect of. 

Where a land-holder ejected the father who was the 
recorded tenant of the disputed land and immediately 
igave a lease of it to the son, it is a question of fact in 
each case whether there wa-s a real change of tenancy 
or only a change of name. The question depends 
apon whether the lessee had an individual capacity or 
-ft’as only one of a body of individuals forming a joint 
■cultivating partnership, and whether land-holder knew 
that this was so. ^Hopkins. S. M. and Fremantle. J. 
Rs.) Mahdi V. Pandit Mannu Lal. 

_ ^ 12 (Rev.) : L. R. 3 A. 333 (Rev.). 

Occupancy tenancy — Contract. 

1 here IS nothing in the Agra Ten. Act which pre- 

7 ifu ^ contracting with a tenant 

that the latter shall have the same rights as an occu¬ 
pancy tenant. {Hopkins. S. M. and Fremantle. J.M.) 
JALEHRIz/. THE MANAGER, COURT OF WARDS, 
Nanak ChaND ESTai-E. L. R. 3 A. 335 (Rev.). 

7 7 S. 11— Accrual of occupancy rights—r-Tenant 
4 « possession—No agreement to take lease at the begin’ 
*itng of ike cultivation—Effect of. 


AGRA tenancy ACT (II OF 1901), S. 11. 

A tenant was holding under a lease for 7 years given 
from faslis 1319 to 1325 . But he had no agreement to 
take the lease when he started cultivation in the be¬ 
ginning of fasli 1319 . In a suit to eject him brought 
in September 19 ii. Held that the lease did not pre¬ 
vent the accrual of occupancy rights as if it had not 
the effect of giving possession for 3 years. {Pearson. 

J. A/.) Badri narain Singh v. Bishnu Prasad 
Tiwari._ __ L. E. 3 A. 412 (Kev.). 

11 —/oinl tenants—Separation of holdings 

—Effect of. 

Where joint tenants cultivating their land jointly 
.separate the holdings with the consent of the Zamin- 
dar, the tenant after the separation is a different per¬ 
son from the tenant before separation. {Hopkins. S 
M. and Fremantle. J.M.) RaM BaHAL RaI v. MaTA 

I. R. 3 A. 417 (Rev.). 

S. 11 Land-holder — Admission to share 
in occupancy tenancy^ 

» • to admit a person to a 

s^are in an occupancy tenancy. {Burn. S. M and 

Pearson. J. Af.) Kanta PRASaD t/. BaUNATH 

R-3A. 462 (Rev.) 

^ 11 * ^ 6 —Occupancy righti—Acquisition by 

co-sharer. ' 

, A co-sharer whose khudkhast land was allotted to 

another at partition as non-occupancy land cannot be 

I considered a trespasser and is entitled to occupancy 

nghts. {Pearson. J. M.) THakur RudraPAL 

Singh z/ Rusi am Singh. x. r, 3 A. 629 (Rev.) 

58 . 11 and 97— Unregistered lease does not 
bar occupancy rights. 

Where a lease is invalid for want of registration 
Within four months it is inoperative as barring occu- 
nancy nghte under S II of the Tenancy Act. 
\Hopkins. S. M. and Fremantle J. A/.) MOTI z/ 
COLLECTOR OF COURT OF WARDS, BuLANDSHAHR. 

_ « „ , ^ 4 U. P. L. R. (B. R.) 102.* 

Ss. 11 and 151—Tenant of rent free grantee 
—Occupancy rights can be acquired by. 

A cultivator can acquire occupancy rights as against 

both the rent free grantee from whom he hold? and 

the proprietor. 

Under S 157 a rent free grantee becomes a tenant 
from the date of the grant and he cannot under S ii 
(proviso) count towards the period, of the acquisition 
of the occupancy rights any term during which the 
land has been subject, or otherwise transferred in con- 
travention of the provisions of Ss. 21 and 25 . In case 
of conflict between the grantee and the actual culti- 
vator as regards occupancy rights the claim of the 
latter shall prevail. {Hopkins. S. M. and Porter. 

J. A/.) Eaiti V. Bankey Lal. 

« „ „ , 3 u. P. L. R. (B. R.) 12. 

- 

A landholder relying on a ‘seven years’ lease’ in 
bamng the accrual of occupancy rights must produce 
It, and if he is allow;ed to rely on secondary evidence 
on the mere allegation that the lease is lost obviously 

‘^^gely nullified^ 

^ Harbans zf, LEO Alexander 

e 11 ^ 3U. P.X.R. (B.R.)3L 

-5. XL—Tease fOr seven years—Security for 
7 years not conveyed — Effect. ^ ' 

A lease for 7 years with a condition that does not 
prevent the lessee from giving full security for 7 years 
IS valid for the purpose of preventing accrual of occu¬ 
pancy nghts under S. 11 . {Porter. J. M ) Muk AMn 

SAID khan. 3 B. (^ R0"^5 

7 5 . XX—Occupancy tenant becoming usufruc¬ 

tuary mortgagee—Reversioti of original position after 
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rciietriptjc}t—Fo iod of ttsufynctuory mortcotniot 
he counted. 

Where a tenant held the tenancy for a short time 
and then became a usufructuary mortgagee, but after 
redemption again reverted to.the position of tenant. 

Held, that the period during which he was such 
mortgagee cannot be counted towards acciual of occu" 
pancy rights in view of the word ‘continuously in S.ii. 
(Ferard, S. Hnrrisofi, J. M.') ATMA RAM 

V. JODHA SlNClI. 3 U. P. L. E (B. R.) 50 

_S. 11 —Proviso (a)— A7Vc/wcv//—7'^*///7«/’ eon- 

tin'iiu^ in possession—Delay in execution Lease fot 
7 years. 

If occupancy rights have accrued, a subsequent 
execution of a lease does not destroy them. here 
possession, ii^ spite of formal ejectments, was continu¬ 
ous it is for the plaintiff, to show that the re-admis¬ 
sion was in consequence of an agreement to hold 
under a registered lease for 7 years. rentanile, S- A/. 
and Burn, J. A/.) RAOTI RaJA SURAJ PAL 
Singh. L R-4 A. 116 (Rev.) 

-s. 11, Proviso (a)—Actfjr for seven years— 

Provision for Zamindar facing' leased land in exchange 
for other land—Acquisition of occupancy rights by 
tenant. 

Ilefendants were holding utuler a lease for seven 
years executed by the Zemindar. There was a condi¬ 
tion in the lease that if the Zamindar took the whole 
or part of the land for hi.« own purposes the lessee 
was to \ acate the land and was to get other laiul ins¬ 
tead, for the remaining term of the lease. Held, that 
the condition for dispossessing the tenant on giving 
other land in exchange was a disturbance to the tenant 
and therefore the seven years' lease did not prevent 
the acquisition of occupancy rights by the tenants. 
{Fremantle, B. M. and Burn, /. A/.) PHUI.A SiNGH 
V. RaJa RhaGAT C'hand. L. R. 5 A. 249 (Rev.) 

-S. 11, Proviso (a)— L^ase for a term of 

seven years —AV Proi'ision empenucring Zamindar to 
shorten the term luithont the lenanfs act or omission — 
Acquisition of occupancy rights. 

Where in a lease for seven years granted by a 
Zamindar in favour of a tenant there was no condition 
giving the Zamindar power to shorten the term of the 
lease without a definite act or omission on the part 
of the tenant. Held, that the lease did not bar the 
acquisition of occupancy right by the tenant. 
{Fremantle, B. Af.afui Burn, J. Af.') MaDHO PRA¬ 
SAD V. Dallu Singh. L. R. 5 A. 269 (Rev.) 

-^Ss. 11(a) and 95— Kabuliyat — Seven years 

—Agreement to 7 ’aeate—Afo proi'isiim for re-entry. 

Where there is a Kabuliyat for seven years and 
more, in the absence of a specific statement in the 
agreement that the tenant is liable on breach of such 
a condition to be ejected, the mere promise to vacate 
the land or the statement that the Zamindar may take 
it does not amount to a special contract rendering the 
tenant liable to be ejected within S. 57 (r) on the 
Agra Ten. Act. {Fremantle, S. Af. and Burn, /.Af.) 
DEBI V. NaWAB Ml). ABDUL SaMAD KHAN. 

L. R. 5 A. 372 (Rev.). 

-S. 11, Proviso (^ 7 )— Tenant continuing in 

possession—Lease for 7 years does not take ecioay rights. 

If occupancy rights have accrued, a subsequent 
execution of a lease does not destroy them. Where 
possession, in spite of formal ejectments, was continu¬ 
ous it is for the plaintiff to show that the re-admission 
was in consequence of an agreement to hold under a 
registered lease for 7 years. {Fremantle, S. Af. and 
Burn, J. M.) RaOTI v. RaJA SURAJ PAL SinGH. 

L. B. 4 A. 116 (Rev.). 
- S. 11 (a) —Entry of tenant as holding under 
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a lease—Occupancy rights—BaC of. 

The mere entry of a tenant as holding under a lease- 
in the revenue papers is not sufficient evidence to* 
prove the lease as a bar to the accrual, of occupancy 
rights. {Fremantle, S. A/, and BnrnsJ.Afd) SH. 

Jan Mahomed v. ka.ia InderJit Partab. 

L. R. 4 A. 408 (Rev.). 

- S. 11 — Lease for seven years—Period 

during which lease is to run — Evidence. 

Where under an agreement of a lease for seven- 
years the tenancy commences from the beginning of 
the agricultural year but the formal execution and 
registration of the deed are delayed, the land would 
be deemed to have been held under a registered deed 
for the whole of that agricultural year. If tlie tenancy 
does not commence at the beginning of the agricultu¬ 
ral year, a recital in a .subsequent deed that the lease 
was to be operative from the l)eginning of the year 
would not make it so. {Hopkins, A. Af and Fremanr 
tic, J Af ) ChaJJo r/. Pandit RaJaram. 

4 U. P. L. R. 16 (Rev.) : 

L. R. 3 A. 383 (Rev.) : L. R. 2 A. 73 (Rev.). 
- S. 11 (a) — Lease for S years — Power of re¬ 
entry on conditions — 7'enaney from year to year — 
Ejectment of lessee. 

Where a lease for 8 years, provided for re-entry on 
non-payment of rent or if the landlord required the 
holding for his own cultivation, held it was not a lease 
for a term of not less than 7 years’within the meaning 
of S. II (a) of the Agra Tenancy Act, but only a 
lease from year to year. Hut this does not mean that 
the landlord can evict his lessee otherwise than accord¬ 
ing to the terms of the lease. {Hopkins, S. Af. and 
Fremantle, J. Af.) Hira v. Syed ASKABI HuSAIN. 

4 TJ. P, L. R. 18 (Rev.). 

- S. \2^Grove land subsequently eziltivated— 

Holder of grove cannot commence period until payment 
of rent. 

When land formerly occupied by grove becomes 
fit for cultivation and is cultivated the holder of 
grove cannot commence the period necessary to 
acquire occupancy rights until he begins to pay rent. 
Sel. Dec. Sand 14 , 1912 foil. {Hopkins, S. Af. and 
Fremantle, J. Af.) JaLPA PraSAD v. THAKUR 
Prasad. L. R. 2 A, 66 (Rev.). 

" —Ss. 13 and 95— Decree for eiectment-Former 

delivery of possession /r sufficient to destroy possessioti 
as tenant. 

Where in execution of a decree for ejectment formal 
possession of the property is delivered, it is sufficient 
to destroy the judgment-debtor’s possession as a ten¬ 
ant. The tenant cannot after delivery of such posscis- 
sion maintain a suit under S. 95 of the Tenancy Act 
for a declaration of his occupancy right. {Burn, 

Af.) Fatkh Singh v. Pran Singh. 

L. R. 4 A. 59 (Rev.). 

- Ss. 13 and 73 —Acquisition of occupancy right 

—Continuous possession. 

A decree for ejectment was passed against a tenant 
on 27 - 1-1908 and executed on 11 - 8 - 190 S. On 1 - 7-1909 
the tenant was readmitted. Held that the tenant was 
out of possession for the whole year and was not re¬ 
admitted within a year so as to obtain the benefit of 
S. 13 of the Act. {Hopkins, S. Af. and Fremantle, J. 
Af.) Gauri Shankar Lal v. chandan Ahir. 

L. B. 3 A. 60(Rev.>- 

-Ss. 13 and 68 — Joint-tenants — Ejectment— 

Lease to one of them—Effect of. 

Certain joint tenants were ejected from the holding^ 
and a lease was granted to one of them alone from 
the following year. On a question arising as to the 
acquisition of occupancy rights by the tenant. Held. 
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that though there was no break in continuity, still the 
tenant having been changed he could not count his 
joint occupation with others as continuous holding 
within S. 13 of the Agra Ten. Act. ^Feraul, S. A/ 
and Harrison, J. M.) CHAUDHURI KaRAN SINGH 

a. Kalyan Singh, t, R. s A. 294 (Rev.). 

- 7 ®* Lease to non-occnpancy tenant _ JVon- 

cultivatioti -^'Effect of. 

Where a zemindar leased lands for 3 years in favour 
of a non-occupancy tenant who was his own relative 
and who neither took possession nor cultivated it, the 
lease is a nominal transaction and it cannot be allowed 
to override the provisions of the Ten. Act regarding 
the rights acquired by continuous occupation. {Hof’ 
kirn, S. M. and Fremantle, J. J/.) SheO DaYaL 
KURMi V. Thakur Prasad Pandey. 

R- (B. R.) 57 : L. R. 3 A, 441 (Rev.). 

S- 13 Possession should be regained within 

6 months. 

S. 13 (a) does not mean that in the case of a tenant 
wrongfully dispossessed it is unnecessary that posses¬ 
sion should be regained within six months. Lim. Act, 
S. 28 applies to such a case. {Hopkins, S. M. and 
Porter, J. M.) BhaRAT SinGH CHANDARI v 
SULAL.. L. R. 2 A. 1 (Rev.). 

-S. 13— Land under water — Period can he 

counted. 

A tenant can count towards the acquisition of occu* 
pancy rights the years dunng w'hich the land was un¬ 
der water, i U. D. 38 foil. {Fremantle, J. M ) 

Kesho Prasad Singh v. Ram Charitar Rai. 

L.R. 2 A. 95 (Rev.). 

S. 13 —Occupancy rights once acquired not 
covered by section. 

The provisions of S. 13 do not apply to an occu¬ 
pancy right once acquired. Abdul Haq z/. Muba^ 
BAK. 1 . R. 2 A. 158 (Rev.). 

" ■ ‘S. 14— Exchange. 

Where an adoption is proved and the father and son 
are cultivating together that would seem a good cause 
for bolding that a genuine exchange had taken place. 
(^Burn, S. M. and Pearson, J. M.') BhaRTOO v. 
JAMBOO PRASAD. ^ _ L.R. 4 A. 15 (ReV.). 

-Ss. 14 and 17— Exchange of occupancy hold¬ 
ing—Apphcabihty of the section—Burden of proof. 

Per Pearson^ J M. —S. 14 of the Agra Tenancy Act 
lays down generally the principles on which land may 
be considered to have been received in exchange for 
other land, where a tenant has lost possession on 
^reement to take other land and has actually received 
such other land within the year. It applies to all ten¬ 
ants generally and not only to those dealt with under 
S. Ill* S. 14 applies to exchange generally both before 
and after the acquisition of occupancy rights. 

Per Burn, J. M. —If a landlord removes a tenant 
from a holding in which he has acquired occupancy 
rights and gives him a new holding in its place the 
lies 'on the landlord to show which part of the 
holding is given in exchange and which part constitu¬ 
tes a fresh tenancy. {Burn, /.M. and Pearson, J.M.') 
HarDON^ SWGii V. TODAR. L. R. 4 A. 92 (Rev.). 

S. 14’— Exchange—Determination of minimum 
area—Joint cultivation cannot be taken into account. 

The land w’hich a tenant has cultivated jointly with 
others cannot be taken into account for the purpose of 
determining the minimum area received by him in ex¬ 
change. {Fremantle, S. M. and Burn, J. Af.) . NaI- 
NOON V. Mt. HaFIZuNnisSA. L. R. 4 A. 290 (Rev.) 

—■ -SlT4— Exchange—Period of occupation. 

A tenant who was already in possession of certain 
plot^was giveh certain other plots by the Zartiihdar. 

Hild, that it was immaterial whether the tenant 
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had suirendered the old plots or continued in posses¬ 
sion of them, the question to be decided being whe¬ 
ther he would be considered to have received the new’ 
i, plots in exchange. {Fremantle, S. M. and Burn, J. 

A/.) Bhagelu V. Parshotam Das. 

L.R. 4 A. 300 (Rev ). 
-Ss. 14, 10 —Applicihility — Grant of fresh 

holding—Burden of proof, 

S. 14 of the Agra Tenancy Act applies only to cases 
in which occupancy rights have not already been ac¬ 
quired. It does not apply to cases under S. 17 where 
the tenant has already acquired occupancy rights. If 
a landlord moves a tenant who has already acquired 
occupancy rights, the onus lies on him to show which 
part of the new holding is given in exchange and 
which part constitutes fresh tenancy. {Fremantle, 

S.M.') bhayia Durga Pd. Singh z/. Jumman 
MuSaLMaN. L.R. 4 All. 301 (Rev.). 

-- s. 14 — Essentials—Tenant should not be out 

of possession for more than a year. 

The essential requisite under S. 14 of the Agra Ten¬ 
ancy Act is that the tenant should not be out of posses¬ 
sion of the old lands for more than a year before get¬ 
ting the new. The tenant does not lose his right of ex¬ 
change by reason of the overlapping of the period of 
the occupation of the two lands. An agreement of 
exchange could be implied from the conduct of the 
parties. {Hopkins, S. AI. and Burn, J. A/.) MULWa 
z/. Ram KisHUN. L. R. 3 A, 100 (Rev.). 

S. 14 —Exchange of holding—What constitu¬ 
tes. 

A tenant held a certain holding A up to 1315 Fasli. 
In 1316 Fasli according to the records he sub-let hold¬ 
ing A to T and H and took another holding B from 
the landlord. In 1317 Fasli he relinquished holding 
'\A and retained holding B while 7’ and N became ten- 
ants-in.chief in holding A, 

Held, that the above transactions amounted to an 
exchange of land and there w’as an accrual of occu¬ 
pancy rights within S. 14 of the Tenancy Act. {Hop¬ 
kins, s. A'l.') Pandit Khedpal v. Kherga. 

L. R. 8 A. 434 (Rev.). 

-S. 14 — Continuance of tenancy — Acquisition 

of occupancy rights. 

Some of the tenants defendants originally held one 
holding and the remainder a different holding. Later 
on a new holding was given to all of them. 

that the defendants could not be said to be 
holding in continuation of their former tenancy and 
they could not count the period of their prior holding 
towards the acquisition of occupancy rights. {Burn, 

S. M. and Pearson, J. Af.') KriSHaN SinGH v. 
PatJa. L. R. 3 A. 481 (Rev,). 

--* —S. 14 — Exchange, 

If field A ceases to be in the cultivation of a tenant 
and simultaneously field .^-comes into his possession it 
will be assumed that there has been an exchange by 
agreement: 

If the tenant holds some land, not necessarily the 
same land, continuously for 12 years, S. 14 gives him 
occupancy rights. Sher SiNGH z^. ZaHARTA SiNGH. 

^ . L R. 2 A. 146 (Rev.). 

3- 14— Exchange, what amounts to — Continu¬ 
ous cultivation-^Acquisition of occupancy rights. 

Where a persbh gives up ciiltivation of one holding 
and takes up another simultaneously it amounts to an 
exchange. If the admission to the new land precedes 
the surrender of the old, the requirements of S. 14 are 
satisfied. To acquire occupancy rights, the continu¬ 
ous cultivation need 'hot be in respect of the same 
land. {Hopkinsi S. Af. and Fremantie, J. M.') ShER 

Singh v.Zaharia Singh. 4 u. P. l. r. (b.R.) 1. 
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-S. 14— Joint tenants — Ar^uisition of lease hy 

one is no bar to acceptance of occupancy rights. 

Where f.vo persons held lands as joint tenants and 
before the expiry of the period required for the 
acquisition of occupancy right one of them accepted a 
lease for less than 7 years from the landlord. 

(Per f/opkins. S. > and Fremantle^ J, M 
dissenting) that the lease was not binding on the other 
joint tenant and it was no bar to his acqui.sition of an 
occupancy right, (/fopkins, S. Af and Frefnantlc 
J . M .) SheORAJ SaHUz'. XAND KISHORE. 

4 U. P. L. R. (B. R.) 3. 

-S. 14— Landlord and Tenant — Realisation of 

rent — Presumption—Fxchangc of lands. 

\\ here after exchange a person has been accepted 
•IS tenant by reali.sation of rent he has been admitted 
by the land-holder to che tenancy of the exchanged 
land. The test whether a land-holder wishes to get 
rid of the tenant or only to prevent his acquiring 
occupancy rights is that in the former case he must 
not readmit the tenant to occupation of the same or 
other lands within a year but must for that period let 
him have no land at all. {Hopkins, S. Af,) MaLIK 

Muhammad Rafio Uulah v. Uaqir. 

3 U. P. X. R. (B. R.) 80. 

S. 14 C’ ndi7'tdcd Patti—-Rxchangc of land 
—Afo change of land-holder. 

The land-holder of an- undivided patti is the whole 
body of co sharers and if there has been an exchange 
of land within the patti \s no change of land¬ 

holder. {Hopkins, S, Af.) Gha.SI Ram 7 j. KaLWa. 

3 V. P. L. R. (B. R.) 95. 
-S. I^—M'^idows 7ohen cast add Period of hus¬ 
band's occupation. 

Where there is nothing to show that a widow has 
directly succeeded to her husband's holding she cannot 
claim the benefit of S. 14 by adding up the period 
of her husband's occupation for the acquisition of 
occupancy rights. {Harrison, J. Af.) DIPCHAND 
V. TOHFA. 60 I. C. 211 : 2 TJ. P. L. R. (B. R.) 86 . 

- “Ss. 14 (1) (d) and 68 —“ Same land'holder ” 

—Af caning of — Co-sharers of a patti or niahal _ 

Private partiticni — F.ffeet of. 

The defendant held during the years 1314 Fasli to 
1321 Fasli a minimum area of 4 bighas, 8 hiswas, 7 
dhurs in a joint patti. Towards the end of 1321 Fasli 
the co-sharers in the patti arranged a private partition. 
Of the area held by the defendant, i bhiga, 8 hiswas 9 , 
dhurs fell into plaintiff'.s share. The remainder of the 
defendant's holding fell into the share of other co- 
sharers who took the land into their own cultivation or 
let it to other tenants. To make up for this in 1320 
Fasli the plaintiff gave the defendant new plots of 
area which was 2 bighas, 4 biswas, 5 dhurs. The 
question arose whether the defendant was entitled to 
count this area as having been given him in exchange 
for that of which he was deprived by the other co- 
sharers. //<rW, that where the co-sharers of a joint 
patti had divided it so that the tenant's holding was 
split up and portions were allotted to different co- 
sharers in the patti, the land-holder before and after 
the partition should be considered to be the same for 
the purpose of S, 14 . 

The new plots were given at the beginning of 1322 
F^h by the plaintiff in lieu of the plots which the 
other co-sharep had taken away from the defendant 

and the plaintiff could not be considered ** the same 
land-holder” under S. 14 . 

The term ‘ land-holder' is defined in the Act as * the 
person to whom rent is payable' and it has been 
frequently held that in the case of private partition 
between co-sharejs of an undivided mahal the co- 
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sharer in whose share the tenant’s holding lies is the 
person to whom rent is payable. Consequently he has- 
authority to eject without joining other co-sharers. 

Two co-sharers of a patti or mahal recorded as 
undivided who have made a private partition of the 
land among themselves cannot be regarded as the 
“same land'holder” for the purpose of S. 14 , {Fre¬ 
mantle, S. Af. and Burn, J. Af.) BanSI CHAUDHURY 
V. AMIR CHAUDHURY. L. R. 5 A. 81 (Rev.)* 

S. 14 {Z)~-Interpretation of — F.xchange of 
fields—Occupation of lands. 

S. 14 of the Agra Tenancy Act is difficult to apply 
when shufflings of holdings and fields goes on over a 
series of years. The only particable method and the 
one accepted by the Board of Revenue is to ascertain 
in which of the 12 years preceding the year in suit the 
land occupied by the tenant has been of lowest letting 
value and to take the holding of that year as the basis 
for determining an equivalent out of his present hold¬ 
ing. This equivalent which has to be demarcated 
under S. 14 ( 3 ) is to be deemed the ” Same land ” 
under S. 14 ( 2 ) and he is entitled to occupancy rights 
in it. {Ferard, S- Af. and Harrison, J, Af.) MT 
Durga Kuar V. HaldeO. I. R. 3 A. 288 (Rev.). 

— S. 16— Eiectment—/mmediate re-admission — 
Break in tenancy—Rent Act. 

Under Act XII of 1881 an ejectment constituted a 
break In tenure even if the defendant was immediately 
re-admitted. {Fremantle^ S. Af.and Brenvn, J. Af.) 

Balwant Singh v. Hafiz Kallu. 

L. R, 6 A. 18 (2) fRev.). 
•3. 17— .4cquisition of occupancy rights — 
Period, calculation of—Succession of sons—Record of 
names. 

The first tenant was Af. in whose name the holding 
was recorded and he died in 1313 Fasli. From fasli 
*3*3 ^he land was in the names of two of his three 
sons, the third being probably a minor. From 1320 
Fasli, the holding was also recorded in the name of 
the third son. The evidence was clear to the effect 
that the sons had always cultivated together. Held, 
that the tenants were the same all through and they 
were entitled to occupancy rights. {Fremantle, 

J. Af.) Thakur Sujan Singh v, Ishri. 

L. R. 3 A. 400 (Rev.). 
S. 17 —Addition of Sotfs name is not evidence 


of change of tenancy. 

Where up to Fasli i' 17 the father's name alone was 
entered and svibsequently his son’s name was also joined 
it is most unlikely that the addition of the son’s name 
indicated any change of tenancy. • {Hopkins, S. Af. 
and Fremantle, /. Af.) BIBI KULSUM UNNISSA v. 
*^AWLA.. L. R. 3 A. 411 (Rev.). 

—^ 8 . 18— Not exhaustive — Agreement^ 

“ Groveland. ” 

The methods provided by S. 18 of the Act for the 
extinction of an occupancy tenancy are not exhaustive, 
but such tenancy may be extinguished by agreement ex¬ 
press or implied between the Zemindar and the tenant. 
Where a Zemindar gave permission to an occupancy 
tenant to plant trees, and the tenant planted trees and 
the land ceased to be agricultural. Held, that the land 
ceased to be an occupancy holding and became a 
“ grove land.” 

The provisions of Ss. 18 and 83 of the Act are not 
exhaustive. They merely provide a right of surrender 
by a party to the tenancy against will of tne others 
They do not destroy the right, by conduct or by con¬ 
sent, to determine the tenancy by the parties them¬ 
selves. {H^alsh and IVallach, JJ,) JaLESAR SaHU 
r. Raj ManGal. 43 All. 606 : 63 I. C. 487 : 

19 A. I. J. 606. 
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-S? 18 —Payment of rent by sub-tenant directly 

to Zemindar does not extinguish tenancy. 

In the absence of proof that the occupancy rights of 
a tenant have been lost in one of the ways laid down 
in S. 18 of the Act e. g. by surrender, abandonment, 
etc. the mere payment of rent by the sub-tenants 
directly to the Zemindar does not extinguish the 
tenancy. Nor does a mere entrj' in the patwari*s 
papers (which may have been collusive) that the 
sub-tenant was holding direct from the Zemindar 
annul the rights of the occupancy tenant, {^Hopkins, 
S. M. and Fremantley J M.) SlTLU KOERI v. RaM 
SaruP Upadhi^ L. R. 3 A. 168 (Rov.). 

‘Tenant out of Possession for a lottg 
time—Fxtinction of occupancy right. 

Notwithstanding the fact that a tenant has been out 
of possession of his occupancy holding for a period of 
18 years, the tenancy would be presumed to continue 
in the absence of proof that it was extinguished in any 
of the ways specified in S. 18 of the Agra Ten. Act. 
{fdophi/isy S. M. and Fremantle, /. Af.) Ml*. SUGA 
Kunwar SHAHt/. Mahomed Hasan. 

_ L. R. 3 A, 255 (Bev.). 

“ “S. 18 (a)— TenaJit's holding — tVidow in pos¬ 
session^ Surrender—Effect on rights of reversioners. 

A widow who has succeeded to the occupancy 
tenancy of her husband and therefore has only rights 
for her life is competent to relinquish the holding to 
the detriment of the reversioner’s rights. (^Fremantle, 
S. Af.j Ram Bharosa v. Md. ali Khan. 

_ _ , . L. B. 5 A. 127 (Rev.). 

~S. 18 (b) —Ejectment of tenant does not 
necessarily extinguish mortgage created by him under 
express terms of lease. 

There is nothing in S. 18 of the Agra Tenancy Act 
to displace the general principle of law that where a 
tenant bemg expressly authorised by the terms of the 
lease to mortgage his land, does so, the extinction of 
the lease does not extinguish the mortgage unless the 
mortgagee has had an opportunity to prevent that 
extinction. Hence in such a case, when the tenant is 
ejected by order of a Revenue Court, it does not 
necessarily follow that the mortgage created by him 
also comes to an end. {Sulaiman and Boys, //.) 
Bahadur 7k RaJa Moti Chand. 88 I C. 224 : 
23 A. L. J. 409 : 47 All. 589: L. B. 6 A. 133 (Bev.). : 

A. I. B. 1925 All. 680. 

' '®8. 19 and 22 — Lease before Act of 1873 — Suc¬ 
cession is guided by the terms of the lease. 

A tenant holding lands naslam bad naslan under a 

lease executed before the Act of 1873 , is anon-occu¬ 
pancy tenant and succession to the tenancy is to be 
guided by the terms of the lease and not by S. 22 of 
^e Act. (Lfophins, S. M. and Fremantle. J. A/.) 

Rai Bahadur Munshi Ravinandan v. Raghu- 
nath Singh. 4 XJ. P. L. R. (B. R.) 5 . 

^0^Settlement between zamindar and the 
tenant regarding the incidents of the tenure cannot 
override the section, 

A fixed rate tenancy cannot be created by a con¬ 
tract with the zamindar ; and any rights which can be 
granted by the zamindars must be consistent with the 
provisions of S. 20 of the Agra Tenancy Act, 
which forbid the sale of a holding in execution of 
decree of a Civil or Revenue Court, and also a volun¬ 
tary transfer, except in favour of persons, who are co- 

sharers m the tenancy. The interest of a thekadar is 

not permitted by law to be transferable. A was the 
tenant of a certain holding from which the zamindars 
sought to eject him. A settlement was subsequently 
arrived at between him on the one hand and the zamin- 
dars on the other, whereby the latter granted a lease 
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in perpetuity to him of the same holding, giving the 
lessee heritable and transferable rights. Some time 
after this lease was executed, A made a possessory 
mortgage of the holding in favour of the predecessor- 
in-titie of the plaintiffs. 

that the mortgage was void even as against 
the zamindars who had succeeded to the interest of 
the mortgagor, A. b 8 All. 747 Foil. {Kanhaiya Lai, 
/.) Meer Qurban V. Shaikh Majid Husain. 

23 A. L J. 116: 82 I. C. 289: A. I, R. 1925 All. 63. 
■ 8 . 20— Equity of redemption — Gift of, is not 

invalid. 

A deed of gift which does not purport to transfer 
any ex-proprietary rights in mortgaged property but 
which merely purports to transfer the equity of redemp¬ 
tion held by the donors in the property cannot be 
regarded as invalid. {Lindsay and Kanhaiya Lai, 

//.) Kunwar Nihal Singh v. Chandu Kunwar. 

47 All. 424: 23 A. L. J. 201: 86 I. C. 741: 

A. I. R. 1926 All. 358. 
"“S. 20— Land^holder and tenant, if can contract 
out of the provisions of the section. 

There is nothing in the Tenancy Act to prevent a 
Zemindar and tenant contracting themselves out of the 
provisions of section 20 of the Act. Where therefore 
a Zemindar and tenant entered into an agreement 
whereby the tenant was given the right to transfer his 
holding : 

Held, that the agreement was valid and enforcible 
against the Zemindar in spite of the provisions of 
section 20 . Agra Tenancy Act. {Fremantle, S. M, 
and Burn, J.M.) SUKHNANDAN 7 k JuGAL KISHORE. 

L. R. 6 A. 221 (Rev.) 

-S. 20— 7'ransfer by wiU^Occupancy holding. 

Transfer in S. 20 does not include a will and an 
occupancy tenant cannot regulate succession to his 
tenancy by making a will. {Neave, J.) KalLU 2 /. 
GanGa Ram. L. R. 6 A. 179 (Rev.): 

air. 1924 All. 608. 

■ 'Ss. 20, 31— Pesumption on death—Alortgagee 
from tenant—Rights of. 

Where an occupancy tenant dies without heirs and 

the landlords resume the holding they can do so sub¬ 
ject to rights created by the tenant. If the tenant has 
created a mortgage, which has not been challenged 
within the time allowed by law, the landlords can get 
possession on paying the money due under the mort¬ 
gage. {Kaiihaiya Lai. J.') RaJRANGISINGH z/. SheO 

BaRAT..78 I. C. 631; A. I. R. 1924 All. 841. 

S. 20— Afortgage void — Personal covenant. 
Where a usufructuary mortgage is void of an occu¬ 
pancy holding a personal covenant to that effect is 
also unenforceable. {Lindsay and Stuart, 7/.) Har 
Prasad v. Sheo Gobind. 20 A. L. j. 8 I 8 ; 

^’.Pd ^ I* 1922 All. 134. 

TT®** "^9 —Occupancy tenant—Transferee 

Position of—Possessory right — EU'ctment. 

The transferee from an occupancy tenant has no 
title to the land but he has a possessory title good 
against all the world except the Zemindars. Consequ¬ 
ently a person who is not a member of the Zemindari 
body cannot forcibly oust the transferee without in¬ 
curring a liability to pay damages. {Gokul Prasad, /.) 

Rameshwar Dube v. Sheo Harakh Dube. 

66 I. C, 629 : 4 TT. P. 1. R. (A.) 87 : 

- ^ A. I. R. 1922 A. 277. 

—-— 8 . 20— Occupancy holding^Sale of in execu¬ 

tion IS not valid. 

A court is precluded under S. 20 of the Act from 

decreeing a sale of an occupancy holding and a judg¬ 
ment-debtor is endtled to object to it even in execu¬ 
tion proceedings. A Court executing a decree, has no 
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jurisdiction to order such a sale. Bafique 

a*td Byves, JJ .) KaTWARI ?/. SiTA RAM. 

43 All. f47: 3 U. P. L. R (A.) 99: 63 I. C. 264 ( 2): 

19 A. L. J. 473. 

-S. 20 — OiCnpaKcy holdin.^ — Mortgage — Estop- 

pB. 

No mortgage of either occupancy or non*occupancy 
rights can be valid in view of S. 20 , Agra Tenancy Act. 
Courts will not help such a mortgagee to recover his 
money but on the <»ther hand they will not permit him 
to deny a transaction which he has entered into. 

(Buffi, y. A/,) chaudhuki Kundan Lai v. Jai 

i)lNGH. L. B. 4 A. 342 (Rev.)* 

S, 20 — Sff—Mortgage under old Aft — Trans¬ 
fer of proprietary right under Netu Tenaney Art — 
Afortgagee if entitled to possession —Eixation of rent — 
ExProprietary rights. 

Where a proprietor executed a mortgage of his sir 
plots before the passing of the Tenancy Act and trans¬ 
ferred his proprietary rights after the Act had come in¬ 
to force. //eld, that until the mortgage was redeemed 
the mortgagee was entitled to remain in possession of 
the plots, 7 he vendor was not entitled to actual posses¬ 
sion of the exproprietary tenancy as against the vendee 
or to a record as an exproprietor. Neither the vendor 
nor the vendee could claim fixation of rent or record of 
rent agreed upon privately between them. The proper 
entry was to record the plots as the former sir of tire 
vendor mortgaged to the mortgapee. (//opkins. S. M. 
and Porter, /. J/.) RaM SuNDAR RaI v, JaNG 
Bahadur Rai. I. R. 2 A. 13 (Rev.) 

-— S. 20 (2)— Point tenatitsDivision of shares 

—One Cifsharer transferring his share to the other — 
Transfer, legality of. 

Where the co-sharers in a tenancy divided off their 
shares and one of the sharers voluntarily transferred 
his share to the other ; 

//eld, that the case was covered by section 20 ( 2 ) 
of the Tenancy Act and the transfer was perfectly 
legal. (Eremantlc, S. Af. and Burn, J. J/.) SUKH- 
NANDAN r. JUGAL KjSHORE. L. R- 6 A. 221 (Rev.). 

■■ ■ " S. 20 (3) —Appointment of reeeiver in exeeu- 
/ion Proceedings against thekadar, to collect lattePs 
arrears of rent and utilise them for satisfying decree 
is legal. 

In execution of a decree passed against a thekadar 
a receiver was appointed to collect rents recoverable 
by the thekadar from oCcupancy and non-occupancy 
tenants, and to utilise them in satisfying the decree 
against the Thekadar. 

//eld : that the appointment of the receiver did not 
amount to the transfer of the property from the judg¬ 
ment-debtor to the receiver and hence was not illegal. 
(Afuker/i and Dalai, //.) KiRTARATH GiR z/. 
MUTHARA PRASAD RaM. 81 1. C. 741 : 46 A. 924 : 

A. I. R. 1925 All. 72. 

-— “S. 20 t3) —Express condition in lease tnake^ 

lease transferable. 

S. 20 , Sub-clause ( 3 ) of the Tenancy Act implies 
that if under the express condition of the lease the 
right is made transferable, the lease would be transfer¬ 
able yy,) Bahadur 2 /. RaJu 

MOTI Chand. 86 I. C. 224 : 23 A. L. J. 409 • 

47 All. 589 : A. I. R. 1925 All. 680. 
———S. 20 (Zy^ThekadaPs interest is heritable. 

Unless the terms of the lease provide otherwise the 
interest of a thekadar is heritable within the meaning of 
S. 20 ( 3 ). (f/opktnsy S. /I'f. and //arrison^ J.A/f) MT. 

Chunn A V. Kuar asghar Hussain. 

.3 R. P. L. R. (B. R.) 06(1). 

’ —S. 21 —Occupancy holding — Afortgage — 

yalidity—/Receipt of rent by mortgagor — Resumption. 


AGRA tenancy ACT (II OF 1901), S. 22—Con*- 
truction. 

The mongage of an occupancy holding is illegal and 
the mortgagee gets no rights thereunder. Where the 
mortgagor in such case receives rent from his lessee, 
it amounts in law’ to resumption of the holding. 
(Banncriee, A. C. J. and Piggott, J.') ATA HuSSAIN 
V. KamMAN LaL. 78 I. C 539: A. I. R. 1924 All. 719. 

-S. 22. 

Chetas. 

Collaterals. 

Constrretion. 

Daughter’s son. 

Tlleg t^mate sons. 

Interest of widow. 

Sharing in cultivation—Meaning. 

Sons and grandsons. 

Miscellaneous. 

Chelas 

- S. 22 — Chelas—-Sir laful—Succession is go- ■ 

verned by //indu Law and chelas can succeed. 

S. 22 of the Tenancy Act makes special provision 
for succession to tenancies. Before the Act was pass* 
ed succession to tenancies was governed by Hindu 
Law and if there were no such provision as S. 22 it 
would be still governed by Hindu Law. There is cer¬ 
tainly no ground for thinking that S. 22 can apply to 
succession to sir rights. This must still be governed by 
Hindu Law and chelas therefore succeed to sir rights 
as they do to Zamindari rights. (Fremasitle. S. Af.') 
Debi V. Abdul Khaliq. t. R. 4 A. 210 (Rev.). 

Collaterals. 

--S. 22 — Collaterals — Succession — Collaterals 

cannot Succeed. 

Distant collaterals cannot succeed under S. 22 , 
Agra Tenancy Act ; nor can the nearer collaterals 
who did not share in the cultivation. (Fremantle, S. 
Af. and Burn, J. Af.) LaLJI KaI v. BINDESHAR 
Rai. L. r. 4 A. 181 (Rev.) 

--- ——Sg. 22 and 83— Collaterals—Relinquishment 

— Collateral's right of succession. 

Where one of a deceased tenant relinquishes the 
occupancy holding, it puts an end to the collaterals’ 
right of succession even though they might have 
shared in cultivation with the tenant in his lifetime. 
(Burn, /. M.) HaNUMAN PD. NaRAIN SinGH v. 
Ramkhelawan. L. R. 3 A. 489 (Rev.) 

S. 22 — Collateral — Grandfather's brother's 
son—Guardian as eo-skarer. 

Grandfather’s brother’s son can succeed under 
S. 22 (^) as he is a collateral under the section. 

The question whether the guardian of a minor 
shared in his cultivation depends on whether the 
agricultural stock of the guardian of the minor were 
pooled and the cultivation of the tw’O holdings carried 
on jointly. (Frema'itle, J . Af.) CHUNNI LaL v. 
SampaT. 3 xj, P. L. R. (B. R.) 77. 

Construction. 

- — S. 22— Construction — Retrospective effect^ 

Af. W.P. Rent (XII of i 88 i), .S, <)--—OeeuPastey ten¬ 
ant—Succession to holding after tetiant's death _ Re¬ 

versioners' claim to succeed before present Tenaney Act 
—Jointness in cultivation, ttecessity of. 

Where the question w’as w’hether in the case of a 
Hindu occupancy tenant who had died before the pre¬ 
sent Tenancy Act, [Agra Tenancy Act II of 1901 ] 
came into force succession was to be governed under 
the new Tenancy Act or by Hindu Law proper, or by 
the Rent Act fll of 1881 .J I/eld : .that the present 
Tenancy Act had no restrospective effect so as to 
affect a succession to thew holding of such a tenant. 
As the succession opened out to the estate of the ori 
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ginal tenant when the Rent Act of 1881 was in force, 
it was governed by Hindu Law as modified by S. 9 of 
that Act and a collateral Lcversioner] was not entitl¬ 
ed to inherit his property unless he was joint in 
cultivation with him [ 1916 ] 14 A. L. J. R. 127 . 

Distinguished. and Gokiil Prasad, JJ.) 

Bechu Singh v. Baldeo Singh. 44 All 327 • 
20 A. L. J. 165 : 65 I, C. 507 : L.R. 3 A. 93 (Rev.) : 
4 U. P. L. R. (A.) 12 : A. I. R. 1922 AU. 84. 
--S. 22— Construction—interest in part of a 

holding—Section applies. 

S. 22 governs the devolution of interest of an 
occupancy tenant in part of a holding. 16 A L. J. 
459 not foil. {Piggot and IValsh //.) MUTASADDl 

Lal V. Daya Shankar. l. r. 2 a. 3 (Rev.). 

' ■ — S. 22 — Construction — Joint holding De~ 

volutiofi. 

The devolution of interest of an occupancy tenant 
of a joint holding isigovemed by S. 22 and his suc- 
ces 8 ors-in-interest cannot redeem a mortgage effected by 
him of his interest in the property. {Piggott and 
Walsh, y/.) Mutasaddi Lal v. Daya Shankar. 

2 U. P. L. R. (All.) 417 : 62 I. C. 103 : L. R. 2 A. 3. 

' --S. 22 — Construction — Succession under a 

lease executed before Act of 1873 — -Section does 

not apply. 

Succession to tenancies under a lease executed 
before Act XVIII of 1873 came into force shall be 
governed by the terms of the lease and S. 22 does not 
apply. MUNSHf Ravinand V. Raghunath Singh. 

^ L. R. 2 A. 177 (Rev.). 

■ — —S. 22 — Constritction—Admission of a non 

tenant is not a transfer of right. 

Mere admission by the successor of an occupancy 
tenant of a person who is not a tenant to a share in 
cultivation cannot transfer to the latter any right in 
the tenancy. {Ifopkinst S. Af. and Porter, J. M.) 

Shree Krishna Datta Dube v. Jogeshwar 

UPADHIA. 60 I. C. 250 ; 2 U. P. L, R. (B, R.^ 92. 

Baughiter’s son. 

■”—S. 22— Daughter's son — Sharing in culti¬ 
vation—Af eaning of. 

Where a tenant has more than one holding and his 
daughter’s son claims to succeed as being a sharer in 
cultivation, it is enough if the daughter’s son proves 
that he was sharing in the management of the cultiva¬ 
tion generally. It is not necessary that he • should 
have shared in the actual cultivation of each and 
every parcel of land to entitle him to succeed. (^Hop- 
hins,S.Af,') ViNDHYA CHAL PRaSAD RaI v. UDIT 

Ahir. L. R. 3 a. 53 (Rev.). 

— -— Sj 22 — Daughter's son is not an heir. 

The interest of a tenant does ^not devolve upon a 
daughter’s, son. who'did not sh’are’ in the' cultivation 
with the deceased tenant, such a daughter’s son is not 
in the category of heirs at all. Sub-S. (</) of S. 22 is 
meant to define one of the classes of heirs upon whom 
the interest of the deceased tenant devolves. The 
words in it can thus mean only “ a daughter’s son 
who shared in the cultivation with the deceased,” and 
the words in sub*S. (^) ” failing such dai^ghter’s son ” 
can only mean ‘‘ failing heirs of the class mentioned 
in-the preceding sub section. {Hopkins, S. M. and 
Burn, J. Aif) CHHOTEY LaL z/. DURGA PRASAD. 

L. R. 3 A. 353 (Rev.), 
S. 22-^— Daughter's son cannot succeed to 
f/^ternal'grandfather on ground of father as sharing 
in cultivatioTu 

STo hoIdthat a daughter’s son can succeed to the 
holding of his maternal grandfather .of his father or 

Q. D.—VOL, 1—6 
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of widow. 

his mother who shared with the latter’s cultivation at 
the time of his death is to give an entirely unwarrant¬ 
ed extension to the provisions of S. 22 . Data PRA¬ 
SAD Z/. Bibi Kaniz Fatima. L.R. 2 A. 210 (Rev.). 

Illegitimate sons. 

-—S. 22— Illegiiijnate sons of Sudras can succeed. 

An illegitimate son of a Kayastha, who is a sudra, 
can succeed under S. 22 of the Agra Ten. Act. {Fre¬ 
mantle, S. AI. afui Burn, J. M.) KaU NaTH PRA- 
SAD V. GUR PRASAD. I. R. 4 A. 141 (Rev.) 

Interest of widow. 

—-S. 22— Interest of widow — 'Devolve', meaning 

of in case of widow. 

A widow who succeeds to an occupancy holding on 
the death of her husband may not have anything 
more than a life-interest therein, but she would be an 
occupancy tenant for the time being and the succession 
would open out on her death to the heirs of the last 
male-holder and would go to the persons entitled under 
S. 22 of the Agra Tenancy Act II of 1901 and then in 
existence, provided that, if those persons are the 
daughter’s sons or collateral male relatives in the 
male line of descent, they must be co-sharers in the 
cultivation of the holding at the time when the last 
occupant died. Case-law discussed. {Kanhaiynlal, 
J.) BHAWANI BHIKH V. SiDH NaRAIN. 

70 I. C. 820 : A. I. R. 1923 All. 18. 

-S. 22— Interest of widow — Tenancy Act of 

1859 , S.(s—Occupa/icy right, nature of — Occupancy 
holding, succession to. 

The next reversioner of a widow brought a suit to 
recover possession of a certain occupancy holding from 
one Mangal Singh who held the gift of those holdings 
from the widow, on the allegation that the widow had 
no right to make the gift. On the question whether 
the widow got the holding from her deceased hus¬ 
band, who died before the Act of 1873 , under ordi¬ 
nary rules of Hindu law of inheritance, or had acquir¬ 
ed in her own right, the right of occupancy. Held 
the right of occupancy first created by the Act of 
1859 was neither transferable nor heritable. The 
widow acquired the occupancy right in her own light 
and the succession to her would be governed by S. 22 
of the Tenancy Act iqor. {Gokul Prasad and Stuart, 
//.) Manpal Singh v. RaJ Partab Singh. 

44 All. 376 : 20 A. L. J. 181 : 65 I. C. 824 : 

L. R^3 A 66 (Rev) : A. I. R. 1922 All. 31 (2). 

--S. 22— Intei^est of widow—Cultivation by ten- 

—Death of tenant—Continuation of cultivation by 
widow—Remarriage entails forfeiture. 

A tenant died after holding certain land for lo years. 
His widow afterwards continued to hold the land 
for two years more and then'remarried. Held, that 
the widow had acquired occupancy rights, not in her 
own right but as an heir to her deceased husband 
and consequently she forfeited them on her remarri¬ 
age. {Fremantle, S, M. and Burn. f. Af.) . MT. 

Nawab Sultan KisHEN Dkl 

L. R. 4 A. 259 (Rev.)- 

-'S. 22— Interest of zuidow — Hindu zuidow— 

Succession to occupancy holdings^—Succession of brother 
of deceased on death of widow. 

A Hindu widow was in possession of her deceased 
husbandVbccupancy holding" from before 1901 ' and 
she died after the Agra Ten. Act came into force. On 
a question arising as to the succes.sion to the holding. 

that the brother of the deceased male owner 
was entitled to succeed under S. 22 {c) of the Act 
though he was not a sharer in cultivation with his. 
brother at th^ time of his death. {Ferard, S. AI. and 
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AGRA TENANCY ACT (11 OF 1901). S. 22—Intereit 
of widow. 

Hopkins, /. .\r.) Rudhuo ? . Sat Deo Tewari. 

L. B. S A. 285 (Bev.). 

--S. 2TL“J nteresl of svidoio — Hindu widoiv— 

Surrender t'xfinx'uiskos occupancy holding. 

Where a Hindu widow who has succeeded to an 
occupancy holding of which her deceased husband 
was the sole occupancy tenant, surrenders the holtling 
under S. iS (r) of the Agra Ten. Act, the occupancy 
right is extinguished thereby, (h'erurd, S. A/, and 
Harrison, J, Af.) GOVIND P.\NI>EY DIPA KOERI. 

L.B. 3 A. 291 (Rev.). 

-Sg. 22 and Interest of widow — A/aho- 

medan Tvidtno—Succession to occupancy holding — 
Ri marriage — Ho forfciture . 

Where a Mahomedan widow succeeded to the occu¬ 
pancy holding of lier deceased husband before the 
Agra Ten. Act ( 1901 ) was passed and remarried after 
that Act came into force, she does not forfeit rights 
on remarriage under S. 22 of the Agra Ten. Act. 
{Hopkins, S. Af. and Porter, J. M.') MUSST. MARIAM 
V. Kanwal Narain. L.R. 3 A. 311 (Rev.). 

Sharing in Cvltivation. 

-S. 22 — Cosharing in cultivation—Afinor and \ 

guardian. 

Where a guardian and a minor shared in the profits 
and loss of a holding, this amounts to co-sharing 
within the meaning of S. 22 . {Fremantle, S. A/.) 
RANJH SIN(;H V. VUSUF ( HAUDHURl. 

L.R. 6 A. 46 (Bev.). 

'——S. 22 —Sharing in cultivation—IVhat consti* 
tutes. 

Where the brothers, though separate, come together 
for cultivation and pooled their agri<'ulturai stock, it 
amounts to sharing in cultivation. {Fremantle, S.Af.) 

Hanuman Prasad ?■. Shamsher 

L. R, 0 A. 229 (Rev.). 

■■ “ “S. 22 —Sharing in cultivation—Succession of 

Collaterals — Co’sharing with ividcno, is not sufficient. 
Co-sharing with widow who has only a life tenure is 
not sufficient for purposes of S. 22 of the Tenancy Act. 
Joint living and cultivation with the last male owner 
must be proved before collaterals can claim the hold¬ 
ing. {Fremantle, S, Af. and Furn, /.Af.) KOLHU 
Barai rt. Sital Chaubk. L. R. 4 A. 234 (Rev.). 

'———S. 2 i^^Sharing in cultivation-'-Guardian or 
agent tn Possession is not a sharer in cultivation. 

Where a collateral of an absconding occupancy 
tenant of the suit land had cultivated the entire hold¬ 
ing as sub-tenant or quabi at the time of the presumed 
death of the absconder, the collateral could not in¬ 
herit the tenancy in the absenco'of prc*of that he was 
the nearest collateral. Moreover it could not be said 
that he shared in cultivation with the deceased. A 
person who manages cultivation on behalf of another 
whether as agent guardian, or in any other representa¬ 
tive capacity cannot be said to share in cultivation by 
i^ason of such management. {Hopkins, S. Af. and 
Fremantle, J. Af.) SHYAM SunDAR MaLIz/. SitaL 
Singh. 4 UjP.LR. (B.R.) 51 : L.R. 3 A. 359 (Rev.). 

-8. 22 —Sharing in cultivation through agent 

tsnoi enough. 

Co-sharing in cultivation through an agent could 
not be accepted for the purposes of S. 22 of the Agra. 
Ten. Act. {Pearson, J. Af.) RaM KISHORE SHUKLA 
r. i>HAlK Md. HaBIBULLaH. I.R. 8 A. 408 (Rev.). 

“®* 22 —Sharing in cultivation~—Help in cuUi- 
vatwn during illness is not^Co’sharing in cultivation. 
lleld that might be rendered in cultivation during 

the last illness of the tenant does not amount to shar¬ 
ing in cultivation. 

In the case of persons having separate holdings 


AGRA TENANCY ACT (II OF 1901). 3. 22—Miicel- 
laneous. 

sironger proof would be necessary to prove sharing in 
' cultivation than in the case of persons who were not 
separate previously. {Hopkins, S. M.J Haroa v,. 
M. Paigambar Bakhsh. 

3 XT. P. L. R. (B. R.) 85 (l)^ 

Sons and Grandsons. 

-S. 22 —Sons and Grandsons. 

Sons and grandsons of a deceased tenant have equal 
rights to the entry of iF^ir names in place of the de¬ 
ceased tenant. {Hopkins, J. Af, and Fremantle, 
S, M.) PraG V. KunaJI. 3 V. P. L. R. (B. R ) 78. 

Miscellaneous. 

-S. 22— Succession to tenancy — 7'enancy in pos¬ 
session of mortgagee at the time of tenants dea*h— 
Prospective heir of the tenant can be said to share in 
cultivation. 

Although where, when the mortgagor dies, the land 
constituting the holding is held by the mortgagee, the 
next heir of the mortgagor at the date of his death 
can be said to have been sharing in the cultivation of 
the holding. {Afukerfi, J.) LaLLU SINGH v, 

Raghunandan. a. I. R. 1925 AH. 794. 

-- 8 22 —Mortgage of property by female abso¬ 
lute aivner—Mortgage is valid and husband's heirr 
cannot oust mortgagee after her death. 

Plaintiff sought recovery of posse.ssion as the usu¬ 
fructuary mortgagee of certain plots mortgaged to him* 
under a deed executed in 1914 ,by a Hindu widow who * 
was the absolute owner of the property mortgaged,. 
She put the plaintiff into possession, and he remained, 
in possession for six years. On the lady’.s death, the 
defendants, her heirs, being the nearest reversioners of 
her late husband, succeeded in ejecting the plaintiff. 

Held, that plaintiff was entitled to recovery of pos¬ 
session. Held, further that ex-proprietary tenancy im 
favouT of the lady did not necessarily come into exis¬ 
tence from the date of the mortgage but if it did, it was- 
certainly surrendered by her to the only person who 
could be treated as the land-holder that is. the plain- 
' tiff mortgagee, and if any ex-proprietary tenancy did 
continue up to the date of her death, it certainly did 
not devolve on the defendants. 192 a All. 737 P’ 011 . 
{A/ears, C. J. and Piggott, J ) HaM PRASAD SiNGH> 

V. NEPAL Singh. 23 A. L. J. 868 : 88 I. C. 290 : 

47 All. 600 : A. I. R. 1926 All. 420. 

8‘ 22—/ nheritance— Daughter's sons and 
collaterals. 

Under the Agra Tenancy Act, a daughter’s son or a 
collateral can only inherit if he shared in the cultiva¬ 
tion of the holding at the time of the tenant’s deaths 
{Gokul Prasad, J.) SHAIKH SaTYAD HUSSAIN v. 

Shaikh Wali Muhammad. 73 I. C. 1030 ( 2 ) t 

L B. 6 A. (Bev.) 21 : A.I.B. 1923 All. 45L 
—~- S. 22— Succession of Wideno. 

A widow who succeeds to an occupancy holding on 
the death of her husband may not have anything more 
than a life-interest therein ; but she would be an occu¬ 
pancy tenant for the time being and the succes^on* 
would open out on her death to the heirs of the last 
male holder ^d would go to the persons entitled under 
S. 22 of the Agra Tenancy Act and then in existence, 
provided that if those persons are the daughter’s 
sons or collateral male relatives in the male line of 
descent, they must be co-sharers in the cultivation of 
the holding at the time when the last occupant died. 
Case law discussed. {Kanhaiya Lai, J.) BUAWaNI. 
Bhikh V SiDH Narain, 

- 70 I. C. 8S0 ! A. I. B. 1983 All. H. 

—S. Death of occupancy tenant before Act 
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AGRA TENANCY ACT (II OF 1001), S. 22. 

^Succession by Wido7o—Reversioners,w?ien can succeed 
— La7v governing—Hindu Law modified by N. IV. P. 
Rent Act^ S. 9 . 

An occupancy tenant died before the Agra Tenancy 
Act of 1901 came into force and was succeeded by his 
widow. She died after the Act, and the reversioners 
claimed to succeed: H ^/^f,succession must be governed 
by Hindu Law as modified by the N. W. P. Rent Act 
S. Q and they could succeed only if they cultivated 
jointly with the deceased tenant. (^Ryves and Gokul 
Prasad, //.) Bechu Singh v. BaLDEO SINGH. 

20 A. I. J. 105 : 4 U. P. L. R. (A) 12 : 44 A. 327 : 

65 I. C. 507: L. R. 3 A. 93 : A. I. R. 1922 All. 84. 
—Acquisition of occupancy rights by 
widow — Succession—Occupancy rights if transferable 
and heritable. 

Under the Act X of 1859 the right of occupancy 
tenancy was neither transferable nor heritable and 
came to an end on the death of the tenant if it took 
place before the passing of Act XVIII of 1873 . If the 
tenant’s widow remained in possession in such case, 
she acquires the rights of an occupancy tenant by 
twelve years adverse pofssession. If the widow having 
acquired a title by presenption dies after the coming 
into operation of the Agra Tenancy Act, the succes¬ 
sion to the holding is governed by S. 22 of the Act. 7 
528 , 13 B. L. R. 274 , Ref. i^Gokul Prasad and 
Stuart, //,) MaNPaL SINGH v. RaJ PaRTAB 

Singh. I. R. 3 A. 66 : 44 All. 376 : 65 I. C. 824 • 

20 A^L. J. 181 : A. I. R. .1922 All. 31 (2). 

—S. 22— Partition among tenants — Female ten¬ 
ant allotted some fields -Status of tenant—Co-sharinz 
in the fields—Effect of. 

Under a deed of pnvate partition among themselves 
the tenants gave some plots to their sister-in-law. After 1 
this the defendant was admitted by the tenants to | 
share in the cultivation of the plots in their posses- I 
sion. that the temporary and private airange- 

ment among the tenants having been made for their 
mutual convenience all the co-sharers continued to be 
tenants of the entire holding. On the death of the 
sister-in-law the plots that had been assigned to her 
reverted to the surviving co-sharers of the holding. 3 
b. D. 419 , Foil. The defendant, having as nearest 
collateral, co-shared in the cultivation of the holding 
to which the fields assigned to the sister-in-law were 
to revert after her death, his right as collateral must 
be deemed to extend to the whole holding. He had 

therefore occupancy rights on all the fields. iFreman- 

tie, s. M.) Ram Dayal V. Gopal. 

« ^ . L. R. 5 A. 121 (Rev.). 

-- S. 22— Death of occupancy tenant—Succession 

by widow^Death of widiao—Rights of daughter. 

An occupancy tenant died while the Rent Act of 
1881 was in force and was succeeded by his widow. In 
the subsequent settlement his daughter’s name was 
added as occupancy tenant. The widow died after 
Act II of 1901 came into force. Held, that the occu¬ 
pancy right of the w’idow could not descend to the 
daughter^ that the right of occupancy was extinguish- 
edat the widow’s death, and the fact that the daugh¬ 
ter had been recorded with her mother as occupancy 
tenant of the land in suit and that the Zamindar reali¬ 
zed the share of the rents from her did not operate to 
give her an occupancy right. The entry at the settle¬ 
ment proceedings did not constitute an admission on 
tim part of the Zamindar of her occupancy rights, 
yPremantle, S. M. and Burn, J. Mf) SHEIKH 

Mahomed Salim v. Mt. maktula Kuari. 

__ L. B. 5 A. 232 (Rev.). 

^ 22— Succession—Personal law — Applicabi*' 

(tty of-^Co-disciple of deceased tenant—Distant colla- 


AGRA TENANCY ACT (II OF 1901), S. 25. 

teral—Preference. 

Co-disciples of a deceased tenant cannot exclude as 
nearest collaterals a more distant collateral who has 
shared in the cultivation of the deceased. Where S. 22 
is not directly contrary to the Hindu law, it should 
be read along with the personal lav: of the parties. 
{Fremantle, S. M.) SaBHU SlNGHr*. KhaNZADA 
-INGH-__ L. R. 5 A. 256 (Rev.). 

S. Z2n-^Co’7Vidows-—Sale of proprietary right 
—Exproprietary tenancy—Survivorsh ip. 

Where on the death of a Hindu tenant his two 
widows sold their proprietary rights and became ex- 
proprietarj’ tenants in ther/>, the widows acquired ex- 
proprietary tenure in their own rights and not as heirs 
of their husband. The widows must be deemed to 
have.been joint tenants in the ex-proprietary tenure 
and on the death of one her interest would pass by 
survivorship to the other. {Hopkins, S. M. and Burn, 

I J. A/.) Raohubar Dayal v. Ganga Sahai. 

L. R. 3 A. 61 (Rev.). 

--s. 22— Occupancy tenancy— Devolution _ Joint 

holding. 

The devolution of interest of an occupancy tenant 
of a joint holding is governed by S. 22 and his succes- 
sors-in-interest cannot redeem a mortgage effected by 
him of his interest in the property. {Piggott and 
IValsh, //.) MUTASADDI LaL c/. DaYA ShaNKAR. 

2 U. P. L R. (All.) 417 : 62 I. C. 103 : L. R. 2 A. 3. 
—— — Ss. 23 to 30 —Thekadars tenants. 

Phekadars are tenants for the purpose of applying 
the provisions of the Tenancy Act and the provisions 
of Ss. 23 to 30 regarding the right of sub-leasing are 
applicable to them. 6 A. L. J. 649 , Ref. {Daniels, 
y.) Inder Deo Rai v. Ram Charitter Rai. 

74 I. C. 971 : 1. R. 5 A. 28 f Rev.). : 

A. I. R. 1923 All, 660. 

~24 and 28, Scope of—Suit in eject¬ 
ment Alaintainability — Sub-lease from a non occupan- 
ey tenant. 

Where a sub-lease was granted by a female non¬ 
occupancy tenant in her own right the Zamindar filed 
an ejectment suit against the sub-les.sees after her 
death, which was opposed by the lessees. Held, the 
sub-tenant is liable to be ejected, on the ground, that 
under S. 58 of the Act, a non-occupancy tenant or 
sub-tenant is^ liable to be ejected before 12 years, and 
the c<^tention that under S. 28 , the Zamindar is 
bound by the leases granted by the tenant-in-chief, 
during his lifetime would mean a serious invasion of 
his rights. Held further, the provision in S. 28 which 
preserved sub-leases after the interest of the tenant-in- 
chief has been extinguished is subject to the proviso 
in S. 24 , VIZ., a tenant by sub-Jetting cannot be relieved 
from any of his liabilities to the land-holder. A non¬ 
occupancy tenant cannot make a valid transfer of 
interest exceeding those which he has himself. {Fre¬ 
mantle, S. M. and Burn, J. M.') MurLIDaR v. 
Jabbu Lal and others. L. R. 5 A. 297 (Rev.). 

-S. 25 — Sub-lease in violation of is not enfor¬ 
ceable. 

All agreemei^ which are contrary to the law are 
void and unenTorceable and no party to such an 
agreement can obtain any relief from the Courts. 
{Lindsay, J.) DHarmaNz/. Sukhi. 73 I. C. 981 r 

(Rev.) 31 : A. I. R. 1923 All. 463. 

' ' 'S. 25 — Lease—Provision for re-entr^y on— 

Ncm-payment of rent—Efi^eet of. 

A condition in a lease providing for re-entry on 
failure to pay rent is inconsistent with the Act. {Burn. 

J. M.) Ghurey Sewa Ram, L.B. 5 A. 125 (Rev). 

—’ 26 —Exproprietary holding lease or mort¬ 

gage—Term of $ years. 
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AGRA TENANCY ACT (II OF 1901), S. 25. 

All exproprietar}- tenant executed a lease of the 
holding for 5 years at Ks. 120 rental per year. It was 
stipulated that Ks. 48 should be paid out of tlie rental 
to the /amindar and the balance was to be adjusted 
towards a debt due by the lessor under a document of 
even date. that the transaction was a lease for 

5 years and not opposed to S. 25 . (Fremantle, 

I^AKH.\R Singh 7. Dammar Singh, 


S. 25 ~Suh-lt\jse foe 


L. E. 5 A. 181 (Rev.). 

more than 5 years — 

Ft ifhts of parties. 

T he legality of the letting of an occupancy holding 
for more than 5 years does not aifect a suit between 
the occupancy tenant and hLs Shikmi. It is a matter 
solely between tlie occupancy tenant and the zemindar. 
(Fremantle, S. M. and Burn, J. M.) RaGHUNAN- 
DAN tv. Sarju Prasad. l. R. 4 A. 340 (Rev.). 

25— Sub-lease— Fi7fe years — Bond for 
entire rent — Construction. 

Plffs. sued to eject certain occupancy tenants 
together with th eir sub-tenants on the ground of illegal 
sub-Ielting. It was found that the occupancy tenant 
executed a bond for Ks. 600 in favour of a certain 
person and on the following day executed a sub-lease 
of the holding to his son for a period of 5 years with 
an annual rental of 190 during the period. Held, that 
the sub lease did not come within S. 25 of the Agra 
Ten. Act and that the tenant was liable to ejectment. 
(Burn, S. Af. and Pearson, J. A/.) BhUDEO v. 
MEGH Singh. L. R. 3 A. 606 (Rev.). 

-—S. 25 (4)— Occupancy tenancy held by males 

females and minors—Sub letting is illegal. 

The exception under R. 25 ( 4 ) of the Agra Ten. Act 
<loes not apply where an occupancy tenancy held by 
one adult male member and certain minors and females 
wa.s sub-let in the life-time of the minors and females 
and was again .sub-let after their death but within 2 
years of the former sub-letting- The sub-lease is 
therefore illegal. (Fremantle, J. A/.) AJUT)HIa zv. 
Chandi Prasad. L. R. 3 A. 83 (Rev.). 

-—S. 25 (4)— ExProPrietary tenancy—Joint 

holding by female and males — FJectment. 

An exproprietary tenancy was held by a female along 
with three males. It was sub-let for more than five 
years by them. Held, that the tenants were liable to 
ejectment and that the exception under S. 25 ( 4 ) of 
the Act did not apply. (Lovett, S. M. and Ferard, J. 

M.) Chhab Nath z/. Debi Pershad. 

I. R. 3 A. 272 (Rev.). 

... 'S. 28— Sub’leiling by sir holder — Section 

does not apply. 


S 28 of the Tenancy Act applies only to cases of 
sub-letting by a tenant and not to cases of sab-letting 
by a Sir holder. Where the sub-tenants had accepted 
the exproprietary tenant as their land holder and had 
paid rent to him and not to the zemiitdar they could 
not deny that the relation of land-holder and tenant 
existed. (Hopkins, S. M and Burst, /. A/.) SUNDAR 
hALv. JEORAKHAN. L. R. 3 A. 44(Rev.). 

—-;—S. 28 —Sub lease by tenant—Death of tenasit 

—ZemindaPs rights. 

An occupancy right is not a permanent right adher¬ 
ing to the land. When the family, in which it is 
created’comes to an end without legal heirs the right 
disappears altogether and therefore a sub-lease grant¬ 
ed by the occupancy tenant becomes unenforceable 
for the simple reason that there is no one left against 
whom it Can be enforced. To hold otherw-ise would 
be to offend against the principle of law that persons 
with limited Interests cannot make valid transfer^ of 
interest exceeding those which they have themselves. 
(Burn, S. M. and Pearson, J. M.) SVED AbBAS ALI 


AGRA TENANCY ACT (II OF 1901), S; 32 (2).^ 

TV. Adhar Singh. L, R. 3 A. 601 (Rev.). 

-'- 28 — Sub-lessee of exprofrictary tenant— 

Extinction of exProprietary right — Sub-lessee becomes 
lessee of latui-kolders—Period toauards creation of 
occupancy right begitis after the expiry of the lease. 

A sub-lessee of an exproprietary tenant for a term 
becomes the lessee of the land-holder after the extinc¬ 
tion of the exproprietary right for the unexpired term. 

The period counting towards the occupancy right 
does not begin to run until after the expiry of the 
term of the lease. NANHE KhaN v. HaZARI LaL. 

L. R. 2. Ai 185 (Rev.). 

-S. 81 —InactioU of landlord in getting a sub¬ 
lease declared void — Effect* 

A land-holder might accept and recognize a transfer 
but if he Nvishes to repudiate it he must do so at an 
early date and bring his suit within one year of the 
transfer. Where the landlord was found to be the 
sub-tenant of a transferee under an invalid lease from 
the exproprietary tenant, he is liable to be ejected at 
the instance of the exproprietary tenant. (Gokul 
Prasad, /.) MAKHAN LaL v. DEBI PRASAD. 

A. I. R. 1923 All. 401 (2). 

-Ss. 31, 25 and 67 (d)— Applies to Sub-Uase 

in contravention of Act* 

S. 31 of the Agra Tenancy Act applies not only to 
written leases but even to sub-letting in contravention 
of the Act. . The word sub-lease is the correlative of 
‘sub let’ in S. 25 and a sub-letting may be oral or 
written. The entry in Sch. IV regarding suits under 
S. 31 ( 2 ) covers suits under S. 57 (d'). (Fremantle, 

s. M.) Kuar Jang Bahadur Singh v. nohar 
Koeri. L. R-4 a. 182 (Rev.). 

—8 . 31 (2) — Illegal subletting—Suit for eject 
ment of a tenant must be brought within one year. 

It is not the law that a suit for ejectment of a 
tenant on the ground of illegal sub-letting can be 
brought at any time during the continuance of the 
sub-letting. Such a suit must be brought within one 
year from the date on which the illegal sub-lease was 
made. When there are several acts of illegal sub¬ 
letting, a fresh cause of action will arise in respect of 
each successive act. (Hopkins, S.AI. and Porter, 
/w/1/.) Bharat Indu v, Multan Khan. 

L. R. 3 A. 329 (Rev.). 

' ' —8 , 32 —One sharer kept out of possessioft by 
co-tenants—Suit by him for profits or damages is not 
barred. 

S. 32 bars a suit for partition of a holding. It does 
not bar the maintenance of a suit for damages or pro¬ 
fits where due of the parties entitled to a holding is 
kept out of possession by his co-tenants. 31 All. 348 
(F. B.), Appl. (Mukerii, /.) MUNSHI Ram v. 
Bhagwant. a. I. R. 1926 All. 697. 

' - 8 . 32 — Applicability. 

S. 32 » Agra Tenancy Act, does not apply to a suit 
to recover a fractional share in a holding against a 
person in lawful possession, (Daniels. /.) 'RaM 
KisHAN RaI V, ShEO SaGAR PaNDKY. 73 I. C. 462 ; 

A. I, B. 1924 All. 304. 

-^—■ 8 . 32^.S‘«*/ for ejectment^All co-sharers not 
Parties—Suit cannot l>e dismissed. 

A genuine division of a holding, though it may not 
bind the Zemindar, may confer on a co-sharer right to 
collect rents and a suit by him in ejectment cannot be 
dismissed merely because all the co-sharers have not 
been \^(Fremantte, S., Mj) SyeD JaWAD 

Husain Khan v. Raghunath Singh. 

L, R. 4 A. 195 (Rev.). 

-- --8/ 32 (2)«— Suit for possession of specific 

plots, against co-tenants is not barred when tht holding 
has been divided among themselves. But such suit 
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AGEA tenancy act CII of 1901), S, 34. i 

does not lie against landlord. 

When once co-tenants are in separate possession of 
separate plots out of the holding and one of the co- 
tenants is dispossessed, he is entitled to sue for specific 
possession of the plots from which he is dispossessed 
so long as the suit is instituted against the co-tenants 
and not the landlord. Such possession does not in any 
way interfere with the rights of the landlord —33 All 
143 Foil, 29 All. 66 . 30 All. 90 , 31 All. 348 . List. 
(Dalai, /.) GhaSI v. Mt. HhaRTO. 80 I. C. 941 : 

A. I. R. 1925 All. 53. 

-S. 34— E}ectment suit not — Failure to plead 

S. 34 fatal—Person in occupation -without land¬ 

holders consent can be ejected. 

Omission to plead specifically S. 34 of Agra Ten¬ 
ancy Act in a suit for ejectment is not necessarily 
fatal to suit.. A person occupying land without the 
land-holder’s consent can be ejected as a non-occu¬ 
pancy tenant. (Daniels, /.) IqbaL AHMaD v. 
SURAJ Bali. < 82 I. C. 651 : A. I. R. 1925 All. 2ip. 

■ ..Ss. 34 and 199— Defc72dant can have question 

of proprietary right referred to Civil Court. 

In a suit for ejectment under S. 34 the defendant 
can ask to have the question of proprietary right re¬ 
ferred to a Civil Court under S. 199 . (Daniels, J.') 
IQBAL Ahmad v. SuraJ Bali. 82 i. c. 651 : 

A. I. R, 1925 All- 210. 

-S. 34— Suit agaitist person who came into 

occupation with, consent of laftdlord—Section does not 
apply» 

S. 34 refers to suits brought against persons whose 
occupation began without the landlord’s consent and 
not to a suit in which it is found that the defendant 
was initially in occupation with landlord’s consent. 35 
All. 123 and 8 A. t- J- 1087 Ref. (Kanhaiya LaL /.) 

Mata Din v, Anand Madho. a. i. r 1925 Aii. 812. 

-S. 34— -Applicability to vendees of equity of 

redemption subject to fnortgage of proprietary right. 

Where the transfer of redemption subject to a usu 
fructuary mortgage of the proprietary interest was 
made behind the back of the original mprtgagees, 
S. 34 was held to be applicable for the recovery of 
arrears of rent from vendees of equity of redemption. 
(Ryves and Daniels, //.) OULAB SiNGH z/. Shib 
LaL. 21 A. L. J 331 : L. R. 4 A. 206 (Rev.) : 

74 I. C. 286 : A. I. R. 1923 All. 347. 

' ■ ~S. 34— Suit for refit under — When tenable. 

A Thekadar of a village from the Zemindar sued 
the defendant for rent undet S. 34 of the Agra Ten¬ 
ancy Act. Agreement for payment of rent had never 
been made between the parties ; nor was ever any 
rent formally got assessed by any Court Held, that 
the suit was not tenable. 8 A. L. J. R. 1087 Ref. 
(Ryves, /.) MaNNU LaL v. BaBU RaM. 

A. I. R. 1923 All. 402. 

-S. 34— Person in possession for more than 

12 years. 

Under S. 34 of the Tenancy Act a person who has 
cultivated land without the consent of the land-holder 
becomes a tenant when the land-holder chooses to 
acknowledge him to be so, either by suing for rent or 
by suing for ejectment; It is at the option of the land¬ 
lord to treat such a person either as a trespasser and 
sue him in the civil courts or as a person liable to pay 
rent and sue him in the Revenue Courts, but until the 
landlord has exercised this option such a person can¬ 
not be considered to be a tenant. (Gokul Prasad, 

/.) Tarif V, Asa Ram. , 73 i. c. 212 : 

A. I. B. 1923 All. 419. 

—Ss. 34 and 177— Proprietary title pleaded — 
Appeal lies to District Court. 

. Where in a suit in ejectment, the defendant ;sets up 
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a proprietary title within S. 177 (e) of the Agra Ten¬ 
ancy Act, an appeal lies to the District Court. 
(Daniels, J.) NaUJADIK KaI V. KAM JaTAN RaI. 

73 I. C. 584 (1) : L. R. 5 A. 14 (Rev.) : 

A. I. R. 1923 All. 568. 

-■■■- ■ Ss. 34 and 177 — Order of remand—IVo 
appeal lies. 

No appeal lies to the High Court from an order of 
remand passed by the District Judge in an appeal 
under the provisions of the Agra Tenancy Act from 
the Court of the Assistant Collector. (Piggott and 

Walsh, //.) jAi Prasad v. Dalsingar. 

eo I. c. 991 : 19 A. X. J. 146. 

-S. 34 —Ejectment suit — Want of consent — 

Proof of. 

Where the plaintiff has sued under S. 34 he must 
show that the defendant had entered on the land 
without his consent. (Fremantle, S. M. and Burn, 
/. M.') PiRTHi V. Bhagwan Das. 

_ _ . X. R 5 A. 223 (Rev.). 

--S. 34 —Unrcfftcd land—Entry in settlement 

record—Consent of Zemindar. 

An entry of a plot as unrented in the settlement; 
papers, even if attestation takes place, is insufficient 
to constitute an admission of consent by the Zemindar. 
(Fremantle, S. A/, and Burn, J M.') GULZARI v. 

Nawab Syed Mohammad ali Hussain Khan. 

X. R. 5 a. 246 (Rev.). 

S. 34 —Decision regarding defendant's status 
—Whether constitutes res judicata in a subsequent suit 
for ejectment. 

In a suit under S, 34 of the .^gra. Ten, Act by the 
plaintiffs alleging that the defendant had occupied 
the land without their expre.ss consent, and the laltep 
pleaded acquisition of occupancy rights by succession 
and the Judge decided that defendant had not succeed¬ 
ed to occupancy rights. Held, ip a subsequent suit 
for ejectment, against the same defendant, that the 
finding of the Judge as to his status in the previous 
suit was an essential part of the judgment and operat¬ 
ed as res Judicata against the defendant. (Fremantle, 
S. AI. and Burn, J. M.') SYED ALI MuSI RaZU 
AND OTHERS v. JUKHI SiNGH AND OTHERS. 

X. R. 5 A. 300 (Rev.). 

-S. 34 —Suit for Profits—Amount 'claimed as 

rent—Subsequent suit for ejectment under S.^^ — 
Whether plaintiff estopped. 

In a suit for profits a decree was passed aw’arding a 
certain sum on account of the renr of a particular plot 
to the plaintiffs. Subsequently he brought an eject¬ 
ment suit under S. 34 of the Agra Tenancy Act on 
the plea that there was no contract of tenancy. The 
defendants claimed occupancy rights. 

Held, tha.|\^the plaintiff was estopped from arguing 
that the recovery in the profits suit could not be con¬ 
sidered as evidence of taking rent. (Burn, J. M.') 
RaDHEY LaL and others V. PARAMP.^T. 

X. R. 5 A. 311 (Rev.). 

-S. 34 — Ejectment—Encroachment by tenant— 

Fixed rate holding. 

Area added by encroachment to lands under a fixed 
rate holding can only be regarded as land held without 
the consent of the Zemindar and the tenant is liable 
to ejectment therefrom. (Fremantle, S. M. and. 
Burn, J. M.') NAWAB Mp. ABDUL MaJID v. BHAG- 
wati Singh, L. R. 4 A. 189 (Rev,). 

-‘S. 34: — Sub’tefiant—Zamindar — Ejectment. 

The Zemindar could not be allowed to get rid ofi 
the sub-tenant by means of a nominal ejectment of 
the tenant in chief. 

The proper remedy of the zemindar was to proceed, 
against the sub-tenant under S. 34 of the Tenancy 
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Act. {Fiftnontlt, S. M.) KaGHUBIR PRaSaD v. 
RamJiawan. L. B. 4 a. 212 (Rev.). 

-S. 34 — Squatter—Cultiiation to the know¬ 
ledge of zeminda) - ffo ffesumftion of eonsent — '/'rent¬ 

ing squatter as tenant^/*rior cultivation cannot be 
availed of, for oCeufancy rights. 

Where a person squats up on a piece of land and 
holds it without the consent of the zemindar for a 
long period, the mere fact that the latter had know¬ 
ledge of it cannot imply or raise a legal presumption 
of consent within the meaning of S. 34 , Agra Tenancy 
Act. Even when the zemindar chooses to treat such a 
squatter as a tenant, the latter cannot under S. 34 

count his previous occupation towards the accrual of 

occupancy rights {Hopkins, S. M. and Fremantle, 
JM.) kUDRA PaRTAR NARAIN SlNOH PaRTAP 
NaraIN. L. R. 3 a. 6 (Rev.;. 

- S. 34— Proprietary title^Dispute as to--- 

Jurisdiction —Civil and Revenue Court. 

.14 "'as not meant to authorise the Revenue f?ourts 
to enquire precisely into questions of disputed title and 
to decide questions of a civil nature between persons 
who are claimants to the same land. The 

section does not apply to cases in which the evidence 
of long standing adverse possession is considerable. 
Where therefore in a case before deciding to whom 
the proprietary right belonged the court would have to 
decide iwo difticult questions, first, whether in the 
particular circumstances of the case any part of the 
land in suit came by gtadual accretion or otherwise 
and secondly, whether any or all the plots in dispute 
have been held in adverse proprietary possession by 
the appellant or respondent. Held, that the matter 
wa.s one for the decision by a Civil Court. {Fremantle, 

J. Af.) RaJa Sri Prakash Singh v. Suraj Pra¬ 
sad. L. R. 3 A. 137 (Rev.) : 4 U. P L. R. (B. B.) 75. 

-S. 34 —Ejectment — Af on-occupancy tenancy 

for a long period is no defence. 

The mere fact that defendant had been recorded as 
-an occupancy tenant of 2 Z years’ standing without 
payment of rent does not constitute a valid defence to 
a suit for ejectment by the /Zemindar on the ground 
that he was holding without consent. {Hopkins, S.M. 
and Fremafitle, J. M ) GOPAL LaLJI v, GaYA, 

L. R. 3 A. 167 (Rev.). 

“-S 34 — Grave — 7'enanfs right to cut denun — 

Ejectment by Zemindar. 

No length of occupation on the part of a tenant 
who has cut down a grove prevents the land-holder 
from suing him under S. 34 of the .Act and ejecting 
him if he so desire.s. {Hopkins, S. .4/. and Fremantle, 

J. Af.) Maharajah of Benares v. Ram Sundar 

UPADHIYA. L. R. 3 A. 160 (Rev.). 

- Ss. 34 and 68 —Cultivation of land — fCncnv- 

ledge of 'Z<.mindar—Rights of cultivator. 

Defendants had held and cultivated for over 40 
years certain plots of land without the consent (though 
probably with the knowledge) of the Zemindar and 
had p'licl no rent for the plots. Held that mere know¬ 
ledge on the part of the Zamindar did not imply or 
raise a presumption of his consent within the meaning 
'of S. 34 of the Agra Ten. Act. It is open to the 
Zemindar to withold his consent as long as he pleases 
and when he chooses to treat the cultivator as a tenant, 
he Cannot count his previous occupation towards the 
accrual of occupancy rights, {Ferard, S. Af. and 
Harrison, J. Af ) THAKUR MurLIDAR SINGH z/. 
Gysai Ram^^ ^ L. E. 3 A. 296 (Rev.). 

- S. 34— Person holding a grove and cultivating 

the land after trees are cut down, can be treated as a 
Jtenant and ejected. 

Under S. 34 the land-holder can treat the holder of 


92 

AGRA TENANCY ACT (II OF 1901), S. 36. 

a grove who cultivates it after the trees have been cut 
down without making any agreement with the Zemin¬ 
dar as a tenant and thus eject him but until he is so 
treated he is a trespasser. 

When land has been occupied without agreement 
and held without consent though with the knowledge 
of the Zamindar for many years the latter can hold 
the occupier as a tenant and eject him. {Fremantle, 
J. Af.) BISHANDHARI V. Sagar Rai. 

I.R. 2 A. 36 (Rev.). 

‘—S. ZA~~Order of remand passed by Oist. 
Judge not appealable to High Court. 

No appeal lies to the High Court from an order of 
remand passed by Dist. Judge in an appeal preferred 
to his Court under the provisions of Agra Ten. 
Act from the Court of Asst. Collector and the fact that 
the original suit was brought under the special provi¬ 
sions of S. 34 makes no difference. 28 A. 88 Foil. 
{Piggott and IValsh, JJ.) JaI PRASAD GaNESH f. 
Dalsingar. L. R. 2 A. 66 (Rev.). 

■ 8 . 34 —Land taken possession of may be culti¬ 
vated or altoived to remain falloiu. 

S. 34 applie.s to any person in possession of land 
whether the land is cultivated or not unless his con¬ 
duct shows that he is .setting up either a claim of 
adverse possession against the proprietor or some 
other bona fide claim against the land-holder whether 
proprietor or tenant involving a question of a civil 
nature. ShEO PUJAREY LaI. v. AUGHAR. 

L, R 2 A. 156 (Rev>). 

-- —'8 34 —Suit for redemption. 

W’here the plaintiff (mortgagor of a share) sued for 
redemption without showing when he reported the 
redemption of the mortgage, the suit is not maintain¬ 
able. {Burn, J. Af.) SOBHA v. DaYAL. 

4 0. P. L. E. (B. R.)46. 

-S. 34 —Suit to eject trespasser as tenant. 

Where the landlord treats a trespasser as tenant 
and sues to eject him, he can do so and S. 34 applies. 
{Petard, S. M. and Harrison, J. M.) RaM SaRAN 
Tulshi._ 60 I. C. 238 : 2 U. P L R. (B. B.) 90. 

3. 36— Rate of rent—Variation in, can only 
he by registered agreement. 

The rent originally payable was a grain rent. In 
fasli 1317 one of the land-holders induced the ten¬ 
ant to pay a cash rent. There was however no regis- 
tered agreement or decree or order of Court embody¬ 
ing the variation. 

Held that notwithstanding the payment of cash 
rent for a number of years, the rent payable remained 
as it was before fasli 13*7 under the provisions of S. 35 
of the Agra Ten. Act. The presumption mention¬ 
ed in that section can only be rebutted by proof of a 
registered agreement, decree or order. It is not rebut¬ 
ted by the fact that land-holders and tenants or some 
of them have actually received and paid rent differing 
in amount or kind from the rent previously payable. 
{Ferard, S . Af. and Hopkins, J. Af ) HaRDWaRI v. 

Surajbhan. L. R. 3 A. 279 (Rev.). 

— 8 - 36— Suit by grove-holder — IVrongful 
appropriation of fruits—Suit lies in Civil Court. 

The plaintiff was a grove-holder and the defendant 
the Zemindar. The suit was brought on the allegation 
that the defendant being entitled to one-fourth of the 
fruits of the grove had wrongfully appropriated one 
half of the fruits. The suit was filed in the Small 
Cause Court claiming the value of the fruits wrong¬ 
fully appropriated. The defence was that the suit was 
cognizable only by the Revenue Court being a suit 
contemplated by S. 36 of the Tenancy Act and that, 
therefore, the jurisdiction of the Civil Court was oust¬ 
ed by S. 167 of the same Act. Held, that the inten* 
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tion of the framers of the Tenancy Act was to include 
«uch a case as the present within the jurisdiction of the 
'Civil Court, and if Si 361 as framed, does not cover it, 
it is merely because the possibility of such a case was 
not thought of at that time when the section was 
■drafted. {Daniels, J.') RaJa Rabi Pratab Narain 
Singh v. Mahanth Ram Prasad 45 a. 725 
21 A. I*. J. 646 : 74 I. C. 602 : L. E. 4 A. 331 

A. I. R. 1924 All. 126. 

•- S. 36— ApplicabtUty—Sectioti does not apply 

io suit for recovery of value of fruits — Exact^Mean 
ini of. 

A suit for recovering the value of the fruits of a 
grove misappropriated by the land-holder does not fall 
under S 36 . Agra Ten. Act, and is cognisable by 
a Small Cause Court. The word ‘exact’ does not cover 
the direct appropriation of produce on the spot. 
'{Daniels, J.) RaJaRaBI PraTAB Narain SingH v 
Mahant Ram Prasad. L. R. 4 All. 331 (Rev.) * 
45 All. 726 : 21 A. L. J. 646 : L. R. 4 A. (Rev.) 331 

A. I. R. 1924 All. 126. 

- S. B6—Usufructuary mortiaie of sir —Mot 

itven to mortiagee—Contract to pay interest in case 
possession not delivered is enforceable. 

Where the ex-proprietary tenant executed a usufruc 
tuary mortgage of his sir lands knowing full well that 
the mortgagee could not be given possession over the 
lands and agreed to pay rent if no possession were 
g^ven and the mortgagee could not have his name 
mutated and failed to have rents assessed. Meld. 
even though a mortgagee of sir land fails to have the 
rent assessed, he is entitled to have interest at the 
contract rate. {Eyves, /.) Janki Ram z/. MISRI 
I-AL. 71 I. c. 382: A. I. R. 1923 All. 377 . 

- S. 36 — Ex-proprietary rights — Date of 

accrual. 

Ex-proprietary rights arise from the date of the sale. 
The Collector’s order under S. 36 merely specifies the 
land in which such right has arisen. Moreover under 
S. 36 ( 2 ) rent becomes payable from the date the ex¬ 
proprietary tenancy arose that is, the land becomes 
“tenant’ land and not sir from that date. {Hopkins 

S. M.) Ram Deva Misra z/..Lila HaJJam. 

3 U. P. L. R. (B. R.)94 (1). 

" S. 39— Enhancement decree — Mo mention as to 

date from which enhancement to take effect — Enhance¬ 
ment takes effect from date of decree. 

Where an appellate Court modifies a decree for en- 
hpcement passed by the first Court but does not 
direct that the enhancement should take effect from 
any earlier date this enhancement takes effect from 
the date of the appellate decree. Collector of 

OHAZIPUR V. J.^GADAMBHA SiNGH. 

L. R. 2 A. 179 (Rev.). 

S. 40 —Entry must be made on basis of posses¬ 
sion—Question can be re-opened on basis of title. 

S. 40 shows that where a certain person is in posses¬ 
sion the entry must be made on the basis of possession 
and the question can be re-opened upon the basis of 
title in either a Civil or Revenue Court. {Stuart, J,') 

Lalman V. Fazal muhomed Khan. 

I. R. 6 A. Rev. 132 : 78 I. C. 116 : 

A. I. R. 1926 All. 200. 
Ss. 41 and 97 —Entry of enhanced rent in 
Mhatauni with signatures of landlord, one of the 
tenants , guanungo—lVhether amounts to agreement to 
pay enhanced rent. 

^ The mere entry of a figure in the Khatauni with the 
signatures of the landlord, the tenant, and quanungo 
cannot be regarded as an agreement to enhance rent 
duly attested under the provisions of Ss. 41 and 97 of 
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the Tenancy Act. {Meave, /.) RaM PraSaD v. RaJ- 
JaN. 82 I. C. 332 : L. R. 5 A. 316 (Rev.) : 

A. I. R. 1925 All, 123 O). 

-Ss. 41 and 95— Oral agreement for enhance¬ 
ment of rent is not enforceable. 

A claim for enhanced rent under an oral agreement 
or unregistered deed cannot be enforced in a revenue 
court. 23 I.C. 417 , Ref. {Stuart. /.) PRAGNaRAIN 
V. Angad. 70 I. C. 496 .• L. R. 3 A. 132 ; 

A. I. R. 1922 All. 65 (2). 

*-S. 43— Exemplar land — Mon’occupancy land 

if can be taken. 

It is doubtful whether, according to the wording of 
the Agra Ten. Act, it is legitimate to take into consi¬ 
deration the land which was not recorded as occu¬ 
pancy but if the enhancement is only 25 per cent, and 
the average rate of the new rent falls at Rs. 3 - 8 -per 
bigha while the average rate paid by non-occupancy in 
Kharka is Rs. 6 - 5 - 11 , there is no case for revision. 
{Fremantle, J. M. Harnandon v. Parmadh Pra¬ 
SaD. 4 V. P. L. R. (B. R.) 45 : L. R. 3 A. 406. 

-—Ss. 43 and 44— Enhancement of rent — Basis 

of assessment—Exemplar area. 

Circle rates may be applied by a Settlement Officer 
enhancing rents during settlement under S. 87 (/J)'(ii) 
of the Land Rev. Act but not by an Assistant Collec¬ 
tor trying a suit for enhancement under the Tenancy 
Act. The Assistant Collector must examine exemp¬ 
lars of his own selection and should not limit himself 
to those filed by the applicant. The Assistant Collec¬ 
tor has no legal authority to fix rent at settlement 
rents. {Hopkins, S, t\I. and Fremantle, J. AT.) Ram 
Swaroop Udey Ram. 4 U. P. L. R. (B. R.) 90. 

---S. ^S^Enhance/nent of rent--Suit by theka- 

d<sr—Compromise with mukararidars no bar. 

In a suit for enhancement of rent brought by a theka- 
(lar from the Maharaja of Benares, a compromise giv¬ 
ing up all rights to enhance rent entered into between 
the tenants and certain mukararidars who had not been 
authorized to enhance rents cannot be pleaded as a 
bar. {Porter, J. A/.) HaNUMAN v. NaRaIN Pra- 

SAD. ^ ..4 B. P. L. R. 20 (Rev.). 

-S. 43. cl. (1) (b)— Enhancement of rent — Rise 

in prices—Competition rates. 

In cases of enhancement of rent it is advisable to 
check the general conclusion as to the effect of rise in 
prices by competition rates but the comparison must 
be limited to economic holdings only. {Fearsott, 

S. Af.) Sah-u Parshottam Das v. Raghunandan 

a - I. R. 4 A. 48 (Rev.). 

- S. 47 —Enhancement of rent—Compromise 

decree—Regi st ration. 

A compromise decree for enhancement of rent 
requires registration under S. 47 , Agra Tenancy Act. 
{Meave, /.) SaNTU v. ABHaINANDAN PraSaD. 

L. R. 6 A. 292 (Rev.) : 811. C. 297 • 

A. I, R. 1925 All. 32. 
-;-S. 47— Agreement to pay higher rent—Right 

to eject. 

It is not illegal for a zemindar to realise more than 
the rent formerly payable if the tenant pays it wil¬ 
lingly. 

Where however there is an undertaking to let him 
remain in possession for 5 years and on the basis of 
that a higher rent was agreed to the zemindar is 
estopped from ejecting him till the expiry of such 
period. {Fremantle, S. AI.') BISHAMBAR ’SlNGH z/. 
Sahib Ali.^ L. R. 4 All. 363 (Rev.). 

■■ -S. 47— Agreement to pay enhaitced rent un¬ 

registered cannot be pleaded in an ejectment suit. 

An agreement to pay enhanced rent not registered 
as required by S, 47 is invalid and cannot be pleaded 
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in an ejectment suit. (^Fcrani S. J/arnson, 

/. M.) BHAOWA I t MiSIR jHALAl CHAMMER. 

2 u. p. L. R. (B. R ) 94: 60 I. C. 260 : 

L. R. 1 A. 116. (Rev.). 

-S. 47-A— h'iconi of Rights — Rrcporation of — 

Slips sufplu'il to tenants are not instruments of 
agreement. 

The preparation of a Record of Rights is not 
equivalent to execution of an instrument within the 
meaning of S. 47 (a) of the Agra Ten. Act. During 
the record operations, which are a preliminary part of 
settlement proceetiings, slips containing extracts from 
the record are supplied to tenants who are then called 
on to attest these. Jt is a stretch of language to des¬ 
cribe such a slip as an instrument evidencing an 
agreement ])etween a land-holder and a tenant such as 
U conremplated by B. 47. The oral agreement proved 
by the settlement records is not sutheient to protect 
the tenant under S. 47. {Burn, J. J/.) RAM SaRUP 
iSJOPHiVA PkaSaI). L. R. 4 A. 161 (Rev.). 

-S. 51— Govennent rerenttt — Remission —B»s- 

wadaran Sahiq are entitled to l>enelit, 

'I'he bisu'oclaran cahiq of a \ illage were in possession 
ot their holdings and they were allowed to collect rent 
from the tenants of those holdings subject to payment 
of a certaitt rent to the proprietor 21 days before the 
Government revenue fell due. and there was a remission 
of Government revenue for a certain year. Held^ that 
the hisTiOadaran sahiq had a right to the benefit of the 
remission according to justice, equity and good con¬ 
science as according to S. 51 of the Act they were not 
entitled to collect any rent from the tenants from 
whom they used to collect rents before the remission 
was granted. (^Lindsay and Kanhaiya Laf J J 
Nai ha Gobind Ram. 64 I. C. 153 .• 

19 A. L. J. 681. 

-S. 62— Suit under — Comntutation of rent — 

A'ecessity for Previous notification. 

A suit under S. 52 of the Agra Tenancy Act does 
not lie unless a notification as laid down in the opening 
words of that section has been matle by the Local 
Government. (^Hopkins, .V, .1/.) MT. DeVI v. 

Nanwa. L. R. 3 A. 432 (Rev.). 

- S. 56 —Eiecttnenf of suh-tenant — Revenue 

Court. 

Where an occupancy tenant under a compromise of 
a suit in a Civil Court sub-let a portion of his holding 
to another person for a fixed rent, the latter is a tenant 
within the nreaning of S. 56 of the Agra Ten. Act 
and she could be ejected only in accordance with that 
Act. (Stuart,/.) KAM GaJADHAR V. MT. SURTANI 

71 I. C. 381 : A. I. R. 1923 All. 343. 

-S. 67— Occupancy holding — Landsi in several 

villages—Suit for rent— If to be separate. 

Where the lands constituting one occupancy holding 
are .'situate in several villages, separate suits for rent 
should be filed with respect to the lands in the .several 
villages. (Stuart, J.) BHUP NaRAIN RAI v. SRI 
THaKUR RaDHa. 78 I. C. 277 : 

L. E. 5. A. 211 (Rev.) ; A. I. E. 1925 All. 193. 

-S. 67— Settlement etitry of land as sir— Cor‘ 

rectness can be questioned. 

Where land has been recorded as sir at the last 
settlement and has been continuously so recorded 
since, the correctness of the entry of the land as sir at 
the settlement is under S. 57 , Act III of 1901 , open 
to disproof, (Siuarty /.) Lalman v. Fazal. 

L. B. 5IA. Rev. 132 : 78 I. C. 116 : 

A. I. R. 1925 All. 200. 
- S. 67— Occupancy tesiant — Cemfversiofi of hold¬ 
ing into grove — Eiectment, 

An occupancy tenant has no right to convert a portion 
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of the occupancy holding into a grove. If he does so. 
the land-holder has got the power to eject him for 
doing an act detrimental to the purpose for which the 
land was let. But that power can be exercised only 
within one year from the date of the conversion, 
(Kanhaiya Laf /.) MAN SiNGH v. MaPHO .SiNGH, 

22 A L. J. 70 : I.. R. 6 A. 34 (Rev.) : 79 I. C, 699: 

A. I. R. 1924 All. 430. 

■ ■ ■■ Ss. 67, 63 (a)— Alienation by Hindu widow — 

Reversioners cannot institute ejectment suit* 

A Hindu widow’s estate is not a life estate and it 
is not an estate held in trust for reversioners. She 
represents the estate and has power to make alie¬ 
nations subject to the right of reversioners to have 
those alienations set aside if they are found to be 
either not for legal necessity or not for the benefit of 
the estate. They do not cease to be operative. A rever¬ 
sioner therefore cannot institute a suit for 
ejectment in the, Revenue Court without setting 
aside the a.Uenation. (Stuart, /.) KaNDHYa MT. 
HaJkunwaR. 76 I. c. 681 (2^ : 

A. I. R. 1923 All. 367 (2). 

-Ss. 57 and 59 — Notice — Ejectment — Costs — 

Interest accruing after notice—Liability top.*)'. 

In proceedings under Ss. 57 arid 59 of the Agra 
Ten. Act the notice .should not require the judgment- 
debtor to pay the costs of ejectment or the interest 
accruing after the notice, ^^’here therefore the 
judgment-debtor paid the full amount of the decree 
but not the interest and costs as aforesaid, an order 
directing ejectment of the judgment-debtor is ultra 
vires. (flopkinSy S. M. and Fremantle^ /. M.') 

PreSHADI V. RamJas Mal. L R. 3 a. 258 (Rev). 

-;—Ss. 57 and 69 — Arrears of rent—Failure to 

P'ay decree amount doct not entail forfeiture. 

Ejectment on the ground that a decree for arrears 
of rent remains unsatisfied under Ss. 57 (<j) and 59 of 
the Tenancy Act is not a .step in execution of the deefee 
for arrears. It is an enforcement of the forfeiture of 
the tenancy of the holding on the ground of breach 
of one of the conditions on which the tenancy is held, 
viz., the punctual and complete payment of the rent 
of the holding. Under the Tenancy Act the grounds 
of foifeiture are those set in S. 57 . The collection of 
sums payable under Act VIII of 1873 may be made in 
the same way as the collection of rents payable under 
the Tenancy Act; but the law nowhere provides that 
failure to pay such sums when decreed involves for¬ 
feiture of the holding. (Hopkins, S, M. and Burn, 

/. M.) Kundan Singh v. Karan Singh. 

L. R. 3 A. 346 (Rev). 
- -8.67 —Construction of building on a Por¬ 
tion of the land—Tenant can be ejected only from that 
portion. 

Where a tenant constructs a building on a part of 
the holding he can be ejected from the portion built 
upon and not from the entire holding. (Hopkins, 
S. M. and Fremantle, J. M.) MUSHTAQ v. HOLAS 
RAI. L. R, 3 A. 429 (Rev). 

-S. 67 (<j )—Non payment of rent does not 

justify ejectment. 

Upon the death of K, the former Mahant, A took 
possession of the property claiming to be the successor 
of K , While in possession of the property he executed 
usufructuary mortgages of the land in dispute in favour 
of R. U instituted proceedings against A claiming to 
be successoi of K, He succeeded and became the 
recognised Mahant. He then sued in a Civil Court to 

eject R. The suit was compromised on the«e terms:_ 

R was to retain posses.sion over the plots in dispute at 
a rental of Rs. 2 a bigha so long as he paid the rent; 
but in default of payment of the rent U could eject him. 
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U alleging that K had not paid the rent applied to the 
Kent Court to eject him. On appeal on those pro¬ 
ceedings it was held by the first appeal court that A 
could not be ejected under the provisions of S. 58 but 
under S. 57 i^a). It was found on the facts by the 
lower appellate Court that R had paid no rent. The 
lower appellate Court ordered his ejectment. Held\ 
On R's appeal that the compromise undoubtedly binds 
the parties but this fact does not render it possible 
for the appellant to be ejected for non-payment of 
rent in the absence of a decree against him for arrears 
and the order for ejectment does not mend the matter. 
Under the provisions of S. 57 (<z), mere non-payment 
is not sufficient to justify ejectment. S, 58 does not 
apply to the case. C. J. and Piggott^ /.) 

Kuber Das v. Ram Din. 77 I. c. 927 : 

45 All. 6 : 20 A. I. J. 769 : A. I. E. 1923 All. 14 (2). 

- —S. 57 (a), (c) — Kjectment—Mere non-pay' 

ment of rent not sufficient. 

Mere non-payment of rent is not sufficient for eject¬ 
ment. For the maintainability of suit a decree against 
the appellant for arrears of rent is required. {A/ears, 
C. J. and Piggott, /.) MAHANT KUBER DaS v. 

Ram Din KaLWaR. 45 A. 5 : 20 A. L. J. 769 : 

77 I. C. 927 : A. I. R. 1923 All 14 (2). 

-—S. 57 (a)— Occupancy holding — AlOrtgage — 

Suit for rent by Zamindar — A/ortgagee impleaded — 
Subsequent steit in ejectment — Estoppel. 

Neither the joining of the names of the mortgagees 
of an occupancy holding as defendants in a suit for 
arrears of rent nor the styling of them as mortgagees 
in receipts for rent, amount to a recognition of their 
rights as such and the Zamindar is not estopped there¬ 
by from ejecting the mortgagees when the tenant 
himself has been ejected. Where owing to default in 
payment of a decree for rent a Zamindar brings a suit 
in ejectment under S. 57 the mortgagee of the holding 
is not a necessary party to the suit. The mortgagees 
who have not contractual relations with the Zemindar 
are not entitled to be joined as parties to the suit. 
{Fremantle^ S. M.) Ram SUBHAG SlNGH v. MaHA- 
raja Kesho Pd Singh. L R. 5 A. 214 (Rev.) 

-S. 57 (a)— Construction of. 

The wording of S. 57 (a) of the Agra Tenancy Act 
is unhappy but its intention undoubtedly was that the 
tenant should not be ejected before the expiry of the 
year on account of which decreed arrears are due. 
The literal sense of the wording is that he should not 
be ejected, unless a decree is obtained for a given 
year and remains unsatisfied at the end of the year. 
{Ferard, S AT. and Hopkins* J. AI.') MT. MaSUM 
Fatima v. NaJIBULLAH. L. R. 3 A. 287 (Rev.) 

-S. 57, Cl, (b)— Hindu widow — Permanent 

lease—Suit by reversioners for ejectment of the lessee 
in the revenue cottrt —Maintainability of. 

Where a Hindu widow in possession of agricultural 
land inherited by her from her husband granted a 
perpetual lease of the same in favour of strangers and 
after the death of the widow the reversioners sued in 
ejectment under S. 57 alleging that the plots were agri¬ 
cultural land treating the defts. as non-occupancy ten¬ 
ants no point w’as raised as to the nature of the land and 
the character of the tenancy either in the pleadings or 
in issues. Held* that the suit was maintainable in the 
revenue court. The. institution of a suit in ejectment 
was an election to treat the lease by the w’idow as a 
nullity and it was not incumbent upon him to sue in 
civil court.for cancellation of the lease. (^IValsh* A. 
C. J. and Sulaiman* J.') RaJRCOP KuaR v. KaND- 
HEYA. 22 A. L. J. 846 ; L. R.6 A. 313 (Rev) ; 

82 I. C. 238 : 1924 All. 785. 

Q. D.—VOL. 1—7 
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-Ss. 57 (b) and 65— Ejectment suit -Decree 

directing removal of construction on a Portion of hold¬ 
ing by tenant—Whether plff . entitled to costs and com¬ 
pensation. 

In an ejectment suit a decree was passed, awarding 
I costs, and compensation to ihe plaintiffs and directing 
1 the defendant that, if within one month, the construc- 
! tions were not removed he could be ejected. The 
1 defendant removed the construction as per the decree 
' aud the Court did not allow plaintiff’s costs and com¬ 
pensation as originally decreed. Held* there was no 
reason at all for depriving plaintiff of his costs and 
' compensation. {Fremantle* S. Af. and Burn* J. AI.') 
' Kundun V. Shadi. L. E. 5 A. 308 (Rev.) 

I -S. 57 (b)— Planting of trees by tenants — 

Rights of landlord — Suit — Limitation. 

If ? tenant plants trees without the written pennis- 
sioTt of the land-holder, the land-holder has a right of 
suit under S. 57 , cl. (b), the limitation for which is one 
year, and he cannot plead that the trees were planted 
without his written permission if he does not avail 
, himself of this remedy. {Hopkins, S. M.) BhOLA 

' Kauria 7 '. Dan Prasad. L. R. 3 A. 106 (Rev.) 

! 

% 

i-S. 67 (b) —Fixed rate tenancy—Agricultural 

purposes—House construction renders teJiant liable to 
ejectment. 

I The record of land as a fixed rale tenancy is conclu- 
1 sive proof that the land w’asleft for agricultural purpo 
ses. The construction of a house on land in a fixed rate 
holding is inconsistent with the purpose of the letting 
and renders the tenant liable to ejectment. {Hopkins^ 
S.M. and Burn* J. M.) SrI MaHARAJA PRABHU 

Narain Singh Bahadur v. Pandit achuta 
; Prasad Dube. L. R. 3 A. 401 (Rev.) 

—— S. 57 (c)— Lease for seven years — Option to 
I ente7—Suit in ejectment — Jurisdiciioti—Civil and 
I R eve flue Court. 

■ Under the terms of a lease for a period of seven 
! years the land-holder was given power to take back all 
' or any of the lands at his option during the period of 
1 the lease. In a .suit by the land-holder to eject the 
! tenant. Held that the suit fell under S. 57 (f) of the 
' Agra Ten. Act and item 13 of Group B of the fourth 
I schedule of the Ten. Act. An appeal therefore lay to 
the Civil Court. {Fremantle* S. M and Burn* J. M.) 

Partap Singh v. Rirwa. L. R. 5 A. 341 (Rev.) 

- - — s, 57 (c)— Lease for seven years—Provision 

for re-entry does not make tenatit a tenant-at~ 7 vill. 

A provision for re-entry in a lease for a period of 7 
years on the happening of a contingency does not 
have the effect of making the tenant a tenant-at-will. 
(Hopkins, S. M.) MT. SaRWATI KUNWARz/. LaLWA. 

L. R. 3 A. 242 (Rev.). 

-S. 57 {A')^^Grove’^ Tenant grove-holder— 

Ejectment. 

A suit to eject tenant grove holders .stand on a dif¬ 
ferent footing from a suit to eject a tenant of a grove. 
Neither S. 57 of the Agra Tenancy Act nor any other 
provision of law entitles the landlord to eject a tenant 
grove holder. {Stuart* J.) SheO PraSAD z/. BabU 
Ram. 71 I. C. 350 : A. I, R. 1923 A. 168. 

-—S. 67 (d)— Illegal transfer by occupancy ten¬ 
ant—Effect of ~~ Mortgage — Redemption* 

Where an occupancy tenant illegally transfers his 
I holding, the tenancy does not cease at once, but'only 
1 if the landlord sues to eject him. Where the transfer 
I was by way of mortgage, the occupancy tenant can 
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before ejectment redeem the mortgage. (^Kanhaiya 
Lol, y.) DLKGA CHOWDHURI z/. Jagkoop. 

79 I. C. 232 : A. I. R. 1923 All. 191. 

■- —S. 58— /-Jcctnifut — f^urdin is oft tenant to 

pra7'( his tenure 

The mere fact that theplffs. called the defts. lessees 
does not imply that they said or meant that the defts. 
were holding for a term. The burden of proof is on 
the tenant when he is sued by his landlord for his 
ejectment, to show that he has a pernianent right to 
stay on the land and cannot be ejected by the pro 
prietor. {Afuher/i. /.) CHOR SiNCJH t'. DaRYAI 
Singh L. R. 6 A. 163 (Rev.) : 821. C. 594; 

A. I. R. 1924 A. 915. 

■ ■ —Ss. 58. J77 (cl. c) and 198— Suit for e?ect- 

ment—Question of title raised—Appeal lies to the 
District Jud^e. 

In a suit for ejectment under S. 58 of the Agra 
Tenancy Act if the defendant raises a question of pro- 
prietar>’ title, an appeal lies to the District Judge. 
{Gokul Prasad, /.) TULSI PRASAD v. RA^fRAJ 

AHIR. 71 I. C. 308 : A. I. R. 1923 All. 414 (2). 

- — ■ - S . 58— Landlord a>id tenant — Admission to 

tenaticy—eVo proof of agreement as to lenf^th of tenattcy 
— Taping' of premium — Effect. 

The taking of a premium on admission to tenancy 
does not ordinarily imply a contract for an indefinite 
or even a very long term and very seldom does it imply 
a term long enough to ensure the acquisition of the 
status of any occupancy tenant. The le.st to be ap¬ 
plied is whether in all the circumstances the term of 
occupation is reasonably long, the implied agreement 
being seldom capable of satisfactory proof. 

In cases where there is no proof of any agreement 
not to eject for a definite term the circumstances must 
be considered. If the amount of the premium had 
been large with reference to the size of the holding it 
might have been found that there was an implied 
agreement not to eject for a term sufficient to allow 
occupancy rights to grow up. (^Eremantle, S> M.') 

Saved Jawad Ali Shah v. UJagir I.ohar. 

L. R. 5 A. 87 (Rev.) ; 10 0. & A. L. R. 440. 

— -S. 68 —Lease for ser/en years—Execution in 

the middle of the year — Electment. 

Where a lease is executed more than two months 
after the commencement of the year and there is no 
evidence of any agreement being come to at the be¬ 
ginning of the year, the mere recital in the lease for 7 
years that it is to come into eftect from the beginning 
of the year will be in operative. (^Fremantle. S. Af.) 

Mahomed mohsin r-. hehari. 

L. R. 6 A. 160 (Rev.) 

— - —S. 58— Grove — Electment from — When per- 

mi s sidle. 

It is necessary to distinguish between land which 
has been given to a person for the purpose of planting 
a grove and land in which there is already an establi¬ 
shed grove which is let to somebody. In the first case 
it is settled law that the land-holder cannot eject the 
grove-holder under S. 58 of the Tenancy Act unless 
there is some special custom or contract to that effect. 
Where however an established grove is let for rent, a 
suit for ejectment will lie under S. 58 of the Tenancy 
Act. (Fremantle, S. M. and Burn, J, Af.) KaSHI 
Nath z/. Data Din. L. R. 4.A. 71 (Rev.) 

S. 58— Grove—Suit for Ejectment — Afaisi- 

tainable. 

Under S. 58 of the Agra Ten. Act a suit for eject¬ 
ment from a grove is maintainable though the tenant 
can resist on the ground that the grove had been 
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planted with the permission, express or implied of the 
land holder. (Hopkins, S, Af.) BaBBAN SINGH 
Kamashankar. L. R. 8 A. 88 (Rev.) 

—“ ■ Ss. 68 and X^T-^Question as to proprietary 

title—Claim that land is khudkkasht is such a ques¬ 
tion. \ 

Plaintiff sued as occupancy tenant-in-chief to ejedt 
S. as his sub-tenant. S pleaded that he was ndt 
plaintiff’s sub-tenant, that he had held the land direct 
under the superior land-holder T. but had given it up 
and that it w'as now in the personal cultivation of T. 
T intervened and pleaded that the land was his 
khudkhasht. Held that a question of proprietary title 
was in issue both in the first Court and on appeal and 
that the appeal .should be presented to the District 
Judge and not to the Commissioner. 12 A. L. J, a^il; 
16 A. L. J. 239 Rel. (Ferard, S. Af.) TIDAKDHarI 
Singh v. Ramphal Ahir. L. R. 3 A. 300 (Rev.) 
-S. 58 —Afortsuge af occupancy rights — Be¬ 
comes extinct on extinction of occupancy right, 

A mortgage of occupancy rights however old is 
extinguished on the extinction of the occupancy right. 
Thereafter the mortgagee becomes liable to ejectment. 
(Harrison, J, AT.) KaJA RAM TewARI v. BINDB- 
SHARI PRASAD. L. R 3 A. 304 (Rev.) 

-S. 58 —Proprietary rights—Simple mortgage 

—Subsequent usufructuary mortgage including sir 
land—Exproprictary rights in sir —Acquisition of. 
Before the passing of the Agra Ten. Act (11 of 1901 ) 
a proprietor had executed a -simple mortgage of his 
proprietary rights to A. and a subsequent usufructuary 
mortgage of proprietary rights and Sir to B, The 
proprietary rights were sold in execution of a decree 
on the simple mortgage after the passing of the Act 
and the second mortgagee was at that time in posses¬ 
sion of the Sir. Held that the proprietor had not 
acquired exproprietary rights in the sir land and there¬ 
fore that second mortgagee was liable to be ejected 
by the purchaser. (Ferard, S. Af, and Harrison 

/. Af.) Deonath Singh Babu Madhori DaS. 

I. R- 3 A, 305 (Rev.) 

-S. 58 — A/or/gagee in possession—Agricultural 

lease—Binding on mortgagor. 

Where a mortgagee in possession of agricultural 
lands grants a lease of the same and there is no evi¬ 
dence that the rate of rent fixed was unreasonable or 
that the grant of the lease was collusive Held, that 
the leasing of the land was within the ordinary powers 
of the mortgagee as land-holder and the mortgagor 
was not entitled to have the lease cancelled except on 
proof that it w'as granted fraudulently, collusively or 
unreasonably, the onus of establishing these grouiids 
for cancellation being on him. (Hopkins, S. A/. aAd 
Porter, J, Af.) MT. RaM DULARI v. BaLAKRAM. 

L. R. 3 A. (813) (Rev.) 

S. 58— Grove-^Tenant is liable to ejectment. 
Though a grove is not agricultural land within the 
meaning of the Agra Ten. Act the tenant in posses¬ 
sion of it is liable to a suit under S. 58 of the Act, A 
tenant is one who pays rent in cash or kind not only 
for land held by him but also on account of groves, 
tanks, rights of pasturage, or of gathering produce, 
forest rights, fisheries, the use of water for irrigation 
or the like. (Hopkins, S. AI, \and Fremantle, J, Af.') 

Kheter Mohan Chatterji v domi. i ni 

4 TJ. P. L. R. (B.R.) 66 L. R, 3 A. 366 (Revj) 
/'S. 68 —Applicability op'A/on-occupancy tenants 
<an be elected-Grave—Agricultural purpose—Acquisition 
of occupancy right. I 

Under S. 58 of the Agra Ten. Act a non-occupancy 
tenant cart be ejected from land, groves, etc., unless he 
has acquired occupancy rights by reason of the land 

; - i - to /—.( 1 
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having been let or held for agricultural purposes. If 
a man has a grove part of which is fit for cultivation 
and lets it solely for cultivation then the land is let or 
held for agricultural purposes. (^Hopkitts^ S. M. ami 
Freniantle^ J. A/.) KRISHNAN PraSaD z/. Gobinda. 

L. R. 3 A. 399 (Rev.) 

S. 58 —Holding on sufferance without payment 
of rent does not create ri^ht. 

A person occupying land on sufferance without 
paying rent does not acquire occupancy right as a 
tenant and can be ejected as soon as the landlord 
withdraws the sufferance. {Ferard, S. M. and 
Harrison, J. Mf) AmEER HuSSAIN v ALLAHDIA. 

2 U P. L R. (Bv R.) 93 : 60 I. C. 258 : 

L. R. 1 A. 43 (Rev.) 
•S. 58 —Mortgagee in possession—Duty of—He 


AGRA TENANCY ACT (II OF 1901). S. 69. 

--—S. 68 (b)— Suit triable only by Revenue Court 

— Appeal to District Judge or Revision is not main¬ 
tainable. 

A suit under S. 58 (/5) being triable only by a Reve¬ 
nue Court a District Judge has no jurisdiction to enter¬ 
tain an appeal, nor is an application under S. 115 of 
the Civil Procedure Code to the High Court maintain¬ 
able. (^Ryves, J.) SaHHEI HuSAIN v. NaND KI- 
SHORE. 19 A. L. J. 596 : 

63 I. C. 891 ; 3 U P. L. R. (All.) 94. 

"S. 59— Fraud—Suit for declaration of rights 
lies in Civil Court, 

If fraud is established, there is no tenancy in exis f 
ence at all.to which the provisions of the Tenancy 
Act would apply, and the argument that the Civil 

- _ . , _ Court in entertaining such a suit is usurping the func- 

can leave out land. i tions of the Revenue Court in a matter which has 

A mortgagee on possession mu.^t manage the property I been exclusively entrusted to the Revenue Court by 
as a person of ordinary prudence would, if it were his the legislature, seems to be based upon fallacy. How- 

' ever, the Court might, on the new facts being brought 
to its notice, re-open its own proceedings in the exer¬ 
cise of its inherent powers to do justice in the matters 
entrusted to it. It is a matter for the Revenue Court. 
But that Court certainly has no jurisdiction to grant 
damages in an action for deceit, and no possible ground 
can be imagined either in law or equity or common 
sense for the conclusion that, if a person has really 
been deceived, he cannot sue in a Civil Court to estab¬ 
lish the facts in his own favour and to obtain a decla¬ 
ration of the assertion of his true rights, to which he 
has succeeded or which he has inherited. (jValsh 
and Ryves, //.) JaMMUz/. MaHADEO PRASAD. 

L. R. 3 A- 195 (Rev.) : 66 I. C. 659 : 

4 U. P. L. R. (A.) 84 : A. I. R. 1922 All. 294: 

-;-S. 59— Ejectment—Minor fudhnent-debtors—- 

Service of fictice. 

In a suit In ejectment under S, 59 the judgment- 
debtors were minors and one of the two guardians was 
not served personally. Held^ that ejectment was not 

^ - .... justified. {Fremantle, S. M. and Burn J. M.) 

entry that a tenant holds under a seven years registered POHap SinGH v. MT. GaNESH. 

lease would not give any right if the lease was not in L R 5 A 154 (Rev ) 

existence iHopki.u, S. M.) Chidey KhaN v. < - —S. 59—£:/ece>wu/Ar,-a^s Uu,Ire. 

MIRAD Khan. 4 U. P. L. R. (B. R.) 83. An ejectment under S. 59 of the Tenancy Act breaks 

0 . 58 (a; Limitation for a suit to eject occu- the tenure eyen if the tenant continued to occupy the 


own. 

✓ 

A lease of land for agricultural purposes being with 
in the powers of a mortgagee a lease granted by him 
is not terminable on redemption at the option of the 
mortgagor except when it is proved that it was granted 
fraudulently, collusively or unreasonably. {Hopkins, 
S. M. and Porter, /. M.) MT. RaM DaLARI v. 

Balall Ram. 3 U. P. L. R. (B. R.) 9 . 

-S. 68— Ejectment — A/o limitation. 

No period of limitation is fixed for a suit for eject¬ 
ment under the section. 

. An ejectment suit against a dead person is a nullity. 
(Hopkins, S. M.) GiRI LaL v DHARAM SINGH. 

3 U. P. L, R. (B. R.) 32. 

■ S. 58 —Orders directing correction of papers 

—An administrative act would not create any right. 

Orders for the correction of the revenue papers are 
made in compliance with Rule 43 A, B. C 6 ,ii. They 
are administrative and not judicial orders ; and ob¬ 
viously the entries made have no greater validity than 
the decrees or orders on which they are ba«ed. An 


patuy tenant is 1 year from date of sub-lease. 

A suit against an occupancy tenant on the ground 
of illegal sub letting must be brought within one year 
from the date of sub-letting. Sel. Dec. 12 of 1920 
followed. {Hopki/iSfS. M. and Fremantle, J.M.') 


same land. {Burn, J. A/.) Mala Khan v. SheO- 
DHAN Singh. L. R. 4 A, 217 (Rev.). 

Ss. 59 and 61 —Proceedings for ejectment 


Uncertified payment or adjustment cannot be pleaded. 

Pandit Sadanand PaNDE v. B. PrOTAB NARaIN. j Code, which bar proof of payment of money or any 

_« __ ... ^ I*; R- 2 A. 63 (Rev.).. ! other adjustment in satisfaction of a decree, which is 

*1, C / of defe/ulant \ not certidtid to the Court, apply to proceedings for 

eif tkepaddr’-^Defejidant denying liability to ejectment ' ejectment under .S. CO of the Tenancy Act ( Fre- 


•Burden of Proof—~Plaintiff to prove that period of 
■theka had expired or was about to expire at end of 
current agricultural year. 

The plaintiff sued to eject the defendant as theka- 
;dw. The defendant d,enied his liability to ejectment. 
The eyi4^nce oply showed that the. defendant gind his 
ancestors had been in possession of the land for oyer 
90 year^^and they had all along been paying rent to 

file plaintiff and his predecessors : 

Held, that the burden of proof -was, not on the 
(46|endant to prove that he. had,a; permanentj right to 
hold on., but itwas on,the,plaintiff to , prove, that,the 

ferm 9f rije theka under whiqh the defendant and’his- 

hel4 had;e:tpired or was about to expire 
At the end of the current agric.nltural and, -Re, 

having failed to prove it, his suit was liable to^-be: 


mantle, S.M. and Burn, J. M.') SuJaN v.- MD. I’aTEH 

ShahKhaN.^ . L. R. 4A. 261(Rev.). 

: 1 Ss. 59 and 60 —Afature of proceedings under 

Adjustment, out of Court can be recognised.. 

, Although the proceedi.ngs under S. 59 of the Agra 
Ten. Act resemble those, in execution and have to be 
instituted in the Court .having power to execute the 
decree for arrears of rent, they are not proceedings in 
execution. - Consequently it;, is open to the Assistant 
Collector^ to recognise a payment by the judgment- 
debtor outside Court though not certified to the Court. 
{Ferard, S. M, and Harrison, J. M.) SaMBHAR 
Singh v. Misir Paras Ram. L.R. 3 A. 297 (Rev.). 
rS. h^~r‘Ejec.tment—Power of ■ Appellate Court 


t^ interfere with LaaverCqurfs discretion--Application 
AUmicc^xA (. J' V "yj-"': '"-'^^‘g‘-^‘g^^yr,^\forireview of Jheiorder before issuing of .ejectment 


I*,,R. , 6 .A. .^7,(p.ev^.' .( v^i^erejin Xhe of.an application under S., 59 the 


I 
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('oun allows time and finally orders ejectment in its 
judicial discretion, the Board will not interfere in re¬ 
vision. \\ here the tenant asked for adjournment and 
paid a consideraMe sum but the (*ourt refused further 
extensir)n for tiie balance an<l ordered ejectment and 
refused an application to accept the balance after 4 
days though pi2>-7i'tjua had not been issued, field, the 
application of the tenant to accept the balance and 
cancel ejectment was (»ne for review and the <*ourt 
shouUl have exercised its discretion to cancel the eject¬ 
ment Thakl HI V. Chai’Dhuri Ghan Kant. 

L. R. 2 A. 235 (Rev). 

-S. 61 — hfeetment — Arrears of rent decree — 

ffahituol defaults —A'e frofer explanation of inabi 
lily to pay. 

A notice was issued to a tenant who had been a 
habitual defaulter to pay the amount of rent decree 
within a fortnight or to .show cause why he should not 
be ejected, .\fter the expiry of the fortnight the ten¬ 
ant put in an application for time on the ground that 
he was unable to borrow money but no explanation 
was given as to how he had tiisposed of the produce 
of the holding, field, that the C'ourt had exercised a 
proper discretion in rejecting the application and 
ordering ejectment of tlie tenant. (^Fremantle, S. A/.) 

Rhacavan din?' Harpriva Saran. 

L.R. 5 A. 60 (Rev.). 

-S. 61— Rcvieut of order disniissinz application 

for deposit—Order alUnuing, amounts to one allcnvifig 
time. 

Where an application for the deposit of decretal 
amount was dismissed but a subsequent application to 
reconsider the firse application was treated as an appli¬ 
cation for review and deposit was allowed to be made. 

field, that the Court’s order amounted to one allow¬ 
ing further time under S. 61 . {^Harrison, J. Af.') 
KlSHORI ?’. LaLA MaKUND LaI.. 

3 U. P. L. R. (B.R.) 69. 

- S. 63 — Ejectment — Co-sharcr entitled to 

collect entire rent ran eject tenant. 

A co-sharer who is entitled to collect the entire rent 
of a particular tenant is also entitled to eject him, as 
he is a land-holder for the purpose of the Act. (^DanielSy 

/.) Muneshar Tpavari V. Mt. Mahesha Kueri. 

L. R. 4 A. 329 : 74 I. C. 197 : 

A. I. R. 1924 All. 165. 

- S. 63 — Co-sharcr 7i'ho can collect rent can also 

sue in ejectment. 

The co-.sharer who is entitled to collect the entire 
rent of a particular tenant is also entitled to eject 
him. He is the land-holder for the purposes of the 
Act. Select Decision No. 2 of 1910 Foil. {Daniels., /.) 
MUNESHAR TEWARI v. MT. MAHESHA KUERI. 

L. R. 4 A. 329 (Rev) ; A. I. R. 19t24 A. 165. 
-S. 63 —Muafidars and sttb-tenants. 

In a suit by plaintiffs muafidars for ejectment the 
defendants pleaded acquisition of occupancy rights. It 
was found that defendants never paid any rent to 
plaintiffs, nor did they ever assert their title to the 
land to the knowledge of plaintiffs. 

Held, that the defendants were sub-tenants and liable 
to be ejected. {Oohjel Prasad, /.) CHHaJJU v, 
JhabBa. I. R. 4 A. 221 (Rev.) : 74 I. C. 681 : 

A. I. R. 1924 All. 293. 

■ --S, 63— F.fectmeni suit—Party brought on 

record after expiry of time—Knerwledge of proceedings 
—Effect of. 

Where a party who had full knowledge of the pro 
ceedings was brought on the record in an ejectment 
suit after a period fixed for filing the suit, the suit is 
not vitiated thereby. {Fremantle, S. M.') PraG 
Narain V. Kanchan Singh. L.R. 5 A. 126 (Rev.). 
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-S. 63 —Suit for ejectment—Rule as to time 

of filing is very rigid. 

Suit for ejectment has to be filed at a certain time 
of the year, the bar being as rigid as that of limitation. 
{flopkius. S. J/.) GIRI LaL V. DHARAM SINGH. 

3 U. P. L. R. (B. B.) 32. 

- S. 63 (2) —Sttit in ejectment—Addition of 

Party — Limitation. 

The Agra Tenancy Act fixes the particular period 
within which a suit for ejectment may be filed for 
administrative convenience only and not lay down any 
period of limitation in the ordinary sense of the term. 

A suit for ejectment cannot fail by reason of not bring¬ 
ing on the record all the necessary parties before the 
date fixed for filing such a suit. {Fremantle, J. 4/,). 
Parsidh Narain v. Mt. Sher Khan. 

L. R. 3 A. 392 (Rev.) 

-S. 66 —Ejectment — Conditional order — 

Should be Passed after notice. 

A conditional order of ejectment under S. 65 of the 
Tenancy Act should be based on an authoritative 
report and should be made after notice to the tenant. 
{Hopkins, S. Af. and Fremantle, J.M.') MUSHTAQ 
V. HOI.AS RaI. L. R. 3 A. 429 (Rev.)* 

-S 66 (2) —PVell in a holding—Tenant using 

water for irrigating other plots of land—Suit for 
injunction and damages lies in Civil Court and not 
Revenue Court. 

The defendant was the ex-proprietary tenant of a 
certain plot of land. There was a well on the plot. 
The defendant was using the water from this well to 
irrigate adjacent fields which he held as sub-tenant 
from another landlord. The plaintiff brought a suit 
for an injunction prohibiting the defendant from using 
the water to irrigate any land other than the plot of 
which the defendant was ex-proprietary tenant and 
for damages. 

Held, that the suit was not cognizable by the 
Revenue Court but should be brought in the Civil 
Court. {Heave, /.) LaCHMI NaRAIN v. MOOLI. 

86 I. C. 637 : A. I. R. 1926 All. 671. 
-S. 66— Ejectment — Revision. 

In an ejectment suit the tenant raised the question 
that he should be allowed the benefit of S. 66 of the 
Agra Tenancy Act but the Commissioners did not 
decide the point. Held, there was a ground for inter¬ 
ference in revision. {Burn, S. Af. and Pearson, J.Af.y 

Peary Lal v. prag Narain. L. r. 4 A. 39 (Rev.) 

-S. 66 —Benefit of the section—Right to. 

Where immediately after obtaining the benefit of 
S. 66 of the Agra Tenancy Act a tenant sub-let the 
holding again, he could not get the benefit of S. 66 a 
second time. {Hopkins, S. Af.) SarJU r-. GaJPUT 
Singh. L. R. 3 A. 436 (Rev.). 

-S. 66 —Benefit of section—Should not be given 

to sulrtenants for long period but may be given to 
tenant 7vho 7vas formerly a co-sharer. 

In cases of sub-leases for a long period the benefit 
of S. 66 should not be given but where the tenant was 
formerly a co-sharer in the village the benefit was- 
allowed. MaLOOK ChaND v. YuSUF AH. 

L. R. 2 A. 100 (Rev.). 

-S. 66 —Discrcti n used by Lotuer Courts—^ 

Board 7uill not interfere. 

The discretion in the Lower Courts under S, 66 will 
not be interfered with by the Board. {Hopkins, S.M, 
and Porter, J. Af.) ChaRITTER RaI v. BiSHNATH 
PRASAD. 3 V. P. L. R. (B. R.) 62. 

" ' "■ S. ST^E/ectment—Suit for—Pleas in de¬ 

fence. 

The pleas that the defendant had acquired occu¬ 
pancy rights and that his ejectment was- sued for be- 
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cause he had refused to agree to an enhancement of and, therefore, dispossession of the grove-holder by 
rent, can be raised as alternative defences to an the zemindar of a portion of the grove for six months 
ejectment suit. i^Frtmantle^ S. J/. and Burn., J. -V.) cannot take away the grove-holder’s right. {Mukerji^ 
RAM BhARASEYz/. KaLKA PraSAD. /.) LODAl RAM V. SUKHDEO KOERI. 

L. R. 4 A. 249 (Rev). A. I. R. 1925 All. 776. 

-S. 73 —Acquisition of occupancy rights — --—S.79— Eiectment — Landlord and tenant — 

Ejectment after beginning of year—Earlier portion of Limitation. 


the year if can be tacked < n. 

Ejectment after the beginning of a year had the 
effect of making it impossible for the ejected tenant 
to count the period of possession during that year for 
the acquisition of occupancy rights, but there is 
nothing in Ss. 73 and 78 of the Agra Ten. Act which 
would make it possible for a man admitted after the 
date of actual ejectment to count the earlier portion 
of that year during which the ejected tenant was 
actually in possession for acquisition of rights by the 
incoming tenant. {Fremantle, S. M. and Burn, J. 

M.) Mt. Shiama Devi v, Budhwa. 

L. R. 5 A. 339 (Rev.) 

-S. 73— Eiectment — Execution of decree — 

Date when it takes effect. 

Though the formal giving of possession in execu¬ 
tion of an ejectment decree is postponed till shortly 
after the beginning of the next Fasli year the eject¬ 
ment takes effect from the beginning of that year, 
{Fremantle, S. M. and Burn, J. M.') GaJaDHAR 
Prasad v. Mul Chand. L, R. 4 A. 68 (Rev.). 

-Se. 73— Decree in ejectment- When takeseffect. 

A decree in ejectment takes effect from rst July 
under S. 73 , Agra Tenancy Act, even if actually 
possession is delivered later. {Fremantle, S. M. and 
Burn, J. J/.) Hafiz Ahsan Ulla z, Eda. 

L. R. 4 A. 334 (Rev.). 

S. 76 Execution—Crops on holding—^ 

Tenant allowed to remain in Possession—Cannot com¬ 
pute time for occupancy right. 

Under S. 75 ( 2 ), Agra Ten. Act, when crops are 
standing on the holding at the time of delivery of 
formal possession, the parties may agree that the 
tenant remains in possession till the crops are cut pay¬ 
ing a reasonable rent. The term during which he 
remains in such possession cannot be computed for 
acquiring occupancy rights. {Fremantle, S. M.) 
Bisnath v. Mt. Bhawani KuaR. 

L. R. 4 A. 371 (Rev.). 

■ ——S. 78 —Tenant holding under a compromise 

in an eiectment suit does not acquire any statute. 

In an ejectment suit the parties came to a compro¬ 
mise under which tenant was to retain possession till 
the end of the year. Held, that the compromise 
does not mean that the tenant was admitted as a tenant 
but that his retention of possession was an incidence 
in ejectment proceedings which does not give him a 
fresh statutory tenure. {Fremantle, J. M.') NIHAL 

Singh s'. Bhagwati Prasad Singh MaharaJa. 

L. R. 2 A. 59 (Rev.). 

*“ " —S.-79— Sect. 79 does not apply to auction-pur¬ 

chaser purchasing a tenant's interest after latter's eject¬ 
ment, 

S. 79 can have no application to the case of an 
auction-purchaser who never actually or constructively 
was in possession of the tenancy and who in fact 
acquired his interest at an auction-purchase subsequent 
to the ejfectment. 13 A. L. J. 329 Foil. (Suldiman and 
Boys, //.) Bahadur v. Raja motichand. 

47 All. 589 : 88 I. C. 224 : 23 A L. J. 409 : 

A. I. R. 1925 All. 680. 

“ ^ S. 79 —Grffve is tiot a holding—Dispossession 

by zemindar for 6 months does not take away grove- 
holder's right. • 

A grove is not a holding within the meaning of S. 79 


In a suit in ejectment the Court found that plffs. 
were occupancy tenants, that there was no relation of 
landlord and tenant between the parties and that the 
deft, was one of the co-sharers in the patti where the 
Suit land was situate and that he had been in posses¬ 
sion for 16 years without the consent of the plaintiffs. 
The defendant pleaded that he was a co-sharer and 
holding the land as kudkasht. The suit having been 
decreed, the defendant appealed. Held, that the case 
was one to which S. 79 or the shorter period of limi¬ 
tation prescribed by the Act applied. The decree was 
therefore correct. To make S. 79 applicable eject¬ 
ment of a tenant must be by the whole body of co¬ 
sharers or by the lambardar. {A/ukerji, y.) RaNI 
V. Edal Singh. L. R. 5 A. 37 (Rev.) : 

22 A. L. J. 113 : 78 I. C. 1041: A. I. R. 1924 All. 431. 

--—S. 79— Rent-free grantee—Illegal ejeettnent 

—Suit for possession—Revenue Court. 

If a rent-free grantee has been wrongfully ejected 
by the Zamindar no suit under S. 79 can be brought 
in the Revenue Court. The only remedy open to a 
rent-free grantee is, therefore, to sue in a Civil Court. 
{Sulaitnan, /.) CHAUDHRI HaR SaRUP v. BRIJ 
Nandan LaL. L.R. 5 A. 103 (Rev.) : 79 I. C. 587 : 

A. I. E, 1924 All. 479 . 

-S. 79 —Dispossession by one among several 

proprietors—Applicability of the section. 

Dispossession by one member of the proprietary 
body, not being the lambardar, cannot be treated as 
ejectment of the tenant by the land-holder within the 
meaning of S. 79 of the Agra Tenancy Act. {Daniels, 
/.) Lagan Rai v. RaJa Rai. L. R. 5 A. 176 (Rev.) • 

79 I. C. 1025 : A. I. R. 1924 All. 507. 

- —S. 79 —Undivided mahal—Suit for ejectment 
of tenant —Parties. 

To enable a suit to be brought under S. 79 the eject¬ 
ment must have been made by the landlord, i. e., by 
the whole of the co-parcenary bvOdy. A tenant in an 
undivided mahal is the tenant of the whole co-parce¬ 
nary body and a suit under S. 79 cannot be brough- 
against one of those co parceners only. {Walsh, A. C. 
J. and Heave, /.) CHEDDA z/. ACHHU SiNGH.. 

46 A. 690 : 22 A. L. J. 570 : I. R. 6 A. 265 (Rev.) : 

A. I. R. 1924 All. 672. 
-S. 79— Ex-proprietary holding—Suit to re¬ 
cover possession by tenant—Jurisdiction of Civil Court 
— Absetue of defence — Effect. 

A suit by a tenant against his landlord and a person 
claiming under him to recover possession of an ex¬ 
proprietary holding is one of the nature described in 
S. 79 and is not cognizable by a Civil Court. The fact 
that the Zamindar did not defend the suit is imma. 
terial. {Daniels, J.') AIDalSingh v. GyaN SingH: 

L. R. 5 A. 257 (Rev.) : 79 I. C. 318 : 

A. I. R. 1924 All. 615. 

■ “S. 79— Death of tenant — Succession—Obstruc¬ 

tion — Dispossession—Limi tation. 

The provisions of S. 79 apply to cases where there 
has been a constructive as well as an actual or physi¬ 
cal ejectment of a tenant from his tenancy. Where 
a person claiming to have succeeded to a tenancy right 
by right of inheritance finds that on endeavouring to 
take possession of the same his right is denied and his 
possession ousted by the Zamindar, he has suffered an 
ejectment at the hands of the landlord within S. 79 
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and his appropriate remedy is by a suit under the Ten- : 
ancy Act. (/W. 7 A J ) BlDlYA MiSIR v. MT. DaRYaI ! 
KuaR. L. R. 5 A. 184 (Rev.) : 79 I. C. 566 ; j 

A. I. R. 1924 All. 678 (1). ' 

-S. lease hy Zavihidar /a 

favour defendant --Ke^istcred lease — Ltmjf>ardar 

ackuinoledf'laiutiff as uou-oceupauey teuaut—~Dis' 
possessioti — Erect fueut — Datuases — htf unction — Suit 
if maintainable in Ci'dl Court. 

On the death of a tenant the Zamindar granted a 
registered agricultural lease of the holding in favour 
of the defendant, but the T.ambardar acknowledged 
the plaintiff wlio wa> tiie heir of the deceased tenant 
as a non-occupanc) tenant and recovered rents from 
him. More than a year after the lease, the defendant 
dispossessed the plaintiff and cut and carried away his 
crops. The plaintiff thereupon sued the defendant 
for recovery of posse.'sion, damages, and injunction 
within six months of the dispossession without im¬ 
pleading the Zamindar as a pai-ty. The suit was filed 
in the ( ivil Court and it was objected that the Civil 
Court had no jurisdiction. Held, that there was no 
ejectment l)y the Zaminriar. the defendant being 
merely a trespasser and that the suit as against him 
was maintainable in the (‘ivil Court. The plaintiff 
even if he were regarded as a non-occupancy tenant 
was entitled to remain in possession till eviction in the 
course of law and that the registered lease could ^not 
supersede the plaintiff’s right. (^Stilaintan and A an- 
haiya Lai, JJ.) CHET KaM v. SITA RAM. 

46 A. 717 : 22 A. L. J. 713 : 82 I. C. 251 : 

L. R. 6 A. 366 (Rev.) : A. I. R. 1924 All. 678 (2). 

-S. 79— Applicability. 

S. 79 applies only to a case where there is more or 
less forcible ejectment and not where there is eject¬ 
ment by mutual consent. { Mukerji, /.) HIJaI BAHA¬ 
DUR V. Parmeshwari Ram. 78 I. C. 1026 (2; : 

A. I. R. 1924 All. 834. 
--—Sa. 79 and 167— Jurisdiction — Suit for pos¬ 
session as occupancy tenant lies ottly in Revenue Court 
and damages. 

V'here the plaintiff brings a suit for possession as 
occupancy tenant and damages for crops forcibly cut 
and appropriated by the defendant claiming under a 
lease from the Zamindar, held, that the plea for posses¬ 
sion was maintainable only in the Revenue Court and 
that the claim for damages must also fail. The suit 
was in effect an attempt to evade the provisions of the 
Agra Tenancy Act. The Civil Court cannot investi¬ 
gate, even much less find on the'allegations of the 
plaintiff that he is for one reason or other an occupancy 
tenant. Nor can it for the same reason decide whether 
the defendants are permanent lessees. A suit for 
declaration between two rival tenants may be brought 
in a Civil Court but a suit for possession as an occu¬ 
pancy tenant must be brought in a Revenue Court. 
\RyVes, Jf) SiTA RAM v. CHAIT RAM. 

E. E. 4 A. 291 : 71 I. C. 447 : A. I. R. 1923 All. 257. 
———Sb. 79 and 81— Suit by tenant against an¬ 
other tenant for dispossession must be brought within 
months, 

A suit for possession by a tenant against a subse¬ 
quent lessee from the zemindar on the ground that the 
latter has encroached on his fixed rate holding, most 
be brought within six months of the dispossession. (13 
A. L. J. 295 and 27 AM. 372 , Ref.) {Gohul Prasad, 

/.) Parsotam V , Ganpat Ram. 

X. B. 5 A. 16 (Rev.) : 76 I. C. 1012 ; 

A. T. B. 1923 All. 617. 

. 8. 79 —-Efectment by landlord—Omission to 

recover possession within six months by tenant extin¬ 
guishes kis rights. 
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The failure of a tenant to apply to recover posses¬ 
sion of a holding from which he has been wrongfully 
ejected by the land-holder within the period of six 
months allowed by the Tenancy Act bars not only his 
remedy but extinguishes his rights also. 21 A. 304 : 13 
A, Ij. j. 295 , Ref. (^Gokul Prasad, J.) BHIKHARt 
Singh v. Jokhan. 4 V. P. L. R. (A.) 104 t 

66 I. C. 856 : A. I. R. 1922 All. 124. 
-S. 79Scope. 

A sub-tenant cannot claim advei'se possession 
against the transferee to whom permanent lease has 
been granted by an occupancy tenant nor can he 
claim that the suit is baiTed by time. The appellant 
having not acquired the status of the zamindar simply 
because of his purchase of a fractional share in the 
village the appellant-defendant cannot claim the 
privileges of a zamindar as against the plaintiff who 
claims through the occupancy tenant. {^Gokul Prasady. 

y.) Rameswar Dube v. Sheo Harakh dube. 

4 XJ. P. L. R. (A.) 87 : 66 I. C. 529 r 

A. I. R. 1922 All. 277. 
-S. 79— Grove—Is not a holding. 

Land held for a grove is not land held for agricul¬ 
tural purposes and b not a ’holding’ and S. 79 of the 
Act would not apply to a suit by a grove-holder to re¬ 
cover possession of the grove. {Batierfi, Tudball and 
Sulaiman, //.) 'KF.SHO PRASAD SHEO PRASAD. 

44 A. 19 : 3 V. P. L. B. (All.) 117 : 

64 I. C. 248 : 19 A. X. I. 749 ; 

A. I. B. 1922 All. 301 (P. B.). 

-S. 7d—Scope. 

On the death of the tenant of an occupancy holding 
the names of his wife, his brother’s and sister’s sdh 
were recorded. On the death of the wife the brother 
brought the suit for a declaration that the sister’s son 
had no concern with the holding and for perpetual in¬ 
junction or in the alternative for recovery of posses¬ 
sion if plaintiff were proved out of possession. HHd, 
the suit was barred by S. 79 of the Act. 27 All. 372 
followed. {.Ryves and Stuart, J/•) PRYaJ. AHIR v. 
MahabIR Ahir. X. R. 3 A. 238 (Rev.) : 

69 I. C. 811 : A. I. R. 1922 AH, 317. 

■ ■ - ——S. 79 —Sir land—Mortgage of — ExProPrie- 

tary rights—Suit for possession agaittfd purchaser of 
land is maintainable. ' ' 

Persons having exproprietary rights in sir land can 
sue the purchaser of land under S. 79 ^of the Agra 
Tenancy Act for posse.ssion. It is immaterial that the 
latter w'as in possession as mortgagee on the date^on 
which exproprietary rights wefe acquired. {^Fremantle, 
S. Af. and Burn, J. M.') Ram UDIT OJhA v. PaLA- 
RAM OJHA. X. B. 4 A. 318 (Rev>. 

—— —Sb. 79 and 87— Abandonment-^Finding^ of 
Tahsildar is not evidence in suit for wrongful ejectr- 
ment. ' 1 

A Tahsildar's finding as to abandonment on an ap¬ 
plication under S. 87 of the Ten. Act is not admissible 
in evidence in a suit by the tenant on the ground of 
wrongful ejectment under S. 79 of the Act. 

S. M. and Pearson, J. RaMCHARAN v. ALI 

BakSH. L. R. 3 A. 476 (Rev). 

-——9. 79 —IVrongful dispossession of \ tenant-^ 

Omission to sue—Extinguishment of right. 

Where a tenant is wrongfully dispossessed by 1 his 

land-holder and omits to sue within six months for re- 

• 

covery of possession, his tenancy ‘rights aira extin- 
guishod. 1^ ifHdphihs, S. Af.^and Fremantle, J. Af.') 
RIAZ-UD-DIN V, SHIBBA SiNGH. 

4 U. P. X. R. 15 (Rev.) 
-“— 8 . 7^Suit does not lie until area is defined’. 

Until the area in w-hich exproprietary rights were to. 
be granted has been defined a suit under S. 79 w 6 uld 
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not lie for recovery of possession. But the time dur¬ 
ing which proceedings for specification of the expro- 
prietary area were pending could be deducted in com¬ 
puting the term of 6 months provided by law. 
{Napkins^ S. M. and Fremantle^ J. M.') MUSSaM 
MAT RaCHALA KUAR v. SHEOGOBINDA RAI. 

4 U. P. L. R. (B. R.) 33 : L. R. 2 A. 70 (Rev). 

- --S. 80 (1) —Scope of—Appellate Court's powers 

to restore possession — JVon~occupancy tenant. 

Where the Collector in an ejectment suit found that 
the defendant at the time of suit was dead, and an 
application for substitution of legal representatives of 
the defendant was refused on the ground that there 
was really no suit in existence, and it was contended 
on appeal, by the plaintiff that under S. 8o (i) of A. 
T. Act an appellate court, when dismissing an eject¬ 
ment suit, had no power^to restore a non-occuparicy 
tenant to possession. Fields S. 8o (i) of the Agra Ten¬ 
ancy Act refers to a different class of cases and has 
no reference to the powers of an appellate Court to 
restore a non-occupancy tenant to possession, when it 
reverses a decree for his ejectment. {Burn-, J. A/.) 

Kunwar Brij Raj Saran Singh v. Ramchander. 

L. R. 5 A. 301 (Rev.). 

--S. 83 —Tenant can surrender without lattd- 

lord's consent by simply giving up lands—Liability for 
rent applies (inly to first year of non-occupation. 

A tenant may surrender his holding by actually 
giving up the lands. His liability in the circumstances 
would only amount to a payment of the rent for the 
first year of his non-occupation. {Mukerii., J.') 

Kharbar V. Abdul Raoof. a . I. R. 1925 All. 816, 

— S. 87— Abandonment — Proof—Failure of 
land-holder to Proceed under the section^ 

It has ever been held that there is absolutely no 
other way of establishing abandonment by an occu¬ 
pancy teaoant except by proceeding under S. 87. Ob¬ 
viously this section lis not meant to provide the only 
means for establishing this fact as it can only be 
brought into operation w’hen the tenant has left the 
neighbourhood. When the tenant has done so it 
must, of course, be held that if the land*holder fails to 
avail himself of this procedure He will be consider¬ 
ed to have, neglected to take advantage of the means 
provided for him by law for establishing his claim de¬ 
finitely, and the burden must lie heavily on him : but 
cases do arise where it is positively to the ad¬ 
vantage of the zemindar to allow an absconding ten¬ 
ant’s name to remain on the papers as a means of pre¬ 
venting the acquisition of occupancy rights by the 
sub-tenant, (^Pearson., J. A!.') MahOMED ALI 

NaSIR Khan Guptar., L. R. 4 A. 66 (Rev.)., 

■■ } 87 —Abancppnment is a question of fact. 

,\It is always a question of fact, whether (.the Zemin¬ 
dar is to be considered as agent of the tenantdn-chief 
or the latter is to be held to have definitely abandon¬ 
ed. ^ {Pearson^ /.Mf) NEURAHIRz». KaULESHAR 

AHIR, ^ IM L. R. 4 A. 58 (Rev.). 

-T'; ■ —S. S*ir7rdhandonment of land by tenant—JVhai 
ctmeiitutes-^Actioft by zemindar. 

iTechnical abandonment under S. 87 of the Act 
cannot be said to,be proved where the tenant-in'Chief 
<Jid pot] leave, the village., 1 fThe - mere entry in the pat- 
wari/ paper^'! tha^ the .lland has been abandoned does 
npt m^ke anyjdiffereno^. t {Fremantle, S. M.\ Sheo 

Nath KuRMi z/. autar Kurmi. 

^ _ „ . . . I..B. 4A. 130 (Rev). 

p7 Toof of obofidontn^fit* j ^ 

,iln order to proye, abandonment it is necessary to 
Pwye npt only,jt.bat,the tepant.ihas left :the village but 
also that done go w^ithout making arrangements 

oolHvatiffnj {Fremantle, S. M. and Burn, J. 


AGRA TENANCY ACT (II OF 1901), S. 92 (1). 

/!/.) Sakhawat Ali z/. Asad All 

I. R. 4 A. 173 (Rev.). 

-S. 87— Abandonment — Proof. 

Proceedings under S. 87, Agra Tenancy Act, is not 
the onlv method of proving abandonment. {Burn, J. 

A/.) Naina z-. Chaudhuri Balwant Singh. 

I. R. 4 A. 188 (Rev.). 

-S. 87 —Abandonment of holding — Proof. 

The law as to abandonment of a holding by a ten¬ 
ant in Oudh is not the same as it is in Agra and the 
facts that the tenant went away and that a relative 
left in charge of the holding paid rent direct to the 
landlord on his account does not constitute abandon¬ 
ment. Where there is proof that when the tenant 
went away he made no arrangements for the cultiva¬ 
tion of the holding then there may be an abandon¬ 
ment. {Fremantle, S. A/, and Burn, J. AI.') AmiR 
Haidar Khan v. Ram Ratan. 

L. R. 4 A. 286 (Rev.). 

-S. 87— Absence of tenant—Cultivation by 

cousin—Acquiescence of Zetnitidar — Effect. 

During the absence of a tenant, the land was being 
cultivated by his cousin. The Zemindar took no steps 
under S. 87 to have the tenant’s name removed, but 
acquiesced in the cultivation by the cousin. 

Held, the cousin must be recognised as holding on 
behalf of the absent tenant. {Burn, J. A/.) RaJa 

Ragho Prasad Narain Singh v. Bankey. 

L. R. 3 A. 226 (Rev.) : 4 TJ. P. L. R (B. R.) 58. 

-S. 88— Afon-occupancy tenant. 

A non-occupancy tenant is not entitled to plant trees 
w’ithout the consent of,the Zamindar in writing. 
{Daniels, J.) HaZAKI v. RaM DULAR.' 

A. I. R. 1925 All. 702. 

-S. 88 —Occupancy tenancy—Trees cannot be 

planted without landlord's consent. 

Under Tenancy Act, 1901, trees are mere improve¬ 
ments. But an occupancy tenant cannot plant trees 
without the consent of the Zamindar. The provision 
that tenants would be entitled in future to plant trees 
with the Zamindar’s permission does not by any stretch 
of reasoning, amount to a grant by the Zamindars of a 
right to occupancy tenants to sell trees standing on 
the occupancy. {Alukerii, /.) PeerJI MOHIB ALI 
Shah v. Ram Chander. a. I. R. 1925 All. 796. 

-S. 88— Occupatuy tenant — Improvement made 

by consent of \‘j out of iS Zamindars. 

Where 17 out of 18 Zamindars consented to the 
making of an improvement, held that the Court will 
not'compel the occupancy tenant making the improve¬ 
ment to destroy it at the instance of the i8th Zamindar 
as the benefit of that occupancy holding is the'benefit 
of the whole village whether the plaintiff is interested 
in it or not. {Stuart, /.) RESHNA BIBI v. BHAWANI 
Saran. A.I. R. 1923 All. 281. 

- -^-S. %%—AIango trees planted with landlord's 

consent are not transferable. 

Where it is found that trees were planted presumab¬ 
ly w’ith the consent of the Zamindar on the occu¬ 
pancy holding by the tenant, the tenant acquires no 
transferable right. 13 A. L. J. 833 Foil. , 34 All. 545 
Dist. {Sulaiman, /.) ABDUL RaUF v. RaJU 
Muhammad Shah. 75 I. C. 665 : 

A. I. R. 1923 All. 840. 

■■ • ■—‘S. 92 {l')—r Applicability—Improvement efifect- 
ed over a larger area than included inthe zemi^ari 
—Equitable claim to compensation. 

A land-holder sued to eject a tenant from a portibn 
.of area included in his zemindari. It was found that: 
the.tenant.had constructed an embankment benefiting- 
a< larger area! than that included in the zemindari with 
ther consent of .the land-holder. .. u 
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/fc/J, the case was not covered by S. 92 (i ) but the 
tenant has an equitable claim to be compensated for 
the whole of the improvement with the deduction of 
an amount proportionate to the area which he retains 
in his possession. {^Hopkins, S. anii Porter^ J. .\I,') 

Jagkshwar Prasad t'. BrjJ Behaki. 

3 U. P. L. R. (B. R.) 34. 

-S. JnrisdictioH—^CivU Court—Suit for 

decluraliou that Joft. is sulrtenant. 

suit for declaration that deft, is sub-tenant of the 
plaintiff falls under S. 95 and is not cognizable by the 
civil courts. { /)ahiets, J.') GHISVVa v. DeO NaKAIN. 

L. R. 4 A 430 (Rev.) : 73 I. C, 947 : 

A. I. B. 1923 All. 668 . 

-S. 95 —Pcvdiue Court - Oral aitrcfment for 

enhanced rent—/f enforceable. 

A claim for enhancetl rent under an oral agreement 
or unregistered deed cannot be enforced in a Revenue 
Court, ^Stuart. J.) REAG NaRAIN Z'. AUGAD. 

L. R. 3 A. 132 • 70 I. C. 495 : A.I.R. 1922 All. 65 (2). 

-— $8.95. 167 —Suit for declaration only in 

Revenue Court — Jurisdietion. 

A suit under S. 95 (a) or (^) of the Agra Tenancy 
Act can be filed by either party in the Revenue Court 
and the Civil Court has no jurisdiction to entertain the 
.suit. An appeal against an order in a suit under S. 95 
lies to the Revenue Court and the District Judge has 
no jurisdiction to entertain the appeal and, consequent¬ 
ly, S. 197 of the Agra Tenancy Act does not apply. 
{^Mears. C. J. and Ryi'cs^ J.') JaGANNATH z>. BaL- 
WANT Singh. 44 A. 692 : 20 A. L. J. 570 : 

68 I. C. 247 : L. R. 3 A. 235 (Rev.) : 

4 U. P. L. B. (A.) 194 ; A. I. R. 1922 All. 372. 

-S. 95— Jurisdiction—Denial that plaintiff is 

a tenant, does not raise a plea of Jurisdiction. 

The mere denial by the defendant in a suit under 
S. 95 of the Agra Tenancy Act that the plaintiff is a 
tenant, does not amount to a plea of jurisdiction. 
{Ra/i</ue and Ryves. J J.) RaTAN SINGH PKAN 
SUKH. 43 A. 368 : 19 A. L. J. 120 ; 61 I. C. 44 : 

2 TJ. P. L. R. (A.) 435. 
- ■ --S. 95 —Suit by mortgagee for declaration of 
rights—Civil or Revenue Court. 

A suit by a usufructuary mortgagee of a fixed rate 
tenancy for a declaration of his rights is cognizable 
by a Civil Court and S. 95 does not apply to such a 
suit as there is no contract of tenancy between the 
mortgagee and the Zamindar. (fValsh and Wallach., 
JJ.) Saudagar Singh v. Ganga Singh. 

63 I. C. 274 : 19 A. L. J. 702. 

-S. ^b^ Landlord and tenant—Receipts in the 

stame of occupancy tenant and a stranger—Hoiv far an 
admission by the Zamindar of the latter to tenancy. 

In a suit by a Zamindar for declaration under S. 95 
of the Agra Tenancy Act, that K was the only occu¬ 
pancy tenant in his holding, and C who had been 
sharing in cultivation with K, had no manner of right 
in the holding, the latter relied on statements in rent 
receipts as indicating admission of C to tenancy, by 
the Zamindar. 

Ifeld.xt\y\r\%oeiShaik Habib Salamad /Chan\3. 
)). V. 496 , that statements in rent receipts were not 
sufficient to prove an admission by a Zamindar to a 
share in an occupancy holding. {Burn. J. Af.) CheDA 
V. SaLIM-UD-DIN. L. R. 5 A. 289 (Rev). 

--S. 96 —Suit for declaration of status—Same 

eo-sharers alone joining—Suit not bad. 

Under S. 95 Agra Tenancy Act, a suit for declara¬ 
tion of status is not bad because the khata is joint 
and some of the sharers have not joined in the suit. 
{Fremantle. S. Af.) Mt. AmDANI BiBI v. RaM 
CHANDRA NaIK KvLIA. L R. 4 All. 306 (Rev). 
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-S, 95— Joint cultivation—Period does not 

count for acquisition of occupancy rights. 

Where the evidence show’s that a person was culti¬ 
vating jointly with another for some time and there¬ 
after singly, the former period cannot be counted for 
the acquisition of occupancy richts. {Fremantle. S, 
/!/. and Burn. J. M.) BOHRA SaMG RaM v. TULSI 
Ram. L. R. 4 All. 360 (Rev). 

-S. 95 —Suit for declaration of ex-proprietary 

rights—Prior ex parte order based on Pativari's Re¬ 
port is not conclusive. 

In a suit for declaration of exproprietary rights 
under S. 95 , Agra Tenancy Act, a prior ex parte order 
based on the patwari’s report and fixing rent cannot 
operate as res judicata. {Fremantle. S. Af. and Burn. 
J. M.) .MT. REOTI V. TICA RAM. 

L. R. 4 A. 374 (Rev.) 

-S. 95— Applicability—Suit for declaration of 

adoption is cognizable by a Revenue Court. 

Where plaintiff sued in a Revenue Court for a 
declaration that he was the adopted son of the deceas¬ 
ed occupancy tenant, and shared in the cultivation with 
him held, looking at the substance rather than the 
wording of the claim, it fell under S. 95 of the Agra 
Tenancy Act and as such was cognizable by a Revenue 
Court. {Hopkins. S. Af.) GRIND SiNGH v. RaM 
KunWaR. L. R. 3 A. 6 (Rev.) 

--—S. 95 —Occupancy right—Rzgistered lease for 

7 years — Suit for declaration of right maintainable. 

In a suit by certain tenants under S. 95 of the Agra 
Tenancy Act for a declaration that they w’ere occu¬ 
pancy tenants it was found that they were holding the 
lands in question under a registered lease for 7 years 
though they had previously acquired occupancy rights. 
Held that the suit was not premature and the plain¬ 
tiffs were entitled to the declaration sought for. {Hop¬ 
kins. S. Af. and Burn. J. Af.) NaBHU v. Mt. RaM 

Kunwar. L. R. 3 a. 86 (Rev.) 

■ —S. 95 —Record of rights—Entries in — Con-‘ 

elusive proof. 

In a suit for a declaration that a tenant was a ten¬ 
ant of sir. it was proved that in the last record of 
rights prepared before 1902 the land had been record¬ 
ed as an occupancy holding and not as sir. w’bile ad¬ 
mittedly there was no case for applying cl. (b) or (c) 
of the definition of sir in S. 4 ( 12 ) of the United Pro¬ 
vinces Land Revenue Act, 1901 . 

Held, that the entry in the record of rights was con¬ 
clusive proof that the land was not Jir and that evi¬ 
dence and inference to the contrary w’ere unavailing. 
{Ferard. S. Af. and Harrison. J. Af.) RaGHUNAN- 

DAN Singh v. Babu Mathura Prasad. 

1. R. 3 All. 802 (Rev.) 

---—S. 95— Jurisdiction^Suit by recorded sub’ 

tenant that he is tenant-in-hief is maintainable in 
Rev. Court. 

It is open to a pereon recorded as sub-tenant of a 
holding to bring a suit in the Revenue Court against 
the land holder and the recorded occupancy tenant for 
a declaration that he is the tenant-in-chief and that 
the other defendants were wrongly recorded as 
occupancy tenants of the holding. {Hopkins. S. Af. 
P'remantle. J Af.) SUKHDEO HaLWAI r'. JAMNA 

Prasad Sahu. L. R. 3 A. 363 (Bev.) : 

4 V. P. L. R. (B. B.) 78. 

—S. 95 —Denial by defendant does not afjfect 
j urisdietion. 

Where a suit is clearly framed under S. 95 the 
mere denial by defendants that the plaintiff is a ten¬ 
ant does not raise the plea of jurisdiction. {Rafig and 
Atyves. JJ.) RATAN SiNGH v. PRAN SUKH. 

L. B. 2 A. 6 (Bev.) 
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__S. 95— Tenancy not extin^nished—Tenant 

out of possession—Suit by tenant under the section 
lies. 

A tenant can sue under S. 95 whether he is out of 
possession or not so long as his tenancy has not been 
extinguished or determined. Where certain land is 
sold to another and the vendor is out of possession 
since the date of sale no suit under S. 95 can lie by 
the vendor. {^Fremantle. J. /!/.) RiAZUDDIN 

Shibba Singh. L. R. 2 A. 144 (Rev.). 

- — —^S. 95 —Right to sue — Tena7it out of Possession 
ean sue. 

So long as the tenancy is not extinguished, a tenant 
can sue, whether he is in possession or not. (^Hopkins., 
S. M. and Fremantle, J. M.) RaIZUD-DIN v. Shibba 
Singh. 4 TJ. P. L. R. 15 (Rev.) 

--S. 95— Applicability, 

S. 95 refers to suits betw^een land-holders and tenants 
and does not apply to a suit between an occupancy 
tenant and persons who are alleged to be trespassers. 
{Lindsay, DaULAT SINGH Z'. INDAR SiNGH. 

63 I. C. 97 (All.) 

S. 96 (a)— Suit for declaration as to land¬ 
holder's fiame is fiot maintainable. 

A suit for a declaration as to the name ef the land¬ 
holder of a tenant is not maintainable under S. 95 (a) 
of the Agra Ten, Act. {Pearson,/. M.) Ramadhin 
Ram Z/. ChIKHURI. L. R. 3 a. 458 (Rev.) 

-—— S. 96— Applicability—Section does 7:ot apply 

to Thekadars. 

Even though a thekadar is a non-occupancy tenant 
under S. 19 of the Agra Tenancy Act, nevertheless 
S. 96 can apply only to a non-occupancy tenant of ar, 
agricultural holding which a Thekadar is not; con¬ 
sequently he cannot sue under S. 96 in a Revenue 
Court. His proper remedy is to bring a suit for 
.specific performance if there was a contract for per¬ 
manent lease. {Ryves, J.') GiriJa Nand v HiS 
Highness the Maharaja Parbhu narain 
"Singh Kashi naresh. 75 l. c. 6 O 6 : 

A. I. R. 1923 A. 398 (2). 

-S. 96 —Whether attestation necessary for a 

lease. 

S. 96 of the Agra Tenancy Act does not require that 
a lease should be witnessed. {Fremantle, S. M. and 
Burn, J. M.') JaGGU v. NIAZ AHMAD KHAN. 

L. R. 5 A. 296 (Rev.) 

-Ss. 97 and 41 —Mere entry in the khatuni 

signed by landlord, tenafit and qattungo is not agree- 
■ment to enkatice rent. 

S. 41 of the Tenancy Act provides that the rent of 
an occupancy tenant shall be liable to enhancement 
•only by a registered agreement or by decree or order 
of a Revenue Court. S. 97 allows the substitution of 
the attestation of a Revenue Officer not inferior in 
•rank to a qanungo for registration subject to such 
oonditions as the Local Government may direct. The 
mere entry of a" figure in the khatauni with the sig¬ 
natures of the landlord, the tenant and the Qanungo 
•cannot be regarded as an agreement to enhance rent 
duly attested under ^ese provisions of the Act. 
{Neave, /.) Ram PraSad v. RaJJan. 

82 I. C. 332 : A. I. R. 1925 All. 123 (1). 

--S. 97— leases—Separate leases for portions of 

a single holding—Rent exceeding Rs. \oo—Validity of 
lease. 

W'here in respect of different plots composing a 
^ngle holding a number of Kabuliyats vrere taken 
•showing a rent of less than Rs. 100 but the aggregate 
■rent was more than hundred rupees and the leases 
•were attested before the Kanungo but not stamped or 
»regist’ered. field, that the leases were invalid for 

Q. D.—VOL. 1—8 
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want of proper stamp and registration. {Burn, J. 

/!/.) Shahbul Hasan v. Baz Khan. 

L. R. 5 A. 245 (Rev.) 

•-S. 97— Attestation by Dy. Collector is suffi- 

dent. 

S. 97 declares that attestation may be effected by any 
Revenue Officer superior to the rank of Kanungo. 
Attestation by a Deputy Collector in an executive capa¬ 
city is clearly adequate. {Fremantle, S. M. and 
Burn, J. M.) JaGANNATH PRASaD KaJA INDRA 

Bikram Singh. L. R. 4 A. 237 (Rev.). 

-S. 97— Attestation—Must b*i made zoithin 4 

months — Registration. 

Under S. 97 of the Agra Ten. Act attestation is in 
lieu of registration and under S. 23 of the Registration 
Act, registration must be effected within 4 months. 
Therefore attestation like registration, to be valid must 
be effected within 4 months after execution. {Ferard, 

S. M.) Mahomad Imtiaz Ali Khan v. Kallu. 

L. R. 3 A. 293 (Rev.) 

--Ss. 102, 104 and 167 —Rent payable in kind 

—Refusal of tenant to cultivate la>id~-Suit for 
damages. 

A suit for payment of rent in kind, where defend¬ 
ant is alleged to have purposely left land fallow, is 
triable only by a Revenue Court. {Ryves, /.) RaJa 

Narendra Bahadur Pal v. Bakati. 

45 A. 7 : 20 A. L. J. 771 : 68 I. C. 985 : 
4 U.P.L.R. (A.) 206 : L. R. 3 A. 477 : 

A.I.R. 1923 All. 50. 

-Ss. 102, 177, 185 —Suit for arrears of rent 

exceeding Rs. 100 — Dismissal for default — Restora¬ 
tion refused—Revisional powers of Board. 

A suit for arrears of rent e.xceeding Rs. 100 was dis¬ 
missed by an Assistant Collector owing to the absence 
of the plaintiff. An application for restoration was 
rejected. The Collector recommended the case for 
revision on the ground that the Assistant Collector had 
not exercised a reasonable discretion in refusing to 
restore it. The application was rejected by one mem¬ 
ber of the Board on the ground that no revision lay 
under section 185 of the Tenancy Act (II of 1901 ). 
An application was then made for review of this 
order. 

■ that the words “suit in which a decree is 

appealable under section 177 ” do not include the 
proceedings on an application for the restoration of a 
suit dismissed in default. Those proceedings do not 
in any way involve a consideration of the merits of the 
original suit and no other remedy was open to the 
applicant. The Board of Revenue has revdsional 
jurisdiction in such cases. {Pirn, J.M. and Fretnantle, 
S. M.) Qazi Syed Abdul Ganni v. Hazari. 

L. R. 6 A. 260 (Rev.). 

-S. 106— Appraisement—Procedure illegal — 

Revision. 

Where numerous cases of appraisement of crop 
were dealt with as one case without notice to the sev¬ 
eral parties and without appointing a person legally 
qualified as third assessor and without any inspection 
of the crop or a reasoned estimate of their produce or 
value, the procedure is entirely illegal and justifies the 
interference of the Board in revision. {Hopkins, S. 
M. and Fremantle, J. Mi) BHAI SinGH v, KUNWAR 
Mahommad Abdul Jalil Khan. 

L.R. 3 A. 49 (Rev.). 

-Ss. 107 and 95 —Suit for declaration that 

defendant is only a tenant-at-will lies only in Revenue 
Court. 

Plaintiffs were Zemindars of a village in which L 
was an occupancy tenant of a holding. L died and on 
his death the defendants applied for mutation of their 
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names in the place of Las being entitled to succeed to 
his occupancy holding. While those proceedings were 
pending, a suit was brought by plaintiff in the Mun- 
slff’s Court for a declaration that defendants were not 
the grandsons of L and the defence was that the suit 
was not cognizable by the Civil Court. //<*/</, that the 
suit was not cognizable by the Civil C'ourt. The ap¬ 
propriate suit for the plaintiffs to liave brought was 
for a declaration under 95 of the Tenancy Act. 
Taking the pleadings, it was admitted that the rela¬ 
tionship of landlord subsisted between the parties and 
that the tenancy was still subsisting. The only dispute 
was as to the tenancy.Was it an occupancy tenancy as 
the defendants claimed or a non-occupancy tenancy 
from year to year as the plaintiffs asserted ? Conse¬ 
quently, S. 95 (rt) and (//) of the Agra Tenancy Act 
applied to the case. An appeal in a suit under S. 95 
of tire Act lies to the Revenue Court and not to the 
District Judge. 36 A. 48 ; 5 A. L. J. 374 ; 35 A. 299 
Kel. ears, C. J. and KyvfS, J.') J.AGANNATH z.. 
HaLWaNT Singh. 44 A. 692 : 20 A. L. J. WO ; 

L. R. 3 A. 236 : 68 I. C. 247 ; 
4 U. P. L. R. (A.) 194 : A. I. R. 1922 All. 372. 

-S. 131— Co-share) — Partiliosi — Elecime)it of 

toiants. 

A co-sharer after the partition has been confirmed 
can sue to eject tenants allotted to his patti without 
waiting for the subsequent first of July on which the 
partition comes into forCe. (^Fremantie, S. A/, and 
Burn,/. .1/.) SlTA?. RaI 7 . LODl. 

L.R. 5 A. 183 (Rev.). 

-S. 142 —Snii for refH)td of amoitnt collected 

by distraint—If maintaisiahlc in Civil Court, 

A suit for arrears of rent having been decreed the ! 
landlord collected it by distraint under the Act. Subse¬ 
quently the decree was reversed and a suit was brought 
for refund of the amount collected. Held, the suit > 
was not cognizable by a Civil Court, but was provided 
for by S. 142 . • {PigHott, J.) MaN SINGH v. KaM 
Nath. 75 I. C. 922 : A. I. R. 1924 All. 828. 

S. 146— Suit for damages for wrongful dis- 
traint—Cause of action — Limitation. 

The cause of action of a wrongfvil distraint under 
the first clause of 8 . 146 , Agra Tenancy Act, takes 
its origin on the day when It comes to an end and suit 
for damages may be lawfully instituted within the 
limitation period of 3 months from the said date. 
C^iggott, PValsh and Lindsay^ //•) JHaBBU v, 

Batul. 45 A. 208 : 73 I. C. 299 : 

L. R. 4 A. 1 : A. I. R. 1923 All. 146. 

--S. 150 —Order refecting petition of appeal — 

Lfo revision lies. 

In a suit under the Tenancy Act the Assistant Col¬ 
lector passed a decree and a petition of appeal was 
presented to the District Judge. The suit was under 
Sch. IV, Group C, No. 39 of the said Act and under 
the provisions of Ss. 150 and 154 of the said Act, The 
District Judge refused to entertain the petition on the 
ground that he had no jurisdiction under S. 177 of the 
Tenancy Act. On revision to the High Court held 
that no revision lay. 14 A. L. J. 281 Kef. {Piggott, 

y.) adya Saran V . Kali Charan. 

^ 46 A. 567 : 75 I. C 280 : 

21 A. I. J. 624 : L. R. 4 A. 223 : A.I.E. 1923 All. 680. 

’ Ss. ItO and 151 —tfankar land can be assess' 
ed to revenue. 

Lfankar land, sir reserved by. the proprietor free 
of revenue on sale of his rights is liable to assessment 
to revenue and the provisions of Chapter X of the 
Agra Tenancy Act apply thereto. 

A covenant made with the purchaser of such land 

that the revenue thereon would be paid out of the 
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j other estate of the transferor is not binding on his' 
successor in interest. {Hopkins, SM. and Fremantle, 
J. AT.) Nawab Muhammad Abdul MaJid p. 
AJodhya Kalwar. 4 U. P. L. R. 21 (Rev.) 

--S. 157— Rent'free grantee—Acquisition of oc¬ 
cupancy rights—Calculation of the period. 

An ex-rent-free grantee should not be allowed to re¬ 
pudiate the rights which by his own action he had 
allowed his tenant to acquire. The grantee is to be 
deemed under S. 157 to have been a tenant from the 
date of the grant ; and the class of his tenancy is to be 
determined in accordance with the provisions of the 

Act. He cannot count towards the period for the ac¬ 
quisition of occupancy rights any term during which, 
the land has been sub-let or otherwise transferred in 
contravention of Ss. 21 and 25 . {Hopkins, S. Af-i 
and Porter, J. AT.) LaLLI v. BaNKEY LaL. 

L. B. 3 A. 321 (Rev.). 

-S. 158 —Land Revenue Act {/// of 1901 ^ 

•i- 7 ^—Contracts to hold land free of Revenue, how far 
binding on parties and their successors — Resumption. 

Sometime before 1281 Fasli the predecessors-in-in- 
terest of the parties to this case came to an agreement 
by which, apparently in consideration of surrendering 
other claims one party received 16 bighas, 19 bis was, 
for the revenue of which the other party as Zamindar 
agreed to hold himself responsible. The grant and 
the conditions were entered in the wajib-ul-arz of 1281 
Fasli, and no separate revenue was entered on the 
Khata in the settlement of that year. The question 
was not raised during the settlement of 1902 , but a 
separate revenue was assessed on the Khata- In 1907 
a suit was brought for three years’ arrears of revenue 
but was dismissed and the Dbtrict Judge maintained 
the exemption on the ground of its long existence and 
of the absence of any order -deciding definitely which 
party was to bear the burden of revenue. A suit wa.s 
then brought under S. 158 of the Tenancy Act: 

Heid following certain decisions of the* Civil Courts 
and S. D. 4 of 1903 that the original agreement was 
not binding after the death of the grantor or the ex¬ 
piration of the term of settlement. The agreement 
can thus be cancelled by action under section 78 of 
the Land Revenue Act. 

Held further following S. D. 4 of 1903 that the 
extent to which contracts to hold land free of revenue 
are valid against the .proprietor who has engaged for 
the land revenue is subject to the law of resumption, 

A suit under section 158 of the Tenancy Act will 
therefore lie. t^Pim, J. AT. and Fremaftfie^ S. M,) 
Naurangi LaL V. KHOJI LaL &C. I 

L. R. 6 A. 263. (Rev.) 

-S. 168— Rent-free grant in favour 0 / an idol 

— T^riest in charge of Temple cannot be regarded cu a 
grantee, I 

The particular priest who for the time being may be 
in charge as manager of the affairs of the temple in 
question, or of the worship of the idol as conducted 
therein cannot be regarded as himself the grantee 
within the meaning of S. 158 of Act II of 1901 nor 
can any priest who from time Vo time may succeed to 
the office be treated as a successor to the original 
grantee within the meaning of the same section. 
{Piggott and Walsh, JJ.) MATHURA .PRASAD 
RamESHVVaR. 44 All. 169 : 19 A.L.J. 964 ; 

65 I. C. 371 : A.I.R. 1922 All. 312. 

-S.168 —Suit for resumption—Plea by defend- 

ant—Proprietary title. 

A plea by the defendant in a resumption suit based 
on S. Ia 8 raises a question of proprietary title,„within 
S. 177 {e) of the Tenancy Act. {Lindsay, y.) X.ALTA 
Prasad v , Kharga. 45 A. 336 : X. R. 4 A. 84. 

— 1 I' ' / -— 1 I ) 
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21 A L. J. 189 : 71 I. C. 773 : A.I.E. 1923 All. 313. 

— --S. 158— Sale of proprietary rights —Sir land 

—Revenue payable by vendee—Assessment of revenue. 

On the sale of proprietary rights of a co-sharer cer¬ 
tain Wr land was excluded from the sale deed it being 
provided that the revenue thereon should be paid by 
the vendee. 

Held^ that the Resumption Chapter of the Tenancy 
Act applied to the case and revenue was assessable on 
the sir land under S. 153 of the Act. {Fremantle, S. 
M. and Burn, J. M .') HaA PRIYA SaRAN V, RaM 

Nath. L.R. 5 A. II 8 (Rev.). 

■ —S. Vb%-~~Land recorded as free of revenue. 

In view'of the fact that the land in question was re¬ 
corded as Haqqiat Alutafarriqa and that it had never 
been called nankar or sankalap, there was a strong 
presumption that it was exempted from assessment on 
its own merits and that the land had not been granted 
by the zemindars during the period of British rule. 
{Fremantle, J, M.) Kumuda PRASAD v. DEONAN- 
DAN Singh L. R. 3 a. 418 (Rev.). 

— -S. 159 —Liability of co-skarcr. 

The lambardar can recover from the co-.sharer reve¬ 
nue paid by him on behalf of the co-sharer where 
the co-sharer paid revenue subsequently into the trea¬ 
sury without informing the Lambardar. {Daniels, J,') 

mt. Ishab V. Abdul Ghani. 80 l. c. 9i6 : 

A. I. E. 1925 All. 96. 

' Ss. 159 to 162, 164 and 165 —-Appeal lies to 
Dt. Judge in case of questioft of proprietary title. 
Where the appeal raises no question of proprietary 
title,the appeal lies to the Commissioner.but where the 
cross-objection introduces a question of proprietary 
title as an issue in the decision of the appeal, the 
Commissioner must return the appeal and the cross- 
objection to the parties with directions to 61e them 
before the District Judge. 31 I. C. S 57 Appr. {Stuart, 

J.) Lala Bhagwan Das v. mohabat Shah. 

A.I.R. 1923 All. 170- 

-S. 160 —Usufructuary mortgagee's name en. 

tered in revenue records—Suit for recovery of Pro¬ 
portionate amount on account of that share which 
has beefi redeemed does not lie. 

Plaintiff was a usufructuary mortgagee under two 
mortgages ; one was redeemed but his name continued 
to be recorded as a mortgagee. He sued for recovery 
of the proportionate amount of the money which he 
had to pay on account of that share which had already 
been redeemed. Held, that where a person’s name is 
entered as mortgagee lessee the revenue court was not 
competent to go behind the entry and to find that he 
was not in possession. Consequently such a suit does 
not lie, {Gokul Prasad, /.) IRSHAD MaHOMED 

KhanJwala Prasad. 75 I. c. 663 : 

' 'V A. I, R. 1923 All. 344. 

—^-»-8$i?168 and l^—Suit for profits — Limita¬ 
tion, :>j 

Under S. 164 , Agra Tenancy Act, profits are payable 
when they are divisible under S. 163 and limitation 
begins to run from the date they are divisible. {Ryves 
UTtd Gokul Prasad, JjJ) NaZIRUDDIN v. ACHCHI 

BeGAM. 20 a. L. j. 95 : 64 I. C. 988 : 

I IL. B.;8 A. 20 1 Ai I^ R. 1922 All. 348. 

— -aSs,' 164 axidil65 —Suit under-rr-Am'endment. 

.£ Theinature oLia suit is indicated . by the allegations 
made in^the plaint and not by. quoting a section which 
does not apply. Though there is a. difference in the 

nature of the suits under Ss, 164 and 165 no harm 

could be done by amending a suit under one section 
into a^uiit doming! within the, 1 other, {Mukcrjee and 

L>alaii jj,')i. Chander,Sen v.iMohar Singh. ,,t 

k. < X. ,R. 5 A. 336 (Rev) : A. 1925 All. 638. 
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-S. 164— Co-sha>er—Suit for profits—Basis 

of—Ncgligcnce or misconduct of lambardar •^Limita¬ 
tion—Starting point. 

In a suit under S. 164 a co-sharer is entitled to a 
decree for his share of the arrears collected on ac¬ 
count of previous years, as well as his share of the 
gross rental for the year in suit, in case negligence or 
misconduct of the Lambardar is proved. The period 
of limitation for a suit under S. 164 for a share of the 
profits in respect of arrears collected subsequently be¬ 
gins to run from the ist of August following the year 
in which the arrears are realised. {Walsh, A. C. J., 
Sulaiman, Ryves, Ji/uker/i and Daniels, J/.') SHEO 
Ghulam V. SaliG Ram. 22 A. L. J. 610 (F. B.) : 

46 A. 791 : L. R. 5 A. 189 (Rev.) ; 

A. I. R 1924 All. 481 (F. B.) 
— —S. 164— Co-sharer — Lambardar — Collections 

—Suit and decree for a portio?? of the rental—Decree 
for share of rent — I^itercst. 

The amount of the actual collections shows that the 
lambardar realised 76 per cent. With regard to the 
rest he brought suits and obtained decrees against de¬ 
faulting tenants. Held, the fact that some of the 
decrees cannot be realized is no fault of the lambar¬ 
dar nor can it be said to constitute negligence. No 
negligence of the lambardar in the collection of rents 
has been proved and that the decree in favour of a 
co-sharer for profits should proceed on the basis of 
actual collections, with 12 percent, interest which is 
the proper rate of interest in the case up to realiza¬ 
tion. {Rahque and Li7idsay, //.) RaMCHANDRA 

Sarup V. Kirpa Devi. 

4 TJ. P. L. R. (A.) 33 : 65 I.C. 648 : 

A. I. R. 1923 All. 216. 

- S. 164 —Suit against Lambardar for profits 

—Onus when shifted. 

When a co-sharer has given general evidence to 
show that the rents are greatly in arrears, that the ten 
ants are solvent and that there are no special circum¬ 
stances why the rents should not have been collected, 
the onus is shifted on the Lambardar to show that for 
some reason not connected with his own negligence or 
misconduct, he was unable to collect the rent. Col¬ 
lection charges should be awarded to the Lambardar, 
even though he does the work of collection himself. 
13 A. L. J. 851 Foil. {Sulaiman, _/.) MUSSaMMAT 

Hiria V, Ram adhan Singh. 75 I. c. 563 : 

A. I. R. 1923 All. 335. 

S. 164 —Suit by a mortgagee against a Lam¬ 
bardar for profits—Suit does not lie. 

An 8 annas sharer who was also a lambardar mort¬ 
gaged his 3 annas share. The mortgagee gave him a 
lease for 7 years. After that period the lambardar 
continued making collections. The mortgagee sued 
him for recovery of profits. Held, that such a suit 
does not Uej 14 1. C. 260 affirmed. {Gokul Prasad, 

/.) Tirbeni Sahu V. Lachmi Pande. 

75 I. C. 666 : A. I. R. 1923 All. 346. 

-S- 164— Suit against lambardar for Profits — 

Decree—Actual collections — Negligence. 

A co-sharer suing for his share of the profits under 
S. 164 of the Agra Tenancy Act can only get a decree 
for his share of the actual collections unless the case 
comes within S. 164 ( 2 ) of the Agra Tenancy Act so 
as to entitle him to a decree on gross rentals, ; Negli¬ 
gence on the part of the lambardar, cannot be inferred 
from the mere fact that the rents for a particular year 
remauied! unpaid)i 43 A. 129 Kdll. and Gokul 

Ptnsadi /y.) JODHI Ram v. Mt. Kaunsilla. 

20 A. X J. 313: R. 3 A. 205: 

4 IT. P. L. E. (A.) 160: 

, ii iu> 67 I,.C. 521 : A. I. R. 1922 All. 111. 
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--Ss. 164 and 163— Suit for Profits — /^iniitti- 

lion — li'/it-n profits hcconm payable. 

'f'he period of liniitation for a suit for profits begins 
to run from the date when profits become payable, 
when they are divisible in accordance with S. 163 
irrespective of the fact that the collections have been^ 
actually made at a subsequent date. i^Ryves and 
Gokul Prasad, //.) NaZIRUDDIN V. ACHCHI 
J^KGam. 20 A. L. J. 95 : 64 I. C 988: 

A. I. R. 1922 All. 348. 

-S. 164— Suit for profits — Civil Coitrt decision 

.pending; suit—Puty of Revenue Cou>t as to decision of 
Civil Court. 

When as between parties to a revenue suit a Civil 
Court of competent jurisdiction has decided as to the 
title to the property, adversely to the plaintiff wh'o 
claims profits, the Revenue Court is not competent to 
ignore that decision. In suits for profits in Rent Courts 
based on entries in the A hewat an order or decree of 
a Civil Court, declaring the rights of the parties, if 
passed before the end of the litigation, must be follow¬ 
ed. (Ryves and Gokul /*rasad, JJ.) SURj.-\N SiNGH 
V. Mr. CHATURA KuNWAR. 44 All. 260 : 

L. R. 3 A. 17 : 20 A. L. J. 61 : 64 I. C. 964 : 

A. I. R. 1922 All. 356. 

-S.164— Suit for profits from lamhardar lies 

in Revenue Court. 

A suit by a recorded co-sharer for arrears of profits 
from the lambardar is maintainable only in a Revenue 
•Court. The deft, is entitled to plead and prove if he 
can, that he owes nothing or is only partly liable. Rut 
the suit is not liable to be defeated in limine by pro¬ 
ducing in evidence the decree of a Civil Court as re¬ 
gards the liability of the defendant. {Ryves and 
Gokul Prasad, /J.) KVH} BEHARI LaL v. GhAN- 
SHAM Da.S. 4 U. P. I. R (A.) 3: 65 I.C. 530: 

A. I. R. 1922 All. 397. 

-Ss. 164 and 165— Suit by co sharer for share 

of profits—Decree on actual collections—Previous 
arrears. 

In cases under S. 164 of the Agra Tenancy Act, it 
is the duty of a Lambardar to make collections both 
of the rents due for the year as well as for the arrears 
of rent on behalf of the whole body of co-sharers. A 
co-sharer may either be given a decree on 
the basis of the gross rental or on the basis of 
actual collections, and if a decree is based on actual 
collections such collections Include arrears of the pre 
vious years also. But this principle would not apply 
to a suit under S. 165 of the Act where it cannot be 
said that it was the duty of the defendants to make 
collections of the plff.’s share also. The defendants 
can be held liable only if they have collected rents in 
•excess of their own legitimate .shares, (su/aiman, 

y.) Lala Durga Prasad v Ganga Saran. 

L. R. 3 A. 471 ; 70 I.C. 763: A. I. R. 1922 All. 601. 

~ —Ss. 164 and 201— Suit for profits—Khezuat 

amendment of., during pendetuy of suit should not be 
considered by Court. 

In a suit by a co-sharer for his share of the profits 
of a mahal the Court i.s not entitled to take into con¬ 
sideration an amendment of the Khewat subsequent 
to the suit by the Revenue Court directing the remo¬ 
val of the plaintiff’s name therefrom. The amend¬ 
ment operates only from the date the order directing 
amendment was passed. {Pudball and Sulaiman^ 

JJ ) i^ACHMAN Prasad z/. Shitaba Kunwar. 

43 A. 177: 18 A. L. J, 1008 : 69 I. C. 639 ; 

„ ^ ^ 2 tr, P. I. R. (A.) 386. 

--S.164— Dismissal of suit—Subsequent suit 

f or possession is barred. 

If a suit for profits under S, 164 is dismissed on the 
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ground that the defendant has acquired title by ad¬ 
verse possession, a subsequent suit for possession is 
barred by res iudicatst. {Ryi'es and Gokul Prasad. 

yy.) Syed Murtaza Hussain v. Ziaul Hasan. 
19 A. L. J. 279 : 62 I. C. 684: 3 V. P. I. R. (A.) 47. 

-—S. 164(a) —Profits should be allozved on 

actual collection. 

Where the question is whether the profits to a co¬ 
proprietor should be allowed on jamabandi or acquittal 
collection, held, unless negligence of the lambardar 
Ls actually proved, the profits should be allowed on 
actual collection. 43 All. 29 followed. {Ryves and 
Gokul Prasad. J/.) JODHI RAM v. MT. KuNNSILLa 

67 I. C. 621 : 20 A. L. J. 313 : 
A. I. R. 1922 All. 111. 

-S. 164 (2) —Suit for profits—Form of 

decree. 

Where a pl(f. claims under S. 164 ( 2 ) on the basis 
of gross rental for the profits for a particular year, he 
cannot be given a decree for arrears for past years, 
collected in the year in question. But if S. 164 ( 2 ) 
does not apply, lie can be given a decree on the basis 
of the actual collections in that year for whatever 
year, past or present. He cannot, how’cver, be given 
a decree on the basis of both the gross rental and 
actual collections. {Ryves and Gokul Prasad. JJ.') 
ChabraJi Kuar V. Ganga Singh. 43 a. 29 : 

18 A. L. J. 863 : 60 I. C. 643 : 2 V. P. I. R. (A.) 272. 

-S. IS5-:—Suit under S. 165 — Person allowed 

by lambardar to make collections cannot be made defend' 
ant. 

A person who has been allowed by the lambardar 
to make collections is not a co-sharer or a legal repre¬ 
sentative or assignee of the co-sharers and therefore no 
suit under S. 165 can lie against him. So, such a 
person cannot be impleaded as a defendant to a suit 
for profits under S, 165 . (Neave, J ) PuraN v. 
Khiali Ram. A. I, R. 1925 All. 701. 

--s. 165— Assignee of arrears of profits can 

sue in Revenue Court. 

An assignee of arrears of profits can sue to recover 
those profits in the Revenue Court. {Sulaiman. y.) 
Abhainandan V. BhaGWAN DUl'T. 

A. I. R. 1925 All. 765. 
——S, —Suit for profits against lambardaPs 
heirs after his death-^Heirs are not liable for uncoD 
leeted profits. 

The successor-in-title of a deceased lambardar in a 
suit which was not brought against the lambardar but 
brought after his death are not liable to account for 
profits which his predecessor had failed to collect or 
which he permitted to remain uncollected owing to 
negligence or misconduct. In such a case profits can 
be awarded only on the basis of collections. 40 All. 246 
Dist. (Stuart. J.) RAM SaRUP v. GaYA PRASAD. 

^ . A. I. a. 1925 All. 810. 

-S- 165 —Suit for profits against lambardai — 

Ex'proprietary rent—Cannot be taken into account. 

Where exproprietary rent has not been assessed 
under S. 36 of the U. P. Land Rev. Act, such rent 
cannot be taken into account in a suit for profits 
against the lambardar. {Lindsay and fCanhaiya Lai. 
JJ.) KuNJ Behari Lal ’i. Abdul Hadi. 

L. R. 3 A. 260 (Rev,) : 4 IT. P. L. R. (A.) 200 : 

77 I. C. 1032: A. I. R. 1924 All. 618. 

" 8 . 165— Lamhardar — Paiuers of — Right to 
sue co-sharers for Profits. 

A lambardar is not merely a co-sharer but the agent 
of the other co-sharers and can represent them in 
transactions relating to the estate. He can bring a suit 
for rent not only against tenants but also against other 
co-sharers who hold sir and khndkhast in excess of 
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their shares for the extra profits realised. (^Katihaiya 
Laly J ) KUNDAN LaL V. BaSANT RaI 

75 I. C. 330 • A. I. R. 1924 AH. 935 <'2^. 

--Ss. 165 and 10 (5)— Purchaser of khadkhast 

and~~Suit for profits by^ is a suit for rent and is not 
governed by section — Rent. 

In a suit for profits by the purchaser of khndkhast 
land against the vendor, the exproprietary tenant of the 
plots, the other co-sharers in the village are not neces¬ 
sary parties. The suit is one for rent and is not govern¬ 
ed by S. 165 . hut having regard to S. 10 ( 5 ) of the 
Agra Tenancy Act and S, 36 ol the Land Revenue 
Act as a preliminary step to such a suit it is necessary 
first to have the rent assessed by the Collector. {Ryvcs 
J.) KISHORI MaL V PaRASaDI. 71 I. C. 382 (1)- 

A. I. R. 1922 All. 319. 
—■ Ss. 165 and 164— A atnre of suit under — 

Account—Collection of arrears. 

In suits under S. 164 , it is the duty of the lambar- 
day to make collections both of the rents due for fhe 
year as well as for arrears of rent, on behalf of the 
whole body of co-sharei-s. If, therefore, a decree is to 
be given on actual collections, those collections must 
include arrears for previous years also; whereas in a suit 
under S. 163 against co-sharer-defendants, it cannot be 
said that it was the duty of the defendants to make 
collections of the plaintiff’s share also. The defend¬ 
ants can be held liable only if they have collected rent 
in excess of their own legitimate share. That only can 
be the true basis of accounting between the parties. 
{Sulaiman, /.) DURGA PRASAD v. GaNGA SaRAN. 

70 I. C. 763 : A. I. R. 1922 All. 501. 

-S. 167— Matter within S. 167 — Decision of 

Revenue Court—Civil Court will not try suit calculat¬ 
ed to reverse Revenue Courfs decision. 

Where during the continuance in force of an ex 
parte decree for arrears of rent in defendant’s favour 
and against plaintiffs, plaintiffs sued in Civil Court for 
declaration that they were joint tenants with defendant. 

Held, that as the effect of the suit was to reverse 
the decision of the Revenue Court, it was barred 
under S. 167 . Civil Courts will not entertain a suit the 
object of which is to reverse a decision of a Revenue 
Court in a matter which is, under S. 167 of the Ten¬ 
ancy Act, within the Revenue Court’s exclusive juris¬ 
diction, and if this is the substantial object of the suit 
It is immaterial that the plaintiff may have framed his 
relief in a form in which it could not have been grant 
ed by the Revenue Court. The Courts will look to the 
substance of the matter and not to the form. (Daniels, 
/.) GOBIND V. AmnaR. L. R. 5 A. 138 (Rev.) : 

78 I. C. 628 : A. I. R. 1925 All. 194 (2). 

-;-S. 167— Suit for declaration that plaintiffs 

are joint tenants with defendants—Civil Court can try. 

Unless the fourth schedule of the Act is produced 
before the Court and a suit or application of a precise¬ 
ly similar kind (to the suit in question) and parallel 
in its results is shown to the Court as being a suit ex¬ 
clusively triable by the Revenue Court, the Civil 
Court will not only be within its rights in trying the 
suit but will be bound to determine it. A suit for 
declaration that the plaintiffs are joint in occupancy 
with the defendants is cognizable by a Civil Court. 
(Mears, C J. and Pi^gotty /.) AMMUR v. Govind. 

23 A. L. J. 449 : 88 I. C. 247 :A. I. R. 1925 All. 465. 
“ —Ss. 167 and 199— EjectmentXsuit — Question of 

title raised in defence—Defendant directed to file suit 
Civil Court—--Suit filed after expiry uf time pres¬ 
cribed but before the conclusion of suit in Revenue Court 
is ftot entertainable — C. P. Code. S. lo. 

If a party has been ordered by a Revenue Court to 
file a suit in a Civil Court within three months,he is not 
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at liberty to ignore the restriction and file his suit after 
three months although the suit in the Revenue Court 
may be pending, A suit instituted after the three 
months should be dismissed by the Civil Court. (Case 
law discussed.) Per Daniels J. —S. 10 of the Code 
of Civil Proce dure will not apply because the Revenue 
! Court, though its decision may indirectly produce the 
' same result, could not have granted the relief asked 
for in the Civil Court. Per Sulaiman, J. —Although 
it is not possible to bring the case within the pro¬ 
visions of S. 10 of the C. P. Code, as the Revenue 
Court i.s not competent to grant the relief asked for in 
the civil suit, nevertheless the principle underlying 
that section may be of wider application. (Sulaiman 
and Daniels, J J f) GaNGA v. BINDESARI. 

23 A. L. J. 629 ; 88 I. C. 684 : 

A. I. R. 1925 AIL 615. 

-S. 167— Mortgagee a recorded co-sharer — 

Decree for joint possession can be passed but not for 
mesne profits—Jurisdiction of Civil Courts :s barred' 
in Such cases. 

A mortgagee of zemindari plots who is entered as 
such in the khcwat is a recorded co-sharer, and if he 
is obstructed in the collection of rents he is entitled to 
a decree for joint possession against the other co-shar¬ 
ers but not to a decree for mesne profits. As he is a 
recorded co-sharer he can only obtain his share of the 
profits by a suit in a rent Court. Section 167 bars the 
jurisdiction of the Civil Courts in the matter. 1922 . 
All. 314 and 1922 All. 162 Foil. (Stuart, J.) MaHA- 
DEO PraSaD V. BaSaNT LaL. A.I.R. 1925 All. 746. 

-•;-;-S. 167—Revision by High Court, agst. orders- 

of District Court in appeal from revenue Courts 
Kehu Singh z/, thirpal. 23 A. i, j. oes. 

-S. 167— Suit for declaration of occupancy 

rights—Cognizable only by Revenue Court. 

A suit for declaration of occupancy rights both' 
against a Zemindar and a co-tenant, is cognizable only 
by a Revenue Court. (Ryves, /.) KhaIRUDDIN v. 
Sahu Gulab Das 74 1 . C. 220 (1) : 

A. I. R. 1924 All. 102. 

S. 167— Applicability — Suit between rival 
claimants to tenancy—Decision of Revenue Court—If 
can be ifuestioncd in Civil Court. 

S. 167 does not apply to suits between rival claim¬ 
ants to a tenancy and such a suit lies exclusively in 
the Civil Courts. But once the matter has been decided, 
by the Revenue Courts it cannot be reopened in the 
Civil Courts. (Sulaiman. J ) SurJaN SinGH v. 

Umari Singh. 

78 I. C 1008 : A, I R. 1924 AIL 609. 

-S. 167 —Ejectment suit in Revenue Court _ 

Decree—Subsequent suit in Civil Court — Maintaina¬ 
bility of. 

Plaintiff cannot by merely changing the form of his 
relief evade the provisions of S. 167 of the Agra 
Tenancy Act. Defendant ejected the plaintiff in a suit 
brought under the Act and decided for parte. An appH 
cation by the plaintiff to get the ex parte decree set 
aside, on the ground that no notice was served on him 
was dismissed by the Revenue Court. Plaintiff then 
brought a suit in the Civil Court alleging that the 
decree in the* Revenue Court had been fraudulently 
obtained and should therefore be cancelled and for a 
declaration that the plaintiff was a grove-holder. Held 
that the Civil Court had no jurisdiction to grant the 
relief. The ejectment suit being before the Revenue 
Court, that Court had jurisdiction to decide whether 
the defendants Jn the Civil Court were agricultural 
tenants or not. ^t decided against them and its deci¬ 
sion was under S. 167 a bar to a Civil suit on the same- 
matter. (Daniels and Dalai, JJ.') KundaN LaL 
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PRAffAD. 46 A. 570 : 22 A. L. J. 466 : 

L. R. 5 A. 159 (Rev ) : 79 I. C. 960 : 

A. I. R 1924 All. 744. 
S. 167 —IVilful neglect to cultivate—Damages 


—Suit for — Forum — Kci'cnuc Court. 

A suit by landlord for damages for non*cultivation 
by tenant by which he was deprived of his Balai rent 
lies only in Revenue Court. (^Kyves^ /.) KaJa N.akEN- 
DR.A Rahadur Pal v. Bafati. 45 All. 7 : 

L. R. 3 A. 477 : 20 A. L J. 771 : 68 I. C 985 : 

4 U. P. L. R. (A,) 206 : A. I. R. 1923 All. 50. 

-S. 167— Suit for possession of trees in grove — 

Ltes only in Civil Court. 

A suit for possession of trees in a grove does not 
create the question of ownership to,the land on which 
those trees stand and hence such suit is within the 
jurisdiction of the Civil Courts only. {A/ears, C. J. and 
Stuart, J.) Ram PRASAD sy. SUMER NATH PANDE. 

45 All. 191 : L. R. 3 A. 530 : 76 I. C. 12 : 

9 0. & A. L R. 277 : 21 A. L. J. 33 : 

A. I. R. 1923 All. 134. 

-S. 167— Jurisdiction—Dispute between ten- 

ants—Civil Court. 

It is a truism to say that a suit for a declaration be¬ 
tween two rival tenants may be brought in a Civil 
Court, though in the more recent rulings of High 
Court the doctrine of the exclusive jurisdiction of the 
Revenue Courts in certain matters has been developed, 
and emphasis directed to the wording of S. 167 which 
says “no Court other than a Court of Revenue shall 
take cognizance of any dispute or matter in respect of 
which a suit lies under the 4 th Schedule.” i^RyveSy /.) 
SiTA Ram V. Chait Ram. L. R.4 A. 291 (Rev ) : 

71 I. C. 447 : A. I. R. 1923 All. 257. 

-S. 167— Civil Court cannot make a declaration 

of rights. 

If the object of the suit is really to prejudice if pos¬ 
sible, the rights which the defendant rival tenant or 
the Zaminciar may have, and which if they wish to 
establish, they must ha\e recourse to the Revenue 
Court, i.e.y if it is an attempt to evade the provisions 
of the Tenancy Act, it offends against provisions of 
S. 167 of the Act. Under S. 167 of the Tenancy Act, 
it is beyond the jurisdiction of the Civil Court to 
make a declaration. The Civil Court cannot investi¬ 
gate even, much less find on the allegations of the 
plaintiffs that he is, for one reason or another, an occu¬ 
pancy tenant, nor for the same reasons can it decide 
whether the defendants are permanent lessees. (^Ryvcsy 
J ) SiTA Ram V. Chait Ram. L.R. 4 A. 291 (Rev.) : 

71 I. C. 447 .• A. I. R. 1923 All. 257. 

■ S. 167— Order refusing to entertairi appeal is 

iu>t open to revisio7t. 

No revision lies against an order of the District 
Judge refusing to entertain a petition of appeal against 
the decree of an Assistant Collector in a suit under 
Agra Tenancy Act (Hof 1901 ). 42 All. 83 , Foil. 

KPiggott, J.) Adya Saran V. Kali Charan. 

46 All. 667 : 21 A. L. J. 524 : I. R. 4 A. 223 (Rev.) : 

^6 I. C. 280 : A. 1. R. 1923 All. 580. 

■ -S. 167 —Two rival Zemindars—One fraudu' 

lently entering other's name as sub-tenanty obtaining 
■ex p^rte decree for rent^ and suing fem ejectment — 
Civil Court not bound by decree of Revenue Court. 

A suit for ejectment was brought by a Zemindar 
against his rival Zemindar, after having fraudulently 
.entered the other as sub-tenant and having obtained a 
decree for arrears of rent from the Revenue Court. 
The other Zemindar defended his proprietary posses- 
■sion^n^in the Civil Court he asked^or a declaration 
of- W|»^oprieteJT fitl^^^^lTsuch a case the Revenue 
.(3oai^ha8 i» 6 yt«wer tcrii^a decree and that the 
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passing of the decree furnishes a fresh cause of action* 
Such a decree does not bind the Civil Court and does 
not estop the piff, and the findings of the Revenue 
Court do not bind the Court. The Civil Court can 
consider the case independently in accordance with 
the circumstances of the case. An alleged owner 
cannot bring a claim for declaration of title within the 
meaning of S. 167 of the Agra Tenancy Act. {iVals/f^ 

Jy) Ram Dhari Upadhia v. Babu Lal Upadhia, 

65 I. C. 101 : 3 TJ. P. L. R. (AO 21. 

-S. 173 (g)— Set off — Suit by assignee from 

co-sharer for Profits—Decree in favour of lambardar — 
Right to set off. 

A decree for arrears of rent obtained by a lambar¬ 
dar against co-sharer could not be set off against a 
claim for profits by an assignee from the co-sharer. 
(Lindsay, Sulaitnan and Kanhaiya LaL JJ-) GOVIND 
Ram V. KUNJ Behari Lal. 46 A. 398 : 

22 A. L. J. 217 : L. R. 5 A. 65 (Rev.) • 

A. I. R. 1924 All. 841 (F. B.) 

-Sb. 175 and 179— Miectment—•Death of 

decree-holder—Legal representative—Revival of pro- 
ceedings — Abatement. 

Where a person died after obtaining a decree for 
ejectment and the Assistant Collector on the applica¬ 
tion of the legal representative revived the execution 
proceedings and ordered ejectment overruling the ob¬ 
jections of the judgment-debtor, Ifeldy that no appeal 
lay to the Commissioner from the order of the Assist¬ 
ant Collector. The legal representative having ap¬ 
plied within a reasonable time to revive the proceed¬ 
ings there was no abatement. (HopkittSy S. M. and 
FremantUy J. A/.) THE NaTH CHANDRAWaT KohS 

Trust v, Chandra Balli. 4 r.p.l. r. (B.r.) los ; 

L. B. 4 A. 10 (Rev.). 

■ ■■ ' S. 177— Plea by tenant that he holds the land 
as khudkasht raises question of Proprietary title. 

Plaintiff brought a suit for ejectment against the 
defendants on the allegation that the defendants were 
his sub-tenants. One of the defendants pleaded that 
he was not a sub-tenant at all but that he held pos¬ 
session of the land as R is khudkasht being himself a 
proprietor. Heldy the plea raised a question of pro¬ 
prietary title. (Sulaiman and Mukerfiy JJj) Ghu- 
riya V. Baneswar. 1. R. 5 A. 261 (Rev.) : 

83 I. C. 202 : A. I. R. 1925 All. 30. 

-S. 177 —Appeal from order of remand bv Dt, 

Judge. 

Under section 177 of the Agra Tenancy Act an 
appeal is provided from a decree of a District Judge 
passed on appeal but no appeal is provided from an 
order passed by a District Judge, Consequently no 
appeal lies from an order of remand passed by him. 
(Sulaiman and Boysy JJ.) KeHRI SINGH i'. THIR- 
Pal. 23 A. L. J. 965. 

“ ' -S. 177— Jurisdiction—Objection to—Duty of 

Court to e/iquire. 

Where an objection to jurisdiction is taken, it is the 
duty of the trial Court to decide whether or not the 
plea Ls bona fide. If the trial Court makes the enquiry 
treating the plea as bona fidcy the appellate court will 
not interfere. (Walshy A. C.J. and Ryvesy J.) KHUB 
Singh v, Mohan Singh. I. r. 5 A. 183 (Rev.) : 

A. I. R. 1924 All. 476. 
—1 - r-S. Vt'l •^Applicability of — Appeal— 

The words in all suits ” in S. 177 of the Agra 
Tenancy Act would comprise suits of any descrip¬ 
tion in whatever group they may be and it cannot be 
said that because a particular kind of suit fails in 
Group C, the, appeal does not lie to the District 
Judge. (Lituisayy J,) LaLTA PRASAD v* KhaRGA. 

45 A. 336 : 21 A. L. L 189 c 71 I, C. 773. 
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L. R. 4 A. 84 : A. I. R. 1923 All. 313. 
S. 177 —Eiectment suit—Order of Asst. Col- 


lector—Appeal lies to District Judge. 

An appeal from the decision of an Assistant Collec¬ 
tor, First Class, in an ejectment suit lies to the District 
Judge. 22 I. C. 964 Foil. {Stuart, J.') RaM DiN 
'V. HaR DayaL. a. I. R. 1923 All. 368. 

177 and 198— Ejectment suit — Plea of 
Appeal can lie to District Judge. 

The defendant in a suit for ejectment denied the 
landlord’s title and set up that of a third person. Held, 
that there was a question of proprietary title raised in 
the suit and where the question was decided by the 
Revenue Court an appeal lay to the District Judge. 
The remedy under S. 198 of the Tenancy Act is an 
additional remedy but does not prevent an appeal 
lying to the District Judge under S. 177 , cl. {s') of 
the Agra Tenancy Act. {Gokul Prasad, J.) TULSI 

Prasad Sahai v. Ram Raj ahir. 711 . c. 308; 

A. I. R. 1923 All. 414 (2). 

S. —.Appfeal—aluation of suit—Princi¬ 

ple guiding. 

under S. 165 of the Tenancy Act the 
plaintiff claimed Rs. 70 and prayed that if anything 
more was due to her she sliould receive it. A decree 
for Rs. I 58 ‘ 5 -i was passed in her favour. In appeal by 
the defendant, the plea of the plaintiff was that no 
appeal lay under S. 177 , Tenancy Act, as the value of 
the suit was Rs.' 70 only. Held, that under the pecu¬ 
liar conditions of the Tenancy Act, it is obvious that 
^ a case of this kind the valuation should be taken to 
be the value as found by the Court and therefore an 
appeal would lie. (Stuart, J.) Mt, Umme Khair v. 
AZIZ ALI. A. I. R. 1922 All. 47. 

-- S. 177— Decree'—Order passed by Revenue 

Court zoider S. C. P. Code—Appeal if lies to 
Civil Court. 

_ Under the whole scheme of the Tenancy Act a dis¬ 
tinction is made between an order and a “decree” and 
the word decree’ in section 177 of that Act means a 
•decree in a suit and does not include an order which, 

^ case, 

•might be deemed to be a decree under the Code of 

■Civil Procedure. An appeal lies from a decree in a 
suit, but an order passed by an Assistant Collector of 
me first class'is not a decree and is not open to appeal. 
In a suit under the Tenancy Act the Court of first 
instance is the Revenue Court which hears the suit, 
-and not the court of appeal. For recovering posses¬ 
sion on the ground of reversal of decree the remedy is 
ito apply under section 144 of the Code of Civil Proce 
cure, ^d this application for restitution is to be made 
5 to the Court of first instance under the provisions of 
the section. No separate suit will lie for recovery of 
^possession where the decree of the Court of first in- ’ 
stance has been reversed by a higher court. An 
-application foV delivery of possession could only be 
made to the Court of first instance, Revenae 
Court and not to the High Court. (Mears, C. J. and 
/.) Kashi Prasad Singh v. Balbhad- 

Q ® 1^22 All; 71. 

restitution by Reve- 

■nue Court—Hot a decree and not appealable: 

^77, Agra ; Tenancy Act, 
•do^motmclude an order refusing restitution and as 

w ' an “order. 

V C. J. and Eanerj'ee, J,') KaSHI 

'Rrasad Singh v. Balbhaddar Singh; , 

-ji i ,1 M 44 AIL 283 : 20 Au D. J, ISS c^ 65 I. C. 798 • 

// .unlK^i, ,X. R.ISiAi<l97 :.A;. I; R. 1922 All. 71. 
SB.nli77 9b-^Jurisdiction.' plea of 
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raised or decided — Appeal—Forum is Revenue Court. 

Where no plea of jurisdiction is raised or decided, 
in a suit under S. 95 of the Act, an appeal lies to the 
Commissioner and not to the District Judge. (Rafique 
and Ryves, JJ.) RaTAN SinGH z'. PRAN SuKH. 

43 All. 368 : 19 A. L. J. 120 : 61 I. C. 44 : 

2 TJ. P. L. R. (A.) 435. 

-S. 177— Appeal — Qziestion of proprietary title 

— Power of Cornmissionef — Procedure, 

The Commissioner found that a question of pro¬ 
prietary tide was in issue with respect to three plots of 
land and he gave no decision as regards these plots. 
He decided the appeal with regard to tlvee other 
plots, with reference to which no question of ex-pro¬ 
prietary title had been raised. Held, that the proce¬ 
dure of the Commissioner was not correct. When he 
found that the question of proprietary title had been 
in issue in the Court of first instance and was a matter 
of appeal before him, he should have returned the 
memorandum of appeal for presentation to the Dis¬ 
trict Judge. (Fremantle. S. M. and Burn, J. M ) 

Sant Prasad Singh v. Debi Din Koeri. 

I. R. 5 A. 343 (Rev.). 
S. I77~—Bona fide question of proprietary 
title—Appeal lies to Dist. Judge. 

Where the plea of proprietary title is a bona fide one 
and not put forward merely in order to change the 
forum of the appeal, appeal lies to the District Judge. 
(Hopkins, S. M. and Fremantle, J. Af.) PhulwaRI 

_ L. R. 3 A. 228 (Rev.). 

_ S. 177— Claim to hold land as khudkasht is 
a question of proprietary title. 

A plff, sued for a declaration that he was the occu¬ 
pancy tenant of certain land and the defence of the 
landholder w’as that the land was in his possession as 
khudkasht. The issue was whether the plff. had re¬ 
tained possession of the land as his occupancy holding 
or whether the deft., on the extinction of the plff’s 
occupancy right, had taken possession of the land 
and cultivated it and made it his khudkasht. Held, 
that a question of proprietary title was involved and 
an appeal lay to the Dist. Judge. 12 A.L.J, 251 Foil. 
(Hopkins, S. Af. and premantle, J. Aff) Har DuTT 
Singh ^'•^Barsati Naddaf. L. R. 3 A. 265 (Rev.). 

177 —Mala fide question of proprietary 
title does not oust Jurisdiction. 

It would be absurd to hold that the defts. in a re¬ 
venue suit could by formally raising an absolutely un- 
tenable plea of jurisdiction take every case from the 
Revenue to the Civil Court. 15 A. L. J. 319 : i 6 A. L. 

J. 500 Ref. Where there is a substantial plea of pro¬ 
prietary title raised by a party before the Revenue 
Court, it is the duty of the Commissioner to return 
the appeal for presentation to the District Judge. 
(Ferard, S.M. and Hopkins, J. Af.') ChaUDHARI 
Lachmi Narain V. mt. Sardar Kuar. 

« R. 3 A. 2'(4 (Rev.). 

^ — Appeal—EjectmefF—Question of pro¬ 

prietary title. 

In a suit to eject defendant as a sub-tenant, the 
latter pleaded that he held the land as proprietor. 
Held\ that a'question of proprietary title was involved 
in the original Court, -but the question • not having 
been raised before the Commissioner he was compe¬ 
tent to hear the appeal. (Fremantle, J. M.) /aNGI 

V Ram Kalla. 1 . r. 3 A. 403 (Rev.) 

^-S- 1'77 —Question of proprietary title—What 

is. \ : 

I ^ 

Where the only claimants to the proprietary title 
were the parties in thesuU and the issue was ” Does 
the,relationship of landlord and tenant exist between 
t e parties', H^ld., .there, w^s a question of proprietary 
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title raised .arui appeal lay to the Civil <. ourt. RAM 
S \ K \ N r-. lilSHKSH AK. L R. 2 A. 143 (Rev.)- 

-S. 177— A’.- f/tfCf/ii'rt <■/’' } urisiiiction —/// op- 

PCdl. 

An appeal unHer S. 177 does not lie to the District 
liidge in a ease in which no question of jurisdiction is 
decided or in which it necessary to have the issue 
on that qviestion. { //opkifis, S. M. ond Horrisou. J. 
1 / ) Kokt r. Naidar Mai . 60 I. C. 262 : 

2 T7. P I. R. (B. B.) 95. 

-—S. 177 (e) —Propyictary title—Suit tiuJcr 

S. 34. Ai:ra J'enamy Act. 

The plaintiff brought the suit under S. 34 alleging 
that tiie defetulant was occupying the land without 
his permission. The defendant pleaded that he was 
a tnortgagee of the proprietary right. / 7 <'l<l, that a 
question of proprietarv right was involved within S.177 
(,•). 35 All. 157 Foil. {DouiflSs J.) MaNJADIK KaI 
7 R \M I.\TAN. L. R. 6 A. 14 (Rev.) : 

73 I. C. 584 (1) : A. I. R 1923 All. 558. 
-S. 177 (e) —Proprictoty ritpht — iMortgagli' 

riilht. 

Thecjuestion whether the defendants are mortgagees 
of proprietary right or ha\ e no right at all in the land 
in di'-pute amounts to a question of proprietary right 
within Section 177 (cA 35 All. 157 Foil. {Dattiels, J.') 
DHlkJA V. MITHAN Far. 74 I. C. 914 : 

A. I. R 1923 All. 562. 

-S. 177 (e)— P.iectmcut — Suit for — Deftucr of 

Ci»-tcu<iucy oud proprietary title — Jurisdiction—Appeal 
— Cr.'il of Revenue Court. 

'I he defendants in an ejectment suit pleaded by way 
of defence that they were either co-sharers, with the 
last occupancy tenant, or were holders of land by 
virtue of their position as mortgagees of proprietary 
rights in the patti. The .Assistant Collector decided 
on the first point of defence and tlid not decide regar¬ 
ding khudkasht. The Commissioner on appeal decid¬ 
ed both questions. Held, the Collector overlooked 
the provisions of S. 177 (c) of the Tenanev Act, and 
that the memo, of appeal should be returned to the 
appellant with orders to present it to the Civil Court. 
i^I-'reuiontle. S. A/, and Burn. J. A/.) CiAMDAN LaL 
V. RamRATaN Far. L.R. 5 A. 318 (Rev.). 

-S. 177 (e)— piiCtrneut suit — Defendants 

clainting that their hrother had proprietary rights — 
Claim whether frivolous — Appeal — jurisdtetton — 
Ci'dl and Revenue Cojirts. 

The piff. sued two persons as non-occupancy tenants. 
They alleged that their own brother had proprietar>’ 
rights and was holding as khudkasht. The Asst. 
Collector having found that the defendant’s brother 
had obtained a decree conferring proprietary rights 
during the pendency of the suit, dismissed the suit. 
The Collector found that the decree was obtained 
subsequent to the filing of the present suit, and pro¬ 
ceeded to decide on the merits. Held, on appeal, 
that the defendants’ claim was not entirely frivolous 
and that the Collector had no locus standi to hear the 
appeal. {Fremantle.S. Af. and Burn., J. A/.') 

Mula V. Kirpa Ram. 

L. R. 5 A. 319 (Rev).. 

-S. 177 (f )—''Questien of jurisdietioti has been 

decided,'' meaning of. 

In order to make a question of jurisdiction, which 
can be decided within the meaning of S. 177 (/) there 
must be a plea by the defendant that the suit as 
brought is not cognizable by a Revenue Court. In 
other words, there must be a plea that assuming the 
allegations made in the plaint to be true, a Revenue 
Court has no jurisdiction to entertain the plaint. 
{Stuarty J.) POHAP SiNGH v. MOHAN SiNGH. 
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70 I. C. 578 : A. I. R. 1922 All. 424 (2). 

-S. Vi^— Appealable order — Review—Order if 

appealable. 

Section i/Q limits the orders from which appeals 
are admissible iu cases under that Act. An order of 
review is thus not applicable per se, though the judg¬ 
ment giving effect to that order, on the basis of which 
a decree is drawn up, may be appealable. {Burn, J.. 

.7/.) Parma S'. Gannu. L.R. 5 A. 107 (Rev.). 

-S. 180 (2) (a) —Appeal lies to District Court 

where a question of Proprietary title is raised. 

Where in a suit in ejectment under the Agra Ten¬ 
ancy Act a question of proprietary title is raised, an 
appeal lies to the District Court. {Gokul Prascui^ y.) 
SHEIKH SaJJai)- Husain v. Sheikh Wali Moham¬ 
mad, L. R.4 A. (Rev) 21 : 73 I. C. 1030 (2) : 

A. I. R. 1923 All. 451. 

--—S. 181— Appeal — Commissioner's omission ta 

consider evidence—Jnterference by Board. 

Where the Collector has not applied his mind to- 
the evidence, the Board is justified in varying his de¬ 
cision. {Burn, S- A/, and Pearson. J. A/.) BaHORI 
LaL V. GOKUI.A. L. R. 3 A. 500 (Rev.). 

---S. 181 —Orders in miscellaneous proceedings 

_ Appeal docs not lie to the Board. 

Under S. i 8 i appeals to the Board lie only from llie 
decree of a Commissioner and not from, orders in mis¬ 
cellaneous proceedings. {Harrison, J. J/.) KiSHORI 
V. LaLA MUKUND l.AL. 3 TJ. P.L. B. (B. R.) 69, 

--S. 182— Appeal to District Judge — Memo. 

returned to be presented to the Revenue Court — Order- 
of return is not open to appeal. 

An order of a District Judge returning a memoran¬ 
dum of appeal for the purpose of its being presented 
to the Appellate Court on the Revenue side Ls not 
appealal)le to the High Court. {Walsh and Wallace., 
JJ.) Ban KEY FaF V. MKGHRAJ. 63 I. C. 951 r 

19 A. L. J. 868 . 

-S. 185 —Collector cannot review decision of 

another Court. 

A Collector cotild not review the decision of another 
Court e.xcept on the ground of some clerical error ap¬ 
pearing on the face of the record and he could not 
interfere after the 30 days allowed by the Statute 
Faw. {Fremantle, S. A/.) ChinkOO ChaMAR 
Abdul Ghafooh. L.R. 4 A. 146 (R©v.> 

■ ——S. 186 —Failure to consider evidence is a 
ground for revision. 

Failure to consider the evidence on record judicially 
is a ground for revision under S. 185 , Agra Tenancy 
Act. {Fremantle S. Af. and Burn, J. Af.) RaM 
Charan Fal 7'. Rati. L. R. 4 A. 193 (Rev.) 

-S. 186 —Omission to consider questions raised 

is suffeient ground. 

Where the Court omits to consider questions which 
were definitely raised before, it is a sufficient ground to 
interfere in revision. {Fremantle, S. M. and Burn, 

J. At.') Sohan V. Ahmad ali. 

L. R. 4 A. 197 (Rev.) 

■ ■■ S. 188— Failure to deal with plea—If ground 
for revision. 

A failure to deal with a plea that was expressly 
taken, is a material irregularity justifying interference 
in revision, {Hopkins, S. M. and Fremantle, J, A/.) 

Kunwar Muhammad Karamat Ali Khan v. 
JUGLA. L.R 3 A. 208 (Rev.).^ 

——S. 189 —Penoer of Commissiofter to transfer 
appeals to Collector—Special order, if necessary. 

S. 189 (i) allows Commissioners to transfer appeals 
to Collectors under a general sanction given by the 
Local Government. Special orders dealing with 
appeals then pending before the Commissioner are 
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unnecessary. (^Fremantle., S. M.') PraG NaRAIN v, 
Kanchan Singh. L. r. 5 A. 126 (Rev.). 

-S. 193— Sale which ought to be held by Collec¬ 
tor held by the Assistant Collector -Sale is not vitiated. 

Where in the execution of a decree a property 
which ought to have been sold by Collector, is sold by 
an Assistant Collector, the irregularity does not vitiate 
the sale. {Muherfi, J.) NeHaL SinGH Z'. JaGAN* 
NATH Das. A. 1. E. 1925 All. 743. 

-S. 193— Scope of — Shares of Profits . ssigned 

—Ittsclvency of sharer— 'Suit for profits by assignee 
— Pro. Ins. Act, S. 28 . 

S. 193 must be construed in the sense and for the 
purpose for which it w’as intended, namely, the regula 
tion of procedure in the Revenue Courts and it cannot 
be extended so as'\o withdraw from the cognizance 
and determination of these Courts pleas which do not 
go to procedure but substantive legal rights. Where 
therefore an assignee of profits from a co-sharer who 
had been adjudged an insolvent prior to the assign¬ 
ment sued the lambardar in a Re-»enue Court for pro¬ 
fits accrued and the lambardar questioned the plain¬ 
tiff s right to sue on the ground that his assignor had 
no title to convey after his insolvency, Held, by Lind¬ 
say and Sulaiman, J J. {Kanhaiya Lai, J. dissent¬ 
ing) that the plea was not one relating to procedure 
but of a substantive legal right and the Revenue Court 
had jurisdiction to decide it. (.Lindsay, Sulaiman 
and Kanhaiya Lai, JJ.') GOVIND RaM v. KuNJ 
BEHari Lal, 46 A. 398 : 22 A. X. J. 217 : 

L. R. 5^A. 65 (Rev.) • A. I. R. 1924 A. 341 (F. B.). 

S. 193 (a)— Suit against occupancy tenant 
for arrears is not barred by S. l6 ( 2 ) of the Prov. 
Insol. Act. 

The Prov. Insol. .'\ct does not apply to any suit or 
proceeding under the Agra Tenancy Act and therefore 
S. 16 of the Prov. Insolvency Act does not bar a suit 
against an occupancy tenant who has been declared 
insolvent for arrears of rent of the holding which 
therefore cannot be dealt with by an Insolvency 
Court. (.Tudball, Pafigue and Ryves, J J.') KALKa 

Das V. Gajju Singh. 43 All. 610 : 19 A. l. j 439 - 

62 897 : 3 U. p. L. R. (AH.) 73 (F. B.) 

S. 193. cl. ( 1 )— Any isolated plot in a mahal 
is not a share of the mahal. 

Any isolated plot of land within the ambit of a 
mahal may be a part of a mahal, but it cannot be a 
share in a mahal under S. 193 (i). (Mukerji, J.) 

Nehal Singh v. Jagannath Das. 

A. I. E. 1925 All. 743. 

~ S. 193, cl. }^—Sub tenant of ex-proprietary 

tenant paying off" rent deci ee against ex-proprietary 
tenant — Sub-tenant cannot plead payment as set off in 
for rent against himself by ex-profrietary tenant. 

Under S. 193 , cl. (^) only an unsatisfied decree 
held by a defendant can be pleaded by way of a set¬ 
off. Hence where a sub-tenant under an exproprie- 
tap^ tenant paid off a rent decree against the expro¬ 
prietary tenant, he (the sub-tenant) cannot plead the 
payment as a set-off in a suit against himself for rent 
by the ex-proprietary tenant. (Muher/i, /.) BriJ 

Lal V. Muhammad Ibrahim a.i.r. 1925 All. 824 . 

* I 6 * ^94 Sir and khudkhast in exclusive pos* 
session of a cq-sharer and let out by him—Suit to eject 

the subtenant — Other co^sharers are not necessary 
parties. 

^ Where certain plots of lapd have been the exclu¬ 
sive and khudkhast oi a co-sharer for more than 
twelve years and are let out to a sub-tenant who is 
me exclusive co-tenant of such co-sharer, the latter is 1 
by himself entitled to eject the sub-tenant without 
impleading persons who though co-sharers in the I 

Q. D. —VOL. 1—9 
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khev. at of the mahal have no interest in the paiticular 
plots. (.Sulaiman, /.) DuNGaR v. JaHANGIR. 

A. I. R. 1925 All. 775. 

-9- 194— Lambardar is prima facie entitled to 

recoz>er rent on behalf of all co-sharers — If not so 
entitled, he cannot recover his share alone—Co sharers. 

In the absence of a clear indication to the contrary 
the lambardar is the person who would be entitled to 
recover the rent. 42 All. 414 Foil. Where the 
record of-rights gives the lambardar a right to recover 
the rent, the jambardar is the appointed agent of the 
co sharers within the meaning of S. 19 .^. If the lam¬ 
bardar is not entitled to bring a suit for arrears of 
rent he cannot sue to recover onlv his share of it, 
(.Mukerfi, /.) MaHOMED ABDULLAH KhaN v. 
KuNDAN. a. I. R. 1925 All. 817. 

-S. 194— Lambardai - Potvers — Permission to 

build a house, 

A lambardar may give permission to a tenant to 
erect a kucchha house on land belonging to the joint 
patti, where there were no less than 30 co-sharers in 

X\ie.patti. iT’i’/rt', unless such authority is recognised in 

the lambardar it would be practically impossible for a 
valid permission ever to be given at all. (Daniels I') 
Abdur RaOOF V. BaCHCHOO. 73 I. C. 495Vi> 

L. R. 5 A. (Rev.) 33 : A I.R. 1923 All. 532 (l)i 

--S. 194— Right of one CO sharer to sue _ C p' 

Code, O. \, R * * 

Where there are many co-sharers in the village an 
informal partition between the co-sharei-s is the only 
means by which the rent can be realised and the 
revenue paid and when such a partition or phatbandi 
is in existence in the village and is formally recorded 
in thewafib-ul-arz \ and it has been in force for over 
forty years, the co-sharer in whose share particular 
plots fall is perfectly entitled to collect the rents and 
eject the tenants of those plots, and the land is not 
removed from his share merely because a particular 
tenant happens to die without heirs. (Daniels J ) 
JOKHU Rai r. BhaBHUTI Rai. A. I. R. 1923 a! 569. 

—-S. 194— Partition — Amalgamation of several 

khatas into one — Ejectment — Parties. 

At a partition several khatas owned separately by 
different proprietors were consolidated into one single 
khata. Before the partition was confirmed but after 
the commencement of the partition proceeding the 
former proprietors of one of the old khatas brought a 
suit to eject a tenant of a holding in that khata with¬ 
out joining the proprietors of the other khatas. Held, 
that the suit was maintainable. (Fremantle, S Af) 

Jageshar Mal V. Raghunandan-Sahu. 

L. R. 5 A. 217 (Rev.). 

-194 —Purchase of zemindari intere t before 

appeal — Effect. 

Pending the appeal in an ejectment suit the tenant 
purchased the Zemindari interest : Held the mere 
ground that it was probable that if the suit had been 
then instituted, it would be dismissed under S, 194 
Agra Tenancy Act was no justification for allowin 
the appeal. (Fremantle, S. M. and Burn, J. M 

Debi Mangal Pathak V. Jagesar. 

. I*. R. 4 A. 202 (Rev). 

-9* 194— Lambardars — Ejectment suit by 

some — Maintednability. 

In a suit to eject by some only of the lambardars, 
the others who never took any interest in the resump¬ 
tion proceedings or thef claiming of rent cannot inter¬ 
vene to protect the tenants from being ejected. (Fre¬ 
mantle, S.M.and Burn, y. M.) BaDRI Singh v. 
®HUP. L. E. 4 All. 321 (Rev.). 

—-8. 194— Thekadars—Authority to collect rent 

—Heed not be in writings 
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There is nothing in S. 194 of the Agra Tenancy Act 
to require that the authorization to collect rent by one 
of several th^kada* s should be in writing, ^Frc- 
t/uifttU, S. /!/• <ifid Burn, J. -I/.) flAFIZ HaSAN 
ULLYH Kda. L. B. 4 All. 324 (Bev.). 

--S. 194— EU'tinuni iuii — Co'skarcr refusitig 

to sue — Suit if can he proceeded 7uith. 

If a co-sharer refuses to join the lantbardar in a 
suit for ejectment the latter cannot proceed with the 
suit by making the co-sharer a defendent, {^Hopkins, 

S> M.) Budh Singh z/. Kalka Prasad. 

L. B. 3 A. 29 (Rev.) 

-S. 194 —Joint Proprietors — Agreement to 

collect sepa-ately—AH must tointly eject tenant. 

.-Mthough joint proprietois may divide their rights 
and agree that each co-sharer shall colled his share of 
rent, the tenant who is thus divided can only be ejected 
by all proprietors acting jointly unless they have 
appointed an agent to act for them all. {Buruy J. M.) 
NaKKA V. Mdishaq Khan. L. R. 3 A. 221 (Rev.) 

-S. 194 —Ejectment suit by Mortgagee from 

some co-sharers — Other co-sharers are necessary 
parties. 

A suit to eject a tenant was brought by the mort* 
gagee of the interest of .some only out of the several 
proprietors of a Zemindari share. On objection 
being taken on the ground of non joinder, Held that 
the other co-sharers were necessary parties to the 
suit and the suit was not maintainable. (^Hopkins 

S. Mj) Ram Vad Lal v. Khedu Singh. 

L. B. 3 A 253 (Rev.) 

-S. 194— Lamhardar—Posver to collect rent of 

holdings. 

A lambardar is the manager of the common land, 
entitled to collect the rents, settle tenants, eject them, 
procure enhancements of rent and do all necessary 
acts relating to the management of the estate for the 
common benefit. opkins, S. Af. and E'reniantle, 
J. M.) Hanuman Singh Syed Ahmed Ali 
Khan. L. R. 3 A. 369 (Rev). 

—-S. 194— I.^ase of land—Owners of entire 

Zemindari to Join—Suit in ejectment by some—Effect 
of. 

All the Zemindars or ownei-s of the entire Zemindari 
should join together to grant a lease of land. It is 
open to some of the co-sharers Zemindars to sue to 
eject a trespasser in the Civil Court. opkins, S. M. 
and Fremantle, J. M.) MUSAI SINGH v. MaTHURA 
Dube. L. R 3 A. 445 (Rev). 

■ ■ S. 194— Lambardar—Penuers of—Granting 
of Kabuliats. 

Where a kabuliat granted by the lambardar had 
been attested by some co-sharers and the co-sharers 
had from time to lime accepted it and realised rents 
on it, the Court might infer that the lambardar had 
implied authority from the co-sharers to grant the 
kabuliyat (Pearson, J. M.) BhaGWaN SiNGH v. 
Nabi Baksh. X. E. 3 A. 526 (Rev). 

■ ■ S. 194— Afon'joinder—Cannot be raised for 
first time in appeal. 

A plea that there were other co-sharers in the pro¬ 
perty who had not joined in the ejectment suit being a 
mixed issue of law and fact cannot be raised for the 
first time in appeal. (Hopkins, S. M. and Porter, /. 

MJ) Chotamal V. Amin Singh. 

, 3 U. P. X. R. (B. R.) 63 (2). , 

—;- S. 194 ( 1 )—Lambardar suing for rent or I 

ejectment is presumed to act as co-sharers' agent—But 
presumption is rebuttable. 

If a lambarder sues a tenant either for the recovery 
of rent or for ejection, the presumption would be that 
he is appointed as agent to act on behalf of all the co- 
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sharers. But it would be open to the tenant to prove 
that in that particular mahal the arrangement be¬ 
tween the co-sharers was such that lambardar cannot 
be treated as an agent of all the co-sharers. 36 All, 
441 , Dist. 18 A L J 435 . Foil. (Dalai, J.) SyeD 
SiDDIQ ALI V. CHANDA. 80 I, C. 732 : 

A. I.R. 1925 Ail. 49. 

-- S. 194 (1) — Lambardar—Fight to collect 

rents and eject tenant — Agreement — Custom. 

The lambardar is not by virtue of his office entitled 
to collect rents with reference to S. 194 (i) of the 
Tenancy Act. If it is .sought to show that the lam¬ 
bardar is entitled to collect the whole of the rent and 
thus to eject, either an agreement of the co-sharers or 
a special custom must be proved. (Burn, J. Mf) 
Bholanath V. Babu Ram. X. B. 3 A. 467 (Rev.) 

--S. 194 (2) — Suit in ejectment — Co sharer — 

Hon-joinder. 

Where in a suit in ejectment brought by one of the 
co-sharers, it was found that though there were other 
co-sharers in the proprietary right, the land was let to 
the defendants by the plaintiff alone and the plaintiff 
had let other holdings similarly, Held, that there was 
evidence from which a special contract could be in¬ 
ferred within S. 194 ( 2 ) of ihe Act and the suit was 
not bad for non-joinder of parties. (Burn, J. M.) 

Janki Prasad z'. Har Prasad. X.R. 5 A. 178 (Rev.) 

- S. 194 (2) —Sir land — Tenant of—Land 

ceasing to be sir— Position of tenant — Ejectment. 

Where a tenant of sir land which has since ceased 
to be sir land is sought to be ejected by a proprietor 
who let the land to him. Held, that though the 
tenant was the tenant of the entire proprietary, body 
yet the suit was properly brought. (Fremantle, S.M. 
and Burn, J. Af.) KaSH PRASAD RaI v. SHEIKH 
GuLLI. X.R. 6 A. 182 (Rev.). 

- S. 196 — Jurisdiction—Objection to, must be 

raised in Hie first Court. 

Where an objection to jurisdiction of the Civil Court 
is not raised in the first Court it cannot be raised on 
appeal or second appeal by reason of S. 196 of the 
Agra Tenancy -A.ct. But the fact that if the question 
of jurisdiction is not raised in the first Court the Ap¬ 
pellate Court is to decide the suit as if it had been 
brought in the right court does not in any way warrant 
the conclusion that the limitation to be applied to 
that suit is not the one which would have applied if 
the suit had been brought in the right court but that 
some other rule of limitation is to be applied. (Goknl 
Prasad, /.) BHIKHARI SiNGH v. JOKHAN. 

66 I. C. 856 : 4 TT. P. X. E. (A). 104 : 

A. I. R. 1922 All. 124. 
—-Ss, 196 and 197 —Scope of, 

Ss. 196 and 197 must be read together. They both 
deal with a case in which an objection is taken in the 
Appellate Court that the suit was wrongly instituted 
in the court below instead of a Civil or Revenue court 
as the case may be. S. 196 tells the appellate court 
what to do if the objection was not raised in the Trial 
Court. S. 197 tells it what to do if the objection had 
been raised. Both sections assume that the Trial 
Court has entertained the suit and disposed of it on 
the merits. It is only in such a case that the Court 
could remand the suit or frame issues or direct addi¬ 
tional evidence, (Sulaiman attd Daniels, JJ,^ 

Biseshar Prasad Pandev v. Raghubir. 

90 I. G. 353 : L. R. 6 A. 1^55 (Rev.). 

-Ss. 196 and 197 — Applirability—Ejectment 

suit on ground of forfeiture—Revenue Courtis deci* 
sion is binding on Civil Court, 

Where the suit was based on the ground that the 
defendants had incurred forfeiture because of their 
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•denial of the plaintiffs* title in the Revenue Courts. 
Jleld : this is not one of the grounds on which a 
tenant can be ejected under the provisions of the Ten- 
-ancy Act. 1 he suit was bad in its inception. No suit 
lilce this would lie at all in any Court. Revenue or 
Civil. The decision of the Revenue Court in the suit 
for arrears of rent was binding on the Civil Courts. 
5s 196 and 197 have no application to suits which do 
not lie at all but they only contemplate suits which 
might have been brought in one Court but have been 
by mistake or otherwise brought in another. Narain 
Singh V. Govindram (8 A. L. J. 431 ) followed. 
i^Gofttd Prasad, y.) JaNKI v. DeBI ShaNKAR. 

69 I. C. 799 : A. I. R 1922 All. 274. 

“—196 and 197— Applicability — Suit by co¬ 
sharer for profits — Jurisdiction—Appeal, 

In case of a suit by a co-sharer for profits for the 
j)eriod during which he was kept out of possession by 
other co-sharers, provisions of Ss. 196 and 197 apply 
and so, if a suit is dismissed by a Civil Court for 
want of jurisdiction and appeal is preferred to the 
District Judge, he must deal with the case in accord¬ 
ance with the provisions of those sections. {Pafi^ue 
-and Piggott^ JJ.) SaID-UN-NISSA v. Fida HUS¬ 
SAIN. 61 I. C. 385 : 19 A. L. J. 194 : 

L. R. 2 A. 57 (Rev.) 

Sg. 196 and 197— Invalid lease — Ktectnient — 
.Suit on the ground of, does not lie in Civil Court. 

A Civil Court cannot try a suit for ejectment on the 
plea that the person who gave the lease has no 
right to do so. The appellant cannot take the support 
of Ss. 196 and 197 of the Act in the above case for 
ejecting .the tenant* This C 3 .n alone be clone by the 
Revenue Court exclusively, A) LaLa 

■SUNDAR LaL V. KIFAYAT HaSAN KHAN. 

e , L. R3 A. 134. 

5. iu7 Act does /lot apply to Cantonments 


■area Secy, of State is absolute owner of land in that 
■area—Costs. 

The rent court has no jurisdiction in the matter 
where the land in dispute is situated in Cantonments 
which are under the direct administration of the 
Government of India. The Tenancy Act does not ap¬ 
ply in the case. But where the owner of land asserts 
.^oprietary title, the appeal necessarily lies to the 
Distnct Judge. S. 197 of the Tenancy Act has thus 
•application and as all the material necessary for de¬ 
termination was before the High Court, it was justified 
in disposing of the appeal as if the suit had been in 
fact instituted in a Civil Court. Therefore this suit is 
taken as an ordinary suit for ejectment. The Secre¬ 
tary of state .is absolute owner of all Cantonments 
land, unless it can be proved that he parted with it. 
There can be no adverse possession against him. A 
person occupying land, in Cantonments not specifically 
transferred to him by the Secretary of State, can only 
'. ^ ^ licensee from him^ who could eject him 

' But as the Secretary 
of State instituted the suit in a wrong Court, on a 

wrong cause of action and on assertions which he was 
unable to prove, the Court directed that he (plaintiff) 
shonld pay his own'costs throughout and those of the 
defendant I. L. R. 3 All. 669. I. L. R. 30 Bom. ,37 

followed. {Stuart, J.) SeCY. OF STATE Z/. MULLA. 

Ii. B. 3 A, 169 (Rev.) ; 66 I. C. 582 : 
_« • A. I. R. 1922 All. 67. 

Plff. sued.in a Revenue Co»rt for ejectment of deft. 

IddTv 7 . t Tenancy Act did not 

^9 fbe jurisdiction of the 
4 >ourt and asserted proprietary title. The Court howr 
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ever decreed the suit. Held, that the District Court to 
which an appeal had been preferred against the 
decree, ought to dispose of the appeal on the merits, 
since the necessary materials for the decision of the 
case were on record. {Stuart, /.) Secretary of 
State MULLA. 66 I. C. 582 : L. R. 3 A. 169 : 

A. I R. 1922 All. 57. 

■;-*—Ss. 197 and 196— Ejectment — Denial of title 

IS no grounds for—Sections do not apply to suits which 
do not lie at all. 

Where a suit in ejectment was based on the ground 
that the defendants had incurred forfeiture because of 
their denial of the plaintiff’s title in the Revenue 
Courts. Held, this was not one of the grounds or^ 
w’hich a tenant could be ejected under the provisions 
of the Tenancy Act. The decision of Revenue Court 
in the suit for arrears of rent was binding on the Civil 
Courts. S.s. 196 and 197 have no application to suits 
which’do not lie at all but they only contemplate 
suits which might have been brought in one Court 
but have been by mistake or otherwise brought in 
another. 8 A. L. J. 431 followed. {Gokul Prasad, 
J.) Janki V. DEBI Shanker. 69 I. C. 799 • 

A. I. R. 1922 Ali. 274 

--Ss. 197 and 20Z—Applicability—Suits udiere 

deft, claims to be tenant are not within S. 197 . 

In suits relating to agricultural land, in which the 
defendant claims to be the tenant of the plaintiff, the 
procedure laid down by S. 202 of the Act is compul¬ 
sory and S. 197 does not apply to .such cases. The 
fact that the defendant pleads that he is the te^iant of 
the plaintiff along with his co-sharers does nef make 
any difference. {Baner/i and Gokul Prasad, JJ^ 
BhaUNI V. RaMDAYAL. L. R. 3 A. 10 v'Rev ) • 

0 , 0 . ^ 64 I. C. 426 : 19 A. X. J. 850’. 

Revenue Court-Suit for profits— 


Hazrana and Haqchaharam — Procedure. 

A co-sharer brought a suit for profits ariainst the 
Lambardar. On the plea of negligence the lower 
Courts maintained that the claim should be cl/ecreed on 
demand and not on collections. It war? held that 
District Judge ought to have been guided by the pro¬ 
cedure under Sec. 197 of the Agra Tenancy Act. 
Regarding the claims of Nazrana and Ht^jehaharam 
the Distnct Judge was not right in holding that these 
could not be brought in the suit. {Stuart, . h LaLMaN 
V. Din Dayal. X. R. 3 A. 149 . 

198 Suit by laniilof^d for arrears of rent 
Tenant pleading payment in good f<dth to third 
person—Decision against landlord—Rig it of suit in 
Civil Court, is not barred. 

A landlord brought a suit for arrears of. rent and 
the defence-set up by tfie tenant was payment in good 
faith to a third person who was implezded as a party 
to the suit. Ihe title of the third person was nega¬ 
tived whereupon he brought a suit in a Civil Court for 
the declaration of his title as landlord. Held that the 
suit was not barred by S. ii, C. P. Code and that it 
was maintainable in a Civil Court. {Ryves and Gakul 
Prasad, JJ,) HaBIB KHAN v. FIDA HuSAIN KHAN 

711. C. 1017 : X. R. 4 A. 138 (Rev.) : 

A. I. R. 1924 All. 270^ 

S. 198— Payment of/^pney to a third person 
After suit and flifig of defenee—Section does^ not 
apply. , 

• Where the deft, pays thje; apiGunt due to a third 
peison, after a suit to recover .arrears o^ rent is, institu¬ 
te and he has filed his defence, S. 198 does not apply. 
{Ryves.and Gokul Prasad, JJ.) JEONI v. CaLOO. 

A- I*- J- 298 : 43 All. 448. 

S. 199— Suit under—Ownership of trees 
apart from the land can be determined. 
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Tt is competent to a person in a suit under S, 199 of 
the Tenancy Act to have the question of title deter¬ 
mined an<l to prove that he is the owner not of the land 
but of the trees on the plot. {/,in</say atid Dn7tichy 
yy.) I ..ALTA PKAS.XDr-. Kam IUHADUR. 

21 A. I. J. 484 : 74 I. C. 349 : L. B. 4 A. 169 (Rev.) : 

A. I R. 1923 All 540. 

-S. 199— Pc'U’frs cf Civil Court to ^ivc dcclnra- 

ft on as to plat ft tiff's rights. 

In proceeding sent to the Civil Court in accordance 
with the provisions of S. 199 of the Tenancy Act, the 
Civil Court can give a declaration regardine the right 
of the plaintiff, who has not succeeded in proving 
himself to be the proprietoi of the land but was found 
to be entitled to the trees. The following declaration, 
namely, that it be decreed that the plaintiff though 
not owner of the land is owner of the trees on the plots 
in suit should be made. (I.. P. A. All. No. 44 of 1916, 
Foil.') {Lindsay and Danirls, JJ.) LALTA PraSAD 
V. Ram Bahadur. 2l A. L. J. 434 : 

74 I. C. 349 : L. R. 4 A. 159 (Rev.) : 

A. I. R. 1923 All. 540. 

■ S. 199 — Decision nndcr is res judicata. 

The decision of a Kent Court under S. 199 in the 
exercise of its jurisdiction to decide a question of title 
is ros iitdicata and will prevent the trial in a subse¬ 
quent suit in a Civil Court of any issue relating to the 
same proprietary right. {Lindsay and Stttart, J J ■') 

Mt. Jhamola Kunwar V. Hanwant Sing. 

20 A. L. J. 340 : 66 I.O. 916 : 4 U- P. 1. R. (A) 113 : 

A. I. R. 1922 All. 129. 

-Ss. 199 and 201 —Question of proprietary 

title — Decision of Revenue Court —Kes-judicata. 

Ss. 199 and 201 of the Agra Tenancy Act confer 
special jurisdiction on the Rent Courts to try and 
decide questions of titles to property and when so 
decided their decision is res judicata and binding on 
the Civil Courts in subsequent suits, based on the 
same issues, filed in Civil Courts. {Lindstty and Stuart, 

yy,) MT. Jhamola Kunwar v. Hanwant Singh. 

4 U. P. I. R. (A.) 113 : 20 A. L. J. 340 : 

A I. R. 1922 A. 129. 

-S. 199 —Legal representatives—Question as 

to, in suit for profits—Court must deeide title or refer 
Parties to Civil Court. 

When a person claims that he is the legal represen¬ 
tative of the deceased and as such brings a suit for 
recovery of profits due to his share and the defendants 
deny his character of legal representative,the question 
of title must be decided by the Court or the parties 
must be referred to a Civil Court by a written order 
under S. 199 of the Act. {Basterji, y.) Syed 
Madad Ali V. Sheikh Shamsher Ali. 

63 I.C. 103 : 4 XT. P. L. R. (A.) 9. 

■ -S 8 . 199, 200 and 201 —Deeision of Re 7 >enue 

Court, when res-judicata in Civil Court. 

The decision of a Revenue Court cannot operate as 
res judieata \n a C.W\\ Court unless the case comes 
within the purview of Ss. 199 to 201 of the Agra 
Tenancy Act. In other cases the question is not one 
of res jusdicata but whether the point before the Civil 
Court has been decided by a Rent Court under its 
exclusive jurisdiction in such a manner as prevents the 
Civil Court having jurisdiction to decide it. 37 A. 41 
Foil. Where however the point under the Tenancy 
Act is itself within the jurisdiction of the Civil Court, 
it can decide it. iStuart, /.) SaraBHAT MaL v. 
Ram Khelawan Mal. 66 I. C. 714 : 

4 TT. P. L. R. (A.) 90. 
■■ 8 . 199 ( 1 ) — Decision under, oh a question of 

title is res judicata —Effect of. 

The decision on a question of title under S. 199 of 
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the Agra Tenancy Act has the force of a decision of a 
Civil Court and where such a decision has been arrived 
at by an Assistant Collector, Second Class, in the 
United Provinces,it will be res judicata when the same 
is attempted to be raised before an Assistant Collector, 
First Class. {Daniels, Jf) AMIN-UD-DIN ABDUL 
SHaKOOR. 73 I. C. 460 : L. R. 5 A. 26 (Rev.) : 

A. I. R. 1923 All. 556. 

-S. 201 —Record of rights—Entry in — Pre- 

sutnption. 

Where notwithstanding the order of a competent 
authority the entries in the record of rights have not 
been corrected for over two years there is no presump¬ 
tion that the entries are correct. 33 A. 799 distingui¬ 
shed. {Gokul Prasad. TIKA RaM v. DuBO 

Shib TaL. 71 I. C. 992 . A. I. R. 1923 All. 401 (1;. 

-S. 201 —Decision in question of proprietary 

title is res judicata. 

The decision on a question of proprietary title by a 
Revenue Court under Ss. 199 and 20 i of the Agra 
Tenancy Act operates as res judicata and bars the 
trial of a subsequent suit in a Civil Court relating to 
the same proprietary right. {Lindsay and Stuart, 

Thakur Hanwant Singh r. Mt. Jhamola 
Kunwar. 20 A. L. J. 340 : 4 IT. P. L. R. A. 113 r 

66 I. C. 916 : A. I. R. 1922 All. 96. 

-S. 201 —Suit for Profits—Alteration in record 

— Duty of Court trying rent suit to give effect to- 
entries in Revenue record as on the date of suit. 

Where there has been an alteration in the Revenue 
record prior to the institution of the suit, but made 
during the period for which profits are claimed, the 
duty of the court trying a suit for profits must be to 
consider the order by which the alteration was made 
and give effect to the intention of the said order. If, 
for instance, a plff. was the recorded proprietor of an 
8 annas share of a mahal during the first year in res¬ 
pect of which profits were claimed and it were shewn 
that after the close of that year he had been recorded 
as proprietor of a 4 annas share only, upon a finding 
that he had transferred his interest in the remaining 4 
annas share after the close of the first year in suit, 
then the duty of the Court should be to give effect to 
the entries year by year calculating the profits for each 
year on the basis of the record as it stood in respect of 
the said year in the revenue papers. When however 
it is clear upon an examination of the order passed by 
the Revenue Court, that the alteration made in respect 
of the extent of the plaintiff’s share was intended to 
be a correction of a previous erroneous entry, and it 
was not passed upon any alleged transfer having occur¬ 
red during the years covered by the suit then the 
Revenue Court is bound to give effect to the entries as 
it stood on the date of the institution of the suit. 
{Piggott and Stuart, //.) MT. MUBARAK FaTIMA 

V. Mahomed W ali Khan. 20 A, L. J. 248 : 

I . R. 8 A. 140 .* 44 All. 413 : 66 1. C. 126 : 

4 TT. P. L. R. (A.) 188 : A. I. R. 1922 All 102^. 

S. 201— Revcftue Censrt — Suit for profits^ 
Record of share in revenue papers^Binding nature of, 

A Revenue Court must tak-e the record in the reve¬ 
nue papers as final in a proper case to show the share 
of profits to which a party is entitled, but a Revenue 
Court is not debarred from going into the merits of the 
question as to whether a certain sharer is or is not hol¬ 
ding Sir or Khudkhast in excess of his share. That is 
a point to be decided by the Revenue Court. Undoub¬ 
tedly a sharer who holds Sir or Khudkhast in excess 
of his share must recoup a sharer who holds less thai> 
is due to him. There is no inflexible rule by which a 
man who owns a half share in the village is holding iiv 
excess if he is in possession of more than half of the 
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sir or more than half of the Khudkkast, It is open 
to him to show that he does not hold in excess. (. 9 /«- 
artt/.') MT. SUGHRA BIBI v. SHAH FaIYAZUL 
Hasan. L, R. 3 A. 146 (Rev.). 

s. 201 —Revenue Court—Suit for profits _ 

Record of share in revetiue papers—Binding nature 
of. 

To see the share of profits to which a party is emit- 
Jed a Revenue Court must consider the evidence of the 
record in the revenue papers as the last word. It has 
also jurisdiction to enter on the issue whether a cer¬ 
tain sharer holds sir or khudkhast in excess of his 
share. If he does he has to return his excess share to 
one who holds less. One who does not hold in excess 
of his share is not prevented from showing that he 
does not hold it in excess. {Stuart, /.) MT, Su- 
GHRA Bibi V. Shah Faiyazul Hasan. 

L. R 3 A. 146. 

——S. 201 (1 )—Suit against person in actual 
possession^ dy person who by mistake in record^ was 
compelled to pay former's revenue^ comes under S. 

< 0 . 

The suit was one brought under the provisions of 
S. 160 of the Tenancy Act. The plaintiff during the 
years to which the suit referred stood recorded as the 
usufructuary mortgagee of a share of 16 biswas and 
odd in a certain mahal. By reason of this record he 
was compelled to pay the whole of the land revenue 
demand in respect of the said share. As a matter of 
fact a portion of the mortgage had been redeemed and 
the plaintiff was really in possession as mortgagee 
over a share of biswas only. The defendant was 
the co-sharer in possession of remainder. 

Held', that what the plaintiff had to show was that 
as a matter of fact he was a co-sharer who had paid 
arrears of revenue on account of another co-sharer. 
Because, the revenue record during the years in suit 
was incorrectly framed, the plaintiff did not on the 
face of that record appear to have paid any revenue 
except that which yvas due from the share recorded in 
his name as usufructuary mortgagee. His position 
therefore, was that of a co-sharer not recorded as 
having the particular proprietary right which would en¬ 
title him to maintain the suit brought by him. In rea¬ 
lity his case falls under the first clause, and not under 
the third clause of S. 201 of the Tenancy Act. The 

Court had jurisdiction to inquire into this matter and 
to determine .the question of possession. {Mears, C. 
J. and Piggott, /.)-JWaLA PRASAD z/. IrshaD 
Muhammad Khan. 46 A. 512 : 83 I. C. 245: 

1^25 All. 60. 

——S. 201 (3)— Usufructuary mortgagee of mort' 

gagor^Ijambardar can sue for Profits, 

Per Piggott, J. —The usufructuary mortgagee of a 
co-sharer in possession of the share is entitled to main¬ 
tain a suit against the lambardar for profits. Mere 
non-payment by a lambardar to any co-sharer of the 
said co-sharer’s proper quota of the annual divisible 
profits of the mahal does not in the absence of evid¬ 
ence to the contrary constitute an ouster of the said 
co-sharer from possession. {Walsh and Piggott, 7/.^ 

Lachman Pande V. Tribeni Sahu. 

22 A. L. J. 518 : 79 I. C. 538 : L. R. 5 A. 174 (Rev.) 

_„ ^ I- 1984 719. 

“». ^01 ( 8 ;— Presumption—Entries in Khe- 
Wat—Suit for profits. > 

In suite for profits brought by the plaintiff against 

nis brother lambardar, the defendant pleaded that he 
and ins brother were members of a joint Hindu family 
and that such a suit was not maintainable ; Held the 
names of the parties to the suit being entered on a 

moiety share in each of the two mahals and having 


. AGRA TENANCY ACT (II OF 1901), S. 202. 

regard to the view taken of the S. 201 ( 3 ) of the Ten¬ 
ancy Act by the High Court the claim of the plaintiff, 
whose name was entered on a moiety of the property, 
ought to have been decreed. There is .1 presumption 
resulting in preventing persons from pleading tliat the 
family is a joint Hindu family, as against the entries in 
the khewat. 32 All. 779 Ref. {Lindsay and Gokul 
Prasad^ J/.) SHEO NaRAIN v. BaLA RaO. 

44 All. 616: 69 I. C. 208: 9 0 & A. L. R. (H.) 150: 

A. I. R. 1922 All. 332 (1). 
--Ss. 201 (3) and 164— Question of title — Deci¬ 
sion of Civil Court pending appeal from a decree of 
Revenue Court—Duty of the latter. 

Where during the pendency of an appeal from a 
t a suit for profits under S. 164 of the Agra 
Tenancy Act, the defendant obtained a decree of the 
Civil Court that plaintiff had no title it is the duty of 
the appellate court to give effect to the decision of the 
CivU Court and dismiss the suit. {Ryves and Gokul 
Prasad, //.) SURJAN SiNGH v. ChaTURA KUN- 
WAR. 44 A. 250: 64 I. C. 964: 20 A. L. J. 61; 

L.R. 3 A. 17: A. I. R. 1922 All. 356. 

- S. 202 —Suit in ejectment—Plea of tenancy — 

Paiuer of Civil Court. 

Where a suit for ejectment from a certain plot of 
agricultural land on the ground that ihe defendant is a 
trespasser is brought in the Civil Court and the defen¬ 
dant pleads a tenancy, it is incumbent on the Civil 
Court to refer the plaintiff to a Revenue Court under 
S. 202 of the Agra Tenancy Act. There is nothing in 
the section itself to require the Civil Court to 
decide that the claim to a tenancy is bona fide before 
applying S. 202 . {Daniels, /.) JaSRAM v. AMAR 
^Al Hi 71 -I. C. 475 (l); L.R.dA.21 (Rev. ) : 

• A. I. R. 1923 Ail. 439i 

S. 202 —Lease by l.ambardat—Suit for can¬ 
cellation by co-sharer—Plea of valid lease. 

The lambardar of a village granted a perpetual 
lease to the defendant of 20 bighas of land. The 
plaintiff, a co-sharer, brought a suit in the Civil Court 
for the cancellation of this lease on the ground that it 
w'as beyond the powers of the lambardar to execute. 
The defendant pleaded that the lease was a good and 
valid lease. His contention was that not only was it 
within the powers of the lambardar but that it was 
executed with the consent of all the co-sharers. Held 
that this was in substance a plea that the defendant 
was the tenant of the whole proprietary body including 
the plaintiff and that under these circumstances the 
Trial Court should have under S. 202 of the Agra Ten¬ 
ancy Act directed the defendant to file a suit in the 

Revenue Court within 3 months to establish the ten¬ 
ancy which he set up. {Lindsay and Daniels, J /.) 

Kah Din V. Ramapat. L. r. 4 A, 167 • 

73 I. C. 953: A, I. R. 1923 All. 634.’ 

-S. 202— Zemindari property is net Agricultu¬ 
ral holding. 

A claim for Zemindari property is not a suit relating 
to an agricultural holding. A holding is defined in 
the Tenancy Act to be a parcel of land held under one 
engagement and it clearly indicates that it Is land 
which is held by an ordinary agriculturist under one 
engagement for purposes of agriculture. That cannot 
be said pf a person who claims to be thekadar of the Ze¬ 
mindari, and does not allege that he held any particu¬ 
lar parcel of land under a separate engagement for 
purposes of agriculture. {Mears, CrJ, arid Bamrjee, 

J.) Dhandai Kuarz/. Chhotu Lal. 

L. R. 3 A. 144 (Rev.): 64 I. C. 606: 19 A. L. J. 890: 

^ ^ A- I- 1922 All. 442. 

^ %{3l2r^Possessiqn under invalid lease—Suit 
far ejectment of lessee lies in Cjvjl Court. 
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AGRA TENANCY ACT (II OF 1901). S. 202 

Where a defendant holds under a lease which is void 
<ib ifiitio hi'i possession is that of a trespasser and if 
the plff. has not acknowledged the deft, as tenant, a 
suit for ejecting the latter lies in the Civil Court. A 
lease for collection of rent and /'emindari dues is not 
a lease granted for agricultural purposes and S. 202 of 
the Agra Tenancy Act does not apply to a suit to set 
aside the lease. {Lindsay and Kanhaiya Lai^ //•) 
.\MINA BIBI SaIVID \'USUF. 

4 V. P. L. R. (A.) 209: 20 A. I J. 731: 

70 I. C. 968: 44 A. 748: A I. R. 1922 All. 449. 

-S. 202— Applicability of Suit in Civil Court 

dec tin cut—Pica of suh-tcuaucy. 

A suit was brought in a Civil Court for ejectment 
and the plea set up in defence was one of sub-tenancy. 
field, on the pleading S. 202 applied and the proce¬ 
dure laid tiown ther'^in should be followed. {Piggoti 
and Walsh. JJd SHEIKH MUHAMMAD VaKUB 
BfXHU AHIK. €6 I C. 251: L. R. 3 All. 21 (Rev.). 

_S. 202 (2)— Appeal does not lie from Keventte 

Court to Civil Court e7'eu if parties had been wrongly 
referred to Rei'cnue Court originally by a Civil Court- 

Once a case has been properly referred to the 
Revenue Court an appeal from the Revenue Court 
would not come to the Civil Court. The same rule 
applies even if it be the case that the parties had been 
originally wrongly directed by a Civil Court to go to 
a Revenue Court, for the question c<,n be raised again 
by way of appeal against the decree that will be pasised 
by that Civil Court in accordance with the decision of 
the Revenue Court. That remedy if necessary, against 
a wrong decision of the Civil Court as to the appli¬ 
cability or otherwise of S. 202 of the Tenancy Act is 
still open. (^Mukerli, Jf) HiRDEY NaRAIN KaI z’. 
jAOniSH Nakain Rai. 22 A t. J. 009 : 

82 I. C. 317 : A. I. E. 1925 All. 128. 

-Sch. 4, An. 18— Status of sub-tenant—Fresh 

letting if necessary every year. 

A sub-tenant is a tenant from year to year and 
remains so till ejectment or surrender. His tenancy 
does not come to an end at the end of the first and 
each successive year and there is no need for a fresh 
act of subdetting to continue him in his tenancy. 
{Fremantle, S. Pf. and Brertun, J.M.') SHEO PRASAD 
V. Anand Madho. L. E. 5 A. 18 (1) (Rev.). 

——-Sch. IV—Entry 18— Biectmeni suit — Zamin' 

dar getting possession of Zemindari within one year of 
suit—Suit not oarred. 

Where a suit for ejectment was brought more than 
one year after sub*letting but the plaintiff had obtained 
possession of the Zemindari within one year of the 
suit, field the suit was not barred. MaIlook 

Chand z'. Yusuf ali. i . 

L. E. 2. A. 100(Rev ). 

—-Sch. 4, Serial 18— lllegltl sub-letting-^Suit 

for ejectment—Limitation is osie ^jear. 

A suit for ejectment of a tenant on the ground of 
illegal sub-lMting piust be brought w thih one year 
from the date of the illegal sub-letting. {Hopkins, 
S. M. and Porter, J. M.) B. BHaRT INDU z\ 

Multan Khan. 3 V. P. I. E. (B. E.) 15. 

-Ch, X— Resumption—Land given for Grove 

eannoi be resumed. 

It is only a grove and not the land given for plant¬ 
ing a grove which can be resumed under Chapter X 
of the Tenancy Act. {Fremantle, Af.) SURAj BaLI 
V. BriJ Nath SharGHA. I. It. '4 A. 276 (Eev.). 

■■■ -Ch, X— Co-sharer—'Agreement to h'otii less 

than his share in consideration of payment of Revenue 
by other sharer^ is not governed by chapter^ X. 

Where a co-sharer took less than his ^roj>ortionate 
share of common ^ property in consideration of the 


aliyasanthana law. ' 

other co-sharers paying the revenue on the entire- 
estate, chapter X of the Tenancy Act does not apply- 
to the case and proceedings for assessment of rent or- 
revenue are not maintainable. {Pearson, J.M.y 

Jaikaran Singh v. dip Narain. 

9 0 . A A. L. E. 213 : L. E. 4 A. 46 (Eev.). 

- Ch. X —Applies only to proprietors. 

A resumption suit under Ch. X of the Act can be- 
put in motion only by proprietors and not by tenants^ 
{Harrison, J. Af.) BaJI RAM v. BHULAN 

3 V. P. L. E. fB. E.) 67 .. 

AGEEEMENT. 

See (l) CONTRACT. 

(2) Contract Acrr. 

AGEICULTUEAL—Holdin g. 

Sec (i) Landlord and tenant. 

(2) Lease. 

-Lease. 

See (i) Landlord and Tenant. 

2) Lease. 

3) T. P, act, Ss. 107, 108, 116, 117. 

---Purposes. 

See (i) Landlord AND Tenant. 

(2) Lease. 

(3) Local Tenancy Acts 

( 4 ) t. p. act*, s. 117 . 

■ ■■ ■■ —Tenant. 

See (1) Landlord and tenant. 

(2) Lease. 

AGRICULTURISTS’ LOANS ACT (XII OF 1884 ). 6. 5 
—Claim arising out of Revenue does not lie in Civil 
Court — U. P. fMud Revenue Act {Iff of 1901), S, 235 
(///.) 

A claim arising out of the collection of a sum of 
money which is under S. $ realizable as Revenue, is 
not cognizable by Civil Court by virtue of S. 233 (v/.). 
{TudMl, y.) NlHAL CHAND V. KaNHAI. 

19 A. L. J. 360 : 62 I. C. 644 : 3 U. P. L. R. (All.) 66. 

AIR AND LIGHT.—EASEMENTS ACT. 

AJMERE MUNICIPALITIES REGULATION (III 
OF 1877 .) 

-Ss. 6 and Pre-emption—Sale : definitiotr 

of—Whether right of pre-emption arises where there is 
no sale-deed acearding to Tractsfer Property Act, 
Land was sold in Ajmer, but in order to defeat a 
passible claim for pre-emption, no sale deed was exe¬ 
cuted as required by S. 54 of Transfer of Property- 
Act. In all other 1 expects the sale was complete.’ 

Held, that the right of pre-emption arose, Helct 
also that where a right of pre-emption is<^ claimed 
under the statute law of Ajnier-Marwar, the principles 
laid down in Allahabad ruling in Begun v. Muhammad 
Yakub ( 1 . L. R. 16 All. 344) should be followed. 
{Piggott and Walsh, J J.) RAM SUKH v, L. E. 
O’Neal. 44 A. 239 : 20 A. L. J. 69 : 

A. I. E. 1922 All. 46 . 

ALIEN.—Alien Enemy. 

ALIENATION. 

See Q) Custom—Punjab 

(2) Hindu Law—Alienation. 

(3) 'MaHOMedan Law—alienation 

ALIEN ENEldr'.—C. P Code, S. 53. . 

ALIMONY.— See DIVORCE ACT. S. 36. 

ALIYASANTHANA LAW.— See MaLABAR Law. 

Maintenance—Separate mainienatiee—Atvard 
of — Grounds — Ineonvein'ence—Disputes between ejnusn 
and plaintiff's—Award on ground of — Propriety^ 
Rate of separate, maintenance—Data for fixing — 
Members living muay with their husbands or rtdves 
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for portion of yfa^—Amount equivalent to maintenance 
during period of absence—Claim to — Alaintainability, 

In a suit for maintenance brought against the ejman 
of an Aliyasafttana family by some of the members 
thereof, the Court below awarded the plaintiffs sepa¬ 
rate maintenance on the ground that the defendant 
and the plaintiffs were not moving well and that a 
joint mess in the family house had become extremely 
inconvenient. 

Held^ that mere inconvenience ^^as not sufficient to 
warrant separate maintenance. 

Held further^ that the existence of disputes be¬ 
tween the ejman and the plaintiffs was not a ground 
for awarding separate maintenance when there was no 
evidence to show that those disputes had been of such 
a nature as to make it impossible or dangerous for the 
members to continue to live together in the same 
house and take meals together. The ejman is not 
bound to distribute any spare money that he has in 
his pocket among all the other members or even 
among some of them. When some members of an 
Aliyasantana family reside away for a portion of the 
year with their husbands or wives, as the case may be,, 
they are not entitled to claim from the ejman a sum 
equivalent to their maintenance during the period of 
absence. In fixing the rate of separate maintenance 
to be awarded tQ jnembers of such a family, the Court 
must take into account the right of the karnavan to 
something more than an equal share and the right of 
those members who continue to live jointly in the 
family house to enjoy the same mode of living as they 
formerly enjoyed subject only to the rights of those 
who have separated from the family. (^Phillips, /.) 

Chandayya Hegde V. Kaveri Hegadthi. 

49 M. L. J. 727. 

ALLAHABAD HIGH COURT. 

- Fees of counsel—Higher scale fees are usually 

awarded—Fanciful vahiation is therefore to be avoided. 

Fees on higher scale are usually given in the High 
Court and in the absence of taxing masters they are 
graduated according to the valuation fixed by the 
plaintiff. Obviously if a plaintiff is permitted to place 
any fanciful figure as the value of the suit he subjects 
the defendant to an unfair burden as regards the 
costs which he is prima facie liable to pay his counsel 
and also subjects him to a continuing possible liability 
to pay the plaintiff an amount by way of costs far in 
excess of the real value of the case. A minor and 
less important matter is that the plaintiff may 
embairass himself. {Mears, C. J. and Piggotty /.) 

Udairaj Singh Secy of[State. 

46 All. 553 : 22 A. L. J. 446 : A. I. R. 1924 All. 652. 

I . 

ALLAHABAD HIGH COURT RULES. , 

- Fules for Subordinate Court\ Ch. 21 , r. 1 — 

First day of hearing for purpose of filing .certificate 
of payment of pleadeFs fees. 

For the purpose of determining whether a certificate 
of payment of pleader’s fee has been filed in time the 
first day of hearing is .to be interpreted as the first day 
fixed for hearing after the framing of issues. l^Neavey 
/.) MaDHO .Li^L v. BaNARSI-DaS. 82 I.. C. 73 ; 

L. R, 6 A. (Civ; 682 : A. I. R. 1925 A]l.‘98. 

1 HL ^—^Second' appeal—Ho evidence 

to support finding—Certificate of Counsel—Admission 
without su:k certificate—Effect of. \ ^ 

No appeal from , an appellate decree, presented by 
an advocate, attorney or vakil shall be admitted on 
the ground of want of evidence to support a finding of 
fact unl^s such advocate, attorftey'ot \^kn certifies 
under his hand-the memorandum of appeal that he 


ALLUVION AND DILUVION. 

has examined the record and that, in his opinion such 
a ground is well founded in fact. The rule is impera¬ 
tive. Unless the certificate is present, the matter 
cannot be argued in spite of the fact that the appeal 
has been admitted to heaiing. {Stuarts y.) ISH 

Narain Upadhia V. Rameshar Lohar. 

22 A. L. J. 244 : 78 I. C. 164 : 
L. R.^5 A. 91 (Rev.) : A. I. R. 1924 All. 433. 

" — Ch. IV, R. 9— Decree transferred to Collector 
for exccutioji — Jurisdiction, Civil Court* 

The Collector held a sale of property under a decree 
transferred to him for execution and accepted the 
highest bid but coming to know later on that the pro¬ 
perty is worth much more, proclaimed a resale on 
condition that the highest bid in the first sale would be 
accepted if no higher bid was made in the second sale. 
The auction-purchaser sued in the Civil Court against 
the proclamation of resale, held, that R. 9 barred the 
suit. {K 710 X and Fyves, JJ.) CHUl.HI a*. Badri. 

62 I. C. 672 : 19 A. I. J. 232. 

-Ch. IV, R. 9 —Suit for profits as Legal Pe- 

presentativc of deceased persojt—Fight denied—Duty 
of Court. 

Where a person sues in Revenue Cpurt to recover 
profits due to certain deceased persons on the ground 
that he is their legal representative and his right is 
denied, the Court under S. 199 should decide the ques¬ 
tion of title as a Civil Court or refer the parties to a 
Civil Court by an order in writing. {Banerji, J.) Syed 

Madad Ali V. Sheikh Shamsher ali. 

63 I. C. 103 (All.) : 4 U. P. L. R. (A.) 9. 
ALLEGATION.— 

Sec (I) C. P. Code. 

( 2 ) Pleadings. 

( 3 ) Practice 

ALLOTMENT.— 

See (1 ) Hindu Law. 

( 2 ) Joint Family—Partition. 

ALLOWANCE TO BANKRUPT. 

See Insolvency act. 

ALLUVIAL AND DILUVIAL LANDS. 

See Alluvion and Diluvion. 

. I 

ALLUVION AND DILUVION.— also BENGAL 
ALLUVION AND DlLUVION ReGN. (XI OF 1825). 

— - —One river flowi7ig i7ito another a7id washing 

adl oifii 7 ig la 7 id—Accreted la 7 td still goes with owner¬ 
ship of ba 7 ik. 

There is in Pergana Farkia a general usage where¬ 
by in lands, reformed by a gradual accretion on one 
bank of the Gandak and cut away from the other bank 
by diluvion the ownership of the land so accreted goes 
with the ownership of the bank and it makes no differ¬ 
ence even where the overflow of the Gandak was 
brought about by the Ganges flowing into the Gandak. 
{Lord Carson.') RaJENDRA NaRAIN DhaNJ DeO v, 
Kumar Gangananda Singh. 52 I. A. 279 : 

(1925) M. W. N. 549: A, I. R. 1925 P C. 213 (P. C.). 

— ■ — Accretion. 

The parent estate adjoining a river cannot be said 
to have included the increment because its boundaries 
extended in the river ad medium ftum, 4 % I. A. 565 
Ref. to and foil. {Lord Shaw.) SeCY. OF STATE v. 
JatiNDRa'NaTH CHOWDHURYi 47 M L. J. 48 : 

61 I. A. 241 : (1924) M. W. N. 588 ; 36 M.L T. 146 : 

51 Cal. 802 : 29 C. W. N. 1 : 80 I. C, 1028 : 

A. I. R. 1924 P. C. 176 (P. C.) 

- —^'"Gradudli slow and imperceptible ”— Prinei- 

pies haw far applicable in India. 

The principle of English law is that an accretion 




143 


QUINQUENNIAL DIGEST. 1921—1925 


144 


ALLUVION AND DILUVION. 


AMENDMENT OF PLEADINGS. 


must be formed by gradual, slow and imperceptible 
degrees. 'I'he words “ slow ” and “ imperceptible ” 
are only qualifications of the word “ gradual ” and the 
test laid down is relative to the conditions to which it 
Ls applied. The actual rate of progress necessary to 
satisfy the rule when used in connection with English 
rivers is not necessarily the same when applied to the 
rivers of India on account of the different conditions 
in India and in England- (^Lord Carson.) SeCY. OF 

Statf: f'. KaJa of Vizianagara.m. 42 M. L. J. 589 : 

45 Mad. 207 : 26 C. W. N. 348 : 15 L. W. 389 r 
20 A. L. J. 438 . L. E. 3 P. C 105 : 35 C. L. J, 463 ^ 
30 M. L. T. 112 : (1922) M. W. N. 381 : 67 I. C. 1 : 

49 I. A. 67 . A. r. K. 1922 P. C. 105 (P. C.). 

- Right to emerged land—Adverse possession. 

This land in suit had emerged out of the river Gan¬ 
ges wiiich lay to the north of Dhanapur the village of 
which the defendants were the owners. To the west 
of that parent village was a village which had appa¬ 
rently been formed since 1836 and is called Arazi Da- 
yara Dhanapur. The plaintiffs alleged in their plaint 
that they were the owners of the village Arazi Dayara 
Dhanapur but they subsequently accepted this position 
as mortgagees ; that the land in suit had accreted to 
that village and therefore formed an accession to the 
village ; that they had themselves become proprietors 
of the disputed land, and that the defendants 
the owners of the village Dhanapur khas had no right 
to the aforesaid land. They based their claim in the 
plaint upon the custom known as the custom of dliar- 
dhura. That custom means that the deep stream is 
the boundary between two villages lying on opposite 
banks of the stream. Ilut in appeal they conceded 
that the present claim cannot be regarded as a claim 
based upon the custom of dhardhura. There was 
good deal of litigation about this and similarly accre¬ 
ted land between plaintiffs and defendants, the plaint¬ 
iffs failing every time ; the possession of merged land 
was never with plaintiff ; the mortgage-deed was not 
produced in court held that plaintiffs failed to esta¬ 
blish their right to the land. \Banerii and Gokul Pra¬ 
sad, jj.) BiJAi Shanker Selher V, Ram Chari- 
TRA Singh. 21 A. L. J. 409 : 45 A. 461 : 

L. E. 4 A. (Civ.) 206 : 76 I. C. 35 : 

A. I. K. 1923 All. 500. 
— - ■ —Land Revenue—Even in case of Possession by 
trespasserland fasH at Permanent Settlement cannot on 
re-emergence be resumed and assessed with revenue. 

Upon re-emergence after submergence subsequent to 
the Permanent Settlement; of lands which were fasli at 
the Permanent Settlement and assessed as such, re¬ 
venue cannot be assessed by the Government on the 
lands. If the person in possession is not the rightful 
owner, the Government is not on that account autho¬ 
rized to resume and assess the land with revenue upon 
such re-emergence. {Afewbould and B. B. Chose, JJ.) 

Secy, of State v. Kali n.arayan Rao Chou 

DHURI, 29 C. W. N. 119 : A. I. E. 1925 Cal. 273. 

- Reformation in situ— Need not be slow and 

i mperce ptible. 

If lands are reformations in situ the question whe¬ 
ther the accretion was slow and imperceptible does not 
arise. {Chatterfee and Pearson, JJ.) NaZIR Ah- 
AMAD CHOWDHURY v. THE SeCY. OF STATE FOR 

India. 26 C. w. N. 918 : 35 c. L. J. 580 : 

69 I. C. 74 : A. I. E. 1923 Cal. 337. 

Submerged land is supposed to he in posses¬ 
sion of the original oioner. 

If private property be submerged and subsequently 
again left bare by the water, it belongs to the original 
owner. Possession of the land during the period of its 
submersion is presumed to continue with the original 


' owner although he may not have enjoyed the actual 
usufruct or the other benefits accruing from the land 
had it not been immersed in water. {Kinkhede, A. 

J. C.) Liladhar V. Khet Singh, 

83 I. C. 8 : A. I. E. 1925 Nag. 164 (2). 

- Change in river course—Land washed away 

and placed adjoining another's land—Right to remains 
with owner. 

The mere fact that a change in a river’s course has 
placed land belonging to A in contiguity to the lands 
of B could never deprive A of the lands and transfer 
them to B. 27 C 738 , Rel. Whoever has land, where- 
ever it is, whatever may be the accident to which it 
has been exposed, the ground remains the property of 
the owner. {Simpson and Wazir Hasan, A. J. Cj.) 

Balbhaddar Prasad v. Narayan Das. 

9 0. L. J. 518 : 73 I. C. 727 ; A. I. R. 1923 Oudh 102. 

—- Acceptance of remission—If amounts to ab¬ 

andonment —Intention. 

Where there i.s division the mere fact of non-pay¬ 
ment of rent or claiming or accepting remission is not 
proof of abandonment and until abandonment is proved 
the right to the lands remains unimpaired. The 
question is one of intention to be determined accord¬ 
ing to the circumstances of each case. {Jwala Prasad 
and Ross, JJ.) RaMNANDAN SaHEY v. JaIGOBIND 

Panday. 2 P. 839 : 75 I. C. 955 • 

A. I. R. 1924 P, 213. 


ALTERATION. 

See (i) Deed. 

( 2 ) NEG. INSTR. ACT, S. 87 . 

-of Document, etc. See PENAL CODE. 


-of Judgment. See Cr. P. Code. S. 369 . 

-of Law. 

See (i) Special POWERS. 

( 2 ) Stare Decisis. 

( 3 ) Statement of Objects and Rea¬ 

sons. 

( 4 ) Statutory power. 

( 5 ) Surplusage. 

( 6 ) Technicality. 

-of Sentence. See CR. P, Code, S. 367 . 

ALTERNATIVE CHARGES. See Cr. P. CODE, 
Ss. 235 and 236 . 

-Claims. 

See (i) C. P. CODE, O. 6, PRACTICE, 

( 2 ) PLEADINGS. 

-^—Pleadings. 

See ( 0 C. P. CODE, O. 6 . 

( 2 ) PLEADINGS. 

( 3 ) Practice. 

-Fleas. 

See (i) C. P. Code, O, 6 . 

( 2 ) PLEADINGS. 

( 3 ) Practice. 

AMBIGUITY. 

See (i) Deed—Construction of. 

( 2 ) Evidence act, S. 93 . 

(3) Interpretation of Statutes. 

AMBIGUOUS DOCUMENTS. See AMBIGUITY. 
AMENDMENT. 

See (i) C. P. CODE, S. 151 aND O. 6 . RR. 17 

AND 18 . 

( 2 ) Decree. 

---of Decree. See C. P. CODE, Ss, 151 , 152 

AND 153 . 

—- of Pleadings. 

See (0 C. P. CODE, O. 6 , R. 17 . 
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amendment of pleadings. 

(3) lim. act, S. 13 . 

(3) PRACTICE, 

ancestral property. 

See (i) Custom—Punjab. 
( 2 ) Hindu Law. 

ancient lights. 

See (i) EaSE.MENTS. 

( 2 ) Easements Act. 


animals. 

- Wild animals — Elephants—Property in — 

Capture — Escape — Eff'ect of 

When a wild animal, e, g.y an elephant has escap¬ 
ed from captivity and pursuit of it has been given up, 
the property which a man may have formerly had in 
it ceases and it becomes open to any one else to re¬ 
duce the animal to his possession, and then it will, 
for the time become his property. An animal which 
has gone away and may be supposed to be likely to 
return to a state of captivity ceases to be a wild ani¬ 
mal. 35 C. 413 Foil. {Higginbotham, /.) MauNG 
Yaung Shwe V. Maung Sin. 

64 I. C. 831 : 11 L. B. R. 71. 

ANIMUS F0S5XDENDI. 

See (i) Adverse Possession. 

( 2 ) Limit.ation Act, Arts. 142 and 144 . 


annuity. 

See (i) C. P. Code, S. 60 . 

( 2 ) Hindu Law—Maintenance. 

( 3 ) T. P. Act, Ss. 6 and ioo. 

ANOMALOUS MORTGAGE.—T, P. Act. SS. 58 , 
98 , ETC. 


ANTECEDENT DEBT. 

See (i) Custom—Punjab. 

( 2 ) Hindu Law—(<?) alienation, (^) 
d^bt, ic) Joint Family, 
ANTE-NUPTIAL AGREEMENT. 

See Contract act, Ss. 23 and 25 . 
ANTICIPATION—Restraint on. 

' See Husband and Wife. 

ANTICIPATORY ATTACHMENT. 

See attachment, 

APOSTACY. 

See (i) Caste Disabilities Removal act, 

( 2 ) Hindu Law—( a) Marriage, {i) Suc¬ 

cession. 

( 3 ) Mahomedan Law, 

APPEAL. 

See also C. P. CODE, SS. g6 TO 105 * O. 41 AND 

O. 43 , R. I. 

» 

—Abatement— C. P. Code, O. 22. 

—Additional Evidence— See C. P, Code, O. 41 R 27 
—Against Award— C. P. Code, S. 104 and 
S cH. II, Para. i 6 . 

—Against dead Person— 5"^^ C. P. Code, O. 22 , R. 6 . 

—Against preliminary Decree— 5*^^ C. P. Code* 
S. 97 . 


—Amendtiieiit— C. P. Code, O. 6 , R. 17 . 
—Competency. 

—Conversion to Revision. 

.y^f^ (i) c. p. Code. S. ijs., , / 

( 2 ) Practice., . 

—Criminal. 

—Evidence. ' ’ 

—Forum. , 

—Judgment. . 1 


I 

r • 


A ’ t. r • • i.> 




plett^See Practice—New PLEA. 

Q. D. —VOL. I—10 




i’: 


APPEAL—Competency. 

— Question of fact— See C. P. CODE, S. 100 . 

—Right of. 

—Test. 

Competency. 

— --— Competetuy—Order passed without iurisdic- 

tton—Appeal lies if the order, when passed with juris- 
diction, is appealable. 

Where jurisdiction is usurped by a Court in pass¬ 
ing an order against which an appeal would lie if it 
had been passed with jurisdiction, an appeal against 
the order could not be defeated on the ground that 
the order was made without jurisdiction. 13 All. 575 ; 
12 A. L. J. 1113 ; and 24 C. L. J. 235 , Rel on. {Sulai- 
man and Daniels, J/.) BILaS Singh v. EmperOR. 
23 A. L. J. 845 : 89 I. C 630 : A. I. R. 1925 All. 737. 

— Competency — Conditional or Provisional 

order. 

An order which is either conditional or provisional 
and does not result in a final decree is not appealable, 
ylValsh and Ryves, JJ.') KaNHAIYA z/, KaNHAIYA 
Lal. 46 A. 372 : 22 A. L. J. 345 : 

L. R. 6 A. (Civ.) 238 r 79 I. C. 363 : 

A. I. R. 1924 All. 376. 

--— Competency—Decision wrong as being under 

S. 144 —Appeal lies. 

Where one of the issues, which the Judge of the 
Court below had to decide, was whether the case 
was covered by S. 144 C.P.C. and he applied his mind 
to the question and decided it. 

^ Held : that the appellant cannot be deprived of his 
right of appeal because one of his grounds for chal¬ 
lenging the decree is that the decision on this issue 
was wrong. {Daniels, J.') Chhuttan v. JwaLa 
Prasad, 73 I. C. 602 ; A. I. R. 1924 All. 64. 

--— —Competency—Offer by a party to be bound by 

the decision of the trial court—Offer not accepted by 
the opposite party. 

Even though the defendants in a suit offered to be 
bound by the decision of the trial court arrived at on 
inspection, of the locality, their right of appeal is not 
affected when there is nothing to show that the plain¬ 
tiff agreed to it. In such a case they are not estopped 
from questioning the correctness of the trial court. 
The case is different where there is an agreement of 
the parties agreeing to be bound by the decision of 
the trial court. 43 All. 266 Referred to. {Gokul 
Prasad, /.) GhULAM HuSAIN v. GaNESH LaL. 

76 I. C. 619 ; A. I. R. 1923 All. 373. 
——— Competency—Order returning memorandum 
of appeal for presentation to Revenue Court is not 
appealable. 

No appeal shall lie from the order of the District 
Judge returning a memorandum of appeal for presen¬ 
tation to a Revenue Appellate Court. {Walsh and 
Wallace, JJ.') BaNKEY LaL v. MeghraJ. 

63 I. C. 951 : 19 A. L. J. 868 : L. R. 2 A. 182 (Rev.). 

^ — Competency—Commissioners report — Objec¬ 

tions to appedl from order. 

The lower Court is incompetent to deal with direc¬ 
tions and costs on Commissioner’s report while an 
appeal is pending from an order on objections to the 
Commissioner’s report. {Macleod, C. J. and Crump, 
J.) Elias Haji Ahmad z/.HaJi Esmail Sait. 

25 Bom. L. R. 237 : 72 I. C. 401 : 

, A. I. R. 1923 Bom. 200. 

- Competency—^Decision open to appeal — Refu¬ 
sal to pass decision is also appealable. 

by a Court is open to appeal, pre¬ 
sumably it,s refusal to pass a decision is also appeal- 
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APPEAL—Competency. 

al)!e. (^Suhrtrtvdfdy <jud /)uvaL //■} NaYAN TaRA 
Dasi z'. Sambhu Nath. 62 Cal. 662 : 89 I. C. 761 t 

A. I. R. 1925 Cal. 982. 

- Compctcucv—ASfccmcut by parties to be bound 

by the decisions of a Court on local inspection docs not 
exclude right of appeal- 

Where the parties to a suit agreed to the matter 
being decided by the Court according to the opinion 
which it inav entertain upon a local inspection with¬ 
out going into any further evi<lence in the suit such an 
agreement does not preclude any party from appealing 
again.st any decree that the Court may pass after such 
local inspection, excepting on the points of fact deci¬ 
ded by the Court on its local inspection. It is only in 
cases where an agreement between the parties results in 
the Court assuming jurisdiction which otherwise it 
would not ha\ e or involves the Court in going so far 
outside it'^ ortiinary course of procedure that it is im- 
po.s.sible for the Appellate Court properly to review its 
decision, that parlies are not entitled to appeal 
against the decision of that Court. The right of ap¬ 
peal is a very important right and the Court will not 
imply a term to give up that right unless it is driven to 
that conclusion. The rigiit of appeal will not be 
taken away when the parties agreed to mere devia¬ 
tions from the ordinary procedure of Courts. L. R. 5 
\\ C. 516 ; ( 1896 ) A. C- 1.36 Followed. 26 Mad. 76 ; 
37 M. L. J. ICO dissented from. {Sehzoabe, C J. and 
IVallacc, J.) SaNKAKANAKAYANA PILLAI 7 . RAMA- 

SWAAfl PII.LAI. 44 M. I. J. 258 : 17 L. W. 303 : 

72 I. C. 149 : (1923) M. W. N. 164 : 

A. I. R. 1923 Mad. 444. 

— ■ ■ ■ Competency — Decree for }oint possess ion Ofia 
of the plaintiffs not made respondent—Bringing htm 
on record after the death of another—Appeal is not 
maintainable. 

The defendants appealed against a decree for joint 
possession in favour of five plaintiffs to High Court 
but only four plaintiffs had been made respondents. 
Hcldy the appeal could not he heard because the 
decree was one for joint possession so that even if the 
appeal were successful it \soiiId be infructuous 
because the plaintiff who was not made a respondent 
would still be able to e.xecute the decree. Where 
after the death of one of the respondents the plain¬ 
tiff, who had been omitted from the category of res¬ 
pondents was, after the period of limitation, substitut¬ 
ed in his place, field \\\^ appeal could not be main¬ 
tained. 19 C. W. N. 290 Foil. {Coutts and Das, /.) 

Tej NarAin Sahu V. Dal Ramsahu. 1 p. 699 : 
4 P. L. T. 170 : 69 I. C. 624 ; A. I. R. 1922 Pat. 006. 

Criminal. 

■ Criminal—Privy Council is not a Court of 

Criminal appeal. 

The King in Council is not a Court of Criminal 
Appeal and the power in the Sovereign to entertain 
appeals of this character is only to be exercised when 
there has been such a gross denial of the principles 
of natural justice as has been defined in numerous 
cases. {.Viscount Hcildano.') MURUGA GOUNDAN v. 

Emperor. 26 C. W. N. 57 : 30 M. L. T. 180 : 

1 Pat. L. E. Cr. 31 ; 69 I. C. 631 ; 23 Cr. L. J* 743 : 
14 L. W. 668 : A. I. E. 1922 P. 0. 162 (1) (P. C.) 

Criminal—Dismissal for default cahnot be 
made. ‘ ' 

There is no provision in Cr. P. C. for the dismissal 
of an appeal on account of the non-appearance of the 
appellant or his pleader. Having admitted the ap¬ 
peal and fixed a date for its hearing, the appellate 
Court is bound to peruse the record and to decide the 


APPEAL—Evidence. 

appeal judicially. 13 All. Foil. {Stuart, y.)> 

Ram Chandar v. Emperor. 21 A. L. J. loo : 

24 Cr. L. J. 662 : 73 I. C. 694 : L. R. 4 A. Cr. 7 t 

A. I. R. 1923 All. 176 (2). 

—- Criminal—No interference by fiigh Court 

unless the cmissicn by Judge to read some portion of 
ez’idence to Jury has prejudieed the accused. 

An objection that in delivering his charge to the 
Jury, the Sessions Judge did not read material por¬ 
tions of the evidence is notin itself sufficient for the 
reversal of the verdict of the July. In each case it 
must be a question whether the omission lo read the 
material portion of the evidence was such as to mis¬ 
lead the jury and the Court of appeal will not inter¬ 
fere, if it has not prejudiced the accused. {Baker,. 

f C.) Rahimbeg 7’. Emperor. 7 N. L. J. 208 

A. I. R. 1925 Nag. 164. 

- Criminal—Laiucr CourVs finding on facts is 

not to be disturbed merely because a different vie;u> 
is also possible—The lower Court's finding can only: 
be disturbed by proof of its being zvrtmg. 

Where a case tried by a judge without a jury comes- 

to the Court of Appeal, the presumption is that the 

decision of the Court below on the facts was rightf; 
and that presumption must be displaced by the appel* 
lant. If he satisfactorily makes out that the judge 
below was wrong, then inasmuch as the appeal is in- 
the nature of a re hearing the decision should be re¬ 
versed ; if the case is left in doubt, il is clearly the- 
duty of the Court of Appeal not to disturb the deci¬ 
sion of the Court below. If all that the ^ appellant 
can show is nicely balanced calculation which lead to 
the equal possibility of the judgment on either the 
one side or the other being right, he Cannot succeed. 
( 1896 ) I Q. B. 38 and Sevage v. Adam, W. N. 95 , 
109 , Foil. {Dawson Miller, C. J., Mulltek and Foster, 

//.) Harihar Prasad Singh v. MaharaT 
Keshao Prasad Singh. 6 P. L. T. Sup i t 

A. T. R. 1926 Pat. 668 CF.B.). 

■ _ Duty of appellant—Burden of proof. 

In an appeal, the appellant has a greater duty 'to. 
perform than showing that on a balance of inference 
there is a pos.sibiIity of judgment being given in his 
favour. The burden is on him to show’ that the 
judgment appealed against is wrong. {PVazir ffa^arix 
A. /. C.) MT. MAMJAN EEGAM V. MT. QaMRUN- 
NISSA BeGaM. 89 I. C, 703 (Ouah)* 

Evidence. 

- Evidence — Remand—Viciv of Court as to 

burden of proof. .1 a .1 > "f ^ 

Where on account of a wrong view of the law the 
appropriate issue is not framed and tried, there is a 
likelihood of plaintiff being prejudiced and tl^e case 
will be remanded. But such is not the case wUb a 
particular view of a court as to the burden of proof, 
because the weight to be attached to the evidence of 
a party is not governed by any such external conside¬ 
ration as that of the burden of proof but depends 
entirely on the intrinsic evidence. {Kotwal, A. J^ C.') 
GOWARDHAN V. Harlal Ramsukh. 

A. I. B. 1923 HagweV. 

- — Evidence—Appreciation of. i-* ifi < ’ 

In matters of evidence due regard tnuSt be had to 
findings of the Trial Coart which is placed in a more 
advantageous position than the Appellate Court. But 
where some of the principal witnesses have beA exa¬ 
mined on commission the advantage of'thft'Lo^er 
Court disappears. {Raymond and Kennedy, A,J,Cs.) 
HaRIRAM ISARDAS V, MT. HaR DEVlBAfi’ '■ 

' A. I. B. 1936 Sind 16. 
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appeal—F orum 

Forum. 

Forum—Suit for possessio7i ami mestu- profits 
valued at Rs, 4,000 but decreed far Rs. 5 , 100 . 

A suit for possession of land and part of mesne 
profits was valued at Rs. 4,000 and instituted in tn? 
Subordinate Judge’s Court. The decree amount was 
Rs. 5 , 100 . Held, an appeal against the decree lay to the 
High Court and not to the District Court. i^Chatterjea 
and Graham, JJ.') JOGENDRA NATH V. BHAGABAT. 

42 C. L. J 267. 

—- Forum — Ho7v determined—Value of the suit 

or value decreed. 

The forum of an appeal is determined by the value 
of the suit and not by the amount decreed. {Walms' 
ley^ Ghosct Suhrawardy and Duval, JJf) BlDYADHAR 

V, Manindra. 

29 C. W. N. 869 : 42 C. L. J. 49 ; 89 I. C. 726 : 

A. I. R. 1925 Cal. 1076 (F B.). 
Judgment. 

. - ■ ■■— Judgment—Ground of appeal—No finding 

— Validity. 

The appellate Court did not in its judguient express 
a finding on one of the grounds of appeal which was 
as follows :—“ That the lower court should have held 
that the deed dated the loth September. 1894 , was 
executed for legal necessity”. The deed of the loth 
September, 1894 w’as a mortgage of the village Pakauri 
granted by the widow while she was in possession 
of a Hindu Widow’s interest in the estate. On that 
mortgage a decree for sale was made and at the sale 
the two-thirds share in the village now claimed by 
this appellant w'as purchased by some of the defen¬ 
dants to this suit. The trial Court had found in this 
suit that the mortgage was not made for necessity. 
The appellate court said in its judgment that : ” they 
the defendants denied the adoption and they denied 
the widow’s power to adopt. They also plead that 
even if the adoption was proved> it could not affect 
the interest acquired by the purchasers before the 
adoption ; on this last pleading no'issue was framed 
and nothing has been said in argument in appeal. It 
must therefore be taken to have been dropped.” 

Held, the question as to whether the mortgage Was 
or was not granted for necessity was involved in the 
question as to w-hether the purchasers at the sale 
under the decree had acquired title by their purchase. 
Under the circumstances the lower Appellate Court 
was justified in holding as it didy that the only ques¬ 
tion which remained for it to decide in the appeal w’as 
the question as to the validity of the adoption. i^Sir 
John Edge.') BlSWANATH SINGH v.' JUGAL 
Kishore. 45 M.L. J. 215 : 50 I.A. 279 : 26 0. C. 228 : 

18 L.W. 28 : (1923) M.W.N. 620 : 38 C. L. J. 299 : 

73 I. 0. 202 (2) : 33 M. L. T. 289 : 10 0. L. J. 379 ; 

28 C. W. N. 790j A. I, R. 1923 P. C. 90 (P. C.): 
—Mil .‘Judgment—Dismissal on preliminary point — 
Supporting the Judgmettt on grounds decided against^ 

Where it was urged on behalf of defendant respon¬ 
dent that had the lower appellate Court not decided 
the appeal against the plaintiff on the preliminary 
point of notice, they would have supported' the judg¬ 
ment of the first Court, on grounds that had been deci¬ 
ded against them by the first Court. Held : in the ab¬ 
sence of an affidavit that such '^fouhds would have 
been argued before the appellate ‘Court,-tire Hi^gh 
Court did not feel bound to heat the respondents 'on 
those points. (Z^ Rossignol and Harrison, JJ.S ■‘PaR- 

tab Singh Nathu. • Z 'JI: 295- 

A. 1922 Lab. 416. 

~ ” “Judgment—Failure to refer to '-dolhdiilnt — 

Effect% } t I 

From the omission to refer to a docutneiil ni%e 


APPEAL—Right of. 

appellate judgment it does not follow the Court did 
not take it into consideration. {Pridcatix, A. J. C.) 

Mt. Saraswatibai V. Yadorao. 

78 I. C. 887 : A.I.R. 1924 Nag. 240. 

- Jtidg 7 nent — Limitatio/i for filing—Signing 

of decree. 

Limitation for filing an appeal runs against an ap¬ 
pellant only from the date of drawing up and signing 
the decree. {_Ki 7 tkhede, A. J. C-) TukaRaM v. 

Laxminarayan. 89 I. C 937 (Nag.). 

- Jttdgment — Appella 7 it must prove iudg 77 ie 7 it 

appealed from, to be wrotig. 

The burden of proving that the judgment appealed 
from is wrong lies on the appellant. If the utmost 
that he can show is nicely balanced calculation which 
leads to the equal possibility of the judgment on either 
the one side or the other being right, the appellant 
cannot succeed. {jVazir Hasa 7 i, J.C.) MaNIN LaL 
7 A MOOLCHAND. 80 I. C. 683 : A.I.R. 1925 Oudh 224. 
— Judg 7 ne 7 it — Co 7 ite 7 its. 

The original court among a number of suits for 
enhancement enquired into the evidence and the de¬ 
tails of each suit or their collection individually. The 
Court of appeal did not do so while reversing the judg¬ 
ment. Held that the judgment is improper. {,Das atid 
K 7 ilzua 7 tt Sahai, JJ.) NaND LaL CHAUBE v. KeSHO 
Prasah Singh. 1923 P. H. C. C. 339 : 

A. I. R. 1924 Pat. 245. 
New plea. 

- Ne^o plea — Evidence—Objections to adt 7 iissio 7 t 

ca 7 inot for the first time be raised vi appeal. 

A defendant could not, in appeal, for the first time 
object to the admission of a document by the lower 
court on the gi-ound that the plaintiff did not list it 
with the plairit. (^Drake-Brock 7 na 7 i, J. C.') LahaNu v. 
MOTIRaM. 63 I. C. 968 (Nag.) 

—- New plea—Point give/t 7 /p in Court belo 7 u — 

If ca 7 t he raised. 

A point given up by a party in the Court below 
cannot be allowed to be raised in appeal. {Baker, Ji 
C.) Narayan z/. BEHAKILAL. 89 I. C. 18 (Nag.). 
- Ne 7 v plea—Reversing judgment—PVhat to 

co 7 itai 7 t. 

An appellate court when it reverses the judgment of 
a trial court niust come into close quarters with the 
Judgment of that court and meet the reasoning there¬ 
in. {Kinkhede, A. J. C.) DaTTATRAYA v. AMRIT. 

89 I. C. 763 (Nag.), 

Right of. 

——Right to appaal ftot mherent right. 

The right of appeal is not an inherent right of the 
subject but only exists where it is expre^ly conferred 
by sutute. II Mad. 26 : 40 Cal. 21 Ref. 10 . {Litidsay 
Kanhaiya Ixil and Da 7 tiels, J J.)) ABDUI. RaHMAN 
V. ABDUL RaHIMAN. 23 A. L. J. 385 : 

L. R. 6 A. Civ. 191 : 87 I. C. 51 : 47 All. 513 : 

A.I.R. 1925 All. 380 (F. B.). 

- -“Right of—Order of Court to be taken as it 

stands. ‘ 

The right-of appeal does not dejiend on what the 
Court ought to have done but on w'hat it actually did. 
Where what it actually did w’as to pass a decree on 
the merits though the appellant did not appear against 
such a dedree the law allows an appeal. When the 
appeal comes up for decision the''appellate ^ court has 
t^enrto decide whether the'order passed was the pro¬ 
per order and one which the Court beloNv had jurisdic¬ 
tion to pass. If it decides this question ih the negative 
it will set the order aside. {Ryves and Daniels, JJ.') 
NaBik Khan ItwaRi. 21 A. L. J. 667 : 

74 I. C 905 : L. B, 6 A. 26 45 A. 669 : 

‘ 9 0. & A. L. R. 646 : A. I. R. 1924 All. 144. 
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APPEAL—Right of. 

- of—APPelliite Court should decide at 

the hearing whether appellant is really affected by the 
ordc'" appealed from, 

Wlicn a party to a suit feels himself aggrieved by a 
decree or an order from which he has a right of ap¬ 
peal the question as to whether the decree or order 
appealed from is to be revised at his instance, he not 
being materially affected by it, is one for the Appellate 
Court to decide at the hearing of the appeal. {Suhra- 
wordy and Chotzner, //.) HaHADUKMULL KaMPU 
Rl\ z'. TrICUMDAS CaLLIANJI. 78 I. C. 881 : 

A. I. R. 1925 Cal. 561. 

- J\iph! of appeal frotn interlocutory orders is 

merged in the right of appeal from the decree. 

The right of appeal from interlocutory orders ceases 
after disposal of the suits. This rule applies even to 
cases w here there are preliminary and final decrees, 
and even where the decree is not formally drawn up- 
(^Afooker/ec and Suhrazuardy, //>') NaINIBALA DaSI 
V. ICHHAMOYEE DaSI. 40 C. L. J. 291 : 

84 I C. 674 : A. I. E. 1925 Cal. 218. 

- Right of—Transferee can appeal against 

decree against transferor. 

The transferee of a tenancy interest can maintain 
an appeal against a decree passed against his trans* 
feror, when the legality of his purchase has been ques¬ 
tioned. {^A/ookerjee and Chotzner, J J.') KAGHUPATHI 

Chatterjee V. Nrisingha Hari Das. 

36 C. L. J. 491 : 71 I. C. 1 ; A. I. R. 1923 Cal, 90. 

- Right of—Party dismissed from record — 

Prejudice. 

A suit was brought for recovery of compensation 
for short delivery of goods against A and 13. The suit 
was dismissed with costs. On a petition being filed by 
the plff. in the lower court to make C, a party deft. | 
in place of B, B was ordered to be removed from the 
record and the suit was remanded for trial de novo. B 
was given costs in the primary court but no co-st was 
awarded to him in the lower Appellate Court. B appeal¬ 
ed to the High Court : Held that B was competent 
to question the propriety of the order by way of appeal 
even though he is not competent to question the pro¬ 
priety of the order so far as it directed C to be made 
a party, as the order of the lower Appellate Court was 
to deprive him of the costs allowed by the first Court. 
(^MukerJee and Panton^ AGENT, B. N.W. RAIL¬ 

WAY Co. V. Jagannath acarwalla. 

66 I. C. 903 : 34 C.L.J. 475. 

——Right of—Statute must clearly confer. 

A right of appeal is a creature of statute and in 
order to sustain an appeal, it must be clearly shown 
that the law confers a right of appeal. {Shadi LaU 
C. /. and Campbell /.) FIRM JaI NARAN v, FIRM 
NaraYaN Das. 3 L. 296: A. I. R. 1022 Lah. 369. 
- I Right ofy does'nt exist save under expressed 
cfr implied rule. 

An expressed rule or a rule by unavoidable implica¬ 
tion alone, can be the basis of the right of appeal. 
{iVazir Hasan, A. /. C) SURAJ NaRAIN SINGH v, 

Bishambhar Nath bhan. 78 I. c. 138 : 

A. I. B. 1925 Oudh 260. 

^ 'Right of—Party aggrieved. 

■ A person, has a right of appeal only when he is 

affected by the decree though not passed against him. 
{.Dalai, A. J. C.) RaJA SURAJ BaKSH SINGH v. 
MUKNU LaL. 10 0. L. J. 229 : 26 0. C. 874 : 

9 0. & A. L. B. 677 : A. I. B. 1924 Oudh 62. 

■ " Right of — Non-party — Determining his 
rights. 

Where the decree of the Munsif was in favour of 
defendant No. 2 and. therefore, he could not appeal 
and in ths first appeal by plaintiff deft. 2 was not made 


ARBITBATION. 

a party. Held as deft. 2 was not made a party to the 
first appeal by the plaintiff his rights could not be 
determined in that appeal nor could they be determin¬ 
ed in the second appeal and his rights stood unaffect¬ 
ed. {Ross,y.) dasichamarz/. Ram autar Singh. 

711. C. 476 (2) ; A. I. B. 1923 Patna 404 

Test. 

- Test of—Appealability of order depends upon 

the substance of the order. 

It is the substance and not the form of the order 
that should be kept in view in order to determine 
whether an order is appealable or not. {Sadasiva 
Aiyar and Coutts-Trotter, PP.') KaNDOTH PUTHl- 
YADATH CHENGARU CHANDU V. PUTHIYADATH 

Chengara Raman NaiR. (1921) M, W. N. 390 : 

63 I- C. 961 : 14 L. W. 15. 

APPELLATE COURT— APPEAL. 

-I.imitation—Not plended in trial Court— 

Duty to take note of. See l.IM. ACT, S. 3 , 

90 I. C. 827. 

-Power of—Appeal from conviction on trial 

with assessors -Interference with finding of fact. SitLa 

Bakhsh Singh v. Emperor. 2 0 . w. N. 931. 

- Practice—Oral evidence — Coftfliet — Demea¬ 
nour of witnesses. 

Where there is direct conflict of evidence, an ap¬ 
pellate court must give weight to the impression that 
the witnesses made on the Judge in whose presence 
they gave evidence. {Newbould and Pearson, //.) 

Hem Chandra Kundu v. Jnanendra Chandra 
KUNDU. 90 I. C. 624. 

APPELLATE ORDER. 

See (i) Appeal. 

( 2 ) C. P. CODE, O. 41 . 

APPLICATION. 

See (i) C. P. CODE 

( 2 ) PRACTICE. 

APPOINTED DAUGHTER— HINDU LaW. 

APPOINTMENT— WILL. 

APPORTIONMENT. 

See ( I ) LEASE. 

U) mortgage. 

( 3 ) T. P. Act, 

APPROPRIATION. 

See also (i) ACCOUNTS. 

( 2 ) CONTRACT Act, S. 60 . 


—- Loans—Repayment of — Barred debt* 

Where there are a number of loans and money is 
paid without indicating towards what loan it is, the 
creditor can appropriate it to the earliest loan, even if 
it is barred. {Kinkhede, A. /. C.) DulICHAND v* 
MT. .Soni. 90 I. C. 239 (Nag.) 

APPROVER. 

See Q) Evidence Act, Ss. 144 , 133 . 

( 2 ) Cr. P. C. Ss. 337-339- 
ARBITRATION. 

See also (l) ARBITRATION ACT. 

( 2 ) C. P. CODE, SCH, 2 . , 

Clause in Contract. 

Family Settlement. ■ , 

Interest. - .1 .... 

Powers of arbitrators, , , . 

Powers of Court. . r 1 

Rights of parties. 

Signing by pleader. 
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arbitration—C lause in Contract. 

Clause in Contract. 

-- Clause iu contract — Agreement making it 

obligatory to refer claims wit/iin a fixed time—Failure 
to do so bars any relief — Court., when can consider — 
Validity of a<vard. 

Wheie parties had contracted to refer all disputes 
to arbitration, and also not to recognise any claim or 
dispute that had not been made in writing in 6 o days, 
the failure to do the latter disentitled the party in de¬ 
fault to any relief from the arbitrators. When a 
Court is asked to file an award, it is not sitting as a 
Court of appeal from the arbitrators ; but the Court 
can certainly decide if the award sought to be filed is 
the production of a tribunal duly constituted under 
terms of a contract binding on both parties. Per 
Walsh, /.—An arbitrator cannot give himself juris¬ 
diction by arriving at a conclusion when there is no 
evidence to support it or when the parties had con¬ 
tracted themselves out of all reliefs under certain cir¬ 
cumstances. {Piggoit and IValsh, JJ*) KEDAR 

Nath Moti Lal v, Sukhamal Bansidhar. 

44 A. 481 : 20 A. L. J. 885 : I. R. 8 A. 289 : 

66 I.C. 691 : 4 TJ.P.L.R. (A) 64 : 

A. I. E. 1922 All. 522. 

■ ■ ■—Clause in contract—Abortive award if Pre¬ 

vents fresh reference—Courts p<nuer to decide if there 
was a valid contract. 

According to a contract between the parties all 
disputes were to be referred to arbitration, one arbi¬ 
trator to be appointed by each party within a certain 
time. Disputes having arisen the vendors appointed 
an arbitrator and gave notice to the vendees to do 
the same. The latter refused and an award was made, 
which however was set aside by Court, as it was com¬ 
pleted within the period of time allowed to the other 
side to nominate an arbitrator. The vendors again 
referred the matter to a fresh arbitration and on an 
application being made to enforce it, the other party 
objected that the prior reference having proved in¬ 
effective, the arbitration clause had spent itself. Held 
the fact that the prior proceedings had proved ineffec¬ 
tual, did not stand in the way of a proper arbitration 
proceeding. Per Walsh, J. —Questions of fact and 
law upon which the jurisdiction of the arbitrators 
depends are for the Courts. {Piggoti and Walsh, //.) 

Sashil Chandra Das v. Sakhamae Bansidhar. 

20 A. L J. 377 : L. R. 3 A. 277 : 44 All. 472 : 

67 I. C. 487 : 4 U. P. L. R. (A.) 69 : 

A. I. R 1922 All. 219 

Clause in contract — Award — Validity of — 
Award given after the expiry of the time prescribed — 
Effect of—Contract subject to rules of Association — 
Reference of disputes to arbitration — Umpire — Refer¬ 
ence to. 

‘ The petitioner purchased on ii— 9 — 1922 , 600 bales 
of cotton from the respondent for September 1922 de¬ 
livery. The contract was made subject to the rules of 
the East India Cotton Association, Limited. The 
respondents* contention was, that the petitioner was 
not a member of the Association. Among the rules 
of the Association one ran thus :—All questions in 
disputes (other than those of quality) arising out of 
or in relation to (a) contracts (whether forwards or 
ready”) made subject to these Rules, or (^) the 
rights and responsibilities of Commission Agents, 
muccadums and brokers, shall be referred to arbitra¬ 
tion of two disinterested members, one to be chosen 
by each disputant, the arbitrators having power to 
call in an umpire who must also be a member. The 
arbitrators shall come to a decision within fifteen days 
of their appointment unless the Chairrhan, Vice- 
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Chainnan or General Manager shall when nominating 
arbitrators (in the manner prescribed below) or upon 
subsequent application of the arbitrators grant an ex- 
I tension of this period. If the two arbitrators cannot 
f agree upon an award they shall appoint an umpire 
! within fifteen days of the date on which the two arbi- 
I trators were o,'iginally appointed, or within such extend- 
! ed period as may be allowed by the Chairman, De¬ 
puty Chairman, or General Manager. 

Upon application of either disputant the Chairman, 
Deputy Chairman or General Manager shall nominate 
two arbitrators having power to appoint an umpire, in 
any of the following cases : — 
j (<?) If after one party has appointed an arbitrator 
the other party refuses or neglects to appoint a second 
arbitrator within 24 hours after service of written 
notice of that appointment. 

(^) If from any cause the umpire fails to make his 
award within 10 days from the date of his appointment.. 

The arbitrators must in all cases be members or 
authorised representatives of members. 

Disputes arose between the parties and the respon¬ 
dent appointed an arbitrator and called on the peti¬ 
tioner to appoint his. The petitioner failed to do so 
whereupon the Chairman of the Association at the in¬ 
stance of the respondent, nominated C. and M. as 
arbitrators. The arbitrators differed and appointed 
an umpire on 21 st December 1922 who was not a 
member of the Association but a partner of a firm 
which was a member. The umpire, without hearing 
the parties and further evidence made an award on 
15 - 1 - 1923 . An appeal by the petitioner to the Appeal 
Committee of the Association was unsuccessful. 
Thereupon he applied to the High Court for a decla¬ 
ration that the award was invalid, that the appoint¬ 
ment of the umpire was void, that not being a mem¬ 
ber of the Association he could not act as umpire, that 
the umpire gave his award without giving any oppor¬ 
tunity to the petitioner to be heard and that the award 
was not made within 10 days from the date of his 
appointment. Held, the award not having been made 
within 10 days by the umpire was invalid and that 
the other grounds urged against the validity of the 
award were untenable. iShah, A C. J. and Crump. 

/.) ChatukbhuJ Bhagwandas V. Deo Karan 
NaNJI. 26 Bom. L. R. 84 : 79 I. C. 769 : 

A. I. R. 1924 Bom. 370. 

- Legal representative of o?ie respondent siot 

impleaded in time in an appeal from a decree for joint 
possession—Appeal whether competent. 

A suit was brought jointly by a number of persons 
for recovery of possession of property. It was decreed 
and pending the appeal against this decree, one of the 
pins.-respondents died. His legal representatives 
were not brought on record in time. Held that the 
appeal was incompetent and could not be heard, as 
the decree was based upon a common ground of title 
alleged by them. Held also that the real test in such 
cases is whether the suit as framed can proceed in the 
absence of one of the plffs., or whether, if the plffs. 
were the appellants, the appeal can proceed in the 
absence of one pf the plffs. either as appellant or res¬ 
pondent. (^Suhrawardy and Duval, JJf) MaNIN- 

dra Chandra Nandi v. Bhagabati Devi Chau- 
DURANI. 90 I. C. 986 : 30 C. W. N. 45. 

- Clause in contract—Arbitration clause — Re^ 

ference to arbitration before commencement of suit — 
Effect. - 

Where an action has been commenced upon a con¬ 
tract which contains a provision for reference to arbi¬ 
tration then even if a reference to arbitration has taken 
place before the suit is instituted and if no application 
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is made to stay the suit pending the arbitration, the 
award is of no effect. The law will not enforce the 
specihc perfonnance of an agreement to refer to arbi¬ 
tration but if duly appealetl to, it has the power, in its 
<liscretion, to refuse to a party the alternative of hav¬ 
ing the dispute settled by a Court of law and thus to 
leave hini in the po.«ition of having no other remedy 
than to proceed by arbitration. If the Court has re¬ 
fused to stay an action or if the defendant do so not 
ask it to do so, the Court has seisin of the dispute and 
it is by its decision alone, that the rights of the parties 
are settled. It follows that in the latter case, the pri- 
\ate tribunal, if it has ever come into existence, is 
/uHtius officio unless the parties agree de nmo that the 
dispute shall be tried by arbitration, and that the action 
itself '^hall be referred. There cannot be two tribunals 
each with jurisdiction to insist on deciding the rights 
of the parties and to compel them to accept its deci¬ 
sion. This is clearly involved in the proposition that 
the C'ourts will not allow their jurisdiction to be ousted. 
(^Mookcr/cc and Fletcher, J J.') RAM PRASAD SURaJ- 
MULI. v. MOHAN LaL I.UCHMINARAIN. 

38 C. L. J. 67. 

- Cause in contract — A'card in the absence of, 

is illesal. 

A contracted to purchase 30 bales of cloth from a 
firm B ; the contract contained a clause as to arbitra¬ 
tion. A then sold the same bales to C under a con¬ 
tract as follows :—We sold the goods as were bought 
by u.s of B, Bhatta (allowance), chafage, all terms 
according to Bahar (importing firms), godown dues ac¬ 
cording to Bazaar interest, cooly hire, according to 
Bhitor,) {Bazar), A then sued C in respect of 27 
bales, on the ground that C wrongly refused to take 
delivery and referred the matter as regards the remain¬ 
ing 3 bales to arbitration and got an award in his 
favour. C then applied to cancel the awar^. His ap¬ 
plication was refu.sed ; he then challenged the validity 
of the award. 

//eld, that the arbitration clause contained in the 
contract between A & B, was not incorporated in the 
contract between A & C, and so the award was without 
jurisdiction, and that his reference as regards the re¬ 
maining 3 bales only was invalid supposing that the 
arbitration clause was so incorporated. {Mookeriee 
and Fletcher, //.) CHAITURBHUJ CHUNDUNMALL 

BaSDEO Das DaGa. 47 Cal. 799 : 33 C. L. J. 145 : 

60 I. C. 909 : 25 C. W. N. 928. 

- Clause in contract—Breach of contract — 

Cause of action arises immediately on breach and fs not 
Postpotud till the date fixed for Performance. 

When a contract has been entered into and repudiated 
by one of the parties before the time for fulfilment of 
the contract, the repudiation will give rise to a cause 
of action in favour of the other party at once and it 
will not be necessary for such party to wait till the date 
fixed for the performance of the contract. A right to 
sue accrues whenever a person becomes clothed with 
the legal character entitling him to a relief which a 
Court of law is competent to grant. Under a co.ntract 
evidenced by an, award, B was at liberty to continue 
to pay the revenue of the lands held by A or to insist 
on A paying the said revenue. In the event of B elect¬ 
ing to adopt the latter course, A was to be entited to 
get certain land which was in B’s possession. B applied 
to the authorities to collect the revenue from A 
himself. The assessment was made and announced to 
A but before it could be levied, B again applied to the 
authorities to allow the matter to stand as before. 
Under these circumstances, A filed a suit for the 
property to which he was entitled by virtue of B hav¬ 
ing elected to get the revenue collected from A 
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himself, //eld : that A was entitled to succeed not¬ 
withstanding that B had withdrawn his original applica¬ 
tion to the revenue authorities for the collection of 
the revenue from A. A’s cause of action to sue for 
the land arose as soon as B had violated the contract 
under which he was to have the disputed lands on 
condition of paying the a.ssessment on the lands held 
by A. A was not bound to wait till the revenue was 
actually collected from him. (^Broadway and Campbell, 
//.) AM Nawaz v, Faiz Ali. 79 I. C. 165 • 

A. I. R. 1925 Lah. 79. 

Clause in contract—Referetue as per clause in¬ 
contract—Parties are bound by moard. 

The contract in question was in writing and contained 
a clause providing that any claim or dispute of any 
sort whatever in connection therewith, unless an 
amicable settlement could be arrived at, must be 
referred to arbitration. Upon a claim being made for 
non-delivery of a portion of the goods contracted for, 
the defendants referred the matter to arbitration under 
provisions of this clause. The plaintiffs, however, 
refused to attend the arbitration, and alleged as their 
reason for such refu.sal that arbitrators are invariably 
a prejudiced tribunal and that such proceedings are 
always subject to much delay. The arbitration, there-* 
upon, proceeded in the aljsence of the plaintiffs and 
ultima)ely an award was made dismissing the claim. 
In a suit by the plaintiffs for damages, //eld, that in 
the events which have happened the arbitration clause 
in question was clearly applicable. The parties had, 
by agreement, selected their own tribunal and must be 
bound by its decision unless it can be impeached upon 
any of the well known grounds upon which such a deci¬ 
sion can be challenged. {Scott'Smith and Fforde, 
J J.) Firm of Ghamandi Lal v. Churanji Lal. 

4 Lah. 168 : 5 L. L. J. 146 : 73 I. C. 459 : 

A. I R. 1923 Lah. 453. 

- Clause in contract—Provision for decisioft of 

other matter. 

An agreement to refer to arbitration is not bad merely 
for the reason that it included disputes other than that 
before the Court, if there was a distinct clause to the 
effect that the arbitrators would only report to the 
court their decision on the subject-matter of the suit. 
{Broadway, J,) MaNSA RAM v. KaRTA RaM. 

76 I. C. 1007 : A. I. R. 1923 Lah. 411. 

■ — —Clause in contract-—Validity—Absence of 
jurisdiction — Appearance —// amounts to waiver — 
Claim for mopuys due under settlement. 

Where the appointment of an arbitrator is without 
jurisdiction, an appearance before him even without 
protest and without prejudice does not amount to a 
waiver of the right to object to jurisdiction. A refer¬ 
ence to arbitration on the basis of an invalid submis¬ 
sion is itself invalid. An agreement to submit disputes 
to arbitration must be in writing, but need not .be 
signed. In the case of cross-contracts, if there is a 
clause to settle disputes by arbitration, a claim for 
! moneys due under a settlement can be referred to 
arbitration. But where the money is entered as paid 
in the account books and a loan of the same taken 
then and there, the latter is an answer to a ^uit ,on 
the claim and bars the right to claim arbitration under 
the cross-contracts, {Bilaram, A. J. C.) FIRM OF 
KISHINDAS PURSUMAL V. FIRM OF MaNGHRAJ 

KhialdaS. 81 I. C. 834: 

A. I.R. 1925 Sind 144. 

—^— Award—Procedure—Whett set aside—Failure 
to comply with judicial procedure — Effect. 

An award cannot be set aside on the ground that 
the arbitrators did not follow the exact legal proce¬ 
dure adopted by Courts. If the arbitrators did not 
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act unfairly or contrary to natural justice the award is 
valid. (^Heald and Rutledge^ JJS) MaUNG SHWe 
Hpu V. U MIN Nyun. 3 Bang. 387. 

Family Settlement. 

■ — Family settlement—Award in favour of per- 

soti not party to reference—Binding nature of. 

The heirs of a deceased man submitted their dis- 
jputes to arbitration and one of them wanted his share 
to be giveft to his minor son. This was accordingly 
-done. Held, the arrangement could not be vitiated on 
the ground the minor was not a party to reference 
but should be upheld as a family arrangement. i^Deva- 

.doss, j.; Dada Sahib v, GaJaraJ Singh. 

47 M. L. J. 928 : 20 L. W. 854 : 

A. I. R. 1925 Mad. 204. 

■—Family settlement—Rejection as partly in- 
valid—If ceaSes to be enforceable as a family arrange¬ 
ment. 

Where one party to the award led another to believe 
to his prejudice that he is going to abide by the award 
he is estopped from contesting it. The fact that he 
signed the award does not however by itself render it 
more binding on him. 6 C. P. L. R. 95 , Foil. It has 
.always been the policy of Courts of equity to uphold 
(family settlements, even when they are notin legal 
form. 43 All. I and 42 Cal. 801 , Foil. {Baker, O.J. 
•C.) Manoharlal V. Mt. Amano. 

A I. R. 1924 Nag. 14. 

■ —Family settlement—Meaning and tests of^ 

Award is not enforceable as a family settlement. 

A family settlement implies a mutual settlement by 
certain contending parties belonging to the same 
family of some disputed claims and rights and an 
award of arbitrators is not a settlement of that char¬ 
acter. It is the decision of a tribunal constituted by 
the contending parties for the settlement of their dis¬ 
pute and in so far as it is a valid and lawful award, it 
is binding on the parties to the arbitration proceedings 
and their successors. Whether such an award is 
binding on persons whose interests are analogous to 
those of the parties to the arbitration proceedings is a 
matter which is not capable of an inflexible answer. 
In each case it has to be determined w’hether the 
person who agreed to the reference to arbitration was 
seeking to assert a right common to himself and others 
and had acted fairly in representing those whose inte¬ 
rest he had undertaken to protect. {Kanhaiya Lai 
and,Ddlal, .f./.C’r.) CHAUDHRAIN ZaRIF UN-NISSA 
V. CHAUDHRI SHAFIQUZ ZamIN. 26 0. C. 133 : 

75 I. C, 626 : 10 0. L. J. 535 : 

A. I. R. 1923 Oudh 185. 

- y—Family settlement—Prificiples are more leni¬ 
ent in cases of family arrangements than in arbitra-- 
•it on awards, 

the principles under which the validity of an arbi- 
tration should be judged are more rigid than those 
which apply when a family agreement is under consi- 
'deration. There is ample authority indicating that in 
some instances in which, although as an arbitration 
proceeding the result of an award cannot be supported, 
It IS still .capable of support on the ground that the 

award represented what is in effect the outcome of a 

family compromise. Even assuming that much greater 
latitude may be extended to the support of a family 
arrangement than is the case in maintaining an 

award under an arbitration, nevertheless, where a re¬ 
versionary interest is in fact affected by a family 
^wa^ement, such a compromise cannot be supported. 
Much more so when the reversionary interest is that of 
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a minor. Case law discussed. {Btccknill and Ross, J /.) 

Ram Bahadur Sen t. Ganesh Bhagat. 2 p* 554 • 
73 I. C. 542 : 5 P. L. T. 255 : A. I. R. 1924 Patna 49! 

Interest. 

dnterest Interest as damages can be aioard- 
ed. 

The arbitrators have authority to make a decree 
^r such damages as might have been assessed by the 
Court. {Muker/ee and Rankin, /y.) BhowaNIDAS 

KAMGOBIND z/. Harasukhdas Balkishendas. 

27 c. W. N. 933 : 80 I. C. 510 : A. I. R. 1924 Cal. 624. 
----/ nterest. 

The right to interest is a question of fact of which 

the arbitrator is the sole Judge, there is no rule of 

'54lnd. Cas. 283546 Cal. 534 . 
Foil. {Raymond, A./. C.) JAMES FINDLAY & CO. 
V. Gurdayal PaHLUJraJ. 17 s. I, B. 93 • 

76 I C. 660 : A. I. K 1924 Sind 91. 

! Powers of Arbitrators. 

Poioers of Arbitrators—Agreement tc refer 
to—Arbitrators can decide 7v/iat are the terms of con¬ 
tract. 

Where a contract Z//S., an Advice Note—provided 

that disputes arising on or out of the contract should 
be referred to arbitration under the Rules of the Ben¬ 
gal Chamber,of Commerce for decision, the Arbitra¬ 
tors, can. on a submission made to them, decide what 
the terms of the contract are and whether, or not a 
particular term was included in the contract when 
originally made. \Greaves /.) BaIJNaTH KaLOO 
RAM AND ALIBHOY MaHOMED, In the matter of an 
arbitratio/^ between, 69 I. C. 439; 24 C. W. N. 667. 

arbitrators — Award—Legality of 

Ministerial act — A^otice to parties—Necessity for 
-yStatement of arbitrators as to what transpires be¬ 
fore them—Conclusiveness of. 

In case the parties are at variance on the question 
as to what took place before the arbiti*ato:s, the pro¬ 
per course is to take the statement of the arbitra¬ 
tors as to the facts prima facie representing the true 

state of affairs as to what took place at the time of 

enquiry unless there is very strong reason for doubting 
the accuracy of the statement of the arbitrators as 
regaids the facts which took place before them and 
within their competence. Where an act judicial in 
iL« character IS to be performed, the arbitrators are 
bound by the same rules as bind the courts. The arbi¬ 
trator are not entitled to decide or to give their 
award in the absence of one or more parties to the 
arbitration and without notice to them. But when an 
act done is not of a judicial nature but merely minis¬ 
terial in character it is competent to one of the arbi¬ 
trators Or all the arbitrators to have the act performed 
in the absence of one or more parties. On an appli¬ 
cation to set aside an award on the ground of miscon¬ 
duct on the part of the arbitrators the facts found 
were that both the parties did not turn up together, 
the petitioner turned up and the arbitrators asked him 
to state his case and file his documents and he gave a 
wntten statement stating what his case was and filed 
such documents as he had in his possession. While 
he was doing this the counter-petitioner turned up and 
the arbitrators sent for him, asked the petitioner to 
remain outside, and took from the counter-petitioner 
a written statement setting out his case and received 

his exhibits. Then the arbitrators having gone through 
these sutemepts and exhibits called in both the par¬ 
ties and began the enquiry. Held, that the acts per¬ 
formed by the arbitrators before the enquiry were minis¬ 
terial in character and that the absence of one of the 

% 
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AKBITRATION—Powers of Arbitrators 

parties at the time did not nullify the award of the 
arbitrator'^ {A'it"/ird.ftcomt SastrL J.) In the mat¬ 
ter of the ARRITRA I ION act. 17 L. W. 648 : 

76 I C. 850 ; A. I. R. 1924 Mad. 274. 

_ Powers of art'itratot ^—.Mode of publishing 

award — S'anfp~/f necessary. 

An award is valid as soon as the arbitrator signs it. 
There is nothing making its publication necessarj' nor 
is it the arbitrator’s duty to stamp it. His only duty 
is to acquaint the parties with the fact that he has 
completed the award. (A’inhhede, .1. /. C) ANANT- 
RAM r. MURI.IUHAR. 78 I. C. 194: 

A I. R. 1924 Nag 204. 

- —PfTwers of arbitrator—Arbitrator may dele¬ 
gate ministerial work to be done by others. 

It is open to the arbitrator to have ministerial and 
otlier works performed by a third pei-son, and therefore, 
where in an arbitration for pajtilion the measurements 
were made and the maps prepared by the amin. 

field : that it cannot be said that the partition was 
effected by the amin and not by the arbitrator. (IMu/- 
/ick and A'uljvant Sahay, //.) MUHAMMAD K HA¬ 
LIL 7 '. ABDUL Rahim, 4 Pat. 670 : 

A. I. R. 1925 Pat. 810 

- Pcnvers of arbitrators—Adiective Imo does not 

apply—Principles of fust ice apply. 

An arbitrator is ordinarily free from the fetters of 
adjective law, but that does not make him free from 
the fundamental principles of justice. (^Poster-, JI) 
ABDUL H4LIN 7>. ISMAIL MOMIN. 3 Pat. L. R. 59 : 
86 I C. 773 : 6 P. L. T. 544 : A. I. R. 1925 P. 465. 

— — —PtKoers of arbitrators — A'oard — Error. 

Arbitrators are Judges of both law and facts and 
an erroneous deci.sion on a point of law will not justi¬ 
fy an interference with their award. (^Raymond., A. 

/. C.) JAMKS Finlay & Co. v. Gurdayal Pah- 
LaJRaJ. 17 S. L. R. 93 : 76 I. C. 660 : 

A. I. R. 1924 Sind 91. 

Powers of Court. 

- ■ -—Powers of Court — A'iVard by arbitrator chosen 
by parties—Claims irrecoverable in laiv Courts settled 
—Court cannot re-open the a7oard. 

Walsh. J. —If parties choose to submit their disputes 
informally to a mutual friend and to agree to accept 
and do respectively, whatever he decides it is no busi¬ 
ness of anybody else that they choose to include 
claims or demands which might not be recoverable in 
a Court of law, or which might be recoverable with 
great difficulty. {.Walsh. Kanhaiya Lai and Mukerfi. 

jj ) GaJendra Singh v. Durga Kumarl 

47 All. 637 .• 23 A L. J. 561 : 88 I. C. 768 : 

A.I. R. 1925 All. 503 (F. B.). 

- Powers of Court—Decision beyond terms — 

Obiections disallowed by Court — Revision. 

Plaintiff filed a suit against the defendant for re¬ 
covery of land in the Court of a Munsiff who referred 
the matter to an arbitrator. The arbitrator decreed 
the claim in favour of the plaintiff in his capacity as a 
trustee of the temple. The plaintiff objected on the 
ground that the arbitrator had travelled beyond the 
terms of the reference. The Munsiff overruled the ob¬ 
jection. Held as the Munsiff had jurisdiction to de¬ 
cide the objections, the High Court has no power to 
interfere, even if the Munsiff has come to a wrong 
conclusion on a question of law or fact if he cannot 
be said to have acted illegally or with material irregu¬ 
larity. {Abdul Raoof. /.) SheO NaTH v. BeG RaJ. 

73 I. C. 568: A. I. R. 1923 lah. 194 (1). 

-- Powers of Court — Award — Acceptance of 

award does not bar right to file obiections nor can Court 
shorten time for filing obiections. 
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Court has no power to cut short the period of 
limitation provided by statute for filing objections 
against an award. 

Where the plaintiffs once agreed to the award. 

Held, they were not estopped by any rule of law or 
procedure from filing objections to the award within 
the time prescribed by law for that purpose. {Wazir 
Hasan, A. J. C.) KUMPTA PERSHAD v, UMAN 
Prasad. 76 I. C. 33: A. I. R. 1924 Oudh 344. 

-■ — ■ Powers of Court’^Aivard— Obfections to be 

decided by Court making the reference. 

It is the clear intention of the Legislature that ob¬ 
jection to the award on the ground of invalidity from 
any cause whatever should be decided by the Court 
which had made the order of reference and by no 
other Court. {Daniels, A J. C.) Sheo PaLTON v. 
SUKHDEO. 26 0. C. 107 : 74 I. A. 401 : 

A. I. R. 1923 Oudh 235. 

■ —Posvers of Court’~~Jurisdiction—C. I. P. 
Contract. 

Where sellers had fulfilled their part of the contract 
by tendering the documents of title to buyers which 
was done at Amritsar and no part of the cause of ac¬ 
tion arose at Karachi, Held, the fact of the goods lying 
at Karachi was immaterial so far as the seller’s cause 
of action was concerned and the Karachi Court has 
no jurisdiction to file an award of arbitrators. {Ray- 
mond, A /. ( 7 .) MEHTA & CO. v. MESSRS. PaRMES- 
HARDAS PaKSHOTTAMDAS. 16 S. L. B. 293 : 

80 I. C. 303 : A. I. R. 1924 S>nd 4. 

- Powers of Court—Reference to arbitration — 

Suit impeaching contract—I n) unction restraining 
arbitration lo/ien granted. 

It is within court’s jurisdiction on equitable grounds 
to restrain the defendants from proceeding to arbitra¬ 
tion when an action brought impeaches t.he instrument 
containing the agreement for reference. {Raymondy 

A. /. C.) Firm of Kirpaldas Kaliandas v. 
Firm of GaJanmal. 70 I. C. 864 : 15 S. L. R. 6. 

Bights of Parties. 

-- Rights of parties—Obieciioft about want of 

notice can be waived. 

Where a party did not raise any objection to the 
award on the ground that arbitrator did not give him 
any opportunity of being heard. 

Held, it was open to the Court to draw the infer¬ 
ence that he had waived this particular objection to- 
the award. For the purposes of the waiver knowledge 
of the essential facts is necessary. {Shah, A. C. 
and Crump, /.) CHATURBHUJ BHAWANIDAS vw 
DeOKARAN NaNJI. 26 Bom. L. B. 84 r 

79 I. C. 769 : A. I. E. 1924 Bom. 370. 

- Rights of parties—Agreement to refer to a**- 

biiration—Agreement cannot affect party's common Imu 
right to go to Court. 

An agreement to refer a dispute to arbitration does 
not oust the jurisdiction of the Court. Notwithstand¬ 
ing such an agreement, at Common Law the parties 
or any of them or at liberty to invoke the assistance of 
the Court to settle the controversy which has arisen 
and the Court is bound to entertain the suit. The 
only remedy at Common Law open to a party to the- 
agreement is to seek damages for the breach of the 
agreement to refer the matter to arbitration. But 
this remedy would usually be found to be nugatory for 
under the circumstances the plaintiff would not be 
able to prove more than nominal damages. Of course^ 
the parties to such an agreement either before or after 
action is brought are at liberty to settle the dispute by 
submitting the subject-matter thereof to arbitration- 
and obtaining an award thereon, But in the absence: 
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of Such an award the Common Law right of the 
parties or any of them to have recourse to the Court 
for the purpose of Settling the dispute remains unaffect* 
ed by an agreement to refer the matter to arbitration. 
{Page, J.) BHAWANIDAS RAMGOBIND V. PaNNA- 
CHAND LaCHMIPUT. 52 Cal. 453 • 

88 I. C. 929 : A. I. R. 1925 Cal. 801. 

'—Pigkts of parties—Legajity and binding 
nature of award-^Opportunity to prove case to be given 
to the Parties. 

Before a party can be held hound by an award it 
must be shown that it was a valid award and that all 
the requirements of the law with respect to the ap¬ 
pointment of an arbitrator and with regard to the 
actual reference to arbitration bad been duly fulfilled. 
The proceedings of the arbitrators must also be above 
board, and it must be shown that the arbitrator had 
given full opportunities to both parties to appear and 
represent their case to him. {Broadway and Moti 
Sagar, /J.) FIRM OF MaNSA RaM GORDHAN DaS 
V. Firm of Mangal Sain Duni Chand. 

65 I. C. 497 : A. I. R. 1922 Lah. 149. 

-^- Bights of parties—Appointment of arbitrator 

uberrima Fides a/i round is necessary—Each party 
should have every opportunity to consider whether par- 
ticular person should or should not be appointed. 

Where a person is appointed by two parties to ex¬ 
ercise judicial duties there should be uhberrhna Fides 
on the part of all the parties concerned.in relation to 
his selection and appointment and every disclosure 
which might in the least affect the minds of those 
who are proposing to submit their disputes to the ar¬ 
bitrament of any particular individual as regards his 
selection and fitness for the post ought to be made so 
that each party may have every opportunity of consi¬ 
dering whether the reference to arbitration to that 
particular individual should or should not be made. 
(Pupekand Bilaram, A. J. C.) FIRM MOTHARAM 

Dowlatram V. Firm Mayadas Dowlatram. 

78 I. C. 621 : A. I. R. 1925 Sind 150. 

- ■ — —Rights of parties—Remedy of aggrieved party 

—If can file suit. 

A person aggrieved by an award has got an option 
of remedies. He may w’hen the other party seeks to 
enforce his aw’ard raise objections to the filing of the 
same or pursue his common law remedy under S. 9 , C. 
P. Code, by filing a suit to have a declaration that the 
proceedings are invalid for valid grounds, e.g., fraud. 
{Raymond, A. /. C.) TAYABALLI ABDUL HuSSaIN 

V. James Finlay & Co. 80 l. c. 969 : 

17 S. L. R. 16 : A. I. R. 1924 Sind 105 (2). 

Signing by Pleader. 

-- Signing by pleader—Hot signed by party 

but by son and pleader and ratified by party, is valid. 

The arbitration award in a case, in which the re¬ 
ference was not signed by the party himself but by his 
son and his pleader, and the party subsequently ap¬ 
peared in the proceedings, is valid and binding, the 
party having by his appearance ratified the act of his 
son and his pleader. \}Valsk and Kanhaiya Lai, JJf) 
Parbhu I.al V. Firm Sheo Dial Mal Ram Saran 
Das. I. R. 4 a. 472 : A. I. R. 1924 All. 457. 

Signing by pleader—Power to refer disputes. 

Unless the vakalatnama executed in favour of a plea¬ 
der specially empowers him to refer the matter in the 
suit to arbitration, he cannot bind his client by such a 
course. In such cases, the Court has to see whether 
Such a pow’cr is to be found within the four comers of 
the instrument either in express terms or by necessary 
implication. {Kinkhede, A. J. C.) HussaINBHAI 
BHORA V. BansilaL. 79 I. 0. 48 (Nag.) : 

A. I. R. 1924 Nag. 338. 

Q. D.—VOL. I 


ARBI TRATION—Validity. 

Validity. 

——- Validity—Award is valid until set aside. 

As between the parties and their privies an award is 
entitled to that respect which is due to the decision of 
a Court of last resort. The award is in fact a final 
adjudication by the Court of the party’s own choice, 
and until impeached upon sufficient grounds in an ap¬ 
propriate proceeding, an award w'hich is, on the face 
of it regular is binding. If an aw-ard is valid, it is 
operative, even though neither party has sought to en¬ 
force it by a regular suit or by the summary procedure. 
{Muher/ee and Chotzner, //.) BaidyaNaTH ChoT- 
TOPADYA v. PaNCHANENI DaSSEE. 

28 C. W. N. 140 : 72 I. C. 128 : 
37 C. L. J. 542 : A. I. R. 1924 Cal. 72. 
Validity — Award—Grounds not exclusively 
within the jurisdiction of arbitrators—Award is void. 

Where an award, by arbitrators are based on 
grounds, some which did not justify the exercise of 
their jurisdiction, and the Court cannot hold with cer¬ 
tainty that the arbitrators were exclusively within 
their jurisdiction, the award is null and void. {Mooker- 
Jee, C. J. and Fletcher, J.^ Hurmdkhroy JAPAN 
COTTON CO. 34 C. I. J. 263 : 66 I. C. 342 : 

A. I. R. 1922 Cal. 399. 

"■ ' ^ aliatty — Award—Award not specifying de¬ 

finite amount but only indicating manner of calculation 
is not final—Court allowing execution of such award 
acts without lurisdiction. 

An award not specifying a definite sum as payable 
by one party to other but merely indicating the manner 
by which the accounts should be taken by the parties 
is not final and is not capable of immediate execution. 
If on the basis of such an award, one party files an 
application for execution of the aw'ard against the 
other for a definite sum arrived at by his own calcula¬ 
tions, and the Court proceeds to execute the decree, 
such order of the Court directing immediate execution 
is without jurisdiction and may be treated as nullity. 
■22 Cal. 434 Foil. 6 All. 269 : 8 Cal. 51 Dist. In such 
a case an order in the nature of preliminary decree 
would be proper. {Robinson, C. J. Young and Brown, 

/y.) K. K. N. K. Chokalingam CHETTY V. S. P. 
S. T. R. M. Raman Chetty. 2 Rang 687 • 

84 I. C. 824 : A. I. E 1926 Rang. 155 (F. B.). 

■■' —^ alidity — Award — Cancellation, 

On the very day on which an award was filed in the 
Sind Judicial Commissioner’s Court, the non-appli¬ 
cants filed a suit at Lahore and got an ex Parte decree 
cancelling the contract and holding that the reference 
to arbitration was invalid and restraining the applicant 
and the arbitrator from filing the award. On ob¬ 
jection by the non-applicant on the basis of the 
Lahore decree. Held, that the Lahore decree opera¬ 
ted as and was sufficient to justify the 

taking off the file of the award filed at Karachi. 
{Kennedy, A. J. C.) MOHAN ShaH v. MESSRS. 
Diwan Chand & Co. 81 I. C. 1024 : 

A. I. E. 1924 Sind 60. 

' '"Y"alidity—Award—Decision of a guestion of 

construction referred to can be set aside only if proce¬ 
dure is illegal, such as admitting inadmissible evi¬ 
dence but not on. the ground of Court coming to a 
different conclusion. 

Where a question of construction is referred to 
arbitration, the decision of the arbitrator on that point 
cannot be set aside by the Court only because the 
Court would itself have come to a different conclusion 
I but where it appears that the arbitrator has proceeded 
J illegally, for instance, that he has decided oh evidence 
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which in law was not admissible then there is error in 

law which may be proved. ^Raymond and Rupchand 

Bilaram. A. C- /s.) DUTTON MASSEY AND CO. 7-. 

UMN\I>\S HaRPRASAD. 7b 1. C. • 

^ A. I. E 1924 Sind 51. 

Miscellaneous. 


-/r Laiv — Action on au'ard — No ohlection 

on ground of irregularity can he raised. 

The Indian law as to arbitration is irrelevant where 
the parties agreed in referring to an arbitration to be 
bound by F-nglish law and procedure and under that 
law an objection to the award on the ground of irregu¬ 
larity cannot be pleaded in answer to an action on the 
award. Such an objection must be taken by a motion 
to set aside or remit the award. An action upon the 
judgment recovered on an award of an arbitration 
cannot be maintained if the judgment had been enter¬ 
ed in default of appearance and the action had not 
been tried upon its merits. {Viscount Cave.) OP 
PENHEIM AND CO. V. MaHOMED HaNEEF. 

43 M L J 422 : 45 Mad. 496 : 26 C.'W. N. 642 : 

16 I. W. 33 : 30 M. L. T. 291 : 


4 U. P. L. B. (P. C.) 36 : (1922) M. W. N. 396 : 
24 Bom. L. E- 1245 : 74 I. C. 616 : L. E. 3 P. C. 185 : 

49 I. A. 174 : 36 C. I. J. 444 : 
A. I. E. 1922 P. C. 120 (P. C.). 

_ .—Parties asking Court to decide hy local inspec- 

fio,i _ \o intention to be hound hy decree—Decision is 


not award—Appeal lies. 

The plaintiff claimed that the plaint wall and land 
were his private property. He complained that the 
defendant interfered with his right of possession in 
certain ways. At the trial of the suit the counsel for 
the parties stated that they were not prepared to 
adduce any oral evidence. They suggested that the 
judge should inspect the locality and should decide the 
case on the basis of what he might see on the spot and 
on an examination of such documentary evidence as 
might be adduced by the parties up to 3 p. m. of the 
day on which the statement was recorded. 

Held, that no intention on the part of the parties 
to bind themselves, by the decision that might be given 
by the Court could be gathered from the language 
used in the case, and as all that the parties did was to 
make a statement that they were not going to adduce 
oral evidence and that they requested the Court to 
exercise its inherent power of inspection of the locality, 
the Court was not constituted an arbitrator and its 
judgment was not an award and was open to appeal. 
{Mnkerii, /.) KaGHUBIR SaraN DaS v. RaM DaS. 

L. E. 6 A, (Civ.) 122 : 85 I. C. 608 : 

A. I. E. 1925 All. 348. 

■ — Omission without consent of parties, to decide 

anything material, undertaken to he decided vitiates 
atoard — Parties'* consent to omission need not be express 


—Consent is unnecessary for emission to do anything 
which was practically impossible for the arbitrators to 


do. 

If an arbitrator chooses to undertake the decision 
of a variety of matters with the consent of parties, and 
he deliberately, or by an overeight without the consent 
of the parties omits from his decision anything really 
material, it is sufheient to destroy the aw’ard. Rut if 
in the course of events which have happened .since an 
arbitrator took upon him his office, it has become im¬ 
possible, or no longer desirable either in the view of 
the arbitrator, or in the view of the parties themselves 
to decide anyone or another of the points originally 
submitted, and the parties themselves realise that the 
arbitrator should disregard that pointy the defect which 
would otherwise invalidate the award, ceases to be a 
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defect. The consent for such a purpose may take 
various forms : an expressed withdrawal, a mutual 
understanding not to submit the necessary materials, a 
mutual recognition by the parties that a condition of 
things exists which makes a decision impossible, or a 
diplomatic silence with regard to a mutual under¬ 
standing. Even in absence of parties’ consent, the 
award is not invalidated by arbitrator’s omission to do 
a thing which was impossible for him to do. Where 
it was the duty of the arbitrators to divide certain 
villages between the parties but where it was practi¬ 
cally impossible to go over the ground and to make 
the necessary partition by metes and bounds, 

Held, that the omission to make the partition did 
not invalidate the award though the parties had not 
consented to the omission. {IValsh, A. C. Jf. and 
Ryves, /.) KHUB LaL V. BISHAMBHAR SaHAI. 

22 A. L. J. 919 : I. E. 6 A. vCiv.) 649 : 82 I. C. 219 : 

A. I. E.1926 All 103. 

- Aiva''d _ Setting aside—Arbitrator must not 

be examined on commission—He may be examined as to 
procedure adopted by him, the materials before him, 
etc., but not as to why or how he arrived at a decision 
_ His decision that as a fact the parties had consented 

to anything is final. 

An arbitrator is not in the position of an ordinary 
witness. A Judge ought never to issue a commission 
to an arbitrator. He ought not to submit an arbitrator 
to a roving comtnission by w'ay of examination by the 
parties uncontrolled by the Judge himself. When the 
arbitrator appears before a Judge, the Judge ought to 
exercise the severest possible control and circumspec¬ 
tion over the examination. The practice of calling 
arbitrators indiscriminately as though they were wit¬ 
nesses to the issues of fact is not only an unreasonable 
burden upon the arbitrators and certain to lead to a 
great deal of irrelevant evidence, but it also tends 
unfortunately to lead the Judge unconsciously into a 
kind of re-hearing of the arbifation while from an 
arbitration, appeal does not legally lie. But more than 
that, a Judge ought to exercise a severe control over 
the interrogatories or the examination of the arbitrator 
when summoned. An arbitrator is a judicial person in 
respect of the matter to which he has been appointed. 
He is entitled to the respect and consideration due to 
a person occupying that position, and his evidence 
ought to be confined strictly to the points which are in 
the eyes of the law material as coming from him. 
That is to say, any question of fact upon some evi¬ 
dence, or allegation tending to establish or disprove 
his own misconduct, may no doubt be put to him if 
he is charged with misconduct. Where an arbitrator 
finds as a fact that a party did withdraw or did agree 
to certain things, that is a finding of fact which a Court 
of law cannot go behind. In short an arbitrator may 
be examined upon the course of procedure which he 
has adopted, the material which he has utilised in 
arriving at his decision and all matters affecting the 
award itself, that is to say, the drawing up of the 
award, the piece of paper and so forth. The slightest 
attempt to get to the materials of his decision, to get 
to the back of his mind, and to examine him as to why 
and how he arrived at a particular decision, should be 
immediately and ruthlessly excluded as undesirable. 
{O' Rourke v. Commissioner of Railways, 15 A.C. 37 
Foil.) {IValsh, A.C.J. and Ryves, /.) KHUL LaL 
z/. BishambarSahai. 22 a. L. j. 919 : 

I. E. 6 A. (Civ.) 649 : 82 I. C. 219 : 

A. I. E 1925 All. 103. 

•Award—Right to trusteeship of a waqf-^ 
Enforceability of award. 

Disputes between certain persons as regards the 
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validity of a certain waqf and the right of manage¬ 
ment of its properties as Mutawallis were referred to 
:arbitration and the arbitrators made an award to the 
effect that the parties were entitled to be co Muta¬ 
wallis and as such also entitled to the management 
and profits of the waqf property. In a suit by the 
plaintiff to recover his share of the profit against his 
;CO* Mutawallis, AeJi/, that the award was valid and 
Ibinding upon the parties and the plaintiff was entitled 
’to a decree. {l-Va/s/i, A. C. J. and Ryves, J.) MOZZAM 
ALI 2/. Raza Ali. 22 A. L. J. 776 : L. R. 5 A. 685 • 

,fil I. C. 851 : 46 All. 856 : A. I. R. 1924 AH. 818 (1). 

—-—Legal ftaiv—Party securing fiaw^ cannot take 
advantage of it 

General principles of law must be applied to arbitra¬ 
tion matters as to all others. The failure of an arbi¬ 
trator to sign the award is a legal flaw, but when his 
refusal fo sign was at the instance of one of the par¬ 
ties though he had agreed to the award, that party 
cannot take advantage of the flaw, {IValsh and 
Stuart, J/.) Ram SUNDER Tewari Mt. Kul- 
WANTI. 20 A. L. J. 392 : L. R. 3 A. 299 ; 

66 I. C. 499 : 44 A. 642 : A 1. B. 1922 All. 233 (2). 

' “—Aivard as to division of testator's property is 

not invalid by reason of the pendency of probate proceed- 
.ings. 

Disputes as regards the division of a testator’s pro¬ 
perty were referred to arbitration without the interven¬ 
tion of the Court when proceedings for obtaining a 
.probate of the will were pending. The arbitrators 
made an award giving each of the parties certain por¬ 
tions of the estate and on that award being filed in 
’Court a decree was passed thereon. On a question 
arising as to the validity of the award, field that the 
•arbitrators did not in any way oust the jurisdiction of 
the Court in which the probate proceedings were pend- 
fing and that the award and decree thereon were per¬ 
fectly valid. There w’as nothing whatever to prevent 
the parties going to arbitration with regard to the divi¬ 
sion of the estate, leaving the Court to decide whether 
•or not probate should be granted of the will. That 
was a question entirely outside the functions of the 
•arbitrators, while the actual questions regarding the 
division of properties in dispute between the parties 
•could be properly referred to them. The test would 
Ibe to consider what would have happened if the par¬ 
ties had waited until probate had been Issued to refer 
•to arbitration the question how the properties of the 
•deceased should be divided. It could not possibly be 
said then that the submission to arbitration would be 
illegal. The mere fact that it was entered upon before 
the probate proceedings had come to an end cannot 
.possibly affect the question of its legality. (Afaeltod, 
•C /. and Crump, /.) SHANKAR RAMCHANDRA 
V. RamCHandra AnnaJI. 25Bom. I. R. 437 : 

73 r. C. 416 : A. I. R. 1923 Bom. 365. 
— Award—Form of—Room should not exist for 
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i tern — Effect . 

^ In respect of one item of dispute referred to arbitra¬ 
tion, no evidence was let in by either party and the 
arbitrator could not decide there was any liability 
from one party to the other, field the effect is that 
the parties cannot thereafter in any subsequent proceed¬ 
ings make any claim with regard to it, as the award 
is final for all time. {Newbonld and Pearson, JJf) 

Hem Chandra Kundu t'. Jnanendra Chandra 
KUNDU. 90 I. c. 624 (c). 

- Miscondiut—Notice to party—No appear¬ 
ance — Award made. 

A reference to arbitration expressly provided that if 
the parties, did not appear after notice the arbitrator 
could proceed ex parte. He gave notice fn time of 
the date fixed, and one of the parties failed to appear. 

He gave an ^.r award. Held the award w’as 

valid and could not be objected to. (Newbould and 
Pearson, JJ ) HeM CHANDRA KUNDU v. JNANEN¬ 
DRA Chandra Kundu. 90 I. C. 624 (c). 

- Rt vocatiofi — Good Cause. 

Whether there was revocation or not of an arbitra¬ 
tion is question of fact, and such revocation would not 
be effective unless it was for just cause. '■{N'en/bould 
and Pearson, //.) HEM CHaNDHA Kundu v. Jna- 
nendra Chandra Kundu. 90l. c. 624. (c). 

- Death of one of referring parties—Effect of. 

The death of one of the parties to an arbitration 
before the award is made operates as a revocation of 
the authority of the arbitrator and an aw’ard made 
subsequently is not binding on his legal representa¬ 
tives. But if the hearing is completed by that time and 
nothing remains except the deiivery of the award and 
the intention of the parties was that their heirs also 
should be bound, the award would be binding. {Moti 
Sugar, /.) TeGHaz/. RaM Singh. 79 1. C. 67 : 

A. I. R. 1924 lah. 725’ 

- Cancellation of reference by Original Court — 

Appellate Court cannot look into reference. 

Where the Court below had cancelled the reference 
to arbitration on account of the delay in making the 
award, it is not competent to the appellate Court to 
look into the award or treat it as if it were the report 
of a Commissioner. yChevis, A. C. J.) Arur ChaND 
AHMAD. 4 Lah. I.J. 48 ■ 

A. I. R. 1922 lah. 194 (2). 

- Notice not given—Award is illegal. 

An award given in the absence of one of the parties 
and without any notice as to the time or the place 
where the arbitrators would sit to decide the dispute, 
is illegal. and Abdul Qadir,//.) RaJa 

Ram Punam Chand v. Jogal Kishore Ram Rich- 
pal. 65 I. C. 577 (Lah.) 

Gttardianship proceeding can't be settled by 


further litigation. 

The aw’ard of the arbitrator is intended to be final 
both in fact and lawr, and the Courts will not interfere 
-except on certain well-recognized principles and in 
certain well-defined-circumstances. An award made 
in a form in which it is calculated to have an effect, 
which is the opposite of finality, should be deemed as 
falling below the standard. The arbitrator ought not 
'to include evidence or refer to or discuss authorities, 
making his award more like the judgment of judge 
which is subject to appeal than the award of an arbi- 
’trator. (^Sanderson^ C.J. atui IValmsley, J.') SreeLAL 
IMaNGTULULA V. J. F. MuNDUN. 52 Cal. 100 : 

88 I.C. 49 : A. I. R. 1925 Cal. 599! 
“ Award — Accounts—No eviderue let in on one 


arbitration. 

A guardianship application is not a suit inter partes. 
It is a proceeding designed to satisfy the Court that it is 
for the welfare of a minor that a guardian should be 
appointed and as to the most suitable person for ap¬ 
pointment, The selection of the guardian is a matter 
w’hich is not of private interest between the parties 
and cannot be settled by a reference to arbitrators. 
(30 All. 137 Full.) iffrishnanand Wallace, J/.') SaMI 
CHETTI V. ADAIKALaM CHETTY. 46 M. L. J. 179 : 

34 M. L. T. 15 : (i924) M. W. N. 222 : 

47 M^459 : 84 I. C. 613 : A, ,1. R, 1924 Mad. 484. 

-;;;- Parties cofisenting to abide\by Court's finding 

— Court's decision is final and no appeal lies. 

Where both parties agree in a particular matter to 
abide by the finding of the Court in respect of it, such 
finding is final and binding on the parties and no ap¬ 
peal lies against it ; the decision in such cases being in 
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the nature of an arbitrators award. {Pridi’ai/.x^ 

C.) SamRA r. MT. PaiKI. 21 N. L. R. 84 : 

90 I. C. 550 : A. I. R. 1925 Nag. 463. 

- Award—Nature of—Directum to redeem 

-vithiu time fixed—Extension of time. 

An award between a mortgagor and mortgagee direct¬ 
ed the former to get possession on paying a certain 
sum of money within a fixed time. If eld it was not 
more than the embodiment of the agreement of the 
parties and the order of a third party chosen by them 
to ascertain its tenns and equitable relief may be given 
by a Court in a suit to enforce its terms, by granting an 
extension of the time for payment. (A'otz/al. A. y. 
PiSEN Singh Fatehchand. 89 I. C. 829 (Nag.) 
_ Award based on personal kmrudedge — Vali' 

dity of—Intention of parties. 

The arbitrators appointed !>y the parties passed an 
unanimous award based on their personal knowledge 
without taking evidence. The parties knew that they 
had personal knowledge and intentionally abstain¬ 
ed from prorlucing any evidence. Held the 
award was perfectly valid. i^Stmpson. A- J. C') FIRM 

Ram ashram FaI. v. Mahadeo Pkashad. 

89 I. C. 832 : A. I. R. 1925 Oudh 741. 

_ Referenee — Interpretation—Scheme of man¬ 
agement. 

Where the arbitrators were asked to lay down a 
scheme of management, by which the parlies to the 
reference should be bound and which should prevent 
disputes among them, but the arbitrators appointed 
some other persons including ^me of themselves as 
managers of temple property. Held, the award was not 
within the terms of the reference as the terms of _ the 
reference clearly did not contemplate that the arbitra¬ 
tors should substitute a managing body in superses¬ 
sion of the parties to the agreement of reference. 
(^Ashworth and Simpson, A. J. Cs.) SANKATA PRA¬ 
SAD a. JaGaNNATH. 9 0. L. J. 410 : 

A. I. R. 1922 Oudh 276. 

-- Payment of money to—If amounts to Payment 

to Court. 

Where a pending suit was referred to arbitrator and 
moneys were paid to him to be deposited in Court, but 
he did not do so, payment does not operate as deposit 
in Court. {.Hcald and Lesitaignc, JJ.') U PO SaN v. 
MA Ngwe HNIT. 3 Bur. L.J. 6 : 

80 I. C. 238 : A. I. R. 1924 Rang. 263. 

-— Reference to—Signature of parties—N ot 

necessary. 

Actual signature of the parties to a reference to ar¬ 
bitration is immaterial provided the agreement is in 
writing and there is evidence that its terms are assent¬ 
ed to by both parties. (Aston, A. J. C.') MULCHAND 

Sobhraj v. Radhakishen Parumal. 

90 1. C. 932 (s). 

-- H^aiver must be intentional and with know' 

ledge—It must be proved by Person alleging it — Acqnie' 
scence during progress of an act and that after tomple- 
tion of act are distinct—Appearing before an arbitra¬ 
tor devoid of jurisdictionyiuithout protest, is not ivaiver 
of right to question arbitrator's jurisdiction. 

An intentional act done with full knowledge of all 
the facts alone will amount to waiver. The burden 
of proving waiver lies on the person alleging it. A 
■distinction must be drawn between the acquiescence 
which takes place while the act acquiesced in, is pro¬ 
gressing and the acquiescence which occurs after the 
completion of the act. When there is no dispute 
within the submission clause in a contract, refeiTable to 
arbitration, and therefore the appointment of an arbit¬ 
rator is without jurisdiction, a mere appearance before 
such an arbitrator does not constitute waiver of the 
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right to challenge the jurisdiction of the arbitrator to 
act, even in the absence of any protest or statement of 
the appearance being made without prejudice, made 
at the time of the appearance before the arbitrator. 
(Rnpehand fiilaram, A. J. C.) KlSHANDAS PURSU- 
MaT. c/. MEGHRAJ Khialdas. 

81 I. C. 834 : A. I. R. 1925 Sind 144. 

arbitration ACT (IX OF 1899). 

- Number of arbitrators may he allinued by 

parties. 

The Act does not limit the number of arbitrators 
nor does it prevent the parties to alter the number by 
common consent. An award made by two original 
and four additional arbitrators and one umpire, is 
good, if no objection is raised before the four addi¬ 
tional arbitrators entered upon their duties. • (PValsh 
and Ryves, //.) ABDUS ShaKUR v. MOHAMMAD 
YUSUF 43 A. 456 : 19 A. L. J. 348 : 

62 I. C. 426 : 3 TJ. P. L. R. (A.) 2. 

■ Award attached—Duty of umpire not to re¬ 
fuse hearing. 

An umpire has to make his award within a month- 
of his appointment and where he does not extend the- 
time or make his award within such time, his award 
is worthless. Where questions of fact under the Arbit¬ 
ration Act as to the conduct of arbitrators or the 
umpire the procedure adopted and the instructions 
and so forth are raised, the Court should have evidence 
properly brought before it, as in the trial of a suit 
which was deliberately withdrawn or abandoned by 
the parties raising the objection to enable the Appellate 
Court to consider whether there really has been anj’ 
grievance in the matters disposed of by it. Such 
questions of fact are determined upon hearing the 
evidence. Where a party wishes to show that the 
umpire had gone contrary to the established principles 
of justice and refused him hearing the onus is upon 
him to call evidence, to establish the fact in answer 
to the application to file the umpire’s award. The 
party who makes an objection must prove that he 
objected at the time to the umpire’s proceedings ii> 
making final award without hearing his witnesses. 
Where such a party had the opportunity of doing so 
and no reasonable ‘opportunity was refused to him of 
doing so, his conduct amounts to acquiescence in the 
procedure adopted and he cannot, in law, be allowed 
to question the regularity, if there was any, Decisioiv 
upon merits, that is to say» from the interests on the 
record, as to controversy arising out of a claim for 
damages between the parties as a matter entirely 
between the arbitrators and the umpire. All Courts, 
even Arbitration Courts, must act according to the 
principles of natural justice and not deliberately refuse 
a hearing or take evidence from one side behind the 
back of the other. Prirna facie the duties of ai> 
umpire are the same as those of the arbitrators. The 
umpire must hear the evidence of the parties and 
their witnesses, if application is made to him to do so 
by either party notwithstanding that the same evidence 
had already been adduced before the arbitrators. The 
Umpire is not justified in the face of an objection by 
either party in taking any part of the evidence from' 
the notes of the arbitrators unless there are specific 
provisions in the submission permitting him to do so. 
(li^atsh and Ryves, JJ.^ FIRM SiTA RaM NATHU 
Mal V. Firm Sushil Chandra Das. 

64 I. C. 706 : 3 U. P. L. R. (A.) 60. 

- Award —Ex parte procedure of arbitrators--^ 

Notice should be given—Interest on amount found due. 

Arbitrators should give notice of their intention to- 
proceed ex parte if one of the parties should noti 
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appear. Where the arbitrators are alleged to have 
proceeded ex parte without giving special notice of 
their intention to do so and the award is attacked on 
that ground the true test is, has the complainant who 
has taken exception to the validity of the award been 
in fact prejudiced by the omission of the arbitrators 
to serve, the special notice on him ? If it is establish¬ 
ed that notwithstanding such warning, he would not 
have appeared before the arbitrators, he has really no 
grievance and cannot invite the Court to set aside the 
award on the ground of the alleged defect in proce¬ 
dure. Arbitrators do not exceed their authority when 
they allow interest after the date of the award. The 
arbitrators have authority to make a decree for such 
damages as might have been assessed by the Court. 
i^Mookeriee atid Rankin, JJ.') BhOWANIDAS RaM- 

GOviND V. Harsuk Das Balkishen Das. 

27 C. w. N. 933 : A. I. E. 1924 Cal. 524. 
- Applicability. 

The Indian Arbitration Act does not apply to arbit- 
nations in the course of litigation. {^Rankin, /.) 
Amar CHAND CHAM^ARIa V. Banwari Lal. 

49 Cal. 608 : 69 I. C. 808 ; A. I. E. 1922 Cal. 404. 

— Scope’~~ Suit to set aside a^i award, 

A person dissatisfied with an award made without the 
intervention of a Court of Justice is entitled to bring 
an action to set it aside on the ground that no contract 
providing for a reference to arbitration was made or 
that the contract if made was not enforceable by 
reason of fraud or misrepresentation. He is not bound 
to have recourse to the Court dealing with the award 
under the Arbitration Act. 56 I. C. 541 , 47 Cal. 806 , 
11 U, B. R. 10 , 25 B 10 Foil. 56 I. C. dist. Obiter : 
Even if the action rests on misconduct or corruption, 
suit is maintainable although a person has another 
remedy open to him under the Arbitration Act. 20 
Mad. 89 Dist. ii U. B, R. i Foil. {Skadi Lal, C. 
J. and Campbell, /.) FIRM JAI NaRAIN z/. FIRM 
NaraYan Das. 3 L. 296 : A. I. E. 1922 Lah. 369. 
-^- Provisions are not subject to C. P. Code. 

The Arbitration Act is an independent Act and has 
no connection with rules relating to appeals under 
C.P. Code. {,Duckworth and Po iLan, //,) SaYA PYE 
U Kundinnya. 2 Bur. L. J. 193 : 

76 I. C. 525 (2) ; 1 B. 661 : A. I. E. 1924 Eang 47. 

■ ^Costs. ' 

• 4 

Under the Arbitration Act all costs incurred in the 
process of filing the award in the Court must be deter* 
mined by the Court to w'hich the petition is presented 
and are outside tli,e province of the arbitrators^ 
{Raymond, A. J. C.) JAMES FINLay & CO. v, 
GuRDAYAL PaHLAJRAI. 17 S. I. E. 93 : 

_ 76 I. C. 660 : A. I E. 1924 Sind 91. 

--S. 4-^^/// of- lading gitdngc^pt^ion to one party 

only to p/ioose fornm-^^^kere. is, no submission ^utkin 

By a clause in a bill of lading it \yas provided that 
all claims arising under the said bill of lading shall be 
determined at the port of destination of the goods 
according to British Law. or, at the ship-owners’ 
option, shall be determined in the United Kingdom 
and to the exclusion of the jurisdiction of any other 
•country: , 

field, that unless the ship-owners exercised their 
option the parties would be able 19 file proceedings in 
the Courts of the port of destination. . The definition 
■of submi^ion in S. 4 ofithe Arbitration Act cannot be' 
extended so .as to. includp an^^reement suc^ as the 
one appearing in the bill. ,A submission to arbitration, 
according to S. 4 , is a submission which provides that 
'^flker party jn case of a dispute arising op t^e contract 
IS at liberty to take the necess^ipy, steps to get the; 
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dispute decided by arbitration. 1924 Bom. 381 Dist. 
(A/acleod, C. J. and Coyajee, J.) BURJOR v, Eller- 

MAN City Lines, ltd. 27 Bom. L. R. 1098 : 

89 I. C. 866 ; A. I. R. 1925 Bom 449. 

-Ss. 4 and 19— Contact t refer — Suit on 

contract—Award bending suit is ineffective. 

Where a contract provides for reference to arbitra¬ 
tion, and a suit is filed on the basis of the contract, 
the award madron such arbitration, though commenc¬ 
ed before the suit, is ineffective unless the suit is 
stayed pending arbitration. If the Court refuses to 
stay or the deft, abstains from asking for it, the 
decision of the Court alone binds the parties and not 
the award. (Mooker/ee and Fletcher, J J.') RaM 

Prasad Surajmal v. Mohanlal Lachminara- 

YAN. 60 I. C. 895 : 47 Cal. 752. 

--Ss. 4 and 19— Reference to — Suit institution 

oft effect—Bengal Chatnber of Commerce. 

After a reference is made to the Bengal Chamber of 
Commerce, the private tribunal comes into existence, 
and therefore the effect of the institution of the suit 
subsequently is that from that very moment the arbi- 
rators become incapable of acting within Rule 8 
of the Rules of the Tribunal of Arbitration of the 
Bengal Chamber of Commerce. If the suit is stayed 
the Chamber can substitute and appoint new arbitra¬ 
tors. But the institution of the suit cannot retrospect¬ 
ively affect the validity of the reference when it was 
made or the portion of the arbitration proceedings 
before the suit. i^Mookerjee afid Fletcher, //.) JOKI- 
RAM KaYA V. GHANESHAMDAS. 47 Cal. 849 ; 

61 I. C. 380 : 25 C. W. N. 62. 

-S. 4— Agreement - Option of one of the parties 

— Validity. 

A written agreement to refer disputes to arbitration 
subject to a condition /, e. the exercise of the option 
given to one of the parties, is quite valid under 
S. 4 . {Aston, A. J. C.) MULCHAND SoBHRAJ v. 

radakishen Perumal. 90 I. C. 932. 

- —Ss. 4 and 9— Appointment of arbitrator- — 

Acceptance—Formal reference — Misconduct—Readifig 
documents in the absence of parties—Duty of. 

Where in pursuance of an agreement, both parties 
appoint an arbitrator each, it is not necessary that 
there should be a reference in writing or that they 
should accept the appointment formally in writing. 
The fact that arbitrators peruse the relevant .papers in 
the absence of parties does not amount to misconduct. 
They are judges of law and fact and an erroneous 
. decision on a point of law will not justify interference. 
{Raymond, A./. C.) JAMES FINLAY & CO z/. GUR- 
DAYaL PahlaJrai. 17 S. I. E. 93 : 76 I C. 660 : 

A. I E. 19 ^ Sind.,91. 

-~S. 4 (b)— Submission — Inference ‘ from docU’ 

ments—Clause fixing time for appointment of arbitra¬ 
tor — Waiver. 

A submission is a written agreement signed by both 
parties to submit differences to arbitratioh and this ag¬ 
reement may be collected from a series of document 
even though connected by parol evidence. Where on 
the indent from it was shown that disputes arising be¬ 
tween the vendor and the vendee would be referred to 
arbitrators one appointed by each party. Held, the 
submission was binding on them. Where the purchas¬ 
er refused to make the appointmient-of an arbitrator, 
denying there was a submission whereupon the ,spje 
arbitrator appointed by the^ ^ller passed an a\yard 
before the period of 20 days had elapsed H^eldi that’ 
the failure to give requisite number of days for the 
appointment wa$ fatal to the ayvard|Qf the sole arbit¬ 
rator who had no, jurisdiction to pass it. The refusal 
and failure to appoint.^n' arbUr^tor did not amount , to 
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the waiver of his right by the purchase as the period 
of 20 days had not elapsed and the awards made by 
the sole arbitrator was bad in law- hen a Court ts 
asked to file an awarri. it has to see whether it is en¬ 
forceable in the same way as a decree would be en¬ 
forceable if it were a decree. and IValsh. 

/ / ) SUKHAMAL TUNSIDHAR V. Ib\BU I.AL KHEDIA 

1( 0 42 A. 523 : 2 U. P. L. K- (A.) 243 : 

59 I. C. 75 18 A. L. J. 652. 

_S. 4 (b)— Suhnissiofi to Arbitration — What 

a>fh^unts to. 

Where an association, at the instance of and on a 
claim by one member against another member, lays 
the matter before arbitrators and the latter member in 
his own hand and over his signature sent an answer to 
the claim, the document constituted a written agree¬ 
ment to submit their difference to arbitrators within 
S. 4 (^) '.rbitration Act. {Piftftotf and 

li ’ a / s / i , //.) Nf.insckh Das 7. GaJanand. 

43 A. 348 : 61 I. C. 269 : 19 A. L. J. 132. 

-Ss. 7 and 11 to Scope—Arbitrator lohen 

becomes functus officio— Indian afid English Law. 

There is no express provision in the English law as 
to what is to happen to an award, when it is made, 
with the single exception of the section which enables 
the party to enforce it as though it were a judgment. 
The reason for that is, that the machinery is so familiar 
and habitual that no provision on the subject is neces¬ 
sary. Either party, on receiving notice from the 
arbitrator that the award has been made, can take it 
up from him. Once the arbitrator has parted with it, 
he is functus officio and he cannot exercise the power 
given to him by S. 7 of Act IX of 1899 i nonetheless 
the Court is able to remit to him if satisfied that an 
honest mistake has been made. There are express pro¬ 
visions to be found in S. 11 of the Act as to what is to 
be done by an arbitrator, if he has made his award. 
When the question, w'lien an arbitrator in India be¬ 
comes functus officio comes to be decided, the line will 
have to be drawn somewhere in the procedure which 
is laid down in S. 11 for getting the award into Court. 
It is difficult to hold that an arbitrator \% functus officio 
while there are still express statutoi^* duties laid upon 
him by the Act. The procedure laid down by the Act 
.seems to be that the various stages to. be found^ in 
Ss.i I to 15 are to be followed in the same chronological 
order as the numerical order of the sections and that 
an application to set aside is not as a rule within the 
jurisdiction of the Court, until some application or 
attempt has been made to file the award or some 
other similar step is taken to enforce it. (^IValsh and 
Pyves, y/.) FIRM OF Kam KISHAN DASS BRIJ 
MOHAN V. Firm of Sushil Chandra Dass 

A. I. R 1923 All. 31. 

■ . . — S. 8 — Nomination without prejudice is not a 
valid nomination—In pressure of willing notninated 
arbitrators appointment of a neio arbitrator is a nullity 
— Refusal of the arbitrators brings S. 8 into plav—Is 
duly when the party so intends that refusal of arbitra¬ 
tor to act entitles parties to appoint another arbitrator 
—Communication in clear and unequivocal language of 
appointment by one Party to the other or by a third to 
the Parties as intended by them ipso facto confers fenver 
on the arbitrators. 

A nomination ** without prejudice” is an evasion of 
the right or duty of a party to name an arbitrator as 
it is not a communication in clear and unequivocal 
terms. M^here arbitrators who are willing to 
act are nominated any subsequent nomination of a new 
arbitrator is A nullity and does not affect the compe¬ 
tency of the arbitrators who are previously appointed. 
Nomination or appointment of an arbitrator Is com- 
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plete when a party has communicated it in clear and 
unequivocal language in writing to the other party or 
when it is communicated to both the parties by a third 
person as intended by the parties themselves and by 
such communication authority to arbitrate is conferred 
ipso facto on the arbitrators. But if a valid nomina¬ 
tion has been made and the arbitrator has refused to 
act the right of the party of a third person is exhaust¬ 
ed and S. 8 comes into play. When the parties intend 
the word ‘appoint* to mean ‘appointment’ of a willing 
arbitrator or when the parties make an appointment 
subject to acceptance, the party has the right to ap¬ 
point another arbitrator if the arbitrator previously 
appointed refuses to act. In no other case can such 
a new arbitrator be appointed. (^Aston, A.P.C.y 

Messrs a. KamJibhai v. Messrs. Yusifali 
Mahomedalli .antria and Bros. 76 I. c, 26i: 

A I. R. 1925 Sind 512. 
_S. 8 —Lloes not apply to independent appoint¬ 
ment of second arbitrator. 

Where the proposal to refer disputes to arbitration 
and the nomination of first arbitrator were abandoned 
owing to the assurance of one party to come to an 
amicable settlement and as the latter proved futile, 
there was fresh nomination of an arbitrator. 

I/cld, that the nomination was not in the place of 
first arbitrator but an independent one and S, 8 did 
not apply. {^Kennedy, J. C. and Raymond^ A. J. C.') 

Firm of Khalsa Bros. v. Hariram Sriram & Co. 

17 S. L. R. 164 : A. I. B. 1924 S=nd. 29. 

-Ss. 8 (2) and 4— Compromise—Reference to 

arbitration—Order under S. i ( 2 ) of the Act Appeal* 

The definition of submission in S. 4 of the Arbitra¬ 
tion Act covers a contract to refer as well as the refer¬ 
ence, the reference amounting to delegation of autho¬ 
rity to the arbitrator. 35 I C. 536 Ref. Held., on the 
facts of the case that the petition of compromise in a 
suit for accounts amounted to a submission to arbitra¬ 
tion within the meaning of S .4 of the Arlntration .Act. 
{Broadway and Abdul Quadir, J J.') HaJI BaKSH 

ilahi Z-. Haji Abdul Rahman. 

71 I. C. 817 (L) : A. I. R- 1924 Lah. 405. 

-S. 9_ Provision in a contract to appoint — 

A rbitrat ors — Af iscondnet. 

S. 9 does not apply where the parties by their con¬ 
tract provide that a d fferent course should be adopted 
if one of the parties fails to nominate an arbitrator 
as provided in the contract, and if in such a case the 
arbitrators appointed by one party refuse to give 
adjournment to move the High Court to have their 
appointment set aside their refusal does not amount 
to misconduct. {Wallis* C. J and Ratnesam* Jfy 

Shaw Wallace and Co., v. K. M. Subbier and 
Sons. 40 M. L. J. 166 : (1921) M. W. N. 148 : 

29 M. 1. T. 245 : 62 I. C. 206 (2) ; 14 I. W. 42 : 

44 Had. 406. 

-S, 9 (a) and (b)— Reference to two arbitrators 

one by each party—Arbitrators refusing to act* each 
party has right to appoint another in place of its retir¬ 
ing arbitrator—On refusal by one Party other party 
can appoint sole arbitrator- 

S. 9 provides for supplying vacancy in case where 
the submission provides that reference simll be to two 
arbitrators, one to be appointed by each party. Under 
S. 9 (a), where both arbiti-ators refuse to act, each 
party has a right to appoint an arbitrator in the place 
of the arbitrator appointed by that party, and if one 
party so appoints and the other party refuses to a^ 
point an arbitrator in place of his arbitrator, the provi¬ 
sions of sub-section (5) would come into force and the 
party so appointing would be entitled, after giving 
notice to the other party, to appoint his own arWtrator 
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as sole arbitrator {Taraporewala, J.') VaLLABHDAS 
MeGHJI z’. COWaSJI & Co. 27 Bom. L. K. 668 : 

88 I C. 90 : A. I. R. 1925 Bom. 469. 

-S. 9 (b) —Otte Party not appointing arbitrator 

—Decision by the other arbitrator atone is illegal. 

Where the agreement between the parties contained 
a term that on the default of either party to appoint 
an arbitrator in time, the chairman of the Trade Asso¬ 
ciation was to appoint one on behalf of the defaulter, 
held that S. 9 {b) would not apply and an award made 
by one arbitrator alone, who was appointed by one of 
the parties, was without jurisdiction. {Viscount Cave.) 

Sassoon and Co. v. Ramdutt Ramkissen Das. 

44 M. I. J. 758 : 49 I. A. 366 : 70 I. C. 777 : 
18 L.W. 637 : uO C. 1 : 32 M.L.T. 19 : 37 C. L. J. 336 : 

27 C. W. N. 660 : (1923) M. W. N. 372 ; 

A. I. R. 1922 P. C. 374 (P. C.). 
-S. 9 (b)— Private arbitratio7i—Bengal Cham¬ 
ber of Commerce—Authority to arbitrate. 

Plaintiffs were sellers and defendants were buyers of 
white Java sugar. The contract contained an arbitra¬ 
tion clause which provided for arbitration under the 
rules of the Bengal Chamber of Commerce or at the 
option of the sellers, by tw'o European sugar importers. 
The sellers exercised their option but did not Appoint 
the arbitrators or take any further steps. The defend¬ 
ants submitted to the arbitration of the Bengal Cham¬ 
ber of Commerce and there was an ex parte award. 
In a suit by plaintiffs to set aside the award, held, 
tnat the election having been made and there being a 
procedure laid down by the Arbitration Act, which 
could and should have been followed in the 
absence of a different intention expressed in the 
submission, it was not open to the defendants to revert 
to arbitration by the Tribunal of Arbitration of the 
Bengal Chamber of Commerce. The Bengal Chamber 
of Commerce had no authority to arbitrate and the 
award must be set aside. {Buckland, J.) SUNDER- 
MULL PORESHRAM v. TrIBHUBAN HIRA CHAND & 
Co. 61 Cal. 657 : 62 I. C. 769: 

A. I. R. 1924 Cal, 828. 

Ss. 10 and 12 —Private reference — Commis¬ 
sion—^Power of Court to issue Commission for the exa¬ 
mination of witnesses. 

Civil Courts have no power to issue a summons or 
commission to a witness to give evidence in a private 
arbitration. Consent of parties cannot confer this 
power. {Martin, /.) Pe. S S. MARITIME, JAMES 

Mackintosh and Co. v. the Scindia Steam 
Navigation Co., Ltd. 47 B. 250 : 76 i. c. 221: 

24 Bom. L. B. 863: A. I. B. 1922 Bom. 444. 

“S. 10— Umpire — Statemetit of case to the 
Pftgh Court—Pfot obligatory—Interest after date of 
award. 

It is in the discretion of an umpire to state a special 
case for the opinion of the Court and if he refuses to 
do so and decides the point of law himself, his refusal 
does not amount to misconduct. An umpire is not en¬ 
titled to award interest on the damages aw’arded by 
him and, if he does so, the award should be returned to 

him for re-consideration. /.) Sewdutrai 

Narsaria V. Tata Sons, Ltd. 

27 C. W. N. 494 : 77 I. C. 769. 

—■;-S. 10 — Disagreement between arbitrators — 

Umpire, duties of. 

Where an umpire is appointed owing to disagree- 
ineDt between arbitrators, he ’ must re-hear the evi¬ 
dence if he is applied to, to that effect and, if he fails 
to do so, he would be guilty of misconduct, but if no 
application isThade to that effect, he can proceed with 
the case^and decide it on the evidence already produc- 
ed. {Raymond, A. J. C.). MILLER v. Firm OF 
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Dhana Singh Raajlal. 63 I.C. 141 : 15 S.L.R. 68 , 
— ■ S. 10 (b)— Opinion of Court is not bifiding on 

the arbitrators nor can it operate as res judicata. 

In India arbitrators have the discretion to state a 
special case for the opinion of the Court, and Courts 
cannot compel them to do so. But if an opinion is 
sought by the arbitrators, that opinion of the Court 
does not in any case under all circumstances bind 
them. They still remain final judges of law and facts 
and they are not legally bound to follow it. However, 
they may not lightly flout the opinion so obtained be¬ 
cause they would in that case run the risk of having 
their award set aside on the ground of dishonesty or 
immorality but there may exist special circumstance 
which may not make their conduct dishonest or im¬ 
moral even if they do not act upon it. The order of the 
Court on application under S. 10 (/5)is an opinion given 
by the Court in what is merely the consultative juris¬ 
diction of the Court and it is not a judgment and can¬ 
not operate as res judicata. Further, one of the arbit¬ 
rators who had not joined in seeking the opinion of 
the Court is certainly not bound by it. (lobo, A. J. C.) 

AdamJi Lukmanji and Louis Dreyfus and Co., 
/« rr. 79 I. C. 986 ; A. I. R. 1925 Sind 83. 

-—-Ss. 11 and 16— Pnforceability of award — 

Notice of filitig is >ioi necessary —Ex parte Procedure 
without notice is bad. 

An award becomes enforceable as soon as it is filed 
in Court and it is not necessary before it is enforced to 
show that notice of filing was given to the parties by 
the arbitrator. Where an arbitrator proceeds ex parte, 
he should give notice to the parties before he so pro¬ 
ceeds; otherwise his award is liable to be set aside. 
{Mookeriee and Fletcher, JJ.) UDAICHAND PaNNA 

Lal V. devibux Jewanram. 

47 Cal. 951 : 60 I.C. 987. 

-— -^S. 11— Aboard 7iot signed by one arbitrator. 

Where a third arbitrator resigned because there was 
a majority against his view’ and did not sign the award, 
held, that it did not affect the validity of the award. 
{Broadway, J.) M/NNSA RaM v. KaRTA RaM. 

76 X. C. 1007 : A. I. R. 1923 Lah. 411. 

-S. 11— Pees of arbitrators—Taking fees before 

e7iteri7tg 7tp07i their duties — Effect of. 

Where the arbitrators take a reasonable fee for 
their services before entering upon their duties with a 
view to avoid the necessity of suing the parties in 
Court, their conduct in so doing, does not amount to 
misconduct and does vitiate the award. There is no¬ 
thing in S. 11 of the Arbitration Act which precludes 
the arbitrators from either fixing the fee or receiving the 
fee beforehand. All that the section requires is that in 
case the award is given the arbitrators shall state in 
the award what amount is payable to them for their 
fee. {Ku7naraswami Sastri, J.) Dt the matter of 

THE Arbitration Act. 17 L. W. 648 : 

75 I. C. 850 : A. I. R. 1924 Mad. 274. 

-S. 11 — Award — Writrng a7td signature of 

arbitrators — Essential. 

An award under S. ii must be in writing and sign¬ 
ed. Before reducing their award to writing the arbitra¬ 
tors must no doubt arrive at their decision; but, hav¬ 
ing done so, they are bound to make an award in writ¬ 
ing and signing of the award is not a mere formality. 
{Rohhison, C. J. a7td May Oung, J.) LaLJEE JaISING 
V. S. P. TaWaRI. 3 Bur. L. J. 102: 82 I. C. 802 : 

A. I. R. 1924 Rang. 319. 

.. S. 11— Jurisdiction — Award — Applicati&n to 

ftle—~Sale of goods. 

Where a Cawnpore firm sold to a Karachi firm some 
bags bf linseed on “ Karachi Pass Terms under 
which the goods were to be delivered at Cawnpore Ry 
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Station and a receipt obtained in the name of the buy¬ 
ers and the goods were subject to inspection at Karachi 
and to rejection on certain terms, if not according to 
the contract. The sellers having failed to make any 
deliverv, the buyers sought an arbitration and applied 
to file the award in the Karachi Court. Ilildx that 
the Karachi Court had jurisdiction to entertain the 
application. 5 S. L. R. 97 doubted. (A emp, 1 

C. H. PeNNV AtraUSS & Co. 15 S. L. E- 74 : 

64 I. C. 674 : A. I. R. 1922 S nd 32 

-Ss. 11 and \b—Award -Suit perniing in 

Court—Pyiiiiti rc'fcronrt'—Validity of aivard. 

Per Kciinedy, J. C. and A/adgai'har, A- J. C 
While a suit is pending disposal the parties are com¬ 
petent to refer the matter without leave of Court to 
arbitration. Put the Court cannot file the award as 
an award or pass a decree thereon under the C. P. 
Code or .Arbitration Act, but can only treat it as an 
adjustment under O. 23 . R. 3 , In such a case the 
Arbitration .Act does not apply and the reference is not 
illegal or invalid. 

Per Aston, A. J. C .—The Court has power to file 
the award and pass a decree under para. 21 , Schedule 
II, C. P. Code, or file it under Ss. ii and 15 , Arbitra¬ 
tion Act, as a decree of Court or record it as an adjust¬ 
ment under O. 23 , R. 3 and pass a decree in accordance 
therewith if the award recorded is an adjustment in 
the strict sense. {A'eniudy, J. C., Madgavkar and 
Aston, A. /. Cs.) HaJI UmAR v. SHIVALDAS. 

81 I. C. 653 : 16 S. L. E. 174 (F.B.). 

-S. 12 —Time for filing award cannot be ex¬ 
tended by arbitrators themselves. 

An award is bad if arbitrators extend, having no 
power to do so, the time for passing of the award, 
when once the time for the award has expired, be¬ 
cause under S. 12 of the Arbitration Act, the Court 
alone has got the power for extending the time even 
though the award has been completed. {,Schwahe, C.J• 
and IVallace, J.) LOUIS DREYFUS CO. v. RaJA- 
GOPAL AIYAR. 16 L. W. 657 : 70 I. C. 353 : 

A. I. E. 1923 Mad. 222. 

- ■ - S. 12 —Court must consider all circumstances 

of the case. 

All the circumstances of the case must be taken into 
consideration by the Court when deciding under S. 12 
of the Arbitration Act if the arbitrator should be grant¬ 
ed the indulgence of having the time extended for 
making an award. {^Rupchand Bilarom, A. J. C.) 

Firm Motharam Dowlatram v. Firm MayadaS 
DowlaTRAM. 78 I. C. 621: A. I. E. 1925 S:nd 150. 

' —S. 13 —Remission of award—Error of law is 

no ground for. 

It is necessary that Courts should be very cautious 
in interfering with awards and the grounds on which 
the Court will remit the matter for reconsidera¬ 
tion are :—(i) that the award is bad on the face of 
it^ ( 2 ) that there has been mi.sconduct on the part of 
the arbitrator, ( 3 ) that there has been an admitted 
mistake and the arbitrator asks that the matter may 
be remitted to him, ( 4 ) where additional evidence has 
been discovered after the making of the award. Mere 
errors in law’ unless distinctly appearing on the face of 
the award or from any document accompanying or 
forming part of the award are not sufficient ground for 
remitting an award. ( 1893 ) i Q.B. 405 : ( 1898 ) 78 L. 
T 4 , 4 o 6 ; ( 1905 ) 2 K. B. 184 ; ( 1912 ) A. C. 673 Rel. 
(^Sanderson^ C.-J, and Richardson^ J.') U. M. ChoW- 

dhury & Co. V. jiBAN Krishna Ghose. 

49 Cal. 646 : 69 I. C. 995 : A. I, K. 1922 Cal. 447. 

- ■ S. 13 —Remitting an award of grounds4 

Ordinarily an appellate Court will not interfere with 

the discretion of the first Court in declining to remit 
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an award, but the discretion being a judicial one, the 
appellate Court will interfere where no grounds have 
been shown why the award should not be remitted 
to the arbitrators. In the absence of anything to show 
that the umpire was either prejudiced or was other¬ 
wise unfitted to hear and determine the case, the Court 
ought to remit the award to the arbitrators. (^Schwabe, 

C. J. and IVallace, /.) MESSRS. LOUIS DREYFUS 
AND Co. V. K. K. RaJAGOPALA AIYAR AND BROS. 

16 L. W. 637 : 70 I. C. 353 : A. I. E. 1923 Mad. 222. 

■ —S. 13— Power is confined to grounds in S. 14 . 

A Court’s power of remitting an award under S. 13 
of the Arbitration Act is limited to the grounds speci¬ 
fied in S. 14 of the Act. Where the Court laid down 
the law in remitting an award though no case was stated 
for its opinion and had given a decision on the point 
which w’as within the competence of the arbitrators : 

Held, such an order was revisable under S, 115 , 
C.P. Code. {^Raymond and Rupchand Bilaram, A.C, 

js.) DUTTON Massey and Co. v. Jamnadas 
HarpraSAD. 76 I, C. 84 : A.I.E. 1924 Sind 51. 

- S3. 13 (1) and 14— Award, when remitted 

and when set aside—Misconduct • 

Irregularities in procedure w’hich amount to no pro¬ 
per hearing of the matters in dispute, may amount to 
misconduct enough to vitiate the award. The Court 
may remit an award when the arbitrator has been 
guilty of misconduct in a technical sense, of such a 
nature as does not disqualify him from acting or render 
it impossible for the Court to trust him. When the 
misconduct is one justifying the removal of the arbitra¬ 
tor, the Court will not remit the award but will set it 
aside. {Mooker/ee and Fletcher, //.) HaRI SinGH v, 
KaNKINARAH Co., Ltd. 66 I.C. 389 : 34 C.L.J. 39. 

-S, il)—Remaful order for making fresh 

award not aPpealablC. \ 

Order by a Court to arbitrators to make an award 
anew is equal to refusal to file an award and is not 
appealable either under the C. P. Code or the Arbitra.- 
tion Act. y/)uckworth and Ho Han, JJ.) SaYA 
PYE V. U KUNDINNYA. 2 Bur. L. J, 193 : 

76 I. C. 525 (2) : 1 E. 661 : A I. R 1924 Bang. 47. 

-S. 14— Suit to set aside award when lies. 

Any objection to an award on the ground of miscon¬ 
duct or irregularity on the part of the arbitrator ought 
no doubt to he taken by motion to set aside the award; 
but where it is alleged that an arbitrator has acted 
wholly without jurisdiction, his award can be ques¬ 
tioned in a suit brought for that purpose. {Viscount 

Cave.). Sassoon and Co. v. Ramdutt Ramkissen 
Das. 44 M. L. j. 758 ; 49 I. A. 366 : 

18 L. W. 537 : 60 C. 1 : 32 M. L..X. 19 : 

37 C. L. J. 336 : (1923) M. W. N. 372 : 

27 C. W. N. 660 : 70 I. C. 777 ; 
A. I. B. 1922 P. C. 374 (P. C ) 

' i 'S. 14— Suit to set aside award. 

Where an award is challenged on the ground that 
there was no submission to arbitration by the parties, 
the remedy lies in a regular suit and not in an applica¬ 
tion under S. 14 of the Arbitration Act. {Mookeriee 
and Fletcher, //.) MATULaL DaLMIA v. RaM 
KissendaS, 69 I. C. 568 : 47 Gal. 8p3i 

—-S, 14-^.S'/^V tp}set qside award does not lie. 

A suit in Civil Court for declaration that the award 
is not binding on one of the parties, is not maintain¬ 
able under S. 14 of the Arbitration Act {Lt Rossignol 
and Czmpbell, //.) HiRANAND MURLIDHAR 
FLEMING Shaw and Co. 4 Lah. Ii. J. 12 : 

68 I. C. 187 : A. I. E. 1922 Lah. 26 (1). 

■ -S. 14— Award given during thf pendency of 
suit—Ho application for stay of suit-^Jurisdiction of 
Court, 
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An award made after the commencement of an 
action in Court can be held invalid only if the action 
embraces the dispute decided by the arbitrator. But if 
the award deals with a question which is not a matter 
in controversy in the action, the award is well and 
good. Doleman and Sons t'. Ossett Corporation ( 1912 ) 
3 K. B. 257 lays down that an arbitrator has no autho¬ 
rity to adjudicate upon a matter which has already 
been made the subject of an action unless the person 
bringing the action consents to the jurisdiction of the 
arbitrators. It is only when the dispute before the 
two tribunals is identical that a decision given by the 
arbitrators must be treated as u/ira vires. A Court of 
law and the arbitrators can go on simultaneously if 
the disputes before them, though relating to the same 
contract, are entirely distinct. Doleman’s case and the 
following cases. 47 Cal. 752 , 47 Cal. 849 , 41 Mad. 

ii3« 56 1 * * 5 *^ ^re distinguishable on the ground 

that the action in each case embraced all 

the disputes between the parties and the award 
also dealt with the same matter. The mere fact 
that a suit has been brought in respect of a con¬ 
tract containing a clause for reference to 

arbitration does not necessarily invalidate the award 
made in pursuance of that clause after the institution 
of the suit. There can be no ouster of jurisdiction 
if the dispute before the arbitrator is different from 
that before the Court. Where the award deals with 
matters which are not the subject-matter of the 
action, it cannot be said that the arbitrators in taking 
cognizance of those disputes encroached upon the 
jurisdiction of Court. An award cannot be held to be 
bad merely because it was ipade after the commence¬ 
ment of the action challenging the factum and the 
validity of the contract. The dictum of Moulton, L. J. 
in Doleman’s case that if the Court has passed no 
order staying the action, the Court has seisin of the 
dispute and the private tribunal, if it has ever come 
into existence, is fundus officio has applicability only 
in cases like that in whicii the entire disputes between 
the parties were brought before the Court and con¬ 
sequently the award could in no case come into ope¬ 
ration. {^Shadi Lai-, €./• and Ca^mpbelly Jf) FIRM 

jAi Narain V. Firm Narayan Das. 3 Lab. 296 : 

A. I. K. 1922 Lah 369. 
“ ' -S. 14— Acts of arbitrators in the absence of 

parties .are valid if not judicial. 

Where the act done by arbitrators is not of a 
judicial nature but merely ministerial in its character, 
it is competent to ope of the arbitrators or all the 
arbitrators to have those acts perfprmed in the 
absence of one or more of the parties. (3 tl. and F, 
26 , Ref.) Receiving statements, and documents before 
the enquiry commences are acts purely ministerial in 
their character, umaraswami Sastri, y.) In the 
Maifer of THE ARBITRATION ACT. 

17 i. w. 648 : 75 I. C. 850 : A.I.E, 1924 Mad. 274: 

r —S, 14— Misconduct—Acting without notice to 

par ties is. 

A^ard is vitiated by the legal misconduct of the 
umpire, if he ^ p^-oceeds with the reference ,withouf 
ginihg any notion to t^e parties of the enquiry by him. 
^chwabeyC. /. and fVallace, MESSRS. LOUIS 

Dreyfus & Co. v R.K. RaJagopala a'i^tar* Bros. 

16 L. W. ,667 : 70 I. C. 353 : A. I. E. 1923 Mad. 222. 

---—S. 14— Scoped , 

Objections to the award within S. 14 raised and 
msajlowed bar a suit on the very same ground. Matters 
fallipg within S, 1^4 a^e exclusively within the jurisdic- 
tion.of the -arbitration Court, iRupcjiand Silaram. 

’ net. t. 954: 

A. 1 . E., :(92§ Sind 42. 
Q. D- —VoL. I—12 
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^ to set 

aside award regarding the coittihe't. 

A person dissatisfied with an award, made with¬ 
out the intervention of a Court of justice, is entitled 
to bring an action to set it aside on the ground that no 
contract providing for a reference to arbitration was 
made on that thecontract if made was cancelled before 
the reference in favour of the arbitrator had been 
executed. 3 Lah. 296 ; 50 Cal. i (P C.) Kef. and Foil. 
{^Raymond and Aston, A. J. Cj.) DewaNCHAND v. 
Mohansha. 81 I. C. 782 ; A. I. R. 1924 Sind 25. 

— —S. 14— Misconduct—What is—Failure to give 

reasonable notice to Party—Duty of Court, 

The failure on part of an arbitrator to give a 
reasonable opportunity to one of the parties to appear 
before him amounts to misconduct. But whether on 
account of this, the Court should set aside the award 
or remit it to the arbitrator, is a matter entirely in the 
discretion of the Court. Misconduct does not neces¬ 
sarily involve any moral turpitude, dishonesty, partial¬ 
ity or bias on the part of the arbitrator. {Raymond, 
A. J. C.) Firm of Jaggi & Co. v. Firm of Ganga 
Ram ViSHENDaS. 76 I.C. 275 : A.I.E. 1924 Sind 132. 

-S. 14— Arbitration — Contract for reference — 

Stay of suit — Discretion. 

In case of an agreement to allow the disputes to be 
tried by another tribunal, the Court will take into con¬ 
sideration all those grounds as in a case of submission 
to arbitration. A clause in a bill of lading that all 
disputes shall be settled by the British Consul at the 
port of destination is similar to a submission to arbitra¬ 
tion, Where the plff.’s residence, place of contract, 
and inspection of the ship all these happen to be in 
one place, there are no grounds for staying the suit or 
refusing to entertain it at that place. {Couch, A. /. 

e.) Kureshi and Sons v. Soomar HaJi. 

16 S. L. E. 88 . 

-S. 16— Scope of — Execution of award — If 

bars suit. 

The fact that an award has been enforced by exe¬ 
cution under S. 15 is not a bar to a suit to have it 
declared void and for consequential relief. S. 15 does 
not enact that award, when filed is to be deemed a 
decree of Court, but only that it is to be enforceable 
as if it were a decree. {Viscount Cave.) SaSSOON 
AND Co. V. RaMDUTT RaMKISSEN DaS. 

44 M.I.J. 758 : 18 L. W. 537 : 49 I. A 366 : 60 C. 1 
32 M, L. T. 19 : 37 C. L. J. 336 : 27 C. W. N. 660 

70 I. C. 777 : (1923) M. W. N. 372 
A. I. E. 1922 P. C. 374 (P. C.). 

--S. 15 —Provisions of C. P. Code, if apply. 

■y^hen the legislature provided under S. 15 of the 

t an award, on being filed was 
enforceable as if it were a decree of Court, its intention 
was that all the provisions of the C. P. Code appli¬ 
cable to the execution of decrees should apply to an 
award so filed. {Greaves, /.) GLADSTONE WYLLIE 

& Co. V. JoosuB Peer Mahomed & Co. 

27 C.W.N. 666 : 77 I. C. 868 : A. I. E. 1924 Cal. 117. 

- , -S,. 1,5— C.P.Code, 0.21, R. so, applies to 

awards — -C. P,,,Code, O. 2 i> R. 50 
-The fact that an award .is enforceable as a decree 
would attwet to itself the . applicability of the pro¬ 
visions regarding the execution of decrees. Where 
the award has beei^ made against two, firms the ques¬ 
tion as fp partners constituting the firms would very 
righffy fall withip tjie province , of, the executing 
Court. i 924 'Cal. ii 7 ; ^S.X. R 127 ; 47 Cal. 29 ; 43 
All. 394 Foil: (Raymond^ A./.C.) ADamJi JaFFERJI 

and Co. Si^MSUpiN. Im.^DIN. , 

.1 .1 A C'l . k;8 .O I 
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- 8 . 15 A-varii—Filing of—Effect of. . 

'I'hough the filing of an award is the act of the | 
arbitrators, the award does not become enforceable 
as if it were a decree of the t nurt immediately on 
presentation to the Court. I'he Court allows an oppor¬ 
tunity to the parties adversely affected by it to move 
to have it set aside or remitted to the arbitrators, and 
if, within the period allowed,no application is made to 
the Court for either of these purposes, the award is 
enforceable as if it were a decree of the Court. The 
objections to an award cannot be dissociated from the 
petition to file the award. {^Rityniottd, A. C.) 

/n iJic MiUtcr of Firm OF jAi Narain Ra’ u Lac. 

16 S.L.R. 79 : 66 I.C.796 : %I. R. 1922 Sind 6 . 

■ ' S. 15 —Execution of award is not cxccntiim 

of order under Dei'. Affri. Relief Act., S- 22. 

S, 15 makes an award directly enforceable as a 
decree of Court, and therefore an application to 
execute the award is not an application in execution 
of an order within S. 22 of the Dek. Agri. Relief Act. 
{Fmocett. J, C. and Kennedy, A.J.C ') UDH.AV DaS 
V. Ukamai. FaTamal. 60 I. C. 942 : 14 S. L. E. 217. 

— -S. 15 (1)—“ Enforceable as if it were a 

decree ” do not mean that an award filed in Court is 
still not equal to decree. 

The words “enforceable as if it were a decree" in 
S. 15 (i) do not exclude the right of decree-holder to 
make an application in execution periodically until 
12 years have elapsed. The fact that the aw’ard is 
enforceable as a decree of ('ourt makes all the 
actions of the successful party in enforcing his rights 
under the award amenable to the provisions of the 
C. P. Code, and the Limitation Act which governs the 
execution of decrees, {,/farrison, J.) POKHAR DaS 

V. Kapha Kishen. 6 Lah. 1. J. 864 : 75 I. C 927 : 

A. I. E. 1924 Lah. 544» 

-S. 19— Agreement to refer to arbitration — 

Omission to plead in baV of trial—^Effect of . 

Where a defendant does not plead at the early sta¬ 
ges of a trial a .subsisting agreement to refer to arbit¬ 
ration but submits to the jurisdiction of the Court and 
allows the trial to proceed, he cannot afterwards raise 
the plea. KEiggott nnd Walshy JJ-^ KHARIDAR 
KaPARaCO. V. KUKMANANP KaMDEO. 

20 A. L. J. 978 : L. E. 4 A. 22 • 
71 I. C. 144 : A. I. E- 1923 All. 139. 
-——S. 19— H'aivcr. 

Institution of suit after reference to arbitration by 
one of the parties and omission on the part of the 
other to apply for stay of suit amounts to waiver of 
right to arbitration. (,Piggo/t and IValsA^ JJ-') 
Chunni Lal Pasli Mal V. Firm Phoolchand 
FatehCHAND. 44 A. 292 : L. E. 3 A. 96 : 

20 A. L. J. 128 : 65 I. C. 795 : A.I.E. 1922 All. 48. 

— -S. 19 —Order staying suit is a final one. 

An order staying a suit is a permanent one unless 
otherwise provided in the order itself and an order 
staying suit where the subject-matter was referred to 
arbitration and a decree was passed in terms of the 
award, is sufficient to finally dispose of the suit. 
{Piggott and Walsh, //.) StraUSS & CO., LTD. v. 
RaGUBAR DaVAL. 43 A. 279 : 19 A. L. J. 19 : 

69 i.C. 784 ; 2 Xf. F. 1. E. (A.) 387. 
-S. 19— 'Court' meaning of — Finality of order, 

‘ Court* in S. 19 of the Act is the one in which the 
proceedings or other attempts to bring a suit, are in 
fact, instituted Where the parties to a suit, refer their 
disputes to arbitration, the Court, has under S. 19 , 
power to stay the suit absolutely and such stay is final 
and sufficient to dispose of the suit. (JJValsh and 
Ryves, //.) SiTA RAM v. SUSHILCHANDRa. 

43 AIL 663 : 63 I. C. 813 : 19 A. I. J, 495. 
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-S. 19 —Marine Insurance Policy. 

A policy of marine insurance provided “ all disputes- 
must be referred to in England for settlement and no* 
legal proceedings shall be taken to enforce any claim 
except in England where the under-writers are alone 
domiciled and carry on business." 

Held, that the clause amounted to a submission to 
arbitration. {Afacleod, C. J. and Shah, J.') HaJIi 

Abdulla v. George Reginald Stamp. 

26 Bom. L. E. 224 : 80 I. C. 623 : 

A. I. E. 1924 Bom. 381. 

-S. 19—“ Slep in the proceedings ” meaning of 

— Defendant not served and not having entered 
appearance, applying for copy of plaint and for leave 
to enter appearance—Acts were held not to be step in 
proceedings. " 

The plaintiff and the defendant were parties to an 
agreement to refer to arbitration the matter in dispute 
in the suit instituted by the plaintiff in spite of the 
agreement. The defendant not having been served, 
did not originally enter an appearance as directed in the- 
summons, and the suit was placed in the undefended 
list. Then the defendant’s attorney wrote to the plain¬ 
tiff’s attorney : “ An order has this day been made- 

directing our client to make an application for leave 
to enter an appearance herein. We shall be obliged 
if you will send us a copy of the plaint and the affi¬ 
davit of service at once on the usual terms " Then 
the defendant applied for leave to enter appearance. 

Held, that as regards the defendant’s having appli¬ 
ed fora copy of the plaint, a step in the proceedings 
meant something in the nature of an application to 
the Court, and not mere talk-between solicitors or the 
solicitors* clerks nor the writing of letters, but the 
taking of some step such as taking out a summons or 
something of that kind which was in the technical 
sense a step in the proceedings. Moreover to apply 
for a copy of the plaint was merely to seek informa¬ 
tion in order that the defendant might ascertain the 
nature of the plaintiff’s claim. In so doing the defen¬ 
dant did not and was not to be deemed to Indicate 
acquiescence in the course adopted by the plaintiff for 
the purpose of settling the dispute which had arisen* 
As regards the defendant having applied to enter an 
appearance, any act in the nature of an application to 
the Court which indicated that a party was 
willing that the suit should proceed, would be 
a step in the proceedings within S. 19 ,of the 
Indian Arbitration Act. The intention of the party 
was to be gathered from the nature of the 
application which was made, and if having regard to 
the form of application, the Court was of opinion that 
a step had been taken it would so hold notwithstand¬ 
ing that the party might in truth and in fact have no 
such intention, or that the application, was coupled 
with a protest that the party desired that tlye niatters 
in dispute should be referred to arbitration. Applying 
this test the defendant’s application for leave to enter 
an appearance was not a step in proceedings within 
S. 19 of the Arbitration Act. {Page, /.) BHOWA* 
nidas Ramgobind V, Pannachand LUCKMIPAT. 

62 Cal. 463 : A. I. B. 1926 Cal. 801*- 

-—S. 19—’* Taking a step in proceedings "—Oral 

application for time. 

An oral application for time to file a written stat^ 
ment by defendant’s counsel in answer to a Court’s- 
question is taking a step in the proceedings within the 
meaning of. S. 19 * {Sanderson, C. J,and PUhardsoMy 

/.) The Karnani Industrial Bank, Ltd. v, 
Satya NiranJaN Shaw. 28 C. W. N. 771 i 

, ‘ ‘ 81 I* C. 846 : A. I. E. 1924 Cal. 789. 

' ■ • ' ^ il.* 19 — Stay of suit pending arbitration-^ 
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Discretion of Cotirt—Charges of fraud. 

Under S. 19 the Court has a discretion in the matter 
of staying actions pending an arbitration, which the 
Court is bound to exercise judicially and in accordance 
with certain well-settled rules. The prima facie lean¬ 
ing of the Court is to stay the action and leave the 
plaintiff to the tribunal to which he has agreed but 
the Court may, in its discretion, after considering all 
the circumstances of the case, refuse a stay on the 
ground that the matters in dispute between the parties 
involve the investigation of grave charges of fraud and 
may hold that in such circumstances arbitration is not 
the most suitable method of determining the questions 
raised between the parties. Where on the affidavits a 
prima facie case of fraud is made out, the action will 
be allowed to proceed, although it is the party alleg¬ 
ing fraud that desires a public inquiry. (^Ghose, /.) 

Maharajah Sir Manindra Chandra Nandy v. 
H, V. Low & Co., Ltd. 39 c. L, J. 604 : 

A. I. R. 1924 Cal. 796. 

-S. 19— Reference — Smt—Stay of suit-, luhen 

to be granted—Burden of proof. 

A contract to refer a dispute to arbitration is no bar 
to a suit in respect of the dispute ; but the opponent 
may apply to the Court to stay the suit in the exercise 
of its discretion so as to leave the plaintiff no other 
remedy than to proceed to arbitration and the burden 
of showing that sufficient reason exists why the matter 
should not be referred to arbitration is upon the person 
opposing the application. {Mookerjee and Fletcher., 
y/O JOHIRAMKAYA Z'. GHANESHAMDAS. 

^ 47 CaL 849 : 61 I. C. 380 : 25 C. W. N. 62. 

-S. Id^Stay of proceedings — Discretion — 

Appeal, 

It is largely in the discretion of the Court, to make 
an order staying proceedings in a matter and when the 
discretion has been exercised, the Appellate Court will 
interfere only when a strong case is made out. Before 
an order staying proceedings can be made, it must be 
proved that there is a valid submission, that there is 
no sufficient reason why the matter should not be re¬ 
ferred according to the submission and that the appli¬ 
cant was and is ready to all things necessary, to the 
proper conduct of the arbitration. {^Mookerjee asid 
Fletcher, /J.) KEDARNATH BaBULAL v. SUMPAT- 
RAM DoOGUR. 60 I. C. 951 : 47 Cal. 1020. 

" ' ' S. 19 —Stay of suit. 

A stay of suit can be made under S. I'q of the .Act 
only if the suit was instituted in respect of a matter 
agreed to be referred. (^Mookerjee, C. /. and Fletcher. 

/.) Jnanendra Krishna 7A Sinclair Murray 

& Co. 66 I. C. 741 : 34 C. I. J. 173. 

S. 19 —Contract for sale of goods—Short deli- 
— Award—ubseguent suit — Bar. 

Where there is an arbitration clause in a contract 
for the sale of goods providing that any claim or dis¬ 
pute of any sort whatever in connection therewith 
must be I’eferred to arbitration the clause applies to a 
case of short delivery of goods as much as to a case of 
non-delivery. {Seott-Smith and Fords, JJ.) Firm 
op GhamandiLal V. Firm of ChiranJi Lal. 

4 ]Cf&h. 168 : 6 Lah. I. J. 146: 

78 I. C. 459 ; A. I. R. 1923 lah. 453. 
” —S. 19 —Stay pending arbitration-^Omission to 

object to lotig threatened litigation is no ground for re¬ 
fusing stay. .' 

Where legal proceedings were for a Iphg time threa¬ 
tened against a person in respect of a contract which 
provided for all settlement of disputes by arbitration, 
and when instituted that person applied for a stay of 

suit pending arbitration, he can clhim it as a matter 

of right. His failure to object to' the litigation is ' no 
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ground for refusing sta}’. {Schwabe, C. J. and Krish- 
nan,/.) ANGLO PERSIAN OIL CO. r. PaNCHAPA- 
KESA Iyer. 45 M. L. J. 653 ; 18 L. W. 752 : 

33 M. L. T. 103 (H. C ) : (1923) M. W. N. 772 : 

47 Mad. 164 : A. I. R. 1924 Mad. 336. 

-S. 19— Snit filed l}€fore arbitratio/i bega7i — 

Award come to during stdi—Stay of suit not obtaifted 
—Award is tiot invalid bnt remains S7ispc7jded stilt 
stay applieatioTi is disposed of. 

Where before the arbitration proceedings had be¬ 
gun, a suit had been filed in respect of the same 
matter and the award was come to during the penden¬ 
cy of the suit before any stay order was obtained. 
Held, that the mere fact of the suit being filed does 
not invalidate the arbitration proceedings, and it is 
for the Court to decide whether it should try the suit 
or not If, however, an order under S. 19 of the Act 
to stay the suit is refused or if the party applying 
under that Act has by pleading in the suit waived his 
right of going into arbitration, the arbitration proceed¬ 
ings are invalidated and the Court alone is seized of 
the dispute. Therefore until the Court has made up 
its mind under S. 19 , the arbitrators are not f7t7/eti 
officio. But until that application is disposed of by 
Court staying the proceedings, the award could not be 
filed. The award of the arbitrators however is not a 
nullity and is not bad, but is in suspense. In such 
cases the correct order is to reject the award and 
order it to be re-presented after the Court disposes of 
the application under S. 19 or otherwise ceases to be- 
seized of the case without adjudication on the merits. 
Per Asto7/, A. J. C ,—It cannot be laid doSvn as a 
principle that a party who has obtained an award after 
the institution of the suit and has applied for the stay 
of the suit, and for the filing of the award, has 
abandoned his rights under the arbitration, or that a 
Court which has refused to stay a suit has decided 
that it alone shall be seized of the dispute. {Kennedy,. 
J.C. a7id Aston, A. J. C.) MiTSUE BUSSAN KaISHA,. 

Ltd., Karachi v. Tataram Bhagwan Das. 

17 S. B. R. 228 : A. I. R. 1924 S^nd 146. 
———^S. 19— D7/ty of Court — Stay of suit. 

Where parties have agreed to refer disputes to 
arbitration there is a pri77ja fade duty cast on Courts, 
when a suit is filed in connection with a dispute, to 
act on such agreement and to stay the suit and the 
o7tus is on the plaintiff to show why he should not be 
bound by the agreement. The Court is vested with a 
discretion either to stay or not to say the suit, but the 
discretion must be guided by judicial principles. {Ray 
mo?id and Bilaram, A. J. Cs.) MESSRS. FORBES, 

FORBES Campbell & Co., Ltd. v. versimal De- 

WANMAL. 75 I. C. 1041 r 

A. I. R. 1924 S ud 49. 

-S. 19 —Suit not arishig out of co7ttract — AP- 

plication for stay does not lie. 

Per Kincaid, J. C .—Where the misrepresentation 
or fraud alleged was something quite distinct from 
and previous to the contract. Held, that an applica¬ 
tion for the stay of suit does not lie. Plaintiff alleg¬ 
ed that the defendants deliberately forged an interpo¬ 
lation in the acceptance memo after plaintiff had sign¬ 
ed it. As that forgery could not have occurred 
b^ore the‘completion of the contract but after, it is 
clearly a dispute which arises out of the contract itself. 
That a party misread the acceptance memoand be¬ 
lieved if to be something different from what it was, 
Would not vitiate the contract. Authority to decide 
disputes arising out of a contract necessarily confers 
authority to decide what* were the terms of that con¬ 
tract. It^wphld be impossible for any judge or arbi¬ 
trator *to detenhine whether any particular dispute 
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ARBITBATION act (IX of 1899), S. 19. 

aro^e out of a contract unless and until he knows 
what tiie contract is. ( 1916 ) A. C. 314 ; 24 Cal. W. 
N. Koll. I’er idgavakar, A. /• C. :—^n ap¬ 

plication by the defendant for the stav of the suit 
must, in law. be clearly distinguished frojn an applica¬ 
tion for a stay nf the arbitration proceedings in which 
a different set <>f considerations would arise involving 
etniitable grounds and permitting perhaps a prima faeU 
view of the dispute. If the cause of action is definite 
misrepresentation to avoid the contract set up by the 
opposite partv, such a dispute is not a ilispute arising 
out of the contract within the submission clause in the 
contract and the Court has no power to stay. (^Kemp, 
A. J. C.) Soda'v.xternvala v. Volkart Bros. 

ATT) 1^9.^ Sind 25. 


ARMS ACT (XI OF,1878), S.. 19. • , , j, , 

26 Cr. X. J. 1119 : A. I. R. 1924 Cal. 714. 

-S. 4— Parts of arms. 

Bolts and bars of rifles are arms within S. 4 , (38 
P.R. 1889 (C:r.) Ref.) In order to fall within S. 4 the 
weapon need not be in a serviceable condition. (21 
Mad. 360 F.B. Ref.) (^Afoti Saprar,/.) KaRM DiN 
V. Emperor. 25 Cr. L. J. 639 : 77 I. C. 1003 : 

A I. R. 1923 Lah. 617. 

-S. 4— Arms — Definition of —Dabs. 

The true criterion is not whether any given dahis 
an “ U-Pyat ” but what was the intention of the maker 
as regards its purpose. 5 L. B. R. 207 Ref. , (.Duck^ 
worth, /.) Po Me V. Emperor. 68 I. C. 818 ; 

1 Bur. L. J. 238 : 11 L. B. R. 340 : 26 Cr. L. J. 694 : 

A. I. R. 1923 Rang. 23 (1). 


_S. 19_ Clause for arbitration in contract — 

Suit to impeach is not btirred. 

Where a contract contains a clause for arbitration 
in case of disputes and a party thereto brought a suit 
to impeach the clause. Held, that as the object of 
the suit was to impeach the validity of the clause and 
not in respect of any matter agreed to be referred to 
arbitration. S. 19 of the Act does not apply. KKemp, 
A. /. C ) ATMARAM t/. GaJaNMAL. 

61 I. C. 141 : 14 S. L. R. 123. 
_Sch. I, Ci. (3)—Delay in givins award when 


valid. 

Where the arbitrators delivered an award more than 
three months after the date of a notice calling on them 
to act but within three months of the day when they 
began to hear the reference, the award is perfectly 
valid. ( 1899 ) 2 Ch 8 o;L. R. 2 Q. H. 523 Kel- 
{pi^jpott and iValsh, J J FIRM OF SaRDAR MAL 
Hakdat Rai V. Sheo Baksh Rai Sri Narain. 

44 All. 432 : 66 I. C. 907 ; 20 A. L. J. 272 : 

L. R. 3 A. 227 ; A I- B. 1922 All. 106. 

arbitrator —Acts of involved—If objectionable. 

The fact that an arbitrator appointed has to pass 
judgment over his ovvn acts does not render him incom¬ 
petent to act if parties knowing all those facts appoint¬ 
ed him to arbitrate. The only desideration is that he 
must haw an open mind, liable to be convinced on 
argument. {^Aston, A. J. (7.) MULCHAND SOBHRaJ 
2 /. RADAKISHAN PerumaL. 90 I. C. 932. 


ARMS ACT (XI OF 1B78)—License for a weapon need 
not always be with the person. 

Held, that the Arms Act does not require a person 
•who holds the license for a gun or any other weapon 
to carry it on his person whenever he has the weapon 
•with him. {.Daniels, A. J- C.) EmPEROR v, MaHO- 
MED Ibrahim. 24 0. C. 265 : 

64 I. C. 275 : 22 Cr. L. J. 755, 

-—S, 4 —Empty case of cartridges—If amtnuni- 

tion. 

An empty cartridge case is included in the definition 
of ammunition in S. 4 and possession thereof is an 
offence, 32 A. 152 foil. {Sulaiman, /.) EMPEROR 
V. Aladin. 21 A. L. J. 879 : L. R. 5 A- 22 Cr. : 

10 0. & A. L. B. 105 : 46 Ail. 107 : 

A. I. R. 1924 All. 215(1), 
— ' ■■■' -S. 4— Arms—Sharp knife with bladcd edge — 

Possession of. 

The accused imported certain knives flescribed as, 
hunting knives and kept them with him. The blade 
tapered gradually to a point, and was attached to a 
cross-guard and handle. One edge was sharp up to 
the guard, the other only.at the poiqt. The knife 
could be used for stabbing and thrusting. Held, that 
the instrument fell withii; the category of “Arins* 
within S. 4 . {Greaves and .Panton, J^/j) BlSHAN 

SINGH Z/. Emperor., 61 Cal. 673 : 81 I. C. 943 : 


■ - —Ss. 5 and 19 —Exemption does ttot apply to 
manufacturing Kirpans. 

The exemption only applies to kirpans actually in 
existence and possessed or carried by Sikhs and not to 
the manufacture of kirpans by Sikhs. A Sikh is not 
prevented by any provision in the Arms Act from deal¬ 
ing with a kirpan which he possesses in anyway he 
likes. A Sikh, however, is not e.xempted by the entry 
in Schedule II from the operation of the prohibition as 
to manufacture contained in S. 5 of the Act. {Scott^ 
Smith and Harrison, JJ.) EMPEROR v. BaSTA 
Singh. 25 Cr. L. J. 242 : 77 I. C. 230 : 

3 Lah. 437 : A. I. R. 1923 Lah. 267. 

Ss. 14 and 19 (f)— Two empty brass 405 used 
cartridge cases found in accused's house in a locked box 
—Accused was held not liable. 

While the police were searching accused’s house for 
stolen property (which was not present) they discover¬ 
ed in a locked box two empty brass 405 used cart¬ 
ridge cases which were incapable of being re-loaded in 
India. Held, that accused was not guilty. {Stuart, /.) 
AMIR V. Emperor. 23 A. L. J. 455 : 87 I. C. 927 : 

L. B. 6 A. 127 Cr. : 47 A. 629: 26 Cr. L. Z. 1039 : 

A. I. R. 1925 All. 498. 

-Ss. 19 and 20 —Arms hidden under the cloths 

— Offence. 

Where arms and ammunition are found in a bag 
hidden under a chuddar worn by tho accused, the off¬ 
ence falls under S. 20 of the Arms Act and not merely 
S. ro. {Martiftean, /.) MT. BaBO v. EmPEROR. 

26 Cr. L. J. 1459 (2) : 89 I. C. 1027 (2) : 

-Ss. 19 and 13— License—Carrying a gun in 

possession is a breach of license. 

The accused who was a cousin of the licensee of a 
gun borrowed the gun and carried,it in a marriage 
procession wjj>en he fired some shots and woundpd 
some people accidently. The licensee ^-as forbidden 
under the terms of his license from taking the gun to 
a public assemblage. Held, that the accused was 
guilty of an offence under S. 19 of the Arms 
When a marriage procession emerged from private 
premises and goes clown the public street, then it is. 
open to the public to join the procession and the mar¬ 
riage procession becomes a public assemblage. {Afac' 
leod\C. J. and Shah, J.) EmPKRO^v. ^ALYAN * 

Chand. 24 Bom. L. R. 487 : 22 Cr. L. J. 450 : 

,671. C. 722 : A I. R. 1923 Bom. 36. 

— - :—Sj 19--Pecovery not in presence of witnesses 

Cannot be relied on. 

Where the head constable made a false report 
that a dacoity had been committed and tfiat 
he had arrested some dacoits ; and after a delay 
of 3 ,days, as he said recovered the arms from the 
petitioner not in the presence, of witnesses, who 
signed the list but, who distinctly recorded that the 
arms were produced, before them by th.q» constable. 
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arms ACT (XI OF 1878), S. 19. 

Held, the petitioner was not guilty. {Moti Sagar, 
/.) ALIF DIN Z'. Emperor, a. I. k. 1923 tah. 466. 

-- S. 19— Airpa’i—PttJUab Goz't’rnmcjit 

cation of wth May 1917 —Burden of proof, 

Wh'ere on the ground that the sword which he car¬ 
ried was a kirpqn, the accused claimed exemption from 
prosecution under S. 19 , Arms Act, on the Notification 
of ilth May 1917 which permits Sikhs to .carry kirpan 
with impunity. Held, the petiti 6 ner^ the accused, who 
claims the benefit of an exception to the broad rule of 
law must establish that he comes within that exception. 
Though kirpan means sword every s\<»Ord cannot be 
within the meaning of the word. ^Le Rossig- 
noA y.) BaCCHITTAR SINGH v. EmPEROR. 

23 Cr. L. J. 7S: 65 I. C. 430 : 8 P. W. R. 1922 (cr?) : 

A. I. R. 1922 Lah. 141. 

1 ® (®)— Intc?ition and possibility of using 
are essential. 

The offence of going armed with fire-arm is conside¬ 
rably more narrow than the offence of being in posses¬ 
sion merely of fire-arms. The expression ‘ going arm¬ 
ed ’ clearly indicates two things, namely, firstly an in¬ 
tention to use it as a fire-iVm and secondly the possibi¬ 
lity of using it. {Srinivasa Iyengar, /.) SONAI- 
MUTHU AmBALAM v, EmPEROR 48 M. L. J. 502 : 

21 L. W. 644 : 87 I. C. 916 : (1925) M. W. N. 217 : 

A. I. R. 1925 Mad. 685 (l). 

-S. 19 (e)— Servant — Use of gun for his ovun 

purposes in the absenee of master—Offence _ Convic¬ 

tion—Confiscation of gun—Legality of order. 

There is nothing in the wording of S. 19 {s') to jus- ' 
tify the view that any person who has got a license or 
who is exempted from taking oiit a license is entitled 
to allow any servant of his to use the gun for the 
latter’s own purposes. If the servant carries the gun 
for the purposes of his master or in the presence of his 
master, that may not be an offence under the Act ; 
but to go further will be going against the terms of the 
Act. Where the master was misled by the District 
Magistrate into thinking that he was entitled to allow 
his gun to be used by his servant, and he and his ser¬ 
vant honestly believed that they were doing nothing 
wrong in allowing the servant to take the gun and to 
use it for the purpose of shooting game in the forest. 
Held, that the order of confiscation of the gun was 
wrong though the servant might be rightly convicted of 
an offence under S. 19 (tf). {Krishnan and Waller, 
yy.) VaIRAVAN SERVAI, In re. 

46 M.L.J. 401 : 47 Mad. 438 : 

19 L. W. 607 : 34 M. L. T. 97 : (1924) M.W.N. 375 : 

81 I. C. 623 ; 25 Cr. L. J, 975 ; A.I.R. 1924 Mad. 668 . 

-S. 19 (e)—“ Armed ” includes carrying an 
arm not capable of immediate use. 

A person who carries about a gun without any am¬ 
munition can be said to go ‘ armed ’ To define ‘armed’ 
as meaning ‘ onewhais equipped with an arm capa- 
int^uiediate use as an arm ” seems contrary to 
the Vernacular meaning of the word “armed ” and is 
also not safe. {Kincaid. J. C. and Kennedy, A. J. (7.) 

Emperor z/, Mahomed Punja. 25 Cr.L.j. 448- 

77 I.c. 736: A. I. R. 1925 Sind 177 (2). 

19 (f) and 20— Conviction under S. 19 

. ■ bad if no express sanction obtained—No sanc¬ 
tion is necessary for prosecution under S. 20 . 

The appellant was iri secret possession of local made 
guns and the cartridges. Sanction was obtained for 
prosecution under S. 20 . He was convicted both 

under S. 20 and S. 19 {f), 

^^Id, that conviction under S. 20 was. legal but the 
conviction uhder S. ig (f) was bad for want of sane- I 
^ori.' {May Oungf/:) NGA THA Hla EmperOr. j 


ARMS ACT (XI OF 1878), S. 20. 

2 Bur. L. J. 203 : 25 Cr. L. J. 203 : 76 I. C. 571 ^ 

A. I. R. 1924 Rang. 85^ 

-S. 19 (f)— Accused's brother holding license- 

—Accused firing blank shots to warn would—be mis¬ 
chief makers—Accused is not guilty. 

When communal riots were taking place in differ¬ 
ent quarters of the town, the accused, brother of a 
licence-holder, tcok out his brother’s gun and fired 
shots in the air so that people mischievously inclined 
might know that it was not safe for them to do any 
mischief to the people living in the house. 

Held, that the possession of the gun was on behalf 
of the brother and the accused was not guilty under 
S. 19 (/■). 1925 All. 175 , Dist. {Mukerji, J.) BaBU 
Ram z/. Emperor 23 A. l. J. 366 : 

B. R. 6 A. Cr. 121 : 87 I. C. 523 : 47 All. 606 : 

A. I. R. 1925 All. 396. 

-Ss. 19 (f) 29— Prosecution under S. 19 ( 6 ) 

—Sanction of District Magistrate, necessity of. 

In the district of Bijnor and other parts of these 
Provinces that lie to the north of the rivers Jumna and 
Ganges, the sanction of the District Magistrate is not 
necessary for, a prosecution under Section 19 of the 
Arms Act. {Daniels, J.') AmirAHMAD z^. EmPEROR. 

L.R. 6 All. 196 (Cr.). 
-S, 19 (f)— of a licensee {the latter not 

being e-ntitled to hand over gun to retainer') was con¬ 
victed for possessing father's gun for shooting birds 

The accused’s father held a license for a gun. The 
license w'hich had been issued to him«did not mention 
that he was entitled to hand over his gun to a retainer. 
The accused took out the gun of his father for the 
purpose of shooting birds. While thus possessing the 
gun near a pond, he w'as found out by an 
officer of the police and the Tahsildar. Held, 
that though the spirit of the law was not contra¬ 
vened yet. the letter was certainly contravened but that 
a fine of Rs. 25 would answer the purpose. {Mukerji:, 

J.) Muhammad Hasan v. Emperor. 

22 A. L. J. 1095 ; B. R. 6 A. Cr, 23 : 

47_A11. 267 : A. I. E. 1925 All. 175. 

- 7 S. 19 (f )—Possession of sword — Sikh — Ex- 

emption. 

A Sikh possessing or wearing one sword commits no 
offence under S. 19 by virtue of the exemption under 
Sch. II, 3 {b) of the Act. 65 I. C. 430 , Ref. {Seott- 
Smith and Harrison, yy,)HARI SiNGH EmPEROR. 

5 Bah. 308 : 6 Bah. B. J. 263 : 
A. I. R. 1924 Bah. 600. 

-S. 19 (f) — Joint possession — Benefit of 

doubt. 

Having regard to the fact that th.^Chhavi was 
found in a house admittedly in the joint possession of 
both, the accused, it could not be said with any degree 
of certainty that one of them was in exclusive posses¬ 
sion thereof. The accused must be given the benefit 
of doubt. {Abdul Racof, J.) ALIA v. EMPEROR. 

^ah. 513 (1). 
(f) Possession of arms—Evidence 
Doubtful —Conviction is illegal. 

Where it w'as found that the two accused were found 
lying on a bed in the house of another and in the bed¬ 
ding a chhavi was found wrapped in a cloth, held, 
that it was impossible to say which of the two was 
actually in possession even if it w'as proved that the 
owner of the house was not the owner and therefore 
that the conviction of the accused was fllegal; 
{Harrison, J.) NaRINJAN SiNGH v. EMPEROR 

66 I. C. 447 (1) : 23 Cr. B. J. 95 (B.) 
r ^ — Ss. 20 and 19— -.S.^zo applies only where ex¬ 
port or import of arms is attempted. 

S. 20 applies only where the possession is such as tO' 
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ARMS ACT (XI or 1878). S. 20 . 

indicate an intention that such act may not be known 
to any public servant as defined in the Indian Penal 
Code, or to any person employed upon a railway or to 
the servant of any public carrier. The section applies 

only to cases w here the import or export of arms is 

attempted and not to every case of possession or can* 
cealment of arms. Something more than a mere 
•ordinary concealment should be established in order 
to bring the possession \Nithin the meaning of S. 20 . 
Where the gun was upon a (harpoy upon which the 
accused was sitting and was covered with a dotahi and 
the accused had been convicted under S. 20 the con¬ 
viction was altered into ««« ^«^^er *9 //) of J^e 

Arms Act. 9 P. K. 1912 15 L- R- 

and 27 Cal. 692 (Foil.I- ^Scott Smith, J.) CHANNAN 

V Crown. 6 Lah. 151: 86 I.C. 221 ; 26 Cr. L.J. 733 . 

7 Lah. I. J. 329 ; A I. E. 1925 Lah. 395 (2). 

_S. 20_ Criminal intention — Evidence. 

Where the arms were discovered on the information 
given by the accused, the concealment of the chhavts 
and other arms recovered from the possession of the 
accused is clearly with the intention referred fo in 
section 20 of the Indian Arms Act. \A/oti 
An AHMAD r. Emperor. A. I. B. 1923 Lah. 434. 

_s. 20_ Gun placed in a Corn bin — .^*.20 applies. 

Each case of cancealment of arms must 

be decided on its own facts. H tidy on the 
facts proveij in the case that the gun 

appeared to have been placed in the corn bin in order 
to conceal it from the Police and therefore section 20 
was applicable. 8 P. K. *9*5 J ^ r* 9 *9*2 C*"* 

Not Foil. yAbdul Qadir, /.) SHER ALI V. EMPEROR. 
23 Cr. L. J 609 : 68 I. C. 833 : A. I. R. 1923 Lah. 79. 

_Ss. 20 and 19— Intention to commit. 

Where the weapon which was found to fit the dang 
the appellant was carrying was originally concealed 
but the appellant voluntarily took it from its place of 
concealment in order to threaten a railway servant 
who caught him for travelling without a ticket. I/cldy 
it indicates an indifference as to whether the weapon 
was seen or not. The intention requisite for an 
offence under S. 20 had not been established and con¬ 
viction must be altered to S, 19 of the Act. {,Drasher , 
/.) SuRjAN Singh v. Emperor. 

A, I. R. 1923 LaE. 10. 

-S. 20— Arms — Instrument attack and de- 

fefUCy and not used for domestic purposes is "arms'. 

Whether or not any particular instrument is includ¬ 
ed in the expression “arms,” used in the Arms Act. 
must necessarily depend on the circumstences of each 
case. Whatever can be used as an instrument of at' 
tack or defence and is not an ordinary implement for 
domestic purposes, falls within the purview of the Act, 
{^Wilbcrforce and Alartineau, J MANGAL SlNGH 

V. Emperor. 2 Lah. 291 : 23 Cr. L. J. 63: 

12 P. L. R. 1922 : 64 I. C. 847 : 
A. I. E. 1922 Lah. 138 (2), 
————S. 20— Carrying' concealed — Sentence. 

Merely on the ground that the weapon concealed is 
a chhavi the maximum sentence ought not to be inflic¬ 
ted, 8 P. R. 1915 . Cr. Dlst. {Chevisy /.) FaQIRA v. 
Emperor. 3 Lah. L. J. 145 : 66 I. C. 995 : 

23 Cr. L. J. 339. 

-S. 20— Apprm.'er's statement disclosing illegal 

possession of fire arms—Trial under S. zo not legal. 

Where an approver makes a statement disclosing 
his illegal possession of fire arms, and is released of 
the pardon, it is illegal to try him under S. 20 . 
iStuarty /.) ShIAM SUNDER v. EMPEROR. 

19 A. L. J. 717 : 22 Cr. L. J. 699 : 
63 I. C. 827. L- R. 2 A. (Cr ) 107. 
■I _ 3 . 27_ Possession of by servant — Pistol 


ASSAM LAND AND REVENUE BEOULAIION, 

(I OF 1886), S. 97. 

found in accused's shop. 

Though an unlicensed pistol was found in a shop 
the master being absent the servant in possession of 
the pistol alone could be convicted for the offence. 
The master’s conviction could not be upheld. i^Ryvesy 

/.) Chhotey V. Emperor. 20 A. L. J. 856 • 

L. B. 3 A. 171 (Cr.) : 9 0 & A. L. E. (A.) 27l 
23 Or. I. J. 729 : 69 I. C. 457 : A. I. R. 1923 All. 33. 

■ —S. 29 — Sanction for prosecution. Amir 

Ahmad z. Emperor. L.R. 6 All. 196 (Cr.). 

_S. 30— Search illegal yet if evidence is con¬ 
clusive conviction is proper obiter ; Two persons must 
be present at the search—One making the search 
(Utd the other officer specially appointed. 

Although the search is illegal, a person can be 
convicted where the evidence against him is conclu¬ 
sive. 35 A. 75 Foil. The ordinary meaning of “ in the 
course of any proceedings instituted ” in S. 30 , ‘ is in 
the course of any legal proceedings which have already 
begun. Obiter : The words “ in the presence of some 
officer specially appointed ” mean that there must be 
at least two persons, namely the person making the 
search, and the officer specially appointed, within the 
meaning of S. 30 who is present at the search. {Walsh 
and Boysy //.) EmPEROR v. KUTROO. 23 A.L.J. 364: 
88 I. C. 280 : L. R. 6 A. (Cr.) 124 : 47 All. 575 : 

A. I. B. 1925 All. 434. 

_S. 120 —Army Assistant Surgeon—Pay if 

attachable- 

An Army Assistant Surgeon is a warrant Officer and 
his salary is not attachable, whether he was recruited 
in India or in England. C. J. and Mukeriiy 

// ) Browne v. Madan Pearce Milliner. 

L. R. 6 A. 578: 89 I. C. 882 : 23 A. L. J. 929. 

ARREARS. 

See (0 Mesne Profits. 

( 2 ) Landlord and Tenant. 

( 3 ) C. P. CODE, S. 60 . 

( 4 ) Hindu law -Maintenance. 

ARREST. 

See (l) CIV. Pro. CODE, SS. 55 TO 59 AND 134 — 
136 . 

( 2 ) CR. P. CODE, S. 54 . 

ARTICLED CL^^K—See LEGAL PRACTITIONER. 
ARTICLES—COMPANY. 

ARTIZAN. 

See (i) WORKMEN’S BREACH OF CONTRACT 
ACT. 

( 2 ) C. P. CODE, S. 60 . 

( 3 ) WORDS AND PHRASES. 

ASCETICS. 

See (i) Hindu Law. 

( 2 ) Succession to Religious person. 

ASSAM LAND AND REVENUE REGULATION 

(I of 1886). 

_S 97 —Partition of estate—Lands Joint with 

those of other estates—Jurisdiction of Revenue Court 
—Imperfect partition —Modus operand! of partition. 

Plffs. brought a suit for a declaration that the order 
for the partition of an estate made by the revenue 
authorities was without jurisdiction and was conse¬ 
quently inoperative in law on the ground that some of 
the lands of the estate sought to be partitioned were 
joint with the lands of other estates, and the revenue 
authorities were not competent under the Assam Land 
and Revenue Regulation, 1886 , to effect a partition of 
lands included in several estates. Held, that S, 97 of 
the R^ulation confers upon every recorded proprietor 
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^SSAM LAND AND EEVENDE REGULATION 
(I OF 1886), S 164. 


•of a permanently settled estate, subject to the qualifi¬ 
cations specified therein, the right to claim a partition 
of the estate. It makes no reference directly or by 
implication, to the mode in which the lands of the 
ostate are held. The duty is imposed upon the Reve¬ 
nue Court to effect a partition of an estate on an ap- 
iplication by a person competent to claim partition 
under S. 97 . The first step in the performance of that 
■duty is to ascertain the lands which constitute that 
estate. To carry out this preliminary step, it may con¬ 
ceivably be necessary to have recourse to an auxiliary 
measure, namely, to effect a partition ofthe joint lands 
ofthe several estates and thereby to ascertain the lands 
which belong to the estate under partition. It is a 
well-known rule of interpretation of statutes that 
where a statute confers jurisdiction, it impliedly grants 
also the power to do such acts, adopt such measures 
and employ such means, as are essentially necessary 
to its e.xecution. 23 C. 514 and 24 C. 751 Ref. 46 C, 
256 Ref. It cannot be maintained that the joint lands 
should first be divided by a Civil Court, as then the 
result would follow that the Civil Court would in 
essence be called upon to constitute an estate for the 
purpose of partition under S. 97 and consequently to 
deal with a matter which affects the Government 
revenue and is excluded from its jurisdiction by S. 154 

(1) (/■) of the Regulation. 32 C. 1036 Dist. (^Mookeriee 
and Panton, JJ .)\ALI MiRDHAt'. RaDHA- 
(^OBINDA CHOWDHURY. 26 C. W. N 381 • 

- 69 I. C. 814 : A. I. R. 1922 Cal. 118. 

” ■—S. 154 —Does not always bar a suit for Parti- 

iion of a revenue faying estate. 

Where the case for the plaintiff was that the speci¬ 
fic area which he sought, to divide as between himself 
and the contesting defendants represented a share of 
the taluk and w'hat was asserted was not that there 
was a previous partition of the taluk but that the 
persons interested in all the lands of the Taluk had 
by mutual arrangement, held possession of specific 
lands as corresponding more or less approximately to 
the shares held by them in the entire property. 

Held, that S. 154 did not bar the partition of lands, 
in these circumstances, by a Civil Court, merely because 
the lands were comprised in a revenue paying estate. 
{^Mookeriee aiui Rankin, JJ.') RaJENDRA NaRAIN 
CHOWDHURY V, SaTISH CHANDRA CHOWDHURY. 

^ 60 C 948: A. I. B. 1924 Cal. 233. 

ASSAULT—.Stftf (i) Penal Code, Ss. 349 — 358 . 

( 2 ) Tort, 

ASSESSORS — See Cr. P. CODE, S. 'log. 

ASSETS. 


See {i) INSOLVENCY ACTS. 

( 2 ) c. p. Code, Ss. 50 , 53 — 73 . 

ASSIGNMENT, 


What ts—o form of words — Intention. 

^ An assignment is a transfer of an estate or interest 
in property. No particular form of words is necessary 
to effect a transfer if the intention of transfer is clear 
from the language used. iMoti Sagar, /.) FIRM 
Nanak Chand Kishgri Lal V. Firm Sarup 
^^JaR Mall 78 I. C. I 63 .* A. I. R. 1924 Lah. 684. 

lien .or charge—^Assignrnent for purposes of 
collection—Rights of assignor. 

Where a person assigns to another for purposes of 
collection of certain arrears of rent and other dues, 
the assignee agreeing to pay over to the 
assignor half the net proceeds after deducting the 
costs of collection, the assignment creates in favour of 
the assigi^or a lien in the nature of a trust or charge 
on the moneys recdved thereunder and the trust can be 
enforced as against the receiver of the assignee’s 


AWANS. 

estate in the event of his bankruptcy. The assignor 
is not in a position of an ordinary, unsecurred creditor 
in the insolvency ( 1891 ) i Q. B. 737 ; 38 M. 500 , 
Relied on. {Phillips and Odgers, JJ.) RaCHaMA 
DuGu Venkatapathi v. Ramados Kao. 

47 M. L. J. 528 : (1924) M. W. N. 701 : 
82 1. C. 960 : A. I. R. 1924 Mad. 780. 
- 'Mistake bona fide. 

, In a suit to recover money due on a promissory note, 
the assignee has all the rights to make good any mis- 
; takes in calculation of interest. {Schwalbe, C. J. and 
Wallace,/.) SECRETARY OF STATE v. RaDHIKA 
Prasad, 44 M. L J. 686 : 74 I.C. 785 

46 M. 259 ; 18 L. W. 210 : A. I. R. 1923 Mad. 667. 

I ASSOCIATION. 

See (i) Company. 

( 2 ) Community. 

ASURA MARRIAGE— See HINDU Law—MARRI¬ 
AGE. 

ATTACHABLE PROPERTY. 

See (i) Attachment. 

( 2 ) c. p. code, S. 60 - 64 . 

ATTACHMENT—P. CODE, S. 60 , O. 21 , Kr. 46 , 
63 , O. 38 . R. 5 . 

ATTEMPT—Penal Code, S. 511 . 
ATTESTATION. 

See also (O EVIDENCE ACT, SS. 68 and 115 . 

( 2 ) Hindu Law. 

( 3 ) Alienation. 

( 4 ) T. p. Act, Ss. 59 and 123 . 

•;- Effect of—Knowledge of contents of dead if 

imported to attestor. 

The .signature of an attesting witness does not fix 
that witness with knowledge of the contents of the 
document or wdth any liability under its terms. {Suhra- 
wardy afid Panton, //.) AhmED ALI v. EmPEROR. 

90 I. C. 634: 42 C, L, J 216. 

ATTESTING WITNESS.— 

(I ^ Attestation. 

( 2 ) Evidence Act, s. 115 . 

( 3 ) T. p. act, s. 59 . 

ATTORNEY,— 

Legal Practitioner. 

( 2 ) Power of Attorney. 

ATTORNEY’S CLERK— See Legal Practitioner. 
ATTORNMENT.— 

See (i) Landlord and tenant. 

( 2 ) Lessor and Lessee. 

( 3 ) T. P. act, S. 116 . 

AUCTION-PURCHASER.— 

See ( 1 ) C.P. Code, S .65 and 0 . 21 , Rr. 62 - 66 . 90-93 
( 2 ) Execution Sale. 

AUCTION SALE. 

- Bids. 

Withdrawal of bid before property is knocked down 
has not the affect of binding the offerer. (Coutts- 
Trotter atid Ramesam, //.) ChaMPA Lal z/. Jey- 
GOPAL Das. 43 M. L J. 132 : 70 I. C. 977 : 

(1922) M. W. N. 664 : 16 L. W. 816 : 
31 M. L. T. 401 : 45 M. 799 : A. I. R. 1922 Mad. 486. 
AUDITOR— See COMPANY. 

AUTHORIZED AGENT— 

See (r) PRINCIPAL AND AGENT. 

( 2 ) CONTRACT ACT, CH. X, 

AUTREFOIS ACQUIT—Cr. P. Code S. 403 . 
AUTREFOIS CONVICT, FLEA OF—.y^^ CrIM, PRO. 

CODE, S 403 , Criminal Trial 
AWANS^« y^^ Custom—Punjab. 



I9I 


QUINQUENNIAL DIGEST. 1921—1925 


* 


192 


AWARD. 

(i ) AHniTKATION- 
(j) AKPITP.xTlON ACT. 

(?)(■ V COI>E. (). 2-^. R. 3 AND SCH. II. 

(.1) i.ANn A( uvisnTON Act. 

_Reg.stration.—AV<* REGISTRATION ACT, 

S. T7 ( 2 ). 


BANKEBAND CU8T0MBB. 

not part of the assets of the Bank on its going into 
liquidation. iGosA, /.') ALLIANCE BANK OE SIMLA. 
IN Liquidation, In re. 40 C. L. J. 2235; 

84 I. C. 1018 : A. I. B. 1926 Cal. 64. 

- Letter of credit—Meaning and object — Lettei^ 

of advice of credit—Bills drawn by seller of goods — 
Negotiation—Guarantee by banker —Liability of 


AZIAS— 

See ( 1 ) MaHOMEDAN LaW—\\ AQF. 

BABUANA.— 

Arr (0 Grant. 

(2) Hindu Law. 

(3) iMPAkiiBLE Estate. 

(4) Maintenance. 

BAI BIL WAFA. 

See (I) MORTGAGE—Construction. 

(2) T. r act, SS. 58 AND 98. 

BAIL.— 

Av^- fi) c:r. p. code—Ss. 496 10502 . 

(2) Cr. Trial. 

BAILMENT.— 

(1) Carrier. 

( 2 ) CONTRACT Act, S, 148 . 

(3) Railways Act. 

BAIRAGIS—AVt: HINDU l-AW — ASCETICS AND 

Succession. 

balance of account.— 

See ( i) Accounts. 

( 2 ) I.IMITATION act. 

BALCONY—AYv MUNICIPAL ACTS. 
BALLAVACHERVA GOSWAMI—Arr HINDU I,AW— 
CUSTOM. 

BANDHUS~A(V HINDU I.aW—SUCCESSION. 

bank—Banker and Customer, 

BANKER AND CUSTOMER. 

—_ M'Viere cheques were treated as not finally 

cleared the rnofiey represented by the cheques is not part 
of the assets on liquidatton—.—Assets on Liquidation, 

The Calcutta Bankers’Clearing House is a place 
where an exchange of cheques etc., takes place in lieu 
of direct presentation at the offices of the respective 
Banks where such drafts are made payable. Balances 
are struck between each of tiie clearing banks in the 
manner provided for by Rules 7 and 9 , of dishonour 
by it or bj the drawee bank of any cheque or any 
other document included in the said aggregate debt or 
credit entry in the regulations for the Calcutta Ban¬ 
kers’ Clearing House. The object of the arrangement 
is really to dispense with the use of the coin or bank 
notes in the settlement of large transactions that neces¬ 
sarily take place there. Where'the Alliance Bank of 
Simla, I.td., received certain cheques from their cus¬ 
tomers for the credit of their accounts which were 
dishonoured by the Chartered Bank and upon which 
the Alliance Bank reversed their original credit to their 
constituents’ account in respect of these very cheques. 

IJeld, the action of the Alliance Bank in reversing 
the credit was consistent with their having received 
cheques only as agents for collection and with the 
fact that they never placed any money to their cus¬ 
tomers’ credit to draw upon. If, as a matter of fact, 
the proceeds of the cheques were actually collected 
and the relation of the banker and customer establi¬ 
shed it would not have been open to the Alliance Bank 
to reverse their original credit to their constituents* 


drawer. 

A letter of credit (sometimes called a bill of credit) 

Is an open letter of request whereby one person (usu¬ 
ally a merchant or banker) requests some otherperson 
or persons to advance moneys or give credit to a third 
person named therein for a certain amount and pro¬ 
mises that he will repay the same to the person 
advancing the same or accepts bills drawn upon him¬ 
self for the like amount. It is called a general letter 
of credit when it is addressed to all merchants or other 
persons in general reque.sting such advance to a third 
person, and it is called a special letter of credit, when 
it is addressed to a particular person by name, request¬ 
ing him to make .such advance to a third person. 
While no set form of words may be necessary, yet a 
letter, of credit as known to the law must contain a 
request (general or special) to pay the bearer or per¬ 
son named money or sell him some (commodity on cre¬ 
dit or give him something of value and look to the 
drawer of the letter for recompense, and it partakes 
of the nature of a negotiable instrument. The rules 
governing bills of exchange and negotiable promissory 
notes are always the same, fixed and determinate, 
while lettei-s of credit are to be construed with refem 
ence to particular and often varying ternSs in which 
they may be expressed, the circumstances and inten¬ 
tions of the parties to them and the usages of the 
particular trade or business contemplated. Plaintiff, 
a Calcutta merchant, sold goods to a buyfer in England 
and sued the deft, bank on the strength of a docu¬ 
ment by the latter in these terms. “We beg to inform 
you that we are in receipt of advice by wdre from out 
London Office that a confirmed irrevocable credit has 
been opened under which we are authorised to ne¬ 
gotiate your bills, as offered on M. G. & Co. (buyers) 
of London to the extent of 16.875 on the following 
conditions : “Bills to be drawn three months after sight 
and to be accompanied by proper shipping document 
representing shipment of 2 ,coo bales of jute of a parti¬ 
cular mark from Calcutta to Antwerp during Novem¬ 
ber_December 1920 . ” Among the conditions were : 

(r ) “Please note that this advice does not release you 
from the liability attaching to the drawers of a bill of 
exchange, ” and ( 2 ) “under present conditions we can 
give no undertaking to negotiate bills drawn under this 
credit.’* Held, that the purpose of the document was 
to facilitate negotiation and not lo furnish an ultimate 
guarantee, that the document was not intended to be 
an ordinary banker’s credit and that the plaintiff’s 
claim against the bank was not sustainable. {Muket’ 
fee and'Bankin, J J.) CHANDANMULL BENGANEY 

V. National bank of India, Ltd. 

61 Cal. 43 : 79 I. C- 767 : A. I. R. 1924 Cal. 662‘. 
—-- Banker's lien on securities. 

Bankers can set off what is due from a customer 
on one account against what is due to him on another, 
though the moneys due to him may in fact belong to 
other persons. But no lien exists on securities delivered 
for a special purpose inconsistent with the Hen. Bank¬ 
ers have a general lien on all securities deposited with 
them as Bankers by a customer unless there be an 
express contract or circumstances that show an implied 
contract, inconsistent with lien. A Banker is entitled 
I to set-off what is due to a customer on onb account 


ccount. Therefore, the cheques in question must 
e deenied to have not been finally cleared and con- 
squently the moneys represented by the cheques are - 


against what is due from him on another account 
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BANKRUPTCY. 

although the moneys due to him may in fact belong to 
other persons. But they cannot successfully claim a 
lien on securities delivered to them for a special 
purpose inconsistent with the existence of the lien 
claimed. {Asian, A. C.) ROCHaLDAS GidOomaL 
& CO. V. Mercantile Bank of India Ltd. 

A. I. E. 1925 Sind 142. 
BANKRUPTCY— See INSOLVENCY ACT. 

BARKI service— See (i) Grant. 

(2) INAM. 

BARRISTER —See Legal PRACTITIONER. 

BARRISTER'S CIERF— See Legal PRACTITIONER. 

BAR TO PRCSECUTION— See CRIMINAL Trial 
Crim. Pro. CODE, S. 403. 

BENAMI. 

- ^^-esumptiPH—Piire/iase by husband in wife's 

name should be presumed to be for husband's benefit. 

A purchase in India by a native of India of pro¬ 
perty in India in the name of his wife unexplained by 
other proved or admitted facts is to be regarded as a 
benami transaction by which the beneficial interest in 
the property is in the husband although the ostensible 
title is in the wife. The rule of the law of England 

that such a purchase by a husband in England is to 

be assumed to be a purchase for the advancement of 
the wife does not apply in India. Where a party 
pleads that a purchase by the husband in the name of 
the wife was in pursuance of an ante-nuptial agree¬ 
ment by the husband to make some provision for the 
wife, the 07ius of proof is on that party. Subsequent 
dealings with the property by the husband are mate¬ 
rial evidence on the point. 6 M. /. A> $2 \ ^3 ^ / 
A. 232 arid 37 All. 557 {P.C.) Poll. (Sir John Edge] 

Sura Lakshmiah Chetty Kothandarama 

PiLLAL 49 M. L. J. 109 : (1925) M. W. N. 717 • 
62 I. A. 286 : 23 A. L. J. 662 : 42 C. L. J. 8 • 

00 ^ .T 1076 : 

29 C. W. N. 1013 ; A. I. K. 1925 P. C. 181 (P.C,). 

- Evidence—Proof of—Suspicions—Not suM- 

c%ent. 

To prove a benami purchase there must be affirm¬ 
ative evidence in the case and mere suspicion is in¬ 
sufficient. (Lord Phillimo>‘e'). RaI RaDHA KRISHNA 
V. BlSHESHWAR SaHAY. 44 M.L.J. 718 : 1 Pat 733 
16 L. W. 190 : 8 Pat. I. T. 529 : 21 A. L. J 23 
25 Bom. L. R. 630 : 31 M. I. T. 209 : 67 I.C. 914 

27 C. W. N. 294; 37 C. L. J. 430 
49 I, A. 312 : A. I. E 1922 P. C. 336 CP. C.). 

—Burden of Proof. 


BENAMI. 

— Presumption. 

Where the vendee and his father bear the relation 
of agents and servants of the vendor the possession of 
the title-deeds by these persons is not a circumstance 
which can carry any weight. Where the purchaser is 
a stranger to the vendor the fact of his possessing the 
title-deeds might bear a strong argument in favour of 
the sale-deed held by the purchaser not being a nomi¬ 
nal document. Where the vendor was of affluent 
means had embarked in litigation and had been un¬ 
successful and a deceee was pending against her and 
she was apprehensive of a claim for mesne profits 
being put forward against her held ; that she had a 
good motive ior transferring the house in such a way 
as to enable her afterwards to protect the property. 
Tne purchaser being her servant it lay veryhea\ily 
upcm him to prove by cogent evidence that the trans¬ 
action was above board and that no advantage had 
been taken of the lady’s age and position. (Batterji 
and Gohul Prasad, JJ.') KEDar Nath Singh z/. 
Sheo Shankar. 45 A. 515 : 2l A L. J. 421 : 

76 I. C. 370 : I». R. 4 A. (civ) 612 \ 

A. I. R. 1923 All. 613 (2). 

P'ffect of—Suit far declaration that a Portion 
of a transaction is genuine and the rest benami. 

Benami transactions are generally effected in order 
to conceal some fraud or in order to support some 
object of a discreditable nature. But though the 
Courts have in the past recognized that the ostensible 
owner in a benami transaction can be ordered to res¬ 
tore the property to its original owner, it is not advis¬ 
able to extend that doctiine and to hold that a trans¬ 
action can be partly genuine and partly unreal, unless 
there are very strong reasons for obliging the Court to 
come to such a conclusion- (Macleod, C.J. and Shah 
J.) APPA V. BaBaJi. 04 304 ! 

23 Bom. L.R. 873 : 46 Bom. 86 : A.I.R. 1922 Bom. 107. 

--- —Test of —Onus of proof. 

A court’s decision as to the benami character of a 
transaction must rest not upon suspicion but upon 
legal grounds established by legal testimony. The 
court must consider circumstances such as source of 
purchase-money, possession of property, custody of 
title-deeds, adequacy of consideration and like facts 
and the person who claims against the tenor of the 
deed must prove it. (Mookeriee and Pankin, / /.') 

Abdul Latif Kazi v. Abdul Huq Kazi. 

28 C. W. N. 62 ; A. I. R. 1924 Cal. 623. 

Test of—Evidence—Probabilities. 


The burden of proving that a grant made in terms 
to a certain person was made benami for another lies 
on the person alleging it. (Lord Atkinson.) Arab 
ali Khan v. Mohmud ali khan, 43 M. I. J. 104- 

: 35 C. L. J. 554 : 
24 Bom. L. R. 961 : 67 I. C. 444 : 31 M. L. T. 94 • 

^ A, I. E. 1922 P. C. 84 (P.C.)! 

- Evidence. 

Where plff. sued to recover certain property and 
^tt. pleaded that under a certain partition deed be- 
^een plff. and deft, was benami and plff. used to hold 
the land indis^pute only as deft’s, benamidar. Held 
that on evidence it was clear that the deed was acted 
upon, that it was not benami and that plff. was enti- 
tled to a decree. (Lord Atkinson,) Arab ALI KhaN 

2 '. Mahmud ali Khan. 43 M. l. j. io4 = 

n T ^45 : 24 Bom. 1. R. 961 : 

35 C. L. J. 664 : 67 I. C. 444 : 31 M. I. T. 94 : 

. . A, I R. 1922 P. C. 84 (P.C.). 

—^Burden of proof—Possession of title-deeds-^ 
Ji.vtdence against—Benami character—Burden of proof 

Q* D,—VOL. I—13 


Benami transactions being common in India slight 
evidence may show a transaction was of that nature. 
A conclusion however cannot be based on mere proba- 
biljties. The person who claims contrary to the tenor 
of the deed must prove and the source of the consider- 
ration IS always an important test. If from lapse of 
time, direct evidence is not forthcoming, reasonable 
probabilities as are deducible from surrounding cir- 
cumstances can be made the basis of decision. 
KMookerJee and Ckotzner, JJ.) BhuBaNMOHINI DaSI 
V. Kumudbala Dasi. 28 C. W. N. 131 ; 

89C . I. J. 140 : A. I. R. 1924 C. 467. 

■ ■ Meaning of—Position of strangers. 

The principle, enunciated by the Judicial Commit¬ 
tee in 27 All. 271 that a stranger to a deed which is 
intended to be real and inoperative between the parties 
thereto cannot dispute the payment or non-payment of 
consideration, its adequacy or inadequacy, has no 
bearing in a case where a deed is challenged as ficti¬ 
tious, never designed to operate as a real deed or to 
effect a transfer of title. (Mookerjee and Pahkin, 
JJ.) Kamini Kumar Deb v. Durga Chakan Nag. 

37 C. L J. 122 : A. I. R. 1928 Cal. 621. 
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BENAMI. 

_ I£7<iiit'nce of—Source of purchase-money—Old 

transaction—Evidence of possession. , 

Benarnt transactions are familiar in India and even 
a slight quantity of evidence to show that a transaction 
is m.iy suffice. But the person who 

apparent character of a transaction mu-st not rely 
s5ely on probabilities, but must show something deft- 
niteto establish that it was a sham transaction, on 
the principle that the burden of proof lies on the 
who'^clain^^s contrary to >he tenor of a c ?ed and al eges 
that the apparent is not the real state of things. 
The most important test in these cases is the source 
whence the consideration came. Where however from 
the lapse of time, direct evidence of a ° 

reliabre character is not forthcoming, as to the pa>nnent 
of consideration, the case must be dealt with 
reasonable probabilities and legal inferences arising 
Jrom proved or admif.ed facts Cases reviewed^ 
(dA.uirr'/rV .,„d Chotz„Cr. // ) P'<0«0“E ^UMAR 

ROV ti. MaD.AN MOHAN SAHA. 36C L. J^398 

27 Z. W. N. 305 : 70 I. C. 555 : A. I. R. 1^23 a 

- Fraudulent transfer—Right of transferor to 

recover—Evasion of rules for the conduct of Govern¬ 
ment ser-oants. . . . ^ 

Where a person acquired property benxini in 
name of another with a view to conceal the fact ot 

his purchase, he being a public servant : //rVrf that ms 
conduct did not amount to fraud. He is not theretore 
precluded from recovering the property from the 
benamidar. {.Ifooker/ee and Chotzner,/Jf) DHIREND.\ 
KUMAR BOSE S'. CHANDRA KaNTA EOY. ^ . 

36 C.L.J. 82 : 68 I. C. 648 ; A I. E. 1923 Cal. 154. 

Fraudulent transfer—Suit by fraudulent 


grantee for reecraery of properly—Fraudulent purpose 
carried out—Whether suit matntainable. t ' l *. 

One S, executed a mortgage in favour of U. I his 
transaction was ascertained to be fictitious, and the 
conveyance was never intended to pass title and the 
mortgage was effected solely with a view to delay, it 
not to defeat the creditors of S. The fraudulent 
purpose was accomplished. I) obtained a decree on the 
mortgage and became purchaser. The successors of 
D. commenced the present action for a declaration ol 
their title by purchase at auction sale and forrecovery 
of possession from the successors of S. flad the 
plaintiff must fail. The rules that guide the Court in 
the matter of fraudulent conveyances are as follows : 
(i) When recovery of property is claimed by the frau¬ 
dulent grantor from the grantee, the modern rule is 
that although where intended fraud has been carried 
into effect, the Court will not help the owner to re* 
cover the property which he has once cast off in order to 
defraud others, yet if he has not defrauded any one, 
the Court will not punish his intention by giving his es¬ 
tate a\vay to another who.se retention of it is an act of 
gross fraud. Jaylore v. Bowers^ 1 Q.B.D. 291 Ref. v 2 ). 
Where recovery of property is sought by the fraudu¬ 
lent grantee against the grantor, the rule is If a 
Benamidar, who has used a fraudulent transfer to 
defeat an execution levied by his ostensible transferor, 
were to seek the assistance of Court to obtain posses¬ 
sion from the latter, the Court might well allow the 
transferor to plead the real facts, even though the 
plea involved a declaration by the defendant of his 
own turpitude. (20 Mad. 326 , p. 332 -) This is allowed, 
not for his own sake but on grounds of public policy. 
31 Bom 405 ; 37 Bom. 217 not follow’ed Case-Law 
discussed. (^lilookerjee and Chotzner ^ JJ'') RaGHU- 
PATI CHATTERJEE V. NRISHINGA HORI DAS. 

36 C. t J. 491 : 71 I. C. 1 : A. 1, R. 1923 Cal. 90. 

...^^Test—Source of purchase money—Possession 
—Other evidence. 


BENAMI. 

In a case of beiuimi transactions in India the court 
need not approach them with that scrupulous ngour 
which in other systems of jurisprudence, may demand 
the existence of the clearest positive evidence that the 

faeie owner of a property holds the same for the 
interest of another. 33 C. W N. 321 Ref. In addi¬ 
tion to considering the source from which the pu^r- 
chase money came and the person in possession, the 
court may also take into consideration the surround¬ 
ing circumstances. 43 C. 660 : 37 A. 557* Ref. 

iMookeriee and Chotzner, //.) LaLIT MOHAN Sen 

V. ManoranJan Ghosh Chaudhuri. 

36 C. L J. 208 : 72 I. C. 698 : A. I. B. 1923 C. 13. 

_ _ Evidence — Suspicion—Surrounding circum¬ 
stances. 

The burden of proving that a certain conveyance 
standing in the name of one person is benami ior 
another under whom a third person claims, li^ on 
the person who so raises the plea of besMini. The Court 
must however rest its decision not on suspicion but on 
legal evidence though it need not approach the trans¬ 
action with that scrupulous rigour which, in other sys¬ 
tems of jurisprudence, may demand the existence of 
the clearest positive evidence that the facie owner 
of a property holds the same for the interest of ano¬ 
ther. The most important test to find out the benefi¬ 
ciary is the source whence the consideration came. In 
addition to this the court should take into considera¬ 
tion the question of possession and the surrounding 
drcumstLces ; 35 C L. J. 58 . ; 3 , C. W N 331 : 43 
C. bo 6 ; 37 A. 557 : C. W. N. 428 ; 3 M. I. A. 229 , 
6 M I A 53 ; 21 C. W. N. 280 , Rel. iMookertee and 

PODDAR. ^ J ^ 

_ of proof —Onus on plaintiffs. 

The burden of proving that a bond, a suit brought 


thereon, and an execution sale under the decree 
tained in the suit, were all benami for the plaintiCE 
lies upon him. {Woodroffe and Ghose^JJ.) oHAM 
LaL RM CHOWDHURY V. Radha Charan Rai. 

81 I. C. 774 : 39 C. L. J. 98. 

_ Best—fie who pays the money is presumed to 

be the enuner. . 

Where one person pay.s the price and the instrument 

of sale is obtained in the name of another, the pte- 

sumption is that the person paying the price is the 
owner and the person in whose name the sale « ob¬ 
tained, occupies the position of a trustee only. 6 M. 1. 
■a (P. C.) ; 13 M. I. a. 232 (P.C.) and 37 All. 557 
(P. Foil. iAbdul Raoof. /.) MAQSUDAN LaL 

V Ram Chander Ram Kachhpal. 

7 1. L. J. 298 : 88 I. C. 289 : 

A. I. R. 1925 Lab, 511. 

—.^—Defendant purchasing benafni in plaintiff's 
nanu and remaining in possession and 
stranger in collusion with plaintiff—Plaintiff 
for Possession—Defendant cannot successfully plead 

beiutmi and fraud. 

Defendant sold part of her husband s estate purcha¬ 
sed a house in plaintiff’s name out of the proceeds 
and successfully deluded the reversioner into believing 
that the proceeds had been devoted to the payment of 
debts binding on the estate. Defendant was m pos¬ 
session of the house. In a suit by plaintiff for po^- 
sion, Held : that it was not open to defendant to show 
that it was she that provided the funds for the pur¬ 
chase, by means of a fraud on the reversioner, to 
which she and plaintiff were parties on the principle 
that that party fails who first has to allege the fraud 
in which he participated. 32 M, L. J. 484 and 31 Bom. 
40 s Foil.: 1923 Cal. 90 not foil. K}ValUr^ /O 
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PACHYAMMAL v, DEVANAIAMMAL. 22 I. "W. 313 ; 

A. I. E. 1925 Mad. 1016. 

'' -Shfun transfer—tiiui sham transfer 
are different—In former legal title is intended to be 
transferred—In latter no interesty legal or betieficial 
-is transferred. 

The essence of a sham transaction is that though a 
registered deed is brought into existence no title of any 
Jcind, either legal or beneficial, is intended to be pass- 
-ed thereby to any penson whatsoever, /. c'., the deed of 
transfer is not intended to effect any transfer of pro¬ 
perty. The difference between sham transactions and 
benami transactions is one of intention. If the deed 
•of transfer is made with the intention of placing the 
property in the name of a third person, the intention 
clearly amounts to a transfer of the legal title, and 
such a transaction can scarcely be called a sham 
transaction, but comes directly within the meaning of 
benami transactions properly so called. If a sale-deed 
is got up to fight certain third parties, the intention to 
be drawn from the transaction is irresistible that the 
legal title at any rate was intended to be passed by the 
transaction from the transferor to the transferee • 
•otherwise the very object of the transfer fails. 27 M. 
L. J. 445> Dist, (^Spencery O. C. J. and Srinivasa 
Jiiyangary /.) RaNGAPPA v, RaNGASAMI. 

1925 M. W. N. 232 : 88 I. C. 249 : 

^ ^ A. I. R. 1925 Mad. 1005. 

Test Source of purchase money or custody 
•of documents is not conclusive criterion. 

In considering whether a purchase is benami, the 
source of the purchase money is only one criterion 
though an important criterion ; similarly, the custody 
•of document^ is not also conclusive criterion. {,Rame' 
sam and Reillyy JJf) In re WeLESWARAPU GaN- 
•GAMMA. a. I. R. 1925 Mad. 980. 

^^^sutnptzOn — X"wo Hiudu brothers^^Joint 
,family Purchase by one brother is not presumed to be 
benami for other. 

Where two brothers constitute a joint Hindu family 
there is no presumption, that one brother must neces- 
•sanly buy property for the benefit of the other brother. 
XPevadosSy /.) VeNKaTARaMa CHETTIAR v. 
MaRUTHAPPA PILLAI. 86 I. c. 886 : 

_ 21 L. W. 226 : A. I. E. 1926 Mad. 448. 

Pest is the source of purchase-money—Ho 

..presumption of advancetnent exists in favour of son or 
wife. 

Th^e criterion is to consider from what source the 
purchase money comes. The presumption is that a 
purchase made with the money of A, in the name of 

is for the benefit of A ; and that from the purchase 
by a father, whether Mahomedan or Hindu in the 
name of his son, one is not at liberty to draw the pre- 
su^mption which the English Law would draw—of an 
-advancement in favour of that son. Again the mere 
tact that property was purchased, not in the sole name 
of the son l^t m the name of the wife as well as of 
tne son affords a strong argument in favour of the 
hypoth^is that it was a benami purchase in the ab¬ 
sence of such community of interest between the wife 
the son as would render it probable that they had 
been made joint owners of the property ; and the 

reason for putting two names rather than one into a 

as strongly in India as it would in 
^ngiand. 1 he presumption in favour of benami will be 
strengthened if almost all the property was purchased 

npvf purchased really 

next to nothing m his own name. (^Spencer and Ku- 

mollaya Padayachi ». 
Xrishnaswami Iyer. 47 M. L. J. 622 : 

21 336 ; A. I. E. 1925 Mad. 95. 
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- Person with voidable title can give good title 

to the transferee — T. P. Act. S. 8 . 

A person who has acquired property under a void¬ 
able title can himself give a good title to that property 
to a bona fide purchaser or mortgagee from him who 
deals for value awd has no notice of the defects in the 
title. (Schwabc. C. J. and Wallacey /.') S. PaRTHa- 

sarathy Aiyer £/. M. Subbaraya Gramany. 

45 M. L. J, 175 ; 17 L. W. 763 : 

72 I C. 659 : A. I, R. 1924 Mad. 67. 

P^octrine—Want of nolicey direct or construc¬ 
tive. 

It IS a rule of law that in order to allow the real 
owner of property to recover from an alienee, the 
property taken from a person allowed by the real 
owner to hold himself out as the owner, he must prove 
either direct or constructive notice of the title or the 
existence of circumstances which ought to have put 
the purchaser on an inquiry which if prosecuted would 
have led to a discovery of the real view. {Pridcaux, 

A- J. C.) Lal Singh v. Parshram. 

A. I. R. 1922 Nag. 226. 

P^^ndtdent transfer — Plff. v.hen can succeed. 

Where the purpose of a benami transaction is fraud¬ 
ulent, a party trying to avoid the transaction must 
show that the purpose did not go beyond the stage of 
mere intention, otherwise the maxim In pari delicto 
will apply. {Mittray Offg. A. J. C.) ISMAIL t/. 
WaSUDEO. ^ 69 I. C. 285 : 16 N. L. R. 129. 

Rtidence Ostensible Purchaser only a school 
ooy and minor and having no source to pay purchase 
nwtey father all alotig in possession—Inference that 
the sale is benami is correct. 

_ Where by reason of the antiquity of the transaction 
It IS not possible for the defendant to prove who 
actually paid the consideration money the Court is to 
be guided by reasonable probabilities, legal inferences, 
surrounding circumstances of the time, the relations 
between the actual purchaser and the alleged bena- 
midarand the future dealings of the two parties with 
P>'oP«rty, 1924 Cal. 467 and 17 O. C. 173 Ref. 
Where it was in evidence that the ostensible purchaser 
was a minor and a school boy living with his father at 
the time of the sale and had no independent means of 
his own and that his father had been practically in 
possession of the property. 

Heldy that the lower Courts were right in holding 
that father was the real purchaser and not the son. 
KDalaly J.C.) MT. ZaITOON RibI t'. SyED ABiD. 
86 I. C. 87^4 : 12 0. L. J. 142 ; A. I. R. 1925 Oedh. 366. 

Burden of proof—Property bought in wife's 
name—Burden of proving benami nature lies on party 
asserting it. 

The burden of proving the transaction to be a be- 
namt one lies on the persons alleging it to be so, when 

a large portion of the purchase money was paid by a 

husband for property bought in the name of his wife. 
When a long period has elapsed since the transaction 
the burden is greatly enhanced. {Kendall and Pull an, 

A. J. Cs.) Mt. Raj Kunwari v. Mt. Rani Maha- 
RAj Kunwar Kunwari. 82 I. c. 832 • 

A. I. R. 1925 Oudh 243. 

Burden of proof—Lies on person setting up. 

The oHiis of proving any transaction to be a sham 
or a benami one lies on the person asserting it to be so, 
but even a very small quantity, of evidence is enough 
for such a purpose. But such a transfer cannot be 
considered as nothing and it is necessary for the person 
impugning its apparent character to show something or 
other to establish that it is a benami or sham transac¬ 
tion, {Kendall and PullaUy A. J. Cs.') Mt. RaJ 

Kunwari mt. Rani Maharaj Kunwar Kun- 
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82 I C. 832 : A. I. R. 1925 Oudli 243. f 

Doctrine of ativaiicemcnt tiocs not offiy m r 
/„dia—Tcst is source of purchase-money where other i 

circumstances fail. . . , . 

In India the doctrine of advancement m favour ot a . 

wife or a son has no application but the test to find i 

out whether a transaction is ioiami oi not 't-‘he . 
source from which the purchase-money is got, but 
even this test becomes relevant only in the nl’sence of ] 
all other explanatoiy circumstances. {A.tidall nmi 

PulOu. A. J. Cs.) MT. RAJ KUNWAK. r. KaR. 
MaHARAJ KUNWAR KUNWAR^I. ^ ^ ^^82 R ^ ^ 

- 'Effect of. 

So long as the benami transaction does not contva* . 
vene the provisions of law. the Courts J/® 
cive effect to it. {IVazir Ifasan and / ullan. A. J. 
Cs.) BANSI DHAR V. AJunHIA PRAS.^K ^ #?1Q • 

27 0. C. 175 : 82 I. C. 333 ; 11 0_ L. J. 619 

A. I. R. 1925 Oudh 120. 

- Fraudulent transfer—Carrying out the fraud 

-Suit for rearocry of propert)—If mamtaitiahlc. 

Where in order to defeat his creditors, a debtoi 

conveyed his property to another and when the same 
was attached by the creditors the transferee success¬ 
fully objected to the same and got the attachment 
raised, the debtor cannot afterwards maintain a suit 
for recovering the properties on the ground the trans¬ 
fer was fictitious. A party guilty of entering into a 

fraudulent contract would be entitled to recover the 
property conveyed provided the fraudulent purpose has 
not been executed. Case-law referred to. {n aztr 
riasan and Cuming. A. /. Cs.) RAUNAQ AClv. 

Nazir Hussain. 73 I. C. 359 : J ■ 

A. I. R. 1924 Oudh 321. 

- Contracts — Pro-note — Assignment. 

No assignment can be made in favour of a benami- 
dar. {/Canhaiya J.C.) RAM SiNGH r. 

RaGHU BaNSA. 26 0. C. 201 : 9 0. and A. L. B. ^9 : 

72 I. C. 877 : A. I. R. 1923 Ondh 3. 

■ Burden of proof—Though slight evidence is 

sufficient, probabilities are not enough. 

Per Das. J .— As benami transactions are very 
familiar in Indian practice, even a slight quantity of 
evidence to show that it was a sham transaction may 
suffice for the purpose. The person who impugns its 
apparent character must not rely, however, solely on 
probabilities. He must show something definite to 
establish that it is a .sham transaction, on the principle 
that the burden of proof lies upon the person who 
claims contrary to the tenor of a deed and alleges that 
the apparent is not the real state of things {Daroson 
Afillcr. C. /.) HITENDRA SINGH V. RAMESWAR 

Singh. 4 Pat. 510 : 87 I. C. 849 : 

88 I. C. 141 : A. I. R. 1925 Patna 626 . 
- Presumption exists that Purchase ts for bene¬ 
fit of person providing purchase money—But presump- 
tion is strong or weak according to circumstances and 
is rebuttable. 

Where property is acquired in the name of one 
person but the purchase price is paid by another, a 
presumption arises that the transaction is one for the 
benefit of the person providing the money. 6 M. I. 
A. S 3 , 42 I. A. 202 , 45 I. A. 97 , 46 I. A. i, and 1923 
Cal. 228 Ref. to. But apart from the fact that the pre¬ 
sumption is rebuttable, its strength or weakness can 
only be gauged by reference to all the surrounding 
circumstances. 

Per Mullick. y.—It is true the payment of the 
consideration money is not everything in a case of 
Benami. But after all it is a question of fact whethey 
• the payment of the money was a gift or a transaction 
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for the benefit of the owner of the money. There is- 
no question of presumption or of onus of proof ; the 
matter is simply one of balance of evidence. _ 

Per Foster. /.—Where the cest of acquisition has 
a double source and is only in part traceable to the- 
Dlaintiff. the Court should, in the absence of an un¬ 
ambiguous criterion of ownership take into considera¬ 
tion the surrounding circumstances, the position of the 
Darties, and their relation to one another, the motives 
which could govern their actions,and their subsequent 
conduct including their dealings with or enjoyment o§ 
the disputed property. There is no presumption on 
either side. 1923 Cal. 228 ; 35 I- A. 104 : 3° ^I- JSS 
& Id M I A 4'?3 Foil. {Dawson Miller. Mulhck 

Harihar Prasad Singh,.. 

MaharaJ Kesho Prasad Singh. 

6 P. L. T. S’jp. 1 : A. I. R. 1925 P. d 8 . 

- Evidence of. ..... 

Benami transactions require conclusive evidence to 
prove that they are such. Mere suspicion is insuffi- 
cient. (^/ 70 ola Prasa<i K^il^oaitt Schdys 

raJkeswar Prasad Narain Singh v. Md. 

I KHAT.II.-UC-KaHMAN. ® 

78 I. C. 796 ; A. I. R. 1924 Patna 459. 

_ Evidence of—Proof— Vendor living with 

vendee {his wife) and his being involved tn debt is not 
sufficient proof. 

The circumstances that the vendor who was the 
husband of the vendee continued to live in the house 
up to his death and that he was in debts and there¬ 
fore had some motives in entering into a Benami tran¬ 
saction- is not sufficient to establish the benami cha¬ 
racter of the transaction. {Mulhek and Kulwant 
Sahav. JJ) PURAN MULU v. MT. DlLWA. 
t -p I T 54 : 72 I. C. 1003 : A I. R 1924 Patna 333. 
_ Effect of—The beneficial owner ts the legal 

In a benami purchase of land, the person who is 
proved, as a fact, to be the beneficial owner is the 
actual legal owner. (Ross. /.) MUNSHI 
PRASAD 7 '. JUGDEEP SaHAI. 1 F. L. K. Sib r 

77 I. C. 252 : A. I. R. 1924 Patna 185. 

__ Presumption—Intention to gift presumed 

Where the father purchased the property i*] the 
name of the son but with the father’s money and the 
intention was to make a gift to son and the intentiOT 
was acted upon. Held it is a gift to the son. {JwMa 
Prasad and Adami. J J.) ^aHOMED \AKUB z.. 

ABDUL QUDDUS. 4 P. L. T. 

A. I. B. 1923 Patna 187. 

_ Etfeet _ Benami transactions—Whether Re¬ 
venue Courts can recognize — Gift—V ahdity. 

D executed a deed of gift to R in 1Q19- I*' 
there was a quarrel between R and R’s son and there 
was a case under S. 145 ^ Cr. P. Code. In 1921 D sided 
with the son and executed a cancellation deed of the 
r gift. In 1922 R executed another deed of gift to Kk. 

Rk applied for registration which was refused on the 
5 ground that the transaction was benami but the Com- 
I missioner ordered the name of Rk. to be registered* 

“ The petitioner then moved the Board on revision. 

. Held. Benami transactions were fraudulent ana 
3 could not be recognized by a Revenue Court. The 
- Registration Court had no business to question whether 

1 Rk’s name had been rightly registeretl or not. Held, 

2 further, that S. I45> Cr. P. Code case had been decid¬ 
ed in favour of Din 1921 which was brought during: 

e the lifetime of the late proprietor and the right to- 
f possession was declared in favour of 1 ) who was com- 
r petent therefore to make a gift in favour of her daugh- 
rt ter Rk. {Foley). RaJkDMAR GIRISHNANDAK* 
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:benamidar, 

Singh v, Babui Ramkishori Kuer. 

2 Pat. L. R. 227 (Rev.). 

- Test of—Consideration, a debt actually due. 

A transfer in consideration of a debt which is 
actually due cannot be regarded as benami. {Coutts 
and Macpkersony //.) MuSSaMMAT Ribi SaIRA v 
BIBI Saliman. 63 I. C. Ill : 2 Pat. I. T. -577. 

— — Test. 

One test to find out whether a transaction is benanii 
is to find out the source of purchase money and an¬ 
other is the inference arising from the fact of posses¬ 
sion of the property in question. (^Kincaid, J. C. and 
Raymond, A, J. C.) PewaNDBAI v. ChetaNLaL 

62 I. C. 1002 : 15 S. L. R. 84. 
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" —Decree Suit against-—-Real purchasers 'ivken 
affected- —Effect of non-ioinder of real owner. 

A suit against a benamidar binds the real purchaser, 
even though he may not have been made a party to 
the suit. But the plaintiff cannot be allowed by 
beeping the real purchaser out of the record to en¬ 
force a right against an ostensible vendee which he 
would not have been entitled to enforce against the 
real purchaser had he been brought on the record. 
iSulaiman and Kankaiya Lai, //.) Mt. RaM* 

Sakhi Kuar V. Lachmi Narain I.al. 

L. R. 5 A. 616 : 80 I. C. 42 ; A. I. R. 1924 A. 802. 

-- Right to sue — Ejectment. 

A benamidar can sue for ejectment for property 
standing in his name. i 8 All. 69 ; 21 All. 380 ; 17 A. 
L. J. 166 Foil, {Stuarty /.) ShaKI-UD-DIN *v. MT 
HormaT. 701. C. 849 ; A. I R. 1923 A. 10. 

“ Suit by, on mortgage — Maintainability. 

Narayan Keshav V. KaJi Gulam mohidin. 

49 Bom. 832. 

-- by or against benamidar binds the real 

■owner. 

The benamidar has no beneficial interest in the pro¬ 
perty or business that stand in his name ; he represents, 
m fact, the real owner, and so far as their relative 
legal position is concerned he is a mere trustee for 
mm. 46 Cal. 566 Foil. Suit by or against benamidar 
binds the real owner. (Macleod, C. J. and Coyajee, 

J.) Kondi Savla Bachul V. Banachand 
ChenikaM. 27 B. L. R. 667 

A. I, R. 1925 Bom. 422. 

*-- --- Right to sue. 

_ A benamidar has no right to bring a suit claiming 
tttle and for possession when he is suing in effect the 
beneficial owner. 23 Cal. W. N. 521 Dist. ^Sander- 
sm, C, J. and Chose, J.) DaMODAR MaNDAL z;. 
KaRAMAT Ah. a. I. R. 1923 Cal. 536. 

- Right to sice. 

A benamidar can maintain a suit for recovery of 
ppssession. {Newbould, J.) Mafizuddin How- 
ladakv. Mahomed Islam Chowdhury. 

67 I. c. 741 ; A. I. R. 1923 Cal 281 . 

- -^Right to sue—Obstruction to light and air. 

A suit by a benamidar for the removal of an obstruc- 

of light and air in a house, is maintain- 
able. 46 (^1. 566 Ref. (^Mocker?ee and Panton, JJ.') 

Panchu Gopal Chatterjee V. Matangini Debi 

__. 64 I. C. 581: 35 C. L. J. 43. 

A benamidar moTtg^ee, is entitled to sue on the 

mortgage even though.he has not added the beneficial 

^ t^esuit. CMooher/ee and Buck- 

dand, //.) Krishnajiban V, Mahammad. 

„. , . 63 I. C. 244: 33 C. I. J. 369. 

^ —Rtght to sue for damages. 

A, benamidar can sue for. damages for. breach of 
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contract. {Abdul Raoof. /.) BaLMOKAND v. SHAN¬ 
KAR Das. 76 I. C. 125: A. I. R. 1925 lah. 68 . 

- Right to sue—Real owner not impleaded. 

So long as the transaction does not offend any pro¬ 
vision of law, a benamidar can sue in respect of pro¬ 
perty or debt standing in his name even without im¬ 
pleading the beneficial owner. {Scott-Smith and Mar- 
tineau, JJ.') BHANA MaL Beli Kam. 

62 I. C. 799 (Lah.) 

■--- Right to sue—Suit by benamidar is maintain¬ 

able except against the beneficial owner. 

^ A true benamidar i. e., a pei'son who has merely lent 
his name to the transaction and is therefore a trustee 
holding a legal title without any beneficial interest in 
the property, can maintain a suit in his ow'ii name 
against, at any rate, all persons except the person bene¬ 
ficially entitled. 46 Cal. 566 and 42 Mad. 348 Foil. 
\Spencer^ C* J. and Stinivasa Aiyangar^ 

RaNGaPPa V. RaNGaSami. 1925 M. W. N. 232 : 

88 I. C. 249 : A. I. R. 1925 Mad. 1005. 
Suit by Suit for ejectment is maintainable 
whether the transfer :■ as supported by consideration or 
not. 

Per Phillips and Venkatasubbarao, JJ.~—{/n the 
Order of Referenced) A benamidar can bring a suit 
for ejectment although he is not the real owner. The 
rule applies whether the transaction is supported by 
consideration or it is only a transfer by the owner to a 
benamidar which was not really intended to effect a 
transfer. 46 C. 566 (P. C.) Foil. {Coutts Trotter, 
Ramesam and Wallace, JJ.) Govinda NaIDU v. 
Chengalrova MUDALI. ' 47 M. L J 415 • 

35 M. L. T. 29: 1924 M. W. N. 733.- 47 Mad. 89el 
83 I. C. 74; A. I. R. 1925 Mad. 22 (F. B.) 
Position of—Admission of title in third party 
‘—Effect of — Conveyance. 

An admission by a benamidar that the property 
standing benami \n his name belongs to a person other 
than the beneficial owner does not convey any title to 
that person. {Phillips and Venkatasuhba Rao, JJ.) 

Visvanatha Aiyarz/. Vengama Naidu. 

34 M. L. T. 264 : 19 L. W. 567 : 78 I. C. 52 : 

„ . A. I. R. 1924 Mad. 749. 

•Real owner. 

Payment to benamidar binds real owner, if made 
without notice and objection by him. {RTrishnan and 
Odgers, JJ.) AnTHAYA HeGADE v. ManJaYA SheT- 

^ 14 L. W. 371: 41 M. I. J. 393: 

(1921) M. W. N. 642: 69 I. C. 642: 45 M. 84: 

, A. I. R. 1922 Mad. 178, 

Eight to sue^Relation to real <no>ier—^E 7 ifor- 
ceahtltty of benafni transactions. 

It is clear that benamidar can sue. 46 C. 566 ; 42 M, 

13 C. P, L, R. 33 Ref, This system under which 
property IS acquired and held in names other than 
those of the real owner is a common practice in this 
country and if a benami transaction does not contra¬ 
vene thp provisions of law, courts are bound to give 
eff^t to it. It has been held that a benamidar though 
be has no,beneficial interest in the property represents 
m fact the real owner and as far as their relative posi¬ 
tion IS ccncemed is a mere trustee for him. {Prid- 
eaux, A. J. C.) BaLKRISHNA V. LaKHU. 

_ 68 I. C. 191; A. I. R. 1922 Nag. 239. 

• ^ ^^^^Ltability utider lease in favour of 
benamidar. 

, ^ is taken in the name of a benamidar, 

the plff. lessor is entitled to bring his suit for the thika 
reiU either against the beneficial owner or his farzidar, 
and It is not necessary that the plff., should be aware 
at the date of the inception of the tenancy of the in¬ 
terest of the beneficial owner in order to inaintain his 
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bench of MAGISTKATES. 

suit against him. (Coutts and Macphersou, //>) 

Malik Tharat Karim v. Musst. Bal Kuai^. 

64 I. C. 515 : 2 P. L. T. 740. 

BENCH OF MAGISTKATES.—.V/'.r 
iSgS, Ss. 15 . 16 , etc. 

beneficial—I nterest. 

.SVi- (l) rDNTRACT—STRANGER. 

( 2 ) Trust. 

(■i) TRUSTS At. 

Owner. 

Scf (l) CONTRACT—STRANGER. 

(2) TRUSTS. 

(3) TRUSTS Act. 

BENEFICIAKY. 

See (i) CONTRACT — STRANGER. 

(2) TRUST. 

(3) TRi STS Act. 

benefit of DOUBT. See CRIMINAL TRIAL. 

benefit to estate. 

See (i) Guardian and ■ward. etc. 

( 2 ) Hindu Law—Joint Family—Manager. 

( 3 ) Minor. 

BENGAL alluvial LANDS ACT (V OF 1920'). 

- S. lO~Effec'. 

S. 10 negatives tho implied repeal of S. 14S 
Grim. Pro. Code, so far as recently alluvial 

lands are concerned. {Grcamrs and J^ 

JABBAR 7'. MaFIZUDDISaRKAR. 28 0 W.N. 7W: 
81 1. C. 931: 25 Cr.L. J. 1107: A. I. R. 1924 Cal. 980. 

BENGAL ALLUVIAL LAND SETTLEMENT ACT 
(XXXI of 1858.) 

- S. \—Alluvial land— Settlefuent—Effect. 

Where alluvial fand has been settled as a separate 
estate with jama, it ceases to have any manner of con¬ 
nection with the original estate. {Mockerjee and Ean- 

kifh /J.) Saudamini Dasya V. Secreiary of 
State 39 Cal. 822 : 38 C. L. J. 47. 

^ I. B. 1924 Cal. 197. 

BENGAL ALLUVION AND DILUVION ACT (IX of 

1847.) , 

- —Char formed in bed ineluded in proprietor's 

land is assessable. 

Char formed in the bed of river proved to have ex¬ 
isted at the time of Decennial Settlement can be assess 
ed with additional revenue, although the bed 
was included in the land of the propnetor 
at the time of the settlement. (1922 P. C. 6 
Foll.^ Prior to the decision in 1922 P- C. 
6 a distinction had been drawn between the asses^ibi- 
lity of chars forming in a navigable^ river and those 
forming in a non-navigable river existing at the date of 
the Decennial Settlement, upon the ground that if such 
a river was non-navigable, the bed formed part of the 
settled estate and must be regarded as having been 
taken into account at the time of the settlement# That 
distinction was disapproved in 1922 P. C 6 , the basis 
of that ruling being that property is one thing and ass- 
essibility is another. {Rankin afid Page, J J f) SF.CRE* 

tary of State t'. Sarat Sundari debi. 

29 C. W. N.195: A. I. R. 1925 Cal. 447. 

— ——Construction. 

It would be an erroneous interpretation of Act IX of 
1847 to hold that it rendered the Board of Revenue 
Supreme and enabled them to make valid and effectu¬ 
al a proceeding on their part which the law had decla¬ 
red to be wholly illegal and invalid. {Mookerjee and 
Chotzner, //.) SREENATH ROY V. SECY. OF STATE. 

36 C. L. J. 345: 50 C. 276: A. I. R. 1928 Cal. 233. 
■ - - Applicability» 


BENGAL ALLUVION AND DILUVION ACT (IX OF 
1847). 8 . 1. 

Lands covered by the original Decennial and Per¬ 
manent Settlement are not within the scope of the Act. 
{/.nala Prasad and Ross, //.) RaMNANDAN SaH^ 

7/. Jaigobind Panday. 2 PaL 839 : 

75 I. C. 955 : A. I. R. 1924 P. 213. 
_Ss. 1. 3 and 6— Scope and effect of — Assess¬ 
ment of ciiar lastd—Snit to set aside—Limitation— 
Bengal Regulation II of 1819 , Ss. 24 and 31 . ^ 

Act IX of 1847 was framed with a view to substi¬ 
tute. in cases of assessment of alluvial lands a simpler 
procedure than that embodied in Regn. II of 1819 , 
which was intended to apply in the main to resump¬ 
tion of lands held free of assessment, without the sanc¬ 
tion of the proper authorities or under illegal or in- 
valid tenures* The expression ‘ any such new map 
in S. 6 of Act IX of 1847 refers to the new map made 
according to “new survey^ as contemplated in S. 3 , 
That section provides for periodical sur\'eys at inter¬ 
vals of not less than ten years after a revenue survey 
has been completed and approved. The object of the 
“new survey” is to ascertain the “changes’ that may 
have taken place since the date of the last previous- 
survey by alluvion or dereliction (not changes by pos¬ 
session), S. 6 then imposes upon the revenue authon- 
ties the duty to assess what may be called added land^ 
whenever, on inspection of the new’ map, it appears 
that land has been added to an estate paying revenue 
directly to Government. There must consequently be 
a comparison between two maps made at an interval 
of not less than 10 years and each showing the reve¬ 
nue paying estate concerned. That estate must ac¬ 
cordingly be in existence as a revenue-paying estate, 
if not before, at least on the date of the first of the 
two maps taken as the basis for compensation.^ It is 
only when on an inspection of the new m?,.ps it ap¬ 
pears that land has been added, that there is legisla¬ 
tive authority for the assessment of additional reve¬ 
nue The procedure contemplated by Act IX pf 1847 
is fundamentally different from that provided by 
II of 1819 . The change had been rendered feasible, 
chiefly by reason of the progress of the sur\ey opera¬ 
tions throughout the province. The survey operations 
conducted by Major Rennel had not been undertaken 
for revenue purposes; and it was only during the first 
half of the 19 th century that sur\'eys of different types 
(Khasra, Thakbust and Revenue) were systematically 
carried out with a view to define every estate on the 
Collector’s rent roll and to determine the relation of 

land to jama or revenue by the ascertainment of the 

areas and boundaries of estates or mahals. The S)rs- 
tem of assessment inaugurated in 1847 could not have 
been even contemplated in 1819 . Two such systems, 
so radically distinct, cannot possibly be amalgamated. 
A suit was instituted on 29 - 6-1915 lor ^ 
that certain land was not “added land* within S. o of 
Act IX of 1847 and that the assessment thereon was 
ultra vires. The revenue authorities had levied an 
assessment on the footing that the lands had been 
gained by alluvion from a river. The assessment was 
approved by the Board of Revenue on 28 - 11 - 1^912 and 
a notice of the date 20 - 2-1913 was served on the plain¬ 
tiffs on 15 - 3-1913 informing them of the assessment A 
petition for review put in by the plaintiffs had bwn 

rejected on 29 . 6 - 1914 - L was contended for the de¬ 
fendant (Secretary of State) that S. 24 of Regn.^ II of 
1819 was applicable to the case and that the suit w'as 
barred either under that section or under Art. 14 of 
the Lim Act. Held, that the suit was not based under 
either provision, as none of them was applicable to 
the case. 24 C. \V. N. 813 dissented from. {Moo- 
kerice and Rankin, J Jf) PEARV LaL Ra\ CHOW- 
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BENGAL ALLUVION AND DILUVION (IX OF 1847) 

S. 3 . 

DHURi V. Secretary of State. 39 c. L. J. 454 : 

A. I. E. 1924 Cal. 913. 

♦— —S. 3 —Accretion aud alluvion—Assessment of 

land revenue—Mode of—Diara survey map—Rcstirvey 
by super-imposition—Functions of Board of Revemie. 

Under Act IX of 1847 , the Board of Revenue is the 
proper authority in all cases of accretion or alluvion 
and all matters of survey, measurements, boundaries, 
etc., of assessable land, and its decisions are final, 
provided that (i) there has been no fundamental ir¬ 
regularity in the proceedings indicative of defiance of, 
or non-compliance with, the essentials of legal proce¬ 
dure, ( 2 ) the of establishing such fundamental 
and essentia) violation, if any. of statutory require¬ 
ments is upon the person alleging it, ( 3 ) any doubts 
on matters of fact .‘•uch as inaccuracy or incomplete¬ 
ness of maps or surveys which are within the special 
province of the Board of Revenue should be promptly 
advanced before the Board in the course of the pro¬ 
ceedings before it without which Courts of law will 
not entertain them. 19 I. A 140 ; 32 M. L. J. 505 , 
Ref. 48 I.A. 565 , Applied. {Lord Shawf) SECRETARY 

OF State v, Jatindra Nath Chowdhury. 

47 M. L, J. 48 : 51 I. A. 241 : 61 C. 802 : 
29 C. W. N. 1 : 80 I. C. 1023 : (1924) M. W. N. 588 : 

35 M. L. T. 146 : A. I. S. 1924 P. C. 175 (P. C.) 

-Ss. 3 and 6 — S^rveymaps—Any such new 

map meaning — Comparison — Evidence — Accretion — 
Onus. 

The expression “any such new map” plainly refers 
to the “new map” made according to “new survey” as 
contemplated in S. 3 . The section provides for periodi¬ 
cal surveys at intervals of not less than 10 years, after 
a revenue survey had been completed and approved. 
The object of the “new survey” is to ascertain the 
“changes” that may have taken place since the date 
of the last previous survey,—that is, changes by allu¬ 
vion or direliction (not changes by a possession). S. 6 
then imposes upon the revenue authorities the duty to 
assess what may be called added land, whenever on 
inspection of the new map it appears that land has 
been added to an estate paying revenue directly to 
Government. There must consequently be a compari¬ 
son between two maps, made at an interval of not less 
than 10 years and each showing the revenue paying 
estate concerned. That estate must accordingly be in 
existence as a revenue paying estate if not before at 
least on the dat^ pf the first of the two maps taken as 
the basis for comparison. The true position is that 
the revenue survey map is taken as the basis of com¬ 
parison ; but <he comparison of the map is n^ con¬ 
clusive, The comparison sets the revenue authorities 
in motion, and they may, then, on the best materials 
they can procure, proceed to assess what land they 
deem to be assessable. What is liable to be assessed 
with revenue is, land not previously assessed, not land 
which has been formed since the revenue survey map. 
In the determination of the question, whether the land 
sought to be assessed is added land, w’e have to deter¬ 
mine the ^and included in the estate at the time of its 
creation aS a permanently settled estate. For this pur¬ 
pose, the revenue survey map is valuable but it is not 
conclusive evidence. {Mookerjee and Rankin^ //.) 

Saudamini Dassya V, Secretary of State for 
India. 60 C. 822 : 3^ C. X. J. 47 : 

A. I. E 1924 Cal. 197, 
S. 6 —Imposition of asiessmcnt-^Lands must 
he *adde<P lands. 

To entitle the Crown to impose an assessment under 
Bengal Act IX of 1847 it must be .shown that the 
lands which are sought to be resumed and a^essed 


BENGAL ALLUVION AND DILUVION EEGULA* 
TION (XI OF 1825), S. 3, 

with revenue are “ added’’lands within the meaning 
of S. 6 i.i.e.') lands not included in the original assess¬ 
ment. (Mooher/ee and Cuming, //•') SECRETARY 

OF State for India v Upendra Narain Roy. 

36 C. L. J. 336 ; 71 I. C. 849 : A. I. E. 1923 C. 247. 

— —-S. 6 —Additional assessment—Newly added 

lands—Burden of proof 07i the C'rcwti—Rcr enuc and 
thak maps—Evidentiary value of 

The object of Bengal Act IX of 1847 was to enable 
the Crown to impose assessment on lands gained from 
the sea or by alluvion or dereliction from the rivers. 
The expression “any such new map” in S. 6 of the Act 
refers to the new map according to the new survey 
contemplated by S. 3 . The object of the new survey 
is to ascertain the change that may have taken place 
since the date of the last previous survey,that is, chan¬ 
ges by alluvion or dereliction (not changes by posses¬ 
sion) 5 Pat. L. J 681 Ref. S. 6 imposes upon the reve¬ 
nue authorities the duly to assess what may be called 
added land, whenever, on inspection of the new map, 
it appears that land has been added to an estate paying 
revenue directly to government. There must conse. 
quently be a comparison between two maps made at an 
interval of not less than 10 years and each showing the 
revenue paying estate. If not before, at least on the 
date of the first of the two maps taken as the basis for 
comparison. {Mookerice atid Chotener,//,) RaJa 

Sreenath Roy v. Secretary of State for 
India. 60 Cal. 276 : 70 I. c. 610 • 

36 C. L. J. 345 : A. I. E. 1923 Cal. 233 

—S. 6 —Added land^^BurdCti of proof. 

The burden of proof, lies upon the Crown to esta¬ 
blish that the land attempted to be newly assessed is 
added land, that is, land not included, in the original 
asse.ssment. {Mooher/ee aud Chotzner, JJ.) Sree- 
nath ROY v. Secy, of State. 36 c. L. J. 345 : 

50 C. 276 : A. I. E. 1923 Cal. 233. 

' S. 6 — Churs — Assessment. 

All Churs in non-navigable river flowing through 
permanently settled estate are assessable to public 
revenue- {Viscount Cave.) SECRETARY OF STATE 

V. Maharajah of Rurdwan. 49 Cal. 103 : 

42 M. L. J. 61 : 26 C. W. N. 619 ; 35 C L. J. 92 S 

48 I. A. 565 : 67 I. C. 835 .-4 0. P. L- E. 1 (F. C.) ; 

A. I. E. 1922 P. C. 6 (P. C.) 
“■ ~— -S. 6 — Notice—Ameitdment of. 

Notice served for the purposes of assessment under 
S. 7 of Act IX of 1847 can be amended. (Mooker/ee, 
A. J. C. and Fletcher, /.) SOUDAMINI UaSYA 

Choudhurany v. Secretary of State. 

65 I. C. 76 (C). 

BENGAL ALLUVION AND DILUVION EEGU- 
LATION (XI OF 1825), S. 1 — Applicability—Small 
atid shallow private river. 

The first part of S. i of Regulation XI of 1825 dpes 
not apply to land forming the bed of a small and shal¬ 
low river where the bed is recognized as the property 
of an individual. {Cuming and Banion, J/.) AN- 
DORA AKANDA V, NaSIR AKANDA. 

90 I, C. 1010 (Cal.)- 
' , ' “ S. 3 — *Changes^ means changes brought about 

by the action of river or sea. 

The word ‘changes* in S. 3 of the Act means changes 
brought about by the action of the river or the sea 
and not changes by the act of the proprietor in annex¬ 
ing to his estate the property of another proprietor. 
Therefore a map prepared ‘ under S. 3 can never be 
said to be a map according to possession of parties. 
{Das and Adami, JJ.') BIBI WaKILAN v. DEO 
NaNDAN PrOSaD, 5 Pat; L. J. 681 : 69 I. C. 298 : 

2 Fat. L. T. 81. 
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SENOAL alluvion and diluvion eegula- 

TION (XI OF 1825). S. 4. 

--s. ^^A^crctioti — Tenure — Title — Lease of 

aecretion hy Landlord. 

Under S. 4 0/ the Regulation, where land is added 
by gradual accession it becomes an accretion to^ the 
tenure of the person to whose estate it is a<lded. \Vhen 
it becomes added to an under-tenant, the subordinate 
tenure-holiler gets a title to it and the superior land¬ 
lord cannot lease such accession of land to a third 
party. All that he is entitled to is to an increment of 
rent. (M-' keriee, C.J- and TleteAer, /.) KariM v 
AfaJUDDI. 64 I. C. 805 : 33 C. L. J. 531. 

——S 4 (1)— Gradual aecretion — Meining of. 

The question as to what amounts to gradual accre¬ 
tion under S. 4 ( I ) of the Regulation, must depend 
upon the nature of the river, the manner of the accre¬ 
tion, and the quantity of the land thrown on each 
year. It need not be imperceptible, {/wila Prasad, 
C J and Das, /.) KHUBI MaHTON t*. LaCHMI 
Das. 63 I. C. 704 : 2 Pat. L. T. 599. 

_S. 4 {Z)—C/iur land—Question of title. 


QUINQUENNIAL DIGEST, 1921—1925 
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The question of title to a chur thrown up in a large 
navigable river, must be determined with reference 
to the condition of things at the time when the chur 
was first formed and the terms of S. 4 ( 3 ) ; but before 
applying this section the Court must determine whether 
the bed of the river in which tne char is formed be¬ 
longs to the public or to some individual* Mukherft. 
A. C, /. .Hid FUUhtr, /.) SURENDRA NATH MlTRA 

V. Secretary of state. 60 I. C. 395 (Cal.). 

BENGAL, ASSAM AND AGRA CIVIL COURTS ACT 
(XII of 1887). 

— —S. 20_ The section deals with forum of appeal 

only. 

The section does not give right of appeal from every 
order of a Dt. Judge to the High Court. It merely 
deals with the forum of appeal. (Dawson Miller, C. 
J. and Foster, /.) BIBI WaSLUHAN r/, MIR 
Nawab ALI. 3 Pat. 1018 : A. I. R. 1925 P. 138. 

BENGAL CESS ACT (IX of 1880). 

_.'Ss. 5. 41, 52 and 64— Arrears of cess—Sale of 

holding—Prior eneumbra/ues are not affected—Rent 
free tenure-^Liability to Pay cess — Notice — Presump¬ 
tion. 

Where a holding is sold in execution of a decree tor 
cess the purchaser obtains only the right, title and 
interest of the tenant. The purchaser does not hold 
the property free of encumbrances created by the 
tenant prior to the sale nor could he annul the encum¬ 
brance. 25 C. 179 ref. The liability to pay road cess 
does hot by itself create a charge on the, property. It 
is a personal liability enforceable under the Public 
Demands Recovery Act by the sale of the judgment- 
debtor’s interest. 30 Cal. 773 foil. In the case of a 
rent free tenure the liability to pay cess to the superior 
landlord arises only when the requirements of Chap. IV 
of the Act are complied with by the publication of the 
extract from the valuation roll. There is no presump¬ 
tion under S. 114 , illustration (c) of the Evidence Act 
with respect to notices prescribed by S. 52 of the Cess 
Act. The onus is on the person claiming the right to 
the payment of the cess to prove that the formalities 
prescribed by the Act have been complied with. 13 
Cal. 19 ; 25 Cal. 727 ; 15 Cal. 327 foil. (Jwala Pre^sad 
andRoss,//.) PlTAMBER CHOWDHUHY z/. KAHMAT 

Ali. 1 Pat. 218 : 1922 P. H. C. C. 167 : 

SPat. L. T. 282 : 65 I. C. 138 : A. I. R. 1922 P. 303. 

_S. 17— Revaluation-^Mode of enquiry. 

When the cultivated area shown in a return is less 
than: the area shown in the Settlement Register, and 


BENGAL CESS ACT, (IX OF 1880), S, 95. , , 

the decrease is not satisfactorily explained by the 
maker of the return, then the Revaluation Officer 
should add the deficit to Part I and value it accord¬ 
ingly. The proprietor is of course bound by the notice 
urTder S. 17 to state the whole area of his estate, and 
the fact that land is temporarily diluviated does not 
remove it from the area to be accounted for/ On the 
other hand, the explanation is one that ought to be 
properly examined, and the assessment made 
on the facts ascertained. (Morshead, M. C») KeSHO 
NARAIN Singh z*. Emperor. 2 Pat. L. R. 48 (Cr.). 

■s. 20 —Rpiulcees return — Ri?ht of landlord to 

reco 7 >er rent at a higher rate — B. T. Act, Ss- 105 ami 

t 09 A. ' , 

S. 20 of the Cess Act, 1880 , is not a bar to the 

landlord recovering rent at the rate settled in a pro¬ 
ceeding under S. 105 of the Bengal Tenancy Act, 1885 , 
when the road cess return showing a lesser rate, was 
filed prior to such proceeding. (Coutts and Ross, J Jf) 

Nazir Rai v. kesho Prasad Singh. 

6 Pat. L J. 622 : 1922 P. H. C. C. 57 : 66 I. C. 3 : 

3 Pat. L. T. 141 : 4 U. P. L. R. (Pat.) 23 : 

A. I. R. 1922 P. 66 . 

-S. 41— Patni lease. 

Parties can contract themselves out of the provi¬ 
sions of S. 41 of the Cess Act. {^Richardson and 
Suhrawardy, //.) RaJa BHUPENDRA NaRAYAN 
SiNHA V. MIDNAPORE ZEMINDARI CO. 

A. I. R. 1922 Cal 300. 

-S. Lauds held on payment of rent in Vind 

—Liability to pay cess. 

Irrespective of whether rent is payable in cash or 
in kind, cess is payable in respect of all lands held by 
a cultivating raiyat, (Brett, J.') JOGESH CHANDRA 
ROY V. ANNADA CHARAN CHOWDHURY. 

68 I. C. 662 : 26 C. W. N. 868 . 

_S. 41— Raiyat must pay cess to landlord. 

Under the provision of S, 41 of the Cess Act every 
cultivating raiyat is to pay to the person, to whom his 
rent is payable one half of the road cess, {Das and 
Ross,//.) Kesheo Prasad Singh v. Ramdea 
K uAR 87 I. C. 439 : 6 P. L. T. 214 : 

A. I. R. 1925 P. 473 (1). 
___Ss. 41, tkZ—Liability to pay cess—Determina- 

tion. i. J 

The liability to pay cess under S. 41 must be deter¬ 
mined according to the entries in the Cess Valuation 
Report. Civil Courts have no jurisdiction to interfere 

with it. (Ross, /.) Kesho Prasad Singh v. Ram 
SWARUP AHIR. 90 I. C: 621 (Pat.). 

, S.41— Contract to pay cess is not illegal. 

Neither S. 41 nor any other section of the Act 
prohibits or renders illegal a contract to pay cess. 

3 C. L. J. 337 foil. (Jwala Prasad and Ross, //.) 
PITaMBAR CHOWDHURY V. RAHMAT ALI 

3 Pat. I. T. 282 : 1 Pat. 218 • 85 1. C. 138 : 
1922 P. H. C. C. 167 : A. I. R. 1932 P. 303. 

-S. Notice under, is a comiition precedetU 

to recovery of cess. ^Ross, J.) MURLI MaNOHAR 

raJa Nand Singh. 72 I. C. 1 (P.). 

A. I. B. 1924 Patna 205. 

. ■ — S. 93 — (jonclusiveness of valuation — If 
modified by $. 107 . KeSHO PrASAD SINGH BAHADUR 

V Ram Swarup Ahir. 90 I. C. 681. 

cantwt be used in favour of 
person makiHg statements therein—/Evidence Act,S* 21 . 

S. 9 S ot the. Cess Act restricts the provisions of 
S, 21 of the Evidence Act and makes the exception to 
that section inapplicable to the case of these returns. 
A return cannot be used under any circumstances in 
favour of the person making it but it c^n be used by 
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BENGAL CESS ACT (IX OF ,1880), S. 95. 

others for a purpose not directly connected with the 
statements made in the return. i^Suhrawardy and 

Chotzft^r^ //.) Chandra Mohan Maiti v. Kina- 
ram MAITI. 79 I. C. 412 ; A. I, R. 1925 Cal. 408. 

-S. 95— Statement in Return that land is in 

khas possession of landlord is not always accurate — 
Evidence Act> S. 32. 

The genesis of S. 95 of the Cess Act is traceable to 
a tendency on the part of landlords to describe lands 
though in the occupation of tenants, as in their Khas 
porsession for some possible ulterior purpose. A state¬ 
ment, therefore, that certain land is in the Khas pos¬ 
session of the landlord is of doubtful accuracy and 
ought not to be used in his favour when made in a 
Return by invoking the aid of S. 32 of the Evidence 
Act or some other adjective law. {^Suhraivardy and 
Ckotzner^ JJ.) CHaNDRa MOHAN Maiti v, KINA- 
RAM Maiti. 79 I. C. 412 : A. I. R. 1925 Cal. 408. 
■ - -S. 107— Scope of — If modifies S. 93. 

Under S. 107, what is done under the Cess Act is 
done only for the purposes of that Act and has no 
other effect on the rights of the persons. The section 
does not in any way modify the conclusive effect given 
by S. 93 to the cess valuation. {Ross,/.) KeSHO 

Prasad Singh Bahadur?/. Ram Swarup Ahir. 

90 I. C. 621 (Pat.). 

BENGAL CHOWKIDARI ACT (VI OF 1870). 

-S. 51— Ckaukidari Ckakran Lands, resumed 

by Government and transferred to Zamindars u7tder 
S. 51 —Plaintiff claiming possession under a prior 
pottah from Zamindat—Plaintiff is entitled to posses¬ 
sion only on payment of additiotial rent. 

In a suit to recover possession from the Zamindar of 
certain villages in Putni settlement of Chaukidari 
Chakran lands which had been resumed by the Govern¬ 
ment under the provisions’of Bengal Act VI of 1870,and 
were transferred to the Zamindar subject to the pay¬ 
ment of rent assessed on the lands in accordance with 
S. 51 of the Act, the plaintiffs (respondents) alleged 
that by a pottah of a previous date the appellant 
Zamindar granted certain villages in Putni settlement 
at a certain annual rent to the plaintiffs. The defen¬ 
dant Zamindar contended that the plaintiffs were not 
entitled to get possession thereof without paying some 
rent in addition to the annual rent fixed in the pottah. 
Held : that the plaintiffs were entitled to obtain 
Khas or actual possession of the lands in suit, but that 
they could not do so without paying an additional 
rent to the Zamindar. 44 Cal. 841 (P. C.) and 46 
Cal. 173 (P. C.) Expl. and Cons. ; A. I. R. 1925 Cal. 
651 Appr. {Lord Carsoft.) BhuPENDRA NaRAYAN 
Singh v. Narapat Singh. 42 c L. J. 272 : 

(1925) M. W. N. 724 : A. I. R, 1925 P. C. 226 (P. C.). 

' --S. 61— Transfer of Ckaukidari Chakran 

lands to zamindar by Government-^Putnidar cannot 
hold rent free. 

S. 51 does not entitle a putnidar upon resumption 
and transfer of chaukidari chakran lands by Govern¬ 
ment to the zamindar to hold the lands rent free; Its 
scope is to sustain the contract between the Zamindar 
and the putnidar under which the putnidar is entitled 
to' possession of the lands as part of his tenure. 
\Suhrawardy and Cuming, //.) PRt'YAMBADA 
DEBI ?/.>MONAHaR MUKHOPADHYA. 82 Cal. 576 : 
86 I. C; 781: 29 C. W. N. 328 : A. I. R. 1925 Cal. 651. 

Bengal civil courts act (xii of 1887). 

See a/!fi7^;UNDER BENGAL. N. W. P. AND ASSAM 
giYILCpVlRTS ACT., 

—;“S. 13 (2)— Civ. Pro. Code, Ss. 37 and 38— 
Execution of. decree—Decree not. transferred — Im- 
*fiovable property witkiiit awther Court's jurisdiction 

Q. D.—VOL. I—14 


BENGAL COURT OF WARDS ACT aX OF 1879). 

'as assigtied by D. J—Jurisdiction of Court passing 
decree, as conferred by Local Govern?nent extending to 
the property—Latter Court can attach same. 

The District Judge cannot by any order under 
I S. 13 (2) take away the jurisdiction of a Court to 
j execute a decree passed by it, when (the execution 
i case not having been transferred by it to any other 
' Court) it is the only Court which can execute it under 
; the provisions of S. 38 read with S. 37 of the Civil 
, P. C. A decree was passed by a certain Munsiff’s 
I Couit. The Court’s territorial jurisdiction conferred 
by the Local Government under S. 13 (i) extended 
I over the immoveable property sought to be attached. 

But the property was situate within the jurisdiction of 
: another Munsiff’s Court as assigned by the District 
' Judge, under S. 13 (2) of the Civil Courts Act. The 
I execution case was not transferred to any Court, 
j Held, that the Court which passed the decree had 
jurisdiction to attach the property. {Chatterjee and 
! Chotzner, //.) ASIRUDDIN MONDAL v. RaM 
1 Shakhi Debya, 41 C. L. J. 166: 86 1. C. 775 : 

j A. I. R. 1925 Cal. 679. 

; BENGAL COURT FEES (AMENDMENT) ACT 
j (IV OF 1922). 

j- Grant of letters of administratiofi—Property 

\ outside Bengal—Levy of fees — Legality. 

Under the provisions of S. 8o-A. (i) of the Govern¬ 
ment of India Act, the Local Legislature has power to 
make laws for the peace and good government of the 
territories of the Province, and under S. 80 A. (2) the 
Local Legislature may, subject as therein mentioned, 
that is to say, subject to the limitations mentioned in 
(3), repeal or alter as to that Province any law made 
before or after the commencement of the Act by any 
authority in British India. The limitations imposed 
by S. 80 (3) relate {a) to the imposition of new taxes 
other than those set out in Sch. I of. the Scheduled 
Taxes Rules. It is quite true that duties, which are 
collected by means of stamps are in a sense stamp 
duties, for instance in England, estate duty, probate 
duty and succession dvty are stamp duties because 
they are so collected ; but it is doubtful whether a 
Court-fee becomes a stamp duty within the meaning of 
the Scheduled Taxes Rules, Sch. I, because it is 
collected by means of stamps. The stamp duties 
referred to in Sch. I mean some .such duties as are 
imposed by the Indian Stamp Act, and do not comprise 
court-fees comprised in the Court Fees Act, even 
although in a sense they are stamp duties as being 
paid by stamps. The sum charged upon a grant of 
probate or of letters of administration is not a tax or 
duty levied upon the property upon which the probate 
or administration operates, and it is not charged 
thereon as is estate duty in England, but it is merely a 
fee levied by the Court issuing the probate or letters 
of administration for the work done in this connection. 
This is so in spite of the fact that the fee is levied 
upon the value of the property. Court-fee on probate 
or letters of administration is rightly levied at the 
enhanced rate on the value of all assets whether in the 
province or outside. {Greaves, J.) GEORGE THOMAS 

Williams, in the goods of. 60 Cal. 597 : 

27 C. W, N. 812 : 76 I. C. 466 : A. I. R. 1924 Cal. 115. 

BENGAL COURT OF WARDS ACT (IX OF 1879), 

- Mafiager—Lease for 7nore than ten years — 

Grant of—Conditional acceptatue of rent—Effect of—. 
Subsequent suit by wards, for efeettneni. 

In 1906 the General Manager of the Court of Wards 
granted a patta in respect of land measuring about 
800 bighas in favour of the defendants. Before the 
grant the manager wrote to the Collector proposing a 
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settlement for a term of ten years with the defendants 
on condition that they should pay a progressive rent, 
construct and maintain embankments at their own 
expense. On a report made by the Collector, the 
Commissioner accorded sanction. The palta granted 
to the defendants by the Manager contained a clause 
authorising the defendants to acquire a right ot occu* 
pancy in the land and giving the C«jurt of Wards no 
power either to dispossess them from the land at will 
or to enhance the rent thereof without recourse to 
law. The patta also recited that the rights there¬ 
under would vest in the heirs of the grantees. After 
the expiry of the term of ten years the General 
Manager of tlie C'ourt of Wards, acting as guardian of 
the Wards, sued in ejectment 

Held, that the lease in so far as it purported to 
confer permanent rights of occupancy or to create a 
term exceeding ten years, was void as against the 
plaintiffs. The Manager had no authority to grant a 
lease so as to enure for more than ten years and the 
lease was therefore void in so far a.s it exceeded that 
limit. The defendants however were entitled to com¬ 
pensation for the embankments they have constructed 
and the improvemenis they had effected. {A'iehard- 
sonaud Shnmsul Huda, //.) MUKBUSOR RaH.^MAN 

Chowdhury v. RaJ Lakhi Pf.bya. 

81 I. c. 744 : 39 C. L. J. 102. 

-S. 51— ManageY of Court of Wardx — Appoint- 

merit of guardian ad litem of minor 7uard. 

Where the manager of the Court of Wards applies 
to be appointed guardian ad litem of the minor ward 
in execution proceedings, he should forthwith be ap* 
pointed. e~vl>ould and Chose, J J-'I KHaJEH 

Salaluddin V. Afzal regum. 28 C. w N. 963 : 

39 C. L. J. 690 : A. I. R. 1925 Cal. 23. 

-S. BO~f^e/inf/iiishment hy Hindu widaxvs— 

IFhen prohibited. 

S. 6 o of the Court of Wards Act constitutes a pro¬ 
hibition on the power of a Hindu widow to relinquish 
the estate in her possession without the concurrence 
of the Court of Wartls under certain circumstances 
only. If the transfer is not really one of relinquishment 
but a voluntary act of transfer, then S. 6 o will apply. 
{Das and A'ulwant Sahay, MaN SiNGH v. 

Navvalakhbati. 2 Pat. 607 = 

4 P. L. T. 335: 73 I. C 822 : A. I. R, 1923 P.492 
BENGAL ELECTORAL RULES. 

-— —R. 29 —Doubt as to the rule is to be resolv 

ed by Governor. 

The power conferred on the Local Government by 
Rule 29 of the Bengal Electoral Rules is a discre¬ 
tionary one and if there be a doubt as to the true in¬ 
tention of that rule that doubt is to be resolved by the 
Governor. (Sanderson, C. J. and Richardson, y.) 

Manindra Chandra v. Provas Chandra. 

51 Cal. 279 : 39 C. L J 58 : 

79 I. C. 1042 : A. I. R. 1924 Cel. 761. 

- R. 31 —Effect of—High Courts power under 

S. 45 , Specific Relief Act. 

Rule 31 of the Bengal Electoral Rules which pro¬ 
vides that no election can be called in question except 
by way of an election petition takes away the power 
of the High Court under S. 45 . Specific Relief Act to 
direct the Returning Officer to do his duty as specified. 
(Sanderson, C, J. and Richardson, y.) S. N. HaLDER 
V. S. N. MaLLIK. 

28 C. W. N. 127 : A. I. R. 1924 C. 454. 
BENGAL embankment ACT (II OF 1882). 

—-S. 68 —Order of Collector for payment of 

lump sum without instalments is binding in Courts 
though erroneous. 
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BENGAL ENCUMBERED ESTATES ACT (VI OF 
1876). 

An order for apportionment was made by the Collec¬ 
tor as between the proprietors on the one hand and 
the tenure-holders on the other. This order was 
made after due sen/ice of notice on the tenure-holders.. 
The order w’as defective inasmuch as it .specified 
merely the amount payable by the tenure-holder and 
the proprietors, but did not specify the instalments 
and the dates on which the sum included in each 
instalment was to be made payable. This final order 
was served upon the tenure-holder. It is remarkable- 
that no exception was taken to this order, though it 
was manifestly erroneous whether by the proprietors or 
by the tenure-holders. The proprietors paid the amount 
due to the Collector in one instalment in accordance 
with that order. They then instituted the present suit 
for recovery of the amount from the tenure-holders* 

The tenure-holders objected that they were not liable 
to pay the entire amount in one instalment. The 
flourts below have trade a decree in favour of the 
plaintiffs, only in respect of such sums as would have 
been payable by the tenure holders if an order of pay¬ 
ment by instalments had been correctly made by tbe 
Collector under section 68 . Held the Courts below’ 
had in substance replaced the actual order of the 
Collector by an order which should have been made 
by him and that it was not open to the court below to 
adoDt this method of giving relief to the plaintiUs. 
(Mookerjee and Chotzner. JJf) KUMAR .AruN 

Chandra Sinha v. Man Mohan Sinha Roy. 

37 C. L. J. 685 ; 70 I. C. 784 (2) : 

A. I. R. 1924 Cal. 154* 

—-S. 78 — Act of accused nc<d not be mala fide. 

In order to support a conviction under S. 78 on the 
ground that the accused by any wilful act destroyed 
or diminished the efficiency of an embankment, it is 
not necessary that there should be a finding that the 
accused acted mala fide. (Newboutd and B. B. Ghose^ 

jj.') Executive Engineer, Nadia Rivers Divi¬ 
sion V. ashutosh. 

52 Cal. 573 : A. I. R. 1925 Cal. 921. 

. S. 87 — Embankment — Disposal of land— 

Claim—Burden of proof, 

S. 87 applies to all public embankments inclusive 
of the embankments enumerated in Sch. D to the Act 
of 1873 anci the onus lies on the peison claiming the 
abandoned embankment to establish that the site was 
originally taken from his estate of tenure. If the em¬ 
bankment was erected after.the Permanent Settlement 
it may be pos.sible tr> raise a presumption in favour of 
the claimant that the site was taken out of his estate. 
But where nothing is known as to the time of the erec¬ 
tion of the embankment,no presumption arises that the 
embankment stands on a site which was included with¬ 
in the estate of the defts at the time of the Permanent 
Settlement. (Afookerjee and Panton, JJf) BHUBAN 

Mohan Sardar v. Dhangopal Ghose. 

84 I. C. 22 : 39 C. L. J. 577 
BENGAL ENCUMBERED ESTATES ACT (VI OF 
1876). 

—Does not apply outside Chota Nagpur. 

The Chota Nagpur Encumbered Estates Act 
(Bengal) (VI of 1876 ) does not apply to immoveable 
property outside Chota Nagpur. That being so, the 
Act cannot in any case apply to properties in the dla* 
trict of Midnapur. 45 I. A, 105 . Foil. (N . R% Chat’- 
teriea and Chotzner, JJ,') PROTAPCHANDRA DEO 

Dhanbal Deb v. Jagadishchandna Deo. 

40 C. L. J. 331 ; 82 I. C. 886 : A. I. R. 1036 Cal. 116. 

- Language of the Act is obscure. 

The Act is so framed as to render it not easy to 
construe ; the language of the Act is obscure. (N , R, 
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BENGAL ENCUMBERED ESTATES ACT (VI OF 

1876). 

Chatteriea attd Chotzner,//.') PROTAPCHANDRA DeO 
DHANBAL DEB V. JaGADISHCHANDRA DEO. 

40 C. L. J. 331 : 82 I. C. 886 ; A. I.R. 1925 Cal. 116. 

—- Object is to relieve eftil>arrasse(i lafidholders 

in Chota NagPnr—Scheme and Scope explained. 

The preamble defines the purposes of the measure 
as the provision of relief to holders of land in Chota 
Nagpur who may be in debt and whose immoveable 
property may be subject to mortgages, charges and 
liens. Under S. 2 of the Act what is vested in the 
manager is the management of the property, and the 
provisions of the Act are all directed towards securing 
the effective control of the estate by the manager. 
The holder of the estate is prohibited from mortgag¬ 
ing, charging, leasing or alienating his immoveable 
property ; or entering into any contract which may in¬ 
volve him in pecuniai'y liability and the property is 
exempt from attachment and sale so long as such 
management continues. Without such prohibitions the 
management could not proceed nor could the scheme 
for discharge of the debts and liabilities be carried 
out. But a testamentary disposition cannot interfere 
with management by the manager. The Act creates a 
sort of administration of the immoveable estate of a 
debtor in some respects resembling that pursued in an 
administration suit but with the material difference 
that whereas in an administration suit, the satisfac¬ 
tion of the claims of the creditors is primarily in view, 
in proceedings under the Act, the protection of the 
debtor and the protection of his estate so far as prac¬ 
ticable, in spite of its encumbered condition, is 
the main solicitude of the authorities concerned. 
Scheme and Scope of the Act explained. 20 Cal. 609 
Ref. (A'', R. Chatteriea and Chotzner^ J PROTAP¬ 
CHANDRA Deo Dhanlal Deb v. Jagadish Chan¬ 
dra Deo. 40 C. L. J. 331 : 82 I C. 886 : 

A. I. R. 1925 CaU 116. 

—Estates in iiroolved condition—Income not 
sufficient to pay interest on the debt — Government's 
policy. 

Though it is open to a proprietor to sell a portion of 
the Estate, there is no reason why the estate should 
be protected under the Encumbered Estates Act, if 
the debts can be paid by a sale. 

The present policy of Government is to release all 
estates, the scheme of which are not satisfactory. It 
is impossible to protect under the Encumbered Estates 
Act any new estates unless satisfactory schemes can 
be framed for the payment of their debts. i^Foley^ J.') 

Madan Mohan Singh, in re. 2 Pat.L. R. 226 (Cr.) 

— -Ss. 3 (thirdly) (b), 5 and 6 — Decree against 

Manager—Notice of claim tieed not be given. 

In a decree against the Manager of an incumbered 
estate, the decree-holder need not notify his claim to 
the Manager as Ss. 3 (thirdly) (b) 5 and 6 does not 
apply to such decree. (^Dass and Ross^ JJi) BUR¬ 
TON OF midnapore Zemindary Co. 

61 I. C. 902 (Pat.) 

— -Ss. 12-A. and 3— Only alienations inter vivos 

and not wills are referred to. 

S, 12 -A refers to alienation inter vivos ' and not to 
wills. And if the expression ** alienate’^ has been 
used in that sense in S. 12 A, it should be taken 
to have that meaning in S .3 also, unless it is clear that 
some other meaning wa^ intended. (A''. R, Chatteriea 
and Ckotzneri Jf.) PrOtapCHANDRA DEO DHAK- 

bal Deb V. Ja6adishchandra Deo. 

40 C. L. 7. 331 : 82 I.C. 886 : A.I. R. 1925 Cal. 116. 

- Ss. 23 and 12~Though under the Act the 

estate is to be restored at end of management ^ only to 


BENGAL ESTATES PARTITION ACT (V OF 1897). 

S. 6 . 

the heir, he can be ousted through a Civil Court by a 
devisee. 

It is true the Act recognizes only the heir and not 
the devisee, and the restoration of the estate is to be 
made to the heir on the death of the holder. But 
under S. 23 , the Civil Courts in Chota Nagpur have 
jurisdiction to entertain and dispose of suits relating 
to the succession to immoveable property. “ Succes¬ 
sion” would include intestate as \sell as testamentary 
succession, so that although the heir would be restor¬ 
ed to possession and a person claiming under a testa¬ 
mentary disposition w^ould have to establish such 
claim in the Civil Court the possession of the heir 
would be subject to the result of such suit. (A’. R. 
Chatteriea and Chotzner,/Ji) PROTAPCHANDRA DEO 

Dhanlal Deb v. Jagadishchani>ra Deo. 

40 C. L. J. 331 : 82 I. C. 886 r 
A I. R. 1925 Cal. 116. 

BENGAL ESTATES PARTITION ACT (VIII OF 1876) 

-S. 119— Decision of Revenue authorities — 

Partition—Effect of. 

A partition under Act YIII of 1876 deals with the 
rights of proprietors andso far as raiyati lands are con¬ 
cerned, they are only entitled to a distribution of rents. 
It could not have been the intention of the Act that 
rights of tenants should be conclusively determined by 
the Record of Rights prepared for the purpose of parti¬ 
tion. Decisions of Revenue authorities as to the extent 
or otherwise of the tenure cannot conclude questions 
of title in Civil Courts. (^Das and Ross, JJi) SUBH- 
EDAR RaI v. RambiLaS Rai. 90 I. 0. 817. 

-(V OF 1897), S. 4 i2')—No time limit for 

application to form separate estate to be tcintly held. 

The terms of S. 4 ( 2 ) of the Act clearly show that it 
is open to one or more co-sharers to ask that their inte¬ 
rest shall be formed into one separate estate to be held 
as a joint undivided estate. There is no limitation as 
regards the stage at which such an application can 
be made and therefore there is no irregularity in the 
Court entertaining an application even after he has 
made the general arrangement and given each of the 
co-sharers a separate block. i^Mullick and Ross, JJ.') 
Radha Kanto Parhi V. Mathura Mohan 
Parhi. 2 P. 403 : A. I. R., 1924 Patna 187. 

-Ss. 5 (3), 30 and 115 —Applicability of — 

Mode of partition—Right to share in entire estate and 
in specified mouzas. 

Sub-clause ( 3 ) of Section 5 applies only to cases 
where a proprietor, having an undivided share, held in 
common tenancy in specific mouzas, which formed part 
of the parent estate but where he has no interest which 
extends over the whole estate ; in other words, it ap¬ 
plies to proprietors who have an interest in some, out of 
the total number of villages which constituted the es- 
' tate. If he has a share in the remainder also, then it 
I follows that he has a fractional interest in the entire 
estate as well as a fractional interest in a part, the lat¬ 
ter fractional interest being the difference between 
the larger and the smaller interest; that is to say 
if he has a half share in twenty mouzas, and a 
one-sixth share in fifty-four mouzas, it must be held 
that he has a one-sixth share in the entire estate and 
in the twenty mouzas a fractional interest represented 
by the difference of one-half and one-sixth. A pro¬ 
prietor of a mahal Comprising of two mouzas and who 
possesses a fractional interest in each, is not entitled to 
claim an allotment iii,each mouza representing his as- 
sdts.in that such a cohstructLon would defeat 

thfe entire principle of compactness where there ar^ 
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many \ illagfes and when the proprietor holds a different 
fractional interest in each. ullick and Ross^ JJ'') 
RaDH AKANTO PaRHI r-. MaTHURA MOHAN PaRHI. 

2 Pat. 403: A. I. R. 1024 P. 187. 

-S. 1—Privntc tartition—Large area left un- 

diz’idcd—If Uirs partition by Collector. 

Where at a prior pri\ ate partition, a comparatively 
large area was left undivided, it does not bar a subse- 
fjuent partition before the Collector. (,Das and RosSy 

y/.) Qamar Husain Abbas .ma. 

3 Pat. 614: 78 I. C. 633: A. I. R. 1924 P. 594. 

- ‘S. 7—Formal document is not necessary to 

prove partition. 

The production of a formal document showing par¬ 
tition is not necessary to establish a previous partition. 
Such a partition may well be assumed from the facts 
proved. {.V/i/ler, C. J. and Mullick. J.') NaRSINGH 
THltKTJR V. bISHUNPERGASH. 4 Pat. L. T. 629* 

1924 P. H. C. C. 21: 75 I. C. 1036: 

A. I R. 1924 Patna 209. 

-S. 7— Prh.'ate partition — Settlement records — 

Rvidence—Bar to partition by Court. 

Where lands of an estate have been divided by pri¬ 
vate arrangement formally made and agreed to by all 
the proprietors, and each proprietor has, in pursuance 
of such arrangement, taken possession of separate 
lands to be held in severalty as representing his inte¬ 
rest in the estate, no partition of the estate should be 
made under .\ct V of 1897 . But the burden of proving 
such a private partition is on the persons .'getting it up. 
The distribution disclosed by the Settlement Record 
must be shown to be the result of a formal partition 
and not the embodiment of a mutual arrangement. 
{Morsheady .M. C.) MaULVI MaHOMED v. BaBU* 
Chandra Bansi Sahay. 2 Pat. L. R. 116 (Cr.). 

-S. 7— Fractional share} — Application for 

partition of mahal. 

The appellants who were registered for 2 annas 8 
dams in village Bhu.saula applied for partition. The 
respondents were registered for 8 a}inas i6 dams in the , 
same village and they objected on the ground of a pri¬ 
vate partition of this village. The Settlement Record 
showed an old accepted partition. Heldy that the 
principles of S. 7 should be applied because the par¬ 
ties concerned having specific shares in this village 
would under a partition receive allotments in this vil¬ 
lage only, and the objections to the disturbance of the 
private partition are as strong as in a case in which 
the whole of the estate is concerned. (^Morshead^ Af. 

C.) Sahib Singh v. Faujdak Singh. 

2 Pat. L. R. 89 (Cr.). 

——-S. 23 — Scope of. 

S. 23 contemplates an objection relating to a ques 
tion of right or title or extent of interest as between 
any applicant and any other person claiming to be a 
proprietor of the estate, {^Das and Kulwant Sahayy 

jy.) KuLDiP Sahay v. RaJkumar Singh. 

1 Pat. L. R. 386: 4 Pat. L. T. 633: 75 I. C. 1046 : 

A. I. R. 1924 Pat. 211. 
- S. 25 —Suit for declaration of prior valid pri¬ 
vate partition is maintainable. 

Where, in proceedings before the Collector for par¬ 
tition, it was objected that a prior private partition had 
taken place, but was disallowed and the objectors 
filed a suit for a declaration that on account of the 
prior private partition a Revenue Court had no juris¬ 
diction to grant the same. Held, the suit was not bar¬ 
red under S. 25 , Estates Partition Act. {,Das and KuF 
wan* Sahay, //.) KULDIP SaHAV v. RaIKUMAR 
Singh. l Pat. I. E. 386 • 4 Pat. L. T. 633 : 

76 i. C. 1046: A. I. B. 1924 Pat. 211. 

• 


BENGAL ESTATES PARTITION ACT (V OF 1897), 

S. 81. 

- S. 25— Applicability—Only to persons claim. 

ing right to Parent estate. 

S. 25 of the Bengal Estates Partition Act is appli¬ 
cable only to suits by the persons claiming right or 
title to a parent estate mentioned in S. 23 . A case 
where plff. claims that the Collector had no jurisdic¬ 
tion to partition is not governed by it. (^Millery C, J, 
yvul Mtillieky J.') NaRSINGH THAKUR v. BISHUN- 
PERGASH. 4 Pat. L. T. 629 : 1924 P. H. C. C. 21 : 

75 I. C. 1036 : A. I. R. 1924 P. 209. 

- S. 25— Declaratory suit—Sectiofi does not 

apply. 

S. 25 of the Act has no application to a suit for 
declaration that there was such a partition as is con¬ 
templated by S. 7 of the Act and that the Collector be 
restricted from taking further action to make the parti* 
tion. (^ywala Prasad, J.') NAR SiNGH ThaKURz/. 

Bishen Pargash Singh. 1 Pat. L. R. 258 : 

74 I. C. 642 : A. I. R. 1923 P. 441. 

' S. 25— Order under S 2 g— Suit to contest 
must be brought within 4 months. 

Under S. 25 of the Act. a suit to contest an order 
under S. 29 , must be brought within four months of 
the date of the order. {Das and Adamiy /J.) Badri 
NaRAIN V. SUBHAKARAN MISSER. 6 P. I. J. 41 : 

61 I. C. 90 : 2 P. L. T. 130. 

- — S. 49 —Sairat Rent — Assets—Calculation of 

—Record of rights. 

In view' of considerable difficulty and uncertainty in 
realising Sairat rent, the value of Sairat rent is not 
equivalent to the assets of ordinary rent. Acceptance 
by a co-sharer of the system of valuation before the 
papers were adopted un<ler S. 49 does not operate as 
an estoppel. Equity could only be ensured by a rea¬ 
sonably approximate distribution of the risk. {Mor- 
sheady M. C.) MEGHRAJ MaRWARI v. MUNSHI 

Kali Sahai. l Fat. L. R. 259 (Cr ). 

■ ■ —S. 57 —Evidence of partition—Long Possession 
and acquiescence is sufficient. 

Where it is shown that the parties have acquiesced 
in the result of a partition it must be presumed that 
they or their predecessors-in-inserest were parties to 
the partition. Whore the parties have been holding 
their estates in separate shares from time immemorial, 
the fact that the original partition proceedings were 
lost in antiquity is no reason for disturbing divisions 
which existed for a long period. Although no deed of 
partition can be produced and from lapse of time no 
direct evidence of partition could be given, yet very 
long possession and acquiescence in the separate hold¬ 
ing of the lands in the estate are sufficient to prove 
that there w’as a complete partition. 3 P. L. J. 188 
Foil, {/to,da Prasad, y.) NARSINGH THAKUR v. 

BiSHUN Pargash Singh. 74 I. C. 642 : 

1 Pat. L. R. 258 : A. I. B. 1923 P. 441. 
'■ - . —S. 59 (2 )—Discrepancy betweefi partition 
papers and map—Former must Prevail. 

Where there is a discrepancy between the entries in 
the partition papers and the map, the former should 
be relied on, as the map can only delineate the allot¬ 
ments in the paper. {Chatteriee and Cuntings //.) 

Anil Kumar Biswas v. Rash Mohan Saha. 

28 C. W. K. 46 : A. I. B. 1924 Gal. 246. 

■ — • —Ss. 81, W^^Order under S. 8 i, can be set 
aside in a suit—It is twt a nullity unless so set aside. 

A suit does He to set aside an order made under S. 8 i 
if it turns out that bv that order a tenure or holding 
has not been split up but an amalgamation of tenures 
and holdings lias been divided contrary to the meaning 
of section. In such a suit it would be no answer at all 
to say that the Deputy Collector had jurisdiction to 
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enquire into the facts and that if he has found the 
facts wrongly his order cannot be interfered with For 
the purposes of such a suit it seems reasonable to say 
that the Deputy Collector could not give himself 
jurisdiction under S. 81 by coming to a wrong finding 
of fact. On ordinary principles a suit in the Civil 
Court to set aside such an order would be necessary 
because it is an order which as between the proprie¬ 
tors certainly has some value and which ought only 
to be set aside in the presence of all the proprietors, 
every one of whom is vitally interested in the matter. 
It is going too far to say that that order is to be re¬ 
garded as a mere nullity, so that, although the tenants 
have had notice and although the landlords have had 
to act upon the order for a substantial time it can be 
ignored or set aside as against a single landlord in 
answer to a suit for rent. 

Per Pagdy J. — Q7i<xrc. —Whether a tenant or other 
person aggrieved by an order under S. 81 , is entitled 
to challenge that decision otherwise than by the me¬ 
thods provided in the Estates I’artition Act. (^Rankin 
and Page, JJ.') SaTISH CHANDRA ChaTTERJEE 7/. 

Kali Charan CHOwdhari. 29 C. W. N. 221: 

A. I. R. 1925 Cal. 437. 

S. 82— Order under does not bar jurisdiction 
of Civil Court. 

An order of a Revenue Commissioner, declaring 
that certain lands are not liable to partition under 
S .82 of the Act, is no bar to partition by a Civil Court 
under the general law. (,/wala Prasdd, C. J. and 
/ Ross. J.') JITABHANDAN SUDHA KUER. 

63 I. C. 361 : 2 P. L. T. 342 : 1921 P. H. C. C. 342. 

Ss. 94 and 9t— Partition—Effect of—Separate 
accounts—Contract Act, S. 56 —Applicability of, 

Ss. 94 and 95 would seem to imply that the sepa¬ 
rate accounts can have no further existence after a 
partition, because section 94 provides for the separate 
liability of the separate estate for the amount of land 
revenue specified in the notice to be issued under that 
section and requires the proprietor to enter into a 
separate engagement for the payment of such land- 
revenue, and section 95 enacts that from the date of 
the notice each separate estate shall be separately 
liable for the amount of land-revenue assessed upon it 
under the Act. If any further protection is required by 
way of separate account, it would seem that a sepa¬ 
rate account mustbe freshly opened. A partition of an 
estate does not have the effect of destroying separate 
accounts. {^Das and Ross, J J.') BENARSI PRASaD v. 
MOHIUDDEEN AHMAD, 3 Pat. 581 : 

A. I. R. 1924 Patna 586. 

—-S. 99—‘ Portion of estate' includes a specific 

Portion. 

The principle enunciated in the section merely 
follows the well-recognized principle, namely, that an 
encumbrance of an undivided share of an estate is 
transferred to the lands allotted to the share of the 
person who created the encumbrance on a partition 
with his cosharers. The words ‘portion of an 
estate’ in the section are wide enough to include 
cases where a specific portion of the estate is let out 
inputni, a co-sharer’s share in any definite plots of 
land included in a joint estate being as much “a por 
tion of share” as an aliquot part of a share is, though 
the illustrations to the section lend support to the 
opposite view. (A^. R> Chaiterj ea and Graham, J J.') 

Dina Nath Saha Roy Jadu Nath Biswas. 

29 C. W. N. 202 : A. I. B. 1925 Cal. 456. 

■---S. 99 -—Applicability of—Grant of tenure 

right—Private partition—Partition under the Act, 
The main test of applicability of Section 99 is hold-. 
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ing the land in severalty under a private arrangement. 
This arrangement need not be so complete or so form¬ 
ally made as to exclude partition on the application 
of some of the proprietors under Section 7 . {Ncwbonld 
and Panien, JJj) PROSANNA KUMAR BEDaNTA 
TIRTHA BHATTACHARJYA V. Madhu BADVA. 

68 I. C. 500 : A. I. R. 1923 Cal. 279. 

-S. 9d~,y/ortgage of specific property—Section 

does not apply — T. P. Act, S. 68 (^•). 

The mortgage granted in this case was a mortgage 
not of the mortgagor’s .share in the entire estate belon¬ 
ging to a joint Hindu family but of specific lands of 
which the mortgagors were in possession by an agree¬ 
ment with their co-sharei-s. Held that the provisions 
of S. 99 of the Estates Partition Act had no applica¬ 
tion to such a case. The section which governs in the 
case is S. 68 , clause (c) of the Transfer of Property 
Act which provides that where the mortgagee being 
entitled to possession of the property the mortgagor 
fails to delivei the same to him or to secure possession 
thereof to him without disturbance by the mortgagor 
or any other pei-son then in such a case the mortgagee 
has a right to sue the mortgagor for the mortgage 
money. Where after the partition the plaintiffs mort¬ 
gagees were dispossessed of the property of which they 
were in possession under the Zarpeshgi, they could not 
resi.st that dispossession, and therefore they were bound 
to give up possession, and the result is that the mort¬ 
gagors have failed to secure the posse.ssion of the pro¬ 
perty to the mortgagees and in such a case the statute 
expressly provides that the mortgagees have a right to 
sue for the mortgage-money. (^Miller, C. J. and 
Ktilwant Sakay, J.) RaMNANDAN PaRBAT v. DENI 
SahaL. 5 P. L. T. 26 : 74 I. C. 877 : 

1 Pat. L R. 366 : A I. R. 1924 P. 91. 

-Ss. 119 and 94 —Collector refusing to put 

party to partition in possession of land allotted to him 
—Suit in Civil Ciurt to recover the lafid can be 
brought. 

Where a party to a partition applies to the Collector 
to give effect to the partition and give him (the appli¬ 
cant ) possession of certain land and the Collector 
refuses the application, the applicant can bring a suit 
in the Civil Court for recovering what was allotted to 
him at the partition (Suhra 7 vardy and Duval, JJ,') 

Sir Wasif ali v, Saradinda Narain. 

29 C. W. N. 839 : 89 I. C. 193 : 

A. I. R. 1925 Cal. 953. 

-S. 119 —Civil Court cannot <juestio 7 i correct' 

7 tess of order inpartitio 7 iproceedi 77 gs. {.Chatterjee 
afid Cutning, //.) ANIL KUBIAR BISWaS v. RaSH 
MOHAN Saha. 28 C. W. N. 46 ; 

A. I. R. 1924 Cal. 245. 

-Ss. 119 and 49— S/tit for Possession in Civil 

Court—Maintainability of. 

When the Survey Record of Rights showed the plffs. 
as in possession of the purchased holding under S. 22 
( 2 ) of the B. T. Act, and the batw’ara khatian, which 
w'as based upon it under S. 49 of the Estates Partition 
Act, also showed them as in possession, but the pos¬ 
session of the lands having been delivered over to the 
defendants and an order under S. 144 , Cr. P. Code, 
having also been passed against the plaintiffs they 
brought the present suit. Held, that S. 119 of the 
Estates Partition Act was not a bar to the maintain¬ 
ability of the suit. 3 P. L. W. 226 Dist. i^Jwala 
Prasad, A. C. J. and Das, /.) NaND KiSHORE 
Singh v. Mathura Sahu 65 I. C. 586 ; 

3 P. L. T. 18 : A. I. R. 1922 P. 193. 
BENGAL FERRIES ACT (I OF 1885). 

S.5 -''Perry" — T'^vo points on two sides of the 
river for conveying persons asid property are necessary^ 
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In order to constitute a ferry such as is contempla¬ 
ted by the Act, it is necessary that there should be 
two points on both sides of the river so that people 
and property may be conveyed from one side of the 
river to the other. It must be connected on both sides 
with land on the bank of the river. {Jwaia Prasad^ 
/.) JEOB.AR 4 N SjNGH V. KaMKISHUN LAL. 

4 Pat. 503 : A. I. R. 1925 P. 623. 

-Ss. 16 and 28 — 0 /iiy niaiutenana of ferry is 

rwt criminally punishable—Coftveying persons attd pro~ 
perty in adtittion is an offence—J£ach trip is separate 
offcfue. 

'I he maintenance of a private ferry is in contraven¬ 
tion of S. 16 of the Act for which the person main¬ 
taining it may be liable for damages and also an in¬ 
junction may issue against him If, in addition, to 
maintaining such a prohibited private ferry he carries 
passengers and property for hire he is liable criminally 
under b. 28 of the .Act and each trip as a separate 
offence. (^Jiuala Prasad, J.') JEOBARAN SiNGH 
KamKISHUN LaL. 4 Pat. 503 : 

A. I. R. 1920 P. 623. 

BENGAL FOOD ADULTERATION ACT (VI OF 1919) 

-S. 6 — Prosecution—Chairman of Municipali¬ 


BENGAL LAND REGISTRATION ACT (VII OF 

1876), S. 51. 

proprietor and through whom he claims has not been 
so registered. S. 78 is inapplicable to the case of an 
a.ssignee of rent, though the name of the assignor has 
not been registered under the Act. {Greaz>es and 
Chakravarty, JJf) PRESANNA KUMAR DE v. NanI- 
GOPAL DE. 42 C. L. J. 134 : 90 I. C. 661 ; 

A.I.R. 1925 Cal. 1176; 

•Mutation of suzmci—Decision of Civil Cour 
— Value of. 

Where the ground upon which the previous regis¬ 
tration was allowed namely that the family was joint 
has since been set aside by the decision of civil court 
the right course is to register the petitioner who claim¬ 
ed a share. (^A/orshead, A/. C.) JAGDAM SaHAY v. 

Ram Pkashad. 2 Pat. L. R. 94 (Cr.). 

-Ss. 28, 29, 42 —Application under—Not a 

Civil Proceeding—Registration Collector not a Cnurt — 
Lim. Act, S. 14 —If applies. 

The term “Civil proceeding” in S. 14 , Lim. Act, is 
not meant to cover an application under S. 28 , 29 or 
42 of Bengal Code, VII of 1876 nor is the Land Regis¬ 
tration Collector a Court within the meaning of the 
section. Time taken in other infructuous proceedings 
cannot be deducted under S. 14 , Lim. Act. {_Adami 


ty cannot sanction. 

b. 44 of the Bengal Municipal Act would not em. 
power the Chairman of the Municipality to sanction 
prosecution under S. 6 of the Act VI of 1919 . {Nezo- 
bould and Suhrazoardy, yj-) KaGHUNATH MODI 

V. KURSEONG Municipality. 25 Cr. L. J. 170 ; 

76 I. C. 394 ; A. I. R. 1923 Cal 561. 

- -S, 14 (2) — Form of certificate not sent — Re~ 

Po>’t of analyst is not evidence. 

Under S. 14 ( 2 ) the Public Analyst should submit 
his certificate in the form prescribed in the schedule to 
this Act. Where no such certificate was submitted, 
but the Public Analyst reported on the case by a letter 
in the ordinary official form. Held his letter was not 
.admis.sible in evidence w ithout proof of the truth of its 
contents {Nezvbould and Suhrazvardy, J J RaGHU- 
NATH MODY V. KU RSEONG MUNICIPALITY, 

25 Cr. L. J. 170 : 76 I. C. 394 : 

A. I. R. 1923 Cal. 561. 

BENGAL GHATWALI LANDS ACT (V OF 1859)— 
Applicability—Alitural rights —If conferred. 

Act V of 1859 applies only to gkatzvalis within the 
meaning of Regulation 29 of 1814 and even with re¬ 
gard to them it does not confer mineral rights but 
merely proceeds on the a.ssumption that they have such 
rights. Distinction between ghatzvali within tne Re¬ 
gulation and outside the Regulation discussed. {Das 
and Ross, SaTYA NIRANJAN CHAKRAWARTY 

V. Sushila Bala DaSI. 90 I. C 613 • 4 Pat. 799. 
BENGAL GHATWALI LAND REGULATION (XXIX 
OF 1814). See Land TENURE, GHATWALI. 

BENGAL LAND REDEMPTION AND FORECLO- 
.SURE REGULATION (XVII OF 1806), S. Notice 
under—Presumption of regularity—Service of notice. 

There is no presumption that a foreclosure notice 
under Regulation XVII of 1806 is regular and the 
party who relies upon foreclosure proceedings having 
effected forfeiture of the estate of a mortgagor has to 
prove affirmatively the due performance of every con¬ 
dition necessary to be established under the Regula¬ 
tion. {Campbell, J.) BeHARI LaL v. BaLMOKAND. 

89 I. C. 475 (Cal). 
BENGAL LAND REGISTRATION ACT (VII OF 1876) 
—Owfter not registered—Lessee or assignee of 
rent can sue. 

S. 78 is no bar to a person recovering rent although 
the person who should have been registered as the 


afid Sen, //,)RaMJEE PraSAD v. RAI BISHUNDUTT. 

90 I. C. 244 (L.) 

-S. 28 —Alteration of entries by Collector— 

When justifiable. 

Where the father of the applicant gifted a 6 Anna 
share of Tauzi No 13350 in 1905 and the donee got 
himself registered as proprietor and the applicant 
applied for correction of Register D on the ground that 
the gift did not cover all the ihrce villages composing 
the estate. Held, that no change had occurred, which 
would justify the Collector in altering the entries made 
in 1915 . {Grunning, AI.C.') JaIPURGASH SINGU v. 

Ramnandan Singh. 1 Pat. L.R. 74 (Cr.). 

-S. 29— Applicability. 

S. 29 of the Land Registration Act is applicable 
only to a case in which a person whose name is record¬ 
ed, is no longer in possession of an interest and in 
w’hich other persons’ names have been recorded for 
every portion of the interest in which such persons' 
name was borne on the register. {Morshead, M. C.) 

Baijnath Singh v. Lachuman Singh. 

1 Pat. L. R. 120 (Cr.). 

-Ss. 42 and 62— Scope of — Pozvers of Collector 

to register. 

Reading Ss. 42 and 52 together, the Collector has 
the power to order the name of the applicant to be 
registered where, in the case of assumption of the 
charge, he is satisfied that the possession exists ; but 
in the case of succession or transfer he has no right to 
direct the name of the applicant to be Registered unless 
he is satisfied first, that the succession or transfer has 
taken place and secondly that the applicant has 
acquired possession in accordance with such succes¬ 
sion or transfer. Where each of the parties claims to 
have assumed charge, the only question w’hich the 
Land Registration Deputy Collector has to determine 
is, if possession exists in favour of either of the appli¬ 
cants. {Das and Bucknill, J J.') SYED ALI ZaMIN 

V. Nawab Syed Mahomed Akbar Ali. 1 P. 68 : 

3 P. L. T. 406 : 65 I. C. 135 : A. I. R. 1922 P. 316. 
-Ss. 51 and 72— Entry by Collector in pur¬ 
suance of Civil Court*s orders-■ Ho appeal or review 
lies. 

The Land Registration Act gives no power to any 
Civil Court to amend or alter the entry made by the 
Collector in his books in pursuance of the Qvil Court's 
orders nor to interfere with the possession of the 


CIVIL, CRIMINAL & REVENUE 


222 


S 2 I 

BENGAL LAND REGISTRATION ACT (VII OF 
1876), S. 62. 

aaccessfal party. As a matter of first impression it 
seems that S, 62 of the Land Registration -\ct means 
that there is no right of appeal or review under any 
enactment whatsoever against the order of the Civil 
Court. i^Mullick and Bucknills J y.) KaPaLESHWAR 
JHA V. RaGHUNANDAN PraSAD. 1 Pat L. R. 370 : 

4 Pat. L. T. 718 : 74 I. C. 474 : A. I. R. 1924 P. 134. 

—Ss. 62 and 42— Question c/ possession — 
Cannot be referred to Civil Court. 

When two persons claim possession of a gift the 
Collector has to find out with whom the possession 
exists and not to refer to civil court. {,Das and Buck- 
nilUJJ ) Ali Zamin z; Mohammad Akbar Ali. 
66 I.c. 136: 1 P. 68 : 3 P.L.T. 406 ; A.I.R. 1922 P. 315. 

_S. 62— Jurisdiction of Re7>enue Court — 

determination of title under Civil Court sale. 

When a registration has long been completed and 1 
has become final, the Revenue authorities cannot enter 
into the validity of the right of another person by 
purchase at a civil court sale. It is a matter to be deter¬ 
mined by the civil court. (^Morskead, :M. C.) J.AN.AR- 

dhan Prasad v. Mr. Sanjhari Kuer. 

1 Pat. L. R. 104 (Cr ). 
_Ss. 52 and 55 —Person in possession — Muta¬ 
tion of names—Righ t to. 

S. 32 of the Land Registration Act contemplat'-s two 
classes of cases (r) the case in which the applicant’s 
possession exists and ( 2 ) cases in which succession or 
transfer has taken place. The first class includes cases 
in which the applicant claims to have assumed charge 
as joint proprietor on behalf of his co-sharer or 
manager. In .such a case the Collector need satisfy 
himself only on the point of the possession of the 
applicant. Claims to joint ownership should not be 
indiscriminately accepted. But where the case of 
the applicant is that he had been in joint possession 
prior to the death of the deceased and has continued 
since, he cannot be refused registration. {Morskead, 
M. C.) BHOGRAJ SaHAY V. DULHIN RaMKUMaRI 
Kuer. l Pat. L. R. 71 (Cr.). 

—-S. 65— Question of possession ^Right to 

refer to Civil Court—When arises. 

The jurisdiction either to determine summarily the 
question of the right to possession or to refer the matter 
in dispute to the Civil Court only arises where it is 
not proved to the satisfaction of the Collector that any 
person is in possession of the interest in dispute. (^Das 
and BucknilL J J.) SyeD ALI ZaMIN v. NaWAB 
Syed Mahomed Akbar All 65 I. C. 135 : 1 P. 68 : 

3 P. L. T. 406 : A. I. R. 1922 P. 315. 

■ —Ss. 60 and 78 —Tenant is not bound to pay 

rent to unregistered owner^,but he cannot refuse Pay¬ 
ment to registered owner. 

When a person has been registered as owner of 
certain land under the Land Registration Act the 
tenant holding that land is precluded under the provi¬ 
sions of S. 60 from pleading that the registered owner 
is not the true owner. According to S. 78 of the same 
Act, a tenant is not bound to pay rent to a person 
whose name has not been registered under the Act. 
These two sections are complementary to each other. 
(^Greaves and Chakravarti^ JJ.') DeBEDRA LaL 
PANJa V. NILMONEY PrODHAN. 

A. I. R. 1925 Cal. 1173. 
-- S. 78 —Does not apply to assignees from un¬ 
registered Proprietors. 

S, 78 has no application to the case of a person to 
whom rent has been assigned by a proprietor whose 
name has not been registered under the Act. i C. W. 
N. 141 Foil. {Chatterjee and Suhrawardy^ //•) 

PROBODH Chandra v. Harish Chandra. 


BENGAL LAND REVENUE SALES ACT (XI OF 

1859). 

27 C. W. N. 888 : A. I. R. 1924 Cal. 124. 

-S. 78 —Disqualification in bringing rent 

suits only applies to estates already entered in General 
Register. 

The disqualification in bringing suits for rent is one 
which attaches only to revenue free estates already 
entered in the General Register if the proprietor or 
manager or mortgagee fails to register his name. 
(^/Culvant Sahay. J.') S.^LEHA v. HaLAS MAHTON. 

86 I. C. 559 : A. I. R. 1925 Patna 564. 

-S. 81— Jjaradar is not a proprietor and 

Section does not apply to him — Ijaradat — Proprietor. 

An ijaradar is merely a lessee and S. 81 has no appli¬ 
cation to a person who is not himself a proprietor but 
who has an interest which is subordinate to that of 
a proprietor. S. 81 seems to be a rider to Ss. 78 to 80 
and as those sections deal with the case of proprietors 
there is no reason to think that S. 81 refers to cases of 
persons other than a proprietor. i^Chattcrlee and 
Suhrawardy, //.) PROBODH CHANDRA MlTTERz'. 

Harish Chandra Nascar. 27 C. w. N. 888 : 

A. I. R. 1924 Cal. 124 

-S. 81 —Applies where a party is a vendee of a 

contracting party. 

The provisions of S. 81 of the Act are applicable to 
a case where one of the parties is a vendee of one of 
the contracting parties. {Chatter/ea and Panton, JJ.) 
MESBAHUDDIN AHMED V. ABDUL. 65 I. C. 839 

34 C. L. J. 119. 

-S. 81 —Lease by one co-sharer—Suit by him 

alone for rent is maintainable. 

Where P, a co-sharer, leased his share to D for a 
certain rent. P and his successors-in interest can 
maintain a suit against D for rent upon the written 
contract of lease without reference to the other co¬ 
sharer landlords. {^Chatterjee and Suhrawardy, J J.') 
PROBODH CHANDRA MITTER v. HaRISH CHANDRA. 

64 I. C. 58 : 48 C. 1078. 

- 'S: 85 —Identity of applicant — Revision. 

Several years after the registration of a person’s 
name in the records a rival claimant made an appli¬ 
cation on the ground that he is the person preferentially 
entitled. There is a dispute as regards his identity, 
Held the Revenue Court may well leave the claimant 
to establish his claim in the Civil Court. It is largely 
a matter of opinion as to the circumstances in which 
a Commissioner’s powers of revision should be exer¬ 
cised. {Morskead, M. C.') MX. MaDHURANI KUER 
V. RaJLILA Singh. 1 Pat. L. R. 261 (Cr.). 

-S. 86 —Revisional Pffwers of Commissioner. 

The Commissioner has by S. 85 revisional jurisdiction 
over orders passed by all officers subordinate to him. 
The power ought to be exercised when there has been 
a failure of jurisdiction or a signal failure of duty or 
it is necessary to prevent gross abuse or injustice. The 
revisional powers should not be exercised where the 
aggrieved party has a right of appeal or a remedy by 
way of suit in the civil court. {Morskead, M. C.') 

, TuLSi Ram V. Mt. Shayampeari Kuer. 
i 1 Pat. L. R. 246 (Cr.). 

BENGAL LAND REVENUE SALES ACT (XI OF 
1859). 

- Kabuliyat showing a particular date as djce 

date for payment of rent—Rent paid a year later under 
Prevailing practice—Due date was held to be one 
recognized in practice. 

The stipulation in the kabuliyat taken by itself, 
meant that the rent for 1320 B. S. would be payable 
by the tenant on the 28 th June 1913 . But the plaintiff 
produced a jamawasilbaki kept in the Collector’s 
office containing entries of no less than six years and 
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from that the Court came to the conclusion that it was 
the practice of the t ollector to receive the rent of each 
Bengal year in May or June of the following year. | 

//t-A/ : that in view of this practice, the rent for 
n20 was not due to he paid before the 28th June! 
roid- (ll’alfusley B. B Ghoshs JJ AHMED [ 

\’ar Khan re Dina Nath. 42 c. L. J. 69 : 

90 I. C. 40 : A. I. E. 1925 Cal 1148. 

_— . Karsha is net Bevenuc. 

Where a funeladar holding a howla under Govern¬ 
ment asked the latter to nianage during his unexpired 
term and during that period karsha fell into arrears, a 
sale cannot be held under the Land Revenue Sales 
Act to realise the same as it is not revenue. (fVa/nis- 
ley and Chose. //.) UKILUDDI AKAN v. ASMAT 
AM MUNSHI. 27 C. W. N. 723 : 

A. I. R. 1923 Cal. 714. 

- Saie undet — Interest sold. \ 

In a sale under the Act the interest of the default¬ 
ing owner is not sold but the intere.st of the Crown 
subject to the payment of government assessment is 
sold. {Mookeriee and Buckland, JJ SECRETARY ] 

OF State for India v. wazed ali. i 

65 I. C. 866 : 34 C. L. J. 141. 

_Ss. 2 and 3— Dtte date for paying Be7fcnuey 

_ IJt'pends on contract of parties—Sale iK'forc due date 

is ultra vires. ’ 

Tiie date on which the revenue is payable depends * 
primarily not on general or administrative considera- j 
tions such as the course of business in the Colleciorate 
or the mode in which the accounts are kept but on the 
contract between the parties. Where a tenure was | 
held under a KabuHat which required him to pay his 
rent “ within the 28 th day of June every year ” held 
that the holding could not be sold for arrears till after ^ 
June 28 th of the following year and a sale before that 
date was before time and ultra vires and conferred 
no title on thtJ purchaser. {^Richardson and Grea^^es^ 

//.) BJrkndka Chandra Singhs'. Mahomed 
SOLFMAN. 68 I. C. 491 : 26 C. W. N. 140. 

-Ss. 2 and 3 —Collector cannot sell before the 

expiry of period fixed. 

According to Ss. 2 and 3 Government Revenue is 
not in arrear until the first of the following month 
when the Government revenue should be paid accord¬ 
ing to the original kistbandi ; and the Collector has 
no power to put up the estate for sale until the expiry 
of the latest date fixed for the payment after the estate 
is in arrear. {^Das and Adamic J J SURAj NaRA- 
YAN V. Saraswati Bahuria. 6 P. L. T. 738 : 

3 Pat. L. R. 237 .* 88 I. C. 485 : A.I.R. 1925 Pat. 750. 

-Ss. 2, 3 and 33 ~ Sale for revenue—Existence 

of arrear essential—Arrears of June kist—Improper 
revenue sale—Remedy of aggrieved party—Misdescri f- 
lion of property sold—Effect of. 

If the Government revenue is payable in June ac¬ 
cording to the original settlement and kistbandi of 
the mahal it does not become an arrear of revenue 
until the ist of July. The Collector should not put 
up an estate for sale unless there is an arrear of re¬ 
venue in respect of that estate and unless the latest 
date of payment fixed by the Board of Revenue has 
expired and the default has not been made good. It 
is impossible to take the view that the 7 th June, which 
is the latest date fixed for payment by the Board of 
Revenue under S. 3 of the Act is also the date upon 
which the kist or instalment was payable for June 
according to the original settlement kistbandi of 
the mahal. Whenever a person seeks to have a re¬ 
venue sale set aside on the ground that there was no j 
authority in the Collector to sell an estate having | 
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regard to the fact that the latest date fixed for payment 
by the Board of Revenue had not expired at the date 
when the property was put up for sale he should, in 
order to enable the Court to decide the point, give 
the dates of the revenue kists according to the origi¬ 
nal settlement and kistbandi. Where a revenue sale 
has been held contrary to the provisions of Ss. 3 and 5 
of the Bengal Revenue Sales Law , no grounds of ob¬ 
jection are open to the plaintiff in a suit to set aside 
the sale which have not been declared and specified 
in an appeal to the Commissioner, Where the area 
in one of the villages sought to be sold was not pro¬ 
perly described in the sale notification, the misdescrip¬ 
tion does not affect the existence of the jurisdiction in 
the Collector to sell the property but merely affects 
the exercise of his jurisdiction. Though the view of 
the majority of the Judges in 2 Pat. L. J. 462 was 
erroneous still the Division Bench felt bound to follow 
the said opinion. {Das and Maefhersem^ J J.) 

Jagdishwal Narayan V. md. Ha210 Hussain. 

1924 P. H. C. C. 142 : 77 I. C. 851 : 

5 Pat. L. T 473 : A. I. R. 1924 P. 637. 
-S. 3 — Arrears. 

Where 10 th November 1862 was merely the date 
when the kabuliat was signed ; and the tenant in 
September 1862 had taken over a then existing ten¬ 
ancy of the estate. Held^ the tenancy continued as 
before and when it was not shown that the accounts 
in the Collector’s office were not correctly kept, the 
presumption was that they were correctly kept.Arrears 
according to the accounts were, therefore, such as 
would justify sale. {Sir John Edge.) MAHOMED 

SuLAiMAN V. Kumar Birendra Chandra Singh. 

44 M. L. J. 388: 10 Cal. 243 : 50 I. A. 247 : 

32 M. L. T. 115 : 27 C. W. N. 749 : 37 C. L. J. 661 ; 

A. I. R. 1922 P. C. 405 (P. C.). 
-S. 6— Arrears need not be mentio/ieJ. 

Section 6 does not require the Collector to mention 
the arrears for which the property is put up for sale. 
{Das and Adamic J J •) SURAj NaRAYAN v. SaraS- 
WATI BahurIaj 6 P. L. T. 738 : 3 Pat. I. R. 237 : 

88 I. C. 485 : A. I. R. 1925 Pat. 750. 
-S. 7— A^oticc under — Day of payment accord¬ 
ing to settlcmetit need not be mentioned* 

It isnecessarj’ for the Collector to mention in the 
notice under S. 7 the last day fixed for payment of 
Government revenue under S. 3 of Act XI of 1859 . It 
is not necessary for him to state the day on which the 
Government revenue should have been paid according 
to the settlement and kistbandi of the mahal. Care 
should be had in avoiding confusion between the 
month for which the instalments are due according to 
the original settlement and kistbandi of mahal and 
the month in which the latest dates of payment are 
fixed. {Das and Adami* J J.) SURAj NaraIN v* 
Sarswati Bahuria. 6 P. l. T.738 ; 

3 Pat. L. R. 237 : 88 I. C. 486 • 
A. I. R. 1926 Pat. 750. 
- Ss. 10 and 11 —Separate account—Share whe¬ 
ther pokkta or khatn—Proportion between total jama 
sadr and Jama sadr assigned to the share in applica¬ 
tion for separate account determines question. 

When an application for opening a separate ac¬ 
count is made, the relation between the total jama 
sadr and jama sadr assigned in the application to the 
share in respect of which the application is made is the 
determining factor as to whether the share is pokhta 
or kham and the Collector, in opening the separate 
account, ought to interpret the share according to this 
proportion. {Dass and Ross* JJ.) MADAN MOHAN 
Lal V. Abdul RaZAQUE. 4 Pat. 1: 3 Pat. L. B. 60: 
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88 I. C. 465 : A. I. R. 1925 P. 681. 

— - Ss. 10 and 11— Statute does not authorise 

apportionment of arrears of revenue when,separate ac 
count is opened —Sitt such apportionment so far as it is 
a matter of accounts ^cannot affect Collector's jurisdiction 
to sell share in arrears. 

There is no authority in the statute for apportioning, 
when a separate account is opened, the arrears of re¬ 
venue, whether after taking an account or merely ac¬ 
cording to the ratio between the Government revenue 
assessed on the separate account and that remaining 
to be assessed on the residuary share. But so far as 
such an apportionment is a matter of accounts, it 
would be merely an irregularity which at the most 
might give ground for impugning a sale under S. 33 of 
the Act. But the defect in tlve method of dealing 
with the arrears cannot arfect the jurisdiction of the 
Collector to sell a share which admittedly was in 
arrears and was liable to sale. (^Z)ass and Ross^ 

//,) Madan MOHAN I.AL 7^. Abdul Razaque. 

4 Pat. 1 : 3 Pat. L. R. 66 : 88 I. C, 465 : 

A. I.R. 1925 P. 681. 

•- S. 12— Non-raising of objection on the ground 

of existence of arrears does ?iot prevent party from 
subsequently objecting cm that ground. 

The three kinds of objections specified in S, 12 are 
the only objections that could be made to the only 
statements that the application is to contain. It would 
seem to follow from this that if no such objection is 
made, the Collector is bound to open a separate ac¬ 
count whether the share from which the separate ac 
count is to be opened is in arrears or not at the time. 
No inference, therefore unfavourable to the party 
attacking the opening of separate accounts on the 
ground of the existence of arrears can be drawn from 
the fact that when the separate accounts were opened 
no objection was raised on the ground of the existence 
of arrears. i^Dass and Ross-, JJ f) Madan MOHAN LaL 
V. Abdul Razaque. 4 Pat. 1: 3 Pat. L. R. 66 ; 

88 I.C. 465 ; A. I. R. 1925 P. 681. 
" - S. 13— Residuary share sold after opening of 

separate accounts—Onus of showing that at date of 
opening of separate accounts latter also were liable to 
sale is on party alleging so. 

The sale law contemplates that an estate in arrears 
should be sold as soon as possible after the liability to 
sale has ari.«ien by failure to pay the arrears on the 
latest day of payment. Therefore where, after opening 
of sepal ate accounts the balance of the residuary 
share is sold for arrears of revenue, the o 7 tus of show¬ 
ing that the entire estate (z. e,y including the separated 
accounts) was liable to sale at the date of the opening 
of the separate accounts is on the party alleging the 
same. (^Dass and Ross-, J /.) MaDAN MOHAN LaL v. 
Abdul Razaque. 4 Pat. 1: 3 Pat. L. R. 66 : 

88 I. C.465 : A. I. R. 1923 P. 681. 

— —S. 13— Separate accounts—Collector cannot 
sell any share from which separate cucounts do not 
show any arrears as due—Date when estate is in gene¬ 
ral arrear determines extent of residuary share liable 
to be sold. 

All that the Collector has to do is to look at the se¬ 
parate accounts as they stand and if he finds that any 
separate account is not in arrear, he is not entitled to 
sell that share ; he oan only sell the share fiom 
which according to the separate accounts an arrear 
of revenue is due. The Collector is not permitted 
to sell a share merely because that share is in 
arrears ; but he can only sell if the- estate is 
in general arrear. It must be shown therefore that 
the estate as a whole is in arrears and liable to sale : 

Q. D.—VOL. 1—15 


BENGAL LAND REVENUE SALES ACT (XI OF 
1859). S. 34. 

and the date on which this liability to sale arose must 
be the date which will fix the extent of the residuary 
share of the estate to be put up for sale, if it is that 
share which is in arrears. It may be that the arrears 
shown at that date as due by the residuary share had 
in fact come down from an earlier period when the re¬ 
siduary share was larger in extent that is a matter 
w-hich may give rise to a claim for contribution, but 
the Collector is bound by what his accounts show as 
they stand, fDass and Ross, Jy.) MaDAN MOHAN 
LaL V. ABDUL Razaque. 4 Pat. 1 : 3 Pat. L. R. 66 : 

88 I. C. 465: A. I. R. 1923 P. 681. 

- . - S. 13— Suit cotttestifig sale or residuary share 

as covering separate accoufiis — Sc7ne old accounts shown 

— Their continued existence should be Proved by plain- 
tiff. 

In a suit impugning a sale of a residuary share for 
arrears, where plaintiff alleges that the sale covers 
also some separate accounts and where some old sepa¬ 
rate accounts are shown, it is not for the defendants or 
the Collector to show what became of the separate ac 
counts. The burden is on those who challenged the sale 
to show that the separate accounts still exist. {Dass atid 
Ross,//.) Madan Mohan Lal v. Abdul Razaque. 

4 Pat. 1 : 3 Fat. L. R. 66 : 88 I. C. 465: 

A. I. R. 1925 P. 681. 
-S. 28— Amendmetit of sale certificate — Cleri¬ 
cal error. 

Where it was clearly the intention to sell the whole 
share of Nos. 17 —G 3 —C i—K. and there was no 
question of its not being understood throughout that 
that was the property transferred, it is not necessary to 
regard the case from a strictly legal point of view’ and 
the Board may legitimately order the correction of a 
clerical error that has misled nobody. {A/orshead, Af, 
C.) Ramsundar Mahton V. Mt. Kamal Kuer. 

2 Pat. L. R. 68 (Cr.). 

-S. 33— Applicability. 

In order that S. 33 may come into operation it is 
necessary that there should have been a sale for 
arrears of revenue. (^Newbould and Ghose, //.) 

Bilast Chandra Roy v. Rajendra Chandra 
Das Roy. 51 Cal. 776 : 78 I. c. 661 : 

A. I. B. 1924 Cal. 839. 

' -.— 8 . 33— Lim. Act, Art. 12 — Neither provision 

applies to void sale. 

When the sale under the Sales Act, is a nullity, 
there is no need to set it aside, and S. 33 of the Sales 
Act, and Art. 12 of the Limitation Act are not appli¬ 
cable to such a sale. {Walmsley and B. B. Ghose-, 

//.) Ahmed Yar Khanz^. Dina Nath. 

90 I. C. 40 : 42 c. L. J. 69. 

-Ss. 34 and 33— Reventte sale — Arrear of 

revenue—Legality of sale—Sale without lurisdiciion. 

S. 34 of the Bengal Rev. Sales Law applies only 
where a sale held under Art XI of 1859 is annulled by 
a final decree of a civil court ; in other words, where a 
suit is brought under the provisions of S. 33 of the Act 
and a civil court annuls the sale on any of the grounds 
mentioned in S. 33 of the Act, an execution petition 
must be presented within 6 months after the date of 
the decree ; but where the suit is not one under the 
provisions of S. 33 or Act XI of 1859 , S. 34 has no 
operation whatever. There is a clear distinction be¬ 
tween a case where a sale is annulled and a case where 
the Court authoritatively recognizes that there was no 
sale at all, and consequently disregards it and proceeds 
to give a decree fqr possession to plff. Where the sale 
is authorized, but there is a direct violation of the 
statutory possession in conducting the sale, the suit 
must be one for annulment of the sale, and the Court 
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BENGAL LANDKEVENUE SALES ACT (XI OF 

1859 ). S. 36 . 

has complete power to set aside the sale, provided the 
requirements of S. 33 are complied with, hut ''here 
the sale is not authorized there is in law, no sale, and 
there being nothing to annul, all that the Civil Court 
does is to recognize that there is no sale and to pass a 
decree for possession in favour of plaintiti. o. 33 
applies to a case where the sale is authorized* out is 
attended with some illegality or irregularity and S. 33 
affords a ccimplete protection to such sales, although 
they have been attended with illegality or irregularity, 
unless the conditions specified in S. 33 are fulfilled and 
the procedure indicated in that section is adopted. Hut 
where there is no authority whatever for the sale S. 33 
has no operation ; and the Court in dealing with a case 
where there is an entire absence of jurisdiction in the 
Collector to put up the property to sale does not annul 
the sale but recognizes authoritatively that there was 
no sale at all. avd Ross. //.) HaKIM MAHOMED 

iDkiS V. Lachman Das. 1924 P H- C. C. 25 

5 Pat. L. T. 368 : 78 I. C 303 : A I. E. 1924 P. 504. 
_S. 36 —Xo applicability to person claiming 

through certified purchaser. 

The section ought to be construed strictly and it 
does not apply when a person is not a certified pur¬ 
chaser himself but a person claiming through a certi¬ 
fied purchaser. ^N.R. Chatteriee and Panton. JJ 

Srish Chandra HanerJee z*. Protap £handra 

62 I. C. 662 (Cal.). 

■ s. 37_ Revenue sale—What passes—Buildings 

on the land — If encumbrances—Title of the purchaser 

_ h'rom whom derived. 

Where property is sold at a revenue sale under Act 
XI of 1859 . the purchaser gets only the land and not 
the superstructures thereon, which are not encum¬ 
brances within the meaning of S. 37 . The owner of 
such a superstructure can remain on the land subject 
to paj'ing ground rent to the purchaser. 

The purchaser does not derive his title from the 
defaulter but from the Crown in the state in which it 
was at its inception at the time of the settlement. 
iWalmsley and Mukerii. //.) JATINDRA NaTH 
ROY CHOWDHURY V. NARAYAN DaS KHETRY. 

90 I. c. 901 (Gal.) 

— Z*l—Patni—Creation of. by auction-pur¬ 
chaser. 

The mere creation of the Patni by an auction pur¬ 
chaser would not by itself be an indication to the 
under-tenure-holders that the option to annul the under- 
tenures had in fact been exercised. (^Greaves and 
Chose. JJ-^ KULA MIaHz/. NaNU MIAH. 

68 I. C. 449 : A. I. E. 1923 Cal. 195. 

-^ 37 ^ (Proviso)— Revenue sale—Purchaser 

of entire estate—Right of occupancy. 

Where at a revenue sale under Act XI of 1859 a 
person purchases an entire estate is entitled thereafter 
to eject under-tenants with the exception of raiyats 
with rights of occupancy at fixed rents or at rents 
which can be assessed according to fixed rules under 
the laws in force. The " right of occupancy” in S. 37 
proviso might be acquired under laws promulgated 
since 1839 and is not limited to the right under the 
Rent Recovery Act. (^Afittra and Geidt. JJf) Sarat 
Chandra Roy Chowdhury v. Asman bibi. 

35 C. L. J. 212. 

—— —S. 37— ''Settlement" refers to contract with 
Government Bafeapti Taluq, 

The word “settlement” in S. 37 of the Revenue Sales 
Law refers not to the Permane nt Settlement of 1793 
but to the contract with Government. In the case of 
a Bajeapti Taluq, the contract with Government is 
made when revenue is assessed thereon and is trans- 
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BRIGADE ACT (IB. C. OF 1893), 8 S 16. 

foivned into revenue paying estate liable to be sold for 
its arrears. (^Mooherfee ami Panton. JJf) MOKBUL 

Ali Sadagar V. Basarat All 66 I, C. 911: 

34 C. L. J. 485. 

-—S. 53 —Defattlting proprietor—Purchase by 

effect. 

When a defaulting proprietor purchases at a sale 
under Act XI of 1859 , he acquires under S. 53 the 
estate subject to all its incumbrances existing at the 
time of sale and does not acquire any rights in respect 
to under-tenants or raiyats which were not possessed by 
the previous proprietor at the time of the sale. 
{Mooheriee. A. C. J. and Fletcher. /.) SaTYEN- 
dranath Banerjee V. Krishnasakha Kar. 

35 C. L. j. 185 : 69 I. C. 67 : A. I. E. 1922 Cal. 193. 

-^S. 54 —Purchase at revenue sale—Nature of 

estate—Burden of proof. 

In a suit for Khas possession by the purchaser at a 
revenue sale, he must prove not merely that the land 
is within the ambit of his estate but also that it form¬ 
ed part of the mal assets at the time of the decennial 
settlement. ( Watmslcy atui Suhra^uardy. J J.') SaSTRI 

bhusan Hazra V. Kazi Abdulla. 

28 C. W. N. 143 : A. I. E. 1924 Cal. 328. 

•-S. 54— "Ineumbrance"—Tenure intermediate 

between the Proprietor and the mukhararidar. 

The existence of a mukarari created by grant by the 
proprietor, does not bar the proprietor from creating 
an intermediate tenure between himself and the mukar- 
raridar. Where the proprietor, therefore, granted to 
his wife the right of collecting rent in lieu of dower 
from the Mukarraridar, Held the grant was an incum¬ 
brance within the meaning of S. 54 9 C. W. N. 656 . 

Foil. {.Coutts and Meupherson. //.) MIR TILAWAN 
V. Emperor. 1 P. 38 ; 3 P. L. T. 816 : 

A. I. E. 1922 P. 389. 

BENGAL LAND REVENUE SETTLEMENT RE¬ 
GULATION (VII OF 1822). 

- . ■ ■■ _S. 9 — Chur lands — Temporary Settlement — 

Enhancement of rents of tenants. 

In the case of temporary settled estates such as is 
chur land, it would always be open to the revenue 
authorities to re assess the revenue and resettle the 
estate with effect from the expiry of a previous term 
of settlement. To enhance the rents of the tenants 
proceedings under Part II of Ch. X of the B. T. Act or 
S. 52 of the B. T. Act should be taken. {Richard- 
son and Suhrawardy. //.) ASHUTOSH CHAKRA- 

barty V. Dwarika Nath Mota. 

36 C. L. J. 192 : 27 C. W. N. 121 ; 70 I. C. 119 : 

A. I. R. 1923 Cal. 207. 

BENGAL LICENSED WAREHOUSE AND FIRE 
BRIGADE ACT (I B. C. OF 1893). 

-S. 7— Application for license not disposed of-^ 

Effect. 

If an application for license under the Act is not 
disposed of within 30 days from the date of receipt by 
the Chairman, the applicant is under S. 7 exempted 
for liability so long as there is no final refusal. {New- 
botdd and Snhraioardy. JJ.^ LEGAL REMEMBRAN¬ 
CER, Bengal v. Mull. 

25 C. W. N. 960: 66 I. C. 428 ; 34 C. L. J. 203. 

-S. 15— Refusal of license — Order by Vice- 

Chairman—Leg ali ty. 

Refusal of an application for license to use any 
building as a warehouse must be in writing and signed 
by the Chairman of the Commissioners and an order 
by the Vice-Chairman is no refusal under S. 15 of the 
Act, {Neiobould atui Suhrcnoardy. JJ.) LEGAL 
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BENGAL LOCAL SELF GOVEKNMENT ACT (III OF 
1885), S. 78. 

REMEMBRANCER, BENGAL v. MULL. 

25 C. W. N. 960 : 66 I. C. 428 : 34 C. L. J. 203. 
BENGAL LOCAL SELF GOVERNMENT ACT (III 
OF 1885). 

- Ss. 78, 139 and 140 —District Board has 

power to frame Bye-lenus providing for penalty for en¬ 
croachment on roads. 

The District Board has impliedly, if not expressly, 
power to provide for, by its bye-laws, the punishment of 
encroachments over its roads in order to carry out the 
provisions of S. 78 of the Act, viz.^ to provide for the 
repairs and maintenance of its roads, etc. S. 139 of the 
Act empowers the District Board to make bye-laws 
and S. 140 empowers it to impose punishment for the 
breach of bye-laws, {/juala Prasad and Adamic J J') 

Mahesh Shah v, Darbari Hussain. 

3 Pat. L. T. 464 : 1 Pat. 251 : 65 I. C. 571 ^ 
23 Cr. L. J. 139 : A. I. E. 1922 P. 545. 

—- Ss. 139, 140 and 78 —Byedaw prohibiting 

encroachment—Imposition of penalty - Validity. 

The District Board has impliedly, if not expressly 
power to provide for, by its bye laws, the punishment 
for encroachment over its road^, in order to carry out 
the provisions of S. 78 of the Act, namely, to provide 
for the repair and maintenance of its road, 11 C.WN. 
17 s (notes) Diss. (^/wala Prasad and Adami, J J 

Mahesh Shah v. Darbari Hussain. 

1 Pat. 251 : 3 Pat. L. T. 464: 23 Cr. L. J. 139 : 

65 I. C. 571 : A. I. E. 1922 P. 645. 
BENGAL MUNICIPAL ACT (III OF 1884). 

————Sanction to prosecute for ons offence — Convic- 
■iion for another offence is illegal. 

A Magistrate cannot convict persons of an alterna¬ 
tive or disjunctive offence mentioned in bye-law No. 80 
when sanction was by the Municipal authorities to 
prosecute the accused in connection with another 
•offence. Where sanction was given to prosecute for 
the offence of “singing with a high sounding instru- 
unenta conviction for the offence of “playing on a 
•drum ” was held illegal. {Buchnilf /.) Rahim v. 
Emperor. 1 P. L. E. Cr. 45 ; 72 1. C. 894 : 

24 Cr. L. J. 478 = A. I. E. 1924 Patna 377. 
- -- Ss. 6 (3), 85(a) — Adjacent plots of land belong¬ 
ing to same person—One holding—Separate assess¬ 
ment improper — Title—Meaning of. 

Two adjacent plots of land belonging to the same 
person and bounded by one set of boundaries consti¬ 
tute a single holding, though one might have been 
acquired by survivorship and the other by title. The 
word “ title ” in S. 6 is not the same as “ title-deed.” 
They are liable only to one assessment and not sepa- 
srately. (AfuUich and Boss, //.) TULSHI PRASAD 
Ram V. Wilson. 90 I. C. 74 ( 1 ) (P). 

-— S. 8-A —Adjacent plots of land—Common 

'boundaries — Single holding — Separate assessment 
(improper. TULSHi PraSaD RaM v. WILSON. 

90 I. C. 74 (1) (P). 

S. 15 —Rules made under—Candidate for 
Municipal election—Right to be present at Polling 
station—Rule excluding suck right—Suit for declara¬ 
tion and injufiction. 

The rights of'candidates or electors are rights ex¬ 
pressly given by .statute and they do not carry with 
•them any rights not given by the statutory law. Where 
•a candidate for a Municipal election sued for a decla¬ 
ration that he was entitled to be present at the record¬ 
ing of votes and for an injunction restraining the 
presiding officer from excluding him. Held., that the 
{plaintiff had not shown that he had the statutory right 
•to be present at the place where the votes were record- 
•ed or that the rule forbidding his presence in that 
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particular place was ultra vires. As the plaintiff had 
asked for further relief in the form of an injunction, 
the suit was not barred under section 42 of the Specific 
Relief Act. {^Newbould and Chose, J The 
Chairman OF THE COMMISSIONERS OF the How¬ 
rah Municipai.ity V. H.aripada Roy Chow- 
DHURY. 28 C. W. N. 892 : 82 I. C. 345 : 

A. I. E. 1924 Cal. 107C. 

■;-S. 15— Person—Right to vote—Member of a 

foint Hindu family has such right. 

The members of a joint Hindu family are persons 
within the meaning of S. 15 of the Bengal Municipal 
Act, 1884 . Where “a person is otherwise qualified to 
vote for a municipal election under S 15 of the Bengal 
Municipal Act he is not disqualified from voting mere¬ 
ly because he is a member of a joint Hindu family.” 
The right to vote conferred on every person who is 
qualified to vote under S. 15 of the Act cannot be cut 
down. (A^. R. Chatterlee and Snhra~vardy, J J.') 

Chairman of the Municipal Commissioners 
OF Dacca v. Krishna Das Nag. 64 I. c. 168: 

36 C. L. J. 189. 

■ 25 01 ^ ^2) —Right to vote—Joint assess¬ 

ment to income-tax is snjjicient to give. 

Where the income of both the father and the son 
are assessed, that fact is sufficient to qualify both ol 
them to claim to he voters under cl 2 of S. 15 , the 
jointness of their family notwithstanding. (Huda, J.^ 

Charu Chandra MaJumdar v. Chairman of 
THE Municipality of Faridpur. 70 I, c. 154 : 

26 C. W. N. 412. 

* " - ■ ■ S. 15 Cl. (3)— Occupation—Joint living with 
father is not sufficient. 

It is not sufficient to constitute occupation for the 
purpose of franchise that a son living with his parents 
should be allowed the sole use of the room without 
contract or payment of rent. {Huda, J.) CHARU 
Chandra Mazumdar v. Chairman of the 
Municipality of Faridpur. 70 I. C. 154 : 

26 C, W. N, 412. 

-S. 30 —Levy of rent or toll—Goods placed on 

the road—Right of Municipality. 

In the absence of a contract creating the relation of 
landlord and tenant, the Municipality is not entitled to 
levy a tax from any person. The property in the road 
has been vested in the Commissioners by S. 30 of the 
Act and the Municipality can use the road as owner 
of it for the purposes of the Act. {Jwala Prasad, 

J.) dhunmun Chowdhury V. Emperor. 

3 Pat. L. T. 339 : 25 Cr. L. J. H4 : 76 I. C. 178 : 

A. I E. 1922 Pat. 286. 

-Ss. 34, 43 and 44— Lease of Municipal pro- 

Perty without sanction by resolution is void. 

A lease of Municipal property would be void unless 
the lease had been sanctioned by the Commissioners 
at a meeting. The burden clearly lies upon the de¬ 
fendant lessee to establish that the requirements of 
the statute were fulfilled. In the normal course of 
events, tlie resolution adopted at a meeting of the 
Commissioners must be recorded ; and S. 43 provides 
that minutes of the proceedings of a meeting of the 
Commissioners shall be entered in a book to be kept 
for the purpose and shall be signed by the President of 
the meeting, and such book shall be open to the in¬ 
spection of the tax payers. Where the minute book 
has been produced, and there is no trace of a resolu¬ 
tion on the subject, the position is that there is no 
valid lease. Where a Corporation is constituted by a 
statute, all persons and corporations are presumed to 
know the nature and extent of its powers. iMooher/ee 
and Chotzner, //.) AKSHAY KuMAR CHAND v. THEL 

Commissioners of bogra municipality. 
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BENGAL municipal ACT (III OF 1884), S. 37. 

37 C. L. J. 589 . 75 I. C- 506 : A. I. 1923 fal- 675. 
_Ss.37. 29 and 34- of J(cd by Muni¬ 
cipal Council—Poctnalittcs for—Deed signed by Chair¬ 
The expression “signed" in S. 37 of the 

Mun.. Act implies that the signature must be athxed 
for purposes of execution of the <locument and the 
insertion of a name, in any part of the writing, in a 
manner to authenticate the instrument, is sufficient. 
f 5 ul if the name occurs in a document, not as authen¬ 
ticating the whole, but only for a particular purpose 
of only with reference to a part, it is not an effective 
signature. iAlookeriee and C hotzner . J J J* 

EZEKIKL I’. ANNADA ('HAKAN SeN. 50 C. 180 : 

36 C. L. J. 109 : 70 I. C. 794 ; A. I. B. 1923 C. 35. 

— S, 44— Proseention under Food Adulteration 
Art, cannot he sanctiim under S ■ 6 . 

S. 44 of the Bengal Municipal Act does not empower 
the Chairman of a Municipality to sanction a prosecu¬ 
tion under S. 6 of the Bengal Food Adulteration Act. 
{Neu'bould and Suhrauuirdy, //.) KaGHUNATH 

MODY T'. Kurskonc; municipality. 

25 Cr. L. J 170 : 76 I. C. 394 : A. I. B. 1923 Cal. 561. 

_S. ^b--Cliairman — Delegation of p<nuer. 

Under S 45 of the Act, a Chairman cannot delegate 
to the Vice-Chairman, his powers under the Licensed 
Warehouse and Fire lirigade Act. {Nnvbould and 
Suhraivardy. JJ ) REMEMBRANCER OF I^KOAL 

Affairs v. Mull. 25 c. w. N. 960 : 66 I. C. 428 • 

34 C* I<- J • 203« 

__S. 60— Municipal servant — Convietion — 

appeal—District Magistrate—When debarred from 

hearing. . 

A District Magistrate, who has merely received pro¬ 
ceedings of a Municipality, is not debarred from hear¬ 
ing an appeal against the conviction of a Municipal 
servant unless he is in any way conceded with the 
Municipality. (^Ju>ala Prasad, J .') TeJ NaRAIN 

Singh v. Emperor. 3 U. P. L. B. (Pat.) 54 : 

61 I. C. 515 : 22 Cr. L. J. 387. 

S. 85—" Circumstances and property udthin 


the Municipality "—Meaning of. 

“Within the Municipality” in S. 85 govern both 
‘*circumstances”and "property” and the word"circuin- 
stances” must be interpreted as equivalent to "means.” 
When a tax-payer resident within the Municipality 
brings to his residence his income, no matter where 
earned or from what source derived, the income thus 
brought, to be spent and enjoyed within the Munici¬ 
pality, becomes part of his "means” or "circum¬ 
stances” within the Municipality and liable to assess¬ 
ment under S. 85 of the Act. {Tcunonand AUwbould. 

J /.) Chairman of the commissioners, Joyna- 
GAR Municipality v. Sailahala Datta. 

48 Cal. 443 : 61 I. C. 511 : 25 C. W. N. 47. 

— Sg. 85, 86 and 103— Chvner and occupier — 
Meaning. 

Bare ownership of a holding within a Municipality 
does not mean rateable occupation, i.e., every 
occupier is not an owner and every owner is not an 
occupier. To constitute rateable occupation there 
must be use and enjoyment capable of being bene¬ 
ficial. {Mooheriee^ A. C. J. and Fletcher^ Jf) ShaMS- 
UDDIN V, PeYARI LaL DaS, 60 I. C. 498 : 

25 C. W. N. 282. 

I . — S. 85 (a) — Applicability — Several persons — 

Joint holding—'’'‘Cireumstanres and property 

S. 85 (<z) of the Act is not limited to a case where 
only one person occupies an entire holding. Where 
the possession of a holding by each of the several per¬ 
sons is actual and as of right and where a personal 
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tax is in operation, each is subject to assessment 
according to his "circumstances and property” within 
the Municipality Where sale proceeds of tea grown 
outside the Municipality are brought and placed in a 
Bank to the credit of a corporation within the Munici¬ 
pality, they or their ‘circumstance.^ and property’ with¬ 
in the Municipality are liable to be assessed to tajt 
under S. 85 (/?) of the Act. {Mooker/ee and Buckland^ 
//.) Chairman, jALPAiGURi Municipality z/. 
JaLPaIGURI Tea Co. 34 C. L. J. 283 : 64 I. C. 649 ; 

26 C. W. N. 311 : A. I. R. 1922 Cal. 46. 

_S. 85 (a)— Means outside Municipal limits 

should not be considered. 

In assessing tax under S. 85 (n), the property and 
means of the'assessee outside the Municipal Umita 
should not be considered. The test to measure the 
means is to see what is earned within the Municipality. 
(Mooher/ee, A. C, J. and Fletcher, /.) DiBENDRa 
Nath Rai v. Pravab Chandra Ghose. 

32 C. L. J. 210 : 60 I. C. 284 : 26 C. W. N-46. 

_Ss. 85 (b), 279 (3) and Z%%^Co-sharer — 

Ocenpier—Rateable occupation —Water rate—Latrine 
f€C • 

The Bengal Municipal Act defines the term "owner*^ 
but not "occupier”. Occupation for purposes of assess¬ 
ment of rates include actual possession as its primary 
element, for legal possession does not of itself con¬ 
stitute occupation. Every owner is not an occupier just 
as every occupier is not an owner. In order to con¬ 
stitute rateable occupation, there must be a use and 
enjoyment, which is, oris capable of being, beneficial. 
Consequently, a co-sharer not in actual possession and 
enjoyment of a holding within the jurisdiction of the 
Municipality is not liable for water rate and latrine 
fee. \Mukericc and Fletcher, J J.') KhaJISAMSUDDIN 
V. PElARl Lal Das. 40 C. L. J. 295, 

-s. 87— List not shenoing income does 110 $ 

invalidate the assessment. 

Every defect in the assessment list prepared under 
S. 87 of the Act does not destroy the jurisdiction of 
the Commissioner and render the assessment ultra 
vires. Where the list does not show the income upon 
which the tax was assessed, it Is only a defect in form 
and does not invalidate the assessment. \Mookeriee 
and Bnckland, //.) CHAIRMAN, JaLPAIGURI 
MUNICIPALITY V. JALPAIGURI TEA CO. 

64 I. C. 649 : 34 C. L. J. 283 : 
26 C. W. N. 311 : A. I. B. 1922 Cal. 46. 

_S. \K^\—Waterworks—Storage and balancing 

tank is not machinery. 

The Corporation of Calcutta owned a reservoir and 
pumps for the supply of water to Calcutta. They erect¬ 
ed a large tank called a balancing tank supported on 
columns so as to give its elevation. This tank could be 
filled by pumping from the reservoir, and when desired 
water could be released from it into the main supply 
pipe nearer Calcutta than the reservoir. The water so 
released flowed through the pipe by force of gravity; it 
not only increased the supply by its own volume, but 
also accelerated the velocity of the whole body ofl 
water pa&>ing through the supply pipe. The tank 
enabled the appellants to increase the supply during 
part of the day when the hourly consumption exceeds 
ed the capacity of the reservoir and pumps. Mjld, 
that balancing tank was not *' machinery * within 
S. loi of the Bengal Municipal Act. (^Lord Atkinsenf^ 
CORPORATION OF CALCUTTA t*. COSSIPORK AND 

CHiTPORE Municipality, 49 Cal. 190 

26 C. W. N. 761 J 67 I. C. 926 : 16 L. W. 263 
48 I. A. 435 : A. I. R. 1922 P C. 27 (P. C.). 
_S. 202 —Orders under the section visiheut 
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hearing parties—Orders are illegal and must be set 
aside. 

The legislature do not intend to enable a. Magistrate 
to deprive a person of his right to a civil action for 
acts done by the Commissioners in excess of their 
powers except by a judicial order passed after hearing 
the parties concerned. Where a Magistrate passed 
orders under S. 202 of the B, M. Act without giving 
the parties concerned an opportunity of being heard : 

Held^ that the orders were illegal since the Magis¬ 
trate did not act judicially and that they must be set 
aside. i^Newbould and B. B. Ghose^ //.) Nabadwap 
Municipality v. Purna Chandra. 52 Cal. 670 : 

41 C. L. J. 611 : 29 C. W. N. 817 : 88 I. C. 862 : 

A. I. R. 1925 Cal. 934 

- . ..S. 202— Proceedings under the section are not 
criminal—No procedure is given by the section — Appli- 
cation of C. P. Code^ is not wrong. 

A Magistrate exercising his power under S. 202 is 
not engaged in a criminal proceeding. No procedure 
is prescribed by the section. He would not be wrong 
in following so far as they seem applicable, the provi 
sions of the Code of Civil Procedure. {^Newbonld and 
B.B. Ghosey //,) Nabadwap Municipality t/. 
PURAN Chandra. 

52 Cal. 670 : 41 C. L. J. 611 : 29 C. W. N, 817 : 

88 I. C. 862 : A. I. R. 1925 Cal. 934. 

- ■— S. 202 —Proceedings under the section is d 
judicial proceeding which can be revised by High Court. 

An order made by a Magistrate under S. 202 of the 
Bengal Municipal Act, 1884 , is a judical proceeding 
and the High Court has power to revise the order. 
{Newbould and B. B Ghoscy //.) NaBADWAP 

Municipality v. Puran Chandra. 52 Cal 670 : 

41 C. L. J. 611 : 29 C. W. N. 817 : 88 I. C. 862 r 

A. I. R. 1923 Cal. 934. 

- -S. ^2-~~Applicability—Dispute as to title — 

High Court can interfere in revision. 

S. 202 of the Act cannot be applied where there is 
a dispute between any person and the Municipality 
with regard to the title to any land. Such a dispute 
must be decided in the ordinary way by a Civil Court. 
An order by a Magistrate under S. 202 of the Act is a 
judicial proceeding and the High Court has power to 
revise such an order. (A^. R. Chatterjea and Cumingy 

J/.) Aloke Mohan Saha v. Narayanaganj 
Municipality. 59 I. c. 137 : 22 Cr. L. J. 25 (Cal.) 

-Ss. 202, 204, 218 and 353 — Non-compliance 

"with requisition—Li mi tatiofi. 

On a failure to comply with a requisition under 
Ss. 202 , 204 of the Act the limitation of 6 months 
under S. 353 begins to run from the date of the expiry 
of the period allowed for compliance with such requisi¬ 
tion. {Adami and Bucknilly JJ.') Gulam RaSUL v. 
Emperor. 22 Cr. L. J 427 : 61 1. C. 715 : 

2 Pat. L. T 390 : 6 P. L. J. 174 

-- 'S. 209 — Municipality accepting gift of land 

on condition of erecting fetuing at their own cost^ 
Donor is not guilty of breach of requisition. 

The accused was served with a requisition under 
S. 209 of the Municipal Act requiring him to cause a 
fence to be erected for the protection of passengers 
and pedestrians over the bank of a tank belonging to 
the accused. The accused disobeyed this requisition, 
his grounds being that in 1898 certain land on the side 
of the tank was made over by him to the Municipality 
^d conditions were imposed by him on the Municipal¬ 
ity at the time to the effect that if in future any 
fencing had to be erected or was required on the side 
of the tank the Municipality would erect such a fenc¬ 
ing at their own cost. In 1914 the Municipality 
caused certain departmental estimates to be prepared 
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for fencing and for acquiring the extra strip of land on- 
the side of the tank but that inasmuch as the funds 
did not permit of this work being done at once the 
work was left in abeyance and in September, 1922 , the 
requisition referred to above was served on the accus¬ 
ed under S. 209 of the Bengal Municipal Act. 

Heldy that there is nothing in the Municipal Act it¬ 
self which can remotely suggest that the Municipality 
is incompetent to enter into a binding engagement of 
this description and therefore the Municipality is not. 
in the circumstances of the particular case, competent 
to require the accused to cause a fencing to be erect¬ 
ed at his own cost, t c. Ghose and Cumingy JJj) 

Superintendent a>H) Remembrancer of Legal 
Affairs, Bengal v. Narayan Chandra Baner- 
JEE. 38 C. L. J. 13 : 24 Cr. L. J. 680 : 73 I. C. 776 : 

A. I. R. 1924 Cal. 101. 

• . —S. 234 —Municipality cannot lease out road. 

S. 234 of the Act is an emergency section whereby a 
person who wants to use a road is temporarily allowed 
to deposit any moveable property on it, on payment of 
reasonable fees to the Municipality. But under the 
section, the Municipality is not entitled to lease out its 
right for carrying on trade, etc. {Jwala Prasady y.) 

Dhunmun Chowdhury V. Emperor. 

3 Pat. L. T. 339 : 76 I. C. 178 : 

25 Cr. L. J. 114 • A. I. R. 1922 Pat. 286. 
-^S. 237— Sanction to build — Restrictions. 

The erection of a new verandah, in the place of an 
old one, is liable to be demolished under S. 237 of the 
Act, if in contravention of Municipal sanction. A 
Municipal Council has no power to sanction a build¬ 
ing with restrictions unless it has made rules for restric¬ 
tion. Where sanction is given with restrictions which 
are ultra vires of the Council, they can be disregard¬ 
ed. {Coutts and Macpkerson, //.) BRIJ BeHARI 

Lal V. Municipal Committee, Daltongunj. 

3 Pat, L. T. 226 : 63 I, C. 355 : 1 Pat. 216 : 

1921 P. H. C. C. 347 : A. I. R. 1922 Pat. 118. 

-—Ss. 237, 241— Material alteration — Erection 

of boundary wall alone — Whether ultra vires. 

Material alteration or enlargement of any building 
must mean erection of anything on a site attached to 
or detached from any building standing on it so as to 
alter the structure of the house with all the buildings 
standing on tiiat site. ( 1902 ) 7 C. W. N. 374 referred 
to. Erection of a wall apart from its erection as part of 
a scheme for the erection of the house itself does not 
fall within S. 241 . When an owner is neither building 
nor re-building the house, the erection of a boundary 
wall does not fall within the scope of S. 237 ; that 
being so the Commissioners had no power to frame 
bye-law under S. 241 relating to the erection as part of 
the scheme of erection or re-erection of the house 
itself. {^Dass and Ross, y/.) BaSANT KumaR v. 

Chairman of Giridia Municipality. 

1 Pat. 44 : 3 Pat. L T. 143 : 

A. I. R. 1922 Pat. 56 (2). 

' --S. 238— Notice under — Time should run 

from date of knowledge of building. 

There is nothing in S. 238 of Bengal Municipal Act 
to suggest that the period of 15 days should run from 
the date on which the Commissioners have knowledge 
of the building. The period should run from the date 
of the commencement of the erection of the building.- 
{,Coutts and Macphersony JJ.') RaMDHANI LaL v^ 
CHAIRMAN OF PATNA MUNICIPALITY. 

1 P. 42 t 69 I. C 183 : 3 Pat. L. T, 779 : 

A. I. R. 1922 Pat. 484. 

■ ■ Ss. 241, 237, 240—“ Material alteration 

or enlargement of any building meaning of — By- 
laiu prohibiting erection of a wall —Ultra vires. 
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A material alteration or enlargement of any buililing 
under S. -40 of the Act means erection of anything 
on a site attached or detached from any building 
standing on it, so as to alter the structure of the build¬ 
ing on the site and therefore the erection of a bound¬ 
ary wall is not a material alteration or enlargement 
under S. 240. Consequently the Cornmissioners ba\ e 
no power to make a l)ye-law under S. 241 prohibiting 
the erection of any such boundary wall within 5 feet 
of any public road. ( Dass and Ross, JJ>^ BaSANTA 
Kumar r. chairman. Municipal Commission¬ 
ers of Giripia. 63 I. C. 290: 1921 P.H.C.C. 349. 

-S. 245— Rucca building existing in a bustee— 

Block of huts in the bustee ean*hc dealt with, 

I'he municipality is competent to deal with collec¬ 
tions of blocks of huts in a bustee under S. 245 even 
though within the area of the bustee there may be 
pucca buildings, (Suhrawardy and Duval, //•) 
NAVAN MANJUKI IMSSI V. CHAIRMAN OF THF. 
COMMISSIONER OK THE HOWRaH MUNICIPALITY. 

29 C. W. N. 445 : 86 I. C. 618 : 

A. I. R 1925 Cal. 676. 

_3 261 'Kiln'—Means a permanent structure. 

The word‘kiln’ points to a structure which is of a 
permanent nature. The words of the section ought 
not to be strained unduly against the defendant. If it 
had been intended to prohibit the manufacture of 
bricks not only by means of a kiln but also by means 
of the older system of clamp, it would have been suffi¬ 
cient for the Legislature to provide that no place shall 
be used without a license from the Commissioners for 
the purposes of making bricks the words no place 
shall l>e used as a kiln for making bricks ” were ad¬ 
visedly u.sed by the Legislature having regard to the 
ordinary meaning of the word “ kiln ” as distinguish¬ 
ed from “ clamps”. (^Sanderson, C. J, and Panton, 
/.) SUPERINTENDENT AND REMEMBRANCER OF 

I.EGAL Affairs, Bengal v. Trailokya Nath 
ChatterIee. 49 Cal. 1014 : 26 C. W. N. 926 : 

24 Cr. L. J. 356 : 72 I. C. 356 : 36 C. L. J. 168 : 

A. I. R. 1922 Cal. 194. 

-S, 261_ Seopc—Section c07>ers cases of place 

of business from which offensive smell may arise. 

S. 261, Bengal Municipal Act, applies not only to a 
manufactory or business or trade per se offensive or 
unwholesome but it also covers the case of a manu¬ 
factory or place of business from w hich offensive or 
unwholesome smells may arise. There is a clear distinc¬ 
tion between the English and the Indian statutes as 
the former apply only to manufactory or business per 
se offensive. IVithington Local Board of ffealth v. 
Corporation of Afanchester (1893) 2 Ch. 19: Wanstcad 
Local Board of Health v. William Hill, I3 Common 
B. R. (new- series) 479, distinguished. (^Chalterice 
and Panton, //.) GOVINDA CHARAN v. CHAIR¬ 
MAN OF THE HOOGHLY CHINSURA MUNICIPALITY. 

26 C. W. N. 994 : 65 I. C. 518 : A. I. R. 1922 Cal. 99. 

-S. 261—* Wood ' includes timber. 

The word “ wood ” in S. 261 of the Act includes 
timber. A timber yard requires a license under the 
section. {Miller, C. J. and Coutts, J.) EMPEROR 
V. Tar Muhammad Jan. 6 Pat. L. J. 363 : 

2 Pat. L. T. 722 ; 63 I. C. 827 : 22 Cr. L. J. 631. 

' ■ '■ ■ 8. 271— Prosecution — Disposal of the obiectiost 

under S, 178 is condition precedent. 

A prosecution under S. 271 of the Act is not justi¬ 
fied unless the objection is disposed of according to 
terms of the law laid down under Section 178. A per¬ 
son need not comply with the orders mentioned in the 
notice under S. 178 if he has filed an objection. If the 
objection is decided in his favour then the notice is 
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cancelled. If it is decided against him. then the deci¬ 
sion cannot have the retrospective effect of punishing 
him for the default committed by him with respect to 
the first notice. {Jwala Prasad, J.') RaMPARTAP 
LaL V. BaRH MUNICIPALITY. 3 Pat. L. T 301 ; 

66 I C. 417 : 23 Cr. L. J. 273 : A. I. R 1922 Pat. 183. 

-Ss. 290. 291, 292, 293, 295 and 29'r^Rules 

fratned by Local Government under S. 290 are not 
ultra xnes and water supply can be cut off for non¬ 
payment of costs 

Rules 4, 9 and 24 (tf) framed by the Local Govern¬ 
ment for the Chittagong Municipality under S. 290 of 
the Bengal Municipal Act are intra virCs and do not 
conflict with Ss. 295 and 297 of the same Act. The 
Municipality is, therefore, entitled to compel the occu¬ 
pier or owner of a house to pay for cost of water-metre 
to measure the amount of water consumed in the 
house or to cut off water supply for non-payment of 
the same. {Chaudhuri and Cuming, J J NaGEN- 

DRA Lal Das v. The chairman of the Chitta- 
GONG municipality. 59 I. C. 340 : 47 Cal. 426. 

_s. 350— Sanction to prosecute for making 

jioise—Sanction for one offence—Prosecution for another 
illegal. 

Where the Vice-chairman of a Municipality sanction¬ 
ed the prosecution of the accused for singing at night 
with a high-sounding instrument and the accused were 
convicted of beating a drum under Bye-law 80, held, 
that the conviction was illegal. Even in a case where 
a valid sanction has been given by the Municipality 
for the prosecution of certain persons for an alleged 
violation of one of the bye-laws, a Magistrate is not 
competent to convict the accused of an offence against 
another. Considerable care should be exercised in 
putting into operation against citizens the provisions of 
a bye-law such as the one against making noise» 
which can be utilised in an unduly repressive and is un¬ 
necessarily restrictive manner. {Bucknill, J.) RaHIM 
V. EMPEROR. 24 Cr. L. J. 478 : 72 I. C. 894 r 

1 Pat. L. R 45 (Cr) : A. I. B. 1924 Patna 377. 

-^ S. 356— Distress — H‘arrant — Service on per¬ 
son from whom taxes collected is sufficient. 

Where the house was not in the occupation of the 
recorded owner but bis brother, and, although the 
Municipal taxes were levied on the owner, they were 
collected from his brother. Held, the service of the 
distress warrant on the brother of the owner was a pro¬ 
per service. {Miller, C J• nnd Ros^, J.') GOVERN¬ 
MENT Advocate, Bihar and Orissa v. Ganga 
Prasad. 1 Pat. 423 : 3 Pat. L. T. 659 : 

76 I. C 719 : 25 Cr. L. J. 31 : A. I. R. 1922 Pat. 632. 

--S. 363— Act done in pursuance of Act^Notice 

of suit is necessary. 

Where the Vice-Chairman of a Municipality acts 
under the direction of the Commissioners, the acts done 
by him are acts done under the Municipal Act and if 
the provisions of S. 363 of the Act as regards notice 
are not complied with by a person aggrieved by the 
act, a suit by him against the Vice-Chairman to re¬ 
cover damages is not maintainable. {Mukeriee, A C. 
J. astd Fletcher J.) SaSANKA SeKHAR BaNERJEK 
V. Sudhangsu Mohan Ganguli. 46 Cal. 45 : 

59 I. G. 672 : 24 C. W. M. 891. 

--^Sch. IV— Warrant—Date of return need not 

be mentiemed. 

A distress warrant issued in the form provided in 
Sch. IV does not require that the date of return of 
warrant should be mentioned. (Miller, C, J. and 

Ross, /,) Govt, Advocate, Bihar and Orissa 
V. GanGA Prasad. 1 Pat. 428 : 3 Pat. L. T. 569 : 

A I. R. 1928 P. 682. 
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---‘Br. 7, 10 and ?9 — Removal of name from list 

of voters by Chairman—District A/agistrate can res¬ 
tore the name, 

A certain person’s name was entered in the list of 
voters and there was an application under R. 7 that his 
name should be removed, and an application by the 
person that his name should be included, and the 
application was allowed by the Chairman. The voter 
applied under R. 10 to the District Magistrate who 
restored his name in the register, held that the District 
Magistrate had power to decide it under R. 20 . 
{Ckatterjea and Newbould, //.)SyaM ChaND BaSAK 
V. Nabendra Nath. 26 C. W. N. 147. 

BENGAL. N. W. P. AND ASSAM CIVIL COURTS 
ACT (XII OF 1887). 

-- —Valuatiott of suit—Valuation by plaintiff may 

be challenged by defendant or amended by Court, but 
if not so done cofinot be questioned in second appeal for 
the first time. 

Although ordinarily the valuation as made by the 
plaintiff is to be accepted, the plaintiff is not at liberty 
to make an arbitrary valuation with a view to alter the 
forum, either of the trial of the suit or the adjudica¬ 
tion of the appeal. The valuation as made by the 
plaintsft may be challenged either by the Court of its 
own motion or by the defendant. In either event, there 
is a determination of the question of valuation. If, on 
such investigation, it transpires that the subject-matter 
of the suit has been under\'alued or overvalued, the 
Court may call upon the plaintiff to amend the valua¬ 
tion of the suit. If the plaintiff does not carry out the 
order of the Court, the consequence described in O. 7 , 
R. II, followed. This is the penalty for persistence in 
undervaluation. If the order of the Courtis carried 
out, the statement of valuation for purposes of juris¬ 
diction or Court-fees are both amended, and the amen¬ 
ded valuation thereupon becomes the valuation of the 
suit. When S. 31 of the Bengal Civil Courts Act 
refers to the value of the original suit, the reference is 
to the valuation as made by the plaintiff subject to 
such amendment as may have been made under orders 
of the Trial Court. The I.egislature did not mean by 
the expression “the value of the original suit” in S. 21 
the real value of the subject-matter of the 
original suit regardless of what may have 
happened in the Trial Court. Where the 
plaintiff stated the value of the subject-matter of the 
suit for purposes of jurisdiction as also of Court-fees at 
Rs. 3,600 and the defendant did not challenge this 
statement and the trial proceeded on the assumption 
that the valuation made by the plaintiffs was correct, 
held, that it was not competent to the defendant after 
they had been defeated in two successive Courts to 
change the forum of appeal by the assertion that the 
value of the subject-matter of the suit exceeds Rs. 10,000 
—in other words, that if the suit had been properly 
valued that appeal would have lain to this Court and 
not to the Court of the District Judge. 34 C. 954 ; 23 C. 
336 ; 18 A, L. J. 741 ; 45 C. 926 referred to. iMuher- 
tee and Rankin, JJ.) HaRIHAR DaS v. RaJKUMAR 
MukherJee. 711. C. 1014 : A. I. E. 1923 Cal 406. 

--S. 8 — Additional District Jndge^^Poaver of 

—Revocation of probate. 

The powers of an Additional District Judge appoint¬ 
ed under S. 8 of the Act are the same as those of a 
IMstrict Judge with respect to the cases transferred to 
him. In the case of a matter under the Probate and 
Administration Act transferred to him. he can revoke a 
probate granted. i,Jwala Prasad and Kulivant Sahay, 
JJ.) Daho Kuer V. Tural Dei. 3 Pat. 609 ; 

78 I. C. 701': A I. R. 1924 P. 593 
—S.8 (2) — Additional District Judge — Assign- 
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ment of function to — C. P. Code, S. 92 . 

An Addl. Dt. Judge is, by S. 8 ( 2 ), empowered to 
exercise the same powers as a Dt. Judge in suits under 
S. Q 2 , C.P. Code. He need not, in such cases, be em 
powered by Local Govt. {Chatterjea and Panton, J J.') 

Mahabur Rahman v. Abdur Rahim. 

62 I. C. 115 : 48 Cal. 53 

-S. 9 —'‘'Civil Court''—Honorary Munsif — 

Transfer of case from Small Cause Court—Appeal 
from decision. 

An Honorary Munsif is a “ Civil Court ” within the 
meaning of the Act. Consequently even though a 
case is transferred to him from a Small Cau.se Court, 
an appeal lies from his decision to the Subordinate 
Judge. (Boys, J.) Megi Mal v. Hira Lal. 

22 A. L. J. 880 : L. R. 5 A. 725.- 
82 I. C. 292 (1) r A.I.R. 1924 All. 761 (2). 

-S. 13 (2)— 7'ransfcr of business—Assignment 

of business within local limits of one Court to another 
by District Judge is not a transfer of business —• 
Effect of. 

An assignment of business within local limits of one 
Subordinate Court to another by District Judge under 
S. M ( 2 ) of the Act is not the same thing as the 
transfer of business under S. 150 , C. P. Code. {Chat- 
tCriea and Chotzner. J J.) MaHAMAD KaZEM ALI v. 

Naimuddin Ahmed. 26 C.W.N. 216 : 70 I. C. 210 : 

A.I.R. 1922 Cal. 41. 

-S. 13 (2) —Redistribution of civil work in a 

district does not alter forum for execution of decree. 

After a mortgage decree was passed by the Sub- 
Judge, First Court, the Dt. Judge rearranged the civil 
woiic of the ilistrict and directed that all suits, pro¬ 
ceedings, etc., relating to the area within which the 
properly was situate should be filed in the Court of 
Sub-Judge, Third Court. The decree-holder applied 
for execution to the Sub-Judge, First Court, who re¬ 
turned the application on the ground that he had no 
jurisdiction. //«?/</, that the Sub-Judge, First Court, 
was the proper Court to execute the decree. i^Jwala 
Prasad and Adami, JJ.) JaGANNATH PraSAD v, 

Sheonandan Sahay. 2 Pat. L.T. 374 : 

- 62 I. C. 487 : 6 P. L. J. 304 : 1921 P. H. C. C. 186. 

-—S. 19— Court's jurisdiction is not ousted 

where mesne profits allowable under O. 2 o, R. I 2 ( 2 ), 
C. P. Code, exceed its jurisdiction—Application for 
final decree is not a plaint and neither this application 
nor original plaint can be returned for want of jurisdic¬ 
tion — C. P. Code, S. 6— C. P. Code, O. 20 , R. 12 ( 2 ). 

Per Pull Bench i^Walmsley, Jdissenting). —Wheie 
a Judge has in the proper exercise of his jurisdiction 
passed a decree for possession and also a preliminary 
decree for mesne profits, he must be held to have 
jurisdiction to make a final decree in accordance with 
his decision. This jurisdiction is not limited, if, as a 
result of the inquiry directed by him, the mesne pro¬ 
fits are found to exceed the amount of his pecuniary 
jurisdiction as regards the value of the suit. If a suit 
is rightly entertained as within the jurisdiction of the 
Judge and a decree passed, his power to grant the pro¬ 
per and adequate relief is not affected by any event 
w'hich increases the value of the relief during the 
pendency of the suit. To hold that jurisdiction should 
depend on the amount for w'hich the final decree should 
be passed would have this effect, that after the Judge 
passes a preliminary decree and it is found after ac¬ 
counts taken that the final decree must be for an 
amount exceeding the pecuniary iimit of his jurisdic¬ 
tion, the entire proceedings before him including the 
decree passed should be considered as being without 
jurisdiction. The forum of appeal is determined with 
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reference to the value of the suit, and not the amount 
decreed. The plaintiff is neither required nor bound 
to state any amount in his application. app tea 

tion is not a plaint, and the admission of both parties 
that the plaint should be returned for presentation to 
a higher Court cannot be accepted for the reason that 

a preliminary decree has already been passed m the 

case by the Munsif on the original plaint, and the only 
thing that remains to be done is to give effect to the 
preliminary decree by a final decree. There is no pro¬ 
vision in the law for the return of a plaint after a pre¬ 
liminary decree has been passed. 

Per lya/m-iiey, /• — Mesne profits (tendentc lite are 

not to be considered in determining the value of the 
suit for purpose of jurisdiction. A plaintiff forsakes 
his right to ask for an enquiry under K. 12 (i) 

O. 20 and the final decree under K. 12 ( 2 ). if the 
amount claimed by him makes a resort to a Court of 
superior jurisdiction necessary, in which rase he must 
institute a fresh suit subject to the ordinary latv of 
limitation. (^Walfrisley^ C. C. Ghos^ Suhraioariiyy 
B. IS. Ghost afid Duval, //.) BlDYADHAR BaCHAR v. 
Manindra Nath Das. 42 C. L. J. 49 : 

29 C. W. N. 869 : 89 I. C. 726 : 

A. I. R. 1925 Cal. 1076 (F.B.). 

___—S. 21(2)— Decree by Munsif for mesne profits 

exceedini' iurisdiction—Appeal lies to District Judge. 

Where the Court passing a decree for possession 
also passes a decree for mesne profits on enquiry 
though the amount of mesne profits exceeds the pe¬ 
cuniary jurisdiction of the Court, is a Munsif’s Court, 
the case is appealable to the Dt. Judge under S. 21 
(2). {Das and Adami, JJ.) DINANaTH SaHAI z/. 
MaYAWATHI KOER 2 Pat. L. J. 143 : 

6 Pat. L. J. 54 : 60 I. C. 346: 1921 P. H. C. C. 69. 
BENGAL PATNI REGULATION (VIU OF 1819). 

- All sections of T. P. Act cannot be applied by 

analogy to patni taluqs—Patnidar can lease out land 
for manufacturing bricks — P. P. Act — Applicability. 

Per Chakravarti, J .—All the provisions of the 
Transfer of Property Act cannot be applied by analogy 
to the patni taluqs and a patnidar is competent to use 
or lease out land for the manufacture of bricks and-it 
is wholly consistent with a patnidar’s right. {IValm- 
sley and Chakravarti, JJ.) SURENDRA NaRAYAN v. 
BUOYA Singh. 62 CaU 655 : 41 C. L. J. 527 : 

A. I. B. 1925 Cal. 962. 

- Instrument not authorising brick-making does 

not by implication forbid it—Reservation against dig’ 
ging tanks is not to be construed as reservation against 
excavations for brick-making. 

Because the patni instrument does not authorise 
brick-making, it, by implication, does not forbid it and 
a reservation against digging tanks without permission 
is not to be construed as a reservation against the ex¬ 
cavations involved in brick-making. i^lValmsley and 
Chakravarti, JJ.) SURENDRA NaRAYAN v. BUOYA 
Singh. 52 Cal. 655 : 41 C. L. J. 527 : 

A. I. R. 1925 Cal. 962. 
— ■ ' Nature of patni taluqs. 

Per Chakravarti, J .—The patni taluqs are really 
grants of the Zemindar's interest without restrictions 
unless specially mentioned in the pattah. i Cal. 391 
Ref. (J^almsley and Chakravarti, J J) SURENDRA 
Narayan z/. BUOYA Singh. 52 Cal. 655: 

41 C. L. J. 527 : A. I. R. 1925 Cal. 962, 

" Relation of Zemindar and patnidar is very 
different from that of English owner in fee simple 
and a lessee for a term of years. 

The relation between a Zemindar and patnidar is 
not similar to the relation between the English owner 
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in fee simple and the lessee for a term of years. 
(^IValnisley and Chakravarti, JJ') SURENDRA 

Narayan v. BUoya Singh. 52 Cal. 655 ; 

41 C. L. J. 527 ; A. I. R. 1925 Cal. 962. 

_ —. —Zemindar cannot complain if use of patni 

does not threaten complete destruction of properly or 
such a change as will endanger rent. 

If the use of patni does not threaten the complete 
destruction of the property, or if it does not threaten 
such a change as to endanger the rent, the Zemindar 
has no cause for complaint. A.l.R. i9-4 Cal. 56 Ref, 
VValmsley and Chakravarti, J J,) SURENDRA Nara* 
YAN V. BUOYA SINGH. 52 Cal 655 : 41 C. L. J. 527 : 

A. I. R. 1925 Cal. 962. 

- Proceedings under are against the tenure atul 

not patnidar — Sale—Valtdity of. 

Proceedings under the Bengal Patni Regulation, 
taken for the realisation of arrears of patni lent, are 
against the tenure, and the mere fact that in the ap¬ 
plication to the Collector, the Zemindar mentions the 
name of a deceased patnidar, which stood on his book 
does not make the sale held under the Regulation in¬ 
valid 19 Cal. 703 referred {Mookeriee and Rankin 

JJ) Behari Lal Biswas v. Nasimannessa Bibl 
37 C. L. J. 222 : 73 I. C. 482 : A. I. R. 1923 Cal. 527. 

__ Creation of patni over the head of another is 

illegal—Assignment of right by patnidar to Zemindar 

_ Rights of assignee—Sale of assignee's interest — 

Right to object—Creation of fresh patni--Effect of. 

The idea of a patni being created over another patni 
is absolutely foreign to the scheme of the Patni Regu¬ 
lation and the position resulting therefrom would be 
anomalous. In the Patni Regulation a patnidar has 
been given certain rights as against the Zemindars, 
The patnidar is described as talukdar of the first de¬ 
gree and a tenure cannot be created over a talukdar of 
the first degree. There can be no objection to the 
assignment of the right to the Zemindar to receive rent 
from the patnidar which he is entitled to get under 
the patni settlement. In such cases the assignee of 
the Zemindar’s interest would be entitled to recover 
rent from the patnidar by virtue of the assignment. 
The whole scheme of the Patni Regulation is that the 
patnidar is the only person whose interest could be 
sold under the Regulation and not the intarest of the 
so-called sub-patnidar. Where a sale under the Re¬ 
gulation is held without jurisdiction even a person not 
affected by it could guestion it. {iValmsley and 
Ghose, JJ.) RaJENDRA NARAIN CHAUDHURI v. 

Khan Bahadur Moulvi abu Nasor ahi\a. 

27 C. W. N. 189 ; 71 I. C. 327 : 37 C. L. J. 141 . 

50 Cal. 146 : A. I. B. 1923 Cal. 189. 

— —Setting aside—Creditors of defaulting pat¬ 
nidar drawing out sale proceeds—Liability to refund. 

The Zamindar, the plaintiff, brought a suit for 
patni-rent The patni was disposed of by Regula¬ 
tion VIII of 1819, as the past rents were in arrears. 
One Peary Mohan Roy brought it. Out of the sur¬ 
plus sale proceeds in this transaction some of the 
defendants Nos. i and 9 took a specified sum from 
the Court. These were the creditors of the default¬ 
ing patnidars. The latter sued in the meantime to 
cancel the sale and it was so done. The Zamindar 
had to pay back to the purchaser but he brought a 
suit to realise that amount from defendants l and 9 
who had taken the amount out of Court, It was held, 
taking all facts of the suit into consideration that the 
plaintiff can sue defendants Nos. i and 9. They were 
tacitly bound to return the money to the Court. They 
failed in doing this and hence the Zamindar was oblig¬ 
ed to pay again to the auction-purchaser which other¬ 
wise he need not have paid. It was properly the 
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business of defendants Nos. i and 9 to t^ive back the 
surplus sale proceeds to the Court, a?id 

Woodroffe^ y/-) BeHARI LaL SeaL v. BiJOV CHAND 
MAHATAB. 761. C. 307 (2) ; 38 C. L. J 137. 

■ ■■ Proceedings ii?tder are only agahtst the tenure 

—Sale under the regulation—Validity impeached. 

Proceedings taken by the Zemindar under the Re¬ 
gulation for recovery of his dues are not personally 
against the patnidar but against the tenure. Where 
a sale held under the Regulation is impeached, the 
Zemindar is not prevented from recovering the arrears 
for the subsequent periods by summary procedure till 
the proceedings impeaching the sale are over. 
{Mooher/eey A. C. /. and Fletcher^ J.) BUOY CHAND 
MAHATAPZ'. asutosh Chakravarty. 

48 Cal. 454 : 62 I. C. 73 : 25 C. W. W. 42. 

— —Decree for rent—Purchaser of patnidar's 
eighty and title after decreey if personally liable — Pro¬ 
perty passing into the hands of third person. 

Where a person purchased the right, title and in¬ 
terest of the patnidar of a patni mahal after a decree 
for rent had been passed against the patnidar. Heldy 
the purchaser is not personally liable for the decree if 
the property passes out of his hands to a third party 
before the institution of the e;cecution proceedings. 
For rent accruing due prior to the transfer, a trans¬ 
feree of a tenure is not personally liable. ^Das and 
RosSyJJ.) INDER CHAND BOTHRA Z'. SURENDRA 

Narain Singh. 1 Pat. 449 : 66 I. c. 711 : 

3 Pat. L. T. 318 : (1922) P. H. C. C. 137 : 

A. I R. 1922 Pat. 162. 

-S. 3 —Kabuliyat providing for delivery of 

ghee and kid <s in tile nature of an abwab and is not 
recmterable—Effect on Reg. V of 1812, S. 3. 

Where a kabuliyat contained a stipulation that the 
tenant was to pay one seer of ghee and one kid every 
year. 

Heldy under the circumstances it was of the nature 
of an abiiJab and hence not recoverable. 

The general law against abwabs as embodied in S. 3 
of Reg. V of 1812 is not intended to be restricted by 
the Patni Regulation. {^Suhraivardy and Cumingy 
JJ.) Ram Taran Tewary v. Sm. Kumeda Das- 
SEE. 26 C. W. N. 634 : 68 I. C. 161 : 

A. 1. R. 1922 Cal. 80. 

“—Ss. 8 and 10 ^Requirements of Ss. 8 and 10 
in respect of contents of notice must be strictly complied 
with. 

Strict conformity with the requirements of the re¬ 
gulation in respect of contents and service of notice 
mentioned in Ss. 8 and 10 is essential to secure a valid 
sale. {Lord Shaw) BHUPENDRA NaRAYAN SinGK 
V. MaDAR BUKSH. 52 I. A. 439 : 

A. I. R. 1928 P. C. 297. 
‘ —St. 8 (2) and lO^dfotice—Strict compliance 

with section is necessary for validity of sale. 

S. 10 of the Regulation contemplates a self-c*»ntain- 
ed notice comprising not only a specification of the 
arrears, etc., but also a statement of*the lots proposed 
to be sold in the order in which the sale will be held. 
The notice to be stuck up in the Collector’s Office, 
hke the petition, must^ specified with the balance 
due from all that patnidars to the Zemindar and a 
copy or extract of the notice applying to an individual 
defaulter is to be sent by the Zemindar to be published 
at the Cutcherry or at the principal town or village on 
the land of the defaulter. Strict conformity with the 
requirements of Ss. 8 and 10 in the matter of the con¬ 
tents and service of the notice is essential to secure 
^lid sale. 9 C. W. N. 619 Foil. {Mooker/ee aftd 

R^uony JJ,') Raja Bhupendra Narain v. 
Madar Bux Sheikh. 66 I. C. 793 : 34 C, L. J. 399. 

Q. D.—VOL. I—16 


BENGAL PATNI REGULATION (VIII OF 1819). 
S. 14. 

-S 11— Construction—Interest of occupancy 

j raiyat—When protected. 

The terms of S. ii, cl. i are not satisfied unless at 
least the right of transfer is expressly stated in the 
lease or other engagement to be a right to make trans¬ 
fers which shall not be mere encumbrances. That 
seems to be the natural meaning of the first paragraph 
1 of the first clause and that construction is borne out 
] by the emphatic language of the second paragraph. No 
j transfer is to bar the indefeasible right of the Zemin- 
I dar unless it is made with the condition that it shall 
i not amount merely to an incumbrance and such con- 
I dition can only be annexed where express authority 
I for that purpose has been received from the Zemindar 
or superior landlord. {Richardson and Snhrawardyy 

JJ.) Gopal Chandra Poddar v. Dwarika 
Nath Dutta. 69 I. C. 655 (Cal.) : 

A. I. R. 1S24 Cal. 353 (2). 

I -S. 11— A'hudkhast raiyat is—Protection from 

j ejectment. 

j Under S. 11 a person who is a khudkasht raiyat is 
protected from ejection from the holding including the 
part he uses for residential purposes as well as the 
waste land and the land he cultivates, {Hewbould, J.) 

Krishna pramada Dasi v. Rash behari Das. 

67 I. C. 709 : A, I. R, 1923 Cal. 327 (1). 

--S. 11— Purchaser of patni cannot einct occu¬ 
pancy tenants — B. T. Acty S. 25. 

! The policy of the law at tne time of the enactment 
of the Patni Regulations seems to have been to protect 
from eviction those cultivating the land ; at the time 
of the enactment of the Patni Regulations, occupancy 
lights did not exist, those cultivating the lands were 
either khudkhast ryots, that is, ryots of the village 
cultivating the lands, or paikast ryots who were culti¬ 
vators who came from outside the village. Conse¬ 
quently, S. II of the Patni Regulations extends pro 
lection to the only cultivating ryots of the village then 
known, namely, khudkhast ryots or resident and here¬ 
ditary cultivators. It has been the policy of the law 
throughout to protect those actually on the land and 
cultivating it. Therefore, these occupancy tenants also 
must be deemed to be protected. {Greaves and 
Chakravartiy JJ.) JNANENDRA MOHAN v. HaR- 

endra Krishna De. A.I.k. 1925 Cal. 1169. 

-S. 11 (1), (2)— Sub-lease by patnidat - When 

binding on Zemi/idaf —“7’<7 that effect''—Meaning of. 

The phrase “ to that effect ” in the second sub-clause 
to S. II must by logical interpretation mean “to make 
such transfer by .sale, etc.,’’ as to bar the indefeasible 
right of the Zemindar to hold the tenure of his creation 
answerable in the state in which he created it for the 
rent of the tenure. Sub-clause (2) requires that in 
order that the Zemitidnr should be bound by a sub¬ 
lease created by the Patnidar and to defeat the for¬ 
mer’s right to hold the tenure liable, the patni lease 
must confer on the patnidar the right to create such 
an under-tenure as will bar the above indefeasible 
right of the Zemindar. {Suhrawardy and Duval y J J.) 
DuRLOw Chandra Chowdhuri v. Jamiruddin 
AHaMED CHOWDHURI. 90 I. C. 405. 

-S. 14 —Remedy under must be resorted to suit 

for refund does not lie. 

On reversal of a patni sale, the purchaser must have 
recourse to the remedy provided by S. 14 to the extent 
it is available and cannot maintain a separate suit to 
obtain the relief which if he had so desired might 
have been granted to him against the Zemindar for 
I reversal of the sale. {Alukerjee and Rankin, JJ-) 

\ Chowdhury Mahomed Amin v. Maharaja of 
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S. 14. 

I?URI>\VAN. 50 Cal. 766 : 76 I. C. 20 : 

38 C. L. J. 192 ; A. I. R. 1923 Cal 732. 

-S. 14— S^opc. 

A sale under the Regulation can only be questioned 
by a person entitled to do so under S. 14 of the He* 
gulation and the title of the purchaser under tlie 
Regulation sale cannot be questioiied collaterally. But 
the sale must be held with jurisdiction. It seems that 
the whole scheme of the I’atni Regulation is that the 
pittPtn/ar is the only person whose interest can be sold 
under the Regulation and not the interest of a person 
who is created a patnidar ignoring the previously 
created p,itJitdar. i^lVnltnsley and B. B. Ghost, /J-) 

RaJkndka Narayan 7 ‘. MouLvi Abu Naseer. 

50 C. 146 • 27 C. W. N. 189 : 37 C. L. J. 141 : 

A. I. R. 1923 Cal. 189. 

-S. 14— Paint sa/e — Pari of Purchase money 

-viihdriuvn by <1 holder of decree againsi patnidaPs 
iudgnii.ni’crediior—Sale sei aside—Suii by purchaser 
for refnttd. 

A person had a decree against the judgment-credi¬ 
tor of a patnidar and withdrew, in execution of his 
decree, a part of the purchase money deposited in the 
Collectorate by purchaser of the patni at a sale held 
under S. 14, Patni Taluks Regulation. When 
the patni sale hatl been set aside by a compromise 
decree in a suit brought by the patnidar against the 
Zanundar and the purchaser ; held, the purchaser 
had a right to maintain a suit against the person who 
ha<l withdrawn the portion of the purchase money, for 
recovery of amount witlulrawn. Wigram v. Buckley. 
(1894) .1 Ch. 483, Mobaruck Ali Ameer AliCiSyj) 
21 W. R. 252 referred to. {Jivala Prasad, A> J. C, 
and Ross, /.) MaHARAJ BAHADUR v, SHAIKH 

ABDUL. 1 P. 5 : 3 P.L.T. 37 : A.I.R. 1922 Pat. 394. 
BENGAL PERMANENT SETTLEMENT REGULA¬ 
TION (I OF 1793). Bengal Regnla'ions (XIX of 
and II of iS iS)—Pcrtnanrnily scaled estate—Churs 
formed subsequent to settlement are liable to assessment 
— Non-navigablc rii'cr—Otonership of the bed—Bengal 
Alluvion and Diliivion Act (I.X of 1847). S- 6. 

Land whether cultivated or waste at the time of the 
settlement,but included in a permanently settled estate, 
are exempt from further assessment under Bengal 
Regulation i of 1793. protection extends only 

to lands actually in existence at the time of the settle¬ 
ment and specifically included in the estate as settled. 
Churs formed after the decennial settlement within the 
limits of the zemindari are to be treated as unsettled 
under Bengal Regulation II of 1890, even though the 
river-bed from which the Churs have been thrown up 
was the property of the Zemindar at the time of the 
settlement and the jumma was imposed on the zemin¬ 
dari as a whole. It is, therefore, competent to the 
Government to assess to public revenue under Bengal 
Act IX of 1847, Churs formed in a non navigable river 
both where it flows through a permanently settled 
zemindari and within the middle line of the river 
where it is the boundary of the zemindari. The fact 
that the whole or half of the river-bed as the case 
may be, was part of the permanently settled estate 
does not affect the right of the Government to assess 
the Churs in question. 17 Cal. 590 distinguished. 
{Viscount Cave.^ SECRETARY OF STATE v, MaHA- 
RaJa of Burdwan. 42 M. L. J. 61 : 49 Cal. 103 : 

67 I. C. 835 : 26 C. W. N. 619 : 

4 U. P. L E. (P. C.) 1 : 35 C. L. J. 92 : 

48 I.A. 665 ; A. I. R 1922 P. C. 6 (P. C.). 

BENGAL POLICE ACT. Ss. 30, 32 ^License for pro¬ 
cession. 

The District Superintendent of Police has power to 


BENGAL PUBLIC DEMANDS BECOVERT AC^ 
(III OF 1913), S. 4. 

issue notification requiring a license for processions- 
and assemblies which becomes as much a part of the- 
law' as any law embodied in the Statute Book. {Mul-, 
//Vk, Coutts and £>ass, JJf) EMPEROR v, DR. ABDUL. 
Hamid. 3 Pat. L. T. 686 : (1922) P. H. C, C. 274 r 

68 I. C. 945 : 2 P. 134 : 23 Cr. L. J. 626 : 

1 Pat. L. R. 199 (Cr.) ; A. I. R. 1923 Pat. 1 fS. B.> 

BENGAL PUBLIC DEMANDS RECOVERY ACT (III 
OF 1913;— Demand in addition to revetiue — Can be 
based only on statutory or contractual liability. 

Where the Government makes a demand in addition 
to the revenue payable in respect of a permanently 
settled estate from the holders thereof, such an addb 
tional demand can be recoverable if there is a special 
liability either statutory or contractual. Where the 
demand has been made and complied with for a very 
long time, it must be referred to some legal origin ; in 
other words, the inference is that at some time there 
was an agreement between the Government and the 
proprietors that the former should maintain and repair 
the embankments in the estate with the aid of funds, 
contributed by the latter. 45 CL 866 ; 22 C. W. N. 
823 Referred to. {Mookerlec and Chotzner, JJ.'^ 

Nabadwip Chandra Nandi v. Slcy. of State 
FOR India. 60 Cal. 208 : A. I. R. 1923 Cal. 609. 

- Applicability of—Certificate procedure when 

to be adopted. 

The certificate procedure is intended only for the 
recovery of sums regarding which tiiere is no doubt of 
the liability of the debtor. ; Cases in w'hich the debtor 
is likely, with some show of reason, to deny his liabi¬ 
lity should be referred with a view’ to the institution of 
Civil suits. {Morshead, M.C.') BHUKHUL MISSIR 
V. MahaRANI JaNKI. 2 Pat. L. R. Ill (Cr.), 

_Ss. 3 (1), 36 and 37— Scope of—Act Is not 

retrospective and does not affect—Cause of action 
accruing under S. lO of Act I of 1895. 

Act 111 of 1913 is not retrospective in its operation 
and does not extinguish or modify causes of action 
which have already accrued by failure to serve the 
notice under S. 10 of Act I of 1895 S. 36 of Act III 
of 1913 controls S. 3 (i). S. 37 Act bars the 

jurisdiction of the Civil C'ourt only w’here the question 
relates to the making, execution, discharge or satisfac¬ 
tion of a certificate duly filed under the Act or relates 
to the confirmation or setting aside of a sale held in 
execution of such certificate. {Mookertee and Chotznery 

//.) lalit Mohan Sen v. ManoranJan Ghosh 
ChowDHURY. 36 c. L. J. 208 : 72 I. C. 698 : 

A. I. R. 1923 Cal. 13. 

S. 4 —Strict compliance with form of certifi^ 
cate is essential. 

A certificate which contains no entry in that part of 
it which is really the certificate in the prescribed form 
giving «ny of the particulars in the handwriting of the- 
officer having jurisdiction to issue such a certificate is 
invalid, because the form of a certificate under S 4 of 
the Bengal Public Demands Recovery Act should be- 
strictly complied with. {Greai'es and Chakravart , 
//.) ALI MlYAN V. WaJADQJN SIKDAR. 

82 I. G. 1013 : A. I. R. 1926 Gal. 383. 

-—S. 4— Public demand—What is — Certifteatey 

issue of. 

The ‘Public demand* mentioned in S. 4 of the Public 
Demands Recovery Act includes a demand payable- 
to the Collector by a person holding any interest in 
land, when such demand is a condition of the use and 
enjoyment of the land. S. 4 should not be so interpret¬ 
ed as to authorise the issue of more than one certlfi* 
cate in the prescribed form with regard to a single 
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BENGAL PUBLIC DEMANDS EECOVERY ACT 
(III OF 1913), S. 10. 

demand broken up into fragments. (A/ooker/ee and 
Cuming, JJ.) PRATAB CHANDRA jANA 7 /. SfXRE- 
TARY of State. 49 Cal. 1026 ; 35 C. L. J. 304 : 

67 I. C. 375 : A. I. R, 1922 Cal. 101. 
- —S. 10— Notice — Omissicni t^^ se^-ve under the 

sale a nulli ty» 

Under S. 10 of the Bengal Public Demands Reco¬ 
very Act the omission to serve a notice under S. 10 
makes the sale a nullity. In such a case the plaintiff 
need not apply to set aside the sale but can sue for 
possession on the footing that the sale had not affected 
his title. The suit would be governed by Art. 142 of 
the Limitation Act. i^Mookerjee and Ckotzuer, JJ.^ 

Lalit Mohan Sen v. ManoranJan Ghosh 
CHAUDHURI. 36 c. L. J. 208 : 72 I. C. 698 : 

A. I. R. 1923 Cal. 13. 

■--Ss. 10 and 31— Notice — Service of — Death of 

one sharer before notice—Sale is not wholly void. 

The words “ and also in some conspicuous part of 
the land ” in S. 31 refer only to Cises in which the ser¬ 
vice is effected by fixing a copy in conspicuous place 
in the office of the certificate officer and not to cases 
in which the same notice is served by fixing a copy on 
the outer door of the house in which the judgment- 
debtor ordinarily dwells or carries on business. Where 
the judgment-debtor could not be found at home nor 
could service be effected on any adult male member 
and the only information which could be obtained was 
that the persons on whom notice was to be sen ed 
were in some distant town, the only alternative left is 
to serve by fixing the copy on the outer door of the 
house. 

Where one of the sharers was dead prior to the 
serving of the notice, the sale is not wholly void. 
(CouitS and l^oss, //.) BENI ROY v. BaBUI BaCHA 
KUER. 1 P. 273 : 69 I. C. 700 : 1 Pat. L. R. 196 : 

A. I. R. 1922 Pat. 546. 
—" —Ss. 29 and —Certificate sale—Setting 

aside — Limitation — Delay. 

Where a pardanashin lady who had been affected 
by a certificate sale applied nearly seven years after 
the expiry of the sixty days prescribed by S. 29 ( 2 ) of 
the Act and the lower appellate Court set aside the 
sale on the ground that the lady was a pardanashin 
lady and might have been ignorant of the proceedings 
and of the requirements of the law- Held, that the 
questions of hardship and irregularity of the sale were 
not relevant unless there was a reasonable explanation 
for the delay. The lady had lost her remedy in the 
Civil Court by omitting to take any step for one year 
after she became aware of the sale and she could not 
re-open the sale under S. 29 of the Act. (^Morshead, 

M.c.) Deo SaraN Puri Bahuria Uttimra 
Kuer. 2 Pat. L. R. 127 (Cr.). 

—-— S. 31—“ And also in some conspicuous part 
of the land*^—Meaning of. 

The expression “ and also in some conspicuous 
part of the land ” in S. 31 of Bengal Public Demands 
Recovery Act refers only to cases in which the service 
is effected by fixing a copy in some conspicuous place 
in the office of the’certificate'officers and not to cases 
in which the notice is served by fixing a copy in the 
outer door of the house in which the judgment-debtor 
ordinarily dwells or carries on business. {Coutts and 

Ross, //.) Beni Roy «/.3abui Bacha Kuer. 

1 P. 273 : 69 I. C. 700 : 1 Pat. L R. 196 : 

A. I. R. 1922 Pat. 546. 

--S. 36— Sale of property without existence of 

art ears of revenue is a nullity—Suit to set aside—Bar 
of limitation. 

Where in 1907 the revenue authorities proceeded I 


BENGAL PUBLIC GAMBLING ACT (II OF 1867), 
S. 14. 

to sell the property in dispute for an imaginary arrear 
of revenue the sale is a nullity and there is an usurpa¬ 
tion of jurisdiction on their part. 37 Cal. 107 Refer¬ 
red to. Thereupon a right accrued to the plaintiff 
under the law as it then stood to institute a suit to 
recover the property within 12 years frolic the date of 
dispossession. A right of this description could not 
be affected by the retrospective operation of a subse¬ 
quent statute. (A/ooker/ee and Chotzner, J J 

Dhorendra Krishna mukerjee v. mohendra 
Nath Mukerjee. 27 C. W. N. 386 r 

70 I. C. 869 ; A I. R. 1923 Cal. 428. 

-—Ss, 36 (b) and 23— Application to certificate 

offlcCr—SubsequetU suit — Afaintai?iability. 

Where an application was made to set aside a sale 
under S. 23 of the Public Demands Recovery Act, 
a subsequent suit to have it declared that the sale is 
void on the same ground is barred by S. 36 (/^) of the 
Act. OValmsley and Page, yJ.) BaSANTA KUMAR 

Pal 7’. Harendra Nath Mukhopadva. 

30 C. W. N. 36. 

■ ■■ —S. 37— Bar of suit — Irregularities relating 

to execution Proceedings. 

Under S. 37 of the Public Demands Recovery Act 
all questions regarding the irregularities in the execu¬ 
tion proceedings shall be determined not by suit by 
order of the certificate officer and it is settled law 
that where a question arises between the certificate 
holder and the certificate debtors or their representa¬ 
tives the procedure laid down by S. 37 must be adopt¬ 
ed, notwithstanding that the purchasers under the 
auction sale may be impleaded as being interested 
parties in the suit. A certificate debtor cannot evade 
the provisions of S. 37 of the Act by adding a claim 
to the same relief upon an allegation of fraud which 
proves to be groundless. {^Wahnslcy and Pagt.JJ.') 
Basanta Kumar Pal v. Harendra Nath 

MUKHOPADHVA. 30 C. W. N. 36. 

•-- S. 37— Vnauthorised action of revenue autho¬ 

rities—Dees not oust jurisdictiou of—Civil Courts. 

When the action of the revenue authority is wholly 
unauthorised, S. 37 of the Public Demands Recovery 
Act does not oust the jurisdiction of the Civil Courts 
to make a declaration, issue an injunction or to grant 
other adequate relief. {Mooker/ee and Cuming, JJ.^ 
PRATAB Chandra Jana v. Secretary of State. 

35 C. L. J. 304 : 67 I. C. 375 : 49 Cal. 1026 : 

A. I. R. 1922 Cal. 101. 

BENGAL PUBLIC GAMBLING ACT (II OF 1867.)— 

~ ■ —Ss. 11, 11 (a)—“ Ping game *’ —Whether a 

game of skill or chance is a finding of fact. 

A finding whether the “ ring game ” is a game of 
skill or chance is a finding of fact and unless there is a 
grave error, the High Court will not interfere. {Jwala 
Prasad, /.) DaMRI MiaN v. EMPEROR. 

3 U. P. L. R. (Pat.) 55 : 61 I. C. 518 : 

22 Cr. L. J. 390. 

— ' —S. 14— Manner of publishing the notice of sale 

—Irregular sale—Secotid sale during the pendetuy of 
proceedings to set aside the first. 

The notice of sale need not be served personally. It 
is sufficient if it is posted on the office of the default 
er. An irregular sale is only voidable, capable oi 
being avoided by a suit under S. 14 . If a second sale 
is held during the pendency of proceedings to set aside 
the first, the second becomes a part of the first and 
would stand or fall with it. (^Richardson attd Shamsul 
Huda, //.) MaHARAJADHIRAJ OF BURDWAN v. 
MRITUNJOY GHOSE. 47 Cal. 782 : 601. C. 182 : 

24 C. W. N. 786. 



247 


248 


quinquennial digest, 1921—1925 


BENGAL PUBLIC GAMBLING (AMENDMENT) 
ACT (VI OF 1913)— partnership—Vail- 

i/ity. 

It cannot be held that persons who enter into part¬ 
nership for the purpose of making agreements not 
forbidden but recognised by law, though unenforce¬ 
able at law. are persons who conduct a business, the 
verv nature of which disentitles them to have recourse 
to Courts of law to recover the claims otherwise sus¬ 
tainable. {Buckland, /.) LEICESTER CO. V S. P. 
Malik. 27 C. W. N. 442 : A. I B. 1923 Cal- 445. 

-S. 2- Gamhling—Definition got’erns inter¬ 
pretation of—Calcutta Police Act (IV of 1866, S. 45* 

Js, 45 of the Calcutta Police Act must be read having 
regard to the definition of gambling in S. 2 of the 
Pengal Public Gambling Act. (Sanderson, C. J. (ind 
Richardson, /.) PaJRANGA LaL KaDIA V. EMPE- 
KOR. 25 C. W. N. 428 : 33 C. L. J. 287 : 

62 I. C. 871 : 22 Cr. L. J. 599. 
BENGAL REGULATION (I OF 1793)^ 

, —Permanent Settlement dates from Decennial 

Settlement of 

The Permanent Settlement docs not date from the 
expiry of the Decennial Settlement inii799* but from 
the time when the Decennial Settlement was made in 
1790. (Jwala Prasad and Ross, JJ-') RaMANA- 
DH \N SaHAY V. JaIGOVIND PaNDEY. 2 P 839 : 

75 I. C. 955 : A. I. R. 1924 Pat. 213. | 

_(VIII OF 1793)—S. 5 (Z)~Rent of Taluks , 

held long before Zamindari—If liable to be enhanced. | 
The owner of taluks which were formed long be¬ 
fore the zemindari, comes within the description of a 
taluc|dar in S. 5 ( 3 ) of Regulation VIII of 1793 which 
was not repealed when the zemindari was created 1 
The rent of such a taluk cannot therefore be enhanc¬ 
ed. (Pfeivbonld and B. B. Ghose, J J.') BiRENDRA 

Kishore Manikva Bahadur?', ali Ahamed. 

39 c. L. J. 605 : A. I. R 1924 Cal. 1015. 1 

_(VIII OF 1798)—S. 5— Alo separation of \ 

fama — Presumption. ■. 

Where a talukdar is shown to have taken no steps ! 
under the regulation to obtain separation of the jama, j 
the presumption would be that he was not an inde¬ 
pendant talukdar under S 5 of the Regulation. 
(Ameer Ali, J.) .SRINATH RaY UDAI NaTH 
SaHaI. 33 M. L. T. 408 ; 28 C. W. N. 145 : , 

(1923) M. W. N. 702 : A. I. R. 1923 P. C. 217 (P. C.) 1 

-—(XII OF 1805) —(Cuttack Land Revenue 

Regulation, S. 34— Scope. 

The words ‘ for ever ’ in S. 34 merely express the in¬ 
tention of the paramount power not to resume the 
grant and does not restrict the grantee’s power of alie¬ 
nation. i 

Where by terms of the sanad a grant was made to | 
the grantee and his heirs of certain properties in the j 
District of Cuttack. Meld, the grantee took an ; 
absolute and hereditary interest in the property under j 
the sanad and therefore he or his successors-in-title , 
could as of right alienate the properties. S. 34 of j 
Bengal Regulatton, 1805 merely confirmed the grant j 
but the grantee derived his title from the sanad. • 
■(Das and Adami, JJ.^ OULAM NaBI v. CHAUDH- 
ARY BaSUDEO Das. 1 P. 201 : A.I.R. 1922 Pat. 411. 

—(XVII OF 1806)— Foreclosure proceedings — 
Mortgagee must prove that notice fulfilled all the 
conditions — Non-existeiue of notice is fatal to the pro* 
Ceedings. \ 

The Court will not presume that all the formalities 
required by Regulation XVII of i8o6 in proceedings 
for foreclosure have been observed, but the motgagee 
must prove affirmatively the due performance of every 
necessary condition. The mere fact of mortgagor’s » 
raising no objection to the validity of the notice does | 


BENGAL REGULATION (XXIX OF 1814). 

not warrant the presumption that the notice fulfilled 
all the necessary conflitions. And the non-existence 
of the notice does not relieve the mortgagee of the 
burden of proving that the notice satisfied the require¬ 
ments of the Regulation. On the other hand the non 
existence of the notice is fatal to the validity of the 
foreclosure proceedings. (46 P. R. 1907, Foil.) 
(Martiueau and Brasher, JJ-I) MUNSHl RaM v. 

NauraNGa. A. I. R, 1924 lah. 176. 

- AnomaloHS mortgage — Title of mortgagee is 

not complete without foreclosure. 

Where there is an anomalous mortgage, viz., a 
combined jnortgage by conditional sale and usufructu¬ 
ary mortgage,then under the Regulation the mortgage 
was bound to institute proceedings for foreclosure 
within 12 years and the time for foreclosure does not 
arise till the period stipulated in the proviso for 
redemption had expired. A mortgagee’s title must be 
held to be incomplete until it was confirmed by a 
regular suit under the regulation. Where before the 
expiry of the 12 years the T. P. Act came into force 
then the mortgage would be subject to the provisions 
of S. 60 of the T. P. Act. (Prideaux, A. J. C.) 
RUPA BaI V. KODBA. 6 N.L.J. 130 : 72 I. C. 121 : 

A. I. B. 1923 Nag. 274. 
—^ S. 1— Foreclosure — Observance of formalities 
must be proved by the mortgagee. 

It is settled law that the Court will not presume that 
all the formalities required by Regulation XVII of 
1806 in proceedings for foreclosure have been observ¬ 
ed, but the mortgagee must prove affirmatively the 
due performance of every necessary condition. The 
non-existence of the notice does not relieve the mort¬ 
gagee of the burden of proving that the notice satisfied 
the requirements of Regulation XVII of i8o6« 
(A/ariiucau and Brasher, /J.) MUNSHl RAM v. 
NauraNGA. 72 I. C. 676 : A. I. B. 1924 Lah. 176. 

■ —S. 1— Foreclosure proceedings — Action of 
District Judge if tudicial or ministerial. 

Though the functions to be exercised by the District 
Judge under the Regulation (XVII of 1806) are minis¬ 
terial and not judicial,there can also be no doubt that 
a District Judge assumes judicial functions when he 
proceeds to determine whether he has or has not the 
jurisdiction to Lssue a notice. Consequently his order 
issuing a notice overruling an objection to his jurisdic¬ 
tion is open to revision by the High Court, (Moti 
Sagar, /.) NaND KISHORE v. NARAIN SlNGH. 

6 Lah. L. J. 137 : 78 I. C. 350 : A.I.R. 1924 Lah. 471. 

——S. 7— Notice to mortgagor, 

S. 7 provides either for payment or tender to the 
mortgagor for deposit in Court, and a notice which 
simply Informs the mortgagor that he must pay the 
money within the year and says nothing of the alter¬ 
natives of tenders and deposits in Court is misleaffing. 
The defect is not cured merely by the addition of 
w'ords “ in the manner provided for in S. 7 of the 
Regulation”, (Chevis, J.') ZORA r». CHANDU. 

68 I. C. 883 : A. I. R. 1923 Lah. 71 (2). 

- (V OF 1812), S. 3—Delivery of goats and 

ghee agreed to in a Kabuliyat is a matter. Relating to 
abwab and is not sanctioned by the Bengal Patni Re¬ 
gulation. (Suhrawardy attd Cuming, JJ*) RAM 
Taran TEWARY V, S. Kumeda Dasi. 68 I. C. 161; 

26 C. W. N. 634 : A. I. B. 1923 Cal. 80. 

-(XXIX OF 1814) (Birbhnm)—Wrt does not 

apply to Kharagpur Ghaiwalis—Incidents of latter 
tenure—Taluka Dunri — Succession—ImpartiMe estate 
—Widenu and undivided brother — Preference, 

Regn. XXIX of 1814 does not apply to Kharagpur 
Ghatwalis. One of the main distinctions between 
Ghatwals of the Birbhum and of Kharagpur type is 





249 


CIVIL, CRIMINAL & REVENUE 


^50 


BENGAL REGULATION (XXIX OF 1814), S. 5. 

that the former are inalienable except with the 
consent of Government by whom the settlements were 
made and to w’hom revenue is paid direct, whereas the 
latter are alienable subject to the consent of the land¬ 
lord to whom the rent or revenue is paid. The Regu¬ 
lation of 1814 applies to the former only The in¬ 
cidents attaching to a Ghatwali of the Kharagpur type 
as evidenced in the case are ; (i) that it is impartible, 
and permanent, (2) that it descends by lineal pri¬ 
mogeniture, and (3) that it is alienable at least with 
the consent of the Zemindar. Unless there be some 
peculiar feature inherent in Ghatwali tenure which 
prevents the operation of the Mitakshara rule of 
succession in the case of impartible property,the same 
rule would apply. In a Mitakshara family being in 
commensality the inheritance even of impartible 
estates is confined to male members to the exclusion 
of females, unless the estate is the separate or self- 
acquired property and normal in the course of succes¬ 
sion to Ghatwali property is not different from that 
which regulates succession to other impartible property. 
(MtUer, C. J. and Foster, /.) ThaKURAIN FULBATI 

KUMARi V. MaharaJa Kumar Kao Maheshwar 
PRASAD Singh. 74 I. c. 668 : 2 P. 685 : 

4 Pat. L. T. 473 : (1923) P. H. C. C. 161 : 

A.I.R. 1923 P. 453. 

-S. 5— Limitation. 

A suit by the purchaser of a tenure under S. 5 of 
Regulation XXIX of 1814 for recovery of possession 
is governed by 12 years period, {/wata Prasad and 

Ross, //.) H. Mathewson V. Secy, of State. 

3 Pat. 673 : 84 I. C. 405 : A. 1. R. 1924 P. 616 

- - - ■—S. 5—Validity of sale. 

Secretary of State cannot question sale for arrears 
of rent under S. 5. {.Jwala Prasad and Ross, J J.') 
H. Mathewson v. Secy, of State. 3 P. 673 : 

84 I. C, 405 : A. I. R. 1924 Pat. 616. 

- '(XII OF 1817), Ss. 20 and 34— Remunera¬ 
tion of patwari—Jurisdiction of Civil Court, 

A patwari who has been registered under Regn. XII 
of 1817 can recover his dues under the Regulation 
only and a Civil suit for the purpose is barred by S. 34. 
(Morshead, M, C.) KaMCHANDAR LaL v. MaHABIR 
Roy. 2 Pat. L. R. 112 (Cr.). 

-(II OF 1819), S. 24—.9. 24 does 7iot apply to 

a suit to declare that Char lands are not added lands 
within S, (i of the Bengal Alluvion Act and Art. 14, 
Limitatiofi Act, does not apply to such a suit. 

Board of Revenue approved an assessment of certain 
additional revenue of Char lands which was made on 
the basis that the lands were gained from the river by 
alluvion on 28th November, 1912 On 15th March, 
1913, a notice dated 20th February 1913, was served 
on the plaintiffs informing them of this asses-sinent. 
Plaintiff’s petition to review the decision was rejected 
on the 29th June, 1914. On the 29th June, 1915, 
plaintiffs sued for declaration that the disputed tract 
was not added land within the meaning of S. 6 
of the Bengal Alluvion and Diluvion Act and that the 
assessment was consequently without jurisdiction : 

Held, (i) that S. 24 of Regulation II of 1819 was 
not applicable, and (2) that it was not barred under 
Art. 14 of the Limitation Act. 24 C. W. N, 813 
Diss. {,Mookerjee and Rankin, JJ.') PEARY LaL 

Ray V, Secy, of State. 39 c. L. J. 454 : 

83 I. G. 446 : A. I. R. 1924 Cal. 913. 

■ S. 103-B— Rent-Claim to hold free of— 
Contract or Old grant must be Proa)ed, 

Neither in 4838, when the summary settlement was 
made nor in 1839, when the three mauzas, Amarpur 
Jabar, Amarpur Roop and Jabarpar Khas under the 
Permanent Settlement were amalgamated and named 


BENGAL REGULATION (XI OF 1525), S.4 

Amar Jabar, was any claim to hold free of rent on 
account of Malikanadari right put forward by the pre¬ 
decessors of the defendants. The investigations in 
1839 were carried with complete thoroughness under 
Act II of 1819, in the final proceedings the revenue 
was reduced from Ks. 351 to Rs. 225. It wa.s claimed, 
on behalf of defendants, that the reduction was due 
to their Malikanadari rights. In 1840 in the Thakbast 
map and Khasra entries, which have no evidential 
value, were made by the Amin before the preparation 
of the regular survey of Amarpur Jabar to the effect 
that certain persons held Malikanadari (co-proprie¬ 
tary) right in mauza Amarpur Roop and held land free 
of rent. No objection was raised on behalf of the 
landlord, as the rent was collected by the Thikkadar. 
The claim on behalf of the defendants-respondents 
was for the first time put forward in 1877 but it was 
resisted and disallowed on the ground that no such 
mauza existed. 7'he claim was again put forward, 
when the matter came for the purpose of cadestral 
sui-veys held, it lies upon those who claim to hold the 
lands free of the obligation to pay rent to show by 
satisfactory evidence that they have been relieved of 
this obligation, either by contract or by some old grant 
recognised by Government. 12 Moo. I. A. 331 Foil. 
(Afr. Ameer Ati.) JaGDEO NaRAIN SinGH v, 
BaLDEO Singh. 45 M.L.J. 460 : 2 P. 38: 71 I.C. 984 • 

32 M. L. T. 1 : (1923) M. W. N. 361 : 

27 C. W. N. 925 : 3 Pat. L. T. 605 : 36 C. L J. 499 - 
49 I. A. 399 : A. I. R. 1922 P. C. 272 (P. c.) 

-:—(VII OF 1822). Sec Bengal Land 

Revenue Settlement Regulation (vii of 

1822). 

-S. 9— Collector can only rccofd existing rights- 

but cannot create any liability. 

The Collector is not empowered under S. 9 of Reg. 

\ II of 1882 to determine any rent so as to fix the 
under tenant with liability to pay the amount fixed, to 
his landlord, but he is only to record existing rights. 
(JValmsley and B. B. Chose, JJ.) DHIRENDRA 

Chandra Rai v. Nawab KhaJa IIabibullah 

29 c, W. N. 505: 87 I. C. 442: 

A. I. R. 1925 Cal. 758. 

——(XI OF 1825). Bengal Alluvion 

and Diluvion Regulation. 

- Chur latid. 

Where owner of a diluviated estate has paid revenue 
for the site which was under water and which subse¬ 
quently reformed, he is entitled to claim the land as 
belonging to his estate and such land cannot be dealt 
w'ith under the provisions of Regulation of 1825. 
{IValmsley and hf.Lf. Mukerfee, JJ.) ChaNDRa 
Kumar Aich v, Jiban Krishna Nath. 

29 C. W. N. 290 : 80 I. C. 702 : 

A. I. R. 1925 Cal. 249. 
S. 4 (1)— Accj-etion to tenants' holdhtg — Bed 
of the river forming property of laftdlord—Tenant 
gets benefit of accreticm. 

Per Dawson Miller, C. J. a7td Jiuala Prasad, J. _ 

The first clause of S. 4 of Bengal Regn. XI of 1825 
applies clearly both to the case of a superior landlord,, 
who holds from the Crown and to the case of the- 
holder of a subordinate estate or tenure holding from 
a landlord intermediate between hhnself and the Crow'ii 
and is limited in each case to accretions from the 
lands of the person from whom ho holds and to 
whom revenue in the one case and rent in the other is 
payable. In the case of a superior landlord the person 
from whom he holds is the Crown and no one else. In- 
such a case it is only where the Crowm is the proprie¬ 
tor of the accreted lands that the section comes into, 
operation. To hold otherwise and permit a landlord 
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BENGAL REGULATION (XI OF 1825). S. 4. 

<0 acquire in this manner a proprietary right in the 

land of his neighbour, with whom he has no relation¬ 
ship such as that of a tenant to his landlord, would be 
going outside the scope and intention of the section 
and permitting what in effect would be confiscation of 
another man’s land. This consideration does not 
apply where the claim is by a tenant against land of 
rtis landlord, a claim which by the proviso to cl. (i) of 
S. 4 is limited to a right of property similar to that 
possessetl by the tenant in the tenure to which the land 
may become annexed, and which by the same proviso 
carries with it the liability to pay an increase of rent, 
j 3 M. I. A. 467 Kel.; x P. L. J. 536; i P. I .T. 229 Dist. 

Per Mnlltck, J. — Uengal Kegn. XI of 1S25 does 
not provide for lands in a large and navigable river the 
bed of which is the property of an individual or those 
in a small and shallow river the bed of which is not 
the property of an individual. The Regulation is not 
cjxhaustive. It is subject to rules of equity and justice. 
Therefore land gained from the river-bed by reforma¬ 
tion in situ or otherwise will, if it can be identified, 
belong to the owner of the bed, except when other¬ 
wise expressly provided by the Regulation. This rule 
will preclude a tenant from acquiring a right of 
tenancy in an accretion from a river-bed which was 
aiot the property of his landlord before emergence. 2 

C. L. J. 185 ; II W. R IIS Kef- C. J.\ 

Mullickand Jivala PrasadyJJ.') KHUBI MaHWN 
V. LecHMI Das. 3 Pat. L. T. 513 : 67 I. C. 642: 

2 P. 18 : U922) P. H. C. C. 258 : 

A. I. R. 1922 Pat. 688 (F. B.). 

_-—S. 4 (2)— Identity of land not lost—Cnstotn — 

‘ Dhardhuf<i\ meaning of. 

Where the identity of the defendant’s lands is riot 
lost by the change in the cour.se of the river, in spite 
of the fact that those lands lie on the north side of the 
river instead of on the south where they had formed 
part of the defendants’ villages, the title to the lands 
in suit would not vest in the plaintiff although the 
river had suddenly changed its course and the lands 
were cut off from the defendant’s villages and were 
joined by the fluvial action to those of the plaintiffs. 
27 Cal. 768 : 13 M. I. A. .<68 Foil. Plaintiff must esta¬ 
blish a custom which should go to the whole length 
of abrogating the law under which the defendants 
claim title to the lands in suit, and unless that is.done, 
the general law must prevail. It would be wholly 
against all principles to uphold a custom by rneans by 
.possible inferences or even by probable implications. 
Dhardhura is not a necessarily term of art, signifying 
•necessarily, always, and under all conditions, that the 
• deep stream constitutes a permanent boundary between 
the two estates on the opposite banks of the river. 
Indeed there are reported cases indicating possible 
variations in the sense of the word Dhardhura. 

Heldy it is not shown that the custom of dhardhura 
has ever been acted upon by the owners of the villages 
on the Cawnpore side or the Unao side under any 
■ conditiohs much less in the circumstances which form 
the special characteristics of the lands in suit in this 
case. In the form in which the question of custom 
arises for decision in the present case there is no doubt 
that it is a question of mixed law and fact. {^Simpson 
aftdlVazir f/asan, A. /, Cs.) TEWARI BaLBHADDAR 

Prasad v. Har Nara^an Das. 9 0. L. J. 618 : 

73 I. C. 727 : A. I. R. 1923 Oudh 102. 

-(XVIII OF 1825), S. 4 {l^—Diara lands— 

Accretion—Separate suit for rent—Howla tenure. 

Land accreted to a rent-free tenure is liable to the 
payment of rent though tiie tenure to which it is 
accreted may be rent-free. The rate of rent of land 


BENGAL REGULATION (V OF 1893), 8. 3. 

accreted to a rent-paying tenure may not be the same 
as that of the-original tenure having regard to the 
quality of the land. Where the proprietor of an.estate 
declines to take settlement from the Government, the 
accreted portion must be settled with some other per¬ 
son and such other person must necessarily bring a 
separate suit for rent for the accreted land held by the 
tenant. When the proprietor takes a settlement from 
the Govt, of the accretion as a separate estate and such 
estate is sold away to a third person such person would 
certainly be entitled to maintain a separate suit for 
rent for the accreted portion. These considerations 
show the difficulty of affirming a general proposition 
that in no case can a separate suit for rent be main¬ 
tained for the accreted lands. Where the accreted 
lands were formed subsequent to the creation of the 
parent lunula tenure and they were not only constituted 
a separate estate between the Government and the 
proprietor but the diara lands were separated and form¬ 
ed into new tenancies recorded in the settlement 
khewats and the parties treated the accreted lands as 
separate tenures by suing for rents separately. Heldy 
that a separate suit for rentier the accreted lands is 
maintainable. {.Chatterjea and Cnmingy J J KaLI 

Ranjan chowdhury V. RaJeswar Roy Chow- 
DHURY. 51 Cal. 396 : A. I. R. 1924 Cal. 649. 

- (XI OF 1832), S. 4 —Accretion to be sloiu and 

gradual. 

An accretion to be gradual, must be an accretion by 
gradual, slow and imperceptible means. Where a field 
received by alluvion an area which was considerable 
in proportion to the area of permanent field and came 
under cultivation afresh in one year the accretion is 
not gradual. {^FremantUy J, M.) GaYA CHAUBE v, 

Maharaja Kesho Prasad Singh. 

L. R. 6 A. 90 (Rev.). 

- (Ill OF — Applicability — Property 

partly.situated in Sontkal Pargatias and partly outside 

_ Jurisdiction of Court not situated in Sontkal Par- 

ganas to try the suit. 

The holders of the gadi of Lachmipur Estate, Dis¬ 
trict Bhagalpore, comprising one of the chowrosi gadis, 
even supposing their origin to be non-Hindu have 
adopted in general not only Hindu religion and Hindu 
social usages, but also the Hindu law regulating the 
succession of landed property. {Lord Pkillimore.') 

Sahdeo Narayan Deo v. kusam Kumari. 

44 M. L. J. 476 : 37 C. L. J. 369 : 71 I. C 769 : 

32 M, L. T. 121 : 2 P. 230 : 4 P. L. T. 217 : 
50 I. A. 68 : 25 Bom. L. R. 660 : 18 L, W. 697 : 
(1923) M. W. N. 377 : 27 C. W. N, 901: 

A, I. R. 1923 P. C. 21 (P. C.). 

_S. 5 —Kntry in the Record — of—Rights can be 

challenged on ground of fraud. 

{Das and Adami, //.) SiB SaRAN ShAH ». 
Rameswar Dey. 2 Pat. L. T. 40 : 60 I. C. 640 : 

(1920) P H. C. C. 363. 
-(V OF 1893), Ss. 3 (1), 36 and 37—-4^/ h not 

retrospective—Cause of action accruing under S. 10 of 

Act I of 1895 . ... 

Act III of 1913 i^ not retrospective m its operation 
and does not extinguish or modify causes of action 
which have already accrued by failure to serve the 
notice under S. 10 of Act I of 1895 3^ of Act 

III of 1913 controls S. 3 (x). S. 37 of the act bars the 
jurisdiction of the Civil Court only where the question 
relates to the making execution discharge or satisfac¬ 
tion of a certificate duly filed under the Act orrelat^ 
to the confirmation or setting aside of a sale held in 
execution of such certificate.(A/<w;6^/ /Vtf and Ckotzner^ 

//.) Lalit Mohan Sen v. Manor.anJan Ghosh 
CHOUDHARl. 36 c, L. J. 208 : 72 I. C. 698 : 
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A. I, E. 1923 Cal. 13 

--(IV OF 1910), S. 8 — Personal services of 

f}hatwal commuted to money payment—Ghattoali 
.Ifecotnes alienable. 

The condition of inalienability attaching to a 
Chatwali tenure ceases after the personal services, to 
be rendered in the past by the Ghatwalig, are comniut* 
ed to a payment of money for the support of rural 
ipolice. 

There is no reason why an estate in which long 
leases can only be granted under certain conditions 
imposed by statute should not itself be freely alien¬ 
able. I P. L J. 197 1916) Kef. 1925 Patna 210 
Foil. i^Das and Rossy J J,) BaNSIDHUR Shakiff v. 
ASHUTOSH Deo, 4 Pat. 272 : (1925) P. H. C. C. 22 : 

86 I. C. 163 : 4 Pat. 272 : 6 P. L. T. 106 : 

A. I. R. 1925 Pat. 346. 

--(VIII OF 1919). Patni sale for arrears — 

Purchase by defaulter is only voidable. 

The purchase of a patni by one of the defaulters is, 
•so long as the sale is not set aside, only voidable. 33 
Cal. 666 Ref. {Chatter/ea and Cumingy JJ.^ NlR- 

anka Chandra v. .^tul Krishna. 

28 C. W. N. 1009 : 83 I. C. HO : 49 C. L. J. 149 : 

A. I. R. 1925 Cal. 67. 
BENGAL RENT RECOVERY ACT, (X OF 1859). 

— Non-transferahle occupancy holding—Sale for 

arrears of rent. 

A non-transferable occupancy holding can be sold 
in execution of a rent decree obtained by the 16 annas 
landlords. KTeunon and IVezvbouldy //.) NripenDRa 
.V. NaDIRKHAN. 66 I. C. 46 : 25 C. W. N. 554. 

- Occupancy right —Thikadar, cannot acquire. 

Under this Act, the occupancy right is personal and 
aion-transferable, and a person in possession as a 
Thikadar could not acquire such a right. {.Das and 

Possy //.) Edgell V. Biswanath Prasad Singh. 

C. 59 : 2 Pat. L. T. 654. 

■ ■ S. 6— Tenaiuy — Occupancy right — Construe- 

■lion of lease. 

A suit in 1864 by a Zamindar against his tenant 
claiming possession of certain Chur land, was compro¬ 
mised and fresh patta and kabuliyat, fixing a yearly 
rent for a term of 8 years, were executed. After the 
•expiry of the term a fresh patta and kabuliyat were 
tobegivenata fair rate to be then settled. The 
kabuliyat continued “if after the fair rent is settled 
according to the proper rate prevailing in the villages I 
refuse to pay that rent then you will bring the lands 
under your khas possession by evicting me therefrom ; 
and I shall not be able to make any objection to the 
■same. ’ Until a fresli rent was settled the tenancy was 
to continue at the fixed rate. In 1877 the Zamindar 
sued the tenant for khas possession. The tenant 
pleaded (i) an occupancy right, and (2) that the 
suit was premature. The trial Court held that there 
no occupancy right but that the suit was premature. 
The High Court affirmed the trial Court’s judgment. 
The Zemindar brought the present suit for khas pos¬ 
session of the land, after giving the necessary notice to 
•terminate the tenancy. The tenant again claimed 
•occupancy rights. Heldy upon the construction 
•of the lease, there was no right of occupancy. 
'\^ord Dunedin). MlDNAPORE ZaMINDARI CO. v. 
NaRESH NaRAYAN. 30 M. L. T. 279 : 

• 64 I. C, 231: 48 I. A. 49 : 

A. I. R. 1922 P. C. 241 (P. C.). 
^ --S. 15 —Scope of. 

“ Otherwise expressed in the grant “ include a grant 
TOade to a person and his heirs. {^Das and Adamiy //.) 
'^OLAM NaBI V. BaSUDEB DaS. 69 I. C. 849 : 

1 P. 201: A. I. R, 1922 Pat, 411. 


BENGAL TENANCY ACT (VIII OF 1885). 

BENGAL REVENUE RECOVERY ACT BEN. ACT. 
1890). S. 5— Sale of estate not in arrears—Jurisdiction 
of Collector—Title of real envner. is not affected. 

A Collector acts without jurisdiction in selling 
estates which are not in arrears under the Revenue 
Sale Law, as his power is restricted to a sale of estates 
and shares which are in arrears only. The real owner’s 
title is not affected by the sale by the Collector of an 
estate not in arreai-s. {Coutts and Adamiy J J.) ShaIK 

Mohammad Waherd Mt. Sunder Basi Kuar 

A. I. R. 1922 Pat. 445. 

BENGAL REVENUE SALES LAW. UNDER 

Bengal Land Revenue Sales Act. 

BENGAL SURVEY ACT (V OF 1875), S. 40 (1)— 
Order under—Nature of. 

A possessory order under S. 40 (i) of the Bengal 
Survey Act bears analogy to a decision under S. 34 of 
Regn. VIII of 1822. The order, until reversed or 
modified by competent authority, has the force of an 
order of a Civil Court declaring the parties to be in 
possession of the land in accordance with the bound¬ 
ary as determined by the Collector. {^lookeriee and 
Panton, JJ.) H. H. MaHARAJAH OF COOCH BEHAR 
V. RaJa MahenDRA RaNJaN. 66 I. C. 923 : 

34 C. L. J. 465. 

—-Ss. 41 and 62— In spite of order under .S'. 41 

Civil Court can ad/udicate question of title. 

The question of title may be determined by a Civil 
Court and S. 41 of the Act does not preclude it from 
finding as to who was in possession of the disputed 
land anterior to the order passed by the survey autho¬ 
rities. 13 Cal. 280 and 19 C W. N. 1038 Foil. {Suhra- 
wardy and Duval, JJ.) SUJJAD AHAMMAD v. 
Sachindranath Roy. A. I. R. 1925 Cal. 1052. 

S. 41 —Powers unde/—Collector can delegate 
to Assistant Settlement Officer. 

Revenue Officer appointed with the additional desig¬ 
nation of a Settlement Officer is vested with the 
powers of a Superintendent of Survey under the Ben¬ 
gal Survey Act, and he has the powers of Collector 
under S. 41. He has power to delegate his functions 
to an Assistant Settlement Officer. \Coutts and Ross. 
JJ.) Babu Balgobind Kumar v. Behari Lal. 

3 Pat L. T. 617 : 66 I. C.471 : 
(1922) P. H. C. C. 114 : A.I R. 1923 Pat. 96 (2). 

-S. 41— Order of Collector under, operates as 

an order of Civil Court. 

The order of a Collector under S. 41 of the Bengal 
Survey Act, determining the boundary of an estate, 
operates as the order of a Civil Court declaring the 
parties to be in possession of the lands in accordance 
with the boundary as determined by the Collector. 
{Das a/ui Adami, JJ.) PaRBHUCHARAN SECRE¬ 
TARY OF State for India. 6 P. L. J. 51 : 

61 I. C. 46 : 2 Pat. L. T. 118. 

BENGAL TENANCY ACT (VIII OF 1885)—Lease 
for residential purposes with right to take fruits from 
trees on the land and plant other fruit trees—Applica¬ 
bility. GopaL V. Bhurtnath. 42 C. L. J. 520. 

- Chap. 10— £ntry in Record-of-Rights as to 

a/nount of rent of agricultural land is admissible as 
corroborative evidence in suit fo/' recovery of rent. 

Non-agricultural lands are not subject to the pro¬ 
visions of Chap. 10 of the Bengal Tenancy Act. But 
in a suit for the recovery of rent an entry in the Record- 
of-Rights with respect to the amount of rent is admis¬ 
sible in evidence as corroborative of other evidence in 
the suit although the weight to be attached to such 
entry would depend on the circumstances of each case, 
{Suhrawardy and Page, JJ.) SM. RakimJAN v. 

Amar Krishna Chaudhuri. 78 I, C. 169 ; 
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BENGAL TENANCY ACT (VIII OF 1885). j 

A. I.R. 1926 Cal. 404 (2). 

- A'on-trat:sfcrablc holding. 

A landlord is entitled to consideration for recognis- 
ins the purchase of a non-transferable occupancy 
holding. iChakrai’arti. J.) SaSIKANTA ^^HARJEE 
SHKIKH r. GeNDA sheikh. 

A. I. E. 1925 Cal. 389. 

- Abiiicment of rent. 

•Abatement of rent can l)e claimed in a case under 
the Hengal Tenancy Act. {Pearson and Graham^ JJ.) 
GoSTA Behari Pramanik V. Hemchandra Das 
DE. 61 Cal. 1022 : 29 C. W. N. 124 : 

82 I. C. 316 : A. I. R. 1925 Cal. 356. 

- Older theories do not continue alongside Act. 

In addition to the methods to be found prescribed 
in the Hengal Tenancy Act there do not still survive 
running fari passu with them the old method of ac¬ 
quisition of occupancy right. It was not intended^ by 
the Hengal Tenancy Act to keep these older doctrines 
alive. {Rankin and B. B. Chose, JJ-) JaNABALI 

MoELA Port Cannino and Land Improve¬ 
ment Co. 40 C. L. J. 167 : 84 I. C. 735 : 

A. I. R. 1925 Cal. 336. 

- Mokarari land. 

The mere fact that a certain rate is mentioned with 
respect to excess land that may be found in possession 
of the tenants does not create a presumption as to the 
mokrari nature of the holding. {Suhrer.oardy and 
Duval, //.) kAMlJUDDlN v. RAI KaDHA KANTA. 

80 I. C. 987 ; A. I. R. 1925 Cal. 245. 

- Whether B. T. Act or Transfer of Property 

Act applies depends on nature of the original tenancy 
and not on character of parcels included in the sub¬ 
tenancy. 

Whether a case is governed by B. T. Act or yans- 
fer of Property Act depends upon the nature of the 
original tenancy and not on the character of the 
parcels included in the sub-tenancy. Actual origin of 
the tenancy need not be investigated. When tenancy 
was sub let, if it was an agricultural holding, B. T. 
Act applies. {Mookerjee and Rankin, JJf) RaMPADO 

Sarkar j'. Atore Dome. 40 C. L. J. 307: 

84 I. C 743 : A. I. R. 1925 Cal. 202. 

__ —Ifomestegd portion is on the same footing as 

cultivated area. 

Homestead portion of an agricultural holding is on 
the .same footing as a portion under actual cultivation 
in the absence of local custom or usage. {Mookerjee 
and Rankin, J J RaMPADO SaRKAR v. ATORE 
DOME. 40 C. L. J. 307 : 84 I. C. 743 ; 

A. I. R. 1925 Cal. 202. 

- —Non-transferable holding—Receiving rent 

after transfer—No ejectment. 

Where after transfer of a non-transferable holding 
dakhilas were received by transferees from plaintiffs 
who were then Ijaradars and alter plaintiffs had be¬ 
come landlords by purchase of the proprietary right, 
and the act of the agent of plaintiffs in receiving the 
rent from the transferee was not repudiated by the 
plaintiffs, held, the transferee could not be ejected. 
{Waltnsley and Chose, J y.) MaHOMED KaSIRUDDIN 

Prodhan V. Bani Kanta Das. 

A. I. R. 1923 Cal. 520. 

- A PPi ica bill ty. 

The Bengal Tenancy Act does not affect rights of 
occupancy acquired prior to the passing of the same. 
{Waltnsley and Chose, JJ.) BHAJAN SheIKH v. 
Balai Sarkar. A. I. R. 1923 Cal. 375. 

- Applicability—Suit to eject under-tenant is 

governed by the Act. 

Where the jama of an undertenancy contained at 
the time of its creation agricultural land as well as 
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homestead, B. T. Act applies and not T. P. Act. 
iNc'.obould,/.') ABHAIPADA SiRCAR v. ATOR DOME. 

67 I. C. 66 : A. I. R. 1923 Cal. 294 (2). 

_ /utercst of ati under-raiyat in Bengal is not 

heritable. 

The interest of an undcr-raiyat in Bengal is not 
heritable. 31 Gal. 757 (R- B.), Referred to. {Nexvbould 
and Panton, JJ.) SUTU BIBI z/. JaMINI SUNDARI 
Guha. a. I. R* 1922 Cal. 86. 

_Raiyati holdings purchased before the Amende ^ 

mettt Act, if subsists as such. 

With regard to the raiyati holdings acquired before 
the Amendment Act of 1908, came into force the occu¬ 
pancy right would be extinguished the holding itself 
subsisting as a raiyati holding. {Chatter}ea and Pan¬ 
ton //) Prafulla Nath Tagore Secy, of 

63 I. C. 892 • 26 C.W. N. 100. 
_ '—^ftit by purchaser of patni to eject defendants 

as trespasser — Burden of proof. 

In a suit by a purchaser of a patni at a rent-sale, to- 
eject the defendants as a trespasser it is for the plff. 
to show that the Zemindar w’as in possession of the 
lands before the creation of the patni, and that the 
possession of the defendants commenced after the 
patni came into existence or that such possession was 
not adverse. {N. R. CJiaiterjea and Greaves, //.) 
MUNMOTHA Nath MITTER V. ANATH BUNDHO 
Pal. 61 I. C. 469 : 25 C. W. N. 10ft. 

-^— —Under-raiyat, cannot sub-let or transfer his 

rights. 

The Act does not give an under-iaiyat a right to 
create a sub-lease so as to be valid against iht raiyat. 
The rights of an under-raiyat are not transferable. 
{Huda and Panton, JJ.') GOPAL MOLLAH V. MaFI- 
DENNESSA BiBl. 61 I. C. 200 (Cal.). 

- decree—Landlord is not bound to sue 

legal representatives whose names are not registered. 

The landlord is entitled to sue his recorded tenants. 
The death of some of the defendants previous to the 
decree does not in any way affect the liability of the 
tenure, where the landlord had no notice. {Mullick 
and Bucknill, JJ.) JAGDEO NaTH SaH v. UdaI- 
NATH SaH Deo. (1923) P. H C. C. 374 : 

75 I. C. 321 : A. I. R. 1924 Pat. 339. 

_ Zerait land is wholly outside the scope of the 

Act. 

Proprietor's private lands are wholly outside the 
scope of the Act and settlement of these land^ is 
governed by the codified law in the T. P. Act. Ten¬ 
ants holding Zerait otherwise than under a lease for a 
term of yeare or from year to year does not acquire 
occupancy or non-occupancy rights therein, {jwalo 
Prasad, A. C. J. and Kulwant Sahai, J.) RAMJI 
Ram V. Bansi Raut. 6 Pat. L. T. 240 : 

1924 P. H. C. C. 337 : 84 I. C. 306 : 4 Pat. 89 r 

A. I, R. 1925 Pat. 241. 

_ Failure to get names recorded in landtord's 

shcrista—Liability for rent — Presumption. 

So far as tenures are concerned, the Bengal Tenancy 
Act makes it obligatory upon the tenants to have 
their names recorded in the landlord’s sherista when¬ 
ever they become entitled to them by succession. In 
the case of a tenure, where only one tenant takes the 
trouble to have his name recorded in the landlord’s 
sherista and the others, either by design or negligence, 
fail to do so, it may be presumed that the tenants who 
failed to have their names recorded in the landlords 
sherista consented to the tenant who had his name 
recorded representing them both in transactions and 
in suits affecting the landlord and the tenants, lo C* 
896; 26 C. 677 Ref- But other principles arise where 
the Court has to deal with the case of the sale of a 
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holding, as to which there is nothing in the Bengal 
Tenancy Act compelling raiyats to have their names 
recorded in the landlord’s sherista. No presumption 
as to representation can be dra^Yn by a Court where 
only one of the co-raiyats has his name recorded in 
the landlord’s sherista, and the others failed or neg¬ 
lected to do so. 9 C. W, N. 843 Ref. It is a ques¬ 
tion of fact in each case whether the recorded tenant 
does in fact represent the holding in dispute and the 
fact that only one tenant is registered is an item in the 
evidence upon the question whether he is or is not the 
representative tenant the landlord. {Das and 

Adami, //.) JAIDEB THAKUR^-. JAWAHIR MISSIR. 

1923 P. H. C. C. 57 : 69 I. C. 565 : 

1 Pat. 1. R. 47 : A. I. R. 1923 Pat. 206. 

——- Kent—Immediate paymoit not necessary to 

create tenancy—Waste land. 

The immediate payment of rent is not an essential 
factor in the creation of a tenancy. It is by no means 
unusual for waste lands to be granted to a tenant by 
his landlord with a stipulation that no rent shall be 
payable until they are brouglit under cultivation. 
There is nothing in the Bengal Tenancy Act which 
prevents such an arrangement. {Dawsoie Afiller, C. J. 
and MuUick, /.) KUMARI DEBI r-. PraTAPDHUJ 
SINGH. 67 I. C. 859 : A. I. R. 1923 P. 176. 

» ■ Non-transferable occuPa7icy koldinst—Sale in 
executiott of money decree is valid by enstom. 

The decree-holder, not being the landlord of the 
holding can, against the will of the judgment-debtor 
and without the express consent of the landlord cause 
a portion of the judgment-debtor’s occupancy holding 
to be sold in execution of a money decree there being 
local custom of transferability. {Denoson Miller, C. 
J., Das a7id Adami, //.)' SUNDAR MOHAN v. 
Ghana RaUT. 3 Pat. L. T. 205 : 1 Pat. 317 : 

A. I. R. 1922 P. 114 (F. B.) 

'■ ■ - — S. 2 Exte7ision of., to Orissa—Repeals 

old Rent Law. 

Chapter XTV of the Bengal Tenancy Act, after its 
extension to Orissa repeals so much of any Act includ¬ 
ing Act VIII of 1865, as is inconsistent with it. {Lord 
Dunedin.') LaKSHMI DaR MaHANTI v. RatNAKAR 
MaHAPATRA. 40 M. L. J. 546 : 48 I. A. 123 : 

25 0. W. N 1009 : 14 L. W. 358 : 

(1921) M. W. N. 399 : 3 U. P. R. B. (P. C.) 25 : 

2 Pat. I. T. 463 ; 61 I. C. 1 : 30 M. I. T 32 : 

484Jal. 811 (P. C.). 

- . — s. 3 —Successive leases—Rights of lessee — 

Liability to Pay re7it. 

Under the Bengal Tenancy Act the question of the 
status of a tenant is not without importance and it 
would introduce confusion into the administration of 
the Act to say that if a holding be leased by the land¬ 
lord for the purpose of cultivation first to one ryot 
and then to another the second ryot would be entitled 
to collect the rent payable bythebrst. {Richardson 
a7id Suhrawardy, JJ.) SHEIKH SONGSOR Ahl v. 

JaGANNATH Pal. 37 C. L. J. 263 ; 

A. I. R. 1923 Cal. 363. 
— ■ “S. 3— Suit between two tenants — Article does 

not apply. 

Art. 3 of Sch. Ill to the B. T. Act does not apply 
to a suit between two tenants unless the dispossession 
of the plaintiff tenant is attributable to the agency of 
the landlord. 25 C. W. N. 102 Rel. {Richardson 
and Suhrenvardy, JJ.) JaNAKI NaTH SHAH v. 

Baikuntha Nath. 36 C.L.J. 140 : 

70 I. C, 602 : 27 C. W. N. 259 r A. I. R. 1922 Cal. 176. 

--^Sb. 3 (3) and 4— Zerait land^Lessee of, is 

tenant only during lease—Sections do not create rights. 

3 (3) and 4 of the B. T. Act do not separately 
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or conjointly create or confer upon any one any status 
or right. They are mere definition sections specifying 
the classes of tenants to which the Act applies. A 
lessee of Zerait land is a tenant under S. 3 (3) only 
during the continuance of the teiTn on the expiry of 
which he becomes a trespasser. {Sir John Edge.) 

Mahanth Jagarnath Das v. Janki Singh. 

43 M.r.J. 65 : 26 C. W. N. 833 : 35 C. I. J. 506 : 

(1922) M.W.N. 410 : 1 Pat. 340 : 31 M. L. T. 231 : 

66 I. C. 337 : 3 P. I. T. 197 : 49 I. A. 81 : 

A. I. R. 1922 P. C. 142 (P. C.). 

-Ss. 3 (9), 30. 182—“ Holding^' does not in' 

elude Undivided share. 

An undivided share of land is not a ‘holding’ within 
S. 3 (9) of the Act and the word ‘ parcel ’ in that 
clause means entire parcel. Therefore S. 30 has no 
application when the tenancy of a raiyat is an un¬ 
divided share of land. {Pfcwbould and Panto7i, J J.) 

Binayak Das Saminuddi. 

59 I. C. 209 : 24 C. W. N. 1022. 

' -S. 4— Does 7iot cover lessee of Zerait lafid. 

A lessee of Zerait land is a tenant of a class outside 
S. 4. {jwala Prasad. A. C. J and Knlwant Sahay, 

J.) Kamji Ram v. Bansi Raut. 

1924 P. H. C. C. 337 • 4 Pat,89 : 

6 P. L. T. 240 : 84 I. C. 305 : A. I. R. 1925 P. 241. 

-Ss. 4 and 6— Occupancy ryot or tefiant at a 

fixed rate. 

A kabuliyat under which the tenant held the land 
from 1875 did not show that it was in renewal of a 
previous lease and there was no evidence of the exist¬ 
ence of any tenancy before the kalniliyat was execut¬ 
ed. Held, that it must be regarded as indicating the 
inception of the tenancy, and that the tenant must 
therefore be an occupancy ryot and not a ryot at 
fixed rate. {Ross, J.) HENRY HILL & CO. v. 
BawaN Thakur. 2 Pat. L. T. 605. 

-S. 6— JVott-transferable hold mg — Sale of for 

residetitial purposes—Recognition by landlord 07i pay- 
ftient of enhanced 7‘ent^T'Effect of. 

Where a raiyat occupying his homestead within the 
residential suburb of the Naraingunj Municipality as 
part of his non-transferable occupancy holding first sold 
the rest of the holding to a certain person, and 
next sold his homestead to the defendant, a pleader 
who purchased it for the purpose of his residence 
and for carrying on his profession as a pleader in 
the local Civil Courts, was recognised by the 
plaintiffs-landlords, on payment of salami and 
was granted rent receipts in the forms prescribed 
in the Bengal Tenancy Act as for a kasht holding, 
while the rent previously paid was now quadrupled : 
Held, in a suit brought by the plaintiff for eject¬ 
ment of the defendant after service of six months’ 
notice to quit terminating with the end of a year of 
the tenancy that the defenda^lt’s contention that his 
tenancy was in continuation of the old tenancy of the 
outgoing raiyat was not maintainable, that the ten¬ 
ancy originated in a fresh settlement with the plaintiffs 
and that in view of the purpose of which the new 
tenancy was created it was governed by the provisions 
of the T. P. Act. 16 C, 652 ; 19 C. 489 ; 27 C. 205 
ref. {Teunon a?td Abdul Mai id, J J.) HarENDRA- 
KUMAR Roy v Harakishore 26 C. W. N. 389 : 

70 I. C. 166 : A. I. R. 1922 Cal. 201. 

'■ S. 5 —Land let oiit for cultivation—Lessee is 
not te7iure-holder—Presumption u7ider S> S ( 5 ) *^<*1 

applicable where purpose of tena7icy is known. 

S. 5 (si has no application to the case of a person 
who does not hold more than one hundred standard 
bighas of land, there will be no presumption as to his 
being a tenure-holder, The true scope and meaning 
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of s. 5 nre that, where the purpose for which the 
tenancy wa-* originally created is known and clearly 
proved, no other presumption as to the tenancy being 
otherwise than what the original purpose is, is ad* 
mis'iible. If land is expressly leased out to a pei^on 
for the purpose of cultivation and he was prohibited 
from making settlement of it with any other person, or 
granting Shikmi fatto thereof, or using the land in 
anv wav wliich would interfere with cultivable nature 
thereof, tlv lessee is onlv a Shikmidar and not a 
tenure-holder under S. Prasad and Barknilh 

//^ bKNI CHAUDHURI TRILOKE Nath TE- 

A- I- 1922 P. 425. 

_—Ss. 5 (3) and 48— A/or/_eaj^ar raiyat by execut- 

inQ'kabu/iyat hi favour of mortgas^ee dots not hold 
under a raivat as tnortgagec is not a raiyat. 

Where the sum advanced was not paid by the Zar- 
peshgidar i\< rent payable in advance for a certain 
period at th<- end of which the land was to be delivered 
up to the lessor and profits were to be taken as in¬ 
terest and the Zarpeshgidar was to remain in posses¬ 
sion on the same conditions until the amount was 
repaid and the property was hypothecated for repay¬ 
ment of the loan in the event of the Zarpeshgidar 
being dispo-sessed. 

//eld, that the raiyat who executed the lease did 
not bv executing kabuliyat become tenant holding 
immediately or merliately under a raiyat within S. 
( 3 ) and S .'48 did not apply. Whether Zarpeshgi 
and the kabuliyat constituted one transaction or two 
transactions is immaterial. {Dmoson Miller, C. J. 
and MullicV, J.') TlLAKOHAHI SlNOH 7 ^ CHATUR* 
nUN BIND. 3 Pat, 266 : 1924 P. H. C. C. 4 : 

78 I. C. 923 : A.I.K. 1925 P. 118 

_S. 5 (5)— Terms being unambiguous, pre- 

tumption is of little importanee—Subsequent eonduet is 
admissible if terms are equivoral—Whether tenanry or 
tenure is created defends ufon aets and eircumstanees. 

The presumption arising under S. 5 ( 5 ) though of 
considerable importance in a case where the origin of 
the tenancy is not known is of little consequence where 
the terms of grant are known and are not ambiguous. 
In cases where the terms of the grant are equivocal, 
the Court must rely upon the attendant circumstances 
and evidence of subsequent conduct is also admissible. 
What has got to be cleterm ined. if possible, is whether 
the right acquired was the right to hold the land for 
purpose of collecting rent or bringing it under cultiva¬ 
tion by establishing tenants on it or the right to hold 
the land for purposes of cultivating it by oneself or by 
members of one’s family or by hired servants or with 
the aid of partners. Where the outstanding features 
of a kabuliyat were that there was nothing stated as to 
the granting of sub-leases or collecting of rent from 
sub-tenants, nor was there anything as to establish¬ 
ment of tenants on the land, and the grantee was des¬ 
cribed as a raiyat enjoying right of occupancy and 
was required to make the land fit for cultivation by 
cutting jungle and erecting embankments and where 
he was recorded as a settled ryot in the finally pub¬ 
lished Record of Rights : 

f/eld, that the conditions and <'ircumstances were 
more consistent with an intention to confer on the 
grantee the right to hold the land for cultivation by 
himself or by members of his family or by hired ser 
vants or with the aid of partners than that he should 
be permitted to establish tenants on the land for pur¬ 
poses of cultivation and thus be a tenure holder. 
iWalmsley and Mukerii, //) JOGESH CHANDRA 

ROY 17. TazaR Ali. A.I.R. 1925 Cal. 1238 

-S. 6 (5 )—Alluvial accretion—Person occupy' 

ing without engagement with Govt, is a tenant. 
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Where a person occupies alluvial accretion without 
entering into an engagement with the Collector before 
taking possession, but he is allowed to remain in pos¬ 
session on payment of rent, he is a tenant. 17 C.L.J. 

431 ; 22 C. L J. 132 Ref. The Revenue authorities 
are competent to make a malikana settlement of the 
lands with a third person. 34 C. L. J. 779 Ref. 
(Mookeriee and Cutning, //.) RANI HemANTA 

Kumari Debi V The midnapur Zamindari 
Company. 35 C. L. J. 493 : A. I. R. 1923 Cal. 25. 
--S.5 ( 6 )—Presumption under—Tenant, whe¬ 
ther raiyats or tenure-holders—Test—Presumption of 
tenancy, if rebuttable—Principles to be considered. 
{Dawson Miller, C /• and Maepherson,/.) Tarni 
Singh v. SatNARAIN. (1925) P. H. C. C. 281: 

90 I. C. 895: 6 Pat. L. T. 787. 

-S. 6—Applieabili/y. 

Tenures which have been held from long before the 
Permanent Settlement fall within the scope of S. 6 of 
the Bengal Tenancy Act. {Newbould and B. B. 
Chose, J /.) BIRENDRA KISHORE MANIKYA BaHA 
DUR V. ALI AHAMED 39 C.L.J. 605 : 

A. I R. 1924 Cal. 1016. 

-S. 6 (a)— Enhancement of rent — Burden of 

proof. 

S. 6 (rt) of the B. T. Act prescribes that where a 
tenure has been held from the time of the Permanent 
Settlement, its rent shall not be liable to enhancement, 
except upon proof that the rent is enhanceable either 
by local custom or by the conditions under which the 
tenure is held. Where there is no proof of local custom, 
the Court has to determine, fiDit, whether the tenures 
have been held from the time of the Permanent Settle¬ 
ment, and secondly, what are the conditions under 
which the tenure is held. {Mookeriee and Chotzner, 

//,) NURUi> Huo V. Maharajah Birendra 

KlSHORE MANIKYA BAHADUR. 

38 C. L. J 121 : 72 I. C. 979 : A. I. R. 1924 Cal. 133, 

-- S. 7— Enhancement—Question of rights, can- 

not be raised in Second Appeal, 

Where the landlord seeks to have the rent of a 
tenure-holder enhanced, the first point for investiga¬ 
tion is, whether the rent is liable to enhancement. 
When this has been made out, the next point for 
determination is, whether there is a customary rate 
payable by persons holding similar tenures in the vici¬ 
nity. It is only when this has beep answered in the 
negative that thg rent can be enhanced up to such 
limit as the Court thinks fair and equitable. Where 
none of these matters had been investigated in the 
Court of First Instance nor raised there, the question 
could not be raised on appeal {Mookeriee and 
Cuming, JJ.') The Midnapore Zemindari Co,, 
Ltd. V. Sridhar Mahata. 49 Cal. 866 : 

36 C. L. J. 96 • 67 I. C. 775 : A.I. R. 1922 Cal. 162. 

-S. 7 —Liability to enhezneed rent. 

A stipulation that the tenure-holder is to pay rent 
for lands besides those mentioned in the kabuliyat 
which may be under his cultivation or which may be 
found in excess upon measurement indicates that rent 
is not fixed in perpetuity and hence the same can be 
enhanced. {Rampini and Sharfuddin, J J.') SURJA 

prosad Sukul V. Midnapore Zemindari 
Co., ltd. 77 I. C. 954 ; 38 C, L. J. 369. 

-S. 7 (2) —Enhancement up to fair rent cannot 

be made until it is found that no customary rate exists. 

Where the landlord seeks to have the rent of a 
tenure-holder enhanced under S. 7 , the first point for 
investigation is whether the rent is liable to enhance¬ 
ment. When this has been made out, the next point 
for determination is whether there is “ a customary 
rate” payable by persons holding similar tenures in the 
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vicinity. It is only when this has been answered in 
the negative, that the rent can be enhanced up to 
such limit as the Court thinks “ fair and equitable.” 
1922 A. I. R. Cal. 152 Foil. {^Suhrawardy and 
Cuming, //.) JOGESH CHANDRA ROY V. IZZAT ALI. 

40 C. L. J. 585 : A. I. R. 1925 Cal. 454. 

_S. 7 (2)— Customary rate—Finding neces' 

sarv. 

Before a Court can take action under »S. 7 ( 2 ) it 
must be definitely found that no customary rate exists. 
A finding that the plaintiff has failed to prove a custom • 
ary rate is not sufficient to give jurisdiction to the 
Court to proceed to determine to what extent the rent 
should be enhanced. {Snhrmvardy and Cuming^ 

fjS Ram Sundar Das v. Satindra Mohan 
Tagore. 89 i. c. 190 (Cai.) 

-S. 7 (2)— IV/iat iandiord must prove. 

The landlord in order to claim the benefit of S. 7 
( 2 ) must prove that there is no customary rate; and 
if he asserts that there is such a customary rate but 
fails to prove it, he is not entitled to ask the Court to 
determine a fair and equitable rent {.Surahwardy and 
Cuming. J J.') SaTINDRA MOHAN TaGORE v. BA^fA 
SUNDARI DEVI. 88 I. C. 512 

--Ss. 11 and 18 —Holding not Pro7-ed to be one 

with fixed rate—Sections do not apply. 

Where the holding has not been proved to be one 
with a fixed rate, Ss. ii and t 8 of the B. T. .4ct can¬ 
not apply. {Mukerli. J.') SaTISH CHANDRA GhOSE 
V. Debendra Nath Dey. 85 l. C. 636 : 

A. I. R 1925 Cal 761. 

--S. 12 —Transfer of permanent tenure, 

A transfer of a permanent tenure by a registered 
document is complete under Section 12 of the Bengal 
Tenancy Act as sooa as the document is registered. 
{Ameer AH. /.) SURAPATI ROY z/. RaM NARAYAN. 

45 M. L. J. 219 : 50 Cal. 680 : 73 I. C. 193 : 
18 L. W. 681 • 33 M. L. T. 314 : L. R. 4 P. C. 159 : 
50 I. A. 155 : 39 C. L. J. 26 : 28 C. W. N. 517 : 

A. I. R. 1923 P. C. 88 (P. C.) 

-Ss. 12, 13, 15 and 16 —Purchaser of interest 

of Mokurraridar — Application for substitution — 
Registration if necessary—Commutation of rent. 

There is nothing in the Land Registration Act to 
require a mokurraridar to be registered or to prevent 
him from realising rent pending registration. The bar 
to realisation of rent imposed by S. 16 does not there¬ 
fore affect purchasers of a mokurraridar's interest 
pending commutation proceedings although as a 
matter of fact they had gone beyond the requirements 
of the law and had actually gone through the proce¬ 
dure for service of notice through the Collector, as if 
they had acquired the tenure by succession. Where a 
commutation rate fixed under a compromise was not 
shown to be unfair, it could not be reopened. 
{Morshead. M. C.) MahESHRI PRASAD SinGH v. 
BhaGIRATH Mahton. 2 Pat. L. R. 87 (Cr.) 

-Ss. 15 and 16 —Scope 

A .suit for share of rent is maintainable by a co¬ 
sharer landlord in presence of other co-sharers who 
are incompetent to realise their rent on account of the 
provisions of Ss. 15 and 16 of the B. T. Act, though 
there has been no separate collection before. (31 Cal. 
707 dist.) {Greaves and Chakravarti. JJ.') NIBARAN 

Chandra Roy v. Nabin Chandra Roy. 

40 C. L. J. 604: A. I. R. 1925 Cal. 297. 

'S. 15— Non-compliance — Decree against on 
heir cannot, in the absence of representation, be executed 
against others. 

Failure on the part of several heirs of a tenant, to 
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comply with the requirements of S. 15 of the Act, 
does not entitle the landlord to treat one of them as 
repi-esentative of the entire tenancy and a decree obtain¬ 
ed against one cannot be executed against the entire 
tenancy. Where a representation is established, the 
decree binds all the heirs even though some were not 
parties to the suit. {Mukerjce. C. J. and Fletcher. 

/) Faizanessa z/. Gaganeswari. 

63 I. C. 706 : 26 C. W. N. 138. 
-S. 15— Heirs of Unure-holder--Non- registra¬ 
tion in the sherista does not affect their rights. 

The mere failure of the heirs of the recorded tenure- 
holder to cause their names to be registered in the 
landlord’s sherista does not entitle the landlord to 
affect their interest by sale in execution issued in a 
suit against a person, who, to the knowledge of the 
landlord had no interest in the property. The sale 
must be one in justice and equity and should operate 
as a sale of the tenure. 10 Cal. 996 Rel. (IValmsley 
and Buckland. JJ.') PROVAS CHANDRA C’HATTER- 
JEE z/. JAHARUDDIN MONDAL. ^ 

59 I. C. 49 : 32 Cal. L. J. 77 

-S, 16— Patni tenure—Interest acquired by 

succession — Registration is compulsory—Defaulter 
cannot question legal ty of sale. 

It is incumbent on persons, who acquire an interest 
in a patni tenure by succession, to get themselves 
registered in the books of the landlord, under S. 15 of 
the Bengal Tenancy Act. If they fail to take the neces¬ 
sary steps and at the same time make default in the 
payment of rent, they cannot very well be heard to 
assail the legality of a sale under the Patni Regulation 
on the ground that their names were not mentioned in 
the application to the Collector. {Mookertce and 
Rankin. JJ.) BEHARI LaI. BISWAS v. NaSIMAN- 
NESSA BIBI. 37 C. L. J. 222 : 73 I. C. 482 : 

A. I. R. 1923 Cal. 527. 
-S. 16— Applicability — Construction. 

S. 16 of the Act is a penal clause and should be 
strictly construed. It applies only to a person claim¬ 
ing the rent as a tenure-holder and not to one w'ho 
claims by virtue of a purchase from the person to 
whom rents accrued due. {Chatteriea and Panton. 

JJ.) Mesbahuddin Ahmad v. Abdul. 

05 I. c. 839 • 34 C. L. J. 119. 

■ ■ S. 17 —Sale of Patni tenure for arrears of 

rent — Purchaser's suit ^or annulling incumbrafices 
claiming lands as mal lands—Defence of the Lakhiraj 
tenure—Onus of proof — Incumbrarice. 

Where the purchaser at Court auction of a patni 
taluq w’hich was created in 1907 and sold for arrears 
of rent sought to evict under provisions of Bengal 
Tenancy Act the persons in possession of certain lands 
situate in the taluq claiming that the lands ^Yere Mal 
lands, bxit which the defts. claimed i.o be Lakhiraj, be¬ 
ing so registered, held, in the absence of any indication 
that the holdings as revenue-free tenures originated by 
sufferance or grant subsequent to 1807 , the presump¬ 
tion is that they ran back to a period prior to the 
creation of the taluq and that it lay upon the plff. 
to show an origin subsequent to the creation of the 
patni, i.e.. 1807 . 

Held, ftirther. that the purchaser of the patni 
taluq at a Court sale for arrears of rent due, took the 
taluq subject to the condition in which it was created 
originally. {Lord Phillimore.) BIPRADAS v. KamINI 

Kumar. 49 Cal. 27 : 15 L. W. 180 : 

66 I. C. 674 r 30 M. L. T. 138 : 26 C. W. N. 465 t 

A. I. E. 1922 P. C. 48 (P. C.). 
- S. 18 (a)— 'Transfer'—If inchtdes lease. 

The tern) ‘transferrin cl. (< 2 ) of S. 18 of the Act 
includes a lease. {Mookerji. C. J. and Fletcher..J.) 
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61 I. C. 529 ; ?5 C. W. N. 9. 

-S. 18-B —Trniiffrr of 

lau-floyd'<■ foe hy la>u1fo)d /c uni ndvrifsiou of ptrvia- 
ut'ucy of the feunuey of the tr<i>jsfcrec. 

Acceptance of landlord’.^ fee by Inn<iIord nt the time 
of tran''fer of tenatic\’ would not operate as an admis¬ 
sion as to its permanence under the provisions r>f 
S. iS-B of the H. T. Act ; though it would amount to a 
recognition of tiu- transferee as a tenant (^Muhcr)i, 

/ ) Satis}! Chan DRV chosf. r-. nrcENORA Nath 
DFV. 85 I. C. 636 : A. I. R. 1925 Cal. 761. 

-S. 18-B— ETideuce — Recitals relotifi." to 

teuiirc—Admissihility aCaiu*:t landlord. 

Recitals in a deed of Rift to which the landlord is 
not a partv and relating to the incidents of tenure are 
not admissible in evidence against the landlord under 
S. t 8. Bengal Tenancy Act. (Mool'er/ee. A.C- J- 
and Fletcher, J.) IMlR AT.T SaRDAR SHADHaI 
BFHARA. ^ 35 C. I. J. 182 : 68 I. C. 1003 : 

A. I. R. 1922 Cal. 185. 

-Ss, 19. 20 and 21 —Occupaucy rifthts syravt. 

There is nothing in either 20 or S. 21 or in any 
other section in the Bengal I’enancy Act which pro¬ 
vides that a right of occupancy can be acquired either 
by grant or by contract. An occupancy right is inhe¬ 
rent in the status of the raiyat and is not the landlord’s 
right to grant. {Das and A’uhvant Saliav, J f 

Kesho Prasad Sint.h Parmfshri Prasad 
Singh. 2 P. 414 : 71 I. c. 902 : 4 P L. T. 135 : 

1923 P. H. C C 65 : 1 P. L. R. Ill .• 

A. I R. 1923 Patna 276. 
-S. 20—“K/7A/iv” must to taken in the sense 

defiued in S { 10 ). ; 

Tiie statutory meaning of the word “village” In the 
first clause of S. 20 does not give rise to any impossi¬ 
ble construction or to any repugnance. In order that 
occupancy right may be acquired that land must be 
held in village for a period of 12 vcaiN and if the land 
has not been comprised in anv village in the statutory 
sense the condition of acquisition of the occupancy 
right has not been complied with. (Mis. Appeal No. 
18 of iqiOt Foil.) {Rankin and B B. Chose, J J 
JANABALI MOLLA V. PORT CANNING AND I, AND 

Improvement Co. 40 c. L. J. 167 : 841. c. 735: 

A. I. R. 1925 Cal. 336. 

-S. 20— Settled Raiyat freed not have held the 

same la*td for the 12 years. 

Raiyat means primarily a peison who has acquired 
a right to hold land for cultivation by himself and his 
family or by serv'ants or partners and also includes bis 
successors in interest. In order that a person may be 
a settled raiyat, it must be proved that he held for 12 
years continuously but the land held may not be the 
same for all the 12 rears. {Mookerti and Rankm, 

//.) Maharaja Bahadur Sir Prodvot 
Umesh Chandra Saha. 72 I. C. 640 : 

A. I. R. 1924 Cal. 367. 

-S. 20— Zerait land leased out — Lessee induct’ 

in^ a tenant on the land — Tenants possession for 12 
years completes occupancy right. 

Where the lessee of Zerait land has title and a ten¬ 
ant is duly inducted by him upon the land, the tenant 
holds the land as a raiyat, within the meaning of S. 20 
and if he holds the same for a period of more than 
twelve years his occupancy right is complete and the 
suits for ejectment must fail, {hfullick and Bueknill, 

y/.) Sheo Gobind Ram Sahu Mahipat 
LUSaDH. 2 Pat. 913 : 1924 P. H. C. C. 191 : 

6 Pat. L. T. 653 ; A. I. R. 1924 P. 207. 
■■■ 8. 20—Kaimi— raiyat is a settled ryot. 

In Behar and Orissa kaimi denotes a settled raiyat 
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and not a raiyat at a fixed rent, {hfiller, C. /. and 
.^fullick, /.') PUNIAMAHTOv. ShaIKH BUNDEY 
\L 1 5 Pat. L. J. 387 : 1 Pat. L. T. 690 : 

1921 P. H. C. C. 363. 

-S. 22— Merger. 

The disputed lands were comprised in a revenue 
paying estate which was purchased by the plaintiffs on 
the fitli March 1916 at a sale for arrears of revenue. 

On ihe iith February 191 S the plaintiffs commenced 
this action to eject the defendant as a trespasser. The 
defendant was a cultivator who had acquired the right 
of occupancy raiyat in the Record of Rights finally 
published in 1895 . On the i 6 th July 1901 he took 
from the then proprietors a permanent lease under 
what was described as a Taluki Pottah. The plaintiffs 
contended that the effect of the peiTnanent lease gran¬ 
ted to him by the proprietors on the iith July 1901 was 
to extinguish the rights of occupancy which he then 
posscs>ed and that thereafter he must be deemed to 
have held as a tenure holder. Held that the occupancy 
right basnet been affecte<l by the subsequent acquisi¬ 
tion of the tenure. 26 C. W. N. 565 (P.C.) Foil. 

( Mookeriee and Chotzucr, J J JOGFNDRA KRISHNA 
ROY ShaFAR -\LI. 76 I. C. 682 : 

A. I. R. 1923 Cal. 373. 

-S. 22— Purchase of part of raiyati holding. 

Where a part of another’.s raiyati holding was ac¬ 
quired by purchase. 

If eld, that the purchaser did not become a raiyat. 
{Ross and Sen, //.) HaRI MOHAN PRASAD z*. MT. 
BaSHIDUL HaQUE. 1924 P. H. C. C. 268 : 

5 P. L. T. 616 : 84 I. C. 130: 
A. I. R, 1924 Patna 780. 

-S. 22— Acquire, meaning of—Accrual of 

Tenancy rights. 

The word “acquire” in respect of occupancy rights 
is really used in tlie Act ; but in the preceding S. 21 , 
sub-section ( 2 ) the expression occurs “shall be deemed 
to have a right of occupancy under law then in force.” 
But it appears to be carefully avoided in S. 22 , sub¬ 
section ( 2 ) In the sentence commencing “If the occu¬ 
pancy right in land is transferred to a person.” It would 
appear then, from the context, that the word “acquire” 
implies; the accrual to a raiyati tenancy of rights con¬ 
ferred by the Statute rather than the transfer of rights 
by another tenant. {Miller, C. /.and Foster, /,') 

R AM Dayan Singh ?■. Bhulotan Singh. 

72 I. C. 705 : A. I. R 1924 Patna 392. 

- -—S. 22—Col/ectorate partition — Effect of ^ 

Possession. 

In all cases where there is a Collectorate partition 
between co-proprietors if the lands are merely the 
Ikikaht lands of the landlords before the partition, 
then in the absence of any special arrangement come 
to between the landlords themselves at the time of 
the bat'uara, none of them has the right to dispute the 
possession of those takhta the particular lands iu ques¬ 
tion fall. The only exceptions are those which are 
created by law either under the Bengal Tenancy Act or 
under some other provision of law whereby a tenancy 
interest or possibly some other interest in land is ac¬ 
quired. {Miller, C. J. and Adami, /.) QyaMUDDIN 
KHAN V. Ramyad Singh. 3 Pat. L. T. 419 : 

1 P. 600 : 67 I C. 630 : A. I. R. 1922 P. 354. 
-S. 22— Ocenpancy raiyat acquiring Mokurari 

right before the Act — .Merger. 

If an occupancy raiyat acquired mokurari right in 
the lands in which he’had occupancy rights, prior to 
the passing of the Act, his rights of occupancy merged. 
S. 22 of the Bengal Tenancy Act did not create a new 
law but merely stated the law as it then stood. 2 Pat. I*. 
J. 225 . Dist. {Coutts and Maepherson, //.) MUL* 
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lick Muktear Ahmad v . Babu Kah Charan. 

2 Pat. L. X. t2o : 1921 P. H. C. C. 357. 

.——-S, 22 (a) Joint pyopriotor purchasin-ft occii' 

paftcy holding — Merger — Undcr-roiyats —/;/ reel on — 
lessee—Right to collect rent. 

Where -x joint proprietor in an estate purchases the 
occupancy holding, the raiyati interest is merged in 
the proprietary right. The purchaser cannot hold it 
as raiyati and under-raiyats on the land are automa¬ 
tically raised to the status of tenants. A lessee from 
the joint proprietor thereafter can only sue for rent, ii 
there is a grant to him of the right to collect rent. 
Xcrcaves and Cu/ningy J J.) ilOCHANUDDi v, 
ABDUL Hakim Moidha. yu 1 . u. 816 fCal.). 

-S. 22 Cl) —Doctrine of merge)—Applicable to 

Cases prior to enactment of B. T. Act. 

The doctrine of merger enunciated in S. 22 applies 
when an occupancy tenant who is also a co sharer 
landlord acquires upon partition the interest of a sole 
landlord in a whole or portion of his occupancy holding, 
which is allotted to his exclusive tahhta. The doc¬ 
trine of merger was not introduced for the first time in 
1885 . S. 22 only enunciated the law as It then stood 
and it did not create any new law. {Coutts a)id Mac- 
phersoi, JJ.) MULUK MUKXHAK AHMAD V. Kali 
CHARAN, 2 Pat. L. X. o2o : 1921 P. H. C. U 3 j7. 

-S. 22, 01. C2^— cVo)i-ira)isferable occnpa)icy 

holding—Purchased by co-sharerlandlord does not give 
him a)ty title. 

Where a co-sharer landlord puichases a non-trans- 
ferabie occupancy holding he does not acquire title in 
the holding as a raiyat under S. 22 , Cl. 2 of the B. T. 
Act before its amendment by Act 1 of 1907 , Conse¬ 
quently a person to whom he let out the holding would 
be a raiyat and not under-raiyat. 27 C. W. A - 759 . 
{^Walmsley and Ghosc. JJ.) KOSH.ANaLI f. CHAN¬ 
DRA MOHAN Das. uO oal. 749 : 27 0. W- N. 7»/9 : 

7o I. C. 447 : A. I. K. 1923 Cal. 701. 

-S. 22 (2) —Occupancy holding—Purchase by 

Part proprietor—Effect of. 

Under B. 22 , sub-S. ( 2 ) of the B. T. Act on a trans¬ 
fer of an occupancy the holding does not cease to exist 
and the purchaser holds the land as a joint proprietor 
or joint tenure-holder, as the case maybe. To put 
the matter briefly, the purchaser enjoys the land in his 
character of proprietor or tenure-holder and not as a 
raiyat. But as upon the disappearance of the tenant 
right, all the holders of the superior interest would 
prima facie be entitled to possession, that one amongst 
them who is allowed to keep exclusive possession of 
the land is made 10 pay his co-sharers a fair and equi¬ 
table sum for such use and occupation. T he co-sharers, 
who are deprived of the rent they had previously realis¬ 
ed from the occupancy raiyat, are in this manner 
compensated for their loss. i^Mookerfec and Chotzner', 
JJ.) PuRNA Chandra Roy v. Mathura Mohan 
Saha. 36 c. L. J. 89 : 701. C. 68 : 

A. I. R. 1923 Cal. 210. 

-—~S. 22 {2)—Co-sharer purchasing occupancy 

holding and subsequently ceasi/ig to be a co-share) He 
cannot retain possessio/i of the holding afterwards. 

The status of a co-sharer landlord purchasing an 
occupancy holding is not the status of a raiyat but a 
peculiar status created by S. 22 ( 2 ). Plis right is that 
of a proprietor entitled to retain possession of the land 
subject to payment to his co-proprietors their shares of 
the rent. It is not the status of a raiyat inasmuch as 
if he sub-lets to a third pei-son such third person is 
deemed to be a raiyat in lespect of the land and ordi¬ 
narily a raiyat sub-letting to a third person does not 
confer a raiyati but an under-raiyati interest. If he 
ceases to be co-sharer and his proprietary interest is 
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lo.st he has no right to retain possession of the land 
and it would pass on to the person wlio would acquire 
the interest of that co-sharer. 2 P. L. T. 163 and A.I.R. 
1922 I’alna 193 ref. to. {Ross and A'uhoant Sakay, 

JJ.) Lala Bamdahadur Lal v. Mt. Gungra 
KUER. 3 Pat. L. R. 138 : A. I. R. 1925 P. 547. 

-S. 22 (2)— Occupancy holding—Purchase by 

CO sharer landlord—Partition by Collector—.illotment 
to another sharer—Effect of. 

A co-sharer landlord, who purchases an occupancy 
holding and becomes liable to pay proportionate rent 
to the other co-sharers under S. 22 ( 2 ) of the B. T. 
Act, cannot be ejected from the purchased holding, 
when it is, upon a subsequent Collectorate partition, 
allotted to the takhta of another co-proprietor. 2 P. L. 
T. 163 , appr. The terms 'kashf or 'Bakashf are words 
of art introduced for the purpose of understanding the 
possession of lands by the proprietors and the tenants: 
\jieala Prasad., A. C. J. and Das, J.) NanD- 

KiSHORE Singh Mathura Sahu. 

3 Pat. L. T. 13 : 6 ? 1. C. 586 : A. I. R. 1922 P. 193. 

-S. 22 (2)— Co-sharer landlord—Purchase of 

holding—Collectorate partition—Effeet of holding 
allotted to another co-sharer — Cvnti)tuanee of tenancy. 

When a co-sharer purchase.s the holding of an occu¬ 
pancy raiyat, and upon a Collectorate partition the 
holding is allotted to the share of another co sharer, the 
tenancy right continues and the holding does not cease 
to exist. Under S. 22 ( 2 ) of the B. T. Act of 1885 
the occupancy right only ceased to exist but not the 
holding itself. 24 Cal. 143 : 32 Cal. 386 Foil. 

Quarc :—What will be the position under Arriending 
Act of 1907 .^ {Das and Adami, JJ.) BaSUDEO 
NakaIN V. KaDHA KiSHUN. 3 P. L. T. 22 : 

1922 P.H. C. C. 55 : 65 I. C. 281 : 

A.1. R. 1922 P. 62. 

—-S. 22 ( 2 ) —Right to sue for entire rent. 

A co-sharer’s right to sue for the entire rent is not 
affected th ough one co-sharer purchases a portion of the 
holding. (Juala Prasad, J.) RaM RATTAN SiNGH 

V. Jang Bahadur Singh. 621. C. 47 (P.). 

- -S. 22 (2) —Occupancy hdding^Purckase by-^ 

Co-proprictor-^-Position of Partiiion^Effect. 

An occupancy holding purchased by a co-proprietor 
becomes the bakhast land of the co-sharers which the 
purchaser is allowed under S. 22 ( 2 ) of the Act to 
keep apart for himself on condition of paying rent to 
his co-sharers. It is liable to be allotted on a partition 
as bakashat to the co-sharer in whose patti it is situate 
and the purchasing co-sharer is not entitled to continue 
in possession of it. {Ada/ni, J.) MATHURA SaHU v. 

Chandradip Singh. 59 I. C. 87 (P.). 

-S. 22 {Z)^//aradar, sub-lease by, with 

Landlord's consent is binding on latter. 

A let his taluq in l/ara to B authorizing him to buy 
holdings at sales in executions for arrears of rent, and 
to sub-let the same. C, a tenant of a holding in the 
l/ara fell into arrears In execution the holding was 
purchased by B who sub let the same to C and after 
his death inducted upon the property of his heirs. On 
the expii-y of the i/ara A sued to eject (’’s heirs as 
trespassers, held, having regard to S. 22 ( 3 ), the hold¬ 
ing continued that C and his heii-s were yinA^x-raiyats 
and that as the sub-letting was. consented toby A he 
took it burdened with the \inde\-raiyats. {Teunon and 
Newbould, JJ.) NaRANJAN v DURGADAS. 

60 I. C. 449 ; 33 C. L. J. 575. 

-- ' 'S. 23 —Excavations not in/uriously aff ectinS 

landlord are not prohibited. 

Tenants are entitled to make excavations and the 
provisions of S. 23 do not apply. There is nothing in 
the law’ which prevents tenants having permanent herit* 
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able jicht- at a fixed rent from using the land in any 
manner they think fit so long as there is no risk to the 
right of the 1-indlord to recover the rent payable, and 
it is now settled that unless tliere arc any reservations, 
tlie iaiullord has no right in the case of such tenures 
other than tlie right to receive the stipvdated 
Without actual damage or act affecting landlord s 
rights to obtain rent no damages or injunction could 

be granted. 9 C'. W. N. 255 List. (^VValmslcy 
and B. B. Chose, JJ.) BARADA PRASAD r-. 

'^‘50 Cal. 694 :''75 I. C. 55 : A. I. E. 1924 Cal. 56. 

_Ss. 23, 86 and 87— Transfer of portion of oc- 

. upaucy //< does not amount ti^Abandonment 

The transfer of a portion of a non-transferable oc¬ 
cupancy holding does not amount to an abandonment 
so as to entitle the landlord to re-enter upon that portion 
\\'here there are several tenants in a holding each 
liolding a separate portion thereof each of these por¬ 
tions does not constitute a separate 
{Chatter/ea and Suhrasvardy, J J ■) KARIM 

CHAKLADAR SaPORANESSA BIBI. 

64 I. C. 330 : 25 C. W. N. 717. 

-S. 23— of tenants. 

Tenants are entitled under S. 23 to use the land for 
any purpose con.sistent with the provisions of the 
section. KMtller, C- /• nnd Adamt, /.) GRANT ^ 

EKLaL IHA. ^ 

3 Pat. L. 1. 386 : 67 I. C. 49 : A. I. E. 1922 P. 171. 
_Ss. 23 and 90— Occupancy right—Katyat 

taking —Lease of fishery docs not get. 

A raiyai taking a lease of fishery only cannot acquire 
an occupancy right therein, but if he takes a lease 
holding of which portions are under water then his 
right to the acquisition of occupancy rights in the entire 
holding inclusive of the portion which forms the bed of 
the water cannot be defeated, the landlord may reser\ e 
the right of fishery when letting out the land. 
(^Mulhck amt Ross, J/.) HeNKY HILL & CO. i/. 

SheoraJ RaI. 3 Pat. L. T. 83 =^I-C.346 ; 

1922 P. H. C. C. 195 : A. I. B. 1922 P. 9. 

- Rights to trees — Custom—Record of 

Rights. 

Where in a suit by a landlord against his tenant for 
recovery of the price of two mango trees alleged to 
have been cut and appropriated by the defendants who 
W’ere his tenants, the defendants pleaded that they w’ere 
entitled by custom and to cut and appropriate the trees 
standing on their kasht lands and the Court below 
found in favour of the custom set up by the defendants 
relying in support on an entry in the Record of Rights 
which showed that the names of the tenants had been 
recorded against their holdings with a note Bakabza 
Raiyat”, Held that on the evidence the custom had 
been made out, i^Jwala Prasad, J.) MahaRAJa SIR 

Kameswar Singh Bahadur v. Sondhari RaJ. 

1 Pat. L. E. 105. 

--Ss. 25 and. 155— Misuse of holding— Decree 

in efectment, fortn of. 

In a suit under S. 25 for the ejectment of an occu¬ 
pancy tenant for the niisu.se of the holding, the Court 
should not direct in its decree the payment of com¬ 
pensation besides ejectment. It should under S. 155 fix 
the amount of compensation and a period during which 
it should be paid or if the misuse is capable of remedy, 
a period for remedying the same. In execution of 
such decree, ejectment is to follow when the com¬ 
pensation is not paid or the misuse is not remedied. 
(iV, R. Chatterjee and Suhrawardy, J J*') KaRIM v, 
ASWINI KUMAR SIKDAR. 63 I. C. 236 : 

•: 26 C. W. N. 668 . 

—S. 26— Occupancy right of under-raiyat is 
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not heritable where no custom to the contrary is proved. 

Per Greaves, J. —The right of occupancy acquired 
by an under-raiyat is a right acquired by custom or 
usage and not by statute and in order to determine 
whether hei itability is an incident of the customer 
usage it must be ascertained by evidence as to the 
nature and extent of the custom or usage. Apart from 
statute heritability is not an invariable incident of oc¬ 
cupancy right. 

Per Cuming, J. —An occupancy right is a personal 
right. Heritability of such right is a creature of the 
statute created by S. 26 and outside the statute there 
is no right of heritability in regard to such a right. As 
S. 20 or any other provision of the B. T. Act does not 
refer to the heritability of an occupancy right held by 
an under-raiyat, such right is not heritable under the 
law. But it is open to the under raiyat to prove that 
by custom or usage the occupancy right is heritable. 
i^Creazies and Cuming, JJ.') SuDHaNYA KumaR z/, 
Saik Ismail. 29 C. W. N. 733 ; 

A. I. B. 192j Cal. 9a6. 

-S. 26— Tenant of transferable occupancy hold^ 

ing dying intestate without heirs—Occupancy right »s 
extinguished—Holding reverts to landlord subject to 
encumbrance created by tenant. 

S. 26 seems to mean that although the other 
property of an occupancy raiyat dying intestate and 
without leaving any hein>, escheats to the Crown, his 
occupancy right does not escheat to the Crown but is 
extinguished. This does not mean that the holding 
ceases to exist but only that the occupancy right is 
terminated as in the case of transfer of an occupancy 
right to a person joinily interested in the land as pro- 
pr etor. 32 (;ai .386 (F. B.) Foil. The holding is then 
a holding without a tenant and must revert to the 
landlord. i Cal. 391 , A. 1. R. 1925 Patna 57 Foil. 

13 C. W. N. 12 Diss. 

\\ here a tenant can legally alienate or encumber 
his holding, and that holding reverts to the landlord on 
the death of the tenant intestate without heirs, what 
reverts is the estate that w as in the tenant as encumber¬ 
ed by him, diminished by virtue of 8 . 26 by the loss of 
the occupancy right. 8 M. 1. A. 500 and ii M. I. A. 
619 Foil. (^A/ullieh and Ross, JJ-') GaRBHU 
MaHTON V. KHUDI JATUNNISSA. 

1920 P. H. 0. C. 206 : A. I. E. 1925 P. 697. 

--S. 29— Section does not save contracts. 

The words of S. 29 are imperative and it provides 
that rent must not be enhanced so as to exceed by 
more than two annas in the rupee the rent previously 
payable by the raiyat. This piohibition is not qualifi¬ 
ed by any provision calculated to save a contract or 
agreement between the parlies. A kabuliyat purport¬ 
ed to amalgmate with the jama of a holding ttxe/ama 
of another piece of land which had no existence and 
the jama ot which was entirely fictitious and then pur¬ 
ported to enhance the rent w.thin the limits permit 
ted by S. 29 and thereby fraudulently enhanced the 
jama of the holdiug beyond the limits of b. 29 . The 
jamas relating to certain other holdings were also en¬ 
hanced and then the total of all the jamas including 
the fictitious jama was described- This total exceed¬ 
ed the amount to which the rent of the holdings could 
be enhanced under S. 29 . 

field, that the landlord was entitled to recover the 
jamas of the holdings that were not amalgamated 
with the fictitious jama but that the suit with regard 
to the amalgamated jama was not maintainable, 
( Suhrawardy and Cuming, J J.') JNANENDKA NaTH 
ROY V, NALINI MOHAN GHOSE. 

A. 1. B. 1926, Cal. 1262. 

—— S. 2Q^Do(s tict apply to tenancy creaUd by 
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amalgamating additional land, 

A tenancy created by amalgamating additional land 
with an existing occupancy holding is not governed 
by S. 29 of the Bengal Tenancy Act. {Chakravariyy 

/) Sasi Kanta acharjee Bahadur z/. Genda 
SHEIKH. 82 I. C. 970 ; A. I, K 1925 Cal. 389. 

--——Ss. 29, 105— Applicability — Fair and equit¬ 
able rent—Settlement of. 

To an application under S. 105 to fix a fair and 
equitable rent, S. 29 which restricts enhancement of 
rent to 2 annas in the rupee has no application at all. 
(Cuming and Chakravarti^ JJ.') MaTHA M.aJHI 
j. Copi Nath Karmakar. 89 I. C. 951. 

-S. 29— Applicability — Purchaser of non-trans- 

ferable occupancy holding — E7thanciment of rent, 

S. 29 , Bengal Tenancy Act, does not apply to the 
case of the purchaser of a non-transferable occupancy 
holding whose title the landlord does not recognize, 
but who afterwards is recognized as a tenant on agree¬ 
ing to pay a fixed rent. y. )FERASaT ALI 

MULLICK Z/. PRIAMBODA Devi. 69 I. C 414(2): 

A. I. R. 1924 Cal. 544 (1). 
-—S. 29— Rate of rent—Evidence of — Rent collec¬ 
tion papers not properly proved is not evidence. 

In coming to a conclusion as to the rate of rent the 
Court should not treat as independent evidence rent 
collection papers which are not proved by the 
persons who are alleged to have made the collection. 
(Suhrawardy, /.) FaUaDDIN v. AGNI KUMaR 
Sarma. 71 I. C. 300 : A. I. R. 1924 Cal. 370. 

-S. 29— Permane7it enhanceme7it — Cannot be 

had without writing and Registration. 

The true effect of S. 29 , B.T. Act, is that there is no 
permanent enhancement when there is an attempt to 
increase rent without writing registered. But still the 
legistature allows the landlord to realise the rent at 
the increased rate provided rent at that rate has been 
actually paid for a continuous period of not less than 
3 years immediately preceding the period for which 
rent is claimed. If the landlords do not bring them¬ 
selves within the precise language of the clause, they 
are not entitled to the benefit. (Mookerfee and Chotz- 
ner.JJf) JaNAKI BaLLAV ROY z/. ENAT MONDAL, 
37 C. L. J. 489 : 72 I. C. 136 : A. I. R. 1923 Cal. 600. 

-S. 29—* Rent * includes rent due for previous 

period. 

The section is no bar to a duly registered agreement 
complying with the other terms of the section taking 
effect for a period prior to the date of execution. 

‘ Rent,’ in S. 29 may include rent for a previous 
period which was due but not paid. (Pf ewbould a7id 

//.) Hesenjan Chauduriz/ Mahafedj- 
UDDIN. 62 I. C. 619 (Cal.). 

--S. 29_ Consolidation of distinct holdings with 

separate rentals is not creation of new holding and 
re7tt can be enha/iced o7ily within the limits of S. 29 , 
The Court must determine w'hether a new holding 
has been created, though it may include the land of 
the original holing or whether the parties had re¬ 
course to a colourable device to evade the provisions 
of S. 29 . Where the parties held two separate hold¬ 
ings with specific and definite rentals which were con¬ 
solidated into one holding. 

Held^ that there was no new holding and that rent 
must not be enhanced beyond the limits fixed by S. 29 . 
(Dawson Miller^ C. J. and Afullich,/.') W. H. 
MeYRICK V, DIPA PANDEY. S Pat. 825 : 

84 I. C. 361 ; 6 P. L. T. 537 : 
A. I. R. 1925 P. 185. 

-S. 29— -Applicability. 

S. 29 applies only to the case of an occupancy raiyat 
spid hence before invoking the aid of S. 29 a tenant 
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must prove he is an occupancy tenant in regard to the 
rent claimed lands. (Das a7id Ada7ni, J J RAM* 

DHANi Singh 7A Mt. Kewal Nani Bip.i. 

GO I. C. 929 

-S. 29— Scope of — Enha7ice7nent—Realization 

of enhanced refit for three years — Effect, 

The rule of law contained in S. 29 , B. T‘. Act, is in¬ 
tended to be a strict one which the Courts sliould not 
allow to be defeated or evaded. Enhancement of rent 
in a manner not allowed by S, 29 is prohibited. Even 
when such enhanced rent has been illegally realized 
for three years, it does not thereby become validated. 
(Poster, y.) MEYRICK V. DIPAPANDEY. 

76 I. C. 22 : A. I. R. 1924 P. 820. 

-S. 29— There is no presiitnption that aft order 

was passed itfitnedlately after refectiofi of any objection. 

All objections by all persons would have to be dis¬ 
posed of before any order could be passed under 
S. 29 . Therefore no presumption exists that an order 
was passed immediately after rejection of any parti¬ 
cular objection. (Miller, C. J. afid Mullick, /.) 
Narasingh THAKUR V, Bishunpergash. 

4 P. L. T. 629 : 1924 P. H.C. C. 21 : 

75 I. C. 1036 : A. I. R. 1924 Patna 209. 

-Ss. 29 and 147-A— Enhafieement i)i cofnpro- 

mise in suit for eiectfnefit of trespassers — Is'eetions do 
fiot apply. 

Section 29 of the B. T. Act applies to the rent of an 
occupancy raiyat and S. I47'A applies to a suit be 
tween a landlord and a tenant as such. Where a suit 
was brought by the plaintiff for ejectment of the defts. 
on the allegation that defts. who had been holding 
under a time expired kabuliyat were treaspassers, there 
was a compromise under which defts. agreed to re¬ 
main in possession of the land and were to be recogniz¬ 
ed as tenants with occupancy rights at the lents which 
w'ere mentioned in the compromise. The defts. agreed 
to pay a lump sum of money for old arrears. There 
was default in the payment of the sum agreed upon 
and the landlord brought a suit for recovery of the 
amount. 

Held, that the suit w'as not governed either by 
Section 29 or Section 147 -A of the B. T. Act, as the 
prior suit which ended in a compromise w-as a su t 
between a landlord and trespasser. (Coutts a/td 
Adami, //.) SHEO GOBIND SiNGH v. MaHABIR 
MISSER. 1922 P. H. C. C. 319 : 71 I. C. 143 : 

4 Pat. L. T. 301 : A. I. R. 1922 P. 654. 

-S 29— Applicability—Sectioft does fiot apply 

to ifureased refit for increased area —“ Specially ”, 
meaning. 

Section 29 has no application to an increase in the 
amount of rent by reason of an increase in area. It 
applies only to an increase in the rate of rent. The 
word ‘‘ specially ” in the section has no reference to 
the quantum of the reduction of rent allow'ed for the 
consideration there mentioned but merely required that 
owing to special circumstances the rent is lower than 
It otherwise would have been. Mere proof that rent 
was a low rent would not be sufficient, unless it is 
also proved that the low rate was arrived at for a 
particular consideration. Conditions for bringing an 
enhancement within the proviso (iii) to Section 29 
considered. (Miller, C, J. and Adami, /.) GRANT 

z/. EklaL Jha. 1922 P. H. C. C. 177 : 

3 Pat. L. T. 386 : 67 I. C. 49 : A. I. R. 1922 P. 171: 

[On Appeal from 64 I. C 332.] 

-S. 29 (b)— Enhancement of rent — Proof of 

Previous rent by tenant—Onus on plaintiff landlord to 
justify enhancement. ' 

Where in a suit for arrears of rent at an enhanced 
rate by the landlord, the tenant proved the previous 



QUINQUENNIAL DIGEST. 1921—1925 ^72 


BENGAL TENANCY ACT (VIII OF 1885), S. 80. 

rent and also that the enhancement was in excess of 
two annas in the rupee, the onus is upon the pltf. land* 
lord to justify the enhancement which was in excess 
of that allowed by S. 29 (fi) of the II. T. Act. 36 C . 
604 , foil. a>ui Cuinin^y J y.) KaJKNDKA 

NaRAFN T'. t'HLIK K.ALI.M. 49 Cal. 875 : 

26 C. W. N. 758 : 67 I. C. 813 : 

A. I. R. 1922 Cal. 575. 

I ' -S. 30— A'abuliat executed before B. 7'. ^Ict— 
Cc'enciHt that excess rent 7vitl be eharf^ed if at next 
survey excess area is found does not exclude application 
of S. 30 , B. T. Act. 

Whether mention of one contingency excludes all 
other contingencies is a question to be determined 
with reference to particular circumstances of each 
case. A covctiani m a Uabuliyal executed before pas¬ 
sing of the 15. T. .\ci that if at the time of any future 
survey any exce.ss area is di-'Covered the tenant should 
be liable to p. y cnli.in':ed rent on the tliffereiU kinds 
of land does not indicate that the only mode of en¬ 
hancement was that fixed by contract and, ilierefoie, 
the landlord is not entitled to claim enhancement 
under S. 30 for rise in the price of staple food crops. 
{Su/irawardy and Cumin", J J CUM.\K 

SaTINDH.A MOHUN. a. I. R. 192j Cal. 1209. 

-S. Retrospective effect—Enhance¬ 
ment of rent. 

It is doubtful how far court lias power to make en¬ 
hancement of rent retio--*peciively. It would be mani* 
festly unfair in a case which has been prolonged to 
order any enhancement of back rents, that is to say 
rents from the commencement of the suit. The ordi¬ 
nary course is no doul)t laid down in Section 154 of 
the Jlengal T<'nancy .\ct. (/)a:oson Miller, C. J. ond 
Foster, /.) KamJi Ram Ra.masre Raut. 

1924 P. II. C. C. 217 : 83 I. C. 124 .• 

A. I, R. 1924 Patna 761. 

-Ss. 30 and 76— Na^di rent — Suspension of— 

Absence of irrigation faiilities. 

Under the general law, the landlord is etiliticd to 
enhancement of rent if he provides irrigation facilities. 
But it cannot be argued that he is not entitled to any 
rent if he fails to maintain those water channels. To 
entitle the tenant to suspension of the noftdi rent on 
the ground that the landlord did not provide the neces¬ 
sary irrigation facilities somecu.stom or contiact must 
be proved. {Eas and Ross, JJ.') PaRTAU NaraIN 
Singh v. Nathan Singh. 1924 P. H. C. c. 173 : 

79 I. C. 858 : 5 Pat. L. T. 629 : 

A. I. R. 1924 P. 605. 

-Ss. 30, 105 and 188— Suit for — Fnhaiue- 

tnent of rent — Non-ioindcr of Receiver not made a 
party. 

In a proceeding for enhancement of rent the co- 
.sharer landlords shown by the record of right, lo be 
entitled to the lands were made parties. A receiver, 
who had been appointed in respect of the share of one 
of the co-sharer landlords at the instance of a mortga¬ 
gee of that share was not impleaded as a party to the 
proceeding. Held, that tliQ omission to join the re¬ 
ceiver as a party did not vitiate the proceeding though 
his joinder would have been proper. {Adaini and Buch- 
nillsJJ.) MADHEVA SURENDRA SaHI C'. AWADH , 
Missef. 3 Pat. L. T. 316 : 65 I. C. 349 . I 

A. I. R. 1923 P. 86 . ! 

——S. 30— Claim for fair rent in pasty years 
does not lie. 

A suit for enhancement of rent proceeds on the 
admission that a rent is now paid by the tenant to the 
landlord and asks for enhancement on any of the 
grounds mentioned in S. 30 . A suit for the determin¬ 
ation of a fair and equitable rent, on the other hand, 
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proceeds on the assumption that no rent has hitherto 
been paid by the tenant. A suit for determination of 
fair and equitable rent does not lie when the landlord 
claims fair rent in respect of past years for which rent 
has been paid already accrued due and not in respect 
of future years. i^JJas and Bucknill, JJ.') GOBIND 
I.AL SUGAR V. Ram Saran LaLL, 68 I. c. 433 • 

2 Pat, L. T. 642'. 

-^S. 30 (a)— Suit for enhancement of rent — Re- 

po’'t of Revenue Officer insufficient—Further enquiry 
should be directed. 

If, in a suit for enhancement of rent under S. 30 (a) 
of the Hengal Tenancy Act, the Court is not satisfied 
with the report of the Revenue Oflicer it should direct 
a further enquiry setting out what further materials 
are wanted to come to a proper decision and the fact 
that the suit had been pending for a long time is no 
ground for not taking steps to bring it to a satisfactory 
termination and for declining an order for further en¬ 
quiry. (.l/uher/i, J.) PRANESH CHANDRA SEN 
Banwari Lal Shaha. 86 I. C. 033 : 

A. I. R. 1925 Cal. 898. 
-Ss. 30 (a) aud SI-B— Prevailing rates — As¬ 
certainment of. 

The prevailing rate of rent in any local area is a 
question of fact depending on the actual rents exist¬ 
ing from lime to time. It increases and diminishes 
according lo existing circumstances, the process being 
automatic. When the rate has been determined, it 
will be deemed to be the prevailing rate unless there 
is an increase in rent in the village or a rise in the 
price of staple food crops. The expression is used in 
the same sense in Ss. 30 and 31 . B. T. Act. i^Daojoson 
Miller, C. J. and Kuliount Sahay, J.) KamJI KaM 
V. Ram Kumar. a. l. R. 1924 P. 326. 

---S. 30 (a)— Fn/ianecmeni — Record of rights — 

Entries in — Presumption. 

Under S. 30 the plaintiff was .successful in showing 
that the holdings were non-existent in previous years 
as had been recorded in the Record of Rights. It was 
so proved under S. 30 of the Bengal Tenancy Act in a 
suit for the increase of rent. Held, that the tenants 
have to prove that their fields formed part of other 
fields w hich were taxed uniformly all along. i^Das and 
Kulzuant Sukay, JJ.) NaND RaL CHAUBEt*. KESHO 
PRASAD Singh. 1923 P. H. C. C. 330 ; 

A. I. R. 1924 P. 245. 

--—S. 30 (b) — Enhancement can be claimed even 

for land yielding no crop. 

The fact tlrat a certain holding consists of home¬ 
steads, or patit lands or lands w hich yield no crop is no 
ground for disallowing enhancement of the rent of the 
tenancy. A.I.R, 1922 Cal. 510 , Foil.) i^Suhraxoardy 
and Chotzner, JJ.) KtSHEE CASE SAW v. AmBIKA 
DaSSI. 70 I. C. 667 : A. I. R. 1925 Cal. 399 (1). 

—S. 30 (b)— Homestead land, rent of—Can be 
enhanced. 

The rent of an occupancy raiyat of homestead lands 
is liable to enhancement under S. 30 K.b) of the Act. 
(y^lValmsley and Ghosc, JJ.) KaJa KeSHEE v. TRAI- 
LOKHYA MOHATA. 76 I. C. 402 : 

A. I. R. 1023 Cal. 370. 

--Ss. 30 (b) and 182— Homestead land—.‘Comes 

xoithin the Section—Enhancement of rent. 

There is nothing in S. 30 of the B. T. Act to res¬ 
trict it lo the land actually used for cultivation. To 
attract the operation of the section it is sufficient that 
the land in question is a holding held at a money rent 
b) an occupancy niiyat. Nor would S. 182 remove 
homestead lands from the operation of S. 30 . It 
would no doubt be open to the tenant to prove that 
the rent of homestead land by custom or local usage 
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is not liable to be enhanced under S. 30 (d) but fail¬ 
ing the proof of any such custom of u'^age homestead 
land would come within the operation of S. 30 {O) 
As to whether in any pailicular case an enhancement! 
should be granted would depend on the circumstances 
of ihe case. iCuming and Ponton, JJ.^ ReSHkk 
CASE Law C-. CHINTAMONJ. 36 C. L. J 30a : 

iO I, C. 535 : 27 C. W. N. 963 : 

„ 1922 Cal. 510. 

^ ^ HCC Vt ^G> 'OU /ids . 

S. 35 means that the Court has to consider the facts 
of the paiticular case and the rules set out in the Act 
relating to the particular application and then, before 
it allows an enhaiicemeiit it must be satisfied that the 
enhancement is fai. and equitable, the provision beiii" 
inserted for the protection of the tenant. iSanderso/T, 
C. J. and Kuhaydson, J.) JSHAN ChaM^RA 
Rama PROSAD. 65 1 . C. 6a6 : 2a C. W. N. 897. 

——S. 36 —Enhancement of yent—Poioey of Conyt. 

In cases of enhancement of rent, the Court has 
power under S. 36 of the Act to make an order which 
will bear less hardly upon the tenants and to prevent 
the imposition of a higher rate with retrospective 
effect. (JA/A/*, C. J. and Poslcy, /.) RamJI KaM 
z/. RaMASRK Raut. (1924) P. H. C. C. 217 : 

A. I. K. 1924 Pat, 761. 

S* 38 (1)— Right to c/aim ab<itome/it is not 
restricted to occupancy tenants. 

The right to claim abatement of rent in 
the circumstances mentioned in b. 36 is not confined 
only to occupancy tenants, but exists in all tenants 
irrespective of their status, though occupancy tenants 
are expressly referred to in the section, {/u/a/a Pra¬ 
sad, A. C. /. and Poss, /.) BaBU SUKHRaJ KaI V. 

Ganga Daval Singh. 63 l. c. 2 i 9 ; 

2 Pat. L. T. 569*. 

—S. 40 —Commutation of rent —Notice to be 
given to pariies^Order without—Jurisdiction. 

Although S. 40 of the JB. T. Act does not state ex- 1 
plicitly that no order of commutation is to be made I 
till opportunity has been afforded to the party liable ' 

to be affected thereby to appear and contest the ap* 

plications, it is obvious on first principles that no order 
should be made till notice of the application has been 
served. The object of the application for commuta¬ 
tion is to secure an alteration of the most essential 
element of the tenancy, namely, the rent. It is of the 
utmost importance to the party whether the rent is to 
be paid in kind or in cash and if the rent is to be paid 
in cash, what sum should be taken as the proper 
amount payable in lieu of rent previously paid in kind. 
An order for commutation cannot be made without 
notice to the party affected and where it is so made 
by the Revenue Court it acts without jurisdiction and 
Its Older is ultra vires. An order under S. 40 made by 

without jurisdiction does not bind 
the Civil Court. 45 C. 769 ; i 8 C. 467 Kef. (Mooher' 
and Chotaner, JJ.) Gora CHaND HaLDAR v. 
Rakhal Chandra Gope. 37 0. L. J. 473 ; 

__ 72 I. C. 37 : A, I. R. 1923 Cal. 364. 

^ S. 40— Commutation of rent. 
b. 40 allows a commutation of rent only where the 
rent is in reality payable in kind either wholly or par- 
ally and the tenant has the status of an occupancy 
raiyat. Where the order of the Settlement Officer 
commuting rent is without jurisdiction, the Civil Court 
was competent to declare that as a nullity. i^APokcrice 
Pietcher, //.) MOHESH DUTTA SUKLA v. 
i>HEIKH HurmaT. 67 I, 0. 946 : 2o C. W. N. 714. 

40 —Commutation of rent-^/rrigt^tion fad- 
tdtes-~~£xperijnents in crop^cuiting. 

On an application for commutation of rent in 1922 
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the trial of the case was long delayed. The Sub- 
divisional Officer refu.sed to allow commutation on 
account of irrigation involved. His orders were set 
aside by the Commissioner on appeal from the order 
of the Collector who had confirmed it on tlie ground 
that it was too late to conduct crop-ciitLing experi¬ 
ments. PI eld, tliat the order of tlie Collector was un- 
leasonable. 1 he Commutation Manual was intended 
as a rough guide for Revenue Oflicers, not as a Code. 
\\ here an irrigation system consists only of a village 
or part of a village, commutation may generally be 
allowed. {B. Foley, M.C ) MaHARaJa CHANDRA 

Mouleshwar Prasad biNGH Bahadur v. Jharo 
^OPK. 2 Pat. L. R. 213 (Cr.). 

■* -S. 40— Commuiation of rent — Crop forecast — 

Crop-cutting experiment—Dryagc — Ridges—Other 
allowances. 

The object of the resort to crop cuttings in a com¬ 
mutation case is to estimate in the absence of reliable 
accounts what the average annual realisations of the 
landlord during the past 10 years may have been. In 
using the forecasts regard should be had not to the 
theoretical normal but to the actual normal of the 
preceding 10 years. Forecast estimates are of doubt¬ 
ful reliability and must not be rigidly applied. The 
rate of deduction on account of risk of season and 
cartage, etc., depend primarily on evidence in the case 
and a hard and fast rate is not one that can be safely 
prescribed. (A/orshead, A/. C.) Kirit NaRAIN 
iSlNGH f. CH.ANDRADHARI blNGH. 

2 Pat. L. R. 391 (Cr.). 

' b. ^0—Commutation of rent—Large extent of 
cultivable land le/t uncultivated — I'iffect of. 

Where in a commutation case it was found that the 
tenants had left a large e.xtent of cultivable land un¬ 
cultivated, held, that commutation would give the ten¬ 
ants an unfair advantage and that commutation should 
be disallowed. {A/orshead, A/. C.) BuJh.AWAN 

Misser r. Ramgulam Singh. 

„ ^ 2 Pat. L. R. 177 (Cr.). 

-S. 40 —Commutation of rent—Basis of—Rents 

fixed tor dilfeyent lands—Consideration of. 

Wherein a commutation case rent receipts were pro¬ 
duced in respect of other lands, but the Court reject¬ 
ed them, the action of the Court is prejudicial to the 
applicant. Local inspection affords only doubtful 
guidance as to the comparative value of the lands 
where the inspection was made at a time when there 
were no ciops on the land for comparing the lands 
under commutation with those whose rents had been 
previously commuted. {A/orshead, M. C.) ChULHAN 
SINGH r-.^BlSHUN MaHTON. 2 Pat. L. R. 173 (Cr.), 

--S. 40— Commutation of rent — Average _ Fair 

rent—//ow fixed. 

Chauraha rents are essentially different from ordi* 

nary bhaoli rents. Cash rents and commuted bhaoli 
rent in the vicinity will be taken into account in com¬ 
mutation cases, but there is no reason why an average 
between them and the chauraha rents should be taken 
01 indeed that the commuted cliauraha rents need be 
reduced .it all in consequence of a comparison. Under 
S. 40 of the Bengal Tenancy Act the Revenue Officer 
has not the power of fixing fair rents, but is bound to 
give the landlord what he thinks is the reasonable 
equivalent of what he has been receiving in produce 

rents. {Foley, AI. c.) Raghubar Singh z/. Maha- 

BIR Mahton. 2 Pat. L. R. 169 (Cr.). 

S. 40 Co/n/nuiatio/i Rosts of — Previous 
collections by laiullord—Stack collection. 

In commutation cases it cannot be held as a general 
rule that the landlord is not entitled to obtain more 
rent after commutation than he actually obtained as 
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shown hv the receipts granted "i 

during the preceding years. If this is adopted land c 
lords will be more inclined than they are l\ 

withhold receipts for produce rents. | 

SONI-HUL KUEK r^. MAHARAJ ^ 

SAKAN Narain SINGH. 2 Pat. L K. 167 (Cr ) b 

_S. 40 — Committatioti Ot reut—PrinctpU to be L 

t^yrne in mimi-Cash rents—Actual realisations. t 

The law prescribes two factors, vtz.y actual realisa tl 
lions for the past 10 years and comparative cash 1 < 
rents to which the Revenue Officer is to have regard in a 
making the commutation. It does not debar the eo ( 
sideration of other facts but it gives these two J- 

quest.onable prominence. When a landlord has-been - 
content for io years or so to accept a certain sum, he w 

is not entitled to come forward at the end of the period 
and say •• It is true that I have only been able to col c 
lect so much all these years but 1 might have col ected a 
a great deal more had I looked after my interest bet- e 
ter, instead of allowing the ryots or my ^ 

lake advantage of me. ’ The landlord must m ordi- t 

nary cases be held to be bound by hi^s own standard of r 
collection. It does not matter what oi 

holdings is cultivated so long as it is known * 

Holding actually brought in. hlf irn^t 

cultivation may be a matter of considerable import I 
ance should there be evidence of systematic 

b^theraiyats to cultivate the land J ' 

t v 1/ r ) Nawab Chowdhury z/. Hakihar 

Sinha. 2 Pat. L.B. 1^7 (Cr.). . 

_ ^Commutation of rent — Iirigation r 

dimculiies-^Obiection on the ground of. 1 

The objecon to commutation of rent on thegronnd , 
thattU lands concerned depend on a complicated I 
ItVem of irrigation which distinguishes them from , 

o^erpattis in the same village could ' 

stage of the proceedings, though it would save 
uSe and expense if it had been taken earher. 

K." 20 CCrO. : 

' g 40 — Commutation—Latuilord and tenant 
Rent-Kef usal of-Comptuated system of , 

When a village is dependent upon a complicated 
system of irrigation there ought to be ^ very careful 
enquiry to make sure that any lands within the village 
covered by an application for commutation are or are 
not in fact dependent on the 

M. C.) Babu BHAGWaN T 

_ s 40 — Commutation of rent — Complicated 

system of irrigation — Obiectton. 

The villages in question were supplied \yith w ater 
from an unquestionably elaborate system of »rr>ga»on 
Commutation had been disallowed 
enquiry by the Commissioner in other villag^ 
the same system and the circumstances of ‘he village I 
concerned in these proceedings did not appear to be in 
any way distinguishable. Held, that there was a good 
case made out against commutation. It is not te^^on 
able that landlords should, without good reason, allow 
the proceeding to go on indefinitely at the cost ot 
trouble and expense to all concerned beft^e putting 
forward this objection. 

RaJPATI narain SINGH u. PAR-^B MAHTON. 

2 Pat- L. R. feo 

--s. 40 — Commutation of rent—Objection to 

Grain required for service of idol. * • 

An application for commutation of gram rent into 
cash was made in March, 1922 . but it was not unul 
January, 192 ' 5 , that the landlords 61ed a written state¬ 
ment, and in^this there was no reference whatever to 
the requirements of any idol. The proceedings then 


went on with various interruptions, ' but without any 
contention even in the witnesses* statements, that 
commutation would affect the service of the idol. The 
ground was first emphasised and accepted in the 
Revenue Officer’s final order and would appear to have 
been urged only at the latest stage of the proceedings. 
Held that it was not an unreasonable inference that 
the objection was taken in the last resort, owing to 
the apprehension that commutation would result in a 
lower rate of rent than the landlords were willing to 
accept and that commutation should be ordered. 
^Morshead. M. C.) KaNHAILAL v. Sri THaKUR 
LaCHMI narain. 2 L. ^*64 (Cr.), 

_S 40 —Commutation proceedings—IJate from 

which commutation takes effect. . * * j. 

In commutation proceedings it is important to 
coura-e any tendency whereby the proceedings, which 
are a^ ‘o be too protracted in any case, may be expos¬ 
ed to further delay in the interests of either patty. I his 
danger arises if resort to rent suits, whilst commuta¬ 
tion proceedings are in progress, is recognised as a 
reason for postponing the date of commutation. 
Where proceedings are taken up in 1327 fash, the year 
1-28 is a suitable one for giving effect to the commu- 
Jation order. C-) SalonO 

REKHA SINGH. 2 Pat. L. B 4b l.Cr. j. 

___s 40 -Commutation — Rent—Basis of—Actual 

realisations—Experiment in crop-cutting. 

In cases of commutation the landlord s actual reah- 
sations are the safest guide. Crop-cutting experiments 
need not necessarily be discredited because particulars 
had not been recorded in detail. A deduction of lo 
ner cent from actual realisation was not an unreasona¬ 
ble deduction for the incidental advantages of a ^ed 
money demand in lieu of a fluctuat.ng clami wh.ch 
had to be determined afresh each year. t^Morshead, 
M. C.) KANHAI MAHTON n. 

_8. 40 —Commutation of rent—Experimental 

cutting of crops—Notice to parties. 

In matters relating to commutation of rent, a crop- 
cutting e.xperiment should not be made without due 
notice to the parties and the record must bear out that 
notice v?as so given. Something more than a Partal 
is required to show how these experiments were made, 
as for example, a report showing how the officer con¬ 
ducting the experiment made his selecUon 

edhis experiment. f^ 

HAR PROSAD NARAIN b.NGH ti. 

_S. 40 —Commutation of rent—Mode of calcula' 

tion—Price of landlord's share. 

Where in an application for commutation the origi¬ 
nal Court in calculating the average price to be adopt- 
ed in respect of the paddy due to the landlords 
share worked it out for the village to be Rupees 2-^0 
per maund and the Commissioner reduced it to Rupees 
2 - 4-0 per maund on the basis of experience in previous 
cases. Held that these case.s should be decided on 
the merits whenever possible and general standards 
should be resorted to only in the =‘teence of “ny‘b>ng 
more reliable to go by. {Morshead, M. C.) NaJMGL 
HUDA n. SEWAKA MAHTON. ^ ^ ^ 

).-_s, 40 —Commutation of rent—Compromise 

- between tenants and Co’sharer landlord—Effect of. 

Where the Court below held that an order requiring 
;o the tenants to pay the commuted rent to the landlords 
il who were parties to the compromise and to conUnuo 
e- to pay rent in kind to others, is not only veiy undwira- 
to ble but also not warranted by the law, held that the 
m view of the Court below \sas erroneous. It is open to 
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the Revenue Court to apply S. 40 of the B. T. 
Act or to refuse to apply for the purpose of commutine; 
rent but, the validity of any arrangement by the pro¬ 
prietors or any of the proprietors with the tenants is not 
affected by its refusal. The determination of the valid¬ 
ity of the compromise as between the co-sharers and 
the raiyats may be left to the Civil Court to settle. 
{Morshead, M C.) ThaKUR SinGh v. RaI Perma- 
THO Nath Mitra. l Pat. L. R. 172 (Cr.). 

■ —'S. 40 —Commutation of rent—Preliminary 
obi action. 

An enquiry with a view to determining the sum to 
be paid as a money rent should not be undertaken 
before the issue of grant or refusal of commutation of 
rent is rightly determined since otherwise the labour 
and the expenses to the parties of the enquiry may be 
spent to no pur pose. {Mors/iead, A/, C.) BHaGWAT 
PRASAD /n re. 1 Pat. L. R. 92 (Cr.). 

-S.40— Commutation of rent- —Manhunda rate. 

Where the tenants failed to apply for commutation 
previous to undertaking the Manhunda rate, they are 
deemed to have foregone their right to commutation 
when compared with cash rents of the adjoining 
villages. K.Dixon^C.') RaMDIHAL KHAK z/. BaBU 
BaLDEO Lal. 1 Pat. L. R. 76 (Cr.). 

-S. 40 —Commutation of rent—Deterioration 

in irrigation facility—Effect of. 

The consideration of the question of commutation 
of rent should not be restricted to the standpoint of 
the landlord and tenant. The public is also interested 
in the food supply of the country and if there is the 
danger of deterioration in the iriigation system of the 
lands it is a reasonable ground for refusing commuta¬ 
tion. {Morshead, M. C.) RaNI BHUBANESHWARI 

KvEKv. MT. Sham Sunder Kuer. 

1 Pat. L. R. 65 (Cr.) 

■ 'S. 40— Pent — Commutation—Occupancy hold¬ 

ing—7 ransferability of holding — Consideration, 

On an application by the transferee of an occupan¬ 
cy holding for commutation of rent under S, 40 of the 
B. T. Act it was held that the burden lay on the 
applicant to establish his status as occupancy tenant 
which status was disputed. It is open to the applicant 
to establish his right by proving that occupancy hold¬ 
ings are transferable by custom without the consent of 
the landlord or that the landlord has in fact recognised 
the transfer. The Revenue Officer is not bound to 
decide the question of the custom of transferability in 
entertaining an application for commutation. It is a 
question for the Civil Court and the Revenue Court 
need only enquire whether the transferee has been re¬ 
cognised as a tenant. (Aforshead, M. C.) KULDIP 
Narain Singh v. Mt. Jasoda Koer. 

1 Pat. L. R. 62 (Cr.). 

S. 40 (4) —Commutation of rent—Basis of 
crop-cutting experiments—Actual realisations—Scope 
of the enquiry. 

The law says that in commutation cases the commu¬ 
ting officer shall have regard amongst other things to 
the actual realisations but does not say that he may 
not have regard to other factors or that he is bound 
to base his commutation on the factors specified in 
o. 40 (^ 4 ) only. The results of crop-cutdng experiments 
can be taken into account. {A/orshead, M. C.) 

Inderdeo Narain Singh z/. G. B. Solano. 

2 Pat. L. R. 114 (Cr.) 

" 8 s. 40 (4) (b) and 69— Commutation of rent 
"—Basis of — Realisation — JCkasra—Value of. 

As regards the question whether commutation 
should be based on the landlord’s actual realisations 
or whether it should be based on what he might 
reasonably demand but has not actually realised. Held, 
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that the landlord could not expect to get more than 
what he has been in the habit of realising unless he 
can make out some special justification for a higher 
rate. Rent receipts produced by the tenants and ad¬ 
mitted by the landlord supply a fairly substantial basis. 
The landlord must show some reason beyond his own 
control for realising less than what be might have 
realised before he can be entitled to a higher rent. 
{Aforshe.id, A/. C.) RaMPRIT OJHA r-, MaHARAJA 

Kumar Gopal Saran Narain Singh. 

2 Pat. L. R. 151 (Cr.). 

||-S. 40 ( 5 ), (6)— Appeal zuhen lies. 

S' 40 ( 5 ) of the B. T. Act does not govern Cl. ( 6 ) 
of the same section. The appeal contemplated under 
Cl. ( 5 ) is an appeal against an order passed under Cl. 
( 3 ) determining the sum to be paid as a money rent. 
An order refusing or allowing an application for com¬ 
mutation is not appealable and revision is the only re¬ 
medy. {Gruning, M. C.) INDERDEO SiNGH v. 

Anoop Singh. l Pat. L. R. 123 (Cr.). 

-Ss. 44 and 47— Tenant holding oz>€r — Second 

lease executed, continuing occupation—Tenant is liable 
to ejectment under S. 44 . 

Where after the expiry of the terms of the lease 
the tenant held over for about eleven months after 
which another lease was executed. 

Held, the tenantwas not admitted to occupation 
under the second lease but that he had been in occu¬ 
pation of the land and the second lease was executed 
with a view to the continuance of that occupation. 
He was therefore, not liable to ejectment under S. 44 . 
{Afuher/ee, /.) MUHAMMAD SULAIMAN V. UMA- 
CHARAN SIL. 79 I. C. 648 : A. I. R. 1923 Cal. 181. 

—^S. 44— Homestead land — User for agricul¬ 
tural purpose — Ejectment — Urban holdings — Occu- 
paJicy right. 

Where homestead land ceases to be such and is let 
out for cultivation and both cereals and vegetables are 
grown upon it, the land is governed by the provisions 
of the B. T. Act and a lessee is a non-occupancy raiyat 
liable to be ejected only on any one of the grounds 
specified in S. 44 of the B. T. Act. 

Qucere : Whether the B. T. Act applies to urban 
holdings as for instance in the City of Patna. (Cha- 
mier,C.J.and Sharfuddin, /.) MT. WaJIBUN- 
NISSA BEGAM V. FaKIRA MaHTON. 

3 Pat. L. T. 621 : A. I. R. 1923 Pat. 94. 

~ Ss. 46 and 111— Suit under S. 46 includes 
the question of determining the status of tenant and 
falls within S. III. 

A suit under S. 46 is not merely a suit for ejectment 
in the sense of ejecting a trespasser but it involves a 
determination by the Court of the class of the tenant 
and also the fixing of a fair and equitable rent. 
Therefore a suit under S. 46 comes under the express 
words of S. III. (^Greaves utui Mukerjee, //.) 

Kanak Kanti Roy z >. Srishtidar Mondal. 

A. I. R. 1925 Cal. 1211. 

-—S. 46— Enhancement of rent—Refusal to 

agree—No ejectment unless, agreement is tendered to 
raiyat—Suit for ejectment—Refusal to agree to en- 
hancement of rent, 

S. 46 of the Bengal Tenancy Act provides that a 
non-occupancy ryot shall not be ejected by 
suit for refusal to agree to an enhancement of rent, 
unless the agreement for enhancement is tendered to 
the raiyat, and the rules framed by the Government 
prescribe the provisions of the C. P. Code relating to 
service of summons as applicable to the mode of ser¬ 
vice. {^Mookerjee, A. C. J. and Fletcher, /.) BHA- 
RAM CHAND GUIN V. KaNAK SaRKAR. 

26 C. W. N, 359 : 68 I. C. 991 : 35 C. L. J, 20? 
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BENGAL TENANCY ACT (VIII OF 1883), S. 46. 
-S. 46 —Enhanced ren/—Date from lo/itc/i it is 


payaidc. 

4 O to Iwo separate anti distinct matters- 

The hrst Hve sub-bcction.-, contemplate an^an-icable 
enhancement of the retu of n non-occupancy raiyat 
without litigation, l iie landlord proposes an enhanced 
rent and tenders to tlie raiyat an agreement to pay 
that enhanced rent wliich he may or may not c.\ecute 
at Itis option. It lie accepts the proposal then the 
enhanced rent takes erfect from the beginning of the 
next agricultural year* it he does not accept it, then 
the landlord may sue for ejectment. T he sixth and 
subsequent sub-sections relate to the procedure to be 
adopted where a suit for ejectment has been brought. 
They provide that before ordering ejectment the Couit 
shall determine what is a lair and equitable rent. li 
the raiyat refuses to pay the rent so found, then he 
may be ejected but it seems perfectly clear that he 

would not be liable for anytiiing more than the orr 

ginal rent up to the date when l.e was ejected. If, ‘»n 
the other hand, he agrees to pay the rent so determin¬ 
ed he shall be entitled to remain in occupation of lus 
holding at the rent for a term of $ years from the date 
of the agreement, it clear that the dale ui the 

agreement there mentioned is the date when he agrees 
to pay the rent found by the Court. Ihere would 
appear to be no leason why he should pay that en¬ 
hanced re t from an earlier date if ho accepts u than 
there would be why lie should pay an enhanced rent 

if h refuses to accept it and render^ himself liable to 

ejectment. ^Zdaioson .l/./Av, J. and Marp/urson 
/ ) MUS.ST. iilBJ WAjlliUNNIbbA UEGUM lUBU 
LaL MAHTON. 9U 1. C. 871 : P. H. C.C. ii98. 

•S. 48— Higher rate 0/ rent pxed — Kii'at to 
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the tenancy created by the kabuliyat was a new ten¬ 
ancy and that the defendant while executing the 
zarpesgi lease did not lose his original status of a 
raiyat and decreed the suit in full. Held that the 
transactions of mortgage and lease were independent 
of each other and the rent recoverable by the plain¬ 
tiff was regulated by S. 48 of the K. *1. Act and the 
plaintiff was not entitled to a greater rent than that to 
which he was entitled under the section. {^Ross^ /.) 

Chai ukgun Hind t*. Tilakdhari Singh. 

71 I.c. 470 : A. I. K. 1923 Pat. 402. 
S.‘40 (a )—Not applicable to case of rent in 


_ Eviction by title paramount is a good defence to 

suit for rent. , 

8.48 (a) does not apply to cases wnere the rent 

fixed in the is rent in kind and not in 

cash. 29 C. L. J. 3 S 4 , Kef. (o. 

Eviction bv title paramount is a good defence to a 
suit for rent'if the party evicting has a good title. 
(^Chatler/ee and Netobould, yj.) KRISHNA KCMAR 

Shaha Koy ITRU Fakir. 

35 C. L. J. lo9 : A. I. R. 1922 Cal. 273. 
S. 48 - Applicability—Rent in hind. 


Where an under kabuliat provides for the 

payment or paddy or its value, as rent, such rent is 
not money rent and is not governed by S. 48 {a) of the 
Art iChatteriee and Neiobould, J J.') KantOORAM 

PjKU. I- 

S. 49 _ Ejectment—Raiyat — Homestead land. 




renewal if terms fullitlcd—Payment of legal rent—Jf 

enough. ... , . , 

A lease deed fixed a rate of rent higher than what 

could be enforced under S. .^ 8 . JbT. Act and gave the 

le* 4 sec a raiyat to get a lenewal if the conditions there- 

o/were fulfilled. The tenant did not pay the rent 

fixed but only the rale wiiich could be legally enfoic- 

ed against him. If eld, by Graves, J. (agreeing %Mt 1 

Newbould, J.) he was tntitled to a renewal. 

Per Cuming, J. {contra) the right of renewa did 

not accrue as he has failed to abide by the terms of the 

contract. {Orc-az^^s and Cumins^ JJj) 

ARMEN khan. SOI. C. 893 (Cal.). 

—Ss. 48, ^Q—Act/uisition of occupancy rights — 


A lessee from a raiyat of homestead lands, if he 
holds ot'ner lands in the village as .settled raiyat, holds 
the homestead lands as raiyat and is protected from 
eiectment. A raiyat at a fixed rate of rent can grant a 
Derniaiienl lease of his land. {Cuming. J.) 1 RASANNA 
KUMAR L.VIIA r'. KLDARN.ATH SaMAN^IA^.^^ (Cal.). 

_s, 49 ^Notice to t/uit—Clear and unambiguous. 


Long occupation and planting of trees —/ roof 

A custom of occupancy rights must be established 
independently of and apart from the cases in dispute. 
The mere fact of occupying the lands for over 40 
and the fact of their having planted trees upon por¬ 
tions of the land would not establish in law a custom 
conferring occupancy rights in suits for ejectmenU 
(^JCui-u,a,U SaAay, J.) CHAKAUKI f. UEO 

CHAND MAHTON. 90 1. 0. ^73 (ran.;- 

S. t^^^Leasc by mortgagee in favour of mort' 


Under vS. 49 , H. T. Act, a notice to quit must be rea¬ 
sonable having regard to the nature of the tenancy 
and the date of the expiiyof the agricultural year. The 
notice must be read as a whole. There is no necessity 
to import into the agricultural law of India the six 
months’ notice required in the case of annual tenancies 
in England. ( Greaves andMukerfee, J J.) BrOJO NaTH 

n^s chaudhuky r. .vudur Kaham.an Mia, 

89 I. C. 113 (Cal.) 

_S, ^^--Consent decree is no substitute for 


gagor—Rent recoverable is governed by section. 

On 16 - 1-1917 defendants executed Zarpesgi jea^e p* 
2 bighas of Kasht land in favour of the plaintiff in 
consideration of Ks. y7S. i 8 -i i9>7 tl>e defendants 
executed a kabuliat in favour of the plaintiff for a 
term of 9 years from fasli 1324 to i333 respect of 
the same land the rent reserved J)eing Ks. 7Si 5 
per year. As they defaulted in payment of the reserv¬ 
ed rent the plaintiff brought a suit for fasli 1325 and 
part of fasli 1326 . The defendants pleaded that 
during the revisional survey the rent was recorded at 
Rs 24 - 8-0 and that the plaintiff was not entitled to 
pay more. The trial Court decreed the suit at a 
rental of Rs. 2 4-7 0 . T he appellate Court held that 


written lease required by .3. 49- 

A consent decree cannot transform tenancy which 

at its inception was for an unlimited time into a ten¬ 
ancy for a term held under a written lease within 
the meaning of vS. 49- (15 C. 1.. J. 122 and 672 and 

28 C. L. J. 507 * Oist.) The tenant could be ejected 
only after notice under 8 . 49 (/') and in execution of a 
decTee. {A/ookeriee and Stthrawardy, //.) GaNESH- 

PH \NiJRA Pal t'. Chandra Mohan Duit. 

^ 28 C. W. N. 984 : 84 I. C. 730 ; 

A. I. R. 1925 Cal. 199. 
S 49 — Agrccmcnl to lease to Uvo tenants — 


.Votice in ejectment to one — Valtdiiy. 

When an agreement is made to lease the property to 
two tenants and they enter into possession though no 

lease is executed, law treats them as tenants and the 

notice in ejectment should he served on both under 
8 49 , B. T. Act. But when the lessees obtained a decree 
for ^ecific performance but did not execute the decree 
and a lease was executed only in favour of one of them, 
notice is not necessary. {Chatterjee and C uming, J J.) 

piT-\MBUR Gain v. kam Charan Moral. 

28 C W N. 167 : 76 I. C. 365 : A. I. R. 1924 Cal- 483. 
_1—S. 49—6'. P. Code, O. 5 , R. xf—Strict 


compliance with O. 5 * 17 essential. 
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The rules laid clown in O. 5 of die Code of Ci\il 
Proceclure relating to the sendee of summons will apply 
to notices served under S. 49 of the Bengal Tenancy 
Act. Perhaps R. ig does not apply to notices issued 
under the Bengal Tenancy .Act for the rule numbered 
3 of the Government rules only says that the process 
shall be served in the manner provided in the Civil 
Procedure Code. Rule 19 relates to the proof of sendee 
by the athdavit of the serving officer or his c.vamina* 
tion on oath in Court and the decision of the Court 
that the service was duly made. But rule 17 , relating 
to the mode of service, applies and if it is not complb 
ed with the notice will be vitiated, IQ24 Patna 446 , 
Dist. {/wa/a Prasad. C. J. and fC7flwant Sa/iay, 

/.) Mahadeo Singh r.-. Basgit Singh. 

4 Pat. 135 : 

1925 P. H. C. C. 106 : A. I. R. 1925 Pat. 441. 

' S. 49 (’b)— Moticc jnider—Pormalities of— 

English Lara not to he imported in India. 

On the 26 lh December, 1914 a notice was served by 
the plaintiffs upon the defendant. This notice was 
described as a notice under S. 49 , Bengal Tenancy Act. 
It stated in the fii-st place that the plaintiffs did not 
admit that the defendants were under-raiyats. But it 
was added that if they were unclei-raiyats, they should 
yacate the land. There was no specification of the 
date when the defendants were required to vacate the 
land. The suit in ejectment was not instituted till 
the 7 th January, igiS. On a question arising as to the 
validity of the notice. Held, that technicalities of the 
English Law relating to the form and contents of a 
notice to quit should not be introduced in connection 
with the provisions of S. 49 , Bengal Tenancy Act. 
There was sufficient compliance with the requirenienis 
of S. 40 if what was served upon the tenant gave 
notice to quit the land at the end of the agricultural 
year next following and the suit was instituted after the 
lapse thereof. (Mookerjee and C7iotzner% JJ') PURNA 

Chandra Das v. ai.i Mahomed. 

37 C. L. J. 548 : 70 I. C. 999 : A.I.R. 1924 Cal. 520. 

■ —S. 49 (b)— Permanent subdease by rniyat to 

uizder-raiyat—Effect of. 

A permanent sub-lease by a raiyat (not being a 
raiyat holding at a fixed rate) to an under raiyat is 
not operative as such between them. But the grantee 
is an under-raiyat who holds otherwise than under a 
written lease, and his tenancy is liable to be determin¬ 
ed in the manner provided by S. 49 (^) of the Act. 
Till such determination the grantor cannot treat the 
under-raiyat as a trespasser. (Alooker/ee, C. J. 
Fletcher. J\f, p, Chatterfee. Pennon a?td Richardson^ 

JJ.) Chandra Kanta Nath v. AmJad Ali Hazi. 
25 C. W. N. 4 : 61 I. C. 466 ; 32 C. L. J. 296 (P. B.). 

“ ' S. 49-K— Sate in contravention of — Validity 
—Application to set aside — Limitation. 

^ The sale of a tenure held by an aboriginal in execu¬ 
tion of a money decree in contravention of S. 49 -K is 
a nullity and not merely an irregular sale. The sale 
being a nullity neither Art. 12 nor Art. 166 applied to 
an application to set it aside. iCkatteriee and Pan- 
ton> JJ.) JOGESHWAR MaHATAB z>. JHAPAL SaN- 
TAL. 51 Cal. 224 : 28 C. W. N. 556 : 82 I. C. 848 : 

A. I. E. 1924 Cal. 638. 

^ Pkongh Presumption of permanency 

may not arise in a particular case^ defendants can prove 

contract against enkaficement of rent. 

Even if the tenure had been held for a long period 
at the same rate of rent, no presumption as to its per¬ 
manency could arise, if the tenure was created after 
the permanent settlement. But it is open to the de -1 
tenaants who are sued for enhancement of rent to I 


establish on the evidence that there was a contract 
that the rent of th»- tenure .should not be enhanced. 
{Greaves and Cuming, JJ.) GOPI MOHUN z\ 
Nawabof Mur.shidabad. 29 C. W. N. 723 • 

88 I. C. 433 : A. I. R. 1925 Cal. 964. 

--^— S, 60 —Slight variation is immaterial. 

A slight variation in the rent, even though not ex¬ 
plained. does not deprive the tenant of the benefit of 

the presumption under S. 50 of B. T. Act, {Szihra- 

zoardy and Cuming. J J.) Al.IMUDDIN MOLI.AH 

Karim Bux. 41 C. L. J. 135 : 86 I. C. 316 • 

29 C^W. N. 500 ; A. I. R. 1925 Cal. 632. 

; ^ 9* 50— Presumption u?idcr S. 50 arises if en¬ 

tries jn the rccord-of-rights do not comply zoith S. 102 
and .S*. 113 does not apply — B. T. Act, S. 115 . 

If entries in the record of-right do not record or 
wrongly record particulars under S. 102 {b) as it .stood 
prior to amendment tlie presumption under S. co 
arises and S. 115 does not apply. {Greaves 'and 
Graham, JJ.) MOFIZUDDIN CHOWDHURY v. 

RaJendra N.ath Sanvai- 40 C L j 248 • 

29 C. 209 : 84 1. C. 989 : A.I.R. 1925 Cal. 208’, 

S. 50— Pent not enhanced for 39 years _ In¬ 

ference of perpetual lease. 

The fact that the rent of a holding has not been al¬ 
tered for a period of 59 years is a factor which must 
be taken into account in considering if the rent has 
been fixed in perpetuity. But such an inference is not 
inevitable, as it may be due to special circumstances, 
s\^h as the land being overgrown with jungle 

Cuming, JJ.) SaTISH ChaNDRa 
GHOSH ze DeBENDRa Nath De 90 I. C. 820 (Cal.). 

—S. 50— .9uit for enhancement — Variation in 
rent — Explanation—Burden of proof. 

In a suit for enhancement of rent under S. 50 , 
where the evidence shows variation in the rents paid' 
the onus is on the tenants to explain the variation. If 
they cannot explain it, the inference will be that there 
has been a change in the rate of rent. {Cuming and 
Chakrervarti, JJ.) NRISINHA CHARAN NaNDI 
CHOUDHURI^Z/. Batasi D.ashi. 90 I. C. 602 (Cal.). 

—-S. 50— Enhancetnent of rent — Onus. 

Under S. 30 the initial onus lies upon the landlord 
to prove that the rent of the tenancy is liable to be 
enhanced on the ground of additional area. This 
onus may be shifted by proving the origin of the ten- 
ancy or a contract or other proof showing the right to 
claim enhancement. The onus is not shifted by 
merelj'producing dakkilas which mention the areas 
for which rent is paid. {Sukrazuardy and Duval, 
JJJ MaHAMMAD MOYENUDDIN BaSUNIA Zf 
BahaRUDDIN ChOUDHURI. 90 I. C. 557 (Cal.). 

7 — Presumptio7i — None, 

zvherc origin of tenancy known—Suit tender S. r 04 
v-^ )— Maintainability. 

_ The presumption as to the fixity of rent laid down 
in b. 30 of the Act does not apply where the origin of 
a tenancy is known. It is not competent to a Civil 
Court to revise the rent fixed in the settlement Rent 
Koll. Where a person is not really affected by an 
entry of rent in the Record-of-Rights he would not be 
entitled to claim a revision of rent under S. 104 {h) 

Q, 4 of the B. T. Act, even though his case may 
^11 under Cl. 3 of the section. {Woodroffe attd 
Sukrazuardy, JJ.) SECRETARY OF STATE FOR 

India v. Ram Char.an Acharya. 

40 C L. J. 235 : 70 I, C. 207 (Cal.) : 

A. I. R. 1924 Cal, 464. 

S. 60 —Presumptioti under, applies to ocen- 


paney raiyats. 

^ There is no rule that an occupancy raiyat is not en¬ 
titled to the benefit of S. 50. {Mookerfee and Walms- 
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BENGAL TENANCY ACT (VIII OE 1885). S, 60. 

b' W N 740 80 I.C. 877 : A I. R. 1924 Cal. 143. 
__ se 50 and <:(ificiion het:i't'cu. 


lc\ 

27 


. . - 

S. JO (if tiu- u. r. Act contemplates a case where a 


hfUl at a certain rate, while S. 29 


,o"'’ca:^''5:here7eM has he^ ac.uaUy 

A. I. R. 1923 Cal. 600- 
___S. 50— PrfsuTnpttoft — SiPrJn-isioft or varia¬ 


tion tn Rent do not affect- , 

A sub-diviMon of a tenure docs not deprive the 

tenant of the benefit of S. 50 of the R- T. Act, nor 
does it artect the continuity of the tenure. A slight 
variation in rent, though unexplained, does not deprive 
the tenant of t!ie benefit of the presumption 
S 'o of tlie H.T. Act. {Mookerfec and Chotzner, JJ•) 
T-\K-\KL-M\K KUMAR ArUN CHANDRA 

SINGH 36C.L.J. 389:74 1.0.383: 

A. I. R. 1923 Cal. 261. 
_S. 50_ Rresuniption — Rebuttal—Contract of 

• A ^ ^ ^ 


BENGAL TENANCY ACT (VTII OF 1885), S. 50. 

sub-division of a tenure does not work a breach in the 
continuity of the tenure, if each fragment is held at a 
proportronate rent and the aggregate rent equal to the 
original rent. {Afookerfee and Rankin^ /J-J KRISHNA 
Kamini Pasi V. nii.madhas Saha. 

36 C. L. J. 382 : 73 I. C. 312 : A. I. R 1923 Cal. 66 . 
_Ss. 50 and 115— Presumption — Record-of- 


Rights, publication of, excludes. 

After the publication of the Record-of-Rights in res¬ 
pect of a tenancy under Cliap. X of the B. T. Act, the 
tenant is precluded by S. 115 from claiming the pre¬ 
sumption under S. 50 of the Act. {N. R. Ckatterjee 
and Panton, J J.') BaMANDAS BIDYASAGAR BHATTA- 
CHARY .A V. SaDHU MaJHI. 26 C. W. N. 945 : 

64 I. C. 445 (Cal.) 

g 50 —After publication under S- #15 pre- 


tenancy subse<juently entered into bctiveen the parties. 

Where there is a uniform rate of rent for 20 years, 
it is open to the landlords to rebut the presumption 
arising in favour of the defendants by a contract of 
new tenancy entered into subsequently which entitles 
the landlords to claim rent from the tenants after the 
expiry of the term of the lease at the rate of rent 

navable for the cultivated lands of the village. 

//-) SARAT CHANDRA DE 

Das?-’ taraprasanna Bha n acharya. 

sfc L J. 333 : 70 1. c. 437 : A. I. R. 1923 Cal. 141. 

S. 50_ Applies to suits or proceedings undtr 


sumption under S. 5® “will not apply- 

Where the Record-of-Rights has been finally pub¬ 
lished under S. 115 the presumption under S. 50 is no 
longer available to the tenants whether they rely upon 
payment of rent at a uniform rate before or after the 
publication of the Record-of-Rights. ^Dawson Miller, 
C. J. nud Foster, /.) RAMESARAN MAHTON z-. 

Syed Muhammad Aradut Hussain. 

6 P. L. T. 221 : 80 I. C. 926 : A. I- R. 1925 Pat. 181. 
Ss. 50 101, 102 and 115— Record-of-Rights— 


the Act and not to a suit lu ejectment. 

S CO (-’) i'<. by its terms, limited in its application to 

suits or proceedings under the Bengal Tenancy Act A 
suit for ejectment does not fall within that description. 
But it has been ruled that even in cases where S. 50 is 
not directly applicable, the Court may act on a pre- 
sumption sLilar to the one arising under the sectimt, 
if the facts justify the necessary inference. The same 
principle plainly applies to suits or proceedings where 
t^herule embodied in S. 50 is extended by analogy 
(^Mookerice and Rankin, J/.) 

Kar V Probodh Chandra. 37 C. l. j. . 

S. hkS—Applicability—Rent—Partly payable 


in kind'ond partly in cash. 

Rent means whatever is lawfully payable or deliver¬ 
able in money or kind by a tenant to his landlorc on 

account of the.u.se or occupation of the land held by 
the tenant. It is in this sense that the expression 
“ rent ” is used in S. 50 of the B. T. Act. The substan¬ 
tive rule enunciated in S. 50 ( O and the presumption 
embodied in S. 50 ( 2 ) of the B. T. Act do not become 
inapplicable because a tenure-holder or raiyat holds 
at a rent payable partly in cash and partly in kind or 
entirely in kind. 12 W. R. 14 J M E. 388 ; 15 W. 
R 179 Rel. {Mookerjee and Chotzner, J J.) DINA 
NATH PAL r. RaJA S.ATI PRASAD GaROA BaHADUR. 
27 C W N. 115 : 36 C. L. J. 220 : 72 I. C. 663 : 

A. I. R. 1923 Cal. 74. 

_— S. 60_ Sub-division and amalgamation do not 


affect continuity of tenure. 

S. 50 ( 3 ) of the B. T. Act was inserted for the bene¬ 
fit of the ryots and not with a design to prejudice 
tenure^holders* The operation of S. 50 (f) and ( 2 ) 
is not excluded in the case of tenures merely by reason 
of sub division or amalgamation, 36 C, 287 not FolL 
S. 50 (i) of the B. T. Act contains the substantive rule 
on the subject of protection from enhancement. The 


Entry in -Tenure-holders—Enhaneement of rent — 
Uniform payment of rent for 20 years.^ 

When the Record-of-Rights was being prepared in 
the year 1903 there was a dispute under S. 103 -A of 
the B T. Act. that is, after the draft record was pub¬ 
lished but before final publication and the result of that 
dispute was that the Assistant Settlement Officer di¬ 
rected that the defendants, the tenure-holders, should 
be entered in theRecord-of-Rights as tenure-holders and 
nothin" more. They were so entered and no entry was 
made as provided in S. 102 as to whether they were 

permanent tenure-holders or not or whether the rent 
was liable to enhancement during the continuance of 
the tenancy. The whole question was apparently left 
open. The particulars referred to in S. 102 \sere not 
in fact entered in the Record-of-Rights. In the deci¬ 
sion which w*as come to in that dispute under S. 103 -A 
the Assistant Settlement Officer stated that there was 
no evidence of the rent being fixed for ever and under 
the circumstances he merely ordered the defendants’ 
names to be entered as tenure-holders. Held, that the 
decision of the Assistant Settlement Officer could not 
be regarded as a substantive part of the Record-of- 
Rights and the Record-of-Rights could not be read as if 
it stated that the defendants (tenants) were not in fact 
tenure-holders at a fixed rate. The presumption aris¬ 
ing under S. 50 only ceases to apply by reason of 
S.i 15 when the particulars required by the order of the 
Local Government directing the survey and Record-of- 
Rights to be prepared have been in fact recorded. It 
would not be right to presume that the enti 7 in the 
Record-of-Rights meant to record anything more than 
what was actually recorded and where the question is 
left open as to whether they are permanent tenure- 
holders or whether the rent is liable to enhancement 
or not there is nothing in the record itself to throw 
I ght on the matter. Where for the last 20 years and 
before the defendants (tenants) have been paying the 
same rent, it may be presumed that their rent is not 
liable to enhancement especially where they are re 
corded as tenure-holders. i^Dcnoson Afillerx C. J, attd 
Afulliek, /.) KaMAI.UDDIN AHMAD v. KUMAR 

RaMANAND Singh. 3 Pat. 120 : 78 I. C. 605 : 

(1924) P. H. C. C. 1 : A. I. R. 1924 Pat. 443. 

S. Fixed rates tenancy—Entry in Record- 


of-Rights against tenastts—No presumption under S» $0 
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BENGAL TENANCY ACT (VIII OF 1885), S. 50. 

arises—Payment at uniform rate. 

Where the Record-of-Rights is against them, the 
tenants are not entitled to the benefit of the presump¬ 
tion afforded by S. 50 , Cl. 2 of the Act- Where the ten¬ 
ants could not have the benefit of the presumption of 
S. 50 ( 2 ) of the Act he has to establish bj’ evidence 
that the rate of rent has not been changed from the 
time of Permanent Settlement ; in other words, once 
the Record-of-Rights shows that the tenant is not a 
tenant at a fixed rate of rent, it is for the tenant to es¬ 
tablish by cogent evidence that his rent or rate of rent 
has not been changed from the time of the Permanent 
Settlement. {Das and Adami, JJ.') MahaR.aJaH 
Bahadur Kesho Pd. Singh t. Isser Dubfa'. 

1 Pat. L. R. 32 : 71 1. C. 15 : A. I. E. 1924 Pat. 373. 
•-Ss. 60 and 30 (a) — Enhancement of rent — En¬ 

tries in Rerord-of-ri^hts not consistejrt with previous 
condition—Burden is shifted on the defendants. 

If the landlord succeeds in showing that holdings, 
as recorded in the Record-of-Rights, were notin exis¬ 
tence in the condition in which they were so recorded, 
in the previous years, the onus is shifted on the defend¬ 
ants to prove that their present holdings are made up 
of other holdings which also have borne uniform ren¬ 
tal. {Das and Kulwant Sahay^JJ.') NaND 1,aL 
Chaure V. Kesho Prasad. 1923 P H. c c. 339 

78 I. C. 593 : A. I. R. 1924 Pat. 245. 

-S. 50— Presumption—Production of receipts 

33 years is insufficient to raise. 

In order to establish tenancy at fixed rent in perpetu¬ 
ity, the tenants would have to establish that they 
have been holding at the rate of rent which has not 
been changed since the Permanent Settlement. 45 C. 
913:^1 Pat. L. J. 673 , not Foil. 37 C. 30 ; 54 I. C. 
672 fFoll. The production of rent receipts show¬ 
ing payment of uniform rate of rent for 33 years is not 
sufficient to prove that the rate of rent has not changed 
since the date of the Permanent Settlement. {Coutts 
and Das, JJ.') MAHARAJa BahaDUR KESHO PD. 
Singh v. Ram Jas Pande. 2 p. 92 : 

A. I. R 1923 Pat. 324. 
--S, 60 ( 1 )— fCahuliyat — Stipulation to pay en¬ 
hanced rent if land found in excess does not rebut the 
Presumption under S. 50 (i). 

Under cl. (iVof S. 30 if the rent has not in fact 
been changed from the time of the Permanent Settle¬ 
ment then it shall not be liable to be increased. If an 
instrument is subsequently executed forty or fifty years 
later the mere fact that the rent is expressed to be 
variable will by itself make no difference. 22 C. W. 
N. 904 Foil. Where a tenant by the kabuliyat of 1868 
covenanted that if after measurement land is found to 
be in excess he will pay rent for the same according to 
the pi-evailing rate. 

Held, that this stipulation is in perfect accord with 
S. 50 (r) and can in no sense be said to rebut the pre¬ 
sumption raised under S. 50 . A kabuliyat containing 
a stipulation like agreeing to pay enhanced rent in 
future is only a piece of evidence which can be 
taken into consideration to show that the tenancy did 
not exist from the time of the Permanent Settlement 
or that it was not held at an invariable rent from that 
time. {Suhrawardy and Cuming, JJ-^ SaLINDRA 

Mohan v. Kamaraddi Miji. 

A I. R. 192) Cal. 1133. 

S. 50 (1 )—Settlement of fair and equitable 
rent — Enhancement—Plea that defendant is a fixed 
rate raiyat — Evidenee. 

Under S.50, sub-sec. (i) where a raiyat and his pre- 
decessors-in-interest have held at a rent or rate of rent 
which has not been changed from the time of the Per¬ 
manent Settlement, the rent or rate of rent shall not be 


BENGAL TENANCY ACT (VIII OF 1885), S. 50 (2)- 

liable to be increased except on the ground of altera¬ 
tion in the area of the holding. Tiiis embodies a sub¬ 
stantive rule of law. Sub-sec. ( 2 ) lays down that if it 
is proved in any suit or other proceeding under the 

B T. Act, that a raiyat and his predecessors-in-interest 

have held at a rent or rate of rent which has not been 
changed during the twenty years immediately before 
the institution of the suit or proceeding, it shall be 
presumed, until the contrary is shown, that they have 
held at that rent or rate of rent from the time of the 
Permanent Settlement. This deals with the mode of 
proof and raises a rebuttable presumption. There is no 
reason why an occupancy raiyat should be excluded 
from the category of a raiyat for the purposes of this 
section. A raiyat at a fixed rate is not created by S. 50 
which merely furnishes a rule of evidence to enable a 
person to prove with facility that he is a raiyat at a 
fixed rate. {Mookerjec and IValmsley, JJ.) NaREN- 
dra Lal V. Benode Behari. 27 C. W. N. 740 : 

A. I. R. 1924 Cai. Ms! 

-S- 50 (1) & (2) —Permanent Settlement — 

Presumption. 

The words “ permanent settlement *’ in 'S. 50 , sub¬ 
sec. (i) of the B. T. Act, relate to the Permanent Set¬ 
tlement of 1793 . The presumption of S. 50 sub-sec.'( 2 ) 
of the Act applies even if the rent was permanently set¬ 
tled at a later date than 1793 . To gain ihe advantage of 
S. 50 the defendant has to show that the rate of rent 
has not been changed from the time of the Permanent 

Settlement of 179 . 3 . Even if S. 50 of the B. T. Act 
does not apply.the fact that uniform rent has been paid 
for a period of 20 years might give rise to a presumption 
in favour of the defendant. 13 C.L J. 415 . Rel{Grea 7 >es 
and Panton. JJ.) OSMAN MaNDAL v. RaDHIKA 

Mohan Roy. so Cal. 135 ; 67 i. c. 294 : 

^^27W. N. 647 : A. I. R. 1923 Cal. 298. 
-S. 50 (2)— Presumption under. 

On the construction of the kabuliyat in the case : 
Held, that it proceeded upon the basis that there were 
pre-existing rights, and consequently it could not be 
relied upon for the purpose of showing that there had 
been a change in the rent since the date of the Per¬ 
manent Settlement. {Lord Buckmaster.) KUMAR 

PRASANNA Deb Raikat V. Uddhab Chandra 

45 M. I. J. 779 : 33 M. L. T. 432 : 

28 C. W. N. 752 : 18 L. W. 147 .• 75 I. C. 656 • 

A. I. E. 1923 P. C. 86 (P. C.). 

-S. 60 (2) —Quinquennial Register of 1795 _ 

Want of entry of a taluq in the Register can?iot rebut 
presumption under S- 50 ( 2 ). 

The mere fact that a certain taluq is not entered in 
the Quinquennial Register of 1795 is not sufficient to 
rebut the presumption under the B. T. Act, S. 50 ( 2 ). 
{Suhrawardy and Duval, JJ.) Hem CHANDRA ROY 

V. Benayak Das AcharJi. a. I. R. 1925 Cal. 1037. 

S. 50 (2)— Variation in rent to jebut pre¬ 
sumption under S. 50 ( 2 ) ftced not be substantial. 

There is nothing in the section which requires that 
any change in the rate of rent should be substantial in 
order to rebut the pre.sumption raised under S. 50 ( 2 ). 
Where the landlords did not want to alter the rent 
to any substantial extent so as to cause hardship to the 
tenants, but they wanted for rebutting the presumption 
which the law raises in favour of the tenants, and in 
that view made a nominal alteration in the rent and 
this position was accepted by the tenant. 

Held, that would amount to a change in the rate 
of rent which would destroy the presumption of the 
fixity of rent from the time of the Permanent Settle¬ 
ment. {B. B. Gkose. J.) DWIJADAS CHAKRAVAR- 
THY V. DeariSH. a. I. R. 1925 Cal. 1026. 

S. 50 (2 )—Fact of defendant being a tenant 
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bcf\->-c scM-h!X .//</ of S- U.>- 
The presumpiion ari.'hij; muicr S.. 5 <''» 

l)e availed of in ri -Mut <n- proceeding und. i the 1.. 1. 

Act Where the i)l.iintifi >ues for reco^cly of posse-- 
^ion allc^ins that the defeiuiant was a trespasser, and 
the defendant claims to be a tenant, until the fact that 
the defendant is a tcn.ant is made out 
be said to be one .inder the lb T. Act. The fact ha. 
to be made out independently of S. c;o, that the .suit is 
aeainst a tenant, and until that is made out b 50 has 
no application. 7 'Y. X. i V : 0 ^ • L- L 467 5 

C. W. N. 7 o 2 ; <'• I • I- 415 Lef. ^/*? 

SATISH CHANPRA (iHO.SF. 2 \ Debenura N a I H LE' . 

85 I. C. 636 : A. I. R. 1925 Cal. 761. 
_s. 50 (2 )—Cosos .'f tcuauts not coming direct- 

/V undo Art—Princirlc apf>/ics—Tenancy held for 
iC 7 'Cral generations — Uniform rent for rc<7rs ^ f/f' 
aticy 2 eas held not prea ed t < be permanent or one 7Vifh 
fixed rate — T.andlonl and tenant. 

Aithovi"h the statutory presumption cannot be avail¬ 
ed of directly, the principle involved in S. 50 is a 
useful "uide to the Courts which may sometimes be re¬ 
lied upon, but the case mu.st be one between a landlord 
and his admitted tenant. The two outstandinji features 
of the tenancy were that the tenancy had been held 

by the defendants for several generations and that the 

rent had been uniform for over sq years. 

Hcld\ that they may be sufticient for holding that 

the tenancy was heritable but they are not sutbcicnt in 

Ww. in the absence of any othc'r circumstance, to show 

tliat the rent was fixed for ever or that the tenancy 

was a permanent one. 15 7*^3 : 47 ^ • 2^0 i 3.2 C. y; 

r, C cccandaiC W. N. 201 Kef. {Afnher/ec, /.) 

^ATISH ('H\NDRA CHOSE r-'. DEBFNDRA N.ATH 
SATISH ha. ^ ^ ^ j ^ 

S. 60 (2) — Sub-division of tenure does not 
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affect the presumption to be draivn under o. 501 . 2 ;. 

The sub-division of a tenure does not operate as a 

breach of the continuity of the tenure ; it the dilfe- 

rent parts into which tenure is divided are held at 
proportionate rent and the aggregate rent equals the 
original rent, the tenure-holder is entitled to the bene¬ 
fit of the presumption under S 30. cb (2). Renga| 
Tenancy Act. A. I. K. 192 1 ^ al. 66 Foil h 6 Cal. b. 
Dissent, {Suhraxeardy and Chotzner^ jJA ok 

KRISHNA SARKAR v. NILMADHAB . 

78 I.C. 744 : A. I. R. 192i Cal. 498. 

^ 60 (2)— Presumption under — Purchase 

from tenant--Alteration of rent. . • , 

Where a transferee for value from the original 
tenant of the holding produced their dakhilas of the 
faslis 1299, 1311 and 1323 and the rent specified in 
them was the same, the mere fact that there were two 
intervening period.s of twelve years between the dates 
of these dakhilas is no ground for denying to the trans¬ 
feree the benefit of the presumption under S. 50 (.2). 
{IVahnsley and Mookerjee, JJ.) PURAN CHANDRA 
Sow V. KaNTA MOHAN MULLICK 39 C. L. J. 437: 

A. I. R. 1924 Cal. 875. 

-Sb. 50 (2), 102(b). 111-A and \\b—Fixity 

ygfii _ Presumption—Qaimi tenure—Rccord-of- 

Rights—Payment of same rent for years. 

In a suit for enhancement of rent under S. 7 of the 
B T Act, Kecord-of-Rights with regard to the tenancy 
was* finally published on 28 - 5 - 1918 . The record was 
that it was a Qaimi tenure but not Mokarari. field, 
that having regard to the provisions of S. 115 fb® Ik 
T. Act as it had been recorded under Ch.X of the Act, 
that the tenancy was not Mokarrari. the presumption 
under S. 50 cannot apply to the tenancy. It cannot be 
held in a case brought under the B. T. Act that any 
presumption arises as to the fixity of rent from mere 
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payiiKid ofllu* same rale of rent for a number of years 
apart from the presumption arising under S. 50 of the 
Act. To hold otherwise would be to require every 
landlord to enhance the rent of every tenant under 
him at certain inlcn-als of time which he might not 
himself desire to do. (^A'e-ioboutd and Chose, JJ,') 
RR\J\ T)\S KOV BaNKIM ChaNDRA BHUIG. 

51 Cal. 464 : A. I. R. 1924 Cal. 660. 
--S. 50 (2)— Certified copy of a paper in CoJ 

lectorate not strictly fulfilling the test of S. 35 , Fvi- 

deuce Act. is not sufficient to rebut presumption. 

In a proceeding under S. 105 of the Bengal Tenancy 
Act. the Zemindar filed a certified copy of an entry 
from a book in the Collectorate made on the footing 
of a retuni submitted bv his predecessor-in-title in 
1242 B. S. under Reg. VIII of 1793 * S. 48 and Reg. 

VII of 1790 , S. 158 , to prove the fact that a certain 
taluk did not e.xist on that date. 

field, that the copy was of very slight weight as 
against the tenant, and that it was not sufficient to 
rebut the presumption arising under S. 50 ( 2 ) of the 
Bengal Tenancy Act from proof of payment of uniform 
rent for 20 years. (JValmsley and Afulerfce. J J.) 
TaRAK (TIANDKA V. PRASANNA KUMAR SaHA. 

28 C. W. N. 679 : 39 C. L. J. 389 : 

78 I. C. 719 : A. I. R. 1924 Cal. 654. 

-Ss. 50 (2) and 102 — Hajabad tenancy— 

pe/nission or abatement of rent in years of flood — 

Uni for ?n rent — Presumption. 

S. 50 . cl. ( 2 ) lays down that the presumption 
under it would arise if it is proved in any suit or 
other proceeding that a tenant and his predecessor-in- 
interest have held at a rent or rate of rent which has 
not been changed during the 20 years immediately be¬ 
fore the institution of the suit or proceeding. It is 
not necessary to prove actual payment of rent provid¬ 
ed the tenancy is held at a uniform rent or rate of 
I rent for 20 years before the suit. It is difficult, 
howe\ er,to sec how it can be said that a particular rent 
is payable when that rent is not payable according to 
custom in the years of fioocl. In cases of pure haia- 
badi tenancies no rent is paid at all in years of flood 
not because the landlord does not realise it, but 
according to some custom he cannot realise it. The 
expression “ rent ” is defined in the Act as something 
lawfully payable or deliverable to the landlord for the 
use and occupation of the land. Under the custom 
the rent lawfully payable for a particular year in 
which there is flood is not the full rent but a lesser 
sum, in respect of the mixed tenancies. The landlord 
cannot sue the tenant in a Court of Law for rent in 
respect of thetenancies nor the full rent of 
mixed tenancies in the years of flood. S. 50 , cl. ( 2 ) 
was intended to apply to cases like these where under 
a custom a tenant gets an abatement of rent from the 
landlord. {Chattcriee and Panton, JJ.) BijOY 
CHAND MaHATAB’'. Akhil BHUIA. 

51 Cal. 314 : 28 C. W. N, 629 : 81 I. C. 664 : 

A. 1. R. 1924 Cal. 648. 

S. 60 (2)— Holding at uniform rent—Proof 


of payment not necessary. 

What has to be established to raise the presump¬ 
tion under S. 50 ( 2 ), B. T. Act, is not that rent has 
been actually paid at a uniform rate during 20 years, 
but that the tenant has held at a rent or rate of rent 
which has not been changed during 20 years. Such 
holding at a uniform rent may be established, even 
if it is not proved that rent has actually been paid 
during a portion of the 20 years. ookerfee and 

Rankin, JJ.) SaTISH CHANDRA BISWAS V. NIL 

Madhar Saha. 37 0. L. J. 898 : 

73 I. C, 77 : A. I. R 1928 Cftl.ee^ 


200 



CIVIL, CRIMINAL 


RRVRNUF 


BENGAL TENANCY ACT (VIII OF 1686), S. 50 

--S. 60 (2)— Presumptii^i—When arties. 

Per I'euuoii, Mere demand nn the i>a!t of the 
landlord for enhanced rent and refusal to receive or 
acknowledge the old rent does not enable him to de¬ 
prive the tenant of the benefit of the provisions o'" 
S. .t;©. The rent at which a tenancy is held continues 
until a change has actually been effected. Such 
change can be affected only by consent or liy proceed¬ 
ings in Court. The special Judges’finding that the 
tenants have held at rents which have not been obtain¬ 
ed for the twenty years preceding the suit and that 
the presumption thus arising has not been rcbuttevl, 
was affirmed in the absence of majority of kahtiliyats. 

Per Hitda^ J :—The presumption under sub-Sec. 2 of 
S. 50 can only arise when the tenant proves affirma¬ 
tively that he has held at rent or rate of rent which 
has not been changed during the 20 years immediately 
before the institution of the suit or proceeding. These 
words place on the tenant the burden of proving either 
that he has actually paid rent at a uniform rate for 
twenty years or that if not actually paid there has 
been at any rate an agreement between him and his 
landlord that he should hold at the old rate. Where 
the holding of uniform rate since the time of the 
Permanent Settlement has not been proved, the land¬ 
lord has a right to demand an increase and in any 
case to refuse to receive vent at the old rate in order 
to prevent the presumption under sub-Sec. 2 of S. .^o 
arising against him. {Te/tneu and Ifuda^ //•) 

MOHiNi Kanta Saha v. Preonath Neogy. 

A. I. R. 1922 Cal. 143. 

--S. 60 (2)— Presumption — Proof of actual 

payment is not necessary to raise. 

Under S. 50 ( 2 ) of the B. T. Act. the tenant is not 
required to establish actual payment of rent during the 
twenty years at a uniform rent, he is 
to establish that he and his predecessors-in* 
interest have at rent or rate of rent which has 
not been changed during the twenty years immediately 
before the suit or proceeding. This involves a real 
distinction for a person may hold as a tenant though 
he does not actually pay the rent agreed upon to Ms 
landlord. When the evidence showed that rent was 
paid at a uniform rate from 1845 - 1897 , but for 17 years 
afterwards there was no payment of rent though it had 
not been altered by mutual agreement or decree of 
Court: Held, the presumption under S. 50 ( 2 ) arose. 
{Mookerfea. Newhould and Pearson, /j.') MOHINI 
Kanta Saha v, Preonath Neogy. 49 Cal. 661: 

67 I. C. 381 : 35 C. L. J. 309 : A. I, R. 1922 Cal. 141. 

‘Ss. 50 (2) and 103 (b) —Conflict betioeen — 
Latter Prevails. 

When there is a competition under S. 103 and 
that under S. 50 ( 2 ) the former shall prevail, and 
under S. 115 the tenant cannot ask the Court to draw 
a presumption from any evidence establishing uniform 
payment or rent after the Permanent Settlement. A 
tenant cannot rely upon the presumption under S. 50 
( 2 ) in a suit brought by the landlord a few days prior 
to the final publication for the enhancement of rent 
when no question of status was raised in the plaint. 
\Das and Bucknill. J J.') GOBIND LaL SuJUAR z/. 
Ram Saran Lal. 68 I. C. 433 2 Fat. L. T. 642. 

“ - S. 51— Prior decision as to amount of rent — 

Hot res judicata in a sitb^eguent suit for rent. 

The decision in a prior suit for rent as to the 
amount of rent payable does not operate as res judicata 
in a suit for rent for the subsequent year, although it 
may give rise to a presumption under S. 51 of the B.T. 
Act; namely, that the rent for the subsequent year 
remained the same. 5 C. L. J. 92 ; 12 C. W. N. 904 ; 
iiC. W. N. 1100 distinguished. /.) PaR- 
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MESWAK PRaSv\ 1> SlN'GH r. NaKSING K.\I. 

1 Pat. L. R. 109 : 72 I. C. 1S8 r 
A. I. R. 1924 Patna 371. 

--6. 53 — Claim for additional rent for accre- 

tions—Proceedings under 52 or settlement of rent 
under Ch. X are essential. 

In order to make the tenant liable for additional 
rent for accretions to his tenure such rent mu.st be set¬ 
tled under Chap. X of the Bengal Tenancy Act or the 
landlord must take proper proceedings so as to bring 
into operation S .52 of the Act or any other appropriate 
provision of the law. (IValmslev and P. B. Chose. 
//.) DHIRENDRA CH.ANnPA Rai V. Nawar Kha- 
JEE HaBIBULEaH. 29 C. W. N. 505 : 87 I. C. 442 : 

A. r. R. 1925 Cal. 758. 

' ' S. 52— Lease on the basis of area — Kxcess rent 

—Claim for — Jamafhindi — Admissibility. 

Excess area may be acquired bv a tenant by encroa* 
ching on waste land, or by alluvion or by encroach¬ 
ing on a third party’s land. If the tenancy originally 
created was according to boundaries, the area is 
merely description and does not affect ilie identity of 
the grant. But if tlte contract is for a certain area at 
a certain rate, the area is of the essence of the contract 
and if excess is found on measurement, additional rent 
is payable. All that the landlord has to show under 
S. 52 is that the present area is greater than that for 
which rent was last paid. The onus is then shifted on 
the tenant to show that the excess land used previously 
to belong to the holding and was lost by diluvion or 
otherwise. 

Jamahandi papers prepared bv the landlord though 
not binding on the tenant are admissible in evidence to 
shovv that asse.ssment was according to area. {Multick 
A. (?. J. and K’ulwant Sahay.. /.) SlB SaHat LaT. 
r . BtJaI ChanD MaHTAB. 90 I. C. 862 (Pat.). 

-S. 52— Abatement of rent — Diluvion — Per- 

?nanent tenure — Contract — Specification. 

In the case of a permanent tenure the parties to a 
lease can make a contract the result of which would 
be to deprive the tenant of the benefit of S. 52 . Where 
in a kabuliyat it was stated that “there shall never be 
any decrease or increase of the rent fixed in the kabu¬ 
liyat,” held, that was a condition usually expressed in 
a permanent lease at a fixed rate of rent and that it 
did not deprive the tenant of his statutory advantage 
of an abatement of rent on diluvion. {Ne^vhould and 
Chose. //.) UMESH CHANDRA CHAKRABARTY v. 
MOTI LaL BaSU ROY. 39 C L. J. 431 : 

A. I. R, 1924 Cal. 880. 

' ""S. 52— Rent claimed on basis of excess in area 
—Burden of proof. 

In a suit for additional rent on the basis of excess 
in area the landlord has to prove the excess and this 
implies he has also to prove what area of land was 
originally let. The section is concerned with cases of 
alteration of area and not miscalculation of area. 

As the mere proof that a tenant’s rent has been cal¬ 
culated at some date in the past upon the supposition 
that his holding Is of a certain size, a contract cannot 
be infeiTed that he is liable at any lime to re-as.sess- 
ment upon the actual area. When a letting as the 
basis of management is proved, the tenant must show 
the rent was consolidated rent for all land within 
specific boundaries, but if the landlord fails to prove 
the original area his suit must fail. {Rankin and 
Buckland. J J.') MaNINDRA CHANURA NaNDI v. 
KauEAT ShaIK. 50 Cal. 957 : 28 C. W. N 264 ; 

A. I. R. 1924 Cal. 874. 

. “S. 62 —Enhancement of rent—Excess area 

—Proof of— Nature of the suit. 

If the landlord can show that since the creation of 
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the fcnnticy. rent had been as«c>>ecl. and that when 
rent wn'^ assessed, the a<>e«smcnt was on the 

basis of a certain area and that the defendants are in 
possession of land in which no rent was assessed at 
tlie time, then the landlord is entitled to inciease of 
rent. (.Vm o>id PiUiton^ //■) JOGENPRA 

KiSHORE ROV CHOUE'HtJRV r-. AKTAR. 

67 I. C. 998 : A. I. R. 1923 Cal. 278. 

_ S. 52 — f.nhiiiicemcnl of rent — Penpal 

fion VII of 1 SS 2 . 

It is always open.to the Revenue authorities to re¬ 
assess the revenue and ro-settle the estate with effect 
from the e.xpiry of a previous term of settlement. If 
it is desired to enhance the rents of the tenants 
proceedings should be taken by the Revenue authorities 
under Part II of Chapter X of the Tenancy Act or by 
the plaintiffs themselves under S. 52 or some 
other appropriate provision of that Act, but not un¬ 
der Regulation VII of 1822 . {Richardson and 
Snhra'vardy, //.) ASHUTOSH DWARIKA NaTH. 

36 C. L. J. 192 : 27 C W. N. 121 • 

A. I. R. 1923 Cal. 207. 

___Ss.52and 105 —C/rt/w /W- excess rent for 

additional area—Enhancement of rent—Question as to, 
cannot be gone into. 

Where a landlord applied for e.xcess of rent for 
excess area and also for enhancement of rent, and 
aave up his claim to llie latter but a decree for en¬ 
hancement of rent was passed, held, the Special Judge 
should not have considered the question of enhance¬ 
ment but should have confined himself to the ques¬ 
tion of fair and equitable rent having regard to the 
provisions of S. 52 of the Act. (A*. Chattcrlec and 
Pearson, //.) RAM RENU ROV v. MlPNAPUR ZEMIN- 
DARI CO., ltd. 67 I.C. 1001 : A.I.R. 1923 Cal. HI. 
_S. Abatement of rent—Suit foi —/ roof. 

In a suit for abatement of rent under S. 52 , V>. T. 
Act, plaintiff has to prove a diminution in area since 
the Settlement OfPeer settled a fair rent for the hold¬ 
ing, {Dawson Miller, C. J. and A/ullieh, MaHA- 
raJa iuhadur J^esho Prasad Singh 2 >.Rhag\vat 
SaRAN PaNDE. 1924 P. H. C. C.18 : 75 I. C. 670 : 

5 Pat. L. T. 98 : A. I. R. 1924 Pat. 511. 
-- s. f) 2 —Increased area--Landlord is entitled 

to itiereosed rent. 

If a landlord can prove what was the area upon 
which rent has been paid and what is the increased 
area upon which he claims, the Court will give him a 
decree in respect of the excess. {Mullick and 
Bucknill, //.) Radhika Raman v. Satnarain 
KOERT. 74 I. C. 961 : A- I. B. 1924 Pat. 307. 

_- S. 52 (a)— Enhaneemcnt of rent on account of 

excess area—Claim by landlord—Ox\\\% of proof ^Ex- 

isteJiee of prior settlement. 

The tenant’s liability to pay additional rent is not 
limited to cases where the area is in excess of that 
comprised in the settlement at its inception. It ex¬ 
tends to cases where the land is proved by measure¬ 
ment to be in excess of the area for which rent has 
been previously paid by him under the last settlement. 

The settlement and record of rights defines the rela¬ 
tionship between landlord and tenant in various res¬ 
pects including the area of the holdings for which 
rent is paid and is presumed to represent what is the 
relationship between them until thecontrai 7 is proved. 
The effect of such a settlement would be to throw 
the onus upon the party questioning it, to show that 
it did not accurately represent the true state of affaii-s. 
Where the subsequent settlement shows an area to be 
in excess of that under the settlement of 1898 , the 
landlord has a right to claim enhancement of rent. 
{Miller, C. J. and Adami, /.) BiSHAN PRAGASH 
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Narayan Singh v. achaib Dusadh. 

1 Pat. 469 : 66 I. C. 82 • 

3 Pat. L. T. 807 : A. I. R. 1922 Pat. 215. 

- S. 52 (b) —Abatement of rent — 7'cnant must 

pro7'C redjiCtion in area. 

In order to claim abatement of rent tenant must 
prove tl\e reduction in the area of the holding and 
abatement will be allowed only to the extent of reduc¬ 
tion in area as proved by him. {Suhras.vardy and 
Chotzner,JJ.) CHANDI CHURN LaW v. HaMID 
AM. A. I. R. 1925 Cal, 1208. 

-S. 52 (b)— Tenant must prove reduction in 

prerions area to claim reduction in rent. 

In order to bring the case within the scope of S. 52 , 
ch (/^) of the Bengal Tenancy Act the tenant must 
prove that he is entitled to a reduction of rent on 
account of deficiency in area proved by measurement 
of the holding as compared with the area for which 
rent has been previously paid by him. {Suhrawardy 
and Chotzner, //.') ABDUL MaNNAF 7-. SHEIKH 
MUSLIM. 79 I. C. 978 : A. I. R. 1925 Cal. 426. 

-Ss. 52 (b) and S. 38— Suit for rent — DelU’ 

vion or deterioration—Tenants claim for abatement. 

According to the ordinary rules of law if a tenant 
agrees to pay a certain amount of rent, he is 
exempt from the payment of the whole of the 
land be washed a\Nay or of a portion of the rent if a 
portion be washed away. Under S. 38 of the Act the 
plea of abatement can be taken in a suit for recovery 
of rent and it is not essentially necessary that the 
tenant should himself institute a suit for the abate¬ 
ment of his rent. S. 18 of Act (X of 1859 ) Referred 
to. {Jwnla Prasad, C. J. and Ross, Jf) SUKHRAJ 
RAI V. GaNGA DaYAL. 1922 P, H. C. C. 182 : 

A.I. R. 1922 Pet. 169. 
-S. 62 (1) (b)— Rent—Abatement of — Reduc¬ 
tion of area — Settlement. 

Where the lands in the occupation of the defendants 
during the years in question are identical with the 
lands held by them in 1899 , that is, prima facie, z. 
fatal obstacle in the way of the defendants, for in 
order to bring their case within S 52 , sub-sec¬ 
tion I, clause (/>). they must establish a deficiency In 
the area of their holding as compared with the area 
for which rent had been previously paid by them. 
Where there was no proof of any diminution of area, 
and further at the time of the original settlement the 
rent was fixed at a specified rate per unit of measure¬ 
ment or at different rates according to the quality of 
the land, and it was also not proved that the tenant 
was to pay at a specified rate or rates for all the land 
of which he was put in possession according to its true 
area but the circumstances of the case showed that 
the rent fixed was a consolidated one, the fact that the 
area of the ten.ancy as stated in iSqq was found to be 
less in 1918 did not, by itself, justify the conclusion 
that the tenant held at fixed rhte?)which had to be 
applied to area ascertained by measurement in order 
to determine the rent payable by them. {Mookerlee 
and Rankin, JJ.') AM NawaZ r. KaRIM BAKSH 
ChoUDHURY. 40 C. L. J. 62 : A.I.R. 1924 Cal. 1044. 

-S. 52 (1) (b) —Suit for rent—Lessee not put 

in possession of all lands—Abatement of rent can ^ 
granted in the suit itself, 

A lessee under a patni lease did not get possession 
of all the lands comprised in the lease and in a suit 
for rent he contended that until an enquiry had been 
made as to the amount of reduction upon a proper 
apportionment, he was not liable for the rent. Held, 
that it was open to the Court in the suit itself to en» 
quire as to what reduction of rent should be made 
upon a proper apportionment, by reason of the defici- 
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ency in area. C. J.and Chotzncr, y.) 

Beni Madhab Roy Krishna Kamini Gupta. 

70 I. C. m : 36 c. L. J. 121 . 
■ ■' —S. 52 (1) (b)— Suit for refit hy co-sharo — 
Application by tenant for reduction of rent. 

Where a co*sharer landlord under an arrangement 
with the other co-sharer landlords and the tenants, 
brings a suit for recovery of his share of the rent se¬ 
parately, the tenants are entitled to apply for the reduc¬ 
tion of rent on account of reduction in area. 27 C. 417 ; 
21 C.L.J. 31.5 ; 17 C. 605 ; 33 C. 1010 Ref. to. (Coutts 
and Dass, //.) MaHARAJa KESHO PRASaD Singh 
V. Ramdeni Singh, 2 Pat. 183 

4 Pat I. T. 689 : 74 I.C. 454 : A. I. R. 1923 Pat. 397. 

-S. 52 (Q) —“ At the time the measurement on 

tohich the claim is based., -ruas made'*—Meaning of. 

The expression at the time the measurement on 
which the claim is based, was made” in S. 52 ( 6 ) of 
the Act refers to the measurement upon which the 
area in excess or defect is found out before the insti¬ 
tution of the suit and to the measurement at the time 
of the original settlement or the last preceding adjust¬ 
ment of rent. (47 C. 266 overruled ) {Afooherfre, C./., 
Fletchery Chnttcriea, Richardson and Ghosh. JJ.S 
Nilmani Kar V. Sati Prasad Gaya. 48 Cal. 556 : 
32 C. L. J. 302 : 61 I. C. 82 : 25 C.W. N 230 (F. B.) 

- - Sg, 53 and 57— Rent — Contract to pay by 

monthly instalments. 

A contract to pay rent in monthly instalments and 
in default to pay interest at i 2 \ per cent, per^ annum, 
entered into before the enactment of Ss. 53 and 57 of 
the B. T. Act, is valid. It is competent to the parties 
to enter into an agreement for payment of money rent 
in modification of the provision of four instalments. 18 
C. L. J. 173 Foil. yMookerfec and Ranbin, //.') 

behari Lal Biswas v. Nasimunnessa bibi, 

87 C. L. J. 222 : 73 I. C. 482 : A. I. R. 1923 Cal. 527- 

-'S. 55— Tender of principal sum without 

interest is not valid. 

S. 55 of the B. T. Act does not abrogate the rule 
that a creditor cannot be compelled to accept any sum 
in part satisfaction of his dues. That section treats 
not of tender but of appropriation. Where a tenant 
tendered the amount of arrears of rent due without 
the interest thereon, the landlord is not bound to 
accept even the principal amount of rent. The prin¬ 
cipal and interest constitute one indivisible and entire 
claim. A tender must be unconditional or, at all 
events, free from any condition to which the creditor 
may rightfully object. {Afooher/ee and Rankin^ J J ') 

Behari Lal Biswas v. Nasimunnessa Bibi. 

37 C. L. J. 222 : 73 I. C. 482: A. I, R. 1923 Cal. 527. 

-- S.Q0-!/aradar is not a proprietoi—Section doe.s 

not apply—Bengal Land Registration Act. Ss 78 , 79 , 81 

S. 60 of the B. T. Act deals with cases where rent is 
due to the proprietor of an estate. Where the rent is 
not due to the proprietor the plaintiff being not a 
proprietor but an ijaradar, and as ijaradar, the plaintiff 
could not get his name registered under the Land 
Registration Act, S. 60 has no application. No 
doubt “proprietor” is defined in S. 3 , cl. ( 2 ) of 
the B. T. Act as a person owning an estate or 
part of an estate. But S. 60 lays dowm that the 
receipt of the person re^stered under the Land 
Registration Act “ as proprietor of that estate” shall 
be a sufficient discharge, so that although a proprietor 
may be the owner of an estate or a part of an estate 
the section merely speaks of the proprietor of that 
estate which indicates an entire estate. The case 
where rent is payable to two or more proprietors the 
extent of whose interest is required to be registered I 
under the Land Registration Act, and which 


BENGAL TENANCY ACT (VIII OF 1886), S. 61. 

■ the second part of S. 78 of that Act is not dealt wiMi 
! by S. 60 of the Bengal Tenancy Act. The object of 
S. 60 of the Bengal Tenancy Act appears to be to 
afford indemnity to tenants who pay rents to the per¬ 
son whose name is registered under the Act, and to 
prevent them fro-*’ pleading in defence to a claim for 
rent by such person that the rent is due to a third 
person but the section does not appear to have provid¬ 
ed for cases where the names of all the part-proprietors 
have been registered under the Land Registration Act. 
{ChatterJec and Suhrazvard v. J J PROBODH 

Chandra Mitter t-'. Harishchandra Naskar. 

27 C. W. N. 888 : 78 I. C. 7 : A. I. R. 1924 Cal. 124. 

-S. 60—.5'//// for apportionment of rent by 

registered proprietoi—Plea of tenants that they Paid 
rent for over 12 years to proprietor of adioining estate 
is not tenable. 

Under S. 60 a tenant cannot plead that the register¬ 
ed proprietor should not get the rent apportioned on 
the ground that the proprietor of adjoining mahal had 
realised rent for over 13 years in open assertion that 
the lands belonged to his mahal. Nor is such a pro¬ 
prietor a necessary party to the suit. {Das and Rossy 

//.) Kesho Prasad Singh v. Ramdial Kuar. 

6 P.L.T. 214 : 87 I.C. 439 ; A.I.R. 1925 Pat. 473 Cl). 
-S. 60— Suit by registered proprietor — Pay¬ 
ment to third person is no answer. 

Where the plaintiff is a registered proprietor the 
defendant cannot plead discharge of tiie rent by pay¬ 
ment to a third person. Payment to such third person 
for a long time is no answer to the claim for rent. 
{Coutts and Das. //.) MT. AdaYABATI v. JaNAR- 
DHAN THAKUR. 3 Pat. L- T. 756 r 68 I. C. 288 : 

A. I. R. 1922 Pat. 607. 

-Ss. 60 and 149 —Registered proprietor—Suit 

for rent — Tenant, if can plead jus tertii. 

The meaning of S. 60 of the Act is that in a suit 
for rent by a registered proprietor it is not open to the 
tenant to plead ies tertii. He can only deposit the 
rent under S. 149 and ask that there may be an ad¬ 
judication as to the claim of the person whose title 
he sets up. {Afullick and Bucknill. JJ.') NaND 
KOER V. JODHAN MaHTON. 2 P. L. T. 337 : 

61 I. C. 386 : 1921 P. H, C. C. 201. 

- Ss. 61 and 62-~— Deposit—One tenancy—~ 
Deposit for three tenancies—Deposits accepted by Court 
— Landlord, if can question validity of deposits. 

If a tenant holds in fact one tenancy under his land¬ 
lord but makes three deposits in Court on the allega¬ 
tion that he holds three distinct tenancies, it cannot be 
maintained that the deposits are valid within the 
meaning of S. 61 of the B. T. Act. The landlord can 
question their validity, although they w’ere accepted 
by the Court under S. 62 . 20 C. L. J. 153 Dist. 

{Afookeriee and Panton. JJ.') SaTISH CHANDRA 

Das V. Umes Narain Chaudhuri. 

64 I. C. 696 : 34 C. L. J. 601. 

--—S. 61— Deposit of rent without 'interest 

whether valid. 

Where there has been a bona fide deposit in respect 
of the whole amount due at the date of the deposit and 
not merely in respect of a portion thereof, the deposit 
is validly made under the section, even though it 
.“hould turn out that the whole amount due had not 
been deposited. Where the tenants w’ere contending 
that the rent w’as due at the end of the agricultural 
year and not kist by kist and they deposited the rent 
due without interest at the end of the year. 

Held, that the deposit was valid under S. 61 of the 
Act, though it was subsequently decided'tbat.isirtJwafl^ 
payable 

Adid(}ph'er'^n,f’'^i‘'Jf)- 
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BEOl’M . . HABU Lai. MaHTON. 90 I. C. 871: 

1925 P. H. C. C. 298. 

__S. 62—Hona fide </,-posit />y raivtit in respect 

cf the svholc rent diieSnit by hindlord for the balance 

Where a ho>ia fide deposit has been made by a 
raiyat in re'^pect of the whole rent due and a receipt 
given for the sum deposited, the intention of the I.egis- 
lature is that the landlord must sue within 6 months^ of 
the receipt of the notice for the l)nlance after taking 
the deoosit out of Covirt. Otherwise, the landlord can¬ 
not question the sufficiency of the amount paid into 
Court. {Daxoson V/iller, C. J. and A/aepherson, J.) 
MUSST BIBI WaIIHUNNISSA BF.GUM r^. BaFU LAT- 

MAHTON. 90 I. C. 871 : 1925 P. H- C. C. 298. 

_—S. 62 —Receipt granted to tenant — Presutnp- 

tion is that the tenant xoas entitled to make deposit. 

S. f )2 provides in eft'ect that the monev tendered^ by 
the tenant shall only be received bv the Court if it 
appears to the Court that the applicant was entitled 
under S 6 i to make the deposit and if the Court is so 
satisfied it shall receive the rent and give a receipt for 
it under the seal of the Court. Once the receipt is 
given under this section it is provided that it shall 
operate as an acquittance for the amount of rent paid 
by the tenant and deposited, in the same manner and 
to the same extent as if the amount of rent had been 
received by the person entitled thereto. Iherefoie if 
such receipt is produced by a tenant in a suit for 
arrears against him it must be presumed that the 
Court was satisfied at the time the receipt was given 
that the applicant was entitled under S. (»\ to deposit 
the rent. {Daxoson Afiller, C. J. and 
Tofa Lal Das r-. T. N. Partridge. 4 Pat. 285 : 

1925 P. H. C. C. 41 : 86 I. C. 543 : 

6 P. L. T. 562 : A. I. R 1924 Pat. 387. 

S.65—Scope of—Rent sale—Enforcement of charge. 

Sec under. B. T. Act Ss. 167 ^^nd 65 . 85 C. I. J. 1: 

69 I. C. 841 : A. I. R. 1922 Cal. 3^^. 

-S. 65 and Chapter XlV—zi/tetion-pnrehaser 

—jVot liable to pay antecedent arrears of rent. 

Under the Bengal Tenancy Act the auction-pur¬ 
chaser, purchasing the holding in execution of the 
decree for rent, is not liable to pay off the antecedent 
arrears of rent, and any mention or statement of such 
arrears which accrue due prior to the date of the 
suit is wrong, and sale will be set aside on proof of 
material injury. The tenant judgment-debtor is alone 
liable for the previous arrears of rent and not the auc¬ 
tion-purchaser. The tenure is not liable for the anears 
of rent, which accrued due prior to the institution of 
the suit or between the date of the suit and the date 
of sale. {Mtillick and Bncknilly J J SaIYID 

Mohammed Jawad Hussain v. Maharaja Kumar 
Gopal Narin Singh. 2 Pat. l. t. 248. 

-S. 66 — Interest prendded for in JCabithyal — 

Higher rate if barred. 

If the rent fell into arrears, the Kabuliyat provided 
“that the tenant should pay interest at six pies per 
rupee per mensem on the cash rent and one cotta per 
rupee per month on the rent payable as paddy. T he 
landlord on the ground that the tenants were holding 
over since the first term of kabuliyat had expired, the 
rent having fallen in arrears, demanded higher rate 
of interest on the ground that a new contract might be 
deemed to have been entered into by the holding over 
of the tenants. Held, no higher rate of interest could 
be allowed and S. 178 does not help the appellant on 
the ground that there was a fresh contract. S, 66 is 
not limited in its application where rent is payable 
quarterly. There is no reason why S. 66 should not 
be applicable to interests on arrears of paddy rent paid 
annually, because the definition of arrears of rent in 
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S. <5.1, cl. 3 is not confined to money rent. {Hcivhonld 
,ind Panion, J/.') BHAHAMOYI v. SOMARALl. 

A. I. R. 1922 Cal. 77. 

-S. 66 — 7'. P. Act, .S*. 1 1 7 -T. P. Act, S. 117 

should be liU-rally interpreted—Intermediate tenant — 
Direct enltix'ation of some lands—Other factors—Lease 
xoas held agricullnral. 

In construing the T. P. Act and B. T. Act it must 
be remembered that although the Bengal Tenancy 
Act is later in time, there were somewhat similar pro¬ 
visions in the Bengal Rent Acts of 1859 and 1869 and 
it was probably the intention of the Legislature in 
exempting leases for agricultural purposes from the 
operations of Chap. V of the Transfer of Property 
Act to retain in force the special provisions relating to 
the class of leases dealt with in those Acts, which may 
be compendiously described as leases for agricultural 
purposes. Therefore a liberal interpretation should 
be given to the words of S. 117 . {Datoson Miller, 
C.J. and Foster, J.') W. W. BRONCKE CHATTAR 
KUM ARI. 4 Pat. 404 : 1925 P. H. C. C. 89 : 

86 I. C. 897 : 6 P. L. T. 831 : A. I. R- 1925 Pat. 421, 

-S. Lease granted in 1874 — term fixed 

— Transfer by tenant prohibited—After B. T. Act the 
tenafiey is from year to year and rent can he claimed 
according to B. T. Act. 

A tenancy was created in 1874 and was headed as a 
raiyati kabuliyat and was not for any term. The ten¬ 
ant and his heir.s were not given any right to transfer 
the holding by gift, sale or will, and the holding waa 
not subject to attachment in execution of decree 
against the tenant or his heir.s. There was a condition 
that if the rent was not paid according to the instal¬ 
ments fixed in the document every month, interest 
would be charged at the rate of 2 annas in the rupee 
per month. 

Held, that the tenant had not acquired the right of 
occupancy, that when the B. T. Act came into opera¬ 
tion, namely, in 1885 , the lease must be considered to 
be a lease from year to year. That in 1 S 85 when the 
B. T. Act Clime in force the tenant had the status of 
a raiyat holding the land from year to year and that if 
rent were claimed for any period after the termination 
of the lease, the claim must be governed by the pro¬ 
visions of the Bengal Tenancy Act. 64 T. C. u 8 Foil. 
{Snhraxuardy and Cuming, jjfi RaJ KUMAR BaSU 

V. Girindra Kumar Bandopadhya. 

87 I. C. 178 : 41 C. L. J. 458 : A. I. R. 1925 Cal. 728. 

-S. 67— Kabuliyat before the passing of the 

/ict—Section does not apply—Fent sale—Purchaser 
t akes holding xvith ordinary incidents of tenancy. 
Where a kabuliyat has been executed prior to the 
B. T. Act the provisions of S. 67 of the Act are not 
applicable to the case and the interest on arrears of 
rent must be calculated as provided in the contract. 
But where the holding has been sold in execution of a 
rent decree, the purchaser takes the holding with the 
ordinary incidents of a tenancy. A stipulation for the 
payment of interest at an exhorbitant rate cannot be 
supposed to be an incident of a tenancy which would 
attach to it even after a sale for arrears of rent. The 
distinction between usual and unusual terms of a con¬ 
tract of tenancy is a distinction which should be taken 
into consideration in determining whether the incident 
in question continues to attach to the tenancy notwith¬ 
standing its sale for arrears of rent. 26 C. 315 ; 24 C. 
37 . ReL {Chatteriee and Cuming, //.) ANNADA- 

moye Debt Saudamini Debya. 37 C. L. J. 833 : 
27 C. W. N. 502 : 72 I. C. 719 ; A. I. R. 1923 Cal. 559. 

-Ss. 67, 68 and 1-78 —Kabuliyat before Act — 

Holding cn’cr after Act—Interest cannot be claimed at 
Kabuliyat rate. 
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Where an agricultural lease expires before the pass¬ 
ing of the .\ct and the tenant holds over lie is not 
liable after the passing of the Act to pay interest us 
stipulated in the original A’ahuliyat. In a suit for 
arrears of rent for a period subsequent to the passing 
of the Act the plaintiff claimed interest at 150 per 
cent, per annum as stipulated in the original lease. 
Held^ that the rate was exhorbitant and could not be 
allowed. i^ChatterjCa aiid Suhra'iVardy^ JJ-) CHAN¬ 
DRA Nath Sakma v. Sheikh Inamdi. 

64 I. C. 118 ; 34 C. L. J. 369. 

-S. 67—Bhaoli holdiit^s — /Vo evidence as to rent 

being payable quarterly—No interest can be charged. 

Where the holdings are bhaoli and there is no evi¬ 
dence that rent is payable quarterly, interest under 
S. 67 of the B. T. Act is not chargeable, {AJullich and 

Ross, //.) Gondh Singh Jitan Mahto. 

3 Pat. L. E. 109 ; 88 I. C. 395 : A.l. R. 1925 Pat. 793. 

-—^S. 69— Both parties admitting that Bhaoli 

rent is payable—Dispute as to system of payment being 
batai daifabandi docs not exclude Collector's iuris- 
diction. 

Where it is admitted by both the parties that bhaoli 
rent is payable, the e.xistence of a dispute as to whether 
the system of payment is batai (by division of crops) 
or danabandi t,appraisement) does not exclude the 
Collector’s jurisdiction. {Jioala Prasad and Kulioant 
Sakay, J J.) BHUNESHWAKI KUKR Z'. SUKHDEO 
Singh. 85 I.C. 566: 6 P.L.T. 419: A.I.R. 1925 Pat. 505. 
-5. 69— Appraisemenl — Procedure. 

An application for appraisement or division being 
generally made when the landlord and tenants are on 
bad terms. The proper course in such cases is not to 
depute an amin, but a responsible olificer. The division 
or appraisment must be made by him on the spot at or 
very near the time when crops are ripe for harvest. 
{^Gruning, M. C.) MaHARAJ KUMAR GOPAL SaRAN 

Narain Singh Keshwar Singh. 

1 Pat. L. R. 128 (Cr). 

—S. 69— Appraisement — Discretion — Exercise 

of. 

An order under S. 69 , B. T. Act, for appraisement 
of crops depends upon the conditions of sub-clauses ( 1 ) 
(<z) and (5) being fulfilled and thereafter upon the 
discretion of the Collector. In case of an allegation 
that the raiyats had deliberately grown a poor crop and 
misappropriated the same, ihe landlords are entitled to 
an enquiry into the allegation. {^Morshcad, A/. C\) 
ShEFAYET PIUSAIN z'. nemchand Mahton. 

1 Pat. L. R. 125 (Cr.). 

- S. 69 (3)— Disobedience of order of Collector 

■^Direction for prosecution can be made by Collector. 

If an order passed by a Collector under S. 69 ( 3 ) 
prohibiting the removal of crops, is disobeyed, he has 
power to follow the procedure laid in S. 195 or S. 476 , 
Cr. P. Code and to direct prosecution under S. i 8 b, 
I.P.C. {Teunon and Ghose, jy.) LaKSHAN BOR v, 
NaRANARAIN HaZRAH. 48 C. 1086 : 23 Cr.L.J. 231 : 

66 I. C. 71 : 25 C. W. N. 617. 
■*■■■ ■ S. 70— Decree of Revenue Court—Power of 
Civil Court to depart from — Order under 70 of the 
B. T. Act—Effect of. 

Where in respect of certain faslis the Revenue Court 
had decided the amount of rent payable under S. 70 , 
the Civil Court has no jurisdiction to pass a decree for 
the same period. To find out whether an order of the 
Revenue Court puiporting to be passed under S. 70 of 
the B. T. Act is a final order enforceable as a decree, 
the order must be read as a whole. Where the 
takhmina papers were considered by the Sub-divisional 
Officer and the division was approved, and with regard 
to the landlord’s share a further direction was given 
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that if he did not accept it then it should be sold 
and the money depo.siied in the treasury, held, that 
the money so deposited was the sale proceeds of the 
landlord’.s share and consequently it was his money ; no 
further direction was necessary and the landlord would 
be entitled on that order tc withdraw the money. That 
was clearly a final order enforceable as a decree and 
the provisions of B. 70 of the Act were fully complied 
with. {Das and Ross, jy,) BINODE BEHaRI BOSE 

V. Tokhi Singh. 1924 P. H. C. C. 211: 

78 I. C. 463 : A. I. R. 1924 Pat. 604. 

-S. 70(5)— Separate decree apart fro/n order 

is unnecessary. 

Cl. 5 of S. 70 does not require that a separate 
decree, apart from the order, should be prepared by 
the competent Revenue .authority. It simply requires 
that the order shall be final and shall, on the applica¬ 
tion by the landlord or the tenants, to t)^ Civil Court, 
be enforceable as a decree. In a case of appraise¬ 
ment the Collector does not. take possession of the 
crops nor does he make it over to the landlord. He 
simply prepares an estimate of the crops under S. 69 
and then reduces it into money value and declares how 
much is due to the landlord and how much to the ten¬ 
ant. In such a case the Collector’s order must clearly 
specifiy the amount due from one party to the other so 
that the former may, in execution of the order in the 
Civil Court, receive his dues from the latter. Again in 
a case of division of crops, where the tenant has made 
himself liable to the landlord by removal of the crop 
or othenvise such as is provided by S. 71 , the Collec¬ 
tor’s order must clearly state the amount payable to 
the landlord by tenant, so that the former may receive 
the same in execution of the order in Civil Court. But 
where there is a simple division of crops on the spot, 
each party is entitled to receive from the Collector* 
who takes possession of the crops, his share therein. 
1 he party taking his share from the Collector will 
not be liable to the opposite party and there can be 
no order to pay anything to the other party. If a party 
does not choose to take his share, his share will re¬ 
main in deposit with the Collector. The only order 
that the Collector can pass is to deposit the share to 
the credit of that party. The order is capable of exe¬ 
cution against the Collector if he does not give to the 
party his share. The sale proceeds in the Treasury to 
the credit of the party can be withdrawn any moment 
he likes. There will not be any necessity of execution. 

(ywala Prasad and Kulwant Sahay, yy.') BHU- 

neshwari Kuerz/. Sukhdeo Singh. 

85 I.C. 566 : 6 P. L. X. 419 : A.I.R. 1925 Pat. 605. 
-S. 70 (5)— Finality of order. 

Under S. 70 ( 5 ) of the B. T. Act, the order of an 
olficer having the powers of a Collector is final though 
it is competent the Commissioner to exercise supervi¬ 
sion where the officer acts without jurisdiction. {Grun' 
ing, A/.C.) MaHARAJ KUMAR GOPAL SaRAN NaRA- 

iN Singh v. keshwar Singh. 1 Pat.L.R. 128 (Cr.)* 

-S- 71 (4) —Claim for rent based on produce — 

Tenant preventing landlord fro7n estimating Crops-^ 
Onus is on tenant to prove actual Produce^Evidence 
A:t, S. 106 . 

Where rent is claimed on the basis of the produce 
of the land and where the landlord has opportunity of 
appraising the crops and falsifies accounts in order to 
obtain a higher amount of rent, he is not entitled to 
get any decree except on proof of the produce of the 
land, and if he fails to prove that, he must be content 
with the admissions made by the defendants. But 
where the landlord could not make an estimate of the 
crops or was prevented from doing so by the tenants, 
his claim cannot be thrown out simply because he has 
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not been able to prove the actual produce of the lands 
in the direct possession of the tenants. vyreuA/ 
Pras^id anj h'}ii:vat!t Sahay. JJ * 

Kt i:R r . SUKHDEO SINGH. 8^ I* C- obh . 

6 P. L. T. 419 : A.I.R. 1925 Pat. 50a. 

-S. l2-7'ransfer<<: — Ri^ht to rent. 

S. 72 of the H. T. Act. applies to a case in which a 
transferee claims rent and it protects the tenant to 
whom the transferee has given notice of the transfer. 
{Contis and Pas, //.) MT. AUAYAB.ATI r. JANAR* 
DAN 1 HaKUR. 3 Pat. L. T. 756 : 68 I. C. 288 • 

A. I, R. 1922 Pat. 607. 

_S. 74—Abwab—Dak and bhet cwpcnses'-Cofr 

St ruction of lease. 

\ Kabnliyat must be construed as a whole to sec if 
a certain item therein is an alnoab> Where it provided 
for rent at a ccitain rate and a certain amount for 
dak and bhet e>:pensts and the total pa>able in instal¬ 
ments, the lattc-r are not abxoahs. {Stshraivardy and 
Patre. 71.) NaLINI BHUSAN GUPEA rc ALI MlA. 
51 Cal. 643 : 79 I. C. 346 : A. I. R. 1924 Cal. 877. 

- - Stipulation to pay emlxinktnent cess^ 

costs of acquittance, etc., is zvid though items have 

been totalled into annual jama. 

All impositions upon the tenants under the denomi¬ 
nations of abwab. mathat or other like appellations 
in addition to the actual rent are illegal and all stipu¬ 
lations and reservations for the payment of such are 
void. They cannot legally be exacted nor can the 

tenant legally bind himself by contract to pay them. 

Where, along with the rent (malguzari) and road 
cess, a lessee boun<l himself to pay. Embankment 
cess Costs of acquittance Dashora Chait naiuami 
farmaish. Tika belli guru bhrtti, ISatchha pi 
isimuavisi, Kalhiari. Dcivani daslur and .\7ahal 

(jprohili. ,, , 

Held, that though all the items were totalled up 

into an annual jama, the items other than rent and 
road cess were illegal abwabs and not recoverable by 
a landlord from his tenants, and stipulations for their 
payment were by S. 74 of the Bengal lenancyAct, 
void. (Case law discussed.) {Daivson Miller, C.J. 
and Poster./.) W. W. BROUCKE z-. CHHAlTAR 

KUMARI. 4 Pat. 404 : 1925 P. H. C, C. 89 : 

86 I. C. 597 : 6 P. L. T. 331 : A.I.R. 1925 Pat. 421. 

--S 8 . 74 and l^^— 7 llep 7 l alncabs-^tyo disttnc- 

)tion lies between raiyats and intermediate tenants. 

As regards the imposition of illegal abwabs over and 
above the rent for the lands, no distinction is made in 
the Act between a raiyat and any intermediate tenant 
e.\cept in the case of a permanent mukarrari lease as 
provided in Cl. 3 of S. 74 and in S. 179 of tlie Act. 
^Dawson 7)liller. C. J. and I'oster. J . W. 
/BROUCKE r. CHATTAR KUMARI. 4 Pat. 404 : 

I 1926 P. H. C. C. 89 ; 86 I. C. 507 : 6 P. L. T. 331 : 

A. I. R. 1925 Pat. 421. 

» S. 85 —Stipulation for rene^ving an under- 

J'yoti lease is valid. 

— In spite of the provisions of .S, 85 , Bengal Tenancy 
■Act a stipulation contained in a lease granted by a 
j-aiyat to an under raiyat that after the expiry of the 
term for which the lease was granted the raiyat would 
grant the under raiyat a fresh lease is valid, 
to Where a stipulation for a lease for a fresh term upon 
•the expiry of the term already settled is contained in a 
iease, the heirs of the lessee are competent to execute 
iulfresh kabuliyat of the covenant. In such a case the 
tfuestion involved is not one of heritability but of 
jjitnple contract. 20 C. W. N. 94 S ; 28 C. L. J- $07 
libll. (Snhrana/dy and Chotzner. //.) ShULA* 
ClfANA MOZUMDAK r-, KaBI BIHI. 41 C. L. J. 604 : 
.,.1 79 I, C. 317 ; A. I. R. 1926 Cab 616. 
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-S. 86 —Raiyat at fixed rate—Can make a per¬ 
manent settlement luiih under raiyat. 

It is competent to a ryot holding at fixed rates to 
make a permanent settlement with the undev-raiyat or 
give the under-raiyat a transferable and heritable inte* 

Vest in the land. {^TVewbould and Panton. JJ.') PRO- 

BODH Chandra Das ?■. Birsinha Bagani. 

71 I. c. 319 : A. I. R. 1924 Cal. 360. 

-S. 86— Under-raiyat — Agreement to. accept 

heritable tenancy is not against section. 

An under-raiyat does not violate the terms of S. 85 
by agreeing to accept a heritable tenancy from his 
landlord and w hen such an agreement is entered into 
the landlord cannot ignore the agreement and eject the 
heirs of the under-raiyat on the ground that the ten¬ 
ancy IS not heritable. {Mooker/ee. A. C> J. and Flet¬ 
cher. /.) Aminabla CHAUDHARI V. Mahaba Ati. 

60 1. C. 467 : 25 C. W. N. 716. 

-S. 86 (b) — Surrender after—Trasisfer of 

portion of interest to third party amounts to an assign- 
—Effect of—Subsequent surrender. 

A surrender by the tenant after he has dealt with a 
portion of the holding in favour of another person 
amounts to no more than an assignment in favour of 
the landlord. But there is no reason why the landlord 
should be in a worse position than if the assignee were 
a third party and why he should not acquire all the 
interest which was left in the tenant at the date of the 
transfer. {Chatierjea and Pearson. JJ.) Amirud- 
DIN MaHAMADj/. SANKAR BORMAN. 

67 I. C. 91 : A. I. R. 1922 Cal. 66. 

- 80 ^ Cls. 6 and 7— Surrender is operative 

against transferee of portion of non-transferable oc¬ 
cupancy—Sale of ivhole or part creates no incumbrance. 
The raiyat has an absolute right of surrender sub¬ 
ject to clause 6 of S. 8(3. By that* clause, where there 
is an incumbrance secured by a registered instrument, 
either the landlord or the incumbrancer can defeat 
the raiyat’s right to surrender, but in other cases it 
would seem clear that neither the landlord nor the in¬ 
cumbrancer can object to the surrender, and the only 
ground upon which either of them could object is the 
ground mentioned in clause 6 . Nor will it avail the 
landlord that the raiyat had e.xpressly agreed with him 
in writing, not to exercise his right of surrender. Under 
cl. 7 the landlord and the raiyat might enter into 
a valid arrangement for surrender as between 
themselves, but this would not affect the. rights 
of a registered incumbrancer whose interest the 
landlord svould be bound to recognize. Under cl. 7 
the consent of the landlord is necessary and he would, 
therefore, be in no better position than an assignee of 
the tenancy who could claim no greater rights than 
those of his assignor. In all cases, however, not 
goveined by Cl. 6 the landlord would be bound to ac¬ 
cept the surrender. No provision is made in the Act 
protecting the interest of the transferee of a part of 
the whole of a non-transferable holding in cases either 
of surrender or abandonment. The transfer of a non- 
transferable holding is not binding upon the landlord 
in the sense that it imposes upon him any obligation 
to recognise the transferee as his tenant. The trans¬ 
fer of a portion of the holding does not confer upon 
the landlord any right of re-entry as long as the ten¬ 
ant continues in possession of the remainder and pays 
the lent. Where there has been a transfer of a por¬ 
tion of the holding and a subsequent relinquishment 
by the raiyat, the landlord is entitled to enter and this 
appears to be in accordance with the provisions of the 
. B. T. Act Unless the case falls within Cl. 6 the land* 
• lord is bound to accept the surrender and cannot 
object on the ground that the raiyat has created in- 
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cumbrances or otherwise dealt with the land in a ; 
manner not contemplated by clause 6 , Uut if the 
landlord is bound by the surrender his rights under j 
Cl. 5 come into operation and entitles him to enter on 
the land and eject any one not protected under Cl. 6 . A | 
purchaser from a raiyat of a portion of a non-trans- j 
ferable occupancy holding without landlord’s consent! 
is not an incumbrancer. A sale of the whole or a por- ! 
tion of an occupancy raiyati interest creates no incum¬ 
brance upon that interest. The interest remains unim¬ 
paired ; the ownership alone changes. No sub-tenancy 
is created between the vendor and vendee both the 
part transferred and the part retained remain whole 
and unincumbered. The word “ incumbrance ” implies 
a subsidiary interest charged upon or carved out of a 
parent estate, such as a lease mortgage charge easement 
or other interest limiting the full rights of ownership 
in the estate to which it appertains. It is something 
which affects the quality of the parent estate making 
it something less than it was before the incumbrance 
was created. A division of the estate betw’een two or 
more owners does not impair its quality or incumber 
it in any way (Case Law reviewed.) i^Davjsou- A/i//er, 
C. y., Mullickt Jioala Prasady FostO' and Macphcrson, 
//.) MT. SHEORAJ KUER V. DHANIMIAN. 

4 P.L.T. 581 ; 1 Pat. L. K. 402 ; 1923 P. H. C. C. 305 : 
75 I. C. 790 : 3 P. 1 : A. I. R. 1924 Pat. 1 (F. B.). 

-S. 87— Transferee of non-transferable holding 

is only trespasser^ as against landlord. 

■\Vhen the interest of a tenant is inalienable but not¬ 
withstanding this, he transfers his interest and puts the 
transferee in possession the original tenancy may be 
treated as abandoned and when the transferee takes 
possession of the land his position is no better than 
that of a trespasser as against the landlord. {Greases, 
/.) Sreeram CHUNDER BaSU V. NaGENDRa Ba- ! 
NERJEE. 82 I. C. 958 : A. I. R. 1925 Cal. 417. 

" —S. 87— Non-transferable occupancy holding — 

—Transfer of—Lease by transferee to raiyat — Land¬ 
lord's right to eiect^Seetion if exhausted. 

A noivtransferable occupancy holding was sold in 
execution of a decree against the raiyat and the latter 
took a sub-lease from the purchaser, remained in pos¬ 
session and did not pay rent to the landlord. The 
landlord sued the purchaser in ejectrhent. I/eldy there 
was no abandonment or repudiation of the tenancy by 
the raiyat and the suit in ejectment did not lie as he 
has no right to present possession but in a proper suit 
the landlord could get a declaration that the purchaser 
had obtained no rights as against him. 

Quaere^ if S. 87 is exhaustive ? {.Rankin and Muk- 
heriee^ J/.) Kamesh CHANDRA MITRA v. DaiBa 
CHARAN Das. 28 C. W. N. 602 : 78 I. C. 497 : 

39 C. L. J. 356 : A. I. R. 1924 Cal. 900. 

—--S. 87 —Abandonment of occupancy holding — 

What constitutes — Landlord—Right to recover posses¬ 
sion* 

It is settled law that where the transfer by an occu¬ 
pancy tenant of his holding is by way of usufructuary 
mortgage, the landlord though he has not consented 
is not ordinarily entitled to recover possession unless 
there has been (fz) an aVandunment of the holding 
within the meaning of S. 87 , or (^) a relinquishment 
of the holding, or (c) a repudiation of the tenancy. 
To constitute abandonment, the first condition is the 
voluntary abandonment of his residence by the raiyat 
without notice to the landlord ; the landlord must also 
establish that he has not arranged for payment of the 
rent as it falls due and thirdly that the tenant has 
ceased to cultivate his holding either by himself or by 
some other person. (.Fas and Adami, J J f) SaDHU SaO I 

V* Awad Behari Saran Singh. 89 l. c. 802 (Pat.). J 
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-S. 87 —If exhaustive — Abandonment—IVhat 

amounts to—Mortgage by tenant. 

Apart from S. 87 there may be abandonment of a 
holding but in such a case it must be proved eitlier 
that the tenant has transferred his whole interest in 
the property and ceased to take any further interest 
tlierein by means of a sale or that he has abandoned 
the right to retake possession in future or has either 
left the village without any intention of returning or 
done some other act which would clearly indicate that 
he has no longer retained the sfes recuperandi. The 
fact that he has mortgaged the property under a usu¬ 
fructuary mortgage and given entire possession to the 
mortgagees continuing himself to remain in the same 
village affords in itself no evidence from which aban¬ 
donment can be inferred. (Daioson Millery C. J. and 
Mullicky /.) Ham Lal Mandek V. Kuldip Naka- 
YAN TuvaRI. 5 Pat. L. T. 407 : 75 I. C. 841 : 

3 Pat. 126 : A. I. R. 1924 Pat. 440. 

■ —S. 87— Abandonment — Proof of. 

Under S. 87 of the Act, a plaintiff must prove (i) 
that the Raiyat voluntarily abandoned his residence 
without notice, ( 2 ) that he did go without arranging 
for payment of his rent as it fell due, and ( 3 ) that he 
ceased to cultivate the holding by himself or by some 
other person. (Das and Adami, JJf) KaMJaNUN 
SINGH V. KHUB Lal SINGH. 2 Pat. L. T. 219 ; 

59 I. C. 908 : 1921 P. H. C .C. 161. 

-S. 88 — Thiccadar is not agenf"~^Thiccadar 

splitting up holdinghow^ fide for benefit of estate — 
Landlord is bound by the arrangement. 

A thiccadar is not the agent of the landlord. Coil* 
sent by a thiccadar given in good faith for the benefit 
of the estate to an alteration of-the area of the hold¬ 
ing under him and the apportionment of rent upon the 
new holdings is binding upon the landlord. 2 P. L. J. 
J 51 Foil. (Adami and Kulwaiit Sahay* JJ.') KeSHEO 

Prasad Singh v. Lakhnath roy. 

89 I. C. 31 : A. I. R. 1925 Pat. 796. 

---S. 93 —Common manager, appointment of— 

Obiection by co-sharer with-separate account^ Objection 
should be taken into account. 

When a co-sharer, however small his interest may 
be, begins to quarrel-with another co-sharer holding an 
equally small share, then according to the provisions 
of S. 93 a common manager may be appointed to take 
charge not only of the shares of the disputants but also 
of the shares of other co-sharers however large their 
interest may be. Not only that, if a co-sharer has 
opened a separate account and is in peaceful posses¬ 
sion of his estate, he is also liable to lose possession of 
his separate estate although the owuier of that separate 
account is totally unconnected with the quarrel be¬ 
tween the other co-sharers. In cases where such a 
consequence is likely to follow the appointment of a 
common manager on the application of the small share 
holders should not ordinarily be made and the objec¬ 
tion of the owner of the separate estate to the appoint¬ 
ment of a common manager should be taken into 
accoum in exercising the discretion given by S. 93 of 
the Act. (Greaves and Chakravartyy J J.'). PROMA- 

tha Nath mitra v. Manmatha Nath mitra. 

52 Cal. 231 : 86 I. C. 610 : A. I. R. 1925 Cal. 686 , 

-S. 93— Expediency of partition suit and ap' 

Pointment Qf Receive/ — Com/non manager should not be 
appointed. 

Whenever a dispute between the co-sharers is likely 
to cause injury only to themselves it may be well 
avoided by a partition suit and by the appointment of 
a Receiver by a Civil Court in the course of that suit. 
The appointment of such a Receiver does not usually 
involve the consequences which the appointment of a 
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coinnMJii in.tiKit;(.r under S. 93 /loo, .»nd if tl"* eo 
'•harer 1 .m t.a>ily avoid the neces:<Uy of an application 
mulfr S. 03 !)>■ brini^in^ a partition j'uit, the Court 
•should not orilinarily give relief on an application 
aiulcr S. 93 . (^Grtaz'cs and Chnkrai'art)\ j/*) 

pRO.NrMHA Nath Mitra r. Manmatha Nath 
MITKA. 52 Cal. 231: 86 I.C. 610: A.I.R. 1925 Cab 686 . 

-S. 93 — Common mana^or cannoi be appointed 

(o a part of an estate—Preraons appointment does not 
•ralidate a later one. 

The appointment «)f a common manager must be t'» 
tlie entire estate and not to a portion thereof anrl for¬ 
mer appointment of a common manager to a part only 
will not \ alirlate a later such appointment. {,fVe-ivbould 
and Sulirmi.'ardyy JJ.') HaSANTA KU^^.AK C HAKRA- 
V\RTHI r . .\SHinO.SH CHARRAY\K1 HI. 

27 C. W. N. 1040 : A. I. R. 1924 Cal. 214. 


— Ss. 93. 95 and 98— Common manage/—Pesi 


rr* 


nation — J)t. Judge can appoint snseCssor. 

When a common manager appointed under the 
Bengal Tenancy Act has been removed or has resigned 
or has died the’District Judge has inherent power to 
make a proper order for the appointment of a^ succes¬ 
sor for the benefit of the estate. 10 W. N. .437 
Diss. (.AfooHer/ee and Panton, //.) HRINDABON 
r'H\NnRA C'HAKKAVARTY r-. JN.\NKNDKA .NaTH. 

64 I. C. 819 : 35 C. L. J. 75. 
■ _S. 93 ( 6 )— Dispute bet:oeen eo-s/iarers—Loss 


of ineome is 'inlury ■ 

The loss of income to the co->harers on account oi 
a dispute between themselves amounts to “injury to 
private rights". 21 C. W. N. 240 Foil. {.Greaves and 
Chaki-avarty, JJ.) PROMA'I HA ^ 

Manmatha Nath Mi j ha. 52 Cal. 231 : 

86 I. C. 610 : A. I. R. 1925 Cal. 686. 

_Ss. 93, 98 and VQ^^Distriet Judge's sanetion 

is ii/i/tecessary for suit agai/ist cotnt/io/t t/ta/iage/ > 

The B. 1'. Act contains no provision requiring the 
District fudge’s previous sanction for bringing a suit 
for rent against a common manager or for e.\eculing a 
decree passed in such suit. {Pearson o/ul Graham, 

//.) Sarat c^handra Ghose V. KaJ Kumar 
CHAKKAVARTHI. 82 I.C. 327 : A. I R. 1925 Cal. 334. 

—_S. 95-A and 97 —Estate istelndes accretions 

and refonnatio/is^^Manager of Court of l^a/ ds can sue. 

‘Estate’ in S. 95 {a) means all that the holder is 
entitled to by way of refonnation or accretion. Lands 
handed over to the Manager of the Court of Wards 
and lands subsequently reformed are the whole estate. 
S. 97 of the Act gives the Court of Wards power to 
sue in the case of an estate coming under S. 95 («z) of 
the Act. When the Act gives the Dt. Judge power to 
direct the management of an estate by the Court of 
Wards, that body has the same powers as it has in 
regard to other estates coming within the Court of 
Wards Act. {Woodroffe a/td Cumi/ig, JJ.) SeCV. 

OF State v. .anand Mohan Rov. 

66 I. C. 287 : 34 C. L. J. 205. 
--Ss. 95, 9Z' Co/nmon /Ua/iager-Appoi/itmenl of. 

A common manager can be appointed only to an 
entire estate or tenure. .Such a person cannot be 
appointed to a portion thereof. {/Vetnbou/d and 
Sitkrawardy, JJ.) BaSANTA KUMAR CHAKRA- 
VARTY V. ASHUTOSH CHAKRAVARTI. 

27 C. W. N. 1040 1 A. I. R. 1924 Cal. 214. 

— 8 . 98— Ii.xecutie>/i p/-oeeedings against common 
manager appointed under S. 95 — Dt. Jnfige's sanction 
is essential. 

Tho%anction of the District Judge should be obtain¬ 
ed before proceedings are taken against the common 
manager appointed under S. 95 for realization of rents. 
{.Doss and f\ nhoa/it Sahay, JJ.) DURG.A I’R.ASAD v. 
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A. H. FokbE-S. 6 P. L. T. 127 : 86 I. C. 787 : 

1925 P. H. C. C. 109 : A. I. E. 1926 Pat. 374. 

--—8. 99 —Dispute hetioeen co-cnvticrs effectively 

settled—Restoration must be ordered. 

When the question arises for restoration of the 
estate under S. 99 of the Act, and it is alleged that 
the dispute is no longer existing, what the Judge has 
to consider is whether it has been really or effectively 
settled in such a way that the management will be 
conducted by the co-owners without inconvenience to 
the public or injury to pnvate rights. If he is satisfied 
that the dispute has been settled, he cannot refuse to 
pass a restoration order, merely because there 13 
apprehension that the co-owners will oppress the ten¬ 
ants or chat a breach of the peace may result. 
{Greaves a/id .\lukerlee, JJ.) ABDUL AZAHAR 
COLLECTOR OF BACKERGUNJ. A.I.R. 1925 Cal. 1168. 

-S. 99 — Com/no/i Manage/ — Applieatio/t to Dt. 

Judge for restoration of //la/iagement to eo-eno/iers. 

In an application by the co-owners under S. 99 of 
the B. T. Act for restoration of the management of 
their share, the common manager is not and cannot be 
made a party to the proceeding. {Chatterica and Pa/i' 
ton, J J.) BHEGABATI DEBYA CHAUDHURANI z/. NIL 
KaNTHA ChaT'J ERJEE. 69 I. C. 191 : 24 C.W.N. 927. 

-—Ss. 101 and 111— Entertaining means eo/tsi- 

deri/tg. 

To entertain a suit or application within S. iii 
merely means the consideration of a suit or applica¬ 
tion and it equally applies to a .suit instituted before 
the declaration under S. 101 is made and to suits 
instituted after such a declaration has been made. 
{Greai'cs a/id .M ukerjee, J J.) KaNAK K.\NTI Roy v, 
Srishtidar MONDAL. a. I. R. 1925 Cal. 1211, 

--S-102— Section is not /na/ulaiory—Entries in 

complia/tcc 7i/ith the section do not attract presumption 
under S. 50 . 

Provisions of S. 102 are not mandatory. The section 
provides that certain matters may be included without 
or in addition to other particulars stated in the section. 
.\n entry of a person as a settled raiyat can be made in 
the record of rights under S .102 {b) as it is a compliance 
with the section and consequently the presumption 
under S. 50 does not arise. {Greaves a/td Graham, JJ„ 

J ) iMOFIZUDDIN C'HOWDHURV v. KaJaNDRA NaTH 
SaNVAL. 40 C. L. J. 248 : 29 C. W. N. 209 ; 

84 I. C. 989 : A. 1. B. 1925. Cal 208. 

--S. 102- cl. (r) —Rer euue Officer is to determine 

existing rent a/td not settle a fair rent. 

The Revenue Officer is required under S. 102 («*) to 
determine the existing rent and not to settle a fair rent. 
21 Cal. 38 Foil. {Mukeriee and Kanki/i, J J.) RaMA 
Nath Sant v . ofitcial Trustee of Bengal. 

87 I.C 1014 : 29 C.W.N. 517 : A. I. R. 1925 Cal. 799. 

_S. 103— Bou/tdaries betu'cen adjacent ^,rfaic^,r 

about which dispute exists—Exeeutiie Officer cannot 
deter/ni/ic. 

An Executive Officer, acting under the provisions of 
S. 103 as it stood in 1896 has no power to detennine 
the boundaries between conterminous estates os to 
which a bo/ta fide conli-oversy exists between the 
owners of such estates. 19 Cal. 643 , Foil. {Suhra' 
wardy a/id Duval, JJ.) BeJOY Ch.VND MAHTAB V, 

Sarat Ku.mar Kov. A. I. R. 1925 Cal, 1358. 

-S. 103 —Contrary user oz'crrides settlement 

entry. 

Presumption of the correctness of the entry under 
S. 103 , B. T. Act can be sufficiently rebutted by evi¬ 
dence of coniraiy user. {Sahrizroardy and Ckotzner, 

JJ.) Chati ka Nath Bab.ar .\LI. 86 I. C. 836 : 

29 C. W. N. 838 : A. I. B. 1925 Cal. 686 . 


CIVIL, CRIMINAL & REVeNOe 


So6 


BENGAL TENANCY ACT (VIII OF 1885), S. 103. 

- -Ss. 103. 104 Rent ^uit—cf disposses' 

iion of portion — Maintainable. 

Where in a suit for rent, the tenant pleads that he 
was dispossessed from a portion of the holding and 
hence the rent should be suspended he is not prevent¬ 
ed from raising it under Ss. 103 and 104 of the T. 
Act. The correctness of the entries which is presumed 
under S. 103 -I 3 , the right to challenge it only by a suit 
under S 104 -H and the conclusiveness of the entry as to 
area under S. 104 -J is not applicable to such a plea. 
{Ckatter/ee and Cuming, //.) PRIVA NaTH IIasu 
c*. Tara Chand Moral. 27 C. W.N 982 : 

A. I. R. 1924 Cal. 341. 
—-S. 103 —Presumption does not apply to deci¬ 

sion of A. S. O. 

Under S. 103 -B of the Act the presumption applies 
only to the actual entries in the record of rights as 
finally published and not to the decision of the Assist¬ 
ant Settlement Officer as if it formed part of the 
record. {Daiuson Miller, C J.and Mulliel:, /.) 

Kamaluddin Ahmad v. Ra.mananand Singh. 

3 P. 120 : 1924 P. H. C. C. 1 : 

78 I. C. 605 : A. I. R. 1924 Patna 443. 

■-S. 103-A —Presumption under, cannot be 

dra’on from papers. 

The inference under S. 103 'A of the Tenancy Act 
can only be drawn irom the finally published Record of 
Rights and not from the khasra papers upon which the 
finally settled Record of Rights is founded. {Greaves 
and Panton, //.) ALTaP ALI ChOUDHURY v. 

Srimathi Jakina Bibi. 

67 1. C. 871 : A. I. R. 1923 Cal- 194. 

— -S. 103-B —Presumption under —/V on-agricul 

tural land. 

Although strictly speaking the presumption under 
Sec. io 3 *B is not applicable to non-agricultural land 
to the extent to which it is applicable with regard to 
agricultural lands, still such entry raises some presump¬ 
tion with regard to the fact recorded in it. {Newbould 
and Gkose, //.) CHaND MIA MUNSHI v. TuKAMIA. 

28 C. W. N. 516 ; 80 I. C. 805 : 

A. I. R. 1924 Cal. 667. 

— -Ss. 103-B and 106— Record of Rights — Pre- 

sumptions of correctness—Road cess returns and quin- 
quennial register prepared under Regn. XTVIII of 
1793 —Admissibility of. 

In a suit by the landlords for correction of an entry 
in the Record of Rights to the effect that the rent of a 
tenure was fixed, the plffs. alleged that the rent was 
open to enhancement and adduced in evidence quin¬ 
quennial registers prepared under Regn. XLVIII of 1793 
and the tenant produced some road cess returns to prove 
that the rents had been unchanged for over 20 years. 
Held, the road cess returns were inadmissible in evi¬ 
dence having regard to provisions of the Bengal Cess 
Act. To start with, there was a presumption in favour 
of the defts. from an entry under S. 103 -B of the B. T. 
Act. Therefore the onus of proof rested entirely on 
the plaintiffs landlords to negative the effect of the said 
presumption. Assuming the entries in the quinquennial 
register were admissible in evidence they were not 
sufficient to negative the presumption under S. 103 -B of 
the B. T. Act {Chose and Ckotzner, //.) PROMODE 

Chandra Roy Chowdhury v. Binayakdas 
AcHARYA. 27 C. W. N. 548 : 

75 I. C. 201 : A. I. R. 1923 Cal. 611. 

--^-S. 103 (B) —Record of Rights—Entry in, as 

to rights of tenants—Presumption of correctness. 

Entries in the Record of Rights as to the rights of 
tenants to appropriate fruits and timber of trees do not 
t:arry the presumption of correctness under S. X 03 (b). 
The entry is only a piece of evidence admissible under 

D,—VOL, I— 
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.S. 33 of the Evidence Act. (Ruhoant Sahay, J.) 

Debi Daval Singh Mr. Gango Kuak. 

89 I. C, 1020. 

-S. 103-B —Record of Rights—Presumption of 

correctness—Evidence in rebuttal of% 

Evidence of facts, documentary or oral, of a date 
prior to that of the publication of the Record of Rights 
is admissible and should be taken into consideration in 
determining whether the presumption under S. 103 -B 
as amended has been rebutted or not. The Provincial 
Settlement Records must be considered of very high 
value in determining the status of the tenants and the 
Provincial Settlement Record is sufficient to rebut the 
presumption of correctness that must attach to the Re- 
visional Settlement Records in this case because it was 
conceded that there was no oral evidence in the case 
on the point. {Das and Adami, //.) RaGHUNATH 

Misra 2 /. Ram Behara. 1 F. 167 ; 5 Pat. L T. 140 : 

A. 1. R. 1922 Patna 548. 

-S, 103 (B)— Record of Rights—Presumption 

of correctness is not rebutted by its being against the 
gineral lato. 

The presumption of correctness attaching to an 
entry in the Record of Rights cannot merely be rebut¬ 
ted by showing that it is opposed to the general law. 
Where the question related to the ownership of trees 
the general law vesting the ownership of trees in the 
landlord was held not to rebut the entry in the Record 
of Rights which vested the right in the tenants. 
{Dawson Miller, C. J. and Bucknill, /.) BiSHUN 

Pragash Narain Singh v. Sheosakan Teli. 

1 P. 368 . 64. I. C. 866 : 3 P. L. T. 818 .- 

A. I. R- 1922 P. 497. 

S. 103 (B) and S. 50 {^')—Conflict between-^ 
Former prevails. 

When there is a competition under S. 103 (b) and 

another under S. so (2) the former shall prevail, and 

under S. 115 , the tenant cannot ask the Court to 
draw a presumption from any evidence establishing 
uniform payment of rent after the permanent settle¬ 
ment. {Das and Bucknill, //.) GoBIND LaL 

sugar V. Ram Saran Lal. 

68 I.C. 433 ; 2 Pat. L X. 649. 
S. XOZ-^—Court's finding on one-sided evidence 
is not legal. 

If in a suit for correcting the entry in the Survey 
Record of Rights, the piff. has in his favour the pre¬ 
sumption of the Record of Rights prepared under the 
Estates Partition Act and the deft, has the presumption 
under S. 103 (b), the Court must look to the evidence 
of both parties and a finding of possession based on 
evidence adduced by deft, alone, is illegal, {jwala 
Prasad, /.) DeBIT.AL SaH v. RaM BIBEKI SiNGH. 

^ _ , 63 I. C. 194 (Pat.). 

S, 103-B, sub-sec. resumption mention'^ 

ed in section may be rebutted by external or internal 
evidence. 

The evidence for rebutting the presumption men¬ 
tioned in S. 103 , sub-sec. ( 3 ) may be external to the 
settlement proceedings or may be apparent on the face 
of the.se proceedings. 

Where the statement of his reasons by the Revenue 
Officer in his order showed that he did not determine 

the existing rent, 

//<?/</; the presumption of its correctness was rebut¬ 
ted. {Mukerlee and Rankin, //.) RamA NaTH 

&AN 1 jy. Official Trustee of Bengal. 

87 I.C. 1014: 29 C. W. N. 517 : 

^ ___ A. I. R. 1925 Cal. 799. 

S. 103-B, {Z)—Reduction of rent in case of 
innudation, recorded in Record of Rights-~Presnmp> 
tion as to correctness applies to entry. 
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All entry in the Kecortl of Kight^j that if inundation 
takes place the raiyats are to get a rateable propor¬ 
tionate deduction of rent from tlie landlord is an entry 
of a local custom, ami is not outside the purview of 
Chapter X, the preMimption of correctness laid down 
in S. 103 B (3) applies to such ar. entry, and therefore 
the burden of proving that the custom lecited in the 
entry does not exist, is upon the landlord. 

Mnkerffc, JJ.) PROH LAD CH ANDKA c. MaHENDKA 

Nath. 78 I. C. 836 : A. I. R 1925 Cal. 564. 

-S. 103-B. sub-sec (3 )—Record of Rights 

Jifitry os to — iVon-agricultaral laud—Presumption 
not of much weight. 

If an entry has been made in the Record of Rights 
with regard to land which does not come within the 
scope of the B. T. Act, and with regard to which the 
Revenue Otticer. had no jurisdiction to make the entry, 
the presumption under S. io3*B (3) of the lb T. Act 
is not of such great weight as would be tlie case if the 
entry were with regard to matters which are rightly 
and properly included in tlie Record of Rights. {^San- 
dersony C. J. and Chotzuer. /.) RaJ.V SaSI KaNTA 

z/. Sandya Mam Dasya. 

26 C. W. N. 483: 65 I. C. 4: 34 C. L. J. 504. 
_S. 103-B, (3 )—Record of Rights—Entries are 

presumed to be correct. 

Entries in a Record of Rights are presumed to be 
correct under S. 103 - 11 . ( 3 ) of the Act and the burden 
of proving that they are incorrect, lies on the person 
alleging it. {A/ocher/ee and Buekiand, 
r JAGaDINDRA. 67 I. c. 170: 34 C. L. J. 133. 

_ S. Record of Rights^-.Vo prt'sumption 

when Settlement Of/ieer acts without lunsdictiou. 

Though there is an irrebuttable presumpUon in fa¬ 
vour of an entry in the Record of Rights under S. 104 
of the B. T. Act the presumption does not apply where 
the proceedings of the Settlement Otticer were earned 
on without jurisdiction. 17 b'. W. N. 153 ; 23 C. W • N. 
S 16 : 46 C. 90 ; 23 C. W. N. 360 Kel. iMookerree and 
Chotzner, //.) JYOTI PkaKAS ^HATTOKAJ r. BAGA- 

la Kanta chowdhuki. \ 

36 C. L. J. 124: A. I R- 1922 Cal. 274. 

-g_ 104 —Entry in Record of Rights is conclti- 

S i 

An entry in a Record of Rights is conclusive unless 

altered by means of a suit instituted under S. 104 ( 2 ), 
B. T. Act within 6 months from the date of the certi- 
licate of final publication of the Record of Rights or if 
an appeal has been presented to a revenue authority 

under S. 104 , then, within 6 months of the disposal of 
such appeal. {Mooker/ee and Cuming^ //•) PRAIAB 

CHANDRA t. SECRETARY OF ST^ATK. 

49 C. 1026: 67 I. C. 375: 36 C. L. J. 304: 

A. I. R. 1922 Cal. 101. 

S. iQik-'A’^Euhancement of rent—Settlement 


of fair and equitable rent—Record of Rights limita¬ 
tion. - 

Where the plaintiff sues for recovery or confirmation 

of possession of a portion of a tenancy wrongly left out 
in the Record of Rights by the Settlement Officer the 
suit has to be brought %vithin 6 months from the 
of the final publication of the Record of Rights and if 
that period e.xpircs on a holiday the suit may be brought 
on the re-opening day. S. i 04 -H only contemplates a 
case where a person has been aggrieved so far as an 
entry of rent is concerned, {ll^oodroffe and Suhrawardy\ 

//.) Secretary ok state ior Indian- Ram 

CHAP..N ACHAKJ., ^ ^ 

_S. 104-H. —/lent settled in Record of Rights 

ts final. , , • u 

The section confers finality on the rent settled in the 
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Record of Rights. A deft, in a rent suit cannot urge 
a plea of title contrary to the entry in the Record of 
Rights. {/Vewbonld and Panton J J f) M.VNMATA 

Nath v. Kikod Gobinda Chowdhury. 

60 I. c. 501 (Cal.) 

_S. 104-H (4)— Tenure-holder, rent of, not 

settled—Suit for settlement of fair rCnt. 

Where the rent of a tenure-holder has not been set¬ 
tled but has been fixed on the basis of rent payable by 
raiyats to proprietoi-s, a suit by the tenure-holder for 
settlement of fair rent will He under S. i 04 -H. ( 3 ), els. 
(d) and (e) and the Court has, under sub-S. ( 4 ) power 
to settle a fair rent. (^Chattcr/ee and Panton, JJf) 
PROKULLA Nath rAGORE z/. SECRETARY OF STATE. 

63 I. C. 892; 26 C. W. N. 100. 

_S. 104-J —Entry as to area in Record of- 

Rights not eonclusive when rent question is not contra- 

/'S)\ 

It is settled that an entry as to the rent settled is 
conclusive under S. 104 -J. It may also be considered 
lliat other entries in the Kecord-of-Rights upon which 
the rent is settled cannot be challenged so as to affect 
the rent settled, i.e., in so far as they heai upon the 
rent settled and for that purpose only. 1 he fact that 
the suit under S. 104 -H is to be instituted on the 
grounds mentioned in that section by a person aggriev¬ 
ed by an entry of a rent settled indicates that the 
other entries in the Kecord-of-Kights can be challenged 
under that section only for the purpose of showing the 
incorrectness of the entry as to the rent settled. But 
where, the question in controversy is not as to the rent 
payable but the quantity of laud included in the tenure, 
the determination of which is necessaij' not for decid¬ 
ing the amount of rent payable for the tenure, but 
for deciding the question whether the rent should be 
suspended because the defendants had been disposses¬ 
sed from a portion of the tenure, the entry as to the 

area is not conclusive under S. i 04 -J. If the conten¬ 
tion, that as the rent of a tenancy is settled with refe¬ 
rence to the area comprised in the tenancy, the entry 
as to the area as well as the rent should be held to be 
conclusive even in cases where the rent is not in dis¬ 
pute, were accepted, it must be held that other entries 
in the record-of-rights, such as an entry as to the 
status of the tenant (with reference to which also the 
rent is to be settled) is also conclusive even where the 
rent is not in dispute. Having regard to the express 
terms of S. 104 -} which refers only to the rent settled, 
it follows that the entry as to the area is not conclu¬ 
sive for the purpose of deciding the question whether 
the rent should be suspended because the defendants 
had been dispossessed from a portion of the tenure. 
Suen an entry only raises a presumption of correctness 
under io 3 -B. {Chatieriee and Cuming, //.) PrIYA 

Nathz-. TaraCHANU Moral. 27 C. W. N.982: 

80 I. C. 1034: A. I. R. 1924 Cal. 341. 
Ss. 105 and 110—Settlement of fair and 


equitable rent by Settlement O/ficer—Suit in Civil 
Court for back rents at this rate. 

Where a landlord applied under S. lOSthe B. 
T. Act for settlement of fair rent for additional area 
and got an order. Subsequently he brought a suit for 
back rents for the additional area. // eld, that having 
I got nn order under Sec. 105 for fair rent, the landlord 
was bound by the terms of S. no which provides 
that such settlement of rent shall take effect from the 
i beginning of the agricultural year next after the date 
of the decision fi.ving the rent and consequently could 
not sue for back rents. (Cnming and Chakraixirti, 
//.) CH \N1)I CHAKAN Law Mahen Banu. 

62 C. 910. 

—Ss. 105 and ISl-Jm-mukhtear duly empow- 
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o-cd can represent a landlord under S. 105. 

S. 187 governs all cases of application by landlords 
whether as individuals or as a joint body and under 
S. 187 an Am-nmkhtear duly empowered can represent 
landlord for the purposes of the application. 
raioardy and Duval, //.) JOGENDKA N.ARAVAN 

SiNGHA <*'. Mahomed.ISMAIE. 52 Cal. 139 

86 I. c. 1035 ; A. I. R. 1925 Cal. 637. 

. .. Ss. 105 and 188 —Application under S. 105 

vucst be hy all landlords. 

The Act aims at codifying tlie law governing the re¬ 
lation between the landlord and tenant and their mutu¬ 
al rights and liabilities. AVith a \‘ie\v to avoid multi¬ 
plicity of suits and harassment to the tenant it contem¬ 
plates that acts done and rights exercised must be done 
and exercised in concert by the entire body of Iandlord.s 
if there are more than one. S. 1S8 is enacted to .secure 
that object. An application under S. 105 is one of the 
acts which a landlord is authorised to do under that 
Act. S. 188 read with S. 105 makes it obligatory that 
such application must be made by all the landlords. 
iSukrawardy and Duval, //.) JOGENDRA N'ARAYAN 
SiNGHA V. Mahomed Ismail. 52 Cal. 139; 

86 I. c. 1035 : A. I. R. 1925 Cal. 637. 

■ ■ ' - Ss. 105 and 188 —Stebsequent 'loitkdrawal of 

one of the plaintiffs—Application is not invalidated, 

After the application is properly made under S. 105 
its subsequent progre.ss is regulated by the rules 
of procedure provided by the; C. P. Code. The 
matter then passes from the control of the Bengal 
Tenancy Act to the dominion of the Civil Procedure 
Code. The subsequent withdrawal from the proceed¬ 
ings, of one of the landlords does not render them 
invalid unless they are so rendered by virtue of the 
Civil Procedure Code. (i923)P, H. C. C. 273 Foil. 
{Suhrawardy and Duval, //.) JOGENDRA NaRAYaN 

SiNGHA Mahomed Ismail. 

52 Cal. 139 : 86 I. C. 1035 : 

A, I. R. 1925 Cal. 637. 

-S. 105—C. Z-'. CWc’. O. 23, A*. I U)—lViih- 

drawal by one Co'Plff, xoithOut consent of others is not 
permissible. 

The Revenue Court cannot permit one of the plain¬ 
tiffs to withdraw without the consent of the other 
co-plaintiffs. (Snhrawardy and Duvalt/ff.') JOGEN¬ 
DRA Narayan Singha V. Mahomed Ismail. 

52 Cal. 139 : 86 I. C. 1035 : A. I. R. 1925 Cal. 637. 

-Ss. 105 and 105 A— Decision, by special 

Judse—Question of Principle involved—Second appeal 
lies. 

If the decision of the Special Judge does not niere- 
ly settle a rent but involves a question of principle as 
to the basis upon which rent is to be settled the deci¬ 
sion of the Special Judge is appealable to the High 
Court. (^Greaz'es and Graham, //.) PraSanna 
Kumar Ray v. Arun Chandra Singha. 

85 I. C. 693 ; 29 C. W. N. 353 : 

A. I. R. 1926 Cal. 656. 

--S, 105 — Rate in kabuliyat need not be adhered 

to. 

Where the landlord has invoked the provisions of 
S. 105 he cannot contend that the Judge is necessarily 
bound in fixing the rent to adhere to the rate mention¬ 
ed in the habuliyat. No doubt the Judges would take 
this into account but if he finds that a strict adherence 
to the rate mentioned in the kabuliyat would make 
the rent in excess of what he considers a fair and 
equitable rent he is bound by the terms of S. 105 to so 
adjust the rent irrespective of any contract between 
the parties, as to make it just and equitable. {Greaves 
and Graham, //.) PRASANNA KUMAR RaY jy. 

Arun Chandra Singha. 
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85 I. C. 693 : 29 C W. N. 353 : A.I.R. 1925 Cal. 656. 

'Ss. 105 and 107 —/'air and eqi'iiable rent—^ 
Decision of Revenue Officer—IVhen conclusive. 

Lnder S. 105 (6) when the parties agree amongst 
themselves by compromise or otherwise as to the 
amount of tlie fair rent, it is iitcumbent upon the 
Revenue Officer to satisfy himself that the amount ag¬ 
reed upon is fair and equitable and it is only if he is 
so satisfied that he can record the amount agreed upon 
as the fair and equitable rent ; if he is not so 
satisfiea he has to settle a fair and equitable rent 
as provided in sub-sections (4) and Cs)- The deci- 
sion of the Revenue Officer operates as a decree of a 
Civil Court in a suit between the parties ; and it has 
the force and effect of a final decree which decides 
two vital elements of relationship between the parties; 
first that the defendants hold the land subject to the 
payment of rent ; and that the fair rent is that fixed 
by the Revenue Officer. {Alookeriee and Rankin, JJf) 

Dharani Mohan Rai v. ashutosh Mukerji. 

40 0. L^ J. 34 ; 82 I. C. 396 : A. I, R. 1924 Cal. 907. 

S. 105 .^laurasi il/akrari Patta—Provision 
to assess excess land~-~£nhancemcni. 

\\ here a maurasi makrari patta is granted, a per¬ 
petual grant on a fi.ved rent is implied when the patta 
provides that e.vcess lands as per measurement should 
be assessed at the rates fixed in the lease. The nature 
of tenanc}' is not altered.* {A/ookcr/ee and Chotznert 

J J.) Bh.'VIrab Chandra Das v, Midnapore 
Zemindari Co., Ltd. 

38 C. L. J. 372 : A. I. R. 1924 Cal. 613. 

S. 105—-Proecedi/ifps under—Purchaser of 
rent sale bound by subsequent decision. 

Any one who buys a holding at an auction must be 
taken to know perfectly well that he is buying a hold¬ 
ing, the rent of which may be enhanceable. If it is 
subsequently increased by proper process beyond the 
figure in the sale certificate of previous decree, the 
question of estoppel is not In point. The question is 
not of encumbrance created by the tenant and binding 
his own interest only. {Rankin, /.) KheTRA MOHAN 
De V, bATiSH Chandra Girl 


/ _« JV. oai- too 

M 105*“ Purchase of tote by landlord in execu¬ 

tion of rent decree—Eviction of tenant not wrongful. 

In execution of a decree for rent obtained by his 
predecessor-in-interest a landlord caused seven jotes 
held by the tenant to be sold. The plots were divided 
into two jotes and the landlord purchased both of 
them. The sale as regards one of the jotes was set 
aside on the objection of the tenant and the sale as 
regaids the other was made absolute as no application 
had been made by the tenant to set aside the sale. 
On a question arising as to the legality of the dispose 
s^sion of the tenants consequent upon the sale, field, 
that there was no wrongful eviction of the tenant at 
the instance of the landlord, as the decree for rent 

was valid and binding and had not been impeached. 

KGhose and Chotzner, //.) Deby PraSaD BhaKaT 

V, Official Trustee of Bengal. 

37 C. I- y. 314 : 72 I. C. 1018 : A.I.R. 1923 Cal. 333. 

—S. 105 —Rent found in previous suit _ Prc' 

sumption. ■ 

A decision as to the rent payable may not be res- 
ludicata in the sense that it finally decided the rate of 
rent between tne parties. But it is judicata that 
for the years for which that suit was brought the rent 
was the amount then found. The decision is suffici- 

^ the finding that the presumption arising, 
from the entry m the Record of Rights has been rebut 

SOM A i' Brojendra Kishore 

bOMAR All a. I. R. 1923 Cal. 282 (2), 
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BENGAL TENANCY ACT (VIII OF 1885), S. 105. 
_S. 105 — of fail resiro" 

pCitii't- If f I I-; n' 

The scttlemeni of fair rent under S. 105 or the t>. 1 . 
Act. ha-*^ no retrospective effect on the liability for 

rent incuned in respect of a period prior to the 

>ion undei' tlie section. i^Mookci.’cc and Cutiting., JJ•) 
RaJENDKA NARAIN bHEIK KaLIM. 

26 C. W. N. 758 : 49 Cal. 875 : 67 I. C. 813 : 

A. I. B. 1922 Cal. 575. 

-Ss. 105, 105 A— Lands held at fixed rate 0 / 

rent — Enhancement. 

Where lands are held at a fixed rale of rent accord¬ 
ing to the terms of tiie deed of grant, an application 
for the settlement of a fair and equitable rent is not 
maintainable. and Chotzner^ yy.)ABINASH 
CHANDRA r-.’-MAjUBALI CHOUDHURI. 

27 C. W. N. 328 : 70 I. C. 273 : 
36 C. L. J. 196 : A. I. R. 1922 Cal. 461 (2). 
_S. 105— Fennanent Tenancy — Premium not 

paid—Eficct. 

Although no prcniiuni is paid, tiie tenancy is per¬ 
manent, if the grantee is authorised to cultivate from 
generation to uenwration. {^Alook^ri^c and Fatttony J J*) 

K\JA KISHIKesh Law t'. Satish Chandra Pal. 

‘35 C. L. J. 90 ; 64 I. C. 774 ; A. I. R. 1922 fal. 123 
_S. 105_ Applteation under — All landlords 

must join. ^ . . r ,. 1 , 

An application under S. ic\5 of the Act for 
ment of fair and equitable lent, must be made by all 
the landlords and cannot be maintained if made by 
some of the joint landlords even though they consti¬ 
tute a joint Hindu family. i^Chatteriee and Panton. 
// ) SaTI PKOilAlJ GOKO.\ V. S.‘\N.\TAN UH.-NR.A. 
jj.) 61 I. C. 549 ; 25 C. W. N. 38. 

_-S. \{ifi K—liettUment Officer may construc¬ 
tively decide the area of the holding. 

The question of the area of the holding is construc¬ 
tively a matter for the determination in proceedings , 
for assessment of fair rent. S. lOS-A empowers the 
Settlement Officer to raise an issue about the area of 
the holding but he need not frame a direct issue on 
the point. ^ ^Miller. C. J. and iMullick. J ) KtbHO 

PRASAD SINGH t/. BHAGW.\T SAKAN. • 

6 P. L. T. 98 : 1924 P. H. C. C. 18; 
75 I. C. 670 : A. I. B- 1924 Patna 511. 

-Ss. 105 and \ii%-^Enhanccment of rait—Pro- 

ceedings fot — Limitation. 

It is not necessary to sue for a declaration that an 
entry in the Record of Rights that the defendants were 
raiyats at fixed rates is wrong, before instituting a 
proceeding for enhancement ot rent under the Bengal 
Tenancy Act. If a suit is substantially such a decia* 
ratory suit as is contemplated in the proviso to 
S. 111 -A of the Bengal Tenancy Act, then the plaintiti 
cannot, by adding a prayer for confirmation of posses¬ 
sion, escape the six years’ rule. The point from 
which limitation is to run is the date of the publica¬ 
tion of the adverse entry in the Record of Rights un¬ 
less there has been any subsequent invasion of the 
plaintiff’s right, in which case, it starts from the later 
date. {Bucknill. J.) SHEOI'RATAP UUBEY Sheo- 
GULAAr LaL. 

72 I. C. 781 (Pat). : A. I. R. 1924 Patna 193. 
___S. 105_ Settlement of rent under, pars a civil 

suit except as under S. ii3* 

Where a fair and equitable rent hp once been 
settled in a proceeding under S. 105 , it is a bar to any 
subsequent proceeding for the enhancement of rent 
before the expiry of llie period specified in S. 113 of 
the Act except on the grounds mentioned in that 

section. {Bucknill. J.) SheOPRATAP DUUEV j/. 

LaL. a. I. B. 1924 Patna 193. 
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-S. 105— Settlemcnl of rent — Application filed 

by all landlords, but signed by some — Maintainability, 
Whether proceedings under S. 105 , B. T. Act are 
suits is open to question. An application being filed 
by all landlords, but withdrawn by some afterwards, 
the point still remains undecided as regards who desire 
to proceed with it. An application is not deemed void 
by reason of a flaw in the signature or if any one of 
the proprietors is not mentioned in it. iMiller. C. J. 
and Kultvant Sahay. y.) HaZAR LAL SaHU v. 
AMBICA GIK. 3 Pat. 67 : 2 Pat. L. R. 169 : 

79 I. C. 5 : 1923 P. H. C. C. 273 : 6 P. L. T. 691 ; 

A. 1. B. 1924 P. 104. 
_Ss. 105 and 109— Matters not raised nor deci¬ 
ded are not—tVot res judicata. 

It cannot be held on the analogy of the doctrine of 
constructive res judicata that the jurisdiction of the 
Civil Court has been constructively excluded even 
when a point has been neither raised nor decided / 
under S. 105 read with w>. 105 -A. of the B. T. Act, 44 
C. 7 S 3 Ref. iOas.y.) MaHARaJa BAHADUR Ke- 
SHO Prasad .Singh r*. Bhagwa saran Pande, 

67 I C. 710 : A. I. R. 1923 P. 174. 

_—Ss 105, 108 and lOQ—Suit for rent—Com- 

promisc-^Di/fereut rate entered in Record of Rights-^ 
Suit for rent on basis of Record 0 / Rights —Resjudicata. 

Where in accordance with a compromise in a pro¬ 
ceedings under S. 105 the rate of rent was fixed and in 
a subsequent suit for recovery of rent a lesser rate was 
decreed on the basis of an entry in the Record of 
Rights, the decision in that suit does not operate as res 
judicata. i^Coutts aud Ross. J J •'i MaHARAJA SiR 

R-xmeshwar Singh Bahadur f. ^’ouNUS Momin. 

3 Pat. L. X. 130 : (1922) P. H. 0. C. 68 : 

65 I. C. 474 : 6 Pat. L. J. 588 . A. I. R. 1923 P. 101. 

-—S. 105— Decision settling fair and equitable 

rent is not open to second appeal. 

The decision of a Special Judge setting a fair and 
equitable rent under S. 105 of the B. 1. Act is not 
open to second appeal but if he decides that the pro¬ 
ceedings are maintainable under S. 105 then his deci¬ 
sion would be open to second appeal. {,Adami and 
Buchnill. /J.) MaDHAVA SUKENDRA SaHI v. 
AWADH MISSER. 3 Pat. L. T. 316 : 60 I. C. 349: 

A. 1. R. 1923 P. 86 . 

-Ss. 105 and 109-A— settled in a proceed¬ 
ing under S.io^—Rooii cess return showing lesser 
rate filed prior to such proceeding—Effect of. 

The landlord has a right to recover rent at a higher 
rate than that entered in the road ccss returns, if sub- 
scejuent to tlic lodging of th^ roiicl*c 6 ss return rent is 
enhanced. S. 20 of the Cess Act is no bar to such right. 
(Coutts and Ross. yy.)NAZlR RaI v. KeSHO PRASAD 
Singh 6 P. I. J. 622 : 1922 P. H. C. C. 67 : 

4 U. P. L. R. Pat. 23 : 3 Pat. L. T. 141: 
65 I. C. 3 : A. I. R. 1922 P. 65. 

-Ss. 105 (a) and 109— Ipplkability of — Suit 

in Civil Court — Bar. 

In order to attract the operation of S. 109 of the 

Bengal Tenancy Act, whicli ^contemplates creating a 

bar to the jurisdiction of the Civil Courts under certain 
circumstances, it is essential to establish that the Civil 
suit had for its subject a matter which had already 
formed the subject of an application under S. 105 
of the B. T. Act. The introduction of S. 105 
(</) has not altered the scope of S. 109 which has to 
' be construed on the same line as before the introduc¬ 
tion of that sub-section. {Buchnill, y.) ShEOPRA- 
TAP DUBEY SHEOGULA.M LaL, 

72 I. C. 781 (Pat.) A. I. R. 1924 Patna 193. 

--S. 105 (3)— Appeal from order under — Court- 

fee to be levied on each tenancy. 
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In an appeal from an order under S. 105 ( 3 ). h. T. 
Act a stamp of Has. ts to he levied in respect of each 
tenancy not in respect of each tenant who may be one 
of a group of tenants who holds particular tenancy. 
{Mookerjce, /.) S.ACHIDANANDA THAKURt'. MaHES 
CHANDRA Das. 50 Cal. 903 : 28 C. W. N. 116 : 

A. I. R. 1924 Cal. 345. 
————S.IO 6 — ittider—Withdtttiun 7 L'it/i liberty 

site afresh—Suit in civil court — Maintainability. 

The statutory provisions of S. 106 .‘^hould be strictly 
enforced and not whittled down. Where a landlord 
who had sued in the revenue court for correction of an 
entry in the Record of Rights as to the status of his 
tenant, withdrew the suit with liberty to sue again and 
did not institute a fresh suit under S. 106 . Held, that 
a suit in the civil court for the same relief was not 
maintainable. (A/oaher/ee and IValmslcy, //.) DENO 

Nath Sikdar?^. Anadi Krishna Dutt. 

28 C. W. N. 703 : A. I. R. 1924 Cal. 854. 

-S. 106— Suit for cicctment — Prior decision in 

proceedings under S. 106 of the D. T. Act —Res Judi 
cata. 

Where a landlord brings a suit in ejectment alleging 
that the defendant is not a tenant but a trespasser, the 
decision that the defendant was his tenant in a previ¬ 
ous proceeding by the landlord under S. 106 of the H. 
T. Act, operates as res judicata. 3 Pat. L. J. 379 , fol¬ 
lowed 16 C.L.J. 67 ; 9 I. C. 651 , referred ; -^o C. 339 , 
distinguished. (^Chattcrjec and Person^ //.) JaTIN* 

dpanath Chowdhury AZIZCR Rahaman 
ShaNA. 71 r. C. 307 : 50 C, 79 : 

A. I. R. 1923 Cal. 433. 
- ■■ Ss. 106 and 109— Suit withdrawn with libcr~ 

ty to sue afresh—Effect of. 

A suit under S. 106 of the B. T. Act allowed to be 
withdrawn with liberty to bring a fresh one, is to be 
treated as one never instituted and S. I 09 is no bar to 
the institution of suit ; 33 C. L. J. 304 ; 40 Cal. 428 ; 
28 C. L. J. 254 , Ref. (A^. A*. Chattertee and Suhra- 
wardy, //.) SOROJ KUMAR ACHARJI v. UmED ALT. 

35 C. L. J, 19 : A. I. R. 1922 Cal. 251. 

~S. 106— Proceedings under does not bar cwil 
suit to rectify Record. 

The fact that a proceeding under S. 106 of the Act 
for correcting an entry in the Record of Rights was 
commenced and withdrawn is no bar to a civil suit to 
correct the entry in the Record of Rights. {^Greaves 
and Newbouldy //.) MaHOMMED AYEJuDDIN MIA 
V. PRODYOTH Kumar Tagore. 48 Cal. 369 ; 

61 I. C, 603 :25 C. W. N. 13. 

--Ss. 106 and 113— Rectification of Record does 

not bar suit under S. 113 . 

The rectification of the Record of Rights as regards 
the existing rights according to S 106 does not amount 
to a settlement of rent so as to bar a suit under S. 113 . 
(Chaudhuri and Gkosh^ jjf) MaNINDRA CHANDRA 

Nandi v. Upendra Chandra Hazra. 

60 I. C. 959 ; 47 Cal. 1006. 

* —. S. 106— Entry in Record of Rights — Suit for 

amending — Qtiestio 7 i of possession alone should be decid¬ 
ed. 

Where a suit is instituted under S. 106 , B. 
T. Act, for amending an entry in the Record of 
Rights as regards the possession of a parcel of land, 
the only matter to be decided is the question of pos¬ 
session and not of title. (^Afooher/ee^ A. C. J. and 
Fletcher^ /.) GOBINDA RANI DaSYA v. MOHIM 

Chandra Roy. 35 c. l. J. 195. 

-Ss. 106 and 109— Withdrawal of suit with 

liberty—Fresh suity not barred. 

Where a suit under S. 106 is withdrawn with liberty 
to bring a fresh suit, it should be treated as not having 
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been brought and ;i fresh suit brought according to 
the permission of the ('ovirt is not barred under S. 105 
of the Act. {^Chattertee and Suhra7oardy, //.) SaRAJ 

Kumar acharji v. Umed ali. 

26 C. W. N. 1022 ; 63 I. C. 954 : 35 C. L. J. 19. 

-S. 106— Enhajicemcnt of rent — Old tenancy —. 

Right of landlord. 

On an application for enhancement of rent the facts 
were found to be these. At the time of which any 
histoncal knowledge was available, the tenure in ques¬ 
tion was created the lands were not all cultivable and 
had to be reclaimed. The rent was therefore fixed 
not on the quantity of the lands let out but on the 
quantity of land that could be brought under cultiva¬ 
tion by the Talukdar. It was specifically mentioned 
in the Kabuliats of 1223 (B. S.) that the rent payable 
at the time was to be paid on the quantity of the land 
under cultivation until there was a measurement. A 
later document of 1249 contained no terms as regards 
enhancement, field, that the document of 1249 was 
merely a recognition of the original tenancy created in 
1223 and the rent could be increased according to the 
terms embodied in the Kabuliat of 1223 . {Suhrawardy 
and Cuming. /J.) JOY CHANDRA CHAKRABURTTV 

V. .Srijut Kumar Arunchandra Sinha. 

67 I. C. 241 (Cal.). 

-S, 106— Scope of. 

A Revenue Officer deciding disputes under S. 106 , is 
confined to the question of possession only. (^Cuming. 
J.) Seba Das Jana v. Niroda Bala Dasi. 

63 I. C. 602 (Cal.) 

--—S. 106— Suit involving question of title — 

Settlement Ofjicer can't transfer. 

Under S. 106 of the B. T. Act a Revenue Officer is 
competent to decide the question, whether the relation¬ 
ship of landlord and tenant subsists, if the question is 
not one between neighbouring estates. Where a recor¬ 
ded tenure-holder brought a suit under S. io 6 of the B. 
T. Act for declaration that the entry in the'survey was 
wrong and that he was himself the proprietor, the suit 
raised a question of the title between rival proprietors. 
Where ^ Settlement Officer has no jurisdiction to en¬ 
tertain a suit under S. 106 of the B. T. Act ; he has 
no jurisdiction to transfer the case to a coippetent 
Court for trial and the Civil Court cannot t '7 the 
case. {Das and Bucknill. //.) MOORE v. RaI 
Babu Gulab Chand Sahib. 4 Pat. L. T. 68 : 

1 Pat.L. R. 157 : 73 I. C. 5 : A. I. R. 1923 P. 213. 

--S.*106 — Record challenged — Court 

should find if the evidence justifies entry. 

Where the Court has before it, the evidence upon 
which the record was prepared and where the plff. 
denies the correctness of the record, the Court must 
come’to a finding as to the sufficiency of the evidence 
to justify the entr}'. {Ross. /.) JaNKI Kuar v. USMAN 
Sain. 62 I. C. 417 (Pat.). 

..S. 106— nature of suit. 

A suit under S. 106 of the Act has no legal con¬ 
comitants which differentiate it from any other ordinary 
civil suit. {Bucknill. /.) JaNKI KOER v. Wali 
Muhammad. 6 l I. c. 420 (Pat.). 

--S. 107— Does not make O. 6 , R. 14 C, P. 

Code applicable to applicatio 7 is under S- 10 . 5 , B. T. Act. 

S. 107 of B. T. Act makes the procedure for the 
trial of suits laid down in the C. P. Code 
applicable to proceedings under S. 10.5 of the B. T. 
Act, and not to applications initiating the procee¬ 
dings ; and therefore it does not make the provisions 
contained in the Code of Civil Procedure relating to 
the verification of a plaint applicable* to such procee¬ 
dings. {Dawson Miller. C. J. and Kulwa^it Sahay. 
//.) Hazari Lal V. Ambika Gir, 
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3 P. 07 : 1923 P. H. C. C. 273 ; 2 P. L. R. 169 ; 

79 I. C. 6 : 5 P. L T. 591 • 
A. I. R. 1924 Patna ^104. 
- '■ ' S. 109— jiudcr .9. 105 made but 
tvitbdmxvu “i'ifh liberty to brif:c -^uif—Suit iu Civil 
Court for that i-clief is barred. 

If an application is made under S. 105 of the 
R. T. Act, and subsequently withdrawn whether 
with or without the permission of the Court to bring 
a suit, a fresh suit on the same subject-matter is barred 
by the provisions of S. 109 of the Tenancy Act. 

The words ‘ subject of an application made ’ admit 
of only one interpreation and, that is that once an appli¬ 
cation is made, the Civil (.'ourt cannot entertain an 
application, or suit in re.spect of the same matter. It 
is of no consequence /hat happens to the application: 
it may be prosecuted to a conclusion, or abandoned, 
or dismissed for default, or withdrawn by leave of the 
Court or without the leave of the Court. _ It is the fact 
of the application being made, and not the manner of 
its disposal that has to be considered. (Suhrawardy, 
J, dissenting.) (IValmsley, JVexvbould, C. C. Chose, 
SuhraTiVnrdy aud B. B. Chose, JJ.') BeCHARAM 
CHOWDHARV r-. PlTRNA CHANDRA CHATTERJI. 

41 C. L. J. 456:'88 I. C. 637 : 
29 C. W. N. 765 (F. B.) ; A. I. R. 1925 Cal. 845. 

--S. 109— Second appeal — Competevey of Court 

to settle rent. 

Where the question trial raised to the competency 
of a court to settlement and not to settling the rent 
itself, a second appeal lie.s. {Suhrawardy aud Cum- 
iug, //.) R.\M SUNDAR I)AS ?•. SaTINDRA MOHAN 
Tagore. 89 l. c. 190. 

-S. 109— Previous application “uithdrawn — 

Section applies. 

S. log operates as a bar even in cases in which the 
previous application was withdrawn. {Pearson and 
Crahant, //.) BeJOY KlfMAR PAL NaOENDRA 

Nath Chaudhury. 

83 I. C. 876 : A. I. R. 1925 Cal. 478. 

-Ss. 109 and 106— IVithdraxoal under S. to 6 

bars suit in Civil Court under S. lOQ. • 

Withdrawal of suit under S. io 6 with liberty to 
in.stituffe a fresh suit it not barred, bars a fresh suit for 
the same relief in the Civil Court under S. log. 
{Mookcri ce and Walmsley, J J f) DINO NaI'H Si RKAR 

V. anadi Krishna dutt. 28 c. w. N. 703 : 

83 I. C. 873 : A. I. R. 1924 Cal. 854. 

-- - 3 s. 109 and 105— IViihdraival of Application 

for settling rent—Subsequent civil suit does not lie. 

Where after applying for the Settlement of a fair 
rent under S. 105 , B. T. Act, before a Revenue Court, 
the same is withdrawn and a suit is filed for enhanced 
rent in a Civil Court, S. 109 , B. T. Act operates as a 
bar. {Walmsley and B. B. Chose, JJ.') SaSI K.ANTA 

acharJa V. Salim Sheikh. 27 C, w. N. 987 : 

74 I. C. 1001 : 60 Cal. 626 : 
A. I. R. 1923 Cal. 624, 

' ■ ' —S. 109 —Contract against section—Fair rent — 

Settled on basis of, cannot be enforced. 

In every case where the provisions of S. 109 (c) 
of the B. T. Act are invoked, there should be a 
strict compliance w’ith its requirements. The Settle¬ 
ment Officer has to determine in thefirst place whe¬ 
ther the terms of the agreement are really such that if 
they were embodied in a contract, they would not be 
enforced under the Act. If the conclusion is in the 
affirmative, he is to satisfy himself that the rent 
agreed upon is fair and equitable. It is only in the 
event of his being so satisfied, but not otherwise, that 
he can settle such rents as fair and equitable. Where 
the Revenue Officer instead of complying with the 


BENGAL TENANCY ACT f VIII OF 1885), S..109. 

terms of S. 109 (c) passed an order in these terms 
“ The tenant agrees. Though the increase is rather 
large, the attested compromised rent may be settled 
as fair and equitable.” Held 109 (c) did not 

contemplate settlement of fair and equitable rent on 
the basis of such an ambiguous order and in accor¬ 
dance with a contract, which contravenes the provisions 
of the B. T. Act. {Mookerjee and Chotzner, JJ,') 

Moydhannessa Bibi V. Satis Chandra Giri 

37 C. L J. 118 : 70 I, C. 895 ; 

A. I. R. 1923 Cal 436, 

-S. 109— Second appeal — Decision of special 

Judge is open to. 

The decision of a special Judge is substantially a 
decision on the question of the status of a tenant and 
is open to second appeal. 43 C. 603 Ref. {Mookerjee 
aud Cuming, JJ.) SaRAT ChI^DRaDE DaS z;. 
TARyVPRASANNA BHUTTACHARYA. 

36 C. L. J. 333 : 70 I. C. 437 : 

A. I. R. 1923 C. 141. 

- S. 109— Scope of— Ho bar to entertainment of 

defence. 

Under S. 109 of the B. T. Act what is barred'is the 
entertainment of an application or suit and not the 
entertainment of a defence to an application or suit. 
{.Mookerjee attd Cuming, J J.) RaJENDRA NaRaIN 
r-. Sheikh KaLIM, 49 Cal. 876 : 67 I. C. 813 : 

26 C. W. N. 758 : A. I. R. 1922 Cal. 675. 
- " S. 109— Decision merely settling rent — Deci¬ 
sion as to extent of area and liability to enhancement 
is not such. 

Where the decision of the special Judge involved a 
determination of two fundamental questions in connec¬ 
tion with the tenancy held by the defendant, viz., the 
extent of area and their liability to enhancement, it is 
not a decision merely settling rent within S. log-A of 
the B. T. Act and a second appeal lies therefrom. 
{Mookerjee and •Cuming, JJ.) THE MIDNAPUK 

Zkmindary Co., Ltd. v. Sridhari MAhata. 

36 C, L. J. 96 : 49 Cal. 866 : 
67 I. C. 776 : A. I. R. 1922 Cal. 162. 

-Ss, 109 and 105— Dismissal or withdraival of 

application under S. 105 operates as a bar. 

An application for enhancement of rent under S. 105 
of the Act which is withdrawn or dismissed for default 
is an application under S. 109 of the same Act, and a 
Civil Court has no jurisdiction to entertain a suit re¬ 
lating to the same subject-matter. {Mookerjee, C. J, 
and Fletcher, J.) ABEDA KkaTUN v. MaJUBALI 
CHOWDHURl. 24 C. W. N. 1020 : 48 Cal. 167 ; 

69 I. C. 760 : 33 C. L. J 304. 

-S. 109— Question of area — Determination^ 

Civil Court if can question—Settlement Officer's Pro¬ 
ceedings. 

In a suit for abatement of rent the Settlement 
Officer’s determination of the area actually held cannot 
be re-agitated in the Civil Court since the same has 
once been determined under S. 105 . {Dawson Miller, 
C. J. and Mullick, J.) MaHARaJA BaHADUR 
Kesho Prasad Singh v. Bhagwant Saran 
PANDE. 5 Pat I, T. 98 : 76 I, C. 670; 

1924 P. H. C. C. 18 : A. I. R. 1924 P. 511. 

Ss- 109 and 105— Constructive —Res judicata. 

Where the tenant claimed abatement of rent under 
S. 52 but no such question was raised or investigated 
in the proceeding under S. 105 , on a plain and literal 
reading of S. 109 , the position could not be maintain¬ 
ed that the suit concerned a matter which had already 
been the subject of an application under S. 105 . The 
appellant urged a wider construction to be put upon 
S. II. Where it w;as contended that as in a case wher^ 
S. II, C. P. Code, is applicable, a question which might 



3ir 


CIVIL, CRIMrNAI> & REVENUE 


318 


BENGAI. TENANCY ACT (VIII OF 1885\ S. 109. BENGAL TENANCY ACT (VIII OF 1886), S. 115 , 

• t avt 1 


and should have been raised is deemed to have been 
raised and decided, the High Court should hold under 
S. 109 that a matter has been the subject of an appli¬ 
cation under S. 105 whenever it might, if the defendant 
had so chosen, have been raised and decided under 
S. 105 read with S. 105 -A. Held, that this contention 
w^s unsouncL If tli 6 construction put forward by the 

appellant were accepted, words which are not found 
there woidd have to be read into S. roo. It would be 

held on the analogy of the doctrine of constructive 
resfudicua. that the jurisdiction of the Civil Court 

had been constructively excluded even when a point 

had been neither raised nor decided under S. 105 -A. 

{DaSy/.} MAHAR.4JAH Bahadur Kesho Prasad 
Singh r. Bhagwat Saran Pande, 

. • A. I. H. 1923 P. 174. 

Ss. 109-A and 188— All lavdlo7-ds ?iced not 
lom tn appeal under S. \0^-A. 

^ The act authorised by the Tenancy Act in the mak¬ 
ing of the application under S. 105 and S. ioq-A does 
not authonse a new act but merely provides that in a 
case under S. 105 any party aggrieved by the decision 
of the Revenue Officer will have aright of appeal 
The concert among the landlords insisted upon by 
b. need not exist in an appeal under S. 109 -A. 'iS 
Cal. 270 Dist. (Su/irawardy a/id Duval. //.) JO- 

gendra n.jrayan Singha V. Mahomed Ismail. 

52 Cab 139 : 86 I. C- 1035 : A. I. R. 1925 Cal. 637. 

; ^•lOd-A—Appeal lics-^Order of special Judge 
refusuig to set aside abatement of appeal. 

S. 109 (A) of the B. T. Act is no bar to an 
appeal from an order of a special Judge refusing to 
aside an abatement of an appeal. 45 C. 638 , foil. 
KCumtng and Panton //.) KriSHNADAS AcHaRJEE 
Chowdhury V. Samsan Ali Sheikh. 

37 C. L. J. 139 :74 I C. 925 

_e ^ , A. I. R. 1923 Cal. 431, 

~ —S. 110 —Settlement of fair rent under S. joc 
— buit for back rents. ChaNDI CHaRAN Lal v. 

Merer Band. 52 cai. 9 io. 

■ -S- 111— Scope and effect of—Suit for rent — 

Preparatzon of Record of Rights—Stay. 

Plaintiff instituted a suit on the 14 th April tqio for 
recovery of rent at an enhanced rate under S. 30 as 
well as for additional rent under S. 52 of the Act 
against the defendant who was a tenant. The defen 
dant put in his written statement on 2 nd June 1019 
and subsequently on 4 - 7-1921 he raised an objection 
that the suit could not be proceeded with havino- re- 

gard to the provisions of S. 111 of the B. T. Act as an 
order had been made in June 1920 under S. loi direct- 
mg the preparation of a Record of Rights. Held, that 
under the circumstances the proper course for the trial 
court was to adjourn the trial of the suit until after 
the fanal publication of the Record of Rights. The ex- 
pression ‘ shall not entertain ” includevhe cases not 
only not already instituted but cases where suits have 
already been instituted but not tried. The object of 
the legislature is to avoid conflicting decisions of the 
Livii and the Revenue Courts on the same matters, 
ihat is why the trial of the suit or application in civil 
court IS prohibited by the section as soon as the order 
tor the preparation of the Record of Rights has been 

Pantozt, //.) Promode Nath 
KOY BaSIRUDDIN QuaZI. 51 Cal 230 : 

28 C. W. N. 631 : 81 I. C. 993 : 

_40 C. L. J. 177 : A. I. R. 1924 Cal. 704. 

~ 5. 111-A— Suit for declaration—Cause of 

of Rights—Non-agricultziral 

»;There was a Record of Rights of the mouzah in which 

atank was situated, under Chap. X. The tank was 


iccorcled as within the tenancy of the plaintiffs, but it 
was also recorded that the defendants would be enti- 

"-nter of the tank. But 
tae plaintiffs said that the defendants have no right to 
rear fishes in the tank and the Record of Rights was 
erroneou.s to that extent. The suit has been brouaht 

in the proviso to 

and he pleaded that he and his predecessors before 
him were the proprietors of 6 -annas share of the tank 
and another person was the proprietor of the remain- 
ing lo-annas share and he further pleaded that he and 

exercising possession over the 
6 annas share of the tank for the last years by 
using Its water and rearing and catching fished The 

""tirely. holdingVinst 

that the record, if allowed to stand, restricted the 
absolute ownei-ship of the plaintiffs and disentiUed 

lome acls defendants from exercising 

some acts of possession. They had therefore the 

Rights and this gave them a good cause of action 

iUKAMIA. 38 C. W. N. 516 : 80 I. C. 805 ■ 

_S HI 4 n 7 A. I. R. 1924Cal.e67. 

fhinl y from 

rinal publzcatzon of Record of Rights 

‘he right to institute a suit 

® and under 

Riffhtrnf^- ’ fi? ‘ pnb'ication of the Record of 

acdon whirl,” u “ statutory cause of 

action '^hich arose on the date of the final publica- 

'°SARi^:^^rN‘' "uDDIN 

Is 7 7 - Cal. 307. 

u«7Sr,777„7 is 077 

assessmen* on persozis zn respect of lard 

ny tax, toll or rent or whatever sum under whatever 
denomination, be assessed in future, the same should 

taluhs buHt^^a asse.ssed on the two 

taiztfis but it was to be payable to j# •*. 

assessed on the lessor’s income • Under ChaP X^of 

the B. T. Act the plff. had t 6 pay to GoveruLn^ h°s 

uXs ^'adastral S.frvey and Senile ’? 

the s?m Lfd I" '''« deft, for 

e sum, /leld. that the assessment under S 11.1 wa«i 

orth^'lLd Inrso’'“‘ 

lease r 

BKIOV StKOH DUBHtTRtA .. h4 Cha^^ 

Ss tis a ^ 38 C.l.J. 349. 

in-Stails ofLlnfs ^r>/ 7 /r_^ 77 ..y 

40 C. I. J. 248 : 29 C. W. N. 209 : 84 I. C. 989 : 
-S. \\5~Scope of. 


at ail until ’all ^Msibl'e "h' "Petation 

have been exhausted ^ If ^ 

rent produced b^the tenant 

paid at the same rate for been 
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intei'Ni'ening periods. 36 (’ L. J- h'f' 

,j,id IV.ilmsley. JJ.) N.\kr.NDKA I..AL C'Hcm DHUKV 

: . BKNOr>E BEHAKT SaDHU KHAN. 

27 C. W. N. 740 : A. I. R. 1924 CrI. 143. 

-Ss. 115 and 50—CA/r// of prcsufnption-Prc- 

sumptions as to fixity of rent — I'.ntry in Record of 

Rights. . 

S. ns. 1^- O'- Act. provides against clashing 

of presumptions. It will not peiTnit tlie piesump' 
tion under S. 50 of the Act to override that raised 
from the record of the particulars under Chap. X. It 
will not be reasonable to suppose that the Legislature 
intended by enacting S. r 15 to preclude evidence of 
uniform payment of rent for tlie statutory peiiod in 
.support of the entry of fixity of rent in the Record of 
Rights where such entry is presumably based on the 
evidence of such uniform payment. It will be .shutting 
out a very valuable piece of evidence in favour of a 
comparatively weak one. If the tenant succeeds in 
proving a uniform payment of rent from the time of 
the Permanent Settlement, the rent .shall not be liable 
to be increased whereas the presumption of the correct¬ 
ness of an entry in the Record of Rights though based 
on such uniform payment is only a rebuttable one. 
{^Richardson and Snhrasuardyt JJ.') RaSH BEH.ARI 

GUHA V. Dwarka Nath bandopadhya. 

27 C. W. N. 936: 76 I. C. 401 : 

A. I. R. 1923 Cal. 365. 

. -Ss. 115 and 50— Record of Rights — Rinaiity 

of—Presumption docs not arise. 

Once the Record of Rights becomes final, a tenant 
cannot in view of the provisions of S. 11 ,^ of the B. T. 
Act claim the presumption under S. 50 of that Act 
In S. 115 the expression “thereafter” means after the 
particulars have been finally recorded after recourse to 
all the provisions contained in Chap. X for the attain¬ 
ment of finality in this respect. 37 ^- 30 * 43 C. 

93 O ; 5i I. C. 552 , Ref. ; 12 C. W. N. 904 , not Foil. 
{Mooheriec awd Cuming, PRASANNA KI^MAR 

Sen 7'. Durga Charan Chakkabartv. 

36 C. I. J 291 ; 49 C. 919 : 70 I. C. 537 : 
26 C. W. N. 947 : A. I. R. 1922 Cal. 146. 
———S. 116 —Presumption under S. 50 cannot be 
rebutted after publication of record. 

Rebuttal of presumption under S. 50 is perinilted 
before the publication of Record of Rights. Tenant 
is precluded after the publication of the Rights under 
this section. {Chatterlec and Panton, J J.') BamaN 
Das 7 ^ Sadhu MaJHI. 26 c. W. N- 945 : 

64 I. C. 445 (Cal.). 

•-—S. 116 —The word ''Thereafter' refers to a 

period Subsequent to a publication of Record of Rights. 

The word “thereafter” refers to a period subsequent 
to the publication of the Record of Rights. But what 
is provided is that the presumption under sec. 50 shall 
not, thereafter, that is to say after the particulars 
mentioned in sec. 103 have been recorded, apply. 
{Dawsen Miller, C. J. and Foster, J.') RaMESARAM 

Mahten V. Syed Muhammad Aradut Hussain, 
6 P. L. T. 221 : 80 I. C. 926 : A. I. R. 1925 Pat. 181. 
-II S. 116 —Presumption under S. 50 rannot he 
relied on after publication of record. 

Under S. 115 a tenant cannot rely upon the pre¬ 
sumption under S. 50 ( 2 ) after the final publication of 
the Record of Rights except in a suit instituted under 
S. 106 challenging the entry itself within three months 
from the date of its final publication. {Das and Buck' 
nill, //.) Gobind Lal SiJUAK v. Ram Saran LaL. 

68 I. C. 433 : 2 Pat. L. T. 642. 

—— -S. 116— Lessees from person holding for a 

term of years—Possession is as lessees from year to year 
_ Occupancy rights zuill not accrue in their favour. 
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I 

Persons holding under a lease for a term of years 
cannot iimke any contracts of tenancy with raiyats 
except contracts for a term not exceeding the period 
of their lease. The tenants, therefore, will be pre¬ 
sumed to be in possession for succe.s.sive terms of one 
year by oral lease ; S. 116 does not permit the accrual 
of occupancy rights in favour of such tenants. They 
cannot claim the rights of a non-occupancy raiyat 
under any part of tlie Bengal Tenancy Act and the 
special law of limitation in Sch. Ill of the Act does 
not apply ; therefore, the tenants are liable to eject¬ 
ment as trespa.ssers on the expiry of the tenancy of 
their lessors with which their own was co-terminous. 
iMullick and Burkniil, //•) CHANCHAND MahtON 
7 -. BHAGWAN. a. I. R. 1925 Pat. 771. 

-S. 116—Kamat lands—Occupancy rights. 

/sTamat lands are tbs proprietor’s private lands over 
which the acquisition of occupancy rights is restricted 
by S. 116 . In cases where they are settled, but not 
from year to year or for a term of years, become sub¬ 
ject to occupancy rights in the tenant and thus lose 
their original character. {Miller. C.J. and Foster, J.) 

Tilakdhanal 7'. Abdul ^VAHAB Khan. 

89 I. C. 918. 

_S. 116— Pfo raiyati interest can be created, in 

zerait lands by tenants under a registered lease for a 
—After the term they are tenants from year to 

year. 

In zerait lands tenants cannot acquire occupancy 
rights under S. 116 where they were inducted upon 
the lands under a registered lease for a tenn of years. 
The tenants cannot acquire any right or interest either 
occupancy or non-occupancy in the lands during the 
continuance of the lease. They also hold over under 
the same conditions as the registered leases after the 
expiry of the lease and they become tenants from 
year to year. To such a case S. 116 would apply. 
{j-wala Prasad. A. C. J. and Kulwa'it Sahay, J.') 

KamJi Ram cv Bansi Raut. 1924 P. H. C. C. 337 : 

4 Pat. 89 : 84 I C. 305 : 6 P. L. T. 240 : ’ 

A. I. R. 1925 P. 241. 

- _S. 116— 7'cnant ■>f Zerait land. 

Even apart from a registered lease for a term of 
years or from year to year no tenancy of occupancy or 
non-occupancy rights in Zerait lanfjs can arise. {Jwalq 
Prasad. A.C.J.and Kulwant Sahay. /.) RAMJI 

Ram Bansi Raut. 1924 P. H. c. c. 337 : 

4 Pat. 89 : 6 P. L. T. 240 : 84 I. C. 306 : 

A. I. R. 1926 P. 241. 

-S. \ 2 Q~Zcrait land—Occupancy rights can¬ 
not be created by contract or grant — Evidence—Section 
docs not exclude any evidence relevant under the Fvu 
dence Act. 

The B. T. Act does not pretend to enu¬ 
merate the different modes by which rights of occu¬ 
pancy could be acquired at the time when the Act 
came into force ; it merely saves such rights as had 
already been acquired. The acquisition of occupancy 
rights b)’ grant was, up to the passing of the B. T. 
Act, foreign to the law of Bengal. There is nothing 
in either S. 20 or S. 21 or in any other section of the 
B. T. Act which provides that a right of occupancy 
can be acquired either by grant or by contract. An 
occupancy right is inherent in the status of the raiyat 
and is not the landlord’s to grant. If a landlord 
confers occupancy right on a tenant in zerait land that 
does convert the zerait into raiyati land for all time. 
If a question arises as to the character of the land 
purchased by the landlord from the tenant there must 
be an enquiry as to the original character of the land. 
If it was originally raiyati land the landlord cannot by 
getting khas possession treat it as zerait. But if it is 
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proved that the land was zerait land within the mean¬ 
ing of S. 120 of the B. T. Actt the land regains its 
character as such if it comes into the possession of the 
landlord. The tenant with whom the land is settled 
subsequently cannot acquire the rights of occupancy 
in it. When a question arises as to whether the land 
which is claimed to be zerait land is in fact zerait 
land, an assertion of title on the part of the landlord 
and communicated to the tenant before 2 - 3-1883 will 
be conclusive evidence in his favour. Assertions after 
that date though not conclusive may be taken into 
consideration as evidence in favour of the landlord. 
There is nothing in S. 120 which tells the Civil Courts 
definitely and clearly that they are to exclude from 
their consideration that which is relevant evidence 
under the Evidence Act, and which they are bound to 
regard under S. 120 paragraph ( 2 ), of the Act (Das 
and Kuhvaiit Sahay. JJ.) KeSHO PraSAD SlNGH 

Parameshri Prasad Singh. 2 Pat 414 • 

1823 P. H. C. C. 65 : 4 Pat. I. T.’ 135 ! 

1 Pat. L.R. Ill : 71 I.C . 902 . A.I.R. 1923 Pat- 276. 
~ 120—Zerait laud — J^ecital in Lease — Is no 

evidence—Surxey record, presumption from, is a rebut- 
table one. 

A description of a Iflnd as ZeToit in a lease will not 
be any evidence to show that the land was really zerait 
for there must be evidence under S. 120 to show either 
that the land was held in the seer cultivation of the 
landlord for 12 contiuous years immediately before the 
passing of the Act or that it was recognized by village 
usage as proprietor’s Khamar, zerait. Seer Nig Joie 
or Kamat. Clause 2 of S. 120 allows the evidence of 
the land being specifically let as proprietor’s private 
land before the 2 nd of March 1883 . The presumption 
afforded by the survey of Record-of-rights is a rebut¬ 
table one. {Jzfala Prasad and Buekniil, JJf) BENI 
CHOUDHURI V. Trilokenath Tewari. 

A. I. E. 1922 Pat. 425. 

--S. 121— Distraint an 2 nd December for rent 

due on ist is valid — Pe7ial Code, Ss. 143 , 424 . 

Order of distraint under S. 121 , made on 2 nd 
pecember for rent payable on ist December is not 
illegal. Hence if the raiyat’s crops are attached and 
he goes to the land and cuts the crops in spite of the 
attachment and protest of the attaching officer, he is 
liable to be prosecuted under Ss. 143 and 424 of the 
Penal Code, {^Sanderson, C. J. and Mookerfee- Jf) 
SUPDT. AND REMEMRRANCER OF LEGAL AFFAIRS 
V. KaJAL HOALDAR. 33 C.I.J. 24 ; 25 C.W,N. 209 • 

62 1. C. 187 : 22 Cr. L. J. 491. 
—^-S. W h.-~Scope. 

The • principle that a consent decree is not more 
valid than a contract itself is recognised in the section. 
KMookerjee aud Sukrewardy, //.) GaneSH CHANDRA 

Pal Chandra Mohan Dutt. 28 C. W. N. 984 : 

_ _ 84 I. C. 730 : A. I. R. 1925 Cal. 199. 

’ ^S. 147-A— Non~compliafice with — Oblection 

cannot be taken in executiofi proceedings. 

Under a compromise in a rent suit, the deft, took 
some more land and entire rent was fixed for the whole 
land, original and additional. The Court did not in 
parsing the decree, comply with S. 147 -A. Held, that 
the objection could not be taken in execution proceed¬ 
ings. (N. R. Chatterjee and Newbould, JJf) 

Hemchandra Choudhari z'v Chandra Mohan 
NamodaS. 60 I. C. 204 : 24 C. W. N. 1070. 

■ S. 147-A— Cof/sent decree in contravention of 
—Not a nuflity, 

A consent decree passed as between a landlord and 
tenant in contravention of the provision of S. 147 («) 
of the B. T. Act is not a nullity and it cannot be set 
.aside in a separate suit or questioned in collateral pro- 
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ceedings. {^Das and Adami, //.) DeOLaGaN SinGH 
V. Mt GulraNSI Koer. 69 I. C. 616 • 

l^Pat. L. E. 43 : A. I, R. 1924 Pat 374. 

—-S, 147-A— Compromise decree 7iot co 7 nplying 

with terfns of the scctic/i is a 7itdlity. 

Where the provisions of S. 147 -A of the B. T. Act 
have not been complied with, a compromise decree 
fixing the rent as between a landlord and tenant is a 
nullity and no effect can be given to it. (17 C, W. N. 
496 , Ref.) The fact that the rate of rent recoided in 
the compromise was also recorded in the parti¬ 
tion proceedings can make no difference. Where 
the original rate of rent is known or proved (as 
by an entry in the Record-of-Rights) it is not open to 
the paities to effect an enhancement of rent under the 
cloak of a compromise. (AVjj,/.) KUNJ BEHaRI 
Chaudhury V. charan Singh. 








3-7®- 147-A— Applicability—-Suit between land¬ 

lord and trespasser is not governed by scctic 7 i. 

^ If a tenant who holds over after the expiration of 
the term of his tenancy is sued bo 7 ia fide in ejectment 
as trespasser and the suit is compromised by recogni¬ 
tion of the tenant as occupancy tenant from the date of 
the compromise, the enhancement is not illegal under 
^s. 29 and 147 of the B, T. Act as the suit is between 
landlord and trespasser and not between landlord and 
tenant. {Ccutts a 7 :d Adasni, JJ.) SHEOGOBIND 
biNGH V. MaHABIR MlSSER. 4 Pat I T 301 • 

1922 P. H. C. C. 319 : 71 I. C. 1463 • 
_ A.I. E. 1922 Pat. 6C4. 

—- —Tenure exieiidcd by natural aure- 

itons—Rent suit co/xfined to lands actually leased 
ca7tnot be dismissed. 


When subsequent to the creation of the tenure 
there has been an accretion of lands in the bed of a 
contiguous river, the tenants are entitled to the accret¬ 
ed lands as an increment to their tenure. But the 
fact that the landlord does not include the accreted 
lands in his suit for rent but confines himself to the 
lands actually let does not make his suit.liable to be 
dismissed. {IValmsley and B. B. Chose, JJ.) Dhi 

rendra Chandra Rai Nawab KhaJa Habi- 

BULLAH. 29 C. w. N. 605 : 87 I. C. 442 • 


^ A. I. R. 1925 Cal. 768. 

S. 148 —A su 7 i for plaintiff's share alone, but 
praying that under certain conditions, decree for the 
amount due to all co-sharers might be passed, is un- 
te7iable. 


Where the plaintiffs sue for their share of the rent 
alone, and they state that a certain amount might be 
due to the co-sharer landlords and the prayer is that 
under certain conditions a decree for the total amouut 
due might be passed, this is notin accordance with 

^4 C. L, J. 462 . Dist. {Bfewbould 
and B. B. Ghose, J J.') GaNGaWANI BISWaS v, 
RaBJa Ali ChaUKIDaR. 51 Cal. 936 ; 

40 C. L. J. 512 : 84 I, C. 145 : A, I. R. 1926 Cal. 106. 

---S. X^^—Assignee of property with back and 

future rents—Right to execute decree fo 7 arrears of 
rent. 

An assignment of properties with all back and 
future rents does not entitle the assignee to execute a 
decree for rent subsequently obtained by the landlord 
when the decree itself had not been assigned to him. 
S, 148 does not assist the assignee, for, if at all, those 
provisions impose on the transferee of a rent decree a 
further disability which must be removed before he 
can apply for executing the decree as a rent decree. 
OValmsley and Mukerjee^ JJf) MaTHURAPUR 

Zemindari Co., Ltd. v, Bhasaram Mandal. 

28 C. W. N. 626 ; 39 C. L. J. 373 : 80 I. C. 881. 
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61 Cal. 703 : A. I. K. 1924 Cal. 661. 
-- ■— -S. ‘Procedure under^ is sttfnmary — 

Questions of title may be .^one into. 

The procedure under S. 146 , B. T. Act is not 
a special but a summary one. There is no rigid 
rule of law that in a rent suit properly so called and 
filed under S. 148 , a question of title may not be 
determined if it arises. Even if a claim which is not 
for rent is included in a suit tried under that section, 
there is no lack of jurisdiction on the part of the judge 
to deal with the claim. Where a suit for rent against 
the tenant and an alternative claim for money had, 
and received, was tried under the summary procedure 
prescribed by S. 148 the jurisdiction of the Court is 
not in any way affected and the decision will be bind¬ 
ing. {^Rankin and Buekland, J/.') KRISHNA Ku- 
MARI BaSU V. NaGENDRA PRASAD BASU. 

27 C. W. N. 716 : 50 C. 807 : A, I. B. 1923 Cal. 699. 
— -- S. 148-A —Suit for rent—When lies. 

A suit to fall within S. 148 -A, must be a suit to 
recover the whole of the rent due or the plaintiffs must 
be unable to ascertain whether or not the w’hole of 
the rent is due. (^GreazfCs and Mukerfee■, //•') HarI 
Mohan Dalal v. Purendra Nath Nag Chou- 
DHURY. 90 I. C. 956. 

— —S. 148-A— ^Vature of suit under. 

The essential principles underlying S. 148 , B. T. Act, 
are that the suit should in form be for the whole rent 
and in substance for the separate share of rent in 
arrears and the whole body of landlords should be 
impleaded with the allegation that the plff. has not 
been able to ascertain what rents, if any, are due to 
the former. In such cases the whole rent due must, 
in the nature of the things be always a matter of 
speculation for the plaintiff and he can assert that he 
believes that his share of the rent, due is the entire 
rent due and decide on the accuracy of that belief, if 
and when the impleaded co-sharers appear and claim 
any arrears as due to themselves. 27 C. L. J. loi, 
Diss ; 4 Pat. L. J. 500 , Foil. (^Jwala Prasad and 
Bucknill, JJ.') MaSUD AHMAD v, JaGAN SINGH. 

3 Pat. L. T. 439 : 68 I. C. 625 : A.I.B. 1922 Pat. 560. 

-S. 148.A—^ single co‘sharer's suit complying 

•with S. 148*^4 makes the decree a rent decree. 

Where a co-sharer landlord in a suit for rent 
mentioned in his plaint rent payable in the sixteen 
annas share and in the different shares and the amount 
due for the period in suit with damages in the whole 
and for the shares of all the co-sharers and the amount 
due to the other co-sharers and the refusal by the 
co-sharers to let plaintiff know the amount due to the 
plaintiff and where the plaintiff alleged that if the 
co-sharer defendant wished to be added as plaintiffs on 
disclosing the share due to them they might be 
made co plaintiffs. 

Held, that S. 148 -A was complied with and there¬ 
fore the decree in the suit was a rent decree. {tValms- 
ley and Suhrawardy, //.) JaGBANDHU NANDI v. 
ABDUL Hamid Mea. 28 C. W. N. 757 : 

A. I. B. 1925 Cal. 82. 

■ ~ —Ss. 148-A, 158-B and 169— Rent sale — Occu¬ 

pancy holding —Auction purchaser of an interest — Co‘ 
sharer landlord suing for his share of rent—Entire 
body of landlords suing for rent—Auction purchaser 
of share not made a Party—Effect of. 

Co-sharer landlord.s having separate realisation of 
rents in respect of their shares, are entitled to realise 
their share of rent separately. But such an arrange¬ 
ment expressed or implied merely affects the right to 
sue separately and in no other respect modifies the 
terms of the holding and the rights to bring the tenure 
to sale for arrears of rent remains intact. 35 Cal. 331 
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Ref. In the absence of any sub-division of the 
occupancy holding with the consent of all the land¬ 
lords, the right of the entire body of landlords to put 
up the entire holding to sale is not affected by the 
purchase of the holding at the sale held in execution 
of the decree obtained by some of the co-sharer land¬ 
lords for their shares of rents. A purchaser of a share 
of an occupancy holding in execution of a decree for 
rent obtained by some of the co-sharer landlords, is 
in the position of an unregistered transferee. 9 C. 
W. N. 134 Kef. He is not a necessary party to a suit 
brought by the entire body of landlords for entire rent. 
S. 148 -A of the Act is an enabling section. A co- 
sharer landlord is given the right to proceed with the 
suit for his share only of the rent where he is unable to 
ascertain whether any amount is due to the other co¬ 
sharer. A co-sharer landlord has a right to claim the 
whole rent on behalf of the entire body of landlords 
35 Cal. 331 ( 344 . 345 ) ref- It is only in a case so 
framed that the decree has the effect of a rent decree. 
The mere fact that something was claimed that w-as 
not properly due will not make the decree any the less 
a rent decree. 8 C. W. N. 172 Ref. (,Chatterfee and 
Pearson, //.) SaSTRI CHARAN CHAKRABARTY v 
AkubJaN BIBI. 26 C. W. N. 639 : 35 C. L. J. 30 * 

64 I. C. 591 : A. I. B. 1922 Cal. 243^ 

' — —S. 148-A— Hature of Suit under. 

A suit under S. 148 -A of the Act should be to re¬ 
cover the whole of the arrears due and not the entire 
rent payable fo*- the holding. 18 C.W.N. 1016 Foil. ; 
27 C. L. J. loi, Dist. {Chatterjee and Pearson, J/.) 
PROFULLA CHANDRA GHOSE V. BABURAM MAN¬ 
UAL. 65 I. C. 1 : 34 C. L. J. 462. 

i——S. 148-A— Decree for arrears of rent obtained 
against some tenants only is not rent decree. 

Where the tenants were a group of lohars and a 
kumri, and not a joint family ; 

Held, the lohars could in no way represent the 
interest of the kumri, and the decree for rent passed 
against lohars cannot be declared to be a rent decree. 
{Poster, /.) RaMJaS PaNDEY v. AWADH MaHTON, 

A. I. B. 1926 Pat, 783. 

----S. 148-A —A suit under—Co-sharer landlords 

made defendants and not denying plaintiff's share— 
Tenants not alleging payment of retit to co-sharer 
landlord in excess of share alleged by plaintiff to 
such co-sharer — Tenant cannot question plaintifPs 
share. 

In a suit framed according to the provisions of S .148 A. 
where the tenant-defendants do not allege that any 
co-sharer landlord has been left out from the suit, or 
that they had paid rent to the co-sharer in excess of 
the share alleged by the plaintiffs to be held by such 
co-sharer, it is not open to the tenant-defendants to 
question the share of the rent payable to the plaintiffs 
landlords. 1925 Cal. 26 Dist. {Kulwant Sahay, J.') 

Saleha V. Hulas Mahton. 86 I. c. 669 : 

A. 1. B. 1925 Pat-664. 

■ "Ss. 148-A and 188 — Co-sharer landlords— 
Suit for rent by on^ when lies. 

Where a tenant makes a contract by which he is 
liable to pay rent to several co-sharers jointly, one co¬ 
sharer cannot maintain a suit for the whole rent. 
S. i 88 of the B.T. Act demands that landlords shall do 
jointly anything wrhich they are under the Acts requir¬ 
ed or authorised to do, but there Is nothing to prevent 
one co-sharer from bringing a suit for the whole rent 
after making the co-sharers who refused to join as 
plaintiffs, defendants in the suit. 35 C. 331 Ref. 
Again if a co-sharer can prove that there is a contract 
express or implied by which a tenant is liable to pay 
him his share of the rent separately, then he may 
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bring a suit for that part of the rent without joining 
his co-sharers as defendants, but the decree obtained 
by him is to be executed as money and not a rent de¬ 
cree. On the other hand, notwithstanding such ar¬ 
rangement for separate collection all the co-sharers 
may sue jointly for the whole rent. To further facili¬ 
tate the recovery of arrears of rent due to a co-sharer 
who is in dispute with his tenants or with his fellow 
landlords, the legislature enacted S. 148 -A of the 
B. T. Act. The section requires firstly, that the 
co-sharer shall sue to recover the rent due to all the 
co-sharer landlords in respect of the entire holding, 
secondly, that he must make all the remaining co¬ 
sharers parties to the suit, and thirdly, that he must 
state that he is enable to ascertain what rent is due 
rfor the whole tenure or holding or whether the rent due 
to either co-sharer landlords has been paid owing to 
the refusal or neglect of the tenant or of all the co- 
-sharer landlords, defendants in the suit, to furnish him 

on these points or on either of 
them. In such a case the plaintiff co-sharer will be 
•entitled to proceed with the suit for his share only of 
rthe rent and a decree-obtained in a suit so framed shall 
be as effectual as a decree obtained by the sole land- 
aord in a suit brought for the rent due to all the land¬ 
lords. If in the suit it is found that the co-sharer 
aandlords have realised rent in excess of their shares, 

then they will be liable to reimburse the plaintiff to 

the extent of the excess realised by them. 4 Pat L 
J. 50 o Rel. {^Miller, C. J. and MttUick, RaJ- 

•GiRi Singh v, Jadunath Singh. 

1922 P. H. c. C. 355 : 4 P. I. T. 39 - 

« . .. A. I. R. 1923 Pat. 41. 

—-S. It^i—Apphcabtlity^Rate of rent in issue. 

&. 150 does not apply where the rate of rent is in 
a^ue. ^Greaves aftd Cuming, //.) }.)HIRENDRA 

Nath Ghose v. Charushashi Debya. 

C 90 I. c 431. 

* “ 1®0~ Tenant pleading that he has eultiva^ 

■Ud lesser area than that for which rent is claimed — 
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S. 150 applies. 

Irrespective of the question as to whether the bur¬ 
den of proof lies on the plaintiff or not, in cases where 
ithe defendant admits that money is due from him to 
the plaintiff on account of rent, his plea that the 
-amount claimed is in excess of the amount due cannot 
•be taken cognizance of by the Court unless the defend¬ 
ant pays into Court the amount so admitted to be due. 

947 Diss.) Hence where the tenant pleads 
that he has cultivated a lesser area than that in res- 

claimed, S. 150 would apply. 
iMulltch and Kulwant Sahay, //.) KeSHEO PRASaD 
OINGH V. Triloke Nath Tewari. 86 I. C. 841 : 
^ 4 Pat. 304: A. I. R. 1925 Pat. 489. 

Rent decree—Execution proceedings — 
^0 appeal lies from an order of special Judge where 
decretal amount is less than Rs. 50 . 

Under S. 153 no appeal lies against an order passed 
ya bpecial Judge on an application to set aside a 

•Sale in execution of a rent decree for an amount less 

4han Rs. 50 on the ground of fraud, 32 Cal. 957 (F.B.) 
Rel. on. {Greaves and Mukerjee, JJ.) SHASHI 

Ranta AcharJva V. Manu Sheikh. 

A. I. R. 1925 Cal. 1064. 

* 153 —Rent suit—Plea of non-joinder of 

‘Wcessary parties and of absence of separate collection — 
■^0 appeal lies. 

The only objections to the plaintiff’s right to recover 
l^at plaintiff had other co-sharers and so 
’the suit was bad for defect of parties and that there 
'wasno separate collection. 

ffeldy that none of these grounds came within the 
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exception to the rule that in a suit for rent below a 
certain value no appeal lies. 17 Cal. 489 (F. B.) and 
1922 Cal. 417 Dist. {Sithrawardy and Chotzner, JJ ) 
vVaJUDI PRAMANIK r'. KOLAI MORUL. 

A. I. R. 1925 Cal. 1032. 
S. 153— Prayer for assessment coupled with 
prayer for recovery of rent— Suit is not ow for rent 
wtihin S. 153 . 

A suit where a prayer for assessment of fair rent is 
added to the prayer for recovery of rent is not a suit 
for rent within the contemplation of S. 153 . (10 C. L. 
J. 629 Foil.) {Chakravarti, J.) BeJOY CHAND z'.* 
Beni Wadhab. 52 Cal. 689 : A. I. R. 1925 Cal. 936. 

S. IbZ—Smt for rentaln absence of question 
of amount of rent where value is beloiu Rs. 100 no 
second appeal lies. 

Where the value is below 100 rupees, under S. iz-t 
of the Bengal Tenancy Act, no second appeal lies 
when no question as to the amount of rent is either 
laised or decided in the suit for rent. (1922 Cal. 417 , 
Dist.) {Greaves and Chahravarti, J J.) BHaRAT 
Chandra Dhupi v. Hari Krishna Patari. 

82 I. C. 829 : A. I. R, 1925 Cal. 396 (1) 

77 .7T'®' 153—“//rtj decided a question 
of title qualifies both decree and order—Order in exe¬ 
cution must decide question of title. 

Under S. 153 of the Bengal Tenancy Act an order 
passed in execution of a decree, whether the decree is 
appealable or not, must be an order itself deciding a 

question in respect of title to or some interest in land 

as between parties having conflicting claims thereto 
The expression; had decided a question relating to 
title etc., in 153 of the B. T. Act. qualifies both 
decree and {Suhrawardyy /.) JoymanGaL 

Sen z/# Sarafat Ali. YS I c 236 • 

_ „ , A. I. R. 1925 Cal.'299 (2).' 

—b. 163— of rent—Dispute as to—‘Second 


appeal. 

The defendant held under the plaintiff a parcel of 
land and certain fruit trees thereon. The case for the 
plaintiff was that the land was settled first at the rate 
of Ks. 5 a year and that the trees were settled there¬ 
after at the rate of Rs, 2 a year. The plaintiff accord¬ 
ingly claimed rent for the suit year at the rate of Rs 7 

for the land and the trees. The defendant contended 

that there was no separate settlement in respect of the 

trees and that the rent of Rs. 5 covered both the land 
and the trees. 

that the decision on the question related to 
the amount of rent annually payable and that a second 
appeal lay. {Mukerjee and Ranlin, JJ.) lONARDI 

Mandal z;. Anadi Nath Ray. 39 c. L J 334 

__« }’ C. 567 : A. I. R. I9lk Cal. 838. 

o cess—No Second appeal. 

153 . Bengal Tenancy Act bars a second appeal in 

Tnwt decree is passed by a District 

Judge, Additiona District Judge or Subordinate Judge 
and the amount claimed in the suit does not exceed 
Rs. 100 unless a question of special character has been 
decided by the decree under appeal. 

that in cases where theplff. has not published 
the notice under the Bengal Cess Act, no second ap¬ 
peal ires from the decision of the Dt. Judge deciding 
tl^questionof the liability of the deft. ?o pay cess 

.//•) MAHAR.4JA BIRENDRA 

Bahadur Trailokhya 
Nath Roy. 37 c. L. j. 521 : 74 I. C. 547 : 

_ „ A. I. E. 1923 Cal. 673. 

~~^‘^^^'-Revtsional Power of District Judge— 

District Judge—Jurisdiction. 
An Additional District Judge to whoma District 
Judge transfers for disposal an application under 
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S. 153 , T. Act. is cjuite competent to dispose of the 
same, as the District Judge is empowered to assign 
work for hin> un<ler the C'ivil Courts Act. (^Richard- 
soti and //•) I'AI. BkHARI HaSAK v. AKHIL 

Chandra Santka. 27 c. W. N. 315 : 

72 I. C. 794 : A. I R. 1923 Cal. 469. 

-S. 153_ Rc7it smt — Rclatiotisfiif* of landlord 

and icna/it — A'o appeal. 

Decision in a rent suit v.ihied at less than fifty rupees 
deciding the question whether plaintiff is entitled to 
whole rent or only 2/5 as asserted by defendant decides 
a question of amount ol rent annually payable within 
S. 1^3 and is appealable. (^i^PookerU'c and Pantoti. 

//.) .Sudhanya Santka r- i^asanta Kumar 

SarKAK. 49 Cal. 538 :26 C. W. N.96: 

64 I. C. 733 : A. I. R. 1922 Cal. 417. 
[Revers ng 61 I. C. 194 ( C;.], 

-S. 153— Ivrcp^nlariiy and fraud cstahlishcd 

—Appeal lies. 

Where there are both fraud and irregularity esta¬ 
blished. the fact that they are coupled together does 
not exclude an appeal. Unless there is irregularity 
alone untainted by fraud an appeal lies. 19 C. W. N. 
953 Foil. (Greaves, y.) GaTIRAM (JaYAN I)AS 7'. 
Dinonath Samantha. A. I. B. 1922 Cal. 163. 

--S. 153— Refd suit — 0?ily question deinfl the 

existence of rclatientsliip of landlord and tenant—No 
appeal lies. 

Where in a rent suit tried by a Munsif specially 
authorized in this behalf the sole issue decided was as 
to the existence of the relationship of landlord and 
tenant between the parties no appeal lies from the 
decision of the Munsif. (^Ne^ohottld. J.) SUDHANYA 

Santra V. Basanta Kumar Sarkar. 

26 C. W. N. 96 : 61 I. C. 194 : 34 C. L. J. 579. 
[Reversed on L. P. Appeal See 64 I. C. 733.] 

-S. 153—Exception—‘Rent’ does not include 

interest. (^BttCkla?id and Cuming. JJ-') HaFIZULLA 
V. LaTEEFUNESSA. 63 I C. 529 (Cal.). 

-S. 153— Question of amount of rent — Pay¬ 
ment of money or in kitid. 

A question a.s to the payment of money in default of 
payment in kind ‘is a question of the amount of rent 
annually payable by a tenant” within S. 153 . (^Sander- 
son. C. J. and Richardsoit. J.') HaMEO ALIv. RaM 

Kumar. 62 I. C. 639 (Cal.). 

-S. 163— Question relating to amount of rent 

—Second appeal—If lies. 

Where the question which arises in a rent suit is 
one relating to the amount of the rent payable the 
case is excepted from the provisions of S. 153 , B. T. 
Act, and a second appeal lies. {Denuson Miller. 
C. /. and Mulliek. /.) MaHARAJADHIRAJ SiR 

Rameshwar Singh v. Wazul Haque. 

78 I. C. 463 : A. I. R. 1925 Pat. 294. 

-S. 153— Decision on admission of rent is not 

Decision as to amount of resit. 

In a suit for rent the deft, did not admit the plain¬ 
tiff’s claim but alleged some other amount to be the 
rent payable. The Court, however without deciding 
the rate of rent gave a decree for a lump sum on the 
defendant’s admission. Held there was no decision 
as to the amount of rent within S. 153 of the B. T. 
Act. I C. W. N. 711 , Ref. {.Miller. C. J. and Muh 
lick. /.) RaJgiry Singh v. Jadunath Ray. 

4 P. L. T, 39 : 1922 P, H. C. C. 355 : 

A. I. R. 1923 Pat. 41. 

—:-S. 153— C.P> Code. O. g. R, 13 and O. 47 , 

R. I— Setting aside ex parte decree — Deposit, 

S. 153 bars an application under O. o, R. 13 or 
O. 47 , R I, unless the application'States the injuries 


328: 

BENGAL tenancy ACT (VIII OF 1886), S 168. 

sustained by the applicant on account of the decree or 
judgment, and he deposits in Court, the amount of 
rent admitted by him to be.due. If no rent is admit¬ 
ted to be due, no deposit is needed, {Jiuala Prasad. 
y.) CHANDRA DHUR DEY 7-. BHOLU KaI. 

2 Pat. L. T. 372 : 62 I. C. 80 ; 1921 P. H. C. C. 301. 

-S. 168 (b)— Rent suit for less than Rs, 

tried by Munsif specially empenoered—Appeal does not 
liCi 

No appeal lies against the decision, in a rent suit^ 
of a Munsif specially empowered under S. 153 (/J) of 
the B. T Act, where the value of the suit 
does not exceed Rs. 50 , iSuhrawardy and Graham. 

yy.) SuRENDRA Krishna Roy v. Abbas Ali. 

A. I. R. 1925 Cal. 1237.. 

-S. 153-A, Cls. (a) and (b)— Application .to- 

set aside ex parte decree—No deposit made — Proce- 
dure. 

Where an application is made to set aside an ex 
parte decree for rent and the tenant denies that any- 
rent is due, and therefore no deposit is made under 
S. I 53 *A (a) the Court should not admit the applica¬ 
tion without recording under S. 150 A (b), in writing; 
that it is satisfied that the deposit is not necessary. 
{Bcaeheroft, /.) AMANULLA V. AYFARJAN BIBI, 

^2 I. C. 444 (Cal.).. 

-S. 165 - of tenancy — Notice not re' 

quiring tenant to retnedy the misuse is not valid — 

C otn pc nsa t ion. 

A notice under S, 155 not requiring the tenant to> 
remedy the misuse, though it is capable of remedy,, 
but only asking for compensation to remedy the mis¬ 
use, is not valid. {li oodroffc and Ghosc. yy.') ShiB: 
CHARAN CHAKRABURTHY V. BEPIN Behary 

Chakraburthy. 27 C. W. N. 144 ; 

A. I. E. 1923 Cal. 149 (l).. 

-S. 166— Limitation Act. Art. 32 — Suit for 

ejeeisnent and compensation—Former claim time-barred,. 

Where in a suit for compensation and ejectment 
under S. 155 , the claim for ejectment is time barred, 
the claim for compensation is maintainable only if it 
is in time according to Art. 32 , Limitation Act as the- 
two claims are independent of each other. {N, R. 
Chattcriee and Ncivhould. yy .') KRISHNA DaS RaV 

V. mohendra Chandra Sil. 62 l. c. 779 : 

25 C. W. N. 930. 

-S. 158— Rate of rent not ascertained at the- 

time of application for settlement of fair rent — S* 158 - 
applies. 

Cl. (y) of S. 158 entitles a Court to determine the- 
rent payable by the tenant at the time of application,, 
and there is no reason why this should be restricted to* 
cases where the rate of rent has already been ascer¬ 
tained. If the contract is that the tenants shall pay a 
fair and equitable rent, then that is the existing rent 
payable and it is the business of the Court to ascertain.- 
it. {Mulliek and Ross, yy.^ RAM GOBIND SlNGH 

V, Shashi Sekhar Prasad Singh. 

1925 P. H. C. C. 153 : A. I. E. 1926 Pat. 617. 
Sa. 158 and 188— S, 158 does not oust the 
general jurisdiction of Court under Civ, Pro, Code. S,^ 
to entertain a suit for settlement of fair rent — Hence- 
suit by some only of the co-shakers is competent. 

S. 158 is not restrictive and the right to claim a fair 
and equitable rent is an obligation arising out of the 
contract between the parties and is enforceable in the 
ordinary Civil Courts under the provisions of S. 9 of 
I he Civ, Pro. Code. Hence S. 158 of the B. T. Act is no¬ 
bar to the maintenance of a suit for fair and equitable- 
rent, by plaintiffs who are not the entire body of the 
landlords. It cannot be held that the only jurisdicUoii! 
for assessing a fair rent, where no rent has at any time- 
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been previously assessed, is that conferred by Ss. 52, 

105 and IS7« 15^ similar sections of Act VIII of 
1885 . {Mullick and Ross, J/.) RaM GOBIND SingH 

V. Shashi Sekhar Prasau Singh. 

1925 P. H. C. C. 153 : A. I. R, 1925 Pat. 517. 

--S. IbB—Assessment of rent—Application for 

—Dismissal lor default—Subsequent suit for compen¬ 
sation—Not barred. 

A claim for assessment of rent under S. 158 of the 
IB. T. Act was dismissed for default under O. 9 , K. 8 , 
C. P. Code in the year 1915 . The landlords subse¬ 
quently instituted a suit against the defendant claim¬ 
ing compensation for occupation of the same land and 
a determination of the annual rent payable by the 
defendant. Held that an application under S. 158 of 
the B. T, Act was not a suit and its dismissal for 
default did not bar the subsequent claim for the de* 
termination of the annual rent payable by the defen¬ 
dants. {Miller, C. J. and Mullick, J.) JaNKI RaY 

z-. RaJa Kalanand Singh. 74 1. c. 464: 

2 Pat. 192 : 4 Pat. L. T. 705 : A. I. R. 1923 Pat. 381. 

■ '—S. 158 (B)“ Sale contrary to—Suit for de¬ 
claration of invalidity is governed by Art. 120 of the 
Lim. Act. 

/.) GHANSHYAM V. BaSDEB JHA. 

60 I. C. 529 (2) : 3 U. P. L. R. fPat ) 27. 

■ -——^S. 158-B —Notice to co-sharer landlord — Ab¬ 

sence of — Effect. 

The omission to serve upon a co-sharer landlord the 
notice required by S. 158-6 of the Bengal Tenancy 
Act need not nece.ssarily make the rule null and void. 
If the co-sharer landlord adopts the .sale and with¬ 
draws his portion of the purchase-money, the sale is 
equally valid as the provision is not based on grounds 
of public policy but for the benefit of the individual 
who can waive the same. {Mookerfee and Ckotzner, 

//.) RaJani Kanta Ghosez/. Sheikh Rahaman 
Gazi. 27 C. W. N. 765 : 37 C. L. J. 447 : 

A. I. R. 1924 Cal. 408. 

-Ss. 168-B and 159 —Sale under Rent decree — 

Tenure itself passes to auction purchaser — Art. 139 , 
Lim. Act does not apply. 

Art. 139 , of the Limitation Act is applicable only 
where the purchaser acquires the right, title and in¬ 
terest of the judgment-debtor. But the rights of a 
purchaser at a sale under a decree for rent must 
be governed by the B. T. Act. When a rent 
decree has been properly obtained, the tenure itself 
passes to the purchaser and not the right title and in¬ 
terest of the judgment-debtor only. The rights of the 
purchaser must be determined by the provisions of 
the B. T. Act under S. 158 -B and S. 159 . {Woodroffe, 
JValmsley and Sukrawardy, JJ^ JANENDRA 

Mohan Dutt v. Umesh Chandra Guha. 

• '• 26 C. W. N. 985 : A. I. R. 1922 Cal. 544. 

- S. 158-6 —Execution sale—Decree for consoli¬ 
dated rent of two holdings. 

Where a suit has been brought for the consolidated 
rent of two holdings upon the purchaser, no greater 
title is conferred upon the purchaser by subsequent 
sale in execution of the decree than the right, title 
and interest of the judgment-debtor. There is nothing 
in S. 158-6 of the B. T. Act which w’ould give the’ 
purchaser the right to acquire the rights therein men¬ 
tioned except by a purchase of the holding. {Miller, 
C.J.and Mullick, J.y DIPA MaHTON z/. LaLA 

Sheonandan Prasad, 1 Pat L; B. 467 (Civ.) ♦ 

A. I. B. 1924 Pat. 342. 

-^Ss. 159 and 161— Encumbrance — Includes — 

Prescriptive title. 

Per Woodroffe^ J .—The word encumbrance as useef 
in Ss. 159 and 161 of the Bengal Tenancy Act in- 
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eludes a statutory title acquired by a trespasser by 
adverse possession of the land of a defaulting tenant. 
{Woodroffe, Walmsley and Suhrawardy, //.) JN.A- 

NENDRA Mohan Dutt v. Umesh Chandra Guha. 

26 C. W. N. 985 : A. I. R. 1924 Cal. 544. 

-Ss. 159, 161 and 167 — 'Incumbrance — Adverse 

possession of a part of lands of defaulting tenure. 

The word “ incumbrance ” as used in Ss. 159 and 
161 of the B T. Act includes statutory title and 
interest acquired by a trespasser by adverse posses¬ 
sion of a part of the lands of the defaulting tenure or 
holding and such incumbrance cannot be annulled in 
any manner other than what is provided in S. 167 . 
{Mookeriee and Panton, J J.') ISAN CHANDRA v. 
Sefatulla, 26 C. W. N. 703 : 68 I. C. 219 ; 

35 C. L. J. 36 : A. I. R. 1922 Cal. 331. 
- —S. 159— Sale for arrears of rent — What 

passes. 

When in execution of a decree for arrears of rent a 
tenure is sold, the tenure is not extinguished, there is a 
transmission and not an extinction of interest. The 
purchaser takes the existing tenure subject to protect¬ 
ed interests, but with power to annul incumbrances 
thereon by recourse to the prescribed procedure. 
{Mookeriee, Neivbould and PearSon, //.) ChaNDI v. 
KaTYAYINI DEBI. 35 C. L. J, 292 : 69 1. C. 126 : 

49 C. 948 : A. I. R. 1922 Cal. 87. 
-S. 160— Occupancy right — Acquisition — Set¬ 
tled raiyat. 

If the raiyat has in the first instance the right of a 
raiyat at a fixed rate, and if he subsequently by conti¬ 
nuous possession for twelve years can acquire and does 
acquire a right of occupancy, there is no reason w’hy he 
should not be protected under S. 160 . {Sanderson, 
C. J. and Richardson, /.) SaRBESWAR PaTRA v. 
MaharaJ Sir Bejoy Chand MOHATAP. 49 C. 280 : 

26 C. W. N. Id : A. I. R. 1922 Cal. 287 (2). 

■—Ss. 160, 167 — Occupancy raiyat — Raiyat at 
fixed rate—Existence of both status in one person. 

A raiyat. who holds at a fixed rate of rent for more 
than 12 years continuously, becomes “ a settled raiyat 
of the village” and as such acquires a right of occu¬ 
pancy in all lands held by him as raiyat, and such right 
is protected uuder S. 160 , and cannot be annulled 
by notice under S. 167 of the Act. Per Sanderson, 
C. J .—A right of occupancy and the right of a raiyat 
holding at a fixed rate may exist in the same person in 
re.spect of the same land at the same time. Per Rich¬ 
ardson, J. —The higher status would supersede so much 
of the lower as might be inconsistent with it and either 
status might be used as a shield so far as it extends. 
{Sanderson, C. J. and Richardson, J.) SaRHESWAR 

Patra V. buoy chand Mahatap. 

26 C. W. N 15 : 63 I. C. 986 : 34 C. L. J. 233. 

— -S. 160— Lamilord recognising person as tendnt 
of portion of occupancy holding—The portion is'^protect- 

cd:^ 

Where a landjord recognises a person as the purchaser 
and tenant of a portion of a certain occupancy holding 
and permits the latter to pay rent in respect of such 
portion he gets an occupancy right in the portion of 
the holding, so that, that portion is a protected in¬ 
terest within the sense of S. 160 of the B. T. Act. 
{Foster, /.) HaNKAR SONUR v. BaSUDEO SinGH. 

86 I. C. 575 : A. I. B. 1925 Fat. 556. 

■ S. 160 Cb)— Sub tenure ceasing on the annul¬ 
ment of tenure by sale for arrears—Owner of sub¬ 
tenure can apply to avoid sale. 

S. 160 (^) refers to a temporary revenue settlement. 
Where on the annulment of a tenure by sale for arre¬ 
ars, the sub-tenure would cease with it, the owner 
of sub-tenure would be' interested in making the pay- 
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ment to avoid the sale. ^Adami and Sen, JJ.') DEBLAL 
JHA V. KUMA k Das. 2 0. W. N. 853 : 

A. I. B. 1925 Oudh 737. 

-S. 160 (b)— Auction purchase at a rent sale — 

l/cnuladar and tenants--Annulment of incumbrances — 
Suit for recovery of possession. 

Where it was contended relying on the entries in the 
settlement Khatian that the howladars are protected 
by virtue of the provisions of S. l6o (b). IIeld 
reliance cannot be placed on the entry in the Record-of* 
Rights. The sale having been made, notices issued to 
annul the incumbrances, and the suit commenced be 
fore the Record of-Rights was published, the entries 
made in the Record-of-Rights cannot affect the right of 
the auction purchaser purporting to have been acquir¬ 
ed by virtue of the annulment made by the notice. 
{Greaves and Ghosc, JJ.') SrIMATO JOHARA BaNOO 

V. Oanga Chandra Choudhury. 

A. I. R. 1922 Cal. 222. 

-S.160 (g)— Patni—Mortgage—If an interest 

protected. 

A mortgage of a patni is an interest which is pro¬ 
tected under S. 160 {g'). {Greaves and Afuher/ee, JJ*) 

Hari Mohan Dalal v. Purendra Nath Nag 
Chodhury. 20 I- 0. 955. 

-S- 161— Incumbrance — IV/iat is. 

Whether an interest not directly created by 
the talukdar, but allowed to grow up by his sufferance 
and negligence is an incumbrance within the defini¬ 
tion given in S. 161 of the Act. {Lord Philltmores') 
BipRADAS Pat. Chowdhgry V. Kamini Kumar. 

41 M. I. J. 638 : 47 Cal. 27 : 16 L. W. 180 : 
30 M. L. T. 138 : 26 C. W. N 465 : 66 I. C. 674 : 

4 U. P. L: R. (P. C.) 53 : 48 I. A. 499 : 

A. I. R. 1922 P. C. 48 (P. C.) 

-S. 161— Incumbrance — Cleaning of — What it 

includes. 

‘Incumbrance’ in S. 161 includes a statutory title and 
interest acquired by a trespasser by adverse possession 
of a part of the lands of the defaulting tenure. 
{Alookeriee and Pantem, ISaN CHANDRA v, 

SaftuLLa. 26 C. W. N. 703 : 68 I. C. 219 : 

35 C. L. J 36 :A. I. R. 1922 Cal. 331. 
— S. 161— Incumbrance — Aleaningof. 

' Incumbrances’ in S. 161 is some interest created or 
suffered to be acquired as in the case of adverse po.s* 
session by the tenant on his tenure or in limitation of 
his own intetest therein, and does not refer to the 
creation of an interest by a tenure-holder of an inferior 
grade. {N. R. Chatteriee and Greaves, /y.) MON- 

motha Nath Mitte v. Anath Bundhu Pal. 

b 3 T 61 I. C. 469 : 26 C. W. N. 106. 

■ - S. 167— Presumption—Origin subsequent to 

creation of —Patni Taluk must beshawn — Notice, 
where valid. 

For a plaintiff to avail himself of S, 167 of the Act 
and to annul the claims of tenants as incumbrances, 
he must show an origin subsequent to the creation of 
Patni Taluk. Otherwise the presumption would arise, 
that the origin ran back to a period antecedent to the 
creation of the Taluk and were rent free. A notice 
under S. 167 to be valid must be served within one 
year from the date of the sale or the date on which he 
first had notice of the incumbrance w'hicli ever was 
later. {Lord Phillimore.^ BIPKADAS ChaudHARI 
V. Kamini Kumar. 41. M. L. 3. 638 : 66 I. c. 674 : 
16 L. W. 180 : 80 U. L. T. 188 : 26 C. W. N. 465 : 
49 C. 27 : 4 IT. P. L. R. (P. C.) 63 : 48 I. A. 499 : 

A. I. B. 1922 P. C. 48 (P. C.) 

-S. 167 —Under notification of Local Govern- 

ment all Sub-Divisiottal Officers can issue notice-^Due 
service of notice must he proved—Order sheet is not 
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sufficient proof. 

By a notification published in the Calcutta Gazette^ 
dated 7 th January 1915 all the Sub-Divisional Officers 
of places to which the Bengal Tenancy Act applies 
are empowered to issue notices under S. 167 . A mere 
production of the order sheet is not sufficient to prove 
due ser^ ice of notice. It is imperative on the plain¬ 
tiff asking for the annulment of an encumbrance to 
prove due service of notice. {Suhrawardy and Duval^ 

JJ.) KRISHNA Kamini Dasi v. Pratapendra 
Chandra. A. I. R. 1925 Cal. 1199. 

-S. 167— Mortgage of holding—Sale and pur¬ 
chase by Mortgagee—Rent decree — Purckaset—Right 
to possession. 

A holding was mortgaged and at a sale is execution 
of the mortgage decree purchased by the mortgagee. 
Subsequently it was sold in execution of a rent decree 
and the purchaser in execution sued the mortgagee 
purchaser for possession. The latter set up the 
the mortgage as an encumbrance —Held the mortgage 
having been merged in the decree, the mortgagee pur¬ 
chaser had become the owner and could not resist he 
rent decree purchaser’s suit for possession. {Greaves 
and Cuming, JJ.) INDRA NaRAYAN GHOSE v. 
TaRINI PROSaD GUIN. 90 I. C, 746. 

- — 8 . 167— Annulment of encumbrance—Notice 
is essential. 

Before an encumbrance could be validly annulled 
it is essential under S. 167 of the B. T. Act that a 
notice should be served as provided in the section. 
{Sanderson, C- J . and Ghose, J.) JaTINDRA MOIIAK 
CHAKRAVARTHI V. BUOY Chand Mahatab. 

71 I. C. 284 (Cal.) : A. I. R. 1924 Cal. 396. 

- S. 167 —Sale of under-tenure in auction — 

Stdt for possession by plff. purchaser — Lim. Act does 
not apply. 

An under-tenure held by the defendant from the 
plaintiff was sold in execution of a rent-decree to a 
stranger but the purchaser never obtained possession. 
In execution of rent-decree against the stranger, the 
under-tenure was again sold more than twelve years 
after and purchased by the plaintiffs who sued for 
possession. Per Woodroffe, held that none of the arti¬ 
cles of the Limitation Act applied to the case but 
that the suit was barred under S. 187 B T. Act. 
{Woodroffe and Suhrawardy. JJ^ Contra.) JNANEN- 

dra Mohan Dutt v. Umesh Chandra Guha. 

26 C. W. N. 985 : A. I. B. 1922 Cal. 544. 
— — S. 167 — Incumbrances — Annulment of—^ 
Procedure. 

An encumbrance cannot be annulled in any man> 
ner other than what is provided in S. 167 . {Alookeriee 
and PantOfi. JJ.) ISAN CHANDRA v. SaFTULLA 

26 C. W. N. 703 : 68 I. C. 219 : 35 C. L. J. 36 : 

A.I. B. 1922 Oal. S31« 

- 8b. 167 and ^fi^Incumbrame—Annulment of 

cast be effected only by the method provided by section — 
for arrears of rent does not cancel mortgage^ 
Scope of^Rent sale—Enforcement of charge. 

A sale for arrears of rent does not ipso facto cancel 
a mortgage on the holding, being an incumbrance.. 
24 Cal. 746 , Rel. The fprocedure provided by S. 167 
of the B. T. Act is the only mode of annulling the in* 
cumbrance, and the purchaser must have recourse to 
the prescribed mode within the specified period, if he 
desires to annul the incumbrance. 22 Cal. 364 , Foil. A 
landlord purchaser, at a rent sale is, like any other 
purchaser, bound to follow the provisions of S. 167 . 
If the mortgage is not annulled on the expiry of one 
year from the date of the rent sale or from the date 
Vhen the landlord has notice of the incumbrance, the 
holding in the hands of the landlord-purchaser remans 
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subject to the mortgage no longer liable to be impeach¬ 
ed or extinguished. 24 C. W. N. 961 . Ref. The 
relative rights of the purchaser at the rent sale and the 
mortgagee should be determined with reference to 
their position at the time of the rent sale. If the 
purchaser at the rent sale has not availed himself of 
the privilege of annulling the mortgage within the pres¬ 
cribed period, he holds the property subject to the 
mortgage and is entitled to redeem. The mortgagee 
purchasing the property in execution of a decree ob¬ 
tained by him in the suit instituted on the mortgage in 
which the landlord-purchaser was not made a party, 
does not lose his right to be redeemed by the purcha¬ 
ser at rent sale. 14 M. I. A. 144 , Ref. 

S. 65 of the Act intends what is explicitly laid down 
in subsequent sections of the Act, that is, those in 
Chap. XIV, namely that the charge should be enfor¬ 
ced by the sale of the tenure or holding free of incum¬ 
brances, and if in any case, the decree for rent either 
has not been or cannot be enforced by the sale of the 
tenure or holding, the charge created by S. 65 cannot 
be enforced in any other way. 22 Cal. 364 Ref. 
{MookerUe and PantoHy //.) SiTAL CHANDRA 

MaJai V. Parbati Charan Chakrabarthi. 

35 C. L. J. I : 69 I. C 841 ; A. I. R. 1922 Cal. 32. 

“3. X^'t'—Anntilment of incnmbrance. 

Where in execution of a mortgage decree, D pur¬ 
chased the interest of one of the tenants of a holding, 
the whole of which was subsequently purchased by P 
in execution of a rent decree, held, that D became, 
by his purchase, the owner of the property and could 
not maintain that his mortgage still remained an in¬ 
cumbrance thereon which P was bound to annul under 
S. 167 of the Act. {Chatteriei and Nevjbould, J J.) 

SabJan Mandal V. Haripada Saha. 

66 I. c. 103 : 25 C. W. N. 424. 

y 167 and 161 - PPhat has to be anmiUed 

is ike darpatni— Incumbrance, 

Possession as a tenant cannot be adverse and does ' 
not constitute an incumbrance which must be annull¬ 
ed under S. 167 of the Act. The interest of a person 1 
in adverse possession is an incumbrance only \vhen the 
adverse possession has continued for the statutory 
period. There may be a chain of subordinate in¬ 
terest in a paint and there may be incumbrances, e.g., 
adverse possession for the statutory period on each of 
these various grades of subordinate tenures but a pur¬ 
chaser of the paint at a rent sale is not to find out all 
these interests and serve notices upon each of them 
under S. 167 of the Act. The sub-tenancy created 
by the tenant is the dar-patni that is an incumbrance 
under S. 161 and that only has to be annulled under 
c* therefore, has to be annulled under 

S. 167 is the sub-tenancy created by the patnidar i.e, 
the dar-patni as it was created and which would in¬ 
clude all the interests created or carved out of it. 
(^. R. Ckatterjee and Greaves, JJf) MONMOTHa 

Nath Mitterc*. Anath Bundhu Pal. 

61 I. C. 469 : 25 C, W. N. 106. 

I S. 167 —Rent decree and mortgage decree 
against holding—Purchaser in execution of, former 
decree must redeem mortgage within the time fixed by 
section. 

Where a holding is sold under two decrees first under 
a rent decree and second under a mortgage dec^’ee, the 
purchaser under the rent decree is entitled to posses¬ 
sion but with the condition that he redeems the 
mortgage which still subsists, within the time prescrib- 

Act. (JCkatterfce and Newbould, 

yy.) Bidhumukhi Dasi z/. Baba Sundari Dasi. 

69 I. C. 868 : 24 C. W. N. 961. 
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-- S . 167 —/ncumbrance — Ann jilment—Bu rden 

of Proof—Service of notice—Pendency of suit. 

The fact that a mortgage suit or any other suit has 
been instituted by the incumbrancer cannot deprive 
the auction-purchaser of his right to aunul the incum¬ 
brance under the B. T. Act if the application 
is made within the time prescribed by the section, 
that is to say, within one year of the date 
of the sale or the , date on which the purchaser 
first had notice of the incumbrance. Under 
S- 167 ( 3 ) once the Collector has issued the 

notice the incumbrance must be deemed to have 
been annulled. This does not mean that the 
validity of the decree and the consequent annulment 
of the incumbrance cannot afterwards be called in 
question. The effect of the section is to cast the bur¬ 
den of proof upon the person questioning the validity 
of the notice. It is incumbent on the plaintiffs^ 
(mortgagees of the occupancy holding) to prove that* 
the landlord had in fact notice of the incumbrance 
more than 12 months before he made the application 
to the Collector. {Daioson Miller. C. J. and Mullick 
/.) Nand Kishore CHAUDHUKI V. MaharaJa- 
dhiraJ Sir Rameshwar Singh Bahadur. 

2 Pat. L. R 19 : 78 1. C. 476 ; 

A. I. R. 1924 Pat. 515. 

— — - S. 167 —Rent decree—Sale in execution — Itt- 

cumbranres—If annulled. 

The mere sale of property in execution of a rent 
decree does not in itself without further steps being 
taken by the purchaser, annul any incumbrance there 
may be existing on the property sold. (^Dawson 
Miller, C. J. and Mullick, /.) RaM LaL MaNDER 
V, KULDIP NaRAYan TewaRI. 5 Pat. L. T. 407 : 

76 I. C. 841 : 3 Pat. 126 : A. I. R. 1924 Pat. 440. 
- S. 170 —Decree for rent—Attachtnent of hold¬ 
ing—Claims under O. 21 , R. 58 . 

When the jurisdiction of a Court is sought to be 
excluded on the ground that the pjoperty attached is 
of a particular description, it is open to the Court to 
ascertain the true nature of the property. The Court 
executing the decree can go into the question whether 
the decree was a decree under the provisions of the 
B. T. Act so as to bring into play the operation 
of S. 170 of the Act and prevent a claim being 
preferred to the property attached. (Richardson and 
Ghose, //.) JOTINDRA MOHAN PaL V. BHOLA 

Nath BhakaT. 27 c. w. N. 817 : 

A. I. B. 1923 Cal. 716. 

” —~-S. 170 (Jl^^Decree-holder — Application to 

certify satisfaction — Bona tides of applicant need not 
be gone into. 

Under S. 170 ( 2 ) of the B. T. Act no enquiry is 
needed, as to whether an application by the decree- 
holder to certify satisfaction is bona fide or not. The 
only condition laid down is that the application should 
have been made before the tenure or holding is knock¬ 
ed down to the auction purchaser. (jwala Prasad, 
/.) JAGDHARI RaI ». LaNGAT GOPE. 

4 Pat. L. T. 495 : 76 I. C. 676 (2): 

A. I. B. 1923 Pat. 672. 

S. 170 (Z')—Right to apply to set aside sale 
—B ransferee of non-transfer able holding. 

Where a holding has been sold in execution of a 
decree for rent obtained by the landlord, a transferee 
of a non-transferable holding who has not been re¬ 
cognised by his landlord cannot make a deposit of the 
decretal amount under 8 . 170 ( 3 ). 16 C L. J. 548 , 
Not Foil. (Hewbouldand Ghose, JJ,') BaRADA PRA¬ 
SAD ROY CHOUDHURY V. FOIJUDDI Halder. 

39 C. L. J. 428 : 28 C. W. N. 845 : 

A I. B, 1924 Cal 1006» 
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-—S. 170 (S ')—Transferee of non-transferable 

occupancy holding has no right to make a deposit. 

The transferee of a non-transferable occupancy 
holding is not entitled under S. 107 , sub-section ( 3 ) of 
the B. T. Act to make a deposit to avoid a sale in exe 
cution of a decree for rent. iTanton^ J.') RADHA 
Henode Mondal V. Nitai Chand Sant. 

38 C. L. J. 147 : 76 I. C. 358 : A. I. R. 1924 Cal. 186. 

—-^-S. 170 (3). — Deposit — Duty of Court. 

On an application for a deposit under S. 170 of the 
B. T. Act, notice must be given to the judgment-debtor 
and the decree-holder and it is the duty of the Court 
to decide whether the applicant has or has not a locus 
standi to deposit. {Bttcknill, _/.) KuNjA SiNGH t'. 

BarHO Ray. 4 Pat. L. T. 247 : 73 I. C. 12 : 

A. I. R. 1923 Pat. 353. 

-S. 170 (3 )—Right to make a deposit — Execu- 

•tion of decree against Hindu widow —Reversioner can’ 
not make a deposit. 

The words “an interest in the tenure 01 holding 
voidable on the sale ” in S. 170 ( 3 ) of the Bengal 
Tenancy Act mean “ an interest which is in existance 
at the time of the sale and which will become liable 
to be avoided on the sale taking place at the option of 
.someone.” Where a decree for rent put into execu¬ 
tion was one obtained against a Hindu widow, the 
reversionary heir expectant of her husband, on her 
death did not have an Interest in the tenure or holding 
voidable on the sale within the meaning of S. 170 of 
the Bengal Tenancy Act. (^Sanderson, C. J. asid Chot- 
zner, J.) MOHENDRA NaTH v. BaIDYA NaTH. 

26 C. W. N. 167 : 70 I. C. 127 : A. I. R. 1922 Cal. 95. 

-S. 171— Rent-decree against darpatnidar— 

Deposit by se-patnidar— Effect. 

Where in execution of a rent decree against a dar- 
patnidary a se-patnidar deposits the amount due, he is 
entitled to possession against both the dar-patnidar 
and his representatives in interest and can set oft the 
deposited amount, against the rent recoverable from 
him and is further entitled to interest on the sum depo¬ 
sited at 12 % per annum under S. 171 (i) (<?) of the 
Act. (^A/ookertee and Bucklandy J J JNANENDRA 

Nath Singha Ray v. Bhuboneswari Debi. 

63 I. C. 1004 : 33 C. L. J. 494. 

S. 171 —Payment into Court—Payment direct 
to decree-holder. 

Where, on an application to make payment into 
Court under S. 171 of the B. T. Act, the Court permits 
the applicant to pay directly to the decree-holder, the 
provisions of the section have been complied with. 
XCeuits and Das, //^) MOSAFIR LaL DAS v. GaNE- 
SH JHA. 4 Pat. L. T. 134 : 

1922 P. H. C. C. 347 : 71 I. C. 473 • 

A. 1. R. 1922 Pat. 6 6 
• ■ " S. 173 —Appeal lies against order under 

S- 173 where case falls under Civil Pro. Code, S- 47 — 
Auction-purchaser cannot appeal—Civil Pro. Code, 
S. 47* 

Where the question is one which is covered by S. 47 
Civil Pro. Code, an appeal is allowable from an order 
passed under S. 173 , Bengal Tenancy Act, though no 
provision for appeal is made in the Act itself. The right 
to appeal therefore from an order passed under S. 173 , 
Bengal Tenancy Act, depends upon the questions rai¬ 
sed and upon the party appealing. 19 C. 683 and 24 C. 
707 , Dist.: 13 C. L. /. 257 , Ref.; 19 C. L. J. 81 Foil. 
CSuhrmoardy and Duval, J/.') -\ZAM KHAN v. 
UMEDALI. a. I. R. 1925 Cal. 1223. 

~ ——S. 173 —Applicability of S. 47 , C. P- Code and 

Art. 166 , Lim. Act. 

. An application under S. 173 . B. T. Act, is cogniz- 
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able under S. 47 , C. P. Code, and that being so the 
operation of .\rt. 166 , Lim. Act. will be attracted. 
(Pearson and Graham, //.) HaRIPADA HaLDAR 

V. Baradaprosad Roy Choudhury. 

51 Cal. 1014 : 82 I. C. 322 : A. I. R. 1926 Cal. 351 

-S. Z and C.P.C., O. 21 . R. 90 — 

Setting aside of. 

Where the sale to the auction-purchaser of a hold¬ 
ing for arrears of rent was set aside on two distinct 
and several grounds under S. 173 , B.T. Act and O. 21 , 
R. 70 , C.P.C. and the order under the latter was appeal- 
able while untler the former Act it was not, the 
sale was set aside on two distinct grounds and the fact 
that an appeal lay .so far as one ground Was concerned 
would not confer a right of appeal in respect of the 
other. 3 C.W.N. 184 Foil. (Richardson and Ghose^ 

//.) amar Prasad Deb v. Gagan Chandra 
Haldar. a. I. R. 1922 Cal. 180. 

-S. 173 (2) — Purchase by iudgment-debtor in 

execution—Sale is voidable. 

Where the purchaser at the execution sale is the 
judgiiient-debtor himself, the sale is not void but only 
voidable. (Afullick and Bucknill, //.) SaiYID 

Muhammad amirul Hasan v, Muhammad Jew ad 
Husain. 6 Pat L. T. 18 : 74 I. C. 769 : 

A. I. R. 1924 Pat. 318. 
—— S. 173 (3)— Sale to benamidar of Judgment- 
debtor—If void—Discretion to set aside—Interference 
in revision. 

A sale to a benamidar of the judgment-debtor is not 
necessarily void but only voidable and it is within the 
discretion of the Court w’hich ordered execution to 
determine whether the sale should stand or not., In the 
absence of prejudice, the High Court will not interfere 
in ‘revision. (Suhrawardy and Duvil, J J.') Bro 

Jendra Nath Mukerjeez/. Jadunath Palta. 

80 I. C. 708 : A. I. R. 1925 Cal. 293. 
- S. 173 (3) — Co-sharer purchaser of non-trans¬ 
ferable holding cannot deposit rent decree amount 
utuier Civil. Pro. Code. O. 2 \, R. 89 . 

A purchaser under a money decree of a non-trans¬ 
ferable holding cannot invoke the provisions of S. 170 
( 3 ) in his aid and has therefore no locus standi to pay 
the money of the rent decree of his ow-n co-sharers 
though he himself was a fractional landlord. (Buck¬ 
nill, /.) Bishun Dayal V, Gaydish Narayan. 

2 P. L. R. 12 : 80 I. C. 823 : 
A. I R. 1924 Pat. 613. 

-S. n^—Applicability. 

S. 174 , B. T. Act, applies to a rent sale, under the 
Bengal Rent Recovery Act, or property in Orissa. 
(Cord Du/iedin.) KSHETRABASHI MaHANTI v, RaT- 
NAKAR. 70 I. C. 278 : 38 C. 1. J. 229 (P C.). 

- S. 174 —Extension to Orissa—Sale for arre¬ 
ars of rent —.S'. 174 , if applicalde. 

After the Extension of the Act to Orissa, S. 174 
applies to suits under the Old Rent Law in Revenue 
Courts. (Lord Dunedin.') LaKSHMIDAR MaHANTI 

V. RatnakaR Mahapatre. 40 M. L. J. 548 : 

48 I.A. 123 : 25 C. W. N. 1009 : 14 L. W. 338 : 
(1921) M. W. N. 399 : 3 U. P L. R. (P. C.) 26 : 

61 I. C. 1 : 2 Pat. L. T. 463 (P. C.) 
-■ ■ —— S. 174 — Appeal—Order refusing to set aside 

sale. 

There is no appeal against an order dismissing for 
default an application to set aside a sale in execution 
of a rent decree by an unregistered purchaser of the 
holding. (Afukerjee,/.) DEBRANI DeBYa i, KUMAR 
Sarat Kumar Roy. 

39 C. L. J. 622 ; A.I.R. 1924 Cal. 791. 
— —S. 174 — Judgment-debtoPs holding 'sold in 
execution to third party—Payment of s % fnade within 
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thirty days — Decree-holder joining with judgment’ 
debtor in applying to set the sale aside — S, 174 was 
held to be not sufficiently complied with. 

Where in execution of a decree of rent the tenant’s 
holding was sold and was purchased by a third party, 
but within thirty days of the sale the deposit of 5 
per cent, of the purchase money for paj'ment as com¬ 
pensation to the auction purchaser was made in Court 
and the deposit was accompanied by a petition stating 
that the amount recoverable under the decree had 
been paid to the decree-holder who himself joined in 
this petition ; 

//eld, that the provisions of S. 174 were not suffi¬ 
ciently complied with. {Mnllich and /loss, JJ.) 
Raghunandan PANDEY V, GaJraj Mandal. 

192y P. H. C. C. 183 : A. I. R. 1923 Pat. 625. 

--S. 174 —Question between iudgment-debtor 

and the auction purchaser—No appeal lies. 

On a ejuestion under S. 174 between the judgment- 
debtor and the auction purchaser no appeal lies. 
{Mullick and Ross, //.) RAGHUNANDAN PaNDEY v. 
GAJR.AJ MaNDAL. 1925 P. H. C. C. 183 : 

A. I. R. 1925 Pat« 52 « 
■"■“■“S. 174— Setting aside sale—'Deposit of atnount 
—Validity of deposit —Mistake. 

A judgment-debtor, who was permitted to deposit; 
the decretal amount with costs and compensation, 
went to the execution moharir who drew up an account 
and showed that the amount paid in by the judgment- 
debtor petitioner was correct and on the basis of that i 
account he deposited the sums specified. It was found ' 
that no order had been passed by the Court as to what ' 
the costs were and the judgment-debtor came well 
within the time allowed for the deposit and obtained 
the permission of the Court to deposit the amount. He 
also obtained an order in the order sheet from the Court 
that he had deposited the full decree amount with 
costs and compensation. He was therefore permitted 
to believe that he had paid the full amount until after 
the time allowed for the deposit had elapsed, when the | 
decree-holder came forward and pointed out that the 
amount was not sufficient. /leld, that the judgment* - 
debtor having been misled by an honest mistake ought ' 
to be allowed to deposit the deficiency in the amount 
and that the sale should be set aside on such deposit 
being made. An executing Court is lacking in the due 
discharge of its duty in entertaining an application to 
■set aside a sale until it has satisfied itself that the sta¬ 
tutory condition provided by S. 174 of the B. T. Act 
have been fulfilled. It is the duty of the executing 
•Court, before entering in the order sheet that the full 
decretal amount with costs and compensation had been 
deposited, to satisfy itself as to what were the costs to 
paid by the judgment-debtor and where, owing to 
this neglect of duty on the part of the Court, the peti¬ 
tioner was lulled into security, and the amount of short-- 
Age was not very great, the judgment-debtor should 
not be prejudiced on account of the default bn the part 
•of the Court. {Adafhi, /.) DiDAR ALI z/. KUSUM 
Kumar. '4 Pat. L. T. 642 : 71 I. C. 925 : 

A. I. R. 1924 Pat. 256, 

■ S. 174—Order under—Suit to set aside does 
•not lie. (Aftiler, C. /. and Ross, /.) PaHLeD SinGH 
■V. SaJIWaN RaI. 6 Pat. L. J. 16 ; 

_61 I. C. 126 : 2 Pat. L T. 66 . 

■”“S. Vt 9—^Object of the section is to prevent con' 
tractmg out of the statute by the tenant—Agreement 
•frustrating the object is void. 

S. 178 was enacted in order to safeguard the interests 
•of raiyats. The Scope of that Section is to prevent certain 
contracts Between 'landlord and tenant, the effect of 
■which may be to place the raiyat- but of the protection 

Q. D.—VOL, I—22 
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(:)(c). 

afforded to him by the Bengal Tenancy Act. It there* 
fore enacts that the rights conferred by the Bengal 
Tenancy Act upon the raiyat cannot be destroyed by 
means of any agreement. Where the effect of the 
agreement is to prevent the defendant who has been 
found to be a settled raiyat of the village acquiring the 
right of occupancy in the land in suit under S. 21 of 
the Bengal Tenancy Act, the agreement is void. The 
view that because at the time when a certain agree¬ 
ment was entered into, there w’as no right in the defend¬ 
ant, the agreement could not in any sense contravene 
the provisions of S. 178 , Bengal Tenancy Act, is not 
correct. iSuhrawardy and Duval, JJ.') KaSEM 

Sheikh v. Tarakeshwar Dutta. 

A. I. R. 1925 Cal. 1065. 

-—S. 178— Tenancy on new terms — Acceptance by 

raiyats at fixed rates of rent. 

S. 178 of the B. T. Act does not affect the validity 
of a contract creating a tenancy on new terms entered 
into between the landlord and tenants who had the 
status of raiyats at a fixed rate of rent in 1890 . 
{Mookerjee and Cuming, JJ.) SaRAT CHANDRA 

De Das V. Taraprasanna Bhattacharya. 

36 C- L. J. 333 ; 70 I. C. 437 : A. I. R. 1923 Cal. 141. 

178— No raiyati interest can be created by 
contract, but registered lease after occupying Zerait is 
not illegal. 

S. 178 only bars a contract against the accrual of 
occupancy right. Section 178 is not contravened by 
the execution of registered lease after occupation of 
the Zerait lands for some time. (Jwala Prasad, A. C. 
J.and Kuhoant Sahay, J.) RaMJI RaM v. BaNSI 
Raut. 1924 P. H. C. C. 337 : 4 Pat. 89 : 

6 P. L T. 240 : 84 I. C. 305 : A. I. R. 1925 Pat- 241. 

' ' ■ ' “S. 178— Section does not apply to a compro¬ 
mise concerning the very existence of occupancy right. 

Where the question in dispute in a suit was clearly 
whether an occupancy right existed or whether it did 
not and there was undoubtedly a bona fide dispute 
between the parties as to the existence of such a right 
and if by a compromise the parties agreed that such a 
right did not exist and that agreement is enforced by a 
decree, then it is no longer open to either of the parties 
to question the findings or validity of that decree 
and to plead the non-extinction of occupancy right by 
having recourse to S. 178 . {Dawson Miller, C. J. and 
/Culwant Sahay, J.) C. G. MACDONALD TeKNA- 
RAIN Rai. 7o I. C. 997 ; A. I. R. 1925 Pat. 113. 

~ S. 178 (a)— Compensation—Land aeguisition 

—Agreement not to claim a share of compensation. 

.\r\ agreement that an occupancy raiyat will not, in 
the event of acquisition by the Crown, claim a share 
of the Compensation money, is a covenant not 
affecting the title or status of the raiyat and is there¬ 
fore not affected by clause (a) of Section 178 . It is 
therefore legal and enforceable. {Mookerjee and 
BuCkland, JJ.) ASHUTOSH CHANDRA MiTRA 

Haripada Ganguh. 


V. ii. J 


100 


N A-uai. 

~ '““S* 178 \ l)(^tL^^Contract against compensation. 

A term iri contract of lease, that if the land is acquir¬ 
ed by a public body, the tenant will not get compensa*' 
tion for the same is not affected by S. 178 {a) nor does 
it affect the tenant's status. {Mookerjee and Buckland, 

Ashutosh Chandra Mitraz/. Haripada 
Gangull . 62 I. C. 793 (Cal.). 

--—S. 178(1) (c) — Contravention. 

The landlord and (he tenaht cannot contract them- 
selv^ out of the provisions of Si 49 , B. T. Act. 
KMookerjieand Suhrdwardy, y/.)GANESH CHANDRA 

Pal V. Chandra Mohan Dutt. 28 a W. N. 984 : 
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Cl)(e). 

84 I. C. 730 : A. I. B. 1925 Cal. 199- 

-—S. 178 (1) (e)— Efecimeut^ provision for^ 

h'^ality of. 

Even when a tenancy created by a consent decree 
of the Court providing for a provision for ejectment, 
the tenant cannot be ejected under the consent decree, 
if it is contrary to the provisions of the Bengal Tenancy 
Act, under which alone, a tenant can be ejected. 
{.Mockerice and Eanton, JJ GOPAL v. KiPURTH. 

66 I. C. 766 : 34 C. L. J. 157. 

-——S. 178 (S)—Contract uiith''ut consideration 

for enhancement of rent is void. 

An agreement to pay enhanced rent in consideration 
of a non existing obligation is void under S. 178 (;?) of 
the Bengal Tenancy Act (A/i//er, C. J. and Adamic 
/.) Grant v. Eklal Jha. 3 Pat. L. T. 386 : 

67 I.C. 49 : 1922 P.H.C C. 177 : A. I. R. 1922 Pat. 171. 

-—S. 179— Permanent mokurrari tenant and 

landlord can contract as they like—The particular 
lease 7oas held to create permanent mokurrari tenure. 

Where the effect of an agreement and kabutiyat 
executed simultaneously was that the plaintiff let out 
certain land to the defendant as a kaimi jama (Perma¬ 
nent Tenancy) which was heritable, and where there 
were covenants in the kabuliyat restraining the tenant 
from excavating a pond or tank and cutting trees, and 
the tenant agreed to pay additional rent for any 
additional area that may be found by measurement in 
his possession but was not to be entitled to claim re¬ 
duction of rent for diminution in area, and the tenant 
.also undertook to pay in future any sum that might 
be assessed by the original maliks of the land or by 
the Government : 

I/eld, that the effect of the documents was to create 
a permanent mokurrari tenancy and that the lease was 
therefore governed by S .179 of the Bengal Tenancy Act. 

Held further that it w'as open to the parties to 
enter into a contract on any terms agreed upon by them. 
1923 Cal. 50 ^ Foil. {Suhraivardy and Duvaly //.') 

Kasem Sheikh v. Tarakeshwak Dutta. 

A. I. R. 1925 Cal. 1065. 
-—S. 179 — Interest o7t rent — Permanent mokur¬ 
rari tenure. 

\\ here the word mokurrari has not been used in 
the document and there is no express provision in the 
document that the rent shall not be enhanced, but 
there is some indication in the document to show that 
the parties did not intend that there should be an 
enhancement of rent, and where the kabuliyat pro¬ 
vides that, if there was an increase in the land on 
measurement, the tenant would have to pay rent 
separately for the excess area at the rate stipulated in 
the kabuliyat', that shows the rent was a fixed one be¬ 
cause it could not have been intended that the tenant 
would pay for the excess area at the rate stipulated in 
the kabuliyat and at the same time would have to pay 
at an enhanced rate for the original area mentioned in 
the kabuliyat. The tenure is permanent mokurrari 
and interest is payable on rent as agreed. {Chatter/ee 
and HendersoUy //.) Chandy ChaRAN v. 
SreEMUITY AZIZUNNESSA, a. I. R. 1922 Cal, 18. 

-S. 180—“ Chur ’* is land formed by fluvial 

action. 

The word “ chur " must be understood in its ordi¬ 
nary sense of land formed by fluvial action, that is to 
say, it is a word referring to the character of the soil 
and not to site of the deposit. {Walmsley and M. N. 
MukerjeCy JJ.') CHANDRA KUMAR AlCH v. JlBAN 

Krishna Nath, 29 C. W. N. 290 : 

80 I. C. 702 : A, I. R. 1925 Gal. 249. 
——- S. 182— Applies only when land is held as 
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Homestead. 

S. 182 is not applicable unless the land is held as- 
homestead ; in other words, it is not sufficient for a 
raiyat that the character of land is such as would 
justify its use as a homestead and must be established 
that the land is used by the raiyat as his homestead.^ 
(^Mookcriee and Rankiny JJf) MAHARAJAH BAHADUR 

Sir prodyot Kumar TagoreUmesh Chandra 
Saha. 72 I.C. 640 : A. I. R. 1924 Cal. 367^ 

-S. 182 — Homestead—User for keeping agri- 

cultural cattle — Ejectment. 

The deft, was found to be a settled raiyat of the- 
village where the disputed land was situated. He was 
also found to have lands under cultivation ; he got 
these lands cultivated by hired labourers whom h& 
supplied with his own cattle and ploughs. He had also 
his granary and khainar within his own homestead, 
heldy on these circumstances, it was plain that as the 
deft, was a raiyat, the disputed land was governed by 
either S. 182 or by the other provisions of the B. T.. 
Act. It cannot be maintained that because a settled 
raiyat takes settlement of a piece of land, adjacent to 
his homestead though for purposes not agricultural, 
the tenancy of the new plot of land is governed by 
S. 182 of the B.T. Act. (,A/ooker/ee and Chotznery JJff 
GlRlS CHANDRA BHATTACHARYA v. BHABATARAN 
ShaKARI. 37 C.L.J. 524 : 74 I. C. 552 : 

A. I. B. 1923 Cal. 667. 

-S. 182— Homestead lands if sub/eet to the 

operation of S. 30 . 

Homestead lands are subject to the operation of 
S. 30 but it is open to the tenant to prove that the rent 
of the Homestead land by custom or local usage is not 
liable to be enhanced under S. 30 . (^Cumingand Pan” 
tony J/.) RESHEECASE LaW z/. CHINTAMONI. 

36 C. L. J. 305 : 70 I. C. 636 : 27 C. W. N. 962 r 

A. I. B. 1922 Cal. 510. 

-S. 182 —Tenant holding only a portion — That 

portion not a Part of any other holding of his — B. T, 
Act does not apply. 

Where the defendants had a tenancy right in a part 
of land which was however not a part of any other 
holding of theirs as a raiyat : 

Heldy that such tenancy is not governed by the pro¬ 
vision of the Bengal Tenancy .4ct. The provisions of 
S. 182 are not applicable to such a case. {JCulwanf 
Sahayy /.) HaRIHAR PRASAD SiNGH v. GHARBA- 
RAN KOERI. 3 Pat. L. E. 174 : 88 I. C. 553 : 

A. 1. B. 1925 Fat. 61Z. 

-S. 183— Under-raiyat—Status of—Acquisition 

of occupancy rights—Traftsfer of under-raiyati in- 
terest—Legality of—Consent of landlord — Estoppel. 

The B. T. Act has taken away the under raiyaPs- 
right of acquiring a right of occupancy under any con¬ 
dition except by local usage or custom. He is no- 
better than a tenant at will with no tangible interest in 
the land except that of holding it till the end of the 
agricultural year. The right of an under-raiyat is not 
heritable or transferable. 18 C. L. J 262 ; 42 C. 751 ;; 
43 C. 164 ; 32 C. L. J. 46 ; 46 C. 43 Ref. The right 
of an under-rai>at is so unsubstantial that it gives him 
no title to recover possession even from a trespasser* 
An under-raiyat’s interest is not transferable even with 
the consent of the raiyat. Even if it is so transferable, 
a consent by the raiyat given long after the transfer 
cannot be said to have been made with the landlord’s- 
consent. (^Suhrawardy and Grahaniy J JNA- 
NENDRA Nath MUSTAPHI Vy DUKHIRAM SaNTRA* 

28 C. W. N. 865 : 82 1. 0. 386 : 40 0 L. J. 90 2 

A.I.B. 1924 Gal. 860. 

' S. 188 —Suit for enhesncemctit^All eo'sharerf 


l . I U .V- 

* 

/ 

i 



341 


CIVIL, CRIMINAL & REVENUE 


342 


BENGAL TENANCY ACT (VIII OF 1885), S. 188. 

must loin as plaintiffs. 

In a suit for enhancement of rent all co-sharer 
landlords must be joined as plaintiffs or at least it 
must be shown that those co-sharer landlords who 
have been joined as defendants had refused to join as 
plaintiffs. 3 ^ 270 (P. C.) Foil. i^Suhrawardy and 

Page, //.) SiRiSH Chandra Pal Chaudhury v. 

DEBENDRA NATH SINHA ROY. 79 I. C. 369 : 

A. I. R. 1925 Cal. 522. 
--S. 188— Saddar Malguzar is agent of the 

proprietors afui can file suits on their behalf. 

The word “ agent ” in S. 188 includes agents. Ben¬ 
gal Tenancy Act or any other law makes no special 
provision to restrict the meaning of the word agent to 
a single individual. Therefore the Saddar Malguzars 
who constitute the entire body of landlords must be 
deemed to be agents of the proprietors whose rights 
remain in abeyance so long as the property is managed 
by the Malguzars under the regulation. The Malgu¬ 
zars therefore can file suits as agents. {Suhrawardy 
and Duval, JJ.') RaMJuDDIN v. Rai RaDHA 
KaNTA. 80 I. c. 987 : A. I. R. 1925 Cal. 245. 

■ ' S. 188— Suit jn ejectment of trespassers— 

Section does not apply. 

S. 188 , B. T. Act, applies only to cases of landlords 
and can have no application to a suit in ejectment 
against trespassers. {Sanderson, C, J and Chose, / ) 
ReaJuddin Patwari V. Syed Abdul Jobbar. 

69 I. C. 504 : A. I. R. 1924 Cal. 445. 

-S. 188 — Applicability—Suit for arrears of 

rent is not governed by section —Pent suit by manager 
of joint Hindu family—Other members are not neces¬ 
sary parties. 

Provisions of S. i 88 have no application to the insti¬ 
tution of a suit for arrears of rent, The tendency of 
modem decisions is in favour of the representative 
character of the manager, though, no doubt, the ques¬ 
tion must be decided in each individual case or special 
class of cases subject to the operation of relevant 
statutory provisions, if any, such as the one embodied 
in S. 188 of the B. T. Act. A suit for rent instituted 
by the managing member of a joint Mitakshara family 
cannot fail merely because the infant co-parceners 
have not been placed on the record as joint plaintiffs 
or as pro forma defts. {Mookerjee and Chotzner, JJ.) 
KaLIPADA DaS V. RaJA SaTI PRASAD GaNGA. 

27 C. W. N. 372 : 72 I. C. 722 : 36 C. L. J. 234 : 

A. I. R. 1922 Cal. 468. 
" -Ss. 188, 52 and 154 — Suit for enhancement 
of rent — Parties—Suit by one co-sharer landlord — 
Severance of tenancy—Evidence of. 

It is not competent to one of several co-sharer 
landlords to sue for enhancement of rent or 
for additional rent in respect of additional area 
alleged to be comprised in a jote. The mere fact 
that a tenant agrees to pay a rent to one of the co- 
sharer landlords separately, does not constitute a seve¬ 
rance of the tenancy. If, however, there is a separate 
iabuliyat in favour of one of the co-sharer landlords it 
is evidence of a separate tenancy. {Chatteriee and 
Hewbould, JJ.') MONMOTHA PAUL CHAUDHURY 

V. mohendra Nath Bose. 65 i. c. 469 : 

A. I. R. 1922 Cal. 284 

--S. 188 —Rent claimed on separate holdings 

under separate agreement—Section does not apply. 

The right to sue for assessment is a right given by 
the general law and S. i 88 will not apply in a case 
where rent is claimed for lands as forming separate 
holdings under separate agreements. {Das and Adami, 
JJ.') Partap MaHTON V. MT. WAZIR-UN-NISSA. ^ 

4 Fat. 604 : 6 P. L. T. 367 ; 88 I. C. 687 : 

1923 P. H. C. C. 125 : A. I. R. 1925 Pat. 559. 
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-S. 188— Some co-sharcrs subsequently repu¬ 
diating the application — S. 188 is not contravened. 

Where the application under S. 105 , B. T. Act, ap¬ 
pears to have been filed by all co-sharer landlords, the 
subsequent conduct of some of the joint landlords in 
repudiating the authority of the others to sign the 
application on their behalf and retiring from the case 
will not attract the provisions of S. 188 so as to defeat 
the application if the other joint landlords choose to 
proceed with it. {Dawson Miller, C. J. and Kitlwant 
Sahay, /.) HaZARI LaL v. AMBIKA GIR. 

3 P. 67 : 1923 P. H. C. C. 273 : 2 P. L. R. 169 : 

791. C. 5 ; 5 P. L. T. 591 : A. I. R. 1924 Pat. 104. 
-S. 188— Operation against tenants. 

S. 188 applies to joint landlords and applies only 
where the landlord is required or authorised by the 
Bengal Tenancy Act to do something. But it has no 
direct application to the tenants ; and it certainly does 
not touch the question whether the tenants being 
authorised to claim a right as against the landlords and 
acting together can put fonvard that claim in a suit by 
a co-sharer landlord. The principle that underlies 
S. 188 is that where two or more persons have a joint 
right, they cannot assert that right except jointly. 21 
C. L. J. 315 Dissented. {Coutts and Das, JJ.} 
Kesho Prasad v. Ramdeni. 2 P. 183 : 

4 P. L. T. 689 : 74 I. C. 454 : A. I. R, 1923 Pat. 397. 

- - S. 188— Co-sharer landlords — Suit for rent 

by one, when lies. 

Where a tenant makes a contract by w’hich he is lia¬ 
ble to pay rent to .several co-sharers jointly, one co¬ 
sharer cannot maintain a suit for the whole rent. S. 188 
of the B. T. Act demands that landlords shall do joint¬ 
ly anything which they are under the Acts required 
or authorised to do, but there is nothing to prevent one 
co sharer from bringing a suit for the whole rent after 
making the co-sharers who refuse to join as plaintiffs, 
defendants in the suit. 35 Cal. 331 Ref. Again if a 
co-sharer can prove that there is a contract, express or 
implied, by which a tenant is liable to pay him his 
share of the rent separately, then he may bring a suit 
for that part of the rent without joining his co-sharers 
as defendants, but the decree obtained by him is to be 
executed as money and not a rent decree. On the other 
hand, notwithstanding such arrangement for separate 
collection all the co-sharers may sue jointly for the 
whole rent. To further facilitate the recovery of 
arrears of rent due to a co-sharer who is in dispute with 
his tenants or with his fellow-landlords, the legislature 
enacted S. 148 -A of the Bengal Tenancy Act. The 
section requires firstly, that the co-sharer shall sue to 
recover the rent due to all the co-sharer landlords, in 
respect of the entire holding ; secondly, that he must 
make all the remaining co-sharers parties to the suit ; 
and thirdly, that he must state that he is able to 
ascertain what rent is due for the w’hole tenure or 
holding or whether the rent due to other co-sharer 
landlords has been paid, owing to the refusal or 
neglect of the tenant or of the co-sharer landlords, 
defendants in the suit, to furnish him with direct 
information on these points or on either of them. In 
such a case the plaintiff co-sharer will be entitled to 
proceed with the suit for his share only of the rent 
and a decree obtained in a suit so framed shall be as 
effectual as a decree obtained by the sole landlord in 
a suit brought for the rent due to all the landlords. 
If in the suit it is found that the co-sharer landlords 
have realised rent in excess of their shares, then they 
will be liable to reimburse the plaintiff to the extent 
of the excess realised by them. 4 Pat. L. J. 500 Ref. 
{Miller, C. J and Mullick, /.) RaJGIRI SINGH v. 
JADUNATH Singh. 1922 P. H. C. C. 355 : 
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BENGAL TENANCY ACT (VIII OF 1885), S. 189. 

4 Pat. L. T. 39 : A. I. R. 1923 Pat. 41. 
-S. 189— Kecord-pf Rights—Entry in — Bound¬ 
aries of neighbouring estates—Cadastral survey map 
—Value of. 

rhe entry ill the RecorcJ-of-Rights operates in the 
same way between iaiidlorcl and tenant, as between 
landlorrls of the same or of neighbouring estates 
or between tenant and tenant. The entry must be 
presumed to be correct until it is shown by the evi¬ 
dence to be incorrect. A Cadastral survey map is a 
map of very great importance. As is well known the 
first stage in the preparation of the Kecord-of-Rights is 
the Cadastral survey and demarcation of boundaries, 
'i'he procedure for a survey though directed to be 
made under the provisions of the Act must be that 
laid down in the llengal Survey Act and it must be 
conducted with ail the publicity and notice to all the 
parties concerned as laid down in that Act. {Das and 
Ross, yy.) Mazharul EKBAL V. RaJagopal Lal. 

1924 P. H. C. C. 213 : A. I. R. 1924 Pat. 719. 

-S. 192 —Contract in force—Aleaning of — 

Tenant's right to land settled with Zemindar — Con¬ 
tract before the passing of the B. T. A^ct. 

Where the intention of the parties to the contract 
was that the lease should comprise all the lands with¬ 
in it and the rent was settled at a lump sum for all 
the lands leased out, the tenant has a right to the 
lands settled with the Zemindar after resumption by 
Government. The words “ lease or contract in force” 
in S. 192 of the Bengal Tenancy Act have reference 
to the words ‘‘ lease ” or *‘ contract ” in the opening 
lines of the section and do not affect contracts entered 
into before the pa.ssing of the Act. S. 192 does not, 
either expressly or impliedly, give power to a Revenue 
Officer to fix a rent so as to affect contracts entered 
into, before the passing of the .Act. (Chatterlee and 
Pearson, JJ.) PraFULLA NaTH TaGORE v. T. C. 
Tweedie. 35 C. L. J. 14 : 65 I. C. 234 : 

A. I. R. 1922 Cal. 248. 

■-S. 195 (e) — Rent decree—Sale of patni—Suit 

for possession by purchaser—Rights of Patnidar—If 
affected. 

The B. T. Act does not in view of S. 195 {e) affect 
the rights of patnidars under the Patni Regulation and 
where the purchaser of a patni at a sale in execution 
of a rent decree sues to recover possession after giving 
notice under S. 167 , H. T. Act, his rights under the 
Patni Regulation are not affected. {Suhrawardy ami 
Duval, yy.) DURLAV CHANDRA CHOWDHURI V. 

Jamiruddin Ahamed Chowdhuri. 

90 1. C. 405. 

-—Chap. XIV— Execution of rent decree — 

Objection to. can be raised by tenant—Special procedure 
under Chapter XIV—Effect of. 

It is competent for a tenant against whom a decree 
for arrears of rent has been passed to raise an objec¬ 
tion in the execution proceeding that execution of 
such a decree is barred under the special provisions 
of Chapter XIV’ of the Act. Such an objection can¬ 
not be taken if the decree is executed as a decree for 
money under the provisions of the Civil Procedure 
Code. {Chattcr/cc and Panton. //.') ATULCHANDRA 
BaSU V. AripShaIK. 65 I. C. 810 (Cal.). 

’ ■ Sch. Ill— Real purchaser in possession for 

two years—Effect of. 

Where a purchaser at an execution sale is 

kept out of possession for a period of two years by the 
real purchaser, the former’s title becomes extinguished 
under Sch. Ill to the Bengal Tenancy Act. {Teunon 
and iVewbonld. JJ.') HaRISH CHANDRA GUHA V. 

Kripendra COOMAR Chakravarti. 

59 I. C. 719: 24 C. W. N. 1024. 


BENGAL tenancy ACT (VIII OF 1886). Sch. HI 
Art. 3. ’ 

- Sch. Ill, Art. 1 (a)— Ejectment of lessee of 

Zerait land is not governed by the Schedule — Non-occu¬ 
pancy right— Limitation. 

Schedule III, Art. i (/j) of the B.T. Act (as amend¬ 
ed) does not apply to suits to eject persons who were 
not non-occupancy raiyats of the land under Ch. VI of 
the Act. To fall within the article, the non-occupancy 
raiyat must be a person who, before the expiry of his 
term, had acquired the status and rights of a non¬ 
occupancy raiyat under Ch. VI of the Act. A lessee 
of a proprietor’s private or Zerait land is not such a 
non-occupancy raiyat. {Sir John Edge"). MahaNTH 
Jagarnath Das v. Janki Singh 43 M. L. J. 56 • 
49 I. A. 81 : 66 I. C. 337 : 26 C. W. N. 833 • 
36 C. L. J. 506 : (1922) M. W. N. 410 • 
1 Pat. 340 : 3 Pat. L. T. 197 S 
31 M. L. T. 231 : A. I. R. 1922 P. C. 142 (P.C.). 

-Sch. Ill, Art 2 Applicability — Deposit 

u>tder S. 6l of the Act. 

The limitation prescribed in Sch. Ill, Art. 2 (< 2 ) of 
the B. T. Act only applies to cases where the deposit 
has been made under S. 61 of the Act and if no deposit 
has been made within the meaning of this section the 
limitation period cannot apply. {Dawson Miller. C.J. 
and Maepherson. J.) MUSST. BiBI WaJIBUNNISSa 
Begum v. Babu Lal Mahton. 90 I. C. 871: 

1926 P. H. C. C. 298. 
———Sch. Ill, Art. 3— Applicability—Constructive 
dispossession. •*> 

The two years* period of limitation under Sch. Ill, 
Art. 3 applies only to cases of actual dispossession by 
the landlord of the tenant and not constructive dis¬ 
possession. {Greaves and Mukerjee. /J.) RaJANI 

Kanta Biswas v. Panchanan Mondal 

90 I. C. 793. 

——-Sch. Ill, Art. 3— Plea of special limitation 

may be raised by Persons claiming under the landlords 
and so it can be inquired into in a suit in which land¬ 
lords are not impleaded. 

The plea of special limitation under Art. 3 , Sch. Ill, 
Bengal Tenancy Act. is available not only to the land 
lord but also to persons claiming under the landlord 
and therefore the question relating to special limitation 
may be inquired into even if the landlords were not 
parties to the suit, or if the landlords being made 
parties-to the suit, did not appear to contest the suit 
but were satisfied with the order passed by the Court 
below and did not challenge it on appeal. 24 Cal. 40 
Ref. {Suhrawardy and Chotzner. JJ.') ABDUL 
MaZID MIR V. GOSHAI DaS BACHAR. 

79 I. C. 569 : A. I. R. 1926 Cal. 461. 

--Sch. Ill, Art. 3— Landlord claiming title by 

auction purchase — Dispossession of raiyat — Suit for 
Possession by ryot — Limitation. 

A landlord claiming title by pvirchase in execution 
of a rent decree against a third person whom he alleg¬ 
ed to be the tenant dispossessed plaintiG (the raiyati) 
of a part of his holding. It was found that the decree 
and sale were fraudulent and the plaintiff continued iit 
possession even afterwards. In a suit by plaintiff for 
possession. Held, that the suit was not governed by 
the 2 years* rule of limitation under Sch III, Art, 3 . 
24 C. W. N. 382 ; 17 C. W. N. 317 Ref. {Suhra- 
ivardy and Page. JJ.) KeDAR NATH BISWAS V', 

Kamini Sundari DaSva. 28 C. W. N. 482 : 

78 I. C. 514 : A. I. R. 1924 Cal. 623. 
■■ ■—Sch. Ill, Art. 3— Applicability- 

Art. 3 does not apply to a .suit which is not a suit 
between the landlord and tenant. The time under the 
article begins to run from the decision of the first 
Court. {.Greaves and Chose. J J.) GOPINATH JALUA 
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BENGAL TENANCY ACT (VIII OF 1885), Sch. Ill, 
Art. 3. 

V. BHAJaHaRI Das. 68 I. C. 472 ^ 

A I. E. 1923 Cal. 327 (2). 

-Sch. Ill, Art 3— o)i-trnjisferabU occupancy 

holding — FuYchaser—Recognition by some of the land¬ 
lords—Dispossession by landlord not recognising — 
Limitation for suit. 

Art. 3 Sch. Ill relates only to a suit brought by 
a raiyat or under-raiyat against his landlord and not to 
a suit by a tenant against third parties who are tres¬ 
passers. 15 C 317 ; 17 C. 926 Ref. All the landlords, 
other than the contesting defendants accepted the 
plaintiff w’ho had purchased a non-transferable occu¬ 
pancy holding as their tenants. The contesting de¬ 
fendant took possession not only of his share but of the 
entire holding. More than three years after the dis¬ 
possession, plaintiff sued for possession. NeldfiXXizt. 
the suit was not barred by limitation under Sch.' III, 
Art. 3 . {A/oohertee and Panton, JJ.') ABDUL KaDER 

SARKARt/. Sheikh Dal Mahomed. 

84 I. C. 25 : 39 C. L. J. 581. 

— --Sch. Ill, Art. 3— Dispossession by tenants 

settled by co-sharer landlords—Article applies. 

Art. 3 , Sch. Ill of the Act is applicable where the 
dispossession is effected by the tenants settled upon 
the land by co-sharer landlords with the help of their 
naib. 25 C. W. N. 168 Foil. (^Chattertee and Pearson, 

jj.) Profulla Chandra Ghose v. Baburam 
Manual. 65 I c. 1 : 34 C. l. J. 462. 

— --Sch III, Art. 3— Dispossession of tenant by 

landlord and by a third person is within the article 

Where a raiyati tenant is di.'^po.ssessed by a third 
person, who subsequently obtains a settlement from 
the landlord, the landlord having no hand in the ten¬ 
ant’s ouster, the dispossession is not one by the land¬ 
lord and the tenant’s suit for possession is not govern¬ 
ed by Art. 3 . Where the landlord granted a settle¬ 
ment of the holding to his peons, and the raiyati 
tenant was dispossessed by them with the help of land¬ 
lord’s burknndazes and at the landlord’s instigation a 
suit by the tenant for possession is governed by Art. 3 . 
{,N. R, Chatter}ee and Suhrawardy, JJf) ARMAN 
PEEDA V. MaNIK SaRKaR. 62 I. C. 690 (Cal.). 

-Sch. Ill, Art. 3— Dispossession — Grant of a 

new lease is not. 

Art. 3 applies only where the dispos.«ession has been 
effefted either by the landlord or by his agent acting 
within the scope of his authority. The grant of a 
lease to a new tenant by the landlord is not equiva¬ 
lent to a dispossession by the landlord. (A/ooher/ee, 

A, C. J. and Fletcher, /.) HaRAN ChaNDRA BaRAI 
V. HaRI CHARAN BaRAI. 61 I.C. 899: 25 C.W,N. 102. 

-Sch. Ill, Art. 3— Applicability of — Essentials 

of—Shorter period of limitation. 

The shorter period of limitation prescribed by 
Sch. Ill, Art. 3 applies on proof that the plaintiff is a 
raiyat and that he was dispossessed by the landlords. 
Where the plaintiff had purchased a portion of the 
tenant’s holding in execution of a money decree and 
had ne'-er obtained delivery of possession, the article 
does not apply. 2 Pat. L. J. 567 Dist. {^Ross and 
Sen, JJ.') HaRI MOHAN PRASAD CHAUDHURY v. 
MD. KaSHIDUL HAQlfE. 5 Pat. L. T. 616 : 

1924 P. H. C. C. 268 : A. I. B. 1924 Pat. 780. 

-^Sch. Ill, Art, 3— Essentials for — Appiica- 

bility. 

The essential conditions which must be satisfied in 
order to attract the operation of Sch. Ill, Art. 3 of the 

B. T. Act are these : First, the decree must be obtain¬ 
ed in a suit between landlord and tenant, and secondly, 
the provisions of the Bengal Tenancy Act must be 
applicable to them. {^Cantts and Das, J J.) RaGHU- 


BENGAL VILLAGE SELF-GOVERNMENT ACT 
(V OF 1919), S. 61. 

NATH SaHAY V. CHOWA MaHTON. 

3 Pat. L. T. 525 : 67 I. C. 882 : A. I. E. 1922 Pat. 602. 
-^Sch. Ill, Art. 3 —Landlord and tenant — Set¬ 
tlement of land by tenant with other persons — Dispos¬ 
session by landlord—Suit for recaz'cry of possession — 
Limitation. 

A person to whom 1,100 bighas of nakcli Jote land 
had been let for cultivation settled the land with ten¬ 
ants. He sued for recovery of possession alleging dis¬ 
possession by the landlord. that the suit was 

governed by Sch. III. Art. 3 . To find out whether a 
person is a raiyat or not within the meaning of 
Sch. Ill, Art. 3 the test is not the use v\hich the tenant 
has made of the land but the purpose for which the 
land is leased. K.Das and Ross, JJ.) GaYAN DaS 
7 '. DWARKA MaNDAR. 3 Pat. 640 : 82 I. C. 79 : 

1924 P. H. C. C. 269 : A. I. R. 1924 Pat. 657. 

-Sch. Ill, Art. 3— Applicability of—Suit for 

possession of portion of holding is -within the article. 

Art. 1 . of Sch. HI to the Act applies to suits to re¬ 
cover possession of land claimed by an ocj.upancy 
tenant and not to suits to recover posses.sion of an 
occupancy ‘holding’, and a suit for lands forming a 
portion of an occupancy holding falls within the arti¬ 
cle. iCoutts and Ross, JJ.) JOWHAR ALI v 
ALARAKHU. 63 I. C. 481 : 2 Pat. L. T. 615. 

-Sch. Ill, Art. 3 (1)— Dispossession by land¬ 
lord. 

Obiter .—Where the landlord purchases the holding 
in execution of a rent-decree it merges in the landlord’s 
interest and when he or a lessee from him, proceeds 
to take possession from the original tenant, the dispos¬ 
session is one by the landlord within Art. 3 ( 1 ). 
iTeunon and Abdul Ma/id, JJ.) EridaJ Al,I BiS- 
WAS V, ARJUN c:handra Biswas. 62 l.c. 704 (Cal.) 

-Sch. III. Art. 6 — -Rent decree unnecessary — 

Prayer for declaration does not change character of 
decree. 

The insertion of an unnecessary prayer for declara 
tion as to the piff.’s share in the Bhaoli produce, does 
not prevent the decree in a suit betw’een landlord and 
tenant from being a rent decree and consequently the 
limitation for execution of that decree Ks that provided 
by Sch. Ill, Art. 6 of the B. T. Act. {Coutts and 
Das, JJ.) Dakgahi MTAN Z'. Mt. Mango Kuer 

1923 P. H. C. C. 5 : 3 Pat. L. T. 563 : 

1 P. 779 : 67 I. C. 869 : A. I. R. 1922 Pat. 566 (2). 

-(AMENDMENT) ACT (II OF 1918). 

■ ■ —S. 49 (e) (2)— Aboriginal — Penver to mort¬ 

gage — Sanction of Collector 

The power of an aboriginal to effect a mortgage of 
his land is restricted by the provisions of S. 49 (tf)- 
sub-S. ( 2 ) of the Act under which such a tenant is 
empowered only to make a complete usufructuary 
mortgage of his land and the permission of the Collec¬ 
tor cannot enlarge the pow’er of an aboriginal to effect 
a mortgage of his holding in any other way than by a 
complete usufructuary mortgage. (JValmsley and 
Ghose, J J.) GaNGARAM MaJHI v. BaMAPADA 
MaHAPATRa. 68 I. C. 301 : A.I.R. 1923 Cal. 313 (2). 
BENGAL VILLAGE SELF-GOVERNMENT ACT 
(V OF \2\2)~-Rules under R, 8 — Applicability — 
Meeiisig for electio^i of President. 

R. 8 and other rules relating to meetings under 
S. loi ( 2 ) (^) of the Act do not govern meetings of the- 
members of a Union Board convened by a Govern¬ 
ment Officer for the purpose of electing a President 
after a general election. (^Suhrawardy and Duval, 

yy*) Nasaruddin Manual v Anath Nath 
CHOWDHURY. 90 I. C. 700 : 62 Cal. 943.. 

— —s-S, 51— Validity of electiem — Suit — If lies. 
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S£QU£ST. 

8. 51 of Act V' of 1919 does not bar the jurisdiction 
of a Civil Court to entertain a suit contesting the 
validity of an election under the Act. {SuArawardy 
<ind Duvall JJ ) NaSARUDDIN MaNDAL v. AnaTH 
Nath Chowdhurv. 90 I. C. 700 : 52 Cal. 943. 

££Qn£ST. 

.9<v(i) Hindu Law—Religious Endowment 
AND Wills. 

(2) MAHOMEDAN I.AW—WaKF AND WILLS. 

( 3 ) Wills. 

BERAE ATTENDEE VILLAGES TENANCY LAW. 

-S. 40— Aiite-alienaiion tenant — Rights of. 

The rights of an izara tenant are transferable not- 
■withstanding any contract to the contrary and the 
tenant could not be ejected from his holding by his 
landlord as such, for any case. {Rrideaux, A. J. C.) 
Sheik imam v. Ramachandra. 71 I. c. 25 : 

A. I. E 1923 Nag. 69 (2) 
BEEAR INAM RULES (1879). 

■ Deshpande allowance—Nature of—Succession 

to, 

Deshpande allowance is an “ inam ” governed by the 
Berar Inam Rules, 1859 , Whether a certain person is 
entitled to succeed to it depends on the question 
whether they are the direct lineal heirs of the present 
incumbent or the incumbent to whom the inam is 
directed to be continued hereditarily when the rules 
were made. (A'otval, A. J. C.") ChaNDRABHAGa 
V. GaNKSEH KeSHO. 75 I. C. 932 : 

A. I. R. 1924 Nag. 234. 

-E. 5 —Government can alter or modify the 

rules. 

The Herar Inam Rules lay down the conditions 
which are usually to accompany an inam grant, but 
they contain nothing to prevent Government from 
altering or modifying any of the conditions in the case 
of any particular grant ; and where the right of inheri¬ 
tance is by the certificate confined to a particular class 
of descendants which in its exclusion of all females 
from enjoyment is in terms unambiguous, there is no 
reason why the grant in these terms should not have 
■effect. Where the succession of a party to the inam 
did not involve a re-grant by Government but was 
merely a continuance of the grant to him in accordance 
with its originally declared terms, he holds the estate 
burtiened with the obligation of recognising the rights 
of the other party to the share of income declared by 
a decree against the party. {Lord Blanesbnrgh.) 

Mir Subhan ali v. Imami Begum. 

50 M. L. J. 136 : 21 N. L. R. 117 : 62 I. A. 294 : 

23 A. L. J. 667 : 86 I. C. 347 : 
(1926; M. W. N. 635 : A. I. E. 1925 P. C. 184 (P C.). 

-E. 6 — Devolution of inam estate —Madat- 

mash— Alienation of — Validity. 

The devolution and incidents of an inam estate in 
Berar are regulated by the Berar Inam Rules subject 
entirely to the Sanad or certificate evidencing the 
special terms of the grant. 

Madatmash is a grant for maintenance or subsist¬ 
ence under R. 5 and any permanent alienation or a 
transaction likely to result in a permanent alienation 
can only be acted on during the lifetime of the then 
certificate holder and at his death by the order sanc¬ 
tioning the appointment of anotherthe land 
passes to him free of any incumbrances imposed on the 
land by the last holder. {Prideaux and Kinkhede^ 

A. J. Cs.) Baliram Singh v. Ramchandra. 

78 I. C. 77 : A. I. R. 1924 Nag. 398. 

-R. 6 —''Lineal heirs' in R. 5 refer to heirs of 

first grantee. 

The lineal heirs referred to in R. 5 , cl. 2 (first) are 
the lineal heirs of the first grantee under British rule. 


BEEAB LAND REVENUE CODE (1896), S. 3. 

(A otvaf A. J, G.') GHANDRABHAGA v. GaNESH 
KESHAV. 75 I. C. 932 • A. I. R. 1924 Nae QUA 

-R. 6 —Scope of. ® * * 

The Berar Inam Rules are merely instructions to 
Revenue Officers for the original settlement of claims 
to jagirs and they lay down the conditions that shall 
ordinarily govern each grant. {Hallifax and Pride- 
auxy A. J. Csf) Subhan Ali v. Imami Begam. 

65 I. C. 194 : A. I. R 1922 Nag. I 29 

-Rr. 6 , 9 —Impartibility is not a condition 

under the section. 

The condition of impartibility is not one of the 
restrictions imposed by R. 5 , though R. 9 provides 
that service grants cannot be divided. {Dhobley. a / 
C.) KriSHNAJI V. NILaKANTH. 18 N. L. R 163 .* 

69 I. C. 800 : 6 N. L. J. 25 : A. I. E. 1922 Nag. 62 ! 

-R. 7 {2)—Deshmukhi cash inam wt within 

the ritle. 

A Deshniukhi cash inam does not fall under Rule 7 
( 2 ) so as to be governed by Rule 5 ( 2 ). The grant 
is a perpetual hereditary grant for the maintenance of 
the dignity of the members of the family and each 
person entitled for the time being to a share must be 
held to be holding that share for his life only. {Kofoal 

A. J. C.) Shanker Rao t/. Khushal Rao, * 

75 I. C. 999 : A. I. E. 1923 Nag. 329. 

■ ■ ■— Cl. U atui IV—Scope of. 

W’here the Inam certificate itself does not mention 
the class and in the certificate the purpose of the grant 
is stated to be the service of the Kazi and mainten¬ 
ance, and the tenure to be in perpetuity conditional on 
service. Held, the grant is both a maintenance and a 
service grant. As a service grant the inam does fall 
under class II. The main purpose of the inam was 
the maintenance of the family and the service stipu¬ 
lated for is not necessarily personal service by the 
particular person in whose name the certificate for the 
time being stands, but is service by any member or 
members of the family of the first grantee from the 
British Government. {KotvaL A. J. C.) Syed WaZ- 
RUDDIN V. SHAHBUDDIN. ’ 

71 I. C. 160 : A. I. E. 1922 Nag. 264. 
- Cl. Ill, E 5 —Inam estates in Berar — Suc¬ 
cession—Descendants through females—Rights of. 

Subject to the special terms, if any, of the grant the 
devolution and incident of an inam estate in Ber:^ are 
governed by the Berar Inam Rules, 1879 . The recog¬ 
nition of a jagir or inam by the Government operates 
as a fresh starting point to provide conditions for its 
future enjoyment and devolution, ii N. L. R. 150 , 
Foil. It is the recognition by the Government of an 
inam undei the Berar Inam Rules that operates as the 
real root of title of the grantee as against the Govern¬ 
ment. The expression " farzandan ” means offspring 
or lineal descendants and includes daughters but not 
the children of daughters. {Dhobley^ A. J. C.) 
CHOTU V. AKBAR ALI. 

65 I. C. 72 ; A. I. R. 1922 Nag. 170. 
BERAR LAND REVENUE CODE (1896). 

■— Ss. 3, 209 — Hindu Joint Mitakshara family 
—Can b€ co-occupant. 

The cumulative effect of the definitions of ‘Occu¬ 
pant’ and *co-occupant’, * holder’ ‘holding* and ‘to 
hold land’ is that a person who is entitled to possession 
and enjoyment or disposal of unalienated land or a 
person holding such right solely on his own account or 
wholly or partially in trust for another person or class 
of persons or every one of such holders of the right, 
is a co-occupant. 

A joint A/itakshara Hindu family is such a co-occu¬ 
pant and constitutes a single co-occupant irrespective 
of the number of the co-parceners constituting it. 
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BEBAB land REVENtlE CODE (1896), S. 56. 

There is not only unity of title but unity of posses¬ 
sion and enjoyment with all the incidents of the right 
of survivorship attached to it ; therefore in suits the 
manager is deemed to represent a joint family. In the 
same way, when ail members join in suing, each mem- 
.ber is deemed to sue not in his individual right but by 
.way of enforcing a joint right. ^Kinkkedey A. /. C.) 
KISAN V. SiTARAM. 

81 I. C. 1009 : A. I. R. 1925 Nag. 160 (2). 
» —Ss. 56 and 4 --Amount Payable by ante-jagir 

tenant to Jagirdar is revenue and is a charge on the 
holding. 

The sum payable on account of a holding by the 
inferior holder, who is not a tenant is land revenue 
and is as such a charge on the holding whether the 
amount is payable to Government or not. {/Cotval, 

A. /. C.) Shamrao V. Shri Sitaram MaharaJ. 

18 N. I. B. 206 : 68 I. C. 289 : A. I, R. 1923 Nag. 5 . 
— —S. 78— Ante-alienation tenanty—IVhat mtest 
be Proved, 

To prove an ante-alienation tenancy, a tenant must 
establish that his ancestors or predecessors-in-title pos¬ 
sessed the land prior to the period when the grantee 
got the village on payment of a fixed proportion of 
the revenue. The fact of the tenant having held out 
at survey rates for a period of forty years is not pre¬ 
sumptive of an anti-alienation tenancy. Where there 
is no proof of an express agreement as to the perma¬ 
nency of the lease on a fixed rental or to the duration 
•of the lease, it must be presumed that unless the ten¬ 
ant can establish protection against arbitrary eviction, 
and a right to hold on a just and reasonable rent, the 
normal incident of the law of the landlord and tenant 
holds good, and that the landlord is entitled both to 
enhance rent and evict after proper notice. (^Batten 
and Prideaux, A. J. Cs.) GaNPAT v. SaMBHSHIV. 

4 N. L. J. 235. 

“““ S. 78 (2)— Original/Jiknown. 

If It can be proved with certainty that the tenancy did 
not commence till after a certain point of time then 
dt cannot be said of such a tenancy that evidence of 
its commencement has been, lost by reason of its anti- 
•quity. A tenant of such holding is not protected by 
S. 78 ( 2 ). 14 N. L, R. Ill Foil. In the absence of any 
proof that the tenancy was perpetual or that the defen¬ 
dant was an ante-jagir tenant, it must be assumed that 
he was an annual tenant. (^Dhobley, A. J. C.') YeSH- 
WANT V, ShIWAPPA. 

68 I. C. 178 : A. I. R. 1923 Nag. 129 (2). 

--S. 79— Tenancy from year to year—Notice to 

^uit^Ejectment suit. 

In the case of a tenant from year to year, notice to 
quit is necessary before an ejectment suit can be filed. 
iBaker, J. C.) BaLKRISHNA v. RaGHUNATH. 

90 I. C. 43. 

---S, 96 (1)— Record-of Rights — Presumption of 

■correctness. 

Under S. 96 (i) of the Berar Land Revenue 
'Code, there is an initial presumption of correctness 
about the entries in a Record-of-Rights. {Ninh/iede, 
A. /. C.). DATTATRAYA V. AMRIT. 

89 I. C. 763. 

■■ —S. 96 (1)— Entries in Record-of Rights^ 

Presumption. 

There is a presumption of correctness attached to 
entries in the Record-of-Rights under S. 96 (i) of the 
Berar Land Revenue Code and such an entry would 
•Support the title of the recorded holder of the survey 
number or at any rate his possession. (;JCUikhede, A.J. 
•C.) DaULAT V. RaMAPPA. 90 I. C. 196. 

" - 8 . Xh^^Patwari is a public servant. 

■As a patwari is entrusted with the work of collecting 


BERAR LAND REVENUE CODE (1896), S. 223. 

land revenue and under S. 158 of the 1.. R. Code, 
cesses can be collected as if they are land revenue, a 
Patwari is a public servant within the definition in the 
Penal Code. {Batten, J. C.) LOCAL GoVT., C. P. v. 
Madho Patwari. 23 Cr. 1. J. 557 : 

68 I. C. 157 : A.I.R. 1923 Nag. 146. 

-S. 160 (iii) —Cess is payable by—StiPerior 

holder. 

Under S, 160 the cesses in an alienated village are 
recoverable from the superior holder, and it lies on 
him to show, if he throws the liability on another 
person how the case is taken out of the application of 
that section. {Kotwal, A. J. C.') RaMCHANDRA v. 
ISHRABHO. 64 I. C. 202 : A. I. R. 1922 Nag. 168. 

——S. 205 —Agreement to sell—Specific perform¬ 
ance decreed — Pre-emption—Right of. 

An agreement to sell land does not give rise to a 
right of pre-emption, but where on the basis of the 
agreement specific performance has been decreed, the 
right of pre-emption can be enforced. {Kotwal, 
A. J. C*.). Tukaram V. Ukarda. 

76 I. C. 374 : A. I. R. 1924 Nag. 337. 

-S. 205— A/ehernama for no fixed amount is not 

within the section. 

A Mehernama without indicating the amount of 
mehr is not a sale or a relinquishment. It is the giv¬ 
ing of the land as a family settlement. {Prideaux, 
A. J. C.) Mahatap Khan v. Mt. Ashabi. 

76 I. C. 668 : A. I. R. 1923 Nag. 330. 

- Ss. 205 and 211— Co-occupant may be a 

temple. 

There is nothing in the Berar Land Revenue Code 
to indicate that the co-occupant who is entitled to 
pre-empt must be a human being. A temple acting 
through its trustees can also pre-empt. {Kotwal, 
A. J. C.). Bakaram V. Hiralal. 

71 I. C. 39 : A. I. R. 1923 Nag. 96. 

-S. 205 —Right to Pre-emption—Agreement to 

resell—Effect of. 

A pre-emptor’s right under S. 205 of the Berar 
Land Revenue Code cannot be defeated by the vendee 
reselling to the vendor after a pre-emption decree has 
been passed. 2 N. L. R. 150 Foil. {Prideaux, A./.C.) 
BaPL V. BHOMI. 18 N. L.R. 202 : 

68 I. C. 498 : A, I. R. 1923 Nag. 26. 

-S. 209— Pre-emption—Joint Hindu family — 

If a co-occuPant. 

A joint Hindu family is a “ co-occupant ” within 
the meaning of S. 209 for the purpose of claiming 
rights of pre-emption. The cumulative effect of the 
definitions of the expression “occupant,” “holder,” 
“ holding,” etc., in the Code is that a person in whom 
the righf to possession, enjoyment or disposal of un¬ 
alienated land vests, or a class of persons or where 
there are more holders than one any one of such 
holders is an occupant and when there are more occu¬ 
pants than one in a single holding, each is a co-occu¬ 
pant. {Kinkhede^ A. J. C.) KiSAN v. SiTARAM. 

81 I. C. 1009 : A. I. R. 1925 Nag. 160 (2). 
----S. 210— Pre-emption. 

S. 210 of the Berar Land Revenue Code does not 
apply to the case of a sale of land by a co-occupant 
to his co-occupant and a stranger. {Kotval, A.J.C.) 
SakharaM V. SheORAM. 21 N. L. R. 189. 

■S. 220 —Civil Courts Jurisdiction—Suit for 
declaring land reserved for grazing cattle. 

A suit for declaring that certain land is reserved for 
cattle grazing and as such cannot be let out is cogni¬ 
zable by a Civil Court, as it does not fall under S. 220 . 
{Baker, J. C.) RaMBUX v. MOTI. 20 N. L. R. 70 : 

78 I. C. 872 : A. I. R. 1924 Nag. 256. 

■——S. 223— Applicability—Tenant must have held 
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BEEAK MUNICIPAL LAW (1886). 

Pri^r /.* aliiiiaiion. 

S- 222 of the n.-rar I.and Revenue Code applies 
only when the tenant has held from a period anterior 
to the alienation. The fact,of the tenant having held 
oat at survey rates for a period of forty years does not 
necessitate any pve^iiniption of an ante-alienation tetv 
ancy. Where there is no proof of an express agree¬ 
ment as to the permanency of the lease, on a fixed 
rental or to the duration of the lease, there is a pre¬ 
sumption that unless the tenant can establish protec¬ 
tion against the arbitrary eviction, and title to hold on 
a just and reasonable rent, the normal incident of the 
law of landlord and tenant is applicable and that the 
landlord is entitled both to enhance rent and evict after 
proper notice. (Batten and Pridcaux^ A. J. Cs.') 
Gan PAT V. SambaSHIV. 4 N. L J. 235. 

BERAE MUNICIPAL LAW (1886). 

- Malkapur A/nnicipality — Paxa^dc income. 

The income taxable is the income derived from the 
profession or art practised or trade carried on within 
the municipal limits. If the outside income is brought 
in and mixed with the income made within the rnunici 
parity and spent there, the v liole income will no doubt 
be taxable, but if the outside income is not at all 
brought in, but is kept at the place where it is earned, 
it cannot be taken into consideration while assessing 
the professional tax. iD/tol>/ey, A. J- C.) MaI.KAPUR 
MUNICIPALITV V. AafrIT WaMAN. 18 N. L. R, 121 : 

65 I. C. 532 : 0 N. L. J. 214 : A I. R. 1922 Nag. 10. 

-Ss. 51 and 53 —Municipal tax, of > can 

be raised in Civil Courts—h rofessional tax—Levy of 
—Suhlfct of the tax. 

The jurisdiction of the Civil Courts is not ousted 
when the i]uestion is, whether a particular tax purport¬ 
ing to have been imposed under the Rerar Municipal 
Law has any legal existence. When the levy and 
assessment of any tax by the committee, purporting 
to be done under the authority of the Berar Munici¬ 
pal Law is alleged to be ultra vires, the Civil ('ourts 
have jurisdiction to entertain the suit. 8 N. L. R. 
107 ; 24 M. 124 ; 35 C 859 , Rel. Where the com¬ 
mittee acted ultra rdres^ and charged income not 
liable to tax, the Civil Court has jurisdiction to enter¬ 
tain the suit and to direct the refund of the amount 
realised in excess. It is not competent to a Munici¬ 
pality in Berar to assess to tax professional income 
derived by the assessec outside the Municipal limits, 
when such income is not brought into or mixed up 
with the income arising within the Municipality. 48 
C. 443 , Kef. (^Dhobley, A. /. C.) MUNICIPAL 

Committee, Malkapur v. Amrit Waman 
DaLaL. 5 N. L, J. 214 .• 18 N. L, B. 121 : 

65 I. C. 632 : A. I. R 1922 Nag. 10. 

BERAR PATELS AND PATWARIS LAW (1900). 

- Rules—Berar Laud Rei'enuf Afanuaf Vol II 

p. Duties of Patwaris. 

The wording of the rules is not very precise, but it 
seems to mean that Patwari has no responsibility for 
any work arising outside his circle. {Batten^ J. C.) 

I.ocal Government, C. P. v. Madho Patwari. 

23 Cr. L. J. 667 : 68 I. C. 157 r 
A. I. R. 1923 Nag. 146. 

———Ss. 20 and 6-A (4)— Suit for dizdsion of Patel 
allowance does ttol lie iti Civil Court. 

A suit as to the division of balance of emoluments 
by the patel in proportion to share under S. 6 *A ( 4 ) 

is not triable by Civil Courts. Under S .20 of the Berar 
Patels and Patwaris Law a Civil Court has no jurisdic¬ 
tion to try a claim for a share of the arrears of 
allowance due to a Patel in virtue of his office. 
(^Kotwaf A. J. C.) ChaMPAT v. GaNPAT RaO. 


BIHAR & 0RI8SA COURT-FEE AMENDMENT ACT 
(II OF 1922), Sch. 1, Art. 1. 

68 I. C. 506 : A. I. R. 1923 Nag, 16. 
BERAR TENANCY ACT. 

-S. 140— Ante-alienation tenant—Rights of. 

The rights of an izara tenant are transferable not¬ 
withstanding any contract to the contrary and the- 
tenant could not be ejected from his holding by his- 
landlord as such, for any case. {Prideaux, A: J 

C.) Sheikh Imam v. Ramachandra. 711, c. 25 l 

A. I. R. 1923 Nag. 69 (2). 

BERAR WASTE LAND RULES (1865). 

- Distinct clectio?/ by the lessee folUnued by ait 

application and agreement between lessee and Govern¬ 
ment and grant of sanad is essential foi- acquisition 
of proprietary rights. 

Where no application for proprietary rights or 
patelki rights was ever made during the continuance of 
the lease, the mere fact that on the expiry of the lease • 
when the assessment was raised, the tenant paid the- 
enhanced assessment for two years is not enough to 
constitute the proprietary rights referred to in the rules, 
which contemplate a distinct election by the lessee- 
followed by an application and an agreement between 
the lessee and C/overnment to abide by the condi¬ 
tions and then the grant of a sanad conferring pro- 
prietary rights. {Baler,/. C.) JANKIBAI z/. PaRVATI. 

87 I. C. 1036 : A.I. R.1925 Nag. 368. 

BETROTHAL. 

See (i) Damage. 

( 2 ) Hindu Law—Marriage 

( 3 ) Tort. 

BETTING. 

See (i) Contract Act, S. 30 . 

( 2 ) Gambling acts (Local and Imperial). 

BHAGDARI TENURE. 

See Land Tenure. 

BIAS. 

See Practice—Judge. 

BID. 

See (0 C. P. CODE, O. 21. Kr. 69, 82. 

(2)'C0NTRACT Act, S. 2 (a) and {b). 

BIDDER AND PURCHASER. 

See (1) C. P. Code, O. 21, Kr, 69, 82. 

( 2 ) Contract Act, S. 2 (<?) and (5). 
BIGAMY. 

See PENAL CODE, SS. 494. 405. 

BIHAR AND ORISSA COURT-FEE AMENDMENT 
ACT (II OF 1922). 

- Appeal filed after the Act should bear new 

Court-Fees. 

An appeal memorandum filed after the amending 
Act came into force and the vakalat should be stamp¬ 
ed under the new Court Fees Act, and the copies of 
judgment and decree if obtained before the Amend¬ 
ing Act came into force, need only bear the Court- 
fee required by the old Co»irt Fees Act as it stood 
before the amendment. {Jzoala Prasad, y.) AnaND 

Ram Pramhans v. Ram Gulam Sahu. 

3 Pat. L. T 820 ; 71 I. C. 426 .• 1922 P. H. C. C. S 66 : 

1 Fat, L. R. 12 : 2 Fat. 264 : A.I.R. 1923 Pat. 150. 

-Sch. 1, Art. 1— Civil Procedure Code, O. 41 , 

R. i. 

xMthough the appeal could be presented on the i 8 th 
of August 1922 , to the Registrar or Judge of the High 
Court, it was not properly presented to the Court or to- 
the officer appointed by the Court under O. 41 , R. l» 
but was presented to the Assistant Registrar. Held, 
the memorandum of appeal should be deemed to have- 
been presented on the 23 rd of October 1922 when the 
Court re-opened and the Registrar actually received the 
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BIHAR & ORISSA MUNICIPAL ACT (VII OF 1922), 
S. 259. 

document and noted on the order sheet as having 
been filed on that date. The new Bihar and Orissa 
Court-Fees Act, which had already come into force 
before the 23 rd of October 1922 , will apply. {Jwala 
Prasad-, J■') ANAND RaM v. RaM GULaM. 

2 P. 264 : 3 P. L. T. 820 : 71 I. C. 426 : 
1922 P. H. C. C. 365 : 1 P. L. R. 12 : 

A. I. R. 1923 Pat. 160. 

BIHAR & ORISSA MUNICIPAL ACT (VII OF 1922). 

— S. ^^^—Keneival of license refnsed—^Alo rea¬ 
son assigned—Refusal is not illegal. 

The provisions of sub-S. ( 2 ) of S. 259 of the Muni¬ 
cipal Act themselves supply the only reason for which 
refusals of certain licenses can be made. But the 
omission of the Commissioners to give the only reason 
which they could give for such refusal cannot be re¬ 
garded as making their refusal illegal. 

The Municipality has the right to declare that within 
the whole area of the municipality certain offensive or 
dangerous trades cannot be carried on without a license. 
17 C. W. N. 531 Foil. s,Bucknill and Ross, J J.) 

Madaran Kassab v. Emperor. 4 Pat. 3li : 

3 Pat. L. R. 160 (Cr.) : 86 I. C. 964 : 6 P. L. T. 628: 

26 Cr. L. J. 900 : A. I. E.1926 Pat. 540. 
BIHAR ANB ORISSA PUBLIC BEMANDS RE- 
COVERY ACT (IV OF 19C4). 

' Ss. 10 and 45— Noti-service of notice — Burden 
of proofs Sale held more than a year before the Act — 
Limitation. 

The burden of proving non-sendee of notice under 
S. 10 of the Bihar and Orissa Public Demands Re¬ 
covery Act is upon the person applying to set aside the 
sale on that ground. (45 C, 496 Foil.) S. 45 of the 
Act does not apply to a suit to set aside a sale held 
more than a year before the coming into force of the 

Act. (^Ross, J.') Gokaran Prasad Singh v, 
WaRIS ALI. 1 Pat. L. R. 286 : 71 I. C. 957 : 

A. I. B. 1924 Pat. 183. 

-S. 29 (2)-— Application to set aside sale — 

L im itation — Notice. 

The proprietors of a property sold, instead of apply¬ 
ing at first under S. 29 to have the sale set aside, 
resorted to the Civil Court, making the Secretary of 
State a party. Hearing of the legal advice given upon 
a statement of facts cornpiled on behalf of the Secre¬ 
tary of State in regard to the suit they made a belated 
resort to S. 29 . The Certificate Officer then acted on 
the advice given to the Secretary of State, field, 
that it was not a judicial proceeding of the nature 
contemplated in S. 29 of the Act, and was without 
jurisdiction. 

A Certificate Officer is not concerned in a proceeding 
under S. 29 with advice tendered to Government as an 
interested party in a civil suit. It is his business to 
determine the application on the merits after giving an 
opportunity to all the parties affected to appear. 
{.Morshead, M. C.) JUGAL KiSHORE NARAYAN 

Singh v. Udho singh. 2 Pat. L. R. 91 (Cr.). 

— — S. 82— Proceedings before Certificate Office) — 
Termination of^ Proceedings if ittdicial. 

Proceedings before the Certificate Officer under the 
Bihar and Orissa Public Demands Recovery Act, 1914 , 
terminate when the sale has been held and the proceeds 
realised. The only proceedings of a judicial nature 
contemplated by the Act after realization of the sale 
proceeds is an inquiry under S. 32 ( 2 ) in cases in which 
the certificate-debtor disputes a claim made by the 
certificate-holder to receive any amount which might 
be due to him under S. 32 (i) (t-). {Afullich and 
Buck/iill., JJf) Gharu Lal V. Mahanth MaDAN 
Das.- . ff 2 Pat. 267 ; 74 I. 0* 713 : 24 Cr. L. J. 809 : 

Q. D.—VOL. I—23 


BILL OF LABING. 

A. I. R. 1923 Pat. 410. 

-Sch. II, R. 43 —Purchase by iudgme7it-debtor 

— Validity» 

The prohibition in R. 43 against a certificate debtor 
bidding for or purchasing the tenure applies only to 
sales for arrears of rent due and not for other dues 
such as cess. Even such a purchase does not render 
the sale void but only voidable, {/wala Prasad and 
fC uluia)itSahay,JJ.') MaDUSUDANLAL v RamGuLaM 

Sahu. 3 Pat. 468 : 5 Pat. L. X. 447 : 78 I. C. 807 : 

1924 P. H. C. C. 240 : A I. R. 1924 Pat. 547. 

BILL OF EXCHANGE. 

See Negotiable Instruments act. 

BILL OF LABING. 

See also SHIPPING. 

- Pxemption clause—Perils of the sea — Bur¬ 
den of proof—Negligence—What is—Damage by sea 
water—Liability for. 

Where a bill of lading contains the usual exemp¬ 
tion clause as regards the liabilitv for acts of God, 
King’s enemies and the perils of the sea, in a suit by 
the consignee for damages for loss of goods, etc., the 
defendant ship-owaer must plead and prove “perils 
of the sea’* if that is his defence. If he makes out a 
Prima facie case plaintiff can rebut it by proving negli¬ 
gence on the part of the defendant. In deciding what 
amounts to negligence, the mere fact that the accident 
might have been avoided by greater foresight does not 
make it negligence. If reasonable care is taken, the 
perils of tlie sea while not including the effects of 
mere ordinary wear and tear will include the conse¬ 
quences of any, kind of accident ending in damage by 
seawater. (Ramesam and Jacksoi, /J.) ESUFALI 

Mahomedbhoy allibhoy^/. Thaha Ummal. 

47 M. L. J. 150 : 47 M. 610 : 20 I. W. 91 : 
80 I. C, 164 : (1924) M. W. N. 648 : 

A. I. R. 1924 Mad. 773. 

" ■ ■ Evidentiary vahte. , 

A bill of lading is prima facie evidence that the 
condition of goods is according to the description 
shown therein. {Robinson, C. J. and May Oung, /.) 
BiBBY Brothers v. Charles Cowies amd Co. 

1 R. 146 ; 74 I. C. 916 : A. I. R. 1924 Rang. 25. 

- **At merchant's risk"—Meaning of — Exemp¬ 
tion from general average Contribution—insertion to be 
conspicuous. 

The object of a Bill of Lading is to provide for the 
rights and liabilities of the parties in reference to the 
contract to carry and it is not concerned with liabilities 
to contribution in general average. The question 
whether an exemption clause covers the liability 
to contribution in geneial average in a case of proper 
jettison depends on the intention of the parties. If 
the shipownerwishes to relieve himself, he must do so 
in clear words. The words “At merchant’s risk” will 
not exempt a shipowner from liability to contribution 
in the case of a proper jettison but would exempt him 
from liability in the case of an improper jettison. It 
will also cover a case of loss caused by a collusion or 
stranding owing to the negligence of master or crew. 
If the shipowner wishes to introduce into the Bill of 
Lading a novel clause exempting him from general 
average contribution, he must make it clear in words 
pointed conspicuously so that a person of ordinary 
capacity and care coUld not fail to see it. i Aston, A. 

/. C.) Dharamdas Thawerdas Persian Gulf 
Steam Navigation Co., Ltd. 78 I. c. 972 1 

A. I. R. 1925 Sind 76. 

“ ’—‘Terms of—Binding nature—ifnowledge'^Prc- 

sumption. 

Parties to a Bill of Lading are bound by all the 
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BILLS OF LADING ACT, (IX OF 1856), S. 3. 

conditions contained therein even if they have not 
read the same. The acceptance of the document 
without protest amounts to a tacit acceptance of the 
same. Where the Bill of Lading stipulates that no 
other cargo is to be shipped even for the purpose of 
ballasting other cargo should not be shipped in lieu 
of ballast. (^Faiucett, A. J. C.) THE STANDARD 
Oil Co. v. Haridas ValJi. 79 I. C. 156 : 

16 8. L. R. 235. 

BILLS OF LADING ACT (IX OF 1856). 

_S. 3— Bills of Ladin,^ are prima facie evidence 

of articles being ,^iven to Shipping Company uftless 
stated otherwise. 

In the absence of any proof that the Bills of Lad¬ 
ing were granted under a misrepresentation, without 
any default on the part of the person signing them, 
and wholly due to the fault of the shipper or the 
holder of such Bills of Lading, the particular marks as 
shosvn in the respective Bills of Lading must be held to 
have been put on board. But generally in view of the 
difficulty of verifying particular marks on articles of a 
similar nature shipped on board, the Shipping Com¬ 
panies protect themselves by Inserting a clause that the 
marks and numbers though shown in the Bill of Lading 
are unknown to them and that they do not admit that 
the marks or numbers shown in the Bill of Lading are 
correct. They also protect themselves against oblite¬ 
ration of marks. In such cases the onus is on the 
plaintiff to prove by evidence aliunde that articles 
bearing the particular marks are actually handed over 
to the Shipping Company. (Kennedy, /. C. and 
Rnpehand Bilaram, A.J.C.') POHUMAL BROS. v. 

Karachi port Trust. 18 s. L. R 106 : 

A. I. H. 1925 Sind-221. 

-—S. Z’-Scope. 

S. 3 of the Bills of Lading Act is limited to the 
master or the person signing the bills. {Kennedy,/. 
C. and RuPchand Bilarant, A. J. C.') POHUMAL 
BROS. 7 >. Karachi port Trust. 18 9. L. R. 108- 

A. I. R. 1925 Sind 221. 

BIBT. 

(r) C. P. CODE, S. 6o. 

(2 ) Hindu Law—religious Office. 

( 3 ) T. P. act, S. 6 . 

BLINDNESS. 

See Hindu t.aw—Succession. 

BOARD. 

See DEED—Construction. 

BOMBAY ABKARI ACT (BOM. ACT V OF 1878). 

__«S8. 6and7— Public servant {non-covenanted) 

of Government in Excise Department ^Power of Com- 
missioner of Customs to dismiss at pleasure^Statutory 
restrictions. 

The plaintiff was employed as Acting Inspector in 
the Excise Department on a salary of Rs. 125 per 
mensem. He was dismissed from the service by the 
Commissioner of Customs after making a formal 
inquiry into certain charge? of misconduct brought 
against him. Plaintiff filed a suit against the Secretary 
of State for India for wrongful dismissal, as the in¬ 
quiry in respect of charges of misconduct against him 
was not conducted according to the regulations framed 
by Government for dismissal of the hon-covenanted 
servants and therefore claimed Rs. 50,000 as damages 
for wrongful loss of service and injury to his reputa¬ 
tion. field, that the plaintiff did not hold the ap¬ 
pointment at the will and pleasure of ihe Govern¬ 
ment, that the plaiAtiff was appointed in the Excise 
Department by the Commissioner of Customs under 
S. 6 of the Bo.mbay Abkari Act, 1878 , and not by 
tje Government direct. ( 1896 ) A. C. 575 followed. 


BOH. CITY MUNICIPAL ACT (HI OF 1888), 8 . I 4 .. 

The Legislature by statute has restricted the power of 
dismissal under S. 7 of 1 S 78 and that provision under 
S. 7 of the Act is made for the protection of officeia 
employed in the Excise Department. {Kafiji^ y,) 
DiNSHAW J. Javeryz/. Secy, of State. 

24 Bom. L. R..210.: 67 I. C. 280 ; 

A. I. R.‘ 1922 Bom. 17. 

BOMBAY ACT (XI OF 1852). 

-—Soh. B, R, 6 —Pinoers of Government—Rules 

for resuming grants. 

Tne Government has power for regulating by rules 
the question of emoluments relating to serv'ice per¬ 
formed to State under Sch. B, R. 8 ( 5 ). But it has no 
power to frame any rules with reference to the resump¬ 
tion of land given as emoluments of any hereditary 
office. The Government have no inherent power to 
authorise the Collector to resume lands summarily 
when they appertain to the office of a village servant 
mentioned in R. 8 . It cannot be taken as granted apart 
from any specific provision, that the Collector has the 
power to disturb the possession of third parties who 
may have acquired rights in respect of such lands 
under the operation of law. {Shah and Kemp, //.) 

Patdaya Muppaya V. Secretary of State for 
India. 48 Bom. 61 : 2> Bom. L. R. 1160 : 

82 I. C. 677 : A. I. R 1924 Bom. 273. 

BOMBAY BHAODARI ACT (V OF 1862). 

-—S. 1 —Separation of a portion of narVa land 

by proprietor—Recognition of the portion by Collector 
as separated sub'division—Such Portion must be con¬ 
sidered as a recognised sub-division. 

Where the proprietor of a recognised sub-division of 
a Narva separated from that land a portion for the pur¬ 
poses of building, and where the Collector recognised 
the separation of that portion for building purposes : ' 

Held, that such separation in no way derogated 
from the constitution of the narva homestead, and 
that the separated portion must be considered as a re¬ 
cognised sub-division. {Mcicleod, C./. and Coyafee, y) 

Bai SamJU V. LaLLU Bhai. 27 Bom. L. R. 9i8 : 

88 I. C. 1034 : A. I. R. 1926 Bom. 476. 

4 

■S. 3 —Unrecognised sub-division—Lease of, is 
void—Possession of alienCe is adverse. 

The property in dispute formed an unrecognised sub 
division of a Narva. On 28 - 4-1892 it was conveyed by 
its owners, the plaintiff’s predecessors, to defts. fora 
long term of 500 years in consideration of a sum of 
money. In a suit for redemption by the plaintiffs in 
IQ 18 treating the transaction of 1892 as a mortgage, 
the defendants pleaded that the alienation was void in 
view of the Bombay Bhagdari Act and that their pos¬ 
session had been adverse for over 12 years. Held^ that 
the transaction of 1882 was not an out and out sale but 
a lease for a long term and that as the alienation was 
void, the defendants had acquired by prescription a 
leasehold interest. {Sharv^ A. C- J. ctnd Crump, /,) 

Chaturbhai Lallubhai Patel v. Motibhai 
BapuJI. Bom. L. R. 1315 : 

' A. 1. R. 1923 Bom. 146. 

BOMBAY CITY MUNICIPAL ACT (HI OF 1888). 

—S. W^Protection afforded tinder—‘Agree' 
meat to contrary should be strictly proved. \ 

As regards the protection afforded by S, 147 to the 
landlord, strong documentary evidence is required to 
show that the parties intended that however much the 
I rateable value might be increased in the future over 
and above the rent pa^'able under the lease still the 
landlord would have to pay the whole of the tax. 
{Maeleod, C.J, and Shah, /,) DaRASHAH BOMONJI 
V. LlPTON, Ltd. 84 Bom. L. B. 479 ; 

67 I. C. 430 : A. 1. B. 1988 Bom. 70. 

J , ‘ ) 
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XOM. CITY MUN. ACT (III OF 1888), S. 16 (j). 

- S. 16 (j) —Employee in a newspaper. 

The clause does not mean that no councillor who 
happens to be an employee in the office of a newspaper 
iin which advertisements relating to the affairs of the 
Corporation are inserted can vote at a meeting of the 
Corporation held to consider the question whether the 
•fares charged by the Bombay Electric Company should 
or should not be increased. {Mnlla, /.) NaRIMAN 
V. MUNICIPAL Corporation of Bombay. 

47 Bom. 809 : 25 Bom. L. R. 689 ; 

A. I. R. 1923 Bom. 305. 
-- S. 33 —Election petition for Municipal Coun¬ 
cil dismissed by the decision of Chief Judge of the Small 
Cause Court is not open to revision by the High Court 
{MaeUod, C. J. and Crumps J.') NavalkaR v. 
SaRAJONI Naidu. 25 Bom. L. R. 463 ; 

73 I C. 133 : A. I. R. 1923 Bom. 421. 

■ Ss« 36 (p) and 16 (1) (f)— Interest^ mean¬ 
ing—Shareholders — Trustee of a shareholder _ 

Medallion holders—Editor with complimentary pass. 

The interest contemplated by S. 36 , cl. (/>) and by 
S. 16 , sub-sec. (I). cl. {f) of the Bombay Act must not 
be too speculative and remote. It must not be a 
■mere sentimental interest such as that which a father 
may have in the prosperity of his son. Where there 
is a pecuniary advantage or a reasonable expectation 
■of a pecuniary advantage, it must be regarded as an 
" interest ” within the meaning of the section, Thq 
interest in a contract is pecuniary ; it is immaterial 
that the amount involved is trifling. Even if the in¬ 
terest is not pecuniary it must at least be a material in¬ 
terest. It is clear on the language of S. 36 (/>) that 
a councillor whose name stands as a shareholder on 
the register of the said company and who has a bene¬ 
ficial interest in the shares is disqualified from voting 
•or taking part in the discussion of any matter pertain¬ 
ing to the said company. It is also clear that if the 
shares stand, hot in his name, but in the name of a 
nominee of his, the beneficial interest being in him he 
iissimilarly disqualified. 

The shares again may stand in the name of a coun¬ 
cillor who holds them not in his own right but as a 
■trustee for another. Where the shares stand in the 
‘name of a person who has no beneficial interest he can- 
mot, it seems, vote at meetings of that company in a 
manner inconsistent with the interests of the benefi- 
•claries. The reason is that he derives the position 
which he holds as a member of the company from the 
Qegal ownership of the shares. But if such person is 
-also a member of the Corporation, he is entitled to 
vote and take part in the discussion of any matter 
relating to the company in which his name stands as a 
•shareholder. He is under no obligation to vote in a 
manner beneficial to the interest of the cestui gue 
4rust^ for he does not owe the membership of the Cor¬ 
poration having, regard to the fact that he is a share¬ 
holder of the company. He commits no breach of 
contract if he votes in contravention of the interest of 
his beneficiary. It is no part of his duty as a trustee 
to vote at a meeting of the Corporation in matters 
‘affecting the company as the beneficiary would have 
hiih to do. If no such duty is imposed upon him by 
ilaw it cannot be a case of conflict between two duties. 
Mor can it be a case of conflict between interest and 
duty. In a suit to decide the validity or htherwise of 
the votes of A and Bat a meeting of the Bombay 
■Corporation held to decide the question of increase in 
the tramway fares it w’as contended that their votes 
were invalid as they were the holders of a medallion 
■from the said company. The medallion on- one 
‘Side bears the words member of tramways com¬ 
mittee* of the Bombay Municipality and on the 
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other, the words “allowed to stand on that platform 
of cars where there is no room inside—Bombay Elec¬ 
tric Supply and Tramways Co., Ltd.” it was admitted 
that the holder of a medallion even though he had to 
; stand w’hen there was no room inside had to pay the 
j usual fare like any other passenger. Held^ that it is 
, impossible to conceive what share or interest a holder 
I of a medallion could have in the said company. It 
i cannot also be said on principle that a councillor who 
happens also to be the editor of a newspaper and to 
I whom as editor a complimentary pass is issued by the 
I tramway company for correspondence purposes has 
: an interest in the company within the meaning of 

S. 36 (^). (Muiia, J.) Nariman v. Municipal 
Corporation of Bombay. 47 Bom. 809 : 

25 Bom. L. R. 689 : A. I. R. 1923 Bom. 305. 

--- S. 36 (p)— Construction — Matter before the 

meeting. 

' In construing S. 36 , cl. (/>), regard must be had to 
the matter ” before the meeting. A councillor having 
an interest in a lease of land within the meaning of 
ci. i^g') cannot be held by reason of his having that 
interest only to be disqualified from voting on a que.stion 
relating to a loan to the Corporation contemplated by 
cl. yh). {.Mulla, /.) Nariman v Municipal 
Corporation of Bombay. 47 Bom. 809 ; 

25 Bom. L. R. 689 : A. I. R. 1923 Bom. 305. 

-——S. 63 (k )—Building quarters for Municipal 

i servants is for promoting public co7ivenience—Such a 
! tnatter is within the discretion of the Municipality and 
\ Court of law canuot interfere. 

I The building of quarters for Municipal servants 
should be held to be a measure likely to promote 
i public convenience. The matter lies within the dis¬ 
cretion of the Municipal Commissioner and . Corpora¬ 
tion and a Court of law cannot interfere with the exer¬ 
cise of that discretion. (Macleod, C. J. ai:d Coya/ee^ 
/.) Municipal Corporation of Bombay v^ 
RANCHORDaS VaNDRAVANDAS. 

27 Bom. X. R. 1130.: 90 I. C. 695 : 

A. I. R. 1925 Bom. 538. 

-;—S. 63 (k )—Contemplation by Municipality 

for utilization of the ground floor for shops cannot dis¬ 
entitle it from Proceeding with the scheme. 

Where the Municipality had in conterr.plation the 
utilization of the ground floor of the premises to be 
built upon the area in suit as shops ; 

Ifeld^ihdit there was no sufficient ground for hold¬ 
ing that the Municipality could not proceed with the 
scheme. {Macleod, C. J. anct Coyaiee, /.) MUNI¬ 
CIPAL Corpor.ation of Bombay v. Ranchordas 
VaNDRAVANDAS. 27 Bom. L. R. 1130 : 901. C. 695 : 

A. I. R. 1925 Bom. 638. 

S, 147 —Additional A1 unicipal tax—Teiiant 
liable to pay such tax—Motice is not necessary — 
Bombay Kent (J4^ar Restrictions') Act i^Bom. Act JI of 
1918 ), S. 6 . 

S of the Boml'>ay Rent (War Restrictions) Act, 
1918 applies to an entirely different state of facts to 
that which was intended to be covered by the provi¬ 
sions of S. 147 , Under S. 147 (i). where the rent' 

I paid by the tenant is less than the rateable value, the’ 
landlord can recover from the tenant the tax which he 
i has to pay on the difference between the rent payable 
j by the tenant and the rateable value fixed by the 
Municipality. The right to claim from the tenant, 
under S. 147 (i), payment of a certain portion of the * 
Maiiicipal taxes, which are primarily leviable under 
S. r 46 from the lessor, has nothing to do with the 
question of rent payable by the tenant. (Macleod, C. 
y. and Coya/ee, J.) SORABJI RUSTOMJI v. R. H. 
TatuCK. 27 Bom. X. B. 1092 : 89 I. C. 859 ; 



359 


QUINQUENNIAL DIGEST, 1921—1925 


360 


BOM. CITY MUN. ACT (III OF 1888), S. 154 ;2). 

A. I. R. 1925 Bom. 532. 
“ S. 154 (2)— I'olnation of —Cost of 

h-lh tnhs, lavatortcs aiul r/iofrir fittings — Mac/iiU' 
rry. 

In respect of newly built In Bombay ('ity. 

deductions in their rateable \alue should not be 
allowed to tfie o\vncr. for the cost of bath-tubs, lava- 
ft)jies and electric lights and fans. Baths and lava- 
toiies must necessarily be put in before tenants can be 
exi>ectefl to take the premises. Electric fittings in- 
>talle<l by a landlord become part of the premises and 
are necc-ssary for the user of the premises by the 
tct)ant ‘ 1 hey do not Cfmstitute machinery ” within 
S. 154 (2) of the Bombay City Mun. Act. i.^faclcoci. 
C /. ami S/ia/i, /.) HaJI DaWOOD r*. MUNICIPAL 
( OMMISSiONF.k. 24 Bom. L. R. 476: 67 I. C.426 : 

A. Z. R 1922 Bom. 386. 
Ss. 257 and 471 —Mforagi tank — Water- 
• loset — Aotiii issncii to o'oiicr of premises requiring 
Intn to fill uf itoroge tank — iVm-eornf/inner loith — 
Off cnee. 

A Commissioner is not entitled to give a notice 
under S. 257 (I 1 directing the landlord to maintain 
the water closets itt the house in good order by pump¬ 
ing a sufficient quantily of water into the cistern and 
non-compliance with the requisition contained in the 
notice is not punishable under S. 471. {A/aclcixl, C. 
J. and Shah. J.) EMPEROR i/. SaI.E -MaHOMED 
HaJI. 26 Bom. L. R 178 : 81 I. C. 616 : 

25 Cr. L. J. 968 : A. I. R. 1924 Bom. 337. 
S. 296 —Land acquisition — Recoupment — Ac¬ 
quisition of land outside street proposed to he reformed. 

It is not only open to the Municipality to acquire 
land for the purpose of making a street but they may 
also acquire, if it seems expedient, land outside the 
regular line of such street for purposes of recoupment 
provided the land is contiguous. 47 ('. 500, Foil. 
{Lord Dunedin,) KhANDEKaO Vl'l HOBA KORK f. 

Municipal Corpora i ion ok Bombay. 

46 M. L. J. 169 : 48 Bom. 185 : 19 L. W. 1 : 
22 A. L. J. 11 : (1924) M. W. N. 77 : 
26 Bom. L. R. 193 ; 33 M.L.T 462 : 2 Pat. L. R. 108 : 
28 C. W. N. 375 : 51 I. A. 14 ; 10 0. & A. L. E 121 .• 
L. R. 6 P. C. 53 ; 39 C. L. J. 201 : 1 0. W. N 114 : 

■ "S. 349-A— Jiuilding—Commissioner enn 

allo7U to he erected to any height. 

The words “except with the written permission of 
the Commissioner ’’ in S. 349-A of the Act form a 
general exception to the regulations in Ss. 349 A and 
349-B and the Commissioner, if he thinks it proper, 
can allow building to be erected to any height. {^Scott. 
C. J. and Batchelor. J.) AdVOCa'I E OENERAL OK 
BOMBAY V. Ismail Hasham. 6i I. c. 143 : 

23 Bom. L. E. 158. 

-S, 349-B— Building—APaximum height of. 

The words “ maximum prescribed by S. 349-A " in 
349'^ ihe Act cover an alternative maximum, 
70 feet or such other height as the C'ominissioner may 
authorize by written permit. ^Scott. C. /. aiul Batehe- 
lor, J.) Advocate-General of Bombay v. 
ISMAIL Hasham. 611. C. 143 : 23 Bom. I. R. 158. 
— -Ss. 394 and 471 —Storing oil 7oithout license 
—Wrongful refusal of Commissioner to grant license. 

A wrongful refusal by Commissioner to grant 
license is no defence to a charge of storing oil without 
license. {Shah and Crumps //.) NaraNDAS KaR- 
SANDAS V. Emperor 45 Bom. 1076 : 611. C. 49 : 

22 Cr. L. J. 321 : 23 Bom. L. R. 353. 

“ ■■S. 516 —Prtimte and public nuisances can be 
remedied by iniunction by one or all residents affected 
—Court can order refusal to grant license for stables 


j BOM. CITY POLICE ACT (IV OF 1912), S. 40 (1). 

but the order does not got ern all cases of license for 
stables. 

It is nece.'isaiy for the protection of the health and 
comfort of the inhabitants of a big city like Bombay? 
or Calcutta that any resident, who is affected by a 
1 nuisance in the manner mentioned in S. 3 (2) of the- 
Municipal Act should have a right to go to a Magis¬ 
trate over the head of the Commissioner or the Cor¬ 
poration and ask that the Commissioner should be 
restrained from exercising his powers so as to affect 
the complainant’s individual right as resident by the 
creation of a private nuisance. If private nuisance 
affects two or three houses, the inhabitants of the. 

' two Or three houses might either join in a complaint 
before the Magistrate and ask the Magistrate to 
decide specifically that the particular nuisance is a 
private nuisance affecting the residents of houses A, 
B and C. With regard to a public nuisance also, any 
resident of Bombay can ask for an order under S. 515^ 
and. if the C'ourt finds a public nuisance proved, the 
order of the Court would give reliet to the public of 
the locality as against the nuisance, and vacating of,, 
any one or more houses would not mean an abate- 
! ment ot the nuisance in respect of the public. In the 
case of a public nuisance, no particular limits need be 
defined. The relief which the Court can grant, 
under S. 515 of the City of Bombay Municipal Act, in. 
cases of public as well as private nuisance is, inter 
alia, abatement of the nuisance by ordering the Com¬ 
missioner not to grant a license for stables, etc. But 
it does not follow from the Court's making an order 
on the Commissioner that he should not grant a. 
license, that that order is to govern all circumstances- 
and all cases at all times. Where the Court passes an 
order under S. 515 to abate a nuisance with reference: 
to a particular house, and that house falls vacant 
subsequent to the passing of the order and is not to be- 
used any more for purposes other than those connect¬ 
ed with the stables, the order ceases to have any- 
operation. {TaraPore-toalla, J.) ALI MaHOMED V.. 
Bombay Municipality. 27 Bom. L.R. SSU: 

87 I. C. 771 : A. I. R 1926 Bom. 458. 

- S. 515 — N'uisance—Magistrate can direct 

Commissioner not to issue license. 

A Magistrate acting under S. 515 of Bombay City 
Municipal Act can direct the Municipal Commissioner 
not to issue a license, if the effect of the grant would, 
be to cause nuisance to residents in the locality. S. 515. 
gives the power in case of such nuisance to any resi¬ 
dent to complain to the Court about such nuisance. 
In such proceedings, the ownef of the premises should, 
necessarily be made a party. {Shah. A. J.C.and- 
Crump. /.) THE MUNICIPAL CORPORATION,. 
Bombay v. Mallandaine. 48 Bom. 241 

25 Bom. L. R. 1321 : A. I. R. 1924 Bom. 241, 
-Part II of Sch. M— “(9// {other sorts)^ in¬ 
cludes sweet oil and cocoanut oil. 

The words “oil (other sorts)” in Part II of Sch. M 
to the City of Bombay Municipal Act include sweet 
oil and cocoanut oil. KShah and Crump. J J.) NaraN- 
DAS KaRSANDAS V. EmPEROR. 45 Bom. 1076 u 

23 Bom. L R. 353 : 61 I. C. 49 : 22 Cr. L, J. 331. 
BOMBAY CITY POLICE ACT (IV OF 1912). 

--Ss. 40 (1) and 66— Command to an unlawful' 

assembly to disperse—Magistrate cannot give. 

Only the officer in charge of a section can command 
an unlawful assembly to disperse under S. 40 (i) and 
under S. 55 a Police Officer of superior rank if on the- 
scene may perform this function. The Magistrate’s- 
giving the command under the directions of a compe¬ 
tent Police Officer, who is himself present, is not suffi¬ 
cient {Maeleod^C, J. and Shah^ Jf) EMPEROR 
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BOMBAY CITY POLICE ACT (IV OF 1912), 3. 70. 
KESHEO GOVIND. 23 Bom. L. R. 360 : 

c ^ 1 “ J- 320. 

bs. 70, 72 and 74— Accused though arrested 
utider requisition from Magistrate are in poiUe custody 
The mere fact that the Chief Presidency Magistrate 
is furnished with certain information to enable him to 
make the requisition does not mark the completion of 
police investigation and the commencement of an in¬ 
quiry or trial before him. Therefore accused are, when 
arrested, not in Magistrate’s custody but are in police 
custody. {Macieod. C. /. and Coya/ee, / ) P. B. 
PONDE V Emperor. 49 Bom. 623 : 88 I. C. 605 : 

l>om- 387. 

— S. 112 J^epnted thief^. 

The fact of there being two previous convictions for 
theft surtices to make the accused a “ reputed thief ” 
within the meaning of S. of the City of 

Bombay Police Act. {Fa^vcett and Madgavhar, // ) 

Emperor 2/ Chand Mahaboob. 

_ 27 Bom, L R. 1388 

BOMBAY^CiyiL COURTS ACT (XIV OF 1869). 

— 3. ZZ-^Suit tor iutunction 7vith regard to 
Municipal election Secy, of State is d necessary party 
—Subordinate Judge cannot try the suit 

In a suit being filed in the Court of a Subordinate 

an injunction with regard to a 
Municipal election, the Secretary of State is both a 
nec^sary and a proper party, and hence the suit can¬ 
not be tried in that Court. {Shah and Coyaiee, J /S 
^CRETARY OF STATE FOR INDIA V. NaRSIBAI 

Dadabhai Patel. 25 Bom. L. R. 992 : 

^3 : A. I. R. 1924 Bom. 65. 
BOMBAY CO-OPERATIVE CREDIT SOCIETIES ACT 
(II OF 1912). : ^ 

~ 3- ^3 Rule 34 framed under — Award —^ 

Execution of^Trattsfer of award--Civil Procedure 
Code, S. 39 — Jurisdiction. 

A Court which can execute an award under Rule 3 . 
passed under S. 43 of the Bombay Co-operative Credi 
Societies Act can transfer it under the provisions o 
T Procedure Code. (Macieod, C.J^ am 

Shah, J.) Krishna Bardez/. Mahadeo Patil. 

46 B. 128 : 23 Bom. I. R. 909 : 64 I. C. 337 (1) 

1322 Bom. 377 (2) 
BOMBAY COTTON DUTIES ACT (II OF 1896) 

PB. 16 and Demand by Inspector of Cotton £xcis. 
to. inspect godown—Refusal of access — Obstruction. 

n nspector of Cotton Excise went to a Cottor 
Mill and called upon its owner to open the store-roon 
with a view to inspect the records of sale, accounts 
and samples, etc., of the cotton goods produced anc 
issued in and from the Mill. The owner of the Mill 
refused to give adcess to the Inspector to the godown. 
Later on the owner of the Mill wrote to the Inspectoi 
offering to open the godown for his inspection and it 
found that all the accounts in the possession 
ot the owner had been already produced. The accus 
ed was prosecuted for intentional obstruction of the 
Inspector in the exercise of his duty. Held, that the 
Owner of the Mill was guilty of the offence charged 
inasmuch as there was. an obstruction on his part to 
access to the godown by the Inspector even 
purpose for W'hich it was wanted was not 
^tablished by thecompUinant. (Shah, A. C. J. and 
t>awcett,j.) Emperor Mukundlal Bansilal. 

26 Bom. L. R. 721 : 82 I. C. 353 • 

-BAur*.* L 1281 : A. I. R. 1924 Bom. 492. 

BOMBAY COURT OF WARDS ACT (I OF 1905). 

”, 3. 22 — I\I 0 guardian of person can be appoint' 

^ t>y Court of Wards unless it has assumed superim 
tendenee. t 

■’14 there is'a Court of Wards competent to appoint 
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BOMBAY DT. MUNICIPAL ACT (III OF 1901), 
S. 3 a2). 

a guardian of the per.son of a minor, then the jurisdic¬ 
tion of the District Court is to that extent ousted. But 
the competency of the Court of Wards in Bombay 
Presidency depends upon S. 22 of the Bombay Court 
of Wards Act, and that section clearly gives power to 
the Court of Wards to appoint a guardian of the per¬ 
son only in those cases where the Court of Wards has 
assumed superintendence of the person, otherwise the 
Dt. Judge has jurisdiction to appoint a guardian of the 
person of the minor. (Shah, A.C.J. and Crump, /.) 

Nagawa Gurlingaya V. Collector of Bel- 

GAUM. 25 Bom. L R. 1232 : A.I.R 1924 Bom. 157. 
BOMBAY DT. MUNICIPAL ACT (III OF 1901). 

Octroi Schedule — Construction —Ad valorem 

duty. 

The Municipality claimed to charge on the plaintiffs’ 
goods, which were bales of cloth an ad valorem rate 
on the value of the maunds according to their present 
value and not according to the value appearing in the 
schedule of rates. The octroi schedule was divided 
into three columns- In -the first column were the names 
of various articles. In the second column was rate per 
cent. load. In the third column was rate in maunds or 
price. For cloth the rate per cent, load was 12 annas 
per every Rs.ioo or part of it. In the third column the 
price was to be taken at Rs. 500 per cent, load of 16 
, TCi^xxwd&Meld, that Rs .500 was the limit value of a full 
cart load of cloth of all sorts and articles made of cot¬ 
ton, silk,etc., upon which the rate of 12 annas per cent, 
was to be levied; otherwise the amount of Rs. 500 in 
the third column has no meaning. If it is considered 
desirable in the interests of theMunicipality that certain 
! articles should be charged on their actual value ad 
valorem, it would certainly be necessary to add to the 
Schedule rules prescribing how the real value of these 
goods was to be ascertained. It would also be neces¬ 
sary to set up the proper machinery for arriving at such 
valuation. (Macieod, C. J. atui Crump, J,') LaXMI 

Chand Javerma v. Municipal Committee of 
Nandurbar. 74 I. C. 205 : A. I. R. 1923 Bom. 413. 
3.3(7)—‘Building’includes compound wall 

(Macieod, C. J. and Shah, J.') EMPEROR v. Ram- 
RAO AbaJI Prabhu. 45 Bom. 1151- 

23 Bom. L. R. 831 : 63 I. C. 158 : 22 Cr. L.J. 622. 

” 38. 3 (12) and 96— Motice-^^Hew building — 

Street—Leaving of vacant space — Bye law No, 132 . 

The petitioner, the owner of a large plot of land, 
left its middle portion vacant for passage and built a 
one-storeyed house on one side of the passage. He 
began to build a chawl on the other side and applied 
for permission to the Municipality to build another 
storey on the existing house. As no reply was received 
from the Municipality for one month the petitioner 
commenced to add the storey. Afterwards the Muni¬ 
cipality refused permission and when the building of 
the storey wa^ nearly completed, the Municipality 
prosecuted the petitioner for breach of their bye-law 

providing that the height of the building 
should not exceed the width of the street. Held, that 
the petitioner was not guilty of having contravened 
bye-law No. 132 since the vacant space between the 
two buildings was not a street within S. 3 ( 12 ).. 
(MMleod, C. J. and Shah, /.) TyaBALM MULLA 
V. Emperor. 26 Bom. L. E. 2 I 6 : 82 I. C. 62 L 

25 Cr. L. J. 1188 : A. I. R. 1924 Bom. 365. 

- —S. 3 (12)— Open space accessible to others is a 

street though cnuned privately. 

An open space owned by the accused but accessible 
to the occupiers of other houses in the same dehal is a 
street. All other persons” would mean persons other 
than the occupier of such building, and would not 
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S. 10 (2). 

niean all occupiers of all the buildings within that 
space. (vSV/'r//, A. C. J. and Crntnf>, y.) l-)AYABHAl 
I>ALl.UKAl THK AH.\fKDABAD MUNICIPALITY. 

25 Bom. L. R. 1218 : 81 I. C. 638 : 

25 Cr. L. J. 990 : A. I. R. 1924 Bom. 116. 

, S. 10 (2)— Suit against nominated members 

f.>i ini unction not to attend meetings of the Munici- 
f'ality—Government is a necessary Party—Aet XIV of 
1869. A. J2— District Judge shall try the suit. 

The plaintiffs claiming to be rate-payers atid voters 
bjought a suit contending that “the Comniissioner of 
tlieNorthern Division directly nominated the defendants 
.N'os, I to 9. The ’Commissioner has got no authority 
to nominate in this way. And as the appointment of 
.such nominated members is illegal, they have got no 
right to sit irt the Municipality a? members and to 
work therein. In .-^pite of this plaintiffs .strongly ap¬ 
prehend that they taking shelter of the unlawful 
orders of the Commissioner are about to sit in the 
Municipality as members and to woik therein,” and 
prayed that it might be declared that the nomination 
of tile defendants Nos. i to 9 as members of the 
Nadiad City Municipality made by the Government 
was illegal, and that they might be restrained by a 
permanent injunction from attending the meetings of 
the Municipality and from doing any work on behalf 
of the Municipality, and that the defendant No. 10 
{i.e. the Municipality) might be restrained by a perma¬ 
nent injunction from treating them as members, their 
nomination being illegal. 

Held, tliat the Secretary of State was a neces.sary 
party to the suit and the Suliordinale Judge had no 
jurisdiction to try the suit. iShah and CoyaJee,JJf) 

Secretary ok State v. Narsibhai Dadhabai. 

48 Bom. 43 : 25 Bom L.R. 992 : A I.E. 1924 Bom- 65. 
- S. 24 (2)— Applicability—Chairman of Com' 

mittee. 

The Chairman of a Committee of Management is 
not an otjicial President and is not precluded from 
voting. {^ICenticdy, J. C. and Aston, A. J. C.) SaNT- 
DaSS MaNOHARAM V. SECRETARY OK STATE. 

80 I. C. 951 : 17 S. L. R. 46. 

-68. 36 (2) and 96— New buildings — Permis- 

sient from P. PV. Committee—General Body can revoke 
the permission. 

The order permitting to build a new house made by 
the Public Works Committee of the defendant Muni¬ 
cipality under S. 96 could be cancelled or revoked by 
the General Body either of its own motion or on the 
application of a person injuriously affected thereby, 
subject to the qualification that the cancellation or 
revocation was otherwise consistent with the provisions 
of S. 96. {Afaeleod, C. J. and Shah, y.) MULJI 

Tribovan V. Dakor municipality. 

46 Bom. 663 : 24 Bom. L. R. 178 : 

69 I. C. 19 : A. I. R. 1922 Bom. 247 (F. B.) 

-8. 40— Water rate under A*. 71 (i) (b )— See- 

tiou does not apply. 

S. 40 does not apply to water rate under S. 71 (i) 
(/) though it is a contractual charge. (^Fawcett J. C. 
and Kemp, A. J. C.) COMMITTEE OF MANAGE¬ 
MENT OF Hyderabad v. Seth Ramchand. 

16 S. L. R. 98 : A. I. B. 1923 S’nd 1 

' -Ss. 42, 64 and 58 —Pules under S- 58, R. 3— 
Primary schools — Government ittsPeclion disallowed — 
Maintenance of schools^ is not '^misapplicationf 

The word ‘misapplication' in S. 42 means the wrong 
application of funds; the use of funds for purposes out¬ 
side the scope of the Act. The use of funds for the 
maintenance of primar>* schools which the Govemr^ent 
Inspectors are not allowed to inspect is not misap- 
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S. 50-A. 

plication. {.Maeleod, C. J. and Crump, 7.) Secy. OF 

STATE FOR India v. Manilal Harivallavdas. 

27 Bom. L.R. 371 : 88 I.C. 48 : A.I.R. 1926 Bom 278. 

-S. 46 —Rules and bye-laws of Ahmedahad 

MunicipalPy — Rule 74 is not ultra vires. 

R. 74 of the Rules of the Ahmedabad Municipality- 
is not ultra vires. Under it the Municipality is entitled,, 
for any particular year, to such amount as house and. 
property tax as is determined at the beginning of the 
year and not to any increase determined ‘Subsequently, In 
case of increa-^se in contravention of R. 74, the assessee 
should pay only the amount fixed for the next preceding 
year, \shah and Cr7imp, JJ.^ AmBALAL SaraBHaI 
V. Ahmedabad Municipality. 45 Bom. 611: 

60 1 C. 678 : 23 Bom. L. R.48. 

-S. 48 (f)— Bye-letiv 4— Not ultra vires— Bombay 

Primary F.dueation Act (/ of 1918), 5'.18 does not eur~ 
tail patvers of Municipality to frame bye-laws. 

The accused was convicted for refusing to furnish 
information required by the Municipality \inder bye¬ 
law 4 framed under S. 48 (/") of the Bombay District 
Municipal Act, 1901, with regard to children of school¬ 
going age 

Held, that the bye-law is in no way inconsistent 
with the principal Act or with the rules made by the 
Local Government under Act I of 1918 (Primarj- 
Education Act). The powers of the Municipality to 
^rame bye-laws under S. 48 of the principal Act are 
not in any way curtailed by the powers conferred under 
S. 18 of that Act. (Shah and Katili, J EMPEROR 
V. PaRSHOTAM JaGJIVAN. 25 Bom. L. B. 767 r 

77 I. C. 186 : 2ftaCr. L. J. 830 : A. I. B. 1924 Bom. 47, 

-S. 48 (j )—Octroi duty — Refund—Application 

for — Compliance with bye-law. 

Where octroi duty is levied from a person for keep¬ 
ing goods more than a fixed time within Municipal 
limit.*:, and an application for refund is dismissed be¬ 
cause it was not made within the time fixed in the 
bye-laws, the action of the Municipality is correct; 
even though the duty in applying is due to the Muni¬ 
cipality levying octroi duty late. {.Raymond and Keii^ 
ftedy, A.J. Cs.) FIRM OF NaRUMAL BHAGCHAND j/. 
Dehwan Municipality. 78 I. C. 432 : 

. . A. I. B. 1924 Sind 1491 

-S. 80-A— Claim — Adverse decisiott by Survey 

Officer—Suit against Municipality — Govt, if necessary 
party. 

The mere fact that Govt, has an interest in all 
public streets vested in Municipalities is not a ground 
for holding that Govt, is a necessary party to a suit by 
a private individual adversely affected by the decision 
of a Survey Officer under S. 50 A of the Bom. Dt. Mun. 
Act. iShah. A. C. J. and Crump, /.) BaI PaRVATI 
V. THE NADIAD Municipality. 26 Bom. L. B. 68 : 

47 Bom. 315 : A. I. B. 1923 Bom, 459. 

-B. 60-A —Suit under—Secretary of State is 

a ftecessary party. 

The suit contemplated by S. 5o-A (2) of the Bombay 
Act III of 1901 is one as between a private party and 
the Municipality and the Secretary of State is not a 
necessary party thereto. In the course of a Govt, sur¬ 
vey of a municipality under S. 50-A of the Bombay 
District Municipalities Act the Survey Officer decided 
that a certain disputed plot of land was a 'street land' 
within the meaning of S 3 (2) of the Act and this 
decision was confirmed by the Collector. The alleged 
owner of the land sued the Municipality for decla^ 
ration of his title w'itliout impleading the Secretary 
of State. Held, that the suit was maintainable. {Shah% 
A, C. J. and Crump, /.) NATHALaL RaMDaS v. 
THE Nadiad Municipality. 47 Bom. 306; 
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25 Bom. L. E. 58 : A. I. E. 1923 Bom. 456. 

--S. 69— Assessment to tax—Different plots of 

land forming parts of the same survey number leased 
to different tenants 

Where a person owned two survey numbers, which 
he divided into several small plots and let them to 
different tenants who built their own houses upon the 
sites, held (1) that the Municipality could not levy a 
rate which w ould inch de the rate on the building and 
land and a second rate on the land itself but the 
Municipality could only levy a tax on the land and 
building together or or. the land and the building 
separately, (2) that even if the Municipality levied a 
rate on the land, they could do so only on each plot 
beneath each building and net on the whole survey 
numbei-s. {Afaelecd, C. J. and Shohs /.) SholaPL’R 
MUNICIPALITY?/. Shankar. 23 Bom. L.E. 1018 : 

64 I. C. 177 : 46 Bom. 205 : 

A. I. K. 1922 Bom. 158. 
— - S. 59 (2) —Vehicle plying for hire within 

Municipal limits—Is not liable to tax. 

A vehicle kept outside the Municipal limits but 
plying for hire irside the Municipal area is not liable 
to pay wheel-tax under S. 59, clause (2) of the Act. 
{Maclecd, C.J. and Heaton, J.') SURAT MUNICI¬ 
PALITY V. MaNEKLAL ICHARAM AND CO. 

22 Bom. L. B. 11C4: 69 I. C. 389. 

■ - Ss 60. 71 (1) (b) and 46 {X^—Wota-rate^ 

Rules — Publication. 

Plaintiff sued the committee of management of 
Hyderabad for the refund of charges paid for supply 
of water by the Municipality to a private connection to 
his house on the ground that the rules were not first 
published under S. 60. Held, apart from the words 
subject to the provisions of Chapter VII” rules under 
S. 46 (i) do not require preliminary pullication for 
the purpose of inviting objections but merely require 
the sanction of the Governor in Council or the Com¬ 
missioner under proviso (<x) to S. 46. The words 
“subject to the provisions of Chapter VII” cannot in 
themselves make the provisions of S. 60 applicable to 
cases of water-rate under S. 71 (i) (^)which is outside 
the particular one dealt writh, namely, the case where 
the Municipality preposes to impose a tax._ The main 
provision in the rules under S. 46 (1) and S. 71 (1) is 
that Municipality will >upply water to private persons 
on certain terms and this clearly makes an offer to 
such private persons to supply them with water on the 
terms laid down and the water-rate revised is a con¬ 
tractual charge. (Fawcett, J.C. and Kemp, A. J. C.) 

Committee of Management of Hyderabad v. 
Seth Ramchand. 16 S. L. E. 98 : 

A. I. E. 1923 S nd 1. 

'—B. 66 (1) — Levy of sanitary cess under S. 59 
(wV)— No notice under S. 65 (i) issued — Levy is not 
illegal. 

The levy of general sanitary cess by a Df. Munici¬ 
pality under S, 59 (vii^ of the Act is not illegal on the 
ground of want of notice under S 65 (i). (Maolecd, 
C. J. and Crump, J ) KaLYAN MUNICIPALITY v. 

GOVIND KuRSAN RaMJI. 27 Bom. I. B. 447 : 

89 I. C. 580 ; A. I. B. 1925 Bom. 419. 
—" ——S. 80— Quaere—Is a person importing goods 
a merchant—If not are arrears of octroi recoverable 
from them, i r 

The merchant who takes the benefit of the clause 
of 31st December, 1920, cannot complain if he is 
estpOsed to certain restrictions and bbsfructions in case 
he does not comply with the terms thereof. (Raymond 
and Kerinedy, A. /. (Tj.) FiRm OF NaRUMaL BhaG- 
CHANDt/’ I!)EHWAN MUNlCrPAT.lTY. 

jHoi . Y8' I: 0:482 : a: ItE. 1924 Sind 149. 
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■ -S. 90 —Applies to old as tvell as new streets. 

Section 90 is not confined to new public streets 

alone. It applies to all public streets whether old or 
new’. (Raymond and Aston, A. J. Cs.^ HYDERABAD 

Municipality v. Kazi Fakrudjn. 

17 S. L. B. 273 ; : 26 Cr. L. J. 646 : 81 I. C. 134 

A. I. E. 1925 S:nd 90 

■ —S. 90 (3) —Manner of work must be specified 
Where the manner in w hich the work is to be car 

ried out is not attempted to be specified, the convic 
tion must be set aside. (Shah, A C. J. and Crump, 

J.) Dayabhai Lallubhai z/. The ahmedabad 
Municipality. 26 Bom L.E. 1218 :25 Cr. L.J. 900 : 

81 I. C. 638 : A. I. B. 1924 Pom. 116. 
- — -Se. 86, 92 and 91 (A)— Pesmissi/n to build — 

Petmissicn subject to keeping land within tegular line 
of street unbuilt ufen is ligal—Building beyend the 
line is an rfftnee. 

The Rander Municipality granted permission to the 
accused to build, subject to the condition that the 
house «houId be built after leaving open the land 
within the alignment of the road in front.The accused, 
in spite of the condition, built up his hou.se within the 
alignment. 

Held, that the accused had offended against S. 96 
as amended in 1914 ; for he was bound to ask for 
permission to re-ccnstiuct bis building within the 
regular line of the street and the Municipality were 
entitled to issue such ordtrs as they thought proper 
not inconsistent with the Act and to impose in writing 
such conditions with reference to the location of the 
building in relation to any street existing or projected 
as they thought proper. Under S. 92 certain powers 
are given to a Municipality, if any of the conditions 
mentioned therein exist, to require the owner by 
written notice to remove his building to the regular 
line of the street or the front of the adjoining building 
on either side. (Maclecd, C. J. and Coyajee, '/.) 

Emperor v. Thakordas Motiram. 

27 Bom. L. B. 1023 : 89 I. C.1031 : 

A. 1 E. 1925 Bom. 605. 
-- — S. 96 —Grant of permission amounting practi¬ 
cally to refusal—Municipality cannot order. 

The Municipality have no power on an application 
to build, to pass an order which practically amounts 
to a refusal. They would be entitled to direct that 
the proposed building should be set back to a certain 
distance from the street, but they would not be enti¬ 
tled to order that on each side of the building open 
spaces should be left with the object of preventing 
the applicant from building at all. 

The Municipality must acquire the land in the pro¬ 
per way if they wish to create open spaces. (Macleod, 
C. J and Crump, /.) AHMED SULEMAN JIVA v. 
Rander Town Municipality. 87 I. C. 948 : ’ 
27 Bom. L. E. 429 ; A. 1. B. 1925 Bom. 346. 

■ ' Sfl. 96 and 3 (ft')—- Erection of wall oti old 

foundation^Permission necessary'.' 

Rebuilding of a wall from its foundation is equiva¬ 
lent to “Building” under the Act and Committee’s 
permission is necessary. (Maclecd, .C. J. and Crump, 
/.) ' The Bandra City Municipality v. 
D’MONTE. 76 I. C; 478 : A. I. E. 1923 Bom. 407. 

—■ ' ■ Sb. 96’and 36’ (2) —Neio buildings^ Permis¬ 

sion by Public Works Committee—General Board can 
cancel Permission. 

The plfif. who wished to make additions to his exist¬ 
ing building obtained permission to build under S. 96 
of the Bombay District Municipal Act, 1901, from the 
Public Works C^ommittee of the deft. Municipality. 
On an application by the plff.’s neighbour, the per¬ 
mission was later on recalled by the General Board 
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the Municipality. The plff. having sued for a decia-* 
ration that he was entitled to build in accordance with 
the permission once granted ;— Htld^ by Madeod^ 
C. y. and /^'awcett, y., that the General Body of the 
^^unicipallty had power to cancel or revoke the per¬ 
mission to build granted by the Public Works Com¬ 
mittee either of its own motion or on the application 
of a person injuriously affected thereby. Helds hy 
^hahs concurring, that the power so exercised was 
subject to (he qualification that the cancellation or 
revocation was otherwise consistent with the provi¬ 
sions of S. 96 of the Bombay District Municipal Act, 
1901 . 19 Horn. L. K. 65 ; 20 Bom. L. R. 756 ; 23 Bom. 
L. R. 244 Kel (^.Macleod. C. y., Skak and Fatocett-, 1 

yy.) MuLji Tkibhovan Sevakz/. the Dakor 
MUN tCiPALITV. 46 Bom. 663 : 24 Bom. L. R. 178 : 

69 I. C. 18 : A. I. E. 1922 Bom. 247 (F. B.) 

■ -Ss. 96 and 97— A charge of an off^ence ntider 

S. 96 — Offe/ue not proved—Charge altered un*ier S. 97 . 

The -Magistrate, when once he had come to the 
conclusion that the oftence of the accused of erecting 
huts on Municipal land without permission did not 
come within S. 96 , could not alter the charge and 
treat the offence as if it was punishable under S. 97 
read with S. 155 . {/lfacleoa\ C. J. aftd Shahs J.') 
Emperor 7). Matubhai. 46 Bom. 657 : 

24 Bom. L. R. 105 : 66 I. C. 323 : 23 Cr. L. J. 259 : 

A. I. E. 1922 Bom. 97. 

—-Sb. 96, 113— Projections — Bigger projection 

built than that sanctioned—Notice to demolish—Delay 
— Bonilxiy Dist. Municipal Act of 1873 ), Ss. 33 
and 42 . 

The plff. obtained permission from the Municipality 
on 4 — 10—’97 to erect a projection of a certain size. 
He erected a projection of a larger size and so on 
13 — 6—’98 the Municipality gave him notice to remove 
the projection and on his failure to comply, prosecuted 
him under S. 33 of the Act (VI of 1873 ) but the pro¬ 
secution fa'Ied. The plff. asked the Municipality for j 
cancellation of the notice but the question was left to 
a Sub-Committee and it did nothing ; on 23 — 7—’14 
the Municipality again served him with a notice under 
Ss. 113 and 96 on which he sued the Municipality for 
injunction restraining them from cutting the projection. 
Helds that as the projection did not come within 
Ss. II, 3 ( 3 ) and there was delay of 16 years, the in¬ 
junctions should be granted, that the notice of 
23 — 7—’14 was invalid and the Municipality had no 
right to remove the projection by executive action. 
Scope of Ss. 113 and 96 discussed. Old law on the 
point considered. (Macleods C. J. and Fawcetts /•) 

ahmedabad municipality V. Manilal Cha- 
GANLAL Shah. 62 I. C. 913 : 23 Bom. L. E. 193. 

■ S. 96— Question of title is irreleToant — Per- 
• mission to build. 

Permission to build once granted under S. 96 can¬ 
not be revoked. (Per CrumPs J.') —For the purposes 
of S. 96 , Bombay District Municipal Act, the question 
of title is altogether irrelevant. Therefore a flaw in 
the applicant's title is no ground for refusing permis¬ 
sion and once the permission is given it cannot be can¬ 
celled. {Shah and Crumps //■) MUNICIPALITY OF 
SHOLAPURt/. ABPUL WAHAB SHAIK CHAND. 

61 I. C. 428 46 B. 797 : 23 Bom. L. B. 244. 

■^S. 96 (5)— Municipality bye-law—-Privy — 
Brection without permission — Uset — Offen<e% 

The applicant applied for petmission to build a 
house and a privy. It appeared that there was an old 
privy on the spot. The Municipality, however, grant¬ 
ed permission to build the house, but refused permis¬ 
sion to erect a privy. Some time, thereafter, the 
applicant put up the privy in question on the site of 
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the old privy. It was found that this was substantially 
a reconstruction of the privy. The applicant was 
prosecuted by the Municipality for having committed 
a breach of bye-law No. 9 of the Municipal Bye-la.ws, 
which was in these terms:—“After the completion of 
the privy the owner shall communicate the same to 
the Chairman of the Managing Committee and no 
person shall commence to make use of the privy un¬ 
less he obtains a written order to that effect from the 
Chairman of the Managing Committee.” Helds that 
the communication required by the bye-law in ques¬ 
tion had reference to a privy in respect of which an 
application had been made under Rule 7 and for 
which permission had been granted under Rule 8 . 
There was in this case no obligation on the part of 
the applicant to communicate the fact of the comple¬ 
tion of the privy to the Chairman, nor was he under 
any obligation not to commence to make use of the 
privy before obtaining the written order to that effect 
from the Chairman of the Managing Committee. 
{Shah, A. C.J.and Fawcetts /.) EMPEROR v. 
Ezekiel Moses. 26 Bom. L. R. 715 : 82 I. C. 362 : 

25 Cr. L. J. 1290 : A. I. E. 1924 Bom. 484. 
iS. 96 (6)— Amended — Meaning. 

The word ‘amended’ in S. 96 ( 6 ) is wide enough to 
cover any demolition necessary to alter a building to 
make it comply with the Act or the bye-law contra¬ 
vened. {Macleods C.J, and Fa'oeeits y.) AhMEDabad 
Municipality t/. Manij.al Chaganlal Shah. 

62 I. C. 913 : 23 Bom. L. B. 193. 

■ Ss. 101 (1) and 107 (1)— Distinction is 
difficult to make. 

A nolice served upon the respondent by which he 
was called upon to repair two sinks on the first store so 
as to discharge waste water into the drainage-cesspool 
falls under S. loi (i)and not under S. 107 . It is 
difficult to lay down with precision the scope of S. 107 , 
sub-section i and it may not be always easy to draw 
the dividing line between orders coming under S. loi 
( 1 ) and those under S. 107 . {Shah and Kajilis JJf) 
Emperor v. Ramchandra. 26 Cr. L.J. 1148 : 

81 I. C. 972 : A. I. E. 1924 Bom. 70. 

-S. 120— Powers of Municipality — Private 

wells. 

S. 120 only gives the Municipality power to regulate 
an actually existing well with a view to prevent the 
supply of water from being dangerous, stagnant or in¬ 
sanitary. It confers no right to annex a private well 
and turn it into a public one If a private well has 
been filled up, the owner cannot be required to exca¬ 
vate it. If the public have the right to take water* 
the municipality has power to see it is not in a danger¬ 
ous or insanitary state. {Kennedy and Rupchand Bila' 
rams A. /. Cs.^ ALLAHDINO v. THE SHIKARPUR 
Municipality. 

17 S. L. R. 330 : 79 I.C. 409: A. I. R. 1924 8. 189. 

-S. 122— Notice—Municipality cannot issue 

notice to remove efurouchment. 

S. 122 gives no power to a Municipality to issue a 
notice to a person alleged to have erected an encroach¬ 
ment to remove it, Although the municipality may 
send such a notice it is not a notice under the section. 
Such a notice may be sent as a matter of ^ courtesy* 
preliminary to the Municipality taking action under 
the powers given them by the section to remove an en- 
croachmnnt themselves. As.«uming a Municipality 
served a notice upon a person to remove an encroach¬ 
ment it was not intended that if he did not do so,he 
might be convicted under S. 155 of the Act. {Afac^ 
leads C. Js asui Coyajee. /.) EMPEROR Vs . ATM\RAM 

ShamJI. 24 Bom. L. B. 384 j §6 I, C. 817 ; 

23 Cr. L. 821 : A, I. R. Bom. 30 (1). 
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- ——S. 122— Obstruction in a Public street—Adverse 

possession of tke obstructed land for 30 years _ JVo 

action can be taken. 

The plaintiff, who.encroached upon a portion of a 
public street by building upon it, was called upon by 
the defendant Municipality to remove the obstruction, 
after 30 years under S. 122 of the Bombay District 
Municipal Act. In the suit by the plaintiff to restrain 
the Municipality from removing the obstruction, Heldy 
that the defendant Municipality could take no action 
under S. 122 of the Act after 30 years to remove the 
encroachment, it having been barred from filing a suit 
for the possession of the site encroached upon, the 
site was no longer a part of the public street but be¬ 
longed to the plaintiff. 22 Bom. L. R. 951 followed. 
{Afacleod, C. J. atui Shah, /.) ABaJI RaGHO v. THE 

Municipality of Jalgaon. 23 Bom. L: R, 1028 : 

46 Bom. 335 : 64 I. C. 202 : A. I. R. 1922 Bom. 111. 

-S. 131— Occupier is liable. 

An occupier of land cannot plead as a defence to a 
notice under S. 131 , that none but the owner is 
responsible to remove a nuisance. (^Kennedy, J.C. and 
Aston, A. J. r.) HaJi Umar V. Emperor. 

18 S. 1. R. 104: 26 Cr. L. J. 952: 87 T. C. 104: 

A. I. R. 1926 Sind 264. 


■ —S. 145*A— Permission to build on old wall — 

Pulling down a wall—Withholding of permission. 

Plaintiff wanted to build another storey on his west¬ 
ern wall, and got permission. Accordirig to a com¬ 
promise in a dispute with his neighbours he agreed to 
build further back to which the Municipal Committee 
did not give permission. The plaintiff therefore began 
to follow out his old plan to which the Municipality 
objected. Held, the objection was factious. The 
Municipality was not entitled to object to the rebuild¬ 
ing of the old wall where it stood with the addition to 
which it had given permission. {Afacleod, C. J. and 

Shah, J.) The Bandra Municipality v. John C. 
De. MeLLO. a. I R. 1922 Bom. 344. 

—S. 156— Lawful order—Notice under S. 12 - 2 . 
Where the accused was served with a notice under 
S. 122 of the Act to remove an otla which he had con¬ 
structed and was convicted under S. 155 for having 
disobeyed a lawful order; held, on application to the 
High Court that no notice need be issued under S. 122 
and therefore disobedience of such a notice does not 
amount to disobedience of a lawful order within S. 
*5Sr {Macleod, C. J. and Coyafee, J.) EmPEROR v. 
ATMARAM SHAMJI. 24 Bom. L. R. 384 : 

66 I.C. 817: 23 Cr. 1. J. 321: A.I.R. 1923 Bom. 30 (l). 

--S. 160 ( 3 )— Order of District Court under — 

Can be executed as a decree. 

An order of the District Court under S. 160 ( 3 ) of 
the Bombay District Municipal Act, 1901 , can be ex4> 
cuted as a decree. It is not necessary to make an ap¬ 
plication to the Court to pass a decree in accordance 
with the award. {Maclebd, C. J. and Crump, y.) THE 

Broach city Municipality v. Gulam Rasul. 

26 Bom. L. £. 306: 72 I. C. 636: 47 Bom. 654: 

A. I. R. 1923 Bom. 289. 


•Ss. 167 and 40 — Deposit by contractor—Deduc 
tim from, by Munieipality^Suit to recover is govern¬ 
ed by sectiofi. 

S. 167 governs a suit to recover the amount deductec 
by a District Municipality for the non-performance ol 
a contract from the deposit made by the contraqto] 
for the due performance of his contract entered int< 
with the Municipality. {^Macleod, C- J. and Shah, J.\ 
^BAN ». CITY Municipality, Poona. 

64 C. 357: 23 Bom. L. R. 881: 46 Bom. 123 

A A. 1. B. 1922 Bom. 380 (1) 
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’ BOM. DT. MDNCPL. ACT (I OF 1918), S. 10. 

-S, 167 —An application for rc-consideration 

by a party docs not afford a fresh cause of ac tion. 

The refusal by the Managing Committee and not its 
subsequent refusal to reconsider the matter is the act 
which affords the plaintiff his cause of action. Every 
application for re consideration filed by a litigant does 
not afford him a fresh cause of complaint. To do so 
will be to render the provision of S. 167 of the Act nu¬ 
gatory and will enable a liiigant to revive stale claims 
by repeating his requests. (Pupchand Bilara/n, A. J. 

C.) Rewa Chand Fateh Chand v Karachi 
Municipality. 90 I. C. 44 : A. I. R. 1925 Sind 322. 

-S. 167 — Section excludes application of 

15 ( 2 ) u/ the Limitation Act — Limitation Act, S. 13 

(2). 

The section in plain and unambiguous terms pre¬ 
vents the claimant from commencing his suit after six 
months from the date of act complained of and there¬ 
by expressly excludes the time being extended, under 
S. 15 , Cl. 2 of the Limitation Act. Public interests 
require that such suits should be instituted without any 
delay and the period of six months is sulficiently long 
to enable a claimant to comply with both the condi¬ 
tions precedent required by S. 167 of the Municipal 
Act. 32 Cal. 277 , Foil. {Pupchand Bilaram, A. J. C.') 

Rewa Chand Fateh Chand v. Karachi Munici 
PaLITY. 90 I. C. 44: A. I. R. 1925 Sind 322. 

-Ss. 179 and 186 (a)— Committee of Manage¬ 
ment — Po^vers of. 

A Committee of Management under S. 179 , Bombay 
District Municipal Act,is not precluded from exercising 
the pow'er of the Municipality under S. 186 (a). The 
Committee is not bound to follow every letter of the 
Act in its entirety but should keep the spirit of the 
Act in view. {^Kincaid, J. C. and Aston, A. J, C.) 
SaNTDASS MANGriARAM V. SECRETARY OF STATE. 

80 I. C. 951: 17 S. L. R. 46. 

-S. 188 (1) —Application for permission to 

build—Model reply “ permission refused"—Conviction 
under P. 27 ( 5 ). 

Although the model reply of permission refused can 
be sent according to the provisions 0 / rule 27 ( 3 ) all 
that the con* mlttee can do is to pass a provisional 
order directing that for a period w;hich shall not be 
longer than one month from the date of such order the 
intended work shall not be proceeded with. An order 
refusing pei mission for an indefinite period cannot be 
passed. There is justification for the conviction under 
R* 27 (s) if the petitioner has given notice as required 
by sub-rule (i). {Macleod, C. J. and Shah, /.) EMPE¬ 
ROR r/. Ardeshwar JivanJI. 24 Bom. L. R. 102 : 
66 I. C. 331: 23 Cr. L. J. 267 : A. I. R. 1922 Bom 221. 

-r-(I OF 1918) S. 10 —Conviction under—Essen 

tials to be observed. 

The two'necessary conditions of a valid conviction 
under S. 10 are.: ( 1 ) there must be an order passed by 
the School Committee under S. 9 i. e., an order passed 
in strict compliance with the procedure laid down in 
that section, ( 2 Vihe parent must be shown to have 
failed to comply with the provisions of S. 7 on. and 
after tfi^ date specified in such order. The powers 
conferred under the Act on the School Committee 
are wide. They are in curtailment of the right of 
the parent to give efficient instruction to his 
child according to his own ideas. It is therefore essen¬ 
tial that an atten<Iance order passed by the Committee 
must be shown to haye been passed in strict compli¬ 
ance with tfie procedure therein prescribed, namely 
“ after.giving the, parent an opportunity of being 
heard ” and after such enquiry as it considers neces¬ 
sary, The second requirement of S. 10 is that it must 


* • 
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BOM. DT. POLICE ACT (IV OF 1890), S. 11. 

l)e Shown that the parent has failed to comply with 
the provisif>ns of S, 7 on or after the da e specified in 
the attendance order passed by the Committee. (.Sholi, 
A.C.J.aud Coyafw /.) F.MPKRORr’. NEMCHAND 
Na I Ha. 47 Bom. 942; 25 Bom. L. R. 896; 77 I. C. 869- 

25 Cr. L. J. 338: A. I. R. 1924 Bom. 105. 

BOMBAY DISTRICT POLICE ACT tlV OF 1890). 

_Sb. 11. 51 (e) and 53. Sch. B— Police-officer 

aidifikt another o/rirer, outside his furisdiction, hut in 
saujc district 'ohere he sCr7>es^ is deemed to he on duty 
—^Peual (\>de, .S. ,353* 

P'or the purposes of this Act Police-officers of every 
Oracle are appointed to an entire district in which they 
have to seive and are to be deemed to be on duty in 
all parts of that district. Although a Police-officer 
may be outside the area of his jurisdiction, he is bound 
within the limits ol the di.strict for which he is 
appointed to aid another Police-officer when called 
on by hint to do so or to keep order as required under 
Ss. 5 I (e) and 53 . Therefore, any person assaulting 
a Police-officer while he is engaged in discharging the 
duty under S.s. 51 (e) and 53 is guilty of an offence 
under S. 353 , Penal Code. AO All. 28 Dist. (^Kincaid, 
/. C. ami Aston, A. J. C.) KhAIRO v: EMPKROR. 

88 I.C. 15 : 26 Cr. L. J. 1071 : A. I. R. 1926 Sind 280, 

•-Ss. 25-A and 26 —Notification altering pre- 

7'ious notification not legal. 

The Government have no power under Ss. 25 and 26 
to call upon to pay for H as an agent of B. Where 
plaitUiffs were regarded as agents, but the effect of 
the notification in law was clearly to impose a new tax 
on the plaintiffs. Held, so long as in substance it is 
a tax or rate on another cla'>s of persons living wdthin 
the aiea concerned, it is within the legal authority of 
the Government An obligatory provision in the 
statute cannot be allowed iO be ignored without 
adequate grounds. Where the tax or rate niay ])e 
legal its recovery by the Collector cannot be illegal. 
At least where it is partially legal for the Collector to 
collect, for the rest the direct reference to the Collector 
is in the nature of an irregularity, which cannot affect 
the legality of the tax. The express provision as to 
finality would apparently exclude the application of 
S. 21 of the General Clauses Act. It is difficult to 
reconcile this provision as to finality with the idea of 
the Collector being able to vary it from time to time. 
S. 25 -A does not provide for any enquiry as to orders 
under S. 25 'A (i ) (//). The words “after such inquiry 
as he deems necessary” are to be found in sub-section 
(i), clause (/?) and do not govern clause (^). The 
omission to hold an inquiry which was only depart- 
mentally arranged is not sufficient to vitiate the direc¬ 
tion given by him under S. 25 -A (i)(5). The provi- 
-sions of S 79 of the District Police Act would condone 
such an irregularity in procedure. W'ith the previous 
sanction of the Commissioner and subject again to 
revision by him the District Magistrate may pass a 
fresh order. Per Hemp, J .—In effect he thus obtains 
the revision of the reviewing authority. The scheme 
of the section is to make the Commissioner and not the 
Court the reviewing authority. The finality provided 
for in an order under S. 25 -A, clause ( 4 ), of Bombay 
Act IV of 1890 means to give a final effect to the ulti¬ 
mate order that the District Magistrate with the pre¬ 
vious assent of the Commissioner may, subject to 
revision by the Commissioner or in accordance with 
anv such revision, pass. Cl. ( 4 ) is not intended to 
exclude the powers which by S. 21 of the Bombay Act 
I of 1904 are included in a power to issue an 6 rder. 
S. 25 -A does not require the rate for compensation to 


BOM. GENL. CLB. ACT (I OF 1904), 8 . 21. ^ 

be assessed on property although the word “ rate 
would seem to imply the ownership of property. S. 25 -A 
is not intended to permit the Court to enquire into 
the question of who were the persons really respon¬ 
sible for doing the objectionable acts. i^Shah, A. 

/. and Kemp, /.) BHAGCHAND DaGADUSHa v. 
Secretary OF State. i 

48 Bom. 87 : 26 Bom. L. R. 1 ; A. I. R. 1924 Bom. 1,. 

—. -S. 41— Order under is an exeeutive order — 

Kei’ision. 

The order under any of the sections in Chapter IV 
(including S. 41 ) is an executive order and not one of 
an inferior Court with which a High Court can inter* 
fere. The mere fact that there i.s an enquiry of a 
iudicial nature cannot suffice to give the High Couirt 
jurisdiction. ( 1917 ) 11 S. L. R. 113 ; ( 1910 ) 12 B. L 
R. 1029 and ( 1911 ) 5 S. L. R. 54 foil.) {Pawcett, / 

C. and Kincaid, A. J. C.) SATAN v. EMPEROR. 

16 S. L. R. 126 : 23 Cr. L. J. 39 r 
64 I. C. 663 : A. I B. 1922 Sind 21. 

— - Ss. 67 and 58 (2) —Firdcr of property—No 

claim hy anybody. 

Property not claimed by anybody after a proclama¬ 
tion is issued under S. 58 ( 2 ) should be made over to 
the finder. (Afartcn and Crump, J J In re MarUTI 
BaPUJi Sonar. 47 Bom. 71 : 24 Bom. L. R. 707 ; 
69 I. C. 96 : 23 Cr. L J. 666 : A. I. R. 1922 Bom. 240. 

-— S. 62 —Extension of the Prevention of Cruelty 

to Animals Act, S. i ( 2 )— jDoes not repeal S, 62 . 

The mere extension of S. i ( 2 ) of the Prevention of 
Cruelty to Animals Act to a certain district does not 
repeal S. 62 of the District Police Act within that 
district. i^Shah and Crump, EMPl ROR v, 

BHagwan Krishna. 45 Bom. 203 ; 

22 Cr. L J. 696 : 68 I. C. 824 : 22 Bom. L. £ 892. 

. -Ss. 80 and %1—Order to recorder amounts not 

eo7ered hy the sections. 

Where the order practically directed the Collector 
to recover the particular amounts from a class of 
persons. Held, that does not appear to be an order to 
any particular class of persons to perform any duty or 
act or to conduct themselves in a particular manner. 
Besides S. 8 i provides an additional remedy which the 
party concerned may follow ; but it does not bar a suit 
which may be otheiwise open to the parly to file. 
{Shah, A. C. /. and Kemp, /.) BHAGCHAND 

Dagadijsha 7‘. Secretary of Si ate. 48 Bom. 87 : 

26 Bom. L. R. 1 : A. I. B. 1924 Bom. 1. 

BOMBAY GENERAL CLAUSES ACT (I OF 1904). 

- -S. 19— Peu er to delegate. 

Sec. 19 of the Bombay General Clauses Act shows- 
that a power given to an officer under an Act can be 
delegated by him to his assistant. But the delegation 
must be clearly shown. {Fo^veett and Modgavkar^ 

J/.) Emperor t'. Karim RaJmahamad. 

27 Bom. L. E. 1421. 

..... —S. 21— Previous notification can he rescinded 

only subiect to cimditions gerverning those notifications. 

The resolution of the Municipality which purports 
to rescind the prior notification of 1919 must be pub¬ 
lished in the Local Government Gazette, and must 
have received the previous sanction of the Local 
Government because under S. of the Bombay 
General Clauses Act (I of 1904 ) the Municipality 
would have the power of rescinding the notification 
published in 1919 subject to the sanction and condi¬ 
tions, to which the first notification was subject. 
{Shah and Kafiji, J J.) EMPEROR v. PORSHOTAM 
JaGJIVaN. 25 Bom. L. B. 787: A. I. R. 1924 Bom. 47. 


373 


CIVIL, CRIMINAL & REVENUE 


374 


Bam. HEREDITARY OFFICES ACT (III OF 1874), » BOM. HEREDITARY OFFICES ACT (III OF 1874), 
S. 6 . I S. 73. 


BOMBAY HEREDITARY OFFICES ACT (III of 
1874). 

■' ■ ' —^S. 6— Mortgagee from \Vata7idar is liable to 
pay fftesne profits tf he 7-etains possession after f?iort- 
gagor's death. 

Mortgagee from a watanclar is liable to pay the 
mesne profits after the original mortgagor’s death for 
the period between the death of the mortgagor and the 
time when his successor to the watan obtains posses¬ 
sion. 44 Born, soo Dist. 24 Bom. 556 {P. C.) Foil 
{Macleod, C.J. and Coya/ee, /.) SundraBaI VithaL 

Deshpande^-. Lakshman Ramachandra Desh- 

PANDE. 49 Bom. 583 : 87 I. C. 723 : 

27 B. L. R. 497 : A. I. R. 1925 Bom. 325. 

-S. 5 —Ghadi vatati—Mortgage by vatandar — 

Rights of mortgagee—Adverse possessiotr. 

The Government granted certain lands to a person 
in respect of ghadi services to be rendered by the 
grantee to the village community. The holder of the 
lands mortgaged them in 1900 and died in 1912 . Sub¬ 
sequently in 1920 the widow of the holder sued to 
redeem the mortgage on the ground that with the 
death of the last male owner the mortgage had come 
to an end. //<*/^, that the mortgagee’s possession of 
the lands during the life time of the last holder was 
not adverse to him and that the suit by the widow was 
not barred by limitation. {Shah, A. C. ). and 
Fauicett, /.) ShIVAPPA MaLLaPPA v. AvaLI 
LumaNNa. 26 Bom. L.R 814: A.I.R. 1924 Bom. 621. 
- S. 5 — Decree — Execution: 

Provision for payment of mortgage amount by 
V^atandar mortgagor by payment of annual sum out of 
profits or mortgaged lands is ineffective against (he 
Vatandar’s heirs after the death of the Vatandar. 
(Fawcett, /.) GANESH EKNATH V. BHAUSAHEB 
BHAWANRAO. 46 Bom. 345 : 64 I. C. 208 : 

23 Bom. L. R. 1037 : A. 1. R. 1922 Bom. 110. 

-S. 5 —Mortgage decree—Provision for Pay- 

nient out of profits—Application in execution for re¬ 
covery of ivhole front other property does not lie. 

Where a mortgage decree, provides satisfaction of 
the mortgage debt by payment of an annual amount 
out of the profits of the mortgaged lands it is not open 
to the decree-holder to apply to execute the decree, 
to recover the full amount by sale of other property 
in the hands of the judgment-debtor. {Faivcett, y.) 
GaNESH V. BHAUSAHEB. 46 Bom. 845 : 64 I. C. 208: 

23 Bom. L. R. 1037 : A.I.R. 1922 Bom. 110. 

--^S. 6 —Sale in execution of a money decree 

against vatandar will bind reversioner. 

Where in execution of a money decree against a 
vatandar, his vatan lands were sold after his death 
and purchased by another Vatari’dar of the same vatan. 
who obtained possession from the widow, held the sale 
in execution would bind the reversioners, as the aliena- 
tlpn was a'valid one for legal necessity under S. 5 of 
the Bcilhbay Hereditary; Offices Act.* {Macleod, C. J. 
add Shah, /I) GaNESH RaMCHANDRA v. LaXMI- 
bai Venkatesh Narayan. ■ 46 Bom. 726 : 

24 Bom. L. R. 249; 67 I. C. 209: A.I.R. 1922 Bom. 96. 
— ' —88. 9, 11 and ll‘-A — Alienation of Vatan — 
Declared void—Assessment to Revenue — Default — 
Forfeiture — Limitation. 

The defendant', predecessor-in*title alienated his' 
vatan land tb pi^ntiff arid died"^ subsequently. The 
defendants applied to the Collector to take^proceed¬ 
ings for the protection of the vatan. Acting under S. 
II of the Bombay Hereditary Offices Act the Collector 
made a declaration on 5 - 10 - 1904 , that the alienatibn 
was null ‘ and void. The Collector resolved to 
assess the land at a full refit and bn 6 - 7 - 1908 ,-the 


Collector held further proceedings and assessed the 
land at a rental of Rs. 75 per annun>. On 15 - 3 - 1915 , 
the Collector ordered forfeiture of the land owing to 
the default of the plaintiff in payment of arrears of 
rent then due. The plaintiff sued for a declaration 
that the order of forfeiture was invalid on the ground 
that the rent was due from 6 - 7-1908 when the 
assessment was fixed and on that footing, no arreai-s 
of rent had become due. Held, ihat the assess¬ 
ment of land was an alternative to the summary 
resumption of possession and the order that the 
land was liable to assessment, means assessment 
from the date of the order ; that S 9 , cl. i of the 
Act provided that an order giving the vatandars 
profits of the vatan should have effect from the date of 
the Collector’s order, and there was nothing in S ii-A 
of the Act to the contrary ; and that the plaintiff’s 
suit was barred by limitation under Art. 14 of the 
Limitation Act. {Pratt and Fawcett, Dhondi 

Subhane V. Secretary of State. 

26 Bom. L. R. 785 : A. I. R. 1923 Bom. 478. 
~ S. 11-A —Order of Collector is an order ttndCr 

—Bombay Revenue Jurisdicticni Act, S. 4 (/r) para. 3 
—Digit Court cannot interfere. 

An order of a Collector under S. ii (a) of the Act 
directing a levy of full rent is an order within S. 4 (a) 
para. 3 of Revenue Jurisdiction Act and therefore the 
High C^ourt has no jurisdiction to interfere with the 
order. {Macleod, C. J. and Shah. /.) DaTTATRaYA 

Keshav V. Laxuman Chimnaji. 

64 I. C. 7 : 23 Bom. L. R. 561. 

-S. \b-~-^iVidcnv holding life interest in 7vatan 

Property is not 'holder.' 

A widow holding an interest in watan property for 
the term of her life or until her mairiage is not a hol¬ 
der within the meaning of that term in S. 15 of the 
Act III of 1874 . {Macleod, C. J and Crump, Jf) 

BhikaJi Laxman V. Secy. OF State. 

27 B. L. R. 463 : 49 Bom. 654 : A.I.R. 1926 Bom. 365. 

— S. 18— Dereditary olfice dispute—Maliarki 
V atan — Arbitration — Award. 

Under S. 18 of the Bombay Hereditary Offices Act, 
1874 , a dispute as regards a Maharki Vatan was refer¬ 
red to a Panchayat. The parties however failed to 
nominate the panchas and thereupon the Deputy 
Collector asked the Mamlatdar to appoint them but 
the latter in his turn issued orders to the Head Karkun 
to get two panchas appointed by each party and him¬ 
self to act as sarpanch. The Mahars appointed their 
panchas but the villagers declined to do .so. When 
this fact was brought to the notice of the Mamlatdar, 
he ordered the Head Karkun to appoint two panchas 
under S. 18 . The panchas were so appointed and the 
panchayat thus constituted made the award which 
Was submitted to the Mamlatdar and was in due course 
approved of by the Deputy Collector. In a suit qnes 
tioning the validity of the award Held, that the Panch 
was not constituted according to the procedure prescri¬ 
bed by Si i 8 of the Bombay Hereditary Offices Act and 
the award was invalid. Having regard to S. 18 of the 
Act, it is not competent to a Civil Court to entertain a 
suit by the Mahar Vatandars to restrain the villagers 
of their village from delivering the carcasses of dead 
animals and paying baluta to the mangs. {Shah, A. C, 
/. and Crump, /.) Mahadu Kashib v Krishna 
TaTVA. 47 Bom. 95 : 24 Bom. L. R 917 : 68 I. C. 746: 

A. I. R. 1922 Bom. 410. 

. 8 . 78 — Hon-complianee with the procedure 

laid down in S. 73 makes order ultra vires. 

If there is no record of any investigation having been 
made or if there is nothing to show* that an opportunity 
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BOM. HEREDITARY OFFICES ACT (X OF 1923), 

S. 2. 

had been given to the other members of the watan 
family of being heard or that any reasons were record¬ 
ed by the Collector for his decision, an order direct¬ 
ing commutation is {A/adeotU C^J.and 

Crump, y.) BHIKaJI CaXMAN v. SeCY. OF STATE 
FOR iNDl A. 27 B. L. R. 463 : 49 Bom. 564 : 

A.I.R. 1925 Bom. 366. 
-(X OF 1923) S. 2 —If retrospective. 

Bombay Act X of 1923 has not been given retrospec¬ 
tive effect. (^Afacieod, C. J. afid S/tah, y.) ADIVEVA 
Fakirgawda Paul v. Chanmallgowda. 

26 Bom. L. R. 360 : 81 I. C. 1018 : 

A. I. R. 1924 Bom. 393. 
B0MBA\’ HIGH COURT CIVIL CIRCULARS. 

-Ch. I, R. 56 —Expenses of 7oitnesses — Pleader^ 

if entitled to special rate. 

It is open to a witness to show that there are pecu¬ 
liar circumstances which entitle him to demand sub- 
sistance money or travelling allowance at a higher 
rate. 'I'he law does not allow for any special fee for 
witnesses in the District Courts on account of their 
status. It is different if a witness is called as an ex¬ 
pert. A pleader who Is merely called to give evidence 
as to what had occurred in a previous suit in which he | 
was a pleader is not entitled to any special rate of 
.subsistance allowance. {A/arleod. C. J. and Shah. J.) 
VaLI ASMAL V. MaLJI. 46 Bom. 89 : 

23 Bom L.R. 898 : 64 I. C. 78 : A.I R. 1922 Bom. 116. 
—— — Ch. 23. R. 16 —Receivers other than official 
receivers~~~Peceiz'er*s remuneration should be propor¬ 
tional to the amount of dividend distributed — Prov. 
Ins. Act^ 1920 . A". 56 . 

R. 16 of Chap. 23 of the Manual of Circulars issued 
by the Bombay High Court directs that the remunera¬ 
tion of receivers, other than official receivers, shall be 
in such proportion to the amounts of the dividends 
distril)uted as the Court may direct, provided that it 
does not exceed five per centum of the amount of 
dividends and therefore, a Court is not justified in 
directing payment to the receivers at the rate of five 
per cent, on the whole amount reali.sed {^Macleody C. 
J and Coya/ee, y.) JORAPUR?'. JOSHI. 

90 I. C. 656 : 27 B. L. R. 1116 (2) : 

A. I. R. 1925 Bom. 472 (2). 
BOMBAY HIGH COURT RULES (ORIGINAL SIDE). 
————Rule No. 484 —jOoes not apply where Commis¬ 
sioner allows an oblection once disallowed. 

Where a Commissioner recorded a finding on an ob¬ 
jection, disallowed the same but afterwards issued a 
warrant to review his finding and a summons was taken 
out for an order that Commissioner’s issue of the said 
warrant was illegal, that rule No. 484 did not 

apply to the case. i^Mulla^ J.') J. P. FERNANDEZ v. 
P. D. RODRIGUES. 47 Bom. 593: 25 Bom. L. B. 280 : 

A. I. B. 1924 Bom. 231. 

■ - - —Pleadery cost of-^Costs before Taxing Master 

are not allowed. 

It is not the usual practice to allow costs of counsel 
attending before the Taxing Master. {,KemPy y.) 
JlVANLAL PaNALAL V. BAI MaNCHHA. 

27 B. L. R. 532: 87 I. C. 1043 : A.I.R. 1925 Bom. 366. 

■ - Taxation—Party takings must Pay costs — 

Taxing Master can make the party taking review pay 
costs of the other party. 

On the warrant to tax, the party taking the taxation 
must pay the costs of the proceedings on that warrant. 
But if the Taxing Master is of opinion that the party 
bringing in the bill has unnecessarily or vexatiously in¬ 
creased the costs he may report accordingly and the 
Chamber Judge will make such order as to those 
costs as he thinks fit. The proper procedure in such 


BOM. HIGH COURT RULES ( 9 RIOINAL SIDE), 

R. 214. y. 

a case is by summons. The costs of warrant to review 
should follow’ the event of such review. The Taxing 
Master not only has the power to award costs against 
the party taking out such a review but be has also the 
power to make him, in a proper case, pay the other 
party’s costs. (^A^emp, y.) JIVaNLAL PANALAL v 
BaI MaNCHHA. 27 B. L. R. 532 : 87 I. C. 1043 . 

A. I. R. 1925 Bom. 355. 

R. 118— Counter claim — Set-off — Bar of Htf^i- 
iation—Effect oiu 

A defendant can plead set-off or counter-claim as a 
cross-claim but the set-off must have arisen out of the 
same transaction and be for an ascertained sum while 
counter-claim need not arise out of the same transac¬ 
tion. If the plff. pleads limitation in case of set-off he 
must prove that it was barred at the time of the insti¬ 
tution of the suit. But in the case of counter claim it 
will do if he proves that it was barred by limitation at 
the time of pleadings. {.Miller^ J.') ,NaJaN AHmed 
HaJi ali V. Sale Mahomed Peer Mahomed. 

24 Bom L. R. 998 : A. I. B. 1923 Bom. 113. 

—^B. 118— Set off and counter-claim. 

Distinction between set-off and counter-claim is of 
the greatest importance when a claim for unascertain¬ 
ed damages is allow’ed as set-off or counter-claim. 
{,AIacleodt C. J. and Coya/ee^ J ) VITHALDaS 
Gulabdas z/. Hyderabad Spinning and Weav¬ 
ing Co., Ltd. 24 Bom. L. R. 328 : 47 Bom. 182 : 

67 I. C. 326 s A. I, E. 1923 Bom. 24. 

-Rr. 127, 128 and 12Q—Third party notice— 

Deft, outside the Jurisdiction of the Court — Leave of 
Courts — Letters Patent K,Bom.^y cl. 12 . 

Tbfc Court on summons for directions in a third 
party notice does not decide any question of jurisdicr 
tion and from the fact that the Court gave direction it 
could not be assumed that the Court decided the point 
of jurisdiction. The order of the summons for direc¬ 
tions merely enables the third party to come into the 
suit as he was an added party deft, and then it was 
open to him at the trial to raise any issue which an 
added deft, was entitled to raise. Leave under cl. 12 
of the Letters Patent could not be presumed to 
have been given because, before it could be assumed 
that leave has been granted under clause 12 , it must 
j be proved that an application was made to the Judge 
under cl. i 2 | and if the Judge made the order, it 
should appear clearly on the face of it that he was 
giving leave under clause I 2 of the Letters Patent. A 
successful deft, is entitled to his costs of the. suit and 
the third party proceedings as well. Per Macleod^ C. 
y. — When a deft, asks the Courts to issue a third 
party notice in a case in which leave has to be obtain¬ 
ed under clause 12 an application should be mgde to 
the Judge for such leave to be endorsed on the notice 
in the same way as it is endorsed on a plaint {^Macleod^ 
C. y. afid Heaton, J KaRIM ELAHI ShETI v. ShER 
Ahmed HaJI Mir AHMed. 46 Bom. 24 ; 

59 I. C. 28 : 22 Bom. L. R. 863. 

-^-Er. 130 and 131— Directions to third ^rty^ 

Order of refusal is not a ftidgment—Appeal.- , 

An order refusing direction under Rr. 130 and .131 is 
not a judgment within cl.. 15 of the Letters Patent and 
is not appealable. C. J. atui Faxucett, y.) 

CHARANDAS CHATURBHUJ v. C. PITAMBHARDAS. 

22 Bom. L. E. 1169 : 69 I. C. 683 : 45 Bom. 428. 

-—R. 214 —Originating summons — Court can 

grant declaration that covetusnt for reconveyatue or Prc' 
emptiott is void. , { 

It is open to the Court to pass a declaratory decree 
in an originating summons und-=^r R. 214 of the Bombay 
High Court Rules to the effect that a covenant for 
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a. 216. 

re-conveyance or pre-emption annexed to a sale-deed is 
void as infringing the rule against perpetuities. (A/ac- 
lead, C. J. avd h'aJiga, /.) DINKARRAO GaNPAT- 
RAO V. NaRAYAN. 24 Bom. L. R. 449 : 

A. I. R. 1922 Bom. 84. 

‘ E- 215— Originating summons—Question as 

to existence of partfiership. 

The question as to the existence of a partnership 
(which is denied) is not one that can be disposed of 
on an originating summons. {Mu//a,/.) SllKH4- 
NAND V, BHIMRaJ. 25 Bom. I. R. 390 : 

73 I- C. 254 : A. I. R. 1923 Bom. 394. 

-R. 505 —CAamders summons adjourned to the 

hearing—Necessity to certify for counsel. 

When a summons is adjourned to be dealt with by 
the Judge at the hearing of the action, it becomes 
merged in the hearing and the question becomes one 
to be dealt with as one of the questions arising at the 

hearing and the costs relating thereto are at the dis¬ 
cretion of the trial Judge, consequently counsel fees 
can be allowed though not certified. {Macleod, C. J. 
and Coyajee, /.) ParaSHURAM D. SHaMDASANI v 
Tata Industrial Bank. 27 Bom. L. r. 1195 

-E- h2\ —Costs in original side—Taxation of 

^Review of taxation—Taxing Officer's decision on 
quantum — Finality. 

In questions of quantum of costs, the Court has 
jurisdiction to deal with them. It is open to a party 
objecting to show that .the Taxing Officer erred on a 
question of principle or has omitted to take into consi¬ 
deration all those matters which he is required to take. 

The Taxing Officer is not at liberty to lay down a scale 
for discretionary charges which is out of all proportion 
to the work done. (A/acleod, C. J. and Coyajee, J.) 

PARASHURAM D. ShaMDASANI V. TaTA INDUS¬ 
TRIAL Bank. 27 Bom. L. R. 1195. 

BOMBAY IRRIGATION ACT (VII OF 1879).— 

Ss 8, 31, 34 and Zh— Compensation for inter- ^ 

ruption of water-supply—Decision of Collector—Civil ' 

Cotirt has no lurisdiction. \ 

When Government fails to supply water for crops ; 
and the claim for compensation has been already decid- 
ed by the Collector under S. 35 of the Bombay Irriga¬ 
tion Act, Civil Courts have no jurisdiction to enter¬ 
tain a suit for the same relief. Scope of the Act con-, 
sidered. {A/ac/eod, C. J. and Shah, /.) \ and Shah, J.^ GaNPATI GopaL RiSBUD 


ViNAYAK VaZEE v. THE SECRETARY OF STATE. 

46 Bom. 738 ; 24 Bom. L. R. 264 : 

67 I. C. 43 : A. I. R. 1922 Bom. 8. 

■ —Sb. 22 and 23— Water supply — Control over, 

Ss. 22 and 23 give control over the supply of water 
from the watercourse. The right however to regulate 
water from a Government or public channel or canal is 
the right of Govt, alone. (^Fawcett, J, C. atid Kemp 
A. J. C.) Nawazali Shah v. Rustomali Shah. 

62 I. C. 225 : 14 S. L. R. £3. 

•-S. 23 —Jurisdiction U7ider —Sendee of sum¬ 

mons and hearing of oblections are conditions precedent. 

The service of summons and hearing of objections 
are conditions precedent to the exercise of jurisdiction 
confeirred by .the S. 23, and failure to comply with 
those conditions makes an order made under it a nul¬ 
lity, nor is such an order protected by the theory of 
inherent jurisdiction. {^Fawcett.. J. C. a?ui Kemp, A, 
/• C,') Nawazali Shah v, rustomali Shah. 

62 I. C. 226': 14 S. L. R. 63. 
BOMBAY KHOTI SETTLEMENT ACT (I OF 1880)— 
Terms of Kabuliyat to Gover/tmeni must con 
form to Custom except as altered by Bombay Act I of 

1865, .yx, 37 38. , J 

A KhoPs interest in the khoti village*ls limited, not 1 


BOM. KHOTI SETTLEMENT ACT (I OF 1880), S 10. 

absolute. He possesses in some measure a pro¬ 
prietary right. He is an occupant with all rights and 
liabilities affecting such a status- I'he Khot has to se¬ 
cure to Government the payment of the village revenue, 
while the village lands which he has to manage in 
accordance with the restrictions mentioned in the ka¬ 
buliyat fall under three distinct items, viz. —(i) Dhare- 
kari lands, the tenants of which have a transferable 
and heritable right paying Dhara alone to the Khot, 
(2) Khot nisbat lands which are in the hands of perma¬ 
nent occupancy tenants or tenants with less permanent 
right paying Fayda to the Khot and the Government 
assessment, and (3) Khpti Khasgi lands, private lands 
in the possession of the Khot of which he can make 
such use as he pleases. With regard to Khot nisbat 
lands the right of the Khot to exact rent or Fayda in» 
addition to the assessment is limited by the Kabuliyat 
which is in accordance with the decision of the Govern¬ 
ment Officer, fixing the demand of the Khot on his 
tenants under S. 38, Bombay Act l of 1863 Khots 
in the district of Kolaba are hereditary farmers 
of the revenue and are entitled to hold their villages 
as Khoti on their entering every year into the custom¬ 
ary Kabuliyats. If the Government wish to impose 
upon the Khot a new’ form pf Kabuliyat they must not 
infringe the customary rights of the Khot? except as 
altered by S. 38 of Bombay Act I of 1865. A 
Khot of a village in the Kolaba District at first 
used to pass annual Kabuliyats to Government in the 
form w’hich was then in use. Government offered, in 
i 9IS-^6 to the plaintiff, a Kabuliyat in another form' 
which contained several new clauses. Clause 6 empow- 
ered a permanent tenant of Khot nisbat land to compel 
the Khot either to consent to a transfer or to take up the 
land himself Clause 8 required the Khot to keep the- 
land at the disposal of a Dharekari w’ho had deserted, 
Clau.se 2? worded ambiguously. As the Khot objected 
to pass the kabuliyat in the new form the Government 
attached the Khoti village. Held that the 
Khot was justified in refusing to sign a Kabuliyat 
which contained any one of such objectionable 
clauses, viz,, 6 and 8, w'hich were in infringement 
of the customary right of the Khot and that the 
attachment of the village for refusing such a 
Kabuliyat was, therefore, illegal and the Khot was 
entitled to mesne profits and damages. {A/aclcod, C.J. 

V. Secre. 


TarY of State. 48 Bom. 599 ; 26 B. L. R. 754 . 

83 I. C. 370 • A. I. R. 1925 Bom. 44* 

-Ss. 8, 10 —OccupaJTcy tenant—Adverse posses 

sion. against —Khoti, position of—Eiectme7tt — Notice. 

An adverse possession of a khoti land of an occu¬ 
pancy tenant extinguishes the right of the occupancy 
tenant to actual pos.session but not right to relinquish 
his occupancy right to the khoti who, after due notice 
under S. 84 of the Bombay Land Revenue Code, is 
entitled to eject the person in possession. (Afaeleod, 
C. J. and Fawcett, J.) ViSHNU BHIKAJI v. BaBLA. 
45 Bom. 1001 : 61 I. C. 594 : 23 Bom. I. R. 411. 

-S. 9 —Rights of occupancy tenant—Transfer 

—Ccnisent of managing khoti. 

The managing khot is entitled to give consent to the 
transfer of a permanent tenancy which is an act re¬ 
quired by the statute to be performed by the Khot in 
order to validate the transfer, ^Macleod, C. J. and 

Shah, j.'S Ebrahim Mohidin V. Krishnaji 
Laxman. 26 Bom. L. R. 421 : 80 I. C, 468 : 

A. I. R. 1924 Bom. 459. 
S. 10 —Transfer includes simple mo tgage. 

A simple mortgage is a transfer of the interest of the 
tenant within the meaning of the section. Even payment. 
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bv Khatedar of the mortgage amount prior to suit by 
Khot does not destroy the right of 

^fui Crnmp, JJ.) VaSU KRISHNA J'^^^ADHEV 

RaO MORKSHAR. 24 Bom. L. E. C 

A. I. E. 1923 Bom. 33 (1) 

_S. 10_ Transfer of portion of Khoti land. 

If tlie permanent tenant of Khoti lands transfers 
a portion of it without the Khot’s consent only the por¬ 
tion so transferred, and not the enUre holding, is at the 
disposal of the Khot under S. 10. ^Shah W Pratt, 
T r MaDH AVRAO V- KRISHNAJI. 46 Bom. 470 : 
dJ-) 24 B R. 131 , 68 I. C. 277 : 

A. I. R. 1922 Bom. 257 (2). 

_Ss. 21 and 16 to 20— "Decision', meaning of— 

pntry in Botkhat. 

The Khoti Settlement Act nowhere provides that the 
mere entry in the Settlement Register of the name of a 
particular person a.s the occupant of the survey number 
is either final and conclusive or that it is binding upon 
all the parties concerned, unless and until it is reversed 
or modified by a decree of the Civil Court.What is made 
binding by the provision of S. 21 is the decision of the 
Recording Officer and not a mere entry of a person’s 
■name in the Settlement Register. Preceding sections 
make it clear that the mere entry of the name of some 
particular person as occupant was not intended to be 
included among those decisions of the Recording 
Officer. An entry in Rotkhat is not a decision. S. A. No. 
■850 of 1914 Ref. {Afacleod, C. J. and Coyafee, J.) 
POTPHODE YeSHWaNTRAO. 24 Bom. L. E. 323 : 
67 I. C. 322 . 46 B. 966 : A. I. R. 1922 Bom. 329. 

S ZZ—Importance of the Botkhat. 




The whole scheme of S. 33 of the Khoti Settlement 
Act is to prevent arrangements being made in an un¬ 
authorised way by the Khots, with the tenants contrary 
to the terms of the Botkhat If there is any agree¬ 
ment between the parties after the amounts have been 
fixed in the Rot khat, then the party must appear in 
person or by duly authorised person before the Record¬ 
ing Officer and consent to the entry being made 
altering the terms under whiefi the tenants held the 

lands. XiMacleod, C. J. and Coyaiee, /.) BaLSHAT 

27 Bom. L. E. 1487. 

BOMBAY LAND REVENUE CODE (V OF 1879), 
Ex parte ^rant of Sanad at City Survey confers no title. 

There is nothing in the Bombay Land Revenue Code 
justifying the conclusion that a person who gets a 
sanad at the City Survey on his ex parte application is 
entitled to turn out the person in possession of the 
land, unless such person proves a better title. {Maeleod, 
C. J. and Coyaiee, /.) TRIMBAK NAKAYAN PUJARI 
V. DAMU Bhan SaLI. 27 B. L. R. 656 ; 

A. I. R. 1925 Bom. 430. 

S. S3 —Rent equal to assessment — Presump¬ 


tion of—Occupancy Rights. 

The fact that the tenants pay the amount of assess¬ 
ment may not be conclusive evidence but it would 
afford strong presumption that the tenants have at¬ 
tained the occupancy rights by virtue of their long 
holding. The word “Miras” should not be used in case 
of persons who by virtue of their long holding are 
presumed by reason of the provision of S. 33 to have 
acquired fixity of tenure. Incases where a rent is 
equivalent to assessment it cannot be enhanced unless 
a right to do so is established by custom or other¬ 
wise. {Afacleod, C.J. and Crump, _/.) SiTARAM 
SadaSHIV V. ParSHURAM, a. I. R. 1923 Bom. 449. 


S. 58 —No receipt is necessary for the pro- 


.perty attached by the persott attaching it. 


BOM. LAND EE V. CODE (V OF 1870), S. 74. h 

There is nothing in the Code which renders it obli* 
gatory for the person who is actually effecting attoch- 
ment to give receipt for the property attached. 
i/Cennedy, /. C. and .4ston, .4. J. Cf) EMPEROR v, 
GULABKAI. 26 Cr. L. J. 195 ; 63 I.C. 899 : 

16 S. L. B. 161. 

_Ss. 63 and 64— Alluvion—Lands sold by 

Government — Assessment—Right of landlord to charge 
rent for the alluvion. 

Defendant was a mulgeni tenant of certain lands 
from the plaintiff. Some alluvion having formed and 
accreted to the lands in question the Government 
granted the alluvion to the plaintiff for a price subject 
to the payment of annual assessment acting under 
S. 63 . Held, that the plaintiff was enUtled to charge a 
proportionate rent from the defendant for the alluvion 
which must be treated as a separate piece of land by 
reason of the operation of Ss. 63 and 64 . \Maeleod, 

C. J. and Shah, JO ManJaya Subraya v. Tim. 
MAYA VaSUDEO. 26 Bom-^ B. 620 : 

80 I. C. 427 : A. I. R. 1924 Bom. 449, 

- S. 65_ ApPlieation to use agricultural land 

for non-agriculturol purpose—Procedure Decision of 
Collector—Refusal without enquiry — R/feet. 

Where a person wants to use agricultural land for 
non-agricultural purposes, he has to apply to the Col- 
lector for permission. The Collector under the Code 
has to acknowledge the receipt of the applicaUon and 
after due inquiry communicate the result in 3 months. 

If the applicant does not receive any reply within 3 
months he can presume it is granted. W here 
on such an application being put in the Col¬ 
lector without inquiry refused it, but the applicant 
not receive a reply after due inquiry within 3 months, 
he can take it that permission was granted. {.Maeleod, 

C. J. and Shah, J.) SHIVPAL SiNGH BHAGWAT 

Singh v. Secretary of state. 26 Bom. L R. 371i 

81 I. C. 491 : A. I. R- 1924 Bom. 869, 

_Ss. 68 and nZ-h.'-Oecupatuy, grant of, subject 

to prohibition of alietuition—Application for transfer 

part of occupancy—Summary eviction. 

Where a grant of occupancy was made to the plff. 

subject to restrictions prohibiting alienation and a few 
years afterwards he made an application for transfer 
of the occupancy to the 2 nd defendant, held, that the 
application amounted at most to an attempt to transfer 
which was never carried into effect, that there was no 
alienation and no breach of the conditions of the 
grant, that the ordbr of the District Deputy Collector 
for summarily evicting the plff. was a nullity and th^t 
the Officer cannot be said to have acted in his official 
capacity. K.Shah and Crump, J DHANJI JAIRAM 
V. Secretary of State for India. 

45 Bom. 920 : 61 I. C. 347 : 23 Bom. L. E. IW9. 

-S. Execution of Raiinarnaand Kabuliyat, 

whether has the effect of transferring ownership of 
property—Legal presumption — Evidence Act, S. 114 . 

No legal presumption arises from the passing of a 
Rajinama and Kabuliyat that a transfer of ownership 
is intended to be effected and that, accordingly it 
operates, just as if it was a sale. It does not neces¬ 
sarily by itself amount to a transfer of the property, 
{^Eawcett and Afadgavkar, JJ.') RACHAPPA GHAN* 

basappa V. Ningappa. 49 Bom. 847, 

_Sb. 74 and 88 — Notice of relinquishment-- 

Registration Act, S: eyes—Holder of alienated lat^s, if 
can receive notices of relinquishment—Raiinamain res- 
peel of such lands if requires registratioH. - 8 M 0 H 
An inamdar can receive notice of relinquishment 
under S. 74 only where the Survey Settlement has been 
introduced or when the powers under S. 88 have be^ 
given to him. * These notices are exempt from regis- 
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tratjon under S. 90 of the Registration Act. (^MacUod, 
C. J> and Fawcett,/.) ShIDRaJ BhoJRaJ DesaI z/ 
Dari Santaram Mali. 45 Bom. 898 : 

61 I. C. 464 : 23 Bom. L. E. 272. 

--S. 74— Transfer — Ralitiama and Kabutiyat, 

do not constitute transfer, 

A Rajinama and Kabuliyat do not by any means take 
the place of a sale-deed. Before they really do evi¬ 
dence a transfer of ownership, there must be either 
evidence or indications furnished by lapse of time and 
possession and so forth, and that there was in fact an 
intention to transfer ownership. They only serve as 
documentary evidence of transfer if that transfer can 
properly be inferred from the totality of the facts 
proved. {Mac/eod, C. /. and Heaton, /.) CHaNDaN- 

mal Hambirmal V Bhaskar Waman. 

59 I. C. 114 : 22 Bom. L. R. 1079. 

• -S- Action under, results only in forfei- 

iure of interest. 

Where the Collector takes action under S. 81 of the 
Act and instead of selling or otherwise disposing of the 
occupancy right, removes the registered occupant’s 
name from the Kkata and substitutes the name of his 
co-sharer instead, the transaction results only in for¬ 
feiture of the registered occupant’s interest, while his 
occupancy rights remain unaffected and he could re¬ 
cover possession on his title. {Macleod, C. J. and 
Shah, J.) VinaYaK v, GaneSH. 

46 Bom. 221 : 23 Bom. L. R. 1024 : 64 I. C. 201 : 

A. I. R. 1922 Bom. 198. 

Presumption of annual tenancy.^ 

Landlord and tenant—Permanent tenancy _ Burden of 

Proof. 

The presumption is that a tenant is an annual tenan t 
and the onus is on him to prove that he is something 
more. If he sets up permanent tenancy, in the 
absence of any document, he must prove antiquity of 
his tenure. If he succeeds, the burden is shifted to 
the landlord to prove the intended duration by agree¬ 
ment or usage. In the absence of any proof, it is pre¬ 
sumed that the tenancy is co-extensive with the tenure 
of the landlord, {.Macleod, C. J. and Fawcett, /.) 
Maneklal V. Bai Amba. 45 Bom. 350 : 

_ 69 r. C. 751 .■ 22 Bom. L. R. 1394 

” ■ S. 83 —Presumption from antiquity of tenancy 

'—Rebuttal—Burden of proof. 

It li^ on the parties, who wish to rebut the presump¬ 
tion arising from the antiquity of a tenancy to estab¬ 
lish, first, that there is no evidence of the period of its 
intended duration and secondly, that there is no usage 
of the locality as to the duration of such tenancy. 

here a tenant and his ancestors had cultivated the 
land \as far as memory could go and paid the same 
amount of rent to his landlord and were in possession 
all along, the mere fact that he executed a rent note 
for one year in 1882 does not rebut the presumption of 
the permanency of the tenancy which arose from its 
antiquity. {Macleod, C. J. and Fawcett, J.') Ram 
Ranchhod V. Saved Abdul Rahim. 45 Bom. 303 

69 I. C. 278 : 22 Bom. L. R. 1214. 
“ “"S. 83 —Existence of tenancy shown for nearly 

w) years—Origin not known—Tenaficy should be pre¬ 
sumed to be permatient and ancient, 

'Where the plaintiff tenant put in title-deeds going as 
far back as 1835, in the earliest of which the land, 
described aspasaita land, meaning ‘land given in 
charity to Brahmins etc.’ on a quit-rent of Rs. 5 and 
where there was no evidence to show when the ten¬ 
ancy was created: Held, that the tenant was entitled 
fo the presumption under S. 83 of the Code that he 
was a permanent tenant at a fixed quit-rent. {Marten 
Fawcett, j JuvansingJi MotisingJi v. 


BOM. LAND REV. CODE (V OF 1879), S, 83, 

Dola CHHALA. 27 B. L. R. 89o : 

A.I.R. 1925 Bom. 390. 

--— Proviso —‘ Usage ’ has to be proved bv 

landlord. 

The usage referred to in S. 83 proviso has to be 
proved by the landlord. Landlord’s right to enhance 
rent by usage in the case of mirasi tenures in Deccan 
has no application iowatan land in Gujerat. {Marten 
and Fasveett, //.) JUVANSINGJl MOTlSiNGJl v 
DOLA CHHALa. 27 B. L. R. 890 .* 

^ ^ ^ A, I. R. 1925 Bom. 390. 

---S- 83 —Tenancy traceable to the time of founda¬ 
tion of village in particular year—Origin of teuaiuy 
may yet be shown to be indefinite. 

Where once a definite commencement of a tenancy 
is found then there is no room for the presumption to 
be raised under S. 83. But it does not follow that be¬ 
cause the defendants trace their origin and connection 
with the land back to the foundation of the village in 
a particular year, their particular tenancy or that of 
their ancestors began on that particular definite date. 
The defendants can show by means of other evidence 
that they had been tenants of the lands prior to that 
, date, from some period which cannot be definitely 
fixed. {Marten and Fawcett, JJ.) AmarSanGJI 
INDRASANGJI v. RANCHHOD JETHABHAI 

B- 267 : A. I. R. 1925 Bom. 294. 

;- BB-Presumption from antiquity of tenancy 

, — Kabuliyat, how far rebuts. 

\ When it has been proved that a tenant has been in 
occupation of certain land for so long that one cannot 
ascertain the commencement of the tenancy, the mere 
fact that during the currency of his holding he has 
signed a Kabuliyat which purports to be in terms an 
agreement for an annual tenancy may not be sufficient 
to displace the advantage he has obtained from his 
long holding, if he continues in possession for many 
years after he had signed the kabuliyat on the same 
rent. But each case of this class must stand entirely 
on its own facts. At first, the tenant claiming to hold 
as a permanent tenant must establish the facts which 
would entitle him to the presumption of S. 83. But 
that can be rebutted by the landlord by the production 
of a kabuliyat. Again the effect of the kabuliyat can 

be destroyed by further evidence on the part of the 

tenant. The fact of the signing of the kabuliyat as 
merely an isolated instance in the midst of a long 
holding at the same rent will not necessarily prevent 
the tenant from succeeding. {Macleod, C. J. and 
Crump, /.) VIJBHUKHUNDAS v. ISHVARDAS. 

25 Bom. L. R, 431 : 74 I. C. 292 : 

A. I. R. 1923 Bom. 397. 

8- BB —Duration of tenancy—Presumption as 
to—Commencement of the tenancy. 

The phrase “commencement of the tenancy” in S. 83 
of the Bom. Land Rev. Code refers to the time and 
not to the terms of the tenancy. The presumption in 
S. 83 applies only when the time (i. e.J rather the date 
or the period of the commencement of the tenancy is 
not proved by satisfactory evidence. Directly it is 
shown that the tenancy commenced from a parti¬ 
cular period, say between 1830 and 1850, the ordinary 
presumption that is now contained in S. 106 of the T. 

P. Act will have to be drawn. 18 Bom. 43-?; 23 Bom. 

L. K. 533 ; 24 Bom. L. R. 226 Rel. {Pratt and 
Fawcett, //.) NaRAYAN RAM CHANDRA v. PaN- 
DURANG BaLAKRISHNA. 24 Bom. L. R. 831 

47 Bom. 4 : 76 1. C. 71 : A. I. R. 1922 Bom. 402 

— S. 83— Presumption does not apply where 

origin is known. 

S. 83 of the Bombay Land Revenue Code, 1879, 
does not apply to a tenancy which, though very old. 
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can be >ho\vn to have originated in a specified year. 

Pratt. /J-) ! 

cjjit-jxi \TH 46 Boin. 687 : 24 Bom. L. R. 226 : 

bHiDN.MH. ^ :A. I.R. 1922 Bom. 25. 

__S. 83 {2)~ Prcsumptiofi— Applies o^tly U'hen 

date of on it in of tenancy is unl-ncr.on. 

The presumption in S. 83 (2) of the Act does not 
^PP'y " hen the tenancy is proved to have commenced 
in a particular year. It is only where the date of its 
origin is not known that the Court must hold that the 
tenancy is co*extensive with the duration of the lessor s 
tenure! {Afacleod, C. J.) SiDHANATH MaRTAND 
Nadoik V. CHIKU HHAGVANT RAO. 

63 I. C. 936 : 23 Bom. L. R. 533. 

_S. 84— Annuai tenattcy — Disclainter of land¬ 
lord's title causes forfeiture—Notice to quit is un¬ 
necessary. 

A disclaimer of the lessor’s title by the annual ten¬ 
ant of a holding to which S. 84 applies, is, if made 
prior to suit, a sufficient cause of action to enable the 
le.ssor to recover posses.sion without proof of notice to 
quit even where the 1 \ P. Act does not apply. 20 
Bom. 3«t4 (F. B.) Foil. 22 Bom. L. R. 1214 List. 
(Macleod, C. J. and CoyaJee, /.) VIDYAVARDHAK 

Sangh Co. u. Ayyappa Sangirimallappa. 

A. r. R. 1925 Bom. 524. 

_ c 34—10 days' notice is isn^alid. 

The words of the particular notice given by the 
plainliffswere:-“Vouare hereby given notice that 
within ten days from the date of receipt hereof you 
should pay over to us rent of the last year and you 
;hould give in writing a kabuliyat .0 pay rent for the 
lands you cultivate, failing which you should hand 
over to us the lands which you cultivate, and in de¬ 
fault steps will be taken against you to take over pos¬ 
session from you or obtain any other remedy according 

Held, that it cannot be implied that the notice to 
quit was to quit at the termination of the cultivating 
season and that it did not comply with S. 84. 

Held further that though the form of notice refer¬ 
red to in S. 84 was not imperative, it still indicates the 
class of notice which the Indian legislature had in 
mind, and that notice would be very much what would 
be required under English Law and the notice in the 

oresent case was not a valid notice to quit. {^Marten 

and Fa-ucett. //.) AmaRSANGJI r. 

RaNCHHOD JETHABHAI. 27 B. L. K. ^67. 

A I. B. 1925 Bom. 294. 

_Ss. 86 and 87 (S)—Civil suit lies to recover 

money if levied in excess hy superior holder but not to 

cancel or amend Collector s order . 

The object of Ss. 86 and 87 is to enable superior 
holders to recover rent or land revenue expeditiously 
when their title is clear by written application to the 
Collector, but the orders passed on such applications 
are neither decrees nor have they the force of a decree. 
Such an order is purely an executive order, and under 
S. 87 ( 4 ) the party dissatisfied with it can file a suit in 
the Civil Court not to set aside his order but the 
superior holder may sue to recover such amount as may 

be still due to him, and the inferior holder to recover 

the amount “ levied ” from him in excess of what was 
due. The latter’s .suit therefore becomes one “for the 
recovery of moneys had and received ” and his cause 
of action arises w'hen a sum in excess of what he con¬ 
tends is due is levied from him It is only at this stage 
permissible to him to have recourse to the Civil Courts 
not for cancelling or amending the order of the Re¬ 
venue Officer but for the refund of the amount levied 
from him in excess of what was actually due. {,Ken- 
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nedy^ J. C. and Paymond^ A. J. C.) HoTKHAN 
SHERKHAN Vs Pahlumal Ukermal. 

17 S. L. B. 82 : 80 I. C. 955 : A. I. R. 1924 Sind 87. 

-S. 121 —Civil suit lies from decisioti of Sur¬ 
vey Officer on a title dispute. 

Decision of a Settlement Officer regarding the title- 
to certain area is open to challenge in a subsequent 
civil suit where the dispute did not involve any ques¬ 
tion as to boundaries. {^Shah^ A. C-. J. and Kincaid^ 

J \ Narsingji MEHRAMANSANJI V. Bai achrat. 

26 B. L. R. 1264 ; 85 I. C. 204 r: 

A. I. B. 1926 Bom. 161 (2). 

—-S. 121— Settlement of boundary does not 

affect easement rights. 

Under S. 121 of the Code the enquiry officer must 
settle the boundary between the lands of adjoining 
bouse owners which ordinarily is done by means of a 
line drawn on a plan and that line determines the rights 
of the landholders on either side of the boundary. But 
it does not determine the right which the holder of one 
number can claim to exercise over the land belonging 
to the holder of the adjoining number. The section 
applies also to the survey of land at a time as it 
applies to agricultural land. The enquiry officer can¬ 
not decide that a broad strip of land lying between 
two numbers is common to both the adjoining owners. 
{Maeleod. C. J. and Shah, /.) GaNESH v. Ram- 
CHANDRA. 46 Bom. 390 : 28 Bom. L. R. 1209 : 

64 I. C. 664 : A. I. R. 1922 Bom. 293. 

.—S. 121— Boundary fixed by Collector—Suit in 

Civil Court for reco^'cry of portion on title by adverse 
possession is not barred. 

The settJemeiiT of a boundary by the Collector 
under S. 121 of the Code is no bar to a suit in a Civil 
Court for recovery of a portion of the Survey number 
on the ground that the plaintiff has acquired such 
portion by adverse possession 59 I. C. 437 Ref. 
{A/aeleod, C. J.aftd Heaton. J BHAGa MOTIJI v. 

DORABJI SorabJI. 46 Bom. 67 ; 69 I. C. 440 r 

22 Bom. L. R. 1111. 

-S. 121— Boundaries, fixing of—Bight to Sue 

in Civil Court to recover possession on ground of ad 
verse possession is not barred. 

The fixing of boundaries, by the Collector, of Sur¬ 
vey nuiTibers under S. 121 of the Code merely shows 
what land belongs to the persons in whose names the 
Survey numbers are registered. But it does not affect 
the right of any one of those persons to show in a 
Civil Court that he has acquired a title Iw adverse 
possession against a registered occupant. \Macleod, 
C. J. and Heaton. /.) MaNAK t'. NaRAYAN. 

69 I. C. 437 : 22 Bom. L. R. 1114 foot-note. 

-S. 138 —Sanad is a document of title—Bntries 

in Collector s boohs are not much evidence of title^ 
Sanad holder need not Prove possession within 12 
years of suit. 

An entry in the Collector’s books that a certain 
person is the occupant and liable to pay revenue does 
not afford much evidence of title But when a sanad 
is given under S. 133 , after due inquiry, in the form in 
Schedule H, the sanad itself is a document of title. 

There is a presumption in favour of the sanad 
holders that they were in possession, considering the 
nature of the land under the title given to them by 
the sanad, and it would lie upon anybody disputing 
their title to show that he had acquired a title by 
adverse possession. It is not incumbent upon the 
sanad holders, once they prove the sanad, to show that 
they were in possession within twelve years of the date 
•of their suit. {Macleod, C. J. and Coyajee, J.) 

Ulawappa V. Gadigewa. 27 Bom. L. B. 946 : 

89 I. 0. 894 : A. 1. B. 1986 Bom. 477. 
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EOM. LAND KEV. CODE (V OE 1879), S. 135. 


S. 133 —Record of Rights raises no presufnp- 
tion as to oiunership. 

All that S, 135 l3.ys down is that an entry in 
the Record of Rights shall be presumed to be true until 
the contrary is proved, but it does not raise any pre¬ 
sumption as to the ownership of the land. {Kennedy, 
J. C. and Raymond, A. J. C.) Sant SinGH v. 
KaRIBAI. 17 S. L. R. 206 : 76 I. C. 408 : 

« ^ ^ ^^24 Sind 17. 

13o*H \Extracts not prod need in lo'wer 

Court. 

From para. 2 of the section, it appears that the 
High Court has power, as the trial Court has, to allow 
a reasonable time for the production of extracts, if not 
produced in the lower Court. What is or is not a 
reasonable time is a matter within the discretion of the 
High Court. {Shah and Crump, J J.) GanESH BaL- 
KRISHNA V. VITHAL TRIMBAK. 

46 Bom. 79 : 23 Bom. L. E. 745 : 64 I. C. 166 : 

A. I. E. 1922 Bom. 114. 

' S* 135-H —Omission to file copy o1 record with 

plaint, noticed in appeal—Appellate Court should give 
time to produce it. 

Where, in a suit relating to land, the plaintiff omits 
to annex to his plaint a certified copy of the entry in 
the Record of Rights as provided in S. 135 -H but* the 
Court passes a decree, the Appellate Court cannot 
reject the plaint in appeal merely on the ground of the 
omission but it should give an opportunity to the plain¬ 
tiff to produce the entry within a fixed time. {Sir 
Norman Macleod and Shaw, //.) GirJa BaI Na- 
G.APPA CHANDAWAR v. HEMRAJ VRINDAWANDAS. 

45 Bom. 1339 : 64 I. C. 681 : 23 Bom. L. R. 595 . 

-S. 1-54— Applicability. 

Under the section cash and particularly Currency 
Notes (being moveable property and liable to sale) 
may be distrained and sold. {Kennedy, /. C. and 
Aston, A. J. C7. ) EMPEROR v. GuLABRAI. 

26 Cr. L. J. 195 : 83 I. C. 899 : 16 S. L. R. 161. 

-^—S. 154 — Distraint without warrant by 

hfunski. 

No warrant is necessarj- to enable a Munshi or a 
Tapedar who can read and write and who is acting 

under the orders of the Collector or the Mahatkari to 

distrain. {Kennedy, J. C. and Aston, A. J. C.') 

Emperor v. Gulabrai. 

26 Cr. L. J. 195 : 83 I. C. 899 : 16 S. L. R. 161. 

-S. 166— Notice containing wrong description 

of years valid. 

Where notice was given but there was a mistake of 
detail as to the years for which the land revenue was 
in arrears. Held, that it was a misdescription which 
in no way misled the plaintiff as he was aware that 
the rent was due from the date of the Collector’s order 
in 1904 . Nor this misdescription in any way involves 
a violation of the terms of S. 166 for the terms of that 
section do not make it obligatory upon the Collector 
to specify for what years the land revenue was in 
arrears. {Pratt and Fawcett, //.) DHONDI Su- 

BHANE i'. Secretary of State. 

25 Bom. L. R. 785 : A. I. R. 1923 Bom. 478. 
---S. 202 —Pasaita land settled as Pateli — Re¬ 
moved from office—Order under S. 202 , if can be 


bom. LAND REV. CODE (V OF 1879), S. 217. 
him. {Macleod, C. y. and Shah, yf) BhavaN 

Morar V. Secretary of State. 

45 Bom. 894 : 61 I. C. 267 : 23 Bom. 1. R. 259. 

Ss. 203 and 204— Notice of demand of assess¬ 
ment is not a decision or order. 

A notice of demand to pay assessment by a mam- 
latdar cannot be treated as a decision or order within 
the meaning of Ss. 203 and 204 of the Bombay Land 
Revenue Cf^de. {Macleod, C. y. and Shah, / ) 
Nathuram r. Secretary of State. 

46 Bom. 811 :24 Bom. L.R. 402 : 67 I. c. 842 : 

A. I. R. 1922 Bom. 274. 

— • -S. 216— Cnalienated village lands are not 

within the section. 

Lands in an unalienated village, granted by Govern¬ 
ment, for rent wholly or partially free, do not fall 
within S. 216 of the Code. {Macleod, C.y. and 
Fawcett, y .') SITARAM SaDASHIV v. I'UKARAM 
HaJI. 45 Bom. 994 : 61 I. C. 577 : 23 Bom. L. R. 395 . 

and 217 Prior suit to recover the 
mamool rates — Later Survey Settlernent — Effect of. 

Where the plaintiff inamdar got a decree for the 
mamool rates for the years 188 S -1890 in the year 1802 
against the defendant’s Khot.« and where survey settle¬ 
ment was introduced in the village in 1883-86 and 
where he filed a suit in 1917 for those dues for the 
years 1915 and 1916 . held, that though the proper 
construction to be placed on S. 216 was not strictly 
speaking res/udicata. still on the principle of stare 
decisis the previous construction should be adhered to 
t 8 Bom. 52 s doubted. {Macleod, Shah and Fawcett 

//.) Sitharam r. Laxman. 

45 Bom. 1260 ; 64 I.C. 162 : 

. 23 Bom. L.R. 749. 

——-b. Section does not affect contractual 

rights arising bt'fore the Survey. 

With regard to an unalienated village it would be 
competent to Government to enter into contractual 
relationship with tenants or occupants. They might 
acquire fixity of tenure and fixity of rent. Where the 
village had been alienated and the alienee had entered 
into a contract with a person granting not only fixity 
of tenure but also fixity of rent, there is nothing in the 
provisions of S. 217 which would enable the alienees 
of the village to avoid their contractual liability • 
therefore, they could not enforce against their perma¬ 
nent tenants the payment of the assessment levied on 
occupancy land. {Macleod, C. y. and Coyaiee, A) 
SURYAJI V. SiDHANATH. 27 B. L. R. 645 : 

« J-.C- 65 ; A. I. R. 1925 Bom. 435. 

6* *1* Applicability—Holders under special 

grants. 

S. 217 invites the application of the provisions appli¬ 
cable to the occupants in an unalienated village to the 
holders in an alienated village “ so far as may be ” 
The special right which a holder claims in virtue of 
any grant or contract between him and the inamdar 
is not m the slightest degree affected by S. 217 or 
Ss. 64 and 66 which are rendered applicable to the 
holders in an alienated village. 28 B. 74 Foil. {Shah 
C. y. and Pratt, /•) DaMODAR v. KaSHINATH. 

24 Bom. L. R. 1040 : A. I. R. 1923 Bom. 79. 

S. 217—Kadim inam village — Survey Settle- 


made. 

The right to hold Pasaita land rent free was allowed 
so long as the services of Palelship were rendered by 
the same person but the only effect of the removal 
from the pffice of patelship was to take away exemp¬ 
tion to pay rent and not to put an end to the right of 
possesion. So long as he paid the assessment to the 

^vemment, he cannot be deemed to be in wrongful I the kedimdar cannoVget tharrem;nhrn«d''7:s-r;^ 
possession,.and the Government have no right to evict I and Hayward. //.) PanDU Bala JaGTap tf 

Q. D.— VOL. I— 2 S 


ment with consent of inamdar—Mirasidar cannot get 
rent enhanced. 

^ Where with the consent of the kadim inamdar who 
IS the grantee of the soil of a village, survey settlement 
IS introduced, in the village, the mirasidar (orper- 
manent tenant) can by virtue of S. 217 of the Code 
hold the lands on payment only of the assessment and 
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BOM. MAMLATDAR’S COURTS ACT (II OF 1906), 

S. 6. 

KA^^ACHANORA GANESH DKSHPANDE. 

45 Bom. 61 : 63 I. C. 671 : 22 Bom. L.R. 665. 
BOMBAY MAMLATDAR’S COURTS ACT (II of 

1906), S. 5 — Dismissal of suit by mamlatdar—Trial 
ordered by Collector—Jfamlatdar cannot after record¬ 
ing ez'tdcnce send the papers for orders of Collector. 

Mamlatdar in whose Court a possessory suit was 
brought dismissed it on the ground that the matter 
could be more properly tried by the Civil Court On 
revision, the Collector directed the mamlatdar to pro¬ 
ceed with the case and returned it for necessary action. 
I'he mamlatdar after recording some evidence sent 
the papers for orders to the Collector who heard the 
parties and declined to vary the original order of the 
mamlatdar. On an applica ion for revision to the 
High Court, held, that immediately the case was 
sent back by the Collector, the mamlatdar’s duty was 
to try the .suit under the Mamlatdar’s Courts Act and 
to give his own decision thereon ; and that the High 
Court in revision should direct the mamlatdar to res¬ 
tore the suit to his file and dispose of it according to 
law. {Shah, A. C. J. and Crump, J .') RaSUL MUSA 
Mafat V. Asman Musa Dadi. 24 B. L. R. 1311 ; 

76 I. C. 442 : A. I. R. 1923 Bom. 60. 

- S. 6 — Explanation—Possessory suit—Joint 

possession cannot U by mamlatdar. 

A mamlatdar has no jurisdiction to award joint 
possession in proceedings under the Act. Any action 
of one co-owner who has rights over the whole pro¬ 
perty, although it may interfere with the joint owner¬ 
ship of the co-owner, does not amount to dispossession 
under S. 5 . It is not intended that the ouster by one 
co-owner of the other can amount to dispos.session 
within the meaning of the Act so as to entitle the 
mamlatdar to award joint posses.slon. {Maclecd, C.J. 
and Shah, /.) JiNA v. MatHUR. 

46 Bom. 289 : 23 Bom. L. R. 1016 : 68 I. C. 225 : 

A. I. R. 1922 Bom. 126. 

--- S. 28 — Order of mamlatdar — Powers of Col¬ 
lector in revision. 

A Collector acting under the powers given by S. 3 
can set aside an order made by the Mamlatdar if he 
considers that it is illegal or improper. Where the 
Collector set aside such an order on the ground that 
the mamlatdar had entered upon complicated questions 
which were entirely outside the province of the Act 
and which ought to have been referred to a Civil Court 
Held, that the decision of the Collector practically 
deprived the mamlatdars of the power to decide who 
should be in posses.sion of the disputed property until 
the questions in dispute have been finally determined 
by the Civil Court ,* that the Mamlatdar was entitled 
to give possession to one party or another however 
complicated the questions may appear to be ; that the 
« ollector exceeded his powers under the Act and that 
the High Court should interfere in the ends of justice 
<.Macleod, C. J. and Shah, J.) JaGANNATH 
DeOKARAN V. DHONDU AnaNDA. 48 Bom. 384 ; 

28 Bom. L. R. 265 : 80 I. C. 266 (1) : 

A. I. R. 1924 Bom. 352. 

.. ■ —S. 2Z~’~‘Finding of mamlatdar on misafPrecia- 

tion of evidence—Collector can .set aside. 

When the finding of the mamlatdar is based on 
nothing but the unsupported allegations of the 
plaintiff, it must be called a finding based on a total 
misappreciation of what the evidence was. It is not 
based on evidence such as is necessary to establish a 
disputed claim and the error in the mamlatdar’s 
finding amounts therefore not only to an error of fact 
but also an error of law. In such a case therefore the 
Collector is perfectly justified in setting aside the 


BOM. MUNCPL. ACT (HI OF 1901), S.48. 

finding of the Mamlatdar. {Kennedy, J. C. and 
Mad^aonkcr, A /. C.) MOTUMAL PARUMAL v. 

Lek'humal. 16 S. L, R. 106 : A I. R. 1922 Sind 18. 

_S. 24— Revision—^ Judicial Commissioner's 

Court. 

Under S. 24 of the Act the Judicial Commissioner’s 
Court has the same powers as the High Court and 
exercises such revisional powers over the order of the 
Collector in its capacity as successors to the Sadar 
IMwani Adalat which exercised these powers under 
Regulation II of 1817 and which powers were 
vested in the High Court by the Statute 24 and 25 
Vic. Chap. 104 . {Kennedy, J. C. and Madgaonker, 

A f C ') MOTUMAL Parumal V. Lakhumal. 

16 S. I. R. 106 : A. I. R. 1922 Sind 18 

BOMBAY. MUNICIPAL ACT (III of 1888). Ss. 90, 

91, 92, 296 —Acquisition of additional latul — Corpora¬ 
tion must act bona fide. 

The Corporation can, under the Act, acquire more 
land than is necessary for the actual construction of 
the new road in order that, by the resale of the surplus 
land, they may recoup themselves for the expenses of 
construction and widening. Per MacUod, C. J. :— 
The Corporation can acquire additional land or 
frontages whenever it seemed expedient for them to do 
so, the only restriction of such powers being that the 
decision regarding expediency must be arrived at 
honestly and on reasonable grounds. {Macleod, C. J. 
and Fawcett, J.') KaNDARAO VITHOBA KoRE v. 

The Municipal Corporation of Bombay. 

63 I. C. 581 ; 23 Bom. L. R. 361, 

-S. 91— Acquisition of land by Govt, for the 

Municipal Corporation—No transfer by Govt, is neces¬ 
sary. 

The section modifies the provisions of the Land 
Acquisition Act and vests the property in the Corpora¬ 
tion on payment of the compensation and therefore 
no transfer in favour of the Corporation by the Govt, 
is needed. S. 31 of the Land Acqn. Act does not apply 
to acquisitions made under S. 91 of the City of Bom. 
Mun. Act. The vesting contemplated by S. 91 is such 
as would result from Land Acqn. Act. The interest 
of a monthly tenant in property which is being acquir¬ 
ed under the Land Acqn. Act comes to an end when 
the property vests in the Collector under S. 16 of the 
Land Acqn. Act. {Setalvad, J.) BOMBAY MUNICI¬ 
PALITY V. M. DamodAR Bros. 45 Bom. 725 ; 

60 I. C. 571 : 23 Bom. L. B. 36. 

■ —Ss. 147 and 146— Landlord — Taxes and rates 

—Liability to pay—Increase of assessment on the basis 
of rents obtained by sub'letting of members. 

S. 147 means this, that the lessor from whom taxes 
are leviable under S. 146 has a claim against a tenant 
if the rateable value of the premises exceeds the 
amount of rent payable by the tenant. Ordinarily 
when the lease is granted, it \YOuld be intended that the 
lessor should be liable to pay the taxes which would 
be based on the rent payable under the lease and it is 
difficult to think that the parties contemplated that in 
case of an increase in the assessment, the responsibility 
for paying the tax in accordance with that increased 
assessment should fall on the landlord and not on 
the tenant. {Macleod, C. J. and Shah, y.) DaRA* 
SHAH BOMONJI V. LiPTON, LTD. 24 Bom. L. R. 479 : 

67 I. C. 430 : A. I. B. 1923 Bom. 70. 

-(Ill of 1901), S. 48 {i)—Rules. 

Dhewan Municipality Rules of 3 ist December, 1920 
Site YioX ultra vires ox unreasonable. {Raymond and 
Kennedy, A. J. Cs.) FIRM OF NARUMAL BHaG- 
CHAND z/. Dhewan Municipality. 

78 I. C. 432 : A. I. B. 1994 Sind 149. 

! . 


3^9 


CiVlL, CRIMINAL & revenue 


BOM. MUNCIPL. ACT (HI iooi), S. 96. 
-S. 96 — /Iny building — Covers 
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a private 


S. 96 are wide 
private Mahla. 

c.) Emperor v, 

23 Cr. L. J. 343 


Mahba. 

The words " any building ” in 
•enough to cover a building in a 
'(Fawcett, J, C. and Kemp, A. J 
JANUEAKIR. 15 S. L. R. 171 : 

.. = A- I- R 'l922's''ind 22 ! 

Ss. 107 and 131 —Notice cannot be served on a 
person as agent nor can he be prosecuted on such notice. 

Under b. 154 , clause 2 it is open to the Municipality 
to issue the notice addressed to the owner of the pre- 
.mises without specifying his name. If they do so they 
can prosecute the trustee who was recovering rents 
from tenants of the property, as the owner of the pre¬ 
mises under S 3 , clause 8 of the Act, but he could not 
bejirosecuted for failure to comply with notice address¬ 
ed to another person and delivered to him as the 
agent of that person (Kennedy^ /. c and Rupchand 
Silaram, A, J, C.) HaSSOMAL v. EmpeROR 

18 S. L. R. 90 : 88 I. C. 187 : 26 Cr. L. j. 1099 
^ A. I. R. 192j Sind 262. 

T 777®' • — Magistrate may 

direct Municipal Commissioner to take measures in 

■matters other than those referred to in sections men¬ 
tioned in sub, S .(I )—Court is not competent to consider 
■whether legislature should have conferred such Powers 
<m Court^Mer^ residence is enough qualifcatim for 
complaint—Mental assurance that license would be 
granted does not absolve from duty not to cause nui¬ 
sance inside — General considerations about public con¬ 
venience should not override main purpose of section. 

Purely as a matter of construction there is nothing 
m the terms of the section to justify the contention 
that the second part of cl. (a) of sub-S. (2). which 
relates to the direction to the Municipal Commissioner 
to take such measures as to such Magistrate shall 
seem practicable and reasonable, applies only to the 

exercise of the powers under any one of the sections 
mentioned m sub-S. (i). 

■ scheme of the section clearly is to give the 
Tight to any person to make a complaint where there 
IS any nuisance or where in the exercise of any of the 
powers conferred by the respective sections, more than 
the least practicable nuisance has been created. The 
•extent of the power of the Court is indicated in sub- 
^ec. C 2 ) and the whole of cl. («) of sub-S. ( 2 ) applies 
both to the case of nuisance, as well as to the case 
where in the exercise of powers under certain sections 

•of the Act more than the least practicable nuisance 
Js created. 

The argument, that the legislature could not have 
•contemplated that a Court should control and regulate 
the discretion of the Municipal Commissioner as to 
matters, about which the Municipal Commissioner 
would possess special knowledge, is not acceptable. 
Ihis section appears to have been enacted for the 
protection of persons residing in the city ; and it pro¬ 
vides a remedy which is open to any resident of the 
City. The extent of the power of the Court is to be 
found in the words of cl. («) of sub-S. ( 2 ). That 
provision undoubtedly implies some limitation upon 
the powers of the Commissioner and so some control 
over his acts where a proper case for giving direction 
o him in connection with a nuisance is made out. It 
IS not open to a Court to consider whether the legis¬ 
lature should have conferred such powers upon the 
ourt or not. It may be that the absence of proceed- 
gs under this section has tended to create an im- 
pression as to the meaning and scope of this section 
which is not accurate. 

It is open to the Court to consider whether the 
existence of stables, having regard to all the facts, is 


BOM. NATIVE PASSENGER SHIPS ACT (X OF 
1887), S. 31. 

or may be dangerous to life or injurious to health, 
even apart from the question of malaria. 

Whether the complainant is a paying guest or a 
tenant is not material. If he reside! in the house that 
is sufficient for the purpose of enabling him to com¬ 
plain of the nuisance. 

Where a complaint was made against certain stables 
as a nuisance and the owner had incui-red heavy costs 
in putting them up, and had sound grounds for e.^pect- 
ing grant of licence through the support of the Muni¬ 
cipal Commissioner, held, that though he may 
have felt assured in his mind on account of the sup¬ 
port which he had of the Municipal Commissioner, so 
far as the licence was concerned, he was not absolved 
from the obligation to see that no nuisance was caused 
by him to any residents in the locality. It has also to 
be remembered that while under the Rent Act, he may 
not be able to eject his present tenants, this nuisance 
Itself, if allowed to remain, may be an effective means 
of enabling him to get possession. 

\Yhere it was argued that the Commissioner’s dis¬ 
cretion should not be interfered with, so as to effect 
public convenience, held, that such general conside¬ 
rations cannot be allowed to override the main purposes 
of the section in dealing with a particular nuisance. 

Per Crump, J .—The circumstance that the wron"- 
doer is in some sense a public benefactor has never 
been considered a sufficient reason for refusing to pro¬ 
tect by injunction an individual whose rights are being 
persistently infringed. 2 Ch. D. 692 , 2 Ch. 588 
Foil. (Shah, A. C. J. and Crump, /.) MUNICIPAL 

Corporation of Bombay «/. L. R Mallandaine. 

48 Bom. 241 : 25 Bom L. R. 1321 * 

„ ^ A. I. R. 1924 Bom. 241. 

. S. 515 Person causing nuisance should ordi¬ 
narily be treated as a necessary party to the pro- 
ceeditig. 

The person who is said to have caused the nuisance 

should be made a party to the proceedings, both in the 

inquiry which may be made by the Magistrate under 

b. 515 of the Act, and on the appeal in the High 
Court. ^ 

i_ _i * (Government Pleader entitled to be 

heard in a matter of this kind ? (Shah, A, C. J. and 

Crump, J.) Municipal Corporation of Bombay 
V, L. R. Mallandaine. 48 Bom. 241 • 

25 Bom. 1. R. 1321 : A. I. R. 1924 Bom. 241* 
BOMBAY NATIVE PASSENGER SHIPS ACT 
(X OF 1887) Ss. 9, 10 and 31— Ships carrying passen- 
gcr—Absc?tce of certificate — Voyage—Meaning of. 

' A ship sailing from a port calling at coast ports, 
stopping a short time at each and then returning to the 
fK)rt from which it originally sailed continues on a 
single voyage the whole time within the meaning of 
S. 9 of the Native Passenger Ships Act. Absence of 
certificate will not enable the ship to sail. (Macleod, 

C. J. and Shah, /.) T. S. MaCHaDO v. Emperor. 

46 Bom. 438 : 23 Bom. L. R. 1200 : 69 I. C. 91 • 

?■. ^ It- 1922 Bom. 167. 

Ss. 31, 9 and 10— Voyage from Bombay to 
Goa ana back is one voyage. 

The accused who plied a steamer between Bombay 
and Goa for conveyance of passengers had certificate 
A as required by sections 9 and 10 of the Native Pas¬ 
senger Ships Act, 1887 , which expired on the night of 
31 st May,i 92 i. The steamer left Bombay with passen¬ 
gers on the 31 st May 1921 for Goa and returned to 
Bombay on the 2 nd June, 1921 . The accused was 
charged under section 31 with the offence of sailing a 
ship without a certificate ; Held, the accused had com¬ 
mitted no offence for the voyage from Bombay to 
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BCM. PLEADERS ACT (XVII OF 1920). S. 10. 

{Joa ami back was really one voyage. {Mactcod, C. J. 
atui Shah, /.) EMPEROK J”. T. S. MACHADO. 

46 Bom. 438 : 23 Cr. L. J. 661 : 69 I. C, 91 : 

23 Bom. L. B. 1200 : A. I. B 1922 Bom. 167. 

BOMBAY PLEADERS ACT (XVII of 1920). S-10— 
t.\ parte decree—Applicoticn to set aside—Pleader 
appearing m the suit, appearing for the application — 

Presh vakalat unnecessary. ^ , 

^Vhe^e a pleader files a Vakalatnama at the original 

hearing of a proceeding, it is not necessary for him to 
bring a fresh Vakalatnama for the purpose of an appli¬ 
cation to set aside an parte decree. {Macleod, C. /. 
and Kanga, /.) BaCHUBAI JHIRAD 57. IBRAHIM 

?ruK 47 Bom. 11 : 24 Bom. L. R. 744 : 69 I. C. 169 : 

A. I. R. 1922 Bom. 207. 

_ ^.\i^{\^^ExceHtion proceeding—No fresh 

Vakalatnama/.f 

An application for e.xeculion does not lequire a sepa¬ 
rate Vahalatnama under S. lo ( i ), although the \ akil 
is entitled to a separate fee on account of execution 
proceedings. {Alacleod, C.J.and Shah, ISOOB 

Saiha Abdul Kahiman v. Haider Saiba. 

23 Bom. L. R. 883 : 64 I. C. 65 : ^.6 Bom. 125 : 

A. I. E. 1922 Bom. 113 (2). 

_Ss. 17 to 19—No special agreement between 

pleader and client—Pleader dying before final decree 
^Proportionate fees on basis of quantum meruit Wy 
can be claimed—Legal Practitioner. 

In the absence of any special agreement, a pleader 
shall be entitled to receive fees allowed on taxation 
between himself and his client for his ser\’ices until 
the final decree or order in the proceeding is passed. 

If a pleader dies before such final decree or order i.s 
passed or for any reason the engagement of his seiA-ices 
by his client is put an end to, then the pleader will 
only be entitled to ask the Court to award him certain 
proportionate fees on the basis of a quantum meruit 

12 Bom. 557 Kel. . . ^ 

The Court in assessing the quantum meruit might 

be guided by the percentages laid down by law for the 
regulation of costs between party and party, but is not 
bound to adopt that guide where circumstances of the 
case would render it unjust to do so. {A/aeleod, C. J. 
and Coyaiee, /.) MOTILAL GOPALDAS c. KRISHNA- 
BAI GOPALRAO. 27 Bom. L. E. 1156 : 90 I. C. 604* 

A. I. E. 1925 Bom. 513. 

__S. 23— Execution proceedings — /^leader's fees 

—Bombay Regulation (// <if 1827 ), S.. $ 2 . 

The Bombay Pleaders’ Act applies to the taxation of 
pleader’s fees in execution of a decree in an appeal 
which %vas pending when the Act came into force. 
{A/acleod, C. y. and Shah, /.) BAI JaYAGAVRI t/. 
KamanLAL. 48 Bom. 355 : 26 Bom. L. R. 187 : 

79 I C. 749 : A. I. E. 1924 Bom. 302. 

. ■ 8. 25_ Criticism pending trial in public meet¬ 

ing—Disciplinary action can be taken. 

While certain persons were on their trial a resolution 
moved by the second and supported by the third oppo¬ 
nent was passed under the presidentship of first oppo» 
nent, a Dist. Pleader congratulating them upon their 
sacrifice, field, the main ground upon which the 
present opponents have transgressed the limits of pro¬ 
per conduct as pleaders appears to lie in the fact that 
they in a meeting assembled took part in the passing 
of a resoultion which, in its effect, would amount to a 
criticism of the pending proceedings. The opponents 
acted improperly in being parties to a resolution of 
this character. Anything done or said which may 
amount to criticism of any proceedings pending in a 
Court of Justice is calculated to hinder the even and 
impartial administration of justice. Pleaders have 


BOMBAY PREVENTION OF GAMBLING ACT 
AMENDED (1922) 

privileges, but they have responsibilities also, and a 
pleader who acts so as to hinder and embarrass the 
administration of justice is guilty of “improper con¬ 
duct” within the meaning of those words as used in 
.S. 26 , Bombay Pleaders Act and such conduct fur¬ 
nishes “reasonable cause” for the exercise of disciplin¬ 
ary jurisdiction under S. 25 . {Shah, A C. y. and 
Crump, y.) Government Pleader, t/. Vinayak 
BaT VANT 47 Bom. 117 : 24 Bom. L.-E. 1049 r 

I ' A. I. R. 1922 Bom. 361. 

I_ Third Schedule — Pleader's fees—Suit ir^ 

clectmcnt—Court Pees Act {VII of 1870 ), section 7 ^ 
clause XL, sulr^lausc (r). 

In a suit to eject the defendant, plaintiff’s tenant^ 

from her house, the claim for purposes of Court-fee- 
was valued at Rs. 1,080 (the amount of rent for one 
year) and for purposes of jurisdiction it was valued at 
Rs 15 , 000 . the value of the house. The suit being- 
decreed in the trial Court the defendant appealed to 
the High Court valuing her claim at I s. 1.080 both for 
Court-fee purposes and for pleader’s fees, but failed 
in appeal. A que.stion having arisen how the pleader’s- 
fees should be assessed on the value of the house. 
{Maclcod, C. y, and Shah, /.) BaI METHERBAr 
Nanbhai BanaJi V. Mrs. P. R. Dadina. 

46 Bom. 396 : A. I. R. 1922 Bom. 171. 
BOMBAY PREVENTION OF GAMBLING ACT (IV 
OF 1887). Ss. 5, 9— Honorary First-class Magistrate 

_ Power to issue search warrant under the Act — 

Gambling—What constitutes. 

An Honorary Fiist-class Magistrate can issue a search 
warrant as defined in S. 5 of Act IV of 1887 provided 
he is a magistrate for the local area in which the pre¬ 
mises are situate in respect of which he issue? a warrant 
When a regular wairant is isssed, the presumption does 
arise that the premises were used as a common gaming 
house and that the pei-sons so playing therein were 
guilty of an offence under S. 5 . The accused can dis¬ 
prove that they were as a matter of fact gambling. 
The mere use of instruments of gambling like cards is 
not sufficient; there must be some evidence that the 
game playe<l was not one of skill but of chance and 
that in view of the number, position and income of the 
players the game w as one where loss might be the re¬ 
sult not of lack of skill but of lack of luck. {Ken¬ 
nedy, y. C. and Rupchand Bilaram, A. /. C.') TlL- 
lockchand V. Emperor. 89 i. c. 396 r 

26 Cr. L. J. 1356. 

BOMBAY PREVENTION OF GAMBLING ACT 
AMENDED (1922).— Common gaming house — Preba- 
bility of profit to the invncr is sufficient. 

To prove that a particular house, room or place is 
common “gaming'house” it need not be established that 
the owner or occupier takes a fixed commission which 
is irrespective of the result of gaming, or that he mani¬ 
pulates the conditions in such a manner that he cannot 
possibly lose. It is sufficient if the house is one in 
which instruments of gaming are kept or used for the 
profit or gain of the person keeping or using such 
place, i.e'., where the person keeping or using the hou^ 
knows that profit or gain will in all probability result 
from the use of the instrument of gaming. The profit 
or gain may not actually result from such use. But 
if profit or gain is the probable and the expected result 
of the game itself and if that is the purpose of keep¬ 
ing or using the instruments, it would be sufficieut to 
bring the case within the scope of the definition. 2 r 
Cr. L. J ig 6 Diss. {Shah, Ag. C. /. and Coyafee, /.) 
Emperor v. Dattatraya Shankar ParanJpe. 

47 Bom. 960 : 25 Bom. L. R. 1089 : 26 Cr. 1. J. 631 : 

77 I. C. 896 : A.I.B, 1924 Bom. 184^ 
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BOMBAY PEEVENTION OF PROSTITUTION ACT 
(BOMBAY ACT XI OF 1923), Ss 3 and 10 U)— 
Arrest by police ofiicer-ioithout complaint is illegal — 
Magistrate has no lurisdiction to try the accused. 

A police-officer, who is not specially authorized by 
the Commissioner of Police as required by S. io(i) 
cannot arrest a woman under S. lo (i) without a com¬ 
plaint under S. 3 of the Act, and the Magistrate has 
no jurisdiction under S- 190 of the Cr. P. Code, to 
try the woman so wrongly arrested for the offence, 
unless a complairtt within the meaning of S. 4 (i) (h) 
as made to him (.Marten and Fazocetf, //.) ChaN 
DRi Bawoo V. Emperor. 49 Bom. 212 : 

26 B. L. R 1225 : A. I. R. 1925 Bom. 131. 

BOMBAY PRIMARY EDUCATIONAL ACT (1918). 

—*■ Ss. 9, 10 and 8 (b)— Provision mandatory — 
Right of parents to give education elsewhere not taken 
away—Object is that the child should get education 
somezohere—Instructions need not conform to standard 
in recognised schools. 

The words “ and after such inquiry as it considers 
necessary ” in S. 9 are not merely permissive. That 
expression has a compulsory force regard being had 
to the object of the enactment, to the wide powers 
confeired on the Committee in derogation of the par¬ 
ents’ rights and to the language of S. 9 itself. 

It is clearly the function of the Court when a com¬ 
plaint is made under S. 10 to see whether it is proved 
■that the parent failed to send the child to a recognized 
shool, without reasonable cause on or after the date 
specified in attendance order. The Act does not inflict 
penalty on a parent for a mere failure to carry out an 
attendance order passed under S. 9 , for it is not to be 
supposed, unless the statute clearly said so, that once 
attendance order is made by the school committee 
under S. 9 , the parent is for all time deprived of the 
right to give efficient instruction to his own child other 
wise than in a recognized primary school. 

The main object of the enactment is to see that a 
•child is not left ^vithout the benefit of education. It 
‘is sufficient if it is receiving efficient instruction else¬ 
where than in a recognized primary school. 

It is not essential that the instruction in order to be 
•efficient within the meaning of S .8 (^) should conform 
to the standard as adopted in the recognized primary 
■schools. (Shahy A.C.J. and Coy a/ee, /.) EmpEROR 
a'. NemcHand Natha. , 47 Bom. 942 : 

25 Bom. L. R. 896 : 25 Cr. L. J. 338 : 77 I. C. 226 : 

A. I. R. 1924 Bom. 105. 

BOMBAY PUBLIC CONVEYANCE ACT (VII OF 
1920), S. 22— Carriages let for hire to approved 
customers are not within section. 

Under Bombay Act VII of 1920 a public conveyance 
is a vehicle which is used for the purpose of plying 
for hire for the conveyance of passengers and goods. 
A person who owns carriages which are let for hire to 
approved customers cannot be said to let them fOr hire 
within the meaning of S. 22 of the Bombay Public 
Conveyances Act, 1920 . (.Mculeody C.J. and CrumPy 
J.) Emperor v. Nasarvanji bomanji. 

25 Bom. L. R. 95 : 72 I. C. 70 : 

24 Cr. L. J. 310 : A. I. R. 1923 Bom. 248. 

BOMBAY REGULATION (II of 1827). 

— —S. 5— Powers of interference-r~High Court. 

Decision in a Municipal election case, on the issues 
whether the Govemmeht is a party and whether the 
Court could hear the suit is a decision in a case 
under S. 5 of the Regulation. (Shah and Coyaiee^ 

//.) Secretary of State v. narsebai Dadubai 
Patel. 26 Bom. L. R. 992 : 77 1. C. 241 : 

48 Bom. 43 : A. I. B. 1924 Bom. 65. 


BOM. RENT (WAR RESTRICTIONS NO. 2) ACT 
(BOM. ACT II OF 1918). 

--^S. 14— Effect and scope of — Tender — Mort¬ 
gage debt if included—Partial tender—Validity of. 

In S. 14 of Bombay Regulation V of 1827 it is pro¬ 
vided that, if a debtor can prove that he has tendered 
to a creditor the whole or any portion of the amount 
due, all further interest shall cease on the amount 
tendered. The word “ debtor ” in S. 14 is certainly 
wide enough to cover a debtor who has given security 
by way of mortgage, and this is in fact shown by S. 15 
of the same Regulation, which deals with the case 
of a usufructuary mortgage, or pledge and speaks of a 
creditor of the debt. Similarly in Act No. XXVIII 
of 1855 , which provides for the Repeal of the Usury 
Laws, S. 6 speaks of the lender and borrower of money 
upon any mortgage, so that there is no reason to sup¬ 
pose that S. 14 (if literally construed) would not cover 
the case of a mortgagor and mortgagee. S. 14 of 
Bombay Regulation of 1827 is still in force in the 
Presidency Town of Bombay, as well as the rest of 
the Bombay Presidency. In the case of a mortgagor 
who seeks to redeem the entire mortgage and tender¬ 
ing only a part of the mortgage-debt really due. S. 14 , 
so far as it relates to a tender of a part of a debt can 
be held to apply to a case of that kind. (Fawcett■, /.) 
NaDERSHAW V. SHIRINBAI. 26 Bom. L. R. 839 : 

A. I. R. 1924 Bom. 264. 

-*—S. 15 (3)— Suit for sale by mortgagee—Usu- 

fruciuary mortgage. 

Unless there is a special agreement between the 
parties when the bond is entered into, to the effect 
that the property shall not be brought to sale by the 
mortgagee, the mortgagee has a right to institute a 
suit for the purpose of bringing the property to sale. 
(Macleod. C.J.and Shahy J.) NILKANTH BaL- 
WANT V. ShRI VIDVA SHANKAR. 

26 Bom. L. R. 455 : 80 I. C. 393 • 
A. I. R. 1924 Bom. 387. 
BOMBAY RENT (WAR RESTRICTIONS NO. 2) ACT 
(BOM. ACT II OF 1918.) 

- Pfotice to quit given while the Act is in fo^te 

’—Fresh 7iotice is fiot necessary after the Act ceases to 
apply. 

The mere fact that the t€ffiant is entitled to retain 
possession while the Act remains in force is not suffi¬ 
cient to create any relationship of landlord and ten¬ 
ant between the parties as Would require a fresh notice 
to terminate it. The right to have notice is a statu¬ 
tory right the limits of which are to be found in the 
terms of the statute ; and the moment the statute 
ceases to extend that protection to him he ceases to 
have the protection as against the landlord which the 
statute gave him up to a certain period. Where a 
landlord has, during the continuance of the Act given 
a notice to his tenant asking him to quit certain pre¬ 
mises which he was using as business premises; it is 
not necessary for the landlord to give the tenant a 
fresh notice to quit after the Rent Act has ceased to 
apply to the premises. (Shaky J.) KISHORE DAS v. 
Ahmed Suleman. 49 Bom. 567 ; 

27 Bom. L. B. 1086 : A. I. R. 1925 Bom. 616. 

■ —Premises occupied fnainly for dwelling pur¬ 

poses—Tenant also carrying on business in the Premises 
—Premises are to be deemed as used as dwelling house * 

The fact that a tenant carries on business cr works 
in the same premises, which he uses for dwelling in 
cannot thereby prevent those premises coming within 
the category of premises used as a dwelling house 
(Macleody C. J, and Coya/eey /.) LakshmaN 
SANTU SINTRE V. Balkrishna Keshav Shetye. 

89 I. C. 878 : 27 B. L. R. 937: 

A. I. B. 1925 Bom. 398. 



395 


QUINQUENNIAL DIGEST. 1921—1925 


39 ^ 


BOM. RENT (WAR RESTRICTIONS NO. 2) ACT 
(BOM. ACT II OF 1918), S. 2. 

_S. 2— Snh-t€ttaut let in 'oithout landlord's 

consent is not a "tenant" 7oith respect to original land- 


If a tenant sub-lels premises, he becomes a landlord 
with regard to his own tenant. But his tenant does 
not come in contact with the original landlord unless 
there has been an assignment by which the rights and 
liabilities of the original tenant have been transferred 
to his sub-tenant, so that privity of contract arises be¬ 
tween the landlord and the sub-tenant. Consequently 
the sub tenant is only a tenant under the Kent Act 
\\jth regard to his own immediate landlord; and when 
the owner of the premises seeks to evict his own 
tenant, he cannot be opposed by the person who 
lias been put in possession without his consent by his 
tenant. {Madcod. C.J^and Coyaiec.J.) I’ERURI 
SURYAN.ARAVANAN r. W. I>. NaRSIMHA. 

49 Bozn 685 : 89 I. C. 881 : 27 B. X. R. 938 ' 

A. I. R. 1925 Bom. 415. 

-S. 2 _ Standard rent cannot vary as between 


different persons. 

By Including in ‘landlord’ a tenarit who sub lets and 
in ’tenant’ a sub-tenant, the benefits of the Act are 
extended to sub-tenants. The standard rent was not 
intended to be determined by different standards be¬ 
tween landlord and tenant and tenant and sub-tenant. 
Standard rent must mean the rent at which the pre¬ 
mises were originally let. It is to be fixed in relation 
to premises and not in relation to persons and can only 
be one and not varying as between different persons. 
(Setalivad, /.) CHAPSI UMKRSI 7'. KESHAVJI 
DaMJI. 45 Bom. 744 : 60 I. C- 960 : 

23 Bom. L. R 133. 


-—S. 2 (1) (h)—/1et docs not apply to relation¬ 
ship of licensor and licensee. 

The distinction between a lease and license is that 
in the former case there is an exclusive right to posses¬ 
sion on the part of the tenant while in the case of a 
{license, the licensee has not got such a right. Plain¬ 
tiffs owned a stable in which there were open spaces 
for keeping carriages as they came in and stalls for 
horses. There were open spaces for motor cars as 
well as cubicles large and'bmall. Deft, hired stabling 
accommodation for the horses, carriage and three 
motor cars. The carriage was kept in the open space, 
and the horse in the stalls. One of the motor cars 
was kept in the open space, another in the large 
cubicle along with other cars and the third in a small 
cubicle separately The owner of the stables wanted 
an enhanced rent. Held, that the relation betw'een 
the parties was not that of landlord and tenant but 
merely of licensor and licensee and that the provisions 
of the Bombay Rent (War Restrictions) Act were no 
bar to enhancement of the rent. (^Ferveett, J.') THE 
INDIAN Hotels Co., ltd. v. phiroz Sorabji. 

25 Bom. L. R. 84 ; A. I. B. 1923 Bom. 228. 
■ ■ ■ S. 4 —Penvers of controller. 

S. 4 (a) gives the controller complete powers to 
determine whether any premises are or are not small 
premises. If the landlord or tenant objects to any 
finding of the controller, he has the power to appeal 
within 14 days to the committee. The controller’s 
finding is final unless varied by the committee and the 
Court except in cases where the controller acts with¬ 
out jurisdiction, shall not interfere with the order. 
(^/Cennedy, J. C and Aston, A. C.) ISSAJI IBRA- 
HIMJI V. SiVARAM JaDaVA. 83 I. C. 335 : 

16 S. X. R. 158. 

-S. Improper notice—Statement of imprerve 

ments or alterations. 

Under S. ^ of the Bombay Rent (War Restrictions) 


BOM. RENT (WAR RESTRICTIONS NO. 2) ACX 
(BOM. ACT II OF 1918), S. 9. 

Act. notice to increase the rent must be accompanied^ 
by a statement of the improvements or alterations- 
(Macleod, C. J. and Coyafee, J ) SORABJI RUS- 
TOMJI SuBEDARz/. PaTNAICK. 89 I. C. 859 r 

27 Bom. L. R. 1092 : A. I. R. 1926 Bom. 632- 

-S. 8— Act—Premium for arranging lease — 

If allcnocd. 

Where a sub-lessee of premises granted a lease for 
the unexpired portion of his period smd agreed to get 
a renewal for a further period, in consideration of 
which he stipulated fora premium in addition to the 
standard rent, the agreement is contrary to S. 8 of the 
Bombay Rent Act, and specific performance is unen 
forceable. (^Shah, A C. J. and Crump. /.) ShavaK- 
SHAV DINSHAW DaSAR V. MOTOR UNION INSUR¬ 
ANCE Co. 25 Bom. li. R. 1818 : 

A. I. R. 1924 Bom. 296. 

- S. 9 —Standard rent—Statutory tenant — 

Fidl standard rent--Liability to pay. 

A tenant who holds over after notice to quit by the 
landlord and elects to remain in possession under S. 9 
is liable ‘0 pay the standard rent to the full extent 
allowed by the Act. (^Alacleod, C■ J. and Crump, J.'^ 
KaLIANMAL TILOCKCHAND v. DHARAMSAY JETHA 
& CO 26 Bom. L. R. 141 : 80 I. C. 253 : 

A. I. R. 1924 Bom. 330. 
- S. 9 —Scope and object of. 

The first part of S. 9 of Act II of 1918 points to the 
act of a tenant whose lease has terminated and there¬ 
fore the sub-letting must have occurred after the ter¬ 
mination of the lease ; so also in tlie second part of 
the sub-section the term of the lease must be lease 
fixed before the sub letting. The object of the sub¬ 
section is to put h stop to a statutory tenancy being 
I used as a source of profit by a tenant who does not 
require the premises for his own occupation. The first 
part lefers to a tenant w’ho holds over under S. 9 (Q 
and the second part to a tenant who sub-lets beyond 
his term in expectation of statutory tenancy. {Pratt, 
/.) MaDHAVJI VIRJI LAKSHMIDAS MULJl & 

Co 25 Bom. L. R. 1178 : 48 Bom. 257 r 

81 I. C. 843 : A, I. R. 1924 Bom. 99. 

- S. 9 —Requirement by landlord—Reasonable 

and bona fide demand — Test of. 

The plaintiff, who carried on business in hardware 
in a rented shop in the Fort in the City of Bombay^ 
was ejected by the owner of the shop premises. The 
plaintiff owned a house, in another locality of the city, 
known as Tardeo, which had seven compartments on 
the ground floor. Five of these compartments were 
already in plaintiff’s possession. He sued to recover 
pos.session of the remaining t^vo compartments in 
order to carry on his business in hardware on the 
ground floor of the house. The area of the whole of 
the ground floor was less than the area of the rented 
shop in the Fort. The trial Judge dismissed the suit 
on the ground that the area already in plaintiff s pos¬ 
session was quite enough for developing a new busi¬ 
ness in the Tardeo locality :— 

Held, decreeing the claim for possession that to 
prevent the plaintiff from occupying a space in his 
own premises equal to the space previously rented by 
him on the ground stated by the trial Judge would be 
going entirely beyond the jurisdiction of the Court m 
cases falling under the Bombay Kent Act, 1918 . 
{Macleod. C. /. and Shah, /.) NOWROJI HORMASJl 
PathaK V. V. SrinivaS Prabhu. 46 Bom. 632 : 

24 Bom. t. R. 95 : 661. C, 929 i 
A. I. B. 1922 Bom. 222. 

--S. 9— ^Tetianf does not include sub'tenant. 

The term ‘ tenant * in S. 9 does not include a sub- 
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BOM. KENT (WAR RESTRICTIONS NO. 2) ACT 

(BOM. ACT II OF 1918), S. 9. 

tenant. Unlike trespassers they come in by right but 
like trespassers they hold over without right *and are 
in the same position as trespassers. {Prati, A) 
SuGaNCHAND V. MOTILAL. 24 Bom. L. R. 164 ; 

^67 I. C. 130 : A. I. E. 1922 Bom. 197. 

' ' — S. 9— Reasonable and bona fide purpose. 

When the intention of the community who own the 
premises was to put in one of the members of the 
community in possession of the premises it cannot be 

said that the community required the premises Jor 
their own purposes reasonably and bona fide. {Mucr 
leod, C. J. and Shah, J.) ATMaraM v. NaRAYAN. 
28 Bom. L. R. 972 : 64 I. 0 . 665 : 46 Bom. 132 : 

A. I. R. 1922 Bom. 109. 

' ■ S* ^-“-Requirenient of traetion of premises is 
not reqttirement of whole. 

A bona fide XQqnixemexiX. of a small fraction of the 
premises leased, does not amount to a reasonable re¬ 
quirement of the whole of the premises, and so a land¬ 
lord cannot sue to evict a tenant in such cases under 
S. 9 of the Act. {Pratt, /.) VITHaLDaS BHAG- 
WANDAS V. NaGDBAI M. JOSHI. 68 I. C. 330 : 

^ ^ ^ 23 Bom. Ii. R. 866 . 

■ —9 Portion of prtmises required by land¬ 

lord— Decree—Severance of tenancy. 

Where in a suit for ejectment of a tenant from a 
house on the ground that the landlord requires the 
premises for his own use, it is found that he reason¬ 
ably requires a portion of the premises and the tenant 
is willing to occupy the remainder of the premises the 
decree should direct the surrender only of the portion 
required by the landlord. Theie is, under the cir¬ 
cumstances no valid objection to the severance ol a 
tenancy. {Maclecd, C. J. and Shah, J.) Kundan- 
MAL DAULATRAM V. LaKHMICHAND. 

46 Bom. 1294 ; 63 I. C. 1007 : 23 Bom. L. R. 5£9. 

" “ S. 9— Object of the Act — Landlord choosing to 

occupy the house himself. 

The Act provides for the case of a landlord, who 
ejects an existing tenant in order to let the premises 
to another at a higher rent or exact more rent from 
the same tenant with the threat of eviction. Where 
the owner desires to occupy the prem.ises himself, he 
can do so and can occupy any portion of the house he 
likes provided he does not occupy more space than 
necessary. {Maclecd, C. J. and Shah, J .') RUSTOMJI 
V. DosibaI RusTOWJI. 45 Bom. 1236 

63 I. C. 41 : 23 Bom. L. R. 860. 
-- 'S. 9— Landlord, rights of. 

Where the limitation upon the rights of landlord 
created byS. 9 are removed his previous rights revive. 
{Kincaid,/. C.and Kennedy, A. /.C.') HtjSSAN 
Lal Muhammad v. Bachad HaJi Nathu. 

62 I. C. 860 : 15 S. L. R. 79. 

--Ss. 9 and 10— Ejectment, suit for —Court, 

duty of—Court can postpone execution of decree. 

It is the duty of the Court under S. 9 ( 2 ) of the Act 
to decide whether the landlord reasonably and bona 
^e, requires the premises for his own use. A Court 
has power under S. 10 of the Act to postpone execu- 
tion of a decree for ejectment for a certain period with 
to apply after the expiry of the period fixed. 
KMacleod, C. J. and Fawcett, J.) BHAGWANDAS 
Maganlal V. KaIKHUSARU AdiJi. 

45 Bom. 928 : 61 I. C. 273 : 23 Bom. B. R. 287. 

: 7-®— Applicability—Act does not apply to 

^^emises acquired under the Land Acquisition Act. 

, -Act wa^ not intended to apply to premises 
acquired u^der tlie Land Acquisition Act for public 
purposes. The object is to effect acquisition imme¬ 
diately for public purposes. The general provisions 


BOM. RENT (WAR RESTRICTIONS NO. 2) ACT 
(BOM. ACT II OF 1918), S. 10-A. 

of the Act do not override or repeal the special 
enactments, like the Land Acquisition Act or the 
Municipal Act. {Setalvad, /.) BOMBAY MUNICI¬ 
PALITY C/. M. DamODaR Bros. 45 Bom. 725 : 

60 I. C. 571 ; 23 Bom, L. R. 36. 
“ S. 9 (1) —Ejectment for non-payment of rent 

cannot be resisted by deposit after suit. 

The conditions in S. 9 (i) of the Bombay Kent Act 
are conditions precedent which must be fulfilled at the 
date of the cause of action. Consequently where a 
landlord brings a suit to eject a tenant whose rent is in 
arrears for a long time, the tenant cannot, by paying 
the arrears of rent into Court, resist the suit in eject¬ 
ment. Where the tenancy is determined not by forfei¬ 
ture but by a notice to quit, the Court has no power 
to grant relief against eviction by the \an(\\oxd.{Pratt, 

J Mathura Das Magan Lal v. Nathubai. 

26 Bom. I. R. 345 : 47 Bom. 766 : 70 I. C. 920 : 

A. I. R. 1923 Bom. 387. 

'' S. 9 ( 2 )— Acccmmcdaticn of employees of land’ 

lord is a saiisfoitory cause for ejectment. 

The accommodation of a staff of employees of the 
landlord is a satisfactory cause within the meaning of 
S. 9 (2) of the Bombay Rent (War Restrictions) Act, 
1918, for the ejectment of a tenant, though it does 
not amount to a reasonable and hottc fid€ reejuirement 
by the landlord for his own occupation within the 
meaning of the section. {Pratt, J.) NIPPON Men- 
KWA KaLWSHIKI V. F. PORTLOCK. 

24 Bom I.R. 64 : 65 I. C. 677 : A. I. R. 1922 Bom. 70. 

S. "LQ-A—Defendant applying for restoration 
and becoming successful on merits—Act expiring in the 

meantime before order -was passed in his favour _ 

Proceedings ipso facto terminate and defendant can¬ 
not succeed. 

Plaintiffs filed a suit on June 14 th, 1923 to evict 
defendants on the ground that they had given them 
notice to quit as the plaintiffs wanted the premises for 
their own use and requirements. On the faith of this 
requisition the defendants agreed to vacate under a 
consent decree passed on August 24 ih 1923 , by which 
they agreed to give possession by January 31 st, 1924 . 
On August 20 th, 1924 , defendants took out a notice 
of motion asking the Court to pass an order not only 
for the restoration of the premises to the defendants, 
but also for damages on the ground that the requisi¬ 
tion on which they were evicted was mala fide. It was 
found that the requisition on which the plaint proceed¬ 
ed was a false requisition, and the occupation of the 
plaintiffs was a pretence. It was not, therefore, bona 
fide and in the ordinary circumstances the defendants 
would have been entitled on the notice of motion to 
an order for restoration, and also for an order for 
payment of compensation. The Bombay Rent (War 
Restrictions Act No. II of 1918 ) with reference to 
business premises however expired before any order 
was actually passed. 

Held : that the defendants’ right to apply to the 
Court for restoration, and for payment of compen¬ 
sation did not survive the expiration of the Act. 

If proceedings taken under a temporary Statute are 
not terminated before the period of statute expires, 
then on the expiration of the statute the proceedings 
ipso facto are determined. {Macleod, C. J. and Coyaiecy 

y.) R. K. MoDY & Co. V. Mahomedbhai Abdul 
Hussain & Co. 49 Bom. 724 : 87 I.C. 793 • 

27 B. I. E. 595 : A. I. R. 1925 Bom.'37'8. 

-S. 10-A —Notice of motion — Limitation—Copy 

of notice filed with protonotafy—Motion in Court after 
expiry of prescribed Period—Effect of. 

The period of limitation for applications by way of 
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motion to the High Court is calculated from the date 
on which the motion is brought on in Covirt and not 
from thefdate on which the copy of the notice of 
motion is lodged with the protonotary. In cases when 
the motion is brought on such that an application can 
be said to be made to the Court, the copy of the notice 
of motion being lodged with the protonotary does not 
amount to an application ; it is only an intimation to 
the Court that an application is intended to be made. 

31 C. 150 . foil ; 17 ^ - J- ciisl. The law will be 

different so far as the Madras High Court is concerned 
for there it Is the Court that issues notice of motion. 
(Prati, /.) NaZ.ARALLY v. KaNEMAR. 

25 Bom. L. R 13 : A. I. R. 1924 Bom. 289. 

■ - --S. 10-A— Limitation for application — Start- 

int^ Point ^Copy of notice of motion filed with protono- 
tary within the peritui of limitation—Motion in Court 
after the expiry of the period — Limitation, 

Though it is open to a defendant for applying direct 
to the Court for a rule nisi in order to call upon the 
plaintiff to show cause why the relief prayed for 
should not be given under S. lO-A of the Kent Act, 
the usual procedure in a case where a party wishes to 
obtain a relief of an interlocutory nature, is by motion, 
and necessarily the first step which has to be taken is 
to file a notice of motion in Court. 1 o file the notice 
of motion in such a case is deemed to be the applica¬ 
tion which the applicant wishes to make and though 
the application is moved in Court after the expiry of 
the prescribed period, it is not barred by limitation if 
it is filed in the proper office of the Court within time. 
(Mac/eod, C. /. and Crump, /.) KaNEMAR VENKA- 
PAIYA V. NAZERALLY TYABALLY. 

47 Bom. 764 : 25 Bom. E. R. 484 : 

A. I. R. 1924 Bom- 36. 

—S, 13— House held under lease — Part of Pre¬ 
mises let out by lessee—Rent of part sub-let forms 
basis of standard rent- 

Where a person takes on lease for a certain sum an 
entire building from its owner and lets out portions of 
it to different tenants, the “standard rent” for thepor 
tion so let out is to be fixed on the basis of the amount 
at which it was let and not on the basis of the amount 
at which the building was taken on lease. S. 13 (a) of 
the Act contemplates a case, where there is no letting 
of the part at the period at which the basic rent has to 
be determined but the whole is let at that period and the 
basic rent or standard rent of the part has to be 
ascertained with reference to the letting of that w’hob?. 
iPratt. J.) DHANRAJGIRJI NaRSINGIRJI W. G. 

Ward. 49 Bom 357 : 27 B. L. B. 877 : 

88 I. C. 886 : A. I. R- 1925 Bom. 400. 

-(XIV of 1920) S. —Notice of motion filed 

within six months—Application coming before Court 
after six months—Application is not barred. 

When an application is to be made to the Court, it 
commences to be made when a notice of motion is 
first in the proper office of the Court. 10 Ch. 92 Foil. 
{Macleod.C. /. and Crump, J.) VENKAPAIYA z;. 
NAZERALLY TYABALLY. 47 Bom. 764 : 

25 Bom. I. R. 484 : A. I. R. 1924 Bom.36, 

BOMBAY REVENUE JURISDICTION ACT (X of 
1876.) 

« 

——-'Ss. 4 and 5— Claim as Jangam—Claim to 

restrain levy of rent in excess of assessm^t, 

A suit to declare that plaintiff was Jangam is based 
under S. 4 ya') ( 2 ) of the Bombay Revenue Jurisdic¬ 
tion -Act. But he can ask under S. 5 fora declaration 
that the Collector could not levy rent on his lands in 


BOM. REV. JURISDICTION ACT (X OF 1876), S. 4 . 

excess of the full assessment by Government and can 
stop the Government from collecting the excess. 
(^Shah and Kemp, //,) PaTDAYA MUPPAYA 
Secretary of State for India. 

25 Bom. L. R. 1160 : 48 Bom. 6l : 

A. I. R. 1924 Bom. 61. 

* » 

—--S. 4 (a)— Order of commutation of watan 

services passed tvithout observing Bombay Hereditary 
Offices Act, S. 73— Suit to set aside the order lies. 

Where a Collector orderS; at the instance of the 
widow of the last watandar, commutation of kulkar- 
niki services and the procedure prescribed by the 
Bombay Hereditary Offices Act, S. 73 is not observed 
by the Collector while pas.sing the order, the order is 
ultra vires. A suit in a Civil Court to set aside the 
order is not barred by the provisions of the Bombay 
Revenue Jurisdiction Act (X of 1876) S. 4 (a). 
{.Maclcni, C. /- and Crump, /.) BhIKAJI LaXMAN 
V. Secretary of State for India. 

27 B. L. R. 463 : 49 Bom. 5o4 : A I. R. 192B Bom, 365. 

_S. 4 (a) Para. 3— Order of Collector under 

S. ii-A of Bombay Hereditary Offices Act—Revision 
by High Court. 

An order of a Collector under S. ii-A of the Bom, 
Hereditary Offices Act directing a levy of full rent is 
an order within S. 4 (<*). para. 3 Act and there¬ 

fore the High Court has no jurisdiction to interfere 
w'ith the order. {^Macleod, C. J- and Shah, y.) 
DaTTATREYA V. l.AXUMAN CHIMNAJI. 

64 I. C. 7 : 23 Bom. L. B. 561. 

_S. 4 (a)— Construction. 

S. 4 (.'t) of the .Act should be strictly construed and 
a refusal by the C ollector to declare an alienation null 
and void does not prevent the Civil Covirt from dis* 
cussing the question of binding nature of the aliena¬ 
tion. (A/aeleod, C. Shah and Hayxvard, //.) 

Dattatreya Keshav V. Tukaram Raghu. 

45 Bom. 1141 : 61 I.C. 572 : 23 Bom. L.R. 376. (F.B.). 

_Ss. 4 (b) and 0 — Inamdar — Miraspat'ra — 

Effect—Survey settlement—Introduction of — Right 
to levy building fines. 

Defendants were inamdars of the village and they 
were grantees of the soil as well as assignees of the 
revenue The plaintiffs were mirasi class of perman¬ 
ent tenants holding under the inamdars under com¬ 
paratively recent Miraspatra of 1859 and 1864 . Survey 
settlement was introduced into the village at the 
request of the inamdars and a revised assessment of 
agricultural land came into effect. Under S. 217 of 
the Bombay Land Revenue Code, all holders of land 

in the village became liable in respect of such lands 

to the provisions of the Land Revenue Code. The 
Collector under rules framed by the Government and 
at the request of the inamdar purported to levy build¬ 
ing fines for the benefit of the Inamdar assignees of 
the land revenue. The plffs. sued for a declaration 
of their rights to hold the land free from building 
fines and for an injunction restraining the Inamdars 
from levying such fines. The Inamdars pleaded that 
the suit was barred under S. 4 (5) of the Bom. Rev. 
Jurisdiction Act. Held that the suit was not barred 
by S. 4 of the Bom. Rev, Jurisdiction Act, If without 
questioning the legality or propriety of the atnounior 
incidence Per se the plff.- asserts a right independent 
of and having n,o relation to it, such as a right to j^y 
a certain fixed amount annually under a contract 
tween him and the Inamdar, he cannot be sai.d to 
object to the amount of incidence of the ^ asse^ment 
within the meaning of S. 4 (5). An objection to c 6 me 
within either of the two heads of cl. (5) of S. 4 tnUSt 
be an objection which reaches them directly (/• f-) un 
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bom. KEV. jurisdiction act (X OF 1876), S 4 

objection to them per se which admits the liability to 
pay land revenue on the part of the objector but 
quarrels with its amount or incidence of the validity 
and effect of the notification of survey settlement as 
by themselves objectionable, not because some other 
right affects them or makes them inapplicable to this 
particular case. 28 B. 74 , Ref. (^Shah, C, J. and 
Pratt, J.) DaMODHAR MaHADEV z/. KaSHINATH 
SaDaSHIV. 76 I. C. 897 : S4 Bom. I, R. 1040 : 

A. I. R. 1923 Bom. 79. 

- - ’S. 4 (f)— Order for compensation for addi- 

tional police by the District Magistrate not ivithin the 
section. 

The section refers to cess or rate authorised by 
Government and not to cess or rate authorised by the 
District Magistrate with the previous sanction of the 
Commissioner. The provision cannot apply where the 
legality of the order of the Government is questioned 
It would apply to a cess or rate which is authorised, 
that is legally authorised, by the Government. (S/iah, 
A. C. J. and Kemp, /.) BhaGCHAND DaGADUSHA 
V. Secretary of State. 48 Bom. 87 : 

26 Bom. L. R. 1 ; A. I. R. 1924 Bom. 1. 

-—S. 11— Collectors reftssal to grant sanad — 

Suit. 

S.^ II clearly prevents the High Court from enter¬ 
taining any suit on account of the Collector’s refusal 
to grant the plaintiff a sanad, as the plaintiff has to 
prove, previously to fiiing the suit, that he had pre¬ 
sented all such appeals allowed by the law for the 
time being in force, as within the period of limitation 
allowed for bringing such suit it was possible to 
present. {^Macleod, C. J. and Crump, /.) AmbaRAM 

Kuberdas V. Secretary op State. 74 l. c. 196 : 

A. I. R. 1923 Bom. 416. 

“ —S. 11— Rent free land—^Demand of assessment 

—Notice by mamlatdar—Suit to set aside is maintain-' 
able. 

Plffs. who had been holding their lands rent free 
were suddenly served by the mamlatdar with a notice 
of demand to pay assessment. There was no order by 
the Collector to that effect. Plffs. filed a suit for 
declaration that they were entitled to hold their lands 
rent free. 

HeldthziX. this wasa case to which S. ii of the 
Bombay Revenue Jurisdiction Act would not apply 
and that the suit as laid was maintainable. (Macleod, 
C. J. and Shah, /.) NaTHURAM v. SECRETARY 
OF State. 24 Bom. L. R. 402 : 67 I. C. 842 : 

46 Bom 811 : A. I. R. 1922 Bom. 274. 

“"S. 11 —Order by Collector to remove encroach^ 
ment—No appeal pr'eferred—Suit to stt aside is not 

fnaintaifiable. 

A person dgainst whom an order was passed by the 
Collector to remove an alleged encroachment and 
who preferred no appeal against the order within 2 
months thereof is barred under S. 11 of the Act from 
afterwards suing in the Civil Court, to get the order 
wt aside. i^Macleod, C. J. and fleaton, J.') ' DayaL 
KuSHALz;. SeCREI’ARY OF STATE. 59 I. C. 122 : 

22 Bom. L. R. 1089. 

;—^Ss. 12 and t^^Reference under S, 12 , excluded 
vlhere d claitk 'is excluded under S. 4 . ' 

J, sued BTpr^dedaration’that he, and not B was the 
adopt^d'^hMf* IJC^hd is such was entitled to his pro^ 
perties. B pleaded that J’s adoption was not consent¬ 
ed to bj' the Maharajah of Kolhapur and was void as j 
such. The case went up to tlie Privy Council which 
finally-* de'cided in' J’s favour. The Maharajah of 
Kolhapur who was hot a paWy to th e suit took excep- 

Q. D.—VOL. 1—26 


BOM. SEA CUSTOMS ACT (VIII OF 1871), S. 30. 

I tion and made representation to the Government of 
Bombay that J’s adoption was invalid owing to want 
of consent on his part. The Bombay Government 
then referred the matter to the High Court under 
S. 12 of the Act, held that the Maharajah had him¬ 
self a claim against Government jurisdiction as to 
which was excluded under S. 4 and that the matter 
was therefore referable to the High Court, (discount 
Haldane'). MaHARAJA OF KOLHAPUR Z/. ShKI BaLA 
MaharaJ. 33 M. L. T. 378 : 50 1. A. 308 : 

(1923) M. W. N. 638 : 77 I. C. 100 ; 48 Bom. 1 : 

26 Bom. L. R. 252 : 28 C. W. N. 906 : 

A. I. R. 1923 P. C. 194 (P. C.). 

-^S. 12— Reference can make order. as to High 

Con rt — Costs. 

On a reference to the Higli Court under S. 12 of the 
Bombay Revenue Jurisdiction Act, the High Court 
has powers to deal with costs, as to who should pay 
them and as to how they are to be ascertained. (Mac- 
leod, C. J., Pratt and Fawcett, J J.) In re JaGaN- 
Nath Vasudeo Pandit. 45 Bom. 1177 : 

61 I. C. 271 : 23 Bom. L. R. 189. 

-S. 12, Clai m not cognizable by Civil Court 

can be referred to High Court. 

S. 12 of the Act gives the Government the right to 
refer to the High Court all the claims and objections 
not cognizable by a Civil Court and this right is not 
excluded in respect of claims not cognizable by a 
Civil Couiteven before the passing of the Act. {Mac- 
lead, C. Pratt and Fawcett, J J.) In re VaSUDEV 
Harihar Pandit. 45 Bom. 463 : 61 I. c. 146 : 

23 Bom. L. R. 161. 

BOMBAY SALT ACT (II of 1890). 

-Ss. 11 and 47— Contract to sub-lease salt-pan 

against Cojuiitions of license is unenforceable. 

The defendants leased a salt-pan from Government 
under a license; one of the conditions of which was 
that the lessee was not at liberty to sub-lease the salt¬ 
pan without the permission of the Collector. In spite 
of this the defendants agreed to sub-let the salt-pan to 
the plaintiff. The plaintiff having sued for specific 
performance of the agreement of sub-letting:— Held, 
dismissing the suit, that the agreement of sub-letting, 
which was against the condition of the license, was 
unenforceable at law, 33 Bom. 636 Foil. [Macleod, C. 
J. atid Shah, J.) RaBIA BIBI V. GaNGADHAR VISH¬ 
NU PURANIK. 24 Bom. L. R. Ill : 46 Bom. 651 : 

66 I. C. 393: A. I. R. 1922 Bom. 78. 

BOMBAY SEA CUSTOMS ACT (VIII of 1871). 

-S. 30 (a) and (b)— Customs duty — Assess¬ 
ment—IVholesale price, meaning of—Costs of the goods 
to importer. 

The term “wholesale cash price” in S. 30 , cl. (<z) of 
the Sea Customs Act, 1878 means the whole cash 
price for which the goods of like kind and quality are 
sold or are capable of being sold at the time and place 
of importation. The expression indicates that it must 
be the price which the importers in India are able to 
realise on a wholesale disposal of the goods to some 
one after importation. It does not mean the cost of 
the goods to the importers on the basis that the goods 
shouhl be taken as being sold to the importer at the 
price which it cost him to lay them down in Bombay, 
Clause (d) of S. 30 of the Sea Customs Act applied 
when the wholesale price is not ascertainable. This 
clause is added in order that the real value might be 
ascertained where there is no wholesale price. (Mac- 
leod. C./. and Shah, /.) THE VACUUM OIL CO. v 
The Secretary of State, 24 Bom. L. R. 198: 

” 47 Bom. 174: 67 I. C. 267 : A. I. E. 1922 Bom. 12. 
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BOM. SUMMAKY SETTLEMENT ACT (V of 1863). 

- Application of, to villages of latya Maharaj 

IS valtd. 

The application of the summary settlement to the 
villages of Tatya Maharai was valid and legal. {Mac- 
leod, C. Pratt and Pawcett, JJ) VaSUDEV HaRI* 
haR Pandit, /« re. 45 Bom. 463 : 61 I. C. 146 : 

23 Bom. L. R. 161. 

--S. 7— Summary SYtnad—Pemple lands — Des¬ 
cription as Jat inam—Suit by Gatikar of temple for 
Possession-^ f imitation Act, Arts. 120 and 144 * 

A suit was riled by the plaintiff as representing gau- 
kars of a village entitled to the management of a 
temple, against defendants who were the Devlis and 
Bhavnis connected \\ith the temple and certain alienees 
fron> them for possession of lands alleged to be Devas- 
than lands. The lands were de.scribed as the Jat inam 
of the temple servants in a sanad issued by the Govern¬ 
ment in 1805 under the provi.sions of the Summary 
Settlement Act, 1863 . One of the defendants sold a 
portion of the lands in 1903 but the vendees took pos¬ 
session in 1916 . The plaintiff's suit was filed in 1916 . 
The defendants raised the plea that the suit was bar¬ 
red by limitation. If eld, the issue of the .sana<i to the 
defendants did not negative the rights of the temple 
and the plaintiff, could prove that the lands were real¬ 
ly lands. The grant of a sanad to defts. 

did not furnish a cause of action to tne piff. Conse¬ 
quently the suit was no; barred. Art. I 20 of the Lim. Act 
having no application to a suit for possession. {Sha/i, 
A. C. J. and Crump, J.) VlTHAL DHONDYI DEVLI 
v. SURYAJI RaMCHANDRA NaIK. 24 Bom. L. E. 902: 

76 I. C. 617 : A. I. R. 1922 Bom. 438. 

BOMBAY VATAN ACT (V of 1886). 

-S. 2— Succession — Daughters — Cannot claim 

priority over male members. 

Under the Bombay Vatan Act, neither the daughter’s 
nor a brother’s widow of the last male holder can 
claim priority over the male members. {Afacleod, C. J. 
and Crump, /.) GaVARAWA KOM V. MaLLANGOWDA. 

76 I. C. 569 : A. I. R. 1923 Bom. 382. 

BOMBAY VILLAGE POLICE ACT (VIII of 1867). 

-S. 3— Pagis—Appointment of—Nomination 

by Talnkdar—Liability of Jivaidar for salary — Con¬ 
tract Act, S. 69 . 

The Chief Talukdar of a village was entitled to half 
of its revenue, while the remaining half belonged to 
the Jivaidars. The District Magistrate called upon 
the Jivaidar to appoint two Pagis for the village. 1 hey 
failed to do so and the District Magistrate appointed 
the Pagis nominated by the Talukdar. In a suit by 
the Talukdar to recover the wages paid by him to the 
Pagis. Held, that the Pagis were validly appointed 
by the District Magistrate and that the Jivaidars were 
liable to reimburse the Talukdar. {.Pratt and Fasivcett, 

jj.) achal Singh v. dolat Singh. 

26 Bom. L. B. 678 • A. I. R. 1924 Bom. 470. 

BOMBAY WAGERING ACT (III of 1865). 

'■ Sb. 1 and 2— IVager — Pakka adatia contracts 
are not wagering contracts—Difference between pukka 
atid adatia and broker pointed out. 

If the contract between a pakka adatia and his con¬ 
stituent is a contract of employment, such a contract 
can by its very nature not come within the definition 
of a wagering contract and the pakka adatia can sue 
unless the constituent can bring the contract within 
Bombay Act III of 1865 . The difference between a 
pakka adatia and a broker is that the broker enters 
into the contract as agent for his client, he himself 
being not personally liable to the person with whom 


BROKER. ij.qi) 

he contracts while t\\G adatia does not make the con¬ 
tract with third parties as the agent but as principal, 
the constituent having no right to be brought into- 
contract with the third parties. {Alaeleod, C, J. an<P 
Fawcett, J.) MANALaL v. RaDHA KISSEN. 

62 I. C. 361 : 22 Bom. L. R. 1018 : 45 Bom. 386.. 


BONA FIDE PURCHASER. 

See (i) Specific Relief act, S. 27 . 

( 2 ) T. P. Act, SS. 4* and 53 , etc. 

BONA FIDES—CR. P. CODE, S. 133 . 

BOND— Co-promisers—Only one signing — Ed'eet of^ 
Liability- 

Where a bond is reported to be made by two per¬ 
sons, but it is signed only by one of them, he is liable- 
on the bond unless he shows .that 4 he arrangement was 
that he would be bound only in case the other promts- 
eralso joined in executing the bond. {Jackson, J.y 
Manem AYYANNA V. VEERABHADRAM. 

22 L. W. 639: A. I. R. 1926 Mad, 62. 

BOOKS OF ACCOUNT : See EVIDENCE ACT, S. 34 . 
BOUNDARIES—rtJ to. 

The principle of proving ihe affirmative applicable- 
where the boundary line which is the subject of dis¬ 
pute runs through w'aste lands which have been, the- 
subject of definite possession. {Chaitertee and 

//.) Radha Krishna Das v. Matiar Haha- 
MAN. 65 I. C. 743 (Cal.). 

BOUNDARIES AND AREAS : See DEED, CONSTRUC¬ 
TION. 

-- Miscalculation in Revenue—Returns cannot 

defeat title. 

If in fact the boundaries include an area greater than 
that referred to in revenue return, such a miscalcula¬ 
tion or misrepresentation cannot defeat the title to the- 
estate. {iMookerti and Buckland, JJ-') SECRETARY OF 
STATE V. Waved ALI. 65 I. C. 866 : 34 C. L. J. 141.. 

BRAHMOTTAR— GRANT. 

BREACH OF CONTRACT ; 

Sec (l) CONTRACT ACT, S. 73* 

( 2 ) Damages. 

( 3 ) workman's breach of CONTRACT ACT. 
BREACH OF THE PEACE—CR. P. CODE, (i> 

Ss. 106 , 123 , ( 2 ) S. 145 . 

BREACH OF TRUST : 

See (0 C. P. CODE, S. 92 . 

( 2 ) HINDU Law, Religious Endowment. 

( 3 ) Penal Code, S. 403 , etc. ^ 

( 4 ) TRUST, 

( 5 ) TRUSTS ACT, S. 23 . 

BRIBE : .y^<r Penal Code, S. i6i. ETC. 

BRITISH INDIA, ABSENCE FROM: . 

See limitation ACT, S. 13 . 


BROACH AND KAIRA INCUMBERED ESTATES- 
ACT (BOM. ACT XXI of 1881), S. 2^—Estate taken 
itttder management^ Disability cotitinucs even in tht 
case of successor of the Phakur. 

The disability conUined in S. 28 applies not only to- 
the Thakur during whose life-time the estate was- 
taken under management, but it extends to his succes* 
sor also, who, however, is allowed to incur unsecured 
debts. {Afartcn and Ferweeti,- JJi) GaURiSHANKAR 

Bhaishankar Thakor r. MadavsangJi 


ANGJI. 


B. L..R. 88 : 861. C. 28 r 
A. I. B. 1625 Bom. 176^ 

SK0S£S * 

See Also CONTRACT ACT. S. iSa, lit, 

. 1 . Commission—When payable. ^ 1 

Where the remuneration of a broker payable Oft 
the performance by him of a d^nite undertakiog' ne- 


"TKj 

h 

u- 


40 S 


CIVIL, CRIMINAL & REVENUE 


406* 


SBOEEIt. 

is entitled to be paid that, as soon as he has substan¬ 
tially done all that he undertook to do even if 
the principal acquires no beneficial interest from his 
services, and except where there is an express agree¬ 
ment or special custom to the contrary, even if the 
transaction in respect of which the remuneration is 
claimed falls through, provided it does not fall through 
in consequence of any act or default of the broker. 
The contract itself will indicate the terms. ^Mookeriee 
and Rankin, //.) SatcHIDANANDA Dutt v. 
NRITYA Nath Mitter. 50 Cal 878 • 

27 C. W. N. 1007 : A. I. B. 1924 Cal. 517. 

Commission Right to—Contract not coin- 

pUted. 

Those who bargain to receive commission for intro¬ 
duction of a contractor have a right to their commis¬ 
sion as soon as they have completed their portion of 
the bargain irrespective of what may take place subse¬ 
quently between the parties introduced and whether 
or not the contract is completed. Where there was a 
letter giving the nature of an authority to negotiate a 
lease and it contained a certain term that brokerage 
was to be nett Rs. 2 , 530 , and it also contained a pro¬ 
mise on the part of the defendant to pay that amount 
on a future date if he succeeded in getting a lessee to 
agree to the terms of the lease, and the lease could 
not be put through as the defendant had failed 
to make out a title to the premises. Held that the 
brokerage was payable. {Chaudhuri, J,) Raghu- 
NANDAN LaL SaRMA ?/. MaDAN MOHAN DaSS. 

76 I. C. 333 : 38 C. I. J. 139. 
BUDDHIST LAW—(Burmese). 

Adoption. 

Applicability. 

Divorce. 

Ecclesiastical Jurisdiction. 

Ecclesiastical Law. 

Gift. 

Husband and Wife. 

Joint Property. 

Carriage 

Partition. 

Pre-emption. 

Property. 

Source of. 

Succession. 

Will. 

Adoption. 

Adoption—Kittinta daughtei — Ceremonies. 

There is no special ceremony in Burmese adoption, 
but the adoption must be a matter of publicity and 
notoriety. It is strong evidence of such publicity and 
notoriety that the adoptee lived continuously in the 
house of adopter from her babyhood for twelve or thir¬ 
teen years, and that he was entered on the register of 
the school as her parent, and paid the school fees. 
K^ord Par moor.') Ma THAN THAN v. Ma PWa THIT. 

46 M. L. J, 334 : 33 M. L. T. 361 : 2 Bur. L. J. 260 : 

1 Bang. 451 : 77 I. C. 63 ; (1923) M. W. N. 711 : 

_^29 C. W. N. 610 : A. I. R. 1923 P. C. 156 (P. C.). 

^ Adoption—Adoption is a contract and to a 

minor cannot adopt. 

To be able to adopt a person must be of age, and 
able to contract. Adoption is a contract under which 
a person takes another with certain objects, and con¬ 
fers certain rights ; and so a minor is not legally em- 
po\yered to adopt any person. (Z)ar, J.) Maung 

Mya Din Maung Ye Gyi, 

4 Bur. L. J. 136 : A. I. R. 1925 Rang. 350. 

~ "Adoption — Cef'emonies—Act of Shinbuying—^ 

• resumption. 


BUDDHIST LAW (Burmese)—Divorce. 

Though the act of Shinbuying is, in some cases, 
prima facie evidence that the donor of the feast re¬ 
garded the novice as his son, it is by no means a clear 
indication in every instance that anything more than 
a charitable intent sometimes coupled with a love of 
display, was in the donor’s mind. Where several boys 
are Shinbuyed at the same time, and none of them is 
a carural-born son, no presumption in favour of adop- 
I tion can properly arise in the absence of a direct and 
public declaration of relationship or about the time 
of the ceremony. {Robinson, C.J. and A/ay Onng, /.) 

Maung Po Kan v. Davvat and others. 

1 Rang. 102 : A. I. R. 1923 Rang. 189. 
-— Adoption — A/annkye Dhammathat. 

The Manukye Dhammathat requires that a kittima 
son or daughter should have been adopted with the 
intention publicly signified, of taking the adoptee 
as a son or daughter who will inherit. This intention 
may have been expressed at the time of taking or later 
or may be inferred from a long course of conduct 
making such intention public. (Robinson, C. J. and 
A/ay Oung, /.) Maung Po Kan v. Daw At. 

1 Rang. 102 : A.I.R. 1923 Rang. 189. 

— Adoption—Adopted son becoming a monk — 
Subsequent abandonment of monkhood—Effect of — 
Inheritance to adoftii’e Parents. 

Where a person adopted by Burmese parents enters 
the priesthood he must be held to have severed him¬ 
self from all family ties. Where after remaining as a 
monk for some years, he resumed civil life, was receiv¬ 
ed back in his old home on the old status as adopted 
son and heir, he must be deemed to have resumed his 
position of Kittima son and the years spent in the 
monastery do not affect his right to inherit the pro¬ 
perty of his adoptive father. (Robinson, C. J. and 
Buckiuorth, J.) Ma NyUN-SeIN v. MaUNG CHAN 
MYA. 66 I. C. 573 : 11 L. B. R. 124. 

Applicability. 

- "—Applicability—Shan Buddhists in Burma — 

Marriage—Presumption from habit and repute — 
Strict Proof required. 

^ The personal law of Shan Buddhist resident in Burma 
does not appear to be in any way different from that 
of Burman Buddhist and the ordinary Buddhist Law 
applies. Bhan notions concerning sexual relationship 
are extremely lax and the term Ma Ya (wife) is in¬ 
discriminately applied to women kept as mere concu¬ 
bines as well as those properly married.The presumption 
of marriage arising from co-habitation must rest on 
habit and repute and when proof of marriage depends 
wholly on habit and repute, the conduct of the parties 
concerned is of a great importance ; the alleged hus¬ 
band must be showm to have clearly and unmistakably 
revealed his intention to confer on her the required 
status and the alleged wife must be showm to have 
acted all along in such a manner that it would be 
patent that she asserted that status. (Heald and May 

Oung, jj.) Ma Shwe Yin v. Maung Ba Tin. 

1 Rang. 343 : 2 Bur. L. J. 114 j 76 I. C. 620 : 

A. I. R. 1923 Bang. 318. 

Divorce. 

- ■ —Divorce—Husband marrying second wife,, 

falsely representing he had divorced first-wife—Then 
deserting second wife and living with first wife - Second 
wife is entitled to divorce and partition and 2/3 shar-e of 
husband's property at partition. 

A wife separated from her husband. The husband 
then falsely representing that he.had divorced the 
first wife married a second wife. Afterwards he deser¬ 
ted the second w’ife and lived with the first wife. 

Held, that the second wife was not a lesser wife. 
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BUDDHIST LAW (Burmese)—Divorce. 

that she was entitled to sue for divorce and partition 
on the gr<iund of desertion and that she ^^as entitled at 
such partition to two-thirds of the husband’s property. 
(^Hc-ald a7id Chari. J MAUNG PO NYUN v. Ma 
Saw I'iN. 3 Rang. 160 : 88 I. C. 402 : 

4 Bur. L. J. 42 : A. I. E. 1925 Bang. 242, 

■ — Dii>. rcc — Aduliery—Caust of actioft~‘Piirti‘ 

tion. 

The Dhaminathats clearly give the husband of an 
adulterous wife, the right to require her to leave the 
house with only the cloths on her back. The husband 
has also a right to ask for partition or possession of all 
the joint property. (^Carr. /.') MaUNG PO HaN v. 
Ma bu \ l. 2 Bur. L. J. 65 : 76 I. C. 6 : 

A. I. E. 1923 Bang 160. 

- Dh'orce —Kx-parte divorce — Conditions. 

A husband or wife is entitled to a divorce on pay¬ 
ment of the costs of the suit and foregoing all claim 
to the joint property of the marriage. 2 U. P. R. (1904 

— 1906 ), foil ; 7 L. P. R. 79 ; 7 L. T. 83 , appr. 

{Fratt, J.) MAUNG THEIN MYA MAUNG TUN 
Hi.a. 11 L. B. R 386 : 69 I. C. 980 : 

1 Bur. L. J. 127 : A. I. R 1923 Rang. 86. 

- Divorce — Desertion for over 12 years. 

Per Robinson aiui M aung ICin. J J :—Put even if the 
evidence had not been sufticient to establish a chvorce 
by deed, there is the admitted fact that appellant’s 
husband had deserted Ijis wife for twelve years before 
her death, and that he had failed to maintain her 
during that period. This fact alone would be sufticient 
to constitute a divorce under the Burmese Buddhist 
Law, 3 L. B. R. 175 , ref. {Robinson. C-/< and Mating 
Kin. /.) MAUNG Shwe Sa v. Ma MO. 

1 Bur. L. J. 24 : A. I. R. 1922 L. B. 28. 

- Divorce —Payin Property — Partition. 

In connection with a partition on a divorce by 
mutual consent, payin property is to go to the party 
who brought it to the marriage and this rule is still to 
apply even though the property may have been 
changed in form provided it has not been merged 
entirely in the jointly acquired property and so chang¬ 
ed its character. Change of form does not affec^ 
the rule .so long as the Payin can be identified. 
{Robinson and Mac Gregor. J /.) MaUNG SHWE Tha 
V. Ma VVaING. 70 I, C. 562 : 11 L. B. B. 48. 

■ —Divorce —Payin Property — Right of zvife. 

Where the wife is a spinster but the husband had 
been previously married, where the husband brings 
payin to the marriage and the wife nothing, the rule 
to be applied is the rule laid down for the case where 
neither party had been married before and separate by 
mutual consent without fault and where the relation 
of nissaya and nissita exists. Authorities review’ed. 
{Robinson, C. J. and Heald, /.) Ma NGWE HnIT v. 
MaUNG PO Hmu. 64 I. C. 806 : 11 L. B. R. 52. 

— . ——Divorce -Frame of suit. 

Under the Burmese Buddhist Law, suits for divorce 
should be framed and tried in one or other of the three 
kinds of divorce, or in the others in the alternative, 
and the question of status or existence of the proper¬ 
ties to be partitioned, should be left to a later suit. 
{Heald, A. /. C.) MaUNG NGA v. Ma PYU. 

59 I. C. 1005 : (1920) 3 U. B. R. 251. 

Ecclesiastical Jurisdiction. 

. Ecclesiastical iurtsdietion — Potuer '^Autho¬ 
rity to decide disputes of laymen —Effect of. 

Eccle.siastical authorities in Burma'cannot settle a 
•dispute between a pongyi and a layman relating to 
private land and any decision arrived at must be of thd 
nature of an arbitration. Parties who have had 
nothing to do with the reference to arbitration, will 


Buddhist law (Burmese)—Ecclesiastical Lavii; 

not be bound by such arbitration. {Mac Gregor, y ) 

U. Meda V. U. Sandima. 1 Rang. 494 : 76 I.C. 807 : 

A. I. R. 1924 Rang. 141, 

V 

Ecclesiastical Law. 

- Ecclesiastical Latu —Pongyi must teach or 

meditate—If he does not he cannot live on charity. 

According to Burman lluddhist ideas he who dons 
the yellow robe has one of two duties to perform :— 

( 1 ) To practise austerities and meditation in order 
to work out his own salvation ; or 

( 2 ) To learn the sacred scriptures and to impart 
the knowledge to others 

Those who follow’ the first are known as Patibatti 
Sangha and those who adopt the second as Pariyatti 
Sangha. 

When a Pongyi belongs neither to the Pariyatti nor 
to the Patibatti, he is no longer entitled to live on the 
offerings of the laity, nor to receive respect from them. 

He has no raisott d'etre. A Pongyi in attempting to 
oppose the orders of the executive not only breaks his 
own personal law, but sets an example to the laity. 
{Rutledge and Maung Gyi, //•') MaUNG TOK v. 
Emperor. 3 Rang. 362 : 90 I. C. 918 : 

A. 1. R. 1925 Rang. 354. 

- -Ecclesiastical Lmv — PoggaliUa gift of 

Kyattng entitles the donee to sue for its possession 
even if Kyaung is Sanghikai property ^Presiding 
monk can be ousted only by the body of the Sangha. 

Where a kyau-ng is dedicated to the plaintiff as his 
poggalika property and has been in his continuous 
possession fora long term of years he can recover its 
possession if he is ousted. 

Even if the kyaung be separate property, the plain¬ 
tiff if he has been all along the presiding pongyi can 
recover possession and can be ousted only by the body 
of Sangha. {Robinson and Maung Gyi, JJ.) U. 
Wathawa z/. Maung PO Hit. 3 Rang. 193 ; 

89 I. C. 589 : A. I. B. 1925 Rang. 307. 

- Ecclesiastical Lazo — A/onk—Poggalika pro- 

perty—Ozonership of- 

A pongyi may own a Kyaung (monastery) as his 
poggalika property and he can in his life-time validly 
transfer it by gift. {Lentutgne and Carr, JJ.) U. 

Pandawun V. U. Sandima. 2 Rang. 131: 

A.I.R 1924 Rang. 309. 

- Ecclesiastical Lazor—Effect of becoming Monk 

—Renunciation of a monkhood—Effect. 

By becoming a monk, a person divests himself of all 
earthly lies of relationship and pioperty and dies a 
civil death. If he afterwards renounces the monastic 
life he does not ipso facto relapse to the same position 
which he occupied before, with regard to his property 
and his relationship. Overt acts recognised bylaw will 
alone instal him in the old status. \Duckworth, y.) 

Ma Shwe The v. Maung Kan. 1 Rang. 430 : 

76 I. C. 672 : A. I. R. 1924 Bang. 101. 

- Ecclesiastical L zw—Property of—Buddhist 

Priesthood. 

A member of the Buddhist Priesthood dies a civil 
death when he enters the priesthood and does not 
possess any property except such as is necessarj’ for 
his religious life and which is held under conditions 
which do not make it available for any other purpose 
such as maintenance of a child- {SauJers, J. C.) 

Ma E. Shi v. U. ADITSa. 72 I. C, 974 : 

1 Bur. L. J. 97 : 24 Or. L. J. 510 : 

A. I. R. 1982 V. B. 16. 

- 'Ecclesiastical Lazo—Saduthanthaka property ^ 

— Incidents. 
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Saduthanthaka property is property belonging jointly 
to four poiigyis among whom the title passes by survi¬ 
vorship until the last survivor gets the whole property. 
On the death of one member, however, the survivors 
can admit a new member in his place in the joint 
ownership group. (Twomcy, C. J. and Robinson^ J.') 
U NaNDIVA V. U. Kaw Wida. 13 Bur. L. T 147 : 

61 I. C. 778 : 10 L. B. R. 258. 

Gift. 

_ Gift — Monk — Po7oer of disposal. 

Buddhist Ecclesiastical Law permits a monk to 
make a gift by delivering possession without declara¬ 
tion. He has power to make a death-bed gift. {^Po 
Han, y.) Ma Se v . U. Lun. 2 Bur. L. J. ^66 : 

A. I. R. 1924 Rang. 201. 

-- Gift by monk — Validity. 

A monk cannot make a valid gift whether to a lay¬ 
man or another monk, of a monastery or of a site for 
a monastery whether it has been dedicated to him 
personally or not. {^Mac Gregor, /.) U. Meda v . 
U. SaNDIMA. 1 Rang. 494 : 76 I. C. 807 : 

A. I. R. 1924 Rang. 141. 

—- Gift to ckildreti—Effect only after death — 

Validity—T.P. Act, S. 123. 

Where the question at issue was regarding the vali¬ 
dity of a deed of gift by a mother to her children to 
take effect after her death, the matter being one of 
inheritance. Buddhist Law’ applied to the case and 
being a testamentary disposition in the guise of a gift, 
the deed is invalid. Though possession is necessary 
under Buddhist Law to constitute a gift, the matter is 
now governed by S. 123, T. P. Act. which also gets 
the rule of Buddhist Law on the point. (^Robinson^ C.J. 
and Beasley, J.') Ma THIN MyaING v . MaUNG Gyi. 

1 Rang. 351 : 75 I. C. 166 ; A. I. R. 1924 Rang. 13. 

- Gift by grand-parent to grandchild—Nature 

of. 

Under Buddhist Law, an actual delivery of posses¬ 
sion is necessary to validate a gift. But a gift by a 
grand-parent to a grandchild is an exception to the 
rule and is valid without delivery of possession. Such 
a gift is merely contingent and the property remains 
absolutely under the disposal of the donor till his 
death, the intention of such a gift being that grand¬ 
children, being younger, might fare badly in competi¬ 
tion with their elder uncles and aunts and that they 
shall receive such share of the inheritance as the 
grandparents conMder fair, (^Hcald, A.C.J.') Ma Me 
I V. MaunG Lank Huya. 59 I. C. 999 : 

(1920) 3 TJ. B. R. 228. 

Husband and wife. 

. -Husband and IVife—Decree against husband 

does not affect wife's share in the ioint property. 

A loan w’as taken by the husband alone on a pro¬ 
note for the benefit of himself and his wife. The 
suit was brought against the husband alone, and the 
wife was not made a party to the suit ; held that the 
decree in the suit does not bind her share of the joint 
property, especially when there was nothing to show 
that the husband was agent of the wife. ^2 V. B: R. 
(1892—96), 45, II B. L. R, 278, Poll.; 7 L. B. R. 135, 
10 L. B. R. '^Ref.') (^Duckworth, J.') Saw Hla 
Aung v . Mu Mu NYO. 1 Rang. 555 : 

77 I. C. 402 : A, I. R. 1924 Rang. 166 (1). 
“ ——Husband and Wife—Children of first and 
second marriage—Rights of. 

So long as a Buiman Buddhist husband and wife 
are alive, their property from whatever source derived, 
forms one estate in which all members of the family 
have an interest but which is under the control of hus¬ 
band and wife. (Brown, A. J. C.') MAUNG LU 
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(talk and three others MaUNG LU PO AND 
TEN OTHERS. 1 Bur. L. J. 267 : 4 u. B. R. 140 r 

A. I. R. 1923 Rang. 110. 

Husband and Wife—Mortgage by husband — 
Consent of rvife — Acquiescence. 

The question of acquiescence by the wife in a mort¬ 
gage of joint property e.veculed by her husband, de¬ 
pends upon the circumstances of the case. The wife’s- 
consent may be presumed, where the circumstances 
are such as to show that the husl)and is acting as the- 
wife’s agent and the husband ostensibly with the wife’s 
assent manages the family bu.sines'--, (Twomey, C. J. 
and Robinson, /.) Ma HLAING v. P. R A. R. 
Chetty. 13 Bur. L. T. 129 : 61 I. C. 701 : 

10 L. B. R. 267. 

Joint Property. 

-- —JoiJit property—Ancestral property — Pre¬ 
sumption. 

Buddhist law does not say that ancestral band must 
be presumed to-remain undivided until the contrary is 
proved. There is no such presumption in Buddhist 
Law. No general rule can be laid clown as to the 
burden of proving jointness or separation without re¬ 
gard to the facts and circumstances of each particular 
case. (Mating Kin, /,) MaUNG Shwe LaL v. Ma 
KYWE and others. 1 Bur. L. J. 174 : 

74 I. C. 9 : A. I. R. 1923 Rang. 92. 

Marriage. 

—Marriage — Girl Jteloiu 20 years cannot 
validly contract without guardian's consent. 

Under Burmese Buddhist Law, no minor girl under 

the age twenty can contract a valid marriage without 

the consent or against the wil.l of her parents or guar 
dian, or the relations under whose protection she is 
living. (RobtnSon, C.J., Mating Gyi attd Brozun, JJ.^ 

Ma E. Sein V. Mg. Hla Min. 

4 Bur. L. J. 123 (F. B.) : A. I. R. 1925 Rang. 280. 

- Marriage- Divorce—Right of husband and 

wife — Miscond uct - 

There is no right of divorce at the mere caprice of 
the other party to a Burmese Buddhist marriage against 
the will of the other party and without proof of mis¬ 
conduct or default on the part of the other party. 
Cases reviewed. (Heald and fentaigne, //.) Ma 
HmON V. MaUNG Tin KaUK. 1 Rang. 722 : 

79 I. C. 706 : A. I. R. 1924 Rang. 182. 

- Marriage — Polygamy—Rights of junior 

wives — Presumption — Proof. 

Polygamy is undoubtedly lawful under the Burmese 
Buddhist Law and a man may have at the same time 
two or more wives who are on equ.al footing. When 
a claim to inheritance is made by a junior wife Courts 
must examine closely the relations that subsisted be¬ 
tween her and her spouse, in order to determine her 
true status. Wives may under the law occupy identi¬ 
cal positions or the junior wife may not be endowed 
with proprietai-y as well as personal rights. The junior 
wife has to prove that she was endowed with such 
rights before she can succeed to her claim. No cere¬ 
mony of any kind is essential for the purpose of law¬ 
ful wedlock. Although there may not be sufiicient 
evidence of actual giving and taking the conduct of 
the parties subsequent to their coming together may 
raise a strong presumption of marriage, especially 
when the union has lasted for a long period. (Heald 
and May Oung, //.) MaUNG Tha Dun v. Ma 
Thein Yin. 1 Rang. 1 : 73 I. C. 1044 : 

A. I. R. 1924 Rang. 37. 

*- Marriage—Presumption of — Co-habitation . 

Co-habitation over a period of years where there is 
no impediment to marriage raises a presumption of 
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marriage. {^I/cald and Lentaigne. MAUNG PO v. 

Mav Pyit Ya. 1 Rang. 161 • 2 Bur. L. J. 79r 

74 I. C. 933 : A. I. R. 1923 Rang. 180. 

- ASarriage — Dissolution—Burden of proof. 

Marriage even in Hurma is ordinarily a permanent 
bond, which subsists until it is actually broken and 
the burden of proving that it has been broken is on the 
per.‘-on alleging it. {//eald and Leutaigne, //.) 
Ma LUN Me r'. MaKIN. 2 Bur. L. J. 67 : 

74 I. C. 1037 : A. I. R. 1923 Rang. 165. 

- .l/arriage hy minor girl—Consent of guar¬ 
dian not required. 

A minor girl under 16 years may not take the con¬ 
sent ot her guardan for marriage. {Afaung A’in, J.) 

Maung Sein Tun v. Mg. San NVAjNr. 

1 Bvr. L. J. 144 : A. I. R. 1923 Rang. 76 (1). 
- A/arriage — Re-marriage—Provision for chil¬ 
dren of first marriage. 

Among Burmese Buddhists when the mother dies 
and the father marries again, it is usual to make a 
family partition and settle on the children of the first 
marriage. It is most unusual for a father merely to 
make gifts on such an occasion but still more unusual 
to include in these gifts the bulk of his property. 
iDuckivorth and Pratt. JJ.) MaUNG PO LUN v. UA 

K Mai. 74 I. C. 47 : 1 Bur I. J. Ill : 

A- I. R. 1923 Rang. 57. 

- Marriage—Consent obtained by pressure^ if 

free. 

There must be free consent of the parties foi valid 
marriage under the Buddhist Law. and a consen reluc¬ 
tantly given under pressure is not such free consent as 
is required by that law- (Robinson. J.') Ma TWE v. 
Lwe HaIN. 13 Bur. L. T. 106 : 69 I. C. 655 : 

22 Cr. L. J. 123. 

- Marriage—Laio applicable—Lex Loci. 

The law of the place where a marriage is contracted 
determines the validity of a marriage. {^Robinsony J.') 
Ma T\ve V. Lwe Main. 13 Bur. L. T. 106 : 

59 I. C. 555 : 22 Cr. L. J. 123. 

Partition. 

- ■■ Partition —Eindounggyi 7oith two solves — 

Property inherited by husband after second marriage 
js lettetpwa— Share of each of two wives in such pro¬ 
perty is one-sixth—Such share is not liable for hus¬ 
band's debts—Rule for couples previously unmarried 
applies to marriage between an eindounggyi and 
fireviously married husband or wife. 

Where a Burman eindounggyi having two 

wives, inherits after the second marriage immoveable 
property from his father, the property is lettetpxva of 
the marriages and is joint property of the husband and 
wives and not thinthi or the separate property of the 
husband. The share of the two wives jointly is one- 
third and since they are of equal status the share of 
«ach is one-sixth. Each wife acquires a vested in¬ 
terest in one-sixth of the property from the date on 
which it is inherited and such interest is not liable for 
all or any part of the debts incurred by the deceased 
husband alone. \_Maung Shwe Ngon v. Ma A/i Dwe, 
S. y. 110 Dissented frotn\. The rule for partition on 
divorce by mutual consent where neither party was at 
fault between an eindounggyi and a husband or wife 
who had not been previously married is the rule which 
applies w’here neither party had been married before. 
( Text & Case Law discussed,') (^Roblnson^ C. y.» Carr 
& Maung Gui, J J.) C. T. P. V. C HETTY FIRM v. 
Maung Tha Hlaing. 3 Rang. 322 : 

A. I. R. 1926 Rang. 329 (F. B.) 

- Partition—Afuestral estate — Jointfuss — 

Burden of proof.. 
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Buddhist law* does not say that ancestral land must 
be presumed to remain undivided until the contrary is 
proved. There is no such presumption in Buddhist 
law. No general rule can be laid down as to the bur¬ 
den of proving joinlness or separation without regard 
to the facts and circumstances*of each particular case 
{Maung AT in, /.) MAUNG SHWE LA z/. Ma Kywe* 

74 I.C. 9 : 1 Bur. L. J. 174 : A. I. R. 1923 Rang. 92 

- Partition—Auratha son—Joint acquisition of 

parents—Remarriage of father. 

On the death of the mother and the re marriage of 
the father, the auratha son is entitled to get from the 
father one-fourth of the estate jointly acquired by him 
and his mother. At the same time the auratha son can¬ 
not make that claim against his father merely by rea¬ 
son of his mother’s death and it is only the re-ma- 
riage of his father that gives him a right to the one- 
fourth. (//eald, y.) Maung Shwe Jwet v. Maung 
TUN SheIN. 66 I. C. 688 : 11 L. B. R. 199. 

- Partition — Partial partition — Hnapazon 

property and separate property. 

There can be separate suits for a claim of a share in 
htuipazon property and separate property as the claims 
are distinct. {Maung Kin, J.) MAUNG San TIN v. 
Ma Nwe Sa. I Bur. L. J. 206. 

Preemption. 

——- Pre-emption—Offer to eo-heir may precede 

that to stranger—Necessary conditions—If conditions 
are satisfied no second offer is necessary. 

The offer to the co-heirs may precede that to a 
stranger, but must all form part of one and the same 
transaction and be of the same or a smaller price than 
that at which it is offered to the stranger, and if these 
conditions are carried out, there is no necessity for a 
second offer to the heirs when they have once refused 
to buy. {Young, J.) MaUNG MaUNG v MaUNG 
Shwe GOE. 2 Rang. 678 : 85 I. C. 296 ; 

A. I. R. 1925 Rang. 184. 

. - -Pre-emption—Property jointly acquired by 

husband and wife—Sale by husband after wife's death 
—Sons of the marriage and wife's sons by first husband 
can Pre-empt. 

Where a widow with two sons by first husband mar¬ 
ried a second husband by whom she got two sons and 
during coverture the husband and wife acquire land 
jointly and where on the wife’s death, the husband 
married again and thereafter sold the land. Held, the 
four sons of the deceased are entitled to pre-emption— 
4 L. B. R. 128 , 8 L. B. R. 466 , May Oung’s Leading 
Cases 157 and 3 B. L. J, 21 —Referred to. {Young 
and Carr, yy.) MaUNG PO THAUNG j/. MaUNG E. 
Pe. 2 Bang. 629 ; 3 Bur. L. J 240 : 84 I. C. 466 : 

A. I. R. 1925 Bang. 86 . 

- Pre-emption — Right of Pre-emption can be 

enforced only with reference to sale effected by a co-heir 
—A younger son can't pre-empt sale by his mother of 
Property owned before her husband's death, by hint and 
her. 

The right of pre-emption can be enforced only 
against the persons or the person who inherited the 
land jointly with the claimants. It is only amongst the 
co-heirs, {amivesaing or aunvesabet) that the right 
can exist, that is to say, persons on whom an estate 
has devolved. The term includes only those who have 
inherited the property jointly from a common ancestor, 
as for instance, the children of a deceased person. 

Where the properties originally belonged to a hus¬ 
band and wife and the husband died leaving his wife 
and children and the wife sold some of the properties. 

Held, that'.the younger son could not pre-empt the 
sale as the wife had absolute right, subject to certain 
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claims by the eldest son and the eldest daughter, to 
the property and as she and her children were not co¬ 
heirs. 4 L. B. R. 128 Dist. (^Duckworth, J.') MaunG 
Ba Cho V. Maung San Tin. 2 Rang 437- 

84 I. C. 287 : A. I. R. 192o Rang. 63. 
••^Pre-emption—Sale of undivided share 

Jteir. 

The Buddhist Law of pre-emption applies to a sale 
by one of several co heirs of his share of undivided 
ancestral property. iVoung.J.) MaUNG Po Gvi v. 

Maung po Saing. 3 Bur. l. j. 21 

80 I. C 259 (2) : A. I. R. 1924 Rang. 266. 

Property. 

- Property left by deceased husband—Sale by 

widow—Younger son cannot pre-empt. 

A younger son is not a co-heir, with his mother, to 
his deceased father’.s estate. So he has no right of 
pre-emption in respect of property left by his father. 

{Duckworth, y.) Maung San tin v Ma phet Pu*. 
2 Rang 638 : 85 I. C. 284 : A. I, R. 1923 Rang. 192. 

Source of. 

^ —Source of — This is a collection of rules 

in accordance with custom and usages of Burmese. 

Burmese Buddhist law is stated to be contained in 
a series of books entitled Dhamathats, which have 
been composed from time to time by the expounders 
of that law ever since the thirteenth century, if not 
before. According to a distinguished Burmese jurist 
of the name of U, Gaung, it is a collection of rules 
which are in accordance with the custom and usage of 
the Burmese people. {Lord Atkinson) Kirkwood 
alias Ma ThaIN v. MaUNG SIN. 

89 I. C. 773 : 62 I. A. 265 ; 6 L. R.RP. C.) 160 : 

A. I. R. 1925 P. C. 216 (P. C.). 
-^Source of—Books of authority —“ The Manu- 

A M A » ^ 


kye''' can be relied on zuhen not in conflict with equity, 
justice aisd the present I'eelings of the Burmans. 

The “ Manukye ” is now a safe and proper guide 
when not in conflict with justice or equity and the 
present feelings of the Burmans. {Duckworth, /.) 
Ma Saw Win v. Maung Gyi. 2 Rang. 328 : 

84 I. C. 966 : A. I. R. 1926 Rang. 34. 

Succession. 

“ — Succession^Step children exclude collaterals 

—Right to inherit when proved entitles the heirs to 
property—He need jiot prove absence of breaking off of 
filial relations—Mere separate residence of minors and 
consequent tion-conducting does not diz'est right to in¬ 
herit. 

Once it is determined that step-children are descend¬ 
ants they necessarily oust collaterals for by Buddhist 
Jaw the property never ascends as long as it can de¬ 
scend. The point of view of the Buddhist law is un¬ 
doubtedly based on the community of interest between 
husband and wife. So strong is the bond between 
■them^that in the absence of natural children the hus¬ 
band’s or wife’s children as the case may be rank as 
the children of the step-parent in the matter of in¬ 
heritance to the exclusion of collateral blood relations. 
Conduct can indeed operate as a disqualification of 
the fight but it is in no sense a necessary qualification 
to obtain the right. A man who has proved that he is 
an heir has not further to prove that he has not 
broken off filial 'relations. Mere separate residence 
does not nowadays and by itself prove or even set up 
-att inference of a breach of filial relations such as 
would deprive a child of his rights. 10 L.B.R. 397 Appl. 
KJ^d Dunedin). MaUNG DWE v. KHOO HaUNG 
SatiN.' -/ J-i L. J. 853: 

3 RaagC 29 s b2 I. A. 73 • 29 C. W. N 824 : 
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(1926) M. W, N. 23 (2) : 3 Bur. L. J 340 : 
84 I. C. 899 : A. I. R. 1925 P. C. 29 (P. C.). 

- Succession—Younger child though eldest son 

has no orasa status. 

A younger child, although the eldest son, does not 
acquire the status of orasa and does not become enti¬ 
tled to the privileged position allotted to the eldest or 
first born son. {Mr. Ameer Ali.) KIRWOOD z/. MaUNG 

48 M. L. J. 1 : 61 1. A. 334 : 
3 Bur. L. J. 304 : 2 Rang. 693 : 
29 C. W. N. 663 : A. I. R. 1924 P. C. 238 {P. C.). 

"■•S* uccession—Children by first marriage have 
no share after partition. 

If after the death of the husband, the wife partitions 
the property with her children and marries again tak¬ 
ing her share with her, on her death the children of 
her former marriage cannot claim from their step 
father any property which she took to the second mar¬ 
riage; because they have already obtained their shares. 

The same rule applies when after the death of the 

wife, the husband marries again after having given the 
children their respective shares. U. Gaung’s Uigest of 
Buddhist Law, p. 273, Ref. {Mr. Ameer Ali.) Ma 
THaUng Z/. Ma Than. 46 M. L. j 618 

51 Cal. 374 : 19 L. W. 477 ; 51 I. A. 1 : 80 I. C. 1031 

(1924) M. W. N. 662 , 

3 Bur. L. J. 333 ; A. I.R. 1924 P. C. 88 (P. C.). 

•Succession—Burman marrying more than 
once and dying leaving Hnapazon property—No issue 
of last marriage-Siep-children take i/tth but only 
y/t if there is an issue of last marriage. S. J. 177 
{ and 2 L. B. R. 174, Overruled. 

Where a Burman Buddhist who has married more 
than once dies leaving hnapazon property of the last 

marriage the law of partition of that property between 
the pubbaka children and their step-parent is as fol¬ 
lows ; In a case where there is an issue of the last 
marriage the step-child or children collectively take 
ith and the step-parent 7/8ths and that in a case 
where there is no issue of the last marriage the former 
take i/6th and the latter s/6th. S> /. 177 and 2 L. B. 

R. 174 Overruled. {Rutledge, C. J Brown and 
Maung Ba, //.) 4 Bur. L. J. 189 ; 90 I. C. 341 : 

A. I. R. 1926 Rang. 340 (F. B.). 

.. Succession—Orasa son, doctrine of—Minor of 

II years cannot attain orasa status. 

The eldest son, if competent, is the representative 
of his father and in that capacity, is entitled to one- 
fourth of the inheritance on the death of his father. 

By “competent” is implied, of an age to take his 
father’s place. The whole doctrine of the orasa son 
is based on his being in a position to take his father’s 
place. A minor son of ii years of age cannot be 
said to have attained the status of an orasa son. 
{Pratt, J.) U. Tun Gywe v. Koko Gyi. 

4 Bur. L. J. 67 : A. I. R. 1925 Rang. 245. 
- —^Succession—Principles of—Right of repre¬ 
sentation — Great-Grandchildren—Rights of. 

Representation is not a principle of Buddhist Law, 

but the basic principle is that the nearer heir excludes 
the mere remote. The partial representation given to 
grandchildren in competition with children is the only 
exception to the rule. Thus great grandchildren take 
nothing in competition with children or grandchildren. 
{Carr, J.) MAUNG Shwe Ye v. MaUNG PO MYa. 

8 Rang. 464. 

- Succession — Step-children—Rights of— Basis 

of partition. 

What the Burmese Buddhist Law regards in its rules 
for partition is the family rather than the individual 
and So long as the family subsists all who are mem- 
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bers ot it are regarded as being entitled to partition on 

dissolution. , . 

When on the death of a parent or on his re-mar- 

riage an aumthn h.as taken away his share, he is still 
enlTtled to ciai.n a share on the death of the surviving 
parent or stepparent vinless separation is proved. 
Where no such share has been taken on death or re¬ 
marriage. he is certainly entitled to share *n the estate 
of the step-parent. {Ilcald and Chan, J 40^ 

PO San V. MAUNG I’O THLT. 3 Rang. 438. 

_ Succ£s.siou—l-athers youfigcr sister excludes 

ffiother's sister's sou. 

The younger sister of the father of the propositus 
excludes the son of the sis^ter of the mother ot the 

propositus. 5 /- li- 7 °- ^ ■'’A"'*" 

U. n. R. Buddhist Law % Ref. {Heald^ ^td C/^arl, 


//.) I’. PE GVT f. U. PYO. 


3 Rang. 271 


88 I. C. 657 : 4 Bvr. L. J. 88 : 
A. I. R. 1925 Rang. 235. 

_ Succession- Mother's half sisters exclude 

father's eousin. , , , • • , 

Mother’s half .sisters exclude the fathers cousin 

daughter of a sister of the grandfather in the matter 

of succession under Burmese Puddhist Law. 

and Chari, //.) Ma KYAW v. MAUNG PO NYU . 

3 Rang. 86 : 89 I. C. 447 : A. I. R. 1925 Rang 23L 

- Succession—'iVo natural or chUd 

Appathitta child takes half and relatives take half. 

Where there is no natural or kittima child the 
appathitta child take-- half of the estate of the adop^ 
tive p.Yrent, and the other half goes to ° 

the adoptive parent. (.Lrata^^uc. ^ 

MAUNG AUNG PVO. 2 Bang 661 ; 85 I. ^ 286 

A. I. R. 192o Rang. 178. 

_ Succession— Pongyi's renonneing religious 

vaius does not revive his right to succession. 

A Pongyi or a rahan at the time of the death ot 
any of his relations cannot inherit from any of the 
relations even if he subsequently renounces his reli¬ 
gious vows. This rule is founded on the assumption 
that by becoming a pongyi or rahan the person is 
(completely severed from his family as is quite uncon¬ 
nected with them) as if he were dead c-r adopted into 

another family. , . , r .u.... 

Thus a person succeeding at the death of another 

person cannot be divested of the estate by a nearer 
person who was a pongyi or rahan renouncing his re¬ 
ligious vows, sometime after the death of the person. 
CBrcnou, J. C.) MaUNG Ni z'. MaUNG THET She. 

4 U. B. R. 159 : 76 I. C. 161 : 
A. I. R. 1925 Rang. 150. 

■Snecession. 


A Burmese Buddhist woman left a son by her first 
marriage and the husband and a daughter of the 
second marriage and lelletpiua proper!}'. 

Held, that the daughter had no right in presence ot 
her father who along with the son of the first marriage 
was entitled to divide the property equally. ^Young 
and Carr, //.) MaUNG Paw THIT z/. Ma E VIN. 

2 Rang. 621 : 3 Bur. L. J. 225 : 
86 I. C. 496 : A. I. R. 1925 Rang. 120. 

__ —Succession — Children and grandchildren, 

progeny of different marriages—Grandchildren take 
undiminished share. 

The general rule that in a division between children 
and grandchildren the latter take only one-fourth of 
the share to which their parent would have been 
entitled if alive, is not applicable when the children 
on the one hand and the grandchildren on the other are 
the offsprings of different marriages. {Young, and 
Carr, //.) Ma NAN SHWE v. Ma SEIN. 
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2 Rang 514 : 84 I. C. 918 : A. I. B. 1925 Bang. 8 o,. 

- Succession — Grandchildren's right tiot 

defeated by separate living. ' 

The requirement that the grandchildren should live 
with the grand parents in order that they should be 
entitled to inherit at all is now obsolete. {Young and 
Carr, J J.') MA NAN SHWE v. Ma SeIN. 

2 Rang 614 : 84 I. C. 918 : A. I. R. 1926 Rang. 80. 

__ Succession— Limitation runs from propositus' 

death though plaintiffs' gtandmpiher onvuhose joint 
(Aonership amount of share depends, predeceased pro¬ 
positus. 

Where the plaintiffs who are Burmans sue for their 
share in the estate left by their grand-father the fact 
that the amount of their share may depend on the 
ioint ownership of their grand mother does not affect 
the question of limitation .'ind time runs only from the 
propositus’ death though the grand-mother has pre¬ 
deceased him. {.Young and Carr, //.) Ma NaN 
SHWE V. Ma Sein. 2 Rang. 614 ; 

84 I. C. 918 : A. I. R. 1926 Rang. 80. 

- Succession — Mya-ngc does not definitely mean 

lesser udfe. 

The term Mya-nge does not necessarily mean a 
lesser wife. It is often used as an abuse. Where a 
claim is put forward by a lesser wife or by one claim¬ 
ing through her it must be proved that the relationship 
of husband and wife actually subsisted {Hcald and 
May Oung, J J.') H. MaHOMED AHMIN v. Ma 
KVAN. 3 Bvr. L. J. 108 ; A. I. R. 1926 Rang. 41. 

•- -Succession—The share (>f deceased married 

person devolves upon death of such persoti on the rela¬ 
tion who was maintaining him or her during lifetime. 
The share of a married person who was severely 
diseased devolves upon his or her dtiath* on the rela¬ 
tion who was maintaining the person during his or her 
lifetime. {Duckivorih, /.) MA Saw WIN v. Maung 
Gyi. 2 Rang. 328 • 84 I.C. 966 ; 

A.I.R. 1926 Rang. 34. 

- Snecession—Half blood and full blood — Com¬ 
petition. 

Under the Burmese Buddhist I.aw of Succession n 
younger half brother or half sister takes in preference 
to the son of an elder brother. 4 U. B. R. go ; 2 U.B. 
K. 53 , Foil. {Heald, J.) MAUNG Kyi HLaING v. 
Maung TUN Lin. 3 Bur. L. j. 137 r 

84 I. C 279 : A. I. R. 1924 Rang. 367. 

__ Succession—Mode of distribution among heirs 

claiming through husband and ivife is per capita and 
not per stirpes. 

It is in accordance with justice, equity and good 
conscience that where a married couple die under 
circumstances in which the relatives of both inherit 
the estate, the relatives of each should be regarded as 
inheriting half the estate and the mode of distribution 
is per capita and not per stirpes. {Heald, y.). MaUNG 

Kyi Hlaingz/. Maung Tan Ian. 

3 Bur. L. J. 137 : 84 I. C. 279 r 
A. 1. R. 1924 Bang. 367. 
Succession —Orasa— Son — Pighls of. 


On the death of the father, one-fourth of the joint 
estate vests immediately in the orasa son. He is not 
bound to demand partition but may do so at any time 
within the statutory period of limitation. And within 
that period the mother has no power of disposal of 
this one-fourth share. It would be contrary to the 
principles of justice, equity and good conscience tn 
hold that on the death of the mother within the period 
of limitation and before partition, the .son is, divested 
of his already vested share. {Lentaigne and Qtrr, 

//.) arunachellam chetty V Maung Sa®» 
NGWE. \ 2 Bang. 168 : A. I. B. ^19^ Bang. 323. 
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—~-SKcccssio/I—Creu or ut,irri,iy> 

Rights of. 

The ordinary rule of liiirme>e'Huddhist Law is that 
the widow succeeds to her luisband’s estate to the 
exclusion of all her children (except the auratha if 
there is an auratha) and that so long as the mother is 
alive and remains unmarried no child of hers (except 
the auratha) can claim any share of the properly left 
by their father. There is an exception to tha^ rule in 
cases where the father has been twice married, and in 
such a case not only the children of the first marria<re 
but also the children of the second marriage can claim 
a share, at any rate in the property brought by the 
father to the second marriage. (^Hcald atid Po f/n,i 
//.) Ma K Hmvin V. Maung Ba Maung 

2 Rang. 123 : A I. R. 1924 R^ng. 298. 

Succession Jnierior rc/'V living separate has 
noright to inherit to her hmhand. 

A wife of inferior status or ordinary concubine is 

entitled to three shares out of seven shares and half 
that is, to two-fifths, of the husband’s estate, but this 
applies to the case of wives living together with the 
husband. Where the wife of an inferior .status lives 
apart, she is allowed to retain only such property as 
was in her actual possession but has no right of 
inheritance. {ffeaid and il/ay Onmr. // ) VTa 

Thein ViN Maung Tha Dun. 

2 Bur. L. J. 292 : 2 Rang. 62 : 79 I. C. 501 : 

^ A.I R. 1924 Rang. 105. 

—~ — o accession — Grandchildren. 

Grandchildren whose parents are dead inherit the 

property of their grand-parents of their own right and 

not as representing their parents. The division is per 

stirpes but not per capita. {PobinsoHy C. May 

Oungand Beasley, //.) MAUNG PO Thu Daw z- 

Maung po Than. l Rang. 316 

_ A. I. R. 1924 Rang. 73 (F.B.). 

- -Succession—Partition —Lettetpwa property _ 

Right of sons of first marriage. 

Where a partition is entered into between a father 

and the children by his first marriage iust prior to his 
second marriage, the latter cannot claim inheritance 
m ihQletteitnva property of the father’s marriage with 
his second wife. [Duchzoorth and Po Han, JJ') Ma 
Toke V. Ma Ule. 1 Rang. 487 : 76 I. C. 838 : 

A. I.R. 1924 Rang. 71. 

Succession—Inferior wife must proz'e her 

rights. 

A husband may enter into and maintain conjugal 
relations with a person whose position falls short of 
that of his fii-st or chief wife. But such second wife 
must, before she can succeed to her husband’s estate, 
show that her connection with the deceased was such 
that she may be said to have been endowed with pro- 
pnetary, as well as personal rights ; and the proof 
recmired of her is more strict where she had prior 
knowledge of the existence of the fii-st wife and lived 
separately from, and unknown to her. (^Heald and 
May Oung, //.) MAUNG THA DUN v. Ma THEIN 

1 Rang. 1 : 73 I. C. 1044 : 

A. I. R. 1924 Rang. 37. 

Succession—child—Joint residence not 
necessary. 

The appellants the eldest daughter at the time of 
ei mother s de^ath, had been mairied for 27 years, 
unng the first two years of her married life she con- 
mued to live with her parents ; she then moved to a 
ouse near by and lived there for 20 years ; finally 
She went to reside at another village, and a year later 
er mother died. that the appellant was not 

isentitled to her share as orasa by reason only of the 
lacts that she lived separately from her father and 

Q. D. *VOL, I—27 
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'hat she never assmned the nf jier 

mother m the family. {MayOnng. /.) MaHiaU 
MAUNt; SHWE VIN. ' g L J Afi 

1 Rang. 370 : 76 I. C 814 : A. I. R. 1923 Rang. 271. 
Snccession—SiVfs right in parent's estate 
after re-marriage not a vested one. 

1 he right of the eldest son (^orasa chiltl) to claim a 
quarter .share from his father on the latter’s re marri¬ 
age after the mother’s death is not a ve.stecl one The 
same view would apply to the claim, if any. of the 

thats n""- nothing in the Dhamma- 

thats to justify the assumption that the children in 
such a case are bound to content with a portion only 
of their parents joint estate as would be the case if 

their right Nvere a vested one. They may elect to 
throw in their lot with the new benefit of any possible 
.ncreasem .he family fortune. Should theyLio so 
hey would in any case be entitled to three-fourths of 

would also share in the after-acquired property As¬ 
suming that the Kanittha children are entitled to 

surviving parent on the 
attei > re-marriage. their right is not a vested one and, 

that, if they fail to exercise it before the death of that 

paient the right lapses. The same rule applies to the 

NO%'o tUTn. R^^rae"^^ 

2 Bur. L. J. 109 : A. I. R. 1923 Rang. 239^ 

- —Succession—Child of divorced zuife livini’- 

some time 70/th mother and some time -with father-^ 

Zherif^'"' affection-ChiId entitled to 

1 here is no provision in the Dhammathats enabling 
a father to disinherit his child except by giving hinf 
away in adoption to another, though a child who be¬ 
haves as an enemy towards his parents is debarred 
from inheriting. .A. child who merely at his father’s 
request byes separately from him U not included 

among.st thesix classes of children who are not enti- 
tied to inherit. The Buddhist C:ode does not give any 

meritorious value to mere living together or make the 
oppo.site state of things a reason for e.xclusion, and 
there must be filial neglect to exclude. But if a child 
on the divorce of his mother accompanied by partition 

of property goes to live with her and ceases to be a 

member of his father’s household he is debarred from 

* L .^1.^ 1 ; !• % ^ er. The plaintiff after her 

mothers cUvorce liyed for a short time with her father 

and then went and lived with his- sister. Later she 

returnedandlived with her father and was doing so 

when he marned his last wife. She continued to live 
with her father and her step-mother for some time and 
then was sent by her father to live with her mother 
and she continued to live with her mother until h^r 
fathers death but during that time she paid two or 
three visits to her father, //r/a’. she was entitled to 
inheiu. iMcColl, y.) Ma Ngwe Kin v, Ma Hme. 

1 Rang. 42 : 74 I. C. 100 ; A. I. R. 1933 Rang, 206. 

In the estate of her deceased grandfather grand¬ 
child gets as against the step-grandmother, in the 

second marriage, one-half of 
the poyjnJ and l -8 of the lettetpzva.' {Robinson, 

MaHmunz-. Ma Ngwe 

1 Rang 34 :^74 I. C 104 : A. I. R. 1923 Rang. 171. 

- ^^trcession—n ife living apart from husband 

for ^ years does not a^ect her right to succeed to 
husband. 

u ^ lived apart from her 

husband by mutual consent on account of incompati- 
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Inlitv of tcnipeiamcnt does not constitute 

"u^utUul.Ls entttUng “o 

M A Hla I. ^ ^ ^ J ^ 1923 R g. 150 

_ tnUrvol between death 

.,,„e and husband- A'dations of both to succeed 
" f';: nioXand fineen .lays is too long a period 

slrort (.l/a»».ir A-», „W d/nr.trmvf, //.) M-' 

PU A OH r. MA l.AV.^ ^ ^ ^ ^ j 2 3 

A. I. R. 1923 Rang. 136 

_ ^Successwn — I/a/f brothers and sisters 

“dunce ^hall no. ascend and half and 

4stevs succeed m ■ 4 U.b.R. 

li. 1,. V. 103 ; S I- 1 !. K- ^lA 

JO Kef. (Pratt and ilculd. JJ.) ^ ^ . 

KHlNS^w 4 A.I.R. 1923 Rang. 124. 

yals—Separatc residence of clnld—lUti-1 f 

Step grandchildren in the abst^nce ot j 

I in the direct line exclude collaterals, except i. 
I„.„S n tlted. t „„,|i,H|ed ancestral property 

h'uW :::^i?";' hc ^and^% Estate. 
X ^alV^m Hntldhi;^ law 

I'ased ott contmunity of interest between >'“^aml and 
wife So strong is the bond beween them, that in the 
absence of natural cltildren husband’s or ^ 

ten as the case may be, rank as children of the step 

pa.ent in the matter of inheritance .0 the 

•oliateral blood relations. 11 t. I» K- • 

Ref loL. R K- Foil. Mere separate residence 

tloei not by itself now a days prove or even set up an 

inference of a breach of filial relations such 

deprive a child of his rights of inheritance. Burmese 

i;„ddhist Law applies even though the ^ 

Mde are not Burmese Buddh.>l, and the meie fact 
that an heir or heirs is not of exactly die 
gion or nationality is therefore immaterial ^ |_ 

no provision whicli excludes the descendants or others 

who would ordinarily beentitled to rank as heirs of a 

Burmese Buddhist from inheritance on the ground ot 
difference in nationality or religion. 

worth. //.) Khoo Naing Skin 7c khoo Being 

L. J. 56 : 70 I. C. 8 i5 : A.I R. 1922 L. B. 29. 

_ Succession—OxT^^s.?, — PiRhfs Of sons and 

daughters and their children. 

Held by ^he Full Bench {Pratt. J. not fully con¬ 
curring):—( 1) In a family consisting of both sons and 
daughters a child can attain the full status ot orasa 
prior to the death of its parents. (2) In such a family 
where the eldest child is a daughter no son can become 
orasa. (3) In such a family the qiiestioh as to whi^ch 
is the orasa can be decided before the death of either 
parent. (4) There cannot be two orasa children. 
( c) Sons are not always preferred to daughters z.s orasa. 
unless the son is eldest born. ( 6 ) The eldest born son 


BUDDHIST LAW (BURMESE)—Succession. 

i i xU^.yrnsa If he predeceased his parents, his children 
' r, have a right to preferential treatment. If the 
1 . L; 9 on died before he became competent to take 
his father’s place, a younger son, being fully qualified 

l.ecome and if that son had predeceased 

• rpnts his children will have a right to the same 
p;.:re u‘ai ."eatment. ( 7 ) The eldest child being a 
can claim on the death of her mother a 
share as orasa. and if she then died before her 
fa“her witLut having got the share, her children will 
have a preferential treatment And .£ she then died 
after her father but before she had claimed her distn- 
Wive share in the estate, her right of maintenance 
will devolve upon her children. ‘{Robsnsoft. C. J. and 

U** rr avm Maung Sin v, Mrs. Kirk- 

wooif 11 I. B.R. 220: 68 I. 0.49(2). 

^Succession — Disobedience, single act of^ 
^Th^e”'’tlaintiff entered into second marriage with a 

servant oMter mother’s household. On her mother’s 

death she sued for he. mother’s estate and was oppos¬ 
ed by her own children. It was contended that, her 
Lond marriage being m defiance of her mother’s 
wishes, in consequence of which there had been a 
complete breach which had never been healed, be¬ 
tween her and her mother, she was debarred from in¬ 
heritance. //c/rf. the texts which debar an incorngi- 
bly disobedient child from mhenting refer to a child 
livine with his parents and still subject to their autho- 
SXnot to an adult child like the plaindff-res- 
pondent w ho had been man ied and had children of 
her own. Though by marrying, plaintiff defined her 
mother's w ishes her marriage cannot be regarded as an 
act of disobedience, as she was under no obligation to 
obey ^ single act of disobedience,, however gross, 
doernot disqualify from inheritance, unless the act is 
an act of perfect enmity. Hoth the child who behaves 
like an enemy by abusing and assaulting his patents or 
otherwise, and the child who without behaving ike an 
enemy is incorrigibly disobedient are debarred from 

rnheriting. WL A. J. C.) MaunG NV. 
xTAiivr-» MaNu 4U. B.R. 104: 

1 Bur. L. J 78 70 I. C. 904 : A. I. E. 1928 U. B. 12. 

_ Succession —Orasa son — Mesne profits. 

T he orasa son becomes entitled on the death of his 
father to a definite one-fourth part of the estate and 
he can recover it with mesne profits at any subsequent 
d:,e. C.J. PaNON 

v MAUNG TUN THA. 67 I. C. 769 . 11 L. B. R. 292. 

J_ .^f^ceexuonStep-mother. step'Son entitled to 

s„ci,td-fixd„dt!: parents of the step mother and other 

.\ step son governed by the Burmese Buddhist Law 
can succeed as an heir to the separate property of his 
step-mother and e.xcludes the parents of his step¬ 
mother as well as other collaterals. {Rohtuson, A. C. J, 

Z.d Macprepor.j.-) I o‘4l1*. 

cijvvF Vi L* B, R* 396 • 64 I« C* 416 • 

*• 13 Bur. L. T. 216. 

- Sitciession — F.ldest son. 

There is no authority for the view that under jhe 
Burmese Buddhist Law, an eldest son can claim the 
usual 1 share of the joint property of his parents 
where his father survives and does not remarry. 
iKohinson, /.) U N. MaUNG.^^ ^ 

- Sucxession-Step-brothers. if heirs. 

Where a woman marries twice, the sons of her 
second husband from a previous "ife are the heire ^ 
her son from her first husband and should be 

red to the deceased’s mother’s sister. (^Brovm.A^ y. 

C.) MAUNG Kyaw Skin n. Ma min yin. 
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BUDDHIST LAW (BURMESE)—Succession. 

63 I. C. 841 (2) : (1921) 4 U. B. R. 20 

- Succession—Property inherited by one wife 

during marriage—Succession to. 

Under Burmese Buddhist I.aw, where a person had 
more than one wife, the property inherited by one 
wife during marriaee and existing after her and her 
husband’s death descends only to her children and 
the children of the other wife or wives have no claim 
to it. (Brazon, A. J, C.) MaKHIN s'. KINKIN 

63 I. C 814 : (1921) 4 U. B. R. 11 . 
Succession—H usband and loife dying wit hi n 
short interval —“ Short interval ”, what is. 

Under the Burmese Buddhist Law, where a husband 
and wife die within a short interval, the surviving 
parents of both share the joint acquired property of the 
former. ‘ Short interval ’ for this purpose is a period not 
exceeding one month. (^Robinson, J.) Ma Kyin v. 
Ma TOKE. 10 L. B. R. 288 : 63 I. C. 715 : 

^ I" T. 194. 

— — ■ -Succession—Son of second marriage. 

A son from second marriage is entitled to i-(one- 
eighth) share in the hnapazon property of the first 
marriage. His share is independent of the share of his 
mother and can be sued for in her lifetime, \swinhoe 
J.) MA Ein Hlaing V. Ma Shwa Kin. 

63 I. C. 28 : (1920) 3 U. B. R. 272. 

•" Succession ^^Step^child Joint uetjuisition of 

mother and step-father. 

A step-child gets one-fourth in the property jointly 
acquired by his mother and step-father where there 
are no children of that marriage, nor any other children 
of the father by any other nvarriage, though the pro¬ 
perty is acquired during the continuance of the 
marriage or the step-father has married another wife. 
The step-child has no share in the property jointly 

acquired by the step-father along with another wife 

{//ea/d, Ac /. C’.) Ma Nyein v. Ma THA GaUNG. 

60 I. C. 7 ; (1920) 3 U. B. R. 237. 
Will. 

- IVill—Bower to make will. 

A Burnian Buddhist has no power to make a will 
{Lentaigne and Carr, //.) MA NU v. Ma Gun 

2 Rang. 388 : 84 I. C. 385 : A. I. R. 1925 Rang. 8 . 
BUDDHIST LAW—CHINESE. 
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BUNDELKHAND ALIENATION OF LAND ACT (II 
OF 1903), S. 6. ^ 


• A/arriage — ll'idmc can re-marrv 

I • A . J 


A Chinese widow can marry again after the period 
of mourning for her first husband has elapsed. 
\hteald and Lentaigne, yj.) MaUNG PO MaUNG v 
Ma Pyit Va. 1 R. 161 : 2 Bur. L. J. 79 • 

74 I. C. 933 : A. I. R. 1923 Rang. 180. 

S uc C6SS ipH idOsV^^Kc'incif' y i o gc * 

When a man dies his property is equally divided 
among all his sons ; daughters succeed only in the 
absence of sons and the widow in the absence of both 
sons and daughters. When a Chinese widow re¬ 
marries a Burmese Buddhist and dies leaving both her 
nrst husband s property and subsequently acquired 
ones, the customary law of Chinese Buddhist will 
apply. The second husband would be entitled to all 
the property belonging to her at the time of marriage, 
while the first husband’.s children would get the pro- 
perty which came from their father. {Heald and 
Lentaigne, //.) MAUNG Po MaUNG Ma PYIT Ya. 

1 R. 161 : 2 Bur. L. J. 79 : 74 I. C. 933 : 

... . A. I. R. 1923 Rang. 180. 

. “ Adoption—Burmcse girl-Rights of adopted 

daughter. ^ 

A Chinese Buddhist can adopt a Burmese girl and 
the latter will succeed to his properties in the absence 
of natural children or adopted son. But where she is a 
stranger, she will be excluded by the agnates of the 
deceased. \Twomcy, C. J. and Ormond, /.) Ma Pwa 
V. Ma \ IN. 61 I. C. 684 : 13 Bur. L. T. 132. 

BUILDING. 

See (l) CO-SHAKER. 

( 2 ) Landlord and Tenant. 

( 3 ) T. P. .ACi-, S. 51 . 

-Lease. 

See T.EASE. 

■'—Sites. 


~ Applicability ot-—Burmese looman marrying 

Chinese Buddhist husband. 

Where a Burmese w'oman married to a Chinese 
Buddhist husband adopted her husband’s form of reli¬ 
gion becoming to all intents and purposes a Chinese 
Buddhist, and after the husband’s death regarded 
herself as a Chinese Buddhist in various w'ays, succes* 
^on to her estate would be governed by the Chinese 
Buddhist Law’. i^Heald and Lentaigne, JJ.S Ma 
bEIN 7 /. Ma Pan NyuN. 2 Rang. 94 : 80 I. C. 749 : 

A. I. R. 1924 Rang. 219. 
— -Successton-^Wtdow—If there are children 
Widow does tiot inherit. 

Under Chinese customary law in cases where there 
are children the w’idow takes no share in the deceased 
husbands estate. She has a claim for maintenance 
against the estate and person ; in certain cases she has 
certain other claims but the estate belongs to the 
^ildren. {.Lentaigne and Heald, //.) BON Kwi v. Ma 
KYe Yon. 2 Bur. L. J. 102 : A. I. R. 1923 Rang. 236. 

“ Applicabili ty. 

There is no authority for the suggestion that the 
the marriage of a Chinese Buddhist widow- 
with a Burman alters her nationality from Chinese to 
Burmese. {Heald and Lentaigne, y/.) MAUNG Po 
MAUNG V. May Pyit Ya, l R. 161 : 2 Bur. L. J. 79 : 

74 I. 0. 933 : A. I. R. 1923 Rang. 180. 


See Municipal acts. 

BUILDING AND IMPROVING ON ANOTHER’S 
XiAN]D« 

See ACQUIKSCENCE 4 

BUNDELKHAND ALIENATION OF LAND ACT 
(II OF 1903). 


S. 2— Trees. 


Trees apart from land are not ‘ land ’ within S. 2 . 
46 A. 631 Ref {Mukeriee, y.) PaNCHAITI AkHa'ra 

7 '. Beni Bahadur Singh. l r. 6 A. 277 (civ ) • 

87 I. C. 262 : A. I. R. 1925 All. 587. 

Ss, 6 , 17 and 22— Partition of Patti by Col¬ 
lector Limits of Collectors power — Lambardar~^ 
Penvers of. 

There is nothing in the Bundelkhand Land Aliena¬ 
tion Act which authorises the Collector to make a 
partition of the patti behind the backs or other co¬ 
sharers for the benefit of the mortgagee from a co¬ 
sharer. The Collector could only mortgage the right 
which the judgment-debtor has and except as regards 
the plots in the possession as khudhast that right was 
a right to receive his share on a distribution of the . 
profits of the patti. The fact that he happened to be 
a lambardar at the time is irrelevant. The lambardar 
is the agent of the co-sharers for purposes of collec¬ 
tion, but the fact of his being lambardar in no way 
increases or alters his personal rights as proprietor. 
The argument that the other co-sharers are in no way 
prejudiced is fallacious. {Ryves and Daniels, yy.) 
PRaG Narain V . Jwala Prasad. 

45 A. 450 : 21 A. L. J. 335 : L. R. 4 A. 197 : 

74 I. C. 666 : A. I. R. 1923 All. 468- 
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bundelkhand alienation of land act ni 

OF 1903). s 9. 

_S. 9— Kefen'Jice is ccmf ' ctt'nt crcu o 


decree is made ahsoiute, % c \ 

A reference can be made under S. 9 , sub-b. (. 3 ) 
even after a decree has been made absolute. (42 All. 
142, DWt. ; S. A. 1457 of * 920 , Ref.) {^K'auhatya 
I nl / ) BISHNATH SiNGH BaSDEO SINGH. 

* ■'* L R. 6 A. 101 (C:v) : 82 I- C. 1037 : 

A. I. R. 1925 All. 171. 

- g 9 _ Decree on mortgage — I,ease for a term 

by Collector soithont ohteetion by decree-holder—Re- 

vieso^Rent of .'^ir if reecrjerable. 

Where the decree of a C ivil < ourt had been trans- 
ferred bv the Civil Court to the Collector for execution, 
he leased the land to the moitijagee decree-holder for 
4 years and an appeal by the nidgnient-debtor was 
rejected by the Commissioner. Latei on the (lecree 
holder applied for review of the order of the Collec¬ 
tor alleging that the profits on the basis of which the 
term of 4 years was fixed included rent for the 
ment'debtor’s but rent was not paid. that 

the transfer being by way of lease rent on 6 /^ coulc 
not be claimed and that the decree-holder s remedy 
was by way of appeal and not by review. J. 

A/.) Seth Brindahan v. Jugal Kishore. 

L. R. 5 A. 207 (Rev ). 

__^S. 16_ Trees apart from land can be sold. 

S. 16 of the Bundelkhand Land Alienation Act is no 
bar to the selling by the decree-holder of the trees 
appertaining or belonging to the groves held by the 
grove-holder, judgment-debtor, {.^/nher/ee, J.) I AN- 
CHAITI AKHARA r-. BENI BAHADUR SiNGH. 

L. R. 6 A. 277 (Civ.) : 87 I. C. 262 : 

A. I. R. 1925 All. 687. 

_(I OF Objection under ran be taken 

Where a decree-holder obtained a declaration 
against judgment-debtor after objection by the latter 
that the property belonged to the latter and was thus 
liable to attachment and sale in execution.an objection 
by the judgment-debtor that the property is not liable 
to be sold under the Bundelkhand Land Alienation 
Act is not barred. (Sfdaiman, y.) SaIDHAR 

Ramchandra. L- 

21 A. L. J. 917 : A. I. R. 1924 All. 261. 

BUNDELKHAND ENCUMBERED ESTATES ACT 
(I OF 1903). 

--S. \2-^Validity. 

Where the person who was acting for plaintiff (a 
minor) as his next friend was also acting in the same 
proceedings as the agent of the opposite parties. 

Heldy that the proceedings were not regularly taken, 
(^Lindsay and Kanhaiya faf CllHIDDU 

DeSRAJ. 21 A. 1. J. 793 : L. R. 5 A. 65 (Civ.) : 

77 I. C. 763 ; A. I. R. 1924 All. 294. 
S. 13—Transaction in contravention of section 


-Is void and cannot be enforced. (Tudba/l and 
Sulaiman, //.) BISHENNATH v. PeaRY JU. 

19 A. L. J. 645 : 63 I. C, 642 : 
3 U. F. L. R. (All.) 112. 

BUNDS. 

See (i) Alluvion and Diluvion. 

( 2 ) riparian Owners. 

BURDEN OF PROOF. 

See also EVIDENCE ACT, SS. loi TO 105 . 

- Agreement to sell — Subsegnent -’endec — 

Notice, 

Where after an agreement to sell lands in favour of 
a person, the land is actually sold to another, the bur¬ 
den of proving that the vendee had no notice of the 
prior agreement to sell is on him and on the person 
who had an agreement to sell in his favour. (.Abdul 


BURMA ANTE BOYCOTT ACT OF 1922), S.4. 

Raoof ami Harrison, //.) IMAM DlN S'. MUHAMMAD 

DIM. 89 I.C. 422. 

__ Caneellation of doenment—Suit for — A’notv- 

ledge—Good faith and fairness. 

When a plaintiff sues to set aside or cancel an in¬ 
strument setting out facts which entitle him to get that 
relief and alleging that those facts became known to 
him at a certain time, it is incumbent on a defendant 
who pleads that the suit is barred by time to allege 
and prove a knowledge prior to the period from 
which time begins to run. 

The burden of proving the good faith and fairness 
of a transaction is on the person who claims benefit 
thereunder. (Kinkhede, A. J. C.') GUNABAI v, 
MOTILAL. 89 I. C. 625 at 629 : 

A. I. R. 1925 Nag. 398. 

-Consideration—Endorsement by Registrar— 

Pre.cumption. 90 I. C. 229. 

-Consideration—Mortgagee’s suit against pur¬ 
chaser of equity of redemption—Admission in bond— 

Effect of. 89 I. C. 927. 

- Fraud — Setting aside ex parte decree. 

In a suit to set aside an ex parte decree on the 
ground that summons was not duly served on him, the 
burden of proof is on the plaintiff. (Moti Sagar, /.) 

MUHAMMAD Din V. Berry & Co. 89 I. c. 736. 

_ Pre emption—Price paid alleged to be above 

market Price—Proof of. 

In a suit for pre-emption, when the plaintiff 
alleges that the price mentioned in the sale deed is 
fictitious or inflated, the burden of proof is on him to 
show the property is sokl for a price less than what 
is stated in the sale deed. Even slight evidence 
may be sufficient to shift the onus on to the defendant 
to show why he was willing to pay the price fixed. 
(Kinkhede, A. J. C.) SHIWaJI RaTIRAM. 

89 1. C. 766. 

-Purdanashin lady—Conveyance by—Validity 

of 90 I. C. 229. 

-I-Railway Company—Loss of goods consigned 

under Risk Note Fonn B—Wilful neglect—Proof of. 

90 I. C. 10£4 (2). 

burial ground 

.SV(- ( 1 ) Easements Act. 

( 2 ) Municipal acts. 

BURMA ANTE-BOYCOTT ACT (V OF 1922). 

-Ss. 3 and 9— Sanction of Government neces¬ 
sary to proceed under S . 9 —Nature oP—Social boy¬ 
cott for political reasons is uo offence. 

Before launching a prosecution under the Burma 
Boycott Act, S. 9 requires the sanction of the Govern¬ 
ment as under S. 196 , Cr. P. Code. All the facts need 
not be stated in the sanction order. Quaere : Whether 
it is not enough to state that the accused had commit¬ 
ted an offence under a certain section ? The boycot¬ 
ting of a person by failing to invite him to a social 
function, if due to political differences, is an offence 
under the Act. (May Ouug, y.) NGA AUNO HmaN 
7 ’. Emperor. 2 Bvr. L. J. 196 : 76 I. C. 661 : 

25 Cr. L J. 193 : A, I. R. 1924 Bang. 66 . 

S. i^-Offcnce under—A^otice board refusing 


to recognise certain non-members of a society. 

The accused were pongyis residing in a Kyaung in a 
village. At the gate of the Kyaung compound was 
hung a notice board on which was written in Burmese 
“ Those who do not belong to the Thanga Thamagyi 
Society are not recognized : those who are not recog¬ 
nized by the Wungthanu, are not recognized.’* Neldy 
that this was an offence under S. 4 of the Ante-Boy¬ 
cott Act and the petitioners were guilty of an offence 
under S. 4 of the Burma Act V of 1922 . A notice 
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BURMA ANTE-BOYCOTT ACT (,V OF 1923), S. 4. 

posted on the gate of a Kyaung saying that certain 
persons are not recognized was in the state of feelings 
existing in the village a direct instigation to the villag¬ 
ers to boycott. /.) L'Nandiya 3'. Empe¬ 

ror. 3 Bur. L. J. 186 : A. I. R. 1924 Rang. 379 (2) 

-S. 4 (a)— Prosecution for offence — Sanc¬ 
tion of Government ^rraniea for offence of a particular 

kind—Prosecution for different of fences _ Legality of 

the ckarse- 

Where the Government in their order .sanction the 
prosecution of certain Buddhist monks for an oflence 
under Burma Act V of J 922 and specifically refer to a 
particular offence, it is not competent to the prosecu¬ 
tion to prosecute the accused in respect of an analo¬ 
gous offence found to have been committed by the 
accused. 37 Cal. ^67 ; 44 M. L. J. 166 ; 2 B. L. J. 

196 explained. {Proton, J,) U PaTHADA v. 
EmSKROR. 3 Bur. L. J. 178 : 

A. I. R. 1924 Rang. 371. 

-S. 4 (a)— Promoting commission of offence 

iustifies joint trial—Actual instructions need not be 
proved—Acquittal of principal accused does not neces¬ 
sitate acquittal of all. 

Promoting by A and B of the commission of of¬ 
fence,r'/s., the boycotting of the headman in pursuance 
of C’s resolution at a meeting justifies joint trial. Even 
if the proposal by A was not proved, but the promo¬ 
tion of the boycott of which he was the alleged pro¬ 
poser was proved against A and B the fact that all 
the three were tried together would not render the 
trial illegal or be a valid reason for acquitting A and 
B against whom a charge under S. 4 (c) was brought 
home. {Pratt, /,) EmperOR v. NGA AunG GvaN. 

1 R. 604 : 2 Bur. L. J. 224 : 76 I. C. 830 : 

25 Cr. L. J. 270 : A. I. R. 1924 Rang. 98. 

■ — -Ss. 6 and 7— E. x'comntunication — Is an of¬ 

fence token the oblect is partly political. 

Where a village headman abused certain monks for 
making political speeches and they in return ex-com¬ 
municated him the object being partly religious and 
partly political they commit an offence under Burma 
Act V of 1922 and S. 7 is no protection. {May Oung, 
/.) U Tiloka V. Ba Sein. 

2 Bur. L. J. 221 : 25 Cr. L. J. 255 : 

1 R. 629 : 76 I. C. 719 : A. I. R. 1924 Rang. 169 

-S. 9— Pacts incorrectly set out in the sanction 

— Sanction is not invalid — Cr. P. Code, Ss. 195 and 

196 . 

The provisions in the Ante-Boycott Act requiring the 
authority of the Government for a prosecution under 
the Act correspond to those in S. 196 of the Code of 
Criminal Procedure, which is less stringent than 
S. 195 . Strictly the “ order ” or “ authority ” required 
by S. 196 is not the same as the “sanction” referred to 
in S. 195 and the classes of the offences dealt with by 
the two sections are quite distinct. Moreover, in the 
latter section, there is no provision corresponding to 
sub-section ( 4 ) of the earlier section. The intention 
of the legislature was to ensure that no prosecution for 
an offence falling within S. 196 or under the Ante- 
Boycott Act should be launched except on a complaint 
authorised by the Government, and where tliis inten¬ 
tion is given effect to, it is immaterial whether or not 
all the facts on which the complaint was to be based 
were stated in the “ authority ” with meticulous preci¬ 
sion ; indeed, it is doubtful if it is even necessary to 
set out any fact other than the alleged fact that the 
accused had committed an offence under a certain 
section of the Act. {May Oun?, /.) Nga Aung 
Hman Emperor. 2 Bur. L. J. 196 : 76 I. C. 561 : 

25 Cr. L. J. 193 : A. I. R. 1924 Rang. 65. 


BURMA FOREST ACT (IV OF 1902), S. 25. 

BURMA COURTS ACT (IX OF 1922), Ss. 2 (f; and 7 
(b)— transferred from District Court to Sub- 
divisional Court—Enlargement of jurisdiction—Suit 
for accounts — Appeal — P'oru m. 

It is open to the plaintiff in a suit for accounts to 
value the suit at any figure he pleases and once he 
does so, the value for the purpose of jurisdiction is 
automatically fixed by S. 8 of the Suits Valuation Act. 
The expression “ value ” in S. 2 (/) of the Burma 
Courts Act means the value of subject-matter of the 
suit. 13 c. W. N. 493 ; 15 B. 1021 ; 43 C. 650 , Ref. 
Where the value had been fi.xed by plaintiff at 
Rs. 3 ,Joo the Sub-divisional C'ourt could try the case 
but could not pass a decree for more than Rs. 5 , 00 c. 
An appellant could not alter the forum of appeal by 
increasing the value cf his claim. {Robinson, C. J. 
and Proton, /.) HaRDAVAL v. RaM UOO. 

3 Bur. L. J. 207 : 2 Rang. 408 : 
A. I. R. 1924 Rang. 354. 
BURMA EXCISE ACT fV OF 1917) —Conviction of 
accused caught in the same sampan tohere were found 9 
bundles containing 4 bottles each of liquor was held bad. 

The accused were all caught in one sampan, and in 
the sampan were found thirty-si.x quarts oi kazaw-ye 
in nine bundles of four bottles each. Conviction of 
them all, on the j^round that they were in joint pos¬ 
session of thirty-six quarts was held bad. 8 L.B R. 
464 , Dist. {Baguley, /.) ApPAYA v. KinG-Em- 
EEROK. 2 Rang. 657 ; 84 I. C 551 : 

3 Bur. L. J. 255 : 26 Cr. L. J. 827 : 
A. I. R. 1925 Rang. 135 (1). 

---Ss. 30 (a) and 16 (3)— Scope. 

Applicant was manager of a Chinese store ; the firm 
employed 25 or 30 men ; and the 3 cases of Chinese 
wine were sent quite openly as such from Rangoon, 
just before the New V*ear. Kin Woon, one of the pro¬ 
prietors of the firm, was a Roman Catholic and ob¬ 
served the New Year and the anniversary of the elec¬ 
tion of Dr- Sun Yat Sen as President, 

Held, in these circumstances the liquor, 48 quarts* 
which does not seem excessive, was intended for the 
bona fide private consumption of the firm and its em¬ 
ployees at the New Year. 

further, the evidence ought to have been re¬ 
corded in manner provided for summary trials with 
appealable sentence. {Maegregor, J ) CHOO KHIN 
V. EAtPEROR. 1 Bur. L. J. 105 : 

A. I. R. 1923 Rang. 41 (1). 

BURMA FERRIES ACT (AMENDED ACT H OF 
1916). 

-S. 15 —Both points must be within limits. 

Accused conveyed paddy from Taungmint-byang, a 
point outside the ferry limits, to Kamyawgin, a point 
within the ferry limits. 

Held, that on a proper construction of S. 15 , if one 
of the two points, either departure or arrival, is out¬ 
side two miles from the limits of a ferry, there can be 
no offence either under S. 25 or S. 27 . In other words, 
both these points must be within the two miles limit. 
{Duckworth, /.) MaUNG THA GYAW t*. EMPEROR. 

25 Cr. L. J. 214 : 76 I. C. 646 : 1 Rang 318 : 

2 Bur. L. J. 125 : A. I. R. 1923 Rang. 161. 

BURMA FOREST ACT (IV OF 1902). 

-S. 25 —Selling timbei—Selling a house built 

with timber. 

The accused had some timber made ov^er to him by 
one P. He also had some round logs of unreserved 
kinds made over to him and in 1020 he got a .saw- 
pit license to enable him to cut up these logs. With 
the timber so obtained he built a house in 1920 . In 


427 


QUINQUENNIAL DIGEST, 1921—192$ 



BURMA FOREST ACT (IV OF 1902), K. 88 (2) (iii). 

1922 he sold that hoase to one T. wlicrenpon the 
Forest authorities came clown upon him. arid after he 
had refused to pay the fine asked for by them, he was 
prosecuted and convicted. //cA/, that no offence was 
committed. (/.) NGA i’t) MVIT v. EM¬ 
PEROR. 2 Brr. L. J. 12 /. A. I. R. 1923 Rang^. 143 . 

_R. 88 (2) (iii)— of hamnttr mark /y 

serzant of liidiscc hi c. ufrax-cntion of RitU 88 creates 
liability of master for conviction. 

Any use of the marking liainmei by a licensee or by 
his servant in contravention of any rule under the 
F'orest Act renders the licensee liable to punishment 

either under the terms of the old license form No. 20 

or new form No. 26, between which there is no dif* 
ference in this respect. Impressing tl^e property mark 
on timber other than in accordance with the rules and 
the license and any illegitimate use of the hammer 
mark is puni-shable. I^icensee can be hold criminally 
liable for his servant’s breaclies (jf tlie forest rules 
though it is not established that he had in some w-ay 
authorised those breaches. (9 f-. )’>. K. 112, Foil.) 

{/Jcaltf /.) MO. Twe Hwa Kino Emperor. 

2 Bur. L. J 214 : 76 I. C. 867 
A. I. R. 1924 Rang. 171. 

-- (IV OF 1908). S. 64 ^1)—Applicability. 

S. 64 only applies to cases in which any person is 
convicted of a forest offence. {liagnleyy J.') MAUNO 
Po Maung V. King-Emperor. 3 Bvr. L. J. 25.7 

26 Cr. L. J. 322 : 84 I. C. 546 
A. I. R. 1925 Rang. 100. 

■-Rule 65— Contravention. 

A contractor who removes firewood without paying 
royalty to the licensee commits an offence under R. 65 
notwithstanding tire fact that there is a dispute about 
the amount of royalty, {//eahf J.) U THA v. MG. 
TUN PRU. 3 Bur. L. J. 198 

A I. R. 1924 Rang 382. 

BURMA GAMBLING ACT (I OF 1899). 

- S. 3 (2)— Game of A/a-ckank, is excepted. 

The game of ‘Ma-chauk’ or ‘Sparrow’ is one of those 
excepted under sub-section (2) of section 3. (May 

Ontig, /.) Ah shein V. Emperor. 

25 Cr. L. J. 172 : 1 Rang. 303 : 76 I. C. 396 : 

A. I. R. 1923 Rang. 214. 


-S. 7— Presumption against person found in 

gaming house — Rebuttal. 

When it is presumed that the house was a common 
gaming house it should be opposed by argument that 
the persons were inmates and they pursued their law¬ 
ful business. (Maung Kin., /.) Ba GYI z/. EmPE 
ROR. 13 Bur. L. T. 103. 

-Ss. 11 and 12— Game of ehanee — Connyin — 

Sloping ground. 

The game of “ Gonnyin ” is a game of pure skill. 
There is of course a certain element of luck in all 
games but it does not follow that because the ground 
in the particular case happened to be somewhat sloping, 
the game could be said to l)e within the purview of 
Ss. II and 12 of the Gambling -Vet. (Broivn. /.) 
Maung Paw v. Emperor. *3 Bur. L. J. 166 ? 

A. I. R. 1924 Rang. 378 (1). 

■ -S. 12— Mere receipt of money from player is 

not sufficient ez'idence. 

The mere receipt of a sum of money from one of 
the players or from the winner on a single occasion 
would not be sufficient to prove an offence under 
Section 12 without evidence of other incriminating 
circumstances. (Lentaigncy y.) NG.A SaN DUN v. 


BURMA habitual OFFENDERS RESTRICTION 

ACT (II OF 1919), S. 3. 

Emperor. 2 Bur. L. J. 8 : 76 I. C. 367 : 

24 Cr. L. J. 933 : A. I. R. 1923 Rang. 144. 

-S. 12— Knowledge cannot be presumed — Pvi- 

deuce necessary. 

In order to justify a conviction under S. 12 there 
must be actual evidence of knowledge on the part of 
the accused and this knowledge cannot be presum¬ 
ed from the mere fact that the place had been kept 
as a common gaming house for a month. (May Oung. 

y.) AH EiNz'. Emperor. 2 Bur. l. j. 6 : 

24 Cr. L. J. 871 : 75 I. C. 71 : 

A. I. R 1923 Bang. 141. 

BURMA HABITUAL OFFENDERS’RESTRICTION 

ACT (II OP 1919). 

- fTsital rules of procedure and evidence apply 

except modifications suggested by Cr.P.C ode, .S'. 1 17 ( 4 )* 

The idea that in cases under this Act the ordinary 
rules of Criminal Procedure and of evidence are abro¬ 
gated, is entirely erroneous. In proceedings under the 
Act it is not everything that may be proved by evidence 
of general repute. The ordinary rules of evidence apply 
with such modification only as is made by S. 117 ( 4 ) 
of the Code of Criminal Procedure, which is made 
applicable to the Habitual Offenders’ Restriction Act 
by S. 4 of that Act. (Carr, J.') SaN DuN v. KinG- 
EmperOR. 2 Rang. 641 : 84 I. C. 939 : 

A. I. R. 1925 Rang. 112. 

_ Applicability—The Act does not lustify the 

restriction of the accused to a particular local area for 
the pu> pose of preventing him from going to his place 
of resideiice and business where he 7vorries some of the 
residents of that place. 

Where the accused does not go out of the local 
area in which he lives for the purpose of committing 
I breaches of the peace in other local areas, but merely 
he worries certain people in the local area in which he 
lives, because he is a bully, and where the only possi¬ 
ble object in the order restricting the accused to a 
particular area seems to be to deport him from a 
certain other place which is his place of residence and 
business because he has made himself objectionable 
to certain residents of that place, and where no useful 
public purpose would be served by an order expressly 
prohibiting him from moving into other areas where he 
would not be likely to do any harm, or by such opera¬ 
tion of such an order in presumably curtailing his 
means of livelihood it is open to question whether this 
is the class of cases to which the Burma Habitual 
Offenders’ Restriction Act, 1919 , is intended to apply. 
(Lentaigne, J.') PaRSODAN v. EmPEROR. 

2 Rang. 524 : 26 Cr. L. J. 417 : 85 I. 33; 

A. I. E. 1925 Kang. 69. 

—^-S. 2^ Applicability of--Limitation of restric¬ 

tion. 

An order confining a man to the four comers of his 
house at night is not a proper order. The narrowest 
limits of the restriction should be the village of the 
man concerned. (Duckworth, y.) NGA Ba SeIN v. 
Emperor. l Bur. L. J. 177 : 11 L. B. R 383 : 

73 I. C. 176 : 24 Cr. L. J. 669 : 

A. I. R. 1923 Rang. 102 (2). 

-Ss. 3, 7 and 18 —Order of restriction under— 

When may be Passed. 

The Act makes no provision for taking a bond and 
for demanding sureties. It merely provides ior an 
order of restriction. The order cannot be passed except 
in those cases in which the Magistrate could have • 
actad under S. no of the Cr. P. Code and unless the 
person restricted has adequate means of earning his 
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BURMA HABITUAL OFFENDERS’ RESTRICTION 
ACT (11 OF 1919), S. 4. Proviso (a). 


livelihood in that area. Violation of such an order is 
punishable under S. 18 of the Act. {Robinson, J.^ 
Emperor z/. Po Mya. 13 Bur. L. T. 155 : 

10 L. B. R. 274 : 61 I. C. 1005 : 22 Cr. L. J. 477. 
■' “"S. 4, Proviso (a)— Rerm during lu/iic/i the pro¬ 

posed restriction is intended to last must be stated in 
the preliminary order required under S. 112 of the 
Cr. P. Code. 

Proviso (a) to S. 4 makes it essential that the preli¬ 
minary order required under S. 112 of the Code of 
Criminal Procedure shall set forth the substance of 
the information received and shall state the term 
during which the order of restriction shall be in force. 
If the additional requirement as to the term during 
which a proposed restriction is intended to be in force 
is not specified in such preliminary order, no order 
under S. 7 of the Act should be passed. {Lentaigtu,j.') 
Parsodan V Emperor. 2 Rang. 524 : 26 Cr.L.J. 417 : 

85 I. C. 33 : A. I. R. 1925 Rang. 69. 

S. 7— Omission to state the period of restric¬ 
tion in the preliminary order as required by S. 4 , pro¬ 
viso (a )—Omission is an irregularity curable by 
S, 537* Cr. P. Code. 

Omission to state the period of restriction in the 
preliminary order does not render the w’hole proceed¬ 
ing void. 2 R. 524 Dist. It is only an irregularity 
curable by Upper Burma Criminal Justice Rec., Chap. 
XV. (Carr, /.) MaUNG THWE v. EMPEROR. 

3 Rang. 74 : 89 I. C. 527 (2) : 26 Cr. I. J. 1391 (2) : 

A. I. R. 1925 Rang. 214. 

-^S. 7 —Procedure laid down in Cr. P. Code, 

S. 1 17 * "inith necessary modifications and additions 
must be followed in taking preventive action. 

The same procedure as is laid dowm in theCr. P. Code, 
S. 117 , with necessary modifications and additions 
must be followed where it is intended to take prevent* 
ive action under S. 7 of the Burma Habitual Offend¬ 
ers’Restriction Act ( 1919 ). {Lentaigne, J.) PARSO¬ 
DAN V. Emperor. 2 Rang. 524 : 26 Cr. L. J 417 : 

85 I. C. 33 : A. F R. 1925 Rang. 69. 

-S. 7 —Conviction under—Disobedieiue of order 

—Prosecution for disobedience under S. 18 —Whether 


Court can go behind the conviction under S. 7 in pro¬ 
ceedings under S. 18 . 

Where an offender has been convicted under S. 7 , 
H. O. R. Act, and an order has been made restricting 
his movements, the validity of the conviction cannot 
be questioned in any subsequent proceedings launched 
against him for disobedience of the order under S. 18 
of the same Act. To hold otherwise would be entirely 
subversive of the principle of th^ finality of judicial 
orders. (Carr,/.) ON PE». EMPEROR. 

3 Bur. L. J. 27 : 82 I. C. 471 : 25 Cr. L. J 1303 ; 

A. I. R. 1924 Rang. 295. 

—S, 7 —General repute—Evidence of policemen 
and headman is not insufficient — Cr. P. Code, S. no. 

The rule, that in order to satisfy himself that an 
accused’s general repute is that of an habitual offend¬ 
er of one of the types mentioned, a Magistrate should 
require more evidence than that of policemen and 
village authorities, is not a rule of law and a Magis¬ 
trate must, in each case, weigh the evidence and 
decide as to its sufficiency. 2 L. B. 166 Ref. and Expl 
{Afay Oung, /.) NGA PAN YlNz/. EMPEROR. 

1 Rang. 447 : 2 Bur. L. J. 153 : 76 I. C. 709 
25 Cr. L. J. 245 : A. I. R. 1924 Rang. 22 

■-S. 7 (a )—Surety bond under S. 118 , Cr. P 

Code^^rder also under S. ^ is illegal. 

Where a bond has been executed by an offender, 
with sureties, under S. 118 , Cr. P, Code, it is illegal tc 
pass an order against him under the Habitual Offend- 


BURMA HABITUAL OFFENDERS’ RESTRICTION 

ACT (II OF 1919), S. 13. 

ers’ Restriction Act. {Macgregor, J.') Pan ZV.WV v. 
E.MPEROK. 1 Bvr. L. J. 257 : 24 Cr. L. J. 735 : 

73 I. C. 975 ! A. I, R. 1923 Rang. 134. 

---S. 9— Addition of term to sentence under S. iS 

is not authorised. 

S. 9 does not authorise the addition of a term of 
restriction to the sentence in the case of a conviction 
under S. 18, {Carr, /.) NGA Tha Bav EmPEROH. 

3 Rang 167 : 89 I. C. 399 : 26 Cr. L. J. 1359 : 

A. I. R. 1925 Rang 279. 

-S. 9— To be old offender is not a sufficient 

ground for conviction. 

The mere fact that the accused is ’‘an old offeiuler” 
is not a ground on which a restriction order can be 
passed under S 9 . {Cart\ /.) NGA I’O THAN v. 
Emperor. 3 Rang. 156 : 89 I. C. 320 : 

26 Cr. L. J. 1344 : A. I. R. 1925 Rang. 277. 
-S. 10— Evidence — Policeman. 

Under S. 10 (i) of Act (II of 1919 ), a Magistrate 
must satisfy himself that the accused had adequate 
means of earning his livelihood within the area of 
restriction. There is no rule prohibiting a Court from 
acting on the evidence of policemen or village autho¬ 
rities. {May Oung, J.') PAN ViN v. EmPEROR. 

1 Rang. 447 : 2 Bur. L. J. 153 : 76 I. C. 709 : 

25 Cr. L. J. 245 : A. I. R. 1924 Rang. 22. 

-Ss. 10 and 2— Police Department A^otifcation 

No. 280 , dated I’jth November 1919 , Rr. 3, 5 and 6— 
Order confining a person to his own house is illegal. 

An order confining a man to the four corneis of his 
own house at night is not a proper order under the 
provisions of the Act. The narrowest limits of restric¬ 
tion should be the village of the man concerned or the 
limits of the village to which he is restricted, as the 
case may be. If in order to obtain leave from the 
Police Station Office the person would have to leave 
his village tract, and thereby offend against the order, 
this is contrary to the spirit of R. 5 of the Notification. 
The Magistrate must satisfy himself that the accused 
is able to earn his livelihood within the area of restric¬ 
tion. {Duckworth, /.) NGA BaSEIN v. EMPEROR. 

1 Bur. L. J. 177 : 11 L. B. R. 383 : 73 I. C. 176 : 

24 Cr. L. J. 559 : A. I. R. 1923 Rang. 102 (2). 

- — - S. 10— Order for bond — Legality of—Report 

to headman and to the police. 

The Burma Habitual Offenders’ Restriction Act 
contains no provision for ordering an offender to exe¬ 
cute a security bond. If the offender is confined to 
another village than his own, it must be proved that he 
would be able to earn his livelihood at that village. 
Under the Act a double report both to the headman 
and the police is unnecessary. {Duckworth, J.) 
Emperor v. NGa Kala. 1 Bur. L.J. 36 : 73 I.C. 157 : 

24 Cr. L. J. 541 : A. I. R. 1923 Rang. 68 (2). 

' —S.13— Section cannot be relied on as justifying 

a Sub-Divisional Alagistrate in not complying with the 
Provisions of S. 4 , Pro. {a) of the Act, when taking 
Preventive action against a person under S^"] of the Act. 

Where a Sub-Divisional Magistrate takes preventive 
action against a person under S. 7 of the Act without 
complying with the provisions of S. 4 , Pro. (<z), S. 12 
of the Act, 1919 , cannot be relied on as justifying the 
special procedure of the case, because the District 
Magistrate is the only Magistrate empowered under 
that section and even the District Magistrate cannot 
intervene in a case unless there has been a proper 
preliminary order and unless the Sub-Divisional Magis¬ 
trate has also previously passed his order under S. 118 
of the Cr. P. Code. In such a case it would be the 
duty of the District Magistrate to have some good rea¬ 
son for the change over to the Burma Habitual Offend 
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cr.s’ Kestiiftion Act. 19/9 ; aticl Kale 12 uf ihc l\ule> 
franit’ci umk r tlial Act indicates tho cla>s of reasons 
Nshi'-h would justify Mich a change, _/.) 

I’AKSODAN ' . K.mi’KKOR. 2 Rang. 524 : 

26 Cr. L. J 417 : 85 I. C. 33 : A. I. R. 1926 Rang. 69. 

-S. 18 (2)— .{fC/iSCtf fyoni tlu tract — 

J-..\cln<io>i >'! that period is /tot oHoiveJ. 

S. 18 (2 J iJio\ ides only that a period of imprison¬ 
ment under S. 18 ( r ) is to be excluded in computing 
the period for which the order of restriction shall re¬ 
main in force. It does not allow of the exclusion of 
any jreiiod during which tlie accused has been absent 
from his tract in contravention of the order or of any 
period during which he lias been under trial. (Carr, 
J.) Nga Tha 15 av r . Kmi’EKOr. 3 Rang. 167 : 

89 I. C. 399 : 26 Cr. L. J. 1359 : 

A. I. R. 1925 Rang. 279. 
BURMA INSOLVENCY RULES. E. 189. 

■-R. 189— t^i,opc 0 /. 

K. 1 S 9 framed under the Ihesitlency T’owns In- 
soh ency A<:t relates both to nio\ cable and immo\ cable 
property and is perfectly a/tra xircs i/'! at ledge, /.) 
/;/ the flatter o/, L. W . Nasse. 1 Rang. 433 : 

76 I. C. 669 : A. I. R. 1924 Rang. 88. 
BURMA LAND REVENUE ACT (II OF 1876). 
-S. 69— H^'asti land — J\itl>ler trees planted — 


Siihsex/nent tiotificalion deeltiriiig land to he gracing 
lotid—Order tor removal o/' ttees — Cotr. ietion. 

Ihe applicant ajrplied for ihegr.int of an area <>( 13 
acres of State waste land foi' rubber cultivation and the 
application was duly notified. In anticipation of sanc¬ 
tion he brought a pari of the lain! under cultivation. 
Two years after the application had been made the 
Deputy Coi^missioner refused the grant and ordered 
that steps .should be taken to reserve the land as a 
grazing ground. The land was notified as a grazing 
ground in 1919. In 192c the applicant objecte<l to the 
notification on the ground that lie had been actually 

assessed to revenue on his cultiv ation and had paid 

revenue to the Government but his objection was 
overruled. In Sept. 1920 when the applicant applied for 
a refund of the revenue paid by him, he wa.s informed 
that he would be paid if he cleared the land of trees 
and delivered vacant possession. In 1923 the appli¬ 
cant was prosecuted for an offence under K. 69 of the 
Rules under ActllofiS/C. Held, that the convic¬ 
tion was unjustifiable. The mere fact that trees which 
the applicant had planted before the grazing ground 
was ever constituted or thought of, remained on the 
ground after he had been ejected could not possibly 
constitute occupation of the grazing ground by him. 
(Heald, /.) MaUNG Pe v, Emperok. 3 Bur. L, J. 73- 
82 I.C. 272 : 23 Cr. L.J, 1264 : A.I.R. 1924 Rang. 289, 
BURMA LAWS ACT (XIII OF 1898). 

--// Indus — APigratiou—Effect of. 

If a twice-born Hindu migrates across the seas to 
liurma and marries a Purmese woman, that itself may 
not necessarily deprive him of the Hindu status in the 
eye of the law. Put if he has descendants who have 
l.)ecn born and have always lived in Purnia and who 
have intermarried with its people,then even though they 
may form a community of their own which inherits 
many traces of Hindu usage if the usages and religion 
are of a character divergent from Hinduism, the com¬ 
munity cannot be regarded as Hindu. (I'iscouut IJah 
daue.) Ma ^’AIT v. MaUNG CHI J MaUNG. 

42 M. L. J. 193 : 49 Cal. 310 : 30 M. L. T. 126 : 


11 L. B. R. 155 : 4 U. P. L. R. (P.C.) 46 : 66 I. C. 609 


48 I. A. 653 : I Bur. L. J. 15 : 
A. I. R. 1922 P. C. 197 (P. C.). 
——- /Iheua/iou of laud leased t rom Goi crumeut, 


BURMA MUNICIPAL ACT (III OF 1898), S. 63. 

Where land is leased from the Government, in the 
absence of any provisions for forfeiture and re-entry, 
the transfer or legacy of the grant is not void. The 
transferee or legatee may perhaps be ejected by the 
Government ; but it does not follow that the transferee 
or legatee acquires title to the land. (Dawson Miller 
C. Mullick and Foster, JJ.'fi HaRIHAR 

Prasad Singh v. MaharaJ Kesho Prasad 
.SINGH. 5 P. L. T. (Sup.) 1 : A. I. R. 1926 Pat. 68. 

-- S. 13 (1)— Breach of promise of tuarriagC' _ 

Suits for damages — Appeal. 

Suits f<u- compensation for breach of a promise to 
marry as between Purman Puddhists residing in Burma 
are suits involving questions regarding marriage and 
appeals in such suits would lie under S. 30 of the Lower 
Purnia Comls Act, and not merely under S. 100 , C. P. 
Code. (Rohitisou, C. J.y Mating A'in and Ileald, JJf) 

Maung Gale v. Ma Hla Yin. 11 L. B. R. 99 • 

65 I. C. 411 : A. I. R. 1922 L. B. Q. 

BURMA—LOWER. 

See f.OWF.R PUR.MA ACTS. 

BURMA MOTOR VEHICLE RULES. 

- R. 26 (3) —Liability of otoucr. 

The owner is not liable for the acts and omissions 
of his cliauffeur who drives a motor-car In his absence 
with defective rear light. (May Oitng, /.') Mahomed 
SrRTV ; E.MPtROK. 1 Rang. 600; 76 I. C. 864 ; 

2 B\ir. L. J. 201 : 25 Cr. L. J. 196 ; 

A. I. R, 1924 Rang. 63. 
BURMA MUNICIPAL ACT (III OF 1898). 

-S. 42-A —Permit to sell luithheld illegally^-* 

Liability. 

Under the Purnia Municipal .-Xct, a .Municipal Com¬ 
mittee was held liable for damages for prohibiting a 
licensee from selling after granting permission once, on 
the licensee’s making default in producing stamp paper. 
(Po //on,j.) San Veik Municipal Commit. 
1 EE, Pegu. 2 Bvr, L. J. 281 : 

A. I. R. 1924 Rang.182. 

- Ss. 51 and 63 —N otification of tax^Civil 

Court cannot (/nestion legality of'—Hemedy of assessed. 
Where notification of the imposition of a tax under 
tlie Purnui Municipal Act has been published, a Civil 
Coart is debarred from enquiring whether the tax has 
been legally impo.sed. S. SI, cl. (.f) provides that the 
notification shall be conclusive evidence that the tax 
has been imposed in accordance with the provisions of 
the Act. S. 63 gives a right to the assessee to object to 
the assessment before a sub committee and provided 
for an appeal from their decision to the Deputy Com¬ 
missioner as the ca§e may be. He can also claim a 
reference to the Chief Court on the question of his 
liability to or the principle of, assessment. (PrattyJ,') 

CHAN Htoon Aung v. the .\kvab Municipal¬ 
ity. 1 Bvr. L. J. 145: 74 I. C. 34 ; 

A. I. R. 1023 Rang. 75 (1). 

-S. 51 (8) —Imposition of ta.x—Puldic notifica' 

lion thereof—Elf feet, 

\ pulilic notification under the Purma Municipal 
.Act that a lax has been imposed is conclusive 
evidence that it has been imposed in accord¬ 
ance with law and a Civil Court is debarred from en¬ 
quiring whether the lax has been legally imposed. 

(Pratt, /.) Chan Htoon .-vung v. Akyab Munici¬ 
pality. 1 Bur. L. J. 145 : 741. C. 34: 

A. r. R. 1923 Rang. 76 (1). 

- Ss. 63 —Suit does not lie. 

\ suit for injunction to restrain the Municipality 
from imposing and collecting a tax is not maintaina¬ 
ble. Pul the asscssce lias the rignt to object to the 
assessment before a Mib-commitiee and an appeal 
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from its decision to the proper authority. Pie may 
also claim a reference to the Chief Comi. Municipal 
Committ<'c v. Gurthi Lcnsayya S. J. 405. J ) 

chan htoox Aung r-. Akvad Municipalh v. 

1 Bur. L. J. 145: 74 I. C. 34 : 

A. I. R. U923) Rang. 75 (1). 

-Ss. 92 (4) and 180--AV/Vt- undcr^Whcthct 

wall is a ''dnilding" under the Act. 

The erection of a mere fence or boundary wall i.s 
not an offence under the Burma Municipal Act. But 
where such a wall is built so as to enable the occupier 
of the main house to use the enclosed area as a part 
of his habitation and not merely as a boundary or fence 
it comes within the definition of a “building” and 

disobedience to an order or direction to dismantle the 

same is an offence under the Act. (^Maituy: A’in, /.) 
KaLOO KH.\N V, M. A, KahIM. 

I Bur. L. J. 102: 73 I. C. 972: 24 Cr. L. J. 732: 

^ ..A. I. R. 1923 Rang. 65 (2). 

"" ' ’ " S. 98—A i^ltt-soil, refuse, rubbish and offcH' 
sive matter. 

The words night-soil, refuse rubbish and offensive 
matter in S. (j 8 ( 2 ) of the Burma Municip.il Act in¬ 
clude nightsoil. Section 98 ( 3 ) of the Act imposes on 
the Municipal Comndttee an imperative duty of provid¬ 
ing sites and places for the deposit of night-soil. 
(^TwofHey C • y* and ] y^ on appeal ftoni 

Robinson, /.) RANGOON MUNICIPALITY v. BURMA 
Railways co., ltd. is Bur. L. T. 62 and 136: 

59 I. C. 823: 10 L. B. R. 203. 

'S. 98— /July O' municipality to remoz’e night’ 
soil is not ifnperative—^A utsance by miicipality can 
be restrained by iniunction. 

Per Tivomey, C. / and Young, J contra.—S. 98 
of the Act does not impose an imperative duty on the 
Municipality to remove and dispose of night-soil. Per 
Curiam.^li a nuisance is committed by the Munici¬ 
pality in the act of removing or disposing of night-soil, 
it can be restrained by injunction from doing so. 
iTwomey, C. J. and Young. /.) RANGOON MUNICI¬ 
PAL Committee v. Burm.a Railways Co., ltd. 

10 L. B. R. 203: 59 I. C. 823: 

13 Bur. L. T. 62 and 136. 

S. 142— Bye-Law No. 5 — S. 2 ( 6 )— Construc¬ 
tion—To attract the application of the bye law, some 
Part of the building must be used in common. 

If a building is divided into separate and indepen¬ 
dent dwellings or tenements and those dwellings or 
tenements are .such that the occupants of them do not 
to any extent u.se or occupy the building as a whole in 
common then even if separate tenements •Dr some of 
them are actually used as lodging house, the building 
as a whole does not thereby become a lodging house, 
and only those separate and independent tenements 
which are used as lodging houses need to be registered 
and licensed. Note to S. 2 says that the buildings 
commonly called “tenement lodging houses” should be 
brought within the operation of the lodging house rules 
if they have kitchens, privies or other conveniences in 
common, that is, if the building as a whole is occu¬ 
pied to any extent in common by the tenants of the se¬ 
parate tenement, but that they do not come within the 
operation of the lodging house rules if each tenement 
independent and provided with its own kit¬ 
chen and privy, that Is, if the building as a whole is not 
occupied to any extent in common by the tenants of 
the separate tenements. If a building as a whole is 
let m lodgings or otherwise occupied to any extent in 
common by members of more than one family then it 
IS a lodging house and is subject to the bye-laws. If 
there is no such common occupation of the building as 
a whole but there is such common occupation of a 
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particular part of it tJien that pariicuUr part is a lodg¬ 
ing house but the building as a whole is not a lodging 
house. If neither the L'uilding as a wliole nor any 
part of it separately is occupied to any e.xteiit in com¬ 
mon by members of more than one family, neither the 
building nor any part of it is a lodging hou.se. {//ea/d, 

/.) LMrEROR z . P. TJ. .Seth. * 2 Bm\ L. J. 298: 

A. I. R. 1924 Rang. 109. 

* ^-S. 142 (d)— Bye-laws for lodging houses are 

not Ultra vires. 

A bye-law of a Municipality requiring lodging house 
keepers to pay a licence fee reckoned on the maximum 
number of lodgers authorised is neither illegal nor 
ultra vires (Jlobinson, J.) 1 ’. S. PlLL.Al v. MOUL- 

MEIN Muniuipalu y. 13 Bur. L. T. 107: 

J- 

- 146 —General provisions do not take away 

right to injunctions. (Robinson, J .') RANGOON MUNP 

cipAT.ijA r\ Burma Railways Co., Ltd. 

13 Bur. L.T. 62 and 136 : 
59 I. C. 823 : 10 L. B. R. 203. 
S. 180 —Wall—If a bnilding under the Act. 
The erection of a mere fence or boundary wall is 
not an offence under the Act. But where such a wall 
is built so as to enable the occupier of the main house 
to use the enclosed area as part of his habitation and 
not merely as a boundary or fence, it comes within the 
definition of building and disobedience to an order or 
direction to dismantle it, is an offence under the Act. 
(Maung Kin, /,) KaLOO KhaN v. RaHIM. 

1 Bur. L. J. 102 : 73 I. C. 972 .• 
24 Cr. I. J. 732 : A. I. R. 1923 Rang. 65 (2). 

BURMA OPIUM LAW AMENDMENT ACT (VII OF 
1909), S. 3— Liz ing by unlazoful sale of opium — Action 
against. 

A pei-son who earned his living wholly or in part by 
the unlawful sale of opium, within the meaning of 
S. 3, Burma Opium Law Amendment Act, can be pro¬ 
ceeded against under the Habitual Offenders’ Restric 
tion Act, (May Oung, J.) EMPEROR v. NGa 
KyauNG. 2 Rang 61 : 3 Bur. L. J. 17 ; 81 I.C. 546 : 

25 Cr. L. J. 930 : A. I. R. 1924 Rang. 244. 
BURMA REGISTRATION MANUAL. 

Direction does not apply to document zohich is 
a lease only within -wider definition of Regtn. Act. 

Direction 46 (d) (i) of the Registration Directions 
does not apply in respect of a document which is not 
.strictly speaking a lease at all, but i.s a lease within 

the wider definition in the Registration Act. (Carr, 

J.) U Tha Nyo z\ Mg Kyaw tha. 

4 Bur. L. J. 99 : 3 Rang. 379 : 
90 I. C. 693 : A. I. R. 1925 Rang. 273. 

BURMA TOWNS ACT (III OF 1907). 

- S. 7 —General duties of head7nan. 

^ To provide coolies to take out a Deputy Commis¬ 
sioner’s letters from his head^quarters does not form u 
part of the ordinary duty of a ward headman, (ffeald, 

A. /. c.) Emperor v, nga po Sin. 

(1920) 3 u. B. R. 234 : 

_ . ^ • 29 Cr. L. J. 207. 

' S. 9 (2)— Refusal tocouv.:y letters not illegal 

—Ordinary dn/ies of headman. 

If a person residing within a ward is requested by 
the headman to convey letters to the Deputy Commis¬ 
sioners camp and he fails, he is not guilty under S. 9 
(2 )as to provide coolies to convey such letters is not 
a part of the ordinary duty of the headman. (IIeald,A. 

J.C.') Emperor t/. Nga Po Sin. 

(1920) 3 u. B. R. 234 : 

60 I, C. 63 : 22 Cr. L, J. 207. 
BURMA—UPPER. UPPER BURMA. 
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BURMA VILLAGE ACT (III OF 1889). 

_S. Vl—Disobedience of Thngy's order to reap j 

is an offence—Reaping is public duty. 

The reaping and measuring of paddy for the purpose 
of revenue assessment, is a public duty within the 
meaning of S. 12 . and it is an offence under the Act 
for a villager to refuse to comply with a requisition of 

the Headman to assist him in such work. C• 
/.) Pan P>U EMPEROR. 1 Bur. L. J. 150 - 

^ , 11 L. B. R. 412 : 77 I. C. 419 : 

23 Cr. L. J. 371 : A. I. R. 1923 Rang. 81. 

_("Yj Qj* 1907), S. 19— Disobedience to remove 

to another site is notan offence. , u u 1 

Refusing to obey an order given them by the hear- 

man to remove to another site which had been provid¬ 
ed for them is not an offence under S. 19 . (.t/ac 
CoH.A.J. C.) Emperor f. Nga Sein. .. 

4 U. B. R. 127 : 26 Cr. L. J. 319 . 

76 I. C. 1039 : A. I. R. 1923 Rang. 132. 

-S. 21 (3)— Anyein is not puu'. 

'The object of the Act is not to control all the 
amusements of the villagers. An ordinary 
cannot be considered to be a within S. 21 (3/* 

unless it is performed for profit or by travelling tioups. 
(Afaung Kin, /.) EMPEKOR z'. MaLE. 

13 Bur. L. T. 243.63 I. C. 865 ; 22 Cr. L. J. 705. 

_S. 21 (a) P-ioe includes performance for pub¬ 
lic entertainment—Entertainment at an Ahlu comes 
7 oithin the section and holding Ahlu without permit is 

an offence. . , . 

Pwe ordinarily includes a theatrical or dramatic 

performance held for public entertainment whether on 

public or private property. The object of requiring a 

permit is to ensure that the authorities get t»mely 

notice toariange for precautionary measures. Where 

the performance was for public entertainment at an 

ahlu and the authorities had not been given any 

notice and a robbery took place : i r i i 

Held, that though the troupe was composed of local 
amateurs the offence was committed under the section. 
iMaung Ba. /.) EMPEROR v. T^AN GyaUNG. 

^ 3 Rang. 514 : 4 Bur. L. J. 145 : 

A. I. R. 1925 Rang. 375. 

_S. 28— Village Headman — Cannot cause hurt 

to or insult another person. e t » 

A village headman is protected by section 2 » of the 
Village Act to this extent that he cannot be prosecuted 
for an act or omission punishable under section lo of 

the Act or for an abuse of his power similaily 
punishable, even though such act or omission or such 
abuse of power is punishable under the Indian Penal 
Code or some other law, unless the prosecution is in¬ 
stituted by order of or under authority from, the Deputy 
Commissioner. The village headman has no power to 
cause hurt to or insult another person and there 
appears to be no reason why a Magistrate should not 
enquire into the charges brought against the head¬ 
man under sections 323 and 504 Indian Penal 

Code. I L. B. R. 336 ; Foil. (^Saunders, /. C.') NGA 
Tunhin V. Emperor. l Bur. L. J. 245 : 

4 u. B. R. 101 : 73 I. C. 325 : 24 Cr. L. J. 581 ; 

A. I. R. 1923 Rang. 27. 

BUTTWARA PROCEEDINGS. 

See Evidence Act, S. 35 . 

BYE-BIL—WAFA. 

See (i) mortgage. 

( 2 ) T. P. Act, S. 58 (c). 

CALCUTTA HIGH COURT RULES AND CIRCULAR 
ORDERS. 

Appellate Side 

-Ch. 9, R, 60 and Note 1 to R. 60 and R. 52— 

R, 50 and Note 1 to R. 50 apply to ail appeals from 


CALCUTTA HIGH COURT RULES AND CIRCULAR 
ORDERS—Original Side, Ch. 26, R. 77. 

appellate decrees — R. $2 does not make any alteration 
as to contents of paper-book to which R. 50 relates. 

Note I of R. so of Ch. 9 of the Appellate Side 
Rules of the Calcutta High Court and R. 50 of Ch. 9 
of the same rules apply to all appeals from appellate 
decrees whether or not exceeding Rs. $0 in value. 
Rule 52 does not make any alteration as to the con¬ 
tents of the paper-book to. which R. 50 relates. It 
only modifies the previous R. 51 which requires printed 
copies of the paper-book to be prepared by the Regis¬ 
trar at the cost of the appellant. In the case of appeals 
referred to in R. 52 no printed paper-book is prepared, 
but instead of that, typed copies of the paper-book 
are prepared without any charge being levied from 
the parties, but the contents of the paper book remain 
the same in both classes of appeals. {Ne^vbottld, /,) 
ABDUL Karim v. prosanna Kumar. 

A. I. R. 1926 Cal. 1116. 


Original Side. 


Ch. 10, R. 36. 


Jurisdiction comes to an end once the order is 
completed. The principle that where an order has not 
been perfected the Judge has power to reconsider the 
matter applies to an order of dismissal for default 
under Rule 3 ^* i^Buckland, J •') SaRUPCHAND 
HUKUMCHAND r. Madhoram Raghummall. 

28 C. W. N. 756 : 83 I. C. 128 : A. I. R. 1925 Cal. 83. 

-Ch. 10, R. 36 —Power of High Court to 

make the Rule—Order dismissing suit under Rule 
— Appealability—Letters Patent, Clause 15 . 

Rule 36 of Chapter X of the Original Side Rules of 
the Calcutta High Court is perfectly vtres and 
the Court has jurisdiction to make .such a rule both 
under Section 129 of the C. P. Code and Clause 37 of 
the Letters Patent of 1865 - The provisions of Section 
129 of the C. P. Code should ordinarily be read as 
referring to the Letters Patent of 1865 which were in 
force when the new Code was passed. An order of a 
Judge on the Original Side dismissing a suit for want 
of prosecution under Rule 36 of the Original Side 
Rules is a judgment within the meaning of Clause 15 
of the Letters Patent and is appealable. {^Sanderson, 
C. J. and Walmsley, /.) UDOY ChaND PaNNALAL 
V. KhETSIDAS. 28 C. W. N. 916 : 811. C. 1048 : 

51 Cal. 905 : A. I. R. 1924 Cal. 1025. 

____ Ch. 13, R. Lease — Covenant not to assign 

without Landlord's consent—Refusal of consent^ 
Procedures 

Certain premises were leased for 5 years on condi¬ 
tion that the lessee may assign his interest with lessor’s 
consent but the lessor should not unreasonably refuse 
consent. On an application by the lessee for such 
consent the lessor refused and then the lessee applied 
to the High Court for determining whether he could 
assign without lessor’s consent. Lessor objected. Held 
the procedure was correct and the lessee could assign 
without lessors consent. {^Ghosh, JS) DUCaSSEE v. 
COHEN. 48 Cal. 176 : 60 I.C. 106 ; 24 C. W. N. 1007. 

- Ch. 16, R. 27 —Requisition to drerw up decree. 

The principle enunciated in 1922 , P. C. 352 is 
equally applicable to the filing of a requisition to draw 
up a decree or order under r. 27 , Ch. i 6 of the High 
Court Rules. (^Sanderson, C. J, and Buckland, Jf) 

OoBiND Lal Dutt V, Official assignee of Cal. 
CUTTA. 29 C. W. N. 163 : A. I. R. 1925 Cal. 291. 

-Ch. 26, R. nn— Attachment before fudgmeni— 

Sheriff's poundage, if payable. 

Pending a suit, attachment before judgment was 
ordered and the sheriff effected the interim attach- 
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CAICUTTA HIGH COURT RULES AND CIRCULAR 
ORDERS—Original Side, Ch. 34, R. 7. 

ment. Thereafter, by consent of parties the interim 
attachment was withdrawn and the order nisi dischar¬ 
ged. On a claim being made by the Sheriff of Calcutta 
for poundage due. Held, (i) A claim to poundage by 
the Sheriff must be made under the express terms of a 
statute rule or order and there is no common law right 
to reward for executing a writ ; ( 2 ) The Sheriff was 
not entitled to claim poundage as K. 77 is only for 
proceedings in which the sheriff is employed in 
levying sums in execution. It does not apply to 

cases of attachment before judgment which does not 

result in any execution. (^Rankin. /.) PiCKFORD 7^ 
JANKI Nath Roy. 70 I.C. 488 (2) : 26 C.W.N. 673.‘ 

Ch. 36, R. 57 (a)— 7'axation — 
Only one fee to be allazved in Revision applications. 

Fee to one counsel only should be allowed on taxa¬ 
tion in an application for revision under S. 115 of the 
Code of Civil Procedure. In an appeal from the 
decision of a Judge on the Original Side dismissing an 
application under S. 115 , C. P. Code, fee to one coun¬ 
sel also should be allowed under Chap. 36 , R. 57 («) 

of the Rules. In respect of costs of such appeals no 
refresher should be allowed to counsel. {Greaves, J ) 

Sarat Chandra v. Biraj Mohun. 

= 25 C. W. N. 826. 

Ch. 36, Rr. 6 , 9, 32 &iid 72— Solicitor — Pay- 
ment of coimsefs fees—Rig/u of solicitor to retain 
client s mcnteys. 

A solicitor is entitled to retain the moneys of his 
client only to the extent to which he is entitled to 
claim against the client in accordance with the rules 
of the High Court. The solicitor has no right at all 
m law’to retain any of those sums after the Taxing 
Master has disallowed them without having made a 
successful application to the Court either to review or 
on a reference or otherwise, to increase those sums. 
{Page,/.) Jadab Chandra Mittert/. romesh 
Chandra Bose. 27 c. w. N. 537 ; 

_ A. I. R. 1923 Cal. 603. 

Ch. 36t Rr. 14 and 32 —Attorney Paying 
money to counsel as fees—Taxation—Fifiality of. 
r. y^der Rule 14 of Chapter XXXVI of the Calcutta 
Original Side Rules, when a bill is carried on for the 
purpose of taxation as between party, and party it 
should be lodged for taxation as between party and 
party and also as between attorney and client. Such 
taxation is conclusive subject to an application or 
reference to Court not only as between the parties to 
^e litigation, but also as betw'een attorney and client. 
Where attorney pays over money as fees to counsel, 
with the consent of the client w’ho was expressly told 
It might not be allowed on taxation, the amount may 
in a special case be allowed as betw'een attorney and 
client. {Sanderson, C. J. and Richardson, /.) 

Romesh Ch. Basu v. Jadab ch. Mitra. 

2B C. V .N. 597 : 61 Cal. 829 : A. I. R. 1924 Cal. 753. 

Ch. 36, R. 32 —Payment of counsel's fees as 
be^een attorney and client—No reference by taxing 
ofji^r Jurisdiction of Judge to hear and determine, 

Un an application for change of attorneys by the 
^ Original Side of the High Court, 

judge ordered that deft, should pay a sum of 
money to his former attorriey subject to re-adjustment 
er taxation. Upon taxation of costs a question arose 
^ to the fees of counsel and the Taxing Officer refused 
to allow those fees without an order of Court. On an 

the Judge by the former attorney for an 
Taxing Officer in the taxing of his costs 
f .jf attorney and client might do so irrespective 

fpptt ^ rules as regards payment of counsel’s 

ices, jfeld though the matter was not raised by a 


CALCUTTA IMPROVEMENT TRIBUNAL. 

reference from the Taxing Officer, the Judge had juris¬ 
diction to deal with the application and decide it on 
its merits. 1 he proviso in Rule 32 requiring the 
client’s written authority or ratification for payment of 
the fees applies only to the jurisdiction and discretion 
of the Taxing Officer and not of the Court. The 
proviso applies only where the Court or Judge has 
ordeied or does not order otherwise. K. 6. assuming 
It to refer to counsel’s fees, ii a direction to the Taxing 
Officer only and does not limit or control the jurisdic¬ 
tion of the Court or a Judge under R. 32. {Sanderson, 
C. J. and Richardson,/.) SaILENDRA MOHAN 

Duin* V. Dharani Mohan Roy. 

49 Cal 6X8 : 26 C. W. N. 870 69 I. C. 823 : 

A. I. R. 1922 Cal. 402. 

Ch, 36, R. 69 —Application l^y attorney for 
payment order against client out of money in attorney’s 
hand is free Hom the statute of Limitation. 

K. 69 of Ch. 36 of the Rules is technically free from 
the statute of limitation. The rule is not ultra vires 
of the High Court. The court can exercise its dis¬ 
cretion in favour of the attorney even where a suit, if 
brought, will be barred under the Limitation Act. 
{Pankin, J.) RaJaH NaRENDRA V. TaRUBALA. 

48 Cal. 817 ; 66 I. C. 209 ; 25 C. W. N. 800. 

Ch. 36 R. ^^—Costs—Exaggerated claim— 

J mportant cause—'Ordinary cause. 

If the plff. puts forth a grossly exaggerated claim 
and gets a decree for less than r-5 of the claim, costs 
should be allowed as in an ‘ ordinary cause. ’ Reasons 
should be recorded where costs are awarded as in an 
important cause. {Asutosh Afuker/i, A. C. /.and 
Fletcher, J.) MaNINDRA CHANDRA NANDI v. AS- 

wiNi Kumar Achayva. 48 Cal. 427 : 

• 25 C. W. N. 297. 
CALCUTTA HIGH COURT RULES RELATING TO 

PRACTICE AND PROCEDURE IN DISTRICT 
COURTS. 

~ I’ 2 —Case taken upcm holiday — Effect. 

The fact that a case is taken up on a holiday is 
only an irregularity not affecting the jurisdiction of the 
Court and may be cured by the consent of the parties. 
Where a case is taken upon a holiday with the con¬ 
sent of parties but is adjourned to another holiday 
without the consent of the parties and the suit dispos¬ 
ed of against the plaintiff,that the proceedings 

were irregular and prejudiced the plaintiff and that 
there should be a retrial of the suit in accordance with 
law . {Mooker/ee, A. C. J. and Fletcher, /.) LaM- 

bonath Das v. Sarunath D.atta. 

61 I. C, 775 : 25 C. W. N. 330 

act 

3 Decision of Improvement Tribunal — 


Appeal, competency of. 

Where the matter in dispute relates to the principle 
upon which prospects and possibilities of future deve¬ 
lopment should be valued in determining the compen¬ 
sation to be paid for land compulsorily acquired, there 
IS an appeal to the High Court from the decision of 
the Calcutta improvement Tribunal. {Alookerjee and 
Rankin, JJ.) MaNMATHA NaTH MULLICK t/. SE¬ 
CRETARY OF State, 28 C. W. N.461 : 

A. I. R. 1924 Cal. 574. 
CALCUTTA IMPROVEMENT TRIBUNAL, 

Tresident can make an order as to costs and to 
execute the same. 

The Pr^ident of the Calcutta Improvement Tribu¬ 
nal IS a Civil Court having power to make an order for 
costs and an inherent power to execute such order for 
costs made by him. {Chatterfee and Chotzner, JJ.) 
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CAL. IMPROVEMENT TRUST ACT (V OF 1911). 

H.M.X KkISHNA K. KOV. 65 I. C. 177 : 

26 C. W. N. 30. 

CALCUTTA IMPROVEMENT TRUST ACT (V OF 


leii; 


—of ita/itisiti<'>i o> lan,i. 


The leqi’^lature wlien it conferretl powers of acquisi¬ 
tion of land within certain well defined safe guards 
nev er intended the trust should abrogate those safe¬ 
guards and acquire land indirectly through the medium 
of anotiter body. {G^-Ciircs, /.) MaNIK CH.AND 

Mahata ?. The Cori’okation ok Calcui i a and 

THE ('AI.CUTTA I.M rKr)VEMKNT TRUST. 

661. C. 600 ; 48 Cal. 916. 

_S. 54, Cl. 1— Corporation lands-^Board of 

'/'rnsioc's cannot acquire for jinpri’Vcnicnt sc/ic'/nc. 

Lands situated in the Calcutta Municipality and ves' 
ted in the Corporation of Calcutta were included in an 
improvement scheme l)y the Hoard of 1 rustees for the 
purpose of recoupment. On <|ue>tion arising as to the 
powers of the Hoard, hcld^ that the Hoard was not 
entitled to acquire or deal with the lands under S. 54 , 
Cl. I of the Act. (^SandcrsoHy C. J. and Richardson^ 
/.) CORPORATION OK ('Al.eUITA r'. I HE t:.\LCUT- 

1A Improvement Trust. 50 Cal. 531: 

75 I. C. 346 : A. I. R. 1924 Cal. 85. 

CALCUTTA MUNICIPAL ACT (III B. C. OF 1899). 

.. -—Sfl. 14 and 556 —.Uqnisition of land for Re¬ 
lief of congestion—Is -ioithin the Powers of the Munici¬ 
pality. 

The Corporation of Calcutta passed a resolution for 
acquiring lands adjoining a Hindu temple for the pur¬ 
pose of relieving congestion at the place and providing 
for a dharmsala which had been endowed l)y a private 
citizen. It was objected that the acquisition was be¬ 
yond the powers of the Municipal Council. 

Held, that the proceedings were within the powers 
conferred on the Municipal Council Ijy Ss. 14 and 556 
of the Calcutta Municipal Act and that the c.xercise cf 
their discretion by the Municipal Council couLl not 
be questioned by the Civil Courts. {_Lord ShaiAj.) 

Amulv.a Chandra HanerJee v. Corporation ok 
Calcutta. 43 M. L. J. 634 : 81 M. L. T. 155 : 

16 L. W. 673 : 69 I. C. 114 : 49 Cal. 838 : 
27 C. W. N. 125 . L. R. 3 (P. C.) 229 : 49 I. A. 255 : 

21 A. L. J. 27 : 37 C. L. J. 67 : 
A I. R. 1922 P. C. 333 (P. C.) 

Ss. 20, 357, 556 and 558 —Acquisition of land 


by corporation for the /fupror-ement Trust is not fro- 
per. 

It is not the policy of the Calcutta Municipal Act 
that th ; special powers given to the corporation to 
acquirt land should be used to enable another body to 
acquir .• land through its medium. Hence where there 
was n ) sanctioned project of the Calcutta ( orporation 
oT an'’ scheme of the Calcutta Inipiovement Lust and 
the land were ostensibly sought to be acquired by the 
former but the work to be carried out and paid for by 
the latter. The whole proceedings are bad. The 
powsrs of acquisition under the .\ct are Confined to 
cases in which the corporation itself is to e.xecute the 
work. {Greaves, J.) fn re ManIKCHAND MaHA- 
TAB r. The CORPOR.n iON UK CaLCUI TA AND THE 

Calcutta Improvement Trust. 

60 I. C. 600 : 48 Cal. 916. 

-S. 228 —Rate assessed on building and land — 


A’. 228 applies. 

The expression building or land in S. 22 S, includes 
the case of a rate assessed on a building«?//(/ land and 
sucli an arrear of rale bor<inies a charge mi the- land 
and house. {Suhr</70ifrdy ana Cuming, yj.) N.WAN 


CAL. MUNCPL. ACT (III B. C. OF 1899), S. 449. 

MANJURI I>AS 1 r. CHAIRMAN, HOWRAH MUNICI- 
PALlTV. A. I. R. 1925 Cal. 1067. 

—S. 341— fixtures. 

Tin sheds attached to a shop by hinges at one end, 
supported at the other by props forming a varandah! 
and hanging down straight when the props are taken 
away, are not fixtures within S, 341 . (/V. R. ChatUr- 

fee and Cnming, J J.') NARAYAN KlSSEN SEN v. 
CORPORATION OK CALCUTTA. 48 Cal. 602 • 

33 C. L. J. 377 : 63 I. C. 155 : 22 Cr. L. J. 619. 
-Ss. 408, 409 and 622— Municipal requisition 

_ Hon-compliance by oioiter—Occupier of a portion of 

the properly rendering compliance impossible^Action 
under S. 400 . 

It is unreasonable to construe S. 622 , Cl. 3 of the 
Calcutta Municipal Act as meaning that an owner, 
who has not complied with a requisition for effecting 
improvements to any extent, is discharged from ]iabi> 
lity, merely, because the occupier of a portion of the 
land has rendered compliance impracticable only in 
pare. Where though some of the tenants refused to 
afford facilities to the owner and thus rendered it im¬ 
practicable for him to carry out completely all the im¬ 
provements required by the Corporation* still the owner 
could have carried out some at least of the improve¬ 
ments, the owner is discharged from liability only to 
the extent that the conduct of the occupier make.sthe 
compliance impossible. Even though the General 
Committee of the Corporation decides to take recourse 
to S. 409 of the C:alculta Municipal Acts the owner is 
not forthwith absolved from the liability he has al¬ 
ready incurred by reason of his failure to comply with 
the reejuisition under S. 401 . If the requisite improve¬ 
ments are carried out by the General Committee under 
S. 409 , the default on the part of the Owner vanishes 
but till the work is completed the default remains and 
with it the liability for prosecution. {Mookerjee and 
Rankin, CORPORATION OF CALCUTTA BE- 

JOY KU.MAR ADDY. 60 Cal. 813 : 38 C. L. J. 360: 
27 C.W.N. 787 : 77 I.C. 529 : A. I, R. 1024 Cal. 834. 

-S. 449— As amended by Act IJlofic^z'^^ 

Ss. 363 and 364 — Order of demolition passed by a 
Municipal Magistrate—Absence of notice to owner — 
Effect — High Court's furisdiction over inferior 
Criminal Courts. 

Where on account of ceitain unauthorised stmetures 
by an owner, a notice w as served under S. 364 of Act 
III of 1923 (the Cal. Municipal Act of 1923 \Yhich 
came into force in 1924 , calling upon him to show 
cause before the Municipal Magistrate, and although 
the notice purported to be under S. 364 , the deciaon of 
the Magistrate was headed under S. 363 , and when 
the Magistrate gave his decision he proceeded under 
S. 449 of the Calcutta Municipal Act of 1899 which he 
said corresponded to S, 363 of the Calcutta Municipal 
.‘\ct of 1923 , and passed an order for demolition. 

Held, that the proceedings were instituted under the 
Calcutta Municipal Act of 1923 , and that whether the 
proceedings were under S. 3^3 3^4 Die Corpora¬ 

tion instituted the proceedings, and before making 
an application to the Magistrate, the Corporation was 
bound to give the person who was to be proceeded 
against, an opportunity of being heard, and that the 
Corporation constituted by the Act of 1923 did not 
give the petitioner any opportunity of being heard be¬ 
fore the application by or on behalf of the Corpora¬ 
tion was made before the Magistrate, and that there 
was material irregularity. ( 2 ) That the pjoceed- 
ings under S. 449 of the tlalcutta Municipal Act III 
H. (\of 1899 could only be initiated by the General 
Com mil tec and in respect of unauthorised structures 
by an owner, as the General C.omniitiee under the 
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CrVfL, CRIMINAI> RKVEKUK 


CAL. MUNCPL. ACT {111 B. C. OF 1899 S. sbl. 

Calcutta Municipal Act, was extinct after 1899, 
there was nobody coinpeteni to lake proceedings : 
under S. 449 of the 1S99 Act. (3) That under 
S. 531 of the Calcutta Municipal Act a Magistrate 
appointed under that Act for the trial of offences 
would be a Criminal Court within the meaning of 
S. 6 of the Cr. P. Code, and his orders were subject 
to revision by the High Court under vS. 435 and 
S. 439 of the Cr. P. Code. (4) That the order for 
demolition was a judicial order and whether made in 
the exercise of the ^^agistrale’s civil or criminal 
jurisdiction, the High ('ourt would have jurisdiction 
to interfere by way of revision untler one code or 
another. 43 M^. 14^ (P- C.) Foil. (^Sanderson and 

Panton, JJ.) RAM GOPAL THE CORPORATION 
OF CALCUTTA. 29 C. W. N. 898 ; 

90 I. C. 317 : 52 Cal. 962 : 26 Cr. L. J. 1533 : 

A. I. R. 1925 Cal. 1251. 
— " Ss. 557 cl. (</) and Ibl—Presumption under 

applies to acquisition of entire holding — i 8 
times annual value '<oas assessed cnoing to similar 
decision in a similar case. 

The presumption under S. 557 , cl. (//) applies only 
when the entire holding is acquired and not when a 
small portion is acquired and the rest is revalued for 
the purposes of assessment. However, in view of S. 151 
and the presumption that ofticial acts are properly per* 
formed the annual \alue of the property acquired 
is the difference between the two annual values assess¬ 
ed by the Municipality. But where the presumption 
under S. 557 does not apply the value is to be assessed 
at iS times the annual value in view of the same num¬ 
ber of years’ purchase being allowed in a similar case. 
{^Newbould and Ghosh, //.) MaHENDRA NaTH 

Srimani V, Secretary of Siate. 

28 C. W. N. 779 : 81 I. C. 1004 : 

A. I, R. 1925 Cal. 65. 

....Ss. 622, 408 and 409 —Municipal requisi¬ 
tion ^Pfon'compliattce by owne>—Occupier of a Portion 
of the Property rendering compliance impossible- Action 
under S, 409 . 

It is unreasonable to construe S. 622 , cl. 3 of the 
Calcutta Municipal Act as meaning that an owner, 
who has not complied with a requisition for effecting 
improvements to any extent, is discharged from liabi¬ 
lity, merely, because the occupier of a portion of the 
land has rendered compliance impracticable only in 
part. Where though some of the tenants refused to 
afford facilities to the owner and thus rendered it im¬ 
practicable for him to carryout completely all the im¬ 
provements required by the Corporation, still the 
owner could have carried out some at least of the im¬ 
provement, the owner is discharged from liability only 
to the extent that compliance is rendered impossible 
by the conduct of the occupier. Even though the 
General Committee of the Corporation decides to take 
recourse to S. 409 of the Calcutta Municipal Act the 
owner is not forthwith absolved from the liability he 
has already incurred by reason of his failure to comply 
with the requisition under S. 401 . If the requisite 
improvements are carried out by the General Committee 
under S. 409 the default on the part of the owner 
vanishes but till the work is completed the default re¬ 
mains and with it the liability for prosecution. 1 
{Mookerjee and Rankin, JJf) CORPORATION OF 

Calcutta bejoy Kumar Addy. 

38 C. L. J. 360 : 27 C. W. N. 787 : 50 Cal. 813 : 

A. I. R. 1924 Cal. 334. 

— ' —S. 631— Limitation—Starts from date of ob' 

struction. 

The limitation under S. 631 runs from the date of 


CAL. POLICE. ACT (IV OF 1806V 

the lii>l c«unmission of the olfcncc. /.<•., the ilale when 
liie obstruction or projection was first placed over the 
street. (A*. R, Chatterji and Cuming, //-) NaRAVAN 

Kisskn Sen ?•. corporation of Calcutta. 

48 Cal. 602 : 22 Cr. L. J. 619 : 63 I. C. 155 ; 

33 C. L. J. 377. 

-S. 631—/. imitation. 

The applicant was prosecuted on a complaint, dated 
II— 5 — 1920 : the complaint alleged that the accused 
had about 5 —9 —1919 committed an offence under 
Ss, 374 and 466 of the ('alcutta Municipal Act by keep 
ing and using an unlicensed workshop for manufactur¬ 
ing articles of iron for purposes of trade. If eld, that 
the complaint was time barred under S. 631 . {A^ewbould 
and Suhrawardy, //.) X. K. SaRKAR V, HOWRAH 

Municipality. 22 Cr. L. j. 559 ; 62 I. C. 575 (c). 

-(Ill B. C. OF 1923.), Ss. 363, ZQ^—Calcntta 

Municipal Ad (/// of 1 S 99 , B. C.), .9. 449 — Bengal 
General Clauses Act (i of 1 S 99 , B. C), S. 8 — Effect 
of saving—Demolition order for building built with¬ 
out sanction before the nC7o Calcutta Municipal Act, 
1923 —Sanction by General Committee to proceed 7 inder 
S. 449 of the old Municipal Act, re-affirmed by the new 
Corporation—Demolition order is 7wt valid. 

A prosecution had been sanctioned by the General 
Committee under S. 449 of the old Act (HI B. C. 
of 1899 ), but the case was actually started under the 
new Act (III B. C of 1923 ^ by the new Corporation 
and notice upon the party was issued and an order of 
demolition was passed. 

field, that whether the proceedings were under 
S. 363 or 364 of Act HI, B. C. of 1923 , they were irre¬ 
gular and the order of the Municipal Magistrate was 
not justified as the party had not been heard by the 
Corporation before sanction for prosecution was given. 

further that the proceedings under S. 449 of 
the Calcutta Municipal Act (3 B. C. of 1899 ; could 
only be started by the General Committee and, there¬ 
fore, in respect of unauthorised structures which exis¬ 
ted before ist April 1924 , when the Calcutta Munici¬ 
pal Act of 1923 came into force, there was, after the 
passing of the latter Act, nobody competent to take 
proceedings under S. 449 of the Act of 1899 . {San¬ 
derson, C.J. and Panton, /.) RaM GOPAL GOENKA 

V. Corporation of Calcutta. 29 c. w. N. 898 : 

90 I. C. 317 : A. I. R. 1925 Cal. 1261. 

S* 531 —Order of Magistrate appointed under 
S. 531 is revisable by High Court—Cr. P. Code, 
S. 6. 

The Municipal Magistrate appointed under S. 531 is 
a Court of inferior criminal jurisdiction within the 
meaning of S. 6 , Cr. P. Code, and orders for demo¬ 
lition passed by such a Magistrate are subject to revi¬ 
sion by the High Court under Ss. 435 and 439 , Cr. P. 
Code. Further, an order for demolition is a judicial 
order and whether made in the exercise of the Magis¬ 
trate’s civil or criminal jurisdiction is open to revision 
by the High Court. 43 Mad. 146 (P. C.) Foil, (sa/t- 
dersofi, C. J. and Panion, /.) RaM Go PAL GOENKA 
V. CORPORATION OF CALCUTTA. 29 C. W. N. 898 : 

90 I. C. 317 : A. I. R. 1925 Cal. 1251. 

CALCUTTA POLICE ACT (IV OF 1866). 

“■ — D^ C. ifi Calcutta has no poxuer of detentioji 

fo-r imlimited period. 

There is no power of detention for an unlimited period 
m the Deputy Commissioner, Calcutta, by virtue of his 
being a Justice of Peace. {Mukerfee, /.) Emperor 

PANCHKURI Dutt. 52 Cal. 67 : 29 C. W. N. 300 : 

86 I. C. 414 : 26 Cr. L. J. 782 : A.I.R, 1925 Cal. 687. 



443 


QUINQUENNIAL DIGEST, 1921 — 1925 


444 


CAL. POLICE. ACT (IV OF 1866), S. 45. 

- S. 45— Bcnsd! Public Gamhlim; Act, (/!'’ of 

1913), 2— 'Gamiug'. 

S. 43 of the Calcutta Police Act must be read hav- 
ing regard to the definition of ‘Gaming’ in S. 2 of the 
Bengal I’ublic (iainbling Act. {^Sanderson, C. J. nud 
Richardson, /.) I^A.IR.ANOA LaL KaDIA v. EmPEROR. 

33 C. L. J. 287 : 25 C. W. N.. 428 : 
22 Cr. L. J. 699 : 62 I. C. 871. 

-S. 54-A — Condition precedent — Accused can be 

called upon to account for possession of properly only 
when it is heliei'cd to he stolen. 

There must ])e reason to believe that the property 
found in (he accused’s pos.session was stolen property 
as a preliminary condition before the accused can be 
called on to account for that possession. 20 B. 348 ; 
22 C. W. N. 936 and 23 C. W. N. 1053 . Kef. 
{Ne-ohould and Snhrawardy, /J) TULSI TELINIt^ 
Emperor. 50 Cal. 564 : 24 Cr. L. J. 372 : 

72 I. C. 372 : A. I. R 1923 Cal. 596. 

-S. 54-A— Essentials to he proved before con- 

7 -iction. 

For the puiposes of S. 54 .V of the Police Act it is 
obligatory on the prosecution to show that there is 
reason to l)eHeve that the goods had been stolen or 
fraudulently oljtaine<l. The n>ere evidence of the 
Police that second hand articles of clothing were re¬ 
covered from the house of the accused woukl hardly 
warrant one in saying that there is reason to believe 
(hat tlie articles found in the possession of the accus¬ 
ed had been stolen or fraudulently obtained. (/fWw- 
Icy and Suhrau'ardy, J J •) K.ASIK LaL ?/. EmPEROR. 

26 C. W. N. 712 : 71 I. C. 503 (1) : 
24 Cr, L. J. 151 : A. I. R. 1922 Cal. 492. 

-S. 54-A— Possession of article suspected — Con¬ 
viction. 

To justify a conviction under S. 54 -A of the Calcutta 
Police Act, there n^ust be reasot^ to believe that the 
article lias been stolen or fraudulently obtained. Xo 
conviction can be had in the alisencc of a reasonable 
ground for suspicion. {Richardson and Huda,JJ.') 

BaI Das V. ALI.M Bux Khan. 23 C. W. N. 1053 : 

59 I. C. 554 : 22 Cr. L. J. 122. 

— ■ —S. 62-A— Carrying kirpans, exceeding nine 

inches in length, in the tenon of Calcutta is illegal — 
Notificalion of Commissioner of Police, dated 7 .\st 
October, 1922 . 

The carrying of a sword by calling it a kirpan, ex¬ 
ceeding nine inches in length, in the town of Calcutta 
is an offence under S. 62 -.*\ read with notification of 
(Commissioner of Police, dated 21 st (October, 1922 . 
{Ghosc and Cuming, /J.) KiRPAL SiNGH 7 -. EM¬ 
PEROR. 50 C. 912 : 25 Cr. L. J. 1116(2) : 

81 I. C. 940 (2) : A. I. R. 1924 Cal. 231. 

CALCUTTA PORT ACT (III B. C. OF 1890). 

-S 83— Section prohibits structures on prii’ate 

land and thus interferes 7 oith private rights. 

S. 83 does expressly deprive owners of property of 
their rights. It prohibits the erection of certain struc¬ 
tures on private land, i.c., land below high-water mark 
which is clearly an interference with the rights of the 
owners. If it were assumed that all land below high 
water mark is the property of the Crown to which no 
other person had any rights, the provisions under the 
Act would have been superfluous since it would not be 
necessary to provide a special statute for the removal 
of structures erected by trespassers. {fVeu>bould and 
B. B. Ghose, //.) RaDHA KiSSEN ChaMRIA 
King Emperor. 51 Cal. 1030 : 

84 I. C. 941: A. I. R. 1925 Cal. 404 (1), 


CAL. RENT ACT (III B. C. OF 1920), S. 2. 

- S. 83— Adding bandh to Hoogly river _ Addi¬ 
tion is an erection. 

If a person adds a platform or bandh to the existinc 
bed of Hoogly river, within the limits of the Port of 
Calcutta, it is an erection within S. 83 . {Teunon and 
Suhra-iVardy, J/f) BENODE BEHARI BaGBI v 
Hook. 22 Cr. L. J. 604 : 62 I. C. 328 (Cal.) 

- S. 84 — Conviction under — Commissioners 

themselves should remove obstructions. 

Where a person is convicted under S. 84 he should 
not be directed to remove the obstruction. The Port 
Commissioners should themselves remove the obstruc¬ 
tion under S. 84 ( I ). {Teunon and Suhrawardy^ JJ \ 
BENODE BEHARI BAGCHI v. HOOK. 

22 Cr. L. J. 604 : 62 I. C. 328 (Cal.). 
CALCUTTA RENT ACT (III B. C. OF 1920). 

- Lease including property outside Calcutta _ 

Parties n^t really intending to create tenancy in res¬ 
pect of such property— Rent Controller has inrisdie 
tion to fix standard rent for the property in Cal¬ 
cutta. 

Where a lea.se of property in Calcutta included also 
property outside Calcutta to which the Calcutta Rent 
Act could not apply and it was found that there was 
no genuine intention on the part of the lessor that the 
tenant should be put in possession of that property, 
and that such property was included in the lease to 
evade the provisions of the Rent Act : 

Held, that the Rent Controller had jurisdiction to 
fix a standard rent in respect of the Calcutta property. 
{Greaves and B. B. Ghose, // ) L. R. COUNSELLz/. 
SUKUMARI DEBI. 

30 C. W. N. 114 : A. I. R. 1926 Cal. 26o' 

- Premises let for more than Rs. 250 before 

eVovember, 1918 —Application after the Act to fix 
standard rent of a part of the premises—Court can 
find xohaf proportion of rent should be fixed for the 
Part. 

Where certain premises were let out before ist 
November 1918 for more than Ks. 250 and after the 
Act an application was made to fix the standard rent 
of a portion of the premises originally let: 

Held, that the Rent Controller has power, for the 
purpose of fixing standard rent, if necessary for him, to 
decide what portion of the rent originally paid for the 
entire premises was to be allocated in respect of 
premises in respect of which an application is made, 
so as to determine whether he has jurisdiction to deal 
with the matter. {Greases and Mukerjee^ JJ*^ 

Hur.suk Das v. Gour Charan. 

87 I. C. 796 (1) : A. I. E. 1926 Cal. 372. 

- Revision of Rent Controller's decision. 

The Rent Controller’s ('ourt is a Court of civil 
jurisdiction and the High Court has power to revise 
the Controller’s orders under its general power of 
superintendence under S. 107 of Government of India 
Act. {IVoodroffe and Ghose, JJ.') ABDUL HaQ v, 
Mohammaddin. a. I. B. 1923 Cal. 311. 

-Ss. 2, 4 and 16 — Applicability of — Furnished 

premises—Hire of furniture — Powers'of Rent Control¬ 
ler—Standardisation of rent—Contract rate if re- 
coverable. 

A flat or house is certainly within the definition of 
“ premises ” in the Calcutta Rent Act but furniture is 
not. A furnished flat or house is not necessarily a 
distinct, concrete, indivisible thing, though it may 
be so treated either by statute or by agreement of 
parties. The contention that no order can be made 
by the Rent Controller standardising the rent of “ pre¬ 
mises ” where the ‘’premises ” are comprised in fur¬ 
nished flat cannot be maintained. This is equally 
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CAL. RENT ACT B. C. OF 1920), S. 2. 

true with regard to the certification by the Controller 
of the standard rent in cases where S. 2 (/). (/) and 

( 2 ) \ apply and to cases where he fixes it under S. 15 

( 3 ) * Controller has no power to fix the hire of 

furniture. Though the Controller or tribunal may make 
an order standardising the rent to be paid in respect of 
premises when such premises have been let at a sum 
which includes payment for the use of furniture, the 
parties to the agreement remain under their original 
liability, whatever effect such order may have as be¬ 
tween other parties or in other circumstances. 

land.J.) Ellen Eveline Wells v, John Dic¬ 
kinson & Co., Ltd. 28 C, W. N, 774 : 81 I. C. 853 : 

A. I. R. 1924 Cal. 868 . 

-S. 2 (c )—Definition of premises. 

To see whether a property comes within the term 
premises’ as defined in the Act it is necessary to 
ascertain the purpose for which the premises 
were. The Rent Controller will have to deter¬ 
mine whether the premises in question were let for the 
purposes mentioned in S. 2 , clause (r) of Calcutta 
Rent Act, though on the question what was the pur¬ 
pose of the original letting the actual user of the 
premises may be evidence. iJVcodi'offe and Chose, 
//.) ABDUL HaQ V. MOHAMM.AD DIN. 

A. I. R. 1923 Cal. 311. 

- ■ -■—S. 2 (e)— Premises—Part of hnt is not. 

part of hut is not covered by the definition of 
premises in S. 2 {o') of the Calcutta Rent Act for find¬ 
ing a standard rent in respect of a portion of a hut 
cannot be maintained. (JVoodroffe and Chose, JJ.) 
RAM GOLAM KaLWAR V, GUMTI SHAW. 

69 I. C. 976 (Cal.) : A. I. R. 1924 Cal. 535 (2). 

-- Ss. 2 (e) and 16— ‘‘Premises'—Workshop is 

not—Standardisation of rent. 

A workshop does not come within the definition of 
'premises’ll! S- 2 of the Act and the fact that the 
engineer used a room for retiring or for office, does 
not make a difference. An application for standardisa¬ 
tion of rent, therefore, is not applicable to a work¬ 
shop. {^Ckatteriee and Cuming, JJ.') INDI.AN EN¬ 
GINEERING Co., Ltd. V. Gladstone Wyllie & 
Co. 26 c. W. N. 102 : 68 I. C. 907 ( 2 ). 

-Ss.2(f), (i), (ii), (iii) and 15 —Standard 

rent—Fixed by the Act. 

“ Standard rent ” means the rent as per clauses (/) 
or clause (//) or clause (///) of section 2 (/■) of the 
Act ; that is, it may be as described in (i^ or (//) or 
{Hi) in S. ( 2 ) (/■). It is intended by the Act that prima 
facie the standard rent mentioned in S. 2 {f) (/) 
should be the standard rent in the absence of any ap¬ 
plication by the landlord to fix it at a higher rate 
under S. 15 . {Sanderson, C. J. and Biukland, J.) 

W. T. Avery Ld. v. Kessoram fodder. 

30 C. W. N. 152. 

” ■ -Ss. 2 (f), (ii) and 15 —Portion of premises — 

Suh-letting—First letting—Standard rent h<no calcu¬ 
lated. 

The object of including in the definition of “ land¬ 
lord ” a tenant and m the definition of a “ tenant ” a 
sub-tenant is to extend the benefit of the Rent Act to 
subtenants. Standard means a rule or model and can 
only be one. The whole object of the Act is to prevent 
tenants being made to pay rents which the legislature 
considers excessive or unreasonable. Standard rent 
means the rent at which the premises were originally 
. Consequently if a tenant sub-lets a portion of the 
premises, the standard rent of the portion so sub-let is 
to be determined according to S. 15 ( 3 ) of the Act and 
not under S. 2 (/), («) of the Calcutta Rent Act. 
Under S. 15 ( 3 ) the part sub-let is taken to have been 


CAL. RENT ACT (III B. C. OF 1920), S. 4. 


tenant. {Chatterfee and Cuming, J J,) ROBEIRO 

Elias S. m. Jacob. 


^27 C. W. N. 569 : A. I. R. 1923 Cal. 563. 

Ss. 2 (g) and 11 (5)— Penant, meaning o f 
Suit before the Act — Non-payment of roU—Forfeiture 

The word ‘ tenant ’ is used in a special sense in the 
•Act of 1920 and includes a person whose tenancy has 
e.xpired even before the Act. Such a tenant is entitled 
to the benefit of the Act even if a suit for ejectment 
was instituted before the Act came into operation. If 
the tenant does not pay rent under S. 11 ( 5 ) he is not 
entitled to the benefits of S. ii. {Pankin, J.) 

Bithaldas Chandak V. Lalbehari Dutt. 

25 C. W. N. 967 : 68 I. C. 361 ; 49 Cal. 369 • 
_ . ^ ,, A. I. R. 1922 Cal. 391. 

Ss. 4 and 11 Alonthly tenant uftder owner of 
pre7m ses^S tatutory tenatit —Statidard reyit— Agree¬ 
ment to Pay ifiereased rent to owner^Lease for two 
years—/llegality of oblect—Contract Act. S. 23 . 

The defendant, a tenant, of a flat at a rent of Rs. 6 c 
a month, under the owner of the premises, was 
holding as a monthly tenant. The position of the de¬ 
fendant while the Calcutta Rent Act was in force was 
that he was the statutory tenant of the flat liable to 

pay the standard rent defined in S. 2 , cl. (/*). The 
owner on 11 — 6—1920 wrote to the defendant refusing 
the defendant’s tender of rent af ihe old rate and 
suggesting that the defendant should move the Rent 
Controller to fix the standard iients. lu August, the 
owner gave the defendant notice to quit by the end of 
September on the ground suggestetl bv S. ir, cl. ^ /. r. 
for arrears of rent. The defendant replied that he had 
deposited the rent with the Controller. On 26 - 10-1920 
the owner granted to the plaintiff a lease of the 
flat for a tenn of 2 yeai-s at a monthly rent of Rs. 100 
for the first year and Rs. no for the second 
year. The owner gave the defendant notice of the 
lease, requested him to attorn to the plaintiff as land¬ 
lord till the end of October, and, thereafter, in pursu¬ 
ance of a notice to quit already served upon him, to 
give vacant possession to the plaintiff. The defendant 
replied claiming the protection of the Kent Act and 
refusing to vacate. Subsequently however he attorned 
to the plaintiff to the extent of depositing with the 
Controller rent at the old rate for payment to the 
plaintiff and of applying to the Controller to fix the 
standard rent as between the plaintiff and himself. 
The application was made in March 1921 , and by an 
order, dated 30 - 5 - 1921 , the Controller fixed the stand¬ 
ard rent at Rs 85 . After the order on the 31 st May the 
plaintiff’s solicitors wrote to the defendant giving him 

a fresh notice to quit by the end of June 1921. It was 

asserted that the plaintiff required the premises for his 
own occupation. This notice was also ineffectual and 
in July 1921 , the plaintiff filed his suit claiming vacant 
possession of the flat and mesne profits at the rate of 
Rs. 100 per mensem. Held, that the object of the 
lease by the owner in favour of the plaintiff was clearly 
to avoid the provisions of the Rent Act and to get a 
higher rent than was allowed by the Act and that the 
agreement of lease was void as being opposed to pub¬ 
lic policy and the provisions of the Rent Act. {Sander¬ 
son, C. J. and 'Richardson, J.) SaLEH AbRAHAM v. 
MaNEKJI COWASJI. 50 Cal. 491 : 75 I. C 621 : 

A. I. R. 1924 Cal. 57. 

-S. 4 (3)— De7nise for 3 years — Provisio7i for 

renewal—Revision under S. 115, C. P. Code. 

Where the demise was clearly for a period of three 
years the fact that there was option for renewal for a 
further period of three years after the expiration of 
the first three years does not make it a lease for five 
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CAL RENT ACT > itl B. C. OF 1020). 3. 4. 

\r.n.~ or within the menning of S. ^ 

V If the Kent Controller has refused to e.vorcise tl\e 
Tiirisdiction (onferrrd upon him by the Calcutta 
Kent Act ; the Iligh Court will interfere under S. 115 . 
{Gyr>77rs and C/t'osc. JJ.') IlASANTA CH.AKAN SinHA 
r K\I\N1 MOHAN C HATTEKJI. 49 Cal. 928 : 

26 C. W. N. 711 : A I. R. 1922 Cal. 614. 

-S. 4 O') (iv)— Lrasc for 3 yoars -njith opiion 

to ro/U'to for like period /.f not one for five years and 
itf’oards. 

A lease for a period of three yeai-s reserving an option 
to renew It for another period of three years cannot 
be taken to be a lease for “ five years and up.vards” 
within the meaning of S. 4 ( 3 ) of the Calcutta Rent 
Act. Hence an application to standardise the rent does 
li^'. {GreaTu's and G/iose, J J •') BaSAN'J'A CHAWAN 
S/NHAr-. RaJAN! MOHAN CHATTKRJI. 

49 Cal. 928 : 39 C. L. J. 85 : 

26 C. W. N. 711 : A. I. R. 1922 Cal. 514. 

-Ss. 8 and 14— AffUeation for standardization 

of rent must Ik- decided thont^h relationship of landlord 
and tenant ceases after proeeedin,^s are hep^un. 

There is nothing in the Act to justify the dropping 
of a proceeding which has l)een started regularly under 
the Act liecause one of the parties was not at the date 
of the hearing occupying the position which he did at 
the commencement of the case. When a case has 
been regularly started there must be some direct pro¬ 
vision in law to disqualify it from being carried to the 
end. {Snhra 7 oardy and^'acte, J J.) F. 1). HEI.LENS’ v. 
T. EI.KE. 51 Cal. 577 : 78 I. C. 874 : 29 C. W. N. 30: 

A. I. R. 1924 Cal. 715. 

S. 8 — Standard Rent, increase of, by Presi¬ 
dent of '/'ribnnal—JVoiiee is not necessary to entitle 
landlord to recover rent. 

A notice under S. 8 of the Kent Act is not necessary 
when the standard rent is fixed by the (^orlroller and 
has been further increased by the President of the 
Tribunal, the landlord having complied with the pro¬ 
visions of S. 8 as regards the increase allowed by the 
('ontroller. A certificate from the t’onlroller is not 
necessary in order to entitle the landlord to recover 
the rent so increased by the President of the Tribunal. 
{Sanderson, C. J. and Richardson, J.') Cf)HEN v. 

DIAS. 26 C. W. N. 961 : 701. C. 661 : 

A.I. R. 1922 Cal. 475. 

■ S. 11— ProT'iso —Kona fide rctfttiretnestts of 
landlord—Standardisation of rent—Refitsal to accept 
•—Deposit of rent inith Controller. 

A landlord who has premises sufticient for his re¬ 
quirements should not be allowed to eject tenants be¬ 
cause he chooses for his own convenience or profits to 
deprive himself of the use of the premises which he 
is occupying and then to say to his other tenants “ha¬ 
ving deprived myself of the use of the premises which 
I hitherto occupied, I therefore require the house in 
which you live for my own occupation and I now pro¬ 
pose to eject )'Ou.” To allow such a plea would be to 
defeat the object of the Act and in sucli circumstances 
a landlord cannot be said bona fide to require the 
premises for his own occupation. It is not enough 
that a plff, in order to defeat a plea under the Calcutta 
Kent Act should merely say that he desires the pre¬ 
mises for his own occupation. The word in 

the Act is not “desire “ but “require”. This involves 
something more than a mere wish and it involves an 
element of need. It is not necessary for a tenant to 
offer rent to his landlord every month and obtain a 
refusal evei 7 month from him before he is entitled to 
pay to the rent collector. It was not intended that by 
the Act that such a pass should be gone through every 
month when the relations are such that the landlord 


, CAL. RENT ACT (HI B. C. OF 1920,', S. 11. 

rcfuse.s to accept the rent and the tenant is justified in 
paying the rent to the (.'ontroller month by month once 
there has been a refusal by the landlord to accept. 
Where the rent had not been standardized by the 
Rent Controller and no agreement between the parties 
to pay the increa^ied rent had been entered into, the 
question as to whether the tenant has paid rent to the 
fullest extent allowable by the Act does not arise 
{Bnckland. /.) KkKHABCHAND DOOGAR v. J. R* 
irCRU7. -26 C. W. N. 499 : 69 I. C. 963 • 

A. I, R. 1023 Cal. 223 ! 

-S. 11— Applicability. 

The Kent Act does not expressly exclude S, 114 , T. 
P. Act and it cannot abrogate the provisions of the 
section. {Crea--es, /.) AhinDRA v. Twiss. 

49 Cal 160 : 70 I.C. 75 : A.I.R. 1922 Cal. 394, 

-S. H —Benefit of section A defaulting tenant 

is not entitled toil. 

The Act gives to a mere monthly tenant considerable 
I fixity of tenure upon a condition, namely, that he is a 
rent-paying and not a defaulting tenant. Where the 
sum of money which the tenant had paid to the Rent 
Collector was insufficient to meet either the contrac¬ 
tual rent or the rent allowed under S. 2 (i) of the Act 
or the rent ultimately fixed as the standard rent by 
the Controller : Held, the tenant was not in the cir¬ 
cumstances a person who was entitled to the benefit 
of the provisions of S. ii of the Act. {Rankin, /.) 

I. j. COHEN S. K. Hottinger. 49 Cal. 383 : 

69 I. C. 988 : A. I. R. 1922 Cal. 380. 

—-S. 11— Satisfactory cause. 

Where the defendant lessee of certain premises 
intimated to the plff. landlord of his intention to 
' quit the premises on the expiration of the lease, and. 
thereupon the plff. agreed with E to let it to him 
from that date, held, that this ^Yas a cause which 
ought to be deemed satisfactory within S. ii ( 1 ) of 
the Act, The grounds upon which a landlord can 
successfully claim an order for possession are not 
limited to the grounds mentioned in the section. The 
Court can exercise discretion in his favour upon any 
other grounds which might appear to the Court to be 
satisfactory. {Chose, J.) MaNMATHA NaTH v, 

Walter Locke. 

68 I. C. 417(2) : 25 C. W. N. 1012. 

- —S.l\{l)~Breach of covenant by tenants to 

repaif—Removal of ti.xtures contrary to covenant '-Te¬ 
nants loere held no* liable to forfeit the protection of 
the Rent Act. 

The defendants had committed a breach of one of 
the covenants in that when they vacated the premises 
they removed certain fixtures which they had no right 
to remove and when they gave up possession the pre* 
mises were not in good and substantial repair and con¬ 
dition in accordance with the terms of the lease. 

Held, that the fact that the defendants had commit¬ 
ted a breach of that covenant when they gave up 
possession of the premises was not sufficient to disen¬ 
title them to the protection of the Rent Act during 
the whole of the period during which they were hold¬ 
ing over after the expii^ of the term of their lease 
and that the landlord was merely entitled to damages 
for the breach of covenant and not to any mesne 
profits on the footing that the tenant’s possession after 
the expiration of the term of the lease was wrongful. 
{Sanderson, C. J. and Rankin, /.) G, M. HaY 
BanomaLI MULI.ICK. 86 I. C» 689 : 

29 C. W. N. 636 : A. I. R 1926 Cal. 791. 

--S. 11 (4) and (5)— Landlord refusing reui 

—Rent controllers Office closed at expiry of fortnight 
from due date for rent—Rent paid at earliest oPpor- 
1 tunity after re-opening — 6 *. 11 ( 4 ) and ( 5 ) are suffi- 
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CAL. BENT ACT (III B. C. OF 1920), S. 11 ( 6 ). 
ciently complied with. 

Where a landlord refused to accept the rent offered 
by the tenant and at the expiry of a fortnight from 
the date on which the rent became due, the Kent Con¬ 
troller’s Office was closed on account of some holidays 
and the rent was paid into his office at the earliest 
opportunity after the re-opening of it : 

Held, that there was sufficient compliance with the 
section. {Sanderson, C. J. and /Gankin, J.') G. M. 

Hay V. Banomali Mollick. 29 C. W. N. 636 • ' 

88 I. C. 589 : A.I B-. 1925 Cal 791. i 

-S. 11 {b')—Conditions for the tenant availing \ 

himself of the benefit conferred by the rlct. \ 

The intention is to give the tenant the benefit of the 
section if he complied with two conditions : in the first : 
place he must have paid any arrears of rent which 
might be due at the time of the passing of the Act 
within 3 months of the conimeccement of the Act ; 
and secondly, he must pay the rent to the full extent I 
allowable by the Act within the time fixeef by the , 
contract with his landlord and in the absence of any 
such contract by the 15 th day of the month next ' 
following that for which the rent is payable. {Sander¬ 
son, C. J. and Bnekland, /.) \\. & T. AVFRY, LTD. 

V. KeSSORAM I’ODDER. 30 C. W. N. 152. 

-S. 11 ( 0 ) —Benefit of Act when claimable — 

Failure to pay in time^Effect^Agreement to extend 
time. 

Where in a suit in ejectment, the benefit of the Rent 
Act is claimed, the defendant must show that he has 
paid arrears within 3 months of the Rent Act coming 
into force, and subsequently paid his rent regularly 
within the time fixed in the contract with his land¬ 
lord, or, in the absence of any such contract, by the 
15 th day of the following month, or in the event of 
the landlord refusing to accept rent, by depositing it 
with the Rent C ontioller within a fortnight of its be¬ 
coming due. Where there is an agreement to extend 
time for payment before the rent actually becomes 
due under the lease, then the time within which rent 
has to be paid under 8 . 11 ( 5 ) may be the extended 
date, but where default has already taken place, subse 
quent acceptance of rent by the landlord does not take 
the matter out of S. ii ( 5 ). {Buckland, /.) 

Jetwa Bhulchand zy. Grace. 26c. w n 678- 

70 I. C. 494 (2) : A. I. R. 1923 Cal. 227^ 

“ —S. 11 (5) — Mo7ttkly tenant—Notice to quit be¬ 

fore the Act — Landlord's right to elect. 

If the tenant does not pay regularly the rent charge¬ 
able under the Act, he is not entitled to the benefits of 
the Act and the landlord is entitled to get an order 
for ejectment. The Rent Act puts a tenant who com 
phes with its conditions into much the same position 
as a tenant who is entitled to a term. At all events it 
gives him some fixity of tenure so long as the Rent 
Act is in force ; but that privilege is given to a tenant 
who pays his rent and performs the conditions and to 
no one else. {Ranktn, Jf) BitHaL DaS ChandaK 
V. LaLBEHaRI DUTT. 49 C. 369 : 68 I. C. 361 : 

A. I. R. 1922 Cal. 391. 

T —Application by tenant for standardisa¬ 

tion of rent—Effect of ceasing to be tenant—Suit if 
abates—Parties. 

^ tenant applied for standardisation of rent 
matter came on for hearing w-as eject¬ 
ed by decree of Court, the proceedings under the 
Rent Act do not determine. The new’ tenant who has 
come in is not a necessary party, but can apply to be 
heard in fixing the rent. {Sukrawardv and Page, JJ.^ 
Bellow v. Elke. 51 Cal. 677 : 78 I. C. 874 : I 

29 C. W. N. 30 : A. I. R. 1924 Cal. 715. ( 

Q. D,—VOL. I —29 


CAL. RENT ACT (III B. C. OF 1920). S. 15. 

® and 6 Premises let at low rent 
caving to want of repairs—Standard rent—Meaning 
of—Rent not raised since November 1918 — Effect of. 

Where the Controller of Rents has enquired into the 
question whether the building was let for residen¬ 
tial purposes or for the purposes of a shop or an office, 
and he has come to the conclusion on ample evidence 
that the letting was not for the purposes of a factory, 
the decision must stand. The state of mind of the 
tenant at the time as to what he intended to try to do 
in future is by no means conclusive on this point. It 
is not for the Court to say whether or not the evidence 
of that witness was fully and effectively appreciated by 
the President and the High Court is not entitled to 
revjse his decision even if on going through the evi¬ 
dence it should think that he has devoted an insufficient 
amount of attention or attributed an insufticient im¬ 
portance to one element of a question of fact. In 
Older that it may be a question at large how much the 
.standard rent should be, there has, first of all, to be a 
finding uithin one or other of the .sub-divisions of 
cl. ( 3 ) of S. 15 . It is suggested by the language of the 
second part of the proviso to S. 15 of the Calcutta 
Rent Act that where rent has not been increased since 
the 1 st day of November 1918 . as in the present case 
the rent must be unduly low. That, however, is not an 
enactment but only a suggestion arising out of the 
provision dealing with the details of the subiect and 
whether that suggestion is well founded in any parti¬ 
cular case is purely a question of fact. The legislature 
has not thereon enacted a presumption which binds 
the hands of the Controller when considering whether 
the rent on the ist November 1918 . was or was not 
unduly low’. The test throughout the Act is intended 
to be the actual rent, that is to say, the rent at which 
j the premises were let in fact on the ist day of Novem¬ 
ber, 1918 . Under cl. ( 1 /). the Controller has to ask 
himself whether that rent at that date was unduly low 
and the reference there is not to a hypothetical or 
notional state of normal repairs but to the actual con¬ 
dition of the premises as compared with the actual 
rent paid or agreed to be paid. The rent at which 
premises were Jet on ist November 1918 cannot be 
treat^ed as “unduly low” within S. 15 ( 3 ) {d) merely 
on the ground that the premises would h%ve been let 
at a higher rent on that date if the repaiis of the pre¬ 
mises had not been previously neglected. {Rankin 
and Page, //.) BaSANTI ChaRAN SINHA v. RaJaNI 
Mohan. 28 C. W. N. 467 : A. I. R. 1924 Cal. 629 
—-—S. lb—Order reiecting—Application for stand¬ 

ard rent—Interference-^Government of India Act 
S. 107 * 

is a Court subordinate to the 
High Court which can revise orders under S. 15 of the 
Calcutta Rent Act in virtue of its powers of superin¬ 
tendence under S. 107 of the Government of India Act 
LnderS. i 5 of the Rent Act it is obligatory on the 
Kent Controller to grant a certificate certifying the 
standard rent. Where the rooms let are certain, easily 
ascertainable one.s and subject to no doubt, the order 
of the Rent Controller rejecting an application for 
fixing a standard rent is liable to be set aside. {Rankin 

J.) ALLEN Bros, and Co. v. Bando and Co * 

49 Cal. 931 : 70 I. C. 371 : 26 C. W. N. 845 : 

„ _ ^ A. I. R. 1923 Cal. 169*. 

—^^~~Rent Controller—Stains aitd functions 
of—Order of Rent Controller—Revision—Govt of 
India Act, S. 107 . ' 

The High Court has the power of revising the Rent 
Controller s orders under its original powers of superin- 
tendence under S. 107 of the Government of India 
Act. yChatterjee and Cuming, JJ.') CHATTERJee z/. 
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CAL. RENT ACT (III B. C. OF 1920), S. 15. 

TRIBEDI. 49 Cal. 528 : 26 C.W.N. 78 ; 68 I. C. 274 : 

A. I. R. 1922 Cal. 427. 

- , —S. 15 — Order rciecting — Application for 

standard rtv//—Locus stanili of applicant—Revision of 
rent — C oitroUers order. 

The petitioner a woman of the town apphefl to pe 
Rent Controller under S. 15 of the Act for standar^sa- 
tion of the rent of the premises occupied by her. Ihe 
application was dismissed on the ground that the peti¬ 
tioner had no lo.us standi. It appeared, however, that 
the landlord, the opposite party, did not set up the in¬ 
validity of the tenancy but invited the Court to fix the 
standard rent at a certain amount, //eld, that in the 
circumstances of the case the Rent Controller should 
have entered the application. An application in rev-i- 
sion against the order of the Rent Controller made 
under S. 15 lies on the Appellate Side of the High 
Court. iChattcriee and Pearson. //.) KaLI DASI 

z.. Kasm L-\L. 64 I. C. 709 : 28 C. W. N. 52. 

--- ^8.15(1) —Standard rent. 

Standard rent can be fixed before expiry of the lease. 
{Chatler/ee and Cuming. JJ.) CH4TFERJEE Z'. 
TRIBEDI. 49 Cal. 523 : 26 C.W.N. 78 : 68 I. C. 274 : 

A. I. E. 1922 Cal. 427. 

I _S. 18 — IVeiu point cannot be raised before Pre' 


sidisnl m rdvision for the first time. 

Under the Act the Controller should first form his 
opinion whether the rent on the prescribed date was 
unduly low under cl ^d) of S. 15 (. 3 ) of the Rent Act, 
and then he is to exercise his discretion in fixing the j 
standard rent. When he does that it is open to the 
President of the Tribunal to r<=:vise that order on an j 
application made by any of the parties, but it is a 
wrong application of tlie word “ revision ” to say that 
although the decision of the Rent Controller was not 
sought for on a particular point it was open to any of 
the parties by an application for revision to the Presi¬ 
dent of the Tribunal to start a new point altogether 
and to have his decision—not revising a decision of the 
Rent Controller but a new decision of his own -for the , 
first time. (^Cuntin^ and B. B. Ghosey J J •') L. R. | 
COUNSELL V. SUK.UMARI DEBI. 42 C. L. J. 588 : 

30 C. W. N. 116 : A. I. R. 1926 Cal. 305. 

_S. \%^Snb lease in favour of prostitutes does 

not affect v^idity of contract but cohere purpose of 
letting is continuing a brothef contract is void and 

standard rent can't be fixed. 

Where the premises are rented for the purposes of 
continuing a brothel and are used as such, the contract 
becomes void and the Rent Ccmtroller will not take 
action on an application of a party for fixing standard 
rent. But the mere fact that the house in question is 
in the occupation of prostitutes as sub-tenants does 
not necessarily affect the validity of the contract be¬ 
tween the landlord and the tenant. (^Pearson and 
Graham. J J.^ KaDHA KaNTA DaS v. PONKOJINI 
I>£VI 51 Cal. 1005 : 80 I. C. 682 : 

A. I. R. 192) Cal. 315. 


I _S. 18 —Objection to Controller's iurisdiction — 
Revision bv Iniprovement Tribunal—Competency. 

In a rent standardising case the landlord 
objected to the Controller’s jurisdiction on the 
ground that the subject-matter of the pro¬ 
ceedings could not come under the term ‘ premises*. 
On the objection being overruled, he applied to the 
President of the Improvement Tribunal for revising 
the order ffeld. the landlord was entitled to a deci¬ 
sion on the question, and the fact that he objected to 
the jurisdiction of the Rent Controller did not disen¬ 
title him to his remedy under S. 18 of the Rent Act. 
{Ghose and Panton, //.) DAMANIA BROTHERS & 

CO. V. JASTON & CO. 27 C. W. N. 287 : 


CAL. BENT ACT (III B. C. OF 1920), S. 24. 

73 I. C. 47 : A. I. B. 1923 Cal 180. 

--— S. 18— Order of Rent Controller fixing stand. 

ard rent is open to revision 

The Act contemplates fixing of the standard rent by 
the Controller even in cases not coming under S. 16 ; in 
other words in cases coming under S. 2 if) (/). The 
order under S. 2 {f) (//) of the Rent Controller is 
therefore liable to revision under S. 18 of the Act. 
iChatterfee and Panton, JJ.) ASUTOSH CHATTER- 

JEE V. Upendra Chandra Aich. 37 C. L. J. loi: 

72 I. C. 221 ; 27 C. W. N. 50 : A. I. R. 1923 Cal. 33. 
—--s. Calcutta Improvement Tribunal Rent 

Controller — Order — Revision. 

The President of the Improvement Trust Tribunal 
had no jurisdiction to revise the Rent Controller’s 
order when the latter did not fix a standard rent. 
iChatterjee and Cuming, J J O ChaTTERJeE v. 
TRIBEDI. 49 Cal. 528 ; 26 C. W. N. 78 : 

68 I. C. 274 : A. I. E. 1922 Cal. 427. 

— —Ss. 18, 24, \^\-‘Calcutta Improvement Tri¬ 
bunal-Power of President—Order for costs. 

The jurisdiction exercised by the President of the 
Calcutta Improvement Tribunal under S. iS of the 
Rent .Act is civil jurisdiction, so that in proceedings 
under the section the President is a Court of civil 
jurisdiction within the meaning of the Code of Civil 
Proceduie and under S. 141 of that Code as well as 
under the specific provision of S. 24 of the Rent Act, 
the procedure laid down in the Code in regard to suits 
applies as far as may be to such proceedings. Thus the 
President is vested with powers of a Civil Court and 
he can pass an order for costs and enforce the same. 
{Ckatterjce and Chotzner, J J.) BATAKRISTO PRA* 
man IK V. A. K. Roy. 65 I. C. 177 *. 26 C. W. N. 30. 
—— S. 20— Summary enquiry — President of Im¬ 

provement Tribunal has power to hold—Criminal 
Procedure Code, Ss. ^ ( 2 ) and 29 . 

The President of the Calcutta Improvement Tribu¬ 
nal is competent to hold the summary enquiry referred 
to in S. 20 of the Calcutta Rent Act under the pro¬ 
visions of Chapter 22 of the Criminal Procedure Code. 
{Ghose and Cuming. J J.) ISHAN CHANDRA SaRKAR 
V. Manmatha Nath Dutta. 37 C. L. J. 298 : 

71 I. C. 611 : A. I. R. 1923 Cal. 339. 

-—S. 20, R. 4—/r ultra vires. ^ 

S. 20 of the Calcutta Rent Act, because it consti- 
tutes a new Criminal Court is not ultra vires of the 
Governor-in-Council of Bengal and the Acts mention¬ 
ed in it come within the definition of ‘ offence * con¬ 
tained in S. 4 io) of Cr. P, Code and create a new 
offence Rule 4 under the Act is not an “enactment” 
under S. 5 ( 2 ) of the Cr. P. Code and is ultra vires of 
the rule-making power of the Government iSanderson, 
C. I. and Richardson, /.) GOBARDHONE DaS v. 
DOOLICHANU. 33 C. L. J. 551 : 25 C. W. N. 661 : 

61 I. C. 210 : 22 Cr. V J- 354. 

-S. 23, R. 24—Jurisdiction—Rent Controller’s 

Court is one of civil jurisdiction. {Cha/terjee and 
Cuming, 11.) CHATTERJEE i'. TRIBEDI. 

49 Cal. 528 : 26 C. W. N. 78 : 

68 I. C. 274 : A. I. R. 1922 Cal. 427. 

■ -S. 24— Application for revision cannot be 

treated as suit. 

S 24 apparently lays down that where there is a 
decision of the Controller on a particular question the 
President in revising that decision may take further 
evidence and come to his own conclusion having the 
decision of the Controller before him, but it does not 
mean that the President can treat the application for 
revision as a suit irrespective of what was done before 
the Rent Controller. {Cuming and B. B. Ghose% JJ^ 
L. R. COUNSELL V. SUKUMARI DEBI. 
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-CAX.. RENT ACT (III B. C. OF 1920), S. 24. 

42 C. L. J. 588 : 30 C. W. N. 116 : 

^ ^ A. I. R. 1926 Cal. 303. 

--S. '2A—Reference to the High Court—Rent 

Controller—Proceedings before. 

The Court of the Rent Controller is in certain res¬ 
pects a Court of Civil Jurisdiction, but a Rent Con¬ 
troller is not competent to make a reference under 
O. 46 % R. I, C. P. Code. i^Suhrawardy and £>uvaf 

.//.) Tanckfd V. Rai Bahadur d. n. Mullick 

40 C. 1. J. 578 : 29 C. W. N. 521 ; 

1925 Cal. 391. 

-(I OF 1924). 
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- Proceedings before President, C. I. T not 

<mer on 3l-3‘24—Premises of higher monthly rental 
than Rs. 250 on i-i 1 - 18 — at>peal lies to President, 

'C* • 

By the Calcutta Kent (Amendment) Act, 1024 
(Bengal Act No. i of 1924 ) the duration of the Cal¬ 
cutta Rent Act of 1920 was extended until the end of 
March 1927 , but it was provided by this last amending 
Act that after the 3*^^ \farch 1924 , the principal Act 
•should cease to apply to any premises the rent of 
which exceeded Rs. 250 a month or Rs. 3,000 a year 
•on the 1 st November 1918 . * 

Held, that the President of the Calcutta Improve¬ 
ment Tribunal was right in holding that by virtue of 
this proviso he could not entertain appeals to him from 
decisions of the Rent Controller in cases in which the 
proceedings before him had not terminated on the 31 st 
March 1924 , if such proceedings related to premises 
the rent of which exceeded Rs. 250 a month or 
Rs. 3 ,oco a year on the ist November 1918 . (^Greaves 
■and Chakravarty, //.) KUNDAMUL DaLMIA v. W. 

52 Cal. 561 : 86 I. C. 139 : 
29 C. W. N. 281 : A. I. R. 1925 Cal. 571. 

CALCUTTA SUBURBAN POLICE ACT (II OF 1866). 

Ss, 18 and 51— Place of public resort. 

A stall on which soda-water is sold, not for the sake 
•of consumption on the premises, is not a place of 
public resort within S. 18 . iNewbould and Sultra- 
Tvardy, //.) HeMANTA KUMaR SEN v. EMPEROR 
49 Cal. 431 : 34 C. L. J. 198 ; 26 C. W. N. 56 • 

62 I. C. 577 (1) : 22 Cr. L. J. 561 : 

, A. I. R. 1923 Cal. 135 (1). 

-(Ill OF 1888). 

--S. 47-A —Police diary—If privileged — Cr. 

Code., Ss 162 , 172 . 

In areas covered by the Calcutta Suburban Police 

Act, a police officer investigating a case mairitains a 
•diary under S. 47 -A of the Calcutta Suburban Police 
Act and hence no privilege attaches to it. (C. C. 
■Chose atui Cuming, y/.) SURESH CHANDRA 
Chose v. Emperor. 24 Cr. L. J. 757 • 

74 I. C. 261 (Cal.) : A. I. R. 1924 Cal. 542. 
CALCUTTA SUPPRESSION OF IMMORAL TRAFFIC 

Act (1923), S. 3— Girl over sixteen—Police have no 
Jurisdiction. ' 

If a girl has attained the age of 16 , the police has 
no further jurisdiction to exercise under the Act of 
1923 - KSuhrawardy and Panton, JJ.) MaHARANI 

Dasi V. Emperor. 30 c. w. n. 72 : 

A. I. R. 1926 Cal. 339 (1)’. 

CANCELLATION. 

See (i) Limitation Act, Arts. 91 and 95 . 

( 2 ) Sp. Rel. act, s. 39 . 

•CANTONMENT. —See CANTONMENT ACT. 

OANTONMENTS house ACCOMMODATION ACT 
(II OF 1902). 

•Ss. 6 and 11 —Lattds in cantonment^Condi‘ 


CANTONMENT LAND. 

Cantonment land was granted by Government to 
plff. on condition that the grantee wishing to alienate 
must take the permission of military authorities. 
Plaintiff wanted to sell the land to defendant and on 
applying for sanction, the military autiiorities proposed 
to give it on condition the defendant would let out 
the bungalow to a military officer when required and 

should not claim to live in it as owner. Held, the 
condition was perfectly justifiable and defendant was 
bound to complete the sale. (A/ulla, /.) ArdeSHIr 
Framji V. Tricamdass Gordhandas. 

25 Bom. L. R. 938 : A. I. R. 1924 Bern. 258. 

■ S. 23 —Restriction by Canto7imeHt A/agis- 

Irate that the intending purchaser must vacate the 
house for military officer is not illegal. 

The Cantonment Act does not contain any prohibi¬ 
tion against a transfer by an owner of his right to con* 
tinue in occupation of the house. All that the Act 
says is that no notice shall be issued under S. 6 if the 
house is occupied by the owner. The owner, therefore, 
may agree that if the house is required by the military 
authorities, he would deliver possession thereof to 
them. The Cantonment Magistrate is not prohibited 
from entering into any such agreement with an intend¬ 
ing purchaser or even an owner in possession. Such 
an agreement would not defeat the provisions of the 
Cantonment Act. {AIulla,J.) A. F. GhaSVaLLa 
T. Gordhandas. ^ 25 Bom. L. R. 938 • 

A. I. R. 1924 Bom. 258. 

-(VI OF 1923). 


-Ss. 30 and I — Notice issued under S. 7 _ Per¬ 
son aggrieved can appeal under S. 30 — No other re 
medy open. 

^ A person aggrieved by the issue of a notice against 
him under S. 7 for vacating a house in the Canton¬ 
ment has only one remedy open to him, namely, to 
appeal under S, 30 , whether the notice is legal or not. 
Civil Courts have no jurisdiction to entertain a suit in 
respect of such'notice. {Alarten and Fawcett, JJ.\ 
Nur Mahomed Beg Mahomed v. G. Monteath. 

49 Bom. 152 : 27 Bom. L. R. 56 ; 

A. I. R. 1925 Bom. 162. 

CANTONMENT LAND. 


dions as to alienation — Validity. 


’Army Regulations—Transfer of property _ 

Restriction on—How far binding-^Pos 'ition of trans¬ 
ferees and Purchasers. 

The rules set forth in Appendix IV, Volume II of 
the Indian Army Regulations which regulated the con¬ 
ditions upon which the land in cantonments was grant¬ 
ed prior to Cantonment Code of 1899 have no force 
as law, and cannot invalidate a transfer which is good 
under the ordinary law. When, however, a person 
takes a grant of Cantonment land subject to those 
rules he ^yould be bound by them. A house was 
situated within the Cantonment where the Army Re¬ 
gulations were in force under which originally a house 
could not be sold to a civilian at all. Later on it 
could be -sold only with the sanction of the Command¬ 
ing Officer. 

Held, that it was fair to presume, in the absence 
of any direct evidence as to the actual terms on which 
the house was originally occupied, that the permission 
was subject to the reservation about sanction. Each 
subsequent transfer made with the pievious assent of 
the proper military authority amounted merely to the 
admission of a new licensee upon the conditions pre¬ 
vailing at the time with respect to the transfer of the 
houses in the Cantonment. A transfer made without 
such sanction being in violation of the conditions of 
the license, w^ not binding upon the Secretary of 
State for India and furnished a sufficient cause of 
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cantonment land. 

action for a cleclaration to that effect. Army Regula- 
tinns relied upon were held to have no stalulory autho¬ 
rity and not to have the force of law. (^/Jndsay ana 
Sulaimaft. JJ■) KAGHDBAR ftAYAl. 7'. SkCRETARY 

OK STA TF. FOR INDIA. 46 A. 427 : L. R. 5 A. 242 : 

78 I.C. 642 : 22 A. L. J. 354 : A. I. R. 1924 A 415. 

_ O-.oucrsJiip of, rcsicii in Gin'CrnmCnt -Adverse 

possession cannot he had af^ainst Piccreiarv of S^este. 

The Secretary of State is the absolute owner of all 
cantonment land unles.s it can be proved satisfactorily 
that he ha.s parted with his ownership In the absence 
of evidence all the cantonment land belongs to the 
‘•’ecretary of State there can be no adverse possession 
against him. The only position open to a person 
occupying land in Cantonments which has not^ been 
specially transferred by the Secretary of State^ is the 
position of a tenant or the position of a licensee. 
istuari, J.) Secretary of State v. Mulla. 

L R. 3 A. 169 (Rev.) : 66 I. C. 582 t 

A. I. R. 1922 All. 57. 

CARRIAGE.— Carrier. 

CARRIER. 

See also (i) CONTRACT ACT. SS. 150 to 164 . 

( 2 ) Railways act, Ss. 72 to 77 . 

- Liability of—Carriage of goods by sea — 

Requisition by Gmernmeni—Refund of freight 
Liability for—Goods carried by carrier at his expense 

_ l^i^ht to recover eoTTipensation—Contract Act, .V. yo. 

The appellants, carriers by sea, agreed to carry cer 
tain cargo consigned to the respondents from Loncldh 

to Cochin. The total freight in question was paid as 

advance freight in England and the goods were put on 
board of one of the steamers of the appellants. The 
ship duly arrived in the Rombay harbour, but when it 
arrived there it was commandeered by the Government 
of In<lia for purposes of war and consequently the 
ship’s voyage with cargo had to be terminated there 
and all its cargo was discharged in that port. After 
some correspondence the appellants carried the caigo 
and delivered it to the respondents at Cochin on the 
payment of further freight and other charges from 
Bombay to Cochin. The bill of lading expre^ly pro' 
vided for exemption from liability for omission to 
carry the goods on account of “ the restraints of 
Rulers”. In a suit by the respondents against the 
appellants for recovery of the excess freight, held, (i J 
that under the terms of the bill of lading the appellants 
were relieved from all obligation to carry the goods 
from Bombay to Cochin by reason of the action of the 
Government in commandeering the ship and that the 
appellant was not under a liability to refund a propor¬ 
tionate share of the freight from Bombay to Cochin. 
Even if the appellant had no authority to caiT>' the 
goods from Bombay to Cochin yet having regard to 
the correspondence between the parties, the appellant 
was entitled to compensation under S. 70 of the Con¬ 
tract Act for the services rendered by them for the 
respondent. rishnan, y.) CLAN LINE, JJTTf, v. 

Srinivasa Pai. 20 L. W. 378 : 80 I. C. 892 : 

A. I. R. 1924 Mad. 885. 
- —Bill of lading-special clause against lia¬ 
bility —Shipper Cannot sue—Different *ink. 

Where in a bill of lading a special clause is stamped 
with a rubber stamp and with different ink, ‘Goods 
within mentioned have not been tallied and it is agreed 
that neither the shippers nor the receivers of cargo 
have any claim under this bill of lading for shortage,* 
and the Bill is accepted by the chipper he cannot sue 
the shipping company for short delivery on the ground 
that the clause was not properly brought to his notice. 
IWallis, C. J. and Krishnan, /.) BRITISH INDIA 


CARRIERS ACT (III OF 1866), S. 9. ^ 

STEAM Navigation Co. v. Krishnaswami Aiyar. 

62 I. C. 709 : 30 M. L. T. 18 (H. C.> 

_ A'egligence—Common Leno liability — Con' 

tract to the cimiraet is valid. 

Under Indian I.aw, a common carrier by sea can 
contract out of the Common Law liability for negli¬ 
gence of himself and his servants provided the saving 
clause is expressed in clear and unambiguous terms^ 
{Tioomcy,C. Robinson and Rigg, JJ ) B. 1. S.. 

N. CO. ALIBHAI. 62 I. C. 378 : 

10 I. B. R. 292 (F.B.). 

__- freight paid cannot he reecrvCrcd. 

Where freight is paid in advance for the carriage of 
goods by sea to a shipowner, he gets it absolutely and 
the shipper of goods cannot recover it. {Ayling and 

/y ) Krishna Naik and Sons z/. Cavya 

Irvine & Co. ^ Mad. 145 : 

62 I. C. 372 : 13 L. W. 273 : (1921) M. W. N. 38 r 

29 M. L. T. 85 : 40 M. L. J. 57.. 

CARRIERS ACT (III OF 1865). 

_S, 2 _ '*Ror all persons indiscriminately'''^—' 

Meaning of^CarricRs liability. 

So far as the words ” for all persons indiscrimi¬ 
nately” are concerned, these simply mean that persons- 
so engaged in and catering for business satisfy the de¬ 
mands or applications of cu-stoniers as they come and 
are not at liberty to refuse business. This arises from 
the public employment in which they are engaged.. 
Apart from danger arising, say from the nature of the- 
goods received, the carrier is by his office bound to- 
transpo’-t the goods as clearly as if there had been a 
special contract which purported so to bind him, and 
he is answerable to the owner for safe and sound 
I delivery. {^Lord Shenu.') INDIA GENERAL NAVIGA¬ 
TION AND Railway Co., Ltd. v. Dekhari Tea. 
Company 81 Cal. 304 ; 26 Bom. I* R. 571 s 

22 A. L. J, 173 : 19 L. W. 277 : 34 M. L. T. 53 r 
(1924) M. W. N. 158 : 51 I. A 28 : 28 C. W. N. 302 : 
80 I C. 1038 : 1 0. W. N. 267 : 10 0. & A. I. R. 691 » 
L. B. 5 B. C. 121 : A. I. E. 1924 P. C. 40 (P.C.). 

S. 6 —Limitatioft to liability. 


What is required to limit the liabiUt>' in the case of 
a person who answers the definition under the Indian 
Carriers Act, viz.,oi transporting for hire goods from 
place to place for all persons indiscriminately, is that 
the nature of the contract entered into must either 
have the limitation of the liability under the Indian* 
Carriers Act made expressly and in writing or the facts 
must be such that for the contract in question the 
contractor was departing from his usual business and 
engaging in different type of business from that of 
common carrier. 

The special circumstance that goods were to ne* 
carried by a through route does not decategorise 
carriers from being common carriers under the statute,, 
nor does it relieve them from their legal obligations 
as such. In order to effect such a result the particular 
contract would require to come up to this, that quoad 
that transaction another and different type of business- 
had been entered on, (^Lord Shtnv.') INDIA GENERAL. 
NAVIGATION AND RAILWAY CO. v. DEKHARI TEA 
COMPANY. 

61 Cal. 304 : 26 Bom. L. R. 671 : 22 A. L. J. 173 : 
19 1. W. 277 : 84 M. L. T. 53 ; (1924) U W. N. 158 : 

61 I. A. 28 : 28 C. W. N. 302 : 801. C. 1038 r 
1 0. W. N. 267 : 10 0. & A. L. E, 691: 
X. E. 5 P. C. 121 : A. I. B. 1924 P. C. 40 (P. C 
- B. 9— Negligence — Onus of proof. 

The loss or damage to the goods is prima facie 
proof of a negligence and under S. 9 of the Act, the* 
burden of pi oof as to the absence of negligence is- 
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CASBATI. 

thrown upon the common carrier. i^Moikerjee and 

j^Utdier, General Navigation and 

Railway Co., Ltd. v. Eastern Assam Company, 
LTD. 47 Cal. 1027 : 61 I. C. 14 : 33 C. L. J. 72. 

'CASBATI —See Land TENURE. 

CASE LAW—.Set’ Practice — President. 

■CASTE. 

See also (i) C. P. CODE, S. q, 

( 2 ) Hindu Law—Caste, Conversion. 

"" " —-Race distinction—Maternity is of no impor- 

tance> 

It is settled that as regards the racial claim matern¬ 
ity is of no importance. iLord P/tillimore.) D. K. 
K. Saklat V. BaLLa. a. I. R 1925 P. c. 298 (P.C.) 

Ex com ninnicati on is a mode of enforcing pay¬ 
ment of fine or is a punishment in default of payment 

Distinctions are supposed to exist between ex-com¬ 
munication and fine and also between payment of a 
fine and giving a caste dinner. The fine imposed may 
be a fixed sum of money or the price of a dinner, but 
it is a fine in both cases. And the excommunication 
IS merely the only means available for enforcing the 
payment of the fine. Every such disciplinary decision 
of a caste can be regarded either as a sentence of ex- 
communication which can be set aside on payment of 
a fine or as a sentence of fine with excommunication 
in default of payment. {Hallifax. A. J. C.) GOKUL 
TELI V. BaNIA ChaMAR. 76 I. C. 341 : 

A. I R. 1924 Nag. 157' 

CASTE DISABILITIES REMOVAL ACT (XXI OF 
1860^. 

- Conversion of member of a Malabar Tarwad 

—Effect of. 

Apostacy from Hinduism does not entitle a member 
•of a Malabar Tarwad to claim partition of the property 
and delivery to him of his share under the Removal of 
Caste“Disabilities Act. The effect is not to enlarge 
the convert’s interest in any property or to get rid of 
any condition of restriction to which it was originally 
subject. ( 1 Q 12 ) M.VV.N. 386 , Diss. from. {iVallis, C /.. 
Spencer aiui Kumaraswami Sastri^ JJ.^ ParaKKOT 
’V. NaMBIAR. 44 Mad. 891 : (1921) M.W.N. 594 : 
64 I.C. 676 : 14 L. W. 257 : 41 M. L. J. 243 (F. B.) 

~ S. 1— Conversion to Mahomedanism—“Succes¬ 

sion to. 

The Freedom of Religion Act (XXI of- 1850 ) repeals 
the provision of Hindu and Mahomedan Law w’hich 
inflict forfeiture of rights or property by reason of re¬ 
nunciation of religion, or expulsion from caste, but it 
does not give any person rights he never possessed 
under Hindu or Mahomedan Law. 35 A. 356 Referred 
to. KRigg, J.') Asha Bibi v Ma Kyaw Yin. 

13 Bur. L. T. 217 : 64 I. C. 514 : 

A. I. R. 1922 L. B. 15. 
CATTLE— See CATTLE Trespass act. 

CATTLE ]^0irNDS^5'('i- CaTTLE TRESPASS ACT. 
CATTLE TRESPASS ACT (I OF 1871). 

“7 —Right to seize cattle subsists only until 

the cattle leave the land. 

The Owner of the land trespassed on cannot go to 
the owner of the errant cattle and demand their deli¬ 
very in order that he may take them to the cattle 
pound. Because, under S. 10 of the Cattle Trespass 
right to take hold of cattle trespassing on land 
•and doing damage subsists only while the cattle are on 
the land. It does not continue after the cattle have 
left the land. {JCinkhede, A. /. C.) BhaGWANTRAO 
ChaMPAT RaO. 25 Cr. L. J. 1004 ; 

A. I. B 1925 Nag. 50. 


4 S 8 

C. P. COURTS ACT (I OF 1918), S. 6 . 

S. 10 —Renal Code^ S. 379 . 

Where the accused, kept the cow in his custody for 
damages done overnight for the purpose of inipouiul- 
, ing unless he received compensation. Ifehf that he 
was legally entitled to keep it in his own custody for 
24 hours before lodging it in the pound. 14 C. W. .V. 
238 Foil. {Batten, J.C.) RaMRATaN LmpEROR. 

23 Cr. L. J. 611 ; A. I. R. 1923 Nag. 64 (2). 

;-S. 10 —IVatchman can seize cattle, under gene' 

ral instruction from cultivator. 

Under section 10 of the Cattle Trespass Act a 
watchman watching crops on land on behalf of a cul¬ 
tivator or occupier is entitled to seize cattle trespassing 
on the land under his charge when he is given general 
instructions to seize them while so trespassing. {Adami, 

J.') Kokil Dusadh 2 /. Sarali dus.adh. 

A. I. R. 1922 P. 317. 

--S. 21— Agent authorised to file a complaint 

need not knozo all about the matter. 

For a complaint by an agent to be valid, it is not 

necessary that the agent must know all about the 
mattei from what he has seen himself and not from 
what he has been told by others ; that is, the agent 
need not be a person who is capable of giving what is 
called direct evidence of all the circumstances and not 
of a part of them only. {Hallifax, A. J. C.) Tuka- 
RAM V. GaNPaT. a. I. R. 1923 Nag. 156, 

— S. 22— Cr. P. Code, Ss. 408 and 413 — Order 

for compensation—-Appeal lies. 

A person directed to pay compensation under Cattle 
Trespass Act, S. 22 , is not convicted of an offence and 
the compensation to be paid though lecoverable as fine 
is not fine’ under Penal Code or other penal statutes, 
and therefore an appeal lies under S. 413 , Cr. P. Code. 
{Macleod, C. /. and Shah, /.) BaRTHOL DumING 
RODRICKS V. Papa Dada. 23 Bom. L. R. 836 : 

63 I. C. 160 : 22 Cr. L. J. 624. 

S. 22— Compensation — No allegation in peti¬ 
tion—Order cannot stand. 

If no compensation was claimed in the petition of 

complaint and no allegation was made as to the loss 
caused by the seizure of the cattle, the order directing 
payment of compensation cannot stand. The person 
under whose orders the cattle were seized is liable to 
compensate the complainant, equally with those who 
directly seized them under his ordei-s. {Ross, /.) 
BaiJnath Sahay V. Emperor. 4 Pat. L. T. 231 : 

1 Pat. L. R. 34 (Cr.) : 1923 P. H. C. C. 96 : 

72 I. C. 71 : 24 Cr. L. J. 311 : A. I. R. 1923 P. 292. 

“ ■ ■- S. 24— 'Rescue^. v- 

Dnving cattle by shouts and cries does constitute 
rescuing them under S. 24 . {Spencer, /.) Kamai 
KONDIaH, In re. 17 L. W. 546 : 32 M L. T. 363 • 

24 Cr, L. J. 456 : (1923) M. W. N. 437 : 

72 I. C. 616 : A. I. R. 1923 Mad. 608. 
CAUSE OF ACTION. 

See (i) c. P. Code, S. 20 and O. 2 , R. 2 . 

( 2 ) Damages. 

(3) tort. 

CAVEAT— See Prob. AND ADMIN. ACT, Ss. 50 , 70 . 
CAVEAT EMPTOR. 

See (i) C. P. Code, O. 21 , R. 93 . 

( 2 ) T. P. ACT, S.S 5 . 

CENTRAL PROVINCES COURTS ACT (I OF 1918), 

S. 6 — Rules under — R. 2 (3) — First appeal^lVken to 
be heard by Bench of two Judges. 

In order that a first appeal may be heard by a Bench 
of two Judges, the rules in C.P. require two conditions, 
/.^., ,the value of the subject-matter of the suit which 
has given rise to the appeal must be Rs. 10,000 or up 
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C. P. COURT FEES AMENDMENT ACT (I OF 1923). 

words in the Court of first instance and the value in 
appeal must aHo be Rs. 10,000 or upwards. The fact 
that after the institution of the suit, by an amendment 
of the Court Fees Act or a notification under the Suits 
Valuation Act the value of the suit has been enhanced 
does not affect the forum of appeal. {Findlay, O. J. 
C. and \Vade!:^aonkar, A. J.C.) CHUNNII.AL v. 
KISHaNDAS RamdaS. 89 I. C. 407. 

CENTRAL PROVINCES COURT-FEES AMEND 
MENT ACT (I OF 1923)—T'/rc Act has no retrospect¬ 
ive effect. 

Neither the notification of the C. P. Local Govern¬ 
ment to the effect that in suits for possession of land 
the value of the land for purposes of jurisdiction would 
be 12I times the annual revenue payable for the land 
nor the C. P, Court Fee? Amendment Act (I of 1923) 
can have retrospecti\'e operation so as to affect the 
value of such land either for purposes of Court fees 
or for purposes of jurisdiction in suits previously in¬ 
stituted for possession of such land, {findlay, O. J. 
C- and IVadegaoitkar, A. J. C.) ChUNNILAL 
KISHANDAS RaMDAS. 89 I. C-407 : 

A. I. R. 1926 Nag. 71. 

CENTRAL PROVINCES COURT OF WARDS ACT 
fXVII OF 1885). 

— —S. 31— Minor—Penoers of Court of \i ards to 

bind sninor's estate are not greater than those of natw 
ral guardian. 

Tiie powers of the Court of Wards to bind the 
minor ward by a simple money bond executed on his 
behalf are no greater than those of a natural guard¬ 
ians Except in so far as the Court of Wards Act gives 
special powers to bind the minor’s estate, the powers 
of the Court of Wards are co*extensive with those of 
a natural guardian. {Hallifax and Dhobley, A.J.Cs.) 
JlWANDAS V. JANKI. 5 N. L. J. 49 : 65 I. C. 63 ; 

18 N. L. R. 145 : A. I. R. 1922 Nag. 98. 

-S. Zl—Effect of. 

The effect of S. 31 of the Act as amended by the 
Act of 1915 is to declare that the property or person 
of a ward is not liable for necessaries under S. 68 of 
the Contract Act. {Mittra, A- J- 6*.) HemkaJ SHA 
V. PannaLal. 61 I. C. 663 (2) : 17 N. L. R. 20. 

CENTRAL PROVINCES CRIMINAL CIRCULARS. 
-Nos. 1—28, Para. Z—Trial of young offend¬ 
ers by 2 nd Class Magistrate is barred. 

The circular states that adolescents should be tried 
by a magistrate not below the rank of Sub-Divisional 
Magistrate. It does not say that a Second Class 
Magistrate may try an adolescent but must refer the 
case for punishment to the Sub-Divisional Magistrate. 
{Kotval, A. J. C.') Baba v. Emperor. 

74 I. C. 66 : A. I. R. 1924 Nag. 37 

CENTRAL PROVINCES JAIL MANUAL. 

-Br. 235 aod 300— Eiscape of prisoner-^Hcad 

•warder liable. 

Under R 224 of the Jail Manual the head warders 
shall be held primarily responsible for the escape of a 
convict unless they can satisfactorily prove that the 
escape was due to no laxity of duty on their part. 
Under R. 235 of the Jail Manual, it is the duty of the 
gatekeeper to note every change in a gang passed out 
of the Jail in a gate register and under R. 300 every 
change of a prisoner from one gang to another must 
be recorded in a gang-book. The record in the gang- 
book is essential for fixing responsibility upon the 
officer to whose negligence a prisoners escape is due. 
(^Drake-Brockman, jS RaMAUTAR v. EMPEROR. 

4 N.l. J. 171. 


C. P. LAND revenue ACT (II OF 1917), S. 76. 

C. P. LAND revenue ACT (XVIII OF 1881). 

-Ss. 4 (3). 76, 132(h) and IbZ-^Cesses de- 

iermiticd thereunder—Determination of rates also- 
•whether necessary. 

S. 76 authorizes the Settlement Officer to determine 
.and record the village cesses, if any, which are levi¬ 
able, according to village custom, and the persons by 
and from whom and the rates at which they are levi¬ 
able, and it directs that such cesses shall, if sanction¬ 
ed by the Chief Commissioner, be leviable accordingly,. 

S. 132 (/4) gives similar powers to the Deputy Com¬ 
missioner when the settlement is not in progress,. 
When the ces.ses are thus sanctioned it is not neces¬ 
sary for the Chief Commissioner to sanction the rates. 
{Das and Ad ami, JJ.') RaKHYAPAL r/. LaL BIR. 

1 P. 83 : A. I. R. 1922 P. 399. 
-—S. 69— Suit under — Limitatiem. 

Provisions of S. 6 of the Limitation Act, 1908, are 
not applicable to a suit brought under the first part of 
sub-S. 40 of S. 69 of the Central Provinces Land Reve¬ 
nue Act, 1881. {Batten, A. /. C.) BaLKRISHNa 
Bala. 4 N. L. J. 136. 

■ -S. 82— Every entry of the settlement is 
not but oJily entry in the Record of-Righis is presumed 
to be eort ect. 

Section 82 of the I.and Revenue Act shows that 
when the Record-of-Rights is duly made and attested 
all entrie.s therein shall be presumed to be correct until 
the contrary is shown. This presumption does not 
apply to every entry of the settlement, but as the clear 
wording of S. 82 shows it applies only to such entries 
as Aie to be found in the Record of Rights, The deci¬ 
sion which the Settlement Officer has to make after 
the due enquiry into all claims to hold lands rent-free 
is required to be embodied in paragraph 8 of the wajib- 
ul-arz which is a part of the Record-of-Rights of the 
village. An entry in the jamabandi or a settlement 
parcha which is only a certificate given to a tenant 
showing the list of lands held by him is not such ai> 
entry. No presumption can therefore be attached to 
any of these documents in the absence of a copy of 
the village wajib-ul-arz. {Kinkhede. A- J- C,) KHUB- 
CHAND?^ Mulloo. a. I. R. 1925 Nag. 462. 

-(II OF 1917). 

- Wajib ul-arz agreement as to hag. 

Where the lambardar agreed not to demand his 
haq in consideration of the consent of the co-shar¬ 
ers to his appointment, held., any person can agree 
to abandon a claim to money already due to him. 
There is nothing invalid in an abandonment fot consi¬ 
deration of a payment to which a person is declared 
entitled by the law. But future right could not be 
relinquished cr iransfeired to which the holder is not 

declared entitled by the law, directly or indirectly. 
{Hallifax, A. /. C.) YaDE PRASAD v. GaNGARAM. 

A. I. R. 1923 Nag. 211. 

-S. 2 (17)—5'/> right ^Seope of—AecruaL 

The sir right is undoubtedly made up of 'two parts*, 
one the proprietary and the other occupancy and it 
can accrue synthetically by the union of these two 
parts in the same person, and this is made clear in the 
proviso to section 2(17) of the Land Revenue Act* 
1917. But it must be in the same person. {Hallifax^ 
A. J. C.) ShEORAM V. TIKARAM. 

19 N. L. B. 26 r A. I. B. 1923 Nag. 93. 

---S. 76 —Levy and not the rate of cess^Need 

be sanctioned by the Board of Revenue, 

Under S. 76 of the C. P. Land Revenue Act all that 
the Board of Revenue has to do is to sanction the 
levy of a ctss and not the rate at which such cess is 
leviable. Hence in a case where the Settlement OflScer 
bad determined the cesses and the rate at which they 
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C. P. LAND REVENUE ACT (II OF 1917), S. 78. 

were leviable in accordance with the village custom, 
and the levy of cess had been sanctioned by the Board 
of Revenue, the cess was legally payable. {Dass and 
Adatni. JJs') RAKHYaPAL SingH v. LAL BIR Sur- 
JODAY Singh Deo. 69 i. c. 672 : 1 p. 83 : 

A. I. R. 1922 P. 399. 

Ss- 78, 83 Scope of—Suit under^ w/icn main- 

tainable. 

For a suit under S. 83 of the C. P, Land Rev. Act 

to be maintainable in respect of a matter in the Record 
of Rights, it must fall within S. 78 of the Act. {Halli- 
fax and Kotval, A.J. Cs.) THE ZEMINDAR OF HaTTA 
z/. RaTAN. 64 I. C. 722 : A. I. R. 1922 Nag. 19. 

S* SO—Suti to set aside entry—Copy of wajib* 
uParz not produced—Copy applied for but not granted 
—Suit is not bad. 

Where a certified copy of the wajib-ul-arz was ap¬ 
plied for but was not granted, the same not being ready, 
its non-production cannot vitiate a suit to set aside an 
entry in the Settlement Record. 13 C. P. I.. R. 140 
Dist. 7 N. L. R. 176 Ref. to and Foil. {Bakers /. C.) 
RaOHO V. R. M. DOYE. 6 N. L.J. 36 : 87 I. C. 81 : 

A. I. R. 1925 Nag. 324. 

-S. 30—Scope. 

S 80 applies to an entry made in accordance with 
the order of the Settlement Officer and not to an entry 
made contrary to hi.s order. {Baker. /. C.) JaGan- 
NATH &. Baku. 81 I. C. 1039 : 

A. I. R. 1925 Nag. 34. 

S. 80 Settlement Purcha—Presumption of 
correctness. 

Under S. 80 there is no presumption of correctness of 
an entry in a Settlement purcha. {Kinkhedc. A. J. C.) 
Tularam V. Mt. Sumrati. 79 I. c. 621: 

A. I. R. 1924 Nag. 422. 

--S. 80 —Where Revenue authorities decline to 

interfere no question of limitation arises. 

No question of limitation arises where the only order 
passed by the Revenue authorities was one declining 
to interfere. {Baker. J. C.) RaMBAX v. MOTI. 

20 N. L. R. 70: 78 I. C. 872: 

A. I. R. 1924 Nag. 206 . 

" Ss. 80 (2) and 78— Settlement Officers order 

not produced—Pf o Presumption can be made in favimr 
0 ^ his having duly enquired into question involved. 

The lower Court had held on the evidence that the 
Settlement Officer had not made an enquiry on the 
point involved in the case. Neither party produced 
the order of the Settlement Officer. 

Held, that although there was a presumption in 
favour of the Settlement Officer having passed his 
orders after due enquiry, yet in the absence of the order 
passed by him, the Court could not make any presump- i 
tion that it contained or did not contain any reference 
to the matter in question as being passed after en- 
quiry, because the party relying on it had not produced 
it either, although it would have materially strengthen¬ 
ed his case. {Baker. J. C.) RaGHO v. R. M. ©OYE. 

8 N. L^ J. 36 :_87 I. C. 81 : A. I. R. 1925 ilag. 324. 

—S. 83 —Suit under — Limitation. 

A suit for amendment of settlement entries is gov- 
®™®dby Art. 14 and not Art, 120 . {Hallifax and 
Dhobley. A. J. Cs.) ONKARLaL v. SHALIGRAMLAL. 

6 N. L. J. 199 : 65 1. C. 970 : 

A. I. E. 1922 Nag. 76, 

. ^ 106, 78, 80 and 220— The Deputy Commis- 

^*onir*s order regarding village customs—Civil Court 
can Sft aside order % 

Where a Deputy Commissioner passed an order de* 
daring that the tenants had the right to take water and 
earth free and that they could take fuel and timber. 
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C. P. LAND revenue ACT (II OF 1917), S. 152. 

also that they we<e entitled to graze a number of cat- 
tie and that the excess grazing dues taken by the plain¬ 
tiff should be refunded to the defendants • 

Held, that a suit lay fora declaration that the order 
complained of was erroneous and for a declaration of 
the proper rights of the defendants and for an injunc¬ 
tion against them. {Prideaux. A. J. C.'j MadHORAO 
V. LaXMaNRAO. a. I. R. 1925 Nag. 371. 

“ ”S. 109 — Thekadars-co-sharers can have pri~ 

vate partition so as to affect surrenders by tenants of 
several co-sharers. 

There is no distinction between a private partition 
and a partition effected uncle? the Land Revenue Act, 

If the proprieters elect to partition the village and if 

they agree that each proprietor shall collect the rents 
froni those tenants whose lands fall within his share, 
and if the tenants in their turn make attornment, then 
each proprietor becomes the landlord of his patti 
within the meaning of the Tenancy Act, and therefore 
if a tenant in one patti surrenders land to the ouner of 
another patti. the surrender is not binding on the 
pre prietor of the firstwho is consequently enti¬ 
tled to possession. (12 C. P. L. R. 66 , Ref.) {Baker 

J. c.) Khet Singh v. Manmod Singh. 

78 I. C. 134: A. I. R. 1924 Nag. 383. 

-S 109 — Protected thekadar—Position of — 

I Tenure impartible. 

In the case of a orotected thekadar the tenure is im¬ 
partible but that does not take away the ownership of 
any person who has a share in it nor his right to joint 
possession. {Haliifax.A. J. C.) Khedu SiNGH z'. 

Bhagwan Singh. 79 I. c. 400 : 

A. I. R. 1924 Nag. 163. 

-^S. 138 —Surrender or transfer—Test of — 

Transfer of Possession by tenant—Validity of. 

Surrender or transfer depends upon the intention of 
the parties. A surrender can only be to a landlord. 
The lambardar is not the only person w'ho can receive 
a surrender. The whole proprietary body can receive 
surrender or conceivably any other co-sharer not a 
lambardar may take a surrender for the common bene¬ 
fit by authority, express cr implied, from the other 
co-sharers. //. ^/.) Gopalsa Bula. 

6 N. L. J. 73. 

S. 151— Decision of the right of pre emption 
by the executing Court. 

A co-sharer has no right to apply for pre-emption 
under S. 151 of the C. P. Land Revenue Act to an 
executing Court. The provision under S. 151 cannot 
be translated from its surroundings and made automa¬ 
tically applicable to a Civil Court executing a decree 
under the provisions of the Civil Procedure Code. 
{Findlay. O. J. C.) SlTHARAM v. KaNIRAM. 

21 N. L. R. 167. 

Ss- 162, 169 and 220 —Suit under—Limi¬ 
tation. 

The order of a Revenue Officer declining to make a 
partition or to proceed therewith until the question of 
partition has been decided does not amount to an 
order to any of the parties to file a civil suit and does 
not confer on a Civil Court jurisdiction which it did 
not previously possess. A Civil Court can enquire into 
the question as to whether the IChudkhast or sir lands 
are or are not the sole property of a oerson or w'h ether 
they are joint property though it cannot decide whe¬ 
ther there should be a partition or not ; the question 
of title maj' have to be decided for other purposes than 
for the purposes of partition. A suit for ascertaining 
what the titles of the parties respectively are over the 
lands in the Mahal is not barred by time merely be¬ 
cause the Revenue Officer declined more than six years 
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C. P. LAND revenue ACT (II OF 1917), 8 . 153. 

before the Invitation of tiie suit to proceed with a 
partition until the question of title had been decided 
in a ivil Court. 'yBuCen. /. C.) DJNGAR SiNGH 
Vishwanai h Singh. 19 n. L. R ll ; 71 I. C. 205: 

A. I. R. 1923 Nag. 86 . 
-.3s. 153 and 132 (h) —— Suit for 

recovery — E>:try in lo liib-ul-arz. 

S. 153 of the C. P. Land Rev. A>:t bars a suit for 
the recovery of “village cesses” paid compulsorily at 
some tim? p.e/ious unless they are sanctioned by the 
Chief (.^)•n nissionor or recorded either at the last 
settlement or by the 1 );p;ity Co.'nmissioner under S. 132 
(//) of tli 3 .Vet. (// illifix a’t.i Kotwil, A- J. Csf) 
Zamindar op H \ ri a v. Rai an. 64 I. C. 722 : 

A. I. R. 1922 Nag. 19. 

---Ss. 1.39 and 220— Suit for revenue chargeabte 

but ft yt //.f fvxsvt/ is for apfortionment of revenue and is 
barred by S- 220 . 

The proper course for the proprietor to recover land 
revenue not assessed from a person who has not paid 
it is to apply to the Deputy Commissioner to assess a 
proportionate share of the land revenue of the village 
on the land under S. 139 and a .suit in a Civil Court is 
barred by S. 220 ('>). {BjAer, J. C.) LUXMANRAO v. 
SadaSHEO. a, I. R. 1925 Nag. 419. 

■S. 160 —Lirndation for suit for agricultural 
profits—Mode of computation. 

The period allowed for a suit for the profits of the 
agricultural year which ended on 30 th April 1917 by 
S. 160 of the C. F. Land Revenue Act, 1917 , *5 com¬ 
plete only at the end of ist May, 1920 . {Mnllifax, 
A. /. C.) Naravan Patel v. Abdul Gani. 

69 I. C. 527 : A. I. R. 1922 Nag. 261. 

-S. 160 (2) —Suit filed after the bet — Limi¬ 
tation. 

The period of limitation for a suit filed after the 
coming Into force of Act 11 of 1917 is that provided 
by the (.imitation .Vet. ^FI alii faxA. J. C.) SHAN- 
KARGIR V. CHINNUJI. 6 N. L. J. 1 : 71 I- C. 140 : 

A. I. R. 1923 Nag. 164. 

—S. 1Q9 ^Suit under — Lint. Act, S. 14 * 

In the case of suits contemplated by S 169 , the 
period fi.'ceu therein, i. <r., 6 moiths, cannot be extend¬ 
ed by the application of S. 14 . S. 29 of the Lim. Act 
excludes its operation. {Baker, J. C. and Hallifax, 
A. J. C.) LaXMaN V. KeSHEO. 6 N. L. J. 205 : 

73 I. C. 1021 : A. I. R. 1923 Nag. 306. 

■—S. 169 (1)— Limitation for suit. 

If the Deputy Commissioner elects to proceed under 
S. 169 (i) and enquires summarily into the merits of 
the question and passes orders thereon, his order is 
conclusive subject to a suit to be filed within 6 months 
to have the order set aside. {Kinkhede, A.J.C-^ 
Labhua SaO V. CHATAN. 20 N. L. R. 145 : 

79 I. C. 161 ; A. I. R. 1924 Nag. 275. 

— —Ss. 173 and 176— Imperfect partition—Land 
held in severalty allotted to a patti, nature of — Ss. I3'> 
Land 133 N, Central Prounees Land Revenui A't, 

i« 8 i. 

When at an imperfect partition sir or kkudkhast 
merely held in severalty by a co-sharer and not his 
exclusive property is allotted to a p.ilti other than his, 
he does not become a tenant of that land in the 
absence of an order to that effect by the Deputy Com¬ 
missioner or he is recognised or created a tenant by 
the CO sharer in whose «t falls, {llallifat, A. 

C) .Vagsswar V. Krishna. 17 N. L. R. 107. 

■ ■ ■—3. 182 —Lambardar can sue ^or ejectment of 

transferee L absolute occup.in-.y holding transferred 
without his consent but with consent of - other co¬ 
sharers. 


C. P. LAND REVENUE ACT (11 OF 1917)^ 8 . 188. 

Notwithstanding consent of other co sharers to the 
transfer of an absolute occupancy holding the iambar- 
dar is entitled to maintain a suit for the ejectment of 
the transferee when the transfer has been made with¬ 
out his consent. {Prideaux, A. J. C*) VlTHAL v 
WaMAN. 82 I. C. 495 : A. I. R. 1925 Nag. 140, 

■-Ss. 187 to 189— Lantbardar of one Patti _ 

Powers in another Patti. 

S. 188 ( 2 ) does concentrate in the lambardar certain 
powers appertaining to the whole proprietary body, 
which before 1917 were in almost all cases given to 
him by that body, sometimes expressly but more often 
tacitly, but which need not have been so given and 
could be withdrawn or modified at any time ; now 
under the new Act the lambardar has those pow-ers by 
law and his co proprietors can neither refuse or limit 
them at the beginning nor withdraw or modify them 
subsequently. But this does by any means involve the 
impossibility that a lambardar appointed for a mahal 
should continue to exercise those powers over a sepa¬ 
rate patti in w’hich he is not even a proprietor, fcffalli- 
fax, A. /. C.) RaMKRISHNAPURI v. TaNBa. 

6 N L. J. 85 . 19 W. L. R. 59 : A.I.R. 1923 Nag. 153. 

■■ — S. 188— Right of a co-sharer to collect rent. 

No co-shaier can arrogate.,to himself the right to 
collect rent as the lambardar is the landlord under 
S. 188 of the Land Revenue Act, 1917 , unless the co- 
sharers have come to an agreement on the matter and 
therefore the co-sharer’s collection of rent is an im¬ 
pertinent invasion on the right of the lambardar. 
{Haitifax, A. J. C.) MAHADEO v. SYED RaZA. 

8 N L. J. 119. 

■——S. 188— Section does not authorise lambardar 
to grant tease of land held separately by other co¬ 
sharers. 

S. 188 of the Land Revenue Act gives no authority 
to the lambardar to grant a lease of land already 
separately held by other co sharers and thus to oust 
them. {/Cinkhede, A. J. C.) SHEIKH DaNGU v. 
Naravan. 7 N. L. J. 241 : A. I. R. 1925 Nag. 181. 

--S. 188— Lambardar can't transfer rights of 

other co'sharCrs without their consent. 

Under S. 188 of the C. P. Land Revenue Act the 
lambardar has authority to manage the village on be¬ 
half of the proprietors. But under that section the 
lambardar has no authority to dispose of the proprie¬ 
tary rights of other co sharers without their consent. 
{Baker, J. C.) MT. RaNGUBAI V. MaDHORAO. 

81 I. C 276 : A. I. R. 1925 Nag 101. 
- — S. 188— Presumption as to ttegligesue. 

Where a lease of the sindi trees for tapping could 
admittedly bring in Rs. 30 a year but no such lease, 
was given, held, until it is at least alleged that the 
actual reason was negligence it is not incumbent on, 
the lambardar to deny or disprove it, and presump¬ 
tion is that it was not negligence. 15 N. L. R 85 Ref. 
{Hallifa.x, A. /. C.) YaDE PraSAD v. GaNGARAM. 

A. I. R. 1923 Nag. 211. 

-ft. 188— Appointment of lambardar^Unit of 

area in a divided mahal is the patti. 

Where a mahal has been divided the unit for the 
appointment of the lambardar is the patti and not ^he 
mahal. S. 188 ( 2 ) A of the Land Revenue Act em¬ 
bodies the case-law on the subject as it existed prior 
to the enactment of that Act. In other words, that 
clause simply enacts a rule in regard to burden of 
proof. It does not clothe the lambardar with higher 
rights than those already possessed by him. It simply 
gives statutory recognition to his status as the accre¬ 
dited agent of the proprietary body in the absence of 
the evidence in regard to revocation of his authority 
generally or with respect to a paiticular transaction. 
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c. P. LAND REV. AJT (II OF 1917), S. 188. 

{Ilallifaxy A.J.C.) RaMKRISHNAPURI z/. TaNBA 

6 N. L. J 85 : 19 N. L. R. 69 : 71 I. C 777 • 

s 188 12 '; r=', ““S- ^^3. 

-- A 8 » K^) KB.)~~Cotist>-i(ctio/z—Section only 

gives effect to Pre existing custom. 

Before 1917 the custom of appointing the lambardar 
as the agent of the whole of the proprietary body was 
so general that it was held that he must be deemed 
to have been so appointed unless and until the con¬ 
trary was proved, and the enactment in S. 188 ( 2 ) (a) 
of the Act II of 1917 can only have been intended to 
give the legislative sanction and confirmation to this 
view, which after all is only an inference of fact drawn 

in each particular case from the known facts of that 
case and the judge’s knowledge of the common course 
of human conduct and public and private business. 
The entire proprietary body is not bound by the con¬ 
sent of one though he may if he has received consider¬ 
ation be,bound by his own consent. 13 C. P L. R. 45 ; 
8 N. L. R. 29 Disc. {.Hallifax^ A. /. d7.) LaCHMAN 

V. thakur Balwant Singh. 6 n. x. j. 23i : 

A. I. R. 1923 Nag. 286. 

“S. 188 (2) (b)— Lamhardar — Consent of 
every co-sharer in every case not necessary. 

Where under the wazib-ul-arz of the village the 
lambardar was to manage the village with the con¬ 
sent of the co-sharers. Heldy that the lambardar need 
not obtain the consent of every individual co-sharer, 
especially in petty cases such as allowing a cow to 
graze in the village. {Baker, J. C.) PaRASRaM z/. 
KaNHAIYA. a. I. R. 1923 Nag. 336. 

Ss. 188 (2) (c) and X^O—Suit against 

Lafnbardar—Suit within six months. 

A suit within six months of the end of the year by 
co-sharers against lambardar mentioned in S. 188 ( 2 ) 
(0 is not premature in view of S. 160 . {Prideaux, 
A. J. C.) Sarje Rao V. Harakchand. 

6 N. L. J. 234 : A. I. R. 1923 Nag. 287. 

• ——S. 188 (2) (c)— Profits — Interest. 

An offer to pay about half the sum really due is 
clearly a refusal to pay the debt. The plaintiff is 
therefore entitled to interest. Interest should not be 
awarded in suits of this nature unless the plaintiff 
proves special circumstances entitling him to claim 
interest. {Hallifax, A. /, C.) YaUE PRASaD v. 
GaNGaRaM, a. I. R. 1923 Nag. 211. 

" —S. 188 ( 2 ) {d)-^Tenantsdn-common of a vil- 

lage—Suit for profits. 

Where divided members of a Hindu family being 
tenants-in-common put their profits into a common 
chest and meet expenses from the chest and this 
■arrangement subsequently fell through and a lambar¬ 
dar, a member of the family, managed the village, 
hAd that a suit lay for village profits against 
the lambardar without bringing a general suit 
for accounts. {Batten^ J. C.) MakvNDRAM v. 

Shrikrishna. . 19 N. L. R, 24 : 

73 I. C. 142 : A. I. R. 1923 Nag. 197. 

--S. 192— Cost of collection. 

Ev^n if S. 192 of the present Act does not entitle 
Lambardar to get 5 per cent, of t|ie revenue payable as 
■^sts of collection in the absence of any order, by the 
Deputy Commissioner, he is entitled to get it on 
;general principles of equity ox under S. 70 of the Con- 
fiac^Ajpt. {ffallifax, A. J. C.') Shankergir z;. 
ChINNUJi. e N. X. J. 1 : 71 I. C. 140 : 

_nr . -> Nag. 164. 

X92-~Pemunerat/on of Lambardar. 

A lambardar is not disentitled to his remuneration 
dimply because the Deputy Commissioner had never 
the remuneration for the village lambardar under 
*^l92 0 fthp 49 t.^f 1917 . {Hallifax, A. /. C.') 

Q. D- -VOL. I— 


C. P. LAND REV. ACT (II OF 1917), S. 203. 

BHOLARAM V. TUKARAM. 66 I. C. 466 : 

A. I. R. 1922 Nag, 111. 
" —Ss. 192 ( 1 ), 137 and 229 — Amending Act 

{y / of 1923 )— Fixation of lambardar's remuneration 
IS not a condition precedent for a suit for its recovery 
in Civil Court — S. 192 does not abrogate lambardar's 
right to recover lanibardari dues fixed under rules 
under S. where he is appointed before the new Act. 

b. 192 (i) does not say that the fixation of the re 
muneration payable to a lambardar is a condition pre¬ 
cedent to his maintaining a suit for the recovery of 
such remuneration in a Civil Court although the sec¬ 
tion as amended by Act VI of 1923 confers exclusive 
jurisdiction on a Revenue Court to fix such remunera¬ 
tion. S. 192 does not abrogate the right of a lambar¬ 
dar who has been already appointed before the new 
Act came into force to recover his lambardari dues at 
the rates fixed by the rules under S. 137 of the re¬ 
pealed Act. S. 229 of the new Act expressly saves this 
right. {Kinkhede, A. J. C.) JaNRaO v LaxmaN 

20 N. L. R. 142: 83 I. C. 172 : 
A. I. R. 1925 Nag. 129. 

; ^S. 203— Mortgage of a house is not neces¬ 

sarily abandonmetit—License is heritable—Burden of 
proof IS on stranger to prove that his transferor had 
transferable interest. 

A license granted to a non-agriculturist labourer to 
occupy the abadi site is heritable but if the heir has 
never signified his intention to take it up, the malguzar 
cannot be presumed to have knowingly extended the 
license to him. A landlord has a right to demand 
back possession of abadi site from a stranger in posses¬ 
sion of the house on it and the burden of the proof 
lies on the latter to establish that his transferor had a 
transferable interest in the abadi and not merely a 
license to occupy or that the terms of the license were 
such as disentitled the proprietor from re-entering on 
the site. Execution of a possessory mortgage-deed by 
an agriculturist resident of dinabad'i site does not work 
a forfeiture so as to give a right of re-entry to the pro¬ 
prietor, where there is no proof that the agriculturist 
has abandoned the site finally. The mere fact that 
the equity of redemption has not yet been foreclosed 
does not necessarily indicate that the mortgagor or his 
heirs have maintained their hold on the abaai site of 
the house. {Kinkktde, A.J.C.) BhaGWAN v. Raghu- 
BarDayal. a. I. R, 1926 Nag. 396. 

■—S. 203—Abadi— Occupation by tenant can be 
ended by landlord selling the land unless tenant was 
given the land as house site, 

A tenant occupying abadi site in a village is only 
a licensee. S. 203 of the Act does not help him unless 
the land is given to him as house site. If the land¬ 
lord sells the land, the license will come to an end. A 
prescriptive title cannot be acquired by the tenant in 
regard to such land in the absence of any assertion of 
adverse title against the landlord. {Baker, J. c.) 
PUNJARaJSA V. CHAGANLALSA. 82 I. C. 182 : 

A.I.R. 1926 Nag 81. 

203 Scope <?/’—Abadi— Contract between 
proprietor and holder — Presumption. 

S. 203 rnerely stated the existing law and made no 
change in it. It does not override the provisions of 
JVazib-ul-arz or a.x\y existing established custom. 

S. 203 ( 8 ) prevents that as in any case where there 
was no express contract an implied contract w'ould 
undoubtedly have to be presumed from the existence 
of the custom. S. 203 ( 5 ) speaks only of the classes 
of persons who hold suits on the abadi not of the capa¬ 
city in which they hold them and still less of the 
capacity in which they originally acquired them. 
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C. P lAND REV. ACT (II OF 1917), S. 203. 

A. y. C.) ABDUL AZlZ KhaN t*. BHAI- 
KODAN. 75 I.C. 925 : A. I. R. 1924 Nag. 225. 

-S. 203 (2)— Mortgage by ieutiut docs not cn- 

title landlord to sue for re-entry. 

As a mortgage is not a transfer which permanently 
extinguislies a tenant’s interest it affords no cause of 
action to a landlord to sue for re-entry. In respect of 
an Abadi site the landlord does not get any right of re¬ 
entry under S. 203 cf the C. P. Land Revenue Act 
unless there is a permanent transfer such as a sale, etc. 
It is not competent for him to sue for ejectment from 
the Al>adi site when there is only a temporary loss of a 
right of enjoyment of occupation of the site on account 
of an execution of a possessory mortgage {^Kinkhcdc^ 
A J.C.) i.AHHCHAND Z'. UARYASINGH. 

82 I. C 1056 : A. I. R. 1925 Nag. 204 (1). 

-S. 212— Ryidioari land in possession of one 

heir—Right of others to share therein—Rights of 
holder. 

S. 2 1 2 of the Land Revenue Code makes it clear 
that the right of a Raiyat to hold Ryotwari land de¬ 
volves as if it were land. Where Ryotwari fields are 
in the possession of one heir, and they are entered in 
his name in the Revenue papers the right of other heirs 
to a share therein is not lost by such entry. They can 
sue for a share in the produce or for partition. 8 C. P. 
L. R. II, Dist. {Baker. O. J. C.) RAGHMAT BI v. 
Bhuri Bl. 6 N. I. J. 161 : 73 I. C. 959 : 

A I R. 1923 Nag. 307. 

-——S. 219 —Deputy Commissioner can eject but 

caiinot decide rights. 

The right to exclude a trespasser on communal land 
permanently is not a matter wliich the Deputy Com¬ 
missioner can determine under S. 219 ; he can only 
eject hinj summarily and the section itself expressly 
saves the jurisdiction of the Civil Court to decide the 
question of the right of permanent exclusion. {Halli- 
fax. A J. C.) SaKHAHAM n. RaMCHANDRA 

A. I. R. 1923 Nag. 326. 

-S. 219— Disobedience of order undei — 

Punishment under S. 188 , Penal Code. 

The Central Provinces Land Revenue Act (No. II 
of 1917 ) contains no provision for enforcing an order 
of summary ejectment passed under S. 219 of the Act, 
and the peison who disobeys such an order is liable to 
be punished under S. 188 of the Indian Penal Code 
for disobedience of the order. {Batten. O. J. C.') 

Hirasingh V. Emperor, 17 N. L. R. 88 : 

23 Cr. L. J. 19 : 64 I. C. 499 : 
A. I. R. 1922 Nag. 209. 

-S. 220— Suit by lambardar for arrears of his 

remuneration—Civil Court can try. 

A Civil Court is not precluded by anything in S. 220 
of the Act from maintaining a claim by lambardar to 
recover the arrears of his remuneration. {Kinkhcde. 
A y.C.) JanraO 7 \ LaxmaN. 20 N. I. R. 142 : 

83 I. C. 172 : A. I. R. 1926 Nag 129. 

-S. 220 (n)— Jurisdiction of Revenue Court — 

Limitation. 

The exclusive jurisdiction of Revenue Officers is 
restricted by S. 220 {if) only to the matter of the 
partition or union of mahals or parties ** while the 
liability otherwise of sucli property to be partitioned 
can be the subject-matter of a suit for declaration in a 
Civil Court, {Kinkhede. A. J. C.) LaBHUA SaO t'. 
Chatan. 20 N L. R. 145 : 79 I. C. 161 : 

A. I. R. 1924 Nag 275. 

--S. 229— Scope of — Remuneration of lambar- 

dars, 

S. 229 of C. P. Land Revenue Act II of 1917 con¬ 
tinues the state of things existing under Act XVIII of 
1881 in regard to the remuneration of lambardars. 


C. P. MUNICIPAL ACT (XVI OF 1903), S. 35. 

{//aliifax. A. J. C.) BHOLARAM v, TUKaRAM 

66 I. C. 465 .• A. I. R. 1922 Nag. Ill 
CENTRAL PROVINCES MUNICIPAL ACT (XVI OF 

1903.) 

-Ss. 2 (f) and 44— Tax—Rent for Afunicipa/ 

building is not a tax and cannot be recovered by sunt' 
inary procedure. 

The essential quality of a tax and of those similar 
imposts mentioned in S. 2 {f) of the C, P. Municipal 
Act seems to be that the amounts or rates ol payment 
are fixed by the levying authority without reference to* 
the payer ; in regard to some of them there is option 
of making no payment if no benefit is taken but in 
none of them has the payer any option as to the- 
amount to be paid. That essential quality is absent in 
a case where the amount to be paid was fixed by 
agreement between the two parties. A tax recover¬ 
able under S. 46 of the Act is a tax imposed under 

3 S» that is to say. a tax imposed with the previous 
sanction of the Local Government or in special cases 
with that of the Governor-General in Council as well,, 
‘'in the manner required by S. 39 .” That section re¬ 
quires a proposition of the tax at a special meeting,, 
publication of details of its incidence consideration at 
another special meeting of any objections made, sanc¬ 
tion of the Local Government after consideration of 
those objections and notification in the official 
Gazette of the date of the imposition of the tax. 
Whether therefore, the payment to be exacted from 
the applicant was a “market due” or not, and it cer¬ 
tainly was a “due” or debt for using a market or ex¬ 
posing goods for sale in a place belonging to the 
Municipal Committee, it was certainly not a “ market 
due ” or tax of the kind mentioned in S. 35 of the 
Municipal Act, as it was never imposed in the manner 
prescribed by that section. It cannot therefore be 
recovered by the summary procedure provided by 
S. 44 . {Hallifax. A. J. C.) )'ESH\VANT RaO 

Pander. Secretary, Municipal Committee. 

19 N. L. R. 122 : 24 Cr. L. J. 616 ; 73 I, C. 62 r 

A. I. R. 1923 Nag. 264. 

Sa. 80 and 31 —Auction sale — Tobeinxorit- 

ing. 

A Fn\e by auction is a “contract” and under S. 31 in 
order to be binding it must be in writing, the wori^ 
being used in Ss. 30 and 31 in its ordinary meaning. 
{Baker. J. C.) ABDUL AZIZ KHAN v. MUNICIPAL. 

Committee, Khandwa. 78 I, c. 1052: 

A. I. R. 1924 Nag. 227. 

---S. 35 —* Market duef meaning — Unpaid 

lease-money. 

At an auction held by the Municipal Committee of 
Nagpur of the right to sell provisions at a certain stalH 
in the Cotton Market near the Railway-station the ajp- 
plicant Yeshwant made the highest bid. Hepaidat 
portion of the amount of his bid and the sale was- 
presumably sanctioned in due course. But before 
Yeshwant executed the deed required of him, the- 
Committee broke one of the conditions of the con¬ 
tract and he filed a suit for damages. The Committee 
then applied under S. 44 to a Magistrate to recover the 
unpaid balance of the lease-money from him by dis¬ 
tress and sale of his moveable property. Held r 
that the unpaid lease-money was not a “ market 
due” or tax of the kind mentioned in S. 35 as 
it was never imposed in the manner prescribed by that 
section and, therefore, not recoverable by the summarr 
procedure provided bv S. 44 . (^//allifax. A. /. C./ 
Yeshwant v. Nagpur municipality. 

78 I. C. 62 : 19 N. L. B. 122 : 24 Cr, L. J. 618: 

A. I. B. 1923 Nag. 264. 
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C. P. MUNICIPAI. ACT (XVI OF 1903), S. 66 . 

" 'Ss* C 6 and 139— Eftcroachvteytt^-Conviction — 

ImposHion of daily fine in the future is not legal. 

The accused was convicted under S. 139 read with 
S. 66 (i) of the C. P. Municipal Act and sentenced to 
pay a fine of Rs. 5 in addition to Re. 1 per day from 
14 th August 1922 onwards, in case he did not re¬ 
move the encroachment or obtain the sanction of 
the Municipal Committee to its continuance. Held, 
that the order imposing a daily fine in the future 
could not stand. No person can be sentenced 
to punishment for a thing which he has not done but 
may possibly do in the future or even is likely to do in 
the future. {Hnllifax, A. J. C.) BaBU Rao v. 
municipal COMMIl'TEE, NaGPUR, 72 I. C. 78 

24 Cr. L. J. 318 : A I. R. 1924 Nag. 66 . 

-Ss. 66 ( 1 ) and Buildijig^—Essentials 

for conviction implies struct7ire 7oit/i roof. 

A ‘‘ building ” within S. 66 (i) of the C. P, Mun. 
Act, implies a structure with a roof. Moir v. Williams^ 
( 1892 ) I Q. B. 264 , Ref. Where the petitioner is 
convicted for encroaching upon a street in a Munici¬ 
pal town by putting up a new structure in the place of 
an old one. Held, in the absence of proof that the new 

structure occupied more space than the old one, the 

conviccion was bad. A prosecution under the Act can 
only take place after a resolution passed at a meeting 
properly convened and conducted. KErake-Brockman, 

J.C.) thakurlal V. Secretary, Municipal com¬ 
mittee. Khandwa. 64 I. C. 274 : 22 Cr. L. J. 764. 


C. P. TENANCY ACT (XI OF 1898). 

Lal V, Segratary. Municipal Committee, 
Khandwa. 64 I. c. 274 : 22 Cr. I. J. 754 (N') 
---(1922). _ 

~ ;-S. 12(1) (a )—Any member of Joint Hijidu 

family having an anmtal iucerne of 7tot less thafe 
Bs. 120 ts entitled to vote—Explanation to cl. (* 7 ) ap¬ 
plies only xvhen total income exceeds Es. 120 hut not the 
separate income individually. 

Where a member of a joint Hindu family is clearly 
a pei-son in receipt of an annual income of not less 
than Rs. 120 , he is entitled to vote under S. 12 (i) 
(^z). It matters not, whether such person pays in or 
does not pay in his income or part thereof to the 
joint family fund. He is clearly under cl (c) entitled 
to a vote. The explanation to cl. («) is not a dis¬ 
abling provision, but only applies where the total in¬ 
come of a joint Hindu family exceeds Rs. 120 but the 
income of individual members is le«!s than that 
amount. In such a case, the Legislature intended to 
provide that the manager of a joint Hindu family 
alone should have a vote in a ^;/<7J/-representative 
capacity on behalf of the family. (^Findlay, A./.C.y 

Secretary and President, Municipality 
Nagpur v. Devidas. 21 n. I. R. 182 : 88 l. c. 480 • 

A. I. R. 1926 Nag. 66 . 

9- 98, Sub-Secs. (2) and (3 )—Breach of Sulr 
S> K2)-^Bye laws framed under Suh-S. ( 3 ) enabling 
Municipality to prosecute party concerned are not ultra 
vires. 


S, 105 (1)— Bye-laws under — Bye-la 7 v N'o. 
and S. 139 . 

Bye-law No. 7 does not apply to the case of a re 
fusal to vacate land held for some years and subse¬ 
quently found to be nazul. {Hallifax, A. J. C.) 

Shripathi Maratha V . Secretary, m. c., Nag- 

A. I. R. 1923 Nag. 157. 

gg 122 , 67 (a) and 289— Encroachment by 
previous owner—Present owner not liable. 

S. 122 cannot be interpreted as making punishable 
an omission to remove an existing encroachment not 
made by the accused person. The word “ Obstructs ” 
in 0 . 122 of the Act, applies to persons who built or 
caused to be built the encroachment and not to the 
accused who originally had nothing to do with its 
erechon. Sub-section ( 2 ) of S 67 read with S. 139 
proydes remedy in the case of an encroachment not 
made by the present owner. (Prideauv, A. J. C.) 

chunilal V . Municipal Committee, arni. 

18 N. L. R. 92 . 65 I. C. 559 : 23 Cr. L. J. 127 : 

A. I. R. 1922 Nag. 167 (2). 

_ 9- 192 Conditions not communicated — 

Failure to comply with, is not an off'ence. 

Failure to comply with any conditions which are 
not placed on record or shown to have been actually 
commumcated to him and subject to which, permis- 
sion to build, was given to him under S. 66 of the C. 

_ . Municipal Act, 1903 , does not amount to an offence 
in the absence of departure from the sanctioned plan. 
KBrake-Brockman, A. /. C .) Nandlai. v. Khandwa 
Municipality. 4 N. i, j. gee 


~ ^S. 122 —Conviction under—Absence of Proof 

that structure occupies more space—Notice for prosecu¬ 
tion—Authority for sanction. 

In the absence of proof that a new structure put up 
occupied more space than the original one a convic- 
on \^der S. I 22 > C* P, Municipal Act cannot be sup¬ 
ported, Meaning of ‘^Building,” explained. A prose 

take place only after a 
oiution passed at a meeting properly convened and 
condacted. \,Drake Brockman, J. C.') THAKUR 


If a person who does not give notice in writing of 
his intention to erect or re-erect any building as requir¬ 
ed by Sub-S. ( 2 ). erects or re-erects or commences to- 
erect or re-erect the building without the sanction of 
the Committee which is necessary under Sub-S. (i) of 
S. 98 of the new Act, the person can be prosecuted 
for not giving the notice in the manner prescribed by 
bye laws framed by the Committee in exercise of the 
power conferred under Sub-S. ( 3 ) of the said section. 
Such bye-laws are not ultra vires. (^Kinkhcde, A. J. 

C.) Emperor Shriballabh. 26 Cr. L. J. 1084 : 

88 I. C. 28 : A. I. R. 1925 Nag 393. 
C F. TENANCY ACT (IX OF 1883). 

——— S. ^H-^-A/ortgage decree'—Form altered at 
i nstanee of mortgagor — Estoppel. 

A decree for sale provided that cultivating rights 
in j/r were included. The judgment-debtor (mort- 
gagov) got altered into “all actual and reputed 
rights in the sir land” it being agreed between the 
parties that the question whether such rights included 
the cultivating right should be left over. Afterwards 
the mortgagor contended that the decree did not 
comply with S. 42 of the Act, held that it was not 
open to him to assert that by reason of the alteration 
the rights of the mortgagee under the original decree 
were taken away, held also that the Lower Court 
should have decided whether the rights sold included 
^e cultivating rights also. ^Lord Buckmaster.y 

Gulab Singh v. Ballabhdas. 40 M. L. J, 418 : 

48 Cal. 591 ; 48 I. A. 220 : 61 I. C. 76»: 

17 N. L. R. 84 ; (1921) M. W. N. 310 : 

3 U. P. L. R. (P. C.) 20 : 19 A. L. J. 361 : 

25 C. W. N. 938 ; 34 0. L. J. 1 : 14 L. W. 228 • 

29 M. 1. T. 348 (P. C.). 

-(XI of 1898). 

I ^ Proprietor or a tenant Purchasing the ten¬ 
ant s or Proprietors right, the result is the same in 
both cases. 

When the rights of co-sharer and an occupancy or 
absolute occupancy tenant converged in the same 
person he- is an occupancy or absolute occupancy 
tenant according to the nature of the tenancy. This- 
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C. P. TENANCY ACT (XI OF 1898), S. 32. 

is because the acquisition by a proprietor of occupancy 
or absolute occupancy rights or the acquisition by an 
occupancy or by absolute occupancy tenants of pro¬ 
prietary rights amounts to the same thing. In either 
case the occupancy or absolute occupancy rights and 
proprietary rights are after the transfer combined in 
the '-aine peison. i^Bakcr^ J. C’.) KaS.ARBAI v. 
Jam \D\R. 20 N. L. R. 162 : 82 I. C. 126 : 

A. I. E. 1925 Nag. 125. 

— -S. 32_ Impro:\-me>tts, compensation for — 

ir/irn I,gaily due—Position of sulrtcnant. 

Under S. 32 (I) a tenant can claim compensation 
for improvements only if the improvements were made 
in accordance with the -Vet if the tenant was an 
absolute occupancy or ordinary tenant. If the tenant 
is a sub-tenant, he can claim compensation, if the 
improvements have been made with the landlord’s 
consent. i^Batteity J. Cf) 13ALARAM v. BHAGIRA* 
THIHAI. A. I. B. 1922 Nag. 47. 

-- S. 35— Surrender by Hindu widow is bind¬ 
ing on reversioners, 

\ .surrender by a Hindu widow if not impeachable 
for fraud or on other like-ground, is binding on the 
widow’s husband’s reversioners. {Prideuux, A. J. C.) 
MUKUND V. DIWAKAR. 73 I. C. 126 : 

A. I. E. 1924 Nag. 95. 

-S. 35— Surrender of Portion of tenancy is 

invalid. 

There cannot be a valid surrender of a portion of 
the holding at the instance of a tenant. 7 N. L. R. 8 
Kef. iPrideaux, A. J. C.) ALLIBHAI v. Sham 
•Kao. 18 N. L. R. 82: 64 I. C. 902 : 

A. I. E. 1922 Nag. 216. 

-S 35 (4)— Transfer by tenant. 

An ordinary tenant i.s deemed to leave the holding 
uncultivated and the rent of it unpaid after a transfer 
(after which he leaves the village), even if it is culti¬ 
vated by the transferee who is not a sub-tenant or the 
malgu^aror anybody else and the rent is paid in full, 
and tliere is clearly an implied surrender. {^Hallifax, 

A. /. C.) Lakshmi Prasad v. Dadu. 

A. I. R. 1923 Nag. 4. 

-S. 36— Female heir applying to have surrender 

of occupancy holding set aside Surrender set aside 
and female heir placed in possession—Statutory liabili¬ 
ties paid from her separate funds—She does not Ucome 
absolute oivner^A. /. R. 1923 Nag. 34 Over-ruled. 

Where an occupan'^y tenant surrenders his holding 
to a landlord under S. 35 of the Central Provinces 
Tenancy Act, 1898 , and the surrender is set aside upon 
an application made under S. 36 of the said Act, by 
his heir who happens to be a female, and the female 
heir is placed in possession of the holding upon her 
undertaking and paying the statutory liabilities out of 
•her own separate funds the holding does not belong to 
her absolutely so as to make her a fresh stock of des¬ 
cent. 1923 Nag. 34 Overruled. (^Bakery J. C. and 
JCinkhedey A. J. C.) WaSUDEO BHIWA. 

21 N. L, R. 62 ; A. I. E. 1925 Nag. 306. 

- Ss. 36 and 47— Claimant was put in posses¬ 
sion by Revenue authorities—Civil Court cannot inter¬ 
fere. 

Where an occupancy holding is surrendered and the 
heir of the person surrendering applies to the Revenue 
authorities to be put in possession and he is so put in 
possession, there is no power in any outside authority 
to revise the decision of the Revenue Officer and 
divest the claimant of the right vested in him under 
the order. {^Kinkhedcy A* J. C.^ FakIRA s'. R.AM- 
•KISAN. 21 N. L. B. 25 : 87 I. C. 1045 : 

A. I. E. 1925 Nag. 277. 


C. P. tenancy act (XI OF 1898), S. 41. 

-S. 41 —Absolute occupatuy holding—Transfer 

of a part — Gift—Delivery of possession—Right of 
landlords to eject. 

Where there is a transfer by gift and delivery of 
possession of a portion of an absolute occupancy hold¬ 
ing by the tenant without the consent of the landlord 

to such transfer, the latter can eject the transferee in 

possession. {Prideauxy A. J.C.) GaNPaTv. Ma- 
NOHAR. 7 N. L. J. 105 : 78 I. C. 834 • 

A. I. R. 1924 Nag. 264. 

-S. 41 —Absolute occupancy holding—Transfer 

of _ Consent of landlord—Right of re-entry. 

A transfer without the consent of the landlord of a 
part of an absolute occupancy holding, even though 
defined and demarcated, will not give the landlord a 
right of re-entry under S. 41 , Tenancy Act, 1898 . 
Consent of the landlord to the transfer of an entire 
holding is a fortiori z. consent to the transfer of any 
part of it. In consenting to the mortgage by condi¬ 
tional sale, the landlord would have to be regarded as 
having consented to the sale as well as to the mort¬ 
gage. If the landlord agreed that the mortgagor 
agreed to make the transfer (through Court) he 
agreed a fortiori to his doing it voluntarily, as transfer 
under compulsion is obviously something more than a 
voluntary transfer, not something less and consent to 
the greater naturally includes consent to the less. 
{flallifaxy A. J. C.) BaPUJI v. RaM RaO. 

7 N. L. J. 99 : 81 I. C. 664 : A. I. R. 1924 Nag. 139. 
-S. 41 — Pre-emption—Right of landlord. 

S. 41 of the C. P. Ten. Act confers a right of pre¬ 
emption on the landlord whether or not the intended 
sale has taken place, (^//allifax, A. J. C.) RaI v, 
SidakaLLI. a. I. R. 1922 14. 

-S. 41 (2) — Mortgage in the form of IAse is 

inoperative against landlord. 

A document though given as a lease of an absolute 
occupancy holding is a mortgage where the transfer is 
meant to secure a debt contracted. Such a document 
violates the provisions of S. 41 ( 2 ) and hence is 
inoperative against the landlord. {^Dhobley% A. y, C.) 
Ram Prashad v. Chandulal. 4 N. L. J. 262 : 

65 I. C. 241 : A. I R. 1922 Nag. 166. 

-S. 41 (2) —Notice under—Contents and parti 

culars of. 

A notice under S. 41 ( 2 ) of the C. P. Tenancy Act 
need not be worded with the accuracy of a plea. 
Where the information given in the notice is amply 
sufficient to inform the landlord of the tenant’s inten¬ 
tion to mortgage the whole of his absolute occupancy 
holding, it is sufficient compliance with the law. S. 41 
( 2 ) does not sav that the particulars specified in that 
sub-section should be given in the notice but it merely 
states the circumstances under which the tenant must 
give notice, and presupposes a knowledge on the part 
of both landlord and tenant as to the particulars of the 
tenant’s holding. {_Baiteny A. J. C.) RaGHOJI RaO 
V. RaJESWAR. 65 I. C. 816 : 4 N. L J. 131. 

-S. 41 (7) and (8) —With S. 6 of the new Act 

of 1920 — Sale of absolute occupancy fields .Want of 
consent of — Malgmai—Suit by Afalguzar. 

S. 41 of the Act of 1898 gave the landlord more 
than a mere right of pre-emption. The landlord had 
right to sue the transferee in a case where the sale 
had been made without his consent, S. 41 of the Act 
of 1898 refers to more than procedure ; it gives two 
rights to two persons. It gives the Malguzar the right 
of pre-emption and ejectment and the tenant the right 
of re entry. S. 6 of the Act of 1920 has no retrospec: 
tive effect and does not give the landlord the 
power to bring the suit ; but if his right to do so 
had already arisen under the former Act, under which 
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he could sue to enforce that right, the right being 
exercised under the former Act the tenant can, under 
Sub-S. 8 of S. 41 of the Act of 189 S, apply to be 
reinstated within one year of his ejectment under the 
decree, A. y. C.) Vli^AyAK z\ Mehe- 

BULLA Khan. A. I. E. 1923 Nag. 33. 

S. 41 C7) Ldudlofd oiid — Tniftsf^y 

of a part of an absolute holdi7ig—Part defined a^id 

demarcated—Whether laiidlord entitled to re-enter _ 

Landlord'sinterest hoio safe-guarded. 

In order to maintain an action for ejectment a plain¬ 
tiff (landlord) must be entitled to immediate entry 
into possession and before a landlord can eject his 
tenant’s transferee he must prove abandonment by the 
tenant. A tenant’s holding is one and indivisible : 
where it is not alleged that he has refused to pay 
the rent of the whole, he cannot be said to have 
abandoned the holding while still in possession of 
part. The landlord’s interests are safe-guarded by 
recognising his right to hold the original tenant liable 
for the rvnt of the entire holding ; if he fails to pay, 
S. 43 will enable him to sell the holding and the sale 
cannot be opposed by the transferee. S. A. 203 of 
1905 Ref. {Nallifax, A./.C.) JODHaRAJ v. DaULAT. 

18 N, I. E. 109 : A. I. E. 1922 Nag. 241. 

-S 43— Charge—Suit to enforce, cannot be 

brought by other than the sole landlord or the repre¬ 
sentative of his co-sharers. 

No person can institute a suit to enforce a charge 
created by S. 43 of the Act unless he is the sole land¬ 
lord or the representative of his co-sharers for collec¬ 
tion of rent. (,Drake Brockman, J, cy DeokaPAN 
V. NaTHU. 63 I. c. 352-; 4 N. L. J. 138 : 

S. 45— Section docs not prohibit lease of 
ordinary tenure of sir latids. 

The Tenancy Act contemplates leases to ordinary 
tenants of sir lands apart from transfers of the kind 
provided for in S. 45 (i) which applies only to leases 
or other transfers of proprietary rights in sir fields and 
does not apply to agricultural lease.s which do not 
affect the proprietary rights. {JCinkhede, A. /. C.) 

Durga Prasad v. Thakur Prasad. 

A. I. R. 1925 Nag. 377. 

S. 45 — .Sttrreftder takiftg place 9 months after 
sale— Ag9 ernteJtt to Surrender entered into on the date ' 

of sale—Both are one transaction but the surrender i 
only is void, I 

If a covenant to relinquish the sir lands is part of 
the transaction of sale or of mortgage, the agreement 
to surrender will be void and unenforceable. Where 
the surrender took place nine months after the sale 
but there was an agreement of even date between the 
parties as to the surrender. Held that the two were 
one transaction but that only the surrender was void. 
39 All. 173 (P. C.) and 39 All. 645 Foil. {Baker, 
/. C. and Prideauxy A. J. C.) BHAGWaT v. 
ANaDRaO. 86 I. C. 515 : A. I. E. 1925 Nag. 302. 

-S. 45 —Sale of trees and surrender of occu¬ 
pancy holding executed on the same day—Both are cme 
transaction and. are invalid. 

Where an occupancy tenant executed a sale-deed in 
r^pect of mango trees standing on the holding and on 
the same day surrendered the holding to the co sharer 
malguzar. Held ; that the sale and the surrender to- 
S®ther constituted a single transaction the object of 
which was to avoid necessity of obtaining the sanction 
prescribed by 8 . 451 ( 1 ), Tenancy Act and was therefore 
niegal and void. 39 All. 173 {P. c.') and 40 All. 449 
Rel. on. Held : farther that the mere fact that the j 
vendee obtained possession did not suffice to separate ] 
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the surrender from the sale, nor does the mere fact that 
the sale-deed purporting to deal with the trees apart 
from the soil was executed first and the .surrender of 
the soil pure and simple, followed it make any differ¬ 
ence. In order that there could be a valid severance of 
interest or property in the trees, the trees must them¬ 
selves have already become the separate property of a 

pei-son other than the owner of the soil on which they 
stand, by an independent transaction, and further the 
interest in the trees as also in the soil must be of a 
nature transferable under the law applicable to the 
land. {A inkhede, A. J. C.) FaKIRA v. RaMKISHAN. 

21 N. L. R. 25 ; 87 I. C. 1045 r 
A. I. R. 1925 Nag. 277. 

-S. 45--Sir lajid—Mortgage — Sanction _ 

Av'ard and decree—.Assignment of—Fresh sanction 
not necessary. 

Where sanction had been granted by the Revenue 
Officer for mortgaging sir lands and on account of 
disputes an arbitration took place as regards the 
amount due and this was made into a decree of Court, 
no fresh sanction is necessary for an assignment. 
{Baker, O. J. C. and Pridcaux, A. J. C.) GanPaT- 
RAO t. MT. TULSABAI. 78 I.C. 853 • 

. A. I. R. 1924 Nag. 419.’ 

45—Sir lofid'^^ScctioTi docs 7iot bciT yegis* 
tration of will in respect of. 

The section does not apply to a case of devolution 
by death, and therefore S. 45 ( 3 ) does not bar the 
registration of a Will, by which sir land is bequeathed. 
The section does not take the proprietor’s right to 
alienate the cultivating rights in his j/r land. It 
merely lays down a condition precedent to the exercise 
of that right inter vivos. The restriction on the power 
of alienation is imposed by the C. P. Tenancy Act and 
not by Hindu Law. {Hallifax and Prideaux, A. J 
Cs,) MURLIDAR V. HaRIDaS. 62 I. C. 246 : 

4 N. Z. J. 46.' 

--S. 46— Mortgage of occupancy land is invalid 

even inter partes. 

Under the C. P. Tenancy Act even as between the 
parties to the contract a mortgage of occupancy land 
is wholly invalid and it cannot operate in any way in 
respect of the property transferred by it. {Baker, J. 
C.) Omrao t. Ramadhar. 

81 I.^C. 873 : A. I. R. 1926 Nag. 130. 

■- Ss. 46 and 47 —Pransfer need not be to nearest 

heir. 

S. 46 does not make it obligatory tliat the transfer 
should be in favour of the nearest existing heir of the 
transferor at the time it is made. {H allif ax, A J 

C.) MT. Krishna Bai v. Debi Singh. 

P I. C- 409 : A. I. R. 1923 Nag. 195. 

• S. 4^—P ersonal law of inheritance—I snot 

affected by section. 

If a female is entitled, according to her personal 
law', to succeed to an occupancy holding. S. 46 of the 
C. P. Tenancy Act will not disqualify her from inheri¬ 
ting such property. The expression ‘in the male line 

mean that the person 
at the lower end of the line must be a male. The 

expression ‘ in the male line’ should be distinguished 
from the expression ‘male lineal’ and the former does 
not mean a male in the line of males ’ which is the 
meaning ascribed tolhe latter. {Hallifax, A. J. (T.) 
SaKHUBAI v, HaRI. 5 N. I. J. 261 : 

67 I. C. 229 : A. I. R. 1922 Nag. 207 (2). 

Ss. 46 and 47— Co-proprietors dividing air 
land—Position of. 

When two co-proprietors of a village divide up the 
sir land betw'een them to hold portions of it separately 
they make an imperfect partition of that village; 
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each haii a share a separate patti composing the sir 
land he holds in severalty, and the whole of the rest 
of the village forms what is called a Shnmilat patti. 
in alii fax. A. /. C.) CHUNGA PRASAD v. PHULWA. 

67 I. C. 121 : A. I. B. 1922 Nag. 126. 

- — S. 46— Partition of holding has thetffect of 

surrendir and regrant. i 

A partition of a holding with the landlord’s consent . 
cannot be distinguished from a surrender of the whole 
by all of them jointly and a giant of a new lease in 
respect of the parts to each of them separately. Each j 
part then is a parcel of land held on a lease which is j 
not the same as that on wliich the original whole was | 
held and it cannot be the same holding. ^ N. L. R. 8 ; 
lo N. L. R. 129 Kel. Further, if a tenant takes fresh 
land from the malguzar in addition to what he already 
holds, and the rent of the fresh lands is not kept sepa-. 
rate, but one single sum is payable in respect of the 
old and the new land, then he undoubtedly has a new 
holding, because the new parcel is held under a 
different lease, and a different set of conditions from 
those of the old smaller parcel. {Hallifax. A. J. Cf) 

Son Singh v. thakur Ram. 18 N. L. B. 48 : 

69 I. C. 359 : 6 N. L. J. 243 ; A. T. B. 1922 Nag. 21. 

— S. 46 (1)— Succession—Disqualification of \ 

near collaterals, does not give any right to the remote. 

'I'he condition requiring the collateral who claims 
succession to have shared in the cultivation is a dis¬ 
qualification which disentitles the nearest collateral if i 
he has not fulfilled the condition. But it does not 
confer any right of succession to the occupancy tenure 
on a more remote collateral even though he may have 
shared in the cultivation. 15 C. P. L. R. 89 * 17 A. 
33 , Ref. {Batten. A. J. €,') AhiLIA v. BaDAN 
SINGH. 6 N. L. J. 270 : 65 I. C. 292 : 

18 N. I. B. 105 : A. I. R. 1922 Nag. 117. 

-S. 46 (3) —Trees standing on occupancy hold- \ 

ing—Transfer of. is invalid. \ 

An occupancy tenant has the same analogous rights 
in the trees as he has in the holding on which they 
stand, and therefore he cannot transfer the trees by 
sale as apart from the land on which they stand. 
{Kinkhede. A. J. C.) FaKIRA v. RamKISAN. 

21 N. L. R. 25 : 87 I. C. 1045 : 

A. I. R. 1925 Nag. 277. 
——S. 46 (5) —Trees in occupancy holding-^ 
Mortgage. 

Mortgage of trees amounts to a transfer of the j 
rights in the occupancy tenure in a portion of the ten¬ 
ancy holding and the document cannot be registered 
in contravention of S. 46 ( 5 ) of the C. P. Tenancy Act 
of 1898 . The mortgage is not operative as regards the 
other property except the trees covered by it. An 
instrument so registered cannot operate in respect of 
any part of the property ostensibly transferred by it. 
13 N. L. R. 165 , P'oll. {Prideaux. A. J. C.) TUKA- 
RAM V. NaRIBa. 70 I. C. 34 ; A. I. R. 1922 Nag. 252. 

-S. 47 —Exchange not affected. 

About 1903 the defendant started to cultivate an 
absolute occupancy holding belonging to another and 
allowed him to cultivate an occupancy holding of his 
own in exchange, each finding the land of the other 
more conveniently situated than his own. The record 
remained unchanged and each paid rent for the land 
he cultivated but in the name of the other till in 
1917-18 the Settlement Officer recorded each of them 
as the occupancy tenant of the laud he was actually 
cultivating. Held if the arrangement of 1903 was an 
out and out exchange he lost his right to set it aside 
many years before he filed his suit. If it was only an 
arrangement by each tenant for the cultivation of land 
by the other, which it undoubtedly was, he has no 
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right whatever to interfere with it. (ff al/ifax^ A, 

C.) CHIMNA PaTIL V. INDRARAJ SiNGH. 

A. I. B. 1923 Nag. 144 . 

-Ss. 49 and 51— Private contract is effective 

only up to next settlement. 

The combined effect of Ss. 49 and 51 is to make the 
occupancy tenant liable for the rent fixed at the settle¬ 
ment for the term of the settlement. A private agree¬ 
ment not inconsistent with the Act as to the rent pay¬ 
able may be given effect to only until the next settle¬ 
ment ; but at the next settlement the agreed rate of 
rent is superseded by a rate of rent fixed by the Settle¬ 
ment Officer. 7 N. L. R. 17 Rel. on. {Kinkhede. A. 
J. C.) KhUBCHANDz/. MULLOO. 89 I. C. 741 : 

A. I. R. 1926 Nag. 452. 
-S. 49 —Lessee is not 'Proprietor' within S. 49 . 

A lessee, whether permanent or not, is not a pro¬ 
prietor within the meaning of that section, and there¬ 
fore he does not retain any interest as an occupancy 
tenant in the sir land on the determination of the 
lease. {Baker. J. C.) BaLWANTRAO v. Farid 
SaHEB. 21 N. L. R. 133 : 87 I. C. 253 • 

8 N. L. J. 44 : A. I. R. 1925 Nag. 274. 
--Ss. 49 and 60— Transfer in favour of next 

reversioner by widow ^vithout sanction of revenue auth¬ 
orities is invalid. 

The transfer by a widow of occupancy rights in sir 
land in favour of her next reversioner is invalid in 
absence of the sanction of revenue authorities. C. P. 
Tenancy Act, Ss. 49 and 50 do not make any excep¬ 
tions in the case of a transfer of an heir and rever¬ 
sioner. {Baker. J. C.) Mt. BHAGWaTI BaI v. 
DADU KHUSHIRAM. 81 I. C. 878 : 

, A. I. R. 1925 Nag. 95. 

-—-Ss. 60 and 70— Sale contrary to—Rights of 

transferee — Dispossession — Compensation. 

V-’here a sale of a holding is prohibited under S. 71 
of the C. P. Tenancy Act, the alienee in possession 
can claim compensation from the plaintiffs (seeking to 
set aside the sale) before they are given possession. 6 
N. L. R. 12 , Foil. If however the alienee had not 
obtained possession and he sought to enforce the sale, 
he could not recover the consideration paid. 6 A. L. J, 
555 , Ref. {Prideaux. A. J. C.) DhONDIBA v. 
PaNDURANG. 68 I. C. 252 ; A. I. R. 1923 Nag. 111. 
-S. 63— Remission of rent. 

The respondent claimed the right to hold his ten¬ 
ancy field free of rent on the ground that in 1874 the 
then landlord agreed to allow his father to hold the 
field free of rent and executed an agreement to that 
effect. In the pattas of both the settlements, e. g. 
1897 and 1913 a note was made to the effect that the 
landlord would pay the rent. Held : that the Settle¬ 
ment Officer in 1913 has not decided as he is supposed 
to have decided, that the terms of the original agree¬ 
ment would be binding on the successors of the parties, 
and S. 63 of the Tenancy Act, 1898 , plainly enacts 
that no Agreement for reduction or remission of rent 
can prevail for more than one settlement. 15 C. P. L. 
R. 9 Ref. {Batten. J. C.) MAHILAL v. BINDRABaN. 

A. I. R. 1923 Nag. 247. 

- S. 70— Succession—Hindu wideno can accelt' 

rate, by surrender. 

In all matters of tenancy the personal law applies 
except in so far as it is limited or altered by the 
tenancy law and there is nothing in the C. P. Tenancy 
Act to limit a Hindu widow’s power to accelerate the 
succession to her late husband’s estate by retiring 
from the ownership of it by surrender. On such sur¬ 
render the estate passes to the next heir not by transfer 
but under the law of inheritance. If the next is 
a limited owner, e.g.t a daughter, the heirs of the last 
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male owner woqM succeed after the daughter's death 
and on default of such heirs, the malguzar can resume 
possession of the tenancy. In a contract creating a 
tenancy the parties may agree that it shall be suMect 
to any condTtions that are not forbidden by the law. 
(^//aZ/tfax, A. J. C.'* SuNDAR EaL v. BISAMBHAR 

C -rn I ?* ^922 Nag, 24.' 

S. 70 (6) Sa/^ void—Jiettirn of considera¬ 
tion. 

In the case of sale made to circumvent the statute 
prohibiting the sale of exproprietary rights the consi¬ 
deration IS not recoverable. Defendant, if he fails to 
get possession, cannot recover the consideration, on 
the ground that the so-called surrender was a sale in 

contravention of the Tenancy Act, and the Registra¬ 
tion obtained was a fraud upon the registration 
statute ; he can claim compensation, if he is in pos¬ 
session. and the deed is admissible in evidence to 

prove the passing of consideration. {Prideaux A / 
C.) DHONAIBA V. Pandurang. 

.. 1923 Nag. 111 . 

--h. ^M—Adsoiute occupancy holding—Gift of 

by widtnv -with consent of landlord—Surrender and re^ 

grant. 

There is no difficulty in regarding the transfer by 
way ^ of gift by a widow of her absolute occupancy 
holding with the consent of the landlord, even though 
It was a subsequent consent, as a surrender to him bv 
the widow and a fresh grant by him to the transferee 
In respect of surrenders the absolute occupancy right 
is a tenancy and not a proprietary right. The surren¬ 
der would be binding on the reversioner, for the limi¬ 
tations of the widow’s interest in the tenancy are 
subject to the provisions of the Tenancy Act as to 
surrender an^d alienation. {/lallifax, A. J. C.) Ram- 
CHANDRA BaLAKRISHNA V. RaMCHANDRa 

o 1922 Nag. 222. 

yirf? c®'- awarded by Rev. 

Vfficer—Suit does not lie in Civil Court. 

A R^enue Officer holding an enquiry under S. g-i 

of the C. P. len. Act has the powers of Civil Court in 

awarding costs. If he has not made an order as to 

costs he must be deemed to have disallowed them and 

fresh suit does not lie in the Civil Court for the same. 

\Batten, J. C.) MOTIRaM v. HarI* 65 I* C. 67 • 

___ N. I. R 65 : A. I. R. 1922 Nag.* I 69 '. 

b. ^b—Apphcabtltty—Disputes between neigh¬ 
bouring tenants-^Act does not apply. 

The object of the C.P. Ten. Act is to provide for the 
relations between landlords and tenants. The Act 
00 ^ not contain any provision for settling disputes 
between neighbouring tenants. The remedy is under 
the ordinary law in a Civil Court. (Batten, / C ) 
MOTIRaM z/. HaRI. 18 N. 1. R. 65 65 I. C. 67* - 

___ q. . - 1922 Wag. 169. 

o. jurtsdtcilwi—Dispute between tenant 

and former landlord—Civil and Revenue Court. 

he division of Kkud fCasht or sir among co- 
sharers of a village to be held in severalty is undoubt- 
e^y a partial private partition of the village lands 
ana each co-sharers separately held parcel of land is a 

village of which he is the sole 
rSi leases that land to a tenant, he is 

still the sole landlord. But there is nothing to prevent 
the co-sharers having a re-distribution of the lands held 
in separate ownership at any time, and either Khud- 

Qn«fk always be transferred to 

another patti or to what may be called the shamilat 

tenancy land so returned to the body of co- 

landlords and are ordinarily re- 

co-sharer who 

. me land previously in separate ownership is no 
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longer the landlord. His suit between him and the 
tenant in respect of that, is therefore, not a suit be¬ 
tween landlord and tenant and therefore the Judge 
trying such a suit need not be also a revenue officer. 

(f/allifax, A. J. C.) JaGANNATH v. SaHEBRAO. 

65 I. C. 127: A. I. R. 1922 Nag. 27. 
(I OF 1920).— Possessory mortgagee of frac 
tional interest in village is not landlord and cannot sue 
for rent. 

The position assignable to a mortgagee in possession 
of a fractional interest in a village is that of a mere 
transferee of a money claim to a portion of the arrears 
of rent when they have been proved due to the land¬ 
lord of the holdings held by tenants of the village. 
Therefore such mortgagee is not a landlord within the 
meaning of the C. P. Tenancy Act and a suit for rent 
against the tenants is not maintainable by him. (Kin 
kiede, A. J. C.) SeTH HaRBAX v. L.^CHAtAN. 

82 I. C. 201 : A. I. R. 1925 Nag. 183. 
-- Kon-agriculturist cannot transfer house and 

site -without landlord's consent. 

A tenant or other person who is entitled to a site of 
a house can transfer his right to occupy and that too 
within narrow’ bounds. In the absence of an agree¬ 
ment to the contrary the right to occupy the house and 
site held by a non-agriculturist is not transferable 
without the consent of the malguzar. (Hallifax, A. 
/• C.) Lakshmi Prasad v. Ahmad Kachi. 

80 I. C 635 : A. I. R. 1925 Nag. 39. 

~'rk of the Hindu Law of Succession. 

fbe Hindu Law of Succession by survivorship and 
as to the vesting of a son’s interest by birth is not 
applicable to a tenancy governed by the C. P. Tenancy 
Act. (Baker, J. C.) Mt. Gowra v. CHAITRaM 

78 I. C. 63 : A. I. R. 1924 Nag. 372 

~7 - ^^alguzari share—Devise of, can be made 

without—Sanction of Revenue authority. 

Occupancy rights in sir land can be devised by will 
along with the malguzari share to which they apper¬ 
tain without the sanction of the Revenue Authority. 

62 L C. 246 , referred to. (Hallifax, A. J. C.) Gadi 

Govinda. 711. C. 207; 

^ ^ A. I. R. 1923 Nag. 141. 

4 —Creation of the tenancy by the landlord. 
Ihere is no reason for thinking that a landlord can¬ 
not create an absolute occupancy tenancy. (Hallifax, 

A. J. c.') Ramchandra Balkrishna V. Ram- 

CHANDRA JAIRAM. A. I. R. 1922 Nag. 222. 

— -S. 5 Absolute occupahcy right cannot be be- 

queatked^ 

An absolute occupancy tenant is not empowered to 
bequeathe any right in his holdings. 15 C. P L R 

^rideaux, A. J. Cs., 'thek 
riallifax-, A. J. C*) MT. RUPI v, SaDASHEO* 

^ ^ 82 I. C. 1038 : A. I. R. 1926 Nag. 190. 

^ Consent of Malguzar—Priority of mort¬ 
gage. 

There is no authority for saying that a mortgage 
which has not been consented to by the malguzar must 
be held to be in abeyance, to have no real existence 
and to be m fact void until it is so consented to by the 
malguzar and can, until it is so consented to, have no 
priority against another mortgage of a later date. As 
between the mortgagor and mortgagee a mortgage is 
yffiid unless and until it is avoided by the malguzar. 
KBatten, /. C.) KuNJILAL v. PannaLAL. 

« ^9 ; A. I. R. 1923 Nag. 91 (1). 

z>* A r' ” ^9 —Transfer under the old Act — 

^^^^^ord are not taken away by the new Act. 
Where there was a transfer of an absolute occupancy 
holmng while the Act of 1898 was in force the rights 
of the landlord to sue in ejectment or for pre-emption 
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are not taken awav by the new C. P. Ten. Act, 

A. J- r.) VINAVAK r. MAHKBULLA 

Khan. I c 427 : A. I. R. 1923 Nag. 33. 

_Ss. 6 and 89 —Flindtt IVidrno—Transfer or 


surrender. , 

Thouch a Hindu widow’s in,terest in an absolute 

occupaircy tenancy whit h has devolved on her at her 

husband’s death is the same in all respects as the 

estate of a Hindu widovv in land inherited from her 

husband, there is the important exception that the 

limitations of her interest in the tenancy are subject 
to (he provisions of the Tenancy Act as to surrender 

and alienation. {.Hallifax, A. /. C.). RamCHaNDRA 
EAI KRISHNA 7'. RAMCH/\NDRA TAIRAM. 

65 I.C. 952 : A. I. R. 1922 Nag. 222. 

_Ss. 11 and 12— Non-fransferoble ho/dhtx '— 

Sucectuou to —Linhility to fay debts of predecessor. 

An occupancy right under C*. P. Tenancy Act is an 

extremely limited right and is in some respects even 
more limited than the right of a life tenant. It is in 
no case available even during the life-time of the 
tenant for attachment and sale in satisfaction of his 
debts. Succession to such an untransferable right of 
occupancy does not create a personal liability to pay 
the debts of the deceased debtor. (^iVadegaovkar, 
4 I.C.') HONPRU r-. MISRIYA. 

A. I. R. 1925 Nag. 449 : 89 T. C. 477. 

_Sa. 11 to 14— Occupancy holding — Devise 

from Hindu wideno—Suit to cfect—Civil Court — 
Jurisdiction. 

Where an occupancy holding inherited by a Hindu 

widow i.s willed by her, the landlord can sue to eject 

the devisee in the ordinary Civil Courts. The transfer is 

invalid apart from Act I of 1920 and the devisee being 

a mere trespasser can be ejected in the ordinary Courts 

of the land. The intention of the tenancy law in the 

r. P. was to recognize a tenant’s right of a restricted 

character as regards its heritability, transferability, 

partibility etc., but it has never been understood to 

carry %vith it the incident of devisability by will. 

(Hinkhede, A./. C.) Shf.ODAYAL RaMPRASAD. 

fift T fi 247 


-Ss. 12 and 13— Transfer by occupatuy tenan‘ 

_ Transfer valid between the parties, but for S. 12— 

Transfer can be avoided only in manner and to extent 
mentioned in S. it,—C ivil Court cannot entertain suit 
to avoid the transfer. 

No landlord can sue in a Civil Court to evict a 

person to whom an occupancy tenant has made over 

his holding unle^^s that person is one of those mention¬ 
ed in S. 12 (i) ( 2 ) of the Tenancy Act, 1920 , or holds 
under a lease for not more than one agricultural year 
granted not more than two months before the begin¬ 
ning of that year, without any covenant to renew 
being attached to it in all other cases he must apply to 
a Revenue Officer under S. 13 of the Act. (Case law 
discussed.) (^Hallifax, A. J. C.) TUAN v. GOPI 

87 I. C. 826 : A. I. R 1925 Nag. 442. 
_S. 12— Mortgage of trees fully owned in occu¬ 
pancy fields is valid. 

Where the property mortgaged was fruit trees in 
occupancy fields and where the mortgagors were pro¬ 
prietors of the trees : Held, that the mortgage deed 
was validly registered, {Hallitax, A. J, C.) MURALI- 
DHUR V. ANANDRAO. 

8 N. L. J 153 : A. I. E. 1925 Nag. 414. 

- S. 12 (1) (ii)— Sale of occupancy right to 

distant heir in presence of nearer heir is not opposed to 

.S’. T2 (i) (//). , 

The intention of the Legislature in framing b. 12 
(i) (ii), was to clothe an occupancy tenant with a 
power to transfer his right in the holding to any 
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distant heir even during the lifetime of other nearer 
heirs, provided the transferee is a person to whom the 
right is likely to go by inheritance to the transferring 
tenant, in the absence of nearer heirs entitled to suc¬ 
ceed under the new Tenancy Act and therefore a sale 
by an occupancy tenant to a distant heir is not in 
contravention of S. 12 (i) (ii). {Kinkhede, A. J. C.) 
MOHAN z/. BoDHAN. 

21 N. L. R. 144 : A. I. R. 1926 Nag. 421. 

' —Ss. 13 and 105 —Unauthorised transfer*of 

occupancy holding—Remedy of landlord — Forum. 

When an occupancy tenant makes an un¬ 
authorised transfer of his holding. the landlord’s re* 
medy is to apply to a Revenue Officer under S. 13 of 
the C. P. Tenancy Act. S. 103 bars a suit in a Civil 
Court. {,Hallifax, A. J. C.) BISAHU ». SUMER 
Singh. 89 I. C 231. (Nag.) 

-S. 13— Transfer by tenant—Latnbardar not 

taking steps under S. 13 — Lease by latnbardar is 
illegal. 

On a tenant transferring his right to a co-sharer the 
lambardar does not get the right to lease the land to 
a third person without taking any steps under S. 13 to 
set the transfer aside. i^Baker, J. C.) DHIKaL v. 
RaGHU. 8 N. L. J. 52 : 87 I. C, 115 : 

A. I. R. 1925 Nag. 269, 

——Ss. 13 and 105— Surrender of tenancy _ 

Determines suit-tenancy—Jurisdiction of Civil Court. 

Where a tenant surrenders his holding the sub-tem 
ancy also is determined and a suit to eject the sub¬ 
tenant thereafter i.s one between a landlord and a 
trespasser. 8 N. L. K. 22 Dist. {.Baker, O. J. C,") 
GOPALA V. Sakharam. 

6 N. L. J. 224 : 73 I. C. 15 : A. I. R. 1923 Nag. 261. 

-S. 21— Landlord and tenant — Purchase of 

crops—Rights of landlord — Limitation. 

The mere purchase of standing crops by a stranger 
would not give any cause of action to the landlord, 
unless it was brought to his notice that the purchaser 
was appropriating the crops, and some overt act would 
be necessary to give the landlord notice of the claim 
of the purchaser. There is no reason why limitation 
I should run from the time when all the crops were cut, 
as appropriation must be held to have commenced 
from the time when the crops began to be cut. 
{Baker, J. C.) NaTHULALSA v. ShaNKERLAL. 

7 N. I. J. 80 : 81 I. C. 651 : A. I. R. 1924 Nag. 87. 
-Ss. 37 and 25— Persotr cultivating on Partner¬ 
ship basis is a tenant, that in sir is sulrtenant and in 
khudkasht an occupancy tenant. 

The ordinary presumption is that a man who culti¬ 
vates the land of the whether on batai ox 

on payment of rent is a tenant. The status of a per¬ 
son cultivating the proprietor’s sir land under S. 37 of 
the new Act of 1920 is that of a .sub-tenant. Where 
sir land and other land is given to a person under one 
lease or one set of conditions so as to constitute one 
holding, the status of the defendant so far as thej/r 
land is concerned, is that of a sub-tenant. The land¬ 
lord in an ejectment suit can therefore be given a 
decree declaring that defendants are liable on partition 
by proper authorities. In the case of khudkasht lands 
the status of defendant is that of an occupancy tenant 
and as such he is not liable to be ejected therefrom by 
the landlord except under S. 25 of the said Act. 
{Kinkhede, A. J. C.) GOKUL v. SHYAMLAL SiNGfi. 

90 I. C. 76 : A. I. R. 1926 Nag. 36. 
——S. 46 (5)— Lease in respect of sir for 5 years-^ 
Reneaval — Sub-tenancy^Effect of Act of 1920 . 

Plff. was granted a lease of sir lands for 5 years 
ending with April 1917 and put him in possession. 
During the term of the lease defts. granted to‘plff. 
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another lease for n years commencing on the expiry 
of the term of the first lease. In a suit for possession 
by piff. after the expiry of the period of the first lease 
the defts. set up, that under the Tenancy Act they had 
become occupancy tenants of the sir land on the loss 
of their proprietary rights in the village and hence the 
lease which was subsequently to take et¥ect could not 
be enforced being void. Held that the plea of the 
defendants was valid and that the plaintiff’s suit must 
fail. {Dhobley, A. J. C.') Skth LakSHMI Chand 
V. BaJIRAO. 69 I. C. 870 : 5 N. L. J. 261. 

-*-S. 49— Applicabiliiy —Sir laud — Mortgose — 

Foreclosure — Compromise—Effect on occupancy righti. 

A foreclosure decree was obtained on a mortgage of 
sir lands prior to the coming into force of C. P. Ten. 
Act, 1898 . In a subsequent suit to have the decree 
set aside, a compromise decree was passed by which a 
part of the property passed to the mortgagee absolu¬ 
tely while the rest went to the mortgagor free of en¬ 
cumbrances. Meanwhile Act I of 1920 had been pass¬ 
ed and the mortgagor claimed under S. 49 occupancy 
rights in the sir land. Held-, S. 49 did not apply as the 
mortgagor’s rights had already been lost. {Baker,/.C. 
and Prideaux, ^.y.6'.) GoPALA v. LaXMANSINGH. 

90 I. C. 162. 

-Ss. 49 and —Effect of. 

The combined effect of Ss. 49 and 51 is to make the 
occupancy tenant liable for the rent fixed at the settle¬ 
ment for the term of the settlement. A private agree¬ 
ment not inconsistent with the Act as to the rent pay¬ 
able may be given effect to only until the next settle¬ 
ment ; but at the next settlement the agreed rate of 
rent is .superseded by a rate of rent fi.xed by the 
Settlement Officer. {Kiukhede, A. J. C.) Khub 
Chand Mulloo. 

89 I. c. 741 : A. 1 . R. 1925 Nag. 452. 

--S. 49—Sir— Mortgage ivit/iout sanction 

— Foreclosure — Lambardar—Penvers of disposition. 

Where sir lands are mortgaged without sanction to 
transfer cultivating rights, the mortgagor becomes on 
foreclosure occupancy tenant of the sir lands. The 
lambardar after surrender has no power over the 
same. {Kotwal, A. J. C.) NandkiSHORE v. Lal 
SINGH. 78 I. C. 730 : A. I. R. 1924 Nag. 381. 

■ —S. 49— Foreclosure—Occupancy right in Sir— 
Accretions. 

A mortgagor is entitled to remain in possession as 
occupancy tenant of all the land that is sir at the 
time of the passing of the final decree and not merely 
of that which was sir at the date of the mortgage. 
{Baker, O. J. C. and Hallifax, A. J. C.') BhimraJa 
V. MOOKUNDALAL. 76 I. C. 637 : 

A. I, R. 1924 Nag. 155. 

-— S. 49 — Sir land — Alienation of — Effect of. 

The sir right is made up of two parts one proprie¬ 
tary, and the other the occupancy and it can accrue 
synthetically by union of these two parts in the same 
person. But it must be in the same person. Where 
a proprietor alienates ownership ^f land, the sir right 
in the land is a constitutent part of his ownership of 
the sir land. {Hallifax, A. J.C.') SheORAM z/. 
TikarAM. 19 N. L. R. 26 : 71 I. C. 129 : 

A. I. R. 1923 Nag. 93. 

---S. 49 (1)— Sectiofi is not retrospective. 

The provisions of S. 49 (i) of the Tenancy Act of 
1920 relating to the lapsing of the tenancy rights gran¬ 
ted by an ex-proprietor in the sir land cannot have re¬ 
trospective effect over the tenancy rights created by 
him before the passing of the Act. {Baker, J.C.) 
CHaMPaLAL V. KUNJI LaL. 83 I. C. 762 : 

A. I. R. 1926 Nag. 249. 
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' —S. 49 ( 1 ) — Hot retrospective. 

^ The latter portion of sub-S. (i) of S. 49 of the 
C. P. Tenancy Act (I of 1920 ) cannot possibly have a 
retrospective effect. {Batten, J. C.) Hindu Singh 
r/. MangaL. 6 N. L J. 227 : 19 N. L. R. HO : 

72 I. C. 438 ; A. I. R. 1923 Nag. 227. 

----S. 49 (2)—Act of (1898), S. 4o {l)—Ho 

applicability to devolution by death. 

S 45 of the Tenancy Act cannot possibly be applied 
to a case of devolution by death, and therefore sub¬ 
section ( 3 ) pf that section does not forbid the registra¬ 
tion of a Will by which sir land is bequeathed. Un¬ 
der the Hindu Law a malguzar has powers to alienate 
the full cultivating and proprietary rights in his sir 
land without any sanction at all. The' restriction on 
the power of transfer is imposed only by ihe Tenancy 
Act and not b) the Hindu Law. Even so S 45 of 
the Tenancy Act does not take away the proprietor’s 
right to alienate the cultivating right in his sir land. 
It merely lays down a condition which must precede 
the exercise of that right inter vivos. {Hallifax and 
Pridcaux, A. J. Cs.) MurlIDAS v. HaRJDaS. 

62 I. C. 246 : 4 N. I. J. 44 
60 and 12(2)- Culti-vating right in Sir’ 
IS not alienable--'Insolvency Court cannot apply under 
S. 50 . 

A proprietor’s right in j/>land are compo.sed of two 
component parts. The proprietary right is alienable 
and attachable but the cultivating right is neither. 
Under S. 12 , para. 2 , of the Tenancy Act 1920 , a Ke- 
ceiver cannot be appointed to manage an occupancy 
holding and the tenant’s right does not vest in the 
Court or in the Receiver under the Provincial Insol¬ 
vency Act of 1907 . The legislature contemplated that 
no one but the proprietor of sir land could divest him¬ 
self of the occupancy rights and that the Insolvency 
Court cannot even apply under S. 30 of the Tenancy 
Act. {Prideaux, .4 J. C.) ShrJKISHAN v. NaGOBA 

76 I C. 634 : A. I. R. 1924 Nag. 158. 

-S. 60— Applicability of—Tenancy — Creation 

of, by occupa -cy raiyat—Section not retrospective, 

S. 60 of the C. P. Ten. Act does not apply to con¬ 
tracts entered into before the passing of the Act 
{Mittra, A. J. C.) MT. LaHINI v. BaLA. 

18 N. L. R. 86 : 77 I. C. 798 : A, I. R 1922 Nag 227. 

- S. 89 Surrender by -Hindu widow operates 

only on her interest—Collusive surrender—Inf unction 
may be granted. 

A surrender by a Hindu widow under S. 89 operates 
only on the widow’s interest in the holding and the 
surrendering. Hindu female should be treated as 
dead as it were by a fiction of law unless the surrender 
may be deemed to be in the best interests of the es¬ 
tate which she represents. Injunction can be granted 
to restrain collusive surrender of tbe holding by the 
widow. {Kinkhede, A, J. C.) PaNDURANG v. 
BayaJEE^ 8 N. L. J. 14 : A. I. R. 1926 Nag- 251. 

-S. 89— Surrender to some co-sharers—If puts 

an end to tenancy —Lambardar —If to recognize. 

A surrender made to two of the co-sharers without 
the intervention of the lambardar is only a transfer 
and not a surrender and does not put an end to the 
tenancy unless the lambardar chooses to recognize it. 
The lambardar can maintain a suit for recovery of 
rent in spite of such transfer. {Baker, J, C.) JaGO 
V. MaDHORAO. 89 I. c. 51 ( 1 ). 

-S. 89— Surrender of undivided share by eo- 

tenant is valid when the co-tenant's- sons succeed and 
are accepted by the landlord. 

Where a co-tenant relinquishes his undivided share, 
and on such relinquishment his sons succeed and 
where they are recognised by the landlord as tenants 
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instead of their father, the arrangement is valid 
(^Baker, J. C.) SHER SiNG ?/. KaLU SINGH. 

80. I. C. 734 : A. I. R. 192-5 Nag. 124. 

-S. 89— Dii isiov amottg proprietors — Effect, 

Where the proprietors of a village decide to divide it 
and agree thereafter to collect rents separately from 
tenants in the lands allotted, they become landlords 
of the particular lots allotted andean make a valid 
surrender thereof. {Buker, J. C.') KHETSINGH v. 
MANMOPSINGH. T8 I. C. 134 : 

A. I. R. 1924 Nag. 383. 

-S. 97 — Trees — If cart a he attached. 

The attachment of trees a part from the land on 
which they stand under S. 97 cannot be prohibited 
where the trees and the land belong to different per* 
.sons. {Baker, O, J, C.) GULSHER KHAN v. RaM* 
SWARUP. 19 N. L. R. 150 : 77 I. C. 620 : 

A. I. R. 1924 Nag. 42. 
— ■ -—S. 100— Lease of ^\x — Subsequent sale of Pro¬ 

prietary interest—Purchaser purchasing also lessee's 
interest — I'urchaser becomes only a lessee from occu¬ 
pancy tenant. 

Where the proprietor lets out hisj;>, and then sells 
his proprietary interest, he becomes the occupancy 
tenant of the sir, and if the purchaser of the proprie¬ 
tary interest also purchases the interest of the lessees 
of sir, he still remains the lessee of the occupancy 
tenant, i e., the original proprietor and the original 
proprietor i.s entitled to possession as occupancy tenant 
on the expiration of the lea.se term. {Hallifaxy A- J, 
C.) D. B. BaI.LABHDAS V. PUNA HaI. 88 I. C. 126: 

A. I. R. 1925 Nag. 383. 

-Ss. 105 and 100— Village service tenant — 

Suit for post^ession does not lie in Civil Court, 

A suit for possession of his holding by a village 
service tenant asserting that he had been ejected by 
the landlord on 5 - 1-1920 is not maintainable in the 
Civil Court by reason of Ss. too and 105 of the C. P 
Ten. Act. {Hallifax, A. /• C.) BaLARAM 7>, 
ATMARAM. 71 I. C. 48 : A. I. R. 1923 Nag. 51. 

- —5. 105 (1)— Rent-free land — Suit—Civil 

Court's Jurisdiction, 

Where the land has been recorded rent free, and 
held without payment of rent and the tenant claims it 
to be held rent-free. S. 105 ( 2 ) applies and the suit is 
removed from the cognizance of the Civil Court. 
iKotwal, A.J,C.) GaNPAT V, MOHANLAL. 

A. I. R. 1922 Nag. 207 (1). 
■ —S. 106— Rent—Steit for, against trespasser — 

Forum. 

Under S. 106 suits for arrears of rent are to be heard 
by a Judge who is also a Revenue officer. The juris¬ 
diction of Additional Munsiffsor Subordinate Judges 
who are Revenue officers should be strictly confined to 
suits for arrears under S. 106 . {Baker, J,C,') GaNESH- 
DAS V. Harilal. 90 I.C. 279 (N). 

Sb. 109 and 100 — Civil and Rei’enue Courts — 
Tenant may sue or apply for Possession at his option. 
The rights of tenant to sue in civil Court under 
Specific Relief Act, S. 9 . for possession or to apply to 
a Revenue Officer are alternative remedies, and the 
tenant's right to sue in civil Courts is not conditional 
on the rejection of his application by the Revenue 
Officer. {/Tainfax. A, J, C.) BaLLABHDAS v. PuNA 
BaI. 88 r. C. 126 : A. I. R. 1925 Nag. 383. 

-Sch. 2 —Surrender by tenant—Limitation for 

suit for possession against licensee from tenant, by 
fresh grantee of the tenancy runs from the grant. 

On the surrender of a tenancy the license granted by 
the former tenant expires. In the absence of a fresh 
license granted by the new grantee of the tenancy, the 
possession of the licensee is adverse to the new tenant 


CERTIFYING COUNSEL. 

from the date on which the tenancy rights were gran¬ 
ted to him. A suit for possession by the incoming 
tenant after 2 years of his becoming tenant is barred. 
{Baker, J, C.) NlYAlUDDIN KHAN V, JJETHU. 

87 I. C. 823 : A. I. R. 1926 Nag. 61. 

-Scb. II, Art. 1— Article applies to suit by 

occupancy tenant dispossessed from part of holding. 

The period of two years limitation prescribed by Sche¬ 
dule II, Art. I applies to a suit by an occupancy 
tenant who is dispossessed from a part of his holding. 
{K’inkhede, A. J, C.) MaNSINGH v, SaRNA. 

83 I. C. 3 (1) : A. I. R. 1926 Nag. 226^^1). 
-Sch. II, Art. 1— Article applies to disposses¬ 
sion from Part, 

There is no reason whatever for holding that the 
words of article (i) have reference only to an entire 
holding and not to a part of it. {^fJ^lifax, J, C.) 
BUDGA V, CHAIN. 78 I, C. 214 : 

A. I. R. 1925 Nsg. 197. 

-Sch. II, Art. I— Applies to dispossession of a 

tenant by any person whether the landlord or not. 

The plaintiff's suit was for recovery of possession of 
a holding on the ground that the plaintiff was an 
occupancy tenant of the holding who had been dis¬ 
possessed by the defendant in July, 1920 . It was the 
contention of the defendant that the plaintiff had been 
out of possession since 1918 and had surrendered his 
tenancy and that the malguzar had placed the defen¬ 
dant in possession. It was stated by the plaintiff in 
the course of the pleadings, through his pleader, that 
the plaintiff had been out of possession since the end 
of 1918 and that the defendant had not actually 
dispossessed him but that the suit was filed against him 
as he was in wrongful possession. It was pleaded in 
reply that plaintiff not having been in possession of the 
land within two years of the suits, Art. i of Sch. II 
to the C. P. Tenancy Act stood as a bar to his claim. 
On the day fixed forbearing arguments on the point of 
limitation the plaintiff put in an application to amend 
his pleadings on the ground that he had by some over¬ 
sight stated that he was di.spossessed in 1918 whereas 
he was dispossessed of two fields out of three in 1919 
and of one in 1920 and the plaintiff also applied to 
file copies of jamabandies in support of the statement. 

Held, that the plaintiff not having in his plaint 
relied on the jamabandies he was debarred from amen¬ 
ding his pleadings in order to get out of the effect of 
his admission and that under Art. r of Sch. II of C. 
P. Tenancy Act it was not necessary that the disposses¬ 
sion should necessarily have been caused by the land¬ 
lord and that the plaintiff’s suit was undoubtedly bar¬ 
red under that article. {Baker, J. C.) RaGHUNATH 

Singh v, Gobdoo. 80 I. C. 855 : 

A. I. R. 1925 Nag. 127. 
-Sch. II, Para. 1— ''By any person" — If in¬ 
clude trespasser. 

The words “by any person” in Sch. 11, Para, i, are 
not confined to a person claiming under the landlord 
and are wide enougti to include a trespasser. {Baker., 
J. C,) MeGHRaJ V, RamGOPAI.. 78 I. C. 743 : 

20 N. L. R 103 : A. I. R. 1924 Nag. 249. 

CEREMONIES. 

See (i) Hindu law—Marriage. 

( 2 ) Pre-Emption. 

CERTIFICATE. 

See (i) C. P. Code, O. 21 , R. 93 . 

( 2 ) Evidence. 

( 3 ) Evidence act. 

CERTIFYING COUNSEL.—LEGAL PRACTI¬ 
TIONER. 
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CESS. 

St-e (i) B. T. ACT. S. 74. 

( 2 ) Landlord and tenani . 

( 3 ) Madras Estates Land Acr, Ss. 

Etc. 

CESSION OF TERRITOEY. 

(1) Act of State. 

( 2 ) Crown. 

( 3 ) Grant. 

CESTUI QUE TRUST. 

See (i) Trust. 

( 2 ) Trusts Act. 

CEYLON EVIDENCE ORDINANCE. 

Ordinance is application of Ez’id.nce Act to 


CHIT FUND. 
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nty has been furnished the Court is incompetent to 
order e.xecution against the surety. {Erasher, /) 

Mahant Kripal Singh z/. .\arinjan Singh. 

69 I. C. 658 : A. I. R. 1924 Lab. 408 
CHARITABLE ENDOWMENTS ACT (1890). 

Charity — Mana^ins Committee — 
Claim against—Suit against treasurer or e.x officio 


^ % 

Ceylon—Evidence Act, S. i. 

The Evidence Ordinance of Ceylon is merely the 
application to Ceylon of the Indian Evidence Act, 

) Or. Vrasapillai Gabriel 

V. A. S. ELIATAMBY. 52 I. A 372 • 

^ ^ _ A. I, R. 1925 P. C. 229 (P. C.)! 

■S* 9 —Intercepted correspondence is no evi- 

den:e. 

Any intercepted correspondence between the res¬ 
pondents in divorce cases cannot be considered as 
evidence against the pei-son to whom it is addre.ssed 
for any purpose whatever. 10 B. L. K. 301 Ref 
i^Lord Vailing.) Dr. VRASaPILLAI GaBRIEL v 
A. S. ELIATAMBY. 62 I A ^^^9 • 

A. I. R. 1925 P. C. 229 ^ ^)' 

•CHAIRMAN. 

See (i) Company. 

( 2 ) Corporation. 

CHAMPERTY.—CONTRACT ACT, S, 23 , 

■--— Consideration — Legality — Test of. 

An agreement to finance a litigation in consideration 
of getting a share cut of the property, if recovered, is 
not in all cases opposed to public policy. But if the 
value of the share to be got is out of all proportion to 
the money spent or to be spent for litigation, tlie bar¬ 
gain becomes unconscionable and lie cannot get any 
relief. ^Moti Sagar, /.) KeSHO DaS v. Tulsi 
DaSS. 89 I. C 229 

•CHANDAWAND— See CUSTOM (PUNJAB). 

■charge. 

See (i) Cr P. C, SS. 221 — 240 . 

( 2 ) Deed—Construction. 

( 3 ) Mortgage. 

( 4 ) T. p. Act. Ss. 58 , 95 AND 100 . 

•charge to jury—Cu. P.C., Ss. 297—307. 

CHARITABLE AND RELIGIOUS TRUSTS ACT 
(XIV OF 1920). 

'S 3— Persons not liable under S. 3 are not 
Proper parties. 

In proceedings under the Act a person who has 
claims adversely to the trust and who is liable under 
3 *s not a proper party. {Snhrazvardy,, y.) Syed 
kaza Ali V. Kazi Nur-ud»din Ahmed. 

__ 78 I. C. 174 : A. I. R. 1925 Cal. 537. 

—Ss. 10 and 11 — Deposit of security—Order 
f^*‘^Posit of specific sum of money is bad. 

, 10 of Act XIV of 1920 the defendant has 

_ e option either to deposit money or to furnish secu- 
■nty. The Court can order him to do one of these two 
tnmgs but cannot specify which he is to do. The 
^cunty furnished under S. 10 of Act XIV of 1920 , 
owtver relates to the expenditure actually incurred or 
■hkely to be incurred by the plaintiff which is quite a 
aiflerent matter from the costs of the suit. The Court 
^^mot direct payment of this expenditure otherwise 
an in accordance with that section, and when secu- 


secretary. 

T he administration of the property of a hospital was 
vested in the Treasurer of Charitable Endowments 
under S. 4 of the Charitable Endowments Act. Hence 
a suit could not be filed against the Secretary alone as 
representing the (‘ommittee. {Daniels, J c) 

Magistrate of 

Lucknow. 26 0 . c. 333 : A. i. r. 1924 Oudh 128 

CHARITY. 

See {i) C. P. CODE. S. 92 . 

( 2 ) Cypress. 

( 3 ) Hindu Law—religious Endowment • 
Will. 

( 4 ) Mahomedan Law—Wake. 

( 5 ) T. P. Act, S. 14 . 

( 6 ) Will. 

CHARTER ACT (24 AND 25 VIC., Ch. 104) AV^- 

Also Government OK India ,Act. ( 191 c). s. lo? 

CHARTER PARTY. 

-S‘c’<r(i) BILL OF LADING. 

( 2 ) Contract 

CHASTITY —See Hindu Law—Widow. 
CHAUKIDARI CHAKRAN LAND. 

See Bengal Village Chaukidari act. 
CHEATING—PENAL CODE, SS. 415 - 420 . 

CHELAS. —See HINDU Law—SUCCESSION. 

CHEMICAL EXAMINERS REPORT—Cu. P. (' 
b. 510 . 

CHEQUE. 

.y^^(j) Banker And CUSTOMER. 

( 2 ) Negotiable Instruments act. 

CHIEF COURT—JURISDICTION. 

^^<?(i) Jurisdiction. 

(2) c. p. Code, S. i 15. 

CHILD. 

(1) Cr. p. Code, S. 488 ( 2 ). 

( 2 ) Fatal Accidents act, 

( 3 ) Penal Code, S. 317 . 

CHIX4 HILLS regulation. 

Ss 4 and 12— An application under Section 

4 SS, Cr. Pro. Code is not of a civil nature _ Sec. 4 ^ 

Cl> l IS qualified by Clauses 4 and 5 . 

An application under S. 488 , Cr. Pro. Code, cannot 
be regarded as a proceeding of a civil nature within 
Section 12 although the failure to maintain a child is 
not a criminal offence. Clause i of Sec. 4 is qualified 
by Clauses 4 & 5 . The words “so far as regards per¬ 
sons other than Chins” in S. 4 (i) must be construed 
as meaning “so far as regards liabilities imposed by 
Law on persons other than Chins.” {MacColl, A./,C.) 
M.4UNG V. Mang Torn. 4 U. B. R. 169 : 

25 Cr. L. J. Ill : 76 I. C.* Ill : 

A. I. R. 1925 Rang. l4o (1). 

CHIT FUND. 

See also CONTRACT ACT. S. 30 . 

-—Chit. Transaction when a lottery. {Spencer 

and Madhavan Nair, JJ.') VEERANNAN AmbaLAM 
AyyACHI AMBALAM. 22 L* W 772 • 

1925 M^ W. N, 857 : 49 M.*L. j. 791.* 

Not a lottery—Pronote executed by a partner 
in favour of his co-partner whether enforceable. 
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CHIT rUND. 

{ afui Kn<', JJ SHANMUOA 

Mri>Al.l r. Kl'MARASWAMV MUDAl.l. 48 Mad. 661: 

21 L. W. 403 : 1925 M. W. N. 635 : 90 I. C. 420 : 

A. I. R. 1923 Mad. 870. 

_ fiiddef—Bond cxeattod by in favour of stake- 

hinder _ Stipnlatiotts in, -.ohen a penalty— Default in 

payment of subsequent instalment—Right to enforee 
stipulations — Il'aiver. 

Stipulation^^ in a bond executed by a bidder in 
f.i\our of stake-Holder are penal if they are so uiirea- 
sonable that the parties never contemplated that they 
>h<.uld take effect. Right to enforce stipulations 
re\ ives, though once waiveth in case of default in 
payment of subsequent instalment. (^Oldfield and 
Ramesam, //.) \'Ai rHINATHA AIYAR v. GOVINDA- 
StVAMI ODAYAR 42 M. L. J. 551 : 

(1922) M.V/.N 203: 67 I.C. 995: A.I.R. 1922 Mad. 67. 

-Arrangement for payment of prize money 

every monthly casting lots illegal. {A'rish/tan and 
Odgers, //.) Nacappa I’n i.Ai v. Arunachalam 

( hf-tty- ■ 

A. I. R. 1925 Mad. 281. 

CHOSE-IN-ACTION- AVc T, T. ACT. Ss. 132 TO 137 . 
CHOTA NAGPUR ENCUMBERED ESTATES ACT 
(VI of 1876). 

_-Ss. 2. 3 and 21— Scetion 21 does not restrict 

S. T 

S. 2 I'B of the Chota Nagpur Encumbered Estates 
Act raimot restrict the provisions of S. 3 ; it refei-s to 
suits other than proceedings in regard to the debts 
or liabilities referred to in S. 2 -A. iContts and Afac 
pherson, JJ,') BANSIPHAR DHAR 2'. TIKAIT HaK 
NARAYAN SiNGH. 6 Pat. D. J. 685 : 65 I. C. 283 ; 

1922 P. H. C. C. 112 : A.I.R, 1923 Pat. 85. 
-Ss. 2. 12 —Mortgage suit against several per¬ 
sons—Suit barrid as against one — Revival. 

Wliere in a mortgage suit against several defendants 
one defendant is struck out under S. 2 of the Act, the 
plaintiff, can revive his claim as against that person, 
if under S. 1 2 of the Act he is restored to possession 
and enjoyment of the estate. {Das and Ross //.) 
JYOTI PRASAD V. RANJIT SINGH. 63 I- C. 743: 

6 Pat. L. J. 328 : 3 Pat L. T. 94 : 1922 P. H. C. C 162: 

A. I. R. 1922 Pati 287 : 
-Ss. 3, 12 —Seope of~Proteeiion of estate — 

Estate release of—Revival of suit. 

S. 3 of the Act gives a statutory protection to a per¬ 
son whose property is brought within the operation of 
the Act. S. 12 removes that protection when the pro¬ 
prietor is restored to possession and then all remedies 
by a creditor could be enforced against him. {Das and 
Ross, //.) jYOTi Prasad v. Ranjit Singh. 

63 I. C. 743 : 6 Pat. L. J. 328 : 3 P. L. T. 94 : 
1922 P. H. C. C. 152 : A. I. R. 1922 Pat. 287. 

-S. 12 K—Sub. el.{\) {b) and SubS. ( 3 )— 

Property released on 2 - 10-1915 - Mortgage oh lo-io- 

1915 was held void. 

The estate was attached under the provisions of the 
Encumbered Estates Act: but it was released on the 
2 nci October 1915 . On loth October, 1915 a mort¬ 
gage of the property was executed. 

that the mortgage was void under the provi- 
.sion of.Sub S. (i), cl. (b) read with sub-S. 3 of S. 12 -A 
of the Encumbered Estates Act. {Das and Adami, 

//.) Lada Narain Singh v. Goberdhan Das. 

4 Pat. 478: 1925 P. H. C. C. 104: 86 I. C. 721: 
6 P. L. T. 497: A. I. R. 1925 P. 470. 

-Ss. 17 and 18— Contract made with Bengal 

Government does not bind the estate—Powers of mana¬ 
ger utuier the Act discussed. 

Under the Chota-Nagpur Encumbered Estates Act 
the owner is disabled not only from acts of manage- 


I CHOTA NAGPUR TENANCY ACT (VI OF 1908),. 

S. 11 (4). 

ment but from mortgaging, charging, leasing or alienat¬ 
ing the property, whereas on the other hand the Man¬ 
ager is vested and alone vested with such powers. 
Therefore a contract for sale for part of such estate 
entered into with the IJeutenant-Governor of Bengal is 
neither binding on the Manager nor on the Estate. 
{EordShah.) HUKAM CHAND z’. KaM BAHaDUR 

Singh. 47M.L. J. 662: 

3 Pat 625: 34 M. L. T. 336: 80 I. C. 841: 

21 L. W. 1: 5 Pat. L. T. 639: 51 I. A. 208: 

L. R. 6 P. C. 190: 1924 M. W. N. 710: 

3 Pat. L. R. 157: 22 A. L J. 935: 29 C. W. N. 342: 

A. I. R. 1924 P. C. 156 (P. c.). 
CHOTA NAGPUR TENANCY ACT, 1879. 

- S. 10 (b)— As amended by Bengal Act 5 of 

1903 , .S. 5 — Section governs transfers between ijf 

January and ^th Pfovernber 1903 . 

Section 10 (b) contemplates that all transfers, whe¬ 
ther made before the Act came into operation or not, 
provided they were made after the i.st of January 1903 , 
would come within the provisions of this sectionj 
though the section is silent as regards the fate of the 
transfers between the ist day of January and 4 thNovem- 
ber 1903 . yet the meaning is plain and such transfers- 
would come within the operation of the section, and 
would be rendered invalid by the operation of that sec¬ 
tion. Where such title is invalid, the title remains 
in the original tenant or his heirs. It is not permissi¬ 
ble to add words to the section in older to construe it. 
The section must be construed as it stands. {Ross 
and A'nlwant Sahay. JJ.^ UDAI NaTH SaHI DEO v. 
MAHABIR Sahu. 6 P. L. T. 500: 88 I. C. 1082: 

A. I. R. 1925 Patna 741. 

-(VI of 1908) Applicability of — Execution sale 

—Land valnation in sale proelamatton—Effect of. 

Under the Act there is no provision requiring the 
court to assess the value of the property sought to be 
sold. There are no rules which require the parties to 
assess the value of the property sought to be sold. But 
where a low value is given by the decree-holder in the 
sale proclamation with the result that the property 
which was of very great value has been sold for an in¬ 
significant sum of money, there is a material irregulari¬ 
ty which vitiale« the sale. 20 A. 412 Relied on. {Da& 
aftd Ross, J J.) lAMAfiiV.A} KUMAR JAGAT MOHAN 
Nath Sahi Deo v Jaipal Singh. 

3 Pat. 325: 5 Pat. L. T. 88 : 
A. I. R. 1924 Pat. 624 (1). 
-S. 4— Classification of tenants in, is not ex¬ 
haustive — 7'cnure holders with khunt katti rights, posi¬ 
tion of. 

The enumeration of classes of tenants in S. 4 of the 
Act is not exhaustive and the fact that tenure holders 
had khunt katti rights did not exclude the possibility 
of their being temporary holders and liable to eject¬ 
ment. {Jwala Prasad and Ross, J J ) JEO LaL V, 
Wazir Narain. 63 I. C. 764 : 2 Pat. L. T. 638. 

-S. 6 —Construction of lease—Tenure holder — 

Execution sale — Pattah—Ratya •. 

Where a pattah grant something more than the 
H'cre right to cultivate, in fact, where it grants all the 
rights save and except the right to receive the rent pay¬ 
able to the superior landlord, the grantee comes within 
the definition of tenure holder under S. 5 of the Chota 
Nagpur Tenancy Act. Therefore there is no bar to the 
sale of his interest in execution of a decree. {Afulliek 
and Jwala Prasad, J J.') BaIKUNTHA GORAIN v, 

Ganga Prasad Trivedi. 70 I.C. 976 (Pat ). 

-S. 11 (4)— Registratioft of tenure — Burden of 

Proof. 

Under S. 11 of the Act, where the plaintiff’s title 
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CHOTA NAGPUR TENANCY ACT (VI OF 1908), 
S. 

to recover rent is questioned on the ground of non-regis¬ 
tration of his tenure, the omis is upon him to prove that 
he had got his name registered prior to the date of the 
suit, 23 I. C. 844 distinguished, iqi; Pat. 63 , dissented 
from. {Cotitts arid Maepherson, /J.) DUBEY Shiva 
Sahav Ram v. Thakur Shiva Bhanjan Lal 
2 Pat. L. T. 680 : 64 X. C. 368: (1921) P. H. C. c’. 355 : 

6 Pat. L. J. 677. 
* Resutupiion^ Siiccessot — Afei2tiing of 

The word ‘successor” in Sec. 14 of the Act means 
not only a successor but also a successor de 
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facto. Resumption” means an entry upon the land 
Resumption is nothing more than an unequivocal de¬ 
mand for possession so as to operate as a final election 
by the landlord to re-enter. (^Das and Ross, //\ 

Kamakhya Narain Singh v. Suraj Nath 
MISRA. 8 Pat. 320: 6 Pat. L. T 85: 1924 P H. C. C. 60- 

2 Pat. X. R. 69: 78 I. C. 474: A. I. R. 1924 pat. 449 ! 

S. 14 Resumption of Jagirs annuls all sub¬ 
tenures. 

Where a jagir is resumed in Chota Nagpur all the 
sub-tenures created by the previous jagirdar are annul¬ 
led and become void. 27 C. 156 , Foil. But land where¬ 
on a mine has been sunk is expressly exempted from 
annulment. A tenure holder cannot create a sub-tenure 
to exceed in duration the sub.sistence of his own tenure. 
The delivery of symbolical possession in respect of a 
large parganah consisting of several villages of a large 
area of bakasht and zerait lands, has the same binding 
force against the judgment-debtors and his represen- 
tatives (/. the under-tenure holders whose encum- 
brances stand annulled under S. 14 of the Act. iAdami, 

J.) Maharaja Pratap Udai Nath Sahi Deo z/. 

BHAIAIN SunDERBaNS KOER. 3 Pat. X T 628 • 

24 Cr. X. J. 279: 71 I. C. 999 : A. I R. 1923 Pat. 76! 

20 and 39— Occupancy rights—Cultivation 
of lands in Tkeka does not confer. 

Mere cultivation of the lands comprised in a theka 
does not confer an occupancy or non-occupancy right 
on a thekadar if prior to the theka he had no connec¬ 
tion with the lands. {Adami and Bucknill, JJ.) RaJ- 
NATH Singh v, Wahid Khan. 3 Pat. X. T. 107: 

A. I. R. 1922 Pat. 28. 

' 26 The section does not invalidate agree- 

ments which were valid at their inception—Chota Nag' 
pur Landlord and Tenant Procedure Act, S. 2 \. 

S. 26 of the Chota Nagpur Tenancy Act was not 
comtemplated to invalidate agreements which 
were valid in their inception but to validate 
agreements in special cases out of such agreements as 
would otherwise have been invalid owing to the provi- 
aonsofS. 2 iof the Chota Nagpur Landlord and 
tenant Procedure Act. l^Ross and Sen, JJ.^ BHOLE 
Nath MaJhi v. Shiva Prasad Sinha . 

1924 P. H. C. C. 307 : 82 I. C. 988 : 6 P, X. T. 144: 

^ A. I. R. 1925 Pat. 297, 

~ 49 —Surrender of holding — Validity. 

A surrender by a tenant of his holding to the land¬ 
lord ^or valuable consideration is valid and is not con 

• 46 of the Chota Nagpur Tenancy Act. 
\Muckmll, y.) bario Santhal z/. Fakir San- 

<2- 991 • A. I. R. 1924 Pat. 793 (2). 

^Mortgage — Subsequent surrender 

•—A' ot invalid. 

^ovisions contained in S. 72 of the Chota 
£ L similar to those contained in 

th f ?u Bengal Tenancy Act with this difference 
pi!, provisions contained in clause ( 6 ) of the 

rh ^^^enancy Act do not find a place in S. 72 of the 

9 a Nagpur Tenancy Act, A mortgage, as distin- 


1 CHOTA NAGPUR TENANCY ACT (VI OF 1908), 
S. 74. ’ 

I 

I 

J guished from a sale is an incumbrance, and where the 
mortgage as in the present case was secured by a 
registered instrument, if the Bengal Tenancy Act ap 
plied a surrender would have been invalid, unless it 
was made with the consent of the landlord and the 
mortgagee. That clause has been omitted from tlie 
Chota Nagpur Tenancy Act and the reason probably 
IS that the legislature did not consider it desirable in 
me peculiar circumstances of the tenancy of the Chota 
Nagpur to recognise the right of transfer in the 
tenants with respect to their holdings. This intention 
j be gathered from the restrictions imposed 

upon the tenants under Chapter VIII of the Chota 
Nagpur I enancy Act, namely, S. 46 . A raiyat is not 
permitted to transfer his holding or a portion thereof 
by a mortgage or lease fora longer period than five 
years to sell or make a gift of his holding by any 
contract or agreement. Be that as it may, the absence 
of a provision similar to clause ( 6 ) of S. 86 of the 
Bengal lenancy Act from S. 72 of the Chota Nagpur 
I lenancy Act leaves no power of surrender conferred 
I by the section unhampered by the existence of any 
incumbrance over the property. It, therefore, logi- 
'-ally follows that in spite of a prior sale or mortgage 

1 £ m exercise his right of surrender 

I Of the holding in favour of the landlord, for under 
I 46 no transfer by a raiyat of his right 

I in his holding or any portion thereof is binding on the 
landlord unless it is made with his consent in writing. 

A fraudulent surrender confers no right on the land¬ 
lord. (ywala Prasad and Ross, //.) Ram OraON 
Z'. Doman Kalal. 2 Pat. 898 : 4 Pat. X. T. 662 • 

1924 P. H. C. C. 117 : 76 I. C. 209: 

A. I. R. 1924 Pat. 100. 

—--Ss. 46 and ^^—Applicability of—Mortgage 

before the exUnsion of the Act to Manbhum is not 
Toithin the provisions of section. 

A mortgage bond of 4 - 10-09 executed in the District 
of Manbhum does not attract the provisions of Ss. 46 
and 47 of the Chota-Nagpur Tenancy Act inasmuch as 
the Act had been extended to the District of Man¬ 
bhum in December, 1909 . The mere fact that an 
instalment of the mortgage money is payable after 
1920 in pursuance of a compromise decree entered 
into after 1920 does not attract the provisions of 
Ss. 46 and 47 of the Act {Mullick and Kulwant 
Sahay. JJ,) ISHAN CHANDRA KUNDU z;. NiL 
RATAN. 4 Pat. X. T 311 : 1 Pat X. R. 217 • 

1923 P. H. C C. 184 : 2 Pat. 638 : 

A. I. R. 1923 Pat. 375. 

“ ■ 9®- 94 (3) and 67— Failure to eject —‘Korkar- 

dar '—Occupancy rights, in korkar gives him lands. 

Where a landlord fails to eject a ‘ Korkardar ’ 
within 2 years from the time when the latter commenc¬ 
ed to convert lands into the ‘ Korkar, ’ the consent 
of the landlord to the conversion will be presumed 
under S. 64 ( 3 ) of the Act and the Korkardar ac¬ 
quires under S. 67 an occupancy right in the lands 

from which he cannot be ejected. {Coutts and Alac- 
pherson, JJ,) PaRASHRAM v. PRATAB. 

63 I. C. 783 : 2 Pat. X. T. 635. 

- S. 72—Surrender by raiyat—Effect on prior 

mortgages—B. T. Act, S. 86 —Difference in the land. 

See b. 46 . supra. RAM UraON v. DOMAN KaLAR. 

1»24 H. C. C. 117 : A. I. R. 1924 Pat. 100. 

” ■ 9‘ The section has no retrospective effect. 

b. 74 of the Chota Nagpur Tenancy Act apparently 
cannot possibly have retrospective effect in¬ 
asmuch as it affects the substantive rights of parties. 
Therefore, all agreements entered into prior to the 
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CHOTA NAGPTTB TENANCY ACT (VI OF 1908). j 
S. 77. 

date when theThota Nagpur Tenancy Act came into 
operation would obviously be beyond the scope of the 
section. The section contemplates only the case ol a 
lease executed “with a view to the 

such occupation.” {/^oss a/ir/Siff, //■) 13 HOLA 

Nath MaJHI t. Shiva Prasad Sinha. , 

1924 P H C C 307 ; 82 I. C. 988 : 6 P. L. T. 144 : 
1924 P. H. o. o. u ^ ^ ^ ^^25 Pat. 297. 

_ g 77 _ Chota jyof^pur Landlord and 7enant 

P,<.cid,„c Act (/ of 1879 ).' -V. b-Acquzs.tio,, of occu- 
rizhts hi gh<it\s'ali lauds^ ^ i 

A person in possession of lands for on y 

ten years prior to tl.e Chota Nagpur Tenancy Act of 
iqo8 is not entitled to occupancy right under Act I of 
1879 when Act VI of 1908 came into force S. 77 of 
Act VI of 1908 prevented the occupancy rights being 
acquired in respect 'A ghat^oali as 

Act came into force. i^Hoss and Scn^ J/-) 

SINGH HHUNIJ KHRISTO KHULYA. 

1924 P. H. C. C 304 ; 6 P. L. T. 534 ; 84 I. C. 383. 

A. I. R. 1925 Pat. 306. 

_S. ^Z^Rccord^ofRi^hts—7*rcsumption of 

correctness—Rebuttal—Prorccdini^s lead inf: to final 

record arc admissible, . , 

The pre-sumption of correctness about the entries in 

a Kecord-of-Kights arises only with the finally pub¬ 
lished Kecord-of*Kight.s, but to rebut the presumption 
the proceedings which resulted in the final record such 
as a draft record on what took place at the attesta¬ 
tion stage are admissible in evidence. (A/iller^ C. /. 
and Kuhvant Sal,ay, /.) CHAND KAV r. PHAG- 
WATI CHARAN (lOSWAMl. 2 Pat. 814 • 

A. I.R. 1924 Pat. ^48- 

m Kecord-of-Rif:ht — Evt- 
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_S. 84 (3)— Entry in Kecord-of■ l<if:ht — Evi¬ 
dentiary value of—Admission by Appellate Court. 

\u entry in the Kecord-of-Rights has unly a presump¬ 
tive Nalue under S. 84 . cl. ( 3 ) and an Appellate Court 
is not bound to receive in evidence the Record of.Right 
published after the institution and decision of the 
trial Court. {Adami and BucknilL ./J.) KaJNATH 

Singh r-. Wahid Khan. 3 Pat. I. T 107 : 

A.I.R. 1922 Pat. 28. 
-Ss. 87 and 224 {2)—/leeision, under is not a 

decree—Second appeal docs not lie. 

Under S. 224 ( 2 ) there is no second appeal to the 
High Court from the decision of the Judicial Com 
missioner passed in an appeal from a decision under 
8 . 87 of the Chota Nagpur Tenancy Act. A decision 
under S. 87 is not a decree and no appeal lies to the 
High Court under the C. P. Code. 5 Pat. L. J. 697 ; 
16 C. W. N. 295 , foil. ; 40 I. C. 891 . not foil. (^Das 
and Ross, J/.) lOUjDAR SaHU 7 '. NEMA PHOGTA. 

4 V. P. L. R. (Pat.) 25 : 65 I. C. 285 : 
6 Pat. L. J. 634 : 1922 P. H. C. C. 109 : 

A. I. R. 1923 Pat. 135. 

-Ss. 87 and 258 —Decree of Revenue Court — 

Finality of 

Though S. 258 of the Chota Nagpur Tenancy Act 
has the object of securing to some extent finality for 
any order or decree of any Deputy Commissioner or 
Revenue Officer in any suit or proceeding under inter 
alia, S. 87 , the section does not say, as it might have 
done that no Court shall try any issue already decided 
by such a decree so as to bar a defendant in a suit 
brought against him from raising the issue. {Afiller^ 
C. J. and Jiuala Prasad, J.') MaHARAJA PRATAP 

Udainath Sahi Deo v. Ganesh Narain Sahai. 

70 I. C 232: (1921) P. H. C. C. 369. 

-S. 88 — liaradat — Lease of the entire mauza 

—Inelusion of lands—Notice to quit—Necessity 

for* 


CHOTA NAGPUR TENANCY ACT (VI OF 1908)» 

S. 139. 

Where the deft, got ifara of a mauza including the 
man lands from 1291-1296 F, and having also remain¬ 
ed in possession from 1297 1305 -^'. he got another 
tiara from 1306-1313 and a fresh ijara from 1314 - 
1323 , and the plff. who was lessee of the entire mauza 
brought a suit in ejectment against the deft, who did 
not give up his possession over the man lands in which 
he set up a tenancy and claimed a notice to quit 
before ejectment. 

I that the deft, could not claim any sort of 

tenancy in the man lands^ and on the expiry of his 
iiara he was not entitled to retain possession of them, 

—he having neither an occupancy nor non-occupancy 
right iherein ; and that no notice was required before 
the suit for ejectment was brought. The man lands 
having been held as remuneration for the collection of 
rents, when the period of the iiara expired, the iiaro' 
day was bound to deliver up possession of the subject 
of the iiara, not only the lands held by the tenants 
but also the man lands. 16 C. L. J. 30 , dist. {Coutts 
and Maepherson, //.) CHIGU CHAUDHURI v. SRI- 
MABYA CHAND MONI DEBYA. 64 I. C. 695 : 

2 Pat, L. T. 777. 

—-Ss. 89, 83 and 258 —Order under S. 89 

of Attestation Officer can be revised by Settlement 
Officer and such revision bars a suit in Civil Court by 
reason of S. 258 . 

All orders w hether by khauapuri officers or by 
Attestation Officers have to be made during the 
preparation of the draft Record-of-Rights and all such 
orders passed before final publication of the Record- 
of-Rights are subject to revision under the provisions 
of S. 89 of the Act. The order of the . Attestation 
Officer is an entry made in the draft Record-of-Rights 
within the meaning of S. 89 and therefore the Settle¬ 
ment Officer has jurisdiction to revise that entry under 
the provisions of S. 89 of the Act and, therefore, 
t S. 25 S which provides that such an order of revision 
; will be final and shall have the force and effect of a 
[ decree of Civil Court, operates as a bar to the suit in 
: Civil Court to set aside the order. {A'ulwant ^ahay, 

• /•) (iOBIND BAURI V. KRISTO SaRDAR. 

, 90 I. C. 489 : A. I. R. 1926 Pat. 64. 

-S. 132 — Relates only to Khuntkatti lands. 

J The provisions of S. 132 of the Chota Nagpur 
Tenancy Act relate only to Khuntkatti lands, and 
r under S .84 ( 3 ) a Record-of-Rights, is not a conclusive 
1 proof of any tenancy right. (Adami and Bucknill, 

5 //) rajnath SiNGH r. Wahid Khan. 

; 3 Pat. L. T. 107 : A. I. R. 1922 Pat. 28. 

J- S. 139 —Section contemplates cases where rela' 

tionship of landlord and tenant is admitted—PVhere 
: Tenancy is not admitted—Suit for possession of occu> 
pancy holding cannot be entertained by Deputy Commis^ 
I. siotter but can h$ maintaintd in Civil Court. 

This section contemplates a case where the relation- 
ship of landlord and tenant is admitted to exist bet- 
t ween the parties ; it does not contemplate cases where 
ir there is a dispute as regards title. Where the relation- 
.r ship of landlord and tenant is not admitted, a suit for 
r possession of occupancy holding on the ground of 
e defendant’s denial of the Tenancy right is not cogniz- 
cl able by the Deputy Commissioner, and S. 139 does 
it not operate as a bar to the maintainability of such a 
suit in the Civil Court. i^Kuhvaut Sohay, y.) 
p Gobinda BaURI V. Kristo Sardar. 

90 I C. 489 : A. I. B. 1926 Fat. 64, 

).- S. 189 Suit to elect non'occttpancy raiyats 

a holding over does not lie in Civil Courts* 
y A Deputy Commissioner, and not Civil Court can 
take into considei'ation a suit for ejectment of non- 
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CHOTA NAGPTTB TENANCY ACT (VI OF 1908 
S. 157. 

occupancy raiyats holding after the lease is over. 
{Miller^ €•/• and Foster, J.) Mt, JaGESHWAR KOER 
V. TILAKDHARI Singh. 2 Pat. 746 : 5 P.L.T. 422 : 

77 I.C. 587 : A.I.R. 1924 Pat. 267. 
-S. 187—Ex parte decree. 

A decree which has actually been passed ex parte 
is an ex parte decree though it does not appear as 
such on its face. A rent decree passed against several 
tenants, one of whom only appeared and admitted 
plff.’s claim is ex parte agains*- the other tenants. 
(Coutts and Maepherson, //.) ShyaM NaRAIN 
Singh v. Siwacharan Sahu. 2 Pat. L. T. 734 : 

62 I. c. 886 : 1921 P. H. C. C. 345. 

-S. 177— Stilt for rent — Payment to third 

person—Plea of—Addition of parties. 

The law has been made more stringent than before 
by the amendment of S. 177 . That section lays down 
that when the claim of a third person to receive rent 
is pleaded, that third person should be made a party 
to the suit and the plea decided in his presence. 
{Jtoa/a Prasad, /.) PaGHALAN GaROIN v. CHOTU 
KUNJa. 2 Pat. L R. 24 : 79 I. C. 601 : 

5 P.L. T.'614 : A. I. R. 1924 Pat. 622. 

■" --S. V\^-—Appltcability—Suit for rent^~Plea 

of payment to third person. 

A right to receive rent can only be claimed by or on 
behalf of the pei-son entitled to receive it and not by 
a person who is under an obligation* to pay it. Where 
therefore in a rent suit, the tenant pleads payment to 
a third person, and such third person does not inter¬ 
vene, S. 177 of the Act does not operate. 57 I. C. 
28 , foil. (^Coutts and Ro^s, //.) GHURA MaNJHI 

V. probodh Chandra Mozumdar. 

3 Pat. I. T. 131 : 6 Pat. L. J. 603 : 64 I. C. 1003 : 

1922 P. H.C.C. 54 : A. I. R. 1923 Pat. 55. 

-S. 177— Applicability—Suit for rent — Plea 

ef payment to third party. 

S. 177 of the Act applies when a right is claimed by 
or on behalf of a third person. Where in a suit for 
rent, the defendant pleads payment to a third party 
but the right to receive payment is not claimed by or 
on behalf of such third party, S. 177 does not apply 
and the third party need not be impleaded in the 
action. {,Das and Adami, JJ.') BaLKI LaL v. 
SURENDRA Nath Roy. 1 Pat. 255 : 69 I. c. 858 : 

A, I. R. 1922 Pat. 4803 
~ S. 178 (3)— Pffzver to extend time — N^ot ex¬ 

ercisable after execution proceedings are closed—Order 
of extension is appealable. 

The power under S. 178 ( 3 ) of the Act to extend 
time for payment of arrears of rent can be exercised 
only so long as the whole decree is not satisfied and 
cannot be exercised after execution proceedings are 
closed. An order under S. 178 ( 3 ) of the Act relates 
to the execution of the decree and an appeal from 
that order lies to the Court in which an appeal from 
the decree lies. {^Jwala Prasad and Adami, J J,) 

Bisheswar Sahu v. Muhammad Zainul. 

6 Pat. t. J. 300 : 63 I. C. 779 : 1921 P. H. C.C. 195. 
-S. 178, Cl. Scope. 

The powers vested in a Sub-divisional Officer under 
Sec. i78, Cls. 2 and 3 were exercisable only as long 
as the decree was not fully executed. {^Jwala Prasad 
and Adami, //.) BiSESWAR SaHU r. MD. Zainui. 
Rahman. 3 P. L. T. 108; A. I. R. 1922 Pat. 29. 
-S. 181— Rent decree — Execution—Limitation 

Under S. 181 the period of limitation for the execu¬ 
tion of a rent decree runs from the date when the 
decree is signed. {Eass and Ross, JJ.^ BISHUN 

Lal %>, Bindeshwari Sahu. 2 Pat. L. R. 7 : 

78 I. C. 224 (1) : 5 Pat. L. T. 374 : 


CHOTA NAGPUR TENANCY ACT (VI OF 1908), 
S. 217. 

A. I. R. 1924 Pat. 712. 
---S. 212— Re?U decree — Sale of holding — Pur¬ 
chaser of portion of holding—Deposit of decree amount 
—Withdrawal by landlord—Effect of. 

Under S 212 a purchaser of a part of a holding 
deposited the whole of the decretal amount due to a 
landlord who had brought the holding to sale in 
execution of a rent decree. The landlord withdrew 
the amount but subsequently refused to recognise 
the person who deposited the amount as co-tenant 
of the holding. Deld that having accepted the 
money, it was no longer open to him to say that 
he did not recognise the part purchaser as a co-tenant 
of the holding, i^Ross and Sen, J J.') RaJENDRA 

Narain Singh Deo v. Mahesh Chandra 
ChaTTErJI, 1924 P. H. C. C. 281 : 

" A. I E. 1924 Pat. 669. 

- - S. 213— Execution of rent decree — Court 

cannot exempt portion of property from sale—Legality 
of—Right to set aside sale. 

Where in execution of a decree for arrears of rent, 
the holding of a tenant is put for sale, the Court has no 
power to order that a portion of the property shall be 
exempt from sale. Where therefore such an order 
was made and in pursuance of it a sale is held and 
the property is purchased by the decree-holder it is 
open to the judgment-debtor to bring a suit for setting 
aside the sale and his remedy is not confined to an 
application under S. 213 of the Chota Nagpur Tenancy 
Act. {Coutts and Das JJ.) KUMAR RamyaD 
Singh c. Chhedia Bakhi. 4 Pat L. T. 439 : 

1 Pat. 760 : 71 I C. 345 : A I. R. 1923 Pat. 64. 
-Ss. 213, 265 and 230— Rent sale — Applica¬ 
tion to set aside—Death of party—Substitution not 
applied forivithin time—Application abates. 

An application to «et a«ide a sale held in pursuance 
of an application for the execution of a decree is not 
an application for execution of decree and order. 
Therefore, if on the death of the person who presents 
such application no steps are taken within the time 
allowed by law for substitution of names, the appli¬ 
cation abates. {Das and Adami. //.) LaL 

nilmony Nath Sahi Deov. MaharaJ Protap 
Udai Nath Sahi Deo. 1 Pat. L. R. 55 : 

2 Pat. t. T. 367 : 1922 P. H. C. C. 363 : 

2 Pat. 243 ; A. I. R. 1923 Pat. 29. 
-Ss. 214, 231 and 258— Scope of. 

Ss. 214 and 258 do not confer a right to sue to set 
aside a sale of a holding but only restrict the right 
under the general law to cases where there is fraud or 
want of jurisdiction. Consequently the period of 
limitation fixed by S. 231 will not apply to a suit under 
the general law to set aside a sale on the ground of 
fraud. {Kulwant Sahay, J.') RaMESWAR NaraiN 

Singh t'. Mahabir Prasad. 90l.c. 325» 

—Ss, 2 I 7 , 227 and 228 —Rent suit —Ex parte 

decree — Appheation to set aside—Dismissal No 

appeal lies. 

A suit for rent was tried by the Dy. Collector as Dy. 
Commissioner and was decreed ex parte. An appli¬ 
cation to set aside the decree was dismissed in default 
and a further application for restoring the previous 
one was also dismissed. In an appeal to Dy. Com¬ 
missioner who set aside the decree and remanded the 
suit for re-trial, Held, on revision that (i) the second 
application is incompetent not being provided for in 
the Act, ( 2 ) that no appeal lay to the Dy. Commis¬ 
sioner against the order dismissing the application and 
therefore the Dy. Commr.’s order setting aside the ex 
parte decree was invalid but could not be revised by 
Revenue authorities under S. 227 but the High Court 
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CHOTA NAGPUR TENANCY ACT (VI OF 1908), 

S. 218. 

could revi'^e the order and set it asi<le, if illegal 

iJtrd JiooliJ Pfiis.u/, JJ MUNSHl L.4L 

C HAUDHAKI NIDHI RaM DUTT. 

60 I. C. 175 ; 3 U. p. L. R. Pat. 13. 

-Ss. 218 and 22^—Suit for rgnt—l’ahiatiou at 

tess thau one hundred rupees — Title to land—Inter- 
venor made a party. 

A suit for rent for less than Rs 100 was filed before 
a Deputy Collector. The defendants denied plaintiff’s 
title and' stated that they paid rents to a third party, i 
Under S .177 the third party was made a party interve- 
nor who chuined that he was entitled to claim rent and 
had received rerits from defendants and ricjlit to the 
title to the land was gone into. Held, that an appeal 
lay to the Judicial O)mmissioner and not to the 
Deputy Coinmi.ssioner from the decision of the Deputy 
Collector under Ss. 218 and 224 . \Vhere proceedings 
are taken under S. 177 , the Court will not come to a 
decision as to the respective titles of parties to the 
suit. Hut if a question of title or interest iii land has 
been determined by the Deputy Collector in such ^ a 
proceeding an appeal will lie to the Judicial Commis¬ 
sioner and not to the Deputy Commissioner. (Ada/ni, 

y.) Janki Chowdhury v. Sambodh Kurmi. 

1924 P. H. C C. 278 : A. I. R. 1924 Pat. 807. 
-Ss. 224, 113. 178 and 215. Cl. (3). 

In a suit for arrears of rent and ejectment a decree 
was passed hy S. D. O. in the terms of S. 178 . After j 
the ejectment the S. D. O. extended the time for pay* 1 
ment. On the question, whether an appeal lay to the 
Judicial Commissioner held that the suit for rent and 
ejectment under S. 139 , Cls. ( 3 ) and ( 4 ) and conse¬ 
quently the appeal from an order, such as was passed 
in the present case, lay to the Judicial Commissioner 
under S 224 . Sintmamnn v. Sham Charan Ohdar 
( 1922 ) 16 C. W. N. 1090 distinguished, {/wala 
Prasad and Adami, /.) HiSSESWAk SaHU v. MD, 

Zainal Rahman. 

3 P. L. T. 108 : A. I. R. 1922 Pat. 29. 

-S. 224 —Suit for rent against several tenants 

— Appeal lies if amount sued for exceeds Rs. 100 . 

In a collective .suit for rent against several tenants, 
if the amount sued for exceeds Rs. 100 , S 224 
applies and an appeal lies to the Judicial Commis* 
sioner whether the amount used for in respect of a 
particular tenant does or does not exceed Rs. 100 . 
i^Coutts and Maepherson, JJ>) SHYAM NaUAIN 

Singh v. Sivcharan SaHU. 2 Pat. L. T. 734 : 

62 I. C. 886 : 1921 P. H. C. C. 345. 

- 8 . 225 —Transfer of appeal from rent suits of 

less than Rs. loO to Judicial Commissioner—Second 
appeal lies. 

Five rent suits were instituted, one of the value of | 
above Rs. 100 and the others below that value. 
Appeals were preferred to the Judicial Commissioner 
in the former, and the Deputy Commissioner in the 
latter, but under S. 225 of the Chota Nagpur Tenancy | 
Act, the latter was transferred to the Judicial Com¬ 
missioner. Held, the appeals having been transferred 
and decided, second appeals lay. \Mulliek and At- 
hinsouy J J.) SaDANAND TEVARI v. DEB NaTH 
MaNJHI. 1922 P. H. C. C. 164 : 

A. I. R. 1922 Fat. 184. 

-Ss. 227, 228, and 167— Default—Failure to 

appear — Mhtor* 

A claim for rent against two defendants was decreed 
on the admission of one of them. It appeared that the 
other defendant who was sued as major was a minor 
and that he not only did not appear but did not also 
admit liability. Held, the judgment was in fact pass¬ 
ed against the minor by default for non-appearance 


CHOWKIDARI CHAKRAN LANDS. 

within the meaning of S. 157 and that an order under 
S. 227 setting aside such a judgment was final under 
S. 228 . A decree need not appear on the face of it to 
have been passed ex-Parte. So as to be within S. 157 , it 
is sufficient if it is shown to have actually been passed 
ex parte. i^Coutts and Alacphersen, JJ.) CHAUDHURI 
ShYAM V. SHIVCHARAN. 1 Pat. 32 ; 

A. I. R. 1922 Pat 400. 

-- S. 231 —Suit to set aside an execution sale 

on the ground of fraud is governed not by S, 231 hut 
by Limitation Act, Art. 95 . 

S. 214 bars a suit to set aside a sale under Chapter r 6 
of the Act except on the ground of fraud or want of 
jurisdiction. S, 258 contains a provision similar to that 
iii S. 214 . These sections do not create right to insti¬ 
tute a suit to set aside a sale for a holding made under 
the Act. They bar the institution of such a suit ex¬ 
cept on the ground of fraud or want of jurisdiction. 
The right to institute a suit to set aside a sale has not 
been created but has been taken away under the pro¬ 
visions of these sections. The right exists in a person 
to bring a suit to set aside a sale under the general law 
and it was taken away by these sections except the 
right to bring a suit on the ground of the fraud or 
want of jurisdiction. Therefore a suit to .set aside an 
execution sale on the ground of fraud is not a suit in¬ 
stituted under the provisions of the Chota Nagpur 
Tenancy Act as contemplated by S. 231 of the Act ; 
and consequently The period of limitation is not one 
provided by that section but the one provided by Art. 
95 of the Limitation Act and the period of limitation 
is three years from the time when the fraud became 
known to the plaintiffs. {/Cuhvant Sahay, /) 
Ramesvvar Narayan Singh z/. Mahabir Prasad. 

90 I. C. 325 : A. I. R. 1926 Pat. 47, 

■ S. 240 —Suit against several tenants collec¬ 
tively—Appeal by several, where lies. 

When a rent suit is brought against several tenants 
or sets of tenants collectively under S. 240 of the 
Chota Nagpur Tenancy Act, 1908 , and the total 
amount sued for exceeds Rs. 100 , the appeal lies to 
the Judicial Commis.sioner even though the appeal re¬ 
lates to a tenant or a-set of tenants against whom the 
claim does not exceed Rs, 100 . {Coutts and Afaepher- 
son, //.) CHAUDHURI SHYAM v. SHIVCHARAN 

1 Pat. 32 : A. I. R. 1922 Pat. 400. 

-S. 270 — Scope of — PoT-vers of Commissioner 

over subordinate officers. 

S. 270 provides for giving certain powers of control 
both to the Commissioner and to the Deputy Commis¬ 
sioner over acts performed by subordinates whilst exer¬ 
cising the powers of their superiors. If it can be shown 
that the Deputy Collector whilst exercising the powers 
delegated to him of the Deputy Commissioner, has fail¬ 
ed to exercise a jurisdiction which he might have exer¬ 
cised or has usurped a jurisdiction which it was not 
within his competency to exercise, then the Deputy 
Commissioner would have pow’er to order him either 
to exercise that jurisdiction or to refrain from exercis¬ 
ing it as the case may be. The same of course would 
apply in the case of the Commissioner and the Board 
dealing wdth acts performed by the Deputy Commis¬ 
sioner. {^Dawson Aftiler, C. J. and Das, Jf) TIKAIT 
GaNESH NARAYAN SaHI v. CHANDU MlSTRl. 

1922 P. H. C. C. 3 : A. I. B. 1923 Pat. 88. 
CHOWKIDARI CHAKRAN LANDS. 

Pattah providing for contingencies in case of 
sale — A/o express authority to make tratisfer contained 
therein—Put chaser at regulation sale was held enti' 
tied to possession—Bengal Regulation (JTIII of 1819) 

Z. 11 (l). 

Where the pattah by which the Chowkidari Chak 
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chakran lands were granted provided “ if the land be 
transferred by gift, sale or succession, the costs what¬ 
ever may be incurred by the Raj estate for making an 
enquiry as to who is the person in possession for the 
time or whatever loss may be suffered by the Raj estate 
on account of the name of the present occupier not 
being registered shall be paid by the present occupier 
without objection. ” 

Heldy that these provisions cannot be construed as 
giving an express authority to make a transfer as con¬ 
templated by the provisions of the second paragraph 
of Cl. (i) of S. II of the Registration Act, VIII of 
1819 and therefore a purchaser of the Putni Taluk at 
the regulation sale was entitled to the chowkidari 
lands. (.fVa/msley and B. B. Gkose^ JJ.') Srimati 
KUNCHAN BaRANI DeBI v, UmESH CHANDRA ROY. 

41 C. 1. J. 295 : 87 I. C 529 : 

A. I. R 1925 Cal. 807. 

- Resumption does not affect patni rights. 

The patni right is not disturbed on resumption of 
Chowkidari Chakran Lands. A suit by the patnidar 
for recovery of possession of these lands against the 
2 emindar is not barred by limitation, unless for more 
than 12 years prior to the date of the institution of 
suit the possession of the zemindar had become adverse 
to the plaintiff. (^Ghose and BantoUy JJf) NaGEN- 
DRABALA CHAUDRANI v. BeJOY CHAND MaHATEB, 
28 C. W. N. 114 : 74 I. C. 163 : 50 Cal. 377 : 

A. T. R. 1923 Cal. 734. 

-- Besumption—Bights of patnidar and Za/nin- 

dar. 

Where chowkidari chakran lands comprised in a 
patni are resumed, the zemindar is not entitled to a 
share in the profits derived from the settlement of such 
lands by the patnidar. To allow him to share such 
profits would be to vary the terms of the patni. 44 C. 
841 ; 46 C. 173 , Foil. ; 34 C. L. J. 275 , not Foil. 
\Greaves and Ghose^ //,) NaRPaT Singh v, RaJa 

Bupendra Narain Singh. 26 c. W. N. 243 : 

36 C. L. J. 146 : 67 I .C. 440 : 

A. I. R. 1922 Cal. 473. 

■ -Putni lease —Zamindar is entitled to rent. 

Where a putni lease, does not contain any condition 
as to rent payable for the chakran lands to the 
<far, the latter is entitled to some rent. What the 
amount of such rent is, depends upon the facts of each 
case. {.Chatter/ee and Newbouldy JJ.) CHAND 


CIVIL AND REVENUE COURTS. 

Mahatab V. Krishna. 34 c. L. j. 275 : 

66 I. C. 357 ; A. I. R. 1922 Cal. 281. 

--- Besumption by Govcf nment—Settlement with 

zemindar — Effect. 

If chov^kidari chakran lands are resumed by Govern¬ 
ment and are settled with a zemindar, all rights creat¬ 
ed in such lands by the Chowkidar in favour of third 
parties comes to an end, although if a transfer has 
been made by the zemindar before the resumption, 
the transferee becomes entitled to the benefits of the 
settlement with the zemindar. (A/ookcr/ee, A. C. J. 
ami Eletchcry /.) SATYENDRA NaTH BaNERJEE v. 
KrISHNASakha KaR. 35 C. L. J. 185 : 

69 I. C. 67 : A. I. R. 1922 Cal 193. 

- o reservation in the contract—Lands inclu“ 

ded in the contract—Zemindar is entitled to additional 
rent. 

Where there was no reservation of the chowkidari 
chakran lands in the contract creating the putni, it 
must be held that the lands are included in the putni 
and that the Zamindar is entitled to some rent in ad¬ 
dition to the amount payable to the chowkidari fund. 
Case Law Reviewed. (Chattcr/ee and Newbould, //.) 
BUOY CHAND MOHATAP V. KRISHNA CHANDRA 
MUKHERJee. 66 I. C. 357 : 24 C. L. J. 275. 

CHUR. 

See also (i) ALLUVION AND UlLUVION. 

( 2 ) Bengal Alluvion and Diluvion 
Regn. (XI OF 1825 ). 

(3) Fishery. 

( 4 ) Landlord and Tenant. 

CHUR LANDS. 

See (i) Alluvion AND Diluvion. 

( 2 ) Landlord and Tenant. 

CIRCUMSTANTIAL EVIDENCE. 

See (i) Criminal Trial. 

( 2 ) Evidence. 

CITATION. 

See Practice—precedents. 

CIVIL COURT. 

See C. P. Code, S. 9 . 

( 2 ) Jurisdiction. 

CIVIL AND REVENUECOURTS. 

. 5 *^^ (i) Agra tenancy Act. 

( 2 ) Jurisdiction. 

(* 3 ) Madras Estates Land act. 
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585 

0 0 

Cf S loi 

454 

• 4 

0 32, r 13 

520 

• • 

Do 14 

586 

0 0 

S 102 
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C. P. Code. 
1882. 


C. P. Code, 
1908. 


C. P. Code, 
1882. 


C. P. Code, 
1908. 


C. P. Code, 
18S2. 


5«7 

588 

589 

590 

59* 

592 

593 

594 

595 

596 

597 

598 

599 

600 

601 

602 

603 

604 
60s 

606 

607 

608 

609 


• • 


• « 


• • 


t • 


• • 


S 108 ; O 42 , r I 
S 104 ; O 43 , r I 
S jc6 

S io 8 ; O 43 , 12 
S los 

O 44 , r I 
O 44 , 1 2 
o 45 , r I 
S 109 
S 110 

Sill 

o 45. r 2 
Omitted 

^ V - _ 


C. P. Code 
1908. 


O 45 » 3 

O 45, r 6 
O 45 ' 7 

O 45, r 8 
O 45 ' i' 9 
O 45, 1 lo 
O 45, 1 u 
O 45, r 12 
O 45 * r 13 
O 45, r 14 


610 

611 

612 

616 

617 

618 

619 

620 

621 

622 

623 

624 

625 

626 

627 

628 

629 

630 

631 
032 

633 

634 

635 


to 615 


• • 


O 45' r *5 

..I O 45, r 16 
Omitted 
S 112 

S II3 ; O 46, 

O 46, r 2 
O 46, r 3 
O 46, r 4 
O 46, r 5 
S 115 

S 114 : O 47, 

O 47 , r I 
47 ' r 3 

O 47, r 4 

••i O 47, r 5 
..1 O 47, r 6 
..lO 47, rr 7, 9 
..|0 47, r 8 
..j S 116 
S 117 
S 122 
S 118 

S 119 


r I 


1 1 


636 

637 

638 

639 

640 

641 

642 

643 

644 

64 s 

645- A 

646 
C46-A 

646- B 

647 

648 

649 

650 
65 o*A 
652 


• • 


• • 


O 49, r I 
S 128(2) (i) 

S 120 (l) ; o 49, 
»■ 3 

S 120 (2) 

S 133 
s 133 
S 135 
Omitted 
O 48,r 4 

S 137 

S 140 
Omitted 
O 46 , r 6 
O 46 , r 7 
S 141 
S 136 
Ss 3<"), 37 
Omitted. 

S 29 

Ss 122, 129, 
and 131 

^ 59 
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CIVIL PROCEDUEE CODE (XIV OF 1882). 

Ss. 211 and 212— Civii Procedure Code-, 1908 , 
0, 20 , R. 12 and O- 22 , R. 12 —Proceeding for ascer- 
iahtment of mesne profits—Decree under Code of 1 S 82 

Proceeding must be held in execution 22 , R. 12 
applies. 

Under the Code of 1882 , a proceeding for the ascer¬ 
tainment of mesne profits is a proceeding in execution. 
Where the decree liad been passed under the Code of 
1882 : 

Held., that the proceedings for the ascertainment of 
mesne profits must be held in execution and not in the 
suit and that therefore O. 22 , K. 12 applied and substi¬ 
tution was not necessary. {Lord Shaw.') KeDAK- 
NATH GOENKA V. ANANT PRASAD SiNGH. 

48 M. L. J. 482 : 4 Pat 507 ; 52 I. A. 188 : 

(1925) M. W. N. 313 : 2 0. W. N. 355 : 

41 C. L. J. 339 : 6 P. L. T. 366 : 88 I. C. 482 : 

27 Eom. I. R. 848 : 22 I. W. 7 : 

A. I. R. 1925 P. C. 117 (P. C.). 

—S. 211 —lifesne profits — Pi'occeding for ascer¬ 
tainment of, was one iii execution. 

A proceeding for the ascertainment of mesne profits 
was a proceeding in execution and not a proceeding 
in the suit under the old Code of 1882 . {Das and 
Ross, jj.) Kedak Nath Goenka v. Tarini 
Prasad Singh. 2 Pat. L. T. 245 : 61 l. c. 4 : 

1921 P. H. C. C. 158. 

—S. 317 —Suit for cem^rmation of possession 
after declaration that the Purchase at the court auc¬ 
tion wm benami for the plaintiff, 

A Suit for confirmatioti of possession after declaration 
that the purchase at the Court auction was benami for 
the plaintiff, is barred by S. 317 of the C.P. Code. The 
fact that the plaintiff is in possession and asks only 
confirmation of his possession does not take it out 
of the section. The same will be the case under 
b. 66 of the new Code also. {Cuming and Chakra- 

\<^^th£, JJ.) Umasasi Deb v. akrur Chandra 
MaZUMDAK. 30 C. W. N. 160. 

“ S. 335— Execution of decree — Sale — Obstruc¬ 
tion by person not party to decree—Drder directing 
removal of obstruction, fituUity of. 


CIVIL PROCEDURE CODE (XIV OF 1882), S. 443 . 

Where in execution of a decree to which the defend¬ 
ant was not a party his property was sold and pur¬ 
chased by the plaintiff and on the latter attempting to 
take possession was obstructed by the defendant and 

the Court after notice to the defendant directed the 

removal of obstruction, held, that the order was final 
and binding on the defendant if he did not contest the 
same by means of a suit. {Shah and Crump. / / 

Bhimaji Ramghandra z. Bhimabai Hiroji. 

23 Bom. L. R. 62 ; 61 I. C. 764 : 45 Boin 573 
— —S. Zbt^—Insolvcnfs property--Punjab Laws Act 
U here proceedings are taken under the C. P. Code 
of 1882 the whole property of (he insolvent vests in 

the Receiver under S. 354 of the Code whether it be 
mentioned m the application or not and the Punjab 
Laws is inapplicable. {Broadway and IVillerforce 

J J') Palkishen Das z'. DeviSaran, 

« ^ 1922 Lah. 103. 

^ ^^2—Guardian appointed by 

Court of IVards—Compromise by leave of Court not 

obtained — Compromise, if valid. 

A guardian appointed by the Court of Wards under 
any local Jaw, on behalf of infants, has power to 
compromise proceedings in which the infants are 
defendants, though he entered into it without leave of 
Court Under S. 375 of the Code, the Court was 

bound to register the agreement that had been come 

to. {Lord Buckmaster.) NaKIMO DewaNI z/ PemBA 
Dichen. 40 M. L. J. 201 : 48 Cal. 469 

48 I. A. 27 : 19 A. L. J. 171 

«o « ^ (1921) M. W. N. 115 : 29 M. L. T. 202 

33 C. L. J. 211 ; 59 I. C. 911 : 23 Bom. L. R 698 

25 C. W. N. 797 : 14 L W. 253 (P. C.) 

LOn^appeaJ from 37 I. C. 971.] 

S. 443 — Guardian-ad-Utem — Consent — 
Presumption. 

Where a certificated guardian was proposed for 
appointment as ^yxaxdxan-adlitem, the Court might 
under the old Code, unless he declines to accept it! 
presume his consent. {Mookerfee and Panton. //) 

Sarat Chandra v. Bhibhabati Debi. 

66 I, C. 433 (2) ; 34 C. L. J. 302. 
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STATUTE INDEX. 


Abatement, none by reason of marriage, O. 22, R. 7 
Abatement, none when death occurs after hearing, 

O. 22 . R. J 

Abatement of appeals, O. 22 , R. ii 
Abatement of suit, effect of, O, 22 R. y 
Abatement of suits and appeals, O. 22 
Abatement, setting aside, O. 22 , K. 9 ( 2 ) 

Abatement when no legal representative brought on 
record, O. 22 , R. 3 ( 2 ) ^ 

Acceptance of deposit by plff., O. 24 , K. 4 
Acceptance of pauper application, O. 33 , R. 8 
Acceptance of summons, O. 5 , R. 16 
Accidental mistakes, S. 152 

Account l)ook to accompany plaint, O. 7 , R. 17 
Account to be rendered by Collector, Sch. Ill, Para 9 
Accounts between principal and agent, decree in a 
suit for, O. 20 , R. 16 

Accounts, commission to examine, S. 75 (f) and 

O. 26 . Rr. 1 r, 12 

Accounts, commision to examine or adjust, S, 75 (Q 
and O. 2 O, Rr. 11,12 

Accounts, decree fer, O. 20 , Rr. 15 , 16 , 17 
Accounts of trust property, S. 92 (r/) 

Accounts, special directions as to, O. 20 , R. 17 

Added defts., limitation against, O. 1 , R. 10 ( 5 ) 

Adding parties, O. i, R. 10 

Adding respondents, O. 41 , R. 20 

Adding to rules in Sch. i, S. 122 and Ss. 125—131 

Additional evirlence in appeal, O. 41 , R. 27 

Additional evidence, mode of taking, O. 41 , R. 28 

Additional written statement, O. 8 , R. 9 

Addition of parties, amendment of plaint, O. i, R. 10 

( 4 ) 

Adjourned hearing, absence of parties on, O. 17 , R. 2 
Adjournment, costs of, O. 17 , R. i ( 2 ) 

Adjournment, Court’s power of, O. 17 , R i 
Adjournment of hearing of appeal, O. 41 , R. 20 
Adjournment of sale in execution, O. 2 , R. 69 
Adjournments, O. 17 

Adjournment when not granted, O. 17 , R. 1 proviso 
Adjudication appealable as order is not decree, S. 2 

( 2 ) (a) 

Adjusting accounts, commission for, S. 75 (<r) 
Adjustment of decree, O. 21 , R. 2 
Adjustment of suit, O. 23 , R. 3 
Admiralty causes, Assessors in, S. 140 
Administration suit, decree in, O. 20 , R. 13 
Administrator, claim by or against, O. 2 , R: 5 
Administrator, suit by or against, O. 31 
Admission, Forms of, Sch. I, Appendix C 
Admission of a case, notice of, O. 12 , R. i 
Admissions of fact or document. Evidence of, O. 12 , 
K. 7 

Admission of P. C. appeal, O, 45 , R. 8 
Admissions, O. 12 

Admissions, judgment on, O. 12 , R. 6 
Admissions of claim of opposite party, O. 10 , R. 1 
Admitted documents, record of, O. 13 , R. 7 
Admitted documents, return of, 0. 13 , R. 9 
Admitting documents, notice for, O. 12 , R. 2 
Admitting facts, notice for, O. 12 , R. 4 
Advocate General’s powers exercisable by Collector, 
S- 93 

Advocate-General, consent of, to suits, Ss. 91 , 92 
and 93 

Affidavit as to opinion, O. 19 , R. 3 


Affidavit by proposed guardian of minor, O. 32 , R 3 ( 3 ) 
Affidavit by whom to be taken, S. 139 
Affidavit, costs of, O. 19 , R. 3 C 2 ) 

Affidavit in respect of production of documents, O. 11 

R. 13 

Affidavit of signature on admissions, O. 12 , R. 7 
Affidavit, on what matters to be taken, O. 19 , R. 3 
Affidavit, power of Court as to, S. 30 (a) 

Affidavits, O. 19 

Affidavits on facts, O. 19 - R. 3 

Affidavit to answer interrogatories, O. ii, R, 8 

Agent cannot file interpleader suit, O. 35 , K. 5 

Agents of Princes and Chiefs, S. 85 

Agent to accept service of process, O. 3 , R, 6 

Agreement by next friend or guardian for suit, O. 42 

f 

. 7 

Agreement by persons under disability, S. 147 
Agreement to be filed as suit, O. 36 , R. 3 
Agreement to refer to arbitration, Sch. II, Para 17 
Agricultural land, Rent of. Non-applicability of C. P. 

Code to recovery of, S. 4 
Agricultural produce, exemption, S. 61 
Agricultural produce not attachable before judgment, 
O. 38 , R. 12 

Arbitration, S. 89 and Sch. II 
Arbitration by parties to suit, Sch. II, Para i 
Arbitration, costs of, Sch, II, Para 13 
Arbitration in suits, Sch. II 
Arbitrator, appointment of, Sch. II, Para 2 
Arbitrator, nowers of, Sch. II, Para 6 
Arbitrator to state case, Sch. II, Para ii 
Arithmetical mistakes, S. 152 
Alienation of property after attachment, S. 64 
Alienation of property by judgment-debtor prohibited, 
Sch. Ill, Para ii 

Alien enemy, meaning of, S. 83 , expl. 

Alien enemy, suit by, S. 83 

Allowance for maintenance of judgment-debtor, S. 57 
Allowance for maintenance of judgment-debtor, how 
paid, O. 21 , R. 39 

Altering rules in Sch, I, S. 122 and Ss. 125-131 

Ambassador, execution of decree against, S. 86 (3) 

Ambassador, suits against, S. 86 

Amending issues, O, 14 , R. 5 

Amending of enactments, Sch IV 

.Amendment of Acts, S. 155 

Amendment of appeal, O. 41 , R. 3 

Amendment of decrees, orders and judgments, S. 152 

Amendment of execution application, O. 21 , R, 17 

( 2 )&( 3 ) 

Amendment of plaint on addition of parties, O. i, 
R, 10 ( 4 ) 

Amendment of pleadings, O. 6 , R. 17 
Amendments of enactments, Sch. IV 
Ancestral property. Liability under decree, S. 53 
Annulling rules in Sch. I, S. 122 and Ss. 125 —131 
Answering interrogatories, S. 30 (<r) 

Answers to interrogatories, use in evidence, O. 11, 
R. 22 

Answer to be taken down, O. 18, R. 10 

Answer to interrogatories, O. ii, R. 8 

Appeal, abatement of, O. 22 , R. ii 

Appealable cases, evidence in, how* taken, O. 18 , Ri 5 

Appealable orders, S. 104 

Appeal, adjournment of hearing, O. 41, R. 20 

Appeal by pauper, rejection of, O 44 R. 
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Appeal by pauper, Kules as to, O, 44, R. i 

Appeal, contents of memo, O. 41, R. i (2) 

Appeal, decree not to be varied for irregularities, S go 

Appeal, dismissal for appellant’s failure to pay process 
fees, O. 41, R. 18 

Appeal, dismissal for default, O. 41, R. 17 

Appeal dismissed for default, re-admission of. O. 41 
R. 19 

Appeal, form of, O. 41, R. i 

Appeal, Forms of, Sch. I, Appendix G 

Appeal from appellate decree. S. loo 

Appeals from appellate decrees, orders under C. P. 

Code and other laws—Procedure, S. io8 
Appeal from certain orders maintainable, S. 104 
Appeal from decree relating to set off, O. 20, R. lo 
(2) ^ 

Appeal from ex parte appellate decree, S. too (2) 
Appeal from ex parte decree, S. 96 (2) 

Appeal from final decree, S. 97 

Appeal from order in execution of P. C. decree or 
order, O. 45, R. 16 

Appeal from orders, P'orum to hear, S. 106 
Appeal from orders in execution, O. 41, R. 8 
Appeal from orders, when lies, O. 43 
Appeal from original decree, S. 96 
Appeal from remand order, S. 105 (2) 

Appeal, grounds which can be taken in, O. 41, R 2 

Appeal heard by Bench, S. 98 

Appeal, hearing ex parte, O. 41, R. 17 (2) 

Appeal, hearing of by another Bench on difference of 
opinion, S. 98 proviso 

Appeal, judgment and decree in, O. 41, Rr. 31, 35 
Appeal, none from decree passed by consent, S. 96 (3) 
Appeal, none from orders passed in appeal, S. 104 (2) 
Appeal, none on rejection of review, O. 47, R. 7 
Appeal, notice to be given to Court passing the decree 

O. 41» R* 13 

Appeal, order in execution by Collector, Sch III 
Para 6 * ’ 

Appeal, registering of, O. 41, R. 9 

Appeal, rejection or amendment of, O. 41, R. 3 

Appeal, right to begin, O. 41, R. 16 

Appeal, right to, not affected by new Code, S. 154 

Appeal, rules as to apply to second appeals, O. 42, 
R. I 

Appeals, Ss. 96—112 (part VII) 

Appeals by pauper, objections in, O. 41, R. 22 
Appeals from appellate decre^, O. 42, R. i 
Appeals m forma pauperis, who can file, O. 44, R. i 
Appeals from orders, Rules as to, O. 43, R. 2 
Appeals to P. C., S. 102 of C. P. Code applies, S. 111 

C^) 

Appeal, summary dismissal of, O. 41, R. n 
Appeal to King in Council, Ss. 109—112 and O. 45 
Appeal to Privy Council, Ss. 109—112 and O. 45 
Appeal to P. C. none in some cases, S. 111 

Appearance by one plff. or deft, for another, O. i, 
R. 12 

Appearance by recognised agent or pleader, O. 3, R. i 

Appearance, exemption from, Ss. 132, 133 

Appearance in person, O, 3. R. i 

Appearance, none except by partner, O. 30, R, 7 

Appearance of parties, O. 9 

Appearance of partners, O. 30, R. 6 

Appearance, security for, when to be called for, O. 38, 
Rr. I, 2 

App^rance under protest by supposed partner, O. 30, 

lx» O 

Appellant’s pauperism, inquiry into, O. 44, R. 2 
Appellant to furnish security for cause, O. 41, R. 10 
Appellate Court can stay execution, O. 41, R. 5 
Appellate Court judgment and decree, O. 41. Rr. 30, 1 
3 <S I 


Appellate Court may itselr issue notice, O. 41, R. 14 
Appellate Court, powers of, S. 107 and O. 41, R. 33 
Appellate Court, power to take evidence, O. 41, R. 27 
Appellate Court, Remand, O. 41, R. 23 
Appellate Court to give notice to lower Court, O. 41, 

R. 13 

I Appellate Court, transmission of papers to, O. 41, 

I R. 13 

Appellate decree appeal from, S. 100 

Appellate decree, Procedure in appeal from, S. jo8 

Appellate Judge to record dissent, O, 41, R. 34 

Appellate Judge may decide on another ground, O. 41, 
R. 24 

Applicability of certain rules to Chartered High 
Courts, O. 49, K. 3 

Applicability of C. P. Code, S. 4 

Applicability of C.P. Code to Revenue Courts, S. 5 (i) 

Applicability of C. P. Code to Small Cause Courts, 
Ss. 7 and 8 

Applicability of O. ii to minors, O. 11, R. 23 
Applicability of O. 22 to appeals, O. 22, R. ii 

Applicability of O. 22 to execution proceedings, O. 22, 
R. 12 

Applicability of O. 23 to execution proceedings, O. 23, 
R- 4 ’ 

Applicability of O. 37, O. 37, R. i 

Applicability of rules as to stay of suit, Sch, II 
Para. 19 

Applicability of Sch. I to Chartered High Court, 
O. 49, R. 2 

Applicability of Sp. Rel. Act, S. 21, to arbitration, 
Sch. II, Para 22 

Application by joint decree-holders, O. 21, R. 13 
Application by transferee of decree, O. 21, R. i6 
Application for certificate to appeal to P.C. O. 45, R. 2 
Application for discovery of documents, O. ii, R.’ 12 
Application for e.xecution, amendment of, O. 21. 
R. 17, (2) and (3) 

Application for execution, contents of written one 
O. 21, R. II (2) 

Application for execution, O. 21, Rr. 10 to 23 

Application for execution, procedure after its filinir 
O. 21, R. 17 

Application for execution to contain extracts from 
Collector’s register, O. 21, R. 14 

Application for execution, to which Court to be made 
O. 21, R. 10 

Application for execution, when oral, O. 21, R. ii (i; 

Application for execution where cross-claims are 
claimed, O. 21, R. 19 

Application for review, form of, O. 47, R. 3 
Application for review to whom lies, O. 47, R. 2 
Application for review when lies, O. 47, R. i 
Application for summons to witness, O. 16, R. i 
Application for transfer, Procedure after, S. 24 

Application for transfer, to which Court maintainable, 

S. 23 

Application of C. P. Cede to High Courts, S 117 
Application of sale proceeds, S. 73 

Application to attach immoveable property, contents 
of, O. 21, R. 13 

Application to execute cross-decrees, O. 21, R. i8 
Application to produce records of Court, o’ 13, R. 10 
Application to set aside dismissal for default, O. 9, 

R. 9 

. I« ■ ex parte decree, O. 9, R. 13 

Application to sue as pauper, contents, O. 33, R. 2 

Application to sue as pauper, presentation of, O. 3^ 

R. 3 

Appointing new trustee, S. 92 ib) 

Appointment of arbitrator, Sch. II, Para. 2 
Appointment of pleader, O. 3, R. 4 
Appointment of Receiver, O. 40, R. i 
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Arrears of rent can he claimed along with property, 
O. 2, K. 4 (c; 

Arrest applied for on insufiicient grounds, S. 95 
Arrest before judgment. O. 38. Rr. i — 4 
Arrest by warrant for disobeying summons, S. 32 (a) 
Arrest, cancellatior. of warrant of, S. 59 (i) 

Arrest, contents of warrant of. O 21, R. 38 

Arrest, discharge of judgment debtor from. (>. 21, 

K. 40 

Arrest, in execution, females exempted, S. 56 

Arrest in execution of decree, O. 21. Kr. 37 40 

Arrest, no exemption for women from, S. 132 (2) 

Arrest of judgment-debtor, ^- 55 

Arrest of person beyond jurisdiction, S. 136 

Arrest of witness for not obeying summons to attend, 

O. t6. K. 10 (3) . , 

Arrest other than in execution of decree, o. 134 
Airest under Civil Process, exemption from, S. 135 
iVscertainnient of pleadings, O. 10, R. i ^ ^ 

Assessors in .Sahage, Towage or Collision Causes, 

S. 140 

Assets, distribution of, S. 73 

Assigt^ee’s failure to contintie suit, C). 22, R. 8 (2} 
Assignment of interest during suit, O. 22, R. 10 
Attached coin or currency notes, delivery of, O. 21, 
K. 56 

Attached crop, custody of. O. 21, K. 45 
Atta''hmenl, agriculltnal produce exenipterl from, 

S. 61 

Attachment and sale, property not exempt in rent 
decree,-S. 60 (2) 

Attachment applied for on insulhcient grounds, S. 95 
Attachment before Judgment, O. 38, Rr. 5—12 
Attachment before judgment, claim to property attach¬ 
ed. O. 38, R. 8 

Attachment before judgment continues after decree, 

O. 38, R. ri 

Attachment before judgment, effect on strangers, 
O. 38, K. 10 

Attachment before judgment, if cause not shown or 
security not furnished, O. 3^’ ^ 

Atlacliment before jiidgiTiont, mode of making, C). 38, 

R. 7 

Attachment before judgment, none in the case of 
agricultural produce, O. 38, R. 12 
Attachment before judgment, notice to show cause, 

O. 38, R. 5 

Attachment before judgn^ent, removal of, O. 3^1 9 

Attachment, claims and objections to. O. 21, R. 58 
Attachment, continuance of, O. 21, K 62 
Attachment, deterniination of, O. 21, R. 57 
Attachment in execution of decree. O. 21, Rr. 4i 63 
Attachment in execution of decrees of several Courts, 

S. 61 

Attachment in execution not necessary if property 
attached before judgment, O. 38, R. ii 
Attachment in execution, property liable to, S. 60 
Attachment in execution, property not liable to, S. 60 
vrt) to (/>) 

Attachment of agricultural produce, O. 21, !<• 44 
Attachment of crops cut and gathered, O. 21, 

R. 44 W 

Attachment of debt, O. 21, R, 46 {a) 

Attachment of decrees, O. 21, R. 53 
Attachment of defendant’s property to enforce appear¬ 
ance, S. 94 (^) 

Attachment of growing crop, O. 21. R. 44 (<*) 
Attachment of immoveable property, O. 2i, R. 54 
Attachment of moveable property, O. 21, R. 43 
Attachment of moveables not in judgment-debtor’s 
possession, O. 21, R. 46 (c) 

Attachment of negotiable instrument, O. 21, R. 51 
Attachment of partnership property, O. 21, R. 49 


Attachment of property beyond jurisdiction, S. 136 
Attachnicnt of property for disobeying summons 
S. 32(^) / 

Attachment of property in custody of Court or public, 
officer, O. 21, R. 52 

Attachment of property in dwelling-houses, S. 62 
Attachment of properly not in judgment-debtor’s, 
possession, O. 21, R. 12 

Attachment of property subject to decay, O. 21, R. 43^ 
proviso 

Attachment of property of witness for disobeying 
summons, O. 16, R. 10 (3) and R. 13 ^ 

Attachment of public officer's property, S. 81 
Attachment of salary or allowance, O. 21, R. 48 
Attachment of share in Corporation, O. 21, R. 45 
Attachment of share in moveables, O 21, R. 47 
Attachment, Private alienation after, S. 64 
Attachment, Provisions as to, Ss. 60—64 
Attachment, release of property from, O. 21, R, 60 
Attachment, removal on satisfaction of decree, O. 2t 

R. SS 

Attachment, Suits in respect of, O. 21, R. 63 
Aitachment, Suit to recover property under, S. 16 (Q 
Attachment under decree for rents or mesne profits, 
O. 21, R. 42 

Attachment under money decree, O. 21, R. 41 
Attachment under precept, S. 46 

Attendance and examination of witnesses before 
Commissioner, O. 26, R. 17 
Attendance of arre.sted witness, O. 16, R. 18 
Attendance of parties and witnesses before Collector, 
bch. Ill, Para. 13 

Attendance of person making affidavit, O. 19, R. 2 
Attendance of person on Govt,*s behalf. O. 27, K. 6 
Attendance of witness beyond jurisdiction, O. 16 
R. 19 

Attendance of witnesses, O. 16 

Attendance of witnesses at adjourned hearing, O, 16, 
R. 16 

Attendance of witnesses at the hearing, O. 16, Rr. 15, 
16 

Attendance of witness in person w’hen ordered, O. 16, 
R. 19 

Attendance of witness. Rules as to apply to parties, 
O. 16, R. 21 

Attorney to serve processes of High Court, Original 
Side, O. 49, R. i 

Award, Court’s power modify or correct, Sch. 11^ 
Para. 12 

Award, judgment and decree on, Sch. II, Para. i6 
Award, remitting of, Sch. II, Para. 14 ' 

Award, setting aside, Sch. II, Para, 15 

Award to be signed and filed, Scl*. II, Para. 10 

Award without intervention of Court, Sch. II, Para. 20 

Ralance due on mortgage, O. 34, K. 6 

Ranker’s Rooks, Evidence .\ct, 1891, O. 7, R. 17 

Bar 10 further suit, Ss. ii and 12 

Renami sales, S. 66 

Bench, appeal heard by, S. 98 

Beneficiary may be joined but not necessary party, 
O. 31. R. I 

Bidding by decree-holder, O. 21, R. 72 
Rid of co-sharer preferred, O. 21, R. 88 
Buying property by decree-holder, O. 21, R. 72 
Case to be stated, O. 36, R. i 
Causes of action, joinder of. O. 2, R. 3 
Certificate by executing Court, S. 41 
Certificate of fitness or value for appeal to P. C.,. 
O. 45, R. 3 

Certificate of sale, O. 21, R. 94 

Certificate to appeal to P. C., Refusal of, O. 45, R. 6 
Certification of adjustment of decree, O. 21, R. 2 
1 Charge, enforcement of, O. 34, R. 15 
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Chaigt) toi pllf. s m interpleader suits, O. k, K. 0 
Charge, O. applies to, O. 34, U, 

Charge,suit on, S. 16 (c) 

Charities, suit in respect of, Ss. 92, .»j 

Chartered High Courts, applicability of certain 
Rules, O. 49, R. 3 

Chartered High Courts, applicability of Sch. I, O. 49. 
R. 2 

Chartered High (ourts, Provisions relaiinc to, 
Ss. 116—120 (Part IX) 

Chiefs, Execution of decree against, S. 86 (3) 

Chiefs, suits against, S. S6 
Chiefs, recognised agents of, S. 83 
Chiefs, suits by, S. S7 

Chiefs, suits by or against not governed bv, O, 32, 

Civil Prison for disobeying summons, S. 32 (,/) 

Civil Servant is a public othcer, S. 2 (17) (<5) 

Claimant to adduce evidence, O. 21, R. 59 
Claimants, notice by Collector, Sch. Ill, Para. 3 
Claim arising under mortgage, decree for. O. 34, R. 14 
Claim to attached property, disallowance of, O. 21, 
R. bt 

Claim to property aiiached before judgment. O. 38, 

R. S 

Claims by or againiSt executor, administrator or heir, 
O. 2, R. 5 

Claims enforceable under attachment. S, 64 
Claims, investigation by Collector, Sch. Ill, Para. 4 
Claims to attached property, O. 21, R. :;8 
Clerical mistakes, S. 152 
Code applies to High Courts, S. 117 
Code, defined, S. 2(1) 

Code not retrospective in certain matters, S. 157 
Code not retrospective in rights of appeal, S. 154 
Coins, delivery after attachment, O. 21, R. 56 
Collateral security, O. 2, R. 2, Expl. 

Collector deemed to act judicially in executing 
decrees, S. 71 ^ 

Collector, execution of decrees by, Sch. Ill 
Collector’s powers in execution. Sch. HI, Para, i 
Collector’s power in special cases, Sch. HI, Para. 2 
CQllector’s power to enforce attendance of witnesses 
and production of documents, Sch. Ill, Para. 13 
Collector, statement by, to Dist. Court, Sch. Ill 
Para 5 ’ 

Collector to exercise powers of Advocate-General, 

S. 93 

Collector to receive a copy of decree in pauper suits, 
O, 33,R. 14 

Collector to render account to Court, Sch. Ill, Para 9 j 
Collector when to be Receiver, O. 40, R. 5 . 

Commencement of suit to be by plaint, O. 4, R. i 
Commencement of the Code, S. i (2) 

Commissioned officer is public officer, S. 2 (17) (r) 
Commissioner, powers of, O. 26, R. 16 • 1 

Commissioner to be examined, O. 26, R. ro 

Commissioner to be given necessary instructions. O. 26, 
K. 13 


, Commifisiou to examine pauper applicant, (>. 33, R, 4 
i Commission to examine person nut of Riiiish India, 

O. . , 

Commission to examine vvitness, O. 26, Rr. I—8 
Commission to examine witness, order for, O. 36, K. 2 
Commission to examine witness, to whom to be issued, 
O. 26, K. 3 

Commission to examine wiine.ss \¥hen to be issued, 
O. 26, R. I 

Commission to make local investigation, S. 75 {fiJ 
Commission to make partition, S. 73 (^/) and G. c6, 
Rr. 13, 14 

Committee to frame rules, S. 123 
Common right, tes ludicata as to, S ii, Expl. 6 
Compensation for attachment, arrest or injunction 
applied for on insufficient grounds, S 95 

Compensation for wrong to immoveable propertv, 
S. 16 (<f) 

Compensation for wrong to person or moveables, S. 10 
Competency of Court to try suit, S. ii, Expl. 2 

Competency to act as next friend or guardian for suit, 
O. 32, K. 4 

Compromise of suit, O. 23, R. 3 

(,ompromiss by next friend or guardian for suit, 3’ 

R. 7 

Oanduct of sales by Collector. vSeh. HI. Para. 10 
Conduct of suit, O. i, R. 11 
I Conduct of witness, O. iS, R. 12 
' Conflict of juri.sdiction, S. 17 

Conjugal rights, discretion in e.xecuting decree for 
restitution of, O. 21, R. 33 

Conjugal rights, restitution of, execution of decree for. 
O. 2X, R. 32 

Consent by person under disability, S. i.}7 
Consent decree, no appeal from, S. 96 (3) 

Consolidation of suits for valuation, O. 45, R. 4 
Constitution of Rule Committee, S. 133 
Constructive res judicaia, S. ii, Expls. 4 and 6 
Contagious disease, ground for release from arrest, 

S. 59 ( 3 ) («) 

Contents, notice of appeal, O. 41, K. i;; 

Contents of appellate judgment, O. 41. ^K. 31 
Contents of application to sue as pauper, O. 33, K. 2 
Contents of application when immovealjle properly to 
be attached, O. 21, K. 13 
Contents of decree, O. 20, K. 6 
Contents of e.xecution application, O. 21, R. ii (2) 
Contents of judgment, O. 20, R. 4 
Contents of memo, of appeal, O. 41, R. i (2) 

Contents of plaint in interpleader suit, O. 35, R. x 
Contents of plaint in suits on negotiable instruments, 
O. 37, R. 2 ’ 

Contents of sale proclamation, O. 2X, R. 66 
Contents of summons to witnesses, O, 16, R. 5 
Contents of warrant of arrest. O. 21, R. 38 
Contingent decree. O. 46, R. 2 
Continuance of attachment, O. 21, R. 62 

Continuance 6f breach, injunction to restrain, O. 39, 

R, 2 


Commission, expenses of, O. 26, R. 15 
Commission for accounts when to issue, O. 26, R. 11 
Commission for local investigation, O, 26, Rr. 9, 10 
Commission for whose examination to be issued, O. 26, 
R. 4 

Commission or letter of request, O. 26, R, 5 
Commission, return of, O, 26, R. 7 
Commissions, O. 26 

Commissions, Provisions as to, applicable to non- 
British Indian Courts, S. 78 
Commission to another Court, S. 76 (i) 

Commission to examine accounts, O. 26, Rr. ii, I2 
Commission to examine a person, S. 75 (<j) 
Commission to examine or adjust accounts, S. 75 (c) 


Co-owner, bid of, to prevail, O. 21, R. 77 
Co partners, suits betw'een, O. 30. R. 9 

Copies of appellate judgment and decree to be "iven, 
O. 41, K. 36 “ 

Copies of documents, O. ii, R. 19 

Copies of documents admitted, endorsement on, O. 14, 
R. 5 ’ 

Copies of exhibits. O. 41, R. 13 

Copies of judgment and decree to be given, O. 20, 

^>4 20 

Copy of decree and judgment to accompany appeal, 

O. 4 1 7 R» 1 

Copy of judgment and decree Uo be seht td'lO^er 
Court, O. 4^1 Kf’37 - • .v/.t 




Q. D.—VOL. 1—33 



5*5 


QUINQUENNIAL DIGEST, 1921—1925 


S16 


{ opy of plaint to accompany summons, O. 5, R. 2 
I orporation, decree against, O. 21, R. 32 (2) 
("orporation, injunction to, O. 39, R. 

Corporation, interrogatories to, O. 11, R. 5 
( orporation, personal attendance of principal officer, 

0.29. R- 3 

Corporation, place of business, S. 20, Expl. 2 
Corporation, suit bjk or against, O. 29 
Co-sharer, preference to bid of, O 21. R. 88. 

( ost of process, O. 48, R. i 
Costs, S. 35 

Costs, Appellant to give security for, (). 41, R. 10 
Costs in interpleader suit, O. 35, R. 6 
Costs, interest on, S, 35 (3) 

Costs not ascertained, execution of decree, S. 118 
( osts of adjournment, O. 17. R- * 

(\)sls of affidavits, O. 19, R. 3 (2) 

Costs of arbitration, Sch. II, Para. 13 
Costs of commission, O. 26, R. 15 
Costs of inquiry as to pauperism, O. 33, R. 16 
Cost of interrogatories, O. 11, R. 3 

('osts of mortgagee subsequent to decree, O. 34, K. 10 
Costs of notice to produce documents, O. 12, R. 9 
Costs of noting ulten negotiable instrument dis¬ 
honoured, O. 37, K. 6 
Costs of reference, O. 46, R. 4 

Costs, Reasons to be given for disallowing, S. 35 (^2) 
<*osts, security for, O. 23 

Costs, security for, in P.C. appeals, O. 45, K. 7 
Costs should be stated in decree, O. 20, R. 6 
( osts, want of jurisdiction no bar to award, 35 (1) 
Costs when pauper succeeds, O. 33, R. 10 
Court competent to entertain review, O. 47, K. 2 
Court executing decree bound by order passed by 
C'ourt passing it, O. 21, R. 28 
( ourt'fee by pauper, O. 33, R. 10 

Court-fee by pauper, Government’s right to apply for, 
O. 33, K. 12 

Court-fee in lieu of postage, S. 143 
Court Fees Act, 1870, amended, Sch. IV’ 

C'ourt-fees, additional, to be paid in questions in execu¬ 
tion, S. 47 (2) 

Court-fees, making up deficiency in, S. 149 
( ourts passing decree. Stay by, O. 41, R. 5 (2) 

Court, Inherent pONvers, S. 151 

Court, Powers of amendment. Ss. 152, 153 

Court, Power to order separate trials, O. i, R 2 ; O. 2, 

R. 6 

Courts entitled to execute decrees, S. 38 
Courts executing decrees, O. 21, Rr. 3 to 9 
('ourts. Language of. S. 137 
('ourt’s power to adjourn hearing, O. 17, R. 1 
(Court’s power to appoint arbitrator, Sch. II, F'ai a. 5 
C'ourt’s power to inspect, O. 18, K. 18 
Court’s power to modify or correct award. Sch. II, 
Para. 12 

('ourt’s power to order proof by affidavit, O. 19, R. i 
C'ourt’s power to send for record, O. 13, R. 10 
Courts, superior and subordinate, S. 3 
Court to examine witness pursuant to commission, 
O- 26, R. 6 

Court to which application for execution to be made, 
O. 21, R. 10 

<-ourt, to whom appeals from orders lie, S. 106 
C’ourt, transfer of business, S. 150 
Court which passed a decree, meaning of, S. 37 
Creation of interest during suit, O, 22, R. lo 
Cross-claims, execution of, O. 21, R. 19 
Cross-claims in mortgage suits, O. 21, R. 20 
Cross-decrees, execution, O. 21, R. 18 
Cross-decrees in mortgage suits, O 21, R, 20 
Cross-objections by respondent, O. 41, R. 22 
Currency notes, delivery after attachment, O. 21, R 56 


I Custody of crop attached, O. 21, R. 45 
Day of hearing in suits by or'against Govt , O. 27. R. 5 
Day of hearing of appeal, O. 41, R. 12 
Date of decree, O. 20, R. 7 
Death after hearing, O. 22, R. 6 

Deaih of deft, when right to sue does not sui-vive 
O. 22, R. 4 * 

Death of deft, when right to sue survives, O. 22, R. i 
Death of guardian for suit, O. 32, R. 11 
Death of one of several plffs. or defts., O. 22, R. 3 
Death of partner, O. 30, R. 4 

Death of plff. if right to sue survives, O. 22, R. i 
Death of plff. when right to sue does not survive 
O. 22, R. 3 

Decided, meaning of, S. 11, Kxpl. 5 

Decision by appellate Court on another ground, O 41 

R. 24 

Decision of suit on issues of law, O. 14, R. 2 
Decree, adjustment or payment out of Court and certi¬ 
fication, O. 21, R. 2 

Decree affirming low'er Court’s decree, appeal to P.C., 

S. 110 

Decree against Corporation, O. 21, R. 32 (2) 

Decree against firm, execution of, O. 21, R. 50 
Decree allowing set off, Appeal from, O. 20, R. ly (2) 
Decree, application for execution by transferee of 
O. 21, R. r6 ’ 

Decree, application for execution of. O. 21, Hr, 10 jq 

23 

Decree, competency of Court to execute, S?. 38 
Decree, contents, O, 20, R. 6 

Decree, contents of application for execution, O. 21, 
R. Ir (2) 

Decree contingent oiv order in reference, O. 46, K. 3 
Decree, copies of, to be given, O- 20, R. 20 
Decree, copy of, to accompany appeal, O. 41, R. i ■ 
Decree, copy to be given to applicant, O. 41, R. 36 
Decree, copy to be sent to lower Court, O. 41, R. 37 
Decree, Court to which application for execution to 
be made, O. 21, K. 10 * 

, Decree, date of, O. 20, R. 7 
Decree defined, S. 2 (2) 

Decree, defined for appeal to King in Council, O. 45, 

R. I 

Decree, execution by Collector, Sch. Ill 
Decree, execution by Foreign Court, S. 45 
Decree, execution by High Court, O. 21, K. 9 
Decree, execution of, against Princes, Chiefs , Ambas¬ 
sadors and envoys, S. 86 (3) 

Decree, execution of, against public oflicei, S. 82 
Decree, execution of, before costs are ascertained, 

S. 118 

Decree, execution of pending P.C. appeal, O. 45, R. 13 
Decree, execution to be transferred to Small Cause 
Court, O. 21, R. 4 

Decree, execution w’hen land situate in more than one 
jurisdiction, O. 21, R. 3 
Decree, parte^ setting aside, O. 9, R. *3 
Decree for accounts, O. 20, Rr. 15, 16, 17 
Decree for claims arising under mortgage, enforcement 

of, O. 34, R. 14 

Decree for delivery of immoveable property, O. 21, 

Rr. 3 Sy 36 ’ 

Decree for delivery of moveable properly, O. 20, R. 10 
Decree for execution of document or negotiable in¬ 
strument, O. 21, R. 34 

Decree for moveable property, execution of, O. 21, 
R. 31 

Decree for payment of money, execution of, O. 21, 

R. 30 

Decree for possession and mesne profits, O. 20, R. I 2 
Decree for rent, property not exempt from attachment 
and sale, 8.60(2) 
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Decree for specific performance, restitution of conjugal 
rights and injunction, execution of, O. 21, R. 32 
Decree-holder defined, S. 2 (3) 

Decree-holder, notice by Collector. Sch. Ill, Para 3 

Decree-holder not to buy or bid without permission, 
O. 21. R. 72 

Decree in administration suit, O. 20, R, 13 

Decree in paitition suit or suit for separate possession 

of share, O. 20, R. 18 

Decree in pauper suits, copy to be sent to Collector, 
O. 33, R. 14 

Decree in pre-emption suit, O. 20, R. 14 

Decree in suit for dissolution of partnership and 
accounts, O. 20, R. 15 

Decree in suits on negotiable instruments, Setting 
aside, O. 37, R 4 *=* 

Decree, mode of transfer of execution, U. 21, Rr. s. 6 
Decree need not be signed by dissenting Judge, O. 41 
35 (4) proviso 

Decree, Notice of execution when to be given O 

R. 22 h » • - » 


Decree not to be varied in appeal, for irregularities, 
99 

Decree of appellate Court, O. 41, R. 35 
Decree of Division Court, Appeal to P.C., S. in 
Decree of P. C., execution of, O. 45, R ic 

Decree of single Judge of H.C., Appeal to P.C. none, 
o* 1 r I 

Decree,^ oral application for execution, O. 21, K. n 

Decree passed by two or more Judges, Review by 
whom, O. 47, R. 5 *' 

Decree, passing of, O. 20 

Decree, payment of, in Court, O. 21, R, 1 

Decree, payment under, O. 21, Rr. i, 2 

Decree, preliminary and final, defined, S. 2 (2), Expl 

Decree, preliminary and final, in a foreclosure suit 
O. 34, Rr. 2, 3 

Decrees, preliminary and final, in a suit for sale, O. 34 
Rr. 34, 3 

Decree, preliminary and final, in redemption suit, O. 34, 
Decrees, amendment of, S. 152 

Decrees, applications for executing cross ones, O. 21, 

K, lo 

Decrees appealable to P.C., S. 109 

Decrees, execution of, O. 21 « 

Decrees, Forms of, Sch. I, Appendix 1 ) 

Decrees, passed in Native States, Execution of, Ss. 41 

Decrees, scheme for liquidation, Sch. Ill, Para. 7 
Decree, stay of execution by appellate Court, O. 41, 

Decree, stay of execution by Court passing decree, 
O. 41, R.5 (2) 

Decree, stay of execution pending reference, O. 46, R. 2 
Decree, transferee of, S. 49 
Decree, Transfer of, S. 39 

Decree, transfer of execution to Subordinate Court 
O. 21, R. 8 

Decree, transfer of in another province, S. 40 
Decree to be signed, O. 20, R. 7 

Decree to be signed by successor of Judge, O. 20, R. 8 
Uecree to conform with reference order, O, 46, R, 3 
Decree to direct instalments, O. 20, R. 11 
Decree to follow judgment, S. 33 
Decree to include a final order, O. 45, R. i 
Decree to mehtion costs, O, 20, R. 6 

Decree to recover immoveable property, contents, 
U. 20, R. 9 

Decree where mortgagee is overpaid, O. 34. R. q 
D ecree where set off allowed, O. 20, R. 19 
Decree, which Courts can execute, O, Rr. 3 to 9 


Default by purchaser in payment of full price, O. 21. 
R. 86 

; Defaulting purchaser responsible for loss, O. 21, R. 71 
Default, order of dismissal for, is not decree, S. 2 (2^ 
id) 

Defence founded on separate grounds, O. 8, R. 7 
I Defence, new ground of, allowed, O. 8, R. 8 
I Defence to suits on negotiable instrument, O. 37, R. 3 
Defendant added, limitation against, O. i, R. 10 (5) 

, Defendant, failure to attend, O. 9, R. 6 
I Defendant in jurisdiction of another Court, service of 
summons how’ made, O. 3, R. 21 
Defendant in prison, service of summons, O. 3, R. 24 
Defendant minor, guardian for suit to be appointed, 
32, R. 3. 

Defendant need not be interested in all reliefs, O. i. 
R- 5 

Defendant not in British India, service of summons 
O. 3, R. 25. 

Defendant of unsound mind, O. 32, R. 13 
Defendant, one may appear for others, O. i, R. 12 
Defendant, order for personal appearance, O. 5, R, 3^ 
Defendant residing beyond jurisdiction, service to be 
on agent, O. 3, R. 13 

Defendant’s death when right to sue does not survive, 
O. 22, R. 4 

Defendant s death, when right to sue survives, O. 22, 
R. I 

Defendant’s failure to find out fresh surety or to fur¬ 
nish security, O. 38, R. 4 

Defendant’s interest and liability to be stated in plaint, 

O. 7, R. 5 

Defendants, joinder of, O. i, R. 3 
Defendant’s residence, S. 20, Expl. i 
Defendant, Summons to, S. 27 
Defendant, Summons when to be issued, O. 5, R. i 
Defendant to begin suit in some cases, O. 18, R. i • 
Defendant to present written statement, O. 8, R. i 
Defendant to produce his witnesses, O. 3, R. 8 
Deficiency of Court-fees making up, S. 140 
Definitions, S. 2 

Delivery of coin or currency notes attached, O. 21, 

R. 36 

Delivery of immoveable property, O. 21, R. 35 
Delivery of interrogatories, S. 30 («) 

Delivery of negotiable instrument or shares O. 21. 

R. 80 

Delivery of property in judgment-debtor’s possession, 

O. 2f, R. 93 

Delivery of property in tenant’s possession, O. 21, 

R 96 

Delivery of property sold, O. 21, Rr. 79, 80, 81 . , 

Delivery of property when in tenant’s possession, 

O. 21, R. 36 

Demeanour of witness. Remarks on, O. 18, R. 12 
Departure of witness without lawful excuse, O. i6, 

R. 17 . 

Deposit, acceptance of, O. 24, R. 4 
Deposit by purchaser, O. 21, R. 84 
Deposit for expenses in P. C. appeals, O, 43, R. 7 / i 
Deposit in Court of negotiable instrument, O. 37, R. 5 
Deposit of expenses, refund of balance, O. 43, R.' 12 
Deposit of money in Court by trustee, O. 39, R. 10 < 
Deposit of money in Court in money suits, O. 24,' R. i 
Deposit of subject-matter of suit, O. 39, R. 10 
Deposit to set aside sale. O. 21, R. 89 i« ? 

Detention, effect of satisfaction of decree oii, S, 58 


(ii) 




Detention in civil prison for obstruction to execution, 
S. 74 

Detention in civil prison women exempted, S. 36 
Detention of judgment-debtor in civil prison, S. 55 
Detention of subject-matter of suit, O. 39, R. 7 
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Deteation of witnesses, O. 16, R. 4 (2) 

Detention period in civil prison, S. 58 
Determination as to the question of legal representa¬ 
tive, O. 22, R. 5 

Determination of attachment, O. 21, R. 57 
Determination of suit at adjourned hearing, O. 17, 

R. 3 

Devolution of interest during suit, O. 22, R. 10 
Difference of opinion equal on review, O. 47, R. 6 
Directions as to taking accounts, O. 20, R. 17 
Directions in appellate judgment, O. 41, R 32 
Director of Corporation to receive process, O. 29, R. 2 
Director of Corporation to sign plaint, O 29, R, i 
Disability, consent or agreement by persons under, 
S 147 

Disallowance of claim or objection, O. 2r, R. 61 
Discharge from arrest pending application for stay, 
O. 21. R. 26 (2) 

Discharge from debt. Release under S. 58 is not, 

S. s8 (2) 

Discharge of injunction, O. 39, K. 4 
Discharge of judgment-debtor from arrest, O. 21, 
R. 40 

Discharge of surety for deft.’s appearance, O. 38, R. 3 
Discharge under O. 21, R. 26. effect, O. 21, R. 27 
Disclosure of partners" names, O. 30, Kr. i, 2 
Discovery, O. 11 

Discovery by interrogatories, O. ii, R. i 
Discovery, Forms of. Sch. I, Appendix C 
Discovery of documents, S. 30 (a) 

Discovery of documents, Application for, O. 11, R. 12 
Discovery of documents when premature, O. u, R. 20 
Discretion in executing decree for restitution of con¬ 
jugal rights, O. 21, R. 33 

Disease, ground for release from arrest, S. 59 (3) (<?) 
Dismissal for default bars fresh suit. O. 9, R. 0 
Dismissal for default, order of, is not decree, S. 2 (2) 

U) 

Dismissal for default, setting aside. O. 9, R. 9 
Dismissal for plff/s default of appearance, O. 9, K. 8 
Dismissal not barring fresh suit, O. 9. R. 5 (2) 
Dismissal of appeal at first hearing, O. 41, R. n 
Dismissal of appeal for default, O. 41, R. 17 
Dismissal of appeal for default* Restoration of, O. 41, 
R. 19. 

Dismissal of appeal when appellant does not deposit 
process fees, O. 41, R. 18 

Dismissal of suit as unreasonable or improper, O. 32, 
R. 14 

Dismissal of suit for non-service, restoration, O. 9, 

R. 4 

Dismissal of suit not barring fresh suit, O. 9, R. 4 
Dismissal of suit on plff.*s insolvency, O. 22, R. 8 (2) 
Dismissal of suit, setting <i.side, O. 22, R, 9 (2) 
Dismissal of suit under O. 22. effect, O. 22, R. 9 
Dismissal of suit where neither party appears, O. 9, 
R- 3 

Dismissal of suit where plaintiff fails to pay costs of 
summons, O. 9, K. 2 

Dismissal where piff. does not apply for one year for 
fresh summons, O. 9, R, 5 
Disobedience of summons, S. 32 
Disobedience of summons by witnesses, effect, O, 16, 
Rr. 10, II 

Disobeying summons for lawful excuse, O. 16, R. 11 
Dispaupering, O. 33, R. 9 
Disposal of case stated. O. 36, R. 5 
Disposal of suit at first hearing, O. 15 
Dispossession by decree-holder or purchaser, O, 21, 
R. xoo 

Dissenting Judge need not sign decree, O* 41, R. 35 
(4) proviso 

Dissent to be recorded, O 41, R, 3^ . 


t Dissolution of partnership, Decree in a suit for and for 
\ account, O. 20, R. 15 

j Distraint, Suit to recover property under, S. i6 (/) 
Distribution of assets, S. 73 
Distribution of sale proceeds. O- 34, R. 13 
District Court, meaning of, S, 2 (4) 

District Court’s powers to revise and refer, O. 46, R. j 
District Court to receive statement from Collector 
Sch. Ill, Para, 5 
District defined, S. 2 (4) 

Division Court, Appeal to P. C , S. m 
Document, decree for execution. O. 21, R. 34 
Document if in possession must accompany plaint 
O. 7, R. 14 

Document not produced with the plaint cannot be 
admitted later on, O. 7, R. 18 
Document requiring persons present in Court to 
produce, O. 16, R 7 

Documents admitted, endorsements on, O. 13, R. 4 
Documents admitted. Record of, O. 13, R. 7 
Documents admitted. Return of, O. 13, R. 9 
Documents, application for discovery of, O. 11, R. 12 
Documents, inspection, etc., S. 30 (a) and O. ii, R. "15 
Documents, irrelevant or inadmissible. O. 13, R. ^ 
Documents, list of, to be presented with plaint, "o. 7 
K. 14(2) 

Documents must be produced at first hearing, O. 17 
R. I 

I>Dcuments, non-compliance with order to produce 
O. 11, R. 21 

Documents, non-production at fii'st hearing, 0.13, R.2 
Documents, notice to admit. O. 12, R. 2 
Documents, notice to produce, O. ii, R. 16 
l^jcuments not in party’s possession, O. 7, K. 15 
Documents, order for production, O. ii. R. 14 
Documents, order to impound, O. 13, R, 8 
Documents, premature discovery of. O, ii, R. 20 
Document produced in answer to deft.’s case not 
inadmissible. O. 7, R. 18 (2') 

Documents, production, impounding and return, O. 13 
Documents, production of. before Collector, Sch. Ill, 
Para. 13 

Documents rejected, endorsements on, O. 13, R. 6 
Documents relied upon in plaint, O. 7, Rr. 14, 18 
Documents to cross-examine witnesses not inadmis¬ 
sible, 7, R, 18 (2) 

Documents to refresh memory not inadmissible, O, 7, 
K. t8 (2) 

Document, Summons to produce, when sufficient 
compliance with, O. 16, R. 6 
Documents, verified copies, O. ii, R. 19 
Duties of Receiver, O. 40, K. 3 
Duties of Receiver, enforcement of, O. 40, K. 4 
Effect of abatement of dismissal under, O. 22, R. 9 
Effect of marriage on suit, O. 22, R. 7 
Effect of not producing documents at first hearing, 
O. 13, R. 2 

Effect of set off, O 8, R. 6 (2) 

Enactments amended, Sch. IV 
Enactments repealed, Sch. V 

Endorsement as to time and manner of service of 
summons, O. 5, R. 18 

Endoi-sement of negotiable instrument, decree for, 
O. 21, R. 34 

Endorsement on process of execution, O. 21, R. 25 
Endorsement on copies of documents, O. 13, R 5 
Endorsements on document admitted, O. 13. R. 4 
Endorsements on rejected documents, O. 13, R. 6 
Enemy, suit by alien enemy, S. 83 
Enforcement of award obtained without Court’s inter¬ 
vention, Sch. II, Para. 21 * 

Enforcement of Receiver’s duties, O. 40, R. 4 
Enforcement of surety’s liability, S. 144 
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EugUsh. record of evidence to be in, S. 138 

Enlargement of time, S. 148 

Envoys, execution of decree against, S, 86 (3) 

Envoy, suit against, S. 86 

Examination before framing issues, O. 14, R. 4 
Examination of accounts, Commission for, S. 75 (<r) 
Examination of a person, Commission for, S. 75 {a) 
Examination of applicant to sue as pauper, O. 33, R. 4 
Examination of judgment-debtor as to his property, 
O. 21, R, 41 

Examination of parties, O. lo 
Examination of parties to be recorded, O. 10, R. 3 
Examination of person out of British India, S. 77 
Examination of party, oral, O. 10, R. 2 
Examination of serving officer, O. 5, R. 19 
Examination of witness, O. 18 

Examination of witness, Commission for, O. 26, Rr. i--8 
Examination of witness when to be immediate, O. 18, 
R. 16 

Examination to be in open Court, O. 18, R. 4 
Exception to affidavit in answer to interrogatories, 
O. II, R. 10 

Executing Court bound by order of Court passing 
decree, O. 21, K. 28 


Executing Court, certificate by, S. 41 
Execution, Ss. 36—74 (Part 11 ) 

Execution against property and person, O. 21, R. 21 
Execution in case of cross-claims, O. 21, R. 19 
Execution of decree against firm, O. 21, R. 50 
Execution of decree against Princes, Chiefs, Ambassa¬ 
dors and Envoys, S. 86 (3) 

Execution of decree against public officer, S. 82 

Execution of decrees and orders, O. 21 

Execution of decree, application for, O. 21, Rr. 10— 

23 

Execution of decree, attachment under, O. 21, Rr. 41 

—O3 

Execution of decree, before costs ascertained, S. 118 
Execution of decrees by Collector, Sch. Ill 
Execution of decree by Foreign Court, S. 45 
Execution of decree by High Court, O. 21, R. 9 
Execution of decree by Court passing decree, O. 41, 

R-.S (2) 

Execution of decree, Court’s Competency a$ to, S. 38 
Execution of decree for execution of document or en¬ 
dorsement on negotiable instrument, O. 21, R. 34 
Execution of decree for moveable property, O. 21, 

R. 31 


Execution of decree fof specific peforraance, restitu¬ 
tion of conjugal rights or injunction, 0 « 21, R. 32 
Execution of decree in another province, S. 40 
Execution of decree, Modes of, 8.51, and O. 21, 
Rr. 30—36 

Execution of decree, Mode of transfer of, O, 21, 
Rr. 5, 6 

Execution of decree, notice of, when to be given, 
O. 21, R. 22 

Execution of decree pending P.C. appeal, O. 45, R. 13 
Execution of decrees passed in Native States, Ss. 43, 

Execution of decree, stay by appellate Court, O. 41, 

K. S 


Execution of decree transferable to Small Cause Court, 
O. 21, R. 4 

Execution of document, decree for, O. zj, R. 34 
Execution of foreign decrees, S. 43 
Execution of money decree, O. 21, R. 30 
Execution of orders, rules as to, S. 36 > 

Execution of P. C. decree, appeal from orders in, 
O. 45, R. i6 

Execution of Privy Council decree or older, O. 45, 
R. 15 

Execution of transferred decrees, S. 42 


I Execution, Forms of, Sch. i, Appendix'E 
I Execution. Procedure on, S. 51 

j Execution proceedings, O. 22 docs not apply, O. 22, 
j R. 12 

I Execution prc^eedings, O. 23 does not apply, O. 23, 
R. 4 

Execution, process for, O; 21, Rr. 24, 25 
Execution, property liable and not liable, S, 60 
Execution, resistance or obstruction to, S. 74 
Execution sale, Suit against purchaser, S. 66 
Execution sale, vesting of property^ S; 65 
Execution, Stay of, O. 21, Rr» 26, 29 
Execution, Stay of pending reference, O, 461 R. i 
Execution, to which Court application for stay lies, 
O. 21, R. 26 

Execution, transfer of decree for, S. 39 
Execution when judgment-debtor’s property is in 
several districts, Sch. HI, Para. 12 
Executor, claim by or against, O. 2, R. 5 
E.xecutor, suit by or against, O. 31 
Exemption from arrest under Civil Process, S. 135 
Exemption from limitation, plaint should state grounds 
for, O, 7, K. 6 

Exemption, none from arrest of women, S, 132 (2) 
Exemption of agricultural produce from attachment. 
S.61 

Exemption of other persons from personal appeafance, 

133 

Exemption of women from personal appearance, 
S. 132. 

Exhibits, copies of, to be given to applicant, O. 41, 

R. 13 

£:x parte appellate decree, Appeal from, S. loo (2) 

Bx parte decree, Appeal lies, S. 96 (2) 

Ex parte decree-setting aside, O* 9, R. 13 
Ex parte decree to be passed, O. 9, R. 6 
Ex parte hearing of appeal, O. 41, K, 17 (a) 

Ex parte hearing of appeal, setting aside, O. 41, R. 2I 
Expenses, deposit of, in P. C. appeals. O. 45, R. 7 
Expenses insufficient, O. 16, K. 4 
Expense of commission, O 26. K. 15 
Expenses of experts, O. 16, R, 3 (2) 

E.xpenses of summons, 16, K. z 

Expenses of witnesses detained more than a day, 
O. 16, K. 4 (2) 

Expenses, payment of, to witnesses, O. 16, R. 3 
Expenses, scale of, O. 16, R. 2 (3) 

Experts, expenses of, O. 16, K. 2 (2) 

Extension ol.time, S, 148 

Extension of time for malting award, Sch. II, Para. 8 
Extension of time in foreclosure decrees, O. 34, R, 3 
(2) proviso 

Extension of time in redemption suits, O. 34, R. 8 
Extent of the Code, S. 1 (3). 

Extracts from Collector’s Register, O. 21, R. 14 

Evidence as to pauperism, O. 33, R. 6 

Evidence by affidavit, O. 19, R. i 

Evidence by successor of Judge, O. 18. R. i c 

Evidence, failure to produce, O. 15, R. 4 

Evidence in appeal, O. 41, R. 27 

Evidence in appealable cases, how taken, O. 18, R. 5 

Evidence in appeal, mode of taking, O. 41. R. 28 

Evidence in non-appealable cases, O. 18, R. 13 

Evidence in support of claim to attached property. 

O. 21, K. 59 

Evidence in transferred suit, O. i8, R. 15 (2) 

Evidence not taken down by Judge, O. 18, R. 8. 

Evidence of admissions of facts or documents, O, 12, 

R. 7 

Evidence, recording of, in English, S. 138 

Evidence taken on commission not always admissible, 

O* 26, R. 8 
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Evidence taken under S. 138. O. 18, R. 7 

Evidence to be interpreted, O. 18, R. 6 

Evidence when to be taken down in English, O. 18, 

R. 9 

Facts, notice to admit, O. 12, R. 4 ' 

Facts to be proved by affidavit, power of Court as to, 

S. 30 («•) 

Failure of deft, to find fresh surety, O. 38, R. 4 
Failure of parties to appear at adjourned hearing, 
O. 17, R. 2 

Failure of parties to produce evidence at adjourned 
hearing, O. 17, R. 3 

Failure to amend pleading after order, O. 6, R. 18 
Failure to appear for examination, O. 10, R. 4 (2) 
Failure to apply for fresh summons, O. 9, R. 5 
Failure to furnish further security in P. C. appeals, 
O. 45, Rr. II, 14 

Failure to furnish security by deft., O. 38, R. 4 
Failure to furnish security for costs, O. 25, R. 2 
Failure to present written statement, O. 8, R. 10 
Failure to produce evidence, O. 15, R. 4 
Females exempt from arrest and detention in execu¬ 
tion, S. 56 

Females exempt from personal appearance. S. 132 
Females not exempt from arrest, S. 132 (2) 

Filing agreement to refer, Sch. II, Para. 17 
Filing award obtained without Court’s intervention, 
Sch. II, Para. 20. 

Filing of award, Sch. II, Para. 10 

Final decree, appeal, S. 97 

Final decree defined, S. 2 (2), E.xpl. 

Final decree in a foreclosure suit, O. 34, Rr. 2, 3 
Final decree in a suit for sale. C). 34, R. 5 
Final decree in redemption suit, O. 34, R. 8 
Findings on remand, O. 41, R. 26 

Fine for disobeying summons by a witness, O. 16 

R. 12. 

Fine for not obeying summons, S. 32 (c) 

Firm, execution of decree against, O. 21, K. 50 

Firms, suits by or against, O. 30 

First appeal, S. 96 

First appeal to P. C., S. 109 (d) 

Fixing day for deft.’s. appearance, O. 5, R, 6 
Fixing day in suits by or against Govt., O. 27, R. 5 
Foreclosure by mesne mortgagee, O. 34, R. ii 
Foreclosure of mortgage, or charge. Suit for, S. 16 (r) 
Foreclosure suit, decreeing sale in, O. 34, R. 4 (2) 
Foreclosure suit, decrees preliminary and final, O. 34, 
Rr. 2, 3 

Foreclosure suits, extension of time, O. 34, R. 3 
Foreign Court, defined, S. 2 (5) 

Foreign Court, execution of decree, by, S. 45 
Foreign Courts, Provisions relating to commission, 
applicable to, S. 77 
Foreign decrees, execution of, S. 43 
Foreign decrees, execution of, in British India. S. 43 
Foreign judgment defined, S. 2 (6) , 

Foreign judgment, presumption as to, S. 14 
Foreign judgment when conclusive, S. 13 
Foreign States, suits by, S, 84 
Foreign Summons, service of, S. 29 
Former suit, meaning of, S. n, Expl. i 
Form of affidavit in answ'er to interrogatories,©, ii, 
R. 9 

Form of appeal, O. 41, R. i 
Form of interrogatories, O. ii, R. 4 
Form of notice to admit documents, O. 12, R. 3 
Form of notice to admit facts, O. 12 R. 4 
Form of notice to produce documents, O. 12, R. 8 and 
O. II, R. 16 

Forms of processes, Appendix B 
Form of review application, O. 47, R. 3 
Forms in appendices to be used, O. 48, R. 3. 


Forms, miscellaneous. Appendix H 

Forms of appeal, reference and review, Appendix G 

Forms of arbitration, Sch - II, Para. 23 and Appendix 

Forms of decrees. Appendix D 

Forms of description of parties, Appendix A (2) 

Forms of discovery, inspection and admission, Appen¬ 
dix C 

Forms of execution, Appendix|!^E 
Forms of plaints, Appendix A (3) 

Forms of pleadings, O. 6, R. 3 

Forms of supplemental proceedings, Appendix F 

FormS^of title of suits, Appendix A (i) 

Forms of written statement, Appendix A (4) 

Forms relating to arbit^afflJn, Sch. II. Appendix 

P'orms, several. Appendices A to H 

Forum to hear appeals from orders, S. 106 

Frame of suit. O. 2 

Framing of issues, O* 14. R. 1. 

Fraud, foreign judgment obtained by, S. 13 (<r) 

Fraud in sale of immoveable property, O. 21, K. 90 
Fresh plaint not barred after rejection of first, O, 7, 
K. 13 

Fresh suit not barred by reason of dismissal, O. 9, R. 5 
(2) 

Fresh suit not barred though suit dismissed, O. 9, R. ^ 
Furnishing security for disobeying summons, S. 32 (rf) 
Further inquiry after commission, O. 26, R. 10 (3) 
Further suit barred. Ss. ii and 12 

Further suit 4 or compensation for arrest, etc., on in¬ 
sufficient grounds barred, S. 95 (2) 

Further suit for restitution barred, S. 144 (2) 

Gazetted Officer is public officer, S. 2 (17) {c) 
Government, a party in pauper suits. O. 33, R. 13 
Government, persons authorised to act for, O. 27, R. 2 
Government pleader defined S. 2 (7) 

Government pleader to receive process, O. 27, R. 4 
Government, security not to be taken from, O, 41, R. 7 
Government, suit by or against, S. 79 and O. 27, R. i 
Government to apply for Court-fee payable by pauper 
O. 33, K. 12 

Grant of review, O. 47, K. 4 
Grant of review, registering of, O. 47, R. 8 
Grounds for review, O. 47, R. 1 
Grounds which may be taken in appeal, O. 41, R. 2 
Guardian for suit, agreement or compromise by, O, 32, 
K. 7 

Guardian for suit, competency to act, O. 32, R. 4 
Guardian for suit not to receive property for minor, 
O. 32, R. 6 

Guardian for suit, retirement, removal or death of, 
O. 32, R. II 

Guardian for suit lo be appointed, O. 32, R. 3 
Guardian for suit to conduct suit, O. 32, R. 5 
Hearing of appeal, O, 41, R. 12 
Hearing of appeal, adjournment of, O. 41, R. 20 
Hearing of application to sue as pauper, O. 33, R. 7 
Hearing of case stated, O. 36, R. 5 
Hearing of interpleader suit, O. 35, R. 4 
Hearing of suit, O. i8 
Heir, claim by or against, O. 2, R. 5 
High Court, Ori^nal Side, processes of, O. 49, R. i 
High Court, Original Side, Provisions not applicable 
to, S. 120 

High Court, Reference to, S. 113 and O. 46, R, i 
High Courts, Chartered, applicability of certain Rules, 
O. 49, R. 3 

High Courts, Chartered, applicability of Sch. I to, 
O. 49, R. 2 

High Court’s powers on reference, O. 46, R. 5 
High Court’s power, to decide issue of fact, S. 103 
High Court’s pow’er to make new rules, S. 122 and 
Ss. 125—131 
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High Courts, Transfer of execution of decree to, 
O. 21, R. 9 

Houses, attachment of property in, S. 62 
Husband of trustee, administratrix or executrix not 
necessary party, O. 31, R. 3 
Illness, as a ground for exemption from arrest, S. 59 

(O 

Illness, ground for release from arrest, S. 59 (3) (^) 
Immediate examination of witness, O. 18, R. 16 
Immediate possession of subject-matter of suit, O. 39, 

R. 9 

Immoveable property, decree to recover, O. 20, R. 9 
Immoveable property in tenant’s possession, O. 21, 

R. 36 

Immoveable property, joinder of claim with claim of, 
O. 2, R. 4 

Immoveable property, plaint to contain description, 
O. 7, R. 3 

Immoveable property, sale in execution, O. 21, Rr. 82 

-107 

Immoveable property, suit for compensation for wrong 
to, S. 16 (e*) 

Immoveable property, suit for partition. S. 16 (d) 
Immoveable property, suit for right or interest in, 

S. 16 (</) 

Immoveable property, suit on mortgage or charge, 
S. 16 (c) 

Immoveable property, suit to recover, S. 16 (<2) 
Impounding documents, order for, O. 13, R. 8 
Impounding of document, S. 30 (a) and O. 13 
Imprisonment for disobeying summons, S. 32 (</) 
Imprisonment for resisting execution, S. 74 
Imprisonment in execution. Females exempted, S. 56 
Imprisonment in execution of decree, S. 55 
Improper suit, dismissal of, O. 32, R. 14 
Inability of pleader to answer questions, O. 10, R. 4 
Inadmissible documents to be rejected, O. 13, R. 3 
Incidental proceedings, Ss. 75—78 (Part III) 

Indian Civil Servant is a public officer, S. 2 (17) (^) 
Infectious disease, ground for release from arrest, 

S- 59 (3) U) 

Inherent powers of Court, S. 151 
Injunction, discharge of, O. 39, K. 4 
Injunction, execution of decree, O. 21, R. 32 
Injunction, grant of temporary one, S. 94 (r) 
Injunction, notice to be given before granting, O. 39, 

R. 3 

Injunction, temporary, when granted, O. 39, R. i 
Injunction to Corporation, O. 39, R. 5 
Injunction to restrain repetition of injury, O. 39, R. 2 
Inquiry as to legal representative, O. 22, R. 5 
Inquiry as to pauperism, costs of, O. 33, R. 16 
Inquiry into appellant’s pauperism, O. 44, R. 2 
Inquiry into valuation in appeal to P. C., O. 45, R. 5 
Insolvency, judgment-debtor may apply in, S. 55 (3) 
Insolvency of plff., O. 22, R. 8 
Inspection, O. ii 

Inspection of documents, S. 30 (^) and O, ii, R. 15 
Inspection of documents. Forms of, Sch. I, Appendix 
C. 


1 Interest on deposit not allowed, O. 24, K. 3 
I Interest, separate suit barred, S. 34 (2) 

Interim sale, O. 39, R. 6 
Interlocutory orders, S. 94 (^) 

International law, Judgment based on incorrect view 
of, S. 13 (c) 

Interpleader suit, S. 88 and O. 35 

Interpleader suits, agents and tenants cannot file, 0. ^5, 

R-s 

Interrogatories, O. 11, R. i 

Interrogatories, Affidavit in answer to, O. 11. K. S 
Interrogatories, cost of, O. 11, R. 3 
Interrogatories, form of, O. ii, R. 4 
Interrogatories, objection to, O. ii, K. 6 
Interrogatories, scandalous or irrelevant or not 
fide^ O. II. R. 6 

Interrogatories, setting aside and striking out of, 0.11, 

R. 7 

Interrogatories to be submitted, O. 11, P. 2 
Interrogatories to Corporation, O. ii, R. 5 
Interrogatories, use in evidence of answers to, O. 11, 
R. 22 

Interrogatories, vexatious, unnecessary, prolix, oppres¬ 
sive or scandalous, O. 11, R. 7 
Investigation of claims and objections 10 attached 
property, O. 21, S. 58 

Investigation of claims by Collector,* ,Sch. Ill, Para. 4 
Investigation of claim to property attached before 
judgment, O. 38, R. 8 
Irregularity in sale, O. 21, R. 78 

Irregularity in sale of immoveable property, (). 21, 
R. 90 


Irrelevant documents to be rejected, O. 13, K. 3 
Irrelevant interrogatories, O. ii, K. 6 
Issue and service of summons, O. 5 
Issue, none between parties, O. 15, R. i 
Issue, none between plff. and one of several defts., 
O. 15, R. 2 
Issue of law, S. 10c 
Issue of fact, Ss. 100, 103 
Issue of fact, High Court may decide, S. 103 
Issue of summons, O. 5, Rr. i—8 
Issues, framing of, O. 14, R. i 
Issues, how framed, O. 14, R. 3 
Issues of law, determination of, O. 14, R. 2 
Issues, settlement of, O. 14 
Issues, stated judgment on, O. 14, R. 7 
Issue, stating of, O. 14, R. 6 
Issues, striking out or amending of, O. 14, R. 5 
Joinder of causes of action, O. 2, R. 3 
Joinder of causes of action, objection as to, O. 2, K. 7 
Joinder of claim with claim to recover immoveable 
property, O. 2, R. 4 

Joinder of defts., O. i, R. 3 

Joinder of defts. in doubtful cases, O. i, K. 7 

Joinder of parties liable on the same contract. O. i, K. 6 

Joinder of parties, objection to, O. i, R. 13, 

Joinder of plffs., O. i, R. i 

Joinder of trustees, administrators or executors, O. 31, 
R. 2 


Inspection of documents, order for, O. ii, R. 18 
Inspection of property by Court, O. 18, R. 18 
Inspection of subject-matter of suit, O. 39, R. 7 
Inspection, time for, O. 11, R. 17 
Instalment decree, passing of, O. 20, R. ii 
Institution of suit, S. j6 and O. 4 
Insufficient expenses for summoning witness^ O. t6, 

R. 4 

Interest, S. 34 

Interest in immoveable property, suit for, S. 16 {.d') 
Interest not expressly granted is deemed as refused, 

S. 34 (2) 

Interest on costs, S. 35 (3) 


Joint decree-holders, application by, O 21, R. 13 
Joint parties, judgment for or against, O. i, R. 4 
Judge defined, S. 2 (8) 

Judge is a public officer, S. 2 (17) (<z) 

Judge’s successor, evidence by, O. 18, R. 15 
Judgment, O. 2 

Judgment according to award, Sch. II, Para. 16 
Judgment, amendment of, S. 152 
Judgment by successor of Judge, O. 20, R. 2 
Judgment, copies to be given, O. 20, R. 20 
Judgment, copy of, to accompany appeal, O. 41, R. i 
Judgment, copy to be given to applicant, O. 41, R. 36 
Judgnjent, copy to be sent to lower Court, O. 41, R. 37. 
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lucigtnciU-debtor tithucd. I5. 2 (lo) 
jucigmont-deblor may apply in insol\cnc>, S. 55 (3; 
Judgmcnt-clcbtoi- not to alienate property, 8ch. Ill, 
I'ara. ii 

hulgment-debloi’s representative, liability of, S. 50 
judgment defined, S. 2 (9) 

judgment (Foreign) basc*d on breach of British Indian 
law. S. .tj (/') 

judgment ( Foreign ,1 ba>ed on incorrect vieu of Inter¬ 
national law. S. 13 (r) 

judgment (Foreign) by incompetent Comt, S. 13(^7) 
judgment (Foreign) not on merits. S. 13 (<5) 
judgment (Foreign) obtained by fraud, S. 13 (r) 
judgment (Foreign) opposed to natural justice. S. 

Judgment for or againsi joint parlies, O. i, K. 
judgment of appellate Court, contents of, O. 41, K. 31 

Judgment of appellate Court, directions in, O, 41, 
R. 32 

judgitieni of a[)[u/ll.ite Court to be in open C.’ourt, O. 4 1, 

3 

Judgment of Small Cause Court, O. 20. k. a 
Judgments, contents, O. 20. K. 4 
judgment to be given, S 33 
judgment lo be in open ('ourl, (.>. 20, R. i 
judgment to be signed, O. 20, K. 3 
judgment to contain reasons, O. 20, R. $ 

judgment when one of several clefts, not at issue. C. 15, 
K. 2 

Judgment when parties at issue, O. 15. K. 3 
judgment when parties not at issue, O. 15. K. i 
Judgment on admissions. O. 12, K. 6 
judgment on issues stated, O. 14, U. 7 
judicial ofticers are public officers, ‘S. 2 (17; (</> 
jurisdiction, objection not allowed in appeal or revi- ' 
sion, S. 2r i 

jurisdiction of Civil (..’ouits l.)arred in iransferied 
decrees, S. 70 (2) 

juiisdiction of C-ourt when cause^ of action joined, I 
O. 2, K. 3 (2) 

jurisdiction of Courts, Ss. 9—14 
Jurisdiction condiciing, S. 17 
jurisdiction pecuniary, S. 6 

jurisdiction, reference as to, O. 46, K. C> ■ 

jurisdiction to try all suits of civil nature, h*. 9 1 

Jurisdiction uncertain, S. iS 

J.andiorcl, non-applicability of C. I’. Code to, S. 4 
J.anguage of C ourt different from that of witness, C), j8, * 
K. 7 ! 

J^anguage of Subordinate Courts, S. 137 

J^egal representative, decree again‘^1 mode of execu* . 
tion, S. 52 

Legal representative, decree executable against, S. 30 J 

Legal representative, defined, S. 2 (ii) ! 

Legal representative, enquiry as to, O. 22, K. 5 
Legal representative need not be added, O. 30, R. 4 , 

Legal representative of judgment-debtor, Liability 
under decree. S. 50 (2) I 

Legal representative pei>onal]y liable, S. 52 (2; 

Letter in lieu of summons, O. 5, R. 30 

-etter of request lo ex-cTmine person out of British i 
India, S. 77 j 

Liability of ancestral properly under decree. « S 3 1 
liability of .surety to be enforced, S. 145 
Liability to be re arrested, O. 21, R. 27 
limitation Act (1^77), Art. 180 not affected by S. 48, 

«. 4 « (2) (&) 

Limitation against added deft., O. i. R. lo (5) 
Limitation, exemption from, plaint to contain ground.s, 

O, 7. K. 6 t> • 

Limitation, extension of, S, 14S ! 

Limitation for amending pleadings, O. 6. K. 18 i 

Limitation for execution, S. 48 1 


Limitation for payment of full purcliase-monev o 
R. 85 

Limitation for striking out interrogatories, O. n, K 7 
Limitation law applicable to withdrawals of suits.’O 
R. 2 ** 3 ’ 

I Limitation to apply for fresh summons, O. 9, R. c 
! Liquidation of decrees, scheme for, Sch. Ill, Para. 7 
!‘List of documents must accompany plaint, O. 7, R 1,4 
(2) 

List of documents to accompany documents, O. i-i 
( R. I (2) * 

I Local investigation, commission for. 8. 75 (^) and 
; O. 26. Rr. 9, 10 

j Local law, Procedure in appeals from orders under 
I S. 108 ’ 

I Maintenance allowance for judgment-debtor, S. 57 
_ Maintenance allowance for judgment-debtor under 
arrest how paid, O. 21, R. 39 
1 Manner of .‘=ervice, endorsement as to, O. 5, R. ig 
j Marriage, no abatement of suit, O. 22, K. 7 
I Material for framing issues, O. 14, K. 3 
Material objects, Provisions as to, O. 13, R. 11 
, Matter in issue, explained, S. it, Expl. 3 
I Memorandum of appeal, contents of, O. 41, K, 1 (2) 
Memorandum of appeal, registering of, O. 41, R. 9 
.Memorandum of evidence, O. iS, K. 8 
Memorandum of evidence, inability of judge to make, 
O. iS, R. 14 

' Mesne mortgagee, right to redeem and foreclose, O. 34, 

I Iv • 11 

Mesne profits can be claimed with property, O. 2, R. 4 
('0 

Mesne profits, decree for, O. 20, R. 12 
Mesne profits defined, S. 2 (12) 

Might and ought, meaning, S. 11, Expl. 4 
Military men, Suit by or against, O. 28 
Military officer is public officer, S. 2 (17) (c) 

Minor deft., guardian for suit to be appointed, O. 32, 
3 


iMinor pitt. attaining majority, O. 32, K 12 
Minois, applicability of O. ii to, O. 11, R. 23 ' 
Minor, suit by, to be by ne.xt friend, O. 32, K. i 
Mi.scellaneous. 8s. 132—158 (Part XI) 

Miscellaneous forms, Sch. I, Appendix H 
iMjsjoindcr not to defe. 1 t suit, O. i, R. 9 
Misjoinder of causes of action, objection to, O. 2, R 7 
Misjoinder of parties, objection to, O. i, K, 13 
Modes of execution, S. 51 and O. 21, Rr. 30—36 
^rode of attaching property of witness for disobeying 
summons, O. 16, K. 13 

Mode of execution again.st legal representative, S. 52 
Mode of making attachment before judgment, O, 38, 
K. 7 


Mode of taking additional evidence, O. 41, R. 28 
Money decree, execution of, O. 21, R. 30 

Mortgage decree where mortg.igee is overpaid, O. 34, 
K. 9 

Mortgage suit, S. 16 (^) 

Mortgage suits, cross-claims and decrees, O. 21, R. 20 
Mortg.ige suits parties to, O. 34, R. i 
Mortgagor to pay balance, O. 34, R. 6 
Moveable properly, decree to deliver, O. 20, R. 10 
Moveable property defined, S. 2(13) 

Moveable property, Suit to recover^ S. 16 (/) 
Aloveables, Suit for compensation for wrong lo, S. 19 
-Native States, execution of decrees passed in Ss. 43, 

Natural justice, judgment opposed to, S. 13 (t/) 

Naval ofijeer is public officer, S. 2 (17) (c) 

Negotiable instrument decree for endorsement, O. 21 

Negotiable iiislrument, deposit in Court, O. 37, R, 5 
Negotiable instrument lost, Suit on, O. 7, R. 16 
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Negotiable instrument, ordinary procedure applies to 




»3 


pay 


suits on, O. 37, R. 7 
Negotiable instruments. Suits on O -7 
Neither party appearing, O. 9, R. 3 

New defence allowed, O. S, R. s * 

Next friend, agreement or compromise bv, O. 33, R. 7 
Next friend, competency to act as, O. 32, R. 4 
Next friend not to receive property, O. 32. K 6 
Next fiiend of minor, C). 32, K / 

Next 1 fiend, removal of, O. 32, R g 
Next friend, retirement of, O. 32, R. 8 
Next friend, suit without, O 3^ K 
Next friend to conduct suit, 0.%2, K c 
Noivappelable cases, evidence in, O. 18. R. 12 

Non-appearanceof deft., 0.9, R 6 

Non-appearance of cleft., Sufficient cause shown O. o, 

Non-appearance of one of several defts., O, 9, R. it 
Non-appearance of one of several plffs., O. 9, R. 10 
Non-appearance of parties, O. 9 
Non-appearance of plff., O. 9, R 
Non-applicability of C. P. Code, S. 4 
Non-attendance of parties at adjourned hearing, O. 17, 

Non-compliance of order for discoveo- of documents, 

X I» 1 \, 21 

Non joinder not lo defeat suit, O. r, R. g 
Non-joinder of parties, objection to, O. i, R. i-? 
Non-production of documents at first hearing, O, 

Non-recognition of liritish India.i Law, S. 13 (r) 

Son-seryiceofsummons for plaintiff's failure to 

costs, O. 9, R. 2 

Notice, all^ation of in pleadings, O. 6, R. 11 

' Sch.ni i4"ra.''3° 'Claimants, 

Notice in lieu of warrant of arrest, O. 31, R. 17 
Notice in ^epreselUati^•e suits, O. 1, R. S 
Notice in suits against Secretary of State, S. 80 
Notice of admission of a case. O. 12, R, i 
Notice of appeal, contents, O. 41, R. jc 
Nou^e of appeal may be served by Appellate Court. 

Notice of appeal to Court passing 
from, O. 41, R. ,3 

Noti<^ of appointment of minor's 

^0.32, K. 3 i 4 ) 

Notice of day of judgment to be 
O. 20, K. 1 

Notice of deposit by deft., U. 34, R. 2 

execution, procedure after issue, O. 31 R 2' 

Notme of execution required in certain cases, 0 2^ 

33. R- 6 

^otice of hearing of appeal, O. 41, R, ,4 
Noti^ of mtenm sale or detention, etc.,^ 

P’ 39. R. S ’ 

°i payment of decree in Court, O. 21, R. i 
Notice of process to partners, O. 30, R. 5 

Notice of setting aside dismissal for default, O. 9. R. 9 

aside decree. O. g, R. 14 

Notices, service of, O. 48, R. 2 A 

Notices to be in writing, S. 142 

otice to admit documents, O. 12, K ^ 

police to admit facts, O. 12, R. 4 

o ice to be given before issuing injunction, O, 39. 

Notice to produce documents, O. k, K. 16 
Notice t*o documents, costs of, O. 12, K. 9 

and or°2,“K 8°'""'"''"*®’ O' '>- «• "d 

-VOL. 


decree appealed 
guardian for suit, 
given to parties, 


of property, 


Q. D. 
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Notice to surety before enforcing liability, S. 144, 
proviso 

Notification for re-sale, O. 21, R. S; 

. Nuisance, suit in respect of, Ss. 91, 93 
Numerous plffs., O. i, R. 8 
Oath by whom tp be administered, S. 139 

Objection as to misjoinder of causes of action, O 2 
R. 7 

. Objections to findings on remand, O. 41, K. 26 
Objection to attachment of property, O. 21, R. 58 
Objection to grant of review, O. 47. R. 7 
Objection to interrogatories, O. n, R. 6 

Objection to joinder, non-joinder or misjoinder of 
parties, O. j. K. 13 

) to jurisdiction must be raised earliest pos- 

. Objection to question or answer to be taken down, 

O. i8, Rr. ro, II 

: Objector to adduce evidence, O. 21, R. eg 
Obligation and collateral security, O. 3, R. 3 Kvnj 
Obstruction by fide claimant, O. 21, R. gq 
, Obstruction by judgment-debtor. O. 21, R. gS 
Obstruction to delivery of possession, O. 21, R. gy 
Obstruction to execution, S. 74 

Officer in charge of sale not to bid or buy, O.21, R, 73 
Officers that are public officers, S. 2 (17) to U) ^ 
Old Codes, references to, S. 158 ^ ^ 

Omission to pay subsistence allowance, S. 58 (iv) 

several reliefs, O. 2, R, 2 

One of several defts., non-appiearance, O. 9, R. ir 
One of several plfis., non-appearance, O. 9, R. 10 

-"“PP--'-™ -hole 

Opinion, affidavit as to, O. 19, R. 3 
Oppressive interrogatories, O. 11, R. 6 
Oral application for e.xecution of decree, 

(i) 

Oral examination of parties, O. 10, R. 2 
Order defined, S. 2 (14) 

Order I j applies to minor parties, O. ii. R. 23 

O^lx tlocuments, non-compliance. 

Order for further security or payment, O. 45, Nr. lo, tJ 

Older foi impounding documents, O. 13, K. S ^ 

Or'der for d°<=mnents. O. i., R. 18 

Order for producing documents, O. ii, R 14 

Para.T"““°" decree, Sch. Ill, 

Order in e.xeculion of P. C. decree, appeal from, O. 45, 

Order^of dismissal for default is not decree, S. a (2) 

Order of remand, appeal. S. lo:; (■>) 

Orders, amendment of, S. ic-» 

Orders appealable to P. C., S. log 

St:: tcu‘tt»Jr'- 

Orders in execution, appeal from. O. 41, R. 8 
Oiders, no second appeal, S. 104 (2) 

Orders, Rules relating to execution of, S. 36 
Orders, service of, O. 48, R ^ >3 

Order^to ^answer further the interrogatories. 

Orders to be in writing, S. 142 


O. 21, K. u 


O. ir, 
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Orders under Code, Procedure in appeal from, 

S. 108 

Original decree, appeal from, S. 96 

Original Side of the High Court, Provision not 
applicable to, S. 120 

Original Side, Powers to make rules relating to, S. 129 
Particular question or answer to be taken down, O. 18, 
R. 10 

Particulars to be contained in plaint, O. 7, R. 1 
Parties, addition or substitution or striking of, O. 1, 

R. 10 

Parties at issue, judgment, O. 15, R. 3 

Parties, attendance before Collector, Sch. Ill, Para 13 

Parties, examination of, O. 10 

Parties in case stated subject to Court’s jurisdiction. 


O. 36. R. 4 

Parties not at issue, O. 151 R- t 

Parties, one of several not at issue, O. 15, R. 2 

Parties, oral examination of, O. 10,^ R. 2 

Parties to appear before Commissioner, O. 26, K. 18 

Parties to appear on the day fixed in summons, O, 9, 


R. I 

Parties to execution should apply to 


executing Court, 


S. 47 (t) 

Parties to mortgage suits, O. 34, R. i 
Parties to representative suit, O. i, R. 8 


Parties to suit, O. i 

Parties to suit, meaning of, S. 47 Expl. 

Partition, commission for. S. 75 (</) and O. 261 Rr. 13, 


14 

Partition decree, O. 20, R. 18 
Partition of estate under decree, S. 54 
Partition, Suit for, S. 16 {d) 

Partners, appearance of, O. 30. R. 6 

Partnership, dissolution and accounts. Decree m suit 
for, O. 20, R. 15 

Partners’ names, disclosure of, O. 30, Rr, 1, 2 
Partners, suits between, O. 30, R, 9 
Party, beneficiary not a necessary one, O. 31, R. l 
Party, constructive, who is, S. ii, Expl. 6 
Party on whom burden of proof lies may begin evi* 
dence, O. 18, R 3 


Pauper appeal, rejection of, O. 44, R. i 

Pauper appeal, rule as to, O. 44, R. 1 

Pauper appeals, objections in. O. 41, R. 22 

Pauper appeal, who can file, O. 44, R. i 

Pauper applicant, examination of, O. 33, R. 4 

Pauper application, contents of, O. 33. R. 2 

Pauper application, fresh one barred if one disallowed, 

O. 33, R. 15 

Pauper application, rejection of, O. 33, R. s 
Pauper defined, O. 33, R. i Expl. 

Pauperism, evidence as to, O. 33, R. 6 
Pauperism of appellant, inquiry into, O, 44, R. 2 
Pauper not debarred to sue in ordinary way, O, 33, 

R. IS 


Pauper suit. Govt, a party, O. 33, R. 13 
Pauper suits, O. 33 

Payment of decree in Court, O. 21, R. 1 
Payment of decree out of Court, O, 21, R. 2 
Payment of expenses to witnesses, O. 16, R. 3 
Payment of thing in Court in interpleader suits, O. 3^, 

R. 2 

Payment under decree, O. 21, Rr. i, 2 
Pecuniary jurisdiction, S. 6 
Penalty for disobeying summons, S. 32 
Period of detention in Civil Prison, S. 58 
Personal appearance, exemption from, Ss. 132, 133 
Personal appearance not to be ordered, O. 5, R. 4 
Personal appearance of deft, or plff. O. 5, R. 3 
Personal attendance, non-compliance of order of, O. 9^ 
R. 12 


Personal attendance of officer of Corporation, O. 29, 

R. 3 

Personal attendance of public officer not necessary, 

S. 81 id) 

Personal attendance of witness when ordered, 0 ,i 6 , 

R. 19 

Personal decree against mortgagor for balance, O.34, 

R. 6 

Personal liability of legal representative under decree, 

S. 52 (2) 

Person authorised by military men may appoint plead; 
er, O. 28, R. 2 

Person authorised by military men may receive process, 

O. 28, R. 3 

Person carrying on business in another name, suit 
against, O. 30, K. 10 

Person out of British India, commission to examine, 

S. 77 

Persons authorised to act for Govt., O. 27, R. a 
Person, Suit for compensation for wrong to, S. 19 
Persons under disability, consent or agreement by, 

S, 147 

Person to be authorised by military men, O. 28, K. i 
Place of business of Corporation, S. 20, Expl. 2 
Place of suing, Ss. 15—20 
Plaint, O. 7 

Plaint, document if in possession must accompany, 

O, 7, R. 14 

Plaint, document not accompanying, not admissible 
later on, O. 7, R. 18 

Plaint document relied upon in, O. 7, Rr. 14—18 
Plaintiff becoming major during suit, O. 32, R. i2 
Plaintiff of unsound mind, O. 32, R. 15 
Plaintiff, one may appear for others, O. 1, R. 12 
Plaintiff, order for personal appearance, O. 5, R. 3 
Plff.’s death, if right to sue survives, O. 22, R. i 
Plaintiff’s death when right to sue does not survive, 

O 22, R. 3 

Plaintiff’s insolvency, O. 22, R. 8 
Plaintiffs, joinder of, O. l, R. i 
Plaintiff to begin suit, O. 18, R. i 
Plaint in interpleader suit, contents, O. 35, R. i 
Plaint in money suits, O. 7, R. 2 
Plaint in representative suits, O. 7, R. 4 
Plaint in suit on lost negotiable instrument, O. 7. R. 16 
Plaint in suit by Corporation to be signed by Secre¬ 
tary or Director, O. 29, R. i 

Plaint in suit by Firm may be signed by one partner, 

O. 30, R. 1 

Plaint in suits by or against Govt., contents of, O. 27, 

R. 3 ' 

Plaint in suits on Neg. Instrument, O. 37, R. 2 
Plaint in suits relating to immoveable property, O. 7, 

R. 3 

Plaint, list of documents to accompany, O. 7, R. 14 (2) 
Plaint, particulars to be contained in, O. 7, R. i 
Plaint, procedure after rejection of. O. 7, R. 12 
Plaint, procedure on admission, O. 7. R. 9 
Plaint, rejection may not bar fresh plaint, O. 7, R. 13 
Plaint, rejection of, O. 7, R. ii 
Plaint, rejection of, is decree, S. 2 (2) 

Plaint, return of, O. 7, R. 10 

Plaint, should state relief specifically, O. 7 * R- 7 i 
Plaint, should state separate reliefs separately, O. 7, 
R. 8 . 

Plaint to be amended on addition of parties, O. 1, 
R. 10 (4) 

Plaint to contain deft’s. interest and liability, O, 7, R-S 
Plaint to contain ground for exemption from limitation 
law, O. 7* R* ^ 

Plaint to contain statement if| documents not in party s 
possession, O. 7, K. 15 
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Pleader, appointment of, O. 3, R. 4 
Pleader defined, S. 2 (15) 

Pleaders, O. 3 

Pleader, service of process on, O. 3, R. c 

Pleader to be appointed by person authorised by 
military men, O. 28, R. 2 

Pleading not to be varied, 67 6, R. 7 
Plea^ngs, ascertainment of those of opposite paities, 

PIeadin|S.^contai.,ing denial of contract, effect of, 

Pleadings, failure to amend after order, O. 6, K. i8 
Pleadings, forms of, O. 6. R. 3 and Sch. I, Appendix A 
Pleadings generally, 0.6 

Pleadings may be amended. O, 6, R. 17 

Out or amended, O. 6, R. 16 
Pleadings, meaning of, O. 6. R. i 

Pleadings must state effect of document, O. 6, R. o 

Pleadings need not contain presumptions of law, O. 6, 
R. 13 

Pleadings, order for further and better particulars. 

Pleadings simply to allege notice, O. 6. K. 11 
Pleadings to allege implied contract, 6. 6, R. 12 
Pleadings to allege malice, knowledge, etc., O 6, R.io 
Pleadings to be signed, O. 6, R. 14 
Pleadings to be verified, O. 6, R. 15 
Pleat^ngs to contain particulars as. to fraud, etc., O. 6, 

R. 4 

Pleadings to contain statement of condition precedent, 
if any O. 6, R. 6 

Pleadings to state material facts and not evidence. 
O. 6, R. 2 

Political Agent, Service of summons through, O c 
R. 26 s » • o. 

Possession, decree for, O. 20, R, 12 
Postage, S. 143 

"jf sale of immoveable property, O. 21, 

Postponement of sale pending investigation to attach¬ 
ment, O. 21, R. 58 

Power of arbitrator, Sch. II, Para. 6 

Power of Court to adjourn hearing, O. 17, R i 
Power of Court to appoint arbitrator, Sch. II, Para. 
Power of Court to inspect, O. 18, R. 18 
Power of Court to order proof by affidavit, O. 19, R. i 
Power of Court to order separate trials of suit O i 

R. 2 ; O. 2, R. 6 ’ • f 

Power of High Court to decide issue of fact, S. loi 
Powers, Inherent. S. 151 
Powers of amendment, Ss. 152, 153 
Powers of appellate Court, S. 107 and O. 41, R. 7:5 
Powers of Collector in execution, Sch. IIi; Para, i 

Pow^ of Collector to enforce attendance, Sch. Ill 
Para. 13 

Powers of Commissioner, O. 26, R. 16 
Powers of Court executing transferred decrees, S. 42 
Powers of Court on transfer of business, S. ico 
Powers of ^strict Court to revise and refer, O.46. R. 7 
Powers of High Court on reference, O. 46, R. c 

Powers of High Court to make new rules, S.’ 122 and 
Ss. 125—131 

Power to amend or strike out issues, O. 14 R c 
Power to enlarge time, S. 148 
Power to make up deficient Court-fee, S. 149 
^ower to modify or correct award, Sch. II, Para. 12 
t'ower to require persons present in Court to give evi- 
dence or produce document, O. i6. R. 7 
Power to state case, S. 90 ' 

Precept, S. 46 

Pre-emption suit, decree in, O. 20, R. 14 
miirninary decree, appeal, S. 97 
Preliminary decree, defined, S. 2 (2) Expl. 
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Preliminary decree in a suit for sale, O. 34, K. 4 
Preliminary decree in foreclosure suit, O. 34, R. 2 
Preliminary decree in redemption suit, O. 34, R. 7 
Premature discovery of documents, O. ii, K. 20 
Prerogative of King not affected, S. 112 
Prescribed, meaning of, S. 2 (16) 

Presentation of application to sue as pauper, O. 'J3. 
R- 3 

Preservation of subject-matter of suit, O. 39, R. 7 

Presidency Small Cause Courts, Application of Code 
to, S. 8 

Presumption as to foreign judgment, S. 14 
Princes, execution of decree against, S 86 (3) 

Princes, recognized agents of, S. 85 
Princes, Suit against, S. 86 
Princes, Suits by, S. 87 

Princes, suits by or against not governed by, O. 32, 

Principal and Agent, decree for accounts between, 
U. 20, R. 16 

Printing expenses in P. C. appeals. O. 43, K. 7 
Privy (^uncil. Appeal to, Ss. 109—112 and O. 45 
I rivy Council decree of order, execution of, O. 45, 

Procedure after application for transfer of suit, S. 24 

Procedure after notice of execution of decree, O. 21; 

lx* 23 

Procedure after transfer of execution of decree. O. 21, 
Kr. 7, o ’ 

Proc^du^re at hearing of pauper application, O. 33, 

Procedure if pauper application admitted, O. 33, R 8 
Procedure if pauper fails, O. 33, R 11 

Procedure in appals from appellate decrees and 

orders, under C. P. Code and other laws. S. 108 
Procedure in execution, S. 51 

Procedure in special cases, Sch. Ill, Para. 2 

Procedure of attaching property for failing to obey 
summons, O. 16, R. 13 ^ 

Procedure of suits applies to proceedings, S. 141 
Procedure of transfer of decree, O. 21, R. 6 
Procedure on admitting plaint, O. 7, R. g 
Procedure on filing of execution application, 

In • 1 ^ 

Procedure on rejection of plaint, O. 7, R. i-. 
Proceaureon returning plaint, O. 7, R 10 6) 

mt,h’o.T7!’R'’f'' ins.ru- 

Proc«luj*e when summons delivered for service, O. 5, 

Proceduj-e w^en deft, is suing piff. in interpleader suit, 

Procedure where deft, only appears, O. 9, R. 8 
Proc^ure where insufficient expenses are paid, O, i6. 

Procedure where plff. only appears, O. 9, R. 6 

Procedure of suits applies Vs 141 
roc^dings, stay of, on removal of next friend O. 32, 

Proceedings to be treated as suit, S. 47 (2) 

Proceeds of auction sale, application of. S. 73 (c) 
roceeds of sale wrongly paid, refund of, S. 73 (2) 
Process against Govt, to be received by Govt. Pleader, 

Process, cost of, O. 48, R. i. 

Process for execution, O. 21, Rr, 24, 2? 

Process, Forms of, Sch. I, Appendix B 
Process in suits against Firm, O. 30, R. 3 
Process of High Court, Origmal Side, 0.^49 R i 
roc^s on wrporation to be on secretary diVector. 

a 117 ^^ r authorised by Military 


O. 21, 
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Proclamation ot sale. U. 21. K. 66 

IVocIamatioii on re-sale, O. 21. R. 87 

J’roduction of additional ei idence in ap[>cal, U, 41, 

R. 27 

Production of document-^, S. 30 (a) and O. 13 
Production of documents before C'ollector, Sch. Ill, 
Para. 13 

Production of documents, Notice for. O. 11, K. 16 

Production of documents, order for, O. ii, K. 14 

Production of evidence, failure in, O. 15. K. 4 

Production of shop l^ook, O. 7, R. 17 

IVolix interrogatories, O. 11, K. 7 

Proof by attidavit, O. 19, K. 1 

Property in several districts, Sch. Ill, Para. 12 

I’roperty liable to attachment and sale in execution, 

S. 60 

Property means one in British India, S. 16, cxpl. 
Property not liable to attachment and sale, S. Co (a) 
to (p) 

Property situate in jurisiliction of different Courts, 
S. 17 

Property subject to decay, sale of, O. 39, R. 6 
Property subject to Natural decay, O. 2r, R. 43 
proviso 

Property subject to prior mortgage, O. 34, K. 12 1 

Provincial Small Cause Courts, application of Code 
to, S. 7 

Provincial Small Cause Courts, Rules relating to, 
O. 50, K. I j 

Provisions applicable to High Courts only, S. 116 1 

Provisions as to documents applying to material 
objects, O. I j, K. 1 1 . . i 

Provisions not applicable to High Court Original Side, i 
S. 120 

Publication of day of hearing of appeal, O. 41, R. 14 
i^ublication of rule.*., Ss. 127 and 131 
l^ublic charities, suit in respect of, Ss, 92, 9 j 
P ublic nuisances, suit in respect of, Ss. 91, 93 
Public ctticer defined, S. 2 (17) 

Public officer, execution of decree against, S. 82 
Public officer exempt from personal appearanc 
S. 81 (b) 

Public officer, exemption from- arrest, S. 81 
Public officer, Property of, not J/ablc to attachment, 

S. 81 

Public officer, security not to be taken from U. 41, 

Public officer, service of summons on, O. 5, R. 27 
Public officer, suits against. O. 27, R. 8 
Public right, re's judicata as to, S. ii, exp!. 0 
Public sale of land, stay of, S. 72. 

Public trusts, suit in respect of, Ss. 92, 93 
Purchase by decree-holder, O. 21, R. 72 
Purchase by oflicer, O. 21, R. 73 
Purchase money, return of, O. 21, R. 93 
Question as to representative to be decided by execut¬ 
ing Court, S. 47 (3) 

Question of fact, Ss. 100, 103 

Question of fact, High Court may decide, S, 103 
Question of law, S. 100 
Question of law in appeals to P. C., S. no 
Questions relating to execution discharge and satis¬ 
faction, S. 47 (I ) 

Question, to be taken down, O. 18, K. 10 
Question under S. 47 is decree, S. 2 (2) 

Question under S. 144 is decree, S. 2 (2) 

Railway servant, service of summons, O. 5, K. 27 
Rateable distribution, S. 73 

Rateable distribution, claim to, not affected by trans¬ 
fer aftei attachment, S. 64 

Ke-admission of appeal dismissed for defauU, tb 41, 
R. 19 

Re-arrest, liability of, b. 59 (4) 


Re-arrest, non-liability, S. 58 (2) 

Reasons for allowing evidence in appeal, O. di. 
R. 27 (2) 

Reasons for decision to be stated, O. 20, R. 5 
i Reasons to be given for not making memo of evi* 
j dence, O. t8, K. 14 
I Re-attachment not necessary, O. 38, K. it 
i Ke-calling of witness, O. 18, K, 17 

• Receiver, appointment of, 8. 94 (d) 
i Receiver, duties of O. 40, K. 3 

• Receiver, remuneration of, O. 40, R. 2 
Receiver’s duty, enforcement of, O. 40, R. 4 
Receiver, when Collector to be appointed, O. 40, R, 5 
Receiver, when to be appointed, O. 40, R. i 
Recognised agents, O. 3 

Recognised agent, Service of process on, O. 3 , R, 3 
Recognised agents of Princes or Chiefs, S. 85 
Recognised agents, who are, O. 3, R. 2 
Record, Court’s poWer to send for, O. 13, R. lO 
Record of documents admitted, O. 13,. K. 7 
Record of evidence in English, S. 138 
Record of e.xainination ©f Parties, O. 10, U, 3 
Record of points where additional evidence taken, 
O. 41, K. 29 

Recovery of balance by Collector, Sch. Ill, Para. 8 
Recovey of balance due on mortgage, O. 34, K. 6 „ 
Recovery of immoveable property, suit for, S. 16 
Recovery of moveable property under attachment or 
distraint, S. 16 (f) 

Redemption by mesne mortgagee, O. 34, K. ii 
Redemption of mortgage or charge, Suit for, S, i6(c) 
Redemption suit, decree preliminary and final, O, 34, 

Rr. 7. ^ 

Redemption suit, extension of time, O. 34, R. 8 
Reference, O. 46 

! Reference as to jurisdiction, O. 4O, K. 6 
Reference by District Court, O. 46, R. 7. 

Reference, cost of, O, 4b, K. 4 • 

Reference, forms of, Sch. I, Appendix (i. 

Refer.nee, High Court’s powers in, O. 46, R. 5 
Reference, order in, Decree to conform with, O. 46, 

K. 3 

Reference, stay of e.xecution pending, O. 46, K. 2 
Reference to arbitration by parties to suit. Sch. H, 
Para. 1 

Reference to Govt, extension of time for, O. 27, R, 7 
j Reference to High Court, S. 1 13 (Part VIII) and 
I O. 46, R. I 

Reference to old Codes, S. 158 
Referring issues to trial Court, O. 41, R. 25 
Refund of balance of deposit in P. C. appeals, O. 45, 
K. 12 

Refund of sale proceeds wrongly paid, S. 73 (a) 
Refusal of certificate to appeal to P. C., O. 45, R, 6 
Refusal of party to give evidence or to produce docu¬ 
ment, O i6, R. 20 

Refusal of pleader to answer questions, O. 10, R. 4. 
Refusal to accept summons, O. 5, K. 17 
Refusal to allow suing as pauper bai^ fresh pauper 
application, O. 33, R. 15 
Registering grant of review, O. 47, R. 8. 

Register of appeals, C). 41, K, 9. 

Register of memo of appeal, O. 41, R. 9. 

Register of suits, O. 4, K. 2 

Rejected documents, endorsements on, O. 13,R. 6 
Rejection of appeal, O. 4 i, K. 3 
Rejection of documents, O. 13, R. 3 
Rejection of pauper appeal, O. 44, R. i 
Rejection of pauper application, O. 33, R. S , 
Rejection of plaint, O. 7, R. ii 
Rejection of plaint is decree,S. 2 (2) 

Rejection of plaint not barring fresh plaint, O. 7, R. 
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Rejection of review. O. ^7, Ui . 6 

Rejection of review not appealable, O. 4;, K - 
Release after airest in execution, S 3^* (i) ' 

Release from detention, effect, S. 58 (2) 

Release of property from attachment, 6. 21, R. 60 

'I should be separately stated, O. 7, 

Relief not expressly qrante<l is deemed as refused, S. 

II, Expl. 5 

Relief should be specifically stated in plaint, O. 7 R 7 

Religious rites and ceremonies, S. 0, expl. 

Religious trusts, suit in respect of, Ss. 9^, 03 
Relinquishment of claim, O. 2, R. 2 (2)* 

Remand of case, O. 41, R. 23 
Remand order, appeal, S. 103 (.2) 

Remarks, demeanour of witness, O. 18, K. i'* 
Remitting issues by appellate Court, (). 41, R~ 
Remitting of award Sch. II, Para 14 
Removal of attachment before Judgment, O. 38. R. 9. 
Removal of attachment on decree hclua satisfied 
O 21, R. 55 

Removal of guardian for suit, O. 32. R. 11 
Removal of next friend, O, 32, R. <7 
Removal of trustee, S. 92 (a) 

Remuneration of Receiver, O. 40, R. 2 

Rent decree, property not exempt from attachment 
and sale S. 60 (2) ’ 

Rent, recovery of, non-applicabilitv of C. P. Code 
to, S. 4 

Repeal of enactments, Sch. V 
Reply to deft. O. iS, R. 2 (3) 

Report of Commissioner, O, 26, R. 10 
Report to be made by Rule Committee, S. 124. 
Kepresentatire capacity. ?udirata as to, S. ii, 

expl. 6 

Representative, question as to, to be decided by exe¬ 
cuting Court, S. 47 (3) 

Representative, rights of S. 146 
Representative suit, Plaint in. O. 7, R. 4 
Representative suits. Parties to, O. i, R. S 

Repudiation of suit by plaintiff becoming major, 
O. 32, Rr. 13. 14 

Re-sale, loss caused by, O. 21, R. 71 
Re-sale of immoveable property, O. 21, R. 87 
Re-sale on default, in making deposit, O, 21, R. 84 
Residence of deft, S. 20, expl. i 
Resistance hy bona claimant, O. 21, R. 99 
Resistance by judgment-debtor, O. 21, R. 98 
Resistance to delivery of possession, O. 21, R. 97 
Resistance to execution, S. 74 
Res judicata, S. 11 

Respondents addition of, O, 41, R. 20 
Respondent to file cross-objections, O. 41, R. 22 
Restitution, S. 144 

Restitution of conjugal rights, discretion in executing 
decree for, O. 21, R. 33 

Restitution of conjugal rights, e.xecution of decree for. 
p. 21, R. 32 

RestUution, of property, pending application for stay, 

O. 21, R. 26 (2) 

Restitution, suit for is barred, S, 144 (2) 

Restoration of appeal dismissed for default, O. 41, 

R. 19 

Restoration of suit dismissed, O. 9, R. 4 
Restoration to possession, O. 21, R. 101 
Retwement of guardian for suit, O. 32, R. 11 
Retirement of next friend, O. 32, R, 8 
Retrospective effect, none in certain cases, S. 157 
Return of account books, O. 7, R. 17 (2) 

Return of admitted documents, O. 13, R. 9 
Return of commission, O. 26, R. 7 

Return of commission issued to another Court, 

S. 76 (2) - 


kcluin of documents, S. 30 (a) a?ul (). 13 
; Return of plaint, O. 7, R. io 
1 Return of puiciiase-inoney, O. 21, R. 93 
I Return of summons issued through another Court 
O. 5, R. 23 

Revenue Courts, application of C. P. Code to. S. 5 ( i) 
Revenue Courts in S. 5 (i\ meaning, S. 5 (2). 

Review, S. 114 (Part VIIT) and O, 47. 

Review application, form of, O. 47, R. 3. 

Review application to whom lies, O 47, R, 2, 

Review application when lies, (). 47, R. i. 

Review, Forms of, Sch. I, Appendix G. 

Review, grant and rejection of, O. 47, Rr. 4, 6. 

1 Review, none from order on review, O. 47,‘R-9. 
j Review, objection to grant of, O. 47, R. 7. 
j Review, of review not allowed, O. 47, R. 9. 

Review order, no review of O. 47, R. 9. 

Revjew, registering grant of, O. 47, R. S. 

Review, rejected on equal difference of opinion, O. 47 
R. 6 

Review, rejection of, not appealable, O. 47. R. 7 

! Review where decree passed by two or more Judges. 

' O. 47, R. 5 

Revision. S. 115 (Part VIII) 

Revision by High Court through JJistrici Court, O, <6 
R. 7 

Revocation of acceptance of security in P. C, aoneal, 
O. 45, R. 9 

Rights of appeal not affected by new Code, S. 154 
Rights of Govt, not affected to claim assets. S. 73 (3) 
Rights of representative, S, 146 
Right to begin appeal, O, 41, R. 16 
Right to begin suit, O. 18, R. 1 

Right to immoveable property suit on, S. 16 (d) 

Right to reply, O. 18, Rr, 2, 3 
Royal prerogative not affected. S. 112 
Rule Committee. S. 123 
Rules, Ss. 121 —131 (Part X) 

Rules as to attendance of witness apply to parties. 
O. 16, R. 20 

Rules as to transfer of decrees to Collector for exe¬ 
cution, Ss. 68, 70 
Rules defined, S. 2 (18) 

Rules in Sch. I are part of the Code. S. 121 
Rules of procedure, Sch. I 
Rules on matters other than procedure. S. 130 
Rules, powers of High Courts to make, S. 122 and 
Ss. 125 to 131 

Rules, publication of, Ss. 127 and 131 
Rules regarding conduct of sale. S. 67 
Rules relating to original side, power to frame, S. 129 

Rules relating to Provincial Small Cause Courts, 
O. 50, R. I 

Rules, .subject-matter of, S. 12S 
^ale, adjournment or stoppage, O. 21. R. 69 
Sale, agricultural produce exempted, S. 6r 
Sale, bid of co-owner to prevail, O. 21, R 7-’ 

Sale by Collector, O. 21, R. 70 
Sale certificate. O. 21, R. 94 

Sale, delivery of property after, O. 21, Rr. yc, 80, Si 
bale in case of mortgage or charge, suit for, S, 16 (c) 

Sa e in execution, property liable to, S. 60 

Salem execution, property not liable to, S. 60 fa) 
to (p) 

Sa e in foreclosure suit, O. 34, R. 4 (2) 

Sale, irregularity in, does not vitiate, O. 21, R. 78 
Sale of agricultural produce, O. 21. R 74 
Sale of attached property, O. 21, Rr. 64--103 
Sale of growing crops, O. 21, R. 75 

Sale of immoveable .property in execution, O. 21, Rr 
02—103 

Sale of immoveable property, postponement oL O. 21; 

K. 83 
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Sale of, S. 72 

instrument, O. 21, K. 7 <> 
of property before judgment, O, 39, R. 6 
Sale of property by Collector, Sch. Ill, Para. 7 
Sale of property for disobeying summons, S. 32 (b) 
Sale of property for not obeying summons, O. 16, R. 12 
Sale of property subject to decay, O. 21, R. 43 proviso 
Sale of property subject to prior mortgage, O. 34, K. 12 
Sale of share in Corporation, O. 21, R. 76 
Sale, postponement pending investigation, O. 21, 

R. 58 (2) 

Sale proceeds, application of. S, 73 

Sale proceeds, distribution of, O. 34, k. 13 

Sale proceeds to be paid to decree-holder, O. 21, R. 64 

Sale proceeds wrongly paid. Refund of, S. 73 (2) 

Sale proclamation, O. 21, R- 66 

Sale proclamation, mode of making, O. 21, E. 67 

Sale property not exempt from, in rent decree,S. 60 (.2) 

Sale, Provisions as to, Ss. 63—67 

Sale, Rules regarding its conduct, S. 67 

Sales, conduct of, by Collector, Sch. Ill, Para 10 

Sale, setting aside for irregularity, O. 21, R. 9 p 

Sale setting aside. Judgment-debtor having no inteiest, 

O. 21, R. 91 

Sale, setting aside on deposit, O. 21, R. 89 

Sale setting aside, when decree-holder purcha.ses, 

O. 21, R. 72 (3) , ^ 

Sale, suit for. decrees preliminary and final, 34 . 

R r. 4 • .> 

Sale, suit for, when neces>ary. O. 34, K. J4 

Sale, time of, O. 21, K. 68 

Sale to become absolute, O. 21, R. 92 

Sale under decree, how conducted, O. 21, R. 63 

Sale, vesting of property, S. 65 

Sale when to become absolute, O. 21, R. 77 

Satisfaction of cross decrees, O. 21, R. 18 

Saving of His Majesty’s pleasure to entertain appeals, 

S. 112 


Savings from the Code, S. 4 
Scale of expense.s, O. 16, K. 2 (3) 

Scandalous interrogatories, O. 11, Rr. 6. 7 
Scandalous pleadings, O. 6, R. 16 
Schedule I, Rules in, are part of the (.’ode, S. 121 
Schedule I, Rules in High Court can annul, add or 
alter, S. 122, and Ss. 125—131 
Schedule III of the Code applies to decrees transferred 
to Collector. S. 69 
Scheme. Settlement of, S. 92 (g) 

Second appeal, S. 100. 

Second appeal, none except as in S. 100, S. loi 
Second appeal, none from orders, S. 104 (2) 

Second appeal, none in certain Small Cause Suits 

S. 102 

Second appeals. Rules as to, O. 42, R. i 
Secretary of Corporation to receive process, U.29, R. 2 
Secretary of Corporation to sign plaint, O. 29, K- 1 
Secretary of State, Notice of suits against, S. 80 
Section 16 not applicable to High Court Original Side, 

S. 120 . . , 

Section 17 not applicable to High (Jourt Original 

Side, S. 120 . • , 

Section 20 not applicable to High Court (Original 

Side, S. 120 

Section 102 applies to appeals to P.C.. in certain cases, 
S. 111 (b) 

Security for appearance when to be called upon, O. 3®* 
Rr. I, 2 

Security for costs, O. 25 

Security for costs, appellant to give, O. 41, R. 10 
Security for costs, failure to furnish, O. 25, R. 2 
Security for costs in P. C. appeals, O. 45, R- 7 
Security for defendant’s appearance, S. 04 (b) 
Security for disobeying summons, S. 32 (d) 


Security from plaintiff for costs, O. 23, R. i 
Security, not to be taken from Government or Public 
officer, O. 41, R. 7 

Security pending application for stay, O. 21, R. 26 (3) 
Security when order for execution appealed from 
O. 41, R. 6 * 

Seizure of property in dwelling houses, S. 62 
Separate possession of share, decree in a suit for 
O. 20, R 18 * 

Separat? suit, barred in questions in execution, S. 47(1) 
Separate suit. Power of Court to order, O. i, R. 2 • 

O. 2, R. 6 * 

Separation of share in execution, S. 54 
Serious illness a ground for exemption from arrest 
S. S 9 ,(i) 

Serious illness, ground for release from anest, S. cq 
( 3 )(b) 

Servant of local authority, service of summons on. 

O. 5, R. 27 

Servant not a member of defendant’s family, 0 .5, 

R. 13 expl. 

Service of orders, notices and other documents, O. 48 
R. 2 

Ser\'ice of processes of High Court Original Sidci 
O. 49, R. I 

Service of process on pleader, O. 3, R. 5 
Service of process on recognised agents, O. 3, R. 3. 
Service of summons, O. 5, Rr. 9—30 
Service of summons by Court to whom summous sent 
for service, O. 3, K. 23 

Service of summons, endorseinent as to time and 
manner of, O. 3, R. 18 

Service of summons in Presidency towns, O, 5, R. 22 
Service of summons in prison, O. 3, K. 24 
Service of summons, mode of, O. 3, R. 10 
Service of summons on agent in charge of property, 

O. 5, R. 14 

Service of sumnioius on agent when deft, is beyond 
jurisdiction, O. c, R. 13 

Service of summons on defendant in person or his 
agent, O. 5, R. 12 

Service of summons on male member of defendant’s 
family, O. 5, R. 15 

Service of summons on public officer, railway servant 
or servant of local authority, O, 5, R. 27 

Service of summons on several defendants, O. 3, R. 11 
Service of summons on Soldier, O. 5 R. 28 
Service of summons through l^olitical Agent, O. 3, 
R. 26 

Service of summons to witness O. 16, R* 8 
Service of summons when defendant cannot be found, 
C). 5, R. 17 

Service of summons when deft, is within jurisdiction, 

O. 5. R. 8 

Service of summons when deft, is within jurisdiction 
of another Court, O, 5, R. 21 
Service of summons when defendant not in British 
India, O. 5, R. 25 

Service of summons when deft, refuses to accept, 
O. 5, R. 17 

Serving officer, examination of, O. 5, R. 19 
Set off, Appeal from decree allowing one, O. 20, 
R. 19 (2) 

Set off, decree where one is allowed, O. 20, R. 19 
Set off—Effect, O, 8, R. 6 (2) 

Set off on separate grounds, O. 8, K. 7 
Setting aside, abatement or dismissal. O. 22, R. 9 (2J 
Setting aside award, Sch. II, Para. 15 
Setting aside decree in suits on negotiable instruments, 
O. 37, R. 4 

Setting aside dismissal for default, O. 9, R. 9 

Setting aside ejc parte decree. O, 9, R. 13 

Setting aside ex parte hearing of appeal, O. 41, R. 2I 
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Setting aside interrogatories, O, 11, K. 7 

Setting aside sale for irregularity or fraud, O. 21, K. 90 

Setting aside sale, Judgment*debtor having no interest, 
O. 21, R. 91 

Setting aside sale on deposit, O. 21, K. 89 
Settlement of issues, O. 14 
Settling a scheme of trust, S. 92 (g) 

Several defendants—place of suing, S. 20 
Several defts. service of summons on. O. 5, R. n 
Share in a corporation defined, S. 2 (19) 

Signed includes ‘stamped’, S. 2 (20) 

Simultaneous execution, O. 21, R. 21 
Single Judge, appeal to P- C., none from order of, 
S. Ill 

Small Cause Court, judgment of, O. 20, K. 4 
Small Cause Court, reference as to jurisdiction, O. 46, 

R. 6 

Small Cause Courts, applicability of Code to, Ss. 7 
and 8 

Small Cause Courts, Provincial, Rules relatinc to 
O. 50, R. I ^ ’ 

Small Cause Suit, no second appeal in, S. 102 
Soldier, service of summons on, O. 5, R. 28 

Special law. Procedure in appeals from ordei-s under, 

S, 108 

Special Proceedings, Ss. 89—93 (Part V) 

Special Provisions relating to Chartered High Courts 
Ss. 116—120 (Part IX) 

Specific performance, execution of decree for, O 21 

R. 32 ' 

Stated issues, judgment on, O. 14, R. 7 
Statement by Collector to District Court, Sch. Ill, 
Para 5 

Statement of case and production of evidence 
R, 2 

States, execution of decrees passed in Native 
Ss. 43, 44 

States, Suit by foreign, S. 84 
Stating case, S. 90 and O. 36, R. 1 
Stating case by arbitrators, Sch. II, Para 11 
Stating case for High Court’s opinion, S. 113 
Stating issue, O. 14, R. 6 

Stay of cross suit in interpleader suits, O. 35, R, 3 
Stay of execution, O. 21, Rr. 26—29 
Stay of execution by appellate Court, O. 41, R. 5 
Stay of execution by Court which passed the decree, 
O. 41, R. 5 (2) 

Stay of execution pending cross suit, O. 21, R. 29. 

Stay of execution pending P. C. appeal, O. 45, R, 13 
Stay of execution pending reference, O. 46, R. 2 
Stay of execution, to which court application lies, 

O, 21, R. 26 

Stay of proceedings on removal of next friend, O. 

R. 10 ' 

Stay of public sale of land, S. 72 
Stay of suit, S. 10 

Stay of suit on agreement to refer, Sch. II, Para, 18 
Stoppage of sale in execution, O. 21, R. 69 
Strangers not affected»by attachment before judgment, 

O. 38, R. 10 

Strangers, Summons by Court of its own accord, O. 16, 

R. 14 

Striking out interrogatories, O. ii, R. 7 
Striking out issues, O. 14, R. 5 
Striking out parties, O. i, R. 10 (2) 

Subject-matter in appeal to P. C. must be ten thousand 
rupees, S. no 

Subject-matter of Rules, S. 128 

Subject-matter of suit, detention, preservation and 
inspection, O. 39. R. 7 

Subject-matter of suit, immediate possession to be 
given, O. 39, R. 9 




1 , ^ 
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O. 18, 
States, 


Subject-matter of suit to be deposited in Court, O. 39, 
R. 10 ^ 

Subordinate Courts, Language of, S. 137 
Subordinate Court, transfer of execution of decree to, 
O. 21, R. 8 

Subordination of Courts, S. 3 

Subsistence allowance for judgment-debtor, S. 57 
Subsistence allowance, how and when paid, O. 21, 
39 

Subsistence allowance, omission to pay, S. 58 (iv) 
Substantial question of law in appeals to P. C., S. 110 
Substituted service, O. 5, R. 20 
Substituting parties, O. i, R. 10 
Substitution of letter for summons. O. 5, R. 30 
Successive claims, O. 2, R. 2 Expl. 

Successor of Judge to sign decree, O. 20, R, 8 
Successor of Judge, evidence by. O. i8, K. 13 
Suit against auction-purchaser, S. 66 
Suit against Secretary of State, Notice of, S. 80 
Suit by Alien enemy, S. 83 
Suit by foreign States, S. 84 
Suit by minor, 0.-32, R. i 
Suit by or against Corporation, O. 29 
Suit by or against Firms, O. 30 

Suit by or against Government, S. 79 and O. 27, K. i 
Suit by or against military men, O. 28 
Suit, compromise of O. 23, R. 3 
Suit, disposal of, at first hearing, C). 15. 

Suit for compensation for wrong to person 01 moveables 
S. 19 

Suit for foreclosure, decrees preliminary and final, 
O. 34, Rr. 2, 3 
Suit for partition, S. 16 (b) 

Suit for redemption, decrees preliminary and final 
O. 34, Rr. 7, 8 

Suit for restitution barred, S. 144 (2) ^ 

Suit for rights or interest in immoveable property. 

Suit for sale, decrees preliminary and final, O. ia 
Rr. 4, 5 

Suit for sale when necessary, O. 34, Ii. 14 
Suit, frame of, O. 2 
Suit,, hearing of, O. 18 
Suit, institution of, O. 4 

Suit in the name of wrong plff., O. i, K. 10. 

Suit on lost negotiable instrument, O. 7, R. r6 
Suit on negotiable instrument, O. 37 
Suit on negotiable instruments ordinary procedure to 
apply, O. 37, R, 7 
Suit, Parties to, O. 1 

Suits against Princes, Chiefs, Ambassadors and En¬ 
voys, S. 86 

Suits against public officer, O. 29, R. 8 
Suits between partners, O. 30, R. 9 

Suits by or against Princes or Ruling Chiefs not govern¬ 
ed by O. 23, O. 32, R. 16 

Suits by or against trustee, administrator or executor 
O. 31 

Suits by paupers, O. 33 

Suits by Princes and Chiefs, S. 87 

Suits in General, Ss. 9—33 (Part I) 

Suits in particular cases Ss. 79 —83 (Part IV) 

Suits in respect of attached property, O. 21, R, 63 

Suits on mortgages, parties to, O. 34, R. i 

Suits of civil nature liable, S. 9 

Suits, procedure of, applies to proceedings, S. 141 

Suits, Register of, O. 4, R. 2 

Suit, stay of, S. 10 

Suits, transfer, Ss. 22 to 25 

Suit to be dismissed for non-service of summons for 
plff.’s failure to pay costs, O. 9, R. 2 
Suit to be dismissed where neither party appears, O. 9, 

R« 3 
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Transferee of decroe, application by, O. si, U. 16 
Transferee of decree, rights, S. 49 
Transferee pentiente lite^ O. 21, K. 102 
Transfer of court’s business, S. 150 
Transfer of decree for execution, S. 39 
Transfer of decree in another province, S. 40 
Transfer of decrees to Collector, Rules as to, Ss. 6S, 70 
IVansfer of execution of decree to a subordinate court 
O. 21, R.8 

Transfer of negotiable instrument or shares aftersale 
O. 21, R. So 

Transfer of property after attachment, S. 64 
Transfer of property by judgment-debtor prohibited 
Sch. III. Para 11 ’ 

Transfer of suit, application to what court lies, S. 23 
Transfer of suit from one High Court to another, S. 25 
Summons delivered for service, procedure, O. 5, K. 29 . Transfer of suit, procedure after application for. S. 24 
Summons, disobedience of witness to obey, O. 16, R. lO Transfer of suits, Ss. 22, 23, 24, 25 


Suit to br fi.imed wltii vieu to final decision, t). 2. 
k. I 

Suit to be iie.ife*! a?, proceedings. •). {7 (2 } 

Suit to commence by plaint, O. 4. R. i 

Suit to cstaljlish right to possession, O. 2J, K. 103 

Suit to include whole claim, O. 2, R. 2 (i) 

Suit to recover immoveable property, S. 16 (a) ' 

Suit to set aside sale, u. 21, R. 78 

Suit, transfei', application to which Court to he marie, 

s. 23 

Suit transferred, evidence in, (>. iS, R. 13 (2) 

Suit, withdraw.il of, O. 23, R. i 
Suit without next friend, O. 32, K. 2 
Summary dismissal of appeal, O. 41, R. ij 
Summons, acceptanc e of, O. 3. R. 16 
Summons, copy of plaint to accompany, O. 3, K. 2 


.Summons, disobedience, pcn.alty for, S, 32 
Summons duly served but rieft. not appearing, t>. 9, 
R. 6 (a) 

Summons, failure to obey for lawftil excuse. O. 16, R. 

11 

Summons, foreign service of, S. 29 
Summons, in .Small Cause suit to be for final disposal 
only, O. 3, R. 5 proviso 
Summons, issue of, O, 5, Rr. i—S 
Summons must be obeyed, O. 16, R. 15 
Summons not dulv served deft.’s absence, (). o, R. 6 

W 

Summons not served for failure of plff. to pay costs 
thereof, O. q, R. 2 

Summons seiTcd but not in sulTicieiit tinte, O. 9, | 

R. 6(0 ^ 

Sunimons^ser\ice of, O. 5, Rr, 9—30 
Summons tr) defendant, S. 27 and O. 5 ; 

Summons to defendant to produce document, O. 5, K. 7 
Summons to defendant when i.ssued, O. 5, R. 1 
.Summons to enforce personal attendance, S, 30 (hi 
Summons to produce document, S. 30 (b) 

Summons to produce document, compliance when 
sufficient, O. 16, R. 6 

Summons to .settle issues or final disposal, O. 5, R-, 3 
Summons to strangers by Court, O. 16, R. 14 
Summons to witness, S. 31 and O. 16 
Summons to witness, contents of O. 16, K. 5 
Summons to witnesses, expenses, O. 16, R. 2. 

Summons to witness, service of, O. 16, R. 8 
Summons to witness, time of service, O. 16, K. 9 
Summons to witness to appear before arbitrators, 
Sch. II, Para. 7 

Summons to witness to give evidence or produce docu¬ 
ment, O, i6, R. I 

Summons where defendant resides in anotherlprovince, 

S. 28 

Superiority of Courts, S. 3 

Supplemental proceedings, Ss. 94, 93 (Part VI) 
Supplemental proceedings Forms of,Sch.I, Appendi.v F 
Surety for deft.’s appearance, discharge of, O. 38, R,3 
Surety’s liability to be enforced, S. 145 
Temporary injunction, grant of, S. 94 (c) 

Temporary injunction when granted, O. 39, K. i 
Tenants cannot file interpleader suits, O. 35, R. 3 
Teriitorial jurisdiction, S. 15 
Time, extension of, S. 148 

Time for payment of purchase money, O. 21, R. 83 

Time for serving summons to witness, O. 16, R. 9 

Time limit for execution, S. 48 

Time of inspection, O. ii, R. 17 

Time of sale, O. 21, R, 68 

Time of service, endorsement as to, O, 5, R, 18 

Title of the Act, S, 1(1) 

Transfer during suit, O. 21, R. 102 


Transferred decrees, execution of, S. 42 
Transferred suit, evidence in, O. i8, K. 15 (2) 
Transmission of papers to appellate court, O. 41, R, 
Trustee, suit by or against, U. 31 
I'rusts, suit in respect of. Ss. 92, 93 
Umpire, powers of, Sch. II, Para. 6 
Umpire to arbitrate, Sch. II, Para. 9 
Umpire to .state case ; Sch. II, Para, ii 
Unappealable cases, evidence in, O, 18, R. 13 
Unauthorised person not to addra‘is court, S. 119 
Uncertain jurisdiction, S. 18 
Unnecessary interrogatories, O. ii, R, 7 
Unreasonable interrogatories, O. ii, R. 7 
Unreasonable suit, Application for dlsmi.«‘Sal, O. 32, 

R. 14 

Unsound mind, plff. or deft, of, O. 32, K. 13 
I'se of answers to interrogatories, O. n, K. 4 
Use of forms in api)endices, O. 48, R. 3 
Valuation in appeals to P. C., O, 45, lU 4 
Valuation in appeal to P. C., inquiry into, C). 43, R, - 
Value of subject-matter in appeal to P. C., S. no 
Value of subject-matter must be stated, O, 36, R. 2 
Verified copies of documents, O. ii, R. 19 
Vesting of property after execution sale. S. 65 
Ve.xatious interrogatories, O. 11, R. 7 
Warrant for disobeying summons, S, 32 (a) 

Warrant of arrest, cancellation, S. 59 (i) 

Warrant of arrest, contents of, 0 .121, R. 38 
Warrant of arrest to enforce defendant's appearance 

S. 94 (a) 

Withdrawal of .suit, O. 23, K. i 

Withdrawal of suits subject to limitation law, O. 23, 
R.2. 

Witness about to leave Court’s jurisdiction, O. 18, 
R. 16 

Witne.ss, arrested, attendance of, O. 16, R. 18 
Witness, attendance at adjourned hearing, O. 16, R.16 
Witness, attendance before Commissioner, O. 26, R.17 
I Witness beyond jurisdiction, attendance of," 0 .i 6 , R.io 
Witness, commission to examine, O. 26, Rr. i—8 
' Witness, demeanour of, O. 18, R. 12 
Witness, departure without lawful excuse, O. 16, R. 17 
Witnesses, attendance before Collector, Sch. Ill, 
Para. 13 

Witnesses, examination of O. iS 
' Witnesses, expenses of detention, O. 16, R. 4 (2) 
j Witnesses, recalling of, O, 18, U. 17 
; Witnesses, summoning and attendance of, 0 .16 
Witness, examination when to be immediately, O, iS, 
R. i6 

Witness, failure to obey summons, O. 16, Rr. 10, II. 
Witness, payment of expenses to, O. i6, R, 3 
Witness, personal attendance when order, O. 16, R.iq. 
Witness, rules as to attendance apply to parties to 
suit, O. 16, R. 21 
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Witness, summons to, S. 31 

Witness, summons to, to appear before arbitrators, 
Sch. II, Para 7 

Witness to be examined in open Court, O, 18, R. 4 
Women exempt from arrest and detention in execu 
tion, S. 56 

Women exempt from personal appearance, S, 132 
Women not exempt from arrest, S. 132 (2) 

Writing, notices and orders should be in, S. 142 
Written application for execution, contents of, O. 21, 
R. II (2) 

Written statement, additional, O. 8, R. 9 
Written statement, denial of plff.’s claim must be 
specific, O. 8, R. 3 

Written statement, effect of not presenting, O. 8, R. 10 
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Written statement evasive, denial, not allowed, O. 8, 

R. 4 

Written statement, facts must be specifically raised, 
O. 8, R. 2 

Written statement not specifically denied or deemed 
as admitted, O. 8, R. 5 

Written statement to be presented by deft., O. 8, R. i 
Written statement to eive particular of set off, O. 8, 

R. 6 

Written statement to set off, O. 8, R. 6 (3) 

Wrong payment of sale proceeds, Refund of, S. 73 (2) 

Wrong plff., suit in the name of, O. i, R. 10 

Wrong to immoveable property, suit for compensation , 

S. 16 (e) 

Wrdng to person or moveable, S. 19 


C. P. CODE (V OF 1908), 

■ - Ifiterpretation—Rules as to appeals—Letters 

Patent Appeal, 

The Code provides generally for the mode in which 
the HighCourts should exercise their jurisdiction,except 
the Original Civil Jurisdiction. The Orders and Rules 
apply to High Courts unless the Code contains some¬ 
thing inconsistent ^^ith them. They apply to the 
powej-s exercisable under Letters Patent. However 
they do not restrict the I.ctters Patent Appeal. The 
distinction between the rules taking away the exi.sting 
right of appeal and the rules which recognise the 
rights but prescribe the procedure of the Appellate 
Court has been overlooked in 25 Mad. 555 and 27 
Mad. 121. {Lord Sumner.^ SaBITRI ThakuRAIN 
V. SaVI. 48 Cal. 481 : 48 I. A. 76 : 

40 M. L. J. 308 : (1921) M. W. N. 169 : 

19 A. L. J. 281 : 33 C. L. J. 307 : 26 C. W. N. 657 : 

23 Bom. 1. R. 681 : 60 I. C. 274 : 

3 TJ. P. L. R. (P. C.) 57 ; 14 L. W. 362 (P. C.). 

- Code applUi to proceedings under Arbitration 

Act. 

The provisions as to arbitration as laid down in the 
Civ. Pro. Code do apply to proceedings under the 
Arbitration. Act of 1899 {MuPer/ee and Dalai,//.) 
FIRM KaCHAURI MaL KaLYAN MaL FIRM WaLI 

Muhammad Abdul Latif. 22 A. L. J. 1031: 

I.R, 6 A. (C.v.) 756: 47 All. 179: A.I.R. 1925 All. 164 

- Applicabil it y. 

The provisions of the Code of Civil Procedure as to 
cross-objections do not apply to appeals under the 
Letters Patent. 21 All. 297 Foil. {Mears, C. /, and 
Baneriiy /,) MT. PURNA KOER v. MaNGAT RaI. 

A. I. R. 1922 All. 58 (1) 

■ Lifnitaiion Act (1908)— should be inter- 
Preted together. 

Das, J .\—Code of Civil Procedure and the Indian 
Limitation Act are the two great procedural Codes in 
India and they were amended in the same year and 
were to come into operation on the same day. They 
are statutes in pen materia and are to be taken to¬ 
gether as forming one system, and as interpreting and 
enforcing each other, (i784) i Leach, C. C. {Das, 
Ross and Kulwant Sahay, JJ. 'j Bal MUKUND Mar- 
WADI V. BaSant Kumari DaSi. 3 Pat. 371 ,• 

6 P. L. T. 145 : 1924 P. H. 0. C. 33 . 

78 I C. 200 : A. I. R. 1925 P 1 (F. B.) 
- Whether Judge vested zvith power to deter¬ 
mine issue of law first — O. 14, R. 2 and O. 15, R. 3— 
Scope of. 

The Code of Civil Procedure has vested the judge 
with power to determine whether issues of law should 
be t.ied first. He must decide himself whether cir¬ 
cumstances exist in each particular case calling for 
the exercise of that power. Both O. 14, R. 2 and O. 15, 
•R* 3 give ample pow’er to the Judge to try issue of 

Q. D.—VOL. I—35 
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law first. The power under O. 14, R. 2 can be exer¬ 
cised at the issue stage but O. 15, K. 3 gives power to 
the judge to proceed to determine issues of law at a 

stage subsequent to the issue stage. The subordinate 

Courts should not try piecemeal but it is a matter of 
judicial discretion. {Das and Adami, J J.') LaCHMI 
NaRAIN V. RUP NaRAIN. 85 I. C. 29 : 

2 Pat. L. R. (Civil) 303. 
" "Heartngf^—Afcaning of. 

The word “Hearing” is not defined in the Code 
and is used in different rules with a view' to state the 
different purposes for which a date forbearing is fixed. 
{Jwala Prasad, A.C.J. and DaS, J.) ABDUL Kah- 
MAN V. Shib LaL SaHU. 63 I.C. 570: 2 Pat.L.T. 572, 
S. 2 (2), ( 14) — Decree and order', distinction 
between—‘Orders isi execution proceedings amounting 
to decrees under the Code, if decrees under the 
Tenancy Act. 

In the course of execution proceedings under the 
Tenancy Act an order was passed falling under S. 47 
(3) the Civil Procedure Code. Such an oj der would 
be a decree under the definition given in that Code 
and the question at issue was whether it would be ap¬ 
pealable to the District Judge under S. 177 of the Ten¬ 
ancy Act or would be subject to revision by the 
Revenue Court. 

Held, following the decision by the High Court of 
Allahabad in Zohra v. Mangu Lai that in matters fal¬ 
ling under the Tenancy Act a broad distinction must 
be made between orders and decrees, and even if 
orders in execution would be technically decrees under 
the Civil Procedure Code, this does not make them 
decrees under the Tenancy Act, an appeal against 
which would lie to the District Judge. {Me Nair, S. 
M. and Pirn, /./V.JSaHEB SiNGH v. KUNWAR LaK- 

SHMI Ra.i Singh. L.R. 6 ah. 245 (Rev.). 

~ Ss. 2 ( 2 ), 12 and 152 — Decree—Order substi¬ 
tuting names—Appeal — Amendment. 

Pending an appeal, the appellant had made an ap¬ 
plication for substitution of names. But the commis¬ 
sioner disposed of the appeal without passing any 
order on the application. Subsequently on the matter 
being brought to his notice he ordered that the decree 
may be corrected without prejudice to any objection 
which might be made to the application. Held, that 
the order of the Commissioner was not a decree within 
S. 2 (2), C*P, Code, and was not therefore appealable 
to the Board of Revenue. {Burn, J. M.) SURAJ 
Mal V. Kewal. L. e. 5 All. 269 (Rev.) 

Ss. 2 and 97 — Deccan Agriculturists Relief 

Act. 

A finding on an issue whether a party to a suit was 
an agriculturist, preliminary to the taking of accounts 
under the provisions of the Deccan Agriculturists Act 
is not a preliminary decree within the meaning of Ss. 2 
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and 97 of the C. P. Code. (^Macleod, C. J. and 
/•) JAISING Kao r-. VENKAT Rao. 

70 I. C. 728 : A. I. R. 1922 Bom- 336 ( 2 ) 

-Ss. 2 , 47 and 144 -—Bona f\i\Q auction-pitrchaser 

IS not a party—Ordrr refusing restitution a.i^ainst him 
is not appealable. 

A bona ftdc auction purchaser for value is not a party 
to the suit within the meaning of S. 2 or S. 47 of the 
Civil Procetiure Code and an order refusing restitution 
against him is not a decree and therefore not appeal- 
able. ( dA'// /.) .Nf r. Asghari Begum r-. Ir- 

SHaD UD-DIN. 79 I. C. 57 : A.I.R. 1925 Lah. 176 . 
———S. 2 , 0 41 , R. 19 — Appeal—Rejection for 

failure to Pay deficit Court-fee — Decree and not dismis¬ 
sal for default. 

When the appellant fails to put in the deficit Court- 
fee on the memorandum of appeal, the order dismiss¬ 
ing an appeal for default is an order rejecting the 
memorandum of appeal.lt is therefore a “decree* under 
S.2 (2) and does not fall under O.41, K. 19 applicable 
to cases vinder O. 41, Kr. ii (2), 17 or 18. {Dawson 
Miller, C.J. and Contts, /.) SURAJ PaL PANDEY v. 
UtTIM PaNDEY. 3 P.L.T. 117 ; A.I.R. 1922 Pat. 281 . 

■ -S. 2 ( 2 )— iV o appeal — E.xPiry of time for 
appeal makes decree final. 

Where there is a decree but there is no appeal, the 
decree becomes final on the date on which time for 
filing an appeal expires. (1908) A. W. N. 13 Kef. to. 
{Mukerji, / ) FaZAL HuSAIN FaZALUDDIN. 

47 All. 533 : 23 A. L. J. 215 : 86 I. C. 937 : 

A. I. R. 1925 All. 291 ( 2 ). 
_S. 2 ( 2 )— "Decree" include.^ Revenue Court 

4 iecree. 

A decree may include not only a Civil Court decree 
but also a Revenue Court tlecrce. {Sulaiman and 

Muk'rii, J/.) Fateh Lac v. Sher Singh. 

L R 6 A. (Civ.) 63 : 85 I.C 660 : A.I.R. 1925 All. 264 . 

_ S 2 ( 2 ) and 0 . 21 , R. 71 —Execution sale — 

Non-payment of purchase money — Rc-sale —Application 
for Recovery of deficiency—Adjudication is a decree. 

An order in proceedings taken by the judgment- 
debtor for recovery of the loss caused by a re-sale 
owing to the default of the prior purchaser in deposit¬ 
ing the purchase money is a decree and is appealable 
as such. I A 181 ; 18 M. 439 ; 25 C. 99 ; 30 B. 329, 
Foil. 14 A. 201 overruled. {Pig\^?tt^ IValsh and Lind¬ 
say JJ.) ^n'A Ram Janki Ram. 44 A. 266 : 
65 I. C. 813 : 20 A.L.J. 105 : L. R. 3 A. 117 : 

A, I. R. 1922 All. 200 (F. B.). 

—-—S, 2 , cl. ( 2 )—Order of abatement is not a 

decree. 

An order declaring that an appeal has abated is 
not a decree and is therefore not appealable. 17 
172 : 12 A.L J. 1 113, Foil. {Ryves and GokulPrasad, 
// ) Mahomed Ismail v. Manohar Das. 

20 A. L. J. 214 : 65 I. C. 838 : L. R. 3 A. 224 : 

A. I. R. 1922 All. 113 ( 1 ). 

--—S. 2 ( 2 )— Decree—Decision on cardinal issue 

in the case — Remand — APPeal. 

When one issue is settled and the case is remanded 
to a lower Court for the determination of another issue, 
the order is a decree and is appealable. {Fremantle, 
S. M.) Umrai V, RaJa Durga Narain Singh. 

L. R. 5 A. 166 (Rev.). 

•-Ss. 2 ( 2 ), 96 and 97 —Preliminary point 

decided first but no formal preliminary decree drawn 
up—0 appeal lies. 

The drawing up of a decree or the omission to do so 
must be taken as conclusive on the question whether 
the Court has in fact passed, or not passed, a prelimi¬ 
nary decree and this is the only proper test to apply in 
considering whether the provisions of S. 97 are or are 
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not applicable. 37 B. 480 and 16 Bom. L. R. 67, Ref 
Ss. 2 and 96 of the Code, upon which alone the right 
of appeal is based, must be construed with reference 
to S. 33. which distinguishes between a judgment and 
decree and O. 20, R. 6, which prescribes the contents 
of a decree. If no such formal document has been 
drawn up, then, no decree has been passed 
from which an appeal can be brought under S 96 
or S. 97. {Fawcett ami Pratt, JJ.') VaMaNa- 
ch arva Gov INI). 25 Bom. L. R 826 - 

76 I. C. 763 and 1014 : A. I. K. 1924 Bom. Ss' 
-Ss. 2 (2), 97 — Preliminary decree — Decision 

that a person is an agriculturist—Appeal lies. 

Decision that a person is an agriculturist in the pre¬ 
liminary decree is appealable. {MacUod, C.J. and 
Coyajee, J.) SUNDAR BaI v. UWARKADAS 

70 I. C. 768 : A. I. R. 1922 Bom. 336 (1) 
--S. 2 (2) — Finding that a party is agricul¬ 
turist, is not a decree. 

The finding that a party is an agriculturist is not an 
adjudication resulting in a decree and hence no appeal 
lies from such finding although the plaint may be 
returned for presenting to the proper Court. A Judge 
should not therefore entertain an application to draw- 
up such a finding in the form of a decree. {Macleod 
C.J. and Fawcett, J.) DaTTATREYA PURUSHOTTaM 
z/. Radhabai Balkrishna. 45 Bom. 627 : 

60 I. C. 885 : 23 Bom. L. R 98 
-S. 2 { 2 )Scope. 

There is no distinction between a decree in a suit 
and a decree in a proceeding under S. 144. {Chatteriee 
and Panton, J J ') ADWAITA CHANDRA SaHA v. The 

Chittagong Co. 28 c.W.n.‘988: A.I.R. 1925 Cal. 102. 

- s.2 (2) —Every order of dismissal for default 

is not excluded frotn ^decree ’—Words of Code should 
receive plain and obvious meaning. 

Per Mukerjee, J. — Obiter. The whole object of 
defining a “decree” in the Code appears to be to 
classify orders in order to determine whether an appeal 
or in certain cases a second appeal lies therefrom. 
Apart from that object this definition is of no value. 
It is not possible to reconcile either in principle or in 
theory why an order rejecting a plaint should stand on 
a different footing from orders of dismissal for default 
and yet one is a decree and the other is not. It is 
true that an order of rejection of a plaint has been 
expressly included in the definition of a “decree” but 
the legislature has included it and no analogy can be 
clraw-n therefrom. The question whether an adjudica¬ 
tion is an order or decree is to be tested not by general 
principles but by the expressions of the Code and those 
words are to be construed in their plain and obvious 
sense ; only such orders of dismissal' for default as are 
treated as such by the Code itself are excluded from 
the definition. 23 All. 152 (P. C.) Ref. '{Walms/ey and 
M. N. Mukerji, JJ.) KaLIMUDDIN AHAMED v. 
ESUBAKUDDIN. 51 Cal. 715 : 39 C. L. J 399 : 

28 C. W. N. 795 ; 83 I. C. 220: A. I. R. 1924 Cal. 830. 

-S. 2 (2) — Suit for accounts—Preliminary 

decree—If there can be more than one — Appeal. 

Where in a suit for accounts, the Court after pass¬ 
ing a preliminary decree for accounts passed a further 
order fixing the mode of taking accounts and the 
period for which it should be done, the latter is also a 
preliminary decree and hence an appeal lies therefrom. 
The legislature contemplated ordinarily only one preli¬ 
minary decree in a case but there is nothing illegal in 
passing more than one in appropriate cases. Case-law 
reviewed. {Mockerjee and Rankin, JJ.) RaJA PEARV 

MoiIan mookerjee V. Manohar Mookerjee. 

27 C. W. N. 989 : 38 C. I. J. 266 : 74 I. C. 878 : 

A. I. B. 1924 Cal. 160. 
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-S. 2 ( 2 )— 0 >-dcr declaring that a party is not 

liable for mesne profits is a decree. 

An order of Court finally deciding that a particular 
•defendant was not liable for mesne profits is a decree 
and is appealable. 35 A. 159 ; 20 C.L.J. 476, 480, Kef. 
{Newbouldy J.) Naimuddi Sarkak v. Imami Mon- 

^ A. I. R. 1923 Cal. 308 . 

2 (2) Decree^ tPiclitdes copis^nt decree^ 

A compromise or a consent decree is a decree 
within S. 2 (2) of the Code. (Mooher/ee and 
Auckland, yy.) BHARAT RaMANUJA v. SrINATH 
Chandra. 49 Cal 220 : 34 c. I. J. 96 ; 

« ^922 Cal. 358 . 

2(2) —Order re/ecting application to make 
preliminary mortgage decree final is a decree. 

Order rejecting application to make a preliminary 
mortgage decree final on the ground that the suit had 
.abated owing to the death of the sole judgment debtor, 
is a decree and as such is open to appeal and also a 
second appeal. isVe 7 obonld and Buckland. 7 /.') 
Bhutnath z/. Tara Chand. 33 C. L. J. 115 : 

^ ^ 59 r. C. 177 : 25 C- W. N. 695 . 

—^-S. 2 ( 2 ), 0 . 22 , R. 9 and 0 . 43 , R. 1 (k)— 

■Suit abating against one of the defendants^ Applica' 
.tion for setting aside abatement—Court dismissing ap¬ 
plication for setting aside abatement and holding that 
■consequently suit abated in toto in special circumstances 
of the case—f ormer ad/udication is appealable under 

O, 43, I (/’) and latter ad/udication is appealable as 
■a decree. 

The plaintiff instituted a suit against several defen¬ 
dants, one of whom died during the pendency of the 
suit. As the plaintiff took no steps to bring the legal 
representatives of the deceased defendant on to the 
record within the prescribed period the Court made an 
•order declaring that the suit had abated as against 
that defendant. Thereupon the plaintiff made an ap 
plication under O. 22, R. 9, C.P. Code, for an order to 
set aside the abatement. On this application, the 
Court, held that the plaintiff had failed to establish 
any sufficient cause preventing him from continuing 
the suit and that his application under O. 22, r. 9. 
C. P. Code, must therefore be dismissed and that the 
partial abatement caused by the plaintiff’s failure to 
implead the legal representatives of the deceased 
defendant had in the special circumstances of the 
case resulted in the abatement of the suit in toto, 
Heldy that the Trial Court’s order in so far as it dis¬ 
missed the application for setting aside the abatement 
was appealable as an order under O. 43, r i (k) of the 
•C. P. Code. It could not be treated as a decree. 
Jfeld^ also that the adjudication on the second point 
VIZ., that the suit had abated in toto, amounted to a 
decree and that the plaintiff could impugn that adju¬ 
dication only upon an appeal from the decree on pay¬ 
ment of ad valorem court-fee. {Shadi Lai. C. J. and 
Campbell,/.) RaGHBIR SaRAM v. Mt. SohaN Devi. 

86 I. C. 104 ; A. I. R. 1925 Lah. 456 . 

. ’ 2 * 9 ( 2 ) and 0 . 23 , R, 1 —Order granting leave 

to withdraw a suit with permission to sue is not a 
decree and is therefore not appealable. {Abdul Raoof 
and Martineau, //.') SaNT RaM v. MST. SaHIB 

^ J- 9 - *^^9 = 1222 Lah. 267 . 

S. 2 ( 2 )— Order rejecting plaint for non-pay^ 
ment of Court-fee is a decree. 

. An appeal memo, from an order rejecting a plaint for 
non-payment of extra Court-fee must bear an ad valo-' 
rem Court fee. {Shadilal, C. J. and Wilberforce, J.) 
ShaHU Bakri. _ 67 I. C. 901 ; 3 Lah. L. J. 237 . 

--S. 2 ( 2 )—Insolveficy Proceedings—Order rais¬ 
ing attachment is not a decree. 

Insolvency proceedings under the special provisions 
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of the Punjab Laws Act do not amount to a suit and 
an order releasing from attachment the residential 
house of an insolvent in accordance with the condi¬ 
tions of the trust deed in re.spect thereof is not a 
decree and hence an appeal does not lie from it. 
(Scott-Smith, /.) RADHA KISHAN v. MADAN GOPAL. 

67 I. C. 794 ; 3 Lah. L. J. 338 . 
---S. 2 ( 2 ) —Decree directing delivery of pos¬ 
session and aiuarding mesne profits 'uithoiit directing 
enquiry is final and not preliminary — C. P. Code, 
O. 20, P. 12. 

If the Court in a suit for possession after ascertain¬ 
ing mesne profits passes a decree for past and future 
mesne profits besides directing defendant to deliver 
possession to plaintiff without directing an inquiry, 
the decree is not preliminary but final. 1922 Mad 112. 
Rel. on. {Venkata Subba Rao and Madhavan Pfair-, 

yy.) Muthu alaoappa chetti z'. Ahmad Ibra¬ 
him Alim Sahib. 22 L. W. 347 : 

901 . C. 789 : A. I. R. 1925 Mad. 1276 . 

-S, 2 ( 2 )— Order lohcn a decree. 

Where both the claimants are not parties to the suit, 
an order rejecting the application of one of them is 
not a decree and is not appealable, 43 .VI. 812; 39 M. 
L. J. 218, disi. 39 M. 488; 28 M. L. J. 491, followed. 
{Jackson. J.) RUCKMANI AMMAL v. VEERASAMZ 
AIYANGAR. • 47 M. L. J. 370 : 

35 M. L. T. 82 : 80 I C. 942 • 
( 1924 ) M. W. N. 763 : A. I. R. 1924 Mad. 813 
-S. 2 ( 2 ) and 0 . 43 , R. 1 {k)^ Decree—Abate¬ 
ment—Legal representative—Plaintiff deceased — Peti¬ 
tions by several persons to be brought on record as 
legal representatives—Grant of one. and rejection of 
others— Appeal from orders of rejection of latter — 
Maintainability — Effect—lVill set up by person whose 
petition is rejected—Genuineness of, opinion on—jVot 
to be expressed. 

Several persons, including the appellant, applied 10 
be Ijrought on record as the legal representatives of a 
deceased plaintiff. The application of one of them 
was granted, appellants’ application being dismissed as 
out of time. Held that no appeal lay from the order 
rejecting appellants’application. Where a legal re¬ 
presentative is brought on record ; there is no abate¬ 
ment within the meaning of O. 43, R. I {k) of the 
Code, nor is there any decree within the definition of 
S. 2, Cl. (2) thereof. 

Held, that the Court below erred in pronouncing 
upon the genuineness of the will under which the ap¬ 
pellant claimed. {Spencer and Kumaraswami Sastri, 

yy.) Kasibhotla Venkata Seshamma v. Gun- 
neswara Rao. 4$ i,. j. 129 • 

( 1924 ) W. N. 58 •. 19 L. W. 113 : 79 I. C. 860 • 

A. I. R. 1924 : Mad. 622 . 

S. 2 ( 2 ) Partnership suit—Order ref erring 
suit to Commissioner for determining shares, is not a 
decree. 

The order of the Judge referring the whole suit to 
the Official Referee ^Yas neither a decree within the 
meaning of section 2, C. P. Code, nor a ‘ judgment ’ 
within the meaning of clause 15 of the Letters Patent 
and was therefore not appealable. {Kumaraswami 
Sastri, y.) Abdul Wahab v. Rokia Bibi 

73 I. C. 903 ( 2 ) : A. I. R. 1924 Mad. 406 . 

-S. 2 ( 2 )— Order under O. I, r. 10(2) not 

an appealable order. 

An order under O. i, r. 10 (2) discharging a defen 
dant from a suit cannot be regarded as falling within 
the definition of a “decree” in S. 2 (2) and as such is 
not an appealable order, 42 Mad. 219 Diss. The mere 
drawing up a formal decree does not ipso facto make 
the corresponding order an appealable one, if it does 
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not. in itself, really fall within the definition of a decree, 
»7 N. L, K. 66 Foil. (AiW/^y. O. J. C ) SHAMKAR 
Kao ?. RaGHUNATH Rao. 89 I. C. 331 : 

A. I. R. 1926 Nag 75 ( 1 ). 

-S. 2 ( 2 )— Order disJntssin^ af'f'ta/ for dcfici- 

evey of court-fee is apfealoNe. 

An order in effect disnii.ssing an appeal for defici- 
enc}’in court-fee should be treated as on the same 
fooling with the rejection of a plaint for the purposes 
of determining whether it amounts to a decree or not 
ajid hence an appeal lies against the appellate order. 
(^Drakc-Drockmati^ J, C.) GaBBA v. KaNCHHED I-.AL 
18 N. I. R. 16 : 67 I. C. 225 ; A. I. R. ( 1922 ) Nag. 62 . 

— -S. 2 ( 2 )— Pindittg is uot a decree. 

A finding is not a decree, merely because, the Judge 
chooses to make use of a form entirely inapplicable to 
that finding, unless the finding is a decree in the eye 
of law, and versa. {A/iira, O. A. /. C.) PANDU* 
rang V. GayaBAI. 62 I. C. 467 : 17 N. L. R. 66. 

- S. 2 ( 2 )— Order refertiu^ husband's elaitn to 

be legal representative is not a decree. 

An order rejecting a hnsl)arurs claim to be legal 
representative of his wife is not a decree, and so does 
not bar a suit for declaration, that he is the legal 
representative of the deceased. {A'ofwal. A. /. C.) 
LaXMI V. GaNPAT ^ 62 I. C. 308 : 17 N. L. R. 45 . 

-S. 2 ( 2 ) and 0 . 9 , R. 8— Decision delivered in 

default of plaintiff is unappealat-le. 

Whenever any Court delivers a decision in default of 
the plaintiff that decision will be an order and not a 
decree and will not be appealable. {Dalai, /. C. 
and H'azir Hasan, A. J. C.) MaHOMED ZaKA 
ULL 4 H V. MT. GuEKANDI 85 I. C. 393 : 

28 0 . C. 124 : A. I. R. 1925 Ovdh 485 . 

_S. 2 ( 2 ) — Decree — Decision in default of 

plaintiff — Appeal—Oudh /lent Act {XXII <)/" iS86) 

Whenever any Cotirt delivers a'decision in default of 
the plaintiff that decision is an order and not a decree 
within the meaning of S. 2 (2) C. P. Code. Where the 
objection of a Judgment-debtor in certain execution 
proceedings is dismissed for default no appeal is allow¬ 
ed from such order either under the C. P. Code or 
under the Oudh Rent Act. {Dalai, J. C., attd IVazir 
Hasan, A. J. C.) MAHOMED ZaKI ULI.AH v. MT. 
GULKANDI. 1 0 . W. N. 854 : 1 0 . & A. L. R. 1207 . 

— Ss. 2 (2) and 96 — Direction after Prelimi¬ 
nary decree—Interlocutory ordo—PartitioJi suit — 
Appeal. 

There can be only one preiiminary decree in a suit 
for partition and where after the passing of such a 
decree, the Court directs the Commissioner to take a 
valuation of certain property, the order is an inter¬ 
locutory order from which there is no appeal. 

/. C. and Dotal, A. J. C.) JaGMOHAN DaS v. INDAR 
TraSaD. 65 I. C. 983 ( 2 ) : 24 0 . C. 366 . 

-S. 2 ( 2 ) — Decree — Partition suit — Prelimi¬ 
nary decree—Failure to deposit commissioner*s fee — 
Dismissal of a decree. 

The Court has no jurisdiction to dismiss the suit 
after a preliminary decree has been passed in a pa»*ti- 
tion suit merely because there has been delay in pro¬ 
ducing the commissioner’s fee. {Ross and ICuhuant 
Sahay, //.) LACHMI NaRAYAN TEWARI RAMSA- 
RAN TewaRI. 6 P. L. T. 162 : 86 I. C. 786 ; 

A. I. E, 1925 Pat. 433 , 

-S. 2 ( 2 )— Preliminary decree must not deal 

with matters proper only for final decree. 

In a partition suit, what the plaintiffs are required to 
do is to plead their title to and possession of and share 
in the property that is to be partitioned.lt is not neces- 
.sary for the plaintiffs to plead that particular lands 
4)urrhased by the defendants at a sale in execution 
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were liable to partition. The Court cannot direct in the 
preliminary decree for partition that since the plaintiffs 
have not claimed the lands they must be allotted to the 
defendants at the time of making the partition. That 
question must be left to be dealt with at the time of 
drawing up the final decree. If the preliminary decree 
contains such direction it will be deleted In appeal. 
{Ross and Knlwatit Sahay, //.) LaCHMI NaRAYaN 
TEWARI 7 ' KaMSARAN TEWARI. 86 I. C. 785 • 

6 P. L. T. 1.52 : A. I. R. 1925 Pat. 483 *. 

-—S. 2 ( 2 )— Order of dismissal for default--^ 

Hot a decree. 

An order of dismissal of an appeal tor default does 
not amount to a decree. {Das and Kulwani Sahay 

//.) SuraJdeo Narain Singh v. Partap Rai * 

4 Pat. L. T. 405 : 2 Pat. 739 : 75 I. C. 284 • 
1923 P. H. C. C. 213 : A. I. R. 1923 Pat. 614 ’. 
-—Ss. 2 ( 2 ) and 47 — Mortgage decree — Execu¬ 
tion—Payment of Court-fees—Appeal if lies. 

Where on a mortgage decree being put in execution, 
an objection was raised that execution could proceed 
only after payment of an additional amount of court- 
fee, but was negatived. Held an appeal lay as it was 
a m-^tter relating to execution, {Coutts and Ross,JJ.') 

Kam Bujhavan Pd. Singh v. natho Ram. 

70 I. C. 483 : 3 Pat. L. T. 146 : A. I. R. 1922 Pat. 59 . 
——S. 2 ( 2 ) and 0 . 34 , R. 6 — Hindu Law — Mort¬ 
gage decree against father and persojial decree against 
son's shares in the ancestral Property not proper. 

Where in a mortgage suit against the father and 
sons of a Mitakshara joint family, the decree gave a 
mortgage-decree against the father and a money decreg 
against]the son’s shares in the ancestral property, a de¬ 
cree under O. 34, R . 6 is necessary only for execution 
against the father’s other properties and no personal 
decree under O. 34, R. 6 was required to proceed 
against the son’s shares in the ancestral properties. 
{Das and Ross, //) KRISHNA PRASAD z/. RaM 
Prasad. 64 I. C. 629 : 2 Pat. L. T. 716 . 

-—S. 2 ( 2 )— Order refecting appeal for insuffi- 

cient stamp is a decree. 

Where an appeal is presented with insufficient stamp 
and the deficit is not made good within the time pres¬ 
cribed and extended by Court, the Court should reject 
the appeal and should not Older dismissal for default. 
Even if it so orders,the order is one rejecting an appeal 
and thus is a decree within S. 2 (2). {Miller, C. J, 
and Coutts, J.^ SURAJPAL PaNDEV 7 '. UTIM PaN- 
DEY. 63 I. C. 99 : 1921 P. H. C. C. 887 . 

-S. 2 ( 2 )— Order under C>. 2i, 66 is not a 

decree. 

An order under O. 21, R. 66 is not a decree within 
S. 2 (2) and is not therefore appealable. {Jwala 
Prasad and Adami, jjf) BraJA SUNDER DEB 
SiVARANjAN Dei 69 I. C. 282 : 1 Pat. 1 . T. 647 ,. 
-S. 2 ( 3 )— Attaching creditor. 

Decree-holder does not include an attaching credi¬ 
tor. {Muherfi, J.) RaM BaDAN SINGH v. KaM 
Pargash Singh. L. B. 5 A (civ.) 629 : 

80 I. C. 947 .• A. I. B 1925 All. 123 ( 2 L 

-S. 2 ( 3 )— Decree-holder—Specific performance 

—Decree fof—Defendant can also execute. 

A decree for specific performance is capable of being 
executed by the defendants as well as by the plaintiff. 
If this were not so, it will follow that if a plaintiff who 
has obtained a decree for specific performance, refuses 
to take the sale-deed and pay the consideration money, 
the deft, is left with no remedy whatever, while owing 
to the decree passed against him he would still be de¬ 
barred in any way from dealing with the suit property. 
{Macleod, C. J. and Coyafee% /f) BaI KARIMABIBI 

V, Abderrahman. 24 Bom. L. B. 496 1 
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67 I. C. 667 : 46 Bom. 990 : A. I. R, 1923 Bom. 26 . 

Ss. 2 (ll) and 50— Hindu L.aio—‘Undivided 
father and son Decree against son — Son's ^karc attach¬ 
ed—Son dying—Father is legal representative. 

Where a father and son are co-parceners and where 
after the son’s undivided share is attached in execution 
of a decree against him alone, the son dies, the equity 
of redemption in t)ie property in respect of which the 
charge is created by the attachment vests in the 
father and the father is the legal repiesentative of his 
deceased son and the decree can be e.xecuted against 
him. {Sulainian and Daniels JJ.') F VQIR CHAND 
Sant Lal. 23 A. L. J. 877 : L. R. 6 A. Civ. 511 : 

89 I. C 291 (a; : A. I. R. 1926 All. 157 ( 2 ). 

-2 iWi—Lrgal representative—Scope of 

definition—Decree against intermeddler—Effect on real 
heir. 

An intermeddler is included in the definition of legal 
representative but he is not the representative so far 
as succession to the property of the deceased is con¬ 
cerned. The definition is only for purpose of procedure 
and it cannot alter rules of substantive law—The mere 
fact an intermeddler is joined as a party to a suit will 
not make the decree therein binding on the real 
heir who is not party thereto. {Gohnl Prasad,/.) 
LALSA UpIT RaI. A I. R. 1924 All. 717 . 

“ —S. 2(11) — person in possession of estate — 

Execution against. 

Where a person is in possession of the estate of a 
deceased person after the latter’s death, he is the 
legal representative within S. 2 (ii), C. P. Code, and 
execution taken against him is quite legal. {Ghose, /.) 

KUSUM Bandhu Chakravarthy z/. Ramdayal 

BhATTACHARJEE. 69 I. C. 179 : 

A. I. R. 1924 Cal. 362 . 

S. 2 (11) —■ fegal representative—Decree 
against wrong person—When binding upon estate. 

The properties in suit belonged absolutely to the 
testatrix who by her will, dated 23-3-1872, appointed 
her sons J and N as trustees and directed them to main¬ 
tain the relations of the testatrix and gave them during 
their life-time the income from the estate after meeting 
all the charges. On the death of ) and IT, their sons 
were to be equally entitled to, and divide the proper¬ 
ties with no power of sale, etc. They had power how¬ 
ever if the income of the estate was insufficient to mort¬ 
gage the estate for necessary purposes, J having died 
issueless probate of the will was granted to N who in 
1889 mortgaged the estate for necessity. N died 
intestate in 1891 and letters of administration of the 
estate were granted to his daughter. The mortgagee 1 
instituted a suit on his mortgage and obtained a decree, 
in 1892 impleading the daughter of N as representing 
the estate. In execution of the decree the property 
was sold and purchased by the defendants. In a suit 
by the daughter’s son of the testatrix held that J and 
N having taken only a life estate in the properties of 
the testatrix, there was an intestacy on their death 
without male issue. Consequently on the death of N 
the plaintiff became the heir to the properties and 
decree passed against the daugher of N did not bind 
the estate in his hands. (^Peunon and Greaves, JJf) 

Gurudas Kundu Chowdhury V. Kamal Kumar 
Dutt. 70 I. C. 886 : 37 C. L. J. 90. 

S. 2(11) — Legal representative. 

Where the widow of a person asserted in defence 
to a suit that her husband had dedicated the property 
in dispute to religious purposes. 

Held, she acted in a representative character and 
that on her death her husband’s step-mother for 
whose maintenance also provision was made by his 
will, became her legal representative for the purposes 
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of the suit inasmuch as all the male heirs of the decea¬ 
sed had refused to recognise the dedication. {iV/arti- 
nean and Campbell, /J.) MT. TehL KuaR v. AmaR 
Nath. 17 P. W. R. 1923 : 79 I. C. 670 ; 

A I. R 1925 Lah. 2 . 
“■ ■ -——S. 2 ( 11 ) — Legal representative—Decree 
against manager of a shrine—Execution against succes¬ 
sor. 

Where the plaintiff obtained a decree against a per¬ 
son whom he had appointed to manage a shrine for 
possession of the property and the plaintiff after the 
death of the judgment-debtor sought to execute the 
decree against another person who claimed to have been 
appointed manager of the shrine, Held that the latter 
was not a legal representative of the deceased within 
S. 2 (11) C P. Code and that the decree could not 
be executed against him. (Shadi Lal, C. J. and 
Martineau, J.) RaM SinGH v. WaRYAM SlNGH. 

5 Lah. L. J. 4‘9 : 77 I. C 585 : 
... A. I.R. 1924 Lah. 251 . 

'S. 2 ( 11 )— / 02 )tt fcifnily~^S 72 rvivi>ig 

members not legal representatives. 

There is no ‘succession* in an undivided Hindu 
family and therefore, the surviving members after the 
death of a member of a Hindu family are not hrs 
‘legal representatives’ within the meaning of S. 2 (ii) 
of the Code. (Chevis and Scott-Smith, JJ) 
Dwarka Das v. Krishan Kishore. 2 lah. 114 • 

61 I. C. 628 : 3 Lah. L. J. 349 . 
S. 2 ( 11 )— Hindu ?oint family- - Alanagcr 
dying—Succeeding manager is legal representative' 
Where a managing member sues and the suit refers 
to joint family estate, it is really a suit in a represent 
ative character for all the members of the family. 
When he dies, the next managing member is the per¬ 
son on whom would devolve the representative char¬ 
acter and he can, therefore, come in, as the legal 
representa^tive. 42 B. 504 not appr. {Krishnan and 
Odgers, JJ.) T. S. NaGaPPa NaDaR v. T. S. 
Karuppiah Nadar. 21 L. W. 21 : 86 I. C. 178 : 

A. I. R 1925 Mad. 456 . 

—- ^ S. 2 (ll) Judgment-debtor attaining majo¬ 

rity is not entitled to fresh notice of execution proceed¬ 
ings as legal representative — C. P. Code, Order 21 
Pule 22 

A party becoming major during suit is not a legal 
representative of himself and is not entitled to fresh 
notice of execution proceedings. {Oldfield and 
Devadoss, JJ.) NaGaPPA ChETTY v. MUTHURAlfAN 
CheTTY, 78 I. C. 12 : A. I. R. 1925 Mad. 158 . 

‘6. 2 ( 11 )— Ostensible sole heir brought on re¬ 
cord—Decree binds -whole estate. 

When a Court has issued notice to a person suppos¬ 
ed to be the only legal representative of a deceased 
defendant or judgment-debtor and held that service is 
sufficient, the decree passed and the execution thereof 
will be considered sufficient to cover the entire estate 
including the shares of those heirs of the deceased 
defendant or judgment-debtor who were not brought 
on the record and who had not received notice. A 
Muhammadan mortgagor died after a preliminary 
decree for foreclosure had been passed against him. 
He left a widow and brother. His widow who was in 
possession and whose name was mutated with respect 
to the entire share in the Revenue records was alone 
impleaded as the legal representative ; but the brother 
of the deceased eventually got the Revenue Court to 
recognise his claim to a share of the estate. 

Held, that the final decree passed against the widow 
was binding on the brother also. Case law fully discus¬ 
sed. 

Per Ashworth, A. J. C .—In a subsequent suit a 
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party in default of his. or his predecessor-in-ir*terest» 
having been a party to a proceeding taken under C). 22, 
K. 5 can maintain that a person brought on the record 
in a previous suit as the legal representative of a de¬ 
ceased party did not sufticiently represent the estate of 
tiiat deceased party for the purposes of the previous 
suit. The alteration of definition of ‘legal represent¬ 
ative” by the addition of the words “and includes any 
person who intermeddles wilh the estate of the 
rleceased” was merely designee^ to draw attention to 
the fact that in some cases a mere intermeddler may, 
for the purposes of a particular suit, sufficiently repre¬ 
sent the estate of a deceased person. (/M/a/, J. C. 
.imi Ashirryih. A J. C.) MT. KaNIZ APBAS v. 
1 .\I.A IlALA Din. 28 0 . C. 177 ; 12 0 . t. J. 37 : 

87 I. C. 892 : 2 O.W.N. 34 : A. I. R. 1923 Oudh 330 . 

-S. 2 ( 11 )— f.cgal ri-prcscutaiive—Quexfioft 

> ! IntiJig to cxecutii i: ~ of Court to decide ohJ ec- 

ttou. 

Where on an application to substitute the brotlier 
<if the deceased judgment-debtor as his legal repre- 
>entative. he pleads that he is not liable to satisfy the 
decree as being an undivided co parcener of the dece¬ 
ased, the objection must be decided by the executing 
Court before an ordersubsdtuting him as legal repre¬ 
sentative is made. If the Court leaves the point whe¬ 
ther the brother was liable for the decree open and 
\indecided and makes an order of substitution it would 
be acting illegally. (/7vaM Prasad and Pass, //.) 
i’NTAlT DINANA'I H SAHIta TATAIT MALHJJI DaID. 

3 Pat. L. T. 106 : A.I.R. 1923 Pat. 149 . 
-- s. 2 also MiiSNt Profits. 

-S. 2 \ \ 2 ')—Mcsiic profits — Couifirusatiou for 

ifufroi cffieuts—Set off. 

The person dispossessed is entitled to compensation 
for improvements effected and such compensation is 
put against mesne profits. {Lord Buckmastcr.) BhaG- 

wat Dav'ai. Singh v. Ram Kai an Sahu. • 

42 M. L. J. 243 : 26 C. W. N. 257 : 
35 C. L. J. 121 : 3 Pat. L. T. 229 : 

20 A. L. J. 26 : 65 I. C. 69 : 15 L. W. 481 : 

24 Bom. L. B. 336 : ( 1922 ) M. W. N. 102 : 
4 U. P. L. R. (P. C.) 7 : A. I. R. 1922 P. C. 91 (P. C.). 

-S. 2 {\ 2 ')Decree for mesue profits—Subscqncut 

interest—Liability to pay—Decree against manager of 
temple—Liability of temple properties. 

In a suit by the plaintiff for partition and recovery 
of mesne profits against an idol represented by its 
manager a preliminary decree for mesne profits was 
passed against the said idol. Subsequently a final 
decree followed and the question arose in execution as 
regards the liability to pay interest and the liability of 
the endowed properties. //<*/</(i) that mesne profits 
carried interest from the date of the preliminary deciee 
and that they were recoverable from the endow’cd pro¬ 
perties, 35 Cal. 691 ; 2 I. A. 145 referred to. 
{Mookerlee and DalaL JJ-^ SRI GaNESHJI MaHA- 
RAJA V. I.ALITA PRASAD. 22 A. L. J. 768 : 

82 I. C. 312 : L. R. 5 A. 583 : 46 All. 842 : 

A. I.R. 1924 All. 801 . 

— --S. 2 (12) Mesne profits — Interest—Deeree 

silent as to — Execution. 

Where a decree awarding mesne profits is silent as 
to interest, it must be deemed to carry interest at the 
Court rate of 6 per cent, on the mesne profits and exe¬ 
cuted accordingly. 27 C. 951 : 25 A. 275, Foil. 22 A. 
262, Diss. {fValsftand Stuart., JJf) LaLITA Pra- 
SaD V, Sri GaneSHJI. 20 A. Z. J. 348 : 

L. B. 3 A. 245 : 4 IT. P. L. R. (A). 144 : 
67 I. C. 219 : 44 AH. 679 : A. I, R. 1922 All. 117 . 

— -S. 2 ( 12 )—Premium received frotn a sub¬ 
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Premium received from a sub-tenant by a tenant who 
was holding over after notice by plaintiff landlord, is- 
included in the term “mesne profits”. {Macleod, C, J 
and Crump. /.) GULAM MOHIUDDIN v. DayaBHAI* 

23 Bom. L. R. 447 : A. I. R. 1923 Bom 398 

-S. 2 (12) and 0. 20, R \ 2 —Mesne profits^ 

Liability for—Wrongful possession — iMtid laider 
attachment — Non-liability for mesne profits—Point if 
can be raised on second appeal. 

Wrongful posse'jsion by the defendant is the very 
essence of a claim for mesne profits and the very 
foundation of a decree therefor. It is impossible to- 
hold that during the time the lands remained under 
attachment by virtue of an order under S. 146, Cr. p. 
Code, the defendants who had no title to th^lands^ 
remained in possession. Consequently, the defendants 
would not be liable for mesne profits for that period. 

24 C. 4i 3 ; 5 C. W. N. 728 ; 21 W. R. 269 ; 10 C. 785 
Ref. Where no decree for mesne profits had been 
drawn up under O. 20. R. 12 at the time when the 
defendant filed his cro.ss appeal before the lower 
appellate court and the objection as to mesne profits 
was not taken, it can be allowed to be raised on second 
appeal. {IValmslcy and MukerieCy J J.') ChhaGAN- 
MULL AGARWALI.A v . AMANATULLA MaHOMED. 

39 C. X. J. 447 ; 61 Cal. 863 : 

A. I. R. 1924 Cal. 1010. 

- S. 2 (12) —Mesne profits—Trespasser _/«• 

tcrest on mesne Profits. 

All trespassers, whether bona fide or mala fidcy are 
liable for mesne profits. The bona fide trespasser may 
be allowed to deduct collection charges, while no such 
concession is made in favour of the mala fide tres¬ 
passer. 10 W. R. 486 ; 8 W. R. 479; I All. 518; 21 
Cal. 142, ref. The annual income, the period of time 
and the rate of interest are the elements which should 
be determined before the actual amount of mesne 
profits can be ascertained. Interest should ordinarily 
be allowed on mesne profits, though the interest as 
well as the mesne profits are in the discretion of the 
C’otirt. 27 Cal. 951, rel. {Mookerlee and PantoHy jjl) 

KaJah Sashikanta KaJa Sarat Chandra. 

70 I. C. 6 : 34 C. L. J. 416. 

-S. 2 (12) — Mesne profits—Liability to inter' 

est—Rate of interest. 

The very definition of mesne profits includes not 
merely the profits of immoveable property but also 
interest on such profits. Where the lower Court for 
proper reasons awards 12 per cent, interest on mesne 
profits the appellate Court will not disturb it. {Shadi 
Laly c. /.) Chhaber Singh v. Radhii Ram. 

68 I. C. 807 :4 Lah. L. J. 388. 

-8. 2 (12) —Mesne profits ate in the nature of 

damages—Basis of calculation is amount actually re- 
atised though a higher amount must he awarded if 
Party in Possession has been proved not to have exereis' 
ed due diligence. 

The defendant in a suit for mesne profits was found 
to have been directly in possession during nine 
consecutive seasons and suffered considerable loss 
throughout. 

that in such a case he cannot be said to be 
dealing with due diligence, for if the lands had been 
let out they would have fetched some rent however 
low it may be. But in such a case the person daiming . 
mesne profits must produce some affirmative evidence 
as regards the amount for which the lands might have 
been reasonably let out. In the absence of speh 
evidence it is not possible to ascertain mesne profits. 
The party claiming mesne profits must bear the onus 
of proving w'hat profits might with diligence have been 
received in a year but the party in actual possession is 


tenant. 
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bound to prove what profits he actually received when 
that question arises* 

Mesne profits are in the nature of compensation for 
damages except in cases 5 n which it can be proved 
that what was received or recovered actually by the 
party in possession was below what would have been 
so recovered or received if due diligence was exercised. 

The proper measure to award is to be determined by 

what the party in possession actually received. 
\Spoiter>t O. C* J avd Srinivasa Aiyangery JS) P* S. 
Muhammad Abdul Gakfur Kowthan v. K. E. S. 
Muhammad Samsuddin Rowthar 

1925 Mad. 297 . 

9 2 12 )'— Land obtained in execution of 
decree—Decree reversed in appeal—Mesne profits— 
Delivery warrant may be retied on for extent of land 
taken in execution. 

Where a man takes possession of certain lands in 
execution of a decree which is thereafter reversed in 
appeal, in estimating the land taken possession of by 
him, the C ourt awarding mesne profits to the success* 

ful appellant may properly rely on the extent of the 

land as given in the delivery warrant. {Spencer and 
Venkatasubba Rao. /J.) KaMAKKa v. V. NaGESAM. 

47 Mad. 800 : 48 M. L. J. 89 : 

« « , A. I. R. 1925 Mad. 145 . 

S. 2 (Ixi) Alesne profits—Calculation of— 
Cidtivatiug profit—Collection charges. 

^ W here the person dispossessed by a trespasser is 
himself, ordinarily, a cultivator of the land in dispute, 
the profits to which he is entitled are those that the 
wrongful holder might have obtained by cultivation 
with due diligence. It is not open to a tre>passer to 
dispossess and actually cultivate and then to sub let 
the land trespassed upon to some third person and 
claim to compensate the rightful occupant only to the 
extent of what he may have obtained by the sub-lett¬ 
ing. Ordinarily in calculating the amount of profits 
payment made by the defendants for rent, revenue or 
cesses, must be deducted but the court should not 
allow^ to the defendants the expenses of collecting the 
profits, unless they entered on the property in the exer¬ 
cise of a bona fide claim of right. {A’ink/iede, A./.C.') 

Umashankar V. Pandit Ramlal. 

20 N. L. R. 112 : A. I. R. 1924 Nag. 427 . 

S. 2 , Cl. 12 — Mesne profits—Measure of 

In calculating mesne profits the real question is 
what is the loss sustained by the plaintiff on account 
of the infringement of his right by the defendant for 
which he is to be compensated. In other words, what 
is the benefit which the plaintiff would have derived 
from the possession of his land during the period of 
his dispossession by the defendant. This benefit may 
be according to the circumstances either the letting in 
value or the cultivation profits of the land. If it is a 

case where cultivation profits are to be awarded they 
have to be ascertained according to the definition in j 
the Code. The principle upon which the question 
whether letting value or cultivation profits are to be 
awarded depends is as follows :—The loss of the 
party wrongfully kept out of possession must generally 
be measured by the actual usufruct of the land during 
that time on occupation of the same character as that 
of the party wrongfully kept out of possession at the 
date of his ouster or of the last legal occupant whom 
the plaintiff claims to succeed to, if the plaintiff him¬ 
self never entered into possession. {Kotwaf A.J.C.') 

Chhaganlal V. Sardar. 

69 I. C. 560 : A. I. R. 1923 Nag. 64 ( 1 ). 

- —S. 2 ( 12 )— Interest. 

Mesne profits now include interest ; so the decree- 
holder is entitled to interest up to the date of realisa- 
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tion of the mesne profits, {jwala Prasad^ A. C. J. 
and Kulwant Sahayy J.') HaRAKHPAN MISSIR v. 
JUGDEE MI'SSIR. 4 P. 57: 5 P. I. T. 626 * 

1924 P. H. C. C. 265 : 3 P L. R. 32 : 84 I. C. 272 ; 

A. I. R. 1924 Pat. 781 . 

- S. 2(12 )—Alesne profits—Period for which 

allowable — Bengal 'J etiancy Act, S. 120. 

Mesne profits against a trespasser can be awarded 
from the date of his actual trespass on the land and 
the same principle applies where the person against 
whom mesne profits are awarded is an assignee from a 
trespasser. Such a person is not liable for the period 
in which hew’as not in possession at all. Where the 
land from which a person is dispossessed is his private 
land within S. 120 of the Hengal Tenancy Act mesne 
profits should be calculated on the basis of the actual 
price of the produce less the costs of cultivation 
(Doss and Ross, //.) DamODAR NaraYAN v. S. A. 
Miller. 2 Pat. L. T 563 : 6 Pat. L. J. 166 : 

61 I. C. 7£4 : 1921 P. H. C. C. 294. 

- S.2 (12) —Mesne profits must be calculated on 

actual outturn. 

Mesne profits must be calculated on the actual out¬ 
turn in the years in suit and where the defendants 
have been in possession of separate plots of land 
within those years, mesne profits ought to be calculat¬ 
ed as against each defendant on the basis of his 
possession. {Sultan Ahmed, /.) Ram BiLaS SinGH 
amir Singh. 61 I. c. 425 : 1 Pat. L. T. 235. 

— S. 2 (17) — Official Assignee. 

The Official Assignee is a public officer within S. 2 
(17). {Taraporewala. y.) HaRDAYAI ShIVLAL z/. 

Haji Adam Goolmahomed. 87 I. c. 1011 : 

27 Eom.I.R. £ 45 : 49 Bom. 638 : A.I^R. 1925 Bom. 344 . 

" " 'S. 2 (17) — Village headman is a public officer. 

A village headman is a public officer wdthin the 
meaning of S. 2. {Heald, J.) MaUNG SaN Va v. 
MaUNG NGWE. 2 Bvr. L. J 29 : 

A. I. R 1923 Rang. 250. 

Ss. 7 and 8 - Decree of Madras Small 

Cause Court transferred to Mofussal Dt. Munsif for 
execution — District Judge can hear appeal from 
order in execution proceedings. 

Where the decree of the Madras Small Cause Court 
had been transferred to the original Jurisdiction of a 
District Munsiff’s Court : 

that the C. P. Code, was applicable to the 
execution of such proceedings, and that theDt. Judge 
had jurisdiction to hear an appeal from the decisions 
of the Dt. Munsif in execution proceedings and his 
order was not without jurisdiction. {Devadoss and 
fVallaec. JJ.) PONNAPPA REDDI ' v P. THIRUVEN- 
GADA PlLL*i. 49 M.L.J, 104 : 

22 L. W. 465 : 1925 M. W. N. 713 : 

90 I. C. £09 : A. I. R. 1925 Mad. 1179. 

' S* 7, 0. 60, and 0. 38, R. 5 — Small Cause 

Court can attach immoveable property before fudgment 
— C. P. Code, O. 50, 

A Small Cause Court has power to attach immove¬ 
able property before judgment under O. 38, R. 5 
{Devadoss . and Wallace, //.) KOTHANDARAMA 
Chettiar V. Annamalai Pillai. 48 Mad. 488 : 

48 M. L. J. 406 ; 1925 M. W. N. 169 : 

87 I.C. 399: 22 L. W. 103 : 

^ ^ _ A. I. R. 1925 Mad. 689. 

^S. 7 (4) {c')—Suit for refund o^ Purchase 
money—Purchaser alleging fraud and ifiducement — 
Smt is i7t effect for cancellation of the sale deed. 

Where a purchaser sues for a refund of purchase 
money on the ground that he w’as induced to purchase 
the property by fraud.the main relief claimed is really 
the setting aside of the conveyance and the claim for 
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money is only ancillary to it. To such cases S. 7 (4) 
(c) has no application. Dcvadoss and Wallace^ JJ 
IvAKSHMI .\MMaL In re, 49 M L. JT 608 : 

1926 M. W. N. 826 : A. I. R. 1926 Mad, 96. (B.) 

-S. 9 —Civil right—Right to share in temple 

offerings is sneh. 

Where the property in suit consists of a share in the 
offering at a certain temple, a suit by the plaintiff 
with regard to the share of the offering that she 
should be allowed to take a turn at the worship in 
temples .•■o that her full share in the offerings might be 
secured to her is cognizable by the Civil Court. 
{Mears, C.J and Ihinerice, /.) KUNJ KEHARI L.\L 
V. Mr. .N.AHAINI. 

45 All. 437 : 71 I.C. 1026 : A. I. R 1923 All. 425. 
- -S. 9 —Fixed Rat£ tcttaney—Acquisition of. 

Where a holding was recorded as occupancy in the 
last revision of records which took place before 1901 
and there was no judicial decision declaring it to be a 
fi.xed rate tenancy between the date and the passir g 
of the Agra Tenancy Act, S. 9 bars the acquisition of 
the status of a fixed rate tenant. (^Fremantle, S. Af.) 
Mt. Amdani biBi V. Ram Chandra Naik Kalia. 

L.R. 4 All. 306 (Rev.). 

-S. 9— Suit for a declaration that a Revenue 

entry is ~orong—Not maintainable. 

A suit for a declaration that an entry in «he Re¬ 
venue Records as to the nature of a tenancy is wrong 
is not maintainable in view of S. 9 of the Act. (fValsh 
and fVal/arh, JJ.) RaM SaRAN v. LalJI UpaDHYA 
43 All. 616 : 19 A. L. J. 663 : L. R 2 A. 164 (Rev.) : 

63 I. C. 711 : 3 D. P. L. R. (A.) 79. 

■ -S.9— Birt Jaimani — Pragwal — Flag — Cause 

of action. 

A pragwal used a particular kind of flag to attract 
the notice of pilgrims. The deft, who acted as his 
agent, put up a >imilar flag .so as to mislead pilgrims 
into the belief that he has the pragwal. Held, that 
the action of the deft, w’as unlawful and the plff. had 
a right to maintain a suit to restrain the deft, from 
making use of the emblem or flag. {Piggott and 
Nanhaiya lal, //.) BeNI MaDHO PRAGWAL v. 
Hira Lal. 69 I. C. 873 : 18 A. L. J. 679 : 

2 V. P. I. R. (All.) 227. 

'■S. 9— Dispute regarding the property of a 
aste—Jurisdiction of the High Court. 

Where the question at issue in a suit is not matter 
relating to the internal administration and affairs of 
the caste but to the property of the caste, the Civil 
Court has Jurisdiction to entertain such suit. The 
Jurisdiction of the Court is not excluded in every case 
in which there has merely been a division of opinion 
in the caste. (^.Macleod, C. J. and Coya/ee, J.') 
Fulchand MOHANLALz/, Harilal. 

27 Bom. L. R. 1503 : A.I.R. 1926 Bom. 69. 

- S. 9— Suit chiefly with respect to the right to 

receive offering and incidentally to the right to war- 
ship is maintainable. 

Plaintiff sued for an injunction permanently restrain¬ 
ing the defendant from obstructing him in worship 
ping the deity in question, in doing every other busi¬ 
ness in connection with the deity and rppropriating 
the profits at the temple of the deity, on the basis 
that he was entitled to all those rights to the exclu¬ 
sion of the defendant. 

Held, that there was a dispute between the plaintiff 
and the defendant as to the right to the property which 
consisted of voluntary offerings made before the deity 
and that is the property with reference to whi';h the 
right was to be determined, hence the suit is maintain¬ 
able. It is quite clear that there is a contest .substan¬ 
tially as to tho property, and incidentally as to the 
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right to perform the worship at the temple which U 
connected with the right to take the offerings. t^Shah 
and Coyaiee, JJf) LaXMAN BaBALING GuRVA v 
ViSHRAM Mahadev RaNE, 76 I. C. 628 : 

A. I. R. 1925 Bom. 209. 

-S. 9 —Caste usage—Right of parties — Juris¬ 
diction of Civil Courts. 

A claim by five of the members of a caste that they 
j are entitled tp use the Wadi and the vessels is one of a 
; civil nature and Courts can adjudicate on the question* 
where the righl is once found, the mod® of exercise 
of the right is one for the caste lo determine. (^Macleod 
C.J. and Crump. J.') CHUNILAL GULABDAS v, 
Chhotalal PranJIVan. a. I. R. 1924 Bom. 622 

I --S. 9— Civil nature—Question as to validity of 

votes at a meeting—Internal management. 

The question of the validity of a vote is a question 
of law, and a Court of law has jurisdiction to en¬ 
tertain it. It is an elementary principle of the law re- 
latin to joint stock companies that the Court will not 
interfere with the internal management of the com 
pany acting within their powers and in fact has no 
jurisdiction to do so. But surely questions relating to 
the validity of votes are not questions relating to the 
internal management of a Corporation. They are 
questions that can be disposed of only by a Court of 
Law. {Alulla, J.) NaRIMAN V. MUNICIPAL COR¬ 
PORATION OF BOMBAY. 47 Bom. 809 : 

25 Bom. L. R. 689 : A. I. R. 1923 Bom. 305. 

-S. 9 —Civil right. 

A suit for recovery of carcases of dead animals by 
Mahars is not maintainable in a Ci/il Court. {^Shahy 
A. C. J. and Crump, /.) MaDHU KaSHIBA v. 
Krishna TatYA. 24 Bom. L. B. 917 : 

47 Bom. 93: 68 I. C. 746 : A. I. R. 1922 Bom. 410. 

---S. 9 —Religious Question—Court cannot decide. 

The protection of the law in religious matter, is 
confined to the protection of religious property or re¬ 
ligious office. The Court will not decide mere question 
of religious rites or ceremonies nor will it pronounce on 
any religious doctrine if it is not necessary to do so in 
determining rights to property. 5 B. 80, foil. (Afarten, 

J.) THE Advocate-General of Bombay z/. Yu- 
SUFALLI Ebrahim. 24 Bom. L. R. 1060. 

—S. 9 —Religious question — Right to be carried 
in palanquin — Jagadguru. 

Plff.'s suit for a declaration that he, as a Jagadguru 
has a right to be carried in palanquin on certain days 
through public streets and for injunction restraining 
the deft, from obstructing him in the exercise of his 
right, is not maintainable. Civil Court will not decide 
disputes as to precedence or privileges between purely 
religious functionaries. i^Afacleod^ C. J, and Fawcett^ 

/.) Andaniswami z/. Totadswami. 

45 Bom. 590 : 60 I. C. 907 : 23 Bom. I. R. 75. 

- —S. 9— Religious offlce —Upadhyaya of caste^ 

VnXXv^ Interference—Inf unci ion. 

The right to officiate in a vrtti as Upadhyaya of a 
caste and to receive the perquisites of the vritti is 
immoveable property and the holder of the office is 
entitled to restrain intermeddlers by an injunction from 
interfering with the office. Acquiescence for ten years 
in the interference would disentitle the plaintiff to the 
injunction. {Afacleod, C. J. and Fawcett, J.) GIR- 
JaSHankaR V. Murlidhar. 22 Bom. L. R, 1202 : 

59 I. C. 271 : 45 Bom. 234. 

-S. 9 —Civil Courts are not debarred from 

trying a suit to contest tht validity of an election by 
reason of S, of the Bengal Village SelFGo7>ernment 
Act—Bengal Village Self-Government Act (V of 
S, SI. 
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It is not the intention of the Legislature to set up 
the Divisional Commissioner as the person ftnaliy to 
decide questions of franchise to the annulment of the 
Oldinary Civil Courts’ right to decide such questions, 
and the Civil Courts are not debarred from exercising 
their ordinary powers to try al! suits under their gene¬ 
ral power under S. 9 , Civil P. including a suit to 
contest the validity of an election. {Suhrawardy and 
Duval, //.) NaSARUDDIN MaNDAL v. ANANTH 
Nath. 52 Cal. 943 : 90 I. C, 700 : 

A. I. R.1926 Cal. 279 

-S. ^^President of the Legislative Council — 

Decision if can be challenged in Civil Court—-Iniunc- 
tion—Power of a High Cou^'t to issue—Jurisdiction. 

The proceedings of a subordinate legislature like the 
Dengal Legislative Council can be questioned in 
Courts : the High Court is a superior Court of Record 
and prima facie no matter is deemed to be beyond the 
jurisdiction of the Court unless it is expressly shown 
to be so. J3y the word “ jurisdiction ” is meant the 
authority which the Court has to decide matters that 
are litigated before it, or to take cognizance of matters 
presented in a formal w'ay for its decision. The Pre¬ 
sident of the Bengal Legislative Council was held as 
not immune from the jurisdiction of High Court. 

\C,C. Chose, j.) Kumar Shankar Rov Chow- 
DHURi V. H. E. A Cotton. 4o c. l. j. sia ; 

A. I. R. I92j Cal. 373. 

-^- ^-^—/urisdiction of Civil Court—Suit by 

one director against another in a Company—Iniunction. 

A suit by one director against the other directors of 
a limited Company for an injunction restraining the 
latter from preventing him from acting as such is 
maintainable in a Civil Court. {^iVeivbould and Chose, . 

//•) Sarat Chandra Chakravarthy 2/. Tarak 
Chandra Chatterji. oi cai. 916 : 

28 C. W. N. 803 I 82 I. C. 405 : A. I. R. 1924 Cal. 982. 

®* ^ Civil right—Ptght to set aside award. 

Though it is open to a party dissatisfied with a pri- 
yate award to w’ait till his adversary seeks to enforce 
It by the summary process prescribed by the Arbitra-' 
tion Act (.1^ of 1899 ) and then contest it by filing 
such objection as are allowed by the law, that is not 
his sole remedy and does not take away the remedy 
open to him of bringing a suit to set aside the award 
on the ground that no contract providing for a refe¬ 
rence to arbitration was made or that the contract, if 
made, was not enforceable by reason of fraud or mis¬ 
representation. i^Skadi Lai, C. /. and Campbell, 
J .) Jai Narain £abu Lal V . Narain Das Jaini 
MaL. 3 Laii. 296 : 69 I. C. 583 : 

A. I. R. 1922 Lah. 369. 

-S. 9— Honour—Right to temple honours. 

A claim merely to establish the plff.’s right to cer¬ 
tain tqmple honours as the Curikar of a caste is trot 
cognizable by Civil Court. 7 Mad. 91 ; 2 Bom. 476 ; 10 
Bom. 233 ; 19 Mad. 62 , Ref. (^Spencer and Ramesam, 

//.) Bapu PuJari V. Thukra Guricara. 

41 M. L. J. 287 : 63 I. C. 115 : (1921) M. W. N. 395. 

■“ S, 9 Debt incurred after order of adiudica- 
iton, though not proveable under the Insolvency Act, 
can be sued on in the ordinary Civil Court—Provincial 
Insolvetuy Act ( 1920 ), S. 28 . 

The jurisdiction of a Civil Court to try a suit in res* 
pect .of a debt or liability incurred by an insolvent 
after the order of adjudication, is not barred by the 
Provincial Insolvency Act. Such a debt or liability is 
not proveable under the Insolvency Act iKinkhede, 

A. J. C.) HIRALAL V. TULSIRAMi 

80 I. C. 946 : A. I. R. 1925 Nag. 77. 

®— Jurisdiction—Allegations in the plaint 

T 0 be taken as correct until trial on the merits. 

Q. D.—VOL. I—36 
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The jurisdiction of Courts depends upon the allega¬ 
tions made in the plaint and not upon those which 
may ultimately be found true. The allegations may, 
after the trial of the suit, be held to be unfounded 
and in that case the suit would be dismissed, not be¬ 
cause the Court had no jurisdiction, but because the 
allegation on which it was based were found to be un- 
true. ^ At the same time the Court would have no 
jurisdiction merely because there was an assertion in 
the plaint that the» act objected fo was ultra idres. 
The plaint must make distinct allegations of fact or 
of law, how the act was ultra vires {Dhobley, A. /. 

C.) Municipal Committee, .Malkapur Amrit 

WaMAN DaL.\L. 18 N. L. R. 121 : 65 I. C. 532 : 

5 N. L. J. 214 ; A. I. R. 1922 Nag. 10. 

~ S. 9 Suit of a civil nature—Ghats or Chau- 

fits in a sacred river—Pees paid for services rendered 
at Suit for share — .Maintainability. 

Chaukis are well-understood spots on the banks of a 
sacred river where one or other of the members of the 
family of priests used to sit, receive his clients and 
help them in the observance of their religious ceremo¬ 
nies connected with the river such as bathing, etc. 
The gains made by the performance of services at 

these spots are property in law and a suit fora share 

in the business resulting in such gains is maintainable 
as a claim of a civil nature within the meaning of S. o 
of the C. P. Code. 18 A. L. J. 679 ; 21 A. L J. 358 ; 
43 A. 581 Ref. {JVazir Hasan and Heave, A. J. Cj.) 
Mt. Rachhpal V . Mt. Chandresar. 

27 0. C. 114 : 10 0. L, J. 595 : 
78 I. C. 256 : A. I. R. 1924 Ordh 252. 

^ Suit for fixing liability of defendant 
regarding revenue for which plaintiff is liable is a 
civil suit. 

Where the suit is not a suit for partition of revenue¬ 
paying lands, and the plaintiff does not ask the Court 
to separate the Government revenue as between the 
plaintiff and the defendants, but invites the Court to 
fix the liability of the defendants in regard to the 
Government revenue for which the plaintiff is liable to 
the Collector. Held, this is a suit of a civil nature. 
K,Das and Ross, JJ ) GUL.\M ChaND v. DuKHI RaI. 

A. I. R. 1924 Pat. 795. 

-^S. lO—i/’. P, Land Revenue Act {III of 1901 ), 

S. Suit for partition pending in Revenue Court 

Suit in Civil Court for partition of house is not 
barred. 

The Revenue Court has no jurisdiction to partition a 
house, i. e., partition the buildings, at all. It can 
partition the site occupied by a house along with other 
land in a village. If in making a partition it is neces¬ 
sary to include in the portion allotted to one co-sharer 
the land occupied by a dwelling house or other build¬ 
ing in possession of another co-sharer the latter can, 
under S. 118 of the Land Revenue Act, be allowed to 
retain it (the land) with the buildings thereon on con- 
cUtion of his paying a reasonable ground rent to the co¬ 
sharer in whose portion It may be included. Hence the 
pendency of a suit for perfect partition in a Revenu e 
Court is no bar to a suit in a Civil Court for possession 
of a certain share of a house bj’ partition thereof. If 
a house is in the occupation of one co-sharer and the 
site is allotted to another, it would be retained by the 
occupier of the house on payment of a rent to be fixed. 
1924 All, 854 Foil. {Sulaiman and Daniels, JJ.^ 

Kulsum Bibi V. Md. Ismail. 23 A. L. J. 585 : 

_89 I. C. 186 : A. 1. R. 1926 All. 677. 

;-’S' 10 —Khudkasht can only be held by a pro¬ 

prietor in Possession-Mortgage of proprietary lands — 
Sale of equity of redemptio7t—Position of the vendees 
in respect of such land. 
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A'hmikashi can only be held by a proprietor who iy 
in po-'ses-sion. When a proprietor makes a transfer he 
loses his sir and khudJctishi rights under S. 10 of 
the Tenancy Act even in the land which he had been 
cultivating for 12 years and becomes an exproprietary 
tenant. He oljviously cannot claim k/mdkas/it rights 
in land which he only begins to cultivate at the time 
when he loses his possession. (A'yrr.r and Dmiicis^ 
yy.) (iUI.AH SiNt'.H ?' SHIB LaL. 

21 A. L. J. 331 : L. R. 4 A. 206 (Rev.) : 

74 I. C. 286 : A I. R. 1923 All. 347. 

— —_S. 10— !uterlocutory orders can be passed not- 

7i’it//sfandin^ stay of suit. 

Notwithstanding an order staying suit under S. 10 
interlocutory orders such as ortlers for receiver for an 
injunciion or attachment before judgment could be 
passed, i^.^faelevd, C. y. and Shah. _/.) SeNaJI 
I'ANNAJI. 23 Bom. I/. R. 1228 : 46 Bom. 431 : 

64 I. C. 580 : A. I. R. 1922 Bom. 276. 

■ -S. 10— Stay of suits — Connected suits — 

Appeal. 

S. 10 of the C. P. Code does not apply unless the 
previous suit is before a Court which is competent to 
grant the relief claimed in the subsequent suit. A 
landlord instituted two suits for cesses against the 
tenants and obtained a decree which was appealed 
against by the tenants. Pending the appeal, the land¬ 
lord brought a suit for rent against the tenants for a 
‘•ubsequent period and the tenants applied for stay of 
the suit pending the decision of the appeals. Iletd^ 
that this was not a case to which S, 10 of the C. P. 
('ode applied. i^Rankift, y .') CHOWOHIjRY JaMINI 

Nath Mullick v. M idnapokk Zemindari Co. 

27 C. W. N. 772 ; 75 I. C. 231 : 

A. I. R. 1923 Cal. 716. 

-S. 10— Order refusing slay of suit under 

S. I o— /siterference. 

An order refusing to stay the trial of a suit under 
S. 10 , C. P. Code, is re\ isable. if the court refu.ses to 
exeicise the jurisdiction vested in it by law. {Zafar 
A/i, y.) Mehtab Shah Ai.i Haidar Shah. 

82 I. C. 234 : A. I. R. 1926 Lah. 144. 
■■ —S. 10 —Case derided—Order ref using'to stay 

suit tinder S. lO —ff capable of rc7'ision. 

An order refusing to stay a suit under S. 10 . C. P. 
C'ode is not “a case decided” within the meaning of 
S. 115 , C. P, Code and as such not open to revision. 
{Abdul Raoof, y.) KaGH SINGH ?/. HHAGWAN DaS. 

A. I. R. 1924 Lah. 567. 

-- S. 10 —Order refusing stay — A'o revision. 

An order under S ic for stay passed is not a deci¬ 
sion of a case within the scope of S. 115 , C. P. Code. 
{Martineau. /.) THE FIRM OF ISHER IMS DhaRAM 
CHAND ?. THE FIRM OF lJUTA MAL DURGA DaS. 

4 Lah. L. J. 425 : 67 I. C. 870 : A. I. R. 1922 Lah. 54. 
-S. 10— Applicability. 

S. 10 of the Code does not apply unle.ss every matter 
in dispute is directly and substantially in issue in the 
two suits and the parties are the same. {Martineaii^ 

/.) Bishen Devi v. Bishenchand. 

61 I. C. 830 (Lah.). 

-S 10 —Mortgage suit by insolvent’s mart' 

gagee—Application by receiver tinder S. 53 , Provin¬ 
cial Iftsolvency Act., respecting the mortgage—Court 
trying the mortgage suit does not cease to have iuris- 
dictioti over the suit—Proper course is to stay mortgage 
suit—Application for stay should be made to the Court 
trying suit or any other Court having penver to stay — 
Provincial Insolvency Act. S, 53 . 

The proper course, in cases where a civil suit is 
pending on a mortgage and w'here the Official Receiver 
applies to the Insolvency declaration that 


the mortgage is bad under S. 53 , would be to have the 
proceedings in the suit stayed till the disposal of the 
application by the Insolvency Court. It would save 
time and trouble if the proceedings in the civil suit are 
stayed pending the disposal of the application under 
53* ‘ he order of the Insolvency (f^ourt under S. c-t 

would be binding upon the parties ; and the ordinarv 
Civil Court would therefore not be able to execute the 
mortgage decree passed by it. The application must 
be made either to the Court in which the civil suit is 
pending or to a Court w’hich has power to stay the 
proceedings in that suit. But there is no warrant either 
in law or in practice for the contention that the pre¬ 
sentation of an application to the Insolvency Court 
for an order under S. 53 takes away the jurisdiction of 
the Civil Court to proceed with the suit of a secured 
creditor. It does hot follow that because a transaction 
is void under S. 53 , therefore, the mortgagee has no 
remedy against the mortgagor. The transaction under 
S. 53 is only voidable and not void. The jurisdiction 
to set aside a transaction which is good against the- 
mortgagor, but not good against the general body of 
creditors, is an exclusive jurisdiction of the Insolvency 
Court But that does not take away the jurisdiction 
of the Civil Court to proceed with tlie mortgagee’s- 
.suit to decree. A mortgage w hich is voidable under 
S. 53 is only voidable to the extent to which the pro¬ 
perty transferred is necessary to satisfy the creditors 
of the insolvent. {Pci-adoss and Wallace, yy.) OFFI¬ 
CIAL RECEIVER OF COIMBATORE C/. PaLANLSWaMI 
CHETTI. 49 M. L. J. 203 : (1925) M. W. N. 672 • 

88 I. C. 934 : A. I. R. 1926 Mad. 1061. 

' S. 10 —Matter in issue** means entire subject 
in contro 7 >ersy and not main question involved. 

“Matter in issue” should not be construed as mean¬ 
ing the main question involved in the suit. The real 
intention of the Legislature in framing S. 10 was 
merely to prevent later suits relating to the same sub¬ 
ject-matter being tried before an earlier suit relating to- 
.the same subject-matter is tried and disposed of. The 
expression “matter in issue” has reference to the entire 
subject in controven^y between the parties. {Srinivasa 
Aiyangar, y.) N. K. I. KUBEPAN f.'AMBUDRI t/. P.K. 
Roman Nair. 48 M. L. J. 251 : 88 I. C. 421 : 

A I. B, 1926 Mad. 574 (1). 

--S. 10— Stay of suit — Suit not between the 

same parties—Common questions, 

S. lo, C. P. Code, does not authorise the stay of a 
subsequently instituted suit where the prior and the 
subsequent suits are not between the same parties or 
between parties under whom they or any of them claim 
litigating under the same title, even though the two 
suits involve some common questions. 42 A. 290 ; 4 ? 
C, 926 . Ref. (Odgers, /.) RaMAKRISHNA PlLLAl v, 
KrISHNASWaMI PILLAI. 15 L, W. 667 : 

68 I. C. 167 : (1922) M. 'W. N. 621: 

A. I. R. 1922 Mad. 82L 

^—^S. 10 —Stay of suit^Common issues—Same 
parties. 

An applicant under S. lo, C. P. Code, for stay of a 
suit is bound to show that the “matter in issue” in the 
suit is directly and substantially in issue in the pre¬ 
viously instituted suit. It is not sufficient that there 
are some issues common to the two suits. The matters 
in issue in the two suits must be identical. The Court 
cannot apply S. lo where the determination of the two- 
suits depends not merely upon the decision of the com¬ 
mon issue but also of other and entirely different issues. 
24 C. L. J. 514 Foil. {Venkatasuhba Rao, y.) KOTA 

Sreeramulu V. Kota Sreeramula. 

15 L.W. 646: 70 I. C. 682 : 31 M. L. T. 360 (H. 0.) : 

A. I. R. 1922 Mad. 304. 
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--Ss. 10, 11, 47 and 0. 34, Rr. 7 and 

gage—Decree for redcmpijon—Omission io execute — 
Second suit for redemption on the same mortgage^ 
juhether maintainabU —Res judicata— Rctnedy to the 
second plaintiff. 

Where a suit for redemption has been instituted by 
one of the mortgagors for the redemption.of the entire 
property and a decree has been passed therein but not 
executed a subsequent suit by the other mortgagor for 
redemption of the same mortgage is barred bj’ the rule 
of res iudicata. 43 B. 334 dissented from. 5 O. L. J. 
43 referred to. A suit for redemption of a mortgage by 
a co-mortgagor muit be deemed to be a suit brought 
in a representative character, i O. W. N. 640 referred 
to. Where the decree for redemption passed is not 
executed, the suit must be taken as pending and S. 10 , 
C.. P. Code would be a bar to proceeding with a 
second suit. The plaintiff in the second suit however 
can proceed with the previous suits where it was left 
off. {Da/a/^ J. C. and IVazir Hasan^ A. J. C.) 

Narain z'. Gaya Deen. l 0 . W. N. 910 : 

87 I. C- 290 : A. I. R, 1925 Oudh 696. 

^S. 10— Does not bar suit nor justifies dismissal. 

A suit cannot be said to be premature under S. 10 
if there is a valid cause for it. S. 10 does not bar a 
suit nor can a Court dismiss a suit under the section 
{Jwala Prasad and Ross, //.) MUSAMMAT DULJIN 
SONA KUERs/. MuSAMMAT BIBI ALE FaTIMA. 

77 I. C. 157 : A. I. R. 1925 Pat. 201. 
“ ' Ss. 10 and 11— Applicability of — Miscellane¬ 

ous proceedings—Lazo of procedure. 

I he word‘ suit” in S. 10 , C. P. Cotie, includes 
appeals and miscellaneous proceedings also. S. 141 , C. 
P. Code, is wide enough to make the provisions of S. 10 , 
C. P. Code, apply to arbitration proceedings. One of 
the essential conditions to attract the applicability of 
S. IO, C. P. Code, is, that the same party must be con¬ 
cerned in both the proceedings or the parties under 
whom any of th,em claim, litigating under the same 
title. {Raymond, A./. C.) In the matter of FIRM 
OF JAINARAYAN BaLU I.AL. 16 S. L. R. 79 : 

66 I. C 796 : A. I. R. 1922 Sind 6. 

-S. lU 

Adverse F.nding. 

Applicability and Scope. 

Cause of Action. 

Co-defendants. 

Competent Court. 

Compromise or Consent Decree. 

Connected or Cross Appeals and Suits. 

Co-plaint ffs, \ 

Directly and Substantially in Issue. 

Ezecut:on Proceedings. 

£z*parte Decree 

Fraud. 

Heard and Finally Decided. 

Issue of Law. 

Judgment In PersoiMm. 

Leave to withdraw Suit. 

Litigat ng under the same Title. 

Might and Ought. 

Miscellaneoi^s Proceedings. 

Parties and Representatives. 

Plea of. 

Prior Decision, 

Question of Law. 

Representative Suit. 

-S. 11 (Old Section 12). 

See also C. P. CODE, O. 2 , R. 2 . 

V Adverse Finding. 

-S. 11 —Adverse fiftdiftg —Res judicata. 


C. P. CODE (V OF 1908), S. 11—Adverse Finding. 

An adverse finding against the defendants in whose 
favour a decree is passed will not sustain a plea of res 
Judicata but will \z.y o7ijis on them of displacing the 
finding. {L.j>d Duiiedin.') MIDNaPUR ZemindaRI 
Co., Ltd. V, Narayan Roy. 48 Cal. 460 : 

14 L.W. 266 : 30 M L. T. 279 : 64 I. C. 231 : 

48 I. A. 49 : A- I. R. 1922 P. C- 241 (P C.). 

-S. 11— Adverse findizig—IVlicJi operates as res 

' judicata. 

Where a suit in ejectment is dismissed on the ground 
that the defendant’s tenancy had not been terminated, 
an extra finding that the defendant had no right of 
occupancy in the suit land does not operate as res 
judicata in a subsequent suit. {Fremantle. S. M. 
af/d Burn,/. AI.) SRIPAT SAHAI V. KaM .\UTAR 
CHAUBE. L. R. 5 a. 3 (Rev.). 

- S. W—Adi'i'rse finding — Decree in favour of 

party — Effect. 

Where a decree is one of dismissal in favour of the 
defendant, but there is an adveree finding against him 
on one point, he cannot appeal and tliere is no ques¬ 
tion of res Judicata. Cases where a decree is based on 
two grounds either of which is sufficient to support the 
decree, stand on a different footing. ^Chatterjee and 
Pearson, JJ.') RaJENDRA KiSHORE CHOUDHURY 

Kdmud Ban Mahata. 67 I. C. 271 : 

A. I. R. 1923 Cal. 297. 

■ -—S \\-~Adverse finding—Where suit is dis¬ 
missed against a deft, hut Judgment contains finding 
adverse to him, he can rc-agitate the (/uestion decided 
on by the finding. 

Where the plaintiffs in previous suit abandoned 
their rights to claim a mortgage decree against the 
defendants and the defendants against whom the suit 
had been dismissed had no right of appeal upon the 
finding as to the nature of the debts and therefore the 
question was not finally decided as between the 
opposing parties to the suit: 

Held, the question could be re-agitated. {Spencer-, 
O. C. J. and Sriniz'asu Aiyangar, J.') KUPPCSWaMI 

Goundan V. Marimuthu Goundan. 

47 M.L.J. 487: 20 L. W. 783 : (1924) M. W. N. 807 : 

82 I. C. 438 : A. r. R. 1925 Mad. 52. 

— - S. 11— Adverse finding—Party againt whom 
suit is dismissed • IIoiv far affected by findings—-Ap¬ 
pealability — Suit for declaration and consequential 
relief—Form of decree. 

Where a point adversely decided against the defen¬ 
dant in a suit is correctly and substantially in issue 
in the suit and where in other proceedings the 
matter would be res judicata, he is entitled to appeal 
against the decision even though the suit was decided 
in his favour on some other ground. The true test in 
cases of this kind is to see not merely the forum but 
the substance of the decree and the judgment. In 
suits where declaration and consequential relief are 
sought and tJie consequential relief is refused, because 
the court is against the plaintiff’s rights which he 
seeks to declare, it’would be better if the decree for¬ 
mally embodied the result of the declaration but even 
if It dots not do so but simply dismisses the suit, the 
decree in substance is one where the declaration is 
refused. {Kumaraswami Sastri, J,) NimmaGADDA 

venkateswaralu V. Bodapai I Lingayya. 

20 L. W. 63 .* 47 Mad. 633 : 1924 M. W. N. 491 r 

A. I. R. (1924) Mad. 689. 

~ Adverse finding-^Dccree in favour of ee 

party—Not res judicata. 

In a suit instituted by plaintiff to eject the defen¬ 
dant from certain land, the latter pleaded that he had 
a permanent tenancy and in the alternative, that even 
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C P. CODE (V OF 1908), S. 11—Adverse Finding. 

if he was a yearly tenant, the tenanc-i* had not been 
determined by a valid notice to quit. The trial Court 
found that the defendant had failed to establish a 
permanent tenancy but dismissed the suit holding that 
the defendant was a yearly tenant and there was nO 
proper notice to quit. On appeal by the plaintiff the 
appellate Court upheld the dismissal of the suit on the 
ground of want of a notice to quit without deciding on 
the plea of permanent tenancy- In a subsequent suit 
in ejectment brought by the plaintiff after due notice, 
the defendant again set up a permanent tenancy. 
Held, that the decision in the prior suit did not ope¬ 
rate as resindicata and that the plea of permanent ten* 
ancy was open to the defendant in the subsequent suit. 
{A'ris/tiiafi and IVa/ler, //.) RaMASWAMY REDDI 
v. TaLAIVASAL MaRUDAI REDDI. 46 M. L. J. 198 : 

47 Mad. 453 : 19 L. W. 377 : 

34 M. L. T. (H. C.) 62 ; (1924) M. W. N. 241 : 

A. I. R. 1924 Mad. 469. 

■ ■■ — —S 11— Adz’erse finding — Heard and finally 
decided—Suit dismissed—Findings against successful 
Party—If res judicata. 

A decision cannot be said to be based on a finding 
unless an appeal can be preferred against that find¬ 
ing. When a suit is decided in favour of the defendants 
but there i.s a finding adverse to them, that finding is 
not res judicata against them, as they could not have 
appeale^l against the finding. {Bafier, J. Cf) MT. 
GlRjARAlr^ PURSHOTTAM DaS. 

A. I. R. 1924 Nag. 333. 

Applicability and Scope. 

_S. 11— Applicability and Scope—Decision in 

interlocutory orders operates as Res judicata in subse' 
qnent stages of the same proceeding. 

A decree-holder consented to the appointment of 
Receiver of judgment-debtor’s property but shortly 
after such appointment he applied for Receiver’s 
discharge. His application was dismissed. Held, 
that this decision operated as bar to the trial 
of a second application for Receiver's discharge. The 
binding force of such a judgment depends not upon 
S. 11 but upon general principles of law. 11 I. A. 37 : 
48 I. A. 187 Affir. {Lord Shazo.) RamESHWAR 

Singh Bahadur v. hitendra Singh. 

47 M. L. J. 286 : 5 P. L. T. 491 ; 20 L. W. 456 : 

81 I. C. 576 : 35 M. L. T. 182 : 22 A. L, J. 968 : 

L. R. 5 P. C. 175 ; 26 B. L. R. 1153 ; 

40 C. L. J. 431 : 29 C. W. N. 43 : 

A. I. R. 1924 P. C. 202 (P. C.). 

■ -S. 11— Applicability and scope — Section is not 
exhaustive- 

A question at issue between the parties once heard 
and finally decided binds the parties at subsequent 
stages of the same suit, under general principles of law' 
though not under S. ii. But for such a principle, 
there would be no end to litigation. 6 All, 269 (P. C.) 
Foil. {Lord Buehmaster.) GEORGE HeNRY HoOK v. 

Administraior-Generae of Bengal, 

40 M. L. J. 423 : 48 Cal. 499 : 48 I, A. 187 : 

19 A. L. J. 366 ; 29 M, L, T. 336 : 

(1921) M. W. N. 313 : 33 C. L. S. 405 : 

3 U. P. L. R. (P. C.) 17 : 23 Bom, L. R 648 : 

25 C. W N. 916 : 60 I. C. 631 ; 

14 L. W. 221 (P. C.). 

-S. 11— Applicability — Decision on question of 

law. 

On the question whether a fiinding on a matter of 
law’ can make the matter res judicata it is difficult to 
reconcile the decisions. But a finding on a mixed 
issue of law has undoubtedly the effect of resjudicala, 
{Fremantle, S.M.) SHEO GOVIND RaI KHAK- 


C. P. CODE (V OF 1908), S. 11—Applicability and 

Scope. 

HNU KunJara. . L R. 6 A. 226 (Rev.). 

-S. 11— Applicability and scope — Decisiott 

among parties out of Court may be res judicata. 

IValsh, J.—Obiter :—A decision between the par¬ 
ties out of Court in the course of a suit is governed by 
the principles of res tudicata, independently altogether 
of the special provisions of S. ii of the Code, {Walsh 
Kanhaiya Lai and Aluherji, JJ.) GaJENDRA Singh 
V. Durga Kumari. 23 A. L. J. 661 • 

A. I. R. 1925 All. 603 (F. B.)! 

- S. 11 —Applicability and scope of—Not ex- 

kaustive—Status of wife—If decision between husband 
and wife binding on father. 

S. II, C. P. Code, is not exhaustive. 

A decision in a suit between a husband and wife as 
to whether they were divorced or not cannot be re¬ 
agitated in a suit by the father against one of them. 
{Mukerii, J.) Mx. KHATOON BIBI v. NaZIR. 

A. T. R. 1924 All. 816, 

I.— S. 11 —Applicability ind scope of. 

The pre-emptor impleaded in his suit only one out 
of the four brothers, alienees out of the property pur¬ 
chased, due to a mistake of fact. His suit was decreed, 
and the entire consideration having been realised by 
the alienee who was impleaded, he was given formal 
possession. His application for mutation was resisted 
by the three brothers of the alienees w’ho were not im¬ 
pleaded and their objection was allowed except for | 
share. In a suit for the possession of the property 
released in favour of the three brothers or in the alter¬ 
native for a proportionate refund of the pre-emption 
money, it was found that the four brothers were se¬ 
parate. Held,^. II had obviously no application. 
{Kanhaiya Lai, /.) RAM BaLI SINGH v. SHIAM 

Sunder MisIR. A. I. R. 1922 All. 476. 

- S. 11 — Applicability and scope of—Question 

/<? res judicata should be decided with re/erence to 
S. 11 only 

Where it is contended that an issue'should not be 
re-tried inasmuch as it was directly and substantially 
tried in a former suit between the same parties, the 
question has to be determined upon the , provisions of 
S. 11 of the C. P. Code, and it is not open to rely upon 
the principle of finality which forms the basis of the 
general law of res judicata apart from those provisions. 
5 Bom. 387 Dist. {Aluherji, y.) CHHADEK KaRIKAR 
V. Ali KaviraJ. a. I. R. 1926 Cal. 1046. 

- S. 11— Applicability—Applies to rent suit. 

Decision in a previous rent suit whether ex parte or 
not operates as res judicata in a / subsequent rent suit 
even fora different period if any question w'hich arise.s 
in the suit or which if objections were taken by a party 
ought to have been decided has been decided thereby. 
{Stthrawardy and Duval, JJ.^ SHIB CHANDRA Ta- 
LUKDAR V. LaKHI PRIYA GUHA. 29 C. W. N. 263 : 

40 C. L. J. 507 : A. I. R. 1925 Cal. 427. 

-S. 11 — Applicability—Appeals from preli¬ 
minary and final decrees. 

An appeal against a preliminary decree filed on a 
date subsequent to the date of the final decree is bar¬ 
red but in the circumstances of the case the appeal 
w’as allowed to be converted into an appeal from final 
decree- {Mookeriee and Suhrazvardy, JJ-^ NaNIBALA 
DaSI V. ICHHAMOYF.E DaSI. 40 C. h. J. 291 : 

64 I. C. 674 : A. I. R. 1925 Cal. 216. 

- S. 11 — Applicability—Findings on several 

issues — Decision how far res judicata— Exhaustive* 
The principle which prevents the same case from 
being twice litigated is of general application and is 
not limited by the specific words of the C. P. Code. It 
is a well settled rule that an estoppel is not confined to 
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Scope. 

the judgment but extends to all facts involved in it as 
necessary steps or ground work ; in other words, a 
judgment operates by way of estoppel as regards 
all findings which are essential to sustain the judgment, 
though not as regards all the findings which did not 
form the basis of the decision or were in conflict 
therewith. 48 I. A. 49 ; 12 B. L. R. 391 : 6 C. L. J. 
621 ; II C. L. J. 461 : 28 M. 338 Rel. on. {Alookerue 
and S74hra7vardy^ J/.) DWIJENDRA NaRAYAN ROY 
V. JOGESHCHANDRA J)E. 39 C. L. J. 40 : 

79 I. C. 520: A. I. E. 1924 Cal. 600. 

-S, 11— Applicabihty and scope—Rent suit — 

Decision when res judicata. 

The decision in a rent suit is conclusive upon ‘one 
point and one point alone, namely, that tbe defendants 
were not the tenants of the plaintiff during the years 
for which rent was then claimed. (^Mookerjee and 
Choiznery J J.) SVAM LaLL N.4SU.^ 7>. BRINDABAN 
Chandra. 72 I. c. 6 od : A. i. r. i 924 Cal. 4 0 . 
- — S. 11 —Applicability to rent s//it — B. T. Act. 

Whether the decisions in the rent suits can operate 
as res judicata where the former suit was for payment 
of rent the new suit for fixation of fair and equitable 
rent under very different set of circumstances. (C. C. 
Chose and Chotznery J/.) DeBI PrOSaD v. OFFICIAL 
Trustee. 37 C, L. J. 314 : A. I. R. 1923 Cal. 333, 
— S. W—Applicability — Binding in unnecessary 
suit can create res judicata. 

A finding contained in a decree in a suit which the 
plaintiff was not bound to institute but which he as 
a fact instituted can very well operate as res judicata. 
It is not the law that a finding given in a suit which is 
perhaps an entirely useless suit and need not have 
been instituted at all does not create res judicata in a 
subsequent suit which concerns the same matter if the 
remaining requirements of law as found in S. ii have 
been fulfilled. There is absolutely no necessity for 
res judicata to arise that the suit must be one which 
the plaintiff was bound to institute. The conditions as 
X.O res judicata are only the following. The matter 
directly and substantially in issue in the subsequent 
smt or issue must be the same matter which was 
directly and substantially in issue either actually or 
constructively in the former suit. The former suit 
must have been a suit between the same parties or 
between parties under whom they or any of them claim, j 

The parties as aforesaid must have litigated under 
the same title in the former suit. The Court w’hich 
decided the former suit must have been a Court com¬ 
petent to try the subsequent suit or the suit in which 
such issue is subsequently raised. The matter directly 
and substantially in issue in the subsequent suit must 
have been heard and finally decided by the Court in 
the first suit, {^Abdul Raoof and Moti Salary JJj) 

Hatti Khan v. mt. Almo. 

78 I. c. 3 : A. I. R. 1925 Lah. 160. 

S. 11 — Applicability—Suit for rent against A 
and B—A alleging lessorskip of B 7vho “luas ex parte 
—Suit decreed against A and B—Next S7<it for rent 
of same property against C and B—C is bound by de- 
cisioit against B though not as res judicata. 

Defendant No. i in the suit was a tenant. In a 
previous suit for rent by the plaintiff against another 
tenant of the same property the defendant pleaded 
that he had obtained a renewal from the 2 nd defen¬ 
dant who was also the 2 nd defendant in that suit. 
The 2 nd defendant was ex parte. It was decided 
that the 2 nd defendant had no right to manage the 
property. 

Held that the point as to the 2 nd defendant’s right 
to manage the property was res judicata in the sub- 
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sequent suit between plaintiff and defendant 2 . Also 
it was binding on the ist defendant though not a.s res 
judicata. 13 V. L. J. 38 and 17 C:. W. N. 627 Foil, and 
44 M. 77 S Applied. {V cnkatasnbba Rao, /.) 
Cheriakkatavan Koran v. Kokoth Amimai.u. 

A. I. R. 2925 Mad. 1025. 

--S. 11 — Applicability and scope —Res judicata 

in the same suit possible. 

The principle of res judicata is applicable to all 
orders passed in the same suit between the same 
parties when the question arises in subsequent pro¬ 
ceedings in the suit. (48 Cal. 409 (P. C.), Foil.) 
{A'umar.iszoatni SaStri, /.) ABDUL WaHAB v 
M. ROKIa Bibi. A^I R. 1924 Mad. 406. 

S. 11 - Applicability—Decree for sole on mort- 
Sage Rurchase——Decision of smt after mortgage but 
before purchase, not res judicata. 

A purchase in auction sale in execution of a moit- 
gage-decree for sale as also the proceedings in which 

the decree was obtained are part of the working out 

of the^ rights of the mortgagee under his mortgage. 
The rights of the purchaser are not therefore affected 
hy res judicata by the decision in a suit subsequent to 
the mortgage though previous to the purchase. 
field and Venkatasubba Rao, //.) RaYABHARAN 

SaRamma 7a DevapuraJala Gangayya. 

A. I. R. 1922 Mad. 390 (1). 
S. 11— Applicability and scope — Assignment 
of decree—Dismissal of execuHoti petition hy assignee 

Decree-holder—Subsequent petition by assignee from 
the assignee. 

An assignee of a decree applied for execution • the 
same was dismissed on the ground that there was no 
evidence to prove the assignment. Subsequently the 
assignee re-assigned the decree to the ^assignor, who 
assigned it to another. This person applied for exe¬ 
cution. Helcty that the petitioner as being the repre¬ 
sentative of the original assignee was bound by the 
order on the original execution petition filed by thf» 
assignee and could not maintain the petition. (RTotTai 

A.y.C.) PaNDURANG 7/. Sambhasheo. 

^ _ 21 N. L. R. 159. 

■-——S. 11 — .applicability—Finding on the right to 

mortgage in a prezdous suit, whether operates as res 
judicata in a subsequent suit relating to a right to sell. 

There is an essential distinction b'etween a transfer 
by way of lease or mortgage and a transfer by w’ay 
of sale where different considerations apply. 
Therefore, a finding in a previous suit on the right to 
mortgage does not operate as res judicata in a subse¬ 
quent suit where the question in issue is the right to 

sell rights in a grove. 15 O. C. 91 referred to. 

A. J. c.) Ganesh V. RaJa Suraj Bakhsh Singh 

2 0 . W. N. 944 : I. R. 6 0. lid] 

S. 11, Expl. IV— Applicability and scope\ 

The failure by a defendant to raise a ground of 
defence which he cannot lawfully raise in a particular 
suit does not debar him from subsequently suing on 
that ground. (Dalai, /. C.) Ganesh PraSad z/. 
JOT Singh.A. I. r. 1925 Ovdh 719. 

II Applicability—Froperty involved in 
the t7vo suits need not be the same. 

For the application of the principle of res judicata 
it is not necessary that the subject matter, in the sense 
of the property, involved in the two suits should be 
the same. (IVazir Hasan, A. J. C.') ALI MaH0MEI> 

Shah v. Gauri Shankar Lal. 2 0 . w. N. 430 : 

_I2 0. L. J. 524 : A. I. R. 1925 Ondh 444. 
Applicability — Subject-matter need not 
be identical in both suits-—Issue must be the same. 

It is not necessary to the application of the rule of 
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restha subject matter of the two suits 
should have been identical. It is enough if the issue 
determined is the same. 12 1. A. 16 Foil. {_£>anit'ls, 
/. C.) MaH.\NT KaM Das HHAGWAN Kunwar. 

12 0 L. J. 248 : 2 0. W. N. 292 : 

A. I. R. 1925 Ondh 390. 
— S. 11— Apf>lieability and scope. 

A dismissal under O. 9 , K. creates x\o res ludicata. 
{DalalyJ.C. ami P/ea7'c\ A./.C.) MOHAMMAD 
HaSaN Ar.I HOiDER. 28 0. C. 8 : 85 I. C. 609 : 

12 0. L. J. 1 : A. I. R. 1925 Oudh 337- 

- . ■■ —S. 11— Applicability and scope — Principle is 

to avoid repeated litigation as to same matter. 

The underlying general principle of the rule of rcs 
fudicata is that persons should not be harassed by re¬ 
peated litigation about the same subject-matter. (20 
Cal. 79 (I*. C.), Foil.) {IVazir Hasan., A. J. C.) 
GaUKI MISRA r'. Mohan. 80 I. C. 847 : 

A. I. B. 1925 Oudh 118. 

_ S. 11— Applicability and scope —/decision on 

issue may be res judicata— need not be same 
The fact that in the subsequent suit the property 
which is the subject-matter of the dispute is not iden¬ 
tical with the property which was in di'-pute in the 
previous suit is immaterial. S. 11 of the C. P. 
C.ode makes not only the decision of a suit res /udi¬ 
cata but even the decision of an issue alone if other 
necessary conditions are present. OVazir //asan, A. 

J c.) Gauri Misra Mohan. 80 1. C. 847 : 

A. I. R. 1925 Ovidh 118. 

- _^S. 11— Applicability and scope not exhaustive. 

S. 11 of the C. P. Code does not exhaustively 
state the whole law of res /udicata. The effect of 
the section is not to supersetle the general principles 
on the subject. {K^azir //asan, A. J. C.) GaURI 

misra V. Mohan. 80 I. C. 847 : 

A I. R. 1925 Oudh 118. 

-S. 11— Applicability and scope — Acceptance 

under protest. 

Accepting a decision and acting in accordance 
with it under protest does not prevent its being res 
/udicata. (^Daioson Miller,, C. J. and Jwaln Prasad. 

J.) Mahadeo Prasad v. GaJadhar Pr.asad. 

1 Pat. L. T. 145 : 73 I. C. 359 : A.I.B. 1924 Pat. 362. 
■ —S. 11— Applicability and scope. 

S. 11 of the Code of Civil Procedure takes no note 
of the fact whether the cause of action is the same or 
different. The only matter for investigation is whether 
the matter directly and substantially in issue, has been 
directly in issue in a former suit between the same 
parties or between parties under whom they or any of 
them claim ; and it is upon this investigation that the 
question of res /udicata must, in each case, be decid¬ 
ed. {Idas and A'ulwant Sahay, JJ.') KaM LaLL 
Maeick V. Deodhari Rai. 2 Pat. 772 : 

74 I. C. 781 : 5 Pat. L. T. 7 ; A.I.R. 1924 Pat. 265. 

-S. 11— Applicability and scope —Res judicata 

and estoppel — Distinction. 

The doctrine of res /udicata is sometimes treated as 
a branch of the doctrine of estoppel and is referred to 
as estoppel by judgment. The doctrine of estoppel 
properly so called is dealt with in S. 115 of the Evi¬ 
dence Act. There is a difference in the principle 
upon which the two doctrines are based. Pes iudicata 
in this country is founded on the principle that there 
should be an end to litigation as to any issue has 
been directly determined between them by a Court of 
competent jurisdiction ; and it affects not only the 
original parties but all others afterwards claiming 
•under them and litigating under the same title. It 
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bars fresh litigation at the outset. Estoppel is a rule 
of evidence based on the principle that a man, who by 
his acts or statements has induced another to believe 
a thing to be true should not afterwards be heard to 
deny the truth of that thing to the prejudice of the 
other who acted upon the belief so induced. {Daxoson 
Miller. C. J. atid Coutts. J .^ KaLI DaYAL t» 
Umesh Prasad. 3 Pat. L. T. 506 : 1 Pat. 174 • 

67 I. C. 266 : 1922 P.H.C.C. 33 : A.I R. 1922 Pat. 68’. 

-S. 11 —Applicability and scope'—Principle ap¬ 
plies to appeals. 

The question of res /udicata is not confined only to 
the provisions of S. ii. 11 I. A. 37 Ref {Robinson. 

C. J. and Brown. /.) ANWAR ALLI SOWDAGAR v. 
Ameer Ai.ei SowdaGar. 2 Rang. 683 • 

A. I. R. 1925 Rang. 104. 

Cause of Action. 

-S. 11 — Cause of action—Property purchased 

in Court talc—Declaration as to the property being 
snb/ect to trust—Adverse possession. 

Where it was declared in the presence of the auction 
purchaser that the property purchased was trust pro¬ 
perty, in a suit by trustees to recover the property, held. 
that the decree in the declaration suit had not the 
effect of res/udicata zgdinst the purchaser. At the 
moment when it was passed the possession of the pur- 
chaser was adverse, and the declaration that the pro¬ 
perty was subject to trust disposition, and therefore 
ought not to have been seized, did not disturb or 
affect the quality of his possession ; it merely empha¬ 
sised the fact that it was adverse. {Lord Buck' 
master.^ SUBBAIYA v. MD. MUSTAFA. 

45 M. L. J. 688 : 46 Mad. 751 : 50 I. A. 295 • 

21 A. L. J. 730 : 25 Bom. L. J. 1276 : 40 C. L. J. 20 : 

2 Pat. L. R. 104 : 33 M. L. T. 285 : L. R. 4 P. C. 180 • 

18 L. W. 903 : (1924) M. W. N. 66 • 
28 C. W, N. 493 : A. I. R. 1923 P. C. 175 (P.C.). 

-S. 11 —Cause of action—Unnecessary party is 

not bound. 

A Hindu daughter with limited estate joining her 
minor son who was an unnecessary party to the suit 
against her cannot bind her son’s interest by compro¬ 
mise in the suit so as to create a bar of res /udicata, 
{Ryves and Gokul Prasad. J J.') NaRAIN SINGH v, 

Raj Kumar Singh. 44 A. 428 : L. R. 3 A* 229 ; 

66 I. C. 62 : 20 A. L. J. 251 : A. I. R. 1922 All. 217. 

■ 11 — Cause of action—Application to file 

award registered as suit, abated for non-foinder of re¬ 
presentatives—Second suit to recover money due is not 
barred. 

Where a petson makes an application to file an 
award, and it is registered as a suit, but the suit abat¬ 
ed for plaintiff’s failure to join deceased defendant’s • 
representatives, a second suit to recover the money 
due under the award is not barred by res judicata. 45 
Bom. 329 Appl. {Alacleod. C.J. and Coya/ect/.) 

i Abdul Aziz v. Chandu Sonu. 27 Bom. L.R. 652: 

A, I. R. 1926 Bom. 418. 

■ - - - S. 11 — Cause of action — Partition ssUt — 

Prior suit for partition under a will and Partition 
deed — Dismissal. 

A prior suit for partition by metes and bounds and 
possession of property on the strength of a partition 
effected by the father of a joint Hindu family and a 
will made by him was dismissed on the ground that 
the partition was unfair and the plaintiff was refused 
leave to amend the plaint by claiming a general parti¬ 
tion of joint family properties. Subsequently, the 
plainti ff sued for partition as a member of a joint 
Hindu family. 
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that the subsequent suit was not barred by 

res tudtCato, \ he first suit was founded on a distinct 
^nd separate cause of action, viz., the partition deed, 
and the plaintiff was under no obligation to sue in the 
alternative for partition as joint family property. 
\Macleod, C. J. and Crump, y. ) MaHADEVAPPA v. 
Kashi Rao. 25 Bom. I. R, 797 : 77 I. C. 92 : 

A. I. R. 1923 Bom. 467* 

’ ^ ^ ^ Of I —* 5 " uit for possession 

dismissed by ist appellate Court on ground of adverse 
possession of defendant—/n second appeal plea of ad¬ 
verse possession not considered hit suit dismissed on 
ground of limitationSecond suit by plaintiff against 
same defendant for possession on different cause of 
■action is not Uirred. 

In the first suit for possession the first appellate 
Court decided the appeal against the plaintiff on the 
ground of adverse possession by defendants. In second 
appeal the High Court did not express any opinion 
upon the question of adverse possession but decided 
the appeal against the plaintiff on the ground of limi¬ 
tation. In a subsequent suit for possession by 
the same plaintiff against the same defendant 
■on a different cause of action ; //eld, that 
-the High Court having disposed of the case 
merely upon the ground of limitation must be 
taken not to have decided any other question. When 
the decision of a lower Court is appealed to a superior 
tribunal and that tribunal for any reason does not 
think fit to decide the matter, it is left an open ques¬ 
tion and hence the second suit was not barred on the 
ground of restudicata. 8 Cal. 631 : 24 Cal 616 

TP, p p 442 (P. C.) and 6 Bom. 

no, Ref. K^Chattcrlee and Cuming, //.) Nripen- 

DRA Nath v. Basanta Kumar. 29 c. w. N. 86 I. 

89 I. c. 207 : A. t. R. 1925 Cal. 1195. 

-- S. 11— Cause of action—Suit for arrears of 


rent—Subsequent suit for ejectment. 

Where a suit for arrears of rent was dismissed on 
the ground that no relationship of tenancy existed, a 
subsequent suit on title for ejectment is not barred by 
res judicata, by reason of the decision in the former 
suit. (l^ookertee, C. y. and F'letcher, y.) Mrigendra 
Nath Saha v. Krishna Chandra Saha. 

I. C. 201 : 33 C. L. J. 334. 

H Cause of action — 7'wo mortgages of the 
same property in favour of the same person. 

Where two successive mortgages are created on the 
same property by the same debtor in favour of the 
same creditor, the creditor may either sue on the 
first, including the claim as to the second or sue sepa¬ 
rately on each claim and he is not debarred from 
adopting the latter procedure either by S. ii, Expl. IV 
or O. 2 , R. 2 . {Asutosh Afuherji, A.C J. and Fletcher, 

y.) Nibu Roy V. Asirabad Mandal. 

33 C. L. J. 232 : 60 I. C. 809: 25 C.W.N. 129. 

' ; S. 11— Causes of action different — Felief 

■claimed being same — S. il does not apply. 

When the causes of action are different it cannot be 
said from the mere fact that the same relief is claimed 
in both, that the later suit is barred by reason of the 
.-earlier suit. 29 Mad. 153 , Foil. {^Devadoss, y.) KaRIP- 
payi Kathiri V. K. Kannan. 

A. I. R. 1925 Mad. 1172, 

~ _ S. 11 Cause of action—^Frust suit—Previous 
suit for f ormation of a sc/ieme—Subsequent suit based 
on events happening subsequent to the previous suit is 
maintainable—Prior events may be admitted in evi 
Aence to consider the proposed modification. 

Generally speaking, the cause of action in respect of 
a claim for the modification of a scheme is or should 
oe the defective or unsatisfactory nature of the scheme 
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in force, as discovered or disclosed in the li«ht of the 

events and experience during the period that has elaps¬ 
ed since the last modification and therefore a suit in 
respect of the period subsequent to the previous suit is 
not barred by re.v Judicata. Any evidence reJatine to 

matters previous to thedate of the institution of the 

previous suit cannot, however, properly be the basis of 
a cause of action, yet, evidence of matters relating to 
the management during the earlier period might also 
be taken into consideration in the light of the subse- 

quent events in coming to a conclusion with regard to 

® "‘^heme of manage¬ 

ment and also with regard to the removal of the de- 

SWrr l/T trusteeship. {Kumaras-.vami 

« Srinivasa Iyengar, JJ ) 

TH^IVENGAR^^ ACHAR.AR .. V. pIr/haSa/a- 

rH\ IYENGAR. (iggg) ^ jj ggg. 

_ g 1, ^ A. I. E. 1925 Mad. 1070. 

_ fI.Heligiuus endowment 

Scheme of manage,nent—Mew cirenmstances~0. 2 , 

«V « Z • 

1 hough a scheme of management was ask#>ri -.np? 
prepared I^- the trial Court in a previous suit the first 
appellate Court gave personal direction to the trustee 

High Court thought It sufficient. No finding was given 

on the question of scheme, as the High Court in that 

suit refused to frame any .scheme. The onlv matter 

that was decided in that suit and was therefore 

Judicata was that certain shop belongs to the temp'e 
The present suit so tar as it prays for a scheme, beW 
based on a different set of facts which came into exist^ 
ence at least partly after the previous suit had been 

fhl rf"obtained from 
theCollector was held to be not barred. (Spencer and 

A rishnan, //,) GoVINDASWaMI NaIDU v UchAPPa 

G^^'NDan. (1922) M. W n 4?7 

_<5,, I. R. 1922 Mad. 413. 

5. l\~Cause of action—Second suit on the 
same cause of action. 

Under a compromise .4 and A were bound to pay 
maintenance to C every year. A paid the whole amount 
for two years and sued B for contribution. The appel¬ 
late Court re}ected the plaint as disclosing no cause^^of 
action because the compromise did not contai^ any 
clause as to compromise. A then sued again on the 
.s^ame cause of action and the same subject-matter 
//eld, the suit was barred. (Sadasiva ^Aiyar and 

^?pTn Ammal z/ Issaki 

oUPPaN ASSaR-AN. (1920) M W. N. 616 ; 

_o ^ 60 I- C. 694 : 121. W. 457 ] 

J). 11 — Cause of action —Mortgage suit— 
Questions as to rent or set-off ^ ” 

Where a mortpge has ripened, all claims relating 

to the mortgage between parties thereto, must be detef- 
mined in one suit, whether for sale, foreclosure or re¬ 
demption. Where in a mortgage suit, the deft, omits to 

put forward a counter-claim due to him by the mort- 

fafe^suirfo"^ ""T mortgage transaction, a sepa- 

w recovery is barred. (Sadasiva Aiyar 

Spencer, yp,} AmSENAMMaL v. MeenaKSHU 

_ g 71 ^ ^ 60 L C. 226; 12 L. W. 173. 

e of action—C. P. Code, O. 9 , y?. g 

—Suit for declaration-dismissal for default-Sul 

sequent suit for Possession. 

‘hat an aiienation in favour of 
the deft, is mvaiid was dismissed for defauit. The 

I sh^re Vtid^ possession of 

action being different 

?f actinn'-s ^ '^hefe the cause 

Asia Bivi j.. sehu Mohammad Rowther. ’ 


5 75 


QUINQUENNIAL DIGEST. 1921—192S 


576 


C. P. CODE (V OF 1908). S. 11 —Cause of Action. >1 

39 M. L. J. 412: 60 I. C. 201: 12 L. W. 431. 
_S. 11— of n'-iio’t — Sitt/s on different 

ot barred. 

Where there are two agreements to sell two consign¬ 
ments of tnoh-va a suit for damages for failure to deli¬ 
ver one consignment and a decree theieon do not bar a 
fresh suit on the agreement to deliver the second con- 
sienment. {Drake Broekman,/. 6'.) JODHRAj v. 

BYRAM. 7 Nag. L. J. 2?) : 83 I. C. 309. 

_^S. 11 —Cause of action— Re-oersioners. 

Rejection of claim by reversioners for cancellation 
of gift by w idow is no bar to claim as reversioners 
after her death. The validity of the deed of gift and 
its effect are rlistinct mattei^, {Ashworthy A. J. C.) 

Ml KUSEM Dei V. HaK DutT. 26 0. C. 98: 

74 I. C. 459: A. I. R. 1924 Ovdh 129. 

g 11 —Cause of action—Suit for restitution 

_ Compromise—Suit for maintenance^ 

The plaintiff (wife) filed a suit to recover arrears of 
maintenance according to agreement that she was to 
live separate and receive maintenance if maltreated by 
husband. She alleged that her husband had turned her 
out • but the C:ourt found that he had not done so, and 
that if th-e meaning of the agreement was that she was 
free to leave her husband at any time, then the agree¬ 
ment was not enforceable at law. The wife went to 
live with her husband but was soon turned out and she 
filed the present suit for maintenance. Held, the facts 
in the former suit were different. It was found there 
that the wife had left her husband’s house for no rea¬ 
son, and it was held that, if she setup an agreement 

under which she could do that, then any such agree 
inent was contrary to Muhammadan Law. That propo¬ 
sition of law is quite correct, but it does not govern the 
Dre^^ent case and therefore there is no tudicata. 

( ^imPsmi. A y.C.) HANNEY SHAIB r. ABIDA DEGUM. 

_S. 11 and 0. 2. R. 2—Cause of actiou—Future 

mesne profits not claimed in suit for possession Subse 
quent suit for such mesne profits is not barred. 

Where, in a suit for posvsesdon future mesne profits 
have not been claimed, a subsequent suit for the same 
is not barred as both in S. 11 as well as C). 2 , K. 2 , the 
issues and claims referred to are those arising out of 
the cause of action and not those arising out of some 
possible future cause of action. {Dawson Miller, C. y. 
and Foster,^/.) KAMJANAM SINGH EHUB LAL 

Singh ® Pat. L. T. 78 : 30 I. C. 710 

^ A.I.R. 1925 Pat. 145(2). 

_S. 11— Cause of action — Mortgage—Interest 

payable manthly^-Suit for interest mily—Subsequent 
suit for Principal and interest. 

Where there is a distinct and separate covenant to 
pay interest every month, the mortgagee can claim his 
principal when he wishes to do so; but meanwhile and 
for so long as he does not choose to exercise this op¬ 
tion, the interest will be paid every month. The failure 
to pay interest every month as promised does therefore 
give rise to a separate cause of action. A prior suit in 
such a case for interest does not bar a subsequent suit 
for principal and interest. {Brown, A. J. C ) MaUNG 
Kyin Pein V. Ma Pwa Me. A. I, R. 1922 D. B. 1 

Co-defendants. 

_S. 11— Co-defendants —Res judicata applies if 

conflict of interest existed and if decision of suit rested 
on the issue. 

For res judicata to arise between co-defendants 
there must have been a conflict of interest between the 
co-defendants, and it must have been necessary for the 
decision of the suit for the Court to decide the ques¬ 
tion on which they were at issue. If the issue was one 
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the decision of which was sufficient for the decision of 
the suit, and the issue was raised and the suit was ac¬ 
tually in fact decided upon it. then, if that i?sue was 
one which was raised, not only between the plaintiff 
and the defendants, but between the co-defendants as 
well, the rule of res judicata applies as between cg-de- 
fendants also. It is not necessary for an issue to ope¬ 
rate as res judicata that it should have been the only 
ground on which the Court could have decided the 
case. {Sulaiman and Daniels, MaHIP NaRain 

Pandev V. Manum Singh. 23 A. L. j. 453 . 

88 I. C. 130 ? L. R. 6 A. (C v.) 385 ’• 

A. I. R. 1925 All. 64e| 
- S. 11 — Co'defendants—Proceedings for Parti¬ 
tion of co‘sharcr Tillage—Rate of profits allcnved to 
outgoing sharers is not res judicata as between parties 
continuing as co-sharers after partition. 

Where a partition of a co-sharer village took place 
and the present plaintiffs and defendant lambardar 
were on the same side and continued to be joint 
co-sharers in the same mahal, even after the partition, 
Held, the rate at which the profits payable to the 
outgoing co sharers was calculated in the partition 
proceedings is not res judicata as between the plaintiffs 
and defendant inter se in a subsequent action for share 
of profits. 42 All. 309 f oil {IValshy Ag. C. J. and 
Sulaiman, J.) KaRAN SINGH v. RaM SaHAI. 

83 I. C 231 : A. I. R. 1925 All. 246. 

-S. 11 — Co-defendants—Decision on issue as to 

construction of will —Res judicata— Inconsistent deci¬ 
sions—Later decision to prei'ail. 

Where in order to ascertain the relief that the plain¬ 
tiff should get. it is necessary to determine the right 
construction of a will and declare the rights of the 
plaintiff as well as the defendants inter se, the decision 
operates as res judicata as between the co-defendants. 
As regards co-defendants an adjudication which is 
necessary to give the proper relief to the plainti^ is res 
iudicata 2 is between the co-defendants as well, provid¬ 
ed there is a conflict of interest. Where there are two 
inconsistent decisions between the same parties, the 
later one will prevail and operate as res judicata, 
{Walsh and Ryves, JJ,') RAM PraSaD v. MaHABIR, 

46 A. 220: 22 A. L. L 91: I. R. 6 A. 71: 
79 1. C. 803 : A. I. R. 1924 All. 310. 

-S. 11—Co-defendants. 

If the plaintiffs-respondents and the defendant- 
appellant were co-defendants in the previous suit but 
their interests were not at variance, decision in the pre¬ 
vious suit is in no way a decision between them as 
parties and does not therefore operate as res judicata. 
But it is not of course impossible for a Court to arrive 
at a decision as between co-defendants which will 
operate as res judicata in subsequent proceedings^ 
{Stuart, J.) Kali Din v. Madho. 

A. I. R. 1923 All. 169. 

-S. 11— Co-defendants — Partition suit—Res 

judicata. 

Unless it is necessary' to decide an issue between the 
defts. themselves to grant relief to the plaintiff, decision 
in a prior suit does not operate as res judicata between 
co-defendants. Where in a prior suit for partition, 
certain parties were arranged as co-defendants and the 
decision in that suit did not decide any question of 
partition amongst them inter se, that decision does not 
operate as res judicata as between the co-defendants 
in a subsequent suit for partition. (Mears., C. J. and 
Banerji, J.) MAHOMED AHMAD V. ZaHUR AHMAD. 

44 All. 834 : 4 D. P. L. R. (A) 65 : 67 I. C. 628 : 

20 A L. J. 193 : A. I. B 1922 AH. 19. 

■ ' ■■ —S, 11— Co-defendants —Res judicata— 
iion suit. 
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\\ here an adjudication between the defendants is 
necessary to give the appropriate relief to the plaintiff, 
the adjudication will be res judicata between the 
defendants as well as between the plaintiff and defend¬ 
ants. But for this effect to arise, there must be a con¬ 
flict of interest between the defendants and a judgment 
defining the real rights and obligations of the defend¬ 
ants inter se. Without necessity, a judgment will not 
be res judicata amongst defendants, nor will it be res 
judicata among them by mere inference from the fact 
that they have been collectively defeated in resisting a 
claim to a share made against them as a group. The 
test is whethei there was a necessity to decide the 
point, whether as a matter of fact it was ever raised 

betw’een co-defendants and whether it was decided. 

II Bom. 2 i 6 Foil. Where in a partition suit none 
of the parties claimed or resisted partition except the 
plaintiff, any questions regarding partition which might 
thereafter arise between the defendants in that suit 
remains open to be decided, i.l/ac/eod, C. /. and 
Crump, J.) GaNGARAM v. Va.SUDEO. 

47 Bom. 534 : 73 I. C. 912 : 25 Bom. L. R. 268 : 

A. I. R. 1923 Bom. 203. 

"S* 11— Co-defendants — I'VAcre decision is 
necessary between co-defendants the decision is res 
judicata. 

Ordinarily the doctrine of res Judicata does not 
operate as betw^een co-defendants and the Court applies 
the doctrine with considerable caution as between 
co-defendants ; this doctrine has been applied as 
between co-defendants ; where there is a conflict of 
interest as between them, where it is necessary for the 
Court to decide the conflict and where the judgment 
clearly decides the question as between those co-de¬ 
fendants. (36 Cal. 193 ; 31 Cal. 95 and 35 C. L. J. 173 , 
Ref.) \Greaves and Chakravarthis J J,) HaLDHAR 
Das Tamti v, Nagendra Nath Mandal. 

61 Cal. 997 : 84 I. C. 846 : A I. R, 1925 Cal, 431. 
- S. 11 — Co-defendants—Decisiofi when opera¬ 
tive as res judicata. 

A decree could not operate as res judicata as bet¬ 
ween co-defendants if there w^as no conflict of interest 
and no decision as between the defendants themselves. 
It will be an a fortiori case where a decision as 
between the defendants was not necessary to give the 
appropriate relief to the plaintiff in the suit. 31 C. 
95 » 25 C. L. J. 322 Kef. (,Chatterjee and Pa7iton, 

JJf) Kajendra Kumar Bose v. biswarup Dey. 

64 I. C. 603 : 35 C. L. J. 173. 

S. \\—(^o'defendants ar7'ayed as plaintiffs 
and defendatJts in subsequent suit—Point in cotitro- 
versy between them in previous suit is res judicata. 

Where the plaintiffs and defendants in the subse¬ 
quent suit were arrayed as two sets of defts. in the 
previous suit and therein they contested with each 
other on a point of relationship : Held,, that that 
point was res judicata in the subsequent suit. {Camp- 

beifj.) mehrDad V. Mahomed ali Shah. 

7 Lah. L. J. 196 : A. I. R. 1925 Lah. 434. 

~ -S. 11— Co-defendants—Decision between when 

res judicata. 

As regards parties arrayed on the same side, e.g,,, as 
co-defendants, an adjudication between them which is 
necessary to give the appropriate relief to the plaintiff 
is as between them, as w’ell as between 

the plaintiff and the defendants, provided there is a 
conflict of interests between the defendants 
giving rise to a distinct issue between them and 
a judgment defining the real rights and obligations of 
the defendants. In order that a finding in a case be 
res Judicata between the co-defendants three things are 
necessary, (i) there should be a conflict of interest 

Q. D.—VOL. 1—37 
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between co-defendants, ( 2 ) that it should be necessary 
to adjudicate upon the conflict in order to g've 
appropriate relief to the plaintiff, and ( 3 ) that the 
judgment should in fact determine the rights and 
liabilities of the defendants ititer se. (Aldnl Paoof 
and A/oti Sagar, J J.') SUKH DiAE v Ml'. BHOPI. 

71 I. C. 481 : A. I. R. 1923 lah. 186. 
- S. 11— Co-defenda7its — Co7ifliCt of interest. 

The mortgagor and the mortgagee are not bound by 
a decision in a suit by the reversioner for a declaration 
that the mortgage is not valid, though they may be 
parties to the suit as there is no conflict of interest be¬ 
tween them. 103 P. K. 1912 Dist. {Broadtoay and 
l-Vilberforce, J J.) DEWA SINGH ty. COKAL. 

67 1. C. 881 : 3 1. 1. J. 295. 

;-S- 11 — Co-defendants in partition suit — Dis- 

7/iissal of STiit-—Adverse fi7idi7ig o7t issiies raised be- 

tweeen eo-defe7idauts~~ Appeal by dcfoidont against 
whotn adverse findiug give7i. 

In a partition suit, certain issues were raised between 
the defendantsjt’. The suit itself was dismissed 
but findings were given on the issues raised between 
the co-defendants. The defendant against whom the 
finding was given preferred an appeal. Held, that 
no appeal lay, as the finding was not res judicata 
between the co-defendants, the same not being 
necessary for the dismissal of the plaintiff’s suit. 
{Pamesam atid Reilly,//.) PANGI VenKOBACHARLU 
V. S. Radhabayamma. 22 1. W. 384. 

- —S. 11— Co-defendants—Finding on questiem of 

title neither iiccessary 7ior embodied in decree is not 
res judicata. 

A finding against a co-defendant on a question of 
title does not operate res judicata if it was not 
necessary for the disposal of the suit, was not embo¬ 
died in the decree and no decree was passed against 

the co-defendant against whom it was given. (loio) 

M.W.N. 34 Foil. 9 L. W. 180 Diss. and 1924 Mad. 460 
and 1922 P. C. 241 Foil. {Madhavan Hair /) 
SuRYANARAYANA 7A Appayya. 

„ , . A-.I-R- 1925 Mad. 947. 

S. W^^Co^dcfiindanis ^ I^^crec disTfiissing suit 
—finding as etween co-defendants—Not implied iit 
decree nor embodied therein—Appeal if lies. 

Where a decree is one of dismissal of a suit,findings 
in the judgment as between co-defendants which are 
not necessarily implied in the decree or embodied 
therein do not operate as judicata 2 .S \\. is not open 
to the party aggrieved by such findings to appeal 
against the decree. Case-law discussed. (Ramesam 
and Reilly. //.) PaRIGI VEN KOBaCHARLU v. 

Radhabayamma. 47 m t t fii 9 . 

35 M.l.T. 101 : (1924) m'.W.N. 867 

_ A. I. R. 1924 Mad. 858. 

— b. ll—Co-defeiidants—Kes judicata between 

Rule as to—ApplicabUity of~Co7tditions — Fraudu¬ 
lent benami transfer—Plea of-Maintainability—Ccrve- 
nant for quiet enjoyment--Damages for breach of-^ 
Suit for—Plea in. 

In the course of the insolvency of C, the Official 
Assignee challenged, as not being bona fde and as 
being without consideration a transfer of the insolvent’s 
property obtained by R, from a transferee from the 

insolvent himself, and a transfer made by R to A of 
the same property. A suit brought by the Ofneial 
Assignee against R and A jointly for a declaration 
that the transfers in their favour must be set aside for 
want of good faith and like considerations was decreed 
on the ground that the transferees were not purchasers 
m good faith, the appellate Court in that suit also 
expressing the opinion that the transfers were not for 
consideration. 
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In a suit by A against R for damages for breach of 
covenant for quiet enjoyment due to lier having been 
ousted by the Otiricial Assignee, (i) that the 

opinion of the Appellate Court in the prior proceeding 
that the transfer in favour of A was not for considera¬ 
tion was mere ohittr dictum and did not operate as 
res jxtdiiiita between K and A, and ( 2 ) that K could 
not plead that the transfer in favour of A was a 
benami transaction intended to cheat the creditors of 
C. {^Coutts-Trotter and Kamesam, //>) KaMASWAMI 
NAICKEK ALAMELU A^^^^AL. 46 M. L. J. 298 : 

(1924) M. W. N. 204 : 34 M. L. T. 301 : 

78 I. C. 921 : A I. R. 1924 Mad. 604. 

- S.ll — Co-defendants —Kes judicata— Decision 

'ohen operates as. 

Where an atljudication between the defendants 
is necessary to give the appropriate relief to the 
plaintiff, there it . ust be such an adjudication, and 
in such a case tije adjudication will be res iuditota 
between tne defendants as well as between the 
plaintiff and defendants. liut for this effect to 
arise, there must be a conflict of interests amongst 
the tlefendants and a judgment defining the 
real rights and obligations of the defendants ifilcr se. 
Without necessity the judgment will not be res ludi- 
cata amongst tile defendants.nor will it be res /udicata 
an.ongst them by mere inference from the fact that 
they have collectively been defeated in resisting a 
claim made against them as a group. Coitin^ham v. 
Earl of Shrewsbury 3 Hare 627 : Ii B. 3 l 6 Foil. 
Subsequent to the execution of a mortgage in favour 
of the plff I)y a Hindu father on beltalf of himself and 
his two sons, a third son was born. In a suit for 
partition by the two sons against the father, the after- 
born son.the mortgagee and many other defendants, the 
trial Judge held that the mortgage was not binding on 
the after-born son as well as the plaintiffs in the suit 
and decreed a share to each of the sons. On appeal 
by the mortgagee impleading the father and the sons 
as respondents it was held that the mortgage was not 
binding on them. In a suit by the mortgagee against 
the father and sons, heldy that the suit was barred 
on account of the decree in the prior suit. (^Sehwahe^ 
C. y., Oldfield and CouitS’Trolter, yy.) KONGA 
Ramaswami IYEK 7/. PONNUSWAMI. 

(1922) M. W. N. 526 : 31 M.L.T. 370 (H. C.) : 
16 L. W. 981; 70 I. C. 769 ; A. I. R. 1922 Mad. 452 
—S. 11— Co defendants —Previous suit for 
eicciment—contest between defendants—Validity of 
Partition not questioned -Decision whether res judicata. 

The decision in a previous suit for ejecting the de¬ 
fendants on the ground of trespass does not operate as 
res judicata on the question of the validity of the par¬ 
tition deed, where there was no contest between the 
defendants and where it was not necessary for one of 
them to raise to the question of the validity of the 
partition. umarasiaami Sastri and Devadoss, yyj) 
POTHARI ILLATH MADHAVAN NAIR V. CHALIKA- 
DAVA'IH PaKKI ISSAN THOTIYAL ABDUR KaHI- 
MAN. a. I. R. 1922 Mad. 404 (2). 

-- S. ll^Co-defendants — When decision is res 

judicata. 

For a decision to operate as res judicata between 
co-defendants there must have been an active contro¬ 
versy between them in the suit and a decision on that 
should have been necessary to give relief to the plain¬ 
tiff. (^Kifikhedc, A. /. C.) LaXMAN «/. JANOO. 

20 N. L. R. 197 : A. I. R. 1924 Nag. 429. 

—— S. 11 — Codefendants — Decision when res 
judicata. 

Where the relief given in a suit does not require or 
involve a decision of any case between co-defendants, 
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the latter will not be bound as between each other bv 
anything decided in the suit. /. Cf) JaGESH* 

WAR Kao V. GaJab Rao, A.I.R. 1924 Nag. 168* 
—S. 11— Co-defendants — Decision when res 
judicata. 

Where it is absolutely essential for the determina« 
tion in a prior suit questions inter se betw-een defend¬ 
ants and they were so decided, the decision is res 
judicata, {f/allifaxy A.y.C.) MT. MUNNA v. Suk- 
i.A E. A. I. R, 1924 Nag, 142 

——S. 11— Co-defendants —Res judicata bitween 
—Conflicting of interest, decision thereon atui necessity 
for the decision must exist. 

For an adjudication to be res judicata as between 
co-defendants three conditions are necessary (i) there 
should be a conflict of interest between the co-defend¬ 
ants ; ( 2 ) it should be necessary to decide on that 
conflict in order to give the plaintiff relief appropriate 
to his suit ; and ( 3 ) the judgment should contain a 
decision of the question raised as between the co 
defendants 25 C. L. J. 322 ; 2 Lah .88 and 1923 Bom. 
203 Foil. {Pratt, y.) Ma TOK v. Ma Yxn. 

3 Rang. 77 : A. 1. R. 1925 Bang. 228. 

■—S. 11— Co-defendants — Prior mortgage suit-^ 
Appellant and respondent impleaded as co-defetuiants 
—Contest between mortgagee and appellant as to res- 
Pondeut's title in mortgage suit—Decision res judicata 
in subsequent suit for possession by respondent against 
appellant . 

Where there has !)een a conflict of interest between 
co-defendants and an adjudication was necessary to 
give the appropriate relief to a party or a co-defendant 
has a common interest with the plaintiff and has 
actively supported him against the other defendant 
the decision will operate as res judicata in a subse¬ 
quent suit. 29 M. 515 ; 11 B. 216 ; 3 Hare 627 ; 71 
I. C. 481 ; A.I.R. ( 1923 ) Lah 186 Ref. to. {f/eald 
and Lentaigne. yy.) .MaUNG THWE v. Ma SHWE 
PON. 3 Bur. I. J. 54 : 82 I. C. 423: 

A. 1. R. 1924 Rang. 279. 

Competent Court. 

-S. 11— Competent Court — Administration 

Proceedings. 

Directions given in an administration suit bind all 
parties, determine the construction to w’hich the will 
gives effect and is final and conclusive. {Lord Buck- 
master.) GOPAL LaLL SUTT V PURNA ChANDRA 
BaSAK. 43 M. L J. 116: 20 A. I. J. 625 : 

36 C. L. J. 57 : 24 Bom. L. R. 937 : 16 L. W. 963: 

49 I. A. 100; 49 Cal. 459 : 67 I. C. 561: 
27 C. W. N. 174 : A. I. R 1922 P. C. 253 (P.C.). 
—S. 11— Competent Court — Land acquisition 
proceedings—Decision as to title between rival claim¬ 
ants — Subsequent suit between parties —Res judicata— 
Plea of. 

Where in certain land acquisition proceedings a 
dispute arose as to apportionment of compensation bet¬ 
ween two rival claimants and the dispute is decided by 
the Court on the construction of the terms of a gift 
deed in which the land acquired was included, that 
decision operates as res judicata as between those 
parties or their representatives not only with reference 
to the extent of the money but with reference to other 
property covered under such title in a subsequent suit 
between parties though not by reason of S. ii, C. P. 
Code, but by reason of the general principles of res 
judicata. ( 1909 ) A. C. 623 ; 48 C. 42 Foil. 23 C. 526 ; 
17 C. W. N. 935 overruled. The importance of a 
judicial decision is not to be measured by the pecuniary 
value of the particular item in dispute and a plea of 
res judicata is not made unsustainable by the mere fact 
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that the value t)f the subject-matter in the former liti- 
■gation was so trifling that the parties did not think it 
worth their while to appeal from the decision in the 
former proceedings. (^Lord Bucktnaster.) Kama* 
•CHANDRA ROW v, KAMACHANDRA RAO. 

43 M. L. J. 78 : 45 Mad. 320 : 24 Bom- L. R. 963 : 

16 L. W. 1 : (1922) M. W. N. 359 : 20 A. L. J. 684 : 

35 C. L. J. 545 : L. R. 3 P. C. 158 : 30 M. L. T. 154 • 

67 I. C. 408 : 26 C. W. N. 713 : 49 I A. 129 : 

A. I. R. 1922 P. C. 30 (P.C.), 

II Cotnpt’tent to try sitcU subsequent suit 
—Suit for arrears of rent tried by Assistant Collector 
Second Class—Subsequent ejectment suit tried by 
Assistant Collector First Class—Findinip in prior suit. 

A finding arrived at in a suit for arrears of rent tried 
by an Assistant Collector Second Class, is not res 
judicata in an ejectment suit l)efore an Assistant 
Collector First Class, as the latter suit cannot be tried 
by the Court which tried the earlier one. iSulaiman, 

/.) MX. Kuxmari V. Adit misir. 89 i. c. 379. 

S. 11 Competent Court — Prior suit in Small 
Cause Court — Damages—Dismissal of—Subsequent 
suit in regular side—Combining of causes of action. 

Plaintiff was the consignor of two parcels by defend¬ 
ant railway. He brought two suits in the Small 
■Cause Court for damages to the goods and they were 
dismissed. Subsequently plaintiff sued in the Original 
Side of the District Munsif’s Court for damages clul> 
bing the value of the two parcels and bringing the 
claim above 500 rupees. Jleld, that the subsequent 
suit was barred both under S. 11 and under O. 2 . R. 2 , 
'C. P. Code. The joining together of the subject- 
matter of the two previous suits was no more than a 
device for evading the provisions of S. ii. C. P. Code, 
and could not be possibly countenanced. {Daniels 
and Neave, //.) MaNGAN LaL t'. G. I. P. Ry. Co. 
22 A. L. J. 745 : L.R. 5 A. 580 : A. I. R. 1924 All, 849 

-S. 11— Competent Court — Dispute between 

rival claimants otue decided by Revenue Court cannot be 
re-opened in a Civil Court — Agra Tenancy Act, S. 167 . 

Although S. 167 of the Agra Tenancy Act does not 
apply to suits between rival claimants to a tenancy, 
nevertheless once a matter has been decided by a 
Revenue Court it cannot be re-opened in a Civil Court. 
This view is not based on the provisions of S. 167 nor 
on the principle of res ludicata but rather on the 
general ground that the effect of allowing such thing 
to be done would be to nullify the decree of the Re¬ 
venue Court which is final and binding on the parties. 
41 A. 97 Foil. {Sulaiman, J.) SurJaN SlNGH t'. 
Umari Singh. 78 I. C. IOO 8 : A. I. R. 1924 All. 609, 

-S. 11— Competent Court — Jurisdiction — 

Heard and decided—Decision of Revenue Court — Deci¬ 
sion an. 

The plaintiffs claimed to be the doblidars of the 
plot in dispute. Previous to this suit the plaintiffs had 
brought a suit in the Revenue Court against the de¬ 
fendant alleging that the defendant was their tenant. 
The Revenue Court held that the defendant was not 
•the plaintiff’s tenant at all and directed that the 
■plaintiffs should sue the defendant for possession in 
the Civil Court. Held,thsit the only point on which the 
judgment of the Revenue Court was conclusive was 
that no relation of landlord and tenant subsisted 
between the parties. The judgment did not decide as 
to whether or*not plaintiffs were the rent-free grantees. 
(Sulaimauy /.) CHAUDHURI HaR SaRUP v. BrIJ 
NaNDAN LAL. L. R. 5 A. 103 (Rev.) : 

79 I. C. 587 : A. I. R. 1924 All. 479. 

—■' S. 11— Competent Court — Jurisdiction — 
Revenue Court—Decision by Assistant Collector of 
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Second Class —Khudkhast land — Subsequenl suit in 
Court of Assistant Collector. 

A decision of an Assistant Collector of the second 
class would operate as a decision of the C'ivil Court in 
a subsequent suit in the <.-ourt of an Assistant Collec¬ 
tor of the second class but it would have no effect in 
the Court of an Assistant Collector of the first class. 
\Stuart. J.) I.ALA SUNDER LaL v. KHUP SinGH. 

L. R. 6 A, 105 (Rev.) : A. I. R. 1924 All. 466. 
--—S. 11 —Competent Court—Rent Court — Ques¬ 
tion of tenancy. 

A Rent C'ourt passing a decision on a question of 
tenancy it^ a previous suit for rent is not res judicata 
in a subsequent suit, in the Civil (-ourts for a declara¬ 
tion of title. {Lindsay and Sulaiman, J J.') TOTA i' 
JaGGU. 21 A. L. J. 476 : L. R. 4 A. 428 : 

L. R. 5 A. 47 (Rev.) • A. I. R. 1924 All 163. 
S. 11— Competent Court — Decision of Revenue 
Court—Subject-matter different~Adjudication on title 
—Res judicata. 

In a prior suit between the parties as regards a par¬ 
ticular plot of land the Revenue Court had decided 
against the plaintiff. In a subsequent suit in the Civil 
Court brought by the plaintiff for recovery not only 
of that plot of land but also of other plots to which' 
the title was identical, held, that the decision of the 
Revenue Court was res judicata. {A/ears, C. J. and 
Bancrjee, J.) BaRU MaL v. SunDER LaE. 

L. R. 4 A. 165 (Rev.) : 72 I. C. 15 : 
21 A. L. or. 330 . A. I. R. 1924 All. 10. 
“S. 11— Competent Court. 

Under ordinary circumstances, the decision of an 
Assistant Collector of the Second Class in the United 
Provinces would not be res judicata in a suit triable 
only by an Assistant Collector, First Class. {Daniels, 

J.) amin ud-din Abdul Shakoor. 

L. R. 5 A. 26 (Rev.) : 73 I. C. 460 : 

A. I. R. 1923 All. 556. 

■■ ^^~—C ompetent Court—Civil and Revenue 

Courts. 

If after a decision of a suit by a Revenue Court the’ 
losing party comes to the Civil Court for the same 
relief which would have the effect of settin-^ aside the 
decree of the Revenue Court, the Civil suit’would not 
be maintainable and would stand barred by principles 
of res judicata. 20 A. L. J. 606 ; 18 A. L. J. 1030 ; 17 
A. L. J. 60 ; 16 A. J.. J. 933 , Ref. {Rafique, /') Mt. 
Chitto z/. Ganga Sahai. 77 I. C. 638 : 

A. I. R. 1923 All, 527. 
-S. 11 —Competent Court. 

An Assistant Collector, Second C.’lass, who had no 
power to try an ejectment .suit passed a decree for rent' 
in favour of A ; but later on »» Assistant Collector,' 
Pirst Class, who had power to try an ejectment suit dis¬ 
missed A’s .suit for ejectment. Held, that the decision 
of the Assistant Collector, .Second Class,was no bar to 
the decision of the Assistant Collector, P'irst Class. 32 
A. I Dist. {Stuart, J Ram Din z'. Har DayAL.' 

A. I. R. 1923 All. 368. 

' r*^* Competent Court ”— cV/eaning of. 

The Competent Court ” to which reference is made 

in S. II is the Trial Court and it does not affect the 
question whether the decision is a decision of an appel¬ 
late Court or whichever the appellate Court may be. 9 
I. A. 197 Foil. {Stuart and Sulaimaji, J J.') KamMOO 
V. Mr. Fathiman 44 A 712 • 

J? ^ I- 1922 All. 445.' 

II —Cohipetent Court—Civil and Revenue 
Courts — Ejectment — Sub-tenancy — Decision of Re¬ 
venue Court —Res judicata. 

The Revenue Court in a suit to eject the defendant 
as a sub-tenant held that he was a tenant-in-chief and* 
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the>uit. In a subsequeiU suit in the C'i\ il 
( oiirt for ejectment. that the deci'-ion of the 

kevctuu- Coin t operated as rt's iutiicata. 17 A,. 1.. J. 
bo Foil. (.^/c<7j s, C. J. G^'kttl Prastxd., J.') RAM 
I>aS Dl’Bkl KOEKI. 20 A. L. J. 606 : 

44 A. 724 : A. I. R. 1922 All. 336. 

-S. 11— Co)npctc7ii Cotol — RevcfitfC Court — 

fh\-G:o>7 0)1 qucstio// of Proprietary title. 

The de-ision on a question of proprietary title by a 
Revenue Court under Ss. iqq and 201 of the Agra Ten. 
Act operates as ros judicata and bars the trial of the 
.-.atne issue in a subsequent suit in the Civil Court. 
{f.iudsay aud Stuart. J/.) ThaKUR HaNWANT 
Singh r. Mr. Jhamola. 4 U. P. L. R. (A.) 113 ; 
20 A. L. J. 340 : 66 i C. 916 ; A. I. R. 1922 All. 95. 

-— ’■ S. 11— Compoioftt Co7trt^SetticJUt' 771 Officer — 

Fjt/haucemeut of rout—Stattts of tCriaut—Decision if 
res judicata. 

The mere fact that in a statement laid before the 
Settlement Ofiicer and accepted by him for the purpose 
of eidiancement of rent the land was sho\sn as held 
under occupancy rights does not make the matter as 
to the slatu> under which the land is held res judicata. 
Misdescription of tlie status of the tenant does not 
prevent the Zemindar from afterwards contesting the 
occupier’s statu.s. (Drcfuafitlc, S.Af.aud Burn, J. 

,V.) COOMBS z'. Sardak Sunder Singh. 

L. R. 5 A. 337 (Rev.). 

-S. 11— Competent Court — S7iit for rent. 

'rhe earlier finding does not become final in a case 
where the Court that tried the prior suit for rent has 
no power over the claim in a subsequent .suit for rent. 
{Gokul Prasad, y.) KaM DaS r. MaHaNT Perma- 
NAND (JIR. L. R. 3 A. 156 (Rev.). 

-- S. 11— Competent Co7trt — Decision of Revenue 

Court. 

:\ decision of Rev. Court, in a case which it. has 
jurisdiction to decide, c.^.. a decision on title in a 
suit for profits can be interfered with by a Civil Court 
if the Rev. Court proceeds upon an entry of a certain 
person’s name in the Rev. papers as conclusive on the 
questif)n of title. (Ryves a7id (tokttl Prasad, JJ.) 

Saivad Murtaza Hussain r . Ziaul Hasan 

19 A. L. J. 279 ; 62 I. C. 684 : 
3 U. P. L. R. (All.) 47. 

-S. 11 — Compcte7it Court — Smalt Cause Court 

—Dccisiosi in rent suit—Permanent tenancy—Fttiding 
tt res judicata. 

I'he decision of a Small Cause Court in a suit for rent 
that the tenant was a permanent tenant does not 
operate as res itidieata in a subsequent suit on the 
regular side, even though the Small Cause Judge had 
jurisdiction to decid.e the latter suit. {Pratt and 
Fenocett, J/.) RUKMINI VlTHU v. RaYAJI. 

48 Bom. 541 : 26 Bom. L. R. 672 : 

A. I. R. 1924 Bom. 464. 

—^-S. 11 -^Competent Court—Meaning of—Court 

tryis/g former suit must have had jurisdiction to try 
latter suit a- d siot merely the issue. 

To establish the plea of res judicata, the Court 
which decided the former suit, must have been such a 
Court as would have been competent to try and decide 
not only the particular matter in issue in the latter suit 
but also the latter suit itself in which the issue is sub¬ 
sequently raised. (Mae/eod, C. J. and Shah, /.) 
VVANKAT AWACHIT PaTIL v. ONKAR NaTHU. 

45 Bom. 805 : 61 I. C. 276 : 23 Bom. I. E, 260. 

-S, 11— Competent Court — Rent suit — Title to 

land —Res judicata. 

A previous decision in a rent suit on an issue whether 
a certain piece of land did or did not belong to a third 
.party is res judicata in a subsequent suit between the 
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same parties. It is impossible to lay down any hard 
and fast rule as to whether a previous decision in a rent 
suit does or does not operate as res judicata. (Greaves 
and Cuming. JJ ) NaBIN CHANDRA KaPaLI 
GouR Mohan Mistiri. 90 i. c 750 ’ 

-S. 11— Competent Court—Small Cause suit^ 

DecisioJ: of, when res judicata. 

A deciee for money upon covenant in a Small 
Cause suit does not operate as res j 7 idieata in a subse¬ 
quent suit in the Munsif’s Court on the regular side 
Nor does the decision of the High Court refusing to 
interfere with the decree of the Small Cause Court 
operate as /W/V^ 7 /< 7 . (Rankin, J. C. and Ghose 

y.) MOHiNi Mohan Kay v. Ram Das Param- 
HANSa. 28 C. W. N. 271 : 801. C. 210 i 

39 C. L. J. 532 : A. I. R. 1924 Cal. 487. 

- — S. 11 — ComPi te 77 t Corsrt — Decision of Re^ 

ve 777 te Court—Existestee of relationship between land' 
lord aud tcsiant. 

The present suit was brought by the plaintiffs to. 
eject the defendant from the holding in suit, the 
plaintiffs’ case being that the tenants who held the 
l ind under them had no transferable interest in the 
same and had abandoned the holding after selling it to* 
the defendant and that the latter, therefore, had ac¬ 
quired under his purchase no right to the holding but 
was merbly a trespasser. The defence was that the 
defendant wa.s a tenant and could not be ejected as a 
trespasser Another thing was the defendant relied 
upon a decision in a proceeding under S. 106 of the 
K. T. Act in his favour. The defendant was entered 
in the Record of-Rights as tenant of the lands after 
purchasing the holding. Plaintiffs thereupon brought 
a suit under S. 106 of the B. T. Act for the correction 
of the entr>’ on the ground that the defendant was not 
a tenant. The Revenue Officer, under S. 106 , decided 
that the defendant was a tenant and that the entry in 
the Record of-Rights was correct. Held that the 
question whether the defendant was tenant or not was 
directly raised and decided in the proceedings under 
S. 106 of the B. T. Act and that it was res judicata in 
the present case. (Chatterjee and Pantort, //.> 

ROY Jatindra Nath Choudhury v. Azizar Rah¬ 
man Shana. 

5 0. C. 79 : 71 I. C. 307 : A. I. R 1923 Cal. 433. 

- S. 11 —Competent Cottrt—first Munsifhav' 

ing no penvers—Subscqftent suit—Munsif 7 vitk penver 
up to Rs. 2 , 000 . 

Where the prior suit was decided by a Mun^f who. 
had jurisdiction to try suits up to the value of Rs. 1,000 
only and the later suit was laid at Rs. 1,100 and 
was tried by a Munsif who had jurisdiction to try suits- 
up to the value of Rs. 2,000 : Held, the Munsif who- 
tried the previous rent suits had no jurisdiction to try 
the later suit. 28 Cal. 78 distinguished. Where there¬ 
fore the plaintiff’s suit for recovery of possession and. 
mesne profits is a bot/a fide suit because according to 
defendant’s own case the plaintiff had good title to- 
recover possession he therefore had good title to re¬ 
cover mesne profits also and the decision in the pre¬ 
vious rent suits does not operate as res judicata, 
(Chatterjee at/d Pearson, //.) ASAN ALI 7 /, SaraDA* 
Charan. a. I. R, 1922 Cal. 188.. 

-S. 11, Expln. II — Competent Court—Test of. 

It is the competency of the Court of first instance to- 
entertain the two suits which regulates the application' 
of the rule of res judicata the fact that in the two- 
suits appeals may lie in different Courts does not affect 
the application of the rule. (Scott'Smith, PlR 
BakhsH V. JhanDU Khan. A. I. R. 1924 Lah. 644.. 

-S. 11 —Competent Court — yurisdictiofi„ toant' 

oft in former case. 
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The original mortgagors from whom plaintiff pur¬ 
chased the property subject to mortgage had sued the 
original mortagees for redemption in 1896 . That 
case had been tried by a Munsif, second class, who 
holding that the interest was a charge on the property 
decreed redemption on payment of Rs. 873 . This 
decree had been varied on appeal by the Divisional 
Court, but the T^rial Court’s decree was restored by 
the Chief Court. Plaintiff in appeal against the decree 
of the Trial Court contended tliat the decision of the 
former suit by the Munsif who had power up to Rs. 500 
could not be rcs iJidicata or estop him from urging 
that according to the terms of the mortgage deed 
itself, the interest was not a charge on the property as 
held by the Trial Court. Held, the Munsif of the 
second class in the former case had no jurisdiction in 
law to try the case. Therefore the former suit does 
not operate as a bar to the consideration of the ques¬ 
tion relating to interest. 6 C. L. J. 621 ; 14 C. L. J. 
220 and 7 l.C 781 ))ist. 54 P. R. 1912 Foil. {Broad’ 
way and Abdul Qadir, JJ.) MaYA DaS z'. JINDA 
Ram. 5 L. L. J. 494 : 73 I. C. 8 : 

A I. R. 1923 Lah. 141. 

S. 11 Competent Court—"Competency of the 
Court ” is required also in cases where S. 11 does not 

strictly apply but where only principle of res judicata 
applies. 

In order to make the decision of the Court final and 
conclusive in another Court, it must be the decision 
of a Court, which would have had pecuniary jurisdic¬ 
tion over the matter in tlie subsequent suit, on which 
the first decision is given in evidence as conclusive. 
There is no reason so far as the necessity for this 
condition is concerned, for making any distinction 
between a case, to which the strict rule of res iudi- 
caia as enacted in S. 11 of the C. P. Code applies and 
a case in which the principles of res judicata such as 
for instance those laid down by the Privy Council in 
9 M. I. A. 539 (P. C.) and 40 All. 593 (P. C.) and 
other cases, is sought to be availed of. {Case law dis¬ 
cussed.') {IVallace and A/adhavan Nair, J/.') 
UlRASWAMI V. P. NayuDAMMA. 49 M. L. J. 430: 

22 L. W. 178 : A. I. R. 1925 Mad. 1270. 

S. 11 —Competent Court —“ Competency'* of 
Court refers to value of suit. 

Competency in S, 11 , C. P, Code, has reference to 
the value of the suit and not the territorial jurisdic¬ 
tion. {Ramesam and Venkatasubba Rffw, J J.') AyiSHA 
BlUI AmmaL. ///A. I. R. 1925 Mad. 1167. 
“ —;;S. 11— Competent Court—Small Cause Court 

—Decision on title to property. 

The decision of a Small Cause Court on a question 
of title is not res Jtidicata in a subsequent suit. {Ma- 
dhavan Nair, /.') NaRANO MaHAPATRO v. RaM- 

chandra Mardaraja Deo Gani. 80 I. c. 724 : 

A. I. R. 1925 Mad. 357. 

-S. 11 —Competent Court—Probate Proceedings 

—Contesting caveators are boiotd by the decision unless 
good cause under S. 50 of the Probate aiui Administra¬ 
tion Act is made out. 

Decisions after contest in a probate proceeding are 
res judicata in any subsequent proceeding of any kind 
against the caveator who contested it. On general 
principles of the Probate and Administration Act 
grant of probate by a competent Court binds all con¬ 
testing parties unless good cause under S. 50 to set it 
aside is made out, {Odgers and Wallace, JJ.) Ven- 
K.4TARATHNAM V. SaTYAVATI. 46 M. L. J. 383 : 

34 M. L. T. 141 : 79 I. C. 44 :A. I. R. 1924 Mad 578. 

■ S. W—Competent Court—Revenue Court- 
Decision of—Civil Courts — Estate. 

The Revenue Court, is not the final competent 


I C. P. CODE (V OF 1908), S. 11—Competent Court. 

authority to decide whether particular lands constitute 
an estate or not and a decision passed by it on that 
question, will not be res judicata in a suit in a Civil. 
Court, for a declaration that the lands do not form an 
estate. {Wallis, C. J. and Oldfield, J.) M.4HANT 
Ramadina Das v. BOISHAMO. 69 I. C. 938 : 

14 L. W. 251. 

-S. 11 —Competent Court — Civil and Revenue 

Court—Madras Estates Land Act, S. 189 (3). 

The decision of Rev. Court, in a suit exclusively 
triable by it does not bind the Civil Court, though the 
subsequent suit could not be brought in the Rev. 
Court as S. 189 (3) is not more comprehensive than 
S. 11 of the C. P. Code. {Sadasiva Iyer and Spencer, 
JJ.) SORHANADRl APPARAO z/. DaTHADU VEN- 
katraRJ. 39 M. L. J. 476 : 43 Mad. 859 : 

(1920) M. W. N. 639 : 12 L. W. 512 t 
60 I. C. 700 : 28 M. L. T. 359. 
-S. 11 —Competent Court—Partition proceed¬ 
ings—Dispute settled definitely by Revenue Court sit¬ 
ting as a Civil Court, cannot be opened again in a Civil 
Court. 

Where during partition proceedings there was dispute 
among several co-sharers as to who should bear the 
burden of the lease and the deed of gift and it was 
definitely decided that the burden should be borne 
rateably by the Revenue Court sitting as a Civil Court. 

Held, that it will be unfair to reopen the question 
subsequently in a Civil Court. (12 O. C. 97 ; 23 All. 
324 , Dist). {Dalai, J. C.) KaLKA SlNGH v. BlSHU- 
NATH Singh. 12 0 . L. J. 638 : 2 0 . W N. 539 ; 
89 I. C. 221 : L. R. 6 Oudh. 95 : A. I. R. 1926 Oudh 72. 

-S. 11 —Competent Court—Rent Court — J'leci- 

sion on question of adi^erse possession. 

The decision of a Rent Court on a question of title 
as affected by the plea of adverse possession is not 
binding on a Civil Court and the latter is quite compe 
tent to come to a finding on that question independ¬ 
ently. {Wazir Hasan, A. y. C.) ShaHADAT KHAN 

V. Kamdar Khan. 89 I. C. 810 . 

-S. 11 —Competent Court—Decision of Revenue 

Court—Subsequent suit in Civil Court — Bar—Fraud 
vitiating decision—What constitutes. 

A Revenue Court’s decision cannot be called in que.s- 
tion in a Civil Court by a mere allegation of fraud in 
the pleading or evidence, when the Judge after giving 
full opportunities to the parties to produce their evi¬ 
dence, has decided rightly or wrongly in favour of one 
set of facts. To avoid a decision on the ground of 
fraud it must be shown that the plaintiff was prevented 
from putting his case before the Court or that some 
trickery or deceit was practised in connection with the 
proceedings. The mere fact that one of the parties 
did not admit something which he might in fairness 
have admitted in the former suit, when he was under 
no obligation to make the admission, would not bar 
the decision from being res judicata. {Kendall, 

A. J. c.) asharfi lal V. dy. Commissioner, 
GONDA. 10 0. & A. L. B. 653 : 

L. B. 5 0. 149 : 79 I. C. 660 : 11 0. L. J. 448 : 

1 0. W. N. 8 : A. I. R 1924 Ovdh 419. 

-S, 11 —Competent Court—Decision of Revenue 

Court in redemption proceedings bars civil suit for 
redemption later on. 

Where during settlement proceedings mortgagor 
applied to the Revenue Court for redemption and the 
Settlement Officer dismissed the application on the 
ground that the term within which redemption was to 
be made had expired and that in consequence the 
mortgagor had no right left in him to redeem, 
held, that the Settlement Court acted with jurisdic¬ 
tion and a later redemption suit of the plaintiffs can- 
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not lie wliether the mortgages were execiit- 

eil prior to the Jinnexation of Ouclh bj- the Kritish 
(lovernirietit in 185(1 or were executed subsequently. 
7 (>. C. 259 Foil. No. 366 of 1804 , 23 Oudh Cases. 2(>9 
Kef. J. C.) Ch.aNDAN SinGH 7 '. SHK) 

nakain Singh. 10 0. L. J. 606 : 

L. R. 5 0. 92 : 80 I. C- 698 : A. I. R. 1924 Ovdh 245. 

-S. 11 —Cofupctcvt Court—Decision t>y Conrt 

hoTum: no pci uniory lurisdiction — Not res judicata. 

W'liete the (N.)urt which tried tl^e former suit could 
not. by reas{)n of its limited pecuniary jurisdiction, 
have tried tlie pioeiit suit the (juestion of res htdicata 
does not arise. 29 M. 65 , Foil. (^Sifnpson ^ 
A.f.C.^ UDAIK XJ SINGH 7. KAM UDIT TEWARI. 
10 b. L. J. 376 : 77 I. C. 340 : A I. R. 1924 Oudh 147. 

-S. 11 —Competent Conrt—Kevenue Court — 

Kes judicata— KolKodori —Claim of — Suh-settlcmcnt 
— f’eic' tion of claim ; .>r svant of cz'idcncc—Snbscqticnt 
/aim of nnder-propri, t,iry rig/ti — A/aintainabHity of. 

The plaintiff claimed lights of Kaljzadari Darmiant 
at the .sub-settlement but as lie produced no evidence 
his claim was rejected. He subsequently claimed 
under-proprietary right, field, that the plaintiff could 
have claimed under-proprietary right at the sub-settle¬ 
ment and lie having omittetl to do .so a sub.sequent 
claim for .such rigiit was barred by res judicata. (^Fre¬ 
mantle. S. Af. and Fnrn. J.iM.') SPf.CIAL MaNAGAR, 

couK'i' OF Wards 7 /. Sher Bahadur Singh. 

L. R. 5 0. 137. 

-S. 11 —Competent Court—Decision of Rc<‘cnue 

Court —Correction of records—Subsequent suit for 
possession. 

In proceedings for correction of records the Assist¬ 
ant Collector decided the question of correction on a 
report from the Naib-Tahsildar without reference to 
evidence on record. If eld, that the judgment of the 
As.sistant Collector did not operate as res judicata in a 
subsequent .suit for possession. {^Frcviantlc, S. Af, 
and Burn, /. AI.) I<AM BaL 7 -. MT. ShUBRAJI 
Kunwar. L. R. 5 0. 127 : 10 0, & A. L. R. 846. 

' — —S. 11— Competent Court—Decree by Settle¬ 
ment Cotirt—Right of redemptiou. 

Where the Settlement Court through oversight de¬ 
creed that the mortgagor had no right left in him with 
respect to a particular property the question of the 
existence of the right to redeem is filial and suit for 
redemption by the mortgagor or his successors-in-title 
is barred. (^Stuart and Kanhaiya Lai., A- J, Cs,') 
TibAK CHAND t'. SHAMBHU SINGH. 

23 0. C. 269 : 7 0. L. J. 524 : 60 I. C. 404 : 

2 U. P. L. R. (J. C.) 163. 
— ■ ——S. 11 —Competent Court—Suit dismissed but 

one issue decided against defendant—Defendatit appea¬ 
ring—Appellate Court zvrongly holding appeal incom¬ 
petent hut deciding the issue in defendant's favour — 
Finding is res judicata. 

An usufructuary mortgagee brought a suit against 
mortgagor for possession. He applied for an amend¬ 
ment to add alternate prayer for recovery of debt but 
his application was refused and his suit dismissed. 
Court held that consideration had passed. On appeal 
by defendant Court held that no consideration passed 
but the appeal was wrongly dismissed, on the ground 
that defendant was .^juccessful in lower court and no 
appeal lay. Plaintiff brought a second suit for money 
decree for the debt. Held : that the first suit operated 
as res ludicata. Raghunath Kurmi v. Deo Naraitt Rat 
is. A. 1419 of 1916 Patrta foil.) {Adami and Sen, 

//,) Ram Autar Pandey v. Shankar Dayal. 

90 I. C. 622 : 1926 P. H. C. C. 838 : 

A. I. R. 1926 Patna. 87. 

— S 11— Competent Court — Evidence that Prior 
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sent Decree. 

Court had no I urisdieiion — Admissibility—Latent and' 
Patent defect. 

When there is no want of juri.sdiction in the Court to- 
try a suit, that is to say, when the want of jurisdiction 
is not apparent on the face of the proceedings, but the 
absence of jurisdiction depends on a fact in the know¬ 
ledge of the party which he had an opportunity of 
bringing forward in the Court, then, if he does not 
bring that fact forward but allows the Court to 
proceed with the judgment he ought not to be permit¬ 
ted to impeach the jurisdiction of the Court in anv 
collateral proceeding. (.Das and Adami, jj\ 

Dwarka Prasad 7^. Jai Barham. ’ 

67 I. C. 686 : A. I. R. 1922 Pat. 322. 

-S. 11 —Competent Court—Probate proceedings. 

In probate proceedings the question before the 
Court is one of representation of the estate and not of 
distribution and therefore an adjudication as to the 
latter is not binding on parties in subsequent liligation. 
(Pratt and Dnckzuorth, JJf) MaUNG TUN Yin Z' 
Ma Sein Van. 1 Bur. L. J. 69 ; 68 I. C, 671 : 

11 It. S. R. 331 : A. I. R. 1923 Rang. 9, 

-;- S. 11 — Competent Court—Arbitration Court 

—Oblectious to azvard dismissed—Suit to set aside 
azuard—If lies. 

Where the objections to an award are dismis.sed it U 
not open to the objector to re-agitate the same ques¬ 
tions by way of a regular suit to set aside the award. 
(Rupehaud Bilaram. A, J. C.) KhimJI v, MT* 
Nathibai. 76 I. C. 953 : A. I. R. 1925 Sind 42! 

Compromise or Consent Decree. 

-S. 11 — Compromise decree — Partition—Suit 

for—Dismissal of suit—Subsequent suit for partition. 
The plaintiffs, except one, subsequently bom, had 
sued on 8 — 9—1919 for partition. The suit was com¬ 
promised and both the parties filed a joint petition on 
31 —S— 1920 . It was to the effect :—“ In the above 
case parties entered into a compromise at the remon* 
strance of a few respectable persons. The parlies shall 
bear their own costs. The plaintiffs withdrew their 
claim. Hence the claim should be struck off,” This 
petition of compromise was verified by all the parties. 
A decree was passed in accordance with this compro¬ 
mise. The order was “ It is ordered and decreed that 
according to the compromise this case be struck off. 
The parties to bear their own costs.” In a subsequent 
suit for partition by the plaintiffs, held, that the suit 
was barred by res judicata, (ALukerJccand Dalai, //.> 
RAUHEY LaL V. MULCHAND. 46 A. 820 r 

22 A. L. J. 749 t 80 I. C 933 : L. R. 6 A. 541 r 

A. 1. B. 1924 All. 905. 

-S. 11 — Compromise decree—Rent decree 

terms of compromise not knoavri—Decree is not res 
judicata as to rate of rent. 

A rent-decree passed in a previous suit on the basis 
of a compromise in the absence of the tenns of the 
compromise, does not operate as res judicata in a sub¬ 
sequent suit between the parties with regard to the 
rate of rent, but only amounts to proof of an admission 
in respect of the amount claimed. 16 Cal. 300 (F.B.) 
Foil. (Suhraioardy and Cuming. J J I) OFFICIAL 

Trustee of Bengal v, Sagar Paik. 

A. I. R. 1925 Cal. 1011. 

- S X\—“Compromise decree, 

.A consent decree based on a compromise relating to 
matters outside suit does not operate as res judicata* 
(Rankin , /.) SHASHI BHUSaN SHAW v* HaRI 
Narain Shaw. 48 Cal. 1039 : 66 I. C. 705 : 

25 C. W. N. 980. 

— ' - - S. 11 — Compromise decree — Heard and 

d(cided—Admission of parties—No res judicata. 
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sent decree. 

Where the parties compromise a suit and there is 
no express adjudication on the question of relation¬ 
ship set up by them, the point cannot be said to be 
res judicata. {,Shadt Lai. C. J. and Le Rossiguol. 

/.) Nihal Singh v. Narain Singh. 

6 lah. L. J. 45 ; 80 I. C. 525 : A. I. R. 1924 Lah. 469. 

■ S. 11 — Compromise decree operates as res 
judicata. 

A judgment by consent is intended to put a stop to 
litigation between the parties, just as much as is a 
judgment which results from the decision of the Court, 
after the matter has been fought out to the end, 
unless the compromise can be attacked in some effect¬ 
ive manner. ( 1895 ) i Ch. 37 , 35 M. 75 and u M. 191 
Ref. (Ay/ing azid Ocigers. y/.) CHENRAYA GOUN- 
DAN V. ATHAPPA GOUNDAN. 

18 L. W. 177 : (1923) M. W. N. 545 : 

75 I. C. 336 : A. I. R. 1924 Mad. 88 . 

-S. 11— Compromise decree — Proceedings under 

Guardians and IVards Act arc not binding. 

Where under a compromise the petitioner (father) 
acquiesced in the retention of the custody of the 
minor by the respondent (mother). 

held, that the authority delegated by a natural 
guardian to any other person to retain the custody of 
the minor is revocable although the compromise has 
been embodied in a decree. 38 M. 808 Ref. {Oldfield 
and Venkatasubba Rao. J/) SaTYANARAVANA 

Varaprasada Rao v. Venk.ata I.akshmi. 

18 I. W. 173 : (1923) M. W. N. 668 : 73 I. C. 948 : 

A. I. R. 1924 Mad. 45. 

Connected or Cross Appeals and Suits. 

-S. 11— Connected appeals — I'^vo appeals in 

same suit—Two decrees passed—Second appeal filed 
from only one—Appellant not prejudiced by the other — 
Second appeal is not barred. 

Where there are two decreesarising out of two ap¬ 
peals to a subordinate appellate Court, and only one 
such decree is brought up in second appeal and there 
is nothing prejudicial to the appellant in the decree 
from which no appeal has been brought, which is not 
raised and cannot be set right if the appeal which he 
has brought succeeds, the right of appeal is not bar 
red either by the rule of res judicata or at all by rea¬ 
son of his failure to appeal from the decree which 
does not prejudice him. The suit was for damages. 
The trial Court decreed the suit for 5 years. Both 
parties appealed and two decrees were passed. By 
the decree in the plaintiff’s appeal the first appellate 
Court increased the number of years for which dama- ' 
ges were awarded but reduced the rate of damages. 
The net result was that the decree of the Trial Court 
in plaintiff’s favour was reduced in amount. In the 
defendant’s appeal, the lower appellate Court dis¬ 
allowed the defendant’s objection that the whole suit 
should be dismissed. The defendants filed a second 
appeal from the decree in this appeal alone. 
held, that the second appeal was competent. 
(Sulaiman /.) RaM NaRAIN v. NIHAL SINGH. 

L. R. 6 A. (Civ.) 222 : 87 I. C. 804 : 

A. I. £. 1925 All 488. 

--—S. 11 —Cross suits. 

Where there are two decrees arising out of Uvo suits 
heard together or raising the same question b^^ween 
the same parties and arising out of two appeals fb the 
lower appellate Court and only one of such decrees is 
brought before the High Court in appeal and there is 
nothing prejudicial to the appellant in the decree from 
which no appeal has been brought w’hich is not raised 
and cannot be set right if the appeal which he has 
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Appeals and suits. 

brought succeeds, the right of appeal is not barred 
either by res judicata ox hy of his failure to 

appeal from the decree which does not prejudice him. 
{A/ears, C. J.. BanerJee. Piggoti. Walsh and Ryves. 
yy.) GhaNSHAM V. BhOLA. 

45 A. 506 : 21 A. L.J. 465 : 74 I. C. 411 : 

L. R. 4 A. 265 : A. I. R. 1923 All 490 (2) (F.B.). 

S. 11— Connected suits—Appeals in one only — 
Effect of—Other decrees not appealable against. 

Where there were a number of cases between the 
same parties involving the same issue and an appeal 
was preferred only in one, the decision in the others 
having been allowed to become final. Held, that the 
hearing of the appeal was barred by res judicata. 
{Fremantcl. S.M. and Burn, y. A/.) GHAZI DIN 
Singh v Agil Singh. L. r. 5 All. 124 (Rev.). 

-S. 11— Connected suits — Appeal against one — 

Bar by res judicata. 

The doctrine of res judicata applies to all the stages 
of a suit till it is finally terminated and the doctrine is 
not confined to the Court of first instance. It applies 
equally to the procedure on a first as well as second 
appeal. The expression “former suit” means a previously 
decided suit and the same rule applies to appeals. It 
is not the priority in the commencement of one action 
that rendei-s the judgment obtained therein a bar to 
the recovery of a second judgment in another, but be¬ 
cause the first judgment, when given whether in the 
action commenced first or last, it extinguishes the 
original cause of action and gives to the plaintiff in 
1 lieu thereof one of the higher nature. Where there 
were two suits in the primary Court, decided by a com¬ 
mon judgment and an appeal is preferred only in the 
first suit, while none is preferred from the decree in 
the second suit, the decree made in the latter becomes 
final and operates as res judicata. Cases on the point 
reviewed. {Afookerjee and Chotzner. ly.) ISUP ALI 

V. Gour Chandra Deb. ‘37 C. L. J. 184 : 

74 I. C. 591 : A. I. R. 1923 Cal. 496. 

S. 11— Cross Suits — Two siiits for damages — 
Common issue — yoint trial — Separate judgments —Res 
judicata. 

Two suits for damages, by two persons, one against 
the other, were tried together, on the same issue of 
fact. One suit was dismissed and other decreed, in 
two separate judgments. There was an appeal against 
the judgment decreeing the suit but not against the 
one dismissing the suit. Held, the latter was res judi¬ 
cata in the other suit. {Chatterjee and Pearson. //.) 
GaNGADHAR V. SaKALI TELNI. 34 C. I. J. 281 : 

64 I. C. 674 ; 27 C. W. N. 141. 

" —S. 11— Cross suits — Suit by principal against 

agent relating to certain transactions decided—Cross 
suit by agent in respect of the same matter is barred. 

A decision in a prior suit by principals against agents 
wherein the amounts due by one party to the other 
were settled in respect of certain transactions bars a 
subsequent suit by agents against the principals in 
respect of the same transactions. (Shadi Lai. C. /. 
and Addison. /.) FIRM SaGHRUMAL HarCHARAN 
Das V. Firm Dhanpat Rai. 7 Lah. L J. 420 : 

A. I. R. 1925 Lah. 596 (2). 

--— S. 11— Connected suits — Decree — Appeal in 

one case. 

Plaintiff instituted two suits against respondents one 
for a share of his deceased brother’s property and the 
other for a share in the charity fund set apart at the 
time of partition between brothers which w'as not dis¬ 
posed of. Both the suits were dismissed on the ground 
of estoppel by virtue of a deed of relinquishment 
executed by the plaintiff in favour of his brothers 
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Appeals and suits. 

I^laintirf appealed only in the case in which he claimed 
a share in the property left by his deceased brother. 
It was objected that as he did not appeal from the 
case in which he claimed a share in the charity fund, 
the question of estoppel was res iudiaita. JfclJy this 
objection is untenable, as the decision in the other 
case that the plaintiff was estopped by the deed of 
release from claiming a share in the charity fund does 
not affect the question whether he is estopped from 
claiming a share in the estate of one of his brothers, 
who died subsequently to the e.xecution of that deed. 
{A/ariniidu and Camphelly J J.') SeTH VUSAF ALI 
MomoonJI SEl H ALI HhOY. A.I.R. 1923 Lah. 8 . 

-S. 11 and 0. 41. R. 1— Conttccled appeals — 

Decrees—Filing tf one only with memorandum 

l^lainiiffs sued a widow and vendees from her, for 
possession of their share in two houses by partition. 
From the judgment of the first Court decreeing plain¬ 
tiff’s claim two appeals were filed in the Court of the 
District Judge (i) appeal by the vendees who made the 
plaintiffs and widow respondents, and ( 2 ) appeal by 
widow in which she made the plaintiffs sole respon¬ 
dents. The District Judge disposed of both appeals , 
by one judgment but two separate decrees were drawn 
up, one in each appeal. The plaintiffs whose claim was 
dismissed appealed to the High Court but filed copies 
of the judgment and decree in appeal by widow and no 
copy of the decree in appeal by vendees was filed, /^eld, 
the appeal was not properly filed within the provisions 
of O. 41 , R. I, the memorandum of appeal not 
having been accompanied by a copy of the decree in 
favour of the vendees. If the High Court were to hear 
the present appeal and set aside the decree, there 
would still be subsisting the decree in favour of ven¬ 
dees which would operate as res iudicata and the 
plaintiffs’ suit would still stand dismissed as against 
them. {Scott-Smith and Harrison^ //.) MUHAMMAD 

Din ?/. Mr. Zeb-un-nisa. 

3 L. 215 ! A. I. R 1922 Lah. 390- 

—— —S. 11 —Connected and cross suits. 

Where two cross suits involve directly and substan¬ 
tially same question and were tried together an appeal 
against one decree only while the other decree was not 
the appeal is incompetent as the decree from which no 
appeal is made operates as res iudicata. 35 All. 187 
Foil. (-^Leslie Jones and IVilherforce^ J MaHOMED 
Jan 7j. Duli ChanD. 74 I. C 583 : 3 L. L. J. 473. 

-S. 11 —Connected suits — T7Uo suits involving 

same matter—One decided finally bars appeal from the 
decree in the other. 

Section 1 1 of the C. P. C, or, at any rate the princi¬ 
ple on which that section is based, will prevent an 
appellate Court from trying a case involving a matter 
decided finally by a suit heard along with the suit 
from which the appeal is pending. ( As/noorth, A. J. 

C.) Pancham Singh v. thakur Singh. 

A. I. R. 1925 Oudh 698. 

' S. 11 —Connected suits—Appeals from even 
identical decrees are necessary., otherwise appeal from 
one is barred. 

Two pre*emption suits were filed by Land A with 
regard to the same property and in connection with the 
same transfer ; they were jointly tried, issue being the 
same, and identical decrees were passed in both Both 
were parties to both the suits. The decrees were to 
the eff ct that L. was to pre-empt and deposit a cer¬ 
tain amount and on his failure A was allowed to pre¬ 
empt. L appealed from the decree in his own suit 
but not from the decree in the suit in which he was 
defendant. 

IJeldy that the decree in A’s suit which had be- 
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tially in issue. 

c ome final barred the appeal. 20 O. C, 290 Dist 
{Dalai. J. C.) LUCHHIM KuaR UmraOSinGH ’ 
11 0. L. J. 22 : 81 I. C. 333 : A. I. R. 1924 Ondh SU. 

-S. 11 —Connected suits—Common iudgnttnt 

but two decrees—Appeal against one only—If harred. 

If two suits involving common issues are tried to¬ 
gether and disposed of by one judgment, and an 
appeal is preferred against the decree in one only the 
other decree having become final operates as res iudi* 
and the appeal is barred. {Kuhvant Sahay., j \ 

dhani Singh v. Sri ChandraChoor Deo. * 

A. I. E 191J4 Pat. 823. 

- S. 11 —Connected appeals. 

Two cross suits were tried together with common 
issues but two separate decrees were drawn up and 
also two judgments were written one relying on the 
other. Appeal from one decree was dismissed. 

Held, that the appeal from the other decree cannot 

be heard, the subject-matter of the latter appeal being 
already decided in the prior appeal. 33 All. 15 (F.B.) 
Foil. {Robinson^ C. J. and Brown, J.) ANWAR ALLI 

Sowdagar n. Ameer Alh Sowdagar. 

2 Rang. 633 : 84 I. C. 894 : A. I. R. 1925 Rang. 104. 

Co-plaintiffs. 

-S. 11 — Co’phiintiffs ; Res judicata between-^ 

Same principles as for res judicata between co-defend- 
ants apply. 

The same principles of res iudicata as between co¬ 
defendants apply to res iudicata between co-plaintiffs, 
and therefore if a finding as between co-plaintiffs is 
necessary before the Court can give any relief against 
the defendants that finding would be res iudicata, zs 
between co-plaintiffs. But where a question was not 
raised in the pleadings, but was only used as an argu* 
meat, on one of the branches of the case as to limita¬ 
tion, and was not essential to give plaintiffs any relief. 
Held, that it would not bs res iudicata. The main 
tests to be applied are whether there was active con¬ 
troversy between the plaintiffs and whether that 
adjudication was necessary to enable the Court to 
grant any relief against the defendants. {Kumara- 
S 7 uami Sastri, J.) SHYAMA BHAI v. PURUSHOTHAM- 
DOSS. 21 L. W. 551 : A. I. R. 1925 Mad. 645. 

——S. 11 — Co'plaintiffs — Decision when xts, judi¬ 
cata. 

In the absence of a conflict of interest between per¬ 
sons ranged as co-plaintiffs in a suit the suit have 
made in the alternative, the claim which he made in 
the present suit and that by reason of decision' in the 
suit would not bind their successors as res iudicata, 
{fifiller, C. J. and Jxoala Prasad, J.) MaHARAJA 
Pratab Udai Nath Sahi Deo v. Ganesh Nakain 
Sahi. 70 I. C. 232 : 1921 P. H. C. C. 369. 

Directly or substantially in issue. 

■ - S. 11 — Directly and substantially in issue^ 

Mere decree for share of Profits does not conclude right 
to partition. 

Where a prior suit for share of profits was decreed 
and no question of rights to partition was raised or 
decided. 

Held, in a subsequent suit that the question of 
partiiion was not res iudicata, but the Court added a 
declaration to the decree by which decree-holder could 
execute the decree without resorting to a suit for share 
of yearly profits. {Lord Blattesburgh.^ MiR SUBHAN 
Ali V. IMAM Begum. 52 I.A. 294 : 23 A. L. J. 667 : 
88 I. C. 347 : 21 N. L. B. 117 : (1926) M. W. H. 585 : 

A. I. R. 1925 P. C. 184 (P.C.). 

-S. 11— Directly in issue — Rent suit'^Tenant 

asserting landlordship of another and Payment of rent 
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stant ally in Issue. 

to him—Latter can be impleaded as party—But ques¬ 
tion of title decided between him and plaintiff is not re;- 
judicata between them. 

In a suit filed by a person against another who 
denies that the relation ot landlord and tenant existed 
beUveen him and the plaintiff, it U open to the Court 
to implead the person to whom the payment of rent 
is alleged to have been made by the defendant. But 
if any question of title is decided between the plaintiff 
and a third party so added, that decision does not 
operate as conclusive, and a suit by the defeated party 
to establish his title can lie in the Civil Court. 
(A'anhaiya Lai, /.) SaLAMAT Ali v. GuJ KunwaR 
ChaND. ^ I. C. 302 : A. I. R. 1923 All. 574. 

' II Directly in issue—Previous proceeding 

confined to question of Possession-Question of title is 
not barred. 

In a case where the previous proceeding was confin¬ 
ed by statute to the question of possession a subse¬ 
quent proceeding in which the question of title is 
raised is not barred hy res judicata. ^Sticart, /.) 
LaLMAN FazaI.. L. R. 5 A. 133 (Rev.) : 

78 I. C. 115 : A. I. R. 192) All. 200. 

-;-S. W^Directly and substantially in issue — 

Subject matter different—No bar 

Where the subject-matter of the two suits is differ¬ 
ent and the second suit relates to a different grove land 
frorr) that involved in the prior suit, there is no bar of 
res Judicata. {^Neave, BHANU PraTAP SinGH t'. 
Bhagwan Singh. L. r. 5 A. 406 : 

A. I. R. 1924 All. 922. 
---S. 11— Directly in issue^Jncidental observa¬ 
tion not binding. 

Observations not arising out of the issues which were 
before the Court for decision are not binding as res 
Judicata. {Mnkcrjee and Dalai, //.) BEHaRI LaL v 
Shiv NaraIN. 22 A.L J. 866 : L. R, 5 A. (C-vl) 697 : 

A. I. R. 1924 All. 884. 

-—;—S. 11 —Directly and substantially in issue — 

Decisiofi on validity of sale deed. 

Where the question whether a particular sale deed 
was a valid document arose directly and substantially 
in the previous suit and the prior suit could not be 
determined without a decision of the issue, the decision 
operates as res judicata in a subsequent suit even 
though the property involved in the subsequent suit is 
different from the one which was the subject of the 
prior suit. 13 B. 25 ; 7 I. C. 388 Ref. {Banerfee and 
Gokul Prasad, JJ.') KEDAR NATH SinGH v. SheO 
Shanker. 45 A. 515 : 21 A. L. J. 421 ; 

L. R. 4 A. 512 . 76 I. C. 370 : 
A. I. R. 1923 All. 613 (2). 

■ ™S. 11— Directly in issue — Declaratory suit 
—Suit dismissed on merits—Plaintiff out of possession. 

A plaintiff out of possession sued for declaration 
"^bat he be declared an occupancy tenant; his suit was 
dismissed on the ground that he did not suhsta-itiate 
his position as occupancy tenant. He filed another 
suit for possession against the defendants. Held, that 
his suit was barred by res judicata \ and that he could 
not be allowed to contend in the second suit that the 
Courts should not have gone into the merits in the 
former suit as in that suit he w'ould have failed 
only on the ground that he sued for mere declaration, 
when he ought to have sued for possession as well. 
\Rafique, /.) KaSHI RaI v. MT. KaLI KUERI. 

A. I. R. 1923 All. 554. 

7 *-S. 11— Directly aiui substantially in issue — 

Obiter dictum not necessary for the decision of the case. 

Where in a prior suit the Court had merely to de¬ 
cide the factum of a person’s death at the date of suit 

Q. D.—VOL. I —38 
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stantially in Issue. 

having regard to the presumption under S. 108 of the 
Evidence Act, but it went further and expressed an 
opinion that the person was dead at a particular date 
relying erroneously on the supposed presumption to that 
effect found in S. 108 , Evidence Act, the decision as 
to the date of death is not pa.ssed on an issue directly 
' and .substantially in question and does not constitute 
res Judicata. (JValsh and Ryves, JJ.) RekHAB DaS 
V. MT. SheOBAI. 45 A. 466 : 2l A. L. J. 393: 

L. R. 4 A. 632 : 74 I. C. 636 : A. I. R. 1923 All 495. 

-3. 11— Directly and substantially ir issue — 

[ Suit by son to avoid execution sole of Joint family pro¬ 
perty—Prior suit—Dismissal of—Effect of. 

A .Suit by a Hindu son to avoid a sale in execution 
j of a decree against his father on the ground that the 
debt w’as tainted with immorality is barred by a simi¬ 
lar previous suit on the ground that the property was 
joint family property. {Gokul Prasad and Stuart,//.) 

Badri Prasad ?. Mohan Singh. 

4 U.P. L. R. (A.) 15 : 65 I. C. 611 : 

A. I. R. 1923 All. 231. 

I - ™ S. 11— Directly and substantially in issue — 

\ Decision depending on one issue—Other issues not res 
: judicata. 

! Plaintiffs sued defendants for an injunction restrain- 
j ing them from building on the disputed land alleging 
it to be the common property of the parties. The 
! plea of the defendants was that the land was exclu- 
: sively their own. A subsequent suit was instituted by 
defendants, against plaintiff in which defendants, inter 
alia claimed an injunction against plaintiffs restraining 
them from allowing water to flow on the disputed land 
to which the plaintiffs answered that they were joint 
owners of the land with plaintiffs and that they had a 
right of easement. Tne plaintiffs’ suit was dismissed 
on the finding that the defendants were sole ownei-s of 
the land in dispute. In the suit riled by defendants 
the Court found in favour of the easement alleged by 
I the plaintiffs, and dismissed that suit. Plaintiffs ap- 
I pealed against the decree dismissing their suit 
f and there was no appeal from the decree in the other 
suit. Held, that the consideration of the issue as to 
ownei-ship of the land was not barred hy res judicata 
since that question ceased to be substantially in issue 
in the second suit by reason of the finding on the 
question of the easement right. 33 A. 51 Dist. (A/ears, 

C. /. and Piggott, /.) PEARY LaL v. JaDO RaI. 

20 A. L. J. 784 : 76 I. C. 618 : 

L. R. 3 A. 450 : A. I. R. 1923 All. 15. 
■“** — “S. II— Directly and substantially in issue — 
Suit for possession—Previous suit for declaration. 

The dismissal of a suit of the reversioner for a de¬ 
claration that he w’as the next reversioner during the 
lifetime of the widow on the occasion of transfer by 
her by way of gift is no bar to a subsequent suit for 
possession of the property. {Gokul Prasad, /.) 
RaMJAS V. MR. SaRTaJI. 20 A. L. J. 672 : 

70 I. C. 635 : A. I. R.1922 A]). 401. 

■ -S. 11— Directly in issue—Suit for profits — 

Civil Courf s decree. 

A person purchased a share in a village. After the 
sale the vendor sued his co-sharer for profits and got 
a decree. The latter had already paid the purchaser 
profits and sued him for refund of the same, 
with costs. The dispute w’as referred to arbitration 
and by an award the suit was decreed. The purchas¬ 
er then to recover his profits sued the co-sharer lam- 
bardar w’ho resisted the suit on the ground of res judi¬ 
cata and estoppel. The first Court decreed the suit, 
holding that the question of profits could not be in 
Lssue in the civil suit and so S. ii, C. P. Code, could 
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stant.ally in Issue. 

not bar the suit : 

f/fld. the co-sharer lamhai-clar was not entitled to 
defeat the suit in itmtue by prodxicing in evidence the 
ciecree of a Civil Court, several matters involved in 
the '^uit not being in issue in the pre\'ious one. {/^ytYS 
n>;d Gokul Prasad, //.) KUNJ HkHaRI I.AL v. 
('rHANSHAM Das. a. I. R. 1922 All. 397. 

—— S. 11— J^irectly and suhstautially in issue — 
Xafnrct'fsnits same—Dates different—Seeond suit 
ha rred. 

\ subsequent suit is barred under S. i i where the 
-subsequent suit is exactly of the same nature as the 
previous suit with the difference that the date from 
which the account.s are asked for in the later suit is a 
few years later than in the previous suit. {Maeieod. 
C. J and Crump, J.') .SlDACAVADA v. RAM CHAN¬ 
DRA HabaJI. a. I. R. 1924 Bom. 118. 

-S. 11 —Directly in issue—Issue decided by 

trial Court — Appeal—Appellate Court decidifif^ on other 
rounds and deelininf' to decide that issue—That issue 
IS net res judicata. 

When the judgment of a Court of first instance up¬ 
on a particular issue is appealed against that judgment 
ceases to be res iudicata and becomes res suhiudiee, 
and if the appellate Court declines to decide that issue 
an<l disposes of the case on other grounds, the judg¬ 
ment of the first CTourt upon that i.ssue is no more a 
I)ar to a future suit than it would be if that judgment 
had been reversed by the Court of appeal 6 Bom. 
I 10 , Appl. (Cuminxr, y.) KaKUNA CHARANDaSz/. 

Krishna vSundar MaJi.'mdar. 90 1 . c. 480; 

A. I. R. 1926 Cal. 179. 

--—S. 11 —Directly in issue-issue decided bettoeen 

same parties—Case decided on different issues—First 
issue is not re.s judicata (^obiter'). 

In a previous suit in ejectment which was inter 
Partes the Mun.sif who tried the suit held that the 
defendants had no right of occupancy but he dismiss¬ 
ed the suit on the ground of its being instituted before 
the expiry of the agricultural year in which the defend¬ 
ants' predeces'ior died. On appeal that decree of dis¬ 
missal was aftirmed on the second grtnind. Held, that 
the decision of the first ('ourt on the first issue would 
not operate as res Judicata in a subsequent suit for 
ejectment. 24 Cal. 616 (P. C.) Kel. on, t^Newbould 
and Graham,y I.SWaK SaNT v. 'IORANDRa NaTH 
KUILA. 42 C. L. J. 560 : A. I R. 1926 Cal. 163. 

—S. 11— Directly in issue — Findings necessary 
and essential to Judgment arc res judicata, 

In the fist suit the plaintiff sued for a declaration of 
his title and recovery of possession of two plots. His 
title was declared to these plots, but it was held that 
he could not recover possession in that suit from a 
co sharer, but that his remedy lay in a suit for parti¬ 
tion. In the second suit he was suing for partition of 
these plots and some others having been deprived of 
possession by the defendants. Held, that as in order 
to decide the first suit it was necessary to decide his 
title to the share in the whole property the question of 
the plaintiff’s title to these plots also must be held to 
be res judicata as between the parties, {_Suhra7uardy 
and Cuming, //.) RaJENDRA NaTH z/. BHABINI 
DaSI. 87 I. C. 811 : A. I. R. 1926 Cal. 80. 

■ - S. 11 —Directly in issue—Rent suit—Title 

hi issue — Decision as to title is res judicata. 

Where in a rent-suit the title of a person is in issue 
for the purpose of determining his share in the rent, 
the decision on the issue operates as res iudicata. 
{Snhrawardy and Duval yy.) GOPAT. CHANDRA 
DlJTT V. SURENDRA NaTH DHTI’. 

A. I. R. 1925 Cal. 1004 
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-S. 11— Directly in issue—Suit by some she- 

baits of deity against others for better management of 
properties—One defendant debutter 

nature of properties — Question is not res judicata 
among co-defendants—Frame of suit bad—Duty of 
Court. 

A suit was instituted by some of the co-shebaits of 
a deity against the other co-shebaits for the better 
management of the debutter properties. One of the 
defendants in the suit denied the debutter character 
of the properties. 

Held, that the question of debutter was 
not res iudicata as between the co-defendants as 
it was not necessary to decide that question between 
them in order to give relief to the plaintiff in the suit. 

Wheie a suit is properly framed, and the Court de¬ 
cides several issues, the decision on each issue is- 
binding upon the parties. But where the Court holds 
that the .suit as framed is not maintainable, the suit 
should be dismissed on that ground alone, and the- 
Court cannot try the other issues so long as the suit is 
not properly framed. The decision of the Court on 
the other issues in such a case will not be res iudicata. 
(ChutterJee and Cuming, yy.') GOPAL JEW THaKUR « 
V. Radha Binode. 41 c. t. j. S96 : 

88 I. C. 616 : A. I. R. 1925 Cal. 996.. 

--S. 11— Directly in issue — Decision ot. hui- 

dental question is not res judicata^ 

Some of the co-shebaits of a deity filed a suit 
against other shebaits for a scheme for the better 
management of the debntter properties of the deity. 
(Me of the defendants denied the debutter character 
of the properties. Held, that the decision of the 
question of debutfer was only incidental to the suit 
and did not amount to res iudicata. (.Chatteriee and 
Cuming, yy.) GOPAI. Jew THAKiUR v. RaDHa 
BlNODE MonDaL. 41 C. L. J. 396 - 

88 1. C. 616 : A. I. R. 1925 Cal. 996i 

-S. 11— Directly and substantially in issue — 

Previous suit for enforcement of easement—Question 
at issue 7 ohcthrr plaintiff' 7 vas tenant of one of the de^ 
fendants—Subsequent suit by that defendant for eject¬ 
ment or rent not barred. 

In a previous suit by T against C, B, and others for 
the enforcement of an easement, the question direct¬ 
ly and substantially in issue was whether T was a 
tenant under B. B subsequently sued for ejectment of 
T, or, in the alternative, for rent. 

Held, that the questions for investigation in the 
latter suit were essentially distinct in character and if 
at all they arose in the previous suit they arose not dis¬ 
tinctly and .substantially but incidentally and collate¬ 
rally. 30 C. L. J. 13 and 31 C. L. J. 507 Foil. 
herii, y.) TARITBARANI DaSI BaSUMATI DeVI. 

A. I. R. 1925 Cal. 985. 
S. 11— Directly and substantially in issue- 
— Decision on any issue, to be res jrdicata need not be 
basis of decree—Issue arising directly and substanti¬ 
ally and being finally heard and determined is enough.. 

In order that a decision in a previous suit on an 
issue should operate as res iudicata it is not necessary 
that the decision of the issue should have been the- 
basis of the decree. It is enough that the issue had 
been finally heard and determined and that it arose 
directly and substantia'lly (and not incidentally or col¬ 
laterally), for determination, >.^.,that it was necessary 
for the determination of the suit though it may not 
have been ultimately made the basis of the decree. IF 
the determination of the issue is inconsistent with the 
decree, it cannot be said that it w’as necessary for the 
determination of the suit, and such a finding will be 
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treated as unnecessary and will not operate as yes Jttdi- 
eata. It matters not that the defendant is described as 
pro forma defendant if there was a real contest, and 
if the contest was opened by the defendant and not 
the plaintiff. Case-law discussed. i^Mitker/eCy J 

Taritbrani DaSI t/. Basumati Dfa^. 

A. I. R. 1925 Cal. 985. 

-S.. W-^Oirctily in issue — IV/ieu defejidayits 

have been defeated in a previous suit as regards their 
coiitejition that they are tenants ui severalty the ques- 
tion is res judicata in a subsequent suit. 

Where in a suit for rent the defence was that there 
was a division of the tenancy with the consent and 
knowledge of the landlord and that the defendants 
were not jointly but severally Ual)le for the rent, the 
plaintiffs obtained two ex Parte rent decrees jointly 
against all the defendants in respect of the entire 
rent. Held, that the defendants were debarred from 
setting up tenancy in severalty. Suhrawardy, J. — 
No hard and fast rules obtain as to what question's 
should be recorded as question,^ that ought to ha\e 
been raised in the previous suit. But there are several 
tests which have been applied from time to time when 
such questions have had to be decided. One of the 
tests is whether by raising the questions the previous 
decree could have been in any way varied or affected 
or have been defeated. {Suh?-a7vardy and Duval, 
//.) Shib Chandra Talukdar v. Lakhi Priva 
OUHA. 29 C. W. N. 253 : 40 C. I. J. 507 : 

A. I. R. 1925 Cal 427. 

-S. 11— Directly and substantially in issue — 

Decision that %uill "was “ wholly valid ''does not bar 
question as to validity of its Provisions regarding suc¬ 
cession to the shebaitship, when the only question in the 
previous case was about the extent of bequest that ope¬ 
rated under the will. 

The will purporting to create a religious endowment 
and to appoint shebaits ran as follows :—“ When you 
all have ceased to be, he who shall be of the Hindu 
persuasion and senior in age amongst your legal heirs 
shall have the management conferred upon him. ” 
The questions raised in a previous suit anent the will 
were that the dedication was illegal and invalid and 
that at the most it created a religious charge on the 
secular properties of the testator and in a later suit it 
was held that in that suit (the previous one) it had 
been decided thit the will was wholly valid and 
passed the entire estate to the idol. Held, that 
the suit for declaration of plaintiff’s right and that 
of his brother to the shebaitship of the idol on 
the ground that on the death of all the persons 
living at the time of the death of the testator the 
office of the management of the endowed property re¬ 
verted to the heirs of the testator was not barred by 
resjudicata because the question had not been before 
the Court in the previous suits and the decision therein 
had only been that the will had been valid to the 
whole extent of the bequest and did not refer to the 
question raised in the present suit. i^Suhrawa*'dy and 
Duval, //.) Promoth Nath Mukerjee v, 
Anukul Chandra Banerji. 40 C. L. J. 564 : 

29 C. W N. 17 : A. I. R. 1925 Cal. 225. 

■ ■;-S* II —Directly and substantially in issue — 

Incidental findings—Findings essential for judgment 
are also res judicata. 

Estoppel is not confined to the judgment but extends 
to all facts involved in it as necessary steps or ground 
work, in other words, a judgment operates by w-ay of 
estoppel as regards all the findings which are essential I 
to sustain the judgment though not as regards findings | 
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; which did not form the basis of the decision or were 
in conflict therewith. The rule against reagitating 
matter adjudicated is subject generally to this restric¬ 
tion—that however essential the establishment of 
particular facts may be to the soundness of a judicial 
decision, however, it may proceed on them as estab¬ 
lished,and however binding and conclusive the decision 
may, as to its immediate and direct object, be, those 
facts are not all necessarily established conclusively 
between the parties and that either may again litigate 
them for any other purpose as to which they may come 
in question provided the immediate subject of the de¬ 
cision be not attempted to be withdrawn from its ope¬ 
ration, so as to defeat its direct object. If both parties 
invoked the opinion of the Court upon the question, if it 
was raised by the pleadings and argued, the conclusion 
cannot be supported that the judgment upon it was 
idtra vires merely because an issue was not framed 
which, strictly construed, embraced the whole of it. 
Where a defendant is entitled to set up in the same 
answer as many defences as he has if a judgment is 
entered in his favour which contains no provision that 
it shall be without prejudice or any like limitation or 
reslriction the estoppel raised by it will extend to every 
matter or fact in issue actually found by the Court in 
favour of the defendant. (17 All. ( 74 , Diss.) (A/ 00 - 
keriee and Suhrawardy, J J.) DWTjkNDRA .NaRAIN 
Roy V. JOGESH CHANDRA. 39 C. L. J. 40 : 

79 I, C. 520 : A I. R. 1924 Cal. 600. 

-- S. 11— Directly in issue—Landlord if a party 

cannot dispute title of a tenant decided between his ten 
ants. 

It is plainly not open to the landlord, who was a 
party to the previous suit, to take up a position incon¬ 
sistent with the decision in the previous litigation 
which was pronounced in his presence, e. g., that the 
tract then in dLspule was covered by the lease of one 
of his two tenants and not that of the other, \\ here 
the lessee landlord could not have succeeded in the 
previous suit except on the footing that the tract was 
included in his lease and not in that of his rival it is 
not open to the plaintiff to have the rent and premium 
assessed on any portion of those lands on the ba.sis that 
they are not covered by and subject to the operation 
of the grant in his favour. (Mookerfee and Rankin, 

//.) Bhupendra Kumar SuraJ Kanha Rai. 
38 C. L. J. 291 : 76 I. C. 917 : A. I R. 1924 Cal. 128. 

-S. 11— Directly and substantially in issue — 

First suit for title—Second for fixing boundaries. 

A prior suit determining a question of title regarding 
a certain land does not bar a subsequent suit bet¬ 
ween the same parties involving a question as to its 
boundaries. {M^almsley and Ghose, J/.') AnaNTRaM 

bhattacharjee V. Hemchandra Kar. 

60 Cal. 475 : 72 I. C. 1041 : A. I. R. 1923 Cal. 379. 

S. 11 —Directly and substantially in issue — 
Decision as to rate of rent in one year—Effect of. 

If in a case under S. 105 , B. T. Act, the only point 
decided was the amount of additional rent to be 
allowed for the excess area, it does not constitute res 
Judicata as to the rate of rent. A rent decree in a 
prior suit may not be res Judicata in the sense that it 
finally decided the rate of rent between the parties, but 
it is res judicata that for the years for w’hich that suit 
was brought the rent was the amount then found* 
(^Newjtould, J.) BroJENDRA KISHORE ROY ChOW- 

DHURY V. Sheikh Somar ali. 68 i. c. 298 t 

A. I. R. 1923 Cal. 282 (2)* 

;-S. 11 —Directly and substantially in issue — 

Adj udication. 

Where both parties in a dispute about land set for- 
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ward certain measurements and they came to an 
ai rangi nient by which the length of the rod was taken 
as nf n>ore than the Naikarsha rod and the plaintiffs 
got more than they were entitled, //ciu, as the 
question of the length of rod was not a point in issue 
and f here was no adjudication thereon the principle 
underlying S. 1 1 . P. C., does not apply. 
and Suhraxoa* dy, SURADHANl DUTTA v. 

M l 10 SHEIK. 27 C. W. N. 280 : 71 I. C. 378 ; 

38 C. L. J. 17 : A. I. R. 1922 Cal. 311. 

-S. 11 —Directly and snlfstanlially in issue. 

Where a pro-note was executed on account of inte¬ 
rest due on the mortgage in question and the suit on the 
pro-note could not have been decreed uuless the mort¬ 
gage was found to be a valid mortgage,and in order to 
determine the validity of the consideration for the pro¬ 
note it was necessary for the Court in the previous suit 
to deteimine the validity of the mortgage. Meld, that 
the question of the validity of the mortgage was direct 
ly and substantially in issue in the previous case, and 
the finding that no undue influence had been estab¬ 
lished and that the consideration was proved operates 
as res judicata in the later suit. ( Martineau and 
Moti Sagary JJ.) NaNAK ('HAND v MlU MAHO¬ 
MED Khan. A. I. R. 1924 Lab. 702. 

-S. 11 —Directly and substantially in issue. 

The real point at issue in a previous suit was whe¬ 
ther the mortgage was for necessity or not. It was 
found as a fact that the mortgage was for necessity and 
therefore, there was no necessity to arrive at any deci¬ 
sion upon the question whether M was the lawfully 
adopted son of A Ilcldy it is doubtful whether it 
can be said that the question of adoption was directly 
and substantially in issue in that suit within the mean 
ing of S. II, C. P. Code. {Scotz-.Smit/t and Fforde^ 

J J.) -Mehan Singh v. Kehar Singh. 

6 Lah. L J. 39 ; 75 I. C. 317 : 

A. I. R. 1923 Lah. 523. 

-S. 11 —Directly and substantially in issue — 

Unnecessary finding. 

A finding not necessary to the determination of the 
suit is not one against which a party could have ap¬ 
pealed and thus the question is not a matter directly 
and substantially in issue which was heard and finally 
decided. {Campbelly J.) SOHAN SINGH Jawala 
Singh. 73 I. C. 854 : A. I. R. 1923 Lah. 248. 

-S. 11 —Directly and substantially in issue — 

Pro-note—Set off. 

Where a pro-note was the subject-matter of the 
former suit and no set off was formally claimed in the 
previous suit and the defendants’ liability for the sums 
now in suit could only have been asserted and tried if 
there had been a formal set off, keldy .since the pleas 
in the first suit were not explicitly recorded, it cannot 
be said with certainty that liability for the particular 
sums now in dispute was directly in issue in the other 
suit. {Campbelly /.) BaIJ NaTH v. THE FIRM 
Radha Ram Sham Lal. A. I. R. 1923 Lah. 146. 

- -S. 11 —Directly and substantially in issue — 

Unnecessary finding—Not res judicata. 

Where the decree could be sustained independent¬ 
ly of the findings on a particular point and there is no 
decision against a party in a former litigation, the find¬ 
ing cannot become res judicata. {Leslie Jones and 
WilberforcCy J J.) AhmaD DIN v. MOHAMMAD 

Tuffael. 4 Lah. L. J. 376. 

- - ■ S. 11— Directly and substantially in issue — 

I tut dents of res judicata. 

In order that an adjudication be res judicata be¬ 
tween plffs. and defts. or the inter scy there must 
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be a conflict of interest between the defts. and a judg¬ 
ment defining their rights inter se ; without necessity a 
judgment will not be res judicata nor will it be res 
judicata by mere inference from the fact that thev 
have been collectively defeated in resisting a claim to 
a share made against them as a group. {Leslie Jones 
and BrOiidivayy JJ ) MEHARA v. DEVI DITI’a MaL. 

2 Lah. 88 ; 62 1. C. 665 ■ 3 Lah. L. J. 223 

-S. 11 —Directly in issue—Previous judgment 

contesting the right of granthi— Findings regarding 
the nature of the property. 

Where in a suit contesting the right of the then 
granthi oi the Darbar Sahib (.golden temple at Amrit¬ 
sar) to alienate a certain shop, it was held that the 
properties were -Maqf and attached to the granthi and 
could not be alienated by the granthi ; the judgment 
only proves that at the time also the right of the gran- 
thi to alienate certain property was called in question. 
The finding of the Court that the property y;^%ioaqf 
and was attached to the granthi is not relevant in a 
subsequent suit by the successor toithe office challeng¬ 
ing the alienation by his predecessor in-title. {Scott- 
Smith and A. Raoofy jjj) IndaR SlNGH v, FaTEH 

Singh. 59 I. C. 734 : i Lah. 540, 

-S. 11 —Directly in issue—Madras FtCreditary 

Village Offices Act {HI of 1805 ), S. 21 — Suit for re 
Covery of inam lands—Trial Court holding that Civil 
Court had no jurisdiction—District Court remanding^ 
holding that lands were service inam lands and Civil 
Court had f urisdiction—District Courfs decision con¬ 
cerns only the issue respecting /urisdiction and not the 
nature of lands. 

The plaintiffs sued for certain inam lands. When 
the case was first tried, the first District Munsif held 
that he had no jurisdiction to try the suit, as the 
matter fell within the purview of S. 21 of Madras Act 
(III of 1895 ). This was on the first issue “ whether the 
lands in dispute are service inams, and whether this 
Court has no jurisdiction to entertain a suit with res¬ 
pect to the same.” The District Judge considered both 
these points and found that the lands in question 
were service inams. and as the plaintiffs did not rely on 
any right to an office or its emoluments, the Civil Court 
had jurisdiction to entertain the suit, and remanded 
the suit to the District Munsif for disposal. The Mun¬ 
sif came to the conclusion that the alienation in favour 
of the plaintiffs was void and not enforceable. On 
appeal the Subordinate Judge held, disagreeing with 
the District Judge remanding the suit, that they were 
village service inams. It was contended that the Sub¬ 
ordinate Judge had no jurisdiction to review the find¬ 
ing of the District Judge in his order of remand as to 
the character of those inam«. IIeldy that the plaintiffs 
had the opportunity to appeal against such of ^he 
finding of the District Judge, as determined the cha¬ 
racter of the inams, and that not having done so, they 
would be concluded by that finding, it being a finding 
on a preliminary point but, what the District Judge 
really inrended to do and the important part of his 
remand order was only the finding as to the jurisdic¬ 
tion. {Odgersy J.) SUBBAIYYA z/, S. RaMAYYA. 

22 L. W. 225 ; A. I. R. 1^26 Had. 1046. 

-S. 11— Directly — in issue Right to sell in 

dispute in subsequent suit—Right to mortgage in 
dispute in prior ^uit—Prituiple of S. II does not aPPly 
Before the principle of res judicata can be applied it 
must be shown that the matter for decision had been 
directly and substantially in issue in a previous suit 
between the same parties. Where in the latter case 
the question in issue is the right to sell and in the 
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stant ally in Issve. 

previous case it was the right to mortgage. Held, that 
different considerations apply in the two cases and that 
the principle does not apply. 15 (). C 91 Ref. {A^eavc 

A./’ C.) Ganesh?’. KaJa Suraj Btix Singh. 

2 0. W. R. 944 ; A. I. R. 1926 Oiidh 139. 

-S. 11— Directly in issue—Admission of 

plaintiff's claim by one defendant and contest by another 
— Effect. 

In the prev ious suit by the plaintiff under O. 21 , 
R. 63 of the ( ode of Civil Procedure, P was added as 
defendant and after setting out the sale bv the latter to 
the plaintiff, the plaintiff asked for a declaration that 
the properties belonged to plaintiff and were not liable 
for the decree in execution of which they were attach¬ 
ed. Held, that it cannot be said that the question was 
not in issue between the plaintiff and P merely by 
reason of the fact that K admitted plaintiff’s claim, 
which was disputed successfully by the attaching 
creditor, and that the decision of the que.stion against 
the plaintiff in the previous suit was res hidicata. 
{Phillips and Od^rers, JJ.') ChinnakOZHaNDAI 
Nainar V. Ananta VUaya Nainar. 

20 L. W. 979 ; A I. R. 1925 Mad. 319. 

-S. 11— Directly and substantially in issue — 

Decision on immaterial issues — tVoi res judicata. 

In a suit by revei-sioner for a declaration that certain 
alienations made by the widow of a deceased Hindu 
were not binding on the reversioners the defence was 
that the suit was barred by limitation and that the 
properties in question were not part of the estate of 
the last male owner. The trial Court raised issues on 
both the points but dismissed the suit expressly on the 
ground of limitation. With a view to avoid the 
necessity fora remand in case the appellate Court took 
a different view of the question of limitation the trial 
Court gave a finding on the issue as to title against 
the plaintiffs. Held, that the finding on the question 
of title to the property was an obiter dictum and not 
res judicata. 4 M. 134 followed. {Krishnan and 
Odgers, //.) BaTHULA PITCH! ReddI t'. BHaRATA 
SaSTRI. 47 M. L. J. 632 : 20 L. W. 526 : 

82 I. C 485 : (1924) M. W. N. 8o9 : 

A. I. R. 1924 Mad. 893 (2). 

-S. 11— Directly in issue — Incidental finding. 

An incidental finding in one proceeding will be res 
Jnduata in another only where the issue in the second 
proceeding should have been raised and decided 
clearly in the first. {Oldfield and Ramesam, //) 
VaITELI KANDAR7'. VATTOLI PUTHURAN. 

41 M. L. J. 437 : 14 L. W. 702 : 69 I. C. 570 : 

(1921) M. W. N. 7c4. 

--S. 11— Directly and substantially in issue — 

Finding not the basis of the decree. 

In the previous suit, the plaintiff sued the defend¬ 
ants in ejectment as trespassers and the latter plead¬ 
ed that neither the plaintiffs nor the predecessor-in- 
titlewere owners of the property and the defendants 
were usufructuary mortgagees from some third persons, 
the real owners. Both the lower Courts found against 
the defendant but plaintiff’s suit was dismissed on the 
ground that the mortgage was by plaintiff’s pre¬ 
decessor. In the present suit for redemption the 
defendant pleaded that the finding in the prior suit that 
they were mortgagees from the plaintiff’s predecessor 
was not res Judicata. Held, that the finding was 
res Judicata though it was not the basis of the 
deciee. 18 Cal. 647* not approved. {Sadasiva Aiyar 
and Spencer, JJ.') MUTHU PILLAI v. VEDA 
VysACHARIAR. 60 I. c. 397 : 12 L. W. 277. 


C P. CODE (VOF 1908), S. 11—Directly and Sub¬ 
stantially ;n Issue. 

- - -S. 11— Directly in issue. 

The mere fact that two persons were ranged on 
opposite sides in a prior suit will not constitute the 
decision thereon res Judicata, if thei e was no contest, 
no issue and no finding between the parties. {A'otzual, 
A. J. C.) DOMA V, GOVTND. 

A. I, R. 1924 Nag. 124. 

-S. 11— Directly and substantially in issue — 

Unnecessary finding. 

Where the decision as to ownei*ship was not the 
baMs or any part of the basis of the decree and the 
final decision of the whole case, that is the 
deciee, would have been exactly the same if the 
decision on the point had been exactly the contrary 
the matter was not “ directly and substantially in 
issue ” in the fornier proceedings and therefore the 
question of ownership of the property docs not operate 
as res judicata in these proceedings. {Hallifax, 
A. J. C.) Govinda V. Laxman. 

A. I. R. 1923 Nag. 139 (1). 

-S. 11 —Directiy and substantially in issue — 

Question decided in effect though not in express terms 
— Rule of res judicata applies. 

The rule of res judicata extends to a question which 
must be taken to have been decided in effect, though 
not in express terms. 12 Beng. L. K. 304 ; Gregory v. 
Alolcsioorlh (3 Atkyns, 626 ) Rel on. {Dalai and 
IVazir Hasan.’A.J.Cs.) BaiJ NaTH SINGH v. RaJJU 

Singh. 12 0. L. J. 571 : 2 0. W. N. 872 : 

A. I R. 1926 Oudh. 101. 
■■ — S. 11— Directly in issue — l\Iorc than one 
issue decided in the first case—Decision on the real 
ground of decision is res judicata. 

The finding which is the real ground of decision ii> 
the case operates as res judicata even though there 
may have been other issues on which the case might 
equally well have been decided. 5 O. L. J. 647 and 
1924 P. C. 144 Foil. {Daniels, J. C.) MaHANT 
Ram Das v BHaGWan Kunwar. 12 0. L. J. 248 r 

2 0 W. N. 292 : A.I. R. 1925 Oudh 390. 

-S. 11— Directly in issue-'Unneccssary finding 

is not jes judicata. 

The main question in the previous suit was whether 
the plaintiff was a co-parcener with a certain pei-son. 
The Court decided two points (i) that the pedigree 
set up by the plaintiff was not proved, and ( 2 ) that 
the plaintiff was not a co-parcener with the pei-son in 
question. 

Held, that as the question as to the exact relation¬ 
ship of the plaintiff with the person in question was 
not essential to the decision of the previous suit, the 
finding was not res Judicata in a subsequent suit on 
that question. {Dalai. J.C.) RaM BaLI v RaM 
ASRE. 12 0. L. J. 105 : 86 I. C. 686 : 

A I. R. 1925 Oudh 386. 

■ “S. 11— Directly in issue — E'inding not 

necessary far decision. 

It is well established that no finding can operate as 
res Judicata which is not necessary to the relief granted 
by the decree. {Daniels, A. J. C.) OUDH BeHaRI 
Lal V. Dal Singh. 10 0 t. J. 404 : 

79 I. C. 666 : A I. R. 1924 Oudh 205. 
-S. 11— Directly and substantially in issue. 

Where in the previous suit the only question di¬ 
rectly and substantially in issue was the validity of the 
mortgage, and the question of the amount which the 
mortgagor or his son may be called upon to pay in the 
event of a suit for sale being brought by the mort¬ 
gagees on the basis of the mortgage deed, could not 
and was not directly and substantially in issue in the- 
previous suit. Held, any decision as to the exact 
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amount of niortgage payable in either ofthe two events 
would have been premature and hence the question of 
the rate of interest being excessi\ e could not be rrr 
ludiciita. i^Simpson and U’aiir /fasan. A. J. Cs.) 
b.ASANT KM r . Kf.SHO KaM. 9 0. L. J. 6l2 : 

74 I. C. 346 : A. I. R. 1923 Oudh 139. 
— — S. 11— Directly and xjthstantially in issue — 

Question indirectly tnvoh'cd. 

Where a judgment or order can have no effect on 
subsecjuent litigation apart from the reasons given for 
it, such judgment or order cannot be said even in¬ 
directly to involve a question respecting the subject- 
matter of the litigation. Where the decision as to a 
claim under which defendant claimed one-half of 
pnjpertj res iudicata against plaintiff who could not 
have calculated its value in fixing the value of appeal 
the defentlaiit who has no claim to that half of the 
property cannot Include it in fixing the value of subject- 
matter of appeal along with his own one-half share of 
the property. {As/iivort/i and Sintpson, A. J. CsQ 

imAOWATi Prasad Achhaibar Singh. 

9 0. L. J. 531 : 26 0. C. 24 ; 74 I. C. 214 : 

A. I. R. 1923 Ovdh 93. 

--S. 11— Directly and suhstantially in issue — 

(J vnecessary issue—IVithdraxval of suit. 

Plff. sued for resumption of a muafi and withdrew 
the suit without leave to sue afresh. The Court had 
raised an issue as to whether the land was liable to 
resumption or whether it was liable to assessment for 
rent. In a subsequent suit for assessment <»f rent by 
plaintiff, held, that in the prior suit it was unnece.ssary 
to raise an issue on the liability to assessment and 
consequently the prior decision did not operate as 
res iudicata. {Fremantle, S. and Burn. J. .4/.) 
THE SPECIAL Manager, Court ok Wards v. 
Padri Prasad. I». R- 5 0. 101. 

-S. 11— Directly and substantially in issue — 

Claim of occupancy negatived in respect of certain area 
—Subsequent suit in respect of another area under the 
same grant. 

Where a claim of occupancy rights based on an old 
grant was decreed at settlement in respect of certain 
area, the decision bars a subsequent claim that another 
area was also held under the same grant {Burn, 
J. J/.) MAHANT KUNJ BEHAKI UaS r-. IIIRWA 

Mehnam. I*- R- ^ 0- 31. 

■ s. 11 — Directly in issue—Consideration for 
mortgage. 

Where a person as against whom a suit is dismissed, 
appeal against a finding that a certain mortgage deed 
is genuine, but the appeal Is dismissed on the ground 
it is incompetent, but a finding is recorded that there 
was no consideration for the mortgage, the finding will 
res iudicata in a subsequent suit between the 
.parties. {Adami and Sen, //.) KaM AUTAR PaNDE 

V. Shankar Dayal. 90 I. C. 622 : 

1925 P. H. C. C. 338. 

-S. 11 and 0. 9, R. 13 —Directly and sulr 

stantially in issue —Ex parte decree—Application to 
set aside — Non-service of summons—Finding as to 
service —Subsequent suit to set aside. 

When an application was put in to set aside an 
ex parte decree on the ground that summons was not 
served, but it was dismissed on the ground of service 
of summons, a subsequent suit to set aside the decree 
on the same ground will be barred. But if some other 
ground of fraud apart from it is alleged, it is main¬ 
tainable. {Mullick and Bucknill, JJ.) MaHANTH 

Ramrup Goshain V. Mahabir Shah. 

2 Pat. 833 : 74 I. C. 825 6 Pat L. T. 66 : 

A. I. B. 1924 Pat. 288. 


604 

C. P. CODE (V OF 1908), S. 11—Execution Proceed 

ings. 

-S. 11 —Directly and substantially in issue _ 

Suit for rent — Effect. 

The decision in a suit for rent for a particular 
period is an absolute bar under the doctrine of res 
to any suit for the rents of those years. Bm 
so far as the rents or rates of rent of subsequent 
years are concerned, that judgment cannot be held to 
be an absolute bar, so as to prevent the parties from 
raising the question in a subsequent suit. The prior 
decision may be taken to determine the rent claimed 
in that suit, and to give rise under S. 51 of the Bengal 
Tenancy Act to the presumption that the rents for 
subsequent years remained the same. 3 P. L. J. 3^2 
Distinguished. 6 C. W. N. 569 Followed. {Ross, J'\ 
MANNOO LAL CHOUDHURY r. LaUI CHAubE. 

A. I. R. 1922 Pat. 213. 

- S. 11 —Directly aiui substantially in issue— 

Application to set aside ex parte decree — Non-service 
of summons—SepaVate suit—If lies. 

Where a party seeKs to set aside an ex parte decree 
on the ground that summons was not served upon 
him, but the Court disbelieves him and dismisses the 
application, a suit to set aside the decree on the same 
ground is barred by res tudicata. {.Beasley, y,) 

Musthan V. Babu Mohendra Nath Singh. 

1 Rang. 500 : 76 I.C. 794: A, I. B. 1924 Bang. 119. 

Execution Proceedings. 

———S. 11 —Execution proceedings—Order in _ 

Not appealed against—Finality of. 

Order passed in execution proceedings and not ap¬ 
pealed against is final. {.Sir John Edge ) SarJu 
Prasad v. Maksudhan. 31 as.. L. T, 219 • 

21 A. L. J. 195 : 27 C. W. N. 275 : 73 I. C. 882: 
(1922) M. W. N. 793 : A. I. B. 1922 P. C. 341 (P. C.). 

-S. 11 — Execution proceedings — Plea of 

limitation raised and decided—Same plea could not be 
raised in a late stage. 

Where a plea of limitation was raised by the judg¬ 
ment-debtor in a prior stage of an execution applica* 
tion, but was rejected and the decree-holder allowed 
to execute the decree, it was not competent for the 
Court to admit the same plea in a subsequent stage of 
the execution proceedings. {Lord Moulton.') RaJaH 
OF Ramnad V. Velusami Tevar. 40 M. L. J. 197: 

48 I. A. 45 : 19 A. L. J. 168 : 13 L. W. 290 : 
(1921) M. W. N. 51 : 33 C. L. J. 218 : 25 C.W K. Ssi: 

23 Bom. L. B. 701: 59 I. C. 880 : 

29 M.L. T. 346 (P. C.). 

-S. 11 — E.recution proceedings—Principle if 

applies. 

Though S. II cannot in terms apply to execution 
proceedings, on general principles a decision in the 
execution department will bind the parlies in all sub¬ 
sequent proceedings. Even if a point is not directly 
decided but is such as must be deemed to have been 
necessarily decided before an execution order is 
passed, it cannot afterwards be agitated. \Sulaiman 
and Daniels, JJ.) DIP PRAKASH v. DwaRKA 
Prasad, 90 I. C. 83 : L. B. 6 A. 606 : 

A, I. B. 1926 A. 71. 

- — S. 11 ^E.recution proceedings — Principle 

applies. 

The provisions of S. 11 of the Code of Civil Proce¬ 
dure are not expressly made applicable to execution 
proceedings, but the principles are applicable and if a 
point has been directly or by implication decided in 
any particular execution proceeding the point cannot 
be raised subsequently. The transferee of a decree 
applied under O. 21 , R. 16 for the substitution of his 
name. A definite order of substitution of name was 



CIVIL, CRIMINAL & REVENUE 


606 


605 


P. COD£ (V OF 1908), S. 11—Execution Proceed¬ 
ings. 

^passed by the executing Court. Later on the judg¬ 
ment-debtor applied to the Court that the money de¬ 
posited by him may not be paid to the decree-holder | 
on the ground that the decree-holder was not a right¬ 
ful transferee. I his application was not granted. 
Helds that under the circumstances the question of 
the validity of the transfer of the decree was -res 
judicata and could not be re-agitated. Per Maker- 
fee. J. It was incumbent on the judgment- 
debtor when he received the notice of the appli¬ 
cation for execution made by the assignee of the 
decree-holder to have come forward and raised any 
•objection that he may have had to the execution of 
the decree by the assignee. (iiA. L. J. 815 ; 14 A. 
L. J. 37 O 1 Foil. ; 13 A L J. 162 . Dist.) {Mukerjee 
.and Dalai. /J.) DWaRKA DaS v. MUHaMMAD 
ASHKAQULI.aH. 22 A.L.J. 928 : X.R. 5 A. (Civ). 742: 

47 A. 86 : A. I. R. 1925 All. 117. 

S' —Execution proceedings—Decision in. 
token res judicata— Successive application against same 
.Person — Maintainability. 

There is nothing to prevent a succession of applica- 
'tions directed against persons who are ascertained to 
be, or believed to be partners in the particular venture 
out of which the decree has arisen. The limitation 
however that is imposed on all these applications is 
that if there has been a previous application in which 
there has been a definite decision affecting a particular 
piece of property or particular person, and from that 
decision nothing has been done by way of appeal or 
institution of suit, if neither of these methods were 
available that decision is a final decision between the 
parties and if in any subsequent proceedings the point 
again becomes material, the parties are bound by that 
previous decision, and the matter cannot be re-opened. 
To tliat extent, and that extent only, is there limitation 
. -on the successive applications in execution. {Mears. 

€, J. and Piggott. J.) KaPURCHAND v. KaNHAIYA 
LaL. 45 A. 735 ; L. R. 4 A. 441 : 21 A. L. J. 641 : 

74 I. C. 513 : A. I R. 1924 All. 34. 

11 —Execution proceedings—Constructive 
res judicata. 

An omission to raise the objecdon to a w.’-ong claim 
an execution is not res tudicata in a later execution 
application, as the principle of implied or constructive 
■res Judicata is not applicable to execution proceedings. 
\Gokul Prasad and Sulaij?ian. //,) Sheo MANGAL 
Mt. HuLSa. 19 A. L. J. 954 : 65 I. C. 377 • 

44 A. 159 : A. I. R. 1922 All. 413. 

-S. 11, Expl. IV — Execution proceedings. 

In execution of a decree against M. as representing a 
•company certain properties were attached and on an 
objection by P. and S. brothers of M. | of the pro¬ 
perties were released from attachment. The decree- 

holder thereupon applied under O. 21 , R. 50 ( 2 ) for 

leave to execute the decree against P and S. as part- 
ers of the firm. Held per Wallack. That as the 
issue whether P. and S. were partners had not been 
raised in the claim proceeding there was no bar to its 
being raised in this proceeding. S, ii, Expl. IV, 
^es not extend to execution proceedings. • Per 
fralsh, J. : The previous order would operate as 
a bar to allow the decree-holder to enjoy a preliminary 
attempt to execute the decree by attachment and to 
reap the benefit thereof if successful and on failure 
thereof to fall back upon O. 21 , R. 50 ( 2 ) would be 

-contrary to the principle of the decision of the Privy 

Council in 6 -A 269 . An examination of S. ii of the 
Code is beside the question in such cases. {Walsh 
^and Wailack. JJj) PhULCHAND v. KaNHAIYA LaL. 
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19 A. L. J. 923 : 66 I. C. 295 : 44 A. 130 .• 
L. R. 3 A. 1: A. I. R. 1922 Ail. 247. 

-S. 11 —Execution p.’ oceedings—Decision after 

notice—Effect of, 

A decision on an application for execution after 
notice to the judgment-debtor, that it was not baned 
by limitation operates as res judicata, though the judg¬ 
ment-debtor remained ex parte. The failure to oppose 
the application precludes the judgment-debtor there¬ 
after from contending that it is barred It is not a 
question of res judicata ; but there is a bar by a deci¬ 
sion in the very litigation upon the same application. 
{Walsh aad Ryves. JJ.) Mt. MuHAMMADI BEGaM 
V, Mr. Umda BEGAM. 66 I. C. 751 : 

A. I. R. 1922 All. 100 (1). 

-S. 11 —Execution proceedings — Objection as 

regards invalidity of final mort.Hage decree — Costs, if 
can be claimed later. 

A preliminary decree for sale was passed on a mort¬ 
gage by the court of first instance, reversed by the ip- 
pellate court, but finally restored with costs throughout 
by the High Court. When the decree was made final, 
the costs awarded by the High Court were not includ¬ 
ed therein and it was in effect the decree of the court 
of first instance that was made final. On an applica¬ 
tion for execution being put in, part of the decree 
amount was paid, and time taken for payment of the 
balance. As the money was not paid in lime, a second 
execution application was put in, claiming for the 
first time the costs awarded by the High Court also. 
Two objections were raised {i. e..') the final decree as 
passed could not be executed as the only decree that 
could be made final was the appellate decree of the 
High Court and ( 2 ) the execution court could not add 
the farther amount claimed by way of costs, 
j Held, on the first point, as the objection was not 
raised when the first execution application was put in 
it was barred by res judicata \ sind on the second 
point the execution court can only add execution costs, 
and it cannot add to or amend the final decree which 
had been passed in the case. {Ryves and Gokul 
Prasad. //.) DaMBAR SiNGH v. KaLYAN SINGH. 

20 A. L. J. 170 : L. R. 3 A. 164 : 65 I. C. 799 : 

44 A. 350 : A. I. R. 1922 All. 27. 
-Ss. 11 (Expln. IV) and 47 —Execui ion pro¬ 
ceedings —Res judicata —Execution sale by revenue 
authorities—Application to mamlatdar to set aside sale 
on deposit — C. P. Code. O. 2 \. R. 89 . 

A decree was transferred for execution to the Col¬ 
lector who sold the property on 9 —6— 1914 . The 
judgment-debtor applied under O. 21 , R. 89 , C.P. Code 
within one month of the sale to set it aside on deposit 
of the required amount with the mamlatdar. The 
Mamlatdar remitted the deposit to the Civil Court and 
directed the Judgment-debtor to appear before that 
Court on 8 — 8 — 1914 . The judgment-debtor renewed his 
application before the Court and the auction-purchaser 
also agreed to the sale being set aside but the applica¬ 
tion was eventually dismissed on other grounds. On 
appeal the District Court ordered the lower Court to 
proceed with the application to set aside the sale. On 
further appeal the High Court confirmed the order of 
the District Court. Subsequently the e.xecution sale 
was set aside by the Court. *On appeal by the auction- 
purchaser the District Court allowed the appeal hold¬ 
ing that the application made by the mamlatdar was 
ineffectual and that made to the Civil Court was bar¬ 
red by limitation. On a second appeal to the High 
Court by the judgment-debtor, Held.t\v 2 X the order 
of the Court below was appealable having regard to 
the prior proceedings and that the prior decision of the 
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Distiii t Court and the High Court having proceeded 
on the footing that the application of the judgment- 
dehtor \\as within time, it was not open to theaticlion* 
purcha-er now to contend that it was barred. 

A. C. y. F.J 7 occ/f, y.l (xAIdGAPP.^ CHAN BaSAP- 
p.\ SHIDAPPA Guru SHIPAPPA. 48 Bom. 638 : 

26 Bom. L. R. 817 : A. I. R. 1924 Bom. 495. 

_ S. 11— Execution prorccdir.gs. 

Plea decided against impliedly in suit cannot be 
raised again in execution proceeding.'^. (.Shaht A. C- 
J and Crump, J ) MULJI PURSHOTTAM 7^. (iOVER* 
DHANDaS 76 I. C. 148 : 24 Bom L. R 1291 : 

A.I.R. 1923 Bom. 36 

— _S. 11_ Execution Pn^cc'dinds — Decision as to 

limitation—Effect on subsequent application. 

A deci.sion on an application to execute a decree 
that the application is l)arred by limitation does not 
operate as res }udicata in a stibsecjuent application to 
execute the (iecree. 2 i Bom. I.. K. 344 , followed. 
{^Macleod,C. J. and Shah, J.) KaMCHANDRA v. 
SMB<INIV AS. 66 I. C. 940 : 46 Bom. 467 : 

24 Bom. L. R. 97 : A. I. R. 1922 Bom. 238. 

-S. \\~Execution proceedings--Limitation. ^ 

\\ here an intermediate execution application is 
ordered on notice to the judgment debtor.it is not open 
to him on a sub-.equent execution application to plead 
that the intermediate application was barred by limi¬ 
tation and, therefore, the subse<|uent application was 
also Ijarrerl. (A/acleod, C. J. and Lawcett. J.') PRA- 
BHULING.APPA V. Gurunath. 

22 Bom. L. R. 1389 : 59 I. C. 747 : 45 Bom. 453. 
[N. B —See also 40 M. L. J. 197 (P- C.)] 

_S. 11 Execution proceedings — Prior order — 

Effect of—J ud dment-debtor not a party to prior pro 
ceediugs not affected^ 

A judgment-debtor who was not a party to a previous 
application for execution of a decree or to any order 
made upon it, is not precluded from showing that the 
said application was barred by limitation and therefore 
it was not in accordance with law. {Cuming aud 
Ponton, JJ.') Sn.ANMH Da.S KANI KaNAK 

PrOBHA DEBI. 97 I. c. 879 : 

A. I. R. 1923 Cal. 322 (2). 
_S. W —Execution pn^ceedings—Objection peti¬ 
tion dismissed for non-prosceution—El feet. 

Where an objection petition in an execution procee¬ 
ding is clisnds.sed for non-prosecution, there is no ad¬ 
judication on the merits and hence it cannot be res 
judicata. {Greaves and Ghou\ //.) BaHIR DaS 

Pal V. GiRiSH Chandra Pal. 67 I. C. 663 : 

A. I. R. 1923 Cal. 287. 

--S. 11 — Execution proceedings — Mortgage 

decree not made final — Decree-holder applying for exe¬ 
cution and judgment-debtor not ob/ecting — Judgment- 
debtor cannot object at a subsequent stage. 

Where a preliminary decree under O. 34 , K. 4 
such incapable of execution unless made absolute 
under O. 34 , R. 5 but the judgment-debtor fails to 
raise such objection at the first application for execu¬ 
tion he is precluded from taking the objection at a 
later stage of execution proceedings. {Zafar Ali and 

Martineau, //.) BaNU MaL v. PaRAS RaM. 

7 Lah. L. J. 397 : A.I.R. 1925 Lah 640. 

. S. 11 —Execution proceedings — Appeal — 

Costs. 

An order for costs was passed by the Privy Couiicil 
against a certain person. On an application being 
made for the execution of that order a decree was 
drawn by the High Court giving the different items 
of costs. After the decree, embodying the order of the 
Privy Council, had been drawn, the Subordinate Judge 
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had decided on another application for execution by 
the same decree-holder that he was not liable to pay 
one item of the costs, fields as the Subordinate 
Judge’s order was passed after the decree embodying; 
the order of the Privy Council had been drawn up by 
the High Court and as no appeal was preferred from- 
it, the order became final and operated as res judicata 
{Martinean. /.) GOPI CHAND v. BENARSI DaS 

12 P. W. R. 1923 : A. I. R, 1922 Lah. 36l, 

-S. W^Exeeution proceedings—Failure t(r 

object to Execution petition on the ground that it was 
barred by limitation. 

Where a Judgment-debtor had full opportunity of 
raising the question that the execution petition was 
barred by limitation but did not raise it, he cannot 
afterwards raise it. {Jackson, /.) VemulaManda 
Bhadrayya V. JagGakaJU. 22 L. W. 747 . 

-^S. 11, Exp). IV —Etecutim proceedings^ 

Application for transfer of decree ■ JVotice to judgment- 
debtor — Limitation—Failure to plead—Effect of. 

Where the assignee of a decree applies to the Court 
to transmit the decree to another court for execution 
and the judgment-debtor though served with notice 
fails to appear and plead that the decree could not be 
executed as being barred, S it, Expln. IV, will apply 
and the question would be res Judicata in subsequent 
execution proceedings. 8 C. 51 ; 40 M. L J. igy 
(P. C.) foil. Even in an application for transfer of a 
decree it is open to the judgment-debtor to plead 
limitation and he ought to do so. {Phillips and 
Odgers, JJ.) KaLEPALLI KaJITAGIRIPaTHY v. 
Kalepalli BHavani Sankaran. 47 M. L. J. 4 - 

47 Mad. 641 : 80 I. C. 103 : C1924) M. W. N. 527 • 

19 L, W. 650 : A. I. R. 1924 Mad 673. 

-S. 11— Executicn proceedings—Failure to 

object at one stage of execution proceedings does not bar 
objection at later stage. 

A joint-decree was transferred by one of the decree- . 
holders after adjustment of the decree by the other 
decree-holders. The notice served on the latter of 
the application for execution filed by the transferee 
did not contain any indication that the Court was 
going to decide any question regarding settlementof 
the amount for which the decrees were executable and 
the properties liable to be sold in execution. The 
case proceeded ex Parte as against them. Held^ 
that they xvere not estopped in the subsequent 
proceedings from disputing their co decree-holders* 
claints to execute the whole of the decrees against any 
of the judgment debtor’s properties. 28 M, 355 , Relied 
on. {Spencer and Odgers, JJ-) B. HanUMaNTHA 
Row V. A. KRISHNAMMA. 32 M, L. T. 118: 

70 I. C. 329 : A. I. R. 1924 Mad. 618. 

-S. 11— Execution proceedings — Incidental 

finding. 

The mere fact that the petition in the suit itself, to 
have the property sold in a particular order is disallow¬ 
ed is no bar to the executing Court making such an 
order in the course of the execution. { Schwahe., C. y. 
and Wallers J.) RaGHaVACHARIAR v. DuvvuRU 
Krishna Reddi. 46 M. 1. J. 82 : 19 L. W. 23: 

(1924) M. W. N. 134 : 83 1. C. 918 t 

A. I. R. 1924 Had. 609. 

- S . 11 — E.xecu ti ou proceedings . 

Judgment-debtor can plead at a later stage non-exe- 
cutability though not previously pleaded where assig¬ 
nee of decree-h vider was benamidar of judgment 
debtor. {Spencer and V enkatasubba Rao^ //•) 
K. Srirama Rao V. K. BapaYYA. 18 L. W. 463 : 

76 I. C. 845 : A. I. R. 1924 Mad. 189. 
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C. P- CODE (V OF 1908), S. 11—Execution Proceed- 

ings. 

■ S. 11 (Expl. IV)— Jixec!iiio7i proceedings — 
J^ailurc io atietid at the settlenient of sale proclamation 

Iflfect—Ltabtliiy of property to attachment—If can 
be agitated. 

Where in spite of notice to the judgment debtor he 
did not .'ittend at the settlement of a sale proclama¬ 
tion under O. 21, R. 66, he cannot by reason bv such 
non-attendance be considered to be estopped* by the 
principle of res indicata from cojitending thereafter 
that tlie property was not liable to attachment. 
{SclnvabCy C. Oldfield and A'amesam, //.) V. C. 
T. N. CHIDAMBARA^r CHE'ITV KaNDaSaMI 
(lOUNDAN. 45 M. L. J. 346 : 46 M. 768 ; 

(1923) M. W. N. 571 ; 741. C. 155 : 
18 W- 757 : A. I. R. 1924 Mad. 1 (F. B.). 

I I 8* ll hxeentton Proceedings — Constrnctwe 
res judicata Omission to ohfeet in prior e.xecutiofi 
proceedings—Effect of, 

^\ here in a previous execution application the judg¬ 
ment-debtor did not take objection to executabilily of 
the decree and execution was ordered it is not open to 
him to object that the decree is inexecutable when a 
subsequent application for execution is made. The 
fact that the subsequent application for execution 
relates to different itenjs of property does not take the 
case out of the operation of the rule res indicata '. 
{Spencer and Venkatasubba Eao, //.) PaLANCHERI 

Govinda Menon V. Krishna Mannadiar. 

45 M. I. J. 71 : 17 L. W. 566 : (1923) M. W.N. 299 : 

72 I. C, 397 (2) : A. I. R. 1923 Mad. 649. 

“ 8. 11— Execution proceedings—Recognition 

of assignment and transmission of decree—Omission to 
obiect to execution—Effect of. 

Where a decree was assigned and an application 
was made to the Court to recognise the assignment 
and transmit the decree for execution to another Court, 
the omission of judgment-debtor to object at that 
stage does not preclude him from objecting to the 
execution of the decree in the manner proposed by the 
decree-holder at a later stage of the execution pro¬ 
ceedings. {Spencer and Venkatasubba Rao, If) 

Nates.a Chettiar V. Annamalai Chettiar. 

17 1. W. 319 : 32 M. L. T. 157 • 
_ 73 I. C. 213 : A. I. R. 1923 Mad. 487 (1). 

— S 11— E.xecution proceedings — O. 22, Rr i 

and 4. 

Where one of the defendants in mortgage suit died 

1 after the preliminary but before the 

nnal decree, and the legal representative was brought 
on record in 1916 in connection with application for 
Uansfer of the decree and was served with a notice 
but he did not appear and brought a suit when some 

were brought for sale in execution. 

iield, his failure to plead abatement in 1916 did 

{Ayling and Odgers, //.) 
Sami MUDALIAR s'. MUTHIA ChETTI alias Vee- 

J* 293: 16 L. w. 314 : 

^^ 822) M. W. N. 597 : A. I. R. 1923 Mad. 212. 

’7: —Execution proceedings—Order made 

on an application. 

made in execution proceedings whether 
wrong bare a subsequent application when the 
validity of the first order is directly in question to 
whether the latter application is maintain- 

• SvquaHt Napier, JJ.) DOORVaSI 

GOVINDASWAMI PILLAI. 

40 M. L. J. 566 : 13 L. W. 629 : 29 M. X. T. 284 : 
_ 63 I. C. 189 : (1921) M. W. N. 344. 

Execution proceedings—Order without 


I 


An order in execution passed without notice to the I 

Q. D.—VOL. \ —3^ 
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ings. 

parties does not operate as resiudicata. {/frishnan, 

/,) Ramudu Chetty V. VaradaraJa Chariar. 

62 I. C. 480 ; 13 L. w. 289. 

—-S. 11— Execution Proceedings — Construction 

of decree — Executability. 

Where on an application for execution it was decid¬ 
ed that the decree as it stood was not executable the 
order is binding on the decree-holder as res judicata 
and no further application for execution would lie 
unless the decree had been made absolute and execut¬ 
able. {Oldfield and Seshagirl Aiyar^J/f) RaMA- 

linga Rowthan V. Sheik Ibrahim Sahib. 

59 I. c. 161 : _12 L. w. 34. 

-S. 11— Execution proceedings—Prior orders 

—Effect of. 

The principle of constructive res judicata applies to 
execution proceedings and if at an earlier stage a 
certain objection open to a party was not raised, he 
cannot at a later stage raise it. {Kinkhede, A. /.C.) 
RaGHUBaRPRASaD Z’. SaTTOR. 89 I. C. 1009 (Nag.). 

-S. 11 —Execution Proceedings — Principle 

applies to execution proceedings though section does 
not apply. 

If the judgment-debtor fails to appear and plead, at 
the time the proclamation for sale is settled, that the 
property attached is not liable to attachment and sale, 
he cannot be allowed to so plead at any later stage of 
the execution proceedings. {A'otval, A. ./. C.) MT. 
Rukhmabai V. Kamachandra. 

21 N. L. R. 23 : A. I. R. 1925 Nag. 320. 
--S. 11— Execution proceedings — Ordering exe¬ 
cution to proceed after limitation period^ can operate 
as res judicata where the order is not set aside. 

Where judgment-debtor does not challenge by way 
of appeal, review or revision a wrong order of an exe¬ 
cuting court ordering issue of notice after a lapse of 
twelve years, he is precluded from challenging the 
order at any subsequent stage of the e.xecution pro¬ 
ceedings on principles analogous to those of res 
ludicata. {Kindhede, A./.C.) KhAIRULI.A v. SHETH 
DhaNRUPMAI.. 80 I. C. 905 : A. I. R. 1925 Nag. 82. 

-S. 11— E.xecution proceedings — Order that 

application is not time barred —Res judicata. 

Where an execution application was rejected on the 
ground that it was not in accordance with law and the 
decree-holder acquiesced in this order and did not 
appeal, held that the order was final and could not be 
questioned in further proceedings. Though orders in 
execution proceedings do not come directly within the 
language of what is now S. ii of the C. P. 
Code, yet such orders if not appealed from are bind¬ 
ing on the parties in subsequent proceedings on prin¬ 
ciples analogous to those of res judicata strictly so 
called. When a competent Court has decided, even 
though wrongly, that an execution application was not 
time barred, that order could not be questioned in sub¬ 
sequent execution proceedings. {Batten^ J. C.) 
Jagannath V. Behari Lal. 72 I. C. 473 : 

A. I. R. 1923 Nag. 236. 

-8. 11 —Execution proceedings—Order in^ 

when res judicata— struck off—Effect of. 

Where an order has been made on an application 
for execution expressly or by implication determining 
the rights of the parties to the proceeding, the fact 
that the decree-holder does not choose to proceed with 
the execution and the case is struck off does not entitle 
any party to re-open the question which previously has 
been adjudicated. 17 C. W.N. 113 Foil.; 6 A, 269, 8 
C. 5 Ref. {Batten, / C.) MUSAMMAT PuRA v. 
Beharilal. ^ 68 I. C. 239 : A. I. R. 1923 Nag. 1. 

■■ ‘■'■•-♦S. 11 —Execution proceedings — Substitution 
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il1£j9. 

under O. 22 applied for in exceution—Refusal does not 
loir aPplieatio7i under O. 2 1 . A*. 16 , • 

An order refusing an application in execution pro¬ 
ceedings for substitution under O. 22 docs not operate 
as res Judieata as against an application for execution 
under O. 21 , R. 16 . (^Dalal and IVazir //asan, A. J. 

Cs.') Kaiamuddin 7 -. Tata Industrial Rank, 
LTD. 2 0. W. N. 352 : A. I R. 1925 Oi’dh 417. 

■ -S. 11 — Rxeejttion proeccdinps—Order ul tra 

vires docs not operate as res judicata in same proceed- 
i ffXT- 

An order of executing Court which is 7iltra vires 
does not operate as res judicata in a subsequent stage 
of the same execution proceedings. {.J^uala Prasad 
and A'74hvant Sa/iay, JJ-j) GOJaDHAR PRASAD 7>. 
FIRM MAMULaL TaGARNATH. 

4 Pat. 440 : A. I. R. 1925 Pat. 807. 

-S. 11. Expl.IV — Excr7t tiofi Proceedi 77^5 — Rxe- 

C7ttion case ditsnissed for defa7tlt—Oblcctiost 77ot takett 
that the objector vuis 7/ot liable for the debt — Objectio/i 
is 77ot precluded isi subscq7ie7tt exceutio77 case. 

Where the former execution case was dismissed for 
flefault. 

Hcld^ that the contention, that as in the previous 
execution case the appellant did not take the point 
that he was not liable for the debt, he could not take 
it in the present execution, could not be maintained. 
In the previou.s execution case there was no adjudica¬ 
tion which could even by implication be held to con¬ 
stitute a decision adverse to the appellant. The 
principle which was applicable to suits upon a party’s 
failure to raise an issue, which he might have raised, 
was not applicable to execution cases, but even if it 
were, the final order in the last execution case was 
made not in consequence of the conduct of the appel¬ 
lant but in spite of it. The doctrine of res judicata did 
not apply. {M/tllick atid Ross^ //.) TiKAIT GaYAN 

Nath Saht v. Malhjyi VaidiJa. 6 P. L. T. 607 : 

1925 P. H. C. C. 160 : A. I. R. 1925 Pat. 588. 

-S. 11— Excc7(tio7t proccedt7igs — Notice tender 

O. 21 , R. 66 —Necessity for decision o/i prior applicn- 
tio7t—Effect of. 

In proceedings for execution of a mortgage decree, 
the court held that the petitioner, a puisne mortgagee 
who applied to be made a party and for notice under 
O. 21 , R. 66 , C. P. Code, was not entitled to the 
notice being a mere pro fortna defendant. Petitioner 
did not appeal again«t the order but after the conclu¬ 
sion of the execution sale applied for an order that he 
was not liable to be evicted from properties inasmuch 
as notice under O. 21 , R. 66 , C. P. Code, was not 
served upon him. Meld, that the contention was barred 
by res judicata the same having been negatived in the 
prior proceedings, {Das a7td Ross, //.) BaUNATH 

Singh v. Hari Prasad Bab. 

1924 P. H. C. C. 209 : A.I.R. 1924 Pat. 628. 

■ ■—S. 11— Executio7i proceedittgs—Order made at 
one stage—Binding on parties. 

Where a court executing a decree passes an order 
after notice to the parties, that decision is unless set 
aside on appeal, binding upon the parties. {Miller, C. 
J. and Jwala Prasad, /.) MaHADEO PRASAD SaHU 
V. GaJaDHAR Sahai. 1 Pat. L. R. 145 ; 

73 I. C. 359 : A.I.R. 1924 Pat. 362. 

- ■■ ' —S. 11— Execution proceedings. 

S. i f of the C. P. Code applies to suits and an e.xe- 
cution case is not a suit : but it is firmly established 
that the principle of law underlying S. ii applies to 
proceedings in execution of decree. {Das and Kul- 
^aant Sahay, //.) RaM LAL MaLIK v. DEODHARI 

Rai. 2 Pat. 772 : 74 I. C. 781 : 5 Pat. L. T. 7 ; 
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A.I.R 1924 Pat. 206 

-S. 11 —Execution proeeedhtgs—In previous 

execution proccedi7tg picas of li7nitntion raised, 
procceditzgs dismissed for default—Pleas that Previous 
p7-orced7ngs tvcrc barred 7iot maintainable. 

On the loth November 1910 an instalment order was 

passed against the appellant whereby he had to pay a 
certain sum In 14 instalments. A number of these in¬ 
stalments were paid and then there was default. In 

1921 the decree-holder applied for ex*ecution of the 
decree. In that execution case the judgment-debtor 
filed an objection contending that the execution was 
barred by limitation. The hearing of this objection in 
the execution case was fixed for the 8 th April igai. 
Upon that occasion the judgment-debtor did not appear 

in support of his objection and as there was nothing 

before the Court to show that the execution case was 
barred bv limitation the Court disniissed the objection 
for default and on the same day passed an order that 
the decree-holder sliould take furtlter steps and direct¬ 
ed the case to be put up again on the j ith of the 

month for ortlers. On the 12 th of the month no steps 
having been taken by the de?ree-holder his execution 
was disndissed for dtfavdt. The next execution case 
was filed in September following that is to say well 
within three years of the last execution case. The ap¬ 
pellant again objected that the case was barred by . 
limitation on the ground that the previous execution 
case in which his objection was dismissed was itself 
barred by limitation. 

that the objection was no longer maintain¬ 
able. 8 C. and 24 A. 282 Foil. 28 C. 122 and 14 C. 
W. N. 114 Di.st. {Daivso^' Miller, C.J. and Mulwant 
Sahay, /.) Tago MahTON KhirAOTHAR RaM. 

2 P. 759 : 74 I. C. 130 : 2 P. L. R. 168 : 

A.I.R. 1924 Pat. 122. 

-S. 11— Execution proceedings—Order in — 

When res judicata —Notice to parties. 

Where an order for execution of a decree is passed 
after due notice to the judgment-debtor but eventually 
the application is dismissed for default of the decree- 
holder, it is not open to the judgment-debtor in a sub¬ 
sequent application for execution to plead that the 
former execution was time barred. ( fivala Prasad 
aftd Buekstill, JJ.') GOURCHANDRA KOY v. JaNAR- 
DHAN PRASAD THAKUR. 4 Pat. 1, T. 204 : 

68 I. C. 337 : A. I. R. 1923 Pat. 180. 

-S. 11, Expls. IV and V— Execution proceed- 

77 /gs — Do.’trifle, not to be applied generally to. 

Although the doctrine laid down in S.ii, C.P. Code 
may be applied to certain proceedings in execution 
arising out of the same judgment so as to put an end 
to the litigation and may possibly be applied in certain 
cases when separate suits have been brought raising 
points which have already been decided in execution 
cases brought between the same parties, the special 
rules laid down in the explanation to S. .ii, which go 
beyond the ordinary doctrine of res judicata ought 
not to be applied generally to execution cases. 37 All. 
580 ; 24 Mad. 6 St Foil. {Miller, C. J. and Adami, 
/.) PIRTHI MAHTON V. JAMSHED KHAN. 

1 P. 593 : 3 Pat, L. T. 403 : 67 I. C 656 : 
1922 P.H.C.C. 185 : A. I, R. 1922 Pat. 289. 

-■ 8. W— Execution proceedings. 

The provisions of S. 11 do not apply to execution 
proceedings. {Brenvn, A.J 6 *.) MAUNG SO v. DBVI- 
CYAN. 4 IT. B. R. 182 : 70 I. C. 680 ; 

A. I. R. 1923 Rang. 119 (2). 

Ex parte decree. 

-S. 11—Ex parte decree—No prima facie ^i> 

dcffcc—Fresh suit, if barred. 
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C. P. CODB (V OF IBOfi). 8 . 11 —Es parte decree. 

\\ here a suit was decreed fx f'artc without even 
prima facie evidence in support of the claim ; 

Hetd^ that the decision could not operate a-) a bar 
to a fresh suit between the parties with respect to the 
same subject-ir.atter. S. /V. a/id Burn, 

/. Mf) Jagat Narain c^. SuraJ Pal. 

L. K. 6A.229 (Eev.). 

-—Ex-parte decree for rent satisfied — 

Decree is res judicata as to parties being iandlord and 
tenant. 

An ex parte decree for rent which was subsequently 
satisfied can operate as res judicata on the question 
of the parties being landlord and tenant. ^Greaves 
and Chakravarti, JJ ) UmedaLI MunSHI GOY- 
JADDI MOLLA. 87 I C. 672 : A. I. R 1926 Cel. 114 
-S. 11 — Ex parte 

An ex-parte decision can operate as res judicata, 
even in rent suits. i 6 C, 300 (F.B) Not Foil {Devadoss, 
/.) GOVINDOSS KRISHNADOSS 7'. p. Manikyana- 
YANIM. 82 I. C. 990 : A. I. R. 1925 Mad.^78. 

Fraud- O 

" S. 11 —h rand—Decree obtained by fraud and 
collusion if bars a fresh suit. 

A decree obtained by fraud and collusion is anullitj 
and cannot operate as a bar to a fresh suit betw een 
the partifs with respect to the same subject matter 
{Fremantle, S. M. and Burn, /, M.) JaGAT Narain 
SURA j Pal. L. r. 6 A. 229 (Rev.). 

~ — " S. 11— Fraud. 

So far a.s plaintiff relied on perjured e\-idence the 
suit is not maintainable. The alleged fraud having 
been in effect adjudicated upon, an attempt to re-open 
the case cannot be allowed. {Pratt, J.') Arlandu 
7 ' SiTHAMRARAftr. 1 Bur. L. J. 129 : 74 I. C. 278 : 

A. I. H. 1923 Rang. 62 (1), 
Heard and finally decided. 

S. 11 — Heard and finally decided — Question 
abandoned by the plaintiff but decided by Court at ex¬ 
press request of defendant — /f res judicata. 

Where the plaintiff had excluded certain question 
by the statement of his pleader and the first Court had 
therefore expressly stated that it could not decide it 
but the defendant, expressly urged in appeal that the 
Judge was wrong in not deciding that question even 
though his action was based on the plaintiff’s adviser’s 
statement and he asked the lower appellate Court ex¬ 
pressly to decide it and the Court did decide it. 

Held, that the question was necessary for the deci¬ 
sion of the suit and therefore the decision thereon 
operated as res mdicata. It was immaterial that the 
Court did not refer to that question in Us judgment. 
Wr John Edge') MiDNAPORE ZaMINDARY CO., 
Etd. V. NareSH Narayan Roy. 47 M. L. J. 23 • 

26 Bom. I. R. 651 : I. B. 6 P. C. 137 : 51 Cal. 631 ! 

35 M. I T. 169 : 80 I.C. 827 ; (1924) M.W.N. 723 • 

20 I. W, 770 : 23 A. L. J. 76 : 3 Pat. I. B. 193 ; 

29 C. W. H. 34 : 51 I. A. 293 : 
_ A. I. R. 1924 P. C. 144 (P. C.). 

“S. 11— Heard and finally decided — First sstit 
for redemption of mortgage^Compromise decree not 
providing for extinction of rede?nption right—Second 
suit for redemption. 

In a suit for redemption of the usufructuary mort- 
fhe parties entered into a compromise by which 
the plaintiff was to get the property redeemed on pay¬ 
ment of a certain sum to the deft, within a cer¬ 
tain time. The plff. did not pay. He brought a second 
suit for redemption. 

that the second suit was not barred by S. 11 
of the C. P. Code, as the parties did not provide in the 
compromise that the plff.’s right to redeem w'ould be 


(m.% 

J C. P. CODE fV OP 1608). S. JI—Heard and finally 
decided. 

j extinguished absolutely. {Sulaiman and Daniels, JJ.) 

■ Mohamdi Bkgam z'. tufail Hasan. 

23A. L. J. 888 . 

—- S. 11— Heard and finally decided—Issue not 

arising on pleadings and so indistinct as not to show 

that parties zoere required to adduce any evidence _ 

sVo res judicata arises. 

Where a particular issue doc.s not ari.se on the plead¬ 
ings, or in any case is so indistinct that it does not 
indicate that the parties knew* that they had to adduce 
any evidence on it. any finding on such issue does not 
operate as res judicata. {Mukerji, J.) LaLLU Singh 
t'. RaGHUNUNDaN. A. I. R. 1925 All 794. 

--—S. 11 —Heard and finally decided—Point left 
undecided is not re- judicata. 

Where a point is expressly left undecided by the 
Court in a suit it can be agUated in subsequent suit. 
{Lindsay and Kanhaiya jJnl, JJ.) ShIAM LaL v 
Radha Ballabh. L R. 6 a. (C v.'i M7 • 

88 I.C. 822 : 23 A. L. J. 950 : A. I. R. 1925 All. 77 o'. 

-S. 11 —Heayd and ft nail v decided—Mortgage 

by Hindu widow—Mortgagor held entitled to mortgage 
diering her life-time— Question is res judicata in subse¬ 
quent suit. 

A mortgage was executed by a Hindu widow. A 
suit for po.ssession brought by the reversioner during 
the widow's life-time, against the mortgagee on the 
ground that the mortgagor was only the mistress of 
the previous full owner’s father and was not the full 
owner’s true mother, and so was not entitled to suc¬ 
ceed to his estate was dismissed on the ground that the 
woman was his true mother and that the suit was 
premature. 

Held, that in a subsequent suit after the mortga¬ 
gor s death, the plea that the mortgagor had no right to 
the property as she had been only the step-mother of 
the previous owner could not be raised. (Sulaiman 
J.) Ra.m Prasad Singh v. Babu Lal Sonar. 

L. R. 6 A. (Civ.) 182 : 86 I. C. 849 : 

A. I. R, 1925 All. 417. 

-S. ll^Heard and finally decided—Lower 

Court deciding on title and possession-Appellate Court 
deciding on title alone — No res judicata regarding 
possession arises. 

• fi^cision of the previous suit proceeded 

in the first Court both on the question of possession 
and title but the decision of the appellate Court was 
confined to the question of title alone. 

Held, there w'as no res ludicata regarding the 
question of possession. {Sulaiman and Hanhaiya Lal 
JJ.) GuI-AB RaI V SUNDAR LaL, 

X. R. 5 A. (Civ.) 528 : A. I. E. 1925 All. 243. 

S. 11— Heard and finally decided — Decision 
on issue—Grounds therefor—V,es judicata. 

It is the issue decided and not the reason for the 
decision which constitutes res judicata. {Daniels, J.) 
Kundan^Lal S'. Jagat Ram. A. I. R. 1924 All. 927. 

g- 11 Heard and finally decided — Agree¬ 
ment to refer—Subsequent suit on contract is not main¬ 
tainable. 

Plffs. brought a suit to recover a certain sum of 
money alleged to be due in respect of a contract which 
w^as entered into on 12 - 9-1918 for the delivery by 
10 - 11-1918 of a bale of dhoties at a certain rate. The 
date fixed for payment was 27 - 11 - 1918 . The goods 
^ere delivered to the defendant on the date in ques¬ 
tion but the price therefor was not paid on the due 
date. After this latter date, inasmuch as there had 
been much speculation in this class of goods, a com¬ 
mittee of the cloth merchants of Jhansi assembled 
and brought out a plan by which claims for breach of 
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necessary in that suil. (^Sha/i, A. C. J. and Kincaid^ 

/.) krishnaJi Habaji Haval V. Sangappa 

MURIGAPPA WaNGI. 2T B. 1. K. 42 ; 

A. 1. R. 1925 Bom. 181. 

-Ss. 11 and 47— Hea> d and finally decided^ 

Moi ii!t7g€e suit—Decree not executed—Subsequent suit 
fjy redemption—Maintainability of. 

If a mortgagor brings a redemption suit and obtains 
a decree nisi which entitles him on payment of a 
certain st;m by certain time to get back the property, 
and nothing further is done, and no attempt is made 
to get back possession, and no order is made barring 
the mortgage’s right to redeem, then a second suit 
can be brought for redemption and the .same would 
not be barred either by vS. ii or S. 47 of the Civil 
Procedure Code. There is nothing in the Dekhan 
Agriculturists’ Relief Act to prevent the operation of 
the above. If the first redemption decree is passed in 
a suit under the Act, the question whether the decree 
is a decree nisi or a decree which puts an end to the 
mortgage will be one depending on the facts of the 
case. 43 1C 3:^4 Foil. {Maeieod. C J. and Crump, 
The mere fact that in the previous suit the Court j./.) KaMCHANDRA TAXMAN BaLBHIM BaBAJI. 
ordered that default of payment of the amount of ■ ”5 Bom. L R. 211 : 72 1 . C. 315 

tlR. mortgage decreed within the time fi.xed, the suit 
slionld stan<i dismissed, does not operate as a bar to a 
fresh suit for redemption. 24 A 44 Foil. {Nyves and 
Stuarts JJ.') HarI Ram t'. INDRAJ 44 a. 730 : 

69 I. C. 167 : 9 0 & A. L. R. 123 : L. R. 3 A. 397 ; 

20 A. L. J. 631 : A. I. R. 1922 All 377. 

S. 11 —Heard aud finally decided. 


■_untract of delivery of those goo<ls or lor failure to 
pay the price due in respect of these goods were to be 
settled. The plaintiffs and the defendant submitted to 
what might be called the award of the arbitrator's and j 
agreed that the c laim which the plaintiffs had against 
the defendant should be settled on this basis. The 
plaintiffs sub.'.equenlly sued on the basis of the old 
contract for damages, //eld, that the suit was not 
maintainable, {findsay a>td Daniels, /y.) R.AM 
NA I H 7> MaNNT 1 At.. 45 A. 472 : 21 A. L. J. 380 : 
L R. 4 A. 216 : 72 I. C. 615 : A. I. R. 1923 All. 518. 

-S. 11— Heard and finally decided — .Mart- 

ifagc suit—‘Decree for redemption — Fresh suit for 
redemption—Maintainability of. 

.\ mortgagor who has obtained a decree for re- 
ilernptlon which does not contain a provision that if 
payment is not made on the date fixed by the Court, 
the tnortgagor shall be alj^olutely debarred of all right 
10 redeem the property, and who has not enforced 
that decree and paid the decretal amount, can subse- 
ijucntly bring a secon<l suit for redemption of the 
mortgage in respect of which such decree was obtained. 


dismissal of an appeal, for want of a copy ot the 
first Court’s judgment necessaiy under the Allahabad 
High Court rules, does not opeiate as res iudienta. 

( Tudhail and Snlaimans //.) BiNDESHRI v. AkZAL 
KHAN. 63 I. C. 344 : 19 A. L. J. 706 (2). 

-S. 11— //card and finally decided—sKeveral 

mortgages on the same Property—Mortgagor suing for 
accounts under S. of the Dehkhau Ag. Rel. Act 

under one mortgage — .i/ortgagee putting forth other 
mortgages—Court deciding suit only <oith resfeet to 
one mortgage—.Subsequent suit on other mortgages by 
mortgagee is not barred. 

If a mortgagor executes several mortgages on tlie 
>aine property, and asks for an account on one mort¬ 
gage under S. 15 -D of the Dekhan Agriculturists’ 
Relief Act. and the mortgagee clairiis that an account 
should be taken of all the mortgages existing on the 
property, so that the mortgagor would not be entitled 
to redeem except on paying what is due on all tire 
mortgages, and still If the Court takes an account of 
the one mortgage only, and decides nothing with rc 
gard to the validity of or the existence of other mort¬ 
gages at the time when the account is taken, a 
subsequent suit by mortgagee to recover under ihe 
other mortgages is not barred under S, ii. (,A/ac/eod, 
C. J. and Coyafee, J). MAHADEV NaRAIN v. SHRI- 
DHURBHAT GORALBHUT. 27 B. L. R. 488 : 

87 I. C. 716 : A. I. R. 1925 Bom. 311. 

' ■— S. 11, Expi. V —Heard and finally decided 
—Relief asked for in plaint but not referred to in. 
indgment—Decision as to that relief found to be uiu 
fiecessary — A/o res judicata. 

Where in a suit for specific performance of a con¬ 
tract of sale of land, relief as to possession was prayed 
for in the plaint but there was no reference to it in the 
judgment, held that that relief may be taken to have 
been refused but the matter was not heard and finally 
decided within S. ir and hence no res iudicata espe¬ 
cially when it was found that there was ground to hold 
that a decision on that relief was not considered to be 


A. I. R. 1923 Bom, 287 (2). 

-S. 11 —//card and finally decided—Suit by 

/lindu widow—Far uiulcr S. 244 i^d Code')—Second 
suit by reversioner—Hot barred. 

Where a Hindu widow sued for a declaration that 
a certain execution sale was not valid and binding, but 
it was dismissed not on the merits but on the ground 
it was barred by S. 244 io\d Code), a s .lit by the re¬ 
versioner after the widow’s death was not barred by 
res iudicata as there was no adjudication on the 
merits in the prior suit. i^A/aeleod, C. and Shah 
/.) Ganksh RAMCHANURA TAXMIBAI Venka 
7 'ESH. Bom 726 \ 24 Bom D. R. 249 

67 I. C. 209 : A. I. R. 1922 Bom. 96 

---E, 11— Heard and finally decided—Suit 

against Receiver on allegations already found against 
plaintiff. 

Where a Court appointing a Receiver has gone into 
the Receiver’s accounts and has passed them overrul¬ 
ing the objections of the party impugning the accounts 
a suit will not lie against the Receiver for damages for 
negligence based on the .same allegations already 
considered and overruled. {.Maeleod% C. and 
Heaton. J.) SHRINIWAS KUPPUSAMV MUPALIAR 

V. >f. ( . w.\z. 22 Bom. L. R. 1126 : 59 I. C. 421 : 

45 Bom. 99. 

_s. 11— //card and finally decided — Matter in 

ixKite — Appeal — f.<sne not decided—Fffeet. 

Where an issue is decided one ^Yay by a trial Court, 
when the matter is taken up in appeal, the issue 
was not decided, there can be no question of res 
iudicata. (Cuming. /.) KaNUR CHARAN DaS c*. 

Krishna Sundar MaJumdar. 90 I. C. 480 CCal.). 

_ S 11, Expl. V — Heard and finally decided — 

Prayer for declaration leading uP to t/te main relief 
claimed, viz., of possession—Dismissal of suit on 

failure of main relief^Declaralion cannot he deemed 
to have been, refused. 

Where the declaration which was claimed in the 
previous suit in the prayer was not a declaration under 
S 42 of the Specific Relief Act but a declaration 
which led up to the main relief claimed in the suit, 
namelv, possession. 

Held, that the prayer for declaration was merely 
an argumentative step towards the only decree sought. 
I viz., possession and the Court was not entitled to make 
I a declaration with regard to this prayer in the plaint 
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after the failure of the sole cause of action, and hence 
the refusal of the relief cannot “ be deemed to have 
been refused” under Expl. (V). {Chattenee ami 
rnmin<^, //). NRIPENDRA NATH 7'. T^ASANTA 

KUM"r 39 C. W. N. 861 : 89 I. C. 207 : 

A. I. R. 1925 Cal 1195. 

__-S. 11- Heard and finally decided — Snb-^e- 

Quent chajige in the law — Effect. 

A question once decided against a party cannot now 
be allowed to be re-agitated merely because a Special 
bench of the High Court has enunciated a rule differ¬ 
ent irom what was recognised in previous case. iMoo- 
keriee and Panton. JJ.) ABINASH CHANDRA PAL 

2 '. KHETRA Mohan Daloi. a. I. R. 1923 Cal. 629. 

J_—s. 11 —Heard and fhtally decided -ll'rong 

decision in a re 7 it suit. 

In a suit for the recovery of arrears of rent on the 
basis of a kabnliyat the kabnliyat stipulated that arreai-s 
of rent should bear interest at the rale of 75 per cent, 
per annum. Both Courts below enforced the stipulation 
and decreed the plaintiff’s claim as it appeared that 
the respondent had twice before obtained decrees for 
the arreai-s of rent on basis of this kabnliat with inte¬ 
rest at the rate stipulated in 1911 and in 1915 , Held. 
that the liability of the defendant-appellant to pay 
interest on arreai-s of rent at the rate provided for in 
the kabnliat IS res/udicata between the parties. 39 
Cal 848 and 32 Cal. 49 dist. {Cimung and Panton. 

ri\ Hamid' Ali v. Mahomed NurerJJama 
MeaH. 76 I. C. 444 : A. I. R. 1923 Cal 361. 

_S. 11— Heard and finally decided -Unnecessary 

finding _Res judicata— Decree in an ejectment suit — 

Absence of notice—Permanent tenatuy. 

Where an ejectment suit is dismissed on the ground 
of absence of notice but the Courts records a finding 
that the permanent tenancy alleged by the deft, is not 
proved, under such circumstances the decree cannot 
operate as res judicata on the question whether the 
deft, had a permanent tenancy or not. {Chatter/ee 
and Pcarso7i. //.') RaJENDRA KISHORE z-*. KUMUD 

Ban MAHATA. 67 I. C. 271 : A. I. R. 1923 Cal. 297. 

_S. 11— Heard and finally decided — Decree 

on award—Fresh suit on same cause of action does not 
lie. 

A decre6 und^r S. 5 ^^ th^ old C* P* Code has the 
same effect as regards execution as a decree under 
S. 522 . Consequently a decree upon an award stands 
precisely in the same position with regard to its execu¬ 
tion as any other decree of court. A fresh suit does 
not lie on the same cause of action. 21 W. R. 248 Foil. 
{IVoodroffe and Ghose. JJ.') LaHT MOHAN MOIT- 
RA V. Raja Sisi Sekhareswar. A.I.R. 1922 Cal. 73. 

-S. 11 —Heard aizd finally decided—Judicial 

order—Made in one stage of a suit binding. 

The validity of a judicial order made at one stage of 
a suit of litigation, unless forthwith challenged, is con¬ 
clusive and cannot be attacked at a later stage. 
{Mookerjee and Pafiton. JJ.') RaJA SaSIKANTA 

Acharya V. Sarat Chandra Kai. 

70 I. C. 6 : 34 C. L. J. 415. 

--S. 11— Hcard ami finally decided-Unnecessary 

issue, 

A question raised at the instance of a party and 
decided by the Court as necessary operates as res judi¬ 
cata in a subsequent suit, even though the issue in the 
previous suit was in fact not necessary. (jVoodroffe 
andWalmsley. //.> MiDNAPORE ZAMINDARI v. 

NareS Narain. 63 I. C. 161 : 33 C. L. J. 317. 

-S. 11 —Heard and finally decided—Definite 

order cannot be set aside except on review by the same 
Judge or his successor though .5“. 11 does not apply. 


C P. CODE (V OF 1908). S. 11 —Heard and finally 
decided. 

On general grounds when a definite decision has 
been given between the parties on any inaltci in coiy 
troversy and such decision purports finally to adjudi¬ 
cate on such matter, it is not competent to tbe same 
Judge or his successor in office to set aside the foimei 
decision in the same proceeding. The parties, if they 
consider themselves aggrieved have their remedy by 
review or appeal to Superior Courts. i9-4 1^- “ 202 , 

Foil. {Jai Lai. /.) SHER khan 7^ FRABH DaYAL. 

7 L. L. J. 319 : A. I. R. 1925 Lali. 507. 

-S. 11— Heard and finally decided—Dismissal 

for mis description of suit property docs not bar subse¬ 
quent suit — O. 2 . r. 2. 

The dismissal of a suit on the ground of misdescrip¬ 
tion of property in suit is not a bar to a subsequent 
suit on the same cause of action either under S. ii or 
under O. 2, r. 2. {Scott Smith, J.) v, BalaN- 

DA. 78 I. C. 579 : A. I. R. 1925 Lah. 193. 

-S. 11— Heard and fina'ly decided — Deeree on 

mortgage—Decree not drawn up in accordance with t(t:o 
—Second suit to redeetn mortgage if barred. 

In a suit for redemption of a mortgage the decree 
provided for redemption on payment of a particular 
sum within two months from the date of the decree. 
The decree went on to say that the plff, was to niake 
up the court-fees. It was provided that on his failure 
to pay the money and the court-fees within tlie pres¬ 
cribed period the decree could not be executed. Fbe 
decree was not drawn up in the manner prescribed l)y 
Order 34 , R. 7 of the C. P. Code and did not contain 
any clause lhat if payment w*as not made on or before 
the date fixed by the Court the plaintiff should be 
debarred from all rights to redeem or that the mortga¬ 
ged property should be sold. The plaintiff defaulted 
to pay the money within the time and brought a suit 
again for redemption. Held, that the second suit for 
redemption was not barred by res Judicata or by S. 47 
of the C. P. Code. {Scott-Smith and Fforde. J J.') 
Arura V. Bur Singh. 5 Lah. 371 : 

A. I. R. 1925 Lah. 31. 

I—S. 11— Heard and finally decided — Dismissal 
of prior application as barred by limitation not res 

) udicata. 

Decision of a point on the ground of limitation only 
and not on the merits does not operate as res judicata. 
{Martineau. /.) SHANCHI KhaN v. KaRAM CHAND. 

73 I. C. 706 ; A. I. R. 1923 Lah. 150 (2). 

S. 11— Heard and finally decided--Suit-Coun- 


I 


9 

ter-claim—Appeal preferred in suit only—Effect of. 

Plff. sued to recover a sum of money from the deft, 
on accounts and the latter denied the claim and coun¬ 
ter-claimed for a sum of Rs. 46 . THe plff.’s suit was 
dismissed and the deft.’s counter-claim decreed by the 
first Court and the plff. thereupon filed two appeals, 
one against the dismissal of the suit and the other 
against the decree on the counter-claim. The District 
Court dismissed both the appeals whereupon the plff. 
preferred two second appeals, as in the Court below 
but the appeal against the decree on the counter claim 
was dismissed as being out of time. Held, the dismis¬ 
sal operates as res judicata for plff.’s claim. 16 C. 

233 • 33 C. 1101 : 29 M. 333 : 3 P- R- 1897 : 31 P. R. 

189 s : 85 P. R. 1905 : 33 A. 51 : 24 M. 350 : I Lah. 
83 Ref. {Leslie Jones and Broadway. JJ.) GHANIYA 
Lal V. ROSHaN Lal. 4 Lah. L. J. 344. 

- —S. 11— Heard and finallly decided—Mortgage 

—Successive suits. 

A mortgagee w'ho has sued for and obtained a decree 
for possession under his mortgage from the mortgagor 
is barred from a fresh suit for possession unless he 
had been dispossessed after the date of the former 
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decree. {Lcsln' Joru:i tinJ I^nruias, JJ^') HaR 
CHANI) SlNOH :. NaRAIN SINGH. 67 I. C. 281 : 

2 L. L. J. 678. 

-S. 11— Uca>,I and finally decided—Dismissal 

of suit to contest alicnation'~~^Sul>scf/uc>tt suit for Pos¬ 
session. 

\ suit to declare an alienation by a widow not bind¬ 
ing upon the iever?ioncr and wliich wa.s dismissed is 
re's iudicjta in subsequent suit bj- the same reversioner 
for possession after the death of ti^e widow. (.C/tcvis^ 
/.) Nawab Z'. PUNjAlt. 59 I. C. 946 (Lab.) 

-S. 11—//card and finally decided — Question 

of validity of adoption-—lutyicate efujuiry not held 
Decision is not res judicata. 

In the previous case, an application by an adopted 
.son for a succession certificate was dismissed by the 
lower Court on theyt<.»und that there was no valid 
authority to adopt and no valid taking in adoption. 
The decision was conBnned by the High Court on the 
ground that no inquiry need be held in miscellaneous 
petitions into intricate cjue.stions of law and fact. 

lleldy that as there was no final adjudication on the 
validity of the adoption, the question was not res iudt- 
eata. (^SPeneer., Offg, C- J-and A umarasxoami S(istri> 

/.) Maharaja of KolhaI’ur :. Sundaram 
Avvar. 48 Mad. 1 : A. I. E. 1925 Mad. 497. 

-S. 11 —flcard and finally decided — Suit in 

ciectmeni—Claim of occupancy rights—Dismissal of 
suit for zoant of notice te- t/uit—Occupancy ritfht neifO' 
tived — Subscifuent suit for e/cctment —Res judicata. 

lit a previous suit by an inanular against a lenanti 
the latter set up a pennanent right of occupancy in the 
land. The first Court negatived the claim of perma¬ 
nent occupancy right and decreed the.suit. On appeal, 
the appellate Court upheld the decision of the trial 
Court negativing the claim of permanent occupancy 
right set up by the tenant but dismissed tiie suit for 
want of a proper notice to quit. In a subsequent suit 
by the namdar to eject the tenant after .service of 
notice the tenant set up again a permanent occupancy 
right. Held., that the defence was barred by res 
judicata by reason of the deci.sion in the prior suit. 12 
L. VV. 277 ; 9 L. \V. iSo Foil. 4 S C. 460 : 13 C. 17 Hist- 
rishnan and Vcnkatasuhha Kao^ JJ-^ VeeKASAMI 
MUDALIAR7'. PALANIAPPAN. 46 M. L. J. 515 : 

34 M. L. T. 175 : 19 L.W. 513 : (1924) M. W. N. 466 : 

A. I. R. 1924 Mad. 626 : 

■ —S. 11 —flcard and finally decided—Dismissal 

for default of an application for mesne profits does not 
bar fresh application. 

The dismissal of an application for ascertainment 
of mesne profit.^ for default or as not pressed, in a 
suit in ejectment in which a preliminary decree for 
possession was passed, does not bar a fresh peti¬ 
tion for ascertaining the mesne profits. 16 L.W. 
198 ; 16 Cal I-. J. 3 Dist. (^Phillips and Venkata- 
subba Rao, JJ.) M. RaMACHANDRA KaJU v. M. 
P. BHUJANGA RaO 46 M. L. J. 46 : 19 L. W 69 : 
33 M. L. T. 261 : (1924) M. W. N. 115 .* 79 I. C. 635 : 

A. I. E. 1924 Mad. 473. 

■' —S. 11— Heard and finally decided—Tender of 

patta—Decision as regards propriety of the tender^ 
Res judicata in subsequent suit for rent. 

Where a suit by ryot to set aside a distraint on the 
ground that tender of patta is not proper, is heard 
and finally decided the decision as regards propriety 
of tender works as res judicata in subsequent suit for 
rent. (^Spencer and Krishnany JJf) VaR.ADA RED- 
DI V. SRINIVASA MUDALIAR. 45 M. L. J. 100 : 

72 I. C. 683 : 18 L. W. 169 : 83 M. L. T. 34 : 
(1928) M. W. N. 857 : A. I. R. 1924 Mad. 299. 


C. F. CODE CV OF 1908), S. 11—Heard and finally 
decided. 

-S. 11— Heard and finally decided — Execution 

proccedintfs—Earlier order not deciding point — Effect. 

There is no res judicata where an order is passed in 
a prior execution proceeding which does not decide 
ihe point raised in a later application. (^Spencer and 
Devadossy //.) KaNDASWAMY CHETTIAR v. MaRU- 
DA PlLLAV. 18 L. W. 652 : 33 M. L. T. 64 : 

(1923) M. W. N. 835 : 761. C. 761 : 

A, I. R. 1924 Mad. 146. 

- - —S. 11 (Expln. IV)— Heard and finally decided 

—Dismissal of prior suit for non-joinder of parties. 

Where a prior suic for the same relief was dismissed 
for non-joinder of parties, the dismissal does not ope¬ 
rate as res tudicata. Expln. IV to S. ii, C. P. Code, 
deals only with a case which has been tried on the 
merits. {Spencer and Krishnany JJf) COTASSERI 

E. V. Sankaran Nimbi £■. Konholi d. Anther- 
JENAM. 43 M.’L. J. 572: (1922) M. W. N. 428 : 

16 1. W. 26 : 73 I. C.491 : 

A, I. R. 1922 Mad. 259. 

-S 11— Heard and finally decided—Failure to 

appeal against a decree for sale precludes objection to 
the decree in an application under O. 34 , R 6 — Civ. 
Pro. Code, O. 34 , Rr. 5 and 6 . 

The correctness of the form of a previous decree for 
sale cannot be contested in an application under O. 34 , 

K. 6 when the decree was not appealed against. 
{Daniels, J. C) SRI KaM v. SURAJ BALI. 

88 I. C. 607 ; A. I. R. 1926 Oudh 27 (2). 

I S. 11 —Heard and finally decided—Suit by the 

nearest reversioner decreed against a rival claimant — 
Redemption by the rival claimant subsequent to the 
institution of the suit on a usufructuary mortgage 
existing on the property—Subsequent suit by the rival 
claimant to recover property—Doctrine of 
applies as redemptioft could have no effect, ihe party 
redeeming having no title to redeem. 

Where a suit is brought by a person as the nearest 
reversioner against a rival claimant and he obtains a 
decree for possession of property and the rival claim¬ 
ant either during the pendency of the suit or soon after¬ 
wards redeems a usufructuary mortgage existing on 
the property in suit and obtains possession, the rival 
claimant, in a subsequent suit brought by himself, can¬ 
not raise the defence as against the plea of res judicata 
raised by the successful reversioner that the redemp¬ 
tion having taken place subsequent to the institution 
of the previous suit the decision in that suit does not 
operate as res judicata, because on the question of 
title the decision is clearly res judicata and the rival 
claimant cannot be allowed to go behind it by pleadmg 
the subsequent redemption for the simple reason that 
he had no title to redeem. {JVaair Hasan, .4. P. C.) 
Bhondai Miser z-. Ram Prasad. 2 0. W. N. 710 : 

A. I. R. 1925 Oudh 607. 

—S. 11— Heard and finally decided. 

When the taluqdars had brought their suit for re¬ 
sumption of muafi they had made plaintiff and defen¬ 
dants 2 and 3 parties in an application claiming, as he 
claimed in this suit to be partner with plaintiffs and 
defendants z and 3 . He was made a party but ulti¬ 
mately the decree was given only against plaintiffsand 
defendants 2 and 3 . As regards the defendant No. 1 it 
was said that his name was not .‘entered in the.papers 
where he was recorded as' a sub-tenant only. The 
question whether he was a partner was pronounced to 
be one for a Civil Court and he was discharged from 
the suit. Held, in plaintiff’s suit, there is no res judi^ 
eata here. What was decided by the Revenue Court 
was that the taluqdars were entitled to get the relief 
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they sought from the plaintiffs whom they themselves 
had named and who were the only ones entered in the 
revenue papers. There was a decision that defendant 
had no independent rights in the plots, but the court 
refused to decide whether or not he had any partner¬ 
ship right. {Simpson. A.J. C.) KHALIL z-. MOHMOD 

A. I. R. 1923 Oudh. 101. 

__S. 11— Hoard and finally decided — Express 

adjudication essential—Mere description insufficient. 

At the time of the partition of a mahal a tenant 
was treated as an occupancy tenant and was styled in 
the proceedings as sakit ul melkiat mannisi t/uabzadar 
In a subsequent suit to contest a notice of ejectment, 
held., that the proceedings did not have the effect 
of res judicata. {Fremantle, S. M and Burn, J. M.) 
GOKUL t\ SheO SaNKAR LaL. 10 0, & A. L. R. 402: 

L. R 5 0. 73 : 11 0. L. J. 395. 

___S. 11 —Heard and finally decided—Rent suit 

—Area of lioldinf: — Record-ofrishts—Entry in. 

In a prior suit for rent, the area of one holding was 
decided to be a certain number of bighas. Held in 
the absence of any allegation as to encroachment, in¬ 
crement, fraud or error, this finding will be^ res Judi¬ 
cata in a subsequent suit for rent, though it is alleged 
and proved that a later record-of-rights has an entry 
different from what was found before as regards the 
area. \ Mullick and Bucknill, J J1) RaDHIKA R.\MAN 
V. SaTNARAIN KOERI. 74 I. C. 961: 

A. I. R. 1924 Patna 307. 

_S. 11 _ Heard and finally decided—Dismissal 

for default—Fresh one is competent. 

There is nothing in law to prevent the entertain¬ 
ment of a fresh appeal after the dismissal for default 
of a previously filed appeal, provided the latter appeal 
w’as otherwise in order and was filed within the period 
of limitation. {Da^ and A ulioant Sahay, J J •) bURAJ- 
DEO NARAIN SiNGH Z', PR.ATAP RAI. 2. Pat. 739 : 

4 Pat. L. T. 405 : 75 I. C. 284 : 
1923 P. H. C. C. 213 : A. I. R. 1923 Pat. 614. 

- _S. 11_ Heard and finally decided — Cess — 

Liability to pay—Former decision. 

Inasmuch as a cess under Bengal Act IX of 1890 
is a recurring charge, prior decree for cess does not 
operate as res judicata in a subsequent suit for reco¬ 
very of the cess. {Jwala Prasad and Ross, JJ>') 
PlTAMBER CHOWDHUKY V. RAHMAT ALL 

1922 P. H. C. C. 167 : 1 Pat. 218 : 3 Pat. L.T. 282 : 

65 I. C. 138 : A. I. R. 1922 Pat. 303. 

-S. 11 —Heard and finally decided—Decision 

in proceedings for letters of administration. 

In a previous proceeding for letters of administra¬ 
tion the present parties were rival claimants. Their 
evidence was taken at length as iri a regular suit and 
the claim of the respondent was decided against her, 
she being held to be not the legitimate daughter of 
the deceased. Held, the decision in those proceedings 
barred the present suit for declaration by the respon¬ 
dent that she is the heir of the deceased, {Pratt and 
Carr, //.) MaUNG HmaT v. MA HTAY. 

1 Rang. 258: 76 I. C. 494 (2): A.I.R. 1923 Rang. 257. 

■ —S. 11 —Heard and jinally decided—Decree in 

administration suit declaring rights of parlies'-^Suit 
to enforce rights—Maintainability of. 

Where in an administration suit a decree is passed 
declaring the shares of the heirs to the estate after 
payment of the charges thereon, it is open to the heirs 
to bring a suit for distribution of the shares declared 
by the decree. The subsequent suit is not barred by 
res judicata as the plaintiff could not have enforced 
his rights under the prior decree. 6 B. 7 : 14 A, L. J. 
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103 : 32 C. L. J. 272 ; 6 B. H. C. R. 231 Kef. {Mauug 
Kin, /.') MAUNG PO THIN v. KO THA Ye. 

^ 64 I. C. 813 : 11 L. B. R. 60. 

Issue of law. 

_S. IX^/ssnc o f laio—Daision on a point of 


lain is not res judicata if cause of action is dift'erent as 
in the case of reeurring liability—Right to elect a 
tenant is a recurring liabihtye Decision in ejectment 
suit against a tenant is not res judicata. 

A decision on a point of law does not operate as_ res 
judicata if the cause of action in a subsequent suit is 
different from that in the fonnersuit as often happens 
in the cases of recurring liability ; but if the cause of 
action is the same the decision would be res judicata 
The right to eject a tenant accrues afresh every year. 
Therefore the previous decision that an ejectment suit 
was not maintainable in a revenue Court cannot 
operate as res judicata {.Sulaiman, J GaNGA v, 
Mahmud Unnissa begam A. I. R 1925 All. 761. 

^—^S. 11— Issue of law. 

Where the plaintiff inamdar got a decree for the 
Mamool xdLiQS for the years j 888 , 1890 in the year 

1892 against the defendant’s Khots and where Survey 
Settlement was introduced in the village in 1855-86 
and where he filed a suit in 1917 for proper construc¬ 
tion to be placed on S .216 though not strictly speaking 
res judicata still, on the principle of stare decisis the 
previous construction should be adhered to, 18 BoiH) 
525 doubted. 

Per Macleod, C.J,—A\\ abstract question of law, vtz.s 
construction of a section of a statute and not a con¬ 
crete question such as the construction of a document 
is not a question of res judicata since at least a Full 
Bench will form its own opinion as to vs'hat the law is. 
But it is a question whether the principle of stare 
would be invoked. iS Bom 525 doubted. 

Per Bhah,J. —The binding character of res judicata 
does not depend on the correctness of the reasons for 
the conclusion. No distinedon is made between issues 
of fact and issues of law. 18 Bom. 525 affirmed. 

Per Fawcett, /.—It is doubtful whether distinction 
between decisions on abstract questions of law and 
concrete questions such as construction of a particular 
document can be made. At least where parties seek 
to litigate again the very same cause of action such 
distinction cannot be drawn. {Macleod, C. JShaft 
and Fawcett, //,) SiTARAM v. LaXMAN. 

45 Bom. 1260 : 64 I. C. 162 : 
23 Bom. L. R. 749 (F. B.). 
-S. 11— Issue of fact — Finding on mixed ques¬ 
tion of law and fact is like a finding of 

fact. 

A finding on a mixed issue of law and fact stands 
on the same footing as a decision on a question of 
tact and operates as res judicata. A judgment operates 
as res judicata with regard to all the findings that are 
necessary and essential to the judgment. {Suhra- 
wardy and Cuming, JJ.f RaJENDRA NATH V; 
BH.ABINI DaSI. a. I. R. 1926 Cal. 80 : 87 I. C. 811. 

— -S. 11— Issue of law—Erroneous decisioa on— 

Effect. 

A decision on a question of law may be res judicata 
but an erroneous decision on a question of law cannot 
be allowed to operate as res judicata so as to prevent 
a Court from deciding the same question on its arising 
between the same parties in a subsequent suit. {Bro¬ 
adway and Abdul Quadir, JJf) MOTl SaGAR io, 
UHANNA MaL. 29 P. W. R; 1922 .■ 72 I. C. 177 ; 

A. 1, R, 1922 Lah 329. 

— -S. 11— Issue of law-^Plea disallowed in pre¬ 

vious suit owing to state of law at Hte time and quest 



623 


QUINQUENNIAL DIGEST, 1921—1925 


C. P. CODE (V OF 1908), S. 11—I^sue of Law. 

tion Uft undecidid — Chanf^t: in lau' on the siibifti — 
Question is not re.s judicata. 

If the plaintiff’s suit was not yes when it 

was filed, no change in law can make it res judicata 
after it was filed. 'I'he previous suit was by the defend¬ 
ant in the present suit and was for establishing his 
claim to certain property which he had purchased and 
which had been attached by the present plaintiff as 
the property of his judgment-debtor. The present 
plaintiff’s defence to that suit was that the sale was 
fraudulent and voidable under the T. P. Act, 
S. 53 . The Court held, that the sale was not a sham. 
Further, in accordance with the view of the law that 
prevailed at the time, the Court held, that unless and 
until the pre.sent plaintiff first sued to set aside the 
.sale, it was not open to him to urge the plea that the 
sale was fraudulent, in defence. On this ground it 
decreed the suit by the present defendant. Subsequent¬ 
ly the law which precluded the present plaintiff from 
raising the plea of fraudulent transfer was altered by a 
Full bench decision. 

Held, that a suit by the pre.sent plaintiff to have 
the sale declared fraudulent was not barred by res 
Judicata as the question had not been decided at all 
in the previous suit. {,lVallaee, /.) RamaKKAL tu 
GOVINDANAYAKAN PaLAIYAM THIRUiMAI. Pari- 
PALANA NIDHI LTD. A. I. R. 1925 Mad. 1107. 

■ —S. 11— /ssue of law—Decision on — If res 

judicata. 

Even an erroneous decision on a question of law can 
O'ptJSit.e res j7tdicataJ^(^A’ink/iede, A J.C.) lULA- 
RAM Z/. MT, SUMRATI.' A.. I R- 1924 Nag. 422. 
-S. 11— Issue of law. 

The section draws no distinction between an issue of 
fact and an issue of law ; and an issue of law operates 
as res judicata in the same way as an issue of fact. 
Consequently a decision of a question of law in an ex¬ 
ecution case is res judicata in a subsequent application 
for execution of the same decree even though the view 
of law enunciated in the prior execution case has been 
since disapproved by a Full Bench. {,Oas and Kulwant 
Sahay, //.) RaM LaL MaLIK v. DEODHARI RaI. 

2 Pat. 771 : 74 I. C. 781 ; 5 Pat. L. T. 7 : 

A. I. R. 1924 Fat. 265. 

-S. 11— Issue of law — Previous decision when 

res judicata. 

A previous decision on a question of law which af¬ 
fects the subject-matter of the subsequent suit or crea¬ 
tes a legal relation betw’een the parties or defines the 
status of either of them is as binding upon them as a 
previous decision on a question of fact. (^Fretnan- 

He, S. M.) Mirza Bahadur Mahamad Jafar Ali 
Khan v. mt- rukmin. l. r. 5 0. 52. 

10 0. & A. L. R. 547: 11 0. L. J. 66 * 

Judgment in Personam. 

- S. 11— Judgment in personam— Judgments 

not inter partes— Relevancy of—Hot res judicata. 

Former judgments not inter partes do not operate as 
a bar to the trial of a suit though they may be received 
as evidence in the case. In a suit by the plaintiffs 
against the Government for recovery* of emoluments of 
a certain office, the Government pleaded as a bar to 
the maintainability of the suit, a former judgment in 
which the plaintiffs’ claim to the office against certain 
contesting claimants was negatived though the Govern¬ 
ment was not a party to that litigation. that it 

was open to the plaintiff to reassert his title to the 
office in spite of the former judgment. Distinction 
between the operation of judgments in rem and judg¬ 
ments in personam discussed. 33 Mad. 483 ; 36 Mad. 
141 , overruled. C. J. Spetuer and Kumara- 
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swami Sastri, J J.) SECRETARY OF STATE v, SYED 

Ahmad Badsha Sahib. 41 M.L.J. 223 and 278 • 

44 Mad. 778 ; 14 L.W. 128 and 188- 
67 I.C. 971 : (1921) M. W. N. 676 (F B.) 
-S. 11— Judgment in personam— Decision be¬ 
tween parties tn different capacity is itot res judicata. 

The decision of Court prior to Deceased Brother’.*? 
Widow’s Marriage Act (7 Edw. &C 47 ), that the 
widow had no locus standi-xo apply for Letters of Ad¬ 
ministration to the estate of her first husband’s brother 
whom she married in 1916 after the former’s death w’as 
held not to be is not res judicata and not to debar her 
from presenting a fresh application in 1923 for Let- 
lei's of Administration since the parties to the two ap¬ 
plications were really not the same in the legal sense. 
A.I.K. 1024 Patna 265 ; li C, L. J 461 J)i^t.i(/luchnill, 

J ) A. C. LiSH r-. David Lish. 1924 P. H. C. C. 138- 

2 P. L. R. 125: 83 I. C. 951 . 

A. I. R. 1924 Pat. 624 

• 

Leave to withdraw Suit. 

— —S. 11 —Leave to withdraw appeal—Effect of. 

The dismissal or withdrawal of an appeal has the 
same effect as a decision on the merits and leaves the 
finding of the trial Court final against the appellant for 
purposes of the rule of res judicata. {Daniels, J.) 
PaRBHU DaYAL 7 /. MURLIDHAR. 22 a. L, j. 366: 

78 I. C. 677: L. R. 5 A. 298: 10 0. A A. L. R. 628: 

A. I. R. 1924 All. 867. 

-S. 11—A ea^'e to 'oithdraw suit — Given in 

appeal—Effect on decision of trial Court. 

Where in appeal, permission is granted to withdraw a 
suit with liberty to file a fresh suit the order of the trial 
Court on the merits ipso facto falls to the ground and 
hence cannot operate as res judicata. (^Ryves, y.) 

TKWARI (^A.IRA SlNOH 7-. .Sri ThakurJi Maharaj. 

74 I. C. 894. 

-S. 11 and 0. 23, R. 1 (4)-—Atv/rv to -with¬ 
draw suit—JVithdrawal of suit by some of several eo- 
plaintiffs—Fresh suit—Fresh suit for partition. 

Where a court allovss a suit to be withdrawn in con¬ 
travention of O. 23 , R. I ( 4 ), /. without the 
consent of other plaintiffs and grants leave for a fresh 
suit to be brought on the same cause of action, held, a 
second suit is barred. A suit for partition is however 
maintainable as the cause of action is vecuning one 
{Jwnla Prasad and Ross, JJ'). MT. Ram DeI MT, 
BaHU Rani. 1 Pat. 228 : A.I.R. 1922 Pat. 489. 

Litigating under the same Title. 

-S. 11— Litigating under the same title — Prior 

suit as 7'rustee—Subsequent suit in persorml capacity — 
Ff 0 bar. 

It is not obligatory on a party seeking to protect cer¬ 
tain property as ct^a/^/'property from an impending sale 
to assert in the same suit any personal right thereto 
which he may afterwards find himself to be entitled in 
case the property in question is not found to be loakf 
property. It is immaterial whether he could have join¬ 
ed in the previous suit an alternative claim for the 
protection of the personal share he was now .seeking. 
There was no obligation to join the two claims and the 
omission to set up their present title in the previous 
suit does not, therefore, bar the decision of that matter 
in the present litigation. 

The right in which the relief was claimed in the pre¬ 
vious suit was not the same in which the relief is claim¬ 
ed in the present suit. The former suit was brought 
for the protection of what was described as public pro¬ 
perty. The present suit was brought for the protection 
of personal or private rights. So far as the property 
in dispute went, the capacity in which the plaintiffs 
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sued was not the capacity in which tliey were now 
suing. {^Kanhaiya Lai and i\Inkherice. _/y.)KANHAlVA 
LAL ASHRAF Khan. 46 A. 230: 78 I. C. 402: 

10 0, & A. L. R. 380: L. R. 5 A. 177: 

A. I. R. 1924 All. 355. 

-S. 11, Expln. VI—Z iti^ating under the same 

title—Public right. 

Where the ownership of a well regarding which 
there is a dispute between the trustees of a mosque 
and the Municipality was decided against the former, 
they cannot in a subsequent suit by the public setup 
their rights to it. {IValsh and Pyves, J J RaM 
CHAND 7'. MaULa RaKSH. 46 All. 110 : 

21 A. L. J. 882 : L. R. 4 All. 583 : 

A. I. R. 1924 All. 178. 

—--S. 11— Litigating under the same title — Claim 

in the first suit based on a different title than that on 
’iUhich second suit was based—Plaintiff cannot he said to 
he litigating under the same title in the second suit. 

Where the relief claimed by plaintiffs in the previous I 
suit was based on a right inherited by them from their 
father, but the title upon which the plaintiffs instituted 
the second suit was a title not derived from their 
father but a title which they claimed as having devolv¬ 
ed upon them as reversionary heirs of the last full 
owner : HehL the principle of res judicata cannot apply 
as the two suits were not litigated under the same title. 
{Chatterjee and Cuming^ J J.) NrIPENDRA NaTH v. 
RASANTA Kumar. 29 c. W. N. 861 : 89 I. C. 207: 

A. I. R. 1925 Cal. 1195. 

—-S. 11— Litigating ufider the same title — Suit 

against a person setting up title of a third person — 
Subsequent suit impleading that person—Prior decision^ 
if a bar. 

A sued R for a declaration that he was entitled to 
receive rent at a certain rate from him and that 13 was 
a tenant under C and bound to pay rent to A as part of 
the settlement between them. In a prior rent suit by 
A against b the latter had set up that he held the land 
not under A but under C who was not a party to that 
suit. The prior suit had been dismissed. Held., that 
the decision in the prior suit was no bar to the trial of 
the issue as to b’s liability for rent. 26 C. 428 Foil. 
{Greaves and Ghose, //.'j GopinaTH v, BhaJaHaRI 
Das. 68 I. C. 472: A. I. R. 1923 Cal. 327 (2). 

-S. 11— Litigating under the same title--£rro- 

neous view of law — Pre-emption suit- 

In a previous suit a decision was given in favour 
of plaintiff pre-emptor, though a descendant of a re¬ 
mote ancestor of vendor, that he was entitled to in¬ 
herit vendor’s property. When the vendor again sold 
another property, plaintiff and another pre-emptor filed 
suits. The suit of the latter was decreed and upheld 
in appeal and in view of the decision the trial Court 
dismissed plaintiff’s suit and the appellate Court decid¬ 
ed on merits that the previous judgment was not of 
binding effect in determining plaintiff’s status as a pre- 
emptor as it held the decision was wrong. Held, on the 
one hand, plaintiff and vendor pro forma defendant in 
the first case and on the other plaintiff and the present 
vendees in this .suit, both suits being pre-emption suits, 
cannot be said to be parties litigating under the same 
title. As the vendees did not claim under the vendor, 
plaintiff did not and could not challenge vendee’s right 
to own and possess the land in suit and his claim would 
therefore amount to asking the vendees to re-transfer 
in his favour the land in suit in virtue of the decision 
in the previous suit. T^ie previous decision was based 
on the wrong view of law that a person descended 
from a remote ancestor of the vendor of altogether un* 

Q. D.—VOL. 1—40 
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known degree is a person entitled to inherit the ven 
dor’s property. 34 P. • R- 1921 List. {Camphe/f J.') 

Ahmad Khan v Jawahir Singh. 

A I. R. 1923 Lah. 16. 

-s. 11 — Litigating under the same title — S'ale 

of proprietary rights—Purchase by tenants Sale set 
aside—Delivery of possession—Subsequent suit for es¬ 
tablishing occupancy rights. 

The proprietor of certain land soUl it to the occu¬ 
pancy tenants on the land and some time after his death 
his successor impugned the sale on the ground that it 
was not supported by necessity or consideradon and ob¬ 
tained a decree for possession. In execution of the 
decree the occupancy tenants were turned out of pos¬ 
session. Thereupon they sued for restoration of their 
occupancy rights. Held, that the suit was not barred 
by res fudiinta or by S. 47 , C. P. Code. The occupancy 
tenants were litigating in different capacities in the 
twosuits. (Che7'is and Abdul Qadir, J J.) SUK.A.! 

KaUR 7 '. Nagina Singh. 4 Lah. L. J.400: 

67 I. C. 485: A.I. R. 1922 Lah. 44. 

-S. 11— Ldtigating under the same title — Suit 

for possession under a lease—Subsequent suit on title 
res judicata. 

Where a suit for possession of property based on a 
lease is dismissed, a subsequent suit for posses.sion 
based on ownership is not ret fndicata {Chevis, /.) 
GIRIDHaRI LaL V. UdaJAN. 63 I. C. 717: 

3 Lah, L. J. 216. 

--S. 11—Expl. IV— Litigating under same title . 

Plaintiff suing to rscover property from defendants 
alleging his reversionary right to th e last male holder 
— Another suit against same defendants regarding the 
same property as reversioner of the female holder in 
possession is barred. The plaintiff brought a suit to 
recover certain property alleging that he was the 
reversionary heir of one V. The property had been in 
the possession of N, a female relation of V. Plaintiff’s 
suit to recover the property from the defendants wh o 
were in possession was brought after N’s death. The 
suit was dismissed. Again a suit was brought to 
recover the same property from the same defendants 
on the ground that the plaintiff was the heir of 
N who had been in possession of the property. 
Held : that the second suit was barred under S. ii, 
Expl. 4 , as the plaintiff might and ought to have put 
forward both his titles in the previous suit. {Phillips, 
y.) R, RAMAIAHf'. K. I.AKSHMI NaRAYAN. 

49 M. L, J 701 : 23 L. W. 13 : 1926 M. W. N. 126 ; 

A I. R. 1926 Mad. 234. 
-S. 11— Litigating under the same title—Per¬ 
son added as legal representatii'C of deceased party — 
Decision is not binding on him in personal capacity, 
Where a party was only added as a legal repre.senta- 
tive in the previous litigation and it was not open to 
him as such to raise any defences personal to himself. 

Held, that he can subsequently raise objections per¬ 
sonal to himself. {K rishnan and Coleridge, J /.) G. 
AKKAMMA V. NUNE VENKATAPATHI. 

75 I. C. 623: A. I. R. 1925 Mad. 59. 

-S. 11 —Litigating under the same title--One of 

the parties—Same in both suits—Claim by other party 
under different title. 

A lessor is not bound by a finding as between the 
lessee and a third party. 14 L, \V. 387 Ref. Similarly a 
lessee who claims under a title previously created by a 
lessor is not bound by a subsequent finding between 
the lessor and third parties. Where the plaintiff is 
, litigating under a title by lease obtained subsequent to 
that under which he litigated in the prior suit, the deci¬ 
sion in the prior suit cannot be res judicata even 
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j C. P. CODE (V OF 1908), S. 11—Might 
Constructive res judicata. 


and Ought— 


though the other party Nva5> the identical person 
iKrishnan, J.) N.\l. LAMUTHU PaDAYACHI r. SRINI¬ 
VASA .\IYAH. 19 L. W. 369: 34 M. L. T. 160 ; 

(1924) M. W. N. 378: A. I. R. 1924 Mad. 576. 

-^Ss. 11 and uu>/cf tJu same 

title—Dittcyenl c'apa< i(y‘-/-'i>!din^ in suit for <tsstrtion 
of individual risht—E/feet on scheme suit. 

^Vhe^e a suit is brought by certain person.s under 
S. 93 , C. P. Code, with the sanction of the .Advocate 
General for a scheme a tinding in a prior suit by them 
that the defendant was hereditary trustee does not ope¬ 
rate as res judicata especially when the C ourt which 
tried the prior suit is not competent to try the subse¬ 
quent suit. {Sfeneer and Devadoss. J J .') GOPr NaT.A- 
KAJA C-HEIT^ KaJAM.MAL. 43 M. L. J. 418. 

(1922) K. W. N. 464: 31 M. L. T. 125 (H. C.): 

16 I. W. 122: 69 I. C. 15: A. I. R. 1922 Mad. 394. 

Might and Ought. 

Alternative claims and relief. 

Cause of action. 

Constructive res judicata. 

Defences. 

Grounds of attack. 

Mortgage suit. 

Omission to plead. 

Partition. 

Relief not claimed. 

Scope of the rule. 

Might and Ought—Alternative claims and relief. 
-S. 11. Expln. IV— Mi^ht and au^ht- — alter¬ 
native relief—Dekhan Asriculturists' Delief Aet. ' 

S. 10-A—Inconsistent fleas. 

The plaintiff sold his property to the delendant on 
16 th March, 1906 , but continuird in pos>cssion as 
tenant. The defendant agreed by a satekhat executed 
on the 13 th August 1906 , to resell the property to the 
plaintiff at any time within twelve years for Ks. 395 
and received Ks. 5 as earnest money. The planuirf 
sued in 1911 to redeem the property under S* io*A of 
the Dekhan Agricultul■ist^’ Relief .Act, 1 S 79 , alleging 
that th^ sale was a mortgage. The suit failed. 1 he 
plaintiff sued again in 1918 to recover the property on 
payment of Rs. 395 under the satekhat. A question 
having arisen whether the .second suit was barred as 
res iudicatUi held, that the second suit was not baired 
by res judicata for the plaintiff was not bound in the 
first suit to have sued also for specific performance 
The two suits were mutually inconsistent and if the 
plaintift failed in proving the mortgage, he still had a 
number of years left under the satekhat within wliich 
be could have sued to get back the property on pay¬ 
ment of the consideration mentioned in the satekhat. 
{Maclecdy C. J. and Ehuh. /.) DOLA KHLTAJI VaHI- 

vatdak V. Balya Kanoo Patel. 

24 Bom. L. R. 236 •. 46 Bom. 803 • 66 I. C. 815 : 

A. 1. R. 1922 Bom. 29. 
-S. 11. Expln. IV— Mii'/it and ought—Alter¬ 
native claims — Title by purchase asserted and negativ¬ 
ed—Subsequent suit on title by heirship—Bar of. 

When plaintiff sued to recover possession of pro¬ 
perty from a trespasser on the ground that he was 
owner by joint purchase with two others and obtained 
a decree for his share, and subsequently brought 
a suit against the same defendant for possession 
of the remaining portion of the property claiming 
as heir to a deceased person, a title which he 
could have put forward in the alternative in the earlier 
suit but did not, the subsequent suit is buried by res 
iudicata. } i Beng. L. K- 15 ^’ 5® Cal. i relied on. 
41 I. A. 142 Distinguished. (,A r/shnan and Rantesam, 


jj.') Thona Sina Naina Muhammad Kowther 
t'. ADDUL Rahman Rowther 46 Mad. 135 : 

72 I. C. 207 ; 17 L. W. 188 ; 32 M. L. T. (H. C.) 82 : 
(1922) M. W. N. 845 : A. I. R. 1923 Mad. 267. 

-S. 11_ Might and ought—.-ilternative claims 

_ I'est to determine 'ivhethcr the dofence ought to have 

been raised. 

A matter which ought to be raised but which, as a 
matter of fact, is not raised in a suit cannot be decid¬ 
ed in specific terms in that suit. But this fact cannot 
be fatal to the ple.a of res 1 udicata. li the effect of the 
decision in a former suit is necessarily inconsistent 
with the defence that ought to have been raised but 
has not been raised, that defence must be deemed to 
have been finally decided against the person who ought 
to have raised it. Where it was open to the plaintiffs 
in their defence in the former suit to claim in the alter¬ 
native, that they had a vested right in half the pro¬ 
perty in >uit, but they were content to plead a parti¬ 
tion whereby they became owners of the whole and 
in the result their defence failed and it was held that 
the property belonged to their father. tliat this 

decision was necessarily inconsistent with the alter- 
nali\ c defence that might and ought to have been 
raised. 13 C. W. N. 513 Foil. Oung, /.) 

MAUNG NO r. MaI NO PO THEIN. I Rang. 363 : 

2 Bur. L.J. 109 ; 76 I. C. 612 : A.I.R. 1923 Rang. 239. 

-S. 11, Expln. IV—Might and ought—Alter' 

native rlaims-^Suit for recovery of land — Subse¬ 
quent suit on different title — Bar. 

The point for determination in the case was whether 
the present suit was res judicata by reason of a former 
suit. Both the suits were instituted in the same Court 
between the .same parties and the subject-matter was 
the same. In tlje former suit the plaintiff claimed 
title to three pieces of land as having been given to 
him by his father who at the time of that suit was 
dead. It was held that the gift was not valid. In the 
present suit he sued as the aurasa son of his father 
and mother, claiming a half share in the same three 
pieces of land. I/eld, that the plaintiff should in the 
former suit liave made in the alteniative tlie claim 
which he made in the present suit and that by reason 
of his omission to Jo so the present suit was baired by 
res judicata. (.Maung Kin,J.') MaUNG Ba THAW 

V. Ma Unit. 2 Bur. L. J. 34 : 11 L. B. R. 451 : 

72 I. C. 14 : A. I. R. 1923 Rang. 122. 


Might and Ought—Cause of Action. 

--- 11 —Might and ought'-Cause of action— 

Mortgagee need not enforce separate money Ihutd along 
with moftgage — C. I*. Code, O. 2 , R. 2 . 

It cannot be contended that a mortgagee holding a 
separate money-bond against a mortgagor is under any 
obligation to enforce the money-bond along with the 
mortgage or even to refer to its existence in his 
plaint seeking to enforce the mortgage. 38 Mad. 927 
and Bom. 13 ^ Dist. (^Madhavan A^air, y,) 

KaJagopalachariar ?’• THIAGARAYA. 

A. I. R 1925 Mad. 991. 


M'ght and Ought—Constructive res judicata. 
-S. 11, Expln. IV—Might and ought—Con¬ 
structive res judicata. 

The present plaintiffs were defendants in the ori¬ 
ginal suit in the sense that they were members of the 
firm; the matter is res fudieata if the plea now taken 
could have been taken by their respective fathers and 
grandfalheis whose names were shown in the plaint 
iLe Rossignol ann Harrison, Jf.') RAM LaTTAN S'. 

THE FIRM Oi, HiJSSUKH KOY. 43 P. L. R. 1922 ; 

69 I. C. 783 : A. 1. R. 1924 Lab. 26. 
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C. P. CODE (V OF 1908), S. ll~Might and Ouijht— 
Constructive res judicata. 

— -S. W— Might and ought—Constructive res 

judicata. 

Plea not directly relevant for the decision of the 
question raised in the suit need not be raised and in 
such a case there is no bar of constructive res judicata. 
{Madhavan Mair, /.) PARIM MaNICKVAM v. KODI- 
MANGl. (1924) M. W. N. 666 : 21 L. W. 204 : 

A. I. R. 1926 Mad. 226. 

— -S. 11, Expln. IV —Might and ought — Con¬ 

structive res judicata —Deposit under Ss. 83 and 84 of 
the T. P. Act — Objections. 

Where the defendant (mortgagor) deposited the 
amount due on the mortgage under S. S 3 of the T. P. 
Act and the mortgagee plaintiffs appeared in 
answer to the notice of the deposit sent to them under 
S. 84 of the 'r. P. Act, the only reason they gave for 
refusing to accept it as sutheient was that it did not 
include interest up to the date on which they were 
summoned to appear in Court. There was no suggestion 
that it was not the full amount due for principal and 
interest on the date on which the deposit was made. 
In a subsequent suit on the mortgage the plaintiffs 
claimed a much larger amount than was deposited as 
due under the mortgage, fields on the principle embo¬ 
died in S. II (Expl. .j) of the C. P. Code the plaintiffs 
could not be heard to say that the amount deposited 
was less than the sum due to them on the mortgage 
on that date. {Hallifax^ A> J. Cf) KeSHOKam v. 
BHANGILAL. 67 I. C. 324 : A. I. R, 1922 Nag. 174. 

Might and Ought—Defences. 

' ' .-. — S. 11—.1 /ight and ought — Defences — Defen¬ 
dant having a cross-demand against plaintiff but 
failing to have it tried — Defendants claim is not res 
judicata. 

Where in a suit by an agent against the principal, the 
priucipal had a claim for damages against the agent in 
respect of a certain transaction but failed to have the 
issue tried but the agent gave credit for a certain sum 
in respect of that transaction and a decree was passed 
on the footing that the principal was entitled to that 
credit. 

Held., that the decree did not preclude'the principal 
from maintaining another action for damages. (. 1841 ) 
8 M. &W. 858 and ( 1871 ) L R. 6 Q. B. 6 S 7 P'oll. 
{Venkatasubba Rao, /.) SuTRAME GOVINDA RaO r-. 
N. RUDRAYYA. 49 M. I. J. 14 : 

(1926) M. W. N. 228 ; A. I. R. 1925 Mad. 830. 

Might and Ought—Grounds of attack. 

....... .-..S. 11 — Might and ought — Grounds 0 / at- 

tack which must have been but was not referred to in 
plaint cannot be the basis of another suit. 

Where the plaintiffs in a previous suit based their 
claim on nearness of kin but did not mention the 
family custom but for the proof of which, the near¬ 
ness could not be proved and the suit therefore failed, 
keld^ that they cannot bring a fresh suit basing their 
claim on the family custom. {Lord Pkillimore.') 

Fateh Singh Jagannath Baksh Singh. 

48 M. L. J. 64 : 53 I. A. 100 : 
6 D R.P. C. 50 : 12 0. L. J. 117 : 2 0. W. N 25 : 

47 All. 158 : 27 0. C. 334 : 27 Bom. L. R. 725: 

29 C. W. N. 749 : 23 A. I. J. 739 : 22 L. W. 58 : 

A. I.R. 1925 P. C. 55 fP. C.). 

S. W^Might and ought—Grounds of attack. 
When a matter which ought to have been raised was 
not raised it mu.st be held to be a matter which also 
must have been heard and finally decided in the pre¬ 
vious suit. (Suhrawardy and Duval^JJ^ SHIB 

Chandra Talukdar v. Lakhi priya Guha. 


c. P. CODE (V OF 1908), S. 11- Might and Ought- 

Mortgage suit. 

29 C. W. N. 253 : 40 C. L. J. 607 : 

A. I. R. 1925 Cal. 427. 

-S. 11, Expln. IV— .Might and ought— 

Grounds of attack. 

Matters which are substantially and directly in issue 
in the suit or which might and ought to have been 
made a ground of attack or defence in the suit cannot 
be allowed to be raised in execution proceedings. 
ICampbelf /.) Mll< KhaN r. SHARI-'U.S L.L.J. 163 : 

74 I. C. 577 : A. I. R. 1923 Lah. 560. 

—- S. 11, Expln. IV —and ought — 

Grounds of attack—Suit based on custom—Custom not 
alleged—Suit dismissed—Second suit alleging custom 
barred. 

A former suit was for declaration that the deed of 
gift by widow in favour of daughter’s son was void. 
The plaintiffs were only remote reversioners and re¬ 
mote reversioners cannot sue in presence of the next 
reversioner unless there was a special custom that all 
branches of the family take equally as reversioners. 
The plaintiffs did not allege the custom in their plaint. 
During the pendency of the suit and before any evi- 
dence had been taken the widow died. Thereupon 
the plaintiffs made an application to be allowed to 
amend their plaint. They said that owing to her death 
they had become entitled to institute a suit for posses¬ 
sion and that in order to show that right it was now 
necessary for them to plead the custom. They also 
asked to be allowed to sue for possession. The learn* 
ed Subordinate Judge refused to allow the amend¬ 
ment of the plaint and as without the amendment, the 
plaintiffs had no locus standi the suit was dismissed. 
On a second suit by the same plaintiffs for the same 
relief, held., that the suit was barred. {^Dalal and 
Simpson, A, J.Cs.) FaTEH Si NGH c. JAGANNATH 
BaKHSH. 10 0. L. J. 13^ : 74 I. C. 549 : 

A. I. R. 1923 Oudh 242. 

-S. 11, Expln. IV — Might and ought — 

Grounds of attack—Test. 

The test, whereby to determine whether it ought to 
have been matter of attack is this : are the matters so 
dissimilar that their union might lead to confusion ? 
Where the plaintiff might have, in the former suit, 
put in the claim, that he made in the subsequent suit 
as an alternative claim, and if he did so, there would 
have been no confusion, and all questions relating to 
his title in the property would have been completely and 
finally determined. Held, he ought to have made the 
claim that he made in the subsequent suit as a ground 
of attack in the former .suit, and, for this reason, the 
subsequent suit must be held to be res judicata. 
Where plaintiff' claims title to the certain property, in 
proving his title to that property he ought to put for¬ 
ward all means of attack in his armour>’. S. ii omits 
all references to the cause of action. A plaintiff’s cause 
of action is a very different thing from his title; the 
one being something done contrary to a person’s inte¬ 
rest which obliges him to seek the aid of the Court, 
the other the proof that that something affords him a 
valid ground for relief. ( 1893 ) I. L. R. 20 C. 79 , 
( 1900 ^ I.tL. R. 25 Bom. 1 S 9 P'. (^Maung Kin, y.) 
Maung Ba Thaw Ma Hinit. 11 L. B. R. 451 : 
2 Bur. L J. 34: 72 I. C. 14 : A. I. R. 1923 Rang. 122. 

Might and Ought—Mortgage Suit. 

-S. 11, E.xpln. IV —Alight and ought—J/ort- 

gage suit-'-Plea of paramount title not set up — pffect. 

Where the defendant in a mortgage suit had a 
double capacity, i. e., purchaser of equity of redemp¬ 
tion and also settlement holder of a non-transferable 
occupancy holding, but he failed to set up the defence 
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c. P. CODE cv OF 1908\ S- 11 —Might anti Ought— C 
Mortgage suit. 

that the niortKage could not he enforced against the t 
property in his hands, he will afterwards be barred by h 
res iudLua. A question of paramount title can be f 
enquired into in a mortgage suit in certain c.ase>, 
i^,\lo0kcricc<u,d Chotz.ir, . //.) ^EAI, r/ ,4 

BINOUBAS.N, msb ^ ^ ^ m. 

_s 11 —trW ought—Mortgage suit— l 

Two morig.,g.s i„ larour of the tame mortgagee, o„e s 
s.mple and o„e usafraetaary- Satt for redempt.on of t 
uJfructunry mortgage deere.d-Sjmple mortgage not j 
put forth in the firtt smt-Second tmt ,or mortgag, t 

mortgage money is not barred, by reason o a p tor 

suit by the mortgagor for 

of that property from the same mortgag 

luary mortgagee, on the ground that the . 

should have put forth his moitgage m the preMO , 

suit. 60 I\ W. K. 1917 relied on. P 2*^ • ' 

KEM.u Mai. .. MASrn. ^ ^ ^ . 

_Ss. 11. Expln. IV and 47 —/IAaV// aud oui^ht . 

^Mortgaf^e snitSale pursuant to prior mortgage: 
Rejection of an application by party to reserve 

rights under hypothecation bond. 

The plaintiff had deposited Ks. 4.50° to release fiom 
a Court sale, held under a previous rnortgage, the pio- ■ 
pert> included in his hypothecatiori bond. His appli¬ 
cation to reserve his rights thereunder had been rejec - 
ed but he preferred no appeal. He instituted a su 
later on for the recovery of the same. 
was no bar to t he suit either under S. 11 or b. 47- ^ - 47 
does not apply because the question raised m the s 
cannot be said to relate to the execution, discharge oi 
satisfaction of a decree. S ii (Expln. IV) does not 
apply because in the previous suit on a prior mortgage, 
all that the present plaintiff as defendants in that suit 
could have done was to bring to the notice of the 
Court his own hypothecation bond and this was done . 
no further relief could have been asked for 
All. 420 Distinguished. (Abdul Raoof and Abdtu 

Qadir. //.) RAHIM 

___S 11— Might and ought—Mortgage suit 

Suit against mortgagor, only having mortgagee rights 

—Subsequent suit against oxoner—If lies. ^ 

A mortgagor mortgaged only the mortgagee s interest 
in certain lands. The mortgagee first brought a 
suit against the mortgagor only but not the owner of 
the property. Held, he could not bring a second suit 
against the owner of the property under b 11 ^ the 
Code. (^Wallis and Seshagiri Aiyar.JJ.) NHM- 

BERU.MAL CHKTTY 7'. KaGHAVACHAKIAR 

71 I. C. 390 (2) : H L. W. 563. 

_S 11 Expl. IV—Might and ought—Mart’ 

gage suit—Prior and subsequent— Omission to claim 

priority—If bars suit on mortgage^ v i .i 

A person mortgaged his property first to X and tlien 
to K. Later on A'took a mortgage in renewal of his 
earlier mortgage and brought a suit on the basis of 

both the mortgages impleading > ■ > 
parte and did not set up any priority. Held, the omis¬ 
sion did not preclude him from after^vards suing on 
his own mortgage. {Hinhhcde. A. /. 6 .) 

V. JANOO. 20 W. L. R. 197 : A. I. R. 1924 Nag. 429 

—— S n.lRx^\n.lV—Might and ought—Mart- 
gage suit—Railing to plead paramount title—Effect. 

If a person joined as defendant in a mortgage suit 
has a title paramount to that of the mortgagor he is 
not bound to set up such a title by way of defence to 


C. P. CODE (V OF 1908). S. 11—Might and Ought- 
Omission to plead. 


the mortgage suit and the question of his title will not 
he res judicata against him (Prideaux. A.J.C.') 
HeMRAJ V. SUUYABHAN. A.I.R. 1924 Nag. 408 U)- 

_S. 11. Expln. IV —Might and ought — .Mori- 

I'age suit—Prior mortgagee impleaded as party —Omis- 
)ion to set up priority—Effect—Subsequent suit — Bar. 

Where a prior mortgagee is impleaded as a defend¬ 
ant in an action on a subsequent mortgage and it is 
sought to displace his prior title and to postpone it to 
the title of the plaintiff it is the duty of a prior mort¬ 
gagee to prove his prior mortgage. If he fails to con¬ 
test the suit, the decision in the suit will operate as 
res judicata against him. (Das and A ulwani. Sahay. 

// ) Lat. biHARi Singh v. Gurprasad Singh. 

4 Pat. L. T. 108 : 1923 P. H. C. C. 118 ; 

71 I. C. 948 ; 1 Pat. L. R. 238 ; 2 P. 435 : 

A. I. R. 1933 Pat. 29o. 

_S. 11, Expln. IV —and enght—‘Mort¬ 
gage suit—Two mortgages—Suit on latter m o tgage 

does not bar subsequent suit on former one. 

Where a pei-son holds two mortgages over the same 
property, a suit on the latter one will not bar a subse- 
auent suit on the other. (Maung A in. C. J.') Ma 
MYIE V. ShaRMA. 69 I. C. 897 ; 10 L- B. R. 360. 

Might and Ought—Omission to plead. 

_S. 11, Expln. IV —and ought—Relief 

claimable in prior suit but not claimed —That omission 
to plead relief cannot be claimed in a subsequent suit. 

It is the policy of the Code of Civil Procedure, 1908 , 
as it was the policy of the Code of Civil Procedure, 
188 '’ that parties should not have the right to split up 
a cause of action against defendants and claim a 
decree on it in a later suit u hen they might have 
claimed the same on it in a previous suit. Where, 
in a previous suit on a mortgage bond the plaintiff 
omitted to claim relief against the person and other pro¬ 
perty of the defendants. , . r. 

Hcldy that they cannot claini that relief in a sub- 
seauent’suit relating to the same bond. (Sir John 
Fd^e'\ SOURENDRA MOHAN SlNHA 7-. HaRI PRA* 
52 I. A. 418 : A. I. R. 1925 P. C. 280 (P. C.) 
_S. 11, Expln. IV —Might and ought — Omis¬ 
sion to plead—Relief claimable in prior suit but not 

claimed—Effect of. , o 

It is the policy of the Code of Civil Procedure, 190 S, 

as it was the policy of the Code of Civil Procedure. 

1882 , that parties should not have the right to split up 

i a cause of action against defendants and claim a 

■ decree on it in a later suit when they might have 

t claimed the same on it in a previous suit. Where, in 

• a previous suit on a mortgage bond, the plaintiff omit- 

- ted to claim relief against the person and other pro¬ 
perty of the defendants : 

Held, that they cannot claim that relief in a subse- 

- quent suit relating to the same bond. (Sir John Edge) 
t SOURENDRA MOHAN SlNHA 7\ HaRI PRASAD 

SII^ha A.I.R. 1925 P. C. 280 (P. C.). 

^ I_ S. 11 —Might and ought—Omission to plead 

5 ^Suit by reversioner against transferees from wideno 

f _ Subsequent similar suit against transferees of other 

r portions of estate—Defendants' failure in previous 

• suit to plead that plaintiff sons not next resrrstoner 
1 does not bar that piea in subsequent suit. 

In a previous suit brought by the plaintiff a.s next 
I- reversioner against a Hindu widow and against trans* 
fcrecs from her, the willow and those transferees had 
failed to adopt the plea that the plaintiff was not the 
t next reversioner. Subsequently the sons of the plam- 
s tiff in the previons suit brought another suit against 
o the widow and transferees of some other portions of 
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c. P. CODE CV OF 1908). S. 11 -Might and Ought- 
Omission to plead. 

the estate from her. 

Held, that the deiencUint> in the >ubscqaeiu suit 
were not debarred from raising the plea that the plain- ; 
tiffs in that suit were not the next reversioners. 19 A. j 
L. J. 749 Disl. and Ashioorth, JJ,) KaI 1 

CHARAN Singh r/. Bageshka Kunwari. 

23 A. L. J. 653 : A. I. R. 1925 All. 685. 

--S. 11— and ought — Omission to plead 

—Prior siiit in eh'ctmcnt—iLuhancemcnt agreement — 
Dismissal of suit — Suhscqueu! suit in ciectment—Plea \ 
of oecupancy right. 

In an ejectment suit the ('curt held that the tle- 
fendant was entitled to remain in possession for 
years from the date of a certain enhancement 
agreement. A fresh suit for ejectment was brought 
against the defendant after the expiry of 5 years 
and he pleaded that he had acquired occupancy 
rights by exchange. Held, that in the former 
^uit the defendant had either failed to set up his rights 
under the exchange or if he had set them ap he had 
failed to prove them. In either case the prior decision j 
operated as res ludieata in the latter suit and no occvi- j 
pancy rights could be clainted. {Bum, J. .1/.) i 
MOHAN T’. BHaNWaR SING.H. L. R. 5 A. 119 (Rev.). 
-S. 11, Expln. IV— Might and ought— Omis¬ 
sion to plead. 

In a suit filed on the Original Side of the High 
Court against the defendant for rents collected by him 
on behalf of the plaintiffs, the defendant set up a 
counter-claim in which he prayed for a declaration 
that he was a monthly tenant of plaintiff at Rs. 185 
per mensem and for an mjunction restraining the 
plaintiffs from preventing the defendant’s sub-tenants 
from paying rent to him. The High Court dismissed 
the plaintiff’s suit and granted the declaration and 
injunction prayed for by the defendant. Plaintiffs 
subsequently filed a suit claiming arrears of rent at 
^ the rate of Rs. 185 per mensem and the defendant 
pleaded that he was liable to pay only the standard 
rent of Rs. 150 per mensem under the Bombay Rent 
Act. Held^ that the defendant having waived the 
benefit of the Rent Act in the previous counter-claim 
and given up his right and obtained a declaration on 
that footing was barred by res judicata from setting up 
the plea under the Rent Act. (Shah, A. C. /. and 
Crump, /.) FATMABAI v. FrAMROZ. 70 I. C. 103 : 

24 Bom. I. R. 1281 : A. I. R. 1923 Bom. 145. 
-S. 11, Expln. IV— Might and ought — Omis¬ 
sion to plead—Suit in ejectment—Prior suit for pos¬ 
session behveejt same parties—Dimissal of — P'orm of 
claim different—Effect of. 

Properties belonging to X were in the possession of 
Y. a relation. After the death of X and Y, the plain¬ 
tiff claiming to be the reversionary heir of X, sued in 
ejectment the defendants, who were in possession after 
the death of V. That suit was dismissed, and there¬ 
upon a second suit was instituted by the plaintiff to re¬ 
cover the same properties from the same defendants 
on the ground that he was the heir of V. 

Held, that suit was barred under S. 11 , Explanation 
IV, Civil Procedure Code, as the plaintiff might and 
ought to have put forward both his titles in the prior 
suit. {Phillips, /.) RaVIPATI RaMAIAH v. TAK- 

SHMi Narayanan. 49 M. I. J. 701. 

--S. 11— Might and ought — Omission, to plead 

—Omission by judgment-debtor to challenge liability, 
"oikere it does not affect decree-holder's position creates 
no estoppel. 

Omission to raise objections where it in no way 
affecte the position of the decree-holder does not estop 
the juc^ment debtor from contesting his liability when 


C. P. CODE (V OF 1908), S. ll~Might and Ought- 
Partition. 

he has become aware of his legal ^od\\:\ox\{Mayiiiieau, 
/.) (Ujranditta f. Firm gurdasmal. 

7 lah. L.J. 343 : A.I.R. 1925 Lah. 552. 
-“S. 11, Expln. JV—Might and ought — Omis¬ 
sion to plead - Subject-matter not the same — Effect. 

Where in a suit for rent by the purchaser at an 
auction sale of an undivided sh.ne in a hoiise against 
another sharer the other sharer’s absence ol a trans¬ 
ferable interest was not pleaded, the point will be 
res judicata in a subsequent suit for possession. 1 he 
fact that the actual subject-matter in the two suits is 
not the same does not affect the question. {Campbell, 
/.) Thakur Das t'. HriJ 1-ai.. 73 I. C. 457 : 

A. I. R. 1924 Lah. 423. 

-S. 11. Expln. IV —Might and ought — Ofnis- 

sion to plead available ground of defence. 

Where a prior suit for declaration had been decreed 
in the presence of the defendant who die] not urge 
either of the pleas which he now put forward and 
which if proved would Itave been suliuient to defeat 
the prior suit, the decision in the prior suit operates as 
res judicata and the defendant could not raise again 
the pleas which he had omitted to put forward on the 
prior occasion. ^ Le Rossignol and l/arrison, J J-j 

N’abi Baksh V. Muhammad Salam Ullah. 

5 Lah. L. J. 251 ; 72 I.C. 91 r 
24 P. W. R. 1923 : A. I. R. 1924 Lah. 83. 

-S, 11 —Might and oughi —Omission to plead 

—Minor defendant not pleading want of proper rc- 
prcscHtalion— Res jvdic ata. 

In a suit by a minor to set aside a decree and a sale 
in execution on the ground tha” tite minor was not 
represented in the suit, it was found tliat the minor 
had previously sued through his next friend to set aside 
the execution sale and had failed in the previous suit. 
Held, that the ground on which the present suit was 
based, f/£.,that the minor was not properly represented 
in suit in which the decree was passed, was a ground 
that might and ought to have been put forward in the 
previous suit, and that not having been done, the 
decision in the previous suit constituted res ludicata 
under Expln. IV to S. ii of the C.P. Code. {Krishnan 
and Waller, //.) YEZZU MaLLAYVA v. PONNAMMA. 

46 M. L. Z. 291 : 47 Mad. 476 : 34 M. L. T. 295 : 
77 I. C. 628 : 19 L. W. 410 t A.I.R. 1924 Mad. 608. 
-S. 11 —Might and ought—Omission to plead. 

When the plaintiff sued the judgment-debtor for 
specific performance of the contract to sell, it was 
open to the latter to plead that the agreement was void 
because the property was under attachment or in the 
hands of the Collector at the time. Explanation IV 
of S. II of the Civil Procedure Code will bar him from 
taking that plea in a subsequent suit and it will 
equally bar the appellant who claims under him and is 
litigating under the same title. {Hallifax, A. J. C.) 
amolak Rao V. mahipatrao. 

A. I. R. 1922 Nag. 81. 

--S. 11 —Might and ought—Omission to plead 

—In issue—Failure to set up pica open. 

Where the defendants in a suit fail to set up a plea 
which was open to them, it must be deemed to have 
been decided by necessary implication against them 
and is res judicata in subsequent execution proceed¬ 
ings. {Rupchand Bilaram, A. J. C.) LAWRENCE, 
PHILLIPS & Co. V. NAZARATH. 78 I. C. 806 : 

A. I. R. 1925 Sind 86. 

Might and Ought—Partition. 

-S. 11, Expln. IV and 0. %, R. 2 —Might and 

ought — Partition—Pirst suit for paztitiem of some 
items of family properties-^Whether a subset^uent suit 




QUINQUENNIAL DIGEST. 1921 —192? 



C- P. CODE (V OF 1908). 9. 11—Might nnd Ought- 

Relief not claimed 

for other itcrrf maiyitaiunbi-:—Proftrlics in 

<iiPermt ? jtrisd/rtion f. 

Where one suit for paitition of some of the joint 
family properties was brought and disposed of another 
suit for partition of the remaining properties does not 
lie even though the properties roniprlscd in the latter 
suit are within tljc jurisdiction of a District Munsif 
other than the one in whose Court the prior suit was 
brought There is nothing in Ss. 16 and 17 of the 
Code of Ci' il Procedure to give a person power to 
bring two suits in two Courts for the partition of pro¬ 
perties under rlifferent jurisdictions so as to contravene 
the principh* involved in S.rr, Expln. IV and O. 3 , R.e 
of the Code. A svit for partition of joint family pro 
perty is a comprehensive ascertainment of the assets 
including immoveable properties belonging to the 
faiTiilv anrl the lial)ilities to be satisfied out of those 
assets ; and it is settled law that only one suit for 
partition would lie. i^OIdfio/d and V’cnkatasnhba Pao, 

yy.) Pankar.a Pasavana Gowd v Ba'nkara 

nODTJA IJNOAPPA. 44 M. L. J. 652 : 

ri923') M. W. N 294 : 72 I. C. 430 • 17 L. W. 740 : 

A. I. R. 1923 Mad. 584. 

Might and Ought—Relief not claimed. 

-S. 11— Miy;hl and ou^ht — Keliof not claimed 

—Suit to set aside sale on ground of uon-receipt of con¬ 
sideration—Court finding that consideration was part¬ 
ly paid—Subsequent suit for balance of purehase 7 noney 
is not barred. 

Where, to ask for a certain relief in a suit woul<l 
embarrass the trial of the suit or would place the plain¬ 
tiff in a false position, the plaintiff will not be bound 
to ask for that relief in the same suit bnt can bring 
another suit for the purpose. 

In the previous suit, the plaintiff asked for the 
setting aside of a sale deed executed by her on the 
ground that she had not received any consideration 
therefor.^The Court found that she had received a part 
of the consideration money bnt held that on lier retnr- 
ningthe same within a certain time she was entitled to 
get back the property. The plaintiff then brought 
another suit for the recovery of the balance of the pur¬ 
chase money after deducring the sum which she had 
been held to have received. 

//c/y, the subsequent suit was not barred by limi¬ 
tation. (^Mukerlee and Boys. J J f) Kandhaiya 
Singh v. Kundan. 87 I.C. 267 : 23 A. L. J. 461 • 

47 All. 561 : A.I.R. 1925 All. 486. 

-S. 11, Expln. IV— ^fight and ought — Relief 

not claimed—Suit for specific performance of a contract 
of sale—Relief as to possession ftced not be ashed — 
specific Relief Act, S. 42 . 

In a suit for specific performance of a contract of 
sale though a claim for possession might be made it is 
not obligatory upon the plaintiff to make such a claim. 
Under S. 54 of the Transfer of Property Act, the 
contract for sale of immoveable property of itself 
creates no interest or charge upon the immove¬ 
able property, and until the claim for specific 
performance is decreed in favour of the plaintiff 
it cannot be said that he is entitled to possession, 
though for the sake of convenience, to avoid 
multiplicity of suits, it might be open to the plaintiff 
to make a claim for possession in the same suit 
(Shah, A.C,/. and Kincaid, Jf) KriSHNAJI RaLAJI 
Haval V. Sangappa Murigappa Wangi. 

27 Bom. L. B. 42 : A. I. B. 1925 Bom. 181. 
-8. 11— Might and ought — Relief not claimed. 

Where a Subordinate Judge not only dismissed the 
suit of a plaintiff for possession by partition but also 
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granted the defendant % decree for pre-emption and the 
plaintiffs appealed only against the dismissal of their 
own suit and the lower Court granted a decree in their 
favour, held, that the decree for pre emption stood, as 
it was not appealed against and the question of title 
was directly and substantially in issue in the pre¬ 
emption case, it was res fudicata as between the parties 
and the plaintiffs and therefore the decree in favour 
of plaintiffs given by the lower appellate Court is in¬ 
valid. (Leslie Jones and IVilbcrforce, J J.') M.4HAM- 
MAD Jan V. DULICHAND- 74 I. c. 683 : 

3 Lah. 1. J. 478. 

—S. 11— Might and ought — Relief not claimed 
—Payment itnder deeree—Suit for declaration of right 
—Subsequent payment—Fresh suit—No bar. 

Defendant obtained a decree on a mortgage and the 
judgment-debtor paid half the decree amount into 
court. The plaintiff thereupon sued the defendant for 
a declaration that he was entitled to a moiety of the 
amount paid into Court and obtained a decree. Sub¬ 
sequently the judgment-debtor paid the remaining 
decree amount into Court and thereupon the plaintiff 
brought a suit for declaration of his right to a moiety 
of that amount. Held, that the plaintiff’s right to a 
moiety of the amount was conclusively decided by 
the prior suit and that the subsequent suit 
was not barred by O. 2 , K. 2 , C. P. Code, inas¬ 
much as the plaintiff could not have sued for a share 
of further payments which might or might not be 
made. (Pullan, A. /. (7.) I.aLTOO v. RaJRANGI LaL. 

10 0^ & A. L. B. 674 : 28 0. C. 2 : 

A. I. B. 1926 Oudh 303. 

Might and Ought—Scope of the rule. 

--—“B. 11, Expln. IV— il/tght and ought — Scope 

of the rule—Separate suits for possession and mesne 
profits against same defendants—Maintainability of. 
Where a plaintiff sued for possession of lands only, * 
when he might have joined in the same action a 
claim for mesne profits and damages, it is open to him 
to bring a subsequent suit against same defendants for 
the profits which became payable before the institution 
of the former suit and which might have been included 
in such suit. (Macleod, C. J, and Shah, J.') RAMA- 
CHANDRA ADARAM v, IX)DHA GOURI. 

26 Bom. L. B. 288 : 80 I. C. 259 (1) . 

A. I. B. 1924 Bom. 368. 

-_ 5 , II—Might and ought—Scope of the rule. 

Before any argument can be advanced on the basis 
of Expln. IV, it must be shown that the matter sought 
to be concluded, not only might have been a ground 
of attack or defence but that it ought to have been so 
made. (Dass atid Adami, JJ.") RAM AN CHOUKEY v, 

Bacha MISIR. 601. C. 393 : 2 Pat. L. T. 285. 

Mieoellaneous Proceedings. 

- ■“ S. II —.']/is cel la neo us proceedi ngs-^GuJara t 
Talukdars' Act (Bombay Act VI of 1838 ), S> 16 — 
res judicata applies. 

The decision of the District Court under S. 16 of 
the Act does not bar a regular suit on the principle of 
res judicata, 30 Bom. 220 Approved. (Macleod. C,J^ 
Pratt and Crump, JJ.') AMARSANGJI DUNGARJI v. 

Deepasangji Ravabhat, 49 Bom. 442 ; 

87 I. C. 588 : 27 Bom. I. B. 845 : 
A. I. B. 1926 Bom. 241 (F. B). 
—— 8 . 11— Miscellaneous proceedings—Order un^ 
der S. 47 . 

Decision that order on application to set aside exe¬ 
cution sale is under S. 47 is binding on the parties so 
far as the proceedings taken on that application are 
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concerned. A- (- • J. omi J ^OadI- 

G 4 PPA V. Shidappa. 48 Pom. 638 : 

26 Bom. L. E. 817 : A. I. R. 1924 Bom. 496. 

.— S. 11 and Sch. II, paras. 20 and 21 — Miscel¬ 
laneous procCedine^s — Arbitration—Axoard order, ref us- 
ing to file—If res judicata in a suit to enforce axoard. 

Proceedings under paras. 20 and 21 of Sch. II to the 
Code are not proceedings in a suit and therefore an 
application to file an award, which is refused, is not 
res judicata in a suit to enfon f the award. (j)/acleod, 
C.J. and Faxocett, J.) RaJmaL GirDHARLAI. 7 '. 
Ma^ITI ShiVRAM. 22 Bom. L. E. 1377 : 

59 I. C. 7-55 : 45 Bom. 329. 

--— S. 11 —Miscellaneous proceedings — Interlocu¬ 
tory order—Finality of. 

The validity of an order made at one stage out of a 
litigation unless forthwith challenaed by an appropriate 
proceeding in a superior tribunal is conclusive between 
the parties and cannot be questioned or collatesally 
attacked at a later stage. 2 I.A. 283 , Foil. {^Mooker/ee 
Qud Fanton, J J I\AjA SaSHIKANTA v. RaJA 

Sharat Chandra. 70 I. c. 6 : 34 c. L. J. 415 
, -- - ^s. 11 and 0. 21, E. 66 —Miscellaneous pro¬ 

ceedings—Omission to appear and settle terms does not 
biir plea that property xvas not liable to attachment. 

Mere non-attendance of the non-applicant to appear 
for settling temis does not estop him from contending 
that the property was not liable to attachment in exe¬ 
cution. {^Schxoahe, C. Oldfield and Ramesam, J J.') 

Chidaimparam CHETTI V. Kandasami Goundan. 

45 M. L. J. 346 t 46 Mad. 768 . 
(1923) M. W. N. 571 ; 74 I. C 155 : 
18 L. W. 757 : A, I. E. 1924 Mad. 1 (F. B.). 
-—Ss. 11 and 47, 0. 21, R. ^(^'-Miscellaneous 

Proceedings—Application under O. 21 . R. 90 rejected 
as being toolati — Defence, plea of invalidity of sale — 
Res judicata. 

Where a sale certificate was given in respect of 
lands not included in the decree and an application by 
the defendant under O. 21 , R. 90 to set aside the sale 
was rejected on the ground that it was too late, held, 
in a suit by the auction-purchaser for possession of the 
properly that the defendant was not barred by res 
judicata from raising the contention that the sale was 
invalid and that S. 47 was no bar to the defendant’s 
plea being maintained. (^Ayling and Spencer, JJ.^ 

MUNSHi China dandusi v, Munshi Pedda 
TaTTIAH. 14 L. W. 424 : (1921) M.W. N. 536 

70 I. C. 303 : 41 M. L. J. 261. 

-S. 11 —Miscellaneous proceedings — Interlocu¬ 
tory order. 

A point finally adjudicated upon at a previous stage 
cannot be reopened. (,Das and Ross, /Jf) SURAJ 
Prasad Panday v. Somra Mahton. 

68 I, C. 903 : 2 Pat. I. T. 648- 

Parties and Representatives. 

-S. 11 — Parties—Suit for determination of 
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of the decision of that suit to determine whether .S’was 
a benamidar of the plaintiff and therefore that finding 
to that effect was not judicata in a subsequent . uit 
by the plaintiff against .V for possession. 

MOGIM ALI. 88 I. c. 92i : A. I. K. 1926 All. 77. 

_S ll~Part/es — Pre-emption suit—V ender 

and pre-embtor xoerc rix-al pre-emptors in previous smt 

—Interpretation of wajib-ul-arz in previous suit is 

binding in later suit. . 

The present plaintiff and defendant were parties to 

a previous suit in which tliey figured as rival pre-ernp- 

tors. In tliat suit a certain interpretation of the wajib- 

ul-ari was adopted. , . 1 . 

Held, that that interpretation was binding betw'een 

the parlies in the later suit in which one of them was 

the vendee and the other was the pre-emptor. {Lindsay 

a„<1 k-ay.haiya L,iK //.) JAGAT ^ARAIN ^ NaGESH- 

WAU PRASAD 6 L. E A. r 

_S. 11 — Parties and representatives—Decision 


by Revenue Court. . , , 

A decision by a Court recovering thakkavat arrears 

that rent was not paid by the sub-tenant to the tenant 

in proceedings for sale of the tenure to recover takkavi 

paid to the tenant is not rcs judicata in a subsequent 

suit by the purchaser against the sub-tenant for the 

recovery of tlie rent payable by the sub-tenant. 

(n„kc]K-c. /.) SOBHA ram ram PRASAD. 

5 I. E. A. 230 (Civ.) : 78 I. C. 373 ; 

A. I. E. 1924 All. 910. 

s. W^Partics and representatives—Assignee 


before suit is not barred by decision against assignor. 

N a minor on attaining majority repudiated a mort- 
gage of his property executed by bis mother^ S in 
favour of K as his certificated guardian and himself 
mortgaged a portion of the property to D. K brought 
a suit against N and S for a declaration that his mmt- 
gage was binding on N and obtained a decree. He 
then brought a suit for sale on the mortgage. 

Held, (O that D who claimed under N was entitled 
to repudiate the mortgage of K ; ( 2 ) that the decision 
in the declaratory suit operated as res judicata in the 
mortgage suit and was binding on all persons claiming 
through him under transfers made after the suit but 
not on D because the mortgagee rights of D having 
come into exi.stence before the declaratory decree were 
not affected by it and the property could only be sold 
in execution of decree on K’s mortgage subject^to these 
rights. {ICanhaiya Lai and Mukcree, JJ.') KiSHORI 

RamanJI V. DULEY Ram. 22 A. I. J. 155 : 

6 L. E. A. 77 (Civ ) : 78 I. C. 226 : 

A. I. E. 1924 All. 474. 

S. 11_ Parties — Auction-purchaser — Execn- 


rent in Revenue Court—Finding that defendants held 
under a third person and not under plaintiff—Suit 
against third person for recovery of possession is not 
barred. 

Where the previous suit before the revenue Court 
was a suit brought by the plaintiff for the determina¬ 
tion of the amount of rent to be paid by third parties on 
the allegation that these third parties were his expro¬ 
prietary tenants, and they replied that they did not 
base their tenancy upon an agreement with the plaintiff 
but that they were holding from S who was a tenant of 
the plaintiff, and S intervened and took the same posi¬ 
tion, Held : that it was not necessary for tho purpose 


tian sale — Incumbrances—Notification of.^ ^ 

Purchaser is not estopped from questioning consi¬ 
deration for incumbrances though they were notified in 
the proclamation. {Stuart and Sulaiman, FF') 
ROSHAN I-.M- V. LaELU. 20 A L. J. 722 : 

L. R. 3 A. 500 : 44 A. 714 : 68 I. C. 790 : 

A. I. R. 1922 All. 443 (2). 

-^S. 11— Parties and representatives. 

A decision in a former suit, unless tainted by fraud 
or procured by undue influence, against the predeces- 
sor-in-title of the plaintiff will be binding on him. 
{Banerji, /.) MUHAMMAD AHMED V. ZAHUR 
Ahmed. 44 All. 334 : 20 A. L. J. 193 : 

A. I. E. 1922 All. 19. 

--- S. 11— Parties and representatives — Prior 

suit against four persons—Plea that some other persons 



63<) 


QUINQUENNIAL DIGEST, 1921—1925 


640 


C. P. CODE fV OF 1908). S. 11—Parties and Repre- ' 

setitatives. i 

ti/so joint l^ nantx—Dismisstjl *\>t dofaitit—Sint 
oHaimt <;// poi ums siihoquonlly—Maintainability of. 

'I'he plainti siieci to eject six defendants describ- , 
ing themselves as occupancy tenants, and defendants I 
holdini» without con.sent and without payment of rent. | 
The defendants claimed that they were occupancy ' 
tenants jointly with the plaintiffs and they pleaded . 
res indUata arising fronj a suit previously decided. In 
i 02 t plaintiffs had brought a similar case against four : 
of *the defendants wlio ti.ade similar objections and 
added that the otlier two persons now impleaded were 
also joint in the cultivation. After some evidence had | 
been reconlcd plaintiffs absented themselves and the ; 
suit wa> dismissed for default. Held, that the suit did 
not con''titute rex indirala as the defendants in the 
subsei|uent sriit were n<»t the same as in the previou.s | 
I ase. i /■ I'l'niaiitlc^ S. .1/ a'>d Burn. J. .1/.) IfAKGU 
I.AI. . . MUNSHl. b. R 5 A. 329 (Rev.). 

-S. 11. Expl. VI — Parties and represen- \ 

tatires —Res judicata-- between a reversioner 
and a Hindu widow. h, w far bindin,:; on another re- 
rr/ 

The deci>ion. fa\ouiable (jr otherwise, itt a >uit by ^ 
a reversioner in the life time of a Hindu widosy to get | 
rid of a common appreliendcd danger to the interests ' 
of the general body of reversioners, affects the rever¬ 
sioners a- a body, attd b^rs a fresh suit by another 
reversioner on the same cause of action* such a fresh 

suit being covered exactly by Kxplanation VI to sec¬ 
tion II of the Code of Civil Procedure. I.. R. 42 I. A. 
125 ; 38 Mad. 406 ; 29 I. C. 291 ; 9 Suth. W. K. 505 

509 : L. K. 43 I. A. 207 ; 39 Mad. 634 . i O. W. N. 

640 ; L. R. 51 1. A. 381 ; 82 I. C 962 ; 47 • L. J. 

824 ; 1924 I’. C. 247 ; 21 L. \V. 293 relied on. {Mr. 

Ameer Ali.) M.\T.\ PKAS.M) N.aGESHAK SaHAI. 

3 0. W. N. 1 : L. R. 6 P. C. 195 : 
52 I. A. 398 • A. 1. R. 1925 P. C. 272. (P. C.) 

-S. 11, Expln. VI —Parties and representatives 

—Suit by inanaQ'er of joint Hindu family—Binding 
eifeet of. 

As the manager of a Hindu family represents all the 
members of the family, they are all bound i)y the 
result of a litigation conducted by hint unless there is 
fraud or collusion. No question of negligence will 
arise in such a case as in the case of the guardian of 
a minor. {Sulaiman, J.) RAM RAT.AN DUKG.A 

KOERI. 89 I. C. 120 : L. R. 6 A. 545. 

-S. 11 —Parties and representatives—Decision 

affainst one reversioner not resjudicata against another. 

\ decision against one reversioner is not res hidicata 
against another inasmuch as no one reversioner claims 
through another. {Pa/iqne and Stuarts J J H.AR- 
BARI Lai. V. GOHINH KaM. 19 A. L. J. 514 : 

63 I. C. 624 : 43 AM. 558. 

-S. 11— I\irties ‘and their representatives — 

Prior suit fy mortgagee for possession — 7'tile of mort¬ 
gagor found—Subsequent suit for redemption. 

In a suit for possession by the mortgagee the title 
of the mortgagor was di.sputed by a third party but 
found against. In a later suit for redemption, the 
son of the third party again disputed the title. Held, 
the decision in the prior suit was mdicata. (A/ac- 
lead, C. J. and Crump, J.) HaPUJI KaO RaOJI RaO 
V. Kagunath Kao 74 I. C. 285 : 

A. I. R. 1924 Bom. 299. 

S. 11 —Parties and representatives—Suit 
against a person setting up title of a third person — 
Subsequent suit impleading that person—Prior decision 
if a bar. _ 

A sued B for a declaration that he was entitled to 
receive rent at a certain rate from him and that B 
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was a tenant under C and bound to pay rent to A as 
part of the settlement between them. In a prior rent 
.suit by A against B the latter had set up that he held 
the land not under A but under C, who was not a party 
to that suit. The prior suit had been dismissed. 
Held, that the decision in the prior suit was no bar to 
tiie trial of the issue as to B’s liability for rent. 26 C. 
428 Foil. {Grca7H's and Chose, jjf) GOPINATH v, 
BhaJa Haki Das. 68 1. C. 472 : 

A. I. R. 1923 Cal. 327 (2). 
-S. 11— Parties and representatives — Proceed¬ 
ings against benamidar binds—Peal oivner — Res 
judicata. 

In a proceeding by or against the benamidar the 
person beneficially entitled is affected by the rules of 
res judicata. (A/oti Sagar and\ Marlincau, J J j) 

Nanak Chand V. Muhamm.ad Khan. 

75 I. C. 1048 : A. I. R. 1924 Lah. 702. 

-S. 11— Parties and representatives — Litigat¬ 
ing under the same*title—Decision against defendant 
in individnal capacity docs not bar suit in represenia- 
th'C capacity. 

Where in the former suit the defendants were im¬ 
pleaded in their representative capacity but, w’ere 
proceeded against in their individual riglits the deci¬ 
sion in the .suit does not operate as res mdicata in a 
subsetiuent suit apinst the defendants as representing 
the community {Broad^vay and Abdul Qadcr, //.) 
SIT ARAM V. CiHANNO. 69 I. C. 628 ; 

A. I. R. 1924 Lah. 276. 

-S. 11 —Parties and representati7es—Sui t 

against joint Hindu family—AH the members bound 
by the judgment. 

Where a person obtains an ex parte decree against 
the managers of a joint Hindu family business, the 
junior members cannot subsequently sue for a decla¬ 
ration of their immunity on the ground that the con¬ 
tract on which the decree was given was a wagering 
contract. The managers should have raised this plea 
as defence to the previou.s suit and their omission ope¬ 
rates as/v.f {Le Rossignal and Harrison, 

J /.) Kam Rattan v. the Firm of Hgrsukh Roy. 
43 P. L. R. 1922 : 69 I. C. 783: A. I. R. 1924 lah. 26. 

—S. 11 —Parties and representatives. 


t 

1 


So far as plaintiffs were concerned it was held in a 
previous suit that they had agreed to the alienation 
which had been for their benefit and could not ques¬ 
tion it, that they could under no circumstances inherit 
any of the estate left by the widow and that should 
they survive her another reversioner would be entitled 
to lake that portion that had been alienated and that 
portion which had not been sold. Plaintiff brought a 
subsequent suit to the effect that this sale should not 
aftect his reversionary rights. I his was dismissed in 
1913 . Plaintiffs with his two younger brothers again 
brought a suit for a portion of the land which was not 
alienated after the death of the widow ; held, the ques¬ 
tion is clearly res ludicata as between them and the 
widow and her successors. \Martineau and Harri 
son, //.) MAULA BAKSH . MT. JIWI. 

A. I. R. 1923 Lah. 556. 

_ _S. 11— Parties and representatives — Judg¬ 
ment-debtor adjudged insolvent—Official Assignee is 
not a representative of the judgment-debtor. 

A prior decision in execution proceedings to which 
the defendant was party to the effect that the suit pro¬ 
perty was liable to be attached in execution of a decree 
against him, does not bind the Official Assignee appomt- 
ed in consequence of the defendants* insolvency as 
the Official Assignee cannot be deemed to be theleg^ 
representative of the insolvent^defendant within 
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the meaning of S. ii, nor can he be deemed to be liti- 
frating under the same title as the defendant. 7 A. 752 
Foil. {Phillips, J.') Official assignee of Mad¬ 
ras V. AiYD DIKSHITHAR. 48 M. L. J. 630 : 

88 I. C. 85 : A. I. R. 1925 Mad. 688. 

--S. 11— Parties ami representatives — Pur¬ 
chase prior to suit from defemiaut—Decision is not 
res judicata in purchaser s favour. 

Where a suit by a mortgagee to enforce his mort¬ 
gage as against a purchaser of the hypotheca was dis¬ 
missed on the ground that the mortgage had been paid 
off and where a suit was subsequently filed by the 
plaintiff to enforce the mortgage against a person who 
had purchased the hypotheca from the defendants in 
the previous suit but prior to the iii'^titution of that 
suit. Held, that the decision in the prior suit was not 
res judicata‘:sx\d. not bar the subsequent suit. 41 

M. L. J. 392 Foil. {Madhavan Nair, /.) DURAI- 
CHAMI TEVAR V. ADIMUTHU NADAN. 

47 M. I. J. 728 : 20 L. W. 740 : 84 I. C. 995 ; 

A. I. R. 1925 Mad. 368. 

- S. 11— Parties and representatives — A'ssuit 

for possession against B dismissed on oath taken by B — 
Suit by C against A and B dismissed on finding that 
property belonged to A—Suit by A's heirs against B 
for partitiOff —Res judicata. 

The parties to the suit were Mahomedans. The 
plaintiffs’father sued for possession of certain lands 
from his brother. On defendant taking an oath, as 
agreed, the suit was dismissed. The sister’s daughter 
of the defendant brought a suit for a share of the 
lands against the defendant but that suit was dismissed 
on the ground that the land belonged to the plainiiffs’ 
father. On the death of their father, the plaintiffs 
brought the present suit for recovery of their share of 
the properties alleging that in the suit by the represen¬ 
tatives of his sister, the defendant had wrongly alleged 
that the properties were exclusively his own. Held, 
that the decision in the prior suit by the plaintiffs’ 
father was judicata and that the plaintiffs could 
not in the face of that decision treat the defendant as 
a trespasser, or dispute his title to the suit lands. 'I he 
alternative claim of the plaintiffs that the plaintiffs* 
father was entitled to a share of the property and not 
the whole ought to have been put forward in the prior 
suit and not having been so put forward, the plaintiffs 
were estopped from claiming the same in the present. 
The decision in the suit filed by the sister’s representa¬ 
tives against the defendant did not wipe off the effect 
of the decision in the suit by the plaintiffs’ father as 
in that suit the plaintiffs’ father and the defendant 
were both co-defendants. 34 M. 1.. J. 740 Ref {Spen¬ 
cer, O.C.J.^ Mahomed Esuf Rowther z/. Sul¬ 
tan Abdul Kader. 47 M. L. J. 20 : 78 I. C. 1055 : 

. 34 M. L. T. 147 r (1924) M. W. N. 569 : 

A. I. R. 1924 Mad. 711. 

--S. 11— Parties and represe7itatives—Decree 

against insolvent without impleading Official Receiver 
is not binding on latter. 

Where a person is adjudged an insolvent any de¬ 
cision obtained against him without making the Offi¬ 
cial Receiver a party to the proceedings will not be 
binding on him inasmuch as the property is vested in 
the Receiver. {Kumarasxvami Sastri, J.') NIMMA- 

gadda Venkateswaralu V . bodapati Lingayya. 
47 Mad. 633 : 20 L.W. 63: (1924) M. W. N. 491 : 

A. I. R. 1924 Mad. 689. 

--S. 11— Parties and representatives — Decree in 

suit by Hindu widow—Reversioners • when barred — 
Reversioners impleaded in first Court but not in appeal 
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where judgment in favour of the widow was reversed— 

j Effect of. , r .u 

' To a suit by a Hindu widow for the recovery of the 

property of her husband from a person who claimed to 
be his validly adopted son, persons, who were presump¬ 
tive reversionary heirs of the estate, were made parties 
defendants. The fii-sl Court found against the adop¬ 
tion and decreed the suit. The alleged adopted son 
preferred an appeal making the widow alone a party 
respondent. The appellate Court found in favour of 
i the adoption and dismissed the widow s suit. In a 
subsequent suit filed after the death of the widow by 
the leversioners who were parties defendants to the 
prior suit against the adopted son: Held, that w^hat- 
ever might have been the character in which plaintiffs 
w ere impleaded in the prior suit, inasmuch as the wi¬ 
dow represented the estate in the appeal therein, the 
decision in the appeal was res judicata in favour of the 
adopted son, there being no suggestion of fraud or 
collusion between the widow and the adopted son in 
the proceedings in the suit or appeal. The expression 
“ special cause ” referred to in the Shivagauga Cases, 
9 M. I. A. 539 , must be ejusdem generis with unfair¬ 
ness or irregularity in the proceedings to which explicit 
reference is made. 43 R- ^^9 Ref- {Oldfield, and 
V enkatasubba Rao, JJ-') NaCHIKALAI v. AIYA* 

KaNNU. 43 M. L. J. 95 : 16 L. W. 94 : 

(1922) M . W. N. 418 : 31 M. L. T. 129 (H.C.) : 

70 I. C. 387 : A. I. R. 1922 Mad. 233. 

-S. 11 _ Parties and representatives—Aliefiee 

after preliminary but before final decr€e—\A% pendens. 

An alienee pendente lite, after preliminary decree 
but before final decree, is bound by the decree and 
cannot be allowed to re-optn questions already decided 
in the suit nor can he sue for the establishment of his 
title. {Baker, J.C.) I.ACHIKAM BHOLU. 

82 I. C. 452 : A. I. R. 1925 Nag. 132. 

-—S. X\—Parties and representatives—Meaning 

of. 

The title by which the parties to the subsequent 
suit claim must for purposes of res judicata be subse¬ 
quent to the commencement of the former suit because 
transferees prior to the date of such a suit are not 
bound by a decision in that suit. The words “between 
parties under whom they or any of them claim cover 
a case where the latter litigant occupies by succession 
the same position as the former litigant. {Kinkhede, 
A. J . C.') TULARAM z/. MT. SUMRATI. 

A. I. R. 1924 Kag. 422. 

_S. 11— Parties or representatives. 

Defendants got certain property attached and sold 
in execution of a money decree and themselves purcha¬ 
sed it. Plaintiffs sued for possession on the ground 
that the sale was not binding on them inasmuch as an 
injunction was issued to the Munsiff to stay the execu¬ 
tion proceedings and the Munsiff without waiting for 
the Subordinate Judge’s order cancelling the injunction 
confirmed the sale, that when he applied for a review 
of the order confirming the sale, the application was 
rejected with an order that a regular suit was neces¬ 
sary. Held, the question whether suit can lie is not 
res judicata as the defendants w’ere not parties to or 
heard in the proceedings in which the order was pass¬ 
ed. {Kotival, A. J, C.) BRIJMOHAN SlNGH v. 
KaSTURCHAND. 68 I. C. 693 : A I.B. 1922 Nag. 189. 

_ -S. 11 — Parties and representatives — Decree 

against mortgagor without impleading the mortgagee 
as a party, whether binding on the mortgagee—Mort¬ 
gagors and mortgagee's estate — Distinction. 

Upon a mortgage having been created in respect of a 
fee simple the legal estate at once vests in the mort- 
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C. P. CODEtV OF 1908). S. 11—Parties and Ke- 
preseiitatives. 

eagee and the mortgagor is left with nothing mo‘-e 
tlian an t-quitable interest which is popularly descnbed 
as equity of redemption. Such a mortgagor does not 
possess any such estate as would enable him sufficient¬ 
ly to represent the mortgagee in a suit instituted after 
the mortgage and a decree passed in such a suit will 
not bind the mortgagee. 40 Horn. 679 followed. There¬ 
fore where a suoerior proprietor obtained a decree 
for arrears of rent against the original owner of under- 
pr..piietary rights at a rental which was computed with 
reference to the annual gross income of the tenure but 
did not make his mortgagee a party to such suit, 
field that in a subsequent suit for rent at the same 
rate arrainst the mortgagee who had purchased the 
nroperryin an auction sale held in execution of the 
decree pa-sod on the basis of the rnortgage. the rate of 
ren^ determined in the previous suit to which the mort* 
uagee was not a p\rty was not res ludieata against hirn 
as'the mortgagor could not represent the legal estate of 
tha m .rtR.-ee vvliicl, absolutely (lefiue-l .tncl 

tincl from that of the mortgagors interest. Uoid.) 
{Hasan and Goknran Xatk./J.) 

KHANT' KAGHUNATH SINOH. 

_._s. W—Pariies^Discharced defendant is not 

h-^iind hy the decree. , r . , a:.. 

Wherein a previous suit certain defendants art cl^- 

charged owing to a compronise between the plaintiffs 
of that suit and the contesting d -fendants the tompro 
mise decree does not operate as r.-.f tndicafa in a sub¬ 
sequent suit between the plaintiffs and the alienees 
from the discliarged defendant. Ji azir Hasan, A.J. 

c ) DUNYA Singh v. G\ng.a Dhar. 

2 0. W. N. 684 : A. I. R. 1925 Oudh 6j0. 

__g n_ Parties ^Defence ofen to hut not rais¬ 

ed />y irnirdian-Minor is not precluded from raising 

that defence. . . 

The omission of the guardian to raise any other de 

fence on behalf of his ward which he might and ought 

to hav<- raised does not preclude the ward from raising 

that defence in a subsequent suit, otherwise the minor 

would be made to suffer for the laches of his guardian. 

(Wa-ir Hasan and JVeave, .f■ /. Cs.) R.AMKSHWAR 

liAKHSH SINGH r. K.DH KUER. ^ ^ ^ 

_ 11 _ Parties and representatives—Claim 

through the same person. ^ . 

There can be no res iudieata where the parties m 
the subsequent litigation ranged on the opposite sides 
claim through the sarns person. {Wazir 
Heave, A. /. O.) MT. RaJ DULARI ^HAN- 

DESaR DEI. 78 I. c. 63 ; A. I. R. 1925 Oui^. 164. 

_ 11 —Parties and representatives—Deetsion 

against mortgagee is not binding on mortgagor. 

A mortgagor does not claim under his mortgagee 
and a decision against a mortgagee in a suit to which 
the mortgagor was not a party does not operate as res 
judicata against the mortgagor or his successor.s-in- 
interest. {.Bur,,, J. MO KaJA BHAGWAN BakSH 

Singh re thakur din misir. i*. R- & o- 

- 11 — Parties and representatives—Previous 

suit with third party. 

The question whether or not the present plaintirts- 
vespondents had acquired by prescription the right to 
a flow of water from the defendant-appellants 
was not decided in previous suit. All that was decided 
was that the defendant had not at that time acquired 
the prescriptive right upon which the claim for dama¬ 
ges was based. Held, if the defendant with the con¬ 
sent of third party should make a cutting through the 
middle of the bund so as to let the water flow on to 
the latter’s land, it is difficult to see how anything 
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decided in the previous suit would give the plaintiffs 
any right to object. Plaintiffs could not maintain an 
action merely because the rights of a third party may 
possibly have been infringed, {Dawson Miller, C. 

/ and Mullick. /.) MT. SaRBAN v. PHUDO SaHU. 

4 P. L. T. 81 . 1922 P. H. C. C. 305 : 

69 I.C. 947 : 2 P. 110 : A I.R. 1923 Pat. 65. 

-g. 11 —Parties and representatives—Auction 
purchaser—Ereeution of money decree—Decision bet- 
7 ueen decree-holder and judgment-debtor if binding on 
auction Purchaser. 

An auction-purchaser who purchases in execution of 
a money decree is bound as between himself and the 
decree-holder by any previous litigation between the 
decree-holder and the judgment-debtor whose interests 
he has purchased. S. 11 of the Civil Procedure Code 
applies to the facts of the ca.se. 22 C. qoo « ib C. L. 

J 150 Foil. 14 M. I. A. loi ; 7 Cal. 107 (P.C.) Dist. 
14 Cal. 401 Diss. The representative of the judgment- 
debtor seems to be on the same footing as the person 
claiming under him. A person claims through or 
under another when he derives his title through that 
other either by assignment, inheritance or succession 
or when he holds a subordinate title granted by the 
other, and except in cases specially provided for by 
statute or common law, he can have no better title 
than the person through or under whom he claims. 
{ Daivson Miller, C. J. and Coutts, y.) KaLI DaYA L 
7/. UMESH PRASAD. 1 Pat. 174 ; 67 I. C. 266 : 

1922 P. H. C. C. 33 : 3 P. L. T. 506 : 

A. I. R. 1922 Pat. 63. 


Flea of. 

_ _s, XI—Plea of—Party affected—Must he 

given notice and opportunity. 

The party who is sought to be affected by the bar of 
res judicata should have notice of the point which 
is likely to be decided against him and should have an 
opportunity of putting forward his contentions against 
such a decision. {Schwahe, C. JOldfield and Aame- 
sam //.) Chidambaram Chetty z/. Kand.\sami 
GOUNDAN. 45 M. L. J 346 : 46 M. 768 ; 

(1923) M. W. N. 571 : 18 L. W. 757 : 74 I. C. 155 : 

A I. R. 1924 Mad. 1 (F. B.). 

Prior Decision. 

•S. 11_ Prior decision—Suit by heirs against 

A A * ^ J 


tvidow for possession dismissed for non-payment of 

dower-deht ordered by Court to be paid by plaintiff to 
Widow-Second suit for possession by the heirs ts not 

barred. , . , • 

The heirs of a deceased Mahomedan sued his 

widow for immediate possession of his property held 

and retained by the widow in lieu of dower, on the 
ground that her dower-debt had already been satisfied. 
They also claimed mesne profits for some period before 
and daring suit. The suit was decreed on condition 
that the plaintiffs were to pay to the widow a certain 
amount as the balance of dower, within a certain time. 
The sum was not paid and the suit thus stood dismiss¬ 
ed. The widow thereupon gifted away the property 
mentioning in. the gift-deed that she had become ab¬ 
solute owner of the property. . 

Held, that the effect of the non-payment by plain¬ 
tiff in the prior suit had not the effect of conferring 
absolute estate on the widow and the decision in the 
prior suit did not extinguish plaintiff’s right to claim 

possession at any future time. {Lord Atkinson.) MT, 
MAINA BIBI 2/. CHAUDHRi VAKIL 

48 M. L. J. 667 : 62 I. A. 145 : 2 0. W. N. 180 : 
47 All. 250 r 27 Bom. L. R. 796 : 23 A. L. J. 116 : 
L. B. 6 P. C. 25 : A. I. B. 1925 P. C. 63 (P. C.). 
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-S. 11 —Prior decision—Rxecntable decree prc' 

eludes fresh suit for same relief. 

Where the terms of the decree were as follows :— 
“It is ordered that this suit be decreed in the terms of 
the award annexed herewith and where the terms of 
the award were :—“ The parties will collect rents and 
other profits and each of the two parties will deliver 
respectively to each other all the zemindari papers 
which they may have in their possession.” 

/feld,\\i 2 it it was an executable decree and precluded 
a fresh suit for the possession of the properties con¬ 
cerned by one of the parties. i^Lord Dunedin.') SaSI 

Sekhareswar Kay v. Lalit Mohan Maitra. 

48 M. L. J. 20 : 52 I. A. 79 : 52 Cal. 314 : 
29 C.W.N. 633 : L. R. 6 P.C. 23 : 27 Bom. L. R. 166 : 

21 L. W. 286 : 23 A. L. J. 717 : 

A. I. R. 1925 P. C. 34 (P. C.)- 
S. 11— Prior decision—Rent decree—Puttah 
and AIuchiHkas—Question of—Madras JZstates Land 
Act, S. 52 ( 3 ). 

Where the appellants contended that the previous 
judgments are res ludicata in the suits as they have 
fully gone into the question of custom relating to the 
different stipulations in the puttah. Held, their Lord- 
ships cannot sustain on legal grounds the plea of res 
judicata as suggested. The doctrine of res Judicata 
is not in question, but the application of the special 
rules stated in S. 52 ( 3 ), Madras Estates Land Act, 
.under which Muchilikas decreed for any revenue year 
remain in force, until the beginning of the year for 
which fresh ones are exchanged or decreed, and there 
4s no reason for restricting the scope of the general 
reference to muchilikas decreed to those decreed by 
any particular description of Court {Lord Sltaw^ 

Rathakrishna Avyar Sunder Swamy Iyer. 

43 M. L. J 323 : 49 I. A 211 : 45 Mad. 475 : 
27 C. W. N. 1 : 20 A. L. J. 937 : 36 C. L. J. 450: 

16 L. W. 18 : 74 I. C. 584 : 31 M.L.T. 31 : 

A. I. R. 1922 P. C. 257 (P. C.). 

--S. 11 —Prior decision—Kiectmejit suit — 

Cause of action accrues form year to year—Civil P, 

<7., O. 23 R. 

The right to sue for ejectment accrues from year to 
year, and therefore the withdrawal of a previous .suit 
ior ejectment does not bar a subsequent suit for 
ejectment against the same party. {Sulaiman, /.) 
KUxMARI V . ADIT MISIR. 89 I, C. 379 : 

A. I. R 1926 All. 34. 
-S. 11 —Prior decision—Objections to applica¬ 
tion—Personal decree—Omission to raise objections — 
Effect of. 

A mortgage decree-holder applied for a personal 
decree under O 34 , R. 6 of the C. P. Code. The 
judgment-debtor objected that the application was 
barred by limitation and that the accounts furnished 
by the decree-holder w’ere incorrect. The application 
•was dismissed as barred by limitation. On appeal the 
appellate Court was of the contrary opinion and re- 
-manded the application for disposal on the merits. 
The judgment-debtor subsequently raised other ob¬ 
jections to the maintainability of the application for 
tiereonal decree. Held, that as the application to 
tvhich the latter objections were taken was the same 
^s that to which the previous objections w'ere taken,, 
‘the nile of res judicata did not apply to the case and 
^he judgment-debtor was not debarred from taking. 

.subsequent objections. {M'ukerjee and Dalai, 
rJj) SaNTI LaL z/. Raj Narain. L. R. 5 A. 565 
‘ 82 I. C. 65 : A. I. R. 1924 Afi. 804.’ 

"S.. 11 —Prior decisioft—Decision not appealed ■ 
-f.f^m-^Eff'ei^t of—~Reversal in another proceeding. ' 
lotWl^ere a decision is not appealed^from but it is in ' 


C. P CODE (V OF 1908), S. 11—Prior Decision. 

effect reversed by the order made by the High Court 
in an appeal from another proceeding in the same 
suit, it does not operate as res judicata. {Stuart and 
Ryves, //.) KesHRI Bhawani Rai. 

76 I. C. 473 : A. I. R 1923 All. 456, 
-S. 11— Prior decision — Subsequent inconsist¬ 
ent decision—Later decision to prevail. 

Where there are two inconsistent decisions it is the 
later decision that operates as res judicata. So held 
with reference to an adjudication in the course of an 
execution proceedings. {Piggott and pyalsh,//.) 

Lalita Prasad v. SuraJ Kumar. 44 All. 319 : 
L. R. 3 A. Ill : 20 A. L. J. 185 : 66 I. C. 877 : 

A. I. R. 1922 All. 145. 

-Ss. 11 and 47— Prior decision — Alortgages — 

Redemption—Pnojisian in preliminary decree that if 
not redeemed in a certain time all rights will cease — 
Failure — Effect. 

Where a mortgagor is given a preliminary decree for 
redemption on condition that if he does not pay the 
amount within a certain time, he w’ould be debarred 
from all rights to redeem, and if he fails so to redeem 
he cannot bring a second suit to redeem. {Maclcod, 
C. J. and Shall, /.) KUSHaBA v. BUDHAJI. 

46 Bom. 348 : 23 Bom. L. R. 1176 : 64 I. C. 1004 : 

A. I. R. 1922 Bom. 127. 

-5, 11— Prior deciiion — Redemption previously 

decreed—Right to redeem reserved—Subsequent suit 
for redemption. 

Where the decree in a suit for redemption of a 
mortgage provided for payment by instalments by the 
mortgagor of the mortgage money in default of which 
the mortgagee w'as to remain in possession in lieu of 
interest, and also reserved the right to redeem, a sub¬ 
sequent suit for redemption is not barred. {Macleod, 
C. J. and Shah, J.) ABDUL RaJAK AllISHA 
Mulani V. Vaman Ganesh Padlikar. 

45 Bom. 1335 : 63 I. C. 902 : 23 Bom. L. R. 693. 

-S. 11—/’ rior decision — Rent Suit — Same 

Parties, same subject-matter and same defence in both 
suits — First suit is res judicata. 

The judgment in a former rent suit operates as res 
judicata between the parties if the parties are the same, 
the area.s of the lands are the same and the defence is 
the same, namely, a third party holding certain portion 
of the whole land. 21 Cal. 236 Dist. {Greaves and 
Cuming, //.) NABIN ChaNDRA v GOUR MOHAN. ’ 

90 I. C. 756 : A. I. R. 1926 Cal. 369. 
-S. H and 0. 23, R. 1, or 0. 6 R. 1— Prior deci¬ 
sion—Redemption suit—Claim for mesne profits with¬ 
drawn—Suit for mesne Profits from payment under 
decree to delivery of Possession is not barred—Civil P. 
C., S. II. 

Mesne profits from the date subsequent to the decree 
when the money is paid into Court by the mortgagor 
cannot be claimed in the redemption *suit itself. 

Where in a redemption suit a claim for mesne pro¬ 
fits is withdrawn, a subsequent suit, for mesne profits 
from the date of payment after the decree up to the 
date of delivery of possession is not barred by O. 23 , 
R. I or O. 6 R. I or S. t I of the Civil P. C. 14 C. W. 
N. 1001 Foil. {Rankin and Miikerji, J J 

Sudhanya Kumar Bose v. Sasi Bala Bose. 

85 I. C. 547 : A. I. R. 1926 Cal. 178. 

■*:-^—S. 11— Prior decisioti as to title obtained 

against a lessor binds tenant aPjeast as a strong piece 
of evidence, 

A decisloii.as to ownership of land.obtained by plain¬ 
tiff, in a former suit against defendant’s lessor is at 
least a strong piece of evidence as against the defend¬ 
ants in a subsequent suit, on the! question as to whom 
the rent is payable. 15 All. 108 . Dist. ; 28 C. L. J. 
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,„ul Ma.!. 45 ... l-URNA 

' HAN.-KA:. KAMKSH . HAN-nRA. ^ 

__s 11 —Prior tiC'isiou — /’rt'zi<’us rCJit dcacc 

■oifhont IS V-i 

A previous decree in a rent suit without the judg 
r.ient cannot amount to more than a strong piece 


of 


evidence regarding the amount of rent realized from 
vl n "rTear. (AV:cA-r././. /.) ABDUL KaRIM r- 

'..rUInnI kumak. a. I. R. 1925 Cal. 1116. 

s. 11_ Prior dioisiou — Interlocutory — 

^,^it^'Order made in the course of—Fmahty of. 

An order made in the course <»f a suit is final and 
. uinot be retried by the Judge in the course of the 
;me litigation. 48 C. 499 followed. 

k'.nkiu //.) IRRANI MUNDl.K V. NAIMUDFUN 
DAK 39 C- I- J- 251 = 81 1- 9- 5^ : 

A. I. E. 1924 Cal. 1006. 

__S ii._/^/Vr de-ision—Probate proceedings. 

I'he order passed on compromi.se in previous probate 
oroceedings cannot operate as a bar to an application 
Lr Diobate of the same will. {Ne-.vhould and Ghost, 
/y IROJO I.AI liANF.RjKL SHAKAJUBALA 

U'l 51 Cal. 745 : A. I. R 1924 Cal. 8M. 

__ g 11 _ Prior decision unappealable — Addt- 

H.nml /■.irfOs and grounds /« srernd „ppti,alion—A o 

rp-s iudicata arises. , , 

Where the previous application wa.s to the lower 

Court and where the lower Court’s order dismissing the 

application was not open to appeal, and where a ^es 

innlication for the same relief was made to the High 

Court by the previous applicant and another and wheie 

^uch application urged additional ground. 

Hell, that it was not barred, 

r.EHAKl I.Al. 4-. I R. 1925 Lah! 309. 

5 ii^prior decision— Redcmption^Sccond 


When a plaintiff has obtained a decree for redemp¬ 
tion of m.irtgage by payment into Court of a cert.am 
sum within a certain time and when no slept have 
been taken by the plaintiff towards making such pay¬ 
ment and the period fi.xed elapsed without any payment 
being made, -still a second suit to redeem on payment 
uf the self same sum is not barred by the rule of ?r 

right of redemption could not be extinguished 
bv the preliminary decree and could only be extin¬ 
guished by a final decree. iCampicU, /•) SU^KA .. 

1\RUN 75 I- C 919 : A. I. E. 1923 Lah. 680. 

C_ ,.%.\\-^Prior decision—In suit based on non¬ 

existent cause of action — ot res judicata. 

The decision in a suit which proceeds on a '-'ause of 
action, which has no existence in the fye of the law*, 
cannot operate as res Judicata. i^Shadi Lal,C.J. 
IndH^ilberforce, J.) HUTA SiNGH .. JHANDU. 

3 U. P. E. E. (Lah.) 49 : 61 I. C. 375 : 3 L. L. J. 211. 

__S. 11— Prior decisibn—Adoption by widow 

Suit by reversioner for declaration. j i, 

♦ Where a reversioner brought a suit for a declara¬ 
tion that an adoption by a widow is not binding on 
him and got a decree, the question of relationship is 
res judicata in a second suit for a declaration that a 
eift bv her is not binding on him. ^Shadt Lat, c. j. 
%„d LeslU Jones. /.) ^INDRAJ^.- RaNJI LaU 

_S.ll — Prior dccision~^Father ali iting some 

Properties, others remaining undisposed of—Son get¬ 
ting decree declaring the sale not binding on him and 
for recovery of his share after fathers 
subsequently suing for general partition^Matter ts 
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res judicata as regards properties sold but the alienee- 
can get other properties as substitute Hindu Laso^^ 
Alienation by father. 

A father sold certain properties and some propeities 
were not disposed of by him. After his death his son 
alleging that the sales made by his father were not 
binding on him sued for partition and recovery of his 
share and obtained a decree. After the termination 
of the litigation, the sons of the alienee sued for a 
general partition of the properties of the father alleging 
that the properties left undisposed uf by the father 
were enough to be allotted to the shave which the son 
is entitled to and that the whole of the properties sold 
to them may be allotted to the father’s share and 
through the father to themselves, and in the alter¬ 
native they prayed for the allotment of other properties 
as substitute if the Court held that the properties sold 
to them could not be allotted to them. 

Held ; that the matter is res Judicata so far as the 
property sold is concerned and so the first part of the 
prayer must be disallowed, and further that as it was 

not in the plaintiff’s power to ask for a general parti¬ 
tion in the former suit, the suit is competent for 
allotment to the plaintiffs of other properties as- 
substitute : (Case-law considered). {Phillips and 
Ramcmm, If.) SOURIMUTHU v. V. P. PACHIA 
PmTaI 49 M. L. J. 679 : 1925 M. W- N. 844 : 

A. I. E 1926 Mart. 241. 

_ S.ll— Prior decision—Final decree for sale 

in mortgage suit cannot bar redemption suit. 

In a suit by the mortgagee for sale the question; 
whether the mortgagor has the right to redeem is not 
put in issue. In such a suit the questions for deter¬ 
mination are whether there is a mortgage and what is- 
the amount due to the mortgagee. So, where a final- 
decree for sale is passed in a suit on mortgage, but is 
not executed for more than 3 years, S. 11 cannot bar a 
subsequent suit for redemption by the niortgagor. 43 
Rom. 3>4- Foil. {Devadoss. J.) N NaGASAMI 
Iyer I'. T. ELlarugan A. I. E. 1925 Mad. 1191. 

S. 11 —Prior decision on the plea of parties 

a ^ • 


Itcing divided from the deceased is res judicata. 

Where the parties distinctly put forward the conten¬ 
tion that the deceased was divided from them, and on 
that plea the Court gave a decree against his assets in 

their hands : ..... 

Held, that in the face of that plea and the judg¬ 
ment, it was not open to those parties to contend that 
they and the deceased were undivided in interest and 
that they succeeded to his property by survivorship. 
{Devadoss and IVallaee, JJ.) PONNAPPA HEDDI 
P THIRUVENGaDA PlLLAI. 49 M 1. J. 104 : 

‘22 L. W. 455 : (1925) M. W. N. 713 : 90 I. C. 609 : 

A. I. E. 1925 Mad. 1179. 

_S. 11 (4)— decision—Redemption suit 

_ Properties not covered by mortgage included in suit 

and obtained delivery of in execution of decree—Mort¬ 
gagee cannot sue on the ground that properties were 

not included in the mortgage. . • u- 

Where mortgagor includes certain properties in his 

suit for redemption and obtains delivery- of them in 
i execution of a redemption decree, the mortgagee can¬ 
not bring a subsequent suit on the ground that some 
of the properties so delivered were not comprised m 
the mortgage and were wrongly delivered, S. J4 
is a bar to such suit. 22 All. 442 , Dissented from. 
(Devadoss, /.) U. P. APPALA NaIDU r'. 

NaidU. 1®®5 Mad. 1148. 

__S. 11— Prior decision—Rent suit. 

As regards rent suits the decision as regards the 
rent for one year precludes question as to rent for fob 
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lowing years. {^Devadoss^ J.^ GoviNDOSS KriSHNA- 
DOSS V. P. MaNIKYANAVANIM. 82 I. C. 990 : 

A. I. R. 1925 Mad. 378. 

■ .— S. 11— Prior decision as to plaintiff's right 
of survivorship binds him so as to preclude him from 
objecting to the opponent being added as legal repre^ 
sentative in subsequent proceeding. 

Where the brother of a Hindu trustee fails in a suit 
against the widow of the deceased, wherein he claim- 
■ed to succeed to the deceased’s property by right of 
survivorship, it is not open to him aftei^vards to dis¬ 
pute the title of the widow as the legal representative 
of her husband in other proceedings. {^Phillips and 
OdgerSy //.) KOTHANDARAMASWAMI NAIDU v. 

PappaMMAL. 79 I. C. 891 : A. I. R. 1925 Mad. 218. 

-S. 11— Prior decision — Decision in claim pro‘ 

ceedings under O. 21 , R. 58 not contested — Effect. 

The decree-holder in a Small Cause suit applied for 
attachment of a debt alleged to be due to one K, to 
the judgment-debtor. Notice of that application was 
served upon K, as garnishee and also upon the widow 
of the judgment-debtor as representing his estate. She 
did not appear but the garnishee appeared and put a 
counter-statement in which he alleged, that the debt 
had never been due to the judgment-debtor, that it 
had been assigned and he had promised to pay the 
assignee, and that the amount of the debt was not 
Rs. 350 but Rs. 300 . That application came before 
the District Munsif, the garnishee appearing and the 
District Munsif passed an order in these words “ At¬ 
tachment is confirmed”. In due course the debt was 
brought to sale and was purchased by the present 
plaintiff, who was himself the decree-holder. The 
plaintiff then sued to recover the debt, and the gar¬ 
nishee raised the same defences. 

Heldy the garnishee not having proceeded, when 
the claim was decided against him in e.xecution. under 
O. 21 , R. 63 , the matter res iudicata. {^Sckwabc. 

C. J. and Wallace, /.) SUBBIER v. MOIDEEN PlT- 
CHARI. 44 M. L. J. 588 : 17 L. W. 582 : 

32 M. L. T. 304 ; (1923) M. W. N. 282 • 

A. I. R. 1923 Mad. 562. 

-S. 11— Prior decision — Effect of, though 

erroneous—Construction of grant. 

In a prior litigation to which the plaintiff was a 
party it w'as decided that the question whether the 
properties in suit were wakf properties must be held 
In the affirmative by reason of res-judicata owing to a 
decision in a still prior suit. It was, however, over¬ 
looked that the plaintiff was not a party to that prior 
suit. Held that notwithstanding the mistake, the deci¬ 
sion in the prior.suit operated as res judicata and that 
the plaintiff, could not raise the question of the wakf 
character of the suit property again. {Phillips and 
E>eva4oss,'JJ.') JAGGA ROW BAHADUR GaRU v. 
GohHER Bibi. 17 1. W. 521 : (1923> M. W. N. 347 : 

72 I. C. 789 : A. I. R. 1923 Mad. 545. 

-^S. 11— Prior decision — Possessicnt, nature of y 

declared in a previous Res judicata. 

A judgment in a prior suit operates as r€s iudicata 
in a subsequent suit, between the same parties or their 
representatives-in-interest if it decides what was the 
(diaracter of the possession of any. person who was a 
party to that suit, e.g.y whether it was then adverse or 
permissive possession or whether it was separate or 
joint possession. {Spencer and Venkata^ubba Rao, 
yy.)MSlNGARAVELU MUDALIAR V. CHOCKA MUDA- 
liar. i.i / 43 M. 1. J. 737 : 16 L. W. 544 : 

001^ \ o< 31 M. L. T. 298 : (1922) M. W. N. 676 : 

46 Had; 525 : 70 I. C. 994 : A.I.R. 1923 Mad. 88 (2). 1 


C. P. CODE (V OF 1908), S. 11—Prior Decision. 

-s. 11 — Prior decision—Not inter partes — 

Res judicata. 

A sued X for a declaration that he was entitled to 
the Asari Sheriff office and the suit was dismissed on 
the ground that A should prove his title to the office. 
A subsequently sued the Government for recovery of 
money alleged to be due to him as the person entitled 
to the office of Asari Sheriff. Held, that the suit was 
not barred by res }udicata. Distinction between judg¬ 
ments in rent and judgments in personam considered. 
33 M. ^83 and 36 M. 141 , overruled. (Wallis-, C. J., 
Spencer and K umaraswami Sastri, J J SECY. OF 

State v. Syed Ahmed Badsha Sahib. 

41 M. D. J. 223 : 44 Mad. 778 r 14 L. W. 128 : 
67 I. C. 971 : (1921) M. 'W. N. 576 (F.B.)^ 

-S. 11 —Prior decision—Judgment of Revenue 

Court. 

A judgment in a rent suit by the lessee for a term of 
a Zemindari against the tenant does not bar a subse¬ 
quent suit by the Zemindar after surrender of the lease 
though the claim in the latter suit is one for a period 
covered by the lease. 

Per Krishnany J _Surrender determines the ten¬ 

ancy and lets in the landlord’s rights. {Napier and 
Krishnan, J J.') RaJAH OF RaMNAD RaMA- 
NATHASWAMI. 41 M. I. J. 288 ; 44 Mad. 514 : 

29 M. L. T. 322 : 63 I. C. 205. 

. — S. 11— Prior decision—Findings on applica¬ 
tion. 

In a proceeding under a mortgage decree, the as¬ 
signee decree-holder applied to the Court to be recog¬ 
nised as such and to pass a final decree. The Court 
dismissed the application holding that no final decree 
can be passed, as the legal representatives of the de¬ 
ceased deft, were not brought on record within proper 
time. The present application is therefore made 
asking for sale of the mortgaged property. Heldy ih 2 it 
the application is barred on the principle of res f udi¬ 
cata. {.^adasiva Aiyor and Coutts-Trottery J J.') 

kondu Nagayvan Chettiar V. Srinivasa 
AiyaNGAR. 62 I, C. 856 : 14 L. W. 18. 

-S. 11— Prior decision. 

Where a claim of a third pei-son based on a mort¬ 
gage is disallowed, and also his suit for declaration of 
his mortgage rights is dismissed, he cannot enforce, 
by a regular suit, his rights under the mortgage. 
{Ayling and OdgerSy JJ.') SiNGARIAH CHETTY v. 

CHINNABI. 40 M. L. J. 7 : 44 Mad- 268 : 

12 L. W. 725 : 28 M. L. T. 420 : 
60 I. C. 780 : (1921) M, W. N. 33- 

■ -S. 11, Ezpl. IV— Prior decisiofi — Reduction 

from plaintiff's claim not claimed in prior suit bars 
subsequent suit therefor. 

The omission by defendant to claim a reduction in 
the amount for which he is being sued, which reduc¬ 
tion the defendant can lawfully claim debars him from 
suing for the amount subsequently. {Dalai, J. C.') 

Ganesh Prasad v. Jot Singh. 

A. I. R. 1925 Oudh 719, 

I.-S. 11— Prior decision — Final decree in re- 
demption suit bars fresh redemption suit. 

Where a suit for redemption has been instituted and 
a decree for redemption has been passed therein but 
. not executed, a subsequent suit is not maintainable 
for the redemption of the same mortgage. S, 10 would 
be better applicable as the former suit cannot be 
deemed to have been taken to a conclusion and must 
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I>e dfrormd to he still periling. 25 Mad. «ind 39 

M.»d. 89 ^). Foil. 43 Horn 334 , Di?*?'. J.C. 


jt/J lyazif I/osti 
DIN. 


I. J. 6 '.) Nak.waN Gaya 
28 0. C. 212 : 87 I. C. 290 : 
A. I. R. 1925 Oudh 696. 


S. 11—/ 'rioy (icctsii'it. 


Wlunthe taluqdars had brought their suit for 
lesuinplion of nmafi they liad made plaintiffs and 
defentlants 2 and 3 parties to it. Defendant No. i 
however had pul in an application claiming as he 
cl.limed in this suit to be partner with plaintiffs and 
dt-fendanis 2 and 3 Ile was made a party but ulti¬ 
mately the decree was given only against plaintiffs and 
defendants 2 and 3 . As regards the defendant No. i 
it was said that his name \Nas not entered in the 
p.ij)ers where he was recorded as a sub-tenant only, 
'rhe (piestion whellier he was a partner was pronounc¬ 
ed to be one for a C i\il Court and he was discharged 
fiom the suit. 

l/fld. in plaintiffs’ suit, there is no res iuduata 
here. What was decided by the Revenue Court was 
that the taluqdars were entitled to get the relief they 
sought from the plaintiffs whom they themselves had 
named, and who were the only ones entered in the 
levenue papers. Ihere was a decision that Deft. 
No. I had no independent rights in thtse plots, but 
the Court refused to decide whether or not he had 
any partnership rights. i^Siuipsou^ KHaLIL 

MaHOMKD ISMAlb. 9 0. L. J. 540 : 74 I. C. 19o ; 

A. I. R. 1923 Oudh 101. 

11 —Prior decision — c\ o findtuff in Prc’ 


suit — Effect. 

.\n issue will not be res Judicata, if. >n the previous 
suit, there was no real finding, (^l/opbius, S> d/. 
f/arnson, /. /!/.) NAKGOBINU t/. JWALA PKASAD. 

3 U. P. L. R. (B. R.) 61. 

__— S. 11 —Prior decision—WronS decision — 

Whether res judicata. 

A wrong decision in a previous suit ^ subse- 

quent suit. A vSettlement Court in deciding the ques¬ 
tion of title as between a mortgagor and his mortgagee 
!o>t sighl of the fact that tlie mortgagor’s rigid of re¬ 
demption under the dectl in suit had l)een taken away 
by proper foreclosure proceedings and declared the 
mortgagee to have acquired full proprietary rights in 
the property. Held, the decision operated 

i 5 Cal. 8 oo(P.C.) Dist. (^Stuart audKan- 
haiy.J Lai, A.J.Cs.^ TILAK CHANDA z/ SHAMBHU 
SINGH. 7 0. L. J. 524 ; 2 U. P. L R. (J.C.) 163 : 

60 I. C. 404 : 23 0. C. 269. 

S 11— Prior decision—Previous decision that 


C. P. CODE (V OF 1908). S. 11—Representative suit. 

the deed as drawn, but pleaded however that the con¬ 
tract between the parties had been one of the usufruc¬ 
tuary mortgage, and alleged that the plaintiff had 
fraudulently altered its terms and got a deed drawn up 
which did not represent the real contract between the 
parties. The suit was decided in plaintiff’s favour. 
Held, it was doubtful whether this decree would ope¬ 
rate as res judicata on the question whether the deed 
was a .sale of mortgage, in a subsequent suit. {^Ryves 
and Danieh, J J.') BaBU BISHAMBHAR NaTH r-. 
Muhammad Ubaid Ulcah khan. 45 A. 581 : 

21 A. L. J. 603 : L. R. 4 A. 433 (Civ.'': 

77 I. C. 672 : A. I. R 1923 All. 586. 

_S. 11 — Question of law decided hi a particular 

7i/ay in previous suit—Law subsequently changed — 
Decision in the previous suit is not res judicata in a 
subsequent suit on the same question. 

Case must be decided upon law as it stands when 
the judgment is pronounced, and not upon what the 
law was at the <late of a previous suit ; and if the said 
law has been altered in the meantime, and the effect 
of the law has been differently interpreted by the 
judicial decisions or altered by the statute, the decision 
on a particular question of law in an earlier suit would 
not operate as res judicata with regard to the same 
question in a subsequent suit. For instance, if in a 
previous suit it was held that a particular rate of 
interest in a kohuliyot was penal, but the law is sub¬ 
sequently changed, then in a ^uit for subsequent rent 
on the same kahnliyat tlie previous decision is not res^ 
judicata. 32 Cal. 749* Foil, i C. W. N. 687 ; 19 C. L. 
J. 34 , and 31 Bom . 128 , Dist. iGreaves and Mukerjecy 
//.) NaBIN CHANDRA V. DUDA MIA. 

30 C. W. N. 83 : 87 I. C. 767 : A. 1. R. 1925 Cal. 1193- 

Representative suit. 

- S. 11, Expln. VI - Representative suit—Dech 

sion bctiucen Hindu ividcnv and alleged adopted soit. 
regarding the o7oncrshi f of the estate is bindijig on 
rez'CrsioJiers. 

A suit brought by widow in possession of the whole 
estate holding as widow’s estate to challenge an alleged 
adoption is a representative suit and all persons having 
a common interest (namely, the reversioners in this 
case) must be deemed to have been represented 
through her under S. 11 , Explanation 6 of the Code of 
Civil Procedure. {.Sulaiman aJid Kanhaiya Lai, J J,)' 
,Shib Deo MISRA v. Kam PRASAD. 46 A. 637 : 

' 22 A. L. J. 690 : A. I. R. 1925 All. 79- 

S. 11, Expln. VI —Representative suit—Suit 


holding was bhauli does not bar later suit for cash rent. 

The decision in a previous rent suit that rent 
payable as Bhauli rent, does not operate as res /t/rf/- 

in a suit for the rent of the subsequent years at 

the cash rent system, I'he previous decision is merely 
presumptive evidence of the rent of future years and 
the presumption may be rebutted {^Ross, /.) 

meshwaR Prasad v. Naksing Rai. l P. L. R. 109 : 

72 I- C. 138 : A. I.R. 1924 Patna 371. 

Question of Law. 

_S. 11— QuesiioJi of law—Question as to cott- 


St ruction of documents. 

The vendors had failed to deliver possession to the 
purchaser and he was compelled to bring a suit. ^ The 
plaintiff based his claim very clearly on his proprietary 
title as purchaser under the sale deed. The defendants 
in their written statement did not contest the nature of 


against manager of family binds other members. 

Where a suit is either brought by or against a joint 
Hindu family, the other members of the family must 
be deemed to be parties to the suit through manager. 
34 All. S4Q ; 34 All. 572 Foil. {Sulaiman, J,') NAGINA 
Kai V. SanGam Rai. 811.c. 737: A.I.R. 1926 AU. 67. 

-- S. li — Representative suit—Trustees — Suit 

by one trustee against others—Suit for protection of 

trust property. 1 u ic 

A decree obtained by one of the trustees on behalf 

of the trust against* the other trustees either for a 

declaration that the property in dispute was trust 

property or for rendition of accounts in a suit brought 

in the interests of the trust or for the protection of the 

trust preperty is binding as much on the trustees who* 

are parties to the suit as on all persons interested in 

the trust. 2 I. A. 145 . 1S2 Ref. ^Sulaiman 

Kanhaiva Lai. //•) THAKUR SRI Gat ASHRAM 

NARAINJI t/. JAISHTH MAJIHO ACHARIA. ^ 

22 A. L. J. 641 : 1. B. 5 A. 410 ; 80 I. C. 406 : 

46 A. 661 : A. I. E. 1924 AU. 504- 
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__ e 11 ’P-rpi" VI —Representative suit — Bind¬ 
ing stature of suit. 

Where a suit is instituted in the interests of the 
whole estate and for the benefit of all peisons who 
might come to inherit it, the decree in the absence of 
collusion or fraud has the effect of res judicata in a 
subsequent suit. {Sulatsfian-, J.) CHHAJU v. GO- 
KTri,. 76 I. C. £93 : A. I. R. 1923 All. 338. 


_S 11, Expln. VI —Representative suit—Hittdu 

—Alienation by widen—Nearest presusnptizc re- 
zersioncr assailing alienaticn—Sttlsequesit suit after 
widow's death bcfueesi actual reversitsier and alicftee, 
if operates as res judicata. 

A suit by a reversioner for a declaration that an 
alienation n.ade by a Hindu widow in possession is 
without legal necessity and intperative beyond her 
lifetime, is brought by him not for his personal bene¬ 
fit but in a representative capacity, that is, as repre¬ 
senting the whole body of reversioners, for the protec¬ 
tion of the estate and to remo\ e an apprehended injury 
to the common interests of all the reversioners. A 
decree, in such a suit is, therefore, binding; if obtained 
after a fair contest and, in the absence of fraud and 
collusion, not only between the reversioner w ho brought 
the suit and the transferee, but also as between the 
whole body of reversioners on the one hand and the 
transferee or his representative in-title on the other. 
This is so, not because one reversioner must, in that 
case, be deemed to claim title through another but 
because the reversioner who sues represents the others 
and Explanation VI of S. 11 cemes into operation 
inasmuch as the right claimed by the presun ptive 
reversioner who sues is a right to demand that the 
estate be kept intact and free from danger during his 
enjoyment by the widow and is claimed in common 
for himself, and all the members of the reversionary 
body. {Banerjeet Tudball and Stdaisnan, JJf) KeSHO 
PRASAD Singh ?. Sheo Prasad. 44 A. 19 : 


19 k. L. J. 749 : 3 u. P. I. R. (ill.) 17 : 
64 I.C. 248 : A. I. R 1922 All. 301 (F. B.) 


— ■■ ■■—Ss. 11, Expl. VI and 92 — Representative 
suit — All persons interested in the subJect-tnatter of a 
suit under S. 92 are bottnd by the dccisicn ist such •a 
suit, 

A suit under S. 92 is a suit brought by the plaintiffs 
for themselves and as representatives of the general 
public. Under S. ii, Explanation VI, all peisons inter¬ 
ested in the subject-matter of such a suit would be 
bound by the decision in the suit if the piovisions of 
the Explanation are satisfied. {^Niwlouldand Chose, 

//.) Syed Abu Mahomed Barakat ali v. Abdur 
Rahim. 80 T. C. 44 : A. I. R. 1926 Cal. 187. 

S. 11— Representative suit-Rerersicner bound 
by decree against widow. 

Decree passed against widow for a genuine debt due 
by husband binds the reversioners. (^Greaves and 
Cuming, //.) SHASHI KUMAR v. CHANDRA KuMAR 
SaMMADAR. 36 C. L. J. 348 : 68 I. C. 322 : 

A. I. R. 1923 Cal. 204. 

■ — S, 11— Representative suit — Decree against 

Hindu widow—Reversioners are hound. 

The reversioner is bound by a decision against 
Hindu widow obtained on a fair trial and the decision 
operates zs res judicata as regaids the questions tried 
in that suit. {Mooherjee and Buckland, JJf) PRAMA- 
THA V, Bhuban. 49 Cal. 45 : 26 C.W.N. 686 : 

33 C.L J^,421 : 64 I. C. 980 : ,A. I. R. 1922 Cal. 321. 

—S. RePresentatize suit — 7'enants-in-ccfn- 
fncn^Decree against one 

A tenant'can, under certain circumstances, so re¬ 
present his tenancy that a decree against him by the 
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landlord will bind all the persons interested with him 
in the tenancy. (A/ooherjee and Panion, JJ.) SaRAT 

Chandra v. Bibhabati Debi. 66 I. C. 433 (2) : 

84 C. I. J. 302. 

— S. 11, Fxpl. VI— Represeniatize suit — Res 
judicata. 

A suit by a reversioner to contest an alienation is 
one brought on behalf of all the reversioners who are 
bound by a decision therein. ^ 3 ^ Mad. 4c6 ; 39 Mad. 
634 ; 41 M. 659 , Foil.; \Martineau, J f) BHAPAT 

Singh v. Shafi Muhammad. 79 I. c. 484 : 

A. I. R. 1925 lah. 180 (1). 

— —S. 11, Fxtl. VI— Representative suit — 
Dismissal of suit by rettain riversicncrs for sitting 
asiae alienatim by sinless proprietor bars another suit 
for the same purpose by other reversimers zohohed been 
co debts, in previous suit. 

Where the plaintiffs as collaterals sued among other 
things to contest a sale of land and a previous suit 
for a similar declaration by neaier collaterals about 
this very sale in which the present plaintiffs were co¬ 
defendants was dismissed : 

Held, that the suit was barred. (Scott-Snufh and 
Zafar Ali, JJ.) KHAIR Ml HAMAD v. UMAR DiN. 

6 Lah. 421 : 84 I. C. 477 : A. I. R. I92i; Lah. 89. 

— — S. 11— RePrtseniative suit — Dccisiin that 
Will set tip by a Hindti widow, utidcr zohich she and 
her brother are joint legatees of her husband's property 
is genuine, does not bind the rtz:ersicncrs. 

Where a Hindu widow, in whom her husband’s 
estate has vested, represents the estate in litigation, to 
which she is a party, the decision in such litigation, 
fairly and honestly conducted, given for or against her 
will bind the rever-sicners. [9 M. I. A. 53 (P. C.); 11 
Cal. 186 . (P. C.) ; and 40 All. 593 (P.C.) Foil ] The 

rule of res Judicata enacted in S. ii of the C. P. 
Code is not strictly applicable, as the reversioners do 
not claim under the widow ; but the principle of res 
judicata applies. This rule can be applied only if the 
widow did, as a matter of fact, represent the estate in 
the prior litigation. The question, in €ach case, will 
be whether the estate was properly represented by the 
widow in the prior suit. If, for instance, she had 
litigated in assertion of an absolute right, inconsistent 
with her representative character, she could not, in 
any sense of the word, be said to have represented the 
estate, or the interest of the reversioners in such litiga¬ 
tion, and a decision given therein, upholding such 
a contention of hers, would not obviously be held bind¬ 
ing on them : [48 Bom. 869 : 43 Fom. 249 Foil.] 
Hence in contending that a Will alleged to have been 
left by the husband, w as genuine and that she herself 
was a joint-legatee under it, along with her brother, 
she is not only not representing the estate or the 
interests of the reversioners in .«uch litigation, but is 
setting up a case in direct opposition to their inter¬ 
ests. It cannot, therefore, be held that the decision 
in the suit that the Will is genuine is binding on the 
reversioners. {Wallace and Madhavan Nair, JJf) 
VlKASWAMl V. P. NaYUDAMMA. 49 M. L. J. 430 : 

22 L. W, 78 : A. I. R. 1925 Mad. 1270. 

- - — —s. 11, Expl. VI— Representative suit — Widow 

— Alienation—Suif by presumptiz'e reversioner, chal¬ 
lenging—Death of widow—Suit by actual reversioner 
for Possession—Ip barred. 

Where a Hindu widow' makes an alienation and a 
contingent reversioner files a suit for declaring the 
same to be invalid, the .suit is a representative suit on 
behalf of all the reversioners and the decision therein 
is binding on all of them. Where such a declaratory 
suit is dismissed, a suit by the actual reversioner after 
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the deal'll of the widow for possession of the pro¬ 
perties alienated is liarred by res 1 ttdtraia. 3^’ 

41 M. 659 ; 44 All. 19 ; 40 45 afid 

Jackson. //.) roHin^A Hussain Reddy Ven- 
RAT\ Kkd'dv. 47 M. L. J. 543 • 20 L. “W. 552 : 

(1924) M. W. N. 730 : A. I. R. 1925 Mad. 86 . 

_—S. \\—Kcf>rtsent.ttirc suif -Trust property 

represented — Deetsiou tu the suit is res judicata 
against represeutati'' s of trust lu suftset/ueut suit. 

When in a suit, where the trust is properly repre¬ 
sented. after real and genuine contest, a decision is 
given, it is absurd to hold that persons not parties to 
the previous suit, although they may have an interes,t 
in the tru.st, can ask the matter to be re-opened and 
the fiuestion to be retrietl. {I’eukatasuhtut Rao and 
Madhaian //.) N.ARSIMHA SURVANARAYANA 

V. A. I.AKSHMINARASIMHaM. 49 M L. J. 746 . 

1926 M. W. N. 40 : A. I. E. 1926 Mad. 267 , 

■ . 5 . 11_ Representative suit—Suit under S. 92 , 

Civ. Pro. Code-Death of defendant—Application 
to appoint reeeivei — Court's rem irki in proceeding on 
application about abatement of suit '•vill not res 
judicata in appeal from the order holding suit as 

abated. . . * 

In an appeal against an order, declaring that the suit 

abated on account of the death of the defendant also 
tn respect of the prayer for a scheme for management 
under S. 92 . an application was made for appointing a 
receiver. In the course of the liearing. the Court re¬ 
marked that it was doubtful if on the plaint as it stood 
the suit had not abated. At the hearing of the appeal 
itself from the order : 

I/eld. that the order on the receiver application was 
not re$ iudieata l)ecause the decision was not neces¬ 
sary, and that there was really no decision on 
(luestion involved in the appeal. (6 All. 269 : 40 Cal 
499 : A. I. K. 1924 V. C. 202 , Dist. ^Phillips and 
Krishnan //.) ArUMUGA ThaMBIRAN i*. NaMASI 

Vaya PandaRA Sannadhi. 48 Mad. 688 : 

49 M. L. J. 324 . 22 L- W. 130: 

1925 M. W. N. 569 : A. I. R. 1926 Mad. 162. 

_S.ll.(Expln. VI)—Representative suit—Joint 

Hindu family —Decree against father in respect of 
joint family properties—Sons if bound by the decree. 

When a suit is brought in respect of the family pro¬ 
perty, impleading the father as a defendant, the decree 
passed against the father binds the sons. The case of 
a managing member, other than the father, may per¬ 
haps stand on a different footing. But where there is 
a dispute about property, which is admittedly family 
property and when the father is made a party to the 
suit, it cannot be said that the father is made a parly 
in his individual capacity and not as the manager of 
the family. Where there are a number of defendants 
having a common interest and the contest is carried 
on by some of them bona fide against the pla'intiff, the 
decision is binding on all the defendants including 
those who were ex parte. 24 M- 6 S 9 ; 24 65 ^ * .I 6 A 

383 ; 30 M. 245 : 43 M. 487 Referred to. (SPencer and 
DevadasSy JJ.) MEYYAPPAN SeRVAI r. NfEYYAPPAN 
AMBALAM. 46 M. L. J. 471 : 19 L. W. 484: 

34 M. L. T 209 : A. I. R. 1924 Mad. 571. 

-S. 11, ExpIn. VI—Representative suit— 

Hindu zv/dovt—Decision against—When binding on 

reversioners. _ ' 

Whether the widow represented the inheritance in a 
litigation against her may be gathered from the nature 
of the defence put forward and the issues raised, tried 
and decided in the former suit. The mere allegation 
that she did or did not, would be of little value. VVas 
the suit based upon a mere personal cause of action 
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by or against the widow t Was it a ground personal to 
the female heir that was taken in a previous suit ? 
Wa.s it a claim by or against the widow personally or 
the inheritance which she represented ? To decide 
the.se questions the Court must examine the averments, 
the issues and the findings in the previous suit. If the 
contentions raised are those connected with the inheri¬ 
tance and the trial was with reference to them the 
widow must be held to be representing the estate ; if 
not. the litigation must be deemed personal to her and 
not binding upon the reversioners. i^Spencer and 
Venkatasubba Rao, JJ.) POTHUKUCHI RaJAGOPa- 
LAN t'. V. RAMAMOORTHY. 18 L.W 491 • 

73 I. C. 284 • A. I. R. 1924 Mad. 301. 

-S. ll.Expln. VI — Representative suit — Rights 

claimed individually and in common -with others — 
Decision zvhen res judicata —Compromise decree 

Where a prior suit was brought by four persons 
claiming to be trustees of a temple for recovery of 
certain lands belonging to the temple and the suit was 
compromised by two of the trustees and the compro¬ 
mise was found to be bona fidcs heldy that a subsequent 
suit by other persons for recovery of the same temple 
lands was barred by res judicata. It is not necessary 
to attract the operation of S. 11 , Expln. VI, C, P. 
Code; that the former suit should have been instituted 
with the leave of the Court under O. i, R. 8 , C. P. 
Code. iAyling and OdgerSy JJ.) CHENRAYA GOUN- 
DAN v. Athappa GOUNDAN. 18 L. W. 177 : 

75 I. C. 336 : (1923) M. W. N. 545 : 

A. I. B. 1924 Mad. 88. 

-^S. 11. Expln. VI —Representative suit-H^eave 

under O. 1 . R. 8. not obtained—Explanation applies. 

Explanation VI to S. 11 is not confined only to cases 
where leave of the Court has been granted under O. i, 
R. 8 . 43 M. 467 and 31 M. L. J. 26 Ref. {Ayling and 
Odgers.JJ.) CHENRAYA GOUNDAN V. ATHAPPA 
GoUNDAN. 18 L. W. 177 : (1923) M. W. N. 645 • 

75 I, C. 336 : A. I. E. 1924 Mad. 88- 

—S. 11, Expln. VI — Representative 


__ suit — 

Hindu joint family—Decision in suit for partition by 
one mcml^er of family operates as res judicata between 
{til members. 

Wherein a suit for partition by a member of a 
joint Hindu family all the members of the family are 
made parties and tvhere all matters in dispute between 
the members of the family are decided, the suit must 
be regarded as a suit brought by the plaintiff in his 
repre.«entalive capacity under Expln. VI, S. 11 of the 
C. P. Code and all matters decided in the suit operate 
as res judicata between the different member of the 
family. 32 All. 469 and 22 O. C 30 ^ /. 

C.) Nageshar z'. Darshan. 

A. I. R. 1925 Oudh 506. 

S. 11, Expln. VI —Representative suit applies 


only zuherc a eomm.m interest b^ised on a common title is 
in good faith enforced or defended on behalf of all Pen 
sons having such common interest—Manager of Joint 
fafnily caPtnot sue or so as to bipid rest of 

familyy in respect of property inherited by collateral 
succession. 

In order to make Explanation VI of S. ii applic¬ 
able, there ought to be a community of interest claimed 
on the strength of a common title and the claim must 
have been made in good faith for the enforcement or 
defence of that common interest. The common interest 
may rest on the existence of a joint family, in which 
that interest is vested, or may rest on a joint title other¬ 
wise derived. Property inherited by right of collateral 
succession cannot be treated as joint family property 
in respect of which the manager as such could sue or 
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be sued so as to bind the rest of the family. 20 O. C. 
571 . Foil. (A'a»Aa/ya Lai. J. C.) HaNSLA BaKSH 

Singh v. RaJ Baksh Singh, 77 l. c. 1028 : 

A. I. R. 1925 0udh7a. 


_S. 11, Expln. VI— Re-presentative suit — Scope. 

S. II, Expl. VI applies to a common right asserted 
by certain persons on behalf of themselves and others, 
but not to rights which are not common but several 
.and distinct. {Kauhaiya Lai and Dalai. A. /. Cs.') 
:Zakif-un-nissa v. Shafiq-u^-zaman. 

26 0. C. 133 : 10 0. h. J. 535 : 75 I. C. 626; 

A. T. R. 1923 Oudh 185. 

-S. 11, Expln. VI— Representative suit — 

Suit against Hindu widoiv—Decree when binding on 
reversioners. 

When a Hindu reversioner brings a suit against a 
widow in possession of her husband’s estate for a decla¬ 
ration that a will set up by her as naving been executed 
by her husband is a forgery, the suit is brought 
by the reversioner to protect an interest common to 
the entire reversionary body. Expln. VI to S. ii, C.P. 
•Code, is applicable and the decision if obtained after 
fair contest must necessarily bind all the reversioners 
and it is not open to the reversioner who may happen 
to be entitled when the succession opens to claim to 
have the matter reagitated. To hold otherwise w’ould 
be to let in the very mischief which the Expln. was 
enacted to avoid. On grounds of public policy it would 
be highly mischievous that a question of fact w’hich 
was decided after full contest as between the reversion¬ 
ers on the one hand and the widow on the other 
should be liable to be reopened as between other repre¬ 
sentatives of tiiC'same sets of rival claimants after a 
lapse of time. 38 M. 4^6 (P, C).; 19 M. 634 ; 19 A. L. 
J. 749 ; 40 A. 593 Relied on. {Daniels and Lyle. A. /• 
Cs.) KUAR NaGESHAR SAHAI V. KUAR MaTA PRA- 
:SAD. 9 0. L. J. 235 : 69 I. C. 730 : 

25 0. C, 189 : A. I. R. 1922 Oudh 236. 


—S. 11, Expln. VI— Representative suit. 

^In a case in which the provisions of O. i, R. 8 are 
not invoked by members of a community to enforce 
their right to worship, the decision would be binding 
•on other members of the community .'35 All. 197 doubt- 
•ed. {Kauhaiya Lai. J.C. and Daniels. A./'. C.) 

Sadiq Husain v. Khan Bahadur Hakim Mirza. 

9 0. L. J. Ill ; A. I. R. 1922 Oudh 1. 


■—S. 11, Expln. VI — Representative suit — Mala- 
bar Tarwad—Suit by karttavan — Dismissal — Subse- 
■quent suit by junior members as Uralan — Bar. 

The karnavan of a tarwad brought a suit for the re¬ 
covery of certain property on the ground that the tar- 
wad was entitled to them as the heir of the last owner. 
The Court dismissed the suit on the ground that the 
Bast owner of the property followed the Makkathayam 
Law and that the plaintiff was not proper heir under 
that law. In a subsequent suit by the junior members 
of the tarw’ad for recovery of the property held by the 
last owner as Uralan, held, that the decision in the 
prior suit that the last owner followed Makkathayam 
La^ and that therefore the plaintiff’s tarwad was not 
the heir was res judicata and the present suit was 
therefore unsustainable. {Schivabe. C.J. and IValLue. 
y.) Koonamvalli Unnara V. K. P. Kunhi 
Raman. 44 M. L. J. 443 : 72 I. C. 582 : 

17 L. W. 322 : 32 M. L. T. 146 : 

A. I. R. 1923 Mad. 514. 


"■ ■ ““S; 11, Expln. VI— Representative suit — Mala¬ 

bar tarufad—Decision against—Decision of appellate 
Court operates asyx^ judicata. 

■A- decree in a suit in which tb e. kamavan of a tar¬ 
wad is joined as a defendant in. his representative/ 
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capacity and which he honestly defends is binding 
on the other members of the famdy though noc ac¬ 
tually made parties. In considering the plea of res 
judicata \t is the judgment of the appellate Court 
i that has to be looked to. 20 M. 129 ; 3 C. 145 ; 9 L. 
W. 84 . Ref. {Spencerand Devadoss. J J.) ABUBAKK.AR 

V. Kunhikuttyali. 16 L. W. 768 : 

i 31 M. L. T. 389 : 74 I. C. 27 ; A. I. R. 1923 Mad. 153. 

-S. 11 — Representative suit — Mortgage by 

Hindu 7oido7v of inalienable estate — Decree against her 
j does not bar her heirs from contesting her right to 
, alienate. 

' Dawson Miller. C. J. —A Hindu woman cannot in 
I a suit on a mortgage of the property executed by 
herself deny that she had power to alienate the 
property, and, therefore, the question of her power to 
alienate it is not in i^ue in the suit so as to bar it 
from being agitated by her heirs in a subsequent suit 
for possession after her death. {Dawson Miller. C.J ) 

Hitendra Singh v. Rameswar Singh. 

4 Pat. 510 : 87 I. C. 849 : 88 I. C. 141 ; 

A. I. R. 1925 Pat. 625. 

— —S. 11— Representative su t—Suit by Hindu 
j father for recovery of Joint family land binds all co¬ 
parceners — Hindu Law—Joint family. 

All Hindu CO parceners are bound by the result of a 
suit brought by a Hindu father for recovery of posses¬ 
sion of joint family land. Such suit must be deemed to 
be a representative suit on behalf of all the co-parce¬ 
ners. {Foster. J.) liUKU.M MaHTO v. SaNT SaHO. 

78 I. C. 19 : A. I. B- 1925 Pat. 308. 

'—S. 13— Foreign Court — Suit on judgment of- 
Plea of want of J urisdiction — Merits, if open. 

When a suit is brought in British India on a foreign 
judgment and a plea is brought forth that the foreign 
Court had no jurisdiction but it is found the defendants 
appeared and contested the claim, the plea isopen. 
The general rule in such case is that one Court which 
entertains a suit on a foreign judgment cannot insti¬ 
tute an enquiry into the merits of the original action or 
I the propriety of the decision. {Piggott and Stuart. 
JJ.) Ganga Prasad z/. Ganeshi Lal. — «» e 

21 A. L. J. 890 : L. R. 4 A. 604 46 All. 119 : 

A. I. E. 1924 All. 161. 

■ -~Ss. 13 and 44— Court to which decree of 
foreign Court is transferred for execution can examine 
if decree was passed without jurisdiction. 

The provisions of S. 13 of the C. P. Code apply to 
decrees that are transferred to BritishCourts for execu¬ 
tion under the provisions of S. 44 . It is therefore open 
to the Court to which a decree of a foreign Court is 
transferred for execution to go into the question whe¬ 
ther the decree is passed without jurisdiction. 39 Mad. 
24 and 40 Bom. 551 Foil. {Suhrawardy and Cuming. 

JJ.) Panchkari MaJumdar V. Giridharimal. 
41 C. L. J. 508 : 89 I. C. 347 : A.I. R. 1925 Cal 955. 
■- — —S. 13— Foreign Court—Fraud — Effect of. 

Where the decision in a Foieign Court was obtained 
between the widow and the alleged son of the deceas¬ 
ed, it must be held that the widow completely repre¬ 
sented the estate and that any decision between the 
parties in that suit, provided there was a direct ad¬ 
judication upon the point, is conclusive between them 
and between ' their successors-in-title, provided also 
that the judgment is not disqualified by any of the 
flaws set fofth in S. 13 of the Code. But where the 
decision is obtained by fraud it is not res judicata 
between the parties. {Le Rossigftol and Martineau. 

JJ.) Goor Bachan Singh v. Gian Singh. 

A. I. R 1922 Lah. 175. 

' \ S. 13 —Foreign Judgment—Submission to 

jurisdiction—Execution of power of attorney. 
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The execution of a power authorising an agent to 
conduct litigation in a foreign Court is a submission to 
the jurisdiction of that foreign Court and the decision 
of the foreign Court is binding on the parties. \ Phill^P^ 
ami Ram^sam, //.) ASANALLI NAGOOR MEERA r. 
Mahadu Meera. 22 L. W. 820. 

_ _S. 13<^b)— porei^ft !tuig>ncnt—Merits of tnc 


case 


»* 


A decision cannot be said to be not given on the 
merits of the case because it was given ex parte 
{Phillips and Ramesatn, JJ.) ASANALLI 
MEERA MAHADU MEERA. 22 L. W. 820. 

___s 13— Decision ex parte is eme oft merits. 

In a case in which there is no appearance and a 
decree is passed parte, the decision is still a decision 
on merits. A. 1. K. 1925 *55. I'oll {Phtlltps astd 

Ramesam, JJ.) ASANAI.LI NAGOOR MEERA ^ 

Mahadu Meera. 

_S. IZ—Executiim of penver of attorney to 

defend suits in foreign Courts amounts to submission 
_ Person submitting as plaintiff cannot deny jurisdic¬ 
tion as defendant- . . 

The execution of a power of attorney authorising an 

agent to conduct litigation in a foreign Couit is a sub¬ 
mission to jurisdiction. [37 *63 a^d A.I.K. 1925 

Mad. 135 Kef.] A person who invokes the jurisdic¬ 
tion of a foreign Court as plaintiff cannot deny such 
jurisdiction as defendant. {Phillips and Ramesam, 
//.) ASANALLI NAGOOR MEERA 
MeeKA. 840. 

Ss. 13 and 44— Judgment-debtor can object to 


execution on the ground that the decree is not conclus¬ 
ive — C. P. Code, S- 44* . .. , . 

Ss. 13 and 44 should 1 e read together, but it ought 

not to be forgotten that S. 13 merely lays down a rule 
of res judicata anc. has nothing to do whatever with 
the manner in which the rule of res Judicata should be 
enforced. Further, S. 13 merely codifies the rules of 
international law, with regard to foreign judgments. 
Unless, therefore, under its provisions, a decree that 
is produced for execution is conclusive, as to the 
matter directly thereby adjudicated it cannot and 
ought not to be executed. 'I'he judgment-debtor in 
such cases is permitted by the very provisions of o. 13 
to show how or why it is not conclusive, by showing 
that the case fi.lls under one of the exceptions 
enumerated. {Srinivasa Aiyangar, J.') B. M* 
KrISHNASWAMY CHETTY V. MADHAPPA CHEITIAR. 

21 L. W 330 : 86 I. C. 492: 

A. I.R. 1925 Mad. 788. 
-S. IZ—Foreign Court-Submission to Juris¬ 
diction of—What amounts to^Poaver of attorney em- 
pozoering agent to represent principal in litigation m 
that Court—Executiem of—Ep'cCt—Foreign judgment 
obtained on merit—Judgment delivered ex parte if and 
zvhen a — Notice of suit to the defendant Irtegular 
in service of, not a ground for attaching decree—Deci¬ 
sion of foreign Court as to sufficiency of service Con¬ 
viction of—Presumption, 

The first defendant and his brother, who were trad¬ 
ing in partnership in Ceylon, executed a power of at¬ 
torney to R, empowering him to represent the principals 
in litigations either as plaintiff or as defendant. Under 
the provisions of that power, R appointed G as his 
sub-agent during his absence from Ceylon. A suit was 
filed on promissory notes against the first defei-dant» 
and notice thereof was.served on G as first defendants 
agent No appearance at all was put in on behalf of 
the first defendant, the case was allowed to proc» ed ex 
parte, and the suit was decreed. In a suit brought in 
Bribsh India against first defendant upon the judg¬ 
ment of the Ceylon Court. Held, (i) that the first 
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defendant must, by reason of his having executed the 
power of attorney in favour of R, be deemed to have 
submitted to the jurisdiction of the Court of Ceylon ; 

(2) that the judgment sued upon though delivered 
ex parte, w as one obtained on the merits ; (3) that the 
decision of the Ceylon Court that the notice of the 
suit to the first defendant was sufficient must be taken 
to be correct in the absence of any evidence to the 
contrary ; and (4) that, if there was any irregularity in 
the service of the notice, that point could not be 
raised in British Indian Courts as a ground for 
questioning the validity of the foreign judgment. 
^Phillips and Madhavan Nair, JJ.) JANOO HaSSAN 
Sait 1/. Mahomed OHUTHU. 47 M L. J. 356 : 

47 Mad. 877 : 82 I. C. 426 : 20 L. W. 677 : 

A. I. E. 1926 Mad. 166. 

_S. 13_ Foreign judgment—Whether binding 

on a Court in British India—A step-in-aid of execution. 

Per Schzvabe, C.J _Where there has been a foreign 

judgment on a matter directly adjudicated upon be¬ 
tween the same parties, under the section it is not 
open, whatever the High Court might have said in such 
cases, to an unsuccessful party to the application in 
the foreign Court, to contend that the law there is 
otherwise, {Schivabe, C. J, ond Wallace, J.) SRINI¬ 
VASA Iyengar v. Narav.an Rao. 43 M. L. J. 700 : 
46 M. 1014 : (1922) M. W. N 647 : 16 1, W. 736 : 

A. I. E. 1923 Mad. 72. 

_13 (a) _ Rules of international law govern 

—Submission to jurisdiction of foreign Court creates 

jurisdiction. . , e 

The question whether a Court is a Court of com- 
petent jurisdiction should be determined not by the 
rules laid down in respect of the jurisdiction of 
domestic tribunals but by rules of international law. 
Under the n les of internationai law personal subniis" 
sion to the jurisdiction of a foreign Court gives that 
Court jurisdiction. {Srinivasa Aiyangar, J.) P. N. 
KRISHNASWAMY CHETTY V. MADHAPPA CHETTY. 

21 L. W. 330 : 86 I. C. 492 : 
A, B 1926 Mad. 788. 

_S. 13 {B.)^Submission to jurisdiction — 


Foreign Court. , .u 

ICxecution of power of attorney in favour of another 

empowering him to conduct litigation in foreign Court 
amounts to submission to the jurisdiction of 
and its judgment is binding on the executant {Phillips 
and Madhavan Nair,JJ.') A. JaNNOO I^SSaN SaIT 

V. S. N. Mahomed Ohuthu. 47 M 366 

47 Mad. 877 : 20 L. W. 677 
82 I. C. 426 .• A. I. E. 1926 Mad. 166 

_S. \%{\i')—Plaintiff's evidence tahen despite 

plaintiff's default—Decision may be "on merits". 

Unless the judgment is given merely on default and 
in any case in which, in spite of the default any evi¬ 
dence is taken for the plaintiff, and judgmerit is given 
thereon, it may be difficult to say that it is hot a 
decision on the merits. {Srinivasa Aiyangar, J.) 
B. N. KRISHNASWAMY CHETTY V. ^ADHAPPA 

CHETTIAR. 21 L. W. 330 : 8® ^ * 

A. I.E. 1926 Mad. 788. 

-_s. 13 (b^— Only zvhen defence was raised and 

not adjudicated upon can the decree he said to be not on 

merits—Where defendant does not appear at all, decree 

should be held to he one on merits— Practice—Decision 

\ 4 

on merits. . , - 

It is onl/when a defence has been raided and tor 

some reason or other has not been adjudicated upon 

that the decision can be said to be not upon the 

merits. In other instances of ex parte ^®cree9, they 

must be decrees passed upon the merits. Where no 

appearance at all was put in on behalf ef the first 
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defendant and the case was allowed to proceed ex- 
parte : Held, that it must be deemed to have been 
passed upon the merits. (^Phillips and Madhavatt 
jVair, //,) A. JANNOO HaSSAN SaIT e-. S. N. 
Mahomed Ohuthu. 47 M.L.J. 356 • 

47 Mad. 877 : 20 L. W. 677 : 82 I. C. 425 : 

A. I. R. 1925 Mad. 155. 

-S. 13 (d)— Irregular service of notice^ 

Irregularity in the service of notice cannot be rais¬ 
ed as a ground for questioning validity of foreign 
decree. (^Phillips and Madhavan Nair, //•) 

A JANNOO HaSSAN SaIT z/, S. N. MAHOMED , 
OHUTHU. 47 M. L. J. 356 : 47 Mad. 877 : j 

20 L. W. 677 : 82 1 C. 425 : 

A. I. R. 1925 Mad. 155. 

.. " -S. 13 —Foreign l ndgment — Submission to 

jurisdiction—IVhat amounts to — Fraud—What is. 

Where a defendant applies to a foreign Court for 
an adjournment of the case and later applies to set 
aside an ex parte decree passed therein, he must be 
deemed to have submitted to the jurisdiction of the 
Court and cannot dispute the enforceability of that 
judgment. A fraud to vitiate a foreign judgment must 1 
be fraud practised on the defendant whereby he is 
prevented from defending the claim in the most advan 
tageous manner. {,Kot 7 ial, A, J. C.) MT. jANKl 
SeTHANI V. LaXMINARAVAN. 89 I. C. 129 : 

A, I R. 1926 Nag 77 

- - S. 15—Prima facie plaint determines juris¬ 
diction except incases zohere the result ousts the juris¬ 
diction from the very start. 

Prima facie plaintiff’s claim determines jurisdiction 
and the jurisdiction continues svhatever be the result 
unless a different principle comes into operation to 
prevent such a result as to make the proceedings from 
the first abortive. Where therefore the trial Court 
found that the amount due to the mortgagee was 
above Its jurisdiction and it accordingly returned the 
plaint • Held, the order was legal. i^Suhrawardy and 
Chotzner,/J.) SaRODA SundaRI BaSUz*. AKRA- 
MANESSA KHATUN. 51 Cal. 737 : 28 C. W. N. 710 : 

78 I. C. 747 : A. I. R. 1924 Cal. 783. 

■ —S. 15— Suit instituted in District Court — 
Valuation falling under Rs. 5,000 enquiry — Dis¬ 

trict Court has jurisdiction to continue hearing. 

It is imperative on the suitor under S. 15 to bring 
his suit in the Court of lowest grade. The word ‘shall* 
in S. 15 is not imperative on the Courts and does not 
deprive the higher Court of its jurisdiction to try a suit 
triable by a Court of less pecuniary jurisdiction. 7 All. 
230 (F. B.) Ref. (^Heald and Chari //-') MaUNG 
SitPaUNGz/. MAUNG TUN. 4 Bur. L. J. 104 ; 

A. I. R. 1925 Rang. 278. 

■ —S. 16— Proviso — ' Defendattt^ includes all 

defendants. 

The word -defendant* in the proviso to S. 16 , C. P. 
Code, means all the defendants, where there are more 
than one defendant in the suit. 21 W.R. 303 Foil. 
{Chatterjee and Pahton, //.) MAHOMED YaSIN z/. 

Bimola Prasad Mukherjee. 73 l. C. 405 : 

A., J. R. 1924 Cal. 443. 

7 —S* XB^Transfer of place where subject-matter 

is situated to jurisdiction of difiterent Court does not 
deprive Court, “Which originally entertained suit, of its 
Jurisdiction, tp try it\td Conclusion. 

.(The.jurisdiction of a Court consists in its power to 
entertain suits, and when once a suit has been pro¬ 
perly entertained, the jurisdiction is not removed 
unless it is specifically so done by the order of a com- 
^■'Ithority. Once the suit has been entertained, 
the remaining proceedings taken therein are not taken 
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by reason of any particular territorial ju.isdiction, but 
in the exercise of the powers vested in the Court to try 
suits generally and consequently the only time at which 
the territorial jurisdiction comes into operation is at 
the time of filing the suit. Once the Court has seizin 
of the case it has jurisdiction to try it to its conclusion 
unless there is any reason for holding that that juris¬ 
diction has been removed though the subject-matter of 
the suit may be transferred to another Court in the 
meanwhile. (^Phillips and Venkatasubba Rao, J J.') 
CHOKKALINGA PII.LAY V. Velayudha mudaliar. 

47 M. L. J. 448 ; A. I. R. 1925 Mad. 117. 

- ■ —S. 16— Mortgage decree—Suit for declaratioic 

of invalidity—Property 7 uithiti Jurisdiction bitt decree 
obtained outside—If a suit for land. 

A mortgage decree was obtained in Benares, the 
lands being situated in Patna. A suit to declare the 
invalidity of the mortgage decree was instituted in 
Patna. Held, it was not a suit for land within the 
meaning of S. 16 , C. P. Code. If an application to 
execute the decree had been put in’that would consti¬ 
tute a cause of action within the meaning of S. 20 , 
C. P. Code ; otherwise the lower Court has no juris¬ 
diction to entertain the case (Das and Maepherson,. 

//.) THE Benares Bank, ltd. v. Surendra 
Narain Singh. A. I. R. 1924 Pat. 831. 

■ - '■ ■■ Ss. 16 (d) and 20 (c) — Suit for declaration 
that a will is a forgery—Deterjniuation of right to 
immoveable property—Cause of action — Jurisdiction. 

A suit by a Hindu reversioner for a declaration that 
a will set up by the widow of the last male owner w as 
a forgery and for its cancellation can be instituted 
under S. 20 (e), C. P. Code, in a Court having juris¬ 
diction over any one of the places where any part of 
the properties dealt with by the will is .situate. Such 
a suit is not one falling within S. 16 (d) of the C. P. 
Code. In a suit to set aside a will the plaintiff’s alle¬ 
gation of interest and the threat to his rights ar^. parts 
of his cause of action and where the properties are 
situate within different jurisdictions part of the cause 
of action arises under each jurisdiction. (Hrishnan 
and Venkatasubba Rao, JJ.) NITTALA ACHAYYA v. 

Nittala Yellamma. 

43 M. I, J. 615 : 72 I. 0. 920 : (1922) M. W. N. 834 : 

16 L. W. 785 : A. I. R. 1923 Mad. 109- 

-'S. 16 (e)— Suit for mesne profits—Land 

situated outside British India. 

A British Indian Court can entertain a suit to re¬ 
cover mesne profits of lands situated outside British 
India, against defendant residing within its jurisdic¬ 
tion. The proviso to S. 16 makes it clear that even 
although a wrong to immoveable property is alleged 
yet where the relief sought can be entirely obtained, 
through the defendant’s personal obedience, then the 
suit can be instituted either in the Court within the 
local limits of whose jurisdiction the property is situate, 
or in the Court within the local limits of whose juris¬ 
diction the defendant actually and voluntarily resides, 
or carries on business, or personally works for gain. 
(Macleod, C. J. and Shah, J.) MaHADEO z'. RaMA- 
CHanDRA. 23 Bom. I. R. 903 : 

46 B. 108 : 68 I. C. 510 : A. I R. 1922 Bom. 188. 

-- Ss. 17 and 20— Cause of action—Sale of goods 

—Agreement to pay price ajtd render account — Forum. 

Where a firm at Sialkot instituted a suit in . the 
Sialkot Court against a commission agent carrying on 
business at Calcutta for sale proceeds of hides sent by 
the former to the latter for sale on commission, and it 
appeared that the money was to be payable at Sialkot 
and the accounts were to be rendered there, held, that 
the Court at Sialkot had jurisdiction to try the suit. 
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26 P. K. 191 S Kef. ( /ifoat/ii’ay nud Ahditl Qadiry //.) 

I.Al. SINOH HaJI KaDIR HAKHSH. 

3 Lah. L. J. 499 : 69 I. C. 424 : 

A. I. B. 1922 Lah. 36 l2). 

--S. 20. 

Accounts. 

Cause of action. 

Contract. 

Debtor and Creditor. 

Leave to sue. '• 

Partnership. 

Place of suit. 

Kes dence. 

Tort. 

Accounts. 


_S. 20 (c)— Accounts — Principal atui agent — 

Pcndttton of accounts — Forum. .u « 

The plaintilf was a trader in grain at Bilsi m the o 

district of Budaun in the Ignited Provinces. The defend- a 
ant was a commi.ssion agent at Bombay of the pc^ka g 
adatia type corresponding to wliat is known m tng- 
land as del crcdcre agent, that is to say, an agent or p 
factor who, being entrusted with the goods of his 3 
principal to dispose of to the best advantage, is in law- 1 
ful posse-ssion of them with a general power to deal K 

with them without reference to his principal but gua¬ 
ranteeing the solvency of the sub-purchasers, and 
while entitled to charge again.st his principal his expen¬ 
ses and entitled also to an indemnity from his pnncipal > 
against all losses resulting from carrying mit his duty, 
is under an obligation to pay to the plaintiff, his prin¬ 
cipal, the amount due after the accounts have been 

properly .settled. The plaintiff brought a suit in Bu- 1 

daun for recovery of money alleged to be due Lom the 
defendant commission agent on account of profits on 
sales impioperly retained by the defendant. Held, 
that tne mere fact that payments had been made by 
post and statements of account sent by post to Budaun 

was not conclusive of the question of where payment 

ought, under the contract, to be made. 1 he contract 
of agency having been made by correspondence anc 
the defendant having agreed to act as plaintiff s agent 
by a letter sent from Bombay, the Budaun Court had 
no jurisdiction. Unless the contract clearly indicated 
the contrary, an agent of this kind who became a 
factor entrusted with the goods of his principal with 
wide powers lias an eventual liability to accoimt to his 
principal but the accounting must necessarily be done 
at the place wliere all the business is transacted. 
{Walsh, A C. /. and Neavc, /.) TIKA EaM y. 
DaULaT Ram. 46 A 46o : 22 A. L. J. 591: 

80 I. C. 661 : L.R. 6 A. (Civ.) 9 : A.I.R. 1924 All. 630. 

_S. 20 —Accounts — Suit for, by principal 

against agent—‘Place inhere contract ivas made or^ per¬ 
formance was due or refusal to account took place is the 
place of suing. 

The cause of action in a suit for accounts against 
an agent arises at the place where the contract of 
agency was made or where it was to be performed and 
where the refusal to account took place. 

The plaintiffs were grain dealers at S. 1 he defendants 
were commission agents doing busine.ss at K. 1 he plain¬ 
tiffs sent goods to the defendants to be .sold by them 
as commission agents at K. They accepted the plain¬ 
tiffs’ drafts., paid money at their request and hav-ing 
sold the goods credited the amount realised to fheir 
account. Later on, the defendants at the plaintiffs 
request purchased goods at K and .sent them abroad 
according to the plaintiffs’ directions to various consti¬ 
tuents. The defendants purchased goods at K and d«- 
patched them to S. and in doing so they adopted the 
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following procedure :—They drew money from the 
K branch of a certain Bank and handed over the 
railway receipts to the Bank which transmitted them 
to the S Branch to be handed over to the plaintiffs on 
payment of the price of the goods received. Some¬ 
times the plaintiffs sent money to K and drew the 
same by means of hundies and vice versa. The defend¬ 
ants also used to draw hundis upon the plaintiffs. 
Shortly put, the defendants were put in funds by 
various ways, such as (a) actual remittance of money, 
(^) hundis sent by the plaintiffs drawn in favour of 
the defendants, (r) defendants drew upon plaintiffs 
and sold the hundis to the Branch at K, etc., etc. The 
plaintiffs instituted the suit on the following allega- 
tjons .—That there were mutual dealings between the 
plaintiffs and the defendants and that the latter re¬ 
ceived from the plaintiffs by way of loan Rs. 

out of which they paid Ks..leaving a balance 

Qf Ks.due to the plaintiffs. They further claimed 

a«um*of *Rs.on account of the profits of the 

grain transactions. ^ ^ 

Held, that it was a suit for an account by a princi¬ 
pal against an agent and that the Court at S. had no 

iurisdiction to try the suit but that only the Court at 

k had the jurisdiction. (Case-law discussed.) 
{Alulul Raoof and Jai Lai, JJ^') RAM 1)AS UTTAM 
CHAND V. DHANPAT DIWAN Chand. 

6 Lah. 163 : A. I. R. 1925 Lah. 387. 

_S. 20— Accounts- Suit by principal to recover 

money from agent—Forum of suit. 

Where the principal and agent are cariyingon busi¬ 
ness in different places, the former cannot call upon 
the latter to render accounts at his Own place of busi¬ 
ness on the ground that goods were sent from such 
place, unless there was an agreement to that effect. 
A suit for money in such a place is not maintainable. 
{Afartineau, /■) THE FIRM PRITHI SiNGH JAMA- 
YAT RaI V. the firm HaRSUKH DaS. 

A. I. R. 1924 Lah. 693. 


Cause of Action. 

_^S. 20^Cause of action—Suit for refund of 

(Toer-cherge demanded by a foreign Railway—Cause of 
action partly at place where goods were consigned. 

Where the suit is for refund of over charge demand¬ 
ed from a consignee by a foreign Railway the cause 
of action arises in part at the place where the contract 
for carrying was made and so the Court at the latter 
Dlace has jurisdiction to try the suit. {Stuart, /.) SrI 

New as z'. E. I. IL Co. L. R. 6 A. (Civ.) 396 : 

88 I. C. 676 : A. I, R. 1926 All. 823. 

- Ss. 20 and 21 —-Cause of action — Suit for 

rent— Jurisdiction—Residence of defendant—Waiver 

of ohieciion — B. T. Act, S. I44* 

Reading Ss. 20 and 21 of the C. P. Code together 

I with S. 144 of ‘he B. T. Act a suit for rent may be 
instituted in the Court within the local limits of the 
iurisdiction of which lies the property m r^pect of 
which a suit for possession may have been brought. 
This however does not exhaust all the provisions of 
S 20 , C. P. Code. els. (fi) and {b) of S. 20 , C^P. Code 
allots- a landlord to institute a suit for rent where the 
tenant resides. This must obviously be limited .0 
cases where the landlord seeks a decree for money. 
Where, however, the landlord seeks a decree for rent 
as also ejectment under S, 66 of the B T. Act the suit 
must be treated as one for the recovery 

nroperty within the meaning of S. 16 ( 4 ) C. P. Code 

and can consequently be instituted in the Court with¬ 
in the local limits of whose jurisdiction the property is 
situate. A suit for the recovery of rents of lands situ¬ 
ate in one district may be brought in another district 
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where the defendant is re.siding, although in such suits | 
the plaintiff s title to the land in respect of which the 
rent is sought to be recovered may incidentally comt 
in question- (^Mookcrjcc and Cholzner, //.) KUNJA 
MOHAN CHAKRAVARTHY t/. MaNINDRA CHANDRA 
ROY CHOWDHURY. 

27 C, W. N. 542 : A. I. R. 1923 Cal. 619. 

_S. 20 (c)— Cause of action—Collusive and 

fraudulent decree—Suit to set aside decree — Jurisdic¬ 
tion of Court 

Plaintiff obtained a decree against a person and 
attached his properties at Amritsar. The defendant 
who professed to have a decree of the Ferozepur Court 
against the same person got it transferred to Amritsar 
and applied for rateable distribution along with 
plaintiff. Thereupon the plaintiff sued for a decla¬ 
ration that the decree obtained by the defendant was 
fraudulent and collusive fields that the Amritsar 
Court had jurisdiction to try the suit 25 A. 48 : 37 A. 
189 : 39 A. 607 Rel. t^AUlul Rooofy y.) ilALLA MaL 
V. Jagan Nath. 

72 I. C. 392 : A. I. R. 1924 lab. 398. 

-S. 20 —Cause of action — Jurisdiction — Carry¬ 
ing on bttsitiess—Oldcction to inrisdtction. 

Where there has been no failure of justice an ob¬ 
jection to the place of suing could not be entertained 


on appeal. 

It is doubtful whether the mere letting of house pro¬ 
perty through an agent can be said to be carrying on 
business. A contract is concluded where it is accepted 
and the place of suit in respect of its breach is the place 
where it was concluded or the place where it ought to 
have been performed. The mere sending of a cheque 
from a particular place towards the contract does not 
give rise to a cause of action in that place. (^Campbell., 
/.) SOHAN Singh7.-. Riddxck. 

66 I. C. 865 : A. I. R. 1922 lah. 164. 
- , -S. 20 (c) —Cause of action arising in part at a 

partietdar place—Jurisdiction of Courts to try the suit. 

In a case where plaintiff sent goods from Sialkot to 
defendant at Calcutta to be sold there and the money 
realised from the sale was payable at Sialkot, and the 
plaintiffs sued the Defendants for the money in Sialkot 
Court, Heldy that the Court at Sialkot has jurisdiction 
to try the suit. 26 P. R. 1918 referred to. l^Broadiuay 
and Abdul Qadir, //.) LaL SINGH v. FIRM OF HaJI 
KaDIR. 3 Eah. L. J. 499 : 69 I. C. 424 ; 

\ A. I. R. 1922 Lah. 36 (2). 

- S. 20 (c) —Cause of action—Commission agent 

—Suit for price of goods entrusted — Jurisdiction — 
Offery acceptaTice — Mo7tey intended to be paid to Priti- 
cipal. 

The plaintiff, a permanent resident of a place 
within the jurisdiction of the District MunsiPs Court 
of M, went to Madras where he and the defendant 
talked and settled about the commission to be paid to 
him. He told defendant in Madras that he would 
consign goods directly to him or to others who would 
. be directed to deliver to him. Plaintiff sent goods to 
a firm at Madras with instructions to deliver them to 
the defendant.. He also wrote to the defendant asking 
him to sell them and send the amount. The firm de¬ 
livered the goods to the defendant, who wrote to the 
plaintiff stating that he would send the amount after 
selling the goods. In a suit instituted by the plaintiff 
in the Munsif’s Court of M. to recover the price of the 
goods delivered to defendant as commission agent on 
behalf of plaintiff, held that the money was intended 
to be paid to the plaintiff at his native place, that 
part of the cause of action therefore arose w’ithin the 
jurisdiction of Court M., and that ^hat Court had juris¬ 
diction to try the suit. The making of an offer may be 
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part of the cause of action, but this means not the 
posting of the offer but the receipt of the offer. The 
receipt of the acceptance when the contract is 
complete is a part of the contract. (Rarnesam. J.) 

Chemalafati Vencata Reddy v. NataraJa 
Seiti 46 M. L. J. 371 : 19 L. W. 499: 

34 M. L. T. 116 : (1924) M. W. N. 336 : 

A. I. R. 1924 Mad. 789. 

-S. 20 (c )—Cause of action—Sale of goods by 

Calcutta Firm to Madras Firm—Payment of price by 
hundis—Suit for recovery of money overpaid — Forum^ 

Plaintiff a firm of merchants carrying on business in 
Madras purchased goods from the defendants at 
Calcutta firm. The arrangement as regards payment 
of the price was that the money was to be paid by 
means of hundis drawn by the defendants on the 
plaintiffs. The hundis were to be presented at Madras 
along with the railway receipts for the goods. In the 
course of their dealings, the defendants drew a hundi 
in their favour for price of goods sold and endorsed it 
to a hundi broker in Calcutta. The hundi was even¬ 
tually presented to the plaintiffs in Madras and paid 
off. The plaintiffs then sued the defendant at Madras 
for recovery of a sum of money alleged to have been 
overpaid by means of the hundi. On a question, 
arising as to whether the Madras Court had 
juri.sdiction to entertain the suit, heldy that a part of 
the cause of action arose in Madras as the payment 
was made in Madras and that under S. 20 (^c') of the 
Civil Procedure Code the suit was maintainable in the- 
Court in which it was brought. Where a person 
outside Madras draws hundis, on a firm in Madras 
which under the contract, the Madras firm has to 
honour and pay when presented to them in Madras^ 
the payment cannot be considered to be made when, 
the hundi is negotiated by the drawer outside Madras 
but only when the payment is actually made by the 
firm in Madras on the hundi. (^Krishnatt and Wallery. 
//.) PONNUSWAMI AIYAR AND NaRAYANaSWAMI' 
AIYAR V. DaMODAR HUNSRAJ. 46 M. L. J. 82 r 

47 Mad. 403 : 19 L. W. 168 : 34 M. L. T. 7 : 
(1924) M. W. N. 178 : 79 I. C. 800 ; 

A. I. R. 1924 Mad. 464. 
-S. 20 —Cause of actioti—Fraud. 

Discovery of the fraud is not part of the cause of 
action. The cause of action is the fraud (^Schwabey. 
C. J, and Wallacey /.) PaRAMESWARA PaTTAR z/. 
VIYATHAN MaHEDEVI alias THE VaLIA THAMBU- 
RATTI. (1922) M. W. N 841 : 72 I. C. 982 t 

A. I. R. 1923 Mad. 272. 
-S. 20 (c )—Cause of action — Meaning. 

The w'ords ‘cause of action’ mean the whole bundle 
of material facts which it is necessary for a plaintiff 
to allege and prove to obtain the relief he claims in 
the suit. {^Krishnafiy J.) NlTTAl.A ACHAYYA v. 

NITTALA Yellamma. 16 L. W. 786: 43 M. X. T. 615; 
72 X.C. 920: (1922) M.W.N. 834: A.I.R. 1923 Mad. 109. 

-S. 20 (c)— Cause of action—Scope of. 

Where a person employs an agent to sell his goods 
in certain districts and in breach of their agreement 
he sold the goods in some of the districts through 
other agents, heldy in a suit for damages for breach of 
contract, the sale through other agents was part of the 
cause of action and such a suit can be filed in the 
district where the w'rongful sale took place. {Oldfield 
and Ramesaf/ty J J.) RaIPUR MANUFACTURING CO. 

V. Venkata Subba Rag. 70 I. C. 284 : 14 L.W. 341. 
— - ‘S: 20 (c) —Cause of actiott —What is—Goods 

sent for sale at place X —Suit for ‘wrongful sale. 

The term ‘ Cause of action ’ means the w’hole 
bundle of relevant facts which a plaintiff must allege: 
and prove to enable him to succeed. 
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Where goods are sent to place A to be sold there | —Ancestral home of defendant ^vitkin iuris- 

ind a <ale takes place in contravention of instructions, ’ diction. 

a suit for damages will lie at place -V. {liakcrA Where a suit is brought on two contracts, one of 
J C and Fndeaux. A. J. C .) FIRM JOHAKMAI. i which was entered into outside the jurisdiction of the 
KUDMAL re SUNDERLAI. NRAYANI>AS. Court, the portion of the plaint regarding that part of 

A. I. R. 1924 Nag. 308. the claim was retuimed for presentation to the proper 


A. I. R. 1924 Nag. 308. 

_S. 20 (c )—of action — FUdce — Forum. 

The place where the cause of action arises m respect 
of a pledge must be determined with reference to the 
terms of the original contract and not by subsequent 
negotiations thereafter, otioal. A. J C.) TEK 

( HAND V. MaH.ADEO. 65 I. C. 65 : 

A. I. R. 1922 Nag. 127. 

_S. 20 (c )—Cauee of action. 

Where several shops were owned by the plaintiffs 


Court. Heldy that the mere fact that defendants had 
their ancestral home within the jurisdiction of the 
Court though they actually resided outside such limits 
would not give the ('ourt jurisdiction. {.Walsh and 
Wallace. J J.) KiSHORI LaE Z’. RAM SUNDER. 

64 I C. 688 (1) : 19 A. L. J. 822. 

■ ■■ ■ S. 20— Contract—Breach of—Property in 
thing Purchased passing to vendee at one place—Price 
paid partly at another place—Vendec can sue at latter 


andseuaiate were kept in respect of them but | for return of purchase money on ground of 


and sepaiaie ^ , 

the transactions relating to one shop were with the 
defendant’.s consent entered in the accounts of the , 
other shops and the whole set of transactions treated ! 
by the defendants in a cross suit filed by them as , 
forming one cause of action and one account. If eld, , 
that the accounts in regard to each shop cannot pro- . 
perly be treated as entirely separate causes of action. 
{Daniels, A. /• C-) lb\NKK I>AI. Z'. KaNHAIY A LAL. . 

A. I R. 1922 Oudh 124. , 

_S. 20 {(i)—Cause of actiou—.Meaning of. 

A cause of action includes every fact which it woujd ; 
ije necessary for the plaintiff to prove, if traversed, in [ 
order to support his rights to the judgment of the ! 
Court. {Wazir l/atan, A. J. C.) MaHOMKD 
Hamiddui.dah Khan v. FakhrJahan Bkgam. | 
8 0. L. J. 650 : 65 I. C. 452 : A. I.R. 1922 Oudh 109. 

-^S. 20— Cause of action —Lex loci. ' 

The law of the place where a marriage is contracted 
determines the validity of a marriage. {Robinson, J.) . 
Ma Twe V. Lwe HaIN. 22 Cr. L. J. 123 : • 

59 I. C. 555 : 13 Bur. L. T. 105. j 

-S. 20 (c)— Cause of action — Assignment — If 

Pa*'t of—\Aesting of properties in Official Receiver. j 
Where on an order of adjudication, property of a 
firm vests in the Ofiicial Receiver, such vesting is part 
of the cause of action in a suit on behalf of the firm 
against a third party, inasmuch as such vesting has to , 
be pleaded and if traversed, proved. “Cau.se of action” • 
defined. {Rupc/iand Bilaram, A. J. Cf) THE i 
Official Receiver z/. Naraindas Lotakam. ; 

89 I C. 493. 

-S. 20— Cause of action — Conduct alleged as J 

cause of action if determines forum. \ 

Where the plaint alleged that on account of de¬ 
fendants’ dishonesty or negligent conduct and derelic- > 
tion of his duty as agent, the plaintiff had suffered a ^ 
Joss, field, the cause of action accrued at the place | 
where the conduct complained of occurred. 6 S. I,. R. ' 
i 8 i Dist. ( 1912 ) I S. L. R. 93 Foil. {Kennedy, J. C- 1 
and Raymond, A. J- O.) FIRM OF GhaNDaJI ! 
KhUBAJI V. FIRM OF DEVJI LADHA 

A. I. R. 1924 Sind 22. j 

Contract. ' 

■■ ■ S. 20 (c)— Contract for delivery of goods — 1 

Breach. \ 

Where a contract was made in Bengal for delivery 1 

of goods in Bengal, the mere despatch of goods from a j 
place in the United Provinces does not give rise to a 
cause of action enforceable in the courts of the 
United Provinces in respect of the breach of the 
contract. {Ryves, /.) PURNA CHAND AmIR ChaND 

V. JODH kaj Ram Kumar. 66 l. c. 501: 

A. I. E. 1922 All. 448 (2). 
-——S. 20 (c)— Contract—Claim outside furis- 


breach of -warranty. 

Where a thing is purchased at C. and the property 
passes to the vendee, but where part of the purchase 
money is paid at D. to which place the article is sent, 
a Court at D. has jurisdiction to try suit by vendee for 
return of purchase money on the ground cH breach of 
warranty by the vendor. {B. B. Chose, J.') ADAM 
SaJAN & Co. c/. ASUTOSH lUNDOPADHYA. 

A. I. R. 1926 Cal. 100. 

-S. 20 (c)— Contract—Breach of—Place of 

delivery—Not instituted in. 

The plaintiff firm residing in Gujranwalla arranged 
with defendant firm residing in Calcutta to purcha.se 
certain goods and send them to Gujranwalla ; the 
plaintiff-firm was to send the money to Calcutta to 
the defendant. The plaintiff remitted Rs. 8 oo to the 
defendant and the latter consigned the goods to itself 
in Gujranwalla, .sending the railway receipt by value 
payable post for the balance of the price. The 
plaintiff refused to take delivery of the railway 
receipt through the value payable post and it was 
returned to the defendant. Subsequently it turned out 
that the goods were lost and the plaintiff sent the 
balance of the purchase price and asked for the deli¬ 
very of goods. The defendants could not comply with 
the plaintiff’s request. In a suit for damages instituted 
by the plaintiff at the Gujranwalla ('ourt held that the 
goods had to be delivered under the contract at Guj¬ 
ranwalla, that the non-delivery formed a part of the 
cause of action and that the plaintiff’s suit was main¬ 
tainable in the Gujranwalla Court. 39 M. 195 ; 
77 P. R. 1909 ; 6 $ 1. C. 282 ; 43 A. 334 referred to. 
{Scott-Smith, /.) firm of JAGANNATH DIWAN 
CHAND V. JAGANNATH MO'l I LaL. 71 I. C. 88 .• 

A. I. R. 1924 Lah. 349. 

--S. 20 (c )—Contract for sale of goods—Place 

of delivery — Breach. 

Plffs. carrying on business at Amritsar brought a 
suit in the Court of Amritsar against a firm carrying on 
business at Bombay for damages for breach of a con¬ 
tract made in Bombay, to sell goods to plffs. Held, 
that delivery of the goods by the defts. to the Railway 
Company in Bombay for being despatched to Amritsar 
would, by S. 98 of the Contract Act, have operated as a 
delivery to the plaintiffs and the Railway Co. would 
I have held the goods as agents of the plaintiffs, con- 
; sequently no part of the cause of action arose at 
I Amritsar. {.Martituau, Jf) NaND LaL DaS MaL 
i V. Mian Mahomed ali. 67 I. C. 188 (1) : 

A. I. R. 1922 Lah. 474 (2). 

-S. 20— Contract—Place of suit—Contract Act, 

S. 2. 

Where plaintiffs from Ludhiana asked defendants at 
Gonda for quotations and the terms and the defendants 
by post card sent their terms and asked the plaintiffs 
to wire if they w’anted goods and the plaintiffs did so. 
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Heldy the post card was only an invitation for an ofter 
in the same way as a catalogue of goods sent out by 
any shop or business %ni and not a proposal within the 
.meaning of the Contract Act. The contract was com¬ 
pleted at Gonda where the proposals were received by 
the wire acceptance signified and therefore was cog¬ 
nizable not by Ludhiana Court but by Gonda Court. 
{Wilherforce , /.) DURGa PaRSHAD MUTSADDI LaL 
V. RULIA MaL. 4 Lah. L. J. 176 : 65 I. C. 282 : 

29 P. L. R. 1922 ; A. I. R. 1922 Lah. 100. 

■ —S. 20 (c) — Contract—Cause of action—Place 

of payment. 

Where money payable to plff, is, according to the 
contract to be paid at one place but is made payable 
in another place owing to the plaintiff’s own default, 
advantage cannot be taRen of that fact to give plain¬ 
tiff a choice of forum. {^Leslie Jones., J.') FIRM OF 

Damri Shah Thakur Ram v. Firm of Rulia 
• MaL DOGAR MaL. 17 P. L. R. 1922 : 

64 I. C. 387 : 2 Lah. L. J. 555. 

-S. 20 ( 0 )— Contract—Sale of floods—Suit for 

Price — Jurisdiction. 

Where according to the terms of a contract for sale 
•of goods, the price is payable at a certain place, a suit 
for damages for breach can be maintained there. 
iKotwaf A.J.C.) Bolton t>. Harjiwan Ullabh- 
JIVAN. 89 I. C. 181. 

-S. 20— Contract—Refusal to take the delivery 

at Akola—Place of suing. 

The defendants had by wire ordered the plaintiffs to 
send to them at Akola certain bags of grain. The 
price was agreed to be paid at Khurai. The plaintiffs 
sent the bags by train to Akola and also sent the in¬ 
voice. but as the defendants did not send the money 
they sent the Railway receipt to their own agent at 
Akola and gave a notice to defendants to take deli¬ 
very of the goods and pay the money to the agent. 
As defendants failed to pay the money the plaintiffs 
ordered him to sell the goods. The goode were sold 
at a loss for which the plaintiffs brought the suit. 

Heldy that the breach of contract occurred at Akola, 
and therefore the cause of action arose wholly at 
Akola and the Court at Khurai had no jurisdiction. 
{.Baker, J. C.) GaNPATLAL v. BILASRAI RaMJIDAS. 

A. I. B. 1924 Nag. 18. 
—— S. 20 (c) —Contract for sale of goods—Breach 
— Damages—Place of suit. 

The plaintiff was a resident of Yeotmal. The de¬ 
fendants carried on business in Bombay as commission 
agents, The plaintiff sent some bales of cotton to the 
^defendants for sale in Bombay. He alleged that the 
defendants did not sell the bales on the day when they 
were instructed to sell them, that they described them 
as of a quality inferior to the real quality and that 
they thus failed to realise their proper value. He sued 
tfor damages occasioned by the defendant’s conduct in 
the Court of the Subordinate Judge Yeotmal. Held, 
that suit was properly framed. {JCotwal, A. J. C.) 
Chagan Lal V. Aboobakar Abdul Rahman & 
Co., BOMBAY. 72 I. C. 485 : A. I. R. 1923 Nag. 167. 

--S. 20 (c) — Contract—Cause of action — Per¬ 
formance of—Place where mostey is payable — Forum. 

The cause of action in suits arising out of a contract 
arises at the place where the contract was made or 
the place where the contract was to be performed 
or performance completed or at the place 
where in performance of the contract any money to 
suits relate was expressly or impliedly pay¬ 
able. {Drake-Brockman, J.C.) JodraJ v. Byram. 

7 N. L. J. 25 : 83 I. C. 309. 

^ 20— Contract—'^Cause of action'* meaning 

•‘Causes based on contract of insurance—Cause of 


C. P. CODE (V OF 1908), S. 20—Contract. 

action does not include damage to insured property. 

For the purposes of S. 20 of the Code, the words, 
‘cause of action ’ so far as suits on contract are 
concerned include the making of the contract 
and the performance or completion of the perform¬ 
ance of the contract and the payment of money 
under the contract, and that in cases based on contract 
of insurance they do not include the loss or damage of 
the property insured, which is merely a cause of the 
cause, and is not even a proximate cause since the 
real cause of action is the failure to pay the money 
due under the contract and the primary cause of that 
cause is the contract itself, the destruction of the pro¬ 
perty being only a secondary cause which is purely 
accidental, being due merely to the nature of the 
particular kind of contract under consideration. The 
meaning of the expression “ cause of action ” in the 
section in question when applied to suits based on 
contract, should be ascertained by a consideration of 
the meaning of the expression in the past in the course 
of the development of such legislation in India and 
the case-law thereupon, and not by reference to any 
English decision on the construction of any English 
Statutes. (Heald and I,entaigne, JJ.') THE JUPITER 

General Insurance COMPANY, Ltd. Abdul 
Aziz. 1 Rang. 231 : 76 I. C 482 : 

A. I. R. 1924 Rang. 2. 

-S. 20— Contract—Suit for damages for breach 

of contract of sale of goods delh'erable at Karachi 
though contract was made at Lyallpur can lie at 
Karachi. 

Cause of action consists of every fact which is 
material to be proved to entitle the plaintiff to succeed, 
every fact which the defendant would have the right 
to traverse. In a suit for damages on a breach of 
contract the cause of action consists of the making of 
the contract and of its breach in a place where it 
ought to have been performed ; thus where the con¬ 
tract was to be completed at Karachi though made 
elsewhere, suit for damages can lie in Karachi, {Kin¬ 
caid, J.C. and Aston, A.J.C.) KOOVERBHAN SUKH.A- 
NAND S'. Louis Dreyfus and Co. 

79 I. C 30 : A. I. R. 1925 Sind 132. 
-S.20— Contract—Delivery at Karachi — Pay¬ 
ment at Peshawar—‘Karachi Court has Jurisdiction. 

Certain contracts for import of goods were executed 
at Peshawar and both the parties had their places of 
business there but one of them had also a branch 
office in Karachi. As to the mode of payment the con¬ 
tracts provided that the documents for the purchase 
of goods would come through a Bank, i‘e., the payment 
for the goods was to be made in Peshawar. The con¬ 
tract w'as for the sale and purchase of certain goods 
and the property in these goods passed under the terms 
of the contract to the applicants as soon as they arrived 
in the Karachi Harbour and the responsibility for any 
loss or damage to the goods was entirely theirs from 
that moment. 

Held, that the parties contemplated the perform¬ 
ance of the contracts in Karachi, a part of the cause 
of action therefore arose in Karachi and therefore 
Karachi Court had jurisdiction to entertain a suit in 
respect of the contract, i Lah. 22 Dist. {Kcmzedy, 
J. C aiui Raymond, A'. J C.) FIRM OF KhaLSA 
Bros. v. Hari Ram Sri Ram & Co. 

17 S. L. R. 164 : A. I. R. 1924 Sind 29, 

-S.20— Contract—Breach of — Arbitration Act, 

S. II. 

J, K. Cawnpore firm sold at Cawnpore certain 
•goods to S and Co. Karachi firm the goods being 
subject to inspection on arrival at Karachi in the 
presence of the seller’s representative. There were 
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other terms giving; the buyers the right after such ins- j 
pection to reject the good> and recover the price or , 
accept them witli an allowance. J. K. faded to con¬ 
sign an> goods. S. anu <■(). went to arbitration under 
an arbitration clause in the ct)ntract and sought to 
have tlie award filed in the District Court at Karacln. ^ 
Held, that the Court was bound by the decision in j 
6 S, 1.- K. 97 that as a suit would lie in Karachi at the 
instance of tlie l)uyers for breach of the contract part 
of which was to be performed bv passing the goods in 
Karachi an application to file an award under S. ii of 
the Arbitration Act lay in the I>istiict Court at 

Karachi. , 

i^Qiou're) Whether the part of the contract which 

was to be performed in Karachi was susceptible of 

individual performance in Karachi independently of the 

fate of another and distingtiishable part of the contraQ 

. to consign the goods under the railway receipt m 

tlie l)uyer’s name and if not whether the buyers could 

have brought a suit in Karachi. 

Whether in this respect 6 S. K. K. 97 does not re¬ 
quire consideration. 18 I. C. 31 b, Kef. (A i'fnp„ A /. 
c.) MtssKS. C.H. Penny 7-. Messrs atrauss and 
('f) I TO 94 I. C. 674 ; 15 S. D. E. 74 : 

A. I. K. 1922 Stnd 32. 

Debtor and Creditor. 

S. 20 Debtor and creditor^Suit for 


ntoney must be presumed to have been agreed to be 
made at the place of residence of the seller or the 
lender as the case maybe. {^Banerjce, J.) BanGALB 

Mae V. (Janga Ram. 

71 I. C. 431 : A.I.B. 1923 All. 465 (l). 

Leave to sue. 

S. 20 —Lcai c to sue. 


„„„cy ‘ C,;irt u;lhu, the loeal 

limits of whose iurisdictiou the eausc of aetiou wholly 

or lu Part arises"— Bortunver ami surety resident lu 

//yderabad, Der, an—Lender's place of business in 
Secunderabad—Repayment out of bornnver s monthly 
salary from Xizam's 'rreasury. . 

In 1891. the Selladar of the Nizam s 1 nme Minister, 
Hyderabad, Deccan, borrowed Ks. 40.000 
money-lender who carried on business at Secunderabad 
and executed a bond promising to repay the lender the 
said sum with interest at i\ percent, in the form of 

monthly payments of Ks. 1,000 by the Nizams Irea- 

sury, Hyderabad. His Secretary also sent a corres- 
Donding letter to the Treasury authorising such pay¬ 
ments by deductions from the Prime Minister s salary 
and also another letter to the lender to a -similar effect. 

On 30lh March, 1994. ibe Ministers Private 
tary wrote a letter to the lender saying, inter alia, that 
“ in future whatever money is received out of tl^ sav¬ 
ing will be sent to you every month from this othce ; 
and on the .3tb April. 1904. a letter to the Secretary 
of the Office of Orders from Sarkar , wherein he 
stated that “ it is also expedient that it may be settled 
by you what amount out of the savin!! of the feeding 
money of hor.-es will be sent monthly towards payment 

to Hansilal." . . . i- * r * 1 ,.=. 

In 1911 , the lender instituted, in the Court of the 

Civil ludge,Secunderabad, a suit against the represen¬ 
tative of the Silladar as the principal debtor, and the 
representative of the Prime Minister as surety for the 

recovery of the sums lent. 

Held that, as the loan was contracted in Hyderabad 
and there was no promise, express or implied, by either 
defendant to pay at Secunderabad, the cause of action 
arose in Hyderabad, and the Court of the Civil Judge. 
Secunderabad was, therefore, not the proper forum for 
nroceedings to recover the money under S. 20 U) ot 
[he Code, 1908 . (Lord BlanesburSh'). 

BAHADUR BANSILAL ABIRCHAND ^^HUbAM MAH- 

BUB khan. 49 M.L.J. 806 : A I. R. 1925 P. C. 290. 

_S. 20— Debtor and ereditor — Suit for price 

of goods or for rectn>ery of money — Jurtsdiciion. 

Ordinarily, if goods are purchased or money ‘'' bor¬ 
rowed, the payment for the goods or repayment of the 


Where leave to sue was sought for but refused under 
S. 20 the suit cannot go on with the defendants on the 
record when no permission was granted by the Court. 
(iMaeleod, C J and Shah, Jf) MaHOMEDBHAI v,. 
Ai).yMjl. 46 Bom. 229 : 23 Bom. L, R. 1086 : 

64 I. C. 919 : A. I. E. 1922 Bom. 182. 

-S. 20 (b)— Leave to sue —Ex parte grant of. 

Leave to sue may be granted under S. 20 (^), C. P. 
Code, without previous notice to the defendant. (Ro¬ 
binson, C. J. and Hcald /.) THE INDO-BuRMA OIL 
FIELDS 7 . Burma Oil Company. Ltd. 

64 I. C. 794 : 11 L. B. E. 26. 

Partnership. 

-S. 20— Partmrship—Carrying on business^ 

explanation and meaning of. 

“Carrying on business” is used in S. 20 , C. P. Code,, 
as distinct from personally working ; of course a man 
personally working in a particular place is carrying on 
business, but a man may carry on business and thou¬ 
sands of people do, in a place where he does no per¬ 
sonal work of any kind, and a firm may be carrying on 
busine.ss at a particular place either through an agency 
or through a manager or by its servants without ever 
having left his own town of Delhi, 

“Carrying on business” means, in the section having 
an interest in the business transactions at a particular 
place ; a voice in wliat is done ; a share in the gain or 
loss as the case may be ; and some control, if not over 
the actual method of working, at any rate, upon the 
existence of the business. “Carrying on bu.siness’^ 
necessarily means making provision for the future. 

Winciing-up or disposing of goods with a view to- 
winding-up, is just a.s much carrying on business while 
it lasts, as purchasing goods or investing capital in 
carrying on business Selling of goods at a particular 
place is evidence of carrying on business there. Selling 
is the most important part of a business if any profits 
is desired to be made out of it. He still carries on> 
business if with a view to winding-up his business and 
preventing any further losses and committing a breach 
of the Insolvency Law, he proceeds to dispose of his 
stock. {H'alsh and IVallace, J J.') KiRPA RAM SlTA 
Ram V. Manoalsen Bishan Mal. 

19 A.L.J. 696 : 3 D. P. L. B. (AIL) 18 r 
65 I. C, 93 : A. I, B. 1922 AIL 367. 
-S. 20 —Partnership carried on in foreign ter¬ 
ritory—Residence of defendant in British Didia. 

A Suit for a dissolution of a partnership coirmenced 
and carried on in foreign territory is maintainable in 
British India if the plaintiff and the defendant were 
within the jurisdiction ot the Court. (Maeleod, C. /. 
and Shah J.) ISMAlUl HaJI HALIMBHAlt'. ISMAIL 

Abdul Kadir. 23 Bom. L. R. 543 : 631. C. 9f»9 : 

45 Bom. 1228. 


Place of suit. 

-S. 20 (c) —Place of suit—Lenin borroxved at S 

but repayable at II—Defendant residing at H — S, 
Court has no jurisdiction to try suit to recover loan. 

Where the loan was borrowed at S, but the defend¬ 
ants were residents of // and the loan was also re¬ 
payable at // the Court at S has no jurisdiction to en¬ 
tertain a suit for recovery of the loan. (Lord Blaties- 
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C. P. CODE (V OF 1908). S. 20—Place of Suit. 
burgh ) BUNSII-AL AHIRCHAND v. GHULAiM MA- 

habul Khan. A. I. R 1925 P.C. 290 (P.C.). 

__«S. 20— Place of suit—False allegations — 

Abuse of the process of court 

Where in order to bring a suit within the jurisdic¬ 
tion of a court of a particular locality, the plaintiff 
makes false statements knowing them to be false that 
is a fraud on the court and the court would have no 
jurisdiction to entertain the suit. (^Mears, C. J and 
Baneriee, /.) ABDUL GhaFUR v. NURUDDIN 
AHMAD. 71 I. C. 411 : 20 A. L. J. 984 : 45 All, 193 : 

L. R. 4 A. (Civ.) 28 ; A.I.R. 1923 All. 137 (2). 

-S. 20 —Place of suit—Conditions to be fulfil 

led. 

S. 20 provides that a suit may be instituted within 
the local limits of whose jurisdiction each of the de¬ 
fendants, where there are more than one, at the. time 
of the commencement of the suit, actually carries on 
business, and secondly in the alternative, within the 
limits of whose Jurisdiction any of the defendants at 
the time of the commencement of the suit, carries on 
business, provided that in such a case either the leave 
of the Court is given or a defendant who does not 
carry on business acquiesces in the suit being brought. 
{}Valsh and Wallace, JJf) Kirpa Ram Sita RaM 
J'. Manual Sen Bishal Mal. 19 A. l. J. 696 : 

3 TJ, P. L. R. (All.) 18 : 65 I. C. 93 ; 

A. I. R. 1922 All. 367. 

■ —S. 20— Place of suit—Goods ordered by V. P. 

Post. 

Where A at Kasganj ordered goods of H at Delhi 
and the goods were sent by V. P. P. and on taking de¬ 
livery A found that the parcel did not contain the 
goods ordered, whereupon he instituted a suit at Kas¬ 
ganj against B for damages, held, that the contract, 
though entered into at Delhi, was not completed till 
delivery was made and the goods paid for at Kasganj, 
that until such delivery and payment was made the 
goods remained the property of B at Delhi and that 
the Kasganj Court had jurisdiction to entertain the 
suit. {Pyves and Gokul Prasad, JJ.') RaM LaL v. 
BHOLa Nath. 42 All. 619 ; 18 A. I. J. 749 : 

89 I. C. 359 : 2 U. P. L. R. (All.) 254. 
" ■ S. 20— Place of suit — Suit for declaration 
that decree is void in the Court to lohich decree is 
transferred for execution. 

The defendants obtained a decree in the Small Cause 
Court of Calcutta. The suit was decreed ex parte. 
After obtaining the decree the defendants got it trans¬ 
ferred to the C‘ourt of Subordinate Judge of Sylhet 
within whose jurisdiction the present plaintiffs resided 
and applied for execution of the decree against the 
plaintiffs. The plaintiffs thereupon instituted a suit in 
the Court of the Subordinate Judge of Sylhet for a 
declaration that the ex parte decree obtained by the 
defendants in the Calcutta Small Cause Court was ob¬ 
tained by fraud was void and not fit to be executed. 
They also applied for the issue of an in junction against 
the defendant No, i restraining him from executing 
the decree. Held the Court was entitled to issue an in¬ 
junction and in order to grant relief it had the power 
to go into the question whether the ex pavte decree was 
obtained by fraud in which case it would be inopera¬ 
tive. {^Chatteriee and PearsoJt, //.) INDIAN PRO¬ 
VIDENT Co. V. Govinda Chandra Das. 

_ 27 C. W, N. 359 : A. I. R. 1923 Cal. 425. 

~ —S. 20— Place of suit—Cause of aciiotu-Hundi 

drawn in Cawnpore for acceptance and payment in Cal¬ 
cutta—Suit to recover sum Paid. 

Where a Hundi drawn in Cawnpore for acceptance 
^d payment in Calcutta is so accepted and paid in 
Calcutta and the plaintiff sued to recover the sum so 

Q, D.—VOL. 1—43 


C. P. CODE (V OF 1908), S. 20—Place of Suit. 

paid, held, that as the cause of action, would not be 
complete unless he proved the fact that he had accep¬ 
ted the Hundi in Calcutta on the due date, part of 
the cause of action arose within the Ordinary Original 
Jurisdiction of the High Court of Calcutta. {^Sander¬ 
son. C J. Mookerjee and Fletcher, JJ.') RAM CHUN- 
derGouri Shanker V. Ganpatram BISWANATH. 

69 I. C. 539 : 47 Cal. 683. 

-Ss. 20, 115— Place of sttit—Order as to — 

Revision. 

No hard and fast rule as to revision can be laid 
down in cases of decisions as to jurisdiction under 
S. 20 and each must be decided on its own merits. 
Ordinarily, interference in revision is inadvisable in 
such cases and should only be exercised in exceptional 
cases to remedy an injustice. Where the defendant is 
by law entitled to have the case tried at Patna it will 
be a grave injustice to him to insist on its trial in Jag* 
raon in the Punjab which will put him to a very great 
expense merely because the trial Court has erroneously 
held that the Jagraon Court has jurisdiction. {Moti 
Sagar, /.) THE FIRM SiTA RaM RAM DHAN v. 
The Firm Benarsi Das Puran Chand. 

77 I. C. 764 (2) : A. I. R. 1923 Lah. 565. 

-S. 20 (c)— Place of suit—Sttit to set aside ex 

parte decree obtained by fraud. 

A instituted a suit in Ferozepore against B, a resi¬ 
dent of Lahore. The serving officer wrongly reported 
to the Court that B was evading summons, and an ex 
parte decree was passed against him. B, thereupon 
sued A in Lahore to set aside the decree on the ground 
of fraud, held, that the suit was maintainable inas¬ 
much as, by the wrong report of the serving officer 
part of the cause of action arose in Lahore. 37 A. 189 
F. {Abdul Raoof, J.) RaM LaL ISHER DaS v. 
SaLIG Ram. 59 I. C. 2:7 P. W. R, 1921. 

-S. 20— Place of suit — Applicability to High 

Court. 

The application of S. 20 to High Court in the exer¬ 
cise of its original jurisdiction is expressly excluded bv 
S. 20 , C. P. Code. {Schwabe, C. J. and Wallace, /) 
PARAMESWARA PaTTAR V. VlYATHAN MaHEDEVI 
alias THE VaLIA THAMBURATTI. 72 I. C. 982 : 

1922 M. W. N. 841 : A. I. R. 1923 Mad. 272. 

-S. 20(c)— Place of suit — Contract to supply 

goods — Breach—Suit for damages at plcue where price 
was payable is maintainable. 

A suit for damages for the breach of a contract to 
supply goods can be brought at the place where the 
price is made payable under the terms of the contract 
42 All. 619 . Foil. {Kotval, A. J. C.) P. D. BOLTON 
V. HarJIVan. a. I.{R. 1925 Nag. 408. 

-S. 20 (c)— Place of-suit — Decree transferred 

for execution—Suit to restrain execution—If can be 
filed in the executing court. 

Where a decree of one court is transferred to 
another court for execution, a suit for an injunction 
restraining execution can be filed in that Court as part 
of the cause or action arises there. {Kinkkede. A. J. 
cf) SULTANALI Z/. BalaJI. A I.R. 1924 Nag, 413. 

-S. 20— Place of suit—Payment is due at cre‘ 

ditor's place in absence of express or implied specifica¬ 
tion. 

Where the parties have not expressly or impliedly 
agreed on any place of payment, the creditor is entitl¬ 
ed to be paid at his own place. Defendant selected 
some articles at A and ordered them to be sent to B. 
where he promised to purchase such of them as 
should be selected by his wife. The articles were 
accordingly sent to B and out of them some were 
selected by the defendant and the others with the 
price for the articles selected, were sent to A, After 
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this, further consignments were also to B. Held 
that there was an implied contract to pay at A 
and that the Court at A had jurisdiction to try a suit 
for the balance of the price. (^Kendall. A, J C.) 

RaJa mohannuo Mumtaz am Khan v. Lala 

GaNGA PEKSHAH. 82 I. C. 122 • 

A. I. R. 1925 Oudh 209. 

Residence. 

- _ ZO^Besidenre ‘vit/ihs notified afca-^Ltahi- 

lity to taxation of traders. _ 

In every case residence is a question of fact, and it 
must depend upon the particular circumstances. The 
General practice is to accept as the pei-son’s residence 
the place wliere throughout the year one would ordi¬ 
narily expect him to be founrl. The term residence is 

naturally a flexible one, but in the case of tiadere 
carrying on business outside their native place tlr^eir 
place of residence is manifestly the place where they 
earn a living and do their daily work nor does that 
place cease to be their residence because for purposes 
of rest or recreation or family ties, they occasionally re¬ 
turn to the family home where they and theii families 
have been brought up. i^Mcars. C> J> PitmaU. y.) 

The municipal board or barielly 

ala BaKSH. 22 A. L J. 4j7 : L- = 

79 I. C. 67 (2) : A. I. R 1924 All. 669. 

S.20 ie.)—ResidenceCarries on business^' 


—Personal presence or effort. , . 

In S. 20 (a) of the Code 'carr>’ing on business is 
used as distinct from personally working. It does not 
involve personal presence or personal effort: It means 
having an interest in a busines'^, a voice in what is 
done, a share in the profit or loss and some control 
upon the business. {IVals/i and Wallace. JJP\ KRIPA 

Ram I’. Mangal Sen. 19 a. L J. 696 : 

3 U P. L R. (All.) 18 : 65 I. C. 93 : 

A I. R. 1922 All, 367. 

-^S. 20— Residence—Carrying on business at a 

place. 

Where the defendants had no permanent omce at 
Amritsar but there was only a travel ling agent residing 
at that place who secured orders for them and forward¬ 
ed them to the Head Office at Calcutta, but he had 
no power to enter into any contract or to receive any 
on behalf of he defendants. Held, that the defen¬ 
dants cannot be said to be carrying on business at 
Amritsar. {Moti Saga>\ J.) FIRM OF HiRA NaND 
MURLIDHAR V. Firm of Gurmukh Rai. 

73 I. C. 205 : A. I. R .1923 Lab. 427. 

Tort. 

-S, 20_ Tori—Agency for purchasing goods — 

Damages for agent's negligence. 

The plaintiffs at Karachi sent a telegram to their 
commission agent in the United Provinces to buy and 
send them certain specified goods. In respect of 
goods sent, the plaintiffs sued for damages for 
the agent’s negligence at Karachi Held, the cause of 
action arose in U. P. and the suit was n t maintainable 
at Karachi. Sending of quotation cards, or catalogue 
of price of good® is not an offer but only an invitation 
for offer. {^Rupehand Bilaram. A. J. C.) FIRM 
PremJi MuLji z/. Firm OF Tarachand Thawer 
PAS. A. I. R. 1924 S nd. 64. 

- S. 2l~Failure of iustiee—Conduct of party 

during the suit. 

An objection as to territorial jurisdiction raised 
before App. Court must be detennined on merits as 
without determining it, it is not possible to ascertain 
whether there has been a failure of justice, in consi¬ 
dering which, the conduct of one or other party 
during the suit itself ought to be considered. {Wa/sh 


C. P. CODE (V OF 1908), a 21. 

and Ryves. JJ.') LaCHHA RAM r. ViRjI. 

19 A. L. J. 305 : 62 I. C. 399 : 3. V. P. L: B. (All.) 9. 

——S. 21— Interpretation—^Consent. 

The provisions of S. 21 , C.P. Code are an exception 
to the well established rule that where the Court has 
no inherent jurisdiction over’the subject-matter of a 
suit its decree is a nullity even though the parties may 
have consented to the jurisdiction of the court. This 
exception cannot be so interpreted as to have a wider 
application than what is justified by its terms. When 
the Judge has no inherent jurisdiction over the sub¬ 
ject-matter of a suit, the parties cannot, by their 
mutual consent, convert it into a proper judicial pro¬ 
cess, although they may constitute the Judge their 
arbitrator and be bound by his decision on the merits 
when these are submitted to him. This however can 
be accomplished onlv when the parties have expressly 
consented to such a procedure. {Mookeriec and 
Chotzner. J J.') -KUNJA MOHAN ChaKRAVARTHY 

V. Manindra Chandra Roy Chowdhury, 

27 C. W. N. *^42 : A. I. R. 1923 Cal. 619. 

-~Ss. 21 and 44— of foreig^i iudg' 

ments — S. 21 does not apply—C P. Codc.S. 44. 

S. 21 cannot be construed, as either legislating for 
foreign tribunals or codifying any rules of international 
law. The section has no applmarion to cases of 
foreign judgments sought, under the provisions of S. 4 ^, 
C. P. Cede, and on the strencth of the notification ’n 
the Gazette of India by the Governor-General in 
Council, referred to in that section 10 be executed in 
Britisli Indian Courts. {Srinivasa Aiyangar. /.') 
B. N. KRISHNASWAMV CHETTY V. Madhappa 
CHETTIAR. 86 I. C. 492 J 21 1. W. 830 : 

A. I. R. 1925 Mad. 788. 
S. 21— Appellate Court should not reverse 


decree on ground of Jurisdiction only unless plea was 
raised at the earlier stage and appellant was prejudi' 
ced — Jurisdiction—Suits Valuation Act. S. II— Prac¬ 
tice— Plea. 

The question of jurisdiction should be raised in the 
Court of first instance and it should be given effect to 
by the appellate Court only when prejudice is caused 
by the trial in the first Court. {Krishnan and Waller. 

I r') A. CHELMAYYA V. A. l.AKSHMT DEVAMMA. 

79 I. C. 8P7 : A. T. R. 192*1 Mad 171. 

- S. 21 — .^nit to set aside decree passed without 

territorial Jurisdiction is excluded by waiver of ohfee- 
tion to jurisdiction— The principle underlying the 
section viz. that of waiver of jurisdiction is also appli¬ 
cable to a separate suit to set aside a decree passed 
without jurisdiriion. 

Vex Venhatasubha Rao. J — The section in terms 
refers to the disallowing of the objection to jurisffic- 
tion by an appellate or revisional Court. B\ t the 
principle is of general application and if in appeal or 
revision the decree cannot be impeached it is equal¬ 
ly reasonable that in a collateral proceeding it should 
not be allowed to be attacked. The principle under¬ 
lying S. 21 is that the objection to territorial jurisdic¬ 
tion is cured not merely for the purpose of the appel¬ 
late and revisional Court but cured entirely and for 
all purposes. The section applies when there is want 
of jurisdiction not merely at the institution of the 
suit but at any stage during the progress of it, 
{Phillips and Venhatasuhha Rao. JJ.^ CHOKKA* 
LINGA PlLLAY v. VELAYUDHA MUDALIAR. 

47 M. L. J. 448 : A. I. R. 1925 Mad. 117. 

- S. 21—Transfer of territorial jurisdiction— 

Effect on pending Proceedings — Objection— Waiver- 
Appeal. 

In a suit on a mortgage an application for the ap¬ 
pointment of a Receiver pendente life ewas made. 
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Issues were framed in the case and afterwards the 
application for a receiver was heard. Before delivery 
of judgment on the application ihe territorial jurisdic¬ 
tion of the Court was transferr d by a notification of 
the Government and vested in another court. In spite 
of this the fonner court proceeded to deliver judgment 
appointing a Receiver, without any objection to its 
jurisdiction being taken by the parties. The defen¬ 
dants appealed against the order appointing a Receiver 
on the ground, alia tljat the Court ce.ised to 

have jurisdiction over the cause at the time when the 
order was made. Held, that S. 21 , C. P. Code, govern¬ 
ed all cases of want of territorial jurisdiction and that 
the appellants not having taken objection to the 
passing of the lower court’s order must be held to 
have waived objection on the ground of want of 
jurisdiction and could not raise the same objection on 
appeal especially as there had been no failure of 
justice. {Od.^ers and IVallaee, JJ.) RaMANI V 
NARAYANASWAMI AIVAR. 47 M. 1 J. 192 : 

84 M. L. T. 275.‘ 20 1. W. 467 : 
A. I. E. 1924 Mad. 697. 

■ ■ ■ — —Ss. 21 and 37— Execution proceedings — Order 

for delivery of immo^’cahle property afto)' transfer of 
territorial jurisdiction—OMection to Jurisdiction fiot 
raised in the first Court, if can be allozocd on appeal. 
Pending an application for execution by delivery of 
possession of the properties decreed, the territorial 
jurisdiction of the court over the properties was taken 
away and vested in another Court. Notwithst.anding 
this the court passed an order for delivery of the pro¬ 
perties without any objection by any of the parties. 
Subsequently on appeal from the order of the court it 
was contended that the court had no juri.sdiction to 
order delivery. Held th?t the judgment-debtor having 
waived all objection to territorial jurisdiction in the 
lower court could not be allowed to raise it on appeal. 
The objection being one of form and not of substance 
the appellate court would not allow it to be taken for 
the first time 43 M. 675 (F. B.) Ref. (Spencer and 
Devadoss, /y.) Manavikraman S', ananthana- 
RAYANA AIVAR. 46 M. L. J. 2^0 r 19 L.W. 16 : 

(1924) M. W. W. 38 : 79 : I. C 806 : 

A. I. E. 1924 Had. 4 7. 

--S. 21 and 0. 41, E. 23— Remand by appellate 

Court—Jurisdictioft to try. 

The jurisdiction of the Court trying a remanded 
case depends entirely on the order of remand. Where 
therefore, the High Court remanded a case for trial by 
the Munisif's Court of Madura Town held, that the 
Court of Madura Taluk, which was a different Court 
altogether had no jurisdiction to deal with it or pass 
any orders in it. Neifher S. 21 , C.P. Code, in terms nor 
any principle underlyirg it is applicable to the case. 
{ICrishtuin, /.) UrhuMAN AMMAL v. NaINA 
Mahomed Rowther. 44 M. L J. 238 : 

17 I. w. 8515 : (1928) M. W. E. 194 : 

32 M. L, T. (H. C.) 276 : 72 I. C. 314 :1 

A. I E. 1923 Mad. 351. i 
• — S. 21— Limits of applicability. 

In order to satisfy the court under S. 21 of the C. 
P. Code it is necessary to show not merely that 
the^ suit was decided wrongly but that its being 
decided wrongly was in some measure due to 
Us having been instituted in a court of wrong local 
Jurisdiction. {Daniels, A, J. C.) BanKE I.AL v. 
KaNHAIYa Lal. a. I. B. 1932 Ordh 124. 

Ss. 21 and 99— Local jurisdiction — Place of 
^utng~^bjeetion — Prejudice. 

an objection to the local jurisdiction of a 
Civil Court can be given effect to, prejudice to the 
applicant in revision must have been pleaded and 


c. p. com ;v of i 908 ). s. 22. 

proved. (Poster, J ) THE INDIAN GENERAL 

Navigation & Ry. Co., Ltd. Firm ok Daulat 
Ram CHaTURBHUJ. 2 Pat. L.B. 74 : 30 I.C. 745 : 

A. I. E. 1924 Pat. fc27. 

-S. 22 —Application net presented at earliest 

opportunity must be rejected. 

The language of S .22 is mandatory and an applica¬ 
tion under the section not presented at the earliest 
possible opportunity must be rejected. (Zafar AH, 
/.) ShivDatt?'. Pandit Motira.m. 

88 I.C. c31: 7 Lah. L.J. 93: A.I.E. 1925 Lah. 822 (1). 

- 8 . 22— Provisions are mandatory and afpli- 

cation should be snadc at or bc^ofc settlement of issues, 
Tlie provisions of S. 22 . Civil Procedure Code, are 
mandatory and an application under the section must 
be made,in a ca.se where issues are settled, at or before 
such settlement i.s made. (Broadvay, J.') FIRM 

Behari Lal Kanhaya Lal z'.Oki icial Receiver 
Insolvent Estate.s, Lahore. 78 I. C. 6 O 8 : 

A. I E. 192) Lah. 175. 

--Sb. 22. 28 and 24— Transfer — Grounds for 

— Transfer to Origtf.al Side of the High Court. 

The right of a plaintiff to institute a suit in a court 
in which the law permits him to sue should not be in¬ 
terfered with by the High Court in the exercise of its 
extraordinary jurisdiction unless the suit is brought in 
bad faith for the purpose of working injustice to which 
the defendant would not be subjected if the suit were 
brought in another competent court. The mere 
fact that it would be more convenient to the 
defendant to have the suit tried in another forum is no 
ground for the transfer Ss. 22 and 23 , C. P. Code, do 
not provide for the transfer of a case from a court sub¬ 
ordinate to one High Court to the Original Side of 
another High Court. 12 C. \V. N, 4.16 dist I. Pat L. 
T. 389 Ref. 27 M, L. J 645 approved. 44 A. 278 Ref. 
(Campbell. /.) PRAGJI SOORJI & Co., BOMBAY v. 
KaLU MaL SHORI MaL & Co.. 69 I. c. 772 • 

A. I. E. 1924 Lah. 306. 

' —Ss 22 and 23— Mere incoivenience is not 

sufficient gromul—IVhether sufficient grounds exist 
deptnds upon the facts of each case. 

On the ground of mere inconvenience a suit ought 
not to be transferred under Ss: 22 and 23 , because the 
plaintiff has a right to choose his own foruni and it is 
for the Court to see in each case whetlier there are 
good grounds for exercising the discretion to transfer 
the case. (Abdul Raoof, J1) K.\MJI DaS v. Firm 
Briji Lal Jagan Nath. a. I. B. 1924 Lah. 304. 

-- 8 s. 22 and 23 ^Transfer of case—Principle 

guiding. 

The plaint!^ has always a right to choose his forum 
with this light. The jurisdiction conferred by Ss. 22 
and 23 , C P Code, is of an exceptional character and 
should be exercised ver>' cautiously and only when 
a clear cause has been shown. The mere fact that it 
would add to the defendant’s convenience to have a 
transfer is no ground for transferring a case (Shadi 

Lah C.y.) Pandit Roop Cuand v. Gokal Chand. 

78 I. C. 860 : A. I. E. 1924 Lah. 248. 
-8 b. 22 and 23— Balance of convenience. 

Where the dealings all took place at Karaclii, the 
persons from whom goods were bought and to v horn 
goods were sold, by the petitioners were at Karachi, 
and all the accounts relating to the dealings in ques¬ 
tion were at Karachi, Held, the balance of conveni¬ 
ence was greatly in favour of the case being tried at 
Karachi. (Mariineau, J.') BANAR.SI DaS v, Kishi 
Lal, 72 I. C. £92 : A I. B. 1923 Lah. 383. 

■' ' Ss. 22 and 23— Transfer of suit — Choice of 

forum. 

It is only w’hcn a ‘>uit may he brought in one or 
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other of two courl.s, l)olh of which have jurisdiction 
that an application can be made under Ss. 22 and 23 
of the C.P. Code.Where the jurisdiction of one Court 
is denied an application for transfer under these sec¬ 
tions cannot lie. 12 A. L. J. 9 S 6 followed. {.IIm/i// 

/.) Thk National Engineering co. 7-. 
The R \TT \n EnT’INEEKing Co. 71 I. C. 268 ; 

A. I. R 1923 Lab. 288 (2), 
_Ss. 22 and 23 — having option of 

. boostng forum— Tt onsfcr—Convcnionec and expCnsf. 

Under the tei'rns of a promissory note the plaintiff 
had the option of suing in one of two places and he 
cxerised his option hy filing a suit in one place. t'he 
defendant applied to have it transferred to the other, 
on the ground the plaintiff hinjself was living there 
and that it would be more convenient for the parties 
and the witnesses who lived nearer that place, /fc/d, 
it was «i fit case for transfer. i^NcovCy A. J^C.) DUfT 
; . PANDIT ShEO T>A1,AK PaNDEY. 

10 0. & A. L. R. 108 : 11 0. L. J. 377 : 

A. I. R. 1924 Oudb 410. 

__ _S. 23 (3)— 'Subordinate^" meaning of. 

For the purposes of transfer applications of suits 
from the Original Side of the High ('ourt the Judge 
sitting on the original side is subordinate to the appel- 
late side of the High Court. {KohittsoH', C. J 'tW 
nnok-,oorlh, /.) V. KR. N. V. E. KaMAN.VTHAN 
(HETTY 7/. V. E. R. M. N. K. RAMAN.ATHAN 
( HETTY. 1 Bur. L. J. 194 • 11 L. B. R. 446 : 

A.I.R. 1923 Rang. 22. 

-S. 24— "Suit" tmlndes execution proceedings. 

The word “suit" in S. 24 will include execution pro¬ 
ceedings. A particular execution application can be 
transferred under the .section. (I’f^ais/i, Ag. C. J. and 
Dalai, J.) Muhammad Habibuldah v. Seth 
'flKAM CHANl). 85 I. C. 746 : 47 All 57: 

L. R. 6 A. Civ. 103 : A. I. R. 1925 All 276 (2). 

I - ■—S. 2A—-//igh Court — Evidence concluded in 


one Court. 

In a suit concerning land dispute, a court whicli 
really had no territorial jurisdiction went into the case 
elaborately, made local inspections and recorded 
evidence fully, when the defect was found out. Ihen 
the plaint was returned to be presented to the pioper 
(‘ourt. Meld, it was a proper case in which under 
S. 24 , the High Court should send it for clispo-al to 
the first Court itself. (^Piggott and tValsh, //■) NAND 
Ram V. Hira Devi. 21 A. L. J. 86 : I. R. 4 A. 311 : 

73 I. C. 495 (2) : A. I. R 1923 All. 249. 

- —S. 24— Transfer—Notice not issued ^Order 

illegal. 

.\n order of transfer cannot be passed without notice 
to the opposite party. If such an order is passed, it 
is without jurisdiction and can be set aside in revision. 
{Afukerii, J.) DE MeLLO v. New VICTORIA MILLS 
CO. Ltd. L. R. 6 All. 555 : 23 A. L. J. 948 : 

90 I. C, 287 (2) : A. I. R. 1926 All. 17. 

--- S. 2^—Grounds for transfer—Transfer of 

suit front one province to anot/ier—^Balance of conz'eni- 
dice. 

When a litigant applies for the transfer of a case 
from one province to another the court will insist on 
his making out a strong case of the balance of con¬ 
venience. 14 A. L. J. 242 Rel. 17 A. L. J. 371 not foil. 
{Piggott and Walsh, JJ.') INAYAT-ULLAH KHAN z/. 

Nisar Ahmad Khan. 44 A. 278 : 65 l.C. 782 : 
t. R. 3 A. 97 : 20 A. L. J. 118 : A. I. R. 1922 All. 65. 

— S. 24 and 0. 41, R. 23— Jurisdiction—Case 
remanded by Mtgh Court to Dt. Court—Penver of Dt. 
Judge to transfer case. 

Under S. 24 a Dt. Court to which an appeal has 
been remanded by the High Court for disposal has 
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power to transfer it to the Court of the Additional Dt. 
judge unless the High Court’s order was drawn up in 
express terms so as to disclose a clear intention of 
limiting those powers. (.Piggoti and Walsh, JJ.) 
KaJkali V. GOPI Nath r^AiK. 44 A. 211: 

20 A. L. J. 44 : 66 l.C. 317 . A. I. R. 1922 All. 36. 

-S. 24— Migh Court in insolveruy jurisdiction 

cannot zvithdraso insoh>ency proceedings pending ztith 
a Sub- Judge in the presidency — Presy. Tcr.vns Insol. 
Act ( 1909 ), S. iS 

The High (’ourt in the exercise of its insolvency 
jurisdiction has no power to order a withdrawal of the 
proceedings in insolvency from the Court of the Sub¬ 
ordinate Judge in the pre.sidency to itself. [39 Bom. 
604 ApprJ] Hut in the exercise of the jurisdiction of 
the High Court in insolvency a Judge invested with 
that jurisdiction has power under S. 18 to stay any 
suit or other proceeding pending against the insolvent 
in a District Court or Subordinate Judge’s Court in the 
Presidency which is subject to the superintendence of 
the High Court. 1922 Horn. 39^ ^^xpl. and Dist. 
(^Taraporezoala. J-') NaGINLAL MAGANLAL v. GuN* 
VANTRAI DHIRAJLAL. 49 Bom* 788 : 27 B.I/.R. 1207: 

A. T. R. 1925 Bom. 543. 

_S. 24— Transfer -Refused by District Judge 

—Pozoers of fl igh Court. 

Quaere —Where the District Judge has refused to 
transfer a case under S. 24 whether the High Court 
can exercise its concurrent juri.sdiction under the same 
section. {^Snhraxuardy and Cuming, JJ>^ SOROJ 
BaSHINI DEBI V. GIRIJA PRASHAD. 

87 I. C. 170 : A. I. R. 1926 Cal 326. 

_5. 24 — Ttoo suits raising same issues instir 

luted in two different Courts—The suits maybe 

ordered to be tried together. 

Where A filed a suit against />’ on a hand note and 
B filed another suit against A in another Court for 
accounts but both the suits dealt with a common 

issue. , , , . , 

Held \ that both suits should be ordered to be tried 

together. i^Suhrazvardy and Cuming, JJ.') SOROJ 
BaSHINI V. GIRIJA PRASAD. 87 I- C. 170 : 

A. I. R. 1926 Cal. 326. 

_S 24_ Suit dismissed by Small Cause Court 


_ Mig/i Court directing restoration of suit—Nrw 

Judge in Small Cause Court— Value of suit exceeding 
his jurisdiction— Suit transferred to another Court — 
Tatter Court has small ''ausc iurisdiction rtgaf ding 

the suit _ Provincial Small Cause Courts Act, S. 35* 

A Small Cause Court is established first and the 
Judge of that Court is appointed aftenyards. There¬ 
fore, the Court does not cease to exist if at any time 
there should be no ladge to preside over it. Suits can 
be instituted in the Court even if there should be no 
Judge appointed for the time being. The suits so 
instituted would remain in the Court until they are 
withdrawn therefrom. A Small Cause Court dismi^etl 
a suit. The High Court in revision directed the Trial 
Court to rc-entertain the suit. In the meanwhile a new 
officer came to be the Judge in the Trial Court and 
he was invested with Small Cause C-ourt powers, 
the value of the suit exceeded the limits of his pe<:u' 
niary jurisdiction. The District Judge transferred the 

suit to another Court. 

Meld : that the Court to which the suit was trans¬ 
ferred had small cause jurisdiction with i-egard to the 
suit. (^A/artineau and Zafar .4lt, JJ-) JOGI PERSRAD 
y. AMIR lUKSH 88 I. C. 139: 

26 Punj. L. R. 308 : A. I. R. 1926 lah. 561. 

_S. ‘}4 _ Order of transfer without notice to 

other party can be set asieie revision. ^ 

Section 24 of the C. P Code reqivres Ihe 
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Court to issue notice to the parties before it makes an 
order for transfer othenvise than of its own motion 
and an order of transfer made witliout notice to the 
other party can be set aside in revision and on the 
application of one part\', (^Martitiea7i. /.) I.ABHl' 

RAM 7/. Karta Ram. 78 I. C. 614 : 

A. I. R. 1925 Lah. 189 (1). 

-*-S. 24— Grounds for transfer — Reasonable 

apprehension. 

It is true that a reasonable apprehension o«i the 
part of a litigant should receive consideration when a 
transfer is applied for but at the same time the appre¬ 
hension must be such as a reasonable man might rea¬ 
sonably be expected to have. {Broadioay, /.) 

KhwaJa Ahad Shah v. Mt. Ayshan Bkgum. 

77 I. C. 762 : A. I. R. 1923 Lah. 564. 

• — --S. 24— Notice—Transfer without notice is 

ground for setting aside ex parte decree. 

It is always usual to Issue notices 10 the parties in¬ 
forming them that a case has been transferred from 
one court to another and in the absence of such a 
notice a party may well plead that he did not know in 
what court he had to appear. y.\foti Sagar^ /.) 
GaNGa Ram 7'. GUJARMAL. 84 I. C. 238 ; 

A. I. R. 1923 Lah. 444. 
- S. 24— Grounds for transfer — Adi'erse deci¬ 
sion on a Point of lar<v hi a connected suit. 

The fact that a judge has decided a point of law 
arising in one case is not a good ground for transfer¬ 
ring from his Court another case In which the same 
point arises. (Martineau, /.) FIRM OF JAI NaRAIN 

Babulal z-. The Firm of johri Mal Chunna 
MaL of Delhi. 67 I. C. 228 : 3 Lah. 296 : 

A. I. R. 1922 Lah. 369. 

“ ■ -•— S. 24— Penoers of transfer — Limitations. 

A superior court has no jurisdiction to direct the 
transfer of a case from a court subordinate to it to ano¬ 
ther court which is outside its jurisdiction. In such a 
case it is even doubtful whether it can direct the for¬ 
mer court to return the plaint to be returned for pre¬ 
sentation to another court outside its jurisdiction. 
{Baker, /. C.) TOP.aN HarJi & Co. v. SinGHaI 
DaLCHand. a. 1. R. 1924 Nag. 152. 

—^- S. 24— A^otiee to opposite party — Transfer of 

case—N ecessary. 

There can be no question that a District Judge 
should give notice to the other side when dealing with 
a transfer case on the application of one of the parties 
and not suo motu. His failure to do so is certainly an 
irregularity. {Ashworth, J. C.) KarIM BaKHSH 
7'. Abdul Huq. 26 0 . C. 62 ; 74 I. C. 249 : 

A. I. R. 1923 Oudh 240. 

- S. 24— Grounds for transfer—Balance of con¬ 
venience. 

A plaintiff has an undoubted right to bring his suit 
in any court which has jurisdiction but there is no 
particular sanctity to be attached to this right. If the 
defendants can show a clear balance of advantage in 
the way of convenience and expense they are entitled 
to have the case transferred. {Ashworth J, C. and 
Simpson, A. J, C.) Thakur NaraiNDRa Bikram 
Jit Singh v. Sheo Ratan Thakurain. 

9 0. L. J 413 : 69 I. C. 717 : 4 IJ. P. L. R, (0.) 112 : 

A. I. R. 1923 Oudh 30. 

-—S. 24— Transfer of suit—Choice of forum — 
Plaintiff^s right to. 

A plaintiff is entitled to file his suit in the Court 
having jurisdiction to try't and the convenience of the 
defendant is not a ground for transfer of the suit. 
{Sharfuddin and Roe, //.) RaJakaLANAND SiNGH 
V. Maksudan Jha. 2 Pat. I. R. Ill (Cr.) 

” 24 (4) —Court of Small Causes—Transfer 
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of suit to regular jurisdiction — Appeal. 

Where a .suit instituted in a Small Cause Court is 
transferred for trial by the District Judge to a Court 
not invested with such powei-s, there is no appeal 
from the decision of such court. The suit remains a 
small cause ore in .spite of the transfer. 38 M. 25 ; 27 
C. L. I 461 ; 31 B. 314 (F. B.) Foil. {Coutts and 
Adami, J J.) BHAGWAN DaS KESHWAR LaL. 

1 Pat. 696 ; 69 I. C. 681 (2) : 4 Pat. L. T. 259 • 
1 Pat. L. R. 186 : A. I. R. 1923 Pat. 49. 

-S. 25 —Judicial Commissioner of Coorg — 

7'ransfer of suit to ffigh Court — 7'rial on the Ori- 
giiuil Side — Appeal. 

Where a case is transferred under S. 25 , C. P. Code 
by the Governor-General in Council from the Court of 
the Judicial Commissioner of Coorg to the Original 
Side of the High Court of Madras and the suit is tried 
by the High Court, an appeal lies. ( 1913 ) A. C. 546 
applied. {Sehwafie, C. J. and Odgers, J.) KONGAN- 
DRA APPAYYA V. Kon(;andra Kuttappa. 

(1922) M. W. N. 830. 

' - S. 26 — Plaint—Presentation at private resid¬ 

ence of Judge is valid. 

The presentation of a plaint after the usual court 
hours at the private residence of the Judge is valid. A 
Judge has jurisdiction to receive the plaint at his 
residence and after the Court hours, though he is not 
obliged to do .so. 34 A. 482 Relied on. {Dhobley, A. 
J. C.) MADHORAO V. Manohar LaL. 

65 I. C. 674 : A. I. R. 1922 Nag. 167 (1). 

' ‘S. 27 —Suit duly instituted—Meaning of — 

Dismissal of suit for non-payment of deficit court-fee 
—Review without notice to other side not illegal. 

A suit was instituted on the last day for filing the 
suit under the Limitation Act. The plaint was in¬ 
sufficiently stamped and the deficit court fees not 
having been put in within the time fixed by the Court, 
the suit was dismissed. Thereafter on an application 
for review, the order of dismissal was set aside with¬ 
out any notice to the defendant and time was granted 
for putting in the deficit court fee : 

Held that at the time the order of dismissal was 
set aside, there was no opposite party on whom the 
notice could be served, as the summons in the suit had 
not yet been issued on the defendant and as, until the 
suit was registered, the suit could not be said to have 
been duly instituted. The order of dismissal passed 
at that stage of the case, can be reviewed without 
notice to the defendant. 8 W. R. 304 and 14 M. L. J. 

7 Ref. 43 C. 178 Appl. {A^etvbould, /.) SuRENDRa 
Prasad Lahiri v. Ai'tabuddtn Ahmed. 

26 C. W. N. 391 : 69 I. C. 43 ; A. I. R. 1922 Cal. 234. 

- S. 83 —Decree should conform to iudgment — 

C- P. Code, O. 20 , R. 6 . 

The Code is clear in insisting that the decree which 
is drawn up by the Court shall be in accordance with 
the judgment. {IValsh, A. C. J. and Ryves, /.) 
Balgobind V. Sheo Kumar. 22 A. l. j. 79i: 

L. R. 5 A. (Civ) 546 : 82 I. C. 184 : 46 All. 864 : 

A. I. R. 1924 AH. 818 (2). 

-S. 33— Party need not apply for having a 

decree drawn up and need not apply for a copy till it is 
drarvn up—Limitation Act, S. 12 . 

There is no provision requiring a party or his pleader 
to move the Court to draw up a decree and mere omis¬ 
sion to ask the Court to do that which it is the duty of 
the Court to do on its own motion cannot affect hi.*? 
right to appeal. { 38 -B. 331 , Poll.) Nor is there any 
obligation on the parties even to apply for a copy of 
the decree until the Court drew it up (13 C. P. L. R. 
78 , Dissent.) {Kinkkede, A. J. C.) Pandu v. 
RaJESWaR. 20 N. L. R. 131 : 78 I. C. 996 : 
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A. I. E. 1924 Nag- 271- 

_S. 34— Discrdion of Court — /nUrest. 

Under S.J 4 of the C. 1 '. Code, the Court has a 
ill^cretion as ro the rate of interest to be av. arclud after 
the institution of the suit till judgment and wl'^rc the 
courts below had nwaided S per cent, the Privy CouncU 
refused to inlu rferc. (Viscount Haldane, ) 

L\L 7 '. NlHAL CHAND. 43 M. L. J. 6b: 

(i922) M. W. K. 376: 26 C. W. N. 737 : 16 L. W. 80: 
33 C L J 5 : 24 Bora. L. E. 971 : 31 M. L. T. 129 : 

67 I. C. 423 • 30 P. W. E. 1022 * 

2 P. L. E. (P C.) 1922 : A.I.E. 1022 P. C. 46 (P.C.) 
_^ — S. 34 /nf crest—lAabihiy to pay afler period 


cii f 0y V* pt * . 

W here in moiigage h-y conditional sale the n.ort* 
eacor covenr-nted to j):iy interest till the date fixed for 
payment after xNhicli the mortgagee was to become the 
absolute owner of the property and there was nothing 

expressed in the d-fcunu-nl to piovidc for payment of 

interest after the due date in case the mortgagee did 

not institute foreclosure proceeding. Acid, that having 
regard to the terms of the whole document its general 
tenor implied an obligation on the part of the boi* 

rower on (he making of default to be 
Cioent interest at the rate mentioned in the l^nd. 19 
\ tn- •’O \ 171 ; UlAwi, C.J.a/uf 

PiT.al /.) Mahaulo PKASAD r.. KaJADHIKAJ 
Si^GH 44 A. 772 . 77 I. C. 122 : L- »• 3 A .36 ■. 

20 A. L. J. 7.2 : A. I. K. 1923 All. 7. 

_S. 34— ////(Vvy/ subsCi/itCfU to date of plaint 

The award of interest after institution of a 
the discretion of the Court, Where throughout the 
dealings between the parlies compound ^ 

charged and the total amount of such .nlerct exceed 
ed one third of the amount of the claim, h^.d, the 
Court would be justified iti refusing future "iteresb 

(A/.v.«, 6-. J. o„i /o\„ PAO 4 I C 20 

r . DA.MODARJI JOSHl. 42 All. 230^: j 

- —S. 34 —Interest on damages. 

Where a party improperly delays the ascertainment 
of damages for a long time he should be penaluecl by 
awarding interest from date of suit. 

- VAI.I.ARUDAS K.tLLlANjI.^ ^ 27 

-_ ^^--Decree for partition and for accounts- 

Section does not apply. ^ 

Where the decree is not for a definite sum of mone> 
but is one for accounts and for partition it 
fall under S. 34 and sub-S. ( 2 ) does not apply. 

U-u ami Faii^cctt, JJ.) KltSAULAL G'RDHARbAL ci. 

JOGUBHA. II.R.AbAb. 4“06: 

■S. 34 —Mortgage suit—Interest alloioed f >'om 
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Coyaiec.J.') Achvut Naravan Khare &■. Kam- 
CHANDRA KESHAV UKIDVE. 87 I. C. 719: 

27 B. L. K. 492 : A. I. E. 1925 Bom. 362. 

_B. 34— Interest on mortgage is payable at 

contract rate, pendente lite unless rate is excessive or 
transaction unfair — Ustirious Loans Aety S. 3 

C. Pr. Codcy O. 34. 2* ^ ^ , 

Unless the Court finds that the rate of interest sti¬ 
pulated in the contract is excessive or that the transac¬ 
tion is substantially unfair, the Court is bound to 
award to a mortgagee interest at the contract rate 
during the period the suit has been pending and up to 
the dale fixed for payment. (A^. i?. Chatterji and 
Crahim, JJ.') JOGENDRA Nath ROY v. H. MUR- 
V I GUM 29 C. W. N. 118 : 

TAZA M.GUM. ^ ^ ^ 

34 _ Interest — Damages—Breach of con- 


S. 


tra 


. e 


Under S. 34 , C. P. Code, the Court has a discretion 
to award interest on damages for breach of contract 
from the date of suit up to the date of decree but the 
court should state its reasons for so doing. {.Sander¬ 
son, C. J. and Rfckardson, J.') PANNALAL SaGOM 
MIIK.HKAM Kadha KISSEN. ?' 

^ 80 I. C. 87 : A. I. E. 1924 Cal. 637. 

_S. Contract raie^Rate excessive. 

Tlio mere fiucUng that the rate of interest in a mort- 
nage bond is excessive, is not sufiicient reason to refuse 
fnterest at the contract rate. {Neiobould a>id Bucklandy 

JJ.) DiNESH Chandra Shah v. Safer Aei 
Mandal. 

_s. 34“.S'/</^ for money representing depreaa- 

tion in value of goods supplied—Ho interest clatmablc. 

In a suit for recovery of money representing the 
depreciation in the value of good» supplied, no interest 
can be claimed during the pendency of the suit as the 
amount is neither ‘ debt ’ nor sum certain within b. i 
but only unliquidated damages. {.Moo^riee and 
Pletchcr //) CHEWDSON t'. GANESH DAS HaRI 
BUX 60 L 0. 288 : 32 C. L. J. 239. 

— 11 — S. 34 —Post diem interest—Damages — 

Where there is no express stipulation for the pa>* 

meiit of interest after the due date, the mortgagee is 
entitled to damages on account of the failure of 
debtor to pay the debt at the stipulated Umo. The 
measure of damages would prima be the same as 

the rate of interest stipulated for by the parties. 
There is no rule of law making the contract mtc neces¬ 
sarily the measure of damages, and tlie Court has 
cUsergtion to reduce the ratu if it is found to be 

unusual. 17 All. 511 (P.C.) ; 3 1-ah. 200 . (F.B.) Ref. 
(.Scolt-Smitk and Ffordc, JJ.) Bb’JHU ^4-' 

TAM AT Rai ^ I^alu 406* 76 I* 876 

M.AMAf KAl. ^ J ^ gjjj 

S. 3^—Discretion of CourtsInUrest-^Inte- 


date of suit only as to make interest equal to capital 
-^Interest also alliAoed in case of default tn payment 

from date fixed for payment—Azoard of interest zoas 

held proper. . , ^ . , • j 

There is a discretion vested in the Court to decide 

whether interest should be allowed on the redemption 

money from the date of the suit. Where the lotvei 

Court allowed interest after the date of the suit so as 

to make the total sum decreed for interest equal to 

the amount of the principal and then allowed further 

interest in case of default, on the total sum from the 
date fixed for payment under the decree up to actual 

realisation at 6 p. c. 

Held \ that plaintiff had no particular claim on the 
Court to award him any further amount and that tho 
a^ard of intcrosf proper. (Macleod,C. J. and 


test not asked for in the plaint can be awarded~~C. P. 

Codcy O. 7yR. 7- , f 

Having regard to the provisions of O. 7 , K. i 01 me 
Code the Court has discretionary power^ to grant inte¬ 
rest under S. 34 of the Code in a suit for money, 
although interest was not specifically asked for Jne 

plaint. (Broadway and Abdul Q*^*^*/* oic 

R AM V. HaRPHVL. 64 I. C. 896 : 2 Lab. 256. 

_S. 34_ Court can aioard interest up to the 

date fi.xed for redemption even where Damdupat rule is 

I applied at the date of suit. 

Under S. 34 a Court has discretion in the matter ot 
allowing in a redemption suit interest from the date of 
suit to the date fixed for redemption even in cases 
where the rule of Damdupat ap^ied at the date ot 
suit 1932 Nagpur 155 Foil. (IPinkhedey A. /. CO 
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WILAYAT ALI Khan z*. MaKOTI. 78 I. c. 632 ; 

A. I. R. 1925 Nag 193 (2) 

- --S. 34 —Court may in proper ease award inter¬ 
est under S- 34 though tt has ceased or is not., due 
for any reason — Jntereit — Datndupat. 

The very fact that it is within the discretion of the 
Court to award interest or not, and to fix the rate of 
interest makes it manifest that it is a statutory power 
which does not relate back to the contract nor compiise 
the enforcement of any part of the contract between 
the parties. The law recognizes that in claims for 
money there may be considerable delay between the 
institution of the suit and the realization of his money 
for which delay the plaintiff may not be responsible. 
If the money is carrying interest by contract till the 
date of payment then probably no interest under 
S. 209 (new S. 34 ) will be allowed but merely interest 
under the contract. But if the money carried no interest 
ab initio ox for any reason had ceased to carry interest 
from and after the date of suit or some earlier date, 
then the Court may in a proper case apply S. 34 
Where interest had ceased on account of rule of 
damdupat even before institution of suit, field, 
that the Court had the power of applying S. 34 . 
\^Ktnkhedey A. J. C.) MOTI LaL PKAMLAL v. 
KENl. 78. I.‘. 711 : A. I. R. 1924 Nag. 348. 

-—S. 34— I^ate of interest, a question of fact. 

The question of the rate of interest is a matter to be 
decided on the facts of each case. (^Baker, J.C.) 

Daulatram V. Gulabchand. 

76 1. C. 131 : A. I. R. 1924 Nag. 346. 

- . .S. Z^^Co'Sharer -^Demand. 

There is certainly no ground for granting interest 
where a co*sharer makes no demand for his share of 
the profits. (^Batten, J, C,) MaKUNBKAM z\ Sri 

Krishna. 

19 N.L.R.; 24 : 73 I. C. 142 = A.I.R. 1923 Nag. 197. 
~ 34— Discfetton to be exercised reasonably. 

The Court must use its discretion reasonably in 
granting interest, {/wala Prasad and Poss,JJ) MlCHU 
MlSSlK V. BaLBHaDRA PRASTI. 62 I.C. II 6 ; 

2 Pat L.T. 147 

■ Ss. 34 and IbX—Damages o> interests as 
damages by way of restitution—No Ucrisdiction to alli/io 
in cases where interest not awarded by the decree. 

The Court has no inherent jurisdiction under S. 151 , 
C. P. Code, to award interest or damages in lieu of 
interest on the decretal amount from the date of decree 
where no interest has been specifically awarded by the 
decree. A decree-holder is not entitled in execution 
proceedings to interest by way of restitution under S. 
144 , C.P. Code, in cases where the decretal amount has 
never in fact been realised, though he will be entitled 
to such restitution on amounts realised and reimbursed 
to the opposite party for the period he was kept out on 
the use of the money. (^Lentaigne and Carr. JJ.') 

Maung Pe V. Ma Hint. 

3 Bur. L. J. d 8 : 82 I. C. 427 : A.I.R. 1924 Rang. 27o. 

~ "S 34 (2) —Decree silent as to interest—Bffect 
Where a decree is silent with respect to interest, the 
court should be deemed to have refused it. (^Spencer 
and Devadoss, //.) AMBI v. PUDIA KOVILAOaTH 

Sridevi, 45 M.L.J. 687 ; (1923) M.W.N. 7o3.* 

18 L.W. 686 : 33 Bt.L.T. IQl (H.C.); 75 I.C. 566 ; 

A.I.R. 1924 M. 102. 
““S. 34— Interest cannot be claimed unless zvrit- 
ten notice demanding it is given. 

VVhere a plaintift has not served any written notice 
of demand on defendant intimating that lie would 
charge interest the defendant is not liable to pay 
the same. (^ICinkkede, A.J.CI) SarJaBaI v. YudeSa. 

90. I.C. 68 : A.I.R. 1926 Nag. 64. 


C. P. CODE (V OF 1908), S. 35. 

__S. 34_ Interest should not be refused without 

proper reasons. 

Although the award of interest pending suit is 
discretionary with the court it should not ordinarily be 
refused in the absence of proper reasons. 23 C.W.N. 
33 b, Foil. i^lVadegaonkar, A. J. C.') RAMDHAN v, 
PURUSHOTTUM. »8 I C. 699 : A.I.R. 1926 Nag 109. 
- S. 3j—C ontribution—Costs. See CONTRIBU¬ 
TION. 

- -Z.Zb—^Respondent lodging a case but absent 

at hearing—Appeal dismissed—Costs up to lodging 
should be allowed. 

When respondents lodge a case, but do not appear 
at the hearing and the appeal was dismissed with 
costs, the costs should be paid 10 respondents down to 
the lodging of the case. {AJr. Ameer AH ) GaJaDHAR 
MaHTON V. AMBIKA PRASAD TEWAKJ. 

49 M L.J. 238 : 41 C.L.J. 4^0 : 27 B.L.R. 853 : 

87 I.C. 292 : L.R. 6 P.C. 126: (l92j) M.W.N. o32 : 
47 All. 4o9: 22 L.W. 306: A.I.R. l92o P.C. 169. (P.C.). 

-— S. 3j— Costs—Party in an advantageous posi¬ 
tion — Equity. 

A properly was leased to the Appellant on condition 
that the lease could not be cancelled for three years, 
the term of the lease the property was sold to the 
lessee. A creditor or rather the Receiver of his estate 
got the sale set aside in the High Court. He had not 
appeared to support the decision set aside in Privy 
Council Held ; if for commercial reasons it suited the 
lessees to accept the order of the Chief Court to bold 
the premises, during the remainder of their lease and 
then get out of what might by reason of changes in 
commerce be a bad bargain they were in a position to 
do so by abandoning their appeal. If on the other hand 
it suited them as apparently it had suited them, to re¬ 
establish their sale in this case they had only to bring 
their case to hearing. In these circumstances there 
was no hardship in making them bear their costs of the 
appeal to His Majesty. {,Lord Phillimore') BEHARI 
LAL BULAKI KA.M V. KUNDAN LaL. 

32 M. L. 'i. 15 : 69 I. C. 356 t 
A. 1. R. 1922 P. C. 361 (P. C.). 

' ■ —S. Zb^Costs—Co defi ndants — Contribution-^ 
Right of when extlwlcd. 

VVhere several defendants have different aniagonls* 
lie and exclusive defences there is no contribution in 
the absence of special contract to the contrary. {Ryves 
and Stuart, J J.) PaRSOITAM DaS KOLAPURI z/. 
LaCHMI NakaIN. L. R. 3 A. 0u7 : 

20 A. L. J. 890 : 45 A. 99 : A I. R. 1923 All. 67 
-* ■ —S. 3 j— Divorce. 

Even although a wife’s defence fails or her counter 
charges break down or she has been proved guilty of 
adultery the husband has to pay her costs. {IValsh 
and Stuart, JJ.) PATRICK NORMAN DWYER v. 

Harriet Mary Cecilia Dwyer. 

A.I.R 1922 All. 243* 

' ' '■—S. 35— Costs — Indejtendent action for costs 
—Damages too remote—No action lies. 

A claim cannot be maintained for damages which 
are too remote. An independent action cannot be 
maintained to recover the balance of costs over and 
above that awarded by the Court which tried the 
matter. If under any particular proceeding the Court 
is not empowered to grant costs, no costs can be grant¬ 
ed in an independent action by any other Court. 
{Alearsy C.J. and Baneriee J .') U.Mvl DAb v. MUH.^M- 
MAD FaQIR. 20 A. L. J. 205 : 

A. I. R. 1922 All. 143 (2). 

■■■ S. Zb-^Discretion-^Interfcrence when can be 
made. 

S. 35 deals with costs and vests them in the efiscre* 
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tion of the Court, with full powers to determine by 
whom and to what extent such costs are to be paid. 

It farther provides that when the Court directs that any 
costs shall not follow the event, the Court shall state 
its reasons in writing. The Court in exercising such a 
discretion should state the principles upon which that 
discretion w'as exercised. Such a discretion of the lower 
Court may be interfered with where there has been 
violence of any established principle, misapprehension 
of facts, or no real exercise of discretion. iPP'als/i y J 

Hakim Zahur Ahamad t/. Fateh Ullah. 

641. C. 962 : 3 U. P. L. R. 55 (All.) 

__S. 35_ Hhen costs do not follow CL>enty reasons 

must he given--Plaintifr'vhois not guilty of miscon¬ 
duct is not disentitled to his costs. 

The ordinary rule is hat costs should follow the 
event. It is generally necessary that, when costs do not 
follow the event, the particular reasons should be 
given why the ordinary rule should not be followech 
Where there are no circumstances in a case which 
show that the plaintiff is in any w ay guilty of mi>con- 
duct he should not be disentitled to his costs. 

C./.otid Coyafee, J.) RaMPRASAD SHIVLaI. ^ 
SHRINIVAS BALMDKUND. 27 B. L. R. 1142 : 

90 I. C. 685 : A. I. R. 1925 Bom. 627. 

--S. 35 —Privy Council Appeal presented hut 

not prosecuted — Costs on petition for leave to appeal 
to Privy Council are to be paid by appellant. 

Where a party obtained leave to appeal to the 
Privy Council, but took no steps to prosecute the 
appeal after the record reached there, and the appeal 
was thus dismissed for non-prosscution. Held : 
that the respondents were entitled to the cost 
incurred by them in the High Court on the petition to 
obtain a certificate for leave to appeal. {Maclecd^ C. 
J. and Crump. /.) VaLLABHDaS v. RaNCHHOR- 

DAS. 27 B. L. R. 699 : 89 I. C. 213 : 

A. I. R. 1925 Bom. 471. 

■ S. 35— No appeal lies. 

No appeal lies against an order passed by a Judge 

directing how costs are to be taxed. {iXfacleod. C. J. 
and Coyaiecy /.) LaXMAN WaMAN GaDHEv. SaRAS* 
WATI GaNESH GaDRE. 27 B. I. R. 692 : 

A. I. R. 1925 Bom. 432. 

—-S. 35 —Several defendants—Suit dismissed 

against all—Each defendant is entitled to costs on the 
basis of suit valuation. 

Where the plaintiff’s suit is dismissed each defen¬ 
dant is entitled to costs taxed on the basis of the suit 
valuation and not on the basis of what each defen¬ 
dant’s interest might be in the suit itself. {Afacleody 
C. J. and Coyafee,. /,) LaXMAN WamaN Gadre v. 
Saraswati Ganesh Gadre. 27 B. L. R. 692 : 

A. I. B. 1925 Bom. 432. 
-^S. 35— Costs — Order as to—Interlocutory ap¬ 
plication—Costs to be costs in the cause—Poauer of 
Court to deal with costs. 

The words “costs in the cause” in an order made in 
an interlocutory proceeding do not mean that the costs 
would inevitably follow the event but that those costs 
remain to be dealt with by the Court at the hearing, 
the judge at the trial having still power to deal with 
such costs. If a decree is passed in favour of one side 
or the other for costs then those costs must be taken 
as being included in the final orders unless the Judge 
expressly excludes them. {Moclcod. C. y, and Shah. 
/.) JIVABAI PITAMBERDAS V. TeJA SAMA. 

26 Bom. L. B. 282 r 80 I. C. 263 : 
A. I. R. 1924 Bom. 398. 

■ ..—^S. 35 — Partition suit — Costs. 

The general rule is that in partition suits parties 
should have their own costs except with regard to the 


C. P. CODE (V OF 1908 ), S. 36- 

institution fee which should be borne proportionately 
by all the parties. {^Macleod. C. J. and Crump. J .') 
Kasturibai Manibaii;. Bai Mahalaxmi. 

77 I. C. 914 : A. I. R. 1923 Bom. 484. 
-S. 35 — Costs — Appellate Court. 

It may be sound exercise of discretion to refuse 
costs w here the suit is based on a state of law which 
has been afterwards altered either by statute or by the 
decision of a superior tribunal, but this is so only if 
the successful party is responsible for the litigation. 
Where there is an omission to consider the necessary 
circumstances then there cannot be a sound exercise 
of discretion and the Appellate Court in that case can 
reverse the order as to costs. ( Maeleod. C. J. and 
Crump, y.) KHIMCHAND v. SOBHAGCHAND. 

47 Bom. 559 • 25 Bom. L. R. 242 : 

A. I. R. 1923 Bom. 206. 
- S. 35 _ Discretion — Costs. 

Where the court below gave reasons for awarding 
costs in a particular manner and it is not shown 
that the principle adopted is w’rong the discre¬ 
tion exercised by the court below should not be inter* 
fered with in appeal. (^Martin and Pratt. J J .') Shri- 
, DHAR LaXMAN V. jANARi>HAN. 

72 I. C. 993 ; A. I. R. 1923 Bom. 37. 

_ S. 35 — Disalloiuanee of — Suit filed in wrong 

Court. 

No order as to costs was made in this case as eject¬ 
ment proceeding could have been taken in the Small 
Cause Court bvit were taken in the High Court on the 
Original Side. (^A/a^leod.. C J. and Shah, y.) 
RUSTOMJI DINSHAN BILLIMRIA V. DOSIBAI RUS- 
TOMJI Master. 23 Bom. L. R. 850 : 63 I. C. 41 : 

46 Bom. 1236. 

_ S.^6 —Mortgagee Contesting suit as purcha¬ 
ser 7uill get no costs. 

Where the defendant mortgagee contests the sn’i, 
on the ground that the transaction is a sale and »'Jt a 
mortgage, the ordinary rule to the award of costs to 
mortgagee, wdl not app y. l.Shah. .4. C /.) ShiV- 
BASAPA V. BaLaPA BASAPA. 2 R .ti\ L. R 1209 : 

81 I. C. 673 • i 1924 Bom. 172. 

_ S. 35 _ Discretion— r.eadePs fees — Opinion 

of the Taxing master. 

On a question of pleader’s fees, the Court always 
allows the opinion of the Taxing Master to prevail and 
it will not interfere ^^ith it unless it is wrong in.prin¬ 
ciple or very cleai’y wrong in detail: {Pratt. /.) 

I Sadasukh Gambhirchand V. BaUnath Har- 
NANDRAI. 23 Bom. L. R. 854 : 63 I. C, 37 : 

43 Bozii. 1234. 

-S. 35 —Principles of—Third party procee¬ 
ding — Taxation of costs — Method. 

Where defendant succeeds in third parly proceedings, 
after a decree is passed against him his costs in the 
suit as against the third party should be taxed as bet¬ 
ween solicitor and client and the costs of the third 
party proceedings should be taxed as between party and 
party. {Marten. J.') WELD AND CO v. Sher AHMED 
EkbaL AHMED. 59 I, C. 18 ; 21 Bom. L. R. 808. 

-—S. 35 —Discretion being exercised—Appellate 

Court ouflht not (o interfere 

The Court which tries a suit has full power to deter¬ 
mine by whom the costs are to be paid. here this 
discretion was exercised with care, the Appellate Court 
ought not to interfere with such discretion. {IValmslty 
and £. B. Chose. JJ.) KaKHAL CHANDRA x\ GOUR 
GopaL. 42 c. L J. 137 : A. I. B. 1923 Cal. 1086. 

-S. 35_ Defendants absent need not be exoner¬ 
ated—Antecedent conduct of parties should be looked 
into. 
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There is no rule of law that because a suit or appeal awarded to hin^. Saga>\ J.) AGHA MaHOMED 

is heard ex parte^ the successful plaintiff or appellant ASLam JODH SiNGH. 

is not entitled to costs against the absent defendant or A. I. R. 1923 Lah. 513 C2). 

respondent. The case would be different if the defen--S. 35— Order — Exceptional cases. 

dant would appear at the trial and stale that he had Costs generally abide the result, if no valid reason 
no interest in the litigation, that there was no cause of has been assigned as to why an exception should be 
action as against him, that he did not dispute the made in the case. Sagar^ /.) DeS RaJ 

allegations of the plaintiffs in the plaint and that he SaWHNF.v j". FkaVS MOTOR WORKS, 
should consequently be discharged. The Court while 75 I. C. 64 : A. I. R. 1923 Lah, 302 (1). 

awarding costs is not confined to the consideration of-S. Casts—Discretion of Court—Power of 

the defendant’s conduct in the actual litigation itself, appellate court to interfere. 

but may also take into consideration matters which Plaintiff sued defendant for settlement of accounts 
led up to and were the occasion of that litigation ; in due by late father of the defendant who pleaded not 
other words, to look at the antecedent conduct of the merely that he was not personally liable but raised 


defendant which led to the apparent necessity for the 
plaintiff’s instituting the suit. iA/ooker/ee and Chotz- 

ner, J/.) Upendra NaraiN Rov t-. Bisweswar 
ROY CHOWDHURY. 86 I. C. 321 : 

29 C. W. N. 297 : A. I. R. 1925 Cal. 569. 
-S. 36— Costs. 

Ordinarily costs should be awarded to parties ac¬ 
cording to success or otherwise in litigation. {Grea>’es 
and Chakrawarti, //.) NIBARAN CHANDRA ROY 
V. NaBINCHANDRA Roy. 40 C. L. J. 504 : 

A. I. R. 1925 Cal. 297. 

-S. 35— Appeal—Question of principle. 

When the question is one of principle, a second 
appeal lies to the High Court on the question of costs 
only. {Afewboutd and Cuming., J J.') HaMESH CHaN- 
DRA V. MOHIM CHANDRA. 68 I. C. 600 : 

35 C L. J 156. 

--S. 35— Administration proceedings—Costs of 

intervenor. 

Where in an administration suit the intervention of 
a person did not change the character of the proceed¬ 
ing or alter the scope of the suit and the intervenor 
voluntarily came into it as a prudent measure not of 
immediate protection but of possible personal benefit 
hereafter, it would be clearly unjust to make the 
claimant pay an additional bill of costs of the interve¬ 
nor. {^Aiojkerjee., C-J. attd Fletc/ier^ /.) SOURENDUA- 
MOHAN SiNHA 2/. MURARILAL SINHA. 

24 C. W. N. 888 : 59 I. C. 581; 48 C 352. 
S. 35 —Scale of—Travelling expenses of wit¬ 
nesses. 

Successful party is entitled to recover from his op¬ 
ponent, the expenses properly incurred on account of 
travelling charges of his witnesses. (^Greaves.,/.) 

Kara Sundar v. Lahabar. 

67 I. C. 277 : A. I. R. 1923 Cal. 315 (1). 
. -S, 35 —Disallowance of costs for printing un¬ 
necessary records. 

It is the duty of the appellant to print the record of 
a case, and if unnecessary matter is printed owing to 
his default, in the exercise of a discriminating judg¬ 
ment, the costs for printing such ' 

disallowed. i^Lord Phtlltmore.') GOPAI. ChanDR/ 

Choudhari RaJanikanta Ghosh. 

46 I. A. 299 : 47 C. 415 : 
76 I. C. 737 : 24 C. W. N. 553. 

— —S, 35— Future interest is discretionary— AV 
improper e.xercise of discretion—Appellate Court will 
not interfere. 

Future interest is a matter w'hich is w'ithin the dis¬ 
cretion of the Trial Court and where it is not shown 
that the discretion has been improperly exercised, the 
appellate Court will not interfere. {^Harrison and 
Zafar Al/\ //.) BENARSI DaS v. HiRA TaL. 

86 I.C. 240: 7 Lah. L. J. 1 : : A. I. R. 1925 Lah. 308. 

-—~S. 36— Order—Costs to follow result. 

Costs generally abide the result for where a plain¬ 
tiff’s suit is practically decreed in full, costs should be 

Q. D.— VOL. I—44 


every other plea that could be thought of. The Court 
directed that as the defendant raised all sorts of pleas 
which had been decided against him, the defendant 
was personally liable for costs, //cld, the reasons 
given by the lower court for making defendant per¬ 
sonally liable for costs are perfectly sound. The 
Courts have discretion to make such oiders as to costs 
as they think fit and unless that discretion is exercised 
unreasonably, an appellate court should not interfere- 
iChevis. /.) JHANWAR DA^ v. BODH RaJ. 

4 L. L. J. 210 : A. I. R. 1922 Lah. 229. 
—— S. 35 —Interest oncosts — IV/ien due — Inter¬ 
pretation of Judgment, 

Interest should not be allowed until the costs have 
actually been incurred. A judgment decreed a certain 
sum in favour of plaintiff with proportionate costs and 
future interest from the date of suit till realization at 
one per cent per month. Held the interest was pay 
able only on the principal sum and not on tlie costs. 
(C/icvis, /.) UTTAM CHANO V. BILAMAL. 

60 I. C. 345 (Lah.). 

Ss. 35 and 47— Discretion of award of costs. 

35 §ives discretion as to the ordering of costs but 
the award of costs depends finally on S. 47 and the 
provisions of S. 35 are supplementary. i^Ne^obould 
and Cuming, J J KaMESH CHANDRA MOHIM 
Chandra. 68 I. C. 600 : 35 C. L. J. 156. 

-S. 35— Trustee. 

A Trustee should be made to pay out of his pocket 
the cost of a suit or brougijt to his ill-feeling towards 
the defendant. {De^-adoss, J) ChittambaLa 
MUDALIAR PARTHASARATHY MUDALIAR. X 

47 M.L.J. 801 : 20 L.W. 659 • (1925) M.W.N. 90 : 

H4 I. C. 905 : A. I. R. 1925 Mad. 194. 

—S. 35— Costs — Pesfondent — f/necessa ry 
party—Right to costs. 

A respondent who is unnecessarily made a party to 
an appeal and against whom no relief is granted is'en¬ 
titled to his costs of the appeal. {Krishnan and 
iValler, //.) GaNGABATTULA KaNIHAMATA 
Manchi raJu Reddi Pantullt. 

19 L. W. 197 ; 46 M. L. J. 134 : 

(1924) M. W. N. 122 : 34 M. L. T. (H.C.) 358 • 
78 I. C. 296 : A. I. R. 1924 Mad. 476 : 

-S. 35— Conduct. 

A pleader who was in possession of documents be¬ 
longing to his client, concealed the fact from him. 
Held, that (i) his conduct amounted to professional 
misconduct, (ii) having regard to the vindictive pro¬ 
ceedings on the part of client, costs were disallowed 
though pleader’s conduct was unjustifiable. i^Schwabe, 
C. JCojetts-Trotter and Ramesani, /J.') A FIRST 
Grade Pleader, in the matter of. 

17 L. W. 358 : 24 Cr. L. J. 585 • 
73 I.C. 329 : A.I.R. 1923 Mad. 485. 

S. 36— Redemption suit decreed — Defe7idant 
not misconducting—Poisit not raised hi first appeal — 
Second Appellate Court grasited costs in Trial Court. 
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Where a redemption i-uit w.i^ decreed by the Trial 
C'ourt and both the appellate Courts, but in second ap* I 
peal the defendant’s costs of the suit were claimed on 
the ground that he was not guilty of any niis-conduct. • 
//cld, that as the point liad never been raised before , 
the lower .Appellate Court, he was entitled only to the i ; 
costs in the Trial Court. {Ramesam, /.) KATNAM . « 
PILLAI KA.MALAiMbAL A.MMAL. _ - _ ' 

48 M. L J. 213 : 86 I. C. 793 : 

21 L, W. 252 : A. I. R. 192a Mad. 778. | ■ 

—S. Zi--Coses — Discretion. | 

Costs are always in the discretion of the Trial Court | 

and will not be interfered with in appeal unless the 

order is plainly irregular and contrary to principle. 

./. /. 6’.) GOKIND i'><ASAD y N.ARBHIR ^ 

Singh. * 

_S. 35. 0. 33. R. yZ)—l'i iifti^f'anjalot sutt-’ 

Court's discretion to aieard costs^ tohether restricted-— 

The loord" shall" in O. 33' 3) 

directory and not nmnduiory—Appellate Court s po.oer , 

to interfere. ^ , ,, , 

Sub-rule ( 3 ) of Rule i of O. 33* the Code 
of Civil Procedure does not impose an unavoidable 
obligation on the Court to award costs in all cases ot j 
withdrawal of suits. The word ‘ shall as used in the 
context is merely directory and not mandatory. ^ | 

general law as- to costs as laid down in S. 35 1 

the Code invests the Court with a discretion in the 
matter of awarding costs and subMule ( 3 ) of Rule v i) 
of Order 33 has not the effect of divesting the 
Court of that discretion. A court has absolute discre- ^ 
tion in the matter of costs and an appellate Coiiit \Mll j 
not interfere w th an exercise of discretion of a lower , 
Court unless it has proceeded on a manifestly wrong ' 
ground. (iSoo) 2 Ch. 473 and 2 Horn. G. R. 254 re¬ 
lied on. (^Simpson, A- J. RaM IJHAROS •• 

Rampal Singh. 

2 0 . W. N. 901 ; A. I. R. 1925 Oudli 699. 

- S. 33 —Appeal — Appellate Court zoill not in- \ 

terfere with discretion unless it is manifestly "orons. 

A Court has absolute discretion in the matter of 
costs and .in appellate Court will not interfere with an 
exercise of discretion of a lower Court unless it has 
proceeded on a manifestly w rong ground such as the 
application of an erroneous principle.or a misappiehen- 
.'^ion of the facts. So long as the discretion was in fact 
c.xercised, an appellate Court will not interfere simply 
because it would itself have exercised the discretion 
differently. 2 Bom. L. R. 254 . Foil. {IVaztr flasan 

and Simpsoiiy //. J. Cs.) RaM BHAKOS KAMPAL 

Singh. 2 O, W. N. 901 : A. I.R. 1926 Oudh. 699. 

_ S. 35 — Appeal—Grounds loosely drafted — 

Appeal decreed^ Appellant was ordered to pay his as 
well as respondent's costs^ 

Where the grounds of appeal were loosely drafted 
consequent on a misunderstanding or want of under¬ 
standing of the facts of the case, the Court disallowed 
the cost of the succe.ssful appellant and decreed the 
respondent’s costs to be paid by appellant. {Dalai, J. 
C.and l^yuzir If‘’san, A. J- C.) SHEORaJ 
PHULBASA. 28 0. C. 203 : 85 I. C. ^45 • 

A. I. R. 1925 Oudh 561. 

--S. Z^—Costs — fixpenses of litigation—Rr^kt 

to be indemnified. . . . , i 

Where a person institutes a suit obtains a decree and 
puts it in e.xecution and purchases the property fiiidlly. 
there is a prima facie ground for holding that he lias 
incurred the necessary expenditure relating to those 
proceedings. A plaintiff claiming against him under 
ji better title must contribute in respect of the said ex¬ 
penditure, unless he shows he has contributed niorc 

than bis share. {IVazir fJasan and jVeave, A. y. Cs,) 


THAKUR JAI INDAR BAHADUR SiNGH t'. THAKUR 

Sheo INDAR Bahadur Singh. 

10 0. L. J. 481 :78 I. C. 393 : A. I. R. 1924 Oudh 218. 

P. 35— Costs — Joint liability• 

One of co-plffs, or co-defts. from whom the costs 
awarded jointly against them were realized can sue for 
contribution from others. {Daniels and Dalai, J. Csf) 
SIDH GOPAb 5:'. AvaDH BIHARI LAB. 

26 0 . C. 196 : A. I. R. 1024 Oudh 48. 

_S. ZZ-^Diseretion—Interference on appeal. 

Where a reasonable discretion has been exercised in 
the matter of costs the High Court will be slow to in¬ 
terfere. {Daniels, A. J. C.) RAJENDRA NaRAYAN 

V. Ghakoor Khan. I* 9* 307 : 

9 0 . & A. L. R. 77 ' A. I. R- 1924 Oudh 110. 

-S. 35_ Costs — Court of Second Appeal-Power 

to interfere. 

Where the Lower Appellate Court has interfered 
with the order of the Court of hearing as to costs 
there is no reason why tlie legality of the lower Ap¬ 
pellate Court’s order should not be open to question in 
second appeal. There is no distinction made by the 
law between pleas based on facts and pleas based on 
law so far as the apportionment of costs is concerned. 
(Ashworth, J.C.) RAM KiSHAN D.\S JaGANNATH 
PkaS \D. 23 0. C 385 : 10 0. L. J. 20 : 

73 I. C. 222 • A. I. R. 1923 Oudh 155. 

-S. 35— Costs—Court of second appeal. 

Where the reasons given by the Munsif for the order 
which he passed velaling to the costs were good and 
the Subordinate judge gave no reason whatsoever for 
j interfering witli the exercise of the discretion by the 
* Court of the First instance, High Court interfered. 

' {Wazir Hasan, A. J. C.) RaGHO PERSHAD v. Se- 
' CRETAKY OF STATE. 9 0. L. J. 629 : 

: 74 I. C. 369 : A. I. R. 1923 Oudh 114. 

_S. 35_ Costs Disallowing of—High interest, 

A Court disallowing costs on the ground that the 
i interest claimed is very high, exercises a very proper 
discretion. {Daniels, A. J. C.). SHEIKH FaZAL 
! AZIM c’. LaLA GIRDHAKI LAL. 

69 I. C. 657 : A. I. R. 1923 Oudh 8 (1). 

_S. 35— Costs — Minor s Contract— Cancellu' 

I ^ 

: ^V'hcre the plaintiff sued for cancellation of a bond, 

' held, as the defendant could not enforce the contract 
! being void, he was not entitled to costs. {Simpson, A. 

I J, C.) MUHA^!MAD ANWAK KHAN v. J^ANDA 

i c v,ou 9 0. L. J. 404 : 25 0. C. 287 : 

A. I. R. 1922 Oudh 271. 

-S. 35— Discretion — Costs, 

Where it was found that the suit was rendereo in¬ 
evitable by reason of the gross mismanagement of the 
trust estate by the Appellant, the lower Court was held 
to be right in directing the Appellant to pay the costs 
! of the suit. {Das and Bucknill, JJ.') 

I ' r. .ABBAS Hussain. 4 P. 1. T. 326 : ’IJ- 280 : 

. ; A. I. R. 19£3 I at. 420. 

' j _s, ZZ—Costs—Order for-Scveral respondents, 

i If costs are awarded against a number of respon- 
; I dents without indicating the proportion in which those 
. ! costs shall be borne by the different respondents such 
( an order is always taken to mean that tiie respondents 
are jointly and severally liable for the costs> and the 
1 order for costs may be executed against any one of 
, them who will have a right of contribution agamst the 
5 other< in a case of this nature. (DtTiCso/t MilUr,C, 
, J. and Munich. J.) THE MIDNAPOKE ;^^^NDARY 

r i GO. f’. MaDAN MAK'vaRI. (1923) P. H. C. C. H : 
. ! A. I. R. 1923 Pat. 215. 

; Se. 36 and Appeal-order as to costs, 

) An appeal lies against an order of costs alone ; but 
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the Appellate Court will not interfere with this discre¬ 
tionary order unless a matter of principle is involved. 
{Saunders, /. C.) JaLLALUDIN O'. EBRAHIM. 

83 I. C. 811 (2^ : (1921) 4 TJ. B. K. 8 . 

_S. 35 —Principles of—Appellate decree silent. 

Where the appellate decree is silent as to costs the 
decree of the Trial Court is the guide to determine 
the costs. {Rigg, /.) Lall Lwarkadas Burma 
railway CO. .10 L. B. R. 280 .• 62 I. C. 299 : 

13 Bur. L. T. 173 

---g. 35 — Suit overvalued—Costs will be allffived 
on proper valuation. 

Where a suit has been overvalued the plaintiff is 
onl> entitled to costs as ta>ed in a suit valued at proper 
valuation. {Rupekand Bilarain, A. J. C.) SECY. OF 

State v. Dinshaw Naoroji. A.I.R. 1925 Sind 27 d. 

--—^S. 35 —Litigation due to vagueness of testa- 

mentary directions—Costs of all parties should come 
out ef testator"'s estate. 

Where it is the fault of the testator in making the 
testamentary directions vague or uncertain in law or 
fact that is responsible for a litigation,the costs of all 
parties should be awarded out of the estate of the 
testator. {Rupekaud Bilarayn. A. J. C.) ShaMBAI 
V. GovarDHAN. 78 I.C. 249 : A. I. R. 1925 S*iid 19 j. 

' ■ " S. %^—Scope. 

An order under that a mortgage in executed as 
previously ordered is an order which can be exe¬ 
cuted as if it were a decree under S. 36 of the code. 
{Robinson, C.J. and Baguley, J.) ALLAN BROS. & 

CO. 5^. SHAiK jooman Sons & co. 

2 Rang. 673 : 85 I. C. 291 : 4 Bur.L. J. 32 ; 

A. I. R 1925 Rang. 189. 

——'S. 37 —Court to which business is transferred 
ifuludes tkeCourt to which such business is tratisferred. 

Where the wliole business of one Court has been 
transferred to another Court, the expression ‘ the 
Court by which the decree was passed ’ is so definite 
and precise as to create an exception to the general 
rule introduced by S. 150 . {Spencer and Krishnan, 

//•) J. S. shriniwas Rao z'.Hanumantha Kao. 

42 M. B. J. 344 : 15 L. W. 458 : 
(1922) M. W. N. 349 : 31 M, L. T. 79 : 

A. I. R. 1922 Mad. 10. 

———S. 37 (b )—Decree passed by Additional Sub¬ 
ordinate Court—Court abolished after decree and re¬ 
vived subsequently—Decree sought to be executed m the 
revived Court-^Court which passed the decree and exer¬ 
cising jurisdiction aver the }udidal area — Jurisdiction. 

Where a decree passed by an Additional Subordi 
nate Judge’s Court is sought to be executed after its 
abolition and revival in the revived Court with the 
same designation that Court has jurisdiction to execute 
the decree under S. 37 {b\ C. P. Code as being the 
identical court which passed the decree and as having 
jurisdiction over the judicial area- 4 C. -L. J. 473 ex¬ 
plained and distinguished. {Mutlick and Ross, JJ.') 
Mt. Bibi Khodaiyatul KOBRA V . piarihar. 
MiSRA 4 P. 688 . 

— . S. ZH—Section is not exkaustive^Particular 

execution application may be transferred under S. 24 
—C. P. Code, S. 24 . 

S. 38 was enacted to decide the question as to the 
jurisdiction of a Court when a suit is transferred. If a 
. suit instituted in Court A is transferred to Court B 
and Court B decided it, S. 38 enjoins that application 
for execution shall be presented to Court B and not to 
Court A, that is, the application is to be presented to 
the Court which passed the decree and not to the Court 


: C- P’iCODE (V OF 1908), S. 39. 

in which the suit was instituted. The section is not 
exhaustive and a decree can be executed by the Court 
to which it is transferred unoer S. 24 . {I'Valsh, Ag. C. 
J.and Dalai, J.) MAHOMED HABIBULLAH v, 
Tiicam ChaND. 47 All. 57 : L. B. 6 A. CC*v.) 103 : 

85 I. C. 746 : A. I. R. 102a All. 276 (2). 

-Ss. 38. 39, 37 and 2l—Courl losing/urisdic- 

tion over property aurtng execution can't proceed with 

it. 

Section 38 does not make it optional to a Court to 
execute its own decree, or to transmit it to the Court 
which has territorial jurisdiction, if the or ginal Court 
has lost jurisdiction over the subject-matter of the suit. 
Although the words in S. 39 are “ the Court may 
send it for execution,” in all cases the Court should 
send its decree to the Court which has territorial 
jurisdiction if between the passing of the decree and 
the executing of it, the jurisdiction has passed to 
another Court. {Spencer and Devadoss, J J.) K.. C. 

Manavikraman r’. N. C. ananthanarayana 
AYY.4N. 46 M I. J. 2o0 : 19 L. W 16 : 

(1924) M. W. N. 38 : 79 I. C. 806 : 

A. I. R. 1924 Mad. 4o7. 

-——Ss. 38, 37 and 150— Execution — Jurisdic¬ 
tion — A/oney-decree—Transfer of area where ludg- 
ment-debtor lived from one Court to another. 

Where subsequent to the passing of a money 
decree the aiea in which the judgment-debtor lived 
\Yas transferred from the jurisdiction of the court 
I w’hicli passed the decree to that of another Court it is 
open to the latter Court 10 execute tlie decree. 42 M. 
821 ; 37 M. 462 Kef. {Oldfield atui Venhatasubba Rao, 
JJ.) MUTHUKAUUPPA CHETTVr. PAIYA KaVUN- 
DAN. 45 M. L. J. 210 : (1923) M. W. N. 406 : 

18 L. W. 17 : 73 I.C. 956 (2; ; A. I. R. 1924 Mad. 32. 

-Ss. 38 and Execution sale — Suit to set 

aside. 

Under S. 38 , Civil Procedure Code, a decree may be 
executed cither by the Ccurt which passed it or by the 
Court to which it is sent for e.xecution and where the 
Trial Court is not the Court to which the decree is 
sent for e.xecution, this section prevents it from pro¬ 
ceeding with the suit as a matter in e.xecution and 
e.xecuting the decree, {Kotwaf A. J. C.) BriJ 
Mohan Kasturchand. G 8 i. c. 693: 

A, I. R. 1922 Nag. 189. 

- ■ ■ — —Ss. 38 and Z2--Exeept in case of decree for sale 

of morlgaged properties, jio Court can execute decree 
entirely affecting property beyond its jurisdiction. 

Under Ss. 3 S and 39 no Court can execute a decree 
in which the subject-matter of the suit or of the appli¬ 
cation of the suit is property situated entirely out¬ 
side the local limits of its jurisdiction, but anexcep 
tion has been ixscognised in cases of decrees for sale 
of mortgaged properties. 39 Cal. 104 , Foil. {Dass 
and Ross, JJ.) SHEIKH ABDUL HaDI v. MT. 
KaBULTUNNTSSa. 6 P. L. T. 71 : 80 I .C. 901 : 

A I. R. 1925 Pat. 139. 

■ Ss. 38 and 39— Application to original Court 

after transfer to another is no step-in-aid-. 

After 4 decree is transferred by one Court to another 
for execution any application made to the former Court 
cannot be a step-in-aid. {Adaini and Das, JJf) 

Jnanendra Nath Ghosh v. Kumar Jogendra 
NarainSinha. 1924 P. H. C. C. 362 : 

2 P. 247: 74 I. C. 608 t A. I. K. 1928 Pat. 384. 

■ 'S. 39— Transfer of decree—Award under the 
Co-operative Societies Act — Application to enforce 
award^Co’Operative Societies Rules 31 and 34 . 
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An award was made at Poona under the rules 
framed under S. 43 of the Co-operative Societies Act, 
1912 , whcih made it enforceable in the same manner 
as a decree of the Court. The party to the award next 
applied to the Judge of the Court of Small causes at 
Poona to transfer the decree to the Court of Small 
Causes at Bombay under S. 39 , C. P. Code. I/eld, 
that inasmuch as the Poona Court could execute the 
decree as if it had passetl it, it could also transfer the 
decree under S. 39 , C. P. Code, Rule 34 of the Co¬ 
operative Societies Rules, 1919 , framed under S. 43 of 
the Co operative Societies .\ct is not clearly worded. 
iMaclecd.C. J. it>f{ Shah. /.) KhiSHNAJI BaRI-E 
r. M VHADEt) PATH.. 46 B. 128 : 64 I. C. 337 (1) : 

A. I. R. 1922 Bom. 377 (2). 

— — Ss. 39 and 42 — Transfer for t'xceutifln--OriZi 
nal Court—Penvers of -Grant of certifieatc of non-satis' 
faction, 

A decree was transferred to another Court for exe¬ 
cution. Nothing was done there, and another applica¬ 
tion was made in the original (.ourt to transfer the 
decree for execution again. Certificate of non-satis¬ 
faction was issued by the ( ourt to which it had been 
transferred only after the date of the sec{)nd applica¬ 
tion. Held, the original Court had jurisdiction to 
entertain the application, and even if there was a defect 

it was cured by the subsequent granting of the cer¬ 
tificate, the date of granting it being immaterial. 
yShadi Lai,, C- J. and Harrison, J FIRM HIRA 

Lal-Anant Ram r. Firm Sheam Mae-Chana 
-V rAE. I- 9S8. 

-S. 39 — Decree of yillagc Mnnsif's Court 

transferred or witltdrawn to District A/unstf's Court 
for execution—District Munsif cannot transfer decree 
for execution. 

A District Munsif receiving by transfer a decree of 
a village (Jourt under S, 66 of Madras Act I of 1889 or 
withdrawing execution of a decree to his own file 
under S. 67 has no jurisdiction to transfer it for execu¬ 
tion to another District Munsif’s Court under S. 39 of 
the Code of Civil Procedure. {^Oldfield and De"'adoss, 
//.) KaNDO'I H SaNKARAN NaIR 7-. ATCHUTHAN. 

44 M. I. J. 643 : 

46 Mad. 734 : 32 M. L.T. 403 (H. C.) : 

18 L. W. 19 : 73 I. C. 793 : (1923) M. W. N. 353 : 

A. I. R. 1923.Mad. 651. 

- S. 39- -Court passing decree having within its 

iurisdiction property sufficient to satisfy decree is not 
necessarily precluded from transferring decree. 

The jurisdiction of a Court transferring decree for 
execution to another Court is not confined to cases in 
which there is no property within the jurisdiction of 
the Court which passed the decree sufficient to satisfy 
the decree. Under cl (</) of sub-.section (i) of S. 39 
of the C. P. Code, the Court can made the order of 
transfer if it “ considers for any other reason, which it 
shall record in writing, that the decree should be exe¬ 
cuted by such other Court.’’ {IVazir Hasan and 
/CendalLA.J, Cs.) SaDIQ ALI KhaN SHARP 
IAHAN BeGAM. 28 0 C. 199 : 85 I. C. 411 : 

A. I. R. 1925 Oudh 481. 

— — —S. 39 — E.xecution case once transferred~.^Cer- 
tificate tinder S, 41 not received — Court Pas*sing the 
decree cannot transfer it again to different Court. 

Once a decree is transferred under S. 39 , C. P. Code, 
the Court which passed the decree ceases to have 
jurisdiction till it receives a certificate under S. 41 and 
therefore a second transfer of the case by the Court 
passing the decree to a different Court for e.xecution 
is without jurisdiction. 1925 A. 276 affirmed ; 1923 


C. P. CODE (V OF 1908), S. 41. 

P. 224 Dist. 1923 P. 384 Ref. i^Dalal and IVazir 
Hasan, A. J. Cs.') JaNG BAHADUR v. BeNI MaDHO 

12 0. I. J. 287 : 2 0. W. N. 3l3 
A. I. R. 1926 Oudh 428. 

-S. 39 —Court can execute decree agaiust pro. 

p. rty entirely outside its furisdirfion if it is a tnort- 
gage decree for sale. 

Under S. 39 a Court can execute a decree for sale 
of the mortgage property, though it is wholly out of 
its jurisdiction because a mortgage decree is practi¬ 
cally a decree of specific performance of the contract 
between the mortgagor, and the mortgagee. {^Das 
and Ross, J/,) SHEIKH ABDUL HaDI v. MT 
KaBULTUNNISSA. 6 P, L. T. 71 : 80 I. C. 901 

A. I. R. 1926 Pat. 189 

S. 39 —Application for transfer and execution 
—Difference between—Fresh application for e.xecutivn 
when necessary. 

There is nothing in law which compels a decree- 
holder to make a second application for execution to 
the Court to which a decree has been transferred for 
execution, when he has already made one application 
to the ('ourt transferring the decree. (^A/uiliek and 
Foster, J/.) Duin* r*. TaRAPRASaNNA ROY CHAU- 
DHURY. 6 P. L. T 11 ; 2 P. 909 : 

1923 P. H. C. C. 280: 74 I. C. 763 : 

A. I. R. 1924 Pat. 120. 

-—S. 39 —Transfer of decree—Court to ivhieh 

decree is transferred must he one having iurisdiction, 

A decree cannot be transferred for execution to a 
Court which has no pecuniary jurisdiction to entertain 
the suit in which decree was passed. The legislative 
changes introduced in S. 39 ( 2 ),/. that when the 
Court suo motu transfers a decree to a subordinate 
Court the latter Court mast be “of competent jurisdic¬ 
tion” does not mean that under S .39 (i) a decree may 
be transferred to any Court for execution, irrespective 
of its pecuniary jurisdiction. {^Jwala Prasad and Buck- 

//•) Amrit Lal V. Mureidhar. 

1922 P. H. C. C. 229 : 3 P. L. T. 422 : 1 Pat. 651 : 

67 I. C. 638 : A. 1. R. 1922 Pat. 188. 

-S. 39 (1) (d) — Execution of decree—Courts 

power to transfer to another Court — Decree-holdePs 
right to execute his decree, whether liable to be limited. 

The powers of a Court to transfer a decree passed by 
it to another Court for execution are not limited by 
the fact that there is not sufficient property within the 
local limits of the jurisdiction of that Court to satisfy 
the decree. A Court has no power-to take away the 
decree-holder’s legal right to execute his decree in 
such manner as he chooses, having regard to his own 
facilities and convenience. 

Quaere, —Does an order of a (.‘ourt transferring a 
decree passed by it to another Court for execution fall 
within the provisions of section 47 ( 1 ) ('. P. Code, 
and amount to a decree as defined in S. 2 ( 2 ), C. P. 
Code; and ^does an appeal lie against it, {IVazir 
Hasan, J. C. and Kendall, A. C.) MOHAMMAD 

Sat>io .‘\ei Khan v. nawab Sharp Jahan Beg.am, 

1 0. W. W. 409. 

-S. 39 ( 2 ) — Presumption umler. 

The Court cannot presume when a decree is trans¬ 
mitted for execution to another Court, it intended the 
decree to be executed even against proper’ies situated 
within the jurisdiction of the transmitting Court. 
(Spencer and Devadoss, JJ.') MaHAR.\JA OK JEY- 

PORE V. Raja Lakshmi Nar.asamma Garu. 

18 L. W. 747 : 76 I. C. 269 : A. I. R. 1924 Had. 144. 

S 41— After issue of certificate whether right¬ 
ly er wrongly, the Court to whom the decree is trans- 
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fcyycd cannot deal with execution matleys. 

The Court lo which the decree is transferred under 
S. 39 has jurisdiction only up to thetlime that it issues 
the certificate prescribed by S. 41 . Afte? the issue of 
the certificate that Court ceases to have jurisdiction 
whether the certificate was issued rightly or wrongly. 
(Dalai /.) SHIAM I>Ab v KOERPAL. 

22 A. I. J. 1039 : L. R 6 A. (Civ.) 28 ; 

A. I. R 1925 All. 179. 

_S. Decree — Transfey foy execution — Cey- 

tifndtion. 

Orfification is a very important step when a decree 
has once been transferred to another Court for its con¬ 
sequence is that the latter Court ceases to have juiis- 
diction to execute the decree. There must be a for¬ 
mal certification by the ('ourt to which the decree has 
been transferred, toi execution, lo the (*ourt which 
passed lite decree. (,]/<?<•/«*<v/, C. J. and Skah^ y.) 
SHIVLINGAPPA MaLLAPPA V. SHID^^ALLAPPA, 

26 Bom. I. R. 345 : 80 I. C. 752 : 

A. I. R. 1924 Bom. 359. 

. ' - S. 41 — Ceytificate — Kxccution of decyce — 

Decree sent to anothey Count foy execution. 

It does not follow that because one application fi>r 
execution fails in a Court to which the decree has 
been sent for execution, that that Court is bound to 
send a certificate to the Court in which the decree was 
j)assed. The judgment-creditor might .still be anxious 
lo execute his decree in the former Court, and it is 
only when the Court to which the decree is sent ha? 
executed it or has failed to execute it that the Court is 
bound to send a certificate under S. 41 . It was intend¬ 
ed that there should be complete failure such as 
would re.sult in no benefit to the judgment-creditor for 
one reason or another and not merely a partial failure. 
(Macleod, C. J. and Cynmp, J.) YiTHU r. GaNESH. 
26 Bom. I.R, 453 : 74 I.C. 149 ;A.I.R. 1923 Bom. 396. 

' '— S. 41 — Applicability — M^hat amounts to infot - 
mation. 

S. 41 , C. P. Code, does not prescribe any particular 
way in which the Court to which a decree is sent for 
execution should inform the Court as regards the result 
of the same. Where a Court has both small cause 
pow'ers and original jurisdiction and a decree passed 
under the former is executed under the latter and an 
entry of satisfaction is made in the Small Cause Regis¬ 
ter, the section has been complied with. 

Vex Crumps J. :— S. 41 contemplates two different 
(Jourts and cannot be applied strictly to such a ca.se. 
(Macleod, C. J. and Crump, J.) MaNIRAM Peer- 
chand V VlTHU RamJI. 76 I. C. 549 : 

A. I. R. 1923 Bom. 371. 

- Ss. 41, 42 and 39 —Scope of. 

S. 41 requires that a Court to which a decree has 
been sent for execution shall certify to the Court 
which sent it that it has completely executed the 
decree or has failed to do .so and is unable to do so 
any further. The section may also require certificates 
to be sent of the result of each application for execu¬ 
tion that is made to the executing Court, but in any 
case such certificates have to be sent under the execu¬ 
tive orders of the High Court. But the sending of a 
certificate does not of itself put an end to the jurisdic¬ 
tion of the Court to execute the decree,and the sending 
of a certificate of the latter class cannot do so at all. 
37 Mad. 231 distinguished. 20 All. 129 followed. 
(Batten, J.C. and H alii fax, A. J. C.) INDRA RaJ 
Singh z'. Murad Khan. 18 N. L. R. 178 : 

68 I. C. 657 • A. I. R. 1922 Nag. 210. 

“ -S. 41 — Court to which decree is transferred 

has jurisdiction till certificate of execution is sent to 
Court passing decree. 


j C. P. CODE (V OF 1908), S. 42. 

The Court to w’hich a decree lias been transferred 
for execution is not divested of juri.sdiction until it 
sends the certificate under S. 41 , P. Code to the 
Court which passed the decree, and until such certifi¬ 
cate is sent the Court which passed the decree has no 
i jurisdiction to entertain application to certify payment 
under the decree so as to save limitation. 39 Mad. 640 
(P. ('.) P*oil. /. r.)I Mahomed Shakir v. 

juGAl. KiSHORK. 28 0 . C. 169 : 85 I. C. 456 : 

A. I. R. 1926 Oudh 492. 

—S. 41— Execution of decree—Transfer of 
decree foy c i ee.ution — Juyisdiction — Certificafion — To 
whieh Count should bt made. 

Where a decree is sent for execution to another 
(iourt by the ("oiirt which passed the decree the former 
Court Is not divested of its juristliction until it sends 
the certificate under S. 41 , ('.P. Code. The mean¬ 
ing of Rule 172 (<t) of the Gudh Cavil largest that the 
record shall be returned to the Court by which the 
decree was sent for execution when the decree has been 
executed w-holly or in part by the Court to which it 
has been sent is that satisfaction should be srch that 
no further satisfaction of the decree in that Court 
would be possible. (Dalai. J.C. and Nea'c, A.J.C.) 

SvED Md. Shakir t'. Jugal Kishork. 

10 0. & A. L. R. 1277. 

-S. 42— Transfer of decree for execution to an- 

other Court — Judgment-debtoy\f estate taken over by 
Court of H'^ards after passing of decree—Objection to 
execution of decree by Manager of the Court of Vizards 
—Maintainability of. 

The Court of Wards took charge of the estate of 
a judgment-debtor which was situated at Aligarh. On 
the application of the decree-holder, the Collector as 
manager of the estate under the Court of Wards was 
brought on the record and the decree was transferred 
for execution to the Court of Aligarii w-ithout any 
objections taken by the Collector w'ho had been given 
notice-of the application. Subsequently when execu¬ 
tion was applied for in the Aligarh Court, the Collector 
raised an objection on the ground that as the decree- 
holder had failed to notify his claim under S. 17 of 
U.P. Court of Wards Act,his demand must be deemed 
to have been satisfied under S. 18 . The decree-holder 
contended that the question not having been raised at 
the time when the Collector was impleaded as a party 
representing the Court of Wards or at the time when 
the decree was transferred for execution, it could not 
now be raised. Held, that the judgment-debtor was 
justified in taking the plea before the Court at Aligart 
as neither the impleading of the Collector as a party nor 
the order transferring the decree for execution amount¬ 
ed to a decision of the question whether the decree- 
holder’s demand must be deemed to have been satis¬ 
fied under S. ii of U P. Court of Wards Act. The 
executing Court had power to consider the objection. 
(Afztkeriee and Daniels, JJ.) SaNWaL DasS v. COL¬ 
LECTOR OF EtaH. 46 A. £ 60 : 22 A. L. J. 439 : 

1. R. 6 A. 380 . A. I. R. 1924 All. 700. 

'S. 42— Transfer to one Court—Application 
for further transfer. 

Where a decree is already transferred for execution 
by Court which passed it, an application for further 
transfer should be made to the court where execution is 
pending. (Macleod, C. J. and Shah, J.) RaNGA- 
SWAMI SHETfl z/. SHESHAPPA MaNJAPPA. 

47 B. 56 : 68 I. C. 506 ; 
24 Bom. I. B. 798 : A. I R. 1922 B om. 869. 

-S. 42 —Sectiofi is nof applicable to execution 

Proceedings of a decree by Madras Small Cause Court 
transferred to a Mofussal Court—But is applicable 
only to execuiioft proceedings in the Madras Small 
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r P. CODE CV OF 1008), 8 42. 

CaxiSL^Cotirt. 

Section 42 i? not .ippiicable to proceedings in cxc* 
cution of .'1 decree of the ^Tadr^s Small Canse^ Court 
transferred to a Court in the mofussal ; hut it only 
applies to execution proceedings in the Madras Small 
Cause Court, whether the decree sought to be executed 
was passed by the Madras Small Couse Court or Irans- 
ferred to th:tt Court from a Court in the niofussal. 
{Dc7>^dos.i avd IVnI/arr. JJ PONN.APP.A REDDl t, 
r. THTRirVPNGAPA Prhl.Al. 

49 M. t. J. 104: 22 I. W. 455 : (1925) M. W. N. 712: 

90 I. C. 609 : A. I. R. 1925 Mad. 1179. 

_S. ^ 2 ^A(>pficalic>i for crC(‘7!iion—Cirii Pro- 

redurr Code. O 3 1, Pr. \0 and ri. 

Court to which a decree is transferred for execu* 
lion cannot execute it in absence of regular applica¬ 
tion thereformnder O. 21 , Rr. 10 and ir. (^KinK-hede. 

A. J. r.) SULTANAI.I V. P.ALAJI. 

80 I. C. 59 : A, I. R. 1924 Nag. 413. 

-S. 42 —Transfer of Jcerec—Order for. effect 

of — Jurisdiction of Court 'vhieh fussed the decree. 

Where a decree-holder obtains an order for the 
transfer of a decree bv the (^ourt whicli passed it to 
.another Court for purpO'^es of execution, but the decree 
is not actually sent to that Court, the Court which 
pa«ed the decree lias jurisdiction to execute it. 
(^Miller. C /.and J-.oetla Pra^nd. y.) RAM CHANDUA 
MARWARI y KRISHNA T^AL MaRWART. 

1 Pat. 328 : 3 Pat. L. T. 298 : 
65 I C. 332 : A. I. E. 1922 Pat. 301. 

_-S. 44_ Courts niav refuse execution — Diserc- 

tion to refuse is net Umited to S'. 13 and Cioil 

Procedure Code. 

The expression “ may be e.vecuted ” in S. 44 gives 
a discretion to the Court, to which application is made 
for executing a decree to refuse to execute it, though 
the discretion should not bo capriciously exercised. 
That discretion is not with special reference to Ss. n 
and 14 . Cases may arise whc'Cin the exercise of proper 
discretion. Courts of law in "Rritish India may properly 
refuse execution of such decrees even apart from ‘he 
exceptions enumerated in S. i.>. However, in practice, 
no case may arise where the grounds on which the 
Court may consider it proper to refuse execution in the 
exercise of its discretion are not included in one or 
the other of the very general exceptions engrafted in 
S. 13 . (.Srinivasa Aivantrar. J.') Ih N. KrISHNA- 
SWAMY CHETTY V. MADHAPPA CHPTTIAR. 

21 L. W. 330 : 86 T. C. 492 : 
A. I. R. 1925 Mad. 788. 

--S. 44— Words “ mav he executed . 

British India ” refer only to mode of execution. 

The words mav be executed in Rritisli Tnd'a as 
if they had been passed bv the Courts in Rritish India” 
refer only to the mode of execution. They do not 
mean that such decrees should fo^ all purpases what¬ 
soever be placed in the same position as decrees of 
British Indian Courts. (Srinivasa Aiyan.car, J.') 

B. N. Krishnaswamy Chf.tty V Madhappa 

CHETTIAK. 21 L. W. 330 : 86 T. C. 492 : 

A. I. R. 1925 Mad. 788. 

■ . — S. 44— Wotice to iudz^ent-dehtor is essential. 

When foreign decrees are sought to be executed in 
British Indian Courts, as an invariable nile, notice 
ought to be issued by the executing Court to the judg¬ 
ment-debtor, to appear and state bis objections if any. 
and execution should be ordered, if deemed proper 
only thereafter. {Srinivasa Aiyanzar. /.) B. N. 
KRISHNASWAMY CHETTY v. MaDHAPPA CHKTTIAR. 

21 L, W. 880 : 86 I. C. 492 : 
A. I. B. 1Q26 Mad. 788- 

S. ^^‘•“Mortgage suit—Claim for, costs in 


C. P. CODE (V OF 1908), 8. 47—Appeal. 

such suit is not an independent claim and must fcllov.* 
the character and form part of the decretal amount. 

The costs in a diortgage suit are not to be treated as 
independent claims by the mortgagee irrespective of 
the rights under the mortgage ; but such costs should 
form part of the amount decreed in the mortgagesuit 
to be realized.in accordance with the procedure laid 
down in the Code. It makes no difference if the order 
for cosf.s was passed before the final decree was drawn 
up. The costs awarded in a mortgage suit follow the 
character of the amount decreed in the suit and form 
part of the entire decretal amount to be realized from 
the mortgaged properties. 35 Cal. 431 ; 20 All. 523 
(F.B.) 40 All. 109 and 30 Mad. 464 , Foil. {Ssthra- 
toardy and Graham. J J.') BaH.ADUR SINGH DURGa 

f. Basiruddin ahammad. 

41 C. I. J. 607 : A I. B. 1926 Cal. 1136. 

-S. ^^—Application loider S. 46 is not applica¬ 
tion for c.xecution. 

An application for an attachment under S. 46 can¬ 
not be regarded as an application for execution. 
{Grca-jcs and Cuming. //.) KaSIWARDEi/. ASWINI 

KUMAR. 90 I. C. 527 ; A. I. H. 1926 Cal. 249. 

-- -S. 46— Scope of. 

Indeed in principle there seems to be no difference 
between a concurrent execution after transfer in an¬ 
other Court and a concurrent c.xecution in a Court in 
which a decree was passed. That the present Code 
does not view with disf.avour concurrent executions is 
among other sections indicated by S. 46 which is new 
and relates to precepts. Two applications for attach- 
ment of different properties can proceed simultaneous¬ 
ly in e.xecution of the same decree. There is no pro¬ 
vision of law which prevents the Court from entertain¬ 
ing a fresh application for the execution of the decree 
by attachment of money in deposit to the credit of the 
judgment*debtor in the same Court or in any other 
Court, when another execution proceeding is going on 
in the same Court. {Multick and Kulwant Sakay.JJ.') 

Ram Sumran Prasad v. Ram Bahadur. 

2 P. 328 : 4 P. I. T. 99 : 1923 P. H, C. C. 61 : 

A. I. B. 1923 Pat. 224. 

--S. 47. 

Appeal. 

Applcab'rty. 

Bar of s’rit. 

Compromise decree. 

Convers on. 

Defence to a suit. 

Exec'*t on sale. 

Exonerated defendant. 

Pore gn decree. 

Objection to attachment. 

Part es and representatives. 

Purchase of decree. 

Q”est on relat ng to eseoution. 

Rateable distribution. 

Beat t^t on. 

Scope of. 

APPEAL.— 

AppTcat on under. 

Collector. 

Compromise decree. 

Execut'on. 

Interlocutory Order. 

Object on to attachment. 

Order. 

Qvest'on relating to execution. 

Rateable distribution. 

Receiver. . . 

Sale proclamation. 
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c. P. CODE (V OF 1908;. 3. 47—Appeal—Application 
under. 

Sohemo. 

Stay of execution. 

Appeal—Application under. 

--S. 47— Appeal—Application under S. 73— 

Question arising in rxcc7{tion bct':vcc'7i parties to parti' 
tion S7iit. 

Plaintiff and one defendant got decrees for money 
against the same defendant in a partition suit, plaintiff 
got his decree transferred to another Court and reali¬ 
sed a certain amount in execution. Defendant applied 
for rateable distribution without transfer of his decree. 
Order on the defendant’s application Is covered by 
S. 47 . {Mndkavan .\'air, /.) AVISA BIVI AMMAL 
V. JOKARA BIVI. 49 M. L. J. : 

22 L. W. 740 : 90 I. C. 869 : 
A. I. R. 1925 Mad. 1265. 
S. 47 and 0. 21, R. 103— Appeal—Application 
by decree-holder auction-purchaser iji execution of a 
mortgage decree for delivery of Possessio^i—Order o?i. 

The plaintiff obtained a decree on his mortgage and 
purchased the property himself. The defendant, the 
purchaser of the same properties in execution of a 
money decree against the mortgagor and who was in 
pos-ession obstruc’ed the plaintiff when he applied to 
take possession. The plaintiff applied for delivery of 
possession free of the obstruction by the defendant but 
the Court dismissed the appli'-ation referring the plain- 
ti'ff*to a suit, ffeld. that this order was one parsed 
under S. 47 of the C. P. Code, and as such appealable 
and the suit brought in pursuance of the order was not 
maintainable. Though a right of suit is provided by 
R. 103 of O. 21 of the C. P. Code, still if the order 
comes also under S. 47 , C. P. Code, the remedy is only 
an appeal and not a suit (Odgers, /,') P.ACH.MAPP.A 

Chetti Venkata Chariak. 

90 I. C. 952 : (1925) M. W. N. 577. 

Appeal—Collector. 

-S. 47— Appeal — Collector—Order ref using 

appoint under Dekhan Agriculturists* Relict Act. 

An order passed in execution proceedings refusing to 
appoint the Collector under S. 22 of the Dekhan 
Agriculturists* Relief Act falls under S. 47 of the '■’od<^ 
and is appealable. {Fawcett and Raymond^ A.J.Cs.') 

Choith Ram z\ Lalbux. 

63 I. C. 310 : 15 S. L R. 47 

Appeal—Compromise decree. 

■ —S. 47— Appeal—Compromise decree — Award — 

Order in execution. 

An appeal lies against an order in execution of an 
award and for this purpose the award stands on the 
same footing as the decree in a*suit. {Ketmcdy.. J.C. 
and Modgaonkar, A.J.C.') DONALD GRAHAM & CO 
V. KweaLRaM. 79 I. C. 477: 16 S. D. R. 245. 

Appeal—E x ecut i on, 

" S. 47— Appeal—Execution sale—Furckase by 

decree-holder—Application to set aside. 

Where in execution of a decree the decree-holder 
purchases the property and an application is put in to 
set aside the sale ostensibly under O. 21 , R. 90 , but 
which states the sale was illegal, the application also 

falls under S. 47 and any order passed therein ^mounts 
to a decree from which a second appeal lies. {Sulai- \ 
man and Muker/ee, JJ.) SUPERIOR Bank, LTD. v. 

Budh Singh 22 A. L. J. 413 : 10 0. & a. L. E. 639; 

I. 6 A. (C’.T.) 769: A, I. R. 1924 All. 698. 
^ -S.* ^-^Appeal — Order not open to second 

Appcal^C- P. Code, O. 21 , R'r. 89 — 92 . 
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.Ml orders between decree-holder and jndgment- 
debtorunder S. d 7 are not decrees and appealable as 
such. An order under O. 2 r, R. 92 being appealable 
under 0 .^ 3 , R. i. (i) a second appeal docs not lie. 
{Siihrawardy and D?/t'al, JJ.) BaNSHIBAP.AN c. 
CHKAUNAT BIBI. 

42 C. L J. 176 r A. T. R. 19P6 Cal 400. 
- S. 47 and 0, 21, R. 40 — Appeal — Fxen/tion — 

Arrest of } udgment-dehtor. 

An order of the executing C ourt refusing to arrest 
the judgment-debtor in e.xccution of a decree is an 

order falling within the scope of S. 47 of the C. P. 

Code. Such an order is therefore appealable. 

{Martificau, J.) LaT.A DaS f. MtNa MaT.. 

4 lah. L. .T. 266 : A. I. R. 1922 lah. 259. 

- 47 and 135 — Apfcnl—Execution of decree 

—Exemption under S. 13c;. Civil Proccchrre Code, 
claifried by ?udgmc»t-dehtof—Arrest in execution of 
txoo decrees—Legality of. 

Where judgment-debtor aiTOstocl in execution of a 
decree claims exemption from anx-st under S. 135 , 
Civil Procedure Code, and the Court negatives his con¬ 
tention, the order is one unrler S. 47 and is appealable. 
Where a ludgment-debtor has been arrested in execu¬ 
tion of a decree and brought before the Court he is not 
at the time e.xcmpt from arrest in execution of another 
decree held by a different decree-holder. {Wallare 
and Jackson. J f.) Govtnd.aSAMI GdaA'aR r . Thk 

Union Bank. Ltd.. Ku^trakdnam. 

47 M. I.. J. 678 : 35 HT. t. T. 102 • 
(1924) M. W. N. 781 • A T. R. 1924 Mad. 900. 

' S. 47 — Appeal — Execution — A/istake —Order 

restoring possession to hidgmcfit-dehtor. 

A conditional decree cannot necessarily be treated 
as a preliminary decree and the order, restoring posses¬ 
sion to the Judgment-debtor on the ground that the 
posses'iion was given to the decree-holder under a inks- 
apprehensioii that the decree-holrler has satisfied the 
condition which he had not, is of the nature of a final 
decree. 1 he order, however, is an order passed in the 
execution department from which an appeal could be 
preferred under the provisions of S. 4 *’. C. P. Code 
{Daniels, J. C.). DORaiT-AL r. Mr. (amaGa. 

72 I. C. 879 : A. T. R. 1923 Ordh 16. 

0* 21. R. 90— Appeal — Execution 
sale—Applfcation to set aside — Limitation — Order 
overruli ng-^Appealabilii y. 

^ Every order in proceedings under S. 47 , C. P. Code, 
IS not appealable. Orders dealing with mere matters 
of procedure such as these directing the orodiicflon of 
documents, or the summoning of witnesses although 
in a wide sense they may be said to be orders relating 
to^ the execution can hardly be said to be the deter¬ 
mination of any question within .S. 47 , C. P. Code read 
within S. 2 ^ The questions for determination there 
referred to must be those which the parties are ask¬ 
ing the court to decide as to their rights of liabilities 

merely interlocutory questions of procedure 
which incidentally arise for determination in the course 
of the proceedings. When the rights or liabilities of 
the parties as to the execution, discharge or satisfac¬ 
tion of the decree are determined by the order, then 

the order IS appealable as a decree. The Judgment- 

debtor applied ^ to^ set aside an execution sale on the 
ground of material irregularity and fraud in conducting 
the s^e and also on the ground that execution had 
been barred. ^ The Couit below held that by reason of 
a prior order in execution it must be held to have been 
impliedly decided that execution was not barred. Held, 
that the question whether or not execution was barred 
was a question within S. 47 . C. P. Code, arising between 
parties to the suit and that the order of the Court 
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C. P. CODE (V or 1908), S. 47 ~-Appeal—Execution. C 

below wa.-, appealable. y'";.'• v"^'’ { 

r-osu r. J ) SHIVA N ARAYAN ' * p»t L E 22^ i 

NARAYAN I'RASAD. A.I.K. 1924 Pat. 683. 

_s_ ~Appeal—Execution sale Omission to 

serve notice under O. 21 . A’. 22 , C. I . Cotle. c_i^ j 

Where an application to set aside =>'’f 
is based not only upon the failure to publish and con¬ 
duct the sale according to law but also on the ground 
of the omission on the part of the tlecree^holder of he / 

neces-sary notice under O. 21 . K. 22 , C. P. -O , 
ease comes under S. 47 . C. P. Code, -"da second 
ippeal lies. {MullieP and Foster. JJ) KiSHUNDEO t 
*N\RAVAN MAHTA r. RAMKAJAN SINGH. ^ ^ * 

1923 P. H. C. C. 298 : 5 Pat. 1- T. 61: c 

A.I.B. 1924 Pat. 67. r 

Appeal—Interlocutory Order. | 

_ _S. —Appeal —1 nterlocutory order—Orde* ^ 

refusing /•' postpone or alter terms of sale is interloCn- ^ 

order refusing to postpone a sale or alter the [ 
tf>rms of tlie sale proclamation, either by laising the 
Inlet nrice. or by dividing the property into ots, is 

onlv an interlocutory order. l^Schwabe. J‘ and \ 

r LyiO'e / ) K WlRIBAl AMMAI- d. MEHTA. 

( old id...e. J.) ^ ^ j W. 616 : 

1923 M. W. N. 894: 75 I C. 901 : 

A. I. R. 1924 Mad 234. 

_ _S 47 and 0. 43, R. Appeal—Interlocutory 

order—Order dismissing: execution application for 

An o^der dismissing an application 
default of the decree hoUler is^n^ot ^W-Jable. 

Prasad and Biicknill•, J J'l -n-* t T 204 • 

janardan PR'SAD thak^ur.^ j ^ 1923 Pat. 180'. 

Appeal—Objection to attachment. 

_S. 47 and 0. 21, K- 58 ■Xfi/’ea/-Ohlict,o,i to 

"'wh^re"!'person impleaded as a party to the suit but 
vynerea p decree is passed objects to the 

aftachment of the properties in her hands relying on a 

^Iveyanfe executed by the deceased judgment debtor 

in her favour, tlie objection falls *-• J' 

The decision of such a question operated a^ a decree 
Lder S 2 of the Code and is appealable in the same 

V A 7 and 0. 21, K. f>%-Appeal-Ohltctio., to 

attachment—Ctaiw by legal representaU ve of tudgment- 

‘^"rhe provisions of -S. 47 C. 1*. Code should receive 
the tUdest interpretation. Where the legal 

tive of a deceased J^^Yands on 

to the attachment of certain prop.u ty in his hands on 

the (zround that it is his own property and not that of 

the deceased, the question under 

c: .IT r P Code, and not under O- 21 , R. 5®’^ 

Thtr^r; an appeal against the order of the court^ on 

the claim petition. 17 <-■ ?■ > ^ '9 C- "■ N- 51/ l<ef- 

MARGARKT Anne Stkphrn. ^ ^ 3 P t^^ 

_s. 47 and 0. 21, K. b%—Appeal—Obreclion to 

1......4 nittnissal of—Order iiot appealaole. 

" An'application put in by a judgmencdebtor ‘j’® 

Drooert^ought to be attached is wahf property and 

^rreh U not attachable is one falling under O. 2 .. 
R cr^cl not under S. 47- No appeal lies from any 
ordir passed on such an application {Cautts and Das, 
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//) Shaikh Nazir Hussain v, MahommadEjaz 
HUSSAIN. 1 P. 637 : 3 Pat. L. T. 432: 

67 I.C. 438 A.l.R. 1922 Pat. 166. 

Appeal —Order. 

_S. 47 and 0. 20, B 12— Appeal—Order that 

defendants are liable to account as legal representatives 
of deceased fudgment‘debtor—Amount due not deter¬ 
mined—Order is not appealable—Civil P. C.^ O. 20 ^ 

12 

O. 20 , K. 12 enables the Court to direct an enquiry 
to be made as to the rents and mesne profits to which 
the plaintiff may be entitled. Such an enquiry is made 
in the course of a proceeding which is virtually a pro¬ 
ceeding in continuation of the original suit, and under 
rule 12 , clause ( 2 ), a final decree has to be prepared 
in respect of the mesne profits which may be awarded 
in accordance with the result of such an enquiry. From 
such a final decree an appeal is maintainable. But 
where the order of the Court below merely directs that 
the defendants are liable to render accounts as the 
legal representatives of the deceased judgment-debtor 
and the amount for which they are liable has not been 
determined, the question which has been actually 
determined by the Court below is merely a question 
relating to the substitution of the names of the defen- 
ilants in the place of the deceased, and their liability 
to render the accounts directed by the decree as his 
legal representatives. It is not a question relating to 
the execution, satisfaction or discharge of a deyw. 

^ 47 therefore has no application. It is at best an in¬ 
terlocutory order and no appeal is maintainable but the 
defendants can raise the plea of their non-liability in 
the appeal from the final decree. (^Lindsay and Kan- 
haiyaLal, JJX PUDRA PRAI AP SINGH V. SaRDAR 
Mahesh prasau Singh. 23 A. L. J. 468 . 

L B 6 A. Civil 359 : 87 I. C. 322 : 

A. I. B. 1926 All. 688 . 

_S Appeal — Order discharging surety 

from suretyship is decree-Snrety is a party within 

S. s,i—C.P.Code,S,\hS. 

When any person has become liable as surety for 
the fulfilment of any condition imposed on him, such 
person is for the purposes of appeal a party within the 
meaning of S. 47 and therefore an order dischar^ng 
him from the suretyship is a decree and is appealable. 

• {Snlaiman and Mukeriec. JJ.) *^ATN1 BaI v. GHASI 

; Ram 23 a. L. j. 69 : I. R. 6 a. Civil m : 

, 86 I. C. 105 : A. I. R. 1925 All. 344. 

_S. 47 _ Appeal-Order eoncerning^Cost of 

\ commission—Execution—Nature of order. 

• Proceedings in execution of an order concerning 
costs of a commission are under S. isi» C. P. Code 

. and do not fall under S. 47 . C.P-Code. As such there 
- is no appeal. Za/, /.) 

a GAUR. SHANKER PRASAD. ^ ^ 

f •__S 47— Appeal — Order refusing stay of sale. 

r An ordei refusing to stay a sale pending an appeal 
falls undur S. 47. C. P. Code, and ts appeaUble. 
n {Seott-Smith, J.) FIRM OF P«ALLU MaL HmA 
I.al V. Banarsi Das. a. I. B. 1924 lah. 631. 

,_s. 47 — Appeal—Order directing decree to be 

executed only against property—Decree. 

Where a Court executing a decree holds that the 
*0 decree could be executed only against the property of 
the iudgment debtor and not against him personally, 

e it has the force of a decree and there f ^ 

d second appeal from it. (.Campiell, y.) Tl^ FJM 
OF MUL CHAND HUT CHAND V. TBE Firm OF 

ly Ganda Mal Pallia Ram. A. 1. B. 1924 lah.^. 

_S. 4T— Appeal— Ordtr staying execution. 
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C. P. CODE (V OF 1908;, S. 47--Appeal—Crdei. 

An order staying or refusing to stay execution of a 
decree falls under S. 45 and is appealable. {AUrti- 
mau. y.) FlHM OF GOBINDRAM-RAM CHANDER v, 
FIRM RuLiA Ram Naurta Ram. 

76 I. C. 174 • A. I. R. 1924 lah. 602. 

___Ss. 47 161 and 0. 21, R. Appeal—Order 

under O. 2 J, A’. 9 c— Second appe<tl — l^Vlien lies — Auc¬ 
tion sale set aside under inherent pi-«.’ers of Courl — 
Sale contrary to order of the Court—Eff ect of. 

An application to set aside an auction sale was dis¬ 
missed by the District Munsif on tlie giound that there 
was no evidence of fraud or material irregularity. On 
appeal the District Judge agre'd with the findings of 
the Court below but holding that the sale was in con 
travention of a prior order of court which had become 
final, set aside the sale under his inherent powers. 
J/eld, the order of the District Judge was not one un¬ 
der O. 21 , R- 90 but under S. and an appeal lay to 
the High Court. In the case of an application to set 
aside an auction sale there is no second appeal w hen 
the court approached under S. 47 acts under U. 21 , 
R. 90 . But when it is so approached and exercises its in¬ 
herent power under S. 151 there is a second appeal. 33 
I. C. 692 : 3 S C. 339 : 27 M. 1-. J. 605 : 30 M L. J. 
6 ri : 3 Pat. L. J. 645 refened to. \\ here the parlies 
disputing the sale are parties to the suit they approach 
the*court under S. 47 which decides the forum and not 
the scope of the jurisdiction. i^Jaehson. /.') AkSHIA 
PILLAI 7'. GOVINDARAJU CRElTy 47 M. L. J. (49: 

(1924) M. W. N. 842 : A. I. R. 1924 Mad 778. 

-S, 47— Appeal — Order between parties to suit. 

It is only such orders a.s determine questions arising 
between parties to the suit or their representative that 
become appealable as decrees passed under S. 47 , 
C. P. Code. 17 Mad. 394 : 1918 M.W.N. 507 referred 
to. {^Spencer and Odgers^ J J •') BUDARAJU H.ANU- 
MARTHA RaO t'. ALLAMNFNT KRISHNAMMA. 

70 I. C. 329 : 32 M. I. T, 118 (2) : 

A. I. R 1924 Mad 618. 

-S. 47— Appeal—Order in which properties to 

be sold—If within section. 

A decision of an executing court as to the or'^'er in 
which properties were to be sold in execution, even 
though it is a question between judgment-debtors only, 
is one relating to execution, discharge or satisfaction 
and as such appealable under S. 47 , C. P. Code. It is 
not applicable only to questions arising between par¬ 
ties w’ho are opposed to each other in the suit. {Old¬ 
field aJtd Devad ss. J /.) VEDAV YASa AIYAR v. THE 

Madura Hindu Labha Nidhi Co., I.td. 

43 M. L. J. 478 : 18 L. W. 311 : 

(1923) M. W. N. 662 : 77 I. C. 148 : 

A. I. R. 1924 Mad. 365. 

-S. ^—Appeal—Order allowitig one of two 

assignees to execute. 

An order allowing one of two assignees of a decree 
to execute the decree to the exclusion of the other is 
not appealable. {Kinkhede. A. J. C.) RaDHABaT 
V. BhIMARAO. 21 N. L. R. 34 : 82 I. C. 734 : 

A. I. R. 1925 Nag. 186. 
-S. 47 — Appeal—Order under O 9 , R. 8 . 

Where a Revenue Court executing a decree dismis- 
ses the judgment-debtor’s objection in default of ap¬ 
pearance no appeal lies either under the Oudh Rent 
Act or the Civil P. C. {Dalaf J. C. and Wazir 
Hasan, A. / C,') MaHOMED ZaKU ULLAH z/. MT. 
GulkaNDI. 28 0. C. 124 : 85 I. C, 393 ; 

A. I. R. 1925 Ovdh 485. 

--S. 47 and 0. 21, R. 71— Appeal—Order un¬ 
der O. 21 , 71 is decree*. 

An order under O. 21 , R. 71 is a decree within the 
meaning of S, 47 . 2 lO. W. N. 141 Foil. {Daniels, 

Q. D- -VOL. 1—45 


C. P. CODE (V OF 1908). S. 47—Appeal—Sale Procla¬ 
mation. 

/. C ) Angnu z'. Mirza Mahomed SaJJadAI-F 

khan. 15^ 0. L. J. 261 : 88 I. C. 131 : 

2 0. W. N. 212 : A. I. R. 192o Cudh 397 

-S. 47— Appeal — Order that properties should 

be sold in certain ordei—Order ts appealable — Afort- 
Sage decree. 

Where a mortgage decree was passed against certain 
properties and the Court ordered that at first all except 
a certain item should be put up for salt and if such 
sale failed lo fetch a sulTicient sum, then the other 
item should be sold. 

Held, that the order was a final order between the 
parties in a matter relating to the execution, satisfac¬ 
tion and discharge of the decree and was appealable. 
KA/ulliekand loss, J J.') KHIKODHAR SlNGH V. 

GuJadhar Lai.. (1925) F. H. C. C. 164 : 

6 P. L. T. 393 : A. I. R. 1925 Fat. 484. 

-S. 47 and 0. 21. R. 96—Appeal—Order under 

R. 98 is appealable. 

When the decree-holder is the auction-purchaser and 
is resisted by the judgment-debtor an order made un¬ 
der K. 98 is appealable as a decree. {Alullickand 

Ross, yy.) askaran Raid 7-. Kaohunai h Prasad. 
6 P. L. T. 361 : 88 I. C 104 : (1925) P. H. C.C. 212 : 

A. I. R. 1926 Pat 478. 

Appeal—Question Relating to Ezecuti^. 

- —S. 47— Appeal—Question relating to execution 
— AJortgagC'decrec — Execution—Objection as regards 
payment ot court-fee. 

Where an executing court disallows an objection as 
regards insufficiency of court fee and orders the exe¬ 
cution to proceed, the question is not purely one of ad¬ 
mission of an execution application, but it is a question 
as to whether ihe execuiion can proceed or not and an 
appeal lies against the order. {Coutts and Ross. J J.) 
Ram Bhujhwan Prasad r. Natho Ram. 

3 Pat. L.T. 146 : 70 I. C. 483 . A. I. R. 1922 Pat. 69. 

Appeal—Rateable D stribvtion. 

- Ss 47 and 73— Appeal— Rateable distribution 

— Order dismissing application foe— Nature of. 

Where the Court below dismi.sses an application for 

rateable distribution on the ground that it has not 
been validly presented before the money was paid out 
to other creditors the order is not appealable and the 
aggrieved party can sue. {Oldfield and Venkatasubba 
Rao. J J.) SOMASUNDARAM CHETTIAR v. SuNDA- 
RESA Rao. 32 M. L. T. 155 C.) : 

A. I. R. 1924 Mad. 97. 

Appeal—Receiver. 

-S. 47— Appeal — Receiver — Surety for receiver 

—Order to Pay up tnoueys. 

An order against a receiver to pay up moneys can be 
executed against the surety and the order directing 
execution again.st such surety is appealable under S. 47 
{7'womey. C. J.. and Robinson. J.) MaUNG PO 
THEIN V. Ma Waing. 13 Bvr. 1. T. 91 : 

59 I. C. 844 : 10 L. B. B. 236. 

Appeal—Sale Proclamation. 

-S. 47— Appeal — Sale proclamation — Objection 

as /.9 misdescription of boundaries—Order falls Within 
the section and is aPfrealable — Civ. Pro. Code. S. 96 . 

If an order falls within S. 47 and is finally decisive 
it is a decree and is appealable. For determining whe¬ 
ther an order falls within S 47 , sub-section (i), we 
must see whether the order decides a question arising 
between the parties to the suit in which the decree 
was passed and relates to the execution of the decree. 
The test in each case would be whether there had 
bee^L a judicial adjudication binding on the parties in 
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C P. CODE (V OF 1908). S. 47—Appeal—Sale Pro- 
clamaf.on. 

sul>«equent proceeding. The determination of a 
c}uestion relating to an application under O. 2 i, rule 66 
may also be an order passed under S. 47 . Where ob 
jection was taken to a sale proclamation on the ground 
of misdescription of the boundaries ; ^ that an 

order pa'^sed on the objection is within S. 47 and is 
appealable. i^Pearson and Gt'aham^ JJ DEVENDRA 

Nath Kasu v. Kaii.ash Chandra Kaeu. 

80 I. c. 861 : 29 C. W. N 556 : A. I.R. 1925 Cal. 318. 
-S. 47 and 0 21, R. 66 — Appeal—Sale proela- 

mation—Order settling terms. 

An order settling the terms of a sale proclamation 
and directim? its issue is not appealable. *6 C. W. N. 
i '>4 • 16 C. W. N. 970 Kef. (^Sanderson, C. J. and 
Chotzner, /.) JOGESH (HANDRA CHOUDHRY 

Hemendra Kumar Koy. 64 I. C. 847 : 

33 C. L. J. 170 (Cal.). 

-S. 47 and 0. 21. R. 6 G—Appeal—Sale Pro¬ 
clamation—Order settling—Order in lohich property is 
to be sold—Order settling—Appeal from—Maintainabi- 

lity. , 

A Judge acts not judicially but only administratively 
when he settles a sale proclamation; his order does not 
come within S. 47 of the Code. 

Neld, therefore, that no appeal lay against an order 
merely settling one of the terms of the sale proclama¬ 
tion, namely, the order in which the property was to 
be sold. The ruling in 27 M. 59 14 J- 57 (F.B.) 

is good law even under the present (”ode. {Krisk- 
nan and IValler, JJ.) LaNKA Kama .VaiDU v. 
I.ANKA RaMAKRISHNA NaIDU. 46 M. L. J. 192 : 

19 L. W. 233 : 3) M. L. T. 275 : 78 I. C. 829 : 
(1924) M. W. N. 220 : A. I. R. 1924 Mad. 527. 
-S. 47 and 0. 21, R. GG—Appeal^Sale procla¬ 
mation — Notifi-'alion of encumbrances—Objection by 
f ndgmc nt-deb tor. 

On the application of the decree-holder encumbran¬ 
ces existing on the property attached were notified in 
the sale proclamation. The judgment-debtor applied 
under S. 47 for an order that the properties could not 
be sold subject to encumbrances. The objection was 
allowed and the decree-holders appealed. On a ques¬ 
tion arising as to whether the order of the court was 
appealable held, that the application of the judgment- 
debtor did not raise any question as to the terms on 
which the sale proclamation should be settled but it 
raised thecjuestion wiiether the Court could sell the 
property subject to the encumbrances and that the 
question was one relating to the execution of the de¬ 
cree and that the order wa.s therefore appealable. 
\Daz and Adami, JJ ) WILLIAM MaLING GRANT 

7 /. SuraJ Mal MarwaRI. 1 Pat. D. R. 53 : 

72 I. C. 860 : 1923 P. H. C. C. 76 : 

A. I. R. 1923 Pat. 134. 

Appeal — Scheme. 

S. 47— Appeal — Scheme— Orders passed relat¬ 
ing to the scheme are not orders in execution. 

Orders passed relating to a scheme formed and sane 
tioned by the Court in a scheme suit, are not orders in 
execution of a decree and are not therefore appealable 
(,S* 7 > John Edge.) SeVAK JeraNCHOD BHOGILAL 

V. THE Dakore Temple Committee. 

49 M. L. y 25 : 23 A. L. J. 555 : 27 B- L. R. 872 : 
2 0. W. N. 535 ; 87 I. C. 313 : L. R. 6 P, C. 117 : 
41 C. L. J. 628 : (1925) M.W.N. 474 : 22 L. W. 246: 

A. I. R. 1925 P. C. 155 (P. C.) 
"Ss. 47 and 92— Appeal — Scheme—Order made 
in exercise of powers conferred by — Appealability, 

An appeal does not lie against the order made by a 
court exercising a power given to it by a provisi 9 n in 
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C. P. CODE (V OF 1908). S. 47—Appeal—Stay of 

Ex ecu tion. 

the scheme, as such an order is not one made in execu¬ 
tion. (Spencer atul Madhavatt Nair, J J.) SiVAN 
PILLAI 7 >. Venkateswaua Aiyar. 22 L. W. 796, 

Appeal—Stay of Execution. • 

--S. 47— Appeal—Stay of Execution. 

.\n order staying or refusing to stay execution of a 
decree by the Court is a determination of a question 
relating to execution within the meaning of S. 47 , C.P. 
Code. Though a stay order falls within S. 47 , C. P. 
Code it is not a decree because it is not a determina¬ 
tion which has attaching to it the characteristics requir¬ 
ed by S. 2 , C. P. Code, to be attached to a determina¬ 
tion, whether m a suit or in execution, if it is to amount 
to a decree. A stay order is therefore not appealable 
as a decree and no special appeal being given against 
such an order, no appeal lies. Cases reviewed. (Da¬ 
niels, and Boys, JJ.) Husain Bhai ». Beltie 
Shah. 46 A. 733 : 22 A. L. J. 706: 

L.R. 5 A. (Civ.) 482 : A.I.R. 1924 AU. 808 : 

——S. 47— Appeal—Stay of execution—Ref mat to 
restore execution application dismissed for default. 

An order passed by an executing court is a decree 
only when it determines a question relating to the exe¬ 
cution. discharge or satisfaction of the decree. An 
order refusing to restore an execution application dis¬ 
missed for default is not a decree and is not open to 
appeal. Where the execution court stayed proceed¬ 
ings directing each party to bear his costs, the question 
does not relate to execution, discharge or satisfaction 
of the decree and there is no appeal from the order. 
(Sulainian, J.) LaCHHMI NaRAIN v. MT. BrU 
Ran I. 1*- 3 A. 573 : 80 I. C. 39 t 

A.I.R. 1924 All. 794. 

— -S. 47— Appeal—Stay of Execution—Order 
granting, 

I An order granting a stay of execution is not a decree 
and does not fall within S. 47 of the Code and is not 
appealable. (A/acleod, C, J, and Fawcett, J,) JAN- 
AROAN TRIMBAK GODRE V. MARTAND Trimbak 
GODRE. 45 Bom. 241: 59 I. C. 523 : 

22 Bom. L. R. 1212. 

-S. 47— .Appeal—Stay of execution. 

All orders staying execution of decrees are questions 
arising between the parties to the suit in which the 
decree was passed, and relating to the execution theie- 
of, and, as such appealable. (Scott'Smith, J.) FITZ 

Holmes 7a Waryam Singh. 75 I. C. 419: 

A. I. B. 1923 Lah. 614. 

_S. 47— Appeal — Slay of execution. 

All questions which determine the rights and liabili¬ 
ties of the parties in the matter of the execution of 
the decree are appealable. A decision that execution 
shall or shall not take place for the time being is a 
question relating to execution and is appealable. (Le 
Rossignol, J.) SaRDAR KHAN v. FaTEH DlN. 

68 I. C. 751 : A. I. R. 1922 Lah. 480. (2). 

-S. 47 and 0 41, B. 5 —Appeal—Stay of exe¬ 
cution—Refusal to stay. 

No appeal lies from an order refusing to3tay execu¬ 
tion by an appellate court. (Harrison, J.) KaNHAI- 

ya Lal V, Ram Gopal. 68 I. C. 49 » 

A. I. R. 1922 Lah. 400. 

-S. 47— Appeal—Stay of execution—Order re¬ 
fusing. ^ . 

An order staying or refusing to stay e.xecution of 
decrees are orders determining questions relaUng to 
execution and thus appealable. (Afaung A'in, /,) 
KVANKSEMA2'. APARNA CHARAN. 

62 I. Q, 342 : 10 I. B. B. 826. 
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C. P. CODE (V OF 1908), S. 47—Applicability. 

Applicability. 

__S. ^—Applicability—Section does not co'^'er a 

dispute as to possession between aiection-purcbase/- and 
judgment debtor, 

A question between the auction-purchaser and the 
judgment-debtor with reference to the possession of 
property sold under the decree is not covered by S. 47. 

II All. 82 (F B.) Foil. A. I, R. 1924 Bom. 429 (F-B ) 

Ref. {^Ryves and Daniels, dj-) IMTIAZ-UN-NISSA 

V Chhutan Lai.. 22 A. L. J. 1119 : 47 All. 304 : 

I. R. 6 A. (Civ.) U3 : 84 I. C. 746 : 

A. 1. R. 1925 All. 236. 

__S. ^1 —Applicability — Collector is not a Court. 

(Collector executing a decree transferred to him is 
•not a Court and therefore cannot entertain an applica- 
ition under S. 47- iMukerjee and Dalai, // ) BHAG- 

'\V4 N Das Marwari v, SuraJ Prasad Singh. 

47 AU 217 : 22 A. I. J. 1060 : L. R. 6 A. (CiV.) 89 : 

84 I. C. 1031: A. I. R. 1925 All. 146. 

-S. 47— Applicability—Question relating to exe- 

■oution discharge or satisfaction of the decree—Decree 
for,possession—IVaste by htdgment-debtor after decree. 

Plaintiff obtained a decree for posses.sion of the pro- 
j)erty in dispute in the suit. An appeal was filed by 
the defendant who remained in possession. The appeal 
was eventually dismis.sed and the plaintiff thereafter 
'discovered that the defendants, while in possession of 
the property pending the appeal, committed w.aste by 
K:utting trees. The plaintiff decree holder thereupon 
applied in execution for ascertaining the damages alleg- 
•ed to have been committed by the respondents. Held, 
that the question raised was one relating to the execu- 
'tion, discharge or satisfaction of the decree and that it 
must be determined in execution and not by separate 
suit. {Macleod, C. J. and Crump, J.') HaRI ShRIDHAR 
-o. SakHaRAM. 25 Bom. L. R. 449; 73 I. C. 443 : 

A. I. R. 1923 Bom. 391. 

-S 47 and 0. 21, R. 89— Applicability — Appli¬ 
cation jDtder O. 2 \, R. 89 —Obtection by decree-holder 
■as to non-mention of interest in application for execu¬ 
tion by mistake conus under S. 47. 

In an application under O 21, R. 89 to set aside an 
execution sale, an objection by the decree holder that 
interest was not mentioned in the application for exe¬ 
cution by mistake and that, therefore, besides tne prin¬ 
cipal amount, interest also should be ordered to be de¬ 
posited, comes within S. 47 of the C.P. Code. {^Walnis- 
ley and B. B. Chose, // ) JaDAB KRISHNA v. ArSA- 
RADDIN SarDAR. 41 C.L.J. 391: A.I.R. 1925 Cal. 948. 

- — S. 47— ^Ipplicability—Execution refused on 

ground of want of jurisdiction—Order is not **decree'*. 

Where the Court declines to entertain application 
for exception at all on the ground that it has no juris¬ 
diction, the order does neither come under S. 47 nor 
under the general definition of ‘‘decree”. (^Chaiterjec 
■and Chotzner, JJ.) ASIKUDDIN MONDaL z/. Ra.M 
ShaKHI DeBYA. 41 C. L. J, 166: 86 I. C. 775: 

A. I. R. 1925 Cal. 679,’ 

-S. 47— Applicability—Court cannot grant 

Partition merely on execution petition by auctioji-pur- 
chaser. 

A Court cannot, on a mere application for execution, 
by a Court auction-purchaser, enforce his right by an 
order for partition. \_Phillips, Jf) MUTHU PILLAI v. 
ALAGIRISAMI PILLAI. 22 L. W. 663: 

A. I. R. 1926 Mad. 232.! 

--S. 47— Applicability—Question relating to exe- 

cutiofi—Scheme suit—Direction in decree for filling 
sep vacaficies — Order, if appealable. 

On an appeal against an order passed by the Subpr- 
•dinate Jqdge^s Court, Ghingleput, on a petition present- 


C. P. CODE (V OF 1908), S. 47—Applicabil.ty. 

ed to it under cl. 10 of a scheme sanctioned by a 
decree for the management of a Hindu temple, it was 
found that the petition was presented on the a.ssump- 
tion that a vacancy had occurred among the trustees 
under the scheme and that, as it had not been filled by 
either of the two agencies primarily re.sponsible for fill¬ 
ing it the Lower Court must in accordance with the 
schenie tloso The Lower t'ourt held after enquiry that, 
the point disputed before it, a vacancy had occurred 
and directed that it should be filled in the manner pro¬ 
vided by the rules framed by the High Court. IIeld., 
that though the Court was in this matter acting judi¬ 
cially. it was still nece.ssary to see whether its order 
was one, against which under the ordinary law 
an appeal will lie, and that depended on whether its 
order was a decree within the meaning of S. 2 (,2) of 
the Code of Civil Procedure, or more particularly 
whether it was the determination under S. 47 of a 
question relating to the execution of a decree. Held, 
that it did not satisfy the above requirements and 
there was no appeal against the order, {Old/ield and 
yenkatasnbba Rao, //.) RaNGANADHA THATHA- 
CHARI V. KRISHNASWAMI Thathachari. 

47 M. 139:18 I. W. 237: 75 I. C. 189 : 

(1923) M. W. N. 664 : A. I. R. 1924 Mad. 369. 
-S. 47 and 0. 21, R IQZ—Applicability. 

O. 21, R. 103 of the Code only applies to cases 
where strangers to the decree are involved; while S. 47 
governs cases where the persons concerned are parties 
to the suit or their representatives. {Sadasiva Aiyar 
and Coutts-Trotter, JJ.) RUKMANI AMMAJ> v. NaRA- 
SIMHA Iyer. 41 M. L. J. 54: 14 L. W. 85 : 

63 1. C. 730; (1921) M. W. N. 487. 
-■ —S. 47— Applicability — Auct ion-Pure baser and 

judgment-debtor—Decision as between, if appealable. 

The questions determined under S. 47 of the Code 
are those arising between parties opposed in interest in 
the suit and not between a party and his representative 
as between a judgment-debtor and an auction-purchas¬ 
er. A decision as between the latter, is not appeal- 
able (^Rahim and Odgers, JJ.) YaGNASAMI .\IYAR v. 
Chidambaranatha Mudaliar. 

61 I. C. 961: 13 L. W. 15. 
-S. 47— Applicability. 

Objection by a person who is both prior and puisne 
mortgagee after he has got a decree as prior mortgagee 
to the sale of property in execution of a decree by 
another as owner under his own decree is an objection 
not under 47 but one under O. 21, R. 58, C. P. 
Code. 

One P mortgaged twice to K his property and subse¬ 
quently mortgaged the same to G and afterwards again 
to K. On his two earlier mortgages K sued P and G and 
obtained a final decree. During the pendency of K’s 
suit, G sued on his mortgage P and K and obtained an 
ex parte final decree- On G’s application for execution 
of his decree, K objected on the ground of being owner 
on a title prior in time to G*s mortgage. Held, that K’s 
objection was not covered by section 47 as he w-*s not 
a party to the decree and that it was covered by O. .21, 
R. 5$ as that was a direct attack on G’s decree for the 
sale of the property. i^Hallifax, A. J. C.) GaNGARAM 
V. KaNHAIYaLaL. 80 I. C. 626: 

A. I, R. 1923 Nag. 185. 

—;-—S. 47— Applicability—Joint possession under 

—Jbistnrbance of — Remedy. 

Where joint possession awarded under a decree is 
disturbed, the aggrieved party can maintain a suit for 
its restoration. i^Kotval, A. J. C.) JUGaN v. AMAN 
SINGH. A. I. R. 1924 Nag. 345. 

---S. 47— Applicability — Permission to bid grant¬ 
ed, to decree-holder—Permission modified in his absence 
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c. P. CODE (V OF 1908). 0 . 47—Applicab I ty. 

-,Vr//c' C.IT! fn syt i'.Sliit' Ht ,1 f'f'C l!—C. /’. Ci'di\ o. 2\. 

R. 90 . 

^^odifyin^ the per^nission already ‘•ranted to the 
clecree-liolder tc» l>id. oil at', I'vce report. l)elund the 
decree-holder’s back an^ou it> to a material irregularity 
which thi'Ugh not covered b\ t ’ i. K* 90 is covered 
by S. 47 . P. Code, atut Th,* -al liable to be set 
addc in appeal. 12 ^f. 'O A. 379 and M, 107 

Foil /t./. c'.) Ai.i Auras z. Nakain 

Pas. 12 0. L. J. 321 67 I. C. 997: 2 0. W. N. 297: 

A. I. R. 1925 Oudh 381 

--S, 47 — I-atluyc to issue notice 

under O. 2 \. R. 21—Everufioti sale sought to be set 

aside—Serond appeal if Het. 

Where an execution sale is challenged on tlie ground 
that no notice was issuer} under f). 21 , K. 22 , but 

the Cotnt finds that no such notice was necessary, the 
order is not one under S. 47 . {Mu/lieP and Buekni/L 
fj ') MaHADEO SiNtJH r'. DHOUI SiNGH. 

2 P 916: 74 I. C. 838: 4 P. L. T. 7;4l: 
1923 P. H. C. C. 283: A. I. R. 1924 Pat. 111. 

_.S. 47— APplteahiHf)—Order under, should 

not be fontin^^'ent. . 

An order parsed under S. 47 should conclusively 

and finally determine the rights of the parties and 
sliould not be contingent upon future events alterna¬ 
tive in their nature. (Oodfrey, /.) N. K. R. R. M. 
('HKT1Y Firm r-. M. ''UBRAVa Mtjdat.iak. 

3 Rang. 132: A. I. R. 192> Rang. 271. 

_S. 47 APplieability — F.xeeution stayed — 

Order res^arding sufficiency of security —A. 47 docs not 
apply. 

An order relating to the sufficiency of the .seevinty 
tendered as a condition of the stay of execution which 
has been granted, is not one which conies within the 
purview of S. 47 . 41 C:al 160 Foil {Hcald and Chart, 
//.) MOGLJRE DHURSEE AND CO ?■. M.E, MOOLLA. 

3 Bang. 255: 4 Bur. L. J. 61: 
A. I. R. 1925 Rang. 225. 

-S. 47— Applicability. 

Section includes not only questions relating to the 
execution of a decree, but also its discharge and satis¬ 
faction and so it includes fraud in execution proceed¬ 
ings (Fatoecit, y. C., Crump and A'e/np, A.J. Cs ) 

Rarunmad 7-. NEWANDMAL. 83 I. C. 360 (2): 

16 S. L. E. 207 (F. B.) 

Bar cf sr.it. 

.— S. 47_ Bar of suit—Receiver appointed in 

_ . . - t • - - • 


suit by party to decree—Claim of refund against recei 
ver—Separate suit is unnecessary. 

A suit w as instituted by a defendant in a suit w'ho 
had been exempted from the decree, for a declaration 
that certain property which had been attached in exe¬ 
cution of the decree did not belong to the judgment- 
debtor. At the instance of the plaintiff, a receiver was 
appointed by the Court. The suit was decreed and 
under the decree, the Receiver disposed of the prop¬ 
erty. The decree was reversed in appeal. 

field', that the appointinenl of the Receiver must be 
deemed to have been only in the execution department 
and that in order to compel him to refund the value of 
the property no separate suit was necessary but that 
the executing Court itself had jurisdiction. {^Sulaiman 
and Mukerji, //•) JWALA PRASAD v. ShEIKH CHAT- 
TAN L. K. 6 A. Civ. 36 : 85 I. C. 161: 

A. I. R. 1925 All. 328. 

-S. 47 and 0. 21, E. b%~Bar of suU—Section 

cannot bar a suit by decree-holder specifically directed to 
file by an order under O. 21 , R. 

A suit filed by decree holder in pursuance of an 
order passed under O; 21 , R. directing him to file a 


C. P. CODE (V OF 1908), S. 47—Bar of suit. 

separate suit to establish his title cannot be dismissedon 
the ground that the remedy lay under S. 47 {Daniels, 
and iVeavc, //.) MaTHORA OaS v. RaMRaJ 
SiNtiH. L.R. 5 A. Civ. I 55: A. I. R, 1925 All. 240.. 

- -S. 47— Bar of suit—Suit ogatnst auction-pur- 

chaser for property sold — /udgment-dehtor having no 
interest. 

Where property is sold in execution of a decree, but 
the judgment-debtor has no interest in the property 
sold, a suit will lie against the auction-purchaser fop 
the recovery of the same. {Kanhaiya Lai, J.') BaL- 

MANT Singh v. Mt. Laiqa Begum. 

7.j I. C. 238: L. R. 4 A. 626: A. I. R 1924 All. 273. 

...S. 47 - Bar of suit—Sale — Agreement by one 

decree-holder to pay others—Failure to do so—Fraud 
—Suit to set aside sale. 

One of several decree-holdei-s agreed to pay the 
others as a consideration for a .sale of land to him their 
share of the decree debt but failed. The others execu. 
ted the decree and sold the judgment-debtor’s property, 
//c/a’, an application to set aside the sale will not lie 
under S. 47 , but as a suit would be maintainable. 
{Gokul Prasad, /.) NaRAIN SINGH r. ZaLIM SINGH. 

74 I. C. 351 (2): A. I. R. 1923 All. 573. 

-S. 47— Bar of suit—Claim suit. 

When objections are allowed under O. 21 , R. 58 ofi 
C. P. Code the decree-holder is entitled to bring a suit 
for declaration that the assets of the deceased debtor 

are liable to attachment and sale in the execution of 

the decree, and such a suit is not barred by Section 47 
oftheC. r. C /.) BaNSIDHAR v. SHAM- 

LaL. 71 I. C. 1012- A. I. R. 1923 All. 292. 

- %.^*i~Bar of sutt—Plea of sale of property 

beyond decree. 

Where the purchaser of part of the mortgaged pro¬ 
perty was a party to the mortgage suit and could havo 
pleaded in execution that the mortgagor bad mortga¬ 
ged property to which he had no title, a separate suit 
by him for a declaration, that the decree-holder auction- 
purchaser is not entitled to that part does not lie. 
{Stuart, /.) Rai Bahadur pandit Sadanand 

Pandey V. Sheikh Jufail Ahmad. 

A. I . R. 1923 All. 115. 

-S. 47 — Bar of Suit—Subsequent suit for 

ejectment on fresh cause of action. 

PlfF.’s father obtained a decree for possession against 
the deft, who admitted his right after the passing of 
the decree and paid him all costs of the suit. Subse¬ 
quently deft, set up adverse possession, //c/rfthata 
fresh suit for pos.ses.«ion was not barred. {Gokul 
Prasad and Stuart, /J.) JETHU MlSlR GODA¬ 
VARI nUTl'. li. B- 3 A. 404 : 20 A. L. J. 619 t 

A I. R. 1922 All. 41U 

_ S, 47—Bar of suit—Execution barred, zvhe- 


thcr fresh suit lies. 

Where plff. failed to recover possession either priva¬ 
tely or by execution within time after pre-emption 
decree in his favour though he deposited the pre-emp¬ 
tion money in time, he cannot file a fresh suit on the- 
basis of the former decree. 14 A. I... J, 102 overruled. 
{Sulaiman and Gokul Prasad, JJf) RaMANAND v. 
JAIRAM 2U.P. L. R, (A1U 879: 

18 A. L. J. 1001 : 69 I, C. 632 : 43 All. 170. 

— 8 47—Bar of suit—Suit by auction pur' 

chaser who zvas himself a decree-holder for possession — 
Not barred. 

Where a decree-holder in execution of his money- 
decree purchased the right, title and interest of his 
Judgment-debtor in certain immoveable properties a 
suit by the purchaser to recover possession on tha 
strength of that title would not be barred by S, 47 , 
C. P. Code, 35 B. 452 overruled. {Maclecd, C. /. ond 




CIVIL, CRIMINAL & REVENUE 


714- 


713 

c. P. CODE (V OF 1908). S. 47—B ar of s\ut. 

Crumps /.) HaRGOBIND MULCHAND V. l^HUDAK 
raOJI Bom. 660 : 26 Bom. L. R. 601 : 

A. I. R, 1924 Bom. 429. 

__S. 47— Bar of suit — Decree-holder auction- 

purchaser—Obstruction to possession by iudgment debtor 
as well as stranger — Remedy — Suit. 

The pioper remedy of a decree-holder auction-pur¬ 
chaser who is resisted in trying to get possession of the 
property purchased, by the judgment-debtor as well as 
a third person claiming to have an interest in the pro¬ 
perty, is to bring a separate suit for possession both 
against the judgment-debtor and the stranger. S. 4 ? of 
the Code is no bar to such a suit. (^Macluul. C. J. 
and Heaiony J.) Goba NaTH BaROLa ?/. SaKHA- 
RAM TEJU PaTIL. 44 Bom. 977 : 59 I, C. 366 (2): 

22 Bom. L. R. 1101. 

- S. 47— Bar of suit—Adjustment uncertified 

_ Suit for declaring satisfaction of decree. 

S. 47 , C. P. Code, does not bar a suit for declara¬ 
tion that by means of an adjustment though uncertifi¬ 
ed the decree has been fully satisfied. i^jMoti Sagdry 

■y.) Bishen Singh v. Mahindar Singh. 

A. I. R. 1926 Lah. 54. 

■ S. 47, and 0.21, R.91— Bar of suit — Auction- 
Purchaser dispossessed—Suit for Purchase money is 
maintainable. 

An auction-purchaser, who has paid the full price 
can bring a suit to recover that money ^on being dispos¬ 
sessed of the property by a successful claimant, who 
had lodged an unsucres.sful objection under O. 21 , 

R. 58 and subsequently brought a suit and established 

his right to the property. 36 C. L. J. 205 Foil. {^Har¬ 
rison and Zafar AH. J y.) .ASAD UlEAH KHAN v. 
Karam Chand. 4 lah. 3i4 ; 76 I. C. 605 : 

6 L.L.J. 67 : A. I. R. 1924 LaR 115. 

-S. 47 —Bar of suit—Possession in e.vecution 

Proceedings—Subseijuent dispossession — Remedy. 

Where in the course of execution proceedings, the 
decree-holder got possession of the properties though 
not through the Court officer, and was subsequently 
dispos-sessed by the judgment-debtor, a ‘Juit to recover 
possession is maintainable. {Chevis and //arrisorty 
yy.) Rup Chand z/. Allah Jaunaya. 

68 I, C 744 : A. I. R. 1922 Lah. 439 (2). 

-S. 47— Bac of suit-^Suit for declaration — 

Satisfaction of the decree. 

A suit for a declaration that a decree is satisfied 
and for an injunction restraining the decree-holder or 
his assignee, from executing the decree is barred by 

S. 47 , C. P Code. {Ckevisy Abdul Raoof and Abdul 
Qadir, JJ.') RaMLABHAYA v. FIRM MUKANDA 

Malkapur Chund. 

3 Lah. 319 : 67 I.C. 693: A.I.R. 1922 Lah 428 (F.B.). 

-S. 47 —Bar of suit. 

The-plaintiff had deposited a sum to release from 
Court Sale held under a previous mortgage. The ap¬ 
plication by the plaintiff to reserve his rights under 
the hypothecation bond was rejected. Held .that there 
was no bar to the institution of the suit. { Abdul Raoof 
and Abdul Qadiry JJ.) RaHIM-UD-DIN ShaFQAT 
Ullah. A. I. R 1922 Lah. 353 (2). 

— -S. 47 —Bar of suit—Legal representatives 

brought on record in execution—Dispute as to Property 
of judgment-debtor—Suity if lies. 

Where legal representatives of a deceased judgment- 
debtor are brought on record in execution, the ques¬ 
tions which they might raise as to property in their 
hands not being the assets of the judgment-debtor in 
their hands, are governed by S. 47 , and a separate suit 
oy them to establish their title to the property is bar¬ 
red by the section. K,Abdul Raoof and HarrisoHy JJ.) 

Bhagat Ram v. Nizam Din. 


C. P. CODE (V OF 1908). S. 47—Bar of suit. 

63 I. C. 853 : 3 Lah. L. J. 406. 

-S. 47— Bar of suit — Stranger auction-pur¬ 
chaser—Sale of share in a property—Right to parti¬ 
tion—If enforceable in e.xecution proceedings. 

A pei-son who purchases at an auction sale a share 
in an item of property cannot work out his right to 
partition in execution proceedings. {PhillipSy J ) 
.MUTHU PILLAI V. .\LAGIRISAMI PILLAI. 

22 L. W. 663. 

-S. 47 - Bar of suit — I'Vhether bars to subse¬ 
quent suit depends on pre~\'rus decree being executable 
for relief s claimed in later suit. 

Whether a subsequent suit is barred by reason of 
C. P. Code, S. 47 depends upon the existence of a 
decree which is executable for the purpose of the re¬ 
liefs sought to be enforced in the subsequent suit. 
(Spe/uery Offg. C. J- and Srinivasa Aiyangary J.) 
Arunachallam Chetti V. RaJaraJeswara 
SETHUPATHI. 22 L.W. 195 : A.I R. 1926 Mad. 1260. 

- - S. ^7 —Bar of suit—Unless judgment does 

not provide for execution of obligation created thereby 
no suit lies on an executable Judgment. 

In India no separate suit can be brought on the 
basis of an executable judgment. The judgment cre¬ 
ditor is left to his remedy by execution. But \\here a 
new obligation is created by a judgment without pro¬ 
vision for e.xecution a suit can be brought on the 
basis of the judgment. (6 B. H. C. R. 231 and 9 C. 
W. N. 932 , Foil ; 27 Mad. 243 ; 8 Bom. i ; 20 C. W. 
N. 58 and 43 All. 170 , Dist.) {Ramesam and JacksoHy 
JJ.) Ramaswami Nathan v. m. P. M. Muthiah 
CHETTY. 47 M. L. J. 829 r 21 L. W. 75 : 

48 Mad. 482 : A. I. R. 1925 Mad. 279. 

- S. 47— Bar of suit — Mistahes in execution 

proceedings. 

Mistakes in execution proceedings should be recti¬ 
fied by the executing Court and no .separate suit lies. 
{Ayling and Krishnany J J.) JAINOLABDIN SaHIB 

V. Krishna CHETriAK. 4i m. L. J. 120 : 

63 I. C. 200 : (1921; M. W. N. 491 : 14 L W. 92. 

-S. 47— Bar of suit — One of two judgment- 

debtors not proceeded against in execution — Property, 
sold in execution—Auction purchaser sued subsequently 
by the iudgment-debtor not mentioned in the execution, 
for recovery of the property—Suit is maintainable. 

Where of two judgment-debtors one only was pro¬ 
ceeded against in execution proceedings as being the 
sole owner of the property sold in auction, a suit by 
the other judgment-debtor after the auction-sale for 
recovery of the property from the auction-purchaser is 
maintainable. S. 47 is not strictly applicable in such 
a case. {Findlay, O.J C.) KaNHairaM v. Kalicha- 
RAM. 8 N. L. J. 184 ; A. I. R. 1926 Nag. 68 . 

-S. 47 — Bar of suit — Representative character 

of Parties. 

Where in a suit to set aside an execution sale, 
the plaintiffs were the representatives of judgment- 
debtor and the defendants were the decree-holders in 
the suit in which the decree w’as passed and the matter 
related to execution of a decree. Held, Sec. 47 applied 
to the case. {Kotwal. A. J. C.) BriJMOHANSINGH 
V. KaSTURACHAND. 68 I. C. 693 : 

! A. I. R. 1922 Nag. 189. 

' ■—S. 47— Bar of suit — Partition suit — Shares 
not specified or allotted—Separate suit if lies. 

If a decree is passed in a partition suit, the parties 
thereto whether arranged as plaintiffs or defendants 
are in the position of decree-holders. If the decree 
merely directed the separation of the shares of the 
plaintiffs and left the shares of the defendants joint 
I among themselves the defendants cannot execute the 
decree and a fresh suit among them inter se will not 
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be barred. But if s-hares are allotted to each of the 
parties,their rights must be worked out not by suit but 
in execution. {Muilick. A. C. J. uvd KuhvafU Sahay. 
/.) Hem Chandra Mahto ?*. Prem Mahto. 

90 I. C. 739 : 192.^ P. H. C. C. 330. 

-S. ^*l—Dar of suit —Suit hy iudy:mcut-dchtor 

fo>' fosscssiofi I'f Pt'ofct'ty ftrf sold iti ouotiou l»tit 
‘oroiiftly tdkcu hy nuriioii purrjtoscr—Section docs not 
apply. 

If the property was in fact attached and sold then 
the judgment-debtor’s only remedy as a party to the 
suit would be under S. 47 of the C. P. Code and not 
by a separate suit. But if the property was not includ¬ 
ed either in the sale proclamation 01 in the sale cer¬ 
tificate and was not in fact purchased at tlie auction- 
sale, but was wrongly taken possession of by the 
auction purchaser under colour of a title which he did 
not po.ssess no cjuestion arises within S. 47 of the Code 
and the period for recovering possession of property 
taken under such circumstances will be 12 years from 
the (late of dispossession. (/>fr:('son iV/Vlcr, C.J. and 
Poster J ) LaCHMI NARAIN SinGH v, REBATI 

UEBYA. 6 P L T. 473 : 861. C. 648 : 

1925 P. H. C. C. 37 : A. I. B. 1925 Pat 376. 

_ S 47 — /iar of fnit—Decree arainst I/ifidn 

father Soif^liahility* 

A separate suit for the determination of the liabi¬ 
lity of the sons for the debt covered by the decree 
passed against their father would be barred by section 
47 . The only remedy of the decree liolder is to apply 
for execution of the decree against the son of the 
deceased judgment-debtor as hi.-» legal representative. 
The question as to whether the decree is capable of 
execution inasmuch as the debt covered by it was 
tainted with imm<>rality,is one relating to the execution 
of the decree and the plea with respect to that must 
be taken and determined in the execution proceedings. 
iJivala Prasad and Adami, /./.) SHEIK. KAROO?-. 

KaMESHWAR RaO. 3 P. L. T. 43 : 

A. I. R. 1921 TiU 143. 

-S. 47_ Bar of suit — /)rcrce for possession — 

Obstruction—Subsequent suit for declaration of title — 
If maintainable—Remedy ot party. 

Where a decree of Court awards a person pos-session 
of properties, his duty is to proceed under the C. P. 
Code, and if obstructed to proceed under the provi¬ 
sions of O. 21 , Rr. 97 . 100 ; a subsequent suit for 
declaration of title is bailed by S. 47 , (Das and 
Adami, //,) SOVANJI Jena v. BHIMA Ray. 

1 P. 167 : A. I R. 1922 Pat. 407. 
—S. 47 and 0. 21, B. 58 —Bar if suit—A suit 

by party to objection proceeditif's is barred. 

A suit by a person who was a party to objection 
proceedings under O. 21 , R. 58 , though as a pro forma 
defendant is barred by S. 47 . (Ashworthy A. J» C.) 
Santu CHAMAR V. Arjun Misra. 

88 I. C. 842: A. I. R. 1926 Ondh 64 (1). 

■ — S. 47 —Bar of suit — Decree-holder purchasing 
property at auction-sale cannot sue separately for 
possession. 

Section 47 bars a separate suit for the pessession jf 
property purchased by a decree-holder at a court-sale. 
For a decree-holder by purchasing property at Court- 
saledoes not cease to be a parly to the suit within the 
meaning of S. 47 and proceedings for the delivery of 
possession of property purchased by him are proceed¬ 
ings in execution and fall within the scope of S. 47 . 
(Raymond afid Kennedyy A. J. ) PIRIMAL %•. Mt. 
SaNGHAR. 18 8 . L. B. 34 : 78 I. C. 930 : 

A. I. B. 1925 Sind 171. 

-- 8. 47 —Bar of suit—Object of suit. 

If the object of the suit is to interfere with the exe- 
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cution of the decree /. e. by a declaration and injunc* 
tion restraining the decree-holder from executing the 
decree or to set aside the sale in execution, no sepa¬ 
rate suit will lie ; but if the suit does not relate to the 
execution of the decree, but to the transaction of ad- ’ 
justment a separate suit will lie. {Pa^veett. J. C., 
Crump and Kenrpy A.J.Cs.) BaNUMAL v. NewanD- 
MAL. 83 I. C. 360 (2) : 16 S. L. R. 207 (F.B.). 

Compromise decree. 

- — »S. 47 and 0. 23, B. 3 —Compromise decree — 

Execution of — Sue/i decree can be executed only in res¬ 
pect of matters covered by it—Separate suit will lie for 
matters outside it. 

Court’s power to pass a consent decree is limited ta 
matters covered by the suit. But if the agreement 
refers to matters outside the suit forming considerationr 
for the compromise or settlement of the matter com¬ 
promised in the suit such terms should also be men¬ 
tioned in the decree. But it does not follow that such 
terms can be enforced in the execution of that decree.. 
They can be enforced only by a separate sviit. Wherfr’ 
a decree includes matters covered by the suit and also 
matters outside it the decree can be executed only to- 
the extent of the matters included in the svit and not 
in respect of the matters outside it. (Suhrawardy,. 
7.) ARJDN KaPAEI V. ASWINl KDMAR KaPALI. 

. 78 I. C. 317 : A I. R. 1925 Cal. 286. 

Convers'on. 

_ S. 47 — Conversion — Suit .toug/it to be conver¬ 
ted into a proceeding after 12 years—Plaint miscon¬ 
ceived— Plaintiff misled by order of Court — Coitver- 
siofi was not allcnvcd. 

Where the Court while rejecting decree-holder’s ap¬ 
plication under 0 . 21 , R. 9 S directed him to a suit 
which was filed and the party subsequently discovering 
after 12 years that a suit was not competent as an ap* 
peal.lay from that order under S. 47 , requested the 
Court to change the suit into a proceeding and it was 
found that the plaint was misconceived. 

I/cld : that the conversion of suit into proceeding, 
should not be allowed. {Odgersy /.) PaCHAIAPPA 
CHETTI V. C. VENKATACHARIAR. 

(1925) M.W.N 677 : 90 I. C. 952 : 

A. I. B. 1925 Had. 1198. 

_Ss 47, Cl. (2) and l^-^Conversion—Potver 

of Court. . 

Where a suit is brought for restitution in spite of 
the provision in S. 144 Code it is open to- 

the Court to treat the suil-s as a proceeding in execu¬ 
tion in the exercise of its powers under S, 47 ,. 
cl. ( 2 ) of the C. P. Code, 13 Bom. 48 $ ; -28 Mad. 355 | 
45 Bom. 1137 , 25 All. 441 foil. (Prideau.Vy A. J. O 
JaMANEAL V. KaGHO. 67 I. C. 319 ; 

A. I. B. 1922 Nag. 198. 

_S. 47 (2) and 0. 21. E. 16— Cotn’ersion—Casr 

between rival assignees of decree converted by Court 
into suit—Appeal lies. 

Where two rival assignees from a decree-holder ap¬ 
plied for execution of the same decree and the ques¬ 
tion arose as to the validity^of the assignments and the 
case was converted by Court into a suit under S. 47 . 
( 2 ) and decided. 

Held : the Court acted within its jurisdiction even- 
supposing that it acted under O. 21 , IL 16 . an appeal 
lay from the decision as from one passed in a regular 
suit, (jwala Prasad and A ultvant Sahayy JJi) KUN 

Bahadur Singh v, BaJpangi Prasad Singh. 

3 Pat. 344 ; 1924 P. H C. C. 193 : 78 I. C. 495 = 

A. I. B. 1928 Pat. 16. 
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Defence to a suit. 

— _S. 47— Defence to a suit. 

An objection, which could not have been raised by 
plaintiff in a suit by him under S. 47 , C. P. Code, can 
be made the ground of defence in a suit by another. 30 
Cal. 946 followed. {JVa/msIey and Snhroivardy, JJ>') 
SURAPHANI DUTTA v. SlTTOO SHEIKH. 

27 C. W. N. 280 : 71 I. C. 378 : 38 C. L. J. 17 : 

A. I. K. 1922 Cal. 311. 

_S. 47 _ Defence to a su*t—Ubicction as to 

inrisdiction to try suit cannot he raised in execution. 

An objection to the jurisdiction of the Court that 
tried the suit is not one of the questions allowed by 
S. 47 to be dealt with in execution. 43 Mad. 675 ( F.B.) 
Ref. {Spencer, J.) K. K. RaDAKRISNHA AIYAK 
V VINAYAKASWAMIAR. 49 M. L. J. 664 : 

22 L. W. 667 : A. I. R. 1926 Mad. 128 (1). 

—-S. 47 —Defence to a suit. 

S. 47 is no bar to a defendant .netting up by way of 
defence a matter relating to the execution of a decree 
though, if he were the piff.. he would be debarred 
from suing on the ground that the plea could only he 
gone into in execution. {Aylins and Spencer. J J ■') 
CHINA DaNDUSI V. I'bDDA TaI lAH. 

41 M.L.J. 261 • 14 L. W. 424 : 70 I. C. 303 : 

(1921) M. W. N. 636. 

Execu tion sale. 

——- -S. 47 — Execution sale. 

A purchase by decree-holder without obtaining leave 
to bid or in spile of refusal of leave is not void but 
voidable. {Lord Phillimore.') l\ADA KRISHNA v. 
BISHWESWAR SaHAY. 44 M. L J. 718 : 

3 Ffit. L. T. 5i9 :37 C. L. J. 430 : 31 M. L. T. 209 : 
16 I. W. 190 : 26 Eom. 1. R. €30 : 49 I. A. 312 : 
1 P. 733 : 21 A. L. J. 23 : 27 C. W. N. 294 : 

9 0. & A. L. R. 4:0 : 67 I. C. 914 : 
A. I. R. 1922 P. C. 336 (P. C.). 

-S. 47 — Executior—Sale in excess—Sale certi¬ 
ficate. 

Certificates of sale are documents of title which 
ought not to be lightly regarded or loo.^ely construed. 
If there is no ambiguity in the words of a certiheate 
of sale, the object of the certificate would be defeated 
if it were possible to change its plain meaning by re¬ 
ference to other documents on which the decree is 
based. Under S. 47 , C. P. Code, the moitgagor is at 
liberty to liberate, from the effects of sale, land which 
is by mistake included in a mortgage decree and sold 
at a Court sale and is then included in sale certificate. 
If it is too late to lake such proceedings, possession 
being duly given under the sale certificate, the right 
thus acquired cannot be challenged. KLord Buck- 
master.') Ramabhadra Nayadu V. Kadiriyasami 
NaICKER. 24 Bom. X. R. 692 : 30 M.L.T. 34 : 

48 I. A. 166 : A. I. R. 1922 P. C. 262 (P. C.). 

— -S. 47 and 0. 21, R. 90 —Executicn sale —.5*^/- 

tifig aside—Property included ifi decree by mistake and 
sold in execution—Suit fir recovery of — A^atntain- 
ahility. 

Where properly outside the suit had been included 
by a mistake in the decree and was sold in execution 
and 2 years after the sale and its confirmation the plff. 
sued for the recovery of the property or its value, held. 
that the suit could not lie until the court sale was set 
aside, it not being a-nullity and-that the plff. not hav¬ 
ing set aside the sale within the period prescribed by 
Art. 166 of the Limitation Act the suit was barred. 
{Macleod. C. J. arid Coyaiee. Jf) NaGABHATTA v. 
NaGAPPA. 24 Bom. X. E. 423 : 46 B. 914 : 

67 I. C. 857 : A. I. B. 1923 Bom. 62. 
--——S. 47 and 0, 21, R. 90 —Execution sale — 


C. P. CODE (V OF 1908'i, S. 47—Execution sale. 

setting aside~~Praud~~Plca of purchaser without 
notice. 

Judicial sales fraudulently procured will not give a 
good title to a purchaser w ho does not take in good 
faith and without notice. The fact that the Court has 
been successfully deceived is one which upon the issue 
as to the purchaser’s good faith, must be of a very 
different value in different circumstances. In all cases 
the burden of pioving that he acted in good faith and 
without notice of the friud is in the first instance upon 
the purchaser This is an essential future of the equit¬ 
able rule. The rule is not that there is a special 
favour for every one until he is shown to have been 
dishonest or a volunteer, but that equity where it can 
will favour those who show that in innocence they 
have given value. Vax^Alookerlec. J. —The protection 
given to the bona fide purchaser had its origin exclu¬ 
sively in equity and is based entirely upon the concep¬ 
tion that a Court of equity acts solely upon the con¬ 
science of liilganl parties by compelling the defendant 
to do what, and only what, in foro consetentio; he is 
bound to do- If the relation between the two contes¬ 
tants standing before the Court are such that, in 
equity and good conscience, the plaintiff ought to 
obtain the aid which he asks, and the defendant ought 
to do or suffer what is demanded of him, then the 
Court will interfere and giant the relief, if the rela¬ 
tions are not of this character then the C'ouri will with¬ 
hold its hand and will leave the parlies where they 
stand. The protection given to the bona fide purchaser, 
therefore, simply means that from the relations sub¬ 
sisting between the two parlies specially that which is 
involved in the innocent position of the purchaser, 
equity refuses to interfere and to aid the plaintiff in 
what he is seeking to obtain, because it would be un- 
conscientious and inequitable to do so the Court will 
not, in such an event, aid either party against the 
other. The doctrine of bona fide purchase is thus not 
a rule of property. It does not determine the question 
of title between parties. It is in most cases available 
only by way of defence. It is a shield in the hands of 
a defendant to protect him against the claim of his 
adversary. It means that equity will refuse to inter¬ 
fere to aid the plaintiff in his suit, because under the 
circunustances of the case, it would be unconscionable 
that the plaintiff should have what he seeks to obtain. 
It enforces no'right, but simply refuses to interfere in 
the plaintiff’s behalf. An execution sale which has 
been brought about by the fraud of the decree-holder 
is liable to be set aside on that ground by application 
to the executing Court even though it is not proved 
that the auction-purchaser, a stranger, has participat¬ 
ed in or been cognizant of the fraud. Subject to the 
conditions prescribed by O. 21 , R. 90 , C. P. Code, an 
execution sale may be set aside on the ground of fraud 
piecisely in the same manner as on the ground of ir¬ 
regularity and exercise of this pow er by the Court is 
not excluded in cases where the purchaser falls within 
the category oi bona fide purchaser for value without 

notice, 6 C. W. N. 383 ; 4 C. W. N. 538 ; 26 C. 539 
referred to. {Mcokerjee and Pankin. J J f) BlRES- 

war Chose v. Panchcouri Chose. 

37 C. X. J. 145 : 27 C. W. N. 587 : 74 I. C. 975 t 

A. I. E. 1923 Ca). 638. 

-S. 47— Execution—Agreement prior to decree 

not to execute can be pleaded. 

An agreement made before the passing of the decree 
by which the decree was not to be executed against 
one of the judgment-cebtors should be enquired into 
and decided on the merits by the executing Court. 
{Madkavan LVair and Jackson. JJ.) VfIUTHEVAN 
V. KriSHNASWAMI Reddi. 48 M. X. J. 277 : 
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87 r. C. 297 : 21 L. W. 725 : A I.R 1925 Mad. £91. 

-S. 47 and 0. 21. R. 90— Execution sale— 

Apphciitloti to set aside — Limi/atiofi. 

Under Seo. 47 to an application to set aside an exe 
cution sale is applicable under Art. 166 . 1 iin. Act. 
(^Oldfield and Venkitsnhharaoy OaNA PATH I 

MUDA! lAk *. N Kkishnamachari. 

43 M L. J 184 . 16 L. W. 178 : (1922) M.W.N. 514 : 

70 1. C. 743 • 31 M.L.T. 135 : 

A.I.R. 1922 Mad. 417 (2). 

• -’S. 47— Execittion sale — Puisne ntortipai^ee — 

Compromts Toith-'nt reference to puisne m -^rtga^e. 

Where in u suit on a prior mortgage imf)Ieading the 
puisne mortgagee as a party, a compromise was effect¬ 
ed between some of the parties without reference to 
the puisne mortgagee and the properties were sold in 
execution of the compromise decree without implead 
Ing the representatives of the puisne mortgagfewho 
had by that time died. held, (i) that the compromise 
decree was one affecting the puisne mortgagee and 
hence the latter must be held to be a judgment-debtor 
in the suit ; ( 2 ) that the proceedings in execution 
witliout impleading the representatives of tlie puisne 
mortgagee are void and a nullity and the latter s 
nterests are not extinguished by the execution sale. 
{Old/i'ld and Kamesam. J J.') K AGHU N ATH ASWAMV 

V. Gopaul. 41 M. L. J. ^47 ; (1921) M W. N. 732 : 

15 L. W. 123 : A. I. R. 1922 Mad. 307. 

-“S. 17— Execution sale. 

To an .ipplicaiion to set aside an execution sale on 
the ground of illegality or irregularity Art. 166 and not 
Art. 181 i< applicalde. {Spencer an//Crishnan, //.) 
KON'IDrVA KaNNAYVA V. RAMAMMA. 

(1922) M. W. N. 176 : 74 I. C. 4)S : 16 L. W. 934 : 

A. I. R 1922 Mad. 95. 

- 8 . 47 and 0. 21. Rr. 92 and 103 —Execution 

sale — Decree-holder selling his o'vn properties by mis¬ 
take—Confirmition of s.ile • Remedy of d 'cree-holder. 

Where a decrie-holder under a fule mistake 
brought to sale in exe ration some of his own pri>psr- 
ties and they were purchased by a stranger and the 
sale was confirmed, field that, thereafter the decree- 
holder’s only reme ly was by a suit under O. 2 t, R. 103 , 
C. P. Code, and that ati application under S. 47 . C. P. 
Code was incompetent. {Ayling. O. C J- and Odg-^rs, 
/.) Ramaswami KONAN V. Kolandaivelu 
PILI.AI. 15 L. W. 272 : 70 I. C. j69 : 

(1922) M. W. N. 121 : A. I. R. 1922 Mad. 63 (1). 

-S. 47 and 0.21. R. —Execution sale — 

Ob’ectionhy juigment-debtor that a-ertain property 
7 aas not liable to b: sold—Dismissal—Rem dy—Suit or 

appeal _ Obie tion dismissed without inquiry into merit 

—Error of latu. effect of. 

Where a judgment debtor made an application to 
the executing Court that out of several properties 
attached and entered in the sale proclamation a cer 
tain item of property was not liable to be sold on the 
ground that be did not possess a saleable interest 
therein, Held^ that the objection cannot be treated as 
one under O. 21 , R. 58 , C. P. Code, but must btf treat 
ed as one falling under S. 47 , C. P. Code, and hence an 
appeal lay against the order adjudicating the objectioo. 
8 A. 146 foil. I O. C. Supp). ii distinguished. Where 
the Court dismissed the objection on the ground that 
was made too late and was not bona fide. 

field, that the Court ought to have inquired into 
the merits of it and owing to its failure to do so the 
order was liable to be set aside. (Dalai., J. C- and 
IVazir ffasan, 4. J. C.) LaCHMAN PRASAD v. Sri- 
MATI MIRNALUNI DEBI. 1 0. W. N. 857 ; 

85 I. C. 997 : A. I. R. 1925 Oudh 618. 


! C. P. CODE (V OF 1908), S. 47—Foreign decree. 

I .— S. 47— Execution sale — Money decree and 

mortgage decree lohich tc prevail. 

Though the sale to the defendant in execution of hU 
money decree was earliei, the later sale to the plain¬ 
tiff in execution of liis mortgage decree, the mortgage- 
decree being in e.xistence at the time of the defendant’s 
purchase, is to prevail. {Dawson Miller, C. J. and 
Adanii. J ) CHAMAN i.AL v. KamaRUDDIN. 

3 P. L. T. 757 : A. I. R. 1922 Pat. 655. 

-S. 47 and 0. 21. Rr. 90 and 92— Execution 

sale — A'nenee of attachment—Suit to set aside — Limi¬ 
tation. 

.\n objection as to the defect or absence of the 
necessary attachment before an execution sale involves 
a substantial question as tc the absence of proper 
notice to the judgment-debtor as to the property 
attached which does not come within O. 21 , R. 90 , 

C. P. Code but comes within S. 47 . Consequently where 
an application is made to set aside an execution sale 
on the ground of w.ant of attachment, a second appeal 
lies. An application to set aside the execution sale on 
the ground of the absence of a proper attachment is 
governed by .\rt. 166 of the Limitation Act The sale 
does not become a nullity in the absence of attach¬ 
ment though it may be an irregularity. {Lentaigne^ 
J.) Ma pwa V. Mahomed Tambi. 1 Rang. 533 ; 

77 I. C. 368 : A. I. R. 1924 Rang. 124. 

Exonerated defendant. 

— —S. 47— Exon 'rated defendant — Obieetion to 
e.xecution of decree against property in his hands — 
Appeal. 

One of the defendants in a suit for sale on a mort¬ 
gage was e.xonerated by the plaintiff and no decree was 
passed against him or the properties in his hands. Sub¬ 
sequently the plaintiff brought to sale in execution 
certain property which the exonerated defendant claim¬ 
ed to be his own. 

field, that the objection raised by the defendant to 
the sale of the property in his hands was one relating 
to the satisfaction of the decree and that the exonera¬ 
ted defendant was a party to the suit within S. 47 , 
('. P Code consequently the objection was one that 
should be decided by the executing Court. ^Stuart 
and Mukeritc. //.) MT. MaHAOEI v. JaGANNATH 

Das. L. R. 5 a. 91 : 78 I. C. 226 : 

A. I. R. 1924 All. 313. 

■ — ■ ■ -S. 47— Exonerated defciuiant—Obieetion to 
attachment in execution — Appeal. 

The first defendant in a suit against whom no decree 
had been passed filed an application under S. 47 , C. P. 
Code claiming that certain properties in his hands 
should not be attached in execution. There was no 
application by the decree-holder for attachment of the 
property. Held that the application was premature. 
It w’as only w'hen his property was actually attached 
that the first defendant could prefer a claim petition 
and in such a case S. 47 , C. P. Code would be appli¬ 
cable to him. The enquiry should be full as in the 
trial of a suit and not confined to affidavits. {Maeleod 
C.J.and Crump. J.') CHUNI LaL ASHARAM v. 
KaSHIBAi. 25 Bom. L. R. 440 : 73 I. C. 419 • 

A. I. B. 1923 Bom. 381. 

Foreign decree. 

—— —Ss. 47,44 and 21 —Foreign decree—Execution 
in British fndia—Obieetion to decree is alloaoable. 

The judgment-debtor under a foreign decree sought 
to be executed in a British Indian Court can raise 
objections to the decree. (Srini^osa Aiyangar. J.) 
B. N. KRISHNASWAMY CHfelR'Y v. MADHAPPA 
CHF.ITIAR. 86 I. C. 492 : 21 L W, 330 : 

A. I. B. 1925 Mad. 788. 
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C. P. CODE (V OF 1908), S. 47—Objection to attach¬ 
ment. 

Objection to attachment. 

S. 47 —Ohfectiou to att.ichnicnt—By iudg- 


j C. P. CODE (V OF 1908), S. 47—Parties and repre* 
sentat* ves—Auct. on-purchaser 

S. 47- Parties a?td representatives—Auction 


’ - ^ .. 

ment'debtor's representative under 6). 21 , R. 58 — Case 
falls under S> 47 , and decision thereon is a decree. 

Where one N was brought upon the record as a re¬ 
presentative of the deceased judgment-debtor and he 
set up his own right to the property and filed objection 
under O. 2 (, R. 58 : 

Held^ that this objection must be taken to have 
come under S. 47 and that O, 9 , R. 13 ' would in terms 
be applicable to an tx parte decision passed on the 
objections. 39 All. 47 Foil. 41 Cal. \ Dist. {Walsh 
a>id Sulaiman, JJ,) JHUNNI LaL v. MaTHA 

L. R. 6 A. (Oiv.) 278 : 87 I. C. 287 : 

A. I R. 192> All. j94. 

-S. 47 —Objection to attachment—Decree nul' 

lity. 

An objection can be raised in execution proceedings 
that the decree sought to be executed is a nullity. 
{Scott-Smith and Fforde, //. An\VAR-UL-IIaQ v. 
Nazar Abbas. 6 Lah. 313 • A. I. R. I92j Lah. 494 

-S. 47 —Objection to attachment—Party against 

whom suit dismissed — Objection—Order in — Remedy. 

Under S. 47 , C. P. Code, a defendant against whom 
a suit has been dismissed is a party to the suit, and 
where he puts in an objection petition to an attach¬ 
ment and that is dismissed, he is entitled to come in 
by way of appeal. The fact that the petition is put in 
under O, 21 , R. 58 , does not disentitle him from plead¬ 
ing it was really one under S. 47 . {Moti Sagar, /,) 
MT. GauraN V. CHANDU Lal. 

A I. R. 1924 Lah. dfi9 
“ ■ 5- 47 — Objection to attachment by a. party 

against whom suit ivas dismissed - Objection is one 
under S. 47 and not under O. 21 , R. 38 . 

Under S, 47 parties to the suit include the parties 
against whom the suit has been dismissed and there¬ 
fore an objection by such a party that the property 
attached in execution is not liable to attachment is 
one under S, 47 and not under O. 21 , R. 58 and the 
decision thereon is a decree. {MulUck and Ross, //.) 

Shaikh Kaloo v. Bholanath. 3 Pat L. R. ; 

87 I. c. 743 : A. I R. 1925 Pat. 482. 

-S. 47 

Parties and representatives. 

Anction-ptirchaser. 

Collvs ve purchaser. 

Cnstod an of property. 

Exonerated Defendant. 

Legal Representatives. 

Mean ng of. 

Mortgage snii. 

Parties unnecessarily impleaded . 

Personal property. 

Purchaser. 

Quest on as to. 

Scope of. 

Part.es and representatives—Auction-purchaser. 

" 47— Parties and repi e-ientatives — Auction- 

Purchaser. 

An auction purchaser, in execution of a decree, 

^ mortgage, purchases the rights 
of the mortgagor and the mortgagee at the date 
on which the mortgage was made and any sub- 
®^uities or liabilities which arose in respect of 
the mortgaged propei ty cannot attach to him inas- 

acquires the property free from any such 
lubihties or equities. {Mears, C J. and Baunerii, J.) 

^aramat Ali V, Gorakhpur Bank, Ltd. 

44 A. 488 : 20 A. L. J. 337 : A. 1. R. 1922 All. 495. 

Q. D.—VOL. I—46 


... ^ 

Purchaser Resistatue to delivery - Suit for removal of 
obstruction — Maintainability- 
j The plaintiff, a mortgagee of an eight annas share 
; belonging to the mortgagor and his brother obtained 
! a decree on the mortgage and in execution the niort- 
gagor’s intei»^st in the eight-annas share was sold and 
purchased by the plaintiff. 'I'he sale having been 
• confirmed the plaintiff applied jor delivery of posses- 
I sion but was obstructed by an alienee from the brother 
of the mortgagor. The court having held that the 
plaintiff was tnly entitled to joint possession of the 
eight-annas share along with the alienee, the plaintiff 
, sued to recover possession of the eight-annas share 
I beyond the expiry of one year from the date of the 
I order in the execution proceedings. Held. that the 
j plaintiff’s suit for recovery of possession of the four- 
! annas share of the mortgagor’s brother having been 
filed after the expiry of one year from the date of the 
i order was barred but that his claim for the remaining 
four-annas share was maintainable. 26 Bom. 1.. K. 6 oi 
I Foil. {Shah, A. C. J. and Fawcett, /.) LaKSHMAN 
: Sadashiv V. Govind Ganesh. 

; 26 Bom. L. R. 843 ; A. I. R. 1924 Bom. 627. 

-S. 47 and 0. 21, R 101— Parties and repre¬ 
sentatives — Auction-Purchaser -Stranger Purchaser. 

An auction-purchaser ai a sale in court auction in 
_ execution of a decree is a stranger to the suit. He is 
I not a representative of any of the parties to the suit. 
Any question arising between him and the parties to 
the suit or their representatives must be determined by 
a separate suit. The question as to the legality of the 
sale raised by the judgment-debtor is one between the 
parties to the suit, i. e., between the decree-holder 
I and the judgment-debtor. Even though the auction- 
^ purchaser is interested in tlie result of the case, the 
j judgment-debtor cannot bring a suit to set aside the 
' sale. 34 B. 540 Foil. {Maclcod, C.J. and Crump, _/.) 

I BaI.MANI V. RaNCHHOULAL. 25 Bom. L. R. 147 : 

72 I. C. 256 : A. I. R. 1923 iom. 214. 

-S. 47— Parties and reptescnlatives — Auction- 

purchaser — Petition of. 

A auction-purchaser for value in execution 

of a decree is not a parly to the suit within the mean¬ 
ing of S. 47 , C P. Code. {Moti Sagar, /.) MT. 
asghari Begum Irshad-ud-din. 

79 I.c 67 : A. I. R. 1925 Lab. 176. 

-S. ^1— Parties and representatives—Auction- 

purchaser—Attachment by two Courts-Sale by inferior 
Court—Rights of purchaser—Application to set aside 
the sale. 

In execution of a decree against a judgment-debtor 
certain property was attached by the Munsiff’s Court. 
SubsequentJy the same property was attached before 
I judgment by a Court of the Subordinate Judge which 
after the passing of the decree became an attachment 
in execution. The property however was sold in execu¬ 
tion by the Munsiff’s Court and purchased by the ap¬ 
pellant. The decree-holder in the Sub-Court applied 
to the Court to sell the property in execution of his 
own decree. The appellant applied to that Court 
that the property should not be sold inasmuch as by 
^ the execution sale in the Munsiff’s Court it had be- 
j come the property of the appellant and ceased to be 
the property of the judgment-debtor. The Sub-Court 
rejected the application. On appeal held that the ap¬ 
pellant was the representative of the judgment-debtor 
and that his appeal was maintainable. {Krishnan 
and Odgers, JJ.) SREENIVASACHARIAR v. APPAVOO 
Reddy. 47 M. L. J. 720 : (1924) M. W. N. 561 : 

20 L. W. 864 : A. I. R. 1924 Mad. 889. 
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c. P. CODE (V OF 1908), S. 47—Parties anfl repre- C. 
sentatives—Auction-purchaser. 

_S. 47 and 0. 21, R. 90—/^crZ/W and represen- 

t olives — AiKlion-purchaser, repre sent at i<’e of whom 
I'erson not impleaded as party, whether hound to apply. Pi 
rhe auction-purchaser is a representative of the 
decree-holder. \Vhere certain properly belonged 
two persons but one of them alone was sued as though ^ 
tlie entire property belonged to him, a decree w-as 
obtained and the entire property attached and sold. 
held, the person who was not impleaded was not bound 
t(. apply under S. 47 and O. 21 , K. 90 . C. P. Code, g 

to have the sale set aside even if he had been aware j, 

at the time that the entire property was being attach- ^ 
ed. {Findlay, O. J.C.) KaNHAIRAM r/ KaLICHA- ^ 

ran. 8 N. L. J. 184. (Nag) j, 

S. 47_ Parties and representatives—Auction- ^ 

Purchaser. , , , 

For the purpose of an adjudicaMon between an 

auction-purchaser and a judgment-debtor the auction- 

purchaser should be regarded as a representative of - 

die decree-holder. {K.nkUaU, T « ^70 i 

r-. SKKIKISAN RaMDHAN. 20 N 170 . / 

79 I. C. 636 : A. I. R. 1924 Nag. 328. 
_S. 47 —Parties and representatives — .4uciion- i 

purchaser. i • 

Adjudication between auction-purchaser and l«dg* 

ment-debtor comes under S- 47 and is aPP^alaMe. 

iKinkhcdt, A. J.C.) SUNDKKAB.M 7.. bHUIKISAN , 

vAfDHAN 20 N. li* B* 170 . 79 !• C* 636 • 

KaMDHAN. A I. R- 1924 Nag. 328. | 

_ Parties and representatives - Auction- 

purchaser—Aiot a representative of }ndtfment debtor. 

An auction-purchaser is not a representative of the 
judgment-debtor and he cannot apply under b. 47- C. 

P Code, to set aside an execution sale. 14 4'7' 42 

R 41 . Kef. {Prideaux, ^ ^tl\ 

Ka'I AN Pal. 68 I. C. 429 : A.I.R 1923 Nag. 161 (2) 

_S. — Parties and representatives — Auction- 

purchaser. r .u • .\^ 

An auction-purchaser is representative of the judg 

ment-clebtor and not of the decree-holder. \Ayling 

and Krishnan, JJ.) JAINULABUI^N t'. 

KRISHNA CHLTTIAK. 41 M.L.J. PP/ 

63 I. C. 200 : (1921) M. W. N. 491- 

__S. 47 —Parties and representatives — Auction- 

purchaser obstructed—Order refusing to renurve 
ohst ruction. 

Where the decree-holder auction-purchaser m exe¬ 
cution of a decree is obstructed in obtaining posses¬ 
sion and the Court refuses to remove the obstruction, 
//r/rt', that the order is one undei S. 47 oI the Code. 
{Oldfield and Seshagiri Aiyar, //.) MEYAPPA 
CHETTV Z/. CHIDAMBARAM CHETTV. 

39 M. L. J. 603 : 12 L. W. 273 : 61 I. C 349: 

(1920) M. W. N. 662. 

-S. 47 and 0. 21, Rr. 98 and Q2—Parties and 

representatives — Auction purchaser in execution of 
money decree against mortgagor pending mortgage suit 
—Resistance to delivery of possession. 

Pending a suit on a mortgage the mortgaged pro¬ 
perties were brought to sale in execution of a money 
decree against the mortgagor and were purchased by 
the fourth respondent. The petitioner purchased the 
property in execution of the mortgage decree and ap¬ 
plied for possession but was resisted by the 4 th respon¬ 
dent. Held, that the fourth respondent was a person 
claiming under the mortgagor judgment-debtor and 
against whom proceedings can be taken under b. 140 
of the C. P Code and that the respondent was 
to be removed from posseviion under O. 21 , E-9° P* 

^ ^jr^A • t tcdjhlfn 


C. P. CODE (V OF 1908), 8. 47—Parties and repre¬ 
sentatives—Exonerated defendant. 


KAMA MUDALI. (1920) M. W. N. 787 : 

89 I. C. 894 : 12 L. W. 350 

Parties and representatives—Colb sive purchaser, 

_S. 47 — Parties and representatives—Collusive 

purchaser — Decree-holder and obfector to attachment — 

Enquiry. . , , 1 ..t. 

Proceedings between the opposite party and the 

iudement-crecUtor as to whether the attachment is- 
valid are proceeding'^ under S. 47 and not under O. 2 K 
S 47 would be very much narrowed if it were 
laid down that people claiming under a purely colour¬ 
able and fraudulent document are not to have their 
claim set aside or ignored when proceedings are taken 
in execution. {Rankin, /•) KaRALI PraSAD- 
MUKHERJI 7.. JaMINJBALA DEVI.^ ^ 

Parties and representatives—Cvstodian of property. 
_S. 47 _ Parties and representatives — Custo¬ 
dian of property—Court ofVVarts Act, S. 6 {e^—Pro¬ 
prietor declared disqualified— Executnm 
against the properties of the proprietor- Objection by 
Court of Wards is obiectiqii by Judgment-debtor 

through manager. Court ofWard^. 

Where under S. 6 (O of the Court of W ards Act a 

proprietor is declared to be disqualified and the Court 
of Wards is in possession of his propertie*' then under 
S Ai of C. P. Code any objection taken by the mana- 
oer of the Court of Wards in execution proceedings 
against the properties of the proprietor ts an objection 
“a\en by the judgment-debtor through the general 

Sn NARAVAN SHANKAR.. M,UfOMED ABRA- 

HIM Hussain khan 1924 P - c. 310 . 

84 I. C. 620 : 4 Pat. 172 : 6 P. L. T. 400. 

A. I. R. 192j Pat. 179. 


4 l A V 1 AT 68 I C 429 : A.I.R nag. xoi v*; ^ , a a. 

^ S —Parties and representatives—Auction- parties and representatives—Exonerated defendant. 

neckaser: . _ s. i^-RarOes and eefiresenMires- Exaneral- 

An auction-purchaser IS representative of the }udg defendant suing for declaring pi opirty attached 

lent-clebtor and not of the decree-holder. KAyhng f,,-judgment-debtors—Property entrusted to 

mi Krishnan, JJ.) JAINULABUIN pendente Wit—He disposing 

:riSHNA CHETTIAK. M.L.J. 1 20 _14 L.W. 92 . ^ decree— Decree reversed on appeal Htbsng 

63 I. C. 200 : (1921) M. W. N. 491- ,.,fund-No aPPcalUes. 

__S. 47— Parties and representatives — Auction Dminc the continuance of an attachment in execu 

^urchawr obstructed— Order refusing to renun'c a suit was filed by a person who had been a de- 

bsfruction. ^ ^ fendant in the suit who had been exempted by the 

Where the decree-holder auction-purchasei m exe ^ £q^ a declaration that the pioperty did not 

rution of a decree is obstructed in obtaining posses- ^ | the judgment-debtor and during this suit 

lion and the Court refuses to remove the obstruction, S ® entrusted to a third pereon. On the 

'teld, that the order is one under S. 47 of ^he suit being decreed by the Trial Court, that 

Oldfield and Seshagiri Aiyar, JJ.) MEYAPPA p^opfrty and distributed the proceeds as directed 

Chettyz/. CHIDAMBARAM CHETTV. bv the decree. The decree was reversed m aPPeai- 

39 M. L. J. 603 ; 12 L. W. 273 : 61 I. <^3^9 ; ^7 person who had been entrusted with the 

(1920) M. W. N. 562^ p^erty in question was ordered by the Court execut- 
-S. 47 and 0. 21, Rr. 98 and ^2—Parties and under which the property was ongmal- 

representatives — Auction purchaser in execution of . refund the proceeds. 

money decree against mortgagor pending mortgage suit ^ inasmuch as he was not aparly to tne 

—Resistance to delivery of possession. execution proceedings no appeal lay from the order. 

Pending a suit on a mortgage the mortgaged pro- dj^id, further, that even assuming the person to have 
perties were brought to sale in execution of a money ^ receiver under O. 40 . against whom an order 

decree against the mortgagor and were ^-as passed under O. 40 K- 4. no second 

the fourth respondent. The petitioner purchased the and Mukerjee, 

property in execution of the mortgage decree and ap- CHATTAN. ® iTi oo®’ 

plied for possession but was resisted by the 4 th respon- j q jqI . e I. E- 1925 All. 328. 

dent. that the fourth respondent was a person__ parties—Exonerated party—Party 

claiming under the mortgagor judgment-debtor and . suit—Party fraudulcfitly dj- 

against whom proceedinp can be taken “"der S ,46 Han proceedings-Senudy 

of the C. P Code and that the re.spondent was liable pmea 

to be removed from possession under a 21 , ^^ 9 ^ 0 ts * person who was once a party might be ex- 

I o„"3V.h% . 0 ™ o. .h. ..u .. 
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C. P. CODE (V OF 1908), S. 47--'Part-es and repre¬ 
sentatives—Exonerated defendant. 

is passed against him and no relief is given against 
him, yet if any question by virtue of the execution of 
that decree between the parties arises, such a question 
must be determined according to the provisions of 
S. 47 , that is to say, in execution: no separate suit will 
be for the purpose of agitating any question which 
arises by reason of the execution of the decree provi¬ 
ded the party which raises the question was a party to 
the suit in which the decree was passed. 15 Mad. 226 
Diss. 23 Mad. 361 (F. B.) Foil. Therefore if in 
execution of a decree a person who was a party to the 
suit is deprived fraudulently of his property his remedy 
is by proper application and not by suit. (^Dcvadossy 

/.) V. Vallabha Valia v, V M. Kovilukath 
Ved.aturath a. I. R. 1925 Mad. 1133. 

- S. 47— Parties afid represeiitatiTCs — Exoitere- 

ted defefida?it—Defendants name struck out at plain¬ 
tiff's instance bitt claim not dismissed a^aijist him — 
Defeiuiant is not a party under the section. 

There is no formal expres.sion of an adjudication 
conclusively determining the right of the parties with 
regard to all or any of the matters in controversy where 
a defendant’s name is struck out from the record at 
the plaintiff’s instance but against whom the claim is 
not dismissed because such defendant cannot be regar¬ 
ded as a party to the suit or decree within the mean¬ 
ing of S 47 {A'inkhed(\ /i. J. C.) KaNHAIYALAL 
KaLAR V. LaCHHI. 80 I. C. 470 : 

A.I.R. 1925 Nag, 118. 

Fart'es and representatives —Legal 
representatives. 

-—S. 47— Parties and reprcientatiies — Legal 

representatives. 

Questions raised by legal representatives as to pro¬ 
perty which they claim as their own and not liable to 
he sold as the property of the deceased judgment- 
debtor fall within S. 47 and a separate suit is barred 
even where the proceedings in execution have come 
loan end. {Paoof and f/nrrisui, J/.) BHaOAT 
Ram V. Nizam Din. 63 I. C. 853 : 3 Lah. L. 3. 406. 

Part es and representat ves—Mean'ng of. 

—S. -—Parties and rcpresejitati'i’cs—Mcalling 
of—Legal representative of iudgment-debtor impleaded 
—Objection to attachment as trus/W—Appeal if lies. 
Objection to attachment on the ground that the 
objector is a trustee does not make the objector a re- 
pre.sentative of judgment-debtor though the trust be 
created by the judgment-debtor and the objector an 
heir of his, unless of course the trust is created pen¬ 
dente Ute. {^Kanhaiya Laf /.) BHAGWAN DaS z/. MT. 

Mahomed Bang. l. r 4 a. 447 : 

75 I. C 1053 : A. I R. 1924 All. 183 (2). 

. * S.47— Parties and representatives — Meaning 

—Execution proceedings against minor — PL o 

representation—Suit to declare sale a nullity — Limi¬ 
tation. 

' in execution were commenced against a 

judgment-debtor, but on his death his minor sons were 
wought on.record. In appointing a guardian for them, 
the atfidavit under 0 , 32 , R. 3 w^as not put n. The guar¬ 
dian did not appear on their behalf at any stage and 
prior to the confirmation of the auction sale thoughthe 
court specifically sent him ,notice to appear in court 
and pay up the small decree amount, the guardian did 
not pay any attention to the notice but actually pur¬ 
chased the properties himself some months later from 

the court auction-purchaser. In a suit by the minors 
0 set aside the sale : Held^ (i) the minors not being 
represented at all, cannot be considered parties to the 


I C. P. CODE (V OF 1908), S. 47—Parties and repre- 
i sentat.ves—Mortgage suit. 

proceedings and S. 47 of tlie C. P. Code did not bar 
I the suit; ( 2 ) not being parties, the suit was governed 
by Art. 144 and not Art. 12 of the Tim. Act. {//arri- 
son, y.) alam Din Allah Dad. 5 Lah. L. J. 44 : 

67 I. C. 547 • A. r. R 1922 Lah. 447. 

-S. 47— Parties and representatives — Mean- 

ing of — ^Parties to suit' includes Parties on the same 
side arrayed against each other. 

The expression ‘between the parties in the suit’ in 
S .47 of the C.P.Code must not be limited to the parties 
arrayed against each other as plaintiff and defendant 
but it also applies to parties on the same side who are 
arrayed against each other. Therefore a question per¬ 
taining to the execution of a decree and decided in a 
dispute between the defendants themselves cannot be 
re-opened in a separate suit. 24 M. L. J. 477 ; A. 1. R. 
1924 Mad. 366 , Foil. 31 M.L.J. 44 Dist. {Afadhavan 
Nair, J.') 8 . VENKATA SaSTRI v. V VENKATA 
GoPALADU. 20 L. W 742 : 85 I. G. 209: 

A. I. B. 1925 Mad 3:3. 

-S. 47 — Parties to suit — A/eauing of — Appfica- 

hiUty where co-dcfendauts arc arrayed us against each 
other. 

Held, the expression “between parties to the suit” no 
doubt imports “between parties opposed to each other 
in the suit,” but does not necessaril}’ mean “between 
parties who are plaintiff and defendant respectively in 
the suit.” It also applies to parties who are opposed 
to each other in the course of execution proceedings, 
and when an order is passed under S. 47 in execution 
of the decree passed therein no separate suit is main¬ 
tainable by one of them to re-open the same. 
24 M. L. J. 477 . iMadhaVan A^air^ J.) 

Vedayvasa aiyar V . Madura Hindu Labha 
NlDHI Co., Ltd. 45 M. L. J. 478 : 18 L. W. 311 : 

(1923) M W. N. 662 : A I. R. 1924 Mad. 365. 

-— S.47— Parties and representatives — Mean¬ 
ing of, transferee pendente lite in possession — Order 
of—Court remcn'iug obstruction — Appeal- 

Where a transferee pendente lite from a defendant 
obstructs delivery of possession in execution to the 
decree-holder and the Court orders the obstruction to 
be removed, held^ that the order was one within S. 47 
and is appealable. Ramesam^ J\ —The transferee 
is the representative of the transferor-defendant and 
hence the order of the Court is a decree. {Oldfield 
and Ramesam, //.) MEYYAPPA CHETTY r. MEYYAP- 
PAN ServaI. 66 I. C. 722; (1921) M. W. N. 698. 

--—S. 47 — ''Parties'—Afcaning- of — Co decree- 

holders are not '^parties* within the meaning of S, 47 . 

The expression “parties” in S. 47 refers to parties 
ranged on opposite sides and not as co-decree-holders 
on one side only. {Kinkhede, A. J. C.) RadhaBAI 
V. BHIMRAO. 21 N. L. R. 34 : 82 I. C. 734 - 

A. I. R. 1925 Nag. 186. 

Parties and representatives—Mortgage Suit. 

■ ■ S ^-r-Parties and representatives — Mort¬ 
gage suit—Mortgage decree against fathci- — Execu~ 
tion agaiTist sons. 

A mortgagee of certaia property belonging to a joint 
Hindu family instituted a suit against the father only 
to enforce the mortgage. The mortgagee obtained a 
decree and at a court sale in execution of the decree 
himself purchased the property. The decree-holder 
purchaser died before obtaining possession of the pro¬ 
perty and his surviving brother sued for recovery of 
possession of the property impleading the judgment- 
debtor and his sons as parties. The defendants plea- 
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C. P. CODE (V OF 1908), S. 47—Parties and repre¬ 
sentatives—Mortgage suit. 

<le(l that a separate . uit was barred under S. 47 , C. I‘. 
Code. I/^ld. that the suit was maintainable and that 
so far as the sons where concerned they were not 
parties to the prior suit and could not be proceeded 
against in e.xecution proceedings. 35 H. 452 Dist, 
{ Maricod, C. ./. and Crump, /.') DaDA JINAPPA v. 
Vksu Sakhopa 23 Bom. L. R. 494 ; 73 I. C. 402 ; 

A. I. R. 1923 Bom. 450. 

-S. 47 —PtirtifS and tht'ir represrntativrs — 

of Paint inU'rcxt —If r€prt'sintati'’c of jud^- 
mont-dehtor patnidar. 

A person wlio is bound I'y a decree or who is affected 
by it is a representative within the meaning of S. 47 . 
Thus a mortgagee who is not U party to a rent suit 
against his mortgagor i.s a representative of the judg¬ 
ment-debtor. 24 C'al. 62 and 11 C W. N. 312 Poll. 
{Greaves and Mnkcriee, JJf) HaRI MOHAN DALAL 
V, PURENDRA Na 7 H CHOUDHURI. 90 I. C. 9j5: 

A. I. R. 1926 Cal. 356. 

Part'es and representat ves—Part'es 
vnnecessarily impleaded. 

-S. 47 —Parlies and representati'':s—Parties 

unnecessarily i m pleaded. 

Although a ('ourt passed an opinion that A, the 
widow of a deceased debtor, was not a proper party in 
a suit by the creditor against the heirs, because she 
was not one of the heirs, yet she was treated as a 
proper party by reason of the allegation against her 
that she was in possession of the immoveable property 
of the estate. On this basis the suit was tried against 
her and she succeeded on the merits. Held, that A 
was a parly to the suit within the meaning of S. 47 of 
the Code of (.'ivil IVocedure. (MookerPe and Panton, 
JJ.) Jaminibala Debi Karali Pra.sad. 

67 I. C. 6 : 34 C. L. J. 477. 

Part’es and representatives—Personal property. 

-S. 47 and 0. 21, R. 58— Parties and rrpresen- 

taltves—Personal Property — Claim in exeeution pro¬ 
ceedings hy legal rcpresenlathte of hidgment-debtor — 
Eutfuiry under, to be full and exhaustive 

Where the legal representative of a decease''! judg¬ 
ment-debtor objects to the attachment of certain pro¬ 
perty in execution on the ground that it is his own pro¬ 
perty and rot that of his judgment-debtor, the ques¬ 
tion falls within S. 47 , C. P. Code, and the enquiry 
must be full and all the evidence adduced should be 
taken. {Lenfaigne and Carr, J J.) ArunaCHEELAM 
Chettiar V. Maung San Nowe. 2 Rang. 168 : 

A. I. R. 1924 Rang. 323. 

Parties and representatives—Purchaser. 

-S. Parties and representatives - Pur¬ 
chaser of Property covered by decree is not a representa- 
tive of Judgment-debtor unless the decree has been as¬ 
signed to him~C. P. Code, O. 21 , P. 16 , 

After a decree for possession had been passed 
the decree-holder sold his interest in some of the pro¬ 
perties of which possession was directed to be given 
him. He then applied for execution of his decree. 
His purchasei-s were not parties to that application. 
An order was made in execution under Order 21 , rule 
35 (^) but the Subordinate Judge held that action 
ought to have been taken under Order 21 , rule 36 , 
which he directed should be done, and that the posses¬ 
sion given under Order 2 !, rule 35 (i) should beset 
aside.The purchasers sought to appeal from that order 
field, that as they were not parties to a proceeding 
in the lower Court they cannot appeal from the decree 
or order passed, when there had been no assignment in 


C. P. CODE (V OF 1908), S. 47—Parties and repre¬ 
sentatives—Scope of. 

their favour and the procedure under O. 21 , R, 
not followed. 

Per Shaft, J, —The mere fact that on the decree- 
hol.ler’s application the possession was in fact ordered 
to be given to the purchasers is not sufficient to make 
them parties to the proceedings or to constitute them 
representatives of the decree-holder within the meanini* 
of S. 47 of the Code. ( 1907 ).\ W. N. 280 , Foil. 
{Macteod, C.J. and Shah, J.) VlTH.XL LaXM.-\NNA1K 
V. MaHadev RaOhunath. 26 Bom. L. R. 333 :* 

A. I. R. 19S4 Bom. 426. 
-S. 47— Parties and representatives — Purcha' 

ser—Representation of judgment-debtor. 

A purchaser at a revenue sale of the interest df the 
judgment-debtor after a decree for sale cn a mortgage 
had been passed against him is a representative of the 
judgment-debtor and as such entitled to apply o set 
aside ihe sale under O. 21 , R. 99 of the C. P. Code. 
(Das and Adami, JJ ) DHAROHAR SINGH v, RaW 

Prasad Narayan Sahai. 72 i. c. 862 : 

1 Pat. L, R. 139 : A. I. R. 1924 Pat. 367. 

- _S. tVl— Parties and representatives-^ Purcha¬ 
ser—Purchaser from auction-purchaser decree holder. 

The purchaser from the decree-holder auction-pur¬ 
chaser is not a representative of the decree-holder qua 
decree-holder His suit is therefore not barred by 
S. 47 as he is not a representative of the decree-holder 
and as the question does not relate to execution, dis¬ 
charge and satisfaction of a decree. A purchaser from 
a decree-holder auction-purchaser no doubt acquires 
the interest and the rights of the auction-purchaser, 
but he is not to be deprived of the rights of an ordi¬ 
nary auction-purchaser to bring a suit at any time 
withiri twelve yeai-s to recover possession. {Robinson, 
C, /. and Ileald, /.) Ml AH KOOK v. Ml MO 

Way. 11 L. B. R. 17 : 64 I. C. 68 t 

A. I. R. 1922 L. B. 18. 

lart es and representat ves—Qvest on as to. 

-S. 47(3) -Parties and representatives — Ques¬ 
tion as to—APplnants claiming to be brought on record 
as legal representatives of deceased iudgment-debtor 
—Claim rejected—Second appeal lies from the decision. 

Where the <-ourt in execution adjudicates on the 
question of liglit of the applicant to be brought on 
record as the legal representative of the deceased judg¬ 
ment-debtor, the decision is a decree and a second 
appeal lie.s. {A!ukerjee and Daniels, J/-) KhEM 

Sin(;h V. Kaghubir Singh. 47 All. 368 : 

86 I. C. 1048 : A.I. R. 192o All. 578. 

-S. 47 (3) —Parties and representatives — Ques¬ 
tion as to — "Question udiether a party is or is not the 
legal representattv*'—Decision thereon appeal lies, 

Sub-S. ( 3 ) of S. 47 in express terms includes a ques¬ 
tion arising between the parties wliether any person is 
or is not the representative of a parly, and in view of 
S. 2 , the determination of such a question between the 
decree-holder and the judgment-debtor amounts to a 
decree and is appealable. {Daniels, /,) PEARE LaL 
V. JHABBA Lal. 82 I. C. 604 : L. R. 6 A. (C.v.) 668 : 

A.I. R. 192a All. 66 . 

I 

Part'es and representat ves—Scope of. 

---S 47 —Parties and representatives —Scope of 

—Dispute between judgment'debtor and auction-pur¬ 
chaser—If within section. 

Disputes between a judgment-debtor and the auc¬ 
tion-purchaser as to the extent of the land sold do not 
fall within S. 47 , C. P. Code, as it is not betw'een par¬ 
ties to the suit, but between the judgment-debtor and 
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his representative the purchaser, Daniels, J.') 


Execution—Comproni se. 


MUKHTAK .^HMAI) r-. KaBIK AHMAI). 

A. I. R. 1924 All. 856. 

Purchase of decree. 

—-S 47 and 0. 21, R. 2 (3)— I'inu fiusc of Jocrcc 

—Decree sold in cxecr/tu/u of another decree—Judg 
mcHt’debtor can plead in the execution proceeding that 
decree loas cdready saris/ied. 

If one decree is .sold in e.xecution of another decree 
it is open to the judgnu-‘nl-/lebtor, when the purchaser 
of such decree seeks to execute that decree against 
him, to plead that the decree had been satisfied by 
him prior to its sale although the sati.sfaciion was not 
certified according to the provisions of O. 21 , R. 2 . 
R. 2 ( 3 ) does not bar the plea and the Court must 
enquire into it under S. 47 . {IVazir Hasan, A. J. C.') 
SURII NaRAIN MrSRA v. Ul.AND SiNGH. 

27 0. C. 277 : 78 I.C. 776 : A. I R 1923 Ordh 223. 

-S. 47 and 0. 21. R. 16— Purchase of deerce — 

Execution hy assignee—Oldcction as to assignee's title 
can he raised 

When a decree is .nought to be e.vecuted by the as 
signee thereof, it is noinpetent to the Court to enter¬ 
tain, at the instance of the judgment-debtors and the 
criglna! decree-holder, objections to the execiition of 
the decree on the ground that the title to the decree 
has not passed to the assignee. {Ross and Kuhoant 
Siohay, J J.) SheO I'KASaD Singh 7 ' P. E. I.Abb. 

4 Pat. 120 ; 86 I. C 564 : A 1. R. 1925 Pat. 449. 

Quest'on relating to Exeevtion. 

Agreement. 

AppI cation. 

Cert f cate of Payment. 

Comprom se. 

Decree. 

Del very of Possess on. 

D scharge 

Excess Property. 

Exec' t on Sale. 

He r of judgment debtor. 

Jur’sdict on. 

Legal Representat ves. 

L'ab 1 ty. 

Mortgage. 

Object on. 

Power of Exec t iig Co' rt. 

Prel m nary Decree. 

Redempt on of Mortgage. 

Son’s 1 ab I ty. 

Su.t for Declaration. 

Quest'on relating to Exeevt'on—Agreement. 

-S. 47, 0, 21. R, 2 (a)— Question relating to 
execution—Agreement to certify payment—Suit for 
damages. 

Any Court other than the Court executing the decree 
can recognize the payment, provided, -in doing so, the 
court does not disobey the provisions of S, 47 . .And 
recognition of such a payment by the Court other than 
the Court executing the decree must necessarily be in 
a suit, (i) where the judgment-debtor sues for the 
money he has paid out of Court on the ground of 
failure of consideration, ( 2 ) where the judgment- 
debtor sues for dam.ages for a breach of an express or 
implied promise of the decree-holder to certify the 
payment. {.Maung Kin, Ji) MaUNG Myo z/. MaUNG 

11 L. B. R. 129 • 1 Bvr. L. J. 207 : 

70 I. C. 115 : A. I. R. 1923 Rang. 88. 

Question relating to Execution— Application. 

■ ^ I S. 47 and 0. 21, R. 16— Question relating to 

Execution—^Application by decree-holders to execute~- 


Assignment—Determination of right of assignee. 

Where a decree-holder applying for execution' 
wanted his application to be dismi.ssed only if the 
as.signment was considered to be binding upon the 
as.-'ignee so that the latter could be made liable for the 
money mentioned in the deed of assignment, it would 
be wrong to hold that while the assignment should be 
considered as binding upon the a.ssignor .so far as his 
rights under the decree are concerned the assignee 
should be able to wriggle out of this liability for the 
price of the ns.-iignmeni by relying upon fraud. The 
transaction is an undivided one and must be viewed as 
a whole. W here the order of the Court dismisses the 
application for execution, it adversely affects the riglits 
of the decree-holder against the judgment-debtor and 
consequently determines a question relating to the 
execution or discharge or -satisfaction of the decree. 
Such an order is therefore appealal)le. {Shad: LaU 

C. /.) Harditta V. Nighahia Mai. 

4_Lah. L. J. 259 : A. I. R. 1922 Lah. 396. 
-S. 47 —Question relating to execution— Appli¬ 
cation by Judgment-debtor against unlaioful dispossessi- 

—Execution struck off as satisfied—If maintainable. 

A judgment-debtor’s application complaining of 
unlawful dispossession is maintainable under S. 47 
even after the execution is struck off as fully satisfied- 

{Kotval, A. J. c .) Krishna Kumbi r. Vinayak 

A. I. R. 1924 Nag. 122. 

-S. 47 —Question relating to execution — 

Application. 

A question arising between the same parties but not 
in their capacity as decree holder and judgment-debtor 
but in their capacity as landlord and tenant is not 
covered by S. 47 and a separate suit is necessary. 
{Batten, J.C.) KaMASA v. GaMBH 1 RCHANDRA. 

6 N. L. J. 25 : A, I. R. 1923 Nag. 149: 

Quest on relating to Execution—Certificate 

of payment. 

- ■ S. 4( and 0. 21, R. 2— Question relating to 

execution—Certificate of paynant—Application for 
ecf tifying payment-^ Order on—/f appealable. 

An application by the judgment debtor for certify¬ 
ing payments by him to the decree-holder out of court 
raises questions as to the execution and satisfaction of 
the decree, and as such falls under S. i\ P. Code,. 
The dismissal of such an application gives a right of 
appeal to the judgment-debtor. {Jiuala Prasad and' 
BucknilD JJQ JaDUNANDAN SiNGH 7'. SH£0- 

NANDAN Prasad. 1922 P. H. c. c. 200 : 

3 Pat. L. T. 487 : 1 Pat. 644 : 68 I. C. 645 : 

A. I. R. 1922 Pat. 276.. 

~ S. 47 and 0. 21, R. 2 —Question relating to- 
execution—Certificate of payment — on-certification — 
Enquiry — E'raud—Effect of. 

O. 21 , K. 2 of the C, P. Code does not in any way 
limit or affect the operation of S. 47 of the C.P. Code,, 
and does not prevent the Court from investigating a 
question of fraud on the part of the decree-holder in 
omitting to certify satisfaction of a decree. {Robinson 
and Ma^i^regor, /J.) P. R. P. L. CHETTY FIRM v. 

G. Lon POW. 11 L. B. R. 363 : 70 I. C. 859 : 

A.I.R. 1922 L. B. 31 : 1 Bvr L. J. 226 : 

A. I. R. 1923 Rang. 103. 

Question relating to Execution—Compromise. 

-S. 47— Question relating to execution of 

decree — Compromise—Suit for accounts. 

In a suit for accounts the parties entered into a 
compromise under which they agreed to a preliminary- 
decree in accordance with the terms of the compromise- 
Under the compromise one of the parties was given a* 
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€. P. CODE (V OF 1908), S. 47—Quesfon relating to 

E xecvtion—Compromise. 

share of the profits of a certain contract, the profits to 
be clelermined by competent accountants ; it \va> also 
provided that any dispute relating to the share uas to 
be referred to arbitration. On a question arising be¬ 
tween the parties to the suit as to the share of profits, 
that the proceedings did not relate to the execu¬ 
tion of a decree within S. 47» Code, and the 

decree in the suit did not relate to the amount now in 
di.spute. t’ode/iOiiy oiul Abiiiii JJ’') HaJI 

BaKHSH Il.AHI Annul. KAHlNfAN. 71 1. c. 817 : 

A. I. R. 1924 Lah. 405. 

_S. 47 and 0. 23. R. 3— Question relatinf'to 

execution — Co>npronit se — Decree—Obiection to validity 
of—Remedy by suit. 

Where a compromise embraces matters not relating 
to the suit and the decree following such compromise 
gives reliefs which are not unlawful but which could 
not have been given, if the suit had been decided after 
trial the remedy is by way of appeal. If the objection 
could be taken in execution proceedings the legislature 
would not provide special provisions in O. 43 for an 
appeal. {A/aimg A'in and Rigtl^ JJ•) ANA PakIRI 
SHA V. SomaSundaram Skrvai. 64 I. C. 391 : 

10 L.B.R. 349 : 13 Bur. L.T. 170 : A.I.R 1922 L.B. 22. 

Quest.on relat ng to Execution—Decree. 

-S. 47— Question relating to execution— 

Decree — Construction—Title to stand:ng crofs. 

Where a pre-emption decree was silent as to stand¬ 
ing crops, //<•/«/, that the question whether the crops 
.passed with the land cannot be said to have arisen in 
execution, discharge or satisfaction of the decree. 
(A'otwal, A. J. C.) BaPU VlTHOBA. 

76 I. C. 193 : A. I. R. 1923 Nag. 327. 

Question relating to Execvtlon—Delivery 

of possession. 

-S. 47— Questions relating to execution — 

.Delivery of possession—Court sale confirmed — Exe¬ 
cuting Court ceases to have iurisdirtion over the pro- 

perty _ Subsequent delivery of possession is not a 

Proceeding in execution. 

rhe proceeding relating to delivery of possession 
after confirmation of Court sale, to the auction- 
purchaser, whether he be a stranger or the decree* 
holder, is not a proceeding in execution of a decree 
and any question arising in such a proceeding is not a 
question relating to e.xecution, satisfaction or discharge 
of the decree within the meaning of S. 471 C.P. Code. 
20 C. L. J. 433 Uel. on. (Snhratoardy and Duval, 
y/.) Shvambaluav Saha v. ProJenura Lal 
PODDAK. 89 I. C. 196 (2) : A. I. R. 1925 Cal. 1250. 

-S. 47— Question relating to e cecution-Dclivery 

of Possession to auction-purchaser—Order for. 

It may be disputed whether an onler for delivery of 
.possession to an auction-purchaser is an order relating 
to the execution, di.scharge or satisfaction of a decree, 
for so far as the decree-holder is concerned his decree 
is satisfied, anrl whether the auction-purchaser gets the 
property or not is a matter with which he is not con¬ 
cerned. 

Per Cuming. J .—The delivery of possession is not a 
part of the satisfaction of the decree. So far as the 
decree-holder is concerned the decree is satisfied when 
the property is sold and the money paid to decree- 
holder. Obviously he is not concerned with the pro¬ 
perty being delivered to the purchaser. The question 
of the delivery of possession to the auction-purchaser 
is not one relating to the e.xecution of the decree or 
between the parties to the suit or their representa¬ 
tives. It is immaterial that the auction-purchaser is 
. also the decree holder, .\s an auction-purchaser he 
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Execution —Excess property. 

is in an entirely different capacity {i^oodroffe and 
Cuming. //.) LaKHI PKIA GUHA v. NaNDA KuMaR 
HaSU. a. 1. R. 1923 Cal. 346. 

-— S. 47 —Question relating to execution — Deli^ 

very of possession. 

A claim by the judgment-debtor to recover properly 
overdelivered to the auction-purchaser who was a 
stranger to the suit is one coming under S. 47 . 
(^Ayling and Krishtuin. J/Q JAINULABDIN SaHIB 
V. KrTsh.na CHETTIAR. • 41 M. L. J. 120: 

14 L. W. 92 : 63 I. C. 200 : (1921) M. W. N 491. 

Question relating to Execution—Discharge. 

-S. 47— Question relating to execution — Dis^ 

charge—Antecedent to decree. 

Questions relating to the execution of a decree and 
arising between parties to a suit in ^Yhich the decree 
was passed or their representatives must be such 
as have reference to matters arising subsequent to 
the passing of the decree and not antecedent to it. K 
claim that the debt on which the decree sought to be 
executecl was obtained had been discharged before 
suit is not within S. 47 , C. P. Co'de. {Broadway, /.) 
Ham Das v. S. P. Netto. 64 P. L. R. 1922 : 

67 I. C. 753 : 4 U. P. I*. R (Lah.) 93. 

-—S. 47— Question relating to executiot. — Dis- 

charge. 

A question whether a decree has been discharged is 
one relating to the execution, discharge or satisfac¬ 
tion of the decree and to allow one of several joint 
decree-holders who have already received payment to 
come in and apply for execution after the other decree- 
holders have certified discharge of the debt would 
open the door to fraud and defeat the object of O. 21 , 

R. 15 . .X joint decree was transferred after adjustment 
to the other decree-holders to one of the decree- 
holders. The transfer was recognised after notice to 
the decree holders who had satisfied the ^ decree, but 
there was nothing in the notice sent to th'em that there 
was any question raised as regards the validity of the 
transfer. On a subsequent application for execution 
of the decree by the transferee held that it was open 
to the other decree-holders to object to the execution 
on the ground that the decree had been paid off by 
themselves and that the transferee took the decree with 
the knowledge thereof. {Spencer and Odgers, JJ.^ 

Budaraju Hanumantha RAO V . Allammeni 
KrisHNAMMA. 32 M. L. T. 118 (2) : 70 I. C. 329 : 

A. I. R. 1924 Mad. 518. 

-S. 47 — Question relating to execution^Dis 

charge—Pre-emption decree-^-Qnestion of payment in 
time. 

The question whether payment was made in 
time of the money required to be deposited under a 
pre-emption decree is one affecting the discharge or 
satisfaction of a decree and as such falls under S. 47 , 
C. P. Code. {Kanhaiya Lal. J.C.') NILKHANATH 
MAHABIR Singh. 26 0. C. 845 : 74 I. C. 668 : 
9 0. & A. L. R. 207 : A. I. R. 1924 Oudh 104. 

Question relating to Execution—Excess property. 

-S. 47 — Question relating to execution—Excess 

property sold—Application by /udgment-debtor to set 
aside sale — S. 47 applies. 

An application by the judgment-debtor to set aside 
an execution sale on the ground that the sale had 
taken place in contravention of the decree and the 
property sold was in excess of that ordered to be sold 
is one under S. 47 and an appeal lies from the order 
on the application. {Sulaiman and Daniels, JJ>) 

Ganga Devi v. Ram Prasad. 

23 A. L. J. 668 : 88 I. C. 393 ; L. R. 6 A. (Civ.) 464. 




733 


CIVIL, CRIMINAL & REVENUE 


734 


<J. P. CODE (V OF 1908), S. 47—Question relating to 

Execution—Excess property. 

A. I.. E. 1923 All. 551. 

-S. ^ —Questions relating to execution — 

£xcess property—Whether decree is for excess land 
not included irt snhiect-matter is a question for the 
executing Court to decide and subsequent suit is not 
maintainable. 

The main object underlying the section is to prevent 
multiplicity of suits and to secure that all mattei-s, 
which can be decided in the suit, shall be so decided. 
Where the decree was for land inexcess of that 
which formed the subject of the suit, and where it 
included land which ought not to have been included ; 

fleldy that such matters are for determination by 
the Court executing the decree, and that looked at 
from that point of view a subsequent suit is bad. 
{Pearson atui Graham, //.) KaYEM BISWaS v. 
Bahadur Khan. 42 c. L. J. 22 : 89 I. C. 744 : 

30 C. W. N. 41 : A. I. R. 1923 Cal. 1258. 

-S. 47— Question relating to execution—Excess 

property—Enquiry into extent of property attached 
and sold—Application by iudgment-debtor. 

• 

Where a judgment-debtor applies to the executing 
Court for restoration of certain property alleged to 
have been taken possession of by the decree-holder 
under colour of his decree the matter is one that 
ought to be enquired into by the executing Court. 
{Kinkhede, A. J. C.') KeSHRI Singh v. UmraO 
Singh. 20 N. L. R. 90 : 7 N. L. J. 161 : 

A. I. R. 1924 Nag. 246. 

“ S. ^—Question relating to execution—Excess 

property—Recovery of land in excess of share under 
Partiticm decree—Final decree can be amended^ and 
excess land restored without separate suit, under 
Ss. 47 and 151 , C. P. Code. 

A separate suit is not necessary for recovering land 
obtained possession of by a party under a final decree 
for partition in e.xcess of that which was awarded by 
the preliminary decree. The Court has jurisdiction in 
execution under Ss 47 and 151 of the C. P. Code to 
amend its final decree and to order the restoration of 
the land recovered by a party in excess of that award¬ 
ed by that decree. {Raymond and Madgavkar^ A. J. 
Cs.) DandumaL V. Dwarkamal. 78 I. c. 1039 • 

A, I. R. 1923 Sind 126. 

Quest.on relating to Execution—Execution sale. 

-;-S. 47 —Question relating to execution — Exe¬ 
cution sale—EHspute betiueen decree-holder, auction- 
purchaser and judgment-debtor—Separate suitjgjes. 

When a question arises between auction-purchaser, 
decree-holder and judgment-debtor as to what was the 
property that was sold, the matter is one to be inves-. 
tigated by a .separate suit and not by an application to 
the execution Court. A. I. R. 1923 All. 470 , Foil. 
{Mukeriee, J.) JaI Singh v. CHIRANJi LaL. 

L. R. 6 A. (Civ.) 282 ; A. I. R. 1925 All. 703. 

—;-S. 47— Question relating to execution — Exe¬ 

cution sale—Sale confirmed—Decree amended later — 
Sale if can be set aside. 

Where an e.xecution sale has been confirmed, al¬ 
though it had taken i^ace in execution of a decree 
which was incorrectly prepared, it cannot be set aside 
simply because the decree has been subsequently 
amended, especially when there is no allegation of 
fraud or collusion. {Lhtdsay and Sulatman, //.) 

Agha Husain v. Qasim Ah. 

L. R. 6 A. 580 : 89 I. C. 1018 : 23 A. X. J. 946. 


C. P. CODE (V OF 1908), S. 47—Question relat ng to 
Execut on—Liab Lty. 

Question relating to Exec’ tfon—He r of judgment- 

debtor . 

-;-S. 47— Question relating to execution — Heirs 

of t ltd gment-debtoy — j^forlgagor >a/inoi challenge 
right of mortgagor to mortgage in execution proceed¬ 
ings. 

Per Dawson Miller, C. J .— The heirs of a deceasetl 
mortgagor judgment-debtor, who have been substitut¬ 
ed in the place of a deceased in execution proceed¬ 
ings, cannot in those proceedings challenge the right 
of the mortgagor to execute the mortgage. {Daxuson 
Miller, C. J .) HITENDRASINGH v. KaMESWAR 
SINGH. 4 Pat. 610 : 87 I. C. 849 : 88 I. C. 141 (2) : 

A. I. R. 1925 Pat. 625. 

Question relat ng to Execvt'on -Jurisdiction. 

~ S. 47 and 0. 9, R. 13 —Question relating to 

execution — Jurisdiction —Ex parte 'defendant — Objec¬ 
tion to jurisdiction of Court, whether can be raised in 
execution. 

Even where a defendant was ex parte, an objection 
to the jurisdiction of Court cannot be raised in execu¬ 
tion proceedings. The proper course is to have the 

decree set aside and the suit reheard. {Spencer, 
J.) RaDHAKRISHNA AIYARz'. VTNAYA KASWA.AflAR 

49 M. L. J. 664 : 22 L. W. 567. 

■7 ; ’S- Question relating to execution— Juris¬ 

diction—Objection to the jurisdiction of Court lohethcr 
a question within the section. 

An objection to the jurisdiction-of the Court that 
tried the suit is not one of the questions relating to the 
e.xecution, discharge or satisfaction of the decree 
within S. 47 , C. P. Code. {Spencer, J.) RaDHAKRISH- 
NA AIYAR V. VINAYAKASWAMIAH. 

49 M. L. J. 6647>2 L. W. 567. 

Quest on relating to Execution —Legal representa¬ 
tives. 

“S. 47 —Question relating to execution—Leeal 
representative—Liability of~Pcnoer of Court to decide 
objection. 

Where on an application to substitute the brother 
of the deceased judgment-debtor as his legal represen¬ 
tative, he pleads that he is not liable to satisfy the 
decree as being an undivided co-parcener of the de¬ 
ceased, the objection must be decided by the execut¬ 
ing Court before an order substituting him as legal 
representative is made. If the Court leaves the point 
whether the brother was liable for the decree open 
and undecided and makes an order of substitution it 
would be acting illegally. {Jwala Prasad and Ross, 
JJ.) Patait Dinanath Sahi V. Patait Malhiji 
Baid. 3 Pat. L. T. 106 : A. I. R. 1923 Pat. 149, 

--S. 47 —Question relating to execution—Legal 

representative cannot prefer claim in individual capa¬ 
city but must bring separate suit 

A person who is party to execution proceedings as a 
legal representative cannot have a claim in his indi¬ 
vidual capacity enquired into under the provisions of 
S. 47 . But he must bring a separate suit in respect of 
the claim because it is only as a third party that such 
a claim can be put forward by him. {Raymond and 
Madgavkar, A. J. Cs.') MURAD v. DaYARAM. 

78 I. C- 49 : A I. R. 1925 Sind 156. 

Question relating to Execution—Liability. 

-—5s. 47 and 145 — Question- relating to execu¬ 
tion—Liability of surety — P7o personal liability. 
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C. P. CODE fv (F 1908). S. 47—Q’ est'on relatJig to C 

Execvt on - Mortgage. 

Securitv l).)n(ls h \ pothecating immoveable properties 
as sc-'.'urity for the <ui*- performance of a decree can be j 
enforced by execution without a separate suit for 1 
sale. \V here the e<nuiy of redemption is held by the ( 
surety, the surety is the printary person from whom 1 
the amount of security can be recovered and S. 145 , 

C‘. r Code, is intentted tt> enable the enforcement of 
sui h secuiity. 17 A. OP ; 3*'^ .327 ; 42 A. 158 ; 41 

M. 327 kef. {l\'iilsh <}7id Kauh<jiy<i Lai ^ J J.') RETI 
M\H\1 .\KSHMI HaI r-. ( H.AUI^HAKI Ib\I>.\N SiNGH. 

43 A 649 : 21 A. L. J. 604 : L. R, 4 A. 3 6 : 

74 I. C. 927: A. I. R. 1924 All. 10 a. 

Question relating to Execution—Mortgage 

_S. 47— Question relating to execution — Mori- 

trai^c—A'^iuisiiion of equity of redeuig/iou—Sole in 
execution of deerce—Suit for fossessiou. 

In ipod two simple mortgages were executed over 
tiie sui property, one in favovjr t>f plaintiff and the 
other in favour of one Hagirath. The defendant ac 
<piired the right of I’.agirath and bjought the property 
t'> sale unrler his mortgage. The plaintiff was made a 
party to the suit and he hatl al-'-o acquired the equity 
of redemptif)n from the oiiginal mortgagor and was in 
possf's^ioii of the j)roperty in that capacity. The decree 
in the defendant’s suit was for sale of the property 
subject to the pri<jr lien of the plaintiff. On the pro¬ 
perty being brought to .sale the defendant purchased 
it himself. He thereupon ol)tained possession through 
the (.'yurt as against the plaintiff. Subsequently the 
plff brought a suit not for recovery of his mortgage 
money but to be restored to possession of the property. 
//eld, ( I) tl-.at the plff. was not entitled to possession 
as mortgagee because the n>oitgage in his favour ^yas 
a sin»ple mortgage ; he was not entitled to possession 
as owner because the equity of redemption had been 
soltl and purchased by the defendant and his only 
right, if any, under the decree was to liring the pro¬ 
perty to sale for the enforcement of his prior lien. 
//eld, also that the suit was barred under S. 47 , C. P. 
Code. The plaintiff was a party to the decree He I 
liad l)een dispossessed under the terms of tlie decree 
and his remecly for recovery of possession was by ap¬ 
plication to the e.xeculion Court. \/)anicls and Boys, 

//.) dwarka Das 7'. Dukga Prasad. 

22 A. L. J. 683 : 82 I.C. 80 : L. R. 6 A. (C V.) 15 : 

A. I. R. 1924 All. 762. 

-S. 47 —Questions relating to execution — A/ort 

gage—Final decree for '^ale in mortgage suit eaunot 
har suit for redemption. 

Where a final decree for sale is passed in a suit on a 
mortgage. l)ut is not executed for more than 3 years, 
S. 47 does not prevent the mortgagor from suing for 
redemption of the ntortgage. 39 Mad. 896 and 25 
Mad. 300 , Dist. (^Devadoss, /.) N. NaGaS.AMI 
IVER ^. T. Ei.LaRGAN. A. I. R. 1925 Mad. 1191. 

-S. 47— Question relating to execution — 

Mortgage—Section does not apply to proceedings for 
making preliminary mortgage decree final, 

A suit on a mortgage remains pending till the final 
decree. Questions arising in proceedings for making 
preliminary mortgage decree final are not covered by 
S. 47 . That section applies only to questions regard¬ 
ing the satisfaction of the decree. {Baker, J. C.) 
LaCH Ram 7/. BHOLU. 82 1. C. 4)2: 

A. I. R. 1923 Nag. 132. 

Question relating to Execut'on—Object on. 

-S. 47 —Question relating to execution — Objec¬ 
tion by legal representative that decree is fraudulent — 
Ranedy by suit. 


C. P. CODE (V OF 1908), S. 47—Question relating to 
Execvt.on-- I ower of Executing Court. - 

If a judgment-debtor or a legal representative IB. 
jects to the execution of a decree on the ground that 
the decree is not valid, because it is collusive, the 
question a.s to the validity of the decree is not one 
relating to the execution, dischaige or satisfaction of 
the decree and cannot therefore be tried in execution 
under S. 47 of the Civil Procedure Code. Such a ques¬ 
tion can only be tried in a regular suit brought for 
the purpose. {Kinklicdc, A. J- C.) BEHarI Singh 
7'. Nawal Singh. 20 N. L. R. 24 ; 78 I. C. 130; 

A. I. R. 1924 Nag. 81. 

Quest on relrting to Exccvfor.—Power of Execut¬ 
ing Court. 

■ ■ S. 47— Question relating to execution — Pmvers- 
of executing Court— /Jecrce for fifedfic Performance of 
contract for sale — Qj/cstio?! of iudgmcnt-dtbtor damag- , 
ing property after decree can he gone into by cxec 7 ii- 

ing C 74rt. 

The question with regard to waste committed by a 
judgn ent debtor after the date of the decree is a 
question arising between the parties relating to the 
execution, discharge or satisfaction of the decree, and 
must be determined by the Court executing the 
decree and not l)y a separate suit. Hence where a 
decree has been passed for specific performance of a 
contract for the sale of immoveable property, and 
where it is alleged that, subsequent to the decree, the 
judgment-debtor has damaged the property with a 
view to cause loss to the decree-holder, the question 
can be gone into by the executing Court. A.l.R. 1923 
Rom. 391 Foil. {Alarfeod,'C. /. and Coyajee, J.) BaI 
LaLLU V. MOHUNl.Al. GokaLDAS. 27 B. L. R. 687 : 

A. I. R. 1925 Bom. 385. 

, —S. 47— Qucjfion relating to execittion — 

Power of exeeuiiug Court— /fraud — Sale—Decree for 
partition. 

If the plaint properties or any of them have been 
sold .so ihat the partition proceedings can no longer go 
on, then the Court in charge of execution proceedings 
will have to decide what is the proper course to follows 
whether to direct that the parties entitled to partition 
should get the sale proceeds brought into Court and 
divide them which would of course be the simplest 
way of settling the matter or to relegate he parties to 
separate suits. If the plaintiff alleges that some pro¬ 
perty has been fraudulently sold by other sharers, the 
question cannot be dealt with in execution proceedings 
. but in a'separate suit. {Maclecd, C. J, and Shah, J.) 

Ellis Enas Pavloo Gharry v. Kittf.r Phillip 
^ GOWRY.-N. 46 Bom. 226 ; A, I. R. 1922 Bom. 380(2). 

-Ss. 47 find 14.'— Question relating to execu-. 

\ sicn—/^erwer of executing Court—Security of immove- 
; able property—Sale of property given as security 
I . ^Suit under S. 67 of the T. Z’. Art^ unnecessary. 

The relationship between a decree-holder and a 
judgment-debtor who has executed a security bond 
under O. 41 , R. 5 , C. P. Code, charging certain im¬ 
moveable properties for the due performance of the 
1 decree or order that may ultimately be passed by the 
; Appellate Court is not that of mortgagee or mortga- 
y gor, and, in the event of the appeal being dismissed, 
• the decree-holder is entitled to realise his decretal 
) money by sale of the properties given in security 
without instituting a suit under S. 67 of the T. P. Act. 
t. 41 M. 327 ; 42 A. 158 Rel. (Chaiteriee and Panton, 
J J.) JYOTI PRAKASH N.aNDI 7>. MUKIT PRAKASH 

Nandi. 61 Cal. 150 : A. I. R. 1924 Cal. 486. 

-S. -- Question relating to execution — 

- Power of executing Court—Potuers of—Amendment 
of decree* 
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C. P. CODE (V OF 1908). S. 47—Question relating 

to execut on—Power of executing Court. 

An executing Court has no power to go behind a 
decree or enteriain any objection to its legality or 
correctness {Baker^ O. J. C. avd Prideaux-, A. y. C.) 
GANPATRAO V. TULSABAI. a. I R. 1924 Nag. 419. 

_Ss. 47, 144 and Xt\~Qttestio>t relating to 

execiiticrn—Pcnoer of Court—Attached property en¬ 
trusted to custodian—Direction to Produce or restore — 
Default—Power to proceed against custodian. 

An executing Court which entrusts to a party to the 
decree or to a third person as a depository or suprat 
dar^ property taken by it under attachment or in exe¬ 
cution of its process, has, either acting on its motion 
oral the instance of a party to the decree, power to 
order him to produce it for sale if necessary, even to 
return it to the judgment-debtor or to the objector or 
any other peison from whose possession it was attach¬ 
ed or taken, upon the decree being satisfied or objec¬ 
tion being allowed or upon the termination of any 
proceedings in execution or for any cause whatever, 
and also, if necessary, to visit him with any penalty for 
his default in obeying its orders by proceeding against 
him in a summary manner, in order to prevent the 
abuse of its own process and for shortening the litiga¬ 
tion or for the ends of justice. i 6 Nag. 178 Dis. {Prid¬ 
eaux and JCinkkcde, A. J . Cj.) RaMJI v ZiBLaJI. 

20 N. I. R. 93 : 7 N. I. J. 130 : 80 I. C. 49 : 

A. I. R. 1924 Nag. 258. 
-S. 47, 0. 21, R. 2 —Question relating to exe¬ 
cution—Power of executing Court. 

O. 21 , R. 2 does not in any way limit or affect the 
operation of S. 47 and does not prevent the Court 
from deciding any question arising out of the execution 
of a decree. {Rutledge^ J.') CheTTY Firm v. G. LON 
POW. 11 L. B. R. 364 : 1 Bur. L. J. 43 :‘70 I. C. 869 : 

A. I. R. 1922 I. B. 31. 

Question relating to Execution—Prelim nary 

Decree. 

-S. 47 —Questions relating to execution — Pre¬ 
liminary decree—Decree for possession of share hi 
Ijmali Mahal — Partition— Enquiry into shares. 

A decree for possession of a share in an Ijmali 
Mahal can be executed against the specific lands which 
have been allotted in lieu of the share in partition 
proceedings. An enquiry as to what are the lands thus 
substituted is one relating to the execution of the 
decree and falls under S. 47 . {Sir John Edge.') RaI 

BaUnath Goenka V. Ravaneshwar Prasad 
Singh. 43 M. L. J. 124 : 1 Pat. 378 : 20 A. L. J 660: 
(1922) M. W. N. 413 : 31 M. L. T. 43 : 16 L W. 128 : 

36 C. L. J. 1 : 26 C. W. N. 906 : 3 Pat. L. T. 547 : 

L. R. 3 P. C. 146 : 24 Bom. L. R. 974 : 49 I. A. 139 : 

9 0 & A. L. R. 93 : 69 I. C. 180 : 

A. I R. 1922 P. C. 54 (P C.). 

Question relating to Execirt on—Redempt on 

of Mortgage. 

-S. 47— Question relating to execution — Re¬ 
demption of mortgage—Whether a property is accretion 
or increase in the hypothecated property for whose 
rede7nption the suit was brought and decreed, is a ques¬ 
tion within S. 47 

Where certain shares in a company were pledged and 
during that period of pledge, the company issued fresh 
shares, payable out of the dividends of the old ones, 
and a suit by pledgor to redeem the old shares was 
decreed and the pledgor in execution applied for re¬ 
turn of the new' shares also : 

Held : that the question whether the new shares 
were accretions to the old ones was a question within 
S. 47 . (Ameer AH.) MOTILaL HiraBaI z/. RaI 
Manx. 48 M. L. J, 648 : 52 I. A. 137 ; 

Q. D. —VOL. I—47 


C. P. CODE (V OF 1908), S.' 47—Rateable distribu- 

tion. jT ? '"t ' 4 ^'" • 

27 Bom. L. R. 455 : 49 Bom. 233 : 

A. I. R. 1925 P. C. 86 (P. C.). 

Question relating to Execution—Son’s 1 ab 1 ty. 

—-S. 47— Question relating to execution — Son's 

liability—Hindu Law. 

Where a Hindu judgment-debtor dies before the 
decree is satisfied, the decree can be executed against 
his son to the extent of the ancestral property come to 
his hands. The proper procedure for the decree 
holder is to bring the son on the record as a separate 
suit to determine son’s liability is barred. The ques¬ 
tion whether a decree against a Hindu father is capa¬ 
ble of execution, the debt being tainted with im¬ 
morality is one relating to the execution of decree and 
should be determined by the executing Court (Jwa/a 
Prasad and Adami. //.) KaROO RA^!ESHWAR 
Sag. 62 I. C. 905 : 6 P. I- J 451. 

Question relating to Exec'tion—Suit for 

declarat on. 

-^S. 47— Question relating to execution- Suit 

for declaration—Suit on prior decree. 

A suit is not maintainable on a prior decree if the 
relief claimed in the suit has already been granted by 
the decree and could have been obtained by enforce¬ 
ment thereof in execution proceedings. A decree which 
merely declares the rights and does not direct any act 
to be done, is incapable to execution. In such an 
event a separate suit will lie to enforce the rights 
declared by the decree. Doobe v. Fowkee. 3 Agra H. 
C.R. 3 S 1 and 4 Mod 219 . {Mookerjee and Chotznery 

//.) Shyama Charan V. Satya Prasad. 

36 C. I. J. 101 : A. I. R. 1923 Cal. 252. 

Rateable distribut'on. 

-Ss. 47 and 73 —Rateable distribution — Part¬ 
nership property—Attachment of partner's share in 
execution of personal decree—Appeal from order m 
rateable distribudofi proceedings. 

An order under S. 73 . C. P. Code, is not appealable 
unless it also comes under S. 47 . C. P. Code and satis¬ 
fies all the requirements thereof. In order to be appeal- 
able the order must decide a question arising between 
the decree-holder on the one hand and the judgment- 
debtor on the other hand. In cases where as between 
the parties to the suit a question relating to the execi^- 
tion, discharge or satisfaction of the decree passed 
therein has been decided by the order for rateable dis¬ 
tribution, an appeal lies. 39 M. 570 ; 36 B. 156 Ref. 
(Walmsley and Mukerji, JJ.) DwariKA DaS 

Marw'ari V. Jadab Chandra Ganguly. 

51 Cal. 761 : 28 C. W. N. 704 ; 78 I. C. 731 : 

39 C. L. J. 439 • A I. R. 1924 Cal. 801. 
-S. 47 —Rateable distribution—Rights of mort¬ 
gagee to sell hypotkeca—Rights of pui'chaser. 

The balance of authorities is clearly in favour of the 
view that a mortgagee decree-holder has the conduct 
of the sale and is entitled to execute the decree against 
any of the mortgaged properties he pleases and if any 
question of equity arises between the decree-holder 
and the persons to whom the equity of redemption in 
the mortgaged properties in or in any of them may 
have subsequently become vested that equity can only 
be enforced by an independent suit for contribution 
and not in proceedings for execution. Though every 
parcel of the mortgaged properties is liable rateably to 
its value and the principle applies with equal force 
where the mortgagee himself buys the equity of redemp¬ 
tion in one or more of such parcels or releases any part 
of the security, such an enquiry as in the rateable dis¬ 
tribution of the mortgage debt cannot be made in 



739 


QUINQUENNIAL DIGEST, 1921—1925 


740 


C. P. CODE (V OF 1908), S. 47 —Restittition. j 

execution proceedings without serious complications, j 
{ D.is auJ Aiiatm, /_/.) SlJRjU I-AL v. HaiJNATH 
l‘KA-SAf). 1923 P. H. C. C. 6 : A. I. R. 1923 Pat. 44. i 

I 

RestitMt.on. 

——Ss. 47 and 144— Ri^titution—ExCuution sole ' 

— Pr.'ficrty olle:;<d tty hove been 7ort)n:^f'ully sold /// ' 

<• xtrnfion. 

Where the judgment-debtors apply for restitution of 
property putchased by the aiiction-purcliaser at an 
execution sale on the grounil that the decree-holders 
h.id sold certain property not covered by the decree. 
held, th.ii the appdeation was not maintainable under , 
S. 47 . P. Code. i^Stuorl and A'onhaiyo Lol, J J.) 
MUNNA Lai r. I HK COLLECTOR OK SHAHJaHaN* 
l»tJR. 43 All. 96: 74 I. C. 99j: A. I. R. 1923 AU. 470. . 

- --Ss. 47 and 144 —Restitution - Auction pur^ ' 

, hciser - Oeeree declared to he invalid — Rii^ht to apply . 
for refund of purchase money. 

An auction purchaser of property sold in execution , 
of a decree is not bound to look beyond the decree. 
When, therefore, he purchases property in execution of 
a decree which subsequently turns out to be invalid, | 
he is entitlevl to recov er it from the defendants who ■ 
are in eciuity bound to refund it. i\n application for \ 
refund of tlie sale price can be made by the auction- 
purchaser under S. 47 of the Cavil Procedure Code. 40 
M. 2 ~)) : 43 'O/ i 42 l» 0 !ii. 411 ; 44 -V. 2 36 referred | 

to. O.tndsay, Ry'es and Daniels, //■) HINDESHRI | 

Prasad Tewaki r. P>Ar)Ai, Sindh. 21 A. L. J. 228 : 
43 A. 369 : 74 I. C. 873 : 4 L. R. A. C.v 161 : 

A. I. R. 1923 All. 394 (F. B.). 

-S. 47— Restitution. j 

An application for mesne profits under .S. 144 relates ' 
to execution,discharge or satisfaction and the C'ourt-fee | 
payable on the memo, of first appeal against an order I 
on the application is 8 annas. {Drake Brockman, J. ! 
C.) (iABHA r-. KANC'HEDI l.AL. 18 N. L. R. 15 : i 

67 I. C. 225 : A I. R. 1922 Nag. 62. 

-Ss. 47 and 144— Restitution—under \ 

C. P. Code, S. 144 is also one under S. 47 —Court Fees j 
Act ( 18 S 2 ), S. 35 ii'id Local Go^iernment of B. Cr* O. 
Notification No. 2576 /.. A 2 ^ of 1921 . I 

Determination of a question arising under S. 144 will ! 
naturally relate to the execution, dischaige or satisfac¬ 
tion of the decree either of the First Court or of the ! 
.\ppellate C'ourt. If the First Court’s decree has been | 
rlischarged by the .\ppellaie Court, the question arising 
under S. 144 will naturally be a question as to the dis¬ 
charge of the decree coming unrler .S. 47 of the C'. P. 
Code. In an appeal uniter S. 47 , of the C. P. ('ode, 
“A” was declarevi (reversing the lower Court’s order) 
entitled to a certain .share in the sale proceeds realised 
by the decree holder, which were lying in C'ourt. Sub¬ 
sequently the lower Court allowed also the claim of 
'"A” for interest and damages from the date on which 
the decree-holder removed from the Court, the 
entire sale proceeds realised by him. Held, that 
the order came under S. 47 , that therefore 
the H. and O. Government Notification No. 2576 
L.A. 25 of 1921 directing under S 35 of the Court Fees 
Act that the fee chargeable on appeals from orders 
under C. P.Code S. 47 .shall be limited to the amounts 
chargeable under Sch. II, Art. ti of the (Jourt Fees 
Act applied and therefore that an appeal from the 
Court’s order in the present instance need not be 
stamped ad valorem but that a stamp of Rs. 4 was 
enough. {Jiuala Prasad, /.) SiTAL PraSAD SiNGH 

V. JAGDEO Singh. 4 Pat. 294 A. I. R. 1925 Pat. 677. 

Scope of. 

— -^S. 47— Scope of. 


C. P. CODE (V OF 1908), S. 47—Scope of. 

That which should in reality form the basis of an 
independent suit cannot be introduced as a question 
to be tried in execution proceedings. {Lord Pkilli- 
more.) MaNINDRA CHANDRa v: RaM KU.MARLaL 
BhaGAT 43 M. L. J 689 : 49 I. A. 220 : 4 P. L T 1 - 
20 A. L. J. 988 : 31 M. L. T. 131 ; 16 L. W 905 ■ 

68 I. C. 973 : 1 P. 581 : 24 Bom. L. R. 1251 ! 

27 C. W N. 29 : 4 L. R. P. C. 1 : 36 C. L. J 542 - 
4 U. P. L. R. (P.C.) 88 : A.I.R. 1922 P.C. 304 (P.C.)‘ 

—-S. 47— Scope of — Executing Court cannot 

examine validity of decree — Execution, 

It is not competent to an executing Court to investi¬ 
gate the validity of a decree provided that a valid 
decree capable of being executed is in existence, 
{Pearson and Graham, //.) SHRINATH Ch.41TERJi 

V. KedaR .Nath KAI. 82 I. c. 286 : 

A. I. R. 1925 Cal. 276 (2). 

-S. 47— Scope — Validity of attachment — [f 

ruithin section—Colourable titles —If can he ignored. 

Proceedings between the judgment-debtor and the 
decree holder as to whether an attachment is valid 
fall under S. 47 and not under O. 21 , C. P. Code. The 
claims of people holding under a purely colourable and 
fraudulent document can be set aside or ignored in 
such proceedings. {Rankin, J.) KauaH ProSaD 
MukkrJi r'. Jaminibala De:vi 76 I. C. 316 : 

A. I. R. 1923 Cal. 344. 

--S. 47— Scope — Stay of execution — C. P. Codcy 

O 41 , Rr. 5 to 8 . 

Matters relating to stay of e.xecution fall within 
S. 47 . 9 M. 341 Foil. {Martineau /.) SHANKAR 

Cal V. Kasturi L-\l. 76 I. C. 789 : 

A. I. R. 1925 Lah. 69. 

-S. 47— Scope of — C. P, Code, O. 2, R. 103 . 

The procedure under S. 47 , and under R. 103 is not 
cumulative and the aggrieved party cannot at his op¬ 
tion proceed by way of suit or appeal. {Odgers, J.') 

Pachaiapba Chetty?>. C. Venkatachariar. 

(1925) M. w. N. 677 1 90 I. C. 952 : 

A. I. R. 1925 Mad. 1198. 

-S. 47 and 0 21, R. 2-—Scope—Legal represen- 

tati'i'e—Execution of decree—Agreement prior to decree 
if can he pleaded in bar. 

S. 47 of the C. P. Code is wide enough to permit 
any valid objection to be taken by a judgment-debtor 
to the execution of a decree by the decree-holder or 
the decree-holder’s legal representative. An agreement 
between such legal representative and the judgment- 
debtor prior to the decree which would preclude the 
legal representative from applying can be set up in bar 
of execution by such legal representative. 40 M. 233 
Foil. {Spencer and IMadoss,//.) .\RUNACHELA 
GOUNDAN V. SWAMINATHA AIYAR. 46 M. L. J. 240: 
(1924) M. W. N. 144 : 77 I. C c47 : 19 L. W- 27 : 

A. I. R. 1924 Mad. 611 (1). 

-S. 47— Scope of. 

Disputes among ro-decree-holders as to the right of 
one to execute a joint decree to the exclusion of the 
other are not questions arising between partie.s to a 
suit. Disputes between judgment-debtors inter se as to 
the possession of the property after satisfaction of a 
decree would not come under S. 47 . To come within 
the category of S, 47 there must be questions arising 
between persons opposed in interest in the suit and not 
between a party to a suit and his own representative. 
25 Bom. 631 ; 31 M. L. J. 44 referred to. Persons may 
be parties opposed to each other without necessarily 
being arrayed as plaintiff and defendant respectively 
in the suit. {SPencer and Odgers, J J.') BUDARAJU 

Hanumanth.a RAO V, allamnem Krishnamma. 

70 I. C. 329 82 M. L. T. 118 (2) : 

A. I. R. 1924 Mad. 318. 
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C. P. CODE (V OF 1908), S. 47—Scope of. 

-■ S. 47— Scope of — Executing Court cunnot 
.order sale luhen decree is only declaratory — K.eecittton. 

The Court executing the decree cannot go beyond 
the terms of the decree and order sale of partnership 
[property and distribution of sale proceeds where the 
decree merely declared partners’ interest. A sale in 
lieu of partition is ordered only when the property is 
incapable of division by metes and bounds and when 
the equities of the case require it. (^Kennedy^ J. C. 
and De Souza-, .-/• J. C.) LiLARAM KHAN ChaND 
•V. NIHAL CHAND KaKOOMAL. 

A I. R. 1925 Sind 318. 

—--S. 49 —Decree passed under old' C. P. Code. 

( 1882 )— Execution sought after 1908 — Bar of 12 
years in S- 48 applies. 

Where a decree was passed at a time when the old 
C. P. Code of 1882 was in force but the application 
for execution of it is made at a time when the new 
Code of 1908 is in force, the law of procedure and 
limitation applicable to an application for e.xecution 
would be the law actually in force at the time when 
the application is made, and such application is 
governed by the bar of 12 years contained in S. 48 , 
C. P. Code 32 All. 499 Kxpl. and Dist. {Lindsay and 
Sulaiman, //.) Mt. BeGAM SUTTAN v. SaRVI 
BEGAM. 23 A. L. J. 977 : 6 L. R. A. Civ. 582 ! 

90 I. C. 274 : A. I, R. 1926 All. 93. 

-S. 48— Limitation for execution—Decree — 

Execution—Right to apply. 

S. 48 , C. P. Code, deals with the maximum limit of 
time prescribed for execution and does not prescribe 
:the period within which each application for execu¬ 
tion is to be made. The right of applying for execu¬ 
tion in a case where money is payable within 6 
months of the decree occurs from the date- when de¬ 
fault to make the payment occurs. {Kankaiya LaL 

J.) SuraJman chaube V. anjore Shurul. 

21 A. L. J. 861 : 46 All, 73 : L. R.;4 A. 591 : 

9 0. & A. L. R. 939 : A. I. R.' 1924 All. 263. 

-S. 48— Fraud — Frivolous and futile^ ohjee- 

dions to execution. 

“Fraud” in S, 48 , C. P. Code, .should be understood 
•in a large and liberal sense. The delaying of execu¬ 
tion by frivolous, futile and dishonest objections on 
the part of the judgment-debtors amounts to fraud. 6 
A. L. J. 401 ; 9 A. L. J. 17 Foil. II Q B. D. 270 Ref. 
{Piggott and IValsh, J J ) BaLTA PRASAD v. SURAj 
Kumar. 44 All. 319 :-L. R. 13 A. Ill : 

20 A. L. J. 185 : 65 I. C. 877 : A. I. R. 1922 All. 143. 

--—^S. 48— Starting Point — .appeal — Execution of 

decree. 

The limitation provided for in S. 48 of the Cbde 
begins to run in respect of a decree appealed against 
from the date of the appellate decree even when it is 
held that no appeal lies. {Piggott and Walsh-, yy.) 
Rup NARAIN V. SheO PRAKASH. 43 AII.. 4 O 0 : 

61 I. C. 129 : 19 A. L. J. 159: 

_ —S. 48— Decree passed before new Code -came 

■into force—Section applies. - 

S. 48 of the C, P. Code, has retrospective effect, 
and governs an application for the execution- of a ■ 
mortgage decree passed before the new Code came 
-into force. 22 Bom. L. R. 1420 Rel. on. ' {Maclebd., C. < 
y. and Crumps J.) GULABRAO YeSHWANT v.\ 
MaGan GhelaBHai. 27 Bom, L. 461 :; 

87 I. C. 769 : A. I. R;1925 B 6 m, 326,1 
“ —Instalment decree ceasing to be so oh\ 

default-^Court cannot restore decree to original status. 

Court cannot oi'der at the instabc4 of the judgment- 
’Creditor that a decree which has't^eased to*be ah ih- 
stalment decree should be restored to its previous 
'Status'SO as to pf^v^t time from running against him. ■ 


;C. P. CODE (V OF 1908), S. 48 

11922 Bom. 170 Dist. {A/ac/eody C. J. and Crump-, Jf) 
IGULABRAO YESHWANT HaRPHALE v . MaGAN 

Ghelabhai. 27 Bom. L. R. 461 • 87 I. C. 769 : 

A. I. R. 1925 Bom. 326. 

-S. 48 —Starting point—Decree against some 

defendants — Surety—Decree against on appeal — Exe¬ 
cution of original decree — Limitation. 

Plaintiff obtained a money decree in 1907 March 
against clefts, i to 4 , but the trial Court did not pass a 
decree against the 5 th deft, who was impleaded as a 
surety. On appeal by the plaintiffs the High Court 
seeking to make the 5 th deft, liable dismissed the ap 
peal in 1009 . The plaintiffs made several attempts to 
execute the decree against the defendants 1 to 4- In 
November 1919 the plaintiffs sought to amend a 
prior execution application by seeking attachment of 
certain properties. In 1920 the plaintiffs applied for 
attachment of another house belonging to clefts, i to 4 . 
Held that the applications were barred by time. As 
no relief was asked for against defendants Nos. i to 4 
• in the appeal to the High Court, the decree which 
was being executed was the decree of the trial Court 
and limitation began to run from the date of the 
decree of the trial Court and not of the High Court 
on appeal. {Macleod-, C.J. and Crump., /.') KaLYaN- 
CHANdV. BHOGILAL, 2j Bom. L. R. 371 : 

73 1. C. 310 : A. I, R. 1923 Bom. 400. 

-S. 48 —Mortgage decree under Dekhan Agri¬ 
culturists* Relief Act—IVo necessity for decree absolute 
—Effect of making decree absolute — Limitation. 

Where a decree is passed under the Dukhan Agri¬ 
culturists’ Relief Act there is no noces.sity to apply to 
the Court to make it absolute. On default of pay¬ 
ment of any instalment, execution can be applied for 
and an application to have the decree made absolute 
would at best be considered as a step-in-aid of execu¬ 
tion. Hence when the application for execution is put 
in more than 12 years from the date when the decree 
could have been e.xecuted though within 12 years from 
the date of decree absolute, it is baned under S. 48 , 
C. P. Code. {Macleod., C.J. and Shah., J.) Hira- 
CHAND KHEMCHAND GuJAR V. ABA LaLA PATIL. 

46 Bom. 761 : 24 Bom. B. R. 269 : 67 I. C. 153 : 

A. I. R. 1922 Bom. 95. 

-^—S. 48 —Applicability of—Retrospective effect 

—Decree on mortgage. 

S. 48 has a retrospective effect, and governs an ap¬ 
plication for the execution of a mortgage decree pass¬ 
ed before the Code came into force. Hence such an 
application, if presented 12 . years after the date of the 
decree, is barred. 40 Cad. , 704 , Foil. 32 All. 499 Diss. 
{'Macleody C. J* and Fawcett, J.) GopaLDAS G.^ - 

PATDAS^©. TRIBHOVAN JETHIRAM. 

45 Bom. 365 : 59 I. C. 790 : 22 Bom. B. R. 

-S 48 —Mortgage decree—Personal decree — 

Execution — Limitation. 

The period of limitation provided for in S. 48 of the 
Code for execution in a personal mortgage decree runs 
from- the date of such decree. {Mooker/ee and Pan¬ 
tan, yy.) BaRANESHI v , BHABADEB. 66 I. C. 7i>8 : 

34 C. B. J. 167, 

-- — ■ .S. 48, 0. 20, B. 11 —Limitation for execution 

—^Order for'paymeftt by instaltnetiis upon compromise 
-^Extension of time. 

The parties agreed that the decretal amount should 
be paid by instalments and it appeared that the Court 
accepted the compromise and consequently passed an 
order striking off the execution proceedings. Held, the 
Court, when accepting the request of the parties, in¬ 
tended that the decretal amount should be payable by 
.instalments : and the order which was passed was 
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essence anti substance one made under -lo of the 
('. P. Code, which extended the perio<i of limita¬ 
tion. {SAtu/i I oh C. J. aufi Fforiic. /.) BaNAUSI 
Das ; . Kam/an KaJ Him. 73 I. 0. 671 : 

A. I. R 3923 Lah. 381. 

On appeal from 72 I C. 477. 

_ S. 48— Dc. yfi <fir<-< rCciOrry of viom y 

f> o»i A 0)1 foilu) c to n rorcr f rom B — Exccutuo: 
oi^niJist A is honed after \ 2 \'ea)-s from date of decree. 

rhillips, J. agreeing v\ith Devadoss. J .—Where a 
decree directs that money is recoverable from a party 
only on failure to recover from anolhe* party, the exe 
cution of the decree becomes barred against the for¬ 
mer aftei 12 years from tlie datf. of the decree. 
'Wallace^ J. eontra.') 48 I. 17 (!*• ^ •) 22 C. ^ 

W. N. 145 (P. C.) Foil. 40 Mad. 9 Sg (F. H.) consi- | 

dered as overruled by 22 f . *45 (I'* ^ 

iVa/lacc, /.—lit a case like thi- the decree-holders 
remedy against the former party accrues ivot on the 
date of the decree but on the rlate of the failuie of 
the ot+ier party to satisfy tlve decree, which date must 
be fi.xed by an order ..>f Court. <ind limitalion begit s to 
run in respect of that remedy from the dale of that 
order. Such <»rder would have tlic effect of a fresh 
decree directing the payment of money by the second 
party to be made from the date of its order, 4® 

would apply to it as such ; that is, 12 years* limita- 
cion for the relief against the second party \vill run 
from the date of such an order. {FhiUips.J ) 
vN'AWAB) SHUJA-UL-MUI.K t'. UMI K-UL-l’MKA 

Bahadur 49 M. L. J. 498 : 48 Mad. 846 ; 

A. I. R. 1926 Mad. 20. 

- S. 48 —Mortihape decree for sole of properties 

mid for reevl'cry of halatrce from mortiluZors person 
Limitofiori for cxcenfioo of latter port of decree runs 
from (late of decree. 

Where it is directed in a nnutgage decree that the 
mortgage properties must be st Id and the balance 
must be realised from the other pn'perties and person 
of the judgment-debtor, the date from wliich the 
period of twelve years under S 48 of the C P. 
Code for execution of the latter part of the decree, 
runs, is the date of the mortgage decree. {Od^ers. /.) 
SaMINATHA ODAVAK 7'. thiagaraJaswami ODA 
YAR. 82 I. C. 827 A I. R. 1923 Mad. 331. 

.. .S. 48 — Fraud—Execution of deerct — Eo'aston 
of arrest — /.imitation—Extension of time. 

Where a judgment-debtor eva<le.s atrest in execution 
of the decree he is guiity of fraud within the meaning 
of S. 48 , Civil Procedure Code, and the period of 
limitation for execution is thereby extended. 6 M. 365 : 
12 L. W .710 followed ( 1898 ). 8 M. L. J. 203 not 

folio.ved. {Phillips and Od^ers, //.) R S. KaMA- 
NATHAN CHETIIAR 7' M. G. MOHIDEEN SAHIK. 

47 M. L. J. 428 : 20 L. W. 47d ; 80 I. C. 731 
(1924) M. W. N. 745 : A. I. R. 1924 Mad. 836. 

-_S, 48— Does not apply to insolvency proceed¬ 
ings. 

S. 48 deals only with execution and lays down that 
no order for execution of the decree shall be made 
upon an application pre.sented after the expiration of 
t 2 years from certain dates, bui it does not mean that 
a decree more than 12 yeans old is not proveable it. 
insolvency proceedings. {Oldfield and Venkatasuhha 
Rno, //.) SIVASUBRAMANIA PILLAI 7'. Theethi- 

4PPA PILUAI. 46 M L. J. 166 : 18 L. W. 636 : 

(1923) M. W. N. 896 : 75 I. C. 672 : 47 M. 120 : 

A. I R. 1924 Mad. 163.! 

-S. 48— Limitation for execution — Cannot be 

extended by Court, 

The executing Court cannot extend the period of 12 . 
v’ears fixed in S. 48 of the C. P. Code under S. 15 , 
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Pirn. Act. {Bpcnccr and Pamesam, //.) SUUBARAYAN 
7. MataraJan. 43 M. L. J. 168 : 45 M. 785 • 

70 I. C. 396 : (1922) M. W. N. 424 : 16 L. W. 68 
31 M. L. T. 140 (H. C,) : A. I. R. 1922 Mad. 268^ 

-Ss.48 and 63— Continuation of application ~ 

Property attached by tu‘o Courts—.Sale by one — Applt- 
tion for rateable distribution more than 12 years after 
decree. 

A and obtained decrees against X in the District 
and the Munsif Court respectively and attached the 
properties of X in execution. They were ordered to be 
sold .under S. 63 of the C. P. Code by the District 
Court. While IVs application was pending in the Mun- 
sif’s Court he applied to the District Court for rateable 
distribution 12 3 eans after the dale of his decree 
though his last applicatioir was within 12 years. Held, 
that the application to the District Court was only a 
continuation of the application made to the Munsif’s 
Court. • {Odgers, /.) RkNTAI.A VEERA KaZU z<. 
KuRUVEULA SubBARAYUDU. 41 M. L. J. 378 : 

(1921) M. W. N 507 ; 64 I. C. 493 ; 16 L W. 245 : 

A. I. R. 1922 Mad. 3. 

-S. 48— Fraud — Azoidmp, arresi under 

warrant. 

An intentional avoiding by the judgment-debtor of 
arrest under a warrant by the decree-holder to avoid 
payment of decretal amount amounts to fraud and 
gives a fresh start to the period of limitation. (Abdur 
Pahim and Odgcrs,JJf) AVYAVU SOMASUNDARAM 
CHKI TIAR. 12 L. W. 710 : 60 I C. 680 : 

(1920) M.W. N.788. 

-S. 48— The term ‘ fraud' is used in wider 

sense than in English Lxiw—Looking houscy ciading 
arrest or payment or fictitious transfer is fraud. 

The word ‘fraud’ is used in much wider sense than 
that in which it is generally used in English l.aw. 
Thus evading arrest by any contrivance or dishonestly 
evading payment by evading service of warrant 
or locking up the house so as to prevent attachment 
of moveable property is a fraud within the section. 

So also is a fictitious transfer of property to defeat or 
delay the e.xecution of a decree that may be passed 
against the judgment debtor. Ordinarily two things 
arc essential for execution of a decree for money. 
Either the property of the judgment-debtor must be 
available or the person of the judgment-debtor must 
be available for arrest. Conduct is the best proof of 
intention. {Kinkhedc. A. J. C.) KHAIRULLa v, 
SHETH DUANRUI’MAL. 80 I. C. 905 : 

A. I. R. 1925 Mag. 82. 

-S. 48 (1) (b)— Subsequent order means any 

order made by a competent Court—Order of executing 
Caurt alUnving fime for iudgment debtor to pay up the 
balance of decretal amount is a subsequent order and 
gives a fresh period for executing, the decree. 

The words “ any subsequent order” must not be 
limited as if the words “by the Court which passed 
the decree” were there, but mean any order made by a 
competent Court, and an order made by a Court 
executing a decree allowing a judgment-debtor time to 
pay up the balance of the decretal money by instal¬ 
ments is a subsequent order within the meaning of 
S. 48 , and gives a fresh period to the decree-holder to 
execute his . decree. 40 All. 198 Dissented from. 
{Afaelcodf C. ./ and CoyaicCy /.) D. S. APTE v, 
TIRMAL HanMANT. 49 Bom. 696 : 

27 Bom. L. B. 961 : 88 I. C. 949 : 

A. I. B. 1925 Bom. 503. 

-S. 48 (1) (b )—Limitation for execution — 

Order directing payment of money on a certain daie-^ 
Compromise after decree. 

To render S. 48 (i) ( 6 ) of the C. P. Code appUca- 




CIVIL. CRIMINAL & REVENUE 


745 



C. P. CODE (V OF 1908), S. 48. 

ble there must be an order of Court directing the pay¬ 
ment of money on a certain date. Where, there was a 
decree for money in a lumpsum, the fact that the 
parties come to some arrangement out of Court for 
payment in instalments would not attract the opera¬ 
tion of this clause or prolong the period of limitation. 
{Broadway^ /.) BaNARSI DaS v. RaMZAN RaJ BIBI. 

72 I. C. 477 : A. I. R. 1924 Lah. 342. 

-S. 48 (1) (b)— Compromise decree—Order by 

executing Court recording compromise — Eifect — Limi- 
tatio7i. 

An order under S. 48 (i) (^), C. P. Code, must be 
made by the Court which made the decree and not by 
a Court executing the decree. Where a Court execut¬ 
ing the decree records a compromise the original 
decree is not altered and limitation for purposes of 
execution is 'Jtill calculated from the date of the 
decree. {Btoadioay, J.) JIVAN BakSH v. MUBINAL 
HUQ. 73 I. C. 794 : A. I. R. 1923 Lah. 678 

-S. 49 —Transfer of decree — Judgment-debtor 

if could attach tnaney deposited for a decree against 
assignee. 

A decree being assigned the judgment-debtor deposi¬ 
ted the money in Court and in execution of a decree 
he had against the assignee attached the sum in 
Court, heldy he was entitled to do so. {Baker^ O.J.C.) 
CHUNNILAL V. GULZaRILAL. 19 N. L. R. 164 : 

75 I. C. 752 . A. I. R. 1924 Nag. 46. 

--S. 49 — Consideration for assignment partly 

unpaid — Assignee's right to execute depends on parties' 
intention. 

The question as to whether the non-payment of a 
part of the consideration money would debar the 
assignee of a decree from executing the decree would 
depend on the intention of the parties as to when the 
title was to pass to the transferee. {^Ross and Kul'oant 
Sahay, J J.) Sheo Prasad Singh v. P. E. LaLL. 

4 Pat. L20 : 86 I. G. 564 : A. I. R. 1925 Pat. 449. 

-S. 49 — Assignee^ benamidar for some fudg- 

ment debtors — Equities against these do not bind 
assignee. 

The right of the a.ssignee of a decree to execute the 
decree cannot be made conditional upon equities 
which the mortgagor judgment-debtors may have 
against the mortgagee judgment-debtors for whom be 
is said to be the benamidar, {.Ross and Knlsjuant 
Sahayy //.) Sheo PkaSaD Singh v. P. E. Lall. 

4 Pat. 120 : 86 I. C. 564 : A. I. R. 1925 Pat. 449. 

-S. bO—Attachment of son's undivided interest 

in c<rparce*tary property—Death of son — Effect — 
Father if legal representative. 

The attachment of the undivided interest of a Hindu 
son in co parcenary property creates a charge on the 
proptrty, which is not extinguished by his death. The 
father who but for the attachment would take his in¬ 
terest by survivorship is the legal representative of 
the son. {Sulaiman and Danielsy y/.^) FaQIR Chand 

Sant LaL. L. R. 6 A. 511: 89 X. C. 291 : 

^ 23 A.'I. J. 877. 
— —Ss. 50 and 99 — Application for substituting 

iegal representative's name can be made to the Court 
passing the decree—If it is not made to that Courts it 
is mere irregularity which is cured by 99 . 

An application for the substitution of the name of 
the legal representative of a deceased can be made 
to the Court to which the decree has been transferred 
for execution and in any case if the application is not 
made to the Court passing the decree it is a mere 
irregularity which is covered by S. 99 . 22 Cal. 558 ; 
3S Cal. 1047 Foil. 17 All. 431 ; 19 All. 337 and 28 
Mad. 466 not Foil. {Abdul Raoof and Ffordcy J 

Mt. Begam 6 IBI V. Bulaqi Shah. 
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36 P. L. R. 7-"0 : A. I. R. 1926 Lah. 34 ' 

-—S. 50 —Death of puisne mortgagee-Legal rC 

presentatives not on record—Sale free from his charge 
— Validity--Htnitation Act ( 1908 ), Art. i() 6 . 

Where in execution of a decree in which the puisne 
mortgagee consented for sale free of his mortgage on 
the condition that the balance be paid to him after 
the discharge of the prior mortgage, subsequent to 
the ordei for sale but prior to the sale itself such 
puisne mortgagee died and his legal representative was 
not brought on the record and the sale was held and 
conhrmed : 

Heldy as the procedure laid down by S. 50 , Civil 
Procedure Code had not been followed the sale w'as a 
nullity and did not require to be set aside under Art. 
166 of the Limitation Act, 1908 . {Oldfield and Rame- 
satHy JJ.) R.4GHLINATHASAMY S. GOPAUL RAO. 

15 L. W. 123 : A. I. R. 1922 Mad. 307 

-S 50 —Mortgage decree against father—Occu 

pancy field sold and mortgage satisfied—Balanct 
money is not assets of father in son's hands — C. 'P. 
Tenancy Act ( 1920 ), .y. ii ( 2 ). 

Balance of the sale proceeds of occupancy fields sold 
after father’s death in e.xecutlon of the mortgage 
decree against him are not as.sets of the father’s estate 
in the hands of the son. To hold that succession to such 
an untransferable right of occupancy creates a personal 
liability to pay the debts of a deceased judgment- 
debtor would be opposed to principle and could 
scarcely have been intended by the legislature [9 N. 
L. R. 137 , and 84 P. W. R. 1916 . Rel. on] To fasten 
liability on the heir-at-law or legal representative, the 
right which has devolved must be prc perty which can 
be disposed of for the purpose of satisfying the debt 
due by the deceased. {Wadegaonkary A. J. C.) BON 
DRU V. MISRIVA. a. I. R. 1925 Nag. 449. 

-S. aO —Decree transferred—Execution com¬ 
menced — Judgment-debtor's death—Court of transfer 
bringing legal representative on record—Acquiescence 
by legal representative—Irregulai ity is curable — 
C. P. Code, S. 99 . 

When a decree is transferred to another Court for 
execution and after the execution proceedings are 
started, the judgment debtor dies and the Court of 
transfer brings on the record the legal representative 
of the judgment-debtor and the legal representative 
acquiesces in the procedure and puts forward objection 
in the Court of transfer without challenging its juris¬ 
diction to hear, the objections, but no application 
under S, 50 , C. P. Code is made to the Court which 
passed the decree, no case of want of jurisdiction will 
arise but there would be an irregularity of proce¬ 
dure curable under the provisions of S. 99 of the 
C. P. Code. 28 Mad. 466 Dist. 55 I. C. 812 Foil. 22 
Cal. 558 Ref to. {Dalaly J.C. and t4^azir Hasany A. 

J. C.) Jang Bahadur v. Bank of Upper India, 
Ltd. Lucknow. 12 0. L J. 146 : 87 I. C. 21.: 

2 0 . W. N. 73 : A. I R. 1925 Ondh 448. 

-S. 50 — Assets—Property of deceased—Contest 

as regards hiheritarice—Acceptafice of money in lieu of 
right to inheritance—Effect of. 

A legal representative is liable only to the extent of 
the property of the deceased which has come to his 
hands and has not been duly disposed of. The fact 
i that a claimant to the inheritance of a deceased per¬ 
son received a sum of money from the opposing claim¬ 
ants who were in possession of the estate does not make 
the money so received assets of the deceased in the 
hands of the claimant. Qtiaere Whether property con¬ 
verted into one form different from the fonn which 
the estate originally represented could be called as the 
property of the deceased. {Wazir I/asan, J. C.y 
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SHAMSHl R IUHADUR SINGH V. MT. KaII ASH BIBI 

10 0. & A. L. R. 27j : 11 0. L J. 441 : 27 0. C. 262 : 

A. I. R. 1924 Ovdh 364. 

-S. iO —Dekfum Agriculturtsts' Kelicf Acts 

Ss. and 22 —rcprcxcafalntc «>/ deceased agri- 
■ littHrist—/.tahiliiy of. 

(Jncler S. 50 of the C'ocle road with S. 74 of the Act 
the legal representative of deceased agi iculturist. is 
li.abie for his debts to the extent which has come to 
his hands aiul lias not been disposed of and S. 22 of 
the Act is no b.ir to the appointment of a Collector to 
manage the property in the hands of such legal repie- 
scntati\e. (^/•'arnre/i aJtd Rayfuoud. A. J. ) ShOII 
RAM :. I.Al.Bf \. 63 I.C. 310 ; 15 S. L. R. 47. 

- S. £0 (2)— /.ega! s-rptusctttnih'c—Personal 

liahility — /fiMif/iciency of assets —Onus of proof . 

If it w ere slniwn that a deceased person left a cer¬ 
tain amount of assets and that the legal representa¬ 
tive had received some [lortion of those asseLs, it 
would be for luni to expljiin why he did not receive the 
whole of the assets and if be says that he di<l not so 
recei\ e them, it would I^e for him to estalilish what 
proportion of the assets, proved to have been left by 
the deceased, leally got into his hands Of course, the 
burden is on the legal representative to show that he 
has utilised the assets that have come into his hands, 
in the proper administration of the estate ; otherwise, 
he will make himself personally liable for the <lebts of 
the deceased to the extent of the assets shown to have 
been left by the deceased and presumed to have pass¬ 
ed into his hands. From the mere fact that a person 
is a legal representative, it could not be strongly pre¬ 
sumed that he got the assets of the deceased. It must 
be marie out liy the evidence in the case .30 M. I.. J. 
3QI ; 21 M. I.. J. 1006 ; 3 M. 359 Referred to, (^hfrish- 
nan and Odgers. //•) a'nO.‘.V Al.ATHAMMAb V. 
JANARI AMMAL. 19 L. W. 119 r 79 I. C. 894 : 

(1924) M. W. N. 207 : A. I. R. 1924 Mad. 466. 

S. 51— Pcrsonc.l decree — Right to arrest 
judgnicnt debfor does not exist in C7K:ry ea^e. 

Every pcisonal decree does not carry with it a right 
to arrest the judgment-debtor in execution. 7 'here are 
exceptions as in the case of minors, legal representa- 
tfves, and females against whom a rlecree has been 
passeil or is sought to be executed, {//af/ifax and 
Dkobley. A. J. Cs.) JlWANDAS v. JaNKI. 

18 N. L. E. 145 : 5 N. L. J. 49 : 65 I. C. 53 : 

A. I. R 1922 Nag. 98. 
-S. 51 (d) andO. 40. R 1 —Recci ver — Appoint¬ 
ment of — A/ortgage decree—Obicction of dcerec-holdcr — 
Effect. 

It would be stretching too far the discretion of the 
Court under O. 40 , R. i in the matter of appointment 
of receivers, if it thereby deprives the decree-holder of 
his right to sell the mortgaged property under the 
decree. S. 51 does not apply to the case ; for it merely 
prescribes the mode in which the decree holder may 
execute his decree, one of them being by the appoint¬ 
ment of a receiver. The section does not give any 
right to the judgment-debtor to apply for the appoint* 
raent of a receiver, (^/wa/a Prasad and Bueknifl. 
y/.) AIaMK MoKHTAR AHMED v. MT BiBI RaHI- 
MUNNISSA BeF.U.M. 4 P. L. T. 58 : 1922 P.H.C.C, 66 : 

67 I C. 606 r A. I. R. 1922 Pat. 369. 

-S. 51 (e )—Constnution of decrce^r-Supplc- 

meiitary rciief. 

Ci. (r) of S. 51 of the C. P. C'ode cannot be taken 
as authorising a Court to read into a decree a supple-, 
mentary or alternative relief which is not there/ 
(^ylings O. C. J. and Odgers^ /.') MARATH Siva- 
RAMAN NaIU V. SESHU PAin'AR. 42 M. L. J. 856 ; 
16 L W. 589 : 70 I. C. 259 ; A.I.B. 1922 Mad. 299. 
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—^-S. 62-;— Property of deceased—Income ofy ac~ 

rrncd eince death of deceased and conic into hands of 

representative if included in—Attachment of income _ 

Decree holder's right of — Realisation of amount 

attiu fu'ti . 

Under S. 52 of the Code the income of landed pro- 
perlv. w hich has passed from one Zemindar to the 

next, the property being an impartible Kaj, is liable to 
execution for the debts of the deceased Zemindar. In¬ 
come accrued since the late Zemindar’s death which 
has come into the hands of the new Zemindar can be 
attaolied. It is unnecessary to sell it. The Code has 
madci ample provision for e;tecution upon the 
money belonging to a' deceased person in the hands of 
another. {Schwabc, €• J-s Contts Prottcrand Rome- 
sanis JJ.) KaDIRVEIIISAMI NAICKEK v. THE 

Eastern Devei.opmknt Corporation, Ltd. 

46 M. L. J. 261 : 47 Mad. 411 : 34 M. L. 1. 17 : 

1924 M.W.N. 346 : 80 I. C. 163 t 
A. I. R. 1924 Mad. 630 (F.B.). 

-S. 52— Occupancy holding—Sale of—Balance 

of proi ceds : n the h ands of h cii — /f assets of deceased. 

Where an occupancy holding is sold in execution of 
a mortgage decree after the death of the judgment- 
debtor. any surplus sale proceeds paid to his legal re- 
presojitative are not assets of the deceased in his 
hands, and cannot be proceeded against by a money 
decree bolder. {^Wodegaonkor. A. J. C.) HONDRU 
7 -. MISRIYA. 89 I. C. 477 : A. I. R. 1925 Nag. 449. 

-:-S. 52— Sn/t against legal representatives of a 

deceased should not be dismissed merely on the ground 
that they are not in possession of any assets of the 
deceased—“C. P. Code. .S'. 2 (ii). 

A .suit against tne legal representatives of a deceas¬ 
ed liebtor should not be <Usmissed on the mere ground 
that the defendants are notin possession of any por¬ 
tion of the estate left by the deceased. 2 N.W.P.H. 

C. k. 449 and 13 Bom. 653 Foil, {,11'adcgaonkar. A- 
J. C.) ShaNKERLAL V. CiANESH. 89 I.C. 236 (1) : 

A. I. R. 1926 Nag. 170. 

.--S. 52 —Effect of. 

The practical effect of S. 53 , C. P. Code, is not to 
mak-e tlic liability of a person sued in a representative 
capacity any the less personal or to make tlie debt re* 
coverable only from certain property ; the application 
of the section only converts the decree from one for a 
single stated sum of money into a decree for that sum 
or another unascertained sum if the latter should be 
less. (Halit fax-, A. J. C.) BED PRASaD z*. Nak- 
CHHED Prasad. A. I. R. 1924 Nag. 410. 

-S. 62 —Property held by one heir as legal rc~ 

preseiilative—Creditor can proceed against zvliole pro¬ 
perty and need not zoait for partition among heirs — 
Purchaser in cxcention is not responsible for neglect 
on the part of heir in possession, in allozoing a larger 
Portion to be sold than necessary. 

TVhere a decree is passed against a party as the le¬ 
gal representative of a deceased person and the decree 
is for the payment of money out of the property, the 
creditor, in execution of decree, is entitled to attach 
and s;oll any property of the deceased in possession of 
the defendant independently of the fact whether the 
property in such possession is up to the share of the 
defendant in the property of the deceased or in excess 
thereof. This procedure gives a speedy remedy to a 
creditor of a deceased person and saves him the trou¬ 
ble of walling until the different heirs have decided 
between themselves either amicably or through Court 
as to what property each: heir is to inherit. The cre¬ 
ditor is not conceited according to the privilege given 
to him by S. 52 with the rights of the heiis but is only 
concerned with his own right to recover his money 
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debt out of the property of the deceased. Where any 
portion of such property is sold the purchaser cannot 
be held responsible for any neglect of the person in 
possession in allowing a larger portion to be sold than 
was necessary, unless any fraud or collusion is alleged. 
8 0. L. J. 191 and 1925 Oudh 730 Dist. {Dalai, /. 
C.and Wazir Hasanl A J. C.) HaJI AmiS AHMAD 
V. Mr. HaFIZ*UN-NISSA. 2 0. W. N. 407 : 

A. I, E. 1925 O'-dh 515. 

- S. 52 Personal property of the legal tepre- 

scniativc is exempt from exeention. 

Decree passed against a legal representative is not a 
personal decree and consequently only the property of 
the deceased and not the property of the judgment 
debtor is to be proceeded against in e.xecution of the 
decree. {H'azir Hasan, J. Cf) KL'NWAR JaNG BA¬ 
HADUR V. Lala Guk Prasad. 27 0. C 238 : 

11 0. I. J. 5. 4 : 80 I.c. 600 : A.I.P. 1925 Ovdh 113. 

-S. Appropriation of assets of the deceased 

—Personal liability. 

Where the defendant along with another person 
took possession of the assets of the deceased and dis¬ 
posed of a portion thereof without any right and where 
the property disposed of was sufficient to exceed the 
debts, a personal decree can be passed against the de¬ 
fendant 20 Mad. 446 followed. {Kauhaiya Laf /-C.) 
MIHI I.aL V. Babu LaL. a. I. E. 1922 Grdh 200. 

- S. 52 — Personal decree against son—Can be 

executed only against co Parcenary property in his 
hands. 

A personal decree against the son after the death of 
his father on a hundi executed by the father in a 
Mitakshara Hindu family can be executed only 
against the co parcenary property in the hands of the 
son. {Jivala Prasad and Ross, J J.') KaM BHUJA- 

WAN Prasad Singh Ram Narain. 

6 j I. C. 224 U) : 2 Pat. L. T. 396. 

— — —S. 53 — Hindu son zuith ancestral property 
liable for the debt is legal representative. 

A decree-holder who has a decree against a Hindu 
father can proceed in execution after his death against 
the joint ancestral property in the hands of the son 
and can treat the son as the legal representative of his 
judgment-debtor provided the property is liable under 
the Hindu Law for the debt. {Sulaiman and Boys, 

//.) Rudra Pratap Singh v. Sharaoa Mahesh 
Prasad Singh. 23 A. L. j. 467 : 88 I. c. 2oo : 

6 L. R. A. (C V.) 321 : A. I. E. 192j AH. 471. 

*--S. 53 —Person taking property by survivor¬ 

ship—Legal representati^ie—Nephew of deceased Hindu 
co'parcener. 

It is only in the case of a son or other descendant 
that a person taking property by survivorship can be 
joined as a legal representative under S. 53 of the 
Civil Procedure Code. The section has no application 
to a nephew. 45 A. 455 Rel. on. He can, therefore, 
plead that he holds the properly under an independent 
title and cannot be joined as a party to the proceedings 
for the preparation of the final decree. If he fails to 
do so he must be held to be bound by the decree. 
{Daniels, J.) BaLKARAN LaL v. MaLIK NaMDAR. 

5 l.S. A. (CiV.) 279.* 78 I.C. 637: A.I.E. 1924 All. 873. 

• - S. 53 — Scope of—Sectiott applies only to son 
or other descendant. 

It is only the son or lineal descendant of a deceased 
Hindu that comes within the scope of S. 53 of the C. 
P. Code and there is no obligation on the part of any 
other co-parcener who has acquired rights by sur 
vivorship to pay up the decree debts of the deceased 
co-parcener. 42 B. 54 Ref. {Walsh and Ryves,JJ.) 
Jagarnath Singh v . motilal. 21 A. l. J. 3v3 ; 

L. E. 4 A. 220 : 46 A. 456 : 73 I. C. O 08 : 
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j A I.E. 1923 All. 539. 

- S. 53— Hindu father — Decree debt — Pious ob‘ 

'igation—Extent of. 

A Hindu son is liable for the unsatisfied decree 
debts of his deceased father to the extent of the an¬ 
cestral properties unless he shows that the debt was 
contracted for an illegal or immoral purpose. This 
is so even if the son was a party to the decree against 
the father. {Piggott and Walsh, J J.') RamaNAND 
SHUKUL CHHUIEY LaL. 71 I. C. 417 : 

20 A.L.J. 969 : 4 L.E A. (C v.) 31 : 

A I.E. 1923 All. 124. 
- - - S. 53— Applicability of — Decree for posses¬ 
sion—Money decree—Exeentability against sons. 

S. 53 of the C. P. Code is not confined in its opera¬ 
tion to money-decrees. If a decree is passed in res¬ 
pect of joint family property, it can be executed 
against the sons after the father’s death. 42 B 504 not 
foil. {Spencer and Devadoss, //.) MEYVAPPAN 

SERVAI V. Meyyappan Ambalam. 46 M. I. J. 471 : 
19 L. W. 484 : 34 M.L.T. 2C9 : A.I E. 1924 Mad 571. 

- S. tZ—Decree under—Ancestral Property — 

Liability for sale. 

The whole of the ancestral property and not merely 
father’s share can be sold under a decree passed in 
•terms of S. 53 . {Daniels, J. C- and Wazir Hasan, 
A. J. c.) Bhagwanti Sahai V. MaharaJ PRAG 
Din. 27 I C. Ill : 10 0. & A. L. E. 313 : 

11 0. L. J. 202 : 81 I. C. 15 ; 1 0. W. N. 13 : 

A. I. R. 1924 Ovdh 393. 

-Sa. 53 and 54— Hindu fat/ut — Son's liability 

— Separate suit. 

Under the present law there is no necessity of any 
order for attachment of the properly in execution of a 
mortgage decree. Consequently, after father’s death 
the proceedings in execution may be continued against 
the son. The sons of a Mitakshara family have been 
made by express enactment under S. 53 of the Code of 
Civil Procedure, legal representatives of their father 
in respect of the property which descends to them 
under the Hindu Law and which has been made liable 
for the satisfaction of the decree passed by the Court. 
{jzvala Prasad and Adami, J J.') SHEIK KaROO v. 
RAMESHWAR RaO. 3 P. L. T. 43 : 

A.I.E. 1923 Pat. 143. 

-S. hb— Surety bringing judgment-debtor in 

Court during stay ordered in his favour—Conditions 
of suretyship are not fulfilled. 

Where the surety for the appearance of judgment- 
debtor brought the letter to Court though not so called 
upon an order granting stay of execution was passed 
in his favour and was still in force : 

Held, that the conditions of suretyship were not 
fulfilled and he could not therefore be discharged. 
{Sulaiman and Mukerfi, J/.) RatNI BaI v. GhaSI 
Kam. 23 A.L.J. 59 : 6 L. R. A. (Civ.) 171: 

86 I. C. 105 : A. I R. 1925 All. 344. 

-S. 65, cl. 4— Failure of judgment-debtor to 

apply within time—Effect of—Surety liable though 
ludgmerit-debtor may die after the time allowed— 
Scope of sub clause. 

Where the judgment-debtor failed to apply within 
time to be declared an insolvent, on his release on 
offering a surety for Rs. 500 and the Court suo motu 
issued warrant of arrest but the judgment-creditor 
prayed for calling upon the surety to pay the amount 
of the decree and praying that no warrant be issued. 

Held, that execution for the amount of the decree 
should be allowed against the surety notw'itnstanding 
the fact that judgment-debtor had died after the order 
of arrest, because the surety’s liability came into 
existence on the failure of the judgment-debtor. 
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(^Macliod, C. J. and Shaky J.') ^^AKANJI MaOJI *■. 

Bhukhandas Nagardas. 48 Bom. 500 : 

26 Bom. L. K. ‘tl5 : A. I. R. 1924 Bom. 428. 

-S. d> (4)— Secnrtty should continue until 

final order in insol~'ency petition. 

When a juclgment-clebior furniH^hes security under 
S. 55 ( 4 ) tiie security should be directed to continue 
until a final order is made on his petition to be decla¬ 
red an insolvent. (.1/ iclcod, C. /.) AB[)UT^ HuSSAIN 
V. MiSl KAV AND CO. 23 Bom. L. R. 1263 . 

64 I. C. 648 : 46 Bom. 702 : A. I. R. 1922 Bom. 340. 

- S. 55 (4)— Judsnient'dchtor not aptiying 

<uithin one mouth to he declared insolvent — P/o chargCy 
of failing to appear tvhen rCifuired to do so. against 

Judgment-dehto? Surety is lialile—Time cannot be 

e.rtended. 

Under S. 55 ( 4 ) surety does not merely undertake 
that the judgment-debtor will appear when called upon 
to do so, but also that the judgment-debtor will apply 
to be declared an insolvent within the prescribed 
period. If the judgment-debtor does not apply to be 
declared an insolvent within the pre.scribed one month 
the surety can be proceeded against. The Court has 
no power to extend the period for the judgment- 
debtor’s filing a petition to be declared an insolvent, 
beyond the prescribed month. 

Obiter. 'I'he Surety is liable even after the dismissal 
of the execution proceedings against the judgment- 
debtor. ^Jackson, y.) VENKOBANNA 7.'. ' FIRM 
MYACHAND-VeNICHAND. 86 I. C. 304 : 

A. I. R. 1926 Mad. 286. 

-Ss. 55 (4) and 145— Assets of iudgment-debtor 

in execution—Surety for produition of Judgment 
debtor and for his application in insolveney—Failure to 
Produce Judgment-debtor—Execution against surety. 

The appellant executed a surety bond, as a result of 
which, the judgmentdebtor who was arrested in exe¬ 
cution of a decree against him, \vas released. On the 
dismissal of the application of tlie judgment-debtor to 
be declared insolvent, the decree-holder applied to the 
Court for directing the appellant to produce the Judg¬ 
ment debtor who was released on his surety. Notice of 
this application was served upon the appellant and he 
was directed to produce the judgment-debtor. The 
appellant failed to produce the judgment-debtor ; even 
he himself did not appear in Court. The execution was 
dismissed. The decree-holder now enforced the terms 
of the security bond executed by the appellant and 
proceeded to realise the decretal amount from the 
appellant. 

Held that the liability of a surety under S. 55 , C.P. 
Code enures for the benefit of the Court as well as for 
the decree-holder. The Court accepting the security 
may enforce it, failing which the decree-holder is 
equally entitled to enforce same in any way that may 
be open to him, for he is the ultimate l)eneficiary 
under the security bond. No doubt, under the Old 
Code of Civil Procedure sometimes it used to be con¬ 
tended that the remedy of the decree-holder against 
the surety was only by means of a regular suit. In 
order to save the decree-holder from trouble, incon¬ 
venience and expense of bringing a suit to enforce the 
security bond the present Code under S. 145 gives him 
a right and opportunity to enforce the bond in execu 
tion proceedings. Therefore if the appellant as surety 
in the present case made himself liable for the 
performance of the decree or any part thereof, the 
decree holder is entitled to enforce the bond by 
executing the decree against him in execution proceed¬ 
ings. The execution proceedings referred to therein, 
are not in any way connected with the execution 
proceedings in which the surety bond was filed but it 
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may be any execution proceedings. The appellant’s 
liability, therefore, arose on account of the failure of 
the Judgment-debtor to appear in Court after the 
insolvency petition was dismissed and he was called 
upon to appear. {Jioala Prasad and Kulwant Sakay^ 

J J.) 8 HYAM PKOSONO KaTARI v. KESHAB CHAN- 
DRA KaNA. 1924 ?. H. C. C. 63 .* 5 Pat. L. T. 336 • 

81 I. C. 702 : A. I. R. 1924 Pat. 487. 

-S. 66 —Personal decree—Mode of execution^— 

Arrest. 

A money decree does not necessarily carry with it 
a right to execute it by arrest of the judgment-debtor 
c. g. minor or a female, or a legal representative. 
{//allifax and Dhobley. A. J. Cs.) JIWanDAS v. 
JANKI. 5 N. L. J. 49 : 66 I. C. 63 : 18 N. L. R. 145 : 

A. I. R. 1922 Nag. 98. 

-S. 60— Pension — Saleability decided uPon by 

the trial Court—Executing Court cannot question — 
Civil P. C.y S. 47 . 

The question whether a certain pension is of such 
a character as not to be liable to be sold is a mixed 
question of law and fact If the point was expressly 
raised by the defendant concerned in the suit itself 
and decided against him and a decree under O. 34 , 

R. 4 , was passed for the sale of that pension, it no 
longer remains open to the judgment-debtor to say that 
the pension was of such a character as not to be sale¬ 
able at all. It would not be proper for the execution 
Court to reopen the question which has already been 
decided in the original suit. In cases where no attach¬ 
ment is necessary and the sale takes place in pursuance 
of a mortgage decree directing a sale of the mortgaged 
property S. 60 will not be applicable to decide the 
saleability of the property so as to prevent the Court 
from selling the property. 1924 All. 328 Rel. on. 
{,Sulaiman and DanielSy JJ.') MD. MaZAR ALI v, 
Mt. HIJJa I3EGA>I. 23 A. L. J. 841 -. 

6 L.R. A. C V. 448 : 89 I.C. 364 : A.I.R. 1925 All. 652. 

---S. 60— Agriculture the only source of livlihood 

—.S*. 60 applies. 

A per-;on who has no other source of livelihood 
than agriculture is an agriculturist and houses in his 
occupation are exempt from attachment. 

Per Daniels., J. —The burden of proving that the 
case falls under S. 60 , Civil P. C. lies on the person 
objecting to the attachment. 41 Bom. 475 Foil. 
{Mukerii and Daniels, JJ.) MT. BhUTA v. BISHES- 
har Singh. 6 L. R. A. Civ. 217 r 87 I. C. 664 : 

A. I. R. 1925 All. 432. 

--S. 60— House of agriculturist—If exempted 

from sale under mortgage decree—Simple money-decree 
—Desti na t i on. 

Per IValsh and Mukerjee, JJ. On a proper con¬ 
struction of S. 6 o of the Civil Procedure Code, the 
sale of an agriculturist’s house (the expression is used 
for the sake of brevity), not in execution of a simple 
money-decree in which the previous attachment is 
necessary, but in execution of a mortgage-decree, 
wliich has been passed on foot of a contract of mort¬ 
gage specifically making the property a security for the 
debt, is not prohibited. 

An agriculturist may make a valid mortgage of his 
house, there being nothing in section 6 o of the Civil 
Procedure Code to the contrary, and after a decree 
for tht sale of it has been made on foot of a mortgage, 
it mety be sold in execution of the decree and the 
judgment-debtor is not entitled to raise the point in 
the execution proceedings. {^Walsh, Ry^'es and 
Mukerji.JJ.) MUBARAK HUSAiN v. AHAMAD. 

L. R. 6 A. 201: 22 A. I. J. 321 .• 46 A. 489 : 

A. I. B. 1924 All 828 (F. B.). 

^S. 60— Pen.<:ion — E.xemption from attachment 
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_ burden of P^oof^-Pensions Acti^XXlII of 1871 ), 

S* 7* 

A pension is not ordinarily attachable for sale. 
The burden of proof that a particular pension is 
attachable lies on the decree-holder. {Afears^ C J, 

Mid Ryves, /.) Mazh.\r Ali Khan v, Malifuz 
Hasan. A. I. R. 1922 All. 429 a). 

_-S. 60 — Hindu widow — Life-interest in lands 

—Maintenance — T. P. Acts Ss. 6 and 10 . 

A compromise under which a Hindu widow was 
allotted certain lands for her maintenance ran as 
follows :—“ I (the widow) have taken for myself the 
property for the period of my life-time. I alone shall 
pay jodi... .and I shall go on making vahivat. I shall 
not sell or mortgage or give it on self reducing mort¬ 
gage or give it as present or in any manner give it into 
the possession of others. If I do so, it will not be 
valid. After my death,the said minor alone is owner of 
the said property.” Held, that this restriction on 
alienation prevented the judgment-debtor from having 
disposing power within the meaning of S. 60 . C. P. 
Code and the restriction being valid, the property could 
not be attached. 10 B 342 ; 15 M.L.J. 7 Ref- (4/rtr- 
tenand Fawcett, //.) BaSANGOWDA v, IRGOWDATI. 

47 Bom. 697 : 25 Bom. L R. 293 : 73 I. C. 196 : 

A. I. R. 1923 Bom. 276. 
_ _.s. 60— Agriculturist, meaning of. 

The party alleging that he is an agriculturist must 
prove that he earns his livelihood wholly or principally 
by agriculture or that he ordinarily engages personally 
in agricultural labour. i^Maeleod, C. J. and Coyajee, y.) 
RUBINE V, BaLWANT RaI. A. I. R. 1923 Bom. 12. 

———S. 60— Occupancy holding is liable to attach¬ 
ment and sale in execution—Occupancy holding — 
Liability to attachment. 

The transfer for value of the whole or part of an 
•occupancy holding, apart from custom or local usage, 
.is operative as against the raiyat whether it is volunta- 
iry or involuntary. The principle is a general one which 
applies to the case of creditors other than landlords 
also. A. I. R, 1924 Cal. 52 and 48 Cal. 184 (F.B.) Appl. 
'(^Suhrawardy and Dut^al, fj.) NaBIN CHANDRA v. 

Abdul Aziz. 90 I. C 998 : A.I.R. 1926 Cal. 337 (1). 

-S. 60— Accrued debt is attachable though its 

Payment is deferred. 

There is a distinction between the case where there 
is an existing debt, payment whereof is deferred, and 
the case where both the debt and its payment rest in 
the future. In the former case there is an attachable 
debt, in the latter case there is not. A debt, in order 
to be attachable, need not be ascertained but must be 
accruing or have accrued, a debitum in prasenti solven- 
dumin futuro. (^Suhrawardy and Chotzner,' 
Bahadurmull RAMPURIA V. TRICUMDAS Cal- 
LIANJI. 78 I. C. 881 : A. I. R. 1925 Cal. 06 I. 

- S. BO--Property in the hands of mother 

deriving title by virtue of marriage can be attached for 
debts of previous male holder—Custom (^Pun/ab'). 

The estate in the hands of the mother of a deceased 
proprietor who derives her title by virtue of her marri¬ 
age in the family is liable to attachment for payment 
of debts incurred by a previous male holder of the 
estate, i/ai Lai, J ') DhaNPAT RaI v. GOPAL 
Kuar. 26 P. L. R. 735 : 90 I. C. 1062 : 

A. I. B, 1926 Lah. 7. 
— —S. 60 —Crops grown by heir of tenant cannot 

be attached. 

Where crops are grown on a tenancy by the heir of 
deceased tenant, after his death such crops cannot be 
said to-be his crops and cannot be as such liable to 
attachment and sale in the hands of the heir under 
S. 60 . C. P. Code. 84 P.W.R. 1916 followed. (^Scott- 

Q, D.—VOL. I-r-48 
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Smi ^ h ,/.) Abdul AZIZ y Sarab Dayal. 

69 I. C. 520; A. I. R. 1924 Lah. 33) (1). 

_S go —House of agriculturist —Panchotra 

money—No attachment. ^ . 1 

The only house of an agriculturist is not liable to be 

attached and sold in insolvency. The income of 
ckotra is not covered by S. 60 of the C. P. Code. 
(^Broadxvay, /.) NAND SINGH LaCHMI 

Singh. 73 I. C. 928 ; A. I. R. 1924 Lah. 226. 

-S. BO—InamService Swasthiwacha- 

kam serince -Grant burdened with public service Not 
liable to attachment and sale hi execution. 

To do swasthiwachakam service an inam of land is 
granted, which is always burdened with public seiyice 
and is not liable to attachment and sale in execution. 
^Schwabe, C. J.. Coutts Trotter and Kumaraswami 
Saslri, //.) NeTI ANJANEYALU v. SrI VENUGOPAL 
RICE mills. 42 M. L. J. 477 : 15 L. W. 610 : 

30 M. L. T. 255 : 11922) M. W. N. 307 : 4: M. 62 : 

A. I. R. 1922 Mad. 197. 

-S. BO^Vamages resulting from wrong attach¬ 
ment can be recovered from the decree holder though he 
acts in good faith. 

Generally speaking, it is not incumbent on the plain¬ 
tiff to allege and prove that the per.son at whose 
instance a wrong attachment has been made acted 
thereupon maliciously or without probable cause. 
Proof of malice is not necessary w'hen the property of 
a stranger, not a party to the suit, is taken in execu¬ 
tion. The decree-holder may have acted in perfectly 
good faith and innocently, but is nevertheless liable if 
damages have been caused by his mistake. {Findlay, 
O. C. /.) LOBO 7 '. BaBULAL. 8 N. L j. 170 : 

A. I. R 1923 Nag. 390. 

-S. 60— Tool of artisan—Serving machine. 

A sewing machine is a tool. There is no reason w'hy 
a tool should be confined to primitive implements. 
{MacNair, A. J. C.) VlTHOBA v. BaBULAL. 

19 N. L. R. 22 : 6 ) I. C. 416 : A. I. R. 1923 Nag. 289. 

,_S. 60— Tools of artisans—Sewing machine 
cannot he attached. 

Under S. 60 , C.P. Code, a sewing machine owned by 
a tailor is a tool of an artisan and therefore exempt from 
attachment. {MacNair, A. J C.) VlTHOBA ?/. BaBU- 
LaL. 65 I. C. 416 (Nag.). 

I —S. 60— Hereditary but non-transferable lease 
granted by Settlement Court in Oudh is not attachable 
under money-decree—Objection can be taken by lessee 
himself. 

A heritable but non-transferable lease granted by a 
Settlement Court in Oudh is not liable to sale in exe¬ 
cution of money decree, but nevertheless it is not a 
succession of life-estates and each hereditary owner 
fully represents the estate. The lessee himself can 
raise the objection as to non-transferability against the 
holder of a money decree. (Case-law fully discussed.) 
{Simpson, A, /. C.) MT. MOHAN DEI v. BAL 
MOKUND. 12 0. L. J. 543 : 2 0. W. N. 737 : 

90 I. C. 256 : A. I. R. 1925 Oudh 702. 

-S. 60— Earning maintenance otherwise than 

by cultivation—Person is not agriculturist. 

An agriculturist is nofa person who obtains his live¬ 
lihood otherwise than by cultivating himself or through 
his servants, even if he may have some sort of interest 
in a field or two. {Ashworth, A.J.C ) LaCHMAN DaSS 
V. MT. PaRTAPI. 85 I.c. 700 : A.I R. 1925 0i)dh365. 

-S. 60 and 0. 21. B. 30—Asthan property^ 

Liability to attachment and sale. 

The Asthan property is not liable to be attached and 
sold ii execution of a personal decree obtained against 
a Mahant. {Lindsay, J.C.) GOBIND DaS v. NARIN- 

dra Bahadur Singh. 611. C. 757 : 8 0. L. J. 210. 
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S. 60— J^c'cree asstgncd—Snbsequcut attach' 
tuc'/ii of decree—Attachmetif is torott^ unless assign- 
tnent IS not bona fide. 

Money deposited under decree to the credit of 
decree-holder, who has already assigned his interest 
in the decree, cannot be attaclied l)y his creditors un¬ 
less the transfer is proved to be not Ir-na fide ( 1912) 
M.W.N. 176 Diss. {/),is and Ada/ni. JJ.) KaGHU- 
NANt)AN PkASAI) SiNGH T. I>HAG\VAT SaH.AV. 

6 F. L. T. ..04 ; 3 Fat. L. R. 18 : 86 I. C. 626 r 
1925 P.H.C.C. 43 : A. I. R. 1925 Pat. 372. 

S. 60 —fVon trans/craNc occufancy holdings 
fartial cr -e/iole interest in — ll'het/ier saleable in 
execution of a money decree obtained ei'her by the land- 
lord or a stranger. 

1 he tt.insfer of the whole or a part of an interest in 
iion-tran>ferable occupancy hokling is operative against 
the tenant whether it is made voluntarily or involun¬ 
tarily, e. in execution of a money decree obtained 
against him, either Ijy tlie landlord or l>y a stranger. 
.\3Ca\. 148 Foil. I P. I.. J. 257 and 2 I'.* L. ). 530 
Overruled, (/tasand Adatni.//.) JUGKSHWaK MJSRA 
r-. .\A i H KokkI. 

192? r. H. C. C. 49 : A. I R, 1922 Pat 19 (F.B.). 

-S. 60 — Prosfiecti'ne rent cannot be attached. 

An existing debt can be attached, but there is no 
provision of the Co'^e under which a debt that has not 
yet fallen due can be attached. An attachment of 
rents w hich are only prospective is merely an attach¬ 
ment of a debt that has not acciajed due. {Carr and 
Bnaon. JJ.) Mai nc; ThKIN /AN 7. S A. S. FIRM. 
3 Rang 235 : 89 I.C 794 : A. I. R. 1925 Rang. 318. 
— S. 60 ( 1 ) and (3) — Altaeh'nent of insolz'enfs 

fay. 

.Moiety of insolvent’s pay can l)e ordered to be given 
to the Receiver for benefit of cietlitr>rs. {Oldfield and 
Venhatasubba A'ao, //.) N.\ RASI.MHA.M t. HaNUMAN- 
THKAO. (1922) M.W.N. 717 : A.I.R. 1922 Mad. 439. 

-S. 60 (1) {h)-Arlie/e fo r making laggery — 

Exempted from attachment. 

.\rticie used for ntaking jaggery are implements of 
husbandry and hettce are not -ubiect to attachment. 
{Shnhy el. C. /. and Crumps J .') FaKSHMaK MHASU 
i 5 HA(h\'l 7 ‘. NaRHARI DaDA.SA (iPjAR. 

25 Pom. L. R. 1211 : A. I. R. 1924 Bom 294. 

-S. 60 (c)-~ fieeoming rlkalt is not eeasitig 

to be agricnllnrist. 

A judgment-deljtor who is an agriculturist does not 
cea.se to be so merely because he has turned an Akali. 
{Abdul Raoof, /.) SURAIN SlNGH v. MULA SlNGH. 
7 L L. J. 9j : 88 I. C. 543 : A.I.R. 192i lah. 331 (1). 

—— -S. 60 (c) — Agriculturist — li'ho is. 

Where a person earns his livelihood, otherwise than 
by agriculture the mere fact that he has .some sort of 
an interest in some lands, is iu)t sufiicient to entitle 
him to claim the exemption under S. f o, C. P. C'. 
{Ash-morth, A. J. C .') I.ACHIMAN DaSS v. Mt. 
ParTapI. 10 0. & A. L. R. 1276. 

- S. 60 (e )—Breach of contract—Right to sue 

for damages—If attachable. 

Where the right to sue for <lamages for breach of a 
contract is attached and sold^ no title passes as the 
attachment is in contravention of S. 60 (Raymond, 

A. J. C.) Gordhandas Kalidas u Firm of 
GOKAL KhataOO 78 I. C. 409 : A.I.R. 1925 S nd 98. 

-^S. 60 (e )—Merc right to sue for damages — 

Bankrupt. 

The mere right to sue for damages in the case of a 
bankrupt is restricted to damages arising from bodily 
or mental suffering or injury to his person or reputa¬ 
tion as contradistinguished from injuries to his estate. 
{Raymond, A. /. C.) THE OFFICIAI. ASSIGNEE OF 
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Kombav 7-. Firm of Chandulai. Chimanlal. 

17 S. L. R. 52 : A. I, R. 1924 S'nd 89 

-S. 60 (f)— Indian Articles of IVar — Reference 

to Army Act. 

The reference in S. Co {f) to the Indian Articles of 
War must now be taken to mean the Indian Army Act 
(VUI ofl 9 ll). {Mcars, C.J. and Mukerfi /\ 

Hrownkt'. Maden Pearee Milliner. ’ ' 

L. R. 6 A. 578 : 23 A. L J. 929 : 89 I. c. 882 • 

A. 1. R. 1926 All. 122 (2) 
-—S. 60 (1) (f) —/atrihahis of a Gayawol. 

Though Jatribahis ( f a Gayawal are sold at fancy 
prices and have got a marketable v.-lue, they are not 
attachable and saleable in execufion. They are merely 
entries as to the names and addresses of the pilgrims 
who deal with the gayaval an<l represent the claim of 
the judgment debtor to personal ser\ice. 2 Pat. L. J. 
703 Kef. {Jivata Prasad and Buckmll, J J LaCH- 

MAN LaL V. PaLDEO FaL. 3 Pat. I. T 6C3 • 

1922 P. H. C. C. 228 : 1 Pat. 619 : 68 I. C 944 

A. I. R. 1922 Pat. 5561 
——S. 60 (g)— Gratuity by L’uiversity-~~-Jf 
attachable—If a debt before it falls due. 

g atuity paid by a University for services render¬ 
ed not being a pension granted by Government is not 
exempt from attachment under 60 (.c ), C. P. Code. 
Such a gratuity recommended by the authorities con¬ 
stitutes a debt even before it becomes due and can be 
attached. {Moti Sugar, /.) MaHOMED ARDULLa 
V. JlWAN MaL. a. I. R. 1924 Lah. 688 

-S. 60 (g)— rce against assets — Gratuity- 

given to heir of deceased employee if not part of assets. 

.\ gratuity granted to the heirs of a deceasetl em¬ 
ployee by a Railway administration is not assets of 
the employee in.the h.unds of his heirs and cannot be 
attached in e.xe-cution of a decree against him. {IVazir 
f/asan, A. J. C.) La('HMI .N’ARAIN KaLU 7 -. UmaID- 
RaI. 26 0. C £3 : 69 1. C. 898: 

9 0. L. J. 401 : 4 D. P. L R. ). 96 : 

A. I. R. 1923 Ordh 2L 

--S. 60 (1) (k)— Deposit under Provident 

Punds Act — A'ot attachable. 

A deposit in a provident fund which so long as the- 
Subscriber was in service was a compulsory deposit 
within the meaning of S. 2 ( 4 ) of the Provident Funds 
Act does not become attachable by a creditor the 
moment the subscriber retires irrespective of whether 
it has been drawn out or not. {Daniels, /.) IlEVI 

Prasad v. Secretary of State for India. 

21 A. I. J. 4 4 : 74 I. C. 746: 
L. R 4 A. 256 : 45 A. 654 : A.I.R. 1924 All. 68 . 

-S. 60 (l)(k)— Provident Fund — Stale Rail 

~vay—Deposit of railway official -Proi ident Funds Act, 
S. 4i sub-S. ( I )—Railway Code* Fcl. //, AfiP. I, R. 30 . 

Compulsory deposits made in a State Railway Pro¬ 
vident Fund by an officer of the Railway during his 
employment are not liable to attachment in execution 
of a money decree against him even though he has 
ceased to be in the service of the Railway at the time 
of execution. The rules regulating the General Provi¬ 
dent Fund do not apply to the State Railway Provident 
Fund. The fact that the deposits became repayable 
to the officer after he left the service did not remove 
them from the category of compulsory deposits. 29 B. 
239 • 5 Bom. L. K. 454 : 33 C. 641 : 46 C, 962 , Ref. 
{Richardson and Ghose, //) SECRETARY OF 

State for India v. RaJ Kumar MukherJee, 

50 Cal. 347 .• 27 C. W. N. 472 : 

A. I. K. 1923 Cal. 685. 

-S, 60 (n)— Right of maintenance though not 

attachable, receiver can he appointed — C. P. Code, 0 . 40 , 
R. 1 . 
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Although the right of maintenance is in point of 
law not attachable and not saleable under S. 6 o, the 
proper remedy lies in a fitting case, in the appointment 
of a receiver for realising the rents and profits of the 
property paying out of the same a sulficient and adequ¬ 
ate sum for the maintenance of the judgment-debtor, 
and his family, and applying the balance, if any, to 
the liquidation of the judgment-creditor’s debt. 
(Lord SAaw,) KaJENDRA NaRAIN SlNGH v MT. 
SUNDAR BIBI. 49 M L. J. 244 : 47 All. 38o : 

52 I. A. 262 41 C. L. J. 383 : 23 A. L. J. 634 : 

27 B.L. R. 849 : 87 I. C 29j : 
3 Pat. I. B. 142 : (1925) M.W.N. 630 : 22 I. W 284 : 

L. R. 6 P. C. 133 : A. I. R. 1925 P. 0. 176 (P.C.). 
——S. 60 (1' (n), 0. 21, R. 46 —Ayimiity granted 
t>y will—Prohibitory order can be made. 

S. 6 o (n) contemplates the right of a particular 
individual to be maintained. It is purely a personal 
right and does not include an annuity conferred by a 
will especially where the allowance is not personal but 
heritable. Future instalments of such an allowance 
are not therefore exempt from attachment and a pro¬ 
hibitory order can be passed in respect of such allow¬ 
ance under O. 21 , R. 46 of the Code. (Daniels, A. J. 
C.') Madan Lal V, Lai. Ambika Baksh. 

63 I. C 851 : 24 0. C. 250. 

- — S. 62 —Actual residence at date of plaint — L^'ot 

necessary. 

The word ‘residing’ for the purposes of jurisdiction 
does not necessarily mean keeping within the jurisdic¬ 
tion. If a person has a residence within the jurisdic¬ 
tion it is sufficient residence although he may not be 
staying there at the exact time when the proceedings 
were initiated against him. (Walsh, A C. J. and 
Ryves^ J ) TaWASSUL HUSSAIN WaJID Al.l. 

L. R. 5 A. (C.V.; 695 : 87 I. C. 795 : 

A. I. R. 1925 All. 140. 

-S. 63 —Section applies only as between Ci'u'l 

Courts. 

S- 63 applies only as between Civil Courts —or 
where the section extended to Revenue Courts, as bet¬ 
ween Revenue Courts. The omission of the word 
“ Civil ” from the old definition of decree has not al 
tered the law with respect to S. 63 . Where subse¬ 
quent to an attachment of property by a Civil Court, 
the same property was sold by a Revenue Court, the 
purchaser can maintain a suit for a declaration that 
the property was his and not liable to be sold in exe¬ 
cution of the Civil Court’s decree. (Tudl>all atsd 
Sulaiman,JJ) ROSHAN LaL v. MaSHKUR ALI 
Khan. 43 All. 612 ; 19 A. I. J. 643 : 

63 I C. 909 : 3 U. P. L. B. (All.) 115. 

-S. 63 —Decree by Court of higher grade-• 

Sale by Court of leaver grade in execuliofi—Transfer 
of sale proceeds to Court of higher grade for rateable 
distribution. 

Where a property is attached and a decree pa.ssed 
against its owner by the Court of a higher grade, but 
the property is sold by a Court of lower grade in exe¬ 
cution of a decree passed subsequently in that Court, 
the Court of higher grade is entitled under S. 63 to 
ask that the sale proceeds as well as the execution 
proceedings be transferred to its Court, for rateable 
distribution among the decree-holders who have quali¬ 
fied themselve; under S. 73 of the Civil Procedure 
Code. 46 Cal. 64 Foil. 18 Bom 458 Expl. (Macleod, 
C.J.and Coyajee, /.) DeEKAPPA MALAPPA v. 

Chanbasappa Rachappa. 

49 B. 655 : 89 I. C. 980: 27 B. X. B. 917 : 

A. I. B. 1925 Bom. 420. 

“ -S. 63 and 73— Executioft of decree stopped by 

superior Court — Decree-holder entitled to rateable dis- 
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tribittion without further application tinder S. 73- 

The holders of the decrees of inferior Courts, wliose 
execution had been stopped by the superior Court un¬ 
der S. 63 . are entitled to rateable distribution under 
that section read with S. 73 without any further appli¬ 
cations. 21 Cal. 200 Foil. kCase law discussed.) 
(Greaues and Chokravarti, JJ-) CilKINDK.4 NaTH 

V. Kedar Nath. 

29 C. W. N- t>7<} : 87 I.C. 783 : A. I. B. 1925 Cal. 966 

-S. 63 —Sale by Court of lower graile—Not 

ifti'alid. 

Where property is under attachment by two courts 
of different grades and the sale is held by the court of 
lower grade, the sale is not invalid. (Mookerjee and 
Walmsley, JJ.) GiRlS CHANDRA GaNGOPADHYA 

V. Sri Krishna De Nag. 

38 C. X. J. 266 ; 75 I C. 326 : A. I. B. 1924 Cal. 168. 

- S. 63 (2) —Attachment by Courts of different 

grades—Sale by inferior Court earlier fhotigk attach¬ 
ment by it later — Validity—Subsequent attempt to sell 
the properties in execution of a decree of superior 
Court—Application by purchaser in execution of decree 
of inferior Cotirt to stop sale — Maintainabilitv — Ci~'il 
Procedure Code, S. 47 — Enquiry on application—SeoPc 
of. 

Where property attached by a court of a higher 
grade is subsequently attached by a court of a lower 
grade and is sold by the latter court in execution of 
its decree, the sale is under S. 63 ( 2 ) of the Civil Pro¬ 
cedure Code valid and passes title to the purchaser. 
Where, subsequent to the sale by the Munsif, the de¬ 
cree-holder in the suit in the Sub Court applied for the 
sale of the property in execution of his own decree, 
held, that the purchaser in e.xecution of the Munsif’s. 
decree was entitled, under S. 47 , Civil Procedure 
Code, to apply to the Sub-Court to stop 
the sale on the ground that the title to the 
property has passed to him and that it has ceased 
to be the property of the judgment-debtor. The 
purchaser in execution of the Munsif’s decree is a re¬ 
presentative of the judgment-debtor, and the matter 
is one relating to execution. Held further, that on 
such an application it would be open to the Court to 
inquire whether the decree of the Munsif was vitiated 
by fraud or on any other ground. (Krishnan and 
Odgers, J/.) SRINIVASA CHARIAR V. APPAVOO 
REDDY. 47 M.X.J. 720 : (1924) M. W. N. 561 . 

20 X. W. 864 : A. I. B. 1924 Mad. 889: 

-S. 63 (2) —Sale of property attached under a 

prior decree—Whether permissible— E/fcct of the rule. 

The rule protects a sale of property which is already 
attached under a prior decree, if it takes place without 
the knowledge of prior decree but does not permit a 
Court to hold such a sale. If the same property is 
attached by tw'o Courts, and sold by that one which 
should not sell it, the party aggrieved should apply to 
the District Court to have the sale proceeds transferred 
to that Court which ought to have sold the property^ 
(Doss and Adami, yy.) RaMHARI LaL 7 /. NATHU 
Ram. 2 Bat X. T. 719 : 62 I. C. 33 : 6 P. X. J. 332. 
-S. 64— Scope. 

A transfer during the pendency of the attachment 
would be void only as against all claims enforceable 
under the attachment. It cannot be disputed that it 
isopen to the attaching decree-holder to ignore the 
subsequent mortgage and to proceed to sell the whole 
property and not only the equity of redemption, and 
that if he did so, the auction-purchaser would get ih& 
whole property free from the incumbrance, the mort¬ 
age not creating any lien on the property sold. 
Stuart a 7 id Sulaiman, yy.) ROSHAN LaL v. 
LaLLU. 44 A. 714 ; 20 A. X. J. 722 : 68 I. C. 790 : 
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A. I. R. 1922 All. 443 (2y 

-S. 64— Attach mcnt — Sale—Mortgage during 

attachm.nt for satisfying a simple money decree — 
Validity of mortgage. 

It was contended .hat tlie mortgage deed in dispute 
was t.xecuted in order to pay oft the money ilue to 
another attaching creditor, and that therefore this 
mortgage .s invalid, //eld, he did not hold any decree 
for sale He was a simple money decree-holder and 
as soon as his amount was paid out of Court, the 
attachment cea<ed to exist and would not affect the 
attaching decree holder purchaser. (^Stuart and 
Sn/ainran, //.) KOSHAN CaL z>. LaLLU. 

44 A. 714 : 20 A.L.J 722 : 68 I C. 790 : 

A.I.R. 1922 All. 443 (2). 

-S. 64— Attachment—Another decree-holder's 

application for execution—Sale under first decree set 
aside—Mortgage hy f udgmenf dehtor — Effect. 

A’s property was attached on 5 — 6—’12 in execution 
of 1)’> decree. C, another decree-holder applied for 
execution <jn 12 — 12 —’ 13 . I'he pr<jperly was sold 
on 25—3 — ’ 13 . On 2 — 4—’13 A and U applied 
to have the sale set aside on the ground 
that K’s decree was satisfied out of Court. The 
application was disallowed but the sale was set 
aside on 24 — 3—’13 as the auction-purchaser 
failerl to pay the purchase money. On 26 — 5 — 13 , A 
mortgaged the property to D. (’ attached it on 
20 — 6—’13 and it was sold to E who sold it on 
12 — 2—’14 to F. D now sued to enforce the mortgage 
against E f/cld, that the mortgage could be enforced 
against him. {Tudhall and /lafi(]ne, JJ BOHRA 
BHUPALi. KUNDAN LaL. 

43 All. 399 : 19 A. L. J. 221 : 

60 I. C. 846 : 3 U. P. L. R. (All.) 25. 

-Ss. 64 and ’IZ—Claims enforceable under the 

attachment—/light to rateable distribution—/.iability 
of transferee pending attachment. 

Where an attachment has been levied on property 
in execution of a decree, then any attempt by the 
judgment-debtor to deal thereafter with the property 
must be considered as contrary to the attachment and 
the transferee or mortgagee must be considered as 
taking the transfer or mortgage subject to all claims 
which could be made against the properly attached 
which by the law are not confined to claims of credi¬ 
tors attaching before the transfer but will also include 
the claims of any other execution creditors who may 
apply for execution before the assets are realised. 
Plaintiff attached certain properties of defendants 
2-10 before judgment and defendants 2—10 subse¬ 
quently mortgaged the properties. There was a decree 
in favour of the plaintiff against defendants 2 — 10 . 
The defendant N^o. i filed another suit against defen¬ 
dants 2 —ro and obtained a money decree. In execu¬ 
tion of his decree plaintiff sold the properties free from 
the mortgage and brought the proceeds into Court. 
Defendant No. 1 applied for rateable distribution of 
the money realised by the sale, field, that ist defen. 
dant was entitled to rateable distribution. Subsequent 
claims for rateable distribution are claims enforceable 
under the original attachment within the meaning of 
S. 64 , C. P. Code. {Maeleod, C. J. and Coyalee, J.') 
CHUNILAL DEVAJI V. Karam CHAND SHRI CHAND. 

24 Bom. L. R. 364 : 69 I. C, 161 : 46 B. 895 : 

A. I. R. 1922 Bom. 241. 

■S. 64 —Valid release of attaehment validates 
prior alienation. 

If an attachment comes to an end validly, then 
upon a second attachment no Court can refuse to re¬ 
cognise an interest validly created in the meanwhile, 
but if an attachment is wrongly released and the right 


I 

k 




f 

( 

4 

I 

I 

I 


k 


C. P. CODE (V OF 1908), S. 64. 

to attach is established subsequently according to law 
either by appeal or otherwise, the attachment will 
relate back to the time when it was made. ^Rankin 
and Page, //.) NaJIMUNBSSA BIBI v, NaCHARaD- 
DIN SardaR. 61 Cal. 648 : 39 C. I. J 418 . 

83 I. C. 233 : A. I. R. 1924 Cal. 744. 
-S. 64 —Grounds to avoid private transfer. 

To make a private transfer or delivery void under S. 

64 as against a claim for rateable distribution of assets 
the claim must be existing when the private transfer is 
made. The e.xpression ** claim enforceable under the 
attachment” in S .64 apart from the explanation refers 
to a claim in existence as such on the date of aliena¬ 
tion. A private transfer contrary to an attachment is 
under S .64 not absolutely void but void only as against 
claims enforceable under the attachment, {A/ooker- 
tee, A C. J. and /'/etcher, /.) BarENDRA NaTH 
Mitter V. Martin Co. 62 I. c. 167 : 33 C. L. j. 7 . 

-——s.64 —Attachment does not create charge— 

Rights of creditor. 

An attachment creates no charge on the attached 
property and confers no title on the attaching creditor 
but it merely prevents a private alienation of the pro¬ 
perty. 25 C. 179 ; 42 C. 72 Kel. {Martineau and Har¬ 
rison, J/.) Ram HhaJ Datta v. Ram Das. 

3 Lah. 414 : 69 I. C. 720 ; A. I. R. 1923 Lah. 261. 

-S. 64— Attachment—Property belonging to 

Gaddinashin — A/utation in the name of the i/trine —• 
Effect of. 

Where a property has stood in the name of Gaddi¬ 
nashin he cannot defeat an attachment of the property 
by getting it mutated in the name of the shrine. If 
satisfaction of the decree could not be obtained by 
sale of the property, the gaddinashin could be arrest¬ 
ed and imprisoned in execution. {.Chevis, y.) FIRM 

OF Ganda Mal & Co. Ganga Nath. 

4 L. L. J. 49 : A. I. R. 1922 Lah. 147. 
-S. 64— Attachment—Prhiate transfer is void¬ 
able. 

A private transfer of property under attachment is 
not absolutely void but is void only as against claims 
enforceable under attachment. (^Leslie Jones and Wil- 
berforce, JJ.) NatHU Mae v. GaNGa RaM. 

63 I. C. 108 (L). 

■ ■■■■ - -S. 64 —Alienations after attachment are void 
and not merely voidable. 

Section 64, Civil Pro. Code, says in effect that pri¬ 
vate alienation of property after attachment shall be 
void as against all claims enforceable under the 
attachment.Such alienations therefore are not voidable 
merely. {^Afadhavan f/air, J ') SRINIVASA AlYAN- 
GaR V. Vellayan Ambalam. 

47 UC. L. J. 913: 85 I G. 349 : A. I. B. 1926 Had 338. 

- S.64 — Attachment—Prior contract for sale 

of property Subsequent suit for specific performance 
— Decree—Rights of purchaser. 

Property,which the ist defendant had contracted to 
sell to the 2 nd, was attached by the plaintiff in execu¬ 
tion of a money decree obtained by him against the ist 
defendant. After the attachment, the 2 nd defendant 
brought a suit for specific performance and got an order 
for the sale from the C(»urt and delivery of possession. 
He put in a claim to the property attached which was 
allowed.In a suit brought bythe plaintiff to set aside the 
order on the previous petition, held, that the attachment 
could not prevail against the 2 nd defendant’s decree 
by which he got possession of the property in pursu¬ 
ance of the contract for sale though it was open to the 
plaintiff, who was not a party to the suit for specific 
performance, to impugn the decree therein as being 
based on fraud or collusion. The plaintiff’s proper 
course was to file a suit under S .53 of the Transfer of 
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Property Act to have the transfer avoided as being ' 
intended to defeat creditors. (Spencer^ O. C. J.) 
SUNKARI SlTAYYA r. MUDARAGADDI SaNVASI- 

46 M. L. J. 361 : 19 L. W 455 ; 34 M. L. T. 110 : 

(l9Ji4) M. W. N. 329 : 80 I. C. 38 : 

A. I. R 1924 Mad. 610. 

__S. 64 and 0. 21 R. 57— Execution petition 

-^Dismissal when attachment ceases. 

The default of the decree-holder contemplated by 

O. 21 , R. 57 i L. P. ('ode as a ground for dismissal of 

an execution application must be default in the dis¬ 
charge of some obligation laid on him by the Code 
or the rules framed under it. The omission of the 
decree-holder to attend the sale and his failure to bid 
at the sale does not constitute such default as covered 
by O. 21 , R. 57 , C, P. Code, and where an application 
for execution is dismissed on that ground, it does not 
terminate the attachment. Under a mistaken impres¬ 
sion that an attachment of property had ceased by 
reason of dismissal of a prior execution application the 
decree-holder put in a fjesh execution application and 
the Court ordered him to pay batta and file a schedule 
of the immoveable properties required to be attached. 
Owing to his default in furnishing the said schedule 
the execution application was dismissed. Held^ that 
the dismissal of the execution was not one under O. 21 , 
R. 57 , C. P. Code, and that the attachment already 
subsisting on the property did not cease {^Oldfield and 
De 'adoss, J/.) VKNK.VrESWARAYYAN v. ASWATHA 
Narayanan. 45 M. L. J, 315: (1923) M. W. N. 629 ^ 

75 I. C. 491 : A. I. R. 1923 Mad. 703. 
-S. 64— Applicability—Erohibitory order res¬ 
training Payee of pro-note -Not an attachment. 

A prohibitory order restraining the payee of a 
promissory note from receiving the money under it, has 
not the effect of an attachment. Such an attachment is 
invalid and S. 64 , C. P. Code, does not apply (^Phillips 
and Devadoss, J/n) SUBRAM aNIA AIVAR ChOK- 
KALINGA MUDAI.IAR. 44 M. L. J. 206: 46 Mad 416 : 
17 I. W. 314 : 72 I, C. 189 : (1923) M. W. N. 91 : 

A. I. R. 1923 Mad. 317 (2). 

--S. 64— Attachment — Private sale — Agreement 

by decree-holder to e.xoncratc property sold—Assignee 
of decree with knowledge of agreement is bound by it. 

A decree*holder after attaching certain items of 
property entered into an agreement for consideration 
with a private purchaser of a particular item • that he 
would not bring to sale that item of property. Sub¬ 
sequently an assignee of the decree with knowledge of 
the aforesaid agreement sought to bring the property 
alienated to sale in execution. Heldy that the prohi 
bition against alienation after an attachment was one 
for the benefit of the decree-holder which he could 
waive and that an assignee from him with knowledge of 
such waiver stood in th^same position as his assignor 
and could not execute the case against the property 
alienated. (^Krishnan aitd Venkatasubba Raoy //.) 
NaNDIGAM GaNGAYYA 7'. Madupalli Vencata- 
RAMAYYA. 44 M. L. J. 80 : 16 L. W. 988 : 

31 M. L. T. (H. C.) 423 : (1923) M. W. N. 51 : 

72 I. C. 839 ; A. I. R. 1923 Mad. 230. 
— ..... S. 64 and 0 21, R. 63 —Decree creating a 
mortgage during a subsisting attachment—Not void 
against attaching decree-holder. 

Where pending an attachment of A’s properties by 
C, certain disputes between A and B were referred to 
arbitration-and a decree was passed in terms of the 
award whereby a mortgage charge in favour of B for 2 
lacs of rupees was created that the decree which 

embodied the award was not a private transfer within 
S. 64 of the Code. (jOldfield and Ramesamy //•) 

Narayana Iyer v. Biyari Bivi. 41 M. I. J. 557 : 


14 L. W. 524 : (1921) M. W. N 808 : 68 I. C. 673 ; 

45 Mad 103 : A. I. R. 1922 Mad. 221. 

-——S. 64 and 0. 21, R. 63— Attachment of debt — 

Claim—Order allowing claim—Suit by defeated decree- 
holder and decree in his fai'ouf—Effect of decree — 
Rci’ivor of attachment. 

The release from attachment on a claim being 
allowed is only provisional and is subject to the result 
of a suit which is brought under O. 21 , K. 63 of the 
Civ. Pro. Code, if the suit succeeds the attachment is 
revived from the beginning against all parties to the 
suit whether or not they were parties to the claim pro¬ 
ceedings. i^Krishnan and OdgerSy ff/-) AnTHAV’A 

Hegaoe V. ManJajva Shettv. 41 M. L. J. 393 : 

45 Mad 84 : 14 L. W. 371 : 69 I. C. 642 : 

(1921) M. W. N. 642 : A. I. R. 1922 Mad. 176. 
-S. 64— Attachment before judgment — Aliena¬ 
tion pending void — A'on-complianec with O. 38 , R. 5 , 
C. P‘ Code - Effect of. 

\n alienation of property validly attached before 
judgment is void under S. 64 , C. P. Code. But where 
the attachment before judgment is ultra vires and has 
been passed without complying with the formalities 
prescribed by O. 38 , R. 5 , C. P Code, the alienation is 
not void. iRotwal, A. J. C.) BaNSILal 7'. SitaRAM. 

68 I. C. 188 : A. I. R. 1922 Nag. 238. 

-S. 64 and 0. 21, R. 58— Attachment — Revival 

of—Claim suit — Decree^ Appeal. 

On a decree being made in favour of the piff. in a 
claim suit, the attachment w’as raised. But on appeal 
the decree was revei-sed and the claim dismissed. The 
decree-holder then applied for execution. After the 
raising of the attachment and before the decree on ap¬ 
peal the judgment debtor alienated the property. Heldy 
that on the subsequent application for execution the 
prior attachment was revived and the transfer was void 
as against the decree-holder. 14 M. I. A. 543 : 20 A. 
421 ; 35 B. 516 : 15 C. 771 : 25 A. 431 : 16 B. 91 : 28 
M. 50 : 37 C. 796 Ref. i^Drake Brockman. J. (7.) 
Bhuria V. Balikam. 

65 I. C 220 : A. I. R. 1922 Nag. 138. 
-S. 64— Attachment if continues after dis¬ 
missal of application for execution. 

It cannot be urged that decree-holder’s first attach¬ 
ment enures beyond the dismissal of his first applica¬ 
tion for execution. If the transfer is, therefore, not 
made during the continuance of the attachment under 
which decree-holder’s claim was enforced by’ the sale, 
section 64 has no application to the case. {Hallifax, 

A. /. C.) amolak Rag v. Mahipatrao. 

A. I. R. 1922 Nag. 81. 

-Ss. 64 and 73— Claim enforceable under 

attachment—Rateable disiributioii. 

S. 64 Expln. gives priority to claims under S. 73 , C. 
P Code, only in connection with the attachment 
under which they are enforceable. If an attachment 
is withdrawn or ceases to exist there is no right to 
rateable distribution. S. 64 , C. P. C., refers only to 
claims enforceable under the attachment effected 
prior to the alienation and not claims enforceable 
under the decree in execution of which the attachment 
W’as made. (^Daniels, J. C.and Dalai, A /. C.') 

Shetkh Mahomed Muzaffar ali v. bhagwati 
Prasad Singh. 66 I c. 642 : 8 0. L. J. 358. 

-S. 64 and 0. 21, Rr. 67-and 63— Transfer 

pending attachment—Cessation of attachment on dis¬ 
missal of execution petition — Tra7i5fer not irtvalid. 

S. 64 , C. P. Code, avoids an alienation made which 
was made while an attachment remained subsisting and 
enforceable and not one which might have been en¬ 
forced under an attachment w'hich has since come to 
an end ; consequently where an attachment ceases to 
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exist t. oiisequetU on the <lismissal of an execution np- 
plii ation for default, a mortgage which was made 
pending such attachment cannot be impeached by the 
atlacliing creditor when he .attache.s the property on a 
fresli execution application. (^Miller, C.J. and Foster^ 
y.) b.^(i\V AN I.AL K.\jKNI)kA 1 ’RASADSaHI 

4 Pat. L. T. 409 : A. I. R. 1923 Pat- 564. 
— - S 64 —Possession delivered and money paid 
before a/taehment—Registered deed prepared during 
attachment—Sale not inxalid. 

What is aimed at in S. 64 is the transfer of a 
beneficial lnte>est, delivery of property or any pay 
meiW. Where the purchaser of a property had paid 
the purchase money and taken delivery of possession 
before attachment l.ssued against vendor, but the for¬ 
mal •'ale fleed was executed and registered during at¬ 
tachment : 

l/eld, that the attachment did not effect purcha¬ 
ser’s right. ( Rutledge add //eald, jjy MaUNG SaN 
PU E V. HamaDANEK. 4 Err. L. J. 166 : 

A. I. R. 1925 Rang. 382. 
■' Ss. 65 and 63 —Property sold in exeeution of 

t~uo decrees—Sale hy superior court not eoifirmed — 
Sale hy inferior Court — Ji/fcct. 

('ertain piopeil> was attachcrl in execution of a 
decree and was sold on 2 hth Feb. 1917 . The same 
property was attached and sold by another Court in 
execution of another decree on 5 r<l March 1917 aiul 
was purchased by the piff. The first sale was never 
confirmed. Tlie judgnient-del)tor applied to set it aside 
unrier O. 2 ", K. <S 9 . and ultimately it was decided by 
con>pr<jmise that if tl>e judgment-debtor deposited a 
certain amount by a certain time the sale should be 
set aside. 'I'lie deposit was accordingly made hy the 
judgment debtor on i ith Se(>. 1920 , and the sale was 
set aside and the proceedings in the first executing 
f>>urt thus terminaletl. The sale of the second Court 
was duly confirmed. 'I'he jurigment-deblor had ob¬ 
tained from defenrlanls the necessary money to set 
aside the sale by the fir.st Court. In consideration 
thereof he sold the property to them on 2 isl Sep. 1920 
with certain other properties, and put the purchaser in 
po-^'session thereof. 'J'he plaintiff then brought a suit 
to recover possession. 

IlehP that when the first executing Court sold the 
property the purchaser merely obtained a right to get 
the sale confirmetl, and it would not be until he ob¬ 
tained the sale certificate, that the vesting of the pro¬ 
perty Nvould date back t(j the date of the sale. When 
the second executing Court sold the same property, 
the purchaser also obtained an inchoate right which 
would fail to materiali/e if the previous sale was con¬ 
firmed. When the previous sale Nvas set aside then 
the right of the purchaser from the second executing 
Court which had been rn the meanwhile in .suspense, 
revived, anti if the sale was confirmed, then his title 
would date back to the date of the sale. There was 
nothing to prevent the judgment-debtor objecting to 
the second sale before the certificate was issued. 
Therefore the plaintiff was entitled to succeed, (.l/ac- 
leod.C.J. and Coya/ee, J.) VISHNU SHANKKR 

Yusuf nur Mahomed. 27 Bom. L. R. 963 : 

88 I. C. 962 : A. I. R. 1925 Bom. 483. 

-S. 65— Rights of purchaser at re^'^nue and 

voluntary sate are different. 

The rights of a purchaser at a revenue sale are en¬ 
tirely and radically different from those of a purchaser 
at a voluntary sale. i^Walmsley and A/. IV. A/uherli, 

yy.) Jaundra Nath narayan Das. 

52 Cal. 862 : 90 I. C. 901 : A. I. B. 1926 Cal. 97. 

- - — s. 66— Structures erected by defaulting pro¬ 
prietor do not pass to Purchaser. 
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f The ownership of the structures or buildings which 
I are admittedly erected by the defaulting proprietor 
does not pass to the purchaser. Prima facie and in 
the absence of anything else, it is the land or the share 
in the land which passes at the sale and not the struc¬ 
tures or buildings on the land. {IValmsley and A/ 
A/. A/uhhcrli. yy.) JaTINDRA NaTH NaRAYaN 
Das. 52 t al 862 : 90 I. C. 901 : A. I. R. 1926 Cal. 97. 
-^S. 65— Validity of — Fraud of purchaser — An¬ 
nulment of encumbrances. 

It is an abuse of statutory provisions for sale of 
tenures in e.xeculion of decrees tor rent to bring about 
designedly a sale under such circumstances so that the 
right of under-tenure-holders might he destroyed, an 
unencumbered title conveyed to the purchaser, and the 
maximum of benefit conferred upon the defaulter. In 
such a case, the transaction is a private sale. Though 
the purchaser joined in the fraud after the default had 
been nm.de, he cannot by reason of his entering into 
the agreement before the sale which was the machi- 
nery by which the fiaud \va.« to be carried out and 
with knowledge thereof, be permitted to enjoy to the 
detriment of others, the benefits which result to a 
purchaser at a sale for arrears of rent or revenue. 10 
M.I.A. 540 ; 12 C'.L.J. 336 ; 18 ^V. K. 240 Ref. i.Chat- 
terlee and Panton. yy.) 'I'EJENDRA ChaNDRa 
DHaR t'. DURGaDaS DUTT. 67 I, C. 398 : 

A. I. R. 1923 Cal, 324. 

-S. 65 —IVhat passes under — Person in adverse 

Possession must surrender possession to Purchaser. 

On lire failure of an owner to pay the Government 
as.sessment his estate or interest in the land is forfeited 
or rather determined and uiuler^ sale for arrears of 
revenue. What is sold is not the interest of the de¬ 
faulting owner but the interest of the Crown subject to 
the payment of the Government assessment. A person 
in adverse possession who occupies the land without 
payment of rent to the defaulting proprietor is bound 
to surrender po.ssession of that land to the revenue sale 
purchaser when the sale confirmed, and if the land is 
not so surrendered he renders himself liable for mesne 
profits, as he unlawfully keeps the purchaser out of 
pos.sesssion. {Afooher/ee and Chotzner. yyf) JOBEDA 
KhatUN V. TUI.SI ('Haran Das. 36 C. L. J. 472 ; 

77 I. C. 564 ; A. I R 1923 Cal 82. 

- — —S. 65— Purchaser — Rights of — Person in ad¬ 
verse Possession, 

A purcliascr at a sale for arrears of revenue does 
not derive his title from the defaulting proprietor but 
lakes the estate from the person as it stood at the 
lime of its inception as a permanently settled estate. 
A person in adverse possession who occupies the dis¬ 
puted land without paying rent to the defaulting pro¬ 
prietor is bound to surrender po.sses.sion of the lands to 
the purchaser at the revenue sale if the sale is confirm¬ 
ed. Otherwise he would be liable for mesne profits. 
^Alookerlce and Panton. y y.) RaJA SaSHIKANTA v. 

KaJa Sarat Chandra. 70 I. C. 6 

34 C. L. J. 416. 

-S. 65— Property sold vests in the purchaser 

from the date of sale — Auction-purchaser is entitled to 
profits and responsible for loss front the date of the sale 
to him. 

Section 65 lays down that when a sale has been con¬ 
firmed, the immoveable properly sold shall be deemed 
to have vested in the purchaser from the dale of the 
sale and not from the date of the sale becoming ab¬ 
solute. Under the old Code the position was precisely 
the reverse. 1923 Mad. 635 Foil, ^'he auction-pur¬ 
chaser is obviously entitled to claim profits and ac* 
cretions to the property from the date of the sale to 
him. So the converse also holds true and he must be 
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held responsible for an> deterioration or loss which the 
,property suffers in the meantime. 40 Cal. 89 Foil. 
(^Findlay, O. J. 6 ’.) NirzaMUDDIN v. JUMMA. 

88 I. C. 693 : A. 1. E. 1926 Nag. 17. 
■ — S. 63 —Rights of purckasst—Property pur¬ 

chased snldect to encumbrance—Effect of. 

Where a purchaser at an execution sale buys the 
property which is encumbered, he must be deemed to 
accept the burden of the encumbrance and cannot 
thereafter escape from it merely because his purchase 
has not been profitable. 31 . M. 439 ; 40 B. 646 , Ref. 
.to. {/dallifax A. J. C.) PanDURANG v NaRAYAN. 

76 I. C. 615 ; 6 N. L. J. 78 : A. I. R. 1924 Nag. 111. 

■■ Revenue sale ivhat Passes uiuier. 

What passes to a purchaser at a revenue sale is only 
the right, title and interest of the defaulting proprie¬ 
tors. {Jwa/a Prasad and Ross^ JJ-) RAM NanDAN 
SaHAY V. JaIGOBIND PaNDEY. 2 Pat. 839 : 

7o I. C. 9 j 5 : A. I. R. 1924 Fat. 213. 

'—S. 65 —What passes under. 

Both in a sale in e.xecution of money decree, and in 
a sale in execution of rent-decrees the right, title and 
interest only of the lagirdar in the tenure passes and 
consequently one who purchases first prevails against 
subsequent purchasers, ijwala Prasad and Ross, 
J J.) Binanand SaWATI V. Thuroo Mahto. 

1923 P. H. C. C. 249 : 4 Pat. L. T. 659 : 

.. A. I. R. 1923 Pat. 592. 

■S. Auction-P urc baser—art gage. 

There is no difference between a person who pur¬ 
chases by private treaty and a person acquires by a 
sale under a mortgage decree, property from the mort- 

mortgagee auction-purchaser stands in no 
better position against a stranger than the mortgagor 
himself, i Da7i>son-A'/i/ler, C. J. and Jwala Prasad, 

J.) b.asanta Kumari V. Balmakund. 

2 P, 277 : 1923 P. H. C. C. 1 : 72 I. C. 912 : 

1 P. L. R. 338 : A. I. R. 1923 Pat. 371. 

S. 66 —Sale Proclamation—Statement as to 
revenue assessed—Omission of — Effect. 

Under section 66 it is plain that the proclamation 
should contain the statement as to the revenue asses¬ 
sed upon the estate, that it is a material matter and 
that its omission is the omission of a matter which 
\yould enable the judgment-debtor to base an applica¬ 
tion for setting aside the sale if he could comply with 
the other condition that the Code provides. {Lord 
Buckmaster.) BaLIRam SinGH v. NaRSINGDaS. 

45 M. L. J. 403: 18 L. W. 137 : 33 M. L. T. 275 .* 
, L. E. 4 P. C. 197 : 28 C. W. N. 593 : 

<1923) M. W. N. 714 ; A. I. R. 1923 P. C. 93 (P. C.). 

■ S. 66 — Applicability—Sale by Receiver — Con¬ 

firmation and sale certificate. 

S. 66 , C. P. Code, does not apply to a sale by a- 
Receiver with the approval of the Court which appo:«T» 
ted him. In such a case there is no sale certificate 
issued by court nor a confirmation order of the sale 
passed. {Kanhaiya Lai ami Lindsay, //.) NARAIN 
Das V. Ram Chandra. 90 I. C. 116 : 

L. R. 6 A. 610. 

S. 66 — The section is not a bar when the certi¬ 
fied purchaser does not contest plaintiff's claim. 

S. 66 of the Code of Civil Procedure only applies 
when the plaintiff attempts to assert his secret title 

against a certified purchaser. But where the certi¬ 
fied purchaser does not contest the plaintiff’s claim the 
suit is not barred. 1923 Cal. 302 , Foil. {Neave, J.') 
JaMBU DaSS V. JAI PRAKASH L R. 5 A. (C.v.) 671 : 

82 I. C. 344 : A. I. E 1925 All. 47. 

-S, 66 —Applicability of. 

Where out of two joint mortgages, one alone sued 
^making the other pro forma defendant, and obtained 
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a decree in execution of which he purchased the pro¬ 
perty in his own name, and the question arose whether 
the other joint moYigagee can claim a share of the 
property purchased. Held, that S 66 of the C. P. Code 
does not apply and he is not entitled to claim a share. 
29 All. 557 and 37 All. 345 (P. C.) Dist. {Gokul 
Prasad, J.) MAKHAN LaL V. BaDRI PRaSAD. 

A. I. R. 1923 All. 405. 

■—S. 66 —Sale held by Receiver is not a sale 
held in execution — S. 66 does not apply to such ^aies — 
C. P. Code, O. 21 , R. 94 . 

A sale by a Receiver is not a sale by the Court but 
a sale under the Court and in such cases the Court 
does not grant a sale certificate nor does it confirm the 
sale. S. 66 , C. P. Code, does not apply to such sales. 
16 C. W. N. 394 Foil. {Kanhaiya Lai and Lindsay, 

//.) Narain Das v. Ram chander. 

24 A. L, J. 26 : L. R. 6 A. (Civ.) 610 : 

A. I. E. 1926 All. 124. 

--—^S. 66 —Suit for declaration of benami nature 

of purchase does not tie. 

A suit bj a son, who with his father constituted a 
joint Hindu family for a declaration that a Court auc¬ 
tion-purchase in the name of his mother, made out of 
family funds, is benami, is not maintainable in view of 
S. 66 of the Code. {'Pudball aiid Sulaiman, J J f) 
BaUnath Das v. Bishen Devi. 19 a. l. J. 787 • 
3 u. p. L. R. ( All.) 147 : 63 I. C. 676 ; 43 A. 711. 

■ —S. 66 — Bemimi — Auction-purchase —Suit by 

real Purchaser against transferee—Transfer made be¬ 
fore but suit brought after the new Code — E,ffect. 

Where an auction purchase was made by a benami in 
the name of B who subsequently transferred it to C 
and after the new Act came into force A sued C for 
pos.session on the ground that both the auction-pur¬ 
chase and the transfer to C benami for himself, 

held, that S. 66 of the new Code applied and that the 
suit was barred. {Mears, C. J. and JfCnox, /.) 
Abdul Jalil Khan v. Ubedullah. 43 All, 4i6 : 

62 I. C. 725 : 19 A. L. J. 227. 

-S. 66 —Scope of—Retrospective effect. 

S. 66 operates retrospectively and a suit cannot be 
maintained against the transferee of a certified benami 
purchaser though the transfer took place when the old 
Code of 1882 was in force. {Mears, C. J. and Knox, 

/.) Abdul Jalil Khan v. Ubedullah Khan. 

43 A. 416 : 62 I. C. 725 : 19 A. 1. J. 227. 

-S- 66 —Suit for confirmation of possession 

after declaration that purchase at court auction was 
benami for plff. {Cuming and Chakravarti, //) 

Umasasi Debi V. akrur Chandra Mazumdar 
UmaSaSI. 30 C. W. N. 160. 

- —S. 66 — Benamidar—Benamidnr not claiming 

the property—Effect of. 

S. 66 , C.P. Code, has no application in a case where 
the benamidar himself does not claim under the sale 
certificate. {Walmsley and Suhrawardy, JJ.^ SARA- 
DINDU CHAKRAVARTHY V. Gosta Behari. 

37 C. L. J. 403 : 27 C. W. N. 208 : 75 I. C.-196 : 

A. I. R^ 1923 Cal. 302. 

-S. 66 — Not retrospective — Execution sale 

under the old Code. 

S. 66 , C.P. Code, has no retrospective operation and 
does avail an execution-purchaser whose title was per¬ 
fected under the Code of 1882 . 47 C. 1108 Rel. 
{Mookerjee and C/iotzner, J J.) pROMODE KumAR 
Roy V. Madan Mohan Saha. 36 C. 1. J. 396 : 

70 I, C. 655 : 27 C. W. N. 306 : 

A. I. R. 1923 Cal. 228. 

S. 66 — Benami—Certified purchaser — Pos¬ 
session with real purchase. 

S. 66 of the C. P. Code should not be restricted to 
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l.eiuiini purcha>e> made by oi on behalf of judgment- 
debt<.r>. .K V7 ; 22 C.L.J- aoS ref. The failure 

C.f the alleged benamtdar of the certified purchaser to 
a'<«tii his rights against the real purchaser during the 
latter”- po'ses^sion after the auction purchase cannot be 
recaialc^t as a waiver or transfer of the right. 1 i Mad. 
-14 not 2 ^ All. 175 {.Tc7t>iofi and iW-wbould, 

HaKISH < HAN1>KA (il'HA r NklPtNDRA 

Kl \I\k < HI C KKAVAkTI. &9I. C. 719 : 

24 C. W. N. 1024. 

_ S of jot lit /fiiidu family — 

/{cnami-fuf'/iasr bv—SnU by members for a 

shore — C- f'-Code of 18 S 2 , A*- .i f?- 
In e.xecution of a decree obtained by A, the manager 
of a joint Hindu family, \Nith the aid of joint family 

funds purchased the property of the judgment debtoi 
himself benami in the name of H a stranger without 
obtaining leave of the Court to bt<l. In a suit for parti¬ 
tion by \’s son against the other members of the 
family and H. Held that S. 66 . C. l\ ( . was no bar to 
the pfaintitf’s claim to a partition ot the property pur¬ 
chased in the name of II. on the ground that B was 
only a l)enamidar for A and that the property was 
joint family property. 1 he purchase was not one niade 
on behalf of the plaintiff within th.e meaning of *S. 66 
( 1 ) C. 1*. ^ ode. 6 M. ns ; 9 b. J. 2 (.)H : 20 M. 340; 
40 A. no Kef. {S h7i'obc\ C. /. o'-d Coults Trotter. 
/ ”) NatakaJa MUDAMARt/. Kamasu ami Mui>a* 

1 i.M< 43 M. L. J. 363 : 11922) M. W. N. 584 : 

16 L W. 3a8 : 73 I. C. 479 : 45 M. 856 : 

A. I. R. 1922 Mad- 481. 

_-_S. 66 —Third person purchasing property dis¬ 
regarding decree holder s instructions to obtain leave 
and bid for him Decree-holder can't sue for possession. 

S. 6 () of (he Civ Pro. Code will .stand in the way of 
a deciee-hohler suing for possession of property from 
a person who purchases the property in his own name 
disregarding the instructions of the decree-hoUler to 
bio at tliesale for him after obtaining the C'ouil’s per¬ 
mission, becau'^e the purchase in such case will be 
Ih-nami for the decree-holder. (Case law discussed.) 
{Baker /• C ) MaharaJ HaHADUR 7 - NawaI. 
KlSHORK 82I.C. 41 : A I. R. 1925 Nag. 41. 

_S. ^^—.Applicability of—Agreement with auc- 

iion-purchaser—Specific performance of contract- A'o 

bar. . , 

A suit claiming specific performance of an agree¬ 
ment to sell made by a purchase! cannot be described 
as a suit l)rought on the grf>und that the purchase was 
made on behalf of the plaintiff, i. e.. The pur¬ 

chase \< made on behalf of tlie purchaser with whom 
the title remains until the plaintiff obtains specific 
performance of the contract. The object of the sec- 
tion appears to be to present the executing Court 
being led to believe that a person who is not the 
purchaser is the purchaser. If the plaintiff p.oves the 
original contract and fails to prove the subsequent 
contract, he is entitled to fall back on the original 

contract. 45 Mad. 643 (1‘- C-) 649 and 42 Mad. 615 

Upf (Batten. J C ) ABDULLA KHAN v. JALAM 

Singh. '' ^ ^^^3 Nag. 11 (2.) 

g 66 _ Does not exclude evidence as to auction 

purchaser being\ictx\’a\j\\ for another where ^nch evi¬ 
dence is relevant. , j *u 

S 66 of the C.P. Code, makes a suit founded on the 

ground mentioned therein not maintainable. It does 
not go further ; it has not the effect of excluding evi 
dence as to the auction-purchaser being a henami iox 
another wherever such evidence is relevant. \% here 
the suit is founded on title by prescription in determi¬ 
ning that title, the fact of the purchaser \ni\vx%benamt 
for another may be taken into consideration. (VVazir 
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Hasan. J. C. and Heave. A. J. C.) MT. MuhaMMAD* 
UNNISSa SYF.I) ZAHED KAZA. 11 0. L. J. 466 • 

84 I. C. 98 : A. I. B. 1925 Oudh 2o!. 

-S. 66 —.Applicability of—Title of person 

beneficially interested in the purchase—Hot affected. 

S. 66 of the C. P. Code was designed merely to 
create a check on the practice of making benami pur¬ 
chases at execution sale, for benefit of the judgment- 
debtors but in no w ay affected the title of persons 
otherwise beneficially interested in the purchase. 
(IVazir Hasan and iVeavc. A J. Cs.) THAKUR JaI 

INDAR Bahadur Singh v. Thakur Indar 
Bahadur Singh. 10 0 . L. J. 481 : 78 I. c. 393 • 

A. I. R. 1924 Ordh 218. 

-S. 66 — Benami—Jurisdiction of Civil Courts 

S. 66 does not avoid benami purchases or render 
them illegal, but when such purchases are made at 
Court sales, it bars the legal remedies by which they 
can otherwise be enforced The section does not bar a 
Civil Court from dealing with a cau.se of action based 
on a contract between the parties on the equities 
arising out of the contract. The Court is not barred 
from decreeing specific performance in the case where 
before an auction purchase a contract is made bet¬ 
ween the plaintiff and defendant that the property 
should be purchased by the defendant in his own name 
and subsequent to the purchase the defendant should 
convey a certain share to the plaintiff. (Das. J'y 
BIKRAM Ahir V. RaJPATILAL. 62 I. C. 720 : 

1921 P. H C C. 21. 

-S. ^T—Aet I of 1914 — Sandion of\Cojnmissiott- 

er to sale by Receiver of insolvenf s agricultural lands. 

Where the Local Government has not issued notifi¬ 
cation under S. 3 of Act I of I9i4» ^bat special rules 
under S .327 of the old C. P. Code we^e in force, the 
insolvent’s land can be sold by the Receiver without 
the sanction of Commissioner. (Scott-Smith. /.) 

Fakir Muhammed v. Amir Chand. 

66 I. C. 893 : 3 Lah. I. J. 6 . 
-S. 68 — Transfer of decree to Collector for exe¬ 
cution — Sale— Purchase by decree-holder—Discovery 
Of encumbrances by purchaser — Re-sale —Pmvers of 
Collector—Jurisdiction of Civil Court. 

A decree holder w ho had obtained a mortgage de¬ 
cree made an enquiry in the Sub-Registrar’s Office and 
declared that the property to be sold in execution was 
ancestral and free from encumbrances. 1 he decree was 
thereafter transferred to the Collector for execution 
with a note that there w ere no encumbrances over the 
property. The property was sold by the Collector and 
purchased by the decree-holder himself. He gave a 
certificate of satisfaction of his own decree and had 
under the rules to pay the balan:e. He then discovered 
that there was heavy encumbrance over the property, 
the date of which being more than twelve years prior 
to the date of the sale was not shown in the Sub- 
Registrar’s certificate for twelve years. The decree- 
holder did not put in the balance of the purchase 
money and asked the Collector to re-sell the property 
declaring the encumbrance which he discovered. The 
Assistant Collector w ho was in charge of sale, refused 
to hear him, being of opinion that he could not go 
behind the orders of the Civil Court. Held that the 
order of the Court below was erroneous because the 
decree having been sent to the Collector for execution 
proceedings, in spite of the sale having taken place, it 
w’as for the Collector to decide whether he would resell 
the property or not in order to realise the balance of 
the purchase money. {^Mnkerii * and Daniels. J J 

Shahzad Singh v Hanuman Rai. 46 A. 562 • 

22 A. L. J. 452 : L. K. 5 A. 350 : 

A. 1. E. 1924 A. 704. 
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---S. 68 and Sch. Ill —Execution sale — Afices- 

teal property sold as nou-anccstral property-, wAeilicr 
can be set aside. 

Where with the knowledge of the judgment-debtor, 
ancestral property was sold by the Court in execution 
of a decree in the manner prescribed for the sale of 
non-ancestral property a subsequent suit by the judg¬ 
ment-debtor to set aside the execution sale on account 
of that irregularity is not maintainable. 28 A. 273 , 42 
A. foil. {Piggott and IVals/i, JJ.) BHATELAY 
CHUNNl LaL V. CHAKKERPAN. 44 A. 380 : 

20 A. L. J. 281 : 67 I. C. 934 : L. R. 3 A. 167 : 

A. I. R. 1922 All. 56. 

-S. 68 — Rides framed under R. 17 of the Bom¬ 
bay fllgh Court—Transfer of decrees for execution. 

R. 17 of the Bombay High Court, which regulates 
the procedure to be followed when decrees are trans¬ 
ferred for execution, provides that if an application to 
set aside a sale is made to the Collector, within the 
prescribed time, he shall refer the applicant to a Civil 
Court; In every proclamation for sale, it should be 
notified that a person wishing to set aside a sale under 
O. 21 , C. P. Code, must apply to the Court and not to 
the Collector within 30 days of the date of sale, and 
if an applicant still applies to the Collector, he should 
be referred to the Civil Court without a moment’s 
delay. {A/acleod, C. /. and Shah, /.) ShaNTMURTI 
Devappa V. Narayana Ramachandra. 

45 Eom. 1132 : 62 I. C, 221 : 23 Bom. L. R. 476. 

• 

. -■ ■-58.68 and 69— Agriculturist — Po^,oer of civil 

court to order temporary alienation. 

A Civil Court can order the temporary alienation of 
the land of an agricultural tribe in satisfaction of a 
money decree. {_Scoit-Smith and Dundas, JJ.') SaIN 
Dn’TA V. NUR Ahmad. 74 I C. 194 : 4 Lah. L.J. 476. 

--S. 73 —Rival decree-holders—Right of one 

decree-holder to impeach his rival's decree as being 
fraudulent. 

An executing Court, when rateably distributing the 
proceeds of a sale in execution, cannot go into the 
question whether the decree under which distribution 
is claimed has been obtained by fraud. 13 Bom. 154 , 
overruled. {A'/acleod. C.J., Shah and P'awcett, JJ.') 

Dattatraya Govindseth LUBRI V. purshot- 
TAM NARAYANSETH JMLI. 46 Bom. 635 : 

24 Bom. L. R. 1 : A. I. R. 1922 Bom. 31 (F.B.). 

—- ■ -■—S 73 —Attachment not sufficient—Execution 
application necessary. 

A mere application for attachment of property is not 
sufficient to entitle the applicant to share in the rate* 
able distribution of the assets. He must make an 
application in execution to the court before assets are 
received. (Greaves and Cuming, JJ.') KaSIWar De 

V. Aswini Kumar pal. 90 I. C. 527 : 

A. I. R. 1926 Cal. 249. 

-S. 73— Properties sold in sePmate lots — Re¬ 
alisation of assets is separate in case of each lot. 

Where the properties were sold separate and 
their sale proceeds were realised separately. 
Held : that the sale of each lot was at any rate 
completed wdien the whole of the balance of the pur¬ 
chase money for that lot was deposited in Court, and 
that a person who had applied for rateable distribution 
after the properties began to be sold was not entitled 
to rateable distribution of the sale proceeds of the 
whole of the properties but only of the sale proceeds 
of the properties that were sold subsequent to his ap¬ 
plication. (fGreaves and Ckakravarti, J J.') Girindra 
Nath v. Kedar Nath. 29 c. W. N. 575 : 

87 I. C. 783 : A. I. R. 1925 Cal. 966. 

Q. D.—VOL. I—49 


C. P. CODE (V OF 1908), S. 73. 

-S. 73— Mere deposit of earnest money is not 

assets realised by sale. 

The mere deposit of the earnest money cannot be 
said to be the assets realised by the sale of any pro¬ 
perty until the balance of the purchase money is depo¬ 
sited and the sale becomes a concluded transaction, 14 
C. W. N. 396 and 15 C. W. N. 872 Foil. ^Greaves 
and Chakravarti, JJ-') GirINDRA NaTH Kedar 
Nath. 29 C. W. N. £75 : 87 I. C. 783 r 

A. I. R. 1925 Cal. 966. 

--S. -Scope. 

Order for rateable distribution of assets cannot be 
made in anticipation of assets being realised. {Chat- 
terjea and Panton, JJ.) ADWIT CHANDRA SaHA ?>. 
Chittagong Co., Ltd. 28 c. W. N. 988 : 

84 I. C. 747 : A. I. R. 1925 Cal. 102. 

-^S. 73— Right to— Rateable distribution — 

Partner's property—^Ittachment of partner's share in 
execution of a personal decree—Consent of other part¬ 
ners—Effect of Contract Act, S. 262 . 

There were two decrees against a person one in his 
personal capacity and the other against him and his 
partner in respect of partnership debts. In execution 
of the pei-sonal decree, his half share in the partner¬ 
ship moveables w’as attached with the consent of the 
other partner. Subsequently the whole of the move¬ 
ables including the half share already attached were 
attached for the decree against partnership. Both the 
attaching decree-holders consented to rateably divide 
among themselves the proceeds of sale of the move¬ 
ables but the other partner objected, Held, that the 
other partner having consented to the attachment of a 
half share of the moveables, they ceased to be part¬ 
nership property and were liable to be distributed for 
the debts of the other partners. 

Per ATukerii, J. —An application for rateable distri¬ 
bution would be maintainable even though the two 
Judgment-debtors of the two decrees were not precisely 
the same. {IValmslcy a 7 id Mukerii, J J.) DWaRIKA 

Das Marwari V. Jadab Chandra Ganguly. 

51 Cal. 761 : 28 C. W. N. 7C4 : 78 I. C. 731 : 
39 C. L. J. 439 : A. I. R. 1924 Cal. 801. 

-S. 73— Avoidance of multiplicity of execution 

Proceedings and placing all decree-holders on the same 
footing are the two objects of the section—IVord 'passed' 
has made no change in law prior to 1908 . 

The insertion of the word “passed” does not make 
any change in the law* prior to C. P. C. 1908 . ‘The 
object of the section is tw^o-fold. The fii-st object is 
to prevent. unnecessary multiplicity of execution pro¬ 
ceeding, to obviate in a case where there are many 
decree-holders each competent to execute his decree 
by attachment and sale of a particular property the 
necessity of each and every one separately attaching 
and separately getting the property. The other object 
is to secure an equitable administration of the pro¬ 
perty by placing all the decree-holders in the position 
upon the same footing and making the property rate¬ 
ably divisible among them instead of allowing one to 
exclude all the others merely because he happened to 
be the first w'ho had attached and sold the property. 
Principle enunciated in the Full Bench decision in the 
case of Ganesh Das Bagria v. Shiva Lakshman Bha- 
kat. 30 583 is not affected by the alteration of the 

law. {Walmsley and M, N. Mukerfi. JJ.') DWaRKA 
das Marwari v. Jadab Chandra. 61 Cal. 761: 

39 C. L. 1. 439 • 28 C. W. N. 704 . 
78 I. C. 731 ; A. I. R. 1924 Cal. 801. 

--— Ss. 73 and 116— Assets — Money deposited by 

sureties for release of an attachment before Judgment 
-^Rateable distribution of such money—Interference in 
revision. 
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In a money-suit certain property belonging to the 
defendant was attached before judgment and then 
released on two persons standing sureties for the 
amount of the claim. The suit was ultimately decreed 
and the decree holder applied for execution, where¬ 
upon the sureties deposited the decretal amount in 
Court. On that very day just before the deposit was 
made, the petiti oner wlto also held a money-decree 
against the same judgment-debtor, applied for execu¬ 
tion of ;»is decree and prayed for rateable distribution 
of the amount deposited The application was refused 
by the trial Court and the money paid out to the 
attaching creditor on the lattergiving an undertaking 

to refund the amount in case the High Court reversed 
the order rejecting the petitioner’s applica¬ 
tion of rateable distribution. Helti, tltat the 
amount deposited was subject to rateable 
distribution under S. 73’ C. P. Code. The 
natural interpretation of the wide language of tiie 
section would include any assets in the possession of 
the Court and at the disposal of the Court for the 
purpose of satisfying a decree against a judgment- 
debtor. There is no reason why it should be restrict¬ 
ed to what is paid in by virtue of a process taken in 
execution. lieskles, the assets in the present case 
though not strictly spiaking reali/ied in process of exe¬ 
cution were realized by a process in the nature of an 
anticipatory execution. 40 Cal. 619 : 36 Bom. 156 re¬ 
ferred to. 4i Mad. 616 discussed. In cases like these 
where no appeal is allowed, it has been the practice 
of the High Court to interfere under the powers con¬ 
ferred by S. 115 of C. P. Code. /.') 

GHISULAL V. TODARMULL. 26 C. W. N. 169 : 

70 I. C. 539 : A. I. R. 1922 Cal. 19. 
_S. 73— Asseis — Meanins^ of — Changt' in Code. 

Tlie omission of the words “realized by sale or 
otherwise in execution” and the substitution of “assets 
held by the court” must have been deliberate and the 
intention of the legislature was that the term ‘assets’ 
should now include any assets held by the court irres¬ 
pective of the manner in which they came into posses¬ 
sion of the court. The scope of the section has been 
purposely broadened. {CufnillS’^ J.) H.ari CharaN 
Roy CHAUDHURi V. Birendra Nath Saha. 

70 I. C. 641 : 35 C. L. J. 327. 
- S. 73— A'iirA/ to rateable distribution—Appli¬ 
cation in two Courts for execution—Assets realised by 
Superior Court. 

A held two decrees against D obtained on different 
date.s and under both, attached his goods before judg 
ment. B also held a decree against him and attached 
his goods between the dates of the two attachments 
by A. All the three decrees were passed by the Small 
Cause Court, Calcutta. A applied to the Munsiff at N 
and B applied to the Sub-Judge at D for execution by 
whom the goods Nvere sold. A applied for rateable 
<listribution to the Sub-Judge at H but the application 
was disallowed, field, that as regards the decree, the 
attachment due to which was prior to that of B- he 
was entitled to rateable distribution and as regards the 
other, he had no right. (A'’. R. Chatter/i and New- 

bould, //.) Krishna Kumar Ghose v, Makhan- 
LaL BaNNERJI. 63 I.C. 11 : 25 C. W. N. 740. 

- S. 73— Right to rateable distribution — Duty 

of creditor. 

A creditor, to get a right to rateable distribution, 
must have applied to the Court which holds the assets, 
before the receipt of such assets, for the execution of 
an unsatisfied decree for the payment of money passed 
against the same judgn^ent-debtor. {^Mookenee A. C. 
J. and Fletcher, /.) BaRENDRA NaTH MiTTER v. 

Martin &Co. 62 I. C. 167 : 33 C. L. J. 7. 
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-S. 73— Priority—Points to be determin ed. 

To determine the question of priority the material 
point of time is not the date of sale of the nnortgaged 
property but the date of receipt of assets by the Court 
Where a subsequent encumbrancer claims the benefit 
of S. 73 (i) ic), the Court must satisfy itself that he 
is lawfully entitled to priority over the holders of 
decrees for the payment of money mentioned in the 
fourth category. (J/ooher/ee, A. C. J and Fletcher 

J.) Barendra Nath Mitter v. Martin & Co 

62 I. C. 167 : 33 C. L. J. 7 . 

-S. 73— Assets—.Money paid to Sheriff in 

execution of a decree—Costs of previous execution^ 
Right to. 

Where a decree-holder applied for execution and 
money was paid by the judgment-debtor to the Sheriff 
who paid it into Court and two other creditors who 
had previously applied for execution asked for rateable 
distribution. Held, that the money so lying in Court 
w-as assets available for rateable distribution. The 
right to rateable distribution is limited to the amount 
due under the decree and does not apply to costs of a 
previous application for execution. 36 Bom. 156 Diss. 

40 Cal. 619 , ref. {Rankin J.) NOOR Mahomed 
DaWOOD Z'. BILASIRAM Takursidass. 

59 I. C. 458 : A. I. E. 47 Cal. 515. 

— —S. 73— Assets held by Court—Right to rate- 
able distribution. 

Although the respondents had actually had the 
money aUached before iudgment this fact would not 
entitle them to an order for the rateable distribution 
when they had not obtained their decree before the 
money was realised. 21 C. L. J. 614 Ref. Where 
money was wrongly paid over to the petitioners. Held, 
even if the petitioners had not been entitled to receive 
the money the respondents could not compel them to 
refund it without bringing a suit in accordance with the 
provisions of S. 73 . artineau, J.') KaHNA MAL 
benarsi Das v. Kahna Mal Nathu Mal. 

40 P.L.B. 1922 : 69 I. C. 718 . A. I. R. 1924 Lah. 70. 
-S. 73— Revision. 

The High Court will not interfere in revision writh 
orders disallowing or allowing claim for rateable dis¬ 
tribution except in very exceptional circumstances. 
{Chevis, J ) BHAGAt'RaM KaLYAN DAS V. MAN- 
gat Ram Shibbu Ram. 60 I. C. 371 (Lah.). 

-S. 73 —Rateable distribution—Right to — Con' 

ditions—Execution application praying for a relief 
■which the Court could not grant—If a ground for re¬ 
jecting that decreC'holdePs application under S. 73* 
Only tw’o conditions must be fulfilled to entitle a 
person to rateable distribution under S. 73 , Civil Pro¬ 
cedure Code. He must have a money decree against 
the same person of which satisfaction has not been 
obtained ; and he must have applied for execution of 
that decree before the assets were realised. It is not 
necessary to entitle him to join in the rateable distri¬ 
bution, that his execution application should be such 
as would have ended in his successfully obtaining 
satisfaction of his decree. Held, therefore, that the 
execution application of a decree-holder w’as for the 
arrest of a person who could not have been arrested, 
because he was outside the jurisdiction, was quite im¬ 
material so far as S. 73 was concerned. {^Krishnan, 

/.) Subramaniam Chetty V. Ramaswami 
Chetty, 49 MC. L. J. 753 : 22 L. W. 744 : 

91 I. C. 11 : A. I, B, 1926 Mad. 179. 

-S. 73 —-Revision is allcaocd though remedy by 

suit is available—C.P . Code, S 115. 

The special remedy by way of suit under S. 73 does 
not prevent a Court from interfering under S. 115 
where there is a manifest error in the order under 
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•S. 73 , and putting that error correct as otherwise 
the parties will be driven to unnecessary' litigation. 
{A'ris/ina/i, y.) SUBRAMANIAN CHETTY RAMA- 

SWAMI CHETTI. 49 M.L.J. 763 : 22 L.W. 744 : 

(1926) M.W.N 27 : A. I. R. 1926 Mad. 179. 

--S. 73— Rateable distribution applied for after 

realisation of assets—Application cannot be rejected. 

Presentation after realisation of assets is no ground 
for refusing an application for rateable distribution, 
provided that execution of decree has been applied 
for before realisation of assets. ^Srinivasa Aiyangar. 

/.) Karpaga Nidhi, Ltd. v. Coimbatore Vania 
V iLASA Nidhi, Ltd. 48 M. L. J. 4u9 : 

21 L. W. 518 : 87 I. C. 390 : (1925) M.W.N. 173 : 

A. I. R. 1925 Mad. 587. 

-S. 73 —Right to rateable distribution — Con- 

■ditions to be satisfied. 

In a suit by S against defendant in the Court of the 
District Munsif certain properties were attached before 
judgment and their sale proceeds were deposited in 
Court to the credit of the suit on 11 -- 4 - * 1917 . Subse¬ 
quently N brought a suit against the same defendant 
in thei?ame Court and attached the money in Court 
deposit to the credit of the prior suit. N obtained a 
decreeon 19 — 4—1917 and on 7 —6 —1917 he applied 
in S’s suit for payment out to him of the money in 
Court. While this application was pending S got a 
decree on 2 — 7—1917 and on the next day applied for 
payment out to hint. In the meantime one R had 
brought a suit in the same Court against the same de¬ 
fendant, obtained a decree and applied for payment of 
-the money in Court on 29 — 6 — 1917 . On a question 
arising as to which of the plaintiffs S. N. and R. 
was entitled to be paid the sum in Court, fields that 
under S 73 , C. P. Code the money in Court was liable 
do be rateably distributed among the three decree-hold- 
■ers S. N. and R. 44 M. 100 : 39 M. L. J. 608 Relied 
•on. 42 M. 692 Diss. (.^Schwabe., C. y., Krisknan and 
Wallace,//.) NACHIAPPA CHETTIAR t/. SuBBIER. 

44 M. L. J. 413 : 46 Mad. 606 ; 17 L. W. 390 : 

72 I. C. 820 • 32 M. L. T. (H- C.) 198 : 

A. I. R. 1923 Mad. 506. 

[On appeal from 70 I. C. 20 (2) ]. 

--- S. 73 and 0.38, R. 11— Rival decree-holders 

—Several attachments—Attachment before judgment — 
£ffect of. 

Where there are -several attachments before judg¬ 
ment and the moneys are realised before any of the 
plaintiffs obtains a decree, the moneys should be held 
to the credit of all the suits and distributed between 
all the attaching creditors who subsequently obtained 
-decrees. umarasioami Sastri., /.) SubramANIaM 
Chetty V. Sankara Aiyar. 16 L. W. 531 : 

(1922) M. W. R. 262 : 31 M. L. T. 70 (H. C.) : 

68 I. C. 714 : A. I. R.1922 Mad, 236 (1). 

-Ss. 73 and 47 —Rival decree-holder—Order 

for rateable distribution. 

Where an order for rateable distribution is made 
among rival decree-holders on a decision of the dis¬ 
putes among them without any objection on the part 
of the judgment-debtor or without in any way affecting 
his rights, the order is not one under S. 47 , C. P. C. or 
a decree within the meaning of S. 144 , C. P. Code. If 
the order for rateable distribution is set aside on ap¬ 
peal, there is no power to order restitution under 
•S. 144 , C. P. Code. {Aylingdnd Venkatasttbba Row^ 

J/.) Varada Ramaswami V. Umma Venkata- 
RATNAM. 42 M. L. J. 473 : 30 M. L. T. 178 : 

(1922) M. W. N. 184 : 16 L. W. 421 : 67 I. C. 546 : 

A. I. R. 1922 Mad. 99. 
— ' • S. 73 —Fund in Court—Order for rateable 
"disfribution—Payment not made—Ownership of the 
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fiind. 

Where moneys have been allowed to various decree- 
holders by an order for rateable distribution and stand 
to the credit of their respective suits, those moneys 
are no longer the property of the judgment-debtor, but 
they remain the properties of the various decree-hold¬ 
ers even though the amounts have not been paid out 
to them {Ayling. O. C./. and Odgers, /.) OFFI¬ 
CIAL Receiver of TanJore Venkatarama 
Iyer. 42 M. L. J. 361 : (1922) M. W. N. 51 ; 

30 M. L. T. 67 : 15 L. W. 37 : 68 I. C. 512 : 

A. I. R. 1922 Mad. 31. 

-S. 73—‘ Asse'ts held in Court ’—Meaning of. 

* Assets held by a Court ’ mean assets levied in exe¬ 
cution or paid into Court in satisfaction of the decree 
under execution. A mere order of attachment does 
not of itself effect a transfer of the money standing to 
the credit of another suit from that credit to the credit 
of the suit in which the attachment took place. S. A. 
No. 662 of 1919 (F B.) Foil. {Sadasiva Aiyar and 
Contts-T rotter, //.) SUBBIER v. NACHIAPPA 
CHETTIAR. 14 L. W. 582 : 70 I. C. 20 (2) : 

(1921) M. W. N. 817. 
-S. 73— Right to rateable distribution — Depo¬ 
sit in Court to the credit of /udgment-debtor. 

Money paid in Court to the credit of judgment-deb- 
tor before any decree-holder applies to have it paid in 
satisfaction of his decree, is liable to rateable distribu¬ 
tion among decree-holders who apply for execution 
either before or after such money is paid into Court. 
{Wallis, C. /., Ayling, Sadasiva Aiyar, Napier and 
Krishnan, //.) VISVANATHAN CHETTY .v. 

arunachelam Chetty. 39 M. L. J. 6 O 8 : 

44 Mad. 100 : 12 L. W. 744 : 28 M. L. T. 412 : 

60 I. C. 302 : (1921) M. W. N. 14. (F. B.). 

-S. 73 and 0. 21, R. 52— Fund in Court — 

Attach ment —Rival derree-h aiders — Priority—Receipt 
of assets. 

When a Court in execution of a decree attaches a 
fund in the Court the latter Court holds the fund sub¬ 
ject to the direction of the executing Court and to 
transfer it to that Court. The fund as soon as it is 
transferred to the execution Court becomes “ assets 
held by that Court” within S. 73 of the C.P. Code. All 
decree holders who have applied for execution to the 
executing Court before the receipt of such assets are 
entitled to rateable distribution. If the executing 
Court and the custody Court are the same, the fund be¬ 
comes the assets within S. 73 of the C. P. Code 
by an order of attachment coupled with a formal 
order of transfer of the fund to the credit of the suit 
in which the execution is sought. {Wallis, C. /., 
Ayling, Sadasiva Airar, Napier and /Crisknan, //.) 
VISYANATHAN CHETTJ V. ARUNACHELLAM CHET- 
TY. 39 M. L. J. 608 : 44 Mad. 100: 

(1921) M. W N. 14 : 12 L. W. 744 : 60 I. C 302 • 

28 M.L. T. 412 (F.B.). 

-S. 73 and 0. 21, R. 72— Rival decree-holders 

—Permission to one to bid and to set-off—Right of the 
other decree-holders to rateable distribution not affected. 

One of two decree-holders against a common judg¬ 
ment-debtor got permission to bid at the auction s^le 
and to set off his claim against the purchase money, 
and purchased one item of the property but did not 
deposit the purchase money. Ahather item was sold 
to a stranger who deppnited the purtbase money where¬ 
upon the other decree-holder applies^fd;r^ntti^bl^ d| 8 * 
tribution. Held, that he was entjitled toi rateal^e ^- 
tribution in respect of both the pixrcbases as the per¬ 
mission to set off granted to the O^er decree-holder 
did not affect the right to such disffi^tioi^, {Sesha. 
giri Aiyar, /.') ArUNACHALAM CHETTY v. SOMA^. 
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SUNDAKAM ( HbTTV. 59 I. C. 86 : 12 L. W. 328* 

-S. 73— Appliratior /<»• 'M cntinr is <\isctitia/^ 

Hefoie a person is entitUci U> rateable distribution 
under N 7 > an application for execution must !)e made. 
Wheie no rei'ular applications for execution have 
been mactc and the prayer i> anly fr.r rateable distri¬ 
bution r)f the .issets, no raf.'bl-- rlislribution can be 
ordered. 1924 Nag. .39 Kef. 17 N. I.. R. 143 Foil. 
{Baker. J C.) ALI M AHOMbt) :. MaHOMED NOOF. 

A. I. R. 1925 Nag 382. 

_S. 73 — The seetii”! 'loe'i }:o{ apply to deposits 

by indsaioit debtor for a pat fteular derrec-holdcr. 

Civil IMocedure Code, S. 73 , applies to a case where 
money is ieali>ed in execution by process of the Court 
and not when the judgmeiit-tlebtor deposits in Court for 
paymeitt to a particular decie' -holder. (A inkhcde. A. 

j. 6’.) Firm of HaJI Umar Shakii i\ Uodfa. 

81 I. C. 7 : A. I. R. 1925 Nag. 157. 

-^-S. 73 — Applicabzlit\—Xatnre of priKCediugs 

— Inquiry iut>' bona ftdes (>f do'-re--. 

The proceedings under S. 73 . C. J*. ( ode are of non- 
judicial character aiul tiie ('ourr cannot inquire into 
the validity r>r otherwise of llie decrees under which 
payments are clainied. {A'ot7ta/. A. J. C’.) MaGEN- 
mal V. Raghunath Kao. 19 N. L. B. 172 : 

75 I C. 749 : A. I. R. 1924 Nag- 39. 

-S. 73 and 0. 21, R. Application for e.xe- 

cuti-'U—Application for ratcabl c distribution is not. 

Before a decree-holder can claim rateable distribu¬ 
tion he must, before the receipt of tlie as.sets, have 
applied to tiie C'ourt by which tlie assets are l»eld foi 
the execution of his decree, and siich application mu.st 
be in tlie form prescribed I>y O. 21 , K. ii. ( 2 ) C. P. 
Code. An application for rateable distribution is not 
an application for execution. {A'otroal, A.J.C.) 
DWAKKADAS V. GhASI RAM. 64 I. C. 53 : 

17 N. L. R. 143. 

_S. 73— Where set off is claimed under O. 2 i, 

R. 72 , application under S. 73 must be made before 
decree-holder s application for set off. 

In a case where an application for set-off is made 
and there are no obstacles to the granting of it, that is 
to say, no application exists under S. 73 for rateable 
distribution at the time of making the application for 
set-off. the Court will ordinarily be bound to grant the 
set-off, and if that is done there can be no receipt of 
assets bv the Court within S. 73 . An order allowing 
a set-off under O. 21 , R. 72 , is not equivalent to re¬ 
ceipt of the assets. It is a disposal of the purchase- 
money over which the Court re-acquired dominion on 
the date of the sale. {Wazir-Hasan. J. C.) MOHAN 

Lal V. .\MAR Nath. 80 I. C. 40 : 

A I. R. 1925 Oudh 287. 
- S. 73— Right to rateable distribution. 

Claims enforceable under the attachment cease to 
have effect on withdrawal of attachment. {Daniels 
and Dalai. A. J. Cs.) MaHOMED MUZAFFAR ALI 
Bhagwati Prasad Singh. 66 I. C. 642 : 

8 0. D. J. 358. 

I S. 73 — Applicability—Identity of ludgment- 
debtors not necessary. 

S. 73 , C. P. Code, is imperative and does not imply 
that an application for execution is necessary to obtain 
the benefit of it. It is not necessary that all the judg¬ 
ment-debtors in the several decrees should be identi¬ 
cal, and the fact that in one. there is an extra judg- 
vjrnent-debtor does not make the section inapplicable. 
i-The addition of the word “ passed ” in 1908 has not 
reiitricted the application of the section. { Jwala Pra¬ 
sad and RoSSi //:) MT. INDERBASI KUER SaT 
NARAYAN SlNGH, 4 Pat. L. T. 378 : 74 I. C. 626 : 
1923 P. H. C. C. 216 : A. I. B. 1928 Pat. 621. 
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-S. 73 —Right to rateable .distribution — Pro¬ 
perty sold free of mortgage— Rights of mortgagee. 

When property liable to be sold in execution of a 
decree is sold free from mortgage under S. 73(1) of 
the Code of Civil Procedure the mortgagee has that 
same interest in the proceeds of the sale as he had in 
the property sold. . Rut to enforce his interest he must 
proceecl by way of suit, and be cannot obtain an order 
for payment of the amount alleged to be due on the 
mortgage until he had obtained a decree. {Robinson^ 
Offg. C /.) V. P. T. ReDDVAR V. V. R M. AruNA- 
CHai.AM ( HETTY. 13 Bvr. L. T. 210 : 64 I. c. 417 : 

10 L. B. R. 398, 

-S. 73, 0. 38, R. 1— Assets—Arrest before 

judgment—Money deposited to a~'oid arrest — Attach¬ 
ment by other dccrcc-holdcrs. 

Payment in»o Court by a judgment-debtor to avoid 
ancst is payment for a specific purpose, t/Zs., the satis¬ 
faction of the plaintiff’s decree and is therefore not 
attachable by other judgment-creditors. {Raymond. 

A. J. C.') MAHBIJBBUX r'. BUKSH ELAHI. 

61 I. C. 424 : 14 S. I© R, 164. 
-S. 73, 0. 38, R. X—Right to rateable distri¬ 
bution—Arrest before judgment—Money Paid to avoid 
a* rest -Whether other judgment-creditors can attach it- 
Money paid into Court by a defendant under S. 73 , 

O. 38 . C. P. C. to avoitl his arrest in a suit, is money 
paid for specific purpose and as it is intended to satisfy 
the plaintiff who has been instrumental in compelling 
the deposit he acquires a lien over it and consequently 
other judgment-creditors of the defendant cannot at¬ 
tach such )i^oney. {Raymond. A- [/.C.) HaJI MaH- 
BUBBUX V. BUKSH ELAHI. 61 I. C 424 r 

14 X. B. 164. 

-S. 73 (1)— Applicability—Proviso {b")—Scope 

of—If confuted to immoveables. 

The words “any property” in clauses (^r) and {b') of 
I the proviso as contradistinguished from “ immoveable 
property” in clause Q) shows that a mortgage of 
moveables is included therein. {Mukcrlee. /.) 
JaTINDRA CHANDRA CHOUDHURY V. RANGPUR 

tobacco COY. A. I. R. 1924 Cal. 990. 

——S. 73 (1) ib') and 0. 21, R. 83 and 0. 84, B. 6 , 

—Sale in c.xccuiton—Sale free from mortgage—Sale 
postponed tocnable judgment-debtor to raise money by 
private alienation. 

Under S. 73 of the Civil Procedure Code where any 
property liable to be sold in execution of a decree is 
subject to a mortgage or charge, the Court may, with 
the consent of the mortgagee or incumbrancer, order 
that the properly be sold free from the mortgage or 
charge, giving to the mortgagee or incumbrancer the 
same interest in the proceeds of the sale as he had in 
the property sold. Hut it is not so in the case of a 
private alienation where there is absolutely no neces¬ 
sity to refer to the prior incumbrancer. For a private 
alienation all that is necessary under O. 21 , R. 83 ,. 
Civil Procedure Code is that the Court should be- 
satisfied that the application is made in good faith 
and that the decree amount may be raised by the 
mortgage or sale of a part or whole of the attached 
property. In the present case it was represented to 
the Court that the decretal amount could be raised by 
private alienation. The decree-holder consented to 
time being given to the judgment-debtors for raising' 
money by private alienation. The plaintiff was not 
asked to give up his mortgage lien, nor did he or his- 
agent make any statement in Court to the effect that 
he would give up his mortgage lien if the judgment- 
debtors would satisfy the decree by private alienation- 
Held^ that in the absence of any express consent on 
the part of the plaintiff it could not be held that plain* 
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tiffs had given up his mortgage security and that his 
rights as a mortgagee had come to an end. {A/ar- 
tineau and Aloti Sagar. jy.) BENARSI DaS v. GOPi 
CHAND. 5 Lah. L. J. 279 : 76 I. C. 529 : 

A. I. R. 1924 Lah. 132 

—-rS. 73 (1) (b)— Right to rateabh' distribution 

_ Mortgagee holding money decree. 

S. 73(i)(<^) applies only to a mortgagee whose 
charge is valid against the executing decree-holder. 
When he holds a money decree apart from his mort¬ 
gage, he can apply for rateable distribution. {Mul/iri- 
and Bucknill, //.) BaBU BISHUN MOHAN SaHAY 

V. Narayan Prasad .asthana. 74 I. C. 140 : 

A. I. R. 1924 Pat. 434 

-^S. 73 (2)— Aggrieved decree-holder — Remedy 

is by suit- 

Even though the person aggrieved is the decree- 
holder, the remedy is by way of suit and not one under 
S. 47 , C. P. Code, or by revision. {^Oldfield end I’en- 
katasubba Rao, JJ.) SOMASUNDARAM CHKTTIAR V. 
SUNDARESA RaO. 32 M. L T. 156 : 

A. I. R. 1924 Mad. 97. 

-S. 73 (2)— Applicability — Assets not liable to 

be distributed—Section does not apply. 

W^here the assets are not liable to be rateably dis-' 
tributed, S. 73 ( 2 ), C. P. Code, has no application. 
{.AyBug and Venkatasubba Raoy J J A) VaRDA R.\MA- 
SWAMI V. UmMA VENKATRATNAM. 42 M. L. J. 473 : 

30 M. L. T. 178 : (1922) M. W. K. 184 : 
15 L. W. 421 : 67 I. C. 546 : A. I. R. 1922 Mad. 99. 

-S. 73 (2)— Erroneous distribution — Suit for 

recovery of money wrongly distributed. 

S. 73 ( 2 ), C P. C., does not contain any indication 
that an execution sale by virtue of which assets have 
been made available for rateable distribution can be 
attached in a separate suit. The cause of action under 
the section arises out of a wrong distribution of assets 
and is entirely without relation 10 the manner in which 
those assets were obtained. {Drake Brockman-, J-C.^ 
LaKHMICHAND t'. ChATURBHUJ. 65 I. C. 230 : 

4 N. L. J. 274. 

^—^S. 76— Party ordered to Supply papers to 
Commissionef—Commissioner asked to decide whether 
Papers supplied zuere adequate, and, if not, zuhetker 
party was liable to pay money compensation—Order 
vtas held uftoblectionable. 

Where the Court, upon the materials on the record, 
was unable to come to any decision and it ordered a 
party to submit certain papers before a Commissioner 
and directed the Commissioner to state in his report 
whether what had been submitted was adequate and 
also whether the party should not be ordered to pay 
money compensation for what had not been supplied : 

Held, that, as after the Commissioner had sub¬ 
mitted his report, the matter would necessarily be con¬ 
sidered by the Court there was no objection to the 
Commissioner having been asked to decide the above- 
mentioned points. {Greaves and Mukerii, J J-') 
Nandalal Roy v. MUKUNDALAL DE. 89 I. C. 24 : 

A. I. R. 1926 Cal. 67. 
■' ^—S. 75— Powers of Court under. 

S. 75 does not give the Court power to issue a com¬ 
mission to examine anybody anywhere and before any 
private person whether or not any suit h,as been in¬ 
stituted. For instance, this section -vyould not give 
the Court power where there was no pending suit 'to 
direct a private citizen to appear before, say, a Pun- 
chayat of some particular caste to give eviderice bn 
son^e caste dispute. Nor could the Court require a 
private citizen in a similar case to appear before the 
Club Committee or any other private domestic tribu¬ 
nal : not for the matter of that before, say a Govern- 
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ment departmental commission. This section rnust be 
qualified by the rules in the First Schedule subject, of 
course, to .such further rules as ma 3 ’ be found in the 
High Court Rules. {Martnt, /.) MACKINTOSH & 

Co. V. SciNDiA Steam Navigation Co. 

24 Bom. L. R. 853 ; A. I. R. 1922 Bom. 444. 

-S. 75 and 0. 26— Commission — Issue of — 

Judge cannot delegate trial of material issues to Com¬ 
missioner. 

S. 75 , C P. Code, defines clearly the circumstances 
under which a commission may be issued and does 
not authorize a court to delegate to a commissioner 
the trial of any material issue which the Judge is 
bound to try. 16 Mad. 350 Foil. O. 26 does not in any 
way amplify the scope of S. 75 . {Abdul Raoof and 
Harrison, JJ.') SaW'AN MAL v. RaUNAO MaE 
ChuNI LaL. 3 Lah. 209 ; 68 I. C 802 : 

A. I. R. 1922 Lah. 47. 

-S. 75 —CommissioniPs appointment whether 

to decide an only issue in the case—Whether Court can 
delegate its pozoers to Commissioner. 

Where in a suit on a mortgage the defence pleaded 
that the mortgagees were in possession of portion of 
the mortgaged property and that they had satisfied the 
mortgage debt out of the usufruct of the property* and 
the Sub-Judge referred the case to a Commissioner for 
trial, Held, that if the Commissioner merely enquired 
into the amount of the profits from the mortgaged 
lands there would be no objection to the Commissioner 
proceeding; otherwise the Commissioner would not be 
empow-ered to take the evidence as to the plaintiffs’ 
po.ssession or to the extent of such possession. 

Held further, that the lower Court could not dele¬ 
gate all its judicial powers to the Commissioner and 
the most a Commissioner could do would be to in¬ 
vestigate and report on the profits arising from the 
mortgaged lands. {Adami and Kulwant Sakay, JJ.) 

Babu Ram Grander Tiwari v. Gudar Potedar. 
3 Pat. L. R. 136 : 89 I. C. 343 : A.I.R. 1925 Pat. 676. 

-Ss. 78, 83, 107 and 118— Ascertained goods — 

Warrant. 

Where goods were purchased on condition that they 
would be undamaged, and subject to inspection and 
approval, there is an implied warranty that they are 
such as fall under the denomination of undamaged 
goods. The goods cannot be said to be ascertained 
until they are inspected and approved. {Jzoala Pra¬ 
sad ami Ross, JJ.) FTrM of RAMDAYAL RaM 

Narain V. Firm of Bhairo Bux Gouridutta. 

1 Pat. L. R. 398 : 79 I. C. 183 : 5 Pat. L. T. 658 : 

A. I. R. 1924 Pat. 240. 

——S. 79 —Railway administration under Gov¬ 
ernment control—Notice of suit—Parties — Secretary 
of State. 

Where a railway administration is owned and work¬ 
ed by the Government, suits for and against the Rail¬ 
way should be brought in the name of Secretary of 
State for India in Council. {Fawcett, J.) SUKHA- 
NAND ShaMLAL V. OUDH AND ROHILKHAND 
Railway. 48 Bom. 297 : 26 Bom. L. R. 71 : 

80 I. C. 531 : A. I, R. 1924 Bom. 306. 
-—S. 80 —Plea as to zvant of notice may be rais¬ 
ed at the final hearing. 

A plea as to want of notice under S. 80 is not bar¬ 
red even though it is raised for the first time at the 
date of final hearing. {Lindsay and Kankaiya Lai. 

JJ.) Murari Lal V. E. Vl David. 

22 A. L. J. 1116: L. R. 6 A. (Civ.) 106 : 84 I. C. 739 : 

47 All. 291 : A. I. S. 1925 All. 241 (2). 
- S. 80 —Official Receiver cannot be sued with¬ 
out noiice-r-C. P. Code, S. 2 {iy'}—~Provincial Insol- 
vejiey Act ( 1920 ), .S''. 58 . 
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As soon as a receiver is appointed under the Provin¬ 
cial Insolvency Act, he becomes a public (jfficer with¬ 
in the meaning of S. 2 , sub-sec. 17 and he is protected 
by S. 80 . .\n Omcial Receiver stands on a higher 

footing than a receiver appointed in a particular case 
and therefore no suit is maintainable against him ] 
without the requisite notice. sanction granted by 
Insolvency Court r.r parte cannot be taken as an ade¬ 
quate compliance with the requirements of S. 80 of 
the Code of Civil Procedure. KlJftdsay atid Katthaiya 
Lai, //.) MURARI LaL E. V. PAVID. 

22 A. L. J. 1116 L. R. 6 A. (Civ.) 106 : 84 I. C. 739 : 

47 All. 291 A. I. R. 1925 All. 241 (2). 

-S. 80 — iVotice mule} — A"cccssity for—Act 

drtic iu official capacity. 

It is ivoi the law that S. 80 , C. P. t-ode. has no ap¬ 
plication unless the act complained of was done in 
gootl faith. The section does not require that the act 
should have been done in good faith ; it merely re¬ 
quires that it should purport to be done by the officer 
in his official capacity. If tlve act was one such as is 
ordinarily done by the Pfilicer in the course of his offi¬ 
cial duties and he considered himself to be acting as a 
public officer and d^.sired other persons to consider 
that he was so acting, the act clearly pui-port-s to be 
done in his official capacity witliin the meaning of 
S. 80 , C. P. Code. The motives with whiclv the act 
was done do not enter into the questiotv at all. 3 ® 
C. I- J. 104 ; 41 M. 702 Foil. {Daniels and A'cai'C, 

/J.) .\BDUi. Rahim ?/. .Abdul Rahman. 

22 A. L. J. 812 : L. R. 5 A. 599 : 60 I. C. 72 : 

10 0. A A. L. R. 837 ; 46 All. 884 : 

A.l.R. 1924 All. 851. 
-S. bO—O/lirial Receiver in insolvency proceed^ 


tngs—Notice necessary. 

The utmost that caiv he said is that an Official 
Receiver is a public officer within S. 2 , sub-clause 17 
C P. (-'ode and notice under S. 80 is necessarj* 
before filing a suit against hin» {Lindsay and Sulai- 
man, J y.) MaHRANA OaVID. 21 A. L. J. 737 : 

L. R. 4 A. 483 ; 46 A. 16 ; 77 I. C, 57 : 

A. I. R. 1924 All 40. 

- 8 . 80 Act purportinif, etc. ’ refer to public 

officer only — Infunctioi: proper in emersent cases — 
IVant of notice no bar in such rases. 

Ptr Shall, Ag. C. /.—The words “in respect of any 
act purporting to be done ” in S. 8 o, C. P (Zode, apply 
to the ‘Public Officer’ only and not to the Secretary of 
State for India in Council. Put the principle under¬ 
lying the decisions in 35 B. 662 and 40 B. 372 is inde¬ 
pendent of these words and is applicable to suits 
against the Secretary of State for India as well as to 
suits agAinst public officers. The rule contained in 
S. 80 is a rule of procedure and does not affect in any 
way the cause of action or the rights of the parties. If 
the cause of action requires an immediate remedy by 
way of Injunction, and if S. 80 is literally applied the 
party aggrieved would have no remedy. In a case 
where a class of persons is taxed heavily it would not 
be fair to treat the position as one of ordinary pecu¬ 
niary liability of an individual only. Whereat the 
date of the suit a situation had arisen which was cal¬ 
culated to cause serious apprehension in the minds of 
the plaintiffs that irremediable damage might be 
caused to their business as dealers in saris unless the 
enforcement of the oidefs were stopped at once. 

Held, the remedy sought by way of injunction 
was appropriate and necessary to safeguard their in¬ 
terests under the circumstances. 35 Bom. 362 : 40 
Bom. 392 , Foil. 44 Bom. 555 Diss. 

Per Kemp, J .—No suit may be instituted against 
the Secretary of State until the expiration of the two 
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months* notice required by the section. The terms of 
the section are imperative and make no exception in 
the case of suits for an injunction and a Court of law 
is not entitled to graft on to the plain wording of the- 
section, a qualifying clause excepting suits for an in- 
junction, a kind of relief which must have been in the 
contemplation of the framers of the Code when the sec¬ 
tion was drafted and rediafted. Nor does it make any 
difference that the injury apprehended is immediate or 
irrepairable. A suit in respect of something which a 
public officer is going to do, not in respect of some¬ 
thing he has done, but in respect of the further acts 
threatened lies without notice. No notice is neces¬ 
sary in a suit for injunction to prevent a thieatened act 
again.'<t the public officer. {Shah, A. C. J. and Kemp, 

/.) 15HAGCHAND DaOADUSHA V. SECRLTARY OF 
State for India. 48 Bom. 87 : 26 Bom. L. R. 1 : 

A. I. R. 1924 Bom. 

- S. 80 Suit against Official A.^signee — A^otice 

not necessary. 

Plaintiff purchased certain property from the defen 
dant who was soon after adjudged an insolvent. The 
Official Assignee objected to an application by the 
plaintiff to have his name entered as owner in the 
Record-of Rights. Plaintiff thereupon sued for 
declaration of title witlunit giving notice under 
S. 8 o, C. P. Code, to the Official Assignee. Held, that 
the suit was maintainable without notice. {Macleod, 
C.J. and Crump, /.) DaMODAR JAGJIVAN z/. 
GoviNDJe. 25 Bom. L. R. 378 : 73 I. C, 240 : 

A. I. R. 1923 Bom. 392. 

-S 80— luterprctation—Public Officer — Dis- 

charge of auty—ffoticc —Mala 

It is not permissible to read the words in S. 8 o, C. 

I P. Code, as if they were “ in respect of any act pur¬ 
porting to be done by such public officer bona fide in 
his official capacity.” It is not legitimate to construe 
the section by importing into the section words which 
do not appear in the section. A public officer is en¬ 
titled to notice of suit under section So of the Civil 
Procedure Code, even if in the discharge of his duty 
he has atted mala fide. {Sanderson. C. /. and Rich- 
ardson, /.) DaKSHINA KANJaN GhOSE r*. OMAR 
ChaND OSWAL. 60 Cal. 992 : 28 C. W. N, 10 r 

76 I. C. 173 : 38 C. L. J. 104 : A. I. R. 1924 Cal. 145, 
-S. 80 —Suit under special Law—Period of 

notice—Cannot be deducted. 

Where a special law of limitation applies a party is 
not entitled to deduct the period of two months for 
service of notice under S. 8 o of the Code. {IVoodroffc 
and Cuming, //.) SECRETARY OF STATE V, 

Ananda Mohan Roy. 66 I. C. 287 : 34 C. L. J. 205. 

- s. 80 — Action against Village Headman — 

A^'otiee is necessary. 

No action for damages can lie against a village 
headman for an act done in his official capacity unless 
the requirements of S. 8 o are fulfilled, A report to the- 
S. D. O. or D. C. is not notice. {Heald, /.) MaUNO 
San Ya V. Maung Ngwe Hla. 2 Bvr. L. J. 29 - 

A. I. E. 1923 Rang, 250. 
_S. 83_ Test of — Domicile—Commercial do¬ 
micile. 

When consi,dering questions arising with an alien 
enemy it is not the nationality of a person but his 
place of busiiiess'during the war that is important. 

( 1916 ) I K. B. 284 ; ( 191 s) 1 K. B. 857 ; ( 1902 ) A. 

C. 4 &t Ref. {Hallifax, A.J.C.') .MOHANLAL r 
BiSHitSHWARDAS DaGa. 70 I. C. ZfA t 

A. I E. 1923 Nag. 121 (2). 

--S. g 5 — Rights of purchaser—Crops on the 

land—Dtlivery of possession. 

The sale of a plot of land in execution of a decree 
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would pass to the purchaser of the crops growing on the 
land unless they bad been exempted from the sale by 
notification. /.) DHOBI ROY 2 ;. Mahadeo 

Singh. 4 Pat. L. X. 318 : 1 Pat. L R- 269 : 

A.I.R. 1923 Pat. 365. 

----S. 86 — Suit agaifist—Ruling Chief as co- 

sharer—Sanction if necessary. 

In a suit against a Ruling Chief with respect to im¬ 
moveable property in British India which he held as 
co-sharer along with plaintiffs no relief can be granted 
unless the consent of the Government is obtained 
under S. 86 , C. P. Code. {Lin<lsay and Ry^'es, JJ-) 
Kanhaya Dal?'. MahapaJah of Benares. 

46 A. 358 : 22 A. L. J. 317 : 78 I. C. 559 : 
L. E. 5 A. 129 (Rev.) : A. I. R. 1924 All. 422. 

- .. S. Defence of—Set cff- Section not ap¬ 

plicable. 

The section does not apply to a defence put forth 
asset off. Such a defence can be put forward in 
answer to*a claim by a Ruling CMiief without the con¬ 
sent of the Governor-General. (^Abdul Raoof and 
Mariineau, J J ') SUKHDEV SlNGH v. HaZURA MaE 
GOBINDRaO. 62 I. C. 778 

■- S. SQ— Applicability — Ac(/uiescence by defend¬ 

ant bars him from questioning validity of decree. 

S. 86 of the Code becomes applicable to a suit 
where the defendant attains the dignity of a Ruling 
Chief and the suit cannot be continued without the 
requisite sanction. The bar is on the plaintiff and 
not on the Court. If the defendant acquiesces in 
the failure of the plaintiff to obtain ihe sanction he 
cannot after judgment question the validity of the 
judgment on the ground that the bar was not removed. 
i^Das and Ross, J /.) MaHARAJAH OF REWA v. SlVA 
SaRAN LaL. 2 P. L. T. 180 : 6 P. L. J. 185 : 

61 I. C. 989 ; 1921 P. H. C. C. 136. 

---S- 88 and 0. 35, R. 5 —Interplfader suit — 

Nature of. 

Where the defendants do not claim adverseli* to one 
another, nor is the plaintiff admitting the title of one 
of the defendants or is willing to pay or deliver the 
property to him. the suit is not an interpleader suit. 
(^Chatter/i and Pearson^ J J ASaN ALI v. SaRADA 

ChaRAN. a. I. R. 1922 Cal. 138. 

-S. 88 — All contesting defendants are in the 

Position of plaintiffs. 

In an interpleader suit in which each of the contest¬ 
ing defendants attacks the title of the other, each is 
virtually in the position of a plaintiff. Where an 
adoption was set up by one party as having taken 
place in i 86 '^ and the others pleaded that the former, 
not having sued within 12 years to establish the adop¬ 
tion, its right was barred as per the Limitation Act of 
1871 , Art. 129 and where the others also had not sued 
within the period prescribed by that Act, to set aside 
the adoption: 

Held, if the supporters of the adoption are debar¬ 
red from supporting it the others will be equally de¬ 
barred from getting a declaration that the adoption is 
invalid. (^Spencer, Ofjig. C J aiui JCumaraszvami 
Sastri, /.) MAHARAJAH OF KOLHAPUR v. SUNDA* 
RAM AYYAR. 48 Mad. 1 : A. I. R. 1925 Mad. 497. 
- ' " . s. 89 —'"Any other law ’ in S. 89 include 2 nd 

Schedule. 

Per Kanhaiya Lai, J .—The words ‘any other law* 
in S. 89 do not exclude O. 23 , R. 3 or any other por¬ 
tion of the Code of Civil Procedure applicable to 
such a proceeding. The object of S. 89 clearly is to 
give effect to the provisions of Sch. II as if they had 
been enacted in the body of the Code, and it cannot 
be said that any material change of procedure, differ 
ing from what was in force prior to the enactment of 


C. P. CODE (V OF 1908), S. 91. 

the present Code of Civil Procedure, I* c 6 , was reall> 
intended. 

Per Mukerji, J. Whatever meaning may 

be given to the words ‘ any other law for the time be* 
ing in force’ those words were never meant to apply 
to the schedule to be appended to the main Code of 
Civil Procedure. {Walsh. Kanhaiya Lai and Mukerji, 

77.) GaJendra Singh 7 /. Dijrga Kumari. 

23 A. L. J. 561 : A. I. R. 1925 All. 503 (F. B.). 

-S. 89 w;th 0.23. R 3 and Sch. II, paras. 20 

and 21— Arbitration without Court's constnt Case 

pe?iding—Arbitration Act. 

If in a pending suit the parties go to a private or in¬ 
formal arbitration without the consent of the Court 
the award cannot be enforced either under O. 23 , R.3» 
C. P. Code or under ihe provisions of the Indian Ar¬ 
bitration Act. If C P. Code is looked into as a scheme 
for dealing with arbitration in the course of litigation, 

I it intends these to be under the strict conditions and 
stipulations of the second schedule and under the 
supervision of the Court. The Indian Arbitration Act 
does not apply to arbitrations in the course of litiga¬ 
tion. 25 C.W.N. 127 Ref. 40 Bom. 386 ’ oil. 45 
245 Diss. {Raulin, 7 .) AMARCHAN* CHAMARIA t'. 
BaNWARI LaL RaKSHIT. 49 C. 608 : 69 I. C. 808 : 

A. I. R. 1922 Cal. 404. 

-S. 89— Save in . in force. 

Th e words ‘save in .... in force” in S. 89 do not let 
in O. 23 , R. 3 of the Code and the words ‘ any other 
law for the time being in force” refer to amendments 
of, or substitutions for, the Arbitration Act or other 
prices of legislation on that subject-mattei {Rankin, 

7 .) Deckari Tea Co. v. Assam Bengal Railway. 

47 Cal. 6 : 61 I. C 919 : 25 C. W. N. 127. 

- Award without interventi'ni during 

pendency of suit cannot be recorded as adju!>tment. 

An award made without the intervention of the 
Court during the pendency of a litigation cannot be 
recorded as an adjustment under O. 23 , K. 3 of the C* 
P. Code and cannot be enforced under S. 89 of the C- 
P. Code. 37 Bom. 639 ; 26 Bom. 76 Diss {Shodi Lai, 
C> 7- and Leslie 7on€s. 7-) Hari PeRSAD v. SOO- 
GaNI Devi. 67 I. C. 123 : 3 Xah. L J. 162. 

- ' —S. 89, and O. 23, R. 3— Applicability — Arbit¬ 

ration. 

S. 89 , C. P. Code, does not preclude the application 
of O. 23 , R. 3 to cases in which there has been a refer¬ 
ence to arbitration. {Spencer and Devadoss, 77-') 
Chintalapalli Chinna DORAYYA V Venkanna. 

76 I. C. 602 : A. I. R. 1925 Mad. 60. 

-Ss. 89 and 96 — Award—Compromise modtfy- 

i ng — Decree — Appeal. 

A Court is competent on an application under Sch. 
II, para. 20 , C. P. Code, to pass a decree on an award 
as modified by a lawful compromise filed by the 
parties and from a decree so passed no appeal lies 
except in so far as the decree is in excess of or not in 
accordance with the award so modified. {Kanhaiya 
Lai, 7- C. and Daniels, A. 7^ C.) Ha KIM FaSaL 
Ahmed v. Enayat Ahmed. 9 0. L. J. 219 : 

68 I. C. 209 : 25 0. G. 213 : A. I. R. 1922 Otrdh 189. 

-.S. 91 —Scope of — Highway — Obstruction — 

Suit for compensation. 

S. 91 of the C. P. Code is a provision for procedure. 
It does not purport to create a right which does not 
exist before. It does not purport to deprive anybody 
of a right derived from the general law of the land. It 
merely prevents a person from asserting a right except 
in a particular w’ay. If a plaintiff brings a suit for 
damages and injunction against the defendant in 
respect of the latter’s obstruction of a highway, with¬ 
out reference to S. 91 , C. P. Code, the plaintiff must 
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prove tiiat he has suffered a more particular kind of 
obstruction or inconvenience beyond that of the 
general public by reason of the act of the defendant. 
iiya/s/i, A. C. y. attd Ry-'cs^ J.) MAHOMED RAZA- 

KHAN 7'. Mahomed askari Khan. 46 A. 470: 

22 A L. J. 729 ; A. I. R. 1924 All. 699. 

S. 91— Sii. 1 i for ri’tno7'al of encrimchtnefit in 
Public street—Plaintiff unable to prca'c that the rest of 
the street cannot he used—Suit it not maintai/table. 

Plainlid filed a suit to have declaration that the 
lan{l described in the plaint was street land and to ob 
tain a mandatory order directing defendant to remove 
an otla made by him on the land. 

//cldy that such a suit at the instance of a private 
person is not maintainable unless he is able to show 
that he is unable to use the road, nor can he seek the 
assistance of the Court to get the <»//« removed, 
merely because he wants to walk over that portion of 
the street occupied by the otla, unless he proves spe¬ 
cial damage. {Macleod, C. /. and Crump, /.) 
MaNIEAL JIHHAI ?. ISHVARRHAI SAMABHAI. 

27 Bom. L. R. 421 . 87 I.C. 934 : 

A.r.R. 1923 Bom. 367. 

-S. 91 and 0. 1 R. 8 —.S’. 91 does not control 

or restrict O. r. A*. 8. 

Section 91 does not control or restrict the provisions 
of O. I. R. 8 and therefore It does not take away the 
right of the plaintiffs to sue which may exist inde¬ 
pendently of its provisions. {Suhrawardy and Dut'al, 

yy.) Peary Cal Muli.ik 2 . Surendra Nath. 

A. I. R. 1925 Cal. 1233. 

- S. 91— Relief not claimed in respect of public 

nuisance cannot be granted. 

No relief was sought in respect of the public nui¬ 
sance and there was no claim : held, there can be no 
declaration that the place in suit is a public thorough¬ 
fare and has been obstructed as such. {Abdul Raoof 
and Campbell, yy.) TIRATA RAM v. MD. ABDUL 
Rahim. 73 I. C. 616 : A. I. R. 1923 Lah. 546 

-S. 92. 

Abatement of suit. 

Add tion of part es. 

Al.enat on of tmst property. 

Char table trvst- 

Comprom se of suit. 

Fon-m. 

Mandatory provision. 

Parties. 

Pr vate trusts. 

Publ’C trvsts. 

Religions trust. 

Removal of trustee. 

Right to sue. 

Sanction. 

Scheme. 

Scope of. 

Trespasser. 

Trustee De Son Tort. 

Abatement of suit. 

■ S. 92— Abatement of suit—Death of one ptff. 

A suit under this section is prosecuted by individuals 
not for their own interest but as representing general 
public, and so it does not abate on the death of the 
original plffs. {L>rd Dutu'dinf) RaJa AnaND RaO 
V. Ram Das Daduram. 48 Cal. 493 : 13 L. W. 318 : 

(1921) M. W. N. 24 : 17 N. L. R 37 : 

48 I. A. 12 : 25 C. W. N. 794 ; 62 I. C. 737 : 

30 M. L, T. 194 (P. C ). 

■ —S. 92— Abatement of suit—Death of one of 

the plaintiffs obtaining sa/ution—/Neither the suit nor 
an appeal therefrom abates. 
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Property. 

Although one of the plaintiffs obtaining the sanction 
for instituting the suit dies, a suit under S. 92 or an 
appeal therefrom does not abate. {SPeneer, O. C. y, 
and Srini?'asa Aiyangar, y.) H. K. SayYAD Gulam 
flousE V. DOST Mohammad Khan Sahib. 

47 M. L. J. 745 : 20 L. W. 882 • 

A. I. R. 1925 Mad. 244. 
Addition of Part es. 

- S. 92— Addition of parties — Sanction of Ad¬ 
vocate-General obtained—Stranger may be joined as de¬ 
fendant. 

If a suit is brought under the sanction of the Advo¬ 
cate-General, the addition of a stranger as defendant 
does not render the suit bad. {Nevub Id and Ghose, 

yy.) Syed Abu Mahomed BarakatAl?. z/. Abduk 
Rahim. 80 I. C. 44 : A. I. R 1.925 Cal. 187. 

Alienation of trust property. 

-S. 92 (h)— Alienation of iru?t property-^ 

Cl. {h J refers to reliefs ejusdem generis with the ones 
actually mentioned in S. 92 —Actual Possession cannot 
be decreed against transferees. 

In a suit under S. 92 a decree for actual possession 
against transferees from the trustee cannot be properly 
passed. The words ‘granting such further or other re¬ 
lief as the nature of the case may require’ refer to 
reliefs efusdem generis and not to every possible relief 
which a Civil Court may grant. 24 Cal. 418 Diss. 28 
All. T 12 , 35 Bom 470 and 27 M. L. J. 266 Foil. 2 C. 

L. J- 4.3* Ref. (Snlaiman and Boys, yy.) RamSARUP 
(iOSH.AiN V. RaMDHARI BHAGAT. 23 A. L. J. 601 : 
L.R. 6 A. (C:v.) 352: 89 I.C. 40: A.I R. 1925 All. 683. 

-S.-92— Alienation of trust property — Declar¬ 
ing alienations in?/alid comes under S 92 . 

A relief which prays for a declaration that the aliena¬ 
tions made by the trustee, whose removal is prayed 
for in the suit, may be declared void comes under 
S. 92. {Sulaiman and Boys, / y.) RaMRUP GOSHAIN 
V. RamDHARI BhaGaT. 23 A. L. J. 601 : 

L. R 6 A. (Civ) ^52 : 89 I.C. 40 : 

A. I. R. 1925 All. 683. 

-S.92 (h)— Alienation of trust property — Suit 

for declaration of invaiidity — MatnfJ'nabGity —When 
granted—Scope of section, 

S. 92 , C. P. Code, is intended to be an exhaustive 
statement of the law applicable to suits based upon 
any alleged breach, of any express or constructive 
trusi, created for public purposes of a charitable or 
religious nature. A declaration regarding the validity 
of an alienation by a trustee comes within S. 92 (A). 
If the result of a declaration is not to produce any 
effect on the parties, but will only be a stepping-stone 
for further litigation, the Court ought not to exercise 
its discretion and grant a declaration of such a nature. 
{piggott and Walsh, yy.) MUFTI ALI JaFAR V, 

Fazal Husain Khan. 44 A. 622 : 20 A.L.J. 667 : 
L. R. 3 A. 352 : 4 D. P. L. R. (A.) 131 : 67 I. C.658: 

A. 1 B. 1922 All. 349. 

-S. 92— Alienation of trust property — Pounder 

appointing himself to be trustee and, after his death* 
his heirs — Founder's zvidow alienating trust property 
— Reversioner's right to challenge alienation satutian 
under S. 92 remoz'at of widow from trust from trns- 
teeship. 

The founder of a trust appointed himself as man¬ 
ager during his lifetime and his heirs after his death. 
Founder’s w’idow after his death alienated the trust 
property. The plaintiff, reversioner to the estate sued 
to recover property alienated by the founder’s wife. 
Held, that the wridow could not be transposed as 
plaintiff and the plaintiff could not claim to be trustee. 
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property. 

The proper remedy for the plaintiff was to sue for the 
removal of the widow from the trusteeship by a suit 
properly framed under S. 92 , C. P. Code, after ob¬ 
taining Advocate-General’s permission. 

Held^ further, that plaintiff could not be allowed to 
do that in this suit as that would alter the nature of 
the suit. {^Spencer and Afadha-oan iVair^ JJ,^ RaM.4 
SAMI GOUNDAN V. alagia Singaperumal. 

50 M. L. J. 42 : 22 L. W. 701 : (1926) M.W.jN, 117 : 

A. I. R. 1926 Mad. 280. 
———S. 92 Alienation of trust property — Suit to 
recover trust property transferred hy trustee^Suit 
under S. 92 is necessary. 

Where the trustee of charitable endowment transfers 
the trust property, plaintiffs cannot recover the pro¬ 
perty before first having the trustee formally removed 
by the Court for which purpose a suit under C. P. 
Code, S. 92 , is necessary. (A'risknan, /.) MUTHU- 
SWAMl NaIDU V. BAVALU NaIDU. 21 L. W. 52^ : 

88 I. C. 375 : A. I. R. 1925 Mad. 689. 

Charitable Trust. 

" "S. 92— Charitable trust—Hereditary trustee 

—Advisory Board—Creation of a new body — Inexpe- 
diency of. 

Where a hereditary trustee has been appointed and 
the control of the charity left in him and the legis¬ 
lature has not thought fit to take away from him the 
control or administration of the trust, it is not for the 
Court because it may think that it is undesirable that 
charitable funds should be administered by one man 
without control or even without audit to impose a con 
trol which was not part of the original trust. But the 
Court has very wide powers under S. 92 , C. P Code, 
and the circumstances under which those powei*s 
should be exercised are clearly stated by the Privy 
Council in 43 C. 1085 , i loi (P. C.) {.Schwabey C. J. 
and Odgers, /.) DORAIVELU MUDALIaR ADI* 
KESAVALU NaIDU. (1922) M. W. N. 620 : 

70 I. C. 87 : A. I. R. 1922 Mad. 409. 

“S. ^7,—‘Charitable trust—^Limitation—Chari- 
ties—Proper scheme of masiagement. 

Where the plaintiffs bring a suit not to assert their 
own individual right but on behalf of the general pub¬ 
lic, who are interested in the institution, for the settle¬ 
ment of a proper scheme of management of the chari¬ 
ties and for other reliefs, held, there is no limitation 
against such a suit. {SpenCer and Devadoss, //.) 

Gopu NataraJa CHETTY V. RaJammal. 

16 I. W. 122 : (1922) M.W.N. 464 : 31 M. L. T. 125 : 

I. R. 1922 Mad. 394 : 43 M. L. J. 448. 
————S. 92— Charitable trust — Bequest to charity 
— Administration—Suit for. 

S. 92 of the C. P. Code deals with completed trusts 
and is inapplicable where that stage has not yet been 
reached. Where the will of the deceased testator 
bequeaths a legacy for the constitution of a trust the 
proper remedy to enforce the provisions of the will is 
by an administration suit. A suit for the administra¬ 
tion of the trusts of a will which contained disposition 
for charitable purposes is maintainable though it is not 
fought under S. 92 , C P. Code. ilValtis, C. J, and 
Autnarasivami Sasiriy /.) ANNAVARAPU NaCHA- 
JtAMMA V. MaELADI VENKATAPPAYYA. 

31 M. L. T. 63 : 70 I. C. 903 : 16 L. W. 922. 

Compromise of suit. 

‘ —S. 92— Compromise of suit. 

There is nothing in law to prevent a Court passing a 
compromise decree in a suit under S. 92 , C. P. Code. 
\Newbould arid Ghoshy/y.)A.BV MAHOMED BaRAKAT 

i'. Abdur Rahim. 80 I.c. 44 : A. i. r. 1935 Cal. 187. 

Q. D.—VOL. I—so 


C. P. CODE (V OF 1908), S. 92—Private Trusts. 

Forum. 

-S. 92— Forum — Additional District Judge — 

Bengal Civil Courts Act* S. 8 ( 2 )— ^Any other Court 
empowered in that behalf by the Local Govt.'—AIcaning 
of. 

An Addl. Dist. Judge is, by S. 8 ( 2 ), empowered to 
exercise the same powers as a Dist. Judge in suits 
under S. 92 C. P. Code. He need not, in such cases, 
be empowered by Local Government. The phrase 
“Any other Court empowered in that behalf by the 
Local Government” in S. 92 probably refers to Courts 
such as the Subordinate Judge’s Courts. {Chatter/ee 
and Panton^ //.) MOHABOK RaHMAN v. ABDUR 
Rahim. 62 I. C. 116 : 48 Cal. o3. 

- S. 92 and 0. 1. R. 8 — Lemje of Court whether 

necessary. 

P'or the institution of a suit under S. 92 , C. P. Code, 
the essential requisite is the obtaining of the sanction 
of the Advocate-General, and leave of Court under O. i, 
R. 8 , C. P. Code, is not necessary. i^Kutnaraswatni 
Sastri., iMadhavan Nair and Srinivasa 4iyangary 

jj.) veeraragh.ava achariar V. Parthasa- 

RATHY AIYANGAR. (1925) M. w. K. 505 : 

A I. R. 1925 Mad. 1070. 

Mandatory provision. 

-S. 92— A/andatory provision—Reliefs men¬ 
tioned in section can only be enforced by Procedure Pre¬ 
scribed in section. 

S. 92 is mandatory and the reliefs specified in the 
section can only be enforced now by resort to the pro¬ 
cedure of the section. The case.s which before 1908 
held to the contrary and decided that the founder of 
an endowment or his heirs had the right to sue the 
trustees for the due performance of the trust and to 
remove them and to appoint new trustees without in¬ 
voking the aid of S. 92 are no longer good law. {AIul- 
ILk afui RosSy JJ.) DILJaN ALI v. AKHTAR BEGUM. 

1925 P. H. C. C. 194 ; A. I. R. 1925 Pat. 544. 

Parties. 

-S. 92 — Parties—Pransfcrees of trust pro¬ 
perty can be impleaded in suit. 

Third party transferees of trust property can be im¬ 
pleaded in a suit under S. 92 . 24 Cal. 418 , and 28 All. 

112 Foil. {Sulaiman and BoySy JJ.) RaMRUP 
Goshain V. Ramdhari BHAGAT 

23 A. E. J. 601 : L. R. 6 A (Civ.'' 352 : 

89 I. C. 40 : A. I. R. 1925 All. 683. 

■S. 92— Parties—Conduct by one relator with 
Advocate-GeTteraVs sanction is valid where all can't 
Join but the others must be j'oined as parties. 

Ordinarily sanction granted to more than two per¬ 
sons cannot be availed of by any two of them without 
the others. But the death of a single relator or the 
dullness or dishonesty of one or more of them will not 
be fatal to the validity of the suit. Therefore in cases 
of difference between two or more relators the con 
ducting of a suit or an appeal by one of them with the 
sanction of the Advocate-General will be valid provid¬ 
ed the opposing relators are made parties. Moreover, 
under O. i, R. 10 the single relator with the sanction 
of the Advocate-General can apply to the Court to add 
another relator to the record ; this latter course should 
be adopted where the number of relators owing to 
death or other causes falls below two. ennedy and 
Aston A. J. Cs.) ViSHONDAS v. pAMOMAL. 

76 T. C. 345 : A. I. R. 1925 Sind 1. 

Private Trvsta. 

---S. 92— Private trusts, 

S. 92 , C. P. Code, is not applicable to private trusts. 
K^LordBuckmaster.) GoPAE LaL SeTT z/. PURNA 
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Chandra BaSak. 49 I. A. 100 : 16 L . W. 963 : 

67 I. C. 661 : 27 C. W. N. 174: 20 A. L. J. 625 • 

36 C L. J. 67 : 49 C. 469 ; 24 Bom. L. R. 937 : 

A. I. R. 1922 P C. 263 : 43 M- L. J. Il 6 (P.C.) 

_S. 92 (9)_ Private trust ^-Trust-Distittetiou 

betU'CtU private and public trust. ^ 

In the case of a temple and idol publicly constituted 
and publicly accessible in which the appearance may 
be what one may describe as ambiguous* one would 
expect and onglit to Insist upon clear evidence of per¬ 
mission given or license given and permission withheld 
because it is equally true that a private individual may 
construct out of his private purse a private temple and 
idol retaining the control and management in his own 
hands and that of his family or some other selected in* 
tlividvials and yet so conduct himself as to provide 
elusive evidence of dedication by implication and by 
conduct. There is a broad difference when one comes 
to construe a rledication, between conduct which shows 
that the owner of the property is giving express permis¬ 
sion from time to time to particular individuals and 
conduct which shows that he intends certain menibers 
of a class whom he desires to benefit to act indiscri¬ 
minately -.vilhout permission that is to say. as of right. 

A useful test, for a Judge to apply to see whether the 
evidence satisfied the conditions of the private trust, is 
to ask himself whether any of the acts testified to by 
the witnesses could have been prevented or penalis¬ 
ed by proceedings for trespass. In piivate trusts the 
beneficial interest is vested absolutely in one or more 
individuals who are. or within a given time, may be 
definitely ascertained. On the other hanrl public tiust 
has for its object the members of an uncertain and 
fluctuating body and the trust itself is of a permanent 
and indefinite character and is not confined within the 
limits prescribed to a settlement of a private tru-st. 
{IVahh and Py 7 ‘es. //.) KaM OaS r. MUSAMMAT 

BaSaN'I'I. 20 A. L. J. 789: A. I. R. 1922 All. 519. 

Public Trust. 

-S. 92—Public trust — Ac/inrya of a temple— 

Coustrneti'fc trustee—Suit for scheme — Alaiutaiuabi- 

lity of. . r c « 

A constructive trustee within the meaning ot o. 9^ 

would include a person who holds a particular 

fiduciary position wltose obligation as such can 

be enforced in a court of law. field, on the evidence 
that the Acharya of the Swaminarayan temple at 

Vadtal was a trustee to whom S gz would 

apply. It is true that the mahant or manager of a 
matt is not a trustee in the strict sense of the term 
when used of an express or declared trust. It would 
be more accurate to describe him as occupying a fidu¬ 
ciary position. This relationship is commonly 

called an implied trust but the implied trustee is sub¬ 
ject to the same obligations as the express or declared 
trustee. In the case of a matt as in the case of a tem¬ 
ple the ownership is in an ideal person. In the one 
case it is the idol; in the other case it is the office of 
spiritual head. The individual holding the office is 
trustee for the office, the gadi or matt or the institu¬ 
tion. The succession to the properly follows the suc¬ 
cession to the office. This is the general law as to mutts. 
In the case of matts the corpus and the income be¬ 
longs to the institution though a shebait or head of a 
matt has a nearer position than a Dharmakarta. 
(Afarten and Pratt. JjPi SaRIPAT PRASAD v. LaK- 
SHMIDAS. 25 Bom. L. R. 747 : A.I.R. 1924 Bom. 193. 

-S. 92— Puldie trust — Mosque — Private iusti 

tution — Proof. 

A Mahomeden mosque is prima facie a public trust 
and in the absence of proof that it was a private 
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mosque and that the public had no right to congregate 
therein without special permission, S. 92 , C. P. Code, 
would apply. {^Broadway and Abdul Racof. JJ.y 
Tafazzal Keg v. MaJid Ullah. 

5 Lah. 69 : 79 I. C. 120 : A. I. R. 1924 Lah. 432. 

___S. 92_ Public trust — Section applies. 

If a trust has been created for public purposes of a 
charitable or religious nature “ a suit will lie for settl¬ 
ing a ‘'scheme” where the direction of the Court is 
deemed necessary for the administration of such trust”^ 
and the person who is the heir-at-law and in possession 
of the property which is impressed with the character 
of trust property has an interest in and is a proper 
party to such a suit. A suit against a person in pos¬ 
session of trust property does lie though c efendant may 
not be a trustee either by appointment or <7^ son tort. 
(^Spencer and Devadoss, J J SRI GaDICHERLA 
Venkatanakasimha Rao V. Nyapathv Subba 
Kao Pantuld Garu. 

17 I. W. 31 : 32 M. L. T. 47 : (1923) M. W. N. Ill : 

46 M. 300: A. I. R 1923 Mad. 376. 

___S. 92 (2)— Pubiie trust—Suit by trustee 

against co'trustecs for accounts. 

A trustee of a public charity can sue his co trustee 
for an account without the sanction of the Advocate- 
General or the Collector. {.Ayling. O. C. J.. Oldfield. 

K umarasu-asni Sastri. Ramesam and Odgers. J J 
APPANNA t' NaRASINGA. 16 It. W. 18 : 

(1921) M W.N. 833: 30 M,L.T. 1: 46 M. 113: 69 I.C. 304: 

A.I.R. 1922 Mad. 17 : 41 M. L. J. 608 (F.B.) 

_ Z.92r—Public trust—U^e by the public, wor¬ 
ship by the public and off eriugs by the public are the 
obvious iudicatious of a public endo^vment. 

The indicia of a public foundation must be carefully 
scrutinised and the existence of the obvious tests such 
as the use by the public, worship by the public and 
offerings by the public should be found out for deter¬ 
mining whether an endowment is a public or private 
endow'ment. Has and Afaepnerson. JJ.) DEOKINAN- 
DAN V. BKIJNANUAN. 6 I*- T. 231: 

76 I. C 89: A. I R. 1924 Pat. 502. 
Religious Trust. 

-S. 92 —Religious trust—Puiary of an idol is 

a servant and not a trustee. 

Where a person was put in charge as piijary of an 
idol in a Dharmsala, he is a servant and not a trustee 
and a suit under S. 92 , C. P. Code, is not maintainable 
against him. (^Rafique and Lindsay. J J-') BALDER 
DUTT V. GOPALJI. 21 A. L. J. 310 : L. R. 4 A. 190 : 

A. I.R. 1923 All. 247* 

-S. 92— Religious trust—Public or private- 

inference as to. 

Where the origin and founder of a temple are un¬ 
known,the facts that members of public are freely ad¬ 
mitted, festivals are celebrated in a certain manner, 
and the like lead to the inference that the temple is a 
public one, and the inference is not rebutted by the 
fact that a particular mode of worship is followed, 
that management follows a particular line of descent 
in the puiari family, etc.- {Abdur Rahim and Oldfield^ 
/ iS PURAVIYA GOUNDAN V. POONACHI GOUNDAN. 

62 I. C. 656 : 40 M. I. J. 289. 

-S. 92—Religious trust—Suit by trustee to re¬ 
cover amount due. 

A suit by a temple trustee to recover the amount due 
by deft, under the terms of the trust cannot be main¬ 
tained without leave as the suit is not exempt from 
S. 92. r, P. Code or S. 18, Religious Endowments Act. 

and Kumaras7vanti SastrtY 
SUNDARESA PILLAI. 

C. 911: 14 L. W. 238. 


{.Ayling. Coutts-Trotter 
//.) SaMINATHA PILLAI v. 

29 M. li. T. 267: 62 1. 
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- -S. 92— Religious trust— Suit by chela of viutt 

for possession of office and emoluments—Forfeiture of 
office by feigning mahant. 

Where the chela of an asthal claims possession 
the oflice of a mahant and of the properties of the as¬ 
thal in his own right alleging that the reigning mahant 
has forfeited the office by contracting a marriage and 
other irregularities, the suit is not one falling within the 
scope of S. 92 , C. P. Code, and the sanction of the 
Advocate-General is not necessary therefor. (^Das and 
Bucknili, //.) MaHANT RAGHUNATH DaS v. SHEO 

Kumar Misser. a. I. R. 1923 Pat. 309. 

Removal of Trustee. 

-S. 92— Removal of trustee — Grounds of — 

Hindu temple. 

The Dharmakarta holds the position of a trustee and 
as such on assertion of private ownership in tru.st pro¬ 
perty and falsification of accounts, he is liable to be 
removed. {^Lord Shaw.') SRINIVASA ChaRIAR v. 
EVALAPPA MUDALIAR. 43 M. L. J, 536 r 

31 M. L. T. 1: 49 I. A. 237 : 
24 Bom. L. R. 1214; 21 A. t. J. 250; 27 C. W. N. 317 ; 
36 C.L.J. 524: L. R. 3 P. C. 213: 45 M. 060 : 68 I. C. 1: 

16 L. W. 247 ; A, I. R. 1922 P. C. 325 (P. C.). 

' ■ - -■S. 92— Removal of trustee—Mutwali — Found- 
er of trust — Retnoval—Pcnoer of Court. 

The Court will be guided solely by considerations of 
the welfare of the trust and will not hesitate to remove 
a trustee who has purchased the trust property or con¬ 
curred in a breach of trust or has wrongfully alienated 
trust property or has been guilty of wanton waste and 
neglect of duty or shows a total lack of capacity to 
manage and has from old age left the management in 
the hands of incompetent persons. This is so even 
where the mutwali was the founder of the mosque. 21 
M. 10 ; ( 1918 ) M. W. N. 552 Ref. {Afuherfee and 
//.) JOYGUNNESSA BlBI V. 

Mamed Promanik. 28C. W. N.781: 

81 I. C. 850: A. I. R. 1924 Cal. 1024. 

.. . - —s. 92— Rem(A>al of trustee — Managers putting 

forth absolute and adverse title in themselves must be 
removed. 

Where the managers vigorously contested the suit 
and put forward and tried to establish their own ad¬ 
verse and absolute title to the waqf property they were 
held liable to be removed from the management of the 
waqf. {Harrison and Zafar A/i, HaRJI MaL v. 

Devi DITTA Mal. 4 Lah. 364; 77 I. C. 398 • 

A. I. R 1924 Lah. 107 

- --S. 92— Suit for removal of defendant from 

office of Paiuiara Sannadhi and for framing a scheme 
for mutt—Death of defendant petuiing—Cause of action 
if survives as regards relief for framing a scheme 
—Res judicata— Opinion in interlocutory Proceedings 
not necessary for disposal of same if. 

Pending a suit under S. 92 , C. P. Code, for the re¬ 
moval of the defendant from the office of Panclara 
Sannadhi and for the framing of a scheme in relation 
to the mutt, the defendant died. The question arose 
whether the suit abated even with reference to the 
second reUef prayed for, namely, the framing of the 
scheme. - Held, that it did not and that the cause of 
action survived against the representative of the decea¬ 
sed defendant for the purpose of framing a scheme. 

The two’reliefs are distinct, though the second relief 
is to a certain extent dependent on the first, because it 
is necessary to allege a breach of trust in order to con¬ 
stitute the necessary cause of action. 

Held, further, that the question was not res judicata 
by reason of the opinion previously expressed by the 
High Court in an application for the appointment of a 
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receiver in the suit, the opinion being to ^ the effec^ 
that the prayer for a scheme was not an independen 
relief asked for, but was only incidental to the prayer 
for removal of the defendant. {Phillips and A rishnan, 

/J.) arumuga Thambiran V. Namasivava Pan- 
DARASANNADHI. 48 Mad. 688 : 49 M L. J. 324. 

(1925) M. W. N. 669 ; 22 L. W. 130. 

__S. ^2 — Rem(ri'al of trustee ■ Evidence not insti- 

fying removal—Trustee may be remot'ed if the inte¬ 
rest of institution is being served. 

Once a person accepts an office of trusteeship the 
one governing consideration in his mind, the ruling 
motive for all actions, the one principle by reference to 
which all his acts should be determined, is the interest 
of the institution and that alone. Persons who, though 
holding a fiduciary position, allow their actions to be 
prompted by any other considerations, motives or prin¬ 
ciples are as much guilty of breach of trust as persons 
who may be found actually guilty of misappropriating 
property belonging to the trust. Even though the evi¬ 
dence in a case against the trustees may not be suffici¬ 
ent to warrant, generally speaking, their renjoval from 
office on the ground of misconduct or negligence, still 
their removal may be ordered, if, in the opinion of the 
Court, such removal is necessary in the interests of the 
trust to be administered. Lettersted v. Broers, (i 8 '^ 4 ) 9 
A. C. .371 Foil. {Kumaraswami Sastri.Madhavan Nair 
and Sf'inivasa Iyengar, JJf) S. VEERARAGHAVA 

Achariar V. V. Parthasarathy Iyengar. 

(1925) M. W. N. 505 : A. I. R. 1925 Mad. 1070. 

-S. 92— Removal of trustee—Tetnple — Trus- 

lees who have not misappropriated any funds and xoho 
are interested in maintaining temple should not be re^ 
moved. 

" When it is not proved that the defendants have mis¬ 
appropriated any of the temple income, and when it is 
found that they are as much interested as any one else 
in maintaining the temple worship, it will not be for 
the benefit of the trust to remove them from office and 
put strangers who have no such interest in their place. 
1923 Mad. 163 Foil. {spencer, O. C. J. and Srini¬ 
vasa Iyengar, JI) A. V. N. RamaSWAMI v. V. M. 
MUITUKaRUPPAN. a. I. R 1925 Mad. 1011. 

-S. 92— Removal of trustee—Stranger as a 

Receiver. 

In a suit under S. 92 the Court has power to appoint 
a receiver and take the management of the temple 
out of the hands of the trustees appointed by the 
Temple Committee pending the disposal of the suit 
even though there is no prayer for his removal and 
though he cannot be removed except on a proper en¬ 
quiry. {Oldfield and Ramesam, JJl) C. KUPPU- 
SWAMI MUDALIAR v. Y. SUERAMANIAM CHETTIAR. 
41 M. L. J. 545 : 16 L. W. 927 : (1923) M. W. N. 75 : 

68 I. C. 565 : A. I. R 1923 Mad. 224. 

■ S. 92 —Removal of trustee—Failure to keep 

accounts—Doubt as to existence of trust. 

Where there is considerable doubt as to whether there 
is a trust in respect of certain properties, the omission 
of the alleged hereditary trustees to maintain proper 
accounts without any wilful default on their part is no 
ground for their removal. ( 1918 ) M. W. N. 786 Foil. 
{Spencer and Dei'adoss, JJ.') JAKKAM ReDDI SeSH- 

ADRi Reddi V. Sir S subramania Iyer. 

16 L.W. 839 : 74 I. C. 35 : 32 M. L. T. 89 : 

A. I. R. 1923 Mad. 163. 

■■ S. 92 —Removal of trustee—Grounds for — 
Arekaka and trustee same individual—Committee of 
superz'ision. 

The mere fact that the hereditary trustees of a 
temple are also its arehakas is no ground for their 
removal though it is not desirable that the two offices 
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shoukl be combineti in the same individual. It is 
pov'iible to appoint a committee or some other autho¬ 
rity to supervise their management. Where the here¬ 
ditary ..rrJiai'a trustees of a Hindu 'I'emple have long 
been acting />o/ia fide in the belief that they were 
tile onners of certain lands subject to the performance 
of services to the deity and have been appropriating 
the Surplus incou e of the lands, they are not liable to 
removal. { Af'dnr Ra/iim and Mooru\ J J MUTTEYI 
SHINIVASACHARVULU V. DIN'AVATI PRATYANGA 
Hao. 64 I.C. 816 : 30 M. L. T. 101 (H. C.). 

Eight to sne. 

-S. 92— Ki^hl to sue — Plaintiff's ahsenct' of 

into re it in trust — Adifocate-Ceneral's written consent 
is useless. 

'I'he Ad\ t)cale*Gen eral’s written consent will not 
entitle a party to sue unless the latter has an interest 
in the trust. {Sir John lidf^e.) VaIDYANATHA 
Avvar.v. Swaminatha Ayyar. 

35 M. L. T. 189 : 47 Mad. 884 : 22 A. L. J. 983 : 
L. R. 6 P C. 17 : 26 Bom. L R. 1121 : 40 C. L. J. 454 : 

29 C. W. N. 154 : 51 I. A. 282 t 20 L. W. 803 : 

(1924) M. W. N. 749 : 82 I. C. 804 : 
A. I. R^19^ P. C. 221 (2) : 47 M. L. J. 361 (P.C.). 

---—S. 92— Right to sue — Descendants in female 

hue from founder of charity luwe “ interest ” there- 
in although they arc not direetly benefited thereby. 

I^escendants in the female lin(i from the founder of 
the charity have an “ interest ” therein within the 
meaning of S. 92 although they may not directly olitain 
any lienefit from it. {Sir John Edge.) VaIDYa- 

natha Ayyar jc Swaminatha Ayyar. 

35 M.L.T. 189 : 47 Mad. 884 : 
22 A.L.J. 983 : L. R. 6 P. C. 17 : 26 Bom. L. R. 1121 : 

40 C. L. J. 454 : 29 C. W. N. 154 ; 51 I. A. 282 : 
20 L. W. 803 : (1924) M. W. N 749 : 82 I. C. 804 ; 
A. I. R. 1924 P. C. 221 (2): 47 M L. J. 361 (P. C.). 

S. 92 C1) (e)— Right to sue — Share in the 
offerings—Scheme already framed. 

A suit by hereditary puiari for a share in the offer¬ 
ings made 10 a deity falls under S. 92 ( i ) (c) ; but 
where a scheme has already been framed in respect of 
the propeity, the suit is not maintainable and the 
right procedure is to apply to the Court forming the 
scheme to give directions to the application of the 
fund. {Shah and Crump, J J.) SaKHARAM DaJI 
OaNU KaGhu. 45 Bom. 683 : 60 I. C. 924 : 

23 Bom. L. R. 125. 

S. 92-— Right to sill — Worshippers in a Sikh 
Dfiartnsala can sue ttndei S. 92 . 

In the case of a temple or a mosque as well as in 
the case of Dharmsalai persons entitled to attend there 
for purposes of worship are beneficiaries and mast as 
such be held to possess a sufficient interest to support 
a suit under S. 92 of C. P. Code. Opinion of Abdur 
/. in 42 Mad. 360 Foil. {Abdul Raoof and 
Harrison, //.) NaRINJaN SINGH v KIRPAL 
Singh. ^ ^ 5 Lah 465 : A. I. R. 1925 Lah. 189 (2). 

^ ' “S- 92 Right to sue — .Members of caste — 

‘ Interest ^^—A/eantug^ of. 

It is impossible to define with any degree of accu¬ 
racy what e.xactly constitutes an interest as contemplat¬ 
ed in S. 92 of the Civil Procedure Code. It need not 
be a direct interest in the sense that only a beneficiary 
can institute a suit but it must be a real substantial 
and existing interest. Where a trust provided for the 
maintenance of the widow and orphans of a certain 
caste and dedicated a building for the use of pilgrims 
as a Dharmsala held, a suit by some members of 
the caste living in the .Mohalla in which the institution 
was situated could maintain a suit. {Broadway and 
Harrison, //.) MURLIDHAR v. SULTAN SiNGH. 
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73 I. C. 302 : A. I. R. 1923 Lah 61 ft 
Right to sue—Interest—What is- _ 
Residence in the neighbourhood — i^farriages celebrated 
in the temple -Occasional worship—If sufficient — 
Prior suit by trustee to recover possession'of lands from 
archokas—Decision against trustee—If res judicata 
in suit by relators. 

In a suit under S. 92 , Civil Procedure Code, the 
question whether the plaintiffs have an interest in the 
trust or not is a pure question of fact. Where the 
plaintiffs live within 2 or 3 miles of tne suit temple 
and the temple owns lands at their place of residence 
and the evidence shows that persons belonging to their 
village attend the temple on important occasions and 
perform their marriages there, they are persons ‘ ii^. 
terested ” within the meaning of S. 92 . The mere 
circumstance that the plaintiffs do not habitually re¬ 
sort to the temple is not sufficient to debar them from • 
exercising the right under the section. 42 Mad. i 6 o- 
47 Mad. 884 (P. C.) referred to. Wherein a prior 
suit by the trustee of a temple to recover possession 
of certain lands from the archakas, a decision is given 
after a real and genuine contest that the lands do not 
belong to the temple but to the archakas, it is res 
ludicaia in a subsequent Suit filed by relators under 

S. 92 . Civil Procedure Code, for recovering possession 
of the same from the.same archakas. {Venkatasubba 
Rao and Madhavan Hair, JJ.) KaSTURI Nara- 
SIMHA SuRYANARAYANA V. LaKSHMIN ARASIM- 
ham. 49 M. L. J. 746 : (1926) M. W. N, 40 • 

A. I. E. 1926 Mad 267. 
9 . 02 Right to sue — 'Pe>nple~-Sckeme suit 
—Contributing to funds of temple and worshipping at 
temple entitles one to sue — Joinder of one who is not 
entitled does not affect others. 

In a scheme suit in respect of a temple a person 
who has contributed to the funds of the temple and 
is a worshipper at the shrine has sufficient interest to 
be plaintiff. Joining a person not entitled to sue does 
not affect the right of others who are entitled to sue. 
{Spencer Offg. C.J. and Srinivasa Iyengar, J.) A,V. 
M. Kamaswami V. V. M. Muthukaruppan. 

A. I. R. 1925 Mad. lOU, 
S. 92— Right to sue — Trustee can be a 

plaintiff. 

\ trustee is a person interested in the trust, and 
there is nothing in S. 92 to prevent hi« being a plain¬ 
tiff. ( 1919 ) M. W. N. 522 Foil. {Wallace and 
Madhavan Hair, JJ.) T.A. KaLAKRISHNA ODAYAR 
V. JAGANNADA CHARIAR. 48 M. L. J. 534 : 

87 I. C. 194 : A I. R. 1923 Mad. 820. 

-S. 92 —Public trust — Evidence—DevaJayam 

—Description of luam as — Effec.—Schtme suit for and, 
for removal of tiustees—Decree in plaintifps favour 
owing to default of prosecution of defence --Setting aside 
of — Jurisdiction — Scheme—Decree for, when granted. 

Whether or not the word “ Devadayam ** implies 
a public endowment, there is no doubt that the use of 
the word “ Devadayam ” is a very strong piece of evi¬ 
dence that the inam in connection with which the 
word is used is a public endowment. 

Held, on the evidence, that the institution in ques¬ 
tion was a mosque. Where, in a suit for framing a 
scheme for a mosque and for removal of the defend¬ 
ants from their trusteeship, it appeared that the 
defendants had not applied the inam granted for the 
mosque in the proper manner and that they had deni¬ 
ed the title of the mosque to the inam, held, that th^ 
defendants ought not to be allowed to continue to 
manage in the same way as before and that it was 
necessary to frame a scheme for the man.agement of 
the trust. 
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Qttacre : Whether when in such a suit a decree is 
given in favour of the plaintiffs owing to the failure of 
the defendants to prosecute their defence, the Court 
has jurisdiction to revise its original order {Phillips 
and Venkotasifbba Rao^ JJ.') Pik PACHA SaHKR t'. 

Mahomed Ruhimuddin Sahek. 46 m. L. J. 245 : 

19 L. W. 174 ; (1924) M. W. W. 217 : 77 I. C. 777 : 

34 M. L. T. (H. C.) 347 ; A. I. R. 1924 Mad. 491. 

-S. 92 —'‘'‘Persons having ati interest in the 

trust —Insertion of—Object of Legislature—Temple 
public—Interested persons—Alahomcdan worshippers 
in a mosque. 

The object of the Legislature in inserting the words 
“ Persons having an interest in the trust ” in S. 92 
was to prevent people interfering by virtue of the sec 
tion in the administration of charitable trusts merel}' 
in the interests of others and without any real interest 
of their own. Reasons why the word “ direct ” which 
occurred in S. 539 of the Civil Procedure Code of 1877 
was omitted in subsequent Codes. Public'Hindu 
temples are/'< 7 r/V to be taken to be dedicated for 
the use of all Hindus resorting to them. To hold that 
the bare possibility, however remote, that a Hindu 
might desire to resort to a particular temple gives 
him an interest in the trust will defeat the object with 
which the I.egislature inserted those words in the sec¬ 
tion. Mahomedans wdio woi-ship regularly in the 
mosque of a village have a direct interest in the trust 
relating to the mosque. i^Sir John Edge.') VaIDVA- 
NATHA AIYAR 7 -. SWAMINATHA AIVAR. 

47 Mad. 884 : 3a M. L. T. 189 : 

(1924) M. W. N. 749 : 26 Bom. L. R. 1121 : 

22 A. L. J. 983 : 20 L. W. 803 : 40 C. L. J. 454 : 

29 C. W. N. 154 ; 1 0. W. N. 617 : 82 I. C. 804 : 

10 0. & A.L.R. 1076 : A. I. R. 1924 P. C. 221 (2): 

47 M. L J. 361 (P.C.) 

--S 92 —Right to sue —‘ If!tercst ’— Aleaning, 

of. 

The fact that the plaintiffs belong to the family of 
the founder and are entitled to succeed to the proper¬ 
ties thereof under certain contingencies would natural¬ 
ly give them an ‘ interest ’ so as to enable them to 
bring a suit under S. 92 of the Code, 42 M. 360 , Dist. 
(Abdur Rahim a7id Burn, //.) VaTTHYANATHA 
AIYAR V. TYAGARAJA AIYAR. 68 I. C. 631 : 

41 M. I. J. 20. 

See On Appeal. 47 M.L.J. 361 : 47 M. 884 (P.C.). 

-S. 92— Right to sue — JVorshippers — ^fahant, 

if a trustee—Right to remove Mahant from his ofpcc 
of trttstee—Jurisdiction of Civil Court. 

Worshippers at a temple are persons having an in¬ 
terest in the religious trust and are entitled to sue 
under S. 92 , C. P. Code. A mahant is a trustee and it 
is competent to a Court in a suit under S. 92 , C.P Code, 
to remove him from the control of a religious or chari¬ 
table endow'ment, though it cannot interfere with his 
special functions as mahant. {l^azir Hasan and 
Heave, A.J.Cs.) SaRABJIT BHARTI z/ BaBU GaURI 
l^ATH KaKaJI. 10 0. & A, t. R. 1 : 10 0. L. J. 619 : 

80 I. C. 674 : 27 0. C. 149 : A I. R. 1924 Ondh 261. 

S. Right to sue—A mere 7vorshipper can¬ 

not sue for possession of trust properties. 

In respect of properties which form part of a public 
trust, a mere worshipper cannot have tbe right of suit 
to obtain possession of the properties. He has no 
right to sue for any of the reliefs mentioned in S. 92 
of the Civil Procedure Code except in the manner pre¬ 
scribed by that Section. (Case-law referred to.) 
Kffeald and Chari, JJf) Saw Durmay v, BaGGaH 
Singh. 3 Rang. 213 : A. I. R. 1925 Rang. 294. 

.Sanction. 

S. Sanction—Sanction granted for otte 


C. P. CODE (V OF 1908), S. 92~Sanction. 
hind of suit. 

A sanction granted for a suit under S. 92 means any 
suit which may be raised under that section and it is 
not confined to one of the species of suits that could 
be raised on the application. (Lord Dunedtn.)- 

KaJa anand Kao v. Ramdass Dadukam. 

48 Cal. 493 : 13 L.W. 318 : (1921) M. W. N. 24 : 

17 N. L. R. 37 : 2-5 C. W. N. 794 : 62 I.C. 737 : 

30 M. t. T. 194 : 48 I. A. 12 C.). 

-S. 92— Sanction — Ilukdars of a temple- Per¬ 
sons in lorongful possession—Suit for accoitnts aftd 
directio 7 is — A’ecessity for sa 7 iction. 

The plaintiffs alleged that they and defendants ii 
and 12 were really the Hukdars or some of the Huk- 
dars in the income of a Hindu temple and that defen¬ 
dants Nos. 1 to 10 had been managing wrongfully and 
appropriating the proceeds of the temple. After refer¬ 
ring to their Huk to appropriate the proceeds of the 
temple they claimed a declaration that they and defen¬ 
dants Nos. II and 12 were Hukdars of the temple, an 
account of the income received by defendants Nos. i 
to 10 and an order that the defendants should make 
over the income received by them to the plaintiffs. 
Held, that the suit involved an enquiry into and the 
taking of the accounts of the public trust and that it 
w'as not maintainable svithout the sanction referred to 
in S. 92 . {^Shah, O.C. J. and Fawcett, J.) NaRAYAN 
V. VaSUDEO. 26 Bom. L. R. 950 • 

A. I. R. 1924 Bom. 518. 

-S. 92 — Sa/ictio 7 i obtaitied for so 77 ie reliefs — 

Other reliefs joitied 

Where plaintiff’s suit asks for some reliefs sanc¬ 
tioned by Collector and others not so sanctioned, the 
whole suit should not be dismissed. It must be tried 
so far as the relief sanctioned by the Collector is con¬ 
cerned. {Macleod, C.J. and Cru 7 np, J.) SaKHaRAM 
Balwant v. Laxman Trimbak. 

A, 1. R. 1923 Bom. 428. 
—— S. 92, 0. 1, R. 8— Sa 7 tctio 7 i — Public pathway 

—Suit for declaratioti a 7 id i 7 iftt/ictio 7 i. 

The suit for declaration and injunction of pathway 
is one to which O. i, R. 8 is appropriate if the Court’s 
permission is taken, the recourse to the Advocate- 
General being unnecessary. (Panton, J.) HaRISH- 

chandra Saha v. Paran Nath Chakravarty. 

69 I. c. 910 : 26 C. W. N. 587. 

—Ss. 92 and ^%^Satictio/i-~S 7 iit otnitting some 
reliefs for which sa/ictton was obtained—Steit not 
mai/ttainable. 

Where sanction wa.s obtained from the Collector 
under S. 93 , C. P. Code, to file a suit not only for re¬ 
moving the trustee, but also “for declaring the aliena¬ 
tions made by him null and void” and for recovering 
the trust properties from the alienee, but later the 
plaint omitted the two latter reliefs and asked only for 
the removal of the trustee, who was made the sole de¬ 
fendant in the suit : 

Held, that since the reliefs asked for, in the plaint 
did not precisely correspond with the reliefs mentioned 
in the sanction order, or, in other words, since the suit 
instituted differed from the one, for which sanction', 
w^as given the plaint should be rejected, ii M. 148 
Foil. (Madhavan Hair, J.) MOHIDEEN SaHEB v. 

Chinna Fakruddin Sahib. 21 L. W. 7i: 

85 I. C. 1045 : A. I. R. 1925 Mad. 636. 

--S. 92— Sanction — Suit against eo-trustee for 

Joint possession, sche 7 ne atid accounts—Sanction /tot 
necessary. 

No sanction is required for a plaintiff suing as a 
trustee for obtaining a decree for an account against 
his co-trustees. (Ayling, O.C,J-^ Oldfiet'd, Humara- 
swami Sastri, Ramesa/n and Odgers, JJ.J APPANNA 
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POKICHA r . NakASINGHA PORICHA. 15 L. W. 18 : 

30 M. L. T. 1 : 43 M. 113 : 69 I. C. 304 : 

(1921) M. W. N. 833 : 

A. I. E. 1922 Mad. 17 : 41 M. L. J. 608 (F. B.). 

- S. 92 — Sanrtion— Snu by trustee against co¬ 
trustee for accounts. 

\ suit by a trustee against bis co-trustee for accounts 
of management is a suit coming within S. 92 , C. P.C., 
and sanction of the Ailvocate-General is necessary for 
the suit. (^Sadasi'n Aiyar and Coutts-Trotter, J J.') 
<iOVINDAS AMI KADAVAKAN r-. K AL lA PERUM AL. 

(1922) M. W. N. 83 : 66 I. C. 837 : 16 L. W. 155. 

-- S. 92 —Sanction — Suit by one trustee against 

anot/icr for accounts. 

A suit by a trustee or trustees of a public charitable 
or religious trust against a co-trustee for accounts and 
for <ielivery of account books and other papers tloes 
not fall within section 92 of the Code of Civil Proce¬ 
dure and may be brought without the sanction of the 
Advocate General. 40 IJ. 539 Foil. 41 ; M. 113 and 22 
H. 496 Kef. (A’otn'a/ and Prideaux., A-J.Cs.^ AVUB, 
KaREEM r, JaKKAR. .AYUB. 6 N. L. J. 209 : 

74 I. C. 45 : A. I. R. 1923 Nag. 298. 

- ^S. 92 — Sanction—Sanction to file suit against 

some defendants not obtained. 

.\ suit under S. 92 for declaration and injunction and 
settlement of a scheme in relation to certain immove* 
able property which was alleged to be makf and de¬ 
dicated to the Imams of Islam was filed with the pre¬ 
vious sanction of the CY.)llector of Karachi, in the 
names of two persons as plaintiffs against J and A, 
sons of M, who are refeired to as his heirs and legal re¬ 
presentatives. Hy their written statement rlefendants 
alleged that the property in question originally belong- 
e<l to M and that on his death it became the absolute 
property not only of his sons, the two defendants, but 
of his other heirs, who were not specifically named in 
the written statement but their names were supplied 
later to the plaintiff’s pleader who consented to their 
being brought on the record as co-defendants and ap¬ 
plied for amendment of his plaint which was granted, 
beyond this, the plaint underwent no alteration in any 
shape or form. I'he sanction of the Collector was 
however not obtained prior to the application for this 
amendment. Summonses were issued to the newly add¬ 
ed defendants who appeared and adopted the sameWrit 
ten .statement as filed by the original defendants. 
When the suit came on for hearing the defendants 
contended as a preliminary point, that as the sanction 
of the C'ollector had not been obtained prior to the 
amendment of the plaint by the addition of the eight 
<Iefendants referred to above the suit should stand dis- 
mi.ssed, as not being a suit sanctioned by the Collector. 
field, that the original sanction given by the Collec¬ 
tor to the institution of the suit substantially authoris¬ 
ed the plaintiffs to sue for a declaration that certain 
immoveable property w as loakf and for an injunction 
against all that claimed an interest therein, and the 
mere absence of names of some of those interested in 
the property does not invalidate the sanction already 
granted or necessitate a fresh sanction before the in¬ 
terested parties could be brought on the record. 36 
bom. 168 Dist. {Raymond, A. J. C.) SAVED BaCHaL 
Shah v. Juma shah. 16 S. L. R. 221 : 

A.I.R. 1923 Sind 35. 

Scheme. 

- S. 92 —Scheme — Alteration of—Pozver of 

flourt. 

Where a Court has sanctioned a scheme for the ad¬ 
ministration of a religious or charitable trust the Court 
can vary the scheme from time to time according to 
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the exigencies of the case. \ clause in a decree setti 
ing a scheme giving liberty to the persons interested to 
apply from time to time for modification of the scheme 
if nece-sary doe.s not entitle the Court to vary the rules 
of .succession to the office of high priest which had 
been determined in the suit according to ancient usage 
and custom. A variation in this respect cannot be said 
to be a modification within the meaning of that clause 
{Mookeriee and Rankin, y/.) MANADANaNDA Jha 
7'. Tarakananda Jha. 37 C. L. J 281 

76 I. C. 220 : A. I. R. 1924 Cal. 33o' 
- ^S. 92 — Scheme—SVo express provision for re¬ 
moval of trustee—Remedy only by way of suit and not 
by ~vny of application. 

Where a scheme does not provide expressly for the 

removal of a trustee, a petition for his removal does 
not lie. The remedy is only by way of a fresh suit. 

{spencer and Madhavan tVair, J J .') SiVAN PilLaI 

z/. Venkateswara Aiyar. 22 l. w. 790 

- S. 92— Scheme— Powers given under—Order 

of Court in exercise of these powers, whether an order 
in execution and as such appealable under S. 47 
SiVAN PIELAI V. VENKATESWARA AIYAR. '' 

22 L. W. 796. 

- S. 92 —Scheme — Ilmdu temple—Grant of 

land—Lands burdened 7vith service—Absolute grant to 
temple—Dealing by trustees—Evidentiary value of 
Scheme—Framing of—Provision for permanent fuper- 
7 'ision and control by Court—Undesiraldtity of. 

Where the que.stion was whether a certain land was 
granted to a Hindu temple as an endowment or to cer¬ 
tain .Krehakas (who were also its trustees) burdened 
with the service of maintaining the worship of the 
temple, held, that having regard to the inam title 
deed describing the lands as “Devadayam” and the 
other documentary evidence in the case the lands 
were granted to the deity as an endowment and not to 
the -Archakas. The evidence of user and enjoyment, 
however long uninterrupted and unquestioned, would 
be evidence of the grant only in the absence of any re¬ 
liable or cogent evidence with regard to the terms of 
the grant itself or in the case of any ambiguity in the 
grant. The fact that during a long period of time the 
.\rchakas dealt with the properties as if they were 
their own.and partitioned them amongst themselves is 
not of much evidentiary value in the absence of any 
parties or persons interested in setting up the rights of 
the temple as distinguished from the Archakas. A 
scheme framed under S. 92 of C. P, Code for a 
Hindu temple providetl inter alia for vacancies 
in the office of trusteeship being filled up by the court, 
for the appointment of an auditor by the court annu¬ 
ally, and for the court sanctioning mortgages or leases 
of temple properties and a further clause gave general 
liberty to apply to the court with regard to any matter 
arising out of the scheme or modifications there¬ 
of. Held that the provisions were objection¬ 
able both in principle and in practice Courts 
should not assume to themselves the continued 
supervision of institutions for the management of 
which they are called upon to frame schemes.(5'^//r<‘r 
and Srinivasa Aiyangar, J J.') NaRAYANAMURTHI 

V. Achayya Sastrulu. 47 M. L. J. 714 : 

20 L. W 687 : A. I. R. 1925 Mad. 411. 

-S. 92 and 0. 22, R. 3 — Scheme Suit — Appeal — 

Death of one of the relator appellants — Effect of — 
Abatement. 

Where during the pendency of an appeal against 
a decree in a suit under S. 92 , C. P. Code, 
one of the plaintiff-appellants dies there is no abate¬ 
ment resulting from such death. 40 M. 110 : 41 M. 
237 followed. 37 All. 296 at 298 dissented from. An 
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application for dismissal of the appeal on the ground 
the appeal had abated by reason of such death does 
not come within the scope of O. 22 , R. 3 , C. P. 
Code. (^Spencer and Srinivasa Iyen.^ar^ /J^) 

Sayyed Gulam GouseSha Sahib Kadiri v. Dost 
MUHAMMAD Khan Sahib. 47 M. L. J. 745 : 

20 L.W. 882: A.I.R. 1925 Mad. 244, 

-——’S. 92 —Scheme tinder^ is to be interpreted like 

em Act-, and where District Court is referred to it is 
not the person but the trihufial that is meant. 

No distinction can be drawn between the interpre¬ 
tation of an Act, and that of a scheme under S. 92 , 
C. P. Code. District Court in such a scheme 
means not the person but the tribunal. {^Oldfield and 
Venkatasubba Rao^ //.) M. RaNGANATHA v. KRISH- 
NASWAMI. 47 M. 139 : 18 L. W. 237 : 

(1923) M. W. N. 664 : 76 I. C. 189 : 

A. I. R. 1924 Mad. 369. 

-S. 92— Scheme—Remedy not asked in suit but 

._given in the Scheme cannot be or need not be asked in 
execution and order thereon is not appealable under 
S. 47. C. R. Code. 

When the relief asked for and granted was the 
scheme alone, there is no reason for holding that the 
further remedy provided in the scheme need or can be 
asked for execution of the decree or that the order 
granting or refusing it is appealable as one passed 
under S. 47 . When a suit is instituted in the words 
of S. 92 , C. P. Code, to obtain a decree settling a 
scheme the relief must, so far as the suit is concerned, 
be regarded to have been finally given and there re¬ 
mains nothing to obtain by way of execution. ( 1923 ) 
M. W. N 133 and ( 1923 ) M. W. N 78 , Foil. ; 24 B. 
45 , Diss. {^Oldfield and Venkatasubba Rao, /J.) M. 
RANGANATHA V. Krishnaswami. 

47 M. 139 : 18 1, W. 237 : (1923) M.W.N. 664 : 

75 I. C. 189 : A. I. R. 1924 Mad. 369. 

S. 92 — Scheme — Kattal ai s — Management — 
Right to frame a scheme. 

A scheme should be framed where there has been 
gross mismanagement of the affairs of the temple and 
some scheme for the co-ordination of the various 
Kattalais and for some control over the various 
Kattalais in so far as it may ensure the harmonious 
working of the Kattalais, wherever they have to co¬ 
operate, is necessary. It cannot be said that the in¬ 
come of the various Kattalais belonging to a temple 
could be mixed up and utilised for all the purposes of 
the temple indiscriminately. These trusts are 
somewhat analogous to temple service inams, 
just as the latter are different from inam 
properties belonging to a temple, being granted 
to ofiice holders on condition of rendering 
services in a temple and do not belong to the idol, 
though the idol may be interested in the rendering of 
the services. Similarly the incomes of the Kattalais do 
not belong to the idol though the idol is interested in 
the proper performance of the distinct duties attached 
to each Kattalai. A Kattalai is a distinct endowment 
“under a separate trustee to which specific items of 
expenditure are assigned as legitimate charges to be 
paid therefrom.” Where there are numerous Kattalais 
a scheme has to be framed which will ensure the 
harmonious working of the Kattalais, when they have 
to co-operate in the Pagoda service, and prevent the 
embcMlement of the funds of the Kattalai or their 
•diversion by the trustees contracting debts. It is 
■very necessaiy that the scheme should contain strin¬ 
gent prohibitions against the borrowing or lending of 
money by the trustees from or to the trust funds, or 
from one Kattalai to another Kattalai. The prepara¬ 
tion of a budget, the proper keeping of accounts in 
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which the income and expenditure of the Kattalais 
may be separately shown and the periodical audit of 
those accounts are matters most essentially to be pro¬ 
vided for in the regulations in order to fix the trustees 
with responsibility for the due performance of their 
trusts and to avoid waste and indebtedness. The need 
for supervision and co-ordination by a controlling and 
inspecting body is also apparent. {^Spencer and 
Ramesam, /y.) MaNIKKAVACHAKA DESIKA GnaNA 
Sambanda Pandara S.ANNADHI V. Vaithii.inga 
MudaliaR. 18 L. W. 247 : 74 I. C. 115 : 

A. I. R. 1924 Mad. 168. 

-S. 92— Scheme—Successive suits — Alaintain- 

ability of—Application for amendment of scheme. 

When a scheme drawn up by a Court contains a 
provision permitting parties or persons interested in 
the religious institution to apply to the Court for direc¬ 
tions and for modifications to be made in the scheme 
already existing ; the proper remedy for defects dis¬ 
covered in the original scheme is to apply by petition 
: to the Court that framed the scheme and not to file 
a regular suit: Quaere Whether Courts have inherent 
powers to alter schemes without a fresh suit being 
brought for the purpose when there is no provision for 
alteration in the scheme t 24 B. 45 : 43 I. C. 772 Ref. 

The .Here fact that in a prior suit a prayer for the 
settlement of a scheme was not granted will not pre¬ 
vent a renewed attempt being made by a suit to have 
a scheme framed when the occasion arises at a later 
date. 36 M. 364 : 37 C. 870 Ref. (Spencer and 
fCrishttan, //.) GOVINDASAMI NaIDU V. UCHAPPA 
GoundaN. (1922) M. W. N. 477 : 70 I. C. 579 : 

A. I. R. 1922 Mad. 413. 
-S. 92— S'‘heme — Afo limitation. 

Where a suit is brought by plffs. not in assertion of 
their individual rights but on behalf of the general 
public who are interested in the institution for the set¬ 
tlement of a proper scheme of management of the 
charities and for other relief there is no bar of limita¬ 
tion. (Spencer and Devadoss, //.) GOPU NaTARAJA 
CHETTY V. RaJAMMAL. 43 M L. J. 448 : 

(1922) M. W. N. 464 : 31 M. L. T. 125 (H. C.) : 

16 L. W. 122 : 69 I. C. 15 : A. I. R. 1922 Mad. 394. 
-S. 92— Scheme — Relief under Rel. Endow¬ 
ments Act — S. 14 differs from S. 92 C. P. Code — 
Scheme can be made only u7tder S. 92 , C. P. Code. 

The reliefs granted under S. 14 of Act XX of 1863 are 
slightly different from those accorded under S. 92 of 
the C. P. C. The power of appointing a new trustee 
and of making a scheme for the administration of the 
property is restricted to S. 92 only. (Mullick and 

Ross, yy.) Diljan Ali v. Akhtar Begum. 

1925 P. H. C. C. 194 : A. I. R. 1925 Pat. 544. 

-S. 92 —Scheme -- Framing of—Powers of 

Court—Necessity for scheme—Arrajtgements made by 
the fotmder — Decree—Form of. 

There is no warrant for the proposition that the 
Court in framing a scheme under S. 92 , C. P. Code, 
had no power to depart from the arrangement contem¬ 
plated by the author of the trust. The institution of a 
suit under S. 92 , C.P Code, attracts the jurisdiction of 
the Court and the Court has complete power to make 
such appointment as it considers proper in the circum¬ 
stances even though such appointment may involve a 
departure from the arrangement contemplated by the 
author of the original constitution of the trust. There 
is no legal restriction in the power of the Court ; but 
although there is no restriction the Court ought not to 
depart from the arrangement contemplated by the 
settler except for a very strong reason. The mere 
fact that the trust deed does not contemplate a scheme 
does not mean that a scheme should not be framed 
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ill the ease if (he Court thinks that one is 
necessary. In a suit for the administration of a public 
trust it is necessar\ tliat the decree should give liberty 
to the parties to apply. I'he effect of making such 
a provision is that the suit is kept alive and it is 
pos**il)le for the parlies to take the direction of the 
Court from tim(- to time and so often as may be 
necessary. (/Ir.f c/ni' RurkniH, y/) M.•\HO^fK^ 
W.AHKBiri'Ss.MN r- .XHB.A.S HIJSS.AIN. 

4 Pat. L. T. 326 : 71 I.C. 280 : A. I. K. 1923 Pat. 420. 

— - S. 92— Si/iCVii' — f^IaJorily of loot'shippeys of 

rortaifi dcftoffunalion ~ .Vuvthcr of trustcfs. 

W here it wa.s found in a scheme suit that the 
tnajority of worshippers were of a certain denomina¬ 
tion. it is fair that a majority of t!ie trustees also are 
from tiiat denomination. {AfoAor/sofi, C. J. o>i<i 
Lcutaii:>it\ y.) Faz.ai. K.AHM.AN Gulam HOSBaIN 
ACHA. 2 Bur. L. J. 208 : 76 I. C. 788 : 

A. I. R. 1924 Rang. 134. 
Scope of. 

-S. 92— of. 

A declaration that the properties specifietl are ~uti(/f 
properties is clearly w ithin S. q 2 . 28 All. 112 Foil. 
{Siilaiman and Boys., yy) KaMKUH GOSHAIN 
Ka.MDUAKI IlHAGA'J . 23 A. L. J. 60l : 

L. R. 6 A. fC V.) 352 : 89 I. C. 40 : 

A. I. R. 1923 AM. 683. 

-— S. 92 —Scope of—Snil for possession of fro- 

pertu's from trustees removed from office. 

S. 92 , C. I*. C ode, does not apply to a suit in which 
plaintiff claims to be appointed as lawful trustee 
and as such seeks to recover possession of the proper¬ 
ties of the trust from the former trustees who are 
alleged to have been properly di.smissed from office 
and wlio are therefore trespa.^sers. (IFo/sA and By-oes, 

yy.) INAVAT Hussain v. Vaiz Mahomed. 

45 A. 33j : L R. 4 A. 142 : 
21 A.L.J. 191 : 71 I. C. 767 : A.I.R. 1923 AM. 319 (1). 
-S. 92 —Scope of — /del—Suit against trespas¬ 
ser on property —Sanction—Afeeessity for. 

A suit by an idol in his juristic capacity against per¬ 
sons who are interfering unlawfully with his property 
or with his income is not governed by S. 92 . C. P. 
Code. It is not a correct proposition to say that an 
idol who is being defrauiled by his lawful guardian or 
trustee might be treated l)y a court of law on the 
footing of an infant and that any person claiming 
a benevolent interest in the foitunes of the said idol, 
would be permitted to maintain a suit in the name and 
as the next friend of the iniurerl idol. {Piggott and 
IVa/sA, yy.) DaKSH.AN I.aL 7 '. Shibji Maharaj 
PiraJMan. 20 A. I. 4.3 A. 215 J. 977 : 

Xi. R. 4 A. 50 : 71 I. C- 420 : A. I. R. 1923 All. 120 

- — S. 92 —Scope cf—^Snit for removal of trustee 

— Prii-atc right to office. 

S. 9 », C. P. Code, provides for the institution of a 
representative suit by the beneficiaries to secure the 
proper administration of a public trust either by the 
removal of the existing trustees or by the settlement of 
a scheme by which the object of the trust can be pro¬ 
perly carried out. A dispute between rival claimants 
to the office of trustee does not fall within the section. 
In order to bring a case within S. 92 , C. P. Code, 
the suit mu.st be a representative one, brought for the 
benefit of the public and to enforce a public right in 
respect of an express or constructive trust upon a 
cause of action alleging a breach of trust or necessity 
foi directions as to its administration against a trustee 
of such express or constructive trust. Such a trustee 
may be a de jure trustee or a trustee de son tort. 
{^Lindsjy and Kauhaiya Laly /y.) PUTTU LaL v. 
DaYA NaND. 20 A.L.J. 712: L.R. 3 A. 456: 44 A. 721: 
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68 1. C. 786: A.I.R. 1922 All 49 n 
-—S. ^2—Scope of^Suit for declaration thn* 

defendants are not trustees of a temple. 

A suit for fl, declaration that defendants are not nr 
perly appointed trustees of a temple and for an iniun? 
tion appropriate to that declaration does not^ fair 
within the purview of S, 92 . (Maeleod, C J a It 
Shahyy) NILKANTH f. KAAtAKRISHNA. 

23 Bom. L. R. 876 : 64 I. C. 3o3 • 46 Poni. 101 

A. I. R 1923 Bom. 67 
S. 92— Scope of — Detcfidatit claiming under 
trust—Plaintiff challenging defendant's appointment 
as trustee—Can sue under S. 92 . 

Where the defendant claims under a trust a suit 
under S. 92 is maintainable even though the plaintiffs 
challenge the appointment of the defendant as a 
tnistee. C. 7 S 9 Foil. (Chotterjec and Chotzner 

yy .) AFtDus Sakook ?■. abdui. Rahim. * ’ 

A. I. R. 1925 Cal. 1106. 

—-S. 92— Scope of—Suit for a declaraticm of 

puhlic right of soa)—Permission of Court obtained 
under O. 1 . P. 8— f'.ffect 

S. 92 . C.P.Code, need not be resorted to where a suit 
for a declarntion of public right of way is filed with 
the permission of t 'ourt cjbtained under O. 1 . R 8 
{Panton. / ) HaKISH CHANDRA SaHA 7'. PraN 
Nath CllAKRAHARI HV. 69 I. C 910- 

26 C. W. N.587* 

- S. Scope of—Suit for possession and 

declaration—Sanction when necessary. 

Where the worshippers of a temple sue for posses¬ 
sion of temple property, the suit is not maintainable- 
as prima fade, it is only the trustee.s who could claim 
that relief. They can however sue for a declaration 
that it is trust property and to such a suit S. 92 will 
not apply. (Broad-way and Abdul Paoofy yy.) 

SaMG Ram BaS.s.ao Mal. 67 I. C. 320 (2): 

1 Lah. L. J, 150. 

-S. 92— Scope of — Sanction of Advocaie-General 

obtained—Procedure under 0.x, P. 8 , need not be 
fof Laved — C. P. Cede, O. i, P. 8 . 

It cannot be seriously contended that the provisions 
of O. I, K. 8 , are not merely of an enabling character. 
The condition precedent to the proper institution of a 
suit under S. 02 .C.P. Code, is the obtaining of the sanc¬ 
tion of the Advocate General and no other condition for 
the maintainability of a«suU is to be found in the Code. 
Previous to tlie amendment of S. 92 (formerly S. 539 
in the previous Code) by the Civil P, C. of 190 S 
no doubt the procedure under O. i, R. 8 (formerly 
S. 30 ) was, in suits instituted otheiAvise than with the 
sanction of the Advocate-General or the Collector, 
deemed necessary ii\ order to render the decree in the 
suit binding on all parties interested in or concerned 
in any manner with the trust But the amendment of 
the law embodied in the pre.sent S. 92 , C. P. Code, has 
obviated the necessity for a representative suit. 
{Kumarasami Sastri., Madhavan Nair and Srinivasa 
Iyengar, yy.) S. VEERARAGHAVA ACHARIAR 

V.Parthasarathy Iyengar. 

(1925) M. W. N. 505 : A. I. R. 1925 Mad. 1070. 

■■ ■ -—^S. 92— Scope of—Decree under S. 92 binds 
all persons interested in the trust — C. P. Code, S. il. 

Any decree passed in a suit under S. 92 , C.P, Code, 
is binding not only on the trust and the trustees, but 
also on all the worshippers at the temple. {Kumara¬ 
sami Sastriy Madhavan A'air and Srinivasa lyengary 
yy.) S. VEERARAGHAVA ACHARJAR V. V. PARTHA¬ 
SARATHY Iyengar. (1926) M. W. K. 605: 

A. I B. 1925 Mad. 1070. 

———S. 92 —Scope of. 

S. 92 speaks of “ any express or constructive trust 
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created for public purposes of a charitable or religious 
nature”. It does not signify whether it is a charit¬ 
able nature or of a religious nature provided that it is 
one of these two and also that it is a public purpose. 
(^Spencer a!:d DevaUoss, JJ.) bRI GaDICHERU 
VENKATANARASIMHA R.AO Z'. Nyai^athy Subba 
RAO PANTULU GaRU. 17 L. W. 31 : 

32 M. L. T, 47 : (1983) M. W. N. Ill: 46 M. 300 : 

A. I. R. 1923 Mad. 376. 

--- S. 92 — Scope of—Suit by trustee against 

dismissed trustee for possession. 

S. 92 only governs suits for the vindication of the 
rights of the public in public charitable trusts and 
not suits for vindicating the plaintiff’s right of manage¬ 
ment and getting possession for the purpose. Further 
a suit by a trustee against a person whom he alleges to 
have been lawfully dismissed is nonetheless outside 
the scope of the section because it asks for an 
account of the trust money and payment of the 
amount due. 33 Cal. 789 , foil. {sVapier and OdgerSy 
//.) VeNKU r*. DORAISAMI. 14 L. W, 38 : 

62 I. C. 761 (1) : (1921) M. W. N. 439. 

- ■ -S. 92 — Scope — Arbitration—/*rivate rights — 

Dispute as to lurisdiction to try suit under—District 
Court — C. P. Courts Act^ S. 17 . 

A suit under b. 92 , C. P. C. does not concern the 
private rights of the parties thereto and consequently 
the suit cannot be referred to arbitration. Under 
S. 17 of the C. P. Courts /\cc the District 
Court is the principal Civil Court of original 
jurisdiction and alone has juiisdiction to try 
suits under 8 . 92 , C. P. Code. Where the law has 
given jurisdiction to determine a civil dispute to speci¬ 
fic tribunals the jurisdiction of other tribunals is 
excluded. i^Prideaux and Kotwalt A.J.Cs.) GanoBA 
V. NaKAYAN. 6 N. L. J. 7 : 72 L C. 1016 : 

A. 1. R. 1923 Nag. 112. 
— — —— S. 92 —Scope of—Suit between trustee and 
Hondrustee for recovery of trust property and for sub' 
mission of accounts—Preliminary formalities are 
unnecessary. 

A suit by an admitted trustee against one who is not 
a trustee for the recovery of trust property and sub¬ 
mission of accounts is cognisable by the ordinary 
Civil Court without any preliminary formalities 
mentioned in S. 92 . i^AIulUck and Ross., JJf) 

Diljan ali z\ akhtari Begum. 

1926 P. H. C. C. 194 : A. I. R. 1926 Pat. 544. 

''“S. 92 —Scope of—Suit for establishing right 
to office of Mutwalli— S. 92 does not apply. 

A suit for an establishment of the right to act as 
mutwalli is cognisable by the ordinary Civil Court 
without any preliminary formalities. But it is other¬ 
wise where the appointment of a trustee has been 
recognised and it is sought to remove him for a breach 
of trust. {Mullich and Ross, //.) DlLjAN ALI 

V, Akhtari Begum. 1926 P. h. Ci c. 194 : 

A. 1. R. 192i> Pat. ^44. 

— S. 92 —Scope of —Public trust—Denial of 
trust and assertion of private title by trustee—Power 
of Court. 

In order to make S. 92 , C. P. Code, applicable it is 
not necessary that the existence of the trust for public, 
charitable or religious purposes alleged by the plain¬ 
tiff should be admitted by the defendant. If the 
trust is disputed^ the question falls to be decided by 
the Court upon evidence. 2 C. L. J. 431 ; 9 I. C. 358 
Ref. Where a trustee not only mismanages the trust 
property but sets up a title adverse to the trust there is 
no reason why S. 92 , C. P. Code, should not be 
invoked. (Jwala Prasad and Kulwant Sahay, J/.^ 
Deo SaRAN BHARTHI v. DEOKI. 3 Pat. 842 : 

Q. D.—VOL. I—51 
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5 Pat. L. T. 305 : 80 I. C. 980 : A.I.R. 1924 Pat. 657. 

— —S. 92— Scope of—Dispute about managership 
of temple—If within section. 

A suit between two rival claimants as to the right 
of management of the temples does not fall within 
S. 92 , C. P. t'ode. (^Das and I/acpherson, JJf) 
DEOKINANDAN <y. BRIJ Nandan Jha. 

6 Pat. L. 1. 231 : 76 I. C. 89 : A. I. R. J924 Pat. 502. 

-S. 92 —Suit by reversioner to recover trust 

property alienated by the founder's wife, during the 
lifetime of the founder's wife—AlaintainabHity with¬ 
out sanction of the Advocate-General. 

The founder of a trust had appointed him.self as 
manager, during his lifetime and his heirs after his 
death. The founder’s wife who succeeded to the 
managership after the founder’s death alienated some 
of the trust properties. The reversioner to .he estate of 
the founder sued to recover the alienated properties, 
during the lifetime of the founder’s wife, field, that 
the suit was not maintainable, as the plaintift' could 
not claim to be the trustee during the lifetime of the 
founder’s wife, and had not obtained the sanction of 
the Advocate-General to remove her from the trustee¬ 
ship by a suit under S. 92 , C. P. C. and appoint 
another trustee who may then sue for reco.ery of the 
alienated properties. {Spencer and Aladhavan eVair, 
JJ .) KaMASAMI GOUNBAN V. SiNGAPERUMAL 
KAD.4VUL. g2 L. W. 701, 

Trespasser. 

——^— t.d2 — Trespasser—Though defendants arc 
not proved to be even de facto trustees, still suit for 
appointing new trustee lies—The new trustees can 
elect trespassers by suit — Trespassers^ though not 
necessary parties, are not improper parties. 

If the plaintiffs, after their evidence is closed, 
succeed in establishing that the defendants entered 
into possession as trustees, or have been acting 
facto trustees of these properties, and that the pro¬ 
perties are trust properties, then there can be no 
doubt that the suit under S. 92 would be maintain¬ 
able. On the ocher hand, if they altogether fail to 
establish such a character of tlie possession of the 
defendants, even then they have a right to ask the 
District Judge in case they prove that the properties 
are trust properties, to appoint new trustees, because 
no trustees exist. It is not incumbent on the plaintiffs 
to first bring a representative suit to recover possession 
of the properties under O. i,K. 8 , C. P. Code, and 
then, having obtained possession, ask the Judge to 
appoint trustees for the same. Where either a breach 
of trust has been committed, or where the direction of 
the Court is necessary for the administration of such 
trust, persons interested in the trust can ask the Court 
to appoint new trustees. After such new trustees 
have been appointed, it would be open to them to take 
steps to recover possession of the property from the 
hands of the trespassers who may hold the properties. 
In a suit under S. 92 it is within the jurisdiction of 
the Court to fii'st decide the question whether the pro¬ 
perty in dispute is or is not trust property. If the 
Court has jurisdiction to decide this question, it is 
obvious that such a question ought to be decided in 
the pre.sence of persons who are interested in denying 
the trust. If trespassers in possession are made de¬ 
fendants they cannof be said to have been improperly 
impleaded, though they might not be absolutely 
necessary parties. Even if it be held that the pro¬ 
perties are trust properties and that the defendants 
are mere trespassers and have no right to retain 
possession thereof, the Court cannot order their eject¬ 
ment. But there can be nothing to prevent the Court 
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from declaring that the properties are trust properties, 
and they vest in the newly appointed trustees. 
19 A. L. J. 236 . Dist ; 41 Cal. 749 : 33 All. 660 , 
Lxpl.; 33 Honi. 470 , Foil. i^Sulaitnan and Dauicds, 
//.) Lachman Prasad Munia. 

23 A. L. J. 79j : L. R. 6 A. (Civ.) 405 : 

89 I. C. 639 ; A. I. R. 1925 All. 7o9. 

-S. 92— T'respassct - lYo Proof that luirsof 

trustee were appointed < 2 f trustees 

Where there is no allegation that the hcij-s of 
trustees were themselves appointed trustees or they 
took possession of the property as trustees, a suit 
against them for breach of trust is not maintainable 
if they are mere trespassers and should be proceeded 
against in ejectment. {Ryves andGokul Frasad, JJ.) 
MaHAMKD BUX 71 , Mr. PIARI. 62 I. C. 744 : 

19 A. L. J. 236. 

-S. 92— Trespasser—Suit a^amst—Section is 

not applicable. 

A suit by a trustee for recovery of [)ossession of 
trust properties against tre.spassers does not fall under 
S. 92 , C. P. Code K.Le Rossignol and iV/artineau, 
J J.) Ganga Puri 7>. Mohan Cal. 

73 I. C. 645 : 4 Lah. 295 : 5 Lah. L. J. 480 : 

A. I. R. 1924 Lah. 131. 

Trustee dc son tort. 

- S. 92— Trustee de son tort— Suit against — 

Maintainabiltty — Adz'isory eonirnittee not in the Pos¬ 
session of trustees. 

A suit under S. 92 . C. P. Code, is maintainable 
against a. trustee de son tort. A Hindu testator set 
apart certain properties for a charity and appointed 
his widow trustee of the charity. He directed that 
after her death, the person to whom she gave her 
own property should be trustee. The widow died 
intestate and the nephews of the testator entered into 
possession of the endowed property as being the 
nearest reversioners to the widovv. Held., that on 
failure of the widow to nominate a trustee, the 
trusteeship of the charity reverted to the heirs of the 
founder and that the nephews of the testator must be 
regarded as trustees. Consequently the nephews were 
liable as trustees in a suit instituted under S. 92 , 
C. P. Code, for their removal and possession and for 
accounts. {A/uher/ee and Dalaf JJ.') BEHaRI 
Lal V. Shiva Narain. 22 A. L. J. 866 : 

L. R. 6 A. 697 : A, I. R. 1924 All. 884. 

■ ■ -S. 92— Trustee de son tort— Suit against 

—Afaintainability of. 

A suit under S. 92 , C. P. Code, is maintainable 
against a trustee de son tort yi\\o\\as without title 
chosen to take upon himself the character of trustee. 
(^Rafigue and Lindsay^ J RaM BilaS t'. NITEA 
Nand. 44 A. 652 : L. R. 3 A. 365 : 

69 I. C. 990 ; 21 A.I,J. 105 . A.I R. 1922 AH. 542 (2). 

-S. 92— Trustee de son tort — Relief can he 

granted against but not against alienees of trust Pro¬ 
perty. 

A suit under S. 92 will lie against a trustee de son 
tort who is a trustee dc facto though not de lure 
but no relief can be granted against alienees of trust 
property in a suit under S. 92 . (^Phillips and 
Venkatasubba Rao, //.) P. N. MaLKAJIGUNDA 2 ^. 
RaMASWAMI CHETTIAR. 78 I. C. 950 : 

A. I. R. 1925 Mad. 212. 
-S. 94 and 0. 39— Inter-relation. 

S. 94 is governed by O. 39 . {Phillips. /.) 

V. Varadacharlu V. K. Narasimha Charlu. 

23 I. W. 85 : (1925) M. W. N. 886 : 

A. I. R, 1926 Mad. 258. 
—-S, 95 —Suit for damages for attachment before 
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judgment on insu/jicient grounds—Attachment not 
effected — AIo cause of action exists. 

Mere procuring of an attachment before judgment 
does not of itself afford a cause of action for damages 
It is an essential part of the cause of action in a suit 
for damages, for the abuse of civil proceedings that 
the proceeding in which the process complained of is 
taken out, should have teiminated in favour of the 
plaintiff or that the particular process complained of 
has been superceded or discharged. S. 95 is applicable 
only where the attachment is in fact effected and does 
not apply to a case where the attachment is applied 
for and has not in fact been levied. The remedy by 
way of a suit is allowed w’here the aggrieved party 
claims a larger compensation than Rs. 1 , 000 . But that 
does not make the basis of the suit any way different 
from the basis on which compensation is allowed in 
the suit itself where the process has been wrongly put 
into effect, excepting that in a suit something more is 
required than under S. 95 and not that something less 
is required, namely, that under S. 95 it is .sufficient to 
prove that attachment was applied for on insufficient 
grounds, while in a suit the paintiff has to show not 
merely that it was applied for on insufficient grounds 
but that it was so done maliciously and without 
reasonable and probable cause. 39 Mad. 952 Rel, on. 
{J'araporetoala. /.) KeDARNATH TULSIDAS v. 

Beharilal Jagamal. 87 I. c. 1026 : 

27 B. L. R. 526 : A, I. R 1925 Bom. 367. 

-S. 95 —Claim for compensation — H'hen to be 

muarded—Interim injunction. 

It is doubtful if an award of compensation can be 
made in a case where the order of injunction was 
passed after hearing both the parties and it was found 
there was sufficient grounds for making it. The pro¬ 
per stage for making such an application would be 
only when the suit is heard and until then, it would be 
premature. yRamesam. J.) CHINTAMaNENI Ven- 
KATAFAYVA 7i. VENKATAPAYYA. 17 L. W. 160 : 

71 I. C. 450 : A. I. R. 1923 Mad. 362. 

-S. 95 —IVrongful attachment — Trespass to 

goods — .Malice—Reasonable and probable cause—Right 
to damages. 

A judgment-creditor who attaches property which 
does not belong to his judgment-debtor but to a third 
person, commits a trespass for which he is responsible 
in damages, even though he may have acted without 
malice and mistakenly. S B. H. C. R. 177 : 3 Beng. 
K. 413 , Ref.: 32 M. 170 ; 35 M 598 : 45 M. 227 , Ref. 
{Beasley. J.) K. A. ASSAN MOHOMED t'. KaDERSA 
ROWTHER. 2 Rang. 181 : A. I. R. 1924 Rang. 302. 
- -S. 95 (2)—IVhether a separate suit for da¬ 
mages for tortious temporary injunction lies—IVhether 
Proof of malice necessary. 

A separate suit for compensation in respect of tor¬ 
tious temporary injunction lies. (16 I. C. 443 follow¬ 
ed.) Malice can be properly inferred on proof that 
there were no sufficient grounds for an application for 
temporary injunction and that the plaintiff has sustain¬ 
ed some substantial injury ; 186 P. R. 1895 , referred 
to : 16 I. C. 443 followed, (Abdul Raoof and Abdul 
Qadir. JJf) L. EVANS v. ARTHUR MiNCK. 

45 P. L. R. 1922 : A. I. B. 1922 Lah. 303. 

-S. 96--C onsent decree—Parties agreeing to 

produce only documentary e^ddence and to be bound by 
the decision thereon—Decision is not opftt to appeal. 

Wherein pursuance of an agreement between the 
parties the Court proceeds outside its ordinary juris¬ 
diction, the proper inference would be that there was 
to be no appeal from the decision as there would be in 
the case if the trial were in the ordinary way. [Burges 
v. Afortan (1896 A. C. 136 ) Rel oti."] But it does not 
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follow that unless the Court has proceeded outside its 
ordinary jurisdiction a right of appeal always exists. 
Where the parties to a suit agreed that whatever 
decision the Court arrives at on the documentary 
evidence shall be accepted and agreed to by them : 

Heldy that neither of them can go back upon that 
agreement and challenge the decision in appeal. 
\sulaitnan, /.) BALI.ABH DaS v. SHRI KISHEN. 

L. R. 6 A. (Civ.) 541 : 89 I. C.586 : 

A. I. R. 1926 All. 90. 


-**S, 96 —Order determining a party's right to 

he the representative of a deceased party is decree 
and appealable. 

Sub-section ( 3 ) of S. 47 of the present Code in ex¬ 
press terms includes a question arising between the 
parties as to whether any person is or is not represen¬ 
tative of a party, and in view’ of S. 2 of the Code the 
determination of such a question as between the 
decree-holder or a person claiming to represent the 
decree-holder and the judgment-debtor amounts to a 
decree and is appealable as such. 36 All. 423 , Ref. to. 
20 All. 539 , Overruled. {Daniels^ y.) i’EAHE LaL v. 
JhaBRA LaL, L. R. 5 A. (Civ.) 668 : 82 I. C. 604 : 

A. I. R 1925 All. 66. 

-S. 96— Appeal — Costs—Order as to — Appeal- 

ability of. 

An order as to costs is within the discretion of the 
trial Court and unless some question of princijfile is 
involved therein, an appeal will not be entertained 
from the order. (Sulaiman, /.) I.aCHHMI NaRAIN 
V. MT. Brij Rani L. R. 5 A. 573 : 

80 I, C. 39 : A. I. R. 1924 All. 794. 
-S. 96 and 0. 23, R. 3 —Order recording com¬ 
promise—Decree passed thereaftet—Appeal filed after¬ 
wards from order recording compromise is incompetefit 
— C. P. Code., 6 *. 11 . 

Where a preliminary decree or order is followed by 
a final decree, appeal does not lie against the former 
after the final decree is passed. An appeal from an 
order recording a con.promise under O. 23 , R. 3 filed 
after a decree is prepared in pursuance of that order 
in accordance with the provisions of R. 3 , is incom¬ 
petent : A. 1. K. 1925 Cal. 218 ; 36 Cal. 726 : 32 Cal. 
1023 and 17 C. W. N. 868 , Foil.: 10 M. I. A. 203 (P. 
C.) Ref. ySuhrawardy and Cuming, JJ. ) BENGAL 

COAL Co., Ltd. V. apcor Collieries, ltd. 

29 C. W. N. 928 : A. I. R. 1926 Cal. 412. 

--S. 96— Order u 7 tder—Appeal if and ■when 

lies. 

If the determination of a question under O. 21 , 
R- 66 is also an order passed under S. 47 , e. g.. there 
had been a judicial adjudication as to the boundaries 
binding on parties in a subsequent proceeding and 
finally determining the rights of the parties, an appeal 
lies against the order. \Penrso 7 t and Graham, yy.) 

Devendra Nath Basu v. Kailash Chandra 
KaLU. 80 I. c. 861 ; 29 C. W. N. 556 ; 

A. I. R. 1925 Cal. 318. 

-S. 96— Preliminary Decree—Determination 

of matters in controversy—Decree not drawn up—~‘Ap- 
peal. 


Where during the trial of a suit judgment is given 
against some of the parties on a certain date but no 
decree is passed until the whole suit is disposed of, 
the time for purposes of appeal runs from the date of 
the decree and not from the date of the interlocutory 
judgment. {,Mookerjee and Pankin, yy.) IRRaNI 
MUNDLE V. NaIMUDDIN SaRDAR. 39 C. L. J. 251 ; 

__ 81 I. C. 527 : A. I. E. 1924 Cal. 1006. 

y —S-96 —Decree refusing exclusive but award- 

faint possession aggrieves plaintiff. 

When a person is compelled to hold land jointly 
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with another who he alleges is not his co-sharer, he 
can hardly be held to be not aggrieved by the 
decree. i^Snhrawardy and Graham, yy.) JNaNENDRA 

Nath Dukhiram Santra. 28 C.W.N. 865 : 
40 C. L. J. 90 : 82 I. C. 386 ; A. I. R. 1924 Cal. 850. 

-S. 96— A’ew plea of fnrisdictiofi—Facts not in 

dispute. 

A que.stion of jurisdiction which depends on no dis¬ 
puted facts can be raised for the first time in appeal. 
(^Mookeriec and Rankin, JJ.') RaJENDRA NaRAIN 

Chowdhurv 7'. Satish Chandra Chowdhuky. 

50 Cal. 948 : A. I. R. 1924 Cal. 233. 

-Ss. 96 and 100 — Ord-'t for re-trial in appeal 

against dismissal of suit. 

Where an appellate court set aside the decree of 
the lower court and directed a re trial of the suit with 
reftrence to the entry in the record of rights, publish¬ 
ed subsequently to the decree and such other evidence 
as may be adduced by the litigants : held such an 
order is made in the exercise of the inherent power of 
the court and not under (). 41 , K. 3 and as such an 
appeal is competent under S. 96 read with S. 100 . 
{Afooker/ee and Chotzner, JJ.) HHAIKAB ChaNDKA 
Dutt V. Kali Kumar Dutt 37 C. L. J. 491 ; 

71 I. c. 453 : 74 I. C. 1038 : A. I. R. 1923 Cal. 606. 
-S. 96— Findings of fact of trial Court — In¬ 
terference of Appellate Court. 

It is a salutary' rule that where the issue is simple 
and straightforward and the only question is which sel 
of witnesses is to be believed the findings of fact ot 
the Trial Judge should not be lightly disregarded but 
it is otherwise where the question depends upon ad 
mitted surrounding circumstances and the Trial Court 
has not sifted the evidence with reference thereto. 
{Mookeree and Bttckland. JJ.) PRASANNA Mayi 

Baikuntha Nath. 34 C. 1. J. 384 : 

25 C. W. N. 779 : 66 I. C. 782 : 49 Cal. 132 : 

A. I. E. 1922 Cal. 260. 

-S. 96— Suit for rent — Plaintiff's title prffi>ed 

but tenancy disproved—Suit dismissed—Right of ap¬ 
peal exists. 

Where in a suit for rent the lower Court holds that 
though plff.’s title was proved, the relationship of land¬ 
lord and tenant had not been established, and dismis¬ 
ses the suit, that the plff. has a right of appeal 
against the decision and that it was immaterial whe¬ 
ther the appeal related to the question of title or 
w’hethersuch decision w as in favour of the plff. 
{Shamsul Iluda, J.) DINABANDHU v. JaGABAN- 

J* 

-S. 96— Appeal from preliminary decree after 

final decree is passed — A^ot maintainable — Amendment. 

Where a final decree is passed no appeal will lie 
against a preliminary decree. But the Court may 
allow the appeal to be amended so as to convert it into 
one against the final decree. s^Mookerfee a7td Auckland, 

JJ.) Kulada Prasad v, Ramanand Patnaik. 

33 C. L. J. 414 ; 61 I. C. 923 : 25 C. W. N. 776 : 

48 Cal. 1036. 

-96 —Party not aggrieved — Cannot file 

appeal, 

^ Where appellant is not aggrieved by the judgment 
dismissing the appeal against him, he is not entitled ro 
prefer an appeal against it. {Shadi Lai, C. J. and 
Abdul Quadir, J.) GOPALDAS v, MT. ZaINALA 

^ 77 L C. 477 (1) : A. I. E. 1923 Lah. 504. 

; S. 96— Order—Setting aside execution sale 

without notice to auction-purchaser — -Appeal, 

An appeal lies from an order setting aside execution 
sale without notice to the auction purchaser pt the 
instance of the auction-purchaser. {Scott-Smith, J,) 
Gul Bang v. Muhammed Zakar Khan. 
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3 Lah. L. J. 463. 

-S>. 96 and 98 —from tfic mofussil — 

Oiff ctrrx,'.' ^'f i>cl'.y'r< ii t^ic (i^’o of i/ic 

Court uffca!—CoufruiiuCt Jt4df^c's 

< — Letter!: PuUnt ^Madras') Clt. 15 , l 6 

,Zfuf 36 . 

Iti appc.tN qo\iiiiccl by S. when t)ic two Judges 
o( the H gh ( omt .11 c- divided in opinion, the judg¬ 
ment ot tltal [u<lge, wlio confirms tlic decree of the 
Jower ( ourl prevails. .15 Dom. 718 F..vpl. 
sjihlu A'.io and /uc/:u>n, J J.) VkN K AlASU imrAH r*. 


X'ENKATASUliBA.MM.N. 21 L. W. 721 ; 

86 I. C. 857 ; A. I. R. 192o Mad. 1032. 

■■ >. - S. 96— iiffra/ lies sunf'ly /u iause finding 

i-n ,i f'at eicif/ar ntiii/t/ :>.'(7S a^'iiiust (ipfeilant thongh 
xuft (j.yah/it hint r»'<7.‘ disni:ssed. 

'I'here i'' no right of .appeal vouchsafed to a party 
against whom a suit has been dismissed, simply 
because ihefiiuling on .a p.jilicul.u matter in cotuia^ 

\ eisy Itas been agatn-t lum. ( and Jackson 
//.) M. J.ATCllAVVA S. KOTIAMMA. 

47 M. L. J. 743 : 20 L. W. 734 : 

(1925^ M W. N. 141 ; 84 I. C. 943 : 

A. I. R. 1925 Mad. 264 (2). 

- S. 96— A'/ctht ’/ afftitl—Party ad^'cr^ely- 

affected hy decree — ll'ater supp/y in t yotxoari tracts — 
— A'ly/itof Gox'ct nnicnt fo iCitufatc — Pit^kt ,>f private 
parly to appeal aipainst rr'tV.*. .-. 

In llte Kyolvvari tracts ilic Ilovl. li.ts a right to 
regulate the water supply, and >0 the party adversely 
artected l)y a decree against the Can’t. c;in appeal; anrl 
the dcciee against tite (lovi since it ivrevcnts the C*ovt. 
from using tlie channel as supply channel, and the 
order allowing ilte stiit to be wiilKlrawn as against 
them was illegal. 1914 M. W. N. 788 , Ref. {Ay/ini^ 
and Odgers, JJ.) V. T. DhaKMARaJA r. K. M. PET- 


J UR RaJA. 


S. 

(\'dc\ S. 2. 


45 M. I. J. 212 : 46 Mad. 811 : 
(1923) M. W. N. 677 : 18 L. W. 243 : 
74 I. C. 4 : A. I. R. 1924 Mad. 79. 
96* ■/■'..xceulion proceedings — C/«'. Pro. 


Every ordei made in pioceedings vindei S. 47 is not 
necessarily appealable. {Daioson AMillcr^C. J and 
Poster, J.) bHlV NARAVAN C'. NAKAVAN F’RA.SAD. 
2 P. L. R. 222 : 84 I. C. 576 : A-I.R. 1924 Pat, 683. 

--S 96 —Does not apply to execution proceedings 

S. 96 ( 3 ) C. P. (.iovle applies only to suits and not to 
proceedings in execution. {Jioa/a Prasad and Foster, 
JJ.) I.ACHMAN l.AI. r-. IbXDAKA'JU SiNGM. 

4 Pat. L. T. 735 : A. I. R. 1924 Pat. 346. 
--S. 96—“ An appeal"-- Af excludes a fresh 


appeal. 

Tl\e words ’‘an appeal” in S. 96 , C. P. C. <lo not ex¬ 
clude the entertainment of n fresh appeal .if the 
dismissal of the first appea' does not bai 
the hearing of the fresli appeal. {Das and A'lif 
ivant Sahayy JJ.) SURAJDLO NaRAIN SINGH r-. 
PRATAP KAI. 4 Pat. L. T. 405 : 2 Pat. 739 ; 

75 I. C. 284 : 1923 P. H. C. C. 213 : 

A.I.R. 1923 rat. 514. 


-S. 96 and 0. 9, r. 13 —/n appeal from ex parte 

decree question of serx iee of summons eannot be eofisi' 
dered lohich ean be considered only under O. 9 . 

In an appeal from an ca* A?//'e'decree, the only question 
with which the appellate Court is ordinarily concern¬ 
ed is whether the evidence i>n the record is suincient 
lo support that decree, and th.»t the question of due 
.service of summons is the subject-matter not of an 
appeal from the decree but of the special proceeding 
under O. o. (19 All. [43 and 27 Cal. 73 S, Foil.) Voting^ 
Offg. C. J. and Cai r. J.) R.\J CHANDRA DHAR r*. 
K. L). O. C. Ray 2 Bur L. J. 282 ; 2 Rang. 108 ; 


<9 X. C. 500 : A. I. R. 1924 Rang, I 37 

•- 6 s. 96 and 97— L’nless the dates of the Preli- 

minaty and the final decrees do not allcno challenge of 
both the decrees, appeal from preliminary decree does 
not a (feet final decree. 

Where there has been a prelimihary decree and a fina 
decree and the dates permit the appellants to challenge 
both the preliminary decree and the final decree 
within the time allowed by law it is unreasonable to 
allow the appellant to avoid the provisions of the Court- 
Fees Act and obtain a reversal of the final decree by 
a circuitous method. The proper course is to allow the 
appellant a reasonable time within which to amend his 
appeal. 18 Bom. L. R. 76 and 18 Bom. L. R. 80 not 
Foil, Where the appeal against the preliminary decree 
was filed before the final decree was made and the 
dates did not allow of ad appeal against both the pre¬ 
liminary decree and the fina! decree, I-Icldx the sub¬ 
sequent passing of the final decree did not render the 
appeal against the preliminary decree nugatoiy but 
that the final decree being dependent on tiie prelimi¬ 
nary deciee if the latter was set aside tlie former 
would fall with it. 36 A. 332 , F. B. and 17 C. W.N, 
868 Foil. (A'ineaid, J.C. and Aston, A.J.C.) ISHAK 
r-. Fatim a. 18 S. L. R. 133 : 78 I. C. 978 : 

A. I. R. 1925 Sind 178. 
- -—S. 96 —Parties asking Court to inspect loca¬ 
lity and deride—If appealable—Duty of appellate 
Court. 

The p.irlies to a suit instead of leading evidence 
asked the Judge to have a local inspection and decide 
on the basis of that, ^‘he Judge did accordingly and 
passed a decree. The aggrieved party appealed. Held, 
the proceedings before the Judge were not extra cur- 
sus curiiv and as there was no agreement by the par¬ 
ties to treat his deci.sion as final, he was not in the 
position of an arbitrator. Hence there was a right of 
appeal. {Kennedy, J. C. and Raymond, A. J, C.) 
TlLI.OOMAL lESSOiMAL HARBHAGWANDAS. 

76 I.^C. 309 : A. I. R. 1924 Sind 184. 

———— S. 96 (2)— U'hat is not a consent decree. 

Where plaintiff agrees to accept a conditional 
decree because otherwise the Court was prepared to 
dismiss the suit, the decree is not a consent decree. 
{Scott-Smith and Brasher, JJ^') ALI AKBAR v, 
.SULTAn-Ul MuLK. a. I. R. 1923 Lah. 129. 

-S. 96 {3)—Consent order—Consent given 

undo mistake of fact'—Setting aside, grounds for. 

Serious and substantial injustice to the party must 
be shown to rv:sult from letting the order stand which 
I was made by the consent of the pleader under a mis- 
! take of fact. {Lord Sumner.) JAMNABAI v, 
Fazalbhov. 

47 M. L. J. 164 : 18 L. W. 437 ; 33 M. L. T. 376 i 
46 M. L. J. 160 ; 26 Bom. L. R. 189 : 40 C. L. J. 272 ; 

77 I. C. 355 : L. R. 6 P. C.80: 

A. I. R. 1928 P. C. 184 (P. C.), 

■ ■■ —S. 96 (3) —Agreement arrived at during suit 
and signed by both parties—Decree Passed in terms of 
the agreement—No appeal lies — C.F. Code, O, 23 , r. 3 . 

Wlierc* during suit an agreement had been arrived 
at, the terms were signed by the parlies and all that 
the Court had to do was to pass a decree according to 
the terms to which the parties had agreed, field, 
that the decree was a consent decree and no 
appeal lay. If any party was not satisfied, it was open 
to him before the decree was passed to contend that a 
lawful agrecmient had not been arrived at. {Maclcod, 
C.J, ami .^ladgaonkar. J,) GULABCHAND R.AMSUKH 
Kamsukh KampkotaP. 27 Bom. L. R. 1279 ; 

A. I. R. 1926 Bom. 39. 
. . 8 . 96 (3)-~/*(//•/>* not reining in the eompro' 
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c. P. CODE (V OF 1908), 3. 96 (3\ 

mise can appeal if prefudkially affected. 

When a consent decree had been made as between 
some of the parties to a suit, the other parties who 
have not assented to the compromise are entitled to 
appeal against the decree provided they ha\e been 
prejudicially affected thereby. ( Mookerjee ami Rankin, 

//.) Nirode Chandra 13ANERJI profulla 

CHANDRA BaNERJI. 40 C. L. J. 835 : 

A. I. R. 1925 Cal. 421. 

•-—~ Ss. 96 (3) and 104 (2)— Consent de cree — 

Appeal—Decree passed—Further appeal. 

The trial court refused to record an oi'al compromise 
alleged by the defendants on the ground that all the 
parties to the suit had not joined the compromise. On 
appeal, the District Court found as a fact that all the 
parties had agreed to the compromise and passed a 
decree in temis of the compromise. On a further 
appeal to the High Court, held, that the order of the 
District Court was final under S. 104(2) C. P. Code 
and that the decree pased by him fell under S. 96 (3), 
C. P. Code and was not appealable. 27 M. L. J. 173: 
46 I. C. 775i diss. {LeRossi^nol and Campbell, //,) 
OURCHARAN SlNGH GURDEV SiNGH. 

3 Lah. 175 ^ 66 I. C. 258 : A. I. R. 1922 Lah. 309. 

■S. 96 (3)— Consent de Cree — appeal. 

Held by CouttS'Trotter, J \—A decree to which the 
pleaders of both parties had consented is a consent 
decree, though subsefjuently at the time of passing the 
decree, one of the parties resiled from it. From such 
a decree there is no appeal. 41 M 233, not foil. 
{Sadesjva Aiyar and Couits-Trotter, J J.') GOVINDA- 
SAMI KaDAVARAN V. KaLIAPERUMAL. 

(1922) W. N. 83 : 66 I. C, 837 : 16 L. W. 155. 

—S. Appeal against preliminary decree — 

Passing of final decree— Effect. 

Where pending an appeal against a preliminary decree 
a final decree is passed, the proper course is to file 
an appeal against the final decree also or in any event 
to inform the Court hearing the appeal against the 
preliminary decree that a final decree has been passed. 
(^Macleod^ C. J. and Coyaiec, J.') ChandulaL v. 
MOTILAL. 27 Bom. L. R. 1492 : 

A. I. R. 1926 Bom. 43. 

97— Appeal—Appeal frotn refusal to set 
aside ex parte preliminary decree cannot be filed after 
final decree. 

Where after the passing of the final decree in a suit, 
an appeal was preferred against the orders by which 
the lower Court dismissed u) the appellant’s applica¬ 
tion under O. 9, R. 13 to set aside the ex parte preli¬ 
minary decree and later on (2) his application under 
O. 9, R. 9 for restoration of his application under O. 9, 
R. 13. that the appeal was incompetent. {Suhra- 

■wardy and Duval, JJ.') JOGENDRA NaRAYAN DaS 

V. Satyendra Chandra Ghosh. 29 c. W n. 640; 

A. I. R. 1925 Cal. 790. 

.-97 — Final decree passed — Pfo appeal 

against preliminary decree. 

An appeal against a preliminary decree is not main¬ 
tainable unless there is also an appeal against the final 
decree passed subsequent to the preliminary decree by 
the Court below. 40 C. 1036 : 20 C. W. N. 231 : 18 C. 
L, 3.321:10 C. L. J, 113, referred to. (^Chatterfee 

Pearson, //.) MONOHAR PESHAKAR v. HaRAN 

CHANDRA Karmakar. 71 I. Q. 290 : 

A. I. R. 1924 Cal. 643. 

, “~S, Appeal against preliminary decree—.- 
Passing of final decree after, does not affect hearing of 
appeal. 

There is a difference between cases where the final 
wqree is passed before the appeal is preferred from 
toe final decree and cases where it is passed after the 
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C. P. CODE OF 1008). S. 98. 

appeal is piefen’ed. In the latter case the appellate 
court is competent to hear and dispose of the appeal. 
25 C. W. K. 776 : 18 C. L. J. 214; 18 C.L. J. 321, Ref. 
{cVeivbould and Panton. //.) -Mea HdSSa KhaN 
V. Sheikh Samir. 68 I. C. 475 : 

A. I. R 1923 Cal. 282 (1). 

- S. 97 —Preliminary and filial deerfe—Duty 

of party to appeal against both. 

Where a final decree has been made, whether or 
not an appeal had been preferred against the prelimi¬ 
nary decree it is the duty of the party aggrieved by the 
final decree to appeal against the final decree. An 
appeal therefore, against the preliminary decree after 
the passing but before the signing of the final decree 
and without cliallenging by appeal the final decree is 
useless and could not be entertained. iS C. I.. .1. 321. 
32 All. 225: 36 Cal. 762. foil. iPreadway, /.) Ganda 
Ram V. ^CNDFR 67 I. C. 278 : 2 Lah. L. J. 673. 

———S. 97 — Preliminary decree not appealed 
against—Final decree—Appeal against~/f grelimi' 
nary decree can be challenged. 

Where a preliminary decree is not appealed against, 
S. 97 bars its correctiie5>s beinc challenged in an 
appeal against tlie final decree. '{Baker, O. /. C. and 
Prideaux, A. J. C.) GanapaTRaO <y. Mr. TuLSABAI. 

A. X. R. 1924 Nag. 419. 

—S. 97— JVo right of appeal against prelimh 
nary decree exists after passing final decree. 

Where there are preliminary and final decrees in the 
same suit an appeal against the preliminary decree 
alone cannot be maintained unless it is instituted be¬ 
fore the passing of the final decree. 36 Cab 763 : 30 
AH. 479 : 37 Mad. 455, Kef. (Hallifax, A. J. C.) 
BIHARIDaS e'. RaJRANGDaS. 67 I. C. 261 : 

A. I. R. 1922 Nag. 179. 
-S. 97— Prcitml/hiry dccf^ec. 

Appeal from preliminary’' decree cannot be treated 
zs one against the final decree also. {Dalai and 
Daniels, A. J. Csfi) RaJa SETH SwaMI DaYAL r. 

Muhammad Sher Khan. 74 I. C. 485 : 

9 0. & A. L. R. 205 : A. I. R. 1924 Oi’dh 299. 

- fetters Patent, Cl. 3 ,( 0 —Applicability 

Judges differing in opinion. 

The natural place to find the rules governing the ex¬ 
ercise of the appellate civil jurisdiction over the other 
Judges of the High Court would be the Letters Patent, 
While the natural place to find the rules govei-ning the 
exercise of the appellate civil iurisdiction over the civil 
Courts of the mofussal subject to the High Court 
w’ould be the Civil Procedure Code. The Code makes 
no provision for an appeal within the High Court, 
diat IS to say, from alsingle Judge of the High Court. 
This right of appeal depends on clause 13 of the 
^ J Appeals under the Letters Patent are gover¬ 

ned by the Letters Patent, and appeals under the 
Code are governed by the Code. Further the Code 
only deals with appeals from certain Courts and does 
not deal with appeals within tlie High Court from the 
decision of one judge of the Court to another. There¬ 
fore when a Bench of two Judges is hearing an appeal 
^om the decision of a single Judge of the same High 
Court w’hether on the original side or the appellate, 
and they differ in opinion, the opinion of the senior 
judge would prevail. 26 All. (1021) : 23 Bom. L. R 
623, Ref. {A/arten and Pratt, JJ.^ PaNDY WaLAD 
V. JAMNADAS. A. I. R. 1923 Bom. 218. 

--S. Q%— z.etters Patent {Calcutta) Cl. 36— 

ZJiJference of opinion between 2 Judges oh the appellate 
side of the High Court-Affirmance of the decisi'oh of 
the lower Court. 

Where two judges of a High Court hearing an 
appeal from a subordinate Court prefeired under the 
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C. P. CODE ( V OF 1908). S. 98. 

provisions of the C. P. Code tliftei in opinion. S. 98 of 
lie C. P. Code applies and the decision of the I^ower 
( ourt must be confirmed, ('laiise .36 of the Letters 
Patent does not apply. o>ui Page^ y./.) 

PR.AFULLA K.AMIM ROV r. PH.ABANI NATH ROY. 

52 C. 1018 : A. I. R. 1926 Cal. 121. 

-S.98— S. qS, C. P. Coif. . supersedes el. 36 of 

f,etiers P<ite)it — fetters Pote'f/t {Cal.) el. 36 . 

V*iv Si/lira:otirdy. J. (iyalms/ey. J. Contro.') —To. 
the extent to which S. 98 . C. P. Code, is inconsistent 
with clause 36 of the Letters Patent the former has, 
by virtue of the power conferred on the Indian Legis¬ 
lature by clause 44 of the I.etters Patent superseded 
or modified the latter. {^IV'almsley. A^exuboitld. C. C. 
Ohoses Sukra-oardy and B, /f G/iose, J/.') HE('HA- 
KAM CHOUDHURI r. PURNA CHANDRA CHATTERjI. 

41 C. L. J. 456 . 88 I. C. 637 : 29 C. W. N. 755 : 

A. I. R. 1925 Cal. 845 (F*B.). 

-S. 98— Pe/erenee to a third Judge — 'Phird 

Judge deeiding ease on another point — Proeednre. 

Ihuler S. 98 , ('. P. ( ode, a third judge to whom .1 
point of law is referreil on a difference of opinion be¬ 
tween the members of a Division Bench of the High 
( ourt cannot tiispo.'ie of the appeal generally but can 
only dispose of the point of Ia\s referred and iheti 
decide the appeal in the manner indicated by the 
referring judges, having regard to the possible answers 
that might be given. Wliere the (juestioii of law a'> 
lually referred to a third judge was not decided by him 
and the reference consecpiently proves infructuous, the 
appeal must be disposed of under S. 98 ( 2 ), C.P. Code. 
(iroodro/fee, IVahnsley eind Stdhraroardy, J J.) JNA- 

NENr)R.\ .Mohan Dutt r . Umesh c handr.'. Ouha. 

26 C. W. N. 985 : A. I. R. 1922 Cal. 544. 

-S.98 —There is no eonfhet heTioeen S. 98 . 

('. P. Code^ and fetters Patent., elaiise 3 f) of Bombay 
and 28 of Patna. 

Per Das and Poster. J J .—There is no conriict be¬ 
tween the Code and the Letters Patent. The special 
procedure indicated in the I.etters Patetit applies to 
Letters Patent appeals ; the procedure indicated in 
S. 98 of the Code applies to appeals from Suborrlinate 
Courts. 43 43 V/'W/. (Dawson Miller., C. /.) 

IlriENDRASINGH v. RAMESWARSINGH. 4 Pat. 510: 

87 I. C. 849 : 88 I. C. 141 : A. I. R. 1925 Pat. 625 
-S. 98 (2 )—Old Codi — 1882 — Distinction. 

Formerly the third Jurlge could <lispose of the case 
generally, now he must decide the point of law refer¬ 
red and then dispos^i of the appeal, the referring 
judges having indicated how it should be disposed t>f 
accordingly to the possible answers to be given, j'he 
result is that under the present Law a judge may be 
asked to decide whether this <»r that applies when his 
opinion may be that neither does apply. The third 
judge in this case having held that he did not concur 
with either of the judges, the differing judges disini.s- 
sed the appeal under clause ( 2 ), that is, the part 
preceding the proviso. (IVoodroffe^ If^alms/ey and 
Pnhra-iOardy, JJ.) jNANENDRA MoHAN DUT'J c/. 
C^rESH C'HANDRA GUHA. 26 C. W. N. 985 : 

A. I. R. 1922 Cal. 544. 

*-S. 99 —Power of attorney—Institution of suit 

under—Defect in power — A'ot a general Poiuer. 

If the power of attorney, on the strength of which 
a suit is instituted is defective as when it is a special 
and not a general power, there is merely an irregula¬ 
rity in proceedings not affecting the merits of the case 
and hence is no ground for setting aside the decree 
appealed from on that ground. (Shah and Crump., 

//•) Ganpati Nana v. Jivanabai. 

24 Bom. L. B. 1302 : 47 Bom. 227 : 
76 I. C. 34: A. 1. B. 1923 Bom. 44 (1), 


c. P CODE (V OF 1908). S. 99. 

-S. 99— Section does not apply if merits are 

affected. 

When the merits of the case have been affected bv 
the non-joinder of parties the section can have no 
application. (Cuming and Panton, J J.) AaDUL 
Kakman Mia r-. Sai.imannisa Bibi. 89 I. C, 121- 

A. I. B. 1926 Cal. 416'. 

- S. 99 -/rrex'n/arrty in Court bel<nv—Merits 

weah — Diterfcrence. 

Where the merits of an appellant are extremely 
weak, the High Court will not interfere even though 
there have been irregularities in the procedure adopted 
by the Court below. (Suhrawardy and Du 7 >al, JJ') 

Nikanka Sashi Kov V. Swarganath Banerjee 

90 I. C. 121 : A. I. B. 1926 Cal. 95! 

-S. 99 —Jndgment based on c^ndence other than 

inadmissiblc—Remand is not proper. 

Where the judgment of the lower C'ouri is based on 
inadmissible evidence, remand would be proper but 
where apart from the inadmissible evidence the Court 
is mainly influencetl by the absence of evidence on 
behalf of the defendant and the positive evidence of 
plaintiff’s witnesses, it will serve no useful purpose to 
remand the case for a reconsideration of the evidence. 
(7 Cal. 293 . Poll.) (Suhra7vardy. J.) FaUADDIN 

.\tiM K MAR. 71 I. C. 800: 

A. I. B. 1924 Cal. 370. 

-Ss. 99 and 96— Misiomder of causes of action 

—Obieetion to be taken in trial Court. 

.\n objection that tliere cannot be a ilecision in a 
partition suit of rights subordinate to that of the co- 
sharers cannot begone into for the first time in appeal. 
(Vi'oodroffc and IValmsley, JJ.) MlDNAPORE CO. t/. 
NARKS NaRAIN. 63 I. C. 161 : 33 C. L. J. 317. 

-S. 99— Defect—.Minor sued without guar- 

dian. 

Where the mother of a minor refuses to act as 
guardian, the Court ouglit to appoint one of its officers 
as guardian ad litem. .An omission to appoint one is 
a serious defect not curable by S 99 . (Mookerjee^ 
.i. C. J. and Pletchcr, J.) SURENDRA NaTH v. 
.\GH0R Na I H. 62 I. C. 464 : 25 C. W. N. 525. 

-S. 99 —I'inie fixed for payment — Default — 

.Security — .Icci ptanee of—Exteusiou of time —C. P, 
Code, S. 99 . 

In a suit for pre-emption instituted on 3 - 11-1919 the 
court ordered on i i- 11-1919 the rieposit of one-fifth 
the purchase money into C’ourt by 2 - 12 - 1919 . In 
2-121919 the case was adjourned because it was found 
that the process fee for summoning the defendants 
had not been paid. The purchase money was not paid 
till 23 - 2-1920 when the plff. put in a security bond 
which the (.'ourt ordered to be put on record. Subse* 
quently tlie defendant applied to reject the plaint but 
the trial Court refused to do so and decieed the suit. 
field, tliough the court had received and placed on 
record the security bond on 23 - 2 - 1920 , that did not 
raise any inference that the Court had altered its 
Previous order or e.xtended the time within the mean¬ 
ing of S. 22 , 5Sub-S ( 4 ) of the Punjab Pre emption Act. 
The provisions of the section reejuiring the rejection of 
the plaint are mandatory and the trial Court’s omission 
to comply with the terms is not an irregularity which 
could be cured by S. 99 , C. P. Code. Consequently 
the plaint was rejected on second appeal by the High 
Court. (Seott Smith and Fforde, J J.) BAHADUR 

Shah r. Ahmad Shah. 6 lah. 498: 

A. 1. B. 1926 Lab. 209. 

-S. 99— Misjoinder—If includes noti'ioinder. 

Per Se/naabe, C. J.-^-Queere^ whether misjoinder in 
S. 99 , C. P. Code, includes non-joinder. (Schwabti 
C. J. and I Wallace, /.) MOHANAVELU MUDAblAR 
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C. P. CODE (V OF 1908), S 99. 

V. ANNAMALAI MUDALIAR. 17 L. W. 241 : 

44 M. L. J. 249 : 72 I. C. 63 : (1923) M. W. N. 89 : 

A. I. R. 1S23 M&.d. 337. 

-S. 99 and 0. 1, R. 9— ObU'ctions as to non- 

; oi nder—P raced ii re. 

Per Ramesatfiy J \—Objections as to non-joinder 
should be taken at the earliest opportunity and if so 
taken fall under two heads :— 

(i) If it is absolutely necessary to have the absent 
party, he ought to be added unless the plff. refused to 
add him, when the suit should be dismissed. If the 
trial Court erroneously proceeds with the suit, without 
following either of these courses, the objection can be 
repeated on appeal and the appellate Court may dis¬ 
pose of it in one of the two ways aforesaid. ( 2 ) If it 
is not a case of imperative necessity but only a matter 
of convenience or expediency either the absent party 
may be added or the suit may be tried without him. 
In such a case the objection if repeated in appeal 
may be dealt with similarlv. {Skewer and Kamesam, 
y/.) THINA SHANMUg'a MOOPANAR r-. MONA 

Chuna Nana Subbayya Moopanar. 

42 M. L. J, 133 : (1922) M. W. N. 106 : 
15 L. W. 283 ; 70 I. C. 645 : 31 M. L. T. 266 (H. C.) : 

A. I. R. 1922 Mad. 317. 

■ ' ■ S. 99— A/ere i r regularity—Omission of 

Judge to sign deposition of udtncss. 

The deposition of a hand-writing expert signed by 
him and admitted in evidence does not vitiate the trial 
though it is not signed by the Judge. (^Batten, J. C.) 

Alam Singh v. Seth Gopaldas. 

68 I. C. 664 : A. I. R. 1923 Nag, 7 (l). 

—S. 99 —Several cases tried together—Evidence 
—Trial Court dealing loitk case separately—Lower 
appellate Court dealing 7vitk all cases togethet—Case 
was remanded. 

Where the trial Court considered each case cr group 
of cases separately and dealt with the evidence relating 
to tho«e cases or groups of cases separately, but the 
lower appellate Court did not deal with each case or 
group of cases separately, 

Held^ that the appeals were not properly dealt with 
by the lower appellate Court. (^Das and Ktilwant 
Sakayy //.) NaND LaL ChaURE v. KeSHO 
Prasad. 1923 P. H. C. C. 339 : 78 I. C. 693 : 

A. I. R. 1924 Pat. 245. 

3.299 —Irregularity in signing vakalat- 
nama is only formal. 

S. 99 , C. P. Code, covers a case when a person 
authorised to instruct a pleader actually signs the 
vakalat for the litigant w’here no fault is committed 
and the^litigant himself knows of it and acquiesces in 
U. It is a foimal irregularity cured by the section. 
{A/iller, C. J. and Kul-want Sahay, J J.) BaNWARI 

Rai V. Chethru Lal Rai. 

2 P. L. R. 174 : 74 I. C. 1033 : 

A. I. R. 1924 Pat. 114. 

“ S. 99— Defect of signature—Section applies. 

Defect of signature does not justify reversal of the 
decree. The mere fact that pleadings, are not duly 
signed does not invalidate them. {Jwala Prasad and 
Adamiy JJ.') RaJA BRAJA SUNDAR DEB v. SIVA- 
RANJaN.^ ^ 59 I. c. 282 : 1 Pat. X. T. 647. 

■ S. 99 —Error as to Court-fees. 

Error as to Court-fees not affecting merits of the 
case or the jurisdiction of the Court does not justify 
leversal of decree. {^Lentaigney y.) D. S. Abraham 
AND Co. V, Ibrahim Gorabhoy. 2 Rang. 462 : 
_ 84 I. 0. 971 : A. I. R. 1925 Rang. 65. 

88 and 0. 6, R. Failure of plaintiff to 
Sign pleadings—Ho power of attorney given to agent 
^~Objeetion not raised—Section 99 applies. 


C. P. CODE (V OF 1908), S. 100—Abandonment. 

Where the plaintiff filed the plaint through an agent 
and did not even sign the plaint, and there was no 
power of attorney given by the plaintiff to her agent 
on the record and no explanation was apparently ob¬ 
tained for he." failure to sign the plaint and no objec¬ 
tion however appeared to have been taken. Heldy S. 
99 of the C.P. Code applies to the case. {Alac Colly y.) 
Ma NGWE Kin v. Ma Hme. 1 Rang. 42 .■ 

74 I. C. 100 : A. I. R. 1923 Rang. 206. 

-S. 100— See also PRACTICE. 

Abandonment. 

Acquiescence- 
Additional evidence. 

Admissibility of evidence. 

Adverse Possession. 

Ancestral Property. 

Appreciation of evidence 
Burden of Proof. 

Concurrent findings. 

Considerat on of evidence. 

Construction of document. 

Costs. 

Court-fee. 

Custom. 

Damages. 

Defective Judgment. 

Discretion. 

Grounds. 

Jurisdiction. 

Legal necessity. 

M’sjoinder. 

M'sreading of Evidence. 

Mixed question of Law and Fact. 

Nature of tenancy. 

Negl gence. 

New plea. 

Non-joidner. 

Powers of Court. 

Prcs’'mption. 

Procedure. 

Question of fact. 

Quest oil of law. 

Second Appeal. 

Sufficiency of ev'dence. 

Sustafnabil-ty. 

Waiver. 

Abandonment. 

-S. 100— Abandonment — Point expressly aban- 

dotted in Court below. 

Where the appellant expressly abandons a point in 
the court below he ought not to be allowed to take it 
in second appeal. (^Mookerjee and Chotznery JJJ) 

JADU Gopau Kundu Chowdhuryz/.Gopal Chan¬ 
dra Nandi. 69 I. C. 44 (1) : 

A. I. R. 1924 Cal. 541 (2). 

S. 100— Abandonment—Question of fact. 
Whether there has been an abandonment or not is 
in each case a question of fact. 27 C. W. N. 802 , ref. 
to. (C.C. Ghose and B. GhosCy yy.) SaRAT CHANDRA 

MaJumdar Vy pras.anna Kumar. 

71 I. C. 304 (Cal.) : A. I. R. 1924 Cal. 366. 

----S. 100— Abandonment. 

A finding of non-abandonment cannot be attacked 
in second appeal. (Martineauy J.') AHMAD YARz;. 
Mahomed ah. 3 Lah. L. J. 445. 

-S. 100 — Abandonment. 

Finding as to the effectiveness of abandonment in 
law on. the facts found could be challenged in second 
appeal even where there is not any ground in the 
memorandum of appeal. (^A. Eaoof, J.') RaJA v. 
SaLABAT. 66 I. C. 935 : 8 Lah. L, J. 96. 


C. P CODK ' V OF 1908). S. 100—Abandonment. 

---S 100— .\k:7!>!oumt:it. 

A q\iestion of fat t whicli is abantlont-d befoie llie 
lower appellate ('nurl caniiot be raided in second ap¬ 
peal. ( X ra-\\ .1. /. C.) Kam N'ECH .TaXKI. 

i. C. 387 : A. I. R. 1925 Oudh 510. 

-S. 100— Al'.vitfoinucut. 

W’hete a party oi- his pleader abandons a poiitt in 
the lower appell.ite CVnirt he cannot raise it in second 
appeal, J. C.) MaHADIX) 'I'F.WaRI . 

SITI.A I;.\KH.'=iH SiNC.H. 63 I. C. 408 : 

8 0. L. J. 660 : A. I. R. 1922 Oi’dh 102. 

-S. 100— Ah(j}7tl(<jn)7cfit — of foi'l. 

(ducstiot^ A'* to alrandoninent is one of fact. i^Ross- 
ojni A'iif:on}it Sa/tay, J J l^D.M XaTHSaHI DF.O 

. M \HADFO SaIIU. 0 Pat. L. T. 600 : 

88 I. C. 1032 : A. I. R. 1925 Pat. 741. 

Acquiescence. 

-S. 100 —Acquit sct'tJiC Cini he coiisidcycd iu f<'- 

, oitJ aPfcci!. 

The quc.stion as to whether in a case there has been 
acqviiescence is not one of fact but of legal inference 
from the facts found and therefore it is operi to l>e 
considered in second appeal. {Afukcriit J.) 
bANK.SWAK IIaNDOPADHYA 7/. ANfUT.YA CHARAN. 

82 I. C. 309 : A. I. R. 1925 Cal. 288. 
-S. 100— . icq/ficscciicc — Question ofy is one of 

'I'he que.slion of acriuicscenr^^ from the facts found 
l)y the lower Court is one of law and not a ques¬ 
tion of fact. 2 1 followed. (//o/ifox, A. 

/. r.) SHANKFk 7. RANr.UBAI 

71 I. C. 942 : A. I. R. 1924 Nan. 56. 

-S. 100— A> qnicscenee — Question of ftict. 

Acquiescence is not a question of fact, but of legal 
inference from the facts found. i^J/eiltifoxy A. J. C.) 
Kamratan 7 -. Shiodattakai. 73 I. C. 137 (Nag.) 

Add t’onal ev dence. 

-S. 100 — Atf(hitionaI c'‘itienec releetcii not in 

exeyeise of <j discretion hnt due to supposed in^npcniole 
difUeulty—Second appeal lies. 

If an appellate Court, before whom an application 
for admitting fresh evidc*nce is made, e.xercises its dis¬ 
cretion and refuses to admit f)esh evidence, tlte pro¬ 
priety of that order would not l)e a good ground for 
entertaining a second appeal. If however the lower 
appellate Court doe.s not apply its mind to the question 
properly ))efore it at all and feels that it is unable to 
admit fresh evidence because of .some supposed insu¬ 
perable difficulty in its way which, in fact, does not 
exist, then it cannot be said that the Court in the e.\* 
ercise of its discretion, has refused to admit fresh evi¬ 
dence and second appeal will lie. (^Sulaiman and 

Ryvesy J J Q Badhi Das r-. Hoshiar Singh. 

47 All. 412 : L. R. 6 A. (C v.) 85 : 
23 A. L. J. 193 : 86 I. C. 761 : 
A. I. R. 1923 All. 288. 
——-S. 100 —Addilional ei'idcnee U'het/tcr al- 

lo7ved. 

There is no precedent for allowing an appellant to 
lead evidence, which could have been led in the Court 
below, in appeal. {.^/acleod^ C. J. and y.) 

MOTI CHAND RaOJI MaN ICKCHAND KAMCHAND 

OoJaR. a. I. R. 1022 Bom. 147 

Admiss’birty of Evidence. 

-S. 100— Admissibility of evidence — Obfee^ 

lion to ~—lV/ien considered on second appeal. 
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C. P. CODE yVOFlOOS), S. lOO—AdmisgibUlty of 

evidences. 

entertained in Second Appeal in this Court if thev 
have not been taken at least at the stage of First Ap¬ 
peal in the Court below. (Kanhaiya Lai and Mnker- 
tiy//-^ MUI.ANI MaULA BUX. 

46 A. 260 : 22 A. L. J. 149 : I. R, 5 All. 104 - 

78 I. C. 222 : A. I. R. 1924 All. 370. 

-S. 100— Adniissibilify of evidence _ Certain 

evidence held inadmissible—Case should be remanded 
for decision on other evidence. 

Where certain evidence was held inadmissible by a 
second appellate Court, but there were other pieces of 
evidence relating to the finding by the lower Court 
the second appellate Court remanded the case for de¬ 
cision on the other evi<lence, as it could not be sure 
that the lower Coint was not influenced by the recep¬ 
tion of the inadmissible evidence/ 1922 Cal. 251 Foil. 
(Snhrasoardy and Cuming, //■) CHOONI LaLL 
PRAMANIK NII.MADHAB BARIK. 41 C. I. J. 874 . 

86 I. C. 734 : A. I. R. 1925 Cal. IO 34 ’. 

-S. 100— Admissibility of evidence — Objec¬ 
tion as to. can he ial'en for first time in second appeal 
— E’'idcnct Act. S. 1 ^ 7 . 

An erroi^eous omission to object to inadmissible evi¬ 
dence does not make it ad.nissible. The omission to 
take objection to the admissibility of a document 
becoine.s fatal only in case.s where if the objection is 
taken in time, any defect in its admissibility can be 
cured and the document made admissible. In other 
cases objection as to inadmissibility can be raised 
even in second appeal though it was not rai.sed in the 
lower Courts. 19 All. 76 P. < *. Foil. {.Snhrawardy 
and Cuming. //.) CHOONI LALL KHEMANI v. 
Nifmadhab Barik. 86 I. C. 734 : 41 C. L. J. 374 : 

A. I. R. 1925 Cab 1034, 

-S. 100 —Admissibility of evidence in Imver 

Court. 

Although an erroneous omission in the trial court 
to object to an admission which was irrelevant did not 
make it relevant and admissible in evidence, an ob¬ 
jection that a document that per se is not admissible 
in evidence, has been improperly admitted in evidence 
cannot be entertained in second appeal. {^.Mookerjee 
and Rankin. J/.) SaVERUDDIN AKONDA 7 *. SaMI- 
RbDniN AKONDA. 

72 I. C. 985 : A. I.R. 1923 Cal. 378. 

-S. 100 —Admissibility of e'vidcnce — Inadmis' 

sihle evidence—Finding based on 

Finding of a lower appellate Court based on inad 
missible evidence can i>e impeached in second appeal. 
2 W. R. 74 : 21 C. L. J. 45 Ref. {Mookcrice and 
Chotzner. J J TaRAKUMAR GHOSK V KTJMARA 

arun Chanbra Singh. 74 I. C. 383 : 

36 C. L. J. 389 : A. I. R. 1923 Cal. 261. 
-S. \^(i~-Adntissibility of evidence. 

If a document is wrongly admitted in courts below 
the High Conrt in second appeal cannot decide there 
is other evidence to justify decree. (^Ji/ooker/ee. A.C.J. 
and Fletcher. J.') UJIR Abl SaRDAR SHADHAI 
BEHARt. 35 C. L. J. 182 : 68 I. C. 1003: 

A. I. R. 1922 Cal. 185. 

- S. 100 —Admissibility of ez idence — Finding 

based on inadmissible evidence—Second appeal. 

Where a finding of fact arrived at b}’ the lower ap¬ 
pellate court is based on inadmissible evidence, and 
there is no other evidence in support of it, the High 
Conrt will not accept the finding. {Shadi Lai. C* /« 
and Le Rossignol. y.) Sri RaM V. CHANDO. 

6 Lah. L. J. 204 : 80 1. C. 705 (1) : 


It would be, in the interest of administration of jus¬ 
tice in this province if it were generally understood 
that questions dealing with the admissibility and the 
legal effect of evidence vsdll not, as algeneral rule be 


A. I. R. 1924 lab. 470. 

'■ ~S. 100 —Admissibility of etudenee’-^Evidence 

Act, S. 45 — Comparison of handzvriting. 
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C. P. CODE (.VOF 1908). S. 100—Admissibility of 
Evidence. 

Comparison of signatures is one of the modes of 
proving handwriting and although where there is no 
other evidence such proof would be regarded as haz¬ 
ardous and inconclusive, it cannot be regarded as an 
eiTor-in-law to base the conclusion on such proof alone, 
and a Court of second appeal would have no power to 
set aside a finding based on such comparison. 14 I. C, 
741 , Yo\\.{Broadu^ay ami Moti Sti^ar, J BaLaK 
Ram t'. Mahomed Said. 5 Lah. L. J. 530 : 

A. I. R. 1923 Lah. 695. 
S. 100 —Admissibility of t'Z'idcfirc — I.atC pro- 
dnction—Refusal to admit. 

The refusal to admit a document produced at a late 
stage is a ground for second appeal, 12 C. W. N. 312 
Foil. i^Ross, y.) JaGDIP PanDEV c'. Mt. Taibu- 
NESSa. a. I. R 1924 Pat. 208. 

- —' ■■■S. 100 —Admissibility of evideuee^—Relevancy 
of document. 

Relevancy and proof of document is a question of law 
and can be raised at any stage but the question as to 

the proof of a document is one of procedure and can 

be waived. (lias and Buck 7 iill. //.) KaLIKA NaND 

V. Shiva Nandan. 3 Pat. L. T. 149 : 

A. I. R. 1922 Pat. 122. 

-—S. loo —Admissibility of evidence. 

Entries in luxtwaya papers are admissible in evidence. 
i^Das and Adami. //.) JUGDEO NaRAIN v. BulaKI 

Cope. 2 P. L. T. 343 : 63 I. C. 226 (2) : 

1921 P. H. C.C. 343. 

———S, 100 —Admissibility of evidence _ High 

Court will not interfere with rejecticm of documents 
when no cause is shown at rejection time. 

The High Court will not in second appeal interfere 
with the order of the Court rejecting admission of 
documents when no reason has been shown for their 
non-production at the time they were rejected. 
and Chahravarty, J/.) NriSHINHA CHARAN z;. 
BATASI puSHI. 90 I.c. 602 : A. I. R. 1926 Cal. 106. 

-S. 100 —Admissibility of evidence—Finding 

based on inadmissible evidence—Open to attack. 

A finding based on inadmissible evidence is liable 
to be challenged in second appeal. {/Cinkhedc, A. /. 
C.) BaLIRAM 7'. SaDARAM. 89 I. C. 1019. 

S. 100— Inadmissible ezudence—Finding 

partly based on—Second appeal. 

If legally inadmissible evidence is a material part of 
the basis of a finding of fact, that finding can be set 
aside in second appeal {A'inkhedc, A. J. C.) Ban AN 
e'. KaNJIT Singh. 89 I.C. 752 : A.I.R. 1926 Nag. 99. 

Adverse possession. 

“■ —S. 100 —Adverse possession—Inference from 

facts. 

The question w’hether possession is adverse or per¬ 
missive may be one of legal inference from documents. 
The mere fact that the evidence in the case is merely 
documentary does not constitute the finding of the 
low-er court findings of law. The question of the weight 
to be attached to the instances proved by the docu¬ 
mentary .evidence is one of fact. 29 A. 203 • 42 A. i <^2 
Ref to. {.Daftiels, J.') MOHAMMED AhmED v. Bab'u. 

_ 71 I.C. 762 ; A. I. R. 1923 All. 442. 

" S. 100 —Adverse possessimt—Question of fact. 

Where a house was found to be occupied by the de¬ 
fendant’s father adversely to the plaintiff landlord for 
more than 12 years before suit, this finding of fact is 
fatal to the appeal. 41 All. 669 Dist. (Ryves and 
Daniels, //.) BISHESHAR Nath v. Abdul WaHID. 

I- C. 672 : A. I. R. 1923 All. 382 (1). 
" , “S. ^Adverse possessioii—^ InfeVence from 

factie. 

Q. D.—VOL. I —52 
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C P. CODE (V OF 1908 1 . S. 100—Ancestral properly. 

The question of ailver.se possession is a mixed ques¬ 
tion of fact and law. Tlie facts found by the Judge 
mu'-it be accepted by the High Court in second appeal, 
but the conclusion drawn from them, namely, whether 
the possession was adverse or not, is a question of 
law anil can be considered by the High Court. 19 Cal 
233 , 2 O 2 : 20 C’. 93 : 29 C. L. J 241 : 24 C. W. N 1057 
Kef. (^Chattc) jce and Rearsoii-. //•) JOGENDRA N.ATH 

r . KaJendha N ath. 26 c. W. N. 890 ; 

68 I.C. 200 : A.I.R. 1922 Cal. 54. 
-S. 100— Adverse possession — Prescription. 

A finding of the lower appellate court that the pos¬ 
session of a party to the suit has not been adverse for a 
continuous period of 12 years is a finding of fact 
which cannot be disturbed in second appeal, {Marti- 
nenii. /.) MAHOMKD AZIM KHAN 7-. SUETAN 
Ahmed Khan. 4 Lah. L. J. 309. 

-S. 100 —Adverse possession—iVot pleaded — 

Decree based on—Absence of prejudice — Effect. 

Where in a suit for possession based on ownership, 
the court finds a title l\v adverse possession in the 
plaintiff, though the allegation was not contained in 
the plaint itself, and there i.s nothing to show the defen¬ 
dant was prejudiced or taken by surprise, it is not open 
to set up in second appeal that the plea of adverse 
possession was not raised in the pleadings. {Odgers 
and Hughes. //.) MUKAMBIKA SHETTITHI v. SHID- 
DAYA ShETTI. 18 L W. 543 : 75 I. C. 613 : 

A. I. R. 1924 Mad. 116. 

-S 100 -Adz'. •:rse possession—Question as to 

nature of Possession is one of legal inference. 

The question w’hether po.ssession is adverse or per¬ 
missive may often be one of legal inference from docu¬ 
ments. 42 All. 152 (B. c: ) and A. I. R. 1923 P. C. 59 
Foil, {h’inkhede. A. /. C.) VESHWANT v. DaULAT. 

89 I. C. 663 : A. I. R. 1926 Nag. 129. 

-S. 100— .Idverse Possession---Inference from 

facts found. 

The question of adverse possession is one of infer¬ 
ence from facts found and is a question of law, 
justifying a second appeal, {//allifax. A. /. C.) MT. 
MUNGa r. LaCHMI PRASaD. 6 N. L. J. 70 : 

74 I. C. 51 ; A. I. R. 1923 Nag. 65. 

-S. 300 —Adtierse possession—Finding as to. is 

not Conclusive. 

The finding of the lower Court on the question of 
adverse possession is not conclusive in second appeal. 
{Wazir Hasati. A./.C.) INDARPAL v. THAKUR DIN. 

10 0. L^J. 646 : 27 0. C. 77 ; A.I.R. 1924 Oudh 266. 

-S. 100 —Adverse possession—Hindu widozv — 

A'ature of possession—If a question of fact. 

The question .whether the possession of a Hindu 
widow is only in lieu of maintenance or adverse is to be 
decided by legal inferences and is not a question of 
fact. {Dalai. A. /.C.) BHAGWAN DIN v. AJUDHIA. 

87 1. C. 1021 : A.I.R. 1925 Oudh 429. 

Alternative Case. 

-S. 100 —Alternatizje case—Hot Put forth in 

Courts below. 

An alternative case arising out of the decision of 
the lower appellate Court cannot be allowed to be 
raised in second appeal when thatw’as not put forw’ard 
in the Courts below. (Das and Adami, //.) Ram- 
dhani Singh v. imt, Kewal Mani Bibi. 

90 I. C. 929 (Pat). 

Ancestral propertyi. 

-- S. 100 —Ancestral property-—Finding as to 

character of property is one of fact and as to eligibility 
of plaintiffs to site is one on Custom. 

W hether the property in dispute is ancestral is a find¬ 
ing of fact. Whether the plaintiffs as the collaterals 
in the sixth degree are entitled tdjsue is a finding on 
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custom and cannot be questioned in second appeal 
witliout the productivin of the necessary certificate 
under the Punjab Courts Act. (.-Ifit/a/ Kaoof, J.') 
NFaui-a Dad All 5 Lah. L. J. 449 : 

76 I.C. 147 : A I. R. 1924 Lah. 263 (1). 
—S. 100— Ancestral property—Finding of fact. 
A finding by the Appellate t'ourt that the right to 
the “ birt ” is not proved to be ancestral is one of fact 
and is not a matter to be decided in second appeal. 
{ Martincan. /. ) KiSHIN Da TT r KKISHEN I)\TTA. 

67 I. C. 439 : 3 Lah. L. J. 414. 


Appieciation of Evidence. 


— --S. Appreciation of evidence. 

Where the High ('ourt differed from the lowei Court 
not only it^ the estimate of the evidence, but also 
with regard to the inferences derivable from documents 
produced in the case and other circumstances their 
l ordships dealt with the case on its merit.s. i^Mr. 
.Ameer Ah.) JaGDEO ARaIN SINGH v. BaLDEO 
SINGH. 45 M. L. J. 460 : 

( 1923) M. W. N. 361 : 27 C. W. N. 925: 71 I. C. 984 r 
3 Pat. L. T. 605 : 36 C. L. J. 499 : 49 I. A. 399 : 

32 M. L. T. 1 : 2 P. 38 : 

A. I. R. 1922 P. C. 272 ( P. C.) 

S. 100— .Apprcciatiiin of evidence — / nference 
f ! om adnn tf cd entries is a i/ncsfion of fact. 

•An inference of fact from admitted entries in tlocu- 
mtnts cannot be disturbed in second appeal unless the 
inference is perverse or illegitimate, i .Mnkerli^ /,) 
Mr. Sham Devi v. Bhagwat Daval 

L. R. 6 A, rCiv.) 139 : 86 I. C. 584 : 

A. I.R. 1925 All. 353. 


-S. 100— Appreciation i>f evidence — uestion 

of inferences from documents othci than documents of 
title is one of fact. 

•A (jueslion as to iitference of fact from volumittous 
(.l<*cuinentary evidence, not l)eing documents of title, 
is one of fact. A. I. R. 192.3 P. C, 187 Fol . {Sulai 
man./.) GUPIA NaND BHaRTKI HaRI 

SH.VNKER. 78 I. C. 1016 : 

A. I. R. 1925 All. 39. 


-S. 100 —Appreciation of ei'idence—^^uestion of 

.'act. 

Where it wa> possible that the expert evidence 
given on both si<les was true. 

held, that the finding of the lower appellate C'ourt 
could be considered afresh in second appeal. {Snlai- 
man and Muhei/i, //.) MOHl). IBRAHIM r-. Mt. 
Altaian. 22 A. L. J. 1045 ; 83 I.C 27 : 

L. R. 6 A. (Civ.) 56; 47 All. 243 : A.I.R. 1925 All. 24. 


-S, 100 —Appreciation of evidence—//igh Court 

will interfere in sceund appeal when lower Courts go 
outside the foundation for determination of fraud. 

The High Court is reluctant to interfere in cases 
where two C'ourts have held that fraud has been es¬ 
tablished. But where in determining whether there has 
or has not been any fraud, the lower Courts have gone 
outside the proper foundation for determination of 
such a question, the High Court should interfere in 
second appeal. {^Faweett an*/ Madgavkar. J J.) DOD- 
RASAPPA DHARMAPPA 7. PRaDHANAPPA VENKAP- 
PA. 27 Bom. L. B. 1318 ; A.I.R. 1926 Bom. 33. 

-S. 100 —Appreciation of evidence—Inferences 

as to the legal standard of care taken by bailer can be 
eotisidered by High Court. 

Where the facts are not in dispute the inference 
which the Court below draws from these facts and the 
legal standard of reasonable care set up by it are ques¬ 
tions of law and the High Court can see whether the 
Court below' was right in holding e.g.. that the defen- 
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C. P. CODE (V OF 1908). S. 100—-^pprociation of 

Evidence. 

dant in despatching baled jute in a boat with 20 or 
32 leaks. I or l i inches in length, through which water 
entered into the boat, the jute being left in the hold of 
the boat for thirty hours complied with the require¬ 
ments of S. 151 of the Contract Act merely because 
there was continuous pumping out of the water which 
had only the effect of saving the boat. {.Chatteriee 
and Cuming, J J.) LakSHMI NaRAIN v THE SeC- 
RtTARv OF State for India. 27 C.w.n. 1017 • 

A. 1 . R.1924 Cal. 92. 

S. 100— Appreciation of cvidence-Duty of ap¬ 
pellate Court. 

The verdict of a Judge trying the case should not be 
lightly disregarded by the Appellate Court where the 
issue is simple and straightfor^^■ard and the only ques¬ 
tion is, which set of the witnesses is to be believed. But 
where the determination of the question of genuineness 
of anything depends not merely upon the assertions of 
witnessesbut upon surrounding facts and circumstances 
whose existence is either admitted or indisputably pro¬ 
ved, the judgment of the trying Judge may be vitiated 
by his failure to lest the veracity of the witnesses by 
reference thereto. Two conflicting view-points have thus 
to be reconciled namely, on the one hand, the undoubt¬ 
ed duly of the Court of Appeal to review the record¬ 
ed evidence and to draw its own inferences and con¬ 
clusions and. on the other hand, the unquestionable 
weight ntust be attached to the opinion of the Judge 
of the primary court, who had the advantage of seeing 
the witnesses and noticing their look and manner. 
{Alooker/ee and Buckland, //.) PRASaNNAMAYI 
Deri v. Baikunath ChattoraJ. 49 c. 182': 

66 1. C. 782 : A. 1. R. 1922 Cal. 260. 

——— — S 100— Apprec'ation of evidence — Infererues 
of fact—Reliability of — Entries. 

Inferences from the entries of the pocket book to 
the effect that the debit entries were unreliable are 
inferences of fact and not of law and High Court can¬ 
not interfere even if inferences are not correct. 

Sagas, /.) POKHEN MaL v. JaI BHAGWAN. 

6 Lah. L J. 311 ; A. I. R. 1924 Lah. 719. 
-S. 100— Appreciation o* ezddence. 

If a finding of fact is recorded on a mis-interpreta- 
lion of the evidence it can be interfered with in second 
appeal. {..Moti Sagar, J.) THE FIRM JOWALA DaS 
PAKAMANUNI) V. UTTAM CHAND. 76 I. C. 563 : 

A.1. R. 1923 Lah.585. 

-S. 100 —Appreciation of evidcnce^-Finding 

based on misreading of ludgment. 

.V finding cannot be contested in second appeal if it 
is based on a misreading of the first court’s judgment. 
(.Scott Smith and Fforde, //.) MT. BASANTI 
CHANDRA SINGH. A‘. I. K. 1923 Lah. 602 (2), 

-S. loo —Appreciation of evidence—Conclusion 

can be attacked. 

.Although in second appeal findings of fact cannot be 
impugned, it is nevertheless open to a party to chal¬ 
lenge the correctness of the conclusions drawn from 
such findings. {^Broadway and Moti Sagar^ /yO BaJ 

Singh v. Partab Singh. A.i.r. 1923 Lah. 497 (2), 

-S. 100— Appreciation of evidence — Finding 

of fact—Discussion of evidence — Fariition. 

Where the judgment of the lower appellate Court 
leaves no room for doubt that the material evidence in 
the case has been considered, the mere fact that refe* 
rence in detail is not made to every piece of evidence 
does not vitiate his judgment. The findings of fact 
would therefore be binding in second appeal. {Broad' 
zvay and Abdul Raoef^ J/-') NATHU SHAH HAVELI 

SHAH. 16 P. W. R. 1922: 66 I. C. 476: 1 Lah. L.J. 72: 
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C. P. CODE (V OF 1908), S. 100-Appreciation of j C. 

Evidence. j 

A. I. R. 1922 Lah. 140. 1 
-»■ S. 100— Appreciation of evidence. 

The High Court cannot in second appeal upset a 
finding of fact on the ground that the evidence on re¬ 
cord has not been properly appreciated by the Court 
below. iCheviSx A. C. J. and Ahdnl Raoofs J.^ JA1>U 
Nath v. Raman Mal. 4 Lah. L. J. 426. 

■ — S. 100— Appreciation of evidence — Mort^age 
deed—Attesting 70 /tnesses denying that the exeention 
7oas loitnessed by them—High Court's penocr to find 
that it was exeettted in their presence. 

It is quite open to High Court to find that the exe¬ 
cution was witnessed by the attesting witnesses even 
though they may not speak to the fact if there is other 
and satisfactory evidence on record to show that the 
attesting witnesses did witness the exeention. 20 C^ W. 

N. 192 Foil; (Spencer and Devadoss,//.) KURU- 
KUNDI SAMA Kao z/. Lal Chand. 

43 M. L. J. 745 : (1922) M. W. N. 708 : 

32 M. L. T. 9 : 17 L. W. 661 : 46 M. 64 : 

71 I. C. 153 : A. I. R. 1923 Mad. 36. 

■ ■ ——S. 100— .-ippreciation of evidence — Finding of 

lo\oer appellate Court differing from that of trial 
Court and based on misappredation of erndenee is not 
binding. 

It is not sufficient for the lower appellate Court 
when it reverses the findings of the trial Court to 
merely differ from it as regards appreciation of only 
the oral evidence. It ought to consider the eviden¬ 
tiary value of the several documents on record filed 
by the parties. If it does come to any conclusion by 
misappreciation of evidence such finding is not binding 
in second appeal. (Kinkhede, A. J. 6 ’.) VeSHWaNT 
V. DaULAT. 89 I. C. 663 : 

A. I. R. 1926 Nag. 129. 

-S. 100— Appreciation of evidence — Inferen:e 

as to the right of way being as of right would not be 
interfered with by High Court in second appeal. 

Where from an open user continued without interrup 
tion for a period of over 20 years and not shown to be 
attributable to permission or sufferance on the owner’s 
part, the final Judge of fact, i.e.^ the first Appellate 
Court draws an inference or presumption that it is as 
of right, the High Court cannot interfere w'ith the find- 
ins. (Kinkhedcy A. J. C ) WaSUDEO v. ShANKAR. 

7 N. L. J. 232 : A. I. R. 1925 Nag. 168 

-S. 100— Appreciation of evidence — Doubtfid 

evidence—High Court 7oill not interfere unless 
inlustice is caused or there is misapprehension of 
evidence. 

Even where the evidence is doubtful. High Court 
will not interfere with the decision of fact in second 
appeal until strong reasons either of injustice or of 
misapprehension of evidence by the lower Court are 
indicated. (Dalaly J. C.') AnpuRNA KuaR v. JaGE- 
SHAR MISRA. a. I. R. 1925 Oudh 658. 

— S. loo —Appreciation of evidence—Inferences 
of lowCr Court from documents cannot be questioned in 
second appeal though they differ from inferences of the 
appellate Court 

Inferences of fact drawn from documentary evidence 
on the record cannot be questioned in second appeal 
merely on the ground that if the ^Court of second 
appeal had itself considered the documents it would 
have arrived at different conclusions. (IVazir Hasan 

A. /. c.) Mt. sital V. Ram Bukhan. 

A. I. R. 1925 Oudh 611. 

—;-^—S.lOO —Appreciation of evidence—Trial Court 

disbelieving witnesses with reference to certain state¬ 
ments—Apellate Court believing them as to other 
staiements-^Ho second appeal lies. 


P. CODE (V OF 1908), S. 100—Appreciation of 
Evidence. 

Where the Trial Court called certain witnesses a 
j pack of shameless liars with reference to certain state- 
1 ments made by them the appellate Court can believe 
the witnesses with reference to some other statements 
and the action of the appellate Court in so believing 
does not call for interference in second appeal. 

J. C.) Santu r'. TURU. 85 I. C. 407 : 

A. I. R. 1925 Oudh 637. 

—--S. 100— .-ippreciation of evidence—Evidence 

not vtcivcd legally—Question can rc-opened. 

W’here the evidence in a case has not been viewed 
as required by law, a point of law is raised and the 
question can be gone into in second appeal. (Dalai 
J. C.') Zahid .‘\li V. Mt. Shahr Bang. 

12 0 . L. J. 130 : 86 I. C. 101 : 2 0. W. N. 10 : 

A. I. R. 1925 Oudh 384. 

-S. 100— Appreciation of evidence — Recitals in 

a deed—Question as to 7oeight to be attached is of fact. 

The question of weight and sufficiency to be attached 
to recitals in a deed as pieces of evidence i.s one of fact. 
44 Cal. 186 (P. C.) Ref. (JVazir Hasaiiy A. J. C.) 
lUJu Amarpal Singh v. Mt. chandrani. 

12 0 . L. J. 134 : 86 I. C. 743 : A. I. R 1925 Oudh 367. 

-S. 100 — Appreciation of evidence — Giving 

preference to one evidence to another by loroer Court is 
justified. 

Where the lower Courts believed the oral evidence 
produced on behalf of the plaintiff in preference to 
that of the defendant on the question of possession 
even though the name of the plaintiff was not entered 
' in the Khasra (revenue papers) : 

Heldy that it could not be said that the Court act¬ 
ed wrongly in believing it in preference to the conclu¬ 
sion to be drawn from the absence of the plaintiff’s 
name from the annual Khasras. (Dalai, J. C.) BhIM 
Shankar Dutt v. Mani Ram. 10 0. L. J. 643; 

80 I. C 457 : A. I. R. 1924 Oudh 265. 

-—-S. 100— Appreciation of evidence—Even a 

7 vrong inference from facts is binding. 

In second appeal it is not the business of the High 
Court to assess the value of evidence relied upon by 
the lower Appellate Court. A wrong inference from 
facts does not entitle the High Court to interfere. A 
finding of the lower Appellate Court as to a gift being 
incomplete for want of acceptance, at the time of its 
revocation, is one of fact and binding on the High 
Court. (Dalai, A./. C.) NanHU z*. RaM DaVAL. 

74 I. C. 818 : A. I. R- 1924 Oudh 164. 

“S. 100 —Appreciation of evidence. 

In second appeal the High Court will not entertain 
any question as regards the weight to be attached to 
the oral evidence in a case. (Daniels, J. C.) BHU- 
DHAR Singh v. Bhikam Singh. 

66 I. C. 370 : 8 0. L. J. 629. 

-S. 100 —Appreciation of evidence—Inference 

of fraud. 

Where certain facts are found and an inference of 
fraud is drawn, based upon the facts so found, it is 
open to the Court in second appeal to consider whe¬ 
ther, as a matter of law such an inference is justified 
by the facts found. If, however, the first appellate 
Court, which is the ultimate judge of fact refuse to 
draw an inference of fraud upon the facts so found by 
it, that decision cannot be questioned in second appeal 
unless the facts found necessarily amount to fraud : 
^en if, upon a consideration of all the circumstances. 
High Court might have drawn a different inference and 
come to a different conclusion unless that inference 
necessarily followed from the facts proved. High Court 
would not be entitled to disturb the findings of the 
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c. P CODE ,V OF 1908). S 100—Bur<Un of Proof. 


hrxt appeliate Courl.'i C\ /. MuUici, ./.) 

RaMDHURI CHOSVDHUkl : . DFONANDAN. 

2 P. 65 : 3 P. L. T. 501 ; 1922 P. H. C. C. 269 : 

1 Pat. L.R. 18 : A.I R 1922 Pat. 507. 

Burden of Proof. 


— S. 100 —of froof—Sicoud appeal — 
Suit ;// cU'cfrK.'yif —p.ziderrcc add need en hof/i ^idcs— 

FfTcet of. 

\\ hero the initial htirclcn of proving possession with¬ 
in 12 years of suit was wrongly placed on the plaintiff 
but nevertheless both the pat tics had adcluved evi- 
rlenc<*. the f]uestion of o>jiis loses its importance. The 
finrling f>n tlte issue of possession is largely one of fact 
with whicli the High Court will not interfere in second 
appeal. K-Vea'-e.J.) ShiVa PraSaD Sl\-r,n r-. 
Afl'XFSHWAK \)Vni.. L. r 5 ^ 353 . 

A. I. R. 1924 All. 924. 

100 Pardo: of proof — Ontis zvroJizlV 

placed. 

here the plaiiuift has not l)een prejurliced in any 
way owing (o the fact that the initial onus was wrong¬ 
ly {)laced upon him, held, tltal no reason for inter¬ 
ference is made out. i^Slnidi Laf C. J. ami /hasher. 
/. ) \At'.INA SiNf.H MOTA SixCH. 

A. I. R. 1924 tah. 335 ( 2 ). 

-S. 100 — /hirdcn of proof — Xe,s'o/ialde iastru- 

fueal—iVaut .-/ eousiderafio/i — Ottes/ion of r>nns of 
proof—One of Ia-a\ 

<<)uestion of burden of proof where defendant 
admits execution but denies partial or total absence of 
consirlcraiiott Is one r»f law. ( //roadway and Afhiul 
Oadi> // > GbRuri SiNtiJi ?•. KaKAM DaD. 

77 I. C. 246 ,-4 L. L. J. 199. 

S. 100 —/iarden of pi oof — Cnsfoni — Xcecs- 
sity for certincatc. 

here a question of burden of pjoof clearly in¬ 
volves a question of custom, an appellant is not eti- 
litled to argue it on second appeal without a certificate. 
{Ai'du! Pnoof and //arriwti, //.) Mri.KHI v. MUS- 
SAMMAT Pi-NNI. 66 I. C. 492 r 2 Lah. 348. 

— S’ 100 —//iirdea of proof—Question of /aw. 
The question upon which party tlie onus of proving 
any j)articular point lies is undoubtedly a question of 
law on which a .second appeal lies. {Seott-Smith. /.) 

Mt. Naimat Pinr r. Maho>»kt) ¥a\z. 


65 I. C. 745 (Lah.). 

S. 100 Barden of proof — Finding' of tact'^ 
P>ror as to — /nterference. 

Defts. e.xecutcd a mortgage in favour of the plain¬ 
tiffs for Rs. 4,580 njade up of .sums due to previous 
niortgagees, previous debt due on account-price of 
bufftiloGs <inc! p^iyinent of cltfbts due to other pei^^^ons, 
Refoie the Sub-Registrar the executants admitted 
receipt of full consideration, hut at mutation they 
stated that tlie whole of the consideration had not 
been received. In a suit by plaintiff, for posse 5 ision as 
mortgagee, /ic/d, that the question of onus prohandi 
arising in this case was a question of Jaw rendering a 
second appeal competent, {//roadway and Ilf/her- 
force. /J.) GaNOA Ram KuLlA, 64 I. C. 901 : 

2 lah. 249. 


' S. 100 '^Barden of Proof — Pindi?ip of fact. 

A correct appreciation by an Appellate Court of a 

direction of the Lower Court as to the burden of 
proof, and a consequent arriving at a finding of fact 
must be accepted in second appeal. {Sadasivn Aiyar 
and Spencer. JJ.^ UdaYAR ?'. KaNDA- 

SAMI ASARI. 59 I. C. 973 : 12 L. W. 170. 

-S. laO—Burden of proof—-Cast on wrong 

pa rty-^ Z>is rega rdi ng e r 7' dc nee . 


C. P. CODE i.V OF 1908) S, 100—Consideration nf 

Evidence. 

.\ fact resulting into a finding of wrong burden of 
proof and disregard of evidence on record is not bind¬ 
ing in secotid appeal. {.V/ullick and Buchniil. //.) 

Shlopi Jan Kai V . Kesho Prasad Singh, 

2 Pat. 919 : 76 I. C. 347 : 5 Pat. I. T. 316: 

A. I. R. 1924 Pat, 810. 

Concurrent Findings 

-S. 100 —Concurrent findings—Inference _ 

// igh-way — Dedication. 

The evidence on which the concurrent findings were 
based was one of u.ser by the public. From this evi¬ 
dence the Courts below inferred aniinus dedicandi 
/Ic/d. this was a finding of fact which is not vitiated 
by any defect in procedure or by any wrong applica¬ 
tion of a principle of law. On the evidence of the 
user before it, the f'ourts below were quite competent 
to thaw the inference that there was a dedication with 
the intention to dedicate. This is a presumption of 
fact which could legitimately be raised on the evi¬ 
dence produced. Folkstone Corporation v. Brockman. 
( 1914 ) A. C. 338 and Turner Walsh. 6 A. C. 636 
Foil. {Wazir //a^an. A. J. Cf) RAI BaJRANG BaHa* 
dur 7'. Badri Nath Bhargava. 9 0. L, J. 497 : 

70 I. C. 74 : A I. R. 1923 Oudh 26. 
-S. loo —Coficurrent findings. 

Ordinarily it is not possible on second appeal to go 
behind concurrent findings of fact but where not only 
the findings are perverse in the sense that they were 
opposed to the weight of the oral evidence but that 
was due to the fact that the trial court wholly ignored 
the entry in certain document whilst the first appellate 
court entirely failed to realise its probative value the 
High Court set aside the concurrent findings of fact. 
{Pratt, y.) MaUNG HLAING t:. MAUNG CHIT SUO. 

1 Rang. 136 : 76 I. C. 449 : A. I. R. 1923 Rang. 196. 

Cons'deration of Evidence. 

. . .S. 100 —Consideralion of evidence—Finding 

ftased on inndmissihlc evidence can he set aside hy High 
Court. 

Where a finding of fact is vitiated by the conside¬ 
ration of inadmissible evidence, it is open to the High 
Court in second appeal to come to an opposite con¬ 
clusion on a consideration of the evidence. {Stuart. 

/.) Saktoo Mai r-. Gopal Chand. 

4 V. P. I. R. (A) 5 : 66 I. C. 313 : 

A. I. R. 1922 All. 439. 

-S. 100 —Consideratiou of evidence—Finding 

on inadmissible evidence—High Courts interference of. 

Where the finding of an Appellate Court is based on 
evidence which is inadmissible, the High Court will 
interfere. ( Tudhall and Stuart. //.) SRI THAKURJI 

HIRDK NaRAIN. 63 I. C. 811 (1) (All). 

-S. 100 — Consideration of evidence—Documestt 

not produced at first hearing—/detection of — Inierfet' 
cnee. 

Certain documents were not produced at the first 
hearing of a suit under O. 13 , Kr. 1 and 2 and they 
were not received in evidence as the Trial Court was 
not satisfied with the reasons for their non-production 
at the earlier stage, //eld. the High Court in second 
appeal will not Interfere with the order of rejection. 
{Cuming and Chakravarti. JJf) NRISINH.A CHARAN 
NANDI CHOUDHURI BaTASI DaSHI. 

90 I. C. 602XCal ) 

-S. 100 —Consideration of evidence—Finding 

not based on legal evidence is not binding. 

Where a plaintiff bases his claim upon a title the 
mere fact that the adjoining plot happened to be a 
courtyard or outer compound of a house and belongs 
to a certain person does not show that the plot on 
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C, P. CODE (V OF 1908), S. 100—Cousideratiou of 

Evideucc. 

which the disputed house stands must also belong to 
that person. The finding to the effect being not based 
on legal evidence can be set aside in second appeal. 
(^Suhraioaydy and Chotznet-, JJ.') MOULVI AHIDAN- 

naki 7\ Nagkndra T.al Gangopadhva. 

80 I. C. 903 : A. I. E. 1925 Cal. 302. 
-S. 100—C 'onsidcration or czruo/tci-— A'oi ado- 

qnate-~^Kefnand. 

Where the judgment of the court below is not^atis• 
factory and the court has not come to a finding on a 
consideration of the whole evidence on the point, the 
case should be remanded for a rehearing. i^Suhra- 
zvardy and Cuming, JJ^) ISaP AI>I t'. SaTIR 
CHANDRA ROY. 65 I. C. 504 (Cal.). 

-S. 100—6’ onsidetatioii of evidence — finding; 

of fact—Based on admissible and on inadmissible ez'i- 
dence. 

Where a finding of fact is based on evidence some 
of which is inadmissible the High Court cannot up¬ 
hold the finding on the admissible evidence excluding 
the evidence which is inadmissible. {Chatleriee and 
Suhraivaydy, //.) SaRAJ Kumar ACHARJIz'. UMED 
ALI. 26 C. W. N. 1022 : 63 I. C. 954 : 35 C. 1. J. 19. 

. . — *S. 100 — Consideration of ezfdencc — Finding 

of fact can be set aside when lower Court has not con¬ 
sidered whole of evidence or finding is not reasonably 
deductble from the evidence^ 

Where an appellate Court has arrived at a finding 
of fact w'ithout taking into consideration the whole ot 
the evidence in the case or where the finding is such 
that it cannot reasonably be deduced from the evi* 
dence, it is liable to be set aside in second appeal. 174 
P. L. R. 1914 : 48 I, C. 7-12 Foil. {Afoti Sagar, J.) 
Nagina Singh z-. Jiwan Singh. 79 I. c. 107 : 

A. I. R. 1926 Lah. 87. 

-S. 100—6 'onsidevation of evidence — Finding. 

based on statement not admissible in evidence—Can be 
questioned in second appeal. 

As the District Judge has based hi?, finding not on 
the certified copy which shows what the entries in the 
records are, but on a statement which is not admissi¬ 
ble to prove the entries, the finding can be contested 
in second appeal. iA/artineau. /.) KaM LaL v. 

Ghanesham Das. 71 1 . c. 825 : 

A. I. B. 1923 Lah. 150 (1). 
— II — —S. loo —Consideration of evidence—Findings 
of fact—When open to attack in second appeal. 

Ordinarily grounds which impugn findings of fact 
cannot be entertained in second appeal but where an 
Appellate Court bases a finding of fact upon one piece 
of evidence alone w ithout considering the whole of 
the evidence bearing upon the point the finding is not 
binding on a court of second appeal. A finding of 
fact to be binding on a Court of second appeal must 
be a judicial decision reached on a consideration of 
the whole of the evidence, and where it appears that 
all the available evidence has not been considered, 
the High Court will interfere and should interfere in 
Second Appeal. 58 1. C. 482 r 56 I. C. 529 : 54 I C. 
768 : 65 I. C. 475’ Ref. (^Broadway and Aloti Sagar^ 

//.) Firm ok Mansa Ram Gordhan Das v. 
Firm of Mangal Sain Duni chand. 

65 I. C. 497: A. I. E. 1922 Lah, 149. 
“■ ' S. 100 —Consideration of evidence. 

The finding of the Lower Appellate Court however 
erroneous, but based on the evidence of the record 
cannot be disturbed by High Court. ^Abdul Raoof 
<^idHarrisoiy JJ.') NIRANJan Singh v. BHaGWAN 

3 Lah. L. J. 409. 

“ 100 —Consideration of evidence. 

■A'finding of fact arrived at that the plaintiff was a 


I C. P. CODE (V OF 1908), S. 100—Consideration of 
Evidence. 

I minor on consideration of inadmissible evidence, can 
be attacked in second appeal. ^Broadzray and Abdul 
Qadir, JJ.') BaLWAN'I' SlNGH Jb\T,l)KO .'^INGIf. 

64 I. C. 929 ; 2 Lah. 271. 

-S. 100— Consideralion ot evidence. 

The finding of Lower Appellate Court w’itli respect 
to the market-value and the amount paid in the pre¬ 
emption suit, however enoneous, cannot be contested 
in second apiJeal. {Chevis and Scoii-Smilh.JJ.) GaN- 
pat Kai V. Hari Ram. 64 I. C. 297 : 

3 Lah. L. J. 108. 

-S. 100— Consideration of evidence—Material 

evidence not considered—Finding on fact can be rever¬ 
sed. 

A finding on a question of fact would be binding if 
based on a proper consideration of all the material 
evidence otherwise tlie finding can be reversed. {A’u- 
maraszoami Sastri and Waller, JJ.) .SECY. OK STATE 
V. NaNI»VaPPA SHETTV.21 L. W. 227 ; 86 I. C 919 : 

A. I. B. 1925 Mad. 447. 
-S. 100— Consideration of evidence — inadmis¬ 
sible evidence—Alatcrial part as basis of finding ren¬ 
ders remand necessary. 

Inadmissible evidence whicli is at least material part 
of the basis of the finding, though it may not be the 
main part of it renders remand necessary. The admis¬ 
sion and consideration of improper evidence would not 
necessitate a remand if that evidence formed no more 
than a negligible part of the basis of the finding rest¬ 
ing on it, because in that case it would be possible to 
say that the finding would undoubtedly be the same, 
even if the improper evidence were excluded, {//alli- 
fax, A. J. C.) KaOJI c'. WarLU. 18 N.L R. 182 : 

A. I. R. 1923 Nag. 107. 

-——S. 100— Consideration of evidence—Finding 

of fact—IVhen open to question. 

A finding C'f fact by the lower appellate court reach¬ 
ed without considering matedal evidence in the case 
will not be accepted. (Frideaux, A. J. C.) Lal 
Singh v. Parashra.m. 68 I. C. 332 : 

A. I. R. 1922 Nag. 226^ 

-—S. 100—6 onsideration of evidence—Quaint 

reasoning of lo'ioer Court—Finding can be reversed, 

A finding of fact based upon quaint reasoning can 
and must be interfered with. {Dalai, J. C.) R^m 
Bali Ram Asre. 12 0. L. J. 105 - 

86 I. C. 686 ; A. I. R. 1925 Oudh 386. 

• — —S. 100— Consideration of evidence Inter¬ 
ference loith a decision based on something which the 
Record-of-Rights does not contain, is iustiHable even if 
the Record-of-Rights is merely a document of evidence. 

If the Record-of-Rights is a document of title ob¬ 
viously it is open to the Court in appeal to construe 
that document. But it is open to the High Court in 
second appeal to interfere with a decision based upon 
the Kecoid-of-Rights if the decision is founded on 
something which the Record-of-Rights does not con¬ 
tain even if the Record-of-Rights is not a document of 
title but merely a document of evidence. (Mullick, 
-d, C. J. and Kuhoant Sahay, J.) BHUPAL MISSIR 
z. Sakban Lal. _ . A. I. B 1925 Pat. 725. 

-S- 160 —Consideralion cf evidence—Finding 

of fact — Kabuliyat. 

It is not proper in the second appeal generally to 
consider whether or not the lower courts have taken a 
right view of evidence in coming to findings of fact, 
but the construction of Kabuliyats upon which the 
courts below mainly based their viev.*, that a custom 
was shown, can certainly be considered-by the High 

Court in order to see whether their meaning lias been 
rightly interjireted. {Bucknill and Ross.JJ.) NathunI 
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C r. CODE (V OF 1908), 8. 100—Consideration of 
Evidence. 

Rai MaharAjadhiraj Rameshwak Singh 
Bahadur. 1 Pat. L. R. 289 : 73 I. C. 629: 

A. I. R. 1924 Pat. 147. 

-S. 100— ( 'oHchieration of rrideiuf — Judg- 

rut fit of' f^7‘^rsa/. 

In a judgment of reversal it is absolutely necessary 
that good grounds should be shown for coming to any 
finding of fact. 'I'liere nmst be sufficient material in 
the judgment of Appellate Court to show the High 
(^ourt that Lower .\ppellate Court has considered the 
evidence and duly considered the reasons given by the 
trial Courts in its judgment for coming to a contrary 
decision. iAdatm, J.) BhIKHU MaNDAL f. BHI- 
KEHAKAK DuTTA. 2 Pat. L. R. 32 : 

A. I. R. 1923 Pat. 275. 

S. 100— CoustderatioH of e^ddence — CommiS’ 
Stoner's report—fathtre of foToer appellate court to 
consider. 

The report of the commissioner in a case of a boun¬ 
dary dispute is an important piece of evidence and 
should be considered by the lower appellate court. An 
omission to do so justifies the second appellate court 
in remanding the case to the lower appellate court. 
{Coutts and Das, /J.) Ml. SoNEKUAR v, BaidYA- 
NATH SAHAY. 3 Pat. L. T. 483 : 

A. I. R. 1922 Pat. 562 (2). 

-S. 100 —Consideration of e^'idenee — Whole 

e7;idence not considered — Effect. 

A finding of fact which has been arrived at withoul 
the consideration of the entire evidence on record is 
not binding on the court in second appeal. {Contis 
and Das, /J.') (ilRjA PKASAD ?. JaGAL KISHORE. 

70 I. C. 863 : A, I. R. 1922 Pat. 503 

Construction of document- 

-S. 100—C 'onsfruction of document — Miscon¬ 
struction. 

The date, at which a particular holding first began 
to be held as a definite holding, is essentially a ques¬ 
tion of fact, and must depend on evidence. That 
evidence may be, and naturally is, documentary, but 
the documents admitted in evidence upon that ques¬ 
tion are really historical materials, and although they 
have to be construed, and if possible undeistood, they 
are not to be treated as involving issues of law merely 
because they have to be construed. It is not as though 
they were being construed, as instruments of title or 
mere contracts or statutes, or otherwise the direct 
foundation of rights. {Lord Sumner^ MlDNAPl’R 

Zamindary Co. Ltd. v. Uma Charan Mandal. 

45 K. L- J. 663 : 4 Pat. L. T. 627 : 33 M. L. T. 291 : 

40 C. L. J. 16 : (1923) M. W. N. 832 : 

25 Bom. L. R. 1287 : L. R. 4 F. C. 184 : 

21 A. L. J. 723 : 29 C. W. N. 131 : 74 I. C 482 : 

A. I. R. 1923 P. C. 187 (P. C.). 

-— 8. 100 —Construction of document—Finding 

of fact based on Court's vie‘u of legal effect of an en¬ 
dorsement—Interference is permissible. 

A finding of fact based on the view taken by the 
Court as to the legal effect of a document is open to 
question in second appeal {Stuart and Boys., J J 

Meharban Singh v, Panna Lal. 23 A. L. J. 869 : 

L. B. 6 A. (Civ ) 399 : A. I. R. 1926 All. 76. 

--—S. 100 —Construction of document—Question 

of law or fact. 

So far as the nature of the contract is to be gather¬ 
ed from the language used, this is a question of con¬ 
struction which is a question of law. So far however 
as it is to be gathered from external fact proved in 
evidence it is a question of fact {Ryves and Daniels, 

//.) Babu Bishambhar Nath 7'. Muhammud 


C. P. CODE (V OF 1908), S. 100—Construction of 

Document. 

Ubaid Ut.uah Khan. 45 A. 581 : 21 A. L. j 503 . 

L. R.4 A. (Civ.) 433 : 77 I.C. 572 *: 

A. I. R. 1923 All. 686 . 

-S. 100 —Construction of document — Miscon¬ 
struction—When a question for second appeal. 

Where a Court of appeal ha.s read entries in revenue 
papers and has simply decided to what extent the 
entries indicated the plaintiff’s possession of certain 
plot of land and it has in no way interpreted these 
entries to indicate any legal point, his decision in 
interpreting these documents is a decision of fact, and 
not of law- Where there is sufficient evidence to 
support a finding of fact in second appeal it cannot be 
impeached on the ground that the reasoning is not 
accurate. {Stuart, /.) SHEIKH MuhaMED Shuker 
7 '. Abdul CiHani. 7l I. c. 369 • 

A. I. R. 1923 AIL 362. 

- S 100— Construction of document—If 
trinsic evidence is admissible, construction is question 
of fact, otheisoisf it is of law. 

If extrin.sic evidence is necessary and therefore ad- 
missii)Ie to detemdne the meaning of the words 
used in a document the construction of the document 
is a question of fact which cannot be .reagitated in 
second appeal. But if the question is one of construc¬ 
tion of the document upon the document itself, then 
it is a question of law which can be considered in 
second appeal. {Greaves and Graham, JJ.') Pra- 

SANNA Kumar Ray v. Arun Chandra Singhu. 

29 C.W.N. 353 r 85 I.C. 693 : A. I. R. 1925 Cal. 656. 

-S. 100 —Construction of document—Question 

of law^Miseonstru- tion of document containing ad¬ 
mission—If one. 

Per Mookcriee, J. —The misconstruction of a docu¬ 
ment which is the foundation of a suit is no doubt a 
question of law, but the misconstruction of a docu¬ 
ment which is alleged to contain an admission, that is 
to say, a misappreciation of the meaning and effect 
of an admission is not a question of law which can be 
raised in second appeal. {Mcokerfee, .I.C. /.and 
Fletcher,/.) UJIR.M.I SiRDAR v. ShADHAI BE- 
HARA. 35 C. L. J. 182 : 68 I. C. 1003 t 

A. I. R, 1922 Cal. 185. 

-S. 100 —Construction of documentary evidence 

is a question of fact. 

The question of the construction of documentary 
evidence, apart from the construction of a document 
of title which is the foundation of a claim, is one of 
fact and not of law and cannot be agitated in second 
appeal. A, 1. R. 1925 All. 39 Foil. {Addison, /.) 
Devi Chand ? . Jai Chand. 26 P. L. R. 606 : 

A. 1, R. 1926 Lah. 21. 

-— S. 100— Construction of document includes 

two things, namely meaning of words and its legal 
effect—The former is a question of fact and the latter 
one of law — Deed — Construction. 

The expression ‘construction’ as applied to a docut* 
ment includes two things namely, the meaning of the 
words and their legal effect. The meaning of the 
words is in all cases a question of fact and the effect 
of the words is a question of law. A. I. R. 1923 Lah. 
626 Foil. {Addison, /.) DEVI CHAND v, JAI CHAND. 

26 P. L. R. 605 : A. I. R. 1926 Lah. 21 

-S. 100 —Construction of document—Finding 

based not on construction of deed alone but on other 
facts also—Finding cannot be rei'ersed in second appeal. 

Where the lower appellate Court’s finding is based, 
not merely on the construction of the deed, but on 
other facts as well the finding cannot be reversed in se¬ 
cond appeal. {Martineau, /.) ISHAQ LaL v. PlYARl 

Lal. 7 L.L.J. 74 : 86 I.C. 695: A.I.R. 1925 tab. 344, 



§29 


CIVIL, CRIMINAL & REVENUE 


830 


C. P. CODE (V OP 1908), S. 100—Construction of 
Document. 

S. 100 —Construction of document _ Question 


of fact and law—Erroneous finding of f(7ct — Inter¬ 
ference. 

The construction of a document may bear either 
the meaning of the words or its legal effect. The first 
is a question of fact and the second a question of law. 
The High Court cannot entertain a second appeal on 
the ground of an erroneous finding of fact, however 
gross or inexcusable the error may seem to be, if the 
Court had before it evidence proper for its considera¬ 
tion in support of the finding. {Moti Sagar, J.) 
SHANKAR Das V. Mansa Ram. 78 I. C. 36 : 

A. I. R. 1925 Lah. 150. 

“ ” ■ S. 100 Construction of docufnent—Question 
of fact or law. 

The expression ‘ construction ' as applied to a docu¬ 
ment includes two things : first, the meaning of the 
words ; and secondly, their legal effect. The meaning 
of the words is in all cases a question of fact. 
The effect of the words is a question of law. 
( 1891 ) 1 Q- B. 79 Foil. A second appeal is not 
admissible merely because some portion of the evidence 
is in writing of which the meaning has been mistaken 
by the lower appellate Court. ^Campbell and Moti 
Sagar, JJ.') DaL SINGH v. PLUIMAN. 

A. I. R. 1923 Lah. 626. 

-S. 100— Construction of document—Deed open 

to one of two constructions. 

Where it is possible to read the words of a docu¬ 
ment in dispute either way, it is open to the lower 
appellate court to adopt whichever reading appears to 
be more reasonable to it after considering all the 
connected circumstances and where it has done so, its 
finding as to what the w’ords in ' dispute really are, is 
a finding of fact which cannot be questioned in second 
appeal. iScott-Smith and Abdul Qadir, JJ.') 
NigaHIA Ram v. BhaGU AlI. 65 I. c. 580 : 

A. I. R. 1922 Lah. 24o! 

-'S. 100— Cofisiruction of deed—Question of 

fact—Intention of parties. 

The question whether the parties to a deed of 
transfer intended that certain property should pass 
under the deed is one of fact and cannot be agitated 
in Second Appeal. (^Abdul Raoof and Moti Sagar, 

JJ.) Shankar Das v. Mali. 631. c. 746 ( 2 ) (L). 

- S. 100 —Constructiofi of document—Deposition 

—Question of law. 

The construction of a deposition is what the Court 
thinks is proved by it and it is wrong to speak of it as 
a construction so as to make it a question of law. 
\Abdul Raoof and II arri son ^ J J.) RaGGU MaL z/. 
SlTA R am. 63 I. C. 575 (L). 

“ ' —S* 160 —Construction of document — Docu¬ 

ment wrongly read or misconstrtied by lower Court — 
High Court will interfere if finding is vitiated. 

^ •document has been wrongly read or misconstru¬ 
ed the High Court would consider whether the mis¬ 
construction h^ in any way vitiated the finding 
otherwise the High Court will not interfere with the 
conclusions of fact arrived at by the lower Court. 
yDevadoss, J.) RaMA RaO v. APPU. 88 I. C. 924 • 

__ A. I. R. 1925 Mad. 1226. 

S. 100 —Construction of document — Deed — 
MiUerial alteration—Question is not purely one of law. 

The question whether an alteration is material or 
not IS always dependent upon the nature of each 
transaction and it also depends upon the nature of the 
alternation and its juxtaposition in the particular part 
of the document where it is interpolated and the new 
complexion the instrument is made to bear by reason 
of the iteration* It is not therefore a pure question 


C. P. CODE cv OF 1908). S. 100—Court-fee. 

of law. (Hink/iede, A. J. C.) HemchaND v. 
GOVINDA. 8 N. L. J. 1 : 86 I. C. 185 : 

A. I. R. 1925 Nag. 243. 

■ ■—S. 100— Construction of document. 
Interpretation of documents and inferences lo be 
drawn from that interpretation are not mere questions 
of fact and even concurrent findings based on such 
interpretation and inferences can beset aside in second 
appeal. 24 C. W. N. 594 . ref. {D/iobley, A. J. C.) 

Krishna Rao z*. Nilkanth. 5 N. L. j. 25 • 

69 I. C.^800 18 N. L. R. 163 : A.X.R. 1922 Nag. 52. 

-S. \QQ~-Construction of doctnnent—Whether 

Wajib-ul-arz is based on custom or contract is 

question of laiv. 

Whether an entry in the Walib-ul arz is a record of 
an alleged custom or of a contract being a question of 
the construction of a document is a question of law 
which must be entertained in second appeal. i^Citmin*^ 
A. J. C.) Ram Kumar ?<. Har 1*raSad. 

76 I. C. 1021 : A. I. R. 1925 Oudh 64. 

-S. 100— Construction of doeuwen/ — ('onstrm- 

tiou of a title deed is ,i question of law. 

The construction of a document of title is a point of 
law. i^Kulwant Sahay. J.) Ci.^NESH 

Bisesar Panday. 88 I. c. 820 • 

A. I. R. 1926 Pat. 49^ 

-S. 100— Construction of document — Question 

was held to be otte of law. 

The headman of a village in Lower Burma granted 
a permit to occupy certain laiul, which formed the 
basis of appellant’s title. 

that the legal effect of the document was a 
question of law and that Second Appeal w as com¬ 
petent. {Maung Gyi, J.) ABDUL RahIM v 

Mahomed Cassim. 4 Bur t t o-r ’ 

88 1. C. 314:A,I. E. 1925 Kang 255 ; 

Cost. 

• -S. 100— Costs—Ltrwer Court interfering with 

discretion of first Court—Groinid for interference in 
Second Appeal. 

Interference with the discretion of the Trial Court 
by the Lower Appellate Court in the matter of costs 
is a ground for interference in Second Appeal under 
s. 100 . {Walsh, J.) Hakim Zahur Ahmad z/ 
Fateh Ullah. 64 I. C. 962 ; 3 U. P. L. R. (All.) 55 ! 

Court-fee. 

S. 100— Court-fee — Order refecting memo¬ 
randum of appeal —Deficiency in Court fee _ Court- 

Fees Act, Sch. A Art. i. 

After the decree-holder had obtained the possession 
under the final decree for foreclosure it w as set aside 
m appeal. The application for compensation under 
S. 144 , C. P. Code of the judgment-debtor who was 
restored to possession was dismissed. The District 
Judge, after admitting the appeal, rejected the memo- 
ranxlum of appeal on the ground that the judgment- 
debtor had paid only 8 as. Whereas ad valorem 
court-fee should have been paid under Art i Sch I 
of the Court Fees Act and failed to make good the 
deficiency in time. Held, decision of the District 
Judge that ad valorem court-fees was payable instead 

of 8 as. was wrong and that as the question of com¬ 
pensation related to execution, discharge or satisfac¬ 
tion of the decree in appeal the court-fee of 8 as. 
paid on the memorandum of appeal to the District 
Judge was sufficient. An appeal lies against the deci¬ 
sion of the District Judge rejecting the memorandum 
of appeal. {Drake-Brockman, J. C.) GaBBA v 
KANCHEDILAL. 18 N. 1. B. 16 • 

A, I. R. 1922 Nag, 62. 


QUINQUENNIAL DIGEST, 1921 — 19^5 


^3 1 


83^ 


C. T. CODE (V OF 1908), S. 100—Custom 

Custom. 

-S. 100~~C/fs/o///—(\iirt cmi twominc 

7 c/it'h'i<: f in the inir cstabh-^ncs ti ('//s/t>/n. 

Alihoufjh the findings of the lowtr appellate (.ourt 
50 far as they are findings of fart are binding in 
seconfl appeal, ne\orthele'^N it is open to a ( ourl in 
second appeal t«> consider w hether ine evidence which 
has been tound to be proved and instances which 
have been establi'>)ted do or do not establish a custom 
having the force of law. (JAnrs. C. /. and Sn/nifnan, 

j ) Svti) I'AiAMMUi) Husain iuanwaki Lal. 

L. R. 6 A. 179 : 88 I. c 752: 

23 A. L. J. 932 : A. I. R. 1926 All. 43. 

-S. 100— Cnslon — Tenants ‘a'hethcr entith’d to 

sell site of hoKSC is mixed //lu stion of laiu and fai l. 

The question whether by custom a tenant is entitled 
lo transfer tlte site of Ids house in the village abadi is 
a mixed (pie'^tion <jf law .tntl fact and in the second 
appeal the tjuestion of sufficiency or insufiiciency of 
the evidence in support of such a custom may begone 
into. 30 AII. 311 . Foil. (Mitlier/i. /.) KaHO i' 
bUANKAR LaU. L. R. 6 A. 109 (Rev.) : 

87 I. C. 749 : A. I. i1. 1925 All. 718. 

_-s. 100_ Custom — ///i’/z Court should consider 

the admissibility and quantmn of evidence to establish 
custom. 

In second appeal llu* fourl slioultl consider whether 
the evidence that i.s brought forwaid to prove custom 
is not only legally admissible evidence but whether the 
sum total of that evidence regarded from the point of 
quantum is of sufficient weight to justify the Court’s 
coming to a conclusion that tlie custom has been 
proved. i^Mears. C. J. atul /’ig.iioti, /.) Ml. LHOI.A 

KU-AR r . Mathura Sini.H. 75 I. C. 657 : 

A. I. R. 1923 All. 341. 

_s. 100— Custom—f nidi Hit of fael ^Tmoer of 

I/igh Court to interfere. 

Where a question arises as lo the existence or non¬ 
existence of a particular custom and the lower appel¬ 
late court has acted upon illegal evidence or on evi¬ 
dence legally insufiicient to establish an^ alleged 
custom, the question is one of law and the High Court 
is entitled in second appeal to consider whether die 
finding is based on sutficieni evidence. 'I'he High 
Court in second appeal has jurisdiction to consider the 
evidence given in suppcjrt of an alleged custoin and »o 
determine whether or not that evidence is sulricient in 
point of law to establish tlie custoin set up. Where 
the lower appellate court after examining the evidence 
legally and properly and not liaving rejected admis¬ 
sible evidence finds that the evidence is not sufiicient 
to establish a custom, no question of law can arise. 
30 A. 311 ; 37 A. 125 ; 31 A. SS7; 45 L. 285 Ref. 
(Stuart, J.) SHARIKA BIRI v. NANDAN KaI. 

4 U. P. L. R. 95 : 66 I.C. 613 : A.I.R. 1922 All. 241. 

--S. Custom — f inding on — tVature of. 

A finding on a question of custom is a mixed finding 
of fact and law. (Ratique and Tiggott, J J f) i'H.AM- 
SHER Singh v. Fvare Lal. 20 A. L. J. 57 

64 I. C. 956 : L. R. 3 A. 87 ; A. I. B. 1922 All. 88 . 

-100— Custom — Specific instance as to — Ob 

iectioH as to insufficiency of evidence. 

Objections based on the giounds of insufficient evi 
dence, or improper rejection of evidence, or as to the 
evidence taken as a whole amounting to insufficient 
proof in law of local custom, may be gone into in 
second appeal, but whether a specified instance is 
properly proved or not, is a question of fact. (J/arten 
and Fawcett, J J.) KATILAL N ATHAbA L .v, MuTI- 
LAL SaNKAL ThaND. 27 Bom. I. R 880; 

88 I. C. 891 : A. I. R. 1925 Bom. 380. 


C. P. CODE (V OF 1908), S. 100—Custom. 

--S. 100— Custom—Lenoer Court holding that 

no question, of custom involved — fft/iether cajc involves 
question of custom can be considered. 

When the lower appellate Court holds that no ques¬ 
tion of custom is involved in a case and rejects an 
application for a certificate to enable the applicant to 
file a second appeal it is open to the second appellate 
Court to hold that a question of custom is involved 
and to remand the case to the lower Court to consider 
whether the certificate can be granted. A. I. R. 1^24 
Lah. 37 and 18 P R. 1918 Foil. {.‘Ibdul Raoof and 
Harrison, JJ.) HaR PHUL v. RHAGMAL- 

79 I. C. 488 : A. I. R. 1926 Lah. 82. 

-S. 100— Custom — Gift — Jaiu^ —. flindn 

La7i) — Certificate. 

Jains are subject to Ilindu Law in matters of aliena¬ 
tion except where a special custom is proved as a 
widow would not be competent to make a gift under 
Hindu Law ; the question whether she has this right 
by custom is one that cannot be raised in the absence 
of a certificate in second appeal. (Broadway and BrO' 
shcr, //.) CHHAJU iMAL c^'. KUNDAN LaL. 

70 I. C. 838 ; A I. R. 1923 Lah. 53. 

-S. lOO—C ustom — Certificate as to—Second 

appeal. 

On second appeal the question of custom must be 
confined to that set out in tlie certificate granted by 
the lower appellate Court. (Scoti-Smlth and Abdul 
Raoof, JJ.) NaTHU V. liANNA. 3 Lah. 344 ; 

69 I. C. 507 : A. I. R. 1922 Lah. 426. 

-S. 100— Custom — If supported by facts found 

open in second appeal. 

It is not competent lo a High Court in second 
appeal lo interfere with findings of fact; but it can 
consider whether the facts found are sufiicient to sus¬ 
tain an allegation of custom. (Baker J. C,) Mt. 
BaSHIKAI V. .\BDUL SaI TAR. 82 I. C. 818; 

A. I. R. 1925 Nag. 179. 

-S. lOO^Custom — Questian as to custom is not 

Purely of fact—Second Appellate Court can enquire 
into sufficiency of ei'idence to prove a custom. 

The question of custom is one of mixed fact and 
law and the point wliether the facts found in any given 
instance prove e.xistence of the essential attributes of 
a custom or usage i.s a question of law and in second 
appeal an inquiry can be made whether all the attri¬ 
butes of a local custom had been established or not by 
evidence accepted liy the lower Court. A. I. R. 1924 
Oudh 157 Ref. There is no difference between cases 
where custom is accepted and those in which the exist¬ 
ence of the custom is not accepted, 21 O. C. 334 , 
Rel. (Dalai, J.C.) RaZA HUSSAIN KhaN r. SUB- 
DANi. 2 0. W. N. 838 : A I. R. 1926 Oudh 63 (2). 

- S. 100— Custom — Question of custom of 

transferability of house built by tenant on Z'illage abadi 
is one .\f fact and law and can be taken in second appeal. 

The question whether a custom obtains enabling a 
tenant who has built by the Zemindar’s permission, a 
house in the village abadi on a site belonging to the 
Zemindar and has been enjoying it to transfer it, is a 
mixed question of fact and law and can be raised in 
second appeal. (Kendall. A. J. C.) BHIK.4RI LaL 
t;. HaDI -LLI Khan. H 0 L. J. 738 : 82 I. C. 840 ; 

A. I. R. 1925 Oudh 239. 

-S. 100 — Custom. 

\ question of custom is a mixed question of law 
and fact and can be entertained for the first lime in 
second appeal. (Pnllan, .A. J.C.) MaJID HUSAIN 
V. MT. SaFADAKI Begam. 81 1. C. 1088; 

A. I. B. 1925 Oudh 65. 

. — S. 100— Custom —Finding as tcf~—lV/ten open 

to attack on second appealScope of the ewjuiry. 
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C. P. CODE (V OF 1908). S lOO—Ciistom. 

The decision of the lower appellate Court on a point 
of custom is liable to attack on second appeal on the 
ground that in the determination of the question in 
controversy, illegal principles or tests have been 
erroneously applied, for instance, that the Court has 
not correctly appreciated essential the attributes of a 
custom or usage. Consequently, the question whether 
the facts found in any given instance prove the exist¬ 
ence of the essential attributes of a custom or usage 
is a question of law, which may be tliscussed in second 
appeal. It is clear that on second appeal an en¬ 
quiry must be made whether all the attributes of a 
local custom have been established or not by the evi¬ 
dence which is accepted by the lower Court. (^Dalal, 

/.C.) Manna Lal t'. Thakur Jai Indar Baha- 
DUR Singh. 26 0 . C. 386 ; 76 I. C. 774 : 

A. I. R. 1924 Ovdh 167. 

-S. 100— Custom — Jhiiidifig as to—AIixed 

gj(estio7i of faw and fact. 

Where a point of custom raises a mixed question of 
law and fact, the Corrt can in second appeal go into 
the evidence to see whether it establishes the alleged 
custom. {Simpson and Wazir Hasan. A. J. Cs.) BaL- 
BHADDAR PRASAD v. NaRAVAN DaS. 9 O.L.J. 518 : 

73 I. C. 727 : A. I. B. 1923 Oudh 102. 

’ S. 100"“ Custofn ajib-ul*arz refected 

under erroneous view of law. 

A Court of second Appeal can interfere with the 
finding of the Court of the F'irst Appeal on a point of 
custom where the latter Court has rejected the wafilr 
ufarz under an erroneous view of the law. {Daniels. 
J. C.) SwAMi Dayal 7/, Ram Das. 64 I. c. 86 : 

24 0. C. 237. 

-S. 100 ■ Custo 7 n—Finding of fact—Relevancy 

of evidefice. dispute as to. 

Where the First Appellate Court finds the evidence 
let in support of an alleged custom, as unreliable, but 
expresses an erroneous opinion as to its relevancy the 
High Courl will not. in Second Appeal, merely on that 
ground re-assess its value as proof of the custom. 
{Lifidsay. J. C.) Sant BakhSH ?■. GaJaDHAR 

61 I.C. 781 : 8 0. L. J. 202. 

S. loo— Custom—Existence of custom of pri¬ 
vacy Fittdtftg cannot be attacked in second appeal. 

A question as to the existence of a customary right 
m privacy in a town is a question of fact and when 
the evidence on both sides has been considered by the 
lower appellate Court the High Court will not inter¬ 
fere in second appeal. 45 C. 285 46 C. 189 : 37 M.L.J. 
199 Foil. {Fawcett. J.C. and Kemp. A./.C.) SHAH 

Mahomed v. Ramzan. 66 I c. 833 Sind 


Damages. 

. — Damages—Finding of fact. 

Ordinarily the que.stion as to the amount of dama- 

S®®js a question of fact and the finding as to amount 

of damages arrived at by the lower appellate Court is 

binding on the High Court ; but when the amount is 

fixed arbitrarily, it cannot be taken as an amount 

arrived at on a finding which is binding on the High 

Court, {Sulaiman. y.) JUGAE KiSHORE v. RaM 

WARAIN. A I. R, 1923 All. 199. 

- ^—Damages—Contract of sale—Co7tdi- 

it on of goods. 

Where under the terms of a contract of sale, goods 
were to be undamaged, and the Courts below found it 
to be damaged; it is a finding of fact binding in second 

and Ross. JJ.') FIRM OF 

^mdayal Ram Narain firm of Bhairo Bux 
Gowridutta. 5 P. L. T. S88 : 1 Pat. I. B. 398 : 

A.I.B, 1924 Pat. 240. 

Q* O.—VOL. I—53 


C. P. CODE (V OF 1908), S. 100-Defective Judg¬ 
ment. 

Defective Jrdgment. 

-S. 100— Defective f udgment’-Lower Appellate 

Court reversing ffiding of fact of primary Court /ni/St 
consider all important materials. 

If the lower .Appellate Court means to reverse the 
finding of the primary Court on any point it should 
consider all the important materials on which that 
finding was based. It would be intolerable if a Court 
were required to give all its reasonings in its judgment, 
or notice, all the evidence which influences its decision. 
But the position is wholly different wliere a Court 
takes upon itself to reverse a finding of the Trial Court 
on a que.stion of fact. (iMukeriee. /.) UmaRAM 
GoGOI V. PUKUK C HAND OSW’AL. 85 I. C. 540 : 

^ A. I. E. 1925 Cal. 993 ! 

^— Defccthu- fudgment. 

^ Finding of fact arrived at upon an erroneous con- 
jecture as to matters not on record can be interfered 
within second appeal. {Mukerfee. /.) ABDUL SaMAD 

z'. Gunendra Krishna Roy. 82 I. c. 974 • 

A. I. E. 1925 Cai. 432! 

-- lOO—Defeetive fndgwent~/n f udgment of 

reversal lo 7 oer appellate Court must give reasons to 

disbelieve the evidefice and disagree with lower Court's 
finding. 

In a judgment of rever.-^al it is not enough to say 
that, in the opinion of the appellate Court, the evi¬ 
dence IS meagre and could not be relied on without 
giving any reason in support of that view. In such a 
case Its finding of fact is not binding in second appeal 

Chandra Mohan 

Maiti V. Kinaram Maiti. 79 j. q 412 

_ „ , A. I. B, 1925 Cal. 408. 

/ V A judgment ~~ Appellate 

Judge, duty of to arrive at clear findings* 

It is the duty of the Judge in his judgment when 
silting as the final Court of fact to state clearly what 
his findings are, and the High Court sitting in second 
appeal cannot deduce from casual statements in the 
Judgment findings of fact which are not clearW ex¬ 
pressed. {Kewbould and Panton. //,) Jogendra 
Kishore Roy v. Sheikh Aktar. 67 i c. 998 

_ c inn ^ A. I. E. 1923 Cal* 278. 

&. 100 - Defective fudgmcnt^Finding of fact 

based only on local investigation is not sustainable. 

The judgment of a lower appellate Court based en- 

tirely on a local investigation conducted by the Judge 

be sustained fn 

second appeal 52 I. C. 241 and 39 Mad. 501 Foil. 
yMarttneau. y.) RaLLA v. HarnaM Sit^GH. 

_c inn nr 208 ( 1 ). 

A/. fudgment — Certificate^ 

tVecessity of. in Punfab. 

'';as doubtful whether the flaw in the Dis- 
nelll " ^“^Sment was such as to absolve the ap- 

y n"" "^‘'ess.ty of producing a certificate 

for second appeal, the benefit of doubt was given to 
the appellant. (C/SrwV,/.) Sher Die r.. GuLAy 

/udgment ~ Burden on 

ffliif f decision of the lower Court— 

Appellate Court s power. 

It is incumbent on an appellant to show that the 
judgment appealed from is wrong. An Appellate 

independent decision on a point 
when the ower Court decided it arbitrarily. {Broad- 
way and Marttneau. JJ.') MESSRS. ?ROBHU DIAL 

Bhanwari Lal of Delhi Dina Nath Kapur 

_S inn 127. 

A finding of fact on no evidence is liable to be up- 
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C. P. CODECV OF 1938;, S. 100—Defective Judg¬ 
ment- 

set !)>• Fli^h Court in second /appeal. /.') 

SUPIMI (iOUNDAN r-. KaNDASWAMY GOUNDAN. 

19 L. W. i60 ; 80 I. C. >67 : 

A I. R. 1924 Mad. 617 (1.). 

■S. 100— iud^m-nt — -Evideuce cn- 
iircly uh^rut — Fiudiu^ xuil! he set aside. 

If tliere is an entire al>' 5 ence of evidence on which 
a finding of fact by the lower appellate Court is based, 
the finding will ])e liable to beset aside as defective 
on a grouiul of law. ( Z?.//u/, J. C*. ) SHIV NaRAYAN 
7'. G. I. r. Railway Co. 27 0. C. 331 : 

85 I. C. 338 : A. I. R. 192> Oudh 525. 

->. 100 — Defective tudgment— Trial C>ttrfs 

htdgmeuf revrr.-d :o:thout considering all circunt- 
stan''e^—Second affcal does not lie. 

\ second appeal would not lie merely on the ground 
that the lower appellate Court in reversing the Trial 
Court’s judgment, failed to consider all the circum¬ 
stances on which the judgment of that Court was 
founded. f/asin, A. J. C.) SheORAJ v. 

IJECHEV Cal. 84 I. C. 470 ; A. I. R. 1923 0 \dh. 313. 

—— S. 100— DefectiT'e iudgment — Frau I n tt 
pleaded—Finding of .fraud. 

Fraud must be expressly pleaded and positive facts 
and circumstances must be set out clearly giving rise 
to the application of fraud. Where it was not so 
pleaded in the case and no issue was framed as to ' 
fraud and it was never urged in the primary Court, the 
finding of the lower appellate Court to the effect that 
the surrender was actuated by “dishonest and impro¬ 
per motive” is not a real finding of fact binding upon 
the High Court in second appeal. i^Jioala Prasad 
and Ross, /J.) RAM ORAON OOMAN KALAL. 

2 P. 898 : 4 P. L. T. 562 : 1924 P. H. C. C. 117: 

A. I. R. 1924 Pat. 100. 

Discretion. 

-S, 100— Discretion—Future Interest. 

A question of the award of future interest is dis¬ 
cretionary with the Court and is not a pure question 
of law. {.Moti Sagar, /.) AGHA MaHOMED ASLAM 
r'. JODH Singh. a. I. R. 1923 Lah. 513 (2). 

- -S. 100 — Discretion — Second Appeal — Ho 

interference in. 

Unless.a very strong case is made out a Court of 
second appeal will not interfere with the discretion of 
the Court below in passing a decree for money payable 
in instalments, especially where a large portion of the 
amount decreed consists of interest. 15 C. W. N. 1088 
Kef. {Ahdul Raoof and Martineau, //•) KHUP 
Chand 7-. Ude Ram. 27 P. W. R. 1922 : 

66 I. C. 147 : A. I. R. 1922 Lah. 355. 

■■—S. 100— Discretion—Rate of interest. 

In each case where the question is “what is a rea¬ 
sonable rate of interest” the finding as to the reason¬ 
able rate of interest is really a finding of fact, more¬ 
over if it is within the discretion of the Courts below 
to interfere in certain cases with the contract rate of 
interest. High Court sitting in appeal, would not be 
justified in interfering with the exercise of the lower 
appellate Court’s discretion unless it is made to appear 
that this discretion was arbitrarily exercised. {^Lindsay 
ami Gokiil Prasad, //.) BiNDESHRI PRASAD v. JaG 

Prasad Rai. A. I. R. 1922 All. 335 Cl). 

---S. loo— Estoppel—A Party insisting npon the 

adjudication of an unnecessary issue cannot in appeal 
he alloioed to get rid of such adjudication. 

A parly who has insisted upon the trial of an unne¬ 
cessary issue in a ca«e cannot at the stage of appeal 
be allowed to get rid of the adjudication on that issue 
by urging that it should not have been investigated. 
Neither party who has taken the chance of a favour- 
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able decision, when defeated, can ask reversal on the 

ground that the issue was not properly triable in that 

action. 33 Cal. 425 ; 9 N. L. R. 3 S ; 9 W. R. 338 and 
3 M. I. A. 229 (P. C.) and A. I. R. 1924 P. C, 144 ^ 

Foil ilCinh/icde, A. /. C.) RaGHUBAR PraSAD 
SatHU. 89 I C. 1009 : A. I. R. 1926 Nag. I 64 ! 

Grounds. 

—-S. 100 — Grounds — Plea of law not raised in 

i the grounds—Court can allow the plea to he raised. 

In first appeal the Court upheld the finding of the 
I trial Court that certain contract was voidable having 
; been brought about by undue influence by the appel- 
' lant and suggested to the appellant that he should get 
I some consideration under .S. 11 -A, Contract Act, but 
j after appellant’s rejection of the suggestion upheld the 
; disTiissal. In second appeal no plea was raised that 
I the first appellate Court had overlooked the second 
j clause of S. ig-A. 

I Held, although the grounds of appeal did not raise 
; any question as to the propriety of the lower appellate 
, Court in not invoking this provision of law, High 
I Court was entitled to allow the point to be raised. 

\ {^Pyys and Ashworth, J J j) SUNDAR RAI v. SURAJ 
HaLI. 23 A. L J. 856 : L. R. 6 A. (Clv.) 483 • 

88 I. C. 1013 • A. I. R. 1925 All, 783. 

— “S. 100— Grounds—Conjectures and presump¬ 
tions—Unsafe basis for decision. 

A judgment based upon mere conjectures and pre¬ 
sumptions was liable to be set aside even in Second 
Appeal. {.Scott'Smith and Hosde, //.') MT. Ba- 
santi V. Kabul Singh. 6 Lah. L. J. 127 : 

80 I. C 329 : A. I R. 1924 Lah. 465. 

—S. 100— Grounds—Omission to refer to par¬ 
ticular etiidence in l udgment is not sufficient ground for 
interference. 

The weight to be given to one particular piece of 
evidence is a question for the Court which deals 
with the facts, and the omission to refer to a parti¬ 
cular piece of evidence in the judgment is not a suffi¬ 
cient ground for setting aside a finding. (^Daniels, 

J. C.) Shiva Prasad v. Lal Baksh Singh. 

88 I. C. 496 : A. 1. R. 1925 Oudh 691. 

Jvr sdtction. 

--S. 100 — Jurisdiction — Maintainability of 

sccoiul appeal—Order not aPPealable. 

A second appeal lies in a case in which an appellate 
Court wrongly admits an appeal against a non-appeal- 
able order and passes a decree therein, and in such 
second appeal an objection to maintainability of the 
appeal in the lower Court can be raised for the first 
time. anhaiya Lal, J.) BhaGWAN DaS v. MAHO¬ 
MED Bang. L. R. 4 A. (C.v ) 447 : 75 I. C. 1053 : 

A. I. R. 1924 All. 183 (2). 

-S. 100— Jurisdicticn — Order of abatement of 

appeal~-Effect. 

No,appeal lies from an order that an appeal pending 
has abated. 17 All. 172 : 12 A. L. J. 113 . Foil. 
{^Ryves and Goknl Prasad, JJ.') MUHAMMAD 
Ismail v. Manohar Das. 

20 A. L. J. 214 : A. I. R. 1922 All. 113 (2). 

-——S. 100— Jurisdiction — First appeal enter^ 

tained without /urisdietion—Second appeal lies. 

If the lower appellate Court entertains an appeal 
which it has no jurisdiction to do, an appeal will lie 
from the decree of that Court. 20 C. W. N. 967 and 
45 Cal. 926 Foil. (^Suhrawardy and Chotsner, JJ») 
WaJUDI PRAMANIK V. BOLAl MORUL. 

A. I. R. 1925 Cal. 1032. 

--Ss. lOO and 96— Jurisdiction — Forum — Exe¬ 
cution proceedings—Suit for more than S,ooo Rupees, 
Where a decree is passed by the High Court on a 
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first appeal in a suit valued at more than Rs. 5,000 
an appeal from an order in execution of such a decree 
•lies to the High Court and not to the District Court, 
and if the appeal is heard and decided by the District 
Judge the High Court will on second appeal set aside 
the order of the Dt. Judge and direct the appeal to be 
presented to itself. 16 C, L. J. 77 Ref. (^MooluHee and 
Panton, //.) KUMUDINI RaY v. KaMALA KaNTO 
Sen. 35 C. L. J. 106 : 68 1. C. 673 : 

A. I. R. 1922 Cal. 247. 

- --S. 100— Jurisdiction. 

The question of jurisdiction can be for the first time 
agitated in Second Appeal. {Broadway and Zafar Ali, 

jj ) Ram Kishan v. Ranshan. 

A. I. R. 1923 Lab. 551. 

-S. 100— Jurisdiction. 

Where the decision of the Special Judge does not 
•<Ietennine merely the amount of fair and equitable 
rent, but is in essence a decision upon the question of 
the status of the tenant, it is liable to be challenged 
by way of second appeal to the High Court. 43 Cal. 
603 , Ref. {Mnkeriee and Cuming, jj>^ SaRAT 

Chandra v. Taraprasanna Bhattacharya. 

36 C L. J. 333 ; A. I. R. 1923 Mad. 141. 

Legal Necessity. 

-S. loo— Lcgai necessity —Alienation by Hindu 

wi doiv—JVece ssity. 

Ordinarily the Court of second appeal should not go 
into a finding regarding necessity for an alienation by 
a Hindu widow, and determine whether or not there is 
sufficient evidence supporting the finding. {Stuart and 
Sulaiman, J J.) UdaI BHAN SINGH v. GaJENDRA 
Singh. L. R. 3 A. 376 : 70 I. C. 815 : 

A. I. R. 1923 All. 28. 

- -S. 100— Legal necessity — Finding as to neces' 

sity for sale is one of fact. 

The finding of the lower appellate Court that one 
of the vendors was a cripple and incapable of working, 
and that his share of the price was required for his 
^personal necessities, is a finding of fact and cannot be 
contested in second appeal. {Martineau, y.) Ram 
KiSHEN V. KhiaLI. 6 L. L, J. 313 : 78 I. C 148 : 

A. I. R. 1924Lah. 685. 

— -S. 100— Legal ?iecessity — Finding as to, is 

■one of fact. 

The finding as to the existence of necessity is clearly 
a finding of fact and cannot be impugned in second 
appeal. {Moti Sagar, J.) DALJIT SiNGH z/. HaRI 
ChaND. a. I. R, 1923 Lah. 669. 

-S. 100— Legal necessity — Fistding as to. 

Where the lower appellate Court has decided the 
-question as to the existence of necessity on entirely 
wrong principles his finding is vitiated and can be exa¬ 
mined in second appeal. {Broadway, J.) Anokh 
Singh v. Sapuran Singh, a. i. r. 1923 Lab. 660. 

-“S. 100— Legal necessity. 

Finding as to legal necessity cannot be questioned 
dn second appeal. {A'loti Sagar, y.) BaLBIR Singh 
Gobind. a. I. R. 1923 Lab. 532. 

S. IQO—Legal necessity—Question of law or 
‘fact—C ustotn — Alienation, 

Question of necessity for an alienation may be one 
-of fact or of law*, and when the point raised is whether 
■the Court below has infringed rules and maxims laid 
•down by the High Court and has decided on wrong 
principles as to the quantum of proof of necessity 
required, then the question is one of law. {Campbell, 
y.) PREM Das V, SaRBALAND. A.I.R. 1923 Lab. 41. 

— ^^S^l necessity and consideration,. 
Findings regarding consideration and necessity are 
ffindings of fact and not open to question on a second 
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appeal. {Le Bossignol and IVilberforce, JJ.) HaKU- 
MAT Kai V. WaDHAWa Singh. 4 L. L. J. 243 : 

A. I. R. 1922 Lah. 398. 

--S. 100— Ltgal necessity. 

The finding of the lower appellate Court with res¬ 
pect to the alienation not for the benefit of the family 
cannot be contested in second appeal. {Le Rossignol 
and Wilberforce, JJ.) MUNSHl LaI, v. SOHAN LaL. 

66 I. C. 881 : 3 Lab. L. J. 137. . 
■ • -S. 100 —Legal necessity—Fxistence of neces¬ 

sity is tjuestiun of fad—Whether lender should sec to 
the application of money is a (juestion of law. 

A finding of the existence of necessity for alienation 
is a finding of fact. But a finding that the lender is or 
is not bound to see to the application of the money is 
one of law. {Simpson. A. J. C.) SheO BehaRI z/. 
SHEO Ratan Singh. A. I. R. 1925 Oudh 740. 

-S. 100 —Legal necessity—Alienation by Hindu 

widow—Enquiry by alienee, as to legal necessity — 
Sufficiency of enquiry is question of law. 

The sufficiency of the inquiry which an alienee from 
a Hindu widow has made as to the necessity for the 
alienation is a question of law and the finding of the 
lower appellate Court is liable to be examined by the 
High Court in second appeal. ^Dalal, J. C.) RaMAN 
c/. BAR.4TI. 27 0. C. 329 : 85 I. C. 489 : 

A. I. R. 1925 Oudb 357. 
Misjoinder. 

-*-S. 100— Afis/oinder—Question as to whether 

defendant could contest a suit. 

Question whether a particular defendant was a 
necessary party and could contest the suit is one of 
law and may be raised in second appeal if it does not 
in^volve the taking of further evidence. {Moti Sagar, 

J.) Shamas-i;d-din v. Allah Dadkhan. 

6 L. L. J. 351 : 82 I. C. 603 : A. I. R. 1925 Lah. 65. 

Misreading of Evidence. 

-S. 100 —Alisreading of evidenee. 

A finding on an issue of fact by the lower appellate 
Court.which is based on a misconception of what the 
evidence is, cannot be accepted in second appeal as a 
legal finding upon it. 20 B. 753 Ref. {Daniels and 
Heave, JJ.) SUBEDAK v. DUBEY JaGAT NaKAIN. 

46 A. 773 : 22 A. L. J. 739 : 80 I. C. 25 : 

L.R. 6 A. 533 : A. I. R. 1924 All. 848. 

——^—S. 100— A/isreading of evidence — A/isconcep~ 
tion as to nature of claim—Second appeal lies. 

Where the lower appellate Court has based its 
judgment on a misconception as to the nature of claim 
put forth by plaintiff. High Court will interfere in 
second appeal. {Martineau, J.) NIRaNJAN LaL £/. 
GhuLaM^Nabi. 6 L L.J. 508 : A.I.R. 1925 Lah. 251. 

: S. 100— A/isreading of evidence. 

Where the lower appellate Court comes to an errone¬ 
ous decision owing to a misreading of the revenue 
records, the High ('lourt has power to interfere in 
second appeal. {Wilberforce, J.) MALIK KhaN v, 

Nawab. . 4 Lab. L. J. 307. 

“ ^-S. 100— A/isreading of documentary evidence 

—Finding is not binding. 

Where a finding of fact is ba.sed on a piece of a 
documentary evidence which has been completely 
misread by the Court, the finding is not binding in 
second appeal. {Kulwant Sakay, J.') GaNESH LaLL 
V. BISESAR PANDEY. 88 I. C. 820 ; 

A. I. R. 1926 Pat. 49. 
--— S. 100 —Misreading of evidence, 

Mi^eading of the documentary evidence is not a 
questioi^ of law which justifies a second appeal. {Das, . 
y.) IVfAHABIR MiSSER Z'. MX. ASOKUER. 

67 I. C. 435 : Al I. R. 1923 Pat. 164 
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C. F CODE (V OF 1908). S 100—Mixed qi'estion of 
IrfW and fact. 

M'xed qvestiOD of law and fact- 

--S. 100 —Mixed o/' /a:i’ ami lact — 

T'cna>/‘'Y< 'lalttre of. 

A d< t i^ion on a que.stior' of tin- naturt.- of tlie ten¬ 
ancy, "’/j.. \vJicthei it is a p<-i tii.<nent one <»r_a tenancy | 
at will i' a nii.xed <nies(i«»ii iaw aiul fact and can ■ 
l>e dfcick il in second apjn-al. 44 ('al. I19 and 8 ('. \V. [ 
7 .Ss D>ll. {BrOinlioaV .md Ahdttf i^aodir. //.) ' 
MOTI SA(*..\Kr-. Im.ANNA MaL. 

29 P.W.K. 1922 : 72 I. C 177 A.I.B. 1922 Lah. 329. 

-S. 100— /\/i.\Cd t/.'ushon of /aio and fact — 

Partner ,'>■ af^ent—Question is mixed one of law and 
fa-'t and is assailable in .sOctaiJ appeal. 

The (jnestion whetlier a pei ai*n is a partner or agent 
of a firm is a mixed C|uestion of law .ind fact, and 
theiefore ti)e High Court is eiuitled to test the correct¬ 
ness of the lt)wtrr Court’s Iwsitin l»y an e.xaniination 
of the rtdevnnt evitlence in the case. (Jl'allace and 
Madhai'an jVaii\ JJ.) Ch()KM.IN(;a CHF.TTIAR r-. 

( HtTI lAK. 48 M. L. J. 518 : 

67 1. C 663 : 21 L. W. 541 . A. I. R. 1925 Mad. 768. 

--S. 100 Afixed i/uestion of laio and fact — 

Omission to certify adjustnu nt—Question of fact and 
law mixed—Not open m sc ond appeal for the first 
time. 

Whetlu r an omission to certify an adjustment was 
flue to any \ alid grounds is a mixed tjueslion of fact 
and la\*, whicli cannot l)e raised for ihe fiist time in 
second appeal, as it intolves raking fresh evidence. 
{h'inPlicde, A./.C.) KaGHUR.AR I’RASAT) ?•. SAl 'tOO. 

89 I. C. 1009 : A. I. R. 1926 Nag. 164. 

-S 100 —Alixed efiu dion of latv and faet — 

Dowei—Amount to d<' Paid. 

A finding as to the amount of dfjwer which can he 
claimed is one of mixed fact .oul law and is open to 
attack in second appeal. (/\* ’.y"c. A. J. C.') MT. AI.IA 
7 . M r. .\MALIA UIHT. 89 I. C. 672 (2). 

-S. 100— A/i.xed (fueiti'n of law and fact — 

Question as to Wintness of llirdu joint family. 

llie question whether a Editulu family is joint or 
separate is not a pure cjue.srif»n -.f fact hut is a mixed 
question of law and fact, ami it is open to a High 
('ourt to look into e\idenc«- m find out how far the 
e\’Tdence let in h\ the parties as to the status of the 
family is legal evidence aiul justifies tlie conclusions 
arrived at by the lower (kmrt. 44 A. 602 Kef. 
khede, A. J C.) GaNOABAKAS Z'. NARAVAN. 

86 I. C 505 : A. I. R. 1925 Nag. 284. 

-S. 100— A/i.xed question of fact anti lazv — 

Limitation—Question if to be raised suo motu. 

Where a question of limitation is not purely one of 
law but of mixed fact and law. the High Court in 
second appeal cannot go into the question of its own 
accord under S. 3 , Idm. Act. {,Kinkhcdcy A. J. C.') 
BHUVVAN I.AL V. MaNHOKI 78 I. C. 960 : 

A. I. R. 1926 Nag. 178. 

-S 100— A/ixed question of faet and law — 

N cccssaries"''. 

The question of what are “necessaries” under S. 68 , 
Contract Act, is a mixe^l questi<)n of law* and fact and 
cannot he allowed to he raised for the first time in 
second appeal. inkhede, //. J. C.) 'I'lU.SIRAM V. 

AnuSUYA. a. I. R. 1924 Nag. 360. 

-S. 100— Alixed question of faet and law — 

Duty of Court—Conclusion ^ n ^acts found. 

In second appeal, the court can legally decide mixed 
questions of fact and law, but it is undesirable to dis¬ 
pose of the question in the absence of findings of fact 
by the low'er appellate Court. Whether a right con¬ 
clusion has been di-awn on the facts found can be 
gone into in second appeal. {^Batien^ J, 6 \) POM* 


C. P. CODE (V OF 1908), S. 100—Natvre of Tenancy. 
I»GSA V. l^AHENABAI 69 I. C. 198 • 

A. I. R. 1923 Nag. 124 ' 

^ —Amount of doiuer is a mixed question 

of lazv and fact. 

The finding as to the amount of dower which can be 
claimed is one of mixed law and fact. iNeai'e A / 

C .) M'r. Alia 1)*bi Mt. Amalia Bipi. ’ ’ 

89 I. C. 672 : A. I. R. 1926 Oudh 128. 

Nature of Tenancy. 

-;-S. 100— A'ature of tenancy — Land whether 

parjaut— FindinfC is one of fact. 

The question whether the land is or is no parjaut 
land is one of fact and cannot be re-opened in second 
appeal. (^Sulaiman and Afn terjee, y/.) Shri TaL 

Goaika 7 . KKvSho Das. 87 I. C. seg • 

A. I R. 1926 All SZ. 

. S. 100— Nature of tenancy — Pi7iding as ta 

joint tenancy is cme of fact. 

The finding that a holding was a joint holding of the 
parties is one of fact. (Su/aiman. /.) NOHUR Ahir 
7 '. Partab Ahir. 21 A.I.J. 899 : L. E. 6 A (Rev.) 1 • 

79 I. C. 367 : A. I. R. 1924 All. 231*. 

-S. 100— A'ature of tenancy — Recognition of 

tenancy by landlord—(.^aestion can be rc-opened in 
second appeal. 

The question as to whether a landlord recognised a 
certain pers<in’s tenancy is a (jaestion of inference 
as to a state of mind on the part of the landlord and 
it is open to the High Court in second appeal to en* 
qtiire as to whether the facts would go to prove recog¬ 
nition. (Afuherjee, /.) SaTISH C’HANDRA GhoSE^. 

Df.bendra Nath Dey. 85 I. c. 636 • 

A. I. R. 1926 Cal. 761. 
— — S. loo— Nature of tenancy. 

'J he question as to whether permanent tenancy can 
he presumed is a mixed question of fact and law. 45 . 
Cal. 00 . Foil. {.Mukerjee and Chotzuef\ JJ.') Ma- 
khan Lai. v. Arun Bala. 73 I. c. 2 : 

A. I. R 1924 Cal. 465! 
-^-S. 100— A'ature of tenancy — Permanent ten¬ 
ancy — Ez'idenee. 

Where on a con* ideration of the entire evidence in 
the case the lower appellate Court comes to the deci¬ 
sion that a permanent tenancy had not been establish¬ 
ed, it is a finding of fact w hicli the High Court has no 
power to interfere in second appeal {^Broadway and 
Abdul Raoof, J/ ) KaM SaHAI V . MaHOMED SaDIQ. 

4 Lah. L. J. 311. 

--—S. 100— A'ature of tenancy — <j^uestion whether 

tenant is tenure-holder or raiyat under B. 7*. Act ulti¬ 
mately depends on question of fact. 

Though a substantial question of law may, and' 
generally does arise in determining w hether a tenant is 
a raiyat or a tenure holder, the point depends ultima¬ 
tely on question.® of fact. 46 C'al. 90 (P. C.) Foil In 
second appeal the High Court is not entitled to go be¬ 
hind the findings of fact of the lower appellate Court 
unle.ss such findings result from the misconstruction of 
a document of title or the misapplication of law or 
procedure. 19 C. W. N. 270 , Foil. Such findings^ 
cannot be assailed however gross and inexcusable the 
error therein if the lower appellate Court had before 
it evidence proper for its consideiation in support of its 
finding. 18 Cal. 23 (P. C.) Foil. (/l////cr, C. J. and 
Maephersous /.) TaRNI SlNGH v. SaTNARAIN 

MahaRAJ. 1925 P. H. C. C. 281 : 6 P. L T. 787 : 

A. I.R. 1926 Pat. 9. 

-S. 100— A'ature of tenancy^-Question as to- 

rent Payable can be allenved in second appeal. 

Where, in defence to a suit for rent, it is pleaded by 
the tenant that the rent claimed by a landlord in* 
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respect of fruit trees is not payable, the quesUon is one 46 All. 815 r 22 A. L. J. 761 : L. E. 5 A. (Civ.) 536 : 
relating to the amount of rent payable and second 80 I. C. 874 : A. I. E. 1924 All 845. 

appeal is allowable. {Dawson A/iiler. C. J, and Mul- -S. 100—AV?./ plea—Point goin^ to the root of 

2icky EAMESWAR Singh v. Sheikh VVaZUL the 7ohoIe cose cannot he tahini^^ 

HaQUE. 78 X. C. 463 : A, I. R. 1925 Pat. 294. The High C'ourt may be justified in an exceptional 


Negligence. 

-S. 100— Neghgence—Question of LambardaPs 

negligence is one of fact and law. 

In a .suit by co-tharers against lambardar for profits 
the question of negligence of lambardar is a question 
of mixed fact and law and it is open to review in 
second appeal. {Lindsay and Kankaiya Laf JJ.) 
KUNJ BEHARI EaL V, ABDUL HaDI. 

77 I. C. 1032 : A. 1. R. 1924 All. 613. 

-S. 100— Negligence—Mixed question of law 

and fact—Whether can be reviezved in second appeal. 
The lower appellate Court has found that there was 
gross negligence on the part of a lambardar which 
involves a question of mixed fact and law and is open 
to review in second appeal. (Lindiay and Kahhaiya 
Laly JJ.) ASAD ALI v. FaIY.AZ ALI. 

70 I. C. 591 : A. I. R. 1922 All. 421. 

--S. 100— Negligence —Lambardar — Agra Ten¬ 
ancy Act ( 1901 ), .5“. 164 . 

The que.stion whether the acts or omissions of the 
Lambardar amount to negligence or misconduct, is one 
,of law and the High Court is not bound by a finding 
on that question in Second Appeal. {Ryves and Gokul 
Prasady JJ.') CHABRAJSI KUAR v. GaNGA SINGH. 

43 All. 29 : 18 A. L. J. 863 : 60 I. C. 643 : 

2 U. P. 1. E. (A.) 272. 
S. 100— Negligence—Finding of fact. 

The question of negligence is very largely a question 
of fact. {Richardson and Suhrawardyy J J.) SVED 

Sadag Reza V. Khoshmohini DaSI. 

71 I. C. 346 ; A. I. R. 1922 Cal. 317. 
' —S. 100— Negligence. 

Finding that there was wilful neglect on the part of 
the Railway is a finding of fact. {A/artineau, J.) 

Secretary of State v. Ch.aranjit Lal. 

6 L. L. J. 237 : 791. C. 428 : A. I. R. 1924 Lah. 594. 
S. XOO ^Negligence is a mixed qttestion of 
lazv and fact. 

What is gross negligence is a question of mixed law 
and fact, and tlie High Court can interfere with the 
findings of the lower appellate Court. Thus a finding 
of negligence attributed to the Court of Wards in 

repre^jenting a ininor in not relying upon a previous 
judgnient for the purpose of raising the plea of res 
judicata was set aside by the High Court. {DevadosSy 

y.) S. Anand Rao V. Venkatadri appa Rao. 

47 M. L. J. 700 : (1925) M. W. N. 76 : 

A. I. E. 1925 Mad. 258 
New Plea. 

—S. 100 —Nezu plea—Mixed question of law 
and fact—Not raised in the Court below—If can be 
raised on Second Appeal. 

A mixed question of law and fact not raised in the 
Courts below will not be allowed to-be raised for the 
first time in second appeal in the High Court. 
•{DanielSy J.) RaMKARAN SINGH z/. RaJa RaM. 

L E. 5 A. 225 (Eev ): A. I. E. 1924 All. 877. 
—;S. 100 —New plea—As a general rule in¬ 
admissibility of evidence should not be raised in second 
appeal* 

Questions of law dealing with the admissibility and 
legal effect of evidence will not as a general rule 
oe entertained in second appeal in the High Court if 
they have not been taken at least at the stage of the 
first appeal in the Court below. {Neave and Daniels, 

JJ.) Radha Kish an v Kedar Nath. 


case, in permitting a point of law to be taken in 
second appeal which goes to the root of the merits of 
the whole case. {Stuart, J.'s RaM GaJADEER 
MT. SaRTANI. 71 I. C. 381 : A. I. E. 1923 All. 343. 

S. 100— ppa—Point of lazu—Limitation 
—When allowed to be raised. 

A point of law which does not require any questions 
of fact to be determined but can be decided on the 
record as it stands may be allowed to be raised in 
second appeal for the first time. 21 A. 466 Foil. ; 42 
C. 72 Dist. {Gokul Prasad, J.') RhIKHARI SiNGH 
; z. JOKKAN. 4 U. P. L. E. (A.) 104 : 66 I. C. 856 ; 

A. I. R. 1922 All. 124. 

—S. 100— A czv pica — Obtection in Trial Court 
—Not urged in First Appeal. 

An objection which is taken in the Trial (^ourt but 
is not urged in the lower appellate Court cannot be 
raised in Second Appeal. {Rafique and Stuarty JJ.) 
Shiam Sarup z/. Nand Kam. 43 All. 555 ; 

63 I. C. 366 : 19 A. L. J. 511. 

-S. 100— Nero plea — Re-opening of the zvhole 

case. 

Where the plff. has relied on a custom he cannot be 
allowed to change his position in Second Appeal, and 
take his stand on a point which would reopen the 
whole case. {Tttdball and Rafiquey J J.') MukhLaL 
Rai V. Hiranand Singh. 19 A. L. J 442 • 

62 I. C. 884 : 3 D. P. L. R. (All.) SI. 

S. 100— cVezo plea—Nezo point of limitation 
when entertained. 

Though questions of limitation being questions of 
law are not excluded from being heard in Second 
Appeal when they have not been raised in the lower 
Court, it has always been maintained that where a 
question of law depends on a finding of fact on evi¬ 
dence and that evidence has not been led in the Trial 
Court, then the High Court in second appeal will fiot 
deal with the question ol law. {Macleod, C. J. and 
Crumpy /.) DIGAMBAR v. LaHYADEO. 

25 Eom. L. E 245 : 72 I. C. 226 : 

A. I. R. 1923 Bom. 254. 

- -- S. loo —Nczv plea—Fresh evidence required 

— Practice. 

A point of law which cannot be decided without fur¬ 
ther evidence should not be allowed to be raised in 
second appeal. 24 Bom. 260 Foil. {Pratt and Fawcetty 
JJ.) DODDaVa zr. YeLLaWa. a. 1. R. 1922 Bom. 233. 

S. 100 Nezv plea —Point adumbrated in 
plaint but no issue raised nor evidence led—Point can¬ 
not be raised, 

A point, although adumbrated in the plaint but never 
put forward before the Courts below and on which no 
issue is framed and no evidence directed, cannot be 
allowed to be raised in second appeal. {Sukrawardy 
and Duvaly //.) GirISH ChaNDRA v. GOPAL CHAN- 

A. I. E. 1925 Cal. 1184. 

“ —S-. 100— Nezv plea. 

New point involving determination of new questions 
of facts’ can’t be raised in second appeal. {Sukra¬ 
wardy and Duvaly JJ.) PROMOTH NaTH MUKHER- 

JEE V. Anukul Chandra Banerji. 4o C. L. J. 564-: 

,^^29 C. W. N. 17 : A. I. R. 1925 Cal 225. 

S. 100— Nezv plea—Amendment of decxecy 
point relating tOy cannot be raised in second appeal, 

A point relating to an amendment of decree is not a 
point which can be urged in second appeal. {C.D* 
Ghose and B. B, Ghosey JJ.) KaLI PaDA BOSE 


343 QUINQUENNIAL DIGEST, 1921—1925 

C. P. CODE (V OF 1908). S. 100—New Plea. ' C. P. CODE (V OF 1908),—New Plea. 



Fanm I'husan Roy. 70 I. C. 173 : , 

A. I. R. 1924 Cal. 363. 

-S. 100 — — i^ucstion (IS to construe' | 

//("/ of lease is net (illotoed i>: second appeal if not rats ' 
ed in hni'cr Cottrt. 

Where the question that the tenure granted to de- ' 
fendant .No. i was a .single tenure consisting in part of 
palni riglits and in part of dar patni rights was not 
taken in tlie Courts below but it was assumed through¬ 
out tliat the superior landlord was entitled to sell the 
Pattn tenure separately for its own arrears, held^ that 
tiie lease is not pnma facte incapable of this construe 
tion and as the (juestion may Ijc in part a question of ; 
fact depending on the .state of things in which the 
tenure was granted, it ought not to be allowed to be 
raised for the first time in second appeal. i^Kichard■ I 
son and Sn/iraroardy, //.) fJOPAL CHANDRA 
Dwakika .Nai h. 69 I. C. 655 : : 

A. I. R. 1924 Cal. 353 (2). 1 
— — S. 100—/I'cT*’ plea. ( 

Where, iti the lower (.ourts a plea has been raised | 
the opposite party might have produced evidence to 
rebut it. it is too late to raise it in second appeal. 
(^Newbould and Ciimiti^, JJ ) TITKA MiaH v. NaBIN 
Chandra. A I. R. 1923 Cal. 292 (2). j 

-S. 100— iVc:o plcit—^^ncsfioti involvitie^ cott- 

sidcratiott of evidence. j 

Where a point of fact was not raised in the Courts 1 
below nor had any issue been framed with reference to ! 
it. it cannot be raised for the first time on second 1 
appeal. {Greares. J.) SVKD Na\ aJAN ALI MlDNA- 
PORE Zamindari c:ompanv 67 I. C. 770 : ! 

A. I. R. 1923 Cal. 285. I 

-S. 100— A'no plea — IV/trn allcnved to l>c raised i 

for the first time in appeal or second appeal. \ 

'Fhe court will allow a party to raise a new point of | 
law on appeal or second appeal when no ftirther in- ! 
vestigation of facts is neces.sary and when there is no j 
surprise tr> the other side. If however the new plea j 
raises a question of fact or inl.xed question of fact and ' 
law, the court will not allow it to be raised. 35 A. 273 : ' 
10 M. I Kef. {Afooker/ec and //■>) SeCRE- i 

TARY OK State for India :. Upendra Narain , 


appeal a point which he did not raise in the written 
statement and as to whicli no issue was framed, 
iAhdttl Raoofs J.') SHURGAN CHAND v. SHIKER 
ChaND. 6 L. L. J. 467 : A. I. R. 192j Lah. 192. 

--S. 100— New plea — Technical plea nat allcnved, 

A technical plea, that the suit was premature^ 
should not be allowed to be taken for the first time in 
appeal. i^Broadway and Harrison^ J J s) BUDHA 
MaLz>. Shib DaYaL. A. I. E. 1924 Lah. 328. 

-S. 100— tVew pica --Res judicata— Plea raised 

for the first time. 

It is open to the High Court, in second appeal to 
allow a plea of res judicata to be raised even though 
it had not been raised in any of the courts below or 
even in the memorandum of second appeal, 4 A, 69 ; 
22 I, C. 12 Foil. {Campbells y.) MIRKHAN v. SaRFU. 

5 Lah. L. J. 163 : 74 I. C, o77 : A. I. R. 1923 Lah. 660. 

-S. 100 —tVcw plea—When can be entertained. 

A law point which is patent upon the record even if 
it has not been taken at ail in either of the courts be¬ 
low could be raised for the first time in the second 
appeal and must be considered. ^Campbell. /,) SoHaN 
Singh 7 /. Santa Singh. a. I. R. 1923 Lah. 491. 

-S. 100— CTV plea advisedly given up before. 

Where probably advisedly a plea was given up in the 
first Court by the party, he cannot be allowed to set up 
the plea in the Court of second appeal. Rcssigttol 

and Zafar AA\ //.) LaJJA RaM v. SHAMBHU NaTH. 

A. I. R. 1923 Lah. 2 )2. 

——-S. 100—A' e70 plea. 

Where there is no reference to a plea in the judg¬ 
ments of the Courts below or in the pleadings of the 
parties, the point cannot be allowed to be raised in 
second appeal. A decree for a sum cannot be granted 
in second appeal, when no such relief was asked for in 
the Courts below. {Shadi Lai. C- J^ and Abdul Qadir^ 
/.) Firm Ram Dyal Sheo I’ershad v. Firm 
Ghamanui Lal Narain Das. A. I. R. 1923 Lah. 56. 

-S. 100 —/Vt'ic' pica—Raising for first time. 

A point which was not raised in either of the Courts 
l)elow cannot be entertained in the High Court. 
(^Broadxuay and Brasher^ //-) CHHAJU MaL v. 

Kundan Lal. 70 I. C. 838 : A. I. R. 1923 Lah. 63. 


ROY. 36 C. L. J. 336 : 71 I. C. 849 : {-^S. IQ0—Ne7v plea. 

A. I. R. 1923 Cal. 247. Objections as to maintainability of suit if raised for 
■ S. 100— A'ezv plea — ll'hen can be raised. \ the first time in appeal, cannot be allowed. {Scott- 

It is not open to the appellant to raise, for the first Smith and Campbell /J^') NaRINJAN SINGH v, 
time in second appeal, an issue which would depend DIWAN ChaR.^N. 3 Lah. 239 : 

on facts. {Suhrawardy and Cuming^ J/.') HridaV 68 I. C. 557 : A. I. R. 1922 Lah. 363. 

Nath MONDaL v. Tala Bewa. 1. C. 706 (Cal.), j - S. 100 — Afe7v plea — Question of fact — Not 

—-- S. 100— New plea — Qtfcsiion turning on new j allowed. 

facts. A pure question of fact unless it is at least in the 

An appellant cannot in Second Appeal raise a new memorandum of second appeal cannot be allowed to 
question turning bf facts not investigated by the lower be argued for the first time in second appeal. 
Courts. i^SandersoHy C. J. and Riehardsoti^ J.') (A/artmeau, J.) MaULA BaKSH v. JaFAR ALC 

Parikshit Mandol J, Chandra Mohan Dutta. j Khan. 4 Lah. L.J. 437. 

62 I C 761 (.2). ' S. 100— A^e^o plea — Alixed question of law 

——-S. 100— New plea --Pinding of fact Second and fact—Not to be raised for the first time on secottd 

A ppeal. appeal. 

A question of fact, not raised in the Courts below I A mixed question of tact and law cannot be raised 
cannot be raised for the first time in Second Appeal. I on second appeal for the first time. {^Scott'Smith and 
(^Sanderson. C J. and Woodroffe^ J.') DiNESH CHAN- I Dnndas^ JJ>) JaGGA V. BHAG MaL. 

DKA BanerJee z'. ROMESH Chandra Das. , 4 Lah. L. J. 432. 

59 I. C. 316 (Cal.)i i --- S. 100—.'Vrre plea — IVhen allenued in second 

- —S. 100— New plea — When allenued. \ appeal. 

A new point which is not a pure question of law • A point which had been the subject of an issue in. 
cannot for the first time be taken up in second appeal. ! the trial court and definitely given up cannot be con- 
{Jf£Hnon and Newbould^ //.) NilrataN Mitra • sidered again on second appeal. Similarly a new point 
V. Abdul GafuR Gazi. 59 I. C. 3 : 32 C. L. J. 75. which was not raised in the Court below cannot be 

- S. 100— New point—Defendant can't raise in raised on second appeal. (^Scott Smith and Harrison^ 

second appeal. JJ.) SaDHU Ram v. UttAM DaS. 3 Lah. L. J. 6l6. 

Defendant cannot raise for the first time in second-S. 100— Ne^o plea. 
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C. P. CODE (V OF 1908), S. 100—New Plea. 

The question that the defendants were entitled to 
the shamilat land as natural accretion to the propriet¬ 
ary land not having been raised in either of the lover 
Courts cannot be raised in second appeal. (S/iadi 
Laly C. J- Wilberforcey JJ.') KaRAM CHAND v. 

VIR SINGH. 3 Lab. I. J. 470. 

— —S. ICO— 2Vew pica—Question of law — l^’hcn 
can be raised—Change of case. 

A pure question of law arising out of the findings of 
the Courts below and patent on the record can be 
raised for the first time in second appeal. 51 I. C. 588 , 
Foil. The suit for arrears of maintenance cannot be 
changed into one for contribution in second appeal. 
(Broadway, /.) DiWaN CHaND v. BlSHEN DaS 

67 I C. 919 : 2 L. L. J. 256. 
- — S. IOC— Nc7i) plea. 

The contention that the parties did not constitute 
joint Hindu family cannot be raised for the first time 
in second appeal. (Lc Rossig7iol and Wilberforce, jy.') 
MUNSHI LaL V. SOHAN 1 AL. 

66 I. C. 881 : 3 lab. L- J. 337. 

-S. 100— N CIO pica — Kafnhocdrics — Speeial 

usage. 

Namboodri litigants cannot adduce evidence of 
special usage varying Hindu Law. for the first time in 
second appeal. (Jacksc7i J.') T. M. NaRAYaNAN 

Nambudri V. K. Ravunni Nair. 

47 M. L. J. 686 : 20 L. W. 876 : 35 M. L. T. 127 : 

(1924) M. W. N. 792 : 84 I. C. 973 : 

A. I. R. 1926 Mad. 260. 

-S. ICO— New plea — Impropriety of substitu- 

tion of legal refresetiiative caiinot be raised for first 
time in secoftd appeal — Practice. 

In the absence of a plea as to the impropriety of a 
certain person having been brought on the record as 
the legal representative of another party in the lower 
Courts precludes the raising of such plea for the fi;st 
time in second appeal. (Krishnan, /.) HarihaR 
Aiyar z/. Ukkandan Variar. 

81 I. c. 498 : A. I. R. 1925 Mad. 207. 

— ■■ S. 100— New plea — Point of limitatient 7tot 

raised i7t courts below not to be allowed to be raised 

Points under the Limitation Act not taken in the 
court below should not ordinarily be allowed to be 
raised in the High Court. (Schwahe, C. J. a7td 
Wallace, J.) PaRA DEKKANz' AMEERUDDIN SaHIB. 

17 I. W. 169 : 72 I. C. 131 : A. I. R. 1923 Mad. 306. 
- S. 100 New plea. 

An objection not taken in either of the lower C'ourts 
cannot be entertained as a ground of second appeal, 
the more so as the respondents have had no notion in 
the memo of appeal that it would be urged. (Oldfield 
and Ramesam, JJ.') SUBRAMANIAN v. K.U. RaKAN. 

16 I. W. 620 : 31 M. L. T. 454 : 69 I. C. 363 : 

• A. I. R. 1922 Mad. 519 

-S. 100— New plea. 

Contention given up in lower appellate Court cannot 
be raised in second appeal. (Baker, J. C.) NaraYaN 
V. BIHARILaL. 89 I. c. 18 : A. I. R. 1926 Nag. 160. 

" S. loo —New point—New question of law on 
construction of document or on feuts admitted or proved 
beyond dispute can be and must be allowed ist Court of 
last resort* 

When a question of law is raised for the first time 
in a Court of last resort upon the construction of a 
document or upon the facts either admitted or proved 
beyond controversy, it is not only competent but ex¬ 
pedient in the interests of justice to entertain the plea. 
The expediency of adopting that course may be doubt¬ 
ed when the plea cannot be disposed of without 
deciding nice questions of fact in considering which 
the Court of ultimate review is placed in a much less 
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advantageous position than the Courts below. But in 
any case Courts ought not to follow the course unless 
to their sati'^faction the evidence upon which they 
have to decide establishes beyond a shadow of doubt 
that the facts if fully inquired into would have sus¬ 
tained the new plea. (Ki 7 ikhede, A. J. C'.) NaRAYAN 
■V. MT. TULSHI. 80 I. C, 607 : 

A. I. R. 1925 Nag. 104. 

— S loo— A^cw plea. 

In a partition suit, a plea on the ground of incon¬ 
venience, cannot be urged in second Appeal, if not 
urged in the lower Courts. (Lhidsay, J C.) TaJa 
M uL Hussain . Bande RaJa. 7 C. L. J. 638 : 

60 I. C. 433 : 23 0. C; 281. 

■ —S. ICO— Ntwplea. 

Where before the Subordinate Judge the whole case 
proceeded on the common ground that there did exist 
a definite custom that the Mohantship and the poss- 
es.sion of the properties of the Siiamaihi asthalwere 
limited primarily to C helas w ho w ere blood relatives 
of the deceased or the outgoing incumbent. Held that 
it is rot possible to allow the respondent to raise the 
question as to the validity of this custom at the stage 
of appeal. (Das afid Bucknill. ) RaCjHUNAI H 

Pas V Shed Kumar. A. i. R. 1923 Pat. 309. 

i —S. ICC—AVzo pica — Qi(csti'- 7 i of limiiatii^ 7 i— 

Pacts, 7 iecessary ftr, no* pleaded — £ 7 iicrtainabilityof. 

Issues not lai-'^ed in the written statements of defen¬ 
dant cannot be entertained in second appeal. (Das 
and Adasni. JJ.) KULLAL PPADHYA Z'. Jl GDESH 

Prasad Singh. 1 P. 23 : 69 I. C. 185 ; 

3 P. L. T. 795 : A. I. R. 1922 Pat. 398. 

■ — S. ICO— New plea. 

The defendant cannot be allowed to raise in appeal 
the point of failure to prove legal necessity for the sti¬ 
pulated rate of interest w hen no such plea was taken 
in the Court below nor any issue raised on that point. 
(Dawscji Miller, C. J. a 7 td Adami, J J.) AlNTHU v. 
KhaKKAR. 3 P. L. J. 367 : 1 P. 612 : 

A. 1. E. 1922 Pat. 356. 

— -S. loo —New plea — Sufficie 7 icy of te 7 ider — 

Whe 7 t can be raised. 

The question of sufficiency or insufticiency of the 
sum tendered cannot be allowed 10 be raised for the 
first time in second appeal. (Coutts and Ross, JJ.) 
Jag Sahu v. Ram sakhi Kuer l Pat 350 : 

(1922) P H. c. C 58 : 3 Pat. L. T. 332 : 
65 I. C. 666 : A. I. R. 1922 Pat. 167. 

■ —S. 100— New plea— When allowed. 

An altogether new point should not be allowed to 
be raised for the first time in second appeal in High 
Court, when there is no evidence on the record and 
no finding to support it. (Dawso 7 i-Miller, C. J. a 7 id 
Coutts, J.) CHANDRA MOHAN DUTTA v. SaSI- 
BALA DaSI. 3 Fat. L. T 623 : 4 U P. L B. (Pat.) 7 : 
65 I C. 277: 1922 P. H. C. C 39 : A.I.R. 1922 Pat. 68. 

Non-Joinder. 

— — —S. 100— N,, 7 i-foinde 7 —Objection whe 7 i to be 
taken. 

If an objection as to non-joinder of parties is not 
taken in the first appellate Court, lit cannot be taken 
for firet time in second Appeal. (Sadastva Aiyar and 
Napier, JJ.) KaNDIYAL PaRKUM v. KHOTTALI 
KOTTARATHIL. 40 M L. J. 282 ? 44 Mad. 344 : 

(1921) M. W. N. 229 : 62 I. C. 386 : 14 1. W, 69. 

Powers of Courts. 

- S. 100— Powers of Court — Inference of law 

from admitted facts—High Court can interjere if 
inference is wrong. 

If from admitted facts, logical inference, drawn by 
lower appellate Court which is an inference of law 
and not of mere fact, be wrong,High Court can inter- 
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fere. {MuKvriiee, PEERJiMOHIb Ai.I r'. R\,N[ 

CHaNDEK. L. R. 6 A. 104 (Rev.) : 87 I C. 64 : 

A. I R. 1925 All. 796. 
Poiccrx of Court—FiiuHitg acc<pt€ii 
by appolliiut—olppellato Court—/f oatt ^o bc/ihuF 

T he appellate ( ourt has no power to go behind a 
finding of the trial ( ourt. wlien the appellant has 
accepted It in his ground of appeal. The carelessness 
of the appellant’s coutisel in drafting the grounds 
makes no difference. < S.-,>tt-Smith. J.) SVaohawa 
8 rN(;H . SrNDAk .SiNtiH. 59 I. C. 689 : 

21 P. W R. 192l! 

5. 100 — /\iU'orr of Court—Court cau 
decide titU\ If left undecided by lo-oer Courts. 

A < ourt of second appeal can decide a question of 
title it'flf if left undeteriTiined by the lower C'ourt 
w lether it was a (juestion of fart or law, under S. 103 
read with O. 4 ;, R, > 5 . Where the (|uestion of 
title rests purely on interpretation of certain documents 
and the leg.il inference.s to be drawn from them, it is 
not a question of fact alone and the High Court can 
interfere and decide it itself 27 C. W. N. 245 . 42 All. 
1521 - 011 . (IKizir f/asan^ A.J.C.) I NDa Ri> AL 
1 HAKUK IJIN, 10 0. L. J. 646 : 27 0. C. 77 : 

A I. R. 1924 Oudh 266. 
“ S. Kiti—Poioers of Court — Remand-Issue 

determination in the /ower Courts. 

Where an issue has been raised and determined, it 
IS not within the competence of High Court in second 
appeal to remand the case for a re'hearing upon that 
very issue. {Dawson Miller, C. J. and Mullicb, /.) 

Ganpati Rai V. i<.\j Kumar Singh. 

1 p 639 : A, I. R. 1922 Pat. 57 5. 

6 . 100 Ptnoers of Ci>urt to decide issues of 

fnet. 

Per Miller, C . J -It Is not for High Court, sitting 
in second appeal, even if it thouglit that certain evi¬ 
dence had been improperly rejected by the lower 
Court, to weigh that evidence as against the evidence 
on the other side and arrive at a conclusion of fact 
upon the matter, except in cases where on the evi¬ 
dence only one conclusion is possible for any court. 

P®'' /‘Oala Prasad, J .—Where once a second appeal 
has been properly iaitl, the ordinary rules under O. 41 
and O. 42 , C. P. Code will apply When a fin<)ing of 
fact 55 set aside and tlie evidence on the record is 
sufficient, there is nothing to prevent the court from 
going into the evidence and determining the case 
finally under O. 41 , K. 24 . {.Miller. C. /. \ind Jwala 
Prasad, /.) LOCHAN RaI 2 -. L.\bA SaNT PRASAD. 

3 Pat. I*-J -303 ; Qj I c. 636 : A. I. R. 1922 Pat. 417. 
^ , "“S. 100 —Powers of Court—~Appcal--Resioratiott 

P.rrofteous order—ObiCction as to 7>alidity. 

If a respondent first comes to know of the erroneous 
order restoring the appeal without any notice upon 
him, he can raise objection to its validity in second 
appeal. {Da-wsou Miller, C. J. and Coutts, /.) 

SuraJ Pal Pandey v. Uttim Pandey. 

3 P. L. T. 117 : A. I. R. 1922 Pat 281. 

Presumption. 

-3. 100 —Presumption — RebJttlal^Question 

of fact. 

The question whetlier the presumption of the 
correctness of the Record of Rights has been rebutted 
in a particular case is more a question of fact than of 
law. {Suhrawardy and Cuming, //.) VaKUB ALI 

Chowdhuri V, RaJ Kumar Duita, 

63 I. C. 527 (Cal.). 
'~"S. 100 —Presumption—Alot based on ezndence 
but On conjecture. 

A merely conjectural finding of the lower appellate 


C. P. CODECV OF 1908), S lOO-Question of fact 
I mount of damages. 

Court that the common ancestor of the parties occu¬ 
pied the land in suit is liable to be set aside in second 
appeal. {Martineau, /.) KiSHEN LaL v, KaN 
H AYA. 79 I. C. 970 : 5 Lah. L. J. 106. 

-S. 100— Prcsumpti'>n—Inference of law from 

facts is If nest ion of lazv. 

Where ihe lower appellate Court found as a fact 
that the evidence established that there had been no 
change of rent for 48 years and then inferred that 
fixity of rent could l)e presumed. 

field, that it was an inference of law and could be 
questioned in second appeal. {D is and Adami, JJ,') 

Kesho Prasad Singh v. Isser Dubey. 

1 P. L. R. 32 : 71 I. C. 15 : A. I. R. 1924 Pat. 373. 
—S. 100— Presumption — Rebuttal. 

It is for the final Court of fact to say whether the 
evidence as furnished by the bativara proceedings is 
so valuable as to rebut the presumption of the 
correctness of the record of rights. {Das and Adami 
//.) JUGDEO MaRAIN HULAKI GOPE. 

(1921) P.H.C.C. 343 : 63 I.C. 226 (2) : 2 P. L. T. 343. 

Procedure. 

—'-S. 100— Procedure — C. P. Code, O. 47 , R, 27 . 

Taking additional evidence without recording rea¬ 
sons and without calling upon the party to show its 
necessity is a substantial error in procedure and such 
an order of the lower appellate Court is open to second 
appeal. {Rankin and .\fukeriee. J J.') KeB.AL NeMA- 
DAS r-. RaJANI KaN EA KOY. 39 C. L. J. 261 : 

81 I. C. 999 : A. I. R. 1926 Cal. 98. 

- — S. 100 and 0. 41, R. 17—-Ex-parte 
hearing of appeal—Intcrfercnce on second appeal. 

Where the lower appellate Court has decided an ap¬ 
peal c.x-parte the High Court has power to interfere in 
second appeal on the ground that the lower appellate 
Court acted irregularly in hearing the appeal ex parte. 
30 M. 54 ?'(>11. I I. C. 329 dissented. {Martineau and 
Harrison. //,) (iULAM H.AlDARt'. JlWAN. 

3 Lah. 3>7 : 69 I. C. 499 : A. I. R. 1922 L. 439. 

-S. 100—Question of fact 

Amo"nt of damages. 

Bona f ides. 

Breach of contract. 

Change in contract. 

Consideration. 

Delay 

D fferent inferences. 

Evidence. 

Finality. 

Grove. 

Marriage. 

Minority. 

Mistake or error. 

Nature of property. 

Notice. 

Ni'isance. 

Partnership 

Possession. 

Reasonable or piobable cause. 

Right over property. 

State’s of party. 

Tender. 

Transfers. 

Waqf. 

Will. 

Misoellaneous. 

Ado ptfon. 

'■ —S. 100 —Question of fact. Amount of damages. 

It is a question of fact whether or not a caste was 
suit up. {Macleod, C. J, and Coyajee^ J.) FULCHAND 
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C. P- CODE (V OF 1908), S. 100—Finding' of fact 
Adoption. 

Mohanlalz'. Harilal Nansa. 

27 Bom. L. R. Ij03 ; A. I, E. 1926 Bom. 69. 

- Finding Of fact—Adoption-Finding 

-capable of being interpreted both as finding of fact and 

-ot law-Ontenability as finding of laiu~~/digk Court 
is not bound to treat it as finding of fact. 

Where the finding of the lower court might mean 
either that there was no adoption in fact or that the 
-adoption was not valid in law and where the view that 
-it was not valid in law could not be supported in view 
of the luling in a certain case and where therefore the 
•High Court was asked to hold that the finding meant 
that there was no adoption in fact. 

Held that it was not for the High Court to say that 
the lower Court must have meant something simply be¬ 
cause it \vas tlie duty of the lower Court to say the 
same and that the finding in question was not a 
• finding of fact. {Afuher/i, J.) L/maraM GOGOI z/. 
PURUK CHAND OSWAL. go I. C. 040 : 

A. I. E 192j Oal. 993. 
Question of fact—Amount of damages. 

S.lOi) Question of fact — Amount of damages 
Ordinarily the question as to the amount of damages 
•IS a question of fact and the finding as to amount of 
damages arrived at by the lower appellate Court is 
binding on the High Court but when the amount is 
.fixed arbitrarily, it cannot be taken as an amount arri¬ 
ved at on a finding which is binding on the High 
Court. {Sulaiman, /.) JUGAL KlSHORE v, RaM 
Narain. a. I. E. 1923 Ail. 199 

Question of fact—Antecedent debt, 

- Question of fact— Antecedent debt — 

.Existence of. 

The question whether an antecedent debt existed is 
one of fact. The fact that in coming to a conclusion 
•on the point the judge declined ‘o accept recitals in a 
deed as evidence of the debt is no ground for second 
appeal. (.Simpson, AC.) BHAGWATI PraSaD r 
Lall Bahadur. 90 I. C. 404 : A.I».E. 1926 Oudh 33 

Q’^estion of fact—Bona fides. 

T- '^^^—Qn^stion of fact —Bona fides— 

■ tion as to plaintiffs bona fide mistake is not one of fact. 

Question as to plaintiff having misnamed a defen¬ 
dant purposely or by bona fide mistake is not purely 
■one of fact. (Suhratoardy and Graham, // ) 

Kherodamoyi Dasi V. Habil Shaha. 

29 C. 5^ I- C. 638: A. I. R. 1925 Cal. 152. 

~ S. 100— Question of fact —Bona fides is a. 
Finding as to bona fides of a party in taking a cer- 

•tam action is a finding of fact, 75 P. R. 1916 Foil. 
KAbdul .^ot^4?A/.)MuNiciPAL Committee, Feroze- 
pore City v. Milki Ram. 7 l. l. J. 358 • 

26 Pimj^ L. R. 641 : A. I. E. 1925 Lah 505. 

S. 100— Question of fact —Bona fides. 

It IS a question of fact whether a guardian is justified « 
m entering into a compromise. (Spencer and Odgers, 1 

.//.) ANNAPURNAYYA 2/^VENKATASUBRAMANIAM. J 

. 49 M. L. J. 549. 

22 L. W. 560 : A. I. E. 1925 Had 1285 : '< 

_Question of fact—Breach of contracts. c 

. J Question of fact—Breach of contract, t 

A finding that it was the defendant who committed i 

the breach of contract and not the plff. is one of fact 1 

^\hich will not be interfered with by High Court in 0 
•second appeal. (Shadi Lai, C.J. and IVilberforce, /.) 
WELD AND COMPANY v. HaRCHARAN DaS. 

n ^ ^ah. L. J. 317. - 

Huestiion of fact—Change of contract. f 

^ 00 —Question of fact—Change in con- 
tiract—Beal contract between parties. t) 

Q. D.—VOL. I—C4 


t C. P. CODE (V OF 1908), S, 100—Question of fact— 
Different Inferences. 

Where question in dispute is merely whether 
'• the real contract between the parties was something 
g different from the contract entered in the deed, the 
i finding on this point is clearly a finding of fact, with 
t which the High Court will not interfere in second ap¬ 
peal. (Martineau. J.) KaPUR CHaND v. CHET 
1 Ram. 5 Lah. L. J. 541 : 80 I. C. 494 : 

s A. I. R. 1924 Lah. 260. 

t Question of fact — Considerat on. 

i ' —S. 100— Question of fact — Consideration. 

5 A finding that a pronote was executed for consider- 
t ation is a finding of fact. (Broadwav and Abdul Qadir, 

//.) Mahomed Hussain v. Kam Lal. 

: 5 L. L. J. 198 : 71 I. C. 783 : A. I. R. 1924 Lah. 39. 

---S. 100— Question of fact—Consideration — 

; Errors in—eVot open to consideration on second appeal. 

L Where the Lower Appellate Court in a suit to con¬ 
test an alienation has found that Rs. 475 out of the 
sale price due on a prior oral mortgage was fictitious 
and in arriving at this conclusion the Lower Appellate 
Court has considered the evidence on record connec¬ 
ted with this matter then the finding however erroneous 
cannot be challenged in second appeal. 18 C, 23 P. 
C. Foil. (Abdul Raoof aad Harrison, JJ.') BHAGWAN 

Singh v. niranJin Singh. 

67 I. C. 436 : 3 L. L. J. 409. 

^ —S. 100— Question of fact — Consideration- 
Pre-emption suit—Fictitious item of consideration — 
Market value of the property. 

A finding in a pre-emption suit that a portion of the 
price mentioned in the deed of sale is fictitious though 
eironeous is binding upon the High Court in second 
appeal. So is a finding as to the market value of the 
property in dispute based on evidence. (Chevisand 
Scott Smith, JJ ) GaNPAT RaI v. HarI RaM. 

641. C. 297 : 3 L. L. J. 108. 
Question of fact—Creation of R ght. 

-S. 100 —Question of fact—Creation of Right 

—Whether toint tenancy was intended to be created is. 

Question of intention to create joint tenancy is one 
of fact, and so long as the Judge makes no inferences 
which are not justified in law, the finding of intention 
is one which cannot be interfered with in second ap¬ 
peal (Phillips, Jf) MUTHUKARUPPa MUTHIRI4N 
V. Shivabhagyathammal. 22 L W 511 • 

A. I. E. 1926 Mad. 33 : 49 M. *L, J. 358.* 
Question of fact—Delay. 

— S. 100—Question of fact — Delay—Requisite 

time. 

Finding as to the time required for obtaining the 
copies IS one of fact and cannot be attacked in second 
^48 I, C. 31 ; 100 P. R IQ 18 ; 185 P. W. R. 
1918 Foil. (Martineau, /.) BaWA SinGH v. THAKUR 

........ A- I- 1922 Lah 423. 

■73 - ^^^'-Qttestion of fact—Delay is a question 

of fact, but the finding that it disentitles the plaintiff 
from certain relief is one of law and can be examined 
' in second appeal. 

The question whether there was delay is one of fact 

and a finding thereon cannot be questioned in second 

appeal. But the lower appellate Court’s finding that 
the plaintiff is on that account disentitled from claim¬ 
ing the relief which he desires is not one of fact but of 
law and can be considered in second appeal. (Kinkhe- 
aey A. J. c.) Abdul Majid Khan Balappa, 

82 I. C. 105 : A. I. R. 1926 Nag. 68 . 
Quest on of Fact—Different Inferences. 

- -S. 100— Question of fact—Different Jn- 

ferernes from fact. 

Where more than one inference is legally open from 
the evidence, the High Court cannot In second appeal 
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refuse to be bouucl by that inference drawn in the 
Court below. {BroaJuay,/.) ABDUI. GHANI v. ISHAK 
Singh. a. I R. 1923 Lah. 239 (l). 

-s. 100 —Qufstiou of fact~Diffe>ent infcrtu- 

cgs—Afiothcr infert'uce possibU—If p.rouud for Second 
appeal. 

The mere fact that a court of appeal draws one of 
two possible inferences on a question of fact does not 
entitle the High Court in second appeal to interfere 
with finding. If only one inftnnce is possible and that 
has not been diawn, it may be ground for second 
appeal. {A'mklicde, A. /• C.) iMt. MaTHUKABAI v. 
Lai. SINGH. A. 1. R. 1924 Nag 160. 

-—S. 100 — Question of fact — Different inferen- 

ees — Conelusion — Correctness, if can be challenged. 

In Second Appeal, findings of fact cannot be impug¬ 
ned, bi't it is open to a party to challenge the correct¬ 
ness of the conclusion drawn from those findings. 
{IVazir I/asan^ A. J. C.) JaSaOHA v. MURALIDHAR. 

61 I. C. 144: 24 0. C. 1. 

S. 100— (Question of fact—Differcut Infer- 
cnees from facts — Interference. 

An inference drawn from facts by the lower appel¬ 
late court is a finding of fact and cannot be interfered 
with in second appeal. {Miller, C. J. and Kid'oant 
Sahay, J J.) Hl<)N v. ShEOGULAM LaL 74 I. C. 843 : 

A. I. R. 1924 Pat. 305. 
-- S. 100 —Question of fact — Different — Infer¬ 
ences. 

Inferences of fact which are not unreasonable and 
are justified by evidence cannot be interfered with in 
second appeal. {A'incaid. J C-and Raymond, A. /. 
C.) PEWANDBAI r. CHETANMAb. 62 I. C. 1002 : 

15 S. L. R. 84. 

Quest on of fact—Enor. 

-S. IQd- Question of fact— Error^Krroneons 

view of law — Interference. 

The finding of fact of a lower appellate court which 
proceeds on an erroneous view of the law, and which 
is inconsistent with the facts recited can be interfered 
with by the High Court. {Piggott and IValsh, JJd) 
Sabai. Singh z/. Salik Ram Singh. 44 A. 602* 
20 A L. J. 473: I. E. 3 A. 301: 67 I. C. 67 : 

4 U. P L. R. (A) 93- A.I.R. 1922 All. 188 (2). 

- S Question of fac»~- lirror—Interfcr- 

ence in Second Appeal. 

An erroneous finding of fact is different from an 
error in procedure. Where there is no error or defect 
in the procedure the finding of fact by the Court of 
First Appeal is final if that Court had before it evi 
dence proper for its consideration in support of its find" 
ing. {Alxlul Raoof and Harrison, J/.) KUCGU MaL 

z/. SitaKam. 63 1 C. 675 (L.) 

- S. 100 —Qneslion of fact--Error—Though 

unong will not he disturbed in second appeal. 

Where the lower Court has dealt with all the essen¬ 
tial points in deciding the case and has also analysed 
the evidence and the main findings which determine 
the suit are warranted by the evidence on record, the 
Court of second appeal will not disturb his findings 
though they may be wrong. {^Prideauxy A. J C.) MT. 
SaRASWATI RaI Z'.YaDORAO. 78 I. C. 887. 

A. I. R. 1924 Nag. 240. 
Quest on of fact—Evidence. 

S. 100—Question of fact~Evsdence--Witness 


—Opinion as to. 

In at appeal on a pure question of fact suflicient 
weigh snhould be given to the opinion of trial judge as 
regards the demeanour, intelligence, pos tion and char¬ 
acter of the witnesses who are brought before him. He 
is in a better position to form a judgment on the points 


than the appellate judge who has no advantage of 
seeking the witnesses. {Lord Wrenbury'). BaNU Bai 
FRAMJI V. MaNILAL JuGALDAS. 4d M. L. J. 242: 
(1923) M. W. N. 680: 18 I. W. 148; L. R. 4 P. C. 147- 

A. I. R. 1923 P. C. 62 (P. c.)' 

- S. 100 —Question of fact — Eiidcnce—Letters 

Patent Appeal—Burden on the person raising. 

In order to maintain a contention of fact in second 
appeal and even more so in an appeal under the Let¬ 
ters Patent it would be incumbent on the person raising 
it to plead and to show from the record that docu¬ 
mentary evidence establishing his contention of fact 
had either been disregarded by the Court of first ap¬ 
peal or misinterpreted. {Piggott and IValsh, //.) 
Mathura Prasad z-. Rameshw’ar. 44 A. 169: 

A. I. R. 1922 All, 312, 

-S. 100 —Question of fact. — Evidence. 

Where the Lower Appellate Court arrived at the- 
finding on relevant evidence and certain-admissible re 
gistered deeds that there was a partition. Held, that, 
being a finding of fact was conclusive. {Stuart, /.> 

Syed Mahammed V. Syed Manzur Hassan. 

69 I. C. 807 : A.I.R. 1922 All. 283 (2)., 

, , —s. 100 —Question of fact — Evidence. 

Findings of fact cannot be interfered within second 
appeal, but the High Court will interfere when such- 
findings are not borne out by evidence or are based' 
upon evidence misunderstood. {Rafitfue and Ryves,/J.')> 

Matbar Singh v. Kanbaz Singh. 19 A.L.J. 149 : 

61 I. C. 65: 3 V. P. L. R. (AIL). 2T. 
-S. loo —Question of fact — Evidenct — Distor¬ 
ted view of evidence — Interference- 

Though the High Court is averse to upsetting in. 
second appeal the decision of Court below on a ques¬ 
tion of fact, it can do so in a case where the lower 
court w’as not justified in coming to the conclusion it 
did. {Macleod, C. J and Coya/ee, /.) IBAB.AS.APPAz/. 

Bhadsawa. a. I. R. 1922 Bom. 296, 

-S. 100 —Question of fact—Evidence—Ques¬ 
tion is one of fact,^ 

It is not proper for a Court in second appeal to lay 
dewn w hether a piece of evidence is or is not sufficient 
to rebut the presumption raised under S. 50 , that being 
a question of fact, {Suhrawardy and Cuming, J 

Satindra Mohan v. Kamareddi MiJi. 

A I. R. 1925 Cal. 1138. 

-S. lOO^Question of fact^Evidcncc. 

Unless it is shown that a finding of fact is not justi¬ 
fied by the evidence in the case it cannot be challenged 
in second appeal. {Crear’cs and Graham, JJQ JINNA 
TENNESSA V. ABDUL HaLIM MUNSHI. 

82 I. C. 822 : A. I. R. 1925 Cal. 469. 

-S. YOO—Question of fact— Evidence—Want of 

evidence or erroneous vieio of the law are the only 
grounds for interference. 

In a second appeal finding of fact cannot be interfe¬ 
red with unless it can be shown that there was no evi¬ 
dence to .support it or that it had been influenced by ai> 
erroneous view' of the law. \Suhrauardy and Graham,^ 

II.) Hakiram Mahata t'. Mohesh Chandra 
MaH.ATA. 80 I. C. 290: 'A I. E- 1925 Cal. 169. 

-S. 100— Question op fact— Evidence—Ftndtng 

based Partly on incuimissible ti'idenee—Duty of High 
Court. 

Where a finding of fact is arrived at by the Court 
below partly on the basis of inadmissible evidence, the 
High Court should remand the case for a fresh finding 
after excluding the inadmissible evidence. {Afookerfee 
and Ranhin, J J.) IaGADISH CHANDRA DE V. HARI- 

HAR De. 40 C. L. J. 89: 78 I. C. 219:; 

A. I. R 1924 Cal. 1042. 
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•- S 100 —Question of fact — Evidence—Weight 

of e^ndcnce Thak map and survey ?nap. 

The question with regard to the weight to be attach¬ 
ed to thak map.s and survey maps is a question of fact- 
(^Suhratvardy and Chotzner, //.) KaLI PrOS.ANNA 

Dhaduri V. Rani Hemanta Kumari Debi. 

A. I. R. 1924 Cal. 977- 

- ——S. 100— Question of fact Evidence — E>oc7i- 

meatary evidence—Inference from—Function of the 
High Court. 

Where in a second appeal a great many documents 
have to be canvassed in the course of the case, it is 
not true that the inferences of fact to be drawn from 
the numerous documents are themselves to be regarded 
as inferences of law. It is quite true that it is part of 
the duty of the High Court to see that the lower 
appellate Court has not omitted to take into account 
ail the important and relevant items of evidence. 
(^Rankin and Chose, //.) MiDNAPORE ZEMINDAR 

CO., Ltd. z/. Trilokya Nath Haldak. 

51 Cal. 110: 31 I.C 601: 40 C. L. J. 238: 

A, I. R. 1924 Cal. 562. 

-S. 100 —Question of fact — Evidence — Fi 7 iding 

of facts based on evidejicc cannot be contested. 

A finding of fact based upon legal evidence cannot 
be contested in second appeal. (^Srott-Smith and Mar- 
tineau, //.) FaZAL DaD v . UmaR BaKH.SH. 

7 I. L. J. 129: A. I. R. 1925 Lah. 377. 

- — S. 100 —QucstioPi of fact — Evidence—JVhen 

not bitiding on the Court of second appeal. 

When there is (i) no evidence (12 Cal. 972 ) or (ii) 
no sufficient legal evidence (16 I. C. 887 ) or (iii) im¬ 
portant evidence is ignored (103 P. L. R 1915 ) or (iv) 
only a colourable pretence of considering the evidence 
is made (38 I. C. 561 ) or (v) there is no honest and 
complete consideration,a finding of fact can be conte'^- 
ted in second appeal. Otherwise it is final (18 Cal. 23 
{^Scott-Smith and .-ibdul Raoof, JJ.') RaM 
Singh v. Ganga Ram. 3 Lah. 389: 70 I. C. 202: 

A. I R. 1922 Lah. 356 (2). 
—S. 100— Question of fact—Evidence when open 
to exammatiosi. 

It is not necessary in law for Appellate Courts such 
as the District Judge to refer in detail to every piece 
of evidence on the record. In the absence of doubt 
that all the available evidence has been given due 
weight to his findings on questions of fact cannot be 
attacked in second appeal. Whether or not there had 
been a complete separation, is a question of fact. 
(.Broadway and Abdul Raoof, y/.) NaTHU ShaH v. 
Haveli Shah. 1 Lah. L. J. 72: 16 P. W. R. 1922: 

65 I. C. 476: A. I. R. 1922 Lah. 140. 


I — - S. loo— Questiofi of fact — Evidence — Inad¬ 

missible evidence—Right to question. 

A finding of fact arrived at on a consideration of'evi¬ 
dence which is inadmissible and which proceeds partlj 
on Such evidence can be assailed in second appeal, 57 
I.C. 561 Foil. (.Broadway and Abdul Qadir. J J.') BaL- 
WANT Singh v. Baldev Singh. 64 I. C. 929: 

2 Lah. 271. 

’ ■ —S. 100 —Question of fact — Evidence — Support¬ 

ed by evidence can’t be questioned in second appeal, 
h^ever erroneous it may be^ 

Provided that the finding of fact has got for its basis 
proper evidence however grossly erroneous or improper 
be, it cannot be challenged in second appeal. 
\Kinkhede, A. J. C.) NaRAYAN v. LaxmaN. 

80 I. C. 885: A I. R. 1925 Nag. 111. 

S. 100— Question of fact — Evidettce — Fitiding 
‘Without weighing evidence is not binding. 

The High Court is not bound by the findings of facts 


recorded by the lower appellate Court without properly 
weighing all the evidence on the record. (Dalai, J C.) 

Mt. Maharaja v. BaJrang Bali. 87 I. c. 1040: 

A. I. R. 1923 Ordh 747. 
-—S. 100 —(Question of fact — Evidence. 

A pure finding of fact based on evidence cannot be 
disputed in second appeal. (Lyle, A. J (7 ) NIAMaT 
Ali V. ASHIQ All 9 0. L. J. 127; 67 I. C. 803: 

A. I. R. 1922 Oudh 96. 
-S. 100— (Question of fact — Evidence — Allega¬ 
tion in plaint Jtot denied specifically in written state¬ 
ment—Finding cannot be challenged. 

Where the allegation in plaint was not specifically 
denied in the written statement and was supported by 
evidence Held, that a finding in suppo'-t of such alle¬ 
gation cannot be said to be based on no evidence and 
cannot be challenged in second appeal. (Ross and Sen, 

//.) Mahomed alam v. Nathu Sahu. 

85 I.C. 1024 : 2 Pat.L.R. 284 : A.I.R. 1925 Pat. 562. 

-S. 100— (Question of fact — E~'idence — When> 

open to attack in second appeal. 

Although the findings of fact of the lower appellate 
Court are not open to question in second appeal, it is 
always open to the High Court to consider whether 
there is in fact any evidence to support the findings. 
(Miller, C. J. and Mullick, J.) DhanRaJ FIRM 
OF Sanehi Ram Panna Lal. A.I.R. 1924 Pat. 687. 

-- S. 100— (Question of fact — Evidence—Finding 

on facts can be upset where lower Court was not in a 
better position than the appeal Court to fudge of wit¬ 
nesses' reliability. 

Where the District Court, had not examined the 
witnesses nor had it had an opportunity of observing 
those witnesses’ demeanour and in fact, it was in no 
better position than the High Court, to judge of the 
reliability of the witnesses’ evidence, 

Held, that though as a inile very great value would 
be attached by the High Court to the finding of the 
District Court on facts yet, in this case its finding 
could be upset. (Duckworth and Godfrey, J J MA 
E Khin V. MauNG Shein. 2 Rang 495 : 

A. I. R. 1925 Rang. 71. 
-S. 100— Q^uestiofi of fact — Evidence — Appel¬ 
late Court should not lightly disturb trial Court's 
icrdict 071 facts. 

On appeal, the whole case, including the facts, are 
within the jurisdiction of the Appeal Court. But ge¬ 
nerally speaking, it is undesirable to interfere with the 
findings of fact of the trial Judge who sees and hears 
the witness^ and has an opportunity of noting their 
demeanour especially in cases where the issue is simple- 
and depends on the credit which attaches to one or 
other of the conflicting witnesses. Nor should his pro¬ 
nouncement with respect to their credibility oeput 
aside on mere calculations of probabilities by the 
Court of appeal. This does not mean that appellate 
Courts have no discretion in consideration of the evi¬ 
dence. It only means that where the issues is simple 
and straightforward and the only question is which 
set of witnesses is to be believed, the verdict of a 
Judge trying the case should not be lightly disregarded 
(Kincaid, /. C. and Aston, A. J. (7.) JOSSOMAL 
VaLIRAM V. CHELLARAM BHOJRAJ. 78 I. C. 534 r 

18 S. L. R. 55 : A. I. R. 1925 S^nd 36. 

— S. 100— Qztestiem of fact—Existence of a7tte- 
cede7it debt is question of fact and ca7i7iot be disturbed 
in second appectl. 

The question whether antecedent debt existed is one 
of fact and cannot’ be considered in second appeal. 
The fact that the lower appellate Court declined to 
accept the recitals in a deed as evidence of antecedent 
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debt does not validate the finding'; as to its existence. 
(.9/wAw/, A. J.C.) HHAGWaTI PRASHAI) v. LaI.L 
Bahadur. 90 I. C. 404 : A. I. R. 1926 Ovdh 33. 

- S. 100-— i>f f act—htndings of fat t — 

Clciir 'Jihi fficcific — ('oi/c/iisiofi9 ffom—If open to attack 
.An appellate court must give clear, definite and 
specific finding*; on every issue of fact, and if there ts 
any anihiguity or vagueness about any finding,the case 
mu''t be sent back or finding called for. 'I'he sound* 
ne>s of conclusions from findings of fact may involve 
matteis of law and can l)e (]uestioned in second appeal. 

(/.niiisiiy iinii Sman, JJf) CHaNNU DUI'TA VY* 
AS <;AJANANNANDJI MAHAKAJ. 90 I. C. 976 * 

A. I. R. 1926 All. 130. 

Question of Fact—Finality. 

-S. 100— i^uestion of fact — Finafity. 

\\'here the first appellate court omitted to note a 
very important document on record, the finding cannot 
be considered final. {Gokni Prasaif /.) TlK.\ KaM 
7'. Dura SHiFt Lai.. A. I. R. 1923 All. 401 (1). 

-S. 100— i)iicstion of fact — Finality — Ohiection 

in''ol''inS!^ question i>f fact not raised in haoCr Court — 
Cannot be raised in appeal. 

.An objection not taken in the lower Courts and in¬ 
volving a riuesiion of fact cannot be gone into in appeal 
(^IVoodroffe and Suhra'oardy, /J■') S.ASHI HHUSaN 
JHA 7 . .AHMADUi I.AH. 69 1. C. 1003 : 

A. I. R. 1924 Cal. 372. 

- -S 100— (Question <»/ fact — Appellate Judg- 

nieni —Finding of fact—When couclusiTe. 

A finding of fact by a court t)f appeal was contained 
in the following words “ The finding of the trial court 
is based on evidence and consideration of the prevai¬ 
ling circumstances of the time and after hearing both 
counsel. I am not able to say that the decision is 
clearly wrong. Ills certainly not perverse. Cogent 
grounds for upsetting it are not forthcoming. It must 
therefore prevail.’’ fields it did not amount to an in¬ 
dependent finding of fact closing the doOr to a second 
appeal, {^fc Rossignol and liarrisail- JJ>') NiRBHE 
Ram-Nagar Mal V, Mukari Lai.—BhaJirat 
.Mai.. 89 I. C. 662 (2). 

— S. 100— Question of lact — Finality. 

A finding of fact is final in second appeal if it is 
based on evidence. {.Campbell^ Jf) G.aJJa SINCH r. 
Natha Singh. 7 L. L. J. 70 = 88 I. C. 588 : 

A. I. R. 1925 lah. 333 C2). 

-S, 100— Question of fact — Finality. 

\ simple finding of fact arrived at by the lower ap 
pellate Court could not be disturbed on setond appeal 
and if disturbed, the judgment of the Judge of the 
High Court can be reversed on I.etters Patent appeal. 
{Shadi Lai, C.J. and Fforde, /.) GiRDHARI v. AB¬ 
DULLAH. 7 P. W. R. 1923 : 73 I. C. 232 : 

A. I. R 1923 Lah. 236(1). 

-S. 100— Question of fact — Finality. 

Lssues of facts cannot be agitated in second appeal. 
{Shadi Lai, C. J. and Brasher, / ) MT. CHHOTO v. 
Mt. Sona Devi. 70 I.C. 299: A.I.R. 1923 Lah. 11(2). 

--— S.lOO —Finding of fact—Conclusive in second 

appeal. 

Given certain set of facts from which two inferences 
are possible, it is open to the first appellate court to 
draw anyone of them and his decision will not be open 
to challenge in second appeal. If there is evidence to 
be con.sidered, the decision of a first appellate court 
however unsatisfactory it might be when examined, 
must stand final. {.fCinkkede, A. C ) E. I. KY. 
Co. V. BaDRILAL. 90 I. C. 209. 

-S. 100— Question of fact — Finality. 

A decision depending entirely on a finding of fad is 
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Grove. 

not open to challenge in second appeal. {JCotval ^ 

/. C.) Namdeo V. Ganoba. 861 . c.8471* 

8 N. L. J. 29 ; A. I. R. 1925 Nag. 271 

- S, 100 —Question of fact—Finality _ Whe 

t/ier can be raised for the first time — Appeal. 

Any ground of appeal raising question of fact ought 
to be pleaded in the (!ourt of trial and cannot 
be taken at any later stage of the case. KSimpson 
.A. J.C.) MOHKAM V. BaNSIDHAR. 9 0. L. j 360- 

68 I. C. 972 : 26 0. C. 125 : A I. R. 1923 Ordh 14* 

S. 100— (Question of fact — Finality — Brrone' 

OHS decision. 

The law has deliberately laid down that on questions 
of fact, there should be only one appeal and that it 
was to the public interest that there should be an end 
to the litigation even at the cost of occasional error ; 
if this rule was strictly enforced the parties would 
know where they were, and if a High Court every time 
it differed from the view of the Court below on a ques¬ 
tion of fact, was to seek out flimsy pretexts for treating 
the question as tme of law, the whole policy of law 
would-be defeated- ^Daniels. J. C.) AhmaD HUS¬ 
SAIN V. UmraO Fatima. 64 1. C. 223 : 24 0. C. 221. 

-S 100— Question of fact — Finality—Second 

Appeal. 

A finding of fact of a trial Court ought not generally 
to be disturbed in appeal. (Wazir Hasan, A. J. C.) 

lACJMOHUN Singh v. Ram Dayal Singh. 

61 I. C. 13o : 8 0. L. J. 4. 

-S. 100 —Question of fact — Finality—Cannot 

be distill bed. 

A finding of fact upon the evidence cannot be ques¬ 
tioned in second appeal, i^Ross and Kulwant Sahay, 

jj.) brahamdeo nahayan Pande z/. Saligram 

SaHai PaNDE. 6 P. L. T. 67 : 86 I. C. 141 : 

1923 P. H. C C. 53 : A. I. R. 1925 Pat. 384. 

■ —S. 100 —Question of fact --Finality — Appeal — 
When trial Court's opinion as to witness depends not 
on honesty of -witness but on reason not acceptable to 
appeal Court, trial Court's finding on fact can be dis- 
tiirbcd. 

It is with great hesitation that an appeal Court 
differs with the trial Court on its estimate of witnesses 
whom the trial Court has had an opportunity of seeing, 
but where the opinion of the trial Court depends not 
upon the honesty of the witness but upon reasons 
which the appeal Court cannot accept, it is obviously 
the duty of the appeal Court to record its disagreement 
with the trial Court and to set aside the findings of fact 
arrived at by it. {Dawson Miller, C.J.. Mullick and 
Foster, J J.) HaRIHAR PRASAD SINGH v. MaHARAJ 

Keshao Prasad Singh. 6 P. L. T. Sup. 1: 

A. I. R. 1925 Pat. 68’ 

-S. \(iti-^Qucstion of fact — Foreign law. 

What a foreign lawks on a particular point is a 
question of fact and has to be proved by the parties 
setting it up. {Srinivasa Aiyangar. J.) KhODAY 
Gangadara SaH V. SWAMINADHA MUDALI. 

22 L. W. 679 : A. I. B. 1926 Mad. 218, 

Quest.on of Fact—Grove. 

-- s. lOO’-Question of fact — GriA’e—Question 

whether land is a grove. 

Whether a plot is or is not grove is a mere ques- 
tion of fact than of law. {Fremantle, S.M.') I)EBI 
Sahai z/. QannauJI. L. K. 6 a. 94 (Rev), 

-S. - Question of fact — Grove. 

Whether a particular property still retains the cha¬ 
racter of a grove is a finding of fact. {^Dalal, J. C.) 

Bashiruddin khan V Mahadeo Singh. 

27 0. C. 26 : 11 0. L. J. 663 : 79 I. 0. 663 : 

A. I. B. 1924 Ondh 306. 
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C. P. CODE (V OF 1906), S. 100—Question of Fact— 

Grow. 

-S. 100— muicy ituiform Paymeut of 

rent—Finding of fart. 

The question whether a tenant has held at a uniform 
rate of rent for more than 20 yea-rs or back to the 
time of the Permanent Settlement is one of fact and 
not of law. {Sn/irmaardy and Duvaf JJ ') DUKHU 
Mia V. jAt'.ADISH NATH KOV. 90 I. C. 564. 

Q’ est on of Fact—Iffarr'age. 

——— —S, 100— *^ncstion of fact — Mnrriage — Pp-ivy 
— CouPicil—Concurrent findings of fact — VV/iether 
the Board bound. 

Where the Judges of Appellate Court affirm the find¬ 
ing that the marriage was disproved, the finding being 
a concurrent finding of fact binds their Lordships of 
Privy Council. For concurrent findings to be binding 
on the board the fact or facts found must be such as 
are necessary for the foundation of the proposition in 
law to be subsequently applied to them. • Lord Z^inic- 

din,) Habibur Rahman altak Ai i Chou- 
r^HARI. 48 I. A. 114 : 26 C. W. N... 81 : 

A I. R. 1922 P. (!. 159 (P. C.) 
—-s. 100— Question of ftiet — Marriage. 

Whether a valid marriage look place between the 
parties is a qut stion of fact. (SAadi Luf C /. and 
Zafar AH. /,) MT. NaWaR PIBI v. ALLAH DITTA . 
5 L.L.J. 505 : 73 I.C. 896 : A. I. R. 1924 Lah. 188 (2). 
-|-S. 100— Question of fact — Marriage. 

A finding as I’Cgards the factum of marriage between 
the parties is a finding of fact which will not be inter 
fered in second appeal by the High Court. {Broad- 
7 vay and Martineau, //.) RaM DaSI v. Mt RaMA 
Devi. 5 i.ah. L. J. 117. 

-S. 100— Question of fact — A/arriage —Legiti¬ 
macy—Presumption of marriage. 

Though the finding on the question of legitimacy is 
one of fact, it v\ould not be upheld in second appeal 
where the lower Appellate Court has ignored impor¬ 
tant pieces of evidence and the strong presumption of 
law in favour of legitimacy. {Wilbcrforce and Le 
Rossignol. //.) SULAKHAN .r* SANTA SiNGH. 

60 I. C. 375 (1). 

Qi^est'on of Fact—Minority 

- S. m^^Question of fact — Minority—Family 

arrangement—Binding nature of, 

The question whether a family arrangement is bene¬ 
ficial or detrimental to the interests of the minor mem¬ 
bers of a family and therefore binding or not binding 
upon them is a question of fact which cannot be con¬ 
tested in second appeal. {Broadway and Abdul 
Quadir, /yO ThaKUR a JawaLa. 4 Lah. L. J. 40. 
———S. 100— Question of fact — Minority — Qpus- 
tton of Party's minority cannot be re-investigated 

It is not open to the High Court in second appeal to 
investigate the ground upon which the low’er appellate 
Court had come to a conclusion on a question as to 
whether certain person was a minor at the date of 
a suit, {Dasy /.) Al.I HuSSAIN v. FaGUNI RaI. 

3 Pat. L. R. 16 : 86 I 0. 856 : 

A. I. R. 1925 P. 367. 

Question of Fact—Mistake or error. 

S. 100— Question of fact—Mistake or error 

of fact. 

Where the finding of the lower appellat.e court is 
based on a mistake of fact it does not bind the High 
Court on second appeal. {Ryves and Gokul Prasad, 

J J) Habibkhan z'. Fida Husain Khan. 

71 I.C. 1017 : L.R. 4 A. 138 : A I.R. 1924 All. 270. 

S. 100— Question of fact — Mistake or error — I 
Grossly etremeous finding of fact—No second appeal 
Ites in absence of error in procedure, if lower Court 
had evidence before it. 


C P. CODE CV OF 1908), S. 100—Question of Fact- 
Mistake or error. 

There is no jurisdiction to entertain a second appeal 
on the ground of an erroneous finding of fact, how¬ 
ever gro.ss or inexcusable the error may seem tobe, and 
where theie is no error or defect in the procedure the 
finding of the firet appellate Court upon a question of 
fact is final, if that Court had before it evidence pro¬ 
per for its consideration in support cf the finding. (i 8 
Cal, 23 , Foil). {Moti Sugar, /.) SHANKAR IMS v. 
Mansa Ram. 78 I. C. 36 : A. I. R. 1925 Lah. 160 

-S. 100, 0. 41, R 23 and 0. 43, R. 1 (a)— 

Question of fact — Mistake—First appellate Court mis. 
understanding the whole case. 

In an appeal from an order of remand findings of 
fact cannot be examined by High Court sitting as a 
Court of second appeal but where the finding of the 
lovver appellate Court appears to have been based on 
a misappreciation of the true controversy between the 
parties, a rehearing of the appeal by the low'er appel¬ 
late Court n>ay be directed. 13 I. C. 4^3 Foil. {Broad- 
'oav, J.) QaDIR HaKSH V. SHaMASDIN. 

73 I. C. 756 : A. I. R. 1923 Lah. 206. 

-S. 100— Question of fact — Mistake as to _ No 

interference. 

However erroneous and inexcusable a finding of fact 
may be, the High Court cannot disturb it in second 
appeal. {Leslie Jones and Wilbcrforce, J J.) HayaT 
t'. Firm of Ditu Ram KaJu Ram. 4 Lah. L. J. 464. 

- —S. 100— Question of fact—Mistake L/igh 

Court if Can interfere—Suit whether collusive. 

A High Court cannot in Second Appeal interfere 
with finding of fact arrived at by the District Judge, 
not resulting from a misconstruction of a document or 
the misapplication of law or procedure. It is bound 
by the finding of the lower Court, that a suit is collu¬ 
sive. {Broadzvny, /.) SarJU V. RUDHA. 

59 I. C. 885 : 3 Lah. L J. 86 . 

-S. \00—Queslton of faci—Mistake—Lower 

Court making zntal mistake on simple question of lazv 
in arriving at finding—Finding can be disturbed. 

If low-er Court has committed vital mistakes on 
simple questions of law and has made errors as to- 
burden of proof, etc, a finding of fact arrived at in this 
manner will not be binding on the High Court in 
second appeal. {Devadoss, J.) DhaNaMathe 
Ammal V. Jayakeerthi Nairan. 

22 L. W. 352 • A. I. R. 1925 Mad, 973. 

-S IQO—Question of fact—Mistake or gross 

error —Finding is inassailable. 

Even a finding of fact which is altogether erroneous 
will not be disturbed in second appeal. {Ramesazn. / ). 

K, krishnamachartu z'. S- Vijayasarathy 

22 L. W. 73 : 88 I. C. 646: (1926) M.W.N. II 7 : 

A- I. R- 1926 Mad. 823 : 48 M. L. J. 467. 

“ S. 100— Question of fact — Mistake or error _ 

Gross or inexcusable error- Omission to consider evi¬ 
dence—Interference o7t second appeal. 

An erroneous finding of fact, however, gross or in¬ 
excusable the error may be, cannot be made the basis 
of a Second Appeal. The High Court would be pre¬ 
cluded from disturbing the findings of the fact in the 
judgment of the Lower Appellate Court, however, 
strongly It may think they were opposed to any really 
sane view’ of the evidence, provided the facts found 
were relevant and the findings w’ere based on evidence 
pr^er lor consideration. It is not necessary that the 
whole of the evidence given in the case should have 
been considered in the Lower Appellate Court and still 
less that every part of it should have been mentioned 
in the Judgment ; interference is not justified by an 
apparent omission to consider some material part or 
even the main part of it {Nailifax, A. /. 
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C P. CODE (V OF 1908). S. 100—Question of Fact- 
Mistake or error. 

TL'K.AKAM ( HINTARAM. 20 N. L. R. 17 : 

A. I. R. 1924 Nag. 91. 

-S. 100— QuCstio/i of fact — Mistake- -IVhen 

ean he challenged. 

The High Court in second appeal is bound by the 
linilings of the lower appellate court unless it be shown 
that the Court went wrong in law or that there was no 
evidence t(^ support the findings. C. J. and 

Mnll/ck, /.) RaMSUNDEK KUER x' SaTRUHAN 

J’raSad ChaudhuRI. a. I. R. 1924 Pat. 691. 

-S 100 —Qnestion of fact—^^istake — When in¬ 
terfered unth . 

Findings arrived at on a point of fact will not be dis¬ 
turbed in second appeal. Hut they will be interfered 
■with if the inferior court either gives a wrong decision 
e)n a question of law or if evidence is not forthcoming 
to support it. (^Dawson Miller, C. J and Mullicl\ 
J ) .Ajri CHAUDHURI V. JaNAK. l.AL CHAUDHURI. 

1923 P. H. C. C. 332 : A. I. R. 1924 Pat. 336. 
Quest on of fact—Nature of property. 
-S, 100 —Qnestion of fact—Nature of property 


C. P. CODE (V OF 1908). S. 100— Question of Fact-* 

Partnership. 

the jurisdiction of Civil Courts, the decision is bind¬ 
ing on the High Court. KAyling and OdgerSy JJ\ 

Tota Varnhaliah V. Sri Venkata Suryana- 

R A YANA. 18 L. W. 324- (1923) M. W. N. 782 • 

76 I.C. 465 : A-I.R. 1924 Mad. U?'. 

-S. 100— fluestion of faet — Nature of property 

—Public place—In absence of dedication to Public use 
character and actual use determines zvhether place is 
Public place or not. 

When there is a dedication of a place in any way to 
the use of the public, doubtless it will become a pub¬ 
lic place, but where it is under private ownership and 
there has been no such dedication the question whe¬ 
ther or not it is a public place depends on the charac¬ 
ter of the place and the use to which it is actually put, 
{K'inkhede, A./.C.) SaRAMIYA Z'. KmPEROR. 

25 Cr. L. J. 1073 : 81 I. C. 897 • 
A. I. R. 1925 Nag. 123. 

-S. 100— Question of fact. — Nature of Property 

—Ituplied grant—Existence of, is a question of fact. 
Where the lower Court, on the evidence before it 

.» ^ . A.\ _- ^ 1 -_ ____• •• 
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_ Building — Miri'eablc or inimo‘'eahle property. 

It is a question of fact in each case whether a parti¬ 
cular house and the building materials are moveable 
or not and the High Court will not interfere with the 
finding'^ of the Court below in second appeal. 8 C. 
5QO Kef. {^>\fears, C. /. and Baner/i, J.') JITAN 
TanboM V. Nanko. L. R. 3 A. 128 ; 

A. I. R. 1922 All 45. 

_s. 100— Qnestion of fact—Nature of property 

_ [Whether properties are sufficiently described is a 

question of fact. 

The question whether the lands have been .suffi¬ 
ciently specified is a question which cannot be gone 
into in .second Appeal. {Chatterica and Cuming, /J.) 
Nripendra Nath v. Hasanta Kumar. 

29 C. W. N. 861 : 89 I. C. 207 : 

A. I. R. 1925 Cal. 1195. 
- s, 100— Question of fact — eVature of a pro- 


' grant which gave rise to a right of easement. 

Held : that it was a finding of fact. {Dawson Mil¬ 
ler, C. J . and Maepherson, /.) ABDUL GhaNI v. 
HaRNAM SinUH. 1626 P. H. C. C. 260 : 

90 I.C. 356 : A. I. R. 1925 Pat. 748. 

-S.lOO —Question of fact—Necessity for aliena- 

, tion by Hindu father. 

A finding whether there was necessity or not for an 
alienation by a Hindu manager is one of fact. But if 
the Court proceeds to add that the lender is bound to 
.see to the application of the money, it will be open to 
attack in second appeal. {Simpson, A. J. C.) Sheo 
Behari V. Sheo Katan Singh. 90 I. c. 345 : 

A. I. R. 1925 Oudh 740. 

Qitestion of fact—Notice. 

-S. 100 —Question of fact — Notice. 

A finding that the sub.sequent purchaser had notice 
and knew that there was a contract of sale with the 


1 • r I I I- .u » A J plaintiff is one of fact. {IVilberforce and Abdul 

There is abundant authority for holding that a find- . yy ) ARURA v. Gehna. 3 Lah. L. J. 447. 

ing as to the character of property arrived at after a 

full consideration of the evidence is a pure finding of ! Question of fact—Nuisance. 

fact and it cannot be impugned in second appeal. -S. 100— Question of fact — Nuisance—Finding 

{Moti Sagar, /.) H.ALBIR SiNGH GORIND. . to, existence of nuisance is one of fact. 

A. I. B. 1923 Lah. £32. finding that no nuisance has been proved is one 

-S. -Question of fact—Nature of pro- Of fact. {Campbell, J.) MANGTU z. LaCHHI RAM. 

perty — Whether a place is a tinon. 7 L. L. J. 192 : A. I. R. 1925 Lah. 424. 

The question whether a certain place is a town for --S. 100— Question of fact—Nuisance — Mixed 

the purposes of the Punjab Pre-emption Act is a qups- ; question of law and fact. 

tion of fact and cannot be raised in second appeal. It Where the principles of law applicable have neither 
cannot be denied that whenever such a questiou arises been ignored nor violated, a finding as to the existence 
it is to be denied upon the evidence and the particular | ^ nuisance is binding on the court in second appeal, 
circumstances of each case. It is therefore, difficult ; j q, ; io6 P. R. 1888 ; 40 B. 401, Ref. {Broad- 
to hold that it is a question of law. It is not neces- ^nd .Abdul Qadir, J J.') ('HIRAGH DiN v. 

sary that a custom prevailing in the town should apply KakIM. 6^ I- C- I®® 

to the mohallas or suburbs. {Abdul Raoof, /.) DlWAN-—g, iqO— Question of fact—Nuisance — Exis- 

ClIAND V. Ni^aMDIN. 76 I. C. 610 : tence as to nuisance is a question of fact. 

A. I. B, 1923 Lah. 443. Whether a certain latrine is likely to cause pollu* 
-S.lOO— Finding of fact — Nature of property \ xo \\\^ water of a well is a question of fact. 


— Dharmasala—Binding in Second Appeal. 

The finding that a Dharmasala wa.s always treated 
as private property is one of fact which cannot be at¬ 
tacked in second appeal. {Wilherforce and Abdul 
Qadir, //.) SaDHU DAS v. MUSHTAQ SHAH 
Singh. 3 Lah. L. J. 514. 

-S. 100 —Question of fact—Nature af property 

— Estate—Lands whether part of. 

Where both the courts below have found that the 
suit laads did not form part of an estate so as to oust 


{Baker, J. C.) ANAND KAO v. PRESIDENT MUNI¬ 
CIPAL COMMITTEE, Nagpur. 891 C. 929 : 

A. I. R. 1926 Nag. 60. 

Question of fact—Partnership. 

-S. 100 —Question of faet—Partnership not 

OfU\ 

A finding that there was a partnership as defined in 
the Contract Act is not a finding of fact by which the 
High Court is bound. The findings that are final are 
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c. P. CODE (V OF 1908), S. 100—Question of Fact- 

Possession. 

those on the facts from which the existence of the 
Uegal relationship of partners might or might not be 
inferred provided of course they are not otherwise 
unsound, alii fax, A J. C.) MOULA BUX v. MU¬ 
HAMMAD AfzaL. 69 I. C. 781 : 

A. I. R. 1922 Nag. 96. 
Question of fact—Possession. 

' '■—S. 100— f^uestion of fact — Possession—Appeal 
—Legal inference or finding of fact—Adverse posses- 
.sion. 

Where it was urged that the finding that the posses¬ 
sion of the daughter-in-law was adverse to the mother- 
in-law who had become the tenant on account of the 
•second marriage of the daughter-in-law is a finding of 
fact with which High Court could not interfere. 
Held : it is however not a finding of fact but a legal 
inference drawn from the facts found the chief of 
which was the fact that mother-in-law’s name was not 
substituted for daughter-in-law’s in the Jamabandi. 
{Hallifax, A. J, 6 '.) MT. MuNHa v. LaCHMIPRA- 
SAD. 6 N. L. J. 70 : A. I. R. 1923 Nag. 6 c. 

■ " —S. 100 —(Question of fact — Possession. 

Where defendant does not allege dispossession but 
that plaintiff had never been in possession, and plain¬ 
tiff proves obtaining possession under a deed of birt, 
the finding that it must be presumed that the plaintiff 
has continued in possession ever since, cannot be dis¬ 
turbed in second appeal. {P/ea~‘e, A. J. C-) SUBD- 
HUN PaNDE V. MaHE.SH PraSAD. 81 I. C. 588 : 

A. I. R. 1925 Oudh 170. 

’ ' “S. 100— Question of fact — Pre-emption suit — 

Market value. 

In a pre-emption suit, a decision as to the market 
value is one of fact. (^Dalal, /. C.) HaR PERSHAD 
V. Sheo Shankar. 90 I. C. 679. 

--S. 100— Q_uestion of fact Kate of rent — 

tion as to the rate of rent is a question of fact. 

The question generally, whether the tenant has held 
.at a uniform rate of rent for more than 20 years or 
back to the time of the Permanent Settlement, is a 
•question of fact and not a question of law, A I. R. 
192,5 Cal. 632 , .Appl. (^Suhrawardy and Duval, JJ.'^ 

Dukhu Mia v. Jagdish Nath. 90 I. C. 564 

A. I. R. 1926 Cal. 359. 

Quest'.on of fact—Reasonable or probable cause. 

— “■ S. 100— -Q^uestion of fact—Reasonable cause — 
Malicious prosecution—Suit for—Absenee of reasona¬ 
ble or Probable catese for prosecution is question of fact 
— Tort. 

In an action for malicious prosecution the question 
whether the prosecution was instituted against the 
[plaintiff without any reasonable or probable cause is a 
uestion of fact. 25 Bom. 332 and 2 S Cal. 591 Foil. 
Dalai. Ag.J. C.) MaHADEO PraSAD v. ChuNNI 
LaL. 12 0. L. J. 88 : 86 I. C. 596 : 2 0. W. N. 62 : 

• A. I R. 1925 Oudh 359. 

Question of fact--Right over Property. 

-;S. 100- Question of faet-Right over property. 

A finding that two houses have a common entrance 
-from the street is a finding of fact not liable to be dis¬ 
turbed in second appeal. {Mott Sagar and Marti- 
■neau, JJ.) BUTA RAM V. HaRBHAGWAN. 

6 L^L. J, 284 : A. I. R. 1925 Lah. 257. 
S. 100— Question of fact — Right over pro- , 

.perty. 

^ A finding that no right of way was granted is a find- 
of fact. QMartineau, /.) GanGA RaM v. Sita 
R.AM. 6 L. I.. J. 176: A. I. R. 1924 lah. 488. 

^aO—Pinding of fact—“Right over property 


, C. P. CODE (V OF 1908), S. 100—Quest on of Fact— 
1 Transfers. 

The finding that the right to the birt is not ances¬ 
tral is one of fact- {^1/artineau, J BiSHAN DaTT v. 

Klshen Da1”1'. 67 I. C. 439 : 3 L. L. J. 414. 

Question of fact—Status of party. 

-S. 100 —Question of fact—Status of party. 

Where a lower court, upon a review of the entire 
evidence, arrives at a finding as to the extent of the 
proprietary rights of the vendors, its decision being 
upon a question of fact cannot be challenged in 
second appeal. {Mea/s. C. J. and Piggott, /.) iQBAL 

Haidar Khan v. Masi Fatima Bibi. 

74 I.C. 1004 : 45 A. 63 : A. I. R. 1923 All. 358. 

-S. 100 —Question of fact—Status of party — 

Landlord and tenaftt—Existetice of relationship — 
Presumption—Entry in record-of-rights. 

Where on a consideration of the entire evidence in 
the case the lower appellate court has come to the 
conclusion that the relationship of landlord and ten¬ 
ant exists between the parties and that the presump¬ 
tion raised by an entry in the record-of-rights has 
been rebutted, the finding is one of fact with which 
the High Court cannot interfere in second appeal. 

iNewbould, /.) Karim Bux Dwarakanath 
RaR. 64 I. C. 190 (C). 

-S. IQ^i^—Question of fact — Status of party — 

That Vendees were the only reversioners of vendor is a 
finding of fact. 

The finding that at the time of the sale the ven¬ 
dees were the only reversioners of the vendors then 
living, so that the plaintiff, the son of one vendor, if 
born after the sale would have no locus standi was 
held to be one of fact. {.Martineau and Harrison, 

//.) Ratna V. Sawan Singh. 6 L. L. j. 666: 

A. I. R. 1925 Lah. 275. 

-S. XQ^i^Question ot fact—Status of party. 

The finding of the Court below on the question of 
plaintiff’s status is a finding of fact and it cannot be 
attacked in second appeal. (129 P. L. K. 1912 Ref ) 
{Campbell and Mott Sagar, //.) DaL Singh v 
PLUIMaN. a. I. R. 1923 Lah. 626. 

-S. 100 —Question of fact—Statns of party. 

The conclusion that the plaintiff was a full owner, 
and not merely a dohlidar is clearly a finding of fact 
and cannot be impugned in second appeal. (A/oti 
Sagar, J.) CHHITRU Z'. CHAJJU. 

« _ A. I. R. 1923 Lah. 611. 

-;-S. 100 —Question of fact—Status of party _ 

Joijit Hindu family. 

Where the principles of Hindu Law applicable to 
the case have been correctly appreciated by the lower 
appellate court a finding as to whether certain per¬ 
sons form membei-s of a Joint Hindu family or not is 
a finding of fact with which the High Court will not 
interfere in second appeal. {Wilberforce and Abdul 
Qadir,JJ.') MT. MaYAWANTI z/. ISHAR SiNGH 

67 I. C. 789 ; 3 L L. J. 552. 
Question of fact—Tender. 

--S. 100— Question of fact — Tender—Finding 

as to tender is one of fact. 

The finding that a tender w'as duly made before the 
expiry of the time fixed is one of fact and cannot be 
disturbed in second appeal. {Scott-Smith, /.') DaLIP 
Singh v. ishar. 86 I. c. 250 : 7 L. L. J. 11 : 

A. I. R. 1925 Lah. 353, 

Question of fact—Transfers. 

“ -S. 100— Question of fact — Transfers. 

here in second appeal the High Court accepts 
the lower Appellate Court’s finding of fact that a gift 
was made by a Hindu widow for the benefit of the 
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C. P. CODE (V OF 1908). S. 100 —Question of Fact— 
Transfers. 

soul '‘f lu-i rt*fcens» fl husbaiul. which finding, it hoUls 
.!> binding upon it and then holds that no special 
benefit was to aceme to his soul, the t\vf» findings are 
inconsistent and the High C'ourt in a Letters Patent 
Appeal must intirfc-rc. C. J. fttui li'a/sh. y.) 

(;()vi\ri ri'AnnvA Lakhkani. 43 Ail. 515 : 

63 I. C. 221 : 19 A. L. J. 499. 

-S. 100 —^^Kt slton of /'net — Trausf I t s — Afa/io- 

m cd tin I. a re— Mnr-.-ul viont . 

Wlietlier <»r not a particular illness constitutes 
Mvir/ ul-ntout is piiinarily a questiem of fact. 14 Pom. 
L. K. 29s f oil. Hilt it may sometimes be a mixed 
(|uesnon of law and fact, for instance, where the 
questioji arises w in ther the tacts found a.s the physi¬ 
cal condition of (he deceased at the date of execution 
of the fleed constitute (lie essential elements of Mar/- 
ul-mout as formulated b)’ Mahomedan Jurists. 3.S 
( a). J i-'oll {Mofki'iice and Biickland^ //•) HllU 

liNiiR.v KHA'mN Mohamma?> Kakirulha 

Ml\. 49 C. 477 ; 26 C. W. N. 749 : 67 I.C. 77.- 

A. I. R. 1922 Cal. 429. 

-S. 100— i)ucsti'Ii 0 / fnct — Transfers — 

7'rnnsticti >n cxt'cnted to defeat creditors 

Whether a transaction, c. hihn is executed is 

breach of S. 53 of the T, P. .\ct, with intent to defeat 
or (iehiy creditors is a question of fact and cannot be 
interfereri with in Jsecojul Appeal. (^Sanderson^ C. J, 
and Kuhardson. /.) RAM KUM.\H HaNIKYA 
Safiunnkssa Hihi. 63 I. C. 169 (C). 

-S. 100 Question of fact — Transfers — Gift 

— A'amre >>f. 

T hat a gift was an absolute one enuring for tlie 
benefit of the donee's descendants is a finding of fact 
with which the High Court cannot interfere. {Scoft- 
Smith and Ahdul Knoof, J J .Al.I.AH Sw.AYA v. 
Adii. J.\. 4 Lah. L. J. 457. 

—— S. 100— Question of fact — 7'ransfers — Deed 
— Con7'eyanee—Inclnsitni of s/ianiilat 'and. 

The finding cf tlie lower appellate Court that no 
shamilat riglits were srild with the proprietary land is 
one of fact wliich l annot be questioned in second 
appeal. 1 P. U. 1917 *'• foil. ( Shadi 

ImI.C. f. and li'i//>erforci\ y.) KHARAM CHAND Z/. 

VTR SiN( 1 . 3 Lah. L. J.470. 

-s. 100 —Question of fact — Tra nsfer— 

Mortgage—Suit hy morts/agee — Aetna/ possession, 

finding about—Cannot be questioned in second appeal. 

T'he finding of the b>wer appellate Court that a 
mortgagee has never been in actual possession of the 
land, being one of fact cannot be contested in second 
appeal. {.Ibdnl Raoof ant/ M irtineau. J J.) NaR.AIN 
DaS 7 '. GaNA I KaIBI. 67 I. C. 152 (Lah.) 

-S. 100 — Question of fa t — Transfer — Find¬ 
ing that a transfer sons intended to defeat creditors. 

A finding that a transfer was intended to defraud, 
defeat or delay the creditors i'^ one of fact. (AV«'//- 
Smiih. J.) .\TTAR SiNGH OUbAM MOHAMMAD. 

60 I C. 527 (Lah.) 

-S. 100 —Question of fact — Transfers. 

Question as to whether a transaction amounts to a 
mortgage by conditional sale or to an absolute sale is 
not a pure question of fact. ^IVa/lace, Jf) C. G.ANESH 
MUDALIAR V. V. Gnanasikha Mupaliar. 

47 M. L. J. 385 : 20 L. W. 338 : 35 M. L. T. 87 : 

(1924) M. W. N. 643 : 84 I. C. 505 : 

A. I. R. 1925 Mad. 37. 

Question of fact—Waqf. 

-S. 100— Question of fact — Waqf — F.xistenec 

of Waqf is a question of fact* 

The finding that no waqf has been proved is a find- 
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ing of fact. {Afartincau, J.) ALI MaHOMED KhaN 
7 *. ALI Abkar Khan. A. I. R. 1924 Lah. 382. 

j-S. 100— Question of fact — Waqf — Dedication- 

' to soaqf. 

T'hat certain property is not waqf and does not be¬ 
long to it is a finding of fact with which the High 
Court will not interfere in second appeal. i^Chca'is and' 
Dundas, JjQ ILAHI BAKHSH v. KaLA RaM. 

6 L. J. 11.. 

Question of fact—Will. 

j 

:-S. 100— Question of fact — Wi//. 

1 Question as to whether oral will was executed is one- 
j of fact. {Na/iifax. A./. C.) HHAVANI RaM v. DaM- 
' mar SinCH. 66 I. C. 413 : 5 K. L. J. 183 * 

A. I. R. 1922 Nag. 46. 

Qvest'on of fact—Miscellaneovs. 

-S. 100— Qucs/ioii of fact— Afcan ing of a par- 

tienfar 7vord in a particular place is question of fact. 

I The question as to whether a particular w ord bears- 
! a paiticular meaning in a particular place is a question 
j more of fact than of law. {Snhrasoardy and Cuming^ 

I yy.) Basant Kumar 7 ^ Satindra Mohun. 
i A. I. R. 1925 Cal. 1209. 

-S. 100— Question of fact — li, T. Act, S. 5 c_ 

Proof of uniform rent for 20 years is a. 

The question as to whether the tenant has held the- 
land for more than 20 years at a .uniform rent is a 
question ot fact. {^Snhrawavdy and C uming. J J fy 
\ ALIMUDDIN MOLLAH V. KaRIM HUX. 

• 41 C. L. J. 135 : 86 I. C. 316 : 29 C. W. N. 500 : 

I A I. R. 1926 Cal. 632. 

. - ' S. 100— Question of fact—Time if essence of 

contract 

i The question whether time is or is not of the cs- 
.«ence of a contract is one of fact and a finding thereon 
I cannot be assailed on second appeal. {Scott-Smitk 
' and Abdul Qadir, J J f) FaZAL JLAHI v. The Im 
I PERIAL CHEMICAL COMPANY. 67 I. C. 167 (lah.) 

Question of Law. 

-S. 100— Question of /a'u> — Question pnre/y 

: legal is open. 

I A pure question of law can be raised for first time 
in second appeal. {Lindsay and A'anhaiya Lai, JJ.y 

Nadir Husain v. Sadio Husain. 47 All. 324 : 

I 23A. L. J. 138: L. R .6 A. (Civ.) 19 

86 I. C. 589 : A. I. R. 1925 AH. 361. 
-S. 100— Question of Ixstv — Transfer of Pro¬ 
perty Act, 5*. 41 . 

The question whether a particular section of an Act 
does or does not apply to the facts as found in a 
question of law. (Wa/sh and Ryms, JJQ MUL RaJ 
V. FaZAL Imam. 45 A. 520 : 21 A.L.J. 424 : 

L.R. 4 A. (Civ.) 234: 74 I.C. 307: A.I.R. 1923 All. 688 

-S. 100— Question of /aw — Words — Meaning 

\ of. 

The meaning of words is a question of fact in all 
cases ; the effect of the words is a question of law. 
r^Stuart, /.) BaDRI PRASAD 7'. RaI KUNWAR. 

75 I. C. 686 : A. I. R. 1923 All. 337. 

—-—S. 100— Question of /a7V — if can be raised for 

the first time in second appeal. 

A Court of Second Appeal is not bound to entertain 
a question of law raised for the first time before it. It 
! can however take the point of itself or if some good 
cause is shown it may permit that point to be argued. 
{Banerfi, Piggott and Walsh, JJ.') ShEODAN 
KuRMI V. BaLKARAN KURMI. 43 All. 198 : 

69 I. C. 116; 18 A.L.J. 1033: 2 U. P L B. (All.) 392: 

I CF. B-)- 
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-S. Question of lai'<—When altmued to be 

newly raised on second appeal. 

If there is a point of law arising on the issues as 
framed and on the evidence as led in the trial Court, 
the second appellate cour^ would entertain that point 
though not raised in the l^^wer Courts. But where the 
point of law could not be decided without remanding 
the case for further evidence, the point of law is not 
competent. {Macleod, C. J. and Shah, /.) KaI.APP.a 

Mali.appa V, Kalappa Ningappa. 

26 Bom. L. R, 494 ; A. I. R, 1924 Bom. 469. 
^00 ~^Q?testion of /arc —Point i? 7 Volving 

evidence^ 

The appellant cannot in second appeal take a point 
of law which involve.s the taking of additional evi¬ 
dence. (Martin a77d Pratt, /y.) Shr:dHAK LaX- 
MAN V. JaNARDHAN. 

72 I. C. 993 ; A. I. R. 1923 Bom. 37. 

-S. 100 —Question of laiv—Meaning of word. 

Whether a word is used in a restricted sense is a 
point of] A\y. (A/ae/eod. C\/. and Shah, /.) E I 

Railway Company t*. Dayabhai. 

47 Bom. 18 ; 24 Bom. L. R. 416 : 
A. I. R. 1922 Bom. 416 

’ S. 100 —Question of law——Validity of gift. 

If, for the first time, in second appeal various ques¬ 
tions of law are raised but in order to decide these 
questions of law evidence would have to be taken, 
points of law of that description are not admissible. 
A deed of gift to be valid must be accepted by the 
donee ; but where it was never suggested in the Court 
below that the deed was invalid, because it had not 
been accepted. Ifeld, it is not competent in second 
appeal for the appellant to urge the invalidity of the 

gift on the ground of non-acceptance. (Macleod, C.J' 
and Shah, /.) Trikam LaL v. NaGENDAS Jeth 

.. A. I. R. 1922 Bom. 148. 

■" S. l<i^--Qi4esiioft of law—Whether tenancy 

is proved or not is a question of la 7 u. 

The question of status of the tenant is a matter of 
inference as to whether certain legal conditions had 
been made out or not. 8 C. W. N. 774 (F. B.) Foil. 
16 C.W.N. 725 Dist. {Walmsley and Muherf'ce, //.) 
JOGESH Chandra v. Tazar Ali. 

A, I. R. 1925 Cal. 1238. 

“ _ *-S. 100 —Qitestion of law- Question of adniis' 

sibility for want of registration or irrelevaney of docu¬ 
ment can be raised at any stage—Civil Procedure Code, 

S. 100 . 

The question as to whether a document is admissi¬ 
ble or not for want of registration or irrelevancy is 
eligible to be ratted at any stage of the case. {.Chakra- 
varti, /.) SaBDI BEP4RI v. SHEIKH BUDHAI. 

82 I. C. 949 : A. I. E. 1925 Cal. 370. 

S 100 —Question of law—Coiistruction of 


C. P CODE (V OF 1908), S 100—Question of law. 

construction of a document which is the foundation of 

the suit, which ia in the nature of a contract or a 

document of title, is allowed to be a ground for second 

appeal. {A/uker/ec and Chotzner, JJ.) Pl<AN- 

KI.SHORE TaRAKDAK r-. SaRADA PRASAD PaKRaS 

37 C. I. J. 580 : 72 I. C. 55 : A. I. R. 1923 Cal. 3a8. 

-- S. 100— Question of faw — Consideration — 

Passir/g of. 

binding as to passing of consideration and e.vistence 
of legal necessity is not one of fact. {Moti Sagar,/.) 

Tara Chand:. Rahman Shah. 

A. I. R. 1924 LaL. G89. 
S. 100 Qi/cstioff of law — Burden of proof 
—Second Appeal. 

The question of 07ius is one of law and so can be 
taken up in second appeal. {Broadway. /.) HaVA'I' 
V. AJA Mohammad. A. I. R. 1924 Lah. 195. 

S. i00-^Q7:cstion of law~Sceond appeal. 


Coni7nissio*tePs Report—If q 7 test 7 on of law. 

The^misconstruction of a report and map prepared 
by a Commissioner is not a misconstrr'ction of a docu¬ 
ment involving an error of law and it is no ground for 
sewnd appeal. {Simpson, A. J. C.'l SumerSingh 
V, Dalthoman Singh. 90 I. C. 9ii. 

. S- ^0^^—Question of law — Docu7nc7ttary 
evidence—Inference front—Hot a question for second 
appeal, 

A second appeal does not lie, because some portion 
of the evidence may be in writing and the Judge 
mak^ a mistake as to the meaning of it. For instance, 
a wnting supposed to contain an admission may be 
put in as part of the evidence, but a mi.stake in its 
^k?*?**® is not a misconstruction of a document upon 
special appeal will lie if it is connected with 
other evidence affecting its construction. The mis- 

Q. D.—VOL. I—S5 


The question of onus prohandi is a question of law 
rendering a second appeal competent. {Broadway 
a77d W7lberTorce, /J.) GaNGA RaM re RtjLIA. 

„ , 64 I. C. 901 : 2 lah. 249. 

-*5.100— of law—Legal inference fro 7 n 

printed fact-—Pind7/ig of fact oi/d i7ifeyc7ices fro?7i 
facts — L7ability to be disturbed ifi secotid appeal. 

While the District Court’s decision as to the effect 
of the evidence must stand final as to the facts llie 

soundness of the conclusions from those facts may 
mvolve matters of law and may be questioned by a 
Court of second appeal. The proper legal effect of a 
proved fact is essentially a question of law. 20 Cal. 03 
and 46 Cal. 189 Foil. {Broadway, J.') PUR 4 N 7 }. 

^ I- 1923 Lah. 216. 

S. 100— of ffe7\'nt i>rfcrcnces 

from facts. 

iiifcicncc^ di’iiwn from facts ri'^ay be 6 xaiiiin 
ed in second appeal. 20 Cal 93 Foil. {Broadway 
a7ui Abd7il Qadir, //.) GlRDIT SiNGH £•. MT. 
ISHAR KaUR. 3 2 . 

68 I. C. 551 ; A. I. R. 1922 lah. 392. 

' - "^^^Question of la7j—Whether al.i 

nudik has rights in shamilat is not a question of law. 

The question that an ala /77alik must be presumed 
to have rights in the shafnilat is not a question of law. 
3S P. R. 19^9 : 36 P. R. 1919 : 68 P. R. ,c ;,6 Appl. 
^Addtson, y.) DEVICHAND t/. JaI CHaND. 

„ ^ I- 1926 lali. 21 . 

—--—5 100 ~Q7a’stton of laio—Appeal presented 

out of ttmt\ 

An c-bjection that the appeal to the lower appellate 

Court was presented out of time is a question of law 

a s^^o»cl appeal. {Scott Smith 

and Abd7il Qadtr, yy.') NiGahia RaN re BhaGU 

Mal. 65 I. C. 580 : A. I. R. 1922 Lab. 240 

S \tii^—Q7tcsUon of la7v—Abaiidoument. 


An appellant is entitled to question in second appeal 

the effectiveness of the abandonment in law on the 

facts found, and the Court may allow the plea to be 
raised even If It has not been taken in the memoran- 

(JL 7 7 involves a pure question of law- 

{Abd?/l Raoof, _/.) RaJa v, SaLABAT. 

_R _ .66 I C. 935 : 3 'lah. L. J. 36. 

. . ^99 Quesi7o7i of law — Port/i of marria^'e 

ts a question of la7U. 

When fact, are proved the question, of what form 
the marriage is, becomes a question of law iSulai- 

bHEOFALTAN gg ^ £. J. 981 : 

« r..?- ®667 : A. I. R. 1926 All 1. 
777 “®* Question of law—Omtssion by fiidg- 
ment-debtor to certify payment under O. 2 . 1 , R. z is not 
always a pure question of law. ' ' ' ’ ' 
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The question of the judgment-debtor’s omission to 
I ertify the adjustment within the time prescribed is 
not always to he considered a pure question of law. 

( k’inkhoie A. J. C.) KaGHUBAR PD t'. SaTTU. 

89 I. C. 1009 ; A. I. R. 1926 Nag. 164. 

_S. 100 — /tt7v — Penalty -Stipnla- 

(uot lu deeii 

The question whether a stipulation in a deed as to 
payment of interest is one by way of penalty is a ques¬ 
tion of law which is open to consideration in second 
appeal. {Scott Smith, /.) l.ACHHMAN v. SANTA. 

64 I. C. 350 ; 14 P. L. R. 1922. 

-S. 100 —Question of /a-.o — 7'own or village. 

Whether certain local conditions found to exist in 
a place, constitute the place, a town or village is 
a (juestion of law, and can be raised in second appeal. 
{Lc Rossif^nol, /.) MaNSA RaM v. JOTI. 

62 I. C. 808 (L). 

■ ■ —S. 100— Question of la'w — Penalty. 

The question whether any particular stipulation is 
only by way of compensation or by way of penalty 
depends upon the construction of the particular docu¬ 
ment or contract and on the circumstances of each 
case. {Srinivasa Aiyangar, /.) RaMALINGA 
\L)\VIAK 7 . MEENAKSHIStJNDARAM PlLLAl. 

21 L W. 54 : A. I. R. 1925 Mad. 177 : 

47 M. I. J. 833 

_S 100 —Question of la‘,o—Question as to 

stipulation being a penalty. 

The question as to a stipulati ;n being penal within 
S 74 of the Contract .\ct is a question of law. {Jack- 
uni.J.) RaJAGOPAL PAUAVACHI VARAJMRAJA 
PaDAYaCHI. 47 M. L. J. 605 : (1924) M. W. N. 861 : 

82 I. C. 751 . A. I. R. 1925 Mad. 84. 
_s. XOd — Questiiar of la'ai — Plea—Nature 


lai 


„! — It'hen to be raised. 

Estoppel is a plea of mixe<l fact and law and must be 
ised in the trial (.'ourt. {Kmkhcde, A.J>CQ HlR.A- 
LaL V. TUI.SIRAM. 80 I. C. 946: A.I.R 1925 Nag. 77. 

_s. 100— Q/rt-.r^/.v/ of law —Joint Hindu 

family—Status of—Joint or separate—Not a find- 


C. P. CODE (V OF 1908), S. 100—Sufficiency of 

evidence. 

lerrd title, had sold the land. 

Where the appellant had agreed to sell the land in 
dispute and recovered a small advance of purchase 
money but had conveyed no registered title to the land 
and where both the lower Courts held that the appel¬ 
lant had sold the land. Held that second appeal 
lay. {DuekiUorth , J.) MaUNG PO YIN v. MaUNG 
Tei TU. 2 Rang 459 : A. I. R. 1925 Rang. 66 . 

Second Appeal. 

-S. 100— Seeond appeal—Appellate order not 


lug of fact. 

A finding that there has been no disruption of a 
joint Hindu family is not a finding of fact but an in¬ 
ference of the legal effect of fact found and the infer¬ 
ence can be challenged in second appeal but not the 
facts found. {HalUfax , .*/. J. C.) llEP PRAS.AD ‘v. 

Nakcheed Prasad. a. l. R. 1924 Nag. 410 

■ __ -S. 100 — Q^uestton of la70 considered by Trial 

Court but ignored in appeal—High Court must lake 
notice of such queslion. 

The High Court is bound to take notice of a ques¬ 
tion of law notwithstanding that it was not argued in 
the lower appellate Court though it was considered by 
the Trial Court. {Misra. A.J.C.) ASHRAF Al.I r/. 

chandrapal Singh i2 0. L. J. 382 

2 0. W. N. 529 : A. I. R. 1925 Oudh 506. 

-S. 100— Cluestiou of law — Inferences from 

documents are not. 

Inferences drawn from documentary evidence arc not 
questions of law and cannot be challenged in second 
appeal. {Dalai, A.J.C.) BINDESHRI PaNDE r. 
Sheo Ratan Pande. 9 0 & A. L. R. 443 ; 

74 I. C. 811 : A I.R 1924 Oudh 185. 

- S. 100 —(Question of law. 

Error of law vitiating conclusions of facts should 
be interfered with. {Simpson , A, J. C.) PHAUNTAL 

Khan v. Ram Lal Kalwar. 10 o. L. J. 412 : 

75 I. C. 227 : A. I. R. 1924 Oudh 154. 

— — S. 100 — C^ucstion of law—Second appeal HeS 
from decision that appelleuit who had agreed to sell 
la>td and taken advance hut had not coni^eyed regis- 


appealed against in time—Amendment of the decree .as 
regards interest—Subsequent filing of appeal — Ques¬ 
tion of interest not attacked — Limitation, 

If an amendment of a mere clerical error in decree 
in calculation of interest is allowed after the limita¬ 
tion for .second appeal ha.s already expired and if after 
such amendment a second appeal is filed without rais¬ 
ing any ol)jection regarding interest, the second appeal 
is time barred. {Stuart, J.^ SHIMBHU PRASAD z/. 
RaMJaS. L. R. 3 A. 27. 

S. 100— Seeond appeal—Gufarat TalukdaPs 
.let {Bom. Act VI of i 888 ), A*. i6— Scope. 

.No second appeal lie.s to the High Court from a 
decision of the District Judge under S. i 6 of the Act. 
i 6 Rom. 408 overruled {Maclecd, C. /., Pratt and 
Crump, JJ.) .\MAKSANCJI DUNGARjI Z'. DEEPA- 

SANGJl Ravabh.at. 49 Bom. 442 : 87 I. C 688 • 

27 B. L. R. 345 : A. I. R 1925 Bom. 241 (F.B.). 

-S. 100 (2)— Second appeal is maintainable 

against an ex parte decision, even ivhen other remedies 
are open — Ci~ il Procedure Code, O. 9 , P. 13 . 

When a case is decided cr parte the remedy open to 
the party affected by the decision is threefold: first, he 
may apply for restoration of the case, secondly, he may 
apply for a review of judgment, and thirdly, he may 
appeal from the decree. Even though other remedies 
are available against an f'.rdecision to the ag¬ 
grieved party second appeal can be preferred against 
that decision under S. 100 ( 2 ). {Snhrawardy and 
Chot:ner, J J.) KaLI PRASANNA CHAKRAVARTY t/. 
Nagabui.i.a Iamauar. 

80 I. C. 14 : A.I.R. 1925 Cal. 497. 

- - S 100— Seeond appeal — Interest, rate of — 

Finding that rale hard and unconscionable—High 
Court -whether will interfere. 

'Phe High Court in second appeal will not interfere 
with a finding of the lower .Appellate Court, that the 
rate of interest In a mortgage bond is hard and uncon¬ 
scionable. {Newbould and Panton, JJ.'^ JYOTISH 
Chandra Atit Saha. 61 I. C. 275 (Cal.) 

-S. 100— Interfere nee with fi ndi ng — Decision 

based on something which the Record-of-Rights does 
not contain—Document of evidence. 

If the Record-of-Rights is a document of title ob¬ 
viously It is open to the Court in appeal to construe that 
document. But it is open to the High Court in second 
appeal to interfere with a decision based upon the Re¬ 
cord of-Rights if the decision is founded on something 
w hich the Kecord-of-Righls does not contain even if 
the Record of Rights is not a document of title but 
merely a document of evidence. (Mullicky Ag. C. /. 
and KulwanJ SahayJ,^ RhUPAI. MlSSIRr^ SaRBAN 

Lap. a. I. R. 1925 Pat. 725. 

Sufficiency of Ev.dence, 

S. 100— Suffieiency of evidence — Cnstotn, 


It is always open to the High Court in second ap¬ 
peal to see w hether an opinion or custom which has 
been pronounced by the Lower Court is or is not based 
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on sufficient evidence. 30 A 311 Ref. iMukerjee^J^ 
Ali Husain v. Syed Mazabir Husain. 

L. E. 5 A. 115 (Eev.) ; 79 I. C. 134 ; 
„ A. I. E. 1924 All. 477. 

-S. X^i^—Sitfficuncy of tebutting evidence is a 

question of fact. 

Whether the evidence adduced by the plaintiffs had 

^ a A ^ ^ A _ ^ is a question of fact and 

will not be interfered with in second appeal. 17 A. L. 

!• 34S Hist. (^Lindsay and Su/.iiman^ //•) RaMDAS 

Kai V. Abdul Ghafur. 74 j c 297 . 

„ „ A. I. E. 1924 All. 146- 

S. \^fX-^Sitfficieticy of evidence—Judgment 
based on opinions of experts open to challenge in second 
appeal. 

Where the findings of the Courts below are based 
on an examination and^ balancing of opinions and 
view of experts as to sufficiency of the facts observed 
and of the inferences drawn they can always be ex¬ 
amined. Where there is a material difference of opi¬ 
nion their value and sufficiency even when accepted by 
one court or other it can be attacked in second appeal. 
\Kanhaiya Lai, y.) ALTAK.AN v. IBRaHIM. 

21 A. L. J. 811 : 1. E. 4 A 561 : 75 I. C. 502 ; 

A. r. E. 1924 Ail. 116. 
100 —Sufficiency of evidence—Whether a 
specific imtance as to custom is pnrved is a question of 
fact—Obfectionas to general insnfiiciency of evidence 
may be gone into in second appeal. 

Objections based on the grounds of insuff'cient evi¬ 
dence, or improper rejection of evidence, or as to the 

evidence taken as a whole amounting to insufficient 
proof In law of local custom, may be gone into in 
second appeal, but whether a specified instance is pro¬ 
perly proved or not, is a question of fact. \Marten 
and Fawcett, JJ.) RaTILaL NaTHALAL ^. MOTI 
I.AL SaNKAL CHAND. 27 B. R, 880 : 

„ A, I. E. 1925 Bom. 380. 

“—100 —Sufficiency of evidence. 

A finding of fact cannot be attacked in second ap¬ 
peal on the ground of the insufficiency of evidence 
K^ewbouldand Panton, JJ,) ProSANNA Kumar 
BEDANTA V. MaDHU BaDYA, 68 I. c. 500 : 

. A. I. B. 1923 Cal. 279. 

S. 100— Sufficiency of evidence—iVo evidence ( 
—Interference in second appeal. 

Where a finding of fact is based on no evidence 
whatever or on purely conjectural grounds, it can be 
examined by a High Court in second appeal. 47 C. 107 : i 

(^Broadway and Abdur Qadir, 

JJ>) Munsha Singh v. Uttam Singh. < 

4 Bail. B. J. 31 : 4 U- P. B. E (lah ) 18 : j 
^ 0. 428 ; A. I. E. 1922 Bah. 65. 1 

T,. ^^0—Su/Fciency of et'idence — Easement. j 

ihe mere finding that a is old is not suffi- i 

cient to prove that an easement has been established 
Ra thereto. {Wilberforce, J. ) Ahmad 

B.AKSH V. MuSaMMAT PaLI. 66 I. C. 922 (2) : - 

M «... 0 Bah. B. J. 58. t 

, . XXiXi—-Sufficiency of evidence~No ground 

for interference. ^ 

Court in second appeal to in- > 
eitere on the ground of weakness or meagreness of 

J‘ C.) NaMDEO z.. - 

t^ANOBA. 8 N. B. J. 29 : 86 I. C. 847 : b 

_- A. I. R. 1925 Nag. 271. 

100 — Sufficiency of evidence—Whether a 
is supported by facts found can be consi- d 

D to a High Court in second ap- b 

e. al to interfere with findings of fact ; but it can con- n 
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sider whether the facts found are sufficient to sustain 
) an allegation of custom. {Baker, J. C.) Mt. BaS- 
BIRBI zy. ABDUL SaTTAR. 82 I. C. 815 : 

/ _ A. I. E. 1925 Nag. 179. 

-—S. 100— Suffioiency of evidence — Proof of 

'i custom. 

Though the High Court cannot interfere with the 
cl findings of fact of the Court below in second appeal it 
d can consider whether the facts found are sufficient to 
. support a custom alleged. 41 M. I.. J. 437 ref. {Dho- 
3 bley, A. J. C.) KRISHNA RaO v. NILKANTH. 

5 N. B. J. 25 : 69 I. C. 800 : 18 N. B. E. 163 : 

A. I. E. 1922 Nag. 62. 

* S. 100— Sufficiency of evidence — Evidence — 

Absence of. 

'1 he question whether there is any evidence in sup- 
I port of a finding of fact is a question of law with which 
I it is competent to the High Court to interfere in second 
[ appeal. 23 C. W. N. 315 ref. {Wazir Hasan, A.J.C.) 

Ghulam Sarwar Khan v. Mahomed Ali Khan. 
65 I. c. 398 : 8 0. L J. 609 : A.I.E. 1922 Oudh 98. 

Sustainability. 

-^S. 100— Sustainability — Order passed in exe¬ 
cution proceedings^Amonnt of the subject-matter to 
be considered. 

In determining whether a second appeal lies against 
an order passed in execution proceedings, the amount 
of the subject-matter of the suit and not the amount 
sought to be recovered in execution must be taken into 
consideration. {Broadway and Martineau, JJ.) 
MOHNaMaL V. TulSI Ram. 3 Lah. 141: 67 I.C. 718- 
28 P. W. E. 1922 : A. I. E. 1922 Bah. 290 (2). 

-- -S. 100— Sustainability. 

In second appeal, the question for the High Court 
is not to determine whether the weight of evidence is 
in favour of the appellant or the respondent, but whe¬ 
ther there is any evidence to justify the finding. 
{Eazoson Miller, C. J. and Coutts, J.) MUNSHI 
LaLL Z-. RaMASaiS. 1 P. 246 : 3 P. B. T. 343 : 

A. I. E. 1922 Pat 384. 
Waiver, 

S. 100— Waiver—(Question of fact. 

The question whether there is a waiver in a parti¬ 
cular case is a question of fact and the finding on that 
question cannot be challenged in Second Appeal 
(Kincaid, A. J.C.) BAHADUR z/. GELOMAL. 

59 T. C. 607 : 14 S. L. K. 128. 

S. 102— Second appeal — Mortgagee abandon- 
mg claim on mortgage—Money decree. 

Where a mortgagee suing on a hypothecation bond 

e.vpressly abandons all claim against the mortgaged 
property and frames his suit purely as a money suit for 
the recovery of Rs. 252 and odd, S. 102 , C. P. Code, 

applies to the case and no Second Appeal lies. {Da¬ 
niels, J.) lakhan Singh v. Lal Singh. 

B. R. 5 A. (Civ.) 293 : 78 I. C. 652 : 

^ ^ A. I. R. 1*925 All. 205. 

‘102 Cofnpetent CouTt*-Small Cause Judge 
trying original suits—Relief of injunction—Effect. 

A suit is not one of Small Cause nature if it in- 
eludes a plea for a mandatory injunction. {Stuart, 

J.) Shakira bibi V. Nandan Roy. 

_ A. I. E. 1922 All. 241. 

—Siiit of small cause nature — Contri¬ 
bution—Suit for—Second appeal. 

Plaintiff and defendant jointly borrowed money on 
a mortgage of their property but the plaintiff having 
discharged the whole debt sued the defendant for re¬ 
covery of his half share of the debt which was a sum 
below R.S. 500 . Held, that the suit was of a small cause 
nature and that no second appeal lay to the High 
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Court. A C. I. and ^ultvnian. /.) CtAYA 

P.ANDF : . .\MAR Dro P VNDr. 22 A L. J. 8 '^'^ : 

L R. 5 A. PT3 . A. I R. 1924 All. 787. 

— ■ S. 102— F.xfcution prorrfdirc^—Suit of a 
rm.il! fonut' nnfuro hclo'o R<. ^CO— Sf^-^nd af*fcnl. 

Thcie is no '^econrl appoa) aqanist an oifler in per- 
foiTnanrf' of a (incree pa'^scd in >nit of a small rau«c 
nature for le=s Oian Rs. coo {fCnahniya I.a/, /■) 

Sur\Tm \n CHANm -axtorf Sht-kt*t '. 

21 A. L. J. 861 ; I. B. 4 A. .^91 : 46 A. 73 : 

9 0. & A. I.. B. 989 : A. T. R. 1924 A. 263. 

.,— 5. 102— Sn’/for roftird of money -oronzfv 
disfrihutrd nndor S. 71— Si'oo*!// nf't'''ol. 

Where the s\ibiort nmttor of a suit under S, 7 '^. cl. 
( 2 } of the r. P. Code for recovery of nioney wronglv 
distributed is loss than Rs. 500 no second appeal ronld 
be preferred from the decree {/.indsay and Faniel^. 

J f.) KFSMO SaR AN ?•. KHAIRAT T-AT.. 

21 A. I. J. 248 : 74 T. 0. 836 : 4=^ A. 3"9 : 
R. 4 A. (C v) 146 : A. I. R. 1923 A. 310. 

-—S. 102 —.Y/z/Vhafj chahanim —// opt'n t ' 

second appeal■ 

A suit for ha<i chaharnm or on<'-fourth share cd the 
sale proceeds of a house, is not eojinizable by a ^mall 
f'ausc Court and is appealable undei S. 102 of ibeC.T*. 
Code. {Lindtay and /\ anhai va Lol. J J f) BFCHAT 

i\ Badri Narain. 63 I. C. 292 (2) : 19 A.L.J 719. 

-S. 102 —Snit as framed not a Sniatl C< 7 /z/t’— 

I'laintiff oniittin? a portion of claim sn.hscinently — 
Suit does not chanZt' character. 

Where a suit as framed is not a suit of a Small 
Cause nature, it does not attain that character, if the 
plaintiff in the course of hearini' gives up a part of his 
claim. aclcod. C. J. and Coya>ce. ./.) OaNAPTM 

V. ^fAMMAD SahIRA. 49 Pom. 596 : 27 R.L. B 637 r 

89 I. C. 59 : A. I. R. 1925 Bom. 440. 
- -S. 102 and 0. 21. R. 71 —Suit to rccoi'er defi¬ 
ciency from defaulting purehaser—Amount less than 
/Is. 500 — A'o second appe. f. 

An order on an applir .ifion \inder O. 21 K 7 i of 
the f'ode for recovery of the defirienev, being les« 
than Rs. 500 , from the defnibing purchaser is not 
open to second apoeal. (Maeleod, C. J. and Fasveett. 
/.) RaJACHARVA Sf.«?HACHARVA 7 '. CHFMMANNA 
GurUSHANTAPPA. 45 Boni. 223 : 59 I. C. 192 : 

22 Pom. L. R. 1193 

-S. 102 —Small Cause Court natn-e determin¬ 
ed by nature of relief and amount or falue of subject- 

matter as claimed by plaintiff if not fictitious 

A suit is cognizable by the Small Cause Court if ir* 
respect both of its character and of the amount or 
value of its subject-matter it is within the jurisdiction 
of the Court.The value or amount is not that actuallv 
recoverable or ascertained at the trial, but that claim¬ 
ed by the plaintiff and set out in the plaint. i^Paze 
J.) CHANDMULL KaNGORIA 7'. Dkri Chand 

51 Cal. 62 : 28 C. W. N. 6 ; 80 I. C- 317 : 

A. I. R. 1924 Cal. 40". 

-— S 102 —Small Cause nature. 

Suit for compensation for removal of trees is not ex¬ 
empted from the cognizance of a Small Cause Cour» 
and it does not come within Art. 35 (ii)i Sch. II, Pro 
Small Cause Courts Act {Cuniinz and Panton. ///) 

Mtrsa dilbar Hussain v. Sadaruddin c how 
DHURl. 27 C. W. N. 469 : A. I. R. 1923 C. 568. 

—--Ss. 102 and 115 —Suit for price of fish taken 

from a tank is small cause. 

There is no second appeal from the decree in a suit 
for recovery’ price of fish removed from a tank 

after declaration of title when the value of the suit 
does not exceed Rs. . 500 . {Woodroffe and Chose. JJf) 
ARADHAN MONDAb V. ABHOYA CHARAN MONDAL. 
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68 I. C. 626 : A. I. R. 1923 Cal. 821 . 

-S. 102 — Execution-Small Cause decree ttans 

f erred to Ori.ziaal Side—Second appeal. 

An onler in execution of a Small Cause Court decree 
passed by a Small Cause Court Judge, is final. 3 Pat. 

L. W. !.i 6 Kef. But, when the decree has been trans 
frrrcd to the ordinary Court to be executed as if it 
were a decree made by that Court, the orders made in 
execution are appealable in the .same way as orders 
made in execution of decrees passed by that Court, 
although a second appeal would be barred under S.io 2 
of the Code of Civil Procedure: 31 All. n Ref. 
i.y/ookeriee and Pafiton^ //j) jAMINIBAbA DeBI v, 
Karali Prasad. 67 I. C. 6 ; 84 C. L. j. 477 . 

- S. \02—S7iit for zrazin^ fee—Small Cause 

nature. 

No second appeal lies in a suit for recovery of less 
than five hundred rupee.s claimed as grazing fee. There 
can be no claim for rent unless there is a tenancy and 
there can be no tenancy unles.s a right to the land has 
been given to the grantee. 20 C. I,, j. 227 Rel. 
{Mookeriee, A. C. J. and Fletcher, /.) JaTINDRa 
Moh \N T.ahirv 7'. Abdui. Aziz Mia. 

59 I. C. 695 : 32 C. L. J. 88 . 

,S. 102 —Suit to recoz'cr price of coal—No se- 
Cinid appeal 

A suit for price of coal supplied under an agreement 
is in the nature of a Small Cause suit and where the 
amount sued for is below Ks. ^00 no second appeal 
lie*^. (/V. A*. Chatteriee and Panton, J J,) DhaR 

and Company r. Sib Narayan Singh. 

59 I. C. 188 (2) (c). 

-S. 102— Suit to reeoz'cr tax illegally Icoied — 

If of a small cause 7iature—Scccntd appeal. 

A suit to recover tax illegally levied is one of asmall 
cause nature and where the subject-matter is less than 
Rs. 500 in value, no second appeal lies. {Broadtvay, 
/.) Thf Municipal COMMITTEE, Pind Dadan- 
khak 7\ bhagwan Singh. 

A. T. R. 1924 Lah, 619. 

- S.102 —Suit for damages for infringement of 

monopoly—No second appeal. 

.\ suit for damages by a holder of monopoly against 
an infringement by previous holder is barred for second 
appeal under provisions of S, 102 , of C. P. Code. 
{Martincau. y.) RamJI HAS r*. GOPAL. 

69 I. C. 431 : A. I. R. 1923 lah. 244. 

- — S.102 —Execution proceedings-Second appeal 

—Valuation of suit 

In the case of execution proceedings the lest to find 
out whether a second appeal lies js the value of the 
suit and not the amount sought to be recovered in exe¬ 
cution. 29 P. R 1902 : 30 M. 212 , Ref. {Broadway 
and ISfartincau, //.) MOHNA MAI. 7 - TULSI RaM. 
3 Lab. 141 : 67 I. C. 718 t 28 P, W. R, 1922: 

A. I.R. 1922 lah. 290 (2). 

.■ —S. 102 — Suit on agreetnent to share proceeds 

of a tenaficy is one of Small Cause nature. 

A suit based upon an agreement that defendant 
would pay plaintiff half of what he got from the ten- 
incy granted by the Government is a suit of Small 
Cause nature. {Abdul Paoof, /.) GaNGA R.AM t'. 

Maya Das. 67 I. c. 841 : 3 Lah. L. J. 419. 

-S. 102 —Decree in Small Cattle suit passed on 

rezntw A'o second appeal. 

It is absurd to allow a Second Appeal against a 
decree in a Smalt Cause suit, not exceeding Rs. 500 
merely because the decree has been pa.ssed on review. 
{Chevis, /.) KaNSHI Ram V. Karam Narain. 

3 Lah. L. J. 166 : 60 I.C. 259 : 3 XJ.P L.R. (Lab.) 65. 
— —S. 102 Suit for damages for use and occupa- 
tioft against tenants holding eraer is Small Causes 
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Pyov, S> Ci Counts ^ici, Sck> //y S and ii. 

A suit by a landlord for damases for use and occu¬ 
pation on the footing that the detendants are tenants 
holding over and are trespassers in the eye of the law 
is cognizable by a ISmall Cause Court and if the value 
of the suit does not exceed Ks. 500 , a second appeal 
does not lie in the suit. iRamesam and VenkaUisubba 

Rao, y/.) Annamdevula Thata v. KhwaJ V 

AHMADULLA KHAN. 48 x. j. 70 ^ . 

A. I. R. iy; 5 a Mad. S9o! 

,...... S.XOZ—S/flu// C-( 2 itsy CoiiVt siiit—^Id.KCcutiOH— 

//0 second appeal lies. 

No second appeal lies in a matter of execution in a 
suit which isof a Small Cause nature, la Mad. 116 • 
30 Mad. 212 ; 43 All. 300 ; 43 All. 403, Kef. to. \lPiii- 
lace and Madkavait Alaiy, JJ,) P. K. Vkerarav \N 
t/. AYVAKUTTI. 48 H .L. J. 499 : 

A. I. B. 192o Mad. 742. 
-S. 102— Suit of small Cause nature—Test of , 

In deciding the question whether a suit is of a small 

cause nature or not, attention has to be paid to the 
nature of the suit, as it was presented in the first 
court and not to the subsequent shape that it may 
have taken as a result of the findings of the lower 
Courts. A suit for specific perJormauce of a contract 
or for damages in the alternative is not a suit of a small 
cause nature. (J/ad/iuz/an sVair,/,) S\nkerPed- 
DAPPA 2/. VenKATAPPA. 20 L W 321 * 

(1924)M.W.£E 691: 82 I.C. 123: A.I.B. 1924 Mad 844* 

■ S. 102 ^Suit of small cause tiature—Joint 
patta^Payment of kist and water-cess by a co patta- 

dar—Suit for contribution—Second appeal if lies _ 

Provincial Small Cause Courts Act, Sc/i. //, Art. 41 . 

Plaintiff sued for recovery of a certain sum of 
money on the ground that he and the defendants had 
divided their properties, though the property still 
remained under the same patta, and that his property 
was attached for arrears of rent and water-cess under 
this patta, which were due from defendants i to 6 , j 
they not having paid the kist on their property under 
the same patta and that plaintiff, to save his own pro- 
perty therefore, had to pay up the arrears, l/eld, ( 1 ) 
that the suit was not of the nature contemplated by 
Art. 41 of Sch. II to the Provincial SmallCause Courts 
Act; ( 2 ) that there was no joint property, since plain¬ 
tiff and defendants, on plaintiff’s own showing, were 
^yided; (.3) that the mere fact that the patta was still 1 
joint and therefore the liability under it was joint 
would not affect the manner in which the property was • 
^Id; and ( 4 ) that there was no Second Appeal to the i 
High Court 12 M. 349 Foil. {^I'Vallace, J,) SOORA- 

paneni Seetharama Brahmam Soorapaneni 1 
KristabraHMAM. 19 I. W. 047 ; 80 I. C. 3^3 • t 

(1924) M. w. M. 478 : A. I. R. 1924 Mad. 790.' t 
“ ‘S. 102— Small Causes Court — Suit cosuiza- 

ble by^Award—Money payable under-—Suit to re- 

Second Appeal in — Award — Suit to enforce _ s 

If suit td enforce contract. , 

A suit to recover money payable uncler an award is I 
a suit of Small Cause nature, and no second appeal 
lies against the decree in such a suit. 

Semblc ; A suit to enforce an award is not the same C 
w one to enforce a contract. (Spencer and Devadoss, 

THIRUiMURTHY CHETTY V. PONNAN CHETTY. t 
46 M. X. J. 51: 19 L. W. 210; (1924) M. W. N. 46 a 
75 I. C. 843 : A. I. R. 1924 Mad. 485 (1). a 

Second appeal — Small cause suit- — n 
axeeutton proceedings. ]- 

^ In a'suit of a small- cause nature,execution proceed- tl 

»ngs IS not appealable. (Spencer and Devadoss, JJ.) \\ 

VEMURI PITCHAYYA cL KaJA YaRLAGADDA. d 

18 L.W. 739 : 38 M. L. T. 125 (H. C.) ; B 
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I 45 M.L.J. 631 : 76 I.C. 730 ; A. I. R. 1924 Mp.d. 367. 
— S. 102 i Secoiul appciil~“^mall Cause aecree 
s — Execution proceedings. 

Ihfcre is no civil miscellaneous second appeal from 
e j proceedings in execution of a Small Cause decree, 
il (Oldfield and Venkatasnbba Rao, J J.) MUTHU- 
a KAKUPPA CHETTY v. PAIYA KaVUNDAN. 

V (1923; M. V/. N. 406 ; 4<J M. h. 5. 210 ; 

18 L. ^y. 17 : 73 1. C. 9o6 : A. I. R. 1924 Mad. 32. 

'• ! ’—102— Suit again^st President, District 

- I Board, for damages—Jf of a Small Cause nature. 

Suit against Presitleiit, District Board, for damages 
1 is one of small cause nature. (Sc/noabe, C. J. and 
; I Odgers,/.) PRESIDENT OF THE DT BOARD, SOUTH 

- ) KaNARA V. GOJ’ALKRISHNA BHATTAK.48 Mad. 808: 
i < 4j M. L. j. 12j : 18 L. W. 52 : 32 M. L 1. (H. C.) 

• I 378 : 74 I. C. 223 : A. I. R. 1923 Mad. 689. 

• —Suit to recover a/ rears of kattubcidi 

. —Is Small Cause nature 

I A suit to recover arrears oi Katiubadi is one of a 
: Somali Cause nature and where its value is less than 
: Ks. 500 no second appeal lies. (Spencer andRamesam, 

JJ.) SUBBAVVA t'. RaJAH OF Venkatagiri 

14 L. V/. 349 : 66 I. C. 207 : 
42 M. L. J. 118; A. I. B. 1922 Mad. 8o2. 

-S. 102— Immoveable property — Sale _ Suit for 

recovery of purcuase-money—Small Cause nature. 

A suit for recovery of purchase money by a vendee 
after the sale fails through or is set aside is one of a 
small cause nature and where the claim is less than 
Ks. 500 , there is no second appeal. {Prideaux, A. J. 

C.) Udaxram Thakur Prasad. 89 I. c. 933 . 

S. 102— Plaint returned for presentation to 
Original Side by Small Cause Court-^Suit does not 
cease to be of Small Cause nature. 

Wheie in a suit for damages or for the value of trees 
cut by the defendant from plaintiff’s land, the Small 
Cause Court returns the plaint for presentation on the 
I Original Side, the suit does not cease to be of a Small 
I Cause nature and there is no second appeal. 20 A 480 ; 
12 A. D. J. 1032 , Foil. (Lyle, A. J. C.) KanwaR 
SINGH £/. Ujaga Singh. 3 u. P. i. r. c.) is : 

65 I. c. 7 : 8 0 . L. J. 391. 

~ —S. 102— Applicability of. 

Suit for rent other than house rent does not fall 
j \vithin the scope of S. 102 . (Mullickand Atkinson, 

JJ.) Sadanand Tewaki a. Debi Nath Manjhi 

1922 P. H. C. C. lo4 : A. I. R. 1922 Pat. 184. 

S. 102 —Suit for rent—If of a small cause 
I nature—Second appeal. 

A suit for rent of agricultural land does not relate 
to immoveable property and where the amount is less 
than Ks. 500 , no second appeal lies. (Heald and Rut¬ 
ledge, JJJ Pan V. Maung Ne U. 3 Rang. 390. 

-- S. 102— Award. 

A suit to enforce an award is in essence a suit for 

specific perfonnance of a contract, and is not of a 

SmallCause nature. (Pratt, y.) Ma Hla GyIv. 
Maung Seik PO. 1 Rang. 700 : 79 I. c. 718 : 

_ a f -R-1924 Rang. 192. 

’ S. 103 aad 0. 41, R. 2o^J^o<vdys of High 

Cou/^t on second appeal^ Hinding of fact* 

To avoid gross miscarriage of justice resulting from 
the omission by the lower appellate court to determine 
any issue of fact or to come to definite conclusion on 
a >et of facts, the High Court has the power of deter* 
mining the issue left undetermined by the lower appel* 
late court on the evidence on record, or of remitting 
the cas|e to the lower court for a finding on that issue 
with liberty to the parties to adduce additional evi* 
dence. 43 M. 367 Ref. (Mr. Ameer All.) ChidaM' 
BARA SiVAPRaKASA v. VeERAMA KeDVI. 
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46 Mad. 586 : 43 M. L. J- 640 : (1922) M.W.N. 749 : 

16 L. W. 102 : 68 I. C. 638 : 49 I. A. 286 ; 

31 M. L. T. 54 : 37 C. L. J. 199 : 27 C. W- N. 245 : 

A. I. R. 1922 P. C. 292 (P. C.). 1 
-S. 103— S^opt\ 

Where the question has been detennined by the 
lower Court, and that decision cannot be supported 
because it is based in part on evidence improperly 
admitted, S 103 does not apply. ookerice and 

Rankiu, //.) JAG.SDISH CHANDRA DE r/. HaRIHAR 

I)F. 40 C. L. J. 39 : 78 I. C. 219 ; 

A. I. R. 1924 Cal. 1042. 

-S. 103 and 0. 41. R. 25 —Issue of fact — 

(Question of title—iVot decided by Icnoer appellate Court 

_ Penver of High Court to decide—(-piestion of la7v~ 

1 nference from documents. 

Where an issue of fact or law has been tried by the 
trial court and decided but is left undecided by the | 
lower appellate court, it is open to the High Court in 
second appeal to determine that issue itself. W here 
the question of plaintiff’s title is one purely of inter¬ 
pretation of certain documents and the legal inferences 
to be drawn therefrom the High Court could interfere 
in second appeal. {IVa-ir /lasauy J, C.) iNDARPAl. 
SINGH V. THAKURDIN SlNGH. 78 I. C- 895 : 

10 0. I. J. 646 : 27 0. C. 77 : A. I. R. 1924 Oudh 266. 

-S. \0Z~^/7igh Court can determine issue not 

determined by court bclcno. 

Per Jioala Prasad, /.—S. 103 , C. P. Code, which 
has been newly added, has widened the power of the 
Appellate Court to go into evidence and determine 
any issue not determined by theCiourt below. {Miller, 
C. J. and Jwala Prasad, J,') LOCHAN RaI v. La LA 
Sant Prasad. 3 Pat. L. T. 303 : 65 I. C. 636 : 

A. I. R. 1922 Pat. 417. 

-S. 104— Appeal — Arbitration Act, S. ig. 

Order granting stay of suit pending arbitration is 
appealable. {Muherii and Dalai, Z/^) PIKM 

Kachauri Mal Kalyan Mal 7 '. Firm Wali 
MUHAMMAD ABDUL LATIF. 22 A. L. J. 1031 : 

L.R. 6 A, (Civ.) 7o6: 47 A 186 : A.I.R. 1925 All. 154. 

-S. 104 and 0. 43, R. 1— Order of Court — 

Right of appeal. 

Where a Court is seized with a matter under a parti¬ 
cular rule and an order thereunder is appealable, then 
the order actually made by the Court in that matter is 
also appealable. {Macleod, C- J. and Heaton, y.) 
SHRINIWAS KUPPUSAMY MUDALIAR V. M. C. Waz. 
45 Bom. 99 : 69 I. C 421 : 22 Bom. L. R. 1126. 

-S. 104— Second appeal — i^uestion of laio. 

The amount of inquiry necessary for a creditor to 
make when lending money to a Hindu widow is a 
question of law and can be examined in second appeal. 
{Dalai, A. /. 6 \) RaMAN v. BakaTI. 

1 0. W. N. 664 : 10 0. & A. L. R. 965 : 27 0. C. 329 . 

A. I. R. 1925 Oudh 567. 

---S. 104— Award filed — Right to appeal is not 

lost though a decree is drasun up. 

S. 104 of the Code clearly gives a right of appeal 
against an order to file the award, and the fact that a 
judgment has been pronounced and decree drawn up 
does not render the order to file the award incapable 
of appeal. 19 C. W N. 948 , Foil. {Mullick and 
Kulwani Sahay, J/.^ M A HOMED KHALIL “f. ABDUL 

Rahim. 4 Pat. 670 : A. I. R. 1925 Pat. 810. 

-S. 104 —Order rejecting decree-holder s peti¬ 
tion to withdraw execution case — Appeal. 

An appeal shall not lie against an order of a Munsif 
rejecting the decree-holder’s petition to withdraw his 
execution case. Prasad and Ross, J J.') RaM 

Prasad v. Mahesh Kant, i P. 232 :3 P.I.T. 445 ^ 

A. I. R. 1922 Fat. 525. 
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-S. 104— Order under R. 90 of O. 2 l — Ho 

second appeal. 

No Second Appeal lies against the order passed in 
appeal on an application under O. 21 , R. 90 but when 
a Second Appeal is competent under S. 47 in respect 
of the allegation relating to the notice under O. 21 , 

R. 22 the High Court will deal with the entire case • 
for the remedy of the losing party affected by the 
decision of the lower Appellate Court cannot be divid¬ 
ed into parts, particularly when the application was 
prima lade barred by limitation. {Jsvala Prasad and 
Adami, //.) DaSS NaRAYAN SINGH n. MlR MaHA- 
MED. 2 Pat. L. T. 401 : 6 Pat. L.J. 319 : 61 I. C. 823. 

-S. 104— Appeal lies from order of attachment 

and that of arrest before iudgment—C. P. Code, 

O. 43 , R. I. 

An appeal lies both from an order of arrest before 
judgment and fiom that of attachment before judg¬ 
ment. It is true that an order of arrest is not one of 
the appealable orders enumerated in O. 43 , r. i, but 
the right is given specifically by S. 104 , C. P. Code, 
and being a statutory right conferred by the body of 
the Code is not a matter of procedure and would not 
be taken away by rules contained in the schedule. 
Moreover its omission from O. 43 does not necessarily 
mean that it does not exist ; in fact its inclusion would 
be superfluous, the order not being exhaustive in its 
terms. {Duckworth and Godfrey, J J.') SYED 
HooSF.iN V. S. R. M. M. C. T. Chet'Itar Firm, 

2 Rang 362 • 3 Bur. L. J. 169 : 84 I. C. 270 : 

A. 1. R. 1924 Rang. 361. 

——-S. 104— Arbitration Act, S. 19 — Appeal from 

order. 

No appeal lies under section 104 , C.P. Code from an 
order passed under Section 19 of the Arbitration Act 
staying a suit. 

I S. L. R. 86 F. B. ; 28 A. 349 , Foil. 45 B. 245 ; 16 
S. L. R. 174 , Appr. {Kincaid, J. C., Aston and 
Mad^avkar, A. J. Cs.) FIRM OF MeNGHRAJ KHIAL- 
DAS 71. MESSRS. Langley Billimoria and Co. 

17 S. L. R. 195 A. I. R. 1923 Sind 38 (F. B.). 

-S. 104 —No appeal from order under S. 19 , 

Arbitration Act. 

No appeal lies from an order staying a suit under 
S. 19 of the Arbitration Act. {Kemp, A. J. (7.) 
SODAWATERWALA V. VOLKART BROTHERS. 

A. I. R. 1923 Sind 26. 
-S. 104 (1) (u)— Order revoking order of re¬ 
ference under Para, ly, C.P. Code, 2 nd Schedule, is 
not appealable—C. P. Code, Sch. II, para 17 . 

Where under para 17 .of 2 nd Schedule, C. P. Code, 
order is made filing an agreement, but on finding that 
arbitrators were not willing to act the Court revokes 
the order of reference and dismisses the suit, the order 
is not appealable. {Sulaiman and Daniels, //.) 

Hafiz Zahur Ahmed v. Taslim-un-nissa, 

23 A. L. J. 891 : L. E. 6 A. (C*v.) 676 : 

A. I. R. 1926 All. 65. 
— ■ S. 104*(1) (f)— Order refusing to file award 

under Arbitration Act is appealable. 

An order refusing to file an award made under the 
Arbitration Act is appealable under S. 104 (l) (/") of 
the Civil Procedure Code. {Piggott and Walsh, //.) 
Nain Sukh Das GaJanaND. 43 All. 348 : 

61 I. C. 269 : 19 A. L. J. 132. 

-S. 104(l)(f)— Order filing aivard can be 

implied. 

Where at the hearing of an application for filing an 
award under C. P. Code, Sch. II, para. 20 , the objecti 
ons of the opposite party are overruled and the Court 
eventually passes a decree in accordance with the 
award, though there is no order in so many words that 
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the award be filed, the decision of tlie Court dismissing 
the objection must be held to amount to an order filing 
an award. The right conferred by the Legislature 
cannot be defeated by the mere fact that no express 
order filing the award was made. Lai, C. ./.) 

Firm Shankar Das Nand Lal v. Firm amir 
CHAND Lukhim Das. 7 Lah. L.J 91 : I.C. 633 : 88 

A. I. R. 1925 Lah. 321 (1.) 

-S- (17 —Order /i/hijc the award — 

Wh'it is. 

An order filing an award from which an appeal is 
provided for in S. 104 (/•), C.P. Code, is one which is 
passed after objections to the award have been dis¬ 
posed of. It does not mean the order by which the 
arbitrators are directed to bring the award to Court. 
{Harrison, /.) GHULAM MuSTaFA Ghulam 
SaDIQ. 73 I. c. 820 : A. I. R. 1924 Lah. 231. 

_ gg^ ^ and 115— Revision against an 

order open to appeal whether entertainable — Revision 
filed after the expiry of the period of appeal, whether 
can be treated as an appeal. 

Where it is open to a part^ to appeal against an 
order, a revision does not lie. An application in revi¬ 
sion cannot be treated as an appeal where an appeal 
filed on the date which the application in revision 
bears would be beyond time. {Dalai, J. C, and 
IVazir Hasan, A. J. C.) JaGESHAR SinGH v. THA- 
KUR JWALA BUKHSH SinGH. 1 0 W N 802 

-S. 104 (1) (f), 0. 9, R. 13 and 0.43 ,‘r. i (d) 

^Referetue to ar bitration—Award— Application to file 
— Objections—Objector not Present — Decree —Ex parte 
—Setting aside — Refusal — Appeal, 

The matters in dispute between the parties were re¬ 
ferred to the arbitration of certain persons by order of 
Court and the arbitrators filed their award. The defen¬ 
dants filed their objections and applied for time which 
was refused. The defendants thereupon withdrew from 
the contest and the Court pronounced judgment accord¬ 
ing to the award and a decree followed in accordance 
with law. The defendants applied to set aside the 
award under O. 9 , R. 13 but the application was reject¬ 
ed. that no appeal lay against the order. As 

the arbitration was with the intervention of the Court 
S. 104 (i) of the C. P. Code had no application. An 
appeal was incompetent under O. 43 , R. i {d), C.P. 
Code inasmuch as there was no appeal from the decree 
and the decree itself could not be deemed to have 
been passed ex parte. The Court w'as bound to pass 
judgment according to the award when the defendants 
did not choose to prosecute an application under 
Sch, 11, para. 15 , C. P. Code. {Das and Adami, y/.) 

Roshan Lal Marwari S'. Firm of Bridhichan 
Sri Lal. 3 Pat. 839 : 1924 P. H. C. C. 170 : 

A. I. R. 1924 Patna 603. 
——S. 104 (1) (f) and Sch. II, para. 21 (2)— 
Decision as to filing of award—Right of appeal — Dis¬ 
tinction between the two provisions. 

The effect of section 104 (i) (/■) seems to give a 
right of appeal against the decision of the Court on 
the question whether the award should be filed or not. 
Paragraph 21 ( 2 ) of the Second Schedule allows an 
appeal also if the decree of the Court does not correct¬ 
ly .interpret the award and on an appeal under this 
provision the decree can be corrected so as to bring it 
in accordance with the award. But when the decree 
does correctly interpret the decree in other words 
when an award has lawfully been made there is no 
*PP®al against the decision of the arbitrators. {Carr, 

y.) Maung Tun v. Maung po Shok. 

1 Bang. 265 : A. I. B. 1923 Bang. 199. 

^ Ss. 104 (2) and 109— Scope of — S, 104 does 

ffOt restrict S. 109 . 


C. P. CODE (V OF 1908), S. 104. 

The provisions in sub-S. 2 of S. 104 deal with in¬ 
ternal appeals within the limits of British India. The 
application to file an award may be made in the Court 
of the Subordinate Judge ; if any dispute arises, and 
the amount at stake is below a certain figure, the ap¬ 
peal would lie from him to the District Judge. If it 
were above that figure, it would lie to the High Court. 
The provision is intended to prevent any appeal beyond 
the District Judge where the sum in dispute is small. 
In this respect it runs parallel with S. 100 , which 
limits second appeals from appellate decrees by Dis¬ 
trict Judges. That section deals with decrees only 
while the decisions on arbitration questions are styled 
orders. There is therefore nothing in S. 104 to take 
away the general right of appealing to the Crown 
given by S. 109 . {Lord Phillimore.) RaM LaL 
HaRGOPAL V. KISANCHANDRA. 51 Cal. 361 ; 

26 Bom. L. R. 686 : 22 A. L. J. 386 : 19 L. W. 649 ; 
34 M. L. T. 62 : 20 N. L. B. 33 : 61 I. A. 72 • 

7 N. L. J. 62 : 28 C. W. N. 977 : L. E. 5 P. C. 216 : 

(1924) M. W. N. 79 ; 46 M. L. J. 628 : 

A. I. R. 1924 P. C. 95 (P. C.). 

-S. 104 (2) —Order in appeal selling aside the 

order for return ojf plaint—Further appeal does not lie. 

An order in appeal setting aside the order of the 
lower Court, returning the plaint for presentation to the 
proper Court is not open to Second Appeal nor is such 
order open to revision, though it may be erroneous in 
law or in fact. {Piggott and Walsh, //.) Chan- 
DULAL V. KOKAMAL. 43 All. 334 ; 

61 I. C. 36 ; 19 A. L. J. 110. 

-S. 104 (2) —Order returning plaint—Secentd 

appeal — Maintainability. 

S. 104 ( 2 ) bars a second appeal in a case where the 
ori^nal appeal itself was from an order returning a 
plaint and not from a decree. {Martineau, /.) 
Hayat Ali Khan v. Ishar Dass. 89 I. C. 384. 

-S. 104 ( 2 ) —Scope of—Appeals under cl. 10 of 

the Letters Patent not a^ected. 

It svas not intended by S. 104 ( 2 ), C.P. Code* to over¬ 
ride the express provision of the Letters Patent or to 
take away by implication a right of appeal conferred 
thereunder. 14 A. 226 : 39 A. 191 : 9 C. 482 : ii A. 
375 ; 26 C. 361 : 25 M. 555 , Ref. {Shadi, Lal, C. J, 
and Harrison, /.) RULDU SiNGH v. SaWAL SinGH. 

3 Lah. 188 : 67 I. C. 388 : A. I. R. 1922 Lah. 380 (2). 

-S. 104 {2')—Order in terms of compromise. 

Order of District Court in appeal in terms of com¬ 
promise is final and is inappealable. {Le Rossig/tol 
atui Campbell, //.') GuRUCHARAN SiNGH v. GUR- 
DEV Singh. 3 Lah. 176 : 66 I, C. 268 : 

A. I. B. 1922 Lah. 309. 

■ S. 104 (2), 0.43 R. (l)(j)— Second appeal 

where no first appecU lay. 

There ran be no second appeal to the High Court 
on the decision in appeal which did not lie {Scott 

Smith, /.) Gul Bang V. Muhammad Zekar 
Khan. 3 Lah. L. J. 463. 

- S. 104 (2) and 0. 41, R. 1 (a) {u)—Order in 

appeal setting aside order returning plaint—Ho 
oecond appeal. 

There is no second appeal against an appellate order 
setting aside an order returning a plaint, to be present¬ 
ed to the proper court and remanding the case for 
trial on the merits. 33 All. 479 and loi P. L. R. igi 3 , 
foil. {Broad-way, J.) FIRM OF BHAWANI SaHAI 

Kanshi Ram v. firm of Harbans Singh Gopal 
Das. 68 I. C. 304 : 2 lah. L. J. 587. 

* 6 . 104 ( 2 )—Plaint order returning—Appeal 
—Order not open to Secoftd Appeal. 

An order of an Appellate Court reversing an order 
of the Lower Court returning a plaint for presentation 
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to tiio prop-r < ^oiiri is not open to bccoiul Appeal. 

(AMul /.) k .\M Lai. ISHAK 1)AS t*. SaLIO 

Ra.M. I. C. 2 : 7 P, W. E. 1921. 

-S. 104 (d). 0. 9. R. 13. 0. 43, R. 1 (d). Sche¬ 
dule II. Para. 16 <.2) —Arbitrotion — Application to set 
aside urtder (L o. A'. > 3 — Appeal, 

W’liere ai l)itration proceedings took place with the 
intervention of tlie Clourt and tiic defendants being 
absent and an .award wa.s made, an application to set 
aside tlu^ <lecrve inuler O. 9 , K. 1 ; was made, and the 
Lower Li>iiM rejected the application. Ileld^ow appeal, 
that S. 104 i,/ ) of the Code which provides an appeal 
from an order filing or refusing to file an award with- 
out the intervention of llie t.ourt cannot be applied in 
tlie present » a'.e, which was made with the interven¬ 
tion of the: Court and that under O. 43 , R. i which 
gives a right cf appeal only to cases which are appeal- 
able only where the decree sought to be set asiile is 
appealable and regarded as having been passed fx 
and neither ot the conditions is satisfied. i^Das 
and Ross, //.) KaGUNATH K \I DiSUKRAl t’. bKIDl- 
CHA SUII.aL. 3 Pat. 839 : 1924 P. H. C. C. 170 : 

A. I. R. 19^54 Pat. 603. 

.—-S. 104 (f ) and Sch. II, Para. 21— Pv o order for 

tiling aioaid and no decree thereon separately Passed — 
Sinelc order disposiif^ of ioho/e ease—.Ippcal is com¬ 
petent. 

Where an order directing an award to be filed and a 
decree in accordance with the award were not sepa¬ 
rately pa.ssed but the C</urt disposed o^ the whole case ' 
by a single order: 

Held, that the appeal was in substance an a|>peal 
from an order directing the award to be filed, and a.s 
such was competent. 3 i> Ail. 3 S 0 and 42 All. 185 , Kef. 
{Stdniman and Daniels, JJf) JaGAT PaNDE v. 
Saraw ak Pandk. 23 A. L. J. 440 : 

L. R. 6 A. (Civ.) 3a0: 88 I. C. 76: A.I.E. 192o All. 404. 

'—S. 104 (f)— Arbitration Act, S. 14 — Order 
setting aside award—:Vo appeal lies. 

An order, under the Arbitration Act, setting aside 
an award is not appealable. {^Kincaid, J.C. and Ken¬ 
nedy, A. J. C Messrs. G. P. Gunnis and Co., 
Ltd. 7\ Messrs. Amanmal Tulsidas. 79 I. c. 920; 

A. I. E. 1925 Sind 218. 

——S. 105— I nterpretation of remand aider. 

Where remand was ordered on one of the two points 
•my one of which \vi»nid have been sufiicient to dispose 
off the case the remand order must be deemed to 
have confirmed the decision on the other point. {Lord 
Rkillimore.) SkiPAT SlNGH DUGAR r-. RAI HaRIRAM 
GOENKA. 31 M. L. T. 38 : 26 C. W. N. 739 : 

74 I. C. 597 • 16 L. W. 447 : 4 U. P. L. E. (P. C.) 68 : 

(1922; M. W. N. 671 : A. I. E, 1922 P. C. 5l (P. C.). 

-S. 105— Appeal from order impleading a 

person in appeal does not lie. 

An order impleading a person in appeal is not an 
appealable order, but can be challenged in the appeal 
from the order finally pa.ssed in the appellate Court. 
{Sulaiman and Daniels, JJ.) FlR^f ShiaM L.AL 
joTI PRASAD V. DHANPA r RAI. 

23 A. L. J. 757 : L R. 6 A. (Civ.) 386 : 86 I.C. 493 : 

A. I. R. 192-3 All. 768. 

—S. 105— Decision'''' meani .ieeision upon 
merits. 

Vtx Lindsay, J. —The word ‘ decision” in S. 105 ( 1 ) 
must necessarily be taken to mean the decision upon 
the merits. 22 C, 981 ; 24 A. 461 ; 25 A. 280 , Foil. : 34 
A. 592 Diss. 

Per Daniels, /.—An illegal order and in conse¬ 
quence the illegality committed in passing that older, 
affects the decision of the case, if the order passed by 
the trial Court is one *'!)ut for which the decision 


SSo 
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might have been other than it was.” Opinion of 
gott, J. in 43 All. 564 (F.H.) Foil. {Lindsay, Sulaiman 
and Daniels, JJ.) RaM SaRUP Z'. GaYA PKASAD, 

1 (; H. 6 A. 193 : 88 I. c. 447 - 
A. I. R. 192o All. 610 (F.B.). 

-S. Order in pending suit superseding 

award can be questioned in appeal from decree. 

An order made in a pending case, superseding an 
award and directing the suit to proceed on the merits 
can be que'^tioned in an appeal from the decree passed 
in the suit. 1925 All. .^ 58 , Foil. {Sulaiman and 
Daniels, JJ.) KUDRA PRaSAD PaNDEz/. MaTHURa 
Prasad Pande. 23 A. L J. 6^6 : 87 I. C. 173 : 

L. R. 6 A. (Civ.) 4o9 ; A. I. R. 192o All. 066 . 

-S. lOo— /nterlocutory order—Appeal from 

decree—Inierlccntory order cannot be attacked unless 
a/fecting merits of the case. 

Unless the interlocutory order a^ects the merits of 
the case, it cannot be challenged in an appeal against 
thedecreeintheca.se. Where a final decree was 
challenged on the sole ground that the order setting 
ivside the abatement of the suit which (the order) pre¬ 
ceded the decree was unju.stifiable : 

Held, that the order did not affect the merits of 
the case and that it could not be challenged in an 
appeal from the decree in the case. 13 A. L. J. 1089 
hC'll. {Mukerjee and Boys, JJ.) i>ABU KaM v , BaNKE 
Hehari LaL. 23 A. L. J. 444 ; L. R. 6 A. (Civ.) 297 • 
87 I.C. 211 : 47 All. 550 : A. 1. R. 1920 All. 426*. 

■ " —S. IOj— Plea —Ex parte decree — Order set on. 

In the absence of any error, delect, or irregularity 
affecting the decision of the case, the propriety of an 
order setting asiae an ex pa-rte decree cannot be ques¬ 
tioned on appeal. {Lindsay and Sulaiman, JJf) 

I henaik Kao puttan Singh. I. R. 0 A. 335 ; 

I 79 1 . C. 69 : A. I. R; 1924 All. 929. 

-S. 105— 'Interlocutory order can be objected 

to—Appeal from final decree. 

Notwithstanding the dismi.ssal of an appeal against 
an inteilocuiory order in a suit on the ground that no 
appeal lay against it, it is open to a party to complain 
of any defect or irregularity in the order in an appeal 
from tiic final decree itself. {U'alsh and Ryi'cs, JJ,) 

Shanker Lal V. Mahomed all 44 All. 534 . 

20 A. L. J. 849 : D. R. 3 A. 304 : 

4 U.P.L.R. (A.) 97 : 66 I. C. 920: A.I.R. 1922 All. 118. 

-S. 105— Pinal decree must be appealed from. 

\ final decree giving directions or ordering costs of 
conimis.sioncr will remain effective notwithstanding 
the decision of the appellate Court reversing the order 
on objections to the commissioner’s report, though the 
appellate Court’.s decision was given after the final 
decree and though in law the lower Court was incom¬ 
petent to give directions and deal with costs until dis¬ 
posal of the appeal from the order on objections. 
{Macleod, C.J. and Crump, /.) ELIaS HaJI AHMAD 
V. HaJI ESMaIL Sait. 25 Bom. L. R. 287 : 

A. 1. B. 1923 Bom. 200. 
— - ' ^ S. Vlb—^Order setting aside abatement passed 
in same Judgment in which decree is Passed ^Order 
cannot be questioned. 

The order setting aside the abatement of a suit 
cannot be que-stioned in appeal from the decree in the 
suit whether such order is passed before or simultane¬ 
ously with the decree. {Suhraxuardy and Cuming, 
JJ.) SaYMA DHJlr. Ma1>HUSUDAN MOHANTA. 

62 Cnl. 472 : 29 C. W. N. 675 : A. I. R. 1025 Cal. 766. 

-S. 106 and 0. 23, R. 1 {^)—Refusal to alimo 

withdraxual, with liberty to file fresh suit^ Decree^ 
Appeal^Pefusal cannot he attacked. 

The e.xpression‘affecting the decision of the case* 
means affecting tlie decision of the case on its merits. 
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Order refusing permission to the plaintiff to withdraw 
his suit with libert\' to bring a fresh suit is not an order 
which affects the decision on the merits and does not 
fall within the provisions of S. 105 , C. P. Code. The 
interlocutory orders which can be challenged in an 
appeal against the ftnal decree are of sucli a nature as 
would or might have induced the Court to alter its 
decision; for instance an order refusing to admit 
a document which is in law admissible, or to examine 
a witness or to issue a commission or some such act 
which is calculated ultimately to influence the decision 
of the Court on the merits. 22 Cal. 981 and 8 C.L. I. 
308 Foil, <^S7ihrawardy and Cuming, JJ.\ NiSHI 

Kanta Sarkar Umar Ual Sarkar. 

41 C. li. J. 186 : 86 I. C. 1029 ; A. I. E. 1926 Cal. 711. 

^ —Order setting aside abatement under 

O. 22 , A\ 9 is not appealable—C.P. Code, O. 22 , K. o— 
C% P . Code, O, 43« I A". 

Order setting aside tlie abatement and allowing sub- 
sutution of heirs of deceased part}’ cannot be question* 
ed in appeal from the decree in the suit whether such 
order is passed before, or simultaneously with the 
decree, such an order not being one which affects the 
deaston of the case with reference to its merits with 
in S. 103 . {Suhrawardy and Cuming, J J S MOHA* 
MED NaRU AMIN i\ MONOHaR SaRAN DEB 
MOHANTA. 40 C. L. J. 588 : 85 I. C. 100 : 

^ A. I. E. 1925 Cal. 473. 

---b. 100 —Appeal against final decree—Powers 

of appellate Court—Correctness of preliminary decree. 

It IS not open to the appellants, in an appeal against 
the final decree,to attack the preliminary decree,which 
might have been directly challenged by an appeal. But 
the appellate Court can consider whether theprelimina- 
ry decree was capable of enforcement and whether it 
afforded a basis for the final decree as made. (A/ooner- 

jee and Panton, JJ.) TarapraSanna SaRKak t/. 
Kalika Mohan Sarkar. 38 c. L. J. 111 • 

75 I. C. 319 : A. I, E. 1924 Cal. 80 ! 

.. S. lOo -^Scope o/\ 

“^e policy of the Legislature in enacting S. 105 , 
9 ;/* ^o4e was to give finality to orders of remand. 
(MooAer/ee and Rankin, //.) BiSaI NaTH £/. Tara 
deb. 72 I. C. 588 : A. I. E. 1923 Cal. 385. 

■ —Appeal against preliminary decree. 

V here a final decree is passed after an appeal 
against the primary decree is filed, the appellate Court 
hp jurisdiction to decide the appeal. iiVewbould and 
Panton, JJ.) MEA HOSSAIN KhaN z/. Samir. 

... A. I. E, 1923 Cal. 282 U). 

—S. 105, 0. 6 , E. 17— Amendment of plaint _ 

When not to be allowed. 

Where in an action for damages and injunction 
the plaintiffs had alleged in their plaint title to and 
possession of the land in dispute but the defendants 
having denied the latter fact the plaintiffs applied for 
an amendment by addition of a prayer for declaration 
of title. The court of first instance did not allow the 
amendment but the appellate Court did and remanded 
tbe case for retrial. In the course of retrial the 
plaintiff applied for another amendment with a praver 
tor recovery of possession. An objection was taken 
to the amendment that it altered the character of the 
suit and was illegal but the objecUon was disallowed, 
and the suit was decreed and the appellate court 
affirmed the decision. Held in second appeal that the 

ought notto have been allowed and 
that the other party was not precluded from taking 
objection to its showing that they were prejudiced by 
It, even though not having appealed against the order 

they could not question the validity of that 
order and consequently the validity of the first amend* 

9. d .'- vol . 1—56 
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ment. {C/iatter/ce and Afewbould. J J .') (iWANENDKA* 
NATH V. PORESHNATHPAL. 26 C. W. N. 73 : 

h • A. I. R. 1922 Cal. 255. 

~ 196 and 0. 9, E. IZ—Order setting aside 

decree—Propriety of—Cannot be ijuestioncd. 

Not only can an order setting aside an c’.r parte 
decree not to be questioned on appeal from the decree 
but any error in the proceedings is not one affecting 
the decision of the case within the meaning of section 
105 of the Code. {Harrison, J .) SUNDAR SiNGH 7 '. 
N1Gahiya._ 72 I. C. 410 • A. f.R. 1923 Lah. 425 (1). 

_ S. 105, and 0. 22, R. 9— .thatenient—Order 
setting asideO-btection to in an appeal from the decree, 
can oe made. 

\\ here a Court sets aside the abatement of a suit 
under O. 22 , K. 9 , C. P. Code ignoring the objections 
of a party it is open to him on appeal from the decree 
passed in the suit to object to the orders setting aside 
the abatement. 31 M. 3^5 ; ,3 m. L. J. 308 ; 34 A. 
503 roll. {Abdul Raoof and J/otl Sugar, J/.') AJU- 
DHIA PaKSHaD Z'. ImaMUDDIN. 

^ _ 71 I. c. 687 : A. I. R. 1923 Lah. 230. 

77 -^95— ^Affecting the decision of the Case" _ 

iMeaning of. 

The phrase "affeping the decision of the case” in 
b. 105 means affecting the decision of the case with 
reference to its merits. An order superseding an 
arbitration is not an order affecting the’decision of 
tli^e case on merits and therefore even if it is erroneous, 
objection cannot be taken in an appeal from the final 
decree III the case. {A/artin<'au, J.) Firm Budhu 
Ram Houda Ram z-. Ramzan. 3 Lah. L J 59 - 

_. ... 59 I. C. 676 : 33 P. W. 1921.' 

»• Court dismissing suit as bar' 

rod by 6 . 33 Of local Act—Appellate Court, reversing 
decision holding suit barred neither by S. 33 nor by 
^ remanding suit—Remand order not 

froin S. 27 C 4 ) cannot be pleaded in second 
appealJ^m decision after remand, as bar to suit. 

1 he Trial Court dismissed the suit as barred by 

33 Act 2 of 189 . 1 . The appellate Court 

reversed this decision and remanded the suit. ^V'hile 
doing so, the appellate Court also dealt witii 8 27 ( 4 ) 
of the same Act and held that the suit was not barred 
by It. There was no appeal from the order. 

Held, that in second appeal on decision after re* 
mand, the defendants could not raise the defence that 
b .27 ( 4 ) was a bar to the suit. {Bevadoss /\ 
DORAISWAMI V. Thikuvengada. 

_ s T J Had. 916. 

. , ^ 7 ®* 105—//^ appeal from final order points 

decided by the preliminary order can be challenged. 

The order of the Court is the order that is embodied 
in the formal order drawn up and issued by the Court 
generally, more especially is this so with the Courts of 
record such as the original side of the High Court. 

An appeal against the final order must be deemed to 
mclude all the points decided in a preliminar” order 
for the purpose of that order. {Spencer, O. C. J, and 
Smun-asa/yeugar, J.) l\ 8.\TYARAZU v. GunTUR 
ConoN, Jute and Paper Mills Co., Ltd. 

47 M. L. J. 710 : 21 L. W. 136: 48 Mad. 267 : 

__ _ <; .f.- 1925 Mad. 199. 

-£>. lOo—Lx-parte decree. 

ex'Partc decree even in 

appeal he h ^ 

R- 13- {Oldfield ami Bevadoss, J J .) Bava I ttwat 

Sahib ammeenammal. 45 m l j m 

-S. X^,-Scope o,. ^ '«''• 

deied at final hearing. (A nshtian and Venkatasubia 
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y. Aivasami 


//•) Venkatarama Aivar 
Aivar. 

43 M. L. J. 340 : (1922) M. W. N. 657 : 

16 L. W. 552 : 31 M. L. T. 465 : 

A. I. B. 1923 Mad. 67. 

-S. 105 —■>/' remand—Not appealed 

against — E^cct. 

An order of remand which is not appealed against 
cannot afterwards be objected to. (^Ktnkhedt\ A J> 

r.) raghubar Prasad v. Sattoo. 89 I c. 1009. 

- - S 105 —Order of remand—Not appealed 

against—‘Plffect of — Pfrioer of Catert under O. 41 . R. 2 . 

A party who does not appeal against an order of re¬ 
mand cannot afterwards challenge its correctness. Rut 
this does not take away the power that vests in a court 
of appeal under C>. 41 . R. 2 to base its decision on a 
point not urged in the memorandum of appeal. The 
only condition is that the party affected thereby must 
have an opportunity to meet it. {Kinkhede, A. J. C.') 
Bat-IRam Sadaram. 89 I. C. 1019. 

' - -—S. 105 —Remand of case for effecting parti¬ 

tion on another basis—Order is not final and no appeal 
lies to Prii'Y Council — C. P- Code., S. 109 . 

Where the trial Court ordered partition on the basis 
of a certain family arrangement between the parties, 
but the High Court in appeal held that the fam ily 
arrangement was not binding and the case was 
remanded to effect partition according to the personal 
law of the parties : 

Held : that the remand order was not a final order 
within S. 109 , that O. 43 . R. i (< 7 ) does not apply to 
appeals to Privy Council and therefore no leave can 
be granted to present an appeal to Privy Council. 
{Hallifax and h’otral, A. J. Cs,) FAKHRUDDIN v, 
FaRIDKHAN. a. I. R. 1925 Nag. 349. 

■ ■ — S. 105—Order of remand. 

A party who accepts erroneous order of remand and 
does not appeal against it, cannot afterwards change 
it. (Hallifax. A. / C.)GaNGARAM KaNHAIYA 
LaL. 80 I. C. 626 : A. I. R. 1925 Nag. 185. 

-S. lOb—Finality of ordet—Point not decided 
heyotui revisability—Remand order is not binding. 

A remand judgment is not conclusive on points not 
specifically decided therein beyond possibility of revi¬ 
sion. 32 Bom. 432 Dist. {Pullan aiui Ashworth, 
A.J. Cj.) Lachhmipal Singh v. Bhagwat Singh. 

85 I. C. 468 ; A. I. R. 1925 Oudh 527. 

-s’ 105, 0. 9, R. 13 and 0. 17. B. l-Adiourn- 

ment improperly refused and ex-parte decree passed — 
Application under O. 9 , i?.l3 dismissed —Appeal from 
ex parte decree can he set aside on Ground of improper 
refusal of adiournment, apart from t/ueslion of suffi¬ 
cient cause for defendant'.t non appearatue or dale td 
passing ex parte decree. 

Where an adjournment is improperly refused and an 
ex parte decree is passed and where an application to 
set aside the ex parte decree is dismissed, the propriety 
of the order refusing adjournment can be questioned 
in an appeal from the ex Parte decree and the decree 
can be set aside, apart from any question raised in 
any application under O. 9 , R. 13 , as to whether the 
defendants had sufficient cause for non-appearance on 
the date on which the decree was passed. i^Ross and 
fCuhvant Sahay, //.) S. N. MULLICK v. (JaNGA 
GOPE. 1925 P.H.C.C. 199 : A. I. B. 1925 Pat. 534. 

-S. 106— High Court remanding case for 

retrial—No appeal from High Court's decision filed — 
Finding in remand order is binding in appeal from 
loiver Court's decision after remattd. 

Where the High Court remands a case to the lower 
Court for retrial and there is no appeal from the deci¬ 
sion of the High Court, the finding of the High Court 
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at the time of remand is binding in the appeal from 
the decision of the lower Court after remand 
{Daivson Miller, C. /. and Maepherson, J ) 
Parmeshwar Singh v. Mt. Sureba Kueu. 

1925 P. H. C. C. 166 - 88 I. C. 496 : 

A. I. R. 1926 Pat. 63o! 

--—S. 105— Findings ho7V far binding. 

In the case of keeping the appeal pending in the 
Appellate Court and remanding the case for further 
findings on an issue not decided, the Court when the 
matter comes up for final considerations can disregard 
the reasons given for remanding the case ; but a deci¬ 
sion on the point of law by a Court of co-ordinate 
jurisdiction is final in so far as it sets aside the 
decision of the low er Court and lays clown the law to 
be followed by that Court on remand. {Dawson 
Miller, C. J. and Ross, /.) BRU RaJ KRISHNA v. 
Chathit Singh. 4 P. I. t. 36 • 

A. I. R. 1923 Pat. 226. 

" —S. 106 — Lenoer Court dismissing Mahomedan 

widow's administration suit on ground of hCr having 
been dii>orced—High Court holding otherwise and 
remanding suit—Order of remand not appealed from 
—Point not precluded thereafter before P. C. 

An administration suit by a Mahomedan widow 
against her son was dismissed by the Original Court on 
the ground that .she had been divorced—'I'he High 
Court on appeal. 

Held, that no divorce had been proved, and re¬ 
manded the suit to the Original Court for decision on 
the merits. 

Held, that the provisions of S. 105 ( 2 ) of the Code 
will not debar the son from raising the question before 
the Privy Council, when the whole case had been 
decided, though there had not been any appeal from 
the order of remand. {Robinson, C. J. and Bagnley, 
J.) Ma Mi V. Kalf.nthar AMMAL. 

3 Bur. L. J. 248 : 84 I. C. 519 : 
A. I. R. 1926 Rang. 147. 
- S. 105 —‘ Sa7 e as otherwise expressly Provid¬ 
ed means prennded in Acts other than C- P. Code. 

The words “ Save as otherwise expressly provided ” 
in S. 105 of the Code would seem to directly contem¬ 
plate appeals from orders of a character provided for 
elsewhere than in the C. P. Code and to include 
appeals allowed under other laws such as the 
Probate and Administration Act. {Pratt and Maccoll, 

/J.) HaJI PU Tin Tin. 2 Rang. 117 : 

80 I. C. 746 : A. I. R. 1924 Rang, 287, 

:-—S. 105 (2)— Decree after Remand — Appeal 

— Remand order cannot be questioned. 

Where a decree after remand is appealed against, 
the appellant cannot question the correctness of the 
remand order. {Chatterjee and Panton, //•) MURARI 

Chandra Dev. Dina Nath Chandra. 

63 I. C. 846 (Cat). 

- S. 105 (2)— Order of remand — Appealability 

— C. P. Code, O. 41 , R, 23 . 

Where an order of remand purports to be made 
O, 41 , R. 23 , C. I*. Code, it is the duty of a party 
adversely affected to appeal against the order. 
Otherwise the order would be final. {Scott-Stnith, /.) 
MT. Niamat BiBi V. Mahomed Faiz. 

6611. C. 746 (I.ah.). 
■■ ■ -— S. 106 (2), 0.43, R. 1 («)— Remand, order 

of — Appeal, when lus. 

Where an Appellate Court confirms the dismissal of 
the suit by the lower Court, as to a part, and remands 
the case for a retrial as to the other part, such an 
order of remand is appealable under O. 43 , R. i 
of the Code. {Broadway and \Vilberforce% JJO 

Karam Singh vir Singh. 3 Lab. L. J. 488.; 
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63 I. C. 776 : 2 Lah. 252. 

-S. 105 (2)— Question decided in remand 

cannot be re-agitated hi appeal from decision after 
remand, 

A question once decided by the appellate Court in 
the order of remand cannot be re-agitated in the 
stage of appeal after the return of the finding pursuant 
to the remand order. {A/adbavan A" air, /.) 
UUAMANTHALA NaLUPURATATJL v . PaRAMES- 
WaRA. 22 L. W. 460 : 85 I. C. 996 (2) : 

A. I. K. 1925 Mad. 1019. 

■—S. 106 (2 )—Order of remand. 

Whereon appeal by the plaintiff the case is re¬ 
manded on the ground that the burden of proof was 
on the defendants and not on the plaintiff, S. 105 ( 2 ) 
precludes the defendants from questioning the correct¬ 
ness of that decision in second appeal, {//allifax, 

A,/.C.) Dau t'. Ramprasad. 

A. I. R. 1923 Nag. 283. 

' S. 105 (2') — Order ot remand—Failure to 
appeal — Effect. 

Where it w’as open to the persons aggrieved by an 
order of remand to appeal against it but they failed to 
do so they are precluded fiom further contesting the 
correctness of that order. {Brown, A. J. 6 '.) 
MAUNG PO KaINO V. Ma TOK. 1 Bur. L. J. 231 : 

4 V. B. R. 93 ; 70 I. C. 893 : A. I. R. 1923 Rang. 29. 
■ -S. 107 and 0. 7, R. 10 —Appellate Court. 

O. 7 , R. 13 applies to appeals by virtue of S. 107 . 
{//allifax, A. J. C.) NaRAYAN v. TUKARAM. 

74 I. C. 33 : A. I. R. 1923 Nag. 310. 

' ■ “Ss. 109 and 110 —Fit case—Certificate con¬ 
clusive—Order in Couticil about—Cortclusiveness 
repealed by another—Eff ect. 

The ruling provision as to certificates of value appli¬ 
cable, at the time the appeal was filed, was No. 2 of 
Sch, I. Orderin the Council of loth April 1838 , 
which as to the effect that the certificate shall be 
deemed conclusive of value and not liable to be ques¬ 
tioned on appeal by any party. As therefore on the 
date of the appeal this order was operative and 
accordingly governed the case, so far as the Board is 
concerned, the certificate is conclusive. As to the 
certificate subsequent to the date of the Order in the 
Council of 9 th February of 1920 , it is not conclusive 
and the Board is free to differ from High Courts as to 
value of the subject-matter. {Lord Shaw'). Ratha 

Krishna ayyar v. Sunderswamy Iyer. 

43 M. L. J. 323 : 49 I. A. 211 : 45 Mad. 475 : 

27 C. W. N. 1 : 20 A. L. J. 937 : 36 C. L. J. 450 : 

16 L. W. 18 : 74 I. C. 584 : 31 M. L. T. 31 : 

A. I. R. 1922 P. C. 257 (P. C.). 

“ -S. 109 —Final Order—Remand order directing 

lower Court to te-hear application under O, 22 , R. 9 
ts not a final order. 

Where an application to set aside abatement of suit 
by excusing delay of two days in making it was reject¬ 
ed and in appeal from the order, the Higii Court 
accepted the appeal and directed the lower Court to 
re-hear the application. 

Held, that the order of remand was not a final 
order. Solomon v. Warner, ( 1891 ) i Q. B. D., 734 
Foil. {Mears, C. J. and Piggott, J.) Mamtuz 
ud-Daula Mukurram Ali Khan v . James 
R. R. Skinner. 47 All. 335 : 23 A. L. J. 12 : 

86 I. C. 161 : L. R. 6 (A.) Civ. 175 ; 

A. I. R. 1925 All. 263. 

---S, 109 —Final order—Order for a personal 

decree in mortgage suit—Appeal to Privy Council. 

In an execution appeal which arose out of a mort¬ 
gage decree, the decree-holders were the appellants 
in the High Coart. They had obtained execution of 
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their mortgage decree in a somewhat uncommon but 
perfectly lawful manner. They had exhausted the 
whole of the property' covered by the decree, and they 
alleged that a very considerable portion of the decree 
still remained unsatisfied. They applied to the C-ourt 
below to prepare a decree covering this unsatisfied 
balance, under the provisions of O. 34 , R. 6 , of the 
Code of Civil Procedure. The office report prepared 
at the time the application was made showed that the 
amount due under the decree on the date of the said 
report, namely, the 23 rd of May 1918 , was Rs. 32 , 
119 - 7 - 6 , and that the total amount realised by the sale 
of the mortgaged property was only Rs. 18 , 600 . The 
judgment-debtors objected that the application for a 
decree under O. 34 , R. 6 was statute-barred under 
appropriate article of the Indian Limitation Act. The 
execution Court upheld this contention and dismissed 
the application of the decree-holders. On appeal, a 
Bench of the High Court held that the application 
was within time. The order of the C ourt below, was 
then set aside and the execution C'ourt was ordered to 
re-admit the application of the decree holders on to 
its file of pending applications and to dispose of it 
according to law. Held, that under the circumstances 
this amounted to a direction that a decree under O. 34 , 
R. 6 , should be prepared, the details of which were 
left for the execution Court to settle, and that the 
order of the High Court was a final order against 
which leave to appeal to the Piivy Council should be 
granted. {/Hears, C. J. and Piggott,J.) Santi 
LaL V. Raj NaRAIN. 21 A. L. j. 686 : 

45 A. 741 : 9 0. & A L. R. 832 ; 

L. R. 4 A. Civ. 577 : A. I. R. 1924 All. 119. 

-—^Ss. 109 and 110 —Final order'’'—Meaning 

of. 

The word “final” in^S. 109 , C. P. Code is used in its 
ordinary sense and therefore means an order which puts 
an end to the litigation between the parties, or at all 
events disposes so substantially of the matters in issue 
between them as to leave merely subordinate or ancil¬ 
lary matters for decision. A suit ended in a compro¬ 
mise decree passed on a compromise entered into 
betw'een plff. and deft. No. 2 . The other defendant 
appealed against the order recording the compromise 
and the High Court on appeal set aside the order and 
directed a trial of the suit on the merits. On an appli¬ 
cation for leave to appeal to the Privy Council against 
the order. Held, that the order of the High Court was 
not a final order and that therefore leave could not be 
granted for an appeal to the Privy Council. {Shah, A 
C.J. a7id Crump, J.) SHaNKAR BHARATI z/ Na’ra- 
SIMHA BHaRATHI. 24 Bom. L R 925 • 

69 I. C. 80 : 47 Bom. 106 ; A.I.R. 1922 Bom. 383 

-^S. 109—Sp. Rel. Acts. S. 45— A'rV case— 

Letters Patent Bom., Cl. 39 . 

Where the petitioners applied to the High Court for 
an order under S. 45 of the Sp. Rel. Act directing the 
Chief Revenue Authority to refer a case for the deci¬ 
sion of the High Court under S. 51 of the Income Tax 
Act, 1918 and the application was refused by a Divi¬ 
sion Bench of the High Court, leave to appeal to the 
Privy Council ought to be granted, where the Division 
Bench entertained an appeal from the judgment of 
the Single Judge of the High Court. {Macleod, C.J. 
and Shah, J.) ALCOCK AsHDOWN &: Co. v. CHIEF 

Revenue Authority. 64 i. c. 969 : 

„ 23 Bom. L. R. 1132. 

5. 109— Suit dismissed due to plamti^s' 
want of locus standi—Appeal—Vnma facie case held 
as made—Case remanded for further hearing—Order 
is not final. 

Where the lower Court had dismissed the plaintiffs* 
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suii '>ti tlie ^rouiiu that they had no Jocus standi and 
the Higii (jovirt on appeal held that the plaintirts had 
prims fade sutJicieni interes.t to entitle them to an in* 
vei>tigati<>n ol ihe c.i-'e *.\hich they made and that the 
facts had not been sunicienily ascertained to justify 
the disnusscil of il»esuit*»n the preliminary point ot 
locus sidiui/ and remanded tlie suit. 

l/cld, that it was onh' a mere order of roniand 
under D. 41, r. -’3 and not a final order within the 
meiiiiing oi 109. {^Sanderson^ C .J . and HtchardsoHs 
/.; li.\K1 -N.tKAVAN DL V. JiAKi iJHUSAN DE. 

78 1. C. 117 ; A. 1. it. 10565 Cal. 574 (1). 

- - -a. 100 —J inal order—lynat ts- /ixeusint; 

delay-iu presenting an appeal under A‘. 3 . Lim. Act —//' 
appealable. 

An order extending the periotl lor filing an appeal 
under b. 5 Lim. Act is not a final order within the 
meaning of b. loO, C.I\ Code and is not appealable to 
the i'nvy Council final order within the meaning 
of S. 109 is an order which finally decides any matter 
which is directly at issue in tlie case in respect to the 
rights of the parties. {^Das and Adamic JJ.) PLKIERA 

V. Last Indian Kv. 90 1. c. 7553. 

-S. 109— I'inal Order — .Suit dismissed on 

preliminary Point. 

An order of the High Court, in an appeal from an 
order dismissing a suit on a preliminary point, setting 
aside the dismissal and remanding the suit for trial ot 
the remaining is.suos. i.^ .i decree or final order within 
b. \Sa>iderson^ C. J. and /Richardson., J ) 

KHAGENDKA ;fAND.\N A^sKA.M V. bAHAVKAM CHaK. 
KAVARTHI. 62 I. C. 776 : 2a V. W. N. 896. 

—5. 109— I’inal orda . 

An order of rtunand is interlocutory and therefore 
not subject ot appeal to IIi> Majesty in Council ; It 
can be a final order if It decides some cardinal point 
in the suit but an order of remand which merely 
decide.s that a suit is maintainable in the form in 
which it IS brought is not final. {^Seott-Hmith and 
Broadway, JJ.) MtHRCHAND f LaOHUKAM. 

60 I. C. 522 : 2 Lah. 106. 

—S. 109— /nsolveney— Appeal from i-rii^ina/ 
side—Leave to appeal to the Privy Council. 

Where the High Court jjasses an ortler under S. 8 
ot the Presidency lowns Insolvency .Act annulling its 
own prior order, the order ot the High Court is ap¬ 
pealable to the Privj Council and leave can l>e granteil 
under Cl. 39 of the Letters l-'atent if not under S. 109 
of the C.P Ojde. ( IRamesani and li^a/laee, J J.) OFEl* 

ciAL Assignee OK Kangoon t'. okmcial assig¬ 
nee OK Madras. 3a M. L. T. 57 CH C.) : 

22 L. W. 362 : A. I. R. i92i> Mad. 243. 

- --8. 109 —Appeal io Privy Council against 

order under S- 8 of the Presidency Towns Insolvency 
Act. 

b 120 (2; uf the (.!. P. Code was repealed 
by Act HI of 1909 with the result that all the portions 
of the Code applying to liie Original .Mcie of the High 
Court also apply to insolvency matters—this result 
being consistent with fS. 90 (t > of the Insolvency Act. 
Still it is doubtful whether the provisions of the C. P. 
Code, so made applicable include the Chapter relating 
to appeals to His Majesty in Council or should be 
confined to those relating to the procedure to be 
followed in the High Court. K^Pamesam and ll’allace, 

JJ.') Okkicial Assignee (ji Rangoon v. c>j kicial 
ASSIGNEE OK MADRAS. 22 L. \V. 362. 

-S. Appeal to the Privy Council isn d 

open Irom order direclin,^ linul decree to oe passed in 
accordance with the preliminary decree pas<eil hv the 
Privy Council. 

An order of the High Court passed on an application 
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to pass a final decree according to the preliminary 
decree of the Privy Council, or to transfer it to the 
sub-Court for passing a final decree, is not a final judg¬ 
ment within the meaning of b. 109 of the C. P. Code 
and therefore no appeal lies to the Privy Council from 
such order, buch order is also of course, not a final 
deciec. {A'rishnan and Odgers, / ) b. GaNGARaJU 
hAHADUR y. V. KaMACHANDRA DEO MaHA- 
RAJULUM. 20 L. W. 7u3: A. 1. R. 1925 Mad. 187 . 

-S. 109— Piiuzl order — Order of IIi^rh Court 

refusing to interfere in revision. 

An order of the High Court refusing to interfere in 
revision with the order of a Subordinate Court restor¬ 
ing to file a suit which bad been first disposed of upon 
an alleged compromise between the parties is not a 
“final order” within the meaning of S. 109 , C. p. 
Code. b. 105 , C. P, Code, does not apply to appeals to 
His Majesty m Council and does not supply a guide to 
the interpretation of the word “ final ” in S. 109 . 
(^Spencer, O. C.J. and Devadoss, J.) JOHN JOSEPH 
liKlTO V. bRITO. 46 M. L. J. 857 : 19 D. W. 4o8 • 

34 M.L X. 112: (1924) M. W. N. 380 :78 I. C. 838 : 

I. R. 1924 Mad. 701. 

-S. 109— granting a review. 

An Older granting a review is not a final order, and 
no leave to appeal to His Majesty can be granted from 
such in order. (Old/ield and Ramesam, JJ.) NaRa- 
VaNA IVER V. blYARl Bivi. 43 M. L. J. 0&9 : 

16 L.W. 623 ; (1922) M.W.N. 731 : 32 M. L. X. 98 : 

A. 1. R. 1923 Mad. 57. 

-——Ss. 109 and 110— order—Meaning of 

—Buit for dissolution of partnership and accounts. 

To find out whether an order is a “final order” with¬ 
in b. 109 , C. P. Code it is the effect of the order as 
determining the disputed right of a party not as 
forma.ly concluding the proceedings wliich must be 
regarded as decisive. Where a suit for dissolution of 
partnership and accounts was dismissed as barred by 
Innitation by the trial court but on appeal the High 
Cou.t reversed that decision and remanded the case 
for the passing of a preliminary decree. Held that 
the order of the High Court as it finally declared 
plainiirt’s right to an account, was a final order and 
was therefore appealable to the Privy Council. 
{Oldfield and Ramesa/n, JJ.) SaTHAPPA CHETfY v. 
bUERAiMANIAN CHETTV. 16 L. W. 718 : 

43 M. L. J. 7o8 : 71 I. C. 334 : 

31 :i. L. T. 385 (H. U.) : A. I. R. 1922 Mad. olO. 

— ■ S. 109 and 0. 45 , R. 3— Disciplinary htrisdic- 
tion—Order suspending vakil from praclicc—Leave to 
appeal. 

The High Court has no power to grant leave to 
appeal to the Privy Council in a case where an order 
is made ljy the court suspending a vakil from practice. 
4 Pat. L. J. 423 ; 39 M. 12 b ; 2 M. I. A, 428 Foil. 
^Belncabe, C. J., Coutts-Trotier, Kuniarasxvami 
Bastri^ Krishnan and Ramesam, J J.) E. KaGHAVA 
KKDDI. In the matter of. 43 M. L. J. 382 : 

31 M L. T. 173(H. C.): 

K 1922} M. W. N. 530 : 16 L. W. 328 : 

A. I. R. 1922 Mad. 440 (F. B.). 

■ ■ —S. 109— Appeal—If lies'^Tesi determining 

— Order granting review — Appeal. 

In deciding whether leave to appeal to the Privy 
Council should be granted, a court should be guided 
by the same principles as in deciding whether an 
appeal to the High Court If the same order had been 
passed by a Subordinate Court. Thus when the High 
Court grants an appliculion for re\iew it is only if 
any one of the three grounds referred to in O. 47 , K. 7 
exists that leave to appeal can be granted. {IViisir 
I/asan and Simpson, A.J.Csf) JOGMOHAN SiNGU 
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7?. Shko Mangal Singh. 90 i. C. 33S. 

— Sg. 109 and 110— fudgmcni. 

The decision of t!ie appellate court affirms the deci¬ 
sion of the court below if the decree is affirmed even 
though the appellate court may have reached the same 
conclusion on different ground®. ^Daniels a7id Lyle, 

A.J.Csd) Mahomed ali khan 7-. Ghazanfar 
AM Khan. 26 0. C. 277 : 70 I. C 283 : 

A. I. R. 1923 0”dh 49. 

■ S. 109— Final order, meaning of—Order de¬ 
termining the competency of a person to apply is not 
final order. 

An order to be final must finally determine the rights 
of the parties. An order which only determines the 
competency of an incorporated body as a judicial 
person, to apply for probate but does not determine 
whether it would be entitled to a grant of it if it 
applies is not final within S. 109 . {Lindcay, /. C. and 
Wazir Hasan, A. J.C.') SRI KRISHNA DAS v. BeNA- 
RES Hindu University. '' 60 I. C. 208 : 

23 d. C. 324. 

- S. 109 —Application for leave to appeal — Pro¬ 
late Proceedings—Opposite party recognising applicant 
to he proper party—High Court 7c>ill not enquire whe¬ 
ther applicant has any locus standi to appeal. 

The applicant filed a caveat in the Court of First 
Instance and the opposite party did not apply to have 
that caveat discharged. In other words, the opposite 
party recognized that the applicant was a proper party 
to the probate proceedings. The opposite party ap¬ 
pealed to High Court and he made the applicant party 
respondent to the appeal. The opposite party succeed¬ 
ing in appeal the applicant applied for leave to appeal 
to Privy Council, 

Held, the High Court was competent to enter upon 
the question whether the applicant had TiiWy locus 
standi to maintain the application. {Das and Adatni, 

JJ ) Gendamoni Debya V. RaOhunandan Singh. 

(1925) P. H. C. C. 837 : A.I.R. 1926 Pat. 712 (1). 

-Ss. 109 and 110— Final order — Substantial 

question of law — Co-decree holder allowed to foin as 
executing decree-holder. 

The High Court declined to interfere in revision 
with an order of the lower court allowing a co decree 
holder to join in executing the decree. On an appli¬ 
cation for leave to appeal to Hi.s Majesty in Council.- 
Held that the order of the High Court was not a final 
order determining the riglits of the parties in any 
matter in controversy betvveen the parties and that 
leave to appeal should be refused. {Miller, C. J. 
and Mullick, J.) PRAKASH CHANDRA SaRKAR v. 
BRINDABAN CHANDRA SaRKAR. 

4 U. P. X. R. (Pat.) 93 : 3 Pat. L. T, 781 
1922 P. H. C. C. 296 ; 67 1. C. 911 : 

A. I. R, 1922 Pat. 611. 
- S. 109— 'it case—Legal Practitiotiei — Refu¬ 
sal to enrol. 

An order of High Court refusing to enrol a person 
as legal practitioner comes under its disciplinary or 
administrative powers and no leave to appeal to His 
Majesty can be granted. 4 Pat. L.J, 42.3 Foil. {Miller, 
C. J. a7id Adami, /.) SUDHANSU BaLA HaZRA. In 
re, 1 Pat. 590 : 4 Pat. X. T. 229 : 70 I. C. 172 t 

A. I. R. 1922 Pat. 603. 

—S. 109— Applicability. 

An order made by the High Court after contest by 
both the parties, which decides one way or the other 
whether an order by a lower Court recording a com¬ 
promise agreement w'as'valid, order is not an order by 
consent, and therefore the case is a proper case in 
which to issue certificate as to the fitness of the case to 
be taken to the Privy Council. {Daavson Millet, 
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C.J. atid Adami, y.) KaI KiSHORE DaS v. KaM GU- 
]>AM Sahu. 3 P.L.J. 61: A. I. R. 1922 Pat. 256. 

-S. 109 - Fit rase — Cotistruction of statute. 

A decision upon the construction of a section of a 
Tenancy Act. incidentally affecting the right of those 
^vho have temiies subject to the Act. is not enough to 
entitle a High Court to grant special leave to appeal 
to His Majesty in Council under S. log of the Code. 
{Miller. C. /. and .Adatni, Jf) ^fR 1 TUNJOV 7 -. BaX- 
MUKUND. 2 Pat. I. T, 667 : 61 I. C. 663 : 

6 Pat. L. J. 125. 

-S. 109— Fitial order — Order of Suborditiaie 

Court distnissing a Partitioti suit—High Courfs order 
setting aside. 

An Older of the High Court setting a.side an order 
of the Subordinate Court clisinis.^ing a partition suit for 
default after preliminary decree has been passed is a 
final order within S. log. {.Miller, C. J. and Adami, 
/.) LaCHMINakaIN 7’. Bai. MUKUND. 

2 Pat. L. T. 155 : 60 I. C. 479 ; 6 Pat. L. J. 116. 

-S. 109 —Fitiol order — Order dismissing att 

appeal. 

No appeal lies from an order tlisniissing an appeal in 
default of the appellant’.s compliance with the rules of 
the Court as to the ccmpo.sition of the paper book in 
the case. {Miller, C.J.ondP.K. Mullick, J.) 

RaJendka Ki.shorf. 7 ' Kama Khya Narain 
Singh. 2 Pat. X. T. 112 : 5 P. x. J. 719 : 

60 I. C. 285 : 1921 P. H. C. C. 97. 

--S. 109— Ordinarily order of rcmatid is 

tnerely interloculory—But if decisive of a cardinal 
poifit 171 a sttil, it is *'fi/ial,*' 

Ordinarily an order of remand is merely an interlo 
cutory order ; but, that does not finally decide the 
question, and if the order in question has the effect of 
deciding finally the cardinal point in the suit, it must 
be held to be a final order from which leave to appeal 
should be gi-anted. Where the suit was an adminis¬ 
tration suit by a ^^ahomeda^ widow, and the defence 
thereto was that she had been validly divorced. 

Held that the main point in dispute between the 
parties was wliether the plaintiff had been legally 
divorced or not. The deci.sion on that point in defen¬ 
dants’ favour would put an end to the whole suit, and 
so the point was the cardinal point in the suit and an 
order of remand by the High Court, relating to the 
Point must be held to be a final order within S. joo, 
Civ. Pro. Code. 38 Mad. 309 ; 33 All. 391 ; 25 All. 629 ; 
15 Bom. 15 s ; 17 All. 112 ; 35 Cal. 618 Foil. {Robinsoti, 
C. /. and Bagt/ley, /.) Ma Ml zt. KaLENTHER 
AmmaL. 3 Bvr. X, J. 248 • 84 I. C. 519 : 

„ A I. R. 1925 Rang. 147. 

41, R, 17— Order of dist/tissal 
of appeal for default is t:ot appeal. 

Order, dismissing application for restoration of the 
appeal dismissed for default, is not a decree or final 
order passed in appeal nor an order passed in the 
exercise of the original civil juri.sdiction of the High 

Court and so no appeal lies to Privy Council from the 
Order 37 I. C 832 , Foil. {Youtig, Offg. C. J. and 
May Oung, /.) MaUNG Saw MYAING v. MG. Sein. 

2 Bir. X. J. 294 : 79 I. C. 604 : 

A. I R. 1934 Rang. 208. 

-S. 109 (a) and {h)—Final order—Order of 

reinatid—Appeal to His Majesty in Couticil. 

Semble. Where the High Court on appeal reverses 
the decision of the Court below and directs certain 
accounts to be taken not because his liability was es¬ 
tablished but for the purpose of determining his liabi- 
hty the order is a “final order” from which an appeal 
would lie to His Majesty in Council {Sir Lqzvrence 
Jenkins.) SaNYASI CHARAN MANDaL v. KRISHNA- 
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I)H.\N JIANERJI. 49 Cai. 500 ; 43 M. L. J. 41 ; 

16 L. W. 536 ; (1922) M. W. N. 364 : 
26 C. W. N. 954 : 35 C. L. J. 498 : L. R. 3 (P.C.) 133 : 

30 M. L. T. 228 : 20 A, L. J. 409 : 
24 Bom. L. R. 700 : 67 I. C. 124 : 49 I.A. 108 : 

A, I. R. 1922 P. C. 237 (P. C.). 
■S. 109 (a) and (c)— Onicr passed “<»// appeal" 
—Order of f/igh Courl in Rez tsion against an order 
acceptin!^ an award. 

The High ('ourt refused to interfere in revision under 
S, I 15 of the C. P. C'ode against an order of the I)t. 
Judge accepting an award, by an application for leave 
to appeal to Privy Council against the order of the 
High ('ourt, Ae/d that leave could not be granted as 
the order of the High ('ourt was not an order passed 
“on appeal” within S. 109 (< 2 ) of the (.^P. Code. Held 
also that leave should not be granted under clause 
as the policy of the law is to make ail decisions in 
arbitration cases final, {/.indsay^ J. and Kanhaiya Laf 

y.) suk.aJ Singh ? . phol Kum.ari. 

90 I. C, 904 23 A. L. J. 997. 

-S. 109 (a) —Final order—Interloentory order. 

The substantial portion of the order which the 
applicants complained of in their petition for leave to 
appeal to Mis Majesty in C\)uncil was really passed on 
the (*ivil Extraordinary application, hut it did not 
finally dispose of the rights of the parties and the suit 
was left at practically the <tage at which it was when 
filed 

Held, it cannot be '^aid that this is a final order 
within the meaning of S. 109 (a) or that it is a final 
judgment within the meaning of Cl. 39 of the Tetters 
Patent. (SAaA and Crump. //.) SHRINIWAS v. 

Hanmat. a. I. R. 1923 Bom. 39. 

-S. 109 (a) —Compromise not recorded and 

snit ordered to proceed as usual—Order is not "final." 

An order that an alleged compromise should not be 
recoriled and that the suit should proceed in the usual 
way is not a “final order”. 10 M. I. A. 340 Ref. 

Per Rankin. J .—Whether the character of finality 
can be rightly claimed in respect of an order must be 
determined with reference to the precise relation in 
which it stands to the proceeding before the Court. 13 
C. L. y. 90 Foil. i^Sandersen. C.J. and Rankin. J.') 
vSOURENnUA .N'AIH MUTER 8 M. TaRUBALA 
HaSSI. 29 C. W. N. 832 : A. I. R. 1926 Cal. 867. 

-S. 109 (a) —On appeal, meaning of. 

A decree of the High ('ourt dismissing an appeal 
with costs on the grouiul that it was out of time, after 
refusing an application under Limitation Act, S. 5 , is 
one ‘passed on appeal’. (Sanderson. C. J, and U’ood- 
raffe, y.) PROMOTHO NA I H KOY V. LEK. 

62 I. C. 216 : 33 C. L. J. 128. 
— —S. 109 (a) — .Ueaniu'^ of final order—Order 

of remand by kfigh Court—ff final order — Test. 

In a suit brought by the Plaintiffs under S. 92 for 
the removal of the defendants trom the otfice of exe¬ 
cutors appointed under a will, an^ it was contended 
that the Plaintiffs had iu> locus standi having no in¬ 
terest in the trust, and the High Court remanded the 
case for trial holding they had locus standi, the de¬ 
fendants applied for leave to sue to the Privy Council. 
It was contended that the order of the High Court 
was not a ‘final order’ within the meaning of S. I 09 (t 7 ). 
C. P Code. Held, on a reference to the Full Hench 
Sir Shadi Lai. C. J. Broadway and Harrison. J J .— 
Refusing application for leave to appeal under S. 107 
(< 2 ), C. P. Code—that the principle deduced from the 
judgment in Rahimbhoy Nahbhoy z/. S. .V. Turner (15 
Bom. 155 P. C.) Saiyad Muzhag Hussain v. Mnssam- 
mat Bodha Bibi, (17 All. 112 ) and Ramehand v. 
Gaverdkandhfis. 47 C. 918 is to the effect, that an 
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order comprising the decision of the High Court udo 
a cardinal issue in a suit and which while that decision 
stands cannot be disputed again is a final order fo 
purpose of appeal to Privy Council. Held, furthel 
that a matter of procedure can never be treated as ^ 
cardinal point in the suit and that an order of remand 
in this case is not a f nal order and the test of finality is 
whether the order as made finally disposes of the 
rights of the parties. 

Per Broadway. J. —It is the nature of the order 
sought to be appealed against that determines the 
right to appeal, and that an order is a final order, only 
if it puts an end to the litigation between the parties 
or disposes of substantially the matter in issue so as to 
leave merely subordinate matter for decision. {_Sir 
Shadi Lai. C. J. Broadway and Harrison. JJ\ 
Sultan Singh v. Murlidhar. 5 Lah 329 • 

80 I. C. 366 : 8 S. L. j'240 • 
A. I. R. 1924 Dah. 671 (F. B.) 

-S. 109 (a) to appeal to the Privy 

Council—Order of remand. 

Where the High Court in remanding a .suit merely 
decided that the plaintiffs had a locus statidi to in¬ 
stitute the suit under S. 92 , C. P. Code and directed 
the Court below to try the other issues. Held, that 
the order of the High Court was not a final order and 
leave to appeal to the Privy Council could not be 
granted. The test of finality is whether the order as 
made finally disposes of the rights of parties. Cases 
reviewed. (^Shadi Lai. C. J.. Broadway and Harri¬ 
son. JJ.^ Rai Bahadur Lala Sultan Singh v 
Lai. A MURLl Dhar. 5 L. 329 : 6 Lah. L. J. 240- 

A.I.E. 1924 Lah. 671. 

-S. 109 (a)— Final Order —Order refecting 

application to appeal as pauper is not final. 

Order rejecting an application to appeal as pauper 
is not a final order as it is even then open to the ap¬ 
plicant to file the appeal on payment of Court-fees. 
{/)aniels. J. C. and IVazir Hasan. A.J.C.') SUNDAR 
BaHU V. MahanOIE. 2 0. W. N. 393 : 88 I. C. 676 : 

A. I. R. 1926 Ovdh 648. 

— S. 109, Cl. (a) and (c)— Fit case—Leave to 
appeal to the Privy Counci ’—Order of remand—fVhen 
appealable. 

Ss. 97 and 705 of the C. P. Code do not regulate the 
right of appeal to His Majesty in Council, for an order 
which the Code declares to be final may yet be open 
to an appeal to His Majesty in Council, if the effect 
of the order is to negative the right of a party to con¬ 
tinue the suit. Such an order would have the effect 
of finally determining the rights of the parties. The 
nature of the order in each ca.se would determine 
whether it was final or interlocutory. If the order 
finally disposes of the rights of the parties, it ought to 
be treated as final order, but if it did not it is an in¬ 
terlocutory order from which no appeal could be en¬ 
tertained. Where the order in question did not finally 
determine the rights of the parties but merely disposed 
of a .subsidiary’ issue, the determination of which would 
require the continuation of the trial, held that if the 
suit ultimately failed on the merits an appeal to the 
Privy Council might become wholly unnecessary and 
that leave to appeal to the Privy Council could not be 
granted. To determine whether special leave should be 
given it must be borne in mind that what is contem¬ 
plated in S. J 09 (c) of the C.P.Code is a class of cases 
in which there may be involved questions of public 
importance, or which may be important precedents 
governing numerous other cases, or in which, while the 
right in dispute is not exactly measurable in money, it 
is of great public or private importance. Cases 
reviewed. {/Carthaiya Lai. J. C. and Dotal. A. C.) 
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Mahomed Karim Khan v. Sadiq Husain. 

0. L. J. 289 : 71 I. C. 339 ; A. I. R. 1924 Oudh 81. 

—- S. 109 (a) and (c)— Refusal to appoint a re- 

ceh'er does not come under < 9.109 —The contingency 
in cate receiver was appointed of tzvo receivers being 
appointed by different High Courts for the same Pro¬ 
perty and a conflict of Jurisdiction arising therefrom 
was held not to invite the application of S. 109 (^). 

In a mortgage deed, the mortgagee was given the 
light in the event of suit being filed, to apply for the 
appointment of a Receiver to take possession of the 
land and the deed provided that he might do that 
without any further consent on the part of the mort¬ 
gagor. Owing to certain complications due to other 
legal proceedings, the High Court on appeal refused 
to appoint a Receiver in the mortgage suit by the 
mortgagees. 

Held that this was not a final order within the mean¬ 
ing of S. 109 (<z) of C. P. Code. The appointment of 
a Receiver is in no way a matter which hnaily deter¬ 
mines the rights of the parties. Though but for the 
special complications which had arisen, upon an ap 
plication being made on the mortgage suit being filed 
the Court would have appointed a Receiver forthwith 
in this case, the matter is one entirely for the discre¬ 
tion of the Court and whichever way the Court decided 
it certainly does not finally determine any of the rights 
of the parties which have arisen out of the mortgage 
bond. The fact that a Receiver had already been ap 
pointed by another High Court and that therefore if 
another Receiver were appointed according to the 
mortgagee’s wishes there would apparently be conflict 
of jurisdiction between the two Courts and therefore 
a question would arise as to what was to be done in 
such contingency was held to he not in itself sufficient 
to require the exercise of jurisdiction under S. 109 (r). 
22 Cal 928 and 13 C. L J. 507 Ref. to. {^Dawson 
Miller^ C. J. and Roster^ /.) MaGNI Ram BUNGAR 
V. Sridhar CHOUDHURY. 6 P. L. T. 119 • 

82 I.C. 176 : A. I. R. 1925 Pat. 173. 

-S. 109 (c)— Rit case—Certificate umier — 

N-^ture. 

A certificate granted S. 109 (r) must show on its 
face that the discretion conferred by that section has 
in fact been exercised. {Lord Buckmastcr,) RaDHa- 
KRISHNA AYYAR V, SWAMINATHA AIYAR. 

40 M. L. J, 229 : 44 Mad. 298 : 48 I. A. 31 : 
19 A.L.J. 161 : 23 Bom. L. R. 718 : 25 C. W. N. 630 . 

33 C. L. J 277 : 13 L. W. 321 : 
29 M.L.T. 418 : 60 I.C- 85 : (1921) M.W.N. 119 (P.C.). 
“ ■ —S. 109 (c)— Order, meaning of — Rit case. 

The “order” is obviously intended to be not merely 
a final order and the expression is wide enough to in¬ 
clude any order. Where there is involved a matter 
of real importance, namely, as to whether the Court 
has jurisdiction to make an order, the case is a fit one 
for appeal to His.Majesty in Council under S 109 (^r). 
{Sanderson, C, J. and Richardson, J.') ShiVaPRa- 
SAD Singh v. Rani Prayag Kumari. 

26 C. W. N. 819 : 70 I. C. 519 : A. I. R. 1922 Cal. 130. 

---Sb. 109 (c) and 110 —Leave to appeal to His 

Majesty in Council — ^'Substantia/ question of law *'— 

Acknowledgment of debt. 

Where following other case previously decided, the 
High Court held that an acknowledgment of a debt 
was not given to supply evidence of such debt within 
the meaning of Art. i of Sch. I of the Stamp Act, it 
cannot be said that the case is of public or great pri¬ 
vate importance or such an important precedent as to 
justify the grant of leave to appeal to His Majesty in 
Council under S, 109 of the Civil Procedure Code. 
44 M. L. J. 217 , Foil. (.Schwabty C. J. and Raniesam, 
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/.) ANANTALAL DaMANI V. SURJIMUI.L MUKLI- 
DHAR CHaNDICK. 46 M. L. J. 239 : 19 L. W. 372 : 
34 M. L. T. 1 : (1924) M. W. N. 319 : 78 I. C. 165 ; 

A. I. R. 1924 Mad. 616. 

-S. 109 (c )—Rit case—Construction of agree¬ 
ment—Question affecting rights of considerable private 
importance. 

The construction of an agreement whicli would 
affect rights of great public or private importance is 
a matter regarding which leave to appeal to the Privy 
Council can be given under S. 109 (r). {Schzvabe, C. J. 
and Coleridge, /,) NaTTU KESAVA MUDALIARz/. 
U.S. GOVINDaCHARIAR. 46 M.L.J. 514; 18 L.W. 348: 
(1924)M.W.N. 3: 76 I.C. 811 : A.I.R. 1924 Mad. 231. 

- -Ss.l09 (c), 110 and 0. 45, R. 4— Substantial 

question of law—Different suits involving substantially 
same questions—Separate judgment in the first Court 
—Same judgment on appeals—Latter judgment- 

Two suits involving substantially the same questions 
were decided by distinct judgments in the first Court. 
There were two appeals to the High Court which 
were disposed of originally by one judgment. After¬ 
wards in one of the appeals a review petition was filed 
and eventually that appeal “was reheard on review- and 
another judgment was given which adopted the on- 
ginal judgment in appeal to the extent to which it still 
stood. On an application for leave to appeal to the 
Privy Council in the High Court in the latter case 
and for consolidation for the purpose of pecuniary 
valuation Held, that consolidation could not be 
ordered under O. 45 , R. 4 of the C. Pr. Code 
as the judgments which decided the suits were differ¬ 
ent in the first Court and on appeal. The fact that 
leave to appeal was given in the other case does not 
bring the latter case within the terms of S. 109 (z-) of 
the Code. 5 LC. 5^3 not followed. For leave to appeal 
to the Privy Council being granted under S. 109 (<r) 
of c:ode some substantial question of law of general 
importance must be involved in the case. 24 A. 174 ; 
30 M. 185 Ref. to. {Oldfield and fCrishnan, JJ.') 
B. RaJa RaJeSWARA SETHUPATHI alias MUTHU 
RaMALINGA SETUPATTI AVERGAL V. ARUNA- 
, CHALAM CHETTIAR. 44 M. L. J. 424 : 

73 I. c. 217 (2) ; A. I. R. 1923 Mad. 602 : 

, (c) and 110— Substantial question of 

law—Land tenure—Rorfeiture on alienation. 

The question whether the permanent tenures known 
as Karamkuri and Adimayavana in Malabar have the 
incident of forfeiture on alienation attached to them 
by custom is a substantial question of Jaw and one of 
general interest in Malabar sufficient to justify the 
grant of leave to appeal to the Privy Council even 
though the valuation is less than Rs. 10 , 000 . 45 Mad. 
394 Foil. {K’>ishnan and Venkatasubba Rao, fj.\ 
Zamorin ok Calicut z/. Kannan Nair. 

17 L, : 72 I C. 918 : A I. R. 1923 Mad. 443. 

-S.109 (c )—Substantial question of law-'What 

iS’-Costs of appeal to Privy Council-Order as to. 

S. 109 {c) of the Code of Civil Procedure, contem¬ 
plates a class of cases in which there may be involved 

questions of public importance, or which may be im¬ 
portant precedents governing numerous other cases, or, 
m which, while the right in dispute is not exactly 
measurable in money, it is of great public or private 
importance. Where the point in issue appears to be 
of general importance to the appellant but not of 
sufncient importance to the proposed respondent to 
w-arrant the High Court in putting him to the expense 
of an appeal to the higest tribunal, the High Court 

appeal to His Majesty in Council. 
Ihe High Court has no power, in granting leave to 
appeal, to impose a condition that the appellant 
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■=;houlci. in any event, pay al! the coPts; of the other 
party. C. Coutts-Trotter oud fCumara' 

szvami Sastri, /J.) R \ I,\ RaJFSWAKA .SftHUPATHI 

TlRt^NF.FLAKANTAM SfRVAI. 

44 M. L. J. 217 : 17 L W. 775 : ri923') M.W.N. 415 : 

32 M. L. T. (Ji. C.) 126 • 72 I. C. 250 : 

A.I.R. 1923 Mad. 232. 

— - ■ S. 109 iihstiintini on of Arre. 

To come witi.in S. 109 (c) C. V. Code, it must be 
shown tliai the clecisioit sought to be .appealed against 
might result in a precedent governing numerous other 
cases or decide.s a right of great public or piivate 
importance, rr I. C. 783 Ref. (^Oldfield and Sfonret-, 
//.) AF\GAPPA CHF'nA’ 7’. N'ACHIAPPAN 

43 M.L.J. 728 .• 16 L.W 517 : (1922) M.W.N. G83 : 
31 M.L T 335 : 69 I. C. 385 : A. I. R. 1923 Mad. 125. 

-S. 109(c )—f it case—Decree by nature not 

appcaloNc — A^o ecrtifieate for fitness can he granted. 

Where a decree passed l)y the High Court is such 
that had it been passed by <a Subordinate <-ourt no 
appeal would have lait\ to the High Court, no leave 
would be granted for an appeal to his Majesty in 
f.'ouncil against such a decree of the High Court. 
{^tVazir f '/asan and SinisoHs A. J. C'c) JaOMOHAN 
Singh -. shfo Manoai. Singh. 90 I. c. 332 : 

A. I. R. 1926 Oudh 17 (2). 

——S, 109 (c)— Ca^c must be of public or private 
importance or general interest—Diserciion should be 
sparingly used. 

Clause (r) of S.ioq, C.T’. Code was intended to meet 
special c:a«es. such, for «'xample, u.s those in which 
the point In dispute was iK)t measurable by money, 
though it might be of great public or private 
importance. To determine w'hether a case is of great 
public or private importance, though it is left entirely 
in the discretion of the Court is a judicial process, 
which could not be ircrformed witliout the special 
exercise of that discretion e\inced by the fitting 
certificate. The discretion thus vested in the Court, 
has been always very sparingly used. {.Kanhatya Laf 
J. C, and Dalai, A. J. C.) M.\HOMEr) KarIM 

Khan Mikza Saiuo Hus \in. 10 0. L. J. 289 : 

71 I. C. 339 : A. I. R. 1924 Oudh 81. 

-S. 109 (c )—Pit eas< — Applicability — A^o 

question of general interest. 

Where there is no question of general interest l)ut 
merely a question affecting the parties alone S, 109 
(f) C. P. Code is inapplicable. {A'anhaiya Lai and 
Daniels, A./.Cs.) SHANKAR P>AKSH SiNGH v. Udit 
NARAIN SlNGA. 61 I. C. 131 : 8 O.L. J. 1. 

■"■■■■ ■■—S. 109 (e )—Considerations goT'erning. 

Where the value involved in the case is very large 
and the decision of the High Court was based on 
findings of fact which reversed the findings of the 
Trial Court and the High Court acted on evidence 
which was not at all before the Trial Court and there 
was a question of procedure of a somewhat unusual 
character upon which a higher tribunal was likely to 
take a different view, the combined effect of these 
matters made the matter a fit one for certification 
under S. 109 (c), though the powers under the sub* 
section are to be used sparingly. {Afiller, C./. and 
Afullick, /.) Kao Hahadur Man Singh v . 
NawlaKHBATI. 5 Pat. L. T. 17 ; 75 I.C. 58 : 

2 Pat. I. K. 48 : A. I. E. 1924 Pat. 468. 

-s. 110. 

Aff Tm'ng or Reversing Judgment. 

Connected appeals, Suits and Cross Appeals. 

Decree or consent decree . 

Construction. 

Leave to appeal. 
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versing Judgment. 

Subatant’al question of law. 

Valuation, 

Aff Tming or Rovers'ng Judgment. 

-S. Affirming ijidgment-^Afo substantial 

question of law need be involved if there is a small 
variation by the appellate Court in the Icnuer Court's 
decree. 

Where the appellate Court increased the amount 
of maintenance payable to deft, from Rs. 800 to 
Rs. 1,200 a year and in other respects confirmed the 
lower Court’s decree. 

Held, for purpose.s of appeal to Privy Council no 
substantial question of law need be involved, as the 
lower Court’s decree was not * .afiirmed’ but ‘ varied 
by the appellate Court. ^Lord Dunedin.') Anna- 
PURKA Pai Ruprao. 51 Cal. 969 : 61 I. A 310. 

86 I. C. 604 : A. I. R. 1926 P. C. 60 (P.C.)' 

-S. 110- Affirming judgment—Modification 'of 

deere ' in favour of party seeking to appeal—Appeal 
directed agains tpart which was affirmed, 

A decree on a mortgage bond which was passed by 
the Court of first in.stance was affirmed in appeal with 
a modification as to the rate of interest : the mortgagor 
claimed a right to appeal to the Privy Council on the 
basis of this modification, but wanted to impeach the 
genuineness and validity of the mortgage deed, as to 
which both the Courts had concurred. 

the subjeclmiatter of the appeal not being 
the modification as regards interest, and there being an 
affirmance of the decree of the Court below on the 
question of the validity of the mortgage deed, the ap¬ 
plication for leave to appeal must fail. ^Mcars, C. /. 
and Daner/ee, /.) KaMAL NaTH v. DITHAL DaS. 

44 A. 200 : 20 A. L. J. 9 : L. R. 3 All. 83 • 
64 I. C. 916 : A. I. R. 1922 All. 89. 

—--S. 110— Affirming Judgment—Modification of 

First Court's decree is not affirmation, 

A decree of the High Court which modifies that of 
the Lower Court to whatsoe\er extent is not a decree 
of affirmance within S. no of the Code and the party 
prejudiced is entitled to the grant of leave to appeal 
lo the Privy Council. {Mears, C, J. and Gokul Pra¬ 
sad, J.) Rhagwan Singh Allahabad Bank, 

43 All. 220 : 19 A.L J. 3 : 64 I. C. 3 : 

2 U. P. L R (A.) 863. 
-S. 110— Affirming judgment — High Courts 

Variation of decree as to costs. 

Where the High Court^disinisses an appeal on the 
merits, but varies the I.ower Court’s decree as to 
costs, the decree is still one of affirmance and a party 
is not entitled to appeal to the Privy Council. ^San¬ 
derson, C. J. and Mooker/ee, /.) CHAITANYA 
Charan 7 '. Mohammed Yusuf. 34 c. L. J. 299 : 

66 I. C. 407 : A. I. R. 1922 Cal. 316 

■' -- S, 110— Affirming judgment — .Modification of 

Lower Court's decree with consent of Vakil for appel¬ 
lant. 

Where the High Court varied a decree of the 
Lower Court at the instance of the Vakil for all the 
appellants with the result that one of the appellants 
was benefited at the e.xpense of all the appellants and 
it was not suggested that the Vakil in making the 
application made any reservation as to the rights or 
position of the other appellants. Held, that the 
decree was a decree of affirmance. {^Sanderson, C./* 
and Richardson, /.) UMA CHARAN v. KaNAI LAL, 

66 I. C. 621 • 25 C. W. N, 776. 
■ —S. 110(3)— Affirming judgmefst-^Variation 

in decree regarding easts, 

A variation, not touching the merits of the case but 
relating only to costs, does not make the decree any- 
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revers ng Judgment. 

thing other than an affirming decree. ^Spencer and 
Krishnan, JJ VaDIVELU Amrjal v. KaJaRATNA 
MUDALIAR. 30 M. L. T. 337 ; 16 L. W, 262 : 

A. I. E. 1923 Mad. 30. 

-^-S, 110 —Affirmhig judgment—Substantial 

question of laxv. 

In the case of an affirming judgment, leave to ap¬ 
peal to the Privy Council can be granted only if there 
is a substantial question of law, i.c.^ a question of law 
in respect of w hich there may be a difference of opi¬ 
nion i^Baker^ J. C. and Pridcaux, A. J. C.) NaGAR- 
MAL V. ABDUI. KaHMaN. 89 I. C. 941. 

- 1 -S. 110 — Affitmi7ig iudgmcnt-Decfee is 'ofjir- 

Med* though the decision is based on different grounds. 

Where the High Court in dismissing an appeal pro¬ 
ceeded, in some respects, on grounds different from 
those adopted by the Trial Court, the decision of the 
High Court amounts to an affirmation of the decree of 
the First Court w’lthin the meaning of S. no, 24 O.C. 
164 Foil. (Dalai. J. C. and AUave. A. J. C.) Md. 

Sher Khan v. Mt. Kam.al-un-Nissa. 83 I. c. 90 : 

A. I. R. 1925 Oudh 219. 

-S- 110— Affirtning judgment. 

It is enough for the purpose of S. 110 of the Code, 
for the High Court in order “to aftirin the decision 
of the Court below” to affirm the decree of the Trial 
Court, even though on grounds quite different from 
those of the trial Court. (lianhaiya fal and Daniels. 

y. Cs.') Ahmad Mirza Beg v. Abadi Begum, 

63 I. C. 292 : 24 0. C. 164 (1). 

-S. 110 —Affirming jiidgmetit—What is — 

Findings reversed — Effect. 

In an appeal the High Court though it affirmed the 
decision of the Court below, reversed many of the 
findings arrived at by the trial Court. Held even in 
the absence of concurrent findings, the decision of the 
High Court is not affirming decision for the purposes 
of S. no, C. P. Code, It is not necessary that a judg¬ 
ment of affirmance should be based upon precisely the 
same reason as those given by the Court below. The 
term “decision” in the section means only the decree 
or order passed and not the reasons therefor. (Miller. 

C. J and Munich. /.) RaO BaHADUR Man SlNGH 
V. NaWLAKHBATI. 5 Pat. L. T. 17 : 75 I. C. 58 : 

_ 2 Pat I.R. 48 : A.I.R. 1924 Pat. 468. 

--—S. 110 —Affirtning judgnient. 

The word decision means the decision of the suit by 
the Court. It is not necessary that the appellate Court 
should also affirm the grounds*of fact upon which the 
judgment was based. It is immaterial that appellate 
Court comes to a different conclusion on the question 
of fact. (Robinson. C. J. and Macgregor, J.') SEN 
b. N. V. ABDUL Aziz Tar Md. 1 Brr. L. J. 216 : 

11 L.B.R. 410 : A.I.E. 1923 Rang. 55. 
Connected Appeals—Suits and Cross Appeals. 

T lie and 0. 45, R. 4— Connected suits — 

Privy Council appeals — Certificate. 

• two connected suits the points are identi¬ 

cal but one only exceeds Rs. 10,000 in value and is 
certified as fit for appeal to the Privy Council, the 
other suit should also be similarly certified though its 
!“5^®ct-matter is less than Rs. 10,000 in value. 
shears. C. J. and Gokul Prasad. J.') BhaGWAN 
bINGH V. BhawaNI Das. 43 All. 223 : 

18 A. L. J. 1119 : 59 I. c. 794 : 2 U.P.L.R. (A.) 411. 

Construction. 

~ ^S. Wii—Construction—Section need not be 

"Widely construed. 

mischief can arise from not allow'ing a very 
wide construction of S. 110 because such cases, if 
worthy of being tried by a higher tribunal, can always 

Q. D.—VOL. I—57 


C. P. CODE (V OF 1908), S. 110—Leave to appeal. 

be dealt with under sub-section (r) of S. 109 . (Lord 
Dunedin.) UDOV CHAND PANNALAL v. V. E. GuZ- 
DAR & Co. 49 M. L. J. 20 : .')2 Cal. 660 : 

52 I. A. 207 : 27 Bom. L. R. 867 : 88 I. C. 445 : 

41 C. L. J. 623 : 22 L. W. 255 ; 
A. I. R. 1926 P. C. 169 (P. C.). 

Decree or Consent Decree. 

-S. 110— Decree or consent decree — Consent 

order. 

An order of the High Court passed after contest as 
to whethei an order recording a compromise is valid, 
is not a consent order and if it otherwise complies 
with the requirements of law forms a fit subject for 
appeal to llis Majesty in Council. (Miller. C.J. and 
Adami.J.) RaJ KiSHORE DaS v. Ram GhulaM 
SaHU. 6 Pat. L. J. 171 : 62 I. C. 235 : 

1921 P. H. C. C. 193. 
Leave to Appeal. 

~ ^ HO Leave to appeal—Petitiofter prayitig 

leave in rxspect of decision involving a claim of 
Bs. 3,900 —Petition cannot be granted. 

A dispute arising out of a contract of sale was re¬ 
ferred to arbitrators ; the arbitrators were unable to 
agree and ex parte awards were made, one in favour of 
the petitioner for Rs. 8 i,ooo odd, the other in favour 
of the respondents for Ks. 3,900 odd. Subsequently 
the High C:ourt on application of the respondents, set 
aside the award in favour of the petitioner. The peti¬ 
tioner then raised a suit to sot aside the award in 
favour of the respondents. The High Court in its 
original jjjrisdiction set it aside, but on appeal the 
Appeal Court reversed and dismissed the suit. The ' 
petitioner applied for leave to appeal, but this was re- 
I fused upon the ground that the sum involved was 
neither directly nor indirectly of the value of 
Ks. 10 , 000 . 

Held : that the case neither fell within para. 1 nor 
para. 2 of S. no and that the petition was rightly re- 

Ldoychand Pannalal 
V. P. E. GuzDaR & Co. 49 M.L.J. 20 :22 L.W. 266 • 

62 Cal. 650 : 62 I. A. 207 : 27 Bom. L. R. 867 • 

88 I. C. 445 : 41 C. L. J. 623 • 

A. I. R. 1925 P. C. 159 : (P. C.). 

-- S. IIO—Leave to appeal—Discretion — Exer¬ 
cise of. 


Where leave to appeal is granted the certifica 
granting leave should show on its face, that di'cretic 

of the Court was invoked and exercised. (Z,ord Buc. 

master.) MaHaRaJ BaHADUR SINGH v. BaLCHAN 
ChOWDHURY. 26 C. W. N. 770 ; 6 Pat. L J 163 
2 P L. T. 132 ; (1921) M. W. N. 87 : 62 I. C.' 320 

_« ^ 13 L. W.365 (P. C.; 

5 * 110 Leave to appeal — Grou7ids—^Point nc 
allowed to be raised for the first time in second aPPea 
— Appeal. ^ 

In a second appeal arising out of a suit for soecifi. 
performance filed on the last day of limitation a poin 
was for the first time raised in the High Court tha 
specific performance ought not to be granted as then 
was extraordinary delay in filing the suit and also be 
cause damages had been alternatively asked for The 
Court refused the point to be raised at that late stage 
Held, the question of procedure involved was not a 

fXL His Majesty in Council. 

Singh v. Kauleshwer Singh. 76 i. c. 616 • 

——_R nrv r ^ All. 463 ! 

b Wi^Leave to appeal—Decree of High 

Court Partly affirming and partly reversing decree of 
j lower Court. fi c ree of 

I When a portion of the decree of the High Court 
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was in reversal of the decree of the lower Court and in 
favour of the applicant for leave to appeal to His 
Majesty in CJouncil, and the remaining portion of the 
decree was in confirmation of the decree of the lower 
t'ourt and against the applicant for leave, he is not 
entitled to leave as a matter of right under 110 , C. 

P. ('ode. 8 C. \V. N. 294 : 20 A. L. J. 9 Kef. {Mcars. 

(\ /. an.i lianeriee, /.) ( HANDER SRKHAK MT. 

Amir Pkoum. 66 I. C. 721 ; 

A. I. R- 1922 All. 243 (2). 

-S. 110—/-cv/rr to appeal — Sait for ileclaration 

7 vitliou/ cotfieifnenttal relief—Value gtven iu plaint tor 
jurisdietiou must he held to Ik' market 7 -alue and svhere 
defendant applies for leai'e to appeal to Pri' y Couneil 
plaintiff rannvt s^o hehind the plaint and slum' 7 'alne is 
le^s than Rs. 10 , 000 . 

On an application by the defendant for leave to ap¬ 
peal to the Privy Council against the appellate decree 
in a suit where the suit was for declaration without 
consequential relief falling unrler Sch. II, cl. 17 of 
the C'ourt-Fees .Act, the value given in the plaint for 
purp(>>es of jurisdiction must be held to be the market 
value of the subject-matter of the suit, and where it 
has been stated to be Ks. 10.000 the defendant having 
accepted the valuation so given, it is not open to the 
plaintiff to show that the value of the subject matter ] 
is less than Ks. 10 , 000 . {Ramesam and Venkatasubha 
Rao, y/.) RaTTAVYA V. A. liKAHMAYVA. 

49 M. L. J. 309 : A. I. R. 1925 Mad. 1223. 

-S. 110— /.eare to appeal^Execution—Further 

applications time barred. 

Where further applications for execution were time 
barred and the sum realised in execution as to which 
there was dispute between joint decree holders was 
onlv 1^00 though the unsatisfierl balance under the 
<lecree executed was Ks. 10,000 hcld^ leave could 
not be granted to appeal to His Majesty. {Dawson 
Miller, C . /. and Mullick, /.) FRAKASH CHANDRA 
SaRKAR r. BKINDABAN CH SaRKAR. 

3 P. L. T. 781 : 1922 P. H. C. C. 296 : 

A. I. R. 1922 Pat. 611. 

-S. 110— Aea''e to appeal — Defendant not tak¬ 
ing interest in the proceedings. 

Where a defendant does not take intt*rest in the 
prosecution of the suit and leaves it entirely to his 
co-defendant he cannot separately prefer an appeal to 
His Maje-sty in (Council. {Miller, C. J. and Adami, 

y.) Niraran Chandra r-. Pkatap Udai Nath 
Saha. 2 Pat. I. T. 173 : 60 I. C. 600 : 

1921 P. H. C. C. 129. 

-^S. 110— Leave to appeal — Similar decree iu 

hath Lenver Courts — Value less than Rs. lo.ooo. 

If the value is less than Ks. 10,000 and the would-be 
appellant to His Majesty in Council has lost his case 
in both the Lower Courts he cannot, except in very ex¬ 
ceptional cases, get a certificate though a substantial 
question of law is involved. {Robinson, C J> and 
Maegregor, /.) ALIBHAI MahOMED 7 -. B. I. S. N. 
Co. 62 I.C. 71 : 10 L. B. B. 307. 

Substantial question of law. 

-S. 110— Substantial question of laiv — Sale 

7viih option to re-purchase—Mortgage by conditional 
sale. 

Where broad general principles applicable to a case 
have already been subjected to much discussion and 
analysis and there is no difficulty in ascertaining what 
are the principles, but the difficulty arises in their 
application, the difficulty of application is not a 
matter which can come under the words “ sub¬ 
stantial question of law” in S. iio, C. P. Code. Thus 
the High Court refused to grant leave to appeal to the 
Privy Council in a case where the question was whe* 


C. P. CODE (V OF 1908), S. 110—Substantial question 

of law. 

ther a transaction amounted to a mortgage by condi 
tional sale or a sale with an option for re purchase 
{Mears, C. J. and Piggott, J.) BISHAMBHAR NaTH 
V. MD UbaIDULLAH. 46 A. 227 : I. R. 6 A. 168 • 

79 I. C. 213 : A, I. R. 1924 All. 669* 

-S. 110 —Substantial question of law-^Abate¬ 
ment. 

In a suit for possession by a Hindu widow the de¬ 
fendant pleaded that the suit was not maintainable 
in as much as a pievious suit by the predecessoMn-in- 
terest of the plaintiff had abated under O. 22 , R. 9 
of the ("ivil Procedure Code and that the plaintiff hav¬ 
ing adopted a son during the pendency of the suit she 
was not competent to continue it v itheut bringing the 
adopted son on record. The High Court held that the 
previous suit had not abated and that in view of an 
agreement between the widow and the father of the 
adopted boy by vesting the management of the estate 
of the widow during the minority of the boy the widow 
could continue the suit in her own name. Helds that 
the decision involved no .substantial question of law of 
general importance within the meaning of the S. 110 of 
the Civil Procedure C\)de and leave to appeal to His 
Majesty in Council should not be granted. i^Mears^ C. 
y. and Piggotts J.) BU ALT KHAN V. KaNI SuJaN 
KUAR. 45 A. 667 : 21 A. L. J. 665 : 76 I. C. 100 : 

L. R. 4 A. 298 : A. I. B. 1924 AIL 66. 
-S. 110 —Substantial question of law. 

To justify the grant of a certificate for leave to 
appeal to the Privy Council a substantial question of 
law must be involved in the case, i.e., question of law 
in respect of which there is a difference of opinion. 
{Mears, C, J. and Bancrti, J.) PaRSHOTTAM 8 aRAN 
V. Hargu Lal. 43 All. 513 : 63 I. C 837 : 

19 A. L. J. 462. 

■—S. 110 (3) —Substantial question of law — 
Discretionary matter — Practice. 

The question of rightful or wrongful exercise of its 
discretion by the High Court does not involve any 
substantial question of law within S. 110 ( 3 ) of the 
Civil Procedure Code. 'The High Court declined to 
grant a certificate for leave to appeal to the Privy 
Council, where the only appeal which the appellant 
could make wou’d be to ask the Privy Council to hold 
that the High Court had wrongly exercised its dis¬ 
cretion in refusing to grant leave, under cl. 12 of the 
Letters Patent, to file an additional statement. {Mac- 
leod, C. J. and Shah, J.) GOVINDLAL BaNSILAL 
BaNSII.AL MOTILAL. 46 Bom. 249 : 

24 Bom. L. R. 196: A. I. R. 1922 Bom. 11. 

-S. 110 (c )—Subsiantial question of law—Fit 

ease must be dear. 

Where from the record it is not clear whether resump* 
tions by several strangers were for exactly the same 
grounds as those in suit, the case does not involve 
questions of wide public importance, {Sanderson, C. 
J. and Chose, J.) BHUPENDRA NaRAYAN SINGHv. 
NURPUT Singh. 27 C.W.N. 204: A.I.R. 1923 Cal. 461* 
.. s. 110 (3) — Substantial question of law — 
Decree of High Court dismissing appeal, yet varying 
decree of lower Court — Effect. 

Where the High Conrt dismissed an appeal with 
costs, but yet made one substantial variation which 
amounted to overruling the decision of the lower Court 
on that point, it cannot be held there was an affirm¬ 
ance of the decision of the Court below. Hence a 
substantial question of law was not necessary for 
appealing to the Privy Council. {Sanderson, C. J. and 
Richardson, /.) NAGENDRABALA DaSI v. DINA- 
NATH. 26 C. W. N. 661 : 70 I, C. 938 : 

A. I. B. 1928 Cal, 251. 


902 


901 CIVIL, CRIMINAL & REVENUE 


C. P- CODE (V OF 1908), S. 110—Substantial ques¬ 
tion of law. 

” S. llO Substantial question of law—JLaches 
in filing paper book. 

Where the only question for the Judicial. Committee 
was whether the High C ourt was right in dismissing 
the appeal on the ground that the appellant was guilty 
of laches in filing the paper book of his appeal, there 
is no substantial question of law. Xsanderson, C. /. 
and Mookeriee, M.4RIUM BeGUM v. BaNKU 

BEHARY^BOSE. 62 I. C. 205 (l) : 83 C. L J. 131. 

" " '110 Substantial question of law — f^ues'. 
tion of custom depending on evidence. 

When the C.ourts in India have held that a custom of 
pre-emption claimed in a suit had been established by 
overwhelming evidence and there was not a single in¬ 
stance where a claim of pre eniption had not been 
allowed, there is no substantial question of law justify¬ 
ing the grant of leave to appeal to the Privy Council. 
{Abdul Raoof and Campbell, JJ.) GOKAL CHAND 
V. SaNWaL Das. o lah. 260 : 6 Lah. L. J. 180 : 

78 I- C 417 : A. I. R. 1924 Lah. 473. 

' 8 . HO— S ubstantial question of la’tv^^T'ime 

to make up Court-fee. 

The Court has discretion to grant or refuse to grant 
time for making up deficient Court fee, and whether a 
Court has used proper discretion in a particular case is 
a substantial question of law. {Shadi Lai, C. J. and 
Moti Sagar, J.) SaGAR t:HAND v. DEWaT RaM. 

63 I. C. 222 (1) (L.). 

--— 8 - HO (3) —Substantial question of law. 

What the last clause of S. i lo, C. P. Code, requires 
is substantial questions of law and not mere question of 
law. i Spencer and Krisknan, JJ.^ VaDIVELU 
Ammal V. RaJaratna MUDALIAR. 

30 M.L.T. 337 : 16 L.W. 262 : A.I.R. 1923 Mad. 30. 
-^S. W^Substantial question of law—Evi¬ 
dence necessary to Prove custom. 

1 he question w hether the evidence produced in a 
case to establish a custom is sufficient to prove it is a 
question of law, but not a substantial question of law 
within the meaning of S. /lo, C. P. Code. {Baker, 

/. c.) Jageshwar TUKARAM V. Pandurang. 

90 I. C. 270. 

S. 110 —Substantial question of law—Question 
on which there is difference of opinion. 

In order to justify the grant of a certificate for leave 
to appeal to His Majesty in Council, the High Court 
must be satisfied that a substantial question of law is 
involved in the case ; that is to say, a question of law 
in respect of which there may be a difference of opi¬ 
nion. 43 All. 513 Kef {Baker, J. C. and Prideaux, 

J- C.) Nagurmul v. Abdul Rahman. 

89 I. C. 941 : A. I, R. 1926 Nag. 5. 

' 8 s. 110 and 109 (c) — Substantial question of 
■law—Question of general importance. 

In order to obtain leave to appeal to the Privy 
Council where the valuation is not above Rs to ,000 
application must show' that the questions involved are 
generally important in the way that the decision of 
them will affect a large number of persons. {Batten, 

y. C.) Mohanlal Balbhadra V. bissesardas. 

73 I. C. 221 : A. I. R. 1923 Nag. 272. 

S. HO —Substantial question of law — IVhe- 
ther prior mortgagee in possession can apply under 
O, 21 , R, 89 and whether P. P. Act, S. 72 (t/) applies 
to such sale —C. P. Code, O. 21 . R. 89 —Z*. P. Act, 
v* 72 {b). 

Whether a prior mortgagee in possession can apply 
under 0 , 21 , R. 89 to set aside a sale where such a sale 
has taken place in pursuance of a decree obtained by 
•u subsequent mortgagee of a simple mortgage in a 
•swt to which the prior mortgagee was not a party and 


C P. CODE (V OF 1908). S. HO—Substantial ques¬ 
tion of law. 

whether cl. {b) of S, 72 , T. P. Act, applies to such a 
sale are substantial questions of law within the mean¬ 
ing of S. 110 , C.P. Code, (pyazir Hasan and Simpsmi, 
A. J. Cs.) Jagannath Singh 7 /. Jag Jewan Das. 

2 0. W. N. 860 : A. I. R 1926 Oudh 17 O). 

-S. 110— ’Substantial question of law — Decree 

transferred for execution—Application for substitution 
made to second Court—Whether application is accord¬ 
ing to lato is a substantial question of law within 
S. 110 . 

The question, whether an application made for sub¬ 
stitution to a Court to which execution is transferred 
is according to law, is a substantial question of law 
within S. I ro. {Dalai, J. C. and A/isra, A. J. C.) 

Jang Bahadur v. Bank oe Upper India. 

88 I. C. 562 ; A. I. R. 1926 Oudh 728. 

-- 8 . Ho — Substantial guesfiott of law — General 

interest—Leave to appeal to His Ma/esty in Council. 

Where owing to the faulty procedure of the Board 
of Revenue a specific property belonging to a disquali¬ 
fied proprietor was not taken over under management 
by the Court of Wards and the ward gave a mortgage 
of that property and the High Court having held that 
the ward was incompetent to contract under S. ii of 
the Indian Contract Act and the presumption under 
S. 15 of the Courts of Wards Act fill of 1899 ) 
(Local) was unrebultable the questions involved in the 
appeal, though raising questions of law, were not sub¬ 
stantial in the sense that they may be debatable, of 
general interest, on without previous decisions of the 
Privy Council to guide Indian Courts so as to justify 
grant of a certificate. 30 C. 539 and 26 O. C. 223 
Ref. to. {Dalai, J.C. and Heave, A. J. C.) LaLa 

Hari Kishun Das t'. ch. Mohammad Safi Jan. 

1 0. W. N. 608 . 80 I. C. 409 ; 28 0. C. 34 : 

A. I. R. 1925 Oudh 645. 

S. 110— Substantial question of law-L^ega- 
tees attesting the Will-Question as to their intention 
IS not a substantial one of question. 

The question whether the legatees signing the will as 
witnesses did not intend to attest the will is not a 
substantial question of law. {Daniels, J. C. and 
Wazir Hasan, A ./. C ) ShJAM SundaR SinGH v . 
Jagannath Singh. 88 I. c. 579 : 

2 0. W. N. 394 : A. I. R. 1926 Oudh 641. 

8 . 110— Substantial question of law — Inter¬ 
pretation of document may amount to. 

The interpretation of a document may amount to a 
substantial question of law but that depends on the 
circumstances of every document. {Dalai, J. C. and 
Heave, A. J. C.) Md. SheR KHAN v. MT. KamaL- 
UN-NisSa, 83 I. C. 90 : A. I. R. 1926 Oudh 219. 

; S. HO (2) - Substantial question of law — 

Construction of deed. 

Mere questions of construction of particular docu¬ 
ments cannot be treated as questions of general impor¬ 
tance or substantial question of law within the mean- 
ing of S. 110 . {ICanJiaiya Lai, J.C. and Simpson, A. 

J.C.) Sarsuti Prasad v. muhshi Ehtisham 
25 O. C. 349.73 I. C. 407 : A. I. R. 19"'2 Oudh 2l4. 

"T - 8 . HO— Substantial question of law—Exer¬ 
cise of discretion in S. 90 of Evidence Act. 

The exercise of discreton under S; 90 of the Evidence 
Act is not a substantial question of law within the 
meaning of S. 110 of the Code. {Kankaiya Lai and 
Daniels, A. J.Cs.} ShaNKAR BaKSH SinGH v . Udit 
Narain Singh. 611, c. 131: 8 0 . L j. 1 . 

S. 110 — Substantial question of law—Issue 
given up re-opened. 

Where an issue given up iff the trial Court is allowed 
to be re-opened in appeal and fresh evidence let in. 
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tion of law. 

tl)e propriet}- of t)ie satnt-i> not a snhstantial question 
nf lavs' within tlie nvehning of S.i 10 . < C.J nud 

.Uia’/rcA-. /.) [{AH^.'\ 1 * 1 :R MaN S 1 NC;h T'. NaW- 

I-AKHIMTI. 5 Pat. L. T. 17 : 7o I. C. 88 : 

2 Pat L. R: 48 A. I. R. 1924 Pat. 468. 

■ S. 110 - Sr/'>s/(7»hfi/ f/!!t of ln7o — Sd'e- 

till dciisioirs <'f Coitrf—^f /n'^'. 

There iias been a number of-ca'^es beginning in the 
year iS 6 S and going down to ti»e year 1913 all to the 
same effect. tjamel)-, that the claims for malikana- 
being claims in respect of ‘an interest in land did be- 
^on»e barred absolutely by limitation under the pro¬ 
visions of tlie stat-.ite before the Act of 187 f and that 
the .''tatut( ' of 1871 and 1877 tlid not have the effect 
and could not has e the etfect of reviving the claim 
which had .ilready become barred, field, that owing 
tv> this long c«)nsen.'*as of Opinion on the question the 
High Court would not treat it as a substantial question 
law remaining to be determined but should refuse 
che present application for leave to appeal to the Privy 
Council on the ground that there is no substantial 
question of law. and if the appellant wished to have 
this question brought before their I.ord'*hips of the 
Privy Council he would have to make a special 
application to tliat effect. {^Miller, C.J. and fCuhbant 
Sahay, J.) HaHU KaMNIRANJAN CHAUDHUKY z/. 
BATtir (iOMARDHAN THAKUH, 1 Pat. I. R. 314 : 

‘ A. I. R 1924 Pat. 271 (l). 

-- S. 110— Siil>s/'i}:t:(7l /ncsli'ffi of lotv. 

The power of co-heirs in re.spect of alienation of 
joint iuui undivided propetty is well settled and is not 
a question of general importance. For the grant of 
special leave the rjuestion involved must be not merely 
substantial but nmst be’of great public or private im* 
portance winch did not e.xi-^t in tlie case. 27 A. 174 , 
6 Tb 403 . 30 . Mad. 843 foil. {Rodiuson, C.J. audAfae- 
^yeg'or,' J.) MaUNG Th\\ K :. A. I,. A. K. C:hETTY 
Firm. 1 Bur. L.J. 62 : 11 L-. B. R. 335 .• 68 I. C. 690 : 

A. I. R. 1923 Rang. 71. 

* '• Valuation. 

—^-S. no— ValjKitiO)! — Annitity. 

8 . 110 of the Code of (‘ivil Procedure applies to the 
value of an annuity tvhich is sought to be recovered, 
not the value of the property upon which that annuity 
i4 charged. (Lord Aikivson.^ MiR/A ABID HUS 
.SAiJN Khan ?■. Ahmad Hussain. 45 M. L. J. 253 
(1923) M. W. N. 590 : 26 0. C. 216 ; 33 M. L. T. 232 

10 0. L. J. 288 ; 9 0. & A. L. R. 484 
28 C. W. N. 289 ; 75 I. C. 502 (1) : 18 L. W. 146 : 

A. I. R. 1923 P. C. 102 (P. C-).' 

—- S. 110— V( 2 ltialion — F>itn7C interest. 

Where in a suit for sale on a mortgage the plaintiff 
claimed Ks. 9.300 with interest peiuling the suit and 
the plaintiff got a decree for more than 10,000 rupees; 
the case satisfies the requirements of S. 110 C.I\(-ode. 
as regards the valuation.(/l/cfl/ r, C.J. atid Piggott, J.') 

GaJadhar Mahton V. Ambika Prasad Tiwari. 

45 A. 133 ; 69 I. G. 645 (1) : 20 A. L. J. 903 : 

A. I. R. 1923 All. 78. 

'■ S. 110— Valuatibii — I'o/ue in partnership 
suits is calculated on the appellant's share and on the 
luhole property. ' ' 

On principle it can make no difference on the point 
of valuation for purposes of appeal to Privy Council 
whether a suit is a partition'suit or a partnership suit. 
It is the value of the appellant’s share and not the 
whole of the property tlhkt determines the value of the 
subject-matter. {Skah\ A. C. J and Kincaid, y.) 

Nariman Rustamji Mehta v. Hasham ismayal. 
■49 Bom. 149: 26 B.I.Ri'mi’: A.I.R. 1925 Bom. 137. 
- - -S. 110-Vahia^ibn, ' \ 
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Plaintiff sued for posse.ssion of two houses and lor 
an injunction restraining defendant from using a well 
and compound. He was nwar<led possession of one 
hou.'ie and a portion of the other and he got a decree 
jointly with ilefendant for the user of the well and the 
compound. The relief with respect to the house was 
valued at Rs. 5 , 000 . Though the value of the well and 
compound was more than Rs. 5,000 plaintiff’s share 
in them was below 5,000 in value. On an applica¬ 
tion by the plaintiff for leave to appeal to the Privy 
Council, held, that for purposes of S. i ro, C.P. Code 
the value of the subject-matter yas in excess of Rs- 
10,000 and leave should therefore be granted. {Afae- 
leod\ C. J. and Pau'cett, J.') AI’PAYA PaDDaYA v- 
Pakham Gowda. 25 Bom: L R 77 I 

72 I. C. 127 : A. I. R. 1923 Bom. ne! 

---S. 110— Valiiation—Decree for more than- 

/\s. \o.ooo •-Value of the property ini'oh'ed less. ; 

The High Court re\ersed the decree of the trial' 
c:ourt and granted a declaratioti that the deed in ques¬ 
tion was void, and that the plaintiff was entitled to the 
possession of the properiy mentioned in the deed. 
//<•/</. it is not neces.'^ary for the purpose of an ap¬ 
plication for leave to appeal to His Majest}* to inquire 
into the question a.s to whether the property actually 
handed over to deft, applicant is worth Rs. 10.000 or 
not if whatever the value of that property may be,it is 
clear that the whole of the property as to which the 
question arose in the appeal and in respect of which the 
decree has been pas.sed in High Court is worth more 
than Rs. 10 , 000 . {Shah atid Crump, J J.) PyaRI 
Rilil Hasanali.i. A. I. R. 1923 Bom. 59. 

-S. 110— Valnation—Proeccditigs under the 

Bombay Petit Act. 

Plffs. sought to eject their tenant in order that they 
might occupy the premises themselves while thetenant 
sought the protection of the Bombay Rent Act. The 
monthly rent of the premises was Rs. 275 and Capital¬ 
ised at 20 years, the purchase value of the property 
would be over Rs 10 . 000 . The pjff. got a decree 
and deft, applied for leave to appeal to the Privy 
Council. Held, that the decree involved directly a 
clainr or question to or respecting property over 
Rs. 10,000 and leave to appeal must be granted. (A/or- 
lecd, C.J and Coya/ee.J.) KaSTURBHAI Z‘. HIRaLAL.’ 
24 Eom.L R. 3.>0: 67 I.C. 938: A.I.R. 1923 Bom. 23(1), 
-*——S. HO — Valuatiofi—Ifasement 

Where the subject-matter of a suit is an easement,' 
the value of which is less than Rs. 10 , 000 , there is no* 
right of appeal to the I’rivy Council although the ease¬ 
ment affects property worth over Rs. 10 , 000 . {Afacleod, 
C. J. and Fawcett, J.) MaNII Ab JUGALDAS v, 
I3ANUBAI FramJI. 63 I. C. 688 : 23 Bom. L. R. 874. 

-S. 110— Valuation — Snbfcct'tnatter in a suit 

to recov er enhauecd rent of occuPaucy holding is not tkc' 
holding but ou/y the plaintiff's claim to enhanced resit. 

In a suit for recovery of rent at an enhanced rate 
under 8 . 30 of the Bengal Tenancy Act as well as for 
additional rent under S. 52 of that Act against an 
occupancy tenant, the holding is not the subject- 
matter of the suit and of the appeal. The subject- 
matter of the suit and of the appeal is the plaintiff's 
claim to recover the enhanced rent and the additional 
rent under S. 52 . 1923 P. C. 102 , Follcwed. Neither' 

does such suit involve directly or indirectly a claim or' 
question to or respecting the holding within S. no. 
{Sonderson, C.J. and Walmsley, /.)]PRAMADA NaTH' 

ROY Bahadur v. Basiruddin Quazi. 

82 I. C. 744 : A. I. R. 1925 Cal. 414„ 

-— ‘S. 110— Valuation — Leanr to appeal — /ndiret*' 

tly affecting property—Question of Public importatue.' 

It is not possible to hold that a decree directly or- 
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indirectly involves a claim or (Question respecting pro¬ 
perty of the statutory value where it is necessary to in¬ 
vestigate the terms and conditions of leases in respect 
of lands which are not included in the suit. Before it 
could be held that a decision between a landlord and 
tenant involves a cj.iestion of wide public importance, 
there should be some evidence that the rights of land¬ 
lords and tenants in a locality or province are, gene¬ 
rally speaking, dependent on the same facts as appear 
in the suit and that the terms of the leases regulating 
such leases are also similar. C,J.and 

•Ghose, /.) BUPENDRA iNaRaYAN SINGH v NURPUT 
SINGH, ^ 27 C. W. N. 204 : A. I. R. 1923 Cal. 4al. 

^ S. 110 —y alii at ton of—S ublect-matter Sub -• 
stantial question of laio—Suit for rectification. 

A person who had obtained a decree on a mortf^age 
sued for rectification of that decree on the ground that 
a share of the property whicli had been purchased by 
the 8 th defendant in the suit had by mistake been 
omitted from the decree owing to a mis-description in 
the mortgage deed. The Court be\o^^ as well as the- 
High Court decreed the suit as brought. On an appli¬ 
cation by the 8 th defendant for leave to appeal to the 
Pnvy Council the plaintiff objected that the value of 
the subject-matter on appeal to His Majesty in Coun¬ 
cil was the market value of the share of the properly 
claimed by the 8 th defendant which was less than 
Rs. 10 , 000 . It was also objected that there was no 
question of law in the case. that the claim of 

the plaintiff against the 8 th defendant was part and 
parcel of the mortgage transaction and as there was no 
claim by title paramount set up by the 8 th defendant 
the value of the appeal to His Majesty in Council was 
not the value of the share of the 8 th defendant but 
the entire value of the mortgage suit which was 
about the appealable value. J/e/d, further, that the 
question whether the plaintiff was entitled to have the 
decree rectified was a substantial question of law. 
i^andersoii^ C./. afui Ghosc, /.) BEPIN KRISHNA I 

Row. priyabrata Bose. 7 i t r . r 

^ A.I.E.1923'cal."387; 

■ 5 . Wi—Valuation—iMust be according- to 

market. 

The rules under the Suits Valuation Act in accord 

ance with which the land is valued for the purposes* 
of jurisdiction do not apply in determining the value 
for the purpose of S. no of the Civil Procedufe Code, 
but it is the market value which has to be ascertained < 
\Abdul Raoof and MartineaUy JJ,) NaWaZ ALI z/. 
AL1.U. 6 L. L. J. 44 : 7j I. C. 520 : 4 Lah 185 • 

« A. I. R, 1924 Lah. 82. . 

———S. 110--P' aluation — Sub?ect-matter, 

Where the subject-matter of the suit was the ques- j 
don whether the applicants were permanent tenants of ! 
the site, or mere tenants at will, and the plaintiff laid i 
no claim whatever to the buildings on the site, heldy t 
the matter in dispute between the parties was solely t 
the nature of the tenancy of the site. The second ( 

pamgraph of S. no means that the .suit must involve 2 

nghts and claims to property which rights and claims 
were worth Rs. io,ooo or upwards, nor that the rights - 
affected properties whose value was Rs. id.ooo or 
more. {Broadway aftd Abdul Quadiry JJ.') Dhanna s 

Mal ». Rai Sahib Lala MOTi Sagar. c 

75 I. C. 654 : A. I. R. 1923 Lah. 280(2), e 
— Va/itdtion — SmI for declaration of t 
fixed by plaintiff not conclusive.- o 
' a declaration that he was a' Rajput by b 

cafte and valued his suit for purposes of jurisdiction | A 
at Ks. 11 , 000 . His suit vyas decreed by the Subordi* G 
nate Judge, but dismissed by the High Court. On an 
application for leave to appeal to His Majesty in 
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Council, held, that the suit was’nol one to which any 

special money value could be attached, and that the 

value of the subject-matter of the suit could not be 

said to amount to Rs. lo.ooo or upwards or that the 

decree involved directly or 'indu-ectly any claim or 

question to or respecting property of like amount or 

value., i 8 Cal. 378 . Foil. 60 P. R. 1005 , ic Mad. 217 

(F. B.), 25 C. W. N. 269 (P. C.) Dist. {C/ievis and 

.Scott-Sniit/i. JJ.) Ghulam* Rasul Khan Sec- 

. RETAKY OF Stati:. 2 Lah. 297 : 26 P. L. R. 1922 ! 

6 j 1. C. 239 : A.. Iw R. 1922 Lah. 131 (2). 

■; 110 — Valuaiion^/ntcrest subsequent to 

^suit — Inclusion. . . 

For the purpo.se of ascertaining the pecuniary 
u- “ appeal for purposes of leave to appeal to 

His Majesty in Council, interest subsequent to the 
date of plaint and up to the date of the decree must be 

included in the subject-mat-ter. 16 L. \V, 18 Rel. 39 

M. 843 Dist. {Oldfield a?id Ra .nesain, JJ.) RaGHU- 
!NATHASVVAM1 IYENG.AR t' Gopaul Rao. 


'• ! 43 M. L. J. 622 : 16 L. W. 682 : 74 I. C. 696 ; 

32 M. L T. 1 ; (1922) M. W. R. 6j2 : 

: ; A. I. R. 1923 Mad. 135. 

3s. 110 and 109 (c)— Valuation — Bit case— 

■ .^luestton of general importance—Plaintiff if can go 

behind hts own valuation in the plaint and appeal-^ 
Indirectly ajecting property over Rs. 10,000 in value. 

To come within S. 109 , (c), C. P. Code, it must be 
shovvn that the decision Sought to be appealed against 
might result in a precedent governing numerous other 
cases or decides a right of great public or private im¬ 
portance. 21 I. C. 783 , Ref. The question whether 
a decree involves indirectly a claim or question to pro* 
perty worth more than Rs. jo,ooo in valife must be 
decided with reference to actual circumstances at the 
time and not to circumstances which are rem.ote, and 
not in particular to a mere possibility that future suits 
as to all or part of a large extent of the property alle- 
,ged^ to be concerned may be in,* 5 tituted at some time 
m tne future. 15 L. W. 140 ; 24 A. 236 ; 85 A. 445 ; 

8 C. 210 ; 4 C. L. R. 125 Ref. Where the plaintiffs 
had estimated the market value of the property in dis- 
pute at Rs. 2,500 for purposes’of Court-fee in the 
Court of first instance and on appeal, thev could hot 
oe allowed to change their valuation for the Privy 

Spencer, JJ.) AlagaPPa 

CHETIY V. Nachiappan. 

43 M. L. J. 728 ; 16 L. W. 517 :'(1922) M W R 683 • 

^ 1923 m: 

- a • V? ^ ^ )—Valuation—Cause of action differ¬ 
ent agdinst defendants. 

In a smt against several persons where the cause of 
action again^st each is quite distinct and different from 
the others, the fact that a joint suit is brought cannot 

the same as 

fht . The valuation will depend upon 

the^relief claimed against the particular defendant. 

Arr,sA»an, JJ.) VaDIVELU Ammat. 

V. RaJARATNA MUDALIAR. 16 L W 2S2 • 

' ^ 1923Ma/|d; 

.^ S. 110— Valuation. \ 

The words “ must involve, directly or indirectly, 

some claim or question to or respecting property of 

upwards of Rs. 10,000 in value- in S. 110 , C. P Code’ 

evidently refer to questions arising between parties fa 

questions affecting the title of one 

can hereafter be 

fought but are not now pending. {Spencer and 
^umar^atm Sastrt, JJ.) SETHUPaTHI AVER- 
GAL Z/..KAMITH KAVUTHAN. • 42 M. L J YA- 
Ifi Li W, 140 : (1922) M. W. N. 46 : 30 M. L. T. 42 r 

A. I. E. 1922 Mad. 34^. 
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C. P. CODE (V OF 1908), S. 110—Valuat'ou. 

-S. 110— l'< 7 luatJofi — Interest on the amount 

dec reed. 

The suit \va> ba-ed on a mortgage deed for 
Ks. 7.000 and the amount claimed was Ks. 9,77^* 
together with interest to the «.late of the decree and 
further interest to the date of payment. The plaint 
was presented on the iith December. iQtb, and 
was returned to be >ignccl by plaintiffs per¬ 
sonally. It was again presented to the Subordinate 
Judge on the anti February 1917 . The first hearing 
was on the 16 th January 1917 , and the suit was decid¬ 
ed on the 17 th November iQio. when a preliminary 
tlecree for salt- was grant(;<i. The deciee was for 
Ks. 0.776 and 3 , 4 j; 1 - 6-3 compound interest at 9 per 
cent per annum up to the i/th May 1920 , the day 
fixed for pasnient, together with interest on the total 
amount at 6 per cent per annum up to the date of the 
actual payment. 'I he appeal was filed in the High 
Court on the 20 th February 1920 , and decided on the 
2 ist December 1921 . Held, on an application for 
leave to appeal to His Majesty in Council, the case 
satisfied the requirements of S. no, C:. P. Code, as 
to amount and nature, since on tlie date of the decree 
the amount to be paid on the date fixed already 
included together with intciest an amount exceeding 
Ks. lo.ooo and a decree including interest up to the 
date of the decree had been asked for in the plaint. 
(^Batten, J. C. and I/alhlax. A. J. 6 ’.) SETH 

Magan l..\Lv. Darbaki Dal Chowdhury. 

72 I. C. 395 A. I. R. 1923 Nag. 239. 
-‘S. 110— yaluation-^ . Idmission. 

Defendants who accept the value of property for 
purposes of jurisdiction cannot be heard to question 
that value subsequently. The value of the properly 
is a question of fact. It Is not proper for a party by 
an admission as to a lower valuation to suffer an 
appeal to be heard by a .single Judge and then to claim 
a higher valuation for the purpose of obtaining an 
appeal to the Privy Council. {Ashworth and Simpson^ 
A. J . Cr.) BHAGWATI PKA.SAL) v . .^CHHA[BAR 

Singh. 9 0. L. J. 531 : 74 I. C. 214 : 

26 0. C. 24 : A. I. R. 1923 Oudh 93 

■ S. — Valuation—Mortgage suit. 

Plaintiff sued to redeem his mortgaged property. He 
claimed that all the money due had been paid from 
the usufruct and that there was a large surplus which 
was due to him. The trial Court held that the entire 
mortgage money had been paid and decreed plaintiff’s 
claim for possession and for a surplus amount of 
Ks. 9 , 012 - 12 - 8 . The defendant appealed to the High j 
Court to be relieved of tlie surplus awarded to plaintiff 
and claimed a sum of Rs. 2.073 on the mortgage. 
The decree of the trial (’oiirt was modified in the 
High Court to the extent of reducing the surplus 
awarded to Ks. 7 , 91 c 117 . The defendant then 
applied for leave to appeal to His Majesty Held., \ 
that the value of the subject-matter, including the 
surplus awarded, viz., Ks. 7 , 910 - 11 - 7 , amounted to 
Rs. 983 * 11-7 since in the memorandum of appeal to 
the High Court the defendant had claimed only 
Rs. 2,073 on the mortgage and had not claimed posses¬ 
sion of the property. It not being alleged that the 
appeal affected a question relating to property exceed¬ 
ing Rs. 10,000 in value, no leave to appeal could be 
granted under S. 110 although the decree of the High 
Court varied the decree of the Court below. 
{^Kanhaiya LalyJ.C. and Simpson., A. J .C ') SarSUTI 
Prasad z/. munshi Ehtisham Ali. 

.25 0. a. 349 ; 73 I. C. 407 ; A. I. R. 1922 Oudh 214. 

S. 110 —Valuation — Variation on appeal. 

The trial Court decreed a suit by a Hindu rever¬ 
sioner to set aside an alienation by the limited owner 
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as having been effected without justifying necessity. 

On appeal to the HighCourt the decision of the lower 
Court was varied, the Court finding that out of a total! 
sum of Rs. 3,800 the purchase price, Rs. 1,412 was 
justified by legal necessity at the time of transfer. 
Accordingly the High Court varied the decree of the 
trial Court by ordering that the plff.’s title to the pro¬ 
perty in question should be declared and that he 
should recover possession thereof upon condition that 
he first paid to defts. Ks. 1,412 with interest from the 
date of decree. Held, that the value of the appeal did 
not come up to the statutory requirements and that 
leave to appeal to the Privy Council could not be- 
granted. {^Miller, C. J. and Alulliek, J.') BiSHUN 
PRASAD SINGH V. NARSINGH DaS. 

3 Fat. L. T. 550 : 68 I. C. 663 • 

A. I. R. 1922 Pat. 566 (2)! 

-—S. 110— Valuation — Future mesne profits 

must be included. 

Future mesne profits should be taken into con¬ 
sideration in assessing the value of the subject-matter 
for the purposes of S. 110 of the Code. (Miller, C. 

J. and Adami, /.) IMAMUDDIN v. KiSHUNDEO. 

6 Pat. L. J. 246 : 63 I. C. 492 : 2 Pat. L. T. 675 

-S. 110— Valuation — Future interest not 

included. 

A suit was instituted to enforce a mortgage-bond 
for Rs. 3.000 which, with interest up to the date of 
decree, amounted to Rs. 9 , 325 . The suit w as decreed 
with interest at the contract rate up to the days of 
grace which was Rs. 198 , the total amount being 
Rs. 9 , 523 . After that period interest was calculated at 
6 per rent, per annum to the date of realization. The 
defts. appealed and the High C’ourt allowed the 
appeal, //r///, that the provi'^ons of S. iio.(i)were 
not satisfied and so S. 110 ( 2 ) did not apply. (Miller, 
C. J. and Coutts, /.) RaMNAD SlNGH V. RaMBII.AS 
Singh. 2 Pat. L. T. 463 : 62 I. C. 959 r 

1921 P. H. C. C. 229. 

-S. 1,10— Valuation—Partition suit—Share 

or whole property as thi basis of valuation. 

Where a decree in a partition suit affects the 
share of the piff. as well as of the deft, who would 
share the property along witii plff. if his case be 
decreed, the value for purposes of S. 110 is the value 
of the whole property and not only the share claimed 
by the plff. (Miller, C. J. and Adami, /.) KULDIP 

Narayan Singh v. Raghunandan Singh. 

60 I. C. 844 : 2 Fat. I. T. 386. 

S 110— Valuation — Value hffiv determined. 
The value of the subject matter must be taken to be 
the amount or value which the plff. obtained or would 
have obtained had he been successful.at the time when 
the decree was passed. (Miller, C.J. and Adami, 

Mathura Prasad Singh v. Ram Prasad- 
TewaRY. 3 U. P. L. R. (Pat.) 32 : 60 1. C. 623 : 

2 Pat. L. T. 840. 

-S. 1 10— Valuation — Subiechmatter — Interest 

claimed in plaint—Interest up to decree. 

Where interest is claimed in the plaint, such interest 
as accrues during the period between the filing of the- 
suit and the decree is part of the subject-matter of the 
suit for the purposes of S. 110. (Heald atui Rutledge, 
J J.) THAMASUNDASEEN V, S.M..A.R R.M. CHETTY 
FIRM. 3 Rang. 405. 

-S. 110— Valuation—Substantial question of 

law, 

I To enable an applicant to obtain leave to appeal to- 
j the Privy Council it must be shown that the value 
1 of the subject-matter in the Court of first instance 
! was Rs. 10,000 at the date of the decree of that Court, 
1 A decision as regards the validity of a particular 
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alienation by a co-heir of properties worth less than 
Rs. 10,000 does not afreet other alienations made by 
other co-heirs to different persons. (^Rohnsoji, C. J. 
and Maegregor, /.) MaUNG Thwe v. A. L. A. R. 
CHETTY Firm. l Bur. L. J. 62 : 11 L. B. R. 335 : 

68 I. C. 690 : A. I. R. 1923 Rang. 71. 

■-^—S. 110— Vahiation—Suit for dawa^es. 

A suit for damages exceeding Rs. 10,000 was 
brought in respect of loss of crops caused by an 
inundation due to the defendant’s tortious acts. The 
6rst Court decreed Rs. 8,000 and odd but on appeal 
the appellate Court dismissed the suit. On an applica¬ 
tion for leave to appeal, held that as regards the 
valuation and other matters the case was a fit one for 
appeal to the Privy Council. In granting leave the ' 
correct principle is to look at tiie judgment as It aff- ! 
ects the interests of the parties who are prejudiced | 
by it, and who seek to relieve themselves from it by J 
an appeal, 6 Bom. 1.. R. 403 : 6 Pat L J, 415, 15 | 
Moo. P. C. 181 : 3 C L J. 237 ; 35 A 445 Foil. Per 
Rohinson. C. /.—The second paragraph of b. 110, C. 
P. Code, is intended to deal witli property other than 
that forming part of the actual subject matter in dis¬ 
pute and which would be affected by the final decree | 
or order. If the decree affects the petitioner’s rights; 
in or to such other property, that may be taken into 1 
consideration in estimating the amount or value of t 
the subject-matter in dispute on appeal to His l 
Majesty in Council. 39 M. 843 Foil. (^Robinson, C. J. 
and Duckworth, /.) MaUNG BYA v . MaUNG KVI 
NYO, 66 I. C. 606 : 11 L. B. R. 152. ' 

-S. Ill —Appeal front single Judge acting in 

rmision does not lie, \ 

There is no appeal to His Majesty in Council from i 
the order made by a single Judge in revision under 
S. Ill, C. P. Code and S. 107, Government of India 
Act. {Krishnnn and Wallace, JJ.) SRI RaJaH 

bomma Devara Venkata Satyanarayana v. 
Venkata bhashyakarulu. 

46 M.L.J. 117 .• 46 Mad. 958 : 18 1. W. 655 : 

75 I.C. 604 : (1923) M. W. N. 719 : 

A, I. R. 1924 Mad. 399. 

' S. 113 and 0. 46, R. 1— Reasonable doubt. 
Where it was perhaps somewhat difficult to hold 
that the judge making the reference entertained any 
reasonable doubt as to what his decision should be or 
as to what decision was correct, but the respondent 
withdrew any objection on thi.® ground, as he said the 
questions that arose would affect a very large number 
of cases and must affect a very large amount of money, 
reference was entertained. {Robinson, C. J. and May 
Onng, J.) E. E. DaWOODJEE AND SONS v. THE 

Municipal Corporation of the City of Ran¬ 
goon. _ 1 Rang. 220 : A. I. R. 1923 Rang. 193. 

-S. 114— Review—Grounds for Reversal of 

High Court*s decision in a connected case by tkc Privy 
Council—Not a sufficient cause. 

Reversal of High Court’s decision in a connected 
case by the Privy Council is not a sufficient cause for 
review. {Kumaras7vami Sastri^ /.) GannalaTHULA 

Venkamma V. Gannalathula Rangarao. 

43 M. L. J. 33 J 16 L. W, 693 : (1922) M. W. N. 304 ; 
70 I.C. 741 : 31 M.L.T. 473: A. I. R. 1922 Mad. 227. 

S. 114 and 0. 47, R. 1.— Succession Act, 
S. 234 —Probate and Administration Act, S. 50— 
Contested Probate proceedings—Penver of review can 
be exercised. 

The right of review' is an entirely different right 
from that given by S. 234 of the Succession Act or 
S. 50 of the Probate and Administration Act. The 
powers of review given by the Code of Civil Procedure 
can be exercised by a Court w’hich has been dealing 


C P. CODE (V OF 1908), S. 115—Amendment of 

Decree. 

with a contentious matter in proceedings for the grant 

of letters of Administration. {Carr and Brotvn, J J.') 

Kyone Hoe -a Kyon Soon Sun. 

3 Rang. 261 : A. I. R. 1925 Rang. 314. 

-S. 115. 

Addit-on of parties. 

Amendment of decree. 

Amendmert of plaint. 

Amendment of pleadings. 

Appeal. 

Award. 

Case 

Covrt-fee. 

Criminal prosecution. 

Delay. 

Discretion. 

Error of law. 

H gh Covrt. 

Illegality. 

Interference. 

Interlocvtory order. 

Jurisdiction. 

Leave to si-e. 

Liberal interpretation. 

Material irregularity. 

M sconstruction. 

New plea. 

Order. 

Other remedy. 

Rev 6 on. 

R ght to apply 

Scope of. 

Subordinate Court. 

W.thdrawal of Su.t 

See also C. P. Code, Ss. 107 and 151. 

Addition of parties, 

-—S. 115 and 0. 1, R, 10 —Addition of parties 

— Revision—Di scretion 

It is not a case of failure to exercise jurisdiction 
justifying interference in revision if the lO'.ver Court 
rejects an application under O. i,R. 10, C. P. Code, on 
the ground that it was made too late {Richardson, J.') 
RaMCHARAN MOHAJaN r/.JiBAN CHANDRA SaRMA. 

64 I. C. 563 (Cal.). 

“ —S. llo—Addition of parties—^Ititerfet'ence. 

The addition of a party under O. i, R. 10 is ordina¬ 
rily a matter within the discretion of the Court trying 
the suit and an erroneous exercise of discretion in a 
matter of procedure should not be regarded as someth¬ 
ing done illegally in the exercise of the Courts jurisdic¬ 
tion. But if the addition of party causes not only mis¬ 
joinder of parties but also of causes of action the order 
can be set aside in revision. {Spencer,/,') MuruGAPPa 
Chettiyar V. L. K. S. S. Firm. 90 I. c. 721 . 

~ S* 115 and 0. 1, R. 10—Addition of parties 
— Refusal—Interference in revision. 

"Where in a suit for partition among co-sharer land¬ 
lords the Court below' refused to add the tenants as 
parties in the exercise of its discretion. Held, that 
there was no case for interference by the High Court. 
{Odgers, J.) RaTNACHALAM AiyaR v . SIVA- 
CHIDAMBARAM PiLLAI. 

45 M. L. J. 703 : 18 L.W. 198: (1923) M, W. N. 403 : 

A. I. R. 1923 Mad. 690. 

Amendment of decree. 

S. 115. Amendment of decree — Ho revision 
would be accepted if the lower Court has exercised dis¬ 
cretion under S. 152 rightly. 

Where a District Judge, in the exercise of his dis¬ 
cretion vested in him under S. 152, refused to correct 
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C. P. CODE (V OF 1908), S. 115—Amendment of 

Plaint. 

a decree pas^ed by a Co\ut subordinate to him and 
confirmed l)y him on appeal on the ground that the 
applicant w .is guilty of laches htld^ that the discre¬ 
tion was rigliily exercised and tlie High Court would 
not interfoie. {Mnkerji and Dalai^ y/-) KISHOKI 

Mohan 7'. ( hhanc.a Lal. 

47 All. 44 r L. R. 5 A. (Civ). 753 : 82 I. C. 1030 : 

A. I. R. 1925 All. 187. 

Amendment of Fla nt. 

-S. 115 —Anundment of plaint. 

Amendment of plaint if not allowed can be allowed 
in revision. {Martinean, J.) SUNDKK PUKAN 

SlN(.H. 10 P. W. R. 1922 ; A. I. R. 1922 Lah. 394 (1). 

-S. 116 —Amendment of plaint—Improper 

refusal to permit amendment of plaint is rcvisahle. 

'I'he refusal of a Court to exercise its lawful power, 
so as to deprive the plaintiff of what apparently was 
a vital plea is a material irregularity justifying inter¬ 
ference in revision under S. i 15 . Therefoie the order 
of a court refusing to permit a plaintiff to amend his 
plaint l)y adding that at the date of the sale sought to 
be .set aside by him on the ground of its having been 
brought about by undue influence and fraud, he was a 
minor, can be set aside in revision, {(^/acksony /.) 
SO.MASUNDaRA HHATTARt/, MUTHUTHEVAR. 

80 I. C. 278 : A. I. R. 1925 Mad. 188. 

-—S. 115 —Amendment of plaint—Order alloio- 

i ng — Retn si on . 

An amendment of the plaint is in the di.scretion of 
the Court and, if wrongly allowed, the defendant 
could attack the order on appeal if the decision is 
against him. The High (.*oart will not interfere in 
revision with the order especially when it does not 
change the character of the suit or cause material 
injustice to the defendant. l^Odgers. y.) RaM.\ 
Krishna Villai v. KkiSHNAS\v..^Mi Ph.lai. 

(1922) M. W. N, o21 : 68 I. C. 167 : 

15 L. W. 667 : A. I. R. 1922 Mad 321. 

-S. 116 —Amendment of plaint—Case referred 

to arbitration—Award filed and obleetion raised — 
Jurisdiction. 

A reference to arbitration was made in a pending 
suit. The award was put into court and objections 
raised to its being made a decree of court. While 
these matters were pending one of the parties applied 
for an amendment the result of allowing which was 
to oust the jurisdiction of the court to try the suit. 
field., until the reference to arbitration was superseded, 
the court had no jurisdiction to take up to the case 
and the order of amendment was ultra vires. 
{Kinbhede. A /. C.) SaNKAR z'. ChUNILAL 
Mulchand. 89 I. C. 782. 

-S. 115 —Amendment of plaint. 

The High Court has power to interfere under 
S. 115 of the Code with an order directing that a 
plaint should be amended as being bad for misjoind¬ 
er. {Batten, A. J. C.) Shankar z. Sonoo. 

63 I. C. 419 : 4 N. L. J. 58. 

Amendment of plead ngs. 

■' ' 'S. 115 —Amendment of pleadings—Refusal to 

all070. 

The refusal to allow an amendment disposes of the 
case so far as the question of amendment is concern¬ 
ed and the order is capable of being revised. {Kin- 

khede, A. y. C.) Shankar z/. Murarji. 

78 X. C. 510 : A. I. R. 1925 Nag. 195. 
Appeal. 

— —S. Wb—Appeal. 

If District Court entertains appeal in non-appeala- 
ble case revision lies. {Sulaiman and Daniels, JJ.) 

Hafiz Zahur Ahmad v. Taslim-un-Nissa. 


C. P. CODE (V OF 1908). S. 116—Award. 

23 A. L. J. 891 : L. R. 6 A. (Civ.) 676 ; 89 I. C. 404 • 

A. I. R. 1926 All. 56* 

-S. 115— Appeal—Conversion into revision _ 

Discretion of Court. 

Where District Court hears and disposes of an 
appeal without jurisdiction, the High Court can inter¬ 
fere in revision and for this purpose convert an appeal 
from the decision of the District Court into a revision 
petition. C. 421 Kef, {Rankin and GhosC, JJ.') 

MOHiNi Mohan Roy v. Ramdas Paramhansa 

28 c. w. N. 271 : 80 I. C. 210 ; 

39 C. L. J. 632 : A. I. R. 1924 Cal. 487. 

-S. 116— Appeal—Conversion into revision — 

I nterfercnce. 

Where it would amount to a denial of justice to the 
appellant to refuse relief and it appears that no appeal 
lies against the decision of the Court below, the High 
Court would convert the appeal into a revision petition 
and interfere Where the lower Court had erroneously 
and without jurisdiction purported to amend a final 
decree, the High Court set aside the order in revision. 
{Chose and Panton, JJ.) NaWABKHaJEH HaBI- 
BUbl.A v. GOLA ASjMOTEK KHATUN. 37 C.L.J. 395 : 
74 I. C. 575 : 27 C. W. N. 720 : A.I.E. 1923 Cal. 612. 

■■ '—S. 115— Appeal—Conversion into revision. 

The High Court is entitled in the exercise of its 
discretion to convert a second appeal into a revision 
and interfere. {7'ennon and Abdul Mai id, JJ.) 

Mahatap Dasi V. Madhu Sudan Saha. 

64 I.C. 712 (Cal.). 

' -S. 115— ApP>-'al—If can he converted into one 

for revision. 

A petition of appeal presented to the High Court in 
a case where no such appeal lay may, in a proper 
case, be treated as an application for revision under 
S. 115 of the Code. {Shamsul Iluda, J.) DinaBAN- 
DHU V. JAGABANDHU. 63 I. C. 520 : 33 C L. J. 38i. 
— ’ ---S. 115— Appeal—Can be converted into revi~ 

sion petition. 

A memorandum of second appeal can in proper cases 
as where the Courts below have exercised jurisdiction 
not vested in them by law be converted into a revision 
petition. {A'inkhede, A. J. C.) HarBAX v. LaCH 
MAN. 82 I. C. 201 : A. I. E. 1925 Nag. 183. 

Award. 

- -S. 115— Aboard—Decree in terms of award 

going beyond matters referred—Revision lies. 

A party is entitled to be protected by the law against 
a decision by arbitrators on points not referred to 
therein at all and against a decree of Court based on 
such a decision, all the more so because he has no 
right of appeal. {IVallace and Madhavait sVair, JJ.') 
RAMASWAMI CHETTIARZ'. Venkatarama Aiyar. 

49 M. 1. J. 523 : A. I. E. 1926 Mad. 201. 

---S, 116— Award—Refusal to hear objection to 

arvar I justifies interference. 

If a Court refuses to hear a valid objection properly 
raised before him or entertains matters which are out¬ 
side his jurisdiction then the High Court can interfere 
under S. 115 not with the arbitrators nor with the 
award but with the e.xercise of the jurisdiction of the 
(Jourt in dealing with the application. {IValsh, A. C. 

y, A’yz/t j, y.) gobind Singhz'. bhirgunath 
Singh. 46 All. 686 . 22 A. L. J. 676 ; I. E. 6 A. 463 : 

82 I. C. 16 .- 10 0 ft A. L. E. 620 : 

A. I. E. 1924 All. 7B8. 

-S. 115— Award — Reidsion—On objection that 

arbitrators had tfutde secret enquiries — Court's decision 
apart from award is not revisable. 

Where an award was attacked as vitiated by mis¬ 
conduct on the ground that the arbitrators had made 
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secret enquiries and the Court thereupon took up the 
case and proceeded to dispose of it without reference 
to the arbitration, held, no revision lay. (^Daniels, 

/.) Kam Lal Singh v. Hehaki Singh. 

= u c V All. 761 (1). 

-S. llj and Sch. II, para. Ij— Award— 

Private taquiries authorised by agreement—JVot mis- 

condnct^Order superseding award—Revision. 

Where the parties to an arbitration agreed to abide 

by the arbitrator’s decision in whatsoever manner he 
might see lit to arrive at it, and he made private in¬ 
quiries into the dispute behind the back of the parties 
held, it did not constitute misconduct ; in superseding 
the award in such a case, che Court acted illegally and 

with material irregulaiity and hence 

could interfere in revision. {Piggott and ll^alsh, J / ) 

Husain Bakhsh v. Lachhman Das Mathra 
Das. 20 A. L. J, 123 : 64 I. C. 934 ; L. il. 3 A. 106 

„ A. I. R. 1922 All. 69! 

Aiuard—Material irregularity 

Extension of time for filing wward. 

A Court has jurisdiction to extend the time for filing 
an award and such an extension is not therefore t 
material in-egularity. The mere fact that the Court 
has used threatening language towards an arbitrator is 

not aground for interference under S. iic in the ab¬ 
sence of proof that the arbitrator was thereby forced 

to arbitrate against his will. iSulaiman and Kan- 

hatyaLaf JJ ) BaSUDEO MaL c. KaNHAIYA LaL. 

43 All. 101 : o9 I. C. 667 : 18 A. L. J. 952. 

. Award—Decree passed on an award 

—Revision fs competent. 

An application can be entertained under S. iic 
against a decree passed in terms of an award '>g Cal 
i 67 Expl .;36 Bom. 105 Foil. (Macleod, C./. and 
Crumps J BHIKALAL GirdHARLaL 7). ACHRAT* 
LAL LaLLUBHAI. 49 Bom. 535 : 87 I. C 910 • 

27 Bom. L. R, 423 : A. I. R. 1925 Bom. 341 

- 15—Award—Set¬ 
ting aside for mi sconduct — Revision. 

Where a Court sets aside an award of arbitrators on 
the ground of misconduct on the part of the arbitra¬ 
tors, its order is not open to revision under S. tiz. C. 
P. Code. 25 B. 551 Foil. (Macleod, C. J. and Crump, 

y.) Chimanbhai V. Keshavlal. 

25 Bom. L. R. 443 ; 47 Bom. 721 : 73 I. C. 464 : 
__ _ A. I. R 1923 Bom. 402. 

— Award—Decree on — Appeal — Revi¬ 
sion. 

The High Court has power to set aside a decree on 
an award under S. 115 of the Code, as no appeal lies 

decree. {Macleod, C. J. and Fawcett, /.) 

Kavji Bhai KaSHIBAIz/. Dahyabai Z.averbhai 

_^Bom. 832: 59 I. C. 811 : 22 Bom. L. R. 1454. 

S. 115— Aj^ard—Award si^en and decree 
pas s ed^Interference . 

There is no general rule to the effect that in no case 
n which an award has been filed and decree passed 
could the High Court interfere under S. 115 , C. P. 
^odo. If the arbitrators or the Court exceed jurisdi¬ 
ction oract with material irregularity in the conduct of 
e proceedings, the High Court can interfere. 

-^yO DEBIR-UD-DIN V. 

Amina Bibi. ^ 78 I. C. 335 : A. I. R. 1925 Cal. 475. 

H, Para. 16— Award-dVotice 
^tections not given — Effect. 

^ Court decides the objections to an award 
without notice to the objector of the date of hearing, 
c acts with material irregularity and its order is liable 

^^bdnlRaoof,!.^ DarbaRI Ram z;. 
HIKHa Ram. 64 I. c. 394 (Lah.) 

S. 115 Award—Afotice of filing not given — 

Q. D.—VOL. 1—58 




c. P. CODE (V OF 1908), S. 115—Award. 

^ Material irregularity — Interference. 

The provisions of Sch. II, para. 10 are mandatory 
and parties are entitled to notice even if they have 
knowledge of the date on which the award is filed. 
The omission to give such notice is a material irregu¬ 
larity and is good ground for reviving decree passed on 
such award. (Moti Sagar, y.) GUKDITTA MaL 7 l 

Firm of Basanta Mal-Panna Lal. 89 I. c. 240 : 

A. I. R. 1925 Lah. 619 (1). 
“ llh and Sch. II, Para 16— Award — Revi- 

si <u—Competency of. 

If a Court passing a decree on an award has com¬ 
mitted an error in procedure or has misused the juris¬ 
diction prescribed by Sch. II, C. P. Code, there is a 
revision against the decree. {A/artiueau, /.) DELHI 
Cloth and Gener.al Mills Co. v. Firm Kid.ari 
Pershad Chhedi Lal. 22 P. L. R. 1922 • 

64 I. C. 363: 4 U. P L. R. (L.) 15. 

S- 115— Award—Ohiection to Validity of. 
Where the objection as to non-joinder is not taken in 
the memorandum of objections to the award presented 
in the lower Court and it is not shown that the parties 
not joined in reference were necessary parties to the 
suit between the plaintiff and the petitioner, the High 
Court will not interfere in revision. {Spencer, y.) 

' Pasumarthi)Baghavanulu V. Bollam Seetha- 

RAMaSWami. 32 M. I. T. 298 : 

(1923) M. W. N. 296: A. I. R. 1923 Mad. 602. 
9* 11^ Award Obtection to, to be investigat¬ 
ed ^Jurisdiction —Revision. 

A dispute \vas referred to arbitratioi) in connection 
with a pending suit, an award was made, and a decree 
was passed in accordance with the award under Para. 
16 of the second schedule of the Code of Civil Proce¬ 
dure. Where the Court has considered the objections 
to the award on the merits and come t what the 
applicant contends is a wrong decision as to 
\vhether there had been an irregularity on the part of 
the arbitrator, it is clear that the case will not come 
within the provisions of S .115 and that no revision will 
he. It was the clear intention of the legislature that 
objections to the award on the ground of invalidity 
from any cause whatsoever should be decided by the 

Couit w’hich had made the order of reference and by 
no other Court. {Daniels, A. J. C.) SheO PaLTAN 

V. SuKHDEo Singh. 26 0 . c 107 : 

^ _ _ 74 I. C. 401 : A.I.R. 1923 Oudb 235. 

—-5. Mb—Award—Order taking it off the file 

—IVo error on face of award — Interference. 

Where there is no error patent on the face of an 

award and a Court still directs it to be taken off the 

file of Court, it assumes a jurisdiction not vested in it 

by law, and the order is revisable. {Kennedy and 

Eilaram, A.y.Cs.) RaMJIBHOY & CO. z/. VuSIFALI 

MAHO. MEpALi. A.I.R. 1924 Sind 151. 

■ • , ' — Award—Order of a Judge directing 

an award to be taken off the file. 

Per Madgavhar, A. J, C.—An application lies 

apinst an order directing an award to be Taken off 

the file of Court provided it falls within the purv iew of 

Procedure Code. [ 1907 ] i S.L.R. 86 

eind Madgavkar, A.J. 

Csf) Gunnis & Co., Ltd. v. amanmal Tulsidas. 

_® B. R 133 : A. I, R. 1924 S.nd 75 ''F.B.) 

- S. llj and Sch. II, para 20—Award—Filing 

Jurisdiction is a good ground. 

Filing an award by a Court having no jurisdiction 
to entertain a suit on the cause of action, with respect 

revrsion^ ^ ground for 

Froti C. and Raymond, A. J. C.) 

Firm of Khalsa Bros, v. Hariram Sri Ram & 

17 S, L. R, 164 : A. I. R. 1924 Sind 29. 
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__S. 115 — AiCitra — A\-7’is/on—Afinor parties — 

Want of sanction. 

The absence of Court’s sanction to a reference to 
arbitration on behalf of certain minor parties does not. 
of itself, render the award void but only voidable and 
if the f'ourt negatives the objection that the award is 
void for want of such sanction and passes decree on 
the award, it is not open to revision under S. 115. (’. 
P. ('ode. 40 M- 703 (I*.C.) Kef. {Kennedy, J.C. ami 
Raymond A J. C.) KMNAPAI r. FAKIK MaHOMED. 
15 S. L. R 163 : 63 r C. 60 : A. I. R. 1922 S-nd 1 

Case. 


_S. 115— Case—Appellate order setting aside 

ex parte de'ree is "case" — Rerision lits. ^ ^ 

The High Court can interfere in revision \Mth an ( 
appellate order directing the setting aside of a decree F 
ex Parte as the order is a ‘case’ within S. i 15 and not a r 

mere interlocutory order. '' 

Per Lindsay, /. — Where there are independent pro- 

ceedings arising out of a case, such as a proceeding to 
restore a case dismissed in default, or to set aside a ^ 
decree c.v parte for which the legislature has 
provided an independent remedy or a diff^ent pro- ‘ 
cedure, such proceeding maybe a case within the • 
meaning of the section. 1 2 O.C. 405 Appr. {Lindsay, ■ 
S Ilia intan and Daniels. JJ.) 

Prasad. A. I. R. 1925 All. 610 (F.B.). 

--S. 115— C^7.V —Refusal to adionrn. 

The refusal by a Court to adjourn the hearing of a 
suit in order to enable the applicant to pay the Court- 
fee is not an order which should be revised by the 
High Court. {Piggott and Wahh^ 

I.AT. KaNHAIYA LAL 

20 A.L.J. 1005 : 69 I. C. 921 ; 9 0. & A.L.R. 146 : | 

A. I. R. 1923 All. 118. | 

- %.\\l—.Case- Afinority. 

Where the defendant claimed to be a minor but le- 

fused to produce any evidence and the plaintiff swore 

that he was major, held, no revision lies from the 
order of the Judge in which defendant was held to he 
major there being before High ('curt no record of the 
suit or case decided in the Court below. {Piegoft and 

Walsh, //.) AMOI.AK ChAND HHAGWAN LaS. 

A. I. R. 1922 All. 334. 

_S. 115— 'Case decided'—Meaning—Decision 

of a single issue. 

Per Piggott, Ryves and Gokul Prasad', J J .—A he de¬ 
cision on a single issue by a Subordinate Court in a suit 
which is still pending in that Court is not a ‘case decid¬ 
ed’. Per /.— ‘Case* includes an order that 

deals with an i.ssue or question raised between the par¬ 
ties and ‘decided’ includes any adjudication on such 
question or issue, whether the adjudication finally de- 
terniines the suit or not, ^^ Walshs 

Rytses andGokul Prasad, //.)HUDDHOO LaL f. MEWA 

Ram. 43 All. 564: 63 I. C. 16 ; 19 A. L J. 558 (F. B.) 

_S. 115—Case—Wnat is — Interlocutory order 

—Powers of inierfercnee—Bombay Regulation II of 

1827 , S. 5 . 

In a suit which relates to a municipal election two 
first preliminary issues were raised and decided whether 
the Government was a party, and secondly, has the 
Court jurisdiction to hear the suit. Held, the decision 
amounted to the decision of a case and could be raised 
both under S. 115 and under S. 5 of Regulation II of 
1827 . Case-law reviewed. {Shah and Coyaiee, J J •) 

Secretary oe State 7'. narsirai Dadabai 
Patel 48 B. 43 : 25 Bom. L.R. 992: 77 I.C. 241 : 

AIR. 1024 Bom. 66. 

--S. 115—Case. 

No revision lies from an order of remand by lower 


C. P. CODE (V OF 1908), S- 116—Case. 

appellate Court, as there is no case decided. (Maeleod 
C. /. and Crump, /.) THAKOREDAS v. LaLLUBHAL 

25 Bom. L. R. 462^ 

A. I. B. 1923 Bom. 401. 

——S. 115— Case — "Decided" — New Code and old' 
Cenie. 

However modified in language, the word “decided” in 

5. f 22 of the old Code of Civil Procedure is similar in 

its purport to the word “decided” in S. {Creo' 

ves, /.) Udoy Chandt^. Molla Reasat Hossain 

A. I. R 1922 Cal. 68 ! 

-S, 115— Case — Order for transfer is decision 

of a ease within the section and is revisable. 

The application for transfer is a particular branch of 
a case for which a special procedure is provided in the 
('ivi! Procedure Code, and the decision of such an ap¬ 
plication is a decision of a “case” and therefore can be 
revised. 6 All. 233 Hist.; 60 P.R. 1897 (F. B.), Foil. 
{/Martineau, /.) LABHU RAM v. KaRTA RaM, 

78 I. C. 614 : A. I. R. 1925 Lah. 189 ( 1 ).. 

-S. 116— Case decided—Interlocutory ofders — 

Revision 

Interlocutory orders do not amount to the decision 
of a case within the meaning of S. 115 , C.P. Code, and 
are not revisable. {Shadi LaL C /., Le Rossignol, 
Broadway, Abdul Raoof and Martineau, //.) FlRftr 

I.al chand Mangai. Sain v. Firm Behari Lal 
Mehak Chand. 5 Lah. 288; 6 L. L. J. 568t 

A. I. R. 1924 Lah. 425 (F. B.). 

-S. 115— Case — Meaning of — Order under 

S. \0 of Act XIV of \c)20. 

The expression “Case” in S. 113 of the C. P. Code 
does not necessarily mean the whole case and includes 
a particular branch of the case which is quite distinct, 
j An order directing the defendant to deposit money 
I under S. 10 of the Charitable and Religious Trusts Act 
is open to revision by the High Court {Brasher, /.) 

Mahant kirpai. Singh v. Narinjan Singh. 

69 I. C. 658: A. I. R. 1924 Lah. 408. 

__—S. 115—Case — Order under S. lO, C. P Code 

—Interference in revision. 

An order staying a suit under section 10 of the Civil 

Procedure Code is not “a decision of. a case” within 

the meaning of section 115 of the Civil Procedure Code- 
any more than a decision by a Subordinate Court in a 
r rase in which the only question is whether it has or 
has not jurisdiction to go on with a suit. In order to 

- come to a finding as to whether the requirements of 
t section lo, C. P. Code have or have not been fulfilled, 

- the ( ourt is bound to determine certain matters men- 
t tioned in the section, and, if it does, it cannot be said 

• that the Court has acted illegally in the exerciseof its 
1 jurisdiction which was vested in it by law. \Moii 

• Sigar, /.) Firm of Ramchand Divanchand V. 

Firm of prithvichand & Co. 78 I. C. 247r 

^ A. I. R. 1928 Lah. 616. 

^ _S. 116— Case — Decision as to Jurisdiction of 

r the Court. . * 

f Where on the objection of the defendant that the 

Court has no jurisdiction to entertain the suit, the 
o Court decides it has jurisdiction, the order of the 
•r Court does not amount to a decision of a case and no 
e revision lies against it. 40 P-W.R. 1921 : 41 5 4^ 

n A. referred to. {Abdul Raoof,./.) COhOVY 

d FLOUR Mills Co., ltd. v. Firm of Sant Singh. 

,f 5 L. L, J. 140: 71 I. C. 487: H 

\ A I. R. 1928 Lah. 414. 

[l _S 115— Case—Refusal io issue interroga- 

6 . The refusal to issue interrogatories for the 

lion of witnesses does not amount to “a case decided 
er within the meaning of S. 115 , C. P. Code, and hence 
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the order is not revisable. {Scoti-Smit/i, /.) ROOP- 
CHAND V. The Church Missionary Trust Asso¬ 
ciation. 69 I. C. 417: A. I. R. 1923 Lah. 282 (2). 
--S llo — Case—Order staying st/it. 

Sembie: —There is no revision against an order of the 
lower Court staying the trial of a suit. 42 A. 409 ; 42 C. 
926 ; 27 M. L. J. 494 ; 15 C W. N. 666 Ref. {Abdul 
Raoofy /.) Mela Ram v. Rikhi Singh. 

33 P. W R. 1922 : 69 I. C. Ill : 

A. I. R. 1923 lah. 69. 

- S. 115— Case — A/eauiug of— Order refusing 

stay of suit under S. 10 , C. P. Code. 

An order of lower Court refusing to stay the trial of 
a suit under S. 10 , C. P. Code, is not open to revision 
under S. 115 , C. P Code, inasmuch as there is no ‘case 
decided.’ 42 A. 409 ; 60 P. R. 1897 (F. B.) Foil. {Mar- 
tineau, /.) FIRM OK ISHAR DHARAM CHAND Z/. 
firm of Buta MaL DuRGa Das. 4 Lah. L. J. 425; 

67 I. C. 870: A. I. R. 1922 Lah. 54. 

-S. 115— *Case*—Meaning of — Jurisdiction — 

Revision. 

The word ‘case’ in S. 115 does not mean necessarily 
the whole case, but may mean a particular branch of 
a case, having a separate remedy or procedure. The 
order of a Court, deciding that it has jurisdiction to 
entertain a suit is not a decision of a ‘ case’ under 
S. 115 , and no revision lies against the order. {Marti- 
neauy J.) Sawanmal v. KanHaiya Lal. 

59 I. C. 680: 40 P. W. R. 1921. 

-Ss. 115 and 144— Case — Decisiofi as to pay- 

ment of Court-fee. 

An order of the appellate C’ourt directing the appel¬ 
lant to pay ad valorem Court-fee isa case decided with¬ 
in the meaning of .S. 115 . C. P. Code, and the High 
Court can revise the order. {Oldfieldy J.) SudaLAI- 
MUTHU PILLAI V. SUDALAIMUTHU PiLLAI. 

17 L. W. 623- (1922) M W. N. 831: 71 I. C. 173: 

A. I. R. 1923 Mad. 270. 
“ S. 115— Case — Order granting adjournment 

—If revisable. 

An order adjourning the hearing of an application is 
not revisable, as there is no case decided. Nor is 
such a case covered by S. 151 , C.P. Code. S. 115 refers 
only to cases of failure to e.xercise or improper exer¬ 
cise of jurisdiction. {Baker, J.C ) RaJaBAI v. JaGAN- 
NATH. 7 N. L. J. 183 : 78 I. C. 969 ; 

A I. R. 1924 Nag. 417. 
lld-~-Case decided—Meaning of—Question 
of Jurisdiction — Interference. 

The w'ord “ case” must be understood in its broad¬ 
est and most ordinary sense. Where a refusal to in¬ 
terfere with an interlocutory order on the question of 
jurisdiction might result in a waste of public time and 
parties’ ‘ money * the Court can interfere in revision if 
the order is wrong. {Pridcanx and Kinkhede. A. J. 

Cs.) Sheopratap Shrinivas «/. Sukhdeo Kan- 
HAIYALAL.^ A, I. R. 1924 Nag. 292. 

—S. 115 — Case — Refusal to sue in forma pau¬ 
peris. 

A refusal of leave to sue in forma pauperis is “ a 
case^cided” within S. 115 , C. P. Code, and hence 
capable of being raised. {Bakery O. J. C. and ffalii- 
faxy A. /. c.) achal Singh v. Jiwan Das. 

19 N. L. R. 165 ; 

A. I. E. 1924 Nag. 44. 

“ S. 115— Case — *De:ided\ meaning of — PVitk- 

drawal of suit-^ffigk Courty power of. 

Where a Court allows or refuses to allow a suit to 
be withdrawn with liberty to bring a fresh suit, it 
decides ypithin the meaning of S. 115 of the Code 
the High Court has jurisdiction to interfere. 
KiSaiteny A. J. C.) SiNGHAl v. KANHAI. 
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61 I. C. 684 (Nag.). 

-S. 116 — Case—Order deciding finally one 

point in a suit is decision in a ease—Court should }iot 
strike out pleadings unLss the striking out is neces¬ 
sary for ends of Justice — C. P.Code, S. 151 . 

Plaintiff sued for possession of certain properties ; 
part of them under-proprietary interest and part occu¬ 
pancy interest in different plot^ of land. The first 
Court granted a decree, but the appellate Court was 
of opinion that a suit for the recovery of occupancy 
land, even from strangers who are not landlords did 
not lie in the Civil Court. It thereupon passed an 
order that the plaintiff should strike out from her 
plaint hei‘ claim for possession of the occupancy lands. 
Heldy that the order of the lower Court amounted 
to an order in a case because it finally settled the 
matter whether a suit for the possession of occupancy 
land did lie in the Civil Court or not and that the 
Judge had no jurisdiction to pass the order which he 
did because such an order was not necessary for the 
ends of justice to prevent any abuse of the process of 
the Court. {Valal, J, C.) MT. MaLUKA v. PaTE- 
SHUR SinGH.^ ^ A. I. R. 1925 Ordh 604. 

S. 115— Case decided—^Order directing cer¬ 
tain issues to be tried first—Modification of'-Reinsion. 

A Munsiff directed that the first t wo issues in a case 
were to be argued fiist and then only evidence to be 
let in on the other issues. His successor directed 
evidence to be let in fully on all the issues. Held, 
the order was not one which could be revised under 
S. 115 , C. P. Code. {Kendall, A. J. C.) RUTLEDGE 
2 ^. Bhikari Singh. 89 I. C. 772 (Ovdh). 

-S. 115— Case — Order refusing to grant leave 

to amend cannot be revised under S. r 15 _ Pro 7 nnciat 

Small Cause Courts Act, S. 25 . 

Ihe application for leave to amend is not a case, 
and, therefore, no revision can lie against an order 
refusing to grant leave to amend either under S. 25 of 
the Provincial Small Cause Courts Act or under S. 115 
of the Code of Civil Procedure. {IVazir Hasan, A. J. 
C.) Badri Prasad v. Murlidhar. 77 I. C. 553 ; 

A. I. R. 1925 Oudh 254. 

” — Case—Refusal to try a preliminary 

issue as such cannot be revised. 

Refusal of a Court to try the plea of res judicata 
as a preliminary issue cannot be revised as no case is 
decided and no question of jurisdiction is involved in 
Reaction of the Court {Wazir Hasan. J. C.) 

GaJadhar Lal v. Reoti Ramman. 80 I. C. 628 : 

A. I. R. 1925 Oudb 179 (2). 

~ ^15 Case decided—Order fixing fee of 

Commissi oner. 

An order fixing the fee of a Commissioner is not a 
case decided within the meaning of S. 115 , C. P Code. 

Court fixes a high fee it is not an exercise 
of jurisdiction illegally or with material irregularity. 
(^aniels and tVazir Hasan, A. J. Cs.) Girdhari 
gopal V. Lachmi Narayan. 

A. I. R. 1924 Oud h 348. 

~ S. 115— Case—Adjournment gratUed on 

damages being paid. 

An order requiring the plaintiff to pay certain dama¬ 
ges on condition of getting an adjournment, with an 
order that the case will not be taken up unless the 
amount is paid, does not constitute the decision of a 
case within the meaning of the section. If the 
amount is not paid and the case dismissed, there is a 
right of appeal and the interlocutory order can be 
attacked therein. {Danielsy J.C ) NaRENDRA Baha¬ 
dur Singh Pande v. Peary Lal. 64 1. c. 211 ( 1 ) r 

24 0. C. 215. 
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Court-fee. 

- —S. 115— Court-fee—District Judges refusal j 

to consider the allegation of an applicant for probate 
that certain properties have been erroneously included ! 
in the schedule and not liable to Court fees is revisable . 
—Court Fees Act, S. !<)•//. < 

Revision lies ai»ainst the order of a District Judge I 
refusing to enter into jhe matter when the applicant : 
for probate alleges that certain properties have been j 
erroneously included in the schedule and that they are ' 
trust properties and not part of the estate of the de¬ 
ceased ai>d should therefore be e.xcluded from the 
valuation. It is the duty of the District Judge in such 
a case to go into the matter and his failure to do so 
is a refusal to exercise a jurisdiction vested in him by 
law and, under S. 115 of the C. P. Code, his order 
is revisable. ( Rankin and ill ukerf Ce, J J.') CHINMATH 

Nath Pal chowdhuri v. Skcretarv of State- 

78 r. C. 901 : A. I. R. 1925 Cal. 357. 

•• — -S. 115— 'Court-fee—Wrong valuation is a 

good ground. 

The High Court will interfere where the Courts 
below in a pre emption suit committed a material ir¬ 
regularity in assuming, as the value for purposes of 
jurisdiction, the market value at the time of the suit 
instead of that at the time of the sale. {Scott Smith, 
J.) Sher Muhammad v. Ah.mad. 

A. I. R. 1924 Lah. 380. 

-^S. 115— Court’fee—Decision as to category of 

suit for Court-fee purposes—Revision lies. 

Where the question is as to whether a suit falls 
under ('ourt Fees /\ct S. 7 , cl. 4 (c) or 2 nd Schedule, 
Art. r 7 -.V (i) and the lower Court in the course of 
the suit has decided the matter in one way, the High 
(i'ourt can interfere in revi.sion and set aside the deci- | 
sion. {Venkatasubba Rao,J.j VENKAT KaMANI 

Aiyar V. M. Narayanaswami Ayyar. 

48 M. L. J. 688 : 21 L. W. 649 ; 87 I. C. 660 ; , 
(1925) M. W. N. 276 : A. I. R. 1925 Mad. 713. 

--—S. 115— Court-fee—Order directing payment ^ 

of — Revision—I nterference. 

An order of the lower Court calling upon the plain¬ 
tiffs to pay ad valorem ('ourt-fee, which led t(; the | 
plaintiffs asking permission to continue the suit in 
forma Pauperis, is erroneous, it is liable to be set aside ; 
In revision under S. 115 , Civil Procedure Code. {A'in- ' 
khede, A. J. C-) iMaNAJI v. SiTARAM. 

7 N. L. J. 91 : 81 I. C, 643 : 
A. I. R. 1924 Nag. 105. | 

-S. 115-—Court-fee—Oroer that Court-fee Paid \ 

is sufficient — f\feither revision nor appeal lies. \ 

An order directing that the Court-fee paid by the 
plaintiff on a plaint is sufficient is open neither to 
appeal nor to revision. {Adami and Afaepherson, J J 
KaNHAIVA LaL z'. Kaldeo I.al 

A I. R. 1926 Pat. 703. 

Criminal prosecution. 

-S. 115 —Cri minat prosecution—Sanction on 

irrelevant evidence is illegal. 

Where the Court below grants sanction to prosecute 
on evidence which is legally inadmissible it acts with 
material irregularity and the order is open to revision 
by the High Court. (Rafiq, Jf) PEARY LaL EMPE¬ 
ROR. 21 A. L. J. 399 : L. R 4.4. 92 (Cr.) : 

75 I. C. 148 : 24 Cr. L. J. 900 : 

A. I. R. 1923 All. 601. 

-S. 115 —Criminal prosecution — Sanction — 

J^efused by Mnnsif and granted by District Judge — 
Revision lies. 

Where the District Munsif refused sanction to pro- 
•secute but on an application under S. 195 ( 6 ), Cr. P. 


C. P. CODE (VOF 1908), S. 116—Delay. 

Code, the District Judge granted sanction, an applin^; 
tion for revision to the High Court lies under S. i-tc 
C. P C. and not under S. 195 (. 6 ), Cr. P. Code. 
{Lindsay, J.') R.AM NaRAIN v. HaRBAKS SlNGH 

71 I. C. 617 : A. I. R. 1923 All. 490 (i). 

-S. 115— Criminal prosecution — Criminal 

Procedure Code. S. 47 ^—Offence under S. 193 , /. 

Code—Revision of order. 

An order of a Judge passed under S. 476 , Cr. P, 
Code, directing the trial of a person under S. 193 , l.p^ 

C. is open to revision only under S. 115 , C. P. Code 
(Ryves,J,) R. SIMEON EMPEROR. 23 Cr.L;J. 291* 

66 I. C. 515 • A. I. R. 1922 All. 438 (1)’, 

-S. 115— Criminal prosecution—-Government 

I of India Act, S. 107 —Order of District Judge re. 

I yoking sanction revisable under—Revocation on wrong 
• basis—JVo revision lies. 

The High Court can only interfere with the order 
^ of District Judge revoking the order of the Munsif 
■ granting sanction for the prosecution of a party for 
perjury either under S. 115 , Civil Procedure Code or 
^ under S. 107 of the Government of India Act, and the 
ground that the learned Judge should have cohsidered 
not whether the prosecution was likely to succeed but 
^^hether a pritna facie case has been made out whith 
' was a sufficient justification of removing the bar im- 
I posed by the Legislature to a prosecution for perjury, 
is not one which would justify interference under 
either of these sections. {Ne^vbould and Suhrawardy, 
//.) JAINUDDIN r'. KERAMATULLA. 

24 Cr. L. J. 179 : 71 I. C. 595 : 

A. I. B. 1924 Cal. 641 ( 1 ). 

■ S. 115— Criminal Prosecution — Revision — 

Costs. 

Having regard to the accepted view that a revisioh 
against an order granting sanction to prosecute should 
be treated as one under S. 115 of the C\ P. Code, it is 
competent to the C'ourt to award costs of the petition. 
{Daniels, A. J. C.) Mr. FerOZA JaN v. MIRZA 
Amir All 9 0. & A. L. R. 103 : 24 Cr. L. J. 781: 

9 0. L. J. o93 : 74 I. C. 445: 
A. I. R. 1923 Ovdh 118. 

■ . —S. l\b— Criminal prosecution. 

An order directing prosecution for an offence under 
S. 195 , Indian Penal Code, is not open to revision. 
{Daniels, J. C.) EJAZ AL! KHAN v. EmPEROR. 

24 0. C. 367 : 66 I. C. 68 : 23 Cr. L. J. 228 : 

A. I. R. 1922 Ondh 220. 

Delay. 

—-S. 115 and 0. 22, R. 2 —Delay in bringing 

legal representatives — Revision. 

Where an application to bring on record the legal 
representative of a deceased defendant is presented out 
of time on the ground of ignorance of the death on 
' the part of the applicant and the C ourt below excused 
the delay, held, that the C'ourt ought to have consider¬ 
ed whether the applicant’s ignorance of the death was 
justified and afforded sufficient cause for the belated 
application, {irallace, J.) GOPALaSWAMI IYERv. 
Kamachandra Iyer. 44 M. L. J. 409 : 

(1923) M. W, N. lo9: 32 M. L, T. 283: 
72 I. C. 137 : A. I. R. 1923 Mad. 508. 

; S. 11b-- Delay — Limitation. 

i As a general rule the High Court does not entertain 
i revision petitions after 3 months, but the High Court 
may’ in a proper case excuse the delay in the exercise 
of its discretion. {Di-vadoss, J ) YAGNASWAMI 

Aiyar v. Chidambaranatha mudaliar. 

(1922) M. W. N. 180 : 16 L. W. 760: 
65 I.C. 732 : A I. B. 1922 Had 63 ( 8 ). 
-S. 115— Delay — Rerdsion filed after delay of 
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more than .3 years, entertainment of. 

A revision filed after an unexplained long delay of 
more than 3 years cannot, apart from merits, be enter¬ 
tained. 4 A. 154 Foil. {Dalai, J. C.) MaHADEO 
PRASAD JMUSSAMMAT GaNESHI. 1 0. W. N. 739 : 

A. I. R. 1925 Oudh 608. 

- S* 115— Delay — eipplicatio7i filed too late “will 

not ordinarily he allowed. 

An application for revision made more than a year 
after the order complained of was passed will not be 
accepted unless some good reason can be shown for 
the delay. iDa/nels, A. /. C.) Binda PRASaD z'. 
Kanarsi Das. 10 0 . L. J, 205 : 77 I. C. 115 : 

A. I. R . 1923 Oudh 272. 

Discretion. 

•-S- 115— Discretio7i—Refnsal to extend time — 

Interference. 

An order refusing to extend time for paying costs 
made conditional prior to setting aside a dismissal 
for default should not be interfered with in revision. 
{Sulaiman and Daftiels, //.) AHMAD HuSaIN 
Khan z/. Hardial. 90 I. C. 243 : L. R. 6 A 586 . 

S. 115— Discretion — Refusal to exercise dis* 
cretion in one case is not relevant in another case. 

Omission to give reasons by a Court for gi'anting in¬ 
stalments is after all an irregularity and the discretion 
exercised by the Court below in that respect ought not 
lightly to be interfered with. [22 C. W. N. 601 Foil.] 
Where the question is one of discretion the ground 
why it was refused in one case is not relevant in other 
cases. (R'anhaiya Laf J.) JOKHU SiNGH v. 
CHHNNO LaL. L. R. 5 a (Civ.) 784 : 83 1. C. 133 : 

A. I. R. 192j All. 218 (1). 

-S. 115— Discretion — A'o limitation. 

There is no limitation for application in revision, 
but the Board has a discretion in entertaining them 
and will not intervene unless the parties use reasonable 
diligence. Ram Piaki Mt. v. Nawab Mumtaz-ud- 
DAULAH. I,. B. 2 A. 248 (Rev.) 

———S. 115— Discretion—Order setting aside sale 
of a holding under S. 173 ( 3 ) ^f Bengal Tenancy Act — 
No prejudice caused^Ordcr is not revisable. 

Court has got discretion to decide whether the sale 
of a holding is voidable or not under S, 173 ( 3 ) of the 
Bengal Tenancy Act and its decision is not revisable 
unless serious prejudice has been caused. {Suhra- 
wardy and Duval, J/.) BROJENDRA NaTH 
MuKERJI V. JaDUNATH I’ALTA. 80 I. C. 708 ; 

A. I, R. 1925 Cal. 293! 

—Ss. 115 and 0. 41, R. 27— Discretion — Addi¬ 
tional evidence—Refusal to admit by appellate Court. 

Where an appellate Court in the exercise of the 
discretion vested in it by O. 41 , R, 27 of the C, P. 
Code refused to admit additional evidence offeied 
three days after the argument was closed, the High 
Court would not interfere with its order in revision. 
KSuhrawardy and Cuming, JJ.') HariCHARAN Kar- 
V. Bahar Sheikh. 67 I, C. 252 (Cal.). 

~ - “S Wb-^Discretion—Order as to mesne profits. 

The High Court will not interfere in revision with 
the lower Court’s order directing the Commissioner to 
ascertain mesne profits. {Spencer, /.) HuSSAIN Sahib 
V. HamMad Sahib. 16 L. W. 312 : 31 M. L. T 180 

1922 M. W. N. 562 : 74 I. C, 812 : 

A. 1. R. 1923 Mad. 43 

' "^“ 8 . 115 — Discretion — Misapplication of. 

Where a subordinate Court which has made a 
Mistake in law but has entirely misunderstood the 
nature of the judicial discretion and was called upon to 
exercise, the High Court will interfere in revision 


C. P CODE (V OF 1908), S. 115—Discretion. 

under S. 115 . {Oldfield and Ramesam, //.) ShaN- 
ML'KA NaDAN ARUNACHALAM CHETTIAR. 

42 M. L J. 97 : 14 L. W. 642 : 
(1921) M. W. N. 799 t 30 M. L T. 172 : 
69 L C. 961 : 45 M. 194 : A. I. R. 1922 Mad. 332. 
Ss. 115 and 149 —Discretion —C ourfs discrc' 
tion for extending time for payment of deficient Court- 
fee cannot be questioned in re 7 'ision. 

Under S. 149 the Court has discretion to grant time 
for payment of deficient Court-fee and the propriety of 
the e.vercise of tliat discretion cannot be challenged in 
revision. {IVadegaonkar, A. J. C.) MaHOMFD GOLIF 

V. Abdul Rahim, 89 I. c. 419 : 

A. I. R. 1926 Nag. 166i 
S. 115 and 0. 6 , R. 17— Discretion—Court 
has great penvers to allcno amendment “oithin its dis¬ 
cretion. 

Where amendment was allowed, after the case had 

been closed for argument, on plaintiff’s application, 
and the alternative pleas newly raised involved merely 
a rriatter of construction of the facts set out in the 
plaint and the amendment did not involve the intro¬ 
duction of any new allegation of facts and did not in 
any way change the character of the suit. Held, 
O. 6 , R. 17 . gives a Court great powers to permit either 
party to alter or amend his pleadings at any stage of 
the proceedings and, therefore, the matter of amend¬ 
ment is one within the discretion of the presiding 
Judge and it cannot be said that the Judge in this case 
exercised jurisdiction not vested in him by law or fail¬ 
ed to exercise a jurisdiction so vested, nor can it be 
justly said that in allowing the amendment the Judge 
of the lower Court acted in the exercise of his' juiis- 
diction illegally or with material irregulaiity. {Pri- 
deaux, A. J. C*.) AnwaR KhaN z. YakUB KhaN. 

^ 79 I. C. 911 : A. I. R. I92j Kag. 62: 

-- Wb-Discretion^Non-appealable cases. 

Though revision is allowed only when no other re¬ 
medy IS available yet the remedy is discretionary and 
revision may be granted though other remedy is open. 
^Nallifax, A. J. C., NILKaNTH v. KaSUBAI. 

_« 63 I. C. 46 : 4 N.'l! J. 55. 

^^o—Dtscretion^Po 7 vers of revision by 
Nigh Court are discretionary^The Court will not 

irregularity, want 

or f urisdiction, or wrong pronouncement on a Point of 

law. ^ 

”5 the interference by 
the High Court is discretionary. The power is one of 
superintendence by the High Court. Under no circum- 
stance of want or wrong assumption of jurisdiction or 
of illegality, or irregularity is the Court bound to in- 
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terfere even though the decision which is sought to be 
revised may be in conflict with any principle of law. 
The Courts interference will be influenced by the 

> w.'nrf''- ^ irregulLity, 

i of jurisdiction or wrong pronouncement on a point 
of law by a subordinate Court. 6 C. L. R. 234 ; 20 

(Da^y ' ^ ’ V * 52 , Foil. 

^AiM ^ Simpson, A. J. C ) MaGBUL HuS- 

Sain v. Estate of Shafiq-uz-Zaman 

12 0 . 1 . J. 626 : 2 0 . W. N. 543 : 89 I. C. 225 • 

_ « J ^ A. I. R. 1926 Oudh 28. 

^ 6 . 23, R. \~-Discretion~Order 

under O. 23 , R. i can be revised if judicial discretion 
ts not used. 

Where a Court below' has failed to exercise a judicial- 

^3. R. I can be mlde the 
R . C- 66, Foil. {Daniels, J, 

c.) Rajindra Puri z/. Beni madho. 

11 0 . L. J. 351 : 79 I, C. 1031 ; 
A. I. E. 1925 Oudh 140,. 
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Error of law. 

—-S. 115 — Error of — Interference by Hi.^h 

('onrt—IVhen Instified—iVot a ground for revision. 

It is well settled that the scope of S. 115, C. P. 
Code, is very limited. Unless the Power Appellate 
('ourt can he said to have exercised a jurisdiction not 
vested in it by law or to have acted in the exercise of 
its jurisdiction illegally or with material irregularity, 
this Couit has no power to interfere in revision. It is 
manifest that an error of judgment on questions of law- 
docs not come untler either of these categories. 
{Sulaiman^ J.) PAI AMaTHURA PRASaD t' B. IP 
& C' I KS'. Co. L. R. 6 A. 262 : 78 I. C. 434 : 

A. I. R. 1924 All. 691. 

_S 115 — Error of laiv—Erroneous decision on 

point cf limitation — Interference. 

An erroneous decision on a question of limitation 
^:an be amended if the order results in an improper 
refusal to exercise jurisdiction, e.g., to execute a 
decree. (A'anhaiya Laf J.) SURaJMAN t.-HAUBE 
V. ANORE ShuKUL. 21 A. L J. 861 : 

L R. 4 A. 591 : 9 0. and A. L. R 989 : 
46 All. 73 : A. I. R. 1924 All. 263. 

-- S. 116 — Error of law—Xo ground for revi' 


ston. 

Where the Judge in the (-ourt below has applied his 
mind to the t|uestion of law arising in the case but had 
decided it wronglv there is noticing to attract tlie in¬ 
terference of the Hich Court untler S. ii5» ^ L. 

(Daniels, I.) BHOLA NA'IH v RAM SaHAI. 

75 I. C. 472 : A. P R. 1923 All. 465 (2). 

_S. 115— Error of law—A'o ground for revi- 


si on. 

Where in the exercise of its jurisdiction the lower 
Court commits an error of judgment this is not a matter 
upon which revision can lie. (ISanerji, /.) GanESH 
I’RASAD .SaHU V. UUKH HARAN SaHU. 

66 I. C. 509 : A. I. R. 1922 All. 441 (1). 

-S. 115 —Error of law—Refusal to order 

partition at instance of defendant—High Court will 
interfere. 

The High Court will interfere in revision where the 
lower Court refuses to order partition at the instance 
of any of the defendants in a partition suit as such a 
refusal amounts to a failure to exerci.se jurisdiction. 
(Suhranardy and Duval, JJ.') POKE NaTH SaHA 
V. KaDHA GOBINUA .SHAHA. 86 I. C. 765 : 

A. I. R. 1926 Cal. 184. 


-~S. 115 —Error of law—Xotiee of suit — Neces¬ 
sity foi - Decision on if a point of /iirisdiction 

Railways Act, S- 77- 

It cannot be said that a Court by holding that a 
notice under S. 77 of the Railways Act is not neces 
sary on the fads of the case assumes a jurisdiction 
which had not been ve.sted in it by law. Even if there 
was an eiror in the decision of the suit by the Court it 
w’as an error on a point of law and the High C.ourt 
would not interfere under S. 115 , C. P. Code. (G/iose, 

J.) East Indian Ry. co. v, Kanai pal. 

28 C. W. N. 292 ; 80 I. C. 205 • 
A. I. R. 1924 Cal. 493. 

-S. 115 —Error of law—X aground for re''i- 


sion, _ . . 

A mere error of law does not justify the Court in in¬ 
terfering under S. Ii5i Code. (Greaves, y.) 

GOLAM SOBHAN V API HOSSAIN BAH.ADUR. 

65 I. C. 696 : A. I R. 1923 Cal. 322 (1). 

-- ^.\\h~Error of law—Not a ground of re¬ 


vision. . . . 

Where a matter is entirely within the jurisdiction of 

• the lower Court, a mere error of law’ in arriving at a 


finding is no ground for revision by High Court. 41 C. 

32 , Ref. (iVewbould and Panton, JJ.') UaJENDra 
Nath Roy v. Sheikh Abdul. 68 I. c. 480 • 

A. I. R 1923 Cal. 280* 

- S. 115 —Error of law — Interference. 

Where there is error of law, there is no ground to 
exercise the powers of revision under S. 115 , C. p 
Code. (Cuming, /.) HaRI ChaRAN ROY CHau- 
dhuri V. Birendra Nath Saha. 70 I. c, 641 • 

36 C. L. J. 327. 

-S. 116— Error of law — No revision. 

Even if the lower Court had committed an error of 
judgment or of law the High Court cannot interfere 
under S. 115, C. P. Code. (Suhrawardy and Ghose, 
JJ.) GURUDAS KUNDU CHOWDHURY z'. Dasa- 
rathi Haldak. 95 I- C. 512 (Cal ). 

-S. 116 —Error of law and burden of Proof. 

There is no ground for interference in revision with 
the order of the lower Court on the ground that the 
decision on a point of law is eiToneous or the decision 
on a question of onus of proof is wrong. (Mariineau, 
J.) Mt. BaRKAT BIHI 7^ ABDUL AZlZ. 

26 P. L. R. 788. 

- S. 115 —Error of law—Erroneous decision 

of appellate Court as to first Court's having furisdic- 
tioit over a suit, cannot be revised. 

An appellate judgment deciding (even erroneously) 
that the Court of first in.stance had jurisdiction to 
hear a suit, is not open to revision by the High Court. 
(Campbell, J.) BHOGI PaL v. AMAR NaTH. 

26 P. L. R. 746 ; 90 I. C. 1042 : 

A. I. R. 1926 Lah, 47 (1). 

-S. 115 —Error of law—No ground for inter- 

fert nee. 

A Court directed a plaint to be returned in order 
to be represented to a Court having jurisdiction over 
the .subject-matter. In appeal the order was reversed 
on the ground that that Court itself had jurisdiction. 
Held, even if the appellate order was wrong, it 
amounted only to an error of law and was no ground 
for interference in revision. (Simpson, J.) MT. 
Haidri Khanam ?•. Ahmad Alp 

90 I. C. 430 (Lah.). 

_S. 115 — Error of laio — Interference in revi¬ 
sion. 

A mere error of law is not necessarily an illegality and 
is not an exercise by a Court of a jurisdiction not 
vested in it by law so as to entitle the person aggriev¬ 
ed to apply for revision. Where an application to set 
aside an ex parte decree is on the face of it barred, 
but the Court still sets it aside, the order cannot be 
interfered with in revision. (Moti Sagar, /.) SUFJlT 
SINGH V. TORRIE. A. I. R. 1924 Lah. 666 . 

_S. 115. 0. 21, R. 89 —Error of law-Dismissal 

of application — Revision. 

The High Court can exercise revisional powers with 
respect to the dismissal of an application under O. 2], 
R, 89 on the ground that a person is not entitled to 
apply as it fall** under S. iiS- (WalliSy C. J., Old¬ 
field and K umaraswami Sastry, JJ.') SUNDARAM r. 
MaMSA RavUTHAR. 40 M. L. J. 497 : 33 L. W. 498 : 

29 M. L. T. 269 ; (1921) M. W. N. 272 : 
63 I. C. 937 : 44 Mad. 654 (F. B.). 

-S. 116 —Error of law. 

An alleged wrong view of law taken by the Court is 
not a ground for interference in revision. (Batten, 

A c.) Mt. Bari Bahu v. Kundan Singh, 

71 I. C. 31 : A, I. R. 1923 Nag.264. 
_S. 115 —Error of law — Obvious mistaMe — 

Revision. , , . 

Where the finding of the Lower Court is vitiated by 
an obvious error the High Court can interfere in 
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j-evision. {Drake Brockman^ J. C.) MaNGU LaL v. 
MT. NaNHI. 5 N, L. J. 1 : 19 N. L. E. 131 : 

67 I. C. 806 : A. I. R. 1922 Nag. 104. 

--—S. 115 —Error of law—Errofieous decision on 

a question of law is not revisablc. 

Erroneous decision on a question of law is no 
ground for revision. Decision of the lower appellate 
Court on appeal from an order of trial Court directing 
.presentation of the plaint ♦o the proper Court is not 
open to revision though erroneous as it is a question of 
law and it had jurisdiction to try it. {Simpson, A.J.Cf) 
Haidri Khanam?/. Ahmad Ali. 

90 I. C. 430 : A. I. E. 1926 Oudh 31. 

“ -S. 115— Error of law — Erroneous finding oti 

■a question of law is no ground for revision. 

The High Court will not ordinarily interfere with a 
finding of fact in revision. Erroneous decision on a 
-question of law which the lower appellate Court has 
jurisdiction to try, is no ground for interference in re¬ 
vision. {Simpson, A. J. C.) GaJADHAR v. AULAD 
Husain. 90 I. C. 373 : A. I. R. 1926 Oudh 80. 

• - S. 115— Error of la7v — Erroneous interpreta' 

.tion of section—No revision lies. 

An‘erroneous decision, whether on a point of factor 
•on a point of law. is not sufficient reason for revision. 
It is necessary under S. 115 , Civil Pro. Code, at least 
to show that some jurisdiction has been irregularly 
exercised. 40 Mad. 793 (P. C.) Dist. and also Foil. 
An erroneous idea of the meaning of any section or 
•enactment, such as Art. 75 of the Limitation Act, 
will not justify an application in revision. {Ash-worth, 
A. J. C.') HaNKEY LaL V. Ram LaL 86 I. c. 918 : 

12 0 L. J. 112 : A. I. E. 1925 Oudh 373. 

-S. 115— Error of law — IVrong decision on 

question of res judicata '-Revision. 

Held, further, that a wrong decision on a question 
•of res judicata is not an exercise, by a Court, of juris- 
•diction not vested in it by law so as to entitle the per¬ 
son aggrieved by it to apply for revision. {Daniels, 

J. C.) Kedar Nath v. Sukh Nath Singh. 

64 I. C. 209 : 24 0. C. 213. 

-S. 115— Error of law — Subordinate Judge 

deciding a question following a ruling of another High 
■Court—High Court taking different view—No revi¬ 
sion lies. 

Where the subordinate Judge decided a question 
following a decision of the Madras High Court which 
was directly in point, the Patna High Court refused 
to interfere in revision although it would have taken 
a different view on that point. {Das and Adami, J J.) 

Raghunandan Prasad Singh v. Bhagwat 
SaHAY. 6 Pat L. T. 504 : 3 Pat. L. R. 18 : 

86 I. C. 626 . 1925 P H. C. C. 43 : 

A. I. R. 1925 Pat. 372. 
--S 115— Error of law — No ground for re¬ 
vision. 

Where the Court below took a wholly erroneous 
view of the law of limitation, but at the same time 
its decision was one arrived at with jurisdiction, it 
cannot be reviewed under S. 115 , C. P. C. {Mullick 
and Bticknill, JJ.) Mt. Bibi ZaiNBAB v. PRAS 
Nath. 4 Pat. L. T. 491 : 1 Pat. L. R. 361 : 

2 Pat. SCO : 75 I. C. 430 : A. 1. R. 1924 Pat. 37. 

' —S. 115— Error of law—Misconstruction of 

ruUs made by the High Court. 

An erroneous construction of the rules framed by 
the High Court as regards costs of proceedings in 
'Subordinate Courts is no ground for revision. {Das 
■and Adami, JJ.) RaMKISHUN DaS v. BENI PraSAD 

3 P. L. T. 314 : 65 I. C. 355 ; A. I. R. 1923 Pat 90. 
-*-3. 115— Error of law — Interference. 

Under S. 115 the High Court cannot interfere when 


C. P. CODE (V OF 1908), S. 115—Illegality. 

the lower Court commits an error of law by applying 
one provision instead of another. {Coutts and Mac- 
pherson, J J.) MaHABIR?'. BaLKISHUN. 

3 Pat. I. T. 29 : 1922 P. H. C. C. 76 : 
1 P. 48 : A. I. R. 1922 Pat. 376. 

--—S. Wb-~Error of law. 

Where there is no mistake in computing the period 
of notice but error in law in holding that 15 from the 
17 th to the 3 rst days inclusive of the first were suffi¬ 
cient there is no sufficient ground for review. 
{Adami, J.) AKSHOY KuMAR BHATTACHARJEE v. 

M. r„ AGarwala. a. I. R. 1922 Pat. 308 (1). 

-S. 11a — Error of taw — Provisions of S. 6 

{\) of Limitation Act overlooked by leaver Court — 
Eevision was allowed. 

Where the lower Court dismissed the application 
on the ground that the claim was barred by limitation 
overlooking the provisions of S. 6 ( 1 ) of the limita¬ 
tion Act revision was allowed. {Das, J.) .Ma 
Shwe U V Ma Shin. 4 Bvr. L. J. 146 : 

A. I. R. 1925 Rang. 381. 

- S. 115— Error of laio. 

The omission by a lower Court to consider the 

effect of a prior decision is a good ground for revision. 
{Young, J.) MaUNG LeE Gal-E v. PROHTADO 
BaRICKAN. 3 Bur. L. J. 127 : 84 I. C. 199 ; 

A. I. R. 1925 Bang. 37. 

- — -S. 116— Error of law — Illegality 

A mere error of law is not necessarily an illegality 

though a perverse and wilful error of law or fact may 
be. Where the Court states the law correctly but 
applies it to facts which are assumed to exist but 
which really do not exist the Court acts illegally. 
{Saunders, J. C.) Ma KYAW v. MaUNG SaEIN GO. 

63 I. C. 838 : (1921) 4 V. B. R. 16. 

High Court. 

-- — S. 116— High Court, practice as to — Pate- 

able distribution. 

W^here in a suit for money certain property belong¬ 
ing to judgment-debtor was attached before judgment 
but released on two persons .standing as sureties and 
they paid the amount in Court just afrer a holder of 
another money decree applied for execution and for 
rateable distribution, held, that the money was liable 
to he distributed. In such cases where no suit lies it 
is the practice of the High Court to interfere in re¬ 
vision. {Richardson, J.) GhISULAL v. TODURMAL. 

26 C. W. N. 169 : A. I. R 1922 Cal. 19. 
-S. 115--High Court. 

Enquiry into disputes regarding election is capable 
of being revised by the High Court whose order is 
final, {spencer and Venkatasubba Rao, J J.) Ven- 
katarama Aiyar V. Janab Hamid Sultan 
MARACAYAR. 44 M. L. J. 161 : 17 L. W. 656 : 

(1923) M. W. N. 78 : 70 I. C. 987 : 

32 M. L. T. 114 : A. I. R. 1923 Mad. 360. 
-S 115— High Court — Powers of. 

High Court can interfere where a lower Court has 
framed and tried an issue which did not properly arise ; 
but before this principle can be applied it must be 
shown that an error of this nature has in fact been 
committed. {Fawcett, J C.y Crump and Kemp, A.J. 
Cs.) Banumal V. Newandmal. 

83 I. C 360 (2) ; 16 S. L. R. 207 (F. B.) 

Illegality 

-— S. 115 (c)— Illegality — Meaning of — Irre¬ 
gularity in Procedure. 

“ Acting illegally” in S. 115 (t), C. P. Code, does 
not merely imply the committing of an error of proce¬ 
dure such as acting with material irregularity” does. 
This part of the clause was advisedly left in indefinite 
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c. P. CODE I.V OF 1908). S. 115—Illegality. 

i.\iiguagf in orcicr »<) e«Tip(n\er the High Courts to in- 
UTfere and correct gro'^s and palpable errors of sub- 
oixlinafe Courts tlu-justification for the interference 
beit^g deterntined upon the grossness and palpableness 
of iheerrt^r cojttplaintrl of anti upon the gravity of tlie 
injiistit e resulting from iC i^iVahnsicy and A/itkcr/ee, 

//.) .KM'.UNNKSSA Hlltl re Satish Chandra 
1;H at tach Akj KE. 28 C. w. N. 659 : 

39 C. L. J. 434 : 51 Cal. 690 : 78 I. C. 958 : 

A. I. R. 1924 Cal. 633. 
_S. 115— /lh'f:al!ty — Refusal to decide on 

vicrits: on loroni^ ^^yonnd is yc’-isahle 

Iti'iiiissal of suit ff)r damages for breach of con¬ 
tract on the prelindnaiy ground that plaintiff being 
hi'ti.imidiir is not entitled to sue is revisable as the 
Court has acted illegally in the exercise of jurisdiction. 

( ihdnl h’aoof. /.) HaI-MCKAND v. SHANKAR DaS 

76 I. C. 125 : A. I. R. 1925 Lah. 68 . 

-S. 115— I/lC'^ahtv—Order under O. i 6 , AV. 

lO iDid \ 2 — Kevision. 

An order under (>. | 6 , K. lo or K. I 2 of the f:ode is 
not appealable but if it is illegal, it is open to revision 
by the High Court under S. 115 of the Code. (Sesha- 
"in Ivcr, /.) KENGASAMI UKDDI 7>. KONDA KEDDI. 

61 I. C. 967 ;29 M. L. T. 95. 
-S. 115— /llcsahty—Injustice or hardship to 

he proved. . . 1 

liven where the order of the C ourl helow is 
it will nrjt be re\ ised unlc'^s it has causetl injustice 
or hardship, (//al/i/nx A. J. C.) K.AMl.Il PaIE.E ?■. 
KAkKAlI A. I. R. 1924 Nag. 293 

_S. 115_ Illegality — Inadmissihle evtdeuce 

odwitted—Finding based on other evidence~I’inding 
not 7 'it/ated. 

Wlu're a Court erroneously hoUls that certain docu¬ 
ments are admissible but arrives at Its finding inde- 
penrlently of such documents, its finding cannot be 
said to be vitiated l)y such admission. {Kulwant 
Sahay, J.') SHAMSHER NaHAIN SlNGH?-. MAHO¬ 
MED SADE, 90 I. C. 329 : A.I B. 1926 lat. 29 (2). 
-S. 115 and 0. 23. R- 1—Illegality-£xecution 

applieation~-!yithdra7val~Sale of property by Court 
noiioithstandi ng — Iye7ision. 

Where tlie ( ourt below rejected an application by 
the decree-holder withdrawing the execution proceed¬ 
ings which he had initiated and pjoceeded to sell the 
properties in execution notwithstanding such with¬ 
drawal, the order of the C'ourt is without jurisdiction 
and can be set aside in revision. 1 he order however is 
not open to appeal. 4 Mad. 217 • 32 C. 14 ^^* ■ 28 A. 72 
Foil. {J'oala Prasad and Koss, IJ •') KaM PRASAD 
Kai V. Mahesh Kant bAiowDnuRv. l P. 232 ; 
65 I. C. 122 : 3 P. L. T. 445 : A. I. R. 1922 Pat 525. 

-S. 11 ;— Illegality—Failurc to note a prer.-iso 

to section — I\nocrs o‘‘ interferenec. 

An error of misconstruction of a proviso of a section 
is not an illegality which justifies revision. {Carr, /.) 
MAUNG NYAN V. Madng shwe ni. 

2 Bur. L. J. 275 : A. I. R. 1924 Rang. 212 (2). 

Interference. 

_ S. 115_ Interference—Transfer of case 7vith- 

out notice- 

An order of transfer passed under S. 24 without 
notice to the other party can be set aside in revision. 
(Mukerii and Boys, J J-') De MELI.O v. THE New 
VICTORIA MILLS Co.. LTD, L. R. 6 A. 565 : 

90 I. C 287 C2) : 23 A. L. J. 948. 

_ S. 115— Interference — Evidence — iVot pre^oed 

or admissible—IVhen justifies interference. 

Ordinarily when a Court acts on evidence which has 
not been proved or which is inadmissible it does not 


C. P. CODE (V OF 1908), S. 115—Interference. 

act without jurisdiction. If it considers the question 
of the admissibility of a document and decides either 
that it is admissible or not admissible then even 
though the decision n»ay be wrong the Court does not 
act with material irregularity or illegality. It merely 
commits an error of law. Put if the C'ourt does not 
apply its mind to the question of admissibility at all 
and acts on a document which has not been proved or 
is not admissible, it acts with material irregularity or 
illegality in exercising jurisdiction. {Sulaiman, /.) 

Hahib Bux V. Samuel Fitz & Co. L. R. 6 A. 553 • 

89 I. C. 22 • 23 A. L. J. 961.’ 

-S. 115— Interference — Revision may he rt' 

fused in the discretion of the Court. 

Under S. 115 of the Civil Pro. Code, the High Court 
is not bound to intervene but may refuse to exercise 
its discretion if the circumstances require that such 
discretion .should not be exercised. {Sulaiman and 
Mukerji. J J .) FaTEH LaL v. SHER SlNGH. 

L. R 6 A. (Civ.) 63 ; 85 I.C. 660 : 

A. I. R. 1925 All. 264. 

- S. 116 — Interference—Tower Court's order 

not clear—Case 7vas sent Ixick' 

Where the lower C'ourt’s order had left the matter 
in a muddle so much so that both the parties believed 
the matter to be pending, the case was sent back to 
the lower Court. {Walsh and Kyves, JJI) Gaya 
Prasad v. Firm Nathu Lal Budha Lal. 

L. R. 5 A. (Civ.) 319 : 78 I. C 1050 : 

A. I. R. 1925 All. 202. 

- S.II 5— Interference — Interpretation of 7vords 

in a document. 

On a mere question of interpretation of particular 
words in a document, where the words weie clearly 
susceptible of more than one interpretation, the High 
C-ourt would decline to interfere in revision. {Piggott 
J.) KRISHNA DaTTz^ BKIJ LaL. 

A. I. R. 1923 All. 269. 

- S. 115 —I nterference — None on technicai 

ground. 

High Court will not interfere in revision only on 
technical grounds. (Baner/i, RaMRAJ SinGH 
Kabi Pkosad. 63 I. C. 140 (All,) 

I . —S. 115 —Interference is discretionary and not 

obligatory. 

There is no obligation on the FFigh Court to inter¬ 
fere on an application made under S. 115 , even if facts 
are proved vhich bring the application within the 
section. It is purely a matter of discretion, and no 
rules can be laid down how that discretion is to be 
exercised. Whether the Court will inteifere or not is 
entirely for the C'ourt, which hears the application, to 
decide on the particular circumstances of the case 
before it. \IiIacleod. C. J. and Crump, J.) BhIKA* 
lal GIHDHARLAL V. achratlal Lallubhai. 

49 Bom. 535 ; 87 I. C. 910 ; 27 B. I. R. 423 : 

A. I. R. 1925 Bom. 341. 

- S. 115 — Interference —Correct procedure not 

folloraied but justice done — A’o re7'ision 7vill bt 
allcnoed. 

Where substantial justice has been done to the 
parties and the applicant for revision has not ben pre¬ 
judiced in any way, no revision will be allowed though 
the lower C'ourt has not followed the correct proce¬ 
dure. {Suhraioardy aiui Duval, //.) AZAM KHAN 

7f. Umedali Moral. A. I. R. 1926 Cal. 1223. 

- S. 116 — Interference—Revision is refused 

lohere substantial justice is done. 

Where substantial justice is done the High Court 
will not interfere in the exercise of its revisional juris¬ 
diction even if it is of opinion that the procedure 
adopted bv the lower Courts is wrong {Greaves and 
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GyahaftU J J BhaGaban ChaNDRA ROY CHOW* 
DHRY V AMIR alt 86 I C. 756: A.I.R. 1926 Cal. 245, 
—— S. 115 f}ttc>'ft:rcncc—Sale set aside after "J 
years on the ground of fraud—Question of fraud not 
fully discussed—Order 7vas set aside in revision, 

A sale was impeached under O.’i, R. 90 on the 
ground of fraud seven years after its confirmation. The 
lower Court did not grant the application but the Dt. 
Judge on appeal set it aside. The judgment of the Dt. 
Judge did not show that he had discussed all the 
points arising in the case. Held, that his judgment 
was defective and should be set aside especially 
because the decree-holder purchaser would have no 
remedy left to get the benefit of the decree if the sale 
were set aside so late as 7 years. i C. W. N. 67 , Ref. 
(Suhrawardy, /,) GiRIBALA DaSI v. TakaK NaTH 
JaTAN. ^ _ 78 I. c. 149 : A. I. R. 192a Cal. 515. 

"S. 115 Interference^Order refusing restor¬ 
ation of review application dismissed for default. 

High Court can revise an order refusing to restore 
an application for review dismissed in default. (Pear- 
son and Graham, JJf) Hem Sankar ROY CHAU- 
DHURI V, NISHI KaNTA DaS GuPTA. 

81 I. C. 1017 : A. I. R. 1925 Cal. 430. 

S. 115 and 0. 21, R. 58— Interference — Claim 
to mortsas^d property—Mortsage decree for sale — 
Claim once allowed but disallowed on fresh application 
for sale, 

A claim is not entertainable under O. 21 , R, 58 of 
the Civil Procedure Code to property which has been 
ordered to be sold under a mortgage decree ; and 
where such a claim was once allow’ed but subsequent¬ 
ly the decree-holder having again applied for execu 
tion of the decree by sale of the property, a further 
claim to the property by the successful claimant was 
disallowed by the executing Court, held, on an appli¬ 
cation for revision under S. 115 of the Civil Procedure 
Code that the High Court could not interfere. 14 Cal. 
631 , Ref. {^Sanderson, C, J, and Richardson, J 

Mahabir Prasad Singh v. Jogendra Nath mon- 
DAL. 68 I. C. 271 : 26 C W. N. 60. 

-S. 115— Interference—Grounds for afiedavit 

of pleader'*s clerk. 

The High Court will not interfere in revision when 
the applicant has suffered no prejudice and the order 
complained against does not affect his interests. Nor 
would the High Court act on the affidavit of a plea¬ 
der’s clerk and interfere. {Snhrawardy and Gkose, 

//.) Suraj Narain Das v. Amiruddin Maho- 
MED. 66 I. C. 127 (C). 

‘ —S, 115— Ititerference—Order refu^ing to stay 

a suit pendmg a previous one is revisable — Civ. Pro. 
Code, S. 10 . 

High Court can set aside an order refusing to stay 
suit under S. 10 pending the final decision of a suit 
previously instituted for the same subject-matter and 
between the same parties. i^Zafar Ali, /.) Mehtah 

Shah v. ali Haider Shah. 82 i. c. 234 : 

_ A. I. R. 1925 Lah. 144 (2). 

^ —S. Wb-^Interference—Miscarriage of fustice. 

Where a decree is claimed against a person in a re¬ 
presentative capacity and judgment is given according¬ 
ly, but in drafting the decree, a personal liability \vas 
cast on the defendant and the Court refused to amend 
it, the High Court can interfere in revision to prevent 
a gross miscarriage of justice. {^ZafarAli.J,) Chand.a 

Singh v. fateh chand. a. i. r. 1924 Xah. 621 . 

S. 116 and 0. 47, R. 1— Interference—Re¬ 
view—Rejection of an application—Revision, 

Excepting cases where an obvious injustice has to be 
remedied the High Court need not interfere in revision 
With an order rejecting an application for review. 26 

Q. D.—VOL. I—59 
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573 : 35 P- I9ii» Referred to. {.Broadzoay, /,) 
Tola Ram r.-. Chandu Mal Tota Ram. 

71 I, C. 160 : A. I. R. 1924 Lah. 400. 

-S. 115— Interference — Substantial justice — 

Mandatory in/unction. 

The question of substantial justice arises more truly 
where a case has been decided and where the High 
C'ourt is of opinion that any technical error, which 
might have been urged in an ordinary appeal, is not a 
sufficient ground for interference on revision unless in¬ 
justice has been caused thereby or the petitioners have 
been prejudiced. {Harrison, /.) THE LAHORE 

Electric Co. Mombay motor and Cycle Co. 

67 1. c. 742 (Lah.) 

---S. 115— Interference — Temporary injunction 

granted by first Court but re~'okcd on appeal—Revision 
Judge admitting the allegations in the plaint but refu¬ 
sing injunc'ion on his own private opinion. 

The District Munsif granted an injunction pending 
the suit. On appeal, the Judge admitting the plaint 
allegations said that, in his own pri\'ate opinion, it was 
not necessary to grant the injunction and hence revo¬ 
ked it. On revision held, that it was not a judicial 
order to be passed and must be set aside, {li^allaee, 

/.) Sriranga Narayana Jeer v. Ahobila 
Jeer. 22 L. w. 837. 

— — “S. 115— Interference. 

Exercise of jurisdiction owing to a w’rong interpreta¬ 
tion of a rule is revisable. {Devadoss and Wallaces 

yy.) Vkerappa CHETTIAR t'. P. G. Sundaresa 
SaSTRIGaL. 49 M L. J. 366 : 48 Mad. 676 : 

_ 22 L. W. 606 : A. I. R. 192o Mad 1201. 

— S. 115— Interference—Suit for damages for 
use a>td occupation against legal representative of ten¬ 
ant holding over—Defendant challenging p.aintiff^s 

ntle—Court ignoring issue—Revision should be allow¬ 
ed. 

The suit was for damages for use and occupation 
against the legal representative of a tenant holding 
over. The defendant in her written statement challeng¬ 
ed the plaintiff’s title. The defendant did not aban¬ 
don the issue. The Court ignored the issue of title. 
Held, that the plaintiff was not absolved from the 
duty of proving his title and that as the defendant was 
prejudiced by the Court having so absolved the plaint¬ 
iff, the High Court should interfere in revision. 
{Devadoss and IVallaCc. //.) KOPPA Anki z/. P. 
Venkata Subbayya. 48 M. L. J. 685 .• 

87 T. C. 695 : A. I. R. 1925 Mad. 884. 

-— ~S. 116— Iliterferencc—Erroneous decision — 

Wrong Provision of law applied—Order justifiable un¬ 
der other provision. 

Where an order of the Lower Court which purports 
to be passed under a particular provision of law is not 
justifiable with reference to that provision but can be 
made under some other provision of law not invoked 
by the parties and where the order complained against 
has been passed after full enquiry into the merits of 
the case and does substantial justice between the par¬ 
ties, the High Court will not interfere in revision w’ith 
that order. {Spencer and Devadoss, //.) JOHN 
JOSEPH Brito v. S. c. Brito. • 19 1. w. 532 : 

_ I -888 (2) : A. I. R. 1924 Mad. 586. 

® i^ye/icc — Pyoceedings under 

S .30 of the Legal Practitiofiers Act — P<rwer of Tit 
Court to interfere^ 

The High Court will not interfere in revision under 
b. 115 to quash the pending proceedings where a 
Court is taking proceedings under S. 36 of the Legal 
I ractitioners Act. {Venkatasubba Rao, jf) VaraDa- 
chariar V. Kalyana Sundaram Aivar 

44 M. L. J. 437 : 16 L. W. 795 : ?9 I. g, 433 ; 
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23 Cr. L.J. 705 : A. I. R. 1923 Mad. 188 (2). 

-S. 115 —1 flier ference — Remand — Improper 

order — Rei'ision—Interference by High Court. 

The High C'ourt can interfere in revision when an 
improper order of remand is passed. (Uevadoss, y.) 

Pericherla Suryanaravana RaJU t'. Gana- 
PATHY RaJU, 30 M. L. T. 314 : 16 L. W. 593 : 

70 I. C. 665 ; A. I. R. 1923 Mad. 113. 

-S. 115— Interference — 7'emPorary ini unction 

— Grant of. 

Interference in revision in granting temporary injunc¬ 
tion is not justified under S. 115 . {A'umaras-vami 

Sastri, y.) KaDANKOLATHIL SaIDALI KUTTI 
V. GODAN NaMBUDRI. (1922) M. W. N. 303 : 

16 L. W. 238 : 70 I. C. 713 : A. I. R. 1922 Mad. 172. 

I —— S ■ \\b~^I liter ference—Alerits of the case to be 

looked into. 

Where no injustice has been caused by the irregular 
procedure of the Court below, the High Court will not 
interfere in revision. {Dez>adoss., /.) VaGNASWAMI 
AIYAR Z'. Chidambaranatha Mudaliar. 

(1922) M. W. N. 130 : 16 L. W. 760 : 65 I. C. 732 : 

A. I. R. 1922 Mad. 63 (2). 

■■■ ' -S. 115— Intcrference—No cause of action — 

Revision. 

Where there is no cause of action for a suit or 
where the cause of action is illegal, the High Court 
can in revision set aside the decree of the lower Court. 
2 C A. 200 , Relied on. {^Baker, O. J. C.') KaSHI RaM 
7 A BaRKYA. 7 N. L. J. 13 : 77 1 C. 46 : 

A. I. R. 1924 Nag. 101. 

-S. 116— Interferen<e—Decree of Small Cause 

Court based on question of fact—Grounds for interfer' 
ence in revision. 

Small Cause Courts have doubtless been given very 
wide powers with regard to decisions on questions of 
fact and in revision the High Court is always reluctant 
in questioning a decision on the facts. But there is no 
doubt that it has for good reasons power to do so. In 
cases where the findings of fact are based on or involve 
assumptions or inferences which there is nothing in 
fact or probability to support, or are not justified by 
sufficient evidence or where the finding of fact is 
opposed to the evidence or on flagrant misinterpretation 
or disregard of evidence, or if injustice would other¬ 
wise be done, the High Court has power to interfere in 
revision. (^Prideaux-, A. J. C.) PAUAMSI v, SeSHRAO. 
19 N. L. R. 72 : 73 I. C. 1055 : A. I. R. 1923 Nag. 292. 

S. 115— Interference — Security—Relection of. 
An order which finds certain security offered to l)e 
insufficient cannot be revised. i^Stmpson, A. J. C’.) 

Jaidat Singh v. Baldeo Singk. 90 1. c. I05l. 

—■ ■ ■ — _S. 116— Interference—Errors of fact and lazo 

—Death of arbitrator — Effect. 

The High Court will not ordinarily interfere with a 
finding of fact in revision ; nor with a decision on a 
question of law which the Court below had jurisdic¬ 
tion to decide. Where the Court below decided that 
the death of one of several arbitrators did not render 
the award invalid, there is no ground for interference 
in revision. (^Simpsony A. J. C.) GaJ.ADHAR v. 

Aulad Husain. . 90 I. C. 373. 

-S. 115— Interference—Revision lies on a 

point of limitation. 

Judgment of a Subordinate Court may be upset on 
a question of limitation in revision. i 6 O. C. 45 Rel. 
on, {^Neave and KendalE A. J. Cs.) MT. MOHANYA 
V. PaNNA I.AL, 11 0. Ii. J. 513 : 79 I. C. 848 : 

A. I. R. 1925 Oudh 34 
—s. 115— Interference—Revision lies though 
Dt. Judge acts as Rent Court—Oudh Rent Act^ 

S. 135* 


C. P. CODE (V OF 1908), S. 116—Interferenoe. 

« I 

Even where the District Judge has acted as a Ren^t 
Court, the High Court can interfere in revision und^^r 
S. 115 . {Dalai, J. C.) JAGANNATH PERSHADv. 
BechU. 27 0. C. 89 : 11 0. L. J. 77 : L. R. 5 0. 78 • 

80 I. C. 327 : A. I. E. 1924 Oudh 349*. 
-S. 115— Interference—Order refusing to ex¬ 
tend time for payment fixed in decree—If revisable. 
Where a decree fixes a certain time for payment of 
money and an application to extend the time for pay¬ 
ment was dismissed, there is no appeal against the 
order, but it h revisable. {IVazir Hasan, A. J. C.) 
Tirbhawan Dit Singh v. SuraJ Bali. 

11 0. L. J. 119 : 78 I. C. 387 : A.I.R. 1924 Oudh 380. 

-S. 115— Interference—High Court, when will 

not interfere. 

Where the order of the Lower Court is good on the 
merits, the High Court will not interfere in revisiqn 
and drive the parties to another suit even if the order 
of the Lower Couit is irregular or illegal. {Lindsay, 

J. c.) Deo Narain Singh v. Ram Khelwan. 

63 I. C. 545 : 8 0 L. J, 307. 

-S. 115— Interference—Joinder of parties — 

Refusal to add. 

An order of Court refusing to add a party as defend¬ 
ant cannot be revised, as there is no refusal to exer¬ 
cise jurisdiction, but if at all only a wTong exercise of 
it. Possibly S. 107 , Government of India Act, will 
apply, if there is a denial of the right of fair trial. 
{Mullick and Ross, J J.) KaLI RAI 7 '. TULSI RaI. 

4 Pat. 723. 

-S. 115— I ntcrference —Kx parte order — Set' 

ting aside—Finding that applicant had no knowledge 
of suit till within 30 days of application — One of the 
plaintiffs dead—Finding that legal representatives 
represented by other plaintiffs—Inadmissible evidence 
—Conclusion apart from. 

A Munsiff set aside an ex parte ordet on finding that 
the applicant had no knowledge of the suit till within 
30 days of the application to set aside the decree, th<^t 
summons was not served on him and that though one 
of the plaintiffs was dead, the others represented his 
heirs. There was one piece of inadmissible evidence 
but the finding was arrived at on the rest of the evi¬ 
dence. Held, there was no scope for interference in 
revision. {Kuhvant Sahay, y.) SHAMSHER NaRAIN 

Singh v. Mohammad Sale. 90 I. C, 329. 

-S. 115 —Interference — Trial Court indeff 

nitcly postponing some issues of fact—Loss of evidence 
to parties almost certain—High Court zuill interfere 
under general pmvers, if not under S. \\%^G<rvt. Of 
India Act, S. 107 . 

If the effect of an order of the trial Court indefi¬ 
nitely postponing the trial of an issue of fact in an 
almost certain loss of material testimony to plaintiff 
as well as defendant the High Court w'ill interfere in 
the exercise of its powers of superintendence though 
S. 11 s of the Code may not apply. {Mullick and Ross, 
J J.) bhimnath z'. Jagarnath. 

1925 P. H.C. C. 294 • A. I. R. 1925 Pat. 674. 

-S. 116— Interference—High Court need not 

interfere saz.'c for aiding iustice—Lffwer Courfs order 
under S. 151 , C. P. Code, passed without lurisdiction 
setting aside its (non decree is not revisable where the 
decree would have been successfully avoided in review. 

The Court is not bound to interfere under section 
115 except in aid of justice. Where the loNver Court 
acceded to plaintiff’s prayer under S. 151 to set aside 
a decree, held, that though the Court had np. juris¬ 
diction under that section to set aside its own decree, 
yet, as plaintiff \Yould have succeeded had he applied 
under O. 47 , R, i instead of under S. 151 * High Court 
should not interfere. {Das and Ross, JJ,) RaMESWAR 
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C. P. CODE (V OF 1908), S. 115 —Interference. 

Mahton Lala Dwarka Prasad. 3 Pat. 778 : 

6 P 309 : 84 I. C. 320 : A. I. R. 1925 Pat. 36. 

S* 115 Inter/erence—Local investigation — 
Commission for—Interference ^n rex'ision hv Ili^/i 
Court. y >> 

Wheie the issue of a commission for local investi¬ 
gation by the lower Court would lead to the determina¬ 
tion of the rights of the parties on an improper basis 
and would inevitably and unnecessarily prolong a liti¬ 
gation and cause irreparable loss and expense to the 
parties, the High Court would interfere in revision and 
set aside the order. {Mi//er, C. J. and Foster, /.) 
Ramji Ram v. Ramasre. 1924 P. h. C. C. 217 : 

A. I. R. 1924 Pat. 761. 

' ‘Interference—Katcafilc distrilmtion — 

Order regardi?ig. 

Orders under S, 73 , C.P. Code, are not ordinarily re- 
visable under S. 115 , C.P. Code. (^Mullick andBucknill, 

yyO Babu Bishun Mohan Sahay v. Narayan 
PRASAD Asthana. 74 I.C. 140; A.I.R. 1924 Pat. 434. 

-S. 115— I nterference — Compromise decree — 

Order extending time — Revision. 

An order extending time for payment of money un¬ 
der a compromise decree cannot be revised under 
S. 115 , C. P. C. {^Mnllick and Bucknilf yy.) Mt 
Nand Rani KUer v. Durga Das Narain. 

2 Pat. 906 : 1924 P. H. C. C.122 : 5 Pat. L. T. 401 : 

82 I. C. 505 : A. I R. 1924 Pat. 387. 

-—S* 115 and Government of India Act 

(1915), S. 107 — Interference—Revenue Court, order 
of—-Jurisdiction of High Court to revise. 

An order of a Revenue Court under S. 476 of the Cr. 
P. Code is open to revision by the High Court under 
S .-115 of the C. P. Code, or S. 107 of the Government 
of India Act' ( 1913 ). {Adami and Buchm/l, Jj.) 

RaRtu Singh v. Emperor. 6 Pat. I.J. 178 • 

61 I. C. 643 : 2 Pat. 1. T. 609 ; 22 Cr. L. J. 403 ; 

1921 P. H. C. C, 240. 

Interlocutory order. 

' S. 115 and Sch. II, Para 15 — Interlocutory 
order—Order superseding award in pending case and 
directing suit to proceed—No revision lies. 

No revision lies against an order superseding an 
award made in a pending case and directing the suit 
to proceed on the merits. 43 All. 564 and 1925 All. 
458 Foil. {Su/aiman and Baniels, J J.') RUDRA Pra- 

sad Pande V. Mathura Prasad Pande. 

23 A. L. J. 666 : L. R. 6 A. (Civ.) 459 : 

A. I. R. 1925 All. 566. 

— S. 116 —Interlocutory order—Pending suit — 
No revision lies. 

Where the matter to be revised arises out of the 
proceedings of a pending suit there will be no revision 
till the suit has been decided. There were two suits, 
the plaintiff in one ofiwhich was the defendant in the 
other. The parties agreed to refer the matters in dis¬ 
pute to arbitration. Before the arbitrators, the parties 
stated that they had arrived at a compromise by which 
one suit should be decreed and the other suit should 
be dismissed. The arbitrators recommended that the 
Court should dispose of the two suits according to this 
compromivse. When the matter w’ent before the Court 
It set. aside the award on the ground that the compro¬ 
mise recoi-ded by the arbitrators has been arrived at 
by means of lottery. Held, that no revision lay from 
the order of the Court. {^Mukerjeeand Dalai, JJ.^ 
Shah Muhammad Fakhruddin v. Rahim mul¬ 
lah Shah. 47 A. 121 : 85 I. C. 502 : 

L. R. 6 A. (Civ.) 22 : A. I. R, 1925 All. 468. 

^ --S. 115 — Interlocutory orders are generally 

Mot revised where alternative remedy exists except 
“Where they may lead to failure of justice or ivrepara- 


C. P- CODE (V OF 1908), S. 115—Interlocutory order. 

blc injury. 

Although the High Court interferes as little as pos¬ 
sible with interlocutory orders where an alternative 
remedy exists it is not a hard and fast rule and where 
the orders may cause a failure of justice or irreparable 
injury, the High Court can and will interfere. When 
issues which were unnecessary and which were likely 
to entail an expenditure of time and money wholly out 
of proportion to the matter in dispute were likely to 
cause irreparable injury, the issues were ordered to be 
struck off in revision. {^Pearson and Graham, J J.) 
SiM. SaRAJUBALA DEBI V. MOHINI MOHAN GhOSH. 
40 C L. J. 191 ; 28 C. W. N. 991 : 82 I. C. 1008 ; 

A. I. R. 1925 Cal. 204. 
“■ S. 115 and 0. 26, R. 4 —Interlocutory order. 

Where the lower Court wrongly refused to grant 
commission for examination of w itnesses, the High 
Court will interfere and set aside the order, {/llooher- 
jee and Panton, JJ.) SharaT KuMAR v. RaM 
Chandra ChatierJel. 35 Cal. L. J. 78 • 

68 I. C. 9 : A. I. R. 1922 C. 42. 
-S. 116— Interlocutory order }tot open to rer'i' 

si on. 

Interlocutory orders cannot or at any rate should not 
be interfered with in revision. {Zafar Ali, J.) THE 

Firm Rahmat Ullah Fakhar ud-din the 
Firm Rahim Bakhsh Aumar-ud-din. 

75 I.C. 107 : A. I. R. 1923 Lah. 301 (2). 
S. 116 and 0. 6, R. 17 —Interlocutory order 
Amend ment — Refusal—I nterference. 

Though the High Court would not generally inter¬ 
fere with interlocutory orders of the lower Courts yet 
if the interests of justice required the amendment 
which was refused the High Court may interfere. 
{Scott'Smith, /.) JHARIA COAL COMPANY v. DIWAN 

Chand company. 67 I. C. 335 (Lali.). 

-;*S. 115— Interlocutory order — Appeal. 

In revision the High Court is not bound to interfere 
even in a case of defect of jurisdiction unless it is 
shown that there has been a failure of justice arising 
from such defect. 36 P. K. 1902 Foil. There is no 
appeal from an interlocutory order in a suit and if the 
appellate Court entertains such an appeal it assumes a 
jurisdiction not vested in it. (^Broadway, J.') GaNDa 
Ram V. Sundar Lal. 67 I. C. 278 : 2 I. I. J. 673. 

115 and 0. 41, R. 25— Interlocutory order 
— Discretion. 

It is only in e.vceptional cases that revisional powers 
are exercised in the case of orders of an interlocutory 
nature and even when the order is not of an interlocu¬ 
tory nature the High Court should not interfere except 
in cases whfere the order is not a final order such as 
one under O. 41 , R. 25 of the C. P. Code. {Broadway 

J.) Allah Baksh v. Lal Khan. 

67 I. C. 269 : 2 L. L. J. 662. 

S. 115 — Interlocutory order. 

Unless irreparable waste not only of time and money 

u Courts will be the result, 

the High Court will not interfere with an interlocutory- 
order as an exceptional case. {Leslie Jones, J.) FIRM 

OF Damri Shah v. Firm of Rulla Mal 

2 Lah. 1. J. 555 : 64 I. C. 387 : 17 P. L. R. 1922. 

■ -S. 115— Interlocutory order allatuing a party 

to adduce evidence after closing case. 

Revision of interlocutory orders is justified only in 
cases where irremediable damage is likely to result. 

An order allowing a party to produce fresh evidence 
on an issue after closing the case was held as not 
open to revision in this particular case. {Wilberforce, 

J.) The Firm of Makhan Lal Tej Pal v. The 
Firm of Jai Narain Brij Raj, 59 I. c 460 • 

17 P. W. R. 1921. 
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C. P. CODE (,V OF 1908), S. 116 —Interlocutory order. 

-S. 115— /sa.r/ci-ufory order — Kcri^ion should 

no.‘ be cr/ 7 U/cd durjui: f'etidi urv of su:/ Cxceft for 
strous rcosous. 

Tntorfcrencc l)v the High Court with tlni proceedings 
of a lower Court during the pendency of a suit is to be 
deprccate<I unle>s strong reasons are made good. In 
the present case revision was granted, partly on the 
ground that the lower Court had not properly under¬ 
stood the pro\ isions of O. ii. K. 1 { of the C.. P. 
Code, and partly on the ground that the result of its 
orders might be wholly unnece.ssaiy and cause irreme¬ 
diable tlamage to the first defendant’s business interests. 
{]Vall.Vi\ /.) KaMaCHARI V. KRISHNAMACHARI. 

47 M. L. J. 460 : 47 M. 934 ; 20 L. W. 533 : 

(1924; M. W. N. 863 : 80 I. C. 604 : 

A. I. R. 1924 Mad. 846. 

_S. 115 —/nl, rU-'utory orders—/titcrfcrcucc 

7oif/i, txccffiouo!. 

'I'hough the Couil will ituerfeie in revision with an 
interlocutory order, sucli interference should be e.xer- 
ci.sed with extreme diligence, the general lulc being 
against such interference ; it will interfere only in such 
rases as for example w itere the Court below has acted 
pcrverselv or in a manner as to cau.se irreparahle loss 
to the plaintiffs. {Od^^ers^ J.') K.\ I NA( HALA>r I\ KR 
V. Sis aCHIDAMHARAM PiM.Al. 45 M. L. J, 703 : 

18 L. W. 198 : (1923) M. W. N. 403 : 

A. I. R. 1923 Mad. 690. 

- . _S. 115“ f ifterUrut. ry order—Refusal to issue 

eouiuiissii>ii—/uterf ert u> e. 

In a case where a Court refused to examtiu- a wit¬ 
ness on comnii.ssion, when it had no discretion to 
refuse it,the High C:ourt will interfere in interlocutory 
proceedings rather than permit a trial to go on an 
illegal course, which will entail unnecessary expendi¬ 
ture and waste f)f time, (ff allaee, J.') J.AG.ANN.AT. H.A 
S\STRY SaRATHAMBAI. Ammai.. 46 Mad. 674 ; 
17 L. W. 251 : (1923) M. W. N. 157 : 71 I. C. 580 : 

A. R 1923 Mad. 321 : 44 M. L J. 202. 
_ _S. 115 —futerlocutory orders—.Ifpcal is pro¬ 
per remedy. . . . 

A regular appeal and not revision is the proper 

method of challenging the correctness of interlocutory 
orders made in the course of trial. \Spcnccr, j.) 
Hussain Sahib Hammad Sahib. 

16 L. W. 312 : 31 M. L. T. 180 : 74 I. C. 812 : 
(1922) M. W. N. 562 : A. I. R. 1923 Mad. 43. 

___ s. Wb—lnterloeufory order —Revision —/ n- 

terfercncc -.ohen fustined—Rostiuz of case for argu¬ 
ment on preliminary issues. 

It is impossible to say that in no case whatever will 
the High Court interfere with an interlocutory order of 
the lower Court. Put interference must be exercised 
with great diligence, the general rule being against 
such interference. Intcriorencc will be justified if the 
order sought to be revised is in fact pcrvei'se irre¬ 

parable injury’ will be caused unless the revision is 
allowed. 9 M. 256 ; 15 M. 1 .. T. 339 ; 5 L. W . 207 ; 
12 C, L. J. 505 ; 12 r;. I.. J. 5 '9 • C L. I. 525 ; 39 
M. 195 (F. B.) Kef. Where the lowc*i Court posted a 


case for final hearing on preliminary issues of law 
settled long before, the High Court refused to interfere 
as the party had a remedy by appeal in case of injury 
or inconvenience. {Odgers, /.) Ka.M.AKKJSHNA 
PILLAI r-. KKISHNASWAMI PiLLAl. 

15 L W. 667 : (1922) M. W. N. 521 : 68 I. C. 167 : 

A. I. R. 1922 Mad. 321. 

—-S. 115— Interlocutory order—Misjoinder of 

Parties and causes of action — Intertcrence. 

The powers of the High Court in revision could be 
exercised in cases where tlie lower Court held that a 
suit is bad for misjoinder of parties, non-joinder of 


C. P. CODE (V OF 1908), 9. 116—Interlocutory order. 

parties and misjoinder of parties and causes of action. 

The use of the revisional powers would be justified 
where the lower t'ourt has decided that the suit h not 
bad for mi.sjoindcr of parties and causes of action. 42 
M. L. J. 43 ; =9 L- J- S3 ; lO L, W. 652 ; 6 L. W. 

9 ; 5 L. W. 207 Foil. {Vetikaiasubba Rao, /.) VeE- 

RAPPA Nadar £/. Chidambara Nadar. 

43 M. L. S. 277 : (1922) M. W. N. 316 : 70 I. C. 684 : 

16 L. W. 186 : A. I. R. 1922 Mad. 174. 

-S. 115 —Interlocutory ordet—Usually 119 

revision lies. 

It is not usual to interfere in revision in the case of 
interlocutory orders because though there may be no 
immediate appeal against such an order a remedy is 
supplied by B. 105 , C. P. Code, which provides 
that such orders may be made a ground of objection 
in the appeal against the final decree. (^Prideaux^ A. 

J. Anwar Khan c. Vakub Khan. 

79 I. C. 911 : A. I. R. 1926 Nag. 62. 

-S. 115 —Interlocutory order—Decision as to 

Court fee—ICrror of lazv — Revision. 

\ decision of a Subordinate Court determining the 
amount of Court-fees payable by plaintiff is not open 
to interference in revision inasmuch as no case has 
been <lecided by the Court below. 43 A. 564 Foil. A 
mere error of law though a ground for second appeal 
does not justify revision. {Prideaux., A. J. Cj) 
(iOViND z'. DaJI. 65 I. C. 327 : A.I.R. 1922 Nag. 128. 

-'S. \Xb-^Interlocutory order for collecting 

materials for decision of case is unrevisablc. 

.\n interlocutory order which does not determine the 
case but which is made with the object of collecting 
materials upon which the case is to be determined 
thereafter is not revisable. {A’endall^ A. J, C.) 
DHARAM NARAIN V. UNAO ComiKRClAL BANK. 

11 0. L. J. 692 ; 80 I. C. 6115: 28 0. C. 78 : 

A. I. R. 1926 Oudh 189 (2). 

-S. 116 —Interlocutory order^Revision. 

Wliere a Subordinate Judge allowed a plaintiff to 
put in a replication conditional on the payment of a 
certain amount of costs and where .tj»e aggrieved party 
applied to the High Court in revision, keld^ that no 
revision lay as no case had been decided so far. 
(Daniels, /. C.) NaKENDRA BAHADUR SlNGH v. 
ITARY LaL. 64 I. C. 211 (1) : 24 0. C. 216. 

-S. 115 — Interlocutory orders Decision of 

issue as to iurisdiction. 

No revision lies from an order deddiitg an issue as 
to jurisdiction against the defendant as such an order 
IS an interlocutory order. (Kankaiya Lai, J. C. and 

Lyle, . 1 . /. c.) Shyam Sunder v, Sheoamber 
Ban. 64 I.C 92: 24 0. C. 231. 

-S. 115 — I uterlocutory order is not revisable 

7 ohere there is other remedy unless irreparable loss will 
occur. 

Ordinarily an interlocutory order is not capable of 
revision particularly when there is another remedy 
available to the injured party ; but where the order 
complained against is such as is calculated to cause 
irreparable loss to the injured party and there is no 
right of appeal and no remedy available to the party, 
an inlerlacutory order may be redsed under S. I 15 
read with S. 15 of the Charter Act. (Case-law dis* 
cussed.) (Jioala Prasad and Foster, JJ,') MANI 
Lal V. Durga Prasad. 5 Pat. I. J. 426'. 

1924 P. H. C. C. 234 : 3 Pat. 930 r 
80 I. C. 667 (2) : A. I. R. 1924 Pat. 673. 

— S. Wb—I nterlocutory orders Appeal—Revh 


sion—‘Interference lohen iustified. 

Where there is a right of appeal from the decree 
that might he passed in the suit, the High Court will 
not interfere in revision with the judgment on ah 
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C- P. CODE (V OF 1908), 8 . 116—luterlooutory order, 
interlocutory order passed by the Court below. 

and Post ..’Xy J IIarIHAR 1‘RASAD 

SINGH jv. Kesho Prasad Singh. 711. c. 9ii: 

„ , A. I. R, 1924 Pat. 176. 

-- XVa^/ntcylocntory oxder-^Refnsal to 

frame tssue—Revtsion^-Jntcrfert'ni-e—Cjovcrnment of 
India Act, S. 107 . 

. As a general rule, except upon proof of irreparable 
m)ury, the High Court will not interfere in revision 
under S. IIS of the Code of Civil Procedure, when 
there is another remedy open to the applicant Inter¬ 
locutory orders are not exempted. Where the Court 

below refused to raise an issue clearly arising from the 
pleading of the party, without assigning any reason 
whatever, the I*iigh C ourt interfered under S* 107 of 
the Government of India Act. (^Mnllick and Ross, 

jj.) Sheo Prasad Singh Sukhu Mahto. 

4 Pat. L.T. 401: 1 Pat. L.R. 89: A.I.R. 1923 Pat. 518. 

" ■ 8 * 115 —Interlocutory order^ 

The High Court w*ill not interfere in revision with 
interlocutoiy orders unless some irreparable injury is 
caused to any party thereby, {M^Mck and A^ulwaiit 

Sdhayy JJI) Kamjas v. Linton Molesworth 

& Cp.. A. I. H. 1923 Pat. 411. 

— — S. 115— Interlocutory order — Interference. 

Where the record of a case has been sent for by the 
High Court and the case is before it for order, it 
would not be exercising a wise discretion if the High 
Court did not dispose of the matter, the question of 
discretion being merely concerned with the stage at 
which the matter should be determined. Where 
considerable delay has already occurred and is likely 
to occur if a remand is ordered, the High Court ought 
to interfere even with interlocutory orders. {Chapman 
and Athinson, //.) H. NaURATAN LaL t*. 

w. J. Stephenson. 1922 P. h. c. c. 79 : 

A. I.R. 1922 Pat 359. 

’ ' ■ ' "“S. 115— Interlocutory order — Trial of case 
piecemeal—Procedure defective. 

The High Court will interfere with an interlocutory 
order directing the trial of certain issues in a case 
before trying others, as the trial of a case piecemeal 
is a serious evil to the parties or might involve heavy 
costs in Second Appeal or anv other hearing. {Das 
and Adamiy /y.) SaTYa NIRANJaN CHAKRAVaRTI 
V. DwaRKaNATH. 60 I. C. 628 2 Pat. L. T. 154. 

6 . 116 and 0 . 26, R. ^^—‘Interlocutory order 
—Interference in revisioti—Examination of loitncsses. 

The High Court has power to interfere in revision 
with interlocutory orders not directly appealable so as 
^ avoid irreparable damage or gross injustice. The 
High Court will not interfere with the discretion of 
the lower Court not perversely exercised. A dismissal 
of an application to examine witnesses on commission 
without considering whether their evidence would be 
relevant or not, is open to revision. {Robinsony C. J. 
aM ffealdy J.) S. R. M M. CHETTY v. P. L. N. N. 

Naraya nan Chetty. 64 I. c 821 : ii L. B. r. 65. 

Interlocutory order practically decid- 
suit but incapable of bein^ made groiend of appeal 
from decree—Revision lies. 

^ Ordinarily the High Court will not interfere in revi¬ 
sion with interlocutory orders. But where the Judge 
gainst w'hose order there is an application for revision 
has so used his jurisdiction that the result of allowing 
his order to stand will be definitely to decide the case 
pending before him, .so that all the proceedings there¬ 
after taken would be merely infructuous and waste of 
time and where the interlocutory order could not be 
made Ae^ound of an appeal against the final decree 
^ if Court can interfere in revision and set 
aside ithe order. Where the plaintiff originally prayed 
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C. P. CODE iV OF 1908). S. 115—Jurisdiction—Ex¬ 
cess of. 

for a declaration and injunctidn but when the defend¬ 
ants objected that they were in possession and so 
the suit as framed was not maintainable, the plaintiff 
applied to amend the plaint by adding a prayer in the 
alternative, for possession of the property, and where 
the lower Court refused to allow the amendment, 
held, that the High Court liad jurisdiction to 
interfere with the order and -set it aside if necessary, 
l-l S. L. R. 28 Dist (Kennedy, J. C. and De Souza, 

A. J. c.) Municipality of Tando Adam r- 
Khair Mahomed. A. I, R. 1925 Sind 260. 

- S. 115—JURISDICTION. 

Application under. 

I Excess cf. 

Failure to exerc’se. 
j Irreg^’lar Exercise. 

Local Acts. 

Order under. 

Refusal of review. 

Refusal to exercise. 

Revenue Court. 

Small Cause Court. 

Jur'sdict’dn—Appl'cat’on under. 

-S. 115— Jurisdiction—Applicatiofi to set aside 

election—Loiver Court deciding that petition disclosed 
grounds for holding election enquiry—High Court can 
interfere. 

The lower Court decided, over-ruling objections 
that an election petition to set aside an election dis¬ 
closed grounds on which an election enquiry could be 
held under the Election Rules. Held, that the High 
Court could interfere because if the election petition 
did not disclose any ground for an enquiry, the lower 
Court would be exercising a jurisdiction not vested in 
it by holding such an enquiry and to hold it would 
simply lead to waste of time of the Court and of the 
parties. In such a case it was but right and proper 
that the High Court should decide whether the peti¬ 
tion disclosed any grounds for holding an enquiry and, 
if it did not the High Court should say so at once and 
stop the enquiry at the very outset. {Krishnan, J.) 

C. Janakdhanan V. N. M. Verghese. 

48 M. L. J 451 : 87 I. C. 113 • (1925) M. W. N. 805 ; 

A. I. R. 1925 Mad. 707. 

115, 0. 47, R. 1 and S. 151— Jurisdiction 

—- Application—Lower Court competent to extend 

time on a re^fievj application— Extension granted on 
application for extension is valid. 

If Court has jurisdiction to extend time upon an 
application for review there is no reason why his order 
should be disturbed because he made the order upon 
an application for extension and not upon an applica¬ 
tion for review. {Kulwant Sahay, J.) MT. RaM 

Kumari V. Deonandan Singh. 

1925 Pi^H. C. C. 151 : A. I. R. 1925 Pat. 452. 

—Jurisdiction ^Application under 
O. 2 ly R. 100 — Misconstruction of law — Interference. 

Where the decision of a Court is the very basis and 
foundation of jurisdiction, the case falls within S. 115 . 

C. P. Code, Where a Court by misconstruction of 
the provisions of law holds that a person is not entitled 
to maintain an application under O, 21 , R. 100 , it 
declines a jurisdiction vested in it by law and the 
matter is revisable. {Das, J.') Ram KiSHUN SinGH 
V. Damodar Prasad. 5 Pat. L. T. 107 ; 

76 I, C. 856 ; A. I. R. 1924 Pat. 606. 

Jurisd'ction—Excess of. 

” . "““S. 116 and 0»21, R. 89— Jurisdiction—Excess 

of—Execution sale—Application to set aside—Sale of 
property by fudgment^debtor—'Locxxs standi to apply. 

After an execution sale of the properties of a judg- 
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C P. CODE (V OF 1908;. S. 115 —Jurisdiction—Ex 
cess of. 

t>it.nt-clel)tf)i he sold them to a third pei'son and de- 
j)()sited the execution sale price with 5 percent, in 
addition as required by O. 21 . K. 89 , C. P. Code. On 
a fiuestion arising as to whether the sale should be set 
.(side, the first Court held that it should be set aside 
and the appellate Court held to the contrary. On re 
\ ision to the High ('o»ut. fields that the C!ourt had 
iuristiiction to decide the question as it did. and that 
MO revision lay. io M. 79.3 = -13 334 Referred to. 44 

l ; I ^ 340 dissented. {BanerfC€y 

.,nd u’.i/s/iy yy.) ^■AI) k.am 7a Sunhar Singh. 

45 A. 425 : 21 A.L.J. 313 : L. R. 4 A. 402 : 

74 I.C. 778 . A. I. R. 1923 All. 392 (F. B.) 

- S. 115 — yurisdir/ion — P.xi'css of—Point not 

in /ff/o —DonsiKyn on — Pffoct. 

Where I he Courts below deciiled the suit on a point 
n()t in issue between the parties,the orders are without 
iuiisdii tlon and can be revised, {//vfkin.t, S. M . and 
Prcniautlfy ./■ d/. ) J.VHANGIRA MT. LaCHHI 

Ktj,\R L. R. 3 A. 219 (Rev.) : 

4 U. P. L. R.(B.R.) 47. 

-S. 115 — Jut ! ‘dii tion — Rxccsx of — Profor 

i'xo ci r.' of. 

Where the Cower Court exercises jurisdiction in a 
proper in.inner, the High Court will not interfere. 

(/'iffffott nnd IRn/s/i, J J R.M'AN l.AL"'. H.AMl- 
DIH-I. \ Khan. 19 A L. i. 47 : 2 U. P.L.R. (A.) 403 : 

60 I. C. 699 ; L. R. 2 A. 5. 
_Ss. 115 and 102 — Jnt-isdiction—Excess of. 

Where it was open to the Jurlge to decide the 
question of title incidentally in so far as it was neces¬ 
sary for the purposes of giving relief to the plaintiffs, 
namely, their prayer for declaration of right to. aiu! 
recovery of the price of fish but it was not within his 
jurisdiction at all to declare the plaintiff’s title to the 
tank in dispute, /leid, in revision so much of the 
decree of the lower appellate ( ouit n\ust be expunged 
a.s declares the plaintiff’s title to the tank in suit 
which was not within the Judge’s jurisdiction to 
declare. ^H'oodroffe and (i/iosc, JJ-') ARADHAN 
MONDAL AbHOYA ChaRAN. A.I.R. 1923 Cal. 321. 

- -S. 116 — Jurisdiction—Excess of — E.xecution 

—Deposit hy person not entitledy ailotved. 

Where the Court of execution allowed a reversioner 
t(t n)ake a deposit he was not entitled to make, it 
exercised a jurisdiction not vested in it by law or was 
acting it with exercise of its jurisdiction illegally or 
with material irregularity within the meaning of S .115 j 
of the f'ivil Procedure Code. (^SandcrsoHy C. J. and 
Chotznery y.) M0H?:NDRA NATH V. HaIOYA NATH 
ThIPATHI. 26 C. W. N. 167 : 70 I. C. 127 : 

A. I. R. 1922 Cal. 95. 

-S. 115— Jurisdiction — Excess of — Appellate 

Court entertaining appeal in a non-appealable ease — 
Revision lies. 

Where the appellate Court entertains an appeal from 
an order from which no appeal is allowed, its order is 
without jurisdiction and is open to revision. {Mulltck 
and Rossy JJ.) RAGHUNANDAN PANDEY 7-. GaJRAJ 
MaNDAC. 1925 P.H.C.C. 183 : A.I.R. 1925 Pat. 526 
————S. 115 — Jurisdiction — F.xcess of — Order 
without — Revision — Interference. 

Under S. 115 , C. P. Code, it is competent to the 
High Court to act in revision suo motu as it is bound 
to set aside orders of lower C.'ourts passed without 
jurisdiction. 4 M. 217 ; 32 C. 146 ; 28 A. 72 Foil. 

ijwala Prasad and RosSy JJ.) RAM PRASAD RAl v. 
MaHESH Kant. 3 P. L. T. 446 : 66 I. C. 122 : 

1 P. 232 : A. I. R. 1922 Pat. 626. 

--S, 115 — Jurisdiction—Excess of—Want ofy 

is a good ground for revision—Wrong decision not a 


C. P. CODE (V OF 1908), S. 116—Jurisdiction—Fail¬ 
ure to exercise. 

groi nd for revision. 

On the mere ground that the decision was wrong, a 
High Court certainly will not interfere but where the 
lower Court had no jurisdiction to enquire into the 
question. HighCourt has power to interfere in revision. 
(.Carr, J.) MAUNG TUN v. MAUNG PO ShOK. 

1 R. 265 : 76 I. C. 504 : A. I. R. 1923 Rang. 199. 
Jurisdiction—Failure to exercise. 

-S. 115—Jurisdiction—Order dismissing suit 

after decr.-e is without iurisdiction—C. P. Code, O. 17 , 

R. 2 . .See under O. 17 , R. 2 , C. P. Code (Lord 
Phillimorc.) I.ACHMI NARAYAN MaRWARY v. BaL- 
MAKUND ISIARWARY. 5 P. L. T. 623 : 81 I. C. 747 : 

4 Pat. 61. 61 I.A. 321 : L.R. 8 P.C. 171 : 20 L.W. 491: 

35 M. L. T. 143: 22 A. L. J. 990: 26 Bom. L. R. 1129 ; 
40C. L. J.439: 29 C. W. N. 391: (1924) M.W.N. 707 : 

A. I. R. 1924 P. C 198 : 47 M. L. J. 441 (P. C.). 

-S. 115 (c)— Jurisaiction — Failure to exCrcise 

—Itrroneous decision of lower appellate Court as to 
iurisdictiou of trial Court. 

The High (-ourt has jurisdiction to interfere under 
.Section 115 (r) when a lower appellate Court errone¬ 
ously decides in the exercise of its admitted jurisdic¬ 
tion as an appellate C'ourt that the Court of first in 
stance has or has not jurisdiction to entertain a suit. 

In any case the High Court can take up under section 
1 '5 (if) both orders of the Court below read together 
on the q\iestion whether the first C ourt has failed to 
exercise a jurisdiction vested in it. (Campbelly Jf) 
DaMPA r. BaRKET Abb 76 I. C. 1010 : 

A. I. R. 1923 Lah.412. 

-S. 115— Jurisdiction—Failure to exercise — 

Pica of illegality. 

A Court is said to have failed to exercise a juris¬ 
diction .so vested where a Court fails to entertain a 
plea of illegality suo motu% i.e., that a certain contract 
is opposed to public policy, and even refusCvS to allow 
tlie defendant to raise it. (PhilhPsy J.) KaNDASAMI 
GOUNDAN V. NARAYANASWAMI GOUNDAN, 

45 M. L. J. 551 : (1923) M W.N. 566 : 76 I. C. 306 : 

19 L. W. 617 : A.I.R. 1924 Mad. 159. 

-S. 115 —Jurisdiction--Declining of—Dismissal 

of execution petition is not sustainable. (Oldfield and 
Venkatasubha RaOy JJ.) MUTHUKARUPPA CHETTY v, 
PMY.a KaVUNDAN. Q 923 ) M.W.N. 406; 73 I.C- 956; 

18 L.W. 17 ; A.I.R. 1924 Mad. 32 : 46 M.L.J. 210. 
_S. 115— Jurisdiction — Failure to exercise — 

Limitation—Decision on. 

Where by reason of an erroneous decision on a 
(lueslion of limitation, a f ourt does not entertatin a 
proceeding, it is a failure to exercise a jurisdiction 
vested in the Civil Court and the High Court can en- 
tertain a revision under S. 1151 ^ • L- Code, 44 554 

Foil, (spencer and Venkatasubha Rao, JJ J THE 

British India Stfam n.^vigation Co. v. shara* 

K M bY 44 M.L.J 100 : 46 Mad. 938 : 17 L.W, 706 : 

70 I. C 888 ; A. I. R. 1923 Mad. 486. 

-S. 115 and 0. 21. B. 89 (1)—Jurisdiction— 

Failure to exercise—Applicant entitled to deposit— 
Refusal to entertain application on ground of no locus 
standi amounts to failure to exercise iurisdiction C. 
P. Codcy O. 21 , A*. 89 (i ). 

Where a Court erroneously refuse.s to entertain an 
application underO. 21 , Rule 89 on the ground that the 
petitioner has no locus standi, it is a case where the 
Court fails to exercise a jurisdiction vested in it by law 
within the meaning of section IIS *be 

Court will entertain a revision in such a case. 40 M. 
L. J. 497 (F.B.) Kolb But where the applicant is found 
as a fact to have no locus standi^ there is no »*“J**’® 
to exercise a jurisdiction vested in the Courts by law 
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C; P. CODE (V OF 1908), S. 115—Jurisdiction— 
Failure to exercise. 


and the revision will fail on its merits. iKiukhede. 

A. J. CJ) Onkar V. Dhan Singh. 2 i n.l.r. io 2 • 
" 90 I. C. 963 : A. I. R. 1926 Nag. 10(2), 

' II^ Jttrisdiction^—.2^ailuye to exercise — 

Omission to decree claim admitted. 

Where the lower Court dismissed the plaintiff’s suit 
for rent without considering whether he was entitled 
to a decree foi the whole or a portion of the claim on 
the admission of the defendant, there is a failure 
to exercise jurisdiction with which the High Court 
will interfere in revision. {Miller, C. J. and Mullick, 

J.) RaJgiri Singh v. Jadunath Ray. 

1922 P. H. C. C. 355 : 4 P. L. T. 39 : 

A. I. R. 1923 Pat. 41 

Jurisdiction—Irregular exercise. 


S. 115 and 0. 41, R. 5— Jnrisdiction—^Jrre- 
Siilar exercise Application to stay execution pending 
an appeal from the decree—Court exercising jurisdic¬ 
tion irregularly—Revision lies. 

Where the petitioner applied for stay of execution 
of decree from which an appeal was pending and the 
application was dismissed by the District Jud^e as 
being made too late: 

Helet {Graham, J. dissenting) the I)istrict Judge, 
though he had jurisdiction over the subject-matter, 
exercised the jurisdiction irregularly and High Court 
had jurisdiction to interfere in revision with the order 
of the District Judge and set aside his order. 

Per Graham, J .—The pow'Cr confirmed by O. 41 , 
R. 5 of the C. P. Code upon the appellate Court is 
discretionary, though of course the discretion has to 
be exercised judicially. The rule contemplates that 
the application for stay of execution should be made 
as soon as possible after an appeal has been filed. 
{Suhrawardy and Graham, //.) BiRESH CHANDRA 

Das V. Hari Dasi Bose. 82 l. c. 435 : 

A. I. R. 1925 Cal. 64. 

—S _ 115 Jurisdiction-—! r regular exercise— 
Appellate CourCs decision. 

Where an appellate judgment erroneously decided 
that the Court of the first instance had jurisdiction to 
hear the suit, held, the High Court could interfere 
and could grant revision. {Wilberforce, J.) DURGA 
Parshad Mutsaddi Lal V. Rulia Mai,. 

4 L. L. J. 176 : 65 1. C. 282 : 29 P. L. R. 1922 : 

A. I. R. 1922 Lah. 100. 


-S. 116— Jurisdiction—Irregular exercise — 

Judge deciding a case on his private opinion’—Order is 
without jurisdiction. 

Judicial matters cannot be decided on the private 
opinions of the Judge nor can that opinion be sub¬ 
stituted for decision on evidence, even though the 
taking of that evidence may involve much time and 
trouble. A decision based on such private opinion is 
Without jurisdiction. {Wallace, J.) SriraNGa NaRA- 
yana Jeer v. Akobila Jeer. 

22 L. W: 837 : A. I. R. 1926 Mad. 166. 

“7 — Jurisdiction—Irregular exercise — 

Qross mistakes may amount to irregular exercise of 
J urisaicti on • 


Where the mistakes committed by the low'er Court 
are so varied and so numerous as almost to amount to 
material irregularity in the exercise of jurisdiction, 
revision may lie though there may be no excess of 
Jii^diction. {Srinivasa Aiyangar, J.) T. C. XAVIER 
V.'Z, C. Joseph. 48 M. L. J. 268 ; 87 I. C. 216 : 
y.-.y 21 L. w. 664 : A. I. R. 1925 Mad. 614. 

T Jurisdiction—Irregular exercise — 

^Aiwef epuJt taking, yjrong view of latw. 


C. P. CODE (V OF 1908y, S. 116—Jurisdiction—Order 
under 

j Where the Subordinate Court assumed jurisdiction 
I to enquire into a petition on a wrong view of the law 
J that certain maxim Actus curiae nominem gravabit 
j applied, where in fact it did not, an application in 
revision is maintainable. {Krishnan, J.) KriSHNAJI 

Reddiar V Muthuveera. (1923) M. W. N. 199 : 
18 L.W. 299 : A.I.R- 1923 Mad. 490 : 44 M. L. J. 344. 

-S. 115 — Jurisdiction—Irregular exercise — 

Erroneous decision on point of law — Revision. 

Where a Court assumes jurisdiction to pass an order 
for an erroneous view of the law, in a matter where it 
has in fact no jurisdiclion, it is a case for interference 
of the High Court under S. T 15 , C. P. Code. {Krish- 
nan and Venkatasubba Rao, J J.) RaMaSWAMI 
GOUNDAN 7’. Muthu Velappa Gounpan. 

44 M. L. J. 1 : 46 Mad. 536 : (1923) M. W. N. 133 : 
16 I. W. 848 : 71 I. C. 1039 : A. I. R. 1923 Mad. 192, 
S. 116 & 0.33, R. 5— Jurisdiction—Irregular 
exercise—Court can consider matters outside the plaint 
and no revision lies from an order refusing application. 

^ In cases under O. 33 , R. 5 . it is the duty of the 
Court not merely to read through the plaint but to 
make a very extensive inquiry as to the facts on which 
the plaint is based. And if the Court after proper 
exercise of jurisdiction has come to a conclusion and 
rejected the application no revision lies, although the 
conclusion may be wrong, {Heave and Kendall, A. J, 

Cs.) mt. Ismail v. Karam All 11 0 . L. j. 568 : 

79 I. C. 922 : A. I. R. 1925 Oudh 74. 
-”S. 1 Jurisdiction—Irregular exercise— 
Court can construe its own order—Ho revision lies if 
no irregularity occurs in exercising this pmver. 

A Court has jurisdiction to construe its own order 
and the High Court would not interfere if there is no 
irregularity in the exercise of that jurisdiction. 
{Datvson Miller, C. /. and Mullick, J.) TULAMAN 
Baid 2/. PraYAG Sahu. 1925 P. H. C. C. 4 : 

3 P. L. R. 100 : 6 P. L T. 481 : A. I R. 1925 Pat. 318. 

- S 115 (c)— Jurisdiction—Irregular exercise. 

Applying O. 2 ^, R. I fo a suit w*hich is not for pay¬ 
ment of money is an illegal exercise of jurisdiction and 
such an order is revisable, {Carr, J.) AmINA BibI 
V. MOIDEEN Kaka. 3 Rang. 211 ; 

A. I, R. 1925 Rang. 300. 

Jurisdiction—Local Acts. 

-^S. 115 — Jurisdiction—Local Acts — Lower 

Court referring a case to Collector under local Act _ 

Revision lies as to correct exercise of jurisdiction. 

The lower Court found that the mortgagor was a 
member of an agricultural tribe and referred a mort¬ 
gage suit to the Collector under sub-S. 3 of S. 9 of the 
Bundelkhand Land Alienation Act with a view to the 
Collector exercising powers under sub-Ss. i and 2 of 
the section, held, that a revision lay to the High 
Court on the question whether the lower Court bad 
exercised its jurisdiction correctly in refusing to pass a 
decree in favour of the plaintiff and referring the case 
to the Collector. {Mukerji and Dalai, JJ.) JASWANT 

Rao V. K ashi Nath Kao. L. r 6 A. (Civ,) 14 : 

86 I. C. 208 : A. I. R. 1926 All. 263 (1). 

-’2- H5 —Jurisdiction — Local Act—Failure 

to exercise — Interference. 

Failure to exercise jurisdiction vested by the Cal¬ 
cutta Rent Act can be interfered with under S. 115 , 

C. P. Code. {Greaves and Gkose, JJ.) BaSANTA 
Charan V. RaJani Mohan. 39 C. L. J. 86 : 

26 c. W. N. 711 : 49 Cal. 928 : A. I. R. 1922 Cal. 614. 

Jurisdiction—Order under. 

"" — S. 116— Jurisdiction—Order under O,. ^3 
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C. P. CODE kW of 1008), S. 115 —Jurisdiction^ Order 
under. 


C. P. CODE (V OF 1908). 8. US—Juriedlction— 
Refusal of review. 


A*. 6— li^roniz cWcrcisc' of — liz'idcfuc of title. j 

The Court is not entitled to take evidence from the 
parties upon tlie question of the plaintiff’s title before 
coming to the conclusion whether it would grant or 
refu.se the application under Rules 5 and 6 of O. 3 . 3 . 

If it takes evidence on the tjuestion of title it exercises 
a jurisdiction not vested in it by law within S. 113 . j 
(/)’</;/< v/tV anti Gokjil Pt-asatl. J /.) MT. SHAURAN i 
Ribi : . S.VMAT). 45 All. 548 ; 73 I. C. 538 : | 

21 A L.J. 441 : L. R. 4 A. 252 : A. I. R. 1923 All. 577. i 

-S. 115— Jurisdiction—Order under —»9. 151 

Refusal to 7tse inherent pozoers vested under S. IS* 
a refusal to exercise Hirisdiction, 

An order dismissing an application under Ss. 151 and 
132 on the ground that such applicatioti did not lie 
amounts to a refusal to exercise jurisdiction within 
S. 115 . {Suhrazi’ardv ttfid Chotzner, J J f) KaRIR- 
RD-DIN MONDOI. V. ENTaJ MONDOL. 79 I. C. 586 ; 

A. I. R. 1925 Cal. 420. 

-S, 115— Jnrisdiction—Order undei—Ahsettec 

of. 

Proceedings under C). 41 , R. 23 instead of under 
O. 41 , R. 23 does not create a point of jurisdiction as 
to justify interference. czobould. J A A’lUCCH^N 
DRA V. Kobad ALI. 64 I. C 436 (Cal.) 

-S. 115— Jurisdiction — Order under — Re¬ 
turning plaint fo>' roant of iurisdiction—Order upheld 
in appeal—Rezdsion ordinarily docs not lie. 

Interference in revision is ordinarily inadvisable from 
an appellate order upholding an order of the trial 
Court returning plaint for want of jurisdiction and 
should only be exercised in exceptional cases to remedy 
an injustice. ^77 1^. R 1909 . Ref.) {Scolt-Smith. J.) 
FIRM JaGANNATH DIWAN CHAND FIRM JaGAL 
Nath MOTI Lal. A. I R. 1924 Lah.349. 

I _S. 115— Jurisdiction — Order of remand-Suit 

dismissed for roant of—Remand by first appellate 
Court — Revision. 

Where a suit was dismissed by the Court holding 
that it had no jurisdiction and the lower appellate 
court remanded the case to the trial court for taking 
action under O. 7 , H. 10 , hclxi, a revision lay from 
the order of remand. {Broadvay. J ) DwaRK.A HaS 
V. Rahim Rakhsh. 73 I.C 755: A.I.R. 1923 Lah. 624. 

-Ss. 115 and 10— Jurisdiction—Order under 

S. 10 — Stay of suit Refusal by leaver Court. 

Where a Subordinate Court proceeds with the trial 
of a suit in contravention of S. 10 . C.P. Code, it usurps 
a jurisdiction not vested in it by law and its order refu¬ 
sing to stay the suit, though interlocutory, i.s open to 
revision by the High Court 42 A. 40 Q Dist. (^Phillips. 
J.) RAMACHANDRAM PILLAI v. NEELAMBAL ACHI. 

16 L. W. 607 : 701. c. 5 : A. I. R. 1923 Mad. 88 (1). 

-Ss. 115, 151, 0. 6 . R 16—Jurisdiction^ 

Order under S. 131 — Suit for recovery of occupancy 
and under-proPrietary rights — Under-proprietdry 
rights decreed and claim for occupancy rights to be 
struck out—Order -adiether can fall under inherent 
potoers. 

Where a party claimed possession of certain under- 
proprietary and occupancy interests in different plots 
of land and the Court holding that the suit for reco¬ 
very of occupancy land did not lie in the Civil Court, 
decreed the claim as regards under proprietary rights 
and ordered the claim for possession of occupancy 
lands to be struck out from the plaint. Held., (i) that 
the order was without jurisdiction and the provisions of 
O. 6 . R. r 6 , C.P Code, did not apply to the cases as 
the particular pleading referred to above was not un¬ 
necessary so as to be deleted ; ( 2 ) that the order did 
not fall under the provisions of S, 151 , C.P. Code ; ( 3 ) 


that the order striking off part of the claim amounted 
to an order in a case and was open to revision under 
S. T 15 , C. P. Code. {^Dalals J.C.') MUSSaMMAT MaL. 
UKA r/. Pateshwar Singh. 1 0. W. N. 764 • 

10 0. & A. L. R. 1062 : A. I. R. 1926 Oudh 604. 

-S. 116— Jurisdiction—Order under 0 , 23 , 

R. 1 —Allozoing suit to be svithdratvn—Conditions of 
O. 23 , R. I not satisfied — R/fect. 

If an order under O. 23 , R. 1 is passed without the 
conditions required by the section being complied 
with, the order is without jurisdiction and can be set 
aside in revision. The case is different from interfer¬ 
ing with the exercise of a judicial discretion. 
{Daniels, J. C.) DaULA r. DwaRKA PaL. 

78 I. C. 121 : A. I. R. 1925 Oudh 61. 

-S. 115— Jurisdiction—Order granting — Ad' 

iournment on payment of costs. 

A Court granting an adjournment on condition costs 
are paid, and on failure to pay the same deciding the 
suit ex-partc, does not exceed its jurisdiction and the 
order is not open to revision. {Das and Maepherson^ 

J /.) Chotu Mian v. Palto Gope. 

1 Pat. L. R. 270 : A. I. R. 1924 Pat. 629. 

-S. 115 —Jurisdiction — Order refusing to 

accept deposit. 

It is now the settled practice of the Patna High 
I Court to treat a refusal to accept deposit tendered for 
the purpose of setting aside a sale as a refusal to exer¬ 
cise jurisdiction. {Mullick and Maepherson, J J 
AULAD ATI V. ABDUL HaMID. 2 Pat. 715 ; 

74 I. C. 102 ; A. I. R. 1923 Pat 490. 

-S. 116— Jurisdiction—Order under O. 21 , 

R. 66 . 

When a date is appointed for the hearing of parties 
in order to ascertain valuation on sale proclamation, 
the Court acts without jurisdiction in fixing valuation 
at an earlier date without hearing the parties. {Coutts 
and Ross, //.) SULaRAJ BAHADUR v. DEVI 
BUKHSh. 3 P. L T. 342 : 66 I. C. 360 : 

A. I. R. 1923 Pat. 102 (1). 

-S. 115 — Jurisdiction—Order returning — 

Plaint by both A/unsif and by Small Cause Courts. 

Where the Small Cause Judge returned a plaint re¬ 
turned by the Munsif to be presented before the 
former and the Munsif adhered to his previous order, 
held. High Court is entitled to make such an order 
as would enable the plaintiff to have his action tried. 
{Ross, /.) Razaur R.\HAMAN V. ATHAR Hussain. 

A. I. R. 1922 Pat. 368, 


S. 115— Jurisdiction—Order correcting de- 


Inclusion of mort.gagc item—Interference. 


cree- -. .... 

Where through omission one of the mortgage items 
was omitted in the plaint and a decree in a mortgage 
suit and the Court corrects the mistake under S. 15a, 
C P. C’ode, there is no ground for interference in revi¬ 
sion. {Duckioorth, J.') MaUNO CHIT HLAING v. 

N. A. R. M. CHETTV. 74 I. C. 10%: 

A T V IQQd Ratio*. 104. 


Jurisdiction—Refusal of review. 


-S. 116— Jurisdiction — Refusal of revieitj^ 


Application. 

An appeal filed subsequent t® the presenting of an 
application for review does not bar the jurisdiction of 
the Trial Court to entertain the application for review. 
The refusal by a Court having jurisdiction to enter¬ 
tain an application for review amounts to a refus^ to 
exercise jurisdiction and the order is open to inter¬ 
ference by High Court in revision. {Pigsott and 

Walshs JJ.) Ram Prasad v. Asa Ram. 

43 All. 288 : 611. 0. 834 : 19 A. L. J. 84. 
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C. F, COI>£ (V OF 1006). 3. U5-*-J^irisdiction of 

review. 

S. 116— Jurisdiction — Kefiisal of rcvieio 
to grant — Kevisicnt. 

Where the Judge of the Court below refuses to 
grant a review hnding that the additional evidence 
sought to be adduced could have been adduced at the 
original hearing, the High Court will not interfere in 
revision. C, /.and Shahs /•) L^KSHMaX 

MaRUTI V, MaRUti I.axmax. 26 Bom. L. K. 284 : 

A. I. R, 1924 Bom. 344. 
Jurisdiction—Refusal to exercise. 

TI777T®* y/rr/W/r/wz — Refusal to exercise 

Appellate Court ccncicrring—Revision lies against 
orders of both Courts. 

. y.--Where there is a refusal to exer- 

ci.se a jurisdiction which was undoubtedly po.ssessed 
and there is an appeal to the District Judoe who 

comes to the same conclusion as the Court below, an 

application in revision would lie against the order.s of 
both the Courts. It would be different if the District 
Judge came to a different conclusion from that of the 
hrst Court. {Sulaiman and Muhericcs // ) G 4 Nr<;Hl 
LaL z'. Debi Das. 47 All. 140 : L.R. 6 A. (Civ.) 79 ■ 

^ ^ 85 I. C. 470 : A. I. R. 1925 All. 267! 

n . . T: ^^^~''J>ff'isdiction—Refusal to exercise— 
Revision lies where on wrong view of larw /urisdietion 
has been refused. 

Where the Courts below upon an erroneous inter- 
pretation of the provisions of the Court-Foes Act and 
also Civil Courts Jurisdiction Act. came to a wrong 

conclusion that the suit was not triable by the Sub¬ 
ordinate Judge ■ 

d/elds that this is a case in which the High Court 
should interfere though the lower Court’s order mav 
be an interlocutory one. {Greaves and Chakmvartis 

Kant Bagv. RaJa Bala D\si 

52 Cal 128 : 29 C. W. N. 76 : A. I. R. 1925 Cai. 320 

- S 115— to exercise— 
Appellate Court erroneously reieeting the suit as not 
niaintainable—Revision lies. 

1 CodQs covers the case of an appel¬ 

late Court rejecting a suit on the erroneous ground of 

11%". 'The Court’s act amounts 

to declining to give a decision on the merits This 

means it refuses to exercise a jurisdiction vested in it 

- which can be rectified in revision 

\Marttncaus y.) ImaM Din v. DITTU. 78 I. C. 446 • 

__ c ,,, A. I. R. 1925 tah.’m ( 1 )! 

——-S. }Ah—Jurisdietion—Refusal to exercise— 

to the 7urisdietion is not con¬ 
fined to thclerwer Appellate Court only^ but extends 

^ of the trial Court. 

High Court is not confined to an enquiry as to 
the junsdiction exercised by the lower appellate Court 
alone. But it has got power to enquire whether the 
Court of first instance has failed to exercise its juris- 
^ction or not. {Dalaf J. C.) ABDUL LAH z 

Mahammad Nazir. 80 I. c. 694 

« ^ A. I. B. 1926 Oudh les! 

116—Jurisdiction—Refusal to exercise. 


0. P. CODE tV OF 1908 1. 8. 116—Leave to sue. 

iiere Di.strict Judge cntenain.s an appeal from the 
order of a Revenue Court in a case in which no appeal 
is entertainable by him, no revision lies to High Court 
from the order of District ludge. SaQIB HuSain 
NaND Kishork. I. R. 2 A. 166 (Rev.). 

Jurisdiction—Small Cause Court. 


S. 115 — Jurisdiction—Small Cause Courl— 
Suit tried wrongly by Small Cause Court—iVo ob/ec- 
tion by parties — Interference. 

here a Court of Small Cause.s disposes of a suit 
on the merits though it Jins no jurisdiction to enter¬ 
tain the suit, but neither of the parties objected to it 
or brought it to the notice of the Court, the High 
Court will not interfere in revision. (Boys, / ) 

RaghuraJ Singh z-. Mt. Sham Dei. 

t. R. 6 A. (Civ.) 685 : 81 I. C. 870 (1) : 

^ ... A. I. R. 1925 All. 61. 

s. 116— Jurisdiction — Small Cause Court _ 

Suit-Small Cause nature—Appeal-IJecision confirmed. 

u ftere a suit to recover arrears of Kattubadi was 
Of a small cause nature and was tried by the Munsiff 
on the original side and the decision was confirmed in 
appeal, the High Court refu.«ed to interfere in revision 
and to remand the suit for re-trial on the Small Cause 
SKle. (Spencer and Ramesom, JJA B. SUBBAVA t- 

Raja of Venkatagiri. 

« 42 M. L. J. 118 : A. I. R. 1922 Mad. 362. 

~ r ■ 1 ^^—Jurisdiction—Small Cause Court 
Obtection to—Trial of Small Cause suit as a regu¬ 
lar suit without obtcctiou. 

High Court would not interfere in revision, in a .suit 
cognizable by a Small Cause Court, but tried by a 
District Munsiff and appeal .suit Jieard by the District 
Court without any objection. 21 C. 249 ; 25 A. i-jc 

i ^5 417 . Dist. (^Baken J. c j 

Kam Kuddin Mr. Indkani. 19 N. L, R. 179 . 

75 I. C. 769 : A. I. R. 1924 Nag. 17 ! 

Leave to sue. 


Refusal to receive evidence in support of applica¬ 
tion for restoration of a suit dismissed under O 17 
K. 2 , on the understanding that it was dismissed under 

exercise jurisdiction within S. 115 . 
^^daepherson, y/,) MAHOMED MAU- 

dood V. Rameshwar Singh, 1 P, L. r 281 • 

A. I. R, 1923 Pat. 63o! 
Jorisdiotion—Revenue Court. 

'ZiZ'irf' /urisdietion—Revenue Court—Bis- 

t^ct Judge entertaining appeal from Revenue Court— 
tvo revision. 

Q. D.—VOL. 1—60 


S. 115— Leave to sue — Pauperism—Failure 
to consider—Question of title. 

In an application for leave to sue in forma pau¬ 
peris a Court acts without jurisdiction in going into the 
evidence elaborately and trying the question of title in 
order to see if he has a good cau.se of action, so also 
failure to take evidence on the question of pauperism 
amounts to not exercising a jurisdiction vested in it by 
law and the order can be interfered with in revision. 
(Baneriee and GokulPrasad, JJ.') ShauRAN Bibi v 

= 21 A, L. J. 441 : 
L. R. 4 A. 252 : 73 I. C. 638 ; A.I R. 1923 All, 577 

^ ^ S. 116— sue—Pauper application— 
Order granting leave. 

No application in revision lies against an order ad- 

mitUng an application for leave to sue forma pan- 

fValsh, JJ.) KaNDHAIA SiNGH 
r/. MT. KundaN. 20 A. L. J. 471 : 

C ^222 All. 208 (1), 

33, R. 6—-Leave to sue in forma 
pauperis Relection of application—Revision 

Per PFalsh, J. {Piggott, J. contra) :— An order re¬ 
jecting an application for leave to sue in forma pau- 
is not open to revision. 19 A L. J. cc 8 , Rel 

yy.) mahadeo Sahai !v. The 
Secretary OF State for India. 44 All. 248 : 

20 A. L. J. 65 : 65 I. C. 256 ; L. R. 3 A. 64 : 

R . A. I. B. 1922 All. 1 (1). 

o. iio'~-z.eave tosue in forma pauperis_ Rc’ 

fnsm Interference in revision. 

Where the Court below refuses to grant leave to sue 
in forma Pauperis, it is open to the High Court to 
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C. P. CODE (V OF 1908) S. 115—Leave to sue. 

nUL-rfcie in irviMon. The order on an application foi 
pertnis>ion to >ue ht fornu! tautirn: is a case decidetl 
withit) tlie meaning of S. t 15 , ( . P. < oile. 12 0.( . 301 
KoMowed. r. A. S 64 •• 4-4 A. 248 Distinguished. (.Asji- 
Toor//:. ./. C’.> SHEO NAKAVAN TAL z/ Ml. 

^ 11; X A(jc> \. ® L 

74 I C. 344 A. I. R. 1923 Oudh 118. 

_S. 115 —/.<v 7 rr />> sue in forma pauperis— Exa- 

!///iif'f'lieant — Lim>tatiou. 

Tin- ( oiiit - ould enter into the merits of the case on 

.,n application for leave to sue as a pauper under O. 33 ' 

K. .p <■ Code, and for that purpose the O.urt could 

examine the plaintiff seeking leave. Put the Court 
eanmu take other evidence and examine other witnes- 
st - toi deciding the question of limitation or any other 
(M-espon arising in the case other than the applicants 

pauperism i<) M «<)7 N‘>< -1^’ <'• 

/:aa!a Prauni ami Adaw,. //. 1 SHAIK MAHOMEI') 

SHMK MaHOMKD SHUK.UR11LI-AH. 

6 P L. T. 209 : 1924 P. H. C. C. 134 ; 

A. I. R. 1925 Pat. 30 

Liberal Interpretation. 

- s, 11 ,— /.iheia! e.'ust yuet/o/i—of 

fli'^h (.'ouit. ■ t' \t 

'I'he p<^s\«‘t' I'f the High Cottrl under S ti.v ' • • • 

•'ode. should he lihotallv utili/.ed. especially when 

(lie applicant h.i> no letnedy. {Kennedy, J■ C. and 

. 1 . /. c'.) 

(55 I. C. 37 ! 15 S. li, 135* 
L’mitation. 

__S. Wb—LAnttatwn—Pim. fot films revision 

IS 43 days in C. /^ and Eeray. t r • 1 

The period allowed by the Nagpur Judicial ( omnus- 

doner’s Ct irt for applicalU)ns for revision 

days. {Pyideaiix, A. J. C.) ^ 

PKMSAP. 89 I. C. 933 : A. T R. 1926 Nag 65. 

Material irregularity. 

S. 116— ^^ate^ lal ryyesn-ayity — A< tms on 


\ \ SIR t I 1 \ H 
3 Pat 275 


nnfxn ed o> inadmissihU evidenee or eyyoncously deeid- 
ms {aftey eonsideralion) on admissibility iS ^wt revts- 
_ Eifl aefins on ci'idence -adthout ronstdeyms ad- 

missihihtv is illegal and :s revisahle. , . , , 

Ordinarily, when a ('ourt acts on evidence which has 
not been proved or which is inadmissible in evidence, 
it does not act witliout jurisrliction. Furthermore, if a 
( ourt considers the question of the admissibility of a 
document and decides either that it is admissible or 
not admissible, then, even though the decision may be 
wrong, the Court does not act with material irregular¬ 
ity or illegality. It merely commits an error of law. 
Hut, on the other hand, if the Court does md apply its 
mind to the tjuestion of the admissibility at all and 
acts on a rlocument whicli has not been proved or 
which i.s not admissible without considering whether 
or not it is admissible, it acts with materia! irregular¬ 
ity or illegality in exercising its jurisdiction {Snlat- 
man, J.) HaHIB HUX ?. S\Ml)EI. Fnz ANI) < O. 

23 A. L. J 961 : L. R. 6 A. (Civ.) 663 : 88 I. C. 22 : 

A. I. R. 1926 All. 161 (2). 

_ S 115 — Mateyial iircgnlnrity—KeveysmS 

oyder of refei enee. r . 

If the C'ourl reverses the order of reference after the 

.submission of award and sets aside the award on the 

ground of some supposed defect in the order, it 

amounts to material irregulaiity and the High Court 

will interfere. {Piggott and Walsh, J J,) KaNHAIYA- 

lal t;. JAGANNATH PRASAD HaNU.MAN PRASAD. 

43 All. 305 ; 60 I. C. 857 : 19 A. L. J. 33 
_S. 116— Material irregularity — Order an 

appeal—Application relected. 

Where on appeal against an ordei sanctioning pro- 


C. P. CODE (V OF 1908). S. 115—Material irregula¬ 
rity. 

secution of the appellant, an order ‘The application is 
rejected’ is made, the order amounts to a refusal to 
consider the question and thus is a material irregularity 
within S. iiS- {Gokul Prasod, /.) ABDUL AziZ 
?/ HOHRU TARA ChaND. 22 Cr. L. J. 304: 

60 t. C. 800 : 19 A. L. J. 291. 

__S. 115— Material irregularity—Refusal of 

h earing — Interference. 

Whenever the Court below has refused to hear a 
parly on the merits without just grounds the High 
Court is entitled to interfere in revision, {Maeleod^C. 

J. and A'anga, /.) HACHUBAI JHIRAD v. IBRAHIM 

ISAK 47 B. 11 : 24 Bom. L. R. 744 : 

69 I. C. 169 : A. I. R. 1922 Bom. 207. 

-S. 115 —Material irregularity—Point of Iotm 

not raised in the Itnver Court. 

If a party does not raise a point of law in the lower 
(.‘ourt. the lower (.‘ourt cannot be said to have acted 
with material irregularity if it has not considered that 
point. The High Court cannot entertain a point of 
law not raised in the Courts below. {Maeleod, C. J. 
and Crump, /.) HaRIDAS CHEKUBAI V. RATANSaV 
RaGHAVJL 46 Bom. 56 : 23 Bom. L. R. 802 : 

62 I. C. 952 : A. I. R. 1922 Bom. 149 (2). 

_S. 115— Material :rregularity—Evidenee not 

ionsifiered. 

Where the Couil rejected the application to set aside 
a sale in e.xecution on the ground of fraudulent supprts* 
Sion of process and other ^irregularities, merely on the 
deposition of the applicant and without considering all 
other evidence in respect of the grounds, the Court 
was held to have acted with material irregularity. 

( TcUt^ion and Asntosh Cho-u^dhury, J J BHUSHAN 

Mani DaSi z'. prafulla Krista Deb. 

60 I. C. 801 : 48 Cal. 119. 

■ -S. 115 — Material irregularity — Finding 
based on no ci’idenee—Interference is iustified. 

.\ finding based upon no evidence is not a good find¬ 
ing in law and can be interfered with on the revision 
side by the High Court. {Moti Sagar^ J.') FIRM IN- 
draJ Mat. Jugal Kishore v. TUe Ram. 

6 Lah. L. J. 593 : A.I.R. 1926 Lah, 278. 
S. 115 — Material irregularity — Setting 


aside ex parte decree — Interferenee. 

In an application to set aside an cx parte decree 
where the Court below fails to determine an essential 
point of limitation, it acts with material irregularity to 
iustify interference in revision. {Campbell, J.) .THE 
FIRM OF MaGHI MAL KHARAITI RAM v. THE Fl^RM 

OF (loPi Ram Ram Chand. A.I.R. 1924 Lah. 603. 

_ S. 115— Material irregularity—Dismissal 

for default—Rci'ision. . 

Where on an application to set aside a dismissal tor 
default, the lower Court disbelieved the plaintiff’s story 
and dismissed the application, there is no scope for^ 
revision, as the lower Court could not be said to have 
acted illegally or with material irregularity. 

noi. A) Farida v, Khair.a. 3 ^h. 78 : 

’ ^ A. I. R. 1922 Lah. 290 (1). 

-S. \\b—.Material irregularity—Petition un¬ 
der S. 44 of Act IX of 1919 - , .... 

A wrong throwing of burden of proof constitutes a 

material irregularity which justifies interference m revi¬ 
sion. IC2 P. K. 19*2. Disapproved. ^ 

J ANDA Ram r7 . Renahah. S Lah. L. J. ju. 

_S. 115 — Material irregularity — Appellate 

judgment vitiated by irregularity—Surmises and con¬ 
jectures. ,, r-' ‘c 

Where the judgment of the lower appellate Court is 

vitiated by inaccuracies and misunderstandings U is. 

entirely based upon them, the High Court would set il 
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C.P. COBECVOF 1908), S. 115-Material Irregu- 

1 Ri ity • 

aside in revision, thouf-h it is reluetani to interfere 
on revision in arbitration cases. {IViiOerforre. /.) THK 
FIRM OF Kesar Mal Shankar Das r. The Firm 
OF Hukam Chand Badri Nath. 2 Lah. L.J. 681 : 
^ ,, 67 1.0.260:69 P. L. R.1922! 

b. 118 Maurtal irrci^'u/arity—Omission to 
cvHsider a (fuestion of estoppel. 

Omission by the -Appellate 'fouit, to consider a ones- 
tu>n of estoppel amounts to a material irregularity and 
the Hioh Court wll interfere in revision. i^Afarl.ueau, 
/.) Teg Bhan v. Wali Dad, 60 I. c. 716 : 

« ,, 3 Lah. L. j! I 81 ! 

--—b 118 — Material irreitularity — Election 

Court (ieeuitng as a (luestion of ,p 

officers decision regarding validity of vote 7 oa^ correct 

j\ 0 irregularity is caused justifying interference in 
rez'ision. 

^\ here the voting papers of two votes besides the 
cioss niaik against the name of tlie candidate showed 
lines scoiing out the names of the other candidates 
and the Returning Officer did not take these votes into 
consideration in the candidates’ favour apparently be* 
cause of these lines, but the Election Courl held them 
to be valid in spite of these lines. Held that the Ele¬ 
ction (’ourt had jurisdiction to go behind the decision 
of the Returning Officer in a matter of this kind and 
that there was neither lack of jurisdiction nor irregular 
exercise of jurisdiction, which would give the High 
Court authority to interfere under S. nc. (Wallace. 
/.) Mamundi Konar V. Shamsuddin Sahib. 

49 M. L. J. 381: 22 L. W. 507 : 

A. I. R. 1925 Mad. 1207. 

'S. 115 — Material irregularity. 

Reversing judgment of a lower Court on a new ques¬ 
tion not raised by the parties and for which there were 

not sufficient matpials for the Court, is acting with 
material irregularity. (Madkavan Nair. y.) Nar.ANO 

Mahapatro V, Sri Ramachandra Mardara/a 
Deo Garu. 80 I. C. 724: 

A. I. R. 1925 Mad. 357. 
6- 115 —Material iy regularity-’—Order in ex¬ 
cess of prayer. 

• Where the Court below passed an order granting 

reliefs not prayed for, without reference to any provi 
sion of law the High Court will interfere in revision. 
(Wallace, /.) MINNEKANTI KOTAYYA v. T. KRISH- 
^AYVa. { 1924) M. W. N. 647 : 

20 L. W 480. A j ^ 1924 j^^d. 911 (1). 

y _ 6 - 115, 0. 32, Rr. 2 and ^Material irregu- 

larity—Minor applying to he impleaded as legal repre' 
sentative Application without next friend —Dismissal 
•^Impleading legal representative without notice to 
another claimant—^Rival claims not adjudicated on — 
Orders if revisable. 

Where on the death of the plaintiff in a suit, his 
minor widow applied to be brought on record as legal 
representative without being represented by a next 
•fnehd and the court rejected the application on the 
analogy of O. 32 , R. 2 , C. P. Code it cannot be held to 
have acted irregularly in the exercise of its jurisdiction. 

I ^ party, two persons applied to be im¬ 

pleaded as legal representatives. The court dismissed 
e application of one on the ground she was a minor 
represented by a next friend and allowed 

• ® ® j petition without determining the question of 

rival claims on the merits and without notice to the 
minor claimant. Held the mere fact of being a minor 
IS no ground^or not considering the claim of the minor 
nd the order is revisable under S. 115 , there being no 
right of. appeal against the same. (Jackson, y.) RUCK- 

•MANI Ammal V. Veerasami aiyangar. 


c. P. CODE (V OF 1908), S. 115—Material Irregu¬ 
larity- 

47 M. L. J. 370 : 35 M. L. T. 82 : 
(1924) M. W. N. 763 : 80 1. C. 942 ; 

A I. R. 1924 Mad. 813. 
-Ss. 116 and 152, 0. 20, R. 3— Material irre¬ 
gularity—Judgment dictated in open Court — I'rans- 
^ript—Whether can be revised — Irr -gu/arity — Revi¬ 
sion. 

A judge who has been empowered to pronounce iii.s 
judgment b 3 'dictation to a shorthand ui’iter in open 
(.ourt should sign the transcript of the judgment so 
pronounced after such revision as is necessary but such 
revision cannot be of t^e effective part of the judgment 
and must be one relating to clerical or arithmetical 
mistakes arising from an^- accidental .slips or 
omissions. The correction of the shorthand trans¬ 
cript so as to entirely change the effect of the 
judgment amounts to a material irregularity to the pre¬ 
judice to the party affected by it and even though it 
can be remedied by suit imderO. 21 , R. 6 ^. the High 
Court will interfere in revision against such judgments. 
(Oldfield, J.) HaRIKRISHNA PILLAI 7 /. ARUR 
PaNDITHaR. (1923) M. W. N. 354: 72 I. C. 688 : 

18 L. W. 105: A. I. R. 1923 Mad. 663. 

“"S- Wfi^iMaterial i/ regular //1 — Wrong view 
as to harden of proof. 

The defendants in response to the plaintiff’.s petition 
for discovery produced certain accounts and at a later 
date produced further accounts. Those accounts 
were before the Court and the suit being for an account 
of the pr.ofits of properties which had been in the 
possession of the defendants and their father, thev 
would have been most material in arriving at the 
amount, to which the plaintiffs were entitled. The 
plaintiff having inspected the accounts, brought to the 
notice of the lower Court that they did not admit their 
genuineness or completeness. T'he case standing thus 
the lower Court held that as the accounts have been 
inspected by the plaintiffs, the defendant’.s vakil was 
entitled to insist on their being e.xhibited in spite of 

the objection from the other side that they were not 
genuine, and ought not to be exhibited without proof 
the burden of proof was on the defendants and 
the Court committed a material irregularity, which 
should be set aside. (Oldfield and Venkatasubba Rao 

JJ.) RaJagopala Iyengar r-. Ramanuja Iyen- 

(1923) M. W. N. 292 : 18 L. W. 165 : 

^ A. I. R. 1925 Mad. 607. 

S. 115— Material irrcgnlarity — Revision _ 

Principle regarding. 

The general principle applicable in case of revision 

under S. 115 , C.P.Code, is that when a court has taken 
up a point of fact or law for decision and has decided 
that point wrongly, it has acted with full jurisdiction 

1 .. ^ ^ no revision lies unless that 

decision itself affects the court^s own iurisdiction. But 
when having jurisdiction, the court has failed or refus- 
ed to take up the point for decision it has e.xercised its 
jurisdiction irregularly and the more the failure or 
refusal affects the exercise of its jurisdiction the grea¬ 
ter the irregularity will be. A Subordinate Judge when 
dealing with an election concern under the Madras 
Municipal election rules set aside an election merely 
on account of non-compliance with rules without de¬ 
ciding whether such non-compliance had materially 
affected the election Heldy that he had acted with 
material irregularity and the High Court had power to 
in revision. (Wallace, J.) A. K. G. AHMAD 
Thambi Maricair z.. V. V. S. Babasa MARACA- 

72 I. C. 902 : 46 Mad. 123: A. I. R. 1923 Mad. 264 • 

44 M. L. J. 69. 
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(■ P. CODE £ V OF 1908) S, 11^- Material Irrogu , 
larity. i 

--8. 115 and 0. 9. R. XZ-Materinl irrei:ularity | 

— Dismissal f'or — ‘ 

r,'fjisai —AV’r/f/V//. 

Where a lourl (lisn)i^^erl an application to set aside 
-in order of cli>m»ssal of a suit for default without con¬ 
sidering the existence of sufHcient cause for non-ap¬ 
pearance of the plaintiff tire or<ler is open to revision 
under S. 115 . C'. P. Code. {Krish/infts y.) KOWTHA 
Sl’RVANARAVANA GaRU 7'. \ ARUDALa VENKA\'\A. 

16 L. W. 837 : 70 I- C. 38 : (1922) M. W. N. 822 : 

A. I. R. 1923 Mad. 177. 

_S. 116— Mnlcrial irregularity—Failure to 

acid n cci'. cr /'ar/y to suit or execution proceedings, 

A receiver in a partition suit is entitled to be added 
as a party in cxoculion proceedings in a mortgage suit 
concerning tlic properties in his possession and in 
lefusing to add him as a party the court acts with 
material irregularitv within tl'c meaning of S. iiS’ T. 

P. Code. (Z^erWev/, y.) FKASF.R re KRISHNASWaMI 

TVER 43 M. L. J. 211; 47 M. 47: (1922) M.W.N. 745; 

16 t. W. 322 : 71 I. C. 293 ; 31 M. 1. T. 290 : 

A. I. R. 1923 Mad. 144 (2). 

_S. 115 (c)— Material irregularity—Rcfuuil 

to frame issue-—‘Court fee—P aluatiou — Aei'ision. 

Where the defendant in his written statement objec¬ 
ted that the suit was gr<issly undervalued but the court 
below in.stead of raising an issue thereon merely re¬ 
corded the objection. //eld. that the court below 
acted with material irregularity in refusing to raise an 
issue and decide it. {/les-adoss, /.) VENKATACHAT.- 
l \M (.*HF.ril\U KRISHNASWAMI IHEVAN. 

( 1922) M. W. N. 692 ; 69 I. C. 642 : 
A. I. R. 1923 Mad. 134 (2). 

_S8. 115 . 163 and 0. 21, R. Material ir- 

regufarity—Sale ecrtificatc—Amendment—i\'otice. 

If a Court amends a sale certificate without giving 
notice of tlic application to t.-'ie judgment-debtor or 
other persons interested it acts with material irregu¬ 
larity. i/Jevadoss. J.) VAGNASWAMI AIVAK 
( HIDAMRARANATHA Mudamar. 

(1922) M. W. N. 130 : 16 L. W. 760 : 65 I. C. 732; 

A. I. R. 1922 Mad. 63 (2). 

_S. 116 and 0. 41, Hr. 23 and Material 

irregularity— J/emaiid—Improper ord er—Fevi stou 

/nterference 'lohcn justified. 

Where an appellate court thinks that reasonal)le and 
sufficient opportunity has not been given to the plaintiff 
—appellant for adducing evitlence and instead of al¬ 
lowing additional evidence under O. 4i,R. 27 , C. P. 
Code, remands the case for retrial, the irregularity in 
procedure is not .such as to justify interference in revi¬ 
sion. 44 C. 929 . 37 M.L.J. 536 Kef. {Ayltng, O. C.J. 

and Odgers. J .) SHKIKH MAHOMED MaRACAYAK V. 

KangaSami Naidu. 31 M. L. T. 182 ; (H. C.). 

69 I. C. 826 • 16 L. W. 616. 

-S. lib—Material Irregularity ~ iUtition 

alleginggvicvances—Summary rcicction thereof—Order 
is unjusUfialde and revision lies. 

If a litigant believing that he has certain valid 
grounds to urge against certain proceedings going on 
in his case, puts forward his grievance in tlie form of 
a petition, justice and eejuity require that the niattei 
should be disposed of one way or the other by formal 
orders dealing with the points raised. It is not intend¬ 
ed that the Courts should be .so technical as to throw¬ 
away the application practically without any orders. 
The Courts are bound to dispose of matters coining up 
for consideration by an adjudication in some form or 
the other, whether the same be an order, or a judg¬ 
ment, or a decree. A failure to so adjudicate is a 
material irregularity in the exercise of jurisdiction. 


C P. CODE (V OF 1908), 9- 116— Material Irfegu- 
lai'ity. 

iKinkhede. A. J. C.) MaDHO RaO MaNOHARLAL 

85 I. C. 779 : A. I. R. 1925 Nag. 289. 
— S. 115— Material ii regularity—Direct eotu 
tradiction l/ciioeeti evidence and finding. 

t^Ohiter') A direct contradiction between the evidence 
and the finding,constitute a material irregularity justify¬ 
ing interference in revision. iSaher and IlalUfaxt 

1 . Singh V. Seth JiWANDAS. 

19 N. L. R. 166 : 76 I. C. 993 ; 
A. I. R. 1924 Nag. 44. 
— S. 116 (c)— Material irregulnrity-^Decision 


O'.J.Cs.) ACHA 


on imaginat y f acts—Perversity. 

Wheic the decision of the court below was based 
not merely on a forced and impossible construction of 
the facts that were before the court but on the impor¬ 
tation of facts which were admitted by both parties 
not to exist, this is clearly a material irregularity in the 
exeici'se of jurisdiction of the sort contemplated by 
S. Ji5 (r), C.r. (ode. {/lallifa.x, A. /. C.) PaNDU- 
R ANO K AI^LU Das. 66 I. C. 881: 

A. I. R. 1923 Nag. 108. 

_Ss. 116 and 161— Material irregularity — 

Orders passed under inherent penvci—When it could 
ha“'e passed an appealable order. 

Where a Subordinate Court has express jurisdic¬ 
tion to pass an appealable order but has gone out of 
its way to invent a novel form of procedure, and con¬ 
sequently makes an order for which no appeal is pro¬ 
vided in the Code, the High Court will be ready to 
consider whether this course was really necessary, and 
will not hold itself precluded from setting aside the 
order by taking a strict view of the provisions of 
S. IIS' i,DalaJ and Stmpsoti. //. ./. Cs.^ ^DhaGWaN 

Rakhsh Sin’g.h 71. Surendua Bikram Singh. 

10 0 . L. J. 209 : 74 I. C. 336 : A. I. R. 1924 Oudb 11. 
_B. \\b—Material irregularity — Transfer 

without notice ts ftot. 

Transfer of a suit at the instance of one of the par¬ 
ties but without notice to the other party is not a 
material irregularity sufficient to justify interference in 
revision. 23 O. C. 216 diss. {As/rworth. J . C.) KaRIM 

Raksh r. ArduI' HuQ- 26 0. C. 62 : 

74 I. C. 249 : A. I. R. 1923 Oudh 240. 

_S. Wb'-Material irregularity —Refusal to 

set aside ex-parte decree. 

Where a court refu.scs to set aside an r.v/Jflr/r 
doerr-e on the ground that no sufficient cause was 
shown for failure to appear, there is no illegal or 
irrregular exercise of jurisdiction justifying interference 
in revision. {^Mttllic/: and Ducknill. JJ*') BHaI CHAND 
FUi. CHAND r*. Dawood Avub. A.I.R. 1924 Pat. 816. 

- \\b—Material * irregularity — Defect of 

proee d urc— Revi si on. 

Where the Court disposed of a suit on a case not 
raised by the parties and to which evidence had not 
been directed, there was a substantial error or defect 
of procedure. {.Ross. Jf) GayaN SaHU t'. BALCH^D 

Sahit. 73 I. C 41 : A. I.B. 1924 Pat. 341. 

-S. 116 — Materia/ irregularity — Law^ 

Court not considering point of limitation—Revision 

lies. « f , 

Where there is nothing in the judgment of the lower 

court to indicate that it considered at all the point ^ 

to limitation in setting aside an ex'parte decree.. High 

Court will interfere in revision. {Das and BucknilU 

jl,\ MODE Narain SINGH c^. Bikram Singh- 
^ 4 P. L. T. 646 : A. I. E. 1924 Pat. SB. 

-8. lib—Material irregularity—lyrang vieto 

as to burden of proof. 

Revision will lie where the Appellate Court take 
a different view as to burden of proof but does not 
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C, P, COD£ (V OF 1908), 8 . lI 6 -'-Mat©riaI Irreeu 
larity. ** 

give the party on wlioni it places the burden, upper- 
tamty to produce evidence. (/Coss, /.) KamPAPI- 
CHAN Singh r*. Biranji Brasad Singh. 

1923 P. H. C C. 369 : 4 P. I. T. 245 : 
.. A. I. R. 1923 Pat. 295. 

D. iy^c^ulartiy—Refictioir of 

evidence — Appeal — Revision — Inteyfereuce. 

Where the trial Court after the examination of the 
witnesses for both parties was over, rejected an appli¬ 
cation of the plaintiff to call further witnesses with¬ 
out assigning any reasons and the lower Appellate 
Court on appeal disposed of the appeal without con¬ 
sidering the ground of appeal based on such irregu¬ 
larity, the High Court would interfere in revision and 
remand the case to allow* plaintiff an opportunity of 
producing further evidence. {Ifeald, J .) U. Nge r. 
MG. Tun Hlaing. 3 L. j. 126 : 

___o 11 K ,r . - , . 1924 Rang, 318. 

S. 115 Material irregularity—Order as if 
under O. 41 , R. 27 ivitkout setting aside lower Courts 
decree— Revision lies-C. P, Code, O. 41 , R ^ 7 . 

Where in appeal against dismissal of suit under 
O. 17 , R. 3 , the appellate Court directs further evidence 
to be taken by the trial Court, without expressly 
aside the decree passed by the Trial Court it acts with 
material irregularity within S. 115 , (igiy) 38 Mad. 414 
dish ( 1922 } 46 Bom. 184 ; ( 1919 ) 46 Cal. 73 S foil; 
( 1922 ) 44 Ail. 176 ; C 1922 J 44 All. 492 dist iDueJt- 
worth and Po If an, /J.) ASHROP Al.l MaHOMED 
MORDEN. 1 Rang. 66^6 : 79 I. C. 482 : 

_ « ,, A. I. R. 1924 Rang. 177. 

. fiO-^Material irrcgularity^Omission to 
consider point arising in the Case. 

Where a Court omits to take into consideration a 
material point which arises in the case, its decision is 
lit, ® ^■evised. (Maung Kin, /.) Shwe Hla 
Gyi 2 / San Dwe. 64 I. c. 361 : 10 L. B. R. 332. 

Misconstruction. 

., ■®- IIS *^Iisconstruction^O/nission to con¬ 

sider evidence — Revision. 

Where the Court below misconstrued a material 
document and did not consider the other evidence on 
the record, it is a sufficieni ground for interference in 
levismn. {Fremantle, S, M. and Burn, J M.) ChaU- 
bey Gaya Prasad £/. Ram Lae. 

S lift If , B* 4 A. 248 (Rev.). 

— a. 116 — —Misconstruction—In case of illite¬ 
rate voters, rule against writing the mime of cither of 
tfie candiiateXor the voter against the space left for 
cross-mark is the same as for-literate voters—Revision 
lies if this rule is not strictly applied. 

Where the voter wrote his name against the name 
or the candidate instead of marking a cross and the 
lower Courl held that the rule that voter should not 
write ms name should not be strictly applied in the 
case of illiterate voters. Held, the rule is mandatory 
and omission to apply it strictly is revisable. ( Oev^ 

y/.) A. Venkatar.uiiah v. m. Subbi- 

22 1. W. 24 : 90 I. C. 1055 : 
_ a A. I.R. 1925 Mad. 1173. 

- ^^'^oustruction-^An erroneous ordet 

folding applicant to he not entitled to apply under 
O, 21, R. 100 , is revisable. I'i r ^ 

An erroneous order based on misconstruction of the 
provisions of the law holding that the applicant cannot 
apply under R. 100 of O. 21 is a refusal to exercise 

revisable. (^Das, /.) Ram Kishun 
oINGH V. DaMODaR ProSAD. 5 P. L, T. 107 : 

—. c UK ^®24 Pat. 506] 

r _ ^^9~^lf/tseonstrucfion of rules made Iry the 
eiigh. Court. * 


C. .P. CODE (V OF 1908), S. 115—Other remedy. 

An erroneous construction of the rules framed by 
the High Court as regards costs of proceedings in 
subordinate courts, is no ground for revision. {Das 
and Aa’ami. //.) RaMKISHUN DaS <-■. BENI PRO- 

3 Pat. L. T. 314 : 65 I. C. 365 : 

A. I. R. 1923 Pat. 90. 

New plea. 

S. 116—.Vtw point involving consideration of 
evidence cannot be raised in revision, though involving 
consei/ucntly question of furisdiction. 

A (|uestion involving a consideration of the term.s of 
tne contract beUyeen the parties was not allowed to 
be raised in levision though it involved consequently a 
question of jurisdiction. (/V. R, Chatter/ee, /.) 

, Kahimoddin Mollah V. nikod Burani Debi, 

40 C. L. J. 197 • 84 I. C. 685 : 

o ^ I®24 Cal- 1036 ( 1 ). 

S, 116 And 0* 6, R* piea^ 

here the legal representative of a deceased plaiu- 

owed to set up a claim not open to original 

plaintiff, the High (:ourt will interfere in revision and 

set aside the order. {Kumaraswami Sastrv. /.) Ven- 
katram Row v. venkalinga^i Nayanin^ 

J- 43 ; 30 M. V. T. 204 : 
(1922) M.W. N. 42 : 68 I. C. 703 : 15 L. W. 72 : 

_ « , A. I. R. 1922 Mad. 49.* 

B, 115— New plea — Plea of /estoppel. 

A plea of estoppel being a mixed question of law or 

f revision. 

\h. inkhedc. A- J. CS) HiRAL.AL v. TUEJblR ViM 

__ ^ Nag. 77. 

plea involving question of fact 
a fid lazo CiXnfiot be raised^ 

A new point raising questions both of Jaw as well as 

the hrst time in an 
revi-sion. {Kulwaut Sahay, J,) SuraJ 

n.arain Misserc-. Hahdw.ar Singh. 

87 I. c. 381 : 6 P. I. T.-295 • A. I. R. 1925 Pat. 461. 

Order. 

— distribution^Ordcr 

dzsalloiotng. 

Ihe High Court will not interfere in revision with 

IribnHnn*^^ rateable dis- 

(^ev?v «^ceptionaI circumstance.s. 

G\T KaLYAN Da.S 2/. MaN- 

G.\T RaM^Shibbu Ram. 60 I. C. 371 (lah.). 

—‘I - o. 116— Order. 

an order setting .iside an ordei 

f®*' failure of the appellant to give 
security for costs nor is the order open to reviflon 

when It is made m the interests of the justice (Pio- 
chick. 18 A. L. J 838 : 2 U. P. I. R. (All.) 283 : 

<5b lit a .yo ^ 60 I, c. 81 : 42 A. 626. 

and IZ—Order—Order in rateable 
distribution case—Revision. < 2 ieabU 

Orders in rateable distribution cases should not as a 
rule be interfered with in revision e.xcept when they in- 

question of jurisdiction. {Sadasiva ^lyer 

CHEETIAR. 14 X. w. 582 : 70 I C. 20 (2) • 

(1922) M. W. N. 817. 

Other remedy. 

rZZ* J- appealable to a 

Cout t subordinate to High Court-~Revision lies. 

iJS confers revisional jurisdiction of the Hiah 

Its jurisdiction is not excluded by the fact that an 
appeal might he to a subordinate Court, If the order 

uf the trial Court IS set aside the confirming order of 
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C P. CODE Ky OF 1908). S. 115—Other remedy. C. 

iiie low t-'r appellate Court must necessarily fall to llie g« 
ground with it ; 8 All. iii (F. B.). Foil; ii All. 267 re 
(F B.) ; All. (>41 and 43 All. 405 , Not foil, o 

^Sulaimnn an.i Daniels, J/.^ HiSSESHAR BRASAD Xi 
I»4N1>FA : . RaGHUBIR- 24 A. L. J. 83 : A 

90 I. C. 353 L. R. 6 All. 255 (Rev.) : 

A. I. R. 1926 All. 58. - 

__ ()(/u/ yc-fneily--A't'nie(ly hy way of J 

sntt open—Revision does not lie. ^ 

Where a remedy hy way of suit is available the 
ni"h <V>urt will not ordinarily interfere by way of o 
rev'iMon. t( M W. N. <,5 Ref.] Hut if the re- v 

medy is clear an<l is sure to result in applicant s sue- t. 
cess the parties will not necessarily be driven to t 

another suit. 32 Mad. 334 . (F. B.) Foil, t 

/) \'FFRASWAMV MUDALI 7K P. R. vENKAF.A- 1 
CHAFA MUDAFI. 50 M. L. J. 102 : 22 L. W 448 ^ * 

(1925) M. W N. 763 : A. I. R- 1926 Mad. 18. t 

_S. lib—Other remedy open—Hexisicn may i 

'Sahumau, /.—The existence of another remedy 
cannot be an insuperable obstacle in the way of *”f®*‘* 
ference by the High C'ourt in revision. 43 M. 94- Foil. 
{Lindsay, Sulaiman and Daniels, J/ 

Gava PRASAD. 90 I. c. 180 L. R. 6 All. 601 ; 

A. I. R. 1925 All. 610 (F. B.). 

_-—S. 116 —Other remedy. 

S. 11 5 would be inapplicable where appeal lies to 
the- High Court. {Snlaiman and Mnkerjei, JJ.) 

('iANF.shi I af V. Df.ri Das. ' 

L. R. 6 A. (civ.) 79 : 85 I. C. 470 : 

A. I. R. 1925 All. 267. 

_S 115 Other remedy — Suit — C. P . Code, 

O. 2 1, R. 63 —^ 
Where another remedy is open to a party, e.g., by a 

suit ...ule, o. 21 , R. 63 , c. P. Code, the s^rt will 

not entertain an application for revision. {BanetH, 

y , lU.SUEO SAHA. t.S..KAStVATP ^ ^ ^ 

_s. 115 Other remedy—Decision of Imoer 

appellate Court is re-aisable where High Court (single 
Judge) has held that it is not appealable. 

Where a second appeal is dismissed on the ground 
that no appeal lies to the High Court, the decree of 
the lower appellate C:ourt stands good as betw^n the 
parties, and is the only decree which is capable of 
execution. It is also capable of revision by the High 
Court. iSuhrawardy and Graham, 

Krishna v. Abbas Ali. A. I. R. 1925 Cal. 1237. 
_S. lib—Other remedy — Revision — interfer- 

The High Court will not interfere in revision when 
the aggrieved party has a remedy by suit open to liim 
except in cases where there would be a very serious 
miscLriage of justice if the High Court 
fere. (^Suhraioardy and lie ' 

DASI V. PRIANath Pal. 65 I. C. 476 CCal.;. 

_S, 115 _ Other remedy—Revision does not lie 

when appeal lies. • , 1 

Remedy by way of revision is an exceptional remedy 
and is to be resorted to only when there is no other 
remedy available to the aggrieved party. A suit w^as 
found to be under-valued and an order was passed for 
amendment of plaint and for making up the deficiency 
in Court-fees. Thereupon aU application was made to 
continue the suit in forma pauperis which was dis¬ 
allowed and the plaint was rejected on the ground that 
the party did not comply with the first order. An 
application having been made on the order disallow 
ingthe suit to be QOX\<\x\\xQ^ tn forma pauperis, 
field that the order disallowing the application to 
continue the suit in forma pauperis had become mer* 


C. P. CODE f V OF 1908), S. 115— OtUer remedy ) 

ged in the order rejecting the plaint, and as the order 
rejecting the plaint amounted to a decree, ,ap. appeal 
ought to have been preferred against that prder and a 
revision was not maintainable. (Moti Sagqr^.J,^ 
Mr AZAM BIBI 7 '. MT. IMTIAZ BEGUM. 78 I. C. 604': 

A. I. R. 1925 Lab. 19l. 
_S. 116— Other remedy open—Substaiktiai 

Justice done in the Court below—iVo interference in 
revision. 

The ordinary rule is that where an applicant has 
other remedies by way of suit or otherwise the interr 
vention of the High Court under Section 115 of the 
C. P. Code is not called for. Where a 
tlourt’s order is l)asecl on the merits of the case, 
though in the exercise of a jurisdiction wrongly assu^ 
med and where it is not .shown how the party aggrievr 
ed will be unfairly prejudiced by being made to^ resort 
to a suit, the High Court will refuse to interfere in 
revision. (Aioti .Sagar, JO NaND KISHORE v, 

Sardak N.arain Singh. 6 Lab. L., J. 187..: 

78 I. C. 350 : A. I.R. 1924 Lab. ^71, 
_-S. 115 —Other remedy-interference .in rexi: 


sion. ,, , ■ . 

Although a High Court generally does not entertain 

an application for revision when there is another yer 

medy open to a petitioner, there is nothing in theiaw 

vyhich prohibits such court from interfering where 

grave injustice might have been done. 10 AU. ii9.Fj3.6 

P. R. 1887 ; 71 F- E- *'"^ 84 ; 15 P-..R- 1.1874 
(Abdul Raoof, J.) RaLLA KAM v. Ml. .RaJ. , 

4 Lab. L. J. 71 : 67 I. C. 945 : A. I. R. l922 Lah. 63. 

_S. 116 — Other remedy—Pinal decree not 

giving mesne profits though allcnoed by Preliminary 
decree-' Applicatiou under 6 '. 151 further final 

decree for mesne profits^ dismissed—Appeal lies byt no 

revision lies. . . . ^ 

The final decree in a partition suit omitted to ;giye 

relief as to mesne profits tjhpugh it had been allowed 
in the preliminary decree. An application for the 
amendment of the final decree either by way. of 
amendment or by way of review was dismissed, Then 
an application was made under S. 151 , ri 5 C.P. C^e, 
to^pass a further final .decree for mesne profits. This 
application was also dismissed. • 

//<’/r/• that if the application was trebt 6 d, as bti 

application for a final decree in the suit the order on 

such application must be treated as a decree And an 

appeal would, lie and therefore no revisionjay. 

(Phillips, /.) VF.F.RAPPA GOUNDAN v. VEERA?PA 

GO NUAN 48 M. L. J. 612 : 88 I. C.-94 ; 

t.Ol NUAN. ^ J ^ 

_^S. 115 — Other remedy open—Suit 

trespassers by owner who have leased the land to dilfiri 
fttidei See. 9 of the Specific Relief Act — Dismi}Sdl^ of 
\uit — Revision—Remedy by suit. \ \ 

A ‘••uit under S. 9 of the Specific Relief Act:^a^st 
trespassers by the owners of the properties 
had leased out the properties to others was 
as not being maintainable. A revision was filed agphSl 

this order of dismissal. Jt 

Held : that where a party has his remedy by wby of 
suit, the High Court will not ordinarily interfere in 

revision ; but if the remedy is clear, the 
not necessarily be driven to another suit. ’\JPeKsotls 
/.) VEERASWAMI MUDALI ?*'• ' VENk.\ta 

MUDALL 22 L. W. 448 : (1926) M. W- 

_S. lib — Other remedy — Rtidsion. ; ' 

It is no doubt the practice of this Court not 
fere in revision, when another remedy is availabre. but 
the High Court may interfere in exceptional c^es 
, especially where it is not clear 

another remedy. (^Oldfield^ /.) HaRI K^ISflNA 
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c. P. CODE (V OF 1908), S 115-Other remedy. 

FILLAI Z-. ARUR PaNDITHAR. 18 L. W. 105 : 

t (1923) M. W. N. 354 ; 72 I. C. 688 : 

• ,,= ^ , A. I. R. 1923 Mad. 663. 

-b. remedy—Hi{Th Court, if inter- 

feres. 

The High Court is slow to interfere in revision when 

there IS a separate remedy open. {^Odgers /.) Vfn- 

^URUVELLA SUBBARAVUDU. 

41 M. L. J. 378 ; (1921) M. W. N. 507 : 64 I. C. 493 • 

c 111 . 15 I- W. 245 : A. I. R. 1922 Mad. 3. 

- 3. LiO — Ot/ier remedy—l^ff/zere other remedy 

is open no revision lies. 

As a general rule the High Court does not interfere 
in revision when the applicant has another remedy 
open to him. ^Baker. /.c.) SHEIKH BaLDar z/ 
Shaikh Imam. 78 I. c. 46 : A. I. r. 1925 Nag 31. 

^\^~~Other remedy—Revision is alloioabh 
tf necessary though other remedy is not availed of. 

Though S. 115 proliibits revision in cases in which 
an appeal and though revisions should not be 

9 A ^ ^ ft ft \ where some other remedy has been 

provided still as the exercise of the power to revision 

IS discretionary, it must be adopted to the circum¬ 
stances of each particular case and where necessary 
interference may be made, ih'inkkede, A. J.C.') 

viTHAL Singh v. agarchand. 79 I. c. 903 • 

. ^ I- 1925 Nag. 17. 

-^ 115 —Other remedy open hut barred — Inter¬ 
ference, 

^ There aie cases in which justice requires interference 
in revision even where another remedy is open to the 
aggiieved party, much more so w’ould interference be 
necessary and justifiable where another remedy is bar¬ 
red. {ICinkhede, A. J. C.) AyoDHYA PRaSAD v. 
SECRETARY OF STATE. A. I. R. 1924 Nag. 298. 

-S. 11b—Other remedy — Interference. 

Where another and equally effective remedj' is open 
to a party aggrieved by an order and where no grave 
injustice or inconvenience would follow from the re- 
fusal^ to act. the High Court would not interfere in 
jeyision with the order. 30 A. 331:33 A. 647 Foil. 

/• C.') RaMJI V. Balkrishna. 

69 I, C. 719 : A. I. R. 1924 Nag. 38. 

--S. 115— Other remedySuit—Spec. Rel. Act, 

^—Interference in revision. 

On principle revision, should not ordinarily be grant 
ed, even in a case in which no appeal lies, if some 

is provided which can be called reason¬ 
ably efficacious in respect of the circumstances of the 
particular case. But where the decree of the Court 
elow is manifestly wrong, and the slower remedy by a 
regular suit would still leave the applicant suffering 
injustice and undue hardship, the Court should exer¬ 
cise the revisional powers in his favour. (Hallifax, A. 

/. C.) RAMCHANDRA V. SHRIDHAR. 5 N. I. J. 151 : 

71 : A. I. R. 1922 Nag. 115. 
115 —Other remedy open—Revision does not 

he. ■ 

here another remedy is open an application for 
revisionis not maintainable. 12 O.C. 109 , Foil. {Simp- 
jw, A. J. C.) Makhdoom BaKHSH V. Ganga 
PRASad^ 2 Oj. w. N. 658 : A. I. R. 1925 Oudh 666 
VT®* ^^^~~Other remedy'-Order returning plaint 


C. P. CODE (V OF 1908), S. remedy. ,,. 

Peary Lal. 64 I. c. 2 ll ( 1 ) ; 24 0 . 215. 

—-S. 115— Other remedy -Decision on individual 

issue calf t he refused unless it gees to the root of iin is- 
diction of the trial Court. 

A case should not come to High Court until all the 
issues are determined and the case finally disposed of; 
but this is upon the ground of convenience and does 
not bar the revisional jurisdiction of the High Court 
when the determination of one of the issues in the 
case goes to the root of the jurisdiction of the trial 
Court to determine the remaining issues i^Jwala 
Prasad and Foster, //.) MaNI LaL v. DuRGA 
Prasad. 5 Pat. L. T. 425 : (1924) P. H. C. C 254 • 
3 Pat. 930 : 80 I. C. 667 (2) : A. I. R. 1924 Pat. 673. 

^ —S. 115— Other remedy — Suit — Interference by 

High Court in revision. 

It is the practice of the High Court whe.e there is 
another remedy, not to interfere under S. 115 , C. P. ('. 
As the unsuccessful party in the present case liaci a 
light of suit, the Court refused to interfere in the exer¬ 
cise of its revisional powers. (AlulUrh and Buehni/l, 
//.) KaPLESHWAR JHa 7'. KAOHUNANDaN JC\k' 
SAD. 1 Pat. I. R. 370: 4 Pat. I. T. 718 : 74 I. C 474 • 

A. I. R. 1924 Pat. 134^ 

9* 115 and 0. 17, Rr. 2 and 3 —Other remedy 
Dismissal of suit — Appeal. 

Where the lower Court dismis.ses a suit making it 
clear that it is proceeding under the provisions'^of 
O- I7» R. 3 . C. P. Code, and not under O. 17 , R. 2 , the 
rernedy of the plaintiff is by way of appeal and not in 
revision to tlie High Court. {Mullich and A'ulwant 
Sahay, JJ.) SyeD BaKER HuSSAIN v. MIRZA HuS- 
SAIN Mirza. 4 Pat. L. T. 46 : 73 I. C. 373 : 

A. I. R. 1923 Pat. 223. 

— 7 - S. 115 —Other remedy—Interlocutory ordei — 

Liability for accounts — Goz-ernment of India Act. 

S. 107 . 

Where the parties have a right of appeal from the 
^timate decision after the accounts are taken the 
High Court should not interfere in revision or superin- 
tendence, unless it were proved to its satisfaction that 
the Judge had given impropeik directions in his intes- 
locutory order as to the mode of taking accounts to 
the commissioner which unless varied or set aside 
would result in irreparable loss to the parties. {Mil- 
C. J. and Mullick, J.') HaRIHAR PraSaD 

Singh v. Kesho Prasad Singh. 3 p. i. x. 638 • 

A. I. R. 1922 Pat. 598! 

- - S. 11b—Other remedy—Conclusion ri^ht hut 

procedure wi ong —Interference. 

ordinary rules is that where an 
aggrieved party has other remedy available, the High 
Court IS unwilling to interfere in revision. 

"fiht thing has been 
done in quite the %viong way, the sensible course is not 

to interfere. (^Das and Bucknill, //.) Sved Ali 

^AMIN Nawab Syed Mohabad Akbar Ali 

1 Pat. 68 : 3 Pat. L. T. 406 : 65 I. C. *135 : 

A. 1. R. 1922 Pat. 315. 


^Vision does not lie — Civil P. Code. O. 43 , R. \ (a). 
Order of an appellate Court returning a plaint being 
no revision lies from such an order. 
Khveavet^ A. /. C.) BADRI SiNGH v, LaLTa Singh. 

. ) 79 I. C. 1024 : A. I. E. 1925 Oudh 70. 

— “ 115 —Other remedy. 

V In an appeal from final order of dismissal, interlocu- 
pare open to attack under S. 105 , C. P. 
{Danielsy /.) NarENDRA BAHADUR v. 


• 9/ ^^5 and Sch. II, Para 16 —Other remedy 

iJcfcct tn — IuterfeveHce. 

q iMetference by the High Court ni.cier 

a.ri5, c.F. Code, on the ground of want of jurisdiction 
the facts ousting jurisdiction must be patent on the 
face of the record. The High Court will be slow to 
interferon revision unles the party applying to the 
Court no other remedy. 44 B. 595, Foil. {ICenne- 

A. J. C 7 .) Emnabai V. Fakir 
Mahomed. 15 s. l. e. 166 : 65 i. c. 50 • 

A. I. R. 1922 Sind 1. 


959 


QUINQUENNIAL DIGEST, 1921—1925 


960 


C. P. CODE / V OF 1908), S. 115-~~KeviBioD. 

Revision. 

S. lX5~/\ci-tsiof/-^Or.u-r of rcmau.i fussci by 

^ « A 


Dist! let i>f nu aP^ctif f rotn the rci^cnue (.ou>'t 

Rr.’ision—Agra Tenancy Act, S. 167 

An order of remand passed by a District Court in 
an appeal from a revenue Court is revisable by the 
Hieh Court and S. 167 of the Agra Tenancy Act does 
not preclude the High Court from entertaining revision 
in such cases {Suiainian 

Singh r-. Thirp.-m . 23 A. L. J- 

_S, 115— Revision—Tlaint returned—Order 

confirmed in aPteal. , * i 

Where a Court orders a plaint to be returned for 

presentation to a proper Court and tire order rs afnrnn^ 

ed in appeal, the order of the appellate Court cannot 

be revised as no .piestion of dlegal exercise of juris¬ 
diction arises. biiMlie High Court can m a profit 
case revise the order of the trial Court, in spite of ic 
fact it has been appealed against. ( 

rreA'-zra^Rev)'; 

KaGHUBIR. qq 353^ 


S. lib— Revision, 


"^:7T;;rsion lies from an order of remand. CAW.V«., 

y.) BISHMATH SINGH A.* l’R.^S Alb 464 

_c 115_ Revision—Order passed by the 1 oltit- 

eal Resident at Aden granting letters ofadmtmstra- 

order passed by the I’olitieal Resident 

fDPea^wouIdIietothc Privy Council and therefore 
the High Court of Bombay refuses to intei fere m re\ 
Sion wUh this order. {A/ae/eod, C. J. 

LEOH IMOSES r.'. MEYER. -<*7 f:.Jfate 

’'“Arappeiralf Court has jurisdiction Ceveii if errone¬ 
ously) to reverse the decision of a trial 

not open to r,«vdsi°n (amaR 
BHOGI L.^L PRIKAM bAb .. t, 7AR • 


BHOGI 
NATH LaJPAT KAb 


26 Punj. L. R* 746 : 
90 I. C. 1042 (1). 


_S. lib—Revision—Question of— To 

Ordinarily interfeVence in revision is inadvisable ii 
cases of decisions as to jurisdiction and should ^ 

^a?cb exceptional cases to remedy 

BaNARASI UAOi ^ « ^f%no r 


A. I. R. 1923 Lah. 665. 
Ss. 115 and 104 ',2)-A:.<;isu>,i-0,d<;r on 


appeal team order reluming plaint for presentation to 

^Xord'er of an Appellate Court re, ersing an order of 
the Lower Court returning a plaint for presentation to 

tL proper Court is open to y 

Appeal lies from such order. {.llOnl Kaoof,J.) C 
L^?. ISHAR DAS f. SAl-.G HAM. ^ ^ ^ 

__8. 115 and Sch. II, para Revision—Refer- 

enee to arbitration— /Kterested party not conumtttd. 

arbitrators, field, that a revision 

PsdlalTnot^c^'ed h^Vim by l^tv by referring the 

ed party, though be was ' A" bVl 

FAHASuLmA MUI-AUAR r. MUlHVlbAMI I ILLAI. 


c. P. CODE (V OF 1908), S. 116—Revision. 

22 I. W. 395 : (1925) M. W. N. 744. 

_S. 115— Revision against the order of the 

Collector, dismissin g an appeal against the order of the 
Revenue Divisional officer refusing enhancement of 
rent utider S. ^2 of the Madras Estates Laud Act. 

The Revenue Divisional officer refused to enhance 
the rent in an application made under S. 42 of the 
Madras Estates Land Act. An appeal was preferred to 
the Collector and the same was dismissed. A revision 
petition was filed to the Board of Revenue and ano¬ 
ther revision petition to the High Court. The Board 
of Revenue held that it had no power to revise the 
order of the Collector, //eld, that the High Court 
had power to interfere in revision, //eld a/jt? that 
the Board of Revenue had power to revise the order of 
a revenue officer if he happens to be the Dt. Collector 
himself. Where the Dt. Collector himself acts as ap¬ 
pellate authority he cannot revise his own order and 
there is nothing in the Code to say that the Board 
cannot interfere. {RTumarasami Sastry, /.) GOPANNA 
MaNNADIAR ?' Palanm GOUNDAN. 

(1925) M. W. N. 4B9. 

■ _ _8^ 116 —Revision against order setting aside 

ex parte r/tVA't’t' on the ground of the absence of the 

practitioner. ... 

The lower Court cannot be said to have acted with¬ 
out jurisdiction or with material irregularity in the ex¬ 
ercise of it in regarding the absence of the pleader 
when the case was called on for hearing as a sufficient 
cause for setting aside the cx parte decree. {Odgers, 

/ A thi'rumalachariar t*. Athimoola Kara- 
YAbAR. 22L. W. 696. 

g. 115 —Revision —Court must interfere to 
set aside illegal order. 

When entirely without jurisdiction an order was 
passed, it is the bounden duty of the Court to interfere 
in revision and to see that the order does not remain 
in fon e. A party who resorts to the aid of law has a 
ri‘'hi to insist that the law shall be followed and that 
an order which contravenes the law shall be set aside. 
{Wallace. /.) V. MANICKAM PlLLAl v. MAHUD^ 
BaTHUMM-AE. 48 M. L. J. 152 = 20 L. W Wjl : 

A. I. R. 1925 Had. 209. 

g^ 115— /lezdsion—Final decision is revisa- 

blc for ‘.oant of iurisdutiou 

There is no better way of directing that there shall 
be no r.ppeal than by the legislature stating that the 
decision of a particular Court shall be final. But 
even a ilecision which is final is open to revision. 
{Sehioabe, C. /., Ramesam and Waller, //.) K. 
Parthasaradhi Naiuu f. C. KOTESWARA Uao. 

46 M. L. J. 201 : 47 M. 369 : 19 L. W. 402 : 
34 M. L. T. 60 : (1924) M. W. N. 272 : 78 I. C 98 : 

A. I. R. 1924 Mad. 661 (F.B.). 

_8. 115_ Revision—Order isuTtng commission 

for examination iT the plaintiff. 

If the High Court finds that the discretion of the 
lowei Court in granting a commission has been 
wrongly exercised, if it sees that the case in aU its 
bearings was not laid before the Court below, if it 
I sees that the Court below misapprehended an import¬ 
ant part of the case, the High Court will interfere in 
revision. V will interfere where tho Court below 
seemed to have treated the matter of a commission to 
examine the plaintiff as if it was merely a commission 
to examine witnesses {Das 

NAWAB SYED MUHAMMAD AKBER AU ^ 

Herbert P'rancis. 1825 T.U.O. C. 826. 

_Ss. 115 and A—Revision—Oudh Rent AcU 

S \\()—iVo revision lies against second appellate 

Veerec of Dt. Judge in rent suits. . , 

The plaintiffs filed certain suits lor rent which were 
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C. P. CODE (V OF 1908), S. 115—Hevision. 

heard by an Assistant Collector of the second class. 
On appeal his decrees were confirmed by the Collec¬ 
tor. There were further appeals to the District Judge, 
which were unsuccessful. The defendant then ap¬ 
plied in revision under S. 115 , C. P. Code for the dis¬ 
charge of the decree passed by the District Judge. 
Heldy that an application for revision to the High 
Court in these circumstances is not maintainable. 
{Kankaiya Lai, J. C.) KaLI BakSH SinGH v. 
BHAGWAN Das 10 0 . L. J. 191 : 72 I. C.* 1023 : 

L. R. 6 0. 17 ; A. I. R. 1924 Ordh 16. 

-:-S. 115— Revision — Sanction — Refusal by 

Revenue Officer- Appeal to Collector—Sanction ordered 
—If a Court subordinate to High Court. 

Where a Collector in an appeal against an order re¬ 
fusing to prosecute a person for offences under Ss. 471 
and 193 , I. P. C., reverses the order and directs prose¬ 
cution, he acts as a Court exercising judicial powers 
and being subject to the superintendence of the High 
Court, his order is revisable. i^Mullick. /.) FaUJ- 

DAR Rai V. Emperor. 90 I. c. 445 : 

26 Cr. L. J. 1665. 

-S. 115— Revision — Court — Resit Controller 

of Rangoon—Orders of—If revisable. 

Held by a majority of the Full Bench, {Robinson 
C*/., dissenting) that the Rent Controller of Rangoon 
is not a Court and the High Court has no powers of 
revision over his oiders under the Rangoon Rent Act. 
{Robinson, C. J., Heald and Rutledge, JJf) MOHI- 
DEEN V, BUKSHI Ram. 3 Rang. 410 (F. B.). 

— "S. 115 — Revision—rang Provision of law-^ 

Application of. 

Where a Court has applied its mind to the law and 
decides wrongly then there is no ground for revision ; 
but, where it disregards some provision of law and has 
not applied its mind to that provision, then there is 
ground for revision. {Young, /.) RaSU v. KaT- 
TARA. 2 Rang. 202 : 82 I. C. 6 8 : 

A. I R. 1924 Rang. 349. 

-S. 116— Revision — No remedy open. 

The powers of the High Court should receive a 
liberal rather than a narrow interpretation when the 
applicant has no other remedy. {Raymosid and Bila 
ram, A. J. Cs.) MESSRS. FORBES, FORBES CAMP¬ 
BELL & Co., Ltd. V. Versimal Diwanmal. 

A. I. E. 1924 Sind. 49. 

Right to apply. 

“ —S. 115— Right to apply—Wrongly entering 

application under O. 21 , R. 89 . 

The High Court can interfere in revision if an ap¬ 
plication under O 21 , R. 89 has been w’rongly 
admitted on the ground that it was made by a person 
interested to apply.' 44 Mad. 554 ^h. B.,) Appl. 
{Odgers, y.) SUBBA REDDI V. VaSIREDDI JaYA- 
RAMAYYA. 17 L. W. 680 : A. I. R. 1922 Mad. 669. 

-^S. 116 and 0. 47, R. 4— Right to apply — 

Review disallowed—No revision lies. 

No revision lies from an order rejecting an applica¬ 
tion for review. {Wazir Hasan, A. J. C.) ShEO- 
CHARAN V. JAGWANT KUAR. 12 0. L. J 443 : 

2 0. W. N. 419: 88 I. C. 582: A. I. R. 1925 Ondh 694. 

--S. 115— Right to apply — Pauper suit. 

No revision lies where Court finds on the materials 
before it, that the person seeking to sue as pauper is 
not unable to pay the Court-fees due. {Mullick and 
Maepherson, J J.') Umar BAHADUR v. Md. KaRIM 
NaWaB. 6 P. L. T. 606 : 2 P. L. R. 276 : 

79 I. C. 66 : 1923 P. H. C C. 287 : 

A. I. B. 1924 Pat. 667. 

Scope of. 

----S. 115 —Scope of—Cr. P. Code, S> 195 . 

Q. D.—VOL. 1—6 1 


C. P. CODE (V OF 1908), S. 115—Scope of. 

Where there has been no excess of juri.'diction nor 
failure to exercise jurisdiction in refusing sanction 
under S. 195 , Cr. P. C., on the facts, it is difficult to 
say that the case can be brought within the last clause 
of S. 115 , C. P. C. 

Per Cuming, J .— S 115 , C. P. C., obviously refers 
to civil matters and civil matters only. It is found in 
C. P. C. and can have no application in criminal 
matters. {Chose and Cuming, //.) SaRAT ChaNDRA 
V. RaMS.aSHI Roy. 36 C.L.J. 265 : 26 C.W N. 1016 : 
69 I. C. 1 3 : 23 Cr. 1. J. 665 : A. I. R. 1923 Cal. 45. 

--S. 11.5— Scope of — A/or (gage decree—Sale — 

Claim. 

A claim is not entertainable under O. 21 , R. 58 of 
the C. P Code to property, which has been ordered 
to be sold under a mortgage decree and where it is 
disallowed, no revision can lie to the High Court 
under S. 115 of the Code. {Sanderson. C. /. and 
Richardson, J.) MaHaBIR PROSAD v. JOGENDRA 
Nath. 68 I. C. 271 : 26 C. W. N. 60. 

- S. 115 —Scope of. 

S. 113 , C. P. Code, which corresponds in its wordings 
to S. 44 of the Punjab Courts Act, applies to jurisdiction 
alone, the irregular exercise or non-exercise of it or 
the illegal assumption of it, and it is not directed 
against conclusions of law or fact in which the ques¬ 
tion of jurisdiction is not involved. {Aloti Sagar, 

/.) The Punjab Banking Company, Lid. v. 
Diwan Dhanpat Rai. 75 I.C. 487 : 

A. I. R. 1923 Lah. 506 (2). 

--S. 115 —Scope of—Section applies to juris¬ 
diction alone, irregular exercise or non-e.xer cise of it 
or illegal assumption of it. 

S, 115 applies to jurisdiction alone, the irregular 
exercise or non exercise of it, or illegal assumption of 
it. An application under that section may, therefore, 
fall to be considered on the grounds : (i) absence of 
jurisdiction, ( 2 ) refusal to exercise jurisdiction and 
( 3 ) where the Subordinate Court has not only had 
jurisdiction but has also exercised it but exercised it 
illegally or with material irregularity. The third 
ground would clearly include erroneous conclusions of 
fact or law reached in the exercise of jurisdiction, but 
it w’ould certainly include such rules of procedure as 
lay down certain preliminary conditions on the fulfil¬ 
ment of which the exercise or jurisdiction, one way or 
the other, will depend. An order purporting to he pass¬ 
ed under O. 23 , R. i, but made in disregard«of the pro¬ 
cedure presented therein is irregular exercise of 
jurisdiction and deserves revision. {Wazir Hasan, 

/ C.) Mt. EJaz Rasul Khan v. mubarac 
Husain. 27 0 . c. 231 11 0 . L. J. 613 : 

79 I C. 1033 : A. I. R. 1925 O^dh 291. 

■ ■ S. 115 (b) —Scope of—Appeal from non-appeal- 
able case^ may be treated as application for revision — 
Not applicable to interlocutory orders. 

There is abundant authority for holding that where 
no appeal lies, an appeal to the High Court may be 
treated as an application for revision. S. 115 is 
intended merely to rule out revision of interlocutory 
orders. An order of remand is not an interlocutory 
order as it entirely disposes of the case so far as the 
Court disposes it for the time being. A. I. R. 1922 All. 
254 , 1922 All. 226 . Dist. {Ashworth, J. C.) SHEIKH 
FaRZAND Ali V. EkaDASHI. 26 0. C. 10 ; 

10 0. L. J. 36 : 9 0. & A. L. R. 332 : 

73 I. C. 591 : A. I. R. 1923 Ovdh 177, 
-S. 116— Scope. 

The High Court should not exercise its power of 
revision except in aid of justice. {L>as, /.) SheirH 

Hamidur Rahiman V. Shahanand Das. 

80 I. C. 675 : A. I. R. 1925 Pat. 163. 
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C. P. CODE (V OF 1908), S. 115—Scope of. 

-S. 115— Scope of — Prov. Sm. C. C. Ad, S. 25 

—Latter is voider in scope than former. 

S. 25 of the Small Cause Courts Act ic of the widest 
scope in conferring discretion upon the High Court in 
contradistinction to the narrow terms of S. 115 , Civil 
Procedure Code. {^Duckworth, y.) VaLAB DAS Z'. 
MaUNG Ba Than. 1 Bang. 372 : 2 Bur. t. J. 154 : 

A. I. B. 1924 Bang. 64. 

--S. 115 (b)— Scope. 

It is not failure to exercise jurisdiction by the 
Lower Court merely because it omitted to consider 
ex proprio motu a case which is not properly raised 
before it. (^Fawcett. /• C., Crump and Kemp, 

A J. Cs.) BaNUMAL V. NEWANDMAL. 

83 I. C. 360 (2) : 16 S. L. B. 207 (F. B.). 

Subordinate Court. 

-S. —Subordinate Court — Order of district 

Judge under S. in of Agra Tenancy Act—Revision 
ties to High Court — Agra Tenancy Act, Ss. 167 
and 177 . 

Per y.—There is nothing in S. 167 preclud¬ 

ing the hearing by the High Court under S. 115 of Ibe 
Civ. Pro. Code of a revision of an order passed by a 
District Judge under S. 177 of the Tenancy Act ; and 
it is reasonable that the High Court should have such 
power, and to hold that it has such power is in accord 
w’ith S. 193 of the Tenancy Act. {Su/aiman and Boys, 

J J.) Kehri Singh v. Thirpal. 

23 A. L. J. 963 : A. I. B, 1926 All. 113. 

-S. 115 —Subordinate Court-Order of Revenue 

Court or District Judge, original or appellate, in 
reference to questions under Local Tenancy Act — Revi¬ 
sion does not lie. 

The High Court has no power to interfere in revi¬ 
sion under S. 115 of the Civ. Pro. Code or otherwise 
with any order that has been passed originally or in 
appeal by a Revenue Court or by a District Judge in 
reference to questions decided under the provisions of 
the Agra Tenancy Act, No. 2 of 1901 . 42 All. 83 , 
Foil. Cstuart, /.) MaNOHAR v. MaNGAL DaS. 

A. I. B- 1925 All. 800. 

-S. lib—Subordt7tate Court—ffigh Court, 

Kumaun—If subordinate to the Allahabad High 
Court, 

The High Court of Kumaun is not a Court sub¬ 
ordinate to the Allahabad High Court for puiposes of 
revisional jurisdiction under the Code of Civil Pro¬ 
cedure. (^Piggott, y.) Sadar Singh kondari v. 
Amar Singh Kondari. 45 All. 383 : 

71 I. C. 991 (2) : A. I. B. 1923 All. 291 (2). 

-—S. 115 —Subordinate Court—Evidence and 

finding of fact conflicting—Revisional Court cannot 
revise the finding. 

In revision evidence may be looked into, to see 
whether the jurisdiction of the Court has been properly 
exercised, but if there is conflict of evidence and an 
issue of fact has been found in one way, the Revisional 
Court does not revise the finding of fact. (JValsh and 
Gokul Prasad, JJ.) MUNNA LaL v, SaDANNU LaL. 

18 A. L. J. 1104 ; 76 I. C. 624 (1) : 

2 U. P. I. B. (All.) 408. 

-S. 116 —Subordinate Court—City of Bombay 

Municipal Act, S. Election petition—Decision of 
Chief Judge of Small Cause Court. 

The High Court has no jurisdiction under S. 115 
of the C. P. Code to interfere with the decision of the 
Chief Judge of the Small Cause Court in an election 
petition. The Chief Judge acting under the powders 
given to him by S, 33 of the City of Bombay Munici¬ 
pal Act is a persona designata. (^Macleod, C. J. 
and Crump, J.') /Sava-L KaR v. MrS, SaROJINI 


C. P, CODE (V OF 1908), 8. 115—Subordinate OoTprt* 

NaiDU. 26 Bom. L. B. 463 : 78 1. C. 138 ; 

A. I. B 1923 Bom. ^1. 

-S. 116— Subordinate Court—^Land Acqui¬ 
sition Odicer—Omission to make reference — Revision. 

Where a Collector in a land acquisition proceeding 
refuses to make a reference to the District Court on 
the question of the apportionment of the compensa* 
tion, the High Court has no power to interfere with the 
order in the exercise of its revisional jurisdiction, as 
the Collector is not a “ Subordinate Court ” to the 
High Court. 42 M. 231 . Dis. {Macteod, C. J. and 
Crump, y.) BaLKRISHNA DaSI v. THE COLLECTOR, 
BOMBAY SUBURBAN. 47 Bom. 699 : 

25 Bom. L. B 898 : 73 I. C. 364 ; 

A. I. B. 1923 Bom. 290. 

-S. 115 —Subordinate Court — Order under 

Part 2 , Lunacy Act, cannot be revised. 

Order of Dt. Magistrate under part 2 of the Lunacy 
Act with respect to reception, care and treatment of 
the lunatic are executive and not judicial and therefore 
not revisable by the High Court. {Abdul Raoof and 
Harrison, JJ.) DONALD v EmPEROR. 

4 Lah. 1 : 73 I. C. 696 : 24 Cr. L. J. 664 : 

A. I. B. 1924 Lab. 56. 

-8. 115 —Subordinate Court—Electioti inquiry. 

Sub-Court holding an enquiry into election under 
the Madras Dt. Municipalities Act is a Court sub¬ 
ordinate to the High Court. 16 L. W. 848 : A. I. K. 
1923 M. 192 , Foil. {Wallace, J.) Ahmad THAMBI v. 
BaSaWA MaRAKAYAR. 44 M. L. J. 69 : 

16 L. W. 898 : (1922) M. W. N. 813 : 46 M. 123 : 

72 I. C. 902 : A. I. B. 1923 Mad. 264. 

--8. 116 —Subordinate Court—District Judge 

^‘Trial of election. 

A District Judge trying the validity of an election 
under the Madras Local Boards Act XIV of 1902 is 
not acting a.s a persona designata but as a Court : his 
orders are judicial and liable to interference in revi* 
sion by the High Court. The mere fact that the order 
of the District Judge is declared to be '* final” merely 
means that it could not be questioned by way of ap¬ 
peal but it does not exclude the exercise of revirional 
jurisdiction by the High Court. {Krishnan and 
V enkatasubba Rao, J J.) RaMASWAMI GOUNDAN v. 
MUTHU VeLAPPA GOUNDAN. 44 H. L. J. 1 : 

46 Mad. 536 : (1923) M. W. N. 133 : 
71 I. C. 1039 : 16 L. W. 848 : A.I.B. 1923 Mad. 192. 
-S. 115— Subordinate Court — Sub-Judge try¬ 
ing an election petition. 

A Sub-Judge trying an election petition questioning 
the validity of the election of a Municipal Commis¬ 
sioner under the Madras District Municipalities Act 

is not a Court subordinate to the High Court within 

S, 115 , C. P. Code. Consequently the High Court has 
no jurisdiction to interfere with the order of a sub- 
Court refusing to try an election petition. 21 B. 279 , 
Foil. 38 M. 581 Ref. {Devadoss, J.) DEIVANAYAGAM 
PILLAI V. P. T. S. DlWAN MOHIDEEN ROWTHER. 

44 M. L. J. 39 : (1922) M. W. H. 818 : 
16 L. W. 827 ; 70 I. C. 780 ; A. I. R. 1923 Had. 168. 

-- S. \\b—Subordinate Court—Rent Court. 

In cases where an appeal would lie td the High 
Court the Rent Court is a Court subordinate to the 
High Court within the meaning of S. 115 , C. P. Code. 
14 O. C. 38 , Foil. {Simpson and Wazir Hasan, A. /. 
Cs.) CHANHRAJA V. Kalka Pande. 

9 0. L. J. 643 : 72 I. C. 394 : A, I. B. 1928 Oudb 18. 

_S Subordinate Court — Sub-Deputy 

Collector refusing application to proseeute-^ollector 
OH appeal setting aside the order and making a com¬ 
plaint exercises iudicial Powers and revision lies— 
Government of India Actt S. 107 , 
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■C. P. CODE (V OF 1908), S. llo—Subordinate Court- 

Where the Sub-Deputy Collector after inquiry re¬ 
fused the applicalicn of the opposite party for prose¬ 
cution of petitioner under Penal Code, S. 471 but on 
. appeal the Collector set aside the order of the Sub- 
Deputy Collector and made a formal complaint under 
S. 200 , Crim. Proi Code, for the prosecution of the 
petitioner, held^ that the Collector was clearly act¬ 
ing as a Revenue Court and he was exercising judicial 
powers in setting aside the order of the Sub-Deputy 
Collector and in making a complaint under S. 200 
and was therefore subject to the superintendence of 
the High Court and hLs order is revisable under S 115 , 
Civ. Pro. Code, as also under S. 107 of the Govern¬ 
ment of India Act. (^Mnllick, /.) FaUJdaR RaI 
EMPEROR. 26 Cr. L. J. 1565 : 90 I. C. 445 : 

A. I, R. 1926 Pat. 25. 

-S, 115 —Subordinate Court ordering Parti' 

timt—Omission of one of tke t>rGperties _ Parties 

should draw tke attention of trial Court to the matter 
■and no revision lies. 


C. P. CODE (V OF 1908), S 116. 

fere in revision. {Oaniels, J.) NaNNHU v. KOSHAN 
Singh. 74 I. C. 112 ; A. I R. 1924 All. 121. 

S. 115 and 0. 23, R. 1— Withdraioal of suit 
—Order without recording reasons — Revision. 

Where on an application for leave to withdraw a 
suit with liberty to bring a fresh suit the Court merely 
passed an order to the effect that it was allowed with¬ 
out considering or recording the grounds for granting 
such leave| the High Court in revision set aside the 
order. {Bauerfee, J.) RaHMAT UllaH z/. DHaRAM 
SrNGH. 20 A. L. J. 90 : L. R. 3 A. 93 ^ 

64 1. C.948 : A. I. R. 1922 All. 185 (1). 

S. 115 and 0. 23, R. 1— Withdrawal of 

suit. 

When the grant of leave to withdraw suit*is impro¬ 
per it will be interfered with in revision. {Richardson, 
J.) Kiranmoyi V. Rama Nath. 

64 I.C. 556 (Cal.) 


Where a partition was to be a partition of the 
whole property and by oversight or for any other rea 
son one of the properties was left unpartitioned, Held, 
that it was open to the parties to draw the attention 
of the trial Court to the omission and to get a direc¬ 
tion from it in the matter and no revision lies. {Ross, 

J.) Balaram Manjhi V. Jagannath Manjhi. 

A. I R. 1923 Pat. 760. 


S. 115 and Government of India Act (1915) 


S. 107—Subordinate Court—Revenue Court. 


An order of a Revenue Court under S. 476 of the 
Cr. P. Code is open to revision by the High Court 
under S. 115 of theC P.Code or S. 107 of the Govern¬ 
ment of India Act ( 1915 ). {Adami and Bucknill,//,) 
Raktu Singh v. Emperor. 6 Pat. L. J. 178 • 
2 Pat. I, T. 609 r 22 Cr. L. J. 403 : 61 I. C. 643 • 

1921 P. H. C. C. 240. 


-- S. 115— Subordiiuite Court — Reference under 

Municipal Act^Decisicm of Sm. C. Court—Revision 
■lies. 

The decisions of the Rangoon Small Cause Court 
in dealing with references under the Rangoon Muni¬ 
cipal Act, IQ 22 , are subject to revision under S. 115 , 

C.P. Code. (Doyle, J.) M.A. Shakur v. Municipal 
Corporation of Rangoon. 4 Bur L. j. I 6 I: 

A. I. R. 1925 Rang. 367. 

• —S. 115 —Subordinate Court—First Judge of 

'Court of Sm. Causes is subordinate to High Court. 

fhe First Judge of the Court of Small Causes is not 
merely a persona designata appointed for a special 
purpose and he must be regarded as a Civil Court and 
as such subordinate to the High Court. The High 
Court has, therefore, jurisdiction to entertain an 
application for revision from his decision. {Robinson, 
C. J., Pratt and Maegregor, JJ,') MahOMED 

Ibrahim moolda v. S. r, Jandoss. 

1 Bur. L. J. 138 : 70 I. C. 144 • 
11 L. B. R, 387 : A. I. R. 1923 Rang. 49. 

Withdrawal of suit. 

^S. 116— Withdrawal of suit — Permission 
wrongly given — Interference. 

Where a Court decides wrongly to grant permission 
to^withdraw from a suit with liberty to bring a fresh 
still has applied its mind to the question 
whether there was a formal defect by reason of which 
the suit was liable to fail, the High. Court cannot inter- 


■;-S. 1X5—~Withdra2val of suit~~Order allowing, 

IS open to revision. 

An order allowing a suit to be withdrawn with liber- 

if improperly made, is capable 
of being revised by the High Court. {Abdul Qadir, 

/.) Ghulam Rasul v. mt. Ramzan bibi. 

68 I. C. 753 ; A. I. R. 1923 Lah. 97 (2). 

S. 115, 0. 33, R. 1— Withdraival of suit — 
dence of both plaintiff and defendant examined _ Case 

set do7on far arguments —Application for withdrawal 

of suit with liberty to bring a fresh suit, ^rant of — 
Irregularity — Revision. 

Where in a suit all the witnesses for the plaintiff 
and the defendant had been examined and the Court 
had fixed a date for hearing the arguments on which 
date the plaintiff’s guardian put in an application for 
withdrawal of the suit with liberty to bring a fresh 
suit which the Court granted. Hela, that the Court 
had exercised its jurisdiction with gross irregularity and 
the High Court was bound to set aside the decree in 
revision. {Dalai, J. C.) MUST. RabuL Arfain v. 
BaBU Raza. 1 0 W. N. 861 : 85 I. C. 334 ; 

10 0- & A L. R. 1130 ; A-I.R. 1925 Ondh 696, 

I and 0. 23, R. 1 — Withdrawal of suit 

with liberty to sue — Ill-advised grant of leave — Revi- 

siou. 

Where in granting leave to withdraw a suit with 
liberty to sue afresh the Judge never applied his mind 
to the merits of the application and gave no reasons 
for allowing the plaintiff permission to bring a fresh 
suit and it was quite clear that if he had considered 

of the section for a moment such a per¬ 
mission could never have been given. Held that the 
High Court can and will interfere in revision in such 
cases. {Daniels, A. J. C.) PULAI v. Ran<\ Uma- 

nath Singh. 9 0 & A. L. R. 3 : 72 i. c. 1034 : 

A. r. R. 1924 Oudh 107- 

-^S. lie—Pending suitS’^Maintainability of 

suit questioned—Interference is fusti/ied. 

Obiter-. —If a suit is not maintainable at all, it might 
in some cases be advisable for the High Court in revi¬ 
sion to interfere and thus to prevent further waste of 
tir^ and money, the ground of interference being that 

jurisdiction to proceed with a suit 
which is-not m^ntainable in law. {Wallace and Madha- 
van Nair, JJ .) T. A. BaLAKRISHNA OdaYAR v. 

JaGannada Chariar. 48 M. L j. 634: 

87 I. C. 194 J A. I. B. 1925 Mad. 82ol 
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C. P. CODE (V OF 1908), S. 122. 

-- S. 122 —fftgh Court cattuot alter 

limitatiou. 

The High Court has power to alter, amend and add 
to rules of procedure laid down in the Code of Civil 
Procedure according to vS. 122 but it has no power to 
alter the period of limitation provided by the Limita¬ 
tion Act. (^Ahdul /^aoof, y.) MaDAN GOPAL v. 
MaLwa Ram. 68 I. C. 777 : A. I. R. 1923 Lah. 96. 
-S. 122— Rules utuier — Lahore High Court. 

Under the Rules of the I ahore High Court framed 
under S. 122 . the memo in the case of second appeal 
shall be accompanied by a copy of the First Court’s 
judgment, (^Chez^is, y.) MOI.U M.AL?'. SrI RAM. 

63 I. C. 33 : 2 Lah. 227. 

-Ss. 122 and 125— Seote — Rule made by High 

Court in <^nfii>'t zvith the section of C. R. C. is void. 

A rule made by the High Court if it is in conflict 
with the provisions of a section of the C. P. C. would 
be ultra vires. {Dalai. J C.) MaHOMED SaKIR v. 
JUGAI. KISHORE. 28 0. C. 169 : 85 I. C. 455 : 

A. I R. 1925 Ovdh 492. 

- 8 . 122— Fcree 0 / rules under — Effect of 

change in rules in schedule. 

In order to have the effect of varying the rules in 
the first schedule to the Code, the rules under S. 122 
must first have been considered and submitted by 
a Rule Committee appointed under S. 123 . {Jzuala 
Prasad and Ross. //.) RAMDEO SINGH v. MAKHAN 

Singh. 74 I. c. 330 : 1923 P. H. C. C. 19. 

, ■■ Ss. 122 and 123— Rules not submitted to com¬ 
mittee —Ultra vires— Application to Patna High Court. 

Ss. 122 and 123 do not apply to Patna High Court. 
Though the rules made by the High Court were not : 
submitted to any Rule Committee, and though no 
Rule Committee exists in Patna, the rules are not 
ultra vires. {Miller. C. J. and AluUick. y.) RAJEN- 
DRA KISHORE V. KaMAKHYA N AH AIN SiNGH. 

2 Pat. L. T. 112 : 5 Pat. L. J. 719 : 60 I. C. 285 ; 

1921 P. H. C, C. 97. 

-S 125— Calcutta High Court Rules — Adop¬ 
tion by Patna High Court — Publieation. 

Though the Patna High Court did not publish the 
rules which it had adopted from the Calcutta High 
Court, it published the rule by which the rules were 
adopted and this was enough ‘publication’ under S. 125 
of the Code. {Contis and Ahmad, //.) NaNOO 
Baboo Ram NivaJI. 61 I. C. 666 : 2 Pat L. T. 45. 

■ _S. 128— Surety—Death of — Principal debtor 

—Surety not absolved. 

Where a person has rendered himself liable as a 
surety for any amount that might be decreed against 
the defendant, the fact that the principal debtor has 
died since, does not absolve the surety from perform¬ 
ing his contract. 41 B. 402 , referred to {Harrison 
J ) Maula Dad v. Wadhawa Singh. 

14 P. W. R. 1923 : 71 I. C. 46 : 

A. I. R. 1924 Lah. 428. 

— S. 129— .S*. 129 refers to Letters Patent of 
1865 . 

S. 129 of the Civ. Pro. Code, 1908 , may legitimately 
be read as referring to the Letters Patent of 1865 ^Yhich 
were in force at the time of the passing of that Code 
and not the Letters Patent of 1862 . {Sanderson^ C. J. 
and Walmsleyy J.) UdOY CHAND PaNNA LaL v. 
KHETSIDAS TILAKCHAND. 51 Cal. 905 

28 C. W. N. 916 : 81 I. C. 1046 : 

A. I. R. 1924 Cal. 1025. 

' —S. 135— Witness—Attendance in Court — Re- 

turn — Arrest—Exemption from. 

The protection given by S. 135 , C.P. Code, is express¬ 
ed as protection ’‘while r-eturning from such tribunaP', 


C. P. CODE (VOF 1908), S. 141. 

It is clear that it cannot be claimed by a witness who, 
is claiming privilege to return by any route he pleases. 

It is a clear that his return must be straight from th^ 
Court to the place where he came in obedience to sum^ 
mons. It cannot possibly be open to a witness, 
claiming privilege to dictate as to how far out of the- 
straight route he may or may not go. {Boys.J,') Be- 

HARi Singh v. Emperor. L. B. 6 a. 94 (Cr) • 

22 A. L. J. 636 : 46 Al). 663 •* 

A. I. R. 1924 All, 678 (2). 
- Ss 141, 151 and 0 . 9 .; — Restoration application 

dismissed for default—Application to restore is enter.- 
tainable. 

Where an application for setting aside dismissal of 
a suit for default was itself dismissed for default and a 
.subsequent application was made to restore it; 

Held : Per DanielSy J —That O. 9 read with 
S. 141 , applied to the case and that if there was na 
other remedy left to the applicant, S. 151 applied. 

Per Sulaiman. y. —That though it could not be 
said that the case came under O. 9 read with S. 141 , 

S. 151 applied and the Court could entertain the ap¬ 
plication under its inherent jurisdiction. {Sulaiman 
and DanielSy J/.) GaNESH PRASAD v. Bha.GELU 
Ram. 23 A. L. J. 817 : L. R. 6 A. (C.v) 412 r 

89 I. C. 350 : A. I. R. 1925 All. 773,. 

-S.l4l —Does not apply to Succession Certifi' 

cate Act except so far as Ss. 19 and 26 make it appli¬ 
cable. 

Civ. Pro. Code does not apply to proceedings under 
Succe.ssion Certificate Act which is not analogous to- 
Guardians and Wards Act or Bengal Tenancy Act to 
which the Civ. Pro. Code has been held to apply,. 
Therefore S. 141 does not apply except in so far as it 
is expressly introduced by S. 19 ( 3 ) and as a corollary 
by S. 26 ( 3 ) of the Succession Certificate Act. A 
Succession Certificate Court has no jurisdiction to ap¬ 
point a Receiver. {Walsh and Ryves, yy.) KaN- 
HAIYA z/. KaNHAIYA LaL 46 All. 372 ; 

22 A. L. J. 345 : L. R. 5 A (Civ.) 288 : 79 I. C. 363 : 

A. I. B. 1924 All. 376. 

-Ss. 141 and \t^Ar^Restitution proceedings—^ 

Section applies. 

Proceedings under S. 144 , C. P. Code, are not pro-^ 
ceedings in execution. Consequently S. 141 , C.P. Code, 
applies to them. 40 M. 780 . \y\.s%,{Rafique and Lindsay 
yy.) JlWA Ram Nand Ram. 20 A. L. J 226 = 

44 A. 407 : 66 I. C. 144 ; L. B. 3 A. 209 : 

A. I. R 1922 All. 223. 

-S. 141— Section does not apply to execution- 

proceedings. 

Execution proceedings should be excluded from 
those proceedings to which provisions relating to suits, 
are extended by S. 141 . {Suhratvardy and Cuming^ 
yy.) T. WANG V. SONU WaNGDI. 62 Cal. 669 : 
42 C. L. J. 26 : 87 I. C. 633 : 29 G. W. K. 886 v 

A. I. B. 1926 Gal. 812. 

■ ■■—S. 141— Obiections made under O. 21 to iht 
execution of a decree—Sectiem does not afply. 

Objections made under O. 21 to the execution of a 
decree although numbered separately are virtually pro¬ 
ceedings in execution and therefore S. 141 is inappli¬ 
cable to them. {Suhrazvardy and Chotznery /J.) 

narendra Nath Chatterji v. Rakhal Das> 
TarAFDAR. 79 I. C, 351 : 41 C. L. J. 286 : 

A. I. R. 1925 Cal. 610. 

-S. 141— Permission given to mutwalli to- 

lease—Order is not appealable. 

Where a Court grants permission to a mutwalli 16- 
lease wakf properties the order is passed undet S. 1411 
C. P. Code. No appeal lies under the Code or any* 
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«, P. CODE (V OF 1908), S. 141, 

77.) Haribar 

RaHIMAN V. SaIDANNESSA BIBI. 38 C. L. J. 358 • 
.- - A. I. K. 1924 Cai. 327 ' 

- - 0 . 9 , R. 9~Apfih,adi/ity to pro- 

£eedtngs uttdet O. 9 , A*. 9 — Appeal. 

It IS extremely doubtful whether S. 141 , C. P. Code, 
applies at all to proceedings under O 9 , R 9 C P.Code, 
and even if it does apply, S. ,41 cannot operate to 
give an appeal from an order not otherwise appealable 
anaer O 43 R. i. 17 a. 106 , KeC {Sanderson, C.J, 

Hara Kumar z/. Murari , 

MOHAN. 36 c. L. J. 184 : 69 I. C. 1003 ; ! 

_ 45 , 4 , ^ A. I. K. 1922 Cal. 572. 

Probate Proceeding against minor— 

•O. 32 ts made applicable. 

Where a will of which probate is sought atfects the 
interests of a minor, it is expedient to appoint a syia-r- 
uia.n ad litem of the minor following O. 32 , CPC 
But it does not follow that every rule in O. 32 , C P 
Cm is marie strictly and legally applicable. {Kickard- 
sonand Huda, //.) RaDHASHYAM DaSVA RaNGA 
SUNDAKI DaSYa. 59 I. C. 664 : 24 C. W. N a41 
S. ^^l-^Applicability—Execuiiofi proceedings. 

HrtAQ ^rvrvl«> _• 


//7 IV proceedings in execution. 

<Ztf Rossignot, y.) Kaura Lal v. The Punjab 
National Bank, Ltd., Multan. 

^ _ B9 1. C. 360 (1) (Lah ) 

ProceedinTs'. ^ applicable to execution 

Procedure is not ap¬ 
plicable to execution proceedings, and an application 

foi executipn dismissed for default could be restored 

only undei the provisions of S. 151 of the Code. (A/o^ 

Punjab Banking Co., ltd T 
Diwan DhanpatRai. 7a i c 487 

__ „ , A. I. E. 1923 Lah. 506 (' 2 ).’ 

jri^s ( CA V-V / applicable to execution proceed- 

^liberforce, /.) BHOLU 
t'f RAM Lal. 2 L. 66 : 60 I. C. 720 : 

__ «... 3 U. P. L. E, (Lah.)29. 

1 <<^)~-Scope of^Dis- 
for default—Application to set aside—Dismis- 

^ The procedure laid down in the C R. Code reeard- 
ing suus mast be followed also in cases of appllS 

O /1 for default and as such O. 9 and 

ii«r ’ - dismissal of such 

^RATrN KALICHARAN 

RaiaN Singh 19 j, ^ . 

____S lA, n »• i® a' Naff. 293. 

® proceedings 

' of extending 

'>• 9- C. P. Code, to execution 

dismLtardf authorizing the Court to set aside a 

IhrCm^rt i default. But 

IhheS., a proper case, in the exercise of its 

Vi,r sLh°"'®''V-l°^® execution application and, 

^^HANKERRAOw Manikrao. 
a r,A, i ®43 : A. I. K 1923 Nag. 18. 

^*i~Ooes not apply to execution proceed 

■tibn'Droeeid'*'^-^' applicable to execn-. 

tSe fXfif ,Cpart tb res-; 

HARItAL ...Narayan.' 

. AiUc J 4,. V 4 N. L. gr. 118 : 64 I. C. 420 :' 

il? - ‘A^* ^^22 Nag. 267., 

^-r’4Pfi^^'^atzd/t id restore' 

>hnr. of. S.: 141- C. P.i 


C. P. CODE CV OF 1908), S. 144. 

, Code, an application to set aside an order, rejectinc a 
pnor application for the revival of a suit dismissed for 
^ maintainable. {Burn, J A/.) TaSadduq 

Husain v. bhagwan Baksh Singh. 

I. E. 5 0. 89 (Eev.) : 11 0. L. J. 232 ; 
1 0. W. N. 109 : 10 0. & A. L. E. 1134. 

• <r ^PPh to execution proceed- 

t ft^S « 

S. 141 , c:. P. Code, is applicable only to proceedings 
m original suit. {Jwala Prasad and Foster // > 

Lachman Lal v. Padaraih Singh 

_« 4 L T. 733 • A. I. K. 1924 Pat. 346. 

o , ^on-appPcability to proceedings 

uf^ef S. 10,5 of the Bengal J'cnancy Act 

Proceedings uruler S .os. B.T, Act, are not governed 

in =. ir ' ’'■P'because the former are to besued 
m a Revenue Court before Revenue Officers. (.Miller. 

V LmfrxCtT "' ^ HA2ARI CalSaHu 

tr. Ambica Gir. 3 Pat. 67 : 2 Pat. L. E. 169 ■ 

79 I C. 5 : 1923 P. H. C. 0. 273 ■ 

_S 741 ® A o 104- 

s. 141 and 0.9, R. i—Execution proceedings 


- —Restoration. 

^ S. 141 of the C. P. Code doe.s not make the provi- 
^ sions of O. 9, R. 4 and all cognate provisions applica- 
execution proceedings. ( Das and Adami, J/.') 

&HEO Nandan Chaudhury z/. debi LallChau^ 
DHURY. 4 Pat. L. T. 93 • 1923 P. H. C. C. 78 ; 

1 Pat. L. E. 134 : 2 Pat. 372 : 71 I. C. 484 : 

f. . 1^.1 J n AO ^ A. I. E. 1923 Pat. 239. 

n- ■ IV' ^—Execution proceedings 

—Dismissal for default. 

The order in question was passed in execution of 
the decree on account of the default of the decree- 
holder to take certain steps. The order was passed in 

execution proceedings by virtue of section 141 of the 

C. P. Code ; in other NAords, the order was similar to 

what IS passed in suits on account of default of plain- 

Uffs, here the decree-holder failed to take necessary 
steps for the prosecution of his application in execu¬ 
tion and It was accordingly dismissed for default. Held 
whether such an order is an order in the suit or in the 

execution It ,s not at all app®alable. U^ala Prasad 

Chandra z,. Janardan. 

^ 1- E- 1923 Pat. 180. 

S. 141 —Scope of—Provisions of S. lO_ If 

apply, to arbitration Proceedings. 

S. 141 , C P. Code, is wide enough to make the 
Divisions of S. 10 apply to arbitration proceedings, 
{Paymond^ A. J. C.^ FIrjvj OF JaI NaRAIN BaBU 
LtAL, Jn the matter of. 16 S L E 79 ‘ 

• . ,796 : A. I. E. 1922 Sind 8 .' 

proceedings^ 9--fPl»W,7rVy to execution 

S. 141 and O. 9 are not primarily intended to apply 
to proceedings ,n execution, under O. 21 , R go for ^. 
posing of applications zjT/Sar-rz ; still, a Court in the 
exercise of its inherent jurisdiction should have power 

d’eclil; *° ■’■“*°rV'® ®PP'i<:ations to 61e and 

decide It on merits. (.Kennedy. J.c. and Madgavkar. 

Au J. Ca) . ISSARSING V. UpHAVDAS. 

i'v _g lAA „ C. 749 : 17 S. L. E. 105. 

J, —Bxecutton sale^Setiing aside—Re- 

Tn/lf^ ex;^cution sale was confirmed by the Courts in 

Site' i appeal by the Privy Council 

In tile interval the av — 
obtained possession of the pr 

thereon. The sale price paid into Court by the a 
putchpers ,,had been distributed, to varioul , 


07 * 


quinquennial digest, 1921—192s 


972 ^ 


C. P. CODE (V OF 1908). S. 144 

holders. After the decision of the Privy Council the 
judgment ciebtors applied for restitution under S* 144* 
C.P. Code. The auction-purchasers claimed a refund of 
the purchase money paid by thent as well as the value 
of the incumbrances discharged by them, //c/rf, that 
the judgment debtors were entitled to possession ^*^*7 
on their payment to the purchaser the amount of the 
purchase money less the mesne profits derived by the 
purchasers in the interval. The interest on^ mesne 
profits was allowed to be set off against the interest 
on the purchase price. The purchaser having dis¬ 
charged the incumbrances of their own accord and 
without any order of Court, they were entitled to the 
benefit of the security but not to a refund of the 
amounts as a condition precedent to their surrendering 
possession. {Lord Carsou.') JAI DERHAM v. KEDAR 

Nath Marwari 44 M. L. J. 735 : 

25 Bom. L. R. 643 : L. E. 4 P. C. 117 : 

69 I. C. 278 : (1923) M. W. N. 868 : 

21 A. L. J. 490 : 18 L. W. 802 : 37 C. L. J. 351 : 

2 P. 10 : 82 M. L. T. 10 : 4 P. L T. 61 : 

27 C. W. K 582 : 49 I. A. 361 : 

A. I. R. 1922 P. C. 269 (P. C.). 

_S. 144— Appeal — Court- fee — Court' Fees Act, 

Sch. //. Art. I 


Appeal from order under S.144 ntust be stamped ad 
valorem. 19 A.L.J. 771 . Overruled; A.I K. 1922 All. 
238 and A. I. K. 1925 Patna 1 (F. B.) ^'oU. {name/s, 
y.) BAIJNATH DaS v . Bai. MaKUND. 47 All. 98 : 
22 A.L.J. 881 : L. R. 5 A. (Civ.) 773 : 82 I. C. 321 : 

A. I. R. 1925 All. 137. 

_ S. 144 and 151 — Court has iuhereut penver of 

restitution. . 

Jurisdiction as to restitution does not arise merely 
under Section 144 . It is inherent in the general 
diction of the Court to act rightly and fairly, accord¬ 
ing to the circumstances,towards all parries concerned. 

A. I. R. 1922 P. C. 269 ; A. I. k. 1923 All. 394 (F B.) 
Foil. {Mukeriiattd Dalai, JJ.) TARA CHAND r. 
Mt. Champa. 46 All. 767 : 22 A. L. J. 673 : 

L. R. 5 A. (Civ.) 659 : A. I. R. 1924 All. 718. 

-S. \^—Applicability of — Decree against 

minor 7 uith costs—Decree subsequently set aside in 
suit — Restitution — Costs. 

The plaintiff in a partition suit brought on record as 
the legal representative of the deceased defendant, his 
minor adopted son without having a guardian ad litetn 
appointed for him. A decree wa§ obtained against 
the minor with costs and an appeal preferred by the 
minor against the decree was also dismissed with costs. 
Subsequently, the minor sued to set aside the decree 
and obtained a declaration that it was null and void 
against him. Thereupon the minor applied under 
S. 144 , C.P. Code, for restitution of the costs realised 
from him by the plaintiff. Held, that S 144* C. P. 
Code,was not in terms applicable to the case, that the 
Court had jurisdiction apart from S. 144 to order 
restitution, but that in the circumstances of the case 
and having regard to the conduct of the party, restitu¬ 
tion should not be ordered. {.Mukerjee and DalaJ, 

// ) Tara Chand v. Champa. 22 A.L.J. 673 : 
I. R. 6 A. 659 : 46 All. 767 : 10 0. A A. D. R. 905 : 

A. I. R. 1924 All 713. 

-S. 144 — Applieability—Restitution against 

a uction-pu rch a ser. 

S. 144 , C. P. Code, allows restitution to be made 
against the decree-holder who obtains any benefit 
under a decree which is afterwards reversed in appeal. 
It does not allow restitution against a third par^ such 
as a stranger auction-purchaser. {Kanhaiya Lai, Jf) 

Balwant Singh v, Mt. Laiqa Begam. 

L. B. 4 A. 526 : 75 I.C 238 : A. I. R. 1924 All. 278. 


C. P. CODE (V OF 1908), S. 144. 

-S. 144 — Appeal — Applicability of section ini' 

pugned. 

Where one of the issues was whether S. 144 applied 
to the facts, and the Judges decided it one way or the 
other, an appeal lies even though one of the grounds of 
appeal is that the decision on the issue is wrong. 
{Daniels, /.) SHEIKH CHHUTAN v. JWALa PRASAD. 

73 I. C. 602 : A.I.B. 1924 All. 64. 

-S. 144— Suit for damages — For bringing 

false suit is maintaitiable. 

Where restitution cannot be obtained by applicatic^ 
under S. 144 (i), C. P. Code, there is no bar to the 
institution of a suit. Consequently a suit for recovery 

of damages by a successful defendant against an un¬ 
successful plaintiff for bringing a false suit which in¬ 
volved great injury to the defendant is maintainable. 
{Stuart and Kanhaiya Lai, J J ’■') ArJUN SINGH v,. 
PaRBATI. 44 All. 687 : 20 A. L. J. 636 : 

69 I. C. 173 : L. R. 3 A. 408 : A.I.B. 1922 All. 465. 

_S. 144— Proceedings under are not proceed' 

ings in execution—'Farty,'" meaning of. 

Proceedings under S, 144« P* Code, are not 
pvoceedings although they are in the nature of pro¬ 
ceedings in execution to enforce directly or in¬ 
directly the final deciee. The section is very wide in 
terms. It includes matters which an execution Court 
or appellate Court could not ordinarily deal with and 
the word “ party’* is not used in the section in the- 
.sen.se of “party to the suit” but must mean party to- 
the application.” {Pl-'alsh and Ryoes, J J f) BRIJ LaL 
7 /. DaMODAR DaS. 44 All* 555 : 20 A. L J 456 : 

4 V. P. L. R. (A.) 74 : 66 I. 0 845 : 

A.I, R. 1922 All. 238, 
- Sb. 144 and 141— Pfaturc of restitution pro' 


ceedings. 

Proceedings under S 144 of the Code are proceed¬ 
ings in execution of a decree. 8 . 141 * C.P.Code, applies 
to restitution proceedings. {Rafiqtte and Lindsay, JJfy 

JlWA Ram V. Ram Nand L R 3 A. 209 : 

66 I. 144 : 20 A. L. J. 226 : 44 A. 407 ; 

A.I. B. 1922 All.223. 

_^S. ‘Application for restitution to be made 

in Court 7uhich passed the decree—Separate suit, if lies. 

Where an ejectment decree is passed by a Revenue 
Court and duly executed, but afterwards the decree 
was reversed in appeal, any application for restitution 
must be made to the Revenue Court as the Court of 
first instance”. No separate suit is maintainable in res¬ 
pect thereof. {Mears, C. and Baneriee, Jf) KaSHB 

Prasad Singh v. Balbhaddar Singh. 

44 A. 283 : 20 A. L. J. 133 : L. B. 3 A. 97 :: 
65 I. C. 798 : A. I. B. 1922 All. 71. 

_S, 144_ Order for costs reversed oft appeal^ 

Refund can be ordered with interest. . . , . 

Where in pursuance of an order for costs the defend¬ 
ant pays up the amount to the plaintiff and the order is 
reversed on appeal, the defendant is entitled not only 
to the refund of the money paid but also to interest 

thereon. {Tudball and Sulaiman, JJ) 

PRASAD V. Ram Devi. 16 A. X. J. 771 : 

63 I. C. 513 : 3 XJ. P. X. B. (A.) 126. 
_ 8 . 144_ Limitation for application for restitU' 

tion. . % . 

A iudgroeiH-del^^r first applied for execution against 

the decree-holder transferee and certain other persons 
who had got the nipney deported in Court under the- 
decree. The application was successful and the pur¬ 
chaser then appealed and got the order set aside ; the- 
iudgment-debtor then made a second appUcation- 
for restitution against the decree-holder 
edby him on account of the sale, 
second application was a continuation of the first an 
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so not time-barred. (IVa/sA and Ryves^ JJ.) HaNIF- 
UNNESSA V. CHUNNI LaL. 19 A. L. J. 549 : 

63 I. C. 184 ; 3 tr. P. I. R. (A.) 91. 
S. 144— Money paid under decree by «ne de- 
fendant—Platntiff pursuing his appeal against another 
defendant and succeeding—First defendant while with¬ 
drawing mcmey is entitled to interest thereon. 

Plaintiff having got a decree against the ist and 2 ncl 
defendants in the suit for the return of the earnest 
money and damages for breach of contract proceeded 
to appeal on the ground that he was entitled to speci¬ 
fic performance of the contract against the defendant 
No. 3* Pending the appeal the ist defendant paid into 
Court the amount which had been awarded against 
defendants Nos. i and 2 . The plaintiff continued 
the appeal and was successful. On an application by 
defendants i and 2 , for restitution and claiming inter 
est on the money which remained in Court, held^ that 
plaintiff could not resist the claim on the ground that 
he acquired no benefit from the money. (A/acleod, C. 
J. and Coyaiee, /.) HaKaBHAI DaHYABHaI v. 
MaNEKLaL RaCNHHOD. 27 Bom. L. R. 485 : 

87 I. C. 713 : A. I. R. 1925 Bom. 313. 
--S. 144— Limitation Act Art. 182 — Applica¬ 
tion for restitution is one for execution of appellate 
decree. 

An application for restitution under S. 144 , C. P. 
Code, is one for execution of decree of the Appellate 
Court and is thus governed by Art. 182 , Lim. Act. 
iAfacleod, C.J. and Shah, /.) HaMIDALLI KADA^^ 
ALLI V. AHMEDALLI MaHIBUBALI.I. 

45 Bom. 1137 ; 62 I. C. 233 : 23 Pom. i. R. 480. 

] S. 144— Decree holder being auction-purchaser 
sale will be set aside if decree is set aside bw not where 
stranger is auction-purchaser or decree-holder has 
transierred the property purchased. 

Where a decree-holder is himself the purcha.ser in 
execution of his ex parte decree and the ex parte de¬ 
cree is subsequently set aside, the sale stands cancelled 
and any interest which has accrued to the decree- 
holder or any one claiming through him must also fail. 
But where the right of an innocent third party is inju¬ 
riously affected by the conduct of the parties to the 
suit the sale need not fall along with the decree. For 
instance, where the decree-holder has parted with his 
interest in th^ property or in the greater portion of it, 
and thereafter he enters into a compromise with :he 
jndgment-debtor behind the back of the trans¬ 
feree who has come on the property in good faith, 
and gets the decree set aside, the right of the trans¬ 
feree will not be affected. (^Suhrawardy and Dfival, 
//.) BeHARI LaL AGWAN V. SUBALA DaSI. 

A. I. R. 1925 Cal. 1074. 

-3. 144— Scope — C. P. Code, S. 2 ( 2 ). 

There is no distinction between a decree in suit and 
a decree in a proceeding under S. 144. {Chatterfee 
and Panton, //.) Adwit Chandra Saha v. Chit¬ 
tagong Co., Ltd 28 C. W N. 988 : 

84 I. C. 747 : A, I. E. 1925 Cal. 102. 

” . 144 ~APplicability—ffo property taken out 

of applicant*^ possession—Act of Court. 

appellant applied for letters of administration 
tp.the estate of one M and the respondent set up a 
will of the deceased. The moveable properties in dis¬ 
pute were at that time in the possession of the respon¬ 
dent.^ An inventory was made by the Commissioner 
appointed by Court and the properties were locked up 
under.seal. Letters w'ere granted to the ap- 

was refused to the respondent. 
This decision .being reversed on appeal to the High 
respondent, applied for removal of the seals 
and for delivery of the properties to her, and the Dis- 
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trict Judge made an order accordingly. The order of 
the High Court granting probate was, however, revers¬ 
ed by His Majesty in Council. The Letters of Ad¬ 
ministration to the appellant were theieupon restored, 
and the appellant applied for restitution of the proper¬ 
ties to hin>. Held, that the properties were never in 
the posses.sion of the appellant, they were not taken 
out of his po.ssession and made over to the respondent 
under any decree or order of Court, and therefore, 
S. 144 had no application. (^Chatter/ee and Panton, 

//.) Baikdntha Nath ChottoraJ v. Prosanna 
MOYiDaSI. 51 Cal. 324 : 81 I. C 671: 

A. I. R. 1924 Cal. 769. 
— Ss. 144 and 151— Inherent power of restitu’ 

tion exists—Order for repayment of money mistakenly 
paid out can be made. 

S. 144 , C.P. Code, does not define the full measure 
of the power of the Court to make an order for restitu¬ 
tion.The section may be taken as a guide to determine 
in what class of cases an order for restitution may be 
made, so that complete justice may be made, between 
the parties concerned and they may be restored to the 
status t/ua ante. It is competent to the executio'n Court 
in the exercise of its inherent power, to make an order 
for restitution to prevent what would be essentially a 
miscarriage of justice, even in cases not comprised 
within the terms of S. 144 of the Code of Civil Pro¬ 
cedure. 15 C. L. J. 187 Ref. The Court has inherent 
power to recall money improperly paid out. 11 C. L. 

J- 533 Ref. {iMooherfee and Panton, JJ.') Rai Cha- 
RAN BHUIYA DEBI PROSaD BHAGAT. 

26 C. W. N. 408 : 64 I. C. 864 : 
35 C. L. J. 63 : A. I. R. 1922 Cal. 28. 

3. 144— Pre-emption decree — Pre-emption 
money increased in appeal^Decree-holder's failure to 
deposit enhanced amount^ He can withdraw original 

deposi t. 

A pre-emption decree was passed conditionally on 
payment of Rs. 7 , 000 . The decree-holders paid the 
money and obtained possession of the land in execu¬ 
tion ; but afterwards, on the appeal of the vendee the 
amount payable to him was enhanced by Rs. 500 , 
which the decree-holders were directed to pay, and it 
was provided in the decree of the appellate Court that 
if the money were not paid by a certain lime the suit 
should stand dismissed with costs. The decree-holders 
I did not pay the additional sum of Rs. 500 and they 
applied to the first Court for a refund of the Rs. 7,000 
which they had paid. Held, the decree-holder was 
entitled to refund of the deposit. (76 P. R. 1902 Dist.) 
KMartineau, J.') DiwaN CHAND 2 /. HlRA NaND 

78 I. C. 971 : A. I. R. 1925 Lah. 177. 

3- 144— Restitution against bona fide auction- 
purchaser cannot be obtained. 

R^titution cannot be obtained as against a bona fide 
auction-purchaser at an auction-sale held by a Court 
which has jurisdiction to hold the same. (14 Cal. 18 • 

10 All. 166 ; 38 All. 240 , Ref.) {Moti Sagar, /.) 

Mt. asghari Begum irshad-ud-din. 

_79 L C. 57 : A. I. R. 1926 lah. 176. 

3. 144— Restitution——Powers of Court, 

The power of a Court to grant restitution is not con¬ 
fined to cases covered by S. 144 but may be extended 
to other cases under S. 151 read along with S. 144 . 
^Campbell, J.) GaNGA Ram v. NaTHA RaM. 

A. I. R. 1924 lah. 683. 

S. 144 — Restitution — Execution sale — Rever^ 
sal of decree—Expenses of sale—Right to refund. 

^ In. execution of a decree for money moveable and 
imnvoveable properties of defendant were attached and 
sold. The defendant appealed and the decree was 
reversed. He then applied for restitution and the 
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properties which had been purcha'^ed by the decree- 
holders themselves were restored and sale proceeds of 
properties which had been purchased by third parties 
refunded. The defendant now applied for mesne profits 
and interest for the period during which the properties 
and sale proceeds remained in the possession of the 
plaintiffs and iisked for the refund of the commission 
paid to the auctioneer. //clii. that the defendant 
was entitled to restitution of mesne profits, inteiest and 
commission paid to the auctioneer. (^A/oit Stifar. J.^ 
RaLVA blNOH TUNIA Mai.. 6 L. L. J. 142 : 

80 I. C. 316 : A. I R. 1924 Lah. 486. 

'S. 144 _ Limitation St irts from reversal and 

not con/irmali 'H of th'^ reversal- 

An application under S. 14 ^ Code, for 

ineMie profits is not one for execution, and as soon as 
the decree is reversetl a right to apply for mesne pro¬ 
fits accrues. {Martinean, J.) CH\NDA SINGH V. 
DISHEN SixVGH. 5 L. L. J. 349 ; 76 I C. 701 : 

A. I. R. 1^)24 Lah. 166 

-S. \\^.^Non'applicability t >^Acts done prior 

to decree. 

The o[}ject of S. 144 . C.P. Code- is that anything done 
in execution of a decree reversetl on appeal, should, as 
far as possible, be undone : and that fi>e party who 
has been finally victorious should he placed in the 
position wliich he would have occupied, if the 
erroneous decree had not been made. The section 
does not cover relief in respect of acts fl,:>ne before 
the decree and not under the decree. (^Shadi Laf 
C. /.) C:hHABEK vSiNGH v. RAUHU RAM. 

68 I. 0. 307 : 4 L.L. J. 333. 

■ —S. 144 — Purchaser parly to stilt hut getting 
no hen. fit under decree—Decree reversed on appeal— 
Sale should he set aside. 

A Imna fi ie purchaser, who is not a party to the suit 
or proceeding in which the auction sale is held*is enti* 
tied to hold tlie property even though the 'decree or 
order in execution of which the auction sale is held is 
subsennently reversed or set asivle. liut tire protection 
which is given to a hona fide purclia^er should not be 
extended to a defendant or a party to the suit even 
though he gets no benefit directly under the decree ; in 
other words, it is only a hona fide purchaser who is 
not a party to the suit or proceeding that is entitled to 
keep tlie property purchased by him. In all other 
cases the purchase is liable to be defeated on the rever¬ 
sal of the decree in execution of which the sale is 
effected, jo .Ml. ib 6 (P. C.) Rel. on. 

Per {yj/lacc ,/.—This salutary principle of restitu¬ 
tion should be enforced as the rule, and exceptions to 
that rule should be allowed only so far as authority by 
which we are bound, has allowed them. (^O.'vadoss and 
PVallace, //.) VaVANAN v. CHEi riAPPA CHETTI. 

49 M. L. J. 4 >2 : 48 Mad. 767 : 
22 L. W. 439 1 A, r. R 1928 Mad. 78. 

I-S. 144— Afortgage decree — Increase of mort¬ 

gage money on appeal—Rights of person in possession 
May be substituted for profits — Interest. 

Interest at a sufficient rate may be substituted for the 
profits, which the person in possession under a mortgage 
decree which was subsequently varied enjoyed dur¬ 
ing the period between his execution of the first Court's 
decree and his giving notice that he had deposited the 
additional amount, 8 L. W. 170 Foil. In a suit for 
redemption of a Kanom the defend.ants are not enti¬ 
tled to recover possession from the plaintiff which he 
had taken in pursuance of the decree of the trial Court 
simply because the amount of compensation for im¬ 
provements was increased on appeal. 13 I.. W. 449 ; 
44 M. 961 Relied on. (^Spencer and Krishnan^ J/-) 

Neelakandan Nambudri z». Vasudevan. 
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. U : I ' • 

45 M. L. J 323 :18 L. W. 30 : (1923) M. W. N. 508 ♦ 

83 M.L.T. 45 (H.C.) : 73 I.C. 1041 *• 

A I. E. 1924 Mad. 8 ?! 

- Ss. 144 and 151 — Execution sale — Distribu- 

tion of proceeds among several decree-holders rattably 
—Sale subsequently set aside—No right to refund of 
the purchase-money. 

In execution of a decree certain properties were 
attached, brought to sale and purchased by the ap¬ 
pellants who were strangers to the decree. The pro¬ 
ceeds of the sale were rateably distributed among the 
respondenrs who were creditors holding decrees against 
the same judgment-debtor. Subsequently certain 
claimants who had unsuccessfully intervened in the 
execution proceedings obtained a decree in a claim 
suit that the properties belonged to a trust and there¬ 
fore not liable to sale in execution of the decree and 
recovered possession of the properties with mesne 
profits from the appellants. The appellant thereupon 
applied for refund of the purchaser-money which had 
be-ju distributed rateably among the various decree- 
holders. Heldy neither S. 144 nor S. 151 of the C. P. 
Code authorised the Court to order the refund sought by 
the appellants and their application was unsustainable. 

?4 I C 384 dist. (^Ayling, O.C.J.and Venkatasubba Rao 
J.) 1< \JA Rao V. ananthanarayanan Chetty, 

42 M L. J. 398 : 15 L. W. 303 : (1922) M. W. N. 2^5 : 

67 I. C. 369 : A. I. B 1922 Mad. 228. 

——-— S. 144 —Rateable distribution. 

Where an order for rateable distribution was reversed 
on appeal no order for restitution of money distributed 
can be granted. {.Ayling and Venkatasubba Rao^ //.) 
Varada Ram Svvami v. Venkataratnam. 

42 M. L. J. 473 : 15 L. W. 421 : 67 I. C. 546 : 

(1922) M. W. N. 184 : 30 M. L. T. 178 : 

A. I. E, 1922 Mad. 99. 

-S. 144 —Execution sale—Subsequent reduc' 

tion of decree amount—Effect of. 

The su n due to a decree-holder under the decree of 
the first Court was Rs, 7 . 695 . In execution of the 
decree, 19 items of property were .<old for Rs. 10,357 
in all. Five items of the property were purchased by 
the decree holder himself. Subsequent to the execu¬ 
tion sale the appellate Court modified the decree by 
reducing the amount to Rs. 7.495* Thereupon the 
judgment-debtor applied for restitution by redelivery 
of the five items purchased by the decrSe-holder, It 
w’as found that the sale of every item including the 
last was necessary to realise the amount of the appel¬ 
late decree, though if the properties had been sold in 
a different order and the five items had been reserv¬ 
ed lo he sold last, their sale would have been unneces¬ 
sary to re.alise the amount of decree on appeal. Held^ 
that there had been no case made out for restitution, 
as the position of the judgment-debtor as regards the 
sale of the five items was in no way affected by the 
variation in the decree- Such prejudice as the judg¬ 
ment debtor had suffered was due not to the variadon 
in the decree, but to the terms in the order in execution 
regulating the order in which the iteths were to be sold. 
i^Ayling and Venkatasubba RaOy //•') SUNDATCX 

Rama REDDi v. Enuga Raghava Reddi. 

42 M. L. J. 315 : (1922) M. W. K. 141: 
68 r. C. 516 : 16 L. W- 355 : A. I. B. 1922 ICaa. 96,’ 

-S. \\\—‘Applicability of—Restitution—Costs 

of separate proceedings—Direction for re-paymeni, 

S. 144 , C. P. Code, is not confined to cases wh 6 re 
restitution is claimed on the reversal of the decree ifi 

first or second appeal. Provided the decree'is varied ot 

reversed, the section applies, however, the r^ertal ot 
variance has been effected. Where an order of dbale^ 
ment of the lower Court was set airide In separa,te 

• , ■. ll T,' • 
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proceedings the High Court and not on appeal, the 
lower Court has power to order restitution of costs paid 
to the representatives of the original plaintiff though 
such representative was not a party to the suit. 

J' Veukatasubba Rao, J.) 

Sjtalakshmamm.al V. Krishnaswami Iyer. 

(1922) M. W. N. 186: 65 I. C. 797 : 
16 L. W. 587 : A. I. R. 1922 Mad. 70 (2). 
-—S. 144—“ Court of first instance ”— Mean¬ 
ing of. 

The * Court of first ’ instance referred to in S. 144 of 
the Code is the Court which passed the decree or the 
Court to which the proceedings are transferred, if the 
•other Court ceases to exist. {^Abdur Rahim and Old- 
fieldy JJ.) LaKSHMANH GOUNDEN V. SUBRAMANIA 
AIYAR. 61 I. C. 962 : 13 L W. 67. 

' —S. 144—‘ Decree * includes ‘ order 

The word “ decree ” in S. 144 covers an “ order ’ 
and the word “ Court ” in the said section includes 
Courts of every grade. (40 Mad. 299 ; 43 Mad. 235 : 
1922 P, C. 269 , Foil.) (^Prideaux and Kinkhcdcy 
A. /. Cs.) RamJI V. ZIBLAJI. 20 N. L. R. 93 : 

7 N. L. J. 130: 80 I. C. 49 : A, I. R, 1924 Nag, 268 : 

--S. 144— Order of remand — Order for Mesne 

Profits is not a consequetttial one. 

An order placing a party in possession may be pro¬ 
perly consequential on an order of remand. But an 
order awarding mesne pro 6 ts is not a proper conse¬ 
quence of an order of remand if the question, j 
whether the party who has been in possession under j 
the decree which the order of remand has reversed 
was rightly in possession or w'as a trespasser is still 
sub iudice. An application for mesne profits would then 
be premature the limitation for mesne profits will start 
only when the possession is decided to be wrongful. 
{Macnairy A. J. C.) SONBA v. PaRASHARAM. 

18 N. L. R, 200 : A. I. R. 1923 Nag. 101 (1). 

■ -S. 144— Scope, 

Suit for restitution can be converted into an applica¬ 
tion. (^PHdeauxy A. J. C.) JAMAN LaL v. RaGHO. 

67 I. C. 319 : A. I. R. 1922 Nag. 198. 
■Ss. 144 and 151— Inherent power — If restitu¬ 
tion exists. 

Where a judgment-debtor is dispossessed under 
wrong order of Court subsequently set aside, it is the 
duty of Court to restore him to possession. (AT otwal, 
A. J. C.) SHRIKISAN V. SUNDARBAI. 

64 I. C, 782 : 18 N, L. R. 24 : A. I. R. 1922 Nag. 82. 

■ —S. 144—Application for compensation under 
S. 144 by judgment-debtor was dismissed, held that the 
question relates to execution, discharge or satisfaction 
of decree, and so the Court fee payable on memoran¬ 
dum of first appeal is 8 annas. {^Drake Brockman^ 
y. C.) GaBBA V. KaNKHEDILAL. 13 N. I,. R. 15: 

67 I. C. 225 : A. I. R. 1922 Nag. 62. 
-S. 144 —Application for restitution uttder the 
section^ whither an application for execution of the 
decree: 

An application under S. 144 of the Code of 
OVil Procedure is an application for execution of a 
decree passed in an appeal When that decree varies or 
reverses the decree of the Court of first instance, it 
being in substance an application made for seeking 
the aid. of the Court in working out the final decree. 
\Jfdsdn and'Razuy J J.') SaNT SahI z*. CHHUTaI. 
KurmI. 3 0. W. N. 65. 

'S. \AA^Execution under mistake—Court can 

sit right ihe'wrang. 

^ The plaintiff decree-holder not having complied with 
the decred under which he whs to make a deposit with¬ 
in a‘fortnight and the Coiitt under the misapprehen- 
that he had made the deposit granted him relief 1 

r'O •«6>5qr|.: r.j ' • -.1 

Q. D.—VOL. 1—62 
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to which he was not entitled. Held it is folly \srithin 
the Court’s power to put right the wrong which had 
been done. S. 144 does not apply to a case where the 
original decree holds good ; but what was reversed 
here is an order, not the decree granting the plaintiff 
decree-holder execution under the erroneous impres¬ 
sion that he had fulfilled the terms of the decree. 
{Daniels, J. Cf) DORl LaE v. MT. JaM.aGA. 

72 I. C. 879 : A. I. R. 1923 • ndh 16. 

-S. 144 ■ Application under Is governed by 

Limitation Act, Art. 181 . 

Das and K. Sahay, JJ .—An application for restitu¬ 
tion is governed by Art. 181 and not Art. 182 . 

Per Ross, J —There is no reason in principle why 
an application for restitution should not be treated as 
an application for execution, and therefore such an 
application is governed by Art. 182 . 24 <'*. I/. T. 467 
( 1916 ) 128 Cal. r 13 : [rgoo] 16 I. C. 238 ; [ 1912 ] r r C. 
L. J. 541 ; [ 1910 ]. Foil. {Das, Ross and K nlwant 
Sahay, JJ.) BaLMUKUND MaRWADI v. P.ASANT 

KumarI DaSI. 3 Pat. 371 : 5 P L. T 146 : 

1924 P. H. C. C. 33 : 78 i. C 200 : 

A. I. R. 192 . F. 1 (F. B.). 

-S. 144— Restitution resembles cxtiution only 

superficially—Limitation Act, Art. 182 . 

Das, J. —Execution presupposes a decree or order 
capable of being carried into effect ; revtitution pre¬ 
supposes an act of the Court, which has done an injury 
to the suitors. Execution will issue as of course ; but 
in cases not comprehended strictly within the letter of 
S. 144 of the Code, restitution is not a matter of 
course but depends upon the discretion of the Court, 
and will be ordrrred only when the justice of the case 
calls for it. The jurisdiction as to restitution bears 
only a superficial reserr\blance to the jurisrliMidh as to 
execution. The jurisdiction to order restitution is in¬ 
herent in the Court and that it flows, not from any 
power which it may have to carry into effect the 
decree or order of the Court, but from the recognition 
of the duty which it owes to the suitors to take care 
that no injury is done to them by its acts. (Das, Ross 
and Kulwant Sahay, JJ.) BaLMUKUND MaRWADI 
V. BeSANT KumaRI DaSI. 3 Pat. 371 : 

5 P. L. T. 145 : 1924 P. H. C. C. 33 : 78 I. C. 200 : 

A. I. R. 1925 Pat. 1 (F. B.). 

■ 'Sg. 144 and 151— Powers of Court to order 
restitution—I f confined to S. Inherent po7ver to 

do Justice. 

A Court interpreting a decree in a certain way gave 
possession of the property to the decree-holder. Subse- 
queintly a higher Court held the interpreiarion to be 
erroneous. Held, though the decree is not reversed 
the Court can order restitution in the inter-ssts of 
justice by virtue of its inherent powers, as its power to 
do SO is not confined to cases falling under S. 144 . 
{Das and Ross, JJ.) KaMLANATH JHA UDIT 
N’ARAIN Jha. 5 Pat. L. T. 5*^3 : 78 I, C. 310 : 

A. I. R. 1924 Pat 800. 

■■S. 144— Application for restitution — Limifa' 
tion — Art. 182 applicable. 

An application for restoration under S.‘ 144 of the 
C. P. Code is therefore governed by Art. '182 of 
schedule-1. to the Limitation Act. {Miller, J.) BaL- 
SANT KuMARI DASI v. BALMUKUND MaRWARI. 

1 P. L. R. 338 : 1923 P. H. C. C, 1 ; 2 P. 277 : 

A. I. B. 1923 Pat. 371. 

——^S. 144 —Execution sale cancelled — Proceed¬ 
ings under S 144 are not open to the auction pur¬ 
chaser. 

Where a decree was reversed on appeal and an auc¬ 
tion-sale which had taken place in execution of the 
decree was cancelled and the order cancelling the tale 
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was allowed by the auction purchaser to become final. 
Held : that the remedy of the auction'purchaser was j 
not by proceedings under S. 144 . {^Heald and Charts 

//.) Ma tok V. Maung Mo Hnaung. 

4 Bur. L, J. 58 : 3 Kang. 251 ; A.I K. 1925 Kang. 215. 

-S. 144 —Money lying in Conrt and none 

deriving benefit from it—No interest is payable. 

W here an auction-purchaser chose to leave the pur¬ 
chase money in Court on the chance that if the decree 
which was appealed against was confirmed, he would 
be able to get the property purchased by him and the 
money was lying in Court all the time and no one had 
the benefit of it. field : that when the decree had 
been reversed and the .sale cancelled, the auction pur¬ 
chaser could not clainj interest, (^ffeald and Chari, 
//.) Ma Tok v. Maung Mo Hnaung. 

3 Rang. 2ol : 4 Bur. L. J. 58; A.I.R. 1926 Kang. 215. 

-S.144- -Kestitution as against auction-pitr- 

rhasei - Sale not bona fide. 

While as against a decree-holder who is himself the 
auction-purchaser a sale can beset aside and restitu¬ 
tion made, an innocent purchaser through Court can¬ 
not ordinarily be so disturbed. But where a stranger 
purchaser declined to join as defendant in a suit against 
decree holder to set aside the sale though expressly in¬ 
vited and was therefore absent in the suit by the ap¬ 
pellant. field, that ne was a representative of decree- 
holder to that extent that he had notice of the claim 
and therefore restitution should be granted even as 
against him. 29 Bom. 435 (F. B.), Dist. {Ken?iedy, J. 
C. and Madgavkar, A. J. C.) JaMNOMAL GURDI- 
NOMAL V. GoPAL IMS. 17 S. L. R. 73 : 60 I. C. 1002: 

A. I. B. 1924 Sind 101. 

— S. 145 —Court cannot call on Supurtdar to 
produce property in a different suit 

A Court cannot call on supurtdar to produce pro¬ 
perty in a suit in which he was not appointed supurt¬ 
dar. {Daniels, J.) ( HHUTTAN 7'. JWALA PRASAD. 

73 I. C. 602 : A. I. R. 1924 All. 64. 

-S. 145 —Surety for production of judgment' . 

debtor—f mprisonment of Judgment'debtor—Failure to 
produce—Surety is li tble. 

Where a surety for production of a judgment- 
debtor, failed to produce him, owing to the imprison¬ 
ment of the latter in a criminal case, and the surety 
knew of the pending criminal case against the judg¬ 
ment-debtor, held that the surety could not be dis¬ 
charged from the obligations under the surety bond. 
{Fyvesand Gokul Piasad, JJ.') RaMESWAR DaS v. 
Sri LaL, 19 A. L. J. 968 : 44 A. 174 : 65 I. C. 376 : 

A. 1. R. 1922 All. 390. 

' — S. 146 —Discretion to refuse execution. 

The Court has a discretion to refuse execution 
against the surety. {MacUod, C,/.) ABDUL HuSSElN 

V, Mistky & CO. 23 Bom. L. R. 1263 ; 64 I. C. 648 : 

46 Bom. 702 : A. I. R. 1922 Bom. 340. 

-S. 148 —Forfeiture of security to be applied 

in satis faction of the decree. 

Where the security offered by a surety for the judg¬ 
ment-debtor, for his appearance or for filing an insol¬ 
vency petition, is forfeited owing to failure of the 
surety to produce the judgment-debtor, the sum so for¬ 
feited will be applied in satisfaction of the decree. 
(^Teunon and Newbould, //.) SURENDRA NaTH 

Ghosh v. Keshab Lal Ghosh. 59 I. C. 778 : 

26 C. W. N. 36. 
146—Obiter —Surety is Party ■within S. 47 
and can raise a plea of fraud in executing Court — 
C. P. Codct S. 47 , 

A surety by virtue of S. 145 is a party within the 
meaning of S. 47 and a plea of fraud can be raised 
before the execution Court by him. {Zafar Ali, J.') 
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Kanshi Ram v. Firm Prabh dial. 

7 Lah. L. J. 457 : A I. R. 1925 £ah. 618. 
-S 146— Surety is discharged if Deerec'/iolder- 

executes deeree contrary to his agreement. 

Where the consideration for the surety’s promise is- 
the forbearance to sue or to continue legal proceedings, 
against the principal debtor all stipulations on the 
subject which constitute part of such consideration 
must be strictly complied with or the surety will not 
be bound, and total failure of the consideration for the- 
surety's promise of guarantee will discharge him. 
{Martineau, J.) GURANDITTA v. FIRM GURDASMAL 

7 Lah. L. J. 343 ; A. X* R. 192? Lah. 552^ 

-S. 146— Surety becomes party only on applica- 

tion against him. 

Until an application is made for execution against 
the surety he does not become a party to the execution 
proceedings. y.) GURANDITTA T' FIRM 

GurdaSMAL. 7 Lah. L.J. 343 : A.I.R. 1925 Lah. 662. 

-8. 146—Sapurd dar not producing moveable- 

property attached and made over to him^—Executing 
Court can attach his Property. 

Certain articles belonging to a judgment-debtor were- 
attached and made over to the SaPuridar on his- 
giving the undertaking in writing that he would produce 
the articles when required to do so by the Executing; 
Court or would pay the value thereof. He failed to- 
produce some of those articles, ffeld-. that the Exe¬ 
cuting Court could order the attachment of his pro¬ 
perty to recover the value thereof. 16 N. L. R. 178 ^ 
Diss; 39 M. L. J. 472 , Dist. i^Zafar Ali^ /.) NAZIR 

Ahmad v. Bakhshi Ram. 86 I. C. 173 ; 

A. I. B. 1926 Lah. 412. 

-S. 145— Surety undertaking to pay decree 

amount if judgment-debtor fails to apply for insolvency 
within certain time or if surety fails to Produce judg¬ 
ment debtors in Court when ordered to do so — Judg¬ 
ment-debtor applying for insolvetuy within time alone, 
will not release surety who must also Produce iudg 
ment-debtor in Court, but decree cantu t be executed 
against him unless he was first ordered to produce 
J udgmcnt'dcbtor in Court and made default. 

The surety for a judgment-debtor who was arrested 
in execution of a decree and brought before the Court, 
and released on giving security, took upon himself the 
burden of paying the decretal amount if the judgment- 
debtor did not make an application for insolvency 
within one month or if the surety failed to produce 
him in Court when required to do so. Held that the 
mere fact that the judgment-debtor filed an applica¬ 
tion for insolvency within time did not release the 
surety from liability but that he was al.so bound to> 
produce the judgment-debtor in Court when required 
to do so. Held further that the surety must be order¬ 
ed to produce the judgment debtor in Court first, and 
only on his default, he would become liable under the 
bond and the decree could be ordered to be executed! 
against him. {A/oti Sagar,J,^ DHARAM SlNGH <'»< 
Nand Singh. 78 I. c. 447 : A. I. R. 1926 Lah. 170- 

-Ss. 146, 55 (4) and 0.21, R. ^0~~Surety for 

I judgment-debtor — Insolvency — Non-appearance of 
judgmesit-debtor—Liability of surety. 

When a Judgment-debtor was arrested in execution 
of his decree the respondent stood surely for him atjd 
executed a bond undertaking liability for the decretal 
amount in case the judgment-debtor failed to appear 
in Court on any hearing till the final decision of the 
Case. On the date of the hearing tne judgment-debtor 
appeared and expressed his intention of applying to 
be declared an insolvent. The hearing was adjounte^ 
and no fresh security was taken* nor was the surety 
released. The Judgment-debtor fail^ to appear on 
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the adjourned hearing and the decree-holder applied 
to realise the decree amount by attachment of the 
sureties* properties, fields that the surety was liable 
in execution under S. 145 , C. P. C and that his proper¬ 
ties could be attached and sold for the decree-debt. 

Sagar^ /.) FIRM OF Shiv Dayal Ram Dit- 
TA Mal V. Mahomed khan. 6 Lah. L. J. 200 : 

80 I. C. 700 : A. I. R. 1924 Lah. 490. 

' — —Ss. 145 and 0. 21, R. 40— Judgment-debtor 

released on giving surety for appearance—Failure to 
produce debtor — Effect. 

Where sureties agreed to produce the judgment 
debter but did not produce, without further notice 
they can be made liable on their bonds for their 
failure. {Spencer and Devadoss, JJ,') NaGIER z/. 
KrISHNAN ChETTIAR. (1923) M. W. N. 770 : 

75 I, C. 830 : A. I. R. 1924 Mad. 241. 

■■—S. 145— Principal and surety—Debt extin¬ 
guished by merger—Surety not liable 

The liability of a surety for a debt ceases to exist 
when his principal’s debt is extinguished by an act 
which causes the merger of the estate of the debtoi 
and the creditor. 

The plaintiffs obtained a decree for mesne profits 
against a person and the defendant stood surety for 
him under an order for stay of execution pending a 
Second Appeal against the decree. The judgment- 
debtor died and his estate became vested in the plaint¬ 
iffs. On an application by plaintiffs to recover the 
amount from the surety, held^ under the circumstances 
the plaintiffs were not entitled to recover. It does not 
make any difference that the surety bond in the case 
was executed to the Court under S. 145 of the Civil 
Procedure Code as the Court holds the security only 
for the benefit of the decree-holder. {Spencer and Ven- 
katasubba Rao^ //.) JekkaNNU SamI AIYAK v, 
RaMSWAMI Chettiar. 44 M. L. J. 171 : 

17 1. W. 473 : 72 I. C. 194 : (1923) M. W. N. 253 : 

A. I B. 1923 Mad. 340. 

"“7®* —Decree should tiot be executed against 
surety where he has substantially complied zvith his 
liability though lie has produced the iudgmenl’debtor 
somewhat late. 

Where sureties have substantially complied with 
their liabilities and have, though somewhat late, pro¬ 
duced the judgment-debtor, the extreme step of exe¬ 
cuting the decree against their property must not be 
taken. {Duckworth and Godfreyy JJ.) TaN KIN 
Sham v. V. CHI Si. 2 Rang 567 : 84 I. C 998 : 

A. I R. 1925 Rang. 135 (2). 

——r-^S, 145— Previous notice to surety is essential 

before attachment of his property. 

Attachment, on the property of a judgment-debtor’s 
surety without previous notice to the surety calling 
upon him to show cause is ultta vires. {Duckworth 
and Godfreyy JJ.') TAN KiN SHaN v. V. ChI Si. 

2 Rang 567: 84 I.C. 998: A. I. R. 1925 Bang. 133 (2). 

, I —S. 145— Surety for production of the Judg- 
mcftt-debtor^Affidavit of illness — Palse—Subsequent 
^oduction of ludgment debtor. 

A surety for the production of the judgmentrdebtor 
obtained more time from the Court on the allegation 
made in his affidavit that the judgment-debtor was 
iai4 up with fever, The court adjourned the case to 
Another date when the judgmentrdebtor duly appeared. 
The decree-holder filed an affidavit challenging the 
correctness of tjie affidavit filed by the surety with re¬ 
gard to the judgment-debtor’s illness on the former 
occ^sjpn. r that, the terms of the surety bond 

h^^bepntcpmpUed withjan^ (if the surety’s affidavit 
(pise thatiinpy grpupd:Tfor separate proceed¬ 
ings against the surety. C^oung, J.'f Ma Ta Din v. U. 


K. ShivaLkaR. 3 Bur. L. J. 99: 

A. I. R. 1924 Rang. 347. 

-S. 145— Surety's inability owing to judgment- 

debtor being in jail—Surety not liable. 

Where the judgment-debtor is convicted and is in 
jail and hence cannot be produced as agreed in the su¬ 
rety bond the sureties cannot be directed to pay the 
agreed amount. 21 Mad. 637 ; 41 Cal. 50 , Foil ; 3 Bur. 

L. T. 141 , Diss. {Mac Coif A. J. C.) MaUNG KYWE 

and ANOTHER z'. Maung San Tin. 

1 Bur. L. J. 236: 70 I. C. 870: 4 D. B. R. 99: 

A. I. R. 1923 Rang. 26. 

-S. 145— Suret} for Recewer — Liability. 

Under S. 145 of the Code, a surety for a Receiver 
can be asked to pay the sum which he has bound him¬ 
self to pay. {Twomeyy C. J. and Robinson. J.^ MaUNO 
Po THEIN V. Ma WaING. 10 L. B. R. 236 : 

59 I. C. 844 : iSBvr. L. T. 91. 

- S. 145— Procedure — If applicable to surety 

under Guardians and Wards Act — Remedy. 

The procedure laid down under S. 145 , C.P. Code, is 
not applicable to the case of a surety under the Guar¬ 
dians and Wards Act. The only remedy against him is 
by way of suit under S. 35 of the G and W Act. 
{Kennedyy J, C. and Rupchand Bilaram. A. J. C.)* 
KHUSHIRAM TeJBHANDAS z . JHALIBAI. 89 I. C. 342. 

-—^S. 145— Surety under adjustment. 

A surety under an adjustment of an application for 
execution of award filed previously in Court can be pro¬ 
ceeded against in execution under S. 145 . {Kennedy.. 
J. C. and Madgavkar. A. J. Cl) RaMSINGH JeTH- 
SINGH V. Rewachand Kewalram. 

17 S. L. R. 257: 83 I. C. 870 : A. I. R. 1926 Sind 25. 
-^—S. 146— Claiming under — Meaning of trans¬ 
feree of property covered by decree—If can execute. 

The words “claiming under” in S, 146 are wide 
enough to cover even cases of devolution mentioned in 
O. 22 , R. 10 . A transferee of property covered in a 
decree can execute the decree though the decree itself 
is not transferred to him. {Oldfield and Devadass. J/.)- 
MaNNEM SeSHADRI REDDI V. PUTTA VENKATA 
Reddy. 19 L W. 610: 76 I. C. 809: 

A. I. R. 1924 Mad. 709. 


-S. 146 and 0. 21, R. Right to apply — 

Private Purchaser after Court-auction—Dismissal of 
application by Judgment-debtor — Appeal, if can be 
continued by private purchaser. 


A private purchaser of properties after a Court sale 
cannot apply under O. 21 , R. 89 , C. P. Code to set 
aside the execution sale. 44 M. 554 F. B., Ref. Where 
the judgment-debtor had appealed against an order 
under O. 21 , R. 89 , C. P. Code refusing to set aside the^ 
execution sale and he withdrew'his appeal, it is not 
open to the private purchaser to apply to continue the- 
appeal in the place of judgment-debtor. 41 M. 510 , 
Ref. {Phillips, J.) VeNKATESA AIYAR v. VENKAT- 
RAMA AiyaR. (1924) M. W. N. 62: 

A. I. R . 1924 Mad. 470. 

-“S‘a. 146 and 50 and 0. 9, R. 13 — Legal repre- 

sentatiz'e not actually brought on record can apply 
under O. 9 , R. 13 . 

An application under O. 9 , R. 13 is not exempted 
from the general provision relating to procedure con¬ 
tained in S. 146 . A legal jeoresentHtive can therefore 
file an applicatio,n to set aside an ex Parte decree before 
he is actually brought on the record. {^Dalal. J. C.)- 
Mt. DEOki>. Jugal Kishore. 27 0 . c. 299 : 

86 I. C. 629: A. I. B. 1925 Oudh 370. 
" — S. 146 — Time fixed by compromise decree — 

C ourt cannot extend.. 

Where a coniprornise decree fixes the time for tho 
doing of an act and do^ not provide that the act is to be- 
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done with the assistance of the Court, the Court can¬ 
not extend the time on any ground, legal or equitable. 

y. C.) ILAHI KaZAKHAN v. MT. TaIBA 

Beg AM. 66 I. C. 273 (1) ; 9 0. L. J. 63: 

A. I. R. 1922 Oiidh 145 {!.) 

-S. 146— Transferee nf decree—Right to apply 

for execution—Recognitiosi l>y Court—Is necessary. 

I ransfer of property during pendency of a suit will 
not entitle the purchaser to apply for the execution of 
the decree unless he has taken steps to have his name 
substituted in the suit in the place of his vendor 

Ad,uni and Bucknilf JJ.) THAKURI GOPE V. MALIC 
MOI HI.AV.AR. 1922 P. H. C. C. 256 : 69 I. C. 959 : 

^ 3 Pat. X. T. 625 : A. L R. 1922 Pat-563. 
S. ortgage decree—Prelitniftary decree 

for foreclosure—Extension of time. 

It isopen to the Court under S. 148 , C. P. Code to- 
extend the time fixed for payment by a preliminary 
decree for foreclosure in a mortgage suit. \lValsh, A. 
C. J. and Ry-oes, /.) HaI.GOBIND v. SHEOKUMAR, 

L. R. 5 A. 545 : 22 A. L. J. 791: 82 I. C. 184: 

46 All. 864: A. I. R. 1924 All. 818 (2). 

--— S. 148 — Time fixed by decree for payment of 

Court-fee cannot be extended. 

Where time has been fixed by a decree of Court for 
payment of Court-fee, the Court has no jurisdiction to 
amend the decree so as to enlarge the time for payment. 
S. 148 , C. F. Code is inapplicable to cases where time 
has been fixed by a decree of Court. 33 A. 582 : 40 A. 
3791 39 876 , Kef. {Chose and Panton, J J.') NawaB 

khazeh HaBIBULLA V. GOLA ASMOTER khatun- 
37 C. X. J. 395r 27 C. W. N. 720: 74 I C. 575: 

A. I. R. 1923 Cal. 612. 

-Ss. 148 and 149— Extension of time — Reiec. 

tion of plaint — Restoration. 

Once an order rejecting a plaint is set aside in review 
the C'ourt has full power, under Ss 142 and 148 of the 
C. F. (’ode, to extend the time for payment of the 
deficit C'oi.rt fee and the plaint having been originally 
filed within the period of limitation the suit was not 
barred. J.) SURENDRA PRASAD LaHIRI 

V. Attabuddin Ahmed. 26 c. W. N. 391 : 

69 I. C. 43: A. I. R. 1922 Cal. 234. 
S. 148 —Time fixed by decree of first Court — 
Confirmation on appeal—Time runs from date of App¬ 
ellate decree. 

When time is fixed by the lower Court for payment 
of money and the decree of that Court is confirmed on 
appeal, the time for payment runs from the date of the 
decree of the Appellate Court, although the latter 
decree does not expressly provide the time for payment 
and it should be calculated from the date of the appel¬ 
late decree. {Afookeriee and Panton, J/.') RaJa Sha* 
SHIKANTA V. RaJA SaRAT CHANDRA. 

70 r. C. 6 : 34 C- L. J. 415. 
^— S. 148 —No applicability to--Pre-emption suit. 

S. 148 , C. P. Code, doe.« not apply to pre-emption 
suits. iBroadruay,/.) Khan MuhaMMAD z/. AH- 
^*AN. 73 I. C. 891 ; A, I R. 1924 Lah. 359. 

- -S. 148 - Setting aside ex parte deeree--Exten¬ 
sion of time to pay money can be given 

Where an application to set aside an ex parte 
decree has been allowed conditionally on payment of 
a sum of money by a certain date, the Court has power 
to extend the time. {^Campbell, J.) THE FIRM 
OOBIND SaHAI RUP LaL V. GURDAS MaL. 

73 I. C. 648 (1) : A. I. R. 1924 Lah. 222 

■ -Ss. 148 and 149— Conditional decree—Time 

fixed by, cannot be extended. 

When the Court has made a decree in plainti^'s 
favour conditional on his paying an extra Court fee 
within a specific period and had decreed that if this 
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extra Court-fee was not paid the suit was to stand dis* 
missed, Neld, that once the term of deposit had been 
embodied in the decree the Court itself, even if Jf 
desired, had no jurisdiction to alter its own direction 
save on an application for review of judgment. (Scoti 
Smith, /.) UIWAN CHAND V. RaM LaBBAYa 

73 I. C. 922 : A. I. R. 1923 Xah. 372 
-S. 148— Pre-emption decree—Section not ap¬ 
plicable—Order extending time,is open to revision. 

It is not competent to a Court to extend the time 
fixed in pre-emption decree for payment of purchase 
money. 35 A. 582 Followed. An order of the Court 
extending the time under S, 148 , C. P. Code, is not a 
decree and is not appealable as such But the party 
aggrieved by the order can apply in revision. {^Scott' 
Smith. J.') LaBH SINGH v. GaNPAT. 

71 I. C. 35 : A. I. R. 1923 Xah. 162. 
-S. 148— Extension of time for Paying addi¬ 
tional Conrt-fee after return of plaint is ordered, /> 
without jurisdiction. 

After the Court has ordered a return of plaint for 
presentation to proper Court on payment of additional 
Court fee, it cannot review its order and extend time 
previously fixed for payment of Court*fee. (Odgers 

/.) K, RAMACHANDRAYYA V. V. Venkatratnam* 

22 X. W. 582 ; (1925) M. W. N. 804 • 
A. I. R. 1926 Mad. 133 (2). 

-S. 148— Court can extend time for Payment of 

money antecedent to the passing of decree under the 
section. 

S. 148 applies to proceedings antecedent to the pass* 
ing of a decree. Where the Appellate Court passed 
an order for restoration of a suit which was dismissed 
for default by the Trial Court, on the plaintififs paying 
a sura of money within a time fixed by it and where 
the Trial Court refused to accept the sura a day later 
on the ground that the money was paid after the time 
fixed for payment. Held, that the Court has jurisdic¬ 
tion under S. 148 to extend time for payment in such 
cases. (Case-law discussed.) {/finkAede, A./. C.') 
BulaKI CHAND t. AmIK Ali. 21 N. L. R. Ill : 

A. I. R. 1926 Nag. 44. 

-S, 148— Mortgagee applying for final decree 

for foreclosure ktunviug mortgagors attempt to raise 
decretal money—Time should be extended. 

Where after an ex parte preliminary decree for fore¬ 
closure was passed and the mortgagor in pursuance 
thereof attempted to raise money to pay off the sum 
but mortgagee applied for final decree immediately he 
was so entitled. 

Held, that extension should be granted to mort¬ 
gagor to make the payment. t^Hallifax and KotxoaJ, 

aTz-Cs.) aman Singh v. Kunj Bkhari Lax. 

8 N. X. J. 6 : 86 I. C. 397 ; A. I. R. 1925 Nag. 268. 

■ Sb. 148 and 161— Pre-emption decree — Court 
cannot extend time fixed by, 

S. 148 . C. P. Code, does not enable a Court to.ex* 
tend time for doing ^cts allowed by a decree, 
the time allowed by a pre-emption decree, for payment 
of the sale price. 35 A. 582 : 39 M, 876 : 40 A. 579 Rel. 
{Prideaux, A. J. C.) AmbaDAS v. LaXMAN- 
19 N. L. R. 8 : 71 I. C. 401 : A. I. R, 1923 Nag. 210. 

-S. 148— 'Time fixed by decree — Court if eeth 

extend. ■' 

Where a decree fixes a certain time for payment of 
money the Court has no jurisdiction to extend the time 
under S. 148 , C. P. Code, as otherwise It would have 
the effect of altering the terms of a decree which has 
become final between the parties, {Wntir Hasan, A* 

J. c.) Tribhuwan Dit Singh v. SuraJ Bai^i. 

11 0. L. J. 119 t 78 I. 0.887: 
10 0. A. L. B. 660 : A. I. B. 1924 OndH 880. 
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- Ss. 148 and Wfi—‘Extension of time fixed by 

decree—Eevision. 

An order dismissing an application for extension of 
time fixed by a decree is open to revision. {IVazir 
Hasan^ A.J.C.) TribhuWaN Dut Singh v. SuRAJ 
Bali. 11 0 . L. J. 119 : 10 0 . & A. L. E. 650 : 

A. I. R. 1924 Oudh 330. 

' S. 148 — Applies only to proceedings prior to 
decree. 

The general provisions of S. 148 , C. P. Code, relate 
only to proceedings antecedent to the passing of a 
decree. After a final decree is passed, the time for 
payment of money cannot be extended under S. 148 , 
{Dalai, A J. C.) Ganga Ratan v. Chandika 
PRASAD. 74 I. C. 673 : 9 0. & A. L. R. 319 : 

A. I. R. 1924 Oudh 179. 

S.148 Pffiver of Court to extend time—Time 
fixed by decree. 

The Court has no power to extend the time allowed 
by a decree for the payment of money under S. 148 , 
C. P. Code. If the decree provides for the payment 
of a certain sum of money on or before a certain date 
and specifies the penalty which \\ill attach to non¬ 
payment, the enforcement of the penalty cannot be 
delayed or dispensed vvith by any order or direction 
issued in derogation of the decree. In other words, if 
it provides that the right of the decree-holder to obtain 
possession shall be extinguished, in case a certain con¬ 
dition is not carried out within a certain period that 
right becomes extinct on the failure to comply with 
that condition and cannot be revived by any subsequent 
act of the Court or party at fault. {Kanhaiya Laf 

J, c.) Badal V. Chhattar Singh. 23 0 . c. 74 : 

66 I. C. 205 ; A. I. R 1922 Oudh 131. 

-S. 148 —Date of payment of decretal amount 

fixed by consent of parties—Sale to be cancelled on pay¬ 
ment of moftey agreed^^Time is essence of the compro- 
mise and cannot be extended by the Court—Contract 
Act, S. 55 . 

Time is the essence of the agreement, when, in 
the course of proceedings by the judgment-debtor to 
set aside an execution sale, a compromise is made 
between the decree-holder and judgment-debtor that 
on payment of the judgment debt within a prescribed 
period, the sale shall stand cancelled, while upon 
failure to make such payment the sale shall stand 
confirmed. In such a case the Court has no power to 
extend the time fixed for payment. 33 C. L. J. 244 , 
Foil. {Adami and Kulwant Sahay, JJi) HaNSRAJ 
SaNGECHI V. JOGESHAR PRASAD. 6 P. L. T. 611 : 

88 I. C. 1020 : A. I. B. 1925 Pat. 691. 

■S. 148— Accepting deficit Court-fee after titne 
fi.ved is equal tp extendiitg time — C. P. Code, S. 149 . 

Where a Court accepts deficit Court fee after the 
time fixed for its payment and the plaint is registered, 
it may be inferred that the Court condones the delay 
and grants extension, as it has discretion to do under 
^ 148 or S. 149 of the C. P. Code, for, if it wanted, 
the Court might have rejected the plaint under O. 7 . 
R. II. {Dawson Miller, C. J. and Mullick, 

Raghunandan Sahay v. Ram Sundar Prasad. 

1924 P. H. C. C. 366 ; 4 P. 190 : 6 P. L. T. 4 : 

3 Pat. L. R. 22 : A. I. B. 1925 Pat. 299. ! 

■S. 148— Scope, 

S. 148 only applies to cases of acts done by a party 
under the provisions of the Code itself. {Das, /.) 
SHEIKH HaMIDUR RaHIMAN v. ShaHANAND DaS. 

80 I C. 675 : A. I. R. 1925 Pat. 163. 

^ S. 148— Time fixed for payment of costs on 

Payment of which appeal was accepted cannot be extended 
P. Code, S. 151 . 

Where the appellant failed to pay the costs on pay 
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ment of which only appeal w as to be accepted, the 
Court has no power to extend the time limited in the 
order for payment of the money either under S. 148 or 

115 . {Das, J.') Sheikh Hamidur Kahiman t/. 

SHAHANAND DAS. 80 I. C. 675 • 

A. I. R. 1925 Pat. 153 ! 

■ —S. 148— Extension of time given for payment 

of Court-fee—Expiry of time during vacation — Pay¬ 
ment on rC'ope?iing day. 

Under an order of the Appellate Court an appellant 
w'as ordered to deposit the proper Court-fee payable 
on his memorandum of appeal ^Yithin one month and, 
on default, the appeal was to stand dismissed. The 
month’s time expired during the vacation and, on the 
reopening day, the appellant could not get stamp for 
required value from the stamp vendor. So on the 
next day the appellant furnished the required stamp. 

eld, that there w’as no laches or negligence on the 
part of the appellant, that the time fixed for payment 
of the Court-fee should be extended till the date when 
It was furnished and that there was sufficient cause 
for reinstating the appeal {Miller, C.J, and Bucknill, 

J.) Amir Mandal v. Mohan Chandra Mandal 
3 Pat 337 : 80 I. C. 1030 • A.I.R. 1924 Pat. 663* 

--S. Deficiency of Court-fee—Exteiision of 

timc^Effectof, on limitation. 

Under O. 7»kR* n (^) and S. 149 the Court has 
pow er to extend time to pay the deficient Court-fee If 
the deficiency is made good within the time allowed 
the suit is not barred though limitation expired in the 
meantime. {Ryves, /. ) Ram Dial v. Sher SingH. 

L. R. 4 A. 251 : 45 A. 518 : 21 A. I. J 387 • 
,_74 I. C. 358 : A.I.R. 1923 All. 638 (1)1 

7- —Insufficient stamp- Refection of ap¬ 

peal—Reasons to be stated 

S 149 of the C. P. Code gives a Court discretion to 
extend the time for payment of Court-fees on an in¬ 
sufficiently stamped memorandum of appeal and w’here 
the Lower Court rejected an appeal simply on the 
ground that the requi.site Court-fee has not been paid' 
without calling upon the appellant to supply the 
deficiency or exercising any discretion in the matter,. 

that Its decision was unsustainable. (Rafique 
and Lindsay, //.) Jai SinGH GIR v. SitaRAM 

21 A. L. J. 333 ; I. R. 4 A. 188 : 

^ DC. 757 : A, I. R. 1923 All. 349 (1), 

... T — Deficient Court-fee made up cifte'r 

limitation—Deficiency caused unintentionally^Limi- 
tation bar excused. 

Where an appeal when filed was insufficiently stam¬ 
ped and the deficiency was made good after the expiry 
of the ^riod of Hmitation but the omission to pay the 

proper Court-fee in the firet instance w’as unintentional 
ana a bona fide mistake : 

Held, that the appeal should not be dismissed 
merely for such an omission. {Martineau, /.) Mihan 
Mal 2 /. INDAR Singh, 6 lah. L. j. 606 - 

« 1925 Lah. 2461 

&. 149 —Deliberate under-payment^ No ex¬ 
tension to be given. 

Where the omission to pay proper Court-fee way 
due not to a bona fide mistake but was deliberate time 
should not be granted under S. 149 , C. P. Code to 

^Broadway and Martineau, 
//.) Muhammad MaJidUllah Khan v. Muham¬ 
mad Hamid Ullah Khan. 69 i. c. 196 • 

_- .A. I. R. 1924 Lah 3251 

—Bona fide mistake in not paying full' 
Couri-fees-^Deficiency made good after limitation. 

Wheje full Court-fee is not paid in the first instance 
through fide mistake, but the deficiency is made 
good afterwards, the appellant is entitled to the 
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benefit of S. 149 and accordingly C'ourt can extend the 
time. (^MartttUiin and Zafar Ali, //•) MOTI KaM 
z'. Bhanu Ram. A. I. R. 1923 Lah. 629. 

-S. 149 —Deliberate under-payment—No exten¬ 
sion to be given. 

Where there is no bona fide mistake in the payment 
of a smaller ("ourt-fee and the omission is deliberate, a 
t,ourt should not extend time to pay up the deficiency. 
(Campbell, J .') RAMJI LAL SHIBBA. 

75 I. C. 667 : A. I. R. 1923 Lah. 309. 

I —S. 149— Under-valuation deliberately made — 

/Extension of time no- to be given. 

Where an appellant deliberately omits to pay the 
necessary Court fee and grossly undervalues his claim 
he is not entitled to any indulgence under S. 149 , C- 1'. 
Code. 49 I. C. 871 ; 3 I- J- 74; 44 I- C. 398 ; I Lah. 
234 Kel. (Abdul Raoof atid Harrison, J J.') TIKKAN 
Ram V. BOSa Ram. 4 U. p. L. R. (Lah.) 77 ; 

67 I. C. 106 : A. I. R. 1922 Lah. 440. 

- S. 149 —pauper appeal — Court-fee. 

Under S. 149 , on the payment of Court-fee within 
time allowed,the memorandum of appeal has the same 
force and effect as if the Court-fee had been paid in 
the first in.stance. The respondent is not entitled to 
challenge its validity on the ground of limitation. (Le 
PosUgnol and Campbell. JJ-) DlVAl> I)AS v. SUN- 
DAR Das. 3 Lah. 35 : 65 I. C. 741 : 

26 P. W. R. 1922 : A. I. R. 1922 Lah. 225. 

- S. 149 —Extension of time — Grounds. 

When the insufficiently stamped memo, of appeal is 
refiled, extension should not lie allowed as ignorance 
of law or poveily is not an adequate legal ground for 
extension. (Shadt I^af C. J. and IVtlherforce, J.^ 

Shahu V. Bakki. 67 I. C. 901 : 3 L. L. J. 237. 

_ %.W^^E,xtension of time to pay proper Court- 

/ee. 

An extension of time will not be allowed P^y 

menl of C'ourt fee for an appeal which has been insuf¬ 
ficiently stamped in the absence of satisfactory ex¬ 
planation of the niistake, if any (Seott-Sniith and 
/ones. //.) FaTTEH SlNGH v. BaBU KaO. 

67 I. C. 130 (1; : 3 L. L. J. 166. 

--S. 149— Appeal filed on insufficiently stamped 

memo .— Deficiency made ufi after hmitation — Exten¬ 
sion of time. 

Where the deficiency in stamp for a memorandum 
of appeal is pointed out to the appellant but is never¬ 
theless not made up till long after the appeal is barred 
by time he is not entitled to the benefit of S. 149 , C. 
P. Cod- . (Scott Smith. /.) WaDHAWa SINGH v. 
SUNDAR Singh. 59 I. C. 689 : 21 P. W. R. 1921. 
-Ss. 149 and 161— Time fixed by decree—No 

.extension to be given. 

Defts. judgment-debtors failed to comply with their 
contract and plaintiff decree holder got a decree for 
specific performance on condition of deposit within a 
certain period. He made the payment 4 days after, 
but before the expiry of the period allowed, he applied 
for correction of the decree by the insertion of certain 
directions as to what was to happen in the event of 
his making the deposit. The Court on 20 th March 
allowed the amendment, but in the same order stated 
that plaintiff decree-holder had failed to make the de- 
posi' and was not entitled to any extension of time. 
Two months before this order, the plaintiff <lecree- 
holder had applied for execution and was given pos¬ 
session of the property, the failure to make deposit 
not having been brought to the notice of the Court. 
The judgment-debtor in connection with proceedings 
which culminated in the order of 20 th March, applied 
to be restored to possession and her application was 
. granted. Held^ in revision, where a definite time iz fixed 
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by the decree, the Court has no power to extend it, but 
in any case no extension having been granted, plaintifif- 
decree-holder was not entitled to any relief. (Daniels 
J. C.) DORI LaL V* MT. JaMAGA. 

72 I. C. 879 : A. I. R. 1923 Oudh 16. 

-S. 149 and 0. 7, B. 11 —Deficiency of Court- 

f^g—Subsequent payment — Effect—Difference between 
suit and appeal. 

Where a plaint is filed in time but with an insufficient 
Court-fee, and the deficiency is made good under O. 7 , 
R.ii,no question of limitation arises. The law is other¬ 
wise as regards memoranda of appeal. 3 Pat. L. J. 74 
Ref. to. (Coutts and Afaepherson. JJ.') DeONATH 
Sahai V. Radha Kant Prasad. 3 Pat. L. T. 142 • 

70 I. C. 378 : A. 1. R. 1922 Pat. 56 ( 1 ). 

-S. 149— Discretion — Reasons for not filing 

the entire Court-fee must be considered before granting 
extension. 

To avail of the terms of S. 149 , the permission to 
deposit deficit Court-fee must be given after consi¬ 
dering the circumstances and reasons for not 
filing the entire Court-fee in the first instance. 
(Jwala Prasad^ /.) FORZAND ALl V. ABDOOD 

Hamid. 60 I. C. 493. 

-S. 149 —Application to sue in forma pauperis 

withdrawn — Court-f^^ paid beyond limitation—Suit 
barred. 

Where the plaintiff applied for permission to sue in 
forma pauperis but withdrew his application on the 
ground that in another Court his application to sue in 
forma pauperis with respect to a previous suit had 
been rejected and paid the requisite Court-fees beyond 
; the period of limitation, Held, his suit was barred and 
it was not a fit case for the C?ourt to exercise discre¬ 
tion under S. 149 . (Young. J.) SOOK LaL v. DaL 
ChaND. 1 Rang. 196 : 74 I. C. 835 ; 

A. I R. 1923 Rang. 266. 

-S. 149, 0. 7, R. 11— Plaint not sufficiently 

stamped—Time for paying Court-fee—Payment after 
limitation—Penoer of Court. 

Where a plaint is presented on insufficiently stamped 
paper, the Court has discretion under S. 149 and O. 7 , 

R. 11 to give the plaintiff time to make up the defi¬ 
ciency and if the deficiency is made up within the time 
granted, though after the expiry of the period of limi¬ 
tation, the suit is not barred. The exercise of the dis 
cretion cannot be challenged in revision. <lVadf 
goankar. A. J. C.) MAHOMED GaLIF V. ABDUR 

Rahim. 89 I. C. 419 : A. I. R. 1926 Nag. 156. 

-S. 150 —'Transfer of business'—Assignment 

of business within local limits of one subordinate Court 
to another by the Dt. Judge is not transfer of busi¬ 
ness—Bengal. Assam and N. lY. P. Civil Courts Act. 

S. 13 ( 2 ). 

A decree \s’as passed by the third Subordinate 
Judge’s Court in respect of a claim,the cause of action 
whereof .nrose within certain local limits Subsequent¬ 
ly the business arising within these limits was assign¬ 
ed to the fourth Subordinate Judge’s Court by the 
iJistrict Judge under Ss. 13 ( 2 ) of the Bengal and 
Assam Civil Courts Act (XII of 1887 ). that the 

fourth Subordinate Judge’s Court could not entertain 
an application to execute the decree. An “assignment” 
of business under S. 13 ( 2 ) of Act XII of 1887 is not 
the same thing as “transfer” of business within the 
meaning of S. 150 of the Civil Procedure Code. (Chat- 
teriee and Chotzner.JJf) MD. KaZEM ALI v. NIAM- 

uddin Ahmed. 26 C. W. N. 216: 

70 I. C. 210: A. I. R. 1922 Cal. 41. 

-S. 160 and 0. 39, R. 2 (%')—Jniunction^-Di%- 

Obedience-Transfer of venue—Application for eomtempt* 

The Court of M. passed an injunction order under 
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O. 39 , R. I, C. P. Code. Subsequently the local ju¬ 
risdiction as well as the suit in which the injunction 
was ordered, were both transferred to the Court of D. 
Thereupon the applicant applied to the Court of D for 
punishing the opposite party for contempt for disobey¬ 
ing the injunction. Held, that the Court of D had 
jurisdiction to entertain the application for punish¬ 
ment for alleged contempt. 26 C. W. N. 2 i 6 Diss. 
.39 M. 907 , Foil. (^Krishnan and Venkatasubba Rao, 

j /.) Mouna Gurusamy Naicker V . Sheikh 
Mahomedhu Rowthek. 43 M L j. 713 • 

(1922) M. W. N. 743 : 16 L. W. 748 : 46 M. 83 : 

86 I. C. 650 : A. I. R. 1923 Mad. 92. 
'' '"“S, 150 and 0. 6, R. 13 —Transfer of jurisdic¬ 

tion—Application to set aside ex parte decree. 

Subsequent to the passing of an ex parte decree by 
the District Munsiff’s Court, Penukonda, the proper¬ 
ties which were the subject-matter of the suit were 
binder a territorial re-distribution of jurisdiction trans¬ 
ferred to the jurisdiction of the District Munsiff’s 
Court of Anantapore. On an application made there¬ 
after in the District Munsift’s Court of Anan¬ 
tapore to set aside the ex parte decree, held, 
that Court had jurisdiction to set aside the decree 
under O. 9 , R. 13 read with S. 150 of the C. P. Code. 
The wording of O, 9 , R. 13 which declares that an 
application to set aside an ex parte decree may be 
made to the Court which passed the decree, does not 
take away the power of a Court that has territorial 
jurisdiction over the subject-matter of a suit to set 
aside an ex parte decree passed by another Court that 
originally tried the suit. 

Per Hrishnan, /.—S. 150 of the C. P. Code applies 
«iot merely to cases w'here the whole of a business 
•of a Court with reference to the whole of its juris¬ 
diction is transferrred to another Court but also to 
•cases of ihe partial territorial adjustment of jurisdic¬ 
tion and the transfer of the business with reference to 
ihat part alone to another Court. (Spencer and fCrisk- 
nan, JJ,') SrinIVASA RAO z/. HaNUMANTHA RaO 

42 M. L. J. 344 : 65 I. C 727 : 46 M. 1 • 
15 L. W. 458 : (1922) M. W. N. 349 : 

31 M. L. T. 79 : A. I. R. 1922 Mad. 10. 

■ S. 151. 

Amendment. 

Appellate Court’s Power —See C. P. Code. S 107. 

Applicability. 

Consolidation. 

Convers’on. 

Correctness of Proceedings. 

Costs. 

-Dismissal for default. 

Ends of justice. 

Enforcement of order. 

Error of law. 

Ezecut.on. 

Ez-parte decree and order. 

Expunging from record. 

Extension of time. 

Fraud. 

Injunction. 

invention of procedure. 

■Jurisdiction. 

Xim.ts of. 

Mistake 

Beceiver. 

Reconstruction of records. 

Refund. 

Remand— also O. 41 . Rr. 23 and 25 . 

Rest.'tution. 

Eestoration. 

Review, 
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Scope of. 

Stay of execution of suit. 

Substitution of parties. 

Who can invoke. 

- —See also C. P. CODE, Ss. 107 , 148 , 

152 and 153 . 

Amendment. 

-- ~ S. 151— Amendment—Inherent perwer of Cottrt 

—Variance between judgment and decree — Prelimi¬ 
nary decree not in accordance with judgmetit—Retnedy 
(•f aggrieved party—Power of Court. 

Where the judgment of the Court contained an ex¬ 
press direction that there was to be a preliminary 
decree for sale, the decree that was actually drawn up 
was a decree for foreclosure' The notices issued to 
the defendants (mortgagors) were notices to .show 
cause why a final decree for sale should not be passed. 
Finally an ex parte final decree for foreclosure was 
passed. The defendants subsequently applied to set 
aside the ex parte final decree on the ground that the 
notices had not been served and that the preliminary 
decree for foreclosure not being in accordance with 
the judgment, all subsequent proceedings were void 
The Court below rejected the application. Held on 
appeal, that the applicants (defendants) had no proper 
notice of the proceedings for drawing up the final 
decree inasmuch as the notices were misleading 
documents having no relevance to the real proceeding 
which were contemplated and having no reference to 
the order eventually passed. The preliminary decree 
for foreclosure was not in accordance with the judg¬ 
ment and the mistake being due to an error on the 

officers of the Court must be rectified by 
the High Court in the exercise of its inherent jurisdic¬ 
tion. There can be no estoppel against a litigant 
arising out of the wrongful acts of the Court, permitted 
or performed by its own officials. (tValsk, A J C ami 
Ryves, /,) Balgobind V. Sheo Kumar. 

22 A. 1 . jr. 791 : X. R. 5 A. 545 : 82 I. C. 184 • 

I- 1924 All. 818 (2). 

S. 151— Amendment—Clerical error — Court 
can correct. 

Where a purely clerical error is brought to the 
notice of a High Court when it is seized of the matter 
a Court of appeal it can correct the error. (Mears, 

y.) IQBAL Haidar Khan z/. 
Wasi Fatima Bibi. 46 A. 53 : X. R. 3 A. 597 • 

^ 74 I. C. 1004 : A. I. R. 1923 All. 358. 

--S. Amendment of decree—Variance with 

juagment—jRefusal to award — Interference. 

Where a decree is at variance with the judgment a 
refusal to amend the same and bring the same into 
conformity with each other is a refusal to exercise a 
prisdiction vested by law and can be interfered with 
in revision. {Suhraroardy and Ckotzner, //.) Karir- 

ud-din Mondal z/. KntaJ Mondal. 

« , 79 I. C 586 • A I. R. 1925 Cal. 420. 

-S. 161— Amendments. 

An application in substance for substitution of the 
heirs of the deceased party can be allowed to be 
amended into one under O. 22 , R. 10 . if owing to 
misunderstanding of law, the applicant has applied 
tor substitution instead of under O. 22 , R. 10 (Chat' 
terjee and Pearson, //.) RaJanI Kanta v Tyoti 
Prasad. 27 c. W- N. 710 : 75 I. c. 255 : 

A. I. R. 1924 Cal. 90. 

®- 151 —Amendment of decree. 

55 . tsi would enable a Court to altera decree when it 
does not coirectly express what theCourt actually decid- 
ed or intended to decide. (Campbell,/.^ ASa Singh v 
JaGJit Singh. 73 I.c. 679: A.I.R. 1923 Xah. 147 (2)! 
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C. P. CODE (V OF 1908). S. 151—Amendment. 

-S. Id—/Jwf 

Where the decrctr has not been signed the Court 
has power to make alteration to make decree consist¬ 
ent. JJt'vof/oss, JJ’) GOI’A I-A AIYAN- 

OAK 7'. MUMMACHI KEDDIAR. 17 L- W. 2^4: 

74 I. C. 416 : A. t. R. 1923 Mad. 392. 

Ss. l-d and 152- Amviidme^U Decree — 

Kxecutius Court 

It is not competent to a Court to amend the decree 
of another C:ourt transferred to it for execution, even 
thoueh the error may be obvious. {Spen.er avei 
Kafuesam. J J KOHALLA bUCHlLlNGAM 7/. 

KOKAl.bA SaTVAKAHAVANAMURTHI 

15 L W 301: 6o I. C 710 : A.I.R 1922 Mad. 186 (1). 

_S 151_ Ameudffient— Dre emptio?: decree — 

Amount entered ^vron^dy—Correct amount paid by 
plaintiff m time — Decree can be amended even after r.r- 
pn y of period fixed by decree for payment, 

Under 8. isi of the C. P. Code the Courts are given 
very wide powers to make such orders as may be 
necessary for the ends of justice or to prevent abuse 
of the process of the Court. The amovint payable by 
tlie plaintiff was entered in a pre-emptic.n decree, 
llirough a clerical error, as a sum higher than that 
really payable by him. The plaintiff paid tlie amount 
really due from him witliit) the time fixed, bona fide 
ignorant of tlie error in the decree. On objection 
being raised by the defendant that the decree had not 
lieen complied with, the plaintiff applied under S. 152 
for amendment of the decree. The lower Court (after 
expiration of the period fixed for the payment of the 
pro emption amount hy the decree and without giving 
notice to the defendant) amended the decree. Held, 

that the order of the lower Court was correct. 
{Daniels, J. C .) SUKAJ BAKSH SlNGH 7 . PANS 

PaHADUK Singh. 12 o. L. J. 246 : 87 I C. 987 : 

2 0. w. N. 218 : A. I R. 1925 Ordh 418. 

_ _Ss. 151 and lb2—Amendment-/ntention of 

fudament not coincidinf: svtth order passed — Judge¬ 
ment can be corrected so as to agree with the intention. 

Where froni the cUscuNsion of the case it appeared 
that the intention of the Judge was to decree the ap¬ 
peal and it was only by a mistake that the words 
“ fails and is dismissed” were used, held, that the 

Court is bound to correct a clerical error such as has 

taken place in the judgment, and the words is 
decreed” .should be substituted in place of ” fads and 
is dismissed”. The pro\isionsof Ss. 151 and i S 2 are 
much wider than the corresponding sections of the old 
Code. (Dalai, A. J. C’.) MT. ^ 1 aHES»a 7 -. 
KamF-SHAH. 71 I. C. 563 : A. I. R. 1924 0^ 144. 

_ . s 151 —Amendment — Decree — Pendency of 


appeal 

Even though an appeal is pending from a decree it 

is open to the Court that passed the decree to amend 
it (Das and Ross, /J.) REVAMAHTOr. DaLU 
MaHTO. 2 Pat L R. 6 : 78 I. C. 794 (1) : 

5 Pat. L. T. 588 : A I. R. 1924 Pat. £28. 

_Ss. 151 and lb2—Amendment— tl/istahes in 

plaint copied in decree— Dismissal of appeal under 

O. A\, R. \\,C, P. Code, y- - A 

Even though a second appeal has been dismissed 
under O. 41 . R. n, C. P. Code, the High Court 
has power to amend the plaint and decree so as to 
rectify a mistake in the description of the properties 
occurring in the plaint and copied in the decree. 
(Mulliek and Bnekmtl, JJ.^ KaKTAR KaI TaLEY 
CHOWDHURY. 1923 P. H. C. C. 46 : 

A. I. R. 1923 Pat. 218 (1). 

Applicability. 

--F. 161— Applicability — Exercise of inherent 


C. P. CODE (V OF 1908), S. 151—Applicability. 

poiver when remedied by way of etPPeal, 

A Judge has no power to exercise his inherent po\v’er 
in favour of a party who has a remedy by way of ap- 
peal. (Afaeleod, C J. and Coyaiee J ViraPa 
PaSAPA. 27 Bom. L. R. I 6 I 1 . 

--S. 151 — Applicability — Co plaintiff transfer¬ 
red as defendant—Security for costs—Power to order 
—Past or future, 

Vgv Chat/eriee, On a co-plaintiff being trans¬ 
ferred as defendant he can call on the other plaintiff 
to give security for costs. The matter being one of 
amendment only, costs up to date of order can be 
ordered but not future costs. 

Per Cuming, /:—Where as in O. 25 , R. i and O. 41 , 

R. 10 , the C. P. Code has provided for security for 
co<ts under specific circumstances, an inherent power 
of Court should not be invoked in cases not falling 
under either of these. The Court cannot order secur¬ 
ity for costs in other cases. (Chatterjee and Cuming^ 

J J.) Phairabendka Narain Deb v. Udai 
NaRaIN DF.B. £0 Cal. 853 : A. I. R. 1924 Cal. 251. 

--S. 151 — Applicability — Remedy barred by 

limitation—Section cannot help. 

S. 151 cannot be invoked to help a party who had 
a remedy provided by law and failed to take advan¬ 
tage of that remedy within the period of limitation 
aliowed. (Campbell, J.') FIRM OF DUNICHAND- 
GOKEL ChanD V. PuTAM DaS. 7 Lab. L. J. 18 

86 f. C. 256 : 26 Pvnj L. R. 841 r 
A I. R. 1925 Lab. 321 (2). 

-S. \h\—Applicability of. 

S. 151 of Civil Procedure Code does not apply 
where there is an express provision of law. \Martineauy 
y.) Firm OF Kahna Mae BenarsiDas v. Firm 
OF Kahna Mal Naihu MaL. 40 P. L. R. 1922 ; 

69 I. C. 718 : A I. R. 1924 Lab. 70. 

—-- S. 151— Applicability—Code making express 

provision —.5*. J 51 cannot he invoked. 

When the Code makes provision for a certain proce¬ 
dure, the Code must be deemed to be exhaustive in 
that respect and the provisions of S 151 cannot be in¬ 
voked in opposition to those provisions. 43 Mad 94 
and A.I.R. 1924 Mad. 114 Rel. on. A. I, R. 1923 Lah. 
144 Dissented, k Phillips- J.') V. VaraDACHARLU z*. 
K. NaRASIMHa ChaRLU. (1926) M. W. N, 886 ; 

A. I. R. 1926 Mad. 258. 

-S. 161— Applicability — Preliminary decree 

awarding mesne profits—Pinal decree emitting the 
r,lief—Ho appeal filed—Review petition dismissed' 
— Subsei/ucnt application to pass further final decree 
in respect of that relief is not maintainable. 

The final decree in a partition suit had omitted to 
give relief as to mesne profits though it had been 
allowed in the preliminary decree. No appeal was 
filed and an application for review was dismissed. 
Subsequently an application was put in under S. 151 
of the C. P. Code asking for further final decree for 
mesne profits awarded in the preliminary decree. 
that inasmuch as no appeal was filed and the appli¬ 
cation for review of the final decree had been dismiss¬ 
ed, there was no authority and no sufficient ground’ 
for invoking the inherent jurisdiction of the Court,. 

(Phillips, y.) veerappa Goundan V. Veerappa 
GouNDAN. 48 M. L. J. 612 : 88 I. C. 94 : 

A. I . R. 1926 Mad. 886. 
-S. \b\—Applicability—Setting aside its own 


orders. 

S. 151 does not apply in every case in which there 
Ls no other remedy open to the party. A Court has 
not inherent power to set aside its own orders when¬ 
ever it chooses to do so. (M ulliek and Kulwont' 
Sahay, JJ.') ANANT POTDAR v, MANGAL POTDAR^. 
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4 Pat. 704 : A. I. R. 1926 Pat. 27. 

Apphcahtlity—Order certifying ad- 
instment of a decree. 

When there is no application for review, a Court 
cannot set aside an order certifying adjustment of a 
decree, unless the order is prejudicial to one of the 
parties. {Afullick and Sultan Ahmad, JJ.') RaiM 
GULAM SaHU V. SHARf SaHAI OaS. 

1 P. L. T. 663 : 1920 P. H. C. C. 338 : 

62 I. C. 234 : 5 Pat. L. J. 379. 

Consolidation. 

I‘5I Consolidation—Power to deal with 
two appeals together. 

In spite of the absence from the C.'ode of Civil Pro 
cedure of any provision enabling two cross-appeals 
from the same decree to be consolidated, the appellate 
Court has inherent jurisdiction in .such a case in dis¬ 
posing of the two appeals so to mould its decree as 
to merge the result of the two appeals into one decree 
representing the final adjustment of the rights of the 
parties in all the points raised. ( Mears., C.J., Banerji, 
PigSott, Walsh and Ryves, //.) GhaNSHaM SiNGH 

bhola Singh. 2l A L. j. 465 : l. B. 4 A 265 • 
45 A. 506j 74 I. C^ 411; A. I. R. 1923A11. 490 (F. B.). 

S. 151 —Consolidation of suits—Joint promi¬ 
sees suing separately — P&zuer of Court. 

Where joint promisees sue separately for the share 

of each in a debt due, the Court has power to con- 
sohdate the suits. /. c.) KISENLal 

^•Chendha.^ ^ A. I. R. 1924 Nag 196. 

S. 151— Consolidation — Order declaring ap¬ 
peals are analogous, does not result in their consolida- 
ttopi — Practice—Coftsolidatiopt of suits ^ 

The effect of an order declaring that appeals are 
analogous is merely that they shall be heard together 
It has not the effect of consolidation and an order 
passed in one does not govern the other unless ex- 
pr^sly stated. {Dawson Miller, C. J. and Foster, 

J ) Tofa Lal Das v Moinuddin. 

„ 4 Pat. 449 : A I. R. 1925 Pat. 765. 

; —Consolidation of suits—Consent of 

parties. 

*?^f. "therein power to consolidate suits, 
and this jurisdi:tion can be exercised even without 
tl^ consent of the parties, r; C. W. N. 526 Ref. 

and Das, Jy.) Qazi Ma HOMED FaZAL 7 / 
MaHKUMAR MAHTON. 3 Pat L T 584- 

1 P. 669 : 67 I. C. 1000 : A. I. R. 1922 Pat.'se’e (l^ 

Conversion. 

■ -S. 151— Conversion, 

The petition under S. 151 can be treated as one for 
review. {Oldfield and Venkatasubha Rao, J y.) ALa- 
MELU ammal V. Rama Iyer. 

43 M. L. J. 290 : (1922) M. W. N. 495 • 
31 M. I. T. 132 (H. C.) ; 16 L. W. 440 : 

70 I. C. 425 : A. I. R. 1922 Mad. 446. 


Correctness of Proceedings. 

Correctness of order—Remand not ap- 

^^^*^^^^‘~lCourt may investigate under. 

« A investigate the correctness of a remand 

order though no appeal had been filed against it. {Das 

Raiz/. Maheshwar Pr.asad 

^ o ^ 1925 Pat. 336. 

—^ ^^}~-Correctness of Proceeding—Guardian 

up relief against one defendant— 
^PPi^caUon by mhior to re open—Remedy 

his a minor plaintiff withdraws 

ms claim against one defendant, he ought to get the 

leave of the Court under O. 32 , R 7 . I? is open^o the 

Q. p- ^VOL. 1^63 


C. P. CODE (V OF 1908 ), S. 151 —Ends of Justice. 

minor to get it re-opened and the appropriate remedy 
is under S. 151 and not by way of review It is an in¬ 
herent power of every Court to correct its own proceed¬ 
ings where it has been misled. {Jackson, J ) Kana- 

PARTHv Srinivasa Rao v. Venkatanarasamma. 

22 L. W, 629. 

Costs. 

S. 151— Costs — Defts. granted adjournment 
on condition of paying costs—Default in paying — De- 
fence can bejtruck off~C. P. Code, O. 17 , R. i. 

Where payment of costs is made a condition pre¬ 
cedent of adjournment granted to the defendants, it is 
open to the C ourt to strike off the defence and pro¬ 
ceed parte, when the costs are not paid as directed 

(.'1/7^/^^rAv, y.) East Indian Railway Co. v. Tit 
Mal Kallo Mal. 

23 A. L. J. 212 : L. R. 6 A. (Civ ) 212: 86 I. C. 862 ■ 

47 All. 538 : A. I. R 1925 All. 280. 

S. 151 —Costs — Order directing costs of 
commission being realised—J f one in execution under 
S. 47 — Appeal. 

An order passed by a Court for the payment of the 
costs in connection with the execution of a commis¬ 
sion recoverable from the parties is an order in favour 
of an otficer of the Court and any proceeding taken 
to enforce such order is not a proceeding between the 
parties within the meaning of S. 47 and as such is not 
appealable. {Knnhaiya Lal, J.) GOP.AL DaS v. Gouri 
SHANKER F^RASAD. 74 Q 2g0 . 

A. I. R. 1924 All. 122. 

Dismissal for default. 


~ S. 151 —Dismissal for default—Restoration 


Appt al. 

Ihe Court in a proper case can readmit an appeal 
dismissed for default. Where the next friend of a 

minor appellant is of unsound mind, the minor’s ab¬ 
sence at the hearing cannot be treated as default and 

his appeal will be re-admitted by court in exercise of 
inherent powers. {Shah and Crump, JJ.') SONUBAI 
BABURAO 7/. SHIVAJIRAO. ^ SONUBAI 

45 Bom 648 : 60 I. C. 919 : 23 Bom. L. R. HO 
Ends of Justice. 

\fi\—Ends of Justice — Stay of suit—In- 


—S. 


herent pozver—Vcxatious and oppressh>e suit—Natural 

forum avoided by plaintiff—Evidence accessible outside 
/urisaictiopr. 

x\ppeals to the inherent jurisdiction of the Court 
have to be regarded wdth great caution. But if hav¬ 
ing exercsed such caution, the Court is clearly of opi¬ 
nion that the jurisdiction ought to be exercised it should 

not beintimidated from so doing, because no case on 

all fours IS forthcoming from the reported decisions of 
Courts. {Marten, J ) JETHABHAI VERSEY & 

Co. V. Amarchand Madhavji & Co. 

_ <5 1924 Bom. 90. 

Justice—Stay—Court will 
stay suit zvhere no injustice to plaintiff is caused but 
the^-e iS oppiession and vexation which is avoidable by 

trial elsewhere. ^ 

■ Tj? an action brought within the 

of .he jurisdiction if ,t is satisfied that no injustice will 

aL would h'' l-° and that the defend- 

thTacdoi , injustice in defending 

sion to which he would not be subjected if an action 

were brought in another and accessible Cour " where 

daimsTa°nH“w1 ^ of two 

Claims A and B, and be only oppressive as regards A 
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C. P. CODE OF 1908), S. 151—Ends of Justice. 

If, llicrefore, a defendant satisfies tiaim B. (.K-fendant ■ 
'iiould not l>e prerluded from contending that claim A 
should be '*taye<!. In order to justify a .«tay it is, as a 1 
rule.neces'-ary that sometliing more should exist than a 1 
mere balame of convenience in of proceedings I 

in some other place. i M-irtcn, /.) JETHAFIHAI VF.R* ! 
SEN .\Nr> (.0 r. AM.NRCHAND MaDHAVJI cV CO 1 

26 Bom L. P.. 713 : A. I. E. 1924 Bom. 90. 

-—S. 151— of — Sloy of Proccediu^s 

—Dcctsioii of otioihor Iribnnal. 

The Cotirt has inheient power to postpone the hear¬ 
ing of a suit ponding the decldon of a selected action 
and to make an order for stay of cross-suits on the i 
ground of convenience. 3 ‘S C. Q 27 ; -jo C. 965 Ref. This | 
inherent power is not to be exercised capriciou.sly or ] 
arbitrarily and is tr> be exert ised to facilitate that real | 
and substantial justice for tho administration of which 
alone Couiis exist. >7 C. 272 ; 16 M. 3 S 0 ; 33 C 927 . 
932 : Rel. (^Moofrrji'c and Chotzner, JJ ^ SVEI> .\IiDUl. 
ALIM r, HADARUDDIN. 28 C. W. N. 295: 

A. I. R. 1924 Cal. 757. 

S. 151— Ends of justice — Proceedings under 
Cr. P. Code, S. AjG fendin? i7i fKoer Court—^tay can 
be granted. 

When the lower Court has issued notice to certain 
partiesto show cause why they should not be proceed¬ 
ed against under Cr, P. Code, S. 476 , the superior 
Court has inherent power under S. 131 to stay the 
proceedings. {Zufar A/i, J .) HaRNAM SINGH 7 /. MT. 
ATRI. 7 L. L. J. 73 : 68 I. C. 526 : 

A. I. R. 1923 Lah. 323 (2> 

--S. 151 and 0. 46. R. 1— Ends of justice — 

Application for reference—Inherent poivcr of Court. 

The applicant when he filed hi.s suit in the C'ourt of 
the Subordinate Judge was bold to go to the Court of 
the Munsif and when he went to the Court of the 
Munsif was told that the Munsif had no jurisdic* 
diction. The orders passed were very old and an 
application for reference did not lie under O. 46 , R. 1 
Held, at the same time the High Court could take 
action under .S. 151 , C. P. Code, and pass such orders 
as may be necessary for the ends of justice. {Oahil, J. 
C.) JAFAR Husain Khan ?' Mr. Choui i. 

10 0. .A A. L R 1191: A. I. R 1925 0udh461 

-S. 151 and 0 21, R. 89— Ends of justice — 

Parties comiiii' to af! arraus^enient before confirmation 
of the auction sale—.application made by parties to set 
aside sale — Court can set aside — C. P.Code,0. 21 , 
R. 89 . 

If the judgment-debtor and the auction-purchaser 
come to an arrangement before an auction sale is con¬ 
firmed by which the cleciee holder is paid off and par¬ 
ties apply to the Court to set aside the sale, the Court 
can set aside the sale under S. 151 notwithstanding that 
the procedure laid clown in O. 21 , R, 89 has not been 
followed, {l^'azir Hasan J . C.) KURF.R SiNGH 
BaCHNIRAM. 80 I. C. 444: A. I R. 1925 Ouclh 128. 

-S. 151— Ends of Justice — Court ean call for 

documents. 

Even though a document is not produced at the first 
hearing of a case the Court can call for the document 
under S. 165 of the Evidence Act. {AshioortU, /. Cj) 
SHANKAR LAL 7 s. MaHBUH SHAH. 

25 O C. 286: 70 I. C. 278 A. 1. R. 1923 Oudh. 69. 

-S. 151— Ends of justice — Deerec-holder per¬ 
mitted to bid on conditions—Eailure to fulfil conditions 
—Penvers of Court to refuse to confirm sale. 

Where decree-holder is permitted to bid at an auction 
sale, subject to certain conditions being fulfilled and 
he fails to fulfil the condition, the Court has power to 
refuse to confirm the sale. (iAfi/lcr, C. J. and CouttSy 


C. P. CODE (.V OF 1908), S. 151—Eacecution. 

/.) Mr. Janakbati 7 /. Rameshwar. 

1 P. 236 . 69 I. C. 872 :X Pat. L. R. I 79 . 

A. I. R. 1922 Pat. 611, 
—^—S. 151 —Ends of justice. 

The Court has inherent pov\er to do justice between 
the parties under S, 151 C.P Code. {Das and Adamic 
y/.) CHIN TAMONI MAHAPATRA MONMOHiNl 
UKRI. IP 149 : 69 I. C. 200 : A. I. R. 1922 Pat. 409. 

■■ —S. 151— Ends of justice — Stay of execution _ 

i.ear e to appeal to Privy Council not iiranted—Exercise 
of po'oers. 

A Court has inherent power under S. 151 , C.P. Code, 
in appropriate circumstances to stay execution on re¬ 
ceipt of an application for leave to appeal to the Privy 
Council pending the passing of orders on the appUca* 
tion. But .such inherent powers should be sparingly 
used and only on good grounds being established. 
Language of U. 45 . Hr. 3 and 13 considered, {/fincaid, 

J. C. and .Aston, A. J, C.) NARUMAL t>. JaGATMAL 

82 I. C. 739: A. I. R. 1925 Sind 216. 

-S. 151— Ends of Justice. 

An order under S. 151 , C. P. Code, is to be made 
when the ends of justice rei|uire it or to frustrate an 
abuse of the process of Court. {Raymond, A. J. C.) 
FIRM OF jAl NaRAIN BABU LaL IN THE MATTER 
OF. 16 S. L. R. 79: 66 I.C. 796: A. I. R. 1922 Sind 6 . 

Enforcement of Order. 

-S. 151— Enforcement of order — Variation as 

to details. 

Every Court has power to enforce its own orders 
made by consent of parties, when by the accident of 
circumstances the carrying out of such detail according 
to the agreement can no longer be achieved. If a spe¬ 
cific Commissioner is named to do an act and he re¬ 
fuses to act, the Court can appoint another though the 
parties do not agree to it. {IVatshaud Ryvet, /J.) 

Parshottam Doss 7 / Shiam I.al. 

A. I. R. 1923 All. 460 (2.) 

Error of Law. 

-S. 151, 0. 32. R. 3— Error of law—Court 

guardian—.Appointment of. 

To appoint a guardian ad litem without issuing notice 
to the natural guardian, in contravention of O. 32 , R. 3 
is illegal and the Court has inherent power under 
S. 151 to correct the errors or mistakes committed by 
itself. {Devadoss, J.) JaMBU AmmaL r. NaTARaJA 
PlLLAI. 31 M. L. T. 216: 70 I. C. 867: 

A I. R. 1932 Mad. 486. 

Execution. 

-S. 151— Execution — Property sold in revenue 

auction—Mortgagee suing for lien on surplus sale pro¬ 
ceeds—Surplus sale proceeds attached Hfore judgment 
in mortgage suit—Auction sale set aside and remand 
ordered — Auction-purchaser can appiy under S. 151 
for 7oithdrawal of attachment, though he^uas not party 
to mortgage suit. 

By virtue of S. 73 of the Transfer of Property Act 
the moment a mortgaged property is transformed into 
money by reason of a revenue sale the lien fastens by 
operation of law upon the surplus sale-proceeds. It is 
so, on the equitable principle that the mortgagee is en' 
titled, for the purpose of the security, to all such inte* 
rests as may be acquired in place of the mortgagot^s 
interest. If the mortgagor's interest in the mortgaged 
property is re-vested in liim in consequence of the sale 
being set aside, and the mortgagor ceases to have any 
interest in the sale proceeds, the mortgagee is in a 
position to fall back upon his original security, and 
has no more Hen on the sale proceeds which no longer 
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C. P. CODE (V OP 1908). 8. ISl-Execution. 
represent the interest of the mortgagor. The fact that 

by the order of attachment surplus sale proceeds had 

mortgagee makes no 
(iifference, for the Court has ample powers in the exer- 
else of its inherent jurisdiction under S. C. P 

make an order for refund. Also the fact 
that the auction-purchaser applying for withdrawal of 
the attachment nas not a party to the suit in which the 
order for attachment of the surplus sale proceeds was 

boll. The application being one under S. iri, civil I\ 
Code, invoking the inherent powers of the Court to 
make an order necessary for the ends of justice, the 
question as to the /ocr/s siarnii of the applicant can i 

iusuM Km'n r'i ^ Kash 1 !ehari r. I 

Kaslm Kumari. a. I. R. 1925 Cal. 1145 ' 


- ——S. a chartered /iigh i 

Co„rt eatt restrain extenting Court 'in certain cases 

frotn executing a decrec~/„risdiction-Pciiiers of 
C ourt. ' 

. chartered High Court in which 

a suit was instituted has power under the C. P, 

Code or any other statutory enactment to restrain the 
derrpp '‘^Junction from executing a 

decree. Only a chartered High Court has inherfnt 
poweis .o issue injunctions of this nature in certain 

S CaI^Q 7 ° PO^isess any such powers. 

^ Cal. loi, Foil. {Zafar AH. / 

KaNSHI RAAf V. l-IRM PRABH DIaL. ^ 


7 L. I. J. 467 ; A. I. E. 1926 Lah. 618. 

- - S. ^hl-^^Uxccutioit^Decree w/uiher a?;/6e 

Courc ■'’'‘‘’‘‘—'’‘^^‘■rtiit posoer of 

Courts in Hritish India 
^ transfer their decrees for execution to a Court of a 

ative State. But there is nothing to prevent the 

^ansmission of certified copies of the necessary- docu- 

^ to enable it to execute the de¬ 

cree under any powers conferred by the Legislative 
authority of Us own State. S. 151 is wide enough to 

where a ^ 

where a State has intimated its willingness to have 
decrees of Courts in British India executed in the 

iTwomey, C\ /. and Otmond, /.) 
Sadavappa V. ANNAMALAI. 61 I_ c. 704 ■ 

13 Bur. L. T. 145. 
Ex-parte Decree and Order. 

7~ 7^^' —Ex-parte decree —/«- 

^resTritTt ‘a "/'“'S' filed after time 

prescribed by Art. 164 , Liin. Act. 

Part"e O- 9. R. 13 to set aside an 

Tone after '"i- ® " hich was filed 

t?on Act T® limited by Art. 164 of the Limita- 

t’hrt H “te first Court on the 

^ound that notice was duly seiaed.The District Judge, 

the service of notice, acted under S. 151 of the Code 

decree on the ground that 
that s ’hatred by time. Held, 

criheH R I P!"?'^ limitation has been pres 

catio^ t„^A'"*- .'.fd of the I-imitation Act for an appli- 

hof be ‘ enrti“ h“^k decree, the Court would 

SiecLe • Po*-porting to act under S. 151 of 

fF R ‘ 1 ? P®"°d- 43 Mad. 94 

J.F. B.) Foil. i^Coutts and jf^oss. // 'i Ayodhva 

ell 

06 I. C, 341 : 1 Pat. 277 : A I. R. 1922 Pat. 479. 


c. P CODE ;v OF 1908\ S. 161—Fraud. 

“ ■ S. iol and 0. 21, R. 90- K.v parte decree or 

order setting aside. 

A Court can entertain an application to set aside an 
order under O. 21, K. 90. yjioala Prasad, /.') 

, BHIKAN CiIU CosSaIN 7 >. JaLPAPA'I' Jha 

I 62 r. C. 113 : 2 Pat. L. T. 270. 

' 7 —L-V parte — Decree Passed bv ove?- 

Sight. 

kourt can set aside an e.r Parte decree passed by 
an ovei-sight under O. ,^ 4 . R. 6 as against a pc-r.son who 
IS not the mortgagor, (/zoa/a Prasad. /.) Hanu 
Man l.AL Ram PEARI KOEK. 60 I. C. 368 : 

2 Pat. L. T. 251. 
Expunging from Record. 

■~7 ^^f-'Drpifnging from record. 

Where the judgment of a Subordinate Court lias not 
been brought before tlie High Court on appeal or revi¬ 
sion the High Court has no power to expunge adverse 
remarks on the character and credibility of a witness 
from the judgment of the Suhordinaie Court. (Cokui 
Prasad and Stuart, //.) C. DUM EMPEROR. 

44 All. 401 : 66 I. C. 1005 : 20 A. L. J 261 : 

L. R. 3 A. 66 (Cr.) : 4 U. P. L. R. (A ) 165.* 
23 Cr. L J. 349 : A I. R. 1922 All. 107. 


Extens'on of t'me. 

~ and 0. 21. R. 11— Extension of time 

l-.x€euHon procecdings~-Po7oer to grant time to fade- 
went aehtor for payment of decree amount. 

The Court has got an inherent power to grant time 
to the judgment-debtor for payment of the decree 
amount even after the passing of the decree and before 
he IS arrested and brought before it in execution. 
{A uw<7ras?oawi Sastri, y.) PeRURI SoORVAPRA- 
KASAM MunISWaMi Chettv. 20 L. W 175 • 
84 I. c. 134 : 48 M. 494 : A I. R. 1925 Mad. 42, 


/ y * S. , 9 ^ /rwe —-of appeal 

to be Paul in one week — Pozoer lo extend tiTne. 

An appeal was allowed and the case remanded to 
the Court ^below on condition the appellant paid the 

re>pondents costs within one week, and on default the 
appeal wa.s to stand dismissed. Held, the Court had 
no power to extend the time for payment under S. 148. 
C. J. Code, as the section applies only to the case of 
an act by the party under the Code itself. ( Das, J ) 

Sheikh H.amidhur R.ahiman j.. Shahanand 

®0 I. c. 676 ; A. r. R. 1925 Pat. 153. 

tiside 

de^S application un- 

^ - 3 extended under S. ici for 

setting aside an c-x parte decree. (Coutfs aiul Ross 

//.) AJODHYa Mahton r . Phul Kuer 

1 Pat. 277 : 1922 P. H. C. C. 61 ; 65 I C. 341 : 

A J. R. 1922 Pat. 479. 

Fraud. 


«,• Tr^' 7 ^^ Praud—Inherent pozver — Compro- 
clmprlmfsl aside 

tbaTH.Tni'’? ‘'’C assurance of counsel 

issuing nn - .“^ ‘’f “ compromise and after 

Daied in re r ‘u® Pl‘*"'“ff ordered a decree to be 
?hfell- is™® compromise and some time later 

applied to the Court to review its orX 

alleging that the petition of compromise and the affi- 

ci^^ttsfiRe’ ^ bound to e.Yer- 

cise Its inherent power m the case and set aside the 
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C. T. CODE (V OF 1908). S. 151—Fraud. 

oniproniise on an application. iPiggotUj.) 

DHISH VRASAD Singh. In >v. 46 A. 245 : 

22 A. L. J. 118 : L. R. 5 A- (Civ) 46 : 

A. I. R 1924 All. 398. 

_ S. 151— pnuui — Inherent pinvers to refuse to 

confirm sale are invoked only when the Court is misled 
hv misstatement or non-disclosure of faifs. 

I'he inherent powers of the Court to refuse to con- 
ftrm the auction-sale held under its order are only in¬ 
voked when it is shown that the Court is misled l)y a 
mis-statement or non disclosure of relevent facts. 

( Findlay. O. J. C.) NiZAMUDDIN J^MMA- 

^ A. I. R. 1926 Nag. 17. 

_„S. 151— fraud — Consent decree — Setting 

.isidc—Factum of consent disputed—Fraud—Pinrey of 
i 'curt. 

A Court has inherent power to correct its own pro¬ 
ceedings when it is satisfied that in passing a particu¬ 
lar order, it was misled by any party. Where in a con¬ 
sent decree, a party alleges that its consent was 
obtained by fraud the Court has no inherent power 
to investigate into the matter. But the ^factum 
of consent can be investigated. and A nF.onnt 

S.ihav, //.) SaPHO SaRAN RaI v. ANANT RAI. 
1923 P K. C. C. 197 : 2 P. 731 : A.I.R. 1923 Pat. 483. 

Injunction 

S. 151 and 0. 39— Iniunetion — High Court 


may grant ini unctions irrespective of O. y )— 

Code^ O. 39 , Pr. i and 2 . 

High Court has an inherent power to grant injunc¬ 
tion in suitable cases irrespective of the provisions of 

O to {Ahiiul Raoof. J.) SaMANDAR 7'. FAZAL. 

^ 78 1. C. 802: 

A. I. R. 1925 Lah. 242 (2). 

S. 151— Iniunetion—Declaratory snit—Suit 


pending in another Court should be stayed. 

In a suit merely of a declaratory nature it is not 
proper to grant an injunction staying proceedings in 
another suit pending in another Court. {Abdul Raoof. 

r ) Samandar I'. Fazac. 

78 I. C. 802 ; 
A. I R. 1925 Lah. 242^2). 

_S. 151 —Iniunetion restraining sale—Sale 

ignoring iniuiution. 

Pending a partition suit, the District Munsiff issued 
an injunction restraining an auction sale being held, 
and soon after refused an application of the judgment- 
debtor to postpone the sale. He then confirmed the 
sale ignoring the injunction order. On appeal the sale 
was set aside as illegal, though a legal act 

done in breach of an injunction is still valid the sale 
in such circumstances would be an abuse of process of 
Court and should be set aside under the inherent 
powers of the Court. {Oldfield and Devadoss. //.) 
REPAKA MAMILLAYYA r. ADDEPALCI VENKATA- 

ratnaM. ^ ^ ^ (1923) M. W. N. 672 . 

77 I- C. 12 : A. I. R. 1924 Mad. 100 

Invention of Procedure. 

S. 151 —Invention of procedure. 


C. P. CODE (V OF 1908). S 151—Jurisdiction. 

-S. 151— Jurisdiction — Executing Court can 

not go behind the decree. 

A ilecree was passed in terms of an award. There 
was a clear mistake in the map filed with the award. 

The executing Court examined the head arbitrator 
who deposed that the map was incorrect. Held, that 
the procedure adopted by the executing Court was 
wrong and his order passed thereon must be set aside. 
{Walsh and Kanhaiya LaJJJ.) HaR PRASaDz;. 

Raghijpar Dial. 

45 All. 628 : 21 A. L. J. 641 - 
L. R. 4 A. (Civ.) 663 ; 74 I. C. 817 : 

A.I.R 1924 All. 62. 

-S 151— Jurisdiction — Clu€stion<i removed 

from the iurisdietion of Court cannot be brought with¬ 
in the same under the inherent powers. 

Where certain questions have been removed from 
the jurisdiction of the Court, they cannot be brought 
within the jurisdiction on the ground that the Court 
has inherent power to do what justice requires for the 
parties before it. 45 Bom. 5*2 : 24 Bom. 467 applied. 
{Findlay. O. J. C ) NiZAMUDDIN v. JUMMA. 

88 I. C. 890 ■ A. I. R. 1926 Nag. 17. 

__S. 151- Jurisdiction — Security for mesne 

profits —A't' provision is made in the Code. 

.Although a plaintiff has often a reasonable fear that 
if he gets a decree he will fail to realise mesne profits, 
yet the Code has not made express provision for such 
an order. {Dalai and Simpson. A. J. Cs.') BHAG- 

\v\N lUKSH Singh v. Surendra bikram Singh. 

10 0. L. J. 209 : 74 I. C. 335 : 
A.I.R. 1924 Oudh 11. 

-S. 151— Jurisdiction — Appeal in non-appcala- 

ble cases. 

Under S. 151 of the Code, the Court has no inhe¬ 
rent power to allow the appeal against the order of 
remand where no right of appeal is given by the Code. 
That section can never be invoked in any case unless a 
Court has jurisdiction to entertain the case. It cannot 
be invoked to give the Court jurisdiction, if it does not 
possess it otherwise. {Ashworth. J.C.) SHEIKH 

Farzanu ali 7'. Ekadashi. 

26 0. C. 10 ; 10 0. L. J. 36 : 
73 I. C. 591 : 9 0. & A. L. B. 332: 

A. I. E. 1923 Oudh 177. 

-S. 151 — Jurisdiction—Power to alter order of 

predecessor in office. 

•Apart from the power to correct clerical or arith¬ 
metical errors, or to review a judgment, a Court has no 
inherent power to alter an order passed in Court. {Das 
and Foster. JJ.) BISHESHWAR PARTAP NARAIN 

Sahi V. Asarki Singh. 2 Pat. I. B. 166 : 

74 I. C. no A. I. B. 1924 Pat. 136. 


A Court is not justified in applying its powers of in¬ 
herent jurisdiction to introduce a new form of proce¬ 
dure for which no provision is made by the Indian law. 
{Newbould and Cuming. JJ.') GOUR CHANDRA 
GOSWAMI V, NaBADWIB MUNICIPALITY. 

A. I. B. 1922 Cal. \ (1). 


-S. 161 —Jurisdiction — Recalling an order 

passed by the predecessor is beyond jurisdiction and 
invalid. 

If an order of a Sub-Judge in execution is erroneous 
the proper course for the party aggrieved is to apply 
to the High Court under S. 115 , Civil Procedure Code 
It is well settled that the Court has inherent power to 
recall an order which has not been perfected but no 
pow er whatever to recall one which has been perfected. 
Therefore a successor has no power to rec^l the 
perfected order of his predecessor. isCh. D, 88 and 
lo C. L. J. 396 Foil. {Cmitts and Das. //.) HiRO 

Singh r. k.mi syed Ahmad Hussain. 

09 I. 0 . 742 : A. I, Pit- 
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C. P. CODE (V OF 1908^, S. 161-—Jurisdiction. 

- -S. 151— Limitation — L'eriod—Kxtension of. 

Where a definite period of limitation is fixed by 
law, a Court is not entitled to extend such period by 
invoking S. 151 . ^Shadi Lai, C. /.) Firm KI’NDAN 

I.al-Mukandi Lai. Kanshi Ram. 

89 I. C. 427 (1). 

-S. 151— Misappropriation of paddy by Amin 

deputed to attach the paddy—Inherent power of Court 
to direct the Amin to make good the I’olue of the paddy 
misappropriated. 

Where an Amin deputed by the Court to attach a 
quantity of paddy in execution of a decree misappro¬ 
priated a portion of it, held, that the Court had juris¬ 
diction under S 151 of the C. P. Code, to order the 
Amin to make good the value of the paddy misappro¬ 
priated by him, as the conduct of the Amin was an 
abuse of process of the Court. {Madhavan Nair, /.) 

Amin Mam.ikarjuna B. beoran Kunhi. 

22 L. W. 387 : (1925) M. W. N. 742. 

Limits of. 

“ " S. 151— Limits of — Statute of limitation not 
to be overlooked. 

S. 151 , C. P. Code, is not intended to override the 
express provision of law. In other words, where the 
law provides for a period of limitation for a particular 
class of application, the Court cannot ignore the provi¬ 
sions of the law of limitation by appealing to S. 151 , 
C. P. Code. That section is intended for cases for 
which the strict letter of the law provides no remedy. 
46 A. 144 : * Fat. 277 : i Lah. 263 : 42 B. 367 : 47 M. 
171 Rel. {Daniels, /.) TOTA RAM v. PanNA LaI.. 

46 A. 631 : 22 A. L. J. 583 : 
L. R. 5 A. 347 ; 79 I. C. 997 : 
A. I. R. 1924 All. 668 (2). 

”■■■ — Ss. 151 and 152— Limits of — Inherent po'ver 

is not limited to Ss. 151 and 152 . 

The inherent power of the Court as vested in it by 
its own constitution is not limited to Ss. 151 and 152 , 
C. P. Code. 18 C. W. N. 772 Ref. {Suhrawardy 
and Chotzner, //.) KaBIR-TID-DIN MONDAL v. 
EntaJ MONDAL. 79 I. C. 586 : 

A. I. R. 1925 Cal. 420. 

-S. 151—Z imits of — Remedy barred by limita¬ 
tion—Section cannot help, 

S. 151 cannot be invoiced to help a party who had a 
remedy provided by law anrl failed to take advantage 
of that remedy within the period of limitation allowed. 
{Campbell, /.) FIRM DunICHAND GokaNCHAND 
V. Pritam Das. 7 L. L. J. 13 : 86 I. C. 256 : 

A. I. R. 1926 Lah. 321 (2), 

— —- S. 151— Limits of, 

S. 151 , C. P. Code, cannot be called into aid to 
justify an act, which, instead of being necessary for 
the ends of justice or to prevent abuse of the process 
of the Court, not only causes or is likely to cause 
incalculable mischief, but also perpetuates injustice 
to third persons who are neither parties to the suit nor 
bound by the decree passed therein. {Kinkhede, 

A, J, c.) Panna Lal V. Mt. Bhagirathibai. 

20 N.lL, R. 11 : 78 I. C. 601 : 
A. I. R. 1924 Nag. 98. 

-- ^S. 151—-Limits of—Prohibition by- positive 

law — C. P. Code, O, 22 , R. 3 . 

S. 151 cannot confer jurisdiction on Court to do 
what is prohibited by positive law. Where a Judge 
had passed an order as to Court-fees, held, that his 
successor could not alter that order save in case of 
arithmetical or clerical error or on review. {Dass 


C. P. CODE (V OF 1908), S. 161—Mistake. 
and Ross, //.) HARIHAR PRASAD N^AR.^IN DEO 

7 -. Mahesvvari Prasad Narain Deo. 3 Pat. 654 : 

82 I. C. 813 : A. I. R. 1925 Pat. 47- 

Mistake. 

-S. 151 —Mistake of Court—Court can rectify 

e7'en apart from S. 131 . 

Even apart from S. 151 the Court has an inherent 
power to rectify the mistake which had been inadver¬ 
tently committed by itself. A preliminary decree for 
sale was passed in favour of the appellant who within 
three years of the passing of the preliminary decree 
applied to the Court to pass a final decree. Notices 
were issued to the judgment-debtors and the case was 
adjourned from time to time ; on one of the adjourned 
dates the applicant happened to be absent. The 
defendants never appeared. In the absence of the 
parties, the Judge passed an order dismissing the suit 
for default Held, that the order of the Court was 
wrong and that the Court was right in setting it aside 
when the mistake was brought to its notice by the 
party.(i)«/a/>/<?// and Mukerji, J/.) JODHA SiNGH v. 
Pad AY OOKARANDAS. 47 All. 546 ; 23 A. L.J. 405 : 

87 I. C. 225 : A. I. R. 1925 All. 622. 

-S. 161— Mistake in execution sale will not be 

rectified after three years so as to affect a bona fide 
purchaser. 

S. 151 cannot properly be applied, where an applica¬ 
tion to rectify a mistake in the quantity of property 
sold in execution was not made till more than 
three years after the sale, and it was substantially 
directed against a purchaser for value who was no 
party to the decree and who acquired the property in 
good faith on the basis of the sale certificate. {Ryz>es 
and Daniels, //.) IMTIAZ-UN-NISSA v. CHHUTAN 
Lal. 22 A.L.J. 1H9 : L. R. 6 A. (Civ.) 153 : 

84 I. C. 746 : 47 All. 304 : A. I. R. 1926 All. 236. 

-Ss. 151 to 153— Mistake — Ob'^'ious mistakes 

Can be corrected by Court of its o 7 un motion. 

Where the Court had wrongly entered the word 
“probate” in its judgment instead of “letters of ad¬ 
ministration” the Court corrected the judgment at 
a subsequent stage of the same case on the matter 
having been brought to its notice. {Mookerjee and 
Cuming, //.) SiVADAS MOOKERJEE v. SuRENDRA 
N.ATH ChaTTERJI. 40 C L. J. 24 : 82 I. C. 382 : 

A. I. R. 1925 Cal. 178. 

S- 151 and 0. 20, R. 14— Mistake — Failure 
to deposit even costs in time cannot be excused. 

Where pre-emptor was directed to pay into Court 
pre-emption money and costs in a certain time and he 
paid the money but failed to pay costs, held, that the 
mistake cannot be excused. {Broadway, J.') KhaN 
Muhammad v. Amman. A. I. r. 1924 Lah. 359. 

I-S. 151— Mistake — Itiherent powers should be 

exercised to correct errors —Express provision in C. P. 
Code is not necessary. 

It is an inherent power of every Court to correct its 
own proceedings where it has been misled although 
there may be no express provision in the C. P. 
Code for such correction. {Jackson, /,) KaNA- 
PARATHY SRINIVASA RaO V. K. VENKATANARA- 
SAMMA. 22 L. W. 629 : 

A. I. R. 1926 Mad. 119. 

S. 151— Mistake—Court can refnedy injury 
caused by dishonest conduct of its own officer. 

When an officer of Court deputed to execute an 
order issued by it conducts himself dishonestly, with 
the result that one of the parties to the suit in w’hich 
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C P CODE (V OF 1908 ', S. 151—Mistake. ! C. P. CODE (V OF 1908), 8. 151—Bofund. 


iheordei was is'^ucd thereby. l)»e <..ou»i. on i 

being infv)iinr.i of this fact, has jurisdiction vmdtr [ 
S 151 to rrnu.’dy the injury by passing necessary orders. } 
' X.nr, /.) A.MIN .M.\l'.r-IKAK TUNA r. lb ’ 

fUOK w Kt:NHi. 22 L.W. 387 : <1925^ M.W.N. 742 : 

A. I. R. 1925 Mad. 1212. 

-S. 151 — it- titOfC — Set- 

r/.v.c 'Kiuty of ('arty. 

Where an .ipplicntion to set <i.‘'ide the tlecret- passed 1 
in puisuani e f>f contpromise by a lady whose signature [ 
was obtained by mistake or fraud of an agent, llie 
Ieniedv is by way of review petition. {Oliificld and 
Venkata.i*(h!a f\<io, f J.') AF.,\MKI.U A.\I^^AI< KAMA 
IVKR. 43 M.L.J'. 290 : 70 I. C. 425 : 16 L. W. 440 : 

3922) M W.N. 495 : 31 M.L.T. 132 : 

AIR. 1922 Mad. 446. 

-S. 151— ^fisiiike — fyn. yaur.i' of fact. 

The I;.!' ir.boicnl power. In fact it is its duly, 

to rectify mislake.' in judicial ordeis arising from the 
ignorance of the Couit or of its subordinate ofiicers. 
illallifax^ A.J.C.^ MtKOTl SONAk CHINTAMAN 

Sonar. 69 I. C. 112 : A I. R. 1924 Nag. 58, 

-— — S. 151 —Mistake — f.rroy di/i/'crateiy intro¬ 
duced — Po'.ao of Couri /. an/end. 

Where a deliberate ciror is introduced in the 
pleadings and liic same creeps into the; decree, the 
Court cx dciito iusiitiac c.ui coirect it under S.i.Si, C. 
P. Code, subject to '•.tb guarding riglus of third parlies 
acejuired in the interv.d. In such ca'*es. the 
wronged party slitudd iu>l !je left t<) jeinedy l>y means 
of a -suit. (/r.7:/y Masan. A. J. C .) SHtO DaKSaN 
SINGH : . Mai aPAR. 11 0. I. J. 227 : 78 I.C. 96 : 

A. I. R. 1924 0t’dh408. 
-Ss 151 and 152 — Mistake—Cleriretl error — 


intciA’al between tlte submission of an award and 
the final acceptance or rejection of it and also where 
an arbitrator is proceeding with a reference. But in 
the latter case the power of the Court should not be 
exercised save in exceptional circumstances. (.A'euncdy 
J.C.") CHKTANSING BaGASING 7 *. GUHBAI. ’ 

78 I. C. 84: A. I. R. 1926 Sind 102. 

Reconstruction of Records. 

—S. 151 —Rcconstyuction of records — Procedure^ 


Where owing to accident or other cause the records 
of a ('ouri of justice have been destroyed or lost, the 
Court has an inherent power to reconstruct its records. 
.\n appellate Court has the same power to reconstruct 
the records of the Court fiom which an appeal lies to 
it. In reconstructing the record the Court may have to 

go very near to rehearing but the Court will always 

apply its mind to ascertain not what the rights of the 
parties w ere, but wliat the destroyed record df the suit 
was ami on that record, when reconstructed, it will 
have to act on t!ie ordinary principles on which it 
would h.ivfc acted if the original record had been be¬ 
fore ii. .Vfiidavits, counter-aftidavits, the hearing of 
wilnc.'^^cs and admission of copies are all methods by 
which the Court may reconstruct the record and an 
appellate Court may also send the case back to the 
lower Court for a finding as to the state of record. The 
best evidence of what took place in the Trial Court 
would be found in the judgment of that Court if it 
is available. 7 W.K. 18 Ref. (.^SchuHilte^ C.J , Oldfield^ 
and Pamcsivn. J J.) MaKAKKARUTTI v. VEERAN* 
kUTTV. 32 M. L. T. (H. C.) 382 : 18 I. W. 21 : 

(1923) M. W. N. 471 : 73 I. C. 1050: 46 Mad. 679 : 

44 M. L. J. 673 : A. I. R. 1923 Mad. 647 (F. B.) 


Uccrec—lJuty of Coin I to rectify. j 

'I'he fTjuit which decided an appe.nl wrote .1 judg¬ 
ment allowing it,but in the decretal portion concluded 
by remarking that the appeal failed and was dismis.'icd. 
J/cld, that it was iiu.unibent upon the Court to rectify 
the tnislake at any time that it was brought to its 
notice 7 A. 87 .^, R. (Dalaf AJ.Cf) MT. MaHESHA 
r'. RAMEbH.\U. 26 0. C. 329 : 

10 0. L. .7. 24 : 71 I. C. 563 : A. I. R. 1923 Oudh 173. 

-S. \h\^.^fistake—Pleader erroneously filing 

a different decree with aff'eal—SuhstitsAion of the 

correct caie should be allowed. 

Where a pleader by mistake attached a different 
decree to the mtnio. of appeal, the names of parties 
in two decrees (the coni-cl one and the one 
altaclied) being the same but in opposite order, helds 
that he should l^e allowed to put in the right decree in 
place of the one already filed. (iV/rv.;', J.) MauNG 
po Thin v, Maung PO Thin. 3 Bur. L. J. 325 : 

85 I. C. 196 . A. I. R. 1926 Rang. 188. 

-6. 151— Mistake — Question relating to execu- 

tiofi—fSxcess area in partition decree — Power to ccfrrect ^ 
— lixeeution piweedings. 

Where the final decree in a partition suit awards 
an e.vcess .share to one p.irty by nii.stake. it can be 
amended in execution proceedings, the language of 
S. 47 being wide enough to cover the case. .Apart from 
S. .t 7 the Court can do the needful under S. 151 . C. P. 
Code. (Raymond and ft/adgarkar, ,i.y.Cs.) OaNDU- 

MAL Z'. DWARKAMAL. 78 I. C. 1039 : 

A. I. R. 1925 Sind 126. 

♦ 

Receiver. 

---S, 151 and Sch. II, para 3, cl. 2 — Receiver — 

Cou'd can appoint Receiver pending arbitration pro^ 
reedings—C P. Code, Sch. //. para. 3 , el. 2—C. P. 
Code^ O. X/.. R. 

'fhe Court is competent to appoint a Receiver in the 


--S. 161— Reconstruction of records. 

If any credible witness who read the judgment or 
the part of the judgment which contained the decision 
can depose to what he read a decree Can be drawn up. 
There is notliing in the C. P. Code to prevent that. 
(MaeCeip A. J. C.) MAUNG CHIT v. MaUNG THA 
Ku. 4 U. B. R. 135 : A. l.j Jhr 1923 Rang. 113. 

^ s 

Refund. 

- S. 151 —Refund ofCourt-fee—Inherent PxAver. 

The appellants in an appeal applied for the grant of 
a certificate for renewal or refund of the value of 
stamps worth Rs. 1 , 627 - 8-0 u.sed on a memorandum 
of appeal which was returned lo the appellants by the 
order of the High Court dated 22 nd November 1922 , 
because the memorandum of appeal was not properly 
stamped. .\n application was made to the Collector 
of Patna for renewal or refund of the stamps used on 
tlie memorandum of appeal, but he refused the appli¬ 
cation by his order of the 6 th of December, 1922 . The 
appellant then nioved the Commissioner who by his 
order of tlie i ilh January 1923 directed the petitioners 
to obt.ain a necessary certificate for renewal from the 
Taxing Officer of the High Court, //eld, that even in 
the absence of any rule the High Court has inherent 
power muler S. 151 of the Code of Civil Procedure lo 
grant the certificate asked for. (^/zoala Prasad and 
Adami //.) BHUANESHWARI PR.\S..\D c/. KiSHEN 

Dayal BhaGaT. 4 Pat. L T. 504 : 

70 I. C. 405 (1) ; A. I. R. 1923 Pat. 600. 

-S. 151— Refund. 

Deposit in Court was withdrawn by person having 
no right or title. Order for refund was requested and 
it was held that executing C'ourt could decide the 
matter. {Miller, C, J. and Jwala Prasad, /,) 

Gopal Rai Z\ Rambhanjan Rai. 

1 P. 336 : 66 I. C. 307 : 1922 P. H. C, C. 53 
3 P. L. T. 754 : A. I. R. 1922 Pat. 166 
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c. P. CODE \.y OF 1908), S. 151—Remand- 

Remand. 

S. 151— Remand—Case not properly under¬ 


stood — Appeal, Second. 

Where both the Primary and the Fii-st Appellate 
C-ourt gave a decision in a case without understanding 
it, it is not a proper decision on the merits and the 
High Court should, in second appeal, act under S. 151 
of the Code and remit the case for retrial. (^Lindsay 
and Stuart^ //.) RANCHHOK DAS v. IIaR KISHICN 

Has. 19 a. L. J. 553 : 63 I. C. 601 : 

3 U. P. L. R. (A.) 87 

S. 161— Remand — Adiournment. refusal to 
Srant — Appeal. 

An order refusing an adjournment is appealable, and 
the Appellate C ourt has power to set aside the decree 
and order a retrial if the adjournment had been wrong¬ 
ly refused. (A/aeleod, C\ y. and ShaP. /.) Jetha 
LaL z;. VaraJLAE. 63 I. C. 478 : 23 Bom. L. R. 769. 

S. \b\—.-Remand Specific Prt/visions of Code. 

Where the Code contains specific provisions whiclr 
would meet the necessities of a crise, an order of re¬ 
mand under inherent powers should not be njade. 
{_Sanderson, C. J. and Chakravarly, /.) RaJANI 

Kanta Saha t'. RaJendha Kumar Bose. 

82 r. C. 663 : A. I. R. 1925 Cal. 274. 

151 — Remand—-Appeal—Death of respond- 
ent^Remand by appellate Court—Legality of order. 

A suit for cancellation of a sale held under the 
Paini Regulation was decreed in the Court of first 
instance, upon appeal by the two Zemindaj-s (defen¬ 
dants) that judgment was reversed and the suit was 
dismissed. The plaintiff thereupon appealed to the 
High Court. They joined as respondents three sets of 
persons. ?vc.. (t) the auction purchaser, ( 2 ) the two 
Zemindars, and ( 3 ) the persons alleged to be joint 
tenants in the putni. During the pendency of the 
second appeal in the High C'ourt the executor to the 
estate of one of the Zemindar respondents died on the 
loth June 1916 . The plaintiffs, it is now asserted, 
were not aware of this circumstance and the auction- 
purchaser as also other Zemindar respondents were 
equally ignorant of the event. The result was that on 
the 31 st January 1917 , when the appeal was taken up 
for final dispo!sal in thisC'ourt. the hearing proceeded 
on the assumption that all the parties were properly 
represented on the record, 'I'he appeal was heard, 
the decree of the lower appellate Court was set aside 
and the case was remanded for reconsideration. 
When the case went before the District Judge, he was 
informed on the 20 th December 1917 , that one of the 
Zemindar defendants had died during the pendency of 
the appeal in the High Court and that the lepresenta 
tiveun-interest of that Zamindar was not bound by the 
order of remand made by the High Court. I'hereupon 
the District Judge held that the appeal could not be 
reheard by hin:. Held, the order of the High Court 
was not a nullity by reason of the death of one of the 
respondents, that the High Court had jurisdiction to 
fiear the appeal and that the District Judge should 

have reported the case for the orders of the High 
Av’jr* <i>^d Chotznev, J J.) A6DUL 

AZIZ V. Lakhmi Chandra MaJumdar. 

37 C. L. J. 494 : 74 I. C. 545 : A. I. R. 1923 Cal. 676. 

^ Id 1 ^ ‘ iV ef/ianci — Powers of Court inuler 

Code. 

The appellate Court has no jurisdiction to remand 
W case to a trial Court under O. 41 , R. 23 . C.P.Cocle 
greaves and Chose, //,) RaDHAKRISHNA SaHa 
KaMALAKAMINI. 35 c. L. J. 345 : 

. *^0 I. C. 547 ♦ A. I. R. 1922 Cal. 456. 

lol- Remand-'dHherent po 7 vers—lVhen to 


C. P. CODE (V OF 1908). S. 151—Restitution. 

be used. 

A remand under the inherent l)Ower> of a Court can 
be made only when the justice of the case requires It. 
(IValmsley and Chose //.) Sa.SI MUKHI DaSI r-'. 

Adinash Chandra Holder. 

A. I. R. 1922 Cal. 279, 

-S. 151— Remand — Retrial—Poiocr of Appel- 

, lute Court to older—Power zohcn to be exercised. 

! An appellate Court has the power to order a retrial 
and this power is to be adopted in exceptional circum- 
stance^ where the Code does not provide adequate 
procedure. {Buchland, /.) RaDHa KaNTA v. 
PRAKASH Chandra. 64 I. C. 599 (Cal.) 

--S. 151— Remand, 

An appellate Court has p(j\\er to make an order of 
remand under S 151 of the P. Code when O. 41 , 

R. 23 of the C.'ode tioes not apply, {d/ariineait, /.) 

-Mah.mudShah 7 ’. Jalal Hussain Shah. 

73 I. C. 915 : A. I. R. 1924 lah 245. 

--’S. 151— Remand—AH the issues fully tried 

and decided by trial Court—Appellate Court coining to 
a different conclusion on one issue—Remand Impro¬ 
priety of. 

Kemand by the appellate Court coming to a difftr- 
ent conclution on one issue though all the issues were 
fully tried and decided by trial Court is not proper. 
{Devadoss, J .) PeRICHEKLA Su RYANARAVANA 
RaJU ?■ GaNAPATHV R.aJU. 30 M I. T. 314 : 

16 L. W 593 : 70 I. C. 665 : A. I. R. 1923 Mad. 113. 

-S. 151 and 0. 41, R. 2Z— Remand^ Order of 

remand uflceting the whole suit, v an order under 

S. 151 and So not appealable. 

Where there was no question of any preliminary 
point_ and the order of remand affected the whole 
decision of the whole suit, held, that the remand 
must be taken to have been made under inherent 
powers and no appeal lies. 3 P. L. J. 253 , Foil. 

{Possy Jf) BalaraiM Manjhi Jagannath 
ManJHi. a. r. R. 1926 Pat. 760. 

S. Ibl—Remand un-der inherent poioer — 
Appeal^.yaintainabillty-—/f can be re-considered 
^ There is no appeal against a remand made under the 
inherent powers of a Court,but when the matter comes 
up for final disposal the Court has power to reconsider 
the correctness of the orcier, {Das and Ross, //.) 

Bauu Ram Raj ?■. Maheswar Pras.^d Singh. 

78 I. C 466 : A. I. R. 1925 Pat. 336. 

Restitution. 

•Ss. 151 and Vy^^-Restitution. 


E.xecution Court has inherent powers to make res- 
Utulion orders in cases that may not fall under S. 144 
C P. Code. It has powers to direct refund of money 
paid out of Court. (^A/ookcr/ce and Panton, // ) Rai 
CHARAN zc DEBI PRASAD. 35 Q L J 53 • 

26 C. W N. 408 : 641. C. 864 ; A. I. R. 1922 Cal. 28.' 

-—S Ibl—Restiiution—C. P. Code, S. 144 . 

Under b. 151 Court can apply the principle of 
b 144 to cases to which it would not ordinarily apply 
and can order restitution as may be necessary. (Leslie 
Jones and Broadway, //.) AllaH DIN v. CHIRaGH 

_« ,,, ^ 63 1. C. 43. (L). 

- destitution can be ordered in exercise 

of ndierent powers even in cases not covered by S, 144 — 
6 . P, Code S. 144 . 

There is inherent power in Courts under S. 151 to 
apply the principle of S. 144 even in cases which do 
not strictly come within the terms of that section and 
to order such restitution as may become necessary as 
the result of their orders. { Jackson, JJ.') Sudal ai- 
MUTHU PILLAI z. SUDALAIMUTHU PlLLAl. 

83 I. 0. 138 : A. I. R. 1925 : 365, 
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C. P. CODE (/V OF 1908), S. 151—Restitution. 

- S. 151— Restitution—Executiou sale. 

Where in an execution sale the proceeds have been 
distributed among several decree-holders rateably and 
the execution sale set aside in a claim suit, strangei 
purchaser has no right to refund of the purchase 
money, Ayl ifiS J• ^ enkatasubba A </(?, J .') 

RaJarao r/. ananthanarayanan Chetty. 

42 M. L. J. 308 : 67 I. C. 369 : 15 L. W. 303 : 

(1922) M. W. N. 255 : A. I. R. 1922 M. 228. 

-Ss. 151 and 141 — Restitution — Penter of 

Court to order—Inherent pcTtver — Scope of. 

The inherent power of a Court to grant a restitution 
will be exercised in the ends of justice, that is to say, 
where this is the only legal method by which the 
applicant can obtain his dues, {Ayling and Venkata- 
subba Raoy J J.) VAKADA RaMASWAMIZ', UmMA 
VenKATARATNAM. 42M. L. j. 473 ; 

30 M. L. T. 178 : (1922) M. W. N. 184 : 

67 I. C. 646 ; 15 L. W. 421 : A. I. R 1922 Mad. 99. 

-Ss. 151 and 144— Restitution — Inherent 

Power—Delhfery of possession under mistake. 

Where a judgment-debtor is dispossessed under an 
erroneous order of Court and that order is set aside in 
a proceeding to which the C'ourt auction-p^^*'^^^^-*'®^ ^ 

party it is the duty of the Court to order restoration of 
possession to the judgment-debtor. 41 M. 467 Rel. 
{fCotzval, A. /. C.) SHRIKISAN v. SUNDARBAI. 

18 N. L. R. 24 .• 64 I. C. 732 ; A. I, R. 1922 Nag. 82. 

-S. 151— Restitution — Po7ver to order. 

Even in cases which are not covered by S. 144 a 
court has inherent power to order restitution if the in¬ 
terests of justice require it. {^Das and Ross^JJ.^ 
KaMALANATH JHA V. MOBIT NARAIN JHA. 

5 Pat. L. T. 563 : 78 I.C 310 : A. I. R. 1924 Pat. 800. 
-S. 161 and 0. 40, R. X^Rcstitution—Impro¬ 
per appointment of Receiver—Refund of salary paid tn 
Receiver. 

The plaintiff in a suit applied for and obtained the 
appointment of a Receiver over properties belonging to 
A and also properties belonging to R. B was subse¬ 
quently held to have been wrongly joined and was dis¬ 
missed from the suit. B thereupon applied to the 
Court that the plaintiff should return Receiver’s com¬ 
mission and other charges incurred by her in respect 
of the Receivership.//that the Court had inherent 
power to order the restitution prayed for. The Recei¬ 
ver’s possession was wrongful ab-initio and such restitu¬ 
tion should be ordered as will, so far as may be, place j 
the parties in the same position that they would have 1 
occupied if such decree had never been passed. But 
for the order the applicant would never have been 
called upon to pay to the Receiver fees for taking 
charge of the property and realising its profits, and she 
was entitled under the law to be put in the same posi¬ 
tion so far as may be as if the order had never been 
passed. (Voung, O C. J. and May Oung. J.') NaIK- 
WAR V. Ma Aye BVU. 1 Rang. 770 ; 79 I.C. 724 : 

A. I. R. 1924 Rang. 181. 

Restoration. 

-S. 151— Restoration—Decree set aside for 

want of guardian — Procedure. 

Where the previous suit had failed for want of a 
lawful guardian, the proceedings in it including the 
decision are a nullity from the point when the impro¬ 
per appointment of the guardian was made. It is not a 
commencement of a fresh suit. It is not an applica¬ 
tion for rehearing, because in the eye of law there 
has been none. It is not an application to restore. It 
is an application to revive it by the appointment of a 
proper guardian so that from the date of such appoint¬ 
ment it becomes a properly constituted suit in which 
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the differences between the parties can be decided. 
{Walsh and Ryves,/J.) KiRPU KiSHAN v. BaBULaL 
45 All. 606 : 76 I. C. 765 : A. I. R. 1924 All. 225 (l). 

-S. 161— Restoration—/fiherent Power^Rg. 

hearing—Decree against minor impleaded as a major. 

Plaintiff sued to eject defendant who was in fact a 
minor without describing him as such. A decree was 
passed. On an application by the minor the decree 
was subsequently cancelled and the case was posted 
for rehearing. Held, that the court had jurisdiction to 
pass the order under S. 151 , 0 . P, Code. {Burn,/. 

M.) SHAMI V. jAl DEEI KUAR. 

L. R. 5 A. 331 (Rev.) 

_S. 151— Restoration—Suit dismissed for 

want of letters of administration— Subsequent produc¬ 
tion of letters. 

The Court below, instead of staying a suit for pro¬ 
duction of the letters of administration, dismissed it 
giving liberty to the plff.to apply to have the dismissal 
set aside on obtaining letters. Subsequently the plain¬ 
tiff obtained letters of administration and succeeded in 
setting aside the dismissal of the suit which was then 
tried and decreed. On an application in revision by de¬ 
fendant. Held, that the lower Court should have 
properly speaking stayed the further trial of the suit 
pending the production of the letters of administration, 
that the order of the lower Court was really a means 
of su.'ipending the suit and at the same time discharg¬ 
ing it from the list of suits on file, that the merits of 
the case were entirely in fa\our of the plaintiff and 
therefore the High Court would not interfere in revi¬ 
sion. (Macleod, C. J. and Coyajee, /) KHUSHAL 

SiNOJi V. Oman SingJi. 24 Bom. L. R. 738 : 

70 I. C. 910 : A. I. R. 1922 Bom. 210. 
_S. 151— Restoration — Execution case errone¬ 
ously dismissed for default—Application for restora¬ 
tion headed as under O. 47- *5*— Applica¬ 

tion is for restoration and not for review. 

Where an application for restoration of an execu¬ 
tion case wrongly dismissed for default was headed as 
an application under O. 47 , R. i and also under S. 151 , 
Held : the application was really one under S. 151 and 
hence no appeal lay. {Suhrawardy, /,) SaRADINDU 
MUKERJi z'. Girish Chandra Tewari. 

78 I. C. 816 : A. I. R. 1926 Cal. 184. 
-“S. 151— Restoration^ Execution application 

I —Dismissal for default. 

Under S. 151 , 0 . P. Code, a Court has inherent 
power to restore an application for execution which 
has been dismissed for default, if the applicant satis¬ 
fies the court that such order is necessary in the ends 
of justice. Such an order is not appealable. Even 
viewed as an application for review of the order of 
dismissal for default, notice is not necessary for the 
opposite party {Scott-Smith■. Jy) ABDUL KaRIM 

V. Chaudhri Ram Singh. 69 I. C. 506 : 

A. 1. R. 1924 Lah.350. 
-S.151— Restoration of suit—Minor — Decree 

against, set aside—Effect of. 

A decree passed against a minor was set aside in a 
subsequent suit on the ground that the minor was not 
properly represented in the prior suit and that his 
guardian ad-litem had not consented to act as such. 
After the decree in the subsequent suit the court below 
purported to restore tl- e prior suit and revive it in the 
exercise of its inherent powers. Held, that the court 
had no inherent power to re-open the suit. lO L. W. 
471 ; 39 A. 8 ; 5 L. W. 482 Ref. {Spencer^ J ) ArU- 

MUGA GOUNDAN V. PERIANANJIAPPA GOUNDAN 

46 M.L.J. 348 ; 19 L. W. 233 : (1924) M. W. N. 289 : 

178 I.C. 76: 34 M. L. T. (H. C.) 94 : 

A.I. R. 1924 M. 489(1), 
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C. P. CODE (V OF 1908), S. 151—Restoration. 

^ 151 Restoration—Dismissal of execution 

application for default. 

The executing court has inherent power to restore 
to file an application for execution dismissed for 
default and thereupon the attachment revives. 35 A. 
331 ; 4S B. 648 Kef. {Pfallifax, ,4. J. C.) Sh.ANKEK 

Kao Manik Rao. 0 g j 043 . 

A. I. R. 1923 Nag. 18. 

■— ^^^•~Restorat/on—Execution application — 

Dismissed for default. 

A Court has inherent jurisdiction under S. 151 . C. P. 
Code, to restore to the file, an application for e.xecu- 
tion which has been dismissed for default if it is neces¬ 
sary in the interests of justice and to prevent abuse 
of process of Court. U/cllifax, A./. C.) HaRLAL 
V. NaRAYAN. 18 N. L. R. 152 : 4 N. L. J. 118 : 

64 I. C. 420 : A. I. R. 1922 Nag. 267. 
-S. 151— Restoration. 

Strong grounds would be required to justify an 
application under S. 151 for the restoration of an exe¬ 
cution application. (^Aslr.oorth, J. c. and Simpson, 

A. J. c.) Nageshwar Prasad Jai Narain. 

c 1^22 Oudh 201 (2). 

— ^‘^^^^Restoration^/n/ierent power 0 ^ cour t 

Execution of decree — .4pplication dismissed in default 
—Restoration without notice to ludi^ment-dehtor. 

An order restoring an execution application dismiss¬ 
ed for default without issuing notice the judgment- 
debtor^ and without examining the merits cannot be 
maintained. In restoring an application for execution 
of decree dismissed in default the Court should specifi- 

cally state under what section of the law the order is 

made. A Court acting under S .151 of the Code of Civil 
I rocedure must state in what manner the ends of justi¬ 
ce require the revival of the proceedings. It must satis¬ 
fy Itself that as strong grounds exist for acting under 
b. i 5 i» C. P. Code as would be required on an applica¬ 
tion for review. {Dalai, J. C. and Neave, A. /. C.) 
SiTAPAT Ram V. Lal Mahabir Prasad. 

1 0. W. N. 747 : 87 1. C. 438. 

——Ss. 151, 148, 149 and 114 and 0. 47, R 1 _ 

R estor.ition—Defi ci t Court-fee not paid due to 

treachery of pieadeRs clerk-Plaint refected^Applica- 
tion to restore-, lies. 

If the statute says that a thing should not be done, 
b. 151 cannot vest the Court with the power to direct 
that It should be done ; but when and where there is 
doubt and difficulty in applying the other provisions of 
the Code to the facts of a particular case.S. 151 would 
apply. The deficit court-fee demanded by the Court 
was paid by the plaintiff to the pleader who handed it 
to his clerk to put it in Court. The clerk mis-appro- 
priated the money and filed bogus applications for time 
to pay the deficit Court-fee with the result that the 
Court,being tired of such applications ultimately reject¬ 
ed the plaint. The plaintiff coming to know of the 
result of the suit and the deceitful conduct of the clerk 
filed an application in Court for revocation of the 
order rejecting the plaint and for restoration of the 
suit to Its original file. Held, the suit must be 
restored to file. After having paid the money to a 
duly constituted agent and an officer of the Court under 
me Legal Practitioners Act and the rules of the High 
Court. Whose duty it was to deposit it in court the 
responsibility of the plaintiff ceased until he was in¬ 
formed of the default made by the pleader or his 

^itlwant Sahay, //.) 

Adit Prasad Singh v. Ramharukh Ahir, 

4 Pat. 180 ; 1925 P. H. C. C. 147 : 

„ ^ 1925 Pat. 435 (2). 

S. 151 and 0. 9, R. 9— Restoration — Dismis¬ 


sal for default. 

Q. D. 


C P. CODE (V OF 1908), S. 151—Scope of. 

That there is an inherent power in the Court to set 
aside a dismissal for default ha.s been repeatedly held. 
The power may be exercised where the claim is a 
substantial claim and would be barred by limitation, if 
the suit was not restored. {Ross, J.') Ra.M N'araIN 
V. Ramdhan vSingh. 

4 Pat. L. T. 647 ■ 72 I. C. 668 ; 1924 P. H C. C. 280 : 

A. I. R. 1924 Pat. 274. 
-S. 151— Restoration of appeal dismissed for 

default—Laches of advocate or careless mistake of his 
clerk. 

The High Court refu.sed to exercise its inherent 
power to restore an appeal dismissed for default, on 
the ground of laches of advocate of careless mistake 
of his clerk. {Pratt, y.) MaUNG THAN jy. ZaMIaT 
BIBI AND ONE. 3 Rang. 488. 

Review. 

' ]-S. 151— Revic'o — Jnherent po'oer. 

C ourt has no iniierent power to rev iew a decree 
which was perfectly valid when it was passed. 
{Sulaimau and Roys. //.) NA'rHU .MaL . KaGHC- 
RIR Singh. L. R. 6 All. 669 : 89 I. C. 946 : 

23 A. L. J. 1029. 

--9- 151— Revie-iO—Inherent poToers _ Dismis¬ 
sal of suit for non-payment of Court-fee—JVo pmocr to 
restore. 

The Court has power to review its order rejecting 
the petition under O. 7 , R. ii. {Das and Kulwant 
Sahay, //.) RaMESHW.ARDHARISINGH ?. SaDHU 
SaRENSINGH. 2 P. 504 : 72 I. C. 629 • 

^ 4 Pat L. T. 261 : A. I. R. 1923 Pat. 354! 
S. 161— Review applied for instead of setting 
aside of ex parte decree—Court can admit. 

Court can admit in the exercise of inherent pow’er 
an application for review though the proper remedy 
would have been to apply to have the Judgment set 
aside as having been passed ex parte. {Duck-worth 
/.) Maung San Tin v. Ma Phet Pu 
2 Rang. 659 : 85 I. G. 284 : A. I. R. 1925 Rang. 192. 

Scope of. 

* 151 licope — Al'ortivc proceeding in 

lower Court. * 


■VOL. 1—64 


. High Court has power not merely to set aside abor- 
live proceeding in lower Court but to pass such order 
as the Court ought to have passed itself, and can if 
me many be referred back, still pass. {Walsh, A. 
C. J. and Ryves, /.) BaLGOBIND SheO KuMAR. 

All. 818 (2). 
power—Seope of 
; Code—Inherent penver 

, '-5/• 9- P- Code, declares the existence of an in¬ 
herent jur.sdict.on in all Courts to go beyond the law 

"l'' Justice. But S. 151 does 

not lay down, and could not lay down that a Court 

‘he law of procedure. A judge 
s bound hy the Code of Procedure and the law of 

sll^nf r"' " ‘he Code of Civil Procedure is 

silent It is possible and frequently desirable to apply 

tion*s^oidfr'''^l°^ following qualifica- 

IZlled n ^ 1 .“^® applied. S. , 5 , cannot be 
applied "here the rule of procedure is already laid 

down, and where owing to the appellant’s laxiL they 

waited until it was too late to apply under tha/rule 

to obtain the relief tLy desire by igno 9 

PRAKASH V. Jhinguria. 

_416 : A. I. E. 1924 All. 446. 

— li>l—Scope of—Hot to be used to evade 
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C. P. CODE OF 1908 \ S. 151—Scope of. j 

i<^i, r. <’o(le, is iutt:n(!o(l for exceptional caso 1 
for whioli there is no remedy except the ('ourt's in- ; 
her* Hi po^\ers. T| Is jiot inteiuied lo eiiahle courts to j 
evade or ignore the provisions of law winch govern ' 
procedure. U'iitre after passing a decree, a court , 
>//'’ sol jsiile its own decree on the ground it 

l>;ul disc(»\cred s.nne documentary evidence on the 
r<cord, t!n^ procedure i- illegal, {Danii/s, /.) 

Mah.M)i:(> r . Kai i.oo. 21 A. L. J. 447 : 

L.R. 4 A. 365 : 73 I C. 494 : A.I.R. 1923 All. 603 (1). 

-S. 151— Scope Sitmt/iouiiiS' ioi/>tcss he- 

fore a ft ivaic person. 

'Po summon a private citizen to give evidence before 
anollier |)rivate citizen is not within the inherent juiis- 
diction ol a ( ourt. ^fACKIN'IOSH 

AND Co. S( INDIA SflAM N.WIGA'nON CO. 

24 Bom b. R. 853 : A. I. R. 1922 Bom. 444. 
———S. 151— SccP<- of — Po-.oers under S. 151 
ikould not he iiiT'o/ced U’/ieu there is ej.press provision 
{or re7neio in the Code — Civ. Pro. Code., O. 47 . R. 1 . 

Where the power under O. 47 . K. i is granted by the 
Code itself it is not necessary to invoke the inherent 
power.s of ihe C'ovnl nntler S. f.5t, t iv. Pro. Code. 
'I'he powers exercisable under these respective provi¬ 
sions are not mutually exclusive. {A/uker/ee, J.) 
F'ROBH \S KtiM.AK f^ANGUbl 7\ NITHAK LAL GaN- 

GULI 28 C. W. N. 928 : 84 I. C. 278 : 

A. I. R. 1924 Cal. 1054. 

-S. 151' —Scope of—Inherent poxoer of court. 

Ihe doctrine of inl'.errtu power has no scope for 
application whert; iherf is express statutory provisions 
on tile point in controversy, (Afiirtiucnu. y.) tlRM 

Di- Kahna Mai. I'anarsi Dass i\ Kahummal 
NA I HUMAb. 40 P. L. R. 1922 : 69 I. C. 718 : 

A. I. R. 1924 Lah. 70. 

-S. 151— Scope of — P.xercise of poiocrs under 

— Discretion—Order not revisable. 

I'he exercise of i^owers under S. iSC ^ • !*• 
<iode is purely discretionary with .a t.ourt and if the 
learned subordinate Judge refused to exercise these 
powers their non-e.xercise is not aground lor revision. 
(.]/(yii Sa{:ur, /.') THK PUNJaH PaNKING COM- 
PANV 7. GJ\ AN I)H \NP.\ I Kai. 75 I. C. 487 ; 

A. I. R. 1923 Lah. 506(2). 

-S. 161—. Scope of — Extension of limitation — 

Power of C ourt. 

.S. 151 , C. P. Code must not be used to defeat the 
imperative provisions of S. 3 *^1 ibe Limitation Act. 
(Che7us, y.) KhaIHATI r/. U.MAU DlX. 

66 I. C. 270 : A. I. R. 1922 Lah. 266. 

—S, 151 —Scope of-^ Court may do zo/iat is fair 
and equitahle in absence of express prohibition. 

.S. 151 would nol enabK' tlie t ourt to act against 
any of the express provisions of the Code or the rules 
but where there i.s no express provision which prohibits 
a course or where it does not violate any of the rules 
there seems to be no reason why S. 151 should not be 
resorted to in order that the Court may do what in its 
opinion is fair and equitable, 33 C. 927 Ref. to (Case 
law discussed. {^ICununas7vanii Sastri^ J.') PERUUI 
SOORYAPRAKASAM 7-. P. I. Muniswami CHETTI. 

20 L. W. 175 : 84 I. C. 134 : 48 Mad. 494 : 

A. I. R. 1925 Mad. 42. 
— — ■ S. 161— Scope of — Section not lobe applied 
where specific provisions exists but is not a'vailcd of. 

Where a Code declare.s the law on any matter spe¬ 
cifically dealt with, the law must be ascertained by an 
interpretation of the language used by the legislature, 
for, the essence of a Code is to be exhaustive on such 
matters, 43 M. 94 Poll. 45 R. 648 dissent. (^Seh7oabes 
C. /. and Wallace, J.') KUlSMNASWAMI NAIDIT rc 
C'HENGALKOYA NaIDU. 45 M. L. J. 813 : 


C. P. CODE (V OF 1908), S 151—Scope of. 

18 L. W. 870 : 33 M.L.T. 207 : 47 Mad. 171 • 

76 I. C. 836 : A. I. R, 1924 Mad. 114. 

-S. 151— Scope of. 

The inherent powers of a court are not to be used 
in order to relieve a party from the consequences of 
his own mistakes or to enable him to evade the law 
of limitation. {Oldfield and ICcnkatasubba Rao^ JJA) 
GaNAPAIHI MUDALIAR7-. KRI.SHNAMACHARI. 

43 M. L. J. 184 ? 16 L. 'W. 178 • 

31 M. L. T. 135 (H. C.) : (1922) M. W. N. 614 : 

70 I. C. 743 ; A. I. R. 1922 Mad. 417 (2). 

-S. 151 —Scope of—Inherent power—When can 

be invoiced—Specific pro7:ision in the Code. 

.\ Court cannot invoke its inherent jurisdiction 
where there is a provision in the Code wlvich would 
meet the requirements of the case. (Baker., O. J. C.) 

Mt. Mulia 7'. PaRTAR, a. I. E. 1924 Nag. 326. 

-S. 151 —Scope of—Posver when exercised. 

The power mentioned in S. iSC C.P. Code must be 
used very sparingly and only in the last re.sorl, if only 
because of the great danger of mistake as to what the 
justice of a given case may be and the same result 
can here be achieved in accordance with the letter as 
well as the spirit of the law. By its very terms S. 151 , 

( '. P. Code does, in certain specified circumstances, 
nullify the clear and imperative provisions of the Code 
as well as those that arc amb’guous or advisory, if 
any of the latter classes exist. The provisions which 
cannot be nullified by virtue of the power mentioned 
in that section are nol those that are clear and im¬ 
perative but only those wliose operation in the parti¬ 
cular case will not defeat the ends of justice or lead 
to abuse of the process of the court. {IIallifaxy A. 

y. c.) Debilal V. krishnaJi. 

5 N.L.J. 265 : 67 I, C. 296 : A. I. R- 1922 Nag. 125. 

-S. 151 —Scope of. 

Under S. 151 a (’ourt cait apart from considerations 
of law, and equity, prevent abuse of its processes 
where the action of the decree-holder is likely to re¬ 
sult in undue advantage to one party. {Dalal% J. C, 
and A cave, A. y. C.) VASIN ALI KllA^ v, ALI 
Bahadur. 10 0. L. J. 443 : 79 I. C. 685‘: 

A. I. E. 1924 Oudh 230. 

-S. 151— Sc<’pe of—Courts not entitled to 

contravene distinct provisions of lasv. 

//,/t/, that S. 151 of the C. P. Code was never 
meant to enable the Court to contravene a distinct 
provision of the law. {Daniels, J. C.') BHAGWaN 
Singh v. Sheonath Singh. 94 I. C. 217 : 

24 0. C. 216 

-S. 151 —Scope of—Court cannot do what is 

prohibited by the Code. 

A (’ourt has no inherent jurisdiction to do that 
which is prohibited by the Code. So it cannot set 
aside its own decree save under O. 20 , R- 3 . {Das and 

Ross, yy.) Rameswak Mahton j'. i.ala dwar* 
KA Prasad. 3 Pat. 778 : 84 I. C. 320 : 

6 P. L. T. 309 . A. I. E. 1925 Pat. 36. 

- S. 151 —Scope of—Suit dismissed for default 

tn\abs€nce of (>oth parties owing to reorganisation of 
Courts and change of venue—.Application to restore ease 
filed out of time—Whether Court has power under 
S. iSi, C. /'. Code, where no ground available under 
S. 8, Lifnitation to excuse delay. 

The provisions of S. 151 , C. P. Code, cannot 
be invoked in cases in which a party has had 
a definite remedy open to him but has failed to resort 
to it within the time allowed by law and so has lost 
it. {Lentaigne and Carr, JJ.) MRS. S. G. M, 
Samson 7a Silvaran, 3 Bur, L. J. 47 : 82 I.C. 418 : 

A. I. E. 1924 Bang. 274. 

—-S. XbX^Scope o/'^ E.x€epi in very e.x’ceptional 

I • 
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C. P. CODE (V OF 1908), S. 151—Stay of Exocutioa. 

(ircumstanccs ?io saL: i>y court shoithi be set aside ^\i<y 
motu 'ivithoiWproof of suhstanlial iniurv. 

The Court should uot, except in very exceptional 
circumstances and when it is necessao In the ends of 
justice or to prevent a gross abuse of the process of 
the Court, set aside a sale suo uiotu s\ilhout proof of 
substantial injury to any party, especially when the 
legislature has made it incumbent on a parly interest¬ 
ed in setting aside a sale to prove that the irregularity 
or fraud complained of by him has resulted in sub¬ 
stantial injury. {JCeuurdy, J. C. and Rupchand 
Bilaram, A. /. C.) KuSTOMji CukSETjI r-. PerOZ- 
SHAH D. MINVALA. 18 S. L. R. 130 : 86 I. C. 1045 : 

A. r. R. 1925 Sind 253. 

Stay of execution. 

' S. 151— Stay or c.xcctttion—/nkcreizl poioers 

—Exercise of. 

The inherent power of the High Court to make an 
order staying execution should not be exercised in a 
case where such an order would merely impede the 
execution of the final decree without any good and 
sufficient cause. (^Broadivay and Ifarrison, JJ.') 

Fitzholmes 7. Rank of Upper India. 

89 I. c. 588- 

- S. 161— Stay of exeeulion — Brand — A-o suit 

pending—Power of executing Courts. 

The e.xecuting court has no power to stay the exe¬ 
cution under O. 21 , K. 29 , if at that time no suit is 
pending before it against the decree-holder on the 
part of the judgment-debtor, but the court has an 
inherent power under 8 . 151 of the C. 1». Code to 
stay execution on the ground that the ex parte decree 
was obtained by fraud. {Scott-Smii/t, J.') P. W. 

Fitzholms 7 .'. Waryam Singh. 76 I. c. 419 • 

A. I. R. 1923 Lab. 514. 
———S. 151—,SV( 7 j' of execution — In absence of possi¬ 
bility of speedy decay or depreciation in Z’oiue executioa 
should be stayed until disposal of insolvency application. 

Where property under attachment is not liable to 
speedy decaj' or where it is not of such a nature that 
the delay in its sale would seriously depreciate its 
value, the Court should, in the exercise of its inherent 
jurisdiction order stay of the execution proceeding till 
such time as the Insolvency Court either passes an 
order of adjudication or dismis.ses the application. 
(^Bilaram, A. J. C.) FlR.M OF LYON, LORD & CO. 
Firm of Virbhandas Kutten Ch.and. 

76 I. C. 380 : A. I. R. 1924 Siutl 69. 

Substitution of parties. 

'S. 151 and 0. 1, R. \Q—^.Substitution of 

Parties — Appeal--^ Abatement, 

A suit was brought by a firm against three other 
firms but the names of the members of the firm were 
disclosed. Pending an appeal one of the members of 
the plff. firm died and his three sons applied under 
O. 30 , K. ( 2 ) to be added as his legal representa¬ 
tives and parties appellants. Their application wa.s 
dismissed as time-barred, and some time after the dis¬ 
missal the surviving appellants applied to add the 
legal representatives as respondents. Pfeld tliat the 
Court has inherent power to add the legal representa¬ 
tive as respondent and to proceed with the appeal. 

3 Pat. L. J. 409 . Ref. (^Mookenee and Panton, J J.') 

PuLiN Behari Roy v. Mahendra Chandra 
GhoSAL. ^ 67 I. c. 10 : 34 C. L. J. 405. 

' S, 151—Substitution of parties—^Power of 

appellate court to culd parties—Circumscribed by O. 41 , 
R. 20 . 

An appellate Court has power to implead only such 
person.s as parties to the appeal as were parties In the 
trial court and were not made parties to the appeal 


C. P CODE • V OF 1908), S. 162. 

but not those wlio were cotnplcic -•ti.ingi 1 ■' (.0 (he 

suit. 

Powers of a (.ourl l<» implead parlies aiuler S. i;^i, 
I‘. I.'ocle are circun^scribed by O, . 41 , K. 20 and it is 
only in exceptional circumstances tlial the inherent 
powers under S. 151 could be invoked. {A/oti Sa^ar. 

y ,) Mr. Haeimax 7. NI K Mi;}{ a.mm.ad Khax. 

73 I. C. 136 : A. I. R. 1923 Lah. 490. 

Who can invoke. 

---'S. 151 —H 7(0 can inz'ohc — Plaintiff Jiol ilctirly 

entitled to relief—.Idvaneemcnt of income cannot be 
granted. 

In easels where the plaimilt is not clearly entitled to 
some relief in the suit, Courts will refuse to make an 
order for advancement of incotne. {.Spencer, Offg. 
C. J. and Srinivasa Iyengar, ./.) SVED ^■CSUF SaHEB 
r-. 8UBHAN BIBI. 48 M. L. J. $95 : 

21 L. W. 308 : 86 I. C. 909 : 
U925) M W. N. 109 : A. I. R. 1925 Mad. 443. 


S. 151— H'/io cuh inT ohe — Company—Repre¬ 
sentation — Defeet in—Effect of decree or Order. 

Where a corporation or company is made a party to 
a proceeding but is not represented by a person having 
legal authority to do so and an order is passed adverse¬ 
ly to it, it is competent to llie proper officer to apply 
for vacating that order after hearing the person through 
wliom the corporation or couipany can legally act. In 
suclt a case it cannot be said that the corporation or 
compaii)' is not a party simply because a wrong person 
represents it. It is open to a court to act under S. 151 , 
C.. P. C-ode, and set aside ll)e order passed under the 
above circumstances and it is not necessary to proceed 
by way of separate suit. But a stranger to the litiga¬ 
tion cannot intervene after the suit or proceedings are 
disposed of and claim the protection of S. 151 or 
appeal to the inherent powers of the court to do jus¬ 
tice. {R 'umaraswami Saslri, /.) PERUMAL MoOPAN 

V. VExVKatachariar. 42 M. I. J. 663 • 

15 I. W. 586 ; (1922) M. W. N. 268 • 
31 M. L. T. 35 (H. C.) : 68 I. C. 910 : 

.. A. I. R. 1922 Mad. 193. 

l^l-~;l^ ho can invoke—Order for payment 
of amount sued for before decision of suit. 

S i.5i> U. P. Code saves the (.’ourt’s inherent power 
to make .such order as may be necessary for the ends 
of justice-or to prevent abuse of the process of the 
Court, but there is iio rule of law or equity which 
requires, nrthe iiUc.-est of justice that a plaintiff suintr 


I . - ^ ..- -- plaintiff suing 

j to enforce a conti-act for the payment of money, where 

j the claim is disputed should be awarded a portion of 

the amount claimed before hi.s right has been establish • 

ed by the suit brought for that purpose. (A/iller C J 

-SW/ay, J.) GOPAL SarAN NaRAIN 

Singh z*. sita Devi. 2 Pat. L. R. 159 Cciv ) • 

.*> Pat. L. T. 560 r 1923 P. H. C. C. 290 : 

c tco , , A. I. R. 1924 Pat. 69. 

Ss. 152 and 115—Court has t urisdiction to 

refuse amendment—Failure to exercise /urisdiction 
makes revtszon competent. 

Under 8 J 52 of the C. P. Code, the Court has 
powei, under the peculiar circumstances of any case, 
CO refuse the application for amendment of decree, if 
It feels inclined to do so. The Court is not bound to 
^rant the appacation m every case. On the judgment- 
debtor satisfying a mortgage decree in full, the case 

fin'll ^ aftenvards. the de- 

^ applied for amendment of the decree. Held, 

the application if it was 
mclmed to do so. Held, further that the failure by 
t.ie Court to exercise this junsdiotioii on the ground of 

Its non-existence, amounted to material irregularity in 


lots 
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the exercise of its jurisdiction, s(» that revision of its S 
order was permissible. I 

Per Daniels. J .— When a decree for money has t 
been finally satisfied and discharged, the Court is ( 
runclifs affieo and can no lottger entertain an applica- 
tion for amendnient under S, 152 of the C. P. ( ode. 
(ySnlaitnan and Danit'/s, J J PITAM LAL v. 
RaLWAN I Sin<'H. 23 A. L. J. 518 : c 

88 I. C. 396 ; L. R. 6 A. Civ. 423 : 

A. I. R. 1925 All. 656. t 

_S. 152— Correction of error is discretionary. 1 

Under S. 152 of the ( . P. Code there is no right in t 
any party to have a clerical or arithntetical mistake j 
corrected. The matter is left to the discretion of the ( 
Court and the discretion has to be exercised in view 1 
of the peculiar facts of each case. (A/nier/cc and t 
Dalai, //.) KISHOKE MOHAN CHHANGA LaL. 1 
I. R. 5 A. Civ. 753 : 82 I. C. 1030 : 47 All. 44 ; 

A. I. R. 1925 All, 187. 

-S. 152— Clerica' or arithmctiral mistakt — 

Mistakes in pleadings^ etc. 

A mistake in the final fornt of an order may well 
Ije due to an original mistake made by the party or his 
lawyer in making the application. That is not a 
reason for refusing to correct a mistake ; otherwise 
there should be no object in the legislature giving the 
Courts jurisdiction to correct mistakes. Mistakes of 
the kind which may be described as clerical, or due to 
an oversight between a decree nisi and a decree ab¬ 
solute, are in the majority of cases the mistake or slip 
of the party who sets the Court in motion. {fVa/sk 
and Ryves, //.) ALLAH DiA v. RAHIMUDDIN. 

22 A L. J. 215 ; L. R. 5 A. 102 : 78 I. C. 166 : 

A. I. R. 1924 All. 520. 

_S. 152— Mistake, error or omission — Calcul¬ 
ation of amount due—Overlooking of order of Court. 

In calculating the amount due on redemption, the 
office overlooked an order of Court directing the cal* 
culation up to date of payment. Held, it was a mere 
error or mistake under S. 152 , C. P. C ode and could 
be corrected at any time. {Mears, C. /. and Piggott, 

/ ) BISHUN NaRAIN V. MT. BiBI RAMJI. 

74 I. C. 842 : A.I.R. 1924 All. 127. 

-S. 152— Mistake in plaint. 

Where an error has crept into the record of a case 
owing to the mis description of the suit property in the 
plaint it is incumbent on the Court to correct the error 
in an application under S. 152 , C. P. Code. yPiggott 
and Walsh, SURJAN SiNGH v, WacIR SINGH. 

21 A. L. J. 328 : L. R. 4 A. 184 : 72 I. C. 483 : 

A. I. R. 1923 All. 349 (2). 

_ S. 152— Appellate Court can amend the decree 

of the First Court, 

The decree of the lower Court merges into that ot 
the App. Court and the two become one for the sake 
of execution. Therefore the App. Court can amend 
the errors if any in the lower Court’s decree. ( 7'WAr//, 

/ ) Maiku Lal V. muliam Singh. 

19 A. L. J 375 . 62 I. C. 910 : 
3 TJ. P. L. R. (A.) 166. 

g, Xfi2—Court sale under an order erroneous¬ 
ly stating larger sum as due, ca/inot be set aside for 

the error, , . , • • , 

When an error has been committed, it is always 

within the competency of the Court if nothing has in¬ 
tervened which would render it inexpedient or inequit¬ 
able to do so, to correct the record in order to bring it 
into harmony with the order which the judge obvious¬ 
ly meant to pronounce. Thus where a property is 
sold at a Court sale and made over to the auction 
purchaser, the Court which has ordered the sale, 
cannot set it aside under its inherent powers under 


C. P CODE (V OF 1908), S. 152. 

S. 152 , on the ground that the sale was ordered 
by a mistake for a sum larger than what was due under 
the decree. Hatton v. Harris ( 1892 ) A. C. 547 , Foil. 
{Maeleod, C. J, and Coyajee, /.) PaNDURanG 
ShRIDHAR PATHAK V. NARHAR PANDURANG ATRE 

27 B. I. R. 657 : A. I. R. 1926 Bom. 889*. 

- S. 152 —Amendment of decree—Decree passed 

against legal representative personally. 

To pass a decree against the legal representative of 
the deceased defendant .so as to make him personally 
liable is not competent to a Court to direct. When 
the attention of the Court is drawn to the error, even 
although it might be at a rather late stage of the pro¬ 
ceedings there is no reason why on that account the 
mistake should not be remedied. {Macleod, C.-J. and 
Crump, y.) JAYAVANT RaO NARAYAN V. NaRSING 
SakHaRAM. a. I. R. 1923 Bom. 414. 

- S. 152 —Decree — Amendment — Discretion^ 

Variance between judgment and decree. 

It is made obligatory on the court, if there is any 
variance betw een judgment and decree to bring them 
into conformity. The word “ may ” in S. 152 does 
not make it discretionary with the court to order the 
correction but merely enlarges the powers of the court 
by providing that such correction can be done at any 
time ; or in other words, the section simply emphasises 
that no lapse of time would disentitle the court to 
make the correction. (^^uhrawardy and Graham, 

//,) Chandra Kumar Mukhopadhya z/. Sud- 
HANSU HaDANI. 28 C. W. N. 873 : 80 I. C. 65 : 

A. I. B. 1924 Cal. 896. 

- S. 152 —Decree not in accordance with judg¬ 
ment should be ameuded. 

Where the decree was a personal decree but the 
judgment intended it to be in representative capacity 
(as heirs). 

Held : amendment of decree must be allowed. 
{Zafar Ali, jS ChaNDA SINGH v, FaTEH CHAND. 

A. I. B. 1924 Lah. 621. 

■- S.162 — Order of ameiuiment — Not appealable. 

Though an appeal can lie against an amended 
decree in the same way as against any other decree, 
there can be no appeal against an order amending a 
decree. The Court has power to amend clerical errors 
which had crept into a decree by following similar 
errors in the plaint, without causing the pleadings in 
which the errors first appeared to be amended. 
{Campbell, /.) ASA SiNGH v. JAGIT SiNGH. 

73 I. C. 679 : A. I. B. 1923 Lah. 147 (2). 

-S, 162 and 0. 47, B. 7— Application. 

Even though a Court purported to act under S. 102 
’ on an application which challenged the whole system 
of calculation adopted by a Court, but there was no 
■ allegation that there was any arithmetical or clercial 
J mistake, really the order is an order under O. 47 , R. 7 
I of the Code and an appeal lies from it. {Wilberforce, 

, J) RayJi Lal Z/. Giyani. 3 Lah, t. J. 841 . 

66 I. C. 992 : 4 U. P. L. R. (Lah.) 64, 

_S.162— Court cannot amend where decree is 

. in conformity with judgment though judgment is 

- apparently wrong. 

r A Court has no power to amend a decree when it is 
in conformity with the judgment, not even if there is 
s an error apparent on the face of the judgment. 6 o 

- I. C. 368 not Foil. 3 L. W. 499 . Foil, {^llughes^ /.) 
laKvShman.a Iyengar®'. Narayana Iyengar. 

t 18 L.W. 876 : 88 M. L. T. 221: 

76 I. C. 786 : A. I. B. 1924 Had 226. 

s- S. Ib2—Amendment of decree—Discretion^ 

n Principles guiding—Intervention of rights of third 
’, parties action in good faith — Effect—Sale in execution 
i of decree--Subsequent application for its amendment-^ 
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C. P. CODE i,V 0> 1908). S. 152. 

Parties — Purchase of necessary parties. 

The exercise of the power to amend a decree under 
section 152 of the C. P. Code is discretion¬ 
ary and ought not to be exercised where an applica¬ 
tion to amend is made after the rights of third parties 
acting in good faith have intervened without those 
parties being made parties to the application. {Old¬ 
field and Ramesam. //.) NaraYaNa AvyaR r. 
lUYARI PIVT. 43 M.L.J. 559 : (1922) M.W.N. 731 : 

16 L. W. 623 : 32 M. L. T. 98 : 69 I. C. 977 : 

A.I.R. 1923 Mad. 67. 

-S. 152— Amendment of decree — Delay — No 

difference between decree and Judgment—-Time for 
review over. 

Where the time for reviewing a judgment and decree 
is long past and there is no difference between the 
decree and judgment, the objection cannot be raised 
in a way to take advantage of S. 152 in the absence of 
clerical or arthimetical errors. {Spencer and Odgers, 

yy.) Muniyappa Chetty v. Mangathyammal 

15 L. W. 393 : A. I. R. 1922 Mad. 192. 
—S.152— Clerical error—When to be correeted 
Court can correct a clerical error in a plaint in 
whatever subsequent record it is repeated by slip, or 
inadvertence or by mistake. {Sadasiva Aiy.tr and 
Spencer y JJ.') MaHAEOOB BeGUiM v. LaL BEGIjM. 

62 I. C. 652: 14 L. W. 445. 
-Ss. 152 and 151 — Amendment — Lapse of time. 

Where the parties allowed a decree to be enforced 
for 6 years before attempting to amend it, it should 
not be amended, specially when there is no clerical or 
arithmetical mistake. {Prideau.x. A. J. C.') RaJE 
UdaJIRAM V. RaJeshwar. 67 I. C. 310 : 

A. I. R. 1923 Nag. 109. 

-S. 152— Amendment refused to be considered 

on merits on ground of decree having been signed by 
party's pleader—Revision was allowed. 

Where an application by judgment-debtor under 
C. P. Code, S, 152 on the ground that a certain sum 
incurred as expense in summoning witnesses, was 
wrongly included in the decree, because none of the 
witnesses appeared on behalf of the decree-holder was 
refused to be considered on its merits for the reason 
that the decree as prepared had been signed by the 
judgment-debtor’s pleader. ILeld, that in so doing 
the Court failed to exercise jurisdiction vested in it by 
law. {IVazir Hasatt. A. J. C.) SheO BaLAK !•. 
AmBIKASAHAI. 12 0. L. J. 141 : 87 I. C. 333 : 

A. I. R. 1925 Oudh 373 (1). 
-'S, 152— Rrror in plaitit — Description of pro¬ 
perty — When can be amended—Lapse of time — Effect. 

S. 152 applies only to the correction of accidental 
slips or omission. If the error is made deliberately, a 
Court will not lend its aid to correcting the same. But 
even accidental errors will be not corrected if third 
parties have acquired rights under the judgment in the 
interval. Lapse of time has nothing to do with the 
question. {Wasir Hasan. A. J. C.') MaTADIN v. 
SheO DaRShan. 11 0. L. J. 227 : 78 I. C. 96 : 

A. I. R. 1924 Oudh 408. 

■ -S. 152— Mistakes in decree and Judgment — 

Mistakes in plaint—Correction of. 

Errors in judgments and decrees can be corrected at 
any moment; and if those errors follow from clerical 
mistakes committed in the plaint or other proceedings 
it is open to the Court to ascertain by enquiry whe¬ 
ther any accidental slip has occurred and to rectify it, 
if the real points at issue are not affected thereby. 12 
A. L. J, 185 : 17 O.C. 256 Foil. {Kankaiya LaL 

Pahalwan Singh v. Ganga Baksh Singh. 

66 1. C. 693 : 8 0. L. J. 416. 

— - g . J 5 g — ^^Court" meaning of y 


C. P. CODE (V OF 1908), S. 163. 

“Court” in S. 152 does not mean the particular pre¬ 
siding Judge who may have made the mistake but 
means the Court, whoever may be the presiding officer. 

{Dasy y.) mewa Sahuz.'. Jhouti Singh. 

2 Pat. L. T. 296 : 63 I. C. 840. 
-S. 152 — Ornsdon of one of the mortgage Pro¬ 
perties in plaint and aecree—Pojver to correct exists. 

By a mere oversight the plaint and the decree in a 
mortgage suit omitted one of the items in a mortgage 
document, though there was no dispute between the 
parties as to what was included. Held the error can 
be corrected under S. 152 , C. P. Code. {Dnekworthy 
y.) MaVNGCHIT HI.AING v. N. a. R. M. CHETTY. 

74 I. C. 1020 : A. I. R. 1924 Rang. 104. 

-S. 162— Appellate decree — 7'rial Com t cannot 

amend — Notice. 

Once a decree has been confirmed oji appeal, it is 
merged in the appellate decree and the Trial Court has 
no longer any jurisdiction to amend that decree. 
Notice must be given to opposite party before amend¬ 
ing a decree. {.Saunders. J, C-) .MaT’NG VaNGIN 
V. KatHakaSan CHE'ITY. 63 I. C. 799 : 

('1921) 4 U. B. R. 1. 

-S. 163. 0. 6 , E. 17~Plo^u/. amendment of sjtit 

for breach oi contract — Limitaii-. n .dcf ( i9oS),.4ri‘, 115 . 

The plff. sued in 1913 for 'specific performance of 
the verbal agreement made in 1912 by the defendant 
with him for transfer of certain land for oil wells in 
place of the first agreement of 1903 and when the 
court found the verbal agreement not proved, the 
plaintiff applied to amend the plaint by claiming 
damages for breach of the contract of 1903 . Held. 
the amendment could not be allowed under S. 153 
and O. 6 , R. 17 and it was not open to the court 
to permit a new case to be made out. Held further ; 
the new case as made out was in any event barred 
under article 115 of the Limitation Act, {Lord Buck- 
master.') Ma Shwe Mva r. Maung Mo Hnaung. 

24 Bom. L. R. 682 ; 30 M. L. T. 28 : 48 I. A. 214- 

A. I. R. 1922 P. C. 249 ('P. C.) 

--S. 153— Overvaluing a suit to get round a 

previous decision is an abuse of the court. 

Overvaluing the suit in order to get round a previous 
decision is an abuse of the process of the Court and 
the proper thing for the Court is to return the plaint 
for presentation to the proper Court. {Walsh. A. C. J. 
and Sulaiman. J.) MOHAN LaL v. BHUTESWaR. 

I*- R- 5 • 83 I. C. 1 : A.I.R. 1925 All. 142. 

S.I 53 Court should allo7o Parties to supply 
by way of amendment, signature to application — Civ. 
Pro Code. O. 6, R. 6. 

Under S. J53 fhe Court is authorised to amend any 
defect or error in any proceeding in a suit. An appli¬ 
cation should be allowed to be signed by parties by 
way of amendment where their signature is necessary 
but has not originally been made. (Mukerfee and 
Dalai, yy.) SaNTI LaL i-. RaJ Narain. 

I. R. 5 A. Civ. 565 ; 82 I. C. 65 ; A.I.R. 1924 All. 804. 

~ —S. 153, 0. 6 , R. 7 and 0. 21, R. Applica¬ 

tion returned for amendment—No time fixed—Appli- 
catioJi. Presentation of—Cofitinuaticm or revival. 

The preliminary decree for sale was passed on the 
34 th September 1915 . It allowed time for the payment 
of the decretal money till the 24 th March 1916 . On 
the nth December 1918 , an application was made by 
the decree-holder for the preparation of a final decree 
for sale. On the 13 th December 1918 , the Court 
passed an order returning the application to the decree- 

holder for amendment without fixing any time for its 

presentation after amendment. On the 6 th March 
1918 , the Court ordered that as the application had 
not been filed ?fter amendment the papers should be 
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C. P, CODE [V OF 1908). S. 163. C P. CODE (,V OF 1908), 0. X. R. 1. 

< onsigiR'fi lo record loom. //.’/*/. the application pre- 43 M. L. J. 184 ; 16 X. W, 178 : (1622) M.W.N. 614 
scntcid after .imondnient must be treated asacontifiua- 31 M. L. T, 135 : A. I. R. 1922 Mad. 417 (gx 

tion of the previous application and is an application-S. 163— A^otice to opposite party necessary. ' 

for the continuation oi- revival of the same proceeding Amendment of sale certificate without notice to 
and it was not b.arrcd b\- time. (/J/i<isny itnd /Van- judgment-debtor is irregularity. (.-Oez'adosst /) 
/laivo Lol. //.) K.\LI.l! MaI- 7. K.ASHI NaTH. VaGN ASWAMI IYER z/. CHIDAMPARANATHA MdDa- 

20 A. L. J. 680 ; A. I. R. 1922 All. 446. LIAR. (1922) M. W. N. 130 : 66 I. C. 732 • 

-—S. \bZ —Apprilalt' i '''urt — Arithitu'ticai mist 16 L. W. 760 : A. I. R. 1922 Mad. 63 (2), 

or olr-ious rrror iu plaint and d-crcc—Duty to - -S. 163— Applicability—Distnissal order, 

ann nu. As the dismissal order was not an error or defect in 

Wlierc in a suit on a mortgage the name of the the proceedings, S. 153 does not apply ; the remedy 
\ ill.ago in which the mortgaged property was situated ' for the aggrieved minors is to appeal against the order 
was misdescribed and the mistake is discovered on , {Jioe and Jzoala Prasad, J J,') RaMGHULAM SlNGH 

appeal it is tlu- duty of the appellate Court to allow i SHEODEONAR.AIN SINGH. 1922 P. H. 0. C. 6 > 

.m amendment of the plaint and thus rectify a clerical 3 Pat. L. T. 149 : A. I. R. 1922 Pat. 121. 

nii>takc. i Pyr.-s and CoPnl Prasad, J J.) IfHAGlRlTH !-S. \hh~Inicrlocutory orders-Orders, correct 

SHl Kn. :. < HAXDRA HaRIHAR PaTTAK. ! ness of zv/iic/i can be challenged in appeal from the final 

20 A. I. .T, 159 ; L. R. 3 A. 116 ; 66 I. C. 208 ; ' decree arc not revisable, 

A. I. R. 1922 All. 31. It is not usual to interfere in revision in the case of 

-S. 153 and 0. 6 . R, 17 —Amendment of plaint interlocutory orders against which though no appeal 

—/\^wcr of Pourt after deeree is mad,-. may lie ihcir corieciness can be challenged in an 

S. 153 , C. P. Code allows the Court to give leave for appeal against the final decree in the suit. {.Prideatix, 
amendment at any time in any proceeding in a suit. A, /■ C,') ^C^NOODI ?*. YaKUBKHAN. 80 I. C. 376 : 
and O- 6 , K. 17 .says that the Court may allow A. I. R. 1926 Nag. 108(2). 

such amendments at any stage of the proceedings.-0. 1, R. 1 .—See also C, P. CODE, S. 92 . 

Prima facte this limits the Court to allow amendments ,-0. 1, R. 1— Peceiz’er—Property in the Posses- 

in pleadings during the actual pendency of the suit sion of Receiver—Suit by real mvner against creditor, 
and not after the decree has been actually drawn up Where at the instance of the creditor of an insolvent 
and sealed. But when a decree is passed, if it is final, certain property which the creditor alleged to belong to 
the original Court is, generally speaking, functus o//ieio the insolvent was taken possession of by the Receiver, 
and the occasion for an amendment of pleadings can- and on objection by the real owner, was restored 
not really arise, {fan'cett, J.') KISHEN PRASAD AND to him and the real owner brought a suit against the 
Cf).. 1/ri). T'. Kpm.umai. HiraI.AT.. ' creditor for damages and wrongful seizure, held, that 

25 Bom. L. R. 888 : 77 I. C. 171 : ; the Receiver was not a necessary party and that the 

A. I. R. 1924 Bom. 166. j .suit was maintainable. {Tudball and Rafique, //.) 

-S, 153 — Appeal against dead person—Cause ' BiNDA PKRSHAD 7 '. R.^M CH.4NDER. 

title may be amended by inserting the tuitnc of respon- 43 All. 462 : 3 U. P. L. R. (All.) 42 : 

denfs legal representaiivev—Appeal Proeeeding in a 60 I. C. 831 : 19 A. L. J, 377, 

suit. " ——— 0. 1, R. 1 —Suit for declaration that certain 

If an appeal is presentee! against a person who was • properties are dehntter—Person interested in ihezuor- 
dead at the date of presentation the Court may under ! ship can alone maintain, 

153 permit tlu? cause title to be amended or may re- j Only a person interested in the worship of an idol, 
turn the appeal memorandum for amendment and | can maintain a suit for declaration that certain pro- 

representation. Although the appeal may be incom- | peilies are the debutter propertie.s of his ancestral 

petent owing to the wrong person being named as idol. {JPalmsley and Ghose, JJ.) IMYAMANSI v, 
respondent, the C'ourt which deals with it is acting in SaNKAR NaTH MUKHOPaDHYAYA. 
a proceeding in a suit and as such lias full power under 42 C. X. J. 30 : 87 I. C. 169 : 

b. 153 to direct an amendment of the appeal memo* 1 A. I. R. 1926 Cal. 417, 

randum. 1924 Mad. 56 Uven uled. {.SPencer, C, J. j-0. 1> R. 1— Co-sharcr—.Manager of a holding 

Kumaraswami Saslri and A'rishnan, JJ.') COPAl.A- i is sufficient party — Co-sharers need not be foined. 
KRISHNAVYA 7-. A. Lakshmana RaO. i If the person recorded in the palwaris papers is the 

49 M. L. J. 500 : A. I. R. 1926 Mad. 1210 (F. B,). j manager of the holding and usually pays the rent it is 

_-_S. 153 and 0. 1, R. 10 —/lead man—Appeal \ not necessary to implead all the co-sharers in the 

against—Addition of legal representatives is illegal, holding. (^Hopkins, S. M, and Fremantle, J, iV.) 

The respondent whose name was entered in the cause D.ata Prasad t*. KanEZ FatIMA Bibi, 
title of an appeal died before its pre.sentation and an 3 IT. P. X. R. (B. R.) 92. 

application was made to substitute the names of his |---0 1. R. 1 —Suit for rent by all co sharers^ 

legal representatives in Iris place. Held that the On: plaintiff subsequently compromising—Suit can 
application could not be sustained. The proper course pri.cced — Co-sharers. 

for the appellant w as to file another appeal against the Where a suit for rent at an enhanced rate was in- 
legal representatives and to have the delay excused. . ^tituted by the whole body of co-sharer landlords, but 
{Oldfield and Fenkafasubba Rao, JJ.) GOVINDA ' subseouentlv one of the plaintiffs compromised the 
KaviraJ PUROHITA 7 '. GauraNGA Saw. . suit with the defendants : : that the natureof 

46 M. X. J. 231 : 18 X.W. 54 : (1923) M. W. N. 408 : ! the suit as being one instituted by the whole body of 

75 I. C. 739 : A. I. R. 1924 Mad. 56. I the landlords, did not alter and that notwithstanding 

_S, 153— Scope. the compromise, it was maintainable. {Chakrtfitarth 

Where the amendment wa.s asked for, before any . J.) Durlaw MaNDAL v, HeM CH.4NDRA, 
prejudice could have arisen and it would in the parti- 89 I. C, 177 : A. I, B. 1926 Cal. 188. 

calar case have raised no new question of limitation, ; ——-Or. 1, R. 1 —Addition of parties-^Dominani 

Held, the objection to amendment was groundless. ; oumer need not make tion^obstrueiing servient x/toners 
{Oldfield and Venkatasubbarao, JJ.) C. Ga^JPATUI parties to suit for declaring right of 7oay. 

MUDALIAR V, N. KrishnAMACHARI. A dominant owner has no cause of action against 


1021 


CIVIL, CRIMINAL RKVENUF 


1022 


c. P. CODE (V OF 1908) 0. 1. B. 1. 

iiervient owners who have nt ither caused obstruction 
nor raised any objection to the exercise t»f his rigltt of 
easement. In a suit for declaration of his right of 
way he is not bound to make parties any .servient 
owners t)ther than those wlio have so obstructed or 
challenged his right. I 9 (".\V. N. 12 x 1 , Foil. 

/.) Dukoa Ram r.', Bharaj- Ram. 

85 I. C. 739 : A. I. R. 1926 Cal. 92. 

' ‘0. 1. R. 1—AV/// /o ref/ioz'e ohsiructicn to case¬ 

ment —-V on-ot)Sfr/fcfir/" ser7'ic?ft oioncr is not necessary 
Party. 

In a suit for the removal of an obstruction to an 
easement, the.servient owner.s who did not ob.struct 
and consequently against whom no relief is sought are 
not necessary parties. ‘‘Servient owner,” for the pur¬ 
pose of such Suits is the owner who has raised objec¬ 
tion to plaititiff’s claim and does not refer to the 
owners of all the tenements subject to the easement. 
25 C. W. .V. 249 , Dist. ; iqC. \V. X. 1211 Rel. on. 
{Sti/irazoartty and Duval, //.) Bhola XaTH 
Mohesh Chandra. A. I. R 1925 Cal. 1138. 

--0. 1, R. 1— Landlord and tenant. 

a suit for posse.ssion hy a 
landlord alone of laiKls which had been occupied by 
his tenants depends on the status of the tenants. 
{Stthra-ivardy and C/ioizner, JJ.') KaLI PROSANNA 
t-. Hemanta Kumart Df.ki. 79 I. C. 1038 : 

A. I. R. 1924 Cal. 977. 

0, 1, R. \-—Kent suit—.^nit against tenant's 
heirs — Non.joinder. 

In a.suit for arrears of rent against only those heirs 
of a tenant who are in actual possession of the holding 
and for the period that they were in pos.«e.«sion, the 
rest of the heirs are not nece.ssary parlies. {Teunon 
and tVeiuhould. //.) MEAGAN MONDAL v, JOGEN- 
DRA Nath. 63 X. c. 949 : 48 Cal. 518. 

1» B. \'~—Rcnt suit—'T'cnancy not represent¬ 
ed in its entirety. 

Where in a suit for arrears of rent, some of the ten* 
ants" who are necessary- parties are not before the 
Court, the plff. cannot get a decree against such of 
them as are before the Court. {.Mookeriee, A. C. J. 
and Fletcher, J .') SURENDRA Nath v. AGHORE 
Nath. 62 X, C. 464 : 25 C. W. N. 525. 

" 0. 1, R. 1— Co'plainti/fs — Joint appeal by 

plaintiff and defendant No. 2 against defendant 
No. I, maintainable. 

The trial Court dismissed the suit as against defen¬ 
dant No. I but decreed the claim in full as against the 
former defendant No. 2 on the ground that he had 
admitted the receipt of the consideration and had not 
contested the plaintiff’s claim. The plaintiff and the 
defendant No. 2 preferred a joint appeal against this 
decree, field that the rule contained in O. i, K. r, 
applies tg aopeals also and the joint appeal is main¬ 
tainable. KCampbell and Motisagar, JJ.'\ BuLaqi 
MaL V, ABDUL Rahim. 75 i I. C. 950 : 

A. I. R. 1923 Lah. 638^ 

* "0. 1, R. 1— Necessary parties — One deft, ab¬ 

sent On field service—Sutt involving land of the re¬ 
maining defts. only — Dismissal. 

The proprietor of a village sued to eject three per¬ 
sons who were brothers from Shamiiat land. One 
brother being on field service, the plff. withdrew his 
claim as against him and reduced it to two-thirds of 
the land. The suit is not bad for non-joinder. {Scott- 
SmithlJ.) ^ BHURA V. MaTU. 60 I. C. 6 (Lah.). 

B- ^~‘S7eit agaifist debtor—Liability of 
hts transferee can be tried in the suit obiter. 

The liability of a transferee of a debtor’s liability is 
ft question on which the Court can adjudicate without 
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j referring theplainliff to a .sep.iiatc suit. (41 ('al. 137 ; 
j and 3 All, 799 ) Ref. (Spencer, /.I MURUGaPRa 
j ChettiA k r. I.. K. S. .S. Firm. 90 I. C. 721 : 

A. I. R. 1926 Mad. 135 (2). 

-—0. 1, R. 1— Right to sue trespass -?—//' ot/icr 

eo-oToners necessary parties. 

One co-owner can sue to eject a trespasser witiioui 
joining the other co-o\vnei-s parties to the action, pro¬ 
vided the title of the others is not denied. (Krishnan 
ant Ramesnn. JJ.) I'ENDICK KA LLU THIMMaVYA 
-. SiDDAPPA. _ A. I. E. 1925 Mad. 63. 

0- L R. 1— A eeessar} parties — Co-e.reentors 
—Suit by some of them on beh iti of the estate — A’on- 
toiinicr Of t'ihers —Ob/ertion by defendant — Second- 
appeal—Addition 0/ ether parties if allcnued. 

\yhcre several e.vecuiors have been appointed under 
a will and have enterexi on tiiolr duties as such, it is 
not open to some of them to sue on behalf of the 
estate without imph^ading the otlicr^. If a defendant 
is sued by one only of two peisons wJio ha\ e a cause 
of act'on against him, he has a right to ha\ e tlie action 
dismissed unle.^ the other is joined. 6 Cal. 815 , Ref. 

Where in spite ol the objection of the defendant 
in his written statement that the suit as constituted 
was bad for non-joinder of the other e.xecutors, the 
plaintiffs proceeded with the case without taking steps 
to add the other executors either in the trial Court or 
on appeal the High t'ourt would not. on second appeal 
allow the addition of the necessary parties. (Sehwabc, 
C.J.and JValiaee, J.) MOHANAVEf.U MUDAI.IAR z/. 
Aknamalai Mudaliak. 44 M. L. J. 249 : 

17 L. W. 241 ; 72 I. C. 63 : (1923) M. W. N. 89 : 

A. I. R. 1923 Mad. 337. 
0. 1, Rr. 1 and 3— Co-plaintiffs—Diffei-ent • 
causes of action—Joinder of—Alt defendants not in¬ 
terested in relief—Effect of, 

I he effect of the change of language of O. i, Hr. i 
and 3 of the new C. P. Code is to permit different 
causes of actioi to be joined e\’en in respect of several 
plaintiffs or defendants provided they satisfy the con¬ 
ditions of C). I, R. I or O. I, R. 3 as the case may be. 
(Ramesam, JJ.) ALLU RaMALINGieR z/. SubRA- 
MANIA PILLaI. 32 M. L. T. (H. C.) 46 : 

17 L. W. 25 : 69 I. C. 402 : 

A. I. R. 1923 Mad. 331 (2). 

0. 1, Rr. 1 to Z~Registration suit—Minor 
executants whether parties. 

When a document purports to be e.\ecute(l by cer¬ 
tain persons it is essential that those persons even 
. e minors should be brought on record in 

a .suit to enforce registration so as to make the pro 
ceedings binding upon them in so far as the proceed* 
ings have been conducted boffo ficie\>y tlieir guardians* 

neces-sary parties to such a suit. 
(Phillips and Dravadoss, JJ.) N. APPALACHARYULU 
v. N. I^AMCHaNDRaCHARYULU. 16 L. W. 287 : 

68 I. C. 901 ; A. I. R. 1923 Mda. 81. 

^ 2— Co-plaintiffs—Alternative 

relief—Suit by two sets of plaintiff5. 

W heie the plffs. i and 2 claimed the entire subject- 
nialter and their sisters plffs. 3 and 4 claimed a portion 
of the subject-matter of the suit in a certain contin¬ 
gency and the suit was prayed on the ground that the 
defendant was unlawfully detaining the moneys clue to 
the plaintiffs, field, that the suit was not bad for 
misjoinder of parties and causes of action. The right 
to relief claimed was in respect of or arose out of the 
same act/.c. the act of the unlawful detention of the 
moneys by the defendant. The right to relief was 
alleged to exist in the alternative in the first or second 
set of plffs. in regard to a portion of such relief. 

1 here was a common question of fact to be tried and 
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tieciclecl. the unlawful withholding of the moneys. 
The case therefore fell within O. i. Rr. i and 2 , C. V. 

• od^-. {I’otkatusuhb,! KaosJ.') VFXAPI’A NaDAR 
CHIDAMBAHA NADAR. 43 M. L. J. 277 : 

16 L. W. 186 : (1922) M. W. N. 316 : 

70 I. C. 684 : A. I. R. 1922 Mad. 174. 

-0. 1, R- 1— Creditor of manager of Joint 

//indu fanii/y ‘jfter manaffer's death—All mem- 

hers must he im fiend ed in the suit if family property is 
to lx' hound hy the deeree—ffindn l-oiv—Debts by 
manaKer. 

A creditor advancing money tt) the manager of a 
Hintlu family and suing for the money after his death 
must join all the members as parties to the suit if he 
desires to bind the family property or the persons in 
possession of the property. If he impleads some mem¬ 
bers only in the suit, it is not open to him to have the 
other members joined in execution proceedings. 
{/laker, J. C.) PESTONJI r-. (JaNPAT. 

8 N. L. J. 73 : A. I. R. 1925 Nag. 288. 

—-0. 1. R. 1— hlezersioner's suit — Co-plaintiffs 

—Joinder of parties. 

Where in a suit by rever.'sicuiers the 2 nd plaintiff was ] 
joined a.s a co-plaintiff in fear that the ist plaintiff’s 
right as nearest reversioner wovild be questioned; held, 
that the suit is not bad for misjoinder of plaintiffs and 
the plaintiffs coulrl not be made to elect which of 
them should proceed with the suit. {Batten, A. J. 6 ’.) 

Shankar r. Sonoo. 63 I. c. 419 : 4 N. L. J. 58. 

—--0. 1, R. 1— Refusal to join as co-plainli/f — 

The person may be ioined as eo-defendant, 

Where it is impossible to make a person join a.s co¬ 
plaintiff all that can be done is to make him a co-defen- 
•dant. {Pullan, A. J. C.) INDAR PAL SiNGH r-. 

Ra.meshwak Haksh Singh. 80 I. C. 285 : 

A. I. R. 1926 Oudh. 71. 

■0. 1, R. 1 — /iicetment suit — Persons in aetual 
physical possession arc necessary parties—Persons only 
reeeiz'in^ rents are not. 

In a suit for ejectment all persons who are actually 
isi physical possession of the property .should be made 
defendants. It is neither necessary nor proper to join 
any person who is merely in receipt of the rents and 
profits of the land. 2 i !». 229 ; 6 P. I.. J. 604 Ref. 
{Ross, J.) POONIT Singh C-. KamaLvSingh. 

A. I. R. 1924 Pat. 172. 
————0. 1, Rr. 1 and 3— Co-plaintiffs — Causes of ac 
tion. 

The claim of the plaintiff No. \ was based upo i an 
agreement alleged to iiave been entered into by and 
between the defendants Nos. 3 and 20 and himself for 
sale of a land and colliery. The claim of the plain¬ 
tiff No. was based upon tl»e purcha'^e of September 
1919 from the defendants Nos. jo to 20 . 1 he plaintiff 
No. I had absolutely nolhinti to do with the claim of 
the plaintiff No. 2 so far as the possession and parti¬ 
tion the plaintiff No. 2 ’s share was concerned. 
Similarly the plaintiff No. 2 has no concern with the 
relief claimed by the plaintiff No. i. If the two plain¬ 
tiffs had brought the suits separately there would not 
be any question of law or fact whicli would be com¬ 
mon to the suits. The rights to the reliefs claimed by 
the two plaintiffs did not arise out of the same act or 
transaction, or series of acts or transactions. Held 
that the joinder of the two plaintiffs and the causes of 
action alleged by them was not authorised by any law 
or principle. {Mullick and Kuhoant Sahay, /y.) 
RAMJAS AGARWALLA V, ITNTON MOLESWORTH 
& CO.. Ltd. 73 I.C. 71 : A. I. R. 1923 Pat. 411. 

-0. 1, R. 1— Co-suit for partition — Co-sharer 

-Jtndor not necessary party. 

In a suit for partition by transferee the co'sharers 
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who transfer their interest are proper but not neces¬ 
sary parties. {Couits and Dass, J J.') NANDEKSHWar 
f'. Sudarshan. a. I. R. 1923 Pat. 162. 

- 0 . 1 , R. 1 —Pfecessary parties—Transferee 

pendente lite is not such. 

In a suit for setting aside an alienation of properties 
belonging to a religious endowment a person to whom 
plaintiff had conveyed a portion of the properties at a 
time when he had neither title nor cause of action to 
sue, need not be joined as co-plaintiff in the action 
Nor is a transferee pendente lite a necessary party to 
the suit. {Das ami Bucknill, J J.') MaHANT RaM- 
RUi* V. Lal Chand Marwart. 1 Pat. 475 • 

3 Pat. L. T. 382 : 67 I. C. 401 : A.I.R. 1922 Pat. 243*. 
-0. 1, R. 1 —tVeeessary party—Remote inter¬ 
est. 

As a general rule a person who is only indirectly or 
remotely interested in the subject-matter of the suit 
need not be made a party thereto. {Jwala Prasad 

J.) (rAJENDRA Singh i'. Akal Koer. 

69 I. C. 292 (P.). 

-0. 1, R 1 —Suit by one eo-trustee for rents is 

tenable. 

The action of only one co-trustee in trying to re¬ 
cover the rent due to the trust is not unreasonable 
even when the other co-trustee is not taking part in it. 
{Po Han, y.) Ma Se v. U LUN. 2 Bvr. L. J. 266 • 

83 I. C. 329 : A. I. R. 1924 Rang. 20l! 

■ —0. 1 , Rr. 1 and 3— Adzocate^General is proper 

thousih not necessary party to suit to set aside trust. 

The Advocate General is a proper party though not 
a necessary party to a suit for a declaration that a be¬ 
quest for charity of property is void, and for injunc¬ 
tion restraining the trustees from spending the income 
of the property. {Rupchand Bilaram, A. J. C.) 
SH.XMBAI V. GOVERDHAN. 78 I. C. 249 : 

A. 1. B. 1925 Sind 196. 
-0. 1, R. 1 —Partners in a firm or joint pro¬ 
misees—Cause of action accruing to all jointly—AU 
must join as plaintiffs, 

K suit cannot be maintained by one only oAhe 
partners of a firm or by one of the joint promisees in 
respect of a cause of action which ^has accrued to all 
jointly. I All. 45.3 : 14 All. 524 , Foil. {/Kennedy, Rup- 
chatui and Bilaram, A. J. Cs.^ KaLLIRAM ShE- 

WARAM V. Firm of Budhu Ran Parmanand. 

17 S. L. R. 324 79 I. C. 914 : A. I. E. 1925 Sind 181. 

-0. 1, Rr. 1 and 3— Scops. 

In a suit by a firm all the partners must be joined, 
because the cause of action vests in them jointly. 
{/Cemp. A. J. C,) FIRM MaNGHOOMAL v. FIRM 
Aratmal. 16 s. L, R. 152 . A. I. R. 1922 Sind 13. 

-0. 1, R. 1— Receiver — Partnership — Receiver, 

whether necessary party—Suit against partnership, 

A Receiver, appointed in a suit for dissolution of 
partnership is not a necessary party in a^uit by a 
third person against the paitnership. The test is to 
see whether the object of the suit is to interfere with 
the possession of the Receiver or the jurisdiction of 
the Court appointing him. {Raymondy A, J,C,') 

asudamal dwarka Das v. Choithram Oopal 
Das. 60 I. C. 273 : 14 S. L. R. 171. 

—0. 1, R. 2 —Jnterlocutory order—--Misjoinder 
of causes of action — Revision — Interference. 

The High Court \YilI in the exercise of its revisional 
jurisdiction interfere when the lower court has wrongly 
held a suit as bad for misjoinder of causes of action 
and directed him to elect which cause of action he 
would proceed with in the suit. 5 L. W. 207 : 6 L. W, 
9 ; 42 M. L. J. 97 Foil. {Oldfield astd Venkaiasutba 
Rao, J J.) ARUNACHELLAM CffETTIAR v, ARUNA- 

chellam Chettiak, 43 I*. 3]13; 
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16 L. W, 176 : (1922) M. W. N. 463 : 69 I. C. 966 : 

A. I. R. 1922 Mad. 436. 

■ —0. 1, R. 2— ^on-foindif — Sufficient represen¬ 

tation-^ Suit not to fail. 

The plaintiff in a mortgage suit is bound'to bring 
every perJ^on interested in the mortgage or in the equity 
of redemption upon the record it is obvious that there 
is sufficient representation of the members of the joint 
family, although all are not on the record, the plain- 
tiffVsuit cannot fail. 1921 P. H. C. C. 289 ; 6 P. L. J. 
640 , Foil. iJwala Prasad, C. J. and Das, /.) 

Sheikh Abdul Rahman v. Shib I.al Sahu. 

1922 P. H. C. C. 81 : A. I. R. 1922 Pat. 252. 

— 0. 1, Rr. 3 and 5 —Landlord and te7iant — 

Occupancy holding—Suit between rival claimants — 
Landlord if necessary party. 

The landlord is not a necessary party to a suit be¬ 
tween rival claimants to an occupancy holding, one of 
whom is the mortgagor and the other is a successor to 
the mortgagee who took a usufructuary mortgage, 
who (the rival claimant) somehow got his name en¬ 
tered in the village papers as occupancy-holder, to 
which proceeding the mortgagor was not a party. 
{Katihaiya Lai, J.) Mt. DURGA Devi z/. GirwaR 

Singh. 70 i. c. 958 : A. i. r. 1923 Aii. 11 ( 2 ). 


•0. 1, R. 3— Mortgage suit — Stranger to 

mortgage claiming by title paramount impleaded — 
Misjoinder can be pleaded but on ground of inconveni¬ 
ence — Correct view is to see if case comes under R. 3 . 

Per Sanderson, C. ^.—Speaking generally, it may 
be said that a suit to enforce a mortgage in which the 
adverse claims of persons not privy to the mortgage 
and setting up a title paramount to that of the mort¬ 
gagor and the mortgagee are sought to be investigated, 
is open to objection on the ground of misioinder and 
inconvenience. 38 All. 488 (P. C.), Foil. ' The ques¬ 
tion, however, is not one of jurisdiction, and at most I 
the misjoinder is an irregularity or inconvenience. 

Per Rankin, J .—The correct view in the matter is 
to ask whether the case does or does not come under 
P* 3 ^ of O. I. If it comes under the rule, the question 
of misjoinder can be raised on the ground of incon¬ 
venience but not as a matter of law. There is how’ever 
need for a high degree of caution before permitting 
questions of paramount title to be investigated in a 
mortgage suit. Both as to competence and conveni¬ 
ence there will generally be much to consider. 33 Cal. 
425 and 20 C. W. N. 1279 Dist. ^Sanderson, C. J. 
and Rankin, /.) BHUBAN MOHON v. CO-OPERATIVE 
Bank. 29 C. W. N. 784 : 88 I. C. 866 : 

A. I. R. 1925 Cal 973. 

. “0. 1, R. Landlord and tenant. 

In a suit for possession the tenants in occupation of 
the land need not necessarily be joined as defendant. 

\Suhrawardy and Chotzner, JJf) Kali PROSANNA 
V. HeMANTA KuMARI DeBI. 791. C. 1038 : 

A. I. R. 1924 Cal. 977. 

“ —0- B. 3— Multifariousness—Suit for ac¬ 

counts and for negligence. 

The plaintiffs brought a suit against the defendant 
No. I, who was their cashier and defendant No. 3 who 
was 'the Sa.dar Naib. It was alleged that money was 
due^ by defendant No. 1 -on account being taken 
against him that the Sadar Naib was responsible for 
any loss which the plaintiffs, might have sustained 
through the action or omission of their cashier which 
loss had been occasioned by his negligence, his duty 
being, amongst others to supervise the work and to 
sign the acdpuhts of the Treasurer.’ Heldj that the 
■suit was bad for misjoinder of parties and causes of 

Q. D.—VOL. I —65 
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: action. (Woodroff'e and Chose, //.) ChaNDRA 

:. Kumar Basu S'. Sashi Mukhi Debi. 71 I.C. 324 • 

t- A. I. R. 1924 Cal. 611 

--—0. 1. R. 3— Suit for compensation — Parties. 

g It cannot be disputed that, as a general rule, w here a 
y person claims a right of easement on a servient tene- 
e ment all the owners of the servient tenement ought to 
it be made parties, as any decree in the absence of a 
1 - necessary party declaring a right of easement would be 
\. infructuous. But there are cases which may well be 

) taken as exception to the general rule, such as where 

any of the co-sharers took no part in obstructing the 
plaintiff’s right. {Chose, Jf) AmriTaNaTH Bis'waS 
_ V. Jogendra Chandra Bhattacharjee. 

A, I. R. 1924 Cal. 369. 

% 

77 ^— Multifariousness—Cause of ac- 

• tion against some of the def endants arising out of the 
t jurisdiction — Pff'ect of. 

3 The plaintiff had distinct and separate causes of ac- 
. tion against the first and second defendants. The 
cause of action against the first defendant arose with- 
3 in the jurisdiction and that against the second defen- 

• dant arose outside the jurisdiction of the (. ourt in 
^ which plaintiff sued both the fiist and second defen- 

• dunts. Held, that the Court had no jurisdiction to 
^ I try the suit as against the second defendant and that 

the joinder of both the defendants in the same suit 
was not permitted by O. i, R. 3 , C. P. Code. O. 1 , 
R. 3 , C. P. Code, relates to a joinder of parties and 
, it assumes the existence of a suit in a proper forum, < 
the Court having jurisdiction to try the suit If the 
Court has such jurisdiction, then O.i, R. 3 might come 
into play. {Woodroffe and Rickardsofi, JJ.') B. N 
W. Ry. Co. V. SaDARAM Brairodan. 49 Cal 896 * 

J 27 C. W. N. 82 : 70 I, C. 229 : A. I. R. 1922 Cal. 500. 

I B. 3— Joinder of parties and causes of 

action. 

A suit is not bad for misjoinder of parties and 
causes of action if the right to relief against the defen¬ 
dants arises out of the same transaction and a com¬ 
mon question of fact would arise, if separate actions 
had been brought. {Mookerjee and Buckland, Jf \ 

Krishna Jiban v. Mahammad. 63 I. c. 244 ; 

33 C. L. J. 369! 

0* I> B. 3 Hon-joinder of legal representa¬ 
tive. 

Non joinder of respondent’s legal representative 
when the question in appeal is as to apportionment as 
between the plaintiffs, of the costs decreed to them 
vitiates appeal. {Martineau and Campbell, jj \ Mt* 

Tehl Kuar V. Amar Nath. 17 p. w. R. 1923 : 

^ ■ A. I. R. 1926 Lah. 2. 

—0. 1, R. 3 —Suit to set aside alienation _ 

Several alienations. 

O. I, R. 3 is very wide and even if there is only one 
question common to all the cases that is sufficient to 
justify a joint trial. Where in a suit for a declaration 
that certain alienations shall not affect the plaintiff’s 
reversionary rights, the plaintiff impleaded all the 
alienees as defendants, held, that the suit was not bad 
for misjoinder of parties. {Shadi Lai, C./. and Le 
Rosstgnol, /.) JlWAN SiNGH v. GaRBHA SINGH 

522 : 26 P. W. R. 1921. 

3 —Plaintiff aggrieved by decision of 
survey authorities that certain lands were not in plain- 
tffTs village—Plaintiff suing against the decision and 
impleading as defendants persons in possession of dif¬ 
ferent plots—Suit is not bad for multifariousness 
The survey authorities had decided that certain 

I as alleged by the plaintiff, 

I within the boundaries of the village of which he was 


1027 


1028 


QUINQUENNIAL DIGEST, 1921—1925 


C. P. CODE (V OF 1908), 0. 1, B. 3. 

the proprietor. Held, that a suit filed against the 
decision of the survey authorities and in which the 
persons in possession of the different plots were joined 
as defenda its, was not bad for multifariousness. It 
was the decision of the survey authorities that was 
the common cause of action. The same question in 
the case was whether plots in the possession of each 
defendant were or were not included in the village in 
question and a right of relief in respect of the same 
act or series of acts, viz., the decisions of the Survey 
authorities existed against them severally under O. i, 
R. 3 . If separate suits were brought the common 
question of fact would be whether the plots should 
be included in the village in question, {Odg^rs,J.) 

Govinoa Krishna v. Srinivasa Ramacharlu. 

49 M. L. J. 420 : (1925) M. W. N. 629 : 90 I. C. 748 : 

A. I. R. 1925 Mad. 1237. 

-0. 1, B. 3 —Malabar Law—\faintenance suit 

on Ixzsis of leer deed —Karnavan is necessary party. 

The children of the donees under a teer deed must 
also be included in the tavazhi. The karnjvan of the 
tavazhi is a necessary party to a suit for maintenance 
based on the teer deed, {A'antesam, /.') PaPPI 
AMMA 7 -. KUNHU. 21 L. W. 432 : 87 I. C. 198 : 

A.I.R. 1925 Mad. 761. 

-0. 1. R. 8 —Suit against manager of Nindu 

joint family on allegation of trespass—Defendant 
claiming property for his family—Suit hinds other 
members. 

Where in a suit the plaintiff contends that the defen¬ 
dant has wrongfully encroached on his land and the 
defendant who is the manager of a joint Hindu family 
contends that the land is his family property the suit 
cannot be said to be brought on a trespass pure and 
simple. If the defendant as manager of the joint 
family put forward a title to the plaint-property and 
if it is found against him, the other members of the 
joint family are also bound. {Devadoss,/.) SUBBAM- 
MA V. KURNAM DHANDRA BaYAMMA. 21 I. W. 300 : 

86 1. C. 498 A. I. R. 192d Mad. 640. 

-0. 1, Rr. 3 and 9—De son tort— Suit against 

—Legal representative as party to suit. 

Where an executor son tort takes possession of 
all the assets of the deceased, a suit for general admi- 
ni«tration can be filed without joining the legal repre¬ 
sentatives and in cases where he takes possession of 
only a part of the assets he can be made accountable 
for the part he actually took possession of, without 
joining the legal representatives. But where adminis¬ 
tration is sought for the entire estate in cases where 
the executor de son tort has taken possession of only 
a part, the legal representatives would also have to be 
added. KSch-wabe., C.J■ and Coutts Trotter and Ku- 
maraswami Sastriy jjj) ZaMINDAR OF BHADRA- 

challam V. Sri RaJa Venkatadri appa Row. 

43 M. L. J. 486: (1922) M W. N. 632 : 
31 M. L. T. 221 (H. C.) : 16 L. W. 369 .• 46 M. 190 : 

A. I. E. 1922 Mad. 467 (F. B.)- 

-0. 1, Rr. P to 10— Joinder of parties — Cre- 

ditors. 

Creditors are proper parties to a suit by sons against 
a Hindu father for partition and for declaration that 
the debts contracted by the father were not valid and 
binding on the family. (^Oldfield aud Hamesam, JJ.') 

Shanmuka Nadan V. Arunachalam. 

42 M. L. J. 97 : 14 L. W. 642 : (1921) M. W, N. 799 : 

30 M. X. T. 172 : 69 I. C. 961 : 43 M, 194 : 

A. I. R. 1922 Mad. 332. 

- 0. 1, Br. 3 and 5— Misjoinder of causes of 

action—Suit for possession—Different persons in posses- 
sion of different plots. 

A plaintiff suing for recovery of possession of a 
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single plot of land can join as defendants three differ¬ 
ent persons who claim to be in possession of three 
different portions of the property. The plaintiff U 
entitled only to claim the recovery of possession of his 
land as a whole and not in fragments and it matters 
little to him upon what grounds the different defen¬ 
dants in possession may seek to justify the wrongful 
dispossession of his property. 2 Q C. 871 , Foil. ^Batten 

J. c.) Laxmi Naravan V. Ram Ratan. * 

19 N. L. R. 178 . 77 I.C. 761 : A. I. B. 1924 Nag. 66 . 

-0. 1,*B. 3 and S. 99 —Single suit against 

several defettdants — Misjoinder—Effect of—Duty of 
appellate Court. 

The lower Court consented to try a suit jointly 
against all the defendants and the plaintiff in course 
of time lost his opportunity by cause of limitation of 
bringing separate suits against the defendants, field 
that no party having been prejudiced by the joint trial* 
the appellate Court would not reverse the decree on 
account of misjoinder. It is for the reason of preventing 
injustice of such a character that S. 99 , C. P. Code 
has been enacted. {Dalai, J. C.) MaNSaDIn v! 
Mannu Lal. 27 0 . C. 3j : a. I. R 1924 Ondh 337 , 

-0, 1, R. 3— All persons recorded as in possei- 

sion of village are necessary parties to suit for decla¬ 
ration that entry in Survey Record is incorrect and for 
recovery of possession. 

When a suit is filed for declaration that an entry 
in Survey Record of Rights of a village is incorrect 
and for recovery of possession if the plaintiff is held to 
be out of possession all persons found on the record as 
in possession of the village and as claiming title ad¬ 
verse ro the plaintiff are necessary parties. {Jwala 
Prasad and Maepherson, JJ.) GOPAL OjHA v. 

Ramadhar Singh. 82 1. C. 204: 

A. I. B. 1925 Fat. 228. 

-0.1, B. 3— Execution proceedings — Judgment- 

debtors property under Court of Wards — Manager, 
Court of Wards, not made party — Judgment-debtor is 
not properly represented. 

If the property of the judgment-debtor is under the 
Court of Wards the ward (judgment-debtor) is not pro¬ 
perly before the Court if the Manager of the Court of 
Wards is not made a party to the proceedings. {Das 
and Ross, J J.) SiDDHESWARI PRASAD NaRAIN 

Singh z/. Mt. dulhjn Rauha Dulain Kuar. 

6 F. L T. 164 : 80 I. C. 716 : A I. R. 1926 Pat. 180. 

-0. 1, R. 3— Suit not bad for misjoinder of 

Parties. 

In a suit for partnership accounts, the plaintiff 
added defendant 3, whom he did not recognise as part¬ 
ner, but who was alleged to be a partner by defendant 
No. I in a previous litigation. Held, the suit was not 
bad for misjoinder of parties. {JiOxda Prasad and 
Ross, JJ ) K. V. l.IMAYA V. J. K. WaTNE. 

1923 P. H. C. C. 276 : 76 I. C. 950 : 2 P I. E. 132: 

A, I. B. 1924 Fat. 65. 

-0. 1, R. 8 — Notice—Omission to issue notice 

and advertisement — Effect. 

The Court in granting permission to sue two plain¬ 
tiffs on behalf of all the residents of a locality directed 
the plffs. to advertise and give notice to all the resi¬ 
dents of the locality as regards the suit. But the notice 
and advertisement were not issued, ffeld, that (i) the 
omission to issue notice was not fatal to the salt and 
would not result in the dismissal of the suit ; (2) that 
the publication of notice was peremptory and must be 
complied with under 01 i, R, 8 (3) and that the case 
should be remanded to the trial Court for issuing of 
notice and retrial of the suit. {Banerji, Piggatt and 

Walsh, JJ.) Shyam LaL V. Mt. Lalli. 

1 44 A. 231 : 20 A. L. J. 73 : 65 1. C. 259 : I. E. 3 A, 75: 


>1 < i 

1 ■ « 




# 




S029 


CIVIL, CRIMINAL & REVENUE 


1030 


C. P. CODE (V OF 1908), 0. 1, K. 8. 

A. I. E. 1922 All. 16 (F. B.). 
—0. 1, R. 8 —Public right—Right of way for 


cattle. 

A plff, suing for declaration on behalf of himself 
and other inhabitants of the village .of their right to 
iajte their cattle through the jungle of another village 
•cannot get a declaration unless leave of the Court 
obtained and proclamation issued as provided by K 8 
-of O. I. {Rafiqite and Piggott, jjf) LaL B'HADUR 

RAMESHWAR DaYAE. 43 All. 345 ; 

60 I. C. 990 : 19 A. L. J. 126. 

-0, 1. R. 8 — Leave to sue — Granted after Suit 

—Represefitative suit. 

The permission under O. i, R. 8 , C. P. Code, may be 
given even after the 61ing of the suit. This is a matter 
analogous to the addition of powers and amendment 
•of pleadings. Notice under O. 1 , R. 8 , C. P. Code, is 
required to be given and the provisions of the Rule are 
mandatory. {Mulla, /.) NaRIWAN z'. MUNICIPAL 
CORPORATION OF BOMBAY. 47 Bom. 809 

25 Bom. L. R. 689 : A. I. R. 1923 Bom. 306. 

-0. 1, R. 8 — JVotice — President 0 / community 

when authorised cannot sue in his own name. 

A president of a community authorised to file suits 
•cannot sue in his own name and notice under O. 1 , R. 8 
to all the members of the community must be given. 
Permission also was necessary under R. 8 . {Macleod^ 
'€. J. and Shah, J,') ATMaRAM v. NaraYaN 

28 Bom. L. R. 972 : 64 I. C. 566 ; 46 Bom 132 : 

A. r. R. 1922 Bom. 109. 

-0 1. R. 8 — rmission granted for represen 

tdtive suit—Some of several representatives not joining 
an the suit—Fresh permission is necessary. 

The general rule is that all persons interested in the 
subject-matter of a suit in respect of its object should 
be made parties, but in cases where there is a large 
•class of individuals having the same interest, the 
Courts, for the sake of convenience, allow them to be 
represented by one or more of the class for himself 
and the others. When out of fifteen persons in whose 
favour permission was granted by the Court three did 
not join in the institution of the suit, held, the remain¬ 
ing twelve were not competent to take upon them¬ 
selves the capacity with which the fifteen collectively 
were clothed. The remaining twelve were bound to 
bring the matter to the notice of the Court and it w'ould 
have been for the Court to grant them a fresh permis¬ 
sion or not, making the dissentient or non prosecuting 
plaintiffs defendants to the action or taking such other 
steps as the Court thought just, safe and proper. 
{.Mukerjee, /.) ABDUL HaKIM v. AbduL GaNI. 

80 I. C. 26 : A. I. R. 1925 Cal. 547. 

--0. 1, R. 8 — JSfotice is not a mere matter of 

formality. 

The issuing of a notice under the rule is not such a 
mere matter of formality as it is sometimes thought. 
The wording of O. i, R. 8 shows that it is the duty of 
the Court to cause the service of the notice or the 
.publicatiofi of the advertisement, on being moved for 
the purpose. The suit may not be dismissed on ac¬ 
count of the failure of the Court to perform its own 
duty. 17 Cal. 906 Foil. (,Mukeriee, J.') ABDUL Hakim 
V. Abdul GaNI. 80 I. C 26 : A. I. E. 1925 Cal. 547. 

0. 1, R. 8 — Leave of Court—Grant of—Form 
of. 

It is not necessary that the leave of Court required 
uhder O. i, R, 8 (i), C. P. Code, should be express. It 
vis enough if it could be gathered from the proceedings. 

C .180 ; 29 C. 100 , ReL {Muher/ee^ y.) KRISHNA 

-Kumar Deb «:/. Atul Chandr/^ 'Ghose; * ? • 

39 C. L. J. 612 : A. I. B. 1924 Cah 998. 

—^—0. 1, B. 8 —PuSlic right—Suit for declara- 
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tion of public right of way—Nature of special damage. 

A suit for a declaration that a certain paliuvay was 
public one, can be maintained with the permission of 
Court under O. i, R. S, C. P. Code. If permission is 
granted, recourse need not be had to S. 92 of the 
Code, Such a case is per se actionable proof ot 
special damage. (Panton, J.') HarISH ChanDRA 
Saha v. Pran Nath Chakrabarthy. 

69 I. C. 910 ; 26 C. W. N. 587, 
0. 1. R. 8 and 0. 22, R. 4 —Some defendants 
allowed to represent whole body of defendants—Some 
fton appearing defendants dyifig during suit—Legal 
\ representatives not added—Suit abates. 

An order passed under O. 1 , R. 8 allowing some defen¬ 
dants to represent the whole body of ^defendants will 
1 ^ not relieve the appellants from the necessity of implead 
ing all those persons who were parties in the C-zurt 
below and had obtained a decree in their favour, and 
the representatives of any of these persons who have 
died. The appeal will abate in toto, if the appellants 
do not bring the legal representatives of the latter on 
the record within the time prescribed by law. A. I. R. 
1924 Lah. 124 Rel. on. {^Campbell and Aloti Sagar, 
yy.) SaMaIL V. HaJI. 89 I. c. 378 : 

A. I R. 1926 Lah. 31 (2). 
—■ 0. 1, R. 8 — A/ore than one plaintiff—Death of 

one does not necessitate fresh leave of Court if plaintiffs 
are self ’Constituted. 

Where four persons sued on behalf of the proprie¬ 
tary body of a village for an injunction for the demo¬ 
lition of a building erected by the defendants, on a 
part of the common land, but one of the plaintiffs 
died while case w'as pending : Held, no fresh sanction 
of the Court was necessary to continue the suit by the 
• remaining plaintiffs. {Afartineau and Zafar Alt, J J f) 
Ram Gopal v. Har Kishan. 7 Lah. L. J. 637 ; 

^ ^ _ 88 I-.C.478j^A. I. R. 1925 Lah. 698. 

I» B.» 8 and 0 . 22 ,R. 4 —Representative suit 
'—Death of some of the respondents—Omission to 
implead legal representatives — Abatement. 

Where certain defendants were parties to the suit 
and the appeal in a representative capacity under O. i, 

R. 8 , C. P. Code, and some of them impleaded as res¬ 
pondents in second appeal die during the pendency of 
the second appeal the appellants are not relieved 
from the necessity of impleading their legal represen¬ 
tatives within the time prescribed by law. The omis¬ 
sion to do so in time will cause an abatement of the 
suit. {Afartineau and A/oti Sagar, yy.) WaLI MaHA- 
MAD z/. Mahlu. 6 Lah. L. J. 360 : 6 Lah. 429 : 

A. I. R. 1923 Lah. 124. 
-0. 1, R. 8 — All the members of the body oft 
whose behalf the Suit is sought to be instituted need 
not be of the same opiniem. 

The true principle underlying this rule is that the 
suit should in form be constituted into a representative 
suit merely to prevent the defendant from being vexed 
and molested, as he may well be; by similar suits by 
other persons of the body. For the application of this 
principle, it is really unnecessary to determine whether 
or not all the members of the . body on whose behalf 
the smt IS sought to be instituted are of the same opi- 
nion. The order only means this that all the members 
of the body on whose behalf the suit would, on the 
passing of the order, be constituted into a representa¬ 
tive suit, would be prevented thereafter from institut¬ 
ing any proceedings on the cause of action alleged in 
the p^mt : and such body being an indefinite body 
and the order being given only to sue in respect of all 
persons-having the same interest, the order would have 
the effect only of preventing multipl.city of suits and 
would not be calculated in any manner or to aira 
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extent to prejudice the rights of any of the worshippers 
Or of the defendant (_SriJii7'astt lyt'figar. y.) Ha- 
^rtED Labbai V . Mahamad. a. I.R. 1925 Had* 989- 

-0. 1. R 8— Object of—Applicability — Cotuli-\ 

tions—‘Right to sue in inigifial plaintiff and community\ 
of interest betxoecn him and members of the elass^ — Suit\ 
in name ot jvrong plaintiff-^ -hffeet — O. i, R'. 10—i 
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319 , Foil, ‘ {spencer- and Venkatasubba Rao^ JJ\ 
SWAMINATHA. MUDaLIAR . KUMARASWAjii 

ChettiaR. 44 M. L. J. 282 : 17 L. “W 422 . 

i (1923) M. W. N, 289: 721. C. 884 " 
j32 M.‘ L. T. (H,; C.) 212 : A. I B. 1923 Mad 472 (2y’ 

-^0. 1, 3.0^— Communal property — Flmiuatit^ 

body—Promise to\pay money — Enfore€dbility"-rSuit 


Appli iition of — Conditions— fide mistake' in\\ enforce payment 


institution of suit — A^ceessity— Pleadings — Amendmcnt\ 
o^s by introducing case of fraud—When granted and 
when not. 

The plaintiff describing him‘<elf as a creditor of a 
person who had been adjudicated an insolvent and 
whose estate was represented by the Official Assignee| 
bf Rangoon, sued for a declaration that a sal 6 -deed 
Executed by the Official Assignee in favour ot the de¬ 
fendant was mill and void. The defendant pleaded 
’that the plaintiff was not a creditor of the insolvent j 
and had no locus standi to maintain the suit. When 
the trial was about to commence, one K, who had all 
along represented the plaintiff .• applied to be added as 
a plaintiff to obviate the technical objection raised by 
the defendant. that if the plaintiff was not a 

creditor of the insolvent, the application was notv sus¬ 
tainable under O. I. R. 8, C. P. Code ; that if the 
plaintiff was a creditor, the assumed necessity 
for the application did not exist and it equally failed ; 
and that the application could not be allowed under 
O. I, R. ro, as there was no allegation even that the 
suit was instituted originally in the name of a wrong 
person through a bona fide mistake. O. i. R. 8 ,* C. P. 
Code, presupposes the existence of a right of suit in. the 
plaintiff who instituted the suit, and the community 
of interest between him and the others of the class is 
the pre-requisite necessary to enable him to represent 
the class. If the plaintiff turns out not to be a-mem¬ 
ber of the class on whose behalf he professed to in¬ 
stitute the suit the suit is not a representative suit and 
no member of the class is constructively a party to it. 
0 ^^^^^;_Whether O j, R. 10 . C. P. Code, applies to 
cases falling within O. i, R. 8 ? On the same 
date on which the abovementioned application was 
made, another application was made by the original 

plaintiff for leave to amend his plaint by saying that 
the defendant was a benamidar for the insolvent and 
that the agent of the Official Assignee who conducted; 
the sale on his behalf made a pretence of selling, thei 


A person'can make himself liable to a Community 
(like ithe Vysia community of a particular place) by 
agreeing to pay a certain suih of money to it ; and a 
suit to recover the sum may be brought by a member 
of that community with leave of Court obtained 
under O. i, R. 8 , C. P. Code. {Krishnan., J.f)\ BUDa- 
VARAM NaRASIMHULU CHETTY NOOTA IBBUND- 
RUM NaGasam Varu. 44 M, L. J, 2461 

(1923) M. W. N. 237 : 72 1. C. 95< 

A. I. B. 1923 Mad. 434. 

-lO. 1, B. 8— Religious. endermment^SUit by 

soorshippers—Sanction of Court — A^ecessiiy for.- : 

.With the permission of the Court when there are- 
numerous persons having the same interest in the same 
suit one or-more such persons may sue on behalf o£or 
for the benefit of all persons so interested. {Schioabe^ 
C. J. and Wallace, /.) RaNGASWAMI v. KriSHNAt 
SWAMI. 44 M. L. J. 116: 17 L. W.il47.t 

(1928; M. W. N. 84 (2) : 32 M. L. T. 138:: 

71 I. C. 463 : A. I. E. 1923 Mad, 276 (2X 

-0. 1, B. 8 —Leave to sue—Caste dispute—Suit 

by some members—Sanction of maioTity 
Where, numerous members of a caste seek to enforce 
rights as against strangers or as against certain other 
members of the caste, O. i, R. 8 , C. P. Code,..applies 
to the case. It is not necessary for the persons asking 
for leave pnder O. 1 . R. 8 . C. P. Code, to obtain .for¬ 
mally beforehand the authority of those whom they are 
seeking to represent. Nor need they summon a caste 
meeting before bringing the suit. Per Napier J \,SemUe 
—If the plaintiffs areunable to prove that they have got 
a support of the majority of the caste they cannot Suc¬ 
ceed in getting the relief w*hich they seek. Such a 
plea may: be.taken in defence. {Napier and Krishnan, 
//.) SlVATHAL PERIVAVA NaDAR 'V. NANA 

Chuna Velmuruga Nadar. 

64 I. C. 618 : 30 M. L. T. (H. Cw) 47. 

——-0. 1,B. 8 —Communal properembers of 

a community—Suit for declaration that property io 


property by public auction but really sold the prdpertyl waqf' 

by private contract to the insolvent, the defendant] It is competent to certain persons alleging themselvep^ 
being merely a benamidar for the insolvent. Thei to be members of the Shia community to institute a 
materials, if any, which substantiated the allegations suit for a declaration that certain property. in,the po^ 
of fraud, thus sought to be added were not referred to session of the defendants is waqf property over which 
'm the affidavits filed in support of the appfication. the defendants had no proprietary right To such a 
Neld, that in the circumstances and in view of the suit the sanction of the Court under O. i, R. 8,.C. 
great delay in making the application from which wantil Code, is not required. 7 AH. 188 ; 32 All, 631 ; 24 Ca • 
of might be inferred, the Court below wasll 385 ; 35 All 197, Ref. {Kanhaiya L^%J. 

■right in rejecting the application. {P'enkatasublMu Dantels% Ae J C.) SaDIQ HuSAIN v. KHAN oAHA- 

Rao, J.) Krishna aiyar v. Pachaiyappa Chetti.i dur Hakim Mirza Nazir Husain Khan. 

47 M. L. J. 540 : (1924) M W. N. 622 : 82 I. C. 492 : 90. L. J. Ill : 4 D. P. L. B. U- £•) 

A. I. B. 1924 Mad. 883. ’ 66 I. C. 90 : A. I. B. 1922 Ondh 1. 

0^ 1, Itr. 8 and 10 — Relig^ious tndoivment —1| —^0. 1* R« 8— Communal proper ty^ ■ Waqf 

Addition of plaintiffs after decree is competent. ■ j -^Rfght of beneficiaries to sue^Remedies open to aw 
. In a suit by three persons under S. 14 of the Religious! shippers. 

Endowments Act, a decree for damages w’as passed! I A beneficiary of a trust in respect of a Muhamma- 
In favour of the plaintiffs. The plaintiffs neglectecf] dan interested in the maintenance of a mo8qu.e 

to execute the decree whereupon the Court added the| | or other charitable institution may, without having 

recourse to’ the provisions of' R. 8i O. i» C. 
P. Code, and without suing in a repfesentathre capacity 
on behalf 1 of .the other beneQciaries sue for .teco- 
very of possession of property wrongfully alienated by 
the Irustteeand for the incidental declaration that the 
•subjett ol truai cannot ..be . alienated... The trust 


' trustees of the temple as plaintiffs to enable them td 
Vexecute the decree. Held, that as the suit was brought 
I by the plaintiffs in a representative capacity it wa^ 
■ eoitipetent to the Court under O. i, R. 8 , C. P. Code! 
fitO‘ add parties even after the passing of a deeVee. 3^ 
’CM. L. J. 192 ; 33 M, 483 ; io M. L. J. 54 ^ p‘ 28 - 5 A!axli 
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prbpelty vests in God and the right of a Mahamm-adan 
who is. entitled to use a mosque to bring a suit for the 
recovery bf, property belonging to it is- comparable to 
a right of suit in respect of a private road which mariy 
^persons have a right to use. Every Mussalman who 
derives any benefit from such a ufat;/ is entitled to 
rriaintain^an action against the mutwalU to establish 
his right thereto or against a trespasser to recover any 
portion of the 7uaqf property which has beeh.misappro¬ 
priated, without joining any other person who may par¬ 
ticipate with him in the benefit. It is clear that if the 
mutwalti himself is the offender or if he is: unwilling 
to actj the beneficiary must have the power to recover 
the property. ^MuUick and Ross^ //>) MaULaVI 

Mahomed Fahimul Huq v, Jagat Ballav 
Ghosh. 2 Pat. 391 : 4 Pat. L. T. 675 : 

74 I. C. 403 : A. I. E. 1923 Pat. 475. 

■ . 0. 1, E. 8 —Scope of, 

O. I, R. 8 is merely permissive and is intended to 
provide.a remedy for cases in which it might be diffi¬ 
cult or impossible to implead all the persons it is 
sought to affect. Rut it does not bar a suit to establish 
a right possessed by an individual. {^Robinson^ O, C. 
g.dnd Macgregor,/.^ SakLAT z/. BELLA. 

r 63 I. C. 963 : 13 Bur. L. T. 183. 

' ' -0. 1, E.'9— ‘Pfon-ioinder. 

: O. 1 , Iv. q, provides that no suit shall be defeated 
by reason of non-joinder of parties and the Court may, 
in every suit, deal with the matter in contioversy so 
far aa regar^ the rights and interests of the parties 
actually before it. The notion that a decree-holder 
can seize property which belongs to a stranger and 
hold ib by reason, for example, of the fact that one of 
his judgment-debtors is keeping out of the way so a^ 
to prevent any .possibility of service being effected; 
upon him in the suit after an order of dismissal of the ■ 
claim by the execution Court, is so contrary to one’s! 
sense pf justice, that one. would decline to accept it as ■ 
being the law. The failure to join such a party is , 
covered by O. i, R. 9 . {Walsh, /,) MT MARYAMi 
BibFz/. Ram Das. : 70 I, C. 613 : 

' A. I. R, 1929 All. 404. 

*• --0. 1, Er. .9 and XO-^d^tsmlssal of suit — Neci^- • 

idry party not. added after being required to do so, 

•. Where-a plaintiff is ordered to take a necessary step 
such as. to. add necessary parties and he refuses • to do : 
ao the Court can dismiss the suit. {Tudhalt and Sulai 

BaGWAXI PERSHAD z/. BaBULAL. ' • • 

63 I. C. 648 (2) : 19 A. L. 

-—0. 1, .E. 9 — Non-iohider—Test of—Court 
not to travel beyond claim made in the suit* 

,\][n ..determining the question of non-joinder the 
Court must confine itself to the clgim before it. The 
present'. deft.^ No. 2 had filed a suit against P, in 
which he obtained a decree against him. At that time 
the defence was that the present deft No. i had really 
paid rent to H‘. which was then claimed as being, pay? 
able to P, but the defence was nOt believed, and a 
decree\was, passed in favour of H. Thereafter the 
present* plaintiff P. and his daughter^ the mulgenidars 
of.a. pewksthan, filed* the present suit in the same 
Conrtlto recover the/rent that would be payable by 
deft. No. j to them. • 'The Court found' that) -the rent • 
w^,due;by. deft. No. > i . to-.j the ipiaintiffa -amd pass- i 
ed aideoree against him..:But as* it appeared^rom.the! 
Wdence that as'a matter.’of fact ^ft paid this; 

%tnouftt\previpusly .to"H, the Court direcited* flvvtotibe 
joined; as defend 9 tit No. ,2 and'afterimplbhding-'^m.as 
a deft, the Court held that deft. No..i| hadt.padd ■ the 
Jpnb doft, ’ )No.. 2 , .and the ultimate decree was; 

b 3 ^-the ..Court in favour oLdeft^. No, i against) 
deft. No. 2 . Held^ that the procedure of the lower' 
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Courtjfwas irregular: that tlie only question appropriate 
to the suit was whether deft/ No. \ was liable for thei 
i amount claimed by the plaintiffs ; and that the ques- 
I tions a$ between deft. No. i and deft. No. 2 were not 
; appropriate to the suit. {Skak, A. C. J. and Crump,- 
j ) Harichandra V. Kumma VITHOBA. 

24 Bom. L. E. 1318 : A. I, R 1922 Bom. 454. 
— ■ ' -0. 1, E. 9— Applicability to mortgage suits. 

The provisions of O. i, R. 9 apply to proceedings 
underO. 34 , C. P. Code.' {Sukrawardy and Graham, 

yy.) Kherodamyi Dasi V. Habib Shaha. 

29 C. W. N. 51 : 821. C. 638 : 
A. I. R. 1925 Cal. 152. 
-0. 1, R, 9— Parties to suit — Persons interest- 
id in easement—Joinder of. 

Where the plaintiffs sued for a declaration of their 
right to certain land as against the defendants who 
under a claim of easement were alleged to have ob¬ 
structed plaintiffs in the enjoyment of the land : Held, 
that the contention that all persons interested in the 
right of easement were necessary parties to the suit 
was'without substance. The cause of action on the 
pleadings was against those persons only who werd 
alleged to have interfered with the plaintiff’s right. 25 
C. W. N. 249 ; 19 C. N. 1211 Ref. {Suhrawardyyf 
aiid Graham, //.) SURjA NaRAIN BeRA v. CHAN-! 
DRA Bera. 40 C. L. J. 74 : A. I. R. 1924 Cal. 1050.. 

' ——0. 1, E. 9— Scope. 

O. 1 , R. 9 , C. P. Code, applies to cases where 
therd may be multiplicity of suits. {Suhrawardy and 
Graham, JJ.^ SURjA NaRAIN BERA z/. CHANDRA 
Bera. 40 C. L J. 74 : 84 1. C. 467 ; 

A. I, R. 1924 Cal. 1050^ 

• ) -0. 1, R. 9— P/on-7oindet — Jiffect—Form of 

decree: 

If two parties contract with a third party, a suit by 
one of them making the other co-defendant, ought not 
to be dismissed, merely because the plaintiff has not 
proved that the defendant had refused to join as a co¬ 
plaintiff. {Mookerjee and Rankin, JJ.') KaMINI 

•Mohan Basu v. nibaran Chandra Mitra. 

' 'T 76 I. C. 577 : A. l. E. 1923 Cal. 606. 

—'—'— 7 — 0 . 1, E. 9 —Pfon‘)oindei — Interested party not 
i ai-ned. 

Where in a suit for a declaration of a right of way 
arid-for removal of an obstruction, the person interest- 
ed in the servient tenement is not made a party, the 
Cburticannot make a decree, as, a decree passed 
would he infnictuous and in such a case the suit caiv 
not'be entertained in spite of O. i, R. 9 . {Mookerjees 
A.'C.Ji and Fletcher, J.'). HaRAN Sheikh z/. 

Ramesh Chandra. 62 1. C. 425 : 25 c w. N. 249. 

—■. . .. .-0. 1, Er. 9, \^-’Suit against two defendants-^ 
One.of-them dead at the time vf institution—Proce 
durcs, -. A 

« I . • . 

A suit was instituted against two persons, but. it 
turned:'out that one of them was dead at the time .the 
suit'was filed: Held,, the proper-procedure .was fo 
off the name of the dead defendant and aot'to 
dismi<Ss:the suit. {Campbell, J.') FIRM Pala MAB 
Narain Mal_z;. FanM Singh. 89 I. C. 661. 

■ •' - .“O, 1, Dismissal of suit — F/ectment' suit 

against persons fointly interested—-Withdrawal against 

sdnte-T^Effect of, . • . . . . ? , . 

t Where the proprietors pf a village sued td eject 
three persons from a; piece.of land alleged to be sh<^ 
miiaA and .^ding it difficult to serve one of them - with 
inotice:pf suit withdrew;, their claim as against that 
defend^t, the rtrlal Court passed a decree;lQr tw<#- 
thedknds. sued for^.- But the appellate Court 
■^smlssed the suit on th^ ground, -of the non-vioindes. 

second appeal,..that the claim.; havirig been 




1035 


QUINQUENNIAL DIGEST. 1921—1925 


*036- 


C. P. CODE (V OF 1908). 0. 1. K. 9. 

expressly limited to the interests of the defendants on 
record the soil could not be dismissed on the ground of 
the non-joinder. (^Scoit-Sfnith^ y.) DhURA v. MaTU. 

60 I. C. 6 (Lah.) 

-0. 1, K. 9— N<ni‘toin,icr—Objection — Proce- 

(iiirc. 

As regards non-joinder, the .rbjection as to proce¬ 
dure to be followed is disposed of by the application 
of the present S. 90 of the t'. P. Code. {Speneer and 
Ramesam, //.) THINA SHANMUGA MOOPPANAK 

V. SubBaYYA MoopaNAR. 42 M. L. J. 133 : 

70 I. C. 643 ; 16 L. W. 283 : (1922) M, W. N. 106 : 

31 M. L. T 266 : A I. R. 1922 Mad. 317. 
— ■ ■ 0. 1. R. 9 —Misjoinder of plahitiffs. 
Misjoinder of plaintiff.s in a mortgage-suit, some of 
whom are not entitled to any relief. Is a mere defect 
of. form not fata! to the suit. 34 Bom. 358 Foil. 
(A'in^/tede, A. /. C.) UdaRAM r (iONDU. 

A. I. R. 192i Nag. 366. 

--0. 1. R. 9 and S. 107 (2)— Non joinder of 

parties to appeal makitng it impossible to deal with 
matter ei/mtabty and sufticiently—Nonjoinder cannot 
be condoned. 

O. I, R. 9 read with S. 107 ( 2 ) will not permit the 
non-joinder of any party being condoned by an Appel¬ 
late Court when such non-joinder makes it impossible 
to deal equitably and .sufficiently with the matter in 
controversy between the partie.s to the appeal. Where 
one of .several defendants appealed against a decree 
and took up a position calculated to enhance the liabi¬ 
lity of other defendants, held, that the non-joinder 
of the' latter vitiated the appeal and that after the 
period of limitation had expired the appellant should 
not be allowed to join the other defendants. {^Ash 
worth, A. y. C.) PARMESHWAR v. CHHAB NaTH. 

A. I. R. 1925 Oudh 606. 
— 0. 1, Rr. 9 and 10 — Dismissal of suit — 


Court's power to add parties. 

A Court should not dismiss a suit for non-joinder of 
necessary parties but should add them, of its own 
motion, as parties to the .suit or direct the plaintiff to. 
do so. \Lyle, A. y. C.) OUR PRASaD v. Muham- i 
MAD TaOU. 63 I. C. 548 (1) : 8 0. L. J. 310. 

-0. 1, R. ^-’Siiit by some of the servient owners 

only should not be dismissed. 

A suit by some of several servient owners for a decla¬ 
ration that the defendants had no right to dig and 
take earth from plaintiff*s land is not liable to be dis¬ 
missed for non-joinder of the other servient owners and 
there is nothing to prevent the Court from adjudicating 
on.the rights of the parties actually before it. 14 C. 

W. N. IS, Dist. {Ross,/.) BIKOO MaHTON v. NaRA- 
VAN SaH . A. I, R. 1924 Pat. 303. 

0. 1. Rr. 9 and 10— Addition of parties — 
Necessary and proper parties — Distinction between 
limitation. 

The Court cannot, by its decree, affect the rights of 
those who are not parties to the suit. If therefore no 
decree can be passed without affecting the rights of 
absent parties, the suit cannot proceed in their absence 
and should be dismissed. If. however, the rights of 
the parties actually before it can be determined in the 
suit bearing the rights and intere.st of o*hers unaffect¬ 
ed, there is no reason why, even if other parties might 
properly have been added, the Court should not deter¬ 
mine the matters in controversy between the parties 
actually present. There is a distinction between neces¬ 
sary and proper parties to a suit. Two conditions must 
be satisfied in order that a defendant may be consi¬ 
dered a necessary party, namely, first, there must be a 
right to some relief against him in respect of the ( — ■ 
matter involved in the suit and secondly, his presence ' suit. 


C. P. CODE (V OF 1008). 0. 1, E. 10. 

is necessary in order to effectually and completely 
adjudicate upon and settle all the questions involved 
in the suit. 16 C. L. J. 358 Rel. {Miller., C J, and 

Muilick y.) SiTAL Prasad Roy v. asho Singh 
1922 P. H. C. C. 326 : 2 Pat. 176 : 69 I. C 677 . 

4 Pat. L. T. 698 : A. I. B. 1922 Pat. e6ll 

- 0, 1, R. 9 —Necessary parties.^Land recerd^ 

cj Gairmazrua Am— Suit for deelaration of title 
to^Ceneral publie, not necessary parties. 

A suit for declaration of title to land entered in the 
Survey Khatian as Gairmazrua Am is not bad for non¬ 
joinder of parties, if the general public are not made 
parties to it. {Coutts a*ui Das, //.) BaBU Tri- 
LOKE Prasad Singh v. Lala Umanand i.al. 

72 I. C. 634 : A. I. R. 1922 Pat. 447. 

- 0. 1. R. 9 — Nvn-joinder. 

The omission to implead a tenant in possession of a 
portion of the disputed land does not make the proceed¬ 
ings defective. {Ross, J.) RaMNARAIN v. Dhon- 
rai GOPe. 3 P. L. T. 291 : A. I R. 1922 Pat, 871. 

- 0. 1, R. 9 Ejectment—Nonjoinder of person 

under whom defendant claims title. 

A Court is not incompetent to grant a decree to the 
plaintiff for possession as against the person in judicial 
possession of the property, even if for some reason 
the plaintiff does not choose to claim any relief as 

against the party who may have put the other parly in 
actual possession. 21 Bom. 229 , Foil. {Das and 

Adami, J J.) BHaGWaT KUAK S'. JaGDAM SaHaY, 

3 P. L. T. 429 : A. I.R. 1922 Pat. 362. 

- 0. 1, B. 9 —Partition suit—Grandsons ttot 

necessary but proper parties. 

There is a distinction between the non joinder of 
proper persons but not necessary parties and non-join¬ 
der of parties whose presence is essential. In a suit 
for partition in a joint Hindu family, the grandsons 
are not necessary parties and are lepresented by their 
own father. At the same time, they may be proper 
parties and, on an appeal, the appellate Court can 
direct the lower Court to bring them on record and 
give them separate allotments if they so desire. {Das 
and Adami, JJ.y DIGAMBAR MAHTON v. HaNSRAJ 
MAHTON. 1 P. 361 : 67 I. C. 156 : 8 P. L. T. 238 : 

A. I.R. 1922 Pat. 96. 
- 0.1, R.9 — A^ecessary party'- Suit and appeal. 


UnderO, i. R. 9, C. P. Code, a person who is a 
necessary party to the suit is a necessary party to the 
appeal. {Ross, J.) JITENDRANATH ChATTERJEB 
V. JHAKU MANDAR. 3 Pat. L. T. 4.6 : 

66 I. C. 780 : A.I.R. 1922 Pat. 4. 

-—0. 1, R. 10 —Transposition of parties—Suit 

for tnaney—Contesting claimant made defendant — If 
can he made plaintiff. 

Where A the plff. claims to have a sole right to a. 
certain sum of money due from a deft, and makes B, 
a third person, who claims as against A, a party to 
the suit, B cannot be made a plff. in the place of A 
in the course of the suit and no decree can be passed 
in his favour as against a co-defendant. ( Tudbolt 
and Suiaiman, JJ.) JaRAO KunwaR v, BaGWAN 
KUNWAR. S V. P. 1. B. (A.) 163 t 

63 I. C. 773 : 19 A. L. JT. 888. 
———0. 1, R. 10— Object of Revenue Courts. 

The power under the rule should be liberally con¬ 
strued and exei^tsedT in a reasonable way enabling 
Revenue Courts to prevent the decision of cases on 
narrowly technical grounds. {Hopkins, S, M. and 
Porter, J. M ) SECRETARY OF STATE FOR INDIA 
V. Raghunandan KOER. ^ ^ 

8D. P L. B. (B, B.) 60 (2). 
0. 1. B. Addition of parties^-Redemptim 
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In a suit for redemption, by some of the heirs of 
the mortgagor where the other heirs are not impleaded 
as defendants, the Court has power to add them as 
defendants under O. i, K. 10 . iMacleody C. y. and 
Fawcetty J.) ShIVUBAI KaJaRAM v. SIDESHWAR. 

4a Bom. 1009 : 61 I. C. 690 : 23 Bom. L K. 405. 
-0. 1, R. 10—7 ransposition of Parties. 

In a partition suit, the Court can make a defendant 
a plaintiff and continue the suit. (Afac/eod, C. J. a7td 
Fawcetty J.') ViSHNU Narhar Sapfe z/. Shipam. 

23 Bom. 1 R. 391 : 61 I. C. 398 : 45 B. 983 
— 0 * 1* B. 10— f-erson having interest in the 
result of suit and having right to ask Courfs assist¬ 
ance is proper party. 

The expression “proper party’’ means the party who 

may be interested in the lesult of the suit and \sho 

may have a right to seek the assistance of the Court 
in coming to a decision on the point in issue. {Suhra- 
•wardy and Duvaf JJ.) BaIKUNTHa KumaR v. 
Sarat CHANDRA Naih. A.I.R. 1925 Cal. 1267. 
“ 0.1, R. 10— Rent suit — Some heirs of deceased 

tenant not Joined—Suit is not bad for non-joinder and 
is maintainable—Contract Acty S- 43 . 

Per Curiam (C. C. Ghoscy and Mttkerjiy / 
dissenting )—A suit for rent is maintainable against 
some of the heirs or successors-in interest of a deceas¬ 
ed tenant without bringing all the heirs or successors- 
in-interest on the record. 

B. B. Chose, J. —The heii-s of a deceased tenant do 
not take the tenancy as an entire body forming as it 
were a partnership or a corporation, the individual 
members of which have no definite interest but they 
take as tenants*in*common, each having a definite share 
in the whole which he might deal with in any way he 
pleases. 

Mukerji, J. —When a person obtains a share of 
a tenure either by assignment or by inheritance he 
becomes a co-tenant with the other tenant 
or tenants in the whole tenure, and in so far as 
the relations between him and his landlord are con¬ 
cerned, he cannot be deemed to hold any estate in 
severalty. There is no valid reason why tenants-in- 
common should be in a position as regards liability for 
rent different from that of joint tenants. On the 
contrary each of the tenants-in-common has the privity 
of estate with the landlord in the whole of the land 
leased. A suit, however, against some of such tenants 
need not be dismissed on that ground The Court 
must proceed under O.i, R. 10 ( 2 ), C.P.Code, to inake 
an .order for the addition of such of these persons as 
are not already on the record as defendants, and it is 
only in the event of the necessary amendments not 
being made that the suit is liable to be dismissed. 

Persons who are under a joint liability to pay the 
rent are necessary parties in a suit for rent, from more 
points of view than one. They are necessary for 
determining whether the liability which is frima facie 
joint is also joint and several, for protecting the defend* 
ant frorn being made to pay what may have already 
been paid by others, for safeguarding against the even¬ 
tuality of his being defeated in a suit for contribution 
^ the co-tenant against whom a suit for contribution 
IS brought will not be bound by the result of the earlier 
suit, for. preventing conflicting decisions as to the- 
character and incidents of the same tenancy being 
arrived.at.in different suits, and for various other rea- 
{jyalmstey^Greavesy C.C.GkoseyB.B. Chose and 
Mttkenjii jjf) Kailash Chandra v. Brojendra 
K.I'CHAKRAVARTI. . 5 , 29 C. W. N. 1000: 

4 2 0.jE/J. 232 : A. I. R. 1926 Cal. 1066 (F. B.) 

R. liy^Transfer . of parties from one 
to should be.granted where refused would. 


c. P. CODE (V OF 19080,-1, R. 10, 

Prejudicially affect the applicant. 

Plaintiffs instituted a suit for cancellation of Patni 
lease against the Zemindars, the auction purchaser, 
and two other persons, their co-sharers w hom they 
described as pro-forma defendants. The pro forma 
defendants applied to be transferred from the category 
of defendants to that of plaintiffs. No order was 
passed on this application and later on the case was 
settled as between the plaintiffs and the auction- 
purchaser. At that stage the proforma defendants 
renewed their application to be made co plaintiffs. 
The Court refused the application and made a decree 
on the basis of the compromise between the plaintiffs 
and the auction-purchaser. On an appeal by the pro 
forma defendants, that if the order of refusal 

w ere allowed to stand, the only result would be that the 
pro-forma defendants would be driven to a separate 
suit and hence their application should be allowed, 
{Mookerjee and Rankin, JJ') NiRODE CHANDRA 
bANERjEEa. PROFULLA CHANDRA BaNERJEE. 

40 C. 1. J. £35 ; A. I, R. 1926 Cal. 421. 

-0. 1, R. 10— Transfer of plaintiff as defen- 

da> t. 

A Court can transfer a plaintiff from the category 
of plaintiffs to that of defendants under O. i, R. 10 . 
iSuhrawardy and Duval, JJ.) PaDMA LoCHAN 

Pal V. Kali Kamal Pal. 

82 I. C. 649 : A. I. B. 1925 Cal. 328. 
” 0. 1, R. 10 and 0. 30, R. 1— Refusal by part¬ 

ner to Join in suit as plaintiff—He should be made a 
defendant. 

Where a partner in business refuses to join as plain¬ 
tiff, the correct procedure is to make him a defendant 
in the suit, and not to dismiss the .suit altogether. 
{^Coldstream, J.) BULLI MaL v. JHABBA. 

7 I. I. J. 280 : A. i. R. 1925 Lah. 604. 

' "O* 1» R. 10— Addition of parlies—Suit against 
dead person —Bona fide mistake — Amendment not 
allowed. 

In a suit brought against a deceased defendant, the 
Court has no jurisdiction to allow the plaint to be 
amended by substituting the names of the representa¬ 
tives of the deceased even when the suit was instituted 
bona fide and in ignorance of the death of the defen¬ 
dant. {Shadi Lai. C. J- and Lumsden, J.) MT. 
BOONDU V. MOTI ChaND. 

A I R. 1923 Lah. 662 (1). 

' ■ "0. 1, Rr. 10 and 3— Addition of a party — 

Erroneous exercise of discretion under R, 10 —Ho 
revision lies but a. revision does lie if the addition 
results in misjoinder. 

The addition of a party under O. i, R. 10 , is ordin¬ 
arily a matter within the discretion of the Court trying 
the suit, and erroneous exercise of discretion in a 
matter of procedure should not be regarded as some* 
thing done illegally in the exercise of the Court’s 
jurisdiction within S 115 . 5 L. W. 207 , Doubted. 
Where by the addition of a party, there is not only a 
misjoinder of parties, but a misjoinder of causes of 
action, a Court of Revision should interfere. A. I, R, 
1922 Mad. 436 Foil {spencer, J ) MURUGAPPA 
CHETTIAR 7 .. L. K. S, S, FIRM. 

90 I. C. 721 : A. I. B, 1926 Mad. 136 (2). 

' 0* 1. R. 10— The application to be impleaded, 

by a son of deceased defendant in suit for dissolution 
of partnership, if out of time on account of amendment 
Limitation Act, must be allowed. 

The Limitation Act was amended so as to reduce 
the period of limitation for application under Art. 177 
from six month's to 90 days between the death of a 
defendant on 30 th September 1920 after the passing 
of the preliminary decree in a suit for dissolution of 
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partnership and his son applying on the 6 th January f mortgage in favour of th^ plaintiffs on the gtbund that 

192 1 to be brought on the record. Meld^ that in the it was not a valid mortgage, his application for being 
circumstances of the case it was in the interests of impleaded in the suit should be rejected. {^Fiftdla^^O 
justice necessary for all parties interested to be added J- C . atid Wadegaonkar^ A. /. C.) BRU£L & Co. 
under O. i, R 10 , Civil Procedure Code. {Spencer, y.) BOMBAY v. KeSHEORAO. , . . * 

V. R. M KamaSwami Cheti iaR V AdaPPA 89 I. C. 448 : a. I. E. 1926 Nag, 67. 

Chettiak. 78 I. C. 168 : A I. R. 192d Mad. 347.-0. 1, R. 10— Addition of defendants — Plain' 

-0. 1, E 10 and 0. 22. R. 10— Mortgage suit tiff has the option to add — No defendant should he 

— Preliminary decree — Addition of Parties. added against plaintiff's will even when defendant or- 

It is co;npetent to the Court to add a person in- serts that his interests will be affected by PlaintifPs 


terested in the equity of redemption as a party to a 
suit on a mortgage even after the passing of the preli¬ 
minary decree therein and to re-open the prior 
proceedings so far as he is concerned. Keith v. But¬ 
cher, 25 Ch, D. 750 Foil. 31 I. C. 849 Diss. from, 
^Phillips and Odgers, JJ.) KRISHNA AIYAR 

SUBRAMANYA AIYAR. 46 M. L. J. 368 : 

34 M.L.T. 114 : (1924) M. W. N. 364 : 

A. I R 1924 Mad. 648, 

■ -0. 1. R. 10 —Suit against dead man — Applica¬ 
tion to add his legal representatives as parties — Pro¬ 
cedure. 

Application to add his legal representatives as parties 
in an appeal against a dead man is covered by S 153 
and O. 1 , R. 10 . {Oldfield and Venkatasubba R'io,JJ^ 

Govinda KaviraJ Purohita V. Gowranga Saw. 

4j M. L. J. 231 : 18 L. W. a4 : 7j I. C. 739 : 

(1923) M. W. N. 408 : A. I. R. 1924 Mad. 66 . 

-0. 1, R, 10 —Striking out unnecessary Parties 

—No appeal lies. 

Where some of the rlefendants, who are joined for 
the sake of convenience, are struck out, there is no 
substantive right decided, nor the striking out has any 
effect of putting an end to the litigation and therefore 
no appeal lies. A I.R. 1922 Mad. 332 : 45 M. 194 Foil.; 
42 M. 219 and (i 92 o)M.W.N. 467 Not Foil. {^Odgers, 
/,) Ratnachalam Iyer v, Sivachidambaram 
PILLAI. 45 M. L. J. 703 : 18 L. W. 198 : 

(1923) M. W. N. 403 : A. I. R. 1923 Mad, 690. 
-0. 1, R. 10 —Addition of parties. 

The Court has no power for addition of plaintiffs 
after the passing of the decree. {.Spencer, /.) 
Swaminatha MUDALIAR V, Kumaraswami 
CHETTIAR ‘ 44 M, L. J. 282 : 72 I. C. 284 : 

17 L. W, 422 : 32 M. L. T. 212 : 

(1923) M. W. N. 239 : A, I, R. 1923 Mad. 472 (2). 
- --0. 1, R. 10 -Appeal. 

Order under O.i, R.io does not come within the defini 
tion of “decree” in 82 ( 2 ) and there can be no appeal. 
{Oldfield and Ramesam, //.') ShaNMUKA NaDAN v. 
ArunaCHALaM. 45 M. 194 : 14 L.W.642 : 

(1921) M.W.N. 799 : 30 M. L. T. 172 : 69 I. C. 961 : 

A. I. R. 1922 Mad. 332 : 42 M. L. J. 97 
'0» 1. R. 10 —Transposition of Parties^Witk- 
drawal of claim as to part. 

Where in a suit for partition of immoveable and 
moveable property the Court passes a preliminary 
decree with respect to immoveable property and the 
party withdraws his claim as to moveable, the suit 
does not come to an end but the Court may transpose 
parties and continue the suit, {Odgers^ /.') SURAM- 
PALLI RAMAMURTHIz/. SURAMPALLI REDDI. 

80 I. 0. 144 .• 12 L. W. 563. 

—-0. 1, R. \0-^Addition of party—Attaching 

creditor intending to challenge the validity of mort¬ 
gage—Whether can be added as party. 

Although an attaching creditor has a right to redeem 
yet when he does not wish to be added as a defendant 
so that be may have an opportunity to redeem plain¬ 
tiff's mortgage but his object in asking the Court to add 
him as a defendant is to challenge a compromise arriv¬ 
ed at between the parties to the suit and also the 


suit. 

Oidinarily the plaint!^ who comes into Court is the 
dominus litis and it must always be left to him to 
choose his opponent against whom he has to claim the 
relief in the suit. No stranger has any business to in¬ 
trude into the case and force himself upon a plalntifi 
who does not want him and who does not claim> any 
relief against him. The plaintiff is the best judge of 
his own interest. If he seeks relief against a particular 
individual and impleads that individual as a soledefend* 
ant, it is not the Look-out of the Court or of any other 
third person to see whether somebody else must be 
allowed to intrude into the case as < a co-defendant 
against the plaintiff’s will, simply because that third 
person represents to the Court that he is a person who 
would be affected by the decision. The first principle 
of law is that nobody would be bound or affected by 
the decision to which he is not properly made a party^ 

It is not the intention of law to let third persons venti¬ 
late their own grievances in, and thus derive profit 
from a suit commenced by another, at his own cost 
and for his own benefit. {Kinkhedcy A. /- C.) 
ViTHOBA V. Secy, of State. 

A. I. B. 1925 Nag. 373. 

- - —— 0 . 1, R. 10 — Subsequent mortgagee — T. P, 
Act S. 74, ' 

Subsequent mortgagee paying mortgage decree of 
prior mortgagee before final decree is passed can 
apply for final decree. {Hallifaxt A.J.C.') ShaNKaR 
Kao V. Gan PAT RaO. 80 I. C, 283 : 

i A. I. B. 1925 Nag. 15. 

-- — — 0. 1, B. lO—f-RetUrn of vakalatndma. 

The practice of not returning the vakalatnama when 
the plaint is returned under R. lo is wrong. The ori¬ 
ginal vakalatnama enures for the purposes of the Sait 
in the Court in which the plaint is subsequently filed 
under R, 4 ( 2 ) of O. 3 . even if it contain.s no ex¬ 
press provision to that effect, and therefore ought in 
every case to be returned along with the plaint. {Hal- 
lifax, A. /. C.) MAHARASTRAYAJANAN KOSH .V. 

BUJULaL. 19 N. L. B. 36 : 6 H X. J. 100 : 

71 I. C. 436 : A. I. B. 1923 Keg. 133. 

- 0. 1. B. 10 — Plaintiff—Major wrongly di's» 

cribed as minor-^Amendmenl of plaint—Order strik¬ 
ing off name cf plaintiff — Appeal. 

Certain reversioners sued to set aside alienations o(i 
property after the death of a Hindu widow- C^e of 
the plaintiffs was described in the plaint as a minor 
but he was actually a major. The defendant pmnted 
out the defect, whereupon the Court ordered the plaint 
to be amended by describing the said plaintiff as 
major. The order was not complied with, and the 
Court struck off from the record the name of that 
plaintiff. Eventually the suit was dismissed on the 
merits. • Heldy that the order of the lower* Court was 
correct. Though the order was not appealable, its 
validity could be questioned on appeal from the final 
decree in the case. {SifnpsoHy A» /• C.y . LACHHBCI 
NaRAIN Z/. SaI/IG Ram. » 11 0 . 1 . L 164 

1 ! .A. I. B. 19 a 4 0 tteih 438 . 

-—— -0. 1 . 10 —Addition of - parties-^PrHiminary 

decree passed in the case—Transferee btfdresnit— 
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Addition of, 

O. I, R 10 of the Code of Civil Procedure gives 
wide powers to the Court at any stage of the proceed¬ 
ings to direct that the name of any person who ought 
to have been joined, or whose presence before the 
Coui^ may be materially necessary in order to enable 
the Court to effectively and completely adjudicate 
upon the questions in issue, may be added But that 
power can ordinarily be exercised only in proceedings 
not concluded by a decree,.unless the person to be 
added is a subsequent transferee. In a suit on a mort- 
g 3 g& after the preliminary decree had been passed, a 
person who is alleged to be interested cannot be im¬ 
pleaded at such a late stage. Scope of O. I, R. 10 
considered. The l^w gives a wide discretion to add as 
a party to a proceeding a person interested in ir, so as 
to aff^t his prospective right but not with retrospec¬ 
tive effect. anhaiya Lai, J. C.) BeNI MaDHO v. 

Yusuf Husain Khan. 26 0 . c. 317 : 

^ ^ , 72 I. C. 1031 : 10 0. L.‘ J.* 232 • 

_ 9 0. & A. L. R. 826 : A, I. R. 1924 Oudh 33. 

0. 1, R. 10 and 0. 7, R. 10— Transfer of 
parttes^Raisi7ig value of subiect-niatter higher than 
Courts ;urisdsctiofi~Court should add parties and 
return the plaint, 

some co-defendants to the side of 
plaintiffs raises valuation of the suit beyond the 
pecuniary jurisdiction of the Court, the Court should 
not refuse the transfer. It should allow transfer and 
retyn the plaint for presentation to proper Court. 
\Adamiy Jf) RaJKISHORE LaL v. ALaM ARA BE- 

^ h 1926 Pat. 28. 

1' 10 —Order under, is not appealable, 

but striking out defendant's name in partition suit, 
restating in leaving defendant's right to share undecid¬ 
ed, is appealable. 

An order under O. i, R. 10 is not appealable under 
the Civil Procedure Code. But a partition suit differs 
from other suits. In that every party whether arrayed 
on the side of the plaintiffs, cr on the side of 
the defendants, is in the position of a plain¬ 
tiff in so far as every party whether plaintiff or de¬ 
fendant is entitled to ask the Court to allot a share of 
joint property to him. In such a case where the name 
of one of the defendants is struck out at the instance 
of the plaintiff, the order is appealable if its effect is 
to leave undecided the defendant's claim to a share 
m the partition. {^Das, /.) RaMJI PaNDEY v. ALAF 

6 P. L. T. 681 : 3 Pat. 859 : 

^ ^ A. I. R. 1925 Pat. 121. 

—0.1, R. 10— Addition of parties-Court's power. 


A yourt has, under O. r, R, lo, power to bring on 
fecord any person as a party at any stage. {,Das and 
Ross, fj.) JOHN SOLONO v. RaM NARAIN 

61 I.C. 378 (Pat) 

1* R* 10 —Preliminary decree _ Party if 

can be impleaded after. 

O. I, R lb dods not limit the powers of a Court as to 
joinder of parties to proceedings prior to preliminary 
decree m a mortgage suit but permits it at any stage 
of the proceedings which will include up to the' pass^ 
ingof a final decree. iPupchand Bilarani, A. 
KHIMANMAL TeJUMAL V. Lalchand Ghanomal 

_ ®9 I. C. 609 : A. I. R. 1926 Sind 26*. 

' ■ 0.1, R. 10— Applicability—Party added by 

Court uttder—Limitation Act, S. 22 . 

Lim. Act, applies even to cases where a pei*- 
son.is added as a party at the instance of the Court 
^der O • jt; R. . 10 . ^Kennedy and Bilaram,^ A. J. CsJ) 

Shewaram V, budhuram Parmanand. 
17 S. 1. R. 324 : 79 I* C 914 : A. I. R. 1925 Sind 181. 
0 , 1 ,.R. 'y.^ W'y^Scqpeofrr-Jnstitutionof duit 

Q. D.—Vol. 1—66 
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by person not entitled to continuance by proper persons, 
A suit might be continued even where the original 
plaintiff had no right to sue. provided that the defect¬ 
ive institution was due to a fide mistake. 30 M. 

‘joy, Rq\. (^Spencer and Venkatasubba Rao, 

//.) Panichikkal V. Edathil. 

16 L. W. 826: (1922) M. W. N. 817: 69 I. C. 413: 

A, I. R. 1923 Mad. 180 (1). 
9. 1, R. 10 (2 )—JVattcre of suit can't be 
altered by addition—Party can be added if he ought to 
have been loined or is necessary for complete decision. 

Sub-rule ( 2 ) is to be invoked in view of the special 
circumstances of the particular litigation subject to the 
general proposition that parties cannot be added SO as 
alter the nature of the suit. 10 W. R. 86 , 24 All. cc-i 

Foil. 

_ A person may be added as a party to the suit only 
in two cases, viz., when a party ought to have been 
joined and has not been joined or when without his pre¬ 
sence the suit cannot be completely decided, \moo- 
kerjee and Suhratvardy, //.) Abdui. GaFUR v. Ali 
MIAH, 

28 C. W. N. 805: 82 I. C. 369: A I. R. 1925 Cal. 26, 
—0. 1. R. 10 {2')—Scope. 

Plaintiff-purchaser from K, sued purchasers defen¬ 
dants I to 3 from a female co-tenant, of K, both of 
whom inherited from their father.Plaintiffs failed on the 
ground of limitation and therefore in second appeal 

^ ^ ^ J- J S, sons of K, applied to be added as 

plaintiffs and plaintiff consented, //eld, the plaintiff 
could succeed only on the basis that the sale by K 
was for legal necessity. The fourth and fifth defend¬ 
ants if they sued as plaintiffs could succeed only on the 
contradictory hypothesis that the sale was not for legal 
necessity and did not affect their interest as reversioners 
It would be necessary for the added plaintiffs to dis¬ 
charge the entire evidence on the record and succeed on 
a case which not only was not made in the first Court 

but was absolutely contradictory to the evidence put 

forward. {Mooker/ee and Cuming, JJ.) JaGaBaNDHU 

bAHA V . Haris Chandra Sil. 

^ , 36 C. L. J. 92 : A. I. R. 1922 Cal. 469. 

0. 1, R. 10, (2)— Addition of parties' 


Court can add persons whose Presence is necessary effec¬ 
tually and completely to adjudicate upon and settle all 
questions involved in the suit. 

A person who would be represented by a party on the 
record and bound by the decision against that party is 
entitled to be impleaded under O. i, R. 10 , ( 2 ), C 
P. Code, to protect his interests. The plaintiff, claim¬ 
ing to be the son of an adopted son of S, the last male 
owner of the suit property, sued for the recovery of 
possession of the same from ist defendant, the widow 
of the last niaie owner. Plaintiff’s case was that his 
father had been adopted by the 1 st defendant, and that 
he (.plaintiff) had been unlawfully excluded from the 
plaint properties by the ist defendant on account of an 
invalid agreement between her and the 2 nd defendant. 
Certain persons, claiming to be the nearest reversion¬ 
ers to the last male owner, applied to be made defend- 
ants in the suit and were made defendants by the 
CouTt below. One question, and probably the most 

was whether the plain¬ 
tiffs father’s adoption to the last male owner was true 
and valid, Held^ that the presence of the nearest re- 
versioners to the last male owner before the Court was 
necessary in order to enable the Court effectually and 

completely to adjudicate upon and settle all the ques- 
tionsunvolved in the suit, and that the Court below 
competent to make them defendants. {.Oldfield, 
/.) kAJARaTnam AIYAR Halasyasundaram 

AIYAR; CO- I V . . - . 44 M. L. J. 322 : 
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72 I. C. I 06 : 17 L. W. 329: A. I. K. 1923 Mad. 521. 
_ 0. 1 , R. 10 (2) —Transposition of parties— 

Madras Estates Land Act^ S. i_ , 1 

A suit under 8.55. Madras Estates Land Act. should 
not be dismissed for the sole reason of non-joinder ot | 
a rival claimant. In such case of non-joinder, the Court 
should add such a claimant as a party deft. \Ayltng 
and Krishuan. JJ.) RaMANATHaM CHETTIAR?'. 

Akunachai.i.am Chettiar. 

44 Mad. 43 : 60 I. C. 3l6: 39 M. L. J. 474. 
_0. 1. R. 10 (2) — Addition of parties — Court, 

Pcnvers of. . 

O. I. K. 10 ( 2 ) is wide enough to give a L-ourt 

power to add any person, i. e., whether already a party 
or not. so as to enable it effectually and completely to 
adjudicate upon and settle all the questions involved 
in the suit. (Sadasiva Aiyar and Odgers, J J .') MAHO¬ 
MED SIKaJUDDIN V. Ghulam Jailani. 

69 I. C. 233 : 12 L. W. 25. 

_ 0. 1. R. 10(2) — Order discharging party—If 

a decree — Appeal. , v , 

An order passed under O. i. R. 10 ( 2 ) discharging a 
defendant from a suit does not amount to a decree and 
it is not appealable. The mere drafting of the order 
as a decree does not make it a decree. ^Findlay, O.J. 

C .) Shankar Kao t'. Raghunath Rao. 

89 I V. 331« 

_ 0 . 1 , R. 10 (2) —Addition of parties—Order 

of remand by High Court--Appeal to Privy Council- 
Jurisdiction of lltiih Court to add parties. 

A suit was remanded by the High Court to the lower 
Court and an appeal to thePrivyCouncil was filed against 
the remand order. Held, that the High Court had no 
power to add parties after the remand order and fhe 
l<.)wer Court having seizin of the suit had power. \Rut‘ 
ledge and Heald, //.) KaLENTHER AMMAD Ma 
Ml. 3 Rang. 474 : A. I. R. 1926 Rang. 9. 

_ 0 . 1 , R 10 {o)—Misdescription can always be 

corrected—Misdescribed party and wrong party differ 
from each other—Put of two persons if wrong one is 
sued and no i/iiestion of representation arises, the case 

is not one of misdescription. 

On the language deliberately employed by the legis¬ 
lature in the provision of the Code, there is no room 
for controversy that the proceedings as against any 
person added as a defendant shall be deemed to have 
begun only on the service of summons. W here there is a 
misdescription of the defendant in the cause title there 
is complete power in the Court to make the necessary 
correction without any regard to lapse of time, for in 
case of misdescription the Court will not have any dit* 
ficulty in coming to the conclusion that the defendant 
had been substantially sued though under a wrongname. 
There is all the difference in the world between misdes¬ 
cribing a party intended to lie sued and suing a w’rong 
party. Where a personal decree was sought against the 
Agent. East Indian Railway Company, and there was 
no suggestion in the plaint that it was sought to ^^*tnd 
the Railway Company by any decree that the plaintiff 
migh obtain against the defendant. Held, no ques¬ 
tion of representation arose in such a case. When there 
are two known persons in existence and the plain iff 
brings the suit against one of them and afterwards ap¬ 
plies to have the other brought on the record as a de¬ 
fendant on the ground that he all along intended to sue 
the other and that in substance he sued the other, and 
no question of representation arises in the case, it is 
impossible to maintain the view that the case is one of 
misdescription. i^Das and Ross, JJ.) EAST INDIAN 

Railway Co. v. Ram Lakham Ram. 

3 Pat. 230: 6 P. L T. 416: 1924 P. H C. C. 9: 
78 I. C. 312 : A. I. B. 1926 Pat. 37 
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- - - 0. 1, B. 11 —Suit by one trustee^^Death of 

plaintiff—Co trustee made plaintiff. 

One of two trustees brought a suit in respect of the 

\ 1 ' __— ____^ ^ 


trust and his co-tnistee was made a deft. The plff, 
having died during the pendency of the suit, the Court 
transferred the co-trustee from the position of deft, to 
that of plff. Held, that Court had general power to 
do so. {Abdur Rahim and Sadasiva Aiyar, J/.y 
SaMINATHA PILLAI v. RaJAGOPALA MUDALIAR. 

40 M. L. J. 208 : (1921) M. W. N. 108 : 62 I. C. 360! 

13 L. W. 148 : 29 M. L. T. 161: 

--0. 1, B. 13— A^on fcinder—Suit in ejectment 

by manager— Denial of title—Joinder of other family 
members. 

In a suit by plaintiff, as representing the senior 
branch of a jagirdar family to eject the defendants 
who had executed a lease in favour of the plff., the 
defendant*? denied the plaintiff’s title and pleaded non¬ 
joinder of the members ol the junior branch. Heldy. 
the defendants were in no way prejudiced by the 
plaintiff suing alone and in no case could there be any 
chance of their being troubled by any other suit filed 
by the other members of the family ; consequently 
there was no substance in the plea of non-joinder and 
the appellate Court could not interfere on that ground. 
{MaeleoJ. C. /. and Coyaiee, J.') GaNGARAM t>.. 
BaPU SaHEB. 46 B. 1022 : 24 Bom. 1. B. 826: 

A.I.B. 1922 Bom. 864. 

—— 0 . 1 , K. Redemption suit — Transferee of 
the mortgage whether a party—Limitation Actf 

Art. 134 - 

The mortgagee defendants (l to 7 ) of certain taluk- 
dari lands mortgaged some of the mortgaged proper¬ 
ties to defendants (8 to 10 ) who in a suit by plaintiff 
mortgagor against defendants (i to 7 ) took objec¬ 
tion to their being joined a*- defendants, on the ground 
that as the defendants i to 7 represented that they were 
ow ners of the lands they were mortgaging, they (defen¬ 
dants 8 to 10 ) weie entitled to rely on that represent¬ 
ation for the purpose ofArt. 134 . Limitation Act. Held, 
there is no reason why the plaintiff-mortgagoi should 
not join defendants 8 to 10 in a suit against defendants 
I to 7 . A.s he was endeavouring to get possession of 
all the suit properties and the only result of the de¬ 
fendants 8 to 10 establishing their claim under Art. 134 
would be that the plaintiff in order to get posses¬ 
sion of the lands mortgaged to them would have to 
pay the amount due on the mortgages executed by 
defendants i to 7 , there is no reason why all those 
questions should not have been decided in one suit. 
{Maeleod^ C. J. and Coyaiee, J.) TaLUKDHARI 

I Settlement Officer v. AkuJi. 46 Bom. 993 : 

24 Boro. L. B. 762 : A. I. B. 1923 Bom. 350. 

_0. 1, B. 13— Non-joinder — Plea not raised in 

written statement is barred. 

Where a defendant does not raise any plea of non¬ 
joinder when he filed his written statement he will be 
precluded from raising such a plea at a later stage of 
the litigation under O. i, R. 13 - (^DaiaitJ.C^ 
Ram pherz/. ajudhia Singh. 12 0. L, J. 66,- 
87 I.C. 17 ; 2 O.W.N. 144 : A.I.B. 1925 Oadb 369 r 

-0. 2, B. 1 —Ali causes of actiofi need not be 

joined. • . . « 

A suit should Include the whole claim arising out of 
the same cause of action bnt it is not nece^ary to in¬ 
clude all causes of action in the same suit. \N . 
Chatterjee and Duval, J MaNMATHA 
BOSE V. JAGAT Ram Roy. 691. C* 617 (OaL). 

, ■ -0 2, B. ^Defendants not in passessiost <tf 

debtor's property—Cause of action, » ; 1^** B 

Where the defendants pleaded in clear terms- that 
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the debtor left no property as he died in the lifetime 
of his father, and that the plaintiffs could have no 
cause of action against them without establishing that 
such property of the deceased was in their possession, 
and the plaintiffs failed to mention any such property, 
according to no rule of law could plaintiff’s claim 
be decreed on the ground that they may be able to in¬ 
dicate in execution proceedings, the property, if any, 
left by the deceased debtor. This would amount to 
giving them further opportunities to harass the defend¬ 
ants. {^Broadway afid Jafar Alt, //.) FIRM OF 
BHAG MaL z/. (iARIMjEE MaL. 

A. I R. 1923 tah. 471. 

0. 2, R. 1-— Subjects zH dispzite'* —Afectnitig 
of. 

The expression ‘subjects in dispute” in O. 2 , R. i 
refers to the right which one party claims against the 
other and not to the cause of action alone. (^Phillips, 

/.) Ravipati Ramaiahz/. Lakshminarayana. 

49 M.L. J. 701 : A.I.R 1926 Mad. 234. 

- 0 2, R. 1 —Properties attaeked under Cr. P. 

Code, S. I4S oiid put in Receivers possession pend¬ 
ing Civil Court's decision—Suit praying only for ad¬ 
judication of right and no Prayer for recovery of pos¬ 
session is properly framed—Lands lying fallow at time 
of attachment makes no difTcrenee—Sptcific Relief Act 
S. 42 . 

s. 145 of the Cr. P. Code 
the Magistrate found himself unable to say which 
party was in possession and placed the properties in 
the possession of a receiver pending the decision of 
the Civil Court in favour of one or other of the parties. 
A suit was brought by one of the parties for an ad¬ 
judication that he was the person entitled to the pro¬ 
perties but he did not pray for possession, field, that 
the possession of the receiver was on behalf of the 
person properly entitled to the properties and that no 
relief by way of recovery of possession from the re¬ 
ceiver need be asked and that the suit as framed was 
proper and maintainable. 15 C. N. 758 and 27 Mad. 
591, Foil. Held, further, that no difference w^as made 
in the matter by the fact that at the time when the 
attachment of the properties was ordered by the Magis¬ 
trate, they were not in the plaintiff’s possession but 
were lying fallow owing to a dispute about possession 
ifCrishnan, J.) T. DevaRAJGLU Naidu v 
KONDAMMAL. 20 1. W. 764 ; 80 I. C, 929 • 

A. I. B. 1925 Mad. 427. 

—-0. 2, B. 2. 

See also C. P. CODE, S. 11 . 

Appl cab:! ty 

Ca^^se of action. 

Contract. 

Damages. 

Deoiarat on. 

Dek. Agr. RePef Act. 

D:sm'88al of prior suit. 

Dow er 

Execution proceedings. 

^ Fresh 8 U t. 

Instalment bond. 

Mesne prof.ts. 

M nor. 

- Om'ss on of claim. 

Option to sue. 

“Partit:on. 

Pr no'pal and interest. 

V Bent sort, / • • 

Beyenue Court. 

Same parties* 

^ Speo*fic perfoimance 
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Suit for possession. 

Withdrawal of suit. 

Applicability. 

0. 2, R. 2— Applicability—Suit for a decla¬ 
ration that mortgage was not enforceaJ)le, 

Order 2 , R. 2 , only applies where the creditor brings 
a second suit ; but the rule cannot enable the debtor 
to apply for a declaration that the previous suit by the 
creditor has extinguished his claim. (Coutts-Trotter 
C. y. and A'rishnan, /.) SaWMY RaO z/. OFFICIAL 

Assignee of Madras. 49 M. r. j. 474 - 

22 L W. 17 : 48 M. 703 : A. T. R. 192.3 Mad. H2o! 
0. 2, R. 2,— Applicability — Different causes 
of action —Res judicata. 

A plaintiff is not bound under O. 2 , R. 2 to join in 
one suit all the causes of action he has got against 
the defendant but that principle is not the one appli¬ 
cable to the question which refers to a plaintiff’s duty 
to bring foiward all the grounds of his attack in sup¬ 
port of the title that he is litigating. 

A plainti^ is not bound to combine different causes 
of action in the same suit. {Krishnan and Ramesam, 

yy.) Muhammad T. S. N. Rowther v. m. M* 
Abdul Rahman rowther. (1922) m. W. N. 845 : 

17 I. W. 188 : 32 M. I. T. 82 : 
46 M^ 135 ^72^1. C. 207 : A. I. R. 1923 Mad. 267. 
0. 2. R. 2— Applicability — Rule refers only 
to “ Suits ”—Proceedings to file or enforce award are 
not ” suit ”. 

O. 2 , R. 2 refers to suits and bars the second suit 
in respect of a claim omitted or intentionally relin¬ 
quished in the first suit. Where there is no first suit, 
the rule does not apply. An award though enforceable 
a.s a decree under the Indian Arbitration Act is not a 
decree and the proceedings to file an award or to en¬ 
force it are not a suit. 24 C. W. N. 775 Foil, {^Rup' 
rhand Bilaram, A. y. C.') FIRM OF BrULaL JaGan- 
NATH V. FIRM OF ALLAH DITTA. 

86 I C. 393 : A. I. R. 1923 Sind 242:* 
Cause of action. 

■ 0- 2, R. 2— Cause of action — Previous suit for 

wrongful conversion—Subsequent suit to obtain legacies 
—Different subject-matter—Suit is not barred. 

Where the previous suit had been for the wrongful 
conversion of goods and the subsequent suits were to 
obtain payment of legacies, and there was no claim in 
respect of any of the goods to which the previous suit 
related, held, that the subsequent suits were not barr¬ 
ed. {Sir yohn Edge.') VenkaTADRI APPa RaO 
Bahadur v. Parthasarathi Appa Rao. 

48 M. L. J. 627 : 48 Mad. 312 : 62 I. A. 214 : 

® 823 r 

87 I.C. 324: (1925) M. W. N. 441 : 3 Pat. X. R. 208 « 

29 C.W.N. 989 : A. I. R. 1926 P. C. 105 (P. C.). 

' ® 2, R. 2——Cause of action—Identity of— 

Test of—Different evidence. 

^ A person s cause of action can be defined as consist- 
ing^of every fact which would be necessary for the- 
plaintiff to prove if traversed in order to support his- 
right to the judgment of the Court. One test which 
b v^uable in considering whether the causes of action. 

w’hether the evidence which w’ould. 
Suffice to enable the plaintiff to obtain, a decree in 
both suits is the same. 16 A. 165 ; 40 B. 351 , Refer- 
red to. {Ryves and Daniels, V/.) MAH0MEI> 

UMAR Khan v. Amtul Rahim Bibi. 

J 46 A. 376 : 21 A. 1. J. 267 : L. B. 4 A 169 r 
^ ^ _ 51 I. C.965 : A I. B. 19^ All. 311. 

0. -9, B. 2r—Causes of aetioh—Identity of— 

Test. 
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C. P. CODE (V OF 1908). 0. 2 R. 2—Cause of action. 

The question whether there is a bar by O. 2 , R. 2 , 

< . P. Code, has to be decided with reference to the 
identity of the causes of action in the two suits and 
that question has to be determined with reference to 
the allegations made by the plff. in either suit. In 
determining this question the Court is not in any way 
concerned with the defences which were raised in the 
suits or with the character of the relief which was 
sought. {Lindsay and Kanhaiya LaL JJ SHAIKH 

.\nuuL Rashid t/. mt. Qudrat-un-nissa. 

L. R. 3 A. 587 ; A. I. R. 1922 All. 510 (2). 

- ■ .—0. 2, R. 2— Cause of action refers to the 

media jifon 7vhich plaintiff seeks relief. 

\ cause of action means every fact which it would 
be necessary to prove, if traversed, in order to enable 
a plaintiff to sustain his action. But the cause of 
action has no relation whatever to the defence which 
may be set up by the defendant, nor does it depend 
upon the character of the relief prayed for by the 
plaintiff. It refers entirely to the grounds set forth in 
the plaint as the cause of action, or, in other words, 
to the media upon which the plaintiff asks the Court 
to arrive at a conclusion in his favour. 33 Mad. 131 , 
Foil. {Faivcett, /.) YeSHVADAUAI V. JaNARDHAN 
RaGHUNATH. 25 Bom. L. R 1172 : 

A. I. R. 1924 Bom. 141. 

-0. 2, R. 2— Causes of action — Suit for profits 

_ Subsequent suit for partition ^Co-sharers. 

So long as a tenancy in c ommon continues, it is 
open to one tenant to file a suit for partition irrespec¬ 
tive of any Suit or suits which had been filed between 
them for a share of the profits during the continuance 
of the tenancy-in-common. The cause of action for 
the suit for partition subsists so long as the co-tenancy 
continues. {Macleod^ C. J. and Crump, J.) TlM- 
MAPPA V. MaN.IaYA. 26 Bom. L. R. 491 : 

73 I. C. 424 : A. I. R. 1923 Bom. 440. 

-0. 2, R. 2— Causes of action — Splitting of — 

Prior suit for redemption of portion of mortgaged Pro¬ 
perty—Subsequent suit for possession of remainder. 

Where in a suit for redemption of a portion of the 
mortgaged property the plaintiff succeeds and obtains 
a decree he is debarred from bringing a fresh suit for 
recovery of possession of the remaining portion of the 
mortgaged property. {Shah^ A. C. J. and Crump, J.) 
BHAN DaJI V. PaTLU MaLU. 24 Bom. L. R. 115 ; 

73 r. C. 862 : A. I. R. 1923 Bom. 83. 

-0. 2, R. 2— Cause of action — Different causes 

of (ution—Successive suits not barred. 

Under O. 2 . R. 2 , every suit must include the whole 
of the claim arising from one and the same cause of 
action and it is not necessary that every suit shall in¬ 
clude every claim or every cause of action which the 
plaintifi might have against the defendant. The test 
is, whether the cause of action in the subsequent suit 
is different from the cause of action in the earlier suit. 
If the answer be in the atfirmative the subsequent suit 
is not barred, even though it might have been open to 
the plaintiff to unite the cause of action with the 
cause of action in the prior suit. 8 M. 520 ; 23 C. 
821 , Foil. (^Mukerfee and Chotzner, JJf) KU- 
LADA PROSAD CHaTTERJEE 2 . KHUDIRAM MISRA. 

37 C. L. J. 645 : 27 C. W. N 673: 70 I. C. 187 : 

A I. R. 1923 Cal. 871. 
——0, 2, R. 2— Cause of action-^Suit need not 
include every cause of action- 

If the cause of actiort in the subsequent suit is diffe¬ 
rent from that in the first suit the subsequent suit is 
not barred by O 2 , R. 2 of the C.-P. Code. What 
the rule requires is that every suit shall include the 
whole of the claim arising from one and the same 
cause of action and not that every suit shall include 


C. P. CODE (V OF 1908 ), 0. 2 ; R. 2_Cauae of action.' 

every claim or every cause of action which’plff, .mnCt 
have against deft. 8 Mad. 520 , Foil. {.Mookeriee and. 
Panton, //.) H. H. MAHARAJAHiOF COOCH BeHaR' 
z/. Raja Mahendra Ranjan. r.. .. 

66 I. C. 928 : 34 C. J; 466’ 

■ 0. 2, R. 2— Cause of action — Lease by 

gagee to mortgagor—Prior suit for rent — Subsequent\ 
suit for mortgage money not barred. ^ 

The defendants executed a usufructuary mortgage! 
and a lease of the same property on the same day an^x 

in the lease it was stated that the defendants tdolc the 
mortgaged property from the pla.ntiffs on a fent ofi 
Rs. 187 - 8-0 per mensem for six months. Plaintiff first 
sued for rent and then for mortgage money and it was 
contended that the second suit was barred by O. 2 ,- 
R. 2 . Held, that although the mortgage deed and the 
lease were executed on the same day and rent was. 
equal to the amount of interest yet in viewi of the 
facts that the mortgage-deed contained no referehcefto. 
the lease and that the mortgagees were not restricted 
in their choice of tenants the mortgage and the lease 
were two distinct transactions and the institution'of 
the former suit, which was based on the leas^v is there¬ 
fore no bar to the subsequent mortgage silit. 3 L^hv. 

I, Foil. {Martineau and Campbell, JJ\h KaLIA\ 

Ram z/. Amir Chand. 4 Lah. 52:- 

5 Lah. L. J. 259 : 74 I. C. 122 : 

A. I. R. 1923 Lah. 203. 

-0. 2, R. 2— Cause of action — Mortgage and\ 

lease-^Suit for rent—Subsequent suit on mortgage batk 
Where deft, mortgaged certain properties to plff.j 
with possession directing him to set off the rent against 
the interest due on the mortgage, and the plff. sued 
the deft, as lessees for arrears of rent and obtained a( 
decree, a subsequent suit on the mortgage for recovery( 
of the mortgage money and interest for the remainlngi 
period is noti.’barred. 19 A. 496 ; 26 M. 662 , Ref {Le\ 
Rossignol and Campbell, J J.') MaHOMED HUSSAlNt 
V. ABDUL Ghafur KHaN. 3 Lah. 1 : 60 I. C. 102 n 

8 F. W. R. 1922 : A. I R. 1922 Lah. 111. 

-0 2. R. 2.— Cause of action — Suit by..tnort-> 

gagee for possession — Second suit for possessidn. ,i 

Where a mortgagee obtains a decree for possession 
on the basis of the mortgage, no further suU for,pos-i 
session could be maintained unless it could-be shown/ 
that possession had been taken under the .decree and) 
the judgment-creditor has been subsequently ctisposses-: 
sed. {Leslie Jones and Duruias, y/.) HaR CHAND 

Singh v. Narain Singh. 67 I. C. 281: 

( I 2 Lah. L. J. 678. 

- 0.2. R. 2— Cause of action — Mortgage and 

lease^Suit for rent—Subsequent suit for Principal 
and interest is barred. 

Where a person executed a mortgage and a lease 
simultaneously to another person and .rthe lease pro¬ 
vided that the rent would be appropriated for the inter¬ 
est due under the mortgage and on the rent.falling 
into arrears, the mortgagee brought a suit and-recover- 
ed the arrears, held, that the piortgage^dlease must 
be treated as one transaction and that a subsequent 
suit by the mortgagee to recover principal and interest 
under the mortgage was barred by O. 2 * Ri *. - 
Jones atui Broadway, J J >') BaLA RAM v,. DIWAN 
CHAND. 68 I. C. 928 : 36 P. W. R."1881. 

-0. 2, R. 2^Cause of action^-r.WhqU claim ttri* 

sing from same causes of action must be ineJudedr-r^uit 
forrefundof purchase money from vefuiorr“PrtViqus 
suit for possession of Property sold*'... = i .r oa 

Under O. 2 , R. 2 . while it is necessary . that every 
suit must include the whole of the claim arising from 
i one and the same cause of action, it is not necessary 
that every suit shall include every; claim oXieyery cause 
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of action which the plaintiff may have against the 
defendant. The test is whether the cause of action in 
subsequent suit is different from the cause of ac¬ 
tion in the previous suit. If the cause of action was 
different it is immaterial if it was permissible to the 

plaintiff to join the two causes of action in the previ¬ 
ous suit. 

. A suit for refund of purchase money from the. ven- 
dor on the ground that he has no title to the property 
conveyed is not barred, by a previous suit against him 
for possession of the property conveyed : A. I. R. 1923 
Cail. 371 ; A. I. R. 1924 Nag. 89 ; 15 Cal. 51 and A. I, 
R. 1924 Cal. 558 , Foil. {IVadegoofi/kar, A. J. (7.) 
RaMDHAN V. PURUSHOTTAM. 

^ _ 88 I, C. 699 : A. 1. R. 1926 Nag. 109. 

2 —Cause of action must be antecedent 
to the institution of the suit—A second suit is not 
barred if cause of action is different. 

Cause of action refers entirely to grounds set forth 
in the plaint as the cause of action and has no rela- 
tion whatever to the defence which may be set up by 
the defendant; nor does it depend upon the character 
of the relief prayed for by the plaintiff. In other words. 
It refers to the media upon which the plaintiff asks the 
Court to arrive at a conclusion in his favour. A cause 
of action must be antecedent to the institution of the 
suit. If the cause of action in the subsequent suit is 
•different from that in the first suit the subsequent suit 
IS not barred. Where, therefore, properties are differ¬ 
ent and plaintiff’s rights are infringed at different 
times by different acts of ouster, O. 2 , R. 2 will have 
no application, because the object of the rule is to 
give effect to the maxim interest rcspublicae ut sit finis 
it Hum, Where there is sorhe discrepancy in the two 

causes of action they are different, and they need not 
oe'lubject of one suit. (^Kintthede, A./. C.) VenkaT 
Bhat Yamuna. 80 I. c. 286 : 

_ A, I. R. 1925 Nag. 54. 

-0. 2, R. 2^Cause of action—Plaintiff if bound 
to unite in one suit — Bar. 

Where there are perfectly different causes of action 
though It might be open to a plaintiff to join them in 
one suit he is not bound to do so and the failure to do 
a Will not be bar under O. 2 , R. 2 . iBaier, O. /. C ) 

Lallu Prasad v. Babu Lal. 

76 I. C. 218 : A. I. R. 1924 Nag. 214. 

~ ■—0. 2, R. 2 Cause of action—Bundle of essen¬ 

tial facts 'which plaintiff must prove in order to succeed 
^ts Cause of action. 

A cause of action for a suit is the bundle of essential 
tacts which it is necessary for the plaintiff to prove in 
order to succeed. A mortgagee who is entitled to pos¬ 
session but to whom possession is not given and who 
first sues for possession and fails cannot subsequently 
sue for the recovery of the mortgage money, {f/eave, 

-P- ^•) Sheo Ratan Singh v. Ram Singh. 

28 0. C. 82 : 85 I. C, 391 : A. I. R. 1925 Oudh 524. 

•0. 2,. R. 2^-Cause of action—Previous suit for 


C. P. CODE (V OF 1908), 0. 2? R. 2—Cause of action 

the terms of the mortgage were invalid. (jDalal /. C.} 
Ram Bah v. Ram asre. 12 0 .1, j 105 • 

86 I. C. 686: A. I, R. 1926 Oudh 386. 
—I ^0. 2, R. 2— Cause of action^ Every aliena¬ 

tion by Hindu ividcrw gives a separate cause of action to 
reversioners. 

A Hindu reversioner’s right to challenge the validity 
of one alienation made by a Hindu widow is different 
from his right of impeaching the validity of a separate 
and independent alienation though both the rights 
may arise out of one and the same title, ' Each aliena¬ 
tion by the widow gives rise to a separate and distinct 
cause of action and a suit to impeach one is no bar 
under O. 2 , R. 2 , C. P. Code, to a subsequent suit to 
impeach another alienation. (IVazir Hasan A J C\ 
Bahadur Singh ^/. Sultan Husain Khan.* 

8 0. L. J. 535 : 66 I. C. 455 : 3 U. P. L. R. (J. C.) 83 : 

^ ^ ^ A. I. R. 1922 Oudh 171. 

0* 2, R, 2— Cause of action—Bar of suit _ 

Usufructuary mortgagee — Dispossession — Si 4 it for 
recovery of possession dismissed-^Subscauent suit for 
inoney—/f lies. 

A usufructuary mortgagee who was dispossessed 
sued for possession of the properties, but his suit was 
dismissed, as properties were joint family properties 
and all members had not joined in it. He then sued for 
a money decree. Held as he could have asked for a 
money decree in the prior suit under S. 68 (^) T P. Act 
but did not do so, the suit was barred under O. 2 , R 2 
iAdami and Sen, J J .') RaM AuTAR PaNDE v. SHAN¬ 
KAR DayAL ^ _ 901. C. 622 : 1925 P. H. C. C. 338. 

^0. 2, R. 2—Causes of action — Different—No 

bar. 

O. 2 , R. 2 , C. P. Code, requires that every suit shall 
include the whole of the claim arising from one 
and the same cause of action and not that every suit 
shall include every claim and every cause of action 
which the plaintiff may have against the defendant 
Consequently if the cause of action in the subsequent 
suit is different from that in the first suit, the sub¬ 
sequent suit is not barred. The whole question for 
investigation, therefore is, whether the cau.se of 
action in the subsequent suit is the same as that in the 
first suit. iCoutts and Das, JJ.') Mt. BHAGJOGNI 
V. Sakhi MaHTON. 1923 P. H. C. C. 234 • 

r. ^ V I- 1923 Pat. 575. 

Z—^Ca 2 ise of a€tto7t^^^A([eaning 
The expression refers entirely to the media upon 
which the plff. asks the Court to arrive at a conclusion 
in his iavour, ^Das, /.) HarDEO z'. Bhawani 
bAHAI. 60 I. C. 496 ; 1921 P, H C. C. 125. 

9* 2* R. 2 Cause of action — Suits on pro-note 


setting aside mortgage as being unauthorised — Subse- 
f^nt suit for redemption by plaintiff as mortgagor's 

on equity of redemption alleged—Suit is 

i^t barred. 

Where the previous suit was for the possession of 
the mortgaged property on the ground that the pro¬ 
perty was joint family property and that the mortgagor 
had no authority to transfer it. , Held : that the cause 
of action in a subsequent suit for immediate redemp¬ 
tion of the mortgage on the ground that the plaintiff 
was the mortgagor’s heir and that the terms of the 
mortgage amounted to a clog on. the equity of redemp¬ 
tion was different. ff eld X the plaintiff had 

hiot been;bQund to declare in the previous suit, that 


and for original loan a^e based on different causes of 
action. 

The suit on the promissohy note and the suit for the 
original loan are not based on the same "cause of ac¬ 
tion, though the two actions arise out of the same 
transaction, they are in respect of different causes of 
action. The section is directed to securing exhaustion 
of the relief in respect of a cause of action and not to- 
the inclusion in one and the same action, different 
causes of action.even though they arise from the same 
transaction. The first part of the clause makes it 
incumbent on the plaintiff to include the whole of his 
claim m his action. The second portion makes it 
incumbent on him to ask for the whole of his reme¬ 
dies. K^Dass, /.) M. K. M. V. Chetty Firm v. Ma 
^ 199* I- 1925 Rang. 804. 

_ . ; 2 , R. 2 — Cause of action — Difference of— 

Prior suit on mortgage—Jnconsistent claim in later 
suit^ 

- Where the prior suit was based on the ground that 
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the mortgaged property had l>een sold in execution of 
a simple money decree free of the n)ortgage, it does 
not bar a subsequent suit on the same mortgage on 
the allegation that the land was sold subject to the 
mortgage in execution of the money decree. 

A. J. C.) MaUNG KYIN PfcIN V. Ma PWA ME. 

4 U. B. R. (1921) 62 : 64 I. C. 953 : 

A. I. R. 1922 U. B. 1. 

Contract- 

- - 0 . 2, R. 2— Cofitract — Eac/i coittract for sale 


of i^oods is ^^cnerally a separate one, 

Prima facie each separate order and delivery of 
goods in the case of sale of goods is a separate contract 
and a separate cause of action, but in some cases it 
may be a question 0 / successive claims under a single 
obligation within the terms of the “Explanation” to 
the rule, that is, for example, when the successive 
claims arise under the same contract. It is open to 
the parties even in the latter case of a single contract 
to agree that successive claims for separate deliveries 
thereunder should be treated as separate contracts and 
therefore as separate causes of action; so that a prior 
suit for one part of the contract may not bar a subse¬ 
quent suit for another part. Put the more prudent law¬ 
yer should usually, as a wise precaution as far as 
possible, take the course of greater safety by including 
all transactions up to the date of suit in a single plaint, 
i JLentai i^ne, K.E.A.K.A, SaHIB iS: CO. v. K. M. 

ADAMSA. 2 Rang. 66 : 81 I. C. 463 : 

A. I R. 1924 Rang. 249. 
_0. 2, R. 2— Contract — Distinct caitses of ac¬ 
tion— Contract for sale of ^oods—Delivery by instal¬ 
ments—Effect of—Distinct contracts. 

Prima facie each order and delivery of goods is a 
separate transaction and a separate cause of action, if 
not they are successive claims which arise under the 
same obligation within the explanation at the end of 
O. 2 , K. 2 , C.P. Code. The question is really dependent 
on the contract between the parties. If all the goods 
were delivered under a sini^le contract it would be with¬ 
in the explanation unless there was an express stipula- 
tion that each delivery or each month’s deliveries would 
be considered as a separate contract. The validity of 
such a clause has been recognised. There are nurnerous 
definitions of the expression “ Cause of action” and 
courts have held that the meaning of the expression 
as used in S, 20 , C.P. Code must be gathered froni the 
previous legislation in India and not from the definition 
of the expression adopted in certain English decisions. 
Likewise the meaning of the expression as usedl in 
O. 2 , R, 2 , should be gathered from that rule and the 
auth’orilie.s on that rule or on the sections of the previ¬ 
ous Code replaced by that Rule, and it should not be 
assumed that the expression has the same meaning in 
that rule as it has either in English decisions or in 
decisions on questions relating*to the law of limitation. 

(^IJeald and Lentaigne, J J K. E. A. K. AHMED 

Sahib and Co v. M. K. P.akir Mahomed row- 
-PHER 2 Bur. L. J. 169: 1 Rang. 694 • 

A. I. R. 1924 Rang. 145. 

Damages. 

__0. 2, R. 2 — Damages—Claim for against ven¬ 
dor—Dismissal of prior suit for possession. 

Where a prior suit for possession under a conveyance 
of immoveable property is dismissed, a subsequent suit 
for damages against the vendor is not barred under 
O. 2 , K. 2 , C.P. Code at any rate where claim for dama¬ 
ges has been reserved in the previous suit. {Mookerfee 
and Suhrawardy y J J LAKSHAM CHANDRA MAN- 
DAL V. TaKIM DHALI. 39 C. L. J. 90 ; 

28 C. W. N. 1033 ; A. I. R. 1924 Cal. 658. 


C.P. CODE (V OF 1908), 0. 2, R. 2—Dignxiiial ot 
prior Suit. 

_ I 

Declaration. 

> 

-0. 2, R. 2— Declaration — Subsequent suit for 

possession — Maintainability. 

Where a person entitled to claim a share in an es¬ 
tate sued for and obtained a mere declaration of hU 
right and did not ask for possession, a subsequent suit 
for possession is barred by O. 2 , R. 2 and S. it, Expb 
IV, C. P. Code. {_Hallifax and Prideauxt A. J. Cr) 
SUBHAN ALI V. IMAMI BEGAM. 

66 I. C. 194 : A. I. R. 1922 Nag. 129, 

Dekkan Agriculturists Relief Act. 

——0. 2, R. 2— Dekkhan Agriculturists Relief 
Act—Suit on one of seve^'al simultaneous mo*'tgagees 
—Account taken out in respect of one mortgage — Subse¬ 
quent suit on another mortgage. 

To secure the balance arrived at, as due by the 
defts, to the plffs. in several transactions between 
them, the defts. executed simpltaneously three mortga- 
ges to plff. and the latter brought a suit on one of the 
mortgages and the account taken therein was limited 
to the particular mortgage sued on and subsequently 
the plff, brought a suit on the second mortgage, Held^ 
that an account taken by the Court under S. 13 of the 
Dekkhan Agriculturists Relief Act is taken from the 
earliest of the proceedings transactions between the 
parties to the suit and is continued right up to the date 
of the suit and that the suit was barred under O. 2 , 

R. 2 C. P. C. {Macleod C. J. and Heaton, /.) DaDU- 
chand Balaram V. APPi Khema. 48 Bom. 66 : 

59 I. C. 347 : 22 Bom. L. R. 1093. 

Dismissal of Prior suit. 

-0. 2, R. 2— Dismissal of Prior suit — Valua¬ 
tion deliberately inflated to get round a previous deci¬ 
sion—Whether an abuse of process -Plaint to be return¬ 
ed to the proper Court. 

The plaintiff instituted a suit for rent and an ejectment 
suit against his tenant which were dismissed by the 
District Judge on the groundlof want of plaintiff’s title. 
He instituted a second suit, with a view to get over 
the plea of res judicata, for recovery of possession of 
the house from the tenant which was also dismissed. 
The District Judge on appeal, allowed the appeal, 
de.:reeing the suit on the ground that S. 11 of C.P. Code 
was no bar. The High Court in Second appeal, re¬ 
versing the decisiDn of the lower appellate Court held% 
Per Walsh, A. C. J. that the plaintiff’s attempt to 
dodge the previous judgment ought to be defeated and 
that the suit was an abuse of the process of Court 
within the meaning of S. 155 , C. P. Code. 

Vex Sulaiman, J .— The valuation was deliberately 
inflated in order to provide a ground for getting round 
a previous decision and the proper course was to direct 
the plaint to be returned for presentation to the proper 
Court. {Walsh, A. C. J. apui Sulaiman, J .') MOHaN 
Lal V. BHUTESHWAR. L. R. 6 All. 709 (Civ.) : 

A. 1. B. 1926 All. 142.. 

_ 0 . 2 , R. 2— Dismissal of prior suit—Plaintiff 

Plot ePititled to relief sited for — Suit dismissed—Suit 
for relief for which plaintiff is entitled ts not barred. 

A plaintiff, who sues for a relief which the Courts 
cannot grant him, is not debarred from subsequently 
bringing a suit in respect of a relief which the Courts 
can grant him. {AMul Raoof and Ffarde, JJj) SaR* 
DARI MaL V. HlRDE NATH. 7 Lah. L- J. 288 r 

87 I. C- 994 : A. 1. B. 1926 Lah. 469 (2). 

- 0. 2, B 2 and S. 11 — Dismissal of prior suit 

^Misdescription—First suit ^Bar. ' 

Where a suit is dismissed on the ground the projwr- 
ties are wrongly described, there is no bar to the filing 
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of a fresh suit either under S. ii or under O. 2 , R. 2 , 

C, P. Code. i^Scott-Smith. /.) Bika v. Balanda. 

J® Lah. 193. 

——-—0. 2, R. 2 (2) —Dismissal of prior suit — 
T'wo suits filed on same date^—Suit beuring subsequent 
number filed later. 

Two suits presented on the same day must be presu¬ 
med to be presented and admitted in the order in which 
theirnumbers appear on the register. {^Duckworth 
and Po Han^ //•) STANDARD ELECTRIC AND 

MOTOR WORKS2 /. Picture Palace. 

2 Bur. L. J. 218 ; 1 Rang. 682 : 76 I. C. 791 : 

A. I. R. 1924 Rang. 161 (2). 
Dower. 

2 Dowei—Different causes of ac~ 
tion^Suit for possession^Mahomedan keir—Suit for 
•dower. 

A Mahomedan lady died leaving considerable pro¬ 
perty and her husband A*, her sister C? and a minor 
daughter A' as her heirs. The sister Q .sued for reco¬ 
very of possession of her share of certain zemindari 
property as heir to the deceased impleading R and K 
defendants and alleging that R had taken posses- 
•siOn of the whole property improperly in the name of 
K. Two years later the same plaintiff brought a suit 
against the same defendants alleging that as the dower 
debt due from R to the deceased lady had been un¬ 
paid on the date of her death plaintiff was entitled to 
a share of it for her own benefit and another share for 
the benefit of K. The defence was that the suit was 
barred by the provisions of O. 2 . R. 2 , C- P. Code. 
Held^ that the causes of action for the two suits were 
jiot identical and that the second suit was not barred 
by O. 2 , R. 2 , C. P. Code. {A/ears, C. /. and Piggott., 

J.) Abdur Rashid v. Qudratunnissa Bibi. 

22 A. L. J. 432 r L. R. 5 A. 321 : 
79 I. C. 338 : 46 A. 542 : A. I. R. 1924 All. 713. 

' ' O. 2, R. Z^Dower debt not a charge— 
Muhammadan Law. 

Claim for dower debt is not a charge on the proper¬ 
ty and the widow of a Muhammadan is not entitled to 
.«ue for only a,portion of a dower debt. {Ryves and 
Daniels. JJ,') KaNEEZ FaTIMA BeGUM z/. RaM 

Nandan Dhar Dube. 

21 A. L J. 269 : 45 A. 384 z 73 I. C. 977 : 
L. R. 4 A. (civ ) 181 ; A. I. B. 1923 All. 331. 
“ —0. 2, R. Z—Dower — Separate suit for share 

■of inheritance—Maintainability of. 

Per Lindsay. J. anhaiya Lai. J. dissenting'). A 
suit by an heir of a deceased Mahomedan Lady fora 
•share of the inheritance of certain Zemindari estate is 
a bar to a subsequent suit against the lady’s husband 
for a share of the dower chie to the deceased. 
i^indsay and Kanhaiya ZmI. JJ.) SHEIKH ABDUL 

Rashid v. mt. Qudrat-un-nissa. 

t. R. 3 A. 587 : 70 I. C: 817 : 
A. I. R. 1922 AU. 510. 
Execution Proceedings. 

" 0. 2, B. 2— Execution Proceedings. 

The rule does not apply to proceedings in execution 
•of decree. {.Fawcett. J. C. and Raymond. A. J. C.) 

Ibrahim v. Ghulam Hussain. 62 I. c. 507 : 

15 S. I. R. 11. 

. Fresh suit. 

^ O’ 2, R. 2 —Fresh suit — T700 properties 

Mortgaged by one deed—Suit for declaration that one 
of these is inalienable bars a subsequent suit in respect 
•of the other property for similar relief. I 

fMlf two,properties are mortgaged by one deed a suit I 
«or declaration, that i one of them belongs to joint I 
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family and is inalienable precludes a subsequent suit 
for similar relief in respect of the other property. 
{IVasir Lfasan and Misra. JJ.) AbHaIDAI SiNGH 
t'. Ragho Indar Partab Sahai. 

3 0. W. N. 40 ; A. I. R. 1926 Ordh 77. 

- —0. 2, R. 2 and S. 11— Fresh suit — Suit for 

share in amount deposited in Court—Suit on same 
ground for share in amount subsequently deposited is 
not barred—Decision about grounds of claim in first 
suit is res judicata. 

Where the plaintiff sued for his share of a certain 
amount deposited in Court on account of a mortgage 
decree in favour of two other persons, on the ground 
that he had purchased the whole rights of one of them, 
^eld : that he was not debarred from suing on the 
same ground for his share in sums that were subse¬ 
quently deposited to the account of his vendor. Held 
also that the decree in the first suit would be res Judi¬ 
cata so far as it decided about the grounds on which 
he claimed a share in the amounts depo.^^ited. {Pullan. 
A. J. C.) LaLTU V. BaJaraNGI LaL. 

84 I. C. 263 ; 28 0. C. 2 : A. I. R. 1925 Oudh 303. 

0. 2, R. 2 Fresh suit — Different causes of 
action 171 one and the same transaction, need not be 
Joined. 

O. 2 R. 2 does not compel a plff. to include in one 
and the same action different causes of action though 
they arise out of the same transaction. If the plaintiff 
on the allegations made in the plaint, can make a 
claim, which he does not put forward in his suit, he 
cannot put forward that claim in a subsequent suit. 
But if on the allegations he cannot put forth a claim, 
that claim he can put forth in a subsequent suit. 
{Das. J.) Hardeo Singh v. Bhawani sahi. 

60 I. C. 496 (2) : 1921 P. H.C. C. 126. 

Instalment Bond. 

0. 2. R. 2 and 0. 9, R. 4— Instalment bond — 
Omission for instalments which had accrued due bars 
subsequent to sue suit therefor. 

On 28 - 6-1917 plff. brought a suit against defts. 
for recovery of the instalment of an annuity which 
had fallen due from 1 - 1-1914 up to 1 - 11977 . 
On 3I'7*I9I7 the suit was dismissed by the Court 
on the ground that the suit was premature because 
an appeal was pending with respect to a certain sale 
deed. The parties, however, were absent on that date. 
The plff. applied to the court under O. 9 , R. 4 , C., 

P. Code to set aside dismissal but the application was 
rejected. Against the order of rejection plff. filed 
an appeal but on 2 - 3-1918 that appeal was with 
drawn and dismissed. Meantime the instalment of 
the annuity which fell due on 1 - 7-1917 had be¬ 
come payable and a suit was brought on 22 - 12 - 
1917 for its recovery and decreed on 2 4 - 1918 . In 
a subsequent suit plaintiff claimed arrears of annuity 

from I 1-1914 up to 1 - 1 - 1919 . Held that when 
the plaintiff brought the suit on 22 -i 2 ^i 9 i 7 in 
respect of the half-yearly instalment of the annuity 
which lhad become payable on 1 - 7-1917 he was 
bound to include in his claim a claim for all the 
other instalments which had become due up to 
that date and with respect to which a claim would 
have been within limitation, and that the present suit 
was barred by O. 2 , R. 2 , by reason of the prior suit 
decreed on 24 - 1918 . Plff. cannot be heard to 
say that he was in any way protected against the 
operation of O. 2 , R. 2 , C.P. Code by the fact that he 
had ah appeal pending in the District Court at the time 
the second suit was filed. After the appeal was with- 
drawn» any protection, which might have accrued to 
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the plaintiff, by rea«;on of the appeal having been 
filed was taken away and his proper course then was 
to apply to the court in wliich the suit was pending 
and to ask for amendment of tlie claim and permis¬ 
sion to include in the claim a claim for the years 1914 
to 1917 . (^IJmisay auii Kanhaiya Lat, JJS) ABDUL 

Kakim Khan Mahomed Gan. 44 A. 663 : 

20 A. L J. 590 ; L. R. 3 A. 480 : 68 I. C. 970 : 

A. I. R. 1922 All. 379. 

-0. 2. R. 2— Instalment bond — M'holc amount- 

payable on default of single instalment—Failure to 
pay—Suit for unpaid instalments only — Effect. 

Under a mortage executed in 1902 the principal 
sum borrowed was Ks. 1,200 and tlie sum was payable 
in annual instalments of 100 rupees each. On default 
of payment of any one instalment the whole of the 
balance was to be paid at once. In the years 1903 and 
1904 the mortgagors paid Ks. 44 only ; in 1905 the 
plaintiffs filed a suit to recover the amount of the 
first two instalments and obtained a decree. In J 917 
plaintiffs (mortgagees) filed a suit for recovery of the 
remaining instalments with inleresi.//c/f/ that the suit 
was barred by O. 2 K. 2 , C. 1*. Code. 20 Bom. 1. R 
77'? ; 37 400 ; 43 671 , Foil. ; 39 M. 9 S 1 , Diss. 
i^Macleod, C. J. and Crump, y.) ShrINIVaSA v. 
CHANBASaPI’A- CJOWDA. 25 Bom. L. R 203 : 

72 I. C 290 : A. I. R. 1923 Bom 201 (2). 

-0. 2, R. 2— Instalment bond — Prior suit ^or 

some instalments—If bars subsei/uent time. 

An instalment bond gave the creditor option to 
enforce full payment on a single default being com¬ 
mitted or to waive it. The creditor first sued for some 
instalments which had fallen due and subsequently for 
the balance. field, he did not waive his right to the 
second suit by filing the prior suit. {.Halifax, A.J.C.') 
Kesheo Kao v. Suklia. 19 N. L. R. 170 ; 

76 I. C. 122 : A. .1 R. 1924 Nag. 61. , 

Mesne Profits. 

■ ■—0. 2, R. 2— Mesne profits — Suit for Posses- 
sion—Subsequent suit for mesne profits. 

The law provides for the awarding of mesne profits 
upon the date of obtaining possession and it is open to 
the plaintiff not only to have asked for mesne profits 
up to the date the decree was passed but up to the 
date that he obtained possession and his omission to 
have done so tells against him not only up to the date 
that the decree was passed but up to the date that he 
obtained posse.ssion. A subsequent suit would be 
barred. {Stuart, J ) GIRWAR SINGH v. MT. RaM 
PIARI KuNwAr. L. R. 8 A. 223 : 78 I. C. 326 (1) = 

A.l. B 1924 All. 909. 

■ - -—0. 2. R. 2— Mesne Profits — Prior suit for 

possession only. 

O. 2 , R. 2 does not bar a suit for mesne profits 
brought subsequently to a suit for possession, as a 
claim for mesne profits is based on a cause of action 
distinct from a claim for possession. {Walsh and 
Sulaiman, //.) MiYAN KHAN v. SaRFARAZ KHAN. 

60 I.C. 65. (A 11.). 

-0. 2, B. 2 and S. 11, (Expl. 4)— Mesne 

profits prior to suit, though not claimed in a suit for 
possession can be separately sued for. 

Omission to sue for mesne profits prior to the date 
of the suit where plainti^s sue for possession of im¬ 
moveable property does not bar the second suit 
against the same defendants for those mesne profits. 
{Macleod, C. J. and Shah, /) RaMCHANDRA 
AdaRam V, LODHRA Gouri. 26 Bom L, R. 288 • 

A. I. B. 1924 Bom. 368. I 

■ ■ ' 0, 2, B. 2 —Mesne profits—First suit for ' 
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possession—Subsequent suit for mesne Pro^is.^''' 

A prior suit foi possession does not bar a suit for 
mesne profits due for a period subsequent to the insti¬ 
tution of the prior suit. The cause of action for such 
mesne profits is one which has accrued subsequent to 
the s-uit for possession. {C.C. Ghose, /O EQUIT¬ 
ABLE COAL COMPANY. I.TD. V. BAGALA SUNDAR? 
Debt. 71 I. C. 972 : A I. B. 1924 Cal. 442 

—— 0 . 2 , B. 2 —Mesne profits^^Prior suit fd- 
possessiofi—Noclaim for future mesne Profits-^Second 
suit for mesne profits—If barred. 

Where in a prior suit for possession, there was ho 
claim for future mesne profits, a subsequent suit there¬ 
for is not barred, as the cause of action is different. 
{Miller, C-J, and Foster,/.') RAM jAN SlNGH v' 
Khub Lal.Singh. 80 I. C. 710 j 6 P. i. t. ts ^ 

A. I. R. 1925 Pat. 146 (2)! 

-0. 2, B. 2— Mesfu profits — Might and ought 

—Suit for redemption and subsequent one for mesne 
profits res judicata. 

Where the piffs. executed a usufructuary mort¬ 
gage to X, and Subsequently applied for redemption 
which was refused, and aftei^ards got a decree in 
Court, and subsequently filed a suit for mesne profits, 
from the date of notice and it was contended that the 
doctrine of /W/V<z/rt will apply. Held, relying on 
Satya Badi Behara v. Harabati 34 C, 223 and Ruktmi 
Bat V. Venkatcsli, 51 Bom 627 . that even after a tender 
or deposit the mortgagee continues as mortgagee with 
a statutory liability to accovnt for profits received by 
him, holding the property as a trustee for the mort¬ 
gagor, and that the liabilities of the mortgagee ii> 
such a case have to be determined once and for all in . 
the redemption suit and cannot be determined in a 
separate suit. A second suit for mesne profits is not 
maintainable under S. ii, Expl. 4 , and 0. 2 , R. 2 ^ 

C. P. Code. {Duckworth, /.) Ma NYO TONA t'. 
MaUNG HehA BU. 2 Rang. 382 : 

A. I. B. 1926 Bang. 13. 

Minor. 

— ■ -— 0 . 2, R. 2— Minor-“Omission of claim by 
guardian does not bind minor. 

An omission in a suit by the next friend of a minor 
of a portion of the property to which the minor is 
entitled, will not bar a second suit by the minor for 
the portion omitted. {Macleod C. J. and Shah, /.) 

Vyankat awachi Patil V. Onkar Nathu. 

45 Bom. 805 : 61 I. C. 276 ; 23 Bom. I. B. 250- 

Mortgage. 

-0. 2, R. 2— Mortgage — Mortgagee, suing 

twice for sale. 

If the mortgage provided, as mortgages always do in 
England, for an independent obligation to pay tbe- 
principal and the interest, then a suit brought to obtain 
a personal jrdgment in respect of the interest alone, 
would not prevent a subsequent claim for payment of 
the principal. In such a case the cause of ^action 
would be distinct. The matter is. however, different 
if the non-payment of the interest causes the principal 
money to become due, as in that case the cause of 
action, the non payment of the interest gives rise, to- 
two forms of relief which the Code provides shall not 
be split. The fact that the decree obtained by the 
mortgagee was not a decree for sale but in the 
nature of a personal judgment, does not alter the 
effect of his claiming a decree for money recoverable 
I from the mortgaged property. {Lord Buckmasterffi 
Kishan Narain V. Bala Mal. 

44 M. L. J. 12s : 25 Bom. I. B, 820 l 
32 M. L. T. 41 : 4 L. 82 : 60 I. A. 116 : 
L. B. 4 P. C. 46 : 72 I. C. 187 : 27 C. W* K. 808.. 
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C. P. CODE (V OF 1908). 0. 2, R. 2-—Mortgage. 

38 C. L. J. 126 : 18 L. W. 341 : 66 P. W. R. 1923 : 

9 0. & L. R. 488 : A. I. R. 1922 P. C. 412 (P. C.) 

--‘”^0. 2, R. 2— I^Iort^a^e — Several mort^agees^ 

having specified shares—Single suit hy all^ for redemp- 
tion—If can be maintained. 

Where in the mortgage-deed the share of each of 
the joint mortgagees is set out and specific portion of 
the property is made security for each, but where it is 
expressly provided tliat the mortgage money should be 
paid in a lump sum, all redemotion proceedings having 
been taken together. Held, there is no impediment in 
law to the redemption of such a mortgage by one suit. 
The transaction does not amount to nine separate 
mortgages and for redemption of all these mortgages 
one suit is maintainable. {Rafique and Lindsay, JJf) 
LaChmi Prasad v. (Jokdl. 20 A. L. J. 157 : 

A. I. R. 1922 All. 80. 

-0. 2. R. 2—Mart gage — Tioo mart gages — 

Each can be sued on separately. 

Where two successive mortgages are created on the 
same property by the same debtor, in favour of the 
same creditor, the creditor may either sue on the first 
Including the claim as to the second or sue separately 
on each claim and he is not debarred from adopting 
the latter procedure either by vS. n, Kxpl. IV or O. 2 , 
R. 2 . {Mookeriee, A. C. J. and Fletcher, J.) NlLU 
ROY V, ASIRABaD MaNDAL. 33 C. L. J. 282 : 

60 I. C. 809 ; 25 C. W. N. 129. 

-0 2, R. 2— Mortgage and lease — Suit for 

rent—Suit on mortgage tiot barred. 

Where at the tinie of the execution of a mortgage 
deed a lease Is granted in favour of the mortgagor 
under which the latter is to continue in possession on 
payment of a monthly rent, in default of which pay¬ 
ment the mortgagor was to be ejected, the mortgage 
and lease do not form part of the same transaction. 
Consequently a suit for recovery of the rent due does 
not debar a suit for the principal amount of the mort¬ 
gage though the rent was to be applied towards the 
interest on the mortgage. 69 P. R. 1918 ; 19 P. R. 

1910 . Ref. {Abdul Raoof, /.) BhaGWAN DaS v, 
JaLAL Din. 69 I. C. 54 : A. I R. 1924 Lah. 190. 

~ —0. 2. R. 2— Mortgage—Prior suit for posses' 

Sion—Subsequent suit for redemption. 

Where mortgagors have obtained a decree for 
redemption and have failed to execute it, another suit 
to redeem will lie for the same reason that the cause of 
action is not the same. In 1904 the plaintijfs sued for 
possession ignoring a mortgage to which the plaintiffs 
objected ab initio. In that suit they were attempting 
to avoid it and had they prayed for redemption they 
would have ipso facto admitted their liability to 
redeem the mortgage ; in other words : such a prayer 
would have cat at the roots of their claim. Subse¬ 
quently they sued for redemption. Held that the 
cause of action in the present suit \\as the mort¬ 
gage now admitted as binding on the plaintiffs 
plus a refusal of the mortgagees to accept redemption 
on the terms offered by the plffs. The second suit was 
not barred. {Le Rossignol and Afa/tineau, JJ.^ 
Jaimal V. Ganeshi MaL. 4 Lah. 187 : 

6 Lah. L.J. 296 : 70 I. C. 528: A. I. R. 1924 Lah. 143. 

“ 0. 2, R. 2— Mortgage — Suit by mortgagee 


C. F. CODE (V OF 1908). 0. 2. R. 2- Omission of 
claim. 

what arrears of interest were due. The mortgagor 
subsequently applied to the Collector under Punjab 
Act II of 1913 and obtained a decision that the mort¬ 
gage could be redeemed on payment of Rs. 570 . 'J'here- 
upon the mortgagee sued for a declaration that there 
was a further charge on the land for Rs. 5,015 and that 
there could be no redemption without payment of that 
amount. Held, that the mortgagee’s suit was not 
baired under O. 2 , R, 2 , C. P. Code by rea'^on of the 
prior suit for possession, 66 P. K. 1912 foil. ; i Lah. 
457 (F B-)» Ref. (Martineau and Ca?npi)elly yy.) 
Khota Ram v Naw az. 5 Lah. L J 238 • 

4 Lah. 7_6 : 72 I. C. 765 : A.I.R. 1924 Lah. 21. 

2—^A/t>rtgage—Suit on — Dismissal 


for possession on default of payment of interest — Sub' 
sequent suit under S. 12 of Punjab Act II of 1913 — 
M aintainability* 

In 1902 a mortgagee in enforcement of the terms of 
his mortgage sued for po.ssession of the mortgaged 
property on default of payment of interest for the pre 
vious years. The mortgagee obtained a decree in 
1904 but the Court refused to go into the question of 

Q. D.—VOL. 1—67 


of Prior suit for possession — Subsequent suit for money. 

A subsequent suit for recovery of the piincipal and 
interest due on the mortgage is barred by the dismissal 
of a prior suit by a mortgagee for posses.don of the 
mortgaged land, 25 B. 161 . Foil. {Scott-Smith and 
Leslie JoneSyJJ.) HaRNAM SinGH v. HhOLa SINGH. 

^ ^ _ 4 Lah. L. J. 502. 

0. 2, R. 2 Alortgagc and lease f oi ming one 
transaction. 

Where a mortgage and the lease form one transac¬ 
tion and the lease is only a mf)de for realising the 
interest due on the mortgage, a suit on the mortgage 
cannot be brought subsequent to a suit for rent on the 
lease. {Leslie-Jones and Broadzvay, J J.') RaLa RaM 
t'. Diwan CHAND. 63 I. C. 928 : 3 Lah. L. J. 390. 

^ 2 , 'B.. 2 —Mortgage -■ Independent covenant 

for interest—Suit for interest does not bar suit for 
principal. 

Where there is a provision in the mortgage-deed for 
the payment of interest, different from that as to the 
payment of the principal, making two independent 
covenants, and a personal action is brought on the 

covenant for the payment of interest, and a decree is 

ootained, that would not prevent a subsequent suit 
being brought for the mor*gage-money. and O 
R. 2 , would have no application. 1922 P. C. 412 and 
^22 P. C. 23 . Foil. {Ccutts Trotter, C. J. and 
ICrtshnan, J.) SWAMY RAO t'. Of f ICIAL ASSIGNEE 
OF Madras. 49 M.L.J. 474 : 22 L. W. 17 : 

_^ _ A. I. R. 1925 Mad. 1120. 

0. 2, It. 2 — AIortgage—Ttuo mortgages—Suit 
not bar subsequent suit on former one. 

V\ here a person holds two mortgages over the same 
properly a suit on the latter one will not bar a suit sub¬ 
sequently brought on the former. {Maung Kin C I \ 
Ma Myit z/. Sharma. 69 I. C. 897 : 10 L. B. B. 360. 

Omission of cla m. 


0- 2. R. 2— Omission of claim—Suit for pro- 

fits under Agra Tenancy Act for particidar year _ 

Caus^ of action arising on date on whi‘h suit for profits 
for previous years was instituted—New claim altn 

should be included zn suit. 

On the ist of August 1916 , the plaintiffs first in¬ 
stituted a suit for arrears of profits for the years 1321 
and 1322 Faslis. The 1 st of August 1916 was also 
the date on which, according to the notification by the 
Local Government under S. 163 of the Agra Tenancy 
Act, the profits for the year 1323 Fasli were divisible. 

' that the cause of action for a suit for profits 
for the year 1323 Fasli arose on the ist of August 1916 
and as the claim was not included in the suit institu¬ 
ted on that day for profits for the years 1321 and 1322. 
no suit could be brought subsequently for the profits 
for 1323 Fasli. {Sulaiman and Boys, /J.') GiRDHARI 

Lal Khure Prasad. l. r. 6 A. (c v.) 371 : 

88 I. c. S30 : A. I. E. 1925 All. 795. 
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C. P. CODE (V OF 1908), 0. 2. R 2—Omission of 
claim 

-^0. 2. E.2 —Omission of chii/ft—Hindu widow — 

Alienation—Setting aside^Successivc suit by rever- 
sto^Tcrs. 

A Hindu widow in possession of her husband’s 
estate made several alienations of it in favour of the 
defendant. The plaintiff, a reversioner, brought a suit 
for recovery of some of the properties so alienated 
but omitted to sue for the remaining items. In a 
subsequent suit for possession of the items so omitted, 
Held, that the subsequent suit was barred by O. 2, K, 

2, C. P. Code. {^Mukeriee and Dnlaf JJ0) DaRBARI 
Lal V GOBIND SaKAN. 22 A. L. J. 763 : 

L. R. 5 A. 656 : 46 A. 822 : 80 I. C. 31 : 

A. I. R. 1924 All 902. 

___0. 2. R. 2 —Omission of claim — Misapprehen¬ 
sion—Subsequent suit—No bar^ 

O. 2, H. 2 of the C. P Code, does not debar a plff. 
from including in his claim certain additional profits 
omitted in a previous suit under a misapprehension 
that the profits were paid annually and not, as was 
subsequently ascertained to be the fact, half yearly. 
{Mears, C./• and Baner/i, /.) PaBU NIHAL SINGH 
7\ MST. NaJUBAN. 4TJ.P.L.R. (A). 16 : 

65 I.C. 583 : A. I. R- 1923 All. 230. 

-—0 2. R. 2—Omission of claim—Prior suit 

for redemption of portion of mortgaged property — Sub¬ 
sequent suit for possession of remainder. 

Where in a suit for rerlemption of a portion of the 
mortgaged property the plaintiff succeeds and obtains | 
a decree he is debarred from bringing a fresh suit for 
recovery of possession of the remaining portion of the 
mortgaged property. iShah, A.C./.and Crump. J.') 
BHAU DaJI V. Patlu MalU. 73 I. C. 862 : 

24 Bom. L. R. 1157 : A. I. R. 1923 Bom. 63. 

__0, 2. R. 2—Omission of claim — Relief claim¬ 
able but not claimed cannot he claimed in a subsequent 
suit. 

Relief available to a party in the previous suit or m 
e.xecution of the decree in the previous suit cannot be 
claimed in a subsequent suit. {Grear.'es and Chakra- 

varti //.) SaROJ BAUDHU BHADURI ta MaNIK. 
Sheikh. 80 I. C. 917 : A. I. R. 1926 Cal. 305. 

_0. 2, R. 2 —Onission of claim - Relief under 

S. 77 of the Registration Act cannot be loined with that 
for possession and mesne profits. 

So far as suits under S. 77 of the Indian Registra¬ 
tion Act are concerned, it is well settled that no other 
claim such as a claim for possession and mesne profits 
can be coupled with the prayer to enforce registration 
of the document and the Court-fee leviable is sepa¬ 
rately provided for. 9 M, L. J. 107. Foil. (Mooker/ee 
and Suhrawardy. JJ ') DWIJENDRA NaRAIN ROY 
V. JOGESH CHANDRA. 39 C. L. J. 40 : 79 I. C. 520 : 

A. I. E. 1924 Cal. 600. 
- -0. 2, R. 2 —Omission of claim—Bars subse¬ 
quent suit. 

Where a person alleging to be the heir of another 
sues for the recovery of a portion of the estate from 
another alleged to be in wrongful possession of the 
same, the omission to sue for the remainder operates 
as a bar to a subsequent suit for the recovery of the 
same. {A'oiwal. A. J. C.) BHUDMAL SheOLAL v. 
ZUNKARI. 16 N. li. R. 136 : 65 I. C. 338 : 

A. I. R 1922 Nag. 246. 
-—0. 2, R. 2 —Omission of rlainty for mesne 

profits made but rejected as not claimable in the prior 
suit does not bar suit — Intentional omission or 
relinquishtnent of claim bars a second suit. 

Where in the earlier suit there was at prayer in the 
plaint as follows:—“The defendants be ordered to 
render true and full accounts of all receipts in their 


C. P. CODE (V OF 1908), 0. 2, R. 2—Partition 

hands and expenditure since the estate passed into 
their possession,” and the Judge at the end of the 
judgment made a note to the effect that the relief was 
not to be claimed in the suit. Held : that if the right 
to mesne profits be considered as a relief, then the 
effect of the Judge’s order would be to give the plain¬ 
tiffs leave to omit the relief in the suit and to refer 
them to a separate suit for that purpose. But even 
if the right to mesne profits be considered as a 
claim arising out of the cause of action a fresh suit 
w'as not barred, as in the earlier case the plaintiffs 
had asserted their claim and prayed for a relief in 
respect of it. It is only when there is an omission or 
intentional relinquishment that a second suit is barred. 

{_H eald and Chariy J J j) MaUNG MYA v. Ma Thin 
Tin. 4 Bur. X. J. 113 : A.I.R. 1925 Rang. 313. 

-0.2, R. 2— Omission of claim—Cause of action 

not arisen at date of first suit—Second suit is not 
barred. 

Where the plaintiffs had no cause of action at the 
date of the first suit to assert a claim there can be 
said to have been no omission on their part to 
include it in the first suit. {Rupchand Bilaramy A./, 

C.) Firm of Brijlal Jagannath v. Firm of 
Allah Ditta. 86 I.C. 393 : A.I.R. 1925 Sind 242 

Option to sue. 

-0. 2, R. 2— Option to sue — Mortgagee authori- 

Zrd to sue for interest or for possession in default by 
mortgagor—Suit for interest—-Subsequent suit for 
possession. 

Where by a stipulation the mortgagor authorized the 
mortgagee to sue him for interest or for possession in 
the event of the former’s failure to pay interest at the 
stipulated time, and the mortgagee on the mortgagor’s 
default sued only for interest, and afterwards for a 
subsequent default sued for possession, held, that the 
suit was not barred under 0.2, R. 2, C.P. Co^^.iShadi 
Laly C. J. Chevis Scott-Smith. Broadway atui Wilber- 
forcCy //.) PARMESHRI DaS v. FAKERIA. 

56 P. W. R. 1920 : 59 I. C. 71 ; 1 Lah. 467 (F.B.), 

Parftion. 

■"0. 2, R. 2— Partition — Decree—Subsequent 
suit for accounts for a period prior to Partition-- If lies. 

In a suit for partition a plaintiff is bound to include 
all the claims that he might have at the time the suit 
is filed, in respect of the property. He is not to file 
first a partition suit and then after the decree to file 
another for accounts for a period prior to the partition. 
{Macleod, C. J attd Coyaieey /.) VISHNU v. Ganga- 
DHAR. 46 Bom. 823 : 69 I.C. 399: 24 Bom. L.R. 302 : 

A. I. R. 1922 Bom. 9 (1). 

-0. 2, R. 2— Partition—Property situate in 

different jurisdiction—Separate suits if maintainable. 

Sections i6 and 17 of C. P. Code do not override 
the principles of the provisions of S. ii and O. 2, R. 

2 of the Code. They simply provide for the machinery 
to enable litigants with property in more than one 
jurisdiction to adhere to these principles. {Oldfield- 

/.) banakara Basavana V. Banakara DODDA, 
LINGAPPA. 44 M. L. J. 652 : 

(1923) M.W.N. 294 : 17 L. W. 740 • 72 I. C.430: 

A. I. R. 1923 Had. 684. 

-0. 2, R. 2— Partition—First suit against 

members of the Family—Second suit against alienees’— 
No bar. 

Although O. 2, R. 2, of the C. P. Code requires 
that every suit shall include the whole of the 
claim which the plaintiff is entitled to make in respect 
of the cause of action, still that rule does not require 
that every suit shall include every claim or every cause 
of action which the plaintiff may have against the 
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< 3 . P. CODE (V OF 1908), 0 2, R. 2—Partition. 

<defendant. Where the former suit was a suit for 
partition of certain moveable and immoveable pro¬ 
perty by one member against another member of the 
family, the plaintiff was not bound to join in that suit 
his distinct cause of action against the stranger pur¬ 
chaser. Cases are possible where the mere fact that 
the partition has been effected does not by itself, in 
the absence of an agreement to that effect, bar the 
right of partition cf property still undivided and in 
respect of which the member may retain his share in 
the undivided estate. The whole village or a parti¬ 
cular community may have joint property in a common 
pasturage or a ft>rest, and such comnron enjoyment mav 
continue even after there has been a private partition 
among the members of any one or more of the com¬ 
ponent families. No intention to relinquish a part of 
the claim can be inferred by the mere non-inclusion of 
such a common claim in a family partition suit. 
{/Cinkhede, A. J. C.) SONBA v, BaBYA. 

20 N. L. R 28 : 78 I. C. 376 : A. I. R 1924 Nag. 89, 


■“0. 2, R. 2— Partition—Different relief need 
not bt: claimed. 

A fractional co-sharer brought a suit in a Civil 
Court that a certain gift of plots to a party will 
not prevent his getting his full fractional share of the 
total mahal at partition and succeeded in the suit. 
Held^ in a later suit he can claim that the deed of 
gift shall not affect the choice by the partition Court 
for the specific area to be assigned to him since 
the claim that it should not affect the choice of area 
is different from the claim tliat the deed of gift could 
not affect the area- i^Askwortk, A. J. C.) Mt. 
Kusem Dei z/. Har Datt. 26 o. C. 98 - 

74 I. C. 459 ; A. I. R. 19£4 Oudh 129" 

-0. 2, R. 2— Partition—Dismissal of Prior suit 

for possession—Subsequent suit for partition. 

Where a purchaser of the share of a co owmer in a 
specific plot of land brings a suit for possession of 
that specific land and the suit is dismissed on the 
ground that the partition alleged by the plaintiff as 
between his vendor and the defendant was not proved, 
a subsequent suit for partition of the entire plot is not 
baired by O. 2 , R. 2 , C. P. Code as the causes of 
action in the two suits were different. In the first 
case the cause of action was exclusion from joint pos¬ 
session by a co-sharer. In the second the cause of 
action was the right of every co-sharer to bring an 
action against his other co-sharers for partition. 
iTwomey, C. J. and Robinson, /.) MaUNG Lu Tha 
C'. Maung PO. U. 64 I. C. 174 11 L. B. R. 1. 


C. P. CODE (V OF 1908), 0. 2, R, 2—Revenue Court. 

—Option to sue for intertst alone—Suit for interest 
after expiry of term -Second suit for principal and 
interest. 

If a mortgagee to whom a cause of action to realise 
the whole mortgage security has accrued, exercises the 
option given to him by the document and sues for in¬ 
terest alone, he must be deemed to have relinquished 
his claim for further relief, under O. 2 , R. 2 of 
the Code of Civil Procedure and a second suit for 
principal and interest is not maintainable. 15 I. A. 
1,0 : 12 I. A. 116 , 2 1 Rom. 267 . Ref. {^Lord Buck- 
master.') ^IuHA^I^^AD Hafiz V, Mirza Muhammad 
ZakaRIVa. 42 M.L.J. 248: 44 All. 121 t 20 A.L.J. 17 • 

26 C. W. N. 297 : (1922) M. W. N. 89 : 
35 C. L. J. 126 : 24 Bom. L. R. 341 : 15 L. W. 377 • 
L. R. 3 P. C. 73 : SO M. L. T. 224 ; 3 Pat. L. T. 279 • 

1 P. W. R 1922 : 65 I. C. 79 : 49 I. A- 9 

A. I. R. 1922 P. C. 23 (P. C.). 
0. 2, R. 2— Principal and interest — Mort- 
gapte—Interest payable monthly — DefaitU—Suit for 
interest—Subsequent suit for Principal not barred. 

^ Where the time stipulated for payment of the prin¬ 
cipal is one year after the date of the mortgage but 
interest is made pa 3 -able monthly, a default in the 
payment of interest gives rise to a cause of action and 
a suit for interest alone does not bar a subsequent suit 
for principal, KBrcnvn. A. /. C.) Maung Kyin 
Pein V. Ma Pwa Me. 4 U. B. R. (1921) 62 • 

64 I. C. 953 : A. I. R. 1922 U. B. 1. 

Rent suit. 


0. 2, R. 2 —Rent suit. 


Princ pal and Interest. 

'"0. 2, R. 2— Principal and interest — Mort¬ 
gagee's suit for interest—Subsequent suit for principal 
and further interest—Bar 

A mortgage for a term of two years executed in 1904 
provided for realisation of interest alone by the 
mortgagee by suit. The interest was in arrears after 
1905 * The mortgagee instituted a suit in 1908 for 
the interest then due reserving the right to sue for the 
principal and future interest. The suit was decreed. 
In 1914 he instituted a suit for the principal and in¬ 
terest still due. Held, that the suit was barred under 
O. 2 , R. 2 , C. P Code. 49 9 Foil. (^Lord Buck-- 

master.') KlSHAN NaRAIN v PaLa MaL. 

32 M. L. T. 41,25 Bom. L. R, 220 : 44 M. L. J. 123 : 

%. R. 4 P. C. 46 : 4 Lah. 32 : 27 C. W. N. 802 : 

38 C. L. J. 126 : 18 L. W. 341 : 9 0. & A. L. R. 488 ; , 

6 P. W. R. 1923 : 60 I. A. 115 : 72 I. C 187 : 

‘ A. I. R. 1922 P. C. 412 (P. C.) 
•0.2, R, 2—‘Principal and interest — Mortgage, 


A prior suit for account of rents bars a subsequent 
suit for rent due prior to the date of the first suit. 
Maclcod. C. /.and Shah./.) MaHOMED BHAI v. 
ADAMJI. 23 Bom. L. R. 1086; 64 I. C. 919 .* 

46 Bom. 229 : A. I.R. 1922 Bom. 152 
" "O. 2, R. 2—‘Rent suit~'~Claim for adtiistment 
of rent for additional land in first suit does not bar 
I similar claim for subsequent period. 

During the pendency of the first suit where a claim 
was made for adjustment of rent in respect of addi¬ 
tional land, the claim for assessment of rent at the 
enhanced rate does not suspend the assertion of a 
similar claim in respect of the subsequent period 
covered by the second suit. (A/aoker/ec 'and Rankin. 
/ /.) MaNMATH P.AL CHAUDHARY V. SURENDRA 
Nath Bose. 40 C. L. J. 638 : 85 I. C. 162 : 

A. I. R. 1925 Cal. 463. 

- —0. 2, R. 2—Rent suit~‘Cause of action _ 

Cesses—Separate suits for —Maintainability. 

In a prior suit the lessor had sued the lessee for rent 
and obtained a decree. Subsequently the lessees had 
neglected to pay the cesses due on the land and the 
lessor was compelled to pay the same. In a subsequent 
suit by the lessor for recovei 7 of the cesses so paid. 
Held that the subsequent suit was uot barred by O. 2 . 
R. 2 , C. P. Code. ^..^Chatterfee and Cuming, //) 

Mahendra Nath Boses/. .a.binas Chandra Bose 

27 C. w. N. 521 : 77 I, C. 364 1 
A. I. R. 1923 Cal. 615. 

—— -0. 2. R. 2— Rent suit — Suit for e/ectment of 

a tenant—Subsequent tuit for arrears of rent. 

Under O. 2 , R. 2 of the Code a subsequent suit 
to recover arrears of rent under the terms of the 
lease is not barred by a previous suit to eject a tenant 
holding under a lease. {Broadway and Harrison. //.) 

jKHusHi Ram t'. Abdul Ghafur Khan. 

4 Lah. L. J. 17 : A. I. R. 1922 Lah, 118. 

S ' 

Revenue Court. 


—0. 2. B. 2 —Revenue Court—Applicability ta 
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Suit for Possession. 


C. P. CODE (V OF 1908 . 0. 2, R 2 —Same Parties. [ C. P CODE (V OF 1908), 0. 2, R. 2 —Withdrawal ot 

i svit. 

(). 2 . K. 2 , C. 1\ Code which requiro ihat every suit 
siiall include iho whole of the claiii^ which plaintiff is 
entitled tf) in respect of the Cavite of action is applica¬ 
ble to proceedings in Kevenu’.; Courts for recovery of 
arrears of rent. It appiie>> n- l only to ca^es of delibe¬ 
rate relinriuishments but also of accidental or involun* 
tarv oniission. (^Mookenct' fi}!d Cumvigs yy.) PRATAB 

CH\Nr>KA Jana r.. Seckli akv or St.a'ie. 

33 C. L. J. 304 : 67 I. C 375 : 49 Cal. 1026 : 

A. I. R. 1922 Cal. 101. 


Same parties. 

_0. 2. R. 2— Same pa> fics—Suit against defi-n 

,iant >/<'/ party to previous suit is not harred. 

For a Miit to be barred under O. 2 , K. 2 , a previous 
suit against the same defendant arising out of the 
'.ame cause of action is necc'‘>ary. For determining 
whether the cause of action was the same in tl»e pre¬ 
vious sui t also, the Court must arrive at the actual 
cause of action and will not accept the cause of action 
which a plaintiff may choo'^e to specify in his plaint 
The parties were brothers. After their father died^ his 
estate w«is recorded in the name.s of his sons. Ihe 
plaintiff found that the shares recorded in his name 
with respect to eight of the properties were much less 
than those to which he was entitled. When he applied 
to the Revenue authorities for the correction of the 
enti-ies in the Records, he was referred to the Civil 
Court. He then instituted a suit in the Civil Court 
against defendant N'o. i in respect of five of the pro 
perties and after obtaining a decree, he brought an¬ 
other suit against defendants Nos. i and 2 in respect 
of the three remaining properties. Held : that the 
suit was barred as against defendant No. i as the 
cause of action was the same as in the previous suit 
against him and that as there had been no previous 
suit against defendant No. 2 , the suit was competent as 
against him. {Dalai, /,C.) SHEIKH MUHAMMAD 
Ibrahim v . asmatullah. 81 I. C. 662 

A. I. R. 1925 Oudh 63' 

Spec'.fic Performance. 

0. 2, R. 2 —Specific performance—Suit for — 


9 • ♦ 

Su^segueni suit for earnest money is not barred. 

PIff.’s suit for specific performance of a contract of 
sale of immoveable property in his favour was dismiss¬ 
ed and he subsequently brought a suit for recovery of 
earnest money from the defendant Held^ that the 
claim for the recovery of the earnest money was based 
on a different cause of action from the claim for 
specific performance and that O. 2 , R. 2 , C. P. Code 
was no bar to the subsequent suit. 27 M. 380 referred 
to {Lindsay, /.) MUNNI hABV v. KOER KAMTA 
Singh 45 A. 378 : 21 A. 1. J 265 : 

9 0. & A. L. R. 429 : 72 I. C. 86 : L. R. 4 A. 176 : 

A. I B. 1923 All. 321. 

.—0. 2, R. 2— Specific performance— Suit for — 
Failure to ask for possession — Efif^ect. 

Vex A'ris/inan, J. — Quaere-. Whether a plaintiff 
suing for a conveyance is not entitled to ask for pos¬ 
session as of right and the failure to ask for it in the 
first case is a bar under O. 2 , R. 2 . Per Venkatasubba 

FaOy y._The true principle in such a case is that if 

the claim to possession in the second case is based on 
the contract O. 2 , R. 2 bars the suit; but if it is 
based on the conveyance obtained in the first suit it 
can lie. {A'rishnan and l^enkatasubha Fao% JJ.^ SUN- 
1»ARA RAMANUJAM NAIDU v. SIVALINGAM PiLLAl. 

46 M. L J. 431 : 18 L. W. 333 : 77 I. C. 642 : 

(1923) M. W. N. 726 : 47 Mad 150 : 

A. I. B. 1924 Mad. 860. 


—-0. 2, B. 2— Suit for possession — Claim for 

refund of purchase money— Suit for—If lies. 

Where a vendee’s suit for possession is dismissed, a 
separate .suit for refund of purchase money is not bar¬ 
red under O. 2 , R. 2 . {Mookeriee and Sultravoardy 
yy.) I.UKHAN CHANDRA MONDAL v . TaKIM 
DHAbl. 80 I. C. 367 : 28 C. W. N, 1033- 

39 C. L. J. 90 :A I. B. 1924 Cal. 608 . 

-0. 2, R. 2— Suit for possession—All Persons 

in possession should be joined. 

Where the son-in-law was in possession under a sale- 
deed by which half the property was sold to him by- 
the mother-in-law .and the daughter along with her 
husband was in joint possession under a will by which 
the remaining half w'as bequeathed to her and the- 
previous suit, after the death of the widow was bro¬ 
ught for possession of the portion that had been alien 
ated dagainst the husband only held the present suit 
against the daughter is barred. Plaintiff should join 
all the persons in possession of the property which he 
claims {Martincau and Harrison, J/.) MauLa 
BakSH V. Mr. Jivi. A. I. R. 1923 Lah. 666 . 

W thdrawal of 8 U)t. 

- 0 . 2, B. 2 — Wilhdraival of suit — Santhat 

Paraganas Settlement Regulation^ III of I 872 — Juris- 
diction of Civil Court. 

One S had two wives B and N. By B he had one son 
and one daughter both of whom predeceased their 
father. By N he had a son H. N predeceased S but 
B survived him S died in 1900 w'hen H was 5 or 6 
years old. After the death of S, the Settlement 
Officer entered the name of B and H in the Record-of- 
Rights. In 1909 a guardian for H was appointed 
when B averred that the half share entered in her 
name w'as her own. In 1911 H sued B for declaration 
of his right to the whole property alUging fraud on the 
part of B in having got the property entered as their 
joint property. B defended on the ground of Record- 
of-Rights and impugned the legitimacy of H. In April 
1911 , the suit was dismissed on the ground that S. 11 
of Regn. Ill of 1872 barred the jurisdiction of the 
Civil Court in the case. In June an appeal to the 
Dist. Judge was dismissed on the same ground. H 
then preferred a Second Appeal. In the meantime 
H sued for temporary partition on isth Aug. 191 K B 
resisted on the ground that the suit lands belonged to- 
her father from whom she inherited them after her 
brother. In Nov. 1911 H’s suit was decreed and the 
property was partitioned in 1912 . About the 24 th Aug. 
1913 B died and tw'o sons of her daughter were im¬ 
pleaded in the Second Appeal. On the 26 th Aug, 
1924 H withdrew' and in 1918 sued the grandsons for 
declaration and possession of half the property. The 
defts. contended that the suit was barred by O. 2 , R. 2 
and also S. 11 of Regn. Ill of 1872 . Held, by ^F.B.) 
{MuUick, y. dissf) that the suit was not barred. 
{Miller, C. J-% Mullick and Bueknill, J J f) HaRE 
Krishna Sen v. Umesh Chandra Dutt. 

2 Pat. I. T. 628 : 3 D. P. L. B. (Pat.) 57: 621. C. 962: 
6 Pat. L. J. 373 : (1921) P. H. C. 0. 209 (F, B.). 

- 0. 2, R. 2—(2)— Withdrawal of suit—Rule 

does not prevent reliefs omitted in suit withdrawn with 
leave under O. 23, r. i from being added in the second 
suit. 

Effect of an order for the withdrawal with leave 
under O. 23. R. i (2) is to restore the parties to the 
position in which they would have stood if the suit 
had not been filed and, therefore, plaintiff can include 
portions of his claim in the new suit though they were 
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0 . P. CODE (V OF 1908), 0. 2, R. 3 . 

omitted in the first suit. {Voung-, /.) Ma PO z/. A. 

BUX. 3 Bm*. L. J. 189 ; 84 I. C. 483 : 

1925 Rang. 118 (2). 

0* 2, R. 3 JiUfider of causes of action. 

Two reliefs i.e. for setting aside an order of the exe¬ 
cution Court and for a declaration that property could 
be attached in execution of the decree, can be joined 
in the same suit, the parties being the same. iStnart, 

y.) Shambu Diy.ai- Singh v. Iswar S.aran. 

I. C. 697 : A. 1. R. 1923 All. 306. 


0. 2, R. 3— Fizf? p.-yscm making five conirac/s 
with the same tief cndaut—One smt l>y all five on the 
contract is not maintainafle. 

Where a joint suit was biought against the same 
defendant by five dirterent persons, each of whom had 
contracted to supply a certain number of maunils of 
Colton to the defendant, to recover from him the price 
thereof. Held^ the suit is not maintainable and must 
be wholly dismissed. (J/aclcod. C. /. and Coya/cc, /.) 
CHANDULAL SukLAL SheT V. FMGDU .MAHADA 
CHAUDHURI, 87 I. C. 435 : 27 B. L. R. 472 : 

A. I. R. 1925 Bom- 342. 

. 2, Rr 3,4, 5— Suit for pre-emption — Four 

sales of four plots of lands to difTerent vendees on 
■different dates^Single suit for pre-emption if main- 
tatnabU. 

The vendee purchased four plots of land from differ¬ 
ent owners at different prices. The plaintiff as pre- 
emptor brought a single suit in respect of all the sales 
impleading the vendee and also the various vendors of 
the four sales* Metd^ that the suit wa^ not defective 
by reason of misjoinder of defendants and causes of 

action. If the trial Court did not think fit under O 2 , 

R. 6* of the C. P. Code to order separate trials it ^ 
not proper to interfere with its di.scretion in the matter 
in appeal and order separate trials. (Abdul Faoof. jS 
PiARA Ram V Kesho Nath. 82 I. c. 605 • 

„ • A. T. R. 1924 Lah. 156^ 

0. 2, R. 3— Mortgage — IVant of legal neces¬ 
sity and consideration—Limitation as additional 

ground only. 

When a mortgage is attacked on the ground that it 
was bad for want of consideration and legal necessity 
and the plea of limitation is put forward as an additio- 
inal ground for avoiding liability on mortgage, the suit 
will not fail completely only because the issue as to 
fimitation is decided against the plaintiff. (Skadi Laf 
C. y. and Moti Sagar, y.) INDAR SiNGH v. 
BaSanta. 4 Lah, L. J. 13 : A. I. R. 1922 Lah. 91. 

* r~\ ® 2 . R. 3 — Connected suits decided by only 

one fudgment—Only one defendant appealing—Other 
decrees are lOM^ected unless appellate decree affects 

^^em specifically — Practice—Connected suits — C. P. 
Code, 5*. 151 . 

Several suits were decided by one judgment. Only 
one defendant appealed and succeeded. Held : that 
the appellate decree does not affect the other cases 
unless a specific direction to that effect is contained in 
the appellate decree : 1923 P. C. uS (P. C.) Foil • 

1922 P.C. 383 (P. C.) Expl. (Dalai, J. C. and IVazir 
^lasan, A.J. C.) BiPIN CHANDRA v. DEWAN SiNGH. 

2 0. W. N. 894 : A. I. R. 1925 Oi’dh 732. 

2, Br. 3 and 6 — for rescission of 
contract and return of earnest money—Specific perfer- 
*^<^e can be claimed in the alternative. 

Hr. 3 to 6 of O, 2 allow a plaintiff to unite in the 
same suit several causes of action against the same 
defeijdant and to order separate trials if necessary, 
ihe Coiu-t can in a suit for rescission of contract and 

return of earnest money also try an alternative claim 

*or specific preformance arising out of the same facts. 


C. P. CODE (V OF 1908), 0. 2, R. 5. 

The scope and effect of the Judicature Act pointed 
out. (Das and .Maepherson, //.} CHhNDRIKA 

Prasad v. Hira Lal. 

75 I. C. 433 5 Pat. L. T. 49 ■ 2 Pat. L. R. 82 : 
1923 P. H. C. C. 3j7 ; A. I. R. 1924 Pat. 280. 
0. 2, R. 3— Suit is not bad for mistoinder of 
causes of action. 

In a suit by one partner against the remaining two 
partners for accounts, the plaintiff alleged that a cer- 
tain Sum thrown into the busine.ss was from a previous 
busine.ss carried on by plaintiff and one defendant and 
asked relief in respect of that sum only against that 
defendant. 

Held that the suit was not bad for misjoinder of 
causes of action, {/zoala P rasad and Ross, J J 
K. V. Li.mava V. J. K. Waive. 

1923 P H. C. c. 276 : 76 I. C. 950 ; 
2 P. L R. 132 : A. I. R. 1924 Pat. 65. 

-0. 2, R. 3 —Joinder of cans, s of action—Suit 

for recovery of rent. 

One suit cannot be maintained for the recovery of 
rent in respect of different and distinct liabilities 
with regard to separate holdings. {A'kinson, J.) 

.Mahipat Narayan Singh v. kisit Singh. 

81 I. C. 648 (1> : 1 Pat- L. R. 458. 
0. 2, R. 3— Alis/oinder of dt fendants — Effect. 
A good test to see whether two suits filed separately 
ought to have been filed together is to see if they 
could have been filed as one without a misjoinder of 
defendants. (Duckworth and Pol/nn, J J .') STAN¬ 
DARD ELECTRIC AND .Motor Works z/. Picture 
Palace. 2 Bvr. L. J. 218 : 76 I. C. 791 : 

1 Rang. 682 : A. I. R. 1924 Rang. 161 (2). 

0.2 R, 4— Plaintiff cannot be allozoed to claim 
alternative titles arising out of inconsistent facts. 

Per Mullick. J. —.A plaintiff may join as many 
causes of action as he pleases subject to (i) the pro¬ 
visions of O 2 , K. 4 , of the C. P. Code and ( 2 ) the 
general rule that though he may base his claim on 
alternative and inconsistent titles he should not in any 
event be allowed to claim on alternative titles which 
arises out of inconsistent facts (Mullick and Ross, 
JJ.) BHIMNATH V. Tagarnath. 

1925 P. H. C. C. 294 : 89 I. C. 814 : 

A. I. R. 1925 Pat. 674. 

7 — 0 . 2 , Ti. ^ —A/ortgage—Suit for redemption 
~~^Persons^ claiming by title Paramount—Question of 
title—AiludicatioH on. 

As a general rule in mortgage suits, all questions ex¬ 
cept those between mortgagor and mortgagee are to 
be excluded. Butw’here defendants are in possession 
and set up a title paramount and are likely to obstruct 
plaintiff in getting possession, it is better to adjudi- 
cate on such questions also in order to prevent multi¬ 
plicity of action, O. 2 , R. 4 , provides for Itave being 
grant^in such a case. (Miller, C. J. and Mullick, 
y,) Khub Lal Upadhya v. Jhab.si Kandu 

3 Pat. 244 : 78 I. C. 885 : 5 Pat. L. T. 673 : 

A. I. R. 1924 Pat. 613. 

^0- 2, R. 4— Leave of the Court may not be 

express. 

If the parties raise issues apart from the main cause 
of action and the Court acquiesces in that course and 
allows those issues to be tried it may well be said that 
the issues were raised with the leave of the Court 
though no express application was made, (Dawson 
Miller, C. y. and Mullick, y.) KhuB LaL v. JHAPSI 
KUNDU- 3 344 . y 8 I, c 885 ' 

5 P. L. T. 573 : A. I. B. 1924 Pat. 6 I 3 ! 

—• 0. 2, B. 5— * Arises with reference to' — Con- 
struction^Partnerskip between plaintiff's father 
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C. P. CODE (V OF 1908), 0 2. R. 6 . 

and dcft-ndont—Subsequent partnership between Plain- . 
tif} and defendant with old assets—Plaintiff obtaining j 
letters of administration to his father's estate—Suit 
by plaintiff to recoTer father ^ sha/ein the first Part 
nership and his iKon share in the second—Not bad for 
rnis/oinder. 

Plainlift’s father who was divided from the plaintiff 
wa> carrying on a business in partnership with the 
first defendant which lasted till the plaintiffs father’s 
death. Subsequent to the plaintiffs father’s death 
the plaintiff and the first defendant carried on busi¬ 
ness with the old partnership assets ; the plaintiff sub 
sequeiuly obtained letters of a( ministration to his 
father’s estate. He as administrator brought the pre¬ 
sent Miit for the accounts of the partnership between 
his father and the first defendant. He also claimed 
in the same suit his share in the partnership between 
himself and the first defendant. Such a suit does not 
offend the provisions of O. 2 , R. 5 , C. P- ^-ode, and it 
comes within tlie exception specified in the rule as the 
plaintiff’s personal claim in re.spect of the partnership 
with himself “arises with reference to the estate in 
respect of which he is suing as administrator” The 
words “arises with reference to” in the exception to 
O. 2 , K. s; are very general and cover a case where the 
plafntiff’s personal claim can only be determined after 
calculating the amount due to him as adndnistrator. 
The expression “arises with reference to” should not 
be read as being equivalent only to “arises against or 
on behalf of.’ Tredegar \. Roberts^ ( 1914 ) i K. B. 
283 dist (^Oldfield and Venkatasubba Kao^ J/-) ArU- 
nachellam Chkttiar 1-. AKUNACHELLAM Chet- 
TIak. 43 M. L. J. 218 : 16 L. "W. 175 : 

(1922) M W. N. 453 : 69 I. C. 966 : 

A. I. R. 1922 Mad. 436. 

- 0. 2.R. e—Snit for rent—Different holdings 


~oith the same tenant—Right to claim rent in one suit 
—Agra Tenancy Act. 

It is not competent to the plaintilf to join in one 
suit claims for arrears of rent in lespect of occupancy 
and non-occupancy holdings held by the same tenant. 
Under the Agra Tenancy Act there should be different 
suits in respect of rlifferent holdings, 3 A. I«. J. 603 
followed. iA/iiher/ee, /.) HlRA LaL v. HOl*l LaL. 

22 A. L. J. 459 : L. B. 5 A, 156 (Rev) : 
79 I. C. 660 : A. I. R. 1924 All. 720. 

0. 2 R. 6 —Trial Court refusing to act under 


C. P. CODE (V OF 1908), 0. 3, B. 1. 

The compromise entered into by the guardian of a 
minor in a suit though not sanctioned by the Court is 
not void but only voidable the decree passed thereon 
is not a nullity, jflanuman Prasad \^ Mahmad Ishaq: 
( 1906 ) 28 Allahabad 137 and Virupakshappa v. Skid- 
( 1902 ) 26 Bom 109 referred to. {^Al^ul Raoof 
and Martineau, /J.) SiTA SiNGH t/. MAIN SlN- H 

4 Lab, L. J. : 211 : A.l.B. 1922 Lab: 166' 


0. 3. 


See also LEGAL PRACTITIONER. 


•0. 3 —Penver of attorney—Defective for want 


of proper name. 

Where a vakalatnama was signed by plaintiff and 
accepted by the pleader, the mere fact that, in the 
body of vakalatnama, the name of the other pleader 
appeared in print and the name of the pleader actually 
employed was absent altogether, does not invalidate it. 
43 All. 392 Foil. {A'otwaP A./. C.) MULCHANDz/. 
UaDHABAI. 6 N. L. J. 179: 73 I. C. 261 . 

A. I. B. 1923 Nag. 381. 

0. 3, Rr. 1 and 2— Pleader appointed by re 


cognised agent of party is a 'duly appointed pleader 
and an execution petition sigtud by him only is valid. 

Where a party to a suit authorizes an agent by .spe¬ 
cial power of attorney to appoint a pleadei to sign exe¬ 
cution petitions, a pleader so empowered by the agent 
is a “pleader appointed to act on his (the party’s) 
behalf,” within S, 36 of the C. P. Code of 1882 and 
the petition signed by the pleader but not signed by 
the party is a duly presented petition even if neither the 
agent nor the pleader is a “recognised agent” within 
S 37 of the Code of 1882 . {.Lord Atkinson.) Thiru- 
vengadaswami Aiyangar V. Pavadai Pii.lai. 

41 M. L J. 645:44 Mad. 736: 48 I. A. 634 : 
(1921) M W. N. 552 : 14 L. W. 244: 30 M. L. T. 109: 

26 C. W N 376: 24 Bom. L. B. 606: 
A. I. R. 1922 P. C. 225 (PC.), 

-—0. 3, R. 1 —One plaintiff ordered to attend 


—Appellate Court should not interfere. 

In a case of a joinder of causes of action, where 
the Trial court does not think fit to act under O. 2 , K. 
6 , it is not proper for the appellate court to interfere 
with the discretion. {Abdul Raoof^ J.) PAIRA RAM 
V. Kesho Nath. 73 I. C. 892 : 

A.I. R. 1924 Lah. 156. 

0. 2, R. 6 —Suit for arrears of rent and elect' 


nient—Joinder of — Maintainability—{Oudk Rent Act 
XXII of 1866 as amended by Act IV of \^ 2 \), 

Per Burn, J.M. —O. 2 , K. 6 gives powers to a Court 
to order separate trial when it appears that any causes 
of action joined in one suit cannot be disposed of con¬ 
veniently together. A suit for ejectmeut should not 
be joined with one for arrears of rent since the forum 
of appeal is different, {Fremantle, S. M. and Burn, 
J. M.) Madho Prasad v. Lachman. 

11 0. & A. L. R. 12 : 2 0. W. N. 19 • 
L. B. 6 (0) 43 (2) : 12 0. L. J. 191. 

-0, 2, B. 7 —Suit against minor— Compromise by 


personally—If is failure does not entitle Court to dis 
miss suit against all. 

Where court requires personal attendance of one of 
the plaintiffs but he fails to attend, the dismissal of 
the suit against all the plaintiffs is illegal. JUSTICES 

Ram Rao Krishna Jatan v. Shami Nath 
PaNDEY. L. R. 2 a. Rev 233^ 

0. 3. R. 1 —Power of attorney — Validity— 


Objection as to,cannot he raised for the first time in 
appeal. 

Where the defendant in the Court below failed to 
take the objection that a power of attorney constitut¬ 
ing a recognised agent was not valid, he must be deem¬ 
ed to have waived the same. The objection cannot 
be allowed to be raised for the first time in appeal. 

{Scott-Smith, /.) GOPAL SINGH v. BHAGA. _ 

69 I, C. 366: A I. R. 1924 Lab. 296, 

0. 3. R. 1 —Plaint signed and verified by agent 


guardian—Validit y 


—Leave to sign and verify granted only subsequently — 
Defect is not fatal. 

Where a plaint was signed and verified by the plain¬ 
tiff’s agent who was only subsequently granted leave 
to sign and verify the plaint, held., that the omission 
or failure to obtain leave beforehand a mert ir¬ 
regularity not invalidating. {Srinivasa Aiyaugar,J*) 
LODD GOVINDOSS KRISHNA VARU v. MUTHIAH 
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C. P. CODE (V OF 1908), 0. 3, K. 2. 

CHEITY. A I. R. 1925 Mad. 660: 

48 M. L. J. 721 

— ——0. 3, R 2— Power of attorney—Special power 
—Suit filed by A/uk/itear — Irregiilarity—Imniaterial 
defect — C. P. Code, S. 99 . 

Plff. instituted a suit for recovery of possession of 
land from defendants and ihe plaint was filed by a 
Mukhlear holtiing a special pov.er of attorney from 
plff. and not a general power of attorney as required by 
O. 3» 2 (</) as amended by the Rules made by the 

High Court of Jionibay. The defendants objected that 
the suit was not properly instituted, but the Courts below 
overruled the plea and decreed the suit. Held, on second 
appeal^ that the irregularity, if any, was cured by S. 99 . 
C. P. Code, and that the decree of the Court below 
should be affirmed. ( 1886 ) P. J. 63 . Foil. {Shah aud 
Crump. //.) GaNAP.AI HY NaNA v. JivaNABAI. 

47 B. 227 : 24 Bom. L. R 1302; 76 I. C. 34 : 

A. I. R. 1923 Bom. 44 (l). 

0-3 R.2, cl (a)— Bombtiy High Court Pules. 

O. 3 , R. 2 cl. (a) as altered l>y the rule made by 
Bombay High Couit enables a peison holding a gene¬ 
ral power of attorney from a party not resident within 
the local limits of the jurisdiction of the Court within 
which limit? the appearance is n»ade, authorising him 
to appear and act on behalf of the part}', to so appear 
and act. {Shnh and Crump. //.) ACHtJT SiTARAM v 
TaRACHanD. 72 I.c. 1003: A.I.R, 1923 Bom. 41 (1). 

'—C. 3, R. 4— Power to prcsecute all litigation 
implies power to lodge and conduct appetl and fresh 
poiuer is not necessary for appeal. 

A power of attorney authorising a Pleader to prose¬ 
cute all the litigation of a suit impliedly confers upon 
him the power to lodge and conduct the appeal up to 
the High Court and fresh power is not necessary for 
appeal. 80 P. \V. R. 1915 Foil. {Addison, J.) RUDHU 
Ram V. KaLU Ram. 6 Lah. 461: 26 P. L. R 721: 

A. I. R. 1926 Lah. 32. 

'—0. 3, R. 4 — Vakalafnama need not he accept 
ed in writing by a Vakil. 

O. 3 , R. 4 does not e.xpressly state that the accept¬ 
ance of a Vakalatnaniah be in writing. The 

fact that the Vakil appeared and conducted the case 
in the lower Court and also filed the appeal is .sufficient 
to show that he accepted it. 1923 Lah. 402 Appr. 
{Addison, J.) BuDHU RaM v. KaLU RaM. 

6 Lah. 461: 26 P. L. R. 721 : 

A. I. R. 1926 Lah. 32. 

“ ■ 0. 3, R. 4— Power of attorney is enough 

authority. 

The presentation of an appeal by a pleader who held 
a pow’er of attorney which expressly authorised him to 
present the appeal was held valid presentation though 
the power was not filed with the appeal. {Harrison, J ) 

Kura v. Udami, 7 Lah L. J. 29 : 86 I C. 207 : 

A. I. R. 1925 Lah 331 (2). 

---0. 3, R. 4—Power of attorney—Acceptance 

must be in writing. {Scott-Smitk a?id Zafar Alt, JJ.) 
The Firm Mathra Das v. The Firm Rama Lal. 

A I. R. 1923 Lah. 402. 

“ —0. 3, R. 4— Right of audience is not created 

by R. 4 — R. 4 enables pleader, after accepting and fil¬ 
ing p<nver to conduct Proceedings until clients death or 
^nd of Proceedings. 

Order 3 , R. 4 does not give an absolute right to a 
pleader to appear in a Court till the termination of the 
proceedings, but only provides in what manner a plead¬ 
er should be appointed and till what time the appoint¬ 
ment will be in force. It assumes that a pleader is 
competent to appear, plead and act in the Court in 
which he wishes to plead and act. If he is not com¬ 
petent to appear, plead and act in any Court under the 


I C. P. CODE (V OF 1908), 0. 3. R. 4. 

. rules governing the procedure in that Court, he cannot 
claim right of audience by virtue of O. 3 , K. 4 . Rule 4 
is only an enabling provision by which a pleader, when 
he accepts an engagement and filts his vakalat in 
Court, is entitled to conduct the proceedings till he or 
his client dies or till the termination of the proceedings. 
But this rule does not override the rules governing the 
qualifications of various classes of pleaders or the 
rules governing the procedure of the Courts. {Devadoss 
and I'Vallace, yy.) VeeRAPPA CHETTIAK v. P. G 
Sundaresa SaSTRigal. 48 M. 676 i 

22 L. W 606 : A I. R. 1925 Mad 1201 i 

49 M. L. J. 366 

• 

-—0. 3, R. 4— Omission to sign a power of attor^ 

ney by a mtnoPs guardian can he cured by the minor 
subsegueni to giving a fresh power. 

The omission to sign the power of attorney given by 
a minor’s guardian to the pleaders, is similar in charac¬ 
ter to that of an agent who inadvertently falls to sign a 
power of attorney given by him to a pleader. The omis¬ 
sion is an irregularity which can be cured bv the 
minor’s giving a fresh power of attorney as major to 
his pleaders. C. R. No. 130 of 1924 , Foil. {ICinkhede, 

A. y. c.) Dattu V. Bhansingh. 

88 I. C. 236 : A. I. R 1926 Nag. 40. 

0. 3, R. 4—Vakalat— Mark made by consent of 
executant—Ability to sign—-Validity of appointment of 
pleader. 

NN here a pei-son who can sign his name touches the 
pen of a scribe who puts in his mark in a vakalat and 
there is no doubt of the intention to give a vakalat’ 
namn the defect is only a technical one and the acts 
done by the pleader so appointed are valid. {Baker, y. 

C.) Gulam Mohiuddin V. Shankar. 

I A. I. R. 1924 Nag. 159. 

-0. 3, R. 4— Pleader —Vakalat— Acceptance^ 

Omission of pleader's name in vakalat— Rffect of — Pre¬ 
sentation of plaint, if proper. 

Where a vakalatnatnu executed without the plead¬ 
er’s name appearing upon it is accepted by the parti¬ 
cular pleader who was engaged by the party and a 
plaint was presented by that pleader. Held, ihAt the 
provisions of O. 3 * 4 of C. P. Code, were sufficiently 

complied with and that the presentation of the plaint 
was proper. Once the party has delivered the 7 mka- 
latnania to a pleader without putting a name on it he 
must be deemed to have impliedly authorised the 
pleader to fill up the necessary details and to appear 
for him. Even where a Court returns a plaint for pre¬ 
sentation tc* a proper Court the original vakalatnama 
will continue to be in force even after the return of the 
plaint. O. 3 , R. 4 provides that the authorisation must 
be in writing not that it must be in any particular form, 
nor that it must show the pleader’s name in the main 
body of the document. As long as it is a writing w'hich 
states that the party authorises the pleader to act for 
him and is signed by the party and the pleader, there is 
no relaxation of the provisions of the rule in accepting 
it. Even if there is any defect in the vakalatnama by 
reason of the omission to mention the name of the 
particular pleader authorised to appear, such defects 
can be cured by amendment {Hallifax, A. /. C ) 

Maharashtraya Jnan Kosh Mandal V. BlJJU- 
LAL. 19 N. L. R. 36 ; 6 N. L. J. 100: 71 I. C. 436 : 

A I. R. 1923 Nag. 182 

T ^— Pleader—Authority to represent 

client—Return of plaint does not terminate. 

So far as the client is concerned, the appointment of 
a pleader is not determined until all proceedings in the 
suit are ended. The return of a plaint for presentation 
to the proper Court does not put an end to the author- 
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ity of the pleader and if the plaint is presented to the 
pr<iper t'ourt on the same day the pleader can act in 
the case. A. J. C.) DEBI LaL v KRISH- 

N \JI. 6 N. L. J. 263 : 67 I. C. 296 : 

A I. R. 1922 Nag. 125. 

-0 3. R. 4—Vakalatnama— Om person sig- 

Piitig for another. 

The rules as regards appointing pleaders are salutary 
and strict rules made with a view to prevent fraud. 
But in a case whee no fraud has been committed and 
one person '-igns for another with the full knowledge 
and accjuicscence of the latter, the irregularity is a 
formal <<ne no» affecting the ni'=‘rits of the case and is 
cured by S. 99 , (!. 1’. Code. {Mit/er. C. J,an>i Kttl- 
want Sahay, /.) BaNWAKI RAI CHETHKU I^AL [ 
R \i 2 Pat. L. R. 174 : 74 1. C. 1033 i 

A. I. R. 1924 Pat. 114: i 

I 

-0. 3, R. 4 (1) and (2 )—Appointment and 

discharge of pleader—Leave of Court. 

Per Curtem :—-A pleader accepting a vakalatnama 
cannot divest himself of his duty arising from such 
acceptance without leave of the Court. If he desires 
to discharge himself from a case, he must give his 
client reasonable notice of his intention. A pleadei 
cannot delegate his work to another pleader svithout 
his client’s consent, express or implied. (^Sanderson, C. 
J , Id^ood roffe mid Af ookerlee, J J EMPEROR v. 
RaJanI KaNTA BOSE. 49 Cal. 732 : 

3 j C. L. j. 356 : 71 1. C. 31 : 24 Cr. L. J.33 : 
26 C. W. N. 689 : A. I. R. 1922 Cal. 316 (S. B.) 

-0. 3. R. 4 {\')—Pleadei—Appointment —Va- 

kalat can he accepted even after filing in Court. 

Where a pleader’s name appears in a vakalat he is 
competent to sign and accept the vakalat even though 
it has already b«-en accepted and filed in Court by 
another pleader also retained by the parly. The Court 
has no power to refuse permission to the pleader whose 
name appears on the vakalat to sign it and appear for 
the parly. R 46 (/) of Ch. XI of the General Rules 
and Circular Orders provides for a vakalatnama already 
filed in Court being subsequently accep^d by a pleader 
or vakil whose name appears in the vakalatiuimah 
at the time when it was filed. All that is necessary is 
that there should be an endorsement of acceptance in 
proof of acceptance. 5 C.W.N. 816 ; 20 C.W.N 283 ; 
20 C. W. N, 287 , Ref. (/wala Prasad^ /.) KUNJ 
Behari Singh v. Sheodahin Pandey. 

3 Pat L. T. 447: 68 I. C. 6j9 : A. I. R. 1922 Pat. 504. 

--0. 3, R. 4 (2)-~fVithdra7ual. 

When a pleader reports no instructions whether 
after he has asked for an adjournment and been refus¬ 
ed or not the pleader cannot be deemed to have 
appeared. (Coiitts Trotter, Pamesam and iVallaee, 

//.) V. Manickam Pillai V. Mahudum Bathum- 
MAL. 20 L. W. 427 : 35 M. L. T. 48 : 47 Mad. 819 : 

1924 M. W. N. 689: 82 1. C. 102 : 
A. I. R 1925 Mad. 21 : 47 M. L. J. 398. (F.B.) 

I 0 . 3 , R. 4(2)— Leave of Court can he assumed 
from its attitude and other circumstances. 

No formality is necessary about the leave of the 
Court and it may be presumed that in a case where 
the Court assents to the conduct of the vakil and raises 
no question about his withdrawal the consent of the 
Court has been given within the meaning of the section. 
^ Coutts Trotter, Pamesam and Wallace, JJ.') V. 
Manickam v mahudeem Bathummal , 

47 Mad. 819 : 20 L. W. 427 : 36 M. L. T. 48 : 
(1924) M. W. N. 689 : 82 I. C. 102 : 
A. I. R. 1926 Mad. 21 : 47 M. L. J. 398. (F. B.). 
I 0 . 3, R. 4 (2)— There is no specified form for 

written withdrawal by Pleader. 


C. P. CODE (V OF 1908), 0. 4, R. 1, 

The statute does not require the writing containine 
the withdrawal by the pleader of his vakalat to be in 
any specified form. Endorsement on the back of the 
plaint that he (the practitioner) had no instructions 
except to apply for an adjournment was held a good 
written withdrawal. (.Coutts Trotter C. J., Pamesam 
and IVallaee, J J.') V. MANICKAM PlLI.AI 7/. MaHU- 
DUM Bathummal. 20 L.W. 427 : 47 Mad 819- 

35 M. L. T. 48 : (1924) M. W. N 689 : 82 I. C. 102- 
A. I. R. 1926 Mad. 21 : 47 M. L. J. 398. (P.B.)l 

-0. 3, R. 4, cl. (3)— 'Advocate of High Court 

Necessity of vakalatnama. 

An Advocate -unlike a pleader can be verbally appoin¬ 
ted to act on behalf of his client and when so appointed 
under O. 3 R. i. he can appear, plead and act. 
{/ 2 vala Prasad, /.) LaURENTIUS EKKa z/. DHUKI 
KoerI- 4 Pat. 766. 

-0. 3, R. 4 (3)— Advocate of Patna High Court 

need not present document empowering him to act on he' 
half of his client. 

An Advocate of the Patna High Court is not requir¬ 
ed to present any document empowering him to act 
on behalf of his client because the Government of 
India Act repeals and re-enacts the Indian High Courts 
Act and therefore the reference in C P. Code O. 3 , R. ^ 
( 3 ) to the High Courts established under the High 
f^ourts Act of 1861 includes the Patna High Court 
which was established under the provisions of the 
Government of India Act. iHavison Miller, C. J. 
and Jioala Prasad, J.") MT. GOBINDA KOER v. JaI 
NaRaIN. 6 P. L. T. 380 : 88 I. C. 91 (1): 

1925 P. H. C. C. 233 : A. I. R. 1925 Pat. 614. 

-0. 3, R. 6 — Pleader, position and duty of — 

Power of pleader, how determined. 

When a pleader accepts a case it is his duty to 
attend to his client’s interest throughout the proceed¬ 
ings in the case unless his appointment be determined 
with the leave of the Court bv a writing signed by him 
or his client filed in Court. \Lyle, A. J. C.) SHeO 
Saik Singh v. Ausan. 25 O. C. 40: 9 O. L. J. 170 : 

67 I. C. 554 : A. I. E. 1922 Otidh 76 (1). 

-0.3, R. 6 (d)— Peiection of application on 

ground of suit matter being res judicata is illegal and 
revisa ble. 

To reject an application to sue as a pauper on the 
ground that the matter in suit between the parties was 
res judicata is illegal and apt to be revised. {Daniels, 
/.) Lachmi V. Ram Bahadur. 23 A. L. J. 200 i 

86 I. C. 781 : A. 1. B. 1925 All. 275 (2). 

--.0. 4, E.l —Plaintiff a major—Suit instituted 

hy next friend not valid. 

Where a plaintiff has attained majority before the 
institution of the suit a plaint signed and verified on 
his behalf by a next friend is not valid and the defect 
is not a mere irregularity in proceeding and cannot be 
cured by section 98 of the Civil Procedure Code. 
{Mears C.J. and Piggott,Jj) RUHUL AMIN v. LaLA 
Shankar Lal. 4j A. 701 : L. E. 4 A. 342: 

21 A. L. J. 626 ; 77 I. C. 30 : A. I. E. 1924 All. 64. 

-0. 4, E. 1— Plaint — Vakil patraSigned by 

ptain*iff\s servofit—Plaintiff should be given opportU' 
nity to sign. 

A ^uit cannot be dismissed without notice to the 
plaintiff and an opportunity to him to sign it personally 
where the plaint when filed was signed by the 
plaintiff’s servant who also empowered the pleader 
though the servant was not the recc^nized 
plainti^’s agent {Macleod, C.J. and Shah, y.) OXTA* 
RAM V. THaKOR Das. 46 Bom. 160 : 

68 I. C. 217 : 23 Bom. L. E. 911: 
A. I. E. 1922 Bom. 118(1). 
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—0.4, R. 1 —Presentation out of office hour 
beinS ^^ot accepted docs tict consti tute proper presenta’ 
iion on the day of refusal. 

Where a plaint was presented out of office hours at 
> 6-30 p-m- to a Oistrict Munsitf at a Club, who refused 
to receive it, the plaint cannot be treated as having 
been filed on the day on which ir was actuully presen 
ted. {Jackson, J SinNAPI’a XAIDU SINNAMMA 
NAICKEN. 20 L. W. 6)5 : 3j M. L. T 116 ; 

82 I. C. 928 : A. I. R. 1923 Mad. 201. 
~“0. 4, R, 1 —Presentation of plaint to Judge 
■outside Court and out of office hours—Validity of. 

Where a Judge accepts a plaint presented to him 
outside Court and after the usual office hours, the suit 
must be deemed to have l)een instituted on the day on 
which the plaint was so presented. iSchwabe, C. /., 
CouttS‘Trotter and Ramesam, JJ ) SaTTAYA PadA- 
YACHI 7C. SOUNDARATHACHI. 47 Mad. 312 

(1924) M. W. N. 162- 19 L. W. 468 
33 M. L. T. 278 (H. C.) ; 79 1. C. 1017 . 
I- 1^24 Mad. 448 : 46 M. L. J. 78 (F. B ). 

" 0. 4, R. 1 — Presc'itation of plaint. 

Presentation of plaint at residence of Judge after the 
usual Court hours is valid. {Dhobley, A. J. C.) 

Madhorao V. Manoharlal. 

651. c. 674 : A. I. R. 1922 Nag. 167 ( 1 ). 
0 . 5, R. 1 —Onus of proof of service is on 

plaintiff. 

The onus of proving the service of summons on the 
•defendant is upon the plaintiff. KPage, J.) 
BHOWANIDAS RaMGOLIND V. Pannachand 
Luchmiput. 62 Ual. 433 : A. I. R. 192) Cal 801. 

' 0 5* R. 1 and 0. 17, R. 2 —Suppression of 
summons — Fraud. 

^ In order to charge a party with fraud in the suppres¬ 
sion of summons it is essential to prove that the non 
service was the result of some active part taken by 
that party in not having the summons served and there¬ 
by keeping the opposite party from the knowledge of 
the suit* \Jwala Prasad and Adamic J RaNI 

Chhattra Kumari Debi 7>. Panda Kachomohan 

SlNG4Rr.^ ^ z P. L. T. 431 : A. I. R 1922 Pat. 291. 

. ] P* 5, R 9 —Service of summons outside the 

Jurisdiction of Court issuing it—No order of the Court 
having f urisdiction^^Service is irregular. 

The service of summons effected outside the juris- 
diction of the Court issuing it and without any order 
of the Court having jurisdiction is irregular. 
\Lentaigne, J.) MaUNG SaN BWIN v. MauNG NYI 
3 Rang. 239 : 89 I. C. 870: A- I. R. 192) Rang 325! 

^9. 5, R. 10 —Service must he effected by an 
officer of the Court. 

Service of a summons is irregular if it is not made 
by an officer of the Court. {Lentaigne, J.) MAUNG 
San Bwin V. MAUNG Nyi. 3 Rang 239 • 

89 I. C. 870 : A. I. R. 1925 Rang. 325. 

~ 12, 14 and 17—Pardanashin lady — 

Service of summons on husband is not proper service. 

A pardanashin lady executed a power of attorney in 
tavour of her husband but there was no power given to 

accept service of summons on her behalf. The sum¬ 
mons was served on the husband. Held, that there 
was no proper service under O. 5 . R. 12 as the husband 
was not an agent duly authorised to accept service of 
summons. As a pardanashin lady is not able to accept 
service personally, she comes under the expression 
cannot be found” under O 5 , Rr, 14 and 17 , and 
service of summons can be effected by serving it on 
any adult male member of the family, or affixing it on 
the outer door of the house in which the lady ordi 
nanly resides. {^Jwaia Prasad and Ross. JJ.') Mt 

Najmunnissa V. Jagmohan Lall. 

Q. D. —VOL. I—68 


C. P. CODE (V OF 1908), 0. 5. R. 17. 

4 Pat. L. T. 89 : 72 I. C. 910 : A. I. R. 1923 Pat. 433. 

--0. 6 , R. 13— Service on cousin — A'o attempt 

to serve personally—Service not proper. 

If it is not shown tliat sufficient attempt was made 
to personally serve the summons, and if it not shown 
that the person who has been described as a cousin of 
the appellant was a person who was sufficiently author¬ 
ised to receive the summons, the appeal to set aside 
an ex parte decree must succeed on the ground of non- 
service of summons. 0t''o dro/fe and Gho-e., J J.) 
ROMESH CHANDRA V. DURGA CHARAN. 

A. I. R. 1922 Cal. 128. 

-0. 5. R. 13 and 0. 30, R. 3— Scope. 

i O. 5 , R. 13 applies only to suits against firms and 
O. 30 , R. 3 also applies where persons are sued as 
partners in the name of their firm, and they do not 
apply when suits are brought against persons in their 
individual capacities. (^Coutts and aepherson. JJ.^ 

MaHABIR V. BaLKISUN. 3 P. I. T. 29 : 

1922 P. H. C. C. 76 - 1 F. 48 : A. I R 1922 Pat. 376. 

“ — 0. 5, R. 15 A/ode of ser7'ice—Service on son 

when sufficient to bind father—Conditions necessary. 

Service on son is not sufficient to bind father when 
it is not proved that the father cannot be found and 
the son is not proved to be adult. (Mooker/ee, A. C. 
J. and Fletcher, J.) BHARAMCHAND GUIN v. 
KaNEIC .SaRKAR. 26 C. W. N. 3.j9 : 

68 I. C. 991 . 35 C. L. J. 203. 

0 R. 17— Serzfice of summons by post — 
R. 22 of the Atlahahad Rule Committee. 

Service by post or fixing to the door, in case, a per¬ 
son cannot be personally served, is prima facie suffici¬ 
ent : but under R. 22 added by the .-Allahabad Rule 
Committee, to O. 7 , C. P. Code, the Court is bound to 
direct additional service by registered post. {.Piggott 
and PValsh, JJ.) MATHUKA PRASaD Z'. BHOOP 
NaRAYaN. 43 All. 411 : 61 I c. 135 : 

19 A. L. J. 146. 

’ P* 5 17— Defendant having two residences 

Plaintiff must enquire for def endant at both. 

Where a defendant has two residences or places of 
business, it is not enough that the plaintiff, in order 
to become entitled to ta):e advantage of the provisions 
for substituted service, should call once, twice or any 
number of times at one of those places. A plaintiff 
rrmst use reasonable diligence to ascertain tTl e where¬ 
abouts of the defendant, and where, the defendant, 
according to the plaintiff, resided at both places the 
plaintiff cannot be lield to have used reasonable dili¬ 
gence to discover the defendant's hereabouts if he 
does not make enquiries for the defendant at both of 
th^e places. (Page, J.) BHOWANIDAS RaMGOBIND 

V. Pannachand Luchmipat. 52 Cal. 4 3 -. 

_ ^ 88 I. C. 929 : A. I. R. 1925 Cal. 8 O 1 ! 

- -11— Deft, refusing to accept service 

^ on outer door of premises in 

which defendant is found but zvhich is fiot his residence 
or place of business, is not enough. 

To affix a copy of the summons on the outer door 

which a defendant is found, and where 
has refused to accept service is not a 

sufficient compliance with the provisions of O. . 5 , R. 17 , 

but in order duly to effect substituted service it is 
necessary for the proper officer to affix summons on the 
outer door or some other conspicuous part of the house 
m which the defendant ordinarily resides or carries on 
business or personally works for gain. (Page, J.^ 
BHOWANIDAS RaMGCBIND v. PANNACHND LUCH- 

52 Cal. 4u3 : 88 I C. 929 : 

A. I, B. 1925 Cal. 801. 

0. 6 A. 17 — ^I^ue and reaso/iadl^ dHi. 


1 he question of “due and reasonable diligence 




m 
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<). 5 , R. 17 . C. P. Code is a question of fact. Where 
a proce'^s server went to a place on a day and hour 
when he expected to find the defendant there and did 
all th.it was recjuired under the section but could not 
find him he must be taken to have exercised “due and 
reasonalile dilitrence.” (^Safi.iersoi, C. J a7id Buck' 
land, y.) KaI.DEODAS LOHEA 5". Shubchurnuas 
Goenka. 30 C. W. N. 104. 

-0. 5, R. 17— All available steps to effect per' 

sonal ser7'iee must he rnadc. 

All available steps to effect peisonal service must be 
made before resort is had to the provisions of O. 5- 
K. 17 . !t is not enough to attend at the ordinary places 
of residence or of business or the place where the 
defendant personally works for gain, and to conclude 
that sub-iituted service may be eflected merely because 
at the time when serving peon attends at such place 
the defendant does not happen to be there. It makes 
no difference whether the peon attends at such place 
once or three times. It is necessary that the serving 
peon, having discovered or believing that the defen¬ 
dant cannot be served at the time when he is attending, 
should institute proper enquiries to endeavour to ascer¬ 
tain where the defendant’s whereabouts are. The 
.serving peon before he can take advantage of the 
provisions of O. 5 . R. 17 must attend at the right place 
and he must attend at a time when he may reasonably 
expect that the defendant will be present, and if he 
fails to find the defendant he must take reasonable 
Steps to discover where the defendants may happen to 
be. (/A/.tv, y.) liALDEODAS LOHIA v. SUBKARAN- 

DAS Goenka. 52 Cal. 179: 88 I. C. 508 : 

A. I. R. 1925 Cal. 627 (2). 

-0. 5, R. 17— Service of summofis — Sttbstiint- 

ed serviic—Necessity for personal service. 

W here a process server is told that the persons 
whom he is seeking to serve, were not living at that 
time at the place where he seeks to serve them but at 
their own native place, it is his duty to endeavour to 
effect personal service upon them either by proceeding 
to that place or returning the summons to the Court 
with a proper endorsement so that fresh summons 
should be issued. Under O. 5 , R. 17 , C. P. Code, the 
service, if possible,should be personal unless there is an 
agent empow’ered to accept service and it i« only if 
per.sonaR sertice cannot be effected that there is any 
justification for proceeding in accordance with the pro¬ 
visions of 0 . 5 , R. 17 . {^Greaves and Graham^ /V-) 
Chowdhury Dina Nath Pati v 
Upendra Nandan Das. 

40 C. L. J. 154 ; A. I. R. 

-0. 5, R. 17— Personal service- 


CHOWDHURY 
82 I. C. 70S : 
1924 Cal. 1004. 
-When can be 


dispensed with—Peott affixing notice at entrance of 
party's house—Service if 7>alid 

l^ersonal service of notice should not be dispensed 
with unless it is unavoidable to do so or unless there 
is an agent empowered to accept service. Where the 
notice was sent for service at the place mentioned in 
the plaint as the plaintiffs’ residence but the peon 
on arriving there did not find the plaintiffs or any male 
member of the family, but found there a servant of 
the plaintiffs and was told that the plaintiffs were at 
that time living at their own bari at a village some two 
or three miles distant r Held, that the affixing of the 
notice at the entrance of the plaintiffs’ house was not 
good service as the peon did not use due and reason¬ 
able diligence. (^Greaves and Graham, JJ.') DINA 

NATH Pati v. Upendra nandan Das Maha- 
PATRA. 40 c. L. J. 164 : A. I. R 1924 Cal. 1004. 

-0 5, R. 17 —Summons — Service by affixture 

—When proper. 

Where on going to the village of the defendant the 
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Amin learns that the defendant had gone to another 
village and that the time of his return was not 
known and that there was no adult male member in 
the defendant’s family, affixture of the summons to 
the outer door of the house is not a substituted ser¬ 
vice but is good service. {Pamesam, J,) Syed 
Muhammad Sahib v. Alagappa Chettiar 

22 L. W. 423 ; 90 I.C. 104 .2) - 
A. I. R. 1926 Mad, 131 : 49 M. L. J.Ws! 
-0. 8, R. 17— Affixture to outer door — Pro¬ 
priety of. 

The petitioner at the hearing of an application to 
set aside an ex parte decree alleged that the summons 
had been affixed on .the outer door of his house as 
stated in the return but the court refused to enquire 
into the matter and dismissed the petition. Held 
that the disposal of the petition was irregular and the 
court must enquire and come to a conclusion on the 
evidence. i^A'umaraswanii Sastri, y.) KaRUTHan 
AMBALAM V. Doraiswami Aiyangar. 

16 L. W. 444 : A. I. B. 1923 Mad. 27. 

-—— 0. 6 . R. 17 —Service by affixture—Temporary 

absence. 

Service by affixture during the temporary absence 
of the party to be served with a notice, on the outer 
door of his house where his wife was living is suffi¬ 
cient service within the meaning of 0. 5 , R. 17 . 
(^Oldfield and Pamesam, J J f) KaSIVISVANATHAM 
CHEnY V. SOMASUNDARAM CHEITY. ' 

(1922) M. W. N, 173 : 70 I; C. 6 II • 
45 M. 875 : A. I. R. 1922 Mad, 93 : 42 M. L. J. 422. 

-— 0. 6 , R. 17 — Service of summons—Personal 

service — A^ecessity for — Diligence. 

Where there is an agent empowered to accept ser¬ 
vice on behalf of the deft, or a y other person on 
whom service can be made, it is not incumbent on the 
serving officer to make such diligent efforts to effect 
personal service as in a case where there is nobody 
else on whom service can be made. {Haliifax, A,y.C.) 

Madan Singh v. Kesheo Prasad. 

5 N. L, J. 41 : 65 I. C. 44 : A. I. R. 1922 Nag. 105. 

*— 0. 6 ,R, 17 — Service by affixture — Temporary 

absence—Only oiu attempt — Effect. 

Service by affixture should not be made the very 
first time notice is sought to be served. If it is done and 
a decree is passed ex Parte it is sufficient cause within 
the meaning of O. 9 . R. 13 to set aside the decree. 
Temporary absence at the time of the process-server’s 
call does not mean he cannot be found within the 
meaning of O. 5 , R. 17 , {Dalai, A. J.Cf) MaTHURA 
Singh v, Sheo Mohan Prasad. 

9 0 . & A. t. R 437 : 10 0 . I. J. 337 ; 74 I. C. 792: 

A. 1. B. 1924 Oudh 237. 

■ ■- — — 0. 5, B 17 —Service of process — Affixture—' 
Temporary absence of party. 

Where the process server’s report was to the effect 
that on reaching the village, he was informed that the 
tenant had gone to another district, and so he served 
the notice by affixation. Held that the affixture did not 
invalidate the notice. The object of that rule is to 
make certain that the person who is to be served 
receives notice w hereas, in the present case, he actually 
received it. The question whether affixation was really 
justified is of less importance. In the circumstances of 
the present case affixation does not invalidate the 
notice. {Fremantle, S.M. and Burn, J. Af.) ABDUL¬ 
LAH Khan v. Mahant Kesho Ram. L. B. 6 0.43! 

10 0. A A. L. B. 848 ; 11 0.1. J. 64. 

- 0. 6 , K. 17 —Beftgal Tenancy Ad, S. ASr~ 

Tender of summons—Acceptance but refusal to grant 
receipt—No affixture or order of Court holding service 
sufficient — Effect—Strict compliance is essentials 
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The rules laid down in O. 5 of the Code of Civil 
Procedure relating to the service of summons will 
apply to notices served under S. 49 of the Bengal 
Tenancy Act. Perhaps R. 19 does not apply to notices 
issued under the Bengal Tenancy Act for the rule 
numbered 3 of the Government rules only says that the 
process shall be served in the manner provided in 
the C. P. Code. Rule 10 relates to the proof of 
service by the athdavit of the serving officer or his 
examination on oath in Court and the decision of the 
Court that the service was duly made. But rule 17 , 
relating to the mode of service, applies and if it is not 
complied with, the notice will be vitiated. A.I.R. 1924 
Pat. 44^> Dist. i^Jivala Prasad^ A.C.J. attd Kalwant 
Sa/tay, /.) MaHADEO SlNGH v. BaGIT SINGH. 

4 Pat. 133 : 1925 P.H.C.C. 106 : A.I.R. 1925 Pat. 441. 

0.5, R. 17— Serzdcc of s7tmmons — Suni»to7is 
received but etidorsemcnt 7tot made — Affixture — Neces¬ 
sity for. 

The summons in a case was ser\’ed by delivering a 
copy of the summons togetl^er with a copy of the plaint 
to the defendant personally (the defendant being per¬ 
sonally known to the peon). The defendant refused 
to grant a receipt therefor, but retained the summons 
and the copy of the plaint. When the defendant took 
the summons and the plaint, the pepn had no other 
copy to affix upon the outer door or other conspicuous 
part of tlie house. He therefore did not affix it to the 
house. If the defendant had refused to take the sum¬ 
mons and to sign the acknowledgment, in that case 
the peon would ha\ e a copy of the plaint an<l the sum 
mons to be affixed upon the house of the defenda-.t. 
Held., that defendant by his conduct rendered it im¬ 
possible to have the copies affi.xed on the house and 
he cannot be permitted to take advantage of his own 
wrong and to plead that the omission rendered the ser¬ 
vice invalid. 'Ihe defendant was in this house and 
copies of the summons and the plaint were given to 
and left with him in his hands. Therefore the require¬ 
ments of O. 5 , R 17 were complied with. (^JvHila 
Prasad and Forbes, NaGESHWar BUXALlr^ 

FeaSWarDayal Singh. 3 Pat. 236 : 2 Pat. L R. 38: 
78 I, C. 889 : 5 Pat. L. T. 376 : A. I. R. 1924 Pat. 446. 

9. 5, Rr, 18 and 19— Presumption as to 

service. 

It can be assumed until the contrary is proved that 
the summons is in fact served in the n^ode stated in 
the report of the peon, and therefore the plaintiffs 
must prove that the statements in the report are ur>- 
true. {Das and Bucknill, JJf) DaMODHAR Bra- 
SADv. Ram Sarup Kumar. 1 p. l. r. 2-52 

71 I. C. 843 : 1923 P. H. C. C. 137 : 

4 P. L. T. 102 • A. I. R. 1923 Pat. 327. 

“9* Ef* 18, 10— Identification of person 
sought to be served—Identifier need not be supplied by 
party. 

It is not incumbent on a party to provide an identi¬ 
fier for the purposes of O. 5 , R. 18 , C. P. Code. The 
identifier may be a person in the village knowing the 
defendant. {Jwala Prasad aJtd Pass,//.') NaGEN- 
dra Nath Ghosh v. Sambu Nath Pande. 

3 Pat. L. T. 498 : 65 I. C. 49 : A. I. R. 1923 Pat. 114. 

9. 5, R. 19 and 0. 9, R. 13—Ex parte decree — 
Findin.^ that service was sufficient not recorded. 

VVhere a Small Cause Court without regarding any 
order under O. 5 , R. 19 , C. P. Code, and with¬ 
out finding that the service was sufficient decreed 
the suit ex parte. Held, that the ex parte decree must 
beset aside. {Ramesam, J.) ChirakkaL v. MULLA 
Mittath. 15 L. W. 17 : A. I. R. 1922 Mad. 417 (1). 

^ 0. 5, R. 20— Substituted service—Mere ab- 

setue from village is not sufficient ground. 


C. P. CODE (V OF 1908). 0. 6 . 

Mere absence of the person to be served from the 
village is not a sufficient ground for substituted service. 

Randhira V. Rani Khushal Kuar. 

L. R.2 All. 244 (Rev.). 

0. 5, R.20— Substituted scrz'ice through news¬ 
paper—Time to to be allo^ced. 

VVhere substituted service is ordered to be effected 
by means ora newspaper reasonable time to allow the 
newspaper to reach in addition to the time of the 
notice is sufficient. All that the court is required to 
do is to see that the judgment-debtor has had suffi¬ 
cient opportunity to see the newspapej-. Kevval v. 
SaJJad Husain. _ L. R. 2 All. 242 (Rev.) 

—9, 5, R. 20— Snbstitiited service—IVhcn to 
be ordered. 

Under O. 5 , R. 20 substituted service should be 
ordered only when the court is satisfied that there is 
reason to helieve that the defendant is evading service 
or that summons cannot be served in the ordinary way. 
Wnere the plaintiff knew all along that defendant had 
left a certain place two or three years before suit, it 
cannot be said he was evading service at that place 

{Chevis. y.) Ram Kishan z/. mula. 

_ 69 I. C. 467 : A. I. E. 1924 Lah. 191 

0. 5, R. 20 —Copy attached to tree near house 
is sufficient. 

Provided the tree to which the copv of summons is 
attached was reasonably near the hut^hat would prob¬ 
ably be sufficient. {Batten, J.C. and Ilallifax, A.J. 
C.) PaNJaB RaO Balikam. 

_ 69 I. C. 549 : A. I. R. 1923 Nag. 13. 

-0. 5, R. 20 —Service by afiixttire at the first 
time—No presumptioji of knowledge of proceeding to 
defendant can be made. 

When service is nuide the very first time by affixing 
summons to the door of the defendant’s house, there 
can be no presumption that he had notice of the case 
or of the date fixed forbearing. {Dalai, A. /■€.'} 
Mathura Sinch v. Sheo Mohan Prasad. 

10 0 . L. J. 337 : 74 I. C. 792 : 

^ ^ _ A. I. R. 1924 Ordh 237. 

6.5 R. 21 —Service outside jui i^diction— 
How effected. 

.A service of summons on a person residing outside 
the jurisdiction of a Court can only be done by an 
officer of the Court and that with an order from a 
Court having jurisdiction over the place where he 
resides. {Lentaigne, /.) MaunuG SaN BWIN v. 
MaUNG NYi. 3 Rang. 239 : 89 I. C. 870 : 

^ ^ ^ A. I. R. 1925 Rang. 325. 

[9. 5, R. 22— Service by post — Bombay High 
Court Civil Circulars, 1912 , Chap. \, R. 20 . 

The service of summons by post is allowed to liti' 
as a matter of convenience. Retrial should be 
ordered if, after the decree has been passed against 
him on evidence that the suirnions was sent by regis- 
tered post and returned refused, when he appears and 
denied that the packet has ever been delivered to him 
by the postal authorities.{Macleod, C.J. and S/iah,/.y 
bUNDER V. MaKAN. 23 Bom. L. R. 908 : 

46 Bom. 130 : 64 I.C. 386 : A.I.R. 1922 Bom. 377 (1). 

■9* 6 , R. 23— Oudh Civil Digest, S. 115 — Cer¬ 
tificate by munsarim is ineffective. 

. *rbe certificate as to whether the service was suffi¬ 
cient or not, if signed by the fnu7isarim and not by the 
presiding officer of the Court, is neither legal nor of 
value. (Dalai, A. J. C.') Mathura SinGH v. SHeO 

Mohan Prasad. 10 0. L. j. 337 : 74 i. c. 792 : 

A. I. R. 1924 Oudh 237. 

-;-9. 6 — Pleadings—Suit for right of way — 

I^lief based on ownership or in the alternative user — 
Defendant claiming oivnership^Claim o 7 i the ground' 
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of casement not barrod. 

Where the clefeiulant contended that the case of 
ea-ietnent could not he made out where plaintiffs put 
forward an allegation of ownership and tlie evidence 
in the case made it clear that the plaintiffs were using 
the dispute lane as a means of access to their survey 
nuniher ; field, the real issue in the case was whether 
the plaintiffs had enjoyed for the statutory period the 
right of way over the strip in <lispute. The C'ourt wdf- 
entilletl to accept the defendant’s contention that lane 
belonged to him but that would not prevent the plain¬ 
tiffs from asking tl^e Court to protect their user or the 
lane. (.l/iideod, C. J. nnd J,) I^HARAMDAS 

V. RANCHHODJI. 46 Bom. 200 : 

A. I. R. 1922 Bom. 199. 

- -O. 6 , R. 1 —Partition suit—Defence claiming 

certain lands as raiyati —Specific allegatiofi in plaint as 
balisht—ff necessary. 

In a suit for partition of village lands, the defence 
claimed some lands as raiyati and the couit decided 
that as the plaint had not specifically alleged the lands 
were baksht, they should be allotted to defendants. 
IJc/d, plaintiff was not bouiul to assert so specifically 
in the plaint and the question shou Id be decided after 
preliminary decree but before the final decree is pass¬ 
ed. {Pass and Knlioant SaliaVy JJ-^ LaCHMAN 

Nakayan Tinvari V. Ramsaran Tivvari. 

6 Pat. L. T. 1:^2 : 86 I.C. 783 : A. I. R. 1923 Pat. 433. 

—-0. 6 , R. 2— Plaint in collision cases — Frame 

of. 

The decision of a case, should be founded upon a 
case to be found in the pleadings or involved in or 
consistent with the case thereby made. In collision 
cases, especially, the plaint should be framed that 
it sets out the circumstances of the collision, with 
clearness ami accuracy, to enable his adversary to 
know the case he has to meet, and to state the parti¬ 
cular acts of neg igence that, according to him caused 
the collision. (IVIookerice and Buckland, J J f) ReES 
z/. Young. 25 C.W.N. 519 ; 66 I.C. 743: 34 C.L.J. 178. 

--0. 6 . R. 2— Denial of marriage includes 

denial of validity of marriage. 

The denial of a marriage ceremony in answer to a 
claim for restitution of conjugal rights covers the plea 
that, if the marriage, if performed, was otherwise in¬ 
valid. (..IVilberforce and Abdul Qadir^ JJ-') RAM 
JAWAI V. Gopal CHAND. 64 I. C. 150. 

-0. 6 , R. 2— Inconsistent pleas are not prohibi¬ 
ted. 

O. 6 , R. 2 cannot be construed as prohibiting the 
raising of the inconsistent pleas. A person may rely 
on one set of facts if he succeeds in proving them, and 
on another .set of facts if he succeeds in proving that 
set of facts. (^IVazir Hasan and Pullan^ A. J% Cs.) 

Bansi Dhar V. AjunHiA Prasad. 

27 0, C. 175 : 11 O.L. J. 619 : 82 I. C. 333: 

A. I. R, 1925 Oudh 120. 

-0. 6 , R. 3— Evidence has no place in pleadin.g. 

O. 6 , R. 3 states that every pleading shall contain 
and contain onlv a statement in a concise form of the 
material facts on which the party pleading relies for 
his claim or defence as the case may be but not evid¬ 
ence by which they are to be proved. (^Dawson Mil 
ler, C. J and P'oster, /.) THAKUR PRASAD SaHU v. 

Mahomed Musa. 86 l. c. 629: 3 Pat. L. R. 36: 

A. I. R. 1925 Pat. 410. 

■--0. 6 , R. 4— Fraud — Collusion—Nature of — 
Proof necessary. 

Charges of fraud and collusion must be proved by 
those who make them by established facts or inferen¬ 
ces legitimately drawn from those facts taken together 
as a whole. Suspicions and surmises and conjectures 
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are not permissible substitutes for those facts or those 
inferences, but that by no means requires that evetv 
puzzling artifice or contrivance resorted to by one accu¬ 
sed of fraud must necessarily be completely be unravel¬ 
led and cleared up and made plain before a verdict 
can be properly found against him. (Lord Atkinson') 

Satish Chandra CHAiTERjEF v. Kumar Satish 

KaNTA Roy. 33 M. L. T. 325: 28 C. W. N. 827. 

73 I.C. 391 : 39 C. L J. 165 : A. I. R. 1923 P.C, 78 *. 

43 M. L. J, 363 (P.C.)*, 

-0. 6 , R. 4— Fraud—Farticulars ^Duty to 

disclose — Procedure. 


Where the defendant pleads fraud in his defence in 
a vague position it is the duty of the pleader for the 
plaintiff to apply to the Court to order the defendant 
to deliver further and better particulars of the charge 
of fraud. When settling issues it is the duty of the 
Judge himself to require the defendant to specify with 
particularity the nature of the fraud alleged- Subor¬ 
dinate Judges should be watchful to see that in all 
cases the parties have pleaded their cases so plainly, 
fully and clearly that each side knows the nature of 
the case which has to be met, and this rule is one of 
general application. Frequently the result of ordinary 
particulars of nebulous claims and defences will be to 
make it manifest .that the claim or defence has no sub- 
.stance. A Subordinate Judge .should, when ordering 
particulars to be given, order the party in default to 
pay a specified sum of costs to the other side for the 
costs occasioned by the application ; such payment to 
be made on or before the delivery of the particulars. 

If the order is disobeyed and if the plaintiff is in de¬ 
fault he should have his action staged ; and if the de¬ 
fendant is in default, his defence should be struck out. 
Particulars having been furnished the Judge should be 
careful at the trial to exclude all evidence which is not 
fairly covered by the original paragraph and particu¬ 
larly should give that as his reason. (.Mears^ C. J. and 
Piggott, /.)^GaUKI SHANKER V. MANKI KUNWAR. 

21 A. L. J. 571: L. R. 4 A. 464: 45 A. 624: 

74 I. C. 466: A. I. R. 1924 All. 17. 

-- 0. 6, R. 1 —Particulars of misrepresentation 

or fraud must he given to resist auction-purchaseds 
title. 

Rule 4 is clear that the auction-purchaser is entitled 
to particulars of the misrepresentation and fraud set 
up to resist his title ordinarily vesting in him under 
S, 65 . Wallingford v. Mutual Society, 5 A.C, 685 , Full, 
{^Fawcett and Madgavkar, JJ.^ DODBASAPPA DHAR- 
MAPPA V. PRADHANAPPA VENKAPPA. 

27 Bom. L. R. 1318: A. I. B. 1926 Bom. 88. 

-0. 6. R. 4— Undue influence — Particulars as 

fp—Neiv case on appeal not to be allowed to be set up. 

To make out a plea of undue influence, the pereon 
alleging it must prove that another person was in a 
position to dominate the will ard exercise influence 
and secondly that he actually did influence. Where 
there was no issue on these questions, no evidence and 
no findings of the trial, it will be impossible for the 
appellate court to adopt the suggestion of the appel¬ 
lant to remit the case for retrial (Macleod-, C. J. and 
Shah, /.) SHIDDUBAI v. NILAPGAUDA. 

26 Bom. L. R. 628 : 88 I. G 616: 

A. I. R. 1924 Bom. 467. 

- 0. 6, R. 4 —Fraud of one kittd allegid^ 

relief on another ground cannot be given. 

In a case based on a fraud of a particular kind no 
relief can b( given on any other ground. Bat the obt^- 
ing of a benefit by undue influence is a fraud of the 
gravest kind and when such fraud is alleged and pro¬ 
ved the allegation that they w’ere parts of a scheme 
very early conceived is, whether made out or not* of no 
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mateiial consequence. ( mui Bucklami. //.) 
SaIIS z/. Kai.IDASI. 34 C. L. J. £29 ; 68 I. C. c77 : 

- 0. b, R. 4 —Alleviation of custom to be specific. 

A custom should be speciall> pleaded and all the es¬ 
sential requisites to its validity and binding effect must 
be proved. {A/ooPer/ce and Panton, //) GOPAL- 
KKISHNA ^A^AB^DUL, ^ 66 I. C. 640 : 34 C. L. J. 3l9. 

^ 4 firauci—General averment not 

sufficient. 

A general averment in the plaint that a survey entry 
has b< en obtained by fraud is not sufficient. It must 
be stated who committed the fraud and if full parti- 
culais are not given as required by R. 4 , the plaint 
should be rejected. {A/illfr, C. Mullick and 

yy.) Hare Krishna Sen Umeshchan- 

DRA DUTT. 2 Pat. L. T. £28 : 

3 U. P. L. R. (Fat.) 57 : 62 I. C. 962 : 
P. H. C, C. 209 : 6 P. L. J. 373 (F. B.). 

0, Rr. 4, 5— Oi <niissal from scr7>ice _ Suit 

for damages—Particulars if can /.c ordered. 

In a suit for damages for wrongful dismissal from 
service, the defendant cannot be directed to furnish 
particulars of the reasons for dismissal. iMadgavkar, 

A. J. C.) Collins v. chaklks Rooth & co. 

80 I. C. 9jS : 17 S. L. R 9. 

-^0.6, R. 6 — Condition precedent—Allegation 

and ttenial — Pleadings. 

It is for the defendant, if he contends that there 
was condition precedent and that it has not been duly 
performed to state .specifically what the condition was 
and to plead it.s non-performance otherwise its due per¬ 
formance will be pre.Mimed ( 1914 ) i Ch. 920 , Kel. 
{Ross. J.) MukLi Manohar V. KaJa Nanu Singh* 

79 I. C. 1 • A. I R. 1924 Pat. 203. 
”■ 0 . 6 . R. 7 — Illegal consideration must be spe- 

cifically pleaded. 

_ Where in a suit on a bond, the illegality of the con¬ 
sideration is raised as a defence it must be definitely 
pleaded in the pleadings for it is a case in which parti¬ 
culars may be necessary. The plea cannot be raised 
for the time in argument, (^/arrison, /) NUR 
Ilahi V. Mawaz Khan. 7 l ah. L. J. 86 • 

86 I. C. 683 .• 26 Prnj. L. R. 76 ; 

AIK. 1925 Lah. 345. 

“— 0. 6 , R. 7 — Admissions—Amendment for evad¬ 
ing^ effect of. 

An amendment of plaint should not be allowed 
where the object is to get round the effect of some 
admissions made by the plaintiff him.self. {Baker. J. 

C.) Raghunath Singh v. Gabooo. 

80 I. C. 355 (2) : A. I. R. 1925 Nag. 127. 
S’- 10 — Brand—Particulars necessary. 

A person alleging fraud must state in detail the facts 
constituting fraud. .A vague allegation of fraud cannot 
be accepted. A judgment-debtor applying to set aside 
an execution sale on the ground of fraud must clearly 
state in his petition as to how he was kept from the 
knowledge of the execution proceedings and the sale, 
and how this fraud was practised and how' he came to 
know’ of the sale. Mere want of diligence is not fraud 
{Jwala Prasad and Adami, JJ ) BaBU DaS NaRA- 

VAN Singh v. Muhammad Yusuf alias Bhekho. 

3 U. P. L. E. (Pat.) 33 ; 611. C. 823 : 2 Pat. L. T. 401: 

1921 P. H. C. C. 181 ; 6 Pat. L. J. 319. 
W—Rute is one of procedure-—Befect 
signature and verification is not fatal and can be 
amended. 

The object of the signature to the plaint is to pre¬ 
vent as far as possible disputes as to whether a suit 
was instituted with the plaintiff's knowledge and 
authority or not. This authority may be established 


C. P. CODE (V OF 1908), 0. 6 . R. 17—Addition of 
Party. 

by other means besides the signature. The provisions 
of O. 6 , R. I I, C. P. Code relate to a mere matter of 
procedure and any mistake or omission tnerein niay be 
amended at any time subsequent to the institution of 
the suit. 22 All. 55 and 40 All. 147 Toll, {kupchand 
Bilaram. A. J. Cs.) SecY. OF STATE t’. DINSHaW 
NavroJi. a. I. R. 1925 Sind 275. 

- 14 —Plaint valid if signed by person 

instructed by plaintiff to sign. 

Where a plaint was signed by a person on instruc¬ 
tions from the real and ostensible plaintiff,that 
the plaint was signed b}' a duly authorized person 

KLe kossignof J.) ALI A HMaD r. ABUUL Gh ANl 

76 I. C. 880 : A. I. R. 1925 Lah. 144 (i). 
'^^-Co-plaintiff is plaintiff (hough 

he may 7iot siga. 

There is no rule that a person named as a co-plain- 
tiff is not to be treated as a plaintiff unle.ss he sim-js 
and verifies the plaint. 17 C. 580 Appr, {Daioson 
Miller. C. J. and Kulioant Sahay. J.) Hazari I ai 
r*. AMBIKa GIR. 3 P. 67 : 1923 P. H. C C 273 

2 P. L. R. 169 : 79 I. C. 5 : £ P. L.‘ T. c9l 

« _ A. I. R, 1924 Pat 104. 

0.6, R. 15—Verification by next friend of 
minor-Plamtiff really a major-Amendment of cause 
title—Bar of limitation—Verification by ne.xt friend if 
sufficient Amrii Sakia t'. Gamun 89 I C. 363 (Lph 's 
f-h 6, R. 16— Exercise of ptnvers 
A Court should not, as a rule, decide a point as to 
! releyancj- of matters on an application to strike out. 

' The jurisdiction, which is given to the Court, by O. 6 
K. 16 , is one which ought to be exercised \sith great 
care and caution. A written statement should not be 
struck out unless it is clear beyond all reasonable 
doubt that the allegations do not afford Tdefenci 
with the result that if they are allowed to stay on the 
record, the trial of the suit must be unnecessarily de¬ 
layed. {Sanderson. C. J. and Rankin. /.) ANDER¬ 
SON Kirkwood Tennent z-. Walter Mitchel 

29 C. W. N. 670 : 88 1. C. 43.5 : 

A. I. R. 1923 Cal. 860. 

-0. 6 , R. 17. 

Addlt on of party. 

Add tioD of relief. 

Alternative Case. 

Appellate Corrt. 

Cause of Action. 

Declaratory Suit. 

Descr ption. 

Discretion. 

Incons sient Claims and Fleas. 

Late Stage. 

L m tat on. 

Mistake. 

Nature of Suit 
New Plea or Case. 

Partit on. 

Power of Covrt. 

Prejvdice to defendant. 

Refusal to amend. 

Eev-sion. 

Shortening Litigation. 

Subsequent cause of action. 

Technical defect. 

Addition of Party. 

oTTTZ's. Party—Suit under 

If a suit to which O. I, R. 8 applies is brought in the 
name of one person alone as plaintiff and it is other¬ 
wise good the Court will allow, if necessary, the suit 
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C. P. CODE (V OF 1908), 0. 6 . R. 17—Addition of 
Party. 

to be amended so as to make the necessary additions 
with respect to parties under O. 6, R. 17 under O. I, 

K. 10. /.) Nariman v. Municipal Cor¬ 
poration OK BOMBAY. 47 Bom. 809 : 

2j Bom. L. R. 689 ‘ A. I. R 1923 Bom. 305. 

_ 0. 6 . R. 17 — Addition of party-Application to 

brin(' nc7(' plaintiff on record on date lohen suit would 
be barred—Anit uilnicnt cannot be allowed. 

The plaint in a suit cannot be allowed to be amend¬ 
ed so as to bring in a new plaintiff on record when 
such application is made after the lapse of the period 
of limitation prescribed for the suit. {Dcvadoss, J.) 
Venkatasubhar.\m.\n.\ V. PuLiPULLA Reddy. 

A. I. R. 1923 Mad. 917. 


Addition of Relief. 

_0. 6 , R. 17— Addition of relief—Suit brought 

in respect of a portion — Amei.dtnent to alltrw its conver¬ 
sion into one respecting uhole property is not wrong. 

A ( ourt is not wrong in the exercise of its discretion 
in allowing an amendment so as to convert the suit 
brought for a portion, into one in respect of the whole 
property, if tlte amendment serves the purpose of 
avoiding multiplicity of suits. (^Suhrawardy and 
IJuVal // ) Hem CHANDRA V. SrIMANTA CHAT- 
TOPadaya. a. I. R. 1926 Cal. 944. 

_ 0 6 , R. 17 and I, Appx. A. Form. 47 — 

Addition of Relief— Suit for s pea fie performance of an 
agretinent to tell—Amendment alhnving addition of 
prayer for possession — Propriety. 

It is open tf) a C'ourt in a suit for specific perform¬ 
ance of sale also to give a decree for possession and 
tl^erefore a court cannot be said to have exercised its 
discretion wrongly in permitting the amendment of the 
plaint in such a suit and allowing the plff. to add a 
prayer for possession also. i^Coutts-Protter^ C. J. and 
Wallace, /.) CHOCKALINGAM VlLLAl V. PICHAPPA 
CHFTTIAR 22 L. W. 579 ; (1925) M.W.N. 202. 

_*-0. 6 , R. n—Addition of relief- Amendment 

of plaint—Change of date when cause of action a/ose 
and not of cause of action itself. 

Where an amendment sought for is only to change 
the date when cause of action arose and not to change 
the cause of action itself, the amendment ought to be 
allowed. {l/'isvanatha Sasfry, y.) RAMASAMI v. 
VenkaI'ANAKAYANA. (1925) M.W.N. 781. 

-0 6 , R 17— Addition of further relief — 

Amendment not alhnved. 

Where there was a clear omission to add further 
relief of redemptio*ii the plaintiff was not allowed to 
amend the plaint in second appeal, to add that relief 
(^/frishnan and Ramesam, J J (PUPOOTH alias 
KOMANCHERI) RaRCHAN alias RAMANUNNI 
Kurup^'. Vayisravanth Manakal Raman, 

17 L W. 558 :32 M. L. T. 107 : (1923) M. W. N 301 : 

A. I. R 1923 Mad. 553 : 44 M L. J. 515. 

--0. 6 . R. 17- Addition of relief — Suit for 

injunction —Relief for possession necessary Appiiea' 
tion for amendment of plaint, by addition of prayer 
for possetsion — Discretion. 

Where a plaintiff sued for perpetual injunction prob¬ 
ably on the misunderstanding that the slight user of 
the land by the defendant, viz.y tying rattle, feeding 
them and erecting a liouse for himself did not amount 
to po.ssession but only a nuisance which could be 
prevented by an injunction and after the issues were 
framed and before the evidence was led, he applied for 
amendmen' of the plaint by the addition of a prayer 
for possession which the Court refused. that 

having regard to the provisions of O. 6 , R. I7» C. P. 
•Code, the Court should have allowed the amendment 


C. P. CODE (V OF 1908), 0 . 6 , R. 17—Alternative 

Case. 

upon payment of costs by the plaintiff. i^Dolal, y.C.) 
WaRIS ALI V. SyeD abbas ALl. 1 0. W, N. 767*. 

10 0. & A. L. R. 1185 : A. I. R. 1925 Ordh 656] 

- 0 . 6 , E. 17 —Addition of relief—Appellate 

Court—Pozoers of —Bona fide mistake — Effect. 

An amendment is not generally allowed by an appel¬ 
late Court if the plaintiff has elected to go to trial on 
an is. 5 ue whether the frame of the suit is correct not¬ 
withstanding the objection of the defendant that it 
offends S. 42 , Specific Relief Act. But where it is 
framed bona fide believing consequential relief is not 
open to him, the appellate court can allow an amend- 
mert of the plaint. The rule is subject to change and 
that no amendment can be allowed if the plaintiff had 
notice in the trial court of the objection to the frame 
of the suit {A/ullick and Bucknill, J J.') SheIPUJan 
rai -Maharaja Bahadur Kesho Prasad 
Singh. 2 P. 919 : 76 I. C. 347: 6 Pat. L. T. 315 : 

A I. R. 1924 Pat, 310. 

-- 0.6, R. 17— Addition of relief — Amendment 

of plaint — Principles. 

If the claim sought to be introduced is an entirely 
different cause of action and is one that was not heard 
of before limitation expired the amendment ought not 
to be allowed but if it is nothing more than the ori¬ 
ginal claim in another form and is one that the other 
party had already to meet no injustice is caused and 
the amendment ought to be allowed. (Robinson, J.) 

Ma E Gye V. Ma LE Wa. 64 I.C. 29: 13 Bur.L.T. 201. 


Alternative case. 

___0. 6 , B. 17 — Alternative case — Pre-emption 

based on custom or contract. 

A plaintiff basing his suit on a custom of pre¬ 
emption, without even mentioning any contract of 
pre-emption, should|notbe allowed to amend the plaint 
at appellate stage. (Piggott and Walsh, yy.) 

Ram Garib Tiwari v. Shanker Tiwari. 

20 A. L. J. 15 : 65 I. C. 242: 
L.R. 3 A. 636 : A. I. R. 1922 All. 6 . 

_ 0. 6 , R. 17 — Alternative case — Suit on pro' 

missory note insufficiently stamped—Original consider¬ 
ation. 

Where the plaintiff, whose suit based on an insuffi¬ 
ciently stamped hundi was dismissed, applied for leave 
to amend his plaint as he wished to sue on the original 
consideration and the court refused leave, held in 
revision the amendment should have been allowed. 
(/\/ariineait, y.) SUNDAR OaS v. PUBAN SlNGH. 

10 P. W. R 1922 : A. I. R. 1922 Lah. 394 (1). 
_0.6, R. 17 —Alternative case—Plaintiff claim¬ 
ing on basis of custom—Amendment that his title zoas 
luitid even if alleged custom zoas not proved, must he 

nllozved, . , . . , 

Where in his plaint, a plaintiff claimed title on the 

basis of a custom and subsequently applied to amend 
the plaint by raising an alternative plea that his title 
held good even if the alleged custom was not establi¬ 
shed. 

Held, that the application for amendment ought to 
be allowed. (Dalai, J. C. and Ashworth, A. J, C.) 

Ghafoor Khan v. mehdi Hasan Khan. 

12 0. J. 253 : 87 I. C. 336 : A I.R. 1925 Oudh 628. 

_0. 6 , Rr. 16, and 17 — Allernative case—Suit 

for rescission of contract—Amendment asking for 
specific performance in the alternative can be allenoed. 

In an action for rescission of a contract and for re¬ 
turn of earnest money, the plaintiff can be allowed an 
amendment claiming specific performance as an alter¬ 
native relief, arising out of the same facts. The court 
has always the power to strike out matters which tend 
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C.F. CODE (V OF 1908;. 0 6 , R. 17~Alternative 
case. 

to prejudice, embarass or delay the trial, if the oc-a- 

•sion arises daring the trial. Scope and effect of the 

Judicature Act pointed out. i Das and Macpkerson 

JJ .) Chandra Prasad Hira Lal. 

2 Pat. L. R 82 : 5 Pat. L. T. 49 : 75 I. C. 433 : 

^1923^P. H. C. C. 357 : A.I.R. 1924 Pat. 280. 

77-N <^<2se—Bi(dd/tist Latv 

(^Burmese)—Defence raising kittima adoption — Appa- 

thitta adoption Proved - Defence can be amended. 

Where the written statement raises a defence of 
Jiitttma adoption.but the facts establish only appathit- 
ta adoption, the Court can under suitahle circumstan¬ 
ces permit even at the appellate stage the written 
statement to be amended so as to make the defence an 
alternative one of appatkitta adoption, {Lentaigne. 

y.) Maung gyi V . Maung Aung pyo 
2 Rang^661j^85_I. C. 286 : A. I. B. 1925 Kang 178. 

9 * f ‘dite*-native case—Grounds for. 

In a suit for specific performance or in the alterna¬ 
tive for damages, plaintiff can be allowed to amend 
his plaint by giving up his claim for specific perfor¬ 
mance in view of the fact that the property had depre- 
•ciated m value. It is a well recognised rule of law that 
under O. 6 , K. 17 , C. P. Code, the powers of amend- 
ment vtsted in the Court are very wide. {Raymond, 

A . j ^ C .) Eanchose Narse I '. Abdul Hussain 

A.r.R. 1922 Sind 46. 

Appellate Court. 


0. 6 , R. 17 Appellate Court—Amendment of 

plaint. 

A direction by an appeailate Court for amendment 
•of a plaint can be carried out in the Appellate Court. 
xChatterlea and Panton, JJ .') NrIPENDRANATH v. 

Hemanta Kuaiar. 63 I, c. 701 (C). 

17 —Appellate Court—Powers of — 
Amendment of grounds of appeal. 

The court has full discretion under the C. P. Code 
to allow the amendment of pleadings at any stage and 
If the grounds of appeal are not sufficiently clean, there 
IS no reason why an appellate Court should not direct 
a report on all the points raised in the applications 
hied by the parties in the District Judge’s Court 
Smith and Abdul Raoof, /,/.) Mt. Ram PiaRI z/. 
Sultan Baksh 3 332 : 

77 I. C. 207 ; A. I. R 1923 Lah. 115. 

0 . 6, R. XT—~ Appellate Court — Amendment 
can be allcnocd in. 

Where plaintiffs alleged but failed to prove exclu¬ 
sive title to certain fraction of the joint estate and 
where the defendants asserted their exclusive title 
out It was found that they have no such exclusive title 
a decree for joint possession of ioint property can be 
given 29 P. R. 19 , 8 , Dist. The question 
whether a co-sharer occupying a portion of the joint 
land without denying the joint character thereof should 
°f^"owed to retain it until partition in the case of 
abadt land when that land has been reduced to a mini¬ 
mum area barely sufficient for the common purposes 

Of the village was raised but was not decided. The 

highest court of appeal may allow an amendment of 

the plaint. {Skadi Lal, C. J. and Leslie Jones, /.) 

Mauji Ashaq ali V . Ghulam Mahomed. 

_^ ^ , 3 Lah. L. J. 75. 

^ S. 107 (2)— Appellate Court 

Amendment—Leave to amend plaint in appeal. 

« n amend a plaint may be granted by tiie ap¬ 

pelate Court. {Gokaran Idatk, /.) SECRETARY OF 

state fo^r India in Council v. Mahant Har- 
•charan Bass. 3 q. w. n. 45. 

0 . 6, R. 17 — Appellate Court — Amendment 


C. P. CODE (V OF 1908), 0. 6, R 17—Cause of 
action. 

of plaint — Penoer of court —Bona fide mistafe — Obiec- 
tion taken in tnal court — Effect. 

Appellate Court can allow ainend'iient where plff. 
has omitted to seek amendment in the trial court due 
to a bona fide mistaKe. {Mullick and Buckmll, J /.) 

Sheopayan Kai V Maharaja Bahadur Kesho 
Prasad Bingh. 6 P. L. T. 315 : 2 Pat. 919 : 

A.I. R. 1924 Pal. 310. 

-17 —Appellate Court — Amendment. 

An amendment of pleadings can be allowed even at 
the stage of appeal. {Jwala Prasad, A.J.C. and Kul- 
vsant Sa/iay, J.) HarGOBIND RaI v. KeSHWA PRA¬ 
SAD Singh. 1924 P. H. C. C. 297 ; 84 I. c. 386 : 

1925 Pat. 168, 

——0. 6, R. 17— Appellate Court—Amendment in 
appeal—Change of cause of action—Alteration of claim 
from kittima adoption to Appathitta adoption. 

The suit was originally brought by the plff claim¬ 
ing as the kittima adopted son of the deceased and 
was dismissed. On appeal, the plri. applied for amend- 
ment of plaint by the insertion of alternative claim 
based on an Appathitta adoption. The Court refused 
permission to award as the cause of action for each 
was distinct and different. {Robinson, C. J and 
Maung Ba, /.) MaUNG Ba THEIN v. Ma Than 
"’''"NT. 3 Rang. 483. 

Cause of action. 


—0. 6 , R. 17— Cause of action—Amendment of 
pl fintj-Cause of action arising after filing of suit 
should be alloioed to be added, -.ohere there is no change 
of tunsdiction, or undue delay in aPplyiug nor ncca- 
sity for fresh enquiry on other factl ^ 

Events that happened, even after the filing of the 

suit including these that add to the title of the plain¬ 
tiff, may be taken notice of, so that a cause of 
action that arose after the filing of the suit can be in¬ 
cluded by the amendment of a plaint. But the discre 
tion ought not to be exercised when there i.s a change 

of jurisdiction, when there is a great delay in making 

the application, and may not be exercised if a fresh 

enquiry on other facts is necessary. But when’these 

features do not exist, the amendment ought as a gene¬ 
ral rule, to be allowed, to avoid multiplicity of pro¬ 
ceedings. In all such cases, the only question of con 
sequence is one of Court-fees, a matter with which the 
parties are not concerned and the opposite party is not 
deprived of any defence which is open to him. {Ra- 

Rao, JJ.) V. AppaLASURI 

Z’. KaNNAALMA NaYURALU. 49 M. L. J. 479 • 

22 L, W. 287 : (1925) M. W. N. 622 : 

_ a 'D ^ -A. I. R. 1926 Mad. e'. 

.. c r of action—Amendment 

bfallozffd oiction should 

Amendment should be allowed when there is no 
change in the cause of action but only a change in the 
date when the cause of action arose 36 Mad. 378 
Reh upon : 36 All. 370 Expl. {ViszvaLtha Sasfri, 

■^Vl925A X-^NJ^AI'ANARayana. 

(1925) M. W. N. 781 : A. I R. 1926 Mad. 128 (2). 

T' .. , —Cause of action — Limitation. 

To disclose further details of facts which support a 
cause of action already sued upon is not to introduce 
a new relief of a new cause of action in the plaint and 
consequently no prejudice can result to the defendants 
on the point of limitation. {Kinkkede, A.J.C.) SiTA- 
RAM V, NaNDRAM. Yg J Q 234 

_A ft T» ^ ^ Nag. 9; 

O. b. R. n—Cause of action^Change of date. 

A change in the date corresponding to the verna- 
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C. P. CODE OF 1908). 0. 6 . K. 17—Declaratory j 
sn t 

culai d.ite which still remains the same is not the in- 
trfxhiction «>f a new cause of action- (if azir Hasan, 
J.C anU h'nuiall. A. J . C.) HaNS MahADU k SlNGH 
M l . SaKAHHAI KUAR. 11 D. L. J, 297 : 

81 I. C 484 : A. I. R. 1924 Ovdh 386. 

Declaratory sw.t. 

Q 6 . R. Yi—Dcclafoiory suit—Amendment of 


pl^,„t — Stcnfif Keiicf A.t, S..\ 2 - f^fo-i-iso 

The plft. appealed : Held (o') that declaration suit 
that a certain decree being based on fraud shall not 
affect the plff.’s lights and for any other relief which 
the Covirt might deem fit to grant, was one for declara¬ 
tion onlv. 2 o'Hoin. .30 ^'al. 78 S, Kef. ; (b> that 

a suit for n mere <leclaration was not competent in this 
cave nnle-s followed up by a pr.nyev for consequential 
relief l)y injunction <.r otherwise. 38 Mad. 022 and 29 
I li. Kef ; (c) that the (Jourt ought to have allow¬ 
ed t Iv- pi tl. an opportunity to amend his plaint so as 
to include the necessary prayer for consequential re 
lief by injunction or otherwise ; and (</) that the mere 
prayer fo‘- general relief is not necessarily a prayer for 
consequential relief so as to make the suit out of the 
class of suits for a declaration only. (ShadtlaL C. J. 

/.) HUA ...TTA .. I AnHA MAI. 

Description. 

__Q e. R 17 — /)escription-~Amendment of 

plaint —Clerical error^H'roug description of snort- 
gaged property in plaint—Amendsnent if alters catise 
of action- Application for amendsnent in appeal allo 7 v(d. 

Amendments of clerical mistakes are allowed even 
in second appeals The mortgage in suit was filed 
along with the plaint and showed quite clearly what 
the property really mortgaged was. //<'/«'under such 
circumstances the amendment prayed for should be 
allowed. The amendment would in no way alter the 
cause of action of the plaintiff. (Ry-'es and Gokul 
Hra^ad,yj.) 13 HAGIRATHI SHUKUL CHANDRA 

HaKIHAK PATAK. 20 A. L. ' 

A I. R. 1922 All. 81. 

__0. 6. R. VI — Description- Suit against Rail- 

way—7 ttie of defendant as agent sought to be 
altered to * Raihvay administration'^—Plaint as a 


C. R, CODE (V OF 1908), 0 . 6 . R. 17—Discretion. 

ing the Court, an opportunity should be given on ap¬ 
plication being made to amend the plaint. (.Harrisott 
y.) Mt uuhga Devi v. Gur Narain. *■ 

A.I. R. 1924 Lah. 157 , 

Discretion. 

-—0. 6 , R. 17— Discretion—Suit in forma. 

pauperis —Costs of application—Order for payment of. 


An order directing a plaintiff to pay in cash the 
Sts of an amendment of the plaint, after he has 
^ und to be a pauper is improper. Shah, A C.J 
■ump, y.) AMBaJI BaLWANT RaO v\ 

.\NG Kao. 24 Bom. L. R, 924 : 69 I- C. 207 *: 

47 £. 104 : A. I. R. 1922 Bom. 385 ( 7 )* 
-0. 6 , R. 17— Discretiosi—Question in con. 


costs 
been fou 
and Ci 

Hammang Kao. 


ivhile indicating that suit loas agai st Railway 
administration—Amendment should he alhnoed. 

Where the title of defendant in a suit against a 
railway company was sought to be altered from^the 
agent, East Indian Kailway, Calcutta, into “ East 
Indian Railway Administration”, through the Agent, 
Calcutta, after the expiration of the period of 
limitation for bringing a suit against the Railway, 
and the reading of the plaint as a w hole clearly show* 
ed that the plaintiff’s claim was against the Kaihvay 1 
Administration as a Company and not against the j 
Agent personally. Held \ that the amendment should 
be allowed as the case was only one of misdescription 
of party. A L K 1923 Bom. 452 Foil. A. 1. R. 1925 
Pat 37 Dist. (Scott Smith and Martineau, JJ ) 

Nanak chand Mukandi Lalzi. East Indian 
Railway. 6 Lah 2^ 2 ; 

A. I. R. 1925 Lah 441. 

_0. 6 , R. Vt— Description — Majority of the 

plaintiff discovered on defendants objection — Amend- 
mesit should be allowed—-C, P . Code, O. 32 * R> 2 \b) 

Where the fact of plaintiff’s minority is ascertained 
upon objection by the defendant and an enquiry by 
the Court, and it is held that the plaintiff had no 
knowledge of his minority and no intention of deceiv- 


— - T w 

triversy" generally refers to question in cositrefOersy- 
when defendant puts in his written statement. 

However the necessity, to amend, may have arisen^ 
leave to amend should always be granted and at any 
stage in the proceedings in order to allow the real 
question at issue between the parties to be rais. 
ed on the pleadings unless the party applying for leave 
has acted in bad faith or the amendment will cause 
some injury to the opposite paity lor which be cannot 
be fully compensated by costs or otherwise. A High 
Court Vakil like anyone else may make a mistake or 
omission in his pleadings, and, if he has really done 
so, he is as much entitled as any one else to put the 
matter right by amendment in order that the real 
question in controversy between him and his opponent 
may be decided. So far from being slow to grant 
leave to amend pleadings or from pinning the parties to 
the strict letter of their pleadings, it is the duty of the 
Court to assist parties in bringing out clearly the real 
questions in issue betw een them. The questions in con- 
tro' ersy between the parties which have to be brought 
out clearly and decided are, save in exceptional cases, 
th e questions in controversy w hen the parlies join 
issue that is, when the defendant puls in his written 
statement. They do not include new questions which 
the defendant neither wished nor intended then to 
dispute, but which, at a later stage, in the proceed¬ 
ings, either because he has changed his mind or be¬ 
cause something has happened after he filed his writ¬ 
ten statement, he thinks it profitable to dispute. A 
defendant who has deliberately and under no mistake 
or misapprehension admitted a nraterial fact in his 
written statement cannot be allowed at a later stage in 
the proc* edirgs to change his front and make a new 
case for himself by denying that fact. {Ramesam and 
ReillY> J SUBRAMANIA v. HITCHCOCK. 

22 L. W. 26 : A. I. R- 1926 Had. 9fi0. 

— -0. 6 . R- 17— Discretion—Afuendnient when 

alli wed. 

Under O. 6 . K. 17 an amendment cart be allowed at 
any stage of the suit and the question is one for the 
discretion of the court, {^Prideauxx A. /. C.) AnwaR 
Khan z'. Jakdb Khan. 791. C.911: 

A. I. R. 1926 Nag. 62. 

- 0.6, R. VI - Discretion — Character of suit 

changed. 

An amendment altering the character of the suit 
entirely, was under section 53 of the Old Code, ex¬ 
pressly forbidden. But section I3S» rule 17 of 
order 6 of the present Code make no express restric¬ 
tion on the discretion of the Court provided it is judi¬ 
cially exercised. (^HalUfax, A. J.CS) SHEONARAIN 
z;. Ram PRASAD. 741. C. 817 : A.I.R. 1923 Hag. 241. 

-0. 6 . R. ll—Diseretiim Clerical error— 

Vakalatnama not bearing pleader's name but signature 
—Amendment at the time of judgment. 
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C. P. CODE (V OF 1908), 0. 6 . R, 17-Discretioii, 

Where a vakalatnama did not contain a name of 
the pleader after the word Mr. in the printed form, 
but there was the pleader’s signature on it. Heh/, it 

was a formal defect and the Court should allow it to 

be amended even after the case is closed. No com¬ 
prehensive formula can be framed to define precisely 
the power a Court to allow amendment but this 
much may be laid down as the cardinal rule that 
the allowance of amendments must in every stage 
of the case rest with the discretion of the court- If a 
limit to amendments may be laid down it is this : 
that they rnust not be allowed to prejudice the 
substantial rights of the party in favour of whose 
opponent, the amendment is allowed, but observing 
due caution in that regard, the time and extent of 
each amendment are in the judicial discretion on the 
COMXX.. i Hallif ax, A. J. C.') Ma HARaSHTRAYA 
JNAN KESH V. BiJJULAI, 19 If, r 36 . 

6 N. L. J. 100 : 71 I. C. 436 : 

A. I. R. 1923 Nag. 182. 

~ I^iscrction — Court's discretion is 

wide. 

The discretion of a Court under O. 6 , R. 17 , is very 
wide. (Z/.r/f?/, J, CC) KaGHuraJ Singh v . MaJID- 
UN-NISSA. ^ ^ A. I. E. 1925 Ovdh 692. 

17 I^iscretion — All amendments 
necessary for determining real questions in controversy 
should b€ allcnued. ^ 

The provisions of O. 6 , R. 17 , relating to amend¬ 
ment give a large discretion to the Court. The real 

question in controversy between the parties was 
whether the plaintiff had lost his possession in such a 
W’ay that he could not oust the tiespasser viz the 
defendant. Originally the plaintiff prayed for per¬ 
petual injunction against the defendant restraining 
him from^ using the plaintiff’s land. Subsequently 
after the issues were framed plaintiff applied to amend 
his plaint by adding a prayer in the alternative for 
possession. The grounds of the claim were not chang- 
ed. Held, thac the amendment should be allow’ed 
KDalal J. C.) WaRIS ALI v . ABBAS ALI, 

A. I. R. 1925 Oudh 555. 
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- ■ 0. 6 , R. 17— Discretion—Ends of justice. 

In a suit for possession of property by a husband 
irom his wife on the ground of adultery, oral applica¬ 
tion was made to amend the plaint to add a prayer for 
divorce. Permission to amend was refused bv the trial 
Court on the ground that the plaintiff chose th s form 
of suit deliberately, for the purpose of giving his wife 
as much annoyance as possible without at the same 

time giving her the satisfaction of being released from 
the marriage tie. Held the case was pre-eminently one 
in which an amendment of the plaint should have 
been allowed in order that justice might be done. 

uch amendment should be allowed even in second 
appeal. {Carr, y.) MaUNG PO ITaN v . Ma So Yi. 

2 Bur. L. J. 65 : 75 I. C 6 : 

A. I. R. 1923 Bang. 160. 

Inconsistent claims and pleas. 

0. 6 i R, Inconsistent claims—Legal re- 
^esentative of deceased plaintiff cannot plead what the 
latter could not have Pleaded. 

In a suit for redemption of a mortgage, the mort- 
gagor being the owner of an impartible estate the 
plaintiff died and his legal representative sought to 
amend the plaint, by including a cause of action for a 
declaration that the mortgage was not binding on him 
the successor to the estate. Held, that the amend- 
inent could not be allowed. It is not open to the 
legal representative of a deceased plaintiff, to seek to 

D.—voL. r—69 


c. P. CODE (V OF 1908), 0. 6 , R. 17—Fate stage. 

include in the plaint by way of an amendment, a claim 
or relief, which the original plaintiff himself could not 
have asked for- The proper course for the legal 
i^presentativ e is to file a separate suit for such a relief. 
The wide powers of amendment given under the Code 
of 1908 are always subject to the rule that by means 
of an amendment the subject matter of the suit cannot 
be cnanged, or one distinct ana inconsistent cause of 

action cannot be substituted for another, (1921) M. 

. N 396 , Ret. {Kumaraswami Sastri, y.) Ina- 

'^'enkatalingama 

rsA\ AMM Bahadur Varu- (1922) m W N 42- 

15 L. W. 72 • 30 M. I. T. 204 ; 68 I. C. 70 S : 
A. I. R, 1922 Mad. 49 : 42 M. L. J. 43. 

Fate stage. 

~ Late stage—Claim for mortgage 

fZ7h for Personal deenZfut 

forth at the hearing of appeal to Privy Council^ 

Where the plaintiff first claimed only a morteaPe 
decree and his claim was decreed by the trial C^u^rt 
but dismissed by the High Court and if was only when 
the appeal was being heard before the Privy Council 

decree Held that no such decree could be made 

was fn fh'• although it 

was in their Lordships discretion to allow an amend¬ 
ment at that last stage they did not think that this 
was a casein which that discretion should brexer^ 
cised. (.'Jlr Ameer Ah.) GaJaDHar MaHTON v 

ambika Prasad Tiwari. 41 c l t 4?n * 

27 B L. E. 863 • 87 1. C. 292 : L E. 6 P c 126 
(1925) M. W. N. £32 : 22 L. W 306 47 AU 469 . 

u. D, R. 17 —Late stage 

♦k defts. based their defence on a definite olea 

that they were holding under a completed sale andit 
was that plea that was put in issue and had been deci¬ 
ded against them. They cannot be allowed to olead 

seir’ TtVf agreement to 

sell. It has been repeatedly pointed out that Plead- 

mgs must be sirictly construed, and partiermuirbe 

restricted to what they allege in their plaint or inTheir 
J .) RALU z/. RaSILU. 75 (j. 740 : 

- 0 . 6 , E. 17-A.re s>af: 

When there is an amendment at a very late stape it 
s lould not be allowed. (Sroadivay and Wiiberforce 
^)__Sankabizc JODHA. SLah.L. j:437: 

.S A ^tage—CAange ofcasc~Im- 

cn appeal. 

W hen a suit for redemption of a mortgage was ready 
for judgment the piff. presented an application statW 

‘ ignorance of real ?actf 

an^rt asked the Court to allow him to amend his plaint 

by the Court at this late stage' 

In the amended plaint the pIff. alleged that the morP 

pge deed was unlawful and was executed without 

to eef - *>0 entitled 

to get possession of the mortgaged property without 

anything to the mortgagee. Held, that by the 

amendment the nature of the suit was altogether Mter- 

ed and such amendment ought not to have been 

RcoZf {Broadway and Abdul 

Bcoof, yy.) Tohlu MaL r. BuTA. 67 I. c. 132 ; 

r \ 7* ^ J* 184* 

A ^ ^ ^ J " Siag^^-Ameftdment of plaint 

An amendment should be allowed at howev^a iTte 

oth^er injnstrce%"Jrh: 

other side and if the other side can be compensated 
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C. P. CODE (V OF 1908). 0. 6 , B. 17—Late stage. 

b> costs, there is no injustice. Lal^ C. J. and 

n'ilUrforce, /.) DEVI DaYAL v. WaZIK CHAND. 

61 I. C. 328 : 3 TJ.P.L.E. (Lah.) 44. 

— —0. 6, R. 17— Lati stage — Second Appeal — Con- 

X’ersiott of suit into a representative one was disallowed . 

Amendment of plaint at the stage of second appeal, 
so as to convert a suit for maintenance of certain mem¬ 
bers alone of a tavazhi, into a suit on behalf of the 
whole tavazhi, was not allowed. {Devadoss, y.) K. 

P. P. MaYANKUTTI V. K. P. P. Kathiri. 

21 L. W. 224 ; 86 I. C. 747 : A. I. R. 1923 Mad. 441. 

-0. 6 . R. n^Late stage^Amefulment ordered 

after conclusion of trial is not necessary. 

In a suit for a declaration that a decree obtained 
against a minor was not binding on him on account of 
the gross-negligence of the guardian ad litem in the 
conduct of the prior suit, the plaint did not allege and 
the deft., did not ask for, particular of the alleged 
negligence. The parties, however, went to trial and it 
was found on the evidence that negligence had been 
established Subsequently tlie court ordered an amend¬ 
ment of the plaint. Held that the case having been 
tried out and a finding of negligence arrived at. no 
amendment was necessary. rishnan and l^enkata- 
subha Rao, //.) VEERAPPAN v. MENNAPPAN. 

31 M L. T 44^ : 70 I. C. 33) : 

A. I. R. 1923 Mad. 2.45. 

-0. 6. R. 17—/. 7te stage—Mere delay is no 

ground for refusing amendment. 

Mere delay is no ground for refusing amendment of 
plaint. The Court should consider the grounds of the 
application and deal with them in a judicial manner. 
Loss to the defendant due to delay in amendment can 
well be compensated by an order for costs in his 
favour. iWazir Hasan, J.C.^ MT. EJaZ RaSUL 
Khan v. Murarac Husain. 27 0. C. 231 ; 

11 0. L. J. 613 : 79 I. C. 1033 : 

A. I. R, 192) Oudh 291. 

-0.6, R. 17— Late stage^Opportnnity already 

given^Preiudice to defendant. 

Where in the written statemen^ the defts. raised a 
plea that the suit was badly framed inasmuch as pos¬ 
session had not been asked for and an issue was raised 
on this contention of the defts. but yet the plff. never 
thought of applying for the necessary amendment of 
the plaint and the trial Jndge allowed the plff. an 
opportunity of amending plaint and yet the plff. refu¬ 
sed to amend, and it was only after the whole case was 
concluded and the plff. probably had suspicions as to 
the bent of the Judg’s mind for amendment. Held the 
Court below acted quite rightly in refusing the amend¬ 
ment. qS.L R. 174:26 C. 845 , Foil. Where an 
order for amendment would operate prejudicially to 
the defts. so far as their evidence of possession is con¬ 
cerned, the Court will refuse to allow amendment of 
plaint. {/Cin:aid, J. C. and Raymond, A. J. C 
MaNOHERDAS 7). RaMDAS. 73 I. C. 549 : 

A. I. a. 1923 S.ndh 17. 

Limitation. 

——-0. 6 , R. 17— Limitation — Amendment of 

plaint. 

A Court can allow a plaint to be amended, even 
though at the time of the amendment a new sail on 
the same cause of action would not be allowed. 
\Mookeriee and Rankin, //.) SaTCHIDAN ANDA 
DUTT V. Mritya Nath Mitter. 

27 C. W. N. 1007 : 50 Cal. 878 : 79 I. C. 287 : 

A. I. R. 1924 Cal. 517. 
I . — — 0. 6 , B. 17— Limitation^Correction of des¬ 
cription of parties. 


C. P. CODE CV OF 1908), 0. 6, B. 17—Mistake. 

Where no substitution or addition of a new plaintiff 
was made by an amendment but only the description 
of the plaintiff was corrected, there is no question of 
limitation that arises. {/Cotwal, A. J. C.) BakaRam 
V. HiraLAL. 71 I. C. 39 : A. I.B. 1928 Nag. 96. 

-0. 6, B. 17— Limitation. 

Amendment of plea should not be allowed if on tfie 
date when it is asked for, a fresh suit on the amended 
allegations would be barred by limitation. {.Lentaigne 
and Carr, J J f) HIRJEE DEORAJ & CO. » Maung 
Nyun Shein. 2 Bang. 414 : 84 I. C 395 . 

A. I. B. 1925 Bang. 49. 

Mistake. 

. ——0. 6, K. 17— Mistake—Suit instituted in 

name of 'wrong person by bona fide mistake—Real 
plaintiff's ft itms substituted subsequently—-Letter enti¬ 
tled to be treated as plaintiffs from start, subfect to 
questions of limitation. 

Where owing to a bona fide mistake a suit was insti¬ 
tuted in name of some persons who were not the real 
plffs. and the matter in dispute was referred to arbitra¬ 
tion by order of Court and subsequently the plaint was 
amended by the substitution of the names of the real 
plffs. Held, that after the date of amendment of 
plaint the persons whose names were substituted as 
plaintiffs,were.subject to the question of limitation, to 
be treated as if they had been described as plaintiffs 
in the suit from the very start, and that they were en¬ 
titled to take advantage of and proceed under the 
order of reference to arbitration made previous to the 
amendment of the plaint, and that the said arbitration 
proceedings were rightly continued after the order for 
amendment of plaint had been pa.ssed. (C. C. Ghose, 

/ ) Hogarth Shipping Co. Ltd. v. Mitsui Bus- 
SAN, Ltd. 41 C.L.J. 611 t 88 I. C. 1029: 

A. I. B 1925 Cal. 922. 

-- 0.6, B- 17 — Mistake—Amendment of plaint 

should he allowed in ease ofhon^ fide mistake by plain- 

tiff. 

Amendment of plaint should be allowed in case of 
bona fide mistake by plaintiff. Where the plaintiff was 
not the original creditor and made a bona fide mistake 
in the plaint which was found out on inspection taken 
by defendants : Held, the plaintiff should be allowed 
to amend his plaint by inserting the facts disclosed by 
the inspection. {^Kinkhede, A. J. C.') - SiTARAM v, 
NaNDRaM. 78 I. C 234 : A. I. B. 1925 Nag. 0. 

— ——0.6, B. n ^Mistake )/bona whether 
deliberate or not. Justifies permission to amend. 

Amendments of pleadings should be allowed in suit¬ 
able cases in order to overcome the effects of bona fide 
mistakes whether the assertions or omissions caused 
by such mistakes were deliberately made or not. {^Len- 
taigne, /.) K. E. A. K. A. SaHIB AND CO v. K, M. 
ADAMSa. 2 Banff. 66 : 811. C 465: 

A. I. B. 1924 Bang. 249. 

. ■— 0 . 6, E. VI-—Mistake — Amendment — fVken 
allowed —Claim barred by limitation^Change in des¬ 
cription of defendant. 

In allowing amendments under O. 6, K. 17 courts 
have to see that the case tried is consistent with the 
case as originally laid and the equities and grounds of 
relief originally pleaded and alleged are not departed 
from. Nor should fresh claims barred by limitation 
be allowed to be set up. Where however in a partner¬ 
ship action a bona fide mistake crept in, in describing 
the defendant and the latter knew of it, the court 
should allow the amendment to bring out the true 
state of things. {^fCincaid, J, C. and Aston, A. J^C.) 
UIPCHAND boWLAT RAM V . PARMANAND CHIMAN- 

! 
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C. P. CODECVOF 1908), 0. 6 R. 17-Nati^re of 
suit. 

A. I. R. 1924 Sind 144. 
Nature of suit. 


DAS. 


-0. 6, R Vi^Naturc of suit^Suit on aiiega- 
t,on0r ten.,.,cy fatl.ng-Plainliff ,oas not aliazoed to 

The plaintiffs brought a suit on the footing that the 
defendants were their tenants. The defendants plead¬ 
ed that they were not tenants under plaintiffs. The 
defendants proved their case. The third party whose 
title was set up by the defendants n as not a party to 
the case. That party was in possession. Held, that 
It was not open to the plaintiffs to shift their ground 

that the plamtirfs shoulo not be allowed to amend or 
implead the said third party. is.daiman a„d Muker- 
JJ,) Shib Ram V, Faqika. 

L. R. 6 A. (Civ.) 348 : 89 I. C. 103 ■ 

_T> n-, ^925 All. 705. 

/V ;■ ^^iit~~Allesations in 

playd deter,mne ,,at,,re ol s,„t—Su,t brought uuder 
one section -Defendant— Obiecting—O/rer to ame,-d 

section should be allowed. 

The nature of the suit is indicated by the allegations 
made in the plaint and not by quoting a section which 

S brought under 

105 of Agra Tenancy Act. but on the objection bv 

defendant the plaintiff offered to amend the plaint so 

as to be one under R 164 and the Court disallowed 

the same. Held, that the amendment ought to have 

been allowed. iMukerii and Dalai, JJ ChaNDER 
Sen V. mohur Singh. 85 r c. 7oo 

_A A p -]•7 A/ All, 538. 

O. 6, R. 17 —Nature of suit. 

Amendment of plaint is not allowed if it alters the 
nature of the suit. {Chatter/ee and Newbould JJ ) 
GNANENDRANATH V PORESH NaTH. 

35 C. L. J. 25 : 65 I C 39 ; 26 C W N 73 ■ 

_^ R p ^^22 Cal. 255 ; 

U. t>. R VI—Nature of suit—-Amendment of 
plaint must be allowed when it merely amplifies and 
does not vary the original cause of action 

Amendments which only amplify and develop the 
original cause of action and do not vary it can be 
allowed Where the suit wa^ to set aside a sale and 
where the plaintiff alleged that the defendants Taking 
advantage of his youth had defrauded him and 
k'® P aintiff afterwards applied to amend the 
plaint by adding that on the date of the sale he was a 
minor. Held that the amendment must be allowed as 
it was not such a variation of the original cause of 
action as would preclude permission to amend under 
G. 6 R. 17 ,922 Mad. 49 Foil. 1932 P. C. 249 Dist. 
Uachson, y.) SOMASUNDARA BHATTAR z/. MUTHU 
THEVAR 80 I. C. 278 : A. I. R. 1925 Mad. 188. 

0 6 , R. 17— Nature of suit — Pure redemption 
cult cannot be tunudinto e/ectment suit but redemption 

mortgage is a suit for possession. 

Where plaintiffs sued for redemption, which could 
not be granted as the mortgage deed was unregistered 

and could not be admissible to prove the terms, but 

which was admissible to prove the nature of possession, 
leid, that plaintiffs could have applied for amendment 
o convert the suit into one to recover possession as 
ownere but they cannot be allowed to so amend in 
appeal. (^Pamesam, J.') N. Appamma z/. S, Chinna 
VEADU. 203 • 

•»Q M.W.N. 825 ; 19 L.W. 37 : 33 M L.T 146 ; 

510 : A. I. R. 192i Mad. 292 ; 45 M. I. J. 667. 

11^ —Nature of suit—Claim under 
€ ft cannot be changed into one under inheritance. 


rr 
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C. P. CODE (V OF 1908), 0, 6 , R. 17-New Plea or 
case. 

Plaintiff would not be entitled in the same suit to 
recover possession of any part of the house as being 

nis share where his original case was (hat the whole 

house had been his transferor's property under a gift 

from the transferor’s father and this case has been 

fc^nd to be false. It is impossible to allow the plain¬ 
tiff to change his case altogether from the case made 
in the plaint and depend on the case of the defendants 
lor relief. {Adami, J.) DaLPHEROO MIAN v. Ban- 
Gali Mali. 4 P.L. T. 397 : A. I. R. 1923 Pat. 481. 

New plea or case. 

7 ?* — N070 ease—Change oi' cause of 

action and sub/eci-maiter. 

A Court, though it has full power of amendment of 
pleadings, cannot allow one distinct cause of action to 
be substituted for another, nor to change the subject- 

matter of the suit nor to permit a new case to be made. 
{Cord Buckmaster.') Ma SHWE Mya z/. MaUNG MO 
HnaUNG. 48 Cal. 832 : (1921) M. W. N.396 • 

48 I. A. 214 : 4 U. B. R. 30 : 30 M. L. T. 28 • 

24 Bom. L. R. 682 : 63 I. C. 914 : 

A. 1. R. 1922 P. 0. 249 (P C ) 

77“-0- 6, R. 17 and 0. 23. R. 1—Hew casei' 

Nature of suit and plaintiffs' title changed durin 
suit amendment or withdrawal not necessary. 

Plaintiffs sued the defendants on the basis of a cer- 

Is voi‘H?n r by the defendants 

as void in law. The suit was dismissed but during the 

DiTintiff plaintiffs’ transfeior died^and 

p ainiiff:, being his heirs put forth a new plea that they 
claimed not as transferees but as heirs. Held that fn 

thev plaintiffs should succeed even though 

they have not asked for amendment or withdrawal 

ont" the nature of suit har undet 

Kai z;. Ram Charitter Rai. ^ \ R. 5 I 2!° 

_ Q l: ^923 All. 660 (Rev.) 

eJuol'bf-Jll^ed'’^ ^ase-Subslllulloii of ueio 

A plaintiff cannot by amendment be allowed to sub¬ 
stitute one plaint for another. 

Where the plaintiff has sued as principal on a con- 

fendants for the import of certain goods on cd.f. terms 

defend¬ 
ants as their agent who has, on receipt of the shin- 

ping documents, cleared and delivered the goods fo 

them as his principals. Ol/acleod, C. /. and cZmp 

dassingh^"'*''^ Madhoram z/. Gulabsingh Guru 

DASblNGH. 27 Bom. L. R. 277 : 87 I. C. 481 - 

— 0 . 6. K. n-rV.. eos^liZuZifT,,^/, 

‘a7lZfr‘^ 7ai7T7e 

Amendment of plaint which would have the effect 

come tTmeT® be- 

barred should not be permitted. (Pa^re / \ 

Mci.eod AND Company zf Ivan Jones & Co /' 

o ft T? /J ^ Cab 189. 

u b, B. 17— case-~-PlaiHt~Amendment 


in second appeal. 

was pSt for;°ard‘:T to w" n?t'?ramed 

seco„:,~CnTrrdrJ^^^^^^^^ ‘"f 

aeon was refused. ^MoH Sugar, /.) "^Kirpa t Mt! 
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C. P. CODE (V OF 1908^, 0. 6 , R. 17-New Plea or 
case. 

CHIN'i l. 7' I. c. 518 : A. 1. R. 1923 Lali. 530. 

-0. 6 . R. n—iVi'w pUii — Plcidings — Partitioti 

by mctiS .itid b~>ttiids—Pound against Division m 
status. 

Where in a suit by a creditoi against a Hindu father 
and his .sons for recovery of a debt contracted by the 
father, the sons set up a division by metes and bounds 
which was found against, they could not on second 
appeal alter their plea into a division in status nieiely 
and escape liability on that footing, ij^'enkatasubha 
Kao. /.) NIDADAVOLU ACHYUTAM v. VEERINA 

SURAYYA. (1924) M. W. N. 485 : 79 I. C. 902 : 

A. I. E. 1924 Mad. 845. 

- -0. 6 , E. 17 —N<ra} case—IVhen net to he alUno- 

ed. 

An amendment ought not to be allowed where the 
cause of action is materially changed and a party is 
prevented from setting up a plea of limitation. (^Napier 
and Odgers. JJ ') SREEDHARAM VaMA RaJaH ?/. 
NaRAYANA. (1921) M. W N. 639 : 

71 I. C. 270 : rl M.L.J. 625. 

-—0. 6 , E. 17— plca—Amendment of piaint 

should be allowed so as to include a ntro plea, where, 
even had the plea been raised earlier, defendant could 
not have disproved it. 

Where a plaintiff has not raised a plea in the plaint 
but raises the plea at the trial he should be allowed to 
amend his plaint, if even had the plea been raised in 
the plaint as originally presented, the defendant, ac¬ 
cording to his own pleading, could not have disproved 
the plea. (^Kennedy J. C. and RuPchand Bilaratn. 
A. /. C.) BHAWANJI NaHSI V. ASSAN PITAMBAR* 
DAS. 86 I. C. 357 ; A. I. R. 1925 Sind 241. 

Partition. 

-—0. 6 , E. VI—Partiiioji—Partible property 

other than that inchided in the platnt can be partitioned. 

Property proved to be partible though not included 
in the plaint can be decreed to be partitioned without 
formal amendment. 29 M. 165 Appr. \Ayling 
and Odgers, //.) RAMASWAMI CHETTY V. PaLANI 
APPA CHETTY. 18 L.W 656 : (1923) M.W.N. 841 . 

76 I. C. 798 : A. I. E. 1924 Mad. 364. 

Power of Court. 

0. 6 , R. Vl—P(rwer of Court- Pre-emption 


suit—One plaintiff not entitled—Suit dismissed 
Appeal—Unentitled plaintiff's name cannot be removed. 

The Court is not entitled to resort to any powers of 
amendment which it has under the Code of Civil Pro¬ 
cedure in order to allow' an amendment in a case of 
pre-emption suit where the plaintiff, whose suit has 
been dismissed on the ground of his violation of the 
law of pre-emption by associating with himself in the 
suit a person not entitled to pre-emption, seeks at the 
appellate stage to cure the defect by striking out the 
name of the other plaintiff. {Lindsay and Kanhatya 

Lai. J /.) Umar Daraz v. Sri Ram Das. 

47 All. 450 ; 23 A. L. J. 198 : 87 I. C. 55 

A. I. E. 1926 All. 355. 

„ —0, 6 . R. Vi~Power of Court—Amendment by 

original Cotirt cannot be alleaved after decree. 

After a decree has been passed, the original Couit 
cannot allow amendment of plaint. The proper course 
open to the plaintiffs is to apply, if possible, in view of 
O. 47 for review. The case is different where amend¬ 
ment is allowed by an appellate Court. 24 A. 456 Dist. 
{^Fawcett. /.) KISHEN PRASAD & CO.. LTD. v. 
FULLUMAL HIRALAL, 

26 Bom. L. R. 888 : A. I. R. 1924 Bom. 166. 

__0. 6 , E. 17— Penver of Court—AmettdmetU of 

plainly when permissible. 


C. P CODE (V OF 1908), 0. 6, B. 17—Power ot 
Court. 

Courts will not allow’ amendment of pleadings except 
( I ) where there is bona tides on the part of the appli¬ 
cant ; ( 2 ) where the amendment does not cause such 
prejudice to the other party as cannot be compensated 
by costs ; ( 3 ) where it does not convert a suit of one 
character to a suit of another character. {Chatterjea 
and Nc7ohould. JJ.) (iYANSUDRA v. PaRESH NaTH. 

26 C. W. N. 73 : 38 C L. J. 25 • 

65 I. C. 39 : A. I. R. 1922 Cal 266. 

-0. 6 , R. 17— Po7oer of Court — Court's Power 

to amend plaint. 

A Court can allow amendment of a plaint to do that 
substantial justice for which alone it exists. {Mooker- 
tec and Buckland. //.) SATIS v. KaLIDASI. 

34 C. L. J. 629 :26 C. W. N. 177 • 

68 I. C. 577 : A. I. E. 1922 Cal. 203. 

-0. 6 , E. 17— Power of Court—Duty of Courts 

to alltnu all amendnunts—Application before framing 
of issues. 

A Court should always grant leave to amend unless 
it is satisfied that the party applying was aedng mala 
fide or that by his blunder he had done some injury 
to his opponent which couUl not be compensated for 
by costs or otherwise. However negligent ot careless 
may have been the omission, the amendment should 
be allowed if it could be made without injustice to the 
Other side. {Seott-Smiih, /.) JHARIA COALCOMPANY 

Diwan Chand &C 0 . 67 I. C. 335 (Lah.) 

__^0. 6 , R. 17— Pozver of Court—Amendment not 

changing nature of stn't should be allcaved. 

Where an amendment does not change the nature 
of the suit, it should be allowed. Powers of amend¬ 
ment should always be liberally exercised. 1922 249 (P. 
C.) Foil. {Krishnan. /.) SaTYANARAYANA VaRA. 
Prasada Rao 7!. Sankarahanapalli Venkata 
TIRUMALA. 88 I. C. 65 : 

22 L W. Z 18 : k. I. R. 1925 Mad. 794 : 48 M.L.J. 489. 

-0. 6 , R. 17 —Power of Court —Ex parte order 

_ Party duly summoned but not appearing —Ex parte 

order of amendment of plaint passed—Party not entitl¬ 
ed to impeach the order. 

A party isnol entitled to impeach an order of amend¬ 
ment of plaint passed ex parte against him if he after 
being duly summoned does not appear as he is not en 
titled to a fresh notice during the pendency of the suit. 
{Prideaux. A./.C.) BANOOBI v. YaKUBKHAN. 

80 I. C. 376 ; A.I.R. 1925 Nag. 108 (2). 
— O. 6 , R. 17 and 0. 23, R. Penver of Court 

_ Order refusing to allow amendment on the ground 

that it will start a trial de novo but allowing with- 


dra 7 val with permission to bring fresh suit is illegal. 

Where the lower Court refused to permit theamend- 
ment for the reason that the suit would have to be 
tried if the amendment were allowed, but ac¬ 

cepted the application for withdrawal of the suit with 
permission to the plaintiff to institute a fresh suit. 
Held, that it would entail a greater waste of public 
time if the second suit w’ere brought, and that the 
order permitting the withdrawal with liberty to sue 
again is illegal, and must be set aside and that the ap¬ 
plication for amendment must be allowed. 192 S Oudh 
201 Foil. {iVazir Hasan, A. J, C.) BULAQIDaSv. 
Jugal KISHORE. a. I. R. 1926 Ondh718. 

-0. 6, R. 17— Penver of Couri^Amendment 

of plaint should be freely alleged. 

In proper cases the Courts should freely allow amend¬ 
ments of plaints so as to ensure that justice is done to* 
the parties and the time and the money of the parties- 
are hot wasted. {JCennedy, J, C, and Desentta. A, J* 
C.) Municipality of Tando Adam v. Khair 
Mahomed. A. I. B. 1936 Bind 260. 
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<7. P. CODE (V OF 1908), 0. 6 , R. 17—Power of Covrt. 

6 , R. Power of Court—All amend- 

ments necessary to decide points in controversy should 
be allowed. 

All such aniendnients should be allowed as may be 
necessary for determining the questions in controversy 
between the parties. {Raymond. A. J. C.) YuSIF 

Mahomed v. Abubacker Ibrahjm. 

78 I. C. 817 : A I. R. 1925 Sind 26. 

Prejudice to Defendant. 

0, 6 , R. 17— Prc/n f/ce to de.^endant — A*n-nd‘ 
snent eannot be allowed where a right legally accrntd 
to defendant will thereby be taken a~vay. 

The power of the Court to amend the plaint should 
not be exercised when the effect is to take away from 
the defendant a legal right which has accrued to him 
by lapse of time ; but there are cases on which that 
consideration may be outweighed by the special cir 
cumstances of these cases. 22 C.W.N. 10 ; 45 Cal. 305 : 
24 C. W. N. 749 and 1^22 Cal, 255 , Ref. {Chatteriea 
and Cuming, /J.) NikaNKA ChaNDRA v. ATUL 
Krishna. 28 C. W. N. 1009 : 83 I C. 110 : 

41 C. L. J. 149 ; A. I. R. 1925 Cal. 67. 

~ K* 17 —Preludice to defendant—Suit 

against raihvay—-Defendant described as agent — 
Plaint may be amended by striking out agent. 

Where a Railway Company was the real defendant 
*n a suit, but the defendant was described as the agent 
of the Railway Company, and all the parties fully 
knew of the fact that the suit was against the Railway 
Company and the relief asked w'as against the Railway 
Company who defended the suit as such. Held, that 
It would not be prejudicial to any rights acquired by 
the company under the law of Limitation if the plaint 
was permitted to be amended by striking out tlie 
word “ agent.” {Backer, /. C.) BulakiDaS v. 
AGENT B. N. Ry. COMPANY 82 I.C. 177 : 

A. I, R, 1925 Nag. 155. 

0* R* 17 —Prel udice to defendant — Amend¬ 
ment of plaint—Extent ol. 

An amendment will not be allowed which would 
prejudice the rights of the opposite party existing at 
the date of the proposed amendment, e.g., a right ac¬ 
quired by virtue of the Statute of Limitation. {Ross, 
y.) SlNEHI Ram BIHARI LaLLz;. AGENT E. I. RY. 

64 I. C. 125 ; 2 Pat- L. T. 679. 

0. 6 , R. 17— Prejudice to defeizdant — Amend¬ 
ment resulting in introduction of neiv cause of action^ 
Defendant likely to be deprived of the plea of limita¬ 
tion Amendment should not be allcrwed. 

The powers of amendment given to Courts are very 
wide but they should not ordinarily be used to al^ow' a 
new cause of action to be introduced where the defen¬ 
dant would be deprived of his plea of limitation if the 
amendment were granted. {Heald and Chari, //.) 

0 . K. Nagoor MEERA V. H. N, Nainar Meera 
■^LI. J- 119 : A. I R. 1925 Rang. 264- 

” "0. 6. R. 17 —Prejudice to defendant—Under 

special circumstances amendment taking away right 
secured by lapse of time can be alloived. 

In the exercise of its jurisdiction a Court can allow 
an amendment under special circum.stances, so as to 
take away from the defendant a legal right which has 
accrued to the defendant by lapse of time. {Aston, 
C.) Firm of Jessaram bhagwan Das v. 
RATANCHAND FaTTEHCHaND. 78 I. C. 846.: 

A. I. R. 1925 Sind 173. 

Refusal to Amend. 

—— 0. 6, R. 17 —Refusal to amend — Grounds. 

Where only the assignees of plaintiff made an affi¬ 
davit withdrawing from several important allegations 


C. P. CODE (V OF 1908), 0. 6, R. 17—Refused to 
amend. 

in the plaint and alleging a radically different story, 
amendment was held to be rightly refused. (Lord 
Phillimore.) SaHDEO NaKAIN t'. KUSUM KuMAR'i. 

2 Pat. 230 : 50 I. A. 58 : 4 P. L. T. 217 : 

32 M. L. T. 121 : 25 Bom. L. R. 660 • 
(1923) M. W. N 377 : 27 C. W. N. 901 : 
18 M. W. N. 697 : A. I. R. 1923 P. C. 21 : 

44 M. L. J. 476 (P.C.). 
0. 6, R, 17— Refusal to amend — Plaint — 
V aluation. 

Where the court thinks that the claim should have 
been for possession but the plaintiff did not choose to 
make that claim and if the plaint was not amended 
the value of the claim is not enhanced by the mere 
finding that it required to be amended. {.Macleod, C. 
/.and Coyajee, /.) GHANASHYAMDAS j'. I.AXMI 
^24 Bom. L. R 726 ; A. I. B. 1922 Bom. 218. 

0. 6, R. 17 — Refusal to amend—Change in 
caure of action. 

The plaintiff sued for money on a promis.'iory note, 
wliich he alleged had been executed by the defendant 
in consideration of certain sums due. The defendant 
denied having executed the promissory note, but he 
was suspected to have substituted a forged promissory 
note for the one which he had written. Tne Finger 
Print Bureau at Allahabad were of the opinion that 
the finger printed in the document did not agree with 
those of the defendant. The trial Court held that the 
plaintiff is entitled to sue on the oral settlement made 
before the promissory note was given, and on the basis 
of that settlement it had given the plaintiff a decree 
for the full amount claimed. On appeal by defendant, 
the plaintiff had nowhere stated that he wished to 
change the basis of his suit and fall back on the ora! 
settlement, nor had he asked to be allowed to amend 
his plaint. The suit had been passed through solely 
on the promissory note, held, when it has been found 
that the promissory note .sued upon is a forgery, the 
claim must necessarily fail. (Martineau and Zafar 

All, //.') Rajindar Singh v. Tek Chand. 

A. I. R. 1923 Lah. 628. 

0. 8, R. 17— Refusal to amend—Revision. 
Though orders refusing amendment have been set 
aside by the High Courts on revision where the lower 
courts have acted with material irregularity; each case 
must be decided on its own merits, and no hard and 
fast rule can be laid down that an amendment must, 
as a general rule be allow’ed where a refusal to amend 
would be likely to result in hardship to a party. The 
test to be applied is whether the amendment would or 
would not occasion injury to the opposite party such as 
cannot be recouped by costs andleave to amend should 
generally be refused if it would. {Moti Sagar, /.) 

Shamsud DIN V. Devi Das. 77 l. c. 471 : 

A. I. R. 1923 Lah. 505. 

■ 0. 6 « R. 17— Refusal to amend—All amend¬ 

ments necessary for deciding disputed points must be 
allowed^—Revision lies against improper refusal. 

The powers of amendment conferred on the Courts 
under the present law are much wider than formerly 
and all amendments should be allowed as w'ould enable 
the Court finally to determine all matters in contro¬ 
versy between the parties. The High Court is entitled 
to set aside in revision an order of the lower Court re¬ 
fusing to grant amendment and to avoid the trouble, 
delay and expense that would otherwise be caused. 
{Srinivasa Aiyangar, /.) KaRIYA GouNDAN v. 
TIRUKKAIVELU CHETTY. 21 L. W. 639 : 

87 I. C. 90 : (1925) M. W. N. 469 : 

A.I.R: 1925 Mad. 585 : 48 M. L. J. 349. 

"" —0. 6, R, 17— Refusal to amend — Refusal to 
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C P.^CODE (V OF 1908). 0. 6 . R. 17—Revision. 

amcfuimtfii of plai7tt is rc7'isabl€ — C. P . Code, 

S. 115 . 

Refusal to allow amendment disposes of the case so 
far as the question of amendment is con';erned and 
such an order of refusal is revisable. 7 *3° • 

N I,. K. 135 Rel. on. {/Cifil’hedc, A. J. C-) 
Shankar v. Murarji. 78 I. C. ^.10 : 

A. I. R. 1926 Nag. 195. 


0. 6 . R. 17 


Revision. 

— Pc 7 /ision — F^Iaintiff alloived to 


amend plaint so as to satisfy Specific Relief Act, S. 42 
—A ^<7 re^'ision lies. 

There is no right to apply in revision against an 
order permitting the plaintiff who sues fora bare de¬ 
claratory decree to amend his plaint so as to include a 
prayer for the consequential relief of possession. 
(^Godfrey, P.') Ma K v. Ma E 4 Bur. L. J. 1 ? 

86 I. C. 509 : A. I. R. 1925 Rang. 199. 

Shorten'ng Litigation. 

-0. 6 . R. Vl~Shartening IHigatioii^Aniend- 


ment—Duty of Court to allcav. 

It is the manifest duty of a Judge to try to put an 
end, once for all, to all questions that ran arise in 
relation to a particular transaction. Where an amend¬ 
ment is necessary forthe purposes of settling all matters 
in controversy and works no injustice, nor takes by 
surprise the opposite party, the Judge should make 
such amendments. i^Mcars, C. J. and Baneriee, J.') 
NUR Mahomed v. Natwar I.al. 45 A. 220 : 

71 I. C 452 ■ A. I. R. 1923 All. 112 . 

-0. 6 , R. 17— Shorteniug litigation — Atnend’ 

mefit intended to shorten litigation should be allowed. 

All amendments should be allowed which are intend¬ 
ed to shorten the litigation and to put the case of the 
plaintiff more eminently and clearly if by reason of the 
plaintiff’s case being misconceived in the first instance 
it has not been put in proper form. 22 C. W. N 611 
Foil. {Kinkhede, A. J. C.) SHANKAR v. MURARJi. 

78 I. C. 510 ; A. I. R. 1925 Nag. 195. 
0. 6 , R. 17— Shortening litigation. 


The only object of allowing amendment of a plaint 
is to avoid multiplicity of suits, {f/allifax, A. J. C.) 

Shiobaksh Singh v. Jagannath. 

64 I. C. 99 (Nag.). 

-0. 6, R. Vl—Shortening litigation — Amend¬ 
ment should be allowed where refusal would result in 
another but successful suit. 

An amendment of pleadings can be allowed at any 
stage of the proceedings, where the sole result of a 
refusal would be to force the plaintiff to another suit 
to avoid which is one of the principal objects of the 
much wider rule as to amendment which has been in¬ 
troduced in the present Code of Civil Procedure. 
^Robinson, C. Lentaigsie and Cttnliffe, J J •') 

Maung Shwe Myat V. Maung Po Sin. 

3 Rang. 183 : 4 Bur. L. J. 141 : 
A. I. R. 1926 Rang. 282 (F. B.). 

Subsequent Cause of Action. 

— - 0 . 6, R. 17 - Subsequent cause of action — 

Amendmetit—Second appeal. 

The High Court in second appeal will not allow an 
amendment of the plaint so as to allow- the plaintiff to 
sue on a cause of action which has arisen subsequent 
to the suit. (^Sanderson, C. J. and Chotzner, J .') 
MOBARAK MOLLA 7j. Hechamuddi MULLA. 

65 I. C. 214 (Cal.). 

— - 0 . 6, R. 17 —Subsequent cause of action — 

Change of position., 

An amendment should be allowed when it is neces- 


C. P. CODE (V OF 1908), 0. 6, R. 17— -Technical 
defect. 

sary for the determination of the question at issue 
owing to the change of a position of parties since the 
suit. (^Le Rossignol and IVilberforce, J/.) Mdmtas 
V. NauRang. 3 Lah. L. J. 227 . 

-0. 6, R. 17 — Subsequent cause of action _ New 

pica raising title acquired after the date of the plaint 
—Amendment may be allowed. 

There is no general rule that an amendment 
cannot be allowed so as to plead a title acquired after 
the date of the plaint. Such an amendment ought to 
be allowed, in all cases where there is no question of 

change of jurisdiction, or great delay in making the 
application, or depriving the opposite party of a de¬ 
fence otheiAvise available, or the necessity of a fresh 
trial into facts. 21 Mad. 288 Dist. S, A. No. 1061 
of 1922 Rcl. on. {Ramesam, y.) B. GaNGAYYa z/, 

V. Satyanarayana. 22 L. W. 120 : 

A. I. R. 1925 Mad. 1021. 

-0. 6, R. 17— Subsequent cause of actioti — For' 

ntal amendment may sometimes be dispensed with. 

Where plaintiff had no right of suit at the date ol 
institution but he acquired the right through inheri¬ 
tance opening in his favour after the filing but before 
disposal of the suit, held, that the right of suit can 
be recognised, even without formal amendment. 
(A'rishnatt and Ramesam, jjf) P- THIMMAYYA ». 
P. SlDDAPPA. 20 L. W. 648 (2) ; 75 I. C. 112 : 

A. I. R. 1925 Mad. 63. 
-0. 6, R. 17— Subsequent cause of action — De¬ 
claratory relief—Prayer for possession. 

An amendment in the pleadings should be made if 
thereby the real and substantial question can be raised 
between the parties and multiplicity of legal proceed¬ 
ings can be avoided. If a plaintiff sues for a mere 
declaration and in the altered condition of things it so 
happens that a declaration will be useless and a second 
suit for possession will be necessary, it is open to the 
trial Court to order an amendment of the plaint by the 
addition of a prayer for possession. {.^Simpson and 
Wazir Hasan, A J. Cs.) HaMID MIRZA BeG z. 
AHMAD MIRZA Beg. 9 0 . L. J. 359 : 68 I. C 986 : 
4 V. P. L. R. (0. C.) 89 : A. I. R. 1922 Oudh 266^ 

Technical Defect. 


— 0. 6, R. 17 — Technical defect—Omission to 

verify is a mere irregularity curable at a late stage. 

A plaint is not a void plaint merely because it does 
not contain the verification clause as required by the 
Code of Civil Procedure. The omission to verify it is 
a mere irregularity w’hich could be cured even at a 
laterj stage and such a plaint therefore is deemed as 
presented on the date of actual presentation and not 
on the date of its verification. Merely on the ground 
of such a defect, the plaint cannot be treated as alto¬ 
gether invalid. The subsequent verification is not 
amendment of the plaint. 22 All. 55 Ref. to. (Sulai- 
man and Kanhaiya Lal,JJ.') ShIB DEO MlSRA r. 
RAM PRASAD. 46 A. 637 : 22 A. X. J. 690 : 

A. I. B. 1925 All. 79. 
-0. 6, B. 17 — Technical defect — Description of 

the defendant—Limited Company. 

Where the suit for damages for loss of goods sent by 
the defendant Railway Company was entitled. “ The 
Agent, Railw’ay Company ** as defwtdant and the Rail¬ 
way Company objected to this description, hddt that the 
addition of the word “Agent** to the name of the Rail¬ 
way Company in the description of the defendant 
merely amounted to a misdescription and the plaindff 
should be allowed to amend the plaint* If it can be 
said, in the interests of justicei that there has been a 
misdescription of a party in the title of a plaint the 
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C. P. CODE (V OF 1908). 0. 7, R. 1. 

necessary amendment ought to be allowed, if other 

wise the rights of the parties would be prejudiced. 64 
I. C. 125 Dissented from. ^Macleod C. /. afid Crump, 

/.) the Saraspur Manufacturing Co. v. b. H 
& C. 1. RY. Co. 47 Bom 785 : 25 Bom. I. R. 513 • 

73 I. C. 1027 : A. 1 . R. 1923 Bom. 452. 

7, R. 1 (b') Suit by shebait—-Omission to 
describe p.aintiff as a shebait /r merely misdescription 
and can be cured by amendment. 

The omission to describe the plaintiff in the cause 
title as shebait of the idol is certainly a misdescription, 
but it may be cured by amendment without any hard¬ 
ship to the defendant. (IVa/ms/ey and Chose, //.) 

Dayamayiz/. Sankar Nath Mukhopadhyaya. 

42 C. L. J. 30 : A. I. R. 1926 Cal. 417. 

0. 7, Rr. 1 and 6 — Limitation as regards 
suit—Plaintiff to prove he is in time. 

In limitation as regards suit, plaintiff is to prove 
that he is in time. {A/ooher/ee and Pankin, J J.) 

PROHLAD Chandra c'howdhry v. Ramsaran 
ChOWDHURY. 38 C. L. J. 213 : A. I. R. 1924 Cal. 420. 

R. 1 —Adverse possession should be ex¬ 
pressly pleaded at least as alternati 7 >e ground. 

The requirement of the law is strict and imperative 
that any plaintiff who seeks to rely upon the acquisi- 
tion of title by adverse possession should expressly 
plead it in his plaint at any rate as an alternative 
ground. (.Spencer, Offg. C.J. and Srinivasa Aiyangar, 

/.) Rangappa V. Rangasami. 

(1925) M. W. N, 232 : 
88 I. C. 249 : A. I. R 1925 Mad. 1006. 

' ■ -0. 7, R. 1— Scope. 

The provisions of O. 7 , K. i (/•), C. P. Code, are 
imperative. (^Kinkhede, A. J. C.) SETH H.arbax 
V. LaCHMAN.^ 82 I c. 201 : A. I. R. 1925 Nag. 183. 
---—0. 7, R. 1— Authority to sue is matter of prin¬ 
ciple but signing plaint is matter of practice and any 
defect therein may be cured at any time. 

A person who is named as a co plaintiff though he 
may not .sign and verify the plaint may be treated as 
plaintiff for though a person’s authority to bring a 
suit is a question of principle, yet the proper signing of 
the plaint is a matter of practice only and any mistake 
or omission therein may be amended at any time and 
the authority to institute a suit may be established by 
means other than the signature alone. (^Pupchand 
Bilaram, A. /. C.) MoTHARAM DOWLATRAM v. 
PAHLAJRAI GOPALDAS. 80 I. C. 141 : 

A. I. R. 1925 Sind 159. 

~ — —0. 7, R. 2— ALesne Profits from date of suit 

cannot be valued. 

Where mesne profits are claimed only from the 
date of institution of the suit it is obviously impossible 
to state even approximately the amount of mesne 
profits, {Brown, A. J. C MauNG Lu GaLE v. 
MaUNG Lu PO. 

1 Bur. I. J. 267 : 77 I. C, 53 : 4 L. B. R. 140 : 

_ A. I. R. 1923 Rang. 110. 

" 0* 7, R. 4 —Joint family—Suit by manager — 

Other members not necessary parties. 

Where the deft, passed a promissory note in favour 
of plff. who was the eldest member of the joint family 
for money due to the joint family and the plff. sued as 
the manager,that as the deft, dealt with the plff. 
alone though he knew that the loan w’as from joint 
family funds the other members of the family will not 
M necessary parties. 36 All. 383 P. C. and 33 All. 272 
P. C., Expl. {Fawcett, Jf) Ramnath z/. Ramdeo. 

23 Bom. L. B. 1135 : 64 I. C. 966 : 
46 Bom. 358 : A. I. R. 1922 Bom. 281. 

0. 7, B. 4 —Plaint is to state the representa- 


C P. CODE (V OF 1908), 0. 7, K. 6. 

five nature of the suit. 

Under O. 7 , R. 4 of the C. P. Code the plaint 
mu.st contain a statement that the suit is brought in a 
representative character, whenever such is the case. 
{Kinkhede, A. J. C.) SETH HaRBAX v. LaCHMAN. 

82 I. C. 201 : A. I. R. 1925 Nng. 183. 

-0.7, R. 6 —Sezeral defendants— Plaint to 

sho 7 v rause vf action against each. 

Every plaint must show how the various defendants 
are interested in the subject matter of the suit and the 
cause of action against each. {A'inkhede, A. J. C.') 
BaLAJI ViNAYAK BUTI V. VlTHOBA. 

A. I. R. 1924 Nag. 191. 

0* 7, R. 6— Pleadings — Groui.d of exemption 
from limitation not set up in plaint—If can he set up 

and proved. 

Where a plaint which is barred does not contain the 
ground of exemption as lequirtd by O. 7 , R. 6 the 
plaintiff cannot afterwards rely on a ground of exemp¬ 
tion not contained in the plaint. {Aloti Sagar and 
Alartineau, J J.') KaNAK C'HAND v. MaHOMED 

^^Han. _ _ ^ A. I. R. 1924 Lah. 702. 

0. 7, R. 6— Grcuiids of exemption not stated. 

A suit was returned to be presented to the proper 
Court. When it was .‘io presented to the later Court, 
it was beyond time. On the piaint no statement as 
required under R. 6 , was made, held no statement was 

neces.sary as there was the endorsement of the Court 

returning the plaint giving the dates of original present¬ 
ation and the date of return. {Abdul Paoof and 
Fforde, J J.) SUKHBIR SiNGH v. PlARE LaL. 

A. I. R. 1923 Lah. 591. 

0. 7, "R. 6-A/ortgagf — Suit by mortgagee 
for possession—Ground for extension of period of limi¬ 
tation set out in plaint"— Plaintiff can rely on another 
ground. 

Under the terms of the mortgage in case of default 
of intere.st the mortgagee was to be entitled to realise 
interest by a separate suit or to claim possession of the 
mortgaged land in lieu of principal and interest. The 
mortgagee brought a suit in 1906 for arrears of inter¬ 
est for 3 years and obtained a decree on i 8 ih August 

1906 , After further default on 6 th June 1918 the plain¬ 
tiffs instituted the present suit for possession of the 
mortgaged land. It was contended that the suit was 
birred by O. 2 , R. 2 , C. P. Code and by Art. 135 
Limitation Act, but a Full Bench decided that the 
suit v^as not barred under O. 2 , R. 2 (i). Held^ 
where the plaintiff has mentioned one ground of exemp¬ 
tion in the plaint there is no bar under the provisions 
7, R. 6 of the Code of Civil Procedure to take 
another and an inconsistent ground to avoid limitation 
and the acknowledgment made in the written state¬ 
ment in previous case could be relied on. {Chevis and 

Scott Smith, JJ.') Parmashri Das z/. Fakiria. 

A. I. R. 1922 Lah. 230. 

0^ 7, B, ^-^Failure to set up acknou>ledgment 
as saving Itmitation is a bar. 

Where the plaintiff did not set up in his plaint, as 
by O. 7 , R. 6 , an acknowledgment, within the 
meaning of S. 19 of the Limitation Act which would 
bring his suit within time, he cannot be allowed to 
raise It. {Scott-Smith and Campbell, J J.) UttaM 
Chand V. Mt. Thakur Devi 4 Lah. L. j. 190 • 

^3 Lah. 233 ; A. I. R. 1922 Lah. 39, 

0. 7, R. 6 —General relief—Grant of declarh- 
tion—Suit for possession. 

Where a plaintiff prays for such genera! relief as 
the court might grant if his prayer for possession is 
refused, the Court can grant him a declaration of his 
title though he fails to obtain the specific relief prayed 
for. {Le Rossignol and Martineau, JJ.') MOHAN LaL 
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r'. Maya ^^AI.. 4 Lah. L. J. 393. 

- 0. 7, 6 —Construction must be liberal — 

Ground of exemption from limitation omitted from 
plaint. 

k. 6 should be construed liberally and reasonably. 
Where the plaint does not state the ground of ex¬ 
emption from the Law of Limitation, the Court 
should allow the inclusion of that ground. Where 
that point is expressed in the plaint K. 6 is satisfied 
but in such a case plaintiff may try to get over the 
bar of limitation by putting forth another ground if 
he believes the latter to be true {Chevis and Scott- 
Smith, J J.) PAR^rIiSHRI DaS 7k FAKIRIA. 

60 I C. 772 : 3 Lah. L. J. 22 : 2 L. 13. 

— -0. 7. Rr. 6 and 11 (d)— Setting aside order 

reii-eting plaint—Rejection on another ground by ap¬ 
pellate Court. 

Where it was urged that, the first Court’s decision 
as to the insufficiency of the court-fee, on the ground 
of which the plaint was rejected, having been reversed 
the lower appellate Court ought to have remanded 
the case and not entertained and decided the object¬ 
ion on the ground of limitation. Held , the plaint can 
be rejected, if from the statement therein the suit is 
barred by any law. If the plaintiff does not show in 
the plaint the grounds of exemption for bringing the 
suit after the period prescribed by law as is his duty 
to do under R. 6 , O. 7 the appellate Court can reject 
the plaint as the first Court can do. (^Prideaux, A. 
J. c.) Sawatram V. Ganeshlal. 

A. I. R. 1923 Nag. 30. 

— 0. 7, R. 6 — Limitation—Exemption from 

—Plea of Ineonsiitent averments may be alloived. 

A plaintiff fulfilling the requirements of O. 7 , R. 6 
of the C. P. Code by a statement of grounds showing 
how the plaint is within limitation, should be allowed 
to take another and even an inconsistent ground, for 
getting over the bar of limitation. {Dhobley^ A. J- 
C.) Onkarlalz’ RaJ Mahomed. 

63 I. C. 279 : 17 N. L. R. 209. 

- 0. 7, R. 6 — Limitation—Saving of — Acknow¬ 
ledgment—Plea in defence not barred. 

It is open to the plff. to show in reply to the defence 
set up that his claim was within time by reason of the 
acknowledgments of the defendants. Such a plea in 
rebuttal is not inadmissible under O. 7 t 
Code. {.Hasthaiya Lai, /• C.') RAM AUTAR v. Beni 
Singh. 26 0. C. 89 : 68 I. C. 196 : 

A. I. B. 1922 Oudh 135. 

-0. 7. R. Scope. 

An acknowledgment of liability sufficient under 
S. 19 of the Limitation Act to give a fresh start to limi¬ 
tation from the date thereof should not be allowed in 
evidence unless the ground upon which exemption 
from limitation is claimed is pleaded specifically. {,Dns 
and Ross, //.) ChHATERDHURI MaHTO v. NaSIB 
Singh. 6 P. L. T. 551 : 78 I. C. 919 : 

A. I. R. 1924 Fat. 806. 

■ -0. 7, R. 7— Prayer for general relief — Penuer 

of Court to grant reliefs not asked for in the plaint. 

Under O. 7 , R. 7 . C. P. Code, a prayer for general 
relief is unnecessary and a Court may always give 
general or other relief, as it may think just, to the same 
extent as if it had been asked for. All that is neces¬ 
sary is that the necessary foundation of facts must be 
laid in the plaint. {Miller, C, J,and Foster, /.) 
SaTYATARAN CHAUDHURY V. JYOTI PRASAD 
SINHA Deo. (1923) P. H. C. C. 163 : 6 Pat. L T. 830: 

76 I. C. 940 : A. I. R. 1928 Pat 886 . 

— -0, 7, B. 9— Institution of suit — Date of. 

A suit is instituted on the date when the plaint is 
filed and not on the date when it is ordered to be re- 


C. P. CODE (V OF loos'), 0. 7, R, 10. v Ml , . 

gisteied. {Mookerjee and Panton, //.') H. H. MAHA¬ 
RAJAH OF COOCH BEHAR V. RaJA MAHENDRa 
RaNJAN. 66 I. C. 923 : 34 C. L. J. 405. 

-0. 7, R. 10— Court holding plaintiff*s ease 

untrue—Procedure is to dismiss the suit and net re¬ 
turn the plaint — C. P. Code, S. i 15 . 

Where a Judge did not hold that on the facts alleg¬ 
ed in the plaint he had no jurisdiction but held that 
the case set out in the plaint was untrue in fact. 
Held, that on this finding he ought to dismiss the 
suit on the merits and not return the plaint under O. 7 , 

R. 10 - If he returns the plaint, he tails to exercise 
jurisdiction vested in him by law and the order is open 
to revision. {Sulaiman and Daniels, JJ.') BlSH- 

ESHAR Prasad Pandey v. Raghubir. 

24 A. L. J. 83 : ' . I. R. 1926 All. 68 : 90 I C. 363, 

■ ■■ —0. 7, R. 10 and S. 92— Suit under S 92 — 

Claim for possession included—Plaint should not be 
returned. 

Where a suit under S. 92 includes a claim for pos- 
sesssion, though no relief for recovery of posse.ssion 
can be granted in a suit under S. 92 , the Court will 
not be justified in returning the plaint altogether. The 
Court may call upon the plaintiffs to amend .the plaint 
by striking off the claim for possession or it may wait 
till it pronounces its judgment and may dismiss the 
claim with regard to that particular relief. {Sulai- 
man and Boys, JJ.) RamRUP GOSHaIN v. Ram- 
DHARI BhaGAT. 23 A. L. J. 601 : 

L. R. 6 A. (Civ.) 352 : 89 I. C. 40 ; 

A. I. R. 1925 All. 683 
-0, 7, R. 10— Absence of jurisdictiofi — Return 

of plaint—Dismissal of suit improper. 

It is the duty of a Court to return the plaint for pre¬ 
sentation to a proper Court and not to dismiss the suit 
if it holds that it has no jurisdiction to entertain it. 
{Ryves and Stuart, J J.') RaM JaS SlNGH v. BaBU 
NENDAN Singh. 44 All. 686 ; 70 I. C. 98 : 

A. I. R. 1922 All. 424 (1). 

-0. 7, R. 10— Scope of — Plaint conststing of 

claims partly soithin and partly Tvithout furisdiclion 
—Ancestral home, if a test. 

O. 7 , R. 10 does not specifically state what is to be 
done when a plaint consists of a claim within the 
Court’s jurisdiction and also a claim outside the juris¬ 
diction, but it obviously means that that portion of 
such a plaint which is outside the jurisdiction shall be 
treated as though it was a distinct plaint by itself. 
The mere fact that the ancestral home of persons, 
who are really residing outside the jurisdiction is 
within the jurisdiction does not matter. {Walsh and 
Wallach, //.) KiSHORl LAL v. RaM SUNDAR. 

64 I. C. 688 (1) : 19 A. L. J. 822. 

—- 0 . 7, R. 10 —Order under—No second appeal 

lies. 

Only one appeal lies from an order passed under 
O. 7 , R. 10 , ordering return of plaint for presentation 
to the proper Court under O. 43 , R. i (a). {Maeleod, 
C. J. and Coyaiee, /.) NiLKANT VaSDEO SaMANT 
V. balwant Pandurang Samant. 

27 Bom. L. R. 635 : 88 I. C. 763 : 
A. I. B. 1926 Bom. 431 (1). 

- 0. 7, R. XU—Plaint returned for presentation 

to proper Court —Plaintiff appealing—Appeal dismiss¬ 
ed—PlaintifTs remedy. 

Where a plaint has been returned for presentation to 
the pn'per Court, and the plaintiff appeals against the 
order, he is still at liberty to present the plaint to the 
proper Court subject to the bar of limitation. {Mac- 
leod, C. J. and Coyaiee, J.') ABDUL AZlZ v. CHANDU 
SONU. ^ :.89I. C. 88 : 

A. I. B. 1935^om- 418. 
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--—0. 7, R, 10— Scope’. 

Where there was nothing to prevent a suit being in- 
•stituteci in a Court if the proper procedure had been 
followed, in which case it would have been decided on 
rneri^, the only course for the Court was to 

•dismiss the suit. As it is not a case in which the suit 
should have been instituted in another Court, R. lO of 
O. 7 does not apply. {^Macleod, C. J. and Shah, /.) 

Mahomedbhai Hujsknbhai V adamja Halim- 
BHAI. ^ ^ 46 Bom. 229 : A. I. R. 1922 Bom. 152. 

^9 —Plaint returned and then pre¬ 
sented m proper Courf~Coiirt-Fecs Act amended in the 
meantime—Fees accordin;^ to neio act must be paid — 
Court fee. 

When the plaint which has been returned is present¬ 
ed in a Court of competent jurisdiction, the suit, even 
for purposes of Court-fees, must be taken to be institu¬ 
ted on the date of such re-presentation and therefore 

on such plaint the Court-fee should be leviable under 

the law which was in force at the time when the plaint 
was re-presented. If the Act is amended in the mean¬ 
time increasing the amount of fee payable thereunder, 
the plaintiff should be credited with fee originally 
paid. 15 C. L. J. 241 Ref. eiobould and Graham, 

JJ.) Bimala Prasad v. Lalmoni. 

^ ^ 30 9- w. N. 90 : A. 1. R. 1926 Cal. 355. 
0- 7, R. 10 —Plaint returned by Civil Court 
after its return by Small Cause Court—Order is not 
one under R. 10 . 

If a plaint has been returned under S. 23 of the Pro- ^ 
vincial Small Cause Courts Act to be presented to 
another Court and it is presented to an ordinary Civil 
Court, any order for return of the plaint by the Civil 
Court afterwards is not an order under O. 7 , R. 10 , 
C. P. Code, and. therefore, no appeal lies from such 
an order. i 8 C. W. N. 380 Foil. B. Chose, /.) 

Hara Mohan v. Sudhanshu Bhusan. 

_ 85 I C. 1002 : A. I. R. 1926 Cal. 83. 

9. 7, R. 10 —Appeal wrongly filed without 
-excuse was dismissed and not returned. 

An appeal presented to the High Court wrongly 
without any excuse, the law being clear, was dismiss¬ 
ed. as the High Court refused to return the memo- 
wndum of appeal. iSuhrawardy and Graham, //.) 

ChaturbhuJ Mahesri V. Harlal AGARWALA. 

80 I. c. 858 : A. I. R. 1925 Cal. 335. 

“ —~0. 7, R. 10—^Return of appeal for presenting 
to a proper Court—^-Revision lies. 

Order returning a memorandum of appeal to be pre¬ 
sented to the proper Court is revisable. {Abdul Raoof, 
y.) Ghulam Sarwar V. Ghulam Mustafa. 

7 I. L. J. 285 : 26 Punj. L. R. 684 : 90 I. C. 603 : 
_ A. I. R. 1925 Lah. 479. 

-0. 7, B. 10 —RetuKfihig plaint for presenta- 

iion to proper Court—Specific Relief Act, S. 42 —Arbit’ 
ration Act {IX of 1899 ). S. 14 . 

A suit for a declaration that a certain award, not 
filed in Court, is not binding on the plaintiff falls under 
Specific Relief Act, S. 42 and not under Arbitration 
Act (IX of 1899 ),_ S. 14 , and as such can be filed in 
the Sub-Judge’s Court and not in the District Judge’s | 
Court. {Le Rossignol and Campbell, //.) THE 
Firm of Hira Nand Murlidhar v. the Firm 
Fleming Shaw & co. 4 1 . L. j. 12 : 

L C. 187 : A. I. R. 1922 Lah. 26 (1)' 

0. 7, Br. 10— Suit presented — Court having 
no lurisdiction should not dismiss it but return it for 
proper presentation. 

When a suit is not maintainable in the Court to 
frnich it is presented, it should not dismiss it but 
* 0 ^^^ return it for presentation to proper Court. 
\Phniips, y.) TRUSTEE OF THE VIZIANAgRAM 

Q. D.—VoL. I—70 
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I NSTATE V. PaILA ACHANAH. 22 L. W. 522 r 

(1925) M. W. N. 771 : A. I. R. 1926 Mad. 140. 

-0. 7, R. XO—Plaint ordered to le returned 

for presentation to proper Court, as the subject-matter 
Was beyond the f urisdietion of the Court -lyiiether 
order is a final order — Subset/uent order alloioing the 
withdrawal of the claim of some items and bri/iguig 
the claim within the jurisdiction of the Court, 

The Court first held that the valuation of the subject- 
matter was beyond the jurisdiction of the Court and 
ordered the plaint to be returned for presentation to 
the proper Court. Subsequently, the plaintiff applied to 
withdraw his claim to certain items and amend the 
plaint so as to bring the valuation within the jurisdic 
tion of the Court and the same was allowed. Held that 
this order was not without jurisdiction and the first 
order was not a final order. {Odgers, y.) KOMMA- 
reddi Ramachandkayva V. Venkataratnam. 

22 I. W. 582 : (1925) M. W. N. 804 : 

A. I. R. 1926 Mad. 133 (2). 

" —0. 7. Rr. 10, 11 —A Court should reject plaint 

on refusal of plaintiff to pay Court-fee though for 
claim exceeding Court's jurisdiction. 

Where the Court directed plaintiff to pay Court-fee 
on market value but the plaintiff did not pay and the 
Court held that the subject-matter of the suit exceed¬ 
ed its jurisdiction and directed the return of the plaint 
for presentation to a superior Court, held, that the 
procedure of the Court was illegal. The Court should 
have fii-st called upon the plaintiff to state the market 
value and then directed him to pay the proper Court- 
fee on his plaint and on his failure to do so rejected the 
plaint. If the plaintiff paid the requisite Court-fee 
and it was then found that the valuation of the suit 
went beyond the jurisdiction of the Court the plaint 
should have been returned for presentation to the pro¬ 
per Court. {Krishnan, /.) KaNDASWAMI GOUN- 
DAN V. SuBBAI GOUNDAN. 46 M. L- J. 345 : 

34 M. L. T. 92 : (1924) M. W. N. 338 : 
77 I. C. 781 : A. I. R. 1924 Mad. 646. 

“ - 0. 7, R. 10 —Finding on the point — Amend¬ 

ing the plaint giving furthcr particulars. 

After having been found by the Court that gross 
negligence has been established there is no necessity 
vyhatever for amending the plaint by giving fuller par¬ 
ticulars. The order directing amendment of the plaint 
is inconsistent with previous judgment and it should be 
set aside. {Krishnan and P'enkatasubba Rao. JJ.') 
VEERAPPAN SERVAI V. MENNAPPAN. 70 I. C. 335: 

31_M. L. T. 449: A. I. R. 1923 Mad. 245. 
0.7, ^.XCX—Court finding that it has no Juris¬ 
diction to try suit—Court cannot try suit on merits. 

Where a Court decides that it has no jurisdiction to 
entertain a suit, but instead of returning the plaint pro¬ 
ceeds to decide the suit on the merits and passes a 
decree, the decree is liable to be set aside in revision. 
{Simpson, A. J. C.) SHUKRa v. FarZAND ALL 

A. I. R. 1925 Oudh 735. 

~ 0. 7, R. 10 and S. 107 (2)— Ciz'il Court hold¬ 

ing that appeal lies only to the Revenue Court should 
not dismiss appeal but should return it to be presented 
to proper Court. 

Where a Civil Court holds that it has no jurisdiction 
to entertain an appeal and that the appeal lies in a 
Revenue Court, the Civil Court should not dismiss the 
appeal. The right course for it to take would be to re¬ 
turn the memorandum of appeal for presentation to the 
proper Court. {Misra, A. J. C.) KaLKA sv. RaM SuC- 

12 0. L. J. 362: 2 0. W. N. 499 ; 

A. I. R. 1925 Ovdh 499. 

' 0. 7, B. 10 —Return of plaint — Revision. 

Where on application of the plaintiff, the plaint was 
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returned to be presented to the proper court and in 
revision the High Court by order jefused to interfere 
but the lower appellate court in appeal set aside the 
order of the trial court jetuming the plaint, luld^ it 
would be impossible to restore the plaintiff to his prior 
position and it is not desirable that any further infer¬ 
ence should be made on revision with the progress of 
the hearing and the order of the trial court must be 
confirmed. {^A'atihaiya Lai., /. (7.) KHUNAI TEWARI 
V. Mt. Dill KunwaR. a. I. R. 1923 Oudh 38 (2). 

- -O. 7, R. 10— AIt4?isjff returuiug plaint to bt 

Presenttui to Small Const Court cannot rc-entcrtain it 
on the refusal by the latter Court, 

A Munsiff’s Court which has once returned the 
plaint on the ground that the suit was cognizable by a 
Court of Smail Causes has no jurisdiction to entertain 
it again al'.hough the Small Cause Court has also return¬ 
ed the plaiiu for presentation to the Munsiff’s Court, 
the previous order of the Munsiff being final between 
the parties unless set aside by a superior Court. (^Ross., 

y.) Kazaur Kahaman t . Aitar Hussain. 

2 Pat. L. T. 739: 64 I. C. 496: 

A. I. R. 1922 Pat. 368. 

—0. 7, R. 11 and S. 149— Extension of time — 
Lifnitatwn. 

Under O. 7 , K. 11 (r) read along with S. 149 , C. P. 
Code, a ('ouit has power in its discretion to allow a 
plaintiff further time in which to make good a deficiency 
in court-fee and if such deficiency Is made good within 
the lime prescribed, the fact that in the meantime limi¬ 
tation had expired would not affect the suit. {Ryves^ 
/.) Ram Dial v. Sher Singh. 45 A. 618: 

21 A. L. J. 387: L. R. 4 A. 251: 74 I. C. 358: 
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38 P. di, 2 Pat. L. J. 74 , Ref. The fact that the objec¬ 
tion is heard at a time subsequent to the registration 
of the suit is immaterial because the provisions of the 
rule can be brought into operation at any stage of the 
suit. 12 A. 553 ; 18 M. 338 ; 47 C. 376 ; 34 C. 20 Rel 
(^Mooker/ee and Cttmingy J J.') RaDHA KaNTa SaHa 
V. Debendra Narayan Saha. 49 Cal 880* 

70 I. C. 101: 88 C. L. J. 74: 27 C. W. N. 666 - 

A. I. B. 1922 Cal. 608. 

—- 0 . 7. R. 11 —Suit dismissed on merits- _ Order 

for additional Court-fee is incompetent. 

Where the Court has dismissed a suit on the merits 
it is not competent to order that the plaintiff should 
pay the additional Court-fee and that if he failed to do 
so the plaint would .stand rejected. (.Afariineau, J \ 
ISMAIL shah 2/. Saleh Mahomed Shah. 

7 I. L. J, 18 : 86 I. C. 266: 

A. I. B. 1925 Lah. 326 (2), 

-0. 7, R. 11 —Cause of action arising after 

plaint filed—Suit should not be refected. 

Where in a suit for money, the real cause of action 
arose only after the institution of the suit, the Court 
should not reject the plaint and drive the plaintiff to 
filing a fresh suit but pass a decree there itself. (.Afar^ 
tineau and Zafar Ali, J J,') KaNSHI RaM v. JAIMAL 
Singh. 6 Lah. L. J. 31: 75 I. C. 662: 

A. I. B. 1923 Lah. 690. 

-—0. 7, R. 11 and 0 17, R. 3 —Plaint refected 

because plaiutifif did not file amended plaint as asked to 
do —O. 7 , i?. II and not O. 17 , R. 3 abpties. 

Order 17 . R. 3 , applies only after a suit has been 
instituted and only aher it has been adjourned for the 
purpose of giving evidence. But where a plaint is rejec* 


A. I. R. 1923 All. 538 (1>. | ted on the ground that the plaintiff has not filed an 
■—0. 7, R. 11. amended plaint, as he was asked to do, O. 17 , R. 3 , 

Ordinarily a mortgagor or those responsible for the does not apply, but the case falls within O. 7 , R, n, 
mortgagor’s estate will not be liable to account to the cl. (c). (^Afadkattan Afair^ /.') K. SANKARA- 
beneficiaries unless it can be shown that the sale had NARAYANA lYER v. VeNKATaRAMA IyeR, 


realised sufficient to pay off the mortgage, and left a 
surplus, and that the surplus was in the hands of the 
person from whom an account was claimed. But the 
plaintiffs are not in a position to allege anything of 
the sort, fleld, as the plaint does not disclose a cause 
of action, it should be rejected (^A/aeleod, C. J. and 
Shah, y.) Mahomedbhai HUSENBHAI v. adamJa 
HaLIMHHAI 46 Bom. 229: A. I. R. 1922 Bom. 152. 

■—0.7, E. 11 —Plaint refected for undervaluatiem 
—Plaintiff appealing, putting same value on aPPeal as 
he put on plaint—Appeal cannot be refeeted as insuffi¬ 
ciently stamped, without investigating true value of 
suit properties. 

Where a plaint was rejected under O. 7 , R. 11 lor 
insufficiency of Court-fee on the ground that the pla'.n* 
tiff had undervalued his suit and that he had failed to 
pay enhanced Court-fees in accordance with the real 
value of the property as found by the Court, and where 
plaintiff preferred an appeal valuing the appeal at the 
same value as he bad put upon his plaint originally: 
Held, that the appellate Court was bound to go into 
the question as to the true value of the properties and 
that without coming to a finding on this question it 
could not hold that the appeal w as insufficiently stamp¬ 
ed, {Greaves and Chakravarti, JJ-') AmaRT LaL 

Kumar v. Sisir Kumar Basu. 87 I. C. 651; 

A. I. B. 1926 Cal. 427. 
-0. 7, B. 11 —PrcJVisions of-Afandatory — Defi¬ 
cient Court-fee — Procedure—Obfeetion when to be rai¬ 
sed. 

The provisions of O 7 , R. 11 . C. P. Code are manda¬ 
tory and they require that \Yhere a plaint is written on 
paper insufficiently stamped, the Court is bound to 
give the plaintiff time to make good the deficiency. 


86 I. C. 491 : A I. B. 1925 Had. 1046. 
- - 0 . 7, E. 11 —Suit to set aside decree on mort¬ 
gage—Fraud regarding execution of mortgage alleged 
against defendants in previous suit—Continuance of 
fraud in conduct of previous suit need not be alleged. 

The suit was brought by the junior members of an 
Aliyasanthana family for declaration that a decree ob¬ 
tained against certain other members (including the 
two managers) was not binding on them. The plaintiffs 
were not parties to the former suit. The plaint made 
various allegations of fraud in connection with the exe¬ 
cution of the mortgage deed on which the former suit 
was laid but made no further specific allegations of 
fraud in the c nduct of the former suit. Held, that if 
the defendants in the former suit weie different from 
the executants of the mortgage the plaintiff ought to 
have made a further allegation about the conduct of the 
defendants in defending the suit such as that they did 
not raise an obvious plea open to them or that the exe- 
I cutants of the document w ere not managers at the 
time, conduct showing gross negligence equivalent to 
fraud and collusion. But as in the present case the 
plaint attributed initial fraud to the defendants in the 
suit at the stage of execution of the document it was 
not necessary for the plaintiff to make a redundant 
allegation that the fraud continued during the conduct 
of the suit and hence the plaint did disclose a cause of 
action. {Ramesam, y.) DURGAMMA v, KKCHAMAYYA. 

(1926) M. W. N. 162 : A. I. B. 1926 Had. 792 r 

48 M. L. J. 861. 

-0. 7, E. W—Order under—Revision lies. 

According to the practice in the Madras High Couit» 
an order holding that a certain Court-fee is payable is 
revisable. 4 Pat. L. J. 57 Dist. (^Krishnan^ y,) SUDA* 
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LAIMUTHU PILLAI V. P. SOMASUNDARAM PiLLAl. 

(1925) M. W. N. 104 : 87 I. C. 25 : 

A. I. R. 1925 Mad. 722 : 48 M. L. J. 514. 

” ’-C. 7, R. 11 Suit to recover bonjis credited to 

plaintiff iu twu years jiud partly paid to the plain 
tiff is based eithe>' on a co/nplcted gift or on contract 
and therefore there is good cause of action which ts not 
a mere promise without consideration — Contract—^ 
Cons ideration. 

A suit was dismissed upon demurrer on the ground 
that the plaint disclosed no cau.se of action. The plaint 
alleged that the plaintiff who v as a godown keeper in 
a Mahomedan firm was credited with a bonus of 
Rs. 3»5®® out of the profits of the firm in consideration 
of his good services, and that out of the bonus, which 
was carried to the plaintiff’s credit in 1919-20 the 
plaintiff was allowed to draw out Rs. 420 but the bal¬ 
ance was refused notwithstanding the demand. Held, 
[Ver SPeneei, Offg. C. /.'] The plaint disclosed a 
case of completed gift and there was more than a 
mere promise though the amount originally was of the 
nature of a bonus. 

Per Srinivasa Aiyangar, y —The plaintiff’s claim 
should be deemed to be ba.-ed on a contract apart from 
his pleas of completed gift or the case of depositor and 
the depositee. (_SPeneer, O. C- J. and Srinivasa Aiyan- 
/.) P. KaNAKASABAPATHV r/. HaJEE OOSMAN 
Sahib. 20 L. W. 910 : (1925) M. W. N. 279 : 

A. I. R. 1925 Mad. 192: 47 M. L. J. 791. 

-0. 7, R. 11— Refection of plaint — Powers of 

appellate Court. 

An appellate Court has the same powers of rejecting 
a plaint under O.7, R.ri of the C.P. Code, as the court 
of first instance. It is the duty of the plaintiff to show 
in his plaint the grounds on which he claims exemp¬ 
tion from limitation , in respect of a claim which is 
prima facie barred by limitation. If he fails to do so 
the appellate Court is not bound to give an opportunity 
to specify those grounds, (Hotwal, A./.C.) VlTHOBA 
Yadeo V. SuryaBHaN. 69 I. C. 564 ( 1): 

A. I. R. 1924 Nag. 80. 

—0. 7, R. 11 and S. 151— Refection of plaint — 
Inherent Power of Court—Suit by next friend of minor. 

The instances given in O. 7. R. ii, C. P. Code, em¬ 
powering the Court to reject a plaint are not exhaus¬ 
tive and they do not limit the powers of a Court. A 
Court has jurisdiction in a proper case to dismiss a 
suit filed by the next friend of a minor on the ground 
that it is not in the interests of the minor that the sui t 
should be allowed to go on. (,Wazir Hasan and Neave, 

A. y. Cs.) Thakur Harihar Bakhsh Singh «/. 
Thakur Jagannath Singh. 11 0. L. J. 260 : 

A. I. R. 1924 Oudh 413. 
“ —0. 7, R. 11 and 0. 9, R. 9 —Refection of 

plaint — Ifon-payment of Court-fee—Application for 
restoratiofi does not lie. 

Where a plaint has been rejected by a Court for 
non-payment of Court-fees and the order has been 
signed by the Court, the order operates as a decree 
and the court has no power to restore the suit under 
O. 9, R. 9, C, P. Code or under its inherent powers 
under S. 151, C. P. Code. The proper remedy of the 
plaintiff is by way of an application foi review 
under O. 7, R. ii of C. P. Code. (^Has and Kulwant 
Sahay, yy.) RaMESHWARDHARI SiNGH z/. SaDHU 
Saran Singh. 2 Pat. 604 : 4 Pat. L. T. 261 : 

72 I.C 629 : A. I. R. 1923 Pat. 354. 

—--0. 7, R. 11— Insufficient stamp — Time must 

be given to make good deficiency. 

In the case of a plaint insufficiently slam.pedt the 
Court is bound under O* 7, R. ii, to give the plaintiff 
time to make good the deficiency although it is found 
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that the plaint had been deliberal jly filed on an in¬ 
sufficient Court-fee. i^Coutts and Maepherson, yy.) 

Deonath Sahai V. Kadha Kant Prasad. 

3 P. D. T. 142 : A. I. R. 1922 Fat S6(l). 

-0. 7, R. 11— Plaintiff entitled only to one of 

two reliefs sued for — Lo^oer Court decreeing suit fully 
—Decree need not be vacated hut may be varied. 

Where a person who is entitled to sue only for 
accounts sues for dissolution of partnei-ship and for 
accounts, and the lower Court decrees the suit, where 
accounts have been taken and where defendants have 
not been prejudiced, the lower Court’s decree need 
not be vacated but it is enough if it is suitably varied. 
(^Kennedy, y. C. and Rupekand Bilaram, A. y. C.) 

Tulsidas v. Gangaram. 18 s I. R. 96 : 

86 I. C. 944 : A. I. R. 1925 Sind 272. 
-^-0. 7. R. 11 (‘^) —Poiver 7uhen to be exercised. 

The power to reject a plaint on the ground it does 
not disclose a cause of action must be exercised with 
great care and it is only if the court thinks that if 
even all the plaint allegations are proved there is no 
cause of action that the plaint can be rejected. 
(Madgaonkar, A. y. C.') COLLINS v. CHARLES 
booth & Co. 80 I, C. 958 : 17 S. I. R. 9. 

; 0. 7, R. 11 (c)— Appeal — Memorandum in¬ 

sufficiently stamPe d—Refection of appeal. 

An appellate court has no right to reject an appeal 
on the ground that it is insufficiently stamped. 
{Rafif/ue and Lindsay, yy.) JaI SINGH GiR v. SlTA 
Ram Singh. 21 A I. J. 333 : 

74 I.C. 757 : I. R. 4 A. (C:v.) 188 ; 

A. I. 1923 All. 349 (1). 

0. 7, Rr. 14 and 18 (2)—Documents produc¬ 
ed by plaintiff in ans7vcr to case set up by defendants — 
Ifo necessity for filing before first hearing. 

Where the plaintiff produces certain documents in 
rebuttal of a case set up by the defts. he need not 
enter them in the list prescribed by O. 7, R. 14, C. P. 
Code, nor need he file them before the first hearing 
under O.7, R-i8 (2), C.P. Code. Where the trial court 
refused to admit certain receipts tendered in evidence 
to prove the plaintiff’s parentage which was denied by 
the defendant, on the ground they were not filed 
under O. 7, R. 18 (2). C. P. Code. Held, the trial 
court was wrong in its procedure and it should have 
allowed the plaintiffs to prove the documents at the 
trial. (Afiller. C. y. and MulUck, y.) MaNBODH 
MiSSIR V. BHaIRO MISSIR. 4 V. P. L. R. (Pat.) 97 r 
4 Pat. L. T. 322 : 1922 P. H. C. C. 300 • 77 I. C. 848 : 

A. I. R. 1922 Pat. 569. 

-0. 7, R. 14 —Document not filed in Centrt 

when may be allowed to be used. 

Where it is made clear to the Court, that though a 
document is not filed or entered in the list along with 
the plaint, the document cannot be said to be fabri¬ 
cated on the face of it ; there is no reason why the 
party should not be allowed to use it in Court, i^ywala 
Prasad, y.) SUKAN SHAHU Z< JHORI MAHTO. 

60 I. C. 372 (Pat.), 

-0. 7, R. 16— Suit on pro-note — Ifote not re 

turned to defendant — Security. 

Where the promissory note sued on is not returned 
to the defendant, the deft, may become liable to 
third persons whe* may become holders of the note io 
due course and Courts can obtain proper security from 
the plaintiff before awarding him the amount found 
due from the defendant. {Sadasiva Aiyar and Spen- 

^^'*1 yy-) Duggempudi Nagamma V. TIRUMALA- 

REDDl PEDA VeNKATAREDDI. 59 I. C. 363 : 

12 L. W. 147. 

0. 7, R, 18— Failure to Produce document — 


Effect of. 
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W here a plaintiff who is directed to produce a cer¬ 
tain document by a certain time fails to do it, he 
cannot put it in as evidence later without leave of 
court, but this does not entitle the court to reject his 
plaint. XeitherO. 7 , R. i! nor O. 17 . R. 3 apply to 
such a case. {Ahdnl Raoof, /.) MaHOMED BaKSH 
r. M.M.IK -\IUSA. A. I. R. 1924 Lah. 608. 

' —0 7, R. 18— Certified copies of Public docu¬ 

ments may be received^ though not Produced tvith plaint. 

The C. P. (’ode, no doubt compels the parties to 
produce all the documentary evidence in their posses¬ 
sion or power on which they intend to rely at the first 
hearing of the .>uit. The rule was enacted to prevent 
fraud by the late production of suspicious documents 
and no suspicion can attach to certified copies of 
public documents and such documents may be receiv¬ 
ed in evidence tliough they have not been produced 
at the first hearing. {Das and Adantiy //.) Dwarka 
Prasad v. Jai Borham. 67 I. C. 686 : 

A. I. R. 1922 Pat. 322. 

--0. 8 , R. 2 — Limitation under special law 

cannot be allowed to le raised in aPPeil. 

A point of limitation under the provisions cf Sch. 
Ill, .Art. 2 of the Bengal Tenancy Act cannot be 
allowed to be raised for the first time in appeal as the 
determination of that question depends upon the fact 
as to when .service of notice of deposit was made on 
the landlord. O. 8, R. 2 requires the defendant to 
raise a question of special limitation. {Ghose, y.) 

Sheikh Haji Sadak Ali Khan v. Janakinath 
SINGHa Roy. 69 I. c. 194 : A. I. R. 19.‘:4 Cal. 463. 
-0. 8 , Rr. 2 and 4— Defence to be specific. 

It is the duty of defendants to particularise in their 
defence all points either of law or fact which they 
desire to take. Evasive denials are depreciated and 
the points of defence must be stated specifically and 
clearly. {Chose and Panton. JJ.^ SaRIFUN M.AN- 
DALIN V. FERADOUL KhaTUN. 76 I. C. 603 : 

A. I. R. 1923 Cal 678. 

-0. 8 , R. 2 •'Limitation should be specifically 

pleaded. 

Limitation, where it is sought to be relied on, should 
be specifically pleaded, particularly where the bar is 
alleged to l:e under some special law. Points of 
limitation should not be decided against the parties 
unless attention of the parties had been drawn there¬ 
to and opportunity given them to meet it on evidence. 
An issue ought to be framed if necessary. {Woodroffe 
and Cuming, yy.) SECY. OF STATE v. ANANDA 
MOHAN ROY. 661 C. 287 : 34 C. L. J. 205. 

-0. 8 , R. 2 —Question of limitation cannot be 

raised in appeal. 

A question of limitation cannot be raised for the 
first time in appeal. It must be raised by the defendant 
in his pleading according to O. 8 , R. 2 . {Mookerii, 
A C. y. and Fletcher, /.) BHUSHAN CHANDRA 

Pal V. Narendra Nath Koer. 60 I. c. 280 : 

32 c. L. J 236. 

-0. 8 , R. 2 —Plea of limitation. 

A general plea in the written statement that the 
suit is barred by limitation means that on the face of 
the plaint, the suit is barred Hence a substantive 
plea of limitation cannot be raised unless the neces¬ 
sary facts are stated in the written statement. {Das 
and Ross, //.) HaSAN IMANA V. DEBI PRASAD. 

3 P. 646 : 5 P. L. T. 303 : 1924 P. H. C. C. 189 : 

80 I. C. 966 : A. I. R. 1924 Pat. 664. 

”—0. 8 , R. 2 —Want of legal necessity—Plea 

cannot be raised for first time in appeal. 

WJiere a mortgage by the manager of a Hindu 
family is disputed on the ground that there was no 
necessity for a particular rate of interest, the plea 
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cannot be raised for the first time in appeal. {Miller 
C. y. and Adami, /.) AlTHAN GOPE v. KHaKHat 
Gahu. 3 Pat. L. T. 367 67 I. C. 790 : 1 Pat. 612- 

A. I. R. 1922 Pat. 366 
■■ 0. 8 , R. Z —Fraud, etc., not set up — Absence 
of issue — Court's Potvers, 

Where the defendants admitted execution of a 
document but did not plead fraud or undue influence 
and no issue was raised regarding the same, it is not 
open to courts to find that the defendants were not 
aware of the contents of the document. {Mullick and 
Atkinson, // ) SaDANAND TEWARI v. DeB NaTH 
ManJHI. 1922 P.H.C.C. 154 : A.I.R. 1922 Pat. 184. 

■ ■ -0. 8 , Rr. 3 and 5— Scope-.—Fhe words “ stated 

to be not admitted" in R 5 —Meaning of. 

Rule 5 should be read with R. 3 . The words “stated 
to be not admitted’’ in R. 5 mean specifically stated 
to be not admitted. {Ramesam and Reilly, yy\ 
SUBRAMANIA V. HITCHCOCK. 22 L. W. 26 • 

85 I. C. 900 : A. I. R. 1926 Mad. 95o! 

-0. 8 , R. 5— Admission by Mukhtear of a 

Party—Right to require proo^ in spite of admission. 

Though prior to the framing of issues in a suit the 
defendant’s mukhtear admits a fact alleged by the 
plaintiff, the admission is not conclusive in his favour 
and it is open to the court under O. 8 , R. 5 proviso to 
require the facts admitted to be proved by other evi¬ 
dence. {ScottSmith, A. C. /.) VlR SlNGH v 
BHOLa Singh. 6 Lah. L. J. 358 : 82 I. C. 617 : 

A. I. R. 1924 Lah. 744. 

--0. 8 , R. 5— Allegation in pleadings—Plaint 

—Statement as to date of death — Denial—Sufficiency 
of. 

Where the reversioners of a deceased Hindu bring 
a suit for possession of properties alleged to have been 
with the widow of the last male owner and in the 
plaint they allege that the widow died on a particular 
date and the defendant in the written statement 
alleges that the widow did not die on that particular 
date and also alleges that the plaintiff’s suit is barred 
by limitation, held, that it could not be said that inas¬ 
much as the defendant did not make a counter*?nega¬ 
tion as to what exactly the date of the death of the 
widow was, he must be deemed to have admitted that 
allegation in the plaint within the meaning of 0.8, R .5 
C. r. Code. In the present case there was no question 
of evasive denial for there was only one fact alleged 
and that had been stated to be not admitted. Whether 
the defendant actually knew the date of the death of 
the widow or not at the time they made, the pleading 
was not material. {Phillips, y.) N. C. RaJaGOPA- 
LACHARIAR «/. BaSHYACHARIAR. 20 1. W. 899 : 

(1924) M. W. N. 788 * 821. C. 684 : 

A. I. R. 1924 Mad. 838 ; 47 M. L. J. 520. 

-‘0. 8 , R. 5— Fact explicitly relied on in the 

plaint—No denial of it in the written statement of 
defendant except a general denial. 

When an allegation of fact is expl'citly lelied on in 
the plaint and there is no denial of it in the written 
reply of the defendants except a general one, viz. that 
fact is not admitted must be proved, the general 
denial will not safeguard defendants unless there is 
something in the course of trial to justify a suspicion 
that the defendant was taken by surprise or there was 
misunderstanding. In the case of a minor defendant 
however there is an exception which relates to persons 
under disability in O, 8 , R. 5 , C. P. Code. {Oldfield 
and Vcftkatasubba Rao, yy.) GOVINDASAMI PADAYA- 
CHI V. R, Sami PadayaCHI. 16 L. W. 911 : 

* 31 M. L. T. 258: (1923) H. W. H. 42 : 

A. I. R. 1923 Mad. 114 (2) : 43 H. I. J. 679: 

— --0. 8 , R. 6 — Discretion wheti to be used—- 
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Admission made collusively or to evade a rule of public 
policy. 

The discretion under this rule should be exercised 
by the lower C’ourt where it suspects .m admission 
made collusively or to avoid a rule of public policy 
An allegation of fact in a plaint not specifically denied 
must be deemed to have been admitted and the Ap¬ 
pellate Court would in such case be using its discre¬ 
tion wrongly in requiring proof of the admission. 
i^Sadasiva Aiyar and Spencer, J/.) VENKATA 
REDDIz’. MUTHU PaMBULU NaIK. 60 I C. 5t.4 : 
(1920) M. W. N. 512 ; 58 I. C. 801 : 28 M. L. T. 213 : 

39 M, I. J. 463. 

0. o, R. 5 rallure to deny an oral pleading 
— IVo inference of admission . an he drawn. 

Provisions expressly made applicable to allegations 
in plaint) and to defendant’s failure to deny them 
should not be applied to an oral pleading of the de¬ 
fendant so as to infer from the aljsence of a reply by 
plaintiff, that the latter accepted it as true. {A'lnPhede, 
A.J.C.) LaXMAN z'. liABUSA. 85 I. C. 768: 

A. I. R. 1925 Nag. 380. 

0 8 , R. 5 Admission in pleadings — Con- 
structiem of—Qualified admission—Effect of. 

It is a general rule of law that an admission made 
by the opposite party in his pleadings of a fact neces¬ 
sary for the decision of a case dispenses with its proof. 
But an admission must be taken as a whole and not 
piecemeal. The principle upon which the latter rule 
is grounded is that if a party makes a qualified state¬ 
ment, that statement cannot be used as against him 
apart from that qualification. An unfair use is not to 
be made of a party’s statement by trying to convert 
into a particular admission by him. that which he 
never intended to be such an admission. Where the 
defendant admits the affixing of his thumb impression 
in a blank paper, that does not amount to admission of 
execution of a promissory note which had been brought 
into existence over his thumb impression. (^Kinkkede, 
.4. J. C.) DEVIDAS V. MaMOOJI. 20 N. L. R. 7 : 

_78 I. C. 104 : A. I. R. 1924 Nag. 103. 

;-0. 8 , R. 5— Defendant ex parte— Proof of 

plaint—Allegatiofis nken necessary — Practice. 

Under O. 8 , R, 5 where the defendant does not 
appear at all he must be taken to have admitted all 
the allegations in the plaint. Therefore ordinarily in 
an ex parse case no issue arises at all and there is 
nothing for the plaintiff to prove. But by the proviso 
to O. 8 , R. 5 it is left to the discretion of the (^ourt 
to select some of the facts which under the rule itself 
must be regarded as admitted and to say that the 
plaintiff must prove them in spite of the implied ad¬ 
mission. The Courts do in practice almost invariably, 
though often tacitly, direct that the main points alleg¬ 
ed in the plaint are to be proved otherwise than by 
the implied admission of the defendants and only the 
minor points are to be taken as proved by that admis¬ 
sion. But when the Court accepts certain allegations 
in the plaint as proved by the implied admission of 
the defendant and selects others as requiring proof by 
the plaintiff it is bound to tell the plaintiff clearly what 
the points are that have been so selected and the only 
way to do this is to state them as issues. In the 
majority of ex Parte cases it is so clear to everybody 
what the points selected as requiring proof otherwise 
than by the implied admission are that it is unneces¬ 
sary to state them at all, and this would seem to be 
the state of things for which the last paragraph of 
Rule I of O. 14 provides. But if there is any room for 
doubt about the matter, then the Court is bound to 
inform the plaintiff specifically which points he has to 
prove and which can be taken as proved. {^BatUn^ J 


C. P. CODE (V OF 1908). 0. 8 , R. 6 . 

C. and I/allifax, A.J.C.) MT. BHUKIBHAI v. ISHAK 
tlUSSAlN. 69 I. C. 619 : A. I. R. 1923 Nag. 83. 

-0. 8 , R. 6 — Set off — Suit by assignee front 

co'sharer for profits—Decree in favottr of la7uba> dar — 
Right to set off. 

A decree for arrears of rent obtained by a lambar- 
dar against co-sharer could not be set off against a 
claim for profits by an assignee from ihe co-sharer. 
{P/fulsay, Sulaiman and K anhaiya Laf J J.) GOVIND 
RAiM V. KUNJ BehaRI LaL. 22 A. L. J. 217 : 

L. R 6 A. 65 (Rev.) ; 83 1. C. 403 : 46 A. 398 : 

A. I. R. 1924 All. 341. 

-0. 8 , R. 6 — Set off — Suit for Price of goods 

sold and delivered—Defence that there were cou*:ter* 
dealings between the parties—Set off. 

Plaintiff brought a suit for the price of goods sold 
and delivered. The plea of the defendant was that 
the suit transaction formed one out of a number of 
similar transactions between the parties and that if 
the payments were to be credited on both sides a de¬ 
finite balance would be found payable by tlie plaintiff 
to the defendant. Held, that tiie sum claimed by the 
defendant was an ascertained sum and could be made 
the subject of a set-off within the meaning of O. 8 , 
R. 6 , C.P. Code and consequently the Court below was 
wrong in refusing to go into his claim. {Da/iiels and 
Neave, JJf) HaR PRASaD v. FIRM OF RaM SaRUP 
RaDHa KiSHEN. 22 A. L. z. 844 : L. R, 5 A. 734 : 

82 I. C. 340 : A. I. R. 1924 All 872. 
6 . 8 , R. 6— Set-off — Coutiter-claini — Distinc¬ 
tion—Claim for unliquidated damages—Omission to 
plead — Anunament. 

Under O. 8 , R. 6 C. P. Code., it is not open to a de¬ 
fendant to claim a set-off in respect of unliquidated 
damages for alleged breaches of contracts. But the 
C P. Code does not exclude what is called an equit¬ 
able set-off provided the defendant’s cross-demand 
arises out of the same transaction as the plaintiff’s 
claim. 2 M.H.C.R. 296 , 303 , Foil. Under R. 118 of 
the Bom. High Court Rules a defendant may set up 

by way of set-off or counter-claim against the claims 

of the plaintiffs any right or claim whether such set- 
eff or counter-claim sounds in damages or not. Nothing 
which was not a good set off before the passing 
of the said rule can be a good set-off under the said 
rule, the set-off must still he for an ascertained sum or 
it must arise out of the same transaction, as the plain¬ 
tiff s daim. A counter-claim, however, need not arise 
out of the same transaction. Set-off is a ground of 
defence and it should be pleaded in the written state¬ 
ment Counter-claim does not afford any defence tO' 
the gift, s claim : it is a weapon of offence which 
enables a defendant to enforce a claim against the 
plff. as effectually as in an independent action. The 
abore distinction betw-een a set-off and counter-claim 
hasan important bearing on the question of limitation, 
forif the statute of limitations is pleaded to a defence 
of set-off, the plaintiff, in order to establish his plea, 
mist prove that the set-off was barred when the plain- 

ti£ commenced his action ; it is not enough to prove 

that it was barred at the time when it w'as pleaded. 

case of a counter-claim, it is enough for the 
paintiff to prove that the counter-claim was barred 
vhen it was pleaded. IValker w. Clements, ic 

Q. B. 1046 ; McGowan v. Middleton, ( 1888 ) ii Q. B. 
464 : 7 A. 204 ; 42 M. 873 Rel. {Mulla, J.) NaJaN 
AHMED HaJI ALI v. SaLE MaHOMED PEER MA¬ 
HOMED. 24 Bom. 1. E. 998 : 77 I. C. 943 ; 

A. I. B. 1923 Bom. 118. 

0. 8 . R. 6 — Set-off — Counter-clai?n— Equitable- 
^st off Difference between—Suit for dividend—Right 
to set off damages. 
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A set-off and counter-claim are governed by rules or 
procedure, and a person can only plead by way of set¬ 
off or counter claim that which is permitted By those 
rules. A set off can be pleaded as a defence and can 
only be raised where the claim to set-off one against 
the other whether by plaintiff or defendant exists in 
the same right. A set-off can also be the subject- 
matter of a separate action or a counter-claim. In a 
suit by a shareholder for recovery of dividends de¬ 
clared by the company it is not open to the directors to 
claim by way of set-off damages due from plaintiff in 
respect of alleged breaches of contract. (^MacUod^ 
C. /. a>id Coyaiee, /.) VlTHALDAS GuLABDAS v. 

THE Hyderabad Spinning and Weaving Co., 
LTD. 47 Bom. 182 : 67 I. C. 326 : 

24 Bom. L R. 328 . A. I. R 1923 Bom. 24. 
-0. 8 . R 6 — Scope of. 

O. 8 , ; , 6 , C. P. Code only provides for set off in 
suits for recovery of money but makes no provision for 
counter claim. ewhonld and Cuming^ JJ GOUR 
CHANDRA GOSWAMI V. CHAIRMAN , NABADWIP 
MUNlCiPAi.n Y. A. I. R. 1922 Cal. 1 (1). 

— ■■—0. 8 , R. 6 —Unasccrtairud sum—O 8 , R. 6 

does uot apply, blit if cross'demands are 7>ery closely 
connected set off can be pleadtd. 

Where the sum claimed is not an ascertained sum 
of money O. 8 , R. 6 , C. P. Code, is inapplicable. But 
if cro.ss-demands arise out of one and the sante tran¬ 
saction or are so connected in their nature and cir¬ 
cumstances that they can be looked upon as part of 
one transaction. Courts of Equity in England have 
held that the defendant may be allowed to plead a set¬ 
off although the amount may be unascertained. This 
doctrine of equitable set-off has been recognised by 
Indian Courts. {Venkaiasubba Rao, y.) SUTRAME 
GOVINDA RAO V. A. N. RUDRAYYA. ! 

(1925) M. W. N. 228 : A. I. R. 1925 Mad. 830 : 

49 M. L. J. 14. 

— 0. 8 , R. 6 — lu/uitable set-off'—Failure to 
plead does not bar suit. 

It is not obligatory upon a defendant to plead an 
equitable set-off. 

The defendant who was the principal of the plain¬ 
tiff had a claim against the latter for damages for the 
unauthorised sale of certain goods belonging to him¬ 
self (defendant). But in the plaintiff’s suit against 
the defendant, the latter chose not to have the point 
as to his claim tried, field, that his failure to have 
the issue tried led to the same legal conseqrence 
as an entire omission to raise the plea : but thit he 
was not bound to raise the plea and his omission to 
raise it did not preclude him from bringing a separate 
action on it. {Veukatasubba Rao^ Jf) SUTRAME 
GOVINDA RAO V. A. N. Rudrayya. 

(1925) M. W. N. 2?8 : 
A. I. B. 1925 Mad. 830 ; 49 M. L. J. 14. 

I —0. 8 , R. 6 —Defendant having first statea in 

the statement that he would make a separate cottuVr' 
<laim is not estopped from claiming a set-off tn the sane 
suit. 

Where plaintiff sued for price of an article ard 
defendant stated that he never got it and that he 
would bring a separate suit for damages for non-delr 
very, due to plaintiff’s negligence but subsequent!; 
changed his mind and wanted to make a counter¬ 
claim and set-off in respect of such damages 
Jield^ that though they could not make a counter¬ 
claim still they w’ere not precluded from claiming set¬ 
off by way of defence to the plaintiff’s claim. {Coutts 
Trotter^ C. J. and Ramesam^ Jf) ABDUL KaDER 

BIN Salim Bashrabil v . Faroji bin ali Bane 
MOON. 20 L. W. 631: 83 I. C. 769 • 


A. I. B.. 1925 Mad. 228 

- 0 . 8 , R. ^—hquitable ^et off^7'ime-barred 

claim by a co-parcener against joint family cannot be 
set-off. 

When taking accounts in a partition suit, a time 
barred claim by one co-parcener against the joint 
family, cannot be allowed as equitable set-off 
(^Spencer and Ramesam, //.) SUBRAYA BHANDARV 
V. Janardana Bhandary. 14 l 53 - , 

62 I. C. 852 ; 41 M. L. J. 37 Q 

- -- 0. 8, R. 6 —Omission to plead set-off—Prior 

litigation—Effect of. 

In case of legal set-off, deft, is not bound to put 
forward his counter-claim and a separate suit by him 
will lie. Yet if he did put forward such a counte^ 
claim by way of legal set-off and if the whole of that 
counter-claim, was within the competence of the Court 
to decide, he cannot afterwards sue for any portion of 
that claim, if he did not get a decree for that portion 
in the fresh suit. An equitable set-off ought always to 
be the basis of a counter claim in the first suit itself. 
{,Sadasiva Aiyar and Spencer^ JJ.') AMEENAMMaL 
V. MINAKSHI. 60 I. C. 226 : 12 1. W. 173. 

-0. 8 , R. 6 — Set-off — Counter-claim — Limita¬ 


tion. 

A set-off claimed not merely by way of defence, but 
made the basis of a counter-claim can in no sense be 
treated as a defence, and limitation in regard to its 
recovery must be determined with reference to the 
date on which the counter-claim was preferred. 
i^lVadegaonkart A. J. C.) BENI v BISan DaYaL. 

89 1. C. 371 : A. I. R. 1925 Nag. 446. 
— —0. 8 , R. 6 — Set-off can be claimed if arising 

out of the same transaction. 

In a suit for contribution of rent due by plaintiff 
and defendant, the latter cannot claim by way of set 
off an amount due to him from plaintiff as share of 
profits realised by plaintiff as manager of the tenancy 
land. But he can make a counter-claim in re.spect of 
it. sfCotwal, A. J. C.') MT. ZUKKOBAI z/. BHaL 
SINGH. 8 N. L. J. 206 : A. I. R. 1926 Nag. 166. 

-0. 8 , R. 6 —Limitation Counter-claim must 

be within time on the date of pleadings. 

Where defendant claims certain sum against plain¬ 
tiff in a suit for money not merely by way of defence 
but as a counter-claim, his claim must be within time 
on the date he files his pleadings. 7 All. 284 Dist. 
{yVadeguonkar, A. J. C.) BENI v. BiSAN DaYAL. 


A. I. R. 1923 Nag. 446. 

—-—0. 8 , R. 6 — Set'off not claimed in the suit 

:annot l}e claimed in the execution proceedings. 

W’here the plaintiff Bank obtained a decree 
in a suit in which the defendant did not claim 
his fixed deposit in the Bank as a set-off. 
Held-, he could not claim it in execution proceed¬ 
ings of that decree. {^Kendall A. J. C). NATIONAL 

Bank of Upper India, ltd. v. Gopal Das. 


11 0 . I. J.517 ; 27 0 . G. 248 : 
81 I.C. 651 ; A. I. B. 1924 Ondh 434. 

-0. 8 , R. 6 —Equitable set-off can be claimed 

though time-barred. 

A time-barred debt may be claimed by way of equit¬ 
able set-off. 12 C. W.N, 60 and 19 C. W. N. 1183 
Foil. (^Adami and Sfn., JJ-') NATHAN PRASAD 

Shah v. Kali Prasad Shah. 1925 P. H. C. C. 317 : 

A. I. R, 1926 Pat. 77. 

-~—0. 8 , R. 6 —The whole sum set-off without 

reference to any portion of the Plaintiff's claim which 
\defcftdant admits determines jurisdiction whether set- 
\off is a legal or equitable one* But where the plaintiff 
xdmits any portion of the smm set-off^ that portion 
Jtould be deducted while determining iurisdietion of 
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the Court to try the set-off'. 

Thewords not exceeding the pecuniary limits of the 
jurisdiction of the Court ” must be construed as apply¬ 
ing to the whole of the ascertained sum. That being 
so, the valuation of a set-off, for the purposes of 
jurisdiction, must be taken as relating to the whole of 
the ascertained sum so pleaded and without reference 
to any portion of the plaintiff’s claim which the de¬ 
fendant admits. This method of valuation should be 
applied equally whether the set off is of the nature 
of a l^al “ set-orf’ or of an ‘ equitable set off.’ But 
where the plaintifi admits in the plaint any portion of 
the defendant s claim, that portion must be deducted 
from the set-off claimed while determining the juris¬ 
diction of the Court to try the set-off. {Lentaigne, /.) 
D. S. Abraham and Co. v. Ibrahim Gorabhoy. 

^ : A. I. R 1925 Rang. 65. 

0. 8 , R. 6 — Set'off — Countcr-claitn — Specific 
performance. 

Though counter-claim is a form of suit unknown 
to the C. P. Code, there is nothing to prevent a Judge 
treating the counter-claim as the plaint in a suit and 
hearing the two together if the counter-claim is pro¬ 
perly stamped. {Young and Healds J/.) SaYA 
Bya V. MaunG Kyaw Shun. 2 Rang 276 • 

« £• Ci.) ■ A. I. R. 1924 Rang. 346. 

——-0. 8 , R. 6 (f)— T'he lukoU of the sum claimed 
as set-off should be within iurixdiction. 

The words * not exceeding the pecuniary limits of 
the jurisdiction of the Court” must be construed as 
applying to the whole of the “ ascertained sum.” 
Where plaintiff claimed Rs. 3 , 567 - 1-0 but admitted 
receipt of Rs. 1,600 and prayed fora decree for 
Rs. 1 , 967 - 1-0 and where the defendant admitted the 

claim for Rs. 3 , 567 - 1-0 but alleged that he had made 

payments to plaintiff amounting in all to Rs. 3,000 
and also that plaintiff owed to him Rs. 1 , 573 , ^he prin¬ 
cipal and interest due on a promissory note and claim¬ 
ed Rs. 1 , 005 - 15-0 as the net balance due to him by 
the plaintiff, held, that the fact that the defendant 
claimed only Rs. 1 , 005-15 o was not the test to be 
applied to ascertain whether the set-off was within the 
jurisdiction of the Court and that the proper test must 
be whether the ascertained sum or the aggregate of 
the ascertained sums w’hich the defendant sought to 
set-off did not exceed the pecuniary jurisdiction of the 
Court. {Lentaigne and Carr, JJ ') MOE MOE z/. 
I. M. SeedaT. 2 Rang. 349 : 84 I. C. 956 : 

A. I. R. 1925 Rang. 22. 

---0. 8 , R. 9 — Court's permission is necessary 

for filing pleadings in reply to defendant's written 
statement. 

Under the ordinary practice in the mofussil of Bom¬ 
bay it is not customary for a plaintiff to put in a reply 
to the defendant’s written statement ; on the other 
hand Order 8 , R. 9 , requires the leave of the Court 
before any party can make a further pleading after 
the written statement has been filed, {^Marten and 
Fawcett, /y.) JUVANSINGJI MOTISINGJI v. DOLA 
Chhaua. 27 B. L. R. 890 ; A. I. R. 1925 Bom. 390. 

' —0. 8 , R. 10— Delay in filing written state¬ 

ment—Vakil refiesing to file is sufficient cattse. 

Where a Vakil refused to file a written statement on 
behalf of the defendant and did not consent to any 
•other Vakil being engaged, held, it was sufficient 
cause to excuse a delay in filing a written statement 
•after the date fixed. {iVallis and ICrishnan, JJf) 

RaJa Muthu Krishna v. nurse. 

. 14 L. W. 154 : 69 I. C. 695 • 

<1921) M. W N. 362: 44 Mad. 978 : 41 M. L. J. 213. 

“ —0. 8 , B. 10 —>Rtile applies only if there is 

specific requirement by Court for written statement and 
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7iot merely general direction in summons. 

Rule 10 of Order applies only to a specific require¬ 
ment by the Court to the filing of a written statement 
' and not a general direction in the summons that such 
a written statement may be filed. {Dalai and lYazir 
Hasan, A-J Cs.) THAKURAIN DHIKaJ KUNWAR v. 
SarJu NapaIN. 12 0. L. J. 532 : 2 0. W. N. 391 : 

88 I. C. 540 ; A. I. R. 1925 Ondh 567. 
-0. 9— Applicability parte decree — Appli¬ 
cation to set aside — IVhether affidavit compulsory — 
Proper procedure. 

Where the applicant, in seeking to set aside an 
ex parte decree of an appellate Court on the ground 
that he had no notice of the appeal, was questioned 
why he did not file an affidavit in support of his alle¬ 
gation. Held, there is nothing in Order 9 , C. P, Code, 
making it compulsory on the applicant to file an 
affidavit. If the ('ourt entertains any doubt as to the 
applicant’s it shoultl require the applicant to 

file an affidavit or examine him. (Preman/le, S. M. 
and Burn, J .M.) PreM NaRAIN r. .‘\HMAD ShaH. 

L. R. 5 A. 325 (C:v ). 
0. 9— Applicability — Application arising out 
of execution proceedings —Order does not apply. 

O 9 of the Code of Civil Procedure is not appli¬ 
cable to applications arising out of execution proceed¬ 
ings. 99 C. W. N. 25 : 41 C. I ; 63 I.C 65 s ; 49 LC. 
617 Foil. (^Suhrawardy and Chotztier, / / ■) 

Nagendra Nath Ch.-\tterji v. Kakhal Das 
TaRAFDAR. 41 c. L. J. 286 : 79 I. c. 331 : 

A. I. R. 1925 Cal. 510. 
-0. 9— Under O. 9 status quo ante is only res¬ 
tored. 

Under Order 9 , C.P.Code, an application for restora¬ 
tion should be made so as to bring the suit back, as 

regards parties to the exact position in which it was 

when the suit was dismissed. After that,it is competent 
for a particular plaintiff or plaintiffs to apply to be 
dismissed from the suit or to withdraw the suit. 
{Rankin and M. N. Mukerfi, //.) KaLIDAS 

Chandra Ray v Hriday Chandra Das. 

39 C. I. J. 367 : 83 I. C. 938 : A. I. R. 1924 Cal. 814. 

. 0 ^ 9 — Applicability — Proceedings connected 

with pauper applications. 

Quaere-. If O. 9 applies to proceedings connected with 
pauper applications ? {Madhavan Nair, J.') CHIN- 
nammal V. Papathi AMMAL 

85 I.C. 982 : A.I.R. 1925 Mad. 986. 
D. 9— Applicability — Missing of a train is no 
good ground for absence — Practice. 

It cannot be too emphatically laid down that the 
missing of a train is no sufficient ground for postpone¬ 
ment of a case. Even if the missing of a train was 
proved lo be for good cause parties must understand 
that they must leave a safe margin for appearance in 
cases. {Ashworth, A./.C.) MT. Amma KhaTUN v. 
MAHOMED Wall 88 I.C. 481 : A.I.R. 1926 Ovdh 75. 

9 and S. 141— Applicability to executiofi 

Proceedings. 

S. 141 and O. 9 are not primarily intended to apply 
to proceedings in execution under O. 21 , R 90 for 
disposing of applications ex parte, still, a court in the 
exercise of its jurisdiction should have power in such 
cases to restore the applications to file and decide it 
on merits. {Kennedy, J.C. and Madgaonkar, A-ff.C'). 
ISARSING 2 /. UDHAVDAS. 83 I.C. 749: 17 S.L.R. 105, 

- —0. 9, R. 1—Ex parte cases — Duty of Court to 

require proof from plaintiff. 

Even if a case is heard ex parte, it is the duty of the 
Court to consider the interest of the absent party and 
not to pass a decree except on proof by the plaintiff 
that he is entitled to that decree. {Newbould and 
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A'afikin, //.) MONMATHA KUMAR RaY JaSODA 
Lal. 28 C. W. N. 300 : 77 I. C. 551 : 

A. I. R. 1924 C^l. 647. 

-0. 9, Rr. 2 and 4— Proct’ss fet paid in siiffi' 

dent ttnu—Sitnimons not sert’ed — Suit cannot be 
dismissed. 

Where tlie plaintiff had paid the process fee on such 
a date ulien there was sufiicienl time for the service 
of sunnnoiis being effected before the date of hearing 
the suit cannot be dismissed under O. g, R. 2 , C. P. 
Code. The Iligli Court can interfere in revision and 
set aside the dismissal even though the plaintiff can 
sue afresli. {Abdul Kaoof. y.) RaLLA RaM V. MT. 
KaJ 4 Lah. L.J. 71: 67 I.C. 943 :A.I.R. 1922 Lah. 63. 
-0. 9, Rr. 2—4 - Execution application dismiss¬ 
ed under A\ 2 or E. 3 — Proceedings under R. 4 cannot 

be liU'en. 

When an application for execution has been dis- 
mi'sed for default in circumstances mentioned in Rr. 2 
and 3 of (b 9 of the Code relating to suits, proceedings 
under K. 4 of the same order cannot be taken in 
respect of such an application. 17 All. 106 (P. Q.) 
Ref. {Dalai. JC. and IVazir Alasan, A./.C.') 
FKBAL NaUAIN I. AfT. JaGRANJ. 28 0. C. 168 : 

85 I. C. 430 : A. I. R. 1925 Oudh 552. 

-0- 9. R 3— Plaintiff and duo out of three 

defendants absent—One defendant alone present — Dis' 
missal of suit—Subsequent suit. 

Strictly construed, the expression “neither party ” in 
O. g, K. .3 of the C. P. Code would mean “not any 
one of two or more parties”. Hut the word “party” 
in the Code in various rules refers to the party whose 
case is being considered, ('onsequently in a case 
where the plaintiff and two out of three defendants 
were absent but one defendant was present, the dis¬ 
missal of the suit for default can be said to be under 
Order g, K. 3 only so far as the two absent defendants 
are concerned but not so far as the defendant who was 
present was concerned. Therefore a second suit 
against the two absent defendants is maintainable. 
{Mears. C.J. and Sula.man, J ) MAKUNDI SINGH 
V. PaRBHU DaYal. 90 I. C. 2 : 23 A. L. J. 993. 

_0. 9. R. 3— Suit against several defendants — 

One defendant only present—Plaintiff and other 
defendants absent—Suit dismissed for default — Plain' 
tiff can b^ing fresh suit against absent defe7idants for 
whole amount if cause of action be Joint and several — 
Contract Act. S. 43 . 

Where on the day fixed for hearing only one of 
several defendants appears and the plaintiff also fails 
to appear, and the suit is consequently dismissed for 
default, the plaintiff can bring a fresh suit on the 
same cause of action against the absent defendants 
and can get a decree for the whole amount if the 
cause of action be joint and several against all defen¬ 
dants. 10 N. L. R. 39 Foil. {Kanhaiya Laf /.) 
Parbhu Dayal Singh v. tirbhuwan Singh. 

85 I. C 788 : A. 1. B. 1926 All. 425. 

-0. 9, R. 3— fiot to be dismissed for 

plaintiff's failure to appear on dale not fixed for 
defeftdant's appearance but only for plaintiff's appear¬ 
ance to learn the date for defendant's appearance- 

W’here no date has been fixed for the appearance of 
the defendants within the meaning of O. 5 , R. i the 
Court has no power to dismiss the .suit in default 
under O. 9 , R, 3 . Where the date on which plaintiff 
made default was not a date fixed for hearing in the 
case but was a date fixed for the plaintiff to attend 
and find out what date had been fixed for the appear¬ 
ance of the defendant. Held^ it was quite unneces¬ 
sary for the plaintiff to appear on this date, and .what 
the Court ought to have done was to fix a date for 
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the appearance of the defendant, and to proceed with 
the suit under O. 9 , R. 3 , if on the date so fixed the 
plaintiff failed to put in appearance. {Moti Sagar 
/.) ISHAR Singh v. Sharaf. 78 I. c. ift * 

A. I. R. 1926 Lah. 96. 

-0. 9, Rr. 3 and 8 — Party pleading bar of 

O. 9 must prove that prior dismissal was under R. 8 
O. g, C.P. Code, contemplates two cases of dismissal 
for default of appearance with distinct legal conse¬ 
quences attaching to each dismissal. Where the 
dismissal is under R. 3 , O. 9 there is no bar to a fresh 
suit, while a dismissal under R. 8 of O. 9 precludes a 
second suit. Hence in seeking to apply O. g, C.P, Code 
it is essential to ascertain under what rule the di.smissal 
of the first application was made. It is incumbent on 
the party who relies on the bar of O. 9 to show that 
the dismissal of the previous application was under R. 

8. {A'ladhavan .Vai/', J.') CHINNAMMAL v. PaPaTHI 
Ammal. 85 I. C. 982 : A. I. R. 1925 Mad. 986. 

-0. 9, R. 3— Does not apply to O. 10 , R. 4 . 

O. 9 does not apply to the special set of circumstan¬ 
ces contemplated by O. 10 , R. 4 . {.^adasiva Aiyar 
and CouitS'T rotter y J J KaNDOTH PUTHIYaDATH 
CHENGARU CHANDU V. PUTHIYADATH CHENGARU 

Raman Nair. (I 92 i) m. w. n. 390 - 

63 I. C. 961 : 14 L. W. 15. 

-0. 9, Rr. 3 and 4— Dismissal in default of 

parties—Permits fresh suit. 

Where a suit has been dismissed in the absence of 
both the parties under O. g, R. 3 , of the C. P. Code 
the plaintiff can institute a fresh suit under R. 4 , 
{Baker. J. C.) SHEIKH BALDAR SHEIKH iMAM. 

76 I.C. 46 : A. I. R. 1925 Nag. 31. 

-0.9, Rr. Sand 9— Execution Proceedings — 

Dismissal of. for default—Setlittg aside dismissal. 

Where an execution application is dismissed for 
default, no application lies under O. 9 , R. 9 to have the 
application restored to file and disposed of. 17 A. lofi 
Ref. {Dalaly J. C. and IVazir Hasan^ A. J. C.)> 
IQBAL NARAIN V. MT. JAGRANS. 1 0. W.N. 847 : 

10 0. & A. L. R. 1285 : 28 0. C. 158 r 

A. I. E. 1925 Oudh 652. 

-0. 9, B. 3— Dismissal of suit under^ Appltca- 

tion for restoration—Notice to opposite side is not 
necessary. 

Notice of application for restoration of a suit dis¬ 
missed under O. 9 , R 3 in the absence of both the 
parties need not be sent to the other side 10 A. L. 
J., 399 , Foil. {Daniels, J.C.') RaMJI LaL z/ KeSHQ 
Ram. 24 0 . C. 347 : 9 0. I. J. 52 : 

64 I. C 767 : A. I. B. 1923 Oudh. 66 (1.) 

- —--0. 9, B- 3— Dismissal for default. 

An order dismissing the suit for default under O. 9 ^ 
R. 3 on the ground that the pleader was not appearing 
and there was no one to examine the witness where 
there is a duly authorised agent, with a registered 
power of attorney present in Court with his witness, is- 
illegal. {Jwala Prasad, J.') KunJa BEHARI SiNGH 
V. Sheodahin Pandey, 

3 P. I. T. 447 : A. I. B. 1922 Pat. 604. 

-0. 9, B. 3— Application for amendment of 

issue— Parties absent—Suit cannot be xlismissed. 

Where, on a day fixed to consider an application for 
amendment of issues, in a suit, neither party is present, 
the Court can only dismiss the application for amend¬ 
ment and not dismiss the suit for default. {^Das and 
Adami, //.) SUKHDEO v. JUDAGI. 

6 Pat, L. J. 331: 63 I. C. 746 : 2 Pat, L. T. 760 (X). 
-0. 9. R. 4— Application — Notice of, to defen¬ 
dant is unnecessary. 

On an application under O. 9, R. 4 of the.Code* 
notice to a defendant is unnecessary. 10 A, L. J. 39^ 
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Foil. ^Daniels, /.C.) KaMJI LaL z/. Kesho RaM. 

24 0. C. 347 : 9 0. L. J 62 : 
^ y L C. 767 ; A. I. R. 1923 Ordh 55 (l). 

<orittn^ the 7uord file o7t 
an applicatio7t is neither a disffiissal nor a rejectio^i of 

it. 

On the nth November 1922 the opposite party made 
an application under O 21 , K. 100 affixing taida.'ia 
(court-fee) for service of notice upon the opposite 
party. That application was headed O. 21 , K. 100 . 
On the nth November when the application 
was filed the Court on the margin thereof noted 
“With case on i 8 th November I 922 ”. On the i 8 th 
November, 1922 , the Court made the following note: 

Petitioner absent. Put up on 20 th November, 1922 ” 
On 20 th November 1922 , it was noted in the margin 
that ‘Petitioner still absent, fife.” The opposite party 
then on the 14 th December 1922 made an application 
asking for the hearing and disposal of his orimnal 
application made on the iith November 1922 . In his 
application the opposite party asked for the restoration 
of his former application. IJeid, that there was noth¬ 
ing to be restored, inasmuch as the first application 
was not disposed of in accordance with law. The Court 
had not rejected or dismissed it, but had simply ordered 
it to be filed on account of the absence of the opposite 
party. eld further that this kind of order is not 
sanctioned by the Code nor has it any meaning. Held, 
also that even if the Court below meant to dismiss the 
application by the word “File” employed by it, it had 
ample jurisdiction to restore it under Section 151 of 
the Civil Procedure Code. {Jwala Prasad, /.) 

Thakur Prasad v, Sukhlal Singh. 

5 ^ C. 598 : A. I. R. 1924 Pat. 698. 

■ 9’ R* 4— Apphcabiliiy—Application tinder 

O, 21 , P. 100 . 

An application under O. 21 . K. loo is notan applica¬ 
tion in execution, the proceedings being in the nature 
of a summary suit. Although the provision of O. 9 , 
R, 4 does not apply to an application under G. 21 * 

R. 90 it can well apply to proceedings under O. 21 * 

R. 100 , {Das and Adami,JJ.) SheO NaNDAN CHaG- 
DHURY V. Debi Lal Chaudhury. 4 Pat. L. T. 93 • 

1923 P. H. C. C. 78 : 1 Pat. I. R. 134 • 

71 I. C.^484 : 2 Pat. 372 : A. I. R. 19?3 Pat. 239. 

0. 9, R. 4— Duly authorised agetit present — 
Suit cannot be dismissed for default. 

Where there is a duly authorised agent with a 
registered power of attorney present in Court for the 
hearing of a suit, it is not competent to the Court, to 
dismiss the suit for default of appearance of the party 
under O. 9 , K. 4 , C. P. C. {Jwala Prasad, J.) 

Kunja Behari Singh v. Sheodhin Pandey. 

3 Pat. L. T. 447 : 68 I. C, 659 : I.A.R. 19X2 Pat. 504. 

—0. 9, R. 4 —Default to Pay Process-fees for 
the attendance of otte of several defendants —Suit can- 
not be dismissed against all. 

A suit should not be dismissed as against defts. w’ho 
have been served and who have filed written state¬ 
ments, owing to the default of the plaintiff to pay pro¬ 
cess fees on the day fixed for payment in respect of 
some defts. The provisions of R. 4 apply to a date 
^ed for the hearing of the suit and not one fixed for 
payment of process-fees. {Das and Adami, J J.) 

Ramnand Singh v. chandrama Singh. 

60 I. C. 377 : 2 Pat. L. T. 256. 

;—0* 9, R. 4 —Application to sue as pauper — 
Dismissal for default—Fresh application. 

Fresh application can be made, although the appli¬ 
cations to sue in forma pauPeries is once dismissed. 

\Po Han, J.') MaUNG AUNG TUN v. Ma E KIN, 

2 Bur. L. J. 217 : 76 I. C. 785 : 

Q. D.—VOL. I—71 
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A. I. R. 1924 Rang. 161 (1). 

-0. 9, Rr. 6 and ^—Dismissal fo> default — 

Absenee of petitioner—Hon service—Effect of. 

O. 9 , R 5 has no application to a case where the 
plaintiff has failed to appear ; and the fact that the 
summons has been returned unserved, is no ground to 
set aside the order of dismissal for default of the peti¬ 
tioner. {Cuming, /.) SaRBA SUNDARI DaSSI v. PaN- 
CHANAN Ray. 90 I. c. 675 (Cal.). 

“ 9, Rr. 6 and 7— Order for ex parte procee¬ 

ding—Ho necessity of setting aside the otder. 

The mere fact that on a particular date on which a 
case had been taken up for, hearing the deft, was not 
present and an order was ma<le that proceedings should 
be taken against him cx parte on that date, does not 
preclude him from appearing at a later stage in the 
suit and if decree is not passed ex parte against him, 
necessary for him to have that order set aside. 
He cnii appear and defend the suit and can refer to 
arbitration and can authorise his pleader to do the 
same, {Banerji, J.) Mai NU v. TULSHl. 

L. R. 3 A. 679 : 64 I. C. 958 : 20 A. L. J. 39 : 

A. I. R. 1922 AH. 33. 

0. 9, Rr. 6 and ’7—Sirihing of defence — Order 
when to be passed. 

No order should be passed against a party without 
allowing him a reasonable opportunity of being heard 
and adducing evidence in his favour. A suit for par¬ 
tition was taken up for hearing on 12 - 4-1923 after 
several prior adjournments granted at the instance of 
one or other of the parlies. On that date the defen¬ 
dant was absent and the plaintiff being ill applied for 
one month’s lime. The Court on that date passed an 
order as^foliows: “Put up on 14 - 4-1923 for disposal 
Cx parte The defendants appeared on the 14 th April 
and proved that they should be allowed to defend the 
, The Court rejected their prayer examined the 

parte preliminary decree. 
Held that the Court erred in making an order on 12 th 
of April 1923 depriving the defendant of his rights 
to defend the suit. The Court had no statutory autho¬ 
rity to take such a disciplinary measure and there was 
no question of exercise of the inherent jurisdiction of 
the Court. {Afooher/ee and Chotzner, JJ.) RaI 

Saiiyendra Nath Sen Bahadur z/. Narendra 
Nath Gupta. 39 C. L. j. 279 : 81 1 , c. 867 : 

^ ^ ^ _ A. I. R. 1924 Cal. 806. 

0. 9, E. 6 —Ex parte procedure — Hature of 
ftot specified. 

O. 9 , R. 6 , C. P. Code, lays down when the Court 
rnay proceed parte but there appears to be no ex¬ 
planation in the Code what ex parte procedure is. In 
respect of the issues, it is the accepted practice that 
none are framed, though the plaintiff is always called 
upon, expressly or impliedly but in quite general terms 

/• nnd Hallifax, A.J. 

CT.) MT. BHURIB H. A. I. V. ISHAK HuSSaIN. 

69 I. C. 619 : A. I. R. 1923 Nag. 83. 

0. 9, Rr. 6 , 7— Defendant filing written 
statement—-Subsequent withdrawal and proceedings 

^^^ajed as ex parte—//- proper—Application to set 
aside—Sufficient cause. 

A defendant after filing his written statement with¬ 
drew from the case on the ground he could not afford 
to engage counsel or go on with the case himself. The 
court directed the proceedings to go on ex parte. Held 
nis position w-as, as if he had not made any appearance 

at all and the court was entitled to direct the case 
should proceed ex parte. 

If at a later stage he applies to set aside the order 
directing the case to proceed ex parte he must show 
good cause for his previous withdrawal. {Ashworth, 
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A. J. C.) Matadeen V. Raghunath Prasad. 

89 I. C 487 : A. I. E. 1925 Oi'dh 717. 

■ - 0. 9. R. 6— Court can proceed on aft adjourned 

date for compromise under K. 6, 

Where a defendant had obtained an adjournment 
on the ground that a compromise between him and the 
plaintiffs was probable and on the adjourned date he 
did not appear to advise the Court as to what had 
been done, an ex parte order passed on that date is 
proper. {Dalaf J. C.) MAZHAR HUSAIN v. RaFIQ 
HUSAIN. 28 0. C. 85 : 87 I. C. 222 : 

A. I. R. 1923 Oudh 645. 

-0. 9, R. 6 and 0. 17, R. 3— Setting aside of a 

decree — Revision. 

A suit for rent was adjourned from time to time but 
on the day fixed for hearing when the defendant was 
absent, it wa-* decided on evidence produced by 
plaintiff and th.e Court remarked in the judgment that 
it was to be an er parte decree. On defendant’s 
application the decree was set aside. Held., in revi¬ 
sion, the order being manifestly just there was no 
reason to interfere in revision. {^Simpson and IVazir 
Hasan, A. J. Cs.) CHANHaRJa BaKSH v. KaLKA 
PANDE. 9 0. L. J. 543 : 72 I. C. 394 : 

A. I. R. 1923 Ondh 18. 

- —0. 9, R. 6 and 0. 17, R. 2— Scope of — Pro- \ 

ct'dure. 

Both under O. 9, R. 6 and O. 17, R. 2 the procedure 
is the same, where the defendant fails to appear at 
the first hearing, whether that hearing takes place on 
the day fixed in the summons as contemplated by O. 9, 

R. 6, or at a later date to which the hearing may be 
adjourned, which is contemplated by O. 17, K. 2. In 
either case, w'hat is contemplated is the procedure on 
the first day on which the hearing of the suit, as dis¬ 
tinguished from interlocutory proceedings, takes place. 
(^DaioSon Miller, C. J. and Contis, J.) DA.MODHAR 

Das V. RaJ Kumar Das. 1 Pat. 188 : 

69 I. C. 837 ; A I. R. 1922 Pat. 483. 

. -—0. 9, R. 7— Declaration ex parte— Subsequent 
appearance before decree—Not barred. 

Where on the date fixed for the first hearing of the 
suit the deft, did not appear and the Court declared 
him ex parte, it is open to him to appear on a sub¬ 
sequent hearing and to ask for leave to file a written 
statement and to examine witnesses. {BanerJi and 
Stuart, //.) BHaGVVAT PRaSAD TEWARI V. 

Mahomed Shibli. 20 A. L. J. 270 : 

L. R. 3 A, 225 t 66 I. C. 892 : A. I. R. 1922 All. 110. 
———0. 8, R. 7— Rule applies only to setting aside 
proceedings taken place during party's absence, but does 
ttot debar party from resuming appearance afterwards. 

O. 9, R. 7, applies to a party, who wishes to be 
relegated back to the position in which he would have 
been if he had appeared at a previous hearing at 
which he was absent, and who wishes the proceedings 
taken in his absence to be taken over again in his 
presence, so that he may regain the opportunities of 
cross-examination, etc., which he lost by his absence. 
Its operation cannot be extended to the subsequent 
hearings of the suit, so that the defendant can conduct 
his case from the day of his appearance ; A.I.R. 1922 
All, 33; A.I.R. 1922 All. no and A.I.R.1924 Cal. 806, 
Referred. {IVallace, /.) VENKATASUBBIAH v. 
D. LaKSHMINARaSIMHam. (1925) M. W. N.647 : 

A. I. R 1925 Mad. 1274 : 49 M. L. J. 273. 

- —0. 9, R. 7— Refusal to set aside ex parte order 

can be challenged in appeal from the decree. 

The refusal to set aside an ex Parte order during 
the trial is an interlocutory order which can be brought 
to the test as to its justification in appeal. 21 Mad. 
324, Dist.; 12 O, C, 25 Foil. (^Dalal, J. C.) MaZHAR 
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Husain v. Rafiq Husain. 28 0 . c. 86 • 

87 I. C. 222 : A. I. R. 1925 Oudh 646 

- 0. 9, R. 7 — Good cause not shown — Appiico' 

tion need not be allowed. 

There is no authority for the proposition that when¬ 
ever a defendant applied to be heard in a suit, the 
hearing of which had been adjourned ex parte, bis 
application was bound to be allowed irrespective of 
whether he showed good cause of his previous non- 
appearance or not. A.I.R. 1922 A. no, Expl. i^Ash- 

worih,j.C.) (Sheikh) Farzand Ali v. Ekadashi 

26 0. C. 10 : 73 1. C. 691 ; 10 0. L. J. 36: 

9 0. & A. L. R. 332 : A, I. R. 1923 Oudh 177* 

-0. 9, R. ^ — Claim party rejected^ Appeal lieL 

An appeal lies from an order dismissing a suit for 
default where part of the claim is rejected. {Lord 
Dunedin) KANHAIYA LaL v. NATIONAL BANK. 

4 Lah. 284 : 33 M L. T. 349 : 

23 Bom. L. R. 1248 : 50 I. A. 162 : 75 I. C 7 • 

A. I. R. 1923 P. C. 114 : 45 M. L. J. 497 (P.‘c.)’. 

0. 9, Rr. 8 and 9— Plaintiff and two out of 

three defefuiants absent—Dismissal of suit- _ Sub- 

sequent suit. 

Where the plaintiff and two out of three defendants 
were absent but one defendant was present and the 
suit was dismissed for default, held that so far as the 
defendant was present who was concerned, the suit 
must be deemed to have been dismissed against him 
under R. 8 and The only remedy open to the plaintiff 
as against him was to have it set aside under R. 9 and 
he cannot maintain a second suit. But a second suit 
against the defendants who were absent is maintain¬ 
able, for the dismissal as against them must be deemed 
to be under O. 9, R. 3 and not under O. 9 R. 8. 
The partial dismi.ssal *’ under R. 8 refers to the 
dismissal of the claim in part and not to a case where 
a suit is dismissed partly under R. 8 and partly under 
some other rule ; and therefore in this case, where the 
dismissal was partly under R. 8 and partly under R. 3, 
it cannot be said that the second suit against the 
defendants who were absent is not maintainable by 
virtue of Rule 9. {Mears, C. J, atui Sulaiman, /,) 

Makundi Singh v. Parbhu Dayal. 

23 A. L. J. 993 : 90 I. C. 2 : A. I. R. 1926 All. 169. 

■■■ — —0, 9, R. 8 — Plaintiff missing train — Suit 
dismissed for default—Plaintiff reaching Court and 
applying for restoration same day—Restoration 7oas 
ordered. 

It is the business of the Court to decide the rights 
of the parties and not to deprive them of their rights 
by the mere exercise of discipline, but to use their dis¬ 
cipline for the purpose of penalising them for their 
neglect and removing the results of such neglect. 
Where the plaintiff’s claim was valued at Rs. 20,000 
and on the date of the hearing the plaintiff started 
with his witnesses but missed the train and reaching 
the Court after the suit had been dismissed for default, 
applied for restoration on the same day. Held that 
the plaintiff’s negligence in starting for the last train 
and missing it was human and not irreparable, that It 
could be repaired by paying the costs of the opposite 
party and that the suit should be restored. KWalsh 
and Ryves, JJ.) ANRUDH SiNGH v. MT. RUPA 

KunwaR. L. B. 6 A. (Ciy.) 281: 

87 I. G. 118 : A. I. B. 1985 All. 601. 
■ —0. 9, B. 8— Suit for^Subsequent events-^ 
Numerous sales and as many suits, effect of dismissal 
of last one. 

Where as the result of numerous sales, as many 
suit for pre-emption were filed and were all decreed, 
except the last which was dismissed for default, the 
dismissal does not affect the prior claims. {Litsdsay 


QUINQUENNIAL DIGEST, 1921—1925 




3125 


CIVIL, CRIMINAL & REVENUE 


1126 


.C. P. CODE (V OF 1908), 0. 9, R. 8. 

atid Sulaiman, //.) Sri ThaKUR KaDHIKA RaMAN 
BiHARiJi V. Bohra Shiam Sunder Lal. 

45 A. 561 : 21 A. L. J. 518 : L. R*. 4 A. 257 : 

A. I. R. 1923 All. 526. 
“I ® 3-^4 0. 17, R. 2— Absence of plain- 

•ttff—Couyt cannot heat case on merits. 

Where the plaintiff and his pleader are both absent 
.on the date of an adjourned hearing, the Court cannot 
hea- the case on tho menis under U. 17, K. 2. It can 
-Only dismiss the case under O. 9, R. 8 or postpone the 
•hearing under O. 17, R. 2. {Jlaner/i,/.) RukaM v. 
Tara ChaND. 20 A. L. J. 123 : L. R. 3 A.68 : 

65 I. C. 775 A. I. R. 1922 All. 68. 

---0. 9, R. 8— Dismissal for default — Prior 

^djourntnents by Court — Discretion. 

Where a Deputy Collector has three times ad¬ 
journed a case on account of want of time, it is all the 
more necessary that he should show some considera¬ 
tion to litigants. Where no kind of consideration 
was shown to the parties and the dismissal of a suit 
was induced by the desire merely to get rid of the case, 
the order of the lower court should be set aside and 
the case remanded for trial on the merits. {P'remantle^ 
S. M. ami Burn, J. J/.) AJOUHYa PRASAD v. KaM* 
PHUL KURMI. L. R. 5 A. 222 (Rev.). 

0. 9, Rr. 8 and 9 and 0. 47, R. 1— Dismissal 
of suit for default—Review of the order. 

A suit dismissed for default under O. 9, K. Scan 
•only be restored under Rule 9, but cannot be reviewed. 
{A/acleod, C. J. and Coya/ee, /.) MaHaDEO v 
LaKSHMINARAYAN. 27 Bom. L. R 1150 : 

90 I. C. 610 : 49 Bom. 839 : A. I. R. 1925 Bom. 521. 

-——C. 9, R. 8— Plaintiff arriving late in Court 

but on the same day—Suit if already dismissed for 
defaults should be restored on payment of coUs if any. 

When a party arrives late before the Judge, and 
■finds that his suit or application has been dismissed 
before his arrival, he is entitled to have his suit or 
application restored on payment of such costs as may 
have been incurred, by reason of his default, by the 
•opponents, (^Macleod, C. J. and Coya/ee, /.) 
CHHOTALAL MOHANLAL2 /. AmBALAL HaRGOVAN. 

27 Bom. L.R. 685 : 89 I.C. 225 (l) : 

A.I.R. 1925 Bom. 423. 

- ■ — ■ ■0. 9, R. 8— Absence of pleader or party — 

Procedure. 

If a plaintiff does not appear either in per.son or by 
pleader who has instructions to go on with the suit, 
then the suit should be dismissed under O. 9, R. 18 and 
the remedy of the aggrieved party is to apply for 
review or get the dismissal set aside. (A/acleod', C. J. 
and Crump, y.) PaNDURANG VEDURAM v. MOHAN 
ChhaTraBHuJ. 80 I. C. 178 : A.I.R. 1923 Bom. 395. 

-0. 9, R, 8 and 0. 17, Rr. 2 and 3— Scope of _ 

Pailure to appear — Procedtire. 

O. 17, C. P. Code, deals generally with adjourn¬ 
ments. Under O. 17, R. 2, where on any day to which 
the hearing of the suit is adjourned, the parties or any 
•of them fail to appear, the Court may dispose of the 
Suit under O. 9, C. P. Code. In all the cases which 
come under O. 9, C. P. Code, the party against whom 
•a decree cr order is passed in default of his appear¬ 
ance, can apply to the court to have the ex parte 
decree or order set aside -on the ground that he can 
•show sufficient cause for his non-appearance. Ordi¬ 
narily if a case.appears on the board on an adjourned 
date for hearing, and there is default of appearance 
■on the part of both or either of the parties, the court 
must refer to O. 9, C. P. Code, so as to ascertain the 
proper procedure to be followed and there is no neces¬ 
sity whatever to have any recourse to O. 17. R. 3. 
Where the hearing of a.suit had not commenced and 
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the plfl. did not appear on the adjourned date, the 
suit should be dismissed under O. 9, K. 8, C. Code, 
and not under O. 17, R. 3, C. P. Code. In the case of 
a dismissal under O. 17, K. 3, C. P. Code, the remedy 
is by way of appeal or review and in the case of a dis¬ 
missal under O. 17, R. 2, the party can apply to set 
aside the dismissal under O. 9, R. 9 or R. 13, C. P. 
Code. Courts should exercise extreme caution, when, 
on an adjourned date ttie parties or any of them fail 
to appear. They should in the first place have re- 
coui-se to O. 17, R. 2 rather than O. 17, R. 3 and even 
in cases where O. 17, R. 3 can be considered to apply, 
that is to say, where the case has been part heard and 
an adjournment granted, it would not be in accordance 
with justice to refuse a party who had failed to appear 
on the adjourned date at the time fixed, the chance of 
having the suit restored. 20 B. 736 743, Foil. 

{A/acleod, C. J. and Shah, /.) RaTANBAI ShIVLAL 

Doharz/. Shankar Deochand Dohar. 

24 Bom. I. R. 775 : 68 I. C. 514 : 
_46 Bom. 1026 : A. I. R, 1923 Bom. 27. 

‘0. 9, R. 8— Ad/ournment refused _ Vakil re- 

porting no instructions — Dismissal. 

When the pleader for a plaintiff applies for ad¬ 
journment of a suit and on its being refused states he 
has no further instructions, it is equivalent to absence 
of the party at the hearing, and any subsequent dis¬ 
missal of the suit is one under O. 9, R. 8. {Newboidd 
and Pearson, J J.) MaNMATHA NaTH CHOUDHURY 
V. jAMiNi Nath Mallik. 90 I. C. 768 (Cal.) 

0. 9, Rr.8 and 10 —Absefice of one of two plffs. 
—Decree in favour of both is not illegal. 

A decree in a mortgage-suit by two plffs. in favour 
of both, IS not illegal though one plff. was absent. 
The Court has discretion, under R. 10, in such cases, 
to permit the suit to proceed in the same way as if all 
the plffs. had appeared. (Newbould and Panton, J /.) 

Kubendra Kishore Roy v. Rai Kishore Shah. 

^ . 62 I. C. 112 : 48 Cal. df 

0. 9, R. 8— Scope of. 

The i8th February, 1922, had been fixed for the 
hearing of the suits, but when the plff. arrived at Asni 
early that morning, he found that the presiding officer 
of the Court had left for Miltrankot. He at once went 
to Miltrankot, and learnt from the Muharrir of the 
court, whom he found there, that the suits had been 
dismissed for default and that the Munsif had left for 
Dera Ghazi Khan. He went to Dera Ghazi Khan and 
on the 20th February put in applications for the res¬ 
toration of the cases. He was told that the applica¬ 
tions would be brought up when the Munsif returned 
to Asm. but was not given a date. The applications 
were laid before the Munsif after his return on the 27th 
March and he directed that the records should be sent 
for the nth April and that the plaintiff should pro- 
duce ^idence. That order, however, was passed in 
^e plff. s ab.':ence and was not communicated to him 
He afterwards learnt from the Muharrir that the nth 
April was fixed for his appearance in Court, and he 
appeared on that date. The Munsif then summarily 
rejected the applications, remarking that the plff’s 
plea was absurd and that he had produced no evi¬ 
dence. Held the Munsiff’s procedure was illegal 
i^Marttfieau, /.) RamaL DaS z/. ImaM BaKSH. 

A. I. R. 1923 Xah. 431 (2). 

• B,. 6— Admissions — Co-defendants — 

Admission by some ivhen binding on others. 

Where there are several defts. jointly interested in a 
particular matter, an admission by some of them is 
relevant against all the defts. 44 C. 133 j 45 c. 159, 

Kef. \L.e Rosstgnol and Martineau, JJ.') BHIKa MaL 
z-. PUKAN Mai.. 69 I. C. 35 : A. I. E. 1923 lah. 123. 



1127 


112 ^ 


QUINQUENNIAL DIGEST, 1921—1925 


C. P. CODE (V OF 1908). 0. 9. K. 8 . 

-0. 9. R. 8 — Dismissal for default — Improper 

order. 

Where the order of dismissal ran as follows ; 
“Claim be dismissed for want of prosecution. Plff. 
was present but subsequently went away ; but the de¬ 
fendant present. After waiting for some time the ' 
plff. was called again but he remained absent.” fields 1 
it was wrongful to dismiss the claim for default. 
{Alxlttl A'aoof, y.) ATRA V. JAGTA 3 Lah. L. J. 449. 

-0. 9, R. 8 — Ex parte hearing — Default of 

appearanee—Fault of party or his legal advisers — 
Proper course f rtke Court—Costs sufficient punish¬ 
ment for party in iefault. 

It is contrary to principles of natural justice, that 
cases shou Id be decided on the hearing of one side only 
if the other side is ready and willing to be heard. In 
such case adequate punishment is to be found in the 
remedy of costs. 

Where the defendants did not appear owing to a 
mistake of their Vakil and owing partly to their not 
having received a telegram which had been sent by 
their Vakil in such time that if it had been received 
in the normal course, he would have got them on the 
second day of hearing, it is not a fit case for trying 
the suit ex parte against the defendants. {Schwahcs 
C. /. and Wallace, /.) LaKSHMINARAYANA v. THF. 

Standard Oil company, new York. 

17 L. W 627 : 32 M. L. T. (H. C.) 296 : 

A. I R. 1923 Mad. 581 : 44 M. L.. J. 488. 

0 . 9, R, 8 —Dismissal under—Appeal d(K5 

not He. 

.\fter the framing of issues in a suit, the court dis¬ 
posed of it in these words: “The plaintiffs are absent. 
The suit is dismissed with costs.” The plaintiff appeal¬ 
ed against the decision and the appellate court re¬ 
manded the case for fresh disposal after taking 
evidence Held, that the disposal of the suit by the 
trial court was under O. o, R. 8 - C. P. Code and that 
its order could be displaced only under O. 9 , R. Q or 
an appeal from an order under that provision. {.Old¬ 
field and V enkatasubba Kao, //•) VELAYUTHA 
MUDALIAR V. SUNDARESAM ITLLAI. 

(1922) M. W. N.483 : A. I. R. 1922 Mad. 416 

_0. 9, Rr. 8 and 9 — Adjournment refused, 

and suit dismissed—Pleader stating that he had no 
further instructions — Dismissal of a suit under K. o 
and so application under K. 9 is competent. 

When after an application for adjournment is rejec¬ 
ted, the party’s pleader states that he has no. further 
instruction, that is equivalent to the absence of the 
party from the hearing, and so if the plaintiff s suit is 
dismissed for default, it is a dismissal under R. 8 of 
O. 9 , and the plaintiff is entitled to make an applica¬ 
tion under O. 9 , R. 9 . and an appeal lies against the 
order refusing that application. 34 Cal. 403 Foil. 
{Newbould and Pearson, J J j) MaNMATHA NATH v. 

JAMINI Nath. 90 I. C. 768 : A I.R. 1926 Cal 246 
_0. 9, R. 8 —Even one different fact makes 

causes of aciiotz different. 

Order 9 , R. 8 of the C. P. Code, prohibits the filing 
of a second suit on the same cause of action. Where, 
however, there is even a slight discrepancy arising out 
of a single fact among many other facts common to 
the two causes of action, that single fact alone makes 
them different causes of action. 15 Cal. 422 ; 16 Cal. 
08 ; 7 N. L. R. 23 ; 7 N. L. R. 130 Foil. {Kinkhede^ 
A. J. 6 \) UdaRAM V. GONDU. 87 I. C. 85 : 

A. I. R. 1925 Nap. 866 . 

. ■ 0. 9, R. 8 —Suit fixed for issues attd fu>t 

ready for hearing—Dismissal in default is not un- 
justified. 

On a date fixed for issues where a plaintiff makes a 
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default in appearance even"*, though the suit is not 
ready for hearing and the default is due to a mistake 
of his pleader. Court can dismiss the suit under O 
R. 8 . {Simpson, A. J. C.) PlSHAN NaRaIn » 
ABDUL MaNAN, 2 0 . W. N. 674 : 89 I. C. 64 

A. I R. 1925 Ovdh. 682* 

- 0. 9, R. 8 —Legal practitioners mistake about 

date—Court need not excuse default. 

It is for the party and his pleader, if they are duly 
notified for a day, to appear on that day, and, if they 
make a mistake as to the date fixed, they must take 
the consequences {.Simpson, A. J. C.) BiSHUN 

Narain V. Abdul Manan. 2 0. w. n. 574 . 

89 I. C. 64 : A. I. R. 1926 Oudh 682 

- 0. 9, R. 8 , 0. 17, B. 2 and 6 , 116—Plainti/Ps- 

case closed—Case adjourned for next day because defen¬ 
dant's erddenee not completed- Plaintiff absent on next 
aay—Szzit dismissed for default—No revision lies.. 

The plaintiff closed his case and the hearing of the 
defendant’s evidence was begun. The case was then 
adjourned till next day for the remainder of the evid¬ 
ence. Next day the plaintiff and her pleader were both 
absent and the Court dismissed the suitj under O. 9 , 

R. 8 read with O. 17 . R. 2 ,C. P. Code. Held ; that it 
was within the competence of the Court to dismiss 
the suit for default, and it could not be said that in 
doing so the Court acted with material irregularity in 
the exercise of its jurisdiction. {Daniels, J. C.) Mt.. 
Aisha ?/. Mt. Chai'TA. 2 0. W. N. 433 ? 

89 I. C. 418 : A. I. R. 1925 Oudh 483. 

- 0. 9, R. 8 — Dismissal for default—Sufficient 

case—Pleader sent for when case called. 

When a case was called up, plaintiff’s pleader was 
in the bar room and his clerk went to call him. By the 
time the pleader came the case had been dismissed 
for default. Held it was proper case for restoration. 
{Wazir Hasan, A. J. C.) KHWAJA KaRAMAT ALI v,. 
HaRDUWAR PaNDE. 78 I. C. 123 (2) : 

11 0. L. J. 243 : A. I. R. 1924 Oudh 406. 

- 0. 9, R. 8 — Dismissal for default—Plaintiff 

dead on the date of hcariftg—Order is a nullity. 

Where an order purported to be passed under O. 9 ,. 
R. 8 , C. P. Code ; but in fact the plff, was 
dead on that date though neither the Court nor any of 
the parties was aware of it, held that the order passed 
was a nullity. {Daniels, A./.C.) TirLOCHaN PRA¬ 
SAD Singh v. bhagwati. 9 0 . & A. L, R. 70 : 

73 I. C. 230 : A. I. R. 1924 Ondh 114. 
0. 9, R. 8 — —Plaintiff present all along 
except cm one date—Defettdani admitting part of the 
claim—Case should not be dismissed for default. 

Where the plaintiff was all along present in Court 
on all hearings except one, and the Court dismissed 
the suit for default on that date though the defendant 
had admitted a part of the claim. Held : that the- 
order of dismissal was not proper. {Bucknill, J,) 

Sanahi Ram v. Gulab Chand. 3 Pat. L. R. 249 : 

89 I. C. 614 : A. I. R. 1925 Pat, 712 (2). 
— — 0. 9, R. 8 —Dismissal after preliminary 
decree is revisable. 

An order dismissing a suit for want of prosecution, 
made after the passing of the preliminary decree is 
not appealable but is open to revision, {Ross and 
Kulwant Sahay, JJ.^ LaCHMI NaRAYAN TEWARI 
V, RamSURAM Tewari. 86 I. C. 786 : 6 P.l.T. 162: 

A. I.R. 1925 Pat. 433. 

--— 0 . 9, B. 8— Dismissal — No appeal 

Quesiioti of jurisdiction involved — Appeal may he 
treated as revision petition. 

No appeal lies against an order of dismissal for de¬ 
fault. But when it raises the question of excess of 
jurisdiction the appeal may be treated an apjdica’- 
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tion for revision. (AW afui Kulzvant Sakay. //. i 

Durga Prasad v. h. Forbes. 6 P L T 127- 

86 I. c. 787 : 1925 P. H.‘c. ‘c.‘l 09 i 

^ ^ A. I. R. 1925 Pat. 374. 

®— Appeurnuce—IVhat amounts to. 
Where the party and his pleader appear, but the 
pleader asks for a pass over to consult his leader, and 
when the case is later called on, no one appears and is 
dismissed for default, it must be held the plaintiff had 
not appeared within the meaning of the rule 7 P I J 
355 and 5 P L J. .7 foil. iCozats and Adami, //.) 
Basdeo Narain Singh v. Harak Narain Singh 

^ ^ ^ ^ V 1923 Pat. 156. 

0 . 9 ^ R. 8 Oate fixed for appearaPtce of guar- 
dtafi ad Dismissal for default uot proper. 

Where a suit is adjourned to a certain date for the 
appearance of the guardian ad litem a dismissal for 

default on account of the absence of plaintiff is not 

justihed. (^Macpkerson, J.) THAKUR PaTHAK v. I 
RaGHO PatHak. 73 I. c. 569 (Pat.). 

-0. 9, R. 8 — Plaintiff eittitled to decree on 
admission of defence— Cause of action. 

The question whether there is a cause of action or ( 

not does not depend upon the admission of the defen- ' 
dant. Where the plaint discloses a cause of action, ’ 
the plaintiff is entitled to get a decree on the admis¬ 
sion of the defence, {Ross, /.) Baul Das Misra v. 
DIGAMBAR Kuri. 6 j I.C. 644 : 1921 P H. C. C. 297. 

— 0 . 9, R. 8 —Dismissal for default—Minor 
plat ntiff. 

In dismissing a suit for default, a Court has no 
prisdiction to provide that the order shall not pre 
judice a minor plaintiff. {Das and Ross, JJ.) KlRlT 

Narayan V. Chanchal Das. 63 I. C. 736 
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0 . 9 , R. 8 — Admission in part and counter- 
elaim by defendant—Plaintiff absent—Procedure. 

Where a plaintiff’s claim was aamitted in part by 
the defendant subject to a counter-claim, but when 
the suit was called on the plaintiff being absent the 
suit was dismissed as a whole. Held, the suit ought 
to have been decreed to the extent the defendant 
admitted liability; the counter-claim can be consider- 
ed only if the defendant comes forward to prove it, 
\Kincaid, J. C. and /Kennedy. A. J. C.) KHEM- 

chand Daryanomal V. Menghomal Chunimal. 

66 I. C. 789 : 15 S. L. R. 172. 

0. 9, R, 9 — Decree — Dismissal of suit — 
Appeal if any, 

^ decree has once been made in a suit the 
suit cannot be dismissed unless the decree is reversed 
•on appeal. The parties have on the making of the 
decree acquired rights or incurred liabilities which are 
^ed unless or until tne decree is varied or set aside. 
{Lord PAtllimore.)l.ACHMl NaRAIN z/.BaLMAKUND 

OA X ^ 61 : 51 I. A. 321 . 

•20 I.W. 491 : (1924) M.W.N. 707 : 35 M. L X. 143 : 

L. R. 5 P. C. 171 ; 26 Bom. L. R. 1129 : 

22 A. L. J. 990 : 5 Pat. L. T. 623 : 40 C. I. J. 439 ; 

1 0. W. N. 629 ; 29 C. W. N. 391 : 
10 0. & A. L. R. 1033 : 81 I. C. 747 ; 
A. I. R. 1924 P. C. 198 ; 47 M. L. J. 441 (P.C.). 

“ 0. 9, R. 9 — Partial dismissal under R. 3 is 

**ot covered by the section. 

The clause in R. 9 , ‘where a suit is wholly or partly 
dismissed under R. 8, obviously means a suit dismissed 
m part or in its entirety. It does not mean where a 
suit is dismissed wholly or partly under R. 8 , or partly 

other rule. {Mears, C. J, and Sulaiman, 

J-) Makundi Singh 2 /. Parbhu Dayal. 

23 A. L. J. 993 : 90 I. C. 2 ; A. I. R. 1926 AD. 169. 


2 nt Sahay, /y.) ^ -0. 9, Rr. 9 and IZ—Dismfssal of^ -suitfor 

6 P. L. T. 127: default—Application to set aside dismissal _ Diszniss- 

P. H. C. C. 109 : ' ed - Fresh application if maintainable. 

R. 1925 Pat. 374. Although an application is called an application to 
tat amounts to. restore th e application to set aside the parte 
appear, but the decree, which application had itself been dismissed for 
It his leader, and ■ default, it really is an application to set aside the 
lie appears and is I ex parte decree, and it may be treated as such. The 
1 the plaintiff had ; application may be treated as an original application 
■ he rule. 3 P. I ..J , although no fresh parties are interested in the case 

‘ miliated by an application which 

i i as a separate miscellaneous case. 

n. Pat. 166. I But tJie application has to be made within 30 davs of 

pearanee of ^uar- ■ knosyledge of the ex parte decree or dismissal for 
not profer. default. {IValsh and Ryves,JJ.') PitaMBaR Tat 

:a.n date for the . z-. Dodee SinGH. 46 A. sls • 22 A L ? 19^ 

Plaindff t no! ^ ^ ■' All. 503.' 

JR Path A K v. \ O. 9,^.3—Pxecution proceeding's. 

I. C. 569 (Pat.).* January 1921 , one D applied under 

7 .^ n S, 47 for cancellation of a sale. The aDDl'cadnn 

ecree on struck off in default on the 28 th May, 1921 On the 

ase of action or i ‘he Court to restore his 

ion of the defen- ' ‘he 9 th July 1921 : 

:ause of action L. J. 135 that the order of the 

.«iu 3 c ui cti uoii, Munsif on the 9 th July must be set asiH<» ( 

e on the admis- /\ t-imii.'a m am t-T. v. o KAafiqne, 

lD.as mishap. Bhikam khan Z.. Dan Singh. 

L P H. C. C. 297._ 0 q p ^44(1). 

defauU-Minor ings. ' ® Apphcal,a.ty~E.vecut.on proceed- 

a ronrt provisions of Order 9 of the Code of Civil Pro- 

a Court no cedure have no application to execution proceedings 

OSS fr T KiSir remedy in case of dismissal S 

6 ^l‘c^ 73 e application IS to make a fresh appl cation for execu- 

_ • I *-*on of his decree. {Pig^S'ott and IValsh r f\ 

6 Pat. I 4 . J. 317. I Bharat Indu v. Hakim asghar ali Khan 

:rt and counter- ( 45 A. 148 : 21 A. L. J. 135 • 

Procedure. 73 I. C. 453 : A. I. R, 1923 All. 460 (l). 

ted in part by -- 0. 9, 'R. 9~~Pres/i stm—When barred. 

aim, but when Q. 9 , R. 9 , C. P. Code, has a restricted application 

thl n Ihf " here a second suit is brought 

t dlf^ndfnt of action 

an be consider * dismissed. {Hanhaiya Lai atid 

an be consider , //.) BaLKISHan z/. RaGHUBAR DayaL 

tco 'k”. s-'! ■■ ■' • *■ *“'’• i5-i»v•>f 

lL Chunimal. _« q „ q A. I. R. 1923 All. 409. 

15 S. L. R. 172. wk —Grounls for. 

When a suit was called for hearing the plaintiff who 

ssal of sutt— was present in Court left the Court precincts to fetch 
, . . his pleader who was engaged in another Court. In the 

Jem a suit the meantime the case was called and the names of the 
:ree is reversed parties were called out by the Court peon. The plain" 

making of the tiff who was present and who must therefore^have 
litres which are appeared went away to fetch his pleader. When the 

B^LMlKUNn ^yd his pleader both arrived it was three 

■51 I 1 391 an hour after the case had been called and 

5 M i T 14 V- for default Held that in the circum.stances 

L i. R^1129- should be restored for re-hearing 

io'p T T Iqq : plaintiff paying into the Court thi 

C W N* aqi .■ defendant within a prescribed time failing 

81 I o' 747 - fdismissed. {Ryvel, 

' J 441 fp r Behari Lal z/. Maqsood All 71 I. c. 283 : 

• 1923 All. 189. 

n er . ts —- —0. 9, R. 9 Restoration—Party appearing 

< 7 fter a few minutes. * 

.holly or partly Where a party appears alfew minutes after the case 
a smt dismissed has been called on and dismissed during his absence! 
mean w a he should be made to pay the costs of the application 
R. 8 , or partly to restore the suit and his suit should be restored and 
and Sulaiman, heard on merits. {Maeleod, C. J. and Crump, J ) 

1926 AU. 169. I jggg 
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-0. 9. R. 9 and S. 151 — Restoration — APPHca- 

iion for rcstoratioti itself dismissed for default. 

There is no rule in the Code that enables the Court 
to restore an application made under O 9 . K. 9 which 
has been dismissed for want of prosecution. Even 
S. 151 does not apply in sucli a case. {^Macleody C. J . 
and Cr7(mp, J MaNKE 7'. WaLWEKAR. 

A. I. R. 1923 Bom. 386. 

-— 0. 9, R. 9 —/)isffiissal of suit for defattU — 

Application for Restoration — Pfon-eontestm^ defen- 
dnnts—Compromise by some of the parties-^Effect of. 

Several plaintiffs brought a suit for setting aside a 
decree in a partition suit and other incidental reliefs. 
Some of the plaintiffs compromised the case. The 
remaining plaintiffs applied for an adjournment of the 
case and the application was rejected and 
the suit was dismissed for the default both against 
the petitioners, who were the con*^esting defendants 
and other defendants \^ho remained ex parte. An 
application for restoration of the case was refused and 
on an appeal against the order of refusal to which the 
non-contesting defendants were not made parties, the 
appellate court directed the suit to be restored be¬ 
tween the plaintiffs and the contesting as well as the 
non-c ntesting defendants. On an application to 
revise the order of the Lower Appellate Court held 
that its ordei was wiong in so far as it purported to 
put the non appearing defendants back on the record. 
Under O. 9 , C. P. Code an application for restoration j 
should be made so as to bring the suit back as regards 
parties to the exact position in which it was when the 
suit was dismissed. After that, it is competent no 
doubt for a particular plaintiff Of plaintiffs to apply to 
be dismissed from the suit or withdraw the suit and 
such an application can be made. There was no 
justification for letting out any plaintiff until first of 
all the costs of the present petitioners up to the date 
of the dismissal of the suit had been paid to them by 
those plaintiffs who proposed to continue the suit. 
Secondly, if the suit is to proceed by those plaintiffs 
only against the petitioners, it must be distinctly on 
the terms that any objections arising out of that new 
state of things must be capable of being raised by the 
present petitioners by an additional written statement 
if they so desire and must be dealt with in the course 
of the case. (^Rankin and Mitkherfi^ J KaILAS 
CHANDRA RaI v. HRIDAY CHANDRA DaS. 

39 C. L. J. 367 : A. I. R. 1924 Cal. 814. 


- 0. 9, R. 9 —Ex parte suit — Duty of Court — 

Burden on plaintiff to prove his case. 

The fundamental principle of law is that the plain¬ 
tiff when he comes to court must prove his case to 
the satisfaction of the Court. His burden is not 
lightened because the defendant is absent ; on the 
other hand the responsibility is increased in one sense, 
for when a matter is heard ex parte in the absence of 
one of the parties who is not re presented, it is the 
duty of Counsel to bring to the notice of the Court 
adverse as well as favourable authorities. {^Mookerjee 
and Chotzner, //.) RaI SATYENDRA NaTH SeN 

Bahadur v. Narendra Nath Gupta. 

39 C. L. J. 279 : 81 I. C. 867*: A. I. R. 1924 Cal. 806. 
- 0. 9. R. 9. and 0. 43, R. I (c) —Dismissal for 

default—Application to set aside—Applicaiiott dismiss¬ 
ed for default—Subsequent application—Order on^ 
not afpealable. 

Where a suit is dismissed in default and an applica¬ 
tion to set aside the order is also dismissed in default,an 
order made on subsequent application refusing to set 
aside the dismissal of the previous application, is not 
n order refusing to set aside the dismissal of a suit 
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in default within the meaning of the cl. (c) of R. i of 
O. 43 , of the C. P. Code. Such an order is not 
appealable. {Sanderson^ C. J. and Richardson^ J ) 
Haka Kumar v. Murari Mohan. 36 c. L. j. 184- 

69 I. C. 1003 : A. I. R. 1922 Cal. 672.. 

■ . . ■ - 0. 9, R. 9— Restoration—Order restoring suit 
is not appealable—Plot a '‘judgment within the mean¬ 
ing of cl. 15 of the Letters Patent. 

O. 9 , U. 9 . of the Code of Civil Procedure restoring 
a suit dismissed for want of prosecution is not a 
‘judgment* within the meaning of clause 15 of the 
LettersPatent and is therefore not appealable. {Sander- 
son, C. J. and Richardson, J MaHARAJ KISHORE 
Khanna 7 '. Kiran Shashi Dasi. 49 Cal. 616: 

69 I. C. 820: A. I. R. 1922 Cal. 407. 

-0. 9, R. 9— Applicability — Execution sale — 

Application to set aside—Dismissal for default-'- 
Refusal to restore — Appeal. 

O. 9 , R. 9 does not apply to an application to restore 
a petition under O. 2 1 , K. 90 dismissed for default. 

An order refusing to restore, is not appealable. {Le 
Rossignol, /.) KaURA LaL v. THE PUNJAB 

National Bank. Ltd, 89 l. C. 360 (i). 

0. 9, R. 9— Application for restoration made 
and di.-missed as time-barred—Application for review 
subsequent to such dismissal cannot be entertained. 

Where a suit is dismissed for default, there are two 
courses open to the plaintiff ; he can either make an 
application for restoration under O. 9 , R. 9 , or he can 
make an application for review under O. 4 , R. i. The 
application for restoration must be made within 30 
days from the order of dismis'^al, but if such an appli¬ 
cation has been made and dismissed on the ground 
that it Nvas barred by limitation, the rule of limitation 
cannot be evaded by making another application by 
way of review. {Moti Sa?<ir, /.') AbdUL RazaK v, 
Muhammad Sharif. 86 I. C. 616 : 

A. I. R. 1925 Lab. 617. 

■ ■—0. 9, R 9— Dismissal for default — Dismis¬ 
sal of an application against order dismissing an uppli- 
cation under O. 9 . R. 9 for default — Revtsion. 

An application lies to restore a former application 
which is dismissed for default. At the same time when 
: that application is rejected, no appeal lies from the 
; order of rejection. O. 43 , R. 1 (r) shows that an 
appeal lies from an order under O. 9 , R. 9 rejecting 
. an application from an order to set aside the dis¬ 
missal of a suit. This cannot be interpreted to mean 
that an appeal lies from an order under R. 9 , O. 9 r 
ejecting an application for an order to set aside the 
dismissal of an application, but a revision lies. {Scoit- 
I Smith, /.) LOK NATH v. MT. SaTTAN BaI. 

^ 73 I. C. 821 : A. I. R. 1923 lab. 802 (2). 


- 0. 9, R.9 and 0. 32, R. 11— Dismissal for 

default of guardian—Application for setting aside and 
for rem(fval of guardian for negligence—Court must 
not dispose of without taking e^ddence. 

Where a guardian allows anappeal to be dismissed 
for default and afterwards an application is put in for 
the removal of the guardian on the ground of neglL 
cenre in du*y and for setting aside the dismissal for 
default the Court should take evidence on the que^ 
tion as to whether the guardian was negligent in his 
duty unless the respondent admits the facts of the 
guardian’s negligence. {Krishnan and iValler* JJ*) 

Kamappa nayudu V. Sambooranathachi. 

21 L. W. 826 : 87 I. C. 117 : A, I. B. 1925 Mad. 774. 

__ 0. 9, R. 9 — Does not emporwer Court to set 

aside dismissal for default as matter of^ grace The 
fact thot subsequent to restoration of suit decree has 
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beefi passed agot7ist defendant is no ground against 
setting aside restoration. 

Where there \va« an application for setting aside 
the dismissal of a suit for default and where the lower 
Court found that the grounds alleged were insufficient 
to set aside the order, but as a matter of grace, taking 
into consideration the fact that the suit was for near¬ 
ly ten thousand rupees and the plaintiff a Mohamadan 
Gosha lady had recently lost her husband, set aside 
the dismissal. He d\ m revision that the Court was 
not empowered under O. 9 , K. 9 , to set aside the dismis¬ 
sal of a suit for default of appearance as a matter of 
grace. Whatever may be the circumstances of the 
case, the order setting aside the default in this case 
must be quashed as being passed without jurisdiction. 
Held' further, that the fact that after the order was 
passed setting aside the order dismissing the suit for 
default, the defaulter without obtaining an order for 
stay of proceedings allowed the suit to be proceeded 
with and that a decree had been passed against the 
defendant was no ground against annulling the illegal 
order restoring the suit. {H'a//ace, /.) V. MaNICK.aM 
PiLLAlt'. MaHUDAM PaTHUMMAL. 20 L. W 849 : 
85 I. C. 499 : A. I. E. 1923 Mad. 209 : 48 M. L. J. 152. 

C. 9, E. 9 and S. 141 —Execution proceedings 

The provisions of O. 9, K. 9 do not apply to execu¬ 
tion proceedings. {Jackson, J.) KaJUBURISAMI v. 
SOORYANARAYANA RaJU. 20 L. W. 192 : 

(1924) M. W. N. 672 ; 81 I. C. 841 : 

A. I. E 1925 Mad. 126 • 47 M. L. J. 269. 

-0. 9, Er. 9 and 13- Uismtssal for default — 

ApPeatance by pleader—Pleader reportiJig no instruc¬ 
tion^—Dismissal for default — Kestoration. 

On the day on which a suit was posted for hearing 
the plaintiff’s pleader appeared and stated he had no 
instructions. Thereupon the Court dismissed the suit. 
Held, that the dismissal of the suit under the above 
circumstances was a dismissal for default and that an 
order restoring the suit by the court was rightly passed. 
When a pleader appears and says he has no instruc¬ 
tions he intends to inform the court that he had no in¬ 
structions to conduct the case either wholly or partially 
in other words he tells the court that though he has j 
filed an appearance hedois not propose to appear for 
his client. It is a contradiction in teims to hold that 
a person who says he does not appear does in fact 
appear. 30 M. 27 \ followed. (Venkatasubba Pow. J.') 

Arunachala Goundan V. Katha Goundan. 

20L.W. 795 : 82 I. C. 107 : (1924) M. W.N. 835 : 

A. I. E. 1924 Mad. 842 : 47 M. L. J. 514. 

-0. 9, E. 9— Sufficient cause — Many adjourn- 

ments at plaintiff's request—His absence at the last 
hearing—Dismissal for default- 

A suit was repeatedly adjourned at plaintiff’s re¬ 
quest, and he stated that he did not desire to prose¬ 
cute the claim. On the day of the last he-aring he was 
absent and his pleader had no instructions and thus 
the suit was dismissed for default. He then applied 
for restoration on the ground that he had no notice of 
the date of hearing. Held^ that the application for 
restoration w’as properly dismissed under O. 9 , R. 9 . 
{Adur Rahim and Odgers. J J.') RamaCHandRA v 
RaJU. 62 I. C. 378 : 13 L. W. 334. 

--—0. 9, E. 9— Fresh suit — Cause of action — 

Suit fo> declaration—Dismissal for default. 

A suit for declaration that an alienation in favour of 
the defendant is invalid, w’as dismissed for default. 
The plaintiff subsequently sued for partition and pos¬ 
session of a share. Held-, the causes of action being 
different the suit is not barred. R. 9 bars a suit where 
the cause of action is the same. {Ayling and JCrish- 
nan, //.) ASIA BIBI V. SEHU MOHAMMAD ROW- 


C. P. CODE (V OF 1908), 0. 9, E. 9. 

THER. 12 I. W. 431 ; 60 I. C. 201 : 39 M. L. J. 412. 
-—0. 9, E. 9— Application for restoration dis¬ 
missed for default — Appeal. 

Appeal lies against an order of dismissal of an appli¬ 
cation for restoration of an application dismissed in 
default, for Restoration of the suit dismissed in default 
{Hallifax, A. J. C.) KaLICHARAN v. RATAN 
Singh. 19 N. L. E. 119 : 75 I. C. c89 : 

A. I. E. 1923 Eag. 293. 
-—0. 9, E. 9— Restoration against seme defen¬ 
dants on plaintiff's application—Restoration against 
others by Court after limitation is ultra vifes. 

A suit was dismissed against two defendants and it 
was restored against one on an application made by 
the plaintiff. Subsequently the Court on its own initia¬ 
tive and beyond the period of limitation for restora¬ 
tion, restored the suit against the other. Held that the 
order restoring the suit against the other defendant 
was ultra vires. (Pullan, A. J. C.) ShaMSHAD 
Mehdi V. Mahbul Khan. ll 0 . L. J. 573 : 

80 I. C. 75 : A. I. E- 1925 Oudh 105. 

-0. 9. E. 9— Execution proceedings — Applica- 

tioti for final decree is Jict. 

O. g, R. o is applicable to an application for final 
decree for foreclosure dismissed for default, the appli' 
cation for final decree for foreclosure not being a 
proceeding ii^ execution. {As/noorth and Simpson, A, 
J. Cs.) Babu Ram v. Mt. Ram Dulaki Debi. 

26 0. C. 394 : 74 I. C. 701 : A. I. E. 1924 Cvdh 30. 

6 . 9. R. 9—With S. I4l (3)— Application to 
set aside ex parte decree - Dismissal of application for 
default — Restoration. 

Where an application to set aside an order of dis¬ 
missal for default has itself been dismissed for default 
it is open to the Court to set aside that dismissal under 
O. 9 , R. 9 read with S. 141 , C. P. Code, 4 P. L. J 135 , 
44 C. 950 dissented, 23 O. C. 349 followed. {Daniels, 
A. J. C.) Mt. Jamna V. Mt. RamraJ. 

9 0. L. J. 627 : 9 0. & A. L. R. 32 : 74 I. C. 380 : 

A._I. R. 1923 Oudh 146. 

-^0. 9, R. 9 and S. 151— Execution proceedings 

—Strong grounds necessary. 

O. 9 , R. 9 has no application to execution procee¬ 
dings the reason being that fresh applications can be 
filed. Strong grounds would be required to justify an 
application under S. 151 for the restoration of an exe¬ 
cution application as would be required for an applica¬ 
tion for review. {Ashworth, /. C. and Simpsoti, A. J. 

C.) Nageshwar Prasad v: Jai NaRayan. 

^73 I. C. 73 : A. I. R. 1922 Oudh 201 (2). 

-0. 9, R, Restoration—Exonerated defen¬ 
dants. 

Where the piff. exonerates certain defts. from liabi¬ 
lity and the suit is subsequently dismissed for default 
it cannot be restored as against the exonerated defts. 
{Kanhaiya Lai, J. C.') NaGESPAR v. BHAGY DOBEY. 

28 0. C. 67 : 68 I. C. 246 r A. I. E. 1922 Oudh 160. 

“ —6 9, R. 9, 0. 21. R. 90— Execution proceed- 

ings—Res tor a it on. 

O. <•, R. 9 applies to an order dismissing for default 
an application under O. 21 . R. 90 . {Lindsay A. J. 
C.) Gowri V. HinGa. 69 I. C. 575 • 23 0. C. 349. 

0, 9, E. 9— Sufficient cause—Illness of brother 
—Other grounds if can be urged under. 

Illness of a brother was held not sufficient cause to 
set aside a dismissal for default. In an application for 
restoration, it is not open to attack the order on the 
ground that the proper course was to reject the plaint 
under O. 7 , R. 11 , as that is a matter for appeal. 
{Miller. C. J. and Kulwant Sahay, J J.') RaMBHaN- 
JAN Singh v. Pashupat RaI. 2 Pat. 784 : 

74 I. C, 847 : A. I. E. 1924 Pat. 271 (2), 
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-0. 9, R. 9— Dismissal for default. 

Where on the clay of hearing, the plaintiff’s pleader 
had instructions only to ask for adjournment which 
was not granted and th« ca^>e dismissed, held the 
dismissal was under O. 17 , R. 2 and an application for 
restoration under K. 9 of C). 9 was maintainable. 

ullick and MacphersOti.Jy.) Sd. SHaHA MUHAM- 

MAD Maudood 7'. Maharaja Sir Rxmeshwar 
Singh. l Pat. L. R 281 : 74 I. C. 693 : 

A. I. R. 1923 Pat. 530. 

-0. 9^ R. 9, and B. T. Act, 8.^168— Dismissal 

for default. 

Subsec^uent application for assessment of rent where 
the application failed for default, is not barred under 
S. 158 of the B, T. Act. (^Dawson Miller., C. J. and 
Mulheh, y.) JaNKI RaY v. RaJA KaLANAND 
Singh. 2 P. 192 : 4 Pat. L. T. 705 ; 74 I. C. 464 • 

A I. R. 1923 Pat. 381. 

-- 0. 9, R. 9— Restoration — Order reteeting 

plaint—Mo power to restore. 

An order rejecting a plaint under O. 7 , R. 11 , Ce) of 
the C. P Code, operates as a decree and once the order 
IS perfected, there is absolutely no power in the Court 
under its inherent jurisdiction either to alter or to add 
to that order save as provided by S. 152 of the Code 
or on revievv. (Das and Kulwant Sa/tay, 

Rameshwar Dhari Singh v. Sadhu Saran 
Singh. 4 Pat. L. T. 261 ; 72 I. C. 629 : 2 Pat. 504 : 

A. I. R. 1923 Pat. 354. 
-0. 9, Hr. 9 and 13 and 0. 47, R. 1—Res judi¬ 
cata—Ex parte decree—Application to set aside — Dis- 
m't't' ■ D'-tl —it'-eri'i’ t 'i'y'.ic if i on—‘ Review. 

Where a suit was decreed inter partes against 
some defendants and ex parte against other defendants 
and the latter applied to set aside the ex parte decree 
but their application was dismissed for default. Held. 
that a further application under O. 9 . R. 9 asking that 
the dismissal of their former application under O. 9 , 
C.P. Code for default be set aside, is not maintainable. 
4 P. L. J. 135 (F. B.) followed, O. 47 , C. P. Code, 
does not apply when the order passed is by an ofticer 
other than tlie officer who made the original order, 
S. 153 , C. P. Code, has no application as the dismissal 
order was not an error or defect in the proceedings. 
{..Roe and yioala Prasad. Jy.^ RAMGHULAM SINGH 
V. Sheodeonarain Singh. 1922 P. H. C. C. 5 : 

A. I. R. 1922 Pat. 121. 

-0. 9, R. 9— Suit of minor dismissed for de‘ 

fault—Fresh suit with new guardian. 

The provisions of O. 9 , R. 9 caanot be nullified in 
the case of minor plaintiffs by changing the guardian 
ad-Htem after the prior suit was di.smi.ssed for default. 
Where after a mortgagee had obtained a decree for 
sale against a Hindu father his minor sons first sued 
for partition free of the mortgage which they challen¬ 
ged as not binding and the same was dismissed for 
default, a subsequent suit for an injunction restraining 
the mortgagee from selling the properties is barred 
under O. 9 , R, 9 , as the cause of action in both suiU is 
the same. What is meant by cause of action conside¬ 
red. {Kennedy, y. C. and Madgavkar. A. y. CT.) 
VISHINDAS FaTEHCHAND v. NaRUMAI. DHARAM- 
DAS. 80 I. C. 985 : 17 S. L. R. 41. 

• — 0. 9, R. 9— Sufficient cause —Pardanashin lady 

—Neglect of agent not a sufficient cause. 

Where an appeal is dismissed osving to the default 
of the appellant in depositing the cost of serving 
notices, the order of dismissal should not be set aside 
except for just and sufficient cause. That the default 
was due to the agent’s neglect or misconduct, where 
the principal was a pardanashin lady is not a sufficient 
cause. The propriety of an ex parte order setting aside 


C. P. CODE (V OF 1908), 0.9, R. 13—Appea 1. 

an order dismissing an appeal for default, may be 
questioned at the hearing of the appeal and can be 
reconsid-^red at the instance of the party aggrieved 
{Fawcett, /. C. and Kemp, A. /. C.) JaNaT v 
KaMILSHAH. 60 I. C. 948 : 14 S. L. R Sftft* 

-0. 9, R. 13. 

Absence of Notice. 

Appeal. 

Appellate Court. 

Co-defendants. 

Cond t:onal order. 

Coats. 

Effect of setting aside. 

Ex-parte decree. 

F nal Decree. 

Legal Representative. 

L'm tat on. 

M scellaneous Proceedings. 

Procedure. 

Rev.s:on. 

R gbt to apply. 

Scope of. 

Service of Summons. 

Sufficient Cause. 

Suit to set aside. 

Absence of Notice. 

■■0. 9. R. 13— Absence of notice — Transfer. 
Where a suit is transferred without notice to defen¬ 
dant, the ex parte decree must be set aside. {Moti 
Sugar, y.) GaNGA RaM v. GUJAR MAL. 

A. I. B. 1928 Lah. 444. 

-0. 9, B, 13— Absence of notice — Application 

under—Merits of the case are not to be considered — 
Knowledge of particular decree on defendant's part is 
essential—Vague suspicion that defendant may have 
knoiun of some decree is not enough to impute him with 
knowledge of the decree. 

In an application under O. 9 , R. 13 , what the Court 
has to find is not whether the defendant has any good 
defence on the merits, but whether there is 
proper service, and if there U proper service 
whether there was sufficient cause for his non- 
appearance. Courts even in moffusil ought not to 
proceed to the trial of a case until at least three ser¬ 
vices have been taken upon the defendants which is 
the practice in the High Court. Unless the Court 
finds positively that the petitioner was aware of the 
decree at a lime which was more than a month before 
the petition it is not barred by limitation ; and apart 
from the limitation the knowledge of the suit after a 
decree is irrelevant for any other purpose. A vague 
knowledge that a decree had been passed by some 
Court is not enough. It must be found that the defen¬ 
dant had knowledge that a particular decree had been 
passed against him in a particular Court in favour of a 
particular person and for a particular sum, A vague 
suspicion that the defendant must have heard of some 
decree is not enough to dismiss his petition on the 
ground that it is barred by limitation. {Ramesam. /.) 

Syed Muhammad Sahib v. A. P. R. L. Alagappa 
CHETTIAR. 22 L, W. 423 ; 90 I. C. 1042 (3) : 

A.I. R. 1926 Mad. SI : 49 M. L. J. 446. 
Appeal. 

-0. 9, B. IS—Appeal, 

No second appeal lies against an order refusing to 
set aside an decree. {SuJaimanand Afuker* 

/'.//•) Ganeshi Lal z' Debi Das. 

47 AU. 140 : l.B. 6 A. Civ. 79 : 85 I. C. 470; 

A. I. B. 1926 All. 267. 

-0. 9. B. IS—Appeai—Kx parte decree in appeal 

—Second appeal—Maintainability — Other remedy 
open — Effect. 



1137 


CIVIL, CRIMINAL & REVENUE 


113 S 


<J. P. CODE CV OF 1908), 0 9, R. 13—Appeal. 

A party whose appeal is decided cx-parie can main¬ 
tain a second appeal against the decision, though he 

has two other courses open to him, viz., to apply for 
restoration under O. 41, K. 21 or to apply for review. 
\Suhrawardy and C/iotzner, JJ KaLI PROSaNNA 
•CHAKRAVARTY V. NaJabulla Jamadak. 

I; C. 14 ; A. I. R. 1925 Cal. 497. 
““ Appeal — Order setting aside 

Qy.'PKv'.Q deer.c—Order atreccing d,c;>ion ivithin 
105 , C- P. Code Order cannot be assailed in appeal 
from final decision. 

An erroneous order accepting an application to set 
aside the parte decree is not assailable in appeal 
from the hnal decision except in so far as it accepts 
the decision of the case on the merits with S. 10 ^, 
C. P. Code. {Shadi Lai, C. J. and Le Rossignol / ) 

Sunder Singh v. nighaiya. 6 Lah. 94 • 

88 I. c. 920 : A. I. R. 1923 Lah. 466! 
0- 9, R, 13 —Appeal against order setting 


aside ex parte decree^ 

Not only can an order setting aside an ex-parte 
decree not be questioned on appeal but, any error, etc 
made by a Court in setting aside such an ex-part'e 
decree is not an error affecting the decision of the 
case within the meaning of section 105 . {Harrison 

J.) Sunder Singh v. Nigahiya. 

^ ^ _ A. I. R. 1923 Lah. 425 (1). 

0. 9, R. 13,and 0. 43, 3*.. 1 (d)— Appeal — Con^ 
ditto?ial order setting aside ex parte decree^Condition 
not complied with^Application to set aside dismissal— 
Appeal lies from the later order alone. 

On an application to set aside an ex-parte decree an 
order was passed by the Court that the decree will be 

set aside if the petitioner will pay to the plaintiff his 

costs and deposit the decretal amounc into Court with¬ 
in a certain period. A note was made on the order 
that the petition will be called for final disposal on a 
certain date. On the date on which the application 
was taken up for final disposal, petitioner applied for 
permission to give immoveable property as security 
for decretal amount. The Court dismissed the appli* 
cation to set aside the ex-parte decree on the ground 
that the money had not been deposited in Court. Held, 
that the first order of the trial Court was merely con- 
ditional and that, therefore, it was not open to the 
petitioner to prefer an appeal against that order, and 
that the final order dismissing the application to set 
aside the ex-parte decree was appealable under O. 43 , 
Ri.U). ( 1917 ) M. W. N. 815 , Foil, {Madhavan 

/.) RaJagopalachari z/. Narsimha 
ThaTHACHARIaR. 88 I. C. 196 (2) : 

_ A. I. R. 1925 Mad. 1182. 

~ 9* R Appeal^^Prcceeditigs under — P/o 

decree passed — Effect—If bar right of appeal after 
decree. 

A person can take cross-objection by way of appeal 
against a decree passed ex parte if he files such objec¬ 
tion within one month from the date of service of 

fixed for hearing the appeal. 
\Uldfi.eld and Devadoss, JJ.') Bava LEVVAI SahIB v. 
AMMEENAMMAL. a. I. R. 1924 Mad. 107 ; 

_ 46 M. L. J. 8 C 6 . 

0. 9, B. 13— Appeal—Decree against defen- 
oants some of vihom were ex parte— Appeal by contest- 

^^gdefendants^Application to Appellate Court to set 
■ostde ex parte decree if lies. 

Where a decree against several defendants some of 
^hom w^re ex parte in the Trial Court was appealed 
against by the contesting defendants, impleading the 
■^x parte ones as respondents, the latter cannot main¬ 
tain an application in the Appellate Court to set aside 
the ex parte decree under O. 9 , R. 13 of the Code. 

Q. D. — VOL. I— 72 


c. P. CODE (V OF 1908), (0. 9, R. 13—Appellate 
Court. 

The proper procedure for them is to get an adjourn¬ 
ment of the hearing of the appeal and make the appli¬ 
cation to the Trial Court. {Oldfield and Raniesam, 

//.) Palaniappa CHETTY V, Subramanyam 
CheT'I Y 14 L. W. 609 : 

(1921) M. W. N. 796: 66 I. C. 59 : 30 M. L. 1. 151 : 

A. I. R. 1922 Mad. 33 : 42 M. L J. 12. 
0. 9, E. 13— .ipp:al — Failure to take advan¬ 
tage of R. 7 and R. 13 precludes the pteu.> tu appeal. 

If a party failed to take advantage of O. 9 , R. 7 and 

R. 13 he cannot raise the same point of the injustice 
of tne ex parte order on an appeal under S .96 30 Mad. 
54 and A.I.K. 1923 Oudh 177 , Diss. 12 O. C 25 , Disc, 
and 39 M. !.. J. 697 . Appr. When a specific remedy 
with a,particular period of limitation is granted, a party- 
must avail himself of it and cannot make it a ground 
of appeal under the general provision granting him a 
right of appeal from an expartc decree .39 All. 143 Foil. 
{Dalai y.C.) MaZHAR HUSSAIN v. KaFIQ HuSAIN. 

28 0. C. 85 : 87 1. C. 222 ; A. I. R. I92j Ordh 645. 

~ 0. 9, R. 13— Appeal—Application under 

S. 151 . 

Inherent powers of Court under S. 151 cannot be 
invoked to set aside an ex Parte decree long after the 
limitation pre.scribed by Art. 164 has passed. An order 
refusing exercise of such powers by court is not ap¬ 
pealable, {Coutts and Ross, J J ) AJODHYA Mah- 
TON V- PhuL KUER. 1 Pat. 277 : 65 I. C. 341 : 

1922 P. H. C. C. 61 : A. I. R. 1922 Pat. 479. 
Appellate Court. 

E- 13 and 0 43. R. 1 (d)— .-ippellate 
Court—Appeal from order refecting application for 
setting aside ex parte decree—Appellate Court cannot 
go beyond R. 13 . 

Per Sulatman and Daniels, J J ,—In an appeal from 
an order rejecting an application to set aside an ex 
parte decree, the appellate Court cannot go beyond 
the provisions contained in O. 9 , R. 13 for reasons for 
setting aside the decree. a.I.R. 1922 Ail. 441 and 43 
M. 94 Foil. 44 Cal. 929 Dist. {Lindtay. Sulaiman 
and Daniels, JJ.) Ram SaRUP v. GaYA PKaSaD. 

L. B. 6 A. 601 : 90 I. C 180 ; 

A. I. R. 192o All. 610 (F.B.). 

0. 9, R. 13 and S. 105— Appellate Court — 
Application under, dismissed—Appeal from decree — 

Appellate Court whether can decide the cause of dismis¬ 
sal. 

Where an application to have ex parte decree 
set aside has been dismissed, the question as to the 
propriety of dismissal cannot be re-agitated in an 
appeal from the decree, not is such a right given by 
S. 105 of the C.P. Code. 23 Mad. 445 ; 30 Mad. 54 ; 43 
Mad. 94 (F.B.) ; 23 Mad. 260 Exp), and Dist. {Abdur 
Rahtm and Oldfield, JJ.') BaDVEL CHINA ASHETHU 

Vatipalli Kesavayya. 

12 L. W. 507 : 60 I, C. 215 : (1920) M W. N. 780 ; 

_ 29 M. L. T. 63 : 39 M. L. J. 697. 

0. 9, R, 13— Appellate Court — Reversal of 
decree on the ground that ex parte procedure was not 
Justified. 

Where an appeal is preferred against an ex parte 
appellate Court has jurisdiction to reverse 
the decree of the lower court merely on the ground 
that such Court was wrong in proceeding to decide the 
ca^e Parte. 33 M. 54 , Foil. {Ashworth, J. C.). 
FaRZAND ALI V. KKADaSHI. 26 0. C. 10 : 

10 0. L. J. 36 : 73 1 . C, 691 : 9 0. & A. L. B. 332 : 

_ A. I. R. 1928 Oudh 177. 

. P* —Appellate Court—Confirmation 

of decree by—Trial Court can set aside the decree. 

n original suit was decided ex parts against one of 
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C. P CODE (V OF 1908), 0. 9. R. 13— Co-defendants. 

the defendants. The decision was upheld in appeal. 
The party against whom the ftirte decree was pass¬ 
ed applied to the Trial Court for setting aside the ex 
parte ortler. The Trial Court set aside the ex parte 
order arid restored the case for hearing on the merits. 
/-/eld, it was right. (^Daniels, J. C.) MaHAB.^LI 

Pakshao V. Balbhaddar Singh. 

64 I. C. 303 ; 24 0. C. 282. 

Co-defendants. 

-0. 9. R. 13— C»-def endants — Cause of action-’ 

Ex parte decree against several defendantSy whether 
can he set aside at the ins ance of ume of them alone. 

An ex parte decree against several defendants cannot 
be set aside as against all of them at the instance^ of 
some of them alone, when the cause of action against 
all of them is not necessarily joint and indiviMble. 
\ 0 dgcrs, /.) THIRUMALACHAHIAR ?'• AtHIMOOLA 

KakaVaLaR. 22 L. W. 695. ! 

-0. 9, R. 13— Co-defendants —Ex parte decree 

against several defendants—Application to set aside 
by one—When can be set aside against all. 

W here in a suit for possession of separate items 
from separate sets of defendants, an ex parte decree is 
passed against all and an application is made by one 
to set aside the decree, held, that the decree is not 
such a joint and indivisible'one as to allow its being 
set aside in favour of those who had made no applica¬ 
tion to set it aside, though there were some common 
i.ssues in the suit in which all were interested. i^Krtsh- 
nan. /.) NaRAVANaSAMY AIVAR v. DORAISaMY. 

65 I. C. 343 : (1921) M. W. N. 795. 

- 0. 9. R. 13 —Co defendants — Decree-holder 

agreeing to the setting aside of decree against some — 
Court can set aside against all the derendants. 

W here an ex parte foreclosure decree is passed against 
the mortgagor and a rival claimant of mortgagee 
light and is set aside against the latter on the consent 
of decree-holder, it should be set aside altogether 
under the pjoviso to O. 9 , K. i,3* ^Simpson, A- J- C*.) 
DEBI CHARAN V. Deo MUKHI. 2 0. W. N. 702 : 

A. I. R. 1925 Oudh 621. 

-0. 9, R. \Z~Co defendants—Y.Y. parte decree — 

Several def ts.—Similar but distinct defences — E.xparte 
decree set aside on application of some defts. — Pfon- 
applicants are not benefited. 

Where an ex Parte decree is passed against several 
defendants whose defences are similar but distinct, 
and where the ex parte deert e is set aside on the ap¬ 
plication of some of the defentlants only, the other 
defendants cannot claim the benefit of the decree 
being set aside but will still be bound by it. {^Kendall, 
A. J. C.) PITAMSHAH V. BHOG NaTH. 

81 I. C. 520 : A. I. R. 1926 Ordli 181. 

-0. 9, R. 13— Co-defendants—Mortgage decree 

— Ex parte against some and on the merits against 
others It can be set aside as regards some only. 

WMiere a mortgage decree Is passed ex parte against 
some defendants and on the merits against others, the 
liability being joint, the decree cannot be set aside as 
against some only of the defendants under O 9 , R. 13 . 
\Dass and Ross, JJ. ) RaGHUBAR CHOWDHURY t/. 

Ramasray Prasad Chowdhurv. 

1924 P. H. C. C. 252 : 78 I. C. 408 (1) : 

A. I. R. 1924 Pat. 771. 

CondH’onal order. 

-0. 9, R. 13 and S. 115 —Conditional order — 

Order of restoration conditional on payment of costs 
within a certain time—Order is proper—Refusal to ex~ 
tend time fixed is not a failure to exercise Jurisdic¬ 
tion, 

An order restoring a case dismissed for default on 


C. P. CODE (V OF 1908), 0. 9, R. 13—Effeot of 
setting aside. 

condition of the payment of a reasonable amount of 
costs to the opposite party within a time fixed by the 
order is not an illegal order, but, on the contrary-, is. 
an order contemplated by O. 9 , R. 13 . Where^'an 
application of defendant to extend the time fixed for 

payment was refused. Held that the refusal did not 
amount to a failure to exercise jurisdiction against 
which a revision can lie. i^Sulaiman and Daniels, J J \ 
AHMAD Hussain Khan v. Hardial. '' 

L. R. 6 A. (Civ.) 586 : 90 I. C. 243 - 
A. I. R. 1926 All. 142(2)1 
■ 0. 9, R. 13— Conditional ordei — Party ap¬ 
pearing soon after decree passed—Setting aside decree. 

Wheie a suit is disposed of ex parte on account of 
the absence of the party or pleader at the time of 
hearing but later on the pleader turns up in the course 
of the same day, tl»e court should after notice to the 
other party, re.store the suit to file after imposing such 
conditions on the defaulting party as might meet the- 
justice of the case. {Maclcod, C J. and Shah, /.) 

SorabJi RustomJit’. Ramji Eal Devjibhai. 

26 Bom. I. R. 321 : 80 I. C. 237 ;• 

A. I. R. 1924 Bom. 892. 
-0. 9. R. 13— Couditicnal order — Harsh con¬ 
ditions should not be imposed. 

A Court should not as a condition precedent to set¬ 
ting aside an ex parte decree require the deposit of a 
larg.** sum of money, as it will work haulship on the- 
defendant {Dalai, J. C.) INDAK SINGH v. GUR- 
DAVAL SlNOH. 74 I. C. 86 : A. I. R. 1924 Oudh 229. 

Costs. 

-0. 9, R. 13— Costs — Setting aside dismissal 

Condition to pay costs — Legality. 

An order setting aside a dismissal for default on 
condition of paying costs within a fixed time is peifect- 
ly legal. If the costs are not paid and an extension 
of time is refused, the order is not open to revision. 
^Sulaiman and Daniels, J J AHMAD HUSaIN KHAN 
V. HaRDIAL. li. R. 6 A. 686 ; 90 I. C. 243. 

-0. 9, R. 13— Costs —Ex parte decree set aside 

on payment of—Costs not paid in time — Procedure. 

On a petition to set aside an ex parte decree, the 
defendant w ho was ordered to deposit in Court the 
decree amount and costs, but he neither carried out 
the order of the trial court noj of the appellate court 
to deposit the costs within the time fixed. Held ia 
revision, that the appellate Court ought to have dis' 
missed the appeal on non-payment of costs for pay¬ 
ment of which time should have been fixed before 
disposal of the appeal. \Ktmhaiya Lai, /• C.) 
SUKHAI V. BindA BakSH. A. L. R. 1922 Ordh 14.. 
--0. 9 R. 13— Costs —Ex deerte—Default 

—Setting aside. 

When an ex parte decree is not challenged on the 
ground of irregularity entitling the applicant to have- 
it vacated ex debito justitiae, but the applicant admits- 
his default and his defence does not appear ^ bona fide 
one, the Court can put him on terms, such as by 
requiring him to deposit the amount claimed within a. 
fixed time. {Rupchand Bilaram, A.J.C.) DaVID 

Sasson dt CO., Ltd v. Shivjiram Devidas. 

90 X. c. 230. 

Effect of setting a8:de. 

-0 . 9, B. Effect of setting aside—^ parte 

decree—Decree set aside — Restitution—Right to, 

against original plaintiff and his representatives, 

W'here an ex parte decree is set aside, the^ deft, is 
entitled to be resiored to his original position under 
S. 144 of the C. P. Code. {Miller, C. J. and Jwala 
Prasad, /.) BaSANTA KUMARI v, BaLMUKUNDA. 
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C. P. CODE (V OF 1908), 0. 9, R. 13—Ex-parte 

Decree. 

1923 P. H. 0 . C. 1 : 72 1. C. 912 : 2 P. 277 : 

1 Pat. L. R. 338 • A. I, R. 1923 Pat. 371. 

Ex-parte Decree. 

0* E* 13—Ex parte decree—Pleader unable 
to proceed — Decree not necessarily ex parte. 

At the hearing of a suit the defendant being absent 
the trial court proceeded under O. 17 , R. 3 on the 
merits and decreed it. The defendant applied to have 
the decree set aside but the application was rejected. 
He then ^ appealed from the order and the decree. 
The appellate court dismissed the tonner appeal out 
declared in the case of the second that the trial court 
had no power to decide the case on the merits in the 
absence of the defendant and that the decree was only 
an decree. the order of the appellate 

Court in the latter appeal was both in substance and 
in form open to question. By the pleader saying that 
he was unable to proceed with the hearing, it cannot 
be said that the pleader had withdrawn himself ; and 
the decree passed in that suit cannot therefore be re¬ 
garded as an ex parte decree which could be set aside 
in the manner laid down in O. 9 R. 13 . Jn form the 
order passed by the lower court was similarly open to 
objection. It was not open to the Judge, who heard 
the appeals, to take the view that the decree was an i*.*- 
parte decree after he had dismissed the appeal wnich 
had been filed from an order refusing to set it aside, 
on the ground that the decree was one dealing with | 
the suit on the merits. If he was satisfied that there 
was sufficient excuse for his absence, he could have 
passed an order setting aside the decree passed by the 

court of first instance and remanded the suit. If he 

was not satisfied that there was sufficient reason for his 
absence, it was still necessary for him to have exa¬ 
mined the suit on the merits and determined whether 
the decree passed by the court of first instance was 
proper or not. (AT anhaiya Lai, /.) SaRJu PraSaD 
V. GIiJaDHAR_LaL. ^ 2 A. I. R. 1922 All. a97. 

' E. 13—Ex parte decree—Application to 

set aside dismissal for default—Order refusijig to 
restore. 

Where an application to set aside a decree was dis¬ 
missed for default and the court refused to set aside 
the order of dismissal and restore the application. 

no appeal lies against the order. {Piggott and 
Walsh, //.) Sharif Hussain 7 ^ Haidar Hus¬ 
sain. 20 A. L. J. 619 : 67 I. C. 320 : 

A. I. R. 1922 AIL 337 (2). 

~ 0. 9, R. 13 and 0. 43, R. 1. Cl. Cl)—Expaite 

decree—Application to set aside—Peiection by successor 
of the Judge — Appeal. 

A suit was decreed parte by a Munsif exercising 
Small Cau.se powers. His successor who was not in* 
vested with such Small Cause powers refused to set the 
ex parte decree aside on the application of the defen¬ 
dant. Held, that the decree, being final the order re¬ 
jecting the application to set aside wa^^ not appealable. 
\Banerii, J.) Hira LaL v. JHUNNI LaL. 

20 A. L. J. 208 : L. R. 3 A. 124 : 60 I. C. 967 : 

A. I. R. 1922 All. SO (1). 

' O. 9. R. 13->-£x parte decree against firm — 
Setting aside—One of the Partners not served—Effect 
■^Lim Act, Art. 164 . 

An ex parte decree passed against a firm after it had 
been served in the mannf»r contemplated by O. 30 , C. 

P. Code, cannot be set aside on the application of a 
who alleges he was not duly served. Any ap¬ 
plication to set aside the decree must be made within 
the period of 30 days prescribed under Art. 164 , Limi- • 
tation Act, It can never be said a decree against i 


[ C. P. CODE CV OF 1908), 0. 9, R. 13—Ex-parte 
Decree. 

the firm is ex parte against one of the partners because 
he has not appeared. (Macleod, C. J. and Shah, J.') 
ADIVEPPa SHIDLINGAPPA V. PRAGJI MOHANJI. 

26 Bom. L. R 388 : 80 X. C. 773 : 

A. I. R. 1924 Bom. 366. 

-0. 9, R. 13— Ex parte decree — Defendant 

absent but pleader present—If duly instructed — 
Taking no part in proceedings. 

Where the pleader for deft, was present but took 
no part in proceedings, then unless it is held that defU 
appearca by duly instructed pleader, the disposal 
would be held ex parte otherwise not. If the deft, is 
not able to show that tlie pleader was not duly in¬ 
structed, then it is not an decree. {Shah, 

A. C. J. and Crump, J.) MOTILAL KaTANCHAND 

Marwadi V. Nandram Dalpatram. 

25 Bom. L. R. 1222 : A. I. R. 1924 Bom. 139; 

' — 0. 9, R. 13—Ex parte decree — Application to 

set aside — Knowledge—Proof of 

The applicant must have knowledge that a parti¬ 
cular decree has been passed against him in a parti¬ 
cular court in fa\ our of a particular person for a par¬ 
ticular sum. {Macleod, C. J. and Crump, J.') BaPU- 
Rao Sakhuram V. Sadhu Bhirra Gholap. 

2o Bom. L. R 74 ; 72 I. C. 130 : 47 Bom. 485 : 

A. I. R. 1923 Bom. 193. 

—-0. 9, R. 13—Ex parte mortgage decree — Plain' 

tiff appealing against interest disallowed—Decree 
varied — Application to set aside ex parte decree — If 
lies. 

The plaintiff obtained an ex Parte mortgage decree, 
but as some interest was disallowed he appealed and 
got the decree varied. Thereafter the defendant ap* 
plied to the Trial Court to set aside the ex parte 
decree. Held it should not be allowed as the decree 
of the Trial Court had already been superseded by the 
appellate decree. {Greaves and Cuming, J J.) 

Murtaza Begum v. Jogendra Nath Roy. 

90 I. C. 724 (Cal). 

I—0. 9, R, 13—Ex parte decree — Pule does not 
apply if the decree, on the face of it, is inter partes. 

A decree on the face of it inter parties cannot be 
treated as ex parte and application under O. 9 , R. 13 
does lie to set it aside. {Suhrawardy and Dnvait 

JJ.) Ramesh Chandra Guha v. Denjsh Chan¬ 
dra Guha.^42 C. L. j. 224 : A. I. R. 1925 Cal. 1010. 

^ 0. 9, R, 13—Ex parte decree — Appiicatio7t to 
set aside — Non-payment of process-fee—Dismissal of 
appl i cati07i — Appeal. 

^Vhere an application to set aside an ex parte decree 
is dismissed for failure to pay process fee this is in 
substance a dismissal for default and an appeal lies- 
from the order. 21 C. L. J. 628 ; 36 I. C. 798 ; 37 : 

I. C. 835 , Rel. {IIar7iso7i, J.) BAHADUR SlNGH Z';. 

Wasawa Singh. 69 I. C. 713 r, 

^®24 Lab. 281 (1);, 

^ 13—Ex parte decree when justified — 

Suit disposed of on day fixed for arguments oti a pre^ 
liminary question—Legality of. 

Where on the day fixed for hearing arguments om 
the question of jurisdiction the Court finding the de¬ 
fendant absent,heard the plaintiff’s evidence and pass¬ 
ed an ex parte decree, held, that an ex parte decree- 
ought not to have been passed under the circumstances, 
as the date was not fixed for the decision of the case.. 
The fact that an appeal had been preferred from the: 
ex parte decree does not prevent the Court from set¬ 
ting aside the ex parte decree or a Court of appeal 
from reversing an order of the first Court refusing to 
set aside the ex parte decree. {Abdul Paoof, J.') 
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C. P. CODE (V OF 1908), 0. 9, R. 13—Ex parte 

Decree. 

FiKiM OK Seth Khuda IUkhsh v. Ghulam 
Qadir. 72 I. C. 900 (2) : A. I. R. 1924 Lah. 224. 

-^0. 9, R. 13—Ex parte decree — Vakil after 

many hearings stating no ittstru-.tions—No ivith- 
drazval in absence of statement to the effect. 

'Die nsere fact that a vakil after having appeared 
for the party at many hearings says he has no instruc* 
tions (.loes not amount to his withdrawal from the 
undertaking in his Vakalatnama unless it is so stated. 
Where after many hearings the defendant's vakil 
states on the final hearing day that he has no instruc¬ 
tions, but the C-ourt disposes of the case on the merits, 
there is an appearance and O. 37 , R. 3 applies to the 
case. The remedy of the defendant against the 
Court’s order is by way of appeal and not by way of an 
i«pplication to set aside the decree as if it had been 
made under O. 9 , R. 13 . {^Phillips and Odgers, JJ.) 

S. s. Balakrishna Aiyak V. muthammal. 

82 I. C. 1028 : A. I. R. 1925 Mad. 316. 

-0. 9. R. 13—Ex parte decree — Decree of 

appellate Court. 

Where an appellate Court confirms an ex parte 
■decree on an appeal by the deft., the decree of the 
appellate Court is not an ex Parte decree. The deft, 
should apply to the appellate Court to stay appeal to ! 
enable him to apply to first Court to set aside the ex 
parte decree. {^Oldfield and Rantesam, /J.') PaLANI* 

APPA Chetty V. Subram AN lA Chetty. 

14 L.W. 609 : 66 I. C. 69 : 

(1921) M. W. N. 796 : 30 M. L. T, 151 : 

A. 1. R. 1922 Mad. 33 : 42 M. L. J. 12. 
-0. 9. R. 13 — Ex parte decree — Setting aside. 

When there is transfer of territorial jurisdiction 
after decree, the new Court can entertain application 
io'set ex parte decree. (^Spencer and Krish 

ttan, J/.) SKINIWAS RaO Z'. HaNUMANTHA RaO. 

46 Mad. 1 : 15 L. W. 458 : 

(1922) M. W. N. 349 : 65 I. C. 727 : 

31 M.L.T. 79 ■ A.I.R. 1922 Mad. iO : 42 M.L.J. 344. 

-0. 9, R. 13 —Ex parte decree — Setting aside 

— Grounds for. 

A Court has no power to set aside an ex parte 
decree except on one of the grounds contemplated by 
O. 9 , R. 13 , C. P. Code 43 M. 94 Foil. {IValler, 
J.) Gullapalli Kotayya V. Gorantla Sub- 
BAYYA. 20 L.W. 490. 

-0. 9, R. 13—Ex parte decree — Application to 

set aside — Appeal—Effect of. 

A suit was decreed ex parte and the defendant filed 
an application under O. 9 , R. 13 and also subsequently 
preferred an appeal. The application for re-hearing 
was kept pending till the disposal of the appeal. The 
appellate Court dismissed the appeal but observed that 
the application for re hearing under O. 9 , R. 13 deser¬ 
ved consideration by the trial court, which however, 
held that after the appellate court had confirmed the 
ex parte decree, it had no jurisdiction to set it aside 
under O. 9 , R. 13 , and further that there was no suffi¬ 
cient cause for restoration. Held that after the ex 
parte decree had been affirmed by the appellate court, 
it merged in the appellate decree and the trial court 
had no jurisdiction to entertain the application under 
O. 9 , R. 13 . although it had been filed before the 
filing of the appeal. {Bucknill^ J.') MT. AJODHYA 
KuaRz'. Durga Prasad. 1923 P. H. C. C. 145 : 

71 I. C. 383 : 4 Pat. L. T. 115 : 

A. I. R 1923 Pat. 331. 

Final Decree. 

-0. 9, R. XZ^Final decree ex parte —Partition 

suit—Decree passed without notice to defendant — 


C. P. CODE (V OF 1908), 0. 9, R. 13—Limitation, 


Setting aside. 

When a court adjourns a pending suit it is its dut 
to give notice of the adjourned date to the parties 
their pleaders. Where after the preliminary decree in 
a partition suit the court appointed a commissioner 
for division by metes and bounds and on his report 
being received passed a final decree without notice to 
the defendant, the ex parte decree is bad and should 
be set aside. {Piggott and Walsh., //.) Durga 
Prasad v. Het Ram. 20 A. L. J. 912: 77 I. C 9i. 

L. R. 3 A. 626 : A. I. R. 1928 All. 79 (2)| 

—0.9, R. 13— Final decree — Mortgage setting 


✓T P 


The proceedings in a mortgage suit after the passing 
of a preliminary decree and a final decree are proceed¬ 
ings in the suit which continues until a final decree is 
passed. On an application bv the plff. in a mortgage 
suit for the passing of a finaT decree it is not strictly 
necessary that notice should be given to the mortga¬ 
gor-deft. If the Court passes a final decree withont 
such notice, it is not an illegality or irregularity and 
the Court is not bound to set aside the ex Parte 
final decree. At the same time it is open to deft, on 
showing sufficient cause under O. 9 , R. 13 for his ab¬ 
sence to apply to set it aside {_Hallifaxy A. J. C.) 
AnnaJI V. FaKIRA. 67 I. C. 282 : 6 N. L. J. 27 : 

A. I. R. 1922 Nag. 176. 

Legal Representative. 

-0. 9, R. 13— Legal Representative—Heir if 

entitled to apply. 

Heirs of a defendant against whom an ex Parte 
decree is passed before his death, have a right to 
apply to set aside the ex parte 27 All. 274 , 

doubted. {Walsh and Ryx'es, J"/.) MT. BaNOO ». 
Lala Haradwari Lal. 

A. I. R. 1923 All. 30. 


Limitation. 


-0. 9, R. 13— Limitation—Application to set 

aside ex parte decree passed must be within 30 days of 
the defendants becoming azvnre of the decree. 

Where there has been no due service of summons, 
the Court should decide whether the application is 
within time from the date when the petitioner came 
to know of the ex Parte decree. {Abdul Raoofy y.) 
MOHLA V. KaHNUN. 7 Lah. L. J. 408 : 

26 Punj. L. R. 600 : A. I. R. 1926 Lah. 677. 


■ 0. 9, R. 13 —Limitation — Onus of proving 

knowledge. 

An applicant who seeks to have an ex parte decree 
set aside has to prove the application is within the 
time allowed by law. If ho alleged that he did not 
know of the decree he will have to explain satisfac¬ 
torily the circumstances w’hich led to the default. 
{Campbell, /.) THE FIRM OF MaGHI MAL KHA- 
RAITTI Ram V. THE FIRM GOPl RAM RAM CHAND. 

76 I. C. 1020 : A. I. B. 1924 Lah. 603. 

I 

-0. 9 . B. 13— Limitation—Application to set 

aside ex parte decree — Delay—Power to excuse — Litm^ 
tation Act, *9. 5- 

The High Court has power under the combined 
effect of S. 5 of the Limitation Act and 122 , C. P. 
Code to apply the provisions of S. 5 of the Limitation 
Act to applications to set aside ex parte decrees. 
Consequently the rule framed by the High Court ap¬ 
plying S. 5 of the Limitation Act to such applications 
is intra vires. {CouttS'Proter, C*. J., Ramesastt attd 
Wallace,//.) KRISNAMACHARIAR v. SRI RANG- 
AMMAL. 36 M.L. T. (H. C.) 48 : 

20 L. W. 832 : 80 I. C. 877 : (1924) M. W. R. 682 * 
47 Mad. 824 : A. I. B. 1926 Mad 14: 47 M.L.J. 409. 
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C. P. CODE (V OF 1908), 0. 9, R. 13—Limitation. 

Ltfuitatioti — Mxtejisiott of time 
for applying should he made on Justifiable grott?ids. 

Under O. 9, K. 13 as amended by the Madras High 
Court, though time can be extended, still it should 
be extended on justifiable grounds. {Oldfield and 
Ramesam^ yy.) PALANiVaPPA CHETTY z>. SuRKA- 
MANIYA CHIlTTV* 14 X 909 ‘ 

,.0 ' (1921) M. W. N. 796 : 

66 I. C. 59 ; 4. I. R 1922 Mad. 33 : 42 M. L. J, 12. 

19 I^imitatzoii—Application barred 
ts no ground for setting aside^Jnhetent powers can- 
710/ he re •'''*■ ted to. 

The fact that a certain application which had been 
decreed parte was barred by time, is not a ground 
for setting aside the ex pa^ te decree under O. 9. R. 13. 
The inherent powers of a court under S. 151, C. P. 
Code cannot be called in aid to set aside an ex pa'-te 
decree or to extend the time therefor. 43 Mad. 94 
Foil. {Coutts and Ross, //.) .AJOdhya MaHTON v. 
MT. PHUL KUER. 65 I. C. 341 : 1922 P. H. C. C. 61 ; 

1 P. 277 : A.I.R. 1922 Pat. 479. 
Miscellaneous Proceedings. 

^0. 9, R. 13 jM iscellaneous proceedipigs — Ap¬ 
plication to set aside 4 x parte decree—Dismissal for de¬ 
fault—Application for restoration dismissed—ApPeal 
if lies. 

Undei the C*. P. Code there is no appeal provided 
for from an order dismissing an application which is 
for restoring an application for setting aside an ex 
parte decree. When O. 43 makes no provision for an 
ftppsdl S. 151 cannot b6 r«?sort6cl to as conferring a 
right of appeal. {Sulaiman, y.'i CHandRa SaHai 
V. DURGA Prasad. 46 A. 538 : 22 A. L. J. 427 : 

79 I. C. 323 : L. R. 6 A. (Civ ) 331 : 

A. I. R. 1924 All. 682 (2). 

2, R. 13— Hi issellaneous proceedings —Ex 
parte order—Setting aside. 

Until a Suit is actually called on, a party is entitled 
to appear and defend. It may be that he is guilty of 
delay, and if that is the case he may be mulcted in 
costs. But if he does appear before the suit is heard, 
then he has a right to be heard. {Macleod, C. /.and 
Coyajeey /.') RadHaBai v, AnaNT PaNDURANG. 

A. I. R. 1922 Bom. 345 (1). 

-- - 0. 9, R. 13 —.Miscellaneous proceedi/igs — Ap¬ 
plicability-Order dismissing application under O. 21 
R. 100. 

Ouaei'e—li O. 9, R. 13 applies to an order dismissing 
for default an application under O. 21, R. 100, C. P. 
Code.? {Jwala Prasad, /.) THAKUR PRASaD J.AL 
V. SukhLAL Singh. 8 Pat. L. T. 667 : 79 I. C. 598 • 

A. I. R. 1924 Par. 698. 
Procedure. 

--2, R. 13— Procedure —Ex parte decree, 

when to be passed. 

Where the vakil of the defendant had asked for an 
adjournment, and on the same being refused took no 
further part in the proceedings, an ex parte decree ' 
should be passed. {Mears, C. J. and Piggott, /.) * 

Krishna Dass v. Ram Ugrah Singh. 

21 A. L. J. 800 ; L. R.4 A. 423 : 74 I. C.845 : 1 

A. I. R. 1923 All. 549. * 

~ ' '—■— 0. 9, R. 13— Procedure — Forum—Appeal pre- ! 
ferred against the decree, ^ 

Though an appeal is pending against an zx parte 
decree, an application to set it aside should be made 
to the Court which passed the decree and not to the - 
Court hearing the appeal. 30 Mad. 535, Dist., 27 Mad. a 
^ 02 ; 39 All. 13 and 38 Cal. 394 Foil. {PVa/lis, C J. and i. 
Oldfield, y.) PaLANIAPPA CHETTI V. SUBRAMANIA a 


C. P. CODE (V OF 1908), 0. 9, R. 13—Right to apply. 

CHETTY. 44 Mad. 731 13 I. W. 519 : 62 I. C. 755- 

(1921) M. W. N. 309 : 41 M. L. J. 90. 

^-0. 9, R. 13— Procedure — A'otice— C. P Code 

d C. 3, A>5. 

Where deft, applied to have an ex parte decree set 

aside and the Court ordered payment of process-fee 
: at once and the signature of the plff.’s pleader was 
: taken on the order, but as the deft, paid no fee and no 
i. notice was served on plff. but the Court set aside the 
i decree and ordered payment of Rs. 7-8-0 as costs to. 
. deft. forwJiichthe deft, got plff.’s property worth 

Ks. 400 so.d for i\s. and purchased it himself and 
1 the plff. sued for recovery of possession, held, that the 
i ex parte decree could not be set aside w ithout notice to 
. plff. and that the plff.’s pleader did not represent the 
. plff. after the ex parte decree was passed. {Das and 
• Adami,//.) SHEIKH MaHOMEDJaMIE v . xMuSAM- 
I MAI Bibi TuKAILAN. 63 I. C. 47 (P). 

Revision. 

0. 9, R. 13— Revision. 

An order setting aside an rA-decree cannot be 

set aside by the High Court in revision, for the simple 
reason that the validity of such an order can be attack¬ 
ed under S. 105 of the Code in an appeal from the 
’ final decree passed in the suit. {PValsh and IVallach 

J J .J Sheikh Kallu v. Nadis Baksh. 

« « ^ .. A. I. R. 1922 All. 441. 

0- 9. R. 13 —Revision against order setting 
aside the decree passed against all defendants _ All de¬ 

fendants must be made parities to revision. 

If an i-jr parte decree passed against a large number 
of defendants be set aside on application of two of 
them It is in effect set aside against all and, therefore, 
all of them are necessary parties to an application for 
revision of the order setting the ex parte decree aside. 
{Suhrawardy, /.) ProkEULLa CHaNDRA GhOSE 
z'. Tara Chandra Gain. 78 I c • 

„ O . „ 192Vcal. s'o'g; 

77-R- 13— Revision -Ex parte decree set 

aside^—Revision lies. 

An application for revision lies from an order set¬ 
ting aside an ex parte decree. {Case law reviewed ^ 
{Baker, /. C.) VISHWANaTH v. VaUNATH. 

_ A. I. R. 1925 iag. 356. 

0.9, R. 13 Revision — Application to set 
(tszu€ cx pfiftc (it^cy£€ 0 yevisioH lids 

Where on an application to set aside an e.x parte 
decree the Court considered the evidence and decided 
that the applicant had no knowledge of the suit and 
that summonses were not served upon him and that he 
came to know of the decree within 3c days of appli¬ 
cation and set aside the pa^te decree. Held that 
no revision lay as it cannot be said that the Court 
committed any error, illegality or irregularity within 
me meaning of S. 115. {R'ulwant Sahay, /\ 

Shamsher Narain Singh v. Mahomed Sale 

« « L c- 329 r A. I. R. 1926 Pat. 29 ‘(2). 

0. 9, R. 13— Revision—Refusal to set aside 
ex parte decree on the ground of disbelieving a medical 
certificate is not revisable. 

A Court has jurisdiction to accept or reject any 
piece of evidence including a medical certificate, hence 
Its order based upon such acceptance or rejection is not 
revisable. {Mullick and Bucknill, //.') BhaICHand 
Fullchand V. Haji Dawood AYUB. 

A. I. R. 1924 Pat. 816., 
Right to Apply. 

^ ?■ to apply~~Ex. parte decree 

against on^ defendant—Appeal by the other implead^ 
tngthe Qx panti defendant—Application for setting 
aside—If maintainable. * 
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C. P. CODE (V OF 1908) 0. 9, R 13—Right to apply. 

Where a decree is passed ex purte against one of 
two defendants, the mere fact that an appeal is pend¬ 
ing at the instance of the respondent, impleading him 
as a respondent, he has a right to applj under O. 9 , 

K. 13 for setting aside the decree. Case law reviewed. 
{Su/diman, y.) MIRZA ABDULLA BeG z/. RaMZAN 
XHAN. 21 A. L. J. 901 : L.R. 5 A. 8 : 79 I. C. 381 : 

A I. R. 1924 All. 173. 

-0. 9. R. 13— to apply—Minor defen- 

-dant not represenud—Setting aside decree—Duty of 
Court. 

In an application under O. 9 , K. ij’ P* Code, the 
only point which the Court has to consider is whether 
the defendants were prevented by any sufficient cause 
from appearing. If the minor defendants were not 
represented there is sufficient cause for their non-ap 
pearance and the Court could set aside ihQ ex parte 
decree. {Daniels, y.) PEARE L.AL z-. ASHRAF KHAN 

L. R. 4 All. 137 : 71 I. C. 456 : 

21 A. L. J. 186 : A. I. R. 1923 All. 213. 

See Contra 66 I. C. 460 (Nag.) 
-——0 9, R. 13— Right to apply —Third party. 

A Court has no jurisdiction to set aside an ex parte 
decree at the instance of a person not affected by the 
decision, and who has been expressly exempted from 
the decree. {iValsh and Ryves, yy.) AJODHYA 
Prasad v. Katori 

61 I. C. 484 : 3 U. P. L. R. (All.) 29. 

-0.9, R. 13— Right to apply — Application to 

set aside ex decree—Fresh vahalat unnecessary. 

A pleader duly appearing in a suit is not obliged to 
file a fresh vakalatnama for the purpose of an appli¬ 
cation to set aside an ex parte decree in the suit. 
Ch. IV of the Bombay Manual of Civil Circulars does 
not lay down that an application to .set aside an ex 
parte decree is not an application connected with the 
suit. {Macleod. C. y. and Kanga, y.') B.ACHUBAI 
JHIRAD V. Ibrahim Isak. 24 Bom. L. R. 744 : 

69" I. ' . 169 : 47 B. 11 ; A. I. R. 1922 Bom. 207. 

—-—0. 9, R. Right to apply—Appeal against 

decree hy one defendant — Application by anothef 
yurisdiction to hear — Successor-in~o/Rce if can declare 
Predecessor's order as being without / urisdiction. 

A suit for partition was instituted on 20 - 12-1913 
against several defendants, among whom the present 
appellant was No. 4 . Two of the defendants contested 
the suit, and on 22 - 2-1919 a preliminary decree for par¬ 
tition was made on contest against two of the defend¬ 
ants and ex Parte against the others. The present 
appellant did not appear at all in the first Court, and he 
was one of tho.se against whom the decree was made 
ex‘parte. On 17 - 12-1919 the first defendant alone 
preferred an appeal against the decree to the High 
Court and three days later, /. e., 20 - 12-1919 the appel¬ 
lant presented an application to the trial Court under 
O. 9 , R. 13 , C.P. Code. The application was kept pend¬ 
ing until after the disposal of the appeal preferred by 
ist defendant. The appeal in the High Court was dis¬ 
missed on 5 —I —1922 as having abated by reason of 
the omission of the appellant to implead the legal repre¬ 
sentatives of one of the deceased respondents. The 
record was returned to the lower Court and on 8 - 4 - 
1922 a petition of compromise between the plaintiff 
and the appellant was presented and in accordance 
therewith the court ordered that the suit should be 
restored to its original number as against defendant 
No. 4 in regard to three of the items in the suit. In 
making this order the Court proceeded on the compro¬ 
mise alone without any enquiry as to the causes which 
prevented defendant No. 4 from appearing at the trial. 
In July 1922 a different Judge succeeded and on 
7 - 7*1922 he passed an order to the effect that the order 


C. P. CODE (V OF 1908), 0. 9, R. 13—Right to apply 

of 8 - 4*1922 was made without jurisdiction becau.se th 
was no longer any ex parte decree over which the Court 
had any control; that the order was a nullity and utte" 
ly void so that no proceedings to set it aside we^ 
necessary, and that the fact of its being made on corf 
test as against the plaintiff could not convert it into a 
valid order. Held that the appellant had the right t 
make an application under O. 9 , R. 13 at the time 
when he did make it, although an appeal had been 
preferred by another defendant: that the result of the 
appeal could not have been to rob the Court of its 
jurisdiction to make an order on the application of the 
appellant; that the order of the High Court dismissing 
the appeal as having abated was not a decree in which 
that of the lower Court was merged; that the order of 
the 8 th April 1922 was an order within the jurisdiction 
of the Jud|e to make whether it was legal or other¬ 
wise ; that the order must stand until proper steps were 
taken by the parties affected thereby to have it set 
aside ; and that the subsequent order of 7 - 7-1922 
should be set a.side and the suit remanded for trial. 

Per Mukcriee, /.—Where a defendant against whom 
an ex parte decree is passed applied under O. 9 , R. 
to set it aside and at the same time prefers an appeal 
from it, the original Court may proceed with the ap¬ 
plication notwithstanding the pendency of the appeal. 
When the ex parte decree has been confirmed or other¬ 
wise disposed of on appeal, the Court which passed the 
ex parte decree has no longer any power to entertain 
the application to set it aside even though the appU* 
cation was made before the appeal was filed. The 
same principle will hold good, even if the appeal has 
been preferred by a party other than the defendant 
against whom the decree was passed ex parte provided 
the decree was one and indivisible. {Walmsley and 
Mukerjee, yy.) KaLIMUDDIN AHAMMED v. ESABA- 
K.UDDIN. 39 C. L. J. 399: 28 C. W. N. 796: 

61 Cal. 715: A. 1. R 1924 Cal. 830. 

- 0. 9, E. Right to apply—Decree against 

minor, not properly represented, is a nullity and suit 
can't be restored to file. 

If a minor is not properly represented before the 
Court, a decree passed against him is in effect a nullity 
and the Court cannot set aside the ex Parte order and 
re open the suit under O. 9 , R. 13 . The Court possesses 
no inherent power to restore a suit once disposed of 
and to add parties to it. who were not represented at 
the original trial. 39 All. 8 , 5 L. W. 482 . Dist.; 10 L. 
W. 471 , Foil, {spencer, /.) ARUMUGA GOUNDAN 
V. PeriavanJIappa Goundan. 19 L. W. 233 ; 

34 M. L. T. 94: (1924) M. W. N. 289: 78 I. C 76: 
A. 1 R. 1924 Had. 489 (1.): 46 M. I.. J. 348. 
- 0. 9, R. 13 — Right to apply—Minor defen¬ 
dant — Guardian-ad litem not properly appointed^ 
Effect of. 

Where the allegation of an applicant applying under 
O. 9 , R. 13 /C.P. Code, is that he was a minor and that 
he was not represented by a guardian when the ex 
parte decree was passed an application under O. 9 , 
R. 13 . ('.P. Code, is incompetent. 31 A. 572 ; 37 M,L.J. 
399 ; 24 A. 383 ; 37 A. 179 ; 39 A. 8 . Ref. {Kotwal, A. 
y. C.) Seth Parmanand v. Lakhmichand. 

18 N.L R. 138: 66 I. C. 460: A.I B. 1922 Nag. 249 (2). 

See Contra A. I. R. 1923 All. 213. 
-0. 9, R. IZ— Right to apply — Guardian negli¬ 
gent in the conduct of suit—Minor can apply to have ex 
parte decree set aside. 

Courts will allow a minor to intervene for the pur- 
I pose of setting aside an ex Parte decree, provided be 
can show negligence on the part of his guardian in the 
conduct of the suit. 6 C, L, R. 69 , Foil. {Mulliek and 

Ross^ yy.) BlNODINl DEBI v. parmeshwar dayal 
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4). P. CODE (V OF 1908), 0. 9, R, 13~RigIit to 

apply. 

;SlNGH. 1925 P. H. C. C. 180; 88 I. C. 987. 

6 Pat. L. T. 855 : A. 1. R. 1925 Pat. 512. 

-0. 9, B. 13— Right to apply — B, T. A^t^ 

S. 153- 

S. 153 of the B. T. Act bars an application under 
'O. 9, R. 13 or O. 47, R. 1, unless the application states 
the injuries sustained by the applicant on account of 
the decree or judgment, and he deposits in Court the 
-amount of rent admitted by him to be due. If no 
rent is admitted to be due, no deposit is needed, 
{/wa/a Prasad, /.) CHANDRA BHUR DEB v. BHOLA 
Rai. 2 Pat. L. T 372- 62 I. C. 80 : 

1921 P. H. C C. 301. 

Scope of. 

“ ' “ ■ 0. 9, R. 13— Scope of. 

There can be no ex Parte proceedings against a de* 
•fendant who has entered appearance and filed his 
defence. {Lindsay a)ui Snlaiman, //.) RaM CHaRAN 
Lal V. Raghubir Singh. 21 A. L. J. 495: 

L. R. 4 A. 294 : 75 I. C. 387 : 45 A. 618 : 

A. I. R. 1923 All. 551. 

-9* R- 13 — Scope of —Ex parte decree ~ Set- 

ding aside—Conditions regnisite. 

A Court can set aside an ex Parte decree only under 
the provisions of O. 9, R. 13, under which the applicant 
has to satisfy the Court that summons was not duly 
served or that he was prevented by sufficient cause 
from appearing. In the absence of either of these 
•Conditions, the Court has no jurisdiction to set aside 
an ex parte decree. {iValsh and IVallach. //.) ShEIKH 
KaLLU V. Nadir Baksh. 19 A L. J 907: 

^64I._C 527: a. I. R. 1922 All. 441 (2). 

^0. 9, R. 13- Scope of — The two parts of the 

-rule are disjunctive. 

If the Court is satisfied either that the summons 
■was not duly served, or that the defendants were pre¬ 
vented by any sufficient cause from appearing when the 
suit was called on for hearing the «-.r parte decree 
should be set aside. The two branches of the rule are 
distinctive and the defendant whatever his position 
may be in respect of one branch, is entitled to the be¬ 
nefit of the section if he satisfies the Court that he has 
made good his contention under the other branch. 
i^Page, J BaLDEODAS EQHIA v. SUBKARANDAS 
'GOENKA. 52 Cal. 179: 88 I. C. 508- 

A. I. R. 1925 Cal 627 (2).) 
[See onapp^l^SO C.W.N. 104: A. I. R. 1926 Cal. 327.] 
0. 9, R, 13— Scope of — Application for setting 
aside decree, dismissal for default—Second application 
Is allowable. 

An application under O. 9, R. 1310 set aside an 
order passed in a preceding application of the same 
nature lies. Proceedings under O 9, R. 13 may go on 
ad infinitum. 44 Cal. 950, Foil. Where an appeal 
against an order under O. 9, R. 13 is dismissed for non 
•prosecution, second application under O, 9, R. 13 to 
restore the first application may be allowed subject to 
terms. {IValmsley, /.) Bhola NATH De v. NRI- 
BHIMHA PrOSAU ROY. 76 I. C. 533 : 

_ A. I. R, 1923 Cal. 552. 

—0. 9, R. 13— Scope of—Inherent power. 

The appellate Court is not competent to set aside an 
ex parte under O. 9. R. 13 unless it was satis¬ 

fied the defendant was prevented by some sufficient 
cause from appearing on the 4th August. A court has 
no power apart from the provisions of O. 9, R. 13 to 
set aside an ex parte decree made by itself, there being 
no inherent power to do so. 53 I. C. 847, Foil. {Marti- 
-neau, J ) JaGAN NaTH v. AbDUL HaKIM. 

78 I. C. 660; A. I. R. 1923 Lafi. 147 (1). 

—0. 9, S. Scope of. 


C. P. CODE (V OF 1908), 0.9, R, 13—Service of 

svmmons. 

The expression “the court by which the decree was 
passed” in O. 9, R. 13, is so definite and precise as to 
create an exception to the general rule introduced by 
S. 130 of the C. P. Code. Per Ifrisknan, The 
R. 13 of O. 9 of the C. P. Code, is an enabling one 
which prescribes what is to be done in the ordinary 
course to get an ex parte set aside. It does not 

say that the Court that passed the decree is the oidy 
Court thac can set it aside. Nor is there anything 
restrictive in the meaning. {Spencer and Ifrishnan, 

//.) Srinivas Rao Handmant Rao. 

a9l2) M. W. N 349: 31 M. I. T. 79: 

46 Mad. 1 : 15 L. W. 458: 65 I. C. 727- 
A. I. R. 1922 Mad. 10 : 42 M. L. J. 344 

-0. 9, R. 13— Scope of — Appearance — H^hat 

amounts to. 

The word “appearance” as used in the C. P. Code 
has a well recognised meaning and implies that the 
party is present at the trial either in person or through 
pleader for the purpose of conducting the case. 
Where therefore a pleader appears and asks for an 
adjournment, which is refused but has no instructions 
to represent the client for the purpose of the snit, 
there is no appearance within the meaning of the 
Code, even though the party was present in person in 
Court. {Dawson Miller, C. J. and Coutts. y.)DAMO- 

dar Das V. RaJ Kumar. Das. 69 I. c. 837: 

I P. 188; A. I. R. 1922 Pat. 485. 

0. 9, R. 13 Scope of — Inherent powers. 

*1 he Court, in dealing with an application to set 
aside an ex porte decree, is restricted to the provisions 
of R. 13 ; it cannot consider any other valid reason 
for disposing of the same, nor it has inherent powers 
in this case. {Raymond, A. J. C.) Firm OF 
notandas V. Firm of Pribhdayal. 63 i. c. 131 : 

15 S. L. R. 61. 

Service of Summons. 

______ Q Service of summons—Summons 

is not duly served if it has no relevance to real pro¬ 
ceeding which is contemplated. 

A summons cannot be said to be duly served which 
is a misleading document having no relevance to the 
real proceeding which is contemplated and having no 
reference to tne order ultimately passed. {Walsh, A. 
C. J. and Ryves, /,) BaLGOBIND v. Sheo Kum’ar] 
22 A. L. J. 791 : L. R. 5 A. (C.'v ) C45 : B2 1 C' 184 • 

46 All. 864 : A. I. R. 1924 All.‘818 (2)*. 

0. 9, R. 13 and 0. 5, R. ZO^Service of sum¬ 
mons by registered letter —Ex parte decree. 

Service by registered post is at any time a poor sub¬ 
stitute for personal service, which is directed by the 
Code. It is allowed to litigants as a matter of con¬ 
venience. If defendant represents to the Court that 
he had not been offered the postal packet, he is enti¬ 
tled to retrial where an ex parte decree has been 
passed. {Macleod, C.J. and Shah, J.') SUNDER 
Spinner v. Makan Bhula. 46 Bom. I30 : 

A. I. R. 1922 Bom 377 (1)! 

~f\ P- ^3 Service of summons—Setting 

aside ex parte decree on ground that defendant was 
rwt duly served—Court should see that provisions of 
O. R. 17, are really complied with. 

Before setting aside an ex parte deci-ee it is neces¬ 
sary for the Court to be satisfied that the provisions of 
the second part of R. 17 of O. 5 have been really 
^mplied with. It is necessary in each case for the 
Court to see whether in fact the serving officer has 
used all due and reasonable diligence with a view to 
finding the defendant before the process of affixing 
the summons to the outer door or some conspicuous 
part of the house is resorted to. 
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C. P. CODE (V OF 1908). 0. 9. E. 13—Service of 

summer s. 

Per lUtrklanti, J —It i> impossible to say what is 
necessary by way “'reasonable and clue diligence.” 
What is due diligence in one case may not even be 
diligence in another case. If the process server goes 
to a place on a day and hour when he may expect to 
find the defendant there, and does all that is required 
under the se< tion, and if he cannot find the defendant 
and he could not find him, whatever further steps he 
took, by reasori of his absence, then it is not necessary 
for the process-'^erver to repeat his attempts to effect 
personal service. {Sande'rsofi, C. J- atid Bucklatid^ 

/ ) HaI.DEODAS V. Shubchurndas. 

30 C. w. N. 104 : A. I. E. 1926 Cal. 327. 

(On appeal from 52 C. 179.) 

_ 0. 9, B. 13— Service of summons — Affixture 

_ Tcmpi'rary absence of defeudaut—Duty of Court. 

Mere temporary absence of the deft, does not justify 
the serving ofiicer in affixing a copy of the summons 
on the door of his house. Before that can be done 
all due and reasonable diligence to find him must be 

used, and where it cannot be said that this was done, 
service by affixture is improper. (^Seott-Sm>t/t, y.) 
NlHALA r . KHAZAN Singh. 73 1.0.34 (1^1: 

A. I. E, 1924 Lah. 233. 

(But see 42 M. L. J 422.) 

_0. 9, E. 13 — Service ot sumtmms — Deftndattt 

having refused ex parte summons^ decree cauuot be set 

An ex Parte decree can only be set aside it the 
defendant satisfies the Court tliat he was not duly 
served or th at he was prevented by some sufficient 
cause from appearing. This can have no application 
where it is found that the defendant refused the sum¬ 
mons. In such a case the Court has no power, apart 
from the provisions of Order 9 , rule 13 . to set aside 
an ex Parte decree passed by itself. 26 Mad. 597 held 
overruled by 43 Mad. 94 Foil. (^Baker^ J-C VlSHWA* 
N.A I H V. VaIJNATH. a, I. E. 1925 Nag. 356. 

-0. 9, E. 1 ^—Scr7'iee of summons. 

It is not legally necessary to give the defendant 
notice of an application by the plaintiff for a final 
decree in a mortgage suit. The summons mentioned 
in Rule 13 of Order 9 is the first summons issued to the 
defendant giving hitn notice of the suit filed and the 
failure to appear mentioned in the same rules means 
failure to appear at any time during the suit and not 
absence at some of the hearings, even if they are all 
the hearings after the first at which the plaintiff may 
have ma'le a number of applications of various sorts. 
That rule does not therefore apply to the case^ of a 
defendant who is merely not served with notice of 
.some application made in the course of the suit. 
{Batten, J.C. and Halfifax. A. J. C .) PANJAB KaO 
V. BaLIRAM. 69 I. C. 549; A. I. E. 1923 Nag. 13. 

-0. 9, E. 13 —Service of summons—Burden of 

Proving want of due service is on applicant. 

Order 9 Rule 13 requires the applicant to satisfy that 
the summons was not ‘‘ duly served ” and the onus is 
therefore upon the applicant. {Jwala Prasad and 
Foster, //.) NaGESHWAR IHiX RaI v. BISESHWAR 

DayaL Singh. 3 P. 236 : 2 P. L. K. 58 : 

78 I.C. 889 : 5 P. L. T. 576 ; A. 1. E. 1924 Pat 446. 

Sufficient Cai^se. 

-0. 9, E. 13 —Sufficient cause—Date not fixed 

for defendant's appearance. 

If no date has been fixed for the appearance of the 
deft, within O. 5 , R. i, the Court cannot dismiss the 
suit under O. 9 , R. 13 . A piff.’s failure to appear on 
a date fixed for him to attend and to find out what 
date has been fixed for the appearance of the deft. 


C.P CODE (V OF 1908), 0 9. E 13—Suit to aet aiide 

does not enable the Court to dismiss a suit for default 
The Court should in such cases fix a date for ihe ao- 
pearance ot the deft, and even then if the plff. 
not appear, the Court can dismiss the suit. (.Sro/y 
Smith, /.) INDER SiNGH v. SHERU. 

60 I. C, 476 : 22 P. W. K. Ift2l. 

- 0. 9, B. 13 —Sufficient cause for setting aside 

ex parte decree—Absence of practitioner. 

The absence of a pleader when the case was called 
on for hearing may not be a ground for setting aside 
the ex parte decree. {Odgers, /.) Thirumala- 
chariar V. Athimoola Karayalar. 22 l.W. 695. 

- O. 9, E. 13 —Sufficient cause. 

On an application to set aside an ex Parte decree 
the question to be considered is whether the defendant 
honestly intended to be present at the hearing of the 
suit and did his best to do so. Once the court is 
satisfied that he did try to be present in court in time 
and would have got there in lime but for the interven¬ 
tion of an accident for which he was in no way res¬ 
ponsible, it is the c uty of the court to set aside the ex 
parte decree, mulcting in proper cases, the defendant 
in costs. The fact that by some human possibility 
the defendant could have been present in lime does 
not affect his right to have the ex parte decree set 
aside. {Schwabe and IValiace, /.) ARUNACHELLA 

AIYAR V. StJBARAMlAH. 

46 Mad. 60 : 31 M. L. T. 267 - 
16 L. W. 683 : (i922) M. W. N.600 : 6% I.C. 971: 

A. I. E. 1923 Mad. 63 : 43 M. L. J. 632. 

■■■■■■ 0. 9, E. 13 — Sufficient cause-^Setting aside^ 

conditional on paying costs—Legality of—Facts to be 
Proz'cd. 

Before a court sets aside an ex parte order, it must 
come to a finding whether the facts on which the 
application is based are true or not. An order setting 
aside an ex parte decree conditional on the petitioner 
paying costs within a certain time is not proper. 
{Simpson, A. J. C.) SaNT BaKHSH v. OUDH RaM. 

90 I. C. 746 

■ - 0. 9, E. 13 —Sufficient cause—Wrong date 

given by Small Cause Court Bench Clerk —Ex-parte 
decree—Application to set aside decree refused—Order 
set aside in revision. 

Where the Small Cause Court Bench clerk gave a 
wrong date to the petitioner (defendant) as that on 
which the case was fixed forbearing and an ex^parte 
decree was passed in consequence. Held, that the 
procedure in the Small Cause Court under which the 
clerk fixed date for cases which are ripe for hearing 
lends itself to such a misunderstanding as was alleged 
by petitioner and the ex parte decree should have 
been set aside and the High Coujt accordingly set 
aside the decree and ordered a re hearing. {NeaJd^ 

/.) Wazir Chand V. B. M. Bharadwaza. 

3 Bur. L. J. 34 • A. I. E. 1924 Ban. 271. 

Suit to set aside. 

-0. 9, E. 18— Suit to set aside — Failure of one 

plaintiff to file affidavit of documents—"Ex parte decree 
on counter'Claim passed against all plaintiffs—Decree 
against other plaintiffs is nullity and obtaining of it 
is fraud on Court justifying maintainability of a suit 
to set it aside though application under r. 13 ^ barred^ 
Plaintiff filed a suit in which defendant put in a. 
counter-claim against plaintiff as well as other per¬ 
sons, alleged partners of plaintiff. Plaintiff fail^ to 
obey an order made in the suit to file his affidavit of 
documents, whereupon defendant applied for ^ an 
order that in default of the affidavit, the plaintiffs 
suit should be dismissed and that he should be held 
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as de. 

entitled to an ex pirte decree on his counter-claim not 
only against plaintiff but against the other defendants 
to the counter-claim, who were not in default ; the ex 
parte decree was thus passed. Held that there «as a 
fraud on Court and the other non-defaulting parties 
were entitled to have the ex parte decree set aside. 
{Maeleod, C. J. and Coya/ee^ J.) DevJI PaDAMSEY 

V. Thommadra Ekikalappa. 

27 Bom. L. R. 1494 : A. I. R. 1926 Bom. 63. 

0. 9, R. 13 and S. 11— St^lt to set aside — 
Dismissal of application—Matters in suhseauent snit 
to set aside decree outside scope of R. 13 — JVon-servtce 
of summons is not res judicata. 

Where the subsequent suit to set aside an ex parte 
decree contained matters which could not have been 
raised in an application under O. 9 , K. 13 , which had 
been dismissed, Held, that the question of non-ser¬ 
vice o'f summons was not precluded by res judicata in 
the subsequent suit. {Greaves and Mukerjt, JJ.) 
Nalini Kanta Mukherji V. Huri NIKARI. 

41 C. L. J. 281 : 86 I. C. 779 : 29 C. W. N. 325 : 

A. I. R. 1925 Cal. 663. 

-0. 9, R. 13 —Suit to set aside —Ex parte 

decree—Application to set aside — Ditmissal — Subse- 
</uent suit to set aside decree on the ground of fraud — 
If maintainable. 

Defendants obtained an ex parte decree in a money 
suit against plaintiff. Subsequently the plaintiff 
applied under O. 9 , R. 13 , C. P. Code, to set aside the 
decree on the ground that he had been wrongly in¬ 
formed by his mukhtear of the date when the hearing 
was to take place. The Court disbelieved the plain¬ 
tiff’s case and dismissed the application. Subsequently 
plaintiff brought a suit against the defendant on the 
ground of fraud namely that the defendant and the 
plaintiff’s mukhtear had fraudulently conspired to 
keep the true date of hearing from the plaintiff and 
the suit was therefoie decreed ex parte. Held, that 
the matter having been the subject of decision in the 
previous proceeding to set aside the ex parte decree, 
could not be re-opened again in the suit. (Miller, C 
/. and Mullick, Jf) MaHABIR PRaSAD ChOUD- 
HURY V. CHHEDI SiNGH. 1924 P. H. C. C. 156 : 

81 I. C. 1035 ; A. I. R 1924 Pat- 769, 

-—0. 9, R. 13 —Suit to iet aside—Application to 

set aside ex parte decree does not bar suit to set aside 
decree fot' fraud. 

An infructuous application to set aside an ex. parte 
decree does not in any way bar a subsequent suit to 
have the decree set aside on the ground of fraud such 
as by non-service of summons. The questions arising 
in such a suit are not the same as w hat arises on an 
application under O. 9 , R. 13 . The issues are different 
and the prior decision is not res juaicata. (Das and 
Maepherson, J J .') MaHARANI JaNKI KUER v. 
BaBU THAKUR RAI. 5 Pat. L. T. 37 ■ 

75 I. C. 343 (2) : 1923 P. H. C. C. 336 : 

A. I. R. 1924 Pat. 241. 

“-0. 9, R. 13 —Suit to set aside ex parte 

decree. 

Though a suit does not lie to set aside a decree and 
a sale in execution of such decree on the ground that 
none of the processes in the suit or in execution was 
served upon the plaintiff, such a suit is maintainable 
if the allegations in the plaint amount to an attack, 
not on the regularity or sufficiency of the service of 
suihmons or the proceedings, but on the whole suit in 
which the^x parte decree was obtained as being a 
fraud from beginning to end. 29 Cal. 395 Foil. (Das 
and Adami, JJ.) SaTDEO NaRAIN v. RaMAYAN 
Tewari. 2 P. 335 : 4 P. L. T. 147 : 

Q. D.—VOL. 1—73 


C. P. CODE (V OF 1908), 0. 10, R, 1. 

A. I. R. 1923 Pat. 242 (2). 
-0. 9 R. 13— Suit to set aside. 

Plaintiff obtained an ex parte decree and got defend 
ant’s property sold under the decree. Defendant 
applied under R. 1 3 to set aside the decree, on the 
ground of defective service of summons but the Court 
lound against him and dismissed the application. He 
the: sued to set aside the decree on the ground of 
fraud and perjured evidence. Held, that both the 
questions had been raised and decided in the previous 
litigation and so the suit was barred. (Miller, C J. 
ana Ross, J.") JaNGAL CHaUDHARI V. LALJIT 
R.aSBan. 1 Pat. L T. 735 • 6 Pat. L. J. 1 : 

60 I. C. 124 : 3 V. V. L. R. (Pat.) 1 : 

1921 P. H. C. C. 3. 

0. 9, R. IS—^Suit to set aside — Ho applica¬ 
tion niade'~~ Suit on ground of f raud is not barred. 

A suit w’ill lie to set aside an ex parte decree im¬ 
peached on the ground of fraud, although applica¬ 
tion has not been made to have that decree stt aside. 
(Godfrey. J.) ABDULLA KaHMAN AUDY z/. SYED 
I ALaBI. 3 Rang. 65 : 86 I. C. 537 : 

4 Brr. L. J. 18 : A. I. R. 1925 Rang. 200. 

^ --0. 9, R. 13— Suit to set aside — Whc7i lies — 

' Fraud 

Where plaintiff alleged that defendant purposely 
served summons on a wrong person and did not give 
plaintifl’s father’s name though he knew it and im¬ 
pleaded plaintiff as a partner of a firm, though he 
knew- that he was not and got an ex parte decree, 
held, that a separate suit will He to set aside the ex 
decree. (Madgaonker, A^ J C,) SHIRAM z/. 
DaTaRAM MUNSHIRAM. 16 S. I. R. 109 : 

70 I. C. 852 : A. I. R. 1922 Sind 20. 

-0. 10, R. 1 and S. 116— Failure to examine 

to ascertaift real points in dispute justifies interference 
in revision. 

The powers which O. 10 of the C. P, Code vest 
in the Civil Courts to examine the parties are 
mainly intended to draw out by viva voce examination 
the real points in controversy between them and thus 
prevent the real matter in dispute remaining undecid¬ 
ed or left out from consideration. There are other 
enabling provisions also in Orders 11 and 12 of the 
C. P. Code which the parties can avail themselves of 
and thus reduce the points of dispute betw'een 
them and lessen the number of issues to be framed in 
the case. Where the Court fails to perform this duty, 
the High Court will interfere in revision. (Kinkhede, 

A J. (..) BalaJi Vinayak Bute v, Vithoba. 

79 r. C. 614 : A. I. R. 1924 Nag. 191. 

-0. 10, R. 1— Pleadings not clear — Duty of 

Court. 

The proper way of clearing up the pleadings after 
the plaint and written statement have been filed is 
that prescribed by O. 10 , R. i, C. P. Code, the provi¬ 
sions of w'hich are peremptory- The Court must, 
under that rule, at the first hearing of the suit, ascers 
tain from each party or his pleader whether he admits 
or denies the allegations of fact made by the opposite 
party except where such admissions or denials are 
already contained in the written pleadings and must 
record such admissions or denials. A written replica¬ 
tion is not a substitute for this oral examinaiion of t.he 
parties and their pleaders and it is of the utmost im¬ 
portance for the purpose of doing justice between the 
parties that this oral examination ^should be duly and 
carefully carried out by the court. (Daniels and Lyle, 

A. J. Cs.') Anjuman-un-nissa e'. ASHIQ Ali. 

8 0. L. J. 439 : 66 I. C. 222 : 

3 D. P. L. E. (J. C.) 65 : A. I. R. 1922 Oudh 178. 
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0. 10. R. 4— Scope of. 

10 . K. 4 is a self-contained Code for cases where 


a party is ordered to attend because the Court desires 
to have his evidence. {^Sadasivn Aiyar and Coutts- 
Teott€>\ Jy.) KANDOTH PUTHIYADOTH ChENGARU 
CHANUU V. PUTHIYADOTH CHP:NGARA RAMAN 

NaiR (1921) M. w. N. 390 : 63 I. C. 961 ^ 

14 L. W 15. 

__—0. ll.B 2— Refusal to issue interrogatories 

—iVo revision. 

A refusal to issue interrogatories for the examination 
of witnesses is not a ground for revision. iScott- 
Smit/i, y.) ROOP Chand AND Mela Ram The 
Church Missionary Trust association. 

69 I. C. 417 : A. I. R. 1923 Lah. 282 (2). 
_—-0 11, Rr.l2 and 14— Documents — Production 

in Coitri — Admission in evidence. 

A document directed to be produced under O. 1 1, 
Rr. 12 and 14 , does not ifso facto become evidence in 
the case. It must be proved by witnesses and then 
marked as an exhibit on the side of the party relying 
on it. (^Broadway and A/>dul Raoof* yd-') 

KISHORE V. ATTKA. 4 Lah. L J. 38 3. 

_0. 11, Rr. 12 and 14— Order for production 

of documents must folhno an o>der as to—Affidavit of 
documents — Procedure. 

An order for production of document.s under U. 11 . 
R. 14 , C. P. Code must follosv an order as to affidavit 
of documents under O. ii, R. 12 , L, P. Code. In the 
absence of an order compelling defendants to file an 
affidavit of document.s, the Court cannot on the plain¬ 
tiffs application compel the defendants to produce 
certain account books alleged to be with them. KDas 
and Kuhoant Sa/iay, //•) BaIDYAN ATH V. BHOLA- 
NATH ROY. 1 Pat. L. R 233 : 76 I. C. 991 : 

1923 P. H. C. C. 143 : A. I. R 1923 Pat. 337. 

_0. 11, Rr 14, 18 and 21— Order of production 

■Effect of non-compliance—Defence cannot he struck off 
^Powers of Court funu and when to he exeretsed. 

The non-compliance with an order under O. ii, R 
14 for the production of account books does not war¬ 
rant the striking off the defence of the party which is 
guilty of the non-compliance of the order. The grounds 
on which the discretion is given to a court for strik¬ 
ing off the defence are given in O. ii, R. 21 . An order 
under O. i i, R. 21 can be passed on*y after the court 
has directed discovery under O n, R. 12 or inspection 
of documents under O. 11 . R. 18 . A strict compliance 
with the provisions of these later is necessary in every 

case before defence is struck off. {Rafique and Pig 

sott yyf) The Lyalpur Sugar Mills & Co. 
THE Ramchandra Our Sahai Cotton Mills & 
Co 44 All. 565 : 20 A. L. J. 422 : L R. 2 A. 317 : 

67 I. C. 73 : 4 U. P L. R. (A) 139 : 

A. I. R. 1922 All 233. 

__0. 11, R- 14— Inspection of adversary's docu¬ 
ments-Order permitting— Propriety'— Condition 


Notice to opposite party—Necessity—Partnership- 
Declaration of right as partner and taking of partner¬ 
ship accounts—Suit for—Inspection by plciintiff of al¬ 
leged partnei ship accounts—Order permitting before 
eommeneement of trial—Inspection by employee in de- 
fendant's firm who had been won over by plaintiff— 
Revision — Interlocutory orders of Court below — In¬ 
terference with — Conditions. 

Inspection by a party of his advensary’s documents is 
not a matter of routine, but is to be permitted or re¬ 
fused only after a judicial decision not only as to the 
right to inspection itself but with reference also to the 
stage of the case at which such right is to be permit¬ 
ted and the right must be exercised so as to result in 
as little harm as possible to parties who are entitled to 


C P. CODE (V OF 1908), 0. 11, R. 18. 

have the protection of the court in carrying on their 
lawful pursuits. In a suit in which the two main 
contentions were (i) whether plaintiff w’as really a 
partner in ist defendant’s firm and trade and ( 2 ) 
whether he was therefore entitled to a taking of the 
partnership accounts, the defendant filed various lists 
of documents and produced various documents with an 
affidavit praying that the court should not allow In* 
spection of any document by plaintiff without specific 
orders nnd without notice to him. Before the trial of 
the suit had begun the Court made an order without 
notice to the defendant allosving the plaintiff to inspect 
a number of documents produced by the defendant. 
Held in revision against the order of the Court below, 
that plff. could not be allowed unless and until he had 
established that he was a partner, to inspect any do¬ 
cument which did not bear on the question of partner 
ship, and that as regards documents which did bear 
upon it the court below’ must hear the defendant’s 
objection before it passed its order. Following on the 
order referred to above, the court below passed a 
further order permitting /!/, who had obtained a power 
of attorney from plaintiff, to inspect all the defendant’s 
documents. M was employed in the defendant’s firm 
for at least 20 years writing up and keeping the firm’s 
accounts ; he had left defendant and he actively re¬ 
verted to plaintiff’s side in the dispute between plain¬ 
tiff and defendant ; and he actively supported plaintiff 
and was ill-disposed towards defendant. M was em¬ 
ployed by the plaintiff for the purposes of inspection 
because of his exclusive and intimate acquaintance 
with the firm’s business. Held^ in revision against the 
said order, that unless and until the plaintiff establish¬ 
ed his plea of partnership, inspection on his behalf by 
M could not be permit;ed. and that such inspection as 
the lower court permitted must be by some one else 
There would be no objection to an inspection by M. 
after plaintiff established his plea of partnership.Inter- 
ference by the Court in revision with proceedings of 
the lower Court during the pendency of a suit are to be 
deprecated unless strong reasons ate made out. In- 
erference in the present case was based partly on the 
ground that the lower Court had not properly under¬ 
stood the provisions of O. 11 , R. I4» Code, 

and partly on the giound that the result of the 
orders of the Court below might be wholly unnecessary 
and irremediable damage to the defendant’s business 
interests. \lVallace J RaMACHaRI v. KRISHNAMA- 
CHARI. 20 L.W.633: (1924) M.W.N. 863:47 Mad. 934: 
80 I. C. 604 : A. I. R. 1924 Mad. 846 : 47 M. L J. 460. 

-0. 11, Rr. 14 and 21— Order for production of 

documents — Non-compliance with — Dismissal of suit. 

O. 11 , R. 21 of the C. P. Code does not justify the 
dismissal of a suit for non-compliance with an order 
under O. 11 R. 14 * C. P. Code, for production of 
documents. 65 I. C. 661 diss. {ICrishnan and Waller. 
//.) SiTHAMALLI SUBBAYYAR V. RAMANATHAN 

CHETTIAR. 16 I*- 835 : 34 M. L. T. 23 : 

77 I. C. 766 : (1924) M. W. N. 840 : 
A. I. R. 1924 Mad. 682 :46 M. L. J. 850. 
0. 11, Rr. 15 and 18— Immaterial — Docu' 


ments—Inspecticn of. before filing written statement. 

Where the defendant did not file written statement 
but took out a summons asking the plaintiff to give 
inspection of documents casually referred to in the 
plaint but not material to the case the order about the 
summons was discharged. {^Macleod. C. Jf) ^^PA- 
PORT V. KaI LIANJI. 23 Bom. L. B. 1266 ’ 

66 I. C. 8 : 46 B. 866 ; A. I. R. 1923 Bom. 78. 
-0. 11, Rr, 18 and 21—Orrfrr of ittspection— 

When to grant. 

Under O. ii, R. 18 when a partj’ applies to inspect 
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-documents in the pleadings or in a previous affidavit 
•of documents and make an affidavit for that purpose 
the Court ought not to make an order for inspection 
without giving the other side an opportunity of reply¬ 
ing to the affidavit. In such a case, dismissal of suit 
for non-compliance with the terms of the order is not 
proper. (Wais/i nud J^yzes, JJ.) FlR^r OK KeDAR 

Nath Dukga Prasad v. Firm of Bishwanath 
Lakhmichand. L. R. 5 A. 225 : 22 A. L. J. 299 • 

A. 417 : A. I, R. 1924 All. 510. 

^8 Strict compliance with provi' 
sions of the rule is necessary before an order for 
inspCw^ion of "locurtients is passed. KRofiquti ana 

gott.jj.') Lyalpur Sugar Mills & Co. z'. Kam- 
chandra Gursahai Cotton Mills & Co. 

20 A. L. J. 422 ; 67 I. C. 73 : 44 A. 565 • 

L. R. 3 A. 317 : 4 U. P. L. R. (A.) 139 : 

A. I. R. 1922 All. 235. 
0 11, R* 21—Non“Compliance with orders for 

<li^royery or inspection does not justify a Trial Court 
to strike off the defence of the party so ordered 
\Rafique ami Piggott, yy.) LYALPUR SUGAR MILLS 

^ Co. V. Kamch.andra Gursahai Cotton Mills 

* 20 A. L. J. 422 : 44 A. 565 

L. R. 3 A. 317 : 67 I.C. 73 : 4 U. P. L R. (A.) 139 

^ __ ^ A. I, R. 1922 All. 235. 

;; ^ ^^—Pioctiments-^St^'iking o/i' defence 

— Propriety—Failure to file affidavit of. 

A defendant is liable to have his defence struck out 
only when an order of the Court has not been obeyed; 
and even then the Court should direct that the defend¬ 
ant be called upon to show cause why his defence 
should not be struck out. The penalty will be impos¬ 
ed, If It can be shown that the non-compliance with 
the order of the Court is due to wilful default^ 
\macleodt C. J. and Coya/ee, y.) DeVak.ARAN 
BHOLARAM V. Sangidas Jesiram. 

89 I. C. 215 : 27 Bom. L. R. 694 i 
« .. A. I, R. 1925 Bom. 386; 

0 . 11 , 21 Kiilc co9itef?iplaiifs two orders\ 

first, for answering to interrogatories or for iuspectioh 
and secondly, upon failure to comply with the first, of 
dismissal of suit—Dismissal should be ordered only 

V)ken Court is satisfied that plaiiitiffr avoids fair dis¬ 
covery. \ 

The terms of O. i i, K. 21 contemplate two order^ 
being made. First, an order for the answer to the im’ 
terrogatories or for the discovery or inspection of 
documents, as the case may be, within a specified time 
and, secondly, upon the failure to comply v^ith such an 
order, a further order dismissing the suit. It is desir¬ 
able that this course should ordinarily be followed 
and it should be noted that an order dismissing the 
suit should not be made unless the Court is satisfied 
that the plaintiff is endeavouring to avoid giving a faif 
and proper discovery. {Sanderson, C. /. and Richard- 

/.) Jagannath motilal V. Bala Prasadi 
ArJundaS. 78 I. C. 8d 9 : A. I. R. 1925 Cal; 66 J 

‘“O- Il> Dismissal of suit Jtnder^rr-Se't- 

itttg aside dismissal under O. 9 , R. 9 wrong — Rented^ 
iy appeal or review. ! 

Where a case was fixed for the plaintiff’s compU' 
ance with the direction of the Court under O. 11 , R. 12 , 

C. P. Code, and the suit dismissed for their default 
under O. II, K. 21 , C. P. Code. that su^h a 

dismissal cannot be set aside by an application under 
O. 9 , R. 9 . Deld, further, that such an order is a 
decree and is appealable under O. 43 , R. i (/), C P' 
Code, and the plaintiff’s remedy is either by way of 
appeal or perhaps by way of review. {Godfrey, J\ 

Maung Khant Gyi 2 /. Ma Thet Hnin. ' • 

3 Rang, 63 .1 A. I. R, 1925 Rang. 218. 
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-0. 12, R. 1— Admissions must be taken as a 

whole. 

Admissions must be taken as a whole or not at all. 
All the words of the admission must be taken even if 
they operate in his favour. {eVapier and Odgers, //.) 

Sreedharam Valia KaJ.ah z’. Naravana. 

(1921) M. W._N. 639: 71 I. C. 270 : 41 M. L. J. 525. 

-0. 12. R. 6 —Judgment on admissions—When 

to be passed. 

P'inal judgment ought not to be passed upon admis¬ 
sions in a pleading or an affidavit unle.ss the admis¬ 
sions are clear and unequivocal. It must further be 
remembered that the Court can pass judgments on 
admissions if it think.s fit and its exercise cannot be 
claimed as a matter of right. 23 C. W. N. 1017 , Foil. 
{Mookerlee and Rankin, JJ.) GaI.STAUN v. E. D. 

Sassoon & Co., Ltd. 27 c. w. N. 783 ^ 

A. I. R. 1924 Cal. 190. 
0. 12, R. 6— Admissions — Pleadings — Jdenu to 

construe. 

In construing admissions in a pleading a Court ought 
to look to the plaint and the pleadings as a whole. 
The rule is that if a party makes a qualified statement, 
it cannot be used against him apart from the qualifica¬ 
tion. {Prideaux and Arinklude,A. J.Cs.) KrjSHN.A- 
BAI V. DHONDO RaMCHANDRA. 20 N. L. R. 63 : 

_ 78 I.C. 542 : A. I. R. 1924 Wag. 129. 

■“0. 12, R. 6 —The rule is permissive. 

Obiter.—O. 12 , R. 6 is merely permissive ; upon an 
application under the rule, the Court may make such 
order or give such judgment as the Court may think 
just. The Court is not bound to pass an immediate 
judgment. {Robinson, C. J. and May Oung, y.) S. P 

R. M. Firm v. Maung po Kya. l r. 530 ! 

« 1924 Rang. 144, 

D. 6 —Admission can't be ordinarily 
zvithdrawn in appeal if treated as basis of iudgment. 

It is only in special circumstances that a consent, 

\\ hich formed the foundation of the judgment appealed 
from, is in the appeal Court to be treated open to with¬ 
drawal. (Lord Planesburgh.') Diwan ChaND Kirpa 
Ram & Co. Weld & Co. 

(1925) M. W. N. 469 : 88 I. C. 64 • 
_ A. I. R. 1925 P. C. 150 (P. C.). 

^ 1 —Accoiffit books fiot produced in 

proper time Power of Court to receive. 

13 * B- I. C. P. Code, does not exclude the dis¬ 
cretion of the Court to receive any documentary evi- 

dence at any subsequent stage. The appellate Court 

should not interfere with the discretion of the Court 
below'unless it has been capriciously exercised. {Chat- 
terlee .'and Panton, JJ.) RanI PraYaG Kvmaiu v. 
Siva PRasad. ^ ^ ^ 42 C. X. J. 280 at 376. 

^ 0. 13, Rr. 1 and 2 —Doctiments produced by 

defendant after settlement of issues tut at early stage 
of .sutt-~Allegation m affidavit that documents could 
not be found earlier—No counter-affidavit by plaintiff 
Summary relection is improper and is revisable by 
High Court-Madras Civil Rules of Practice, R. 64 . 

After issues had been settled, but at an early stage 
ot the trial of the suit, the defendant applied to the 
Court to receive certain documents produced by him 
m evidence alleged in an affidavit in support of the 
.. that he was unable to find the documents ear- 

There was no counter-affidavit by the plaintiff. 

1 he Judge summarily rejected the application on the 
ground that the reasons given for the documents not 

having been produced earlier could not be accepted. 
Neld, that the order was improper and was liable to 
u revision by the High Court. R. 64 of 

Oyil Rules of Practice made by the Madras High 
Court indicates that the documents should be called 
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f(ir on '<ome date fixed Ijy the Court for such documents 
hcinti produced and left in the Court. {Syittivasa 

y.) Chidambara chf.ttiar Par- 
V .\TH1 .VCHI. 87 I. C 351 : A. I. R. 1925 Mad. 744. 
_0. 13, Rr. 1 and 2 —Docatneuts filed at late 

stage — AdmissibilitV — P<nv€>- of Court. 

Under O. 13. Kr, i and 2, C.P. ('ode. unlike the cor¬ 
responding provisions of S. 138 of the old Code, there 
is an absolute prohibition of the reception of docu¬ 
ments not produced at the first hearing, unless good 
cause is shown for tlieir non production at that stage. 
The Court may. however, admit the evidence in the 
interests of justice, if the Court is of opinion that the 
reception of the evidence will enable the person ten¬ 
dering it to win a case, which he will other>vise lose 
and that the loss on the case would be an excessue 
penalty for failure to produce the evidence in time. 

( ^s/twort/i, y. C.) Shankar t.al v. Mahbub 
Shaw 25 0. C. 286 .* 70 I. C. 278 : 

A.I. R. 1923 0ndh59. 

_-—0. 13, Rr. 1 and 2—Filing of documents— 

Late stage—Admission in evidence. 

O. 13 , R. I, C. P. Code, makes it obligatory on the 

parties to prorluce all their documentary evidence at 
the first hearing of the suit. O. 13 . P- 2 provides that 
no documentary evidence in the possession or power 
of any party which should have been but has not been 
produced in accordance with O. 13 . R. L, P. Code, 
shall be received at any subsequent stage of the pro¬ 
ceedings unless good cause is shown to the satisfaction 
of the Court for the non-production thereof. Rut the 
fact that a document sought to be admitted in evidence 
at a late stage is a public document is a good cause for 
relaxing the stringency of the rule. \Dnw5on Millers 
r /. and Mnllieks J .) MT. TaIBUNNISSA BEGAM v. 
lAGDIP PaNDEY. 2 Pat. L. R. 1 : 78 I. C. 489 : 

A. I. R. 1924 Pat. 517. 

_0. 13, Rr. 1 and 2— Production of documents 

at late stage — Admission—Discretion of Court. 

Though it is left to the discretion of the trial court to 
admit in evidence documents produced at a late .stage, 
still, in such mattei-s of procedure, the Court should 
lean to an interpretation which advance justice, rather 
than to a contrary interpretation. Where certain docu¬ 
ments had been exhibited in a case under O. 21 , 
R. 100 , C. P. Code, between the parties to the present 
litigation and there was, therefore, no ground for sup¬ 
posing that they had been fabricated and they evident¬ 
ly had an important bearing on the question at issue 
in the trial, field, that the Court below erred in the 
exercise of its discretion in rejecting these documents. 
{Ross I) JaGDIP PaNDEY v.MT. TAIBUNNISSA. 

72 I. C. 397 (1) : A. I. R. 1924 Pat 208. 
_0. 13, R, 4— Documentary evidence — Hctm to 

he exhibited in a suit—Defect in procedute. 

Under O. 13 , K. 4 , C. P. Code it is provided that a 
presiding Judge shall endorse with his own hand a 
statement that a document proved or admitted in evi¬ 
dence was proved against or admitted by the person 
against whom it was used. Unless such procedure is 
followed, the documentary evidence for the Secretary 
of State as well as for the objector cannot be regarded 
as having been legally brought on the record. {Broad- 
way and Ffordes //-) SECRETARY OF STATE v. 

Shrimati Sarla Devi. 5 Lah. 227 

79 I. C. 74 : A. I. R. 1924 Lah. 648. 

_0. 14, Rr 1 and 8— Court cannot raise points 

not raised by parties. 

The Courts should confine themselves to the dispute 
between the parties and not go out of their way. to 
raise fancy points, which are not raised by the parties 
themselves. {Walsh, /.) LalA LaCHMAN v, MaJJU. 


C. P. CODE (V OF 1908), 0. 14, R. 2. 

A. I. K, 1923 All. 187. 

-0. 14, R. 1 —Framing of istucs. 

An issue may be framed not merely by reference to- 
the pleadings but also by reference to other matters. 
When an issue is amended, the trial is not in any •;s-ay 
vitiated so long as the parties are not prejudiced. 
{Greaves and Af ukerfee, JJI) UmeSH NaraIN 

CHOvvDHuuY Secretary OF State for India 

87 I. C. 576 : A I. R. 1925 Cal. 1167? 
0. 14, B. 1— Issues—None arise where no 


averment or denial. 

In the absence of averment in plaint and denial in 
written pleas, no issues arose as to whether the land, 
was ancestral or self-acquired and it cannot be said 
that the trial Court was in error in not framing an, 
issue w hich did not arise on the pleadings. {Hcott- 

Smith. /.) Fateh Mahomed v. Imam-ud-din. 

68 I. C. 106 : 2 Lah. L. J. 188. 

- 0.14, R. 1 —Framing of issues -Duty of 

Court — Evidence. 

The Court should frame proper issues arising from 
the pleacings in the case, and the litigant should pro¬ 
duce evidence in respect of issues framed but he can¬ 
not be expected to produce evidence in respect of 
points not covered by the issues. {Chevis, J.) KaS- 
TURI MaL V. LaJJa Ram. 60 I. C. 761. 

- 0. 14. R. 1 — Issues — Framing of. 

Issues are framed not only with reference to the 
pleadings but also with reference to statements made 
at the time they are framed. {Krishnan, /.) Deva- 
RAJULU NaIDU V. KONDAMMAL. 

20 L. W. 764 r 89 I. C. 929 : A. I. R. 1925 Mad. 427. 
- 0. 14, R. 1 —Issues should be exact. 

It is hard if not impossible to decide any case pro¬ 
perly unless the issues are carefully framed to cover 
only the points of difference between the parties and 
to cover each point once only. {Hallifax, A./. Cf) 
Saleh Mahomed v. Ramratt'an Tewari. 

78 I. C. 1015 : A.I.R. 1924 Nag. 166. 

-0. 14, R. 1— Issues — Scope of—Power of 

Court. 

O. 14 , C. P. Code, does not limit the Court framing 
issues to the matters set out in the pleaefings. {Bum. 

J. M.) Kamta Siroman Prasad Singh v. bipat 
kurmi. 121. 

-— 0. 14, R. 2— Trial — Discovery — Order for — 

Hearing of preliminary issues. 

Where it is necessary before an order for discovery 
can be made that certain questions in suit should firet 
be decided, the proper order is that the suit should be 
set down for the settlement of issues. The Judge would 
then be in a position to decide which of the issues 
were necessary to be determined before the question 
of inspection or discovery could be decided. The 
same procedure should be followed when one party 
suggested thatthe «uit could be decided on the hearing 
of a preliminary issue. {Afacleod. C. J. and Crump, 

/.) THE Eagle Star AND British dominions 

INSURANCE CO. V. DINANATH. . 47 Bom. 609 : 

25 Bom. L. R. 164 : A. I. B. 1923 Bom. 249. 
-0. 14, R. 2 and 0. 15, R. 3 {l')—Preliminary 

issues of laio—Trial on—^Procedure. 

The power to order trial on preliminary issues is 

contained in O. 14 , R. 2 , and O. 15 , R. 3 (i). C. 
Code. O. 14 , R. 2 . C. P. Code, clearly applies, when on 
settlement of issues the Court thinks there are issues 
of law' upon which the case of some part therwf may 
be disposed of ; then those issues are to be tried firat 
and settlement of issues of fact may be postponed. O. 
IS. R. 3 (i)» C. P. Code, applies after issues have been 
framed' and allows the Court to determine issues of law. 
if satisfied that no further argument or evidence than 
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the parties can at once adduce is required upon such 
■ of the issues as may be sufficient for the decision of the 
suit. There is no reason to confine the power of the 
Court to try certain issues as issues of law to the date 
■of first hearing. 20 C. L. J. 426 ; iq C. W. N. 1103 , 
Ref. {Odgers^ J.) RamAKRISHNA PlLLAI 

Krishnaswami Pii.laj. 

15 L. W. 667 : (1922) M. W. N. 521 : 
68 I. C. 167 : A. I. R. 1922 Mad. 321. 
0. 14, R. 2 Iss/u'S of fact — Decision on^ can¬ 
not be postponed. 

0 . 14 , K. 2 of tlie Code cives the Court power.where 
• ssues botM of fajt and ot law arise in the same suit to 
[postpone the settlement of the issues of fact until after 
the issues of law have been determined, if the Court is 
•of opinion that the case or any part of it may be dis- 
.posed of on the issues of law at first. There is no such 
• power to separate the i.ssues of fact. Per MuUick, J .— 
There is no authority under the Code for postponing 
the trial of an issue of fact except on the ground of 
embarrassment. A plaintiff is entitled to a trial of 
the issues of fact whicli lie raises and the Court has 
no authority to refuse to try these issues if the suit is 
properly framed. {Mullick and Ross^ //.) Rhim- 
NATH V. JaGaRNATH. 1925 P. H. C. C. 294 : 

A. I. R, 1925 Pat. 674. 
0 14, R. 3— Issttesy framing of, 

Issues may be framed from otner materials than the 
pleadings as contained in the plaint. {Rremant/e, J. 

Mf) Babu V. Abdul Hussain, 

3 U. P. L. R. (B, R.) 94 (2). 
0. 14, Rr. 3 and 5— Issue may be framed on 
other matters tk in pleadings—Amendment of issue not 
prejudicing any party—Trial upon such amended issue 
cannot be declared improper. 

An issue may be framed not merely by reference to 
the pleadings but also by reference to other mattei-s 
and so long as any amendment that is made does not 

iPrejudice the parties it cannot be said that the trial 

held upon the issue amended in that way was not a 
proper trial. (^Greav^s and Muherjeey J J f) UmeSH 

Narain V.. Secretary of State. 

A. I. R. 1925 Cal. 1157. 

■ 0. 14, R. 3— Courfs duty. 

It is the duty of the Court primarily to frame neces¬ 
sary issues but the parties are entitled to be heard. 
{Schwabe, C. J. and Wallace^ /.) M. KORU KUTTY v. 

Valikathodiyil Ahammad. 

_ ^ = A. I. R. 1925 Mad. 169. 

■ ~0. 14, R. 4— Oocument produred at the in¬ 

stance of other party — Evidence. 

A document produced by a party under O. 14 , R. 4 
•at the instance of his adversary need not be used in 
^vidence all at once under S. 163 , Evidence Act. 
KKinkhede, A.J.Cf) TrIMBAK z/. ShrI SiTARAM 
Sansthan. 89 I. c. 1016. 

. 0* 14, R. 6— Court can frame additional 

issues But it should not go outside the statements of 
.parties—Irregularity of framing additional issues at 
■the end of trial is not cured by giving the partiei 
■opportunity to adduce additional evidence. 

^ A Court has under R. 5 power to frame additional 
issues. But the additional issues authorised by this 
'Tule are such as may be necessary for determining the 
matters in controversy between the parties and that is 
a clear indication that it was not the intention of the 
legislature that the Judge should travel outside the 
actual avermente and counter-averments of the 
What is to be considered is the case made 
by a party and not the case as “moulded by the astute* 
nness of the Judge.” Where the additional issues are 
iframed after the whole trial has been finished and the 
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case is reserved merely for judgment, held, that the 
mere fact that the parties were given an opportunity 
of adducing ad iitional evidence in regard to the fur¬ 
ther issues does not suffice to validate a procedure 
opposed to the law. ii Kom. 160 C Notes) ; A. I. R. 
1925 P. C. 83 , Foil. {Ta'tocett and Madgavkar. J J.') 
DODBASAPPA DHARMAPPA V. PRADHANAPPA 

Vknkappa. 

27 Bom. L. R. 1318 : A. I. E. 1926 Bom. 33. 

^ 0. 14. R. 5— Special issue — Decision — 151 . 
Where no direct is'<ue upon a point was taken in 
the pleadings nor was the issue raised at the trial but 
the trial Jucige, alter the evidence had been taken and 
after the arguments were concluded, framed a special 
issue and decided the case upon it, held, that this is 
permissible and, even had there been no such expres.s 
provision in the Code, every Court trying civil causes 
has inherent jurisdiction to take cognizance of ques¬ 
tions which cut at the root of the subject-matter of 
controversy between the parties. 45 Cal. 748 , Ref. 
(.Miller. C. J. and Mullick.J.) BaIJnaTH SinGH 
BriJraJ Kuar. 2 P. o 2 ; A. I. R. 1922 Pat. 315. 
-0. 16, R. 3— Scope of. 

The application of this rule is not confined to the 
date of first hearing. (Odgers, J.) S. RaMAKRISHMa 
PiLLAl V. KRISHNASWAMI PILLAI. 

15 L. W. 667 : (1922) M. W. N. 521 • 
68 I. 0^167 : A. I. R. 1922 Mad. 321. 
0. 16 R. 1 Plaintiff applying for summons 
to witnesses eleven days prior to hearing—Court is 
bound to issue summons. 

Where the plaintiff applied for summonses to wit¬ 
nesses eleven days prior to the date fixed for hearing 
and the Court dismissed the application, held, the 
dismissal was wrong. (Macleod. C. J. and Coyafee. 

/.) Saibai Gqvind Lavlekar V. Balkrishna 

PaNDURANG. 87 I. c. 702 • 

^27 Bom. L. E. 471 : A. I. R. 1925 Bom. 368. 

. 16, R. 1 — Plon-service of summons is not 

itself proof of fraud Praitd—fVon-service of sum¬ 
mons. 

Mere non-service of summons in ordinary cases is not 
sufficient to constitute fraud, but the non'service, taken 
together with other circumstances, may constitute 
fraud. (/V. R. Chatterjee and Panton. J J.') PraYAG 

Kumari Debi V. Siva Prasad S’ngh. 

_42 C._L. J. 280 : A. I. R. 1926 Cal. 1. 

0. 16, R. 1— Court cannot refuse to issue sum¬ 
mons e.xcept in case of manifest abuse of procedure. 

The Court has, except in cases of manifest abuse of 
procedure, no discretion to refuse an application for 
summons. The circumstance that the application was 
made at a late stage is no ground for refusing it though 
the Court may, when the case is heard, refuse to ad¬ 
journ the hearing. 9 Bom. 308 and 24 W. R. 290 , Foil. 
(Newbould and B. B. Chose. J/.) Kandru HaLDAR 

V. Taraprasanna. 

^87 I. C. 355 : A. I. R. 1926 Cal. 364 (1). 

0. 16, R. 1— Documents, although not men¬ 
tioned in summons to be produced, should be admitted — 
VVitness is not bound to produce a document before he is 
put in witness box. 

It is open to a witness to produce at the hearing 
documents which are not referred to in the summons 
requiring him to give evidence, and these documents 
are admissible in evidence on behalf of the party call¬ 
ing the witness, although they may not be mentioned 
m the summons addressed to the witness. There is no 
obligation on a witness to file the documents in his 
possession before he is put in the witness box, nor is 
there an obligation on the party summoning the witness 
to procure this filing ; for clearly he cannot compe 
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the witness to file beforehand the documents. (^Greaves 
and Cunnnir, //.) HaI KUNTHA NATH r. UMA 
Nath. 88 I. C. 498 : A. I. R. 1925 Cal. 1149. 

— - -0. 16. R. 1 —Court is boiutd to issue stt/nviou- 

St'S unless the apphcotion is not bona fide. 

long as the application for issue of summonses is 
niacie after the in.'.titution of the suit and before its 
final di'^posal. the t'ourt is bound to issue summonses. 
The only case in whicli the Court has power to refuse 
to issue summonses is where the application is not 
iiiade lunn /ide. anti in such a case the Court acts in 
the exercise of its inherent power to prevent the abuse 
of its own process. 15 H. S 6 ; 28 M. 28 . Foil. (A/. 
N. Mukerii. J.) PaNCHKARI MiTRA PANCHKARI 
Saha. 39 C. L. J. 598 : 84 I. C. 9 : 

A. I. R. 1924 Cai. 971. 

-0. 16. R. 1 —Adjournment cannot be refused 

on ground that witnesses would not be able to frcti'e the 
*'aefs in issue, 

Once a Court holds that a party is not to blame for 
non-attendance of his witnesses he ought to be given 
an opportunity of procuring the attendance of such 
witnesses, and the case cannot be decided on the 
ground that tlie witnesses, if produced, would not have 
supported the case of the party producing them.. 

( Campbell, J.) MUHAMMAD HuSSAIN RADHA 
KISHAN. 26 Pvnj. L. R. 181 : 86 I. C. 1012 : 

A. I. R 1925 Lah. 572. 

■-C. 16 R. 1 —IVitnesses not Present enuing 

to noH-semiee of summons—Court ought to issue freth 
summonses. 

Where certain witne.sses are not present on the date 
of hearing owing to non-service of summonses upon 
them without fault of a party the ('ourt ought to i^sue [ 
fresh summonses and it is not justified in depriving the 
party who wishe.s to produce them of his right to have 
the evidence of those witnesses taken. {Abdul Kaoof 
and Addison, //.) GOPl CHAND v. KIRPA RaM. 

26 Prnj. L. R. 630 : A. I. R. 1926 Lnh. 26. 

— ■ -0. 16. R. 1— Court has no power to refuse to 
summon witnesses when the application to issue sum 
mons is too late ; it may refuse to adlourn the case, 

A party is entitled as of right to summonses to wit¬ 
nesses. So long as an application is made after the 
institution of the suit, the Coert is bound to issue the 
summons. If the application is made at so late a 
stage of the proceedings that the witnesses cannot be 
present, the Court may refuse to adjourn the case for 
their attendance but it has no power to refuse to issue 
summonses. 16 All. 218 ; 9 Pom. 308 , Foil. {Moti 
Sagar, /.) SaRDAR LaL v. MOHAR SlNGH. 

79 I. C. 143 : A. I. R. 1925 Lah. 67. 

-0 16. R. l—Diity of Court—Summoning of 

witnesses. 

Under O. 16 , R. i a party has an absolute right to 
summon witnesses and so long as he pays the neces¬ 
sary expenses, to insist that their attendance shall be 
enforced. The only case in which the Court has power 
to refuse to issue summons is, where the application is 
not made bona fide or where in the exercise of its in¬ 
herent powers to prevent the abuse of its own process 
it is necessary to refuse to issue the summons. The 
fact that whether the party originally undertook to 
bring the witnesses or applied late for issue of sum¬ 
mons does not affect the duty of the Court. {Abdul 
Raoof and Moti Sagar, //.) PRITAM SlNGH v, 
SOBHA SINGH. 75 I. C. 866 : 

A. I. R. 1924 Lah. 647. 

-0. 16, R, 1— Pffitnesses—Court need not ad- 

fourn case to enable party to procure. 

Though the Court is bound to summon witnesses on 
an application therefor by a party, it is not bound to 
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adjourn the hearing to procure the attendance of the- 
witnesses, if the party is not prompt and applies late 
{Raoof. /.) PaI.MOKAND v. JaGAT KaM. 

63 I. C. 735 (Lah)._ 
-0. 16, R. 1— Right of parties to summon wit¬ 
nesses—Court has no discretion to refuse. 

Under O. 16 , R. i, C. P. Code, a Court has no dis« 
cretion in the matter of an application for summonses 
on witnesses if such application be made before the 
day of hearing. The hearing may not be concluded 
on the date fixed and an adjournment may take placo 
in the usual course of the progress of the trial and the 
Court cannot refuse to allow any of the parties to- 
reap the benefit of such an adjournment in the matter 
of giving evidence. 5 N. L. R. 181 ; 9 W. R. 530 , 
Ref. There is nothing in the C. P. Code which ex¬ 
pressly or impliedly declares that witnesses must 
necessarily be summoned before the day fixed for the-, 
first hearing of the suit. ^Batten, J.C. and Halii fax.. 
A.y.C.) Bhagchand V. MusaJi. 68 I. C. 272 : 

A. I. R. 1923 Nag. 68. 

-0. 16, R. 1— IVitnesses absent — Further- 

opportunity should be allowed. 

Where a party summoned two witnesses to give- 
evidence in the case and they were not present on the 
day when the Court proceeded to try the case, held. 
the Court must give an opportunity to the petitioner 
to call those two witnesses. {Das and Bueknill. //.) 

MODE NARAiN Singh v. Bikram Singh. 

4 Pat. L.T. 545 : A. I. R. 1924 Pat. 36. 

--- 0. 16, R. 2 — Pleader, summoned as witness^ 

Subsistence allowance—Bombay High Court Civil Cir~- 
culars, 1912 , cl. 55 , 

A pleader was merely called to give evidence as to 
what had occurred in a previous suit in which he was 
engaged as a pleader. According to the statement 
made by him, it appears that Courts had considered- 
that such special fees could be paid to ordinary wit¬ 
nesses, and if that has been the practice in the District 
Courts then it nuist be said that there is no warrant 
for it in law. There is no such rule either in the CivilJ 
Procedure Code or in the Civil Circulars applicable to 
this case; and in the absence of any such rule, the 
order of the lower Court, which is based apparently 
upon the practice of that Court, cannot be supported.. 
{Macleod, C.J. and Shah, J.) VaLI ASMAL v. RaO 
Bahadur A. U. Malji. 46 Bom. 89 : 

A. I. R. 1922 Bom. 116. 

- 0. 16, Rr. 2, 3 and 4 — Witness — Government 

or Municipal servant—Costs cf. 

Government servants and persons in Municipal or 
private service, cited as witnesses in civil suits, cannot 
claim as part of their expenses the payment of the* 
salary which they would earn in their ordinary em¬ 
ployment for the time which they spend in attending-. 
Court. As to the servants of the Municipal bodies 
private employers, held, the Court below was right 
in supposing the question depends on the provbions of. 
Rules 2,3 and 4 of 0,i6 of the Civil Procedure Code, 
and on the rules made by the High Court under 
clause ^ 3 ) of Rule 2 . {Richardson and Walmsley. //•)• 
In the matter of REFERENCE UNDER RULE i, 
O. 46 , C. P. CODE. 38 C. L. J. 149 : 76 I.C. 8i3 (1.) 

-0. 16, R. 2 —Plaintiff repeatedly failing to- 

Pay process fees for wittusses^ Witnesses absent const' 
tjuently—Ho good reason for plaintiff's act-^Suit tan- 
be dismissed. 

Where the plaintiff repeatedly fails, for two or three- 
times, to pay process fees for summoning his witnesses 
and consequently the witnesses do not attend Court cm- 
the day of hearing and the plaintiff does not g^ve any 
satisfactory reason for his conduct, then it is open to^ 
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the Court to dismiss the suit for want of evidence, 
(/tf/ Lai, /.) KaM BHEJA MaL V. BHAGWAN DaS. 

7 L. L J. 232 ; A. I. B. 1925 Lah. 457. 
-0. 16, R. 4— Default of payment — Only move¬ 
able property can be attached. 

O. i 6 , R. 4 authorises the Court in default in pay¬ 
ment to order the expenses of a witness, to be levied 
by attachment and sale of only the moveable property 
of the party obtaining the summons. His immoveable 
property cannot be put up to sale. (^Chatterjee and 
Panton, J J MaHAMED WaRISH SaDAGAR v. 
Rahman ali Meah. 70 I. C. 123 26 C.W. N. 877. 

' ■ — 0 . 10 , Rr. 10 and 12 — Ptot.lamation or ofdt.7- 

of attachment of properry are not conditions precedent 
to impose a fine on a defaulting witness. 

The provisions of Rr lo to 12 of O. 16 do not mean 
that the issue of a proclamation or an order for attach¬ 
ment of property are conditions precedent to the 
imposition of a fine for non-attendance of a person 
who has been summoned to attend a Civil Court. 31 
C. L. J. 363 and 57 I. C. 302 Diss. The words “such 
person ” in R. 12 mean a person to whom a summons 
has been issued and who fails to attend under R. 10 
( 1 ). iSpencer and Rame.^am, //.) BETA NaRA- 
SAVYA, Jn re. 22 L. W. 332 : (1925) M. W. N. 767 : 

90 I. C. 991 : A. I. R. 1925 Mad. 1247 : 

49 M. L. J. 438. 

-0. 16, R.IO— Arrest and attachment — Both 

cannot be ordered. 

A Court, after the issue of a warrant for arrest of a 
witness, for failure to produce a document, cannot 
afterwards order an attachment of his property. 
(Seshagiri Aiyar, J.) RaNGaSaMI REDDI v KONOA 
REDDI. 61 I. c. 967 : 29 M. L. T 95. 

---0. 16, R. \2—Pine. 

Where the witness appears, but is unable to produce 
the document, it is illegal to inrpose a fine upon him. 
{Seshagiri Aiyar, J.) RaNGASAMI REDDI v. KONDA 
REDDI. 61 1. c. 967 : 29 M. L. T. 95. 

-0. 16, R. 19 — Applicability — Insolvency pro¬ 
ceedings. 

In insolvency proceedings the Insolvency Court has 
power to examine witnesses resident more than 200 
miles. {Creates, J.) DINARAM SOMONI, In re. 

27 C. W. N. 370 : A. I. R. 1923 Cal. 427. 
-0. 16, Rr. 19 and 21— Scope of. 

These rules have no application to a case where a 
party to a suit desires to give evidence of his own 
motion in his own favour. {Mnkeriee and Pantem, 
JJf) Sarat Kumar v. Ram Chandra Chatter- 
JEE. 35 C. L J. 78 : 68 I. C. 9 : A. I. R. 1922 Cal. 42. 
-0. 16, Rr 19 and 21— Applicability. 

Rules 19 and 21 of O. 16 do not apply where party 
of his own accord desires to examine himself on com¬ 
mission. Further, defendant’s application is less 
strictly dealt with than plaintiffs’. {Krishnan, J.') 
VISWaNATHAN CHETTY V. SOMASUNDARAM 
CHETTY. 34 M. L. T. 314 : (1924) M. W. N. 191 ; 

78 I. C. 407 : A. I.R. 1924 Mad. 541 : 

46 M. L. J. 131. 

-0. 17— Provisions of — Liberal constrziction. 

The provisions of O. 17 , C. P. Code, should be libe¬ 
rally construed, particularly as there is latitude given 
to the trial Court to make any such order as it thinks 
fit, in lieu of an order of dismissal. {Kinkkede, A.J. 

Cf) Ayodhya Prasad v. Secretary of State. 

79 I. C. 123 : A. I. R. 1924 Kag. 298. 

' —0. 17, R. 1— When notice for the discovery of 

documents has been posted to the hearhtg of the suit, 
but on the day so fixed, no judgment is given on the 
notice, adjournment of hearing of the suit may be 
refused. 
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Where a notice as to inspection and discovery of 
documents is adjourned to the hearing of the suit, 
though no judgment is given on the notice, the Court 
may proceed with the suit on the clay fixed for hearing 
and refuse further adjournment especially where the 
nature of the case requires the avoidance of delay. 
{Shah, A.C.J. and Farveett, J.') F. A. C. KeRELLO 
7-. Co-operative Navigation and Trading ( o., 
ltd. 26 lorn I. R. 907 : 84 I. C. 363 : 

A. I. R. 192a Bern. 105. 

- —0. 17, Rr. 1, 2 — Defendant absent bnt pleader 

Present — A^o action by pleader’-^-Hature of decree 
pas sea. 

Where a decree was passed against a defendant, 
when he was absent at the hearing ai d his pleader 
being present took no part at all in the proceedings, 
then unless it is determined that he appeared b 3 a 
pleader duly instructed, the disposal would be ex 
Parte in which case, .‘sufficient cause being shown, he 
can apply to have it set aside. If the defendant is 
unable to show that the pleader was not duly instruct¬ 
ed then it is not an ex pa/te decree. {Shah, A.C.J. 
a/id Crump, J.) MO'llLAL KaTANCHaND MAR- 
WADI V NaNDRAM DaLPATRAM. 

25 Bom. L. R. 1222 : 82 I. C. 124 : 

A. I. E. 1924 Bom. 139. 

-0. 17, R. 1— 7'ime should be given to party to 

pay costs. 

The dismissal of an application for adjournment 
granted with a direction to pay costs, because the 
applicant failed to pay the costs fixed by the Court on 
the same day, is wrong. The party should be given 
sufficient time to produce the money. Litigants are 
not expected to come to Court with sufficient money 
to meet all unforeseen contingencies. {Suhrawardy, 

J ) Delaruddin Haldar V. Deolar Bun 
MOLLA. 78 I. c. 125 : A. I. R. 1926 Cal. 670. 

-0. 17, R, i— Adjournment is /tot a right on 

the ground that Court can be otherwise kept busy. 

There is no authoiity for the notion that parties 
whose cases are fixed have a sort of right to get ad¬ 
journments without any reason being given on the 
ground that somebody else undertakes to keep the 
Court busy. {Rankt/t a/td B. B. Ghese, JJ.') BlNDU- 
BASHiNi Roy V. Secy, of State. 51 Cal. 70 : 

40 c. L. J. 163 : 79 I. C. 745 : A. I. R. 1924 Cal. 774. 

- 0. 17, Rr. 1 and 3 — Adjournme/tt cannot be 

gra/ited in the absence of—Due diligence. 

Where, if zeal and diligence had been shown, there 
w’ould have been no difficulty about appellant’s pre¬ 
senting and obtaining order on an application for 
transfer to the District Court before which similar 
cases were pending, before it closed for vacation, 
held, no adjournment could be granted. {Broadway 
and Harrisoti, J J.') FlTZ HOl-MES z/. THE BANK 
OF Upper India, Ltd. 4 Lah. 2c8 : 77 I. C. 523 : 

5 I. L. J. 438 : A. I. R. 1923 Lah. 548. 

- 0. 17, R. 1 —Adjournment shottld be asked as 

early as Possible. 

Applications for adjournment should not be belated 
but should be sufficiently early so as not to inconveni¬ 
ence the Judge and the opposite Coun.sel. {Ki/t- 
khede, A. J. C.) GaNESH PKASAD v. BHANGILAL. 

83 I. C. 257 : A. I. R. 1925 Nag. 236 (2). 
- 0. 17, R. 1 —Discretion of the Court. 

Where the appellant’s contention was that he ought 
to have been given another adjournment in the first 
Court for the purpose of going into the witness-box 
himself and procuring the attendance of other wit¬ 
nesses, held, this is a matter in the discretion of 
the first Court and not in that of an appellate Court 
and still less in that of a Court of second appeal. 
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{/fallifa K, A. J. C.) AAfOLAK RaO v MaHIPAT 
RAO. A. I. R. 1922 Nag. 81. 

-——0. 17. R. 1— IVitfiesses absent — Absence not 

(iuC to it clay in suninunin^—Adjournment should be 
granted. 

Where summonses reached the destination before 
the date of ilie hearing but the witnesses were not to 
be found and they did not appear at the hearing. 
Held, that the non-appearance of the v.itnesses was 
not due to delay in the application for summoning 
them and tliat the party concerned should be granted 
another opportunity to prove his case. {IVazir Hasan, 
A. J. 6\) Dhanm Ram v. Gaya Singh. 

84 I. 0. 173 : A. I. R. 1923 Oudh 304. 

-0. 17, R. 1— Case transferred ‘uithout ttotiee 

to defendant—Defendant should be granted adjourn¬ 
ment if he pleads unpreparedness to go on. 

Where after a case has been posted for trial to a 
certain date, but prior to the latter date, the case is 
transferred to another Court, but the defendant is not 
informed of this, and on the date to which the case 
has been posted, the defendant applies for time on the 
ground that he was not aware of the transfer and is 
not prepared to go on with the case, the adjournment 
should be granted. (^Ross and Kulivant Sahay, /y.) 
S. N. MULLICK V. GaNGA GOPE. 

1923 P. H. C. C. 199: A. I. R. 1925 Pat. 534. 

-- -0. 17, R. 2— Order dismissing suit after 

decree is without jurisdiction. 

In a partition suit the Court made an order dis* 
missing a party from the array of defendants. On an 
appeal from this order, the suit was compromised and 
the suit was remitted to lower Court for further 
action. On a day fixed by lower Court for this purpose 
the plaintiff did not appear and thereupon the Court 
dismissed the suit apparently under O. 17 , R. 2 . 
Held, that O. 17 , K. 2 did not apply that there 
could be no dismissal after decree and that the order 
was made without jurisdiction and was rightly set 
aside by the High Court. {Lord PhilHmore.') LaCHMI 

Narain Marwary Balmakund Marwary. 

33 M. L. T. 143 : 4 Pat. 61 : (1924) M. W. N. 707 : 
20 L. W. 491 ; L. R. 5 P. C. 171 : 26 Bom. L.R. 1129 : 
22 A. L. J. 990 ; 29 C. W. N. 391 : 5 Pat. L. T. 623 : 

40 C. L J. 439 : 1 0 W. N. 629 : 

10 0. & A. L R. 1033 : 51 I. A 321: 81 I. C, 747 : 

A. I. E. 1924 P. C. 198 : 47 M. L. J. 441 (P C.) 
■' ——0. 17, R. 2— Hearing—If includes interlocu¬ 

tory applications. 

Quaere \ Whether the term “hearing” in O. 17 , R. 2 
extends to occasions when interlocutory applications 
are being dealt with ? {Lord PhilHmore.') LaCHMI 
Narain v. Balmakund. 4 Pat. 61 : 

35 M. L. T 143 : 20 L. W. 491 : L. R 6 P. C. 171 : 

26 Bom. L. R. 1129 : 22 A. L. J. 990 : 
5 Pat. L. T. 623 ; 81 I.C. 747 : (1924) M. W. N. 707 : 

40 0. L. J. 439 : 1 0. W. N. 629 : 
10 0. & A. L. R. 1033 : 29 C.W.N 391 : 51 I.A. 321 : 

A. I. R. 1924 P. C. 198 : 47 M. L. J. 441 (P. C.) 
' *-—0. 17. R. 2 —Defendant taking time for pro¬ 

ducing eiddence^ but absent—Rule applies. 

Where a party absents himself, whether on the ad¬ 
journed dale or not and whether he had taken time to 
produce any particular evidence or not, the provisions 
of O. 17 , R. 2 become applicable. {Sulaiman and 
Mukerji, JJ.) GaNESHI LaL v. DEBI DaS. 

47 All. 140 : L. R. 6 A. (Civ.) 79 : 83 I. C. 470 : 

A. 1. R. 1935 All. 267. 

■ —^0. 17, Rr. 2 and 3 —Defendant absent at ad¬ 
journed hearing—Order should be presumed to be 
under R. 2 in absettce of mention otherwise. 

Where the defendant did not appear on the date to 
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which the hearing of the case had been adjourned 
and judgment was pronounced on that day, held 
that in the absence of any express mention that the 
order passed was under O. 17 , R. 3 it must be presum- 
ed that it was an order passed under O. 17 , R. 2 and 
therefore in deciding the case the Court must be 
deemed to have proceeded under the provisions of 
O. 9 of the Code. An application to have the decree 
set aside as being an ex parte one would lie. 

Per Mukerji, J. — Held, in this particular case, in¬ 
asmuch as the lower Court had passed the judgment 
as on contest, it should be deemed to have acted 
under O. 17 . R. 3 . {Sulaiman and Mukerji^ JJ\ 

Ganeshi Lal V. Debi Das. 47 All 140 • 

L R. 6 A. (Civ.) 79: 85 I.C. 470: A.I.R. 1925 All. 267 '. 

. ■ —0. 17, R. 2— Wrong decision that O. 9 , R, i, 

did not apply—Revision lies. ^ 

Where a Court in the case of an order under O. 17 , 
R. 2 wrongly holds that no application under 6 . 9 ’ 

R, 13 lies, it amounts to refusal to exercise jurisdiction 
and revision is competent. {Sulaiman and Mukerji 

JJ.) Firm Ganeshi Lal-Har Narain v. Debi 
Das. 47 All. 140 • L. R. 6 A. (C-.v.) 79 : 83 I C 470 • 

A. I. R. 1925 All. 267'. 

- ~0. 17, Rr. 2 and 3 — Court wrongly acting 

under R. 3 instead of unter R. 2 —'Remedy is by 
appeal. 

The defendant had taken time for framing of issues 
and on the day finally fixed he did not appear. The 
plaintiff was present. The Court framed issues, took 
evidence on behalf of the plaintiff and decided the 
case on that evidence. Held, that as the Court in 
fact decided the case on the merits under C*. 17 , R. 3 , 
the defendant’s remedy was by way of appeal if he 
considered himself aggrieved. The right of appeal 
does not depend on what a Court ought to have done 
hut on what it actually did. If the Court acted wrong¬ 
ly in deciding the case on the merits, the appellate 
Court had full power to put things right. {Darnels, 

J. ) Madho Das v. His Highness the Maha¬ 
rajah OF Benares. L. r 6 A. (Civ.) 152 : 

84 I. C. 521 : A. I. R. 1923 All. 232. 

' ■—0. 17, R. 2— Even where defendant is absent 
on adjourned hearing, the Court ought to pass an ex 
parte decree and not a judgment on merits. 

Even where a party has taken time to produce evi¬ 
dence and on the date fixed for hearing of that 
evidence he is absent, the proper course to follow is to 
pass an ex parte decree and not an order under R. 3 . 
The words “make such other order as it thinks fit’* in 

K. 2 do not include an order under R. 3 . A.I.R, 1923 
.All. 153 ; .A. I. R, 1922 All. 68 ; A. I. R. 1923 All. 551 , 
Foil- In such a case even if the Court purports to deli¬ 
ver judgment on merits, the order is to be treated as esc 
parte decree, for the setting aside of which the proce¬ 
dure in O. 9 . R. 13 is to be followed. {Mukerji and 
Dalai, JJ.) Ram Adhin V. Ram Bharose. 

22 A L.J. 1041 : 47 All. 181 : L.B 6 A. (Civ.) 740 : 

A. I. R. 1923 All, 182. 

' ' ■ ■— 0. 17, R. 2 —Applicability of. 

O. 17 , R. 2 applies to the case where the hearing of 
a suit has been adjourned and on the adjourned date* 
the parties or any of them fail to appear. In such a 
case, O. 17 , R. 2 enables the Court, if it so chooses, to 
deal with the case as being one under O. q or to make 
such other order as it thinks fit. {Lindsay and Sulai¬ 
man, JJ.) Ram charan Lal v. Raghubir Singh. 

43 A. 618 : 21 A. L. J. 495 : L. B. 4 A. 294: 
75 I. C. 387 : A. I. B. 1923 All. 651. 
-0. 17 , Br. 2 and 8 —Pleader having no in¬ 
structions—Order of dismissal^Construction. 
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Adjournment of a suit was granted to plaintiffs for 
.producing witnesses : but on the adjourned date they 
were absent and their pleader applied for permission 
to withdraw the suit with liberty to file a fresh suit, 
which was refused. A further adjournment was then 
asked for and being refused, the pleader said he had 
jio instructions to do anything further in the case, and 
left the Court. An orcler was made dismissing the 
suit and on an application for restoration being made, 
the question arose whether the dismissal was under 
•O. 17 . K. 2 or O. 17 , R. 3 . f/elci. Per IVa/s/t, /.— 
Under whatever form the Judge may make an order 
•disposing of a case or however he may misunderstand 
what he is doing or whatever mistaken language he 
may use in disposing of the case, the Court has to look 
at the actual facts as things were at the time and 
decide under which rule the order was made. Where 
.a party does not personally appear even though his 
counsel originally instructed is there, if he has failed 
to supply his counsel with materials or funds, and the 
counsel states hd has no further instructions, although 
the situation may be drawn into the express words of 

ought to be treated as a default by the 
plaintiff for want of appearance under O. 17 , R. 2 . for 
the counsel no longer represents him and in that sense 
the counsel is not present, while the plaintiff himself 
•is absent. Held^ on the facts of the case, the dismis¬ 
sal was under 0 . 17 , R. 3 . Per J.~T\\e 

plaintiffs not being present and the pleader having 
said, he had no instructions to do anything further in 
the case left the Court, a point had been reached at 
which it was literally true that the plaintiffs were 
.absent^ neither appearing in person nor by counsel 
authorised to act on their behalf. The dismissal was 
underO. 17 , R. 2 and an application for restoration 
day. {_lVahk and Piff^ott, //.) LaL JanGPAL 
Singh v. RaJa Kushalpai. Singh. 20 A. L. J. 97 ; 

70 I. c. 942 : A. I. R. 1923 All. 153. 

" —0. 17, R. 2 — Absence of party. 

Plaintiff and pleader being absent on adjourned 
■date. Court cannot hear case on the merits. xnerjee^ 
J.) RUKme r. Taka ChanD. 20 A. L. J. 123 : 

L. R. 3 A. 68 : 65 I. C. 775 • A. I. R. 1922 All. 68. 

— 0. 17, Rr. 2 and 3 — Failure of plaintiff to 
appear at adfourned hearing—Court should proceed 
under R. 2 — Trial Court and not the Appellate Court 
can consider if plaintiff had good reasons for non' 
■appearance. 

If a party fails to appear at an adjourned hearing, 
the proper order for the trial Court to pass is one 
■under R. 2 and not under R. 3 , but if it proceeds 
under R. 3 and dismisses the suit on merits, it is the 
trial C .)urt and not the appellate Court which can 
•consider if the plaintiff had sufficient cause for non- 
appearance. (Afacleod, C. J. and Coyaiee^ J.') 

Basayya Ayappa V. allaya Maharudrayya. 

27 Bom. L. R. 477 : 87 I. C. 710 • 

A.I.R. 1925 Bom. 328. 

“■-0. 17» Rr. 2 and 3 — Absence of party—Court 

must Proceed under R. 2 . 

On failure of parties to appear on an adjourned 
■date, it is the duty of Court to act under O. 17 , R. 2 
rather than under O. 17 , R. 3 , C. P. Code. {Afacleody 
and Shah, yy.) RaTaN BaI z/. SHANKAR DEO- 
CHaND. 24 Bom. L. R. 775 : 68 I. C. 514 : 

46 Bom. 1026 : A. I. R. 1923 Bom. 27. 

- 0. 17 . Rr. 2 and 8 —Adfournment granted to 

plaintiff—Default on adiourned date—Disposal of 
matter on record—If regular. 

Where after the evidence in a ca^e was complete, 
the case was adjourned for argument to a particular 
date at the request of the plaintiff and on that date he 

Q. D.—Vou. I—74 
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was absent and the Judge decided the case on the 
materials on record, the procedure is quite regular. He 
was not bound to proceed under O. I7« 2 . Per 

Abdul Raoof, /.-If there was any irregularity, it was 
covered by S. 99 , C. P. Code. (^Broadway and Abdul 
Raoof, //.) JHANDA SlNGH v. SaDIQ MaHOMED- 
5 Lah. 218 : 78 I. C. 453 : A. I. R. 1924 Lah u45. 

-0. 17, Rr. 2 and 3— Pleader applying for ad- 

fourunicnt — Refusal—Court should turite Judgnicnt. 

Whereon the day fixed forbearing, the plaintiff 
appeared by a pleader who asked for an adjournment 
which was refused, held, that the proper procedure 
for the Court was not to dismiss the suit for default 
Out to proceed with tiie case and write a judgment. 
O. 17 , R. 2 , C. P. Code, was not applicable to the case, 
but O. 17 , K. 3 did apply. 41 M. 256 . Ref. \^Odgers, 

/.) visvanatha .asari V. Sami asaki. 

18 L. W. 209 ; (1923) M. W. N. 802 : 73 T. C. 982 • 

A. I. R. 1924 Mad. 43. 

— — -0. 17, R 2 and S. 115 — Dismissal ivholesale 

is not proper if pleader is unprepared—Court should 
Proceed to decide on merits—Revision ties from the 
dismissal hut no appeal. 

A pleader’s unpreparedness to argue affords no 
ground for the Court to ignore his prest.nce and pro¬ 
ceed to dismiss the appeal as if there was no appear¬ 
ance ; he is bound to proceed to decide on merits but 
a revision can lie on the ground that, in dismissing an 
appeal, the Court clearly acts illegally and with mate¬ 
rial irregularity. 17 C. P I. K. i. Foil. {JCinkhede, A. 
J. C.) Ganl'SH Prasad ^/. Bhangilal. 

83 I. C. 257 : A. I. R. 1925 Nag. 236 (2). 

--0. l7, Rr. 2 and 3— Party absent on adjourned 

} date — R. 2 and tiot R- 3 applies. 

j A case in whicli one of the parties fails to appear 
1 on the date to which the case is adjourned falls under 
O. 17 , R. 2 and not R. 3 , and, therefore, such a case 
must be disposed of under one of the modes laid dowm 
in O. 9 and cannot be considered to have been dispos¬ 
ed of on the merits. {Heave. A. /. C ) PUTl'U LaL 
V. Mt. CHHULKO. 85 I. c. 528 : 

A. I. R. 1925 O’^dh 360 (1). 

-0. 17, Rr. 2 and 3—A’. 2 is not distinrt fropn 

O. 9 — R. 3 is different — U7tder R. 3 Court fnust have 
material to decide case on merits. 

No valid distinction can be drawn between O. 17 , 
R, 2 and O 9 . O. 17 , R. 2 . refers back to O. 9 and 
gives the Court permission to decide the case in one of 
the ways prescribed by the order. O. 17 , k. 3 is 
different. That rule does not refer back to O. 9 in 
any way and therefore where the decision is given on 
the merits under O. 17 , R. 3 , the remedy of the aggrie¬ 
ved party is by way of an appeal from the decree. 
R. 3 applies where two elements combine, namely :— 
(i) The adjournment must have been at the instance 
of a party, and ( 2 ) There must be the materials on 
the record for the Court to proceed to decide the suit. 
41 Cal. 956 , Appr. {Daniels, J. (7.) RameSWAR 
Dutt Singh v. H. H. Maharaj Jagjxt Singh. 

78 I. C. 340 : A. I. R. 1925 Oudh 278. 

0. 17, R. 2— Dismissal for default — Applica¬ 
tion for restoration—Duty of Court. 

When the plaintiff is absent on a date to which the 
suit is adjourned, and the suit is dismissed for default, 
an application for restoration must be decided by the 
Court on the merits of the allegations in the affidavit. 
The fact that plaintiff consented to pay Rs. 300 
demanded by deft, for setting aside the order of dis¬ 
missal does not entitle the Court to surrender its 
jurisdiction. (JVazir Hasan, A. J. C.) MaNNI LaL 
V. SheO SaRAN. 10 0. & A. L R. 136 : 

27 O. C. 103 : 11 0. L. J. 412 • 78 I. 0. 157 : 
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A. I. R. 1924 Oudh 389. 

-0. 17. Rr. 2 and 3— Applicability f—Abseuce 

of plamliff on atlfourned day—Dismissal of suit — 
Effect of. 

Where a plaintiff realising the weakness of his 
ca.se absented hintself on tlte day fixed for hearing and 
let the suit be dismissed for default, the decision is 
one under O. 9 , R. 3 , C. P. Code, even though the 
Court purported to act under O. 17 , R. 3 and the deci 
sion does not bar a fresh suit. {Dalai, J. C. and 
A'ca:.e, A./.C.) SyED MD. HaSAN z/. SYED ALI 
HvdeH. 10 0. & A. L. R. 1239 : 1 0. W N. 803. 

-0 17, Rr. 2 and 3— Suit adfourned for 

appoituing guardian—Dismissal for default — Pro¬ 
priety of. 

An adjournment of a suit for appointing a guardian 
ad litem is not an adjournment for the hearing of the 
suit, and hence, on the adjourned date if the plaintiff 
is absent, the Court has no jurisdiction to dismiss the 
suit for default. {Das ana Poss, J J IfALMAKUND 

Ram Marwaki v. Madho Phashad. 

5 Pat L. T. 424 : 78 I. C. 224 (2) : 

1924 P. H. C. C. 21 j : A. I. R. 1924 Pat 714. 

-0. 17, Rr 2. Z—/nstructions only to ask for 

adfournment—Dismissal is one under R 2 . 

Where on the day fixed for hearing the vakil of the 
plaintiff had only instructions to ask for an adjourn¬ 
ment and not to go on with the case, but the same 
was not granted and the suit dismissed, the order was 
one passed under O. 17 . R. 2 and not under O. 17 , R. 3 . 
An application for restoration under O. 9 , R 9 is 
maintainable. {Afullick and .Maepherson, J J.') SYED 

Shah Muhammad Maddood z'. Maharajah Sir 
Rameshwar Singh. 1 Pat. L. R. 281 : 

74 I. C. 693 ; A. I. R. 1923 Pat. 630. 
-0. 17. R. 2 -Scope of 

O. 17 , R. 2 contemplates the hearing of a suit at 
some later dale to .vhich it has been adjourned. 
(Dawson A/illcr, C. J. and Contti, J.') DaMODAR 
Das ? RaJKUMAR Das. 1 P, 188 : 69 I. C. 837 : 

A. I. R. 1922 Pat. 485. 

-0. 17. Rr. 2 and 3 —Default of plaintiff — 

Effect of^ Failure of suit on pleadings—No furisdic- 
tion to take defendant's evidence. 

When there are materials in the record on 
which the Court can decide the case, the matter falls 
properly under O. 17 , R. 3 and not under O. 17 , R. 2 , 
C. P. Code. But where plaintiff has adduced no 
evidence, and his case fails on :he pleadings, the Court 
has no business to proceed to record the defendant's 
evidence so as to give himself jurisdiction to act under 
I^* 3* 34 Cal. 235 , Rel Where the plaintiff’s case 

was opened, and his witnesses being absent, a day’s 
adjournment was allowed, and on the adjourned date 
a fresh adjournment was applied for and refused and 
the Court recorded the depositions of defendant’s wit¬ 
nesses and dismissed the suit on the merits, held, that 
the dismissal under O. 17 , K. 3 was without jurisdiction 
and O. 17 , R. 2 was applicable to the case. {Das 
and Ross, //.) SaSHIBHUSHAN KUMAR v. 

1>*\varka Prasad Marwari. 3 Pat. L. T, 64 : 

61 I. C 897 : 6 Pat L. J. 313 : A. I. R 1922 Pat. 2. 
——0. 17, Rr. 2 and 3— Adfournment — Refusal — 
Procedure. 

Where the plaintiff applies for an adjournment 
and on the refusal of the application the plaintiff with- 
draw’s, the Court should proceed under R. 2 and not 
call upon the defendant to produce his evidence in 
order to give itself jurisdiction to proceed under R. 3 . 
Where there are materials on record on which the 
Court can decide the case it should proceed under 
R. 3 and not under R. 2 . {Das and Ross, J J 
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Shashibhushan Kumar v. Dwarka Prasad. 

61 I. C. 897 : 8 Pat. L. J. 313. 

-0. 17, B. 3— Parties agreeing to abide by oath 

affecting a third person to be taken in Particular man¬ 
ner—Oath illegal under Oaths Act—Court fixing date 
for oath to be takin—Oath not taken on that day— 

O. 17 , A". 3 does not apply. 

In the course of the plaintiff’s evidence, the plaintiff 
agreed that if the defendant would take an oath hold¬ 
ing one of his sons in his lap with his hand placed on 
the son’s head, he would accept it. The defendant 
agreed to do this, and a date was fixed for the required 
oath to be taken and for no other purpose. On the 
date so fixed, the defendant failed to produce his son. 
The Court applied the provisions of O. 17 , R. 3 ^ 
and, without giving the parties an opportunity of 
producing any further evidence, proceeded to decide 
the case on the materials on the record. Held, that 
the f'ourt acted wrongly in fixing a date for the oath 
in question to be taken, as under S. 8 of the Oaths Act 
of 1873 it was not permissible for the Court to allow 
an oath to be taken affecting a third person. Held^. 
further, that O. 17 , R. 3 had no application to the cir¬ 
cumstances of the case and opportunity should have: 
been given to the parties to produce all available 
evidence. {Sttlainian and Daniels, J J Tui.ASl 
Ram V. Dava Ram. 23 a. L. J. 613 : 

L. B. 6 A. (C V.) 396 : 88 I. C. 448 : 

A. I. R. 1925 All. 604. 

——-0. 17 . R. 3 and 0. 9, R. 13— Defendant absent 

— Decree—Application to set aside dismissal — Appeals 
from order and decree—Pint appeal dismissed atut 
second allowed. 

At the hearing that defendant being absent the triat 
Court proceeded to try the suit under O. 17 , R. 3 on 
the merits and decreed it. The defendant appliedi 
to have the decree set aside but the application was 
rejected. Defendant then appealed from the order 
and the decree. The lower appellate Court dismissed 
the former appeal but declared in the case of the 
second appeal that the trial Court had no power to. 
decide tlie case on the merits in the absence of the 
defendant and that the decree was only an ex parte 
decree. In the trial Court the pleader of the defend¬ 
ant was present. He had not stated that he had no- 
instructions to proceed with the hearing. All that he 
had said, according to the order sheet, was that his- 
client had not turned up for some reason not known, 
to him, that the witnesses summoned by him had also 
not attended and that he was unable to proceed with 
the case, the Court of first instance thereupon proceed¬ 
ed to decide the suit on the merits and an appeal was 
maintained from that decree. Neld, the order of the 
appellate Court in the latter appeal was both in sub¬ 
stance and in form open to question. By saying that he 
was unable to proceed with the heating, it cannot be 
said that the pleader had withdrawn himself ; and the 
; decree passed in that suit cannot therefore be regard¬ 
ed as an ex parte decree which could be set aside in 
the manner laid down in O. 9 , R. 13 . In form the 
order passed by the lower appellate Court was simi¬ 
larly open to objection. It was not open to the 
Judge who heard the appeals, to take the view 
that the decree was an ex parte decree after he 
had dismissed the appeal which had been filed 
from an order refusing to set it aside, on the ground 
that the decree was one dealing with the suit 
on the merits. If he was satisfied that there was 
sufficient excuse for his absence, he could have passed! 

' an order setting aside the decree passed by the Court 
of first instance and remanded the suit. If he was not 
satisfied that there w as sufficient reason lor his absence* 
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it was still necessary for him to have examined the 
suit on the merits and determined wherher the decree 
oassed by the Court of first instance was proper or 
not. {^Kanhaiya Lai, J.') SaRJU 

GAJADHAR I>AL. A. I. R. 1922 All. 497. 

__0. 17, R. 3— Applicability. 

A suit \vas adjourned to a particular date for effect¬ 
ing a compromise, but if it was not effected the plain¬ 
tiff was directed to produce his witnesses. The com¬ 
promise was not effected, but a few days before the 
date fixed, plaintiff paid into Court the process fee. 
The witnesses however could not be served. Held he 
did not act with due diligence and failed to comply 
with the conditions on which he could have had another 
adjournment, i.e., the failure to effect service was 
due not to the negligence of the Court or the process¬ 
serving staff. The case fell within O. 17 , i<- 3- 
risen and Campbell, J/.) HaRI KlSKtN v. MULKH 
raJ. 89 I* C 8j 7 : A. I. R. 1926 Lab. 27. 

__0. 17, R. 3— Process-fee paid in time—Service 

not effected—AdionrnmetU ^'ranted, is not time granted 
to a party within rule. 

Held, following 51 P.R. 1915 , that where a party to a 
suit has paid the process-fee for summoning witnesses, 
the Court and its officers are responsible for effecting 
service, and an adjournment caused by the non-attend¬ 
ance of witnesses for want of service is an adjourn¬ 
ment in the ordinary course and does not amount to 
time granted to one party within the meaning of O. 17 , 
R. 3 , C.P.Code, (). 17 , K. 3 merely authorises the Court 
to proceed to decide the suit forthwith and it does not 
authorise its dismissal summarily. {Scott-Smith and 
Campbell, J J.) KaRAM CHAND v. JlNDA KaM. 

71 I. C. 862 : A. I. R. 1924 Lab. 404. 

-0. 17, R. Z—A^o default by party—Court cam 

not proceed under this rule. 

The hearing of a case was adjourned for a fortnight 
to enable plff. to summon his witnesses. W ithin a 
week, of the hearing the plff. paid process-fee, but the 
officer of the Court finding the time to be short did not 
take o’*t the summonses. On tlie day fixed for the hear¬ 
ing the Court dismissed the suit under O. 17 , K. 3 , C.P. 
Code Held, that having regard to the negligence of 
the officer of the Court there was no room for the ap¬ 
plication of the stringent provisions of 0 . 17 , K. 3 , C.P. 
Code. Shadi Lai, C. J. and Brasher, J.) LiLA KaM 
V. Ramzan. 69 I. C. 665 : A. I. R. 1924 Lah. 272. 

-0. 17, R. 3— Scope —Ex parte decree may be 

passed when acting under this rule. 

Where time was not granted to the appellant at his 
own request for the production of evidence, O. 17 , R. 3 
has no application. An ex parte decree may be passed 
even in a case in which the Court acts und«r 0. 17 , K .3 
such a decree is nevertheless an ex parte decree and 
liable to be set aside as such. {Abdul Raoof, J.') 
MURLIDHAR V. DUNI CHAND AND GOKAL CHAND. 

69 I. C. 368 : A I. R. 1923 Lah. 281 (1). 

-0. 17, R. 3 and 0. 7, R. W-Plaint refected 

because plaintiff did not file amended plaint as asked to 
do—O 7 , P. II and not O. ' 7 , P- 3 applies. 

Order 17 , R. 3 applies only after a suit has been in¬ 
stituted and only after it has been adjourned for the 
purpose of giving evidence. But where a plaint is 
rejected on the ground that the plaintiff has not filed 
an amended plaint, as he was asked to do, O. 17 , R. 3> 
does not apply, but the case falls within O. 7> 
cl. (c). {MadkaVan Nair, Jf) K, SaNKaRA- 

narayana Iyer 2/. V, R. Venkatarama Iyer. 

80 I. C. 491 : A I. E. 1926 Mad. 1045. 

-0. 17 , B. 3 —Preseiue of party—If amounts to 

appearance—Scope of 7 ‘ule. 

The mere presence of a party in Court is sufficient to 
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constitute appearance within the meaning of O. 9 ,- 
C. P. Code, 23 Bom. 414 . Foil. O. F- 3 \ 

decision on the merits. 23 All, 462 , Joll. Oft 

ONKAR Z/. Kamal CHAND. A. I. R. 1924 Nag. 26. 

-0. 17, R 3— decided under a. ^ 

mentioned instead of R* ffdstakc zn izn gznent 

Remedy is appeal and not rehearing. . „ 

In no rase in which a suit is decided under O. 17 , 
K. 3 can a re-hearing be claimed even if in the judg¬ 
ment O. J 7 , K. 2 is mentioned by mistake instead of 
O. 17 . K 3 . The remedy is by way of appeal and not ^y 

way of re-hearing. {Dalai, J.C.') 

TIK15ENI 86 1. C. 356 : A. I. R. 192i> Oudh 495. 

- 0. 17, R. 3 and 0. 9. R. G—Absence of defend¬ 
ant on date of hearing—Court should proceed under 

WMieie die deft, absents himself on the date fixed 
for evidence in a case, the proper procedure for a court 
is to proceed under O* 17 . K- 3 under . 9 , 

R. 6 , C P. Code, {Simpson and VVazir Hasan, ^-Jy 
CHANHARJA Z'. KALKA PaNDK. 9 0. L. J. o45 : 

72 I. C. 394 ; A. I R. 1923 Ovdb 18. 
-0. 17, R. Z—Dismissal of suit for failure to 

supply defendant with eopies in a specific language is 

illegal- , , f 1 

An order directing plaintiff to supply the detent ant 

with copies of entries in the plaintiff’s accounts book in 
a specific language is without jurisdiction* and the dis* 
missal of the suit under K. 3 of C>. 17 for non-corn- 
pliance with such order is illegal. (A/nllick and Buck- 
mil, JJ.^ DEBI EaL Z'. JAI prakash Narain. 

75 1. C. 1 : A. I. R. 1925 P. 316. 
-0. 17, R. Z—Default in appearance is not 

covered by this rule. c \ s \i. 

O. 17 , R. 3 does not contemplate a case of default 

in appearance but a case in which a party who has 
appeared and has been given time to do some act in 
further prosecution of his case has failed to do so with¬ 
in the time allowed. The court may in such a case pro¬ 
ceed with the suit notwithstanding the default, but the 
decision is not ex-parte. {Dazoson Miller. C J. and 
Coutts,/.) Damodar Das KaJ Kumar Das. 

i P. 188 : 69 I C. 837 : A. I. R. 19?2 Pat. 485. 
-0. 17. R. 3 and 0. 9. R. 6 —Day fixed for ap¬ 
pointment of guardian—Dismissal of suit zvithout 
furisdiction —Res judicata, if. 

In a mortgage suit a day was fixed for the appoint¬ 
ment of a guardian of a minor defendant. Ihe 
plaintiff having failed to appear on that day the 
suit was dismissed. Held, the default of the plain¬ 
tiff fell under O. 17 , R. 3 and not under O. Q, R. 3 
of Civil Procedure Code. As under O. 17 , F- 3 F 
was incumbent upon the Court to fix a day on default 
for the disposal of the suit and inasmuch a.s the par¬ 
ties and particularly the plaintiff who suffered by the 
order did not know that the case would be taken up 
for hearing as soon as there was a default in his not 
taking the necessary steps for the appointment of a 
guardian, the order was without jurisdiction and if that 
is so there is no valid decree which can operate on 
res Judicata so as to bar a fresh suit of the plaintiff 
based upon the mortgage bond in question. {Jivala 
Prasad, C. J. and Das, /.) SHEIKH ABDUL 

Rahman v, Shib Lal Sahu. 

1922 P. H. C. C. 81 : A. I. R. 1922 Pat. 252- 

-0 17, R. 3 —Date fixed for final disposal of 

suit and for appointment of guardian—AIo steps taken 
by Plaintiff' for latte*—Suit canitot be dismissed. 

Where a date is fixed for evidence and final disposal 
of a suit and the same date is fixed for appointment of 
a guardian of a minor defendant and the plaintiff 
takes no steps to get the guardian appointed, the Court 
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cannot (iismi.'S the suit without giving the piff. an 
opportunity to adduce evidence at least ag.nnst the 
original defendants in the suit. If it so dismisses the 
suit, it acts without jurisdiction and such dismissal will 
not bar a fresh suit. (^Jwaia Prasad, A. C. J. and 
/>as, /.) A ni>UL Rahman r-. vShih i..al. 

63 I. C. 570 : 2 Pat. L. T. 572. 

--0. 17. R. 6 — .l/fu'ndmcnt can be alltaocd in 

appeal. 

An amendment uiulei- O, 17 , R. 6 may be allowed at 
any stage of the case, /. e., even in appeal. (^J7vala 
Prasad, A.C /. and A”itpx'anl Sahay,J.) IlARGOBlND 
Kay Kkshava Prasad Singh. 1924 P.H.C.C. 297: 

84 I C. 386 : A. I. R. 1925 Pat. 168. 

-0. 18. R. 1— Ptgbl to be^ia — Reference to 

//Court under the Income-tax Act. 

Under the Income-tax Act, the objector, who ques¬ 
tions the assessment has the right to begin and has 
the right to reply, \.\fookcrii, Fletcher anti Chaudhuri, 

JJ.) Killing Valley Tea Co. Skcrltary of 
Sta I E. 48 Cal. 161: 61 I.C. 107: 32 C.L.J. 421 (F B.) 

-—0 18, R. 1— Applicant for mesne profits of Pro’ 

perly taken in execution of decree reversed on appeal, 
must begin. 

Where a person took possession of property in execu¬ 
tion of a <tecree which was afterwards reversed in ap¬ 
peal and the .successful appellant claimed mesne pro¬ 
fits. held, i). j8 , R. i. Civil Procedure ('ode, 

•which is applicable to miscellaneous proceedings 
througli section 141, lays down that the plaintiff has 
tile right to begin unless the defendant admits »he facts 
alleged by the plaintiff, and that in a case like the 
present, the person claiming mesne profits is in the 
po.sition of a plaintiff, as it is his petition that i.s the 
foundation of the proceedings and if he adduces no 
evidence at all, no me>ne profits can be awarded to 
him. Section 2, clause (12), C.P. Code, defines mesne 
profits as those profits which a person in wrongful pos* 
session of such property actually received or might, 
with ordinary diligence, have received. 'I'he profit 
which a person actually received is a matter within 
the peculiai- knowledge of that person and, under sec¬ 
tion io6 of the Evidence Act, the burden of proving 
the amounts actually received will lie on the person 
who received them ; but the burden of proving the pro¬ 
fits that the peison in occupation might have received 
will lie on the person who claims them. 8 Cal. 34 3 ; 
3 W. R. Mis. 25, Oist. ; 9 (M.-R. i. Ref. to. {Spencer 
and Venkatasubba Rao //■) RaMAKKA 7 u V. NaGE- 
SAM. 47 Mad. 800 : A I.R. 1925 Mad 143 : 

48 M. L. J. 89. 

-0. 18, R 2— Written arguments — Judgment. 

A case was adjourned to a certain date for argu 
ments, but the parties were not ready and the judge 
gave them liberty to put in written arguments. 'I'hen 
his predecessor came in, and. after a local inspection, 
he delivered judgment. Held, the parties had sul'ncient 
opportunity to argue the case and the judgment was 
Jiot vitiated. {Harrison and Zafar .-Hi. JJ) HaRJI 
Mal V. Devi Dhta Mal. 4 Lah. 364 : 

77 I. C.398 . A. I. R. 1924 Lah. 107. 

-0. 18, R. 2 (l)— 'The day fixed for the hear- 

dug of the suit.' 

In O. 18 , R. 2 (I) “ the day fixed for the hearing of 
the suit ” does not mean or include the day on which 
issues are framed. {/Veave, J.) MaDHO LaL v. 
BaNARSI Das. L.R. 6 A. (Civ,) 682 : 

82 I. C, 73 : A. I. R. 1925 All. 98. 

-0. 18, R. 5— Deposition of witness—Hot reud 

over to him—Admissibility of deposition in subsequent 
drial for perjury — Evidetue Act, Ss. 8 o and 91 . 

Under O. 18 , R. 5 , C. P. Code, it is necessary that 
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the deposition of a witness in an appealable case, in 
order to bind him to the statement recorded therein 
should be read over to him. This provision is manda* 
tory and not directory. The omission to do so renders 
the deposition inadmissible in evidence against him on 
his subsequent trial for perjury. S. 91 of the Evidence 
Act excludes oral evidence of its contents, 6 C. 762 - 12 
C.W.N. 845 ; 36 C. 955 ; 42 C. 240 , Foil. 45 €.825 Not 
Foil. {Suhraiuardy and Cu7ning, JJ,) KmPEROR v 
Nabab AlI SarkaR. 61 Cal. 236 : 25 Cr. L. J. 1027 • 

81 I. C. 803: A. I. R. 1924 Cal. 705 

-0. 18, Rr. b^l2—Small Cause Court 

Deposition need not be read ova — Admissibility in pro- 
seculion for per} ury. 

O. 18 , Rr. 5 to 12 , have no application to Courts con¬ 
stituted under the Provincial Small Cause Courts Act 
or exercising jurisdiction thereunder. It is not incum¬ 
bent in such Courts to read over to witnesses their 
depositions and they would be clearly admissible in 
evidence in a prosecution for perjury. {Wadegaonkar, 

A J.C) Kalu TikaRAiM. 89 1 C. 390 (2) • 

26 Cr. L.J. 1350 (2) : A. I R. 1925 Nag412*. 

— 0. 18, Rr. 5 and 6 — Provisions directory — 
Penal Code, S, 193 — Deposition not interpreted to and 
accused — Evidence Act, Ss. 80 and 90 

The provisions of O. 18 , Kr. 5 , and 6 , C.P. Code, are 
directory, and non compliance with them does not ren¬ 
der the deposition inadmissible at a subsequent trial of 
the ileponent for perjury. If the deposition has not 
been read over to the witness in the presence of the 
presiding Judge, it does not prove itself under S. 80 , 
Evi<lence Art but it may be proved in some other way. 
The Judge who recorded it can prove it or the accus¬ 
ed can admit it. S. 91 Evidence Act, merely excludes 
the oral contents of a deposition but dees not make it 
inadmissible in evidence. 28 P. R. 1918 , 25 P. R. 1 S 90 
and 45 Cal. 825 Foil. 42 Mad. 561 Not Foil. {Pri- 
deaux, A. J. C.) MiRABUX v. EMPEROR, 

18 N. L. R. 192 : 23 Cr. L. J. 500 : 68 II. C. 36 : 

A. 1. R. 1923 Nag 39. 

-0. 18, R. 5 and 0. 26, R. 17— Applicability. 

The provisions of the Code as in force in Oudh shall 
apply to witnesses examined on commission equally 
with witnesses examined in. Court. {Daniels, A,J.C.) 

Mr. Fekoza Jan v. mirza Amir Ali. 

9 0. L. J. 593 : 24 Cr. L. J. 781 : 74 I. C. 445 : 

A. I. R. 1923 Oudh 119, 

-0. 18. R. 11— Refusal to examine. 

Any particular answer, after it is given, may be ruled 
out as irrelevant, but no C'ourt can say beforehand 
that all the evidence not yet taken is going to be irre¬ 
levant and the Court’s belief that the evidence is bias- 
.sed is not a valid ground for refusing to record it. 
{Batten, J. C. ami Hallifax, A, J. C.) BHAGCHAND 
V. MUSaJI. a. I. R. 1923 Nag. 58. 

- -0. 18, R. 18— Result of inspection cannot be 

the foundation of f udgmeni—It should be used to test 
the accuracy of other evidence—It need not be recorded. 

Though the present Code empowers the Court to go 
on local inspection of any property in respect of which 
it is called upon to decide a question in controversy, it 
is still the duty of the Court not to make the result of 
such inspection the foundation of its judgment which 
must be based upon evidence adduced by the parties. 
It does not entitle the Judge to put his view obtained 
by means of such inspection in place of evidence. The 
Judge is to liold such inspection for the purpose of 
better following and understanding the evidence adduc¬ 
ed before him or to test its accuracy. The Code no- 
w’here lays down that the result of a local enquiry 
must be placed on record. {Suhrerwardy and Graham., 
JJ.) RaJ CHANDRA BANIK T-. ISWAR CHANDRA 
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BaNIK. 80 I. C. 292 ■ A. I. R. 1925 Cal. 170. 

_0. 18, R. 18— Local inspection by Judge — j 

Decision should not be based solely on. 

No decision should be based solely on local inspec¬ 
tion of the Judge. {Abdul Rnoof and Campbell, JJ.) 
TIRATH KaM V. Ml). ABDUL KaHIM. 

73 1. C. 616 : A. I, R. 1923 Lah. 546. 

_0. 19, R. 3— Affidavits should clearly specify 

what statements are made on kncnuledge and 7vhat on 
belief. 

Every affidavit .should clearly express how much is a 
statement of the deponent’s knowledge and how much 
a statement of btliei, in which case the grounds of 
belief must be stated. Failure to distinguish between 
the two would be taken to mean they are swearing to 
facts within their own knowledge, which will entail all 
its necessary consequences. {Miller, C. J. and Kul- 
7 vant Sahay, /.) CHANDRIKA PRASaD SINGH 7’. 
HIRA LaL, 6 Pat. L. T. 124 : 73 I. C. 721 : 

A. I. R 1924 Pat. 312. 
——0 20— Judgment — Contents of. 

The omission in a judgment to make special men¬ 
tion of oral evidence is not in itself sufficient to show 
that, as a matter of fact, the Judge did not consider 
the evidence. {7'eunon and Ne^vbould, JJj Ma 
TIWOR RaSUK V. Dhanu Molla. 59 I.C. 963 (Cal.). 

. —0. 20, R. 1— In"'alid pronouncement — Decree 

follcnving—Decree should not be violated. 

Where a decree follows a judgment which was not 
validly pronounced, the decree cannot be violated so 
long as it stands. {fCanhaiya Lai and Mukerii, JJ.^ 
Kharak Singh 7/ i.accham Singh. 

47 All. 332 : 23 A.L.J. 145 : L. R. 6 A. (Civ.) 131 : 

86 I. C. 869 : A I. R. 192-3 All. 293 (2). 

-0.20, R. 1 Parties absent—No notice to 

parties—Judgment is not validly pronounced. 

A judgment signed, dated and delivered in the ab¬ 
sence of the parties or their pleaders and witliout 
previous notice to them, is not validly pronounced. 
{Kanhaiya Lai and Muher/i, JJ.) KhaRAK SINGH 
V. Laccham Singh. 47 All. 332 : 23 A. L. J. 145 r 

L. R. 6 A. (Civ ) 131 : 86 I. C. 869 : 

A. I. R. 1925 All. 293 (2). 

-0. 20, R. 1— Posting of notice announcing of 

appeal on notice board is not sufficient compliance with 
R. I. 

The posting of a notice upon the notice board of 
the Court announcing the result of an appeal is not a 
sufficient compliance with the requirements of Rule i 
as to the pronouncements of judgments in open Court. 
The practice of omitting to pronounce judgments in 
open Court is both inconvenient to the parties and 
in direct opposition to an express provision of law. 
The case should be considered still pending for want 
of a delivered judgment. {Spencer and Ramesam. JJ.f 

Tarigopula V. Komineni Seshamma. 

14 L. W. 514: 64 I.C. 82 : C1921) M. W. N. 866 : 

41 M. L. J. 385. 

-—0. 20, R. 2— Judgment — Pronouticement of, 

can be made by successor. 

A Judge may pronounce a judgment written but not 
pronounced by his predecessor notwithstanding that 
the latter wTote it when he had ceased to be the 
Judge of the Court in which the case was tried. ( Tied- 
ball and Rafique, JJ.) LILAWATI KuaR v. CHOTEY 
Singh. 42 All. 362 : 61 I. C. 932 : 18 A. L. J. 856. 
■ 0. 20, R. 2— Rule if mandatory ~ Judgment 

written by predecessor—Ceasing to be a Judge — Effect. 

O. 20 , R. 2 is not mandatory and a Judge may, if he 
sees reason to do so, refuse to pronounce a judgment 
written by his predecessor. The pronouncement of a 
judgment is the last act of the trial of a suit and is 
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a material part of the trial. It is not an act which can 
be performed by any other person than a Judge of the 
Court in which the suit was tried. Wliere, ho\ve\ t r,. 
the predecessor in office had ceased to exerci -e judi¬ 
cial functions, his order is a nullity. {MacColl, J.C.) 
MaUNG Ba V. MaUNG VE. 4 u. B. R. 171 : 

76 I. C. 170 : A. I. R. 1294 Rang. 358. 
-0. 20. R. 3 and 0. 21, R. 2— Judgment — De¬ 
cree—Application for certificate of satisfaction. 

A decree tliough drawn up subsequent to (he day on 
which judgment w as delivered, must bear the date of 
the n rertifiente of satisfaction of the- 

decree between the date of the judgment and the date 
when the decree was actually drawn up is valid. {Pear' 
son and Graham, J J.) GIRIBALA DaSI z/. BISWAM- 
BHAR HoldaR 40 C. L. J. 87 : 82 I. C. 746 r 

A. I. R. 1924 Cal. 1064. 
-0. 20, R. 3— Judgment dictated to short¬ 
hand 7vriter — Transcript cannot be amended. 

O. 20 , R. 3 of the C. P. Code as amended by the 
Madras Rules does not authorise the Judge to revise the 
transcript and to substitute fresh words for the words 
which fell from his mouth to any extent he may deem 
necessary. Where a judgment is dictated to a short¬ 
hand-writer the revision contemplated cannot be of 
the effective part of the judgment and must be of the 
nature referred to in S. 152 , and one relating to “cleri¬ 
cal and arithmetical mistakes arising from any acci¬ 
dental slip or omission.” {Oldfield, J.) HaRI KRISH¬ 
NA PILLAI V. ARUR PaNDITHER. 18 L, W. 106 : 

72 I C. 688 : (1123) M. W. N. 3 4 ■ 

A. I. R. 1923 Mad. 663. 
-0. 20, R. Z— Recalling. 

Court cannot recall order duly made in exercise of 
inherent jurisdiction save on review' or under S. 152 . 
{Das and Ross, JJ.) RaMCHARaN SinGH v. JaNGA 
Bahadur Singh 5 Pat. X. T. 631 : 79 i. c. 900 

A. I. R. 1924 Pat. 696.. 

-0. 20, R. 4— Judgment — Personal inspection 

by Judge alone is not snficient material for. 

Where a judicial officer decides a dispute solely on 
knowledge gained by him on personal inspection and 
without any reference to the evidence in the case, the. 
judgment is liable to be set aside in revision. {Wood- 
reffe and Gkose, J J ) ABDUL HuO v. MaHOMED 
Din. 67 I. 0. 302 : A. I. R. 1923 Cal. 311. 

-0. 20, R. 4— Judgment—Contents of — Un¬ 
satisfactory — Remand. 

Where the judgment of a trial Court is meagre, un¬ 
satisfactory and unintelligible, the appellate Court 
could remand the cas^e for the recording of a proper 
judgment after hearing arguments afresh. {Shadi Lai 
and Wilberforce, J.) HarBHAGWAN v. AhmaD. 

4 Lah. L. J. 55 : A. I. R. 1922 Lah. 122 (1). 

-0. 20, R. 4— Judgment fumbling 7ep all points 

together and containing statement that '*all issues are 
found in plaintiffs' favour" does not co7nply with the 

rule. 

Where a Judge clubs together all points for determi 
nation and makes a statement merely to the effect that 
he 5nds all the issues in favour of the plaintiffs, that 
cannot be regarded as a compliance with the provisions 
of O. 20 , R. 4 . {Srinivasa Aiyangar, J.) MOIDEEN 
KOYA V. K. Moideen Kutti HaJI. 

90 I. C. 968 : A. I. R. 1925 Mad 1229 : 

49 M L. J. 354. 

——-0. 20, R. 4— Judgment of Small Cause Court 

—Contents of. 

O, 20 , R. 4 , C. P. Code, is self-contained and a 
judgment of a Small Cause Court need not contain 
more than the points for decision and the decision 
thereon. 12 L. W. 285 , Dissented from. {^Spencer and 
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Kn^h’ttvt, yy.) KOMAPPA KURUP VeLAVI 

C HFITICHIAK 15 L. W. 642 : 31 M.L.T. 124 (H. C.) : 

A. I. R. 1922 Mad. 360 : 42 M. L. J. o83. 

--— 0. 20. R. 4— Small Cause Court judgment nerd 

Hi'/ ccn/mn reafons for tlecision nor concise ^tatemen/. 

A Court of Small Causes need not give reasons for 
its decision and neerl not give even a concise state 
nient of the case. (Sfm/>son, A. J. C.) SHIVA SkwaK 
lANCl.l. A. I. R. 1925 Ondh 648. 

0. 20. R. 4— Sf/nill Cause Court's judgment 


must 


contain points for determination and decision 


f hereon. 

'riie judgment of a Court of Small Causes must 
contain the points for determination and the decision 
thereon. A judgment therefore cor>sisting only of 
words "{ he claim isrlecreed with costs” is liable to be 
set aside by tlie High Courr in re\’ision. (^Dalal, J. C.) 
RHUDHER SIN(3H V. shkikh Sahamat. 

79 I. C. 547 : A. I. R. 1925 Oudh 283. 
-— 0. 20. R. 4— Judgment of Small Cause Court 

Small Cause C:ourt Judge can reduce his remarks to 
intelligible minimunt containing points of determina¬ 
tion ‘ {/fuchnili, y) SRI.MATI SURADH.tNl DERI 

HaRI Char an MaHIO. 1921 P- H- c. C. 298 : 

3 P. L. T. 122 : A. I. R. 1922 Pat. 337. 

- 0. 20, R. 4 —Judgments of Small Cause 

Court should contain reasons for decision. 

.\s a matter of practice, it is usual even in cases 
tried by ('ourts of .Small (’arises, except in compara 
tively unimportant case'- of everyday occurrence such 
as those for tlie recovery of petty debts, to say out the 
particulars of the suit .and to give reasons for the de 
cision arrived at. thus enabling the High (Jourt. in 
revision, to satisfy itself that the decree or order was 
according to law without the necessity of perusing the 
wltole record. 'I he words ” need not ” in O. 20 , K. 4 
were not meant to be read as “shall not”. 

Oung, J.) M.\UNGSa V. Ma U MA. 

1 Rang.274 : 2 Brr L. J 108 : 76 I. C. 600 : 

A. I. R. 1923 Rang. 252. 

- ^0. 20, R. 4 (1) —Provincial Small Cause 

Courts Art, S. Judgment of Small Cause Court 

—Contents of 

The judgment of a Small Cau.se Judge should con¬ 
tain a brief statement of the reasons for the decLsion, 
to satisfy the High Court that the Judge did apply his 
mind to the matters before him. \Seshagiri Aiyar, 

J ) KaNDA.SaMI CHKI I Y 7'. Kamalinca Chetty. 

59 I. c. 906: 12 L. "W. 285. 

[B’ t see 15 L. W. 642.] 

- 0 20, R, 7 — Date of decree. 

Where a person has the judgment of the Court that 
he shall have a decree, he then obtains h is decree. The 
decree, when drawn up afterwards, relates back to that 
time. I 7 C'al. 347 . Kef. ^Chatterjee and Panton, J J .') 

Ram Kanai Ty\b v. Pgnna ( handka. 

65 I. C. 650 • 34 C. L. J. 494. 

- 0. 20, R. 7 —Date of decree—Decree draivn up 

after judgment. 

The date of a decree is the date on which judgment 
is pronounced. This is so even if the decree is drawn 
up subsequently aiul the decree must be deemed to 
have come into exi.stcnce on the date when the judg¬ 
ment was pronounced. {^A'otwal, A. J. C'.) NaRAIN 
V. RaMDUI.ARE. 66 I. C. 7 : 

A. I. R. 1922 Nag. 113 (1). 

■ . 0 . 20, R. 7 — Date of decree is date of delit>ery 

of t udgment. 

A judgment written and signetl on a particular date 
but not delivered in open Court till some time later 
must be deemed to have been delivered on the day on 
■which it was pronounced in open Court. The decree 
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should bear the date on which the judgment was actu¬ 
ally pronounced in open Court and not when it was 
written and signed. For purposes of limitation for 
appeal, time should be calculated from the date on 
which the judgment was actually pronounced in Court. 
{Miller, C. J. and Mullick,J.') SaGaRMAL MaR- 
WAHI V. IvACHMISARAN MISIR. 1 p 771. 

76 I. C. 879 : A. I. R. 1923 Pat. 129! 

-0- 20, R. 10— Maintenance—Suit for value 

of grain—Form of decree. 

Where a maintenance holder brings a suit to recover 
the value of the grain which under a Karar the de¬ 
fendant was bound to pay but which he failed to pay, 

O. 20 . K. 10 does not apply and the Court is not bound 
to decree in the fiist instance payment in grain and in 
the alternative its money value. {Prideaux, A. J. C.) 
liHONAjEE 7' MT. SaRASWATI. 

A. I. R. 1924 Nag. 176 

-0. 20, R. 11 and S. 48— Order for payment by 

instalments upon compromise - Limitation — Extension. 

The parties agreed that the decretal amount should 
be paid by instalments and it appeared that the Court 
accepted the compromise and consequently passed an 
order striking off the execution proceedings. Held, 
the Court, when accepting the request of the parties, 
intended that the decretal amount should be payable 
by in.stalments ; and the order w hich was passed was in 
essence and substance one made under S. 210 of the 
C. r. ('ode, which extended the period of limitation. 
iShadi Lai, C. J. and Fforde, J.') BaNARSI DaS v. 
Ramzan Raj BIHI. 73 I.C. 671: A.I.R. 1923 lah. 381: 

[On Appeal from]. 72 I. C, 477. 

■ -—0. 20, R. 11— Compromise fled in execution — 

Payment postponed—Time for executing decree not 
e.xtended. 

In execution of a decree the patties filed a compro¬ 
mise whereby the decretal amount was to be paid by 
half yearly instalments and on default of 4 instalments 
the decree-holder was to be at liberty to execute the 
decree for the full amount. The Executing Court 
thereupon passed the following order : ” In accordance 
with the compromise the proceedings be filed as un¬ 
satisfied as the decree-holder says that he will now act 
on the new contract.” Held, that by the filing of this 
compromise the time for execution of the decree was 
not in any way extended. Before any order could be 
passed under S. 210 (now O. 20 , R, 11 ) the application 
on w hich such an order is made must be within time. 
26 P. R. 1894 , FoM. {Broadway, J.^ BaNaRSI DaS 
V. Ramzan. 72 I. C. 477 : A. I. R. 1924 Lah. 342. 
[See on appeal 73 I, C. 671 : A. I. R. 1923 Lah. 477.] 
-0 20, R. 11— Jnstalment decree — Grounds. 

The fact that the estate of the defendants has been 
brought under the management of the Court of Wards 
is not a reason for allow ing instalments. (^Martineau 
and Moti Sagar, J J.) WaLID DaD KhAN v, MaNI 
Ram. 5 Lah. L. J. 571 : 78 I. C. 800 : 

A.I.R. 1923 Lah. 256. 

-0. 20, R. 12~Triil Court's decree afprmed by 

High Court and also by P. C .— Trial Court directing 
award of mesne profits from date of its decree up to re¬ 
covery of possession—Possession d. livered within three 
years of Privy C.mncil dec*ee—Award of tnesne profits 
fr>^'m trial Court's decree to recirvery of possession does 
not eontravetie R. 12 . 

Where a trial Court’s decree directing the award of 
mesne profits from the date of its decree up to recovery 
of possession was affirmed by the High Court in appeal 
and also by the Privy Council, and the date of recovery 
of possession was within 3 years of the decree of the 
Privy Council : Held, that the ‘decree ’ in O. 20 , R. 12 
being the Privy Council decree, the order awarding 
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mesne profits from the trial Court’s decree up to the re- 
•covery of possession was not on contravention of K 12 . 
(Viscount Findlay.^ BaUNATH Goneka v» 
Nanda Kumar Singh. 28 c. W. N. : 

84 I. C. 267 : 22 L. W. 85 : 

A. I. R. 1925 P. C. 113 (P. C.). 

__ 0 . 20, R* 12 and S. 47— Order that defoid- 

ants are liable to account as legal representatives of 
.deceased judgment-debtor—Amount due not determined 
—Order is not appealable. 

O. 20 , R. 12 enables the Court to direct an enquiry 
to be made as to the rents and mesne profits to 
which the pialutiff may be entitled. Such an enquiry 
is made in the course of a proceeding in continuation 
of the original suit, and under rule 12 , clause ( 2 ), a 
final decree is to be prepaied in respect of the mesne 
{profits which may be awarded in accordance with the 
result of such an enquiry. From such a final decree 
an appeal is maintainable. But where the order of 
the Court below merely directs that the defendants 

are liable to render accounts as the legal representa¬ 
tives of the deceased judgment debtor and the amount 
ior which they are liable has not been determined the 
question w’hich has been actually determined by the 
Court below is merely a question relating to the sub¬ 
stitution of the names of the defendants in the place 
of the deceased and their liability to render the 
accounts directed by the decree as his legal representa¬ 
tives. It is not a question relating to the execution, 
•satisfaction or d scharge of a decree. S. 47 therefore 
has no application. It is at best an interlocutory 
order and no appeal is rr aintainable but the defendants 
^can raise the plea of their non-liability in the appeal 
from the final decree. Lindsay and Kanhaiya Laf 
JJ.) RUDRA PRATAB rc SaRDAK MaHESH. 

23 A. L. J. 458 : L. R. 6 All. 359 : 87 I. C. 322 : 

47 All. 543 : A. I. R. 1925 All. 588. 

.... __0. 20, R. 12— Decree for possession — Plaintiff 

is entitled also to mesne profits. 

Where possession is decreed to a plaintiff, he is en¬ 
titled to a farther decree for mesne profits from the 
•date of the suit up to the date of taking possession. 
(Banerji and Tudbalf JJ.) MuHAMMAD JUNAID v. 
AULIA BIBI. 42 All. 497 t 61 I. C. 947 : 

18 A. L. J. 613. 

-0. 20, R. 12— Mesne profits — Application for 

ascertaining — A^ature of. 

Under O. 20 , R. 12 an application for the determina¬ 
tion of mesne profits is an application in the suit. 
(Suhrawardy and Duval. JJ.') JaNAKINATH SINGHA 
Rovz/. NIRODE BaRAN ROY. 90 I. C. 811. 

-0. 20, R. 12— Amount of mesne profits exceed- 

ing Court's jurisdiction—Plaint should be /eturned. 

If the plaintiff makes an application in the suit for 
mesne profits in excess of the pecuniary jurisdiction of 
the Court, the proper procedure for the Judge is to 
Tetum the plaint to the plaintiff for presentation to the 
proper Court for decision. 43 C. 650 , Foil. (IValmsley 
and B. B. Chose. J /.) JOGNESWAR ChaTTERJEE v. 
5URENDRA N.\TH. 38 C. L. J. 142 : 76 I. C. 343 : 

A. I. R. 1924 Cal. 167. 

- —0. 20, Rr. 12 and 18— Not exhaustive as to 

cases of preliminary decree. 

The cases mentioned in O. 20 of the C. P. Code are 
not exhaustive of the orders which may form the basis 
of final decrees. (Mookerjee and Rankin. J J,') RaJa 

Peare Mohan Mookerjee v. Manohar moo¬ 
kerjee. 27 C. W. N. 989 : 38 C. L. J. 255 : 

74 I. C. 373 : A. I. R. 1924 Cal. 160. 

-0. 20, R. 12—‘ Three years ’— Calculation 

Must be made from date of appellate decree 

The period of three years for payment of mesne pro- 
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fits after suit should be calculated from the date of the 
ultimate decree on appeal, which is the only decree 
capable of execution. In no case can the plaintiff 
claim mesne profits for any period subsequent to an 
offer by the defendant to restore him possession. 
(M ooke f l ee and Panton. J J RaJA S.ASHIKANl'.A 

Kaja Sarat Chandra. 70 I. C. 6 : 34 C. X. J. 415. 

-0. 20, R. 12- -Suit for possession by heir — 

Engitiry into mesne profits from date of suit shotild be 
directed. 

Where a person claiming as heir to an estate obtains 
a decree for posse.-sion against an alienee from the 
widow of the lasc male owner, the preliminary decree 
should direct an enquiry into mesne prohis from the 
date of suit till delivery of possession. {Wilberjorce 
and Mart ineau. J J.') AIUSSAMMAT NISIB-UN-N ISSA 
r/. MT. AHMADI UN NISSA. 66 I, C. 494 (2) ; 

2 Lah. 383. 

■ ■■ -0 . 20, R. 12— Determination of mesne profits. 

An application for the determination of me.sne pro¬ 
fits is an application in the suit. {Suhrawardy and 
Duval. //.) JANAKINATH SiNGHA ROY v. NlRODE 
Karan Roy. 90 I. C. 811: A. I. R 1926 Cal. 175. 

-0. 20, R. 12— Mesne profits {future^ awarded 

by preliminary decree for possession—Application for 
ascertainment of—Maintainability — Res judicata— 
Prior execution petitions praying for same relief — 
Dismissal of. but not on merits — Effect. 

.V preliminary decree for possession of immoveable 
property awarded mesne profits subsequent to suit. On 
an application filed by plaintiff under O. 20 , R. 12 , C. P. 
Code, for ascertainment of those profits, held, that the 
same was not barred by res judicata by reason of the 
fact that the plaintiff had previously filed execution 
petitions for ascertainment of :hose profits under the 
erroneous impiession that they were to be ascertained 
in execution and that that those petitions were dis- 
mi'^sed either because of plaintiff’s laches or because 
he did not press that relief. 

After the passing of a preliminary decree the dismissal 
of an application not on the merits, but owing to say, 
non-appearance of the plaintiff or laches on his part, 
cannot result in the dismissal of the suit itself. 
(Phillips and Venkatasubba Rao. JJ-^ MaNTINA 

Ramachandr.a Raju V. Sri RaJa Mantripragoda 
BhuJaNGA Kao. 19 L. W. 69 : 79 I. C. 635 : 

33 M. L. T. 261 (K. C.) : (1924) M. W. N. 115 : 

A. I. R. 1924 Mad. 473 : 46 M. L. J. 46. 

■—0. 20, S. 12— Decrte for possession — Diity of 
appellate C urt is to Pass preliminary decree itself. 

In cases falling within O. 20 , R. \i of the C. P. 
Code, the proper course for the appellate Court to take, 
is not to remand the suit where it find*^ that a person is 
entitled to possession but to pass a preliminary decree 
so far as possession is concerned and direct an enquiry 
as to the mesne profits in cases where the lower Court 
has not dealt writh the question. Where an appellate 
Court can pass a preliminary decree it is its duty to do 
so and a remand as to matters which can be the sub¬ 
ject-matter of the preliminary decree is not warranted. 
(LC umaranvami Sastri and Devadoss. J J.') SuBBE 
GOUNDAN V. KRISHNAMACHARI. 45 Mad. 449 : 

30 M. L. T. 217 : 15 L. W. 537 ; 

(1922) M. W. N. 269 ; 68 I. C. 869 : 

A. I. R. 1922 Mad. 112 ; 42 M. L. J. 372. 
— —0. 20, R 12— Mesne profits — Ascertainment 
of—Nature of proceedings—Interest on profits. 

An application for ascertainment of mesne profits is 
not under the new C. P. Code an application in execu¬ 
tion but is a part of the suit and in continuation there¬ 
of. The right to apply for mesne profits will arise 
either when the delivery of possession is actually given 
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'•>r three ye.irs. expire from theclhte of ilie preliminary 
det ree. An appl icati.)n to asceitain mesne profits 
\vo\ilcl be u>n tTnevl bv Art. i8i of the I.im. Act. 

( /‘Or.lo /'rosod. A. C. J. ond Kniwant Sahay, /.) 
li.\R\KHfAN MISSIRIK r-. JaGDEO MlSSIRE. 

4 P. tl : 1924 P. H. 0. C. 265 . 6 Pat. L- T. 626 : 
84 l" C. 272 3 P. I. R. 32 : A. I. R. 1924 Pat. 781. 
_0 20. R. 12 —profits Cxreedins pecuni¬ 
ary /uriuiii/io'i—Court can - rant d c< ree for. 

The proper Court in which one has to institute pro 
ceedings for the ascertainment of mesne profits is the 
(Trnrt passing the <lecree even though the claim 
exceeds its ordinary pecuniary juris<liction. \Das 
and //) SUHAJ PRASA D PAN DA Y 7'. SOM R A 

MaH ION 68 I. C. 903 : 2 Pat- L. T. 648. 

_^_0 20. R. 12- -Ipplication for assessment of 

mesne profits -Dismissal for default operates res 

judicata. . . . *i_ 

Where in a suit for partition and possession together 

with a « laitn for mesne pr<*fits, the claim for partition 
and posse>slon is effectively disposed of, and an appli¬ 
cation for the deteimination of mesne profits is dismiss¬ 
ed for default, no fresh application for the assessment 
of the mesne profits can be entertained. \ Atkinson 
andIMs./J) KAPII.MAN MISSER V. KOKILMAN 

MISSFR 62 I. C 747 : 1921 P. H. C. C. 25. 

_0. 20. R. \2—A/esne frofits^Aniount exceed- 

inf: jurisdiction—Court has piatcr to pass decree for. 

lender K. i 2 . a Court which can pass a decree for 
possession can also make inquiry into the mesne profits 
pendente life and pass a decree therefor though the 
sum actually found due exceeds the pecuniary juris¬ 
diction of the Court. ( /)as and Adami, /y.) DINA* 
NATH SaHAI MAVA^'■ATI KOKR. 6 Pat- L. J. 54 ; 

60 I. C. 346 : 2 P. L. T. 143 : 1921 P. H. C C. 69. 
_0. 20, R. 12 —f uture mesne profits — Court- 


f cc * 

Fees are payable on the difference between the 
amount paid on the mesne profits claimed in the plaint 
and the amount ascertained to be due subsequent to 
the filing of the suit. J ) DaWOOD <\ I<AH- 

ML ^ 10 L. B. R. 276 : 62 I. C. 175 : 

13 Bvr. L. T. 165. 

_0. 20, R. 12 (1) (c^—A^ature of application 

f^fider—Limitation Act. Art. iSt—Applieahility. 

An application for mesne profits to be ascertained 
under the inquiry under O. 20 . ^K. 12 (i ) (<') '»« 
not an application made under the Code of Civil Pro¬ 
cedure nor an application in execution. It is an appli¬ 
cation to the C:ourt to proceed from the stage or 
preliminary decree to a final decree and Art. i8i of 
the I. imitation Act does not apply. (Pratt and 
Marten. //.) 'I'HANA ZaEAJI v. DHANA JaWHRJI. 

77 I. C. 497 ; A. I. R. 1923 Bom. 268. 

_0. 20, R. 12 (1) (c)— Mesne profits--Liabt- 

lily for period oetiueen date of judgment-debtor's relin- 
(fuishment of possession with private notice to decree- 
holder and date of formal delivery through C mrt. 

Where after the passing of a decree for mesne profits 
against them, the judgment debtor relinquished pos¬ 
session with private notice to the decree-holder but 
the decree-holder claimed mesne profits up to the date 
of formal delivery of possession through Court under 
O. 20 , R. 12 O), heldy that as the decree-holder did 
not refuse the notice unless it is given through Court, 
he cannot claim mesne profits in respect of the period 
subsequent to the relinquishment. Mesne profits include 
profits which the judgment-debtor “ might with 
ordinary diligence have received ” but mesne profits 
are in the nature of damages which the Court may 
mould according to the justice of the cause. (Rich¬ 
ardson and Huda, //.) ShaMBHU NaTH KHETTRI 
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7 '. Satish Chandra. 66 I. c. 49 : 25 c. w n. 369. 
-—0. 20. R. 13— Administration suit in Ran¬ 
goon High Court—Change in form of preliminary 
decree 70os recommended — Practice—Rangoon High 
Court. 

It is advisable that the form of prelim nary decree- 
in administration suits in the Rangoon High Court 
should be revised by the High Court, so that there 
can in future be no question as to a conflict of autho¬ 
rity between the High Court administration suit and a 
District Court which had an administrator of the same 
estate. (Sir John lidge.') Ma CHIT Su v. NATIONAL 
Bank OF India. l'-R -6 P. c. 186 : 

(1925) M w. N. 847 : A. I. B. 1925 P. C. 261 (P.C.). 

-—0. 20, R. \^~ Pre-emption — Decree., form of 

Date of payment to be fixtd. 

The proper form of a decree for pre-emption is laid 
down in O. 20 , K. M and the date by which the 
purchase money should be paid must be specified. 

It is not a compliance with this direction of the law 
I to say that the money is to be paid within 60 days of 
the date on which the decree becomes final, (Lindsay 
and Ranhaiya Lai. J J.) JaGaT NaRAIN LaL v. 
Sheikh H.-\waldak. L. R. 6 A. 597 : 

90 I. C 287 (1). 

-0. 20, R. 14— Construction— Time fer deposit 

ting decree amount—Last day a holiday—-Deposit on 
next day. 

Where the last day allowed to the plff. for deposit¬ 
ing the price in a pre-emption suit expired on a holiday 
the plff. complies with the decree by depositing the 
amount on the next Court day. <11 A. 47 overruled, 

3 A. 850 ; 18 C. 631 , Foil. (Piggotty Lindsay and 
Sulaiman. J/.) MaHOMED JaN v. SHTAM LAL. 

22 A. L. J. 110 : 46 A 328 : I. R. 6 A. 88 : 

78 I. C. 1014: A. I. R. 1924 All 218 (F. B.) 

-0- 20, R. 14 — Court can extend time for 

payment. 

A Court has discretion to extend the time for pay- 
I ment of ore-emplion money in Court. Where the date 
fixed for payment happened to come in vacation, the 
money was allowed to be deposited on the day the 
Court opened. 13 A. 189 and 10 A. L J. 421 , Ref. 
(Rafique and Lindsay. //.) GiRDHARI SiNGH v. 
ItHUPAL Singh. 46 A. 456 : 

74 I. C. 746 : A. I. R. 1923 All. 616. 

0. 20, R. 14— Vendee not entitled to Posses¬ 
sion — Ru!^ does not apply. 

Where the vendee is not entitled to prevent posses¬ 
sion the provisions of O. 20 , R. 14 , C. P. Code, are 
not applicable (Lindsay and Daniels. J J.') RaGHU- 
biR Singh v. Jodha Sinc'.h. 45 A. 482 : 

73 I. C. 646 : 21 A. L. J. 417 ; L. R. 4 A. 223 : 

A. I. R 1923 All. 607. 

— 0. 20. R. 14— Pre-emptien — Satisfaction of 
decree — Limitation. 

If the decree-holder in a pre emption suit fails to 
deposit the decretal amount on the last day fixed, it 
being Sunday, he does not comply with the decree as 
the payment on the next Monday is beyond time. 
Then automatically under O. 20 , R. 14 (h) his suit for 
pre-emption stands dismissed- 41 All. 47* followed. 

(Ryves. J.) Fateh Mahomed Chaddhuri v. M. 
SiTA CHAUDHRAIN. A. I. R. 1922 All. 278. 

0. 20, B. 14— Pre-emption — Ownership begins 
■when Pre-emption money is paid in Court and not before, 
A pre-emptor acquires a right in the land pre-empted 
only when he has paid the money in accordance with 
the decree recognising his right. (Mariineau and 
Moti Sagar. //.) NaDIR ALI SHAH v. WaLI. 

6 Lah. 486: 85 I. C. 182 : A. I. E. 1926 Lah. 202. 
-0. 20, B. 14— Pre-emption — Decree for — 
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Full amount not deposited—Suit sta*ids dismissed. 

A decree for pre-emption was passed in favour 
the plaintiff, on payment of Rs. 381-14-3 and Rs 2 
were awarded as costs. He paid Rs. 38 i-i 4 - 3 , that 
is to say, he deducted the amount of costs. In appeal 
the amount of the price was raised to Rs. 470 by 
compromise. The Court passed a decree in accord¬ 
ance with the compromise and further ordered that 
parties were to bear their own costs in both the C ourts 
below. Further, the plaintiff only deposited Rs. 86-2-0 
more which, added to the amount of Rs. 381-14-3 
already deposited, brought the total to Rs. 468-0-3. 
Therefore there was a deficiency of Rs. 2 - 2 - 9 . //c/c/, 
that the decree on appeal was not salficiently complied 
with and the suit should stand dismissed. 10 S. 400 
and 34 A. 593 Dist. {^Abdul Raoof., y.) ISHaK SinGH 
V. PESHWARI RaI. 69 I. C. 516 : 

A. I. R. 1924 Lah. 384. 

_0. 20, B. 14— Failure to deposit money bv 

mistake. 

When the decree-holder in a pre-emption suit fails 
by mistake to deposit the full price in Court, the 
judgment-debtor is entitled to apply for possession of 
the property by restitution if he is already dispossessed 
and the contention that the mistake was made by an 
official of the court is unsound where it cannot be said 
with certainty which of the otficials of the Court had 
made the calculation and whether it was made under 
the authority of the Court. i^Abdul Raoof, J ) 
MEHK din V. BRU LaL. a. I R. 1928 Lah. 2,0. 

. 0. 20, R. 14— Dectee silent as to standing 

crops—Plaintiff entitled to them on paying money into 
Court. 

Where a decree was passed for possession but there 
was no mention as to crops in the decree, held, that 
the defendant could have removed the crops before 
the pre emption money was paid into Court. After it 
was paid he had no right to them. As soon as the 
plaintiff paid the pre-emption morey he became the 
owner of the land with its legal incident, the crops 
attached to it. {A’otval, A. J. C.) BaPU v. VithOBa. 

76 I. C. 193 : A. I. R. 1923 Nag. 327. 

-0. 20, R. 14— Pre-emption dectee—Costs not 

directed to be deposited — Effect. 

Where the decree directs pre emption on depositing 
a certain amount in Court and though costs are award¬ 
ed, the same is made in a separate order, costs need 
not be deposited along with the pre-emption amount. 
iKanhaiya 'Lat, J. C.) NILKANTH z/. MahaBIR 
Singh. . 26 0 . C. 345 : 74 I. C. obS : 

9 0. & A. L. R. 207 : A. I. R. 1924 Oudh 104. 

-0. 20, R. 14— Pre-emption decree one for pos- 

session-^Pre-emptor should pay encumbrances paid by 
vendee—Oudh Laws Act, Ch. 21. 

Where a property subject to a right of pre-emption 
is sold and after the sale the vendee pays off encum¬ 
brances on that property, this payment ought to be in¬ 
cluded in the purchase money specified in the decree 
for pre-emption. 2 I. A. 7 Ref. The pre-emption decree 
mav be moulded in accordance with the justice cf the 
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may 

case.’ 17 O. C, 379 Ref. The general principle is that 
a plaintiff suing for possession will not obtain an un¬ 
conditional decree in cases, where the party in posses¬ 
sion has satisfied an encumbrance subsisting upon the 
estate at the time he came into possession, which 
otherwise the plaintiff himself would have to meet. 
There may be cases in which a Court would hold 
that the vendee had paid off encumbrance in bad 
faith or improvidenlly, and would refuse to add this 
pa 3 nnent to the money payable under the pre-emption 
decree; or the interests of third parties may be involv¬ 
ed. The general rule does apply to pre-emption decrees 

Q. D.—VOL. 1—75 


like other decrees for possession of property. {Dalai 
and Simpson, A. J Cs.) BaLDEO SinGH DEPUTY 

Commissioner of Kheri. 16 6. L. J. 112 : 

74 I. C. 503 ; A. I. R. 1924 Ovdh 1. 

_0. 20, R. 15— Suit for taking the accounts of 

a dissolved partnership—Decree in favour of defen- 

dant. J jr J • 

A decree can be passed in favour of a defendant in 

a suit for the taking of partnership accounts under 

O. 20 , R 15 , C. P. Code, if it turns out that on taking 

accounts there is a balance due to the defendant 

instead of to the plaintiff. {Daniels and Neave, JJ.) 

RaM CHARAN Z'. liUL.401. 

22 A. L. J. 783 : L. R. 5 A. 663 : 
46 All. 858 : A. I. R. 1924 All. 8o4 (2). 

-0.20, Rr. 16 and 17— Preliminary decree 

not directing scope of Commissioners examination is 
l,fiJ—Appointment of Commissioner is for saving 
public time—Directions in Rule 17 must be followed. 

A preliminary decree without any directions as to the 
scope of the examination by Commissioner such as the 
circumstances of the case require, is bound to operate to 
the prejudice and harassment of the defendant to which 
he should not be subjected, if the account papers are 
not due from him and he has not been called upon to 
explain them. It is open to objection if it delegates 
to the Commissioner the functions which legitimately 
appertain to the Court. It is to prevent waste of pub¬ 
lic time that resort is to be had to the appointment of 
a Commissioner, but when it is found necessary to 
have recourse to the piovisions of O. 20 , R. 16 , the 
Judge should follow the directions contained in O. 20 , 
R. 17 and furnish the Commissioner with such part of 
the proceedings and such detailed instructions as 
appear necessary. {Greaves and .Mukerfi, J J.) BHA¬ 
RAT CHANDRA V. KIRAN CHANDHA RaI. 

52 Cal. 736: A. I. R 1925 Cal. 1069. 

■-0. 20, R. 16 and 0. 26, R. 11— Commissioner 

is to determine the quantum and not the factum of 
liability of an agent which is for the determination of 
the Court only. 

It is not open to any principal who has got all the 
accounts of his agent in his possession to employ the 
machinery of the Courts for examining his accounts on 
the off-chance of making his agent liable for any sum 
which on such examination may be found due 
Irom him. It is contrary to the spirit of O. 20 , R. 16 , 
C. P. Code, to authorise a Commissioner to determine 
not merely the .quantum but the factum of liability of 
an agent, a matter which falls entirely within the pro¬ 
vince of the Court. The words of that rule as also of 
Rule 11 of O. 26 clearly indicate that before an order 
can be made for appointment of a Commissioner the 
examination or adjustment of accounts or the taking 
of accounts must be considered necessary. Where the 
order for examination of the accounts is made without 
proper findings or materials, the decree is not justified. 
IQ W. R 14 , i I. A. 3 j 6 and A. O. D. No. 323 of 1875 
(Unrep.), Foil. {Greaves and Mukerfi,/J.) 
Chandra v. Kiran Chandra Rai. 

62 Cal. 766: A. I. R. 1925 Cal. 1069. 
-0. 20, R 16— Suit on accounts between 


principal and agent is within the operation of the rule. 

The rule also applies to suit on an account between 
a principal and the agent. The rule is wide enough to 
include cases where the Court instead of settling the 
account considers it necessary to stay its hand to as¬ 
certain the money due to or from any party by having 
an account taken before a Commissioner. {Fawcett, J. 
C. and Raymond, A. J. C.') HarJIMaL AND SONS 
V. Dhanpatmal DEWACHAND. 62 I.C. 537 : 

15 S. L. R 16. 
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-0. 20. R. 18 — suit—Prfltmtuary 

.i,-:rcc siK-iit <-!<: t. infcri-st--1ntci jst <au h>' aXL'ardcJ\in 
c f'yopc) . 

Wlteru in a ()arliiton >uit, a preliminary decree is 
pa-^sod for pnrlilion and for taking accounts but the 
decree is silent .i< to interest, it is competent to the 
f'ourt to award interest in a proptr case. (J/art/u find 
PiV.cceft. //.) KksaHT,\I. (JIRDH.AH I.AL JAGU- 

BH \r ElIU M \l . 49 60 m- 282 : 27 Bom. L. R. 226 : 

A. I. Pv. 1923 Bom. 406. 

— 0, 20. K. 18 and 0. 40. R. 1 —Appointment of 
receiver cont.'.■//« > tiP orde* of dischnrfte hy Court. 

.\ Receiver is .in othcor <'f the Court, and a.s long as 
the Girder app'iitning th«* rf'('fi\er rttnains unreveractl, 
and as lone as the •^nit leinain' iis pondi ns ^ his func¬ 
tions continue until he S'- dischargetl by order of the 
Court. Hence tin; nure p.i>sing of a preliminary 
decree in a partiti"n suit, declaring tin; .shares of the 
parlies in lin- est.ti--. ami directing |:artition of the 
property otijer than the agiicultural hind does not put 
an end to the appointment of tlie receiv er, and, despite 
the provisions of (h -O. R. i^', if is legal for the C<>urt 
to pass an order for od tnii'rint injunction restraining 
interference with the receiver’s po.ssession of agricul¬ 
tural land. {Shadi Ul.C. J. ond f.e Possi^noi. ./.) 
SHANKAK Has ?. r.Ah. 6 Lab. 442 ; 

7 Lab. L. J. 239 : 89 I. C- 932 ; 26 Pvnj. L. R. 564 : 

A. I. R. 1925 Lab. 445. 

- 0 . 20 , R. 18—Move ioverin:^ aZiim/turid 


and other land—-‘Decree is li'teil regarding f ormer—Xw' 
terin? intunction as to ntch is harred. 

Where a decree liad already been passetl declaring 
the shares of the parties- in the piopcrty anti directing 
the partition of the propeity other than the agricultu¬ 
ral land and taking of accounts, field : that after 
the decree the Court was functus ofneto so far as the 
agricultural land was concerned and that the Court 
was not competent to issue an ad interim injunction 
in regard to the agricultural land after the decree had 
been passed. {Marti n< an. /.) RKHAKI I,At. v. L.Ah.-v 
MOOhCHAND. 

7 L. L. J. 4 : 86 I C. 244 : A. I. R. 1925 Lab. 357 (1)- 

-- ■ ■■ 0 . 20. R. 18--.SV/;V for partition^Difference 

between old Code and neio—Interlocutory order — 
Order ascertaining sharen and their rights — .tPPeal. 

Under tlie C. P. Code of 1882 there was but one 
decree in a suit for partition, the decree passed after 
the report of the Commissioners making the actual divi¬ 
sion. The order ascertaining the several partie.s inte¬ 
rested in the property to lie divided and their several 
rights therein, though treated as a decree in practice 
and styled as such, was not a preliminary decree l)ut 
was only an interlocutory order. On an interlocutory 
application made by plaintiff in a suit for partition 
under the Code of 1882 , for appointment of a Commis¬ 
sioner and for the taking of other nece.ssary step.s in 
the suit in pursuance of the order ascertaining the 
several parties interested in the suit property and their 
several rights therein, the Court passed an order nega¬ 
tiving the plaintiff’s right to profits in his shave of the 
properties on the ground that the preliminary decree 
did not award to him such profits though he had pray¬ 
ed for them in the plaint. Held that the order was not 
appealable, being an interlocutory order and that the 
plaintiff was not therefore precluded in his appeal from 
the final and only decree in the suit from contesting 
its validity. {Oldfield and I'enkatasubbit iiuo. JJf) T. 
KA^fAS\VA.MI AIYAR V. T. SUBRAMANIA AlVAR. 

16 L.'NV. 297t 46 M. 47; 74 I C. 804. 
A. I. R. 1923 Mad. 147 ; 43 M. L. J. 406. 
0. 2l^,\'(' a^plir ibilit.y to — Sale under admi- 


ftistratit'e orde/ 


C. P. CODE (V OF 1008), 0. 21. B. 1. 

A sale of property under administrative orders is not 
governed by O. 21 , C. P. Code. (^Martineau^J.') Firm 
OF Kahna Mal Uanarsi Dass £/. Kahna Mal 
Nathu Mal. 

40 P. L B. 1922 : 69 I. C. 718: A. I. R. 1924 lab. 70. 

-0. 21 —Applicability —Sale by Receiver. 

O. 21 does not apply to sales by Receivers though 
with approval of the Couit which appointed them. 
{Kanhaiya Lai and Lindsay., JJ.') NaRAIN DaS v. 
Ram CHaNORA. 90 I. C. 116 -. L. R. 6 A. 610. 

-0. 21, R. 1 —Court closed on the day fixed 

for payment—Payment made on re opening day is valid 
—Limitation Act, S. 4- 

Wlierc .'i decree is passed conditional on payment of 
money it is open to the party to deposit the money 
after the re-opening of the Court, if the Court was 
closed on the last date on which the money could be 
deposited. A.I.K. 11)24 All. 218 fF. R.) Foil. {Piggott 
and Mukerii. J J MAHOMED HaSHIM v. RaDHA 
Kish UN. L. R. 6 A. (C.v.) 287: 87 I. C. 020: 

A. I. R. -1926 Ail, 687. 

———0 21. R. 1— Payment out of Court to the 
decrecffiolder's attaching oreditor can't satisfy the 
decree. 

The definition of the term '‘decree-holder’’ as given 
in S. 2 fj) of the Code of Civil Procedure does not 
include an attaching creditor of the decree-holder. 
The payment, therefore, to the attaching creditor of 
the decree-holder is not payment to the decree-holder 
within the meaning of R. i (^) of O. 21 . {MukCrii^ 

/.) Ram Badan Singh r-. Ram Pargash Singh, 

L. R. 5 A (Civ.) 629 : 80 I. C. 947 : 

A. I. R. 1925 All. 123 (2). 

-0. 21. R. 1 —Compromise decree—Payment 

can be made into Court—Court closed on due date — 
Payment tyn re-opening date is valid. 

The payment in satisfaction of a compromise decree 
can be made either directly to the decree-holder or 
into the Court. If the judgment-debtor chooses to pay 
the money into the Court and if on the day within 
which the payment has to be made, the Court is 
closed, the judgment-debtor can depbsit the money in 
Court at the earliest possible opportunity afterwards, 
viz., the date of the re-opening of the Court. There is 
a generally recognised principle of law, under which 
parties, who are prevented from doing a thing, not by 
any default of their own, but by the (,^ourt itself, are 
entitled to do it, at the first subsequent opportunity. 35 
Bom. 3S and 22 Mad 179 , Ref. to. {Krisknan, /.) 
Sanka'k\N Unni f Kum.makattil Ezhuvan. 

21 L. W.469 : (1925) M. VT. N. 666 : 
87 I.C. 560 A.I.R. 1925 Mad. 743 : 48 M.L.J. 696. 

-0, 21, R. 1—C\ P. Code, <>. 21 , R. 80 . 

Deposit by judgment debtor of decretal amount 
under O. 21 , K. 89 , to prevent confirmation of sale, 
though made after 30 days of sale, can be treated 
as payment under O. 2 i, K. 1 . for certification. 
{Kinkhede, A. /. C.) VlTHAL SiNGH AGAR- 
CHAND. 79 I. C. 903 : A I. R. 1925 Kag. 17. 

,-0. 21, R. \ —Deposit of decree amount-^Court 

bcund to order notice to and to intortn decree-holder. 

Where the judginont-debtor deposists the decree 
amount hi Court with the permission of the Court, it is 
the duty of tlie Court to give the notice required by 
O. 21 , K. I, cl ( 2 ) to the decree-holder. H the Judge 
orders notice it is then necessary for the judgment- 
del)tor to pay the necessary process-fee. But even if he 
did not pay, the Court was bound to inform the decree- 
holder of the payment when he auplies for execution 
of the decree. (Hallifax, ,*/. J. C.) NaR.WAN v, Gan- 
PATRAO. 67 I. C. 242 (Hag-) 

•. ■ I ■ I. — 0. 21, R. 1 (2) —Mortgage decrees-^Rttlc 


II^O 
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does not apply* 

O. 31 , R. I ( 2 ) is not applicable to niorlgage-decrees. 
(Spencer and Devadoss* J J.) Ambi v. VaLIA I'HAM’ 
BURATI. 18 L. W 686 t 

33 M- L T. 101 ( H. C.) ; ^ 1923) M W. N 763 • 

75 I. C. 566 : A. I. R. i»24 Mad. 102: 45 M. L. J. 687. 

■■0.21, R. 1 (2) — Deposit in Court—IVltcn 

takes effect. 

Juclgment-tlebtor depositing money in a Court, with¬ 
out notice of the assignment of the decree or of peti¬ 
tion put in by assignee of e.xecution, the deposit serves ! 
as discharge. i^Afiller* C. J. and A’ulwant Sahay-, 

J,) Tata Iron and Steel co., Ltd. f. Baidva 
NVfH LaIK. 2 Pat. 7d4 : 76 I. 0. 65 : 

A. I. E. 1924 Pat. 118 

-0. 21, E, 2. 

Adjustment and nncert fled adj’*stment. 
Cert.ficatiou and om.ss on to cert.fy. 

Consent decree. 

Effect of certificate. 

Enqu.ry. 

Form of certificate. 

Fravd. 

Lim tation. 

Mortgage decree. 

Payment. 

Eefvnd of money. 

Right to apply. 

TJneert f ed payment. 

Adjustment and Uncert fied Adjustment. 

- 0. 21, R. 2 — Uii'crtified adiustment-^ Exe¬ 
cutory oral contract—Executing Court cannot recog- 
nise. 

An adjustment of a decree on the basis of an oral 
agreement set up by the judgment-debtor but denied 
by the decree-holder and not yet performed by either j 
party could not be set up so as to bar execution of the ] 
decree. The remedy of the judgment-debtor was*by a 
suit for specific performance of the alleged oral agree¬ 
ment. An inchoate contract cannot be pleaded in bar 
of execution under O. 21 , R. 2 and the ju<lgment- ] 
debtor cannot inskst on the contract being completed 
and then plead it in bar of execution. iPiggott and 
Walskyjj.') Lachmi Das r. Baba Kali Kawili 
WaLA RaMANATH. 44 A. 258 : 20 A. L. J. 63 : 
L. R. 3 A. 61: 64 I. C. 990: A. I. R. 1922 All. 13. 

■ — 0. 21, R. 2 — Ad/us/fuent* 

The executing Court is not competent to enlarge, 
extend or modify the decree even by consent of parties 
subsequent to the decree, unless i*: is in adjustment of 
the decree contemplated by O. 3 i, R. 2 . 16 VV. R. 

275 Ref. to. (^Wahnsley and Suhraioardy, 
SURADHANI DUTTA v. SITTO SHEIKH. 

27 C. W. N. 280 : 71 I. C. 378 : A. I. R. 1922 Cal. 311. 

0. 21, R. 2 — Uncertified adjustment — i'lea of 
adjustment taken in execution after expiry of limita¬ 
tion period—Executing Court cannot go into the ijues- 
tion of adjustment* 

Where the period of limitation had expired for the 
certification of an adjustment of payment before it 
was pleaded in execution of a decree, jteld* that 
the executing Court cannot go into the question of 
whether there had been an adjustment or not. {Har¬ 
rison^ J j) Mulchand V. Champa. 

A. I. R. 1925 Lah- 566. 
. . 0. 21. R. 2 —Adjustment is settling decree in¬ 
dependent of terms of decree. 

Adjustment is clearly not the same thing as satis¬ 
faction. It is some method of settling the decree 
which is not provided for in the decree itself. (W^« 7 /- 
laccy /.) T. VENKATASWAMI r/. KOTILINGAM. 


C, P. CODE (V OF 1908), 0.21, R. 9—Adjustment 
and uncert f.ed adjustment. 

22 L.W. 833 : A.I.R. 1926 Mad. 184 : 49 M. L. J. 730- 
_0. 21, R. 2 — Adjustment of decree — Composi¬ 
tion scheme heticeen judgment debtor and creditors 
generally _ Decree-hidder party to suc/i scheme—Pay¬ 

ment by judgment-debtor as per scheme^!f ad/usiment 

of decree _ Recording of full satisfaction under O* 2 1 , 

2 — Decree-holder if can resile ftom scheme. 

Where a decree-holder agrees under a mutual com¬ 
position scheme to accept payment of 3o per cent, 
of his debt in full satisfaction thereof, if paid within a 
reasonable time, and the debtor ntaUes the payment 
within a reasonable lime, there is an adjustment of 
the debt tantamount to full satisfaction of the decree ; 
and the judgment-debtor is entitled to plead that as a 
full defence to any execution application, and to have 
that full satisfaction recorded under O. 21 , R. 2 , Civil 
Procedure Code. When there has been a 
mutual composition scheme between the judg¬ 
ment-debtor and the creditors, it is not open to 
a single creditor to resile therefrom. {Wallace, 

THUTTA VENKATASWAMI V* KOTI- 
linGaM. 32 L. W. 853 : A. I. R. 1926 Mad. 184 : 

49 M. L. J. 730. 

■ 0 . 21, R. 2 —Uncertified adjustment-—Effect. 
Even where an adjustment of a decree is not certi¬ 
fied, the judgment-debtor can prove that he is discharg¬ 
ed. {spencer and Venkatasubba Rao, JJ*) KaLA- 
GARA SRIRAMA ROW BaPAYYA. 18 L. W. 453 : 
j 76 I C. 845 : A. I. R. 1924 Mad. 189. 

_0. 21, R 2— Adjustment—Arrangement pend¬ 
ing appeal that original decree should be inexecutable 
in part—Whether a bar to execution of appellate decree* 
An arrangement made pending an appeal that the 
original decree (which is the subject of appeal) should 
be inexecutable in part is one that cannot be pleaded 
in bar of execution of the appellate decree. 43 M. 
725 ; 40 M. 233 Dist. {Oldfield and Venkatasubba Rao, 
J /.) KAMANATHAN CHETTIAR Venkatachal- 
LAM CheTTIAR. 17 L. W. 635 : 

(1923) M. W. N. 297 : 32 M. L. T. (H. C.) 401 : 
72 I. C. 836 : A. I. R. 1923 Mad. 619 : 44 M.L.J. 599. 

-0. 21, R. 2— Adjustment—Transferee of 

decree holder. 

The transferee must first prove his right before he 
can be allowed to execute the decree and it is then only 
that any question of adjustment will arise. {Spencer 
and P' enkatasubba Rao, J/*) SaD.AGOPA AYYaNGAR 
V. SelLAMMAL, 16 li. W. 7 d8 : 

31 M. I. T. 463 : A. I. R. 1922 Mad. 510 (1) : 

43 M. L. J. 761. 

-0. 21, R. 2 (3 )—Uncertified adjustment — 

Attacking Court cannot recognise. 

Where .satisfaction of a decree is not certified to or 
recorded by the Court passing the decree it is not open 
to another Court attaching the decree at the instance 
of a third person to recognise the satisfaction and re¬ 
fuse to proceed with the execution. 36 M. 357 : 42 M, 
338 ; 10 L. W. 179 ; S 644 , Rel. {Ramesam, 

/.) ARUNACHALAM CHETTIAR V. PaNCHALI 
PADAYACHI. (1922) M. W. N 189 : 

16 L. W. 290 : 65 I. C. 830 : 
A. I. R. 1922 Mad. 66 . 

-'0. 21, R. 2— Adjustment—After passing of 

decree fresh decree is unnecessary zoken Parties adjust 
claim. 

It is not in the contemplation of the Civil Pxocedure 
Code that when a decree has been passed, every time 
that an adjustment is arrived at between the parties a 
fresh decree must be drawn up or the original decree 
modified, n N. L. K. ib and 17 N. L. R. 66 , Ref. 
i to. {Baker, /. C.) DULI CHA^P r. GpReVPAL, 
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C. P. CODE(V OF 1908), 0. 21, R. 2—Adjvstment 
and uncert f ed adjustment. 


C. P. CODE (V OF 1908), 0.21, R. 2—Certification 

and om ss.on to cert fy. 


20 N. L R. 122 : 83 I. C. 162 : A. I. R. 1995 Nag. 49. 

-0. 21, B. 2— A>ilustwcut — Evidence to prove 

may be oral. 

S. 92 of the Kvklence Act does not bar the oral evi¬ 
dence to prove an agreement by way of adjustment of 
a decree as the K. 2 of O 21 , C. Code, contem¬ 
plates the taking of evidence to prove the adjustment. 
{Af/itra, O. J. C. and //a/lifax. A. J. C'.) KaNGLaL | 
t-. CHUNM I.AL. 60 I. C. 316 : 16 N. L. R. 204. 

0 21, R. 2— Adntstment — A’on enae(?nc>it of 
S. 257-/4 in the nerv Code — Effect—Court need not see 
if an adiustrnent is reasonable. 

The non-enactment in the Code of Civil Procedure 
(V of 1908 ) of S. 257 *A of the Code of 1882 has given 
greater freedom to the parties in making adjustments 
in execution. A Court i- not required to see whether 
the consiceration for the adjustmerrt is rea'^onable 
under the circumstances of the case or not. If the 
adjustment is made and certified to the C.ouit, the 
provisions of the law will be fully satisfied and the 
decree will be deemed as capable of execution 
[^Ealal and IVazir //asan, A. J. Cs.) Ml. RAJK.U^fAU 
V. DWAKKA PRA.SAI). 

28 0. C. 255 : 86 I. C. 907 : 12 0. L. J. 156 : 

A. I. R. 192> Ordh 364. 

-0. 21, R. 2— Aif’ustment — At? order of 

amendment of decree can be passed under the rule The 
Word “ adi ustrnent ” signifies some hind of satisfaction 
of payment of decree. 

The provisions of O. 21 , K. 2 only contemplate satis¬ 
faction of the decree in whole or iit pnrt or adjust¬ 
ment thereof which may amount to payment of whole 
or part of the decree. In its ordinary sense, adjustment 
is a word of wide significance, but obviously in C). 21 , 
R. 2 it is used to signify some kind of satisfaction or 
payment of the decree. {.lAalal,/.C IIaJDEK MihZa 
t/. KaILASH NAKAIN Dar. 80 1.0.4.4: 

A. I. R. 192i Ordh 136. 

-0.21, B. 2— Uncertified adinstment^Power 

of Court to take cognizance. 

Where an adjustment is not certified by the ( ourt 
which passed the decree within the time allowed by 
law under O. 21 , K. 2 of the C P. Code, the Court has 
justification to take cognizance of the alleged adjust¬ 
ment. (^A'anhaiya Lai, J, C. and Simpson, A. J. C.') 
Harihar Prasad v. Babu Shankar Dayal. 

10 0. L. J. 3 j1 ; 77 I. C. 337 : 

10 0. & A. E. R. 119 : A. I. R. 1924 Ordh 208 
- 0.21 R 2— Uncert'ficd adiustment xoill not 

be recognized by executing Court. 

Where a judgment-debtor pleaded an adjustment as 
a bar to execution, ])ut it was found that the adjust¬ 
ment was not certified : Held, that such adjustment 
W'iil not be recognised by Court executing the 
decree. {^Rutledge and Heald, //.) MESSRS. 
CHETTIAR FIRM Ma TIN TIN. 

4Bvr. L. J. 179 : A. I. R. 1925 Rang. 349. 

_0. 21, R. 2— Uncertified adiustment — Ques 

tion relating to execution—Psnver to recognise — Fraud, 

The provisions of O. 2 :, R. 2 ( 3 ) are not to be ren¬ 
dered nugatory by the application of the general 
provisions of S. 47 , C. P. Code. O. 21 , R. 2 , C . P. 
Code was enacted to prevent the Courts being 
flooded W'ith false defences to applications for 
execution setting up a payment or adjustment in 
pa;t or in whole, which would be made merely to 
gain time. The decree-holder is bound to certify 
an adjustment, and the judgment-debtor is also given 
a right to apply to the court to certify an adiustment. 
If the adjustment be not certified, it is entirely the 
fault of the judgment-debtor, and he does not deserve 


the consideration of the Court if he fails to take the 
very ordinary precaution of seeing that payment or ad¬ 
justment made by him is certified to »^he Court. There 
is no reason why this should not apply also in the case 
of an alleged fraud. {Robinson, C.J, and Maegregor, 

J.) V. K. P. I.. Chetty Firm v. G. Lon pow. 

1 Bcr. L. J. 226 : 11 L. B. R. 363 ; 

A. I. R. 1923 Rang. 103. 

■ 0. 21, R. 2 (3)— Adi ustrnent—Private satis- 

faction. 

The embargo under that rule is limited to a “Court 
executing the decree”. There would be no prohibition 
in ca'ie where a Court, which was not executing the 
decree was dealing with the matter. {Dtickivorth, J.') 

Ma Ma CiYi V. Ma Nyo I'O. 

1 Brr. L. J. 171 : A. I. R. 1923 Rang. 44 (1). 

Cert ficat'on and omiasion to certify. 

-0. 21, R. 2 —Omission to certify. 

1 he provisions of O. 2 i, K. 2 of the C. P, Code, 
190 S, are not confined to money decrees “Any” decree 
is provided for. decree may provide for the pay¬ 
ment of money or for any kind of relief other than the 
payment of money. But if either money is paid or the 
decree is otherwise adjusted, then the payment or 
adjustment must be certified. The principle of the 
rule is that the Court executing the decree shall not 
be troubled with any disputes between parties with 
regard to any payment or adjustment unless the same 
ha.' been duly recorded and certified. If there is a case 
of fraud, then the party defrauded will have his right 
of actiott. {A/aeleod, C- J, and Shah, y.) GhaRRY v, 
GowRYA. 46 Bom. 226 : 23 Bom. L. R 981 : 

64 I. C 490 : A. I. R. 1922 Bom. 380 (2). 

-0. 21, R. Certification—Mere statement in 

execution application is not. 

A mere statement in an execution application that 
payments towards the decree have been made out of 
Court cannot be treated as an application for certifi¬ 
cation. {tValms/ey,/.) DwaRIKA NaTH PaUL z*. 
BEPIN RlSHl. 64 I. C. 32 : A. I. R. 1922 Cal. 200. 
— -0. 21, R. 2— Certification—Part payment,. 

A decree-holder may certify part payments towards 
a njoney decree in an application for execution. 
iChatteriee and Suhraxvardy, JJf) MaDAN MOHAN 
BaNIKYA ?•. HaRU LAL K.4NDU. 26 C. W. N. 534 : 

64 I. C. 72 : 3j C. L. J. 566. 

-0. 21, R. 2— Certification—Payment to be 

recognised should either be certified or recorded. 

Under O. 21 , R. 2 in order to enable the Court to 
recognise payments in executing the decree the pay¬ 
ment need not be both certified and recorded. Pay¬ 
ment should either be certified or recorded. {Wallace, 
/.) PiTCHAKKUTTlYA PiLLAI v. DORAISWAMI 
MOOPANAR. (1924) M.W.N. 815: 82 I. C. 688 : 

A. I. R. 1925 Mad. 230 (2) : 47 M. L. J. 498. 
-0. 21, R. 2—Omission to certify — Effect. 

Failure by decree-holder to certify within a particu¬ 
lar time where no time is fixed, cannot be treated a 
negligence or a breach of agreement and gives the 
iuclgment-debtor no cause of action against the former. 
{K'otxval and Prideau.x, A. J. Cs.) MnSUI BUSSAN 
V. PaDAMRaJ. 6 N. L. J. 217 : 72 I. C. 461 : 

A. I. B. 1923 Nag. 219. 

-0. 21, B. 2— Certification — Admission by 

deiree hclder — F.xecution of decree—Penver of Court. 

Where a decree is admitted by the decree-holder to 
be satisfied it ceases to exist as a decree capable of 
execution. The very foundation of the powers of a 
Court to execute a decree, namely, the existence of a 
decree capable of execution having disappeared, the 
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and om.ss on to cert fy. 

Court’s powers in execution also cease and the con¬ 
firmation of the sale, which is a proceeding in execu¬ 
tion, should not be ordered. 35 liom. 516 ; 10 All. ■^32 
Ref, (^Kotwal, A. J. C.) Ni'lKANTH v. YeSHWANT. 
18 N. L. R. 134 : 66 I. C. 331 : A I. R. 1922 Nag. 248. 
-0. 21, R. 2~Omissioti to certify — Defect. 

Decree-holder’s omission merely to certify satisfac¬ 
tion of the decree does not amount to fraud. (JVazir 
Hasati, A. /. c.) SURJI NARAIN MISRA z/. ULAND 

Singh. 27 0 . C. 277 : 78 I. C. 776 : 

A. I. R. 192> 0’’dh 223. 

-0. 21, R. 2 (1) — Certification—IVhether Joint \ 

decree-holder can certify aJiuUment of payment as re¬ 
gards his own claim and other joini-dect ee^holdrs. 

It is not open to one of two joint holdeis of a 
decree to bind other decree-holders. Hut at the 
same time a joint decjec hoicler may certify satisfac¬ 
tion in respect of his own interest therein. 26 A. 313 
and A.I.R. 1923 All. 494 Rel. ( Das and Adami, JJ.^ 
Sadho Saran V. Mt. Subhadra. 

89 I. C. 195 : A. I. R. 1926 Pat. 22- 

-0. 21. R. 2— Certification—Application for — 

Dismissal apeeal. 

An order dismissing an application for certifying 
payments out of Court is of the nature of a decree and ' 
as such is appealable. (^Jwala Prasad and Bnchnill. 

jj.) Jadunandan Singh v. Sheonandan 
PRASAD. 1922 P. H. C. C, 200 : 3 P. E. T. 487 : 

1 P. 644 : 68 I. C. 64) : A. I. R. 1922 Pat. 276. 
-0. 21. R. 2— Omission to certify — Procedure. 

There is no time prescribed for a decree-holder to 
certify any adjustment out of Court. It is his duty to 
state in his execution petition under O. 21 , R. 11 {e) 

any such adjustment or payment. The judgment-debtor 
might also under O. 21 , R. 2 ( 2 ) inform the Court of 
it. Unless it \s brought to the notice of the Court 
within the prescribed time it cannot be recognised by 
the executing Court and the decree-holder can execute 
the decree as if no payment out of Court has been 
made {,Jwala Prasad and Adami, //') RaDHA 
Kant Dal z/. Parbati Kuer. 6 P. L. j. 337 : 

63 I. C. 535 : 2 Pat. L. T. 76i. 

■ -0. 21, R. 2— Certification—Failure to certify 
satisfaction of decree—Execution a7id realisation of 
decree—Remedy of judgment-debtor. 

Under O 21 , R. 2 , where a decree has been satisfied 
the decree-holder shall certify the payment to the 
Court whose duty it is to execute the decree and the 
Court shall record the same accordingly. {^Mating 
Kin, /.) MAUNG MYO V. MauNG KHa. 

1 Bur. L. J. 207 : 11 L. B. R. 429 : 70 I. C. 11.5 : 

A. 1. R. 1923 Rang. 88- 

Consent Decree. 

■ —0. 21, R. 2 —Consent decree—Payment to 

third party under terms of—If within mischief of 
section. 

The w'ords of O. 21 , R. 2 are very general and there 
is nothing in them to limit the payment to the decree- 
holder only. Where a compromise decree directed the 
payment of money to a third party and the payment 
was not certified to Court the same cannot be relied 
upon in execution. {^Ryi-es and Gokul Prasad, J J.') 
Mahadeo Prasad v. Hamidan. 43 A. 304 : 

21 A. L. J 97 : L. R. 4 A. 117 : 71 I. C. 437 • 

A. I. R. 1923 All. 271 (1). 

’■ ' -- 0. 21, R. ^ —Application to record satisfaction 

—Dismissal—If res judicata —Joint decree-holders — 
Right of one to record satisfaction. 

The dismissal of an application by a judgment 
debtor to have satisfaction recorded does not operate 


C. P. CODE (V OF 1908), 0 21, R. 2—Form of Certi¬ 
ficate* 

as res judicata and bar an application by the decree- 
holder for the same purpose. One of several 
decree-holders can enter satisfaction in regard to his 
own share of the decree but cannot bind the other 
decree-liolders. i,Das and Adami, JJ.^ SaDHO 
Saran Pandez'. Mt. Subhadra. 

89 I. C. 195. 

Effect of Cerff^cate. 

-0. 21, R. 2~^Ejfcct of certificate—Payment 

made within three years of last staritfig point of limi¬ 
tation but certified after Z expired takes 

effect from the date when it was made. 

Where a payment has been made within three years 
of the la‘^t starting point of limitation for an execu¬ 
tion application, but is certified under O. 21 , R. 2 after 
the expiry of the 3 years, the certification makes the 
payment entitled to recognition as a payment made on 
the date on which it was actually made and not as a 
payment on the date it was certified. (Case-law dis¬ 
cussed ) {.Roys anti BanerJi. JJ.') AMAR SINGH v. 
MT. Ram Dei. 23 A.I J. 836 : L.R. 6 A. (Civ.) 4C9 : 

89 I. C. 415 : A. I. R. 1925 All. 802. 

Enquiry. 

- 0. 21, R.2— Enquiry—Certification by decree- 

holder. 

A payment out of Court can be certified by the 
decree-holder at anytime. Where the decree-holder 
certifies a payment and the judgment debtor 
denies such payment, the Court should take evidence 
on the point and then come to a conclusion one way 
or the other. (A/aclerd, C.J. and Heaton, J.') PaNDU- 
rang Balkrishna V. Jagya HHAU. 

45 Pom 91 : ,*9 I. C. 399 : 22 Bom L, R. 1120. 

-0. 21, R. 2— Enquiry—Executing Court is 

not bound to record satisfaction of decree when decree- 
holder executed deed stating his cancellation of decree 
in return for certain sum received and ivhen, actually, 
no money was Paid but judgment-debtor merely under¬ 
took orally to Pay decree-holder's certain debts and 
failed. 

A document was executed by the decree-holder by 
which be stated that he had cancelled the decree in 
consideration of a certain sum received from the 
judgment-debtor. It was found that the judgment- 
debtor paid no money but had orally undertaken to 
discharge certain debts of the decree holder and had 
failed in his undertaking : 

Held, that the agreement was rightly refused to be 
recorded as an adjustment of satisfaction and that the 
decree ought to be executed. {Jackson, J.^ GaNGA* 
DHARA MUDALIARz/. EKAMBARA MUDALIAR. 

20 L. W. 849 : A. I. R. 1925 Mad. 206. 

Form of Cert ficate. 

-0. 21, R, 2— Form of certificate — Statement 

of payment in execution petition—Sufficiency of— 
Limita tion. 

A statement in an execution application of money 
having been paid by the judgment debtor is not such a 
certificate of payment as is contemplated by O. 21, 
R. 2 , C. P. Code, and has not the effect of saving limi¬ 
tation for execution. O. 21 , R. 2 , C. P. Code, clearly 
contemplates a formal proceeding consisting of two 
steps, first an application by the decree-holder inform¬ 
ing the Court of the payment ; and secondly, a formal 
order of the Court recording the payment. This pro¬ 
ceeding must be separate from and prior to the execu¬ 
tion proceeding in which it is desired that the payment 
should be recognised. Though no period of limitation 
has been prescribed for an application by the decree- 
holder to certify, the int^tion of the law appears to 
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c. F. CODE (V OF 1908). 0. 21, R. 2—Form of certi¬ 
ficate. 

be tliat the pavii^ent should be ceitifie<l within a rea' 
sonable time of its being made. It is primarily the 
tlecree-h.oldor’s duty to certify. If he fails to do so, 
O. Cl, K. 2 ( 2 ) allows the judgment-debtor to inform 
the Court of the pavment within 90 days. {Danic/Ss 
and AWn-v. //.) BKIJ NaTH PaNNA LaL. 

82 A L. J. '81 : L E. 5 A. 348 : 46 A. 635 : 

83 I. C. 737 : A. I. E. 1924 All. 706. 

_0. 21, R. 2— Forvt of certificate of paynrciit hy 

iiccrec‘holdef—A>t. iSi of Lim. Act docs not apfdy. 

In order to certify payment it i'* enough that the 
decree-holder mentions the fact of such payment in 
the application for execution of the decree in respect 
of the balance. It is not incumbent upon the decree- 
holder to certify payment by making an application 
for the purpose, and therefore -Art. i 8 i does not apply. 
Hut the certification cannot be postponed indefinitely, 
for it must be made within three years before execu 
tion is applied for to save the decree from limitation 
under S. 20 , Indian limitation Act, or on the ground 
of waiver. A.T.R. 1922 Cal. 30 T^iss t 4.5 Horn. 91 Appr. 
{^Suhrawardy and CftfainZy J J JaCIM 

VUSUFALI ChOI’DHCKI. a. T, R, 1925 Cal. 1012. 
-0. 21. R. 2 {l')—Form of certificate. 

O. 21 . K. 2 (i). C. P. Code, deals with a case where 
the decree-holder seeks to certify a payment made to 
him out of Court by the judgment-debtor. The appli¬ 
cation need not he distinct from an application for 
execution of decree. (AfooPeriee and Pantou^JJ.) 

Balf.y Mahammad SaHT?'. ai.Ianmai. 

35 C. L. J. 71 : 26 C. W. N. f29 : 68 I. C. 780 ; 

A. I. R- 1922 Cal. 30. 

-0. 21, B. 2—Form of rertificate—Payment 

out of Court. 

An application for execution certifying payments 
already made amounts to certifying under O. 21 , R. 2 , 
which a Court is bound to take notice of. ^ There is 
no particular form under O. 21 . R, 2 , in which a 
decree-holder must certify payment nor is there any 
rule as to the t*me within which or the manner in 
which it should be done. (A/oti SaF<^r, y.) FaTTP 
fA NaNAK CHaND. a. I. R. 1924 Lah. 676. 

- 0. 21, B. 2~Form of certificate—AppHeation 

to record adfustmcfit"^!f to he ik.ritten or stsned. 

An application to record adjustment need not be 
written nor signed bv the decree-holders, (^f/al/ifax, 
A. J. C.) MT. PERAPAI r. CHAWaNI PPASAP. 

A. I. B. 1924 Nag. 185. 

Fraud. 

-0. 21, B. 2 C2) - Fraud—Fai/ure to certity— 

Remedy open to J ud.^ment dehtor — Limitatum. 

Where fraud is alleged on t)ie part of the decree 
holder, although there are isolated cxpre.s.sions which 
may lend support tc) the view that S. 47 may be 
invoked in cases of this description, still when the case 
is analysed it svould appear that it cannot be lai<l down 
as a general rule that, although the periotl of limita¬ 
tion within which an application by the judgment- 
debtor under clause ( 2 ) of K. 2 of O.^ 21 is to be 
presented to the Court has expired, it is still open 
to him to secure an investigation of the very same 
matter and to secure an extension of time by invoking 
the terms of S. 47 . 30 C. L. J. 248 Dist. 16 C. . N. 
923 , Foil. 40 B. 333 and 5 P. I.. J. 70 Cons. kC-C, 
Chose and Patffon, J/.') MUKUNDALAL v BaNSI- 
DHAR. 60 C. 468 : A. I. B 1923 Cal- 342. 

-0. 21, B 2 -Fraud—Question relating to 

execution to discharge or satisfaction of decree — Ad¬ 
just meitt of decree not certified — Fraud—If can he in¬ 
quired into. 


j C. P. CODE (V OF 1908), 0. 21. R. 2—Limitation. 

' Where a decree has been satisfied out of Court but 
it has not been certified as required by O. 21 , R. 2 , 
owing to fraud on the part of the decree-holder, the 
matter falls under S 47 and the question of payment 
and satisfaction can be enquired into in execution 
proceedings. (lVaz>r I/asan, J. C.') SURAJ NaraIN 

MisRA V. ULA^^ Singh. 10 W. N. 2 I 8 : 

78 I. C. 776 : 10 0. & A, L. R. 376 : 
27 0. C. 227 : A. I. B. 1925 Oudh 226. 

- 0. 21, B. 2 — Fraud—Rule embodies a special 

rule of law which cannot be overridden by the gtuerai 
law as to estoppel — Ilccrce-holdePs fraud causing noft- 
certification of payment of decree—Payment cannot be. 
recog*iiscd by e.vecnting Court. 

It is not open to an executing Court to recognise a 
payment or adjustment of a decree unless it has been 
certified in the manner allowed by law even though the 
want of certification may be due to the fraudulent 
conduct on the part of the decree-holder. 13 S.L R. 71 
.A.I.R. 1922 Bom. 380 , 36 Mad. 357 and 16 C.W.N. 923 
Foil, 34 Horn. 575 and 40 Bom. 333 Dlsni.iA’ennedy^ J. 
C. and Raymond. A.J.C.') MOTOOMAL v. TEOOMAL. 
18 S. L. R. 61 : 79 I. C, 89 : A. I. B. 1925 Sind 140. 
0. 21, B. 2 — Fraud—Payment not certified— 
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Judgment-debtor committing fraud. 

Even where a judgment-debtor has been guilty of 
fraud, the executing Court will refuse to recognize the 
payment or adjustment, if it is not certified as required 
by K. 2. {Kincaid./. C. and Kennedy. A /. C.) 
SOJHRO V. CHaNGOMAI.. 63 I. C. 238 : 

15 S. L. R. 77. 

L'm'tat’on. 

-0. 21, R. 2 (3)“ Limitation. 

There is no limitation for certifying payment under 
O. 21, R. 2 (3) of the C. P. Code. {Maclcod. C. J. 
and Keaton. J.) PaNDURANG v . JaGYA. 

22 Bom. L. B. 1120 : 69 I. C. 399 : 45 Bom. 91. 

_ 0 , 21, R. 2 — Limitation—Satisfaction of 

decree _ Record of satisfaction—Application by decree- 

holder. 

Art. 174 applies only to a case under O. 21, R. 2 (2), 
namely, where judgment-debtor seeks to inform the 
Court of a payment alleged to have been made by him 
out of Court to decree-holder. In such case, the period 
is 90 days, but this period docs not govern an appli¬ 
cation by decree-holder himself. {Mcokcriee and 
yy.) Baley Mahammad Sahaic'. AUan- 

26 C. W. N. 629 : 35 C. 1. J. 71: 

68 I. C. 780 : A. I. B. 1922 Cal. 86. 

;-0. 21, E. 2— Limitation. 

The part-payments and the certification must, how¬ 
ever, take place before the application for execution is 
barred by limitation. Although the decree holder may 
either apply to certify payments before the execution 
or may do so in his application for execution, the 
prc»visions of S. 20 of the 1 imitation Act are in no way 
affected. (A". R. Chatterice and Sukrenvardy. JJ.) 

Madan Mohan Banikya s'. Haku Lal Kundu. 

26 C. W. N. 634 : 64 I. C. 72 : 85 C. L. J. 666. 
_0. 21, B. 2—Limitation—Applii'o/ion for cer¬ 
tification—Execution of decree Ihirred. 

Although no time is provided within which an appli¬ 
cation for certification of payments towards a decree 
must be made, such an application cannot be n'ade 
after the period of limitation for execution has expired 
and the decree has become time-barred, A time- 
barred decree cannot be revived by a subsequent 
application under O. 2i. R. 2, C. P. Code, for certifica¬ 
tion of intermediate payments which would bring the 
case within limitation. {Daniels. J* C.') MT. JaM- 

wANTi V. mt. Mohan Dei. 10 o. & A, L. B. 78 : 
31 0. 1. J. 379 : 79 I. C. 799 : A. I. R. 1984 Ondh 899 
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—0. 21i R. 2— Limitniion — Dtcyee-holdir c<rfi' 
fying Pay^mnt—IVkcther ti f/i'/' ifi extCution — Previ- 
ous application after three years from date of decree is 
no bar to a sttbsequent application after certification. 

Where the decree-holder applied for execution in 
1919 and no subsequent steps were taken till 21 st 
October, 1922 , and the decree became time-barred, and 
in December, 1922 , the petitioner applied for cerlifxing 
payments made before 3 years, and it was contended 
that an application to certify payment is not a step in 
execution and it does not lie after a decree is time- 
barred. held, relying on authority 20 Cal. L. J. 131 
and 46 C. 22 , that an application made by decree- 
holder to certify payments made within 3 years from 
the dates of such payments (Limitation Act, S. iSi) 
will afford the decree-holder a fresh starting point for 
limitation within the meaning of Art. 182 ( 5 ), Lim, 
Act. {Godfrey, /.) MaUNG Law SaN MaUNG 
PO THEIN. 2 Rang. 393 : A. I. R. 1925 Rang. 26. 

Mortgage Decree. 

-0. 21, R. 2 and 0. 34, Rr. 2 and 3— Mortgage 

decree _ Private adinstment notified by titdgmcnt debtor 

_ Recognition by Court. 

O. 21 , K. 2 , C. P. Code, applies even to a final decree 
in a mortgage suit and such a decree, like any other, 
is capable of adjustment. Where the judgment-debtor 
has informed the Court that the decree has been ad¬ 
justed, the Court must under O. 21 , R. 2 ( 2 ) issue a 
notice to the decree-holder to show cause why the ad¬ 
justment should not be recorded as certified. {Batten, 
/. C. and Hallifax, A. J. C.') LaCHMAN SinGH tv. 
MarDAN Singh. 68 I. C. 443 ; A. I. R. 1923 Nag. 20. 

Payment. 

--0. 21, R. 2— Payment—Satisfaction in pari — 

Execution as regards rest. 

Though a decree for sale is passed it is open to the 
mortgagor to satisfy the decree in whole or in part and 
in the latter case the executing Court after ascertaining 
if there has been satisfaction can direct execution only 
as to the balance. {Piggott and Walsh, //.) Sahu 
Parshottam Saran V. Brahma Nand. 

21 A. L. J. 818 : L. R. 4 A, 674 r 

A. I. E. 1924 All. 297. 

■ 0. 21, R. 2— Payment—Payment to joint 
decree-holder. 

Payment to one of several joint decree-holders will 
not be even a partial satisfaction of the decree unless 
the payee was an agent of the others for receiving the 
whole amount on their behalf or unless the distinct 
share of each of the joint decree-holders was ascertain¬ 
ed and known. {Wallace, /.) PlTCHAKKUTl'IVA 
PILLAIZ'. DORAISWAMI MOOPANAR. 

(1924) M. W. N. 815 ; 821. C. 588 : 
A. I. E. 1925 Mad. 230 (2) : 47 M. 1. J. 498. 

-0. E. 2— Payment—Notice of deposit in 

Court muft be served on decree-holder. 

A notice in writing of the payment of the amount 
due under a decree by the judgment-debtor in Court 
must be served on the decree-boider like the summons. 
{Kinkkedc, A J. C.) BaliraM GhaSIRaM. 

81 I. C. 1001: A. I. R. 1925 Nag. 52. 

— --0, 21» R. 2— Payment—Executing Court — 

Power to certify payment. 

There Is nothing in the rule which prohibits an exe¬ 
cuting Court from treating an admission of payments in 
a decree-holder’s application for execution as an appli¬ 
cation to certify payments. {Fawcett, J. C., Crump 
and Kemp, A. J, Cs.) BaNNUMAL v NEWANDMAL. 

88 I. C. 360 (2) : 16 8 . L. R. 207 (F.B.). 

BeD'nd of money. 

— ■'■ • i ,- ' 0. 21, R. 2— Refund of money—Decree satis- 


1 0. P. CODE (V OF 1008). 0 21 H. 2—Uncertified 
‘ Payment. 

fied by one of the judgment-debtors —Payment by an¬ 
other judgment-debtor into Court—jheney drazon otit 

by decree-holder—fiability to refund. 

Where one of tlie judgment oebtors paid the decie- 
tal amount to the plainti;; decree-holder and had the 
payment certified under the pro\ isions of O. 21 , K. 2 , 
C. P. Code, and subsequently another jiulgment-deb»or 
not knowing that the decree-holder s claim had been 
satisfied, paid the money into Court and it was taken 
out bv the decree-holder and having subsequently dis¬ 
covered that the decree had previously been satisfied 
by one of his co-dcbtors, made an application to the 
executing Court for a refund of the money, the 
lower C'ourts decided that as the matter had been 
disposed of, the executing Court had no jurisdiction. 
Held, that the e.vecuting Court had jurisdiction to 
entertain the application noiwitlistanding the fact that 
the decree had in fact been oxecutetl before. 24 Ail. 
291 . F.oll. {Dawson Miller, C. ./. and Jwala Prasad, 
/.) GOPAL RAI £/. RamphanJan Rai. 

1 Pat. 336 : 3 Pat. L. T. 754 ! 

4 U. P. L. R. (Pat.) 17 : 65 I. C. 307 : 

1922 P. H. C. C 53 : A. I. R. 1922 Pat. 166. 

Right to apply. 

-0. 21. Rr 2 and 53 {&)—Right to apply-- 

Attachment of decree without netice to Judgment-debtor 
— Decree satisfied — Effect. 

Where a decree is attached without notice to the 
judgment-debtor bound by it and the latter pays the 
decree amount to the decree-holder, he is entitled to 
have satisfaction entered up under R. 2 of O. 2 t anil 
it is not open to the person who attached the decree 
to question the entering up of satisfaction of the 
decree. {Seshagiri Atyar,J.') NaGU RFDDIAK 
VEERAPPA MUDAl.lAR. 61 I. C. 815 : 13 L. W. 34. 
- 0. 21, R. 2— Right to apply — Scope. 

Dismissal of an application by the judgment-debtor 
under R. 2 ( 2 ) does not bar the decree-holder’s certify¬ 
ing the payment under K. 2 (i). {Das and Adami, 

//.) Sadho Saran Pandey r . Mt. Subhadra. 

A. I. R. 192-3 Pat. 822. 

-0. 21, R. 2 (1 )—Right to apply — /oint decree- 

holder can certify adjustment of payment as regards 
his own claim hut cannot as regards other Joint decree- 
holders. 

It is not open to one of two joint holders of a decree 
to certify .satisfaction of the whole decree so as to 
bind the other decree-holder. But at the same time, a 
joint decrhe-holder may certify satisfaction in respedt 
of his ow'n interest therein. 26 All 318 and A. I. R. 
1923 All. 494 , Rel. {Das and Adami, JJ.^ SaDHO 
Sar.an Pandey Mt. Subhadra. 

A. I. R. 1925 Pat. 822. 

Uncertif ed Payment. 

——0. 21, R. 2— Uncertified payment—Executing 
Court cannot recognise. 

The Court executing a decree is barred in limine 
from considering any allegation that a payment not 
certified has been made. 40 Bom. 333 Overruled. 
A. I. R. 1923 Bom. 253 affirmed. {Macleod, C. J., Shah 
and Crump, JJ.') MEHBUNNISSA BEGUM 2^ MEHED- 
UNISSA Begum. 49 Bom. 548 : 27 Pom. L.R. 403 : 

A. I. R. 1925 Bom. 809 (F B.) 

-0. 21, Rr. 2 and 16— Uncertified payment — 

Rights of assignee of deeret — Re^-i.-gnition of assign¬ 
ment—Payment by judgment-debtor not certifiu to 
Court—Recognition of. 

Whether attachment proceedings are already com¬ 
menced at the instance of the decree-holder or not, the 
assignee or transferee of the decree cannot continue 


1199 


1200 


QUINQUENNIAL DIGEST, 1921—1925 


C. P. CODE (V OF 1908). 0. 21 R. 2—Uncert f *ed 

Payment. 

any proceeding*i previously commenced, nor can he in¬ 
stitute any fresh proceedings for the execution of the 
decree unless he makes an applicauon under C). 21 . 

K. 16 to the Court which passed the decree. That 
application will be heard by the ('ourl not as a < ourt 
executing the decree, but as a Court which passed the 
tleci ee. and until an order is made by the Court whicli 
passed the decree that execution may proceed at the 
instance of the transferee, it is not open to the trans 
feree to ex-ecute the decree, nor is there any C< 5 urt 
which is executing the decree. T'he provisions of O. 21 , 

R. 2 ( 3 ) would not be applicable as that only enacts 
that a payment or adjustment, which has not been cer¬ 
tified or recorded as aforesaid should not be 1 e-ognised 
by any Court executing the decree. When an applica¬ 
tion is made to the Court which passed the decree by 
a tran'sferee or assignee of the decree from the original 
decree holder under O. 21 , K. 16 . the application is 
made to the Court as a Court which passed the decree, 
and not as a Court which is executing the decree ; and 
it is open to the judgment-delrtor to plead that the 
claim has already been sati<ified even though 
the formalities prescribed by O. 2 r. R. 2 ( 1 ) and ( 2 ) 
have not been followed. 35 M. 659 ; .^o M. 296 . Ref. 
{MacUod. C. J. nud Crump. J.^ RaGHUNATH 
GaNOARAM- 47 Bom. 643: 25 Bom. L. R. 474 : 

75 I. C 893 : A. I. R. 1923 Bom. 404. 

-0. 21, R. 2 —Uucertificd payment—Not to he 

recognised by executing Court—Remedy of 7udgmeut 
debtor. 

Where a payment by the judgment-debtor is not cer¬ 
tified under C). 21 . R. 2 , C P. Code, the Court execut¬ 
ing the decree could take no cognizance of that pay¬ 
ment, but if the creflitor by taking out a darkhast re¬ 
covered the amount again, that would not bar the 
judgment-debtor from seeking to recover the amount 
which he ha<l paid to his creditor without its being 
certified. {Afaeieod. C- J' and Crump. J ) GaNESH 
MaHADEV V. YeSHWANT. 25 Pom I. R. 247 : 

A. I. R. 1923 Bom. 2-53 (1). 

■ 0. 21, R. 2— Uncertified pay/nenf — Execution 

against surety of iudgment-dchtor. 

A surety for the judgment debtor is bound so long 
as the judgment-debtor is bound. The judgment- 
debtor is bound so long as any payments wiiich he may 
have made are not certified to the Court and conse¬ 
quently, the surety cannot set up such payments in 
bar of execution against him. {Woodroffe and Chose. 

yy.) Onkarmai. agarwala v. nritya Gopal 
CHAKI. 67 I. C. 885 : A. I. R. 1923 Cal. 313 (1). 

- 0. 21, R. 2 and S. 47— Uncertified p.iymrnt — 

A suit is maintainable for restraining the decree- 
holder from executing the decree when payment is 
made but not certified. 

Although O. 21 , R. 2 of the Civil Procedure Code 
specifically enacts that an uncertified adjustment can¬ 
not be recognised as an adjustment of the decree by 
any Court executing the decree, it is implied that it 
may be recognised as such by Court trying the matter 
as a regular suit, and that a suit for a declaration that 
the decree had been satisfied is maintainable notwith¬ 
standing that its object is to restrain the decree-holder 
from executing the decree. A suit for a decla¬ 
ration that a decree had been satisfied and 
should not consequently be satisfied against the 
judgment-debtor is competent, and S. 47 of the 
Code of Civil Procedure does not operate as a 
bar to such a suit. {Afoti Sagar, y.) BiSHEN 
SINGH V. MaHINDAR SiNGH. 79 I. C. 125 ; 

A. I. E. 1926 Lab, 64. 
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0. 21, R. 3— Death of one of the appellants 
not brought to the notice of Court—Application not madt 
to bring his legal representatives on record — Effect. 

One of the appellants died during the pendency of 
the appeal. The fact was not brouglit to the notice 
of the Court nor an application made to bring his legal 
representatives on record prior to hearing of the appeal. 

The appeal was heard as if the appellant was alive 
and a decree passed. Held, that the decree was void. 
{Ratique and Eiggott, yy.) (BaBU) JeNAK SlNGH 
V. (Babu) Ambika Prasad, 

A. I. R. 1923 All. 414 (1). 

-0. 21, R. 3— yurisdiction to sell — None except 

as Provided by R» 3- 

■\\ here a Court has no jurisdiction over immoveable 
property, it cannot validly sell it in execution of a de¬ 
cree except in the one case provided by O. 21 , R. 3 , C. 

P. Code. Where a Court sells immoveable property 
enti'^ely outside its jurisdiction, the sale is a nullity. 

( iSfukeriee and Chotzner. yy.) KuNJA MOHAN CHAK- 
KAVARTHY V. MaNINDRA CHANDRA ROY CHOW- 
DHURY. 27 C. w. N. 542 : 77 I. C. 2.3: 

A. I. R. 1923 Cal. 619. 
-0. 21. R. 6— Certificate issued by Court Pass¬ 
ing decree — A^oficc of execution can be issued only by 
Court of transfer. 

Where under R. 6 a certificate is issued by the 
Court passing the decree, transferring it to another 
district for execution, notice to execute the decree can 
only be issued by the latter Court. {Chatterfee and 

Ncwbould. yy.) Hazari Lal v. Baidyanath 
Saha. 63 I. C. 116 : 26 C. W. N. 292. 

__0 21. Rr. 6 and 11 and S. 39— Transfer of 

execution— Fresh application to Court of transfer is not 
necessary. 

Where a tlecree has been transferred to another 
Court for execution, there is nothing in the law which 
compels tiie dcrree-holder to make a second applica¬ 
tion for execution in the Court to which the decree has 
been transferred, if an application has already been 
made to the Court which parsed the decree. Where it 
is not known whether the application in the first Court 
was only for transfer or whether it was for execution, 
the fact that notice was issued under O. 21 , R. 22 
shows that it must have been in form and substance, 
one for execution. {^AfulUch and Foster, yy.) DUTT 
V Taraprasanna Roy Chaudhuri. 2 Pat. 909; 

5 Pat. L. T. n : 1923 P. H. C. C. 280 : 74 I. C. 758 : 

A.I.E. 1924 Pat. 120. 

-0. 21, R. 6 (b)— Certificate wrong — Court to 

which decree is transferred should construe the decree 
itself and proceed — It need not get the certificate 
amended by the Court transferring the decree. 

Under R. 6 (^) where no satisfaction of the decree 
has been obtained the certificate is to state that “satis¬ 
faction of the decree has not been obtained by execu¬ 
tion within the jurisdiction of the Court by which it 
was passed. But the Court has not to state the amount 
due under the decree or the relief to which the decree- 
holder is entitled. The decree will be the guide in 
these matters for the executing Court which is entitled 
to construe the decree for itself. If the Court trans¬ 
ferring the decree puts a wi-ong construction on the 
decree in the certificate, the judgment-debtor need not 
be directed to approach that Court forgetting it amend¬ 
ed. Any such order passed by the executing Court is 
ultra vires and an interference in revision is justified. 
{ywa/a Prasad and Kulwant Sahay% //.) GaJADHAR 
PRASAD V . Firm Manulal Jagarnath. 

4 Pat, 440 ; A. I. B. 1925 Pat. 807. 
-0. 21. Rr. 10. 11 and S. Z^Decree transfer¬ 
red for execution—ExecuPion applieatian neeeesarTE 
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After a decree is transferred to another Court for 
execution, the decree holder must apply regularly under 
O. 21 , Rr. lo and i i in order to set the law of execu¬ 
tion in motion. i^Kinkhcde. A. J. C.) SULTAN ALI 
V. BaLaJI. a. I. R. 1924 Nag. 413. 

-0. 21, R. 11— Omiss/ofi to state date of dis¬ 
posal of prior application is not a 7nateyial defect^ but 
omission to state existence of cross-decree is. 

Material defects would vitiate an application for 
execution. Where there had been two prior appli¬ 
cations for execution, but the dale of disposal of the 
first application for execution was the one stated but iK.t 
that of the second, though the numbers of execution 
cases were stated with regard to both the previous ap¬ 
plications ; held, that the omission of the date of the 
disposal of the second previous application for execu¬ 
tion w’as not a material defect. The omission to men¬ 
tion the existence of cross-decrees however may be a 
material defect. i^Chatteriee and Panton. J J.') PRO- 

SANNA Kumar Chakravarti v. JotindraNaih 
BOSE. 71 I. C. 10.4 : A. I. R. 1924 Cal. 398 

—-0. 21, R. 11— Execution ought to be stayed 

where to do so is not detrimental to decree hildePs inte¬ 
rest — C.P. Code. O. 21 , R. 40 — C. P. Code. S. 151 . 

In cases of applications for execution, whether 
against the defendant or the sureties, the primary 
consideration must be the interest of the decree-holder 
and where his interests are likely to be jeopardised bj 
the granting of any application for time. Courts have 
no option but to execute the decree. But where with¬ 
out any detriment lo the interests of the decree-holder 
the granting of time to the judgment-debtor or the 
sureties to pay would not only enable the decree amount 
to be paid but would prevent serious loss or ruin, I think 
the Court ought to have power to stay execution 
against the pei-son for such time as it thinks reasonable 
unless there is something in the Code which prohibits 
such power. A surety may be perfectly solvent and 
may be able to pay the amount if a few days’ time is 
given to raise the money and he may, if a merchant, 
be ruined by a sudden issue of process for arrest and 
there is no justice in refusing this request. Of course 
if the law is otherwise he cannot be helped. But there 
is nothing in the Code which prohibits such a course. 
{JCumaras^oami Sastri. /.) PERURI SOORYAPRAKA- 
SAM V, P. I. MuNISWAMI CHETTI. 20 L. W 175 t 
84 I. C. 134 : 48 M. 494 : A. I. R. 1925 Mad. 42. 

——-0. 21, R. 11 (2) (e)— Decree-holder is bound 

to state the adjustment made after the decree. 

Under R. 11 ( 2 ) («?) the decree-holders are bound to 
state whether any and what adjustment of the matter 
in controversy has been made between the parties sub¬ 
sequently to the decree. {^Kifikhede. A. J. C.') Ra- 
GHUBAR Prasad v. SaTTU. 89 I. C. 1009 : 

A. I. R. 1926 Nag. 164. 
-0. 21, R. 11— Particulars not given — Applica¬ 
tion filed oK last day of limitation — E,rrors rectified 
later—if in time. 

An execution application filed on the last day of 
limitation which was flagrantly defective with regard to 
the particulars required to be given under O. 21 , R. 11 , 
and which w’ere not rectified till much later, is barred 
by time. (^Adami and ICulwant Sahay. JJf) BHU- 
PENDRA Narain Mandel V. jameswar Mandel. 

90 I, C. 761. 

- — O. 21, R. 11— Pleader authorised to appear in 
suit is also deemed as authorised to appear in execution 
Proceedings — C- P. Code. O. 3 , R. 4 , 

Proceedings in execution are proceedings in conti¬ 
nuation of the suit and a fresh authority is not requir¬ 
ed for a pleader to appear, act and plead on behalf of 
the decree-holder in the execution proceedings if he 
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was so authorised by a vakalat>tamah in the suit itself. 
iC) C W. N. 73 b and A. I. K. 1925 Patna 3 C 9 , Foil. 
\Adafni and Kulivant Sahay. J J GOBIND PRASAD 
V. HridaV THaKUR. 1925 P. H. C. C. 234 : 

A. I. R. 1925 Pat. 692. 

_0.21. Rr. 11 and Vt—Concurrcnt execution 

may be alhnved by Court--Amendment. 

O. 2 t, R. 11 of the C. P. Code is no bar to the 
maintenance of concurrent execution. It is open to 
the Court to allow the amendment of the application 
for execution already filed by the addition of other 
prope ties to the !Ist of the properties sought to be at¬ 
tached and O. 21 , K. 17 does not bar any such amend¬ 
ment. 27 C. L. J. 398 , Ref.; 17 Cal. (^ 31 . List. {Mul- 
li k and K uhoant Sahay. J J K.AM SUMRAN PRA¬ 
SAD Z'. Baburam Bahadur. 4 Pat. L. T. 99 : 

2 Pat. 328 : 71 I. C. 741 : 1923 P. H. C. C. 61 : 

A.I.R. 1923 Fat. 224. 

-0. 21, R. 11 (1) & (2) and 0. 19, R. 2 (1)— 

Execution petition—Verificaiiofi by person other than 
decree-holder—Legality of. 

An execution petition signed and verified by a per¬ 
son other than the decree-holder but who is acquaint¬ 
ed well with the facts of the case is valid. It is not 
necessary that the verification should be made in open 
Court or after obtaining the permission of the Court 
thereupon. {Alezvbonld ana Chose. J J KHARARIA 

MUazilla Ze.mindari Syndicate, Ltd. r. Omed 
Sheikh. 28 c. W. N. 687 : 80 I. C 313 (1) : 

A. I. R. 1924 Cal- 811. 

-0. 21. R. 11 (2) (j) \v)~Mode of relief-^ 

Rateable distribution —“ Otherwise as the nature of 
I the relief granted may require "—Meaning of. 

Under O. 21 , R. ii an application for execution 
must specify the mode in which the assistance of the 
Court is required. Under R. 3 ^ rateable distribution 
is not one of the modes specified. The expression 
“ othenvise as the nature of the relief granted may 
require ” applies to the nature of the relief granted 
by the decree. i^Baker. J. C.') Ali MaHOMED z/. 
Mahomed Noor. 87 I. c. 1025 : 

A. I. R. 1925 Nag. 382. 

_0. 21, R. 11 (2)— Adjustment — Omission to 

metition in execution application—Effect of. 

The deliberate omission to mention in an execution 
application an adjustment which is subsisting though 
it could be avoided in law, is a circumstance 
which vitiates the application. {Hallifax. A. J. C.) 

MT. Perabaiz/. Bhagwani Prashad. 

A.I.R. 1924 Nag. 185. 

-0. 21, R. 11 (.2)— Decree-holder s disappear- 

ance—Nothing knoavn as to death—Pleader can apply. 

Where a decree-holder disappears but his death 
cannot be legally presumed, his pleader can, under 
R. II ( 2 ) file an application for execution and deposit 
any money that may have been ordered to be paid by 
the decree holder though no person can legally be 
substituted for the decree-holder until his death can 
legally be presumed. {^Bucknill and Ross. JJ.^ 
GOBIND Prasad v. Jugdip Sahay. 4 Pat. 378 : 

1925 P. H. C. C. : 3 Pat. L. R. 48 : 
86 I. C. 358 : 6 P. L. T. 547 : A. 1. R. 1925 Pat. 369. 

- — 0. 21, R. 11 (2)— Joint decree-holders — Veri¬ 

fication of execution application—Mode of. 

Where there are a number of decree-holders, some 
of whom are not acquainted with the facts of the case, 
all the law requires is that the application should be 
verified by some person proved to the satisfaction of 
the Court to be acquainted with the facts of the case. 
It would be straining the language of the rule too far 
to say that where there are more applicants than one, 
the vertificaition.should be signed even by those who 
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Are not Acq»J.>int' .1 with the facts ot the or that . - 

where one 01 nioie act^uaiun <1 with the facts of the I hotdft 
ease verify, their verification i^^ not sufficient. 1 

C. J. and A'St ibaw ./.) BHAOU AT PKASAD 
r . nWAKK A Pk ND SINGH. 2 Pat. 809 t 

4 Pat. L. T. 513 : 1 Pat L. R. 453 : 

1923 P. H. C. C. 229 : 74 I. C. 174 . 

A. I. R. 1924 Pat. 23 

_0. 21. R. 11 rails of livelihood should 

he hept iiitart if the dreyrlal amount ran l>e otherioise 


C. P. CODE (V OF 1908), 0. 21. R. 16. 


0. 21, R. 15 —Adiustmeut of rights of decree- 
-Discretion—Joint decree—Discharge cannot 
one of the decree-holders. 

6 . 2 f, R. of the C. P. Code allows a wide dU- 


catisfied. 

It i? clearly the intention of the law that debtors 
should be compelled to pay their just debts but it is 


cretion to the Court, which has authority to make such 
adjustments of the rights of the decree-holders inter se 
as it may think equitable and proper. A decree for 
costs passed in a partition suit in favour of several 
plaintiffs can only be executed by all the decree- 
holders jointly or by some only of the decree-holders 
subject to the provisions of O, 21 . R. i5»^ I^- Code. 
It is not competent to one of .several joint decree- 
holders to grant full discharge of the decree out of 


should be compelled to pay their just debts nut n is noiciers 10 gram iu.. v 

not reasonable to compel them to do so by means Court or to certify to the Court complete satisfaction 


which will deprive them of their livelihood, if there 
is available an alternative method, wliich will be rea¬ 
sonably fair to the creditor. {l/cald.Jf) THGMAS 
A. CHAPPl.F, C'. E.\. MaM.S‘\ brothers. 

3 Bur. L. J. 97 : 82 I. C. 827 : A. I. R. 1925 Rang. 33. 
-0. 21, R. 11 f2) —tVon romplinnec. 

Non-compliance with imm-aterial provisions of 
O. 2 I . R. 11 (^ 2 ) will not vitiate an execution applica¬ 
tion. yA'ennedy, J. C. ani Hayniond. A.J (\) SUHf- 
GRAM r . TOWFR GUI.. 15 S. L. R. 156 : 65 I.C. 14 : 

A. I. R 1922 S nd 29. 
-0. 21. Rr. 11 (2) (g) and 17. S. \b\—Execu¬ 
tion of decree—/nterest svrotigly stated in application 
_ Application for amendnicnt. 

Order 21 , Rule 17 . merely requires the (. ourt, to 
which an application for execution is made, to ascer¬ 
tain that the application complies in form with the 
provisions of Rules 11 to It does not impose upon 
the Court the duty to see that the amount entered in 
the application as due l)y way of interest under R. ii 
( 2 ) is COlTifC t . (Das and Adami. // ) CHOW- 
OHURI 7'. SrimaI I MANMOHINI. IP. 149: 

A.I.R, 1922 Pat. 409. 

-0. 21. Rr. 13. n—Extcution application— 

.Ittaihnient of imnias’enhle properties prayed for List 
of properties not filed—List filed at a Hme sohen decree 
hat red—Order dismissing petition—If amounts to a 
refusal of jurisdiction—Interfcreitee in revision. 

An application tr* execute a decice, tiated 7 *b 
March, 1910 , was filed on 28 tli February, 10 - 2 . ^tnd 
the relief asked for was the attachment of immove¬ 
able properties. The description of the properties as 
required by O. 2 !, K. 13 , was not given in the petition, 
but was promised to be furnished later. The list was 
filed only on 5 th April, 1922 , more than twelve years 
after the date of the deciee. The executing Court 
dismissed the application as time—barred. Held, the 
Court had an option under O. 21 , R. I7 either to reject 
the application as originally presented or to allow the 
defect to be remedied within a time to be fixed by it. 
Declining to pass such a remedial order did not 
amount to a refusal of jurisdiction ; and as no order 
had been passed under O. 21 , R. 17 (O allowing the 
defect to be remedied within a time fixed by the 
Court, the execution application could date only from 
the time when it fully conformed to O. 21 . R. *3 and 
that being the sth .\pril, 1922 . the decree was barred. 
{Jackson. J.) SaNKARAN NaIR V. AMBU. 

(1925) M. W. N. 917 : 49 M. L. J. 699. 
0. 21, R. \b--Joint decree—Execution by one 


decree-holder—Reservation of rights of others—Pur 
chase by decree holder — Effect. 

One of several mortgage decree-holders executed 
his portion of the decree reserving the rights of the 
others and purchased the property himself Held. 
it enured to the ber efit of all of them. {Sulaiman. 

/.) KHIIB CHAND V. TODAR MaL. 

A. I. E. 1924 All. 813. 


of the deciee without the concurrence of all the 
decree-holdei^. {Piggott and Walsh. JJ.') UmRAO 

Reg MUKHTaK Beg 46 A. 401 : 

L R 4 A. 616 21 A. L J. 308 : 74 I. C, 687 : 

A. I. R. 1923 All. 494. 
-0. 21. Rr. 1-5 and IQ—Order under — No 

appeal. 

No appeal is provided against an order under O. 21 , 

R. 15 or R. 16 , C. P. Code. 23 Rom. 620 . Ref. to. 
{Spencer and Odgers. JJ-^ RUDARAjII FIaNUMANTA 

Kao V. Alt.amneni Krishnamma. 

32 M. L. T. 118 (2): 70 1. C. 829 : 

A.I.R. 1924 Had. 618, 
_ 0. 21. R 15 — Partition decree — Joint decree 

—Share aicarded to defendant. 

Similarity between the rights of each of the parties 
does not make partition decree a joint decree in 
favour of co-sharers. {Oldfield and Venkatasubba Roo. 

11 \ Wasudev MirrHA Shastri ?■. vithal Shas- 
TRl. 16 L. W. 292 : (1922) H. W. N. 518 : 

70 I. C. 296 : 31 M. L T. 311 ; A.1.R.1922 Had 466 : 

43 H, Ii. F. 379* 

_0. 21, R. 15_ Court need not determine who 

are the other decree-holders before making order under 
yp, —Order safeguarding interests ot heirs of deeea*- 
ed decreeoficiS to h^i^s not ^ 

Before making an order under O. 21 , R, 15 it is not 
necessary for the Court to enquire as to who the other 
decree-hoUlers are for whose benefit the execution is 
to proceed. Where the Court directs the execution to 
proceed under O. 21 , R. 15 ^Bd safeguards the interests 
of the other decree-holders, whoever they might be, 
the question whether the execution could proceed 
without notice to the heirs of the deceased decree- 
holders does not arise. {Adami and Kuhvant Sahay. 

jjJi M. Nazirul Hasan v. Abdul Wahab 
KHAN. 1925 P. H. C. C. 228 : 891. C. 811 ? 

A.I.R. 1925 Pat. 691. 

-0. 21, Rr. 16 and TfiL—Defeetive application. 

Application though defective saves lim’tation. 
{Coutts and Das. JJ.) OOBARDHAN DaS V. SaTISH- 
CHANDRA. 1 609 : 69 I. C. 668 : 

4 Pat. t. T. 263 : A. I. E- 1922 Pat. 597. 

- 0 . 21, B. 1 ^—Execution of decree granted — 

Judgment-debtor cannot aftenuards say decree is not 

executable. , « . j 

So long as an order allowing execution of the decree 

at the instance of the tran*iferee of the decree stands, 
the judgment-debtor cannot be heard to say that 
the decree is not executable. The proper time for the 
judgment-debtor to raise the objection is when the 
notice is sent to him under O. 21 , R. 16 , to show cause 
w’hy the execution should not be granted. \Mukerii 
and Roys. JJ.) RaMCHARAN SaHU SaLEKRAM 
SAHU. L. R. 6 A*. (Civ.) 295 : 87 I.C. 486 : 

A. I. E. 1926 All. 6 ^. 
0. 21, B. 16 —Assigftment of decree—Appfica- 


tioft for recognition— Judgment-debtor—^F^lHre- to 
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object — Effect. 

The failure of a juclgnieni-debtor to object when an 
application is put in for the recognition of an assign¬ 
ment of the decree bars him from raising such objec¬ 
tion at a later stage. {^Mitkeriec and Dalah J/’) 
DWARKA Das Muhammad ashfaguulah. 

22 A. L. J. 928 : 80 I. C. 722 : 

L. R. 5 A. 744 : 47 A. 86 : A. 1. R. 1923 All. 117. 
-0. 21» R. 16— Assigfifnen/ of decree — Trans¬ 
fer by assignment or operatiem of laiif'—Meaning oj. 

The words “ transfer by assignment in writing or by 
operation of law” in O. 21 . R. i 6 mean a transfer of 
all the transferor’s .nterest in the decree. Unless the 
whole interest is exhausted there is not a transfer within 
the meaning of the rule. {,Ryves and Stuart., //.) 

Mazhar Hussain *■. mt. amtul Bibi. 

L. R. 3 A 297 .• 66 I. C. 679 ; A. I. R. 1922 All. 101. 

-0.21, R. 16— Applicability—Transferee of 

property but not of decree cannot aPPly under this rule. 

No one can execute a decree e.vcept the decree- 
holder or a person to whom the decree has been trans¬ 
ferred by assignment in writing or operation of law. 

A transferee of the property forming the subject of a 
suit who has not obtained a transfer of the decree 
cannot execute it. 17 I. C. 512 . Foil. {Stuart, J.) 

SHiB Charan Das v Ram Chander. 

66 I. C. 878 : A. I. R. 1922 All. 98. 

--0. 21, R. 16 —Purchaser of property cca’crcd 

by decree — Assignment not reeogni:.ed by Court —Locus 
standi to inte7'vene in execution proceedings. 

A decree-holder assigned some of the propertie.s 
covered by the decree to a stranger and then applied 
to execute his decree without impleading his assignee. 
Against the order in execution the assignee appealed. ! 
Held, he had no locus standi to appeal, as he had 
not got his assignment recognised by Court under 
O. 21 , R. 16 , C, P. Code. (Macleod, C. J. and Shah, 
J.) VlTHAL LAXMAN NaIK 7', MaHADEV RaGHU- 
NATH. 26 Bom. L. R. 333: A. I. R. 1924 Bom. 426. 

--0. 21, Rr. 16 and 2 —Transfer of decree — 

Proof of uncertified payment. 

When an application is made to the Court under 
O. 21 , R. i 6 , C. P. Code, it must be made to the Court 
which passed the deci*ee and not to the Court execut¬ 
ing the decree, so that proof can be given of any^ un¬ 
certified payments. The judgment-debtor is entitled 
in resisting the application to plead that the debt was 
satisfied. {Macleod, C. J. and Shah, y.) OaNPaVA 
NaRNAPPA V. KRISHNAPPA ANNAYA. 

26 Bom. I.. R. 491 ; 80 I. C. 423 : 

A. I. R. 1924 Bom. 394 

- 0 , 21. R. l6--Revivor — Notice issued under 

fim. Act, Art. 183 . 

The issue of a notice under O, 21 R. ib, C. P. Code, 
does not operate as a revivor under Art 183 of the Lim. 
Act. {Neiobould and Ghose, J KHAJEH SaLAEUD- 

DiN 7 /. Afzal Begum. 39 C. L J. 590: 

28 C. W. N. 963 : A. I. R. 1925 Cal. 23. 
—0. 21, E. 16— Contest by iudgmoit-dchtor, 
There is no need for the judgment-debtor, even if 
notice was served on him, to appear and contest the 
application made by the assignee of the decree as to 
his right to execute the decree until an application for 
execution is made. {Newbould and B. B. Ghosh, JJ.^ 

KhaJeh Salaluddin V. afzal Begum. 

28 C. W. K. 963: 39 C. L. J. 690 : 
84 I. C. 68 : A. I. R. 1925 Cal, 23. 
——0. 21, R. 16 — Assignment of decree — Trans¬ 
feree by operation of law—Assignment of lands to- 
gether with arrears of bach rentS'^^Subseguent decree 
for back rents—Right of assignee to execute. 

An-assignnient of a decreenot by operation of law. 
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to be valid, be in writing and a riamsferec under 

an oral assignment has no locus -tandi to exei.ule t e 
decree. Transferees l>y operation of law ordinarily 
would be legal representatives of the deceased decree- 
holder or the ofiicial assignee in the case of insolvent 
debtor or the purchaser of a decree at a Court sale 01 
a minor succeeding to the estate which was in the 
hands of an executor and other instances where there 
is a vesting of interest by operation of the statute, 
person to whom a party agrees to transfer a decree that 
may be passed in a suit is not a transferee within O. 21 , 
R. 16 . C. P Code. A transfer of the property during 
the pendency of the suit does not entitle the purchaser 
to apply for tiie execution of the decree, unless he has 
taken steps to have his name substituted in the suit in 
the place of his vendoi'and (3. 21 , R. 16 does iiot 
applv to such a case. An assignment of properties 
with'all its back or future rents does not enable the 
assignee to execute a decree for rent subsequently 
obtained by the landlord when tlie decree itself has not 
been assigned. {M tiheriee and IValmsley, J J 
MaTHURAPUR ZF.MINDARY Co., LTD. V, BHASARAM 

Man dal. 28 C. w. N. 626 : 39 C- L. J. 373 : 

51 Cal. 703 : 80 I. C. 881 : A. I. R. 1924 Cal. 661. 

-0. 21, R. 16 —Applicability-Award filed in 

Court. 

The provisions of O. 21 , K. 16 can apply to an aw'ard 
filed in Court, and the assignee of such an award can 
apply for execution of the san.e and the recognition of 
his rights. {Greaves,/.) GLADSTONE WYLLIE & 
Co. V. joosuB Peer Mahomed. 27 C. W. N. 666 : 

77 I. C 868 ; A. I. R. 1924 Cal. 117. 
-0. 21. R. 16— Decree-holder — Transfer to 

another—Right of execution. 

The holder of a decree for pre-emption who sub¬ 
sequently sells the property to a stranger does not by 
j such conduc* debar himself from obtaining possession, 
in execution of the decree. The only right of the 
judgment-debtor is to receive the money before hand¬ 
ing over possession. {Campbell, J.) FaQIR MaHAM- 
MAD Khan v. Pirdad Khan. 

A. I. R. 1924 Lah. 615. 
———0. 21, R. 16— Assignment of decree —Bona 
fides— Determination of — AppHcafioti for execution. 

If the assignee of a decree does not make an appli¬ 
cation for the execution of the decree it is not the 
duty of the Court suo motu to determine the question 
of assignment and make the assignee a party to the 
decree. Where, however, no formal application for 
execution had been made by the assignee in the lower 
Court but the assignee decree-holder wanted to execute 
the decree the absence of a formal application under 
O. 21 , R. 16 is a mere irregularity and does not prevent 
the Court from deciding the validity of the assignment. 
{Skadi Lai, C. /.) HaRDITTA v. NIGaHIA MAL, 

4 Lah. L. J. 259 : A I. R. 1922 Lah. 396. 

-0. 21, R. 16— Non-compliance, 

The provisions of O. 21 , R. 16 of theC. P. Code are 
of a mandatory nature and non-compliance with the 
provisions thereof renders all proceedings in execution 
void 36 Bom. 58 : 9 All. 46 , Foil. {Wilberforce and 
Abdul Qadir, //.) NOTAN DaS v. LACHMAN 
Singh. 3 Lah. L. J, 434 : 63 I. C. 884 : 

2 Lah. 230. 

' ——0 21, B. 16—Application to be brought on 
record as transferee^decrce-holder—C■ P. Code, does not 
provide for such application. 

There is no provision in the Civil Procedure Code 
for an application to be brought as transferee-decree- 
holder. The scheme of the Code is that the transferee 
by assignment in writing or by operation of law merely 
files his application for execution pf the decree setting 
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rnit tiither in it or in an arridavit he ha.s filed in support 
thereof, that he is tlie transfeiee eit her by operation of 
law or liy any parii-ular in>lrunient in writing and 
thereupon tlie Court admit< the application for execu¬ 
tion or leject-' it. 21 Mad. 3^^ Overruled. 5 
K. 2 ^> 1 >i'*>f nted from. {^Coxtts-TrOiter, C. J . and 
Srtnii asa . Uy tn;^’a> s J.) I’ALAN l.APPA CHETTY f. 
SUBK'.M AM A ( HE n lAl^. 21 L. W. .46 : 88 I. C. 409: 

A I. R. 1925 Mad. 701 : 48 M. L. J. 419. 

- 0 . 21 . R. 16 — Af'p/yini: on tho ground that the 

actual trans/'eree i.t benamida> al'plicant—/'..vccution 
cannot he grantdi. 

. A person apjilied for execution on the ground that 
he wa> tlie real owner under the transfer executed to 
another person who was his agent atitl who had ob¬ 
tained an instrument tn writing transferring the decree 
to his name. The transfer to the agent was to him 
per.sonally. Held, lh.it no execution could be grant¬ 
ed. {Con/ts Trot/er, C. y. and Srinf.asa Aiyangtir, 
/.) PaLANIAPPA CTIE'I J V r.'. SUHKAMANIA CHK'l- 

TIAR. 21 L. W. 545 • 88 I. C. 409 

A. I. R. 1023 Mad. 701 : 48 M I. J. 419. 

-0. 21, R. Id—Seco/fd —Appheahilily 

of, to mortgage decrees. 

The second pro\ is(> to O. 2 1 . K. ib. Civil Procedure 
Code, has no apj’lication to mortgage decrees for sale. 
43 M. I.. J. 7'‘i Dtstingiiisheth 14 \ J- ^ 39 . 642 : 27 

C. P. J. I to Kel. on. (I f'allaee and Jiukson, J J.) 
KAJARATHNA NAIDU 7'. KA%JACHANI)kA NAIDU. 

20 L. W. 465 : 35 M L. T 81 ; (1924) M. W. N 747: 

82 I. C. 948 . 47 M. 948 ; 

A. I. R. 1924 Mad. 901 f 1) : 47 M. L. J. 434. 

—- 0. 21, R. 16 Prov so — Penami assignee — 

Decree against several de/fors — /Issignmen* benami for 
one—No execution can he had against others. 

Where a ticcree for payment of money against seve¬ 
ral persons personally and <iut of the assets in the 
hands of another judgment-debtor is assigned to a 
stranger benami for one of the judgment-debtors, the 
decree is incapable of execution agaitist the other 
judgment-debtors. 31 H. 308 .\ot b'ol!. C). 21 , R. 2 , C. 
P. Code, is no I)ar to the recognition of the adjustment 
of the decree in a case like the present. 40 M. 296 : 4 
C. W. N. 5 . 34 , P'oll. {spencer and Venkatasuhba Rao, 
y/.) SAHAtiOPA AIVAN(;.\R 7 . Sellammal. 

16 L. W. 7 8 : 31 M. L. T. 463 : 

A. I. R. 1922 Mad. 510 (1) : 43 M. L. J. 761. 
-0 21, R. 16 and 0 22, R. 10 {\)-^Appltcabt- 

Uty^Dransfer of Part of decree—Right of transferee 
to execute is not affect d. 

S. 146 of the C. Code lecognizes the validity of a 
transfer of a part of a decree and execution thereof by 
a transferee. (). 21 . K. 16 is no bar to the application 
of the section. Jsuch transferee is like a joint decree- 
holder and can. under C). 21 . R. 15 , protect his rights 
either by e.xeculing tlie decree himself or by joining or 
intervening in the execution by his transferor. .Vn 
agreement by the transferee of part of a decree that 
the transferor shall conduct execution proceedings and 
may compromise the same as lie thinks fit, only con 
stitutes the transferor the agent of the transferee and 
the agency is revocable {l^P'allis C,J. Spencer and 
/Cumaraswami Sastri, JJ.') MUTHIAH CHETTI.AR 
V. GOVINDOSS KRISHNADOSS. 44 Mad. 919 : 

69 I. C. 337 : (1921) M. W. N. 649 : 14 L. W. 287 : 

41 M. L. J 316(F. E.). 
--0. 21, R. 16—Kenami assignee — Right to exe¬ 
cute—Decree for money against several persons — Mean¬ 
ing of. 

The execution of a decree by a benamidar for one 
of the judgment-debtors is barred under O. 21 . R. 16 , 
C. P. Code. The expression “decree for money against 
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several persons” is not restricted in its application to a 
pers<jnal decree for money against two or more defend¬ 
ants. {Baker, O. J. C.) NaNHELALt/. MaNGILAL. 

19 N. L. R. 151 : 78 I. C 372 : A. I. R. 1924 Nag. 41. 

-0. 21. R. 16 and S.42 —Legal representation — 

Transfer to Revenue Court—Recognition of assignment 
—Rduer to execute. 

Under (>. 21 . K. 16 of the C. P. Code, the heirs of a 
deceased decree-holder may apply for execution to the 
('ourt that passed the decree, and under S. 42 of the 
C. P. Code, they can do so equally to any Court to 
which that decree has been transferred for execution. 

It may also be that the right to apply for execution 
in these circumstances includes the right to carry on 
an execution already initiated by the deceased decree- 
holder. Hut both these thing.s can be done only in a 
Civil Court. The Tahsildar as Revenue Officer has 
certain powers in the execution of a decree by eject¬ 
ment, but lie cannot execute such a decree in favour 
of any one but the person named in it. When it is 
ordered to give possession of a holding to a certain 
person w ho is then alive, he has no more power to give 
pris'^es-.ion to anybody else whom he considers to be 
the heir of that person than a Mazkuri would have in 
the same circumstances, {//allifax, A. J. C.) 
Mr. Kkl'^HNA HAIZ'. peri Stngh. 

71 I. C. 409 : A. I. R. 1923 Nag. 195. 
-0. 21, R. X^^Bank dcc) ee-holder — Amalgama¬ 
tion loith another Bank—Latter Bank can apply under 
O. 21 . R. 16 . 

Where the decree-holder is a Hank and during the 
pendency of execution proceedings, the Hank is volun¬ 
tarily wound up and amalgamated with another Hank 
under an agreement of transfer of the assets of the 
former Hank to the latter, there is a valid transfer of 
the decree as is required by O. 21 , K. 16 . {Dalai and 
U’azir I/amn, A.J. Cs.) KALIMUDDIN t'. TATA 

Industrial Hank, Ltd. 2 0. W. N. 3:2 : 

A. I. R. 1925 0"dh417. 

-0. 21. R. 16 —Assignees of decree—Disputes 

between—Adiudication on — Revision. 

dispute between two persons who claimed to be 
assignees of a decree was taken up under S. 47 , 
('. P. Code, and was subsequently treated as a suit. 
An application was filed by the defeated party to 
revise the cr<ier. Held, whether it fell under S. 47 or 
whether it w as passed in a regular suit the order was 
appealable. If it were to be treated as falling under 
(). 21 . R. ib the Court had jurisdiction to decide the 
dispute in favour of one of the parties. {Jwala 
Rra^ad and h'ulwant Sakay, //.) RUN HAHADUR 

Singh r-. Hajnanji.ie Prasad Singh. 

3 Pat. 344 : 1924 P. H. C. C. 193 : 78 I. C. 495 : 

A. I. B. 1925 Pat. 16. 

- 0 21 . R. lQ—-Bro7’isions of, mandatory — 


lYoticc to transferors—iVecessity for. 

The provisions of O. 21 . R. 16 , C, P. Code, are 
mandatory and notices under the rule should be issued 
to the transferors and judgment-debtors. Non-com- 
pli.ance with O. 21 , R. 16 , C. P. Code renders all the 
proceedings in e.xeculion voi<l. {Adami and Bucknill, 

yy.) hhagwanta koerz/. Zamin Ah.mad khan. 

1924 P. H. C. C. 221 : 2 Pat. L. R. 249 : 
6 P. L. T. 431 : 3 Pat. 696 : A. I. E. 1924 Pat. 576. 

-0. 21. R. 16—//* mandatory—Notice —What 

amounts to—Application during pendency of execution 

—Effect of, ■ , . . 

Where an order for substitution was passed in the 
presence of the transferors and the debtors, no notice 
is necessary. O. 21 , R. 16 requires notice of the 
application for execution and not of the assignment to 
be given to the transferor and the judgment-debtor and. 
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I 

therefore where assignee applies daring the pendency 
of an execution case to continue it, he does not apply 
for fresh execution and no notice is required. The 
provisions of R. i6 are mandatory and non-compliance 
renders proceedings in execution void. KAdami and 
Bucknill, //.) Mr. BhaGWaNTA KOER V. ZAiMIN 
Ahmed Khan. 5 Pat L. T, 451 : 78 I. C. 766 : 

1924 P. H. C. C. 221 : 3 Pat. 596; 

A. I. R. 1924 Pat. 576 

— --0. 21, R. 16— Legal representation — Transfer 

by operation of Inzu—Assignment not necessary. 

Where the trustee of certain lands obtained a 
decree for rent against certain tenants but before the 
execution of the decree, the trust was declared invalid 
and thereupon the owner of the properties applied to 
execute the decree, held., he must be deemed to have 
become an assignee of the decree by operation of law 
ai.d was competent to execute the decree although there 
was no formal assignment from the ex-trustee, {/toala 
Prasad and Foster, J J.^ GOBIND SiNGH MaHA- 

raJa Kumar Gopal Saran Narain Singh. 

4 P. L. T. 731 : 2 Pat. L. R. 27 : 

A. I. R. 1924 Pat. 343. 

-0. 21, R. 16— Assignment of decree — Validity 

— Notice. 

An assignment of a decree debt is not valid as 
against the debtor until the debtor has in fact notice 
of the assignment and any payment to the original 
decree-holder is valid, against the assignee if made 
before notice of the assignment. (Miller, C. /. and 
Kuhvant Sahay, J.) TaTA IRON AND STEEL CO., 
LTD. V. BaIDYaNATH LaIK. 2 Pat. 7 j4 : 

A. I. R. 1924 Pat. 118. 

— -0. 21, R. 16— Applicability — Transfer of pro¬ 

perty which is the subject of decree—Transferee cannot 
apply. 

Where property forming the subject of a decree is 
transferred, the transferee cannot execute the decree 
unless his name has been substituted in the suit in the 
place of his vendor. O. 21, K. 16, C. P. Code, does 
not apply to the case nor does S. 146, C. P. Code, 
Enable the transferee to apply for execution. 17 M.L.J. 
391 ; 17 I. C. 512 : 30 1. C. 831. (^Adami ayid Buck- 
nilLJJ.') THAKUKI GOPEz/. MaLIK MOKHTAR 
Ahmad. 3 Pat. L. T. 625 : 1922 P. H. C. C. 266 : 

69 I. C. 959 : A. I. R. 1922 Pat. 563. 
— ' ■ — —^0. 21, R. 16— Notice of assignment — Reasons 
for giving. 

The assignee must, under R. i6, give notice not of 
the assignment but of the execution proceedings to the 
judgment-debtor and transferor. (^Das and Adami, 
//.) Golab Singh v. Mohammad Zaffar 
HaSSAN Khan. 2 Pat. I. T. 619 : 

62 I. C. 30 : 6 P. L. J. 358. 

-0. 21, R. 16—Benami assignee — Substitution 

of name. 

The Executing Court can substitute the name of the 
assignee of a decree and permit him to execute it, 
though the assignment is benami. (..Rigg, /.) Lall 
Dwarkadas V. Burma Railways Co. 

10 L. B. R. 280 : 62 I. C. 299 : 13 Bur. L. T. 173. 
—■ 0. 21,-R. 17— Amendment — Power of Court — 

Amendment after 12 years, but application within 
time — Effect. 

O. 21, R. 17 does not take away the powder of Court 
to amend an application for execution at any time 
before its disposal. An application so amended is one 
in accordance with law and must be decreed to have 
been presented at the date of the original presentation 
itself. An application for .execution was filed within 
12 years of the decree but it required an amendment, 
which however was made at a time when the decree 
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was more than 12 years old. Held, nevertheless, the 
application is not barred under S. 48. (^SPencer and 
Devaaoss, J J.) VEMURI PlTCHAYYA V. RaJA 
VaRLaGADDA. 18 I*' W. 739 : 

33 M. L. T. (H. C.) 125 : 76 I. C. 7.0 : 

A. I. R. 1924 Mad. 367 ; 45 M L. J. 651. 

-0- 21, R. 17 —Order for amendment — Non- 

compliance — Rejection. 

Under R. 17 of O. 21 of the present Code, the Court 
is not e.xpressly bound to reject an application not 
amended in accordance with its orders, as it was under 
S. 245 of the old Code, ^Jnt the effect of the rule is 
that the Court is bound to reject it, unless it is duly 
amended within the time or the extended time allowed 
by the Court, or the decree-holder can show that it 
does not require amendment. An application that is 
rejected in limine has no more been presented than 
one that the applicant has taken with him into Court 
but has omitted to ofter to the Judge or to the proper 
oincer. (^Hallifax, A. J. C.) MeGHRAJ Z'. ABDUL 
MaJID. 17 N. I. R. 179 : 63 I. C. 971 : 

4 N. L. J. 71. 

-0. 21, R. 17 —Amendment —Inclusion of 

prayer for attachment of mere properties is not an 
amendment. 

Where an execution application has been registered 
under O. 21, R. 17, C. P. Code, no amendment is 
possible thereafter. An application to file fresh list 
of properties against which execution is also prayed 
for, is not an amendment of the execution petition. 
(^Miller, C. J. and Kuhvant Sahay, J.) CHAURASI 
MaHASARICK V. BhaGAN Sahu. 2 Pat. 787 : 

74 I. C. 144 : 1923 P. H. C. C. 209 : 

A. I. R. 1924 Pat. 20. 

-0. 21, R- 17 —Court can allcrw amendment or 

refect applicatiofi for non-compliance of provisions. 

Under O. 21, R. 17. C. P. Code, whenever an execu¬ 
tion application is put in court which does not conform 
to the provissions of Rules 11 to 14 of Order 21, the 
Court has the power either to reject the application or 
to allow the defect to be remedied. It does not impose 
upon the court the duty to calculate interest due under 
the decree. (..Das and Adami, T/.) CHOWDHURI 
Chintamoni MaHAPATRAz/. MONMOHINI Debi. 

1 P. 149 : 69 I. C. 200 : A. I. R. 1922 Pat. 409. 
-0. 21, R. 18 —Attaching decree-holder. 

Attaching decree-holders are assignees within the 
meaning of O. 21, R. 18. (^Chatterjee and Panton, 

//.) Adwitchandra Saha v. Chittagong Co. 
Ltd. 28 C. W. N. 988 : 84 I. C. 747 : 

A. I. R. 1925 Cal. 102. 
-0, 21. R. 18 —Attaching decree-holder execu¬ 
ting decree for mesne profits Passed under S. 144— 
C. P. Code—Court has inherent power to allow judg¬ 
ment-debtor to set-off decree for larger sum obtained by 
himself against the original holder of the decree for 
mesne Profits — C. P. Code, S. 151. 

Where a party attaches in execution a decree for 
mesne profits obtained by the judgment-debtor under 
S. 144 of the C. P. Code against a third party though 
the case may not strictly fall within O. 21, R. 18, the 
Court has inherent power to allow such third party to 
set off as against the attaching decree-holder execu¬ 
ting the decree for mesne profits against him (?>., the 
third party referred to) a decree which he holds for a 
larger sum against the original holder of he decree for 
mesne profits. (.Chatterfee and Panton, J J.') ADWIT¬ 
CHANDRA Saha v. Chittagong co., Ltd. 

28 C. W. N. 988 ; 84 I. C. 747 : 

A. I. R. 1925 Cal. 102. 

—0. 21, R. 18— Scope. 

Rule 18 applies even though one decree is in a suit 
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And the other is in a mi>ceIlaneous proceeding under 
S. 144 C. P. (-ode. {CfuUtcric,- and Fanlou, //). 
\d\vitch.\ni>k.a Sah.\ Cun r.A(»ONCf c.o., Lid. 
28 C W. N. 988 ; 84 I. C. 747 ; A, I. R. 1925 Cal. 102. 

0 21. R- 18— P,-c-cmplion decree nuth costs — 


Plaintiff can set off costs nsainst deposit amount. _ 
Where for pre-emption is decreed anti plit. i> 

awarded to.t. he N entitled to tieduetton of costs front 

'‘“Td.i; e 3M : .3 t. C. 33. : ^ 

_Q 21 R. Conditional decree for possession 

^Paymou dco~ts~Ki^ht to set off-Dolay in d,posil 
— Treasury closed on the last day—Effect of. 

Plaintiff obtained a decree for possession on 
tion of paying a sum of Ks. 3S and odd to the defen 
clant within thirty days and the parties were ordered to 
pay and receive proportionate costs. Lnder the ^^cree 
as drawn up plaintiff was entitled to get Rs. 70 ^nd 
odd from the defendant and the 

and odd from the plaintitt. On the thirtieth day the 
plaintiff tendered Hs. yj and odd to the Court and wa. 
given a chalan to the treasury officer. Hy the time the 

plaintiff reached the treasury, it was closed 
deposit was made on the next day. 

aiding as to whether the plaintiff had fulfilled the 
condifion in the decree, 

be deemed to be entitled to set orf ^ 

directed to be paid to the defendant against Rs. /O and 
odd awarded to him as costs and that the condiUon 
about payment within thirty days must be deemed to 
have been automatically fulfilled. Apart fioin this, 
the Plff. had not fulfilled the condition in the decree. 
(Py%sand d/uher/i, C'xlM.ZARl L-ACHHMI 


(Py7 
i:)H.\R. 


L. R. 6 A. 59. 
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has been passed subject to a certain amount being 
deposited, is not a pei-son who can recover the pur¬ 
chase-money from the plaintiff unless he chooses to 
depoMt it. He cannot compel the plaintiff to exercise 
his rights under the decree for pre-emption and the 
case does not fall under O. 21 , K, 19 . Hence costs 
awaid«'<l cannot be set off against the amount to be 
deposited as pre-emption money. {A'anhaiya Laf 
y.C.) .N’ILKANTH?'. MAHABIU SiNGH. 

26 0 C 343 1 74 I. C. 658 ; 9 0. & A. L. R. 207 : 

A. I. R. 1924 Ovdh 104. 

_0. 21, R. ^X—^Siniullancous attachment and 

arrest is discretionary for Court both in execution and 
before iudsment though limited by O. 38 in latter case 
—C. P. Code, O. 3 S. 

The power of the Court to issue simultaneously exe- 
rution for arrest and attachment is entirely discretion¬ 
ary under the Code. It has the same power in matters 
before judgment, limited however by the provisions of 
O 38 of the Sch (7 Bom. 30 *- ^ef.) (/)uch7oorth and 
Godfrey, //.) SyED HOOSLIN v. S. K. M. M. C. T. 
CHIvn iAR Firm. 2 Rang. 362 : 3 Bur. L. J. 159 : 

84 I. C. 270 : A. I. R. 1924 Rang. 361. 

_ 0 . 21. R. 22— Legal representative—Deceased 

iud^ment-'debtor — True legal representative not 
brought on record—Notice to intermeddlcr—Obtection. 

.\n e.xccutron creditor can serve notice on an inter- 
meddler of the estate of the deceased judgment-debtor 
and that would be a service on the legal representative, 
but he is liable to be met with objection, afterwards, 
that the person who was served with notice, was not 
really an intermeddler or that, in fact there was a true 
le" d representative in e.xistence at the time. {Macleod, 
CN. and Shcnt>, /.) ShaNKFR DaJI NAIK V. 
TATRLYA. 45 Bom. 1186 : 63 I. C. 248 : 

23 Bom. L. R. 514. 

0. 21. R. 22— One judgment debtor ceasing to 


Where the claim sprang from a compromise entered 
into between the parlies, the object of which was to 
put an end to all disputes between them aiul i was 
never contemplated that another action should be 
brought in respect of any of the matters which formed 
the subject-matter of tlie settlement: //eld, the txe 

cation Court has jurisdiction, though the decree merely 
declares the rights of the \yoxU^ inter sc and does not 
direct any act to be done. {A/iadi ^ , 

AiJul QaMr, /.) HAJI Mahommi-A. -'"g* - 
ABDUL Rahman. a. I. R. 1923 Lah. idi. 

_Q 21 B 19— Cross-claims under a decree. 

Where the plaintiff obtained a decree against the 

fourth defendant for a sum of money which she was 
entitled to as her own Stridhanam, and a«tler the same 
decree she was liable to the fourth defendant for a 

larger amount in respect of her V" f 'hi 

mother’s heiress, and the plaintiff s hu.sband as the 
legal representative of tiie plainiift to her Stridhanam 

sought to execute the decree lor the smaller amount 

against the fourth defendant while the hen in respect 
of the plff.’s mothc-r’s estate was the first defeiulant. 
the plaintiff’s brother, /uld, that the decree was mexe- 
cutable in the hands of her husband and that O. 21 
R. 19 . C. P. C., applied and consequently tlie decree 
was satisfied to the extent of the smaller amount, .^o 
Bom. 60 . Ref. to. {Oldfield and Venlcutasubba /xao, 
//.) VENKATANARAVANA rt ^DA ^^AR.\- 

SIMHA ROW. 17 L. W. 643 : 32 M. D. T. (H C.) 341 : 

A. I. R. 1923 Mad. 638 : 44 M- L. J 590. 

_—0. 21, R. Vi>~Pre-empi:on de.ree- t 


have interest in the property^Pailure to serve him 
loit/i notice doCs not render proceedings invalid^Lim. 

Act, Art. 182 . . , „ • . 

The object of the notice under K. 22 evidently is to 

enable the judgment-debtor to show cause, if any, vyEy 
the decree should not be executed and also to give 
liim an opportunity of .satisfying the decree. (25 C, 
W. N. 972 . Foil.) Where one of several judgment- 
deluors has ceased to have an interest in the property, 
a failure to serve him with notice does not vitiate the 
execution proceedings, in view of a definite provision 
to that effect in Art. 182 of the Lim. Act. {Su/ira' 
loardyand Dural, JJ.) TARA P^ASANNA SlNHA 
s/. JNANLNDKA NARAYAN. 

A I R, 1926 Cal. 86 . 

_0. 21, R. 22^0ne iudgment-debtor dying—~ 

Some legal representatives already on record in their 

own capacities —Notice. , . j 

rhuugh the name of a judgment-debtor is entered 

in the e.xecution proceedings after his death yet where 
his legal representatives or some of them are on the 
record anv further notice is not necessary. (42 Lai. 
72 . Kef.) The omission to serve notice on some Other 
legal representatives of the dece.ased is only an 
irregularity which cannot vitiate a sale in execution. 
iChotzuer and Graham, JJ.') AZIZANNESSA ^ 
DW AKIKA PROSAT). I* 

A. I.R. 1925 Cal. 1227. 
0. 21. R. 22 —Application under. 

A . • ^ t 


ap: 


not be set off against deposit amount. 

A vendee against w'hom a decree for pre-emption 


• Application for issue of notice upon the judgment- 
debtor or his representative, is a step-in-aid. {/X'lnker* 
iee aiid Panton. JJ-'' S.ADAV CHANDRA 
POUF.8H N,\1 H. 3-5 C. L J. 82 : 85 I.C. • 

A. I. R. 1922 Cal. 44. 
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0, 21, R. 22— Application for transfer of 
decree and for issue of notice to Judf'mc$ti'iijbtor. 

O. 21 , R. 22 provides that notice to the judgment 
debtor, to show cause against execution shall be issued 
by the Court executing the decree. The Court which 
transfers a decree has no power to issue the notice. 
An application for transfer of a decree is not an 
application for execution. {_Chatterjec and Xeiobouldy 

7/.) Hazari Lal V. Baidya Nath Saha, 

26 C. W. N. 292 ; A. I. B. 1922 Cal. 3 

-0. 21, R. 22— Notice essential-—Execution 

proceedings without notice is a nullity. 

Ah order for execution without notice under S. 248 
of the Code of 1 S 82 is without jurisdiction and a nullity 
and the excution sale cannot stand. mere issue of a 
notice is not sufficient under the section. It must be 
served. iChatter/ec and Newbould^ //•) GURUDAS 

Biswas v. Thakamani. 

64 I. C. 476 : 25 C. W. N. 972. 

-0. 21, R. 22— Notice—Minor Judgment- 

debtor — Su/^ciency. 

O. 21 , R. 22 , is sufficiently complied with, in case of 
all the co-tenant judgment-debtors living in the same 
house if the notice is delivered to all of them at 
their house even if some of them be minors whose 
guardians ad litem have died and no new appointment 
has been made in the execution proceedings. (^San- 
dersoUt C,J- and Richardson^ Jf) FaNi BHBSAN z‘. 
SURENDRA Nath. 64 I. C. 23 : 33 C. L. J. 9. 

0. 21, R. 22— Notice setting aside without — 

Appeal, 

An appeal lies from an order setting aside execution 
sale without notice to the auction-purchaser at the 
instance of the auction-purchaser. {Scott-SmJth., J.') 

GuL Bang v. muha.mmad Zakar Khan. 

3 Lab. L. J. 463. 

' - 0. 21, R. 22— Execution sale held after ludg- 

ment’debtor's death—Legal representative not brought 
Oft record—Sale is a tiiillity — C. P, Code^ S. 5^- 
Execution sale held after the death of the judgment- 
debtor without bringing the legal representatives on 
record is a nullity. 42 CaU 72 [P. C.] Foil. 1922 
Mad. 307 Appi. 1924 Mad. 130 Diss. \^Phillips, /.) 
Karipineni RaJavya V. Annapuknamma. 

22 L. W. 828 : I. R. 1926 Mad. 138. 

— - 0. 21, R. 22— Maioi—Execution proceedings 

'^If legal representative, 

A major who is entitled to appear to the exclusion 
of the guardian appointed during his minority is not 
within the definition of legal representative under S. 2 , 
C. P. Code, and is not entitled to fresh notice under 
O. 21 , R. 22 . {Oldfield and Devadossy JJ,') NaGAPPA 
CHETTY V. MUTHURAMAN CHETTY. 78 I. C. 12 : 

A. I. R. 1925 Mad. 158. 

——0. 21, Rr. 22 and ^^^Limitation Act. Arti¬ 
cles 166 and 181 — Execution sale without notice under 
0.21,^. 22 , where such notice is necessary — Sale, 
void and not merely voidable—Application to set aside 
avoid execution sale, governed by Art. 181 of the 
Limitation Act and by Art, 166 — Failure to give 
notice under O. 21 , K. 22 , zohether an irregularity in 
Publishing or conducting the sale within the meaning 
of O. 2 \, R. 90 . 

In cases where notice under O. 21 . R. 22 , of the 
Code of Civil Procedure has not been issued and 
omission is not due to the fact that sub*rule ( 2 ) has 
been applied, but to the fact that notice was not 
asked for, sales held in execution are void and not 
merely voidable as against the persons to \N hom notice 
should have been, but was not issued. 45 Ivl. 875 and 
45 M. L. J. 413 , overruled. 42 C. 72 ; 44 C. 954 Foil. 


I C. P. CODE (V OF 1908), 0. 21, R. 22. 

2 S 337 and 14 fC. iS distinguished. Where 
a sale in execution is void as against a party, an ap¬ 
plication to set it aside, under S. 47 of the C. P. 
Code or otherwise is governed by Art. 181 of 
the Limitation Act and not by .\it. 166 , 43 3*3 

App. . 

Per Ch^cf Justice Wiillcuc^ failure to 

give notice of an application for leave to attach and 
sell under O. 21 , R. 22 of the C. P Code is not 
an irregularity in publishing or conducting the sale 
within the meaning of O. 21 , R. 90 of the Code. 
{Sekwabe, C. Ramesam and PVallace, JJ.') RaJA- 

GOPALA Iyer v. Ramanuja Chakiar. 

47 Mad. 288 : 19 L. W. 179 (F. B.) : 
(1924) M. W. N. 182 : 80 I. C. 92 : 
34 M. I. T. (H. C.) 37 : A. I. R. 1924 Mad. 431 • 

46 M. L. J. 104 (F. B.). 

-0. 21, Rr. 22, 90 —Dead person—Death of 

judgment^debtor after attachment and order for sale, 
but befoee sale—Legal representative not brought on 
record — Effect. 

Where after attachn»ent and order for sale the judg¬ 
ment-debtor dies but without his legal representative 
being brought on record, the sale talces place, it is not 
null and void on that account. The case where want 
of notice under O. 2 r, R. 22 constitutes a material ir¬ 
regularity is quite different. {Spencer and Krishnan, 
JJ.) MINOR DORAISWAMY V. CHIDAMBARAM PIL- 
LAI. 18 L. W. 577 : 33 M. L. T. (H. C.) 25 : 

(1923) M. W. N. 817 : 47 Mad. 63 : 75 I. C. 46 : 
A. I. R. 1924 Mad. 130 : 45 M. L. J. 413. 

— -0. 21. R. 22— Notice essential-—Failure to 

record reasons forIllegality or irregularity. 

The provisions of O. 21 , R. 23 , Sub S. ( 2 ) requiring 
the Court to record its reasons is only discretionary 
and the failure to issue a notice is necessarily fatal to 
the validity of the subsequent proceedings. In an ap¬ 
peal against an order refusing to set aside an execu¬ 
tion sale on the ground of want of notice under O. 21 , 
R. 22 it would ordinarily be open to the appellant to 
ask the appellate Court to consider the executing 
Court’s use of its discretion on its merits. {Oldfield 
and Ramesam, JJ.) KaSIVISVANATHAN CHETTY 
V. SOMASUNDARAM CHETTY. (1922) M. W. N. 173 : 
701. C. 611 : 45 M. 875 A. I. R. 1922 Mad. 93 ; 

42M.L. J, 422. 

-0. 21. R. 22— A'otice-essential — Non-serviee 

of notice on defendant after attaining maiority—Sale 
in execution — Effect. 

The non-service of notice under U. 21 , R. 22 upon 
a defendant after he attains majority is, though it 
does not render the subsequent proceedings a nullity, 
a serious irregularity which, until met by a valid 
defence, is sufficient to set aside the subsequent sale in 
execution. The burden is on the decree-holder to 
make out such a defence. One such defence might be 
established by proving that the defendant’s interests 
were fully represented, to the knowledge of the defen¬ 
dant, by some other party to the proceedings. {Sada- 
siva Aiyar and Napier, JJ.) KriSHNASAMY 

Aiyangak V. Soorikutty Ganapathy Aiyar. 
(1921) M. W. N. 394 : 63 I. C. 903 ; 14 L. W. 638. 

-0. 21, R. 22— Transferee of decree — R. 22 

does not apply. 

The case of a transfe-.-ee is not covered by the pro¬ 
visions of O. 21 , R. 22 . {Dalai, J. C. and Wazir 
Hasan, A. J. C,) JUNG BAHADUR v, BANK OF UP¬ 
PER India, ltd., Lucknow. 12 0. X. J. 146 : 

87 I. C. 21 : 2 0. W. N. 73 ; A. I. R. 1925 0udh448. 

■ ■■ ■ -0. 21, Rr. 22 and 23— Notice—Attachmcfit 

without notice is not invalid. 
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The i'i.sue of an attachment before the service of the 
notice i>sned under (). 2 i, K. 22 of the Code of Civil 
ITocedure. is. in the absence of any sufficient cause 
justifying an appreliension that the property sought to 
be attached would be removed or transferred, a mere 
irregularity and the execution proceeding is not there¬ 
by rendered invalid. If there was any reason for the 
issue of an attachment before an order was passed 
under o. -I. K. 2 1 of the Code, it should have been 
recorded at the time. The failure tc record the reason 
does not, however, perse render the attachment in¬ 
valid. {h'auha.ya I.nLJ.C.) GlRWAR ^AHAl 

M angai. 26 0 . c. 288 : 9 0 & A- L. R. 92 : 

73 I. C. 241 : A. I. R. 1924 Oudh 120 (1). 

-0. 21,R 22—Litnitation—Failure to plead 


in the pre'oious appHeaiiou hffect of. 

Where in the course of a previous execution pro¬ 
ceeding, it was open to the judgment debtor to plead 
limitation, but he failed to do so, he would be pre- 
t luded from raising the same in a subsequent applica¬ 
tion which is within time from the prior application. 
8 Cal <;i • 24 Mad. 66o. Foil, (A'uu/iaiya Lai, 6. J ) 

SaNGA dip S.NGH, 25 0 . c. 13 : 

A. I R. 1922 Oudh 117. 

0. 21. R. 22—Rule applies to subsequent exe- 


eution petitions and is not confined to first petition. 

The rule applies to every application for execution 
and not merely the first application, and therefore, in 
every case where the application is made more than a 

year after the decree and more than a year after the 
last order was made against the judgment-debtor m 
any previous execution, a fresh notice must be served. 
102 ^ Patna i i i dissented from. (^DawsoPt Afilier, 
C. J. Jioala Prasad and Das, //.) ADAYA PKASaD 

Singh ?. Kam Nakav.an Das. 1925 P. H. c. C. 121 

87 I. C. 531 : 6 P. L. T. 290 
A. I. R. 1925 Pat. 474 (.F. B.) 

_ 0 . 21. R. 22— Notice — IV/ien necessary— 


Object of. . . • I 

O. 21 , R. 22 requires the decree-holder to issue only 

one notice upon the Judgment-debtor or his legal re¬ 
presentative. The object of the rule is merely to protect 
the judgment-debtor or his legal representative from 
being lulled into a sense of security. Once a notice is 
served, the rule does not contemplate that a fresh 
notice should be served for every execution applica¬ 
tion made more than one year after the last order 
against the judgment-debtor. {Mulltck and Bucknill, 

If ) M‘\HADEO Singh dhobi Singh. 

2 Pat. 916 : 4 Pat. L. T. 721 : 1923 P. H. C. C. 283 : 

74 I. C. 838 : A. I. R. 1924 Pat. 111. 

— 0. 21, R. 22— Notice, <ohen necessary—Ornis- 


sion to give notice, effect of. 

Under O. 21 , R. 22 the executing court is required 

to issue the notice therein required only in cases where 
the application is made more than one year after the 
date of the decree. NV hether the omission 

to issue the notice in cases in which it has to be 
issued renders the sale null and void. {Miller, C. J> 
and Adami, /.) BALDEO SinGH v. MeGHU SinGH. 

74 I. C. 202 : 1919 P. H. C. C. 386. 

—0. 21, R. 22 —Notice essential. 


The omission to issue the notice under O. 21 , R. 22 

render the sale to be without, jurisdiction inasmuch as 

the notice under O. 21 , R. 22 is the foundation of the 
execution of a decree presented more than a year after 
the date of the decree. But an irregularity in the 
service of the notice is quite a different thing from 
the absence of the issue of such notice. The former 


C. P. CODE (V OF 1908), 0. 21. R. 33. 

relates to procedure and the latter goes to the root of 
the jurisdiction of the Court. {Jwata Prasad and 
Adami, J J.) DaS NaRAYAN SINGH v. MlR MAHA- 
MAD VuSbF. 3 V P. L. R. (Pat.) 33 : 61 I. C. 828 : 

2 Pat. L. T. 401 : 6 P. L. J. 319 : 1921 P. H. C. C. 181. 

_0. 21, R. 26— Garnishee—Attaching decree- 

holder—Rights of. 

.‘\ttaching decree liolders cannot by means of the 
attachment stand in a better position as regards the 
garnishee than the judgment-debtors did; in other 
words the decree-holder could only obtain what the 
judgment-debtor could honestly give him. {Chose, J.') 

Amarendra Hath Saha v. S. BanerJee & Co. 

40 C. L. J. 228 : A. I. R. 1924 Cal. 1068. 

---0. 21, R. 26— Sub-rule 3 entitles Court to 

demand security before making order under sub-rule. 

The judgment-debtor is not obliged to furnish secu¬ 
rity, but he may or may not furnish it as he pleases, 
so that the effect of the provision in sub-rule ( 3 ), by 
which the Court may, before making an order for 
staying execution require security from the judgment- 
debtor, is merely to empower the Court to make the 
stay order, which it has to pa-.s under sub rule (i), 
conditional on the giving of security. (Martineau, /.) 
(JURANDITTa V. Firm GurdasMAL. 7 Lah.L.J. 343 : 

26 Punj, L. R. 634 : A. I. R. 1925 Lah. 552. 

-0, 21. R. 29 —Applicability — Case coming 

under S. 47* 

The provisions of O. 21 , R. 29 apply to cases not 
coming under O. 21 . K, 2 C 3 ) read with S. 47 of the 
Code. {Chatterjee, J.') A. \. REILY v. GOLAP 
Khan. 27 C. W. N. 675 : A. I. R. 1923 Cal. 645. 

_^0. 21, R, 29 —2V0 suit pending—Court can¬ 
not stay execution. 

The execution Court had no power to stay the exe¬ 
cution under O. 21 , R. 29 of the C. P. Code if at that 
time no suit was pending before it against the decree- 
holder on the part of the judgment-debtor. {Scott- 
Smith, /.) FlTZHOLMSz/. WaRAYAN SlNGH, 

75 I.C. 419 : A. I. R. 1923 Lah. 514. 

-0. 21, R. 30 —Decree for money — Attach-ment 

when necessary. 

In the case of a decree for money svhen it is pro¬ 
vided that if it is not paid by a certain date specific 
immoveable property should be sold, no attachment 
is necessary under O. 21 , K. 30 . It is only in cases of 
decrees for money which do not affect any specific 

immoveable property that the rule applies. {Miller, 

, J, and A uitvunt Suuuy, ,/.) JAGANNATH &AO 
V 1)EBI PRASAD DHANDHANIA. 2 Pat. 768 : 

73 I. C. 698 : A. I. R. 1924 Pat. 268 (1). 

_0. 21, R. 32 —Decree for demolition of wall — 

N^cw one erected after demolition—Remedy is only by 
a suit. 

Where a wall is directed by a decree to be demolish¬ 
ed as being an obstruction to a right of way, and is so 
demolished in execution of the decree, but the judg¬ 
ment debtor erects another wall obstructing the right 
of wa>.that the proper remedy of the decree- 
holder is a suit for injunction. He cannot get the 
second wall demolished in execution of the first decree. 
{Martineau, /.) MaLUKA v. SUNDAR SlNGH. 

59 I. C. 594 ; BO P. W. R. 1921. 

_0. 21, R. 33 —Direction that wife should not 

be imprisoned-If can he interfered with. 

Where a court in passing a decree for restitution of 
conjugal rights expressly directs the wife is not to be 
imprisoned if she does not comply with the decree 
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an appellate court should not ordinarily interfere with 
the direction. {Danich^ J.) DhaRINEE HaJJAM v- 
MT. PIAKI. A. I. 5. 1924 All. 836. 

- ^0. 21, R. 33 —Decree for restitution of con¬ 
jugal rights — Execution Detention in prison should 
not be ordinarily ordered. 

Ordinarily a court passing a decree for restitution of 
conjugal rights against a wife ought, under O. 21, 

R- 33 Code, direct that the decree shall not be 

executed by the detention of the wife in prison. The 
fact that the wife had already been in jail under the 
sentence of a Criminal Court and that it would be no 
violence to her feelings to be sent to jail if .«he dis- 
obey.s the decree is no ground to refuse to exercise the 
discretion to be exercised by the court under R. 33- 
{Macleods C, /. and Deaton, HaI PaKAVATI 

MaNSUKH JETHA. 44 Bom. 972 : 

59 I. C. 361 : 22 Bom. L. R. 1097. 
_^0 21,R. 33— Decree for restitution of con¬ 
jugal rights —VVoinen not to be ordinarily sent to la>l. 

The tendency of modern legislation is against send¬ 
ing women to jail in civil matters. The Courts should 

soarinelv exercise their power of sending women to 
« 

jai 

Mahomed. 

— —0. 21, 


!. {Abdul Raoof, /.) MT. AMIR KiBI NUR 


73 I C. 716 : A. I. R. 1924 Lah. 
R. 33 —Decree for restitution of 


244 

con 


jugal rights—Detention of females in /aif 

Though the tendency of modern legislation is against 
sending women to jail in civil matters, in a case where 
a husband has obtained a decree fo*- restitution of 
conjugal rights which the wife refuses to obey, but she 
persists in leading an immoral life she must be detain¬ 
ed in jail in execution of the decree. {Moti Sagar, /.) 
Jagan Nath z/. B.aSant Ram. 7> I. C. 24 : 

A. I. R. 1923 Lah. 59 > (2). 

_0. 21, R. 34— Decree for specific performance 

_ Defendant can execute. 

A decree for specific performance can be executed 
by the defendant, {Afael’od, C. J, and Coyajee, /.) 

Karima Bibi v. abder Rehman. 

24 Bom. L. R. 496 : 46 B. 990 : 67 I. C. 667 : 

A. I. R. 1923 Bom. 26. 
0 21, R. 34 —Compromise decree providing 
for execution of document can be enforced under this 
rule. 

Where a suit fora declaration of title to a property, 
which has been attached in execution of a decree in 
another suit, is compromised and a condition of the 
compromise was the execution of a mortgage-bond by 
the plaintiff in the suit to the executing decree-holder 
of the other suit, tne decree embodying the compro¬ 
mise, can be enforced in the execution itsflf under 
O. 21 , K. 34 ana no separate suit is necessary. (Chat- 
terjea and Panton. J J .) SOUDAMIM DaSSI v. 

Behari Lal Biswas. 611, c. 53^ : 2.> c. W”. N. 68. 

_0. 21, R. 3j— Adverse possession — Delivery 

of actual possession under decree — Effect . 

Delivery of actual possession under a decree inter¬ 
rupts adverse possession and gives a fresh starting point 
of limitation, {^Daniclsy y.) Harpal Kurmi 

Mohan kurmi. '3'^ l. c. 1047 j 

A. I. R. 1924 All. 844. 

_0- 21, R. 35— Joint possession — Ouster by one 

—Suit for possession — Decree. 

One co-sharer is entitled to a decree for joint posses¬ 
sion and declaration of his joint rights, against the 
other co-sharers who have ousted him. \Ltndsay and 
KankaiyaLafJJ.) SaRABJIT SINGHz', KaI KUMAR 
19 A. L. J. 783 : 3 U. P. L.R. (All.) 146 : 44 A 5 : 

A. I. B. 1922 All. 162. 
_0. 21, R. Co-sharer — Possession can only 

be symbolical. 

Q. D.—VOL. 1—77 


C. P. CODE (V or 1908). 0 . 21 , R. 35. 

One co-sharer can have only symbolical joint posses¬ 
sion as is referred loin O. 21 , R. 35 '9^ 
against another co sharer in actual enjoyment. {Lind¬ 
say and Kanhaiyalal. JJ-) SaRBJIT SiNGH v. RaM 
Kumar. 19 A. L. J. 783 : 63 : 

3 D. P. L. R. <^A ) 146. 

--0. 21, Rr. 35 and 9 —Formal delivery — 

Judgment-debtor in possession—Interruption of adverse 
possession. 

Where the juclgment*debtor is in actual possession, 
actual possession must be given in execution in accord¬ 
ance with O. 21 , K. 35 , C. P. Code. Where merely 
formal possession of immoveable property is given to a 
purchaser at an execution sale it cannot prevent limi¬ 
tation running in favour of the judgment-clebtcr where 
the latter remains in actual possession, and the proper¬ 
ty is not in the occupancy of a tenant or other persons 
entitled to occupy the same. 43 A 520 : 3 b P»- 373* 
referred to. {Scott-Smith. y.) .S.ARDAKKHAN v. 
.Abdullah Khan. 71 I. C. 885 : 

A. I. R. 1924 Lah. 301. 

- — 0. 21, R. 3 —Symboli al possession—Failure 

to affix warrant vitiates. 

The provisions of the Code as to how symbolical 
delivery is to be effected must be strictly complied 
with. Failure to affix a copy of the warrant for deli¬ 
very of possession to the place vitiates the symbolical 
delivery. {Moti Sagar.J.') NiDHI Ram v. PaKSA 
Ram 74 I- C. 1 : a Lah. L. J. f.07 : 

A. I. R 1923 Lah. 693. 

-0: 21, Rr. 35 and 36 —Decree fur possession. 

Whose possession is not obtained subsequent suit 
for possession, is not maintainable. {A/artineau, J.) 
Ram Chand v. Jana. 3 Lah. L. J. 138 : 

59 I. C. 770 : 38 P. W. B. 1921. 

-0. 21, B. 3 }—Decree holder being entitled to 

actual possession but taking symbolical possetsion — 
Judgmc'it’debioPs subse.juen* Possession is adverse. 

Wheie a plaintiff is entitled to actual possession 
under the law, he is not entitled to get what is called 
symbolical possession. Symbolical possession is given 
in cases where he is not entitled to actual po.'ssession 
at the date when property is delivered to him in exe¬ 
cution of a decree either by reason of the property 
being in the possession of tenants or mortgagees or 
other persons who are entitled to be m possession as 
against the judgment-debtor. The right to actual 
posse.'^sion of the decree-holder in such a case arises 
only when he, the judgment-debtor, would be entitled 
to possession and Arts. 137 and 13 S of the Limitation 
Act would apply in such cases. But where a judgment- 
debtor is actually in possession and the decree-holder 
is entitled to actual possession he cannot get anything 
less than that, and if he does not get actual possession 
he cannot rely upon symbolic possession ; for the law 
does not allow a person, who is entitled to actual pos¬ 
session. to get only symbolic possession {Devadoss^ 

y.) Kamayya z/. Bhimarasettej Paridesi 

86 I. 0. 439 : A. I. R. 1925 Med. 1140 : 

49 M. L. J. 303. 

-0.21, Rr. 35 and 36— Applicability—Decree 

holder—Enjoyment of property delivered in execution 
— Disturbance by person without any tight—Suit for 
damages. 

Where a decree-holder, who has obtained delivery 
in execution of a decree for possession of immoveable 
property, is disturbed in his peaceful enjoyment there¬ 
of by a person who, according to the decree-holder 
himself, has no right legitimately derived from any 
competent person to do so, his remedy is either in 
criminal prosecution or in a suit for damages. The 
person disturbing cannot be regarded as tenant against 
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whom there can be an order £‘>r delivery under O. 21, 

K. 35, C. P Code. ^Oldfield a>id Venkatasubha Rao, 
//.) Ibrahim Sahib v. Konammal. 

31 M L T. 366 : 70 I. C. 75 : A. I. R. 1923 Mad. 26 : 

43 M- L. J. 179. 

__0. 21. Rr. 35 and 36 — Symbolical possessiott 

delivered by mistake — Effect on parties. 

Though symbolical possession is delivered where 
actual possession should have been given, still so far 
as the judgment-debtor and other persons bound by 
thedeciee are concerned, it operates as delivery of 
actual possession. 24 C. 7*5 : *7 L. J. 59 ^» 

(Adami /.) Maharaja Pratap Udhi Nath 

SaHI DFO HHAlANI SUNDEK-BA.MS KOER. 

24 cr. L. J. 279 : 71 I. C. 999 : 

3 Pat. L. T. 628 : A. I. R. 1923 Pat. 76. 

— 0 . 21. R 35 ^^2) — Joint property —Suit for 

recovery of joint possession—Ouster of a co-sharer- 

Decree, nature of, , . 

A person who is entitled to possession of immove¬ 
able property jointly with others is not merely entitled 
to a decree declaring his rights in the land, but shauld 
be granted decree for joint possession. It makes no 
difference whether he was originally in possession and 
was subsequently disposse.ssed or whether he never had 
been in possession. {Lindsay and ffanhaiya Lai, 

/ / ^ KisHESAR Singh v. Hanu.man Singh. 

44 A. 1 : A. I. R. 1922 All. 314. 

_ 0. 21. Rr. 3) f2) and ZQ~Compliance loith— 

What amounts to. ... , 

Where the persons concerned have been made aware 

of the delivery of possession in the course of execution 

proceedings and the publicity, which is the object of 

the provisions of the law. has been clearly achieved, 

it must )e held that there has been substantial com¬ 
pliance with it. 20 P. R. 917 <Jist. {Leslie Jones and 

Dundas, J J.) JUHR LAL v. PEMAN. 

/Junaas, jj ) } ^ ^ ^ ^ ^ ^^3 

_21 Rr. 35 (2) and 96 — Possession taken 


under is symbolical possession. 

There can be no symbolical possession as between 

the parties to a decree where the properly, is immove¬ 
able property which is capable of immediate actual 
possession and comes within the scope of the direction 
in O. 21 , R. .15 (<). C. P. Code. Either the decree- 
holder is put in possession or not. symbolical possession 
is the term properly applied where the property is of a 
kind which can be taken possession of in execution 
only under O. 2 i, K. 35 ( 2 ). 3^ and 96 . Formal deli¬ 
very under the provisions of O. 21 . K. 35 (O actual 
delivery. 10 N. L. R. 60 , followed. {Batten, J.C.) 
PANDURANG V. SHRIPAT. 6 N. L. J. 167: 

72 I. C 318 : A. I. E. 1923 Nag. 237. 

_^ 0 , 21, R. ZQ—Symbolical possession—Grant 

of, in a case not contemplated by the Code is not effect- 

delivery of symbolical possession is effective 
only in cases where the Code recognises symbolical 
possession. Nor does the delivery of such possession 
affect persons impleaded as parties to the suit against 
whom however there is no decree for possession. 36 B. 
273 , foil.; 20 Bom. L. R- 502 . P. C., dist. {Pratt and 
JCauZa,//.) RaGHUNATH WaMANz/. KONDIBA 
BabaJI 24 Bom. L. R. 499 : 68 I. C. 91 ; 

46 B. 932 ; A. I. R. 1922 Bom. 2. 

_^0. 21, R. Z^—Proclamation effected by beat of 

^rum—No copy of warrant affixed—Possession is not 
properly delivered. , , , 

Where delivery of possession was duly proclaimed 
by beat of drum but a copy of warrant was not affixed 
as required by law. Held : that there was no proper 
delivery. 20 P. R» 19 U FoB. ^Le Rosstgttol, JJ) YUSIF 
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ALi KHAN t'. Abbas ALi Khan. 6 L. li. J. 622 : 

84 I. C. 733 : 26 Pvnj. L. R. 27 : 

A.I.R. 1925 Lah. 264. 

_ 0.21, R. 37— No Previous attachment — Appli- 

cation for arrest is legal 

There is nothing illegal in an application for arrest 
whether or no there has been a previous attachment. 
{HnrriSim, J.) VaISHNO DaS FIRM TIRATH DAS 
JaMNA DaS. 7 Lah- I*. J. 166 : 89 I. C. 138 : 

26 Punj. L. R. 494 : A. I. R. 1926 Lah. 379. 

—— 0 . 21. R. 37 Pendency of appeal — Effect. 

The mere fact that an appeal is pending against a 
decree is no reason for not enforcing execution by 
arrest when the execution has not been stayed. {Scott- 
Smith /) Mehr Chand z/. Ram Lag. 

A. I. R. 1924 Lah. 360. 
_ 0. 21, R. 39—Whole amount must be deposit¬ 
ed within 30 days. {Baker, J. CJ) NaraYAN v. 
RamakriSHNaJI. a. I. R. 1926 Nag. 30. 

_0.21, R. ^O—Arrest of iudgment-debtor — 

Imprisonment -Property of. 

Wheie all the moveable and immoveable properties 
of the judgment.debtor had been sold in execution of 
decrees obtained by other persons and is not able to 
pay off the whole or any portion of the decree debt, it 
would be improper to order his imprisonment. {^Mar- 
tineau, JJ LaLA DaS v. MINAMAL. 

4 Lah. L J. 266 : A. I. R. 1922 Lah. 259. 

_ 9 21 Tt 43— Surety for attached moveables 

can b.- provided against in execution. 

A surety, for attached moveables, who agrees to 
produce it when called upon to do so, can be proceeded 
against in execution if he fails to so produce. R. 43 
does not affect his liability. {Gokul Prosad, /.) 

Madho Prosad v. Peari Lal. 62 I. C. 719 t 

19A. L. J. 247. 

___0. 21, R. 43— Surety for attached property — 

Execution against—Procedure. 

Where in execution of a decree, the property is 
made over to a third person for safe custody on his 
executing a bond with sureties to produce it when re¬ 
quired the decree-holder on failure to produce cannot 
proceed to enforce the bond against the sureties but 
should get the bond assigned to himself and sue on it. 
{Abdur Rahim and Napier, JJ.) RaJA OF VEN- 

KATAGI RI V. SURAKRISHNA REDDI. 

12 L. W. 329 : 60 I. C. 134 : 

(1920) M. W. N.784 : 39 M. L. J.472. 
_—.0. 21, Rr. 45 and Applicability — Attach¬ 
ment of—“Agricultural produce tn the hands of third 
parties. 

O. 21 . K. 46 , C. P Code, and not R. 44 or R. 45 
applies to the attachment of agricultural produce in 
the hands of a third party. {Nincaid and Raymond, 
A / Cs.) lUKCHANU V. SaJANDAS, 

64 I. C. 1007 : 15 S. L. B. 128. 
—0. 21, Rr. 46 and S9—Simple mor/gag 

A 




Attachment of—Moveable property-Execution sal 
Setting aside. 

A simple mortgage deed is moveable property 
not only for purposes of attachment in execution 
but also for the purposes of sale O. 21 , R. 89 of the 
C. P. C. (relating to setting aside of sale of immove¬ 
able property) has no application to sale of mortgage. 
(Walsh, A. C. /. and Boys, J.) LaL UmRAO SlNGH 
V. LAL Singh. 22 A. L. J. 840 : 80 I. C, 890 ; 

L. R. 6 A. (Civ.) 674 : 46 All. 917 : 

A. I. R. 1924 All. 796. 

_0. 21, R Attachment of debt — Objection 

by debtor allowed—Whether attachment still continues. 
The order, dismissing the decree holder*s application 
for execution on the ground that there is no debt and 
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that the money therefore cannot be ordered to be 
deposited, puts an end to all previous proceedings 
whether by way of attachment before judgment or in 
execution, and the debtor cannot be asked again to 
deposit money in Court on the assumption that the 
attachment still subsists. (^Lindsay and Gokul Prasati, 

//.) TuLSHi Ram v. Hakkh Narain Rhagat. 

A. I. R. 1922 All. 384. 
-— 0. 21. R. 46 —Money deposited by a third per¬ 
son as due to iudgment-debtor—Payment to decree- 
holder—Effect of deposit. 

The decree-holder applied for attachment of a debt 
due to the judgment-debtor. The debtor objected to 
pay but admitted that on taking accounts the sum 
would be found due by him to the judgment-debtor. 
The Court directed payment of the debt into Court 
and on failure directed the debtor’s house to be sold. 
The debtor, therefore, deposited the sum into Court 
but it was shared by the decree-holder along with 
another decree-holder. He then sued the decree- 
holders for the sum. Held., that as by his admission, 
ihe was bound to pay that sum to the judgment-debtor, 
he could not recover. {Pigg)tt and Walshs J 

Mahadeo Prasad f. DirgbiJai Singh. 

43 All. 272 : 60 I. C. 881 : 19 A. L. J. 41. 

-0. 21, Rr. 46, 76, 79 and 80— Company — 

Shares—Execution sale—Eights of purchaser. 

Where share-? are sold in execution of a decree anrl 
the sale is confirmed nothing further is left to be done 
by the court or the transferee, the only thing left to 
be done is for the company either to recognise the 
transfer or refuse to recognise. (A' urnarasivami Sastri 
and Devadoss,/ NaGABHUSHaNUM v. RamCHan- 
DRA RaO. 45 M. S37 : 15 L. W. 470 : 

(1922) M. W. N. 331 : 70 I. C. 6j9 : 

30 M. L. T. 231 : A. I. R. 1923 Mad. 241 : 

42 M. X. J. 449. 

——0. 21, R. 46 —Right to sue for damages for 
breach of contract is not attachable 

The sale of a right to sue for damages arising out 
of a breach of a contract is invalid and confers no 
title on the purchaser. Such a right is not a debt 
within the meaning of O. 21 , R. 46 and is not attach¬ 
able. {Raymond, A. J. C.) GoRDHaN DaS KaLI 

Das V. Firm of Gokul Khataoo. 

78 I. C. 409 ; A I. R. 1925 Sind 98. 

-0. 21, R. 46 (1) {Z^~GarnishePs option- 

jurisdiction of executing court to order deposit or to 
attach and sell—Proper procedttre. 

Under O. 21 , R. 46 ( 3 ) of the C. P. Code a debtor 
prohibited under cl. (t) of sub rule ( 1 ) may pay the 
amount of his debt into court and such payment shall 
discharge him as effectually aa payment to the p irty 
entitled to receive the same. The wording a debtor 
^‘may” pay is quite clear and unambiguous and leaves 
no manner of doubt as to the meaning of the Legis¬ 
lature. It does not clothe the executing Court with; 
any power to compel the garnishee to deposit the debt 
into Court if he denies it and informs the Court to. 
that effect. An executing court is not bound to satisfyj 
Itself as to the existence of the debt. It can stillj 
cause it to be sold or appoint a receiver with garnished 
to recover the debt from him. 18 W. R. 40 ; 11 B. 4485 
28 A. 262 Ref. {Kinkhede, A J. C.) PaNNALAL v:^ 
Mt. Bhagirathibai. 20 N. t R. 11 

78 I, C. 601 : A. I. R. 1924 Nag. 98. 

■-0. 21, R. 50— Firm dissolved before decree — 

Firm's property can be proceeded against. 

Where the defendant firm had been dissolved before 
the decree was passed and the plaintiffs knew of such 
dissolution. Held, that the plaintiffs cohld still 
S>roceed against the firm but they could hot proceed 
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against any partner individually if they knew the firm 
had been dissolved before proceedings had been taken. 
{Maclcod, C. J. and Shah, /.) ADIVEPPA .SHIDLIN- 
GAPPA V. PraGJI MaHONJI. 26 Bom. L. R. 388 : 

A. I. R. 1924 Bom. 366. 

-^-0. 21, R. 50 —Interpretation of section— Sub- 

rule ( 4 ) does not affect sub rule ( 2 ). 

O. 21 , R. 30 , sub rule ( 4 ) is really intended to make 
clear the implication of sub-rule (ly. It does not in 
any sense affect the provisions of sub-rule ( 2 ) of that 
rule. The meaning of sub rule ( 4 ) is that a decree 
against a firm as such will not affect a partner who 
has not been served with a summons to appear and 
! answer so far as his other property is concerned. O. 2 i, 
R. 54 ( 2 ) is wide enough to cover the case of a decea¬ 
sed partner. {Shah, A. C. J. and Crump, _/.) JIVRaJ 
LalOOBHAI V. BhagvandaS. 24 Bom L. R. 1037 : 

68 I. C 627 : A. I. E. 1923 Eom. 66 . 
— - ■ '—0. 21,iR. 50— Decree against firm — .^/embers 
served individually—Firm insolvent—Ho application 
under 0,2\, R. 50 — Decree can be .xecuted personally 
against members. 

Where a decree has been passed against a firm but 
all the members have been served individually, the 
decree can be executed against them personally 
though the firm has been declared insolvent and 
though there has been no application under O. 21 , 
R. 50 . {Harrison, /.) VaISHNO DaS v. FIRM 
Tirth Das Jamna Das. 7 L. L. J. 165 : 

89 I. C. 138 : 26 Punj. L. R. 494 : 

A. I. R. 1925 Lah. 379. 

-0. 21, R. Scope. 

Deputy Registrar empowered to grant leave under 
Rule 50 cannot determine liability of a contesting 
party. {Carr and Brozun, J J.') LiM. KaR ChaNG v. 
T. S. CHETTY Firm. 4 Brr. L. J. II 6 : 

A. I. R 1925 Rang. 317. 
-~-0 21, R. 50 —Special leave—Partner appear¬ 
ing in his (Kvn name. 

No special leave is required for executing a decree 
against a person who has either appeared in his own 
name under O. 30 , Rr. 6 and 7 or who has admitted on 
the pleadings that he was a partner or who has been 
served as a partner w’ith the summons. {Rnpehand 
Bi/aram, A. J. C.) FlKM OF FaTEHCHAND MaDAN 
GOPAL V. Firm of Utammal Jhamandas. 

89 I. C. 401 

0. 21, R. 50 and 0. 30— O. 30 docs /loi mili¬ 
tate against O. 21 , j?. 50 . 

The provisions of O. 30 , C. P. Code, relating to 
suits by or against firms do not in any way militate 
against sub-R. ( 2 ) of O 21 , R. 50 , C. P. Code, if the 
latter is otherwise applicable. {Raymond, A.J.C.') 

Adamji Jafferji & Co. V. Shamsudin Imamdin. 

86 I. C. 1013 : A. I. R. 1925 Sind 293. 

61s. (l) and {^')—Decree against 
a drin—Execution against partner—Summons to 
appear and answer. 

A decree obtained against a firm cannot be enforced, 
except as to partnership property, against a person 
alleged to be a partner and against w'hom an applica¬ 
tion has been made under Cl. ( 2 ) unless he has been 
served with a summons to appear and answer the 
application specified in Cl. ( 2 ) and he has had an 
opportunity of dispu ting his liability as a partner. 
{Sanderson, C. J. and Bucklaiui, J ) JaGAT ChaN- 

Dra Bhattacharya V. Gunny HaJee Ahmed 

30 C. W, N. 11. 

—:- 0. 21, R 50 (2)— Transfer for execzttion — 

Court which passed the decree" is Court of transfer. 

Where a decree is transferred by one Court to ano¬ 
ther Court for execution, the latter Court is, for the 
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v>,rposes of (>. 21 , K. 50 ( 2 ) of the Code the “Court 

which passed the decree” and is competent to decide 

all questions aridng in execution thereof, 

y/.) SITA.- I.RASAl. . CLEMFNTS 

KORSON ^ Co. 43 All. 394 : 19 A. L. J. 18* 

61 I. C. 401 : 3 D. P. I*. R- ^ All.) 36. 
_0, 21. R. 50, Cl. (2)—/}ecrrc' ngninst firm— 

ExccitiioH against memhi)- of firm not served with 

Where a decree had been passed against a him 
alone if a person admits he is a member of a firm, 
action can be taken against him under O. 21 . R. 5° 

Cl (^) even thoupli he may not have been served and 
may not have been present when the decree pass 

ed. iA-n,„.-dy. J. C.a„d Pc,aval. 

SEN f. I.AKSHMICHAND. . C 1 SI 7 ’ 

86 I. C. 435 : A. I. R. 1923 Sind 317. 
_0. 21. R. £0 (2)’—C/n!fse ( 2 ) i' limited to the 

case of a pa> tner living at date of deeree. . 

(1.2 of O. 21 , K. 50 . ( ivil I». C., IS limited in its 
operation to the case of a partner who is living at the 
date of the decree and the property of a deceased 
partner in the hands of his legal lepresentative cannot 
be attached under the rule. {Rupchand BHareiniy A 
/ C,) FlKMOl' (iOKALDAS KHATAOO z/. FIRM OF 

VAsilMAL WADHUMAL. 

A. I. R. 192^ Sind 298. 

_0. 21, R.50 f4)— Decree against a firm — Exe- 

cution against a partner of the firm uhozoas not served 

With the siisnntons in the suit. 

Order 21 , K. 50 ( 4 ). C. P. Code, cannot be construed 

to mean that, unless a person who a partner in a 
firm, against which a decree has been obtained, has 
been served with the writ of summons by which the 
suit was instituted, he or his private property carinot 
be made liable under the decree and the decree hol¬ 
der’s right to execute the decree is limited to proceed- 
inss against the property of the partnership. (^Sander- 
son. C.J. and Buckland. J.) JaGAT ChaNDRA 
BHATTACHAKYYA V. (iUNNY HaJEE AHMED. 

30 C. W. N. 11. 

__0. 21. R. b2—Afoneys in Official Assignee's 

hands payable toUidgf»cnt debtor are attachable. 

Moneys in the hands of the Official Assignee which 
are payable to the judgment-debtors as cieditois of 
the insolvent by way of dividend declared by the 
Official Assignee, are attachable under O. 21 , K. 52 of 
the Civil P. C. {Taraporewalla, /.) HaRDAYAL 

shivi.al V. HaJi Ai>am Ooolmahomeo. 

87 I. C. 1011 : 27 B. L. R. £45 : 
A. I. R. 1925 Bom. 344. 
_0. 21, R. 52 —Order under is Judicial and not 

administrative. _ ... 

An order passed under O. 21 , R.S 2 is not an adminis¬ 
trative order but a judicia* one and is binding upon 
the parties concerned. {Suhrawardy and Graham, 

/ / ) lITENDRA Nath Sam.anta v. Asutosh Dey. 

82 I. C. 240 ; A. I. R. 1926 Cal. 354. 

_0 21, R. b2—Eund in Court—Attachment- 

Rival decree holders — Priority—Receipt of assets — 

Date of. . , , V .u 

Where a fund in the Court is attached by another 

Court in execution of a decree it is the duty of the 

former Court to hold the fund subject to the directions 

of the executing Court and to transfer it to that Court. 

The fund, as soon as it is transferred to the execution 

Court becomes “assets held”, by that Court within 

S. 73 of the C. P. Code. All decree-holdei^i can claim 

rateable distribution where they have applied for 

execution to the executing Court before the receipts of 

such assets. If the executing and the cust^y Court 

are the same, the fund becomes the assets within S. 73 
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of the C. P. Code by an order of attachment coupled 
with a formal order of transferor the fund to the credit 
of the suit in which the execution is sought. {Pi^allis, 
C. J. Ayling, Sadasiva Aiyar, Napier and Krishnan, 
J /.) VISVANATHAN CHETTY V. Arunachkllam 
ChettY. 44 Mad. 100: 12 L. W. 744 ; 

28 M. L. T. 412 : 60 I. C. 302 • 
(1921) M. W. M. 14 (F. B.) : 39 M. L. J. 608. 
-^0. 21. R. 53 —Attached decree—Court cannot 


ll. 

Where a decree in favour of the judgment-debtor is 
attached in execution of a decree against him, the 
Court must execute the attached decree and apply the 
net proceeds in satisfaction of the decree sought to be 
executed. It cannot sell the attached decree. Where^ 
however, an attached decree was sold and was purcha¬ 
sed by the attaching decree-holder who executed it 
and realised a larger amount under it than he paid for 
it. Held, that he must give credit to the judgment- 
debtor for the full amount reali<ied by him. (^Maclcody 
C. /. and Fawcett, J ) VITHALDAS PRaBHU t'. Sl)B- 
raYA ManJaPPa. 45 Bom. 343 : t9 I. C. £41 s 

22 Bom. L. R. 1304 

_0. 21, R. 53— Attachment of decree — Payment 

into Court of money due under attached decree — Cessa¬ 
tion of interest. 

Where, in execution of a decree, another decree is 
attached and the moneys payable under the attached 
decree are paid into court, interest on the amount of 
the attached decree as well as on the decree amount 
due to the attaching decree-holder, stops to run fronv 
the dale of the payment into court. This fits in with 
the view that the holder of the decree sought to be 
executed by attachment of the other decree is in law. 
the representative of the holder of the attached decree. 
(Mooherjee and Panton, J J.') MADAN MOHAN DEY 
V. BiSHNUPaDA Dey. 64 I. C. 780 : 3> C. L. J. 109. 

_!_ 0 . 21 . R. 53— Adjustment out of Court 

Adjustment between the judgment-debtors in decree 
sought to be attached and person attaching such 

decree is not prohibited but only that between judg¬ 
ment-debtors and decree-holders in the decree sought 

to be attached. {^Dqs and Ross, J/.) KamCHaRAK 
Singh z> Jangbah.mjur Singh. 5 Pat. L. T. 631 : 

79 I. C. 900 : A. I. R. 1924 P. 696. 

--- 0.21, R. 53 — Procedure. 

Rule 53 lays down the procedure to be followed in 
execution, when a money decree is attached and it has 
long been a settled law that a money decree cannot be 
sold in execution. (^Heald and JLentaigne, J J 
Mauno Lun bye £/. Maung PO NYUN. 

2Bur.L. J 151.761. C. 679 : IR 860: 

A. I. B. 1924 Rarg. 21, 
_0 21, R. 53 (1) —Proceedings as if decree not 

cdvcrej by Rule are only irregular. 

A Court in proceeding to attach and execute a decree 
which is covered by the Rule, as if it were a decree 
other than that covered by O. 2 i, R. S3’ sub-cl. (i) 
merely commits only an irregularity and the sale of 
surh decree is not a nullity. iSulaiman and Mukerjt, 

/ f Fateh lal v. Sher Singh. 8 o I. C. 660: 

6 L. R. A. (Civ.) 63 : A. I. R-1925 All. 264. 

_0. 21, R. £4— Prohibitory order — Service of 

_ Proof—Loss of records. 

In execution of a decree certain property was at¬ 
tached on 25 - 4-1916 by means of a prohibitory order 
under O. 21 . R. 54. C. P. Code. Subsequently on 
20-6 1 Q 16 the property was privately sold. Thereafter 
the attached property was sold in court auction and 
purchased. It was found that the prohibitory order 
was duly served on the judgment-debtors but that 
I portion of the record of court which would show whe- 
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ther the service was affected in the prescribed manner 
had been destroyed. Held that the court should 
presume that official acts were regularly performed and 
in view of the fact that a material portion of the re¬ 
cord was not in existence, the burden of proving due 
service of notice ought not to be thrown on the Court 
auction-purchaser. (^Daniels and Heave, MAHO¬ 

MED ABDUL Gafoor Khan v. akram Hasan. 

22 A. L. J. 703 : L. R. 5 A. 62j : 46 All. 741 : 

A I. R. 1924 All. 747. 
--0. 21, R. 54 — Siyict compliance xvitk provi¬ 
sions is necessary—Site lUit/i house on—Site assessed to 
Revenue—Whole property is land, paying revenue to 
Government. 

V'hen the law lays down a definite procedure for the 
doing of an act which is purely symbolical that proce¬ 
dure mnst be strictly followed, and any omission 
therein must, therefore, be regarded as material. 20 
P. R. 1917 , Foil. Where a house stands on a site which 
is assessed to revenue, the property is land paying 
revenue to (government witijin the meaning of O. 21 , 
R. 54 , If the order required under R $4 is not affixed 
in the Collector’s office, the attachment is invalid. 

Per Fforde. J. —The meaning of the word “land,” 
unless otherwise controlled by the context includes 
everjthing which is above or beneath the surface. 
Under O. at, R 54 the term “land” is not declared to 
be used in any special or restricted sense and accord¬ 
ingly we must presume that it bears its ordinary mean¬ 
ing. Accoidingly it comprises not only the site upon 
which a house stands, but also the building. (^Broad¬ 
way and Fforde. J J.') NaWAB AHMAI>z/. S. K. BOSE. 

A. I. R. 1925 Lah. o83. 

-0. 21, Rr. 54, 67 — eVon-compUanCe is material 

irregularity 

Under O. 21 , Rr. 54 and 67 , a copy of the proclama¬ 
tion order must be affixed on a conspicuous part of the 
property. Where prima facie from the serving officer’s 
report, this was not done. Held, it is a material iiregu- 
laritv. (^Campbell, J WlSHWA NaTH 2 /. RaHMAT 
Ullah, A. I. R. 1923 Lah. 671. 

■ 0. 21, R. 54— Proclamation is necessary. 

In order to constitute a valid attachment, the pro¬ 
clamation described in the second portion of R. 54 
of O. 21 must be carried out. (Broadway and 
Harrison, jjf) MULA RAM v. JIWINDA RAM. 

4 Lan. 211 ; 5 Lah. L. J. 200 : 72 I. C. 452 : 

A. I. R 1923 Lah. 423. 
—0. 21, R. 64— Revenue suit — Rent payable in 
shrotrietn village. 

Rent payable in the case of shrotriem villages is 
revenue within *he meaning of O. 21 , R. 54 , C. P. 
Code. (Oldfield and Devadoss, J J.') PAMIDIMARKI 
GaNAMMA z/. KETJREDDI. 46 Mad. 736 : 

(1923) M. W. N. 463 : 75 I, C. 869 : 

A. I. R. 1924 Mad. 217 : 4j M. L. J. 263. 

■ 0.21, R. 54— Omission to post order- of 
attachment in Collectors office is not fatal. 

The omission to Dost a copy of the order of attach¬ 
ment of immoveable property in the office of the 
Collector as required by O. 21 , R. 54 ( 2 ) does not ren¬ 
der the attachment invalid, if ail the other formalities 
prescribed by O. 21 , R 54 have been observed 41 M. 
844 , followed (^Hallifax, A. J. C.) JODHAN v. 
KaPILNath. 69 I. C. 663 ; A. I. R, 1923 Nag. 78. 

-0. 21, R. Certified copy of xvarrant of 

attachment containing bailiff^s report that Process- 
server had reported posting of notice of attachment on 
Icmd etc., is not, against persons disputing atteukmefit, 
legal evidence but may be used as basis of evidence — 
Identification of land must be Proved. 

When the fact of attachment of land is disputed. 
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identification of the land must be proved. Though a 
ceitififd copy of a warrant of attachment containing a 
report by the bailiff that a process server has reported 
the posting of attachment on the land and on the 
headman’s house and on the notice board of the Court 
may be used uS the basis for the reception or the 
evidence of the attachment ; but is not, as against 
persons disputing ihe attachment, legal evidence of 
such attachment. (Lentaignc, J.') Hla BAN v. A. 
V. P. L. KAMANATHAM CHETTIAR. 

3 Brr. L. J. 287 : A. I. R. 1925 Rang. 89. 

-0. 21, R. —Attachment—Interest of Hindu 

son in co-parcenary property—Effect of. See FaQIR 
Chand 7 . Lal Sant. 89 I. C. 291. 

-0. 21, R £4— Auction sale — Notice of. 

Law does not require any notice of an auction sale 
other than the publication provided for by O. 21 , R. 54- 
(Ashworth, A. J. C.) SHER KHAN MISRI LaL. 

89 I. C. 107. 

-0. 21, R. 54 ( 1 )— Immoveable property — 

Equity of redemption is. 

The equity of redemption of a mortgagor is im¬ 
moveable property within the prohibitory provision 
contained in R. 54 (i). (l^/ooker;ee, A. C. J. and 
Fletcher, /.) BIRENDRA NATH MiTTER V. MARTIN 

& Co. 62 I. C. 167 : 33 C. L. J. 7. 

-0 21, R. 57— Execution case struck off for 

default — Attachment directed to subsist— Order is 
valid and attachment continues. 

An order of Court directing an attachment to subsist 
even when the execution was ordered to be struck off 
on account of a default on the part of the decree- 
holder is an improper order, but not a nullity and is 
binding on the parties to it. 1922 All. 62 Foil. 
(Muk-^rii, J.) MULAY V. HALGOVIND. 

6 L R. A. (C v.) 275 : 87 I. C. 349 : 

A. I. R. 1925 All. 456. 

— 0 , 21,R. 57— Dismissal of application—Effect 
on attachmentkbefore judgment. 

O. 21 , R. 57 , C. P. Code, does not apply to attach¬ 
ment before judgment but its operation is confined to 
attachments in e.'cecntion of a decree. O. 38 , R. 9 of 
(he C.P. Code provides as to how and when the attach¬ 
ment before judgment is to cease. (^Sulaiman and Kan- 
haiya Lull, J J.) BHOREY AKHEY RaM v. BaSANT 
LaL. L. R. 5 A. 606 : 80 I. C. 106 : 

46 All, 894 : 22 A. L. J. 823 : A. I. R. U24 All. 860. 

-0. 21, R. w7— Dismissal of execution — Order 

maintaining attachment—Effect of. 

Though an order dismissing an execution case but 
maintaining the attachment is not a proper order foi 
the Court to pass, once it is passed it is binding on the 
parties between whom it is passed, 38 Cal. 482 , dist. ; 
41 A. 157 , dist (Piggott and Walsh. J J.} MAHOMED 
MUBARAK Husain v. Sahu Bimal Prasad. 

44 A. 274 : 20 A. L J. 113 : L. R. 3 A. 52 : 

6 j I C. 91 : A. I. R. 1922 All. 62. 

-0. 21, R. o7— Striking off — Execution — 

Struck ofif—Effect on attachment. 

It is not an easy matter to decide whether property 
! remains under attachment when the darkhast is 
struck off Strictly sneaking if the darkhast is struck 
.off the attachment would go with it. It seems contrary 
to the ordinary meaning of words that when a darkhast 
which is issued to attach property, is dismissed, still 
the attachment continues. ’ Having regard to the con¬ 
duct of the judgment-creditor it was held in this case 
that there was no subsisting attachment at the time of 
the transfer. (Maeleod, C. J. and Coya/ee, /,') 
Ganpati V Devappa. 24 Bom. L. R 442 : 

76 I. C. 895 : 46 B. 942 : A. I. R. 1923 Bom. 30 (2). 
— ■ -0. 21, P, 67 — Default — What is — Execution 
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,Y€ci/i>i^^ s Struck otT—Rcgucst hy dccrec-holdcr — 
AttcichtfH'ut U' coiitiuucs>. 

The word “detauk” in O. 21, K. 57 i? not restricted 
to default of appearance but applies also to a failure 
to do whai the decree-holder is bound to do. Where 
he failed to carry on the execution proceedings and 
had them struck off. the attachment ceases. {,Sco(t- 
Smith and Zafar A/i, //.) LaKHPAT RaI tv. MaYYA 

A. I. R. 1924 Lah. 645. 

L... J- 0 . 21 , R. 57 - Default. 

The word “default" inO. 21. K. 57 means a failure 
to '»o wliat the decree hoUlor was bound to do,that is, 
K. do on with his applicatio*'. and have the property 
sold. {Scott Smith ami Abdul Qadir. JJ.') .FaIEH 
fkN c'. <;i)'l \B DIN. 3 Lah. 7 : 67 I. C. 543 : 

A. I. R. 1922 Lah. 108. 

-0.21. Rr. 57.58. GZ—Strikiuj,’- off - I^tcr 

, rdcr oil oldci ticu fciitioii is a nullity. 

Properties l^eing attiached in execution, objections 
were put in under O. 21, K. 5 ^* Pending their dis- 
po'^al. as the decree liolders were able to realise part 
of the decree amount.the proceedings were struck off— 
subsequently, on the representation of the objectors 
tliat the decree had been adjusted l)elween the parties, 
the objection petition was allowed cx parte. On a 
question arising as to the effect ot this order, Held, 

the effect of the order striking off proceedings was 
to raise the attachment, and with that order the court 
became functus officio and had no power to pass any 
further orders therein. The later order allowing the 
objection was therefore quite unnecessary and redun¬ 
dant and being a nullity in the eye of the law. there 
was no necessity for the decree lioklers to bring a suit 
within one year under O. 21, K. 63. {Scott-Smith 
and Abdul Quadir. /J.) FaTEH DIN Z'. QUTAB DIN. 
3 Lah. 7 : 67 I. C. 543 ; A. I. R. 1922 Lah. 108. 
—0. 21, R. 57— Aflac/iment before ludf^ment — 


Dismissal of exc. ution application for default—Attach 
meat whether ceases. , 

Where an execution petition is dismissed for default 
an attachment before judgment al.so ceases. {SPeneer 
and MadhaTan Nair JJ.) SUBRAMANIA AIYAR i/. 

KrISaNA Aivar. 1925 M. W. N. 887. 

- 0. 21. R. 57— Sngsestion by Court to with¬ 
draw execution appli'-ation and file another— f irst 
application dismissed—Attachment ceases to exist as 
far as strangers to proceedings arc concerned. 

Where the executing Court suggested that execution 
petition may be withdrawn and it dismissed the same. 
Held whatever the effect of that order was between 
the decree-holder and the judgment debtor, persons 
who were not parties to the execution proceedings and 
who did not know all that passed between the Court 
and the decree-holder were entitled to rely on the fact 
that the petition was dismissed on account of the un¬ 
willingness of the decree-holder to proceed with it. 
The result of this was that the attachment ceased to 
exist and a claimant whose claim was disallowed was 
entitled to rely on the result of the dismissal of the 
earlier petition and say that the attachment had 
ceased to exist so far as he was concerned. {^Ramc- 
am and Venkatasubba Rao, JJ.^ KUMARA GOUNDAN 
V. THEVARAYA REDDI. 1925 M, W N. 406 : 

87 I, C. 635 : A. I. R, 1925 Mad. 1113 ; 

48 M. L. J. 616. 

-0. 21, R. 57 and 0. 38, Rr. 8 & Attach¬ 
ment before Judgment—Decree subsequently passed in 
the suit—Execution of the decree—Dismissal of execu¬ 
tion petition owing to default of decree-holder — Attach- 
merit ceases. 

Heldy (by the majority of the Full Bench. Coutts 
Trotter ^ Ramesam and Waller., J J . Sch7vabe C. J. and 
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IVallacc^ J. dissenting) : Where a party obtained an 
attachment before judgment and subsequently a decree 
was pa.ssed in his suit if his execution petition is dis¬ 
missed for want of due deligence in presenting the 
necessary papers to the Court the attachment of the 
property ceases. The provisions of (.). 2 1 , R. 57 apply 
to attachmei.t before judgment which become con¬ 
verted into attachment in execution when application 
is made to execute the decree passed in the suit. Arv 
attachment before judgment becomes an attachment 
in execution when an application for executing the 
decree,is made and admitted. 42 M. i : overruled 
44 M. 902 ; 41 M. L. J. 256 followed. Held by 
Schwabe. C. J. and Wallace. J ) The provisions of 
O. 21 , R. 57 do not apply to cases of attachments 
before Judgment. 

Per Wallace, J . An attachment before judgment 
under O. 38 of the Civil Procedure Code only comes 
to an end by a formal order withdrawing it. 
\schwahe. C. J Coutts / rotter, Ramesam. Wallace 
and Waller, JJ.) MEVYAPPA CHETI’IAR V. CHITMM- 
BARAM CHETTIAR. 34M.L T. (H. C.) 118 : 

1924 M. W. N. 392 : 79 I. C. 144 : 47 Mad. 483 : 

A. I R. 1924 Mad. 494 (F B) : 46 M. L. J. 415. 
-0. 21. R. 67 —Dismissal of execution — Exe¬ 
cution transfencd to Collector. 

Where the execution proceedings have been trans¬ 
ferred to a Collector, he has power to dismiss the 
application under, O 21 . K. S7» C. P. Code and there¬ 
upon the attachment ceases. {Haitifax, A. J. C.') 

Shanker RaO V. MaNIK Rao. 68 I. c. 643 : 

A I. R. 1923 Nag. 18. 

0 21. Rr. 57 and 58— Dismissal of execution — 
Collector executing decree has poioer to dismiss. 

A Collector is invested with all the powers which 
the court might exercise in the execution of the decree. 
These include the power to dismiss under O. 2 i, R. 57 
C P. C.. but do not include the powers to investigate 
claims made or objections preferred under O. 21 , 
R. 58 , becati e such an investigat on wou d not be “in 

the execution of ine decree. ” {Hailifax^ A. J^C.') 
HaREAE t'. NaRAYAN. 18 N L. R. 1-52 : 

4 N. L. J, 118 : 64 I. C. 420 : A. I. R. 1922 Nag. 267. 
0. 21, R. 57— Revival of attachment—Dismis¬ 


sal of excention application — Restoration. 

Where an execution application dismissed for de¬ 
fault is restored the attachment which came to an end 
on the dismissal of the execution application is revived 
and an execution sale without a fresh attachment is 
valid. {Hallifax, A. J. C ) HaREAL v. NaRAYAN. 

4 N L. J. 118 : 18 N. L R. 1-52 : 64 I. C. 420 : 

A. I. R. 1922 Nag. 267. 

-0. 21, R. yi—Continuance of attachment— 

Order determining—Rule does n.4 apply. 

Where there is an explicit order putting an end to 
the attachment the provisions of O. 21 , K. 57 , C. P. 
Code have no application nor is there anything in the 
r ile which limits the power of theCourtto pa;a such an 
order. {Daniels, J- C. and Dalai, A. J . C ') SHEIKH 

Mahomed muzaffar aei khan v. Bhagwati 
Prasad Singh, 66 I. c. 642 :8 0 . L. J. 358. 

• -0. 21, R. 57 —Dismissal of execution appli¬ 

cation—Cessation of attachment—Agreement to give 
time to de'-ree-holder—Effect of. 

A decree-holder in execution of a decree attached 
the properties of the judgment-debtor but subsequently 
accepted a payment made by him towards the satis¬ 
faction of the decree and agreed to give time for pay¬ 
ment of balance of the decree amount Thereupon 
the Court dismissed the application after recording the 
part-payment. Held that the effect of the dismissal 
of the execution application was to put an end to th^ 
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attachment and that the dismissal was due to default 
of the decree-holder. No doubt the Court has no 
power to dismiss an application for execution unless 
there is default on the part of the decree holder but, 
as has been held, default means a failure to do what 
one is legally bound to do. {Das and Bncknitl^ JJ-) 
UIKRISINA V. BIBI SoGHRA. 4 P. L T. 4i8 : 

71 I. C. 881 : A. I. R. 1923 P. 446. 

__0. 21, R. 58— Applicability of — TaPavi^ ad¬ 
vances—Proceedings for realisation of—Sale of rent 
alleged to be due to tenant fretn sub-tenant— Obtcction 
by sub-tenant that rent had already been paid Dismis¬ 
sal for default—Suit for realisation by purchaser — 
Maintainability of. 

In certain proceedings for realisation of a tal<avi 
loan advanced to a tenant, certain rent alleged to be 
due to the tenant from his sub tenant was attached by 
court. The sub-tenant objected to the attachment on 
the ground that the rent had already been paid and 
there was nothing due to the tenant, but his objection 
was dismissed for default. The arrear of rent was 
then sold by auction and purchased by the plaintiff. 

In a suit by the plaintiff against the sub-tenant for 
recovery of the rent, the sub-tenant again pleaded 
that he had already paid up the rents and nothing 
was due. Held that there was no warranty of title in 
the sale held by the government for arrears of takavi, 
that the dismissal of the sub-tenant’s objection did 

not operate as in the subsequent suit for 

recovery of the rent and that the objection of the sub¬ 
tenant was not an objection to the attachment under 
O. 2 r, K. 58 of the C. P. Code and his present defence 
was not shut out by reason of hi.s omission to bring a 

declaratory suit within the year prescribed by O. 21 , 

R. 63 , C.P. Code. {Mukerii, /.) SOBHA RAItl RAM 

PraSad R" ^ 263 • 

A. I. R. 1924 All. 910. 

_0. 21, R. 58— Objection to attachment — Capa¬ 
city dual—Procedure. 

An objection to attachment in execution proceedings 
by a person, ivnpleaded in the proceedings as heir of 
the deceased debtor, on the ground of his possession as 
trustee, must be decided under O. 2 J, K. 60 and ^such 
order is conclusive subject to a suit under O. 2 [, K. 63 . 
The person in his capacity as trustee is not the judg¬ 
ment-debtor’s representative, even though the author 
of the trust w’as himself, the judgment-debtor, except 
in cases in which the trust has been created after the 
suit or after the decree passed in it. Kanhaiya Laf 

/.) Uhagwan Das v. Mt. Mahomed Bano. 

L. R. 4 A. (Civ.) 447 : 75 I. C. 1053 : 

A. I. E. 1924 All. 183 1.2). 

-0. 21, Rr. 58 and Effect of order—Re¬ 
fusal to investigate claim—Suit by defeated claimant 
— Limitation. 

Where objections preferred by a claimant to the 
attachment and sale of certain property in execution of 
a decree were rejected without an investigation of the 
merits of the case and the property was ordered to be 
sold, which is incumbent upon the claimant to institute 
a suit within the period of limitation prescribed by 
Art. II of the Limitation Act. 41 M. 9®S» followed. 
(Ryves and Gokul Prasad. JJ ) GOBERDHAN DaS Z'. 

MaKUNDI LAL. 45 A. 438 : 21 A. L. J-342 : 

L. R. 4 A. 185 : 74 I. C. 1024 ; 
A. I, E. 1923 All. 435. 

■0. 21, R. 58— Premature Application 


The plaintiff filed a suit against two defendants, who 
were father and son. The suit was dismissed against 
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the first defendant, and decreed against the second de¬ 
fendant. The plaintiff applied to the Court to attach 
the property of the son. The first defendant then 
applied to the Court that the Court should not execute 
the decree against property which, he alleged, belonged 
to him, but if the Court had granted execution 
and attached his property the attachment should 
be raised. Held that the application of defen¬ 
dant No. I was in effect a quia timet application to 
prevent that happening which he was afraid would ap- 
p-.n if the Court after making an order for attachrnent 
of his property actually detained his property. Ihe 
application was premature and ought not to have been 
entertained by the court. {Macleod^C.J and Crumps 
J.) CHDNILAL z/. KaSHIBHAI 

25 Bom. L. R. 440 : A. I. E. 1923 Bom. 881. 
_0. 21, Rr 68 and 60 —Attachment of equity of 

redemption in usufructuary mortgage continues aespite 

mortgagee's applying fir its release. 

When properly in the possession of usufructuary 
mortgagee is attached, if it can be inferred that the 
decree-holder’s intention was not to attach the property 
itself but the equity of redemption, the attachment 
may be allowed to continue upon the equity of redemp¬ 
tion and it need not be released notwithstanding that 
the usufructuary mortgage applies for removal of the 
attachment. But otherwise, upon such application by 
usufructuary mortgagee, the attachment of the mort¬ 
gaged pioperiy at the instance of the holder of an 
ordinary money decree against the mortgagor must be 
released. {Shuraiuardy and Page^ J J MaHARAJ 

Bahadur Singh v. noshakan Bibi. 

80 I. C. 428 : A. I. E. 1925 Cal. 296. 

_0. 21, Rr. 58 and 63— Small Cause Court — 

Attachment before judgment of immovealle property— 
Claim petition—Power to adfudicate. 

Small Cause Court cannot order attachment before 
Judgment of immoveable property or adjudicate on 
claim proceedings resulting from it. {Rankin and B. 
B. Chose, / J .) SaDEK ALI v. SAiMEED AI.I. 

28 C. W. N. 16 : A. I. R. 1924 Cal. 193. 

-0. 21, R. t8~Mortgage decree for sale — 

Claim, if lies — Revision. 

A claim cannot be entertained under O. 21 , R. 5 ^ 
the Code to property, which has been ordered to be 
sold under a mortgage decree, and where it is disallow¬ 
ed no revision lies to the High Court under S. 115 of 
the Code. {Sanderson, C. J. and Richardson, J.) 

Mahabir Prasad v. Jogendra Nath. 

68 I, c. 271 : 26 C- W. N. 50. 

-0. 21, R. 58— Application by party against 

whom suit is dismissed—APPeal if lies. 

Where a defendant against w hom a suit is dismissed 
puts in an objection petition under O. 21 , R. 58 and 
that is dismissed he is entitled to appeal against the 
order, as the petition is one under S. 47 though actu¬ 
ally put in under O, 21 , R. 58 . {Moti Sagar, J ) MT. 
GauRAN V. Chandu LaL. a. I. E. 1924 Lah. 689. 

-0. 21. Rr. 68 and ZZ—Effect of order-' 

Attachment of debt— Dismissal of claim—Finality of 
order. 

Unless a suit is brought as provided by O. 21 , R. 03 , 
the party against whom the order is made cannot 
assert, either as plaintiff or as defendant in any other 
suit or as a party to any other proceedings, the right 
denied to him by the order. The procedure laid down 
in Rr. 58 to 63 applies to a debt attached in execution 
of a decree, and an order made against the alleged 
debtor is binding upon him, if he does not institute a 
suit for a declaration that no debt was due from him, 
within a year from the dale of the order passed against 
him. is hadi LaL C.J.') PlARA RAM v. GaNGA RaM. 
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13 P. W R. 1923 : 71 I. C. 43 (I) : 

A. 1. R. 1924 Lab. 367. 
-0. 21, R. 58— OhuctioH. 

Objection to atiachnient must be made first. The 
subsequent order .ifter attachment is raised is utmeces* 
sary. t-S nit t!i mui A'niul Quatitr, J J hATKH 

DIN V. (JUA'I AL DIN. 3 Lab. 7 : 67 I. C. -43 : 

A. I. R. 1922 Lab, 108. 

_0. 21. R. 58 (1)—— Claim petition — 

Ke-listei cii m 'rts^.if^e — S<i/e dire led to take place with 
notice <'t m 'rt.^-ic^e—Xatui e of order—Duty of Court 
to in: citiifo/e. 

\ mortj^a^ee put in a claim petition under j> 21, 

R. 58. to li.ue his mortgage right notified in the sale 
proclamation anil to have tAe property sold subject to 
such right and fuitiier to stop the sile pending disposal 
of the clabn petition. Tiie (.murt jtasserl the folloiMng 
order :—’ i'he mortgage is registered aiMt in the ordi¬ 
nary course should iiave found a place iii tlie encum¬ 
brance certiticate. The decree-holder opposes the 
petition as it is filed too late. Sale to lake place with 
notice of this mor gage and that decree-holder disputes 
it.” Held, the order was not one refusing to investi¬ 
gate into the claim, and being simply a refusal to stop 
the sale, did not relieve the ('ourl of the ne :essiiy of 
either investigating the claim or of refu-ing an investi¬ 
gation under the proviso to O. 21, R. ( 1 )• {/ackton, 
/.) MUFHU RAMAN CHETTTAR V, SEKTHA R A M A Y Y A. 

49 M. L. J. 7u6. 

__0. 21, R. hZ^Claim petition—Order disallow' 

tnff petition stating that suit is ind itahle ntid also that 
petiti ni :oa( tiled too late—Petition is not dismissed on 
ffround of delay. 

Where the order on a claim petition stated contest 
is practically between the two claimants and a suit is 
inevitable. On the grounds that the clainis have been 
preferred too late and the delay is not satisfactorily ex¬ 
plained, I disallow the claim ” field : it was diflicult 
to construe the judgment as one dismissing the petition 
on the gDund of delay in spite of the express statement 
to that effect, and If the judgment could not be regar¬ 
ded as one di-posing of the claim petition on the ground 
of delay, then the Full Hench decision in (.41 ?'*ad. 
985). that refusal to investigate a claim on the ground 
that there was delay in filing it is an order against the 
claimant, did not apply. {Kamesam and Venkatasubba 
Pao, If.) KUMARA GOUNUAN v. THEVARAYA 

REDDI. 192> M. W. N. 406 ; 87 1. C. 63> : 

A. I R. 1925 Mad. 1113 ; 48 M. L. J. 616. 
_0. 21, R. 08 —Possession not decided — Revi¬ 
sion lies. r> . 

In cases coming under O. 21, K. 5 ^ Court is 

bound to decide the question of possession and if a 
case is disposed of, without deciding such question, 
the High Court ought to interfere under S. 115 of the 
Civil F. C: {Madhavan Nair. /.) AFP.aSWAMY 
CHETTIAR 1 >- N. bALKRiSHNA PILLAI. 

21 L. W. 230 : 1923 M. W N 590 : 
87 I. C. 189: A. I. R. 192) Mad. 588 : 

48 M L. J 603. 

_0. 21, R. —Direction to proceed with sale 

after iirnply notifying claim amounts to adverse order. 
An order upon a claim petition which expresses no 

final judgment on the right put forward but simply 
directs the .sale after notifying the claim is an order 
against the claimant and he is bound to institute a 
suit under Art. iiofthe Limitation Act 41 M. 985 
foil. 'Madhavan flair., y ) P. RAMAL.INGAPPA v. 
A. NaRAYANAPPA. 82 I. C. 737 : 

A. I. R. 1925 Mad, 368. 

-0. 21, R. 58— Defeated claimant cannot avail 

of a suit, by successful party^ to reagitate his title. 
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An order on a claim petition adverse to the defen“ 
dant not having been set aside, he cannot take advan¬ 
tage of a suit filed by the plaintiff to re agitate the 
question of his title, and the fact that both the plaint 
and the written statement in the subsequent suit were 
within one year from the date of the order does not 
affect the question. 6 L. W. 281 Foil. ^Madhavan 
Nair.J') P. RaMLINGAPPA Z). A NARAYaNAPPA. 

82 I. C. 737 : A. I. R 192.) Mad. 368. 

_0. 21, Rr. 58 and 63— Claim petition — Dis' 

missal for default—Ptrwer of court to restore. 

Where a claim preferred under O. 21 , R 58 , C. P. 
Code is dismissed on account of the non-appearance 
of the claimant, the court has powei to restore it to 
the file. O. 21 , H. 63 , C. P. Code does not take away 
the light of the party to have the order of dismissal 
for default set aside {V enkatasubba Rao. /.) RamaPPA 
CHETTIAR V. Ekambara PADAYACHI. 

34 M. I. T 309 ; 19 I W. 685 
(1924) M. W. N 479 : 47 Mad. 6U 
79 I. C. 818 (1) : A. I R. 1924 Mad. 715- 

47 M. L. J. 13. 

_ — 0 . 21. Rr. 58 and ^%~Effecc of order—Order 
on. notifying claim to intending bidders without inves- 
tigat.ng it is improper — limitation Act. Art II does 
not tppiy- 

Plaintiff preferred a claim to prop.-rty attached in 
execution c f a decree obtained against another, stating 
that the judgment debtor was entitled only to a share 
in the saifi property, and that he was entitled to the 
other moiety. The claim was disposed of by an order 
I which, after reciting plaintiff’s contention ran as fol- 
i lows : ” Whatever right the defendant has will pass 

! by the sale. The petition does not require any further 
' investigation. The claim put forward by the petitioner 
will be noted in the sale proclamation. ” The sale was 
held and the decree holder himself became the pur¬ 
chaser. In a suit brought by the plaintiff for the re¬ 
covery of his half share of the property from the 
decree-holder purchaser(i) that the order on the 
claim petition was an improper one ; ( 2 ) that it was 
not, however, an order against the claimant (plaintiff) 
within the meaning of O. 21 , R. 63 , C. P. C., and the 
suit instituted more than a year from the date thereof 
was not barred under Art. iiof the Limitation Act. 
(spencer and Venkatasubba Rao. //•) KaCHINAM- 
THOI)! PaRAMBIL SaH.^RABI V KaCHIN AMT HODI 
PUTHl.A PURAVIL SrEEMAMUTTT’S SON ALI. 

17 L. W. 182: 72 I. C. 857 : A, I. B. 1923 Mad. 295 : 

44 M. L. J. 141. 

0. 21, Rr. 58 and 63 —Effect of order—-Claim 


bs mortzaifee—Adverse order d..clining to adjudicate 
docs not bar—Suit for enforcing mortgage LimitU' 
tion Conversation of mortgaged property into money 

—Effect of. . , J 

Property mortgaged to plaintiff was attached and 

brought to sale in execution by the defendant. On the 
day fixed for the sale, the plaintiff preferred a claim 
petition that the sale proceeds should be kept in court 
depo.sit to satisfy his mortgage and not be paid over to 
the defendant The Court dismissed the application 
holding that as the sale had taken place it had no juris* 
diction to hear the petition. In a suit by the plaintiff 
to enforce his mortgage and recover the mortgage 
money from the defendant the latter pleaded that the 
suit was barred by -Arts. 11 and 63 of the limitation 
Act. Held, by the hief Justice (agreeing with Spen¬ 
cer. J.) (i) that there was no order negativing the 

claim of Mie plaintiff and his suit was not therefore 
barred by Art. ii of the Limitation Act and ( 2 ) that 
the suit was one to enforce a mortgage and was govern¬ 
ed by Art. 132 and not by Art. 62 of the Limitation 
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Act, though the mortgaged property had been convert¬ 
ed into money as a result of the court sale. 41 M. 
985 (F B.) Dist.; 41 C. 654 (P-C.) Rel. {Schiuabe^^C.J • 
on a difference of opinion between Spencer and Krish- 
ftan //.) ABDUL KaDIR SaHAB SOMASUN(>A- 
ram CHETTIAR. 16 L. W. 485 : 

31 M. L. T. 441 : 43 M. 827 . 70 I C. 648 : 

A. I. R. 1923 Mad. 76 : 43 M. L. J. 467. 
_0. 21, Rr. 58 to QZ~Obiection—Ciaim un¬ 
der S‘ 34 of the PfO. Ins. Act—limitation Act, Arts. 

11 and 13 « 

The Official Receiver’s c’a’m to any property \vhe»-e 
the vesting was after the attachment of that property 
is a statutory claim and not a claim under O. 22 , Rr. 
58 to 63 and the Court dealing with such claims acts 
under S. 151 of the C. P. Code and not under O. 21 . 
Articles 11 and 13 of the Limitation Act do not apply 
to such cases. (^Sadasiva Atyar and Spencer, JJ.) 

Official receiver veeraraghavan Pattar. 

14 L. W. 333 : 45 M. 70 ; 69 I. C. 326 : 

(1921) M. W. N. 775 : 30 M. L. T. 77 : 

A. I. R. 1922 Mad. 189 : 41 M. L. J. 334. 

■ .—0. 21. R. 58 and S. - Objection to attached 

debt allowed—Smt by decree-holder decreed—Payments 
by debtor after claim allowed and before decree are vmd. 

Where a claim to an attached debt was allowed and 
thereafter the attaching decree-holder brought a suit to 
•establish his right to attack and got a decree but the 
debtor had made two payments to the creditor-claimant 
after the claim was allowed but before the decree in 
the claim suit, held, that the attachment should be 
taken as revived on the passing of the decree and to 
have continued in force since the original attachment 
and that the two payments are void under S. 64 of the 
Code against the purchaser in execution of the decree 
In the claim suit, i^fCrisknan and Odgers, JJ.^ 
ANTHAYA HEGADE V, MaNJaYVA SHETTY. 

45 M. 84 : 14 L. W. 371 : 69 I. C. 642 : 

(1921) M. W. N. 642 : A. I. R. 1922 Mad. 176 : 

41 M L. J. 393. 

-0. 21, R. \>Z^i\fortgagc—Prior and subseque 

tit—Prior mortgagee taking also a subsequent mort¬ 
gage—Suit by Puisne mortgagee — Sale—Claim by prior 
mortgagee. 

A person mortgaged his properties first to X then to 
y and then again to X. X obtained a final decree for 
sale on his earlier mortgage impleading Y and pending 
the same Y obtained a final decree for sale in a suit in 
which X has been impleaded in his capacity of subse- 
<juent incumbrancer. When Y applied for execution 
X objected setting up his prior mortgage rights. Held, 
the objection was not one under S. 47 but under O. 21 , 
R. 38 as by a stranger and it could not be taken in 
■respect of a decree for sale on a mortgage. {H alii fax, 

A. J. C ) Gangaram V. Kanhailal. 

80 I. C. 626 : A. I. R. 1925 Nag. 185. 

-0. 21, R. hZ~Obiection by judgment-debtor to 

•attachment on the ground that he has no saleable inte¬ 
rest—Obj ection dismissed—Appeal lies from the dismis¬ 
sal order — C. P. Code, S. 47* 

Order of dismissal of objection by judgment-debtor 
•stating that he has no saleable interest in the property 
attached is appealable. 8 All. 146 (F. B.) Foil. 
i^Dalal, J.C. and IVazir Hasan, A. J C.) LaCHMAN 

Prasad^ Mirnalini Debi. 28 0 . c. 175 : 

85 I. C. 997 : A. I. R. 1923 0 dh 618. 

--0. 21, Hr. 58, 60, 61 and 63—i?. 63 applies to 

an order passed under R- 60 or R. 61 — Only the aetion 
taken under R. 62 will be notified in the sale proelanta- 
tion—The intending purcha..er will only look to the 
entry in the sale proclamation irrespective of its basis— 
discretion under R. 62 may not be based on investi- 
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gation into the charge ■ C. P. Code, O. 21, A. 62 C. 
P. Code, O. 2\, R. 66. 

The result is the same whether a property is sola 
subject to a mortgage or a charge or whether simply a 
notice is given in the sale proclamation of such encum¬ 
brance. In both cases, merely a notice as to the 
judgment-debtor’s indemnity against incumbrances is 
given. The discretion exercised by the Court in chaige 
of execution proceedings under O. 21 , R. 62 may not 
ahvaj^s be based on an investigation into the nature 
and validity of the charge. The C.ourt may only de¬ 
cide under the role to issue notice under R. 66 to the 
intending purchaser that a ciaini i'< preferred in sup¬ 
port of the charge but the purchaser simply take'; the 
risks of the notice. A claim or objection under O. 21 , 
R. 58 must result in an order passed either under R. 
60 or R. 61 and R. 61 applies to an order made either 
uncier R. 60 or 61 . The Court under R 62 of C). 21 
may either release the property or disallow the claim 
and may continue the attachment subject to the charge 
It is only the result of the Court’s action under R. 62 
that will be notified to the public in the sale procla 
mation under O. 21 , R. 66 , cl. ( 2 ) and the intending 
purchaser will look only to such entry in the sale pro 
clamalion whether the entry is based on an action of 
the Court under O. 21 , R, 62 founded on the material 
supplied by the parties or on the basis of a report from 
the Registration Office: in both cases the entry would 
be the same and would have the same effect and the 
auction-purchaser is bound by the entry in the sale pro¬ 
clamation regarding encumbrances on the property to 
be sold in so far as his right and liability are concern¬ 
ed. Inasmuch as he does not come on the scene prior 
to the commencement of the sale he is not concerned 
with whether any enquiry into the validity of the en¬ 
cumbrance has been held or not prior to the entry in 
the proclamation, (^f'Yasir Hasan, J. C.) SaNT BUX 
V. Nadir Mihza. 27 0. C.308 : 81 I. C. 1013 : 

A. I. E. 192 O dh 154. 
-0. 21, Rr. -58 and ZZ—Mortgagee m posses¬ 
sion — Claim—Objection to attachment — D<smiss..l — 
Suit to establish mortgage right. 

O. 21 , R. 58 , C. P. Code corresponding to S. 278 of 
the old cocle refers to claim or objections regarding 
attached property on the ground that the property is 
not liable to attachment. Where a mortgagee in 
possession intervened by way of claim to an attach¬ 
ment of the property in execution and asked that his 
mortgage should be proclamed at the time of sale but 
did not apply for withdrawal of the attachment Held, 
that the dismissal of his objection did not render it 
obligatory on the mortgagee to sue for declaration 
within one year and that he could sue to enforce his 
mortgage or resist any attempt to dispossess him on the 
strength of his mortgage. {Daniels, J. C.') BlSHESH- 
war V. Chandrika Prasad. 11 0. L. J. 240 : 

A. I. R. 1924 O’-dh 384. 

■ — 0. 21, R 58 and S. 115— Objection — Rejection 
of claim—No revision. 

In this case certain house property was attached in 
execution of a decree. The objector claimed that the 
property in question had been purchased by him from 
the judgment-debtor on the 3 rd August, 1921 , before 
the passing of the decree in execution of which it was 
sought to be sold. The court below found that the 
bona fides of the sale-deed was doubtful and the judg¬ 
ment-debtor was really in possession of the said pro¬ 
perty in spite of the alleged sale The Court rejected 
the claim. Held, there was no reason in the«e cir¬ 
cumstances for interfering in revision. {Kanhaiya Lil, 
y. C.) SHYAM LaL V. Radhe shyam. 

10 0. L. J. 139: 74 I. C. 546 ; A. I. R. 1923 Ovdh 208. 
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_0 21 E. Question of benami cannot be 

^Cone into under A\ 58 A’. icO—Oz'. Pro. Code, 

\ que'ition of benami cannot be gone into in a pro- 
ceeding under O. 21 . K. 58 or K. too and an order 

based on purely speculative reasons 

/.) Ram KISHUN SINGH V. DAMODAk PKOSHAD. 

^ 5 P. L. T. 107 : 86 I. C. o99 r 

A, I. R. 1924 Put. 606. 

__ 0 . 21. R. b%—Obicciion—lVo jurisdiction to 

try Stitt after sale is held. 

It is obvious that after a sale is held m execution 
the attachment is ip^o facto determined and the Court 
had no longer any jurisdiction to try the claim case. 
{^Mulliek and Buekmll, JJ.) MT. PUHUPDEI KUAR 

V. KamcharitaR Barhi 4 P. L. T. 544 . 

74 I. C. 87 : A. I. R. 1924 Pat. 76. 

—_—0. 21. R. Effect of ordcrSale of proper¬ 

ty in execution is no bar to suit. 

O. 21 , R. 58 confers a statutory right of suit and his 
right is not affected by the sale of the property in exe¬ 
cution of the decree before the suit. 35 C. 2 « 2 , re¬ 
ferred. U^oala Prasad. /•) MT. MaNIK r/. RAMJAS 

AGARWALLa. 1 Pat. L. R. 51 ; 

3 P. L. T. 832 A. I. R. 1923 P. Id2. 

_0. 21, R. 58—Objection—Claim by legal 

representative of deceased judgment-debtor falls 
within S. 47 . C. V. Code. (Coutts aud Das, JJ.) 
NOWRATNAN LAL V. MRS. MARGARET 

Stephen 3 P. L. T. 613 : 68 I. C. 369 • 

A. I.R. 1922 Pat. 672. 

_0. 21, Rr. 58. 63 and 100 —Ob/ectious~-l/sif 

fructuary mort.ffatrec cauuot make^Dispossession by 
auction-f urchaser — Application under O. 21 , P- lOO 

Maintainability. . 

A usufructuary mortgagee in possession cannot ob¬ 
ject to an attachment under O. 21 . K. 5^- ^^bere such 
a mortgagee is dispossessed by the purchaser at an 
execution sale, he is entitled to apply to court under 
O. 21 , K. ICO and his application is not baired by 
O. 2 I,K .63 {Das and Adatni, •J J.') BiSWANAlH 
PATRA V. I.INGARAJ PaTRA. 70 I. C. 306 : 

1 P. 159 : A. I. R. 1922 Pat. 408 (1) 

-0. 21. R. bO—Effect of order. 

Objection petition of judgment-debtor to attachment 
on the ground that the property is v.aqf is an objection 
underO. 21 , R. 58 and an order allowing the objection 
is not appealable. {Coutti and Das, /J-) 

SAIN v. Muhammad Ejoz Hussain. l 

67 I. C. 438: 3 P. L. T. 432: A.I.R. 1922 Pat. 196. 
0. 21, R. 58- Objection. 


In proceedings under R. 58 , the Court cannot 
with the point whether the execution is titne^barred. 
{Das, J.) JaLALUDDIN V. MaNI RaM. 60 I. C. 375: 

2 Pat. L. T. 275. 
-0. 21. R. b%-~Effect of order—Attachment 

and sale of equity of redemption. ^ 

On attachment and the sale of the judgment debtor s 
share in the equity of redemption, the auction-purcha- 
.ser would acquire the right, title and interest of the 
judgment-debtor and nothing more. If the judgment- 
debtor w'as one of the three mortgagors, the auction- 
purchaser would step into his shoes and have all the 
rights as one of the three mortgagors. But the mort¬ 
gage was one and cannot be divided. {Broun, A, J. 
C.) MaUNG So V DEVIGYAN. 4 R. B E. 132: 

70 I. C. 630; A. I. R. 1923 Bang. 119 (2). 

--0. 21, R. 58— Objection — Investigation, 

In claim investigations, the duties of the Court are 
confined to ascertaining who was in actual possession 
at the time of altachment. The court will not go into 
ihe question as to whether that possession was fraudu* 
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lent or void. It must be determined by a regular suit* 
{Young, J.) HO SYEW WaING v. P. R. p. L. 
CHETTY. 13 Bur. L. T. 214; 64 I. C. 66 : 

A. I. B. 1922 L. B. 16. 

-0. 21. Rr. 69 to 63 and 6 . 115— Execution 

proceeding—Failure to inve tigate titU — Pevision. 

Where investigation has bten refused or an order is 
passed without investigation is not a proper order 
passed in avoidance with Order 31 , Rules 59-63 the 
High Court should and can interfere if it is in the inter 
ests of justice under section 115 . Where on the ob¬ 
jection that the property attached was not in posses¬ 
sion of the judgment-debtor on his own behalf but on 
behalf of the objector, the court failed to make inves¬ 
tigation a.s to on whose behalf the property was held 
and inquired only into the actual possession, held, it 
acted with material iiregularity and revision lay, {Duck^ 
“worth, /.) FHOMAN SINGH v. A. J. WELLS. 

1 R 276 : 2 Bur. L. J. 134 ; 76 I. C, 677: 

A. I. R. 1923 Rang. 195. 

_■ 0 . 21. Rr. 60 and 61— Title is threshed out 

only ineidentally. 

Per Pankin. /.—Rules 60 and 61 provide for 
a summary investigation into possession as distinct 
from a thorough trial of ultimate right but it is impos¬ 
sible to separate altogether the question of possession 
and of title. Thus if the judgment-debtor was in posses¬ 
sion he may have been in possession as agent or trustee- 
for another and this has to be enquired into. To that 
extent the title may be part of the enquiry in a claim 
case, but no ultimate questions of trust are intended to- 
be threshed out. {Pankin and Page, J J .) NaJIMUN- 
ESSA Bibi z'. Nacharaddin Sardar. ^ ^ 

51 Cal. 648: 39 C. L. J. 418; 83 I. C. 283: 

A. 1. R. 1924 Cal. 744. 

__0, 21, Rr. 60 and 63 and S. O^Effect of order 

under P. 60 . . 

An order under K. 60 , which makes it obligatory on 

the Court, to release property under attachment, is 

only provisional and liable to be set aside by a regular 

suit ; and therefore as transfer of such property, after 

the release order, is liable to be set aside if the order 

itself is set aside by a regular suit. {Mookeriee, A. C. 

J. and Fletcher, /.) PROTAB CHANDRA Z'. SaRAT 

Chandra 33 C. L J. 201- 62 I. C. 348: 

_0. 21, Rr. 60 and 61—Claim petition—No¬ 
decision as to the possession and interest of the claimant 

— Revision. ^ . * 1 • 

('ertain property w’as attached in execution. A claim*- 

ed interest in and possession of the property. The 
Court disallowed the claim but held, that he had some 
interest but not the entire interest. There was no End¬ 
ing what the nature of the interest was, nor a finding 
a.s to the person entitled to possession. Held, the order 
was illegal and liable to be set aside in revision by the 
High Court. {Jtvala Prasad, /.) NaINU v. BHUPEN- 
dra Nath Rakhat. 301. 0. 618. 

0. 21, Rr, 60 and 63 —Release from attach^ 


ment — Suit—Declaration of right to attach — Effect, 

An order releasing property from attachment is only 
provisional and the effect of the decree in a subsequent 
suit brought under the provisions of O. 2 i, R. 3 decid¬ 
ing the right to attach the property is to maintain the 
attachment originally made. {Heald, /,) MaUNG 
I*. MaUNG MAUNG. 2 Bur. 1. J. 118; 761. C. 617r 

A. I. R. 1923 Bang. 237. 

_0. 21, R. 61 —Claim dismissed—Attachment 

withdrawn—Suit by claimant for possession not neees- 
sory. 

Where a claim by a third party is dismissed, in an 
attachment in execution but subsequently the atucb- 
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ment is raised, the claimant is not bound to bring a 
suit within one year of the order under Art. 13 of 
Limitation Act and a subsequent suit by him for pos¬ 
session is not barred. {^Macleod, C.J, a>td Faiocet/, /.) 

Manilal Girdhar Fatal v. Mahasukhram 
VYAS. 45 Bom. 561: 59 I. C ; 774: 

22 Bom. L. E. 1446. 

-0. 21, R. 61 —Effect of order—Dismissal for 

default — Eff^ect. 

An order dismissing a claim for default is an order 
within the meaning of O. 21 , R. 63 of the Code and, 
subject to the result of a regular suit, is conclusive. 
\Chatterfee ani Pearson^ JJ .') SaTINDRA NaTH v. 
SHIVA PRASAD. 26 C. W. N. 126 : 64 I.C, 713: 

A. I. R. 1922 Cal. 166. 

' - 0. 21, R. 62 —Claim pettiioii — C. P. Code, 

O. 21 , R. 63 —C P. Code, O, 23 , R. i. 

An order recorded after the withdiawal of a claim 
petition under O. 21 , R. 62 , that “the proceedings are 
therefore dropped” is not an order under O. 21 , R. 62 . 
so as to become conclusive under O. 21 , R. 63 , but is 
equivalent to an order under O. 23 , R 1 . i^Baker, J. C 
and Hallifaxy A, J. C.) ChitnaVIS v. NaTHU SaO. 

20 N. L. R. 106: 7 N. L. J 170: 79 I. C. 1002: 

A. I. R. 1925 Nag. 2. 

' —0. 21. R. 62 —Order for sale suhiect ,0 mort¬ 

gage — Decree-holder Purchaser cannot challenge and 
mortgage. 

Where an objection is allowed and the attached 
property is directed to be sold subject to the mortgage 
of the objector, the decree-holder, merely by becoming 
the auction-purchaser of the property, cannot challenge 
the mortgage in a subsequent foreclosure-suit by the 
mortgagee against the decree holder auction-purchaser. 
A decree-holder cannot circumvent the order in an 
objective case by himself becoming the auction-pur¬ 
chaser. (^Kotval, A. J. C.) GOVIND v. DHEKLU. 

19 N L R. 16: A. I. R. 1923 Nag. 282. 

-0. 21, R. 62 —Mortgagee in possession—hf 

can claim to remove attachment. 

A mortgagee in possession of property can apply 
under O. 21 , K. 38 to have an attachment removed 
under 0 . 21 , R 60 , as rule 62 contemplates only the 
case of a mortgagee not in possession. (Daniels, J. 
C.) RAGHUNANDAN V AJODHIA PRASAD. 

10 0. & A.L.B. 185 : 11 O.L.J. 239 : 81 1. C. 648 (2) : 

A.I.R, 1924 Oudh 404 (1). 

-— 0 _ 21, R. 63 —Suit unde? — Applicability — 

Suit for consideration. 

Where on a clajm petition being dismissed, the ob¬ 
jector whose title was negatived, brought a suit 
against his vendor for refund ot money for failure of 
consideration, O. 21 , R. 63 does not apply and hence 
the suit need not be brought within one year. (Sulai- 
man, /.) RaTI RaM v. BURMAjIT. 21 A. L. J. 770 : 

L. R. 6 A. 28: 77 I. C. 82: 46 AH. 45: 

A. I. R 1924 All. 302. 

--0, 21, E. 63 and S. 47 —Suit under—Right of 

suit—Attachment of assets of deceased judgment-debtor 
—Claim --Rights of suit of decree holder. 

In execution of a decree, the decree-holder attached 
the assets of a judgment-debtor who had died. A 
reversioner who was not a party either to the decree 
or to the execution proceeding preferred objections 
under O. 21 , R. 38 , C. P. C. and the objections were 
allowed. In a suit brought by the decree-holder for a 
declaration of the liability of the assets to attachment 
and sale in execution held that the suit was not barred 
by S. 47 , C. P. C. (Bannerji^ /,) BaNSIDHAR v. SHAM 
Lall. 711. C. 1012: A. I. B. 1923 All. 292. 

-— 0. 21, B. 63— Mortgage of property — Motuy 
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decree ivas passed against mortgagor s z<e?tdor a??d the 
property zvas sold — Auction-pttrehaser was obstructed 
i?i takitig possessiosi by mortgagee—tdo adverse order 
in clai?n proceedi?igs passed agaisist mortgagor — Mort¬ 
gage IS valid. 

Auction purchaser of a property under a money 
decree cannot succeed in an action for possession^ 
against a mortgagee of that property from a vendee from 

the judgment-debtor under the money decree when the 
sale had t?ken place prior to the auction-purchase. 
The mortgage of the property is valid and enforceable 
in absence of evidence that the mortgagor was affected 
by any adverse order under Order 21 , Rule 63 . (Mac- 
leod, C./. and Coyafee, /.) SHRINIVAS NakaYAN 

Prabhu V. Shjddika Maidin Saiba. 27 B L R. 931: 

89 I. C. 990: A. I. R. 1925 Bom. 413. 

—-0. 21, R. 'Shall be dmclusive" mea?is that 

the order ca*i?iot be guesiiimcd ex..ept t?i that zvay 
iVhe?i attachme?it ceases, clai/?ia?it need not br??ig suit to 
set aside adverse order. 

Rankin, J. —The meaning of the words ijhall be 
conclusive’ is that the act of the Court is to be valid 
unless there is a suit. It means that the attachment 
held valid in the claim case shall be valid and the 
attachment removed shall be as though it never was, so 
far as the parties are concerned. The lule seems to 
mean that subject to a suit factum z>alet the act of the 
Court shall not be questioned save in that way. The 
effect of the decision as to possession in other proceed¬ 
ings in which that question may again arise is not the 
matter to which “shall be conclu.sive” are directly, 
addressed. The principle is that the object of making 
a claim in execution is to remove the attachment, that 
when the attachment is withdrawn that object is- 
gained and that if there exists no attachment, or pro¬ 
ceeding in execution on which the order in the claim 
case can take effect, one is not bound to bring a suit 
complaining of such order. It is no answer at all to 
say that a decree-holder’s suit under rule 63 has always 
to be brought after the attachment is removed. If the 
decree-holder succeed, he gets the attachment restored 
as at the date it was made and that is what he fights 
for. 

Per Page J. —It is not correct to say that if a person, 
elects to take advantage of the procedure laid down in 
Order 21 rules 58 to 63 of the Code of Civil Procedure, 
he must be content to abide by the provisions of the 
rules which he has invoked and that if an order is 
made rejecting his claim or objection, he must institute 
a suit within a year from the date of such order not¬ 
withstanding that the execution proceedings in respect 
of which his claim had been preferred have in the 
meantime come to an end. Whether the decree is 
satisfied, or set aside, or reversed, or whether the 
decretal amount is voluntarily withdrawn by the decree- 
holder or whether the order of attachment is discharg¬ 
ed the same result follows namely the parties are put 
back in the same position as they were in before the 
execution proceedings w’ere lodged. The object 
sought by the institution of a suit is to establish the* 
right of the claimant to the property in dispute and 
not merely to remove the attachment. A claimant is 
not compelled de bene esse to institute a title suit under 
rule 63 within a year after his claim under rule 58 has 
been rejected when the object sought by him in 
making the application under 58 has been attained by 
the release of the property from attachment within the 
time limited by rule 63 . In circumstances such as- 
these Article ii of Schedule i of the Limitation Act 
of 1908 does not apply. I 5 Cal. 674 Diss. (Rankin and' 
Page. //.) NaJIMUNISSA BIBI v. NaCHARADDIN 
SardaR. 51 Cal. 648 : 39 C. L. J. 418 :: 
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C. P. CODE I'V OF 1908). 0. 21. K. 63. 

83 I. C. 233 : A. I. R. 1924 Cal. 744. 
__0. 21. R. 63 —suit brought— 

D. fcuceishnrrcd. , t» « 

Adverse decision of a cl lini raised under O. 21, N. 50, 

prevents the unsuccessful parly from asserting the rights 

ttnis ciai ..ed in any capacity whether as plaintiff 

defei'.clant exct-pt in a suit under O. 21 K. 63. {/Vt 7 V 

bnuld and rmf.m.JJ.) HaRIPADA (HEKMAN) V. 

isURh NDRA Na'i h Saman tha. 

A. I. R. 1922 Cal 164. 

_0. 21, S. 63_ Suit under—What plaintiff 

viu^t pr.‘Vt — Shtftini^ of onus. 

A person who claims property which has been 
-xtta he 1 and which has been dismissed under O. 2i, 
k. 3'^muMin asuir under O. 2I, R. 63 give prima facte 
evidence of the genuineness of the document of sale 
and onct; he lias shown a pntn i facie title, the onus 
shifts to the decree-holder to prove that the transfer 
was fraudulent and unreal. ( Scott-Smt t/i and 
f'^nyde. yj.) DaULAT RAM 7'. GHUI.AM FATIM A. 

89 I. C. 933 (1) (Lah ) 

— 0. 21, R. QZ—fiffect of order— Limitation 

Act. Art. II. 

\\'here executing court does not adjudicate on inerits 
of the objection, the limitation for suit does not begin 
till the date on which fresh objections were allowed 
after second execution application by decree-holder. 
{Scott Smith and Abdul Qoiiir. //.) I^'ATEH I>lN 

QUTAB ]>IN. 3 ^ SI i u' 

A. I. R. 1922 Lah. 108. 

0. 21 R 63 and 0. 22, R. Claim pro- 


ccedini's—Rejection of objection—Suit to establish 
—Raillire to implead le^cJ representatives of deeeased 

decrec'holder — Ueeree — L.ffe t of. 

In claim proceedings a certain objection was rejected 
by the Court and the objector brought a regular suit to 
establish his title and obtained a decree. Reforc the 
suit was filed one of the decree-holders died and rhe 
plaintiff refused to join his legal representative as a 
defendant. //cA/, that the decree passed in the title 
suit is not binding on the legal representative of the 
deceased decree-holder becau.se he was not joined as a 
par'y in that Miit. That under 0 . 21 . R. />3 the 
Civ. Pro. Cofle the order rejecting the objection in claim 
proceedings Iiad become final as against tlie deceased 
decree-holder. 12 M. L. J. 3^^’ *5^ J909’ Dist, 

(Scott Smith, y.) PIYARA v. MaZHAK. 

16 P. L. R. 1922 ; 64 I. C. 359 : 

A. I. R. 1922 Lah 78. 

-0.21. R, BZ—Burden of proof — Suit by 

unsuccessful claimant—-Fraudulent transfer F.vi- 

deuce. 

In a suit under O. 21 , R- 63 by an unsuccessful 
claimant, where the objections as to the attached pro 
parties have been disallowed by the execution Court 
the burden of proof tr) establish the ownership of the 
property would lie necessarily on the plaintiff. Where 
the circumstances disclosed by the evidence on the 
record lead to the conclusion that the document must 
have been executed with the fraudulent object of 
defeating and delaying the creditors, the Court may 
presume that ihe alienation was fraudulent. {Abdul 

Raoof, y.) Mr. Mai Bai v. bhai Khan Singh. 

67 I. C. 876 : 3 L. L. J. 198. 

-0. 21. Rr. 63 & 57 —Claim petition disallotoed 

—Attachment ceasing under R. 57 —Claimant not filing 
suit ivithin one yeat—Claimant is not precluded from 
raising his title afterwards. 

After a claim petition has been dismissed and the 
attachment in re.spect of which claim petition was 
made cea es, the claimant’s failure to bring a suit 
within one year does not preclude him from raising 
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the question of title afterwards. (Case-law discussed.) 
{Ramesam and V enkatasttbba Rao. J J f) KuMARA 
GOUNDAN V. thkvaraya Rrddi. 

(192>) M. w. N. 406 • 87 I. C. 635 ; 

A I. R. 192o Mad. 1113 : 48 M. L J. 616. 

0. 21, R. 63— Withdrawal of a claim petition 
-Court endorsing as “ Not pressed, dismissed'^— 
Order is not one under the n.le—Claimant not bound 

to bring suit within one year. 

W hen a petition is withdrawn it should be endorsed 
as ‘ withdrawn ’ and not as ‘dismissed’. W'herea 
claim petition under O. 21 , R. 63 was withdrawn but 
the Court endorsed on it " Not pressed, dismissed 
field that Court’s order was not under O. 21 , R. 63 and 
the petitioner was not bound to bring the suit within a 
year. {Coutts Trotter. C. J. and Ramesam. Jf) G. 

Lakshminarasamma Navggotla Pydanna. 

80 I. C. 233 : A. I. R. 1925 Mad. 265. 

_0. 21. R. GZ — Costs of claim petition. 

Order 21 . Rule 63 does not enable a Court to allow 
the successful party in the re.gular suit to have his costs 
of the claim petition. {Devadoss. y.) NAMBI VEEITIL 
Tarwad TAVAZHI KARNAVAN r. ATHIKARATH 
Vai APPiE Tarwad KaRNAVan. 20 L. W. 557 : 

3.M.L T. 106 : (1924) M. W. N. 757 : 
83 I. C. 89 : A. I. R. 1925 Mad. 233 (1). 
_0. 21, R. GZ—Claim suH—Benami transac¬ 
tion—Burden of proof. 

Ordinarily it will be for a party who sets up that a 
particular transaction is not real but benami to make 
out his case. But where there was a claim petition 
which had been decided and a regular suit is brought 
to set aside the order thereon it is for the plaintiffs ir. 
that suit—the defeated claimant, to establish his 
ownership. {Venkatasubba Rao. y*) MODADUGU 
I’FKAYYA V. PEROLI VENKAYAMMA. 

19 L W. 627 : 34 M. L. T. 201 : 79 I. C. 899 : 
A. I. R. 1924 Mad. 770 : 47 M. L. J. 14, 
0. 21, R. 63— Notifying to bidders is irregu¬ 


lar without deciding the right of claimant. 

W’here objection to a sale by official receiver is 
brought, simply ordering that the objection should be 
notified to the bidders at the time of sale is an objec¬ 
tionable procedure 41 M. 985 and 8 L.W . 197 (F.B.) 
Foil. {SPen er and Venkatasn'ibi Rao. JJO P. 
RaMACHANDRA Rao v. GurRaJU. 18 L. W. 282 : 

76 I. C. 977 : A I. R- 1924 Mad. 147. 

_0.21. R. GZ—Dismissal of claim petition— 

Must be challenged within one y^ar. .... 

Where a claim petition was dismissed without 

investigation on the ground of delay, but there was a 
rider added that the petitioner’s right would not be 
affected by the sale, the order is one against the claim* 
ant, and must be challenged by suit within one year. 
On the rejection of such a claim the claimant will be 
estopped from pleading adverse possession, {Odgers 

amfH:ghts. J J.) AISAMMA * 

Bf.HARI. (1923) M. W. N. 633 : 1» L W. 820 : 

33 M. L. T. 1 : 47 Mad. 160 : 77 I. C 264 : 
A. I. R. 1924 Mad. Ill : 45 M. L. J. 690. 

_—0. 2\.'9^.GZ—Effect of order—Attachment cf 

debts—Objection by garnishee—Confirmation of attach¬ 
ment—Effect of—Sale of debt—Rights of putskuscr. 

In execution of a decree against a judgment-debter 
a debt alleged to be due to him by a third person was 
attached and the garnishee objected to the attachment 
stating that no debt was due to the judgment-debtor 
the Court on enquiry confirmed the attachment and the 
garnishee did not take any steps to challenge the valid¬ 
ity of Ihe order. The decree-holder purchased the 
debt in Court-auction and brought a suit to recover the 
same. Held, that it was not open to the debtor to con- 
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tend that there was no debt due by him to the judg¬ 
ment-debtor and that the order on the previous execu¬ 
tion proceeding was final and conclusive, {Sc/nvabe, 

C J and Wallace. /.) SuBBlER v. MOHIDEEN 
PITCHM. 17 'W'. 582 : (1923) M. W. N. 282 : 

32 M. L. T. (H. C.) 304 : 72 1. C. 568 : 

A. I R. 1923 Mad. 562 ; 44 M. L. J. 588. 

__0. 21, R. 63— Effect <-f order. 

An order notitying ciaim to intending bidders with¬ 
out investigating it, is not an order against the claim¬ 
ant. {Spe/u-er", /.) KaCHIN AMTHODI PaRAMBIL 

Saharabi V. Kachinamthodi puthia purayi. 

17 L. W. 182 : 72 I. C. 857 : 

A. I. R. 1923 Mad. 295 • 44 M. L, J. 141. 
_0. 21, R. 63— Parties — Decree-holder ts not a 

necessary party. 

Where a claim has been rejected and the properties 
have been sold and purchased by a stranger purchaser, 
the decree-holder is not a necessary party to a suit by 
the claimant. ^ C. 6 o'^, Kel. {Spencer and Raniesam, 

//.) Subbaraya Mudaliak V. Kandaswamy 
MUDALY. 16 I- W. 330 : 

(1922) M. W. N. 674 : 70 I. C. 168 : 
32 M. I. T. 124 ; A. I. R. 1923 Mad. 58. 

■— 0. 21, R. 63 — Effect of order — Order for 
attachment but no attachment—Claim disalUnved — 
Suit more than a year afterwards is barred. 

In pursuance of an order of attachment, but with¬ 
out actual attachment, the properties of a debtor were 
brought to sale in execution, and a mortgagee put in a 
claim petition which was disallowed. The latter 
brought a claim suit but withdrew with permission to 
sue again and more than one year afterwards brought 
a suit on the mortgage. Held., that plff. having sub¬ 
mitted to the order on the claim petition though under 
a mistake could not later on urge that the order was 
without jurisdiction and that the suit was barred. 
{Oldfield and Ramesam. JJ.) MUTHIaH CHETI'Y 
z/. PaLANIAPPA CHETTY. (1921) M W.N.764: 

15 L. W. 190 : 4' Mad. 90 : 70 I. C. 432 : 
A. I. R. 1922 Mad. 447 : 41 M. L. J. 594. 

_0. 21, R ^Z—Effcct of order—Dismissal of 

claim for want of jurisdiction is not one under the 

rule. ^ . . 

An order on a claim petition declining to investi¬ 
gate for want of jurisdiction is not one under O. 21 . 
R. 6 -? of the Code and claimant need not bring a suit 
within a year to set it aside. {Spencer and Ramesam. 
JJ.') LaKSHMI AMMAL r. K.-»DIRESAN CHETTIAR. 
(1921) M. W. N. 495 : 63 I. C. 431 : 14 L. W. 12 ; 

41 M. L. J 198. 

-0. 21, R. ZZ—Declaratory suit — Suit dis¬ 
missed _ Fresh suit to enforce mortgage barred. 

Where a claim of a third person bused on a mort¬ 
gage is disallowed, and also his suit for declaration of 
his mortgage rights is dismissed, he cannot enforce, by 
a regular suit, his rights under the mortgage. {Ayling 
andOdgers^JJ.) SINGARIaH CHETTV z; CHINNABI. 

44 Mad. 268 : 12 L. W. 72u : 28 M. L. T. 420 : 
60 I. C. 780 : (1921) M. W. N. 33 : 40 M L. J. 7. 

--- 0 . 21, R. ZZ—Defence — Fraudulent transfer. 

An attaching decree-holder can plead in defence to 
asuit under 0 . 2 !,R. 63 , that the alienation is a 
fraudulent one intended to defeat or delay the creditors. 
41 Mad. 6 i 2 , F. B. : 3 o M. I.. J. 5^5. overruled. 
{Wallis, C. Oldfield, Sadasiva Aiyar, Spencer and 
Seshagiri Aiyar, JJ.) RaMASWAMI CHETTIAR 
MaLLAPPA REDDIAR. 43 Mad. 760: 

28 M. L. T. 170 : 12 L. W. 475 ; 59 I. C. 947: 
(1920) M. W. N. 572 39 M L. J. 350 (F.B.). : 
rCverrvl ng 41 Mad. 612 : 43 I C. 651 (F.B.). : 

and 34 I. C. 778 : 30 M. X. J. 663.J 
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_ 0. 21, It. 63— Suit under — Seope of-Iiujuiry. 

What is decided by a suit under O. 21, K. 63 is the 
que.stion of title arising in execution bet^^een the 
attaching clecree-holder and the objector, 35 
Doubted. 3s CaL 202, Expl. 15 Cab 52i.tolL 
{Wallis, C. J . Oldfield. Sadasiva Atyar, Spencer and 
Seshagiri Aivar, JJ.) ^AMASWAMI CHETT.IAK 
MalLAPI’A KeddiaR. 43 Mad. 76t. : 28 M.L.l. 170 

12 L. W. 475 : . 9 I. C. 947 

(1920) M. W. N 572 39 M. L. J. 330 (F.B.). 
fOverruling 43 I. C. 651 : 41 Mad* 612 (F, B.)* 

and 34 I- C. 778 : 30 M- L. J. 660 .] 
- 0. 21, R. 63—.S/z/V under—Nature of. 

The policy of the legislature in framing the rules 
relating to claim petition in O. 21 is to secuie the 
speedy settlement of question of title and the finding 
of the court is a summary decision from which a suit 
allowed by O. 21, R. ^3 is simply a form of appeal. 
The object is to give the parties an opportunity of 
placing their respective cases before a court because 
summary investigation might not have furnished 
Sufficient material for decision. (A inhhedc, A. J. C.) 
Daulat z/. Ramappa. 90 I. C 196 (Nag.). 

_0.21, R. ZZ—Older in objection proceeding 

final unless suit filed by aggrieved party within one 

year. . 

It is incumbent on the person against whom an order 

is made in an objection proceeding to file a suit if he 
feels himself aggrieved thereby ; others use the order 
in the objection suit is final. {Findlay, 0,J.C.) LOBO 
Z/. BaBULAL. 8 N.I.J. 170 : A.I.R. Nag. 390. 
_0. 21, R. 63 —A regular suit is continu.i ion 

of claim proceedings. 

A suit under rule 63 is a continuation of claim pro¬ 
ceedings as the suit is'filed to set aside the order pass¬ 
ed in the claim proceedings and is merely in the form 
of appeal in the gui«e of an original suit. {fCinkhcde, 
A. J. C.) Khairulla V. Seth dhanrupmal. 

80 I. C. 90 » : A. I. R. I92j Nag. 82. 

_0. 21, R. 63— Claim or objection—Dismissal 

without investigation—Subsequent suit to establish 
title _ Limitation—Leave to withdraw claim or objec¬ 

tion with liberty— Effect of—Grant of 

The period of limitation for a suit to set aside an 
order under O. 21, R. 63, C. P. Code, is one year, even 
if that order was passed without any investigation or 
consideration of the merits of the claim or objection. 
Where the claim or objection was wilhdiavsn with 
liberty to institute fresh proceedings, there is no 
adverse order under O. 21, K. 63, C. P. Code to neces¬ 
sitate a suit within one year 41 M. 085 (F. B.) : 45 C. 
785, Foil. 14 N. L. R. 66, Dist. {Baker, J. C and 
Hallifax, A. J. C.) CHITNAVIS v. NaTH SaO. 

20 N. L. R. 106 : •< N. L. J. 170 : 79 I, C. 1002: 

A. I. R. 1926 Nag. 2. 
-0. 21, R. 63 —Suit for declaration of title — 


Burden of prouf. 

Where a party who is defeated in claim proceedings 
sues for a declaration of title under O. 21 , K. 63 , the 
onus is on him to prove the validity of the transaction 
on which his title is based. {Prideaux, A. J. C.) 

Mt. Saraswatibai v. Vadorao. 

A. I. R. 1924 Nag. 240. 
-0. 21, R. 63 —Purchaser subject to mortgage 

can challenge the mortgage. 

No order passed under S. 282 , C. P. Code, preclud¬ 
ed the purchaser at an auction sale from resisting a 
suit on a mortgage upheld at the time of sale on the 
ground that nothing is due from it. But if he gained 
a substantial advantage by accepting the validity of 
, the mortgage, he cannot contest its validity. {Baker., 
' Offg. J. C.) H ARB HAG AT V. NaRAYAN RAO. 
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78 I. C. 338 ; A. I. R. 1924 Nag. 208. 

-0. 21. R 63 —fhirdftt of proof. 

In a suit instituted after the summary rejection of 
the claim under S. 278 of tl>e C. P. < ode, 1882. (O. 2 i, 

R. 5S of the new C ode) the onus of establishing that 
the transaction on which the suit is based was entered 
into in gootl faith lies on the plaintiff. (^Baker,J. C.') 
MUI.L.A FAIZ AI.It'. MT. H.ARKU.AK. 

77 I. C. 50: A- I. R. 1923 Nag. 334. 

_0. 21. R. 63— Eff'ci t of order—Dismissal of 

(liiim wit/ioiil iuvestiS'itioH ”f the merits—Dismissal 
on the ('round of delay—Suit to establish title — 
Limit<Ui>'n .let. Art. I I applicable. 

The period of limitation prescribed by Art. ii of 
Schedule i to the Limitation Act is applicable to a 
suit to establish a right to property attached in execu¬ 
tion of a decree brouglit after disallowance without 
investigation of an objection to such attachment. 
{Prideaux, A. J. C.) NaR.ASAYVA v LaXMI 
NaRAYAN. 6 N. L J. 66 : 19 N. L. R. 34 : 

71 I. C. 404 . A. I. R. 1923 Nag. 187 
_0. 21. R. ^Z-Effect of order— Dismissal 

without investigation. 

The period of limitation for a .sviit to set aside an 
order under . 63 of O. 2 i is one year, even if that 
order was passed without investigation and not on 
merits, {l/allilax. A.J.C.) GaNGADHARA RAO v. 

ARDUL Majid. 69 I. C. 522 : 

A. I. R. 1923 Nag. 69 (1). 

-0. 21, R- ZZ—Suit under—Eroof of title. 

Appellant sued to e^tabli^h lier title to certain pro¬ 
perty in jespect of which her claim had been disallow¬ 
ed. Held, on the evidence in the case that the appel¬ 
lant had proved her title to the house as real owner 
and that the attachment of the property as that of her 
paramour was invalid. {Kinkhcde, A. J. C.) MT. 
SUNDAR V. P.ABU LaL. 7 N. L. J. 9. 

-0. 21, R. 63— Effect o/ order — Dismissal for 

default. 

Held, that an objection which is dismis.sed for 
default is as much final under O. 21, R. 63 subject to 
a regular suit being filed as if it had been dismissed 
after contest. {^Daniels. J. C.') KeDAR NaTH v. 

SuKH Nath Singh. 64 I. c. 209 : 24 0. C. 213. 

-0. 21, R. ^Z'-Suit under — Dismissal of claim 

without investigation. 

An order passed without investigation of the claim 
is an order made against the party in such a way as to 
render that order conclusive and thereljy prohibit the 
institution of a suit to establish the same rights after 
the period of one year allowed by the Limitation -Act 
has expired. U- 21. K. 63 of the C. P. C?ode of 1908 
is much wider in its scope than the corresponding 

S. 283 of the Code of 1SS2. atid unlike that latter 

section covers cases in which there has been no 
investigation. Orders made under R. 63, O. 21 become 
final if not set aside by suit within one year. {Duch- 
worth and Po Jlan, Jff ) MaUNG PY.A ON v. Ma 
Hla Kyu. 1 Rang. 481 : 2 Bur. L. J. 173 : 

76 I. C. 841 ; A I. R. 1924 Rang. 42. 

-0. 21, R. 63 — Effect of order — Conclusive 

means final. 

The ‘word conclusive’ has the same meaning as final, 
/. e.^ unappealable. {Duck-worth. J.') PHOM.AN 

Singh v. a. J. Wells. 1 R. 276 : 76 l. c. 677 : 

2 Bur. L. J. 131 ; A. I. R. 1923 Rang. 195. 
———0. 21, R. 63— Effect of order —Ex parte order 
for removal of attachment is final. 

Where an attachment has been removed by an 
order of court, the order is conclusive unless 
set aside by suit. It does not make any difference 
that the order of removal was made ex parte ox that 
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the proceedings were irregular. {Pratt., Jf) Ma THEIN 
Tin V. Ma HtoO. 2 Bur. L. J. 60 • 

76 I. C. 322 : A. I. R. 1923 Rang. 166 

-0. 21, Rr. 63 and 103— Unsuccessful obiector 

must sue within a year—Other 7oise he is estopped even 
as defendant. 

Where the summary order contemplated by O. 21 , 
rules 63 and 103 is not overruled in a regular suit 
brought within a year it becomes conclusive and 
binding on all persons who were parties to it, or their 
successors in-title and they are thereafter precluded 
from asserting their rights even as defendants. 22 Bom. 
640 , Foil. {Raymond and Madgavkar, A. J. C.) 

azizullah Khanz'. Ghulam Hussein. 

17 S. L. R. 63 : 80 I. C. 994 : A. I. R. 1924 Sind 97. 

-0. 21, R. 64— Setting aside—Absence of 

attachment. 

A sale does not become null and void merely by 
reason of the absence of an attachment which is 
intended for the protection of the decree-holder and to 
take the property out of the disposition of the judg¬ 
ment-debtor. {//alhfax, A. J. C.) HaRLAL v. 
NaRAYAN. 4 N. L. J. 118 : 18 Nag. L. R. 152 : 

A. I. R 1922 Nag. 267. 
-—0 21, Rr. 64 and 66 —Surrender of posses¬ 
sion of mortgaged property by the decree-holder or 
his rendering account is not necessary for execution. 
{Das and Ross. //.) NRIPENDRA NATH CHAT- 
1 ERJKE 7. JHUMAK MANDUR. 3 P. 221 : 

4 P. L. T. 694 : 2 P. L. E. 9 : 80 I. C. 588 : 

A. I. R. 1924 Pat. 263. 

-0. 21, R. 66 — Sale proclamation—Statement 

as to revenue assessed—Omission of — Effect. 

Undtr O. 2 i, R. 66 of the C. P Code, the sale pro¬ 
clamation should contain the statement as to the re¬ 
venue assessed upon the estate, that it is a material 
matter which would enable the judgment-debtor to 
I ase an application tor setting aside the sale, if he 
could comply with the other condition that the Code 
provides. {Lord Buckmaster.') BaLIRAM SinGH z/, 
Seth Narsingadas. 18 L. W. 137 : 

L. R. 4 P. C. 197 : 28 C. W. N. 693 : 
33 M. L. T. 276 : 75 I C. 646 ; (1923)M.W.N. 714 : 
A. I. E. 1923 P. C. 93 - 45 M L. J. 403 (P. C.). 

-0. 21. R. 66 —Sate proclamation—Proceedings 

— Nature of — Decision token res-judicata. 

Proceedings under Order 2 i. Rule 66 of the Civil 
Procedure Code are ministerial proceedings. The 
Court has to determine what were the properties to be 
sold and what were the encumbrances on the same. 
Any decision come to in those proceedings cannot 
operate as res judicata on the very point raised in a 
regular suit later on. {Mukheriee^ Jf) TOTA RaM v. 
GOUKI Shankar. 78 I C. 582 : L. B. 5 A. 218 : 

A.I.R. 1924 AIL 480. 

-0. 21, R. 66 — Notification of incumbrances — 

Rights of purchaser — Estoppel. 

Under O. 21 , R. 66 , C. P. Code, if a mortgage deed 
is merely notified, that notification is in no way con¬ 
clusive as between the decree-holder or the purchaser 
on the one hand and the holder of the incumbrance 
on the other as to its validity and where a sale is not 
effected subject to a mortgage but the mortgage is 
simply notified at the time of the sale the auction-pur¬ 
chaser is not estopped from questioning the validity 
of the mortgage. 29 C. 154 :20 A, 421 , Dist. {Stuart 
and Siitaiman. J J.') ROSHAN LaL v. LaLLU. 

44 All. 714 : 20 A. L. J. 722 : L. R, 3 A. 600 : 
68 I. C. 790 : A. 1. R 1922 All. 443 (2). 

-0, 21. R. 66 — Estoppel—Sate proclamation — 

Mortgage not rnentiorud. 

Where, in an application for execution of a mone^ 




1^45 


CIVIL, CRIMINAL & REVENUE 


1246 


C. P. CODE (V OF 1908). 0. 21, R. 66 , 

4 ecree, the decree-holder mentions that the property 
was subject to a mortgage held by him but the sale 
proclamation omits it, and such omission was not due 
to any fraud, collusion, misconduct or misrepresenta¬ 
tion, that he was not estopped from putting 

forward and enforcing his mortgage against the auc- 
Ttion purchaser. {Mears. C- J. and Banerii, /.) 

ramsarup 7>. Bharat. 19 A. L J. 744 : 

64 I. C. 763 ; 43 A. 703- 

-—0.21, R. 66 -Notification of mortgage — If 
conclusive — Bight of auction-purchaser. 

A sale proclamation after proceedings under O. 21 , 
R. 66 of Code is not conclusive between the parties or 
binding on the auction purchaser, who can contest the 
validity of a mortgage notified in the proclamation. 
iGokul Prasad and Lindsay ^ J J.') SULTANKHAN v. 
MOHABAT khan. 43 All. 489 : 63 I. C. 39j • 

19 A. L. J. 400. 

— —0. 21. Rr. 66 and 90— Execution sale — Set¬ 
ting aside—Statement of value of the property in sale 
proclamation—Valuation givcJi by both parties insert¬ 
ed in sale proclamation. 

Cases can be conceived when the court might right¬ 
ly consider that the value of the property as stated by 
both parties should be mentioned though it is general- 
ay desirable that the Court should attempt to arrive at 
a fairly accurate value of the property to be mention¬ 
ed in the sale proclamation in order to enable bidders 
to judge of the nature and value of the property. A 
Courtis justified in stating both values instead of at¬ 
tempting itself to value the property when the pro¬ 
perty was one that it was most difficult to value 
accurately and to hold an enquiry would have 
further delayed proceedings which the judgment- 
debtors were obviously attempting to obstruct by 
•every means in their power. When there is no 
•evidence that any one was misled or deterred from 
bidding by the insertion of a low valuation in the sale 
proclamation the applicants could not have sustained 
substantia! injury by reason of the alleged irregularity 
{Neivlould and Ghose., PP.) BEJOY SINGH Du- 

DHURIAZ'. ASHUTOSH GOSSAMI. 

28 C. W. N. 552 : A.I.R. 1924 Cal. 589. 

-0. 21, R. 6 Q~Sale proclamation—Value of 

the land not stated—Failure to serve sale proclama- 
Hon. 

The approximate value of the land should be stated 
in sale proclamations but its omission is an irregularity 
which does not necessarily vitiate the sale unless it 
had a material effect upon the number of bidders and 
upon the price. Failure to serve the sale proclama¬ 
tion does not vitiate the sale when the judgment-deb¬ 
tor knows of it. 2 C. W. N 848 , distinguished. 
iGreaves and Ghosh-, PP JASHIMUDDIN v. MaN- 
MOHINI. A. I. R. 1922 Cai 93. 

-0. 21, R 66 — Notification of mortgage — 

Mortgage invalid—Effect of. 

If a mortgage notified in the proclamation of sale 
turns out to be invalid, the benefit is taken by the 
purchaser and the judgment-debtor is not entitled to 
olalm from him a refund of the amount alleged to 
have been due on the mortgage. The purchaser is 
free to contest the reality or validity of the mortgage 
in a suit by the mortgagee. .3'^ All. 5^3» foU* (.Mooker- 
iee and Buckland, PJ.) KRISHNA v. NAGENDRA- 
BALA. 25 C. W. N. 942 : 66 I. C. 694 : 

34 C. L. J. 333. 

-0.21, R. m—Appeal. 

An order directing issueof sale proclamation though 
"the Court had previously ordered stay thereof at the 
request of the judgment-debtor till his objection was 
decided is not • final and therefore not appealable. 
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{^Sanderson, C. P. and Chotzner, PP.) JQGESH 

Chandra v. Hemendra Kumar. 

64 I. C. 547 : 35 C. I. J. 170. 

_0. 21, R. 66 and S. Petition filed as one 

under R. but obhctions to sale covered by R- 66— 

Second lies. 

Though petition by judgment^debtov is filed as one 
under O. 21 , R. 90 where the objections are that the 
j petitioner had no notice of the proclamation of sale 
and that there is an under-valuation of the property, 
they fall under O. 21 , R. 66 and a second appeal is 
competent, ii W. ^ 9 . Foil. {Madhavan Nair, 
/.) Venkatasvvami V. G. Nagayya. 

(1926) M. W. N. 701 : 

87 I. C. 413 : A. I. R. 1925 Mad. 1142. 

--0. 21, R- 66 — Incorrect vahtation in sale 

proclamation—Remedy of aggrieved party. 

Where a sale proclamation contains an 
valuation, the aggrieved party can apply to 
sale set aside, if substantial injury results as 
quence of the incorrect entry but an appeal 
lie against the order inserting the value. 
and Devadoss, //.) AVUDAINAYAGAPPA PlLLAl 
V. SUNDARANANDAN PILLAY. 19 L. W. 585 : 

76 I. C. 173 : A. I. R. 1924 Mad. 767. 
_0. 21,R. 66 — Appeal—Order settling the order 


incorrect 
have the 
a conse- 
does not 
{Oldfield 


in lukich properties are to be sold—Nat are. 

Order settling the order in which properties are to be 
.sold is appealable. {Oldfield and Devadoss, //.) 

Vedavyasa Aiyar V The Madura Hindu Labha 
NIDHI Co.. Ltd. 18 L. W. 311 : 77 I. C. 148 : 
(1923) M. W. N. 662 : A. I. R. 1924 Mad. 365 : 

45 M. L. J. 478. 

-0. 21. R. 66 —Setting aside sale proclamation 

— If a purely ministerial act. 

Quaere .—Whether the decision of the Full Bench 
in 27 Mad. 259 which holds that setting aside a sale 
proclamation is a ministerial act, is still a good law ? 
{Schwabe, C. /• and Coleridge, P■') KaVERIBAI 

ammal V. Mehta & Sons. 18 L. W. 615 : 

(1923) M. W. N. 894 : 75 I. C. 901 : 
A. I. R. 1924 Mad. 234 : 46 M. L. J. 71. 

-—0. 21, R. 66— Estoppel—Failure to attend at 

the settlement of proclamation—Effect —If estopped 
from raising plea of non-liability to attachment. 

Failure to attend at the settlement of proclamation 
estops from raising plea of non-liability to attachment. 
{Schwabe, C. Oldfield and Ramesam, pp.) 

Chidambaram Chettyz/. Kandasami Goundan. 
(1923) M. W. N. 671 : 46 Mad. 768 : 74 I. C. 155 : 

18 L. W, 757 : A, I. R 1924 Mad. 1 : 

45 M. L. J. 346 (F. B.) 

--0. 21, R. 66— A^otice to judgment debtor — 

Terms of proclamation settled ex parte —Question of 
liability of property. 

A decree-holder applied on attachment of immove¬ 
able property of the judgment-debtor without any 
effect. Judgment-debtor did not get any notice. An 
application was then made for the sale of the property 
and the judgment-debtor got a notice for settling the 
terms of the sale proclamation. As the latter did not 
attend on the date fixed, the terms of the sale procla¬ 
mation were settled ex parte. The judgment-debtor, 
applied for the release of property. The decree-holder 
raised the question of res judicata as the question of 
the liability of the property had been decided on the 
hearing of the application for settling the terms of the 
sale proclamation ; Held, that, notice to judgment- 
debtor to be present at the settlement of the terms of 
the proclamation cannot be regarded as raising the 
question of the liability of the property to be attached 
and therefore it cannot be said, that the judgment- 
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debtor was invited to object to that attachment. That 
being so. the order that followed cannot be implied 
as an implied atlj'idication that the properly was 
correctly aitacheH. (C J..Oidfitld and 
Ramc-sam. J J ) CHIDAMH.A kAM C'HL'ITY v. KaNDA- 
SWAMI < •OL'NDAN. 46 M. 768 : (19i3)M.W. w. o71 : 

18 L. W. 7 7 : 74 I. C. IS-i : 
A. I. R. 1924 Mad. 1 : 45 M. L. J 846 (F.P.). 
_ _0. 21, E. Appeal — Order fixtn^ the upset 

price is noi open to. 

An order fixing the upset price in a sale proclama¬ 
tion is not appealable. 27 M. 250 ; (1917) M. VY. N, 
141 Rc-l. on. {Oldfield ana yenlt Uasu/^ha Rao J J.) 
Kamanathan CHKI riAk V. Vfnkatachf.i.i.am 
CHETTI aR. ( »923) M. W. N. 297 ; 17 L. W. 63* • j 

32 M. L X. (a. C.)40l : 72 I. C. 836 ; 
A. I. R. 1923 Mad. 619 ; 44 M. L. T. .99. 

__0. 21. R. Rroper/y sold nihicct to mart' 

ga^e _ Entry tn sale proclatnatton—Easts of Effect. 

Entries in the sale proclamation of the existence of 
encumbrances may be based on an action of court 
under O 2». K. 62 or on the basis of a report from 
the Registration Office. Either way the auction-pur¬ 
chaser is bound and he is affected bv the notice con¬ 
veyed thereby. {Waztr Hasan. J ( SanI bUX 
Nadir mirza. lo O. & A. I. R. 1046 ; 81 I. C. 1013 : 

27 0 C. 308 ; A.I.h. 192 0*'dh 154. 
_ 0 . 21» R. 66 - AAsence of plan of house does 

not vitiate proclamation of sale. 

A plan of the house pioposed to be sold by auction 
being not prescribed by law , absence r>f the plan in a 
sale proclamation does not necessarily vitiate 'he 
proclamation, {Kendall. A. /. C) NahINDAR 

BikramJit Singh v. sei h sukh.an i.al. 

80 1. C. 667 : A. I R. 192.> O^ dh 1 0 (1). 

_0. 21. B. 66 — iVotiee—Omission to issue in 

fresh application for execution is not an irrcgulartty. 

Where on an application for execution, notice had 
been issued under O. 21 , R, 66 of the C. V. Code and 

the particulars to be entered in the proclamation of 
.sale were settled, the omission to issue the notice under 
O. 21 , R. 66 again on a succeedii g application for 
execution does not con.siitute an irrectilaritv. 12 A. 
CIO: 18 C. 496 ; 21 Cal. 66 ; 5.1 I.C. 809 R-f (Kanhaiya 
Lai J. C.) HaSANT LaL V. SaIYAD HuSAIN. 

63 I. 0 . 9<j8 : 24 0. C. 391. 

_0. 21, R. GG—Order under, is not final and 


cannot be res judicata— C. E • Code. .!>, 1 1 . 

Order of the Court determining any of the parti 
culars to be stated in the .-^ale proclamation under 
O. 21 , R 66 is not a final order and the parties are at 
liberty to re-open the same question in a subsequent 
execution proceeding. {Mullick. Ross and Kulwant 
Sahay. J/.) MOHIT NaRAIN IHA v. TH »KAN JHA. 

6 Pat. L. T. 843 : 4 Pat. 731 : 3 Pet. L. R. 118: 

88 I. C. 332 : 1925 P. H. C. C. 189 ; 

A. I. R 1925 Fat 600. 
_0. 21, R. 66 — Order refusing to notify incum¬ 
brance—Order is one under R. 66. 

Order of an executing Court refusing to notify an 
encumbrance in the sale proclamation is really an 
order under O. 21 , Rule 66 and is therefore not appeal- 
able. {hf ullick and Kulwant Sahay. J J ) MOHIT. 
NARAIN jHA V. THAKAN JHA. 3 Pat- L R. 118 : 
88 I. C. 332- 1925 P. H. C. C. 189 : 4 Fat. 731 : 

6 Pat. L.T. 843 . A. I. R. 192 Pat. 00. 

0 . 21, R. 66 — Valuation — Notice for settling 
sale proclamation -Failure to appeal — Effect—Estoppel 
Where the judgment-debtor had notice issued to 
him of the date for settling the sale proclamation and 
in spite of it did not attend or assist the court in fixing 
the valuation, he is afterwards estopped from object- 
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ing to the valuation. {Mutlick and Bucknill. JJfy 
M AHADto Singh v. dhobi Singh. 4 P. D. T. 721 • 

74 I. C. 838 : 1923 P. H. C. C. 283 : 2 P. 916 r 

A. I. R. 1924 Pat. 111. 

- 0. 21, R. 66— Valuation to be fixed by court. 

The insertion of any valuation in the sale proclama¬ 
tion other than valuation fixed by the court, is calcula¬ 
ted lo mislead intending bidders and is therefore 
wrong. A sale held under such circum.stances can be 
set aside. {Das and Maepherson. JJ-) DaMRUPaT 

Singh v. Rameswar Singh. 

1923 P. H. C. c. 208 : 73 I. C. 317 : 

A. I.R. 1923 Pat. 445. 

_0. 21, R. 66— Valuation — Fixing of. 

A Court has no jurisdiction to fix the valuation on a 
sale proclamation before the day fixed for hearing the 
parties as to the proper valuation. {Coutts and Ross^ 

/ /.) SuKHRAj Bahadur v. debi Ruksh. 

3 Pat. D. T. 342 : 65 I. C. 360; 

A. I. R. 1923 Pat. 102(1). 
_0. 21, R. 66— Valuation of property in sale 

pr >clamalion—Nature of. 

The value fixed to the Court for the preparation of 
sale proclamation need not be the free value of the 
property. It is a mere estimate, which should as far 
as possible be a fair estimate. {Jvuala Prasad and 
Ross J /.) RaJ Dans Sahay v. Askaran Raid. 

1 Pat. 214 : A. I. R. 1922 Pat. 660. 

-0. 21. R GGSale proclamation. 

Verification by a person acquainted with the facts is 

enough. {Jioala Prasad and Adami. J J.") BRAJa 

Sundar Deb v. SivaranJan Dei. 

59 I. C 282 : 1 P. L. T. 647. 

_— 0. 21. E. 66 and 0. 43. R. \~Appeal—Order 

tinder is not appealable. 

An order under O. 21 . R. 66 is not appealable under 
O. 43 , R. I- An objection as to a defect in the signa¬ 
ture of the verification in a petition under O. 2 i, R. 

( 3 ) must be made within the time fixed by a notice 
under rule 66 {Jivala Prasad and Adami. J J ) BRAJa 

Sundar deb v. SivaranJan Dei. 

59 I. C. 282 : 1 Pat. L. T. 647. 

_0. 21, R. 66— Estoppel ^Notification of mart- 

gage—Omission 

Where a decree-holder brings properties of the 
judgment debtor to sale in execution of his decree 
without disclosing the existence of a ‘prior mortgage in 
his own favour, he is estopped from setting up the 
mortgage thereafter as against the auction purchaser. 
The fact that the mortgagee is a minor makes no 
difference. 10 C. r >09 ; 22 H. 686, Ref. {Brcrojti. As J- 

c ) Maung kyin Pkin V. Ma Pwa Me. 

^ 5 D. B. E. (1921) 62 - 64 I. C. 9'-8 r 

A. I. R. 1922 U. B. 1. 
_0 21. R. 66 { 2 )—Applicability—Notice to 


debtor - Second proclamatton. ^ .r t \ 1 

The issue of notice enjoined by O. 21 , R, 66 ( 2 ) rela¬ 
tes to a case where a pioclamation has been drawn up. 
When the proclamation was drawn up originally after 
notice to the judgment-debtor, no notice is necesswy 
before preparing the proclamation a second time when 
the sale is atljoumed. {Pf^asir Hasan and Simpsent^ 

A . y. O.) Ahmad Hasan v. Kodi Lal, 

90 I» V* SoX* 

_ 0 . 21 , R. 66 (3) — Sale proclamation^ 

Enquiry as to mortgages on the property sold. 

A sale cannot be set aside on the ground that in tho 
sale pioclamation the property was described as sub¬ 
ject to two mortgages but the fact that the property 
was not to be redeemed, before redeeming other p^ 
perties of the owner, was not described. It is not the 
business of the attaching creditor to see if there are 
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clauses restraining redemption. He is to proceed as in 
O. 21 , R. 66 ( 3 ) and then to file an affidavit as pre¬ 
scribed by the Civil Rules of Practice. {lVa//is, C. J• 
and Seshagiri Aiyar, J.) PoNNUSW'aMI z/. ABDUL 
Hafiz. 13 L. W. 444 : 62 I. C- 736 : 

(1921) M. W. N. 268. 
- —0. 21,Er. 68 and 90— Publication of sate pro- 

clamatioti less than 33 days before sale — If vitiates sale. 

The tact that the sale proclan)ation was published 
less than 30 days before ihe sale does not vitiate the 
sale unless as the result of the iriegularity, substantial 
injury had resulted. {Natlifax, A. J. C.) RaMJI 
PATEL V. KaRKAJI A. I. R. 1924 Nag. 293. 

-0. 21, R. 69 —Order under R. 69 is merely in¬ 
terlocutory. 

Under O. 21 , R. 69 the Court in its discretion may 
adjourn a sale to a specified day, and the order in the 
exercise of that discretion is an order of a merely 
interlocutory nature (^Schwabe, C .J. and Coleridge^ 

/.) Kaniribai Ammal V. B. Mehta. 

18 L. W. 615 : (1923) M. W. N. 894 : 75 I. C. 901 : 

A. I. R. 1924 Mad. 234 • 46 M. L. J. 71. 

---0. 21, R. 69— Applicability of — Postponement 

of sale—Satisfaction of decree. 

Where an execution sale is postponed on the ground 
that the decree has been satisfied, O. 21 , R. 69 , C. P. 
Code has no application to such a case. {Jxuctla Pro- 
sad, J.) Jagdhari Rai v. Langat Gope. 

4 Pat. L. T. 49 j : 75 I. C. 676 : A. I. R. 1923 Pat. 572. 

' —0. 21, Br 69 and 90— Adjournment — Sale 
-without fresh proclamation ottght not to be held. 

The Court ordered stay of sale in execution of a 
mortgage decree “until further orders” and subse¬ 
quently ordered the sale of the property without a 
fresh proclamation. Held, that the sale ought not to 
have been held without a fresh proclamation and that 
it should be set aside. I Pratt, J.') ABDUL HaKIM 
V. NGA NIGRI. 2 Bur. L. J. 54 : 7j I. C. 343 : 

A. I. R. 1923 Rang. lo4. 

-0. 21, R. 69 (2)— Adtournment of sale — 

Sale held without fresh proclamation. 

Where a sale is repeatedly postponed and is held on 
a subsequent date without a fresh proclamation, the 
procedure though irregular does not render the sale 
invalid. (^Piggott and Walsh, JJ.) OFFICIAL 

Liquidator, Kayastha Trading and Banking 
Corporation 2 ^. Sant Narain Singh 

43 All 433 : 60 I. C. 763 : 19 A. L. J. 262. 
—' -0. 21, Rr. 71, 84 and 86 — Non-payment of 

deposit—Fresh sale — Deficiency—Recovery of. 

Where there is default in payment of the initial 
deposit of 25 per cent of the purchase price under 
O. 21 , R. 84 or in the deposit of the balance under 
O. 21 , R. 85 , the property may be resold and the defi¬ 
ciency of price recovered from the defaulting pur¬ 
chaser. (^Piggott, Walsh and Lindsay, SiTA 

Ram V. JaNKI Ram, 44 A. 266 : 20 A. L. J. lOo : 

65 I. C. 813 : I. B. 3 A. 117 : 

A. I R. 1922 AU 200 (F. B.). 

---^0, 21, B. 71— Resale on purchaser's default — 

Suit to recover deficiency—Second appeal. 

No second appeal lies from an order passed on an 
application by the decree-holder under O. 21 , R. 7* of 
C. P, Code to recover deficiency of the price from a 
defaulting purchaser, when the decree for the money 
claimed is less than Rs. ^oo.{Macleody C. J. and Faw- 
eett, J ) RaJACHARYA v. CHEMANNA. 

22 Bom. L. B. 1193 : 59 I. C. 192 : 45 Bom. 223. 

-0. 21, E. Defaulting purchaser not 

substantially prejudiced''- Rule must be enforced 

The provision in O. 21 , R. 71 is a salutary one, 
intended to minimise the hardship resulting from the 

Q. D.—VOL. I —79 
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purchaser’s default and the Court should not refuse to 
give effect to it, unless the defaulting purchaser would 
be substantially prejudiced. {^MadhuVayi A’air, J.') 

Sankara Narayana Pillay v. GANCAMJfAL. 

87 I. C. 1 : 21 L. W. 232 : A. I- E. 192. Mad. 631. 
— -0. 21, R. 71— ExecHtio?i sale — F'arties to con¬ 

tract of—Court conducting sale — Position—Deposit of 
25 per cent, required by- Failure to make—Re sale on 
account of deficit at — Bidder's liability foi—Biddei 
acting as agent, but not communicating fact to Court 
or Nazir—His liability in case of Contract Act, 
S. 230 . Cls. (I ) and ( 2 )— Appli''ability--Mcde of enforc¬ 
ing bidder s liability for deficit—Interest on deficit 
amount—Liability for appeal — Dismissal. 

W here in Court auction a properly is sold, the auc¬ 
tion-purchaser is one party to the contract, but the 
other party to the contract is not the judgment-debtor 
or the decree-holder, but the Court h.^elf. In selling 
property in Court auction the Court acts under the sta¬ 
tutory powers conferred on it by the Code and not as 
the agent of any party, and the contract that is made 
when the bid is accepted and confirmed by the Court 
is one between the Court on one sirle, and the auction- 
purchaser whose bid is accepted on the other. A 
person, therefore, who bids at a Court-auction without 
informing the Court or its officer conducting the sale 
that he doe.s so only as the agent of a principal, makes 
himself personally liable for the deficit caused by him 
in not completing the sale by depositing 25 per cent, 
of the purenase-money. The fact that the judgment- 
debtor knew that the person bidding was only bidding 
as an agent of a principal is quite immaterial. In such 
a case O. 21 , R. 71 of the Code gives the Court power, 
at the instance of the judgment-debtor, to collect in a 
summary manner by way of execution the deficit that 
has been caused from the person bidding. Under 
O. 21 , R. 71 the bidderwho makes default is not liable 
for merest on the deficit amount from the date of the 
order directing him to pay the amount. He is, 
however, liable for interest after that date. {ICrishnan 
and Waller, J J ) GaNGABATTULA KaNTHAMMA v. 
MancHIRaJU Reddipantulu. 19 t. W. 197 : 

(1924) M. W. N. 122: 34 M I, T. 3.8:(H. C.) : 

78 I. C. 296 : A. I. R. 1924 Mad. 476 : 

46 M. L. J. 134. 

“0. 21, R. 71—LvSS on re-sale—Defaulting 
purchaser is liable. 

Where the Court acting under Prov. Insol Act, sells 
the insolvent’s property and it is resoldowing to the 
failure of the auction-purchaser to make up the depo¬ 
sit, the Court can ask the auction-purchaser to make 
up the difference if the proceeds of the second sale 
fall short and can realize the amounts under R. 71 . 
{Kotwal, A. J. C.) MaNAKCHANDz/. IBRAHIM. 

62 I. C. 307 : 17 N. L. R. 49. 
-0. 21, Br. 71 and 8 ^ —Delay in holding re¬ 
tale—Defaulting purchaser is not liable. 

The re-sale resulting in loss for which the defaulting 
purchaser is responsible must be a re-saJe held in 
accordance with the law, i.e., it must be a re-sale held 
forthwith in accordance with R. 84 . If the delay which 
occurred was so slight that it could not possibly pre- 
judice the deafauller, the delay will not affect his 
liability. But where the re-sale is held some months 
afterwards, the defaulting purchaser will not be liable 
especially in a case where he has been prejudiced by 
the delay. {Daniels, J. C.) Angnu v. MIRZA 
Mahomed Sajjad Ali khan. 12 0 . x. j, 261 : 

88 I. C. 131 ; 2 0. W. N. 212 : 28 0. C. 327 : 

A. I.B 1925 Ordh. 897. 

0. 21, B.71 and S. ^7—Order under—Setting 
aside—Separate suit does not lie. 
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An order under O. 2 i. R. 71 . comes withm the Pro¬ 
vision of S. 47- A separate suit cannot be brought to 
set aside such an order. 14 AU. 20 i ; ^0 )*!. 22 , Dis¬ 
sented from. A. I. R. 1922 All. 200 ; 23 O. C. 

O. C. 342 ; 18 Mad. 439 ; 20 Cal 599 ; 3 ^ Hom- 329 ancl 
4 c Bom 223 Foil. J. C. and Dalai, A- /• 

C.) MaTHUKA PKASAD iai 

^ 12 0. L. J. 80 : 87 I. C 284 : 2 0 . W. N. 141: 

A. I. R 192j Oudh 360. 

_— 0 . 21. Rr. 72 and ^0 -Leave to bid refused^ 

Pnriluve bv decree-holder is voidable and not void. 

\ purchase at an execution sale by the decree-holder 
who has not obtained leave to bid, is not void nor a 
nullity but is only to be avoided on the application of 
the iudgment-clebtor or some other person interested. 
Such a sale can onlv be set aside upon application and 
upon cause shown. ' The same would be the t-esult if 
the decree-holder had applied for leave to bid and had 
been refused such leave. {Lord PhiUitnore.) RAl 
Radha Krishna r-. i^*sheswar Sahay. 

16 L. w. 190 : 3 Pat. L. T. 529 : 31 M. L. T. 209 . 

49 I. A. 312 : 21 A. L. J. 23 : 27 C. W. N. 294 : 
1 Pat. 733 ; 37 C. L. J. 430 : 25 Bom. L. R. 630 . 

67 I C. 914 : 9 0. & A. L. R. 194 : 

A. I. R. 1322 P. C. 336 (P.C.) : 44 M. L. J. 718. 
_Q 21. R. 72— Execution of decree Leai>e to 


bid to decreediolder—Fixing of heavy upset price 

A’dJ^ee-holder applied for execution of his decree 
bv sale of ginning factory belonging o l“''8nient 
debtor On the day of sale the bids did not go up 
beyond Ks. 5,000. Tne property had been valued y 
a panch at Rs. 40,000. Shortly after this first the 
judgment-debtor made an application 
ting that the property was worth Ks. 60,0^0. Subse 
quently the decree holder made an application for 
leave to bid offerings to buy up the Property or 
Ks. 20,000. The Court ordered that 1 tne decree-ho der 
was prepared to pay Ks. 40,000 his 

accepted. The decree holder did not raise his bid to 

that amount and ultimately the Court disposed of the 
execution application on the ground there were no 
bidders, //eld, that the Court should have granted 
the decree-holder leave to bid and made a further 
attempt for sale of the property. The order disposing 
of the execution application was set aside and the 
application was ordered to be restored to the file of 
the lower Court. (Shah, A. C. J. and > 

MOIT LaL PaRvSHARAM V. FULCHAND I^-^^ARAM. 

26 Bom. L. R. 770 : 83 I. C. 379 : 

A. I. R 1924 Bom. 515. 

_0. 21. R. 72 — Mortgage-decree—Purchase in 

execution without permission of Court^Voidable and 
not void. 

A purchase of the mortgaged property in an execu 
tion sale by the mortgagee decree-holder without the 
permission of the Court under 0 . 2 i, K. 72 . C. t". 

Code, is not void but merely voidable. 

Suhraiuardy, /.-The defendant in possession 

could plead the voidable character of the purchase by 
the mortgagee irrespective of the question of limita¬ 
tion. (IValmsley and Suhra-wardy, J J.) SarA- 
DINDU CHAKRAVARTI V. GOSTA BEHARI PRA- 
MaNIK. 27 C. W. N. 208 : 37 C. L. J. 403 : 

75 I. C. 196 : A. I. B. 1923 Cal. 302. 
_-_0. 21. R. 72 —Setting aside sale — Substantia' 

loss by judgment-debtor not necessary. 

On a sale being set aside under R. 72 on account of 
the decree-holder’s failure to obtain permission to bid 
at the sale, it is not necessary to see whether the judg- 
ment*debtor has sustained substantial loss by the sale* 
(spencer and Ramesam, J J.') KONDAPALLI 1 ATI- 
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REDPI V. RAMACHANDRA KAO UPPALURU. 

13 L. W. 616: 62 I. C. 854 : (1921) M.. W, N. 636. 
-0. 21, R. 72 —Rateable distribution — Permis¬ 
sion to bid and order to set off decree debt, is subject to 
rights of other decree-holders. 

Where a Court permits a decree-holder to bid at an 
auction to set off the purchase-money against his 
decretal amount, the rights of the rival decree-holders 
under S. 73 are not disiurbed and they have a right 
to the distribution. (Seshagiri Aiyar, /.) AruNa 
CHELLAM CHETTI V. SOMASUNDARAM CHETTY. 

59 I. C. 86 ■ 12 L. W. 328. 

_0. 21, R. 72 —Order allaiving set off — If 

amounts to receipt of assets within S. 73* 

An order allowing a set off under O. 21 , R. 72 does 
not amount to a receipt of assets within the meaning 
of S. 73 , C. P. Code. (IVazir Hasan, J.C.) MOHAN 
I.al V. Amar Nath. 80 I. C. 40 : 1 0. W. N. 729 : 

10 0. & A. L. R. 1168 : A. I. R. 1925 Oudh 287. 

_0. 21. Rr. 72, 86 and 92— Permission to bid 

given on conditions—Failure to fulfil conditions — 
Court can refuse confirmation of sale. 

An application for permission to bid at an execution 
sale was granted on terms, that a certain sum of 
money due to a prior charge holder should be paid 
in Court. The conditions we^e not fulfilled in toto, 
but the properties were nevertheless purchased in auc¬ 
tion by the decree-holder: Held, apart altogether 
from O 21 . Rr. 72 and 92 the Court has power to re¬ 
fuse to confirm the sale under O. 21 , R. 86 or under 
the inherent poivers of Court. (Miller, C. J. and 

Coutts, /.) Mt. Janakbati V. Kameshwar Singh. 

1 P. 235 : 69 I. c. 872 : 1 Pat L. R. 179 : 

A. I. B. 1922 Pat. 611. 

_0. 21, Rr. 72 and 84— Delay in deposit. 

O. 21 , R. 72 applies only to the holders of decree in 
execution of which the property is sold. Delay to 
make deposit is not a material irregularity and unless 
substantial injury is the result, the sale is not vitiated. 
(Heald and Lentaigne, J J.') MaUNG CHIT HLAING 
2 ;. N. A. R. M. CHETTY FIRM. 

2 Bvr. L. J. 166: A. I. R. 1924 Rang. 81. 
_0. 21, R. 74— Applicability — Sale under ad¬ 
ministrative order of Court. 

Where a sale is held under an administrative order 
and not in execution of a decree, the procedure con¬ 
tained in the C. P. Code for sales in execu- 
tion of decrees does not apply. (Martmeau, /.) 
FIRM OF KaHNA MaL HENARSI DAS V. FIRM OF 
KaLLU MaL NATHU MaL. 69 I, C, 718 : 

40 P. L. R. 1922 : A. I. R. 1924 Lah. 70. 

_0. 21, E. n^^Money—If moveable property. 

Money is not a “ moveable property within the 


meaning ofO. 21 , R. 78 . (heald and Lentaigne, 

/ / ) Maung lun Bye v. Maung po nyun. 

2 Bur. L. J. 151 : 1 Rang. 360 : 
76 I. C. 679 : A. I. R. 1924 Kang. 21. 

_0. 21, R. Mortgagee of mcn’eables. 

A mortgagee of moveables cannot follow the move¬ 
able property into the hands of the auction-purchaser. 
42 Mad. 59 ; 5 L. B, R. 8 ; i Bur. L. J. 136 Foil. 
{Carr /.) NACHIAPPA Z'. MaHOMED SABIR. 

4 Bur. L. J. 135 : A. I. R. 1925 Rang. 303. 
_0 21. R. Alienation cf property with 

sanction of Court — Minor's property—Procedure under 
Ss. 29 30 of the Guardians afui Wards Act not 

follcnoed—Effect of. -j .u * 

S. 29 of the Guardians and Wards Act provides that 

a guardian of the minor’s property cannot alienate 

interest in it without a sanction of Court. S. 30 mak^ 

transfers by guardian without sanction voidable at the 

instance of any other person affected thereby. Bat 
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such person must not ignore the transaction and he is 
’hound to pay the consideration paid by the transferee. 
If this is not complied with, he is not entitled to have 
the transfer set aside. {^Miikerii and Cuming^ //■) 

ViJENDRA Mohan Sarma v. Manorama Dasi. 

36 C. L. J. 326 : 49 Cal. 911 : 28 C. W N. 57 : 

A. I. E. 1922 Cal. 160. 

-0. 21, R. 83 (3)— JVo power to extend time 

for redemption — Appeal. 

An application forextending the time for redemption 
to enable the mortgagor to raise the amount by mort¬ 
gage or private sale is expressly prohil)ited by the Code 
and an appeal does not He from an order of Court 
refusing to do it. (^Sckwahe C.J. and Coleridge., /.) 

Kaveribai Ammal V. Mehta & Sons. 

18 L. W. 615 : (1923) M. W. N. 894 : 75 I. C. 901 : 

A. I.R. 1924 Mad. 234 :46 M. L J.71. 

——-0. 21, R. 84— Sole when complete—Acceptance 

of bid—Effect of deposit. 

The function of a Nazir or other appointed to ollicer 
conduct an auction-sale is of a ministerial character. If 
he conducts it in the presence of the presiding officer 
and the latter forthwith declares under O. 21 , R. 64 , 
C. P. Code, who the purchaser is and signs the formal 
order the sale is complete. If it is not held in his 
presence, it can be completed only by his order closing 
the bidding or an order accepting the bid under O. 21 , 
R. 84 . Where in anticipation of sanction the Nazir 
accepts the deposit required from the highest bidder, 
that is only in law an offer, and it is open to the Court 
to resume the sanction. {_Das and Macpherson, JJ-f) 
JAIBHADAU JHA V. MaTUKHARI JHA. 2 P 648 : 

76 I. C. 113 : 4 P. L. T. 498 ; 1923 P. H. C. C. 190 : 

A. I R. 1923 Pat. 525. 

-0. 21, R. 85— Joint purchase — Sale certificate 

issued to one alone—Suit for declaration of title by 
the other. 

Two persons applied jointly to purchase property at 
an execution sale in certain proportions and paid in 
the 25 per cent, deposit in that proportion. Later on 
one of them failed to pay his share of the balance, 
whereupon the other paid in the whole balance and a 
sale certificate was issued to him alone. Held^ the 
■other could sue for his share in the properties pur¬ 
chased. {Greaves and Chakravarthi., JJ.') BHABA- 
TARAN CHATTOPADHYA V. Durgeshnandini Debi. 
81 I. C. 1029 (2) : 51 Cal. 992 : A.I. R. 1925 Cal. 164. 

— 0 21, R. 8-5 — Time for payment of the pur¬ 

chase-money—Extension of—Nj obiection — Confirma' 
tion of sale. 

Though it is not open to the Court to extend the 
time for payment of the purchase price without the 
consent of the parties, still where an extension of time 
has been granted without objection on the part of the 
parties and the sale has been confirmed and the money 
drawn by the decree-holder, the sale cannot beset 
aside on account of the irregularity. {Spender and 
Eamesam, //.) VaRANAKKOT ILLATH SubRA- 
MANYAM NaMBUDIRI V. VYKUNDA KaMMATHI. 

16 L. W. 319 : (1922) M. W. N. 707 : 69 I. C. 1001 : 

31 M. L. X. 363 : A. I. R. 1923 Mad. 48 : 

43 M. I. J. 477. 

•-0. 21, R. 86 — Purchaser making default In 

paying balance — Decree-holder purchasing at resale 
and applying for attachmestt of the deposit by first 
purchaser owing to deficiency at re sale—Application is 
proper. 

Where at a Court-auction the purchaser failed to 
pay the balance in time and the property was resold 
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I 

and was purchased by the decree-holder who also 
applied for attachment of the deposit of 25 per cent, 
made by the first purchaser, owing to deficiency in re¬ 
sale. Held : that the application was proper and 
should be tried and disposed of according to law. 
(.9/> John Edge.) RAMA GIRJI NEELaKANTAGIKJI 

V. AnnavaJihala Venkatachallam. 

2 0. W. N. 308 : 27 Bom. L. R. 806: 22 L. W. 1 ; 

86 I. C. 373 : A. I. R. 1925 P. C. 61 (P. C.) : 

48 M. L. J. 335. 

-0. 21, R. 86 — Deposit if may be refunded. 

A Court should, in its discretion under O. 21 , R. 86 
of the Code, refund the amount deposited by an 
auction purchaser in a sale in execution, on good 
reason shown to the satisfaction of the Court as to 
why he failed. {Haitifax, A.J.C.) GanPAT RaO v 
KeSRICHAND. 59 I. C. 705 : 17 N. L. R. 16 

-0. 21. R. 86 —Z eave to bid on conditions — 

Failure to fulfil conditions—Court can refuse confir¬ 
mation. 

Where a decree-holder is permitted to bid at an 
auction-sale, subject to certain conditions being fulfilled 
and those conditions turn out not to have been fulfilled 
the Court can, apart altogether from R. 72 and R. qz 
of O. 21 either under R. 86 of O. 21 or under its 
inherent power, refuse to confirm the sale and have a 
resale. {Miller, C.J. and Coutts, J.) TaNaKBaTI 
V. RaMESHWAR. 1 P. 235 : 69 I. c 872 : 

1 P. I. R. 179 : A. I. R 1922 Pat. 611. 

-0. 21, R 86 — Delay in paying the balance 

does not invalidate the sale. 

The provisions of Order 21 , R. 86 .show that the 
delay in paying the balance of the purcha«e-money 
does not necessarily invalidate the sale. Where the 
extension of time for one month was granted by the 
I Court as the result of an express agreement made bet- 
I ween the auction-purchaser and the decree-holder and 
i the sale proceeds were apparently not sufficient to pay 
the directed amount. Held, that no loss could be 
caused to appellant judgment-debtor by the grant of 
further time, {Heald and Lentaigne, JJ.) MaUNG 
CHIT HlaiNG V. N. A. K. M. CHETTY. 

2 Bur. L. J. 166 : 79 I. C. 747 : 

A. I. K. 1924 Rang. 81. 

~ 0. 21, R. ST——Date of sale clear but not men¬ 

tioned in proper place—Defect is irregularity, not 
illegality. 

Where the date of re-sale was not mentioned in its 
proper place but it was mentioned in the proclamation 
and there could be no mistake as to it. Held, that the 
omission to mention it in its proper place was no doubt 
an irregularity ; but in the absence of any evidence to 
show that any possible bidder was kept away, owing 
to his not knowing the exact date of the sale and to 
connect the irregularities complained of, with the loss 
alleged to have resulted on account of such irregulari¬ 
ties, the re-sale was not vitiated by any illegality. 
{Madhavan Hair, J.) SaNKARA NARAYANA 
PILLAY V. GaNGaMMAL. 21 L. W. 232 : 

87 I. C. 1 : A. I. E. 1925 Mad, 63i! 

^ R- 87— Time and place not mentioned 

—No deficiency resulting~No illegality exists. 

^ Where the time and place of re-sale were not men¬ 
tioned in the sale proclamation but it was not proved 
that the omission brought about a deficiency in the 
price of the property when it was re-sold. Held, that 
the sale was not vitiated by any illegality. {Madhavan 
Hair, J .) SaNKaRA NaRAYANA PiLLAI v. GaN- 
GaMMAL. 21 L. W. 232: 87 I. C. 1 : 

A. I. R. 192-5 Mad. 631. 
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_0 21. Kr. 89 and 90— under 

K. Sq heard and disposed of—Application under R. 90 

i <• not Inirred. j /•» 

The propoition that an application under O 21 . 

K. So, having been heard and cU.‘iposed of, an applica¬ 
tion under (> 21 . R. 90 i.s not niaintainable does not 

necessarily follow from sub Cb ( 2 ) of k. 89 . 

and Daniels, //.) MT. SaKVAI BEGAM v. RAM 
CHANDER SARUP. ^ ^ ^ 23 A. L. J. 7toU . 

L R. 6 A. (Civ). 3S8 ; 88 I. C. 800 . 

A. I. R. 1925 All. 778. 

_0.21, R.89— Scope of — Application to set aside 

sale if attached property. 

A simple hypothecation bond is moveable property, 
not only for the purposes of attachment but also for 
purposes of sale and C). 21 . R. 89 has no application 
and there is a clear indication of the legislature that 
for the purposes of the Code, it should be treated as 
moveable property. 26 Bom. 305 Foil. 

C'. /. and Boys. /.) UMRAO SINGH v. TaL 

L. R. 5 All. 674 ; 22 A. I. J. 840 : ^ ■ 

46 All. 917 ; A. I. R. 1024 All. 796. 

-0. 21,K. 89- Right to aptly—Jndgment-deb- 

tor—Objections to the sale. 

Where a judgment-debtor who had preferred certain 
objections to the legality of an execution s^ale. \Nas 
allowed to utilise the provisions of O. 21 . K. ©9’ C. 1 . 
C.. subject to protest. Held that the procedure was 
irregular and that the objections were not maintain¬ 
able. (Piggottand Walsh, JJ ) 

SAD Singh z/. Sri Narain. 21 A.l.j. 340 : 

L. R. 4 A. 19? : 74 I. C. 557 : A. I. R. 1923 All. o03. 

_0. 21. R. 89— Deposit — Legality of—lniproper 

refusal to set aside sale—Interfennce in revision. 

Two creditors A and B obtained a decree against a 
common debtor and A attached his properti^. B 
applied for rateable distribution A proclamation of 
sale was issued, ordering the sale of the judgment- 
debtor’s property for the lecoveryof the decretal 
amount due to A. The judgment-debtor paid A s 
decree in full and the appellate Court stayed execution 
of the decree and sale. The Court below in disregard 
of the order of the appellate Court held the sale and 
the property was knocked down at a certain sum. 
The iudgment debtor tendered to the Court williin 30 
days the amount due on B’s decree with the addition 
of 5 per cent. The amount deposited was more than 
that specified in the sale proclamation but short of a 
few rupees so far as B’s decree was concerned. Held 
that the deposit was good under O. 21 ^ R. 89 and the 
sale should have been set aside. Where the lower 
Court improperly refuses to set aside an execution sale 
under O. 21 . R. 89 , C. P. C. the High Court can inter¬ 
fere in revision. {Piggott and Walsh, JJ.) ABUL 

Nasar Rashid-ud-din Ahmad z/.Lalita Prasad. 
L R. 4 A. 121: 21 A. L. J. 162 : 71 I. C. 1018 : 

A. I. R. 1923 All. 315 

_0. 21, R.89— Deposit—Usufructuary mort¬ 
gagee. , 

A usufructuary mortgagee making payment to have 

an execution sale set aside is not a volunteer. 

(Banerji, jS BENI MaDHO v. SaRWAR DaT. 

20 A. L. J. 42 : 64 I. C. 918 : 
A. I. R. 1923 All. 127. 

_0. 21, R. 89_ Judgment-debtor cannot stop 

li/nitation by presenting application to Collector or 
Mamlatdar though the latter may have held the sale. 

The Collector or Mamlatdar is not the Court with¬ 
in the meaning of O 21 , R. 89 and therefore a judg¬ 
ment-debtor who presents his application to such oOicer 
cannot stop limitation running against him, though he 
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may have held the sale. (.5*^0^, A. C J. and Paw- 
eett. /.) GaDIGAPPA V. SHIDAPPA. 48 Bom. 638 : 

26 Bom. L. B. 817 : A. I. R. 1921 Bom. 495, 

_0. 21, R. 89— Alteration. 

Alteration of rule so as to permit application being 
presented to officer bolding sale, though final disposal 
may rest with Court, is desirable. (^Shah, A. C, J, 
and Fawcett, J ) GaDIGAPPA^'. SHIDAPPA. 

48 Bom. 638 : 26 Bom. B. R. 817 : 

A. I R. 1924 Bom. 495. 

-0. 21, R. 89— Deposit — Amount of — Applica¬ 
tion to set aside sale. 

The expression “any amount which may have been 
received by the decree-holder” in O. 21 , R. 89 (^), C. 

P. Code means money actually received by the decree- 
holder and does not include payment of sale proceeds 
into Court. 23 B. 723 {hfae/eod, C. J. and 

Crump, J J) TOTA RAM V. CHHOTU. 

25 Bom. L R. 446 : 78 I. C. 454 : 
A. I. R. 1923 Bom. 299 (2). 

_ 0 ^ 21, R. 89— Strict construction—Payment 

or deposit in full must be made. 

R. 89 is a concession allowed to judgment-debtors 
and the judgment-debtor must strictly comply with it» 
An undertaking to pay a certain amount is not a pay- 
ment. Hence apart payment coupled with an under¬ 
taking to pay the balance, cannot be considered as- 
payment or deposit in full within K 89 . KMacleod, 
C. J. and Shah, /.) MANAJI KUVARJI t • ARAMITA. 
23 Bom. L. R- 847.46 Bom. 171 : 63 I. C 39 : 

A. I. R. 1922 Bom. 193^ 


_0. 21, R. 89— Deposit—Voluntary and un¬ 
conditional. . 

A payment to set aside an auction-sale, by a persoa 

claiming to be the owner of the property sold, cannot 
recover the amount from the decree holder, after the 
sale is set aside on the ground that the judgment-deb¬ 
tor had no interest in the property. {Macleod, C. /*. 

and Shah, J.) NARAYAN VaSUDEVACHaRYA w. 
ANGUNDA MaLIGUNDA. 45 Bom. 1094: 

62 I. C. 104 : 23 Bom. L. R. 455. 

_0. 21, R. 89 —Order setting aside sale and' 

certifying satisfaction of decree is legal. 

An order under O. 21 , R 89 , setting aside an execu¬ 
tion sale and certifying satisfaction of decree is legal- 
{JValmslcy afui B B, Ghose, JJ.') JaDAB KRISHNA 
V. APSARADDIN SaRDAR. 41 C. Ii. J. 391: 

A. I. R. 1925 Cal. 948. 

•0. 21. R. Applicability of—Partition suit 

m ^ m A. A*-. 


—Award of arbitrators directing sale of properties 
and payment out of proceeds—Sale can be set aside on 

partition suit instituted on the Original Side of 
the High Court, the disputes between the parties were 
referred to arbitration under orders of the Court. The 
arbitrators made an award directing the sale of one of 

the properties which were the subject-matter of the 

suit and the payment of the common deb»s as well as 
of certain sums to the plaintiff A decree was passed 
in terms of the award and the Registrar of the ILgb 
Court sold the properties in terms of the award. The 
defendants applied with the plaintiff*s consent for set¬ 
ting aside the sale under O. 21 , R- 89 » C P. Code, and il 
was contended that those provisions did not apply to- 
the case. Held, that the sale was in enforcein^t of 
a decree on the award and the provisions of O. 

R. 89 . C.P. C., were appllcabla i^WoodrojjTe and Suk- 
rawardy, JJ.) NlRODE NaTH BANERJEE v . AMUL- 
YA DHONE. ^ ? 

A. I. R. 1923 Cal. 58A. 
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-0. 21, R, 89 —Portn of applicatijn — Aiution' 

purchaser—If a necessary party. 

Where a petition was put in to set aside an auc¬ 
tion-sale by depositing the decree amount in Court, 
but the auction-purchaser is not a made a party to the 
sale though his purchase is mentioned in the body of 
the petition, it is a sufficient compliance with the 
Code. Notice can issue to him as one of the parties 
affected by the sale, and it is not necessary he should 
be formally added as a party. {Suhrawardy and 
Panton, JJ.) RaJ CHANOKA DaS v. KaLI KaNTA 
Das. a. I R. 1923 Cal. 394. 

■ 0. 21, R. 89— Right to apply—Sale in execu¬ 
tion of decree — Judgment-debtor privately selling the 
property so sold to a third person before confirmation — 
Right of swk purchaser to apply. 

Where a judgment-debtor, after the sale in execu¬ 
tion of his immoveable property but before the confir¬ 
mation of the sale, sold such property to a third per¬ 
son, and such subsequent purchaser applied to have 
the Court sale set'aside under O. 21 , R. 89 , C. P. Code, 
Held, that he was not entitled to make the said appli¬ 
cation. The interest, if any, which he held in the pro¬ 
perty was not by virtue of a title acquired by him 
before the execution sale. His interest, if any, was by 
■virtue of a title acquired after such sale and conse¬ 
quently he was precluded by the very terms of the 
rule from applying under O. 21 , R. 89 of the Civil 
Procedure Code. 34 M. L. J. 205 ; 34 All. 186 ; 4 P. 
L. J. 340 ; 40 Bom. 557 , Rel. {Sanderson, C. J, and 
Chotzner, //.) SaRADAKRIPA LaL z/. HaRENDRA 
LaL Das. 26 C. W. N. 149 : 68 I. C. 289 : 

49 C. 454 : A. I R. 1922 Cal. 271. 

-— Applicability—Mortgage decrees 

—Original Side of the Calcutta High Court. 

R. 89 applies to the sales held in execution of the 
•mortgage decrees and to sales on the Original Side of 
the Calcutta High Court. (Mukeru, A. C. /.and 
Fletcher, J,) VlRjIBHUN DaS MOOLGI v. BISESWAR 
LaL HaR GOVIND. 48 Cal. 69 : 60 I. C. 406 : 

24 C. W.N. 1032. 

' ‘ ^'"”0. 21, R. 89— Applicability—Sale by the ori¬ 
ginal side of the High Court—Mortgage decree. 

0 . 21 , R. 89 , C.P. Code, may apply ordinarily to sales 
on mortgage decrees but it does not apply to a suit 
on the Original Side of the High Court where, without 
Attachment, the sale has been held by the Registrar in 
conformity with the rules of the Court. The practice 
onder the rules of the High Court and the C. P. C. are 
not workable together in this respect. Woodroffe, /.) 
SURENDRA KRISTO RaV v, GURU PRASAD GhOSH. 

59 I. C. 432 : 24 C. W. N 536. 

[Bvt See 24 C. W. N. 1032.] 

^ 0. 21, R. 89— Right to apply—Purchaser 

■after auction. 

A third party purchasing the property after the date 

of the auction-sale is debarred byO. 21 , R. 89 from 
making an application to have the auction-sale set 
■aside. {Harrison, J.) SHAM LaL OF DELHI v. 
HaRI Shanker. a. I. R. 1922 Lah. 302, 

“ “ 0. 21. Rr. 89 and 92— Deposit with oral appli- 

eati&n to set aside sale made in time—Order by Court 
^onfirmin^ sale is nullity. 

Where a deposit with an oral application to set aside 
the sale is made in time the Court is bound to set 
aside the sale and where the Court confirms the sale 
in spite of such application, the order of confirmation 
*s a nullity. {Venkatasubba Rao, J.') MURUGAPPA 
SHaNMUGA, 86 I. c. 498 (l > : 

A. I. R. 1925 Mad. 909. 

— ■—0. 21, R. ^^—Oral or written application is 

essential. 
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An application oral or written made within 30 days 
is necessary for the purpose of O. 21 , R. 8 q. Mere 
deposit of the required amount is not, enough. 7 Bom. 
r... R. 263 , Dissented from. (Srinivasa Aiyangar, J.) 

Pachiayae V. Vallimuthu Velan. 

48 M. L. J 405 : 87 I. C.437 : 
1925 M. W. N. 175 : A. I. R. 1925 Mad. 639. 

-0. 21, R. 89— Right to apply — Trespasser — 

''''Person holding an interest in property by virtue of 
a title acquired bef^'re such sale"—Meaning of. 

Held Per Fenhatasubba Rao, J. {Oldfeld. J., dis¬ 
senting) that a trespasser, who enters on possession of 
property sold in a court-sale, before the sale takes 
place, “holds an interest in that property by virtue of 
a title acquired before the sale” and is entitled to apply 
under O. 2 i, R. 89 , C. P. Code, to set aside the sale on 
making the required deposit. {Oldfield and Venkaia- 
subba Rao, JJ.) POTTI NaYAKER SUPPAMMAL. 

20 I. W. 31 : 79 I. C. 874 : 
A. I. R. 1924 Mad. 723. 

-0. 21, R, 89 —Application under—Deposit 

by pleader's clerk—Legality of. 

Where an application under O. 21 , R. 89 , C. P. 
Code, is made by the duly authorised pleader of a 
party, the fact that the required deposit is made by 
the pleader’s clerk instead of by the pleader himself, 
does not vitiate the application. {Spencer and 
Humaraswa*ni Sastri, JJ.) THIMMARAZU VEN¬ 
KATA Kutumba Rao v. Venk.atappa. 

(1924) M. W. N. 137 : 19 L. W. 298 : 77 I. C. 765 : 

A. I. R. 1924 Mad 483 : 46 M. L. J. 119. 

■;- “0. 21, R. 8 d —Contract of sale creates no 

interest. 

Pei-sons entitled under a contract for the sale of 
immoveable property are not persons entitled to apply 
under Order 21 , R. 89 . 23 B. 181 Foil. If the 

conveyance be prior to the attachment the 
purchasers would equally have no locus standi as their 
interests are not affected. {Odgers, J.) A. C. SUBBA 
REDDI V. Vasireddi Jayaramayya 

17 L. W. 680 ; A. I. R. 1923 Mad. 659. 

■■ —0. 21, R. 89 — Right to apply — Prior 

application to pay decree amount — Dismissal—EfiFect 
Of—Hot res judicata 

Where a person claiming as legatee under a will 
applied to pay the decree amount to prevent a sale 
but the application wa.s dismissed, it does not bar an 
application under O. 21 , R. 89 , C. P. Code, to set 
aside the sale on depositing the decree amount. The 
effect of the previous dismissal was merely to decide 
that the applicant had no right to raise the attach¬ 
ment on payment of the decree amount. {Spencer 
and Venkatasubba Rao, JJ.) DhanaMMAL v. 

Veeraraghavalu Naidu. 

32 M. L. T. (H. C.) 175 : (1923; M. W. N. 162 : 

18 L. W. 296 : 72 I. C. 335 : 

A. I. R. 1923 Mad 487 (2) ; 44 M. L. J. 326. 

0- 21, R. 89 Setting aside sale—Deposit of 
mcntey^—Formal application—Hecessity tor. * 

Where the money required to set aside an execution 
sale had been paid into-Court within 30 days but no 
®Ppi^cation to set aside the sale was presented 
within the time prescribed, the Court cannot set aside 
the sale. A mere judgment schedule which does not 
contain a prayer to set aside the sale cannot be 
treated, as such an application. 14 M. L. T. 534 ; 19 
M. L 192 . {JCrishnan, J.) VENKATASUBBA RaO 
V. NARAYANA Rao. (1922) M. W. N. 171 : 

15 L. W. 450 : 66 I. C. 44 : A. I. R. 1922 Mad. 83 (1). 

-^0. 21. R. 89— Applicability—Deposit by one 
tudgmeht-debtor. 

O. 21 , R. 89 of the Code has to be strictly complied 
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C. P. CODE (V OF 1908A 0. 21. R. 89. 

and a iudginent-debtor is not entitled lo take 


with and a jaUgmeni-aeDior is 
advantage ot any deposit made by Ins co-judgment- 
tlebtor, iiult peiuiently made. (^A. rts/inan, J-') Suit 
I5AVVAK r, .\iUlUAYAN. 14 L. W. 631 : 

Oa I . C. 983 : 30 M. L. T. 83 : Go I. C. 983 : 
A. I. R. 1922 Mad. 64 (1) : 42 M. L. J. 71 
0. 21. R. ^^^Aptli^-obility—Origirml Side 


C. P CODE (V OF 1908), 0 21, B. 89. 


Rules 7i, 2 14 —Sale in partnership suit. 

O. 2 1. 1\. ^9 does not apply lo a sale held in a 
pannersliip suit for trie realization of partnei-ship 
asset." and K. 214 of the Original Side Rules only 
applie" to c<i>es to which O. 21, R. 89 is applicable. 
(It’alhs, C. y. and A’ri shnan, y.) TULJARAM RAO 

r-. Kamaciiandka Row. 14 L. W. 516 : 

68 I. C. 916 ; (1921) M. W. N. 736 • 41 M. L. J. 465. 

-0. 21. R. 89-iV/^////<? apply Sale is exccu- 

—Suhscjuenl transfer by iudgmenl debtor—Right 
to apply to set iiside lale. 

Whore the jadgme-nt-debtor’s property has been sold 
in Court auction and he subsequently sells the property 
to another, the right to apply to have the sale .set aside 
lies with him and not with his vendee. 38 M, 775, 
Overruled. {.Wallis, C.y., Oldfield and Kumarasioamy 
Vij'/; // ) OUND.AKA.M ?. MaMSA MAVATHER 

’44 Mad. 054 : 13 L. W. 498 : 29 M. L. T. 269 : 
63 I. C. 937 : (1921) M W. N. 272 (F. B.) : 

40 M. L. J. 497. 

0. 21, Rr. 89, 58 and 63 —lizards " having an 


The right to app’y to have a sale set aside under 
O. 21, R. 89 on making a deposit is exercisable by a 
person w ho has acquired an interest in the property 
before llie date of sale. R 89 does not say that no 
such application shall be entertained unless it dis¬ 
closes the nature of the interest which entitles the 
applicant to make the application. If such interest is 
no; disclosed, the court can only direct the applicant 
to supply the particulars, and should not reject the 
petition. {,Kinkhede, A. y. C.) ViTTAL SlNGH v» 

AGARCHAND. 79 I. C. 903 : 

A. I. R. 1925 Nag. 17. 
•0. 21, R. Failure to eomply with terms 


exactly—If a mere irregularity. 

If a judgment-debtor wants to set aside an auction 
sale undei O. 21, R. 89 he must at his peril comply 
with the terms of the rule, and a failure to comply 
with the terms is not a mere irregularity. Thus the 
5 per cent, due to the purchaser must be deposited in 
full and he cannot rely even on a mistaken informa¬ 
tion supplied by the Court, {.Baker^ y' C ') SETH 
BaLLABHDAS V. SOBHA SlNGH. 

78 I. c. 270: A. I. R. 1924 Nag. 216 (2). 
0. 21, R. 89 —Decision of Sub-Divl. Officer 


% 

1 


interest therein" are controlled by “ by virtue of title 
acquired before such sale "—Person^ failing under 
Rr. 58 and 63 cannot apply under K. 89. 

There is no leason to limit the words “ by virtue of 
a title acquired before such .‘^ale ” to the words 
“ liolding an interest therein " so as to read the first 
clause “owning such property ” as if it stood by 
itself. Similarly, the words “ having an interest 
therein ” should be read as connected with or con¬ 
trolled by the words ‘ by virtue of a title acquired 
before such .sale ” and therefore an applicant under 
O. 21 R. 89 must be a person who can even at 
the date of his application, be proved to be a person, 
either moning the property or holding an interest 
therein by virtue of a title, and further, that that title , 
must have been a preexisting title, that is to say, a 
title acquired before the auction-sale. It must not be 
a title once vCi-ting, or sought to be established and 
already negatived, or declared in a Court as non¬ 
existent. If the very title be wanting or not 
subsisting, neither the alleged defunct ownership nor 
the alleged ‘holding ’ of the ‘ interest ’ sometime in the 
past, is of any avail. The use of the words owning 
or ‘holding* in the above expressions indicates a 
present subsisting ownership or interest in the appli¬ 
cant, at the date of his application. Therefore a 
pei'son whose claim under R. 5^ and a suit under R. 63 
have been dismissed cannot apply under R. 89 because 
an auction-purchaser is entitled to take advantage of 
an adjudication in the objection case and also in the 
regular suit under O. 21, R. 63. {.K inkhede % A. y. Cf) 

OnKAR V. DHANSINGH. 21 N. L. R. 102 : 

90 I. C. 963 : A, I. R. 1926 Nag. 10 (2). 
_—0. 21, R. 89 —Whole amount must be deposited 


cancelling sale is not final. 

The decision of a Sub-Divisional Officer cancelling 
the sale under O. 21, R. 89, and holding the decree as 
satisfied cannot be regarded as a final decision in view 
of the fact that it is subject to an appeal. (^Baker^ 
Offg. y, C.) BaLLABHADAS -a. SOBHA SINGH. 

78 I- C. 270 : A I. R. 1924 Nag, 216 (2). 
0. 21, B. GG—Mortgagea property sold —No 

A ■ 


indication that only equity of redemption was sold — 
Mortgagee can apply under R. 89. 

The sale proclamation stated that the whole pro¬ 
perty was to be sold. At the foot of the sale procla¬ 
mation a note was made to the effect that the pro¬ 
perty was si’bjO'A to a mortgage. Held, in the circum¬ 
stances of the case that it could not be said that only 
the equity of redemption Nvas put up f*>r sale and that 
therefore the mortgagee had no interest in the property 
sold. He had such interest and he could apply under 
O. 21, R. 89 {Dalai and IVazir Hasan, A. /. Cs.') 
JAGANNATH SlNGH v. JAGJIVAN DaS. 

28 0. C. 221 : 12 0. L. J. 289 ; 87 I. C. 829 

A, I. B. 1925 Oudh 429. 
_0. 21, R. 89 —Application oral or written is 


essential—Mere deposit is futile. 

An application, either written or oral is necessary 
for the setting aside of a sale under O. 21, R. 89 and 
such an application must be made within the period 
of limitation of 30 days. \Vhen there is no such 
application, the deposit, even if rightly made in the 
Civil Court, will be of no avail. Where the deposit 
was made in the treasury and after the period of limi¬ 
tation an oral application was made. Held : that the 
application was not competent. {Dalai^ y. C.) RAM 
AUTAR V. SHEO PlAREY LaL. 12 0. I J. 187 : 

87 I. C. 722 : A. I. B. 1925 Ovdh 411. 
0. 21, B. 89 —yudgmenttiebtor mortgaging 


within 30 days. 

R. 89 must be strictly construed. No sale will be 
set aside under this rule unless the whole amount 
specified in sub-rule (i) is deposited l>y the applicant 
within 30 days from the date of sale. 26 C. 449* Foil. 
{Baker, y. C.) NARAYAN v. RAM KKISHNAJI. 

78 I. C. 705 : A. I. B. 1925 Nag. 30. 
0. 21, B. GG—Right to apply—Persems 


having inierest if should be disclosed—Fatlufe to 
disclose — Effect . 


Property subsequent to auction sale can afply under 

P' ^ 9 - 

A Judgm**nt-dehtor w ho subsequent to the aucuon 
sale transfers the property by means of a mortgage is 
a ** person owning property** within the meaning of 
O. 21, R. 89 and can put in an application under that 
rule, 14 O, C. 33 and Civil Rev. No, 65 of 1921, 

* Dist. {Wasir Hasan, A, y- C.) DaL CHAND 

V. Bank of Upper India. 12 0. L J. ipi 1 

86 I. C. 732: A. I.B, 1925 Oudh 349 (2). 
_0. 21, B. G^Right to apply—Usufructuary 


mortgagee. 
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c. P. COD^) (V OF 1908) 0 21, E. 89. 

It is competent to a mortgagee with possession to 
appjy to set aside the sale of the property under O. 21 
R. 89 . 21 O.C. 400 , Dist. 35 Bom. 288 , Foil. anhaiya 
LaU /. JAGMOHAN Singh v. Bachcha. 

9 0. L. J. 60 • 25 0. C. 78 : 66 I. C. 929 : 

A. I. E. 1922 Oiidh 146. 
— ■■ 0 . 21, E. 89— Deposit — Effect of. 

Where the mortgagor makes a deposit under R. 80 
his equity of ledcniption suo;^iSls and the deposit 
has the effect of redeeming the mortgaged property. 
(^Daiiiets and IVazir Hasan^ A. J.Cs.') JAI KiSHORI 
z/. MUHAMAD ALI MOHAMAD KHAN, 60 I. C. &60 : 

7 0. L. J. 620. 

--0. 21, E. 89— Eight to apply — Non-transfer- 

able occupancy holding — Purchaser—Deposit of decree 
amount. 

If a holding is a non-transferable one a purchaser 
under a money-decree cannot avail himself of S, 170 
( 3 ) of the B. T. Act, and the purchaser has no locus 
sta"di to pay in the money under O. 21 , R. 89 , C. P. 
Code. {Bucknill, /.) BiSHUN DAYAL SlNGH v. 

Jagdish Narayan Singh. 2 Pat. L. E. 12 : 

80 I. C. 823 : A. I. E 1924 Pat. 513. 

-0.21, Er. 89 and 92— Deposit—Limitation 

—Parties to application—Notice 

Order 21 , Rule 92 , C.P. Code nowhere speaks of the 
auction-purchaser being made a party. It provides 
that no sale can be confirmed or set aside unless notice 
of application has been given to all persons affected 
thereby, and the rule means that the Court is incom¬ 
petent to make any order at all. till such notice has 
been given. The duty of moving the Court to issue 
notices lies of course upon the applicant and all that 
the Court has to do is to give him reasonable oppor¬ 
tunity for doing so. On default, the Court may dismiss 
the application, and there is no obligation upon the 
Court to issue a notice of its own motion but without 
the assistance of the applicant. The law requires 
that the application to deposit should be made within 
30 days of the sale. But it does not impose any 
period of limitation for the is.sue of notice. (^Mulliek 
and BucknilL J J.') MX Bibi ZaINAB v. PaRaS 
Nath. 4 P. L. T. 491 : 1 P. L. R. 361 ; 2 P. 800 : 

75 I. C. 430 : A. I. E. 1924 Pat. 37. 

--0, 21, E. 89— Right to apply — Mortgagee a 

Part owner. 

A mortgagee who has purchased equity of redemp¬ 
tion in one portion of the mortgared property, can 
apply under R. 89 , to set aside the sale held under 
his own ddcree. (^Mullick and Macpherson, //.) 
Aulad Ali V. Abdul Hamid. 2 Pat. 715 : 

74 I. C 102 : A. I. E. 1923 Pat. 490. 

-0. 21, Er. 89 and 92 (2)— Application under 

— Notice. 

Where an application is made under R. 89 it is 
necessary- that notice must be given to the judgment 
creditor of the application and that a definite adjudi 
cation must be given as to whether the deposit can 
or cannot be made by those who desire to make it. 
iPucknilL /.) Kunja Singh v. Barho Ray. 

4 P. L. X 247 : A I. E. 1923 lat. 363. 
- —0, 21, E. 89— Form of application— No 

prayer to set aside sale—Request to withhold 
payment. 

The judgment-debtor deposited the decree amount 
with the extra percentage under O. 21 , R. 89 , ( .P.C., 
but in his application he prayed that it may not be 
paid to the decree-holder pending disposal of an ap 
peal. Subsequently on the objection of the decree- 
holder he withdrew the prayer aforesaid. Held., that 
the object of the deposit was to set aside the sale, and 
though there was no specific prayer to that effect, the 


C. P. CODE (V OF 1908), 0. 21, E. 90—Appeal. 

objection to the payment of the decree amount having 

been withdra\\n, the court was bound to set aside the 

sale. 43 Bom. 73 s ; 16 C.W.N. 904 , Ref. \Adami, J.) 

Ram Sivendra Narayan OJHa v Awadh Bihary 

Saran 4 • 

A. I. E. 1923 Pat. 159. 

■ ■ _0.21, R. Executing Court ref using to 

stav a sale but not confirming a sale held—No appeal 


Where the Subdivisional Court having refused 
to stay execution of a decree had already sold 
the property attached but the sale was not confirmed. 
Held that the District Court has no appellate jurisdic¬ 
tion in the matter, and the judgment-debtor’s remedy 
is either by way of an application to the Subdivisional 
Court under Order 21 , rules 89 - 91 , or an application 
for revision to the High Court under S. 115 of the 
C. P. C. 38 Cal. 339 Foil. ^Godfrey, /.) N. K. R. 
R. M. Chetty Firm v. m. Subraya Mudaliar. 

3 Rang. 132 : 89 I. C. 300 : A. I. R. 1925 Bang. 271. 

-0. 21, E. 90. 

Appeal 

Detective attachment, 

D smissal for Default. 

Duty of Corrt. 

Execvt.on sale. 

Fraud. 

L m tation. 

Materjal Irregularity. 

Minor. 

Not ce. 

Null ty. 

Parties. 

Puhlicat'on of Sale. 

Right to Apply. 

Scope of. 

Substantial Injury. 

Dnder-valuation. 


Appeal. 

-0. 21, E. 90— Appeal — Plaint in suit to set 

aside execution sale treated as application under R. 90 

_ No second appeal lies from the order passed on the 

plaint. 

Where the plaint in a suit to set aside an execution 
sale was treated as an application under O. 21 , R. 90 , 
Held, that there was cnly one appeal allowed by law 
from the order passed in it. {Greaves and Mukerfi, 

//.) Nabin Chandra v. Bipin Chandra. 

87 I. C. 555 : A. I. E. 1926 Cal. 229, 

-0. 21. E. ^0—Appeal — Order dismissing 

objections to sale is not a decree. 

Order dismissing objections to sale under O. 90 is 
not a decree and no second appeal lies therefrom. 
{Seott^Smith and Ma*tineau, J J.) FaRJA MaL 
CHANDI MAL V. MULCHAND murari Lal. 

6 Lah. 250 : A.I. E. 1925 Lah. 624. 

-0. 21, E. 90— Appeal'—Order under—Second 

appeal. 

There is no right of second appeal in the case of 
orders on applications under O. 21 , R. 90 . {Das and 
Ross,JJ,') Baidyanath Sarkar». Prabhabati 
DaSI. 78 I. C. 316 : 6 Pat. L. T. 443 : 

A. I. E. 1924 Pat. 808. 
—— - 0. 21, B. 90— Appeal — Order under. 

O. 43 , R. I (i) expressly provides for an appeal 
against orders under O. 21 R. 90 . {Jwala Prasad and 
Foster, JJ.') LaCHMANLAL v. PaDARATH SINGH. 

4 P. 1. T. 735 ; 79 I. C. 594 : A. I. E. 1924 Pat- 346. 
— ■ — 0. 21, R. 90 — Appeal — Failure to issue 

notice-- Second appeal, if Hzs. 

Where an auction sale is sought to be set aside on 
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C. P. CODE (V OF 1908), 0. 21. R. 90—Defective 

Attacliment. 

the ground that no notice was served as required by 
O. 21 R 22 but the Court 6 nds no such notice was 
necessary, the order does not fall under S. 47 ^nd 
hence there is no second appeal. { Mu/iick and Buck- 
mil JJ.) Mahadeo Singh v. dhobi Singh. 

2 Pat.91C : 4 Pat. L. T. 721 : 1923 P. H. C. C. 283 ; 

74 I. C. 838 ; A. I. R. 1924 Pat. 111. 

Defective Attachment. 

_0. 21, R. 90 — Dcfcrttvc attachment—Attach- 

TTicnt cCiKin^' envin^ to decree-holder's default—Sale 
held -oith 'ut fresh attachment—Application to set 
aside lies to executing Court under R. 90 . 

Decrce hoider's first application for execution was 
dismissed for default. He applied for sale of the 
properly without applying for fresh attachment. Judg¬ 
ment-debtor applied for stopping the sale which was 
dismissed. He appealed. In the meantime the pro¬ 
perty was sold, field : that judgment-debtor’s re¬ 
medy lay under R. 90 to apply to the executing Court 
for setting asiile the sale. 

Vftx"* Madhavan Afair^ y.——Absence of attachment 
does not affect the jurisdiction of the executing Court 
to sell the property and the sale on that account is not 
null anti void (^Spencer and Aladhavan 
S.R. SUBKAMANIA AIYARz'. L.A. KRISHNA AIYAR. 

(1925) M. W. N. 887 : A. I. R. 1926 Mad. 211. 
_C. 21. R. ^0—Defective attachment—Omis 

siou to attach 

The mere fact that there has been no attachment 
or that there is a defect in the attachment does not 
render an e.\ecutif)n sale a nullity. It is a mere 
guUrity. 64 I- <-'• 420 : 18 M 4.37 ^ 3° 255 , Ref. 

{f/aliifax, A. J. C.) SHANKER RAO z/. MaNIK RaO. 

68 I. C. 643 : A. I, K. 1923 Nag. 18. 
0. 21, R. do— Defective attachment — Mate- 


rial irre^^ularity—Sale within Tp aays of the procla¬ 
mation—Effect of. 

The failure to attach the property before sale al¬ 
though an irregularity under the C. P. Code does not 
render the sale null and void. 18 C. 188 : 34 C. 787 : 

21 A. 3 ii,Ref. The object of the attachment is to 
bring the property under the control of the Court with 
a view to preventing the judgment-debtor from aliena¬ 
ting it and the requirement that the order of attach¬ 
ment should be publicly proclaimed is merely one of 
the requirements of law for perfecting the attachment. 
The main object of the proclamation of the order is 
to give publicity to the fact that the sale of the parti¬ 
cular property attached is in contemplation and to 
warn all persons against taking a transfer of it from 
the judgment-debtor to the prejudice of the rights of 
the decree-holder. It is difficult to see^ why the ab¬ 
sence of attachment which is primarily in the interests 
of the decree-holder can prejudice the rights of the 
judgment debtor who has due notice of the sale. A 
Court has jurisdiction to sell property without attach¬ 
ment. Where property issold within 30 days of the 
proclamation the irregularity does not render the sale 
void without proof of the substantial injury thereby 
to the judgment-debtor. 21 C 66 Foil. {.Miller., C. J, 
and Mullick, /.) RaJA WAZIR NARAIN SINGH V. 
BHIKHARI Ram. 4 u. p. I*. R. (P) 100 ; 

68 I. C. 363 : 3 P. L. T. 763 : 1922 Pat. H C.C.321 : 

2 P. 207 : A. I. R- 1923 Pat. 45. 

--0. 21, R. 90 —Defective attachment—Absence 

of attachment -Sale not a nullity—Application to set 
aside. 

An execution sale held without attachment of the 
property or with a defective attachment does not render 
the sale void but materially irregular. An application 
to set aside the sale on that ground is governed by 


C. P. CODE (V OF 1908), 0. 21, R. 90—Execution 

sale. 

S. 47 , C. P. Code, and not by O. 21 , R. 9 c. {^Lentaigne 
/.) Ma Pwa V. Mahomed Tambi. 1 B. 633: 

77 I. C. 368 : A. I. R. 1924 Rang. 124. 

Dismissal for'drfavlt. 

-0. 21. Rr. 90 and 92 and 0. 43, R. (l) ( 3 )— 

Dismissal for default—High Court cannot revise the 
order dismissing an application under R. 90 even for 
default as it is to confirm the sale under R. 92 and is 
appealable. 

The effect of the dismissal of an application under 
r. 90 -^ven f^r default is to confirm the sale under R. 92 
and hence an appeal lies against the order and the 
High Court has no jurisdiction to interfere with the 
order in revision. 9 C. W. N. 25 ; 23 C. L. J. 163 Foil. 
{Suhraxoardy and Chotzner. JJf) NaRENDRA NaTH 

CHAT'rERji V. Rakhai. Das Tarafdar. 

41 C. L. J. 286: 79 I. C. 351 : A. I. R. 1925 Cal. 610. 

■ - 0 . 21, R. 90— Dismissal for defaults 
Order dismissing for default, an application under 
O. 21 . k. 90 for setting aside an execution sale is 
appealable. {Pearson and Graham. J J f) DEBENDRA 
NaRAYAN SfNGH V. NARENDRA NARAYAN SINGH. 

80 I. C. 678 : A. I. R. 1925 Cal. 360. 

-0. 21, R. 90 and 0. 9, R d—Dismissctl for 

default. 

O. 9 , R. 9 , applies to an order dismissing for default 
an application under O. 21 . R. 90 . {Lindsay. A. J. C.) 
GOURI V. Hinga. 59 I. C. 570 : 23 0. C. 349. 

Duty of Covrt. 

-—0. 21, R. 90— Duty of Court-Setting aside 

sale. 

A Court is not competent to set aside an execution 
sale without inquiring into the objections made. The 
irregularities set up must be proved and the court must 
also be satisfied that the person applying to have the 
sale set aside has sustained substantial injury by reason 
of such irregularity or fraud, K^Mattsneau. Jf) ANOP 
ChaND t. MT. KawaL KauR. a. I. B. 1924 Lah 692 

0,21, K.dO-Duty of Court—Court disregard- 


in^equities in detertnining order in which properties 
should be sold, the sale can be set aside for irregularity. 

The decree holder has primarily the right to choose 
the order in which the properties should be sold and 
the Court ultimately has the right to determine the 
order of the properties to be sold according to the 
equities affecting the parties. Where the Court ^s- 
regards the equities, the sale is liable to be set aside 
for irregularity. (Jwala Prasad and Poster. J J*) 
RAGHUNATH Sahai V. Daroga Sahu. 

78 I. C. 609 : A. I. R. 1925 Pat. 148. 

Execution Sale. 

-0. 21, R. 90 and 0. 23, R, Z—Execution sale 

_ Sale confirmed — Auction-purchaser and plaintiff 

agreeing to have sale set aside—Compromise merely 
filed — Decree-holder not a Party^Case for setting aside 
sale dismissed for default—Plaintiff cannot sue for 
land. 

The plaintiff purchased by private sale, a non-trans- 
ferable occupancy holding from the tenant for the 
time being. The holding was purchased by the defen¬ 
dants in execution of a decree for rent in a suit by the 
landlord against the original tenant. After the sale was 
confirmed by the Court the plaintiff and the defendant 
entered into a compromise by which the defenda^ 
agreed to give up the sale on taking money. The 
compromise was filed and the sale was prayed to be 
set aside. The landlord was not a party to the com¬ 
promise. The petition for setting aside the sale was 
, dismissed for plaintiff’s default. The Court passed no 
1 order on the compromise. Held : that the Plaintiff 
was not entitled to sue for the holding. {Snhnxmardy 
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C. P. CODE (V OF 1908). 0. 21, R. 90—Execution 

Sale. 

and Duval. //•) BHUPENDRA NATH LaSKAR v. 
RAl CHARAN PURKAIT. 

86 I. C. 529 : A. I. R. 1925 Cal. 779. 

--0. 21, R. 90— Execution Sale — Ab'^ence of ap¬ 
plication under R. 90 precludes defence of invalidity of 
sale in a suit by a non-transferable occupancy tenant — 
C.F* C.. O, 21 R. 92 . 

A tenant of a non-traiisferable occupancy holdinp; 
cannot resist an ejectment suit by the purchaser, 
who is not the landlord, in auction in execution of a 
money decree on the ground that he did not know of 
the same which was brougl^t about by a suppression of 
notices where he failed to apply under O. 21 , K. 90 . 
{IValnisley and Suliraivardy, JJ ') JaGNESWAR SiK 
DAR V. KaILASH MaNDAL. 28 C. W. N 821 : 

78 I. C. 126 : A. I. R. 1925 Cal 81. 
—— — 0.21, R. 90 — Execution sale — The proper 
remedy to set aside an auction sale after proclamation 
notifying collusive decree on prior charge against tmlg- 
ment debtor lohich decree is suosequently set aside is 
not by way of applying under O. 21 , R. 90 , but by suit. 

When an execution proceeding was pending and cer¬ 
tain property of the judgment-debtor’s was about to be 
•sold, a collusive decree was passed ex parte against 
the judgment-debtor, declaring a pre-existing charge 
on the property. In the sale proclamation in connection 
with the earlier execution proceedings, this decree was 
notified, together with rider that the decree-holder 
objected to the later decree as fraudulent. On account 
of the notification of the later decree in the sale procla¬ 
mation, possible bidders were kept away from venturing 
to purchase the property and in the end the property 
was knocked down to the judgment-debtor’s brother at 
.a low price. Subsequently the judgment debtor had 
that later ex parte decree annulled and the plaintiff in 
that suit allowed the suit to be dismissed. There¬ 
upon the judgment-debtor’s creditor instituted a suit to 
vacate the auction-sale in fa^•our of the judgment- 
debtor’s brother on the ground of fraud and collusion. 

Held, that no fraud existed in conducting and pub¬ 
lishing the sale, that therefore the plaintiff’s remedy 
was not by w’ay of application under O. 21 , R, 90 ; 
but that the second decree having been passed and 
annulled by fraud and collusion the plaintiff was enti¬ 
tled to have the sale set aside, and that a resale of the 
property after proper proclamation was necessary. 
(^Phillips and Venkatasubha R 70 , JJ.) VeNKAT.A 

Rama aiyar v. Paramasiva aiyar. 

78 I. C. 108 : A. I. R. 1923 Mad 323. 

-0. 21, R QO—Execution sale — Bidders may 

legally combine not to bid over a certain figure. 

Per Devadoss. J. : —It is not illegal for a number of 
intending bidders to arrange among themselves not to 
bid above a certain figure. {^Oldfield and Devadoss.JJ') 
P. GnaNAMMA V. K. KRISHNA REDDI. 43 M. 736 : 

(1923) M W. N. 463 : 75 I. C. 369 : 

A. I. R. 1924 Mad 217 : 45 M. L. J. 263. 

-0, 21, R. 90— Execution sale — Defect in — 

Onus of proof. 

Onus of proving defect in execution sale is on 
party assailing it. (^Jwala Prasad and Foster^ JJF) 

Raghunath Sahaiz/. Daroga Sahu. 

78 I, C. 609 : A. I. R. 1925 Pat. 148. 
- ■ —0. 21, R. 90— Execution sale — fVhat passes 

under—Even usufructuary mortgagee is not affected 
hy sale in execution of money decree. 

Where the decree under execution is a money decree, 
then only the right, title and interest of the judgment- 
debtor will be sold and the interest of mortgagees in¬ 
cluding usufructuary mortgagees will subsist unaffected 
by the sale. (^Eoster^ y.) EiCNATH PANDEY v. 

Singeshwa Nath. 5P. L. T. 250i 

Q. D.—VOL. 1—80 
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76 I. C. 168 : A. I. R. 1924 Pat. 785. 

- 0. 21, R. 90 —Execution sale—Setting aude — 

Remedy by suit—Decree against member of Joint fiindu 
family—Sale of his share of the property m execution. 

Where in execution of a decree obtained against 
some members of a joint Hindu familj’. the property of 
the family is sole , it is open to any other men b r of ' he 
famil}' ha\iiig an interest in the property an<t not being 
bound by the decree, to institute a suit to set aside the 
sale and recover possession of the property without ap¬ 
plying to set aside the sale under O. 2 t, K. 90 of 
the P Cod'=*- ^ DaK and fC uht an t Sahoy. J J -') 

Medni pk.asad Singh v. Nand Keshwar\I’rasad 
Singh. 2 P. 386 : A. I. R. 1923 Pat. 451 

- 0. 21. R. 90 —Execution sale— Appl cation to 

set aside -Deposit of decree amount—Deposit subject to 
condition subsequently withdraion — Effect. 

On the 22 nd December 1920 a sale of a certain pro¬ 
perty took place in execution of a certain decree ob¬ 
tained by the opposite party a.s against the petitioners. 
On the 2 ist January 1921 the petitioners applied for 
setting aside the sale under tlie Provisions of O. 21 , 
R. oo- Civil Procedure Code. On the 23 rd January J 921 
the parties entered into a compromise, the terms of 
the compromise being that if the judgment-debtor paid 
the sum of Ks. 2,695 to the decree-holders on or be¬ 
fore the 23 rd September 1921 the sale would be set 
aside, but that if the sum of Rs. 2 . 695 was not paid 
to the decree-holders within the time allowed, the 
application for setting aside the sale would stand dis- 
niissed and the sale would be confirmed. On the 19 th 
September 1921 the petitioners deposited the sum of 
Ks. 2,605 in Court and invited the Court to set aside 
the sale. The petitioners also applied to the Court 
that the money should not be paid to the decree-holders 
until the decision of a regular suit which the judgment 
debtors were about to institute against the decree-hol 
ders.Il appears that such a suit was infact instituted on 
the 24 th September 1921 . On the 23 rd September 1921 
the decree-holders filed a petition praying that the sale 
should not be set aside as the deposit made by the judg¬ 
ment-debtors was a conditional deposit which had in 
effect prevented them withdrawing the nioney from 
Court. Hcld the deposit was a conditional one. It is 
one thing to make the deposit subject to one condition; 
it is another to make the deposit and to apply to the 
Court that the party entitled to withdraw the money 
f om Court should not withdraw it until a particular 
decision is reached in a particular case. The judgment 
debtors through their leaders intimated to the Court 
that they would not object to the money being with¬ 
drawn by the decree-holders, and, as a matter of fact, 
they took up that position before the decree-holders 
made ar'y application for withdrawal of the money 
from Court. Consequently the deposit was valid. 
i^Das and .\facpherson, J/.) SHAM SUNDER SiNGH 
V. MUSHAHEB LaL. 

2 P. 134 : 72 I. C. 907 : A. I. R. 1923 Pat. 418. 

Fraud. 

■ 0. 21, R. 90 — Fraud—Suit to set aside sale -— 

Fraud not specifically alleged — Suit, if maintainable. 

Where the piff., a purchaser in execution of a decree, 
sued to set aside the execution sale on the ground that 
he was misled by the sale proclamation which did not 
show’ anj’encumbrance on the property and that sub¬ 
sequent to the purchase it was discovered that the 
encumbrances on the property exceeded its value, Held 
per (flValsk and Lindsay. JJ. contra.j that as there was 
no provision in the Code to bar the suit it was main¬ 
tainable on the principles of justice, equity and good 
conscience although fraud was not specifically alleged 
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in the plaint, an inference of fraud having been sug- 
gestetl by the allegations therein. {IVo/sA and Lindsay^ 
y/■) GaJ.\dak Prasad Ml). ABDUi. MaJid. 

63 I C. 425 : 19 A. L. J. 530. 

---0. 21, R. ^Q'—Z^'raud—Acting of the bidder in 

such a Ti’.jy at to prevent best price being obtained does 
not amount to fraud. 

The charge against a bidder that he and those who 
ha\ e acted in concert u ith him have acted in such a 
manner as to prevent the best price being obtained 
does not of itself amount to a charge of fraud nor \v ill 
proof of such cone rt invalidate the sale to him. 23 
Mad. 2 ^ 7 , P'oll. {Z'utvcett and Madgavkar^ J/-) 
DoDHASAPPA DHAR.MAPPA V. PRADHANAPPA VKN- 
KAPPA. 27 Bom. L. R. 1318 : A. I. R. 1926 Bom. 33. 

-0. 21, R. 90 —f raud—A iudgmettt-debtor 

a/fn/’ing confirmatten of sale can set up fraud in a suit 
by aucH. n-Parchaser for possession. 

It cannot be said that a defence is barred because a 
suit might be barred, or that a judgment-debtor, who 
has allo;\ed the auction sale to be confirmed, cannot 
subser]uently set up a defence of fraud, iZ'aioeett asid 
Madgar'har, JJ.) DODBaSAPPA DHAR^^APPA V. 
PRADHANAPPA VenKaPJ’A. 27 Bom. L. R. 1318: 

A. I. R. 1926 Bom. 33. 

0. 21. R. 90— fraud—Process fraudulently 
suppressed—f act of sale not knenun to plaintiff till a 
fe~.o days before his filing suit to set aside sale — Plain¬ 
tiff loai held entitled to benefit of Limitation Aet, S. 18 
—Limitation Act. S. l 8 . 

When a judgment-debtor makes an application to 
have an execution sale set aside under O. 21 , K. 00 , 
after the expiry of 30 days he must bring his case with¬ 
in S. 18 of the Idmitation Act and to enable him to do 
so. it i.s not enough for him to show that the execution 
proceedings were irregular and fraudulent, but he must 
c.arry the fraud further and show th.at the existence of 
his right to set aside die sale has been kept concealed 
from his knowledge by the fraud of the decree holder 
or the auction-purchaser, i C. \V. N. 67 . Foil. Hut 
in order to make limitation operate when a fraud has 
been committed by one who has obtained property 
thereby, it is for him to show that the injured com¬ 
plainant has had clear and definite knowledge of the 
facts constituting the fraud at a time which is too re¬ 
mote for the suit to be brought. 17 Horn. 341 . Foil. 
Where in a suit to set asirle an execution sale it was 
found that processes in connection with the execution 
case had been fraudulently suppressed and that the 
plaintiffs came to know of the fraudulent sale only 
seven or eight days before the institution of the suit, 
//^/</, that it was not an unreasonable inference to 
draw that as a matter of fact the fraud that had been 
committed in the execution proceedings continued and 
by reason of its continuing influence the plaintiffs 
were kept out of the knowledge of the sale, and the 
plaintiffs were entitled to the benefit of S. 18 of the 
Limitation Act. (Greaves arid Mukerji. J J.') Na- 
bin Chandra v. Hipin Chandra. 87 I. C. 585 : 

A. I. R. 1926 Cal. 229. 
■ —0. 21, Br. 90 and 92— Fraud or material ir' 

regularity—Suit to set aside sale. 

After an execution sale has been confirmed under 
R. 92 , no suit lies to set it aside on the ground of fraud 
or material irregularity. 38 Mad. 1076 Cons, and Dist. 
(Ahdur Rahim and Odgers, jjf) KaLINADHAHOT- 
la V. Marta Appayya Sastri. 44 Mad. 351 : 
13 L. W. 16 : (1921) M. W. N. 9 : 62 I. C. 203 : 

29 M. L. T. 108 : 40 M. L J. 55. 

- 0. 21, R.90— Fraud — Clerk of decree-holdePs 

vakil purchasing at auction sale without informing 
decree-holder—Property sold for less value in conse’ 
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t/uence—Sale was set aside. 

Where the purchaser at an auction sale was the 
clerk of the pleader who represented the decree-holder 
in the suit, held, that he was in a position of active 
confidence towards the decree-holder, that his purchase 
without informing the decree-holder of his intention 
was a gross abuse of confidence and amounted to a 
fraud on the decree-holder and therefore the decree- 
holder w as fully entitled to have the sale set aside. 
1923 M. 635 , Ref. (Daniels, A. J. C.) ALI AbbaS 
V. Kara IN Das. 12 0 . L. J. 321 • 

87 I. C. 997 : 2 0. W. N. 297 : 

A. I. R. 1925 0”dli 381. 

-0. 21, R. 90— Fraud—Laio Price fetched. 

The mere fact that at an auction sale a property 
fetches a smaller price than it is worth raises no pre¬ 
sumption of fraud. (Ashworth, A. J. C.) ShER KhaN 
V. M1SRI LaL. 89 I. C. 107. 

--0. 21, R. 90— Fraud is essentially different 

from irregularity. 

Fraud is essentially different from irregularity in the 
conduct of sale. Where there was gross under-valua¬ 
tion of the property sought to be sold and the proce.sses 
were not served on the judgment-debtor, held, that 
these facts alone did not by themselves constitute fraud. 

16 C. W. N. 894 , Foil. (Das, J.') HaJRANG PRASaD 
Singh v. Mt. SoniJHari, Kuer. 6 P. L. T. 667 : 

85 I. C. 622 : A. I. R. 1925 Pat. 621. 

-0. 21, B. 90— Fraud — Limitation Act, S. 18 , 

applies to applications under R.c^o — Limitation Aet, 
S. 18 , 

The starting point for limitation is the date of the 
knowledge of fraud committed by the decree-holder 
who brought about the sale in fraud of the judgment- 
debtor. S. 18 applies to applications under R. 90 . 
(Jwala Prasad, /.) THAKUK MaHTON v. JHAMAN 
MaHTON. 5 P. L. T. 200 : 80 I. C. 761 : 

A. I. B 1924 Pat. 496. 

- 0. 21, R. 90— Fraud — Specific fraud must be 

proved. 

It is open to a Court to find merely upon circumstan¬ 
tial evidence that there has been fraud on the part of 
a particular party, but the finding must be based on 
legal evidence. It is not sufllcient to make a gene¬ 
ral allegation that because there was no service of sale 
process or because there was irregulaiity in the service 
therefore the decree-holder must necessarily have been 
responsible and guilty of fraud. (Mullick and Foster, 

yj.) Kishundeo Narayan v. Ramrejhan Singh. 

1923 P. H. C. C. 298 : 5 P. I. T 61 : 83 I. C. 747 : 

A. I. R. 1924 Pat. 67. 

-0. 21, R. 90— Fraud— Execution sale — Set' 

ting aside—Auction purchaser net party to fraud — 
Limitation—Extension of time. 

It is open to a Court to set aside an execution sale 
on the ground of fraud even though it is not proved 
that the auction-purchaser was a party to the fraud. 
18 I. C. 715 , Foil. ; 24 \V. R. 260 , Dist. Where a 
judgment-debtor applying to set aside a sale proved 
fraud in the conduct of the sale and also the fact that 
he had been kept out of knowledge of the sale, held, 
that S. 18 of the Limitation Act applied to his case 
and the was on the other side to show that the 
application was barred as having been filed more than 
30 days after he had knowledge of the sale. The onus 
is on the party guilty of fraud to show that its effect 
had been removed. 17 B. 341 , Rel. i C. W. N. 67 ; 2 
Pat. L. T. 401 ; 20 M. 10 ; 38 M. 1076 , Ref. (Ross^ 
J.') Mahabir Ram v. Ram Bahadur Dubfy. 

4 F. I. T. 306: 72 I. C. 625 : A. I. R. 1923 Pat. 436. 
— -——0.21, R. 90— Fraud — Mis'Staiement by a 
decrec'holder in the sale proclamation of the value of 
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the property—May amount to fraiui—Onus of proof — 
Finding of fact. 

A wilful mij-statement by a decree-holder in the sale 
proclamation of the value of the property may be suffi¬ 
cient evidence in particular cases to justify an infer 
ence of fraud. Where certain facts are found and an 
inference of fraud is drawn based upon facts so found 
it is open to the Court in second appeal to consider 
whether as a matter of law such an inference is justi 
fied by the facts found. If, however, the first appellate 
Court, which is the ultimate judge of fact, refuses to 
draw an inference of fraud upon the facts found by 
it, that decision cannot be questioned in second appeal 
unless the facts found necessarily amount to fraud- 
The mis-statement of value in a sale proclamation does 
not necessarily amount to fraud. {Mi/ter, C. J. and 
Mullicky J.) RAMDHARI CHAUDHURY v, DEO- 
NANDAN PRASAD SiNGH. 3 Pat. L. T. 501 : 

1 P. L. R. 18 : 4 U. P. L R. (Pat.) 71 : 2 P. 65 : 

1922 P. H. C. C. 269 : A. I. R. 1922 Pat. 607 
-0. 21, R. 90 —Fraud— Auction sale — Limita¬ 
tion to set aside. 

Where the sale and the irregularity affecting it has 
by the fraud of the decree-holder or other parties to 
the sale been kept concealed from the judgment debtor, 
he is entitled to apply under R. 90 whether the sale has 
been confirmed or not, and the time for making the 
application is to be computed from the date when the 
fraud first became known to him. There is nothing in 
O. 21 , R. 90 which limits the filing of an application 
to the period prior to confirmation of the sale. 
(Adami, J.) RAM PERSHAD LaLL v. CHAMARI 

Singh. 70 I. C. 67a : a. I. R. 1922 Patna. 422. 

——. 0. 21, R. 90— Fraud in co?iducting sale — 
Petition to set aside—What to be proved. 

A person alleging fraud must state in detail the fact 
constituting fraud. A vague allegation of fraud 
cannot be accepted. A judgment-debtor applying to 
set aside an execution sale on the ground of fraud 
must clearly state in hispetition as to how he was kept 
from the knowledge of the execution proceedings and 
the sale, and how his fraud was practised and how he 
came to know’ of the sale. Mere want of diligence is 
not fraud, i^/wala Prasad and Adami^ //>) BaBU 
Das Narayan Singh v. Muhammad Vusuf alias 
BHEKHO. 3 V. P. L. R. (Pat.) 33 : 2 P. L. X. 401: 

61 I. C. 823 : 6 P. L. J. 319 : 1921 P. H. C. C. 181. 

-0. 21, R. 90— Irregularity not leading to loss 

'^Sale cannot he set aside. 

Where an illegality at an execution sale has not re¬ 
sulted in causing any substantial loss, the sale cannot 
be set aside. (^Mullich and Ross, J/-') AMRIT TaL 

Seal v. Jagat Chandra Thakur, 4 Pat. 696. 

Limitation. 

-0. 21, R. 90— Limitation—Real purchaser not 

known—Effect of adding him after limitation. 

Where the person who bids at an auction sale did 
not disclose he was acting as an agant for another and 
as a result the judgment-debtor in applying to set aside 
the sale impleaded originally only the ostensible pur¬ 
chaser, but on knowing the facts impleaded the princi¬ 
pal also, but after the period of 30 days allowed by 
law, the application is not time-barred. (^Stuart, JO 
MT. BHAGGO V, Mata Prasad. 76 I. C. 507 : 

A. I. R. 1923 All. 462. 

-0. 21, R. Limitation—Setting aside on 

the ground of fraud—Starting point. 

The time for an application to set aside an execution 
sale on the ground of fraud begins to run not from the 
date when the applicant becomes aware of the sale but 
from the date the applicant gets a definite knowledge 
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regularity. 

as to fraud, and the burden of proving that the appli¬ 
cation is time-barred is on the other side. (7' cu?wn 
and Auitosh Chaudhury. //.) BHUSHANMAND DaS 
V. PRAFULLA KRISTA DEB. 

48 Cal. 119. 

_0. 21, R. 90_ Lt7nitaiion—Sale voidable a?id 

not void. 

A sale which is bad on the ground of irregularity or 
fraud and thus liable to be set aside is voidable only 
and an application to set it aside must be made within 
thirty days of the sale. i^Das, y.) GhaNASHAM v. 
BaSDEB Jha. 60 I. C. 529 (2): 3 U. P. L. R 27 (Pat.) 

Material Irregularity. 

0. 21, R. ^0~-Material irregularity — Omis¬ 


sion of lattd revenue ifi sale proclamation. 

It is wrong to hold that the omission of the land 
revenue is immaterial for the purposes of R. 90 wnich 
entitles the person injured to apply on the ground of a 
material irregularity. {Lord Bnekmaster, J.) 1'ALI- 

ram Singh v. Rai Bahadur Seth Narasinghdas. 

L. R. 4 P. C. 197 . 18 L. W. 137 : 28 C. W. N C.93 : 
33 M. L. T. 275 : (1923) M. W. N. 714 : 75 I. C. 646 : 
10 0. & A. L. R. 3o3 : A. I. R. 1923 P. C. 93 • 

45 M. L. J. 403 (P. C.) 
-0. 21, R. 90—Material irregularity — Execu¬ 
tion of mortgage decree for amou 7 tt of costs o 7 ily —Sale 
of share of 77iortgagcd properties. 

Where a mortgage suit by B against A and D was 
dismissed with costs against A and decreed against D 
and in execution of his decree for costs A attached the 
decree against B and having got himself substituted as 
attaching decree-holder executed hi.s decree, and a 
share of the mortgaged properties was sold. Held, 
that the sale though irregular was not void but could 
be set aside by proper proceedings. iChatter/ee afid 
Panton, JJ.^ KaMINI KUMAR BHOUMIE Z'. PRO- 

TAP Chandra. 66 I. C. 6 O 8 : 2o C. W. W. 400. 

- ■ -■— 0 . 21, R. 90— Material irregularity — Exe- 
cutio7i sale held oti a day other tha7i that advertised is 
such. 

Where a sale in execution of a decree was held 
neither on the day originally advertised nor on the day 
to which it had been adjourned, but on some third day, 
held, it was a material irregularity in the conduct of 
the sale. 6 C. W N. 44 , Foil. {Mocker?ce a 7 id Pan- 
to 7 t,JJ.) Hari Sadhan Roy v. Shib Gopal 
MITRA. 65 I. C. 746 : 35 C. L. J. 140 

-0. 21, R. 90— Material irreg 7 tlaritY — Fail¬ 
ure to i$si*e ftotice for preparmg sale proclamation. 

Failure to issue notice to the judgment-debtor draw 
ing up the proclamation of sale under O. 21 , R. 66 is 
an irregularity in conducting or publishing a sale with¬ 
in the meaning of O. 21 , R 90 , {Shadi Lai and Le 
Rossignol, JJ ) JaGaNNATH V. DaUD. 

4 Lah. 243 ; 76 I. C. 103 : A I. R. 1923 lah. 592. 
-0. 21, R. 90— Material irregularity — Omis¬ 
sion to state value i7t sale proclamation—Safe ’whe7t 
liable to be set aside. 

The mere omission to state the estimated price of 
the property to be sold is not a material irregularity 
w’hen it is shown that the property was visible to all 
the purchasers who were thus in a position to frame 
their own estimates. Even if there had been a mate¬ 
rial irregularity in the publication or conduct of the 
sale that would not justify interference in the absence 
of proof that substantial injury to the petitioners had 
resulted therefrom. {Le Rossignol, J.') MaHOMED 
NIZAM-UD din V. AmIN-UD din. 4 Lah. L. J. 441 : 

67 I. C. 885 : A. I. R. 1922 Lah. 85. 
—0. 21, R. 90— AlatericU irregularity--Madras 
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Civtl Ruh's of Practice', R. 753 — cVo/i-oi>scrvaucc of 
f ■*'maltty required hy R. 153 /f not an irregularity 
}! Sale. 

The rule': only ivfjviire that the other parties should 
be i;iven notice of the application by the decree-holder 
for ha\e to bid. The atti<lavil is for the Court’s 
inforni.uion. and the decree-holder is riot letiuired by 
the nile-N to supply tlie other parties with a copy of it. 
Where there were three app'icaiions by the decree- 
h’>ld< r on different occasions for leave to bid. but the 
arilda\it required l>y K. 133 of the Civil Rules of Prac¬ 
tice was not att.rched to the first two applications but 
only to tjie last one. held, that this did not amount 
to any 'irregularity in publishing or conducting the 
sale. {S fencer and Odger s', J J.) KORAP.AI.U HeNGSU 

(ioUKI IlENGSU. 21 L. W. o21 ; 88 I. C. 228 : 

A. I. R. 1925 Mad. 729. 

—“ 0 . 21, 8r. 90 and 22— .Uaterial irregularity 
—Setting aside—.^fotor defendant treated as minor — 
Kn Kolcdge of proceedings — EUoffel. 

Otre of tlie tiefts. who were the judgment-debtors 
tinder a decree attained majority after the date of the 
decree and before proceedings in e.>cecution for sale of 
the property were taken. He was nevertheless repre¬ 
sented on the record as a minor and the sale was held 
with him on (lie record as a minor. On an application 
by liim to snt aside ihe sale on that ground, held, that 
the fact that lie Itncw of the proceedings throughout 
afforded an an-wer to the objection even though the 
decree-holder was aware of lii.s majority. 21 M. 167 : 6 
Iv. \\’. 273 ; 39 toje Foil. (^Oldfield and l^enkata 
snhba Rao, //.) KaDHAKRISHNASWaNI NaIDU 
ANNAMAbAi CHETTIAR 31 M L. T. 122 (H. C.) : 

15 L. W. 643 : (1922) M. W N. 655 : 

A. I. R. 1922 Mad. 301 : 43 M. L. J. 92. 

-C. 21. Pb. ^0—^A/aterial irregularity — Fail¬ 
ure to give notice to hi Igmenl-dchtor after his attain- 
mg minority, if merely an irregularity in publishing 
sale. 

Failure to give notice to judgment-debtor before 
sale even lliough he attained majority between the 
dafe> of decree and execution is merely an irregularity 
in publishing sale. K^SpeucCr and Krishnan JJh 
K. Kamayya S'. K. Ramamma. (1322) M.W.N. 176 : 

16 L. W. 934 : A. I. R. 1922 Mad. 95. 
-0. 21. R. 90— Material irregularity — Pro¬ 
clamation of sale not mentioning place of sale. 

Where in a sale by the Official Referee the sale 
proclamation did not mention the place of sale but it 
was found that the sale was well attended and no 
possible bidder kept away on account of the non¬ 
mention of the place of sale. If eld, that the omission 
was only an irregularity and as the parlies were not 
prejudiced thereby it is no gremnd for setting aside the 
.sale. (AF,////j, C. /, and fCrishnan, /.) TULjAR.AM 

ROW V. Kamachandra Rao. 14 L. W. 515 : 

68 1. C. 916: (1921) M. W. N. 736 -41 M. L. J. 465. 

“• 0. 21, R. 90 —Material irregularity—Sale 
held at a place different from that advertised. 

Where in publishing a sale proclamation the process 
server substituted for the selling officer and place of 
.sale fixed by the Court in the sale proclamation, a 
different selling officer and a p'ace of sale and thus 
the sale proclamation as framed by the Court was 
never published in the village, the non-publication of 
the sale proclamation is an illegality which invalidates 
the proceedings and consequently the sale is a nullity. 
Per Seshagiri Aiyar, y.-Where a substantial provision 
of law has been violated and that has the effect of not 
attracting persons who could be expected to be present 
for the purpose of bidding at the sale, the sale should 
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be regarded as having been illega'ly conducted. i 6 Cal. 
794 , Foil. (^Oldfield and Seshagiri Aiyar, //.) JaYa- 

RAMA Aiyar Vridhagiri Aiyar. 44 M 35 • 
(1920) M. W. H. 490 : 59 I. C. 167 : 12 L. W. ’l82 • 

39 M. L. J. 180; 

-0. 21, R. 90 —Material irregularity. 

The omission to notify e.xisling incumbrances on the 
property sold entitled the auction purchaser to set 
aside the sale under O. 2 t. R. 90 , C.P. Code. {Batten 
/. c.) Shiv Prasad v. Santooji. 18 N. L. R 93 • 
65 I. C. 875 : 5 N.L.J. 147 : A.I.R. 1922 Nag. 113 (2)! 
-0. 21, R. 90 —Material irregularity — Incum¬ 
brance not entered in sale Proclamation—Sale officer 

announcing it at decree holder's request at the sale _ 

Property sold for trifling amount—Substantial injury 
7oas held to be caused. 

Where an incumbrance of Rs. 27.000 was announced 
at the time of the sale by tlje sale officer at the 
instance of the decree-holder, though previous to this 
the decree-holder had applied to the (-ourt : ei/.ed of 
the execution proceedings for an order of incumbrance 
being shown in the sale proclamation, and the appli¬ 
cation had been rejected, and thereby decree-holder 
did purchase the property for a trifling sum ; 
field, that there was material irregularity causing 
substantial injury to judgment-debtor within R. 90 . 
{Dalai and IVazir Hasan, A. J. Cs.') SiT.APAT 

Singh v. Maharir Pra.sai>. 12 o. l. J. 831 • 

88 I. C. 032 : 2 0. W. N. 315 : A.I.R. 1925 0udh424. 
-0. 21, R. 90— Material irregularity — Pro¬ 
perty attached during judgment-debtor's lifetime but 
sold after his death—Legal representatives not brought 
on record—Sale is irregular and not void. 

Where the property was attached in the lifetime of 
the judgment-debtor but was sold after his death, 
held, that the failure to bring the legal representa¬ 
tives of the judgment-debtor on the recortl did not 
make the sale null and void. It only aniounted to an 
irregularity which would have entitled the legal 
representatives of the iudgment-debtor to have the 
sale set aside if they had taken proper steps within the 
period of limitation prescribed by the Statute. Case- 
law discussed. {Ross and K ulivant Sahay, J J.) 
BaRHAMDEO NaRAYAN PANDEr. SaLIGRAM SaHAV 
PaNDE. 6 P. L. T. 67 ; 86 I. C. 141 : 

1925 P. H. C. C. 53 ; A I. R. 1925 Pat 384. 

■ —0. 21, R. 90— Material irregula*ity — Por~ 

lion of property attached sold—If vitiates sale. 

Where the property sold is only a portion of what 
was attached and proclaimed for sale, there is no 
irregularity vitiating the sale. {Das and Ross, JJ.') 
BAIDYANATH SaRKAR 7'. PROBHABATI DaSI. 

5 Pat. L. T. 443: 78 I. C. 315 : A. I. R. 1924 Pat. 803. 

-0. 21, R. Material irregularity—Decree 

for rent—Sale of tenure—Liahility of purchaser for 
rent prior to purchase—Statement in sale proclamation 
of liability — Effect. 

A landlord cannot sue an auction purchaser of a 
tenure for arrears of rent due prior to the date of his 
purchase. Hence a statement in a sale proclamt.tion 
of a tenure that the purchaser will be liable to pay 
such arrears amounts to a material irregularity and if 
it results in substantial loss the sale can be set aside. 
{Mullick and Bucknill, JJh MAHOMED JawaR 

Husain v. Maharaj Kumar Gopal Saran 
NaRAIN. 80 I. C. 223 : 2 P. L. T. 248. 

-0. 21, R. 90— Material irregularity in con¬ 
ducting sale is ground for setting aside sale. 

Two secured creditors had obtained separate decrees 
for sale of the judgment-debtor’s property without 
making each other parties. By arrangement with the 


12 73 


CIVIL, CRIMINAL & REVENUE 


1274 


c. P. CODE (V OF 190S), 0. 21. R. GO -M'inor. , C. P. CODE (V OF 1908). 0. 2i, R. 90—Right to apply 

Nazir a single sale was arranged to be held in execu- I at the Collector’s Office. The judgment-debtor applied 
tion of both the decrees. But, after proclamation, I to set aside an execution sale on the ground that the 
merely mentioning the charge of one of the decree- sale was not proclaimed in the vJlage or publi.shed at 

the Collectors Office. The Court rlismissed »he appli- 


holders, in execution of the decree in favour of the 
other creditor, the T-lazir ettected one sale in execution 
of both the decrees. Held, that there was a material 
irregularity in the sale and that it must beset aside. 
(.Made;avkar, A. J. C.) RUST.AMJI r. PEROZSHAW. 

A. I. R. 1925 Sind 101. 

Minor. 

——-0. 21. R 90— Afi' ad litem 

in execution proceedings — Irregularity. 

O. 21 , R. c>o is applicable to applications for setting 
aside a sale on the ground that in the execution pro¬ 
ceedings the minor had no guardian ad litcm. {San- 
derson, C. J and Richard son, J.') FaNI BHUSaN z'. 
SURENDRA Nath. 64 I. C. 25 : 35 C. L. J. 9. 

Notice. 

. ' —0. 21, R. 90— Hotice--Absence of date for sale. 

Sale on a day never fi.xed for it and of which the 
judgment-debtor could have no notice is a nullity and 
could be set a'-^ide in revision. 39 Cal. 26 . (P. C.) Dist. 
{Greaves and Cha'ravarti^ /J.) MOTAHAR HOSSAIN 

V. Mohammad Yakub. 4o c. l. j. 311 : 

84 I. C. 700 : A. I. R. 1923 Cal. 201. 

0. 21, R. 90— Notice—Fresh notice is 7iot 
necessary while making fresh proclatnation. 

No fresh notice is necessary when a fresh proclama¬ 
tion is to be made under R. 69 ( 2 ). The issue of notice 
enjoined bysub-r. ( 2 ) of R. 66 relates to a case where 
a proclamation is to be drawn up. {iVazir Hasatz and 
Simpsm, A. J. Cs.') AHMED HaSaN v. KODI LaE. 

90 I. C. 351 : A. I. R. 1926 Oudh 76. 

-0. 21, R. Q0--Notice — Absence of. 

An order setting aside an execution sale under R. 90 
without giving proper notice to the parties as required 
by R. 92 , is without jurisdiction and is of no effect. 
{Jwala Prasad, J.) BHIKHAN Gir GOSSAIN v. 
JalpaDaT Jha. 62 I. C. 113 : 2 Pat. L. T. 270. 

Nuirty. 

■' --0. 21. R. QO—Nullity — Sale held in spite of 

injunction—Sale is nullity. 

Where the sale did take place in spite of injunction 
granted by a competent C'ourt, held, that the sale 
amounted to a nullity. {Doin' and IVazir Hasast, 

A. J. Cs.') Sitapat Singh v. Mahabir Prasad. 

12 0. I. J. 331 ; 88 I. C. 532 : 2 0. W. N. 315 : 

A. I. R. 1925 Oudh 424. 

Parties. 

-0. 21, R. 90— Parties — Auction purchaser is 

a necessary party. 

An application to set aside an execution sale will 
not be entertained if the auction-purchaser who is a 
necessary party to the application, is not made a party 
within the time allowed by law for making the appH 
tion. {Ross, /.) SUMITRA KUER v. DaMRI LaL. 

62 I. C. 61 : 2 Pat. L. T. 336. 

Publication of sale. 

— —0. 21, R. 90— Publication of sale — Defects in 

•~—Appiication to set aside sale. 

Where the objections of a judgment-debtor to a sale 
held in execution are such as had been or might have 
been taken in the proceedings for framing the procla¬ 
mation of sale of which the judgment-debtor had 
notice, the Court will not set aside the sale on these 
grounds, Under O. 21 , R. 67 read with O. 21 , R. 54 , 
C. P. Code, it is necessary that an execution sale of 
an enfranchised sbrotriem village should be published 


cation holding that the same objections had bten 
inquired into and decided against the petitioner at an 
earlier otage of the execution proceedings before the 
sale was concluded. Held, that there was no provision 
of law authorising the investigation of the objections 
in question before the conclusion of the sale and that 
the previous decision was not res judicata. The appli¬ 
cation was remanded for an enquiry on the merits. 
{Oldfield Deuaaoss, J J ') PaMJDIMARRI 

Ganamma V. Kettireddi Krishna Reddi. 

46 Mad. 736 : (1923) M. W. N. 463 ; 76 I. C. 369 ; 

A. I. R. 1924 Mad. 217 : 45 M. L. J. 263. 

-0. 21, R. 90 —Publication of sale—Material 

irregularity izi—Inadequate price realised— Selling 
aside of sale zuas held to be right. 

Where there was collusion between the judgment- 
debtors and the decree-holders, there had been mate¬ 
rial irregularity in the .sale proclamation ; the value of 
the property as stated in the sale proclamation was 
grossly inadequate and the price fetched at the sale 
w-as also inadequate. Held, that the setting aside 
of the sale was right. {Hulwant Sahay, J.') SukaJ 

Narain Misserc. Hardwar Singh. 

6 P. L. T. 295 : 87 I. C. 381 : 

A. 1. R. 1925 Pat. 461. 

Right to Apply. 

-0 21, R 90— Right to apply — Auction-p^tr- 

chaser can apply under R. 90 . 

An auction-purchaser is entitled to apply under 
O. 21 , R. 90 , he being included in the expression “ a 
person whose interest is affected by the sale.” 

V^x Walsh, J —An auction-purchaser cannot bring- 
a suit to set aside a sale on the ground, of material 
irregularity in the publishing or conduct of the «ale 
resulting in substantial loss to him. 

Per Sulairnan, J. —The right of the auction pur¬ 
chaser to apply under R. 90 does not mean that the 
door is open for a general enquiry' into the title of 
judgment-debtors. To do so would be to call upon- 
decree holders to prove the title of their judgment- 
debtors in the property which they are seeking to sell. 
If the decree-holder, in a bona fide belief that the in¬ 
terest which he wants to sell vests in his judgment- 
debtor and without any fraud, misrepresentation or 
concealment, puts up that interest for sale, it cannot 
be said that tnere has been a material irregularity in 
the omission to disclose the real fact, if a subsequent 
enquiry were to disclose that the judgment-debtor did 
not really own the entire interest wdiich was put up for 
sale. The only case where a question of title can be 
gone into in these summary proceedings w^ould be a 
case where an auction-purchaser attempts to prove 
that the judgment-debtor had no saleable interest 
whatever. 38 M. L. J. 228 , Ref. to and Appr. A.I.R., 
1924 Pat. 319 Diss. (Walsh and Sulaiman, JJ.\ 
Rani Nandan Prasad v. Jag.ar Nath SaHu. 

47 All. 479 : 73 A. L. J. 233 • 87 I. C. 278 ; 
1. R. 6 A. (Civ.) 229 : A .1. R. 1925 All. 469, 
0. 21, R. 90— Right to apply — Judgment- 
debtor selling after Court sale his interest in the pro¬ 
perty sold is competezit to apply under R. 90 . 

All persons whose interests are affected by the sale 
at the time of the sale are entitled to maintain the 
application for setting aside sale under R. 90 . A judg¬ 
ment-debtor who sells after the auction sale his interest 
in the property sold is competent to apply under R. 90 .. 

B. Ghose, /.) SHUNDI BIBI v, MOBARAK ALI. 
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C. T. CODE (V OF 1908), 0. 21, E 90—E-ght to apply. 

87 I. C. 94 : A. I. E. 1926 Cal. 56. 

-0. 21, E. 90— Ri.^ht to apply —Creditor at- 

iaehing before judgment cannot apply. 

A cieditor who has obtained au attachment of pro¬ 
perty before judgment cannot apply under O. 21 , 
R. 90 , to set aside a sale in execution. 17 C. \V. N. 80 , 
Foil. jChakravarti. J.) BaDIAR RaHAMAN V. 
SaRADA KaNTA DaTTA. 42 C. 1. J. 37 : 

89 I. C. 688 : A. I. E. 1925 Cal. 1103. 

-0. 21, R. CO —Right to apply—Purchaier of 

non-transferable occupancy holdifig can apply u7ider 
R. 90 . 

The effect of a transfer of a non-transferable occu¬ 
pancy holding is good so far as the tenant is concerned 
and although the landlord Is not bound to recognize 
the transfer, it would be good against him, unless he 
declines to recognize the transfer. The transferee of 
such a holding therefore acquires a good interest and 
is entitled to apply under R. 90 for setting aside a sale 1 
held in execution of a rent decree. {^Greaves and 
Chakravarti, JJ.) TaRINI PRASAD ?/. DEVA PRA- 
SANNA. A. I, R. 1925 Cal. 925. 

-0. 21, R. 90— Ri^ht to aPply — Judgment- 

debtor duly ser7/ed cannot apply under the rule. 

Where the judgment-debtor was duly served with 
notice of the day for fixing the details of sale procla¬ 
mation he cannot be allowed to urge that there was 
material irregularity in .settling the price of the property 
sold. {fValtnslcy and Alukerji, JJ.) DeVI PRASAD 
BHAGATt'. NaGENDRA KUMAR NAG. 

78 I. C. 727 : A. I. R. 1925 Cal. 652. 

-0. 21, R. 90 —Right to apply—Execution sale 

—Setting aside—Attaching creditor. 

It is open to an attaching creditor to apply under 
O. 21 , K. 90 , C. P. Code, to set aside an execution sale 
of the property attached by him at the instance of 
another creditor who is executing his decree. Meaning 
of the expre.ssion “persons whose interests are affected 
by the sale” explained. {Suhraioardy and Pagey JJ,') 

Dhirendra Nath Rov v. Kamini Kumar Pal. 

51 C. ^.95 : 28 C. W. N. 899 : 

A. I. E. 1924 Cal. 786. 

-0. 21, R. 90 —Right to abply—Application by 

judgment-debtor under R. 90 cannot be rejected on the 
ground that his interest has ceased prior to sale. 

Where properties are sold as the properties of the 
judgment-debtor in execution of a decree against him, 
his application under O. 21 , R. 90 , cannot be rejected 
on the ground that prior to the execution sale he had 
sold the properties to a stranger and had ceased there¬ 
by to have any interest in them. i^Devadoss and 
Wallery JJ.) MOHIDEEN MaRACaVAR v. RaMANA- 
DHAN CHETTIAR. 22 L. W. 872 : 

A. I. R. 1926 Mad. 217. 

--—0. 21, R. 90 —Right to apply—Partition suit 

pending between members of a loint family—Property 
sold in Court auction as belonging to only one member — 
Other members cannot apply under R. 90 . 

Where during the pendency of a partition suit, the 
suit property was sold by auction in execution of a 
decree against one member alone as belonging to him 
only, the other members cannot apply under R. 90 to 
have the sale set aside. {Findlayy O. J. C.) Kanhat- 
RAM V. KaLICHARaN. 8 N. L. J. 184 : 

A. I. R. 1926 Nag. 68 . 

-—0. 21, R. 90 —Right to apply — Au'tion-pur- 

chaser. 

Application by auction purchaser under O. 21 , R. 90 
does not lie. {Prideauxy A. J. C.) BaLWaNT v. 
RaTANLaL. a. I. R. 1923 Nag. 161 (2). 

-^0. 21, R. 90 —Right to apply — Auction-pur- 

.chaser. 


C. P. CODE (V OF 1908), 0. 21, R. 90—Scope of. 

An auction-purchaser is a person ‘‘whose interests 
are affected by the sale” within the meaning of O. 21 
R. go, C. P. Code, and he can apply to set aside* the 
execution sale under that rule. 20 C. 8 (P, C.), Dist 
3 Pat I.. J. 516 , Not Foil. 38 M. L. J. 228 , Foil 
{BatteUy J. C.) SHIV PRASAD v. SaNTOOJI. * • 

5 N. 1. J. 147 : 18 N. L. R. 08 • 

65 I. C. 876 : A. I. E. 1922 Nag. 118 (2). 
-0. 21, S. 90 —Right to apply—ffeir presump¬ 
tive of transferee of property is not entitled to apply. 

Heir presumptive of the transferee of portion of the 
property is not a person whose interests are affected by 
the .sale. (.Eostery J.) HaNKAR SONAR BaSUDEO 
Singh. 86 I. C. 575 r A I. E. 1925 Pat. 656, 

-0. 21, E 90 —Right to apply — B. T, Aet, 

Ss. i 6 o, IS 9 and 15 S-B —Right to apply — Sale utuier 
B. T. Act for arrears of rent—Holder of protected 
interest canttot apply under O. 21 , R. 90 

A person who holds a protected interest under the 
B. T. Act in a holding which has been sold under that 
Act for arrears of rent is not entitled to apply under 
O. 21 , K. 90 as, by Ss, 159 , and is 8 -B of the B. T. Act, 
a protected interej-t is not affected by such sale. 
{EosteryJ.) HaNKAR SONAR BaSUDEO SINGH. 

86 I. C. 675 : A. I. R. 1925 Pat. 656. 

-—0.21, E. 90 —Right to apply—Purcheuer of 

part of non-transferable occupancy can apply. 

A purchaser of a part of a non*transferable occu¬ 
pancy holding has an interest in the holding sufficient 
to entitle him to apply after an execution sale to have 
the sale of the holding set aside. 2 Pat. I.. J. 457 , Dist. 

42 Cal. 172 Foil. i/Culwant Sahayy J.) SURAJ 

Narain Misser V. Hardwar Singh. 

6 P. L. T. 295 : 87 I. C. 381 : 
A. I. E. 1926 Pat. 461. 

-——0. 21, E. 90— Right to apply — Auction-pur^ 

chaser cannot apply. 

An auction-purchaser cannot apply to have the sale 
set aside under O. 21 , R. 90 , as it does not cover the 
case of a person whose interest was affected by the 
very sale sought to be set aside. {Mullich and Buck- 

niily JJ.) Kartik Chandra ChatterJee v. 
Nagenera Nath Roy. 6 Pat. L. T. 41 : 

74 I. C. 760 (2) : A. I. R. 1924 Pat. 319 (1). 

-0. 21, R. 90- —Right to apply—Paramount 

title-holder cannot apply. 

A person claiming property that had been sold by 
title paramount to that of the judgment-debtor could 
not apply to have the sale set aside. 15 Cal. 488 ; 23 
Bom. 450 , Foil. {Brenvny A. J. Cf) MAUNG KUN v. 
Ma Nan. 4 U. B. R. 97 : 1 Bvr L J. 284 : 

70 1. C. 900 : A. I. R. 1922 TJ- B. 22. 

■ " ■■ — 0. 21, R. 90— Right to apply — Holder of 

money decree. 

The holder of a money decree cannot apply for the 
setting aside of the Court sale in execution of a mort¬ 
gage decree. {^Madgavkary A» J. C.) RUSTAMJI v. 

Perozshaw. a. I. E. 1925 Sind 101. 

Scope of. 

-0. 21, Rr. 90, 91 and 93 —Scope of—Order set' 

ting aside sale—Interesty if can be awarded. 

Where a sale is set aside under O. 21 , R. 90 or 
R. 91 , the Court has pow'er to order interest on the 
purchase-money also being paid to the purchaser under 
R. 9.^. {discount Cave.) MaHARAJ BAHADUR SlNGH 
V. FORBES. 46 I. A. 24 : (1921) M W. N. 26 : 

13 L. W. 217 : 19 A. L. J. 101 : 
33 C. L. J. 176 : 25 C, W. N. 366 - 
2 P. L. T. 115 : 6 F. L. J. 129 : 59 I. 0. 762: 
23 Bom. L. E. 727 : 40 M. L. J. 141 (F. C ). 

I -0. 21, E. 90— Scope of — Fraud in conductmg 


CIVIL, CRIMINAL & REVENUE 


1277 

0. P. CODE (V OF 1908), 0. 21, K. 90—Scope of. 

ixfcution sale. 

O. 21 , R* 90 * C* !*• Code, not only covers a case of 
material irregularity but also a case of fraud in pub¬ 
lishing or conducting the sale. {Chatterfee and Panton, 
//.) ABDUL SaMAD MONDAL v. BaSIRUDDIN 
CHAUDHURY. 66 I. C. 220 (Cal.). 

_0.21, R. 90— Scope of ~ Alteration in new 

Code* ^ 

The effect of adding the words “or fraud” to O. 21 , 

R. 90 is to take the applications setting up fraud in 

publishing or conducting a sale out of the scope of 

S 47 and bring them under the rule. i^Shadi Lai and 

Le hossiS'tJ^, JJ') Jacannath t/. Daud. 

4 Lab. 243 : 75 I. C. 103 : A. I. R. 1923 Lah. 592 

___ 0 21, R. 90— Scope—Sale cannot he set aside 

hy compromise between iudgment-debtor and decree- 

holder. 

An auction-sale cannot be set aside on the ground ot 
a compromise taking place between the decree-holder 
and the judgment-debtor. (^Daniels, J. C.) BadaL 

Singh v. Gur Pras.-vd. 88 i.c. 534 (.2): 

A. I. R. 1925 Oudh 693. 

__0. 21, R. 90— Scope of — Proceedings under 

are not execution proceedings, 

A proceeding to set aside a sale under R. 90 is not a 
proceeding in execution as execution pro¬ 
ceedings ordinarily end with the sale resulting from 
the full or part satisfaction of the decree. {Das and 
Ross //.) JaGDISH MiSSIRz/. SURESWAR MISSIR. 

’ 2 Pat. L T. 273 : 62 I. C. 608 : 

6 Pat. L. J. 253. 

Substantial Injury. 

_0. 21, R. 90— Substantial injury — '"Sub¬ 
stantial loss need not be pecuniary""—Sale proclamations 
representing encumbered property as free—Auction 
purchaser can apply for setting aside sale. 

The principle of caiuat emptor does not apply under 
R. 90 when the auction purchaser applies to set aside 
the sale, where it is shown that there has been a mis¬ 
description affecting the quality and value of the pjo- 
perty. The expression “substantial loss ’ is not neces¬ 
sarily confined to “pecuniary loss.” The proclamation 
described the property, which w'as really a leasehold 
interest, as a freehold estate, ^here was nothing in 
the proclamation to shew that the judgment-debtor 
had only a lessee's interest in the property. Held, that 
it was a fundamental misdescription and mis-represen- 
tation of the ’ character of the property and, that 
where the auction-purchaser actually was misled and 
Suffered substantial loss, he was entitled to have the 
sale set aside. {Walsh and Sulat man, J J Ravi 
Nandan Prasad z/. JigarNath Sahu. 

47 All. 479: 23 A. L. J. 233: 87 I.C. 278 : 
L. R. 6 A. (Civ.) 229: A. I R. l-»25 All. 469. 

-0 21, R. 90 —Substantial injury necessary. 

In order to succeed in an application to set aside an 
auction sale, the Court has to find not only material 
irregularity but also substantial injury resulting there¬ 
from. {Snlaiman a>td Mukeriee, J J SUPERIOR 
Bank, Ltd v. budh Singh. 22 A. L. J. 413= 

10 0. & A. L. R. 633: L. R. 5 A. (Civ.) 769: 

A. I. R. 1924 All. 698. 

-0. 21, Rr. 90, 66 and 67—Substantial injury 

—Setting aside sale. 

Where the alleged irregularity in the conduct of the 
sale did not directly produce any serious loss, there is 
no ground for setting aside the sale. 32 I. C. 99 °! 33 !• 
C. 692 ; 67 I. C. 88 s; 57 I-C. 892 , YoW. iBroadway J.) 
NooR Mahomed Khan v. Malik Noor Mahomed 
Khan 5 D. D. J. 30: 71 I. c. 730: 

A. I. R 1923 lah. 213. 
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-0. 21, R. 90 ~ Substantial injury. 


Unless an applicant shows that he has sustained sub¬ 
stantial injury, the Court cannot grant an order setting 
aside the sale. {Foster, /.) ^^NATH PandeY ^ 
SlNGESHWA Nath. 5 P. L. T. 250: 76 I. C. 168. 

A. I. R. 1924 Pat. 785. 

_0. 21, R. 90 —Substantial injury. 

There must be substantial injury by reason of irregu- 
laritv or fraud. (.^r(774//z, J C.) MaUNG KUN z'. 

MA Nan. 4 TJ. B. R. 97: 1 Bnr. L. J. 234: 

A. I. R. 1922 U. B. 22. 

Undervaluation. 

•0. 21, R. 90 — Undervaluatio7i—No irregu- 


larity—Sale catinot be set aside. 

Mere inadequacy of price is no ground for setting 
aside an e.xecution sale at the instance of the decree- 
holder or judgment debtor nor a ground for refusing to 
confirm a sale. 8 Bom. 424 . Ref - The inadequacy of 
the price must be occasioned by some irregularity. 

9 Cal. 656 (P. C.; Ref. {Spencer and Odgers, // ) 
KORAPALU HENGSU V Gowri Hengu. 

21 L.W. 521 : 88 I- C. 228 : A. I. R. 192i Mad. 729. 
_0. 21, R. 90— U ndervaluatfon—Executioft 

sale cannot be set aside merely for suspicious circum¬ 
stances about sale and low price, in absence of ptoofof 
fraud or material irregularity in conducting sale a^td 
of resultant substatitial injury to party seekifig to set 
aside sale. 

Mere suspicious circumstances connected with the 
sale and the fact that the property was sold for a low 
price, in absence of any connection being shown be¬ 
tween the two, are not sufficient grounds for setting 
aside an execution sale, under O. 21 , R. 90 . Under 
that rule, proof of material irregularity or fraud in 
publishing and conducting the sale and substantial 
injury resultant therefrom to the party seeking to set 
aside the sale is necessary. {Wallace and Madhavan 
Nair, JJ.) GaNAPATHIA PILLAI V. MaLAIPERU- 
MAL CHETTIAR. 20 L. W. 736; 

85 I. C. 342: A. I. R 1926 Mad. 202, 

-0. 21, R. 90— U ndervahtation — Price below 

that in sale proclamation — Effect. 

Where the value showm in the sale proclamation w’as 
fixed by consent, the fact that the price fetched at the 
sale was considerably less is not enough to set aside 
the sale. {Jwala Prasad and Ross, JJ.) RaJBANS 
SaHAY V. ASKaRAN BAID. 1 P. 214 : 

A. I. R. 1922 P. 550. 

-0. 21, Rr. 91, 92— Suit for refund of pureh’ 

ase-money—Does not lie on ground of no saleable inte- 
rest. 

An auction-purchaser cannot maintain a suit for re¬ 
fund of purchase-money on the ground of absence of 
saleable interest in the judgment-debtor. {Rattkin afid 
B. B. Ghose, JJ.) BaNKA BeHARI DaS v. GURU 
Das DHAR. 40 C. I. J. 157 : 28 C. W. N. 20: 

A. I. R. 1924 Cal. 172. 

-0. 21, R 91 —Purchaser at a Court sale — 

Rights and liabilities. 

Apart from R. 91 and fraud, a purchaser at a Court- 
auction must suffer the results good or bad of the 
sale. The Court selling the property does not guarantee 
the title to the property. {Richardson and Cuming, 
JJ.) ABINASH CHANDRA KaR Z'. BHUBAN CHAN¬ 
DRA MaITY. 63 I. C. 126: 26 C. W. N. 766. 

-0. 21, R. 91 — Asection purchaser catmot file 

suit for refund of purchase-money. 

The doctrine of caveat emptor fully applies to a pur¬ 
chaser at a Court sale who buys the property writh all 
risks and all defects in the judgment-debtor’s title. 
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C. P. CODE (V OF 1908). 0. 21, R. 91. 

The remecjy under R. 91 which has been created by 
the statu’e can only be ei^forced subject to the condi¬ 
tions and limitations Imposed by the law. Apart from 
this statutory provision, there is no principle of law’ or 
equity which would entitle an auction purchaser to re¬ 
cover the purchase-money in the event of his discover¬ 
ing after the sale that the judgment-debtor had no 
paleal)le intere'^t in the properly. Hence, an auction 
purcha-'cr is not entitled to file a suit for refund cf 
purchase-money on the ground that the judgntent- 
debtor had no saleable interest in the property sold. 

Cal 80b Foil.; 75 Horn. 29, 41 I. C. 924 and A. 1 K 
1927 ( al. ^3 Di-it.; A,I R 1924 Rah. 115 Diss. {S/tadi 
I.nL C /. ond Le Rossii^iiol, //.) HAblB UD-DIN v. 

Haiim Mirza. 

6 Lah. 283; 86 I C. 622: A. I. R. 1925 Lah. 467. 

-C. 21. Rr. 91 and 93 A— S 2 iit for the ncovery 

of pure/i ise money hy auction purchaser docs not lie hut 
his only remedy is that laid down iu R 91 of O 21 . 

An auction-purchaser cannot sue for the recovery of 
his money in a separate suit but his remedy is confined 
to the procedure laid down in R.Qi of O, 21 , An auc¬ 
tion purchaser’s application under O. 21 , R. 91 to set 
aside a sale was allowetl by the lower Court which 
permitted him to withdraw the purchase money. The 
application was clLsmissed in appeal and the auction- 
purchaser was directed to pay into Court the purchase 
money which he had withdrawn. The auction purchas¬ 
er filed a suit for declaratirn that he was not bound to 
repay the purchase-money into Court as the judgment- 
debtor had no saleable interest in the property, f/eld, 
that the suit was in effect for a refund of the purchase 
money and as such was not niaintainable. (Rroad7uay, 
j.) Ha'HM Mihza V. Hhagwana. 78 I. C. al7: 

A. I. R 1923 Lah. 199. 

-0. 21, Rr. 91, 93 —Not exhaustwc—Remedy 

of auction purchaser dispossessed hy successful tlaifnnut 
—Suit if ties. 

'I'he provi.sions of Rr. 91 to 93 are not e.xhaus- 

tive of the remedies open to an auction-purchaser who 
after payment of full price is di'^possessed by a claim¬ 
ant who succeeds in a suit brought under O. 21 , R. 93 
in establishing that the judgment debtor has no 
saleable interest in the property. The remedy is that 
the auction-purchaser should recover his money by 
bringing a suit for the same. {^Harrison and Zafar 

Ali, JJ>) asadullah Khan v. Karam Chand. 

4 Lah. 354; 76 I. C. 60 : 6 L. L. J. 67- 

A. I. R. 1924 Lah. 115. 
-0. 21, R. 91 —If iud^^ment debtor has no sale¬ 
able property> purchaser is entitled to relief—No re¬ 
medy for purchaser in the absence of fraud. 

In c.vecution sales, when the judgment-debtor has a 
saleable interest, however small, the purcha.ser buys at 
his own risk, and there being no warranty that the 
property will answer to the de-criptinn given of it, the 
purchaser is entitleil to no relief if it does not corres¬ 
pond to the said destrip ion. He has, in the absence of 
fraud, no remedy unless the judgment-debtor has no 
saleable interest at all in the property sold. Even if 
the property is destroyed by fire at the dale of the 
auction sale, it is absolutely impossible to affirm that 
there is nothing left to be sold. 17 Mad. 228 ; 28 Cal. 
235 , Foil., 23 All 355 ; 27 All. 537 applied. {Findlayy 
O. J. Cf) NIZAMUDDIN V. JUMMA. 

88 I. C. 693 : A, I. R. 1926 Nag. 17. 

-0. 21, R 91 —Adj ustment after sale—Decree 

holder applying to hare sale set aside on the ground of 
adiustment — Court will not set aside sale at decree- 
holder's rec/uest. 

The only ground upon which a decree-holder can set 
aside the sale is that the judgment-debtor has no 
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saleable interest in the property. There is no provision 
in the Cede for allowing adjustments between the 
parties after the .sale has been held. The sale is a 
solemn act and the Court is not competent to review it 
merely at !the request of the parties. (A/ullieh and Ross 
JJ ) SHAM Nb RAYAN SiNGH 7/, RaSDEO PRASAI> 
Singh. 88 I. C. 637; A. I. R. 192a Pat. 702. 

- - 0. 21, B. 91— Auctiem purchaser — If can sue- 

for purchase money on the basis of absence of saleable 
interest. 

If. after an auction sale, the purchaser finds the 
judgment-debtor had no saleable interest his only 
remedy is to apply under O. 2 i, R. 91 to set aside the 
.sale and then apply lor repayment of the purchase 
money. A suit for that purpose is not maintainable. 
Case law di.scussed and the provisions in the various 
Codes of Civil Procedure considered. {Jwala Prosad 
ana Kulwant Sahay, J J.) NaGENDHa NaTH GHOSH 
V. Sambhu Nath Pandev. 3 Pat. 947: 

A. I. R. 1923 P. 106*, 

■ ■ 0. 21, B. 91— Execution sale—Setting aide _ 

Concealment of c^uumbrances—Effect of. 

If a purcha.ser at an execution sale has bought a 
property tlie title to which is defective or he has beeik 
misled on account of fraud or omission on the part of 
the decree-holder, it is open to him to seek his remedy 
as the law allows Put there is no reason why a (^ourt 
should interfere on behalf of the auction purchaser and 
set aside the sale simply because an auction-purchaser 
has bought a bad title. Every man buys at an avetion 
sale with his eyes open and the general principle that 
an auction-purchaser cannot attack his own purchase 
e.xcept on the ground that the judgment-debtor has no 
saleable intere.^t in the property must apply. (^Das and 
Bncsinilf J/.) KeDAR NaTH GoENKA 7 /. MaHANTH 
JaGan Nai H Das. 1 P. L. R. 73: 74 I. C. 134: 

A. I. R. 1924 Pat. 356. 
— 0. 21, R. 91— Execution sale—Setting aside — 

Suit at the instance of a third Party—Revival of exe¬ 
cution proceedings. 

Two lots of property were sold in execution of a 
money decree. Out of which No. i the decreeholder 
bought. Afterwards a third person sued the decree- 
holder He was the auction-purchaser of lot No. i. He 
also sued the judgment-debtor for a declaration of title 
to lot No. I and possession. He obtained a decree. Its 
result was that the sale became invalid regarding lot 
No. 1 . The sale of lot No 2 was also set aside at the 
desire of the judgment-debtor under the provisions of 
0 , 21 , R. 90 , C.P.C., After this the decree-holder execut¬ 
ed his de ree for the entire decretal amount. 'I'he judg¬ 
ment-debtor raised objections that the execution peti¬ 
tion w'as barred by time. The only remedy to get back 
the price of lot No.i was to ‘submit an application under 
0 . 21 , R. 91 . C.P.C. to have the saleiannuiled. Otherwise 
that price cannot be recovered. Held'. !ioth the judg¬ 
ment-debtor and the decree holder were parties to the 
suit and hence the order binds them. The execution 
Court need not abrogate the order, i^MulHck and 
Bucknili, JJ.) Kapha Kishen Lal v. Kashi LAb. 
2 Fat. 829 : 1 Pat. L. R. 3 8 : 1923 P. H. C. C. 842: 
76 I.C. 927: 5 Pat. L. T. 346: A.I R. 1924 Pat 273. 

-0. 21, B 91 — Warranty of title^Jndgment- 

debtor having no interest in the property sold — Pur¬ 
chaser's rights. 

There is no warranty in a Court-sale that the judg¬ 
ment debtor has any saleable interest in the property. 
If the judgment-debtor has no saleable interest 
in the property, the auction'purchaser must apply 
within 30 days to set aside the sale under 0.2i, R. 91. 
He has no remedy by a regular suit against the judgr 
ment debtor to recover his purchase-money. If he- 
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falls so to do and the amount of tlio fcile-proceetb is 
credited toward?' the decree ; he cannot iisk the Court 
to treat the sale as a nullity and to allow him to exe¬ 
cute his decree in respect of the sum represented by 
the sale-proceeds. The decree must, therefore, be 
deemed to have been satisfied to the extent of the 
amount of the sale-proceeds A'if/, /.) U 

PAW v. N. R. M. A. CHKTTY. 61 I. C. 806 : 

13 Brr. L.T. 152. 

_ .>0. 21, B. 92 — Decree amended after sale — 

Sale is not afected ^Setting aside is revisalde. 

If the property has been sold in execution of an in¬ 
correct decree the amendment ot the decree does not 
make the sale liable to be set aside. So long as there 
is a valid decree standing the execution is perfectly valid 
and the subsequent event that decree was amended or 
even set aside would not necessarily nullify the sale. 
Setting aside the sale in such a case, as if no option 
were left to the Court, is liable to revision. (^Sulai- 
man and AIukerh\ //.) FaTFH Lal 2'. Shfu 
Singh. L. R. 6 A. (CiV.) 63 : 85 I. C. 660 : 

A. I. S. 1925 All. 264. 


——0. 21, B. 92“//a/- of suit—Property not 
C(yvered by decree sold in execution — Mistake—Suit 
to recaiCW 

More than three years after an e.\ecution-sale the 
judgment-debtor applied for restoration to possession 
in respect of certain items of property which were 
alleged to have been sold by a mistake and not direct 
ed to be sold under the mortgage-decree. The pro¬ 
perty had been purchased by the decree-holder and 
transferred to another person subsequently. //^/</, 
that the application was barred under O, 21 , K. 92 , 
inasmuch as the judgment-debtor could have applied 
under O. 21 , R. 90 , C. P. Code, to set aside the sale. 
iRyves and Daniels, //.) INTIAZ-UN-NISSA v 
CHATTAN Lal. 22 A. L, J. 1119 : 47 All. 304 • 

1. R. 6 A. (Civ) 153 : A. I. R. 1925 All. 236. 

0. 21, R. 92 — Execution before Collector — 
Right of pre'cmptor—Pailure to appear before Collect 
tor—Order against is final. 

At an execution sale before the Collector;, the same 
bid was made by two persons, but one of them in 
addition claimed to have a preferential pre emptlon 
right. The Collector before confirming the sale direct¬ 
ed the pre-emptor to appear before him, but, as he 
failed to do so, confirmed the sale in favour of the 
other bidder In a suit by the pre-emptor for posses¬ 
sion, htld, under the rule corresponding to O. 21 , R.ge 
framed by the Govt, under Ss. 68 and 70 , C. P. Code, 
to deal with execution sales by Collectors, the order 
of confirmation was an order against the pre emptor 
and hence final. i^AIears, C. JBanerji and Rafigue, 

//.) Badri Singh v. tulshi Ram. 45 A. 203 : 

21 A.L. J. 63 : 4 L. B. A. (Civ,) 43 : 

A. I. R. 1923 All. 186. (F. B.) 


-0. 21, R, 92^Sale held-’/nfunction—JVant of 

notice. 

Where an injunction was granted in favour of third 
parties who claim the property as their own against 
the decree holder restraining him from executing his 
decree by sale but no notice of it was given to either 
the decree-holder or the officer conducting the sale 
and in consequence the sale took place. Held, the 
validity of the sale cannot be questioned and the in¬ 
junction is ineffective. (^Stuart, Jf) RAMJI i'. 

Lala ghhagal Lal. 99 I* 9- 

A. I. R. 1922 All, 282. 


— -p. 21, R. 92 —Suit to set aiide sale—Suit by 

friinor defendant on attaining mafority^Parties, 

^ The^auction-purchaser is a necessary party to a suit 
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lo set aside a sale brought by a minor dcfi'ndant after 
his attaining majority. {A/ae/eOil, C.J, and Crump, 
/ ) Hapuji Krishna c* Janardhan Govind. 

A. I. R. 1924 Bom. 130. 

-0. 21, R. 92 —Formal notice is not necessary if 

there is actual notice otherzuise. 

The object of R. 92 in insisting on notice is to 
entitle every party interested, to be heard. Therefore 
if a parly has actual notice the absence of formal 
notice does not vitiate the proceedings. (Suhraivardy 
and Duval, J J f) CHARAN CHANDRA GHOSH v. RaI 
Behari Lal mitra Bahadur. 80 I. C. 931 : 

A. I. K. 192a Cal. 167. 

-0. 21, E. 92 —Execution sale—Irregitluriiies 

not challenged—Suit by purchaser for possession- 
irregularity if can be pleaded. 

Where propenies were sold in execution and the 
I judgment-debtor did not apply under O. 21 . K. 90 to 
have it set aside on the ground of irregularities he 
cannot after confirmaiion of the sale plead such 
irregularities by way of defence to a suit by the pur¬ 
chaser for possession. {IVa/ms/cy and Suhraivardy, 

yy.) Jagneswar SiKDAR Kailash Chandra 
MaNDAL. 28 C. W. N. 821 : 78 I. C. 126 : 

A. I. R. 1925 Cal. 81. 

' ■ -—0. 21, B. 92 —.‘ippeeil against appellate order 

does 7tot lie. 

An order confirming or setting aside a .sale is appeal- 
able under O. 43 , R. i (/) and hence under S. 104 , 
C. P. Code, no second appeal lies in .such a case. 
(Shadi /.III, C. J. and Le Rossignol, y.) JaGANNATH 
V. DaUD. 4 Lah. 243 : 75 I. C. 103 ; 

I A. I. R. 1923 Lah. 692. 

-0. 21, R. 92 --Order under—.Vo second 

appeal. 

Ad order on an application seeking to set aside an 
auction-sale on the ground of material irregularity and 
fraud is not open to second appeal y.Abdul Raoof, /.) 

Jagan iSATH Sethi v. Pir Mohamad. 

72 I. c. 788 : A. I. R. 1923 Lah. 287. 

-0. 21, R. 93— Insolvency—.Attaekmcnt and 

sale of property as belonging to insolvent—Defeated 
claimant—Right of suit is not barred. 

Where a person whose claim to certain property 
sought lo be sold as the property of the insolvent has 
been defeated, bring? a suit to establish his right, such 
u suit is not barred by O. 21 , R. 92 , C. P. Code. 
{^Harrison, y.) HaRNAM v. GanPAT. 

5 Lab. L. J 9 : 73 I. C. 367 : A. I. R. 1928 Lab. 224. 

-0. 21, R. 92— Judgment’debtor being aitare 

of execution proceedings but not objecting to Court sale 
—Sale confirmed— neither iudgment-debtor nor his 
transferee with notice can subsequently contend that 
the property was inalienable—C, P, Cidc, S. il^— 
Evidence .Act, S. 115 — Execution, 

Under O. 21 , R. 92 , C.P. Code, where no application 
is made to set aside a sale or where such application 
is made and disallowed, the Court is bound to make 
an order confirming the sale and it thereupon becomes 
absolute. Under S. 65 where property is sold in execu¬ 
tion of a decree and the sale has become absolute, 
the property vests in the purchaser. If the judgment- 
debtor objects under S .47 to the sale and his objection 
is overruled he is bound by the decision of the 
executing Court. If, being aware of the execution 
proceedings and .having an opportunity to object, he 
fails to do so, he is likewise bound by the order con¬ 
firming the sale, in other word?, he is, in effect, in 
either case a party to the order by which the sale is 
confirmed equally with the auction-purchaser and he 
cannot go behind it. 9 C. W. N. 972 ; 26 Cal. 727 ; 
34 Cal. 199 and 40 All. 680 Foil.- Plaintiff, a trans- 
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feree from the auction-purchaser sued to redeem a 
mortgage held by the defendant subject to which the 
property was sold at the auction. The defendant 
pleaded that the property being an inam land was 
inalienable and therefore the sale conveyed no title to 
the auction-purchaser and further, that subsequent to 
the auction sale the land was enfranchised by the 
(iovernment in the name of the judgment-debtor from 
whom he subsequently purchased the same. The 
defendant as well as the judgment-debtor had notice of 
the execution proceedings. Held, that the defendant 
must be considered to be bound by the order confirm¬ 
ing the sale in favour of the auction-purchaser and 
that it was not open to him to question the validity of 
the Court. Held, further, that the question whether 
the sale of an unenfranchised inam is absolutely void 
did not strictly arise. {Venkatasubha Kao and 
Madhavan Nair, JJ .) V. SOMASUNDARAM v, 
HHIMISETTI KONDAYYA. A. I. R. 1926 Mad. 12 : 

49 M. L. J. 401. 

-—0. 21, R. 92 — Docs not onst inherent penver to 
• ancel sale. 

Per Wallace-, J.~Ox(\qx 2 \, K. 92 of the Code of 
Civil Procedure does not oust the inherent power of a 
Court to interfere to cancel the sale even though no 
party has applied for cancellation when the Court dis¬ 
covers in the course of the proceedings, that the decree- 
holder auction-purchaser, deliberately misled it and 
profited thereby to the disadvantage of the judgment- 
debtor or the judgment debtor’s creditors. {,Sch-,vabe, 
C. J, and Wallace, J.') KaGHAVACHARIAR t'. MUUU- 
GESA MUDALI. 46 Mad. 583 ; (1923) M. W. N. 323 : 
32 M. L. T (H. C.) 285 ; 17 .L. W. 7oO : 72 I. C. 545 : 

A. I. R. 1923 Mad. 635 : 44 M. L. J. 680. 

—0. 21, R. 92— Decree-holder selling o'iVi pro¬ 
perty by mistake—Remedy if by suit. 

Where a decree-holder sells his own property by 
mistake his only remedy is by suit. An application 
under S. 47 is incompetent. i^Ayling, C. J. and 
Odgers, /.) RAMASWAMI KONAN V. KULANDAI 
VeLU PILLAI. 15 L. W. 272: 70 I. C. 569 : 

(1922) M. W N. 121 : A. I. R. 1922 Mad. 63 (1.) 

—0. 21. R. 92— Except in exceptional circum- 
stances the Court should not refuse to confirm a sale — 
Destruction of propeety sold by accident or act of God 
does not empower the Court to refuse to do so—If sale 
is not vitiated from its inception, the Court cannot 
refuse to confirm the sale. 

What is sold at the auction-sale, is very clearly the 
right title and interest of the judgment-debtor as they 
then exist. What the executing Court has to consider, 
in deciding whether or not to confirm the sale under 
R. 92 , is whether there is any reason with reference to 
Rr. 89—91 for refusing to do so. If there are not, the 
Court is bound in the absence of exceptional circum¬ 
stances, to confirm the sale. That by an accident or 
by an act of God the property is destroyed in the mean¬ 
time is not a circumstance which entitles the executing 
Court to have recourse to its inherent powers and to 
the application of a general equitable ruling. If there 
are circumstances which vitiate the sale at its incep¬ 
tion, the executing Court is in a position to refuse to 
confirm the sale even apart from the contingencies 
contemplated in Rr. 89 — 91 . (^Findlay, O, /,C.') 
NIZAMUDDIN v. JUMMA. 88 I. C. 693 : 

A. I. R. 1926 Nag. 17. 
■■ —0, 21, R. 92 —Execution safe — Satisfaction 

reported—Sale cannot be confirmed, 

Where a sale in execution is held prior to the ad¬ 
mission of satisfaction of the decree by the decree- 
holder, the sale cannot be confirnied after satisfaction 
notified to the Court. {/CotvaJ^ A- J»C,') NILKANTH 
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jy. YeSHWANT. 18 N. 1. R. 134 : 65 I. C. 331 • 

A. I. R. 1922 Nag. 248. 

-—0. 21, R. 92— Several Judgment-debtors _ Sale 

set aside as against one—Confirmation in entirety 
—Cannot be made. 

A sale in execution of a decree which has been set 
aside as against one of the several defendants cannot 
be confirmed in its entirety but only against the shares 
of the other defendants. {fCotval and Maenair^ A 
J. Cs.') Hari Ram v. Gopi Kisan. 

61 I. C. 571 (Nag.) 

-0. 21, R. 92— Order under — No second appeal 

is permissible. 

No second appeal lies fro.n an order passed under 
R. 92 on an application under R. 89 . (Daniels, J, C.) 
iFTiKHAR Haidar r/. Ikkam Fatima. 

12 0. L. J. 336 : 2 0. W. N. 376 : 88 I. C. 559 : 

A. I. R. 1925 Oudh 622. 

-0. 21, R. 92— Sale confirmed — Suit to set 

aside sale — Fraud— Maintainability. 

A suit to set aside an auction sale on the ground of 
fraud does not lie after the sale is confirmed. 
(Aslnaorth, A. J. C.) SHER KHAN V. MiSRI LaL. 

89 I. C 107. 

-0. 21, R. 92— Order setting aside sale is not 

open to second appeal. 

There is no second appeal from an order setting aside 
a sale under O. 21 , R. 92 of the C. P. Code. 38 Cal. 
339 , Ref. (Kanhaiya Lai, A. J. C.') JaGMOHAN 
Singh v. Kachcha. 25 0. C. 78 : 9 O. L. J. 60: 

66 I. C. 929 : A. I R. 1922 Ondh 146. 

-0. 21, R. 92— Execution sale — Application to 

set aside—Addition of Parties after the time prescribed 
— Limitation. 

An application to have an execution sale set aside 
was made within the time allowed by law. In that 
application the number of the execution case was 
given and certain of the decree holders auction-pur 
chasei^ were mentioned. The names of four of the 
decree holders were not mentioned but notice was 
subsequently served on them of the application. Held, 
that it was not necessary that notice of the application 
'should be served on all persons affected by the sale 
within 30 clays of the sale. O 21 , R. 92 , C. P. Code 
merely provides that no sale shall be set aside until 
notice has been issued to all persons affect d by it. 
But there is ro limitation provided for giving such 
notice. 37 B, 387 , 390 , Foil. (Ashworth, A. J. C.') 
ABDiJR Rahman v. Babu Har Narayan Das. 

9 0. X. J. 211 : 4 D. P. X. R. (0. C.) 72 r 
68 I. C. 238 : A I. R. 1922 Oudh 129 (2). 
-0. 21, R. 92— Suit by judgment-debtor for pos¬ 
session of properly not sold in auction but wrongly taken 
by auction Purchaser—Rule does not apply. 

A suit for possession by a judgment-debtor after 
sale of his property in execution would not lie as long 
as the sale was not set aside and the period of limita¬ 
tion within which such a sale could be set aside is one 
year from the date of confirmation of the sale. But the 
rule does net apply when the property for possession 
of which the judgment-debtor sued was never sold at 
all but was wrongly taken possession of by the auction* 
purchaser. (Dawson Miller, C.J. and Foster, J-f) 

Lachmi Narain Singh v. Rebali Debya. 

6 P. L. T. 473: 86 I. C. 648: 

1825 P. H. C. C. 37 : A. I. R. 1925 Pat. 376. 

- • 0. 21, R. 92 & 0. 22, B. 4 —Execution sale — 

Setting aside—Death of decree-holder — Notice to legal 
representative essential. 

During the pendency of an application by a judg¬ 
ment debtor to set aside an execution sale, the decree- 
holder (auctioH'purchaser) died and his legal represen* 
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tatives were not properly substituted in his place. No 
notice was served upon them, and the sale was set 
aside. Held^ that no notice having been given to the 
legal representatives of the deceased decree-holder 
(auction-purchaser) the order setting aside the sale 
washable to be set aside. Under O. 21 , R. 92 , clause 
( 2 ) it is provided ih.-it no order shall be made setting 
aside a sale unless notice of application have been 
given to all persons affected thereby. {Kui.vant Sahay^ 

y.) Kumar Ramanandz^. Bajit Singh Jha. 

6 Pat. L. T. 233: 7o I. C. 863 : A. I. R. 1924 Pat. 507. 

-“0. 21, R. 92— Provision/! ot\ applies to su‘t to 

set aside sale under S. 174 of Bengal Tenancy Act. 

The provisions of O. 21 , R. 92 , C. P. Code requiring 
notice to be served does not apply to a suit brought by 
a judgment debtor to set aside a «ale under S. 174 of 
the Bengal Tenancy Act. ^Miller, C. J. and Boss, /.) 
Pahlad Singh v. Sajivan Rai. 6 P. L. J. 16 : 

61 I. C. 126 : 2 Pat. L. T. 66 . 
” ' 0. 21, R. 92 ( 1 )— Alo application under 

Rr. 89 /<? 9 i made — Court mu t.cottfirm the sale. 

Under O. 21 , R 92 ( 1 ) where no application has 
been made under Rr. 89 , 90 and 91 the Court has no 
alternative but to confirm the sale. .31 C. loii. Foil. 
iGodfrey^ /.) N. K. R. R. M. CHETTY FIRM v. M. 
SUBRAYA MUDALIAR. 3 Rang. 132 : 

A. I. R. 1925 Rang. 271. 
-0. 21, R. 92 (3) —Suit lies to set aside deci¬ 
sion of Collector confirming a sale. 

Where a decree was transferred to Collector for 
execution and the Collector to whom an application to 
set aside the sale was made, dismissed the same and 
confirmed the sale : held., that a suit to set aside the 
sale on the ground of fraud covering a wider ground 
than the one in O. 21 , R. 90 (i),fraud in pub¬ 
lishing or conducting a sale, is maintainable and is not 
barred by any provision of law. {Mukerii and Dalai. 

yy.) Bhagwan Das Marwari*/. Suraj Prasad 
Singh. 22 A. L. J. 1060 : L. R. 6 A. (c 7 ) 89 ; 

84 I. C. 1031 : 47 All. 217 : A. I. R. 1925 All. 146. 

. . '0. 21, R. 93 —Refund of Purchase money'— 

Setting aside sale—Aftcessity for. 

Where a purchaser at a Court-auction seeks to get 
back his purchase-money, he must, as a condition pre¬ 
cedent, have the sale set aside under O. 21 , R. 91 , 
C. P. Code. He can, however, sue the judgment-debtor 
on the ground of fraud or misrepresentation. 39 M. 
803 ; 39 All. 114 , Foil. B. 29 , Ref. (A/acleod. C. J. 
andCoyaieey /.) BaLVANT RanGaNATH 2 ^. BaLU 
MaLU. 46 Bom. 833 : 67 I. C. 360 : 

24 Bom. L. R. 308 : A. I. R. 1922 Bom 205. 
" —0. 21, R. 93— Judgment-debtor declared to 

have no sa'eable interest in property sold by decree of 
Court—Suit by purchaser to recover the purchase 
money -^Limitation runs from date of decree—- Limita¬ 
tion Acty Art. 97 . 

Where after an auction sale the judgment-debtor is 
declared to have no saleable interest in the property 
sold by a decree of Court, limitation for a suit to re¬ 
cover purchase-money begins from the date of such a 
decree and not from the date when purchaser was 
deprived of the possession of property purchased. 40 
Cal. 187 and 46 Cal. 676 (P. C.) Foil. 

Quaere : Whether limitation Act, Art. 97 applies to 
such a suit. ^Greaves and B. B. Ghose, JJf) BIJRAJ 
BOYEDv. buoy SINHA. 30 C. W. N. 79 : 

A. I. R. 1926 Cal. 297. 

■■"0. 21, Rr 93 and 91— Remedy by suit — Not 
retrospective—Difference between the old Code and new 

Under S. 315 of the C.P. Code of 1882 the purchas¬ 
er at a sale in execution of a decree was competent 
to maintain a suit against the decree-holder for reco- 
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very of his purchase-money when the judgment-debtor 
was found to have had no saleable interest in the pro- 
peity sold. The purchaser was not restricted to the 
special procedure in the execution department men¬ 
tioned in S. 312 . 40 A. 411 ; 22 B. 783 ; 37 C. 67 ; 40 
M. / 009 , Ref. A suit to recover the purchase-money 
wou;d be governed by Art. 120 of the Lim. Act. Semble: 
The law is changed under O. 21 . R. 93 , C P. C., and 
the remedy by suit is no longer available. 39 A. 114 ; 
39 803 ; 40 M. 1009 ; 43 A. 60 , R. But the altera¬ 

tion in the law' being of a substantial character is not 
retrospective and an auction pnrchaser whose right to 
obtain the purchase-money was acquired before the 
coming into force of the new Code is not affected and 
his right is not extinguished. 35 A. 419 ; 23 M. L. J. 
487 ; 39 M. 803 ; 18 L. W. 639 . Rel. {^Mookerfee 
Chotzner, J J.) MAKAR ALI v. SaRFADDIN. 

36 C. L. J. 132 : 27 C. W. N. 183 : 70 I. C. 609 : 

50 C. 115 : A. I. R. 1923 Cal. 85. 

-0. 21. R. 93 —Remedy by suit—Sale under the 

old Code—Discovery of want of title. 

Where an execution sale is held under the Code of 
1882 but subsequent to the passing of the new Code it 
is found that the judgment debtor had no title to the 
property sold, a suit by the purchaser for refund of the 
purchase-money is maintainable {Ayling and Odgers, 

J y.) alanji iseck Sahib v. Venga Chetty. 

(1920) M. W. N. 736 : 60 I. C. 66 : 12 L. W. 639. 

-0 21, R. — Ri^hts of purchaser—Stranger 

purchaser in auction sale is entitled to compensation 
for improvements upon reversal of sale irrespective of 
his bona fides. 

If a man enters upon land as a stranger purchaser in 
execution sale and effects improvements thereon, he is 
entitled to compensation therefor upon a reversal of 
such judgment and sale irrespective of any question of 
his tona fides. Even if the proposition is too broadly 
stated, at any rate the good faith required does not go 
beyond an honest belief in the purchaser in the validity 
of his title. 36 Mad. 194 Foil. {^Baher, J. C.) 
NARAYAN V. BEHARII.AL. 89 I. C. 18 : 

A. r. R. 1926 Nag. 160. 

-—^0. 21, Rr 93 and 91 —Refund of money — 
Right to. 

The right to obtain a refund of purchase-money when 
the judgment-debtor is found to be without a saleable 
interest, must be regarded as entirely the creature of 
Rr. 91 and 93 of O. 21 , with the result that without 
getting the sale set aside through the Court and by the 
methods prescribed by the Code, there lies no remedy 
for any purchaser. The general principle of caveat 
emptor would affect the purchaser unless he chooses to 
adopt the remedy given to him by the statute. Where, 
however, the fraud or carelessness of a party has led 
to the invalidity of the sale, the matter stands on a 
different footing, Drake-Brockman., J. C.') LaKHMI- 
CHAND V. CHATURBHUJ. 65 I. C. 230 : 

4 N. L. J. 274. 

-— 0 21, Rr. 93 and 91— Saleable interest—' 
Judgment-debtor having none—Right to refund of 
purchase money. 

Where after an execution sale it is found that the 
judgment-debtor has no saleable interest in the pro¬ 
perty, the remedy of the auction-purchaser is to apply 
underO. 21 , R. 91 , C. P. Code, to set aside the sale and 
then apply for a refund of the purchase-money under 
O. 21 , R. 93 , C. P. Code. The purchaser cannot bring 
a suit for setting aside the sale or for recovery of the 
purchase-money. 39 M. 803 : 3 C, 806 ; 25 B. 337 : 39 
A, 114 : 36 A. 529 : 37 C. 67 : 35 B. 29 : 40 M. 1009 , 
Ref. {^Drake-Brockman., J. Cf) LaKHMI CHAND v. 
CHATURBHUJ. 65 I. C. 230 : 4 N. 1. J. 274. 
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— -0. 21. R. 03— Si/!( /i ’iisiiir so/i’ Kornpro' , 

tmscd — .\7t tion purchaser prostti^cd refund — Auction- | 
Purc/ia'er ia>i sue for refund. 

After .T 'sale was confirmee! .a suit was l^rought by a 
third party claiming ^rds of the property !)y title para¬ 
mount. The -s'llt w.as compromised and it was agreed 
between the auction-purchaser, the decree-holder and 
the judgnient'debtor* that the plaintiff of that suit 
shall, receive possession of 5r<ls of the property, that 
the decrec holdei shall recehe ‘,rd of the money de¬ 
posited by the auction-purchaser and that the balance 
of the money shall be removed by the auction-pur* 
chaser, field, in a suit brought by the auction pur¬ 
chaser for the recovery of the e/^rds of the money 
deposited by him. that there was a fresh contract 
between the decree-holder, the auction-purchaser, .and 
the judgment-debtors, and the auction purchaser could 
sue on the basis of that contract. Meld, further, that 
the intention of the parties should be inquired into and 
not what may appear on the face of a compromise like 
the one between tlie parties which tnust have been 
prepared by some pleader’s clerk of sntall knowledge 
anrl little education and that tht judgment-debtors 
could not lake shelter behind the express terms of the 
contract that the money was to be removed from Court 
but that they were liable to refund the amount to the 
auction-purchaser-plaintiff. {Dalai. A.J. C.') Gl.'U 
PRASAD V. LaLMAN. 28 0. C. 136 : 88 I. C. 379 : 

2 0. W. N. 248 : A. I. R. 1925 Oudh 404. 

- -0.21, R. 93 — A'o separate suit lies forte 

eervery of purchase money on grout’d of iudgmeut-dchfer 
not having saleable interest in property C. P. Code, 

O. 21, P. 9i• 

An auction-purclias.ir at an execution sale has no 
right to bring a regular suit for realisation of the pur¬ 
chase money paid by him on the ground that the 
judgment-debtor had no saleable interest in the pro 
perty. Statute and case-law fully discussed. {Jzoala 
Prasad and Mtilwnnt Sohay. J/.) NaGENDRA NaTH 

Ghosh v. Samrhu Nath fh^NDAV. 

3 Pat. 947 : A. I. R 1925 Pat. 106. 
—— 0. 21, R. 9^ ~ Pights of Purchaser — Posses¬ 
sion — Ti tie. 

i\n auction-purchaser, under a defective execution 
sale, who obtains possession would have a good title 
until the defect is discovered and if not challenged 
within the time allowed to set a.side the sale, his title 
would become absolute ; but if he does not get posses¬ 
sion, his title would be open to any objection that may 
be taken by the person in possession. {Maeleod, C. J. 
and Shah. J.) SHANKAR DaJI NaIK V DaTTA- 
TREYA. 45 Bom. 1186 • 63 I. C. 248 : 

23 Bom. L. R. 514. 

— ■ 0. 21, R. 94 —Sale certificate—Error of des¬ 

cription — Rectification. 

Where ail that is essentially requisite is the rectifica¬ 
tion of the boun{larie-s in the schedule to the sale cer¬ 
tificate it is not material that the Court should go 
back behind the decree to the mortgage instrument 
itself. Where the clerical error becomes apparent on 
the result of the local enquiry held on the basis of the 
boundaries in the sale certificate, the investigation of 
the proceedings in the suit itself, antecedent to the 
decree, only furnishes a historical explanation, as it 
w’ere, how the error arose. Where there is an error in 
the sale certificate, the Court has ample authority, as a 
Court of justice, equity and good conscience, to rectify 
it and mould the relief accordingly as between the 
original parties or their representatives-in interest 
{Mookerfee and Cuming. //.) N.ANDI LaL AGRANI 
V. JOGENDRA CHANDRA PUTTA. 28 C. W. N. 403 : 
39 C. L. J. 222 ; 82 I. C. 297 : A. I.R. 1924 Cal. 881 
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-0. 21, R. 94— Sale certificate —Jssue of. 

The fact of the issue of a sale certificate is conclu¬ 
sive. if it is not set aside, sale certificates not being 
documents which can be ” lightly ” regarded or 
loosely construed. {Spencer and Pamesatn. JJf) 

V. I. S. Na.mrudri Karnavan V. Vykunda Kam- 
MATH. 16 L. W. 319 : (1922) M. W. N. 707 • 

31 M, L. T. 363 : 69 I. C. 1001 • 

A. I. R. 1923 Mad. 48 : 43 M. I,. J. 477. 

— --0. 21. R. 94— Sale certificate — Amendment.^ 

A't’tiee to judgment debtor necessary. 

A sale certificate should not be amended without 
notice to judgment-debtor. An amendmrnt without 
notice is a material irregularity and the order is revisa- 
ble if prejudice is caused to the judgment-debtor. 
{De-adoss. /.) VaGNASAMI IYER v. K. CHIDAMI 
DARANaTH. (1922) M. W N. 130 : 16 L. W. 760 : 

6 j I. C. 732 • A. I. R 1922 Mad. 63 1 . 2 ). 

0.21, R. —Sale cannot pass anything more 
than that indicated by proclamation and attachment. 

There is nothing in the Code which make.s a certifi 
cate of.sale conclusive as to the property sold. In 
granting a certificate it is the duty of the Court not to 
determine what property is to pass by the sale but 
merely to record the already accomplished fact of a 
transaction that has taken place and to state what 
has been sold. The Court has no power to do more 
or to alter the fact of the sale which has actually taken 
place. Its action in granting the certificate is minis¬ 
terial and not judicial. The sale Is an offer and accept¬ 
ance ; the offer is made by the Court and is advertised 
by the proclamation of sale and so far as concerns 
the identification of the property to be offered for sale, 
this is the only declaration which is authorized or re¬ 
quired. Unless there is something to show that the 
Court sold something else than was advertised for sale, 
the sale proclamation is conclusive. If the petition for 
execution, the writ of attachment and the sale pro¬ 
clamation are clear and unambiguous, any discrepancy 
from the description of the property contained in 
these documents which occurs in the sale certificate 
can have no effect lo Mad. 241 (P. C,): 27 Bom. 
334 , and 41 Cal. 590 (P. C.), Poll. {Mullick and 
Ross. J J.) y. F. Christian z. Prasaud Raut. 

1923 P. H. C. C 220 : 4 Pat. 760 : 

90 I. C. 501 r A. I. R. 1923 Pat. 616. 

--0. 21, R. 95— Purchaser — Remedies of — 

Possession obtained — Ejectment, 

Where a decree-holder brings to sale the fractional 
interest of his debtor and purchases it himself and 
thereafter in a partition suit gets that share allotted 
to him and obtains possession, he cannot be ejected 
from possession by a person having no title. An auc¬ 
tion purchaser has two remedies open to him. He may 
have recourse to the summary remedy under O. 21 , R. 
95 Or he ma)’ bring a regular suit for possession. Even 
if the summary remedy is barred, a suit for possession 
is barred only after the period of 12 years. If within 
this period of 12 years he somehow or other obtains 
possession he cannot be ousted by a person who in the 
eye of law has no title. {Sulaimin. J.') HaraKH 
Sonar v. (iOPi Kishun. 89 I. C. 184. 

-0. 21. Rr. 95, 97, 99 and 103 Scope of--Ob- 

strnction or resistance—Claim by sons of judgment' 
j debtor in their own right—Order upholding their 
claim—Effect of. 

An application under O. 2 i, U. 97 . C. P. Code, can¬ 
not be made until the decree holder or the auction-pur¬ 
chaser has been resisted or obstructed in obtaining 
possession of the property. It is only then that he 
files an application complaining of such resistance or 
obstruction. Of course no resistance or obstruction 
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can be said to have taken place before any attempt 
to obtain possession has been made. An application 
under O. 21 , K. 95 asking for possession against 0 
person alleged to be holding the property on behalf of 
the judgment-debtor is not necessarily an application 
complaining that resistance or obstruction has been 
offered by such a person. The provisions of O. 21 , 
R. 97 come into operation only when either the delivery 
of possession has been ordered by the Court or, at any 
rate, an attempt to obtain possession has been made 
by the decree-holder out of Couit. i^Sulaiman and 
Kanhaiya Lai, //.) BOHRA SOHHA KaM c/. TUKSI 
Ram 2a A. L. J. 626 : L. R. 5 A. 488 : 

46 A. 693 : A. I. H. 1924 All 495 (F.B ). 

' . -0 21, Kl*. 95, — Delivery of possession — 

Time for suit by auciion-purc/iaser. 

Where possession has been delivered to an auction- 
purchaser under K. 95 or R. 96 , lie gets a fresh start 
for the computation of limitation but a mere fomial 
delivery of possession does not give such a start. 
(^Banerii, Ryves and Lindsay, J J.) jANG BAHADUR 

Singh v. Hanwat Singh. 43 An. 520 

63 I. C. 212 : 19 A. L. J. 468. 

— --0. 21, R. 95— Adverse possession — Symbolical 

possession—Effect of delivery of, as between parties to 
a suit. 

The plaintift sued to recover possession of land 
from the defendant who was in adverse possession of 
it from 1898 , and obtained a decree in 1914 . In exe¬ 
cution of the decree, he secured .symbolical possession 
in 191 s* In 191 S, the plaintiff having sued again to 
recover possession was met by the defendant witlr a 
plea of his advtrse possession for upwards of twelve 
years. Held, that the plaintiff was entitled to succeed, 
since the decree of 1914 pat a stop to defendant’s 
adverse possession prior to the dale of the decree, 
especially as the defendant was a party to the execution 
proceedings of 1915 . 14 Bom. L. K. 115 (F. H.) 
doubted, in view of 20 Bom. B. R. k blacleod, C. 

J. and Shah, J .') MAHADEVAPPA DUNDAPPA v. 
BHIMA DODAPPA MALED. 24 Eom. L. R. 232 : 

66 I. C 320 : 46 Bom. 710 : 

A. I. R. 1922 Bom. 27 (2). 

.. M --0. 21, K. 95— Symbolical possession — Delivery 

of, gives fresh start of limitation against judgment- 
debtor. 

Delivery of symbolical possession instead of actual 
possession is effective against the judgment-debtor 
and gives rise to a fresh start of limitation against him. 
This principle avails also persons claiming under the 
certified purchaser. 5 C. 584 ; 16 C. 530 : 4 C. 870 ; 

24 C. 175 , Foil. 36 B. 373 : 24 W. K. 41 S, Not Foil. 
(^Chatterfee and Pearson, /J'.') BHULU JiEGv. JaTIN- 
DRA Nath Sen. 27 C.W.N 24 : A.I.R. 1928 Cal. 138. 

-0. 21, K. 95— Order rejecting application 

under R. 95 — Ho suit lies but an appeal under S. 47- 

Order rejecting an aoplication under O. 21 , R. 95* 
for delivery of possession, is appealable under S. 47- 
No suit lies from an order passed under that rule, 
lodgers, /.) PaCHAIAPPA CHL'iTI 7A C. VENKATA- 
CHARIAR. (1925) M. W. N. 577 : 901. C. 962 : 

A. I. R. 1925 Mad. 1108. 
- ' ' 0. 21, R. 95-^ Auction-purchascr — Right to 

retain possession. 

Prima facie an auction-purchaser is enlUIed to 
obtain possession of all the lands compri^etl within 
the writ of the Court free fiom any incumbrance 
created by the judgment-debtor, and it is for the 
persons claiming right to remain on the land in spite of 
the delivery of possession, to prove conclusively the 
right to set up by them. Every attempt should be 
made by a Criminal Court to maintain the auction- 
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purchaser in possession of the property unless a clear 
right to possession is established in any other Person. 
i%ala Prasad, y.) BHIM KAHADUR SINOH v THE 
K.NO-KMPEROK. ^ P-H- ^10 . 

_0. 21, R. 9 ^—Delivery of possession—Judg¬ 
ment-debtor trespassing. c r 

Delivery of possession under O. 21 , R. 95 .the U.. 
P. Code has the effect of making the judgment- 
debtor’s possession after it that of a trespasser. The 
auction-purchaser does not commit any criminal act in 
coing to asse*-f his title and to take possession of the 
purenased property by ousting the judgment-debtor. A 
rightful owner is entitled to physically turn out a tres¬ 
passer. but is not entitled to use more force than is 
reasonable to defend his possession from a trespasser. 
3 Cal. 573 and 15 C. W. N. 224 , Fol. Prasad 

and Coutts, JJ.) RAM KRISHNA SiNGH EM¬ 
PEROR 3 Fat. L. T. 336 : 23 Cr, L. J. 321 : 

66 I. C. 817 : A. I. R. 1922 Pat. 197 (2). 
-0, 21, R. 96— Property in the hands of Re¬ 
ceive r—Leave of Court is nece^iury. 

O. 21 , R- 96 will not apply to property in the hands 
of a Receiver and he can be sued only with leave of 
Court. l^FiViocett, J. C- and Raymond, A.J.C.) 
Ramdas V. AJUDHIADAS. 63 I. C. 685 : 

14 S. L. R. 137. 

-0. 21, Hr. 97, 99 and 103— Scope of—Ob¬ 
struction or resistance-—Claim by sons of /ndgment- 
debtor in their oion right—Order upholding their 
claim — Effect of. 

An application under O. 21 , R. 97> Bode can¬ 

not be made until the decree-holder or the auction- 
purchaser has been resisted or obstructed in obtaining 
possession of the property. It is only then that he 
files an application complaining of such resistance or 
obstruction. Of course no resistance or obstruction 
can be said to have taken place before any attempt to 
obtain possession has been made. An application 
under O. 21 , R. 95 asking for possession against a 
person alleged to be holding the property on behalf of 
the judgment-debtor is not necessarily an apf lication 
complaining that resistance or obstruction has been 
offered by such a person. The provisions of O. 21 , 
R. 97 came into operation only when either the deli¬ 
very of possession has been ordered by the Court, or 
at any rate, an attempt to obtain possession has been 
made by the decree-holder out of court. (^Sulaiman 
ami Kanhaiya Lai, JJ ) BOHRA SOBHA KaM v. 
TURSI Ram. 28 A. L. J. 626 : L. R. 5 All. 488 : 

46 All. 693 : A. I. R. 1924 All. 495. 

-0. 21, B. 97— Sub-tenant — Cannot resist. 

A sub tenant cannot resist the execution and the 
decree for possession by the original landlord. The 
words “ on his own account ” refer to the person 
who claims to be in possession under his own title. A 
sub tenant is not in possession on his own account. 
iMacleod, C. 7.) JAIRAM v. NOWROJl. 46 B. 887 : 

23 Bom. I- R. 1316 : 65 I. C. 212 : 
A. I. R. 1922 Bom. 440 (2)* 
■ - 0. 21,R. 97— Sub lessee of sub-tenant of judg¬ 
ment-debtor cannot obstruct. 

The sub lessee of the sub tenant is not entitled to 
obstruct the original landlord who has got a decree 
against the lessor of the sub tenant as theie is no pri¬ 
vity of contract between the landlord and the sub¬ 
tenant though the sub-tenant may be entitled to pro¬ 
tection against the immediate lessor. {Afadeod, C. J.') 
JafeerJI V. MiYADiN. 23 Bom. L. R. 1251 ; 

64 I. C. 692 : 46 Bom. 526 : A. I. R. 1922 Bom. 273. 
0. 21, Rr. 97 and 99— Covenant against sub¬ 
lease — Breach—Decree against lessee—Resistance by 
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suh Ussee in execution—Remedy is by suit. 

The lessee granted a sub-lease of the premises 
against a covenant in the lease not to sub let. The 
lessor sued the lessee for possession and got a decree, 
in execution of which he was resisted by the sub¬ 
lessee. The lessor then applied under R- 97 . Held. 
that the lessor’s remedy was to proceed by suit for 
possession against the sub lessee {Rankin, J.) EZkA 
V. GuBBAY. 60 I. C. 969 : 47 Cal. 907. 

0. 1, Rr. 97, 98—Symbolical delivery— 
When effective. DHARMALA KaMAYYA v. BHIMA- 
RASETTI PARIDESI. A. I. R. 192a Mad. 1140 : 

49 M. L. J. 803 

-0. 21, R. 97— Delivery of possession complete 

—Second application for, is not maintainable. 

The return on a warrant for delivery of immoveable 
property issued on an application made as against the 
judgment-debtor for the execution ot a decree for the 
possession of such property was that the delivery was 
complete, and this statement on the return was ac¬ 
cepted by the decree-holder. The judgment-debtor 
had, during the pendency of the suit, granted a lease 
of a portion of the property. Alleging that he was 
not aware of the said lease when he accepted the deli¬ 
very as complete. and that the lessee under the said 
lease prevented him from peacefully enjoying the pro¬ 
perty delivered to him, the decree-holder applied 
again as against the lessee, for removal of the ob¬ 
struction and for the issue, If necessary, of a warrant 
of delivery. Held, that the execution having been de¬ 
finitely closed by the delivery on the first application 
accepted by the decree-holder as complete, a second 
application by him for execution was in the absence 
of any allegation of fraud in the proceedings on the 
first application, incompetent. {Oldfield and Venkata' 
subba Reno, JJ.) IBRAHIM SaHIB v. KONAMMAL. 

81 M. L. T. 3.6 : 70 I, C. 7od : A. I. R. 1923 Mad, 25 : 

43 M. L J. 179. 

•-0. 21, R. 97— Investigation may be ordered 

even in anticipation of obstruction, i. e., before actual 
obstruction has been caused. 

Though O. 21 , R. 97 contemplates the Court order¬ 
ing the investigation after the Bailiff has been ob¬ 
structed in giving possession in terms of the decree yet 
there is nothing wrong in anticipating the obstruction 
and ordering an investigation under O. 2 i, R. 97 . 
{Das, J.) MaUNG PO SeiK v. U. NaNDIYA. 

4 Bur. L. J. 178 : A. I. R. 1925 Rang. 374. 

-——0.21, R. 97— Application for possession by 

auction-Purchaser —“ Resistance ** or “ obstruction ”— 
Appellant absent at time of delivery of possession — 
Subsequent suit by appellant for possession — Art. ii- 
A. Limitation Act, inapplicable. 

The Court purported to give possession to an auc¬ 
tion-purchaser under O. 21 , R. 97 of certain land 
which was in possession of the appellant as purchaser 
from the mortgagor. The appellant was absent at the 
time of delivery of possession. He brought a suit for 
recovery of possession which w’as dismissed as being 
barred under Art. ii-A of the Limitation Act. He^d, 
that the Art. ii-A did not apply to the case. The 
“resistance” or “obstruction” contemplated in O. 21 , 
R. 97 is some overt act of “ resistance ” or cbstruc- 
tion ” to the giving of possession by some person 
who is present at the time. {Robinson. C. J, and 
Heald, J.) T. C. BOSE z/. O. R. CHOWDHURY, 

8 Bvr. L, J. 71 ; 82 I. C. 865 : A.I.R 1924 Rang. 261- 
0. 21, R. 9B"Purchaser pendente lite is judg' 
ment'debtor within R. 98 . 

A purchaser pendente lite is a person who is bound 
by the decree and, therefore, comes wdthin the defini¬ 
tion of a judgment-debtor as mentioned in R. 98 of 
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O. 21 , C. P. Code. {B B. Ghose, /.) GOLAM NaBI 
V. F. w. Needham. 86 I. c. 1004 • 

A. I. R. 1923 Cal 1243. 
-0. 21, R. 9B—Remedy by suit'- Absence of 

saleable interest. 

No suit lies for recovery of the purchase-money 
when it is found that the judgment-debtor had no 
saleable interest in the property sold in execution 
The remedy of the purchaser is by an application 
under O. 21 , R. 93 , C. P. Code. 41 I. C. 924 ; 22 C. 

VV. N. 760 ; 39 A. 114 , Rel. {Newbould and Panton. 

JJ.) Bipin Behari Ghosh v. Hari Charan 
Ghosh. 64 I. C. 628 (Cal). 

■ -0. 21, R. 98— Applicability of—Presidency 

Small Cause Court—Order of ejectment—Obstruction 
—Power to remove. 

Presidency Small Cause Court can pass an order of 
ejectment where the obstruction is offered by the 
judgment-debtor and it has power to remove. {Rrisk' 
nan, J.) DaROGA MaHOMED GHOUSE SaHIB v 

Sheikh mohideen Sahib. 18 L. W. 135 : 

73 I. C. 985 : (1923) M. W. N. 882: 
A.I.R. 1924 Mad. 74 : 4.) M. L. J 66 . 

-0. 21, Rr. 98 and 102— Order to rCm:cve ob- 

struction is appealable—Acquiescence in obstructiotu—. 
Effeel. 

An order under O. 21 , R. 98 for removal of obstruc¬ 
tion is appealable under S. 47 , C. P. Code. Acquies¬ 
cence in the obstruction to a previous attempt to 
obtain delivery of possession does not prevent the 
decree-holder from applying again in execution for 
possession and to obtain it by the removal of the 
second obstruction. {Oldfield and Ramesam, JJI) 
Meyyappa Chetty V. Meyyappan. 66 I. C. 722 : 

(1921) M. W. N. 698. 

'—0. 21, R. 98 and S. 146— Auctioti-purchaser 
j —Is a representative of judgment debtor. 

A purchaser under a simple money decree is a re¬ 
presentative of the judgment-debtor for the purpose 
of O. 21 , R. 98 , and proceedings can be taken against 
him under S. 146 of the Code. {Abdur Rahim and 
Napier, JJ.') MaNICKA GRAMANY v. PaRASURAM 
MdDaLI. 12 L. W. 350 : 59 I. C. 894 : 

(1920) M. W. N. 787. 

-0. 21, R. 98 and S. 47— Decree-holder being 

auction-purchaser—Order under O. 21 , i?. 98 is 
appealable. 

When the decree-holder is the auction purchaser 
and Is resisted by the judgment-debtor an order made 
under R. 98 is appealable as a decree. {Mullick and 

Ross, JJ ) askaran Baid v. Raghunath Prasad. 

4 Pat. 726 : 6 P. L. T. 351 : (1925) P. H, C. C. 212 : 

88 I. G. 104 : A. I. R. 1925 Pat. 478. 

-0. 21, Rr. 100 and 101— Ejectment by land' 

lord—Applicability to Proceedings under Tenancy Act. 

Rules 100 and 101 of O. 21 , C. P. Code, apply to 
proceedings under the Agra Tenancy Act and a per¬ 
son in possession of the property on his ow*n account 
or on account of some other person other than the 
judgment debtor, if he is dispossessed in ejectment 
proceedings under the Tenancy Act can recover pos¬ 
session under the rules of the C. P. Code. {Fremantle, 

5 M. and Burn, J. Ml) DEO SaRAN LaL v. 
thakur Sripal Singh. L. R 6 All. 148 (Rev.) 

- 0 . 21 , R. Application under^Dismissed 

tor default—Whether O. 9 , R. 13 applies for restores' 
tion to file—Proceedings under O. 2 \, R. loo whether 
execution proceedings. 

Where an application complaining of dispossession 
was filed under O. 21 . R. too, which was dismissed for 
default of non-appearance on the part of the petitioner 
and was subsequently restored under O. 9 , R. 13 , C. 
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P. Code, by the Commissioner, Held, on appeal, 
reversing the orders of the commissioner, (i) that pro¬ 
ceedings under O. 21 , R. loo are proceedings in exe^ 

cation of a decree; and ( 2 ) that K. 13 of <■'. 9 
not apply to such proceedings. 41 C. 1 , Foil. Krree 
Mantle, S. M and Burn, J. Af.) PEAREY LaL 7 -. 
BriJ Mohan Das. L. R. 5 All, 291 CRev.) 

-0. 21, R. 100—C aveat emptor— Alortgagec 

purchaser. 

Where at a sale under a mortgage decree, the mort¬ 
gagee decree-holder purchased the property and got 
possession but was subsequently dispossessed of a por- j 
tion owing to a decision upon a claim under R. 100 , 
w’hen he applied for compeiij'a^tion, held, that there 

was no warranty of title in Court sales and there was 
no provision in the C. P. Code for compensation. That 
the purchaser was mortgagee makes no difference. 
\Richardson and Cuming, //•) ABINaSH C HANDRA 

Kar V. Bhuban Chandra Maity. 63 I. C. 126 : 

26 C. W. N. 766. 

_0. 21, R. 100— Order under — Is appealable. 

An appeal lies against an order under O. 21 , R 100 , 
of the Code, where the question is between parties to 
the suit or their representatives. i^Sadasiva Aiyar 
and Coutts Trotter, J J RUKMANI AMMAL s. 
NaRASIMHA aiyar, 14 L. W. 85 : 63 I. C. 730 : 

(1921) M. W. N. 487 : 41 M. L. J. 54. 

-0. 21, R. Right to apply—Joint posses- 

sion — Person claiming —Locus standi. 

Held, following 18 C. W. N. 695 and 3 M. 81 , that 
claimant who has an interest in the land of which 
possession has been delivered in execution of a decree 
either as a member of a joint family or otherwise and 
who is affected by the delivery of possession can claim 
to be in possession of the property on his own account 
within the meaning of S. 331 of the C. P. Co^ of 
1882 corresponding to O. 21 , R. 100 , C. P. Code, 
17 B. 718 , Not Foil, {^ICotval, A. J. C.) MISS 
A K. Singh v. Ram Prasad. 18 N. L. R. 206 : 

68 I. C. 394 : A. I- R. 1923 Nag. 52 (2). 
_0. 21, R. 100— Application U7ider —Ordered 

to be filed—If proper . , . ^ u . 

An application under O. 21 * R* 100 should be regis- 

tered and disposed of according to law. An order re¬ 
quiring it to be filed is not a proper disposal. Even if 
the Court meant to dismiss it by using the word “file” 
a Court has inherent jurisdiction to restore it. KJwala 
Prasad,/.) THAKUR PRASAD LaL «/. SUKHLaL 
Singh 5 Pat. L. T 567 : 79 I. C. 598 : 

A. I. R. 1924 Pat 698. 

- _Q. 21, R. 100—Joint possession—Insuffcient 

to maintain application undet Question of benami 

If relevant. , . . 

A person who is in joint possession along with an¬ 
other can be said to be in possession on his own 
account and can maintain an app ication under O. 21 , 
R. 100 . To determine the question whether the appli¬ 
cant was in possession in his own right the court is not 
entitled to go into a question oi bestami. f^Das,J.) 

RAM KiSHUN Singh v. Damodar Prasad. 

5 Pat. L. T. 107 : 75 I. C. 856 : 

83 I. C. 599 : A. I. R. 1924 Pat. 506. 

-0. 21, Br. 100 and 101— Scope. 

The word “judgment debtor” will include a repre¬ 
sentative of the judgment debtor, the word ‘ represen¬ 
tative” being taken to mean all persons who are bound 
by the decree. Udami,/.) MAHARAJA PRATAP^. 
SUNDERBANS KOER. 3 P. L. T 628 ^ 71 I.C 999: 

24 Or. L. J. 279 : A. I. R 1923 Pat. 76. 

_ 0. 21, Rr. 100, 68 and OZ—CJ sufructuary 

mortgagee—Possession disturbed by purchaser at Court 
auction—Applicatiost under, lies. 
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property is not liable to attachment 

disturbed in possession by purchaser ^ourt auct on 
he was entitled to bring the present Vj," 

is not barred by O. 21 , R. 63 of 'he C- P- 

an, J J .■) BISWANATH PATRA - LINGAKAJ 

A. I. R. 19'32 Pat. 408 (1). 

_0. 21, R. lOO—Scope of. 

In an action for rent the landlord obtained a decree 
against the tenant (purchaser from the original ) 

of a holding and purchased it. The 

appii^d under R. loc pr:iy:ng that he should be restor 
ed to possession of his portion of the holding which e 
had purchased from the original tenant. The o^o 
site party was therefore restored to possession. Tne 
landlord again sued the tenant for the rent of the 
portion in possession of the opposite party, got_an^jr 
parte decree and got it purchased by his servant who 
was given possession. The opposite party again ob¬ 
jected under R. lOO. The landlord having obtained a 
money decree, though the holding had not been spl^ 
up, the opposite party was restored to possession. Held 
the petitioner was not a bona fide purchaser for value 
and the landlord was acting fraudulently in pving up 
possession to the opposite party, 

Lai. Das v. Patho Jha. A. I. R. 1922 Pat. 308 (2). 

_0. 21, R. 101 and S. 115—Appeal — htcompe- 

tent appeal entertained by Appellate Court—Revision. 

Where a lower appellate Court erroneously entertains 
an appeal against an order under O. 2 i, R. lOi, C. P. 
Code, the High Court can interfere in revision and set 
aside the decision of the lower appellate Court. KMac- 
leod, C. J. and Crump, /.) BaI MaNI BaNCHOD- 
T AL 25 Bom. L. R. 147 : 72 I. C. 256 : 

A. I. E. 1923 Bom. 214. 

_0. 21, R. 101 —Pendency of suit regarding 

title—Effect—Suit contesting order, if dispensed with 
—Lispendtns— Applicability of rule. 

Where an order is passed under O. 21 , R. loi 
against a person and a suit is not filed in one year con¬ 
testing the validity of the order, it becomes final. The 
fact that there was a pending suit regarding the title 
to the property in which he had set up his title does 
not absolve him from the obligation under S. 103 . The 
doctrine of lis pendens does not apply to an applica¬ 
tion for declaration of title, as in such a case there is 
no transfer of any right. (^Krishnan and Coleridge, 
JjS KUMARAN UNNI ACHAN V. KUNHIKRISHNAN 

NaIR. 19 L. W. 394 ; (1924) M. W. N. 3.9 (1) : 

75 I. C. 814 : A. I. R. 1924 Mad. 602 (1). 
_0.^21, R. 101— A joint auction-purchaser in 

possession can apply under R. 100 . 

A person who was the auction-purchaser and who 
was in joint possession of the property owns the pro¬ 
perty on his own account and can apply under R. lOO. 
(17 Bom. 718 , Diss.; 18 C. W, N. 695 , Foil.) iDas, 
J.) Ram Kishun Singh v. Damodar Prosad. 

6 P. L. T. 107 : 86 I. C. 699 ; 75 I. C. 856 : 

A. I. R. 1924 Pat. 506. 

-0. 21, R. 103 — Order usider R. 9$ is not one 

under R. 97 and, therefore, R. 103 does not apply — 
O. 21 Rr. 95 and 97 . 

Order passed under K. 95 is not an order under R. 99 
dismissing an application complaining of resistance 
or obstruction. If the order is not under that rule 
then R, 103 will not apply, nor will Art. n-A of 
the Limitation Act apply. {Sulaiman, Kanhaiya 
Lai, and Mnkerii, J J.) SOBHA RAM V. TURSI RaM. 

22 A. t. J. 626 : L. R. 6 A. (Civ.) 488 s 
83 I. C. 923 :A. I. R. 46 All. 69^; 
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A I. E. 1924 All. 496 (F.B). 

Sui! un !cr—Xoturc of. 


The siiir contemplaccd by O. 21 . R. 103 is by a per 
son who is kepto-itof possession and who claims 
possession under his auction purchase. It does not 
concern it'-cjf with any other cause of action which 
such person .ip.irt from his character as auction-pur 
chaser may have apainst the defendant. The rule 
dots not bar .suit's based on other causes of action. 

,:iiJ Dit7ai^ JJ.') AMBIKA CHAHAN 

liHAKi A r. k.\m Pkosad CiiATi ):rjki;. 

30 C. W. N 163 : 90 I. C- 575 : 42 C- L J. 678. 

21. R. 103 —AfPlics o/iiy uhe) c order. 
tinder Ur. 9S, 99 or loi /:as bren passed. 

O. 21 - K. iOj applie.s only wliert an order under one 
of the Kr. 9 -'^. 99 or loi has been pas.scd. Where the 
orcier of tijciowii C ourt is not <»ne passed under any 
of the said lules ihcit? is nc> disabilitv arising utuler 
K. 103 , ' .l/.vVrec.-.v. y.) UaRGO J'aL ( HANIH- 

69 r. C. 657 : A. I. R. 1923 Lah. 145. 
■“ ■ 21, R. 103 (S. 331) — Order loithout lines- 

is not res judicata. 

\\ here lii:; claim l>ui forward l>y an obstructor was 
not treated as a suit and n issues were framed nor 
evidence taken, but the matter was treated as an inter¬ 
locutory liroceediiv^. the tleci.sion could not be /v/ 
iudicata in an> .-nibseiuenl proceeding 9 B.L R. 936 . 
I'oII. {Sekioahc, C. J. ,/iid If'u/baee, /.) KC)ONA>r 
VLLLI UNNARA . K. I\ KUMU U.A.MaN. 

17 L. W 322 : 32 M L. T. 146 ; 72 I. C. 582 
A. I. R. 1923 Mad 514 •. 44 M. L. J. 443. 

—0. 21. R. 103 and S. ei eiiee. 

(). 21 . K. 103 of the Code only applies to case.s 
where strangers to (he decree are involved, while. 

47 govern.s cases where the persons concerned arc- 
parties to lire suitor their rcpre.sentatives. (Sadasiva 
.-Uyar and Coutts-Trolter. JJ.) KUK>rANI AM.MAI. 
- . T.'ARASIMHA A!^•AR. 14 L. W. 85 : 

63 I. C. 730 : (1921) M. W. N. 487 : 

41 M. L. J. 64. 

— ■ 0. 21. R, 103— to csUiblisft right to the 

present possession of the properly—Scope of. 

A suit under O. 21 , R, 103 is not only concerned 
with the question (>( possession at the duic of the 
•summary order under K. o<S. or U. 99 , but also with the 
right to posse.ssion. .\n ur.succe.ssful claimant .suing 
under K. 103 will be entitled ordinarily to succeed on 
his showing the /.»ct of p<;.-.session on the dale ol order 
if the decree holder laiis to prove a subsisting title in 
him. A decree-holder may establish his right tr; the 
present possession by showing his subsisting title to 
the property without proving actual possession at the 
date of the summary order. The scope of the suit is 
the same wiiether the summary order was passed under 
Kr. 98 and 99 or loi. C. J. and Seshagiri 

Aiyar, J.) TIILNNU17IL KAJ.LINGAb UNNI MOHI- 
DIN V. TH£NNUT'J Ib KaLLINC.AL I’NM MOHIDIN’S 
SON POCKLR. 44 Mad. 227 : 28 M. L. T. 342 .• 

12 L. W. 598 : 60 1. C. 109 : (1920) M. W. N. 698 : 

39 M. 1. J. 626. 

——-——0. 22. Rr. 1, 2 and 3— Legal representatii e 

—Right ofy to continue suit or appeal — Abatement. 

When a party to a suit dies, a legal representative i> 
appointed merely in order that the suit might proceed 
and a decision be arrived at. It is the original parl}’s 
rights and disabilities that have to be considered aiul 
the mere fact that tlie legal representative could not 
in his individual capacity have brought a suit for the 
relief claimed does not render the pending suit liable 
to dismissal as having abated. {Broadway and Zafar 

,Ali*/y ) Gulli r- Sawan. 4 lab. 72 : 

74 I. C. 14 ^ • ^ J "182 . A. I. R. 1924 lab. 45. 
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' "—0. 22, R. 1 — Malicious prosecutton—Claim to 
recover incidental expenses for defending the prosecu¬ 
tion does not survive. 

In a suit for damages for malicious prosecution, the 
plaintiff, in addition to general damages, claimed’also 
special damages under two heads : (i ) the vakil’s fees- 
and ( 2 ) travelling and other incidental expenses for 
securing the attendance of wilnesse.'t in defending the 
prosecution launched against him. The plaintiff died 
during the pendency of the suit: //eld, that the cause 
of action was the tortious act of the defendant and the 
incurring of the e.xpenses merely go to swell the da¬ 
mages and therefore the claim thereto did not survive 
to the c.xcculor or legal representative. {Coutts- 
/'rottcr. C. J. and Visvanatha Sastri. /.) PaLANI- 

.\vv\ f hf/itiar :. RaJu KaJeswara Sethupathi 

22 1. W. 858 : A. I. R. 1926 Mad. 243 • 

60 M. 1. J. 84 

- 0.23. R. 1 —Snit for removal of trustee for 

breach and framing of scheme—Defendant dying pend¬ 
ing suit—Suit as regards scheme does not abate _ Civ, 

f’ro. Code. S. 92 . 

In a suit under S. 92 . Civ. Pro Code, for removal of 
the defendant-Pandara Sannadhi and framing a 
scheme, the death of the defendant pending the suit 
does not cause the whole suit to abate. In order to 
justify a suit for a scheme under S. 92 , it is necessary 
for the plaintiffs to allege a breach of trust and a 
prayer for a scheme is therefore not ancillary’to a 
prayer for the removal of the trustee and tht- cause of 
action survives against the representative of the de¬ 
ceased. {/^hillips and fCrishnan, JJ) ARUMUGA 

Thambiran s/. Namasivava Pandara Sannadhi. 

48 Mad . 688 : 22 1. W. 130: (1925; M. W. N. 589 ; 

A I. R. 1^26 Mad. 162 : 40 M. 1. J. 824. 

- 0. 22. R. 1 —Death of one of the plffs. -Mala¬ 
bar /'ar7oad—Family harar—Rights of management 
transferred io anandravan—^Smt by /Carnavan and 
some other members complaining of mismanagement by 
anandravan—Karnavan dying and defendant becoming 
KarnaVan—Other plaintiffs can continue suii—^A/ala- 
bar Law. 

I’nder an agreement between members of a Malabar 
tarwad the karnavan for the time being was to forego 
certain rignls of his as manager and the manage¬ 
ment of llie tarwad property w as entrusted partly to 
an anandravan of the tarwad and partly to another 
man. Thewith sonic other members of the 
tarwad filed -suit against one anandravan complaining 
of his mis nianagernent. The karnavan died during 
suit and the defendant became the karnavan. Held 
that the defendant was bound by agreement, that the 
cause of action survived and that the other members 
who had joined as plaintiffs had right to continue the 
suit. (Phillips and Odgers, JJ S.\NK.\K.AN t-. V. 
K, ManakKAL SkeeuHan. A. I. R. 3025 Mad. 894 : 

90 I. C. 346 : 48 M. L. J. 691. 
--- 0- 22, R. 1 — Guardianship—Death ef appel¬ 
lant pending appeal against order appointing a guard¬ 
ian - Right of legal representative to continue the appeal 
—Appointment of guardian by reference to arbitration 
—Legality of. 

Against an order of Court appointing a particular 
person asguaidian of a minor, the minor’s paternal 
uncle who.oppased the appointment in the lower Court, 
preferred an appeal On the death of the appellant 
peiuliiig the appeal, hi^ son souglU to continue the 
appeal. <)bjeclion was taken that the right to sue 
did not survive and the appeal abated, field, that the 
appeal did not abate and could be prosecuted by the 
son of the deceased appellaut. 23 B. 719 Dist. 
In proceedings for the appointment of a guardian 
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for a minor tiit Court appointed a*' guardian a person 
selected by certain arbitrators chosen bj’ the parties 
without arriving at any independent conclusion as to 
his fitness for the appointment. /Ield, that the order 
was unsustainable. The matter was n<)t of private 
interest between the parties and could not be settled 
by a reference to arbitration. 30 A. 137 Foil. 
{^Kvisknan and Waller, JJ.') SaMI CHETTI v. 
ADAIKKALAM CHETTI. 47 Mad. 469 : 

34 M. L. T. (H. C.) 15 : (1924) M. W. N. 222 : 

84 I. C. 613 : A. I. K. 1924 Mad. 484. 

46 M. L. J. 179 ; 

-- ■ ■ — 0 . 22 . R X'Suit for partition by ioint tenant. 

Defendant co-tenant being dead after preliminary 
decree, his personal legal representative could be 
brought on record though plaintiff alleges his right to 
whole by survivorship but plaintiff cannot get whole 
property in the same suit. {^Oldfield and Devadoss, 

//.) Lakshmi AMMAL V. alamelu ammal. 

18 L. W. 874 : (1923) M. W N. 839 : 79 I. C. 325: 

A. I. B. 1924 Mad. 309 : 45 M. L. J. 811. 

— —0. 22, B. 1— Letfal representatives — Applica- ' 
tion to brins on record — Delay—Sufjicient case- 

Where an application is made to excuse delay for 
not bringing the legal representative in time tlie Court 
should consider whether the ignorance of the death 
was justified and affords sufficient cause for the bela¬ 
ted application. {H^allaee, /.) K. GOPALAswami 
A lVARz/. o. S. KaMCHANDKA AWAK. 

32 M.L.T. 293 : (1923) M. W. N. 159 : 
A.I.B. 1923 Mad. 603 : 44 M. L. J. 409. 
———— 0 . 22 , Rr. 1 and Final decree unthont 
bringing legal representatives on record — Flection. 

After a pieliminary decree in a mortgage suit fourth 
respondent died in April, 1912 . The final decree was 
passed without bringing his legal representative on 
record in January 191 J. Fifth Respondent as the legal 
representative was brought on record in 191 6 when an 
application was made for transfer of the decree and a 
notice was served on him but he did not appear. The 
decree was transferred and certain properties were 
brought for sale in execution. The fifth respondent in¬ 
stituted a suit, if eld the decree against the deceased 
was a nullity and that was not a matter which could 
have been gone into in execution. The present plain¬ 
tiff w&s perfectly within his right in bringing the sait. 
(^Ayling and Odgers, JJ.) SaMI MudaLIAR v. 
MUTHIAH CHETTI alias VeERAPPA CHETTY. 

16 L. W. 314 : (1922) M. W. N. 597 ; 

A. I. B. 1923 Mad. 212 : 43 M. I. J 293. 

- . 0. 22, R. 1 —Judgment-dehtor dead — Legal 

representatives tuhen to be brOnght on record. 

A decree-holder is bound to implead the representa¬ 
tives of his deceased judgment-debtor only when it 
necessitates execution. {Oldfield and Ramesant, J J.) 
ANDAL ammal V. VIJIA NAIDU. 14 L. W. 632. 

— -0. 22, B. 1— .Suit for malicious prosecution — 

Appeal — Abatement. 

An appeal by a person to whom damages are award¬ 
ed in a suit for malicious prosecution, on the ground 
that the damages are insufficient, abates on the death 
of such person. {Wallis, C. J. and Jfapier, /.) 
MURUGAPPA CHETTIAR V. PONNUSWAMI PlLLAl. 

44 Mad. 828 : 13 L. W. 706 : 62 I. C. 757 . 

(1921) M. W. N- 438 : 41 M. L. J. 304. 

- 0 . 22 , R. 1 —Suit for malicious prosecution — 

Deat/i of defendant. 

Where the dett. in a suit for malicious prosecution 
dies more than a year after the prosecution and before 
judgment, the right to sue does not survive so as to 
pravent the a^temeni of suit. {Ayling, Coutts-Trotter 
JTufnaraswafUi Sastri, JJ.) RUSTOMJI DORABJI ! 

<^. D.—VOL. 1—82 
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I V. Nurse. 44 Mad. 357 : (1921) M W. N. 121 ; 
62 I. C. 260 :29 M. L. T. 121 ; 14 L. W. 200 (F. B.) : 

! 40 M. L. J. 173. 

-0. 22, E. 1 —Appeal abating the right to costs 

also abates. 

If an action fails, what is incidental^ fails also. If 
an appeal abates as regards an injunction sought for, 
j it abates as regards the costs incurred by the appellant 
I as a consequence of tlie dismissal of his suit. 34 ^I- 78 
I\ef. {Robinson, C. J. and .l/uy Oung, J.) D. L» 

Saklat V. Bella. 2 Bang. 91 : 3 Bur. L. J. 30 : 

80 I. C. 744 : A. I. B. 1924 Rang. 217. 

-0. 22, R . 1 —Malicious prosecution—Suit for 

d.images—Death of defendant. 

A suit for damages for malicious prosecution and 
obstruction of a right of way abates on the death of 
the defendant in the absence of any allegation that 
the estate of the wrong-doer was benefited tlicreby. 13 
i Ih 677 : 34 I. C, 249 ; 9 Bur. L. T. 3 S. (Satinders, J. 
C.) MA ShWE THIT Z'. MAUNG PO AUNG. 

(1021) 4 U.B.R. 73 : 65 I. C. 66 : A.I.B 1922 U. B. 7. 

-0, 22, R. 2 and 0. 41, B. 4— Several appeF 

iants—Death of one—Right to appeal surviving to 
others—Legal representatives not brought on record 
loithin three months — Appeal, if abates. 

Where there are more appellants than one and one 
of them dies, and the right to appeal survives to the 
other appellants, the appeal does not abate even if the 
legal representative of the deceased appellant are not 
brought on the record within three months. (1922 R. 
C 295 Distinguished.) {Burn, J. A/, and Fremantle, 

s , Af .) Beni r*. Ski Thakuuji MaharaJ. 

I. B. 6 A. 234. 

-—0. 22. Rr. 2 and 9 —Appeal decreed in igno- 

ranee of appellants' death—Decree is nullity—Only 
Court decreeing the appeal can deal with application 
under R. 9 . 

Where appellant died but the appeal was decreed in 
ignorance of his death, it was held in second appeal 
that the decree was a nullity and the case was reman¬ 
ded to the Court decreeing the appeal to deal with an 
application for setting aside abatement and bringing 
his heirs on record. {A/arten and Fawcett, JJ.) 
Amarsangji INDRASANGJI V. Desai Umed. 

27 Bom. L. R. 91 : 86 I. C. 31 : 
A. I, R. 1925 Bom. 290, 

-0. 22, R. 2 —Death of defendant—If one of 

sct’cral heirs can come on record and represent deceased. 
If a defendant dies, it is sufficient if the plaintiff 
puts one of his heir.-s on record as his legal representa¬ 
tive who will then represent the estate for the purpose 
of the suit. The other heirs can come in if they wish 
to be represented. 26 Mad. 230 , Foil. {Alaeleod, C.J. 
aiui Shah, J.) JEHRABI SaDULLA KHAN v. BiS- 
SIILL.aBI SaDRUDDIN. 26 Bom. L. B. 375 : 

80 I.C, 768 : A. I. R. 1924 Bom. 420. 

-:——0. 22, Rr. 2. and 3 —Suit against dead man-^ 

Addition of legal representatives is a nullity» 

A suit against a dead man is a nullity, the conse¬ 
quence of which j.s that any order made in the suit to 
allow amendment of the plaint by substituting the 
legal representative of the deceased as defendant and 
allowing tlie suit to proceed against him is a nullity. 
It is immaterial that the suit was brought bona fide and 
in ignorance of the death of such person. 31 M. 86 , 
Ref. {Midla,J.) KaMPRATAB BRIJ MOHANDAS S'. 
GaURISHANKER. 25 Bom, L. B. 7 : 

85 I. C. 464 : A. I, R. 1924 Bom. 109. 

■ —— —0. 22, R. 2— Death of one respondent’-—Legal 
representative not brought on record—.dbaiement. 

At the instance of a plaintiff in a suit a lease in 
favour of a tenant by certain co-owners was declared 
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not binding on him but he was not given A'has posses¬ 
sion, Inuring the pendency of the appeal relating to 
K'has possession, one of the co-owner respondents died 
and his legal representative was not brought on re¬ 
cord. Held, there was no abatement as the deceased 
was not interesteil in the result of the appeal. (Grea- 
T'es and .Vul’er/i, JJ.) SubaSHINI DaSI HaBU 

Ghosh. 89 I. C. 100. 

-0. 22. R. 2— Appeal—Several respondents — 

Death of some—Declaratory suit—No abatement. 

Where in an appeal relating to a declaration of 
appellant’s right to an exclusive fishery, some of the 
respondents died and their legal representatives were 
not brought on record, the appeal does not abate. 

( Rankin and Ghosc, JJ,) MIDNAPORE ZeMINDARY 

Co Ltd V. Trilokya Nath Haldar. 

51 C. 1X0 : 81 I. C. 501 ; 40 C. L. J. 238 : 

A. I. R. 1924 Cal. 562. 

_0. 22, Rr. 2 and 11— Appeal—Several respon- 

,lg,its—Abatement in respect of one — Effect. 

If an appeal against one of several respondents aba¬ 
tes, it abates against all, if their several interests, can¬ 
not be discriminated, and Greaves, J J.) 

Gob asmatku Khai l/n v. Habibulla. 

64 I. C. 49 (Cal.) 

_0. 22, Rr. 2, and 3— Appeal — Death of one 

respondent—Legal representative not brought on record 

_ Order in appeal is a nullity. 

Where in an appeal against an order in execution 
proceedings, one of the uidgment-debtors died and his 
legal representatives were not brought on the record, 
the order on appeal is a nullity so far as the deceased 
judgment-debtor was concerned and did not bind his 
legal representatives i firoadway and Wilberforee, //.) 

Mehta Bakkat Rai Mt. Ghulam Fatima. 

70 I. C. 929 : 5 L. L. J. 1. 

_0. 22, R. 2—Second appeal^ Legal represen¬ 
tative not beought on record — Mistake—Effect of. 

Pending an appeal in the lower Appellate Court two 
of the defis. died. Their legal representatives were 
brought on the record by that Court but by a mistake 
the legal representatives were not made resportdents in 
the second appeal. The error was due to a mistake in 
the judgment on the part of the copying department 
which did not show the names of the legal represen¬ 
tatives although they had long been brought on the re¬ 
cord. Held, that there was no abatement of the appeal 
and even if there were, the mistake being bona fide the 
delay could be excused. (IVilberforee, /.) KartaR 
Singh v. Ralla. 67 I.C. 306 : 2 L.L.J. 44. 

_0. 22, R. 2—Appeal—Death of respondent— 

Legal representative already party to appeal—No 
abatement. 

Where the heirs of a respondent who died pending 
appeal, are already parties to the appeal, the appeal 
will not abate notwithstanding that no fresh applica¬ 
tion is made to bring them on record as the legal 
representatives of the deceased. {Abdul Raoof, /.) 

Kartar Singh v. Lai> Singh, ll P. L. R. 1921 : 

59 I. C. 238 : 9 P. W. R. 1921. 
—0. 22, Rr. 2 and 5 —Death of appellant 


Legal representative brought on record—Respondent 
can object at the hearing. 

On the death of an appellant in a pending appeal, a 
person alleging himself to be the legal representative 
of the deceased applied to continue the appeal and was 
brought on record as such without notice to the res¬ 
pondent. At the hearing the respondent objected that 
the alleged legal representative was not the proper 
legal representative and that the appeal had abated. 
Held, that the respondent was entitled to raise the 
objection at the hearing of the appeal. {Krishnan 
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and Ramesam. //.) PAl.CHUR MAHALAKSHMAMMA 

V. VEMI REDDI. 

32 M. L. T. (H. C.) 44 : 69 I. C. 529 : 17 L. W. 8 • 

A I. R. 1923 Mad. 367 : 44 M L. J. 60. 
-- 0 . 22, Rr. 2 and 4— Legal representatives 

already on record—No application necessary. 

If the lecal representatives of a deceased respond¬ 
ent are already on the record as parlies, it is not ne¬ 
cessary to make an application for substitution and it 
is enough to make an entry on the record to that 
effect. O. 22 , R. 4 is not applicable to the case. 

32 A. 551 ; 32 A 563 , Foil. {Daniels and Dalai, 

A. J. Cj.) Hafiz un nisa v. Jawahir Singh. 

66 I. C. 24 : 24 0. C. 374. 

-0. 22, Rr. 2 and 4— Defenda7its jointly and 

severally liable—Death of one—Legal representatives 
not on record—Suit does not abate. 

A suit does not abate merely because one of the 
defendants, who are jointly and severally liable to the 
plaintiff, dies, and his legal representatives are not 
brought on record. (fwala Prasad, /.) JwaLa 
Prasad r-. Korea Munda. 89 I. C. 890 (Pat.) 

-Q. 22, Rr. 2 and 3— Appeal does not abate if 

the surviving plaintiffs appear to be the sole legal 
representatives, though they have not been spetifically 
joined as such. 

Where the surviving plaintiffs appear to be the sole 
legal representatives of a deceased plaintiff, the appeal 
survives as against them, and it can proceed, even 
though they have not been specifically joined as the 
deceased’s legal representatives. {Duckworth, /.) 
MaUNG PO V. Ma Shwe Ma. 2 Rang. 446 : 

84 I. C. 992 : A. I. R. 1925 Rang. 96. 

-0. 22, R. 2— Suit by Burmese husband atui 

■wife for redempticni—Dismissal of suit — Appeal — 
Death of husband-Right of wife to continue the appeal. 

A suit for redemption instituted jointly by a Burmese 
husband and wife was dismissed and against the 
decree they filed an appeal. Pending the appeal the 
husband died and the wife sought to continue the 
appeal without bringing on record the legal repre¬ 
sentative of the deceased. Held, that it was compe¬ 
tent to the wife to continue the appeal. {Young and 
Baguley, //.) MAUNG BYAUNG v. MG. SHWE BaW. 

3 Bur. L. J. 171 : 2 Rang. 486 ; 
A. I. R. 1924 Rang. 376. 

-0. 22, R. 2 —Appeal. 

This rule applies to appeal -C.P. Code, S. 96 . 

(Young and Baguley, JJ.') MaUNG BYAUNG v. MG. 
Shwe Baw. 2 Rang. 486 ; 3 Brr. L. J. 171: 

84 I. C. 170 : A. I. R. 1924 Rang 376. 

-0. 22, R. 2--Suit against several defendants 

_ Liability of each ascertained—Death of some of the 

defendafits — Abatement. 

Where the plaintiffs sued the defendants 210 in 
number, to recover a war-loan bond for Rs. 75,000 or 
in the alternative for Rs. 75.000 w’ith interest thereon, 
and plaintiffs’ case was that the ticket, which won the 
second prize in the Burma War Loan Sweepstake, a 
War Loan Bond for Rs. 75 . 000 . which had issued in 
the name of the first plaintiff, had been wrongly made 
over by the Executive Committee of the Sweepstake to 
the defendants on their false representations that they 
were purchasers of the ticket in question ; and that the 
I defendants were liable jointly and severally to return 
the bond to the plaintiffs or to pay the money 
equivalent with interest to date and that^ defendants 
Nos. I to 209 had transferred the bond to defendant 
No, 210 . The trial Court dismissed the suit and 
pending an appeal by the plaintiffs some of the defend¬ 
ants died. Their legal representatives were not 
brought on record. On a question arising as to 
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whether the appeal had abated, held^ that the 
plaintive had a cause of action for the sum sued for 
against each of the defendants out of the proceeds of 
the bond which had been distributed and that the 
death of some of the defendants did not cause the suit 
to abate. (^Pratt and Macgregor^ JJ MaUNG MU 
V. MaUNG Kan Gyi. 1 E. 618 : 77 I. c. 393 : 

A. I. R. 1924 Rang. 127. 
-0. r2, R. 3— Suit — C. P. Code, S. 92 — Death 

of origituit plaintiffs, 

A suit under this section (S. 92 ) is prosecuted by 
individuals not for their own interest but as repre¬ 
senting general public, and so it does not abate on 
the deach of the original plffs. {Lord Duuediu.) 

RaJa Anand Rao V. Ramdas Daduram. 

48 Cal. 493 : 13 L. W. 318 r (1921) M. W. N. 24 : 
17 N. L. R. 37 : 25 C. W. N. 794 : 30 M. L. T. 194 ; 

62 I. C. 737 : 48 I. A. 12 (P. C.). 

-0. 22, Rr. 3 and 11— Death of plaintiff or 

appellant—Right of respondent to apply to bring on \ 
record the legal representative. 

O. 22 , R. 3 read with R. ii does not confine the 
right to make an applicaiion to bring on the record 
the legal representatives of a deceased plaintiff or 
appellant to them alone. Where a defendant or res¬ 
pondent is interested in bringing the legal representative 
on record, it would be open to him to do so. {Afears, 
C. J. and Mukherii, J.) KedaR NaTH v MT. 
BISMILLAH BEGaM. 90 I. C. 72 : I. E. 6 A. 614 : 

A. I. R. 1926 All. 156. 

-0. 22, Rr. 3, 4 and 10, S. 141 and 0. 9. 

B. 13— Applicant to set aside ex parte decree dying — 
No appeal lies from order substituting legal represen¬ 
tative. 

No appeal lies from an order, bringing a certain 
person on the record as the legal representative of a 
deceased party, which was passed on an application to 
set aside an ex parte decree. {Sulaiman and Daniels 

//.) motilal V. Bishambhar Nath. 

23 A. L. J. 442 : 88 I. C. 96 : L.R. 6 A. (Civ.) 361 : 

A. I. R. 1925 All 431. 

■■ — — 0. 22, R. 3— Decree passed in appeal after 
death of one of joint plaintiffs—Decree is nullity—No 
legal representative on record. 

Where one of Several plaintiffs prefers an appeal in 
which the others are also interested and a decree is 
passed in ignorance of the death of one of the joint 
plaintiffs, the judgment is a nullity. {Rafique and 

Piggott, jjf) Ambika Prasad z/. Jhinak Singh. 

45 A. 286 : 21 A. L. J. 91 : 71 I. C. 321 : 
L. R. 4 A, 92 : A. I. R. 1923 All. 211. 

-0. 22, R. 3— Death of one of several plaintiffs 

— Grandson of deceased impleaded as legal represen¬ 
tative without objection—Objection on appeal. 

One of the plaintiffs in an ejectment suit died An 
application was made to bring the deceased’s grandson 
on the record ; though the Court passed no order on 
the application, the grandson was treated as a party to 
the suit without any objection being made by the 
opposite party. Held, that the procedure was irregular 
but the objection not being one of substance it could 
not be held in Second Appeal that the Appeal in the 
lower Court abated. {Fremantle, S. M,') RaJ SinGH 
V. SitaRAM KalWAR. I,. R. 6 A. 80 (Rev.). 

---0. 22, R. 8 — Suit by two Partners—One 

partner dead at the date of decree—Whole suit does 
not abate. 

Where in a suit by two partners, a decree is passed, 
the decree does not become incapable of execution by 
the mere fact that one partner was dead at the date of 
decree. The suit in such a case abates so far as the 
deceased partner is concerned. {TudbalL J.') SarJU 
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Prasad v. Ram Sarup. 3 U. P. L. R. (All.) 40 : 

60 1. C. 755 : 19 A. L. J. 266. 

-0. 22, Rr. 3 and 9 — Death of plaintiff — 

Applicaiion of minor son to come on record within 
6 months—Act XXV/ of 1920 — Duty of Court. 

Where on the death of the plaintiff, his minor son 
applied to come on record at the end of six months 
but meanwhile Act XXVI of 1920 had come into force 
cutting down the period to 3 months, the application 
should be treated as one to set aside the abatement and 
in the intere-'ls of the minor the abatement set aside. 
{Macleod, C J. and Shah, /.) VIJaYASINGH 

Dattajirao V. Shivajirao Narayanrao. 

26 Eom. L. R. 378 • 80 I. C. 761 (1) : 

A. I. R. 1924 Bom. 416. 

-0. 22, Rr. 3 and 9— Abatement of suit—Order 

setting aside, propriety of. 

Where more than three months after the death of a 
defendant in a suit, the Court brought his legal repre¬ 
sentatives on record on an application for that purpose, 
on the ground that the parties were ignorant of the 
reduction of the time allowed by recent legislation, 
held, that the delay was properly excused. The 
omission to set aside the abatement was a formal 
defect not affecting the merits of the order. {Shah, 
A. C. J. and Crump, /.) LaKSHMI BAI JaGANNATH 
JOSHI V. YeSWANT vn HAL. 24 Bom. L R. 909 : 

47 B. 92 : 75 I. C. 283 : A. I. R. 1922 Bom. 449 (1). 

-C. 22, Br. 3, 4 and 10 —Assignee of a party 

must be substituted as his legal representative upon 
death. 

The death of a plaintiff after the assignment of his 
interest does not exclude the assignee’s rights to be 
substituted in the suit. Because where there are two 
devolutions—the death of party and the transfer by 
him of his interest in the suit—the transferee has the 
right to be brought on the record in place of the 
deceased transferor. {Sukrawardy and Duval, yy.) 
PRAKASH Chandra Das Gupta v. Shama Charan 
Dutt. 82 I. C. 991 : A. I R. 1925 Cal. 467. 

-0- 22, R. 3—Pro forma defendant. 

Pro forma defendant need not be joined in appeal. 
{M. N. Afukerji, J.') KRISHNA KuMAR Deb v. 
Atul Chandra Ghose. 39 C. I. J. 612 : 

84 I. C. 79 : A. I. E. 1924 Cal. 998. 

-0. 22, R. 3— Partnership—Suit for accounts 

—Death of partner—Suit cannot proceed. 

A suit to take the accounts and wind up the affairs 
of a partnership cannot proceed in the absence of one 
of the partners, or in the event of his death pendente 
litc, in the absence of his legal representatives. 31 
Cal. 487 , Ref. Where an appeal abated in part in 
respect of the heirs of a deceased appellant, the result 
of such abatement may be to make the appeal an 
imperfectly constituted appeal which the Court cannot 
proceed to hear. 24 C. W. N. 41 . Ref. {Afookerfee 
and Panton, J/.') PULJN BeHaRI ROY v. MaHENDRA 

Chandra Ghosal. 67 I. C. lot: 34 C, L. J. 406. 

-0. 22, R. 3— Appeal—Death of a defendant — 

Decree should direct abatement in respect of his 
interest. 

Where during the pendency of an appeal, one of 
several defendants having separate interests, dies, and 
' his legal representatives are not brought on record, the 
decree ought to direct the abatement of the appeal in 
respect of the interest held by the deceased. {Walms- 
ley and Buckland, //.) BHAIRAB CHANDRA KOLEY 

V. Kaucharan DHara. 61 I. C. 106 (Cal.). 

~■ -0. 22, R. 3 and 0. 1, R. 8 — O. 22 R. 3 applies 

to representative suits under O. i, R. 8. 

Order 22 , R. 3 of the C. P. Code is not rendered in¬ 
applicable by the fact that the suit is brought on 
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behalf of the whole proprietar>- body of die village. 
y.Maytificai* and Zafat Alls RaM CIOPAL i'. 

HaR KISHEN. 7 L. t. J. 817 : 88 I. C. 478 : 

A. I. R. 1925 Lah. 598. 
— 0. 22. Hr. 3 and 4 and 0. I, R. 8 —C Ci>dj, 

An order ander, R. .S of O. i will not relieve 
the appellants from the necessity of impleading legal 
representatives of deceased respondents. {Maflineau 
iZiiJ Moti //.) WaLI MOHAMMAD v. 

MaHLU. 5 Lah. 429 : 6 L. L. J. 360 : 

A. I. R. 1928 Lah. 124. 

- 0. 22, R. 3 — Achiicment—Application for 

representative—Order aits is appealable. 

Where a party to a suit die* and more than 3 months 
after an applicatioii is made to bring on record his 
legal representative, the application is one under 0 . 22 , 
K. 9 C 2 ) and the order tlicreon is appealable under 
0 . 43 , R. !(/•)• iMoti Sa,^ar, /.) JiADbU V. MT. 
NaRAINI. 74 I. C. 17 : A. I. R. 1924 Lah. 424. 

— — - 0. 22, R. 3 —Court exercising its discretion to 

extend tinie—^Appellate Court will not interfere. 

Where in its discretion a Court has substituted the 
representative of deceased plaintiff by extending the 
time for substitution, the appellate Court will not 
itUerfere \vi:h the discretion .so exeicised. {Broadway 
and Abdul Qadir, //.) CiOPI MaL v. I’ANNA LAL. 

A. I. R. 19J24 Lah. 339. 

- 0, 22, R. 3— Pro-lortna defendant's death — 

No abatement. 

Where the other pioprieiors who were joined as 
defendants were merely formal defendants and were 
not interested in tiie result of the suit brouglit by the 
plaintiffs and it was found tliat the plaintiffs were not ] 
suing in a representati\e capacity but they were suing 
on their own inteie.st, hel'f the death of one of the 
proprietors wlio was not a necessary party to the suit 
is of no consequence and cannot result in the abate¬ 
ment of the suit either in part or in its entirely. {Moti 
Sasa>\ J.) LeKHA v. RhanI. A. I. R. 1923 Lah. 647. 
—— 0.22. R. 3 —Appeal aipainsi some of the defend¬ 
ant^ only — Effect, 

Where the suit was originally filed against a number 
of co-promisors some of whom died, an appeal against 
the surviving defendant (miy does not fail as a \vh<de 
but the right to prosecute it survives as against him, 
for a contract entered \ipon by one <^r more promisors 
can be enforced against all or any of them. {Le Rossi^p 
nol and Abdul Qadir, J J.) THE FIRM OP GUkUDAS 
Ramkoturam V. Bhacavan Das. 68 I. C. 815 1 

A. I. R. 1922 Lah. 182. 

- -“O. 22, Rr. 3, and 4 —Scheme suit—Death of 

defendant—Cause of action if survives re the framing 
of a scheme. 

Pending a suit under S. 92 , C. F. ('ode, for the 
removal of the deft, from the oltice of Pandara 
Sannadhi and for the framing of a scheme in 
relation to the Mutt, the deft. died. 'I'he question 
arose whether the suit abated even with jeference to 
the second relief prayed for, n.unely, the framing of 
the scheme, field, it ditl not and that the cause of 
action survived even against the representative of the 
deceased deft, for the purpose of framing a scheme. 
'{Phillips and Krtshnan. J J.) AKUMUCA THAMP.I- 
RAN 2/. iVAMASIVAYA P AN DAKASANN.ADHI. 

48 Iflad. 688 : (1925) M. W. N. 69 : 
22 I. W. 130 : 49 M. L. J. 324. 
— ■»- '■— 0. 22, R. 3 —Necessary party. 

Where one of the appellants (defendants) is dead, 
the appeal will not abate thougl) his reprcseiUative is 
not brought on record, if the reioaining appellants arc 
independently entitled to the reliefs sought. {Spencer. 
O.C J.') Namineni CHENGAMM.\ N'AIDU i\ N. 
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Gangulu Naidu. 20 L, w 4oa 

(1924) M. W. N. 789: 82 1.0! ml 

A. I. R. 1925 l£ad. 235 

■ -0. 22, B. 3 and 0. 34, R. ^ir-^Afortgage 

Death of plaintiff after preliminary decree—Abatement 

—Application for final decree — Limitation. 

Whc'ie after the passing of the preliminary decree in 
a mortgage suit the plaintiff dies and his legal repre¬ 
sentative is not brought on record within the time 
prescribed by law, the suit abates, and the legal repre¬ 
sentative cannot obtain a final decree without setting 
aside the abatement. 39 IM. 488 ; 28 M. L. J, 

Ref, 42 M. I.. J 301 , Foil. {Spencer and Odgers, 
//.) NATESA PlLLAl r/. KANNAMMAL ANNI, 

19 L. W. 173: 78 I. C. 64 : (1924) M. W. N. 216- 
A. I. R. 1924 Mad. 786 : 46 M. L J. 181*. 

’ —0. 22, Rr. 3 and 10— Legal nepresentative 

Religious endowment—Suit by trustee not properly 
appointed—Death of plaintiff^Right of successor to 
continue. 

A suit brought on behalf of a mutt by a trustee not 
properly appointed can be continued by a properly 
appointed successor on whom the representation of the 
institution has devolved. O. 22 , K 10 , and not O. 22 , 

R. 3 applies to such a case. An application for being 
brought on record as the legal representative of a 
deceased party though made under a wrong rule, may 
be ordered under the proper rule, if any, applicable to 
the case. {Waller, J.) RatNAM PlLLAI v. NaTA- 
KaJa DeSIKAR. 19 L W. 367 : 34 M. L. T.3X : 

(1924) M. W. N. 361 : A. I. R. 1924 Mad. 616 : 

46 M. L. J. 341. 

---0. 22, R. 3— Applicability—Mortgage suit— 

Death of plaintiff after preliminary decree—Bequest 
of' interest to B—rippUcation by B to be brought on 
record — Limitation. 

\ died on 28 - 4 -i 6 after obtaining a preliminary 
decree, dated 30 — 3 — 16 obtained on a mortgage. The 
period of redemption expired on 30-7 i 6 . B who 
claimed to succeed to A’s interests under a will put in 
petition on 26 ' 5 *i 9 to be brought on record and to be 
, given a final decree. Held, the suit had abated under 
O. 22 , R. 3 . The right to sue in O. 22 , R. 3 includes 
in the case of tnortgage suits the right to obtain a 
final decree after the parsing <»f a preliminary decree. 
{.■lyling and C eukatasubba Rao, J J.') OaKOJU SuB- 
BARAVADU V. MUSTI RaMAOaSU. 45 M. 872 : 

15 L. W. 309 : (1922) M. W. N. 375 : 68 I. C. 942 : 

30 M. L. T. 202 : A. I. R. 1923 Mad. 237 (1) : 

42 M. L. J. 301. 

■ ” —0. 22, R. 3— Court's discretion to allow 

amendments under. 

In a case where an institution is represented at 
different stages of tlie suit by different representatives 
and not under the other, the provision of law appli¬ 
cable is O. 22 , R, 3 and not O. 22 , K. 10 of the C. P. 
Code and the Courts have in such a case a wider dis 
cietion to allow amendments and new pleas to avoid 
multiplicity of suits provided the character of the suit 
is not changed and the opposite side is not prejudiced 
and the trial unembarrassed. {Nrishnan, /.) 
SUNDARESAM CHETTIAR v. VlSWANATH PAN’ 
DARASANNADHI. 10 L. W. 83 : 45 Mad. 708 : 

31 M.L. T. 66 : (1022) M.W. N. 444 : 72 I.C. 103 i 
A. I. R. 1922 Mad. 402 : 43 M. L. J. 147. 

-0.22. Rr. 3. 10— Co-widows — Will autkoris' 

ingadeptionSuii by one widow for partition—Death 
of—Alleged adopted son, if can claim to be impleaded. 

'riie will of a Hintlu authorised his two widows to 
adopt a son and ni.idc provisions for the management 
of liu properties. i?omctimc-later one of them alleging 
that no adoption had taken place sued the other widow 
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and another heir for a specific share being given to her 
for convenience of enjoyment. The defendant co* 
widow died pending suit and then the plaintiff died 
and thereupon a person alleging himself to have been 
validly adopted clain^ed to be impleaded as legal repre¬ 
sentative of the plaintiff. Held, he could succeed 
neither under O. 23 . K. 3 nor under K. 10 , as the suit 
was only in her capacity as widow and not representing 
the estate. {Fifid/ay, O.J C. and lVadcgaonkat\ A.J. 
(\) ^MRITRAO SONARAl. 89 I. C. 605 : 

A. I. R. 1925 Nag.423. 

-0. 22, R. 3— Abatement of appeal — I.itnttation 

Act, Art. 176 — C. P. Code Amending Art XXVI of 
1920 — Effect of. 

The provisions of Act XXVI of 1920 curtailing 
period of limitation for bringing on record the legal 
representative of a deceased appellant to tiiree months 
from the date of his death apply also to cases where 
the death has taken place even before the passing of 
the Amending Act. {Xotwal. A./.C.) NlMBA r. 
JANKI. 71 I. C. 176 : A. I. R. 1923 Nag. 166. 

-0. 22, R. 3— Legal representative — Who is. 

The words ‘ legal repre.sentative ’ cannot be con¬ 
strued to mean all legal representatives. They must 
include any legal representative to whom the right 
to sue suivives. {Macnair. A. /. C.') NaRAYAN 
AMRITA. 18 N. L, R. 21 : 65 I. C. 542 t 

A. I. R. 1923 Nag. 101 (2). 

—0. 22. R. 3— Order under O. 22 , A*. 3 is not 
appealable. 

An order under O. 22 , R. 3 is not open to appeal. 
O 43 , R. I (A;,Civil Procedure Code, allov.s an appe<il 
from an order under R. 9 , O. 22 * but no appeal is 
allowed against an order under R. 3 . {iJanielSy A. J, 

C.') Trilochan Prasad Singh v. Bhacwati. 

9 0. & A.L.R. 70: 73 I.C. 230: A.I.R. 1924 Oudh, 114. 

■ ' 0. 22, R. ames substituted itt appeal 

frotn interlocutory order stand for all stages of suit. 

The introduction of the plaintiff or a defendant, even 
if it be made in appeal from a mere interlocutory 
order, is an introduction for all stages of the suit, for, 
as a general rule, the introduction of a plaintiff or a 
defendant for one stage of a suit is an introduction for 
all stages. {Adami and B 7 tcknilly //.) GOBIND 

Sahuz'. Zafar Karim. 

78 I. C. 436 : A. I. R. 1925 Pat. 145 (1). 

-0. 22, R. 3— Suit for Partition—Issue as to 

Court’fee—Defence of impartibility — Decision an 
!ssue as to Court'fee — I'rausfer petiding suit—Rights 
i f transferee. 

In a suit for partition by an younger brother against 
his elder brother, the defence was that the property 
was impartible. An issue was raised as to the suffi¬ 
ciency of the Coujt-fee and the Subordinate Judge be 
fore whom this suit originally came, decided this 
issue in favour of the plaintiffs holding that the suit 
was one for partition only. No appeal was made 
against this order. In the meantime the elder brother 
died and his sons were substituted in his place as his 
representatives. The plaintiffs, moreover, sold a por¬ 
tion of the property to other persons who were added 
as plaintiffs. The suit then came before another Sub 
ordinate Judge who took up the question as to the 
sufficiency of the Court-fee again and decided that the 
plaintiff was bound to pay an ad valorem Courl-fee 
Heldyth^t the order of the prior Subordinate Judge 
was a judgment and could not be altered save as pro¬ 
vided by S, 152 or on review. S 151 , C.P. Code cannot 
confer jurisdiction on the Court to do what is prohibit- 
ed by positive law. S. 152 , C. P. Code, refers merely 
to clerical or arithmetical mistakes and was of no 
assistance in the case. The devolution of interest 


pemling the suit could make no difference In the court- 
fee to be paid. The plaintiffs came in the interest of 
their venclor, the ruiginai plaintiff, anti their position 
\va.< identical with hi.s. {Das and Ross, /J.) HARI- 

HAR Prasad Narayan Deo r-. Maheshwari 
Prasad Naravan Deo. 3 Pat. 654 ; 

82 I. C. 813 : A. I. R. 1925 Pat. 47. 

-0. 22, R, 3 — Delay in bringif/g on record 

lestal representative <i'he7i to be excused. 

Where the respondent a purdanashin lady died and 
the appellant came to know- of it only when the process 
server reported her death, it was a fit case for excusing 
the delay in brinsing on record the legal representative. 
{Das and Maepherson. /./.) NaTHSaHaI v. IMAM 
ReZ.a. 74 I.C. 912 : A.I.R. 1924 Pat. 319 (2). 

— .m.i Q 22, Rr. 3 and 12— A’o applicability to exe¬ 
cution Procecditigs. 

A proceeding for ascertainment of mesne profits 
under a decree under the Code of 1882 is one in exe¬ 
cution and not in the suit and the provisions of O. 22 . 
R. 3 of the Code of 19 C 8 is inapplicable to such a 
proceeding under R. 12 of the same order. (Das 
andRossyJJ.) KF.DAR XA ril GOENKa r/. TaRINI 
Prasad Sinc.h 2 P. L. T. 245 • 

61 I. C. 4 : 1921 P. H. C. C. 168. 
“——0. 22, R. 3 (2)— AbatCfnent takes place ipso 
facto if representative is not impleaded isi time. 

There is no question of demanding or not demanding 
an abatement, as an abatement takes place ipso facto 
if an application for impleading the representative of 
the deceased party is nor made within time. {Alar- 
tineau a7id Zafar Aliy /J.) Ram GOPAD v. HaR 
KISHEN. 7 L. L. J. 617 : 88 I. C. 478 (1) : 

26 Punj. L. R. 732 ; A. I. R. 1925 Lah. 69fi. 
-0, 22. R. 4. 

Applicabil ty. 

Death after Preliminary decree. 

Decree against dead person. 

Distinct Interests. 

Joint interest or liability. 

Limitation. 

Necessary party. 

emission of some legal representatives. 

Pleas open to legal representative. 

Pro forma party. 

Redempt on suit. 

Representative suit. 

Suit aganist dead person. 

Tort. 

Miscellaneous. 

Applicability. 


W. — cippitcaointy — I'atlure to oblect 

docs not alter the fact of abatcTrjcnt. 

Where on a party’s death, no application is put in 
to bring in his legal representatives within the time 
allowed by law, the appeal abates and no failure by 
the persons concerned to object to action taken on an 
application presented after expiry of such time would 
alter the fact of abatement. {Ca 7 npbell, /.) Wahid 

Bakhsh V. Lalta Pershad, 


73 I. C. 387 : A. I. R. 1924 Lah. 316 

— 0. 22, Rr. 4 and U—ApplicabUity^One of 

the legal 7'epresef7tatives already o7t record at the date 

of death—Application for Substitution is not dispe 7 ised 
707 th. 


The fact that one of the legal representatives of the 
deceased, is already on the record does not relieve the 
appellant or the other heirs of the decea.sed from mak¬ 
ing an application for substitution as legal representa¬ 
tives of the deceased in terms of Rule 4 of 0^?er 22 

The legal representative already on record is respondent 


1307 


QUINQUENNIAL DIGEST. 1921 —1925 


1308 


C. P. CODE (V OF 1908), 0. 22. R. 4—Applicability. 

in his own capacity. If the appellant wants him to be 
placed on the record as legal representative of the 
deceased, a proper application should be made. 
Therefore, the appeal will abate if the application for 
substitution is filed more than oo days after the death 
of the <leceased respondent. lo Horn. 220 : 13 I C. 
313 • t3 IT ■ tb 5 , Dist. i^Jwala Prasad and Ruhoant 
Saha\\ J J IdLO SON.-VR iH-^GHU S.\HU. 

3 P. L. E. 97; 6 P. L. T. 313.- 
3 Pat. 8j3; A. I. R. 1925 Pat. 123. 

_0. 22. R. ^—Applicability — Death intestate 

of defendant pending suit — Defendant governed by 
Suecesuon Aet-’iVo administrator appointed—Plaintiff 
must get administrator appointed first. 

In the ca.se of a party to whom the Succession Act 
applies, his legal representative within R. 4 is either 
his executor or administrator. If therefore such a 
party dies pen<ling a suit and no representation is taken 
out for his estate, the opposite party must move the 
Court to have an administrator appointed, as no right 
to the property of an intestate’s estate can be establi¬ 
shed in a Court unle-ss letters of administration have 
been first granted. { G ’dfrey, _/.) HaRNEI'T TIROS. 
Ttp. FOWT.K. 3 Bvr. L. J. 347; 3 Rang. 46: 

85 I. C 325: A. I. R. 1925 Rang. 186. 

-—0. 22. R. 4 — Applicability — i^fortgagc suits — 

Death of one defendant after preliminary but before 
final decree — Abatement—Extent of. 

The provisions of O. 22 applies to a case where one 
of the mortgagors in a mortgage suit dies after the 
preliminary decree but before the final decree. Unless 
the legal representatives of the deceased mortgagor 
are impleaded there is an abatement of the suit in res¬ 
pect of his interest, but it does not abate as against 
the other defendants. ( Pilarani. A./.C ) TULSIDAS 
KESHOWDAS K.AMZAN ARDULL.A. 89 I. C. 238. 

Death after preliminary decree. 

_ 0 . 22, R. 4— Death after preliminary decree 

_ Applicability—Legal representatives* not broieght on 

record—Suit abates. 

A preliminary decree does not put an end to a suit 
which remains pending till the final decree is passed 
and therefore K. 4 applies where a defendent dies 
after the passing of a preliminary decree. Where no 
application is made under O. 22 , R. 4 (i ) for the 
substitution of the legal representative of the deceased 
within the specified time following his death, the suit 
abates as against him- The heir.s of the deceased 
cannot apply for the passing of a final decree while 
the order of abatement remains in force. 30 A. 551 , 
Kef. {Stuart and Sulaiman. //.) JAOAK NaTH 

Umar v. Ram Karan Singh 20 a l J. 575 : 

L R 3 A. 460 : 68 I- C. 251 ; 4 U. P. L. R. (All,) 182 : 

A. I R. 1922 All. 396. 

_0. 22. R. Death after preliminary decree 

_ Section applies to proceedings folloiving preliminary 

decree in mortgage suit. 

All proceedings in a mortgage suit subsequent to the 
preliminary decree Imt previous to the final decree are 
proceedings in a pending suit and an application made 
therein is not one for execution. Whether therefore 
the sole judgment-debtor dies before the final decree 
and the decree-holder fails to apply within six months 
of death to have the legal representative brought on 
record, the suit abates under O. 22 . K. 4 of the C. P. 
Code. {Neivbould and Buckland, //.) BHUTNATH v 

Tara ChanD. 33 C. L. J. 115 : 69 I. C. 177 : 

25 C. W. N. 595. 

--0. 22, Er, 4 and 10 —Death after preliminary 

decree — Applicability—Proceedings befcn'c final decree. 


C. P. CODE (V OF 1908), 0. 22, E. 4—Distinct 
Interest 

Death of judgment-debtor after the preliminary 
decree but before passing of final decree cannot have 
the effect against the substitution of legal representa¬ 
tive under O. 22 , R. 10 , C.P. Code, applicable. {Haiti' 
fax. A. J. C.') TULARAM v. TUKARAM. 

64 1. C. 307 : 17 N. L. E. 81. 

Decree against dead person. 

- 0. 22, R. 4 —Decree against dead Person^ 

Where a co-plaintiff ft dead before Judgment his heirs 
need not be substituted in appeal. 

Where a co-decree-holder had died before the 
decision of the lower Appellate Court and his legal 
representatives had not been brought on the record, 
held, no decree could have been passed qua his 
share in the land in dispute therefore he or his heirs 
need not have been impleaded as respondents to the 
second appeal. {Abdul Raoof and Moti Sagar^ JJf) 

AMIR Khan z' Howna Ram. 78 I. c. 0 • 

A. I. R. 1925 Lah. 87. 

-0. 22 , B. —Decree against dead person^ 

Death of one party before close of hearing of arbitra- 
tion—Subsequent award is not binding on the 
representatives if they never agreed to the submission 
— Arbitration. 

In a submission to arbitration if before the death 
of a party the hearing of the rase has been completed 
and nothing remains to be done except the delivery of 
the awaifl, and it is also shown that the intention of 
the partie.s was that not merely themselves but the 
legal representatives should also be bound by the 
decision of the arbitrator, the award delivered after 
the death of the party would be binding upon his re- 
presentatives-in-interest. But where the hearing had 
not terminated and a great deal remained to be done 
before the arbitrator could come to a final decision, 
the representatives of a deceased party who had never 
agreed to the submission could not be bound by the 
award. {Moti Sagary J. i TEGHA v. RaM SinGH. 

A. I. R. 1924 Lah. 725. 

- 0. 22, R. 4 — Decree against dead person is a 

nullity— Retrial ordered. 

It is illegal for the Court to continue to hear a suit 
against a dead person, whose death has bean brought 
lo its notice and pass a decree against that person. 
{Abdul Raoof and Campbell, JJ.^ DEB! PRASAD v. 
Mr. BHAGO. 5 L. L. J. 187 ; 

74 I. C. 682 : A. I. R. 1924 Lah. 88. 

Distinct Interest. 

-0. 22. Rr. 4, (3) and 9 and S, 107 (2)— 

Distinct interests—AppCtil abating against one respon- 
dent does not necessarily abate against the other, though 
both may be tenants-in-common. 

During the pendency of a suit for the recovery of 
possession of certain land by an uncle and nephew as 
tenants-in-conimon the nephew died. Thereupon his 
widow was substituted as his legal representative. 
The plaintiffs won the suit During the pendency of 
the appeal by the defendant the widow died in Novem¬ 
ber, 1919 . Till March 1921 no steps were taken and 
>n that month the defendants applied to bring on 
record the nephew’s sister as his legal representative. 
field, that as the appellants had not applied under 
O 22 , R. 9 , Sub-Rule 2 to set aside the abatement, the 
appeal had abated as regards the nephew and conld 
not be revised, but it did not necessarily follow from 
this that the appeal abated as against the uncle also. 
22 Bom. 718 . Foil. {Shah, A. C, /. and Fawcett^ /.) 

Shankerbhai Manorbhai V . motilal Ramdas 
Shaha. 26 Bom. L. B. 1817 
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est. 

49 Bom. 118 : A. I. R. 1925 Bom. 122. 

-—0. 22, R. 4— Disthict interests — Death of one 

defendant—No joint interest with others—No ahate- 
ment—Legal representative not brought on record. 

If on the death of one of the defendants his legal 
representatives are not brought on record the question 
whether the suit abates as a whole depends upon 
whether the suit can proceed in the absence of the 
legal representatives of the deceased defendant. 
Where the lands in dispute are separately held by some 
of the defendants and the deceased defendant had no 
joint interest in those plots of land, the suit does not 
abate. (^Chatter jee and Pearson, yy.) SaRAT 

Kamini DaSI V. Chaitanya Chanura ProkoraJ 

67 I. C. 290 : A. I. E. 1923 Cal. 289. 

-0. 22, R. 4— Distinct interests — Suit to contest 

alienation by 'loido^v—One alienee dying during appeal 
—Representatives not brought on record in time — 
Whole suit does not abate. 

Where, pending an appeal from a suit by an alleged 
adopted son, against the adoptive father’s widow and 
her alienees for setting aside alienation, one of the 
defendants-respondents died and his legal representa 
lives were not brought on record in time. held, that 
the appeal abated only as regard the deceased 
defendant. 23 P. R. 1917 Foil. (.Abdul Raoof and 
JaiLal.JJ.') KaGHBIR SaRAN v. MT. SOHAN 
DEVI. 6 Lah 233 : 86 I. C. 1 : 7 L. L. J. 149 : 

A. I. R. 1925 Lah. 381. 

■ --0. 22, E. 4— Distinct interests—Death of one 

plaintiff-respcnident—No joint interest—Appeal does 
not abate against other respondents. 

Where the plffs. are not joint tenants of the property 
in suit but each one has his own separate share in it 
and consequently any one of them might have main¬ 
tained the suit against the defendant in respect of his 
own share, held, the defendant may maintain an 
appeal against the surviving respondents plaintiffs, 
(.Le R os signal and Zafar AH. J J.') LaJJA KaM v. 
ShaMBU Nath. 5 Lah. L. J. 14 : 

A. I. E. 1923 Lah. 252. 

--0. 22, E. 4— Distinct interests — Mortgage by 

several co-parceners—One co-Parcener dying during 
pendency of suit—Representatives nat joined—Suit 
abates only as regards his share. 

Where a mortgage was executed by several co¬ 
parceners of a joint Hindu family and one of the 
co-parceners died during pendency of the mortgage 
suit, and his representatives were not brought on 
record, held, that the suit abated only so far as his 
share was concerned. 21 Mad. 64; 30 Cal. 755 Rel. 
on. 38 Mad. 682 and 31 Cal. 487 (P.C.) Dist. {.Baker, 
J. C.') NARAYAN V. DHUDABAI. 21 N. L. R. 38 ; 

A. I. R. 1925 Nag. 299. 

-0. 22, R. 4— Distinct interests — Suit does not 

abate on death of one of the defendants, where liability 
is joint and several—Claim for rent creates such 
liability. 

The test is whether the liability of the defend¬ 
ants or the judgment-debtors is joint and several 
in order to determine whether the death of one of 
the defendants or judgment-debtors renders the entire 
decree null and void. A claim for rent is joint and 
several one as against the tenants. (Jwala Prasad. 
Ag. C. y. and Meupherson. J.') KaSHINaTH 

Singh v. Kailas Singh. 4 Fat. 63 : 

A. I. R, 1926 Pat. 480. 

Joint interest or liability. 

" ' "Oi 22> B. 4 —Joint interest or liability—Joint 
suit for possession^Prior compromise merely defining 


C. P. CODE (V OF 1908), 0. 22, R. 4—Joint interest 

or liability. 

shares but not perfected—Decree in suit is a Joitit 
decree. 

Where prior to a joint suit for possession, the 
co-sharers had entered into a compromise defining 
their shares but there was no evidence that the 
compromise was perfected. Held, that the decree 
passed in the suit was a joint decree. (Neave, y.) 
Dayaram V. Ram Narain. A. I. R, 1925 All 623. 

-0. 22, Rr. 4 (3) and 9— Joint interest or 

liability—Death of one respondefit—No legal repre¬ 
sentatives substituted—Appeal abates against all res¬ 
pondents where their interest is inseparable. 

Though the rule only provides that the appeal shall 
abate as against the deceased respondent, there are 
cases in which it must abate as against all the 
respondents. The test is whether the result of leaving 
the decree to stand would be to have two inconsistent 
or contradictory decrees relating to the same subject- 
matter. Where the interest of the respondents can be 
distinguished and separated then the appeal will abate 
as against the deceased respondent only ; where no 
such determination is possible it must abate against 
them all. Where sale was a joint one in favour of six 
defendants and where during the pendency of an 
appeal from a decree refusing to set aside the sale, 
one of the respondents died, and where no legal 
representatives were substituted in his stead, held. 
the appeal abated against all the respondents. (.Neave. 

J.) Bikramjit Rai V. Mahant Darshan Das. 
22 A L. J. 1033 : L. R. 5 A. (Civ.) 747 : 82 I. C. 26 • 

A. r. R. 1925 All. 141. 

-0. 22, R. 4— Joint interest or liability — Joint 

decree—Death of one decree-holder—Legal represen¬ 
tative not brought on record — Effect. 

Where in an appeal against a joint decree in favour 
of many persons, one of them dies and his legal 
representatives are not brought on record, the appeal 
abates as against all of them. (Daniels. J.) GaJRaJ 
TEWARI V. BHaGIRaTH PaNDE. 74 I. c. 14 : 

A. I. R. 1924 All. 95. 

- 0. 22, R. 4 — Joint interest or liability— 

Abatement of appeal — Several respondents—Joint 
cause of action—Death of one respondent. 

Where there is a decree for joint possession in 
favour of the respondents one of whom dies, the 
decree cannot be questioned against the legal repre¬ 
sentatives of that respondent owing to lapse of time 
without their being brought on record, then the whole 
appeal abates, for if the appeal succeeds against the 
respondents who remain alive, there might be conflict¬ 
ing decisions of the Court, that is to say, there might 
be the decision of the first Court, in favour of the 
respondent who has died, a decision which cannot be 
questioned and the decision of an appellate Court 
contrary to the decision of the first Court which 
cannot be called in question owing to the abatement. 
(Greaves and Panton. JJ). SHEIKH DENDOO V. 

Sheikh Sachoo. 72 I. C. 2 : A. I. R. 1924 Cal. 399. 

0- 22. R, 4 —Joint interest or liability—Joint 
decree—Death of one of the decree-holders—Legal 
representative not brought on record—Appeal abates. 

Where an appellate Court is called upon to set 
aside a decree for possession which enured to the 
benefit of four persons and one of these persons died 
and his representative-in-interest had not been 
brought on record, held, that the appeal had abated. 
Even if the appeal were to succeed, the representative- 
in-interest of the deceased plaintiff would not be bound 
by the judgment on appeal and would be at liberty 
to execute the decree in its entirety as one of several 
joint decree-holders. The appeal had consequently 
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c. p. CODE (V OF 1908 *. 0. 22. B. 4—Joint interest 
or liability. 

become infructuou>. {a>ui Rtnikin., JJ.) 
MIDNAPOKE ZEMINPARV (^O. ISHAN CHANORA 
('HOWDHURV. 72 I. C. 479 : , 

A. I. R. 1924 Cal. 346 (1). | 

■-0. 29. R. 4— Joint interest or liability — • 

Decree tor ioint possessi-ni • Appeal by defendant — 
Omission to substitute leeral rcfre^ientati-'e'^ of deceased 
respondent—Appeal abites. 

Wliere a joint decree for possession in favour of 
the several plaintiffs was passed by the trial Court and 
ponding an appeal thsrefroui by the defendant, one of 
the plaintiffs respondents died and his legal represen¬ 
tatives were not brought on record within time, held, 
the whole appeal abated. 24 C.W'.N. 4 .^. Foil. 

? {Valmslry ar.d Stebra:oardy, JJ.) ArJaN MIRDHA 

r/. Kali Kumar Chakkrbutty. 

68 I. C. 194 : A. I. R. 1923 Jal. 994 (1). 
0 . 22, R. 4 —Joint interest or liahility-~^ Joint 
decree — Appeal—Decree set aside after death of one of j 
the respondents and soithout siibsfitntin^ his le^al 
representatives—Appellate decree is a nullity. 

Where in an appeal from a joint decree one of the 
respondents dies and his legal representatives arc not 
brought on the record, the decree passed by the appel¬ 
late Court setting aside the lower Court’s decree is a 

nullity. {,Scott‘Smith and f'forde, JJ.) .VNWAR- 

ul-Haq 7-. Nazar Abras. 

6 Lah. 313 : A. I. R. 1925 Lah. 494. 

_ _ _ 0 . 22. Rr. 4 and 6 — Joint interest or liability 

- Death of one of several respondents—Relief claimed 
faint. 

When the appelUiUs lived 10 miles from the res¬ 
pondents and no reason had been shown for holding 
that they were prevented by any sufficient cause from 
ascertaining the death of one of them, held, the 
appeal automatically abated against him and his re¬ 
presentative at the end of six months. Where relief 
sought against defendants is joint and indivisible, 
abatement against one is abatement against all. i Lah. 
225 and 56 I. C. 927 , Foil.; 60 I. C 722 , Dist. 
(Broadway and Harrison. JJ.) Sa RIMKA v. 
ALLAHYAR. 73 I. C. 604 : A. I. R. 1923 Lah. 132. 

__ 0 . 22. R. 4— Joint interest or liability — Depend¬ 
ants sued faintly as representing^ the estate of their 

father—Indivisible liability. 

Wliere the defendants were sued .jointly as repre¬ 
senting the estate of their late father and their liabi¬ 
lity, if any, was joint and indivisible and where one of 
the defendants died when he was a respondent in the 
appeal, in the absence of the application to bring the 
legal representative within time, whole appeal would 
abate. (Le Rossittnol and IVilberforec. JJ-) GURDAS 

Mal V. Kalshi Ram. 3 J- 

_0. 22, Rr. 4 and 11—/<•//// interest or 

liability^.Mortipatie decree obtained by members of 
Mitakshara foint family — Appeal—Failure to substi¬ 
tute legal representatives of deceased respondent causes 

whole appeal to abate. , , . . u 

An appeal from a mortgage decree in which the 

plaintiffs are all jointly interested, wholly abates 
where the legal representatives of any of the deceased 
respondents arc not lirought on record.^ mortgage 
decree obtained by the members of a Mitakshara joint 
family is a decree in which all the plaintiffs are jointly 
interested. (Dawson Miller., C J. and Maepherson, J.) 
Daroga Singh v. raghunani>an Singh. 

6 P. L. T 431 : 88 I. C. 669 : A. I- B. 1926 Pat. 690. 
- 0 , 22, B. 4 — interest or liability—Suit 
by landlords for assessment of fair rent decreed— 
Appeal—Abatement as against one respondent operates 

as abatement aflainst all. 


C. P. CODE (VOF 1908). 0. 22. K. 4-~Noce89ary 

party. 

Where a suit by landlords for the assessment of fair 
and equitable rent is decreed and during the pendency 
of the appeal by the tenants, one of the respondents 
dies, failure to bring within time his legal representa¬ 
tives on record causes the appeal to abate as against 
the other respondents also, because the decree is a 
joint and indivisible one. (Mullick and Ross, JJ\ 
RAM GOBIND SiNGH v. SHASHI SkKHAR PRaSa'd 
Singh. 1925 P. H. C. C. 153 : A. I. R. 1925 Pat. 617. 

-0. 22. E. 4— Joint interest or liability - 

Several defendants—One dying —Others are not ex^ 
empied. 

Where a joint decree is passed against several 
defendants but one of them has died before the pass¬ 
ing of the decree, the decree is not a nullity as against 
all the defendants but fails only as regards the deceas¬ 
ed defendant and his heirs. (Davjson Milter, C, /. 
and Mullick. J.) NaTHUNI NaRAYAN SINGH v, 
ArJUN GiR. 4 Pat. 187 ; 87 I. C. 47 : 

6 P. L. T. 526 : A. I. B. 1925 P. 434. 

Limitation. 

--- 0 . 22, Rr. 4 and 2—Limitation — Application, 

after limitation. for substitution, of respon¬ 
dents, allowed e.x parte —At hearing of appeal, 
other respondents not obfecting but Court in ignorance 
of order for substitution holding appeal as abated — 
Appeal cannot be held to have abated. 

W here an application for the sul>=tituiion of legal 
representatives of one of several respondents was 
made after e.xpiry of limitation and was accepted ex- 
parte and the substitution was made and where at the 
hearing of the appeal, the other respondents did not 
object to the order of substitution but the Court, in 
ignorance of the order of .substitution previously made, 
held that the appeal had abated, held, that it 
must be held that time had been extended and that the 
legal representatives had been properly brought on 
record so that the appeal had not abated. (Abdul 
Raoof and Harrison, JJ.) CH.ARAN SiNGH V. RaM 

Dayal. a. I. R. 1926 Lah. 699 (1). 

■ 0. 22, R. 4— Limitation — One plaintiff dying 
during suit—Plaintiff misled by Court’s order and 
hence not applying to bring proper legal representatives 
on record—Plaintiff should not be made to suffer. 

Where, on the death of the executor of one of two 
defendants, during the pendency of suit, plaintiff ap¬ 
plied for substitution of heirs of defendant on the 
record and the Court without investigating under R. 5 
whether the heirs were proper representatives directed 
the suit to proceed but subse(|uently at the appellate 
stage it transpired that tlie proper legal representative 
was the next executor and not heir of defendant and 
therefore tlio suit was contended to have abated. 
Held, that plaintiff was misled by the order of Court 
allowing suit to proceed and should be entitled under 
S. 5 of the Limitation Act to have the abatement, if 
there was an abatement, set aside. (Dawson Miller, 
C- J. and Foster, /.) TOFA LaL v. MOINUDDIN 
Mirza. 4 Pat. 448 : A. I. B, 1925 Pat. 765. 

Necessary Party. 

0. 22, B. 4— Necessary party-' Joint decree for 
possession passed—Appeal preferred against decree — 
One decree-holder dying and his reprcsetitative not 
brought on record—Appeal abates as against his heirs 
only, but the appeal is imperfectly constituted and 
cannot be heard. 

Where a joint-decree had been obtained and the 
defendants, appellants had failed to bring on the 
record the representatives of one of joint decree- 
holders, who had died* held : that, though under 
Order 22, R. 4. C. P. Code, the appeal abat^ gainst 
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C. P: CODE (V OF 1908;, 0. 22, R. 4—Necessary 

Party. 

the heirs of the deceased plaintiff only, the result of 
such abatement was that the appeal was imperfectly 
constituted and that in the absence of a necessary 
party the Court would not proceed to decide the 
appeal on the merits. 24 C.W.N. 44 Foil. (^JV^ave^ J.') 
DavaRAM V. Ram Narain. A. I. R. 1925 All. 623. 

-0. 22, R. 4— JVecessary party — Co-sharers 

Suit for declaration of title—Death of one-Abatement. 

Where some of the proprietors of a village sue the 
others for a declaration in respect of the shamila of 
the village and one of the deicnaants dies ana his 
legal representatives are not brought on record within 
time, the whole suit abates and is liable to be dis 
missed. (^Chevis and Harrison^ J J >') ShaH MaHO- 
MED V. KaRAM iLAHt. 65 I. C. 121 : 

14 P. W. R. 1922 : A I. R. 1922 Lab. 131 (1). 
——^ 0. 22, R. 4 — Necessary party — Appeal--Abate¬ 

ment— Death of ofie of the respondents—Effect — Test. 

In considering whether an appeal abates wholly by 
the legal representatives of one of the respondents not 
being brought on record in time, a useful test is 
“could the suit ah initio have been instituted and 
prosecuted with the deceased left out ?'* {Prideaux, A. 
/.C.) RaTANLAL V, JAIDEO. A. I. R. 1924 Nag. 123. 

-0.22, R. 4— JVecessary party — Abatement of 

appeal against one of the respondents—Abatement 
against other respondents. 

Where for failure to bring on record the represen¬ 
tatives of one of the respondents who is a necessary 
party, the appeal abates, it also abates as against all 
the respondents. 35 Bom. 393 : 22 Bom. 718 ; 22 All. 
430 Dist. iAfaccoll, /.) Ma ZaN NYEIN v. MaUNG 
KYAW ZaN. 1 Rang. 189 ; 74 I, C. 1027 : 

A. I. R. 1923 Rang. 258. 

Omission of some Legal Representatives. 

■0. 22. R. ^—Otnissio?i of some legal repre¬ 
sentatives — Appeal—Pre emption suit—Death of one 
vendee—Legal representatives not impleaded — Abate¬ 
ment of whole appeal. 

The question w’hether an appeal abates entirely or 
only against the deceased respondent depends on the 
nature of the suit or rather the nature of the right to 
sue. Where a pre-emptor sues for pre-emption against 
a number of vendees and on his suit being dismissed 
appeals, the cause of action is one and indivisible, and 
on the death of one of the respondents his legal repre¬ 
sentatives are not impleaded in time, the right to sue 
does not survive against the remaining vendees alone. 
{^Lindsay and Kanhaiya Laly J J.') ShaBBaR HuS 
sain V- Abbas ALI. L. R. 6 A. 667 : 

23 A. L. J. 935 : 90 I. C. 324 : A. I. R. 1926 AH. 152 
■■-0. 22, R. 4— Omission of some legal represen¬ 
tatives—Decree for possession~-“Deatk of one of several 
respondents—Legal representative not brought on 
record — Abatement. 

In a suit for recovery of land, when one of the 
defendants-respondents dies and his legal representa¬ 
tives are not brought on record in time, the appeal 
will abate as a whole if the shares of the respon¬ 
dents are not clearly specified ; but if the interest is 
joint, the appeal abates in toto. (^Mea^s, C. J. and 
Sulaiman, /.) DaRSHAN DaS v. BIKRAMAJIT 
RaI. I. R. 6 A. 587 : 23 A. L. J. 938 : 

89 I. C. 953 (2) : A. I. B. 1^26 All. 128. 

- ~ -O. 22, R, 4— Omission of sc*me legal rePresen- 

tati.es—Mortgage siiit — Judgment-debtor dying bet¬ 
ween preliminary and final decrees — Decree-kclder sub¬ 
stituting kotustly person believed to be sole representa¬ 
tive— Person entitled to be co-representative can7tot 
redeem after final decree. 

Q. D.—VOL. 1—83 


C. P. CODE (V OF 1908), 0.22, R. 4—Omission of 

some Legal Representat.ves. 

When a judgment-debtor, under a preliminary 
decree for foreclosure, has died between the passing 
of the preliminary decree and the final decree and the 
decree-holder has honestly substituted the person 
whom he believes to be the sole representative of the 
judgment-debtor and that person has accepted the 
possession, and when a final decree for foreclosure has 
subsequently been passed, a person who had right to 
be a co-representative of the judgment-debtor’s estate 
and had as such a right to redeem the property can¬ 
not enforce a right to redeem subsequent to the pass¬ 
ing cf ihe final oeciee. 26 Mad. 230 and 32 Cal. 296 
(P. C.) Foil. (Stuart and PyveSy /J.) DIP NaRAIN 
RaI V. I.ACHHMAN UPADHAI. 23 A. L. J. 332 • 

87 I. C. 799 : 47 AU. 466 : A. I. R. 1925 All. 479. 

--0. 22, R.4— Omission of some legal representa¬ 
tives — Appeal—Serernl responde7its--Death of o 7 ie -His 
legal representatives not brought on recoid— Jnterest 
of deceased such as could be determined a?id separated 
from that of others—Appeal if abates against all. 

One of the respondents in appeal in the lower ap 
pellate Court had died and there had been no substi¬ 
tution of heir within the prescribed period : Hcldy that 
the decision in 22 A. L. J. 1033 , did not apply where 
it could cJearlj be shown that the interest of the de¬ 
ceased could be determined and separated from others. 
(McNairy S.M. and Piniy J. M.) MUHAMM.^D 

Qamar V. Sheo Shankar Lal. 

L. R. 6 A. 242 (Rev.). 

-0. 22, R. 4— Omission of some legal represen¬ 
tatives—Death of defe7idant—Person other than legal 
representattvey ea7inot be impleaded. 

A plaintiff cannot apply to a Court to implead 
somebody other than the Ugal representative of a 
deceased defendant, as a party to the suit and such 
an application cannot bind the real representative, 
(Banerii atid //.) MUHAMMAD JUNAID v! 

AULIA Bibi. 42 All. 497 : 61 I. C. 947 : 

18 A. L. J. 613. 

-0. 22, R. 4— Suit by several p/ai7itiffs for 

possession decreed—Appeal preferred—One plai 7 ttiff 

dying but his representatives 7iot brought on record _ 

Whole appeal abates. 

An appeal arising out of a suit for possession of 
land by several plaintiffs to which one of the plaintiffs 
respondents is not a party cannot proceed in his ab 
sence. The test to be applied is whether the suit as 

flamed could proceed in the absence of one of the 
plaintiffs, or w hether, if the plaintiffs were appellants, 
the appeal could proceed in the absence of one of the’ 
plaintiffs e ther as appellant 01 respondent. 30 C.L J. 
217 Foil. K.Sukrawardy a7id Duval, JJ.) MaNINDRa 
Chandra v. Bhagbati Devi. 30 c. w. N. 45 : 

A, I H. 1926 Cal. 335 ! 

0.22, R.4— Plaintiffs suing several defen¬ 
dants tointly for possession — Defe7idanis' written state¬ 
ments precisely defining plots they hidtviditally posses¬ 
sed - Suit abating against some defetidafits does not 
abate wholly^ 

THg pidintiffs constituted the suit as against the 
tenant defendants as it they were joint tort feasors 
and asked for a decree for khas posse-ssion against 
them in a body. But the tenant defendants filed writ¬ 
ten statements in which they stated with precision 
exactly what plots theyw'ere individually and sepa¬ 
rately in possession of. that should the plain- 

tiffs succeed on the merits they would be entitled to a 
decree against the respective tenants who might be 
foimdt either upon their own admission or otherwise 
to be in possession of specific pl 6 ts of land provided 
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C. P. CODE (V OF 1908), 0. 22. R. 4~Omis8ioii of 

some Le^al Representatives. 

they were not jointly interested therein with any 
against whom the suit might have abated. 30 C L. J. 
203 and 24 C. W. N. 44 Dist. A. I. R. 1923 Cal. 289 
Foil {Walmslcy a>ui M ukcri J J PRASANNA 

z . RaNJIT LaL. 85 I.C. 653 (2): A.I.R. 1926 Cal. 252. 

-0. 22, 'Sk.^-'Sevtraldefendauts—Many dying 

— Apf'in^‘^iioit ^or substitution made on different dates 
—Cases should b. considered separately. 

Where there are a number of defendants and seve¬ 
ral of them die and applications for substitution are 
made on different dates, it is desirable that each of 
the cases should be dealt with on its merits and with 
regard to each of them it should be held whether the 
suit has abated, and if so whether there is any just 
cause for setting aside the abatement. {VValmsley and 
Mukerii. // ) Tara Prasanna v. Ranjit Lal. 

85 I. C. 553 (2) : A. 1 E. 1926 Cal. 252. 
-—0 22. R. 4 —Deceased respondent not inte¬ 
rested in the result of aPPeal—Failure to {ring his 
representatives on record does not cause abatement 

of appeal. 

Where one of several respondents died and it was 
found that he had no interest in the result of the 
appeal • Held that the failure to bring his legal repre¬ 
sentatives on record did not cause the abatement of 
the appeal. {Greaves and Muteerti, //>) SUBASINI 
Dasi Habu Ghosh. 89 I. C. 100 : 

A. I. E. 1926 Cal. 247. 

_0. 22. R. 4— Efcctment suit — Appeal — Some 

of the defendants dying and their representatives not 
brought on record—Defendants holding distinct plots 
separately described in plaint—Whole appeal does not 
abate. 

Where pending an appeal by plaintiff landlord m 
ejectment suit against several detendants some of the 
defendants die and their representatives are not 
brought on the record in time ; but the defen¬ 
dants hold distinct plots of land which have been 
separately described in the plaint, the whole appeal 
should not abate, but the claim with regard to seme 
plots only should be dismissed. {Neiobould and B. 
B Ghose.JJ.) Gopika Raman z/. Atul Singh. 

85 I. C. 678 : A. I. R. 1926 Cal 193. 

-_0. 22, R. 4— Legal repre.-entatives of decease 

ed responient already on record—Application under 

4 (l) must still be made. 

The mere fact that the alleged legal representatives 
of a deceased respondent w’ere already parties to the 
appeal does not relieve the appellants from the neces¬ 
sity of making an application under O. 22 , R, 4(0- 
A.I.R. 1925 Patna 123 Foil : 11 P.L.R. 1921 : 24 O.C. 
374 : 50 P.K. 1902 and 1925 Rang. 95 Not Foil. {Abdul 
Raoof and Fforde. J/.) GURDITl'AMAL v. MOHAM- 

ED Khan. 7 Lah L. J. 644 ; 26 P. L. K. 832 : 

90 I. C. 41 : A. I. R. 1926 Lah. 37. 

-^0. 22. Rr. 4 and b —Death of pro forma res¬ 
pondent in appeal—Whether whole appeal abates. 

Where a pro forma respondent died pendirig an ap¬ 
peal. the appeal as a whole does not abate. Kjai LaL 
y.) Ram Labhaya v. Kartar Singh. 

7 Lah. L. J. 466 : A.I.R. 1925 Lah. 651 (2). 

■■—0. 22, R. 4 —Representative suits — Appeal — 
Death of one representative — l^ave to defend on behalf 
of others — Abatement. 

An order passed under O. i, R. 8 allowing certain 
respondents to defend the appeal on behalf of others, 
will not relieve the appellants from the necessity of 
impleading all those who were parties in the court 
below and had obtained a decree in their favour, and 
the representatives of those who have died. The 
appeal will abate in toto if no steps are taken to 


C. P. CODE (V OF 1908), 0.22, R. 4—OmUilon of 
some Legal Representatives. 

bring on record the legal representatives within time. 
{Campbell and Moti Sagar, J J SaMAIL v. HaJI. 

89 I. C. 378. 

■—0. 22, R. 4— Joint decree — Death of one re¬ 
spondent — Abatement. 

Where pending an appeal against a joint decree in 
favour of several respondents, one of them dies and 
his legal representative is not brought on record, the 
appeal abates in toto and not only ^ua the deceased 
respondent. {Abdul Raoof and Martineau^ J J.') HaJI 
V. JANUM. 89 I. C. 162 (Lah.). 

-0. 22, R. 4— Death of certain respondents _ 

Effect. 

Where during the pendency of an appeal in a suit 
relating to succession, some of the successful re.spon- 
dents died and their legal representatives were not 
brought on record the appeal did not abate in toto but 
only as regards the shares of those respondents. 
{Broadway and Abdul Qadir^ J J.') NaNDOO SlNGH 
V. RaLJIT Singh. 5 Lah. L. J. 203 : 69 I. C. 495 : 

A. I. R. 1924 Lah. 93. 

-0. 22, R. 4— Omission of some legal represtn-^ 
tatives — Legal rePresentative 

A plaintiff can get relief against a legal representa¬ 
tive of a deceased defendant even if another legal 
representative whom he has failed to implead exists. 
{Macnair, A. J. C.) NaRAYAN v. AMRITA. 

18 N. L. R. 21 : A.I.R. 1923 Nag. 101 (2). 

-0 22. R 4— Omission of Some legal represen- 

tat'ves—Only some heirs sought to be substituted — 
Appeal does not abate against others. 

Where a respondent dies and the appellant applies 
for substitution of some of the heirs alone of the re¬ 
spondent of whose existence alone the appellant is 
avs’are. the appeal does not abate even as against the 
other heirs of the respondent if the appellant applies 
for impleading them within time from his becoming 
aware of their existence. 16 All. 21 r. 30 All. 117 and 
26 Bom 203 Dist. 3 All. 517 : 12 Bom. 48 ; 26 M. 230 
Foil. {Jwala Prasad and Adamic JJ.) ShIB 

Dutta Singh v. Karim Bakhsh. 4 Pat. 320 : 

A. I. R. 1925 Fat. 551. 

-0. 22, R, 4— Applicability — Death of one 

deft, after preliminary decree — Abatement — Extent. 

It is necessary to bring all the legal representatives 
of a deceased defendant on the record, and the failure 
to join all the legal representatives results in an abate¬ 
ment of the suit. (A. I. R. 1925 Sind 2 Foil. ; 26 
Mad. 230 and A. I. R. 1924 Bom. 420 Not followed). 
A mortgage suit does not abate against other co¬ 
mortgagors by reason of its abatement against one of 
the mortgagors. {Rupchand Bilaram^ A. J. C.) 

Tulsidas Keshavdas z/. Ramzan Abdullah. 

89 1. C. 238 : A. I. R 1926 Sind 20. 
———0. 22, R. 4— Omission of some legal represen¬ 
tatives—Legal representative means all legal represen¬ 
tatives. 

The phrase “legal representatives” means all the 
persons on whom the estate of a deceased party devol¬ 
ves and does not mean a person regarded merely as a 
representative for the purpose of the suit. In absence 
of all the heirs being brought on the record the pro¬ 
ceedings abate so far as the deceased party is concern¬ 
ed. In the case of Christians and Parsis ‘legal re¬ 
presentative*'primarily means executor or administra¬ 
tor (including one de son tort')^ but in the absence of a 
will, means an heir or next of kin. In the case of 
Hindus or Mahomedans where there is a will it means 
the executor. In absence of will or an admlmstrator 
all the heirs must be joined. {Kennedy and Austen^ 

A. /. Cs.) PiR SiDiKH Muhammad Shah v. Mt. 
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•C. P. CODE (V OF 1908), 0. 22, E. 4—Pleas open to I C. P. CODE (V OF 1908), 0. 22, K. 4—Tort. 
Lesal Bepresentative. 1 


Legal Bepresentative 

•SaRAN. 76 I, c 314 ; A. I. E. 1925 Sind 2. 

Pleas open to Legal Bepresentative. 

■ ' “ 0. 22, B. 4— Pleas open to legal representa^ 

live—Decree against—Subsequent claim against pur^ 
■chaser in independent title barred. 

Where the legal representatives of a mortgagor are 
impleaded as parties to a suit for sale by the mort-, 
gagee and a decree for sale is passed in execution of 
which the properties are purchased by a stranger, it is 
not open to the legal representatives thereafter to! 
•claim to redeem the mortgage on the strength of their 
own independent title as purchasers of a portion of 
the equity of redemption at a revenue sale. {Pyves 
and Gohul Prasad, JJ.) RaM LaLLAN SINGH v. 
HaREKH NaRAIN RaI. 20 A. L. J. 641 : 

73 I. C. 920 : A. I. E. 1922 All. 463. 
-0. 22, E. 4 (2)— Pleas open to legal repre¬ 
sentative—Legal representative cannot alter pleadings. 
The legal representative of a party to a suit occu¬ 
pies the same legal character as the deceased and 
hence must stick to the position taken up by him ii^ 
the pleadings. {Oldfield and Raniesam, JJ,') KOZHI- 
KOT PATHINHARE KOVILAGATH v . SaNKaRA 
MenON. 73 I. C. 376 : A. I. B. 1924 Mad. 245. 

Proforma party. ; 

« 

--0. 22, E. 4—Pro-forma party—Death of-^^ 

Decree passed in ignorance not void. \ 

The deatn of a pro-forma respondent during the pend-; 
•ency of an appeal and the passing of a decree without 
his legal representative being brought on record do nof 
render the decree a nullity. {Rafigue and Piggott, J y.) 
Ambika Prasad v. Jhinak Singh. j 

45 All. 286 : 21 A, L. J. 91 : L. E. 4 A. 92 ;• 
71 I. C. 321 : A, I. E. 1923 All. 211.' 

-0.22, E. 4—PiO'forma party — Repres:nta-\ 

Mves not brought on record -Uninterested defendant. I 
When the defendant is not interested in the litigation: 
and a decree passed in the suit would not affect him- 
lin any way. the omission t® bring his leg^l representa-I 
live on record on account of his death would not jus-j 
tify dismissal of the plaintiff’s suit. {Wookerfee and, 
■Chotzner, JJ.') MOHESH CHANDRA MlSRA r*. SRI-, 
MATYA NISTARINI DaSSYa. 27 C. W. N. 449 :| 

A. I. E. 1923 Cal. 382.. 

-0. 22, E. 4—Pro-forma party — Defendant. ♦' i 

The abatement of an appeal as against a pro-fprma \ 
defendant does not result in the abatement.of the ap-l 
■peal as a whole. {Jai Lai, J.) Ram i/aBHAYA z/.i, 
Kartar Singh. 7 Lah. L. t. 4^6 : J 

A. I. E. 1925 Lah. 651 (2). j 
0. 22, B. 4—Pro-forma party — Death of — 


If the legal representatives of the deceased mortga¬ 
gees are not brought on records within the time the 
whole appeal will abate as a whole. {Scett-Smith 
and Martineau, JJ.) BHAGWaN SINGH v. JaMAL. 

3 Lah. L. J. 252. 

Bepresentative suit. 


-—— 0. 22, E. 4 —Representative suit—Appeal _ 

Death of one respondent—Survival of right _ No 

abaternent. 

Where in an appeal from a suit for a declaration 
that certain properties had been dedicated to waqf 
and that their alienation was void, one of the plain¬ 
tiffs (tespondents) dies, the appeal does not abate as 
against him. {Broadway and Afartineau, J J.) Ra- 
HiM Baksh V. Channah Din. 

4 Lah. L. J. 611. 

0. 22, E. 4 —Representative suit — Appeal — 
Order for abatement isopen to—Suit in a representa¬ 
tive capacity—No abatement. 

An order declaring the abatement of an appeal on 
the ground that the legal representatives are not 
brought on record is a decree and is appealable. 
Where a suit is brought in a representative capacity 
and some person.^ die during the pendency of an ap¬ 
peal from a decr-:e in such suit their legal representa¬ 
tives need not be brought on record. {Broadvray and 
Abdul Raoof, J J.) Udmi 2 /. HiRA. 1 Lah 582 ' 

60 I. C. Ill : 3 L. L. J. 762.' 

Suit against dead person. 


——0. 22. E. 4 and 0. 21, E. 63 —against 
dead Person—Claim suit — Legal representative of 

deceased decree-holder not brought on record— Eff’tct 
of» 

^ Wh€re a defeated claimant files a suit under O* 21 
R. 63 , C. P. Code, to establish his title but without 
'inipleading the legal representative of a decree-holder 

who had died prior to the institution of the suit the 
legal representative of the deceased decree holder is 
not bound by the decree in the title suit and so far as 

the deceased decree-holder was concerned, the order 
dismissing the objection in claim proceedings had be 5 - 
come conclusive under O. 21 , R. 63 , C. P. C. {Scott- 

Smith, J.) Piyara Lalz/. Mazhar KHan. 

16 P. L. E. 1922 : 64 I. C 359 • 

4 -0. P. L. E. (Lah.) 23 : A. I. E. 1922 Lah 78! 

Tort. 


—0. 22, E. Port—Death of 


No abatement. 

Not bringing on record the representatives of Pro-ji 
forma respondents does not cause abatement of the f 
whole appeal. {Broadway and Zafar Alt’, JJ.) ^ 
ZaIDA V. RaJa. a. t. E. 1923 Lah. 360. 

Redemption suit. " 

0. 22, R. 4 —Redemption suit—Death of \ 
mortgagor—Failure to bring on record legal- represei^ 
dative—Suit abates. >{..«• 

In the course of an appeal arising from a suit by a; 
second mortgagee to redeem the prior,jp^rtgage, the', 
mortgagor respondent died. The effect of failing to jj 
bring his legal representative on record was the abate-: 
ment o| the appeal. {Chevis and ■/Larrfsonjr JJ.)\ 

Nanak Chand e'..R am Chand., 4 Lah..L..j, 189 ; 

77 i. C. 176 : A. I. R. 192Bji.ah. 101 . 

• ^ 0- 22, E. 4 —Redemption suit-^Death.qfres- 

ron4mt.. ,,i , , . ,, 


. - - -- 0H€ of SOV€Kfll 

defendants at the date of suit in a suit for damages— 
Suit continues against others. ' 

V LiAbility of wrong-doers in tort is joint and several 
Where m a suit for damages it was discovered that 

one of the several defendants was not alive w'hen the 

suit was brought, the Court should strike his name 

out and allow the suit to proceed against the others 

but should not dismiss the suit in toto. {Campbell 

J.) MT. Phi^LLO z/. Gopi. a. I. E. 1924 Lah^34^8! 

'J . r’ ^— Tort—Suit against joint tort- 

feasors-rLegal representative of one defendant not im- 

pfaoaea — £ffect. 

,! Where in a suit against joint tort-feasors one deft, 
dies and his legal representative is not brought on re- 
cord, .the suit does not abate as against others, and 
the depree obtained therein Pan be executed against 
the other clefts. The result of such a decree is that 
a decree obtained against some joint tort-feasOrs bars 
action against others. {Das and Ross, JJi) ■ GaJO 
SlNGH'.zc. AMRIT NaRAIN SINGH. . ; 

* '• 60 I. C. 722 ; 2 P* 
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Miscellaneo'^s. 

22. Rr. 4 and 9—St(mjjrr7rf/sf firtn^Death 


«’/ .^olc proprietor— Ahatcrnent. 

Where a suit was brought against a firm and the 
alleged sole proprietor died but no steps were taken to 
bring his legal representatives on record. Acifi, the suit 
abated {G/zose. /.) KaM Pra.'^.AO CHIMONLAL v . 
ANUNDjl .AND Co. 49 Cal. 524 : 69 I. C. 885 : 

A. I. R. 1922 Cal. 408. 
-0. 22, R. 4 (3)— /jti/oronee of death of res¬ 
pondent — Suf/icient eanse. 

'I'here was an affidavit that the appellants, one of 
them a minor and the other, his brother and next 
friend, a mere youth, were absent from Multan for the 
eminently laudable purpose of prosecuting their studies, 
and were therefore not aware of the death of Uie res¬ 
pondent. IIeldy sufficient cause was established to set 
aside the abatement. iAhdnt Kaoof -itid Comphetl, 
_//.) Tikath Ram v, Mahomed Abdul. Rahim 
SHAH. 73 I. C. 616 : A.I.R. 1923 Lah 546. 

' '—0. 22. R. 4 — Appeal — Abatement of, against 
one of the respondents—When abates against all. 

If the interests of all the respondents are indivisible 
and the appeal abates against one, it abates against all. 
41 P R. 1915 . Dist. {^Broadway and Martincau, 
II,) Wali 7>, Mohamad Khan. 4 Lali. L. J. 221 : 

A. I . E. 1922 Leli.34. 

-0. 22, Hr. 4 and 11— Legal representative — 

Extension of time whether allaroed. 

In a ca.se where the appellant, though represented 
by counsel, does not put in a formal petition for bring¬ 
ing deceased respondent’s representatives on the record 
within the time prescribed by law. it is not right to ex¬ 
tend time to allow him to do so. {^LeRossignot, /.) 
Walayat Khan v. Must. Malan. 

6 Lah. L. J. 119 : A. I. R. 1922 Lah. 30 (1) 
-0. 22. R. ^^Applicatizni to bring legal repre¬ 
sentatives on record in memo, of objections — Order 
enures for the appeal also. 

An order bringing the legal representatives of the 
deceased respondent on the record in the memorandum 
of objections enure‘< for the whole of the proceedings, 
including the appeal. 7 L. W, 614 Ref. {^Srinivasa 
Aiyangar, /.) KaNTHIMATHI AMMAL v. R. PERU- 
MAL KONU. 88 I. C. 216 : A I. R. 192 3 Mad. 777 : 

48 M. L. J. 492. 

- 0 . 22, E. Death of defendant—Legal re¬ 


presentative can himself come on record—Right to costs. 

Where a defendant dies pending a suit, it is open to 
his legal representative to come on record on his appli¬ 
cation notwithstanding the plaintiff’s omi.ssion to im¬ 
plead him. In such a case the Court might award 
costs to the legal representative. (^Sehwabe^ C> J. 
Ramesam, J.) KUPPUSWAMI CHETTY v. SlNGAKA* 
VELU CHETTY. (1923) M. W, N. 867 ; 

18 L. W. 99 : 75 I. C. 848 : 

A. I. R. 1923 Mad. 679 : 45 M. L: J. 233. 

-0. 22. E. 4— Appeal — Abate'nent on avntnt of 

death of one of the appellants—Suit for redemption. 

Where two appellants filed an appeal, and one of 
them died, his legal representative not having been 
brought on record within time, the other continued the 
appeal. Held, that the appeal cannot abate entirely. 
{^Young and Baguley, JJ-) MaUNG BYAUNG 
MauNG Shwe Baw. 2 Rang. 486 : 

3 Brr. L. J. 171 : A. I. R. 1924 Bang. 376. 
——— 0. 22. B. 5 —Legal representative. 

It cannot be held that, because there was any omis¬ 
sion to take formal steps to have it declared that 
plaintiff who was a party to the record was for the pur¬ 
pose of these proceedings the legal representative of 


adoptive mother, the order of the Court below was 
bad, (^Rafiquc and Lindsay, J J .) JIWA RaM v. 
Nand Ram. 20 A. L. J. 226 : 44 Ail. 407 - 

A. I. R. 1922 All, 223 I 

-- 0. 22, B. 5 — Legal representative — Who is. 

For the purposes of O. 22 , R. $, C. P. Code^ 
it is sufficient if, a person has succeeded in forc¬ 
ing recognition of his status from the deceased and has 
intermeddled with the deceased’s estate and is actually 
in possession of a portion of it. {^Le-Rossignol and 
Alartineau, J J.) GOOR BaCHAN SINGH v, GiaM 
Singh. a. I. B. 1922 Lah. 176. 

- 0. 22, B. 5 — Legal representative—Dispute as 

to—Decision of question on appeal. 

A dispute arising in the course of the trial as to the 
representatives of a deceased parly has to be decided 
after investigation by the trial Court and if it fails to 
do so. the appellate Court can decide the question. 
{.Broadway and Abdul Raoof, JJ-) TaJA v, Devi 
Ditta. 4 Lah. L. J. 314. 

- 0. 22, R. 6 —Court musi take evidence to decide 

who is legal representative—Failure to take evidence 
will justify interfcrcncee in revision. 

Under O. 22 , R. 5 where a question arises, as to 
whether any person is or is not the legal representative 
of a deceased plaintiff or a deceased defendant, such 
question shall be determined by the Court, and for that 
purpose, the Court must take evidence and then decide 
for itself, who has got the better claim. If the Court 
fails to follow this procedure the High Court will in¬ 
terfere in revision. {Krishnan atui Odgers, JJIj 

T. S. Nagappa Nadar z/. T. S. Karuppiah Nadar. 

21 L. W. 21 : 86 I. C. 178 : 
A. I. B. 1925 Mad. 456. 

0. 22, Rr. 5 and 2 —Wrong legal representa¬ 
tive brought on record—Proper legal representative's 
rights. 

Where a person who is not the legal representative- 
is in fact brought on record as such and the Court 
allows the wrong representative to be brought on lecord 
and to continue the li'igation, the benefit of that liti¬ 
gation may be taken advantage of by the proper legal 
representative and the representatives on record will 
be accountable to him. If this is so, the legatees and 
creditors can proceed against the proper legal repre¬ 
sentatives if their claim is not barred. Their proper 
legal representatives will be in a position to get the 
benefit of the decree and thus to be in possession of 
assets. (^Schwabe, C. Coutts-Trotter and Kuntara- 
swami Sastri, JJ.) ZaMINDAR OF BHADRACHALaM 
V. RaJa VenkatadRI Appa RaO. 16 L. W. 369 ; 

(1922) M. W, N. 632 : 70 I. C, 689 t 
31 M, L. T. 221 (H. C.) : 46 Mad. 190: 

A. I. B. 1922 Mad. 467 
43 M. L. J. 4b6(F. B,). 
—I I 0. 22, B. 6 —Admission of a person as legal 


representative—Effect of. 

The admission of a person as a legal representative 
for the purpose of prosecuting the suit does not con¬ 
clusively establish his right to do so if his legal position 
is one of the main issues in the suit itself. Similarly 
the decision that a person is a legal representative only 
to a limited extent does not preclude him from proving 
in the salt what his full rights are. 27 B. 162 : 28 A. 
109 Foil. {Batten,^/. C.\ Mt. DHAPU v. RAM 
Autar. 70 I. C. 209 : A. I. R. 1923 Nag. 209. 

—-0. 22, B. 5 —Death of plaintiff — Substitution- 

—Rival claimants—Question of substitution disposed 
of in Judgment and not by separate order — Appeal — 
Jurisdiction. 

Daring the pendency of a suit a plaintiff died 
there were two sets of claimants to be sabsdtnted 
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The Coart disposed of the question -of substitution In 
its judgment and embodied the result in a decree in 
favour of one set of the claimants. The District Judge 
on appeal went into the merits and upset the decision. 
Helds on second appeal, no appeal lay at the instance 
of the other set and an order passed by the appellate 
Court on the appeal of the unsuccessful set must be 
set aside as having been made without jurisdiction. 16 
O. C. 350 and 15 Bom. 145 followed. 13 A. I.. J. 381 
and 28 All. 708 referred to. 9 All. 445 and 43 Mad. 812 
distinguished. (Slmpso/i, A. J. C.) LaLTA SiNGH 
V. LaCHMI KuaR. 2 0. W. N. 857. 

■ 0. 22, Rr. 5 and 9— Appeal — Abatement — 

Setting aside—Ignorance of death. 

The Code makes it obligatory on an appellant to 
keep nimself informed of any devolution of interest 
that may take place by reason of the death of any of 
the respondents and it is not sufficient merely to say 
that the applicant had no knowledge of the death of 
the respondent till many months after such death. The 
abatement of an appeal gives a very important right to 
the person or his heirs against whom the appeal abates 
and it is not without sufficient reason that the court 
should set aside an abatement. Mere assertion that 
the applicant had no knowledge of the death of the 
respondent is not entitled to any weight unless some 
reasons are assigned why the applicant did not keep 
himself informed of the death of the respondent. 
(^Das and Afaepherson, JJ.) PHULWATI KUMARI v. 

Maheshwari Prasad Singh. 5 Pat. L. T. 349 : 

76 I. C. 909 : A. I. R. 1924 Pat- 607. 

' 0. 22, R. 6 —“ Court meaning of—Question 

■of legal represe 7 itative—IVho to decide. 

The word “ Court ” in O. 22 , R. 5 means the Court 
before whom the question arises viz., the trial Court if 
the question arises at the trial stage or the appellate 
Court if the question arises in appeal. There is no 
provision in the Code for an appellate Court to delegate 
its power under the rule ; the utmost that can be done 
is to direct the trial Court to take evidence on the 
question and return the same. (^Millers C. J. and 
CouttSs /.) MT. CHANDMANI V. KaRTIK SlNGH. 

3 Pat. L. T. 380 : 66 I. C. 131 : 

A. I. R. 1922 Pat. 197 (1). 

-0 22, R. 5— Death of respoftdent — One of the 

legal representatives impleaded. 

Where pending an appeal, the respondent dies and 
only one of his legal representatives is brought on re¬ 
cord without any objection the decision is binding on 
the estate. Once the Court decides that a person is 
the legal representative for the purposes of a suit 
under O. 22 , R, 5 , then he represents the estate and the 
adjudication is binding on it. {Drorn?is A. /. C.). 
Maung po Mya V. maung Gyan Bon. 

1 Bnr. L. J. 272 : 72 I. C. 205 : 

4 U. B. R. 150 : A. I. R. 1923 Rang. 114. 

■■ —0. 22, R. 6-— Applicability—-Defendant dying 

after hearing but representative brought on reteord be- 
fore decree. 

Where after the hearing of suit a defendant died and 
his representative was brought on record . before the 
decree was passed. Helds that R. 6 has no applica¬ 
tion as the decree as passed was not against a dead 
man but against a living, person. O. 22 , R. 6 
prevents abatement when death takes* place bet¬ 
ween conclusion of the hearing and^ the pronounce¬ 
ment ,of the judgment and the decree is passed 
against a dead man ; this provision of law. covers 
cases where the Courtis unaware of' the death of a 
party and proceeds on the supposition that the parties 
are alive. The rule deals with a decree against a dead ■ 
man and not with one against living persons. It indi- 
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cates how a decree against a dead man is to be cons¬ 
trued and can have no reference to a decree passed 
against a living person. (A/nher/i and Dalai,/J.) MT. 

Chambiz;. Tara Chand. 

46 All. 744 : 22 A. L. J. 665 : 
L. R. 5 A. (Civ ^ 502 : A. I. R. 1924 All. 892. 

■-0. 22, R. 8 —Insolvency of appellatit—IVo 

limitation for Official Assigttee to apply for substitu¬ 
tion. 

There is no limitation for the Official Assignee to ap¬ 
pear and apply for the substitution in the place of a 
debtor appellant who, during the pendency of his ap¬ 
peal is adjudicated insolvent, or for the debtor to ap¬ 
pear and apply for restoration of his name on the re¬ 
cord after the annulment of his adjudication. Until 
an order under O. 22 , R. 8 is obtained, the proceedings 
must be deemed to continue. ( Lindsay and A'anhaiya 
Lais/// KHUNNI LaL S'. KaMESHAR. 

43 All. 621 : 19 A. L. J. 68 o ; 64 I. C. 62 : 
L. R. 3 A. 40 : A. I. R. 1922 All. 361. 
■■ "0. 22, R. 8 — Plaintiff adiudicated insolvent 

subsetjuent to suit—Notice to Official Receiver should 
be given. 

Where subsequent to the institution of a suit, the 
plaintiff is adjudged an insolvent, the Court ought to 
give notice to the Official Receiver to appear, and state 
his willingness or not to continue the suit and ought 
aot to dismiss the suit before such notice. (Wallis, 
C. /. and Sadasiva Aiyar, /.) OFFICIAL ASSIGNEE, 

Rangoon v. Chida.mbaram Chetty. 

12 L. W. 551 : 61 I. C. 300 : (1920) M- W. N. 704. 

---0. 22, R. 9— SufficiefU cause. 

An appellant died and no application was made 
within six months to bring his heirs on the record. 
Helds the appeal abated automatically. The absence 
of any order of abatement does not serve as an ob¬ 
stacle to the making of an application for substitution 
of nan>e which is in effect an application to set aside 
the order of abatement. O. 22 , R. 9 ( 2 ) is not control¬ 
led by Cl. ( 3 ) and the “ sufficient cause ” mentioned 
in Cl. ( 2 ) is not conSned to the circumstances given in 
S. 5 of the Limitation Aci. (Walsh, /.) LaCHMI 
I Narain V. Mohammad Yusuf. 42 All. 64o : 

_ 59 I. C. 903 : 18 A. L. J. GSs! 

--—0. 22, R. 9 —Tenants-in'Common—Respcnidents 

—Abatement by death of one—Whole appeal if abates. 

Plaintiff who were tenants-in-common sued to re¬ 
cover possession of certain property and pending the 
suit, one of them died and his widow was added as his 
legal representative. The suit was decreed and while 
an appeal was pending at the instance of the defen¬ 
dants, the'widow whu had been impleaded as a respon¬ 
dent died. For nearly a year and a half the appellant 
did not bring on record the legal representative of the 
deceased widow. The Court below dismissed the whole 
appeal as having abated. Held, that though the ap¬ 
peal abated as againft the widow and her legal repre¬ 
sentative's, it did not abate as against the other tenant- 
in-common. (Shahs A. C. /. and Fawcetts /.) 

Shankarbhai Manorbhai V. motilal Ramdas. 

26 Bom. L. R. 1217 ; 49 Bom. 118 : 

’ A I. R. 1925 Bom, 122. 

-^0. 22, R. 9-^ Abatement — Setting aside — 

Sufficient cause. 

When an application is put in to set aside abatement, 
the court should first investigate if the party was law¬ 
fully prevented from making the application in time 
and whether in the circumstances, he was entitled to 
the benefit of S. 5 , Lim. Act. (Suhrawardy and 
Duvai^J/.') JaNAKINATH SiNGA ROY NiRODE 
Ba RAN ROY/ ^ ^ _ 90 I. C. 811. 

' 23, R. 8 — Decision affiecting the. merits of 
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the case—Order setting aside abatement — Appeal. 

An order setting aside an abatement and allowing ! 
substitution even tliojigh the order is passed siniul* 
taneously witn the decree in the suit cannot be 
(luestioned in an appeal from the decree for it does not 
affect the decision of the case will^ reference to its 
merit'. 22 C. 984 : 22 A. 430 Kef. {Suhrawardy and 
Cumins. yy.) MaHOMKD NURUL AMIN V. 
MON’DHAR SORAN DEB MOHANTA. 

40 C. L. J. 588 : A. I. R. 1925 Cal. 473. 
-0. 22, R. 9— Se/tin.S aside abatement — Suffi¬ 
cient cause must be shmvn. 

Before an abatement is set aside, the Court has to be 
satisfied that there was suflicient cause for not applying 
in time. Ignorance of death, standing by itself, may be 
sufficient c.ause but if it is accompanied by great delay 
and dilatoriness it would be otherwise. {Sanderson, C. 
y. and fytehardson, /.) SaRAT CHANF) SaRKAR?'. 

^^AIHAK Stone and i.ime Co. Ctd. 

49 Cal. 62 : 67 I. C. 917 : A. 1. R. 1922 Cal. 335. 

-0. 22, R. 9 —Death of one of the defendants — 

Order declaring that suit abated against the cteceased— 
Subsec/uent order that this entailed the total distnissal 
of the suit—Application to set aside former order. 

One of the defendants in a suit died and his legal 
representatives were not brought on the record in time. 
The court passed an order that the suit abated as 
against him. The Court also decided at the same time 
that this partial abatement resulted in the total abate¬ 
ment of tlie suit. Held that though that portion of 
the order which decided that the suit had abated in 
toto may be a decree, the order declaring the partial 
abatement was one which could be set aside on an 
application under O. 22 , R. 9 , C. P. Code. {Shadi 
fal, C. y.) Nand Ram ^ Mt. Ralli. 

26 Punj. 1. B. 650. 

* ’"0. 22, R. 9 —Sufficient ground—Recent kftoau~ 

ledge of death. 

Where the deceased respondent was living at a place 
about 14 Kos fiom the appellant’s village, it is not a 
sufficient ground to set aside an abatement that the ap¬ 
pellant came to know of the death only some ten days 
before the application was put in. {Abdul Raoof and 
Martineau. J J,) HaJi v. JanuM. 89 I. C. 162. 

'■—0. 22, R. 9— Order holding that suit abates on 
account of some reason other than the non-application ' 
in time for substitution of legal representatives is 
decree and appealable. 

The order of the Court holding that the suit abates 
on account of some cause other than the absened of 
application in time to implead the legal representatives 
of a decea.sed party is a decree and appealable. The 
other causes may be when the Court holds that the 
right to sue does not survive or that the death of one 
of several defendants causes an abatement in toto. O. 
22 , R. 9 ( 2 ) is confined to cases in w hich abatement 
takes place on account of an application not having 
been made within time to bring on record the legal 
representatives of the deceased party and has no ap¬ 
plication to cases in which the suit has abated on ac 
count of some other cause. {Moti Sagar. /.) GENE¬ 
RAL Trading Co., Kahuta v. nihal Singh. 

78 I. C. 22 : A. I. E. 1925 Lah. 208. 

-0. 22, R. 9 —Death of respondent Pending 

appeal — Abatement—Application to set aside — Delay — 
Sufficient cause — Setting aside—Abatement of the 
whole appeal. 

The fact that the parties lived in different districts 
and that their residences were about 200 miles apart 
one from the other is not a sufficient reason in itself 
for failing to make an application to biing on record 
the legal representatives of a deceased respondent for 
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a period of even 3 years in one case and nearly 9 . 
months in another. The delay amounted to grave neg¬ 
ligence on the part of the appellants who for so long 
a period failed to make any enquiries whatever as to. 
the whereabouts of the most important respondents 
in the appeal. Where the decree appealed against is 
a joint tiecree, the appeal having abated against some 
of the respondents, must be dismissed against the rest. 
{Broadway and Fforde. //.') MUNSHI RaM v.. 
KadHAKISHEN. 6 Lah. L. J. 192 : 80 I. U 694 Q) : 

A. I. E. 1924 lah. 461. 

- 0. 22, R. 9 — Abatement—Setting aside-- SufH 

dent cause—Ignorance of death. 

Wheieit appeared that the deceased respondent 
had no stationary residence and that the appellants 
were living in a far-off native state and urgeignorance 
of the death of the respondent, delay in seeking to set 
aside the abatement could be excused. {Seott-Smitk 
and Fforde //.) JOWALA RAM v. HaRI KISHEN 
Singh. 6 L. 70 : 80 I. C. 690 ; 

A. I. E. 1924 Lah. 429. 

- 0. 22, Er. 9 and Z-^Act XXy/ of 1920 — 

Sufficient cause—Abdement setting aside of. 

Where the appellant had reason to suppose that the 
enactment of Act XXVI of 1920 would not affect the 
period of limitation for an application to implead the- 
legal representative of a respondent who had died be¬ 
fore the Act came into force, the abatement was set 
aside. {Martineau and Campbell. //.) NIAZ 

Ahmad Khan v. Abdul Latif. 

A. I. E 1923 Lah. 475. 

- 0. 22, E. 9 —Paying expenses of appeal will 

not make a person a party—Death of appellant—Legal 
representative not brought on record — Abatement. 

An appeal was filed by one D, the real defendant- 
appellant through one R. During the pendency of the 
appeal, D died but his representative was not brought 
on record. One M a trustee of D’s estate, paid all 
the necessary expenses of the appeal but was not 
brought on record as the legal representative of D. On 
the question of abatement it was contended that no 
question of abatement arose. Held, the defraying the 
costs of the litigation out of the trust fund will not ne¬ 
cessarily make him or the estate, a party, and the 
appeal had abated. {Broadway and Zafar AH, //.y 
DauLaT Rai V. LILA Kam, A. I. E. 1923 Lah. 470. 

■'—^0. 22, B. 9— Setting aside abatement — St40‘ 
dent cause. 

During the pendency of appeal Sheo Dayal, one of 
the plaintiffs respondents, was reported to have died 
some time before the 25 th of May, 1917 . An applica¬ 
tion was made by the appellants on the 9 th of January, 
1918 , to bring his representatives on the record and 
stating that they had come to know of his death only 
on the 8 th of January, 1918 , as he was a resident of a 
distant village. On the loth of January, 1918 , Fakir 
Chand respondent, put in an application stating that 
the death of Sheo Dayal had taken place more than 
six months before the application of the appellants 
and that the appeal had consequently abated. On the 
. 24 th of June, 1918 , the District Judge made an order 
ideclaring that the appeal had w*holly abated as tho 
decree in favour of the respondents was a joint decree* 
On the 8 th of July, 1918 . Sadra and Imam Din, de- 
Yendants^appeliams, applied under Order 22 , R. 9 ,. 
C. P. Code, for the setting aside of the abate- 
imeut. Held, the ground of distant residence, and 
illiteracy of appellants, is not sufficient cause ; the- 
appellants should have applied on 9 - 1-18 to set asido 
the abatement, the appeal having already abated* 
{Abdul Raoof and Moti Sagar. //.) AJUDHIA 
PAKSHAD IMAM*UD-D1N. A. I. B. 1923 Lah. 280* 
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— —0. 22, B> 9— Jgnorance of death of party is 
not an excuse. 

Mere ignorance of the fact of death is not a suffi¬ 
cient excuse under O. 22 , R. 9 . {Broadway and 
Ahdttl Qadir, J J.') CHUNI LaL v. KaLA KHAN. 

4 Lah, L. J. 171 : 67 I. C. 596 : 34 P. W. K. 1922 : 

A. I. R. 1922 Lah. 61 (1). 

-0. 22, R. 9— Sufficient cause —Bona fide 

mistahe. 

Where owing to the mistake of the Court below in 
not entering the names of the legal representatives of a 
deceased deft, who had been added as such, the plff. 
filed an appeal w ith tl>e name of the deft, on record 
though dcceaserl, and the mistake was discovered nine 
months later. Held, that O. 22 , C.P. Code, was not 
applicable under these circumstances. If they did 
apply, the mistake being a bona fide one there would 
be sufficient ground for extension of limitation period. 
(Wilberforce, /.) KaKTAR SinGH v. RaLLA. 

67 I. C. 306 2 Lah. L. J. 44. 

"—0* 22, Rr. 9 and 4— Abatement—Setting aside 
--Sufficient cause-~~Te^hnical objections—Weight due 
to—Substantial Justice. 

In a suit on a mortgage the defendant was dead at 
the time of passing the preliminary decree. The Court 
was ignorant of the judgment-debtor’s death at the 
time. The plaintiffs without seeking to bring the 
legal representatives on record in time applied for a 
final decree under O. 34 . R. 5 , C. P. Code, mentioning 
the fact of the judgment-debtor’s death and entering 
his widow as the defendant in that petition. That 
application was not granted. The plaintiff did not 
take steps till a considerable time later when he appli¬ 
ed to set aside the abatement and to pass a final decree. 
The court below held that the former application may 
be treated as one for setting aside abatement. There 
was no appeal from the formerapplication but the above 
order was pasesd in the subsequent application only. 
Held, the lower Court was not seized of the former 
application and it had no jurisdiction to set aside the 
abatement purporting to act on such an application. 
Further that application not having contained any 
prayer to set aside the abatement it was really 
not an application under O. 22 , R. 9 . The 
second application was filed too late and having 
regard to the circumstances and the conduct 
of the plaintiff the indulgence of the court would not 
be extended to him. No doubt in the interest of 
justice if it is necessary to brush aside technicalities, 
the Court wall not be too scrupulous in enforcing them 
but if the merits of the case are against the petitioner, 
the Court will not go out of the way to clear the 
plaintiff’s path of technical obstacles. (Odgers and 
Wallace, //.') SESHAMMA v. YEERANKI PEDA VEN¬ 
KATA RaO. 34 M. L. T. 196 : 19 L. W. 608 • 

(1924) M. W. N. 633 : 80 I. C. 379 : 

A. I. R. 1924 Mad. 713 ; 47 M. L. J. 235. 

9 22, R. 9— Sufficient cause — Slip on the 
Part of Vakil. 

Delay in applying to bring the legal representative 
on record caused by a slip on the part of the party’s 
Vakil should be excused if the party himself is not at 
fault. {Wallis, C. J. and Oldfield, /.) VaiTHYa- 
NATHA AIYAR . GOVINDASaMI ODAYAK. 

13 Ii. W. 622 ; 62 I. C. 795 : (1921) M. W. N. 338 ; 

41 H. L J. 65. 

0. 22, R. 9— Sufficient cause. 

Where the delay in bringing on record the legal re 
presentatives was due to the fact that the legal repre¬ 
sentatives were minors who would not have obtained 
execution without obtaining a succession certificate 
under Act VII of 1889 , and this succession certificate 
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was obtained after the expiry of time fixed for addition 
of legal representatives. Held, there is sufficient 
reason to excuse the delay within the meaning of S. 5 
of the Indian Limitation Act, read with O. 22 , R. 9 , 
Code of Civil Procedure. {Kanhaiya Lai, J. (7.). 
Syed Akhtar Husain v. Qudkat Alz. 

9 0. & A. L. R. 267 : 73 I. C. 215 : 26 0. C. 244 : 

A. I. B. 1924 Oudh 83. 

-0. 22, R. 9 —Ignorance of a pardanashin 

lady's death tn a different district is exctisable where 
appellant is not guilty of laches—Appellant need not 
always be enqttiring to see if respondent is dead. 

It is not the duty of the appellant to be on the look¬ 
out and to be always inquiring as to whether the res¬ 
pondent in the appeal is dead or not and if the appel¬ 
lant has done all that is necessary to bring the appeal 
to hearing, he cannot be punished for his ignorance of 
the death w-here there are no laches on his part so 
that it cannot be said that by the use of reasonable 
diligence, he could have come to know of the death 
earlier. This is especially so where the deceased res¬ 
pondent was a pardanashin lady residing in the inte¬ 
rior of a different district. (Jwala Prasad, A. C. J. 
and Hulwant Sahay, J.) HIRA SaRAN SiNGH v. 
Syed Md. Eddat Hussain. 2 Pat. L. R. 279 : 

A.I.R. 1925 Pat. 162 

-—■—0. 22, Rr. 9, 4 and 5— Abatement—Suhstitu 

tion of parties. 

Substitution can be made only after an abatement 
has been set aside on application under O 22 , R. 9 ( 2 ), 
C. P. Code. To set aside an abatement it is necessary 
to prove that the petitioner was prevented by sufficient 
cause from continuing the suit. It is the duty of the 
person prosecuting a suit or an appeal to keep himself 
apprised of the adversary’s death. A mere plea of 
ignorance of the death of an opposite party which took 
place many months or even years before is not a 
sufficient ground for setting aside the abatement. {Das 
and Macpherson, JJ.) MaHaNTH RampeRKASH 
Das V. KUNJ LaLL. 4 P. I. T. 667 : 

79 I. C. 414 ; A. I. R. 1924 Pat. 126. 
"" 0. 22, R. ‘Death of defendant—Abatement 

—Order for restitution — Limitation — Art. lyy of 
Limitation Act. 

Where a suit abates on account of the death of the 
sole defendant in the suit the abatement must be set 
aside under O. 22 , R. 9 , C.P.Code, before a substitution 
of parties could be made. The period of limitation is 
that prescribed by Art. 177 of the Limitation Act. 
{Coutts and Das, //.) MT. BIBEE KHOZATMAZ'. 

The Official Liquidator of the Kayestha 
Trading and Banking Corporation. 

2 P. 168 : A. I. R. 1923 Pat. 417. 

' —0. 22, R. 9 (2)— Sufficient cause. 

Applicant was a Government servant and had sent 
necessary papers to his Vakil 10 days before the last 
date of limitation b^ t the papers came to the know 
ledge of the vakil only after rising of the court on the 
last day of limitation. It did not strike the Vakil to 
present them at the private house of the Judge. Held, 
that the circumstances justified the setting aside of the 
order of abatement. {Mears, C. J. and Piggott, /.') 
Dr. Sadiq ali V. Anwar All 20 A. L. j. 801: 

45 All. 66 : 70 I. C. 805 : A. I. B. 1923 All. 44. 

0. 22, R. 9 {V)—Application under — Pormal 
order of abatement—Necessity for, 

O 22 , R. 9 ( 2 ), C. P. Code, contemplates that a 
formal order declaring that a suit or appeal has abated 
should be made before an application under the rule is 
made. 36 A. 235 , Foil.; 42 A. 540 , not foil. {Pyves 
and Gokul Prasad, JJf) MuSSAMMAT GuJRATI z/. 
SITAJ MISSER. 44 All. 459 : 66 I. C. 654 : 
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C. P. CODE (V OF 1908), 0. 22, R. 9 (2). 

A. I. B. 1922 All. 209 (2). 

— —0. 22, R. 9 (2) — Legal representative — Addi¬ 

tion of^ af ter expiry of period of limitation xvithont ob- 
ieclion by opposite party — Abatement- -Setting aside. ^ 

Ati application for bringing on record the heirs of a ) 
deceased petitioner in proceedings to set aside a sale 
was allowed after the period of limitation without any 
objection. On appeal from the final order in the case, j 
on the objection of the opposite '^ide the appellate ! 
Court set aside the order for substitution and dismis¬ 
sed the case, f/eld. in revision, tliat on a proper appli¬ 
cation under O. 22, K. 9 (2), C. P. C., and on showing 
sufficient cause, tire abatement could have been set 
aside. The first Court having or'lered substitution 
without objection having been taken by the opposite 
party at any stage of the proceedings, the petitioners 
were deprived of an opportunity to make an applica* | 
tion under O. 22, R. 9 (2). C. P C. and they were 1 

misled by the course of the proceedings that were ' 

adopted. 7 he order for substitution made in the case ' 
should therefore be treated as being one setting aside 
the abatement. ^IValmsley and Mukerjee^ //•) 

Jogunnes-sa BiBi Satish Chandra Hhutta- 
CHARJEE. 28 C. W. N 559 : 39 C. L. J. 434 : 

51 Cal. 690 : 78 I. C. 9j8 : A. I. R. 1924 Ca>. 633. 

- -0. 22, B, 9 (2)— Plea of ignorance of opposite 

party's death is not enough. j 

A mere plea of ignorance of the fact that the oppo- 1 
site party had died is not a sufficient cause for setting 
aside an order of abatement. Special circumstances 
which entitle the parties concerned to special indul- ! 
gence must .-e proved. {Pfeave, A. J. C.') SaNT ! 
PaKSH V. NaBBAN SaHEB. 81 I. C. 585 ; | 

A. I. R 1925 Oudh 306 (2). ; 

—-0. 22, R. 9 (2) —Abatement due to not apply- , 

ing in time for substitution of legal representatives^ 
was set aside when substitution was applied for within j 
time from date of knowledge of the respondent's death. 

Where the respondent died in September in a cer¬ 
tain year and the appellants came to know of his 
death in December, and after certain correspondence j 
with the vakil who appeared for them in the case, the 
application was made within time from the date of 
knowledge of the death of the respondent for substi* 
tion of the legal representatives, fields that though 
the application was made more than 90 days from the 
death of the deceased, and the appeal therefore had 
abated, the abatement should be set aside. {^Jwala 
Prasad and K ulioant Sahay. J J ') LILO SONAR v. 
JHAGRU SaHOO. 3 P. L. R. 97 : 6 P. L T. 313 : 

3 Pat. 863 : A. I. R. 1925 Pat. 123. 

— 0.22, R. 10 and S. ^7 — Tenaney created 
pendente lite— Joinder of tenant — Bad. 

In execution of a decree for possession and mesne | 
profits, there was an enquiry made as to mesne profits, j 
During the pendency of the suit the defendant had : 
leased the property, but he had surrendered the 1 
lease as soon as he came to know of the decree. On I 
the question arising if he could be made party in the j 
executionapplication and made liable for mesne profits 1 
Held, there was no devolution of interest within the i 
meaning of O. 22, R. 10, C. P. Code, nor would ques- j 
tion of his liability fall under S. 47, C. P. Code. In¬ 
justice arising by adding him as party and general 
principles referred to. \Lord Phillimore.') MaNIN- 
dra Chandra Nandi v. Ram Lal Phagat. 

31 M. L. T. 131 : 27 C. W. N. 29 : 36 C. L. J. 542 : 

16 L. W. 903 : 4 TI. P.L. R. ( P. C.) 88 : 

20 A. L. J. 938 : 24 Bom. L. R. 1251 : 
L. R. 4 P. C. 1 : 49 I A. 220 : 63 I. C. 973 : 

1 P. 581 : 4 P. L. T. 1 : A, I. B. 1922 P. C. 304 ; 

43 M. L. J. 689 (P.C ). 


C. P. CODE (V OF 1908), 0. 22, B. 10. 

-0. 22, R. 10— Assignment pending suit _ 

Rights of assignee—fnterlocutory order — Appeal. 

The plaintiff in an administration suit assigned his 
interest to the applicant but continued the suit in 
his own name. The trial Court refused to appoint a 
Keceb er of the property and the plaintiff appealed to 
the High Court. Pending the appeal, the plaintitf died 
and the assignee applied to the trial Court to continue 
the suit but did not apply in the High Court to con- 
ninue the appeal whereupon the appeal abated. Held. 
that the trial Court had jurisdiction to entertain the 
application for bringing on record the assignee. Where 
the High Court sends for the records in an appeal from 
an interlocutory order the suit is still pending on the 
file of the trial Court and it has jurisdiction to bring on 
re.'ord the legal representative of a deceased plaintiff. 
iMaeleod, C. J.ami Crump. /.) BhOGILAL KIRPA- 
SHANKER V. Darasha Kooverji. 

25 Bom. L. R. 308 : 75 I. C. 743 : 

A. I. R. 1923 Bom. 303. 

--0.22, E. 10 and 0. 23. R. 1— Compromise of 

suit—Decree not passed—Application by Purchaser to 
be added as a Party may be allowed in the discretio^t of 
the Court. 

Where a suit is alleged to have been compromised 
and a document embodying the compromise has be en 
filed in Court, the suit does not cease to be pendi ng 
until the passing of a decree. Consequently it is open 
to a person alleging himself to be the purchaser of the 
property before the compromise is entitled to apply 
under O. 22 , R. lo^ C.P. Code, to be added as aparty 
to the suit. An applicant w’ho invokes the aid of O, 
22 , R. 10 is not entitled as a matter of r ght to an 
order in his favour regardless of delay or laches. The 
Court undoubtedly has a discretion in the matter which 
must be judicially exercised. Where the result of 
dismissing the application would beto start a fresh suit 
between the transferee and the assignor impeaching 
the compromise as not bona fide, the enquiry might be 
made in the suit itself after the transferee is made a 
party. 32 C. 4 S 3 513 C. D. J. 487 ; 43 M. 37 ; 37 A. 
326 , Ref. ookcriee and Rankin. //.) LaKSHAN 

CHUNDER DEY V. Nikunjamani Dassi. 

27 C. W. N. 765 : A. I. R. 1924 Cal. 188. 

-0. 22. R. 10 —Assignee pendente WiQ^Power 

of Court to substitute. 

O. 22 , R. 10 applies not only to cases where the 
assignment or devolution is unchallenged but to cases 
where the assignment is challenged on various grounds. 
In such a case, the Court has power to decide the 
question as to the validity or otherwise of the assign¬ 
ment when an application is put in under O. 22 , R. 10 . 
{Greaves and Cuming. //.) SURE^IDRA NaRAIN 

Deb V. Nityendra narain. 90 I. C. 267. 

-0. 22. Rr. 10 and 4 —Suit for accounts^ — R. 4 

applies also after preliminary decree- 

O. 22 , R. 4 applies also after a preliminary decree 
has been passed in a suit for accounts. 33 C. L. J. 115 
Foil . (Greaves and M. JV. Mukerji. JJS) MaNU- 

JENDRA DUTT V. JNAN RANJAN. 

A. I. B. 1926 Cal. 308. 

-0. 22, B. 10— Limitation for impleading 

assignee. 

In the case of the death of a party after his interest 
has devolved on another, there is no question of bring¬ 
ing on record the legal representative within the period 
of 90 days prescribed by law, and even in a case where 
the devolution took place while the suit was pending 
in the trial Court, an application under O. 22 , R. lo, 
C. P. Code, can be made in the appellate . Court. 
{Chatterjee and Pearson. J J.') KaJANI KaNTA ROY 
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C. P. CODE (V OF 1908;, 0 22, R. 10. 

V, Raja JYOTI PRASAD. 27 C. W. N. 710 ; 

75 I. C. 255 : A. I. R. 1924 Cal. 90. 
-0. 22, R. 10— Assignment disputed — Applica¬ 
tion for substitution of assignee made months after 
assignment—Application should be refected. 

Where the factum of the assignment was disputed 
and the application for substitution of assignee was 
made months after the assignment was alleged to 
have been made, Held^ that the Court should use its 
discretion, which it has, under the rule, properly to 
reject the application. (^Broadway ^ /.) ALLAH 

JAVVAYa V. LaJPAT Kai. 7 L. L. J. 392 : 

A. I. R. 1925 Lah. 574. 

-0. 22, R 10— Applicai/ility—No pending suit 

—Mortgagee claiming to be impleaded in proceedings 
relating to dhtision of sums in Court deposit—Failure 
of consideration set up—Remedy by suit. 

O. 22 , R. lo, C P. Code, applies only to pending 
suits whereby a person who derives title from a party 
will be entitled to be brought on record if it is shown 
that he has secured a good title from the party and it 
is to his interest to be brought on record in the suit. 
Where the suit has come to a termination and in pur¬ 
suance of the decree passed therein a sum of money in 
Court deposit to the credit of the suit is being divided, 
a mortgagee from one of the parties cannot claim to 
be impleaded under O. 22 , R. 10 especially when the 
transaction is alleged to be usurious and the mortgagor 
denies the passing of consideration in full. The 
remedy of the mortgagee in such a case is to enforce 
his mortgage right in the ordinary course. {Devadoss 
atui Waller, J J ) SRINIVASA AIYANGAR v. PRATAPA 

SiMHA Rajah Saheb. 22 l. W. 860 : 

49 M. L. J. 704. 

' 22, Rr. 10 and 3 and S. 146— Deceased's 

heir not brought on record—Assignee from heir cannot 
apply under R. \o. 

The words assignment and creation indicate that it 
is the person suing that assigns and creates the interest 
which enables the assignee to continue the suit ; 
39 Mad. 488 and 1922 P. C. 304 , Foil. Rule 10 only 
applies to cases not covered by R. 3 . An assignee 
from the heir of a deceased plaintiff, who (the heir) 
was not himself brought on the record, cannot apply 
under O. 22 , R. ro. S. 146 cannot apply to such a case 
as the deceased heir himself could not apply under 
O. 22 , R ro. but could only apply under R. 3 , 
1922 Mad, 402 , Dist. (^Wallace, /.) KaLLIAM KUTTI 
to. K. T, KurunavaN. a. I. R. 1925 Mad. 1166. 

' --0. 22, R. 10— Person subsequently added — 

Assignment by—Rule does not apply — T. P. Act, S. 52 , 
. 0 . 22 , R. 10 can only apply to the assignment of 
interest in property, by a defendant on record and not 
the assignment of interest, by a person, who is not a 
party to the suit, at the time of the assignment, but 
was subsequently joined. The doctrine of lis perulens 
does not apply to such assignment. {Devadoss, /.') 
AMMAYYA PILLAI V. NARAYANA CHETTI. 

21 L. W. 125 : 86 I. C. 187 : 

A. I. R. 1925 Mad. 487. 
— — -0. 22, R. 10— Applicability of. 

O. 22 , R. 10 applies only to cases which do not fall 
under the preceding rules of the same Order. {.Ayling 
arui Venkatasubba Rao, JJf) DaKOJI , SUBBARAYADU 
V, MUSTI RaMADaSU. 45 M. 872 : 

15 L. W 309 : (1922) M. W. K. 375 : 

68 I. C 942 : 30 M. L. T. 202 : 

A. I. R. 1923 Mad. 237 (1) : 42 M. Ii. J. 301. 
- - — 0. 22, R. 10— Pendency of suit. .. 

Quaere : Whether the expression “ the pendency.of 
the suit” in O. 22 , R. 10 , C. P. Code, covers the period 
between the original and an amended decree. (jOldfield 

Q. D.—VOL.'I —84 


C. P. CODE (V OF 1908), 0. 22, R. 10. 

and Ramesam, /J.') NaRAYANA AIYAR v. PiV’ARI 

Bivi. (1922) M. W. N. 731 : 16 L W. 623 : 

69 I. C. 977 ; 32 M. L. T. 98 : A. I. R. 1923 Mad. 67 ; 

43 M. L. J. 559. 

-0. 22, Rr. 10 and 3 —Public trust—Death of 

t*"ustee-—Subseqzcent trustees impleaded as parties — 
Defences open to. 

Where a public trust is represented at different 
stages of a suit by different representatives, one not 
claiming under the other,the rule applicable to the case 
is O. 22 , R. 10 and not O. 22 , R. 3 of the C. P. Code. 
In a case falling under O. 22 , K. 10 , the Court has 
wider discretion to allow amendment and new pleas at 
the instance of a representative than it has under 
O. 22 , R. 3 on the application of a legal representative. 
{^Ayling and Nrishnan, J J SUNDARESAN CHETTY 

V. Visvanatha Pandarasannadhi AVERGAL. 

45 Mad. 703 : 16 L. W. 83 : 31 M. L. T. 66 (H. C.) • 

(1922) M. W. N. 444 : 72 I. C. 103 : 
A. I. R. 1922 Mad, 402 : 43 M. L. J. 147. 

-0. 22 R. 10 —Order under, is appealable. 

An order purporting to be passed under O. 22 . K. 10 
by a Court of First Instance is appealable though on 
the facts the order should not have been passed under 
the rule. {Wallis, C. J., Spencer and Numaraswami 
Sastri //.) MUTHIAH CHETTlAk v. f'»OVINDOSS 
KriSHNADOSS. 44 Mad. 919 : (1921) M. W. N. 649 : 

69 I C. 337 : 14 L. W. 287 : 
41 M. L. J. 316 (F. B.). 

' —0. 22, Rr. 10 and 4 —Other cases—Devolution 

—Pendeiuy of a suit—Survival of right to sue. 

The devolution spoken of in R. lo of O. 22 is not 
confined to devolution in ways other than by death. 
The first four rules of O. 22 cannot apply to a case in 
which the death of the defendant occurs between the 
passing of preliminary and final decrees in a suit, as 
there is then no right to sue surviving. {Hallifax, 
A.J.C.') TULARAM z/. TUKARAM. 64 I. C 307 : 

17 N. L. R. 81. 

■ —-0. 22, R. 10 —Application by alleged assignee, 

to be made Party to the appeal must be enquired into 
and decided on the merits, though the assignor and the 
appellant deny assignment. 

When a certain person alleges that he is the as¬ 
signee of property which is the subject-matter of an 
appeal and puts in an application to be impleaded as 
a party to the appeal, the fact that the assignor and 
the appellant deny the assignment is no ground for re¬ 
jecting the appeal. The Court is bound to enquire into 
the genuinenessof the alleged assignment and determine 
the assignee’s application in accordance with the 
result of the enquiry {Wazir Hasan,/. C.) Ram 
LaL V. BHOOP. 80 I. C. 631: A I.R. 1925 Oudh 143. 

■ -0, 22, R. 10 —Devolution of interest—Gift by 

father to son—Suit for pre emption—Right to continue 
the suit. 

Where a father a co-sharer in a village had filed a 
suit for pre-emption in respect of a sale made by 
another co-sharer and during the pendency of the suit 
executed a deed of gift of all his properties in favour 
of his only son, that the son was entitled as 

donee to maintain the suit in the place of his father. 
{Simpson and Wazir Hasan, A./. Cs.) MIRZA SaDIQ 
Husain V. Mahomed Karim. 9 0. 1. J. 456 : 

70 1. C. 63 : 25 0. C. 819 : A. I. R. 1922 Ovdh 289. 

-0. 22. R, 10 —Attaching creditor—Interest 

obtained by—Devolution of interest—Right to be 
impleaded in mortgage suit. 

As an attachment creates no lien or title but simply 
prevents alienation, an attaching creditor cannot under 
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C. P. CODE CV OF 1908), 0. 22. B. 10. 

t). 22 . R. TO be impleaded in .1 mortgage suit relating ; 
(o the attached properties. O. J. C. and 

lVadf^ao7ika>\ A. J. C.) RKUEL & CO. BOMBAY c/. 
Kehko Kao, 89 I. C. 446. 

-0. 22. R, 10 —Irregular exercise of discretion 

—/nierferenre 

\ w rong exercise of discretion on an application 
under 0 . 22 . K. lo cannot he set aside in revision 
(Fnid/iiy, O. J. C. ond JVadeS'<Jon/:ar, A. J. Cf) 
.\MR1 TA Kao 7 ‘. SONABAl. 89 I. C. 605 : 

A. I R. 1925 Nag. 423. 

-0. 22. R. 12— Deeree caPahU of execution with¬ 
out fitiitl di et ee — SuhstituttoH of tegal representatives 
ue<d not be ‘n'ithiu 3 mo 7 tths of party's death. 

Substitution of legal representatives within 3 months 
of a party’s death is not necessary for execution of a 
decree when it is not a preliminary decree but one 
w hich could be put in execution by applying for sale 
of the property. {Daniels^ y.) 1 E.AkE I^aL v. 

JHABBA I.AL. L. R. 5 A. (Civ.) 668 : 82 I. C. 604 : 

A. I. R. 1925 All. 66 . 

-0. 22, R. 12 —Mortgage decree—Sale on non- 

paysnent in time — Death—If heirs to he impleaded. 

Where under a mortgage decree the property is to 
be sold if money is not paid in a certain time, it is not 
necessary that the heirs of a deceased party should be 
impleaded before the right of sale is exercised. 1 
iC. C. Chose and Panton, J J HemeNDRA LaL 
Singh Deo v. Fakir Chandra Datta. 

50 Cal. 650 : 74 I. C. 929 : 27 C. W. N. 621 : 

A. I. R. 1923 Cal. 626. 

-0. 22. R. 12— Applicability—Execution pro- 

cicdings — Appeal- 

'! he provisions of O. 22 , relating to the abatement 
of suits and appeals do not apply to execution pio- 
ceedings or to appeals from orders made in such pro¬ 
ceedings. {^Campbell, J.') MiR KHAN v. ShaRFU. 

5 Lah. L. J. 163 : 74 I. C. 677 : 
A. I. B. 1923 lah. 660. 

--0. 22. R. 12— Appeal from order under S. 47 

—Legal rip*'esentatives of one of tiuo decree holders not 
brought on record ~ Appeal does not abate. 

Where one of two decree-holders died during the 
pendency of an appeal from an order under S. 47 and 
his legal representatives were not brought on record. 
Held : that the appeal did not abate by reason of 
R. 12 . {A'inkhede, A. J- C.') MT. SaRJABAI v. 
DhaNRAJ. 8 N. L. j. 9 : 86 I. C. 11 : 

A. I. R. 1925 Nag. 239. 

-0. 22, R. 12— Death of Judgment-debtor dur¬ 
ing exeeutiofi—Applying for substitution is not the 
proper procedure. 

The provisions relating to substitution of names con¬ 
tained in O. 22 do not apply to execution proceedings 
as laid down in R. 12 of that Order, Where the judg¬ 
ment-debtor dies during the progress of execution pro¬ 
ceedings, the proper course is not to apply for the sub¬ 
stitution of his legal representative but to apply for 
execution against the legal representative. {DalaLJ. 
C. and Wazir Hasan, A- J , C.) JaNG HaHADUR v. 

Bank of Upper India, Ltd., Lucknow. 

12 0 . L. J. 146 : 87 I. C. 21 : 2 0 . W. N- 78 : 

A. I. B. 1925 Oudh 448. 

-0. 22, Er. 12, 4 —Mortgage suit—AppUcatiofi 

for joinder of legal representatives after preliminary 
decree and before final decree is not one in executiost 
proceedings but governed by O. 22— C- P, Code, 
O. 34 , Pr. 4, 5* 

An application for joinder of legal representatives of 
the deceased defendant after preliminary decree and 


C. P. CODE (V OF 1908), 0. 23, R 1. 

before final decree in a mortgage suit, is not an ap¬ 
plication in execution proceedings but an applicatioiv 
in a pending suit governed by the provisions of O. 22 
(37 All. 226 ; 4o All. 203 . App.) iPupehand Bila- 
ram, A. J. C TULSIDAS KESHOWDAS v. RaMZAN 
Abdullah. 89 I. C. 238 : A. I. R. 1926 8 ;nd 20. 

0. 23— Ejectment suit—Plea of occupancy 
rights-- IVithdrawal of suit, without liberty to file a- 
fresh cue—Legality of. 

Where a Zamindar sues to eject a tenant on the- 
ground that he has not occupancy rights, and the- 
tenant claims such rights, the Zamindar is barred by 
O. 23 . C. P. Code, from bringing a suit on the same- 
ground if he withdraws the first suit, without obtain¬ 
ing permission to bring a fresh suit on the same cause 
of action. {Burn, J. M.) KUNWAR BRIJ RaJ SaRAN 
Singh v. narain Singh. L. r. 6 A. 181 (Rev.). 

- 0. 23— Ejectment suit — Compromise conferr¬ 
ing occupancy rights—Whether order that "parties 
compromised—Case filed with costs'* ameunts to with¬ 
drawal. 

In a suit for ejectment the parties filed a compro¬ 
mise, which purported to confer on the defendants 
occupancy rights and to fix rent, and the court passed, 
orders that '‘parties compromised. Case filed with 
costs;” no written statement was filed and no evidence* 
was taken and the defendants were treated as non¬ 
occupancy tenants. Held : that the order of the Court 
amounted to a dismissal of the Suit—-(i) and not to a 
withdrawal under the provision of order 23 , C,P. Code 
( 2 ) that as no separate Agreement was made regard¬ 
ing the conferment of occupancy rights, the defendants 
had not acquired such rights. {Burn, J. M.') SUKJA 
V. GhaSI Ram. L.B. 6 All. 309 (Rev.)« 

•-0. 23— Applicability — Ejectment filed without 

obtaining permission to withdraw a previous suit of 
the same nature — Maintainability. 

Where a suit for ejectment was brought in a succeed¬ 
ing year, when a former suit with regard to the same 
subject-matter, had been withdrawn, without obtain¬ 
ing permission to file a fresh suit- Held, the suit was 
barred by O 23 , C.P.Code. {Fremantle, S. M,) KaL? 
MISIR V. Jamuna Misir. L. R. 6 A. 282 (2) (Rev.)> 

- 0. 23 and S. 92—0. 23, applies to S. qz — 

C. P. Code, S, 92 . ' 

A judge has jurisdiction to pass a decree on the basis 
of compromise in a suit brought under S. 92 , C.P.Code. 
O. 23 of the Code of Civil Procedure dealing with ad¬ 
justment of suits does not exclude suits under S. 92 ^ 
{Newbould and Chose, JJ.) SYED ABU MaHOMED* 

Barakat Ali V. Abdur Rahim. 80 I. c. 44 ; 

A. I. R. 1926 Cal. 187. 

-0. 23. B. 1 

Amendment- 

Appellate Court. 

Arbitration. 

Bar of fresh suit. 

Co-Plaintiff. 

Effect of order. 

Execution proceedings. 

Finality of order. 

Formal defect. 

Form of order. 

Grounds for. 

Leave to withdraw. 

Order as to costs. 

Partition suit. 

Probate proceedings. 
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C, P. CODE (OF V 1908), 0. 23, B. 1—Amend¬ 

ment. 

Public trust. 

Bevision. 

Withdrawal without leave 

Amendment. 

-0. 23, B. i— Atne 7 idmefit refztsed — Plaint — 

Withdraival of. 

An amendment of a plaint was refused at a late 
stage of a trial on the ground that the suit would have 
to be tried de novo if the same was allowed but the 
Court gave leave to the plaintiff to withdraw his suit 
with liberty to bring a fresh suit. Held, the procedure 
was illegal. (IVazir Hasan, A. J. C.) BULAQUI 

Das V. Jugal Kishore. 87 I. C. 1056 : 

A. I R. 1923 Oudh 718. 

Appellate Court. 

' ' —0. 23, B. 1— Appellate Court can allow with¬ 

drawal. 

A Court of appeal has power to grant permission to 
withdraw a suit with liberty to file a fresh suit. {Pyves. 
/.) Tewari GajraJ Singh 7^ Sri ThakurJi 
MaHARAJ. 74 I. C. 894 : A. I. B. 1924 All. 260. 

■ - 0. 23, B. 1— Appellate Court — Leave to with¬ 

draw ruit 

An anpellate Court can grant leave to the plaintiff 
to withdraw his suit with liberty to sue again in res¬ 
pect of the same subject-matter. 35 Bom. 261 , Dist. ; 
22 Bom. L. R. 774 Foil. (^Shah and Crump, J J.) 

Sheikh Hasan Ghulam Mohidin v. Mahomad 
ALi Sheikh Mahomed 22 Bom. I. B. 1183 : 

59 I.C. 210 : 45 Bom. 206. 

' -0. 23, B. 1 (2)— Appellate Corert — Pule ap¬ 

plies to—But circumstances should justify reversal of 
trial Court's decree. 

The Court can also in appeal give permission under 
O. 23 , C.P.Code. for v ithdrawing a suit with liberty to 
bring a fresh suit but generally this can be done only 
in a case w^here the appellate Court discovers that the 
suit ought to fail on the ground of some formal defect 
and by reason of such discovery it js of opinion that 
the decree of the trial Court ought to be reversed 
Where the defects were those which had been embo¬ 
died in the objections w-hich had been taken in the 
written statement and had been made the subject of 
issues in the first Court, and the plaintiff being aware 
of those defects had gone to trial and fought the case 
out with a view to persuade the Court to hold that the 
defects which bad been pointed out had not existed. 
Held : that having failed there, it did not lie in his 
mouth at the appellate stage to say that they w’ere 
really formal defects and that, because they were so, 
the lower appellate Court should have given him per¬ 
mission to withdraw from the suit. {Suhrawardy and 
Cuming, //.) NISHI KaNTA SaRKAR v. UMAR LAL 
SaRKAR. 41 C. I. J. 186 : 86 I. C. 1029 : 

A. I. B. 1925 Cal. 711 

~■ 0. 23, B. 1 —Appellate Court—Poivers of. 

To give an appellate Court jurisdiction to act under 
O. 23 , R. I, cl. ( 2 ) there must be either some formal 
defect or something in the nature of a formal defect 
ejusdem generis under sub-clause (b). Otherwise the 
Court has no jurisdiction to act under the order. 
^Greaves, J.) UDOY CHAND v. MULLA ReASAT 
HoSSAIN. a. I. R. 1922 Cal. 58. 

■' . 11 — 0 . 23, B. 1 —Appellate Court—Appeal by some 

defendants only—Withdrawal of suit against them in 
appeal leaving intact decree against non-appealing de¬ 
fendants should not be allowed — Pjfect—Ryotwari 
tracts—Irrigation disputes^Decree against Govern¬ 
ment—Ryots when aggrieved by—Appeal from decree 
against Government—Pkeir right of. 


' C. P. CODE (V OF 1908), 0. 23, B. 1—Bar of fresh 

8U t. 

O. 23 , R. I, C.P.Code, which gives a plaintiff the 
right to withdraw his suit and abandon part of his 
claim is inapplicable to the case of a plaintiff respon¬ 
dent. Assuming that the appellate Court can in the 
exercise of its discretion allow a plaintiff respondent 
to withdraw his suit as against the defendant appelant,, 
it will not be a sound exercise of such discretion to 
allow the withdrawal in a case in which some of the 
defendants only have appealed, and they will be ag¬ 
grieved by the decree of the Court below being allowed 
to stand as against the other defendants who have not 
appealed. Ryots in ryotwari tracts whose lands are 
imgated by a Government tank are prejudiciallyaffect- 
ed by a decree against the Government affecting the 
watersupply to that tank and can appeal against the 
same though th e Government does not choose to appeal 
against it. (^Ayling and Odgers, //.) DHARMA KaJA 
V. PeTHURaJa 18 L. W. 243 .* 

(1923) M. W. N. 677 ; 46 Mad. 811 : 

74 I. C. 4 ; A. I. R. 1924 Mad. 79 : 43 M. L. J. 212 

-0. 23, R. 1— Appellate Court — Right to with¬ 
draw suit in, is not ati absolute right. 

An appellant is not entitled to withdraw iris suit in 
the appeal Court under O. 23 , R. i (i) as a matter of 
course. In other words a plaintiff appellant has no¬ 
absolute right to withdraw his suit in appeal. {Dalai, 

A. J. C.) Saiyed Ashiao Hussain v. Saiyed- 
Bunyad Hussain. 9 0 . & a. l. R. 415 ; 

A. I. B. 1923 Ordh 252. 
— ■ 0. 23, R. 1— Appellate Court, whether can 

allo7U withdrawal of suit — Jurisdictiott. 

Where evidence to meet the issues framed has been 
adduced by both parties and on these issues a decision 
has been arrived at and a decree has been passed, and 
that decree has been upheld on appeal, the High Court 
in Second Appeal has no power to allow withdrawal of 
the suit and to deprive the defendant of the advantage 
he has gained from the decision of the issues in his 
favour. iAda7/ii, /.) DEBENDRA CHANDRA V, 
CHADHURI BaNDHU. 61 I. C. 831 r 

2 Pat. L. T. 591. 

■■ " ■ *0. 23, B. 1— Applicability — Eiectme7it suits — 
Agra Tenancy Act. 

O. 23 applies to ejectment suits filed under the Agra 
Tenancy Act. {Bur7t, J. A/.) MT. AbaDI BEGAM 
V. Mt. Ketki KuaR. L. R. 6 A. 65 (Bev.) 

Arbitration. 

-0. 28, R. 1— Arbitratio7t — Reference to arbi¬ 
tration pending suit—Award void drie to invalid refer¬ 
ence—Withdrawal of suit ought fiot to be allowed — 
But allowisig is 7toi void. 

Where a reference to arbitration under the second 
schedule Para. 1 was invalid for want of consent of 
one of the parties, Held : that the Court ought not 
to have allowed the plaintiff to withdraw the suit with 
leave to briug a fresh suit but should havo proceeded 
with the suit but that where permission had actually 
been given a second suit was not barred by the exis¬ 
tence of the void award. {Devadoss /.) T S. 
SuBBA RaO V. APPADURAI. 21 L.W. 49 8 : 

86 I.C. 889 : (1925) M. W. N. 97 : 

A.I.B. 1925 Mad. 621 : 48 M. L. J. 142; 

Bar of fresh suit. 

0 . 23, B. 1— Bar of fresh suit—Ejectment 
suit—Withdrawal of—Fresh suit ftot barred. 

In ejectment suits, as in suits for partition, there is 
a cause of action recurring every year and the wlth- 
1 drawal of a suit in one year without leave to sue afresh 
I is no bar to a suit in the subsequent year. {Fremantle 
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C. P. CODE (V OF 1908), 0. 23, R. 1—Bar of fresh 

sxiit. 

.V. .1/ ) iMRAlv. RaJA DURGA NARAIN SINGH. 

L. R. 5 A. U6 (Rev.). 

-0. 23, R. 1 (Z)—Bar of fresh suil—iVith- 

<ira'val iviihout leave —“ Sublect-tnatter" if meatis 'pro- 
perty"in sitil—Suit o)i different cause of action. 

The words “subject matter” used in O. 23 . * (3) 

are not to be identified with the “property ’ in the suit* 
They mean the cause of action for a claim. A suit as 
a dirferent cause of action though relating to the same 
property is not barred, if the suit is withdrawn without 
leave of Court. {iVazir Hasan. A. J. C.) PUT'I'OO 
Khan v. ahmad Zaman Khan. 9 0. & A.L R. 978 : 

74 I. C. 56 : A. I. R. 1924 O-'dh 180. 

- 0. 23. R. 1 —Bar of fresh suit—Ejectment 

suit—IVithdratval of — Wrong survey numbers given — 
Fresh suit not barred. 

Where a prior suit for ejectment giving wrong survey 
numbers of the lan<l was withdrawn without liberty to 
sue afreshi a subsequent suit for ejectment of the 
defentlant from the correct survey number and area is 
not barred. {^Fremantle. S. il/.) liANDHO v. MT, 
CHAURASt. L. R. 5 Ovdh 105, 

- 0. 23, R. 1 —Bar of fresh suit—Withdrawal 

wi.kout leave—Same cau^e of action—Subsequent suit 
7 i'ith added Pray’r—Bar 

Where a prior suit in which the plaintiffs claimed a 
declaration of their title to a certain War Bond in the 
hands of one of the defendants was withdrawn without 
liberty to bring a fresh suit, and the plaintiffs brought 
another suit for the consequential relief of the recovery 
of the War Bond or its value. Held that O. 23 , R. i, 
C. P. Code, barred such a subsequent suit. {Pratt 
and A/aegregor, J J .') MaUNG MU 7'. MAUNG KYAW 
Gyi. 1 R 618 : -<7 I. C. 393 : A. I. R. 1924 Rang. 127. 

CO'Plaint ff. 

- 0. 23, R. 1 (4) — Co-plaintiffs—One of several 

plaintiffs—/f can 7 uiihdraw suit — Consent. 

One of several plaintiffs cannot withdraw from the 
suit without the consent of the others. {Fr.mantle. 
S. M. and Burn, J. M.') MaHOMED ILYAS v. 
FaQUIRA. 10 0. & A. L. R 210 : L. R. 5 A. 78 (Rev.). 

- 0. 23. R. 1 —Co plaintiffs — Withdrawal of 

unnecessary plffs. — Effect. 

Withdrawal by unnecessary plffs. from a suit does 
not necessitate the dismissal of the suit. {Hopkins, 
S.Mf) PhagooKurmiv DharmaraJ. 

2 U. P. L. E. (B. R.) lOj : 60 I. C. 592. 

- 0. 23, R. 1— Co plaintiffs — Withdra^oal of 

some plaintiffs — Legality. 

Where the Court allows some plaintiffs to with¬ 
draw with liberty to file a firesh suit without the con¬ 
sent of the others, the Court acts without jurisdiction 
and a fresh suit is i)arrt.d. {/loala Prasad and Ross. 

y/.) MT. Ram Dei v. mt. Bahu Rani. 

1 P. 228 : A. I. R. 1922 Pat. 489. 

- 0. 23 , R. X^Effect of not granting permission 

—Bar of suit. 

When an application for permission to withdraw 
with liberty to file a fresh suit is disposed of by an 
order stating “plaint withdrawn, case to be filed,” a 
fre.sh suit for the same reliefs is barred. {Fremantle, 

S, M ') Mt Munni Bibi V. raghubar. 

L. R. 6 A 54 (Rev.). 

Effect of order. 

- 0. 23, R. 1 —Effect of order—Suit withdrawn 

is one as if never brought. 

Per Suhrawardy, J, —When a suit is allowed to be 
withdrawn with leave to bring a fresh suit under O. 23 , 
C.P. Code, it should be regarded as having never been 
brought. It is available for no purpose. It does not 


|C. P- CODE (V OF 1908), 0. 23 R. 1—Final ty of 
I order. 

save or give fresh start to limitations; nor does it afford 
a fresh cause of action. {Walmsley, Newbould, C. C. 

Gh 'se Suhrawardy and B.B. Chose, JJ.) BECHARAM 
CHOUDHUUI V PURNA CriANDRA CHATTERJI 

41 C. L. J. 456 : 88 I, C. 637 : 

29 C. W. N. 755 : A.I.R. 192-5 Cal. 845 (F B.) 

■ — ■—-0. 23, R. 1— Effect of ordet—Effect of per- 

mission. 

Permission to withdraw suit does not imply recogni¬ 
tion of maintainability of a suit nor has Court power 
to provide to the effect in the order. {Oldfield and 
Ramesam, //.) MUTHIAH CHETTY v. PaLANIAPPa 
CheTTY. 46 Mad. 90 : 15 L. W. 190: 

A. I E. 1922 Mad 447 

-—0. 23, R. 1 —Effect of order — Presumption — 

Objection to other order. 

.\n order under O. 23 , R. i ( 2 ) gives rise to a rebut¬ 
table presumption that the Court passing it was satis¬ 
fied that conditions mentioned in either the sub-rule 
(-j) or (//) were fulfilled So while questioning the 
validity of such an order it must be proved that none 
of the conditions mentioned in els. (rt) or {b') were 
satisfied and the mere fact that the Court did not give 
reasons for its order will not be a sufficient ground for 
an objection to the order. {Miller, C. /., Mullick 
and Jwala Prasad. JJ.) RaJ KUMAR MaHTON ?/. 
Ram KHELAWAN SINGH. 3 P. L. T 80: 

1922 P. H. C. C. 17 : 1 P. 90 : 64 I C. 337 . 

A. I. R. 1922 Pat. 44 (F. B.). 

-——0. 23, R. 1 —Effect of order—Omission to sue 

for a portion of the claim—Withdrctival of suits with 
liberty to bring a fresh suit—Subsequent suit including 
claim previously omitted 

The plaintiff who had omitted to sue for a portion 
of his claim withdrew the suit with liberty to bring a 
fresh suit under the provisions of O. 23 , R. i, C. P, 
Code. Later on he brought a suit including the por 
tion of the claim so omitted in the prior suit. Held, 
that effect of vvithdrawal under O. 23 , R. 1 waste 
leave the parties in the same position as if no such 
suit had been instituted and that O. 2 , R. 2 , did not 
deprive the plaintiff’s right to include the omitted 
portion of his claim in the subsequent|suit. lO M. 160 ; 
18 All. 53 followed. {Young, /.) Ma PO v. A BUX. 

3 Bvr. L J 189 : A. I B. 1925 Rang. 118. 

Execution Proceedings. 

-0. 23, R. 1 —Execution proceedings — With- 

draiual of—Ol der of rejection — Appeal. 

O. 23 , R. I, C. P. Code, does not in terms apply to 
withdrawal and abandonment or execution proceedings 
but there is nothing to prevent a decree-holder from 
withdrawing his execution application. If the Courts 
persist in selling property of the judgment-debtor in 
spite of the prayer of the decree-holder not to proceed 
with execution it acts without jurisdiction. {Jwala 
Prasad and Ross, JJ.) RAM PRASaD RaI v. 
MaHESH Kant. 1 Pat. 232 : 3 Pat. L. T. 445 : 

65 I.C. 122 : A. 1. E. 1922 Fat. 525. 

Finality of order. 

- 0. 23, R. 1 —Finality of order—Institution 

oi subsequent suit. 

If the Court allows a suit to be withdrawn with per¬ 
mission to sue afresh, the Court trying the subsequent 
suit cannot enter into the question whether the order 
of the former Court was properly made- {Chattertee 
and Nnvbould, J J.) SaMADDI ShEIKH v, FULBASM 
Bewa. 65 I. C. 704 : A. I. B. 1923 Cal. 269 (1), 

-0. 23, R. 1 —Finality of order—Not open to 

objection in a subsequent suit. 
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c. P. CODE (V OF 1908), 0. 23, R. 1—Formal Defect. 

I 

If an order is passed with jurisdiction under O. 23 ,' 
R. I ( 2)1 C. P. Code, it is not void even though it is 
passed improperly and it is not open to an objection 
in a subsequent suit between the parties regarding the 
subject-matter of the prior suit. {Miller^ C.J. Mullick 
and Jwala Prasady //■) RaJ KUMAK MAHTON S'. 
RAM KHELAWaN Singh. 1 P. 90 : 3 P. L. T. 80 : 

1922 P. H. C. C. 17 : 64 I. C. 337 : 

A. I. R. 1922 Pat. 44 (F.B.). 

Formal Defect. 

-0. 23, R. 1 (2)— Formal defect — Pathtuay 

claimed as Public — C. P. C dc, o. 91 not followed — 
special damage not proved-—Defe t is not formal. 

A suit for declaration of a public right of pathway, 
without taking recourse to S. 91 , C. P. Code or Order 1 , 
rule 8 , C. P. Code and without proving special dama¬ 
ges, does not fail by reason of “ formal defect. ” 
\Suhraioardy and Cuming^ JJ■') NISHI KaNTA 
Sarkar Umar Lal Sarkar. 86 I. C. 1029 : 

41 C. L. J. 186 : A. 1 . R. 1925 Cal. 711. 

———0. 23, R. 1— Formal defect — Allegation ~ 
Ptoof—Leave to wit/idraio — Revisiati, 

A Court ought not to grant leave to withdraw a suit 
with liberty to sue a fresh on a mere allegation that 
there is a formal defect, without .satisfying itself that 
it does exist as a matter of fact. An order granting 
leave to withdraw without sufficient or proper cause 
can be interfered with In revision. (Pic/iardson, /.) 
Srimati Kiranmoy Dasi V. Rama Nath Pal. 

64 I. C. 666 (Cal.) 

-—0. 23, R. 1 (2)— Formal defect — Other suffi¬ 
cient grounds in R. I ( 2 ) (^) < 2 ;-/ejusdem generis with 
R. 1 ( 2 ) (a). 

The words “ other sufficient grounds for allowing 
the plaintiff to institute a fresh suit ” in O. 23 , Cl. 2 
(b) must be taken to mean elusdem generis with the 
words in Cl. 2 (a) that is to say, “some formal defect” 
( 1911 ) I M. W. N. 105 , Rel. on. Where the plaintiff 
was not ready to go on with his case. Held., that per¬ 
mission to withdraw the suit, and to institute a fresh 
suit should not be granted. l^Beasley, /.') Subedar 
Naimathulla Khan v. Abdul Razack. 

22 L. W. 535 : A. I. R. 1925 Mad. 1268. 

-O. 23, R. 1 (12) (a)— Formal deftct — Radical 

defect is not ” formal ” 

A defect which goes to the root of plaintiff’s claim 
is not a * formal ” defect. (^Jackson., /.) Venkata- 
RAMAYYA v. BaNDI VeeRASWAMI. 21 L. W, 282 : 

88 I, C. 663 : A. I. R. 1925 Mad. 617. 

-- —’0. 23, R. 1— Hon-inclusion of prayer for pos. 

session in declaratory suit is not formal defect. 

A suit which must fail by reason of the cause of 
action on which it is found not being substantiated by 
evidence cannot be said to fail by reason of some for¬ 
mal defect. The essential element of a cause of action 
for a declaratory relief is the fact that the plaintiff is, 
in possesion and if that fact is not established the suit 
fails on merits and the defect is not a formal defect 
though the result is attracted by the provisions of S .42 
of the Specific Relief Act, Allowing withdrawal on | 
the ground that in a declaratory suit the plaint did not | 
contain a prayer for possession is gravely irregular as 
the question affects jurisdiction and is not merely one 
of form. {iVazir Hasan., J, C.') MT. £JaZ RaSUL 

Khan v. Mubarak Hussain. 27 0 . c. 231 : 

11 0 . L. J, 613 : 79 I C. 1033 ; 

A. I. R. 1925 Oi'dh 291. 
— I — Q. 23, B. 1— Formal defect — Obiections by de- 
fep^ant is not proof of formal defect—Court must be^ 
satisfied that there is such defect. ‘ 


C. P. CODE (V OF 1908), 0. 23, R. 1—Form of order. 

The fact that numerous objections have been taken 
by the defendant is not sufficient proof that formal de¬ 
fects exist. This is an utterly wrong position to take. 
In order to give a Court jurisdiction to act under O. 23 
R I, it is not sufficient that the defendant should 
allege legal defects but the Court must be satisfied 
either from the plaintiff’s admission or otherwise that 
there really is some formal defect which must lead to 
the failure of the suit or some other sufficient cause 
within the meaning of the rule. {^Daniels, J. C.') 

Rajindra Puri v. Beni Madho. 11 0. L. J. 351 : 
79 I. C. 1031 : 10 0. & A. L. R. 823 : 1 0. W. N. 383 r 

A. I. R. 1926 Ondh 140. 
-0. 23, R. 1 —Formal defect—Omission to ob¬ 
tain permissiofi of insolvency Cottrt is a formal defect. 

Where a suit, which was well within time, was filed, 
against an insolvent without the permissions of the in¬ 
solvency Court. Held, that such omission was a forma! 
defect and permission to withdraw and file a fresh suit 
with the permission of the Insolvency Court should be- 
granted. (^Lentaignc, J .) ROWE AND CO., LTD. v. 
Tan Thean Taik. 2 Rang. 643 : 84 I. C. 90V : 

A. I. R. 1926 Rang. 106. 

' —0. 23, R 1— Formal defect— Bar of O. 2, R. 

2 . C.P. Code—Leave to withdraw both suits with liberty 
to sue afresh — Mistake of laiv or fact. 

In respect of goods sold and delivered before a cer¬ 
tain date ‘plaintiff had instituted two suits for their 
price. Later on apprehending that the second suit 
would be barred by O. 2 , R. 2 , C. P. Code plaintiff be¬ 
fore the framing of issues, applied for leave to with¬ 
draw them with liberty to bring a fresh suit in respect 
of the price of the whole quantity of goods. Held,. 
that the plaintiff should be granted leave to withdraw 
with liberty to sue for the consolidated claim, inas¬ 
much as his mistake was a bona fide one. 

Lcntaigne, J. —The expression “ formal defects 
must be given a very wide and liberal meaning and 
presumably as connoting defects of various kinds w hich 
are not defects affecting the merits of the case on 
substantial questions (including equities and estoppels> 
reasonably arising between the parties. It is impossi¬ 
ble to lay down any exhaustive definition of what are 
sufficient grounds within the meaning of O. 23 . R. 1 , C. 
P. Code. Amendments of pleadings should equally be 
allow'ed in suitable cases in order to overcome the 
effects of bo7ta fide mistakes whether of law or of fact, 
and it does not matter whether the assertions or omis¬ 
sions caused by such mistakes were deliberately made 
or not. If the Court is satisfied that there is a reason¬ 
able apprehension that the suit must fail if the per¬ 
mission to withdraw is not granted, the plaintiff is en¬ 
titled to be given leave to withdraw-. Decisions to the 
effect that an appellate court had not legally granted 
the permission to w-ithdraw- on a particular ground 
would not amount to an authority to the effect that 
such ground would not have been a proper ground for 
the granting of such relief if applied for at an early 
stage of the Sait in the trial Court. {LentaigTze, /.) 
K. E. A. K. A. Sahib & Co. v. K. M. Adamsa. 

2 Rang. 66 ; 81 I. C. 465 . A. I. R. 1924 Rang. 249. 

Form of Order. 

' ~0. 23, R. 1— Form of ordet—Dismissal of 
Suit on merits containing a permission to bring a fresk 
suit does not etUitle plahitiff to file fresh suit, where no 
application under R. i is made. 

Where a Court in dismissing a suit made a remark 
that the plaintiffs were at liberty to file a fresh suit,, 
but there was no formal application under O 23 , R. i 
for withdrawal. Held, the remark does not amount to. 
a permission to bring a fresh salt under O. 23 , R. i.. 
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C. P. CODE (V OF 1908), 0. 23. R 1—Form of order. 

{Lord Phiihmore.) FaTEH SINGH r.jAGANNATH 
UaKSH Singh. 52 I. A. 100 : 6 L. R. P C. 50 : 

12 0. L. J. 117 : 2 0 W. N. 25 : 47 All. 158 ; 

27 0. C. 334 : 27 B. L. R. 725 : 29 C. W. N. 749 ; 

23 A. L. J. 739 : 22 L. W. 68 : 

A. I. R. 1925 P. C. 55 : 48 M. L. J. 64 (P. C.). 

-0. 23. K. 1 —Form of order—Plaintiff apply- 

jng hut Court not alUnving withdrawal with liberty to 
bring frcsh suit—Court should simply dismiss the 
application. 

Where the plaintiff does not desire to withdraw from 
the sviil unless liberty to bring a fresh suit is granterl 
ami the C'ourt considers that such liberty should not 
be granted the proper course is simply to di.>mis.s the 
application. 32 Bom. 345 , Foil. {Neivbould., /.) 
Kamini Ku.mar t'. RaJendra Nath. 

42 C. L. J. 219 : 90 I. C. 432 : A- I. R. 1926 Cal 233. 

. ... .—0. 23, R. 1.— Form of order — Perniission 
need not he express. 

'I'be pernnssion mentioned in O .231 H* *» C. P. Code, 
need not be express. It is sufficient if the grant of 
permission can be implied from the order, read with the 
application on which the order was passed. 3 P. R. 
1905 and 97 P. K. 1916 . Diss. The defts. cannot 
question the propriety of the order granting the per¬ 
mission which has become final, at the time of filing a 
fresh suit.( 6 ‘/f< 7 <// fal and A/artineaus J J •) BaNWaRI 
L\L V. Kishen Devi. 67 I. C. 1002 : 2 L» L. J. 242, 

-0. 23. R. 1— Form of order—Liberty to file 

fresh suit—Afeed not he expressly given. 

A court can impliedly give a plaintiff permission 
under O. 23 , R. i to institute fresh suit after with¬ 
drawing a pending one. There is nothing in that rule 
demanding that the permission should be given express 
ly. {/fallifax. A. /. C.) SaVITKI tv. MaDHORAO. 

A. I. R. 1924 Nag. 285. 

-0-23. R 1— Form of order — IVithdrawal of 

suit—Order of Court granting leave—Form of. 

The procedure under O. 23 , K. i, C. P. Code, is that 
the plaintiff withdraws his suit. The suit is not dis¬ 
missed at all and the act is the act of the plaintiff, not 
of the Court. Where there was no application and no 
withdrawal and the suit was dismissed, the Court re 
marking that the plaintiffs might sue afresh if they 
chose, field, that there was no grant of leave to 
withdraw the suit with liberty to .sue afre.sh. (Dalai 
and Simpson, A. y. Cs,) FaTEH SINGH v. JAGAN- 

NATH Bakhsh Singh. 10 0 . L. J. 132 : 

74 I. C. 549 ; A. I. R. 1923 Oudh 242. 
[See on appeal Fateh Singh] 52 I. A. 100 : 

47 A. 158 • 48 M. L J. 64 (P. C.). 

Grounds for. 

-—0. 23, R. 1 —Grounds for — Non-service on 

heirs of deceased defendant. 

The fact that notices on the heirs of a deceased de¬ 
fendant could not be served is no ground for allowing 
plaintiff to withdraw a suit with liberty to file a fresh 
suit. (Shah, A. C. J. a-'d Crump, J.') LaKSHMIBAI 
Jagannath JOSHI v. Veshwant Vithal Bagkar. 

24 Bom. L. R. 909 : 76 I. C. 283 1 47 Bom. 92: 

A. I.R 1922 Bom. 449(1). 

■ ■ 0. 23, R. 1 —Grounds for — Plaintiff's case 

failing cnving to mistaken view of law—Witluiraxoal 
cannot be Permitted. 

The fact that a plaintiff’s claim has failed on ac¬ 
count of a mistaken view of the law is not a sulficient 
ground for permitting withdrawal of suit in second 
appeal. (Suhrawardy and Cuming, J J.') SiTINDRA 
MOHAN Tagore v. Bama Sunderi Devi. 

88 I. C. 612: A. I. B. 1926 Cal. 432. 

■ - -0. 23, B. 1(2) (b) — Grounds — Other ground 


C, P. CODE (V OF 1908), 0. 23, R. 1—Grounds for. 

must be analogous to “ formal defect 

‘ Other sufficient grounds * in Sub-cl. (b) O. 23 , R. 

1 must be e/usdem generis with the formal defect in 
sub-cI. (a). (Jackson, J.') VENKATARAMAYVa v 
Hanoi Veekaswami. 21 l. W. 282* 

88 I. C. 665 : A. I. R. 1925 Mad. 617. 

- 0. 23. R. 1(2) — Grounds—Issues foitud _ 

Plaintiff failing to Prove case—tViihdrawal cannot be 

allotved. 

The Court has no power under the rule to grant per¬ 
mission to the plaintiff to withdraw from the suit, with 
liberty to institute fresh suit, in a case where the issues 
have been joined and the plaintiff fails to produce 
evidence in support of the issues or where evidence 
has been adduced, but the evidence is not such as to 
support the plaintiff’s case. The reason is that in a 
case of this character the suit must fail not by reason 
of some formal defect, but on the merits and appre¬ 
hension of failure in the suit cannot be said to con¬ 
stitute a sufficient ground for allowing the plaintiff to 
institute a fresh suit. (Jackson, J.) VenkaTA- 
RAMAYYA V. BaNDI VeeRASWAMI. 88 I. C. 666 : 

21 L. W. 282 : A. I. R. 1926 Mad. 617. 

0. 23, R. 1 — Grounds—Does not apply where 
plaintiff withdraws case under fear that his allegations 
will fail. 

Where the plaintiff under a fear that he will fail on 
the case set up by him desires to withdraw so as to be 
able to bring another suit on completely different alle¬ 
gations. O. 23 , R. I does not apply to the case. Be¬ 
cause in such a case the failure of the suit would not 
be due to some formal defect but it will be on 
merits. (Bakers J. C.) Mt. RaNGUBAI v. MaDHO- 
RAO. 81 I. C. 276 : A. I. R. 1925 Nag. 101. 

-0. 23, R. 1 (2) (h)^Grounds^"Other suffi¬ 
cient grounds" must not be 7vholly dissimilar to some 
formal defect. 

“Other sufficient grounds” would not cover any 
ground wholly dissimilar to some formal defect. The 
interpretation of the words “other sufficient grounds” 
in the clause should be the same as that of the words 
“other sufficient reason” used by the Legislature in 
connection with an application for review of judgment 
in R. I, sub r. (i), clause (c) of O. 47 , of C. P. Code. 
(IVazir Hasan, J. C.) MT. EJah RaSUL KHAN v, 
Mubarak Husain. 27 0 . C. 231: 11 0 . L. J. 613 : 

79 I. C. 1033 : A. I. R. 1925 Ordh 291. 
— — 0.23, B. 1 —Grounds for—Plaintiff bound to 

fail owing to substantial defect in plaint—Permission 
cannot be granted. 

The fact that upon tne case as made in the plaint 
the plaintiff could not succeed is no ground for allow¬ 
ing the plaintiff to withdraw from the suit with liberty 
to bring a fresh suit. Such permission can be granted 
only when the suit is bound to fail by reason of some 
formal defect or on other sufficient grounds analogous 
to those provided for in Sub-Cl, (a). (Kulwant 
Sahay, J.) JaGANNATH SaHU v. SHEO GOBIND 
PRASAD. 90 I. C. 217 : A. I. R 1926 Pat. 128. 

-0. 23, R. 1 —Grounds for—Improper grant of 

have—Remedy of aggrieved party—Appeal ^ Revision 
— Suit. 

The circumstances contemplated by O. 23 , R i of 
the Code are confined to those mentioned in Cls. (a) 
and (3) of R. i, sub r. ( 2 ) of the Order, and do not 
include a case where the Court making the order is 
not satisfied that the circu.mstances mentioned in cls. 
(< 2 ) or (<5) exist. If the Court is not satisfied that the 
circumstances contemplated in the rule exist then it 
has no jurisdiction to make the order as th^jurisdic- 
tion is only conferred where the court is $0 satisfied. 
If this condition is not /plfilled it is clear that the 
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•C. P. CODE (V OF 1908), 0. 23, E. 1—Grounds for. 

jurisdiction does not arise. In all cases where an 
order under the rule is made it must be presumed in 
the absence of proof to the contrary that the Court 
was satisfied that the conditions in one or other of the 
•els. (<z ) and (^> existed. Where the court had juris¬ 
diction to make the order it is not open t j the C'ourt 
in a subsequent suit to question the propriety of his 
decision, or to consider whether in fact there existed a 
iormal defect or other sufficient ground for the order. 
Where jurisdiction is conferred to determine a parti¬ 
cular question and the Court having jurisdiction deter¬ 
mines it, the decision is binding upon the parties, 
whether right or wrong until it io set aside by some 
^process known to the law in that suit. This may be 
-done either by review of judgment or by appeal or 
revision where such procedure is permitted by lav/ in 
^he particular case. It cannot be done in a collateral 
proceeding. To hold otherwise would be to destroy 
the finality of all legal proceedings and to render a 
determination of rights by a Court of law impossible. 
24 C. W. N. 723 (F. B.) foil : 3 P. L. J. 404 ; ( 1920 ) 
Pat. 232 overruled. {Dawson Miller^ C. J. Mullick 
■and Jwala Prasad, //.) RaJKU.MAR MaHTON v. 

Ram Khelawan Singh. i p, 90 ; 3 P. L. T. 80 : 

1922 P. H. C. C. 17 / 64 I. C. 337 : 

A. I. R. 1922 Pat. 44 (F. B.). 

0. 23, R. 1, and S. \Xb-~^Grounds for-In- 
•ability to produce 7oitness, if reason for withdrawal 
— Revision, 

Inability to produce important evidence is not a 
sufficient ground, under O. 23 , R. i, Sub-R. ( 2 ), Cl. 
•(^) of the Code, to allow a plaintiff to withdraw his 
suit with liberty to bring a fresh one and a Court 
which does so. acts illegally and with material irre¬ 
gularity, in the exercise of its jurisdiction and the 
order is liable to be set aside in revision. {Das and 
Rossyjj.) Uchant Ahir v. Basawan AHIR. 

2 P. L. T. 634 • 61 I. C. 639 : 6 P. L. J. H2. 

-0. 23, R. 1— Grounds—Apprehension that 

second suit would be barred under O. 2 . R, 2 is good 
ground for allowing withdrawal'-C.P. Code, (9. 2 , R, 2 . 

Where the object of the plaintiff in withdrawing 
the suits under O. 23 , R. i was to consolidate the two 
claims in a single suit which would avoid any danger 
of the second suit being held to be barred under O. 2 
R. 2 , Held : that he should be allowed to withdraw 
with permission to bring another suit. ( 1887 ) 10 Mad. 
160 , (, 188 . 5 ) 7 All. 624 , ( 1894 ) 17 All. 53 Foil. {Len- 
■taigne,/.) K. E. A. K. A. Sahib & Co. v. K. M. 

adamsa. 

2 Rang. 66 : 81 I. C. 465 : A. I. R. 1924 Rang. 249. 
~ ““0. 23, R. X—Z,ate stage—-Suit for possession 

of share in Melvaram and Kudivaram— Trial almost 
Hosed—Plaintiff wishing to withdraw part of the 
claim withoict specific reasons cannot be allowed to tvith- 
draw. 

Plaintiff claimed partition and possession and a per¬ 
manent injunction restraining the defendant from en¬ 
tering on the plaintiff’s share in both the Melvaram , 
and Kudivaram of the suit land. After defendant 
filed his written statement and the issues were framed, 
he asked for permission to withdraw the suit in respect 
of the Melvaram and to confine himself to the claim 
of the Kudivaram. No specific reasons were given 
for such withdrawal. The lower Court permitted the 
withdrawal and granted leave. Held that the lower 
Court used its discretion wrongly and that the defen¬ 
dant should have such order vacated without waiting 
for the final judgment. {Coutts-Trotter, C. J. and 
Ramesam, /.) N. M, KhaJaMYAN ROWTHER z/, 
AppaVU PILLAI. 1925 M. W. N, 493 ; 90 I. C. 642 : 

A. 1. R, 1926 Kad. 126. 


C. P CODE (V OF 1908). 0. 23, R. 1—Order as to 

costs. 

Leave to withdraw. 

■' ■ --O. 23, R. 1— Leave to withdraw — Conditions. 

Where some plaintiffs compromised with some de¬ 
fendants and suit was dismissed, contesting plaintiffs 
should not be allowed to get restoration of suit unless 
they paid to contesting defendants costs up to dismis¬ 
sal of suit and except on terms that the contesting 
defendants be allowed to put in objection is arising 
out of the new state due to compromise. {Rankin and 
M. H. Muker/i, //.) KaLIDAS CHANDRA RaY 2^. 
Hriday Chandra Das. 39 C. L. J. 367 : 

8.3 I. C. 958 : A. I. R. 1924 Cal. 814. 

-0. 23, R. 1 —Leave to withdraw—Power of 

Revenue Court to grant. 

Quaere —If a Revenue Court can grant permission 
to withdraw a suitor application with liberty to file a 
fresh suit or application in a civil court. {Walmsley 
and B. B. Ghose, //.) SaSI KaN'J A ACHARJa v. 
Salim Sheikh. 50 Cal. 626 : 27 C. w. N. 987 : 

74 I. C. 1001 : A. I. R. 1923 Cal. 624. 

-0. 23, R. 1 —Leave to withdraxv—Decree based 

upon concurrent findings of fact—Second Appeal. 

Where the decree is based upon a concurrent find¬ 
ing of fact, the Court cannot grant leave to withdraw, 
as the question whether such leave should be given in 
Second Appeal depends upon whether the Court is 
satisfied that the decree against the plaintiff should be 
set aside. {Sanderson, C. J. atid Richardson, y.) 

Ram Kumar Banikya v. Safiunissa Bibi. 

63 I. C. 169 (Cal.) 

““ —0. 23 , R. 1— Leave to withdraw suit—Hot a 

decree and not appealable. 

An order granting permission to the plaintiff to with¬ 
draw a suit or to abandon a part of his claim is not a 
decree and is not therefore appealable. 18 C. 322 ; 
27 C. 362 ; 15 A. 169 ; 17 A. 97 , Ref. {Abdul Raoof 
and Martineau, JJ.') SaNT Ram v. MT. SaHIB 
Kuer. 65 I. C. 719 r A. I. R. 1922 Lab. 267. 

--0. 23, R. 1— Leave to wi th d raw—A ppiicati on 

to withdraw suit cati itself be withdra^vn. ( 1912 ) M. 
W. N. 997 Ref. {Oldfield, y.) LaKSHMANA PILLAI 
V. APPALWAR alwar ayyangar. 

31 M. L. T. 451 (H. C.) : 37 L. W. 632 ; 71 I. C. 288 : 

^A._I. R. 1923 Mad. 246 : 44 M. L. J. 77. 

" 0. 23, R. 1— Suit allo'toed to be withdrawn at 

the appellate stage—Order if appealable. 

No appeal lies from an order passed by an appellate 
Court under O. 23 , R. 1 . {IVazir Hasan, A. /. C.') 
BISHUNATH V. Ram PaRSHAD. 88 I. C. 1029 (1). 

Order as to costs. 

0. 23, R. X—Order as to costs—Second suit 
dismissed for non-compliance with condition on which 
permission was granted—Third suit is barred. 

The plaintiff was allowed to withdraw his suit with 
permission to bring a fresh suit on condition that he 
paid the defendant’s costs. The plaintiff filed the 
second suit but instead of paying the defendant’s costs 
before filing the second suit he paid the same, after¬ 
wards. Held, that on dismissal of the second suit on 
the ground of his not having complied with the condi¬ 
tion on which the permission to bring it had been 
granted, the plaintiff was not entitled to bring a third 
suit. {Macleod, C. J. and Crump, J.) AmbuBAI 

Hanmatrao V. Shankarsa Nagosa. 

27 B. L. R. 243 : 87 I. C. 807 : 

A.I. R. 1925 Bom. 272 (1). 

23, R. 1, Cl. 2— Order as to costs—Leave to 
Withdraw suit with liberty to bring a fresh suit— 
Leave granted on condition of payment of costs — Disti- 
tution of fresh suit without payment of costs—Effect 

of. 
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C. P. CODE (V OF 1908), 0. 23. R. 1—Order as to 
costs. 

Where the Courr granted the plaintiff leave to with¬ 
draw a 'iiiit with lilierty to in'^titiite a fresh sxdt on pay¬ 
ment of costs of the first suit and the plaintiff filed a 
second suit without paying the costs as directed, held, 
that the plaintiff having failed to comply with the con¬ 
dition laid upon him as to the payment of costs before 
he could bring a fresh suit the first suit cannot be held 
to be pending until costs were paid therein. 33 M. 258 ; 

2 C. J. 480 followed. 31 C al. 965 ; '9 C. L. J. 529 ; 3 
Patna I., J. C^*^ dissented from. {Phil/ipt, /.) 
(iOLl.APUDI ShKSHAVVA T'. NaDF.NDLA SUBBAYYA. 

3-5 M. L. T 62 ; 20 L. W. 642 : (1924) M. W. N. 887 : 

82 I. C. 499- A. I. R. 1924 Mad. 877 : 47 M. L. J. 646. 

- —0. 23. R. 1 f3) Ordc-r <is to cjstt S/ia/r tu 

thf rtile t f fiot mofidaiory does not conflict with 

finvcr of Court under C. P- Code, •^. 35 - 

Rule ( i) ( 3 ) does not impose an unavoidable obliga¬ 
tion on tlie Court to award costs in all cases. The 
word “shall.” as used in the context, is merely directory 
and not manrlatory. This rule has not the effect of 
flivesting the ('ourt of discretion vested in it by S. 35 . 
(^ICnztr Hasan a*id Sintfson, A. J. Cs.') RAM HHOWS 
V. RA^^PAr. SINGH. 2 0. W. N. 901 : 

A. I. R. 1926 Oudh 699. 

Part t.on Suit. 

- 0. 23. R. 1 — Partition suit — In some cases — 

PlainUff cannot 7 oithdraw. 

As a general proposition a plaintiff can at any time 
withdraw a suit but that a plaintiff cannot always and 
in all circumstances withdraw is a proposition which is 
not without authority ; for instance, in a partition suit 
a defendant seeking a share is in the position of a 
plaintiff and one plaintiff cannot withdraw without the 
permission of another according to O. 23 , K. i ( 4 )* 
{Crump and Coya/ee, J/.) TUKARAM MaHADU 

Tandel V. Ramchandra Mahadu Tandec. 

49 B. 672 : 89 I. C. 984 : 27 B. L. R. 921 : 

A. I. E. 1926 Bom. 42o. 

-^0. 23. Rr. 1 and 3— Partitio'f Suit — Com¬ 
promise effected — SudsCi/uent withdrawal by plaintiff is 
not permissible. 

When in a p.artition suit a defendant has by a com¬ 
promise with the plaintiff acquired rights which other¬ 
wise could not have exi. ted, it is not open to the plain¬ 
tiff who has consented to the compromise afterwards 
to annul its effect by withdrawing’the suit. 29 Horn. 13 
Foil. {Crump and Coyafce, J J f) TUKAKAM MAHaDU 

TANDE^7^ Ramchandra Mahadu Tandel. 

27 B. L. R. 921 : 49 B. 672 : 89 I. C. 984 : 

A. I. R. 192.> Pom. 42), 
-—-0. 23, R. Partition suit — Plaintiff 

wishing in previous suit for division in status and in 
second suit, while right to Partition is stiil subsisting, 
seeking to recover his share of which he had been depri¬ 
ved, second suit is not in respect </ same su^fe t matter 
When a member of a family has withdrawn a suit 
for partition, he is not precluded from bringing another 
suit for the possession of his share of the property by 
reason of O. 23 , K. i. Where in the first suit, the 
p aintiff wished to become divided for some reason or 
other, and to enforce his right to partition : and in the 
second suit, while his right to a partition wac still 
subsisting, he was dispossessed of his share and con¬ 
sequently treating that as the basis of his action, he 
sought to recover his share. Held : that the second 
suit was not in respect of the same subject-mattei. 
{Phillips, J.) KRISHNASWAMI NaIDU V. PERU- 
MAL. 20 L. W. 640 : (1924) M. W N. 742 : 

83 I. C. 84 : A. I. B. 192o Mad, 112. 


C. P. CODE (V OF 1908), 0. 23, B. 1—Revieion. 

Probate Proceedings. 

-0. 23, R. 1 — Probate proceedings, 

O. 23 . K. 1 . C. P. Coe'e, is not applicable to probate 
proceedings. 20 C W. N. 986 and 21 Bom. 335 , Rel 
38 Bom. 300 , Dist. Even if O. 23 , R. 1 . C P. Code^ 
were considered applicable the necessary permission to 
bring a suit was given as in the statement made by 
them, they said that they intended to file a regular 
.suit, and asked for permission to withdraw from their 
application and plaintiff was allowed to withdraw. 34 
M. J. 515 and 35 Cal. 990 (995). Foil. iShadi Lai 
and Martincau, jjf) BaNWARI LaL i'. KiSHEN 
DEVI. 67 I. C. 1002 : 2 Lab. L. J. 242. 

Pvblic Tr^'st. 

-0, 23, R. 1, S. 92 and 0. 1, R. Public 

trust—Scheme suit—Withdrawal of—Court has power 
to transfer parties and decide the suit on its merits 

Where in a scheme suit under S. 92 of the Code^ 
the plff, applies to withdraw the suit and it appears 
that his object is to prevent the Court from deciding 
the suit on merits, the Court can under powers given 
to it under O. i, K. lO transpose some of the defen¬ 
dants as plffs and proceed with the suit notwith.stand- 
ing the withdrawal of the plff. {Sadasiva Iyer and 
Odgers, //.) MaHOMED SIRAJUDUIN v. GHULAM 
JiLANI. 69 I. C 233 : 12 L. W. 25. 

Rev's on. 

-0. 23, R, 1— Revision Withdrawal allowed 

—Questionof formal defect not considered—Order is 
visable. 

Where the Court without applying its mind to the 
quesrion whether there is any formal defect in the 
suit, allows the suit to be withdrawn with permission 
to the plaintiff to bring a fresh suit, and actually 
there-is no formal defect; the Court acts with material 
irregularity and its order is open to levision by the 
High Court. {Daniels, J ) GaNGA PRASAD v. MT. 
KISHNI. 47 All. 319 : 87 I. C. 175 t 

L. B. 6 A. (Civ) 155 : A. I.E. 192'^ All. 466. 

. ■ ' 0. 23, R. 1 (2)— Revision — Withdrawal 

alltnved but permission to bring fresh suit refused — 
Revision lies. 

Where in the case of an application to withdraw 
a suit in terms of O. 23 , R. i ( 2 ), the Court allows 
the suit to be withdrawn but refuses permission to 
bring a fresh suit, the courts* order is liable to be set 
aside in revision. {Boys, /.') Nat Hjl v. LaNGURIA. 

L. R. 6 A. (C V.) 62 : 8i I. C. 648 : 

A. I. R. 192) All. 272. 

-0. 23 R 1— Revision— Ordtr passed without 

recording grounds- 

An order granting leave to withdraw without con¬ 
sidering o'.' recording any grounds for allowing 
withdrawal is a wrong exercise of jurisdiction and a 
revision would lie. {Banerli, Jf) RAHMAT ULLA 

V. DHaraM Singh. 20 A. L. J. 90 : L. B 3 A. 93 : 

64 I. C. 948 : A. I. B. 1922 All. 185. (1). 

I 0. 23, B. 1— Re7'ision — Appltcaticn to with^ 
draw Dismist^l. 

P)ff.*s application to withdraw with liberty to bring 
fresh suit was disallowed and the suit dismissed. The 
application was allowed on appeal on the ground that 
there was a formal defect in the frame of suit. Held, 
there was proper exercise of jurisdiction by the Lower 
Court and no revision lay. {liggott and Walsh, //.)* 
RATAN LAL MUHAMMAD HaMIDUI.LAH KHAN. 

19 A. L. J. 47 : L. E. 2 A. 6 : 60 I. C. 899 : 

2D. P. L. B. (All.) 408. 

- 0. 23, B. 1— Revision—Leave to withdraw 

suit with liheriy—Costs to follow the event—Order- 
negativing costs of sMcessful party—Interference on 
appeal. 
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0. P. CODE (V OF 1908), 0. 23. R. 1—Revision. 

When leave to withdraw the suit with liberty is 
granted, costs must follow the event. Where in the 
matter of costs there is an omission to consider the 
necessary circumstances there is not a sound exercise 
of discretion and the High Court is entitled to interfere 
in revision, i^Maclcod, c\ J. and Cf'ump, J.) KHiM 
CHAND NARATTAMD.AS Z’. Sobhachand Bhogilal. 

25 Bom. L. R. 242 : 47 B. o59 : 72 I. C. 324 r 

A. I. R. 1923 Bom. 206. 

0. 23, R. 1 and S. 115— Ret'ision — IVith- 
drazual of suit — 0 ,'dcr by Appoitatc Coityt—Reasons 
not given — Revision. 

Where an appellate court without finding any of the 
reasons specified in O. 23 . K. 1 of the C. P. Code 
allows the plaintiff to withdraw lus suit with liberty 
to bring a fresh suit in spite of the fact that 
the suit was fought out strenuously in the trial Court, 
the order of the Appellate Court is without jurisdiction 
and is liable to be set aside in revision, ^4 C. 454 Ref. 
^Su/irawaydy und C/totzney, yy.) SUBASINI DEVI i-. 
ASHUTOSH LaHIRI. 39 C L. J. 371 : 

A. I. R. 1924 Cal. 751. 

0. 23, R 1 (2) — Revision — IVillidyawai 
of suit—Material irregularity. 

The object of O. 23 , R. 1 ( 2 ) is not to enable a 
plaintiff, after he has failed to conduct his suit with 
proper care and diligence and after his witnesses have 
failed to support his case, to obtain an opportunity of 
commencing the trial afresh in order to avoid 
the result of his previous misconduct of the case and 
so to prejudice the opposite party. An order, which 
allows a plaintiff to withdraw a suit with liberty to 
institute a fresh suit, will, according to its practice, be 
revised by the High Court. {Ratten, 0 /fg. /. C.) 
SlNGliAl KaJILA V. KaNHAI. 18 W. L. R. 30 : 

A. I. R. 1922 Rag. 84. 

’ ■ ' 0, 23, R. 1 and S. 115— Revision—Loiocr 

Court allowing without any itestification withdrawal of 
suit with liberty to bring fresh suit—Defendant greatly 
prejudiced-^IIigh Court can interfere in revision 

The suit had gone through various stages of pro¬ 
ceedings. All the • witnesses for the plaintiff were 
examined and also all the witnesses for the defence. 
l 6 months had elapsed after the institution of the suit. 
On the day fi.xed for arguments, the Court allow ed the 
plaintiff to withdraw his >uit with liberty to bring 
another suit in respect of the same subject-matter. 
Held,^ that the Court had exercised its jurisdiction with 
gross irregularity and that palpable injustice w’as done. 
Held', also that the High Court was entitled to interfere 
in revision and to set aside the order of the low er Court. 
It is the duty of the Court to see that justice is pro¬ 
perly done and that a subordinate Court does not pass 
certain orders transparently for the purpose of avoid¬ 
ing the trouble of writing a judgment. {Dalaly y.C.) 
Mt. Rabbul ARFIN f. Babu Raza. 

1 0. W. N. 861 : 10 0. & A. L, R. 1130 : 

85 I. C, 324 : A. I. R. 1925 Oudh 596. 

-—-0. 23, R. 1— Revision lies if withdrawal is 

based on grounds other than in Rule i —Failure to 
Produce evidence in time is no ground for Permitting 
withdrawal. 

The High Court can interfere on tlie revision side 
with an order passed under O. 23 , R. i, if that order 
proceeds on grounds other than those laid do vn in 
R. l. Where the only ground on which leave was 
granted was that the plaintiffs had failed within the 
time allowed to them to produce sufficient evidence 
upon which to prove their case. Field : this was not 
covered by the rule. 40 .'Ml, 612 , Diss. 40 Mad. 793 
(P. C.) Dist. {Scott'Srnitk, Lal 

Singh, 7 Lah. L. J. 290 : A. I. R. 1925 Lah. 497. 

Q. D.—VOL. I —8 s 


C P. CODE (V OF 1908), 0. 23, R. 1 (2). 

-0. 23, R. 1— Revision—Failure to exercise 

ludicial discretion. 

Wlicre the court below lias failed to exercise a 
judicial discretion, an order under O. 23 , R. i, C. P. 
Code can be made the subject of revision. {Daniels, 

y. C.) Kajindra Puriz'. Beni Madho. 

10 0 . & A. L. R. 823 : 11 0. L. J. 3j1 : 79 I. C. 1031 ; 

1 0. W. N 383 : A. I. R. 1925 Oudh 140. 


---0. 23, R. 1— Revision • Order allowing with' 

druwal for correction of survey numbers of disputed 
land after conclusion of evidence is without iurisdiction 
— C. P. Code, S. 115 . 

If an ordei under U. 23 , R. i, is passed without the 
conditions required by the section being complied with, 
the order is without jurisdiction and may be made the 
subject of revision. 44 C, 367 cV 21 O. C. 68 Ref. 
Where the real ground on which withdrawal was 
.sought for in a suit for possession was lhatthe evidence 
was not sufficient to identify the l.and in dispute w’ith 
the plots belonging to the plaintiffs. Held, that the 
order allowing withdrawal wa.s without jurisdiction, 
{Daniels, /. C.) DaUEA v. DwaRKA PaL. 

78 I. C. 121 : A. I. R. 1925 Oudh 61^ 

0. 23, R. 1— Revision lies if loiver Court 
grants permission without giving reason and the rea- 
sons for withdrawal do not come under Sub'cl. ( 2 ). 

Where the reasons for which withdrawal was applied 
for were not of the kind recognised by O. 23 , K. i 
sub clause ( 2 ), and the lower Court never applied its 
mind to this question at all and also it gave no reason 
whatever for allowing the plaintiff permission to bring 
a fresh suit. Field, the High Court should interfere in 
revision. {Daniels, A. y. C.) PULAI v. UmaNATH 
Singh. 72 I. C. 1034 : A. I. R, 1924 Oudh 107, 

Withdrawal w.thout leave. 


-w. C’O, a. X — i-v it/iarawat of a Portion of a claim 

after written statement filed by defendant and defeu' 
dant put to trouble and expense. 

The plaintiffs brought a suit in respect of both the 
melvaram and hndivaram of the suit properties. 
After written statement was filed by the defendant 
and the issues were framed and the trial almost 
over, the plaintiff prayed for permission to 
withdraw the suit in respect of the melvaram 
without assigning any reasons for the same. Field, that 
the plaintiff cannot be given liberty to withdraw. 
{ConttS'Trotter, C. y. and Ramesam, y.) KHAJA- 
MIYAN KOWTHER V. APPAVU ITLLAI. 

90 I, C. 642 : (l92o) M. W. N. 493. 

~ 23, R. X-'—if^ithdrawal without leave — Con' 

solidation of claims 

Where a Court allows withdrawal without liberty to 
bring a fresh suit, but allows the plaintiff to consoli¬ 
date that claim with a claim in another suit, the plain¬ 
tiff cannot bring a fresh suit in respect of the matter. 
{Aadasiva Aiyar and Burn, yy.) LaKSHMANAN 

Cheity V. Muthaiya Chetty, 

62 I. C. 833 : 29 M. L. T. 189 : 40 M. L. J. 126, 

-::-1 i^)~~Applicability—R. i ( 2 ) 

applies to Appellate Court—But circumstances should 
tustify reversal of trial Court's decree. 

The Court can also in appeal give permission under 
u. 23 , c. 1 . Code, for withdrawing a suit with liberty 
to biing a fre.sh suit but generally this can be done 
only m a case where the appellate Court discovers 

ground of some for¬ 
mal defect and by reason of such discovery it is of 

opinion that the decree of the trial Court ought to be 
reversed. VVhere the defects were those which had 
been embodied in the objections which had been 
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C. P. CODE (V OF 1908). 0. 23, E. 1 (2) (b). 

taken in the written statement and had been made the 
subject of isstte.s in the first Court, and the plaintiff 
being aware of those defects had gone to trial and 
fought the case out with a view to persuade the 
Court to hold that the defects which had been point¬ 
ed out had not existed ; Held, that having failed 
there it did not lie in hi-s mouth at the appellate stage 
to say that they were really formal defects and that, 
because they were so, the lower appellate Court 
should have given him permission to withdraw from 
the suit. (ySuhra'to irdy and Cuniitif', J J NlSHl 
Kanta f. Kumar Lai.. 41 C. L. J 186: 

86 I. C. 1029 : A. I R. I92j Cal. 711 

-0. 23. E. 1 (2) Other suffi.ieut 

grounds" —Ejusdem generis— Plaintiff not ready logo 
on with the case. 

Where the plaintiff was not reatly to go on with the 
case and applied for perndssion to withdraw the suit 
under O. 23, R. i. Held that “ oti.er sufficient 
grounds” in R. i, cl. (2) (-i), must be taken to mean 
einsdem generis with the worrls in cl. (2) fa), viz., some 
formal defect and consequently ’he order allowing the ; 
plaintiff to withdraw witli liberty to bring a fresh suit 
is wrong and must beset aside in revision. {Beasley^ /.) 

Subadar Naimatui.la V. Abdul Razack. 

22 L. W 3> : A. I. R. 192 > Mad. 1268. 

--0. 23. R. 1 (3) —Bar under the title, afipliea- 

tion of. to suits for eieitment under the Tenancy Act. 

A suit for ejectment was withdrawn without permis¬ 
sion to bring a fresh suit. A second suit for 
ejectment was brought in a subsequent year. Held. 
following the principles set forth and criteria laid 
down in Achutii iMenon v. Achutan Afayar. Madras 
XXI, page 135 that the cause of action and the relief 
claimed are substantially the same in both suits and 
that O. 23. K. I, does apply; there is a bar to the 
second suit if the former one has been withdrawn 
without permi'^sion- ( A/c Nair, S. M. and Pmi. 

J. A/.) RaJa Ski Krishna IJuita v. Ram achhai- 
BER RaI. L. R- 6 All. 248 (Rev.). 

— 0. 23, R. 1 (4)— Withdrawal by on.' co Piain- 
tiff without consent of others is not permissible. 

l‘he Revenue Court cannot permit one of the plain¬ 
tiffs to withdraw without the consent of the other co¬ 
plaintiffs. {Suh rawardy and Duval. J J JOGEN- 

DRA Narayan V. Mahomed Ismail, i.2 Cal. 139 : 

86 I C. 1036 : A. I. R. 193> Cal. 637. 

-0. 23, R. 3 —Adiustmeut — Does not apply to 

execution proceedings. 

The provisions contained in O. 23 . R. 3’ regarding 
adjustment of suits do not apply to execution proceed 
ings. {Dalai. J.C.) HaIDER MIRZA v. KaILASH 
NaraIN Dar. a. . R. 1925 Ov.dh 136 

0. 23, R. 3. 

Adj'stment, 

Appeal. 

Arb trat'on. 

B Qd ng on Part'ea. 

D’ ty of Co’ Tt. 

Effect of Comprom ae, 

Ezec't on Proceed ngs. 

Legal ty of Comprom ae. 

Mattera O' ta de Su t. 

Part al Compromise. 

Pleader’a Avthor ty. 

Prbl 0 Trvst. 

Record of Comprom ae. 

- 0. 23. R. 3. 

See also ( 1 ) CONTRACT ACT, S. 74 . 

{ 2 ) Decree. 

Adj’'stment 

——-0. 23, E. 3— Adjustment—Parties not under- 
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standing that the compromise is final and bindings 
Compromise is not valid. 

Where both parties to suit referred the dispute to the 
arbitration of a pleader whose verdict was to he taken 
as final but as appeared from the affidavit of the 
pleader of one of the parties, that he was not of opi¬ 
nion that a final and binding agreement which should 
commit his client to any sum or no sum had been 
come to. Held : that the parties were not ad idem in 
connection with this compromise, and that the com¬ 
promise had thus failed as a settlement of the suit 
between the parties. {Lord Shaw.') JaGATPUT DugaR 
V. PURANCHAND NAHATTA. L. R. 5 P. C. 145 : 

26 B. L. R. 772 : 34 M. L. T. 136 : 
1924 M. W. N, 646 : 20 L. W. 671 : 83 1. C. 380 : 

A. I. E 1924 P. C. 200 fP. C.) : 47 M. L. J. 136, 

-0. 23, R. 3~ Adjustment at a meeting of 

share-holders. 

It is abundantly clear that whatever may take place 
at the shareholders’ meeting, it is not an adjustment 
within the provisions of the Code. iMr Ameer Alt.) 
Kevaldas TRIBHOVANDAS V. Sakf.rla Bulakhi- 
DAS. 33 M. L. T. 424 : 28 C. W. N.930 : 

79 I. C. 4.2 : A. I. R. 1923 P. C. 178 : 

45 H. L. J.763 (P.C.) 

- . .0. 23, R. 3 - Adjustment. 

Statement by parties that a certain Vakil should 
hear the dispute and that they would accept his state¬ 
ment amounts to an adjustment. {Sulaitnan and 
Kanhaiya Lai. J J.) HiMANCHAL SINGH v. JaTWAR 
Singh 46 All. 710 : L. R. 6 A. (c V.) 439 ; 

80 I. C. 16 : A. I. R 1924 All. 670. 

---0. 23, R. 3— Adjustment — Award — Superses- 

sion of — Subsequent reference through Court- 

In a suit for dissolution of a partnership and taking 
accounts the parties referred their disputes to arbitra¬ 
tion wiihout the intervention of the Court. An award 
was made and the plff. applied to the Court to file the 
award as an adjustment under O. 23 , R. 3i C. P. Code. 
Subsequently both the parties applied to the Court to 
appoint an arbitration for settling their disputes. The 
Court made an o*-der accordingly but the arbitration 
failed. Thereupon the plaintiff sought to proceed 
with his application under O. 23 . R. 3 , C. P. Code. 
Held, that the previous arbitration proceedings had 
been annulled when the parlies agreed to the appoint¬ 
ment of an arbitrator by the Court and that the prior 
a.vard could not be filed as an adjustment under 
O, 23 . R. 3, C.P. Code. {Macleod. C.J. and Coyajee^ /.) 
KhIMCHAND NaROTAMDaS V. BHOGILAL HiRA- 

CHanu. 24 Bom. L. R. 361 : 67 I C. 918 : 

46 Bom. 854 : A. I. R 1922 Bom. 436. 

Appeal. 

-0. 23, R. 3— Appeal—Party abandoning his 

i laim Voluntarily — Court may decline to altcrw appeal 
to proceed further. 

Walsh. J .—On general principles of law, indepen¬ 
dently ol any provision in the Code, the High Court 
has an inherent discretion to decline to allow an 
appellant to prosecute an appeal the moment it is 
satisfied that the appellant by his solemn act and 
deed, testified to by his signature, for what he consi¬ 
dered adequate consideration, has expressly aban¬ 
doned his right and undertaken to withdraw his 
appeal. {Walsh. Kanhaiya Lai and Mukerji^ //.) 

GaJendra Singh v. Durga kumari. 

23 A. L. J. 661 ; 88 I. C. 768 : 47 All. 637 : 

A. I B. 1923 All. cOS (F. B.). 

_0. 23, R. 3— Appeal — Parties agreeing not to 

adduce any evidence and to abide by Court's decision 
after local inspection—Decision after local inspection is 
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one based on compromise a 7 id is not appealable. 

The substantial dispute between the parties was as 
to whether a spout in question should or should not be 
closed. Instead of incurring the expense involved in 
producing a lot of oral evidence the parties decided 
that they should not produce any evidence whatsoever 
and should abide by the decision of the Munsif after 
he had made a local inspection. The document which 
recorded their agreement did not say that any inpeciion 
notes should be prepared by the Munsif and be left on 
the record ; nor did it say that he should necessarily 
refer to ail the documentary evidence that was pro¬ 
duced by the parties. The matter in dispute was left 
entirely to the decision of the Munsif. Held-, that 
the parties could not subsequently resile from their 
agreement and must be bound by the decision of the 
Munsif arrived at after local inspection whether the 
decision was, as a matter of fact, right or wrong. The 
Munsif’s judgment was not vitiated by the fact that he 
kept no notes of his inspection or that he made no 
reference in his judgment to the documents filed by the 
parties. The decision must be treated to have been 
one based on a compromise between the parties and 
was no longer open to appeal. 1924 All. 570 and 1925 
All. 271 , Foil. ^Sitlaimatt and Daniels^ JJ ) SlTA 
Ram V. Pearl. 23 A. L. J. 525 : ; 88 I. C. 6 H 

L. R. 6 A. (Civ.) 603 : A. I. R. 1925 All. 658. 

-0. 23, E. Appeal. 

Appellate Court also is bound to record compromise 
of even part of subject-matter of appeal. ^Campbell 
and Zafar AH, JJ.) UTTAM SINGH v. MUNSHI. 

6 Lah. L. J. 261 : 80 I. C. 527 : 

A. I. R. 1925 Lah 145. 

-0. 23, R, 3— Appeal—Duty of Court. 

If a compromise relating to the subject matter of 
the suit is filed in court, the court is bound to pass a 
decree in accordance therewith under O. 23 , R. 3 , 
if it is satisfied of the fact of compromise. It 
cannot accept it in part only and reject the rest 
An appeal lies under O. 43 R. i (?/?) from an order 
recording or refusing to record a compromise. This 
right is notjtaken away merely because subsequently 
a decree has been passed in the suit. K.Moti Sa^ar,J,) 

The Firm of megh Raj tej bhan ». firm of 
Tulsi Ram Devi DiTXA. 6 Lah. L. J. 187 : 

80 I. c. 696 : A. I. R. 1924 Lah. 466. 

——-0. 23, R. 3— Appeal — Order holding that no 

compromise is proved, 

R. 3 of O. 23 , C, P. Code applies, as its very word¬ 
ing shows, only -where it is proved to the satisfaction of 
the Court that a suit has been adjusted wholly or in 
part by any lawful agreement or compromise, or where 
the defendant satisfies the plaintiff in respect of the 
whole or any part of the subject-matter of the suit. 
The rule does not lay down what the Court is to do if 
it finds that there has been no adjustment, compromise, 
or satisfaction. Consequently the order passed by the 
lower Court in the present case finding that there has 
been no compromise is not an order under R. 3 of 
O. 23 and is not appealable. (Martineau. J.) ShanTI 
SaRUP V. THE FIRM OF JAHANGIR ?vlAL BANSI 
MaL. 73 I. C. 177 : A. I. R. 1924 Lah. 248. 

— ■■ 0. 23, R. 3— Appeal — Suit — Meanhig of — 

Proceedings under O. 21 , R. 90 . 

* Suit * in R. 3 includes the appellate stages and 
execution proceedings following the decree. An appli¬ 
cation under O. 21 , R. 90 to set aside a sale, is a suit 
or proceedings within O. 23 , R. 3 and a compromise 
made therein should be recorded not under R. 2 of 


C. P. CODE (V OF 1908), 0. f3, R. 3—Arbitration. 

O. .11 but under R. 3 of O 23 . {Das and Ross, J J.) 
JAGDISH MlSSER V. SURESHWAR MlSSEK. 

2 P.L. T. 278 : 62 I. C. 608 : 6 P. L. J. 253. 

- 0. 23, R. 3 — Applicability—Adjustment of 

suit — Rff'ect of— Offer by defendant that he would con¬ 
sent to a decree if a witness eats food cooked by plain 
tiff—How far elective. 

Where a deft, offered that if a witness took food 
prepared by plaintiff the suit should be decreed and 
that offer was accepted and acted upon accurately 
and fully, the promise made by the defendant must be 
carried out by him and the suit decreed, 'ihis has 
nothing to do with adjustment of suits within the 
meaning of O. 23 , R. 3 of ihe Code. (Meats, C. J. 
afid Ryves, J.) RAM SUNDER MlSKA V. JaI KaRAN. 

23 A. L. J. 2ol : 47 All. 4«6 : 87 I. C. 174 : 
L. R. 6 A. 270 ; A. I. R. 1925 All. 271. 


Arbitration. 


---“0. 23, R. 3— Arbitration — (Per Mukerjl, J., 

Walsh & Kanhaiya l.al, JJ. Cotttra) Award is no 
adj ustment, 

Mukerii, /.—An award which has been arrived at 
by a reference of the subject-matter of an appeal to 
arbitration pending the appeal cannot be recognised as 
an ‘ adjustment by lawful agreement ’ by the parties to 
the appeal or as a ‘ compromise ’. R, 3 of O. 23 , deals 
with what is generally known as a compromise of a 
suit. A compromise is the direct result of an agree¬ 
ment between the parties. The rule 3 , therefors, must 
be taken as directed only to cases where the parties 
have agreed that the Court should decide a matter be¬ 
tween themselves in a particular way. Giving the words 
their plain meaning, an arbitration cannot come with¬ 
in the purview of R. 3 . An award is not an adjustment 
by an agreement of parties within the meaning of R. 3 , 
O. 23 and even if any contrary opinion could be enter¬ 
tained before the passing of Act 5 of 1908 , S. 89 of 
the Act makes it impossible to maintain such an 
opinion. (Case law fully discussed.) {Walsh,ICan- 
haiya Lai and Mukerii, J J.) GaJENDRA SlNGH z/. 
DurGA KumaRI. 23 A. L. J. 561 : 47 A. 637 • 

88 I. C. 768 : A. I. R. 1925 All. 5C8 (F. B.). 

” ■■■ 0.23, R, 3— Arbitration—Decree not in excess 

of award on reference through Court is not appealable 
—C. P. Code, S. 104 ( 1 ) (/■), 

Where the decree appealed against was not in excess 
of the award and where the award had been made on 
a re^rence through the Court under Schedule II to 
the v-ode of Civil Procedure, Held, the award cannot 
be treated either as a compromise under rule 3 of 
Order 43 , or an order appealable under S. 104 (i) (f) 
of the C. P. Code. (Pratt and Fawcett, J J.) 

Mahomed Valli asmal v. Valli asmal. 

26 Bom. L. R. 171 : A. I. R. 1924 Bom. 324. 

-0. 23,R. 3— Arbitration—Award — Misconduct 

—Jurisdiction to enquire. 

It is impossible to conceive that it was intended 
when an application was made to the Court under 
O. 23 , R 3» P- Code, that all that the Court has to 
do was to satisfy itself that there had been an agree¬ 
ment to refer an award, and that it is bound to pass a 
decree in terms of the award, without considering any 
objection raised by one party or the other that there 
had been misconduct on the part of the arbitrators, 
such as in any other case would vitiate an award. 
(Maeleod, C. J, and Crump, /.) ThaKORE DaS v. 
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], M L ur.HAI. 25 Bora. L. R. 452 : 75 I. C. 102 : 

A I. R. 1923 Bom. 401. 

-0 23. R. 3— Arlntrnti.'-fi — A'vard, if <ati be 


rtW'rdcd ,;<■ nd/u.'^rn^Ki. 

Where in a suit, a reference to arbitration is made 
by the parties without the intervention of the Court 
and ait award i.s made tliereon. it can be recorded as 
an adjustment under O. Jj, K. 3 of the (..ode and a 
tlecree can he passt-rl in terms of the award. {A/adcod., 
CJ. c.’id M.\NILAI. MOTILAL v. 

(VoK M l'tJS I<()\\ It. 45 Eom. 245 r t9 I. C. 63 : 

22 Bom. L. R. 1048. 

0. 23. R. 3— ArbitfiXticn — .l:card iu n fend- 


j/Xf: suit — Pri:-at>: arhil> ati^ u — If mforccabU. 

Where in a petulintt suit the partie.s submitted their 
ilisputes to priv.ite arbiliation. the award cannot be 
enforced under O. :? 3 . K- 3’ ^ ^ ode. -5 C. . N. 

127 and 40 Horn. 3 ^ 0 . f<dlowetl. 43 bom- 2.15 dissented 
from. Necessity for arbitration through Court pointed 
out. (Rauhiu, y.) AM.NK CHAND CHAMAKIA 
IUNWARI I-AJ- 49 Cal. 608 : 69 I. C. 808 : 

A. I. R. 1922 Cal. 404. 

_ 0 . 23. R. ^—.irbifia/ioriu fendiuit suit, 


t<\ eiiuUi'i be j^nzeu effc- l /■’. 

An informal teference to arbitration in a pending 
suit cannot be given etfect to under O ^ K. 3 of the 
Code or under the Arbitration Act even if lliere^ is a 
written submission y.) PbK.ARI I t- .A C.(>. 

1 HE .Assam Hengai. K.MI 'n A^ . 25 C. W. N. 127: 

61 I. C. 919: 47 Cal. G. 

_0 23. R. 3— AihituTt 'u’ii — Award without in’ 


terveufiou during peiuh IK’S . 

In the absence of consent .ui awaid made witiiout 
tlie intervention of the Court ilurinp the pendency of 
a litigation cannot be recorded as an adjustment under 
O 23 , K. 3 of the C. 1’. Code, and cannot be enforced 
under S. fc) of the C. P. c:ode. 37 bom. 639 ; 26 Bom. 
7 f), tliss. ^Shndi I.aL C. J- (tfid l.cslte Jones. J.) 
HaRI blr.kSHAO r. .‘^OOGAN DEVI. 

3 Lah. L. J. 162 . 

-0. 23. R Z--Ar/.itration^/\*ule apphes to 

cases referred to arbitraliou — C. CodCy A. S 9 and 
Sch. If. Para. 20 . 

Section S 9 does not pretIutK the application of O, 
*’ 3 * B. 3 to rases in w hich there has been a refcicnce to 
arbitration. The power given by section 20 of Sche¬ 
dule II to any person interested to apply to a Court is 
not to be understood as overriding the general power 
given to parties under O. 23 , K. 3 adjust their dispu¬ 
tes by a lawful compromise at any time after the insti¬ 
tution of a suit. AS B. 24 S which overrules 40 B. 

386 , (.Spencer and JAcvadoss. JJJ C. C.. I)ORA\\.\ t’. 
C. VENKANNA. 76 I.C. t02 : A. I. R. 1925 Mad. 50. 

——0.23. R. Z-^Arbifration~-Part/,d a'ward-^ 


C. P. CODE (V OF 1908), 0. 23, K 3—Binding on 
Parties. 

the Court to rccoid the decision of the arbitrator, and 
pass a decree thereon even though the award was par¬ 
tial. There is no rule of law that a partial award is 
invalid and the ques.ion h,as to be decided on the in¬ 
tention of the parties, the matter being a subject of 
contract between them. (Phillips and Devadoss^ yy.) 
\t.AGU PILLAI V. VELGCHAMI. 

32 M. L. T. CH. C.) 369: (1923) M. W. N. 331: 

74 I. C. 609: 18 L. W. 26: (1923) M. W. N. 609: 

A. I. R. 1923 Mad. 676 : 45 M. L. J. 76. 

. .0. 23. R. 3 — Arbitration — Award — Cosnpro- 

mise modifyinii—Decree oft—Power of Court to pass 
di\.rcc. 

It is competent to a Court on an application under 
Sell II. para. 20 , C . T. ('ode, to pass a decree on an 
award .is mollified by a l.uvful compromise filed by 
the parlies. (Kanhaiya Lal^ J. C. and Daniels., A. J. 

c ) H\KiM Fazai. Ahmad t.'. Enayat Ahmad. 

9 0. L J. 219 : 68 I. C. 209 : 25 0. C, 213 . 

A. I. R 1922 Oudh. 189- 

-- 0. 23- R. 3 — Arbitration—Reference and 

award pleaded as an adinstment justify order to amend 
pleadin:^s—Specific amount claimed under adiustmcnt 
Justifies order demandinif Court fee on account of 
claim. 

Where during the pendency of a suit a reference 
and award me made and pleaded as an adjustment of 
the disputes in the suit, the irjing Court can ask the 
party pleading the award as an adjustment to amend 
his pleading accordingly and try the question of ad¬ 
justments an issue and on such amendment, whether 
Court-fee must be paid on amount claimed under 
award. (A’ennedy J. C. and Aston^ A. J. C.') FIRM OF 
BOhMAL CHELLARAM ?■. JHAMANDAS KlSHARAM. 

18 S. L. R. Ill : 881 C. 61 : 
A. I. R. 1925 Sind 266, 


-0. 23,R. Z —Arbitration—Contentious disputes 

about arbitration whether matters of adinstment. 

The recording of an award by consent is permissi¬ 
ble under Order 23 , Rule 3 , for, although the tenns of 
settlement there, have been arrived at by the inter\’en- 
tion of a third party, it is by consent of both parties 
that the award is recorded as the adjustment of their 
disputes; but contentious disputes about arbitration 
■ should not be treated as matters of adjustment within 
the meaning of Order 23 , Rule 3 , but in view of t 6 S. 
L. K. 174 F. B. they must be so treated (AV/mc<i'y. 
C. and Aston. A J. C.) BOLMAL-CHELLARAM, r. 
IHAMANDAS KlSHARAM. 18 S. L. R 111: 88 I. C. 61: 

A. I. R. 1925 Sind. 266. 

_0. 23. R. Z—Award—/f falls under. 


Decree on—Power of Court to pass. 

Wl’.ere the parlies to a suit referred to arbitvalion to 
three individuals the matters in dispute between them 
in the suit as well as certain other matters not forming 
the subject of the suit, two of the arbitrators were 
absent and thereupon the parlies agreed to abide by 
the decision of tlie third arbitrator, lhat arbitrator 
gave his decision so far as the dispute in suit was con¬ 
cerned and deferred an enquiry into other matters. 
Owing to the obstruction of the defendants the arbi¬ 
trator could not pass an award in respect of the matter^ 
outside the suit. On application to the Court to have 
the award on the subjcct-matfci of the suit recorded 
under O. 23 , K- 3 , C.T. Code, //e/d, that it was open to 


Per Miikerii. J .—An award is not an adjustment 
by an agreement of parties within the meaning of O. 
23 . R. 3- (IVals/i, Kanhatya Lai and A/tikerlis JJ.) 

Gajendra Singh ourga Kumari. 

23 A. L. J, 561 : 88 I. C. 768 : 47 All. 637 : 

A. I. R. 1025 All. 503 (F. B.). 

Binding on Parties- 


0. 23, R. Z—Binding on parties — Party abasf 


! doninip his claim voluntarily—Court may decline to 
allow appeal to proceed further. 

ll'a/s/i. J.'-Ow genei-al principles oflaw. indepen¬ 
dently of any provision in the Code, High Court has 
i an inherent discietion to decline to dlow an appellant 
to prosecute an appeal the moment it is satisfied that 
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C. P. CODE cv OF 1908). 0.28, E- S—Bind-OR on 

Parties. 

the appellant by his solemn act and deed, teslined to 
by hi.s signature, for what he considered adequate 
consideration, has expressly abai doned his right and 
undertaken to withdraw his appeal, Kanhaiya 

Lai and Mukcrii^ //.) GaJENDR.^ SINGH DURGA 
KUMARI. 47 All. 637 : 28 A. L. J. 561 : 

88 I. C. 608 : A. I. R. 1925 All. c03 (F. B.) 

'■"0 23, R. 3— Bindi7tg 07t parties — Defendants 
offer that suit may be decreed if certain persoti ate food 
out of plaintiff's haftds—Offer acted upon—Suit must 
be decreed — O. 23 , R. 3 does not apply. 

Where the defendant in a suit offered that if a cer« 
tain person ate food serv’ed by the plaintiff the suit may 
be decreed and the offer was acted upon, Held-, the 
defendant cannot resile from his promise and the suit ■ 
must be decreed, O. 23 , R. 3 has nothing to do with * 
such cases. ^Mears, C. J. and Ryves, /.), RAM 1 
Sunder Misra c'. Jai Karan Singh. 47 All. 4 )6 : ‘ 
23 A. I. J. 251 : t. R. 6 A. (Civ.) 270 ; 87 I. C. 174 : ! 

A. I. R. 1925 All. 271. j 

— 0. 23, R. 3— Bindinst on parties — Agycement 

of parties—Compliance tuith (ertns — Effect, 

Where in a redemption suit, one of the issues was 
about the legitimacy of a person and the parties agreed 
that if food cooked by that person were eaten the suit ! 
should be decreed and that was done, it would con¬ 
clude the matter only so far as regards that issue. The 
other issues must be decided on the merits in the usual 
way in the case. (^Daniels, J.) Bhawani PRaSad 
MISIR V. Ram Sunder. L. B 6 A. 268 : 79 I. C. 353 : 

22 A. I. J. 301 : A. I. E. 1924 All. 911. 

"■ " ' -0. 23, R. ^-^Binding on parties-^-'Perms of 

agreement uttelltgible—flgreement cannot be avoided oft 
ground of one party not understanding 'iohether parti¬ 
cular matter is included in terms or not. 

If the terms of an agreement are intelligible, and 
the agreement is binding between the parties it cannot 
be avoided by one of the parties on the ground that he 
does not understand whether a particular matter is 
included in those terms or not. {_lV,dtnsley and B. B. 

Ghese, //.) Tara Bala Dassiz^. Surendra Nath 
MITRA. 41 C. L. J. 213 : 88 I. C. 369 : 

29 C. W. K. 597 : A. I. R. 1925 Cal. 866 . 

. --0. 23, R. 3— Binding o/t Parties — Fact certi¬ 

fied to Court by pleaders of parties. 

Where a compromise effected by the parties is con¬ 
veyed to the Court by pleaders on both sides, the par¬ 
ties cannot object on the ground that the pleaders had 

no such authority. Rahim and Oldfield. //.) 

Pambayam Chetty if. Kandaswami Iyer. 

60 I. C. 22: 12 L. W. 56.2. 

.. 1 . 1 * 0 , 23, R. 3 —Binding on parties—Adiustment 

depending on future contingency^/f can be resiled 
from. 

Where a question of legitimacy was in issue, the 
parties proposed that if food prepared by one of the 
parties was eaten by the other, the suit might be de¬ 
creed. The food was actually prepared and eaten, but 
before that, one of the parties withdrew from the agree¬ 
ment—But the Court still decreed the suit. Held, the 
agreement was not an adjustment and it was open for 
the parties to resile from it. If the adjustment depends 
on a future contingency, it does not fall under O. 23 , R. 

3 . The agreement and its performance, however, would 
be evidence on the issue of legitimacy. {Wazir Hasan. 

Gauri Shanker Bansi Dube. 

10 0. A A. L. B. 140: 78 I. C. 540 : 11 0. L. J. 306: 

27 0 C. 167 : 1 0. W. N. 44 : 

A. I. B. 1024 Oudb 367 (2)- 


C. P. CODE (V OF 1908.', 0 . 23, E 3-~Effett of Coro- 
promiee. 

Dvty of Co* rt. 

. - - ■ 0, 23. R, 3— Duty of Court —S opr. 

i If a compromise is alleged that is a question of fact 
for investigation. (^Ranki/i, J.) JNANENDRA NaTH 
Dutt MaSEA DaSI. 39 c. L J. 626: 

83 I. C. 948: A. I. R. 1924 Cal. 991. 

I -——0. 23. R. 3—/July of Court — Consent*dccrco 

I —Nature of. 

; A ('ourt making a decree by consent is performing 
; a judicial and not a Ministeiial Act. The Court must 
! be satisfied that the agreement is lawful and it can 
I pass a decree in accordance therewith only in so far as 
j it relates to the suit {^Mookeriee and Burklafid, /J.) 

I Bharat Ramanuja ?. Srinath Chandra. 

25 C. W.N 806: 34 C. L. J. 98 : 
49 Cal. 220; 66 I. C. 273 : A I R. 1922 Cal. 358. 

-0. 23, R. 3— Duty of Court — Compromise 

cannot be accepted in part. 

If a compromise relating to the snbiect-matter of the 
suit is filed in court, the court i.s bound to pass a de¬ 
cree in accordance therewith under O. 23 , K. 3 . if it is 
satisfied of the fact of compromise. It cannot accept 
it in part only and reject the rest. {A/oti Sagar. /.) 
THE FIRM or MKGH RaJ BHAN ?/. FIRM OK 'I’ULSI 

Ram Devi Ditta. 6 Lab. L. J. 187 : 

80 I. C. 696 : A. I. R. 1924 Leh. 466. 
-0. 23, R. 3— Duty of Court — Proof of com¬ 
promise. 

It is not essential before a Court can pass a decree in 
accordance with a compromise that all the parties to 
; it should assent to it l)efore the (Jourt. The Court can 
! enquire if an assent had been given elsewhere and if 
this is proved, it can pass a decree in accordance with 
the compromise thus assented to. i^Seott-Smith. /.) 

Mahant Raghbir Sjngh V. Chanan Singh. 

69 I. C. 395 : A. I. R. 1923 Lah. 204. 

■' “■* 0. 23, R. Z—Duty of Court—^Compromise— 
A'ot registered—IVhether Court can act upon. 

Where a document evidencing a compromise is pre¬ 
sented to a Court, an objection regarding registration 
is insufiicient to prevent the Court if it accepts the 
compromise, from acting upon it. {Fawcett. A. J. C. 
and fCennedy. J. C.) ChELLaRAM KIMATRAM. 

61 I. C. 118 : 14 S. I. R. 245. 

Effect of Compromise. 

-0. 23, R. 3— Effect of compromise — Penuer of 

Court to go behind—Dekkun Agri. Re/. Ad (XVII of 
1879 ), S. 12 . 

In a Suit to recover the amount of a promissory note 
from an agriculturist, the latter admitted the note 
but denied consideration and prayed for an account. 
When the suit came on for hearing a compromise was 
presented to the Court under which the defendant 
agreed to pay the amount of the suit and costs in 
instalments. The defendant, when examined, said 
that he had agreed lo the compromise though he did 
not understand the accounts and that he had received 
only a small amount from the plaintiff many years ago. 
The Court disregarded the compromise and dismissed 
the suit on the merits. On appeal -.—//eld. by Macleod, 

J that, on an application to record an agreement 
under O. 23 , R. 3 , Civil Procedure Code, the Court 
could go behind the transaction provided it was per¬ 
fectly clear that the whole of the plainiiff’s claim was 
admitted, //eld. by Shah. J.. that, inasmuch as the 
defendant admitted the plaintiff’s claim without full 
knowledge of his legal rights, the application of S. iz 
of the Dekhan Agriculturists’ Relief Act was not ex¬ 
cluded by O. 23 , R. 3 of the Civil Procedure Code. 8 
Bom. 20 ; 34 Bom. 502 : 35 Bom. 120 : 37 Bom. 6 l 4 t 
Ref. Per Macleod. C. /.—O. 23 , R. 3 does not ous. 
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the jurisdiction of the Court in this class of cases from 
inquiring into the nature of the admission so as to 
satisfy itself whether the admission is true and maile 
by the debtor with a full knowledge of his legal rights 
as against the creditor. Per Shah, /.—** According 
to the decisions the provisions of O. 23, R. 3 - C. P. 
Code, whenever they are applicable must be given 
effect to even in c.ases which are governed by the 
Dekhan AgricuPurists’ Relief Act. Thus if in any suit 
it is proved to the satisfaction of the (-ourt that a suit 
has been adjusted wholly or in part by a lawful agree 
ment or compromise, the Court shall order such agree¬ 
ment or compromise to be recorded and pass a decree 
in accordance th erewith so far as it relates to the suit.” 
{Madeod^C. J..and Shah.J.) GOTUKAM RADHA- 
KISaN BaRKU T^ODHP. 24 Bom. L. R 88 : 

46 Bom. 560 : 67 I. C: 2 3 • A. I. R 1922 Bom 331 

-0. 23, R. 3— Effect of compromise—Relief 

granted to defefidants — Exccutiou. 

Where a Court passes a decree on the basis of a 
compromise there is nothing to prevent it from 
granting a relief to a defendant which can be execut¬ 
ed provided that relief has been agreed to by the 
parlies and is one of the considerations on which the 
compromise is based. Mad. 410: Mad. 478 : 

5 C. W. N. 485 . Ref. to. (Me, A. J. C.) BlSHK- 
SHAR SlNOH V. MaHOMKD VaSIN ALI KHAN 

25 0. C. 53 : 9 0. L. J. 276 ; 

68 I. C. 232 : A. I. R. 1922 Ovdh 150. 
-^0. 23, R. 3— Effect of compromise — Autho¬ 
rity of counsel to compromise 70ithont reference to hts 
client—English practice ^Applicobility. 

A rule of practice in England which has its roots in 
different traditions and environments should not be 
applied in this country particularly in the muffusal 
where people never heard of any such practice. A 
Court of justice is not bound by the unauthorised act 
of a counsel and is not deprived of its general authority 
over justice between parties. Nealle Gordon 

Lennox (igo 2 ) A. C. 465 ( 469 ), Roll. (IValmslev, 
and Chose, JJ.) TaRU BaLA DaSI 7 t. SOURENDRA 
Nath MITRA. 41 C. L. J. 213 : 88 I. C. 369 : 

29 C. W. N 697 : A. I. R. 1925 Cal. 866 . 

_0. 23. R. 3— Effect of compromise by counsel 

out of Court without consent of party 

An advocate of the High Court in the course of 
conducting the cause is clothed with authority to 
compromise a suit in which he has been retained as 
counsel and such a compromise would be valid 
and binding upon the parties even though it had been 
effected contrary to the express instructions of the 
client, unless the prohibition had previously been com¬ 
municated to the other side. But the apparent authority 
of counsel is restricted to acts and admissions coram fu- 
dice or in Court; such acts and admissions out of Court 
do not bind the client, unless in fact they are authoris 
ed by the client, or by his agent duly authorised by 
the client in that behalf A compromise therefore 
effected by counsel out of the Court, and not assented 
to by the client is only binding upon the client if it is 
expressly authorised or sub'^equently ratified by the 
client or by his agent authorised in that behalf. (Page, 

/.) askaran chontmal V. E. I. ky. Co. 

62 Cal. 3d6 : 88 1. C. 413 : 29 C. W N. 566 : 

A. I. B. 192j Cal. 696. 
-0. 23, R. 3— Effect of compromise by plea¬ 
der — Va.idity. 

Where a pleader has full power to compromise a 
case undera vakalatsuima and compromised accordingly 
the action taken by the pleader cannot be challenged 
unless improper conduct or fraud or collusion on his 


C. P. CODE (V OF 1908), 0.28, B. S—Legallty of 
Compromise. 

part is imputed to him. (Jwala Prasad^ J.') LAUREN- 
TIUS Ekka V, Dhuki Koeri. 4 Pat. 766. 

Ezect't on Proceedings. 

-0. 23, R. 3— Execution proceedings — Rule 

does not apply. 

The provisions contained in R. 3 of O. 23 , regarding 
adjustment of suits do not apply to execution proceed¬ 
ings. (Dalai, J. C.^ Haider mirzaz. Kailash 
NaRAIN Dar. 601. C. 464: 

A. I. R. 1925 Ondh 136. 

Legality of Compromise. 

-0. 23. B. 3— Legality of compromise — Com¬ 
promise avoidable but not avoided—Decree can be Passed 
— Remedy by suit. 

( ompromise anived at under undue influence, coer¬ 
cion or compulsion is good .so long as it has not been 

I avoided. A decree passed on it before it is avoided is 
not void. It can be ‘‘et aside by a regular suit. 
(Sulniman and Mukerji, /ff.) DWARKADHISH 

Prasad Singh v. Kesho Prasad Singh. 

L. R. 6 All. 26 : 85 I. C 557 : A. I. R. 1925 All. 266. 

-0. 23, R. 3— Legality of compromise—Mart 

gage suit compromised—Compromise allowing realisa¬ 
tion from property other than mortgaged one — Com¬ 
promise is lawful. 

A compromise decree in a mortgage suit by which 
the parties agree that the amount decreed according to 
the compromise should be a charge on certain proper¬ 
ties, in addition to the mortgaged property, is “lawful” 
and ‘relates to the suit,’ within Rule 3 so as to be 
embodied in the decree. 30 Mad. 478 , Foil. (Macleod, 

C. J. and Coyaiee, J.') VISHNU MORESHWAR v. 

SadaSHIV Shivram. 27 Bom. L. R. 943 : 

89 I. C. 889 : A. I. R. 1925 Bom. 609. 
-0, 23. R. Legality of compromise — Agri¬ 
culturist — Defendant ad mitting claim — Dekhan 
Agriculturists* Relief Act, S. 12 . 

Where a compromise is entered into and the defend¬ 
ant admits the whole of the plaintiff’s claim and asks 
the Court to pass a decree in accordance with that 
admi.ssion, O. 23 , R. 3 does not oust the jurisdiction of 
the Court under S. 12 , Dekhan Agriculturists’Relief 
.^ct. The Court can go behind the transaction, and is 
not bound to pass decree. (Macleod, C. J. and Shah, 
/.) GoTU Ram t/. Barku Dholu. 46 Bom 560: 

24 Bom. L. R. 88 : A.I.R. 1922 Bom. 331. 

-0. 23. R. 3 —Legality of compromise — 

IV/iat constitutes—Lawful agreement. 

Before a Court records a compromise it must be 
satisfied that the suit has been adjusted wholly or in 
part by any lawful agreement or compromise. Where 
the parties to a compromise were not only the parlies 
to the suit but also other persons not parties to the 
suit, one of whom was an infant, and the compromise 
purported to govern the rights and liabilities of persons 
not impleaded in the suit and the compromise contein- 
ed many clauses which were interdependent, the per- 
foimance of one of which being dependant on the per¬ 
formance of the other— the Court could not pass a 
decree in accordance with the compromise under O. 23 , 
K. 3 . But the action of the Court in refusing to pass a 
decree in accordance with the compromise would not 
prejudice the rights of the parties to enforce the 
agreement in other proceedings. (Sanderson, C,J, and 
Richardson, J.) DOOLYCHAND SRIMALI v. MOHAN- 
LAL SrIMALIY, 51 Cal. 432: A. I. B. 1924 Cal. 728. 

_0. 23, B 3— Legality of compromise — Com- 

promise affecting puisne mortgagee- 

It is incumbent on a Court to pass a decree in terms 
1 of compromise only if the same is lawful, oaforce* 
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C. P. CODE (V OF 1908), 0.23, R. S-Xegal ty of 
Comprom.se. 


C. P. CODE (V OF 1908), 0. 23, R. 3—Matters out- 
s de 6u t. 


able in law. One test to apply is, were the parties 
competent to enter into the agreement in order to gain 
their object. Where after a mortgage decree to which 
the puisne mortgagee was a party, the mortgagee and 
prior mortgagee put in appeal a petition of compromi>e 
which increases the amount payable to the latter, a 
decree cannot be passed in accordance therewith, as it 
undo’^btedly prejudices the rights of the puisne mort¬ 
gagee and hence cannot be said to be lawful. (^Mooker- 
tee and Chotzner, JJ .) MaLCHAND BOID v. OSMAN 
AlI MaNDAL. 38 0. L J. 272 • 

A. I. R. 1924 Cal. 159. 

-0 23, R. 3— Legality of comf>romise or 

adtustment—Not assented to by all the Parties—Court 
not b>(fid to record. 

Where a compromise has not been assented to by all 
the parties it is contrary to law and the Court is justi¬ 
fied in refusing to enforce it. {^Voti Saitar, y.) ViR 
Singh z/. Khara j h Singh. 6 lah. L. J. 604 : 

86 I. C. 361 : A. I R 1925 Lah 280. 

■ —0. 23, R. 3— Legality of c 'mfromise decree — 
Reliefs beyond scope of suit—‘Decree — validity — Obiec- 
tion in execution. 

A decree passed on a compromise cannot be regarded 
as ultra vires simply because it goes beyond the sub¬ 
ject matter of the suit and contains other conditions. 
If the terms of the compromise decree which do not 
relate to the suit appear either directly or indirectly as 
considerations on which the settlement of the plaint 
claim was based, then such terms may be considered 
as part of the decree executable with it. Quaere •— 
Whether the objection chat a razinama decree contain¬ 
ed reliefs which were beyond the scope of the suit 
can be a ground for questioning the decree in exe¬ 
cution (iVallace and Madhavan Nair, /J.) RaMA- 
swami Naidu V. Sukbaraya Thevar. 

(1925) M. W. N. 62j : 88 1. C. 648 (2) : 

A. I. R. 192) Mad. 1101 : 49 M.L. J. 490. 

•—0. 23, R. Legality of compromise — Portion 
of claim not within Jurisdiction—Effect of. 

Where the claim is beyond the jurisdiction of the 
trial Court, it is not competent to the Court to pass a 
compromise decree. Its duty is to return the plaint 
under O. 7 , R. 10 , C.P. Code. Per Coutts Trotters J. — 
The compromise may be regarded as an abandonment 
of the claim so far as it was beyond the jurisdiction of 
the Court and the decree on the compromise was 
valid. (^Sadasiva Iyer and Coutts Trotters yy.) 

Govindaswami Kadavaran V. Kamaperumal. 

(1922) M. W. N. 83 : 66 I. C. 837 : 16 L. W. 155. 

■ -0. 23, R. 3— Legality of compromise — Decree 

in accordance with—Extraneous proviso. 

Where a suit is comp-omised and a decree passed 
in pursuance thereof,the decree must be in accordance 
with the compromise. It is not open to the parties to 
o behind it and ask for relief not included therein. 
Bakers J. C.) MiRA MOTI JU DEO v. JaNKI. 

89 I. C. 926. 

. — "0. 23, R. 3— Legality of compromise—Illegal 

or inoperative condition—Enforceability of—Executing 
Court. 

It is settled law that the inclusion of an invalid or 
illegal provision in a decree does not vitiate it. 
Where the parties have inserted in their decree a 
condition which cannot be carried out, the executing 
Court is right in refusing to enforce that portion of 
the decree. {,Prideauxs A. J. Cf) ParaSHARAM v. 
SlTA Ram. 20 N. L. R. 1 : 78 I. C. 3--7 : 

A. I. R. 1924 Kag. 84. 

0. 23, R. 3— Legality of compromise — Com¬ 
promise in fraud on some of the parties—Plot allowed. 


The Court will refuse to accept compromise bet¬ 
ween plaintiff and one defendant if the result of it 
would be to deprive the other defendants of the fruit 
of their success. (Dalai, A. J. C.) SaIYED ASHFAQ 

Hussain v. Saiyed Bunyad Hussain. 

9 0 . & A. L. R. 415 : A. I. R. 1923 0’’dh 252. 

-0. 23, R. 3 —Legality of comPromise^-Dtsputes 

settled by arbitration—If can he recorded as adjusted. 

If an arbitrator to whose arbitration the parties in a 
pending suit have referred their disputes without the 
intervention of the Court properly comes to a decision, 
the partie® mijct l^e held to have adjusted their 
differences and the adjustment can be recorded under 
O. 23 , R. 3 . (Kennedy, J C. and AstoHs A. J- C.') 

FirmofBolmal Chellaram z'. Firm of Jha- 

MANDAS KISHaRAM. 18 S. L. R. Ill : 

88 I. C. 61 (2) : A. I. R. 1925 Sind 266. 

Matters o* ts de s*'' t. 

——^0. 23 R. 3 —Matters outride suit — Testa- 
mental y suit — Compromise—Validity of. 

Where in a testamentary suit, consent terms are 
proposed one of which falls within the testamentary 
iurisdiction and others do not, the decree may pro¬ 
perly embody all the terms in a schedule for reference 
but its operative part should be confined to such 
I terms as are within its jurisdiction ; and the testamen- 
j tary Court should leave the parties to take separate 
proceedings under the ordinary original civil jurisdic- 
■ tion to enforce the remaining terms if necessary. 
(Martins y.') BaI MONGHIBAI v. BaI RAMBHA 
LAXMI* 59 I. C. 344 : 22 Eom. L. R. 1286. 

——0. 23. R. 3— Matters outside suit—Bar of 
suit—Compromise decree containing extraneous 
matters—Enforcement of. 

When a compromise decree contains provision 
extraneous to the subject-matter of the suit, the en¬ 
forcement of the latter is not by way of execution but 
by way of suit. (Suhra7vardy,y.) ARjUN KaPaLI v. 

asvini Kumar Kapali. 78 I. C. 317 : 

I A. r. R. 1925 Cal. 286. 

-0. 23, R. 3 —Matters outside suit — Compro¬ 
mise decree if capable of execution. 

A compromise entered into by parties to the suit 
contained matters outside the scope of the suit and the 
plaintil^s had therein withdrawn the reliefs asked for 
by them in the suit. When the compromise w'as filed 
in the ^ourt the Cou-t ordered, “ It is ordered that 
the suit be dismissed 'n accordance wdth the terms of 

Solenama.and the parties do abide by the terms 

of the Solenama.” 

Held, tliat the words “ the parties do abide by the 
terms of the Solenama ” must not be regaided as 
intended to effect the enforceability of all the terms 
of the Solenama in execution. 25 C. W. N. 68, Ref. 
(Rankin and Chose, yy.) SATIS KaNTA ROY v. 
JYOTIRUPA Devi. A. I. R. 1924 Cal. 49. 

-0. 23. R. 3 —Matters outside suit—Decree on 

compromises if can deal with. 

Where a consent decree in partition suit between 
brothers purported to deal with the rights in the 
mother’s share after her death, held, that such a 
matter did not relate to the suit and the decree was 
without jurisdiction and did not operate as res judicata. 
The facts as a whole must be looked into to see 
whether matters had been introduced which did not 
relate to the suit. (Rankins y.) SaSHI BHUSAN v. 
HaRI NaRAYAN. 25 C. W. N. 990 : 66 I. C. 705 : 

48 Cal. 1059. 

-0. 23, R. 3 —Matters outside suit affected — 

Decree—Form of. 

Where a compromise is not within the scope of th« 
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sifle suit. 

«uit. no decree could be n^ado to give effect thereto 
under O. 23, R. 3, Civil Procedure Code. When the 
compromise has been effected between the parties, 
the proper course to follow is to recite the compromise 
in the decree completely, but to pas,s a decree in 
accordance therewith only in so far as it relates to the 
suit. (vui PafUofi^ JJ.') JIBAN KKISHNA 

('HAKRAVAUTHI r-. RaMESH CHANDRA DaS. 

05 I. C. 47 : 38 C. I. J. 72 
■ —0. 23. B. 3 — .y/attey^ ontsi/lc suit — Co?isi(icya- 

iiou for <7 oofufyofuisc decree >ieed not be limited to 
suh7cet-7nattey of the suit itself—Decyce affecting 
?notteys outside the suit eoJt be executed 7uith resfect to 
oxtyoueous tnattcys also. 

The words “ so far as it relates to the suit ” cannot 
be said to have reference only to the subiect-matter of 
the suit. The language used is wide and general and 
it is obvious that It would be highly inconvenient if 
the parties should not be allowed to settle their 
disputes on such lawful terms as they might agree to, 
without being restricted to such relief as one of the 
parties had chosett to claim in the plaint. The terms 
in a yaziua*fia decree which form consideration for th? 
cemprontise of tlie suit must !)e deemed to be part of 
the decree and can be enforced in execution proceed¬ 
ings. A decree passed on a compromise cannot be 
regarded as ullta viies simply because it goes beyon<l 
the subject matter of the suit and contains otlier 
conditions. If thcjse other conditions are the considera¬ 
tion for the compromise of the subject-matter of 
the suit, they must be incorporated in the decree. 
30 Mad. 478. Kef. to, 5 C W. N. 485. on. 

33 M. L. J. 615. 2 L. W. 608 ; 47 4^5 (P- C.) 

JJist. (tVallaee and Madluvoan IVair-JJ.) K.AM.-\- 
SWAMY NaVUDU V. SUBBARAVA THEVAR. 

ri925). M. W. N. 525 : 88 I. C. 648 (2) : 
A. I. R. 1925 Mad. 1101 : 49 M. I. J. 490. 

-0. 23. R. 3— .^falters outside suit — Cofupyo- 

misc — Execution. 

Where one part of an agreement referred to a matter 
which did not form part of the subject-matter of the 
suit and therefore could not in law form part of the 
decree, held, once it is incorporated in the decree by 
consent of parties no party to the compromise can 
object to that part of the compromise which is outside 
the subject-matter of the suit as not binding on Inm. 
Neither party is entitled to execute the decree par 
tially. {Dalai. J.C. and Nenve. A. /■ C.) VaSIN 

AM Khan v. Ai.i Bahadur. 10 0. L. J. 443 : 

79 I. C. 685 : A. I. R. 1924 Ordh 230. 
-0. 23, R, 3 —Matters outside suit—* So far 

as it relates to the sieit * ?neanifi,(^ of. 

The words ‘ so far as it relates to the suit ’ mean 
* so far as it relates to the adjustment or settlement of 
the matters litigated in the suit.’ and there is nothing 
to prevent that seUlement taking any form which i> 
lawful and fair and which satisfies the parties. {Afaune 
Kin and Rigs. //.) ANA P.AKIRI Sha j-. Soma- 
SUNDARAM. A. I. R. 1922 L. B. 22 

Partial comprom’se. 

-0. 23. R. 3 —Partial compromise—Some only 

of the parties compromising—Court may in its discre 
tion refuse to record. 

In a case where some only of the parties to the suit 
join in a petition of compromise the other parties are 
entitled to object to the compromise being recorded, 
and if they show good cause the Court has discretion 
to refuse to grant a decree in terms of the compro¬ 
mise. {Ne^vbould and B. B. Chose. J J •) OOPIKA 
Raman v. atul Singh. 85 I. c. 678 : 


C. P CODE (V OF 1908), 0. 23, R 3—Pleader’i 
authority. 

A. I. R. 1926 Cal. 193. 

— —0. 23, R. 3— Partial compromise — Partition 

of properties not cennprised in comproniise—Pfoticcto 
defc7tdants. 

Where a petition of compromise is filed by some 
defendants who had compromissd, the Court is not 
competent to partition properties not included in the 
petition of compromise without notice to the defend¬ 
ants who had compromised. {Das and Kulwatit 
Sahay. //.) SHAHDEO SHUKUL v. JaGESHAR 
Prasad Shukul. A I.R. 1923 Pat. 293. 

-0. 23, R. 3— Partial compromise — ComfrO' 

tnise with one deft. only. 

Where the plff. in an ejectment suit against two 
defts. could have maintained the suit against one only, 
he can enter into a comprom:.«e with one deft, only, to 
the effect that the result of the suit shall not affect 
him and that deft with respect to a particular pro¬ 
perty involved in the suit {Das and Adami. JJf) 

Bhaowati Kuer V. Jagdam Sahay 

62 I. C. 933 : 2 Pat. L. T.471. 

Pleader’s Authority. 

- —0. 23, R. 3— Pleader's authority —Vakalai- 

nama express in tertns. 

Where by a zahalatna7na the plaintiffs expressly 
specify that the presentation to the Court of petitions 
relinquishing the claim, compromise and withdrawal 
of suit by the pleader, is binding on them, and the 
pleader does present a compromise, the plaintiffs are 
bound by his acts. {Piggoit atid Walsh. JJ.) HUKUM 
Singh v. Tanda Singh. 19 A. L. J, 63 : 

60 I. C. 912 ; L R. 2 A. 21 • 2 U. P. L. R. (All ) 406. 

-0. 23, R. 3 — Pleader's authority — Compro- 

\ tnise by counsel out of Court zoithout eonsettt of party 
is not Valid—Legal Practitioner. 

An Advocate of the High Court in the course of 
conducting the caus'* is clothed with authority to com- 
' promise a suit in which he has been retained as coun- 
I sel and such a compromise would be valid and binding 
upon the parties even though it had been effected 
contrary to the e.xpress instructions of the client, unless 
the prohibition had previously been comnmnicated to 
the other side. But the apparent authority of counsel 
is restricted toads and admissions eoram iudice or in 
Court \ such acts and admissions out of Court do not 
bind the client unless in fact they are authorised by 
the client, or by his agent duly authorised by the client 
in that behalf. A compromise therefore effected by 
counsrl out of the Court, and not assented to by the 
client, is only binding upon the client if it is exprersly 
mthori.sed, or subsequently ratified by the client or by 
his agent authorised in that behalf. {Page^ /.) 

vskaran Choutmal V. E. 1. Ry. and Co. 

62 Cal. 386 : 88 I. C. 413 • 29 C. W. N. 566 : 

A« I. B. 1925 Cal. 696. 

-0. 23, R. 3— Pleader's authori*y — Petition 

of (ompromise Presented by vakils — Authority. 

Where a razinamah petition was presented by the 
vakils at the ins'ance of the parties and was acted 
upon by the Court the question of the authority of the 
pleaders to compromise does not arise, as the compro¬ 
mise is by the parties and not by the pleaders. {Abdur 
Rahim atid Oldfield. JJ.) PaMBAYAM CHETTY v. 
KanDAS\\ ami AiyAR. 60 I, C. 22 : 12 L. W. 662. 

-0. 23, R. 3— Pleader's authority'-Consent 

decree^Counsel acting on acquiescence of appellant's 
.agent. 

Where the applicant challenged the consent decree on 
the ground that his counsel acted or. misapprehension 
.igainst instructions, held on the facts proved that the 
agent of the appellant acquiesced in the settlement 
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C. P. CODE (V OF 1908), 0. 23, R. 3--Piiblic Trust. 

though under protest proposed by the counsel in the 
interest of his chief and that he accepted it when every 
to raise money necessary to satisfy plaintiff’s claim 
attempt failed, the decree was binding on him. Two 
propositions are well settled first, that express authority 
is not needed for a counsel to enter into a compromise 
within the scope of the suit; and secondly where there 
is limitation of authority and that limitation is coni* 
municated to the other side, consent by counsel outside 
the limits of his authority would be of no effect. (^Das 
and BuckjiilJ. JJS) NlI.MONI ChaUDHURI r . KedaR 
Nath DaGa. 3 P. L. T. 87 1 : 1 P. 489 : 

67 1. C. 96: A.I. R. 1922 Pat 232. 

Public Trust. 

0. 23. R. 3 —Public trust—Compromise by 

trustee. 

K bona fide compromise by the trustee of a public 
trust relating to trust properties is a lawful compromise. 
(/Jbdur Rahim and Oldfield. //.) PaMCAVa.M 

Chetty z'. Kandaswa.mi Aiyar. 

60 I. C. 22 : 12 L. W. 562. 

Record of Compromise. 

---0. 23, R. 3— Compromise—Recordins of—Only 

as bet‘veen some of the parties—Right to object. 

Where only some of the parties to a suit apply to 
Court to record a compromise under O. 23 , K. 3 , the 
others can object to its being recorded on showing 
proper grounds. (.Ahewbould and B. B.Ghose, //,) 
GOPIKA R.AMAN ROY V. ATUL Singh. 

85 I. C. 678 (Cair>. 
—--0. 23, R. 3 —Record of compromise by guardian. 

Where the guardian of a minor auction purchaser 
enters into a compromise on the minor’s behalf in a 
proceeding to set aside a sale under O- 21 , R. 90 , 
without leave of the Court, and no leave is expressly 
recorded, the Court ought not to record the compro¬ 
mise. {.N . R, Chattertee and Panton, //.') Sn*ALA 
Das MuKERJi V. Bhut Nath Nasker. 

62 I. C. 688 (Cal ). 

--0. 23. E. 3 and 0. 43, R. 1 —Order recording 

compromise—Decree in accordance therewith—Factum 
of compromise disputed — Appeal. 

Where a compromise alleged to have taken place 
between the parties to a suit is recorded by the Court 
on an application under O. 23 , R. 3 of the C. P. Code 
and a decree is passed thereon an appeal lies from the 
order recording the compromise at the instance of the 
party who denies the truth of the compromise. {Sri’ 
nivasa Aiyangar, J ) SatYANARAYANA Murthy v. 
BuTCHAYVA. 87 I. C. 124 : A. I. R. 1925 Mud. 608 : 

48 M. L. Z. 249. 

— 0. 23, R. Record of compromise-^LaTV’ 

fulness of agreement. 

O. 23 , R. 3 which deals with the question of a 
Court’s pow’er to record agreements arrived at during 
the pendency of the suit re.stricts the court’s power to 
only such agreements as are “ lawful. ” {fCinkhede, 

A./. c,) Sheikh Jama z'. Muhammad Ibrahim. 

90 I. C. 378. 

■ —0. 23, B. 3 —Record of compromise—Appeal 

withdrazvn—Compromise not made decree of Court — 
Remedy of parties if conditions broken. 

Where an appeal is withdrawn as settled out of 
court, but the compromise itself is not made a decree, 
the parties cannot get the he*p of Couit, if it after¬ 
wards turns out that one of them does not stand by 
the terms of the compromise. {Baker^ O. J. C.) Mt. 
MuLIA V. ParTAB. a. I. R. 1924 Nag. 325. 

*———0 23, B. ^-“Executiofi proceedings—Compro 
mise’^LegcUity oft 

O. 23 , R. 4 of the C. P. Code is explicit in its terms 
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and declare.^ O. 23 to be inapplicable to proceedings in 
execution of a decree or order. Consequently an arrange- 
mert entered into after decree for payment of the sum 
decreed in instalment^ is not binding and liniitaticn for 
execution of the decree runs nevertheless. {Broadway, 

/.) Banarsi Das v. Ramzan. 72 I. C. 477 : 

A I. R 1924 Lah 342. 

-0. 25. R.. 1— Temporary residence is not with' 

in the rule. 

Temporary residence in British India for purposes of 
suit is not residence within tlie rule. {Macleod, C. Jf) 
IIaNIF V. KULSUM. 23 Bom. I. R. 1258 ; 

46 Bom. 689 : 64 I. C. 703 : A. I. R 1922 Bom. 299. 

■ ■ — 0. 25, R. 1— A'o inherent pozoer apart from 
the rule—Rule refers to future costs—Transfer of 
co.-plaintiff^ to the array of defendants — IVhet/ier and 
when can be demanded. 

Per Chaiterjee, J. —O. 25 . R. i provides for security 
being taken for costs incurred as also those which are 
likely to be incurred by any of the defendants. In a 
case of transfer of one of the plaintiffs to the category 
of defendants the remaining co-plaintiff is not required 
to furnish security for future costs. It Is ordinary 
practice, if the plaintiff issuing for another, to require 
security for costs, and to stay proceedings until it i.s 
given. 

Per Cuming, J .—When the C'ode does make cer¬ 
tain provisions for the taking of security for costs 
from the plaintiff, it.'seeins that in those cases and 
those cases only, costs may be taken from the plaintiff. 
{Chattertee and Cuming, /y.) BHAIRENDRA 
Narain Deb v. Udai Narain. 60 Cal. 863 : 

79 I. C. 298 ; A. I. R. 1924 Cal. 251, 

-0. 25. R. 1— Pauper appeal — Security for 

costs — Grounds. 

Very special grounds should be required before a 
suit in forma Pauperis should 'be required to give 
security for costs. A mere suggestion that somebody 
else is financing is not such a ground. {Lentaigne, Jf) 
Ma Saw V. Maung Shwe Gon, 2 Bvr. L. J, 78 ; 

76 I. C. 309 ; A. I. R. 1923 Rang. 244. 

-0. 25, R. 1 (3)— Suit for payment of money — 

Suit for dissolution of partnership accounts and re- 
ccn cry of stridhanam property is not. 

A suit for dissolution of partnership and account and 
for the recovery of the stridhanam property belonging 
to a female plaintiff is not a suit for payment of money 
within O. 25 , R. j ( 3 ), C. P. Code. {Greaves and 
Chose, //.) AmULYA SuNDARI DaSSYA v. SYAMA 
SUNDARSaHA. 68 I.C. 607 : A.I.R. 1923 Cal. 316 (2). 

.. ' -O. 25, R. 1 (3)— Suit for administration of 

estate is not one for money. 

In a suit for administration of an estate consisting 
largely of immoveable property, it may ultimately be 
necessary to sell the estate and distribute the proceeds 
in money, but that is not sufficient to make it a suit 
for the payment of money. It is in fact a suit relating 
to immoveable property. {Carr, /.) AMINA BIBI v. 
MOIDEEN Kara. 3 Rang 211 : 89 I. C. 620 : 

A. I. R. 1925 Rang. 300. 

-0. 26— Scope of. 

0.26 amplifies and explains S. 75 . {Abdul Raoaf 
and Harrison, //.) SaWAN WaD z/. RaMAQ MAL, 

3 Lah. 209 : 68 I. C. 802 : A. I. R. 1922 Lah. 47. 

-0. 26 -Interlocutory order appointing Com^ 

miss toner—Revi si on. 

The High Court refused to interfere in revision with 
an interlocutory order of the lower Court directing a 
Commissioner to ascertain mesne profits as the appli¬ 
cant had a remedy by way of appeal from the final 
decree. {Spencer, J,^ HuSSain SaHIB z/. HaMMAD 
Sahib, 16 L. W. 312Jt (1922) M. W. N. 662 1 
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74 I. C. 812 : 31 M. L. T. 180 : 

A. I. R. 1923 Mad. 43. 

. . -—0. 26— Order t t'fusin^:: to issue comviissiou js 

not appealable—Letters Latent ), r/. 13 . 

An order refasingto i-^sue a conmiission. however 
serious the ultimate results to the paity. is a purely 
interlocutory order and not a judgment terminating a 
suit or other proceedings or affecting the merits 
A. I. R. 1923 Rang. 225 and 35 Mad. i (F. I>.) Foil. 
{Heald and Lentaif^ne, JJ.) MaUOMKH HUSSaIN v. 
HOOSAIN HaMADANEE and Co. 3 Rang. 293 : 

4 Bvr. L. J 103 : 90 I. C 967 : 

A. I. R. 1925 Rang. 290. 

——-0. 26. R. 1— Examination of ivilncsscs oit 

commission—Duly of Court — Discretion. 

Where an application is marie for the exarrdnation 
of witnes'.es on commissiotj and is opposed, it resolves 
into a question as to whether a ('oiirt can be said to 
have acted with jurisdiction in taking awaj' from a 
litigant the rights wliich he undoubtedly ha.s under the 
law of having witnesses brought before the Court and 
examined before the (Tourt in accotdance with the 
normal procedtire : in othei words, whether the circum¬ 
stances disclosed in the case gave the Court jurisdic¬ 
tion to depart from tlie u«ual course prescribed by law. 
If the plaintiff in-ii-stson the attendance of his wilnes- 
.ses in Court and the v\itnesses apply for their examina¬ 
tion f)n comn>is,',ioii. the ('ourt undoubtedly will have 
to take into consideration the grrtunds upon which the 
conimission is applied for, but at the same time it 
cannot lose sight of the piejudice that might be caused 
to the plaintiff Ity rea-^on of such commission being 
issued. If sickne.ss or infirmity is alleged, the character ' 
and gravity of that sickness or infirmity have got to be 
assessed and the risk consequent upon a refusal to 
issue a commission will have (o be taken into considera¬ 
tion. At the same time the importance of having 
the witnesses present before tlic Court, the advantages 
that would follow from their examination and cross- 
examination in the presence of the Court and the 
emergency which might arise of having them confront¬ 
ed or identified should not be altogether lost sight of. 
If all these matters are duly considered and an order 
is passed, then and only then can it be said that the 
order has been passed in the exercise of a judicial 
discretion. (A/uktr/ee, J.') PaNCKKAKI MITHA t. 

Panchanan Saha. 39 C L. J. 598 : 

84 I. C. 9 : A. I. R. 1924 Cal. 971. 

-0. 26, R. 1 —Commission to examine specific 

witness— Witness not named examined — Effect. 

Where at the instance of one side a commission was 
issued for taking the evidence of a particular witness 
and in spite of the objection of the other side another 
witness was also examined, held, that the Court 
would be justified in ignoring the evidence of stich 
person. {.Sanderson, C. Afockeriee an,I Eletcher, 

JJ.) Ramchander Gouki Shankek r. Ganpat 
RAM BISV’aNATH. 59 I. C £39 : 47 Cal. £83. 

-0. 26, Rr. 1 and 2— Plaintiff- a gosha lady 

applying to be examined on commission — Petition 
should be granted. 

An application made by a plaintiff for the issue of 
a commission to examine herself should be gran'etl 
where it is based on the ground that she is gosha la<ly 
who is not allowed to appear in Court or other public 
places according to the custom of her community. 
{^Srinivasa Aiyangar. J.) VELI.AI NaCHIAR j- 
MEIYaPPA. 86 I. C. 513 : A. I. R. 1925 Kad. 90o. 

-0. 26,' Rr. 1 and 4 — ""A/ay" meaning of — 

Discretion to issue commission. 

In the case of a witness not under the control of the 
party asking for a commission, who resides beyond the 
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limits fixed under O 16 , R. 19 (^), a commission 
should issue as a matter of right, unless the Court is 
satisfied the party is merely abusing the Court’s author¬ 
ity to issue piocess. It is not for the Court to decide 
whether the party will be benefited or not, as it is a 
matter entirely for the party. The word “ may” in 
O. 26 , Rr. I and 4 means ” is given authority to” 
{Wallace, J.) JaGANNATHA SaSTRY v. SaRATHAM- 
BAL Ammal. 46 Mad. 674 : 17 L. W 261 • 

(1923) M. W. N. 157 : 71 I. C. 530 • 

A. I. R, 1923 Mad. 321 : 44 M. L. J 202. 
-0. 26. R. 1— Commissioner can stop proceed¬ 
ings to take direction of Court. 

A Commissioner appointed by the Court to examine 
witnesses can stop proceerlings to take the direction of 
the Court whenever he thinks that the pleader cross- 
examining a witness is abusing his position and exceed¬ 
ing the limits of propriety. A Court in appointing a 
Commissioner should in each case give him instructions 
so as to make it clear to him that he is not so power¬ 
less as it is imagined and that he should exercise his 
power and stop the proceedings for the purpo.se of 
taking lire direction of the Court whenever he should 
think it is nece.ssary to do so. ^ Das and Adami^ JJ.) 

Mt. Kaniz Zainab I/. Mobarak Hussain. 

A. I. R. 1924 Pat. 284. 

--0. 26, R. 2— Discretion ij Court— Pevision. 

Examination of witnes.ses on commission is in the 
I discretion of the Court. Dismissal of applmalion 
without enquiring or satisfying that evidence is un¬ 
necessary or irrelevant is sufficient for interference in 
revision. {Pebinson, C. J. and Neald. J.) S. R. M. 
M. C:H£TTV V. P. L. N. N. NARAYAN CHETTY. 

64 I. C. 821 : 11 L. B. R. 66 . 
-0. 26. Rr. 2. 7 and 8 — Evidence on commis¬ 
sion—iVho can exhibit — JVjn-aPPlying party, 

Evidence taken on commission may be read at the 
instance of any party to the suit, even if it is not he 
who applied for evidence being taken on commission. 
iPupchand Bilaram. A J. C.) FIRM Ot CHOTUMAL- 

Bulchand V. Firm of lilaram-Lakhmichand. 

90 I. C. 64. 

-0. 26. R. 4— Place of examination—Old man 

of feeble health—Examination in his house. 

The C. P. Code does not place any restrictions as to 
the place where alone a witness can be examined on 
commission. In the case of an old man of feeble 
health, the Court can order an examination on Com¬ 
mission at his own house. {Suhrawardy and Choizner. 

J J.) Ananda Chandra Prodhan v. Sukchand 
Prodhan. 85 I C. 619 : A. I. R, 1925 Cal. 1118. 

-0. 26. R 4— Examination of toitnesscs by 

commission—Rights of plaintiff and defendant — Dis‘ 
erction of Court — Interference — Revision. 

Where an application is made by a defendant, who 
lawfully resides out of the jurisdiction of the Court, 
according to the ordinary course of his life and busi¬ 
ness, the Court will not regard the case with the same 
strictness as the case of the plaintiff who has instituted 
his suit in a forum of his choice though he re.sides 
beyond the jurisdiction of such Court. Ross v. Wood¬ 
ford. ( 1894 ) 1 Ch. 38 and IVew v. Burns, 64 L.J.Q.B. 
104 , Ref. In cases under O. 26 . R. 4 , C. P, Code, a 
distinction has been observed between an application 
by a plaintiff asking for a commission to examine 
himself and an application by a defendant asking for a 
commission to examine himself. O. 16 , Rr. 19 and 21 
apply to persons who are ordered to attend in person to 
give evidence, including persons who may be parties to 
a suit, but are required to give evidence as witnesses. 
They have no application to a case where a party to a 
suit desires to give evidence of his own motion in his 
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own favour. Such a case is governed by O. 26 , K. 4 . 
C. P. Code. A court of appeal should exercise great 
caution when invited to interfere with an order of the 
trial Court made wiih jurisdiction in the exercise of its 
discretion as to granting a commission. Each case 
depends on its own circumstances and no rule as to the 
exercise of that discretion could be laid clown. If the 
Appellate Court deems that the discretion was wrongly 
exercised, if it deems that the case in all its bearings 
was not laid before the Court below, if it sees that the 
Court below misapprehended an important part of the 
case, the Court will interfere. The High Court in 
revision set aside the order of the lower Court, where 
that Court overlooked the distinction which should be 
observed in the treatment of an application by the 
defen lant as distinguished from a similar application 
by the plaintiff, and ordered the defendant to be exa¬ 
mined on commission on payment of costs to the plain¬ 
tiff for cross-examination. (^Mookerjee and Panton, 
jj.) Sarat Ku^rAR V. Ram Chandra Chatter- 
JEE. 35 C. L. J. 78 : 68 I.C. 9 : A. I. R. 1922 Cal. 42 
■~0. 26, R. 4 —Commission to examine defend¬ 
ant—Residefice out of British India more than 200 
miles away is a sufdcient ground. 

Where the defendant is his own sole witness and 
applied for a commission to hear himself examined as 
he was living more than 200 miles away in a Native 
State, the application should be allowed. i^Zafar Ali, 

/.) Elvers v. American motor company. 

73 I. C. 923 : A. I. R. 1924 Lah. 475. 

0. 26, R 4— Commission — Party — Sxamina- 
tion 071 com/nission^Appiication f or—Order disallowing 
—Revision against — Inference in—Application hy 
plaintiff-Application by defendant -Difference betwecti. 

The plaintiff and the defendant in a suit instituted 
in the Court of the District Munsif of Devakottah 
were both residents of Rangoon, and the defendant 
was served with summons at Rangoon. The plaintiff 
was allowed to examine himself on commission at 
Rangoon. An application by the defendant to examine 
himself on commission at Rangoon was, however, 
disallowed by the Munsif on the ground that his de* 
meanour could not be watched by the Court. Held, 
that the Munsif acted with material irregularity in dis¬ 
allowing the application and that his order was liable 
to be set aside in revision. Difference between an 
application by a plaintiff to examine himself on com¬ 
mission and one by a defendant to examine himself 
on commission. (^ICrisknatt, y.) VISVANATHa 

Chetty V. Somasundaram Chetty. 

1,1924) M. W. N. 191 : 34 M. L. T. 314 • 

78 I. C. 407 : A. I. R. 1924 Mad. 541 : 

46 M. L. J. 131. 

— ' -—0. 26, R. 5 —Examination of plai7itiff on com- 
missiofi—Jurisdictiosi exists but should not be grattted 
Save in extreme cases—Such cautimi is 7ioi Tteeded in 
case of plai7ttiff's witnesses. 

An order for the examination of the plaintiff on 
commission is a very strong order to pass in any case 
though it is w’ithin jurisdiction. The case of the de¬ 
fendant stands on an entirely different footing. Where 
an application is made by a defendant who lawfully 
resides out of the jurisdiction of the Court according 
to the ordinary course of his life and business, the 
Court will not regard the case with the same strictness 
as the case of the plaintiff who has instituted his suit 
in a forutyi of his choice though he resides beyond 
the jurisdiction of such Court. Where in a money 
suit the lowrer Court had granted plaintiff’s application 
to examine himself on commission and the suit had 
been filed at Patna and the plaintiff resided in London, 
hilds ia revision, that the application should not be 
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granted. But the order was upheld so far as it con¬ 
cerned the plaintiff’s witnesses being examined on 
commission. A. I. R. 1922 Cal. 42 Foil. 25 Ch D. 21 
Ref. to. i^Das a7id Ross, JJ,') AkbaR ALI 
Khan v, Herbert Francis. 6 P. L. T. 620: 

3 Pat 863 : 84 I. C. 993 : 

1925 P. H. C. C. 326 : A I. R. 192a Pat. 126. 

-0. 26, E. 9— Snh-letting—Issue as to — 

Appoi7ttT7tent of Co77imissio7ter—Legality of. 

In an ejectment suit the Assistant ('ollector appointed 
a Commissioner to determine whether the land had 
been sub let by the tenant. There was nothing to show 
tha: he had clciegated hi< own powers to the Commis¬ 
sioner. Held, that the appointment of the commis¬ 
sioner was legal under O. 26 , R. 9 of the Civil 
Procedure Code and there was no irregularity. {Burn, 
J. M.) Zia-ul-Haq Md. Karim-ud-din. 

L.R. 5 A. 62 (Rev.). 

- --0. 26, R, 9— Local i7ivestigatio7i to determine 

Period of cttltivatioti is tiot a proper Tttbfeet for com- 
mission—Party ftot objecting cannot repudiate. 

Determination of the period of a tenant’s cultivation 
is not a proper subject for local inspection, but where 
a party does not raise an objection to the issue of such 
commission and refuses to produce further evidence he 
cannot subsequently repudiate it. JUSTICES'LaCHMAN 
PRASAD V. BhaGGU ChamaR. I.R. 2 A. 213 (Rev.). 

-0.26, R.9 end 0.18, R. 8 —C’. P. Code ( 1882 ), 

S. 392 — Local i7tvestigatian ?>/ persoft. 

A Judge may make a local inspection in person at 
his discietion. Under the present Code, a Judge may 
issue a com.mission in any case where he deems it fit to 
do so, irrespective of his own convenience. S. 392 of 
the old Code compared. 39 Mad. 301 Cons. ; 31 Bom. 
38 (P. C.). Expl. iSpe7tcer a/id Ramesam, JJ.^ 

Sabapathi Pathan V. Perumal Padayachi. 

44 Mad. 640 ; 13 L. W. 520 : 29 M. L. T. 279 : 

62 I. C. 790: (1921) M. W. N. 336: 40 M. L. J. 564. 

-0. 26. R. 10— Local investigation — Conimis- 

sio/ier fof—Report of Comfnissioner—IVeight due to. 

Interference by a court with a long and careful local 
investigation except upon clearly defined and sufficient 
grounds is to be deprecated. 13 M.I.A. 607 ; 15 W. R. 
423 ; 60 I.C. 4t4. Eel. It is not safe for a Court to act 
as an expert and to overrule the elaborate report of 
Commissioner for local investigation whose report is 
unquestioned, whose careful and laborious execution 
of his task was proved by his report and w ho had not 
blindly adopted the assertions of either party. {Moo- 
keriee and Chotzner, JJ.) RaNI AmriTA SuNDARI 
DEBI V. MUNSHI SeRAJUDDIN AHMAD CHOW- 
DHURY. 28 C. W. N. 318 : 80 I. C. 755 : 

A. I. R. 1924 Cal. 620. 

-——0. 26, R. 10— Eefe/idant 7iot appearing before 

Commissioner cattstoi obi-ct to report. 

A deft, who does not appear before a Commissioner 
cannot ordinarily object to his report. {{Mookerjee, A. 
C.J.and Fletcher, J.) KaMINI KiSHOKE SEN v, 
Parbartya Tiperah Raj. 60 I. C. 434. 

-0. 26, R. 10— Commissioner for ascertaining 

mestte profits may rely 07i local inspection but must re^ 
cord witnesses' evidence. 

Commissioner for ascertainment of mesne profits is 
entitled to base his report on his local inspection and 
also upon the crop experiment conducted by him, 
but any evidence that he takes should be lecorded in 
writing. Order 26 , R. 10 requires that he should 
reduce to writing the evidence taken by him. In form¬ 
ation given by witnesses which is not reduced to 
writing is not legal evidence upon which the Court 
can decide. If either of the parties desires to have the 
benefit of the statements of these persons from whom 
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ihc Coniniisi^ioner obtained infonnation i.hey 'should 
cite them as witnesses ; otherwise, the Jutige should 
come to a conclusion on the rest of the evidence be* ' 
fore him without any reference to such unrecorded i 
-tatemeets. {S/'n/rz-r I’cfikaiasuhhi Rao> JJ-^ \ 
KaMAKK.a r. \'. NaGFSam. 47 Mad. 800 : 

A. I. R. 1925 Mad 145 : 48 M. L. J. 89. 

- --0. 26.R. 11— Suit to 7unkc dcfc>ifia7its liahlf 

for /cr.f due to t/nir defal. atiofi — Refere7ice to Co77i77iis~ 
sio7ie7- foi- tni'if/^ <iece>7(7it!: before dt'/cr7tti7ti7i^ liability 

is 7ict :>.'a7'ra’>’te»l. 

A suit was filed by a Company against certain of its 
otneers seeking to make tliem liable for certain loss 
which was alleged to have been incurred owing to 
their defalcation. Before any claim against defendants 
was e>tablished a reference was made by the Court to 
('omtnissioner directing certain accounts to be taken 
preliminary to the hearing of the suit, f/cldy tlie pro¬ 
cedure was not warranted bv the nature of the suit 

m 

notwith'landing the provisions of (). 26 . K. 11 . d'he 
prope) i ourse for tlie (‘curt .vas to try the suit in order 
to determine whether the defendants were liable at all 
to the Company. i^Grea'res a/td IVlttkerti, yy.) J. C- 
Das 7'. Cachar Native Join i Stock Co. 

87 I. C. 764 r A. I. R. 1926 Cal. 349. 
———0. 26.R. 11— J*t.nocrs of Co74rt—Delcsattoti to 
Co777missio7ier. 
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(d property — Coiti mis Stoner can investigate but he 
ca7inot enq%:ire as to possession^ 

Court cannot delegate all its judicial powers to the 
Commissioner. In a suit lelating to mortgage, the 
most that the Commissioner can do would be to in* 
vestigate and report on the profits arising from the 
mortgaged lands during tlie years in suit, but he can¬ 
not be asked to take evidence as to the possession of 

any party or the extent of that possession. (^Adami 
a7iil l\uhva7it Saliay, JJ.) R.AMCHANDER TEWARY 
(JUDAR POTED.AR. 3 Pat. L. E. 186 : 

89 I. C. 343 : A. I. R. 1925 Fat. 676. 

. - - -0 26, R. 11— Cof7t77iissio7i€7‘ to take accounts 

— Defi/iitc li7ics of his “oork shotdd be laid denvn for 
his ‘ioo>k. 

As a general rule, it is better for the Court itself 
to settle the exact terms of the order to the Commis* 
.sioner, that is, not to make him a sort of inferior Judi- 
I cial Officer. It is generally the business of the Court 
to ascertain which books are true or false, which party 
is or is not keeping back the books, what documents 
are relevant and the like, and it is, as a general rule, 
dc.'^irable that the.se matters should be decided before 
a Commissioner is a])pointed. {^Kenttedy^ J. C. attd 
Ast 07 i, A. y. C.) ASSARMAL V. HuNDOMAL. 

A. I. B. 1926 Sind 266. 
— 0. 26, R. 11— Co7ttracts if authorised — 


A Court cannot delegate all its powers and functions 
in the matter of t.iking evidence and determining 
issues to a ('ommissioner. {^Abdul Kaoof and Marti- 
7ieau,JJf) 'CCLSI Ram S'. MEHTA DlNA NATH. 

89 I. C. 333. 

. - —— 0. 26, R. 11— Otficiiil Referee''s powers are 
those of a Comniissiosier — A/adras High Court Ori- 
gi7tol Side Rules, O. 14 -A. 

The Official Referee has no power to decide ques¬ 
tions as to the terms of partnership, its duration or tlie 
share.s of the partners. There are no provisions about 
his powers in the Code or in the Original Side Rules 
analogous to O. 36 of the Rules of the Supreme 
Court W’hicli deals with Referees and O. 5 .S w’hich 
deals with the powers and tluties of Masters. There 
is no statute constituting the office of the Official 
Referee, and his poweis have therefore to be deter¬ 
mined with reference to the provisions of the Civil 
Procedure Code and the Original Side Rules. The 
rules do not confer on the Official Referee any higher 
powers than those conferred on the Commissioners. 
The Official Referee is only a permanent Commis¬ 
sioner whose duty is to take accounts and make en¬ 
quiries contemplated by the Code and the Rules. 
The function of the Court in such cas;is is to deter¬ 
mine the rights of the parties where the rights of the 
parlies or the terms of the partnership are disputed 
and to decide in what manner and from what date 
accounts have to be taken.The function of the Official 
Referee is to take accounts, having regard to the 
declarations of the rights of the parties made by the 
Judge in passing the preliminary decree and his powers 
to deal with the questions are not limited simply to 
matters of arithmetic but he has for the purposes of 
carrying into effect the directions given by the Judge 
in the preliminary decree and for the purpose of arriv¬ 
ing at conclusions as to the state of accounts between 
the parties, power to take evidence and deal with 
matters auxiliary thereto. He i« not a Judge of the 
Court but only a Commissioner and the adjudication 
by him of these questions which under the Code and 
the Rules form part of the functions of a Judge would 
be ultra vires, {/fumarasiuami Sastri, y.) ABDUL 

Wahabz/. ROKIa BIBI. a. I. B. 1924 Mad. 406. 
——0. 26, R. 11 —Profits arising out of mortgag- 


1 


Qucitio/: if can be yefen ed to Cottimissioticr—Findings 
of — I'alue. 

A question whether a certain contract is authorised 
or not cannot be referred to a Commissioner for taking 
accounts under O. 26 , K.ii, C.P.Code. The report of 
a Commissioner is only to be treated as evidence in 
the case and is not a decision which has to be accept¬ 
ed. (^Rayynotid and Bilarayn^ A./.Cs.) FIRM OF SCTH 
VISHINDAS NIHAL CHANI) V. NAZARALI SaMJI. 

17 S. L. R. 316 : A. I. B. 1924 Sind 9. 

-0. 26, B. 12— Co77t7nissio/ter*s report^Objeec- 

tio7{ to, should be heard by the Court. 

Where the report of a Commissioner appointed by 
Court is objected to by l)oth parlies and the Court 
w'itiiout hearing the objections appointed a second and 
a third Commissioner and finally acted on the first 
Commissioner’s report, held, that the course followed 
was improper and that the C'ourt should have beard 
the objections and tried them. {Ayling, O. C. y. and 
Krish7ianoatni Rao. /.) THOTTAMMA v. SuBRA- 
MANIVAN. 45 Mad. 79 : 14 L. W. 630 : 

68 I. C. 469 : (1921) M. W. B. 843 : 

A. I. B. 1922 Mad. 219. 
——— 0. 26, R. 15 Plaifttiff choosing an incofi' 
Vfuient forntn 7nust initially deposit costs of commis- 
siou fiecessary for trial of the suit. 

If the Court has to appoint a Special Commissioner 
to go thousands of miles away and be engaged on a 
lengthy enquiry, cash deposit must be made in order 
to provide for his costs. (^Marten, y.) JeTHABHaI 
Versky and Co. V. amarchand Madhavji and 
Co. 25 Bom. L.B. 713 : A. I. B. 1924 Bom. 90. 

— ——0. 28, B. 16 —Where money is not deposited 
itt Court an carder passed 07t the CoynmissionePs appli¬ 
cation directing paysneyit to hi/7t is covered by S . 36 
a7id is a decree ufider S. 47 . 

In a partition suit the appellant was appointed 
Commissioner to effect a partition. Some money was 
deposited as his remuneration ; bat he did more 
work and he claimed more remuneration. After the 
appellant had done mou of the work neither party 
appeared before the Court and the suit was dismissed 
for default of both the parties^ On the next day^ie 
appellant applied to the Court for obtaining hU re¬ 
muneration and an order was passed upon it In ids 
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favour- He apppHecl for execution of this; order. //«'/</, ; 
that under S. 36 C.P.Code, an order directing; the | 
payment of an amount is to be executed in the some j 
way as a decree and consecjuently the provisions of i 
S. 47 will apply to execution of an order under that \ 
Section. 10 C.W. N. 234 , IMst. i^Sithraivardy aud \ 
DuOaU y/.)CHANDRA kuMAR DK r . KUSUM KUMA- i 
RI ROY. 40 C. L. J, 180 : 84 I. C. 724 : 52 Cal. 269 : i 

A. I. R. 1925 Cal. 67. | 

- -- - 0. 26, R. 15 —lixpenscs of contuiission may he ■ 

made as costs in ihc suit but couuoi be realised by ! 
attachment. \ 

It is the duty of the Couil betoie the commission is ^ 
issued to see that the Commissioner’s fee and diet 1 
money of the witness has been dulj'deposited. If the . 
party at whose in.siance the commission is issued de- ; 
dines to pay, the proper thing for the Court to do is j 
to make the amount costs of the suit and enter it in 
the decree. But the Court has no jurisdiction to re* 
alUe such amount by attacluiient of the property of i 
the party liable. (.Voti Sa^'art J,') R.\m Saran DaS j 
V. Ram LaL. 89 I.C. 47 (1); A.I.R. 1926 Lah. 62 (1). j 

- . 0. 26. R. 17— lixamination of witness on ; 

commission — Reading; over to ‘witness not Jtccessary — 
Effect of — Periury. ! 

The provisions of O. 26 , K. 17 of the C. 1*. Code j 
with regard to the examination of witnesses in Court ; 
does not require that the statements of the witness > 
after they have been recorded should be read over to i 
them and the same procedure should be considered • 
applicable in the case of statement of witness record¬ 
ed on commission. Consequently where statements 
recorded on commission were not read over to tlie 
witness they are admissible in evidence and it is» open 
to the Court to grant sanction for perjui->- in respect 
of such statements. (Daniels. A. J. C.) M'V. FEROZ.\ • 
Jan V. MIRZA Amir Ali. 9 0. t. J. 593 : t 

9 0. & A. I. R. 103 : 24 Cr. L. J. 781 • ; 

74 I. C. 445 : A I. R. 1923 Oudh 119. i 

— - 0 . 27, R. 1— Plalnt-‘pacts to be set forth. ! 

A plaintiff need set forth in his plaint nothing j 
nrpre than the facts entitling him to the decree that he 
asks for. He need not allege reply to probable de-j 
fences. (Martineau and Campbell^ JJ.^ NlAZ AHMAD j 

Khanv. Abdul Lath*. 

83 I.C. 807 : A. I. R. 1923 Lah. 476. 

— . -0. 29 —Suit aSainst a Railway Company — 

Form of—Railways Acty Ss. 140 , 141 . 

Neither O. 29 of the Code nor Ss. 140 and 141 of ■ 
the Railways Act say anything about the manner in 
which a suit against a Railway Company is to be fra¬ 
med. The form in which a Company is to be sued is j 
given in Sch. I. App. A. of the Code. (Ross /.') 1 
SiNEHi Ram Bihari Lall -j. Agent, L, i. Ry. I 

64 I. C. 125 : 2 Pat. L. T. 679. 

.. 0. 29, R. -Unregistered body—All members 

must be impleaded. 

An unregistered body cannot sue or be sued as a ' 
corporation ; all its members must be impleaded and ! 
therefore a partition of property belonging to an un¬ 
registered body without issuing notice to all Us mem¬ 
bers is not binding on the member not served, (Meats. 
C.J.y and Sulaimau, /.') RAM S.\RUP v. ArYA 

SamaJ DHAMPUR. 47 All, 342 : 23 A. I. J. 37 : 

86 I. G. 255 : L. R. 6 A. 101 : A. I. R. 1925 All. 337. 
———0. 29, R. 1 and App. A —Suit against Rail' 
way—‘Plaint describing defendant as “ Agent ” of the 
Railway—Suit is badly framed. 

The suit was against a Railway for non-delivery of 
certain goods to the consignee. In the plaint, the 
nan\e of the defendant was given as “ Agent of . . 

. Railway.” Held., that the frame of the suit was 
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in contra\ention of O. 29 , K. i and Appendix A. 
(Suhra‘oardy and Ouvaf J/.) AGENT, BENGAL 
NAGPUR RY. HehAR l RaL Du'J T. 29 C.W.IC. 614 : 

52 Ca!. 783 : 90 I. C. 426 : A. I. R. 1925 Cal. 716. 
-0. 29, R. 1— Rule is not mandatory. 

Obiter. — R. i, O. 29 , C. P. C?ode, is not a mandatory 
rule, and if the person who signs the plaint is the 
duly authorised agent of the plaintiff and is acquaint¬ 
ed with the facts of the case, there is no irregularity 
at all. (Campbell, J.) MESSRS. ALLEN BROTHERS 
V. Aruri Mal KHANNA. 7 L L. j. 66 : 

88 I. C. c4G : 26 Punj. L. R. 441 : 

A. I. R. 1925 Lall. 338. 

-0. 29, R. 1 ^Suit by Municipal Board with 

name of Chairman added—Defect is formal and is no 
ground for reversal cf decree — U. P. Municipal Act 
( 1916 ), S. 6 , 

Where objection was taken in appeal on the ground 
that the Chairman of the Municipal Board of Sitapur 
appeared as a plaintiff in the body of the plaint and 
was mentioned by his name, field, that as he was 
clearly described therein as the Chairman of the 
Municipal Board of Sitapur, there can be no doubt 
that the plaint was presented with tlic intention of 
showing that it was the Municipal Board which was 
suing. .At the worst, it was a case where a suit had 
been instituted in the name of the wrong person as the 
plaintiff and the error could be easily corrected under 
tlie provisions of R. 10 of O. 1 , and that the defect 
was not one of substance but mere'y of form and 
under S,y 9 of the Code of Civil Procedure such defect 
cannot be made the ground of any interference with 
the decree which the Court below maj' ha\ e passed in 
such a case. (IFaur I/asan, A. J. C.) ShaMS-UD- 

DiN Khan Agha Sayid Fateh Shah. 

84 I. C. 532 : A. I. R. 1924 Oudh 309. 

0. 29, R. 1— Effect of order—-Suit for posses' 
s/on in Civil Court — Parties. 

Where the cause of action alleged in the plaint is 
the dispossession by the defendant on account of the 
proceedincs under S. 145 of the Code of Criminal Pro¬ 
cedure, and in that proceedings the defendant (the 
manager of a company) was declared to be in posses¬ 
sion, the plaintiffs have got a cause of action against 
the person who has actually dispossessed them. 
Moreover, the suit cannot be defeated on account of 
non-joinder of the proprietors of the company who 
could have added them as parties, (Das and Kulwant 
Sahay. J J.') CHATTRAPAT PraTAP BaHADUR 
Sahi V. C. G. Lees. 4 Pat. L. T. 487 ; 

1 Pat. L.R. 322 : 72 I. C. 64S ; A. I. R. 1923 Pat. 558. 

Q 29 ^ 2 —Railway Company—.Suit against 

in the name of agent—/f proper. 

In a suit against a Railway Company, it should be 
sued in the name and style under which it carries on 
bminess. If a plaintiff deliberately chooses to sue not 
the company but the Agent he cannot, by any decree 
which he may obtain, bind the company. But if upon 
a fair reading of the plaint it is made out that the 
description of the defendant is a mere error and that 
the company is the real defendant, then the suit may 
proceed against the company. (MulUck, A. C. J. and 
KuPoant Sahayy /.) KaDHE LaL EaST INDIA 

n I- C. 680. 

.. U iM—Ob/ecl — f^uit IS in effect against indi¬ 

vidual partners —Dead partner cannot be assumed to be 
a party. 

O. 30 , C.P. Code, is not intended to recognise a firm 
as a legal entity but to provide, subject to certain 
limitations, a convenient mode of describing the part¬ 
ners who compose the firm in the plaint and in the 
summons. The suit is in effect a suit against the 
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individual partner^ of the firm sued. As a dead man 
cannot be sued so a dead partner cannot be assumed 
to be a party to the action. EHis v. iVadeson. ( 1899 ) 
i Q H. 714 , Kef. i^Rupchaud Btlaram, A. J. C.') 
Firm of Gokaldas Khataoo v. Firm of Vasumal 
WapHUMAI.. 87 I. C. 992 ; A. I. B. 1925 S nd 298. 

- 0 . 30, E. 1— Firm carrying on business in 

different places — /dentity. determination of. 

In the ca'^e of firms carrying on business in different 
parts of the country or of the province sometime^ 
constit’'ted of the same people, sometimes constituted 
with the omi'^sion of one person who has no interest 
in a branch of business in one of the towns or with 
the addition of a new person who has an interest 
confined only to that branch of business, a Court 
should analyse the facts as thoroughly as it can in 
order to determine whether the firms or persons so 
carrying on business are really the same legal entity or 
person in each place. A firm without being a branch 
in the sense that it is subordinate to and under the 
control of a firm in a different town and compelled to 
render an account to the latter, might still be in sub¬ 
stance the same business so as to make it carry on 
business in it.s own place, if it is transacting the busi¬ 
ness of the different firm in its own place as agent for 
that firm, purchasing and selling goods and obtaining 
orders, forwarding or receiving orders to and from that 
firm and merely remunerating itself by being allowed 
to make a definite profit out of certain transactions or 
a limited profit out of all transactions.' {l-Va/sA and 
IValluch, //.) KIRPA RAM SITA RaM MANGAL 
SfN HiSHAN MAh. 3 U. P. L. E. (All.) 18 : 

65 I. C. 93 : A. I. E. 1922 All. 367. 
_^0. 30, R. 1— Proper title of suit indicated. 

It is not correct to sue persons as partners in the 
name of the firm by a partner or manager. The proper 
title of defendant in such a suit is /4 a firm, C. 
D paitners in the said firm. {H/acleod, C. J and 
Coyaiee.JA AJlTSING MANIBHAI 7 '. GruN 1NG& 
CO. 27 Bom. D. R. 998 : A. I. R. 1925 Bom. 494. 

-U_0.30, R. l-A'/r/V against firm—Defendant 

also described as owner of firm—Mere surplusage. 
Where a suit is filed against a firm, but the defendant 
being shown as the owner of the firm and a question 
of limitation i'i passed by the heirs of the defendant 
who are subsequently impleaded,the suit must in effect 
be treated as one against a firm and the subsequent 
words of description mere surplusage. i^Shah, A.C.J. 
and Crump. /.) MOTII.AT. JaSRAJ t'. CHANDMAL 
HINDU.MAL. 25 Bom. L. R. 1081 : 77 I. C. 1055 : 

A, I.R. 1924 Bom. 155. 

_0. 30, R. 1— Firm is noartificial person apart 

from its partners. 

The law of England as well as of British India knows 
nothing of a firm as a body or artificial person distinct 
from the members composing it. It a partner dies 
before suit, and the suit is against the firm in the firm’s 
name, the suit is one solely against surviving partners 
and judgment can only be obtained as against the 
surviving partners, and be enforced against them and 
against the parinership assets. {Mulla. J.) RaM- 
pratab brijmohandas V. Gaurishankar Kashi- 
RAM. 25 Bom. L. R. 7 ; A. I. E. 1924 Bom. 109. 

0. 30, R. Title of the suit—Defect in. 


The plaintiff who was a minor was described in the 
title of the plaint as “owner of the shop C”. It was 
stated in para 4 of the plaint, “As the plaintiff the 
owner of the shop is a minor, this suit is not barred by 
limitation.” The suit w’as dismissed by the trial Court 
holding that the plaintiff was the shop and not the 
minor. Held^ the dismissal was wrong. {A/acleod. C. J, 
and Crump. /.) CHANBASAPPA v. MalKAPPA. 
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77 I. C. 476 : A. I. R. 1923 Bom. 368. 

--0. 30, R. 1— Alienation till disposal of suit 

restrained—Decree passed — Alienation is not rf/j- 
obedience. 

Where a temporary injunction is issued against a 
party restraining him from alienating certain property 
till the di>posal of a certain suit, he does not disobey 
the injunction if he mortgages the property, after 
decree is passed in the suit and while no proceedings 
in execution are pending. (Le Rossignol. y.' PARS 

Ram V. HaRGOLal and Sons. 7c I. C. 444: 

A.I. R. 1923 Lah. 258 (1). 

-0. 30. R. 1— Suit by one firm against another 

—Reference to arbitration by representatives—Validity 
of. 

Where a suit is brought by one firm against another 
through their representatives they can agree to refer 
the dispute to arbitration and the validity of the 
award is not affected by the fact that the minor mem¬ 
bers of the firm did not sign the reference to arbitra¬ 
tion. 68 I. C. 750 ; 2 ; I. C. 955 ; 50 I. C. 471 ; 19 
I. C. 363 ; 16 A. 23 , Ref. (Broadway, J.) FIRM OF 
BISHAMBAR MaL PaLA MAL t/. FIRM OF GaNGA 
SaHAI NIHAL CHAND. 5 Lah. L. J. 6 : 71 I. C. 784 ; 

A. I. R. 1923 Lah. 212. 

-Q. 30, R. 1 P.nd 0. 32, R. 7— Firm including 

a minor partnei—Reference of suit to arbitration— 
Sanction of Court is not necessary. 

Where a suit is brought against a firm, the mere 
fact that there is a minor member of the firm, does 
not bring the suit within the purview of O. 32 . Where 
the matter is referred to arbitration, it is not neces¬ 
sary that the Court should give assent under O. 32 , 

R. 7 . (Harrison. /.) SUKHA NaND r/. BEHARI 
RAMISHARDaS. 68 1.0.760: 

A. I. R. 1923 Lah. 103. 

0 . 30. R. 1 — Suit on behalf of a shop — 
Whethey one partner can sue—Change of legal status. 

Where a suit was brought in the name of the shop, 
one of the partners could bring it on behalf of all the 
partners. It is not necessary that all the partners 
should have been named in the plaint as plaintiffs or 
should have signed the plaint. (Dhohley, A. J. C.) 

Shriram Shankarlal r. Madho Patil. 

A. I. R. 1923 Nag. 137 (1). 

-0. 30. R. 1— Firm—Change of partners — 

Hew firm—Suit on old contract does not lie. 

The cause of action in respect of a contract with a 
firm vests in all the partners jointly and if after the 
contract, one of the partners retires and a stranger 
comes in, the new* partnership cannot enforce the 
contract entered into by the old. If the new partner¬ 
ship brings a suit in its own name, it cannot by sub¬ 
stituting the names of the old partners alter the period 
of limitation for instituting the suit and avoid the bar 
of limitation. (Kemp. A. /. C.) FIRM OF MaNGOO- 
MAL JETHANAND V. FIRM OF ARATMAL S.ATRAM- 
DAS 15 S, L. R. 162 : 65 I. C. 26 : 

A.I. R. 1922 S ndh IS. 

_0. 30, R. 2— Suit against a firm — Dissolution 

before suit—Effect of. 

A suit contemplated by O. 30 of the C. P. Code may 
be brought by or against a firm in the firm’s name even 
though the firm may have been dissolved before! the 
date of the suit, provided the cause of action arose 
before the dissolution. The proceedings in a suit so 
brought continues in the name of the firm, even 
though the name of the partners are disclosed. 
(Mookeriee and Panton. //.) PULIN BEHARI ROY v. 
MaHENDRA CHANDRA GHOSAL. 67 I. C. 10: 

34 C. L J. 406. 

-0. SO, B. 3— Proviso—Partnership dissolve^ 
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to plaintiff's knowledge—One partner Jiot served — 
Decree Passed—firm is liable under the decree though 
the Partner not served is not bound. 

In the case of a firm which has been dissolved to 
the knowledge of the plaintiff before'the institution of 
the suit, the plaintiff must serve each and every person 
whom he wants to hold liable personally in respect of 
the decree passed against the firm. If he does not so 
serve he cannot execute the decree against the partner 
whom he has not served personally. But the right to 
execute the decree against the firm is in no way affect¬ 
ed by the proviso. (^TaraPorewalla, GOKDHAN- 

DAS KaLYANJI BHAT v. GaUTAMCHAND KUP- 
CHAND. 87 I C. lOjl : 27 B. L. R. 541 : 

A. I. R. 1925 Bom. 331. 

— - - 0. 30, R. 3— Suit brought in the names of 

Various partners of firm—Rule does not apply. 

Where a suit has been brought not merely in th? 
firm’s name but in the names of various partners of 
the firm, O. 30 , R. 3 has no application. {.Greaves 
and Cuming, //.) AJIT KUMAR v. MRITUNJOY 
KUNDU. 88 I. C. 489 : A. I. R. 1923 Cal. 1136. 

-0. 30, Rr. 3 and 6 — Suit against firm— Dis¬ 
solution before suit—Leave to serve by registered 
post—High Court Rules^ Ch. VII, R. ii, Ex parte 
decree. 

An ex parte decree was obtained against a firm 
which had been sued in the firm’s name and served as 
such with the leave of Court, by registered post. It 
was alleged in an application to set aside the ex parte 
decree by the applicant that the summons was not 
duly served and that the firm had long ceased to carry 
on business as such firm but was being wound up by 
the applicant. Held, a suit can be brought against a 
firm in its firm name even if it be a dissolved firm pro 
vided only that the liability arose at a time when the 
firm was in existence. Under O 30 , R. 3 , the only 
way in which such writ can be served is by serving it 
either upon a partner or by serving it at the 
principal place at which the partnership business 
is carried on in British India on a person having 
at the time of service the ’control or management of 
the partnership business. If rule ii of Chapter VIII 
of the High Court Rules is applied, it is necessary 
that it should be so applied as to comply with O. "> 0 , 
R. 3 . {.Rankin, /.) HaKJIBANDAS v. BHAGWANDAS. 

49 C. 394 : 69 I. C. 236 : A. I. R. 1922 Cal. 390. 

---0. 30 Rr. 3 and 5— Service of summons — 

Appearance under protest. 

Where a person served under O. 30 , R. 3 puts in an 
unconditional appearance, R. 3 comes into operation 
and he will be liable as partner of the firm. Special 
permission to execute the decree against him is not 
necessary under O. 21 , R. 50 , {^Rupchand BHaram, 

A J. c.) Firm of fatehchand Madan Gopal v. 
Firm of Utanmal Jhamandas. 89 I. C. 401. 

—0. 30, R. 8— Suit against firm — Liability of 
partners. 

A firm as such has no legal existence and partners 
carry on business both as principals and agents for 
each other wdthin the scope of the partnership busi¬ 
ness. The firm name is a mere expression and not a 
legal entity. When a suit is instituted against a firm 
in its firm name, it is in effect a suit filed against 
every partner of the firm and a decree against the firm 
has the same effect as a decree against all. The 
individual partners need not be separately served. 

The cause of action is a joint one against all the 
partners though in view of S. 43 , Indian Contract Act, 
each of the partners is jointly and severally liable for 
the whole of the claim. {.Rupchand BHaram, A./.C.) 

Lakhmichand Ghandmal V. Firm of Gokuldas 
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Ranchordas. 90 I. C 242. 

-0. 30, Rr. 4 and 10 —Scope of provisions. 

The effect of the provisions regarding suits against 
partners in the firm name is merely to give a compen¬ 
dious mode of describing in the writ the partners who 
compose the firm ; in effect the paitners aie sued in¬ 
dividually. 'J'he firm name is a mere expression and 
not a legal entity. {Ghose, J.) Ram ProSad CHIMON 
LaL V. .AnundJI & Co. 49 Cal t24 : 69 I. C- 885 : 

A. I. R. 1922 Cal. 408. 

-— — 0. 30, R. 4 and 0. 20. R. 4 —Legal rtpresen- 

ta'ive of deceased partner—Necessity of joining. 

Debts due to trading partnership stand on a differ¬ 
ent fo»^ting from debts due under ordinary contracts 
and when one of the partners in a firm dies, the surviv¬ 
ing partners can sue for the recovery of the debts 
due to the firm without making the legal representa¬ 
tives of the deceased partners party to the suit, the 
legal representative of the deceased partner not being 
a necessary party to a suit brought in the name of the 
firm. {.Abdul Raooj and Moti Sagar, J J MOOL- 
CHAND V. MUL CHAND. 4 lah. 142 : 71 I. C. 9j1 : 

A. I. R. 1923 Lah. 197. 
— —0. 30, R. 6 — Statements of all partners are 

statements of the firm—Personal defence can be put in 
only if he is sued personally along with the firm. 

Under O. 30 , R. 6 , where peisons are sued as part¬ 
ners in the name of their firm, they shall appear in¬ 
dividually in their own names but all subsequent 
proceedings shall nevertheless continue in the name of 
the firm. Thus each partner can put in a separate 
written statement, but each written statement is the 
wiitten statement of the firm. However, it is only 
when a person is sued pei-sonally along with the firm 
that he may put in a personal defence. {.Afaeleod, 
C. J. and Coyaiee, /.) AJrrSiNG MaNIBHAI v, 
GruninG & Co. 27 Bom. L. R. 998 ; 

A. I. R. 1925 Bom. 494. 
--O. 30, R. 8 — Appearance under protest. 

The defendant entered appearance under protest 
denying that he was a partner in the defendant’s firm. 
Plaintiff got an ex Parte order for adjournment in 
order that he might serve a duplicate writ of summons 
on the defendants. Held, that the order for adjourn¬ 
ment though objected to by the defendant should 
stand. But the defendant had a right to have the 
question whether he was a partner in the defendant’s 
firm decided by the Court. (.Maclcod, C. J.) VlTHAL- 
DAS z/. HaNSRAJ. 

64 I. C. 688 (2) : 23 Bom. L. R. 1249. 

-0. 30, R, 10 —Sole proprietor of firm—Death 

of—Suit tn ike name of firm—IVhen cun be instituted. 

On the death of the sole proprietor of a firm unless 
it carries on business which justifies a presumption 
that his heirs are its partners a suit cannot be institu¬ 
ted under O. 30 , R. 10 in the old name of the firm. 
R. 10 will apply only w'hen business is being carried 
on at the time when the suit is instituted. If business 
is not being carried on in that name at the date of the 
suit, then all persons who are interested in the assets 
ought to be impleaded. (Sulaiman, J.) HabIB 
Bux V. Samuel Fitz & Co. 

L. R. 6 A. 653 : 89 I. C. 22 : 23 A. L. J. 961. 

0. 30, E. 10 —Suit against firm in firnfs 
name—One man constituting the firm—Defendant 
dead at the date of suit—Any order in the suit is a 
nullity. 

When a suit is brought against a person in the name 
in which he carries on business, the suit is essentially 
one against him and he is the sole defendant in the 
Sait. If he dies before suit, and a suit is brought 
against him in the name in which he carried on busi- 
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ness, the S'Uit is against a dead man and it is a nullity 
froni its inception. The suit being a nullity, the writ 
of summons issued in the suit, by whomsoever accept¬ 
ed, is also a nullity. Similarly, any order made in the 
suit allowing amendment of the plaint by substituting 
the legal representative of the decea'-cd as defendant 
and allowing the‘-uit to proceed against him is also 
a nullity. It is immaterial iliat the suit was brought 
l)Ona tide and in ignorance of tite death of such pcrsoti. 

12 W. K. 45, 31 M. So, Kef. iAIulla. /•) Rampr^X- 

TAB BRIJMOHUNDAS OaKRI.SHANKAR KaSHIKAM. 

26 Bom. L. R 7 : A. I. R. 1924 Bom. 109. 

- --0. 31. R. 1 —Suit for rent asiis>i<-'<i on trust — 

Original o-oner made defendant — I/e is merely a party. 

Where rents are assigned to the trustee for purposes 
of trust and he, in suits for the realisation of rents, 
makes the original owtier a parly, the oiiginal owner 
does not become a co-judgnient-debtor with other 
tenants and hence he is not incapacitated from execut¬ 
ing the decrees obtained in the suit. {Jieula Prasad 
and Foster. //.) (iOBINl) SlNGH V. fiOPAb vSaRAN 

4 P. L. T. 731 : 2 P. L. R. 27 : 
80 I. C. 662 : A. I. R. 1924 Pat. 343. 

_ 0 , 31, R. 1 — Applicability—Suit for decla¬ 
ration of right of worship in temple and for injunc¬ 
tion. .... . P It 

O. 51 , K. I applicable to a suit for a decla 

ration of the plaintiff’.'-right to worship in a temple 

and for an injunction restraining the defendant from 

interfering \Nifh his right. 'I'hc trustee of the temple 

is not. therefore, a necessary party to such a suit. 
(Robinson. O. C. J. and Mae Gregor. J .') ^^AKLAT r-. 

BKLLA. I. C. 963 ; 13 Bvr. t. T. 183. 

—— 0. 31, R- 2^Suit against temple~~All trustees 


are necessary parties. 

In a suit against a tc-mple all tne trustees aie neces¬ 
sary parties even though there is nn agreement be¬ 
tween them authorising one of them to represent the 

ilTX (Odgeis and Deoadoss. //-) AdiRAJU 
AR.ASU KaNNIKKL Yggg Mad.405 (1). 

_0. 32 — Does not apply to execution proceed- 


intis. 

O 3 ^ docs nut diKCtly apply to proceedings in exc- 
cution. The 7 /j’ in respect of which a minor defen¬ 
dant is required to be represented by a guardian, is at 
an end after the decree is passed and in determining 
whether a minor is sufhcieiUly leprcseiUed in e.xccu* 
tion proceedings a Court may look at the substance of 
the transaction. ^Sanderson-, C. J.and Richardson. J.) 
FANI BHUSAN SURENDKANATH. ^ ^ , q 

64 I. 0. 25 : 3a C. I. J. 9. 

-- 0. 32 — Applicability—FrolnUe proceedings. 

Until a contest arises in u probate proceedings. 
O has no application to the proceedings. {Richard¬ 
son. and Iluda. J J ><'DH.ASHY.AM DaSYA r. 

KaNGA SunDARI. 59 I- C. 664 : 24 C. W. N. 641. 

- 0 32, R. 1 — Suit against husband to recover 

property—Ifusbaiul as natural guardian cannot resist 

the suit. , . . . , , 

A minor wife is entitled to Ijniig a suit through lier 

next friend according to C. P. Code to recov^.r 
her own property. The only person who would 

be entitled to resist such a proceeding would be the 
person appointed as the guardian of minors piopertv 

under the Guardian and Wards .Act. The husband 
has no title to resist the suit. {.Uacleoti. C. J. and 
Cru.np, /.) MALLAWa .. ^^HIVKUDUA^,^,. 

_0. 32. R. l^Suii by minor in forma paupvns 

_ iVext friend need not be a paup..r. 

A minor who is not possessed of sulficienl means 
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within the definitions of pauperism for the purpose of 
O. 31 is entitled to be allowed to sue in forma Pauperis 
by a next friend although the next friend is not a 
pauper. {Rankin and Chose JJ.') NaIN HaLa 
DaSSYA V. Jaminm Sgndam. 

37 C. L. J. 394 : 70 I. C. 919 : 

A. I. R- 1923 Cal. 666 . 

—0. 32, Ri*. 2 and 12— Suit by minor without 
next-friend—Dismissal of suit—Propriety of—Minor 
attaining majority during pendency of suit. 

Where the plaintiff who was a minor brought a suit 
without a next-friend and his minority was not appa¬ 
rent on the face of the record but is proved on the 
trial of an issue in the suit itself, the Court ought not 
to dismiss the suit at once but should allow a reason¬ 
able time for a next friend to come on the record and 
go on with the suit and it is only if no one comes for¬ 
ward that it should reject the plaint. 13 C. 1 S 9 , relied 
on. It is no doubt open to the minor on attaining 
majority to drop the suit as not properly instituted but 
he IS not bound to do so ; he could affirm the previous 
proceeding and continue the suit. {Krishnan and 
Ratnesam. JJ.') PUPPOOTH V. M. RaMAN SOMA- 
YAJIPAI). 32 M. I. T. 107 (H. C.) : 

(1923) M. W. N. 301 : 17 L. W. 568 : 74 I. C. 309 : 

A. I. R. 1923 Mad. 563 : 44 M. L. J. 515. 

- - -0. 32. Rr. 2 and 4 —Minor cannot be next 

friend for other minors. 

IToceedings taken against minors under the guardian¬ 
ship of a minor are void of any effect and must be set 
aside because a minor is not competent to act as the 
next friend of other minors. {Wazir I/asati. J. C.) 
GUR CHARAN V. FaSIHUDDIN. 80 I. C. 602 ; 

A. I. B. 1925 Oudh 178. 

---0. 32, R. 2 (1)— Plaint by minor without next 

friend—Rejection of plaint not proper. 

The procedure to reject the plaint filed by a minor 
without a next friend is improper. The court has to 
grant time for doing so, {Scott-Smith and Pforde^ 
JJ.) ALI AHMAD v. SaID MIAN. 4 Lah. 390 : 

75 I. C. 1028 : A. I. R. 1924 Lah. 188 (1). 

-0, 82, Rr. 2(1) and 1— Suit by tninor^No 
next friend on record —Hx parte proceedings—Court 
should take notice of omission. 

Where a minor plaintiff sued without next friend 
and the defendant had not appeared but the irregul¬ 
arity was apparent on the examination of the plaintiff. 
I/eld : that it was the duty of the Judge to take notice 
of the disregard of the provisions of R. 1 , O. 32 and to 
refuse to proceed further with the case so illegally 
commenced {Lentaignc. J.) MaGNGSaN Bwin 
MaUNG Nyi. 3 Rang. 289 : 80 I. C. 870 : 

A. I. R. 1925 Rang. 325. 
———0. 32, R. 8 — Appointment irregular — pre¬ 
judice to minor—Decree is binding—Omission to appeal 
/s not negligence. 

So long as the minoi has not been prejudiced, mere 
irregularity in the appointment of a guardian will not 
be a ground for setting a.sidc the decree 1923 Lah. 
575 and 14 .\. I . J. 589 Foil. Omission by guardian to 
appeal in consequence of legal advice that an appeal 
would be unsuccessful, doec> not amount to n^ligence. 
{Ryves and Daniels. J J.) KUBER UPADHIA v. KAMA- 
KAR DAT. 47 All, 357 : 23 A L. J. 44 ; 

L. R. 6 A. rciv.) 178 : 86 I. C. 86 : 

A. (. R. 1025 All. 351. 

-—0. 32, R. 3 —Decree against unrepresented 


minor defendant if nullity — Rffeel-—Prejudice not al¬ 
leged. 

A minor who was unrepresented in the suit by any 
guardian cannot be held to be bound by the decree 
passed again^t him although he neither alleges nor 
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proves that the decree passed against him is unjust or 
to his prejudice and though he regarded himself as 
major throughout the whole proceeding. i^Mukerli 
and Dalai, JJ.) MT ChaMBI z/, TaRA CHAND. 

46 AU. 744 : 22 A. L, J. 665 : 

L R. 5 A. (Civ.) 602 : A. I. E, 1924 All. 892. 
-0. 32, E. 3— Improper appointment of guar¬ 
dian ad litem— Effect, 

The improper appointment of a guardian has the 
effect of invalidating the proceedings in the suit in¬ 
cluding the decision, from the point the improper 
appointment was made. ( 3 q All. S, Fell.). (IValsk 
and Ryves, JJ.) KIRPA KISHAN v. BaBU LAL. 

45 All. 606: 76 I. C. 765 : 

A, I. E. 1924 All. 225 (1). 

-^0. 32, E. 3— Irregularity — Defendafit joined 

as a minor though in fact a major. 

If the plaint in a suit describing the defendant as a 
minor is not amended even after the court’s finding 
that he was a major and the proceedings went on, the 
defendant appearing in Court, instructing his pleader 
and defending his suit, the irregularity is cured by the 
conduct of the parties. (^Lindsay and Sulaiman, J J.') 

Thakur Hargobind Singh v. Hukum Chand. 

L. E. 4 A. 291 : 45 All 608 : 21 A. L. J. 551 : 

A. I. E. 1924 All. 94. 

0. 32, E. Z—Decree against — Afon-represent- 
atton in suit. 

Where a person appointed guardian«i/ff-//7^w for a 
minor defendant refused to act and intimated to the 
court his unwillingness but the court refused to remove 
him or appoint a fresh guardian the decree 

passed against the minor is not binding on him. {^Stuart 
and Kanhaiya Lai, //.) JanGI v. Mt. SUNDAR. 

L. E. 3 A. 458 : A. I. E. 1922 All. 416. 

-0. 32, E. 3— Proi'isions mandatory — Court to 

take action—Parties have no discretion. 

The provisions of O. 32 , K. 3 are mandatory. It is 
for the court to take action and the matter is not left 
to the discretion of the parties. Kam RaO KRISHNA 
V. JHAGROO. L. E. 2 A. Eev. 180. 

-0. 32, E. 3— Guardian ad litem does not con¬ 
tinue in his office after decree. 

The guardian ad litem appointed in the suit does not 
continue as such without a fresh appointment during 
the execution proceeding when the Court of Wards 
manager appeared and asked to be appointed as guar¬ 
dian ad litem in execution proceedings, field’, he should 
have at once been so appointed under the provisions of 
S. 51 of the Court of Wards Act. {^Ifewbould and 
B. B, Ghosh, J J.') KHaJEH SaLaLUDDIN v, AFZAL 
Begum. 28 C. w. N. 963 : 39 C. L. J. 590 : 

84 I. C, 68 : A. I, E. 1925 Cal. 23. 

—-0. 32, E. 3— Appointment of guardian ad 

litem — Consent. 

A court is not competent to appoint a person as the 
guardian ad litem of an infant without his express 
consent. {^Mookerjee and Rankin, JJ.') JAGaDISH 

Chandra De v. Harihar De. 40 c. L. J. 39 : 

78 I. C. 219 : A. I. E. 1924 Cal. 1042. 

-0. 32 . E. 3— Failure to appoint guardian ad 

litem— E/fect. 

In a suit for recovejy of possession of certain land 
it was found that defendants Nos. i to 7 were land¬ 
lords of the plaintiffs, and the plaintiffs were under- 
raiyats on the disputed land. Defendants Nos. i to 7 
constituted one body of joint landlords. Defendants 
Nos. 5 , 6 and 7 were .minors. No guardian ad litem 
having been appointed on their behalf the suit as 
against them was dismissed. Held as on the allega* 
tion of the plaintiffs,.defendants Nos. i to ,7 constitut¬ 
ed one body of joint landlords and in as much as by 
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reason of the plaintiffs’ default the suit as against the 
defendants Nos. 5 , 6 and 7 was dismissed. The suit as 
against defendants Nos. 1 to 4 who constituted only a 
fractional body of landlords should also be dismissed. 
(C. C. Ghose and Panton, //.) DURGaraM BOSE v. 
Tara PROSaD NaIK. A. I. R. 1923 Cal. 338. 

-0. 32, Rr. 3 and 4— Exeeution proceedings — 

Applicability of the rule—Minor Indgment-debtor. 

The provisions of O. 32 , C. P. Code, relating to 
“suits by or against minors’’ are not directly applicable 
to proceedings in execution, after the rights of the 
parties have merged in a good and valid decree. The 
“Jis” in respect of which a minor defendant is required 
to be represented by a duly appointed guardian is at 
an end when the decree is passed. For determining 
whether a minor was sufficiently represented in the exe¬ 
cution proceedings courts can look at the substance 
of the transaction. {Sanderson, C. J. and Richardson, 
J.) FaNI BHUSAN BHUIAN V. SURENDRA NaTH 
Das. 64 I. C 25 : 35 C. 1. J. 9. 

-0. 32, E. 3— Suit by minor —Bona fide mistake 

— Amendment. 

Where the fact of plaintiff’s minority was not appa¬ 
rent on the face of the plaint but was discovered only 
in the course of an enquiry on objection being raised 
by the defendant, an opportunity should be given on 
application being made to amend the plaint as the 
plaintiff had no knowledge of his minority and had no 
intention of leaving the Court. {Harrison, J.) MT. 
DurGa Devi v. Gur NaRain. a. I. E. 1924 Lah. 157. 

-0 32, R. 3— Guardian ad litem 7tot iiamed — 

Effect. 

Where appellant does not name the guardian-ad- 
litem in the trial Court or any one for the minor res¬ 
pondent, any next friend of the minor can appeal as 
guardian-ad litem against the appellate decree without 
removing the former guardian especially where the 
guardian’s whereabouts are unknown. The decree of 
the Appellate Court is void if the minor is not properly 
represented. (Broadway arui Abdul Qadir, Jf.) 
MT. Fatima Begum v. Hassan Khan. 

3 Lah. 417 : 69 I. C 567: A. I. E. 1923 Lah. 271. 
-0. 32, E. 3— ffatural father of adopted son„ 

The natural father of a minor is his proper guardian 
to assert his right as adopted heir against rival claim¬ 
ants : 43 Mad. 28 b, Foil. {Spencer and Odgers, JJ.) 

Annapurnayya V. Venkatasubramaniam. 

22 L. W. 560 : A. I. R. 1925 Mad. 1285 : 

49 M. L. J. 649. 

0- 32, R. 3— Officer of Cotirt as guardian— 
Guardian's address and whereabouts known _ Proce¬ 

dure illegal — Decree—Setting aside—Inherent power 
of Court. 

Where a Court after knowing of the existence and 
address of the guardian of the minor defendants in a 
suit, did not order fresh notice to the guardian but 
made the Head Clerk of the Court the guardian of the 
minors and proceeded with the suit in consequence of 
which there was no proper defence to the plaintiff’s 
suit. Held, that the decree and the execution sale 
which followed it were illegal and not binding on the 
minor and that the Court had inherent power to set 
aside the decree and the execution sale after implead¬ 
ing the auction-purchaser as a party. 35 A. 331 p. C. 
43 M. 94 ; 42 I. C. 711 Ref. (Devadoss, J.) JaMBU 
ammal V. Natarajam PILLAI. 

31 M. I. (H. C.) ; A. I. E. 1922 Mad. 486. 

-0. 32, B. 3— Absence of formal order — Father 

acting as guardian — Effect. 

Where a father acted as the guardian ad litem of 
his minor son, the fact that there w'as no formal order 
of Court appointing him will not vitiate the proceed- 
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ings, if the minor was in no way prejudiced thereby. 
iK'anhatya Lai. J. C.) DaRSHAN SINGH v. RaTAN 
Lal. 9 0 & A. L R. 463 : 74 I. C. 821 : 

A. I. R. 1924 Oudh 178. 

-0. 32. R. 3 —Ahsefure of formal ord€r of af- 

pointmeiit — Compromise—Sanetioft of Court- 

Where the Court by its action had given its sanction 
of the appearance of a person as a guardian, the ab¬ 
sence of a forma! order of appointment is not neces¬ 
sarily fatal to the proceedings Even an omission to 
serve the minors concerned or their mother personally 
was tieated as mere irregularities covered by S. 578 of 
the old Code of Civil Procedure and not errors fatal 
to the suit. The presumption is that the proceedings 
of the Court had been carried out regularly and in 
accordance witli the law and this presumption is found 
stionger when it is found that an application and an 
affidavit such as is held in connection with the ap¬ 
pointment of a person as guardian aJ litem of a minor 
was on the record and that the guardian had subse¬ 
quently appeared and filed a compromise on behalf of 
the minor to which the Court had accorded its sanc¬ 
tion. yh'anhaiva Laf J. C). MaTA GKULAM SiNGH 
V. SiTAL PRASAD. 26 0. C. 113 : 74 I. C. 409 : 

A. I. R. 1923 Oudh 206. 

-0. 32, Rr. 3 4— Minot — Guardfau-&<.\-\\tem — 

Appointment of—Absence of notice — Irregularity. 

Notice was issued to some minor defendants and to 
their father that there was an application to appoint 
the latter gaardian-d^/ //V<'/«. He refused to accept 
the appointment whereupon the court appointed a 
pleader without further notice tu the minors. Held^ 
there was a proper representation of the defendants 
and in the absence of prejudice, an ex parte decree 
cannot be set aside- ^Das and Ross. /J./ PRITAM 
Ram V. Dharu Ram- 1924 P. H. C. C. 216 : 

78 I.C. 613 : A, i. R. 1924 Pat. 772. 

-0. 32, Rr. 3, 4 and H —Defective appointment 

—Omission to consult minors' luishes is not a defect. 

Though the mother of a minor defendant is the per¬ 
son who should be appointed his guardian ad litem in 
the absence of the father still a decree passed against 
the minor represented by some other person as guardian 
ad litem is not a nullity. Though the Court should in 
every case consult the wishes of a minor before ap¬ 
pointing any person as guardian ad litem in the suit, 
there is nothing in the C. P. Code, which requires it to 
do so in a case coming within O. 32 , R. 11 . C.P. Code, 
O. 32 , R. 3 , Cl 4 applies only to cases where an appli¬ 
cation is made for the appointment of a guardian in 
the name of or on behalf of the minor or the plaintiff. 
O 32 , R. II empowers the Court to appoint any guar¬ 
dian where the guardian for the suit retires, dies or is 
removed by the Court pending the suit, and there is 
nothing which requires the Court to give notice to the 
minors before making the order under this rule. (Z>a.f 
and Adamiy //.) Ski THAKUR RaDHA GOPAL LaLJI 
V. Babu Lakshmi Narayan. 

1 Pat. L. R. 86 : 2 Pat, 273 : 
4 Pat. L. T. 329 : (1923) P. H. C. C. 159: 
71 I. C. 341 : A I R. 1923 P. 386. 

—-0. 32, Rr. 3 and 4 —Defective appointment — 

Ex parte decree—Suit to set aside. 

A minor is not a party to the suit, unless he is re¬ 
presented in the record of the suit by a guardian com¬ 
petent to act as such. Where the record of the suit 
itself shows that the minor is wholly unrepresented or 
that he is represented by a guardian disqualified from 
acting as such guardian under express provision of the 
Statute the result is that the minor is not a party to 
the suit and a judgment rendered against the minor is 
without jurisdiction and is null and void. But where 
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he is properly a party to the suit and he is properly a 
party if he is represented on the record by a guardian 
not disqualified from acting, the jurisdiction of the 
Court to try and determine the case against the minor 
is complete, and such jurisdiction will not be ousted 
even if the Court did not follow the appropriate proce¬ 
dure for the appointment of the guardian. It is the 
court that must decide the question of jurisdiction and 
where the record, on the face of it, shows that the 
minor was properly a party to the suit, the judgment 
rendered in such a suit will not be declared a nullity in 
a collateral proceeding brought to impeach its validity, 
though it may be set aside if it be shown that the 
defect or the irregularity in the proceedings affected 
the merits of the case between the parties. 30 C. 1021 
followed J 15 C. L. J. 446 ; 25 C.W N. 781 dissented ; 

32 C. 2 q 6 distinguished. The contravention of the 
provisions of O. 32 , R. 4 , Cl. 3 , C. P. Code, does 
not deprive the Court of its jurisdiction to decide the 
case The Court has no jurisdiction to render judg¬ 
ment against one who is not a party to the suit though 
it has jurisdiction to render judgment against one who 
is party to a suit but who has not been brought before 
it by reason of the failure on the part of the court to 
follow the particular procedure laid down in the Code. 
The one affects the existence of the jurisdiction of the 
Court ; the other affects the exercise of it. Das and 
Adami, //.) PANDE SaTDEO NaRAIN v. RAMA“ 
VAN Tewari. 4 Pat. L. T. 147 : 2 Pat. 335 : 

71 I. C. 705 : A. I. R. 1923 Pat. 242 (2). 

-0. 32, Rr. 3 and 4— Defective appointment — 

Duty of Court—Absence of notice to guardian — Ex 
parte decree—Decree if binding on minor. 

It is duty of the Court to appoint a guardian-atf- 
litem for a minor defendant under O. 32 , R. 2 , C. P. 
Code, No person can be appointed guardian without his 
consent. At the same time where the court has given 
sanction and approval for the appearance of a person 
as guardian, the absence of formal order of appoint¬ 
ment is not always fatal to the proceedings. A mere 
irregularity in the appointment of a guardian-a</-//V^»» 
will not render the decree passed against the minor 
null and void, unless it is proved that the minor’s in¬ 
terests have suffered thereby. At the same time where 
no notice or summons is served on the guardian of the 
minor, and no order was made appointing a guardian 
for the minor and there was no appearance by the so 
called guardian at any stage of the proceedings, a 
decree passed against the minor is not binding on him. 
26 C. L. J. 258 ; 37 A. 179 ; 20 C. L. J. 469 ; 2 P. L. 
T. 617 Relied on. (^Jwala Prasad and Adami, //.) 

Rani Chattra Kumari Debi v. Panda Radha 
Mohan Singari. 3 Pat. L. T. 451 : 66 I. C. 187 ; 

A. I. B. 1922 Fat. 291. 

—. —^0. 32, Rr. 3 and 4— Notice to minor — Failure 

to give—Effect of — Minor, 7uishes of—Mother or 
grand mother. 

An order appointing a guardian ad litem of a minor 
defendant without notice to the minor, is withont 
jurisdiction. In appointing a guardian ad litem the 
wishes of the minor defendant, should, if possible, be 
considered. mother or in her absence a grandmother 
may be appointed and the fact that she is a pardana- 
shin lady is not a disqualification. {Miller, C. J. and 
Ross,/.) RaJendra Prasadz/. Probodh Chan¬ 
dra. 2 Pat. L. T. 116 : 6 Pat. L. J. 88 : 

69 I. C. 936 : 1921 P. H. C. C. 156. 

. . .— 0. 32, B. 3 —Guardian whose interest is 

adverse to the minor is not fit — Non-apPointment of 
guardian ad litem makes a decree nullity. 

A person whose interest is adverse to that of minor 
I is not a fit person to be appointed a guardian ad litem.. 
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Mere permission to sign a reply to a notice to minor 
is not equivalent to appointment of a guardian 
litem. 

When in a suit, a minor is not represented by a 
guardian ad litem, any decree passed in such a suit is 
nullity against the minor. {.Kincaid, J. C. and Kemp, 
A. /. C.) JUMNOMALz/. GURDINOMAL. 

83 I. C. 913 ; 17 S. L. R. 211. 

-0. 82, R. 3 (1)— Guardian ad litem— 'Court 

—Duty of. 

It is obligatory on the Court under O. 32 , R. 3 (i) 
of the Code to appoint a proper person to be guardian 
of a minor defendant for the suit. (A/ooi-er/ec and 
Panton, J J.') ANNADA PROSAD v. UPtNDRA. 

34 C. X. J. 293 : 65 I. C. 18 : 26 C. W. N. 781. 

-0. 32, R. 3 (3)— Execution proceedings — 

Affidavit not filed — Effect. 

Where in execution proceedings against a minor 
legal representative of the judgment-debtor the appli¬ 
cation to appoint guardian for the minor is not accom¬ 
panied by an affidavit and the guardian does not 
appear and act for the minor the latter does not be¬ 
come a party to the proceetiings. {Harrison, /.) 
alam Din v. ALI.ah Din. 5 Lah. L. J. 44 : 

A. I. R. 1922 Lah. 447. 

—0. 32, R. 3 (4) and S. 99— Non-compliance 
with O. 32 , E. 3 { 4 )—‘A/inor not Prejudiced — Proceed¬ 
ings are not vitiated. 

Failure to comply with the provisions of O. 32 , R. 3 
( 4 ) is only an irregularity covered by S. 99 of the C. 
P. Code, and where such failure has not prejudiced 
the minor in any way, the proceedings are not vitiated. 
{Stuart. J.) Sultan v. Hardhiyan. 88 I. C. 294 : 

L. R. 6 A. (Civ.) 323 : A. I. R. 1925 All. £48. 

--0. 32, R. 3 (4)— Notice—Absence of, to minor 

— Effect. 

In the absence of proof of fraud or collusion, the 
rriere fact that notice of appointment of a guardian ad 
litem was not issued to the minor, does not entitle him 
to treat the proceedings as a nullity. Case Law' 
reviewed. {Abdul Raoof and Campbell, /J.) PHULLI 
V. Debi ParSHAD. 75 I. C. 449 : 5 Lah. 38 : 

A. I. R. 1923 Lah. 675. 

" ' 0. 32, Rr. 3 (4) and 4 {A^-'-~Officer of Court 

as guardian—Omission to adduce evidence when 
amounts to negligence. 

The father of certain minor defendants in a suit re¬ 
fused to be their guardian ad litem and thereupon the 
Head Clerk of the Court was appointed guardian. 
The plaintiff was a stranger who was not aware of the 
existence of any other relatives of the minors. There 
w as no affidavit by him that there was no other person 
fit and willing to act as guardian of the minors. There 
was also no distinct notice to the father of the minors 
•of the appointment of an officer of the Court as guar¬ 
dian ad litem but the father himself did not adduce 
any evidence and the suit was decreed. Subsequently 
the minor sued to set aside the decree on the grounds 
that they were not validly represented in the prior suit 
and that their guardian ad litem was grossly negligent 
in the conduct of the case. Held, that the defects, if 
any, in the appointment of the guardian did not vitiate 
the decree. 32 A. 287 ; 20 M. L. J. 591 (P. C.) ; 31 
A- S 72 ; 19 M. I... J. 631 fP. C.). referred to. Held, 
■further, that in the absence of proof that the guardian 
ad litem could have adduced any useful evidence or 
was aware of such evidence being available, his 
omission to let in evidence in the prior suit did not 
constitute negligence or fraud. {Oldfield and Rame- 
■sam, JJ.') RaMASWAMI CHeTTY v. DORAISWAMI. 

A7 L. W. 638 : 73 I. C.409 : A. 1. B. 1923 Had. 465 : 

44 in. L. J. 298. 
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-0. 32, R. 3 ( 5 )—Minor defendants — Guay' 

dian ad liten ^—Appointment of the head clerk of the 
Court—Omission of notice to persons having custody 
of the minors — Irregnlarity. 

No irregularity by way of an omission to send a 
notice as required by O. 32 , R. 3 ( 5 ) of the C. P. 
Code will operate to render void the presumed repre¬ 
sentation of the minor in a suit by a guardian ad litem 
appointed for him, unless such an omission has in 
fact prejudiced his defence. Such prejudice is iiot a 
matter cf a'*snmption or presumption but of proof. 

Consequently a decree pas.«ed in a prior suit against 
a minor represented by the Head Clerk of the Court 
as guardian ad litem cannot be set aside in a fresh 
suit on the ground of want of notice of the appoint¬ 
ment of the guardian ad litem under O. 32 , R. 3 ( 3 ), 
C. P. Code lo the person having the custody of the 
minor unless it is shown that the minor had a good 
defence to the suit which by the negligence of the 
Court guardian, whose appointment followed on the 
breach of the rule, had not been put forward. 14 C. 
204 . 37 A. 179 : 44 M. L. J. 299 relied on. {Wallace, 
/.) Kidambi TIRUMAI ACHARYULU V. Ammisetti 
VENKIAH. (1924) M. W. N. 362 : 34 M. L. T. 202 : 
19 L. W. 678 ; 80 I. C. 541 .• A . I. B. 1924 Mad. 763 : 

46 M. L. J. 363. 

“ “ —0. 32, R. 4 —Where a Hindu father is appoiiit- 

ed guardian, in a suit on the basis of hundis executed 
by him, in absence of proof of immorality or illegality 
the decree is binding on the sons. 

In a suit brought on the basis of hundis executed 
by a Hindu father, the father was appointed guardian 
of the minor son and a decree w'as passed against 
them, when subsequently the sons filed a suit to 
annul the decree on the ground of improper appoint¬ 
ment of guardian and alleged but failed to substan¬ 
tiate that the debt was illegal or immoral. Held : as 
' there was no defence open to the minors which the 
father would not have taken in the former suit, the 
minors were properly represented by their father and 
the decree passed against them could not be set aside. 
{Daniels and Neave, //.) RaJa BaBV v. BaLMU- 
KUND. L. R. 5 A. (Civ.) 692 : 83 I. C. 323 : 

A. I. R. 1925 All. 214. 

_ 0 ^ 32 ^ "R. Consent of person appointed is 

necessary hut can be presumed where despite opportu¬ 
nity to object, he has not objected to the appointment. 

O. 32 , R 4 of the C. P. Code, necessitates that the 
person appointed as guardian must give his consent to 
such appointment. Where, however, the guardian has 
had an opportunity to object to his appointment and 
does not do so, the consent can be presumed. {Daniels 
and Neave, //.) RaJa BaBU z'. BaLMUKUND. 

L. R. 5 A. (Civ.) 692 : 83 I. C. 323 : 

A. I. R. 1925 All. 214. 

0. 32, R. 4 —Irregularity and prejudice to 
minor are factors to be considered in cases of setting 
aside decree against minors for improper appointment 

of guardian. 

The two questions which arise in suits to set aside 
decrees passed against minors on the ground of impro¬ 
per appointment of guardian are (i) Whether the 
guardian was irregularly appointed and ( 2 ) whether 
the minors have been prejudiced. 43 All, 104 Foil 
{Daniels and Neave, //.) RaJa BaBU v. BaLMU- 
KUND. L. R. 5 A. (Civ.) 692 : 83 I. C. 323 : 

^ ^ A. I. R, 39>a All. 214. 

^0. 32, B. 4— Vakil—Officer of the Court. 

A vakil is an officer of the Court for purposes of 
O. J 2 , R. 4 , C. P. Code. {Piggott and Walsh, J/.') 

MoHan Lal V. Ganga Prasad, 45 a 395 • 

L. R. 4 A. 352 : A. I. R. 1923 All. 298 (1) 
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-0. 32. K. 4 — Suit oti morts:agc by manager of 

Jiyint Hindu family — Minor members impleaded — 
Afanager appointed guardian ad Jiten;— Decree is a 
nullity. 

Where in a suit to enforce a mortgage executed by 
tlie manager of a joint Hindu family he is himself ap¬ 
pointed guardian of the minor members im¬ 

pleaded in the suit, and a decree is passed on confes¬ 
sion of judgment, the decree is a nullity as against the 
minors for the manager was not a proper person to be 
appointed as guardian. 25 B. 337 ; 30 C. 1021 , 38 A. 
3*5; 43 A. 104 . Ref (^Lindsay and Ryves^ JJ•') MUR- 
LIDHAK V. PITAMBAR LAL. 44 All. 525 : 

20 A. L. J. 329: 4 V. P. L. E. (A^lVO : 

66 I. C. 372 : A. I. E. 1922 All. 91. 

-0. 32, R. 4 — Claim against joint toyt~fei^Sors 

IS indivisible ~lf representatives of one deceased de‘ 


fendant are not brought on record^ the whole suit fails. 

The plaintiffs brouglU a suit for recovery of posses¬ 
sion of certain plots of lands against seven defendants 
on the allegation that some of the defendants had dis¬ 
possessed the plaintiffs from them by wrongly record¬ 
ing themselves in the Kecord-of-Kights. The first 
C ourt declared the title of the plaintiffs to two plots, 
but dismissed their claim for recovery of khas posses¬ 
sion holding that, in the circumstances of the case the 
plaintiffs might have relief in a suit for ascertainment 
and recovery of rent of the lands. On appeal that 
decree was set aside and the appellate Court passed 
a decree in favour of the plaintiffs for khas possession 
of those plots. During the pendency of the appeal, 
defendant No. i died ; and his heirs were brought on 
the record 6 ve of whom were minors. These minor chil¬ 
dren of the defendant No. i were not properly repre¬ 
sented. A decree as against the major defendants was 
passed in these words “The appeal is accordingly 
decreed with costs. The minor children will not be 
bound by this decree as they have not been properly 
represented in this appeal". Held that the decree 
against the defendants was a joint decree inseparable 
and indivisible and therefore the whole suit was liable 
to be dismissed. iSnhrawardy and Chotzner ^ J J 
NEYAjADDIN AKAMAT ALI. 79 I. C 365: 

A. I. R. 1925 Cal. 411 C2). 

-0. 32, R. 4— Issue of notice under R. 22 of 

O. 21 raises no presumption of appointment to 
guardianship — C. P. Code^ O. 2\,R. 22. 

Under the Code of 1908 a guardian ad litem of a 
minor cannot be appointed without his consent and 
there can therefore be no presumption of appointment 
from the mere issue of notice under O. 21 , K. 22 , 5 C. 
L. J. 434 Dist, i^Newbould and B.B. Ghosh, //•) 

KhaJeh Salaluddin V . Afzal Begum. 

28 C. W. N. 963 : 

39 C. L. J. 590: 84 I. C. 68 : A. I. R. 1926 Cal. 23. 

-0. 32, R. 4— Guardian ad liten)— Appoint- 

ment—Consent of proposed guardian—Absence of — 
Decree against minor—Legality of. 

No person can be appointed a guardian ad litem of 
an infant without his consent. In the present case the 
mother of the infant’s was appointed without her con¬ 
sent. She never entered appearance and never defen* 
ded the suit on behalf of the n>inors without a formal 
order for appointment. Held that in the events which 
had happened, it was plain that infants were not re¬ 
presented at all and they were in no sense parties to 
that litigation. Consequently they were not affected 
by the decree. When a guardian has not been, validly 
appointed in respect of a minor, he is not a .party to 
the suit and is not bound by the decree made, against 
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37 C. L. J- 406 : A. I. R. 1923 Cal. 692. 

-0. 32, R, 4— Guardian ad litem— Appoint' 

.nent of—Consent is necessary. 

The effect of O. 32 , R. 4 is that no person can be 
appointed a guardian ad litem without his express con¬ 
sent. The question of consent will always be one of 
importance, on the merits. (^Richardson and Shamsut- 

/y.), Kadhashyam Dasya Ranga Sun- 

DARI DaSYA. 69 I. C. 664 : 24 C. W. N. 64L- 

----0. 32 , E. 4— iVo applicability to probate pYo' 

ccedings. 

O. 32 , R. 4 of the C. P. Code does not apply to a 
non-contentious proceeding in probate. Where cita¬ 
tions are issued to minors as being concerned, the 
Court must see not only that a guardian is appointed 
but that he has taken upon himself the responsibility 
of protecting the interests of the minors. (.Greaves 
and Newhould, J J.') SaCHINDRA NARAIN SaH v. 
HirONMOVEE DaSI. 69 I. C. 435 ; 24 C. W. N. 638. 
-0. 32, B. 4— Minor — Guardian not putting 


vital defence commits gross negligence — Guardian, 
with adverse interest is no guardian—Decree is a nut' 
lity in both cases. 

Where the debt not being antecedent, and the- 
money having been borrowed for the purpose of buy¬ 
ing new lands, and the defence that the minors’ shares 
were not liable ought to have prevailed if it had been- 
set up on their behalf. Held, that the father as guar¬ 
dian showed gross negligence in not setting up this- 
defence. A minor represented by a guardian whose- 
interest is adverse is not legally represented at all. 
(^Odgers and Hughes, //.) SEI.LAPPA GOUNDAN V 
MaSA NaiCKEN. 47 M. 79 • 18 L. W 838 

33 M. L. T. 126 : (1923) M.W N. 775 : 76 I.C. 1018 : 

A. I. R. 1924 Mad. 297 : 45 M. 1. J. 676. 

- 0. 32, R. 4 —Court guardian—Omission to 

record reasons for appointment of. 

The omission to record reasons under O. 32 , R, 4 ^ 
cl. 2 for the appointment of a Court guardian is only an 
irregularity and will not by itself vitiate the decree if 
the rninor is in fact properly represented by a guardian 
appointed by Court. Where however the appointment 
of a Court guardian is secured by fraud and by false 
statements and concealment of material particulars the 
minor is not bound by the decree passed in the suit or 
by the sale held in execution of the decree. 37 A 179 
followed. (Krishnan and Ramesam, JJ.') PUPPOOTH- 
V. V. M. Raman SomayaJi Pad. 

32 M. L. T. 107 (H. C.) : 
(1923) M. W. N. 301 : 17 L. W. 558 : 
A. I. R. 1923 Mad. 663 : 44 M. L. J. 615. 

-^0. 32, R. 4 — Certificated guardian—Another 

guardian for suit cannot be appointed. 

In cases where a certificated guardian of a minor is- 
appointecl the appointment of another guar>iian for 
the suit is illegal and a decree obtained in such a suit 
is liable to be set aside. (.Sadasiva Aiyar and SPencer^ 
//.) BHIMAJI V . Kajabhai Hushia Sbsani ; 

43 Mad. 808 : 12 L. W. 114 : 59 I. C. 842: 

28 M. L. T. 296; 39 M. L. J. 239. 

- ^0. 82, E. 4 —Defect in appointment of guar* 

dian ad litem. 

Defect in following the rule as to representation of 
minors is not necessarily fatal to the proceedings and- 
does not render invalid a decree passed against the 
minors. {.Oldfield and Phillips, J KUPPUSAMY 
Aiyangarz*. Kamalammal. 1 48 Mad. 842 : 

12 L. W. 243 : 59 I. C. 662 : SO M. I*. 375. 

0. 32, E. 4— Insolvent can, be guardian. 


. ....... Thqreisno law that an insolvent cannot be Ae 

him. {Mooher/ee and Chotzner, JJ.) UmaPATI | guardian ad litem of an infant. {Baker, J. C,)* 

Samanta V. Sheikh Moseetullah. I Manik Rao v. Nur Hussan. 
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A. I. E. 1925 Nag. 376. 
-O. 32, E. 4 —JVo f^uardian appointed—Decree 
is a nullity. 
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void ab-initio. 

IVallace^ JJ.') 

Lakshminarayan. 


Wh€lre there is no appointment and appearance of • 
a guardian ad litem for a minor, the decree passed is, 
as against the minor, a nullity and not binding on ; 
him. iCoutts and /iossy JJ.) RamPIRIT v. THAKUR. 

2 Pat. L. T. 617 : 63 I. C. 484 : 1921 P.H.C.C. 335. 

— — — 0. 32, Er. 4 (1), (2), and (3)— No appoint¬ 
ment without consent of guardia’t. 

32 ( 4 ) and ( 3 ) controls botn Sub-R. (i) and 
Sub-R. ( 2 ) and places a material restriction upon the 
court exercising power thereunder. No person who is 
competent to act as guardian either under Sub-R. 
orunderSub R. ( 2 ) shall be appointed without his 
consent. i^Mookeriee and Panton, //.) AnnaDA 
PRASAD V. UPENDRa, 34 C. L. J. 293 : 65 I. C. 18 : 

26 C. W, N. 781. 

-0. 32, E. 4 (1)— Guardian ad litem not 

appearing in suit cannot be deemed to have consented, 

A person who is named as guardian ad litem of a 
minor defendant but does not appear in the suit cannot 
be said to have consented to be appointed guardian. 
iWazir Hasan and Neave, A. J. Cs.) KAMESHWAR 

Eaksh Singh v. ridh Kuer. 

A. I. E. 1925 Oudh 633. 
-0. 32, R. 4 (3)— Consent — Need not be express. 

The consent of a person to be appointed guardian 
ad litem need not be express but may be implied from 
conduct as where notice is served on him to show cause 
why he should not be appointed and he does not 
appear in answer thereto. An irregularity in the 
appointment of a guardian ad litem is no sufficient 
ground for setting aside the proceedings at the instance 
of the minor. (^IValsh and Gokul Prasad, JJ.^ 
Chhatter Singh v. tej Singh. 43 All. 104 : 

18 A. L. J. 936: 59 I. C. 671 : 

2 U. P. L. R. (All.) 384. 
-^0. 32, R. 4 (3)— Guaniian cannot be appoint¬ 
ed without his consent. 

Where a proposed guardian of a minor does not 
signify his consent, the Court should not appoint him 
as guardian. The provision as to the consent is manda¬ 
tory and imperative and where a person is appointed 
without his consent, the infant is not represented and 
a decree against the infant in that suit is not binding 
on him. {^Mookerjee and Panton, JJ.') AnnaDA 
v’. Upendra. 34 C. li. J. 293 : 65 I. 0. 18 : 

26 C. W. N. 781. 

■0. 32, E. 4 (3)— Consent if may be implied. 

The consent may be implied and is not necessarily 
to be expressed in any document on record. Where 
notice was not jssued because the guardian happened 
to bepre.sent in Court when his appointment was 
made and in another case notice did really issue though 
the guardian did not give any express consent but 
none of the two guardians refused to accept the ap> 
pointment but remained silent and they were appointed 
as guardians and where they themselves were parties 
to the suit as defendants and were members of the 
same family and their interest in the suit was identical 
with that of the minors, held, that there was no de¬ 
fect in the appointment of the guardians. 59 I. C. 
691 , Foil. {Moti Sagar, J.) JaWAHAR SinGH v. 
Sewa Singh. 5 Lah. L. J. 487 : 

' f A. i: E, 1924 Lah. 97. 

■■■ — -0. 32, R. 4 (3) ^Absence of consent. 

Per Phillips, J, —(In the referring judgment)— 
Absence of consent is only an irregularity not: Vitiadng 
the decree unless the merits of the case are affected. 

Per Ve*ihatasnbba Rao\, y.-^(In the referring judg¬ 
ment )—Absence of consent renders decree null and 

T-i 'f. . . • ■ ■ J . • ■ • 


(Contis Trotter, C. /., Pamesam and 
VaSIREDDI SRIRAMULU V. PUTCHA 

47 Mad. 783 : 

20 L. W. 248 : 35 M. I. T. 12 : 83 I. C. 312 ; 

A. I. E. 1925 Mad. 30 (F. B.) : 47 M. L.J. 273. 

-0. 32, R. 4 (3)— Guardian's Consent need 

not be express. 

“ C'onsent ” referred to in O. 32 , R. 4 , cl. ( 3 ) need 
not be express. It is a pure question of fact to be de¬ 
cided on evidence which need not necessarily be direct. 
(Coutts Trotter, Ramesom and Wallace, J J.) VASI¬ 
REDDI SRIRAMULU V. PUTCHA LaKSHMINARAYAN. 

47 Mad. 783 : 20 L. W. 248 : 35 M. L. T. 12 : 

83 I. C. 312 : A. I. R. 1925 Mad. 30 (F. B.) • 

47 M. L. J. 273. 

-0. 32, R. 4 (Z) —Consent of guardian. 

The question whether or not a person appointed as 
guardian ad litem of a minor defendant consented to 
his being so appointed is a question of fact in each 
case. The consent of the guardian referred to in O. 32 , 
4 ( 3 )* L. P. Code, need not be expressed in 
writing but may be implied from the circumstances of 
the case. 43 All. 104 , Fol. (ICrishnan and Waller, 

JJ'\ Yezzu Mallayya V. Punnamma. 

47 Mad. 476 / 77 I. C. 628 : 19 L. W. 410 : 

34 M. L. T. 295 : A. I. R. 1924 Mad. 608 : 

46 M. L. J. 291. 

-0. 32, R. 4 (3) —Certified guardian—Duty to 

appoint—Appointment of another — Effect. 

A Court is bound to appoint the certificated guar¬ 
dian as the guardian ad litem, unless it considers other¬ 
wise for special reasons to be recorded. Where the 
guardian, however, objects, the Court must appoint 
some other person. There is nothing however in O. 32 , 
E- 4 * cl. ( 3 ) which requires the Court to obtain the 
express consent of the guardian to act before appoint¬ 
ing him in that capacity, and where the guardian so 
appointed is a certificated guardian, whom the Court 
was bound to appoint, consent may be properly pre¬ 
sumed when he makes no objection. Where the in¬ 
terests of a minor have not been prejudiced, any 
defect in the procedure for the appointment of his 
guardian is not fatal. (Miller, C.J.and Foster, J) 

Thakur Tejeshwar Dutt z/. Lakhan Prasad 
Singh. 4 Pat. L. T.127 ; 1 Pat. L. R. 59 ; 

1923 P. H. C. C. 88 : 2 P. 296 ; A. I. E. 1923 Pat. 231. 

' ■ 0. 32, R. 4 (3)— Appointment without consent 

of guardian is a nullity—Prejudice of minor whether 
necessary for setting aside the decree. 

An appointment without his consent of a guardian 
for a minor in a suit is without jurisdiction. The pro¬ 
visions of O. 32 , R. 4 ( 3 ) in respect of consent are 
mandatory and there is nothing in the law to suggest 
that, unless it is established that the minor is prejudic¬ 
ed, he cannot get relief. (Coutts and Das, JJ.) 

Shaikh SaJJad Hussain v. Sakai Rai. 

2 P. 7 : 4 P. L. T. 575 : A. I. R, 1922 Pat. 448. 

"0. 32, E. 4 (‘^•-Appointment of a Court guard¬ 
ian—Father univilling to act—Existence of other 
guardidns, not known to the plaintiff — Decree, whether 
bad for non-representation of the minor. 

Where a clerk of the Court is appointed as a Court 
guardian of a minor defendant after his 
father’s expression of unwillingness to act as guardian, 
on dn affidavit to the effect that there were no other 
i>rincipai guardians for the minor defendant, a decree 
obtained against the minor is not bad on the ground of 
his non-representation^ if it is not shown that the 
plaintiff procured the appointment of the Court guard¬ 
ian being aware of the existence of other proper 
guardians on a false affidavit by reason of collusion 
between the Court Clerk and the plaintiff. (Odgers 
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C. P. CODE (V OF 1908). 0. 32, R. 5. 
and j Sri RaJah Dantuluri Devi 

I’RASADA SaTVANaRAVANA VEERARHADRA VEN¬ 
KATA J.AKSHMl KANTARaJA GaRU PEDA V^EN- 
KATA JaGANNATHA RaJUGaRU. 

(1924) M. W. N. 126 : 33 M. I. J. (H. C.) 243 : 

77 I. C. 464 : A. I. R. 1924 Mad 281 : 

46 M. L. J. 12 

-0. 32, R. 6 — Gw.\x<X\^r\-ad-titcm — Appointment 

of —L(jcus standi to appeal. 

When a guardian ad litem has once been appointed, 
the same enures for the whole of the Us unless and 
until revoked by C'ourt, He alone has the locus standi 
to tile an appeal. {.Baker, J. C.) ABDUL HUSSAIN 

ME(.HKaJ. 7 N. L. J. 110 : A. I. E. 1924 Nag. 133. 

-0. 32, R. 5— Application on behalf of minor 

to Court. 

i\ny application made on behalf of minors if not 
made by the guardian for the suit but by the previous 
guardian ad litem who long before the application was 
made had been discharged by the Court, must be re¬ 
jected. as it contravenes the provisions of Order 32 , 
R. 5 of the Civil Procedure Code which lays down 
that every application to the Couit on behalf of the 
minor other than an application under R. 10 , sub-rule 
( 2 ) shall be made by his next friend or by his guardian 
for the suit. {Daxoson Miller, C- J. and Adami, J.') 
KaI KISHORE DaS V. 1C\M Gulam Sahu. 

3 P. L. J. 61 • A I. R. 1922 Pat. 266. 

-0. 32, R. 6 — Elder brother cannot ^ive dis 

charge of a decree de t on behalf of his minor brothers 
—/.imitation Act, S 7 . 

W here two of three joint execution creditors are 
minors, the other execution creditor who is siti juris is 
not competent to grant a valid discharge so as to bind 
the interest of the minoi's. {Afoti Sagar, J.) MUHAM¬ 
MAD ZULFIGAR khan v. ABRAR ALI. 

A. I. R. 1924 Lah, 681. 

■ -—0. 32. R. 6 — Payment to manager of joint 
/lindn family tmoards decree in favour of manager 
and minor co-parceners represenied by manager as next 
friend, cannot be recognised unless sanctioned by the 
Court. 

Where a decree was passed in favour of the manager 
of the joint Hindu family and certain minor co parce¬ 
ners represented by the manager as the next friend 
and payment was made to the manager who certified 
it, held, it cannot be recognised by the Court exe¬ 
cuting the decree unless leave of the Court had been 
obtained for such payments under R, 6 . {Wallace, /.) 
PITCHAKKUTTIYA PlLLAI V. DORAlSWAMI MOOPA- 
NAR. (1924) M. W. N. 816 : 82 I. C. 688 : 

A. I. R. 1926 Mad. 230 (2) : 47 M. L. J. 498, 

-0. 32, R. 6 — Payment of decree amount to 

next friend—Leave of Court not obtained — Effect — 
Right to claim contribution. 

O. 32 , R. 6 prohibits the next friend of a minor 
decree-holder from realising money due under a decree 
without leave of Court. If one of several judgment- 
debtors pay the whole decree amount to the next 
friend without leave of Court, the decree is neverthe¬ 
less subsisting and hence he is barred from claiming 
contribution from the other debtors. {^Phillips and 
V enkatasubba Rao, J J.) AbbOY NaIDU RaMA- 
CHANDRA NaIDU. (1923) M. W. N. 925 : 

19 L. W. 686 : A. I. R. 1924 Mad. 279. 
" ' 0. 32, R. 6 (2) — Security bond under R. 6 ( 2 ) 

ar other provision of C. P. Code — Court-fee stamp as 
under Art. 6, Court-Fees Aei, Seh. II is necessary — 
Stamp under Stamp Act is also necessary if boftd falls 
under Arts. 40 and 57 of the Stamp Act. 

Security bonds executed in pursuance of an order of 
the Court under O. 32 , R. 6 ( 2 ) or any other rule or 
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section of the Civil Procedure Code must bear a Court- 
fee stamp as required by Art. 6 of Sch. II of the Courts 
Fees Act, 1870 , and they will also be chargeable under 
the Stamp Act, if they are of the kind described ia 
Art. 40 or Art. 57 of Sch. I to the Stamp Act but 
they will not be chargeable under the Stamp Act if 
they fall under the residuary Art. 15 . 21 C. W. N. 1150 
overruled. {Walmsley, Greai’es, C. C. Chose, B.B. 
Chose and A/ukerji, JJ.) REFERENCE UNDER S. 113 

READ WITH o. 46 , R. I, C. p. Code. 

42 C. L. J. 5 : 29 C. W. N. 861 : 89 I. C. 269 • 

A. I. R. 1925 Cal. 906 ,,F. B.V 
-^0 32, B. 7— Decree being passed on compro¬ 
mise does not necessarily imply Court has sanctioned 
the compromise—Where guardian changes mind before 
grant of leave, and does not xuant compromise, compro¬ 
mise cannot be forced on minor. 

The mere fact that the decree has been passed in 
terms of the compromise does not necessarily ju.s(ify an 
inference that the C'ourt granted leave, or that it was 
satisfied that the compromise was for the benefit of 
the minor. Any conpromtse without the leave of the 
Court is a nullity. Where before any leave has been 
granted, the guardian himself changes his mind and 
does not want the compromise, it is impossible to lorce- 
the compromise on the minor. 22 Mad. 378 , Foil. 
This is much more the case where the compromise 
has been entered into not by the guardian but by 
some one else on his behalf and before leave is granted^ 
the guardian opposes the compromise. {Sulaiman and 
Daniels, J J.) GULAB DEI v. VaISH MOTOR COM¬ 
PANY, EtaWAH. 23 A. L. J. 623 : 88 I. C. 429 r 

47 A. 782 : L.R 6 A. (Civ.) 390: A.I.R 1925 All. 670, 

-0. 82, R. 7— Compromise — A paternal uncle 

signing on behalf of himself and his nephetvs major 

I and minor, and on behalf of one of the major nephews 
as guardian of his minor brothers — Court's sanction is 
necessary. 

Where compromise was signed by the paternal 
uncle on behalf of all his nephews and it was stated 
that he also signed on behalf of one of the nephew-s 
acting as guardian of his minor brothers, held, that 
be recognised that the minors were being represented 
for the purposes of the litigation, by their elder bro¬ 
ther and that he did not profess to be representing 
them as manager and head of the family. And that in 
these circumstances the leave of the Court should 
have been obtained and recorded. {Neave, /.) Santu 
V. Abhainandan Prasad. 81 I. C. 297 : 

A. I. B. 1926 All. 32. 

' ' " ■ —0. 32, B. 7 — Compromise — Minor — Leave of 

Court not obtained—Compromise voidable by minor— 
Suit to set aside — Limitation, 

A compromise decree entered into on behalf of a 
minor even without the leave of the Court first obtaiiY* 
ed is not void and a nullity but is voidable only. It is 
binding on all the parties except the minor and the 
only person who can call it in question is th^ minor 
hin.self. If the minor does not elect to avoid the 
decree it will be binding all round. Even as against 
the minor the decree will be treated as binding until it 
has been got rid of. The decree can only be set aside 
by a regular suit or by an application for review. The 
period of limitation for a suit of that kind is Art I20 
and the plaintiff, minor, w-ould be entitled to the 
benefit of Ss. 6 and 8 of the Limitat'on Act. {^Lindsay 
and Kanhaiya Lai, JJ. ) PHULWANTI KUNWAR v, 

JaneSHaR Das, 22 A. L. J, 621: 46 All. 676 ; 

L. B. 6 A. 786 : A. I. B. 1924 All. 625. 
0. 32, B. 7 — Permission to refer. 

An agreement to refer in a suit is an agreement 
coming within O. 32 , R. 7 and therefore the sanction of 
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the Court is necessary in the case of a minor party. 
{^Macleody C. J. and Crump, /.') CHIMANBHAl v. 
KeSHAVLAL. 47 Bom. 721 : 25 Bom. L. R. 443 : 

A. I. E. 1923 Bom. 402. 

—■ - 0. 32, R. 7— Arbitration—Decree on award — 

Objection as to invalid reference erverruled — revi¬ 
sion lies—Per Suhrawardy, J: R. 7 dees not apply — Per 
Page, J : When final reference is by Court want of 
application under K. 7 does not affect Proceedings. 

Per Suhratvardy, J. —An agreement to refer to 
arbitration is not such an agreement as is contemplated 
by O. 32 , R. 7 . l>ut even assuming that the lower 
Court at the time of filins an award and passing a 
decree thereon hao committed an error of law in over¬ 
ruling the objection that the agreement to refer to 
arbitration was not validly entered into by the minor 
plaintiff, it cannot be said that it has committed any 
such irregular exercise of jurisdiction as would justify 
interfering in revision with the decree passed. 

Per Page, —On the application for an order of 
reference being made it is open to a Court in its discre 
tion either to grant or to refuse the application. The 
Court has jurisdiction when hearing the application 
for an order of reference to consider a petition under 
O. 32 , R. 7 . But whether it does so or not, the order 
of reference will stand, and no question can arise 
thereafter as to the regularity of the proceedings which 
were preliminary to the order of reference. The effect 
of the order of reference is that the arbitrators possess 
jurisdiction to proceed with and to complete the arbi¬ 
tration notwithstanding the fact that a petition has not 
been preferred under O. 32 , R. 7 . (^Suhrawardy and 
Page,JJ.) DUBIR UL-DIN v. AMINA HIBI. 

78 I. C. 335 : A. I. E. 1925 Cal 475. 

. -0. 32, E. 7— Duty of Court—Wishes of guar^ 

dian or next friend—Weight due to. 

Although the Court can and must approve of a 
compromise on behalf of infants it cannot and will 
not force one upon them against the opinion of their 
next friend or guardian od litem in the action. No 
doubt if the Court found that a guardian or next friend 
was acting improperly and against the infant’s interest ! 
in refusing to assent to an arrangement which appear- | 
ed clearly beneficial to them, steps might be taken to 
remove him and substitute some other person. (Chose 
asid Panton, J J.) MEMANGINI DaSI v. BHAGWATI 
SUNDARI. 27 C. W. N. 792 : A. I. R. 1923 Cal. 685. 

■- 0. 32, R. 7 —Reference to arbitration—Suit 

against firm — Alinor. 

Though one member of firm is minor sanction of 
Court is not necessary to refer a suit against that firm 
to arbitration. (Harrison, Jf) SukHaNAND v. Be- 

hari Ram. a. I. e. 1923 Lab. 103 

-- 0. 82, E 7 —Reference to arbitration — Bene- 

fit to minor — Court, duty of. 

Where the guardian of a minor party to a suit wishes 
to refer the matter to arbitration, the Court ought to 
fully apply its mind to the matter and consider the 
circumstances of the case and see if the reference 
would be for the minor’s benefit. Where it accords 
sanction to the reference without any valid reason the 
reference is bad and the whole proceeding is vitiated. 
(Abdul Raoof, /.) MT. BHAKTAWaR z^. KESHAR 
Singh Gurdit Singh. 69 I. c. 31; 5 P. W. E. 1921. 

-—— 0. 32, E. 7 —Next friend giving up claim 

against one of the defendants-~~-Minor can re-open pro¬ 
ceedings. 

If the next friend of a minor plaintiff withdraws the 
suit against one of the defendants, the minor has got a 
right to have the matter re-opened. (Jackson, J*') 

K. Srinivasa Rao v, K. Venkatanarasamma. 

22 L. W. 629 : A. I. E. 1926 BEad. 119. 
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-0. 32, E. 7 —Transfer of decree passed in 

minoPs favour—Sanction of Court is necessary. 

Sanction of the Court to a transfer by guardian ad 
litem of decree in minor’s favour is necessary. 41 M.L. 
J. 75 , Rel. on. (Phillips, J.) KaNAKAYYA v. VEN- 
KaTaramayYA. 90 I. c. 1049 : 

A. I. E. 1925 Mad. 1287 : 49 M. L. J. 443. 

-0. 32, R 7 —Only minor can avoid transfer 

made without Court's sanction— Third party cannot 
impeach. 

Order 32 , R. 7 ( 2 ) does not say that a transaction 
in which the sanction of the Court has not been ob¬ 
tained shall be void, but that it shall be voidable as 
against all parties other than the minor. The minor 
can avoid the transaction on attaining majority if he 
thinks fit. or even earlier if some guardian on his be¬ 
half thinks fit to establish its invalidity ; but there is 
no ground for allowing a third party to intervene in a 
transaction of this sort and to plead that it is void ab 
initio when neither of the parties to the transaction 
accept that contention. A. I. R. 1923 Patna 375 and 
A. I. R. 1924 All. 525 , Rel. on. (Phillips. J') KaNA- 
KAYYA V. VEN KATARAMAYYA. 90 I. C. 1049 : 

A. I. R. 1925 Mad. 1287 : 49 M. L. J. 443. 

-0. 32, R. 7 —Effect of want of sanction — 

Decree in, favour of minor-Transfer of decree by next 
friend is not binding on minor. 

The next fiiend of a minor cannot transfer to a 
third party, the decree in favour of the minor, without 
leave of the Court under O, 32 , R. 7 of the Code. The 
word ‘Suit’ in the rule does not mean ouly a suit in 
which a decree has not been passed, and so leave of 
, Court can be obta ined at any stage. (Spencer and 
Ramesam, //.) KaNAKAYYA v. KoTTAYYA. 

13 L. W. 637 : 63 I. C. 285 : 

(1921) M. W. N. 437 : 41 M. L. J. 75. 

-0. 32, R. 7— PiTwer of natural guardian — 

Transwer of decree. 

Decree is property and hence the guardian can trans¬ 
fer a decree in favour of the minor, without the sanc¬ 
tion of Court. (Abdur Rahim and Odgers, JJ.^ 

GovindaraJulu Naidu V. Ranga Rao. 

13 L. W. 97 : (1921) M. W. N. 98 : 62 I. C. 266 : 

29 M. L. T. 99 : 40 M. L. J. 124: 

[But see 41 M. L. J. 75.] 

-0. 32, R. 7 —Guardian for suit dealing with 

the suit Property to make compromise—No sanction by 
Court—Transaction is not Void but voidable. 

A guardian ad litem has power to deal with the pro¬ 
perty w’hich is the subject-matter of the suit, but any 
such dealing entered into to effect a compromise must 
be sanctioned by the Court. But if no sanction is 
obtained the transaction is not void but only voidable. 
(JCotval, A. J, C.) SuRYABHAN PiRTHAMjl V. 
PaNDU. 21 N. L. E. 43 : 86 I. C 375 : 

A. I. R. 1925 Nag. 328. 
-0. 32, R. 7— Applicability—Execution procee¬ 
dings — Compromise — Sanction, absence of — Collector-^ 
Powers of. 

O, 32 , R. 7 applies to proceedings in execution and 
where, pending execution before a Collector, the 
guardian of a minor decree-holder compromises with¬ 
out the sanction of the Court, the same is voidable at 
the option of the minor, even if the guardian happens 
to be his father or the manager of his family. 
(Hallifax, A. J. C.') MT. PERABAI v. BHAWaNI 

Prasad.^ __ _ A, I. R. 1924 Nag. 185. 

-0. 82, R. 7 —Negotiation for compromise—If 

require sanction of Court-Propriety of sanction—If 
can be questioned in later suit or split up. 

p. 32 , R. 7 does not require that the sanction of the 
court should be obtained even before negotiations for 
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a compromise are started. It only says if a conipro- 
mise is arrived at it must be sanctioned by Court in 
order to be binding on the minor. NVhen a Court has 
sanctioned a compromise it is not open in a subsequent 
suit to cliallenge the propriety of the same or to liave 
it split up, retaining one part and rejecting anotl^er. 

ot'vnl otiti Prideaux, A. J. ^ ADORAO v. 

MiRABAl. A I. R. 1924 Nag. 180. 

-0. 32. K. 7 —Coftftalment of material facts hy 

guardian 7'iliates Court's sanction. 

Wliile on the one hand a minor will be bo\ind l)y a 
comprf)mise decree which is entered into on his behalf 
by his guardian, and which has received the sanction 
of the Court, on tite other hand, it is the duty of a 
minor’s guardian to place the Court in possession of all 
essential facts. Any concealment of material facts will 
amount to fraud on the Court because the Court must 
be put in a position to form an opinion whether a com- 
promise ought or ought not to be sanctioned and the 
compromise will not bind the minor if the Court is not 
put in such a position. {IVazir Hasan and Si/nfson, 

A Cs.) Bishunpat Singh 7^ Kedar Nath. 

12 0 L. J. 366 : 88 I. C. 804 ; 

A. I. E. 1926 Oudh 512. 
— - ■ ■ 0. 23. R. 7 — Compromise of suit—Minor 

members -^Joint Hindu family—Consent of next 
friend—Absence of. 

Where all the plaintiffs in a suit form members of a 
joint Hindu family and some of them are minors, the 
absence of the consent of the next friend of the minor 
plaintiffs vitiates the compromise in toto. {Dalai and 
Simpson, //.) LOOTAR KAM v, LaL RaNJIT 
Singh. 11 0. L J. 381 : A. r. R. 1924 Oudh 85. 

.--—.-■I— 0 . 32. H. 7 —Proof of san'tion—Omission to 
have it expressly recorded —Effect of. 

In order to attract the provisions of O. 32 . R. 7 . C. 
P. Code, it is enough to show that the attention of 
the Court was directly called to the fact that a minor 
was a party to the compromise and that the leave of 
the Court was obtained on petition or in some way not 
open to doubt. No particular formula is necessary to 
be used by the Court in order to grant the leave and 
when it is .sliown that an application was made by the 
guardian to the Court asking for leave to enter into 
the compromise and the ('ourt makes a note of that 
application and passes a decree in terms of that com¬ 
promise, it must be held that the leave of the Court 
was expressly recorded within the meaning of O. 32 . 
K. 7 , C. P. Code, (28 585 , Ref.) Even if the leave 

of the Court is not expressly recorded that would not 
make the decree a nullity. It would only make the 
decree viodable at the option of the minor and so long 
as it is not avoided in aproper proceeding, no objection 
can be taken in the execution proceedings as regards 
the validity thereof. {Afullick and fCulwant Sahayy 
//.) ISHAN CHANDRA KUNDU V. NILRATAN 
ADHIKARI. 2 Pat. 538 : 4 Pat. L. T. 311 : 

1 Pat. L, R. 217 : (1923) P. H. C. C. 184 : 

A. I. R. 1923 P. 375. 

- 0 , 32. R, 7— Proof of sanction — Compromise 

—Express apprerval of Court whether necessary. 

The fact that the petition of compromi'^e gave 
notice to court that minors interests were affected and 
that the Court passed a decree accordingly does not 
amount to sanction of Court. The attention of the 
Court must be expressly drawn to the fact and its ap¬ 
proval obtained. The Court’s attention is drawn only 
when leave is asked to settle the case on behalf of the 
minors. {Das and Ross., JJ^ RaM GuLaM SAHU v. 
DurGa PERSHAD. 6 Pat. L. J. 190: 2 Pat. L. T. 325 : 

60 I C. 980 : 3 D. P. L. R. (Pat.) 75 : 

A. I. R. (1921) Pat 235. 
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-0. 32, R. 7 —Reference to arbitration—Minor 

—When void. 

Reference to arbitration on behalf of minor parties 
in the absence of Court’s sanction is not void but 
voidable. Where a decree is given on award, there 
is neither an appeal nor a revision. {/Kennedy, J, c. 
and Raymond, A. J. C.') ENNABAI v. FaKIR 
Mahomed. 15 S. L. R. 166; A. I. R. 1922 Sind. 1. 

--0. 32, R. 7 —Award is an agreement—Courts 

leave is necessary to file it. 

.Agreement to file an award is an agreement within 
I ule 7 and requires the-^leave of the Court expressly 
recorded in the proceedings. Where no such leave is 
given and recorded by the Court and the decree is bas¬ 
ed on such agreement, it is voidable by the minor. 
{Kincaid, J. C. and Aston, A. J. C.) GuMNOMAL 
V. GurdINOMAL. 83 I. C 913 ; 17 S. L. R. 211. 

-0. 32, E. 7— Proceedings. 

Applications for execution of a decree are proceed¬ 
ings in the suit itself. {Kincaid, J- C. and Kemp, A . 

J, C.) GUMNOMAL V. GURDINOMAL. 

83 I. C. 913 : 17 S. L. R. 211. 

--0, 32 , R. 7 (1) and (2)— Breach of R. 7 

( i) docs not make an agreement to compromise unlaw¬ 
ful except as prervided for by R. 7 ( 2 ). 

O. 32 , R. 7 ( 2 ) lays dowr\ what should be the effect 
of a breach of O. 32 , R. 7 (i ). Hence the breach of 
O. 32 , R. 7 (i) does not it.self make an agreement to 
compromise unlawful so as to vitiate the compromise 
entered into. {Walmsley and B, B, Chose, //.) 

Tarubala Dassi V. Sourendra Nath mitra. 

41 C. L. J. 213 : 88 I. C. 369 : 

29 C. W. N. 597 : A. I. R. 1925 Cal. 866 . 
— 0. 32. R. 7 (2) —One of the plaintiffs a minor 
—Defendant cannot question the agreement to compro 
misei 

Sub rule 2 contemplates the Case of a minor on one 
side ranged against adults on the other, as regards the 
matter of compromise and it can have no reference as 
to the effect of any compromise as between adults, 
although a minor may be a party to the suit. The 
question as between adults must be governed by the 
general law and not by this sub rule. Where, for in¬ 
stance one of the plaintiffs is a minor, the defendant 
cannot claim that the agreement to compromise which 
was entered into between the parties, was not lawful 
because the sanction of the Court had not been 
obtained under O. 32 , R. 7 . {Walmsley and B. B. 
Chose, JJ.) Taru Bala Dassi v. Sourendra 
Nath Mittra. 41 C. L. J. 213 : 88 I. C. 389 • 

29 C. W N. 597 ; A. I. R. 1926 Cal. 866 . 

- 0. 32, R. 7 (2) — Effec* of want of sanction^ 

Afinor — Compromise. 

A compromise entered into on behalf of a minor 
without the leave of the Court is voidable under O. 32 
R. 7 ( 2 ) of the Code. {Fawcett and Kennedy, /. C.) 

Chellaram V. kimatram. 

61 I. C. 118 : 14 S. L R. 245. 

-0. 32, R. 8 — Minor — Cuardian ad litem— 

Appeal by another person as next friend — Maintain' 
ability. 

Where a guardian ad litem to a minor defendant 
has once been appointed such appointment continues 
for the whole of the Hs or until it is revoked by Court 
and the guardian so appointed is the only person who 
can file an appeal on behalf of the minor. 4 * 619 , 

Foil. {Ryves and Daniels, JJf) BHAGELU 
DhaRMA. 45 A. 623 : 21 A. L. J. 691: 

( 1. B. 4 A. 804 : A, I. R. 1924 All. 79. 

!- 0 . 32, Er. 8 and 9— Pauper suit-^Minor 

plaintiff^Costs to be paid by next friend. 

Where the next friend of a minor sues forma 
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pauperis^ the Court can order the next friend to pay 
the costs of the defendant, {ffailifax, A./.C.^ 
MAROTIt'. BhaGI. a. L R. 1923 Nag. 43. 

-0. 32, R. 8 — Guardian ad litem discharged — 

Application by. 

An application on behalf of a minor, made by a 
.guardian ad litem discharged long before the date of 
application, should not be entertained. {^Miller., C. 
J. and Adami, /.) RaJ KiSHORE DaS v. RaM GHU- 
LAM SaHU. 6 Pat. L. J. 171 : 62 I. C. 235 : 

1921 P. H. C. C. 193. 
- " ■•0. 32, R. 9—/Iindu law — Partition suit — 

Compromise—Father as next friend — Father's interest 
is not adi'erse to minors. 

In a partition suit among Hindu co*parceners when 
a compromise is entered into between the parties there 
is no conflict of interest between a father who is acting 
as next friend to his minor son and that minor son. 
(^KrishnaUy /,) I.INGA REDDI v. M. CHENGALKAYA 
REDDI. 21 L. W. 669 : 87 I. C. 42 ; 

A. I. R. 1925 Mad. 734 : 48 M. L. J. 417. 
— ——0. 32, Rr. 9 and 10— Next friend — Interest 
adverse to the minor — Procedure. 

A Court should remove a next friend under O. 33 , 
R. 9 if it thinks his interest is adverse to that of the 
jninor and should stay proceedings under R. 10 until 
the appointment of another next friend. Das and 
J^ossy //.) Kirit Narayan V . Chanchal Das. 

63 I. c. 736 : 6 Pat. L. J. 317. 

“ ■ --0.32, R. 11— Appointment of guardian ad 

Appeal from decree cannot be preferred by 
another next friend. 

Where a guardian ad litem has been once appointed 
by the Court for a minor deft., his appointment enures 
tfor the lis in the course of which it was made unless 
and until revoked by the Court. Consequently an 
appeal against a decree passed against the minor can 
only be preferred by him. 44 A. 35 ; 22 M. 187 ; 2 A. 
L, J. 482 , Foil. {^Stuart and Pyves, J J.') ShaMBOO 
2i. KaNHAYAN. 44 A. 619 ; 20 A. L. J. 599 : 

L. R. 3 A. 512 : A. I. R. 1922 All. 332 (2). 

■ ,Q^ 32, It. 11 — Removal of guardian — 

grounds. 

If a Court finds that a guardian or a next friend is 
acting improperly and against the infant’s interest in 
refusing to assent to an arrangement which appears 
■clearly beneficial to them, steps might be taken to re¬ 
move him and substitute some other person, (C7. C. 
Klhose and Pantony f /.) HEMANGINI DaSI v. BHAG- 
WATI SUNDARI. 27 C. W. N. 792 ; 

A. I. R. 1923 Cal. 685. 

- 0. 32, R. 11— Guardian once appointed must 

.continue to be so to the end of the suit. 

The appointment of a guardian ad litem once made 
must enure for the whole lis in all its ramifications 
and must continue to subsist w'hether in the Court of 
first instance or in the Court of appeal unless the 
guardian takes the necessary steps to have himself 
discharged from that position which has been put upon 
him by the Court. 14 All. 35 ; i N. L. R. 128 , Foil. 
iKinkhedcy A. J. C.) DaTTU v. BHAOSINGH. 

88 I. C. 235 : A. I. R. 1926 Nag. 40. 

---0. 32, R. 11 ( 2 ) («)—On the death of a guar^ 

.dian during pendency of a suit, new guardian must be 
appointed. 

■ Where the guardian for the suit dies during the pend- 
•ency of the suit it'is prescribed that the Court shall 
.appoint a new guardian in his place. i^Kinkhedey A. J. 
pC.) DATTU V. BHAOSINGH. 88 I. C. 238 : 

. I 1 A. I. R. 1926 Nag. 40. 

-•—i-ij) 32 , Rk 12— Limitation Acty Ss. 6 and 8 . 

•Minor must sue within three years of his becoming 

Q. D.—VOL. I—S 8 
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njajor, even to set a.side a compromise decree sanction¬ 
ed by Revenue Court. (Z<? Rossignol, J ) THI 
Raj t'. KHEAUSI. 22 P. W. R. 1923 : 77 I. C. 588 : 

A. I. R. 1924 lah. 427. 

-0. 32. R. 12 (3)— Appeal by major through 

guardian under a bona fide mistake of his being a 
minor should be ameruied and not dismissed. 

Where an appeal is preferred by a major through a 
guardian ad litem under a bona fide mistake that the 
major is still a minor, the appeal should not be dis¬ 
missed but should be amended by striking out the 
name of the guardian ad litem. {Kinkhedey A. J. d',) 
DATTU -j. BHAOSINGH. 88 I. C. 235 : 

A. I. R. 1926 Nag. 40. 

" ■ —0. 32, R. 12— Minor electing to continue a 

suit conducted by next friendy is not instituting a fresh 
suit. 

Where the suit was instituted on behalf of a minor 
by his mother as his guardian to enforce specific per¬ 
formance of a contract which was binding on him, 
keldy by electing under O. 32 , K. 12 , C. P. Code, to 
continue the suit, the minor is not to be deemed as 
instituting a fresh suit. His right to claim specific 
performance would be determined as on the date on 
which the suit was originally instituted. 39 Cal. 232 , 
Foil. (Rupchand Rilaram, A. y. C.) LaKHMICHAND 
ISARDAS V. FIRM OF KHUSHALDAS MaNGATRAM. 

18 S. L. R. 230 : 88 I. C. 916 ; 

A. I. R. 1925 Sind 330. 
■■■ ■ - —0 32, R. 15— Defendant alleged to be of uff 
sound mind by one Party and denied by the opposite 
party—Judicial ittguiry is necessary. 

Where the plaintiff does not allege but denies that 
defendant is of unsound mind 01 mentally infirm to 
defend the suit, it is desirable that there should be a 
judicial inquiry in the matter and that both parties be 
allowed to adduce evidence. {IVoodro/fe and Ghose. 

//.) Ram Sundar Saha v. Kali Narain Sen. 

A. I. R. 1922 Cal. 86 . 

-0. 32. R. 15— Person of weak mind can sue 

through next friend. 

Under the new Code even a person of “weak mind” 
can sue through a next friend. Of course, the Court 
is to be satisfied that by reason of mental infinnity he 
is incapable of protecting his interests when suing or 
being sued. ^Kinkhedey A. J. C.) KRISHNA Bai v. 
KeSHEORAO. 83 I. C. 233 : A. I. R. 1925 Nag. 245 

-0. 32, R. 16— A guardian is not necessary 

when the Prince attains majority according to his per' 
sonal law. 

It is not necessary to appoint a guardian ad litem of 
a ruling Prince not domiciled in British India if he 
has attained the age of majority according to his per¬ 
sonal law though not according to Majority Act, un¬ 
der, O. 32 C. P. Code. He is not a minor according to 
O. 32 and he is therefore entitled to act through his 
manager appointed under S. 85 , C. P. Code, i Cal. 
108 , Foil. \Suhrawardy and Graham, J J.') RaMESH 

Chandra Das v. Birendra Kishore Manikya. 

29 C. W. N. 287 : 80 I. C. 100 : 

A. I. R. 1925 Cal. 518. 

—0.33, Rr, 1 and 5— Hindu minor having 
share in Joint family property is not necessarily entitl¬ 
ed to sue as “ pauper. ” 

Where a minor member of a Hindu joint family 
sues to set aside an alienation of joint family property 
by his father and where there is a share which has not 
been transferred, the minor cannot sue as a pauper un¬ 
less an attempt has been made and it has actually 
been found impossible for the minor to obtain funds. 
25 All. 407 (P.C.) Ref. and explained. {^Sulaiman and 
Daniels, JJ.') RaM PRASAD SINGH v. JaGTAMBA 
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PRAS \l>. 23 A. L. J. 512 : 88 I. C. 420 ; 

L. R. 6 A. (Civ.) 352 : A. I. R. 1925 All. 547. 

-0. 33. R. 1— A Pf>licatiou oit behalf of miuot - 

blt-asons of >tcxt friend immaterial. 

When a minor biings a suit in forma pauperis 
through a next friend, the inquiry into pauperism is 
confined to the minor and is not affected by the status 
of his next frienti 3 Mad. 3 . Foil. (A/aeleo/i, C. J. 
and Shah, J.) NE.MICHAND HHICKCHAND MaR- 
WADl 7’. kevaixhand IasraJ Marwaoi. 

26 Bom. L. R. 380 : 80 I. C. 748 : 

A. I. R. 1924 Bom. 440. 

-0. 33, R. 1— Suit in forma pauperis — 

Admission of part of the claim by defendant canstot 
disfaiiPer plaintiff. 

A Hindu widow applied for leave to sue /;/ forma 
pauperis for the recovery of maintenance and her 
stridhanam jewels and cash withheld by defendant. 
The defendant admitted liability for the jewels and 
cash and produced them in C'ourt. It was found that 
tile jewels and ca-^h were more than sufficient to pay 
tlie Court-fee and the Court dispaupered her. Held, 
on revision that the order of the Court was improper 
and it could not be said that owing to the defendant’s 
offer the plaintiff was possessed of sufficient means to 
pay the prescribed Co urt fee. In a suit wheie no fee 
Is prescribed by law for the plaint, no admission or 
even payment into f.iourt by the defendant can be 
taken into consideration. The time when the applica¬ 
tion is made to institute a suit as a pauper is the point 
of time when the Court has to consider when the 
application comes to be dealt with, and the subject 
matter of the suit is in no case at the disposal of the 
applicant for payment of fees. 10 R. 207 , Ifiss. 34 
R. Foil. (Maeleod, C. J. and Crump, /.) RaI 
Bal'aGavri V. MotILAL. 47 Bom. 623 ; 

25 Bom. L. R. 199 : A. I. R. 1923 Bom. 247. 

-0. 33, R. 1— Minor paupe* — Status of next 

friend is immaterial. « 

A minor who is not possessed of sufficient means 
within tlie definition of pauperism for the purpose of 
O. 33 is entitled to be allowed to sue in forma pauperis 
by a next friend although the next friend is not a 
pauper. In like manner the wealth or other circum¬ 
stances of the minor’s relation in general are not 
material. 3 M. 3 , Foil. The law of India in this 
respect is very different from the law that prevailed in 
the Court of Chancery in England. {Rastkin and B. 

B. Chose, //.) NaNIBALA DaSSYA V, jAiMINI 
SUNDARI. 37 C. L. J. 394 : 70 1. C. 919(1) : 

A. I. R. 1923 Cal. 656. 

-0. 33, Rr. 1 and %^Pauper's representative. 

The representative of a pauper cannot continue the 
suit in forma Pauperis, if not a pauper himself. 3^ 
Rom. 279 Foil, and 33 Cal. 1163 Ref. {Jacksoti^ /.) 
A. S. Radhakrishna Iyer, In re. 

21 L W. 560 : 88 I. C. 91 : 
A. I. R. 1925 Mad. 819. 

-0. 33, R. 1 -^Dismissal of pauper application 

—Court if can extend time for payment of Court fee. 

Where pauper application is dismissed, the court 
can extend time for payment of Court fee. {ICrishnan, 
/.) BaLAGURU NaIDU V. MUTTU Katnam Iver. 

18 L. W. 451 : 33 M. L. T. 18 : (1923) M. W. N.720 : 

A. I. R. 1924 Mad. 118 : 46 M. L. J. 254. 

-0. 33, Rr. It 6 and 7— Pauper application — 

Applicant subsequently ceasing to be pauper—Court 
cannot grant leave to sue as pauper. 

Where subsequent to an application to sue as a 
pauper, the applicant receives a sum of money, suffi¬ 
cient to defray the suit expenses, the Court has no 
jurisdiction to grant to sue as a pauper. {^Napier^ J,') 
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MUPDAPPA V. RuDRAMMA. 61 I. C. 968: 13 1. W. 76. 

■ - ■—0. 33, R. 1— Occupancy holding ts not '‘'Pro^ 
perty"—Possibility of tenant's getting sufficient means 
by surrendering the holding to landlord is not to be 
considered. 

Occupancy holding is not property for the purpose 
of determining whether an applicant is or is not a 
pauper. Further merely because an occrpancy 
tenant’s interest which is otherwise not saleable or at 
any rate is subject to a restriction as to alienation, 
may, by agreement with the landlord, be convertible 
into cash, it does not follow that the amount likely to 
be fetched becomes ‘property’ or ‘debt’ over which he 
might be said to have a disposing power. ^Kinkhedcy 

A. y. C.) Chandan Singh v. Laxman. 

21 N. L. R. 98 : 90 I. C. 949 : A. I. R. 1925 Nag. 488. 
-0. 33, R. 1— Expectati<m on the part of appli¬ 
cant of getting in future sufficient means is not to be 
considered. 

What the law wants the intending suitor to establish 
is the negation of the actuality or possession of 
means, by him if he is seeking permission to sue in 
forma Pauperis, and not of the chance of eventuality, 
or of a mere possibility or contingency, much less of 
an expectancy on his part, of getting in future some 
means sufficient to enable him to pay the prescribed 
fee for his plaint. {Hinkhede, A. J. Cl) CHANDAN 
Singh v. Laxman. 21 N. L. R. 98 : 90 I. c. 949: 

A. I. R. 1926 Nag. 438» 

. —0.33, R. 1 and S. 115— Refection of applica¬ 

tion under O. 33 , R. i is decision of case for Purposes 
of S. 115 —But mere finding on evidence cannot be dis¬ 
turbed in revision. 

An order rejecting an application to sue as a pauper 
is a decision of a case for the purposes of S. 115 of the 
C. P. Code, and is subject to revision by the High 
Court under that Section. A. I. P. 1924 Nag. 44 Foil. 
But vxhere the ca e is one of a puie finding on evidence 
and where there is not any material irregularity, the 
High Court will not interfere in revision. It is settled 
law that where a Court has jurisdiction to determine a 
question, and it has determined that question it 
cannot be said to have acted illegally or with 
material irregularity merely because it has come to an 
erroneous decision. 11 Cal. 6 (P. C.) Foil. {^Baker, 
J. C. and Prideaux. A. J. C.) R.4MACHANDRA v, 
GaJarabai. 88 I. C. 167 : A. I. R. 1925 Nag. 848. 
-0. 33, R. 1— Suit to redeem — Equity of re¬ 
demption—Should be excluded in calculating means. 

In a suit for redemption of mortgage property of 
which plaintiff is not in possession, the value of the 
light to redeem which is the subject-matter of the 
suit for the purposes of O. 33 ,K. i, should be excluded 
in considering whether he is entitled to sue as a 
pauper. {^Baker, O. J. C. and Halit fax, A. J. C.) 

achalsingh v. Seth jivandas. 

19 N. L. E. 165 : A. I. R. 1924 Nag, 44. 

. — 0 . S3, B. 1— English law is different from 
Indian law. 

No court-fee is payable upon a bill or plaint of 
England and only the costs of conducting the litigation 
such as payment of fees to lawyers etc., has to be in¬ 
curred. This circumstance has been taken into conslr 
deration in the latter portion of explanation to R. i of 
O. 33 , which says that where no such fee is prescribed 
the pauper must show that he is not entitled to pro* 
perty worth one hundred rupees. {Jwala Prasad 
and Rosse JJ.^ SaVITRI THAKURAIN v. SECRETARY 
OF STATE. 2 Pat. 879 : 4 Pat. L. T. 638: 

A. I. B. 1924 Pat. 27. 

-0. 33, R. 2— Contents of application—-Omission 

to state immoveable property'^Effect of. 

s 
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Under O. 33 . R. 2 of the C. P. Code an application 
for permission to sue as a pauper must contain a 
schedule of the moveable as well as immoveable pro¬ 
perty. Where therefore an applicant omits to mention 
his immoveable property and also fails to submit a list 
of such property when required, the application is not 
in proper form, i^Askivortky J. C.) SheO NaRAIN 
LaL V. MT. MUNAQQA. 9 0. L. J. 610 : 

A. I. R. 1923 Ovdh 118. 

■0. 33, Rr. 3 and 6 —Form of petition — 

Separate affidavit instead of verification is sufficient., 

Where the petitioner did not verify the contents of 
the petition at the foot of the petition, but he did so 
by a separate affidavit in which the statements contain¬ 
ed in the several paragraphs of the petition were said 
to be true and no part of them was false and nothing 
had been concealed, Held^ this affidavit being annex¬ 
ed to the petition must be treated as a part of it. 16 
I. C. 83 , Diss. (^Abdul Raoof. J.) PIRJI ASHRAF ALI 
V. Kameshwar Nath. A. I, R. 1923 Lah. 684. 

■0. 33, R. 3— Pauper application — Presenta¬ 
tion to Shertstadar—If valid—Madras Civil Rules of 
Practice^ R, 14 — If ultra vires. 

In O. 33 , R. 3 , C. P. Code the insistence is on the 
words “in person” and not on ‘to the court” as mean¬ 
ing the judge himself. There is no reason to hold 
that R. 14 of the Civil Rules of Practice is ultra vires 
and the mere fact that an applicant forma pauperis 
presented his application to the sheristadar is no 
ground for rejecting the same. {/ackson, /.) 

Chidambaram Chettiar v. Kadar Mohideen 

ROWTHER. (1924) M. W. N 749 (1) : 

20 L. W. 622 : A. I, R. 1924 Mad. 901 (2) : 

47 M. L. J 522. 

•0. 33, R. 3— Leave to sue in forma pauperis 
—Refection of—Doubtful claim. 

An application for leave to sue as a pauper cannot be 
rejected on the ground that the claim is doubtful for 
such a conclusion can be reached only w-hen the case 
is tried. (Hallifax, A J. C.') MT. R UPIBAI v. 
SadaSHIV. 75 I. C. 744 (Nag.) 

—'““'—'0. 33, R. Z—Rule does not apply to memo, of 
appeal — Memo, of appeal through pleader is not bad. 

The rule applies to the presentation of the applica¬ 
tion to appeal, as a pauper and not to the presentation 
of the memorandum of appeal. The presentation of 
the memorandum of appeal through a pleader is not a 
breach of the rules and does not entail the penalty of 
rejection of that memorandum. (^Dalaf J. C.') 
SaJJad Ali Khan v. Jagmohan Das. 

A I. R. 1926 Oudh 13. 
--—0. 33, B. 3— Guardian ad litem not appoint¬ 
ed—Interests represented by manager—Proceedings 
not huffectual. 

Where the minors were sufficiently represented by 
the manager of the family, the mere fact that there 
was no formal order appointing the manager guardian 
ad litem will not enable them to escape the liability 
under the decree. 36 All. 383 , Ref. to. {JCanhaiya 
Lai, J. c.) Sat Deo v. Jai Nath. 9 0. L. J. 141 : 

4 U P. L. R. (0. C.) 43 : A. I, R. 1922 Oudb 75 (2). 

■ —0. 33, R. 5— Order refecting application — 

No revisio7t. 

Order rejecting application for leave to sue in forma 
Pauperis is not open to revision under S. 115 , C. P. 
Code. iPiggott and Walsh, JJ.) Rai MaHADEO I 

Sahai The Secretary of State in Council. 

20 A. L. X. 55 : 44 A. 248 : L. R. 3 A. 54 : 

65 I. C. 255 : A. I. R. 1922 All. 1 (1). 

0. 33, R. 5— Decision as to plaint disclosing 
cause of action—Nigh Court will not interfere in 
revision. 
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Per Suhrawardy. J. —Where the plaint discloses a 
cause of action, however weak it may be, and the 
Court grants leave to sue as patiPer the order cannot 
be set aside in revision on the ground that the plaint 
does not disclose any cause of action whether the 
allegations in the plaint are or are not right. 

Per Cuming, /.—The Court has jurisdiction to 
decide rightly or wrongly and a wrong decision even 
though on a question of law can by no .stretch of ima¬ 
gination be considered to be an illegal exercise of 
jurisdiction or exercise of jurisdiction with material 
irregularity. So where the lower Court decided that 
the plaint disclosed a cause of action and permitted 
the plaintiff to sue as pauper, the High Court cannot 
interfere in revision on the ground that the plaint does 
not disclose a cause of action. (^Suhraiuardy arM 
Cuming, //.) SOUKENDRA NATH MiTRA v. JATIN- 

dra Nath Ghosh. 87 I. c. 737 : 

A. I. R. 1925 Cal 990. 
---0. 33, R. 5— Suit in forma pauperis— Com¬ 
plicated question of limitatiosi. 

It is undesirable on an application for leave to sue 
in forma Pauperis to go into a complicated question of 
limitation. (^Waller, J.) BanGaRUSWAMY NaiC- 
KER 2 /. SUNDERADOSS THEVAR. 

(1926) M. W. K. 779. 

-0. 33, R. 5— Application to sue as pattper — 

Subsequent insolvency is no ground torciect. 

Order disn)issing the pauper application on the sole 
ground that some time subsequent to the application 
and before the Court passed its orders petitioner be¬ 
came an insolvent, cannot be supported. {^ICrishnan, 
y.) M. Chidambaram Chettiar v. S. K. 
KOTHAR. a. I. R. 1926 Mad. 791 : 87 I. C. 720 : 

48 M, L. X. 491. 

-0. 33, B. f>—Leave to sue in forma pauperis— 

Enquiry into the merits of the case. 

It is the duly of the Court enquiring into an applica¬ 
tion for leave to sue in forma pauperis not merely to 
read through the plaint but to make a very extensive 
enquiry as to the facts on which the plaint is based. 
41 M. 620 Diss. (Neave ind Kendall, A. J.Cs.) 
Mahomed Ismail v. Karam All 

10 0. & A. L. R. 579 : 11 0. L. X. 668 ; 
79 I. C. 922: 1 0. W. N. 311 ; A. I. R. 1925 Ovdh 74. 

*”■ 0 33, R 5— Dismissal of applicatioti on 

ground of limitation is revisable — C. P. Code, S. 115 . 

Order of dismissal of application to sue as pauper 
on the ground that the suit is barred by limitation is 
ultra vires and the order of dismissal is revisable. 
{fwala Prasad and Adami, J/.) SHEIKH MUHAM¬ 
MAD V. NASRULLaH. 6 P. L. T. 209 r 

3 Pat. 275 ; 83 I. C. 871 : 1924 P. H. C. C. 134 : 

A. I. B. 1925 Pat. 30. 

’ 0- 33, R. 5— Question of valuation—Court 

cannot go into. 

In an application in forma pauperis the Court can¬ 
not investigate the question whether the applicant has 
overvalued his, claim in order to enable him to sue as 
pauper. {Das and Ross, yy.) TULSHI MaHaTANI 
7'. GaJadhar Marwari. 611. C. 891 (Pat.). 

—^-0.33, R. 5 (.d)-—Nature of inquiry — Com¬ 

plicated questions of law—Not to be inquired into. 

The scope of the inquiry in O. 33 , C. P. Code, is 
limited primarily to determining the pauperism of the 
petitioner and the Court is not justified in determining 
complicated questions of law. The Court can reject 
the application if the .allegations do not show a cause 
of action but it ought not to go into evidence as to 
the merits of the- case. {Moti Sagar, /.) MT. 
BHaGWaNTI V. BUA DitTA. a. I. R. 1924 Lah. 059,. 
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—- 0. 33, R. 5 (d) —Pauper application — En' 

<jiitry tnio the merits of the cnxe it not proper. 

W'here an application is made for leave to sue in 
forma paupensy it is not open to the Court to clisntiss 
the application on the ground that though the plaint 
discloses a cause of action, the plaintiff’s case would 
fail on the merits, {/frishnan, /.) R01.1MATI 
MURIGADU 7'. NALLA HaPADU. 18 L. W. 63 : 

(1923) M W. N. 412 : A. I. R. 1924 Mad. 80. 

-0. 33, R. 6 — Evidence as to the plaintiff's 

title cannot be pone into. 

The only matter in regard to which evidence may be 
taken is the (juestion of the pauperism or otherwise of 
the applicant. R. 61 does not empower the Court to 
try the question of the plff.’s title after taking eviden¬ 
ce on that question and in fact to try the suit on the 
merits before the application for leave to sue is grant¬ 
ed. 46 Cal. 651 , Appl. ; 50 I. C. 521 , Not Appr. ; 
20 All. 299 . Dist. {Baner/i and Gokiil Prasad, jjf) 
Mt. Shauran Bibi V. Abdus Sam ad. 45 A. 548 • 

L R. 4 A 252 : 21 A.L J. 441 : A. I. R. 1923 All. 677. 

-« 0. 33, R. 8 — Acknowledgment of previous lia¬ 
bility under mortgage in suit by Court of Hoards — 
Whether money decree can be passed. 

In every mortgage there is a personal covenant to 
pay unless the contrary is expressly st.ated or appears 
by necessary implication. This necessary implication 
arises out of the terms of most foreclosure and many 
usufructuary mortgages but not out of those of a 
mortgage for .sale. There are in practically all simple 
mortgage.s two separate contracts engrossed on one 
piece of paper ; one is a simple money bond and the 
other is a mortgage bond, hypothecating certain im- ' 
moveable property as security. If a bond is executed I 
by the guardian of a defendant daring his minority 
for an antecedent debt due by him which could have 
been recovered from his estate at the time ; as the 
covenant made by the guardian does not impose any 
personal liability on the ward but merely confirmed an 
existing liability to which he had authority a decree 
for money can be passed. 26 Mad. 330 followed. 
II Bom. 551 ; 2 N. L. R. 25 and 13 N. L. R. 109 dis- 
tinguislied {,/fallifax and Dhohley^ A. J. Cs.') SETH 
JlWANDAS V. Mr. JaNKI. 6 N. L. J. 49 : 

18 N. L. R. 145 : A. I. R. 1922 Naff. 98. 

-0. 33, R. *l ^Though Government pleader 
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reports applicant to be pauper., defendant must be 
■allcnved to prove otkerivise. 

The defendant who denies that an applicant to sue 
in forma pauferis is a pauper, must be given an oppor¬ 
tunity to pro\ e his allegations although the Govern¬ 
ment Solicitor who appears for the Government may 
report that the applicant was a pauper. {^Spencer. O, 
C. J. and Srinivasa Aiyangar, /.) P. BaBA Sa H V. 
V. M. PURUSHOFAM SaH. 

48 M. 700 : 85 I. C. 201 : 20 L. W. 845 : 

35 M L.T. 136: A.I.R. 1925 Mad. 167: 47 M.L.J, 932. 

-0. 33. R. 7— Suit in forma pauperis— Subse- 

guent payment of Court'fee—Institution deemed to 
have been made on the date of the original presenta' 
Hon. 

Where an application for leave to sue in forma 
pauperis is presented together with the plaint and 
subsequently the applicant pays the full Court-fee on 
the plaint the suit must be deemed to have been insti¬ 
tuted on the day on the original presentation of the 
plaint and not on the date when the Court-fee was 
paid. The payment was an admission on nothing 
more than that the applicant was at the time of the 
payment, in possession of means to make it and was 
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no longer a pauper. The withdraw’al of the applica¬ 
tion for leave to sue as a pauper must be deemed to 
be a submission to an order of dispauperisation and 
not to one of refusal of his original petition. {^Halli- 
fax. A. J. C.) GOPIKISHAN v. BULAKIDAS. 

18 N. I. R. 44 : A. I. R. 1922 Nag. 160, 

- 0 . 33 , B. 3 — Suit should be deemed to be 

instituted at the date of the presentation of the appli¬ 
cation for leave to sue as pauper and Court‘fee is paya¬ 
ble on that date. 

In the case of a pauper, a suit is instituted when 
his application for leave to sue as pauper is niade. 
The Court fee is payable from the date of the presen¬ 
tation of the application and it is exactly that fee to 
which the Court must address its mind when it consi¬ 
ders the pauper application. 2 All. 241 , (P. C.). 

Appl {Jackson, /.) KAMAN MADA V, MALLI, 

22 L. W. 732 ; A.I.R. 1926 Mad. 169: 49 M. L. J. 638. 

- 0 33. R. ^—Concealment of property—Asset 

of doubtful value—/nsuratiee policy. 

A plff. was given leave to sue in forma pauperis in 
a case where otherwi-’se he would have had to pay a 
Court-fee of over Rs. 500 . Subsequently pending the 
suit the Court found that he had omitted to state in 
his list of assets an insurance policy whose then value 
was Rs. 245 . Thereupon the Court dispaupered the 
plff., a«ked him to pay ihe full Court-fee and on his 
failure to do so, dismissed the suit. Held, in revision 
that even assuming that concealment of property in a 
particular case might amount to improper conduct, 
which, by itself, would entitle the Court to dispauper 
a plff. under O. 33 , R. 9 , the facts which came to 
light in this case only demanded a further scrutiny by 
the Court to ascertain whether the plff. had means, so 
that he ought not to be allowed to continue the suit 
as a pauper. If that scrutiny had been made, it 
would have been discovered that plff. was still unable 
to pav the Court-fees. {Maeleod, C. J. and Coyaiee, 

J ) SHANKARABHAT V. SHANKARABHAT. 

24 Bom. L. R 734 : 46 B. 1017 : 

A. I B. 1922 Bom. 216. 

- 0. 33, R. 9 —Plaintiff subsequently acquiring 

property and paying Court'fee—Suit is deemed as 
filed on the date of presentation of application. 

Where the plaintiff asks for leave to sue in forma 
pauperis the period of limitation ceases to run from 
the dale of the presentation of such application. If, 
afterwards ow’ing to the finding of the Court that he 
is not a pauper or by reason of his inheriting some 
property or of some legacy being left to him, it is pro¬ 
ved that he is not a pauper, the Court may direct him 
to pay the Court-fee on the plaint. That would not 
enable the defendants to the suit to say that the suit 
is out of time, because the fee was paid after limita¬ 
tion. The case of course would be different if he 
purposely in order to avoid paying the Court-fee filed 
an application to sue as a pauper. {^Devadoss y.) 
VEERASAMI NaIDU V. SIVaGURUNATHA PILLAI. 

21 L. W. Ill : 86 1. C. 234: 
A.I.R, 1926 Mad. 793. 
- -0. 33, B. 9 —Dispaupering cannot operate 

retrospectively. 

Semble : Even after a plaintiff is dispaupered he 
could not be required to pay the Court-fee in respect 
of the plaint which has been by the order of Conrt 
admitted to be filed without any fee. {Srinivasa 
Aiyangar, /,) SIVaGAMI AMMAL v. T. S. GOPALA- 
SWAMI OdaYar. (1935) M.W.N. 176 : 87 I.C. 872: 

A. I. B. 1925 Mad 765 : 48 M. L. J. 390 : 
-0. 33. B. ^^Plaintiff's death—Will left— 

Executor cannot be dispaupered unless possessed of 
sufficient means as executor. 
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The expression ‘plaintiff’ in R 9 , O. 33 , when ap¬ 
plied to the legal representative of a deceased pau¬ 
per plaintiff, refers not to the ph^isical person before 
the Court but to the legal representative of the de¬ 
ceased pauper plaintiff. The fact that the legal repre¬ 
sentative has means in his private caoacity cannot 
justify his being dispaupered. But if he is shown to 
have come into possession, in his character as legal 
representative and out of the estate of the deceased, 
of sufficient means within the meaning of clause (^), 
then he may be dispaupered even as the original 
plaintiff might have been. The deceased plaintiff 
left a will under which he had appointed his two sis¬ 
ters as executrixes. They were also legatees under 
the will. But it was not shown that in their capacity 
as executiixes or legatees they were in possession of 
sufficient means. Hcld^ that on being substituted as 
plaintiffs in the suit, they must not be dispaupered and 
ordered to pay the Court-fee payable on the original 
plaint. 36 Bom. 279 Dissented from. Case law discuss¬ 
ed. {JSriftivasa Aiyangar. J .') SivaG.AMJ AMMAL 

V. T. S, Gopalaswami Odayar. 

(1925) M. W. N. 176 : 87 I. C. 372 : 

A. I. R. 1925 Mad. 765 : 48 M. X. J. 390. 

-0. 33, R. 9 (b)— DispatiPeriftg—Groutids for 

—Getting ad interim allowance barely sufficient for 
maintenance^ having a rich relation or appearing 
through eminent pleader are not suffteient to dis¬ 
pauper^ 

After the plff, was allowed to sue as pauper, she 
applied in the Court for ad interim maintenance at 
the rate of Rs. 3,000 per month. The Court allowed 
her a maintenance oM^s, 200 a month during the 
pendency of the litigation; a petition was then filed on 
behalf of Government under O 33 , R. 9 (^) to dis¬ 
pauper the plff. upon the ground that by reason of 
her having received the sum of Rs. 5,538 as arrears 
and of her being allowed to receive in future Rs. 200 
per month as her maintenance allowance, she had ceas¬ 
ed to be a pauper and consequently she ought not to 
be allowed to continue the prosecution of her suit as a 
pauper, that she was not liable to be dispau¬ 

pered. The fact that she was living with her cousin 
a Vakil who probably w'as supporting her and carry¬ 
ing on the litigation on her behalf and also that she 
had appeared before the Court through eminent 
counsel are immaterial especially when there is no¬ 
thing to show under what arrangement the learned 
Counsel appeared for her in the Court and there is 
no affidavit to show that she had incurred an expense 
on account of the aforesaid counsel or that her cous¬ 
in was financing her, either in supporting her or in 
defraying the cost of the litigation. The word ‘means* 
in cl. (b) of R. 9 is to be interpreted with the help of 
the deffnition of pauper referred to above in R. 1 . 61 
I, C. 958 , Dist ; X Ch. D. 471 , Not foil. {^Jwala 
Prasad and Rossy //.) SaVITRI THAKURAIN v. 

Secretary of State. 2 Pat. 879 : 

4 Pat. L. T. 588 : A. I. R. 1924 Pat. 27. 
— — —0, 33, Rr. 10 and 11 and 0. 21 R. 19— Suit 
in forma pauperis— Costs decreed to defendant exceed¬ 
ing claim decreed to plaintiff^—Government Can claim 
no charge. 

Where in a suit in forma pauperis the plff. was 
given a decree for Rs 88 but was made liable to pay 
Rs. 191 for plaintiff’s costs, held-, that as the plaintiff 
was precluded under O. 21 , R. 19 from taking out 
execution for the amount decreed to him he cannot be 
held to have succeeded in the suit within O. 33 , R. 10 
and the Government can claim no charge as the case 
falls under R. il. (^Ayling. O. C. J. and Odgers, J.') 

ChakrapanI Iyengar v. THE Government of 
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India. 14 X. W. 529 • (1921) M. W. N. 805 : 

31 M. X.T. 38 : A. I. R. 1922 Mad. 125 : 

42 M. L. J. 191. 

-0. 33, R- 15— Application for leave to sue in 

forma pauperis— Rejection of, for default — Fresh ap¬ 
plication. if sustainable. 

Where an application for leave to sue itt forma 
pauperis is dismissed for default, it is not competent 
to the Court to entertain a fresh application for leave^ 
i^Suhrawardy and Duval. JJ-^ KHONDKAR ALI 

Ai*zal V. Purna Chandra Tewari. 

40 C. X. J. 188 : A. I R. 1924 Cal. 1039. 

---0. 33, R. 15 — Applit-atioik in forma p auperis 

dismissed as not pressed—Bars fresh application. 

Where an application for leave to sue in forma 
pauperis is dismissed as not pressed, it bars a fresh 
application in respect of the same right. 20 Bom. 86^ 
Foil. {Abdul Raoof, /.) MT. BEGDM v. JaFAR HaS- 
SAN. A. I. R. 1924 Xah. 312. 

' —0. 33. R. 15— First application to sue as pau¬ 

per dismissed for default of appearance—Second aP' 
plication is not barred. 

The dismissal of a prior application for default of 
appearance does not operate as a bar under O. 33 , K. 
15 for fresh application to sue as pauper. 52 I. C. 
562 : A.I.K. 1924 Rang i 6 l and 3 Agra Misc. i Ref. 
{Madhavan Nair. /.') CHINNAMMAL v. PaPaTHI 
AmmaL. a. I. R. 1925 Mad. 9801 

-0. 33, R, 16— Pauper application — Dismissal 

—Power of Court to grant time for payment of court- 
fee. 

When an application for leave to sue in forma 
pauperis is dismissed, the plaint still remains and 
maybe validated by payment of Court fees within a 
time to be fixed by Court. This depends upon the- 
discreiion of the Court. {Krishnan. J.) BaLAGURU 
NaIDU V. MUTHU UaTNAM IYER. 18 X. W. 451 • 

33 M. X. T. 18 (H. C.) • 76 I. C. 767 • 
(1923) M. W. N. 720 : A. I. R. 1924 Mad. 118 : 

46 M. X. J. 254. 

-0. 33, B. 15— Bar — Dismissal for default. 

Fresh application can be made if the application- 
to sue in forma pauperis is dismissed. {Po Han J ) 
Maung Aung Tun v. Ma E Kin. 

2 Bur. X. J. 217 ; A. I. R, 1924 Rang. 161 (1). 

-0. 33, E. 16— Suit in forma pauperis_ 

Amendment of plaint—Costs of application. 

Where a plff. has obtained leave to sue forma 
pauperis and thereafter applies for amendment of 
the plaint it is not competent to the Court to direct 
the plff. to pay costs of the amendment then and 
there and on default dismiss the suit. {Shah, A.C.J^ 
and Crump, J.) AMBAJI BaLWANT v. HaNMANT 
RaO BaJIRAO. 24 Bom. X. R. 924 : 47 B. 104 : 

A. I. R. 1922 Bom 385 (1). 

-0. 34— Money suit — Decree creating a charge 

for the motley — O. 34 does not apply. 

Creation of a charge by the decree in a money suit 
does not convert the suit into a mortgage suit and 
make the provisions of 0 .34 of the Code of Civit 
Procedure applicable. {Wallace and Madhavan 
Hair, yy.) RaMASWAMY NaYUDU V. SUBBARAYA 
TEVAR, (1925) M. W. N, 525 : 88 I. C. 648 (2) r 

A. I. R. 1925 Mad. 1101 • 49 M. X. J. 490. 

-0- 34 —Suit on mortgage — Decree—Enquiry 

into title of mortgagor. 

Where in a suit on the Original Side of the High 
Court, on a mortgage of properties situate without and 
within Madras, the plff. got a decree and a direction 
to enquire into the. title of the mortgagor for the land& 
mortgaged, held, that for the purpose of,granting leave 
to sue such an enquiry was unnecessary. Nor was it 
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necessary to enable the mortgagee decree-holder to 
execute the decree. C..J.and Stshagiri Jyffy 

/.) NaMBERDMAL ( HETTY f. KaGHAVACHARIAR. 

71 I. C. 390 (2) : 14 L. W. &63. 

- {i. Mortgage 

A mortgage suit is pending at any rate till a final 
decree is pas>e(l. 27 AJl. ■^25 followed. (^Ma/lifax, 
A. /. C.) Shankar Kao v. Ganapat Kao. 

80 I. C. 283 : A. I. R. 1925 Nag. 16. 

- 0. Z^~Mortgoge suits —English practice is 

not the true guide. 

In mortgage suits in India, Courts are guided by the 
C. r. Code and not by the English practice. i^Sintpson, 
A./.c.) aru J.vvar Kaghoindra Partab 
SaHAI. 2 0. W. N. 826 : 

A. I. R. 1926 Oudh 113. 

-*0. 34 — (Wd mortgage—Decree dismissing a 

suit for redemption — Suhse<]uent suit for redemption^ 
maintainability of {Act / of 1869 ), S. 6—-Meaning of 
the phrase " the said orders". 

S. 6 of Act (I of 1869 ) protects the interests of those 
mortgagors whose rights it was deemed expedient to 
keep alive by laying down that neither Ss. 3 to 5 of 
the Act, nor the ternis of the snnad should be a bar to 
a suit for redemption by them. The phra.se ‘the said 
orders’ used in the section refers only to the orders 
passed by the (iovernor-General and mentioned in the 
three preceding sections and cannot include a decree 
dismis.sin" a previous redemption suit. {Daniels, 
A I C r UkU KISHORE V. BaJKANG Bahadur 
SWGH.’ 64 I. C. 271 : 24 0. C. 289. 

1-0. 34. R. 1. 

also{l) mortgage. 

( 2 ) T. P. Act. Ss. 74 . 9'- 

0.34. R. 1 —Prior mortgagee—Non Joinder 


of Puisne mortgagee—Eff ect. 

A mortgagee uho has obtained a decree in his mort¬ 
gage without impleading the puisne mortgagee as a 
party to the suit is entitled, when afterwards sued by 
the puisne mortgagee on his mortgage, to use his 
prior mortgage as a shield in all cases in which he 

could have done so before the Act of 1882 . T.P. Act, 
S. 89 compared witli O. 34 , R- i. 4® 407» List. 

{Lord Dunedin.) SUKHI GHULAM SaFDAR 

Khan 43 All. 469 : 48 I A. 465 

(1921) M. W. N. 445 : 14 L. W. 162 
26 C. W. N. 279 : 65 I. C. 151 : L. E. 3 P C. 1 
30 M. L. T. 175 : 24 Bom. L. R. 590 
A. I. R. 1922 P. C. 11 : 42 M. L. J. 15 (P. C.). 
0. 34. R. 1— Parties — Co-mortgagors. 
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Where a mortgage is executed by two Hindu Copar¬ 
ceners and the mortgagee sued them without implead¬ 
ing the minor son of one of the executants the suit 
IS not bad for non joinder of parties but may be de¬ 
creed as against the actual mortgagors. But the suit 
is not good on the ground that the major defendants 
represent the minor who has not been impleaded. 
The minor co parcener can afterwards set aside the 
alienation on any legitimate grounds. 34 All. 549 and 
A.I.R. 1924 All. go 8 Dist. {Sulaiman and Ryves, Jf,) 
Nathu V. Ram Sarup. 47 All. 427 • 

23 A. L. J. 246 : 87 I. C. 700 • 

A. I. R. 1925 All. 335. 

-0. 34. R. 1 and 0. 1, R. 9— Suit for sale on 

mortgage — Non-joinder of necessary Parties—Effect of,> 
The omission to bring all the necessary parties on 
the record in a mortgage suit has not the eftect of the 
dismissal of the entire suit. The Court can order the 
sale of the defendant’s interest in the property in suit. 
{DaiaL /•) SHEO KUMAR PANDEY v. BaBU 
N andan Dube. L. R. 6 A. 431 • 

84 I. C. 262 : A. I. R, 1924 All. 928. 

-0. 34, R 1— Siiit on mortgage — Patties — 

Joint Hindu family—Addition of junior members 
after expiry of period of limitation. 

In a suit for sale on a mortgage executed by the 
adult members of a joint Hindu family, the sons of 
the defendants were joined as parties after the expiry 
of the period of limitation prescribed for instituting the 
suit. Held, that the suit was not baried by limitation 
and that the added defendants were sufficiently repre¬ 
sented by their fathers. 30 A. 549 ; 34 A. 572 : 34 A. 

I 615 Ref. {Daniels aftd Nectve, JJ-) CHETAN SinGH 
' V. SaRTaJ Singh. 22 A. L. J. 702 : L. R. 5 A. 480 ; 
46 A. 709 : 79 I. C. 1001 : A. I. R. 1924 All. 908 (1). 

-0.34. R. 1— Necessary party — Nonjoinder 

of—Powers of Court. 

The subject of O. 34 , R. i, C. P. Code is to prevent 
multiplicity of suits and to secure that no injury is 
done to the rights of any party through his not 
being impleaded. The provision is expressly made 
subject to other provisions of the Code which include 
O. I, R. 9 and it has been held that where it is possi¬ 
ble for the Court to do justice as between the parties 
before it, it should do so and should not make O. 34 , 
R. I a ground for dismissing the entire suit. {Daniels, 
A) Prasadi Lal V. Laiq Singh. 

L. R. 5 A. 31 : 21 A.L. J. 701 : 
A. I. R. 1924 All. 107 
0.34, R. 1— Necessary party- Omission to 


In the case of a mortgage by co-sharers, not only the 
redeeming co-sharers should be made parties but also 
the mortgagors who have not so far joined the suit for 
redemption The necessity of impleading co-mortga¬ 
gors is this, that the share and the right to redeem of 
the plaintiff cannot be determined behind the back of 
the non-redeeming mortgagors. {Meats, C. J. and 
Mukerji, J ■) AHMAD IIUSSAIN V, MUHAMMAD 
QaSIM khan. 90 I. C. 80 : L. R. 6 A. 598. 

-- 0 . 34 , R. \ —Merely an entry in village 

papers does not make a persetn a necessary party. 

Simply because a person has some title to the lands 
by reason of an entry in the village papers, he is not 
entitled to be made a party to a suit for redemption 
which is filed against the mortgagees {Stuart, J.) 

Bhagwat Prasad7a Bat.deo Prasad. 

L. R. 6 A. (Civ ) 318 ; 87 I. C. 679 : 

A. I. R. 1925 All. 593. 

•-0. 34, R. 1— Mortgage by Hindu co-parceturs 

—Mortgage suit—Mortgagors impleaded but minor 
co-parcener not impleaded—Suit is not bad but minor 
is not bound—Hindu Law — Alienation. 


implead person entitled to equity of redemption — Sub¬ 
sequent suit on mortgage. 

Where a mortgagee brings a suit on his mortgage 
and obtains a decree thereon without impleading a 
person in whom the equity of redemption vested by 
transfer, it is open to him to sue again on the mort¬ 
gage impleading the latter as a party and thus giving 
him an opportunity to redeem. {Gokul Prasad and 
Stuart, //.) RAMPIA V. HaZARI LAL. 

A.I.R. 1923 All. 232. 

—— —0. 34, R. 1 —Prior mortgagee—Suit by, with¬ 
out impleading puisne mortgagee — Decree—Rights of 
prior mortgagee. 

V'here a prior mortgagee obtained a final decree for 
foreclosure in a suit on his own mortgage (without im¬ 
pleading the puisne mortgagee) as a party to the suit, 
it is open to the prior mortgagee who, after the fore¬ 
closure decree, represents the interest of the mortgagor 
to deposit in Court the money due on the puisne mort¬ 
gage under S. 83 of the T.P. Act and claim to redeem 
the puisne mortgage. The puisue mortgagees were 
entitled in equity only to the payment of their mortgage 
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anoney. 28 B, 153 Foil. 29 I.C. 794 : 8 C.L.J. 173 Dist. 
(^Ryves and Gokul Prasad, JJJ) PaRASRAM SINGH 
V. PaNDOHI. 20 A. L. J. 401 : L. E. 3 A. 217 : 

4 U. P. L. E (A) 145 : 44 A. 462 : 

A. I. E. 1922 All. 135. 

0. 34, E. 1— Scope of — Suit on mortgage — 
dfon-production of deed—Dismissal of suit. 

The mere non-production in a suit on a mortgage of 
the original mortgage deed the terms of which are not 
disputed is no sufficient ground for dismissing the suit. 
i^Banerii and Gokul Prasad, //.) HiKMATULLAH 

Khan v. abdul azim Khan- 

61 1. C. 412 : 19 A. L. J 185. 

' -0. 34, E. 1— Sub'fnortgage — Redemption — 

Parties to suit. 

In a suit by a mortgagee to redeem his sub-mortgage 
ihe original mortgagor is not a necessary party, 
though there is no impropriety in impleading him. 
(.^Shah, A. C. J. and Crump, J.) GaNESH MoRESH- 
WAR V. VaSUDEO VITHAL. 24 Bom. L. R. 911: 

A. I. R. 1922 Bom. 424. 

--0. 34, R. 1— Equity of redemption — Owner 

of, not impleaded—Effect of—Execution sale—Pur¬ 
chase by mortgagee—Rights of purchaser. 

The possession of the purchaser at a sale by a mort¬ 
gagee in execution of the decree in a suit brought by 
him on his mortgage, the owner of the equity of re¬ 
demption not being a party to the proceedings, is not 
the possession of an owner of all the interests in the 
property. He buys subject to the equity of redemp¬ 
tion, and therefore by virtue of his purchase, only steps 
into the shoes of the mortgagee. Where the mortga¬ 
gee would be barred by limitation from bringing a 
•suit to obtain possession or to have the property sold 
to realise the mortgage amount the purchaser would 
be equally barred. If the auction-purchaser did not 
get possession, he was bound to take proceedings to 
obtain the benefit of his purchase and he could not 
get possession unless he had that right as a successor 
to the original mortgagee. {A/adeod, C.J. and Coya- 

lee, /.) Dattatraya Shaya v. Venkatesh. 

24 Bom. L. R. 741 ; A. I. R. 1922 Bom. 334. 

34, E. 1— Parties—Heirs of co-mortgagee 
—Omisston to Join — Defect if curable under S. 99 . 

The heirs of a co-mortgagee, who may have a possi¬ 
ble mortgage lien, are necessary parties to a suit on the 
mortgage and in their abstnee the suit is not maintain¬ 
able. When the merits of the case have been affected 
by the non-joinder, S. 99 cannot be invoked to cure 
the defect. {^Cuming and Panton, J J.') AbduL 

•Rahaman Mia v, Salimannessa Bibi. 

89 I. C. 121. 

' ' 0. 34, E. 1 and 0 1, E. 3— Joinder of mortga¬ 

gors benamidars—If proper—Scope of suit. 

Per Sanderson, C. J. —Generally, a suit to enforce 
a mortgage in which the adverse claims of persons not 
privy to the mortgage and setting up a title paramount 
to that of the mortgagor and the mortgagees are 
sought to be investigated is open to objection on the 
Sfound of misjoinder and inconvenience. The ques- 
'^ 19 ^ is however not one of jurisdiction and at most the 
“misjoinder is an irregularity or inconvenience. 

Per Rankin, J. —^The current view is to ask whe¬ 
ther the case does or does not come under O. I, R 3 . 
\Sanderson, C. J. and Rankin, J.') BHUBAN MOHAN 

•Ghosez/. Co-operative Hindustan Bank, Ltd. 

29 C. ■W’. N. 784 : 88 I. C. 866 : 

A. I. E. 1925 Cal. 973. 

“ 0. 34, E. 1— Mortgagor dying during suit — 

His representative declared insolvent—Receiver is 7 tot 
oteeessary party to foreclosure suit on the mortgage _ 


Provincial Insolvency Act, S. 16 . 

A secured creditor is entitled to deal with his secu¬ 
rity as though there has been no vesting in the Court 
or in the receiver and therefore the receiver of the 
mortgagor’s estate is not a necessary party to a .suit by 
mortgagee for foreclosure instituted against mortgagor 
in his life-time. (Walmslcyand B. B. Ghose, J/.') 
Jagannath MARWARI V. Kala Chand Banerjee. 

41 C. L. J. 290 : 86 I. C. 1042 ; 

29 W. N. 771 : A. I. E. 1925 Cal- 785. 

-^-0.34, E. 1— Tzvo mortgagors—One died — 

Sntt aeain^f other aloyie without joining deceased's 
heir is not Md, but can be decreed only proportionally 
to defendant's share — T.P. Act, S. 60 . 

A mortgage suit in which all the persons interested 
in the equity of redemption have not been joined need 
not necessarily fail. The provisions ofO. i,R. 9 , 
appear to be just applicable to a mortgage suit as to 
any other suit. 25 C.W.N. 594 ; 43 Bom. 575 , 28 All. 
174 (F.B.) Foil. 35 All. 441 ; 30 Cal 755 , Kef to. A 
decree should be passed proportionate to the interest 
of the defendant impleaded. iSuhrawardy and Gra- 
h.im,J/.) KHEROI'AMOYI DaSI z/. HaBIBShaHA 

29 C. W. N. 51 : 82 I. C. 638 : 

A. I. E. 1925 Cal. 152. 

-—0. 34. E. 1 —Mortgage bond being in the 

name of one mortgagee alone who sufficiently repre¬ 
sents his CO sharers, the other mortgagees, non-joinder 
of the latter does not vitiate Suit. 

When there were more mortgagees than one, but 
the mortgage bonds were in favour of one alone and 
he sufficiently represented the other mortgagees. 
Held, that the non-joinder of the others did not 
vitiate the suit. {Hewbould and B. B. Ghose, J J.] 
Shailesh Chandra Guha v. Bechai Gope. 

40 C. X. J.^ 67 : 84 L C. 124 : A. I. R. 1925 Cal. 94. 

-- 34, R. 1— Equity of redemption—Trans 

feree of—failure to implead—Effect of—Rights of 
purchaser at execution tale. 
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mortgage without impleading as party to the .suit a 
purchaser of a portion of the equity of redemption he 
cannot, by purchasing the property in execution, claim 

possession as against the purchaser of the equity of 

redemption, i. C. W. N. 314 ; 19 A. 54 ,, followed. 
{^lacatmsley and Suhrawardy, J J f) KRISTOPADA 

ROY Z/. Chaitanya Charan Mandal. 

49 Cal. 1048 : 28 C. W N. 92 : 
« ^ , _ A. I. R. 1923 Cal. 274. 

0. 34» R, 1 Co-heirS'—All the heirs of mort¬ 
gagor not parties to suit — Eff'ect. 

A mortgage suit in which all the heirs of the mort¬ 
gagor were not made parties cannot be totally dismiss¬ 
ed for non-joinder. A decree for the proportionate 
share of the mortgage money as against the heirs on 
record, should be passed. Even if the heirs left out 
could have successfully pleaded limitation that could 
not afford a defence in favour of persons who were 
pined as parties within limitation. iMookerjee and 
^etcher, JJ.) HARCHaNDRA ROY z.. MaHOMED 
^ ^ I- C. 312 : 25 C. W. N. 694. 

— 0. 34, R. 1—Hecessary party—Mortgagors, 

tf necessary parties to suit by mortgagee of the pro¬ 
perty mortgaged by the mortgagee. 

A mortgagee by deposit of title deeds can proceed 
against properties mortgaged to the mortgagor though 
^e original mortgagor is not impleaded. 27 All cfi 
D.SS. ; 29 All. 383 (F. B.), Foil. Ueslic Jones and 
Broadway, //.) FIRM MOTI RaM z/. THE BHARat 

National Bank, Ltd. 67 i. c. 421 


0. 34, R. 1—Prior 


3 X. X. J. 373. 
mortgagee—Suit without 
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second mort^npec—Suit against him. 

A rt’si mortgagee who obtains a decree on his mort- 
ca«e without in pleading second mortgagee even 
though he had kmiwleclge of it, \vhich is presumed 
when the second mortgage is registered, cannot be 
allowed to bring a second suit against the second 

mortgagee on finding diOiculty in executing the first 

decree owing to the claims put forth by the second 
mortgagee. ' If the first and second mortgagee is the 
same person this rule does not apply. iSadastva 
A<y<,r a„d Bur,,. J J.) l.AKSHM AN AN lA 

MUTHAIYA CHETI Y. 29 lU L. a. 189. 

62 I. C. 833 : 40 M. I* J. 126. 

_ 0 . 34. R. 1 —Prior mortgagee or purchasers 

of his interest are not necessary patties in a suit by 
subsequent mortgagee. 

Neither a prior mortgagee nor the purchasers of his 
rights under the mortgage is a necessary party to 
a suit l)y the subsequent mortgagee upon his mortgage 
as the prior mortgagee is under no obligation to re- 
to ke€p bi> own vii;hts alive, alltfax^ A. J* 

C ') Vado Kao v> Amrit Kao. 88 I. C. 803 : 

A. I. R. 1926 Naff 135. 

__0. 34, R. \ -Snit by''puisne mortgagee—Prior 

mortgagee impleaded but discharged Purchase in exe-‘ 
cutiou—Suit by prior mortgagee—Puisne mortgagee 
not impleaded—Pight of redemption. 

A puisne mortgagee brought a suit on his mortgage, 
impleading the prior mortgagee. The latter set up 
his paramount lien and was discharged. In execution 
of the decree the puisne mortgagee purchased the pro¬ 
perty. The prior mortgagee then brought a suit on 
his mortgage without impleading the puisne mort¬ 
gagee. foreclosed and obtained possession before the 
execution sale in the prior suit. Thereupon the puisne 
mortgagee sued to redeem the prior mortgagee and 
the latter claimed to redeem the former. f/eld, :AS the 
prior mortgagee had not impleaded the other in his 
suit he could not take advantage of his foreclosnre 
proceedings and redeem the subsequent mortgagor 
The latter was entitled to redeem {Pndeaux, A.J^C.) 
GOVINDRAOz^. KUKHMANAND. 1924 Kag. 198. 

_Q, 34 ^ R. 1— Persd! m possession of properties 

—If a necessary party— rior mortgagee—When to 
set up his rights 

It is only in a suit brought by a puisne mortgagee 
for the express purpose of selling the mortgaged pro- 
perty free of the prior incumbrance that the prior 
mortgagee is bound to set up and prove his mortgage. 
Merely because a person is in possession of the mort¬ 
gage properly it cannot be said to amount to an inte¬ 
rest in the mortgage security or in the right of redemp¬ 
tion as to the necessity of his being impleaded under 
O. ^4, K. I. {A'inhhede, A’ J. Cf) BALAJI 
yak Buti V. VITHOBA. A. I. R. 1924 Nag. 191. 
___0. 34, R. 1— Attaching creditor — Interest m 

the right of redemption — T. P. Act, S. 9* 

The conflict on the question whether an aitacbnig 

creditor who is given a right to redeem by cl. (/) of 

S Qi of T. P. Act has any interest in the mortgage 
p^perty and is thereby entitled under S. 8 s of 
the T P Act to be joined as defendant in a suit on 
the mortgage appears to have been completely set at 
rest by the amendment of S. 85 of T. P. Act by the 
substitution for it of R. i of O. 34 of ihe C. P. Code 
whereby the interest of those to be joined in a mort¬ 
gage suit is no longer restricted to an interest in the 
property but is stated to be an interest either in the 
mortgage security or in the right of redemption. 
These words cannot possibly exclude any p^on of 
any of the classes mentioned in S. 91 of the Transfw 
of Property Act whether the words of »S. 85 of the 
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T. P Act did so or not and therefore every attaching 
creditor under a money decree against mortgagor is 
entitled to redeem the mortgage. iHallifax, A. 

C.) MEGHRAJ MARWARI V. Kesheo Gopal Butk 

6 N. L. J. 181 : A. I. R. 1923 Nag. SlU 

-0. 34, R 1 — Mortgage—Subsequent lease — 

Rights of lessee. 

The owners of certain izara village in Berar execut¬ 
ed a mortgage of the village in 1899 . Subsequently 
they gave a permanent lease of some fields in the 
village to the defendant. The plaintiffs foreclosed m 
a suit to w hich the defendant was not a party and 
then sued to ou‘?t the defendant. Held, that the suit 
as laid will not lie ; the plaintiffs must file a fresh suit 
for foreclosure impleading the defendant. The defen¬ 
dant then can redeem the plaintiffs if he so chooses. 
19 All 541 : 30 Mad. 500 ; 6 Cal. 317 , Foil. {Macnairt. 
A J. C.) SHEOKAM Jamnabai. 

. 19 N. li. R. 18 : 65 I. C. 503; 

A. I. R. 1923 Nag. 273. 

_0. 34, R. 1 — necessary parties not on record 

— Procedure. 

Where a mortgagee sues for the recovery of the fult 
amount of the mortgage-debt by sale of the mortgaged 
property but omits to implead certain persons who 
had acquired a share in the property subsequent to the 
mortgage in suit so much only of the claim should be 
decreed as is proportionate lo the interests of the per¬ 
sons who are before the Court. (^Patten, J. C*.y 
HiraSA V. ONKAR. A. I. R. 1923 Nag. 234.. 

__0. 34, R. 1 — Scope of ^Ruleis not intended to 


penalise. 

Where a prior mortgagee sues the mortgager for 
foreclosure without impleading the puisne mortgagee 
and after the suit is barred as against the puisne mort¬ 
gagee the latter sues mortgagor for foreclosure with¬ 
out impleading the prior mortgagee and gets decree 
before the prior one gets possession, the prior mort¬ 
gagee is entitled to a decree for possession subj'ect to 
pursne mortgagee’s right to redeem him because the 
puisne mortgagee’s suit is affected b. the principle of 
Us pendens. Per Dhobley, A. J. C.—Out of two inter- 
pretations of law the one that w ill avoid unjust results 
should be avoided. O. 34* E. i, C. P. Code, is not in¬ 
tended to penalise failure to join parties whose exist- 
tence or title deeds are not known to plff. i^Nallifax^ 
Kofoal a’.d Dhobley, A. J. Csf) jOGESWARi*. MOTI. 

6 N. L. J. 157 : A. I. B- 1922 Nag. 89 (F. 

_0 84, R 1— Tenant—Rights of—Foreclosure 

of mortgage—Effect of. 

The representatives of a lessor, whose rights have 
been foreclosed, has, on the expiry of the lease, no right 
to eject or redeem the lessee, who has redeemed the 
mortgagee from the lessor for his own benefit. {.Mittra^ 

A. J. C.) Gulam Nabi V. Kanhai Singh. 

69 I. C. 511 (27 : 16 H. L. R. 180. 

___0. 34, R. Mortgage suit—Subsequent 

mortgage held by the same mortgagee need not be dis^ 

closed—C, P. Code, 0.9, R. 2. 

The holder of a second mortgage, who is suing on a 
first mortgage, is not in the precise position of a second 
mortgagee who, after being made a party to a suit 
brought by another person as first mortgagee, fails to 
claim his right to redeem the prior mortgage. In such 
a case the puisne mortgagee is required by an expre^ 
provision of law to submit to an adjudication on his 
rights as second mortgagee, and cannot ask for a fur¬ 
ther adjudication. Neither O. 34 , R. 1 nor any other 
provision of law requires the holder of a first mortgage 
to disclose his second mortgage. There is nothing in 
the C. P. Code, or in the T. P. Act to prevent the holder 
of two independent mortgages over the same property 
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from obtaining a decree for sale on each of them in a 
separate suit. 6 O.L.J, 482 Dissented from. 20 All. 322 
Foil. (IVazir //asau and Asfnvorth, A /. Cs,') 
BANSIDHAR V. JaGMOHaN DaS. 12 0. L J. 127 : 

86 I. C. 748 : A. I. B. 1925 Oudh 379. 

-— 0 . 34, R. Paramount title—Title if can la 

gone into. 

A plff, mortgagee cannot be allowed so to franie his 
suit as to draw into controversy the title of a third 
party who Is not in any way connected with the mort¬ 
gage and who has set up a title paramount to that of 
a mortgagor and mortgagee. Cal. 425, Foil. Bu^ 
where such a person is impleaded and allows the trial 
to go on, including the question of his title, he cannot 
ask for a reversal as the ground of his title was not 
triable. {Shnpson, J. C. and Dalai, A. J. C.) 
GAbSTAUN V. MIR 2 A ARID HUSAIN. 

10 0. I. J. 263 : 9 0. A A. L. R. 282 : 

A. I. R. 1924 Oudb 19. 

“ - 0 . 34, R. 1 — Equity of redemption—Suit not 

fouTided on mortgage hy conditional sale. 

The order does not contemplate an order by the 
Court to extinguish the right to redeem, where the 
mortgage suit by either party is not based on a mort¬ 
gage by conditional sale. (^Daniels and Wazir diassan, 

A, /. Cs.) jAi Kishori V. Muhammad Khan. 

60 I, C. 660 : 7 0. L. J. 620. 

" 0. 34, R. 1 — Subject to O. i. A’. 9 . 

In a suit by the mortgagees against the inenibei of a 
joint family for enforcement of the mortgage it 
was contended that the suit was bad for defect of 
parties. Held, where a bond was executed by a karta, 
and he and other members known to be existing are 
impleaded, failure to add one or two persons should not 
have the effect of defeating the suit, if the Court in 
their absence can deal with matters in controversy so 
far as regards the rights and interests of the parlies 
actually before it, relying on I, L. K. 2 Pat. 175. 
{J 7 vala Prasad and K'ztlwant Sahay, J J.') ParaMF.S- 

WAR Pandey V. Rajkishore Prasad Narayan 
Singh. 5 Pat. L. T. 646 : 80 I. C. 34 : 

3 Fat. 829 : A. I. R. 1926 Fat. 59. 

■' 0. 34, R. 1 — Tenants from snortgagec can be 

added. 

In a redemption suit alleged tenants from mortgagees 
may be added as parties and possession asked even as 
against them. {^Dawson Miller, C. J. and Mnllick, J.') 
KHUB Lad V. JHAPSI KUNDU. 3 P. 244 ; 

78 I. C. 885 : 6 P. L. T. 673 : 

A I. R. 1924 Pat. 618. 
—' -•— — 0 . 34, R. 1 — Mortgage—Prior and sstbsequent 
—Suit by first mortgagee 'without impleading puisne 
mortgagee—Subsequent suit by Puisne mortgagee — 
Eights of parties. 

Where a first mortgagee sued on his mortgage with¬ 
out impleading the subsequent mortgagee and in exe¬ 
cution of bis mortgage decree purchased the mortgaged 
property, obtained delivery of possession and the sub¬ 
sequent mortgagee sued on his mortgage impleading 
the first mortgagee-auction-purchaser, held, that the 
right of redemption possessed by the second mortgagee 
was not affected by the previous suit and auction-sale, 
and he could redeem the first mortgage, but as the 
first mortgagee occupied the double capacity of first 
mortgagee as well as the owner of the equity of redemp¬ 
tion he was to redeem the subsequent mortgage on 
payment, {/wala Prasad atul JCulzoant Sahay, JJ.') 
MX. Dhanwanti CHAUDHRAIN V. Hargobind 
Prasad. 3 Pat. 435 : 6 Pat. L. T. 103 : 

A.I, R. 1924 Pat. 484. 

—~* 0 . 34, B. 1 — Parties to suii^^Mortgage to 
some members of a joint Hisidu family'—Other mesnbers 

Q. D,—VOL. 1—89 
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if necessary p,trttes—Position of mortgagee. 

^Vhero a mortgage document is executed to .some 
members of a joint Hindu family, they can bring a suit 
on the mortgage without impleading the other members 
of the family in the suit. A person who is named in a 
mortgage deed as a mortgagee, although, in fact merely 
a benamidar, for tho.se beneficially interested can insti¬ 
tute a suit in his own name, either for sale or foreclo¬ 
sure and the suit should not be dismissed merely be¬ 
cause the beneficial owner is not added as a paity. 
This principle extends to a mortgage taken by some 
only of the members of a joint Hindu family who un¬ 
like as in the case of a benamidar have a beneficial 
interest themselve> in addition to their authority to act 
on behalf of the family. {Miller, C. J. and Kuliounf 
Sahay, /.) HIT LaL MaHTON v. JIBOO MaHTON. 

5 Pat. I.T. 142 : 3 Pat. 81 : 76 I. C. 378 : 

A. I. R. 1924 Pat. 458. 

;-0. 34, R. 1 ^Parties. 

Where prior mortgagee purchasing equity of redemp¬ 
tion after creation of subsequent mortgage, his own 
Hen being kept alive, is not made a party to the suit by 
subsequent mortgagee, Held, he can only redeem but 
not resist the possession without redeeming the auction- 
purchaser in execution of the decree in the suit by the 
subsequent mortgagee. {Jwala Prasad and Ross, /J ^ 

Birinchi Singh Sarado Prasad. ^ 

3 P. 114 : 6 P. L. T. 95 : 76 I. C. 942 : 

A. I. R. 1924 Pat. 452. 
-;- 9 - 34, E. 1 —Scope of—Suit to redeem — Per¬ 
sons claiming as heirs of mortgago)—Title disputed by 
others claiming as heirs—Jf to be gone into. 

Where in a suit to redeem by persons who claimed 
as heirs of the mortgagor, the mortgagees put in a 
statement that the plaintiffs had no right to redeem 
but took no further steps in the case, but other defend 
ants claiming to be heirs of the mortgagor also dis¬ 
puted the title of plaintiffs, the Court ought to go into 

the question of right to redeem and decide the same. 

{.Miller, C, J. and Kulivant Sahay, /.) BaSDEO 

Prasad f'. Dwarika Pandey. 2 Pat. 805: 

_ A I, R. 1924 Pat. 2 S 4 . 

-0. 34, R. Puisne mortgagee—Same person 

holding two mortgages. 

Under the present law, particularly under the expla¬ 
nation to O. 34, K. I, C. P. Code, a puisne mortgagee 
is not required to implead the prior mortgagee as a 
party in a suit for foreclosure or sale. The‘principle 
will be the same if the subsequent mortgagee and the 
prior mortgagee happen to be one and the same person. 
There is nothing in law to prevent the prior mortgagee 
from bringing a suit to enforce his mortgage without 
impleading the subsequent mortgagee. There is 
however, some risk, and probably the curtailment of 
some of the rights of the mortgagee who chooses to 
sue separately upon his mortgages ; he may not be 
allowed to sell the properties in the subsequent decree 
when they were already sold in prior decree. {Jwala 
Prasad and Ross, JJ.) NawabA WaZIRI BeGaM z/ 
Babu Shashi Bhushan Kov. 4 Pat. L. T t 46 • 

2 Pat. 874 : 1923 P. H. C* c! 293 J 

A. I. R. 1924 Pat. 77. 

”• 34 , K, X^Johtt fliNdu /amily-^Afaiiaser 
—Suit against Junior member not necessary pariv 
The omission to implead a Mitakshara son is not 
fatal to a mortgage suit and the father sufficiently re¬ 
presents the sons. {Das and KuUant Sahav, // ') 

l.albehari Singh Z/.GUR prasad Singh. 

^ 238 : 2 Pat. 435 r 

_: A. I B. 1923 Pat. 290. 

^ ^ ^ }-~Prtor mortgagee-^Omtssion to 

set up priority on the footing of subrogation _ Effect of. 
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W’lx vi- i (^rior ninrt<4ai;<'>.' i." inipU atlccl a ilt-ftn 
daiu tu .i -uil Tr..a^]it '»y j Mih<et;ut-nt mortgagee 
wlio, h<'\ve\«.r. ' laim-' priority on tiu* tooting of sul)ro 
gation. th*‘ prior mortgage^ i" bound to defend llie suit 
and get ait adjudication a*' to liis prioiity. The mere 
filing of .1 written statement is not sufficient. Where 
the decree in the suit by the subsequent mortgagee 
declared hi^ priority «>ver the prior mortgagee, who was 

directed to redeem the plaintiff. the suit by the prior 

mortgagee, in so far as it relates to the properties 
coverecrbv the adjudication in the previous s^dt, will 

be barreti by ft'-' hni i ■ 1 F. 1 . 6291 47 Cal. C62, 

ao (!al. 527 ; 24 420 rliscussod. i/hi^ and A ulii'ant 
Sa/my ' '/J ) I.\I. HIH ARI SlNt'.H v. GUR PRASAD 
SINGH. 4 Pat. L. T. 108 : 1923 P. H. C C. 118: 

1 P. L. R. 238 : 2 Pat. 435 : A. I. R 1923 Pat. 290. 

_0. 34, R. \ —Puisne }nortf:as:ce‘-Suit on prior 

mortSaS'-'—Addition of puisne inortffa^t'c I.iuntation 

— c'/\Codc.O.\./x\s) .. 

O. 34 . R. I, C.P. f’ode is subject to the provisions of 

O. I, R. 9, C. P. ('ode and the combined effect of 
these rules as regards mortgages is that all persons 
whose rights mav be adjiKlicated upon and determined 
in the suit ought’ to be added as parties but that failure 
to add one ornniresuch persons should not have the 
effect of defeating the suit. The Court in their a >- 
sence can deal with the matters in controversy so far 
as regards the rights and interests of the parlies actu¬ 
ally before it. A suit by a prior mortgagee without 
impleading the puisne mortgagee is not unsustain^jle 
though the puisne mortgagee is a proper party. The 
omission to implead the puisne mortgagee as a party 
to the suit w ithin limitation does not involve a tlismissal 
of the suit. 13 A. 432 ; iS 164, Ref. {Millers C. J. 
and MnUirks J.') SiTAl. PRASAD ^AV J'. ASHO 
Singh 1922 P. H. C. C. 326 : 2 Pat. 175 : 

4 Pat. L. T. 698 : A. I. R. 1922 Pat. 651. 
0. 34. R. 1— Non-ioinder—liffect of. 


Bucknitls J would be altogether unreasonable 

to suggest that where a necessary party has been, not 
through negligence but under circumstances which are 
properly explicable, omitted from being made a party 
to the suit, such non-joinder would necessarily be a 
fatal bar to tlie progress of the action. {.Miller, 6. J. 
a,Id BuckniU, J.) HAKI PRASAD SINGHA r. HABU 
SOURENDRA MOHAN SlNHA. 1 P- 59^ • 

3 Pat. L. T 709: 68 I.C. 945 : A I R. 1922 Pat. 450. 

__ 0. 34, R. 1 — Joint Hindu family—Mortgage 

_ Parties ^Manager of joint family — Representa¬ 
tive capacity. 

The karta of a joint family can sue on a mortgage on 
behalf of all the members of the family. If the fact 
of his suing as karta appears from the pleadings in the 
case, an express mention to that effect is unnecessary. 
36 I. C S 42 i {J'ieala Prasad. A.C.J. and /Jas, 

/.) Jag Sah t/. Ram chandra 2 Pat I. T. 553 : 
^ 63 I. C. 164 : 1921 P. H, C. C. 289. 

_0. 34, R. 1 — A'ecessary party —Puisne mort¬ 
gagee -‘Omission to implead—Property purchased by 
decree-holder in Court auction—Subsequent suit for 

possession—Decreet for m of, 

Where without impleading a puisne simple mort 
gagee. the prior simple mortgagee brought a suit on 
his mortgage, purchased the property at Court sale in 
execution of his decree, and subsequently brought a 
subsequent suit for possession against the mortgagor 
and the puisne mortgagee, held, ♦hat by his purchase 
the plff. obtained a right to possession and that the 
puisne mortgagee must be given an opportunity to re¬ 
deem him, but that if he fails, a decree for possession 
and not for sale of the property should be passed. 
{Coutts and Sultan Ahmed, //•) TiLAKDHARI 


C. P. CODE (V OF 1908'). 0. 34- R. 2. ■ ■ 1 

SINGH f. GOUR NaRAIN. 5 Pat. L. J. 715 : 

2 Pat. L. T. 95 : 69 I. C. 290 : 1921 P.H.C.C. 122. 

— 0 . 34, R. 1— Mortgage suit — iVccessary par- 

(its — Prior mortgagee—Paramount title. 

plaintiff mortgagee cannot be allowed to frame 
his suit so as to draw into controversy the title of a 
third party, who is in no way connected with the 

mortgage and has set up a title paramount to that of 

the mortgagee or the title of a puisne mortgagee. 33 
C. 42 <;, Foil. {Pratt, J.) MaUNG SanMYAINGi;. 
r TON Gyaw. 2 R. 106 : A. 1. R. 1924 Rang. 240. 
_0. 34. R. 1— Prior mortgagee in possession — 

Defective right. 

A first mortgagee in possession under a pnor sale 
may aUvavs shield himself under his mortgage and 
purchase’ though his right to possession may be de- 
feilive. {Pratt and Duckworth, JJ.) N. N. V. 
C'HETrv FIRM V. K. A. P. L. C'HETTY FIRM. 

1 Bnr. I. J. 217 : A. I. E. 1923 Rang. 107. 

-- 0. 34. R. 1 —Scope of—Two mortgages—Suit 

' on later one does not bars suit on prior mortgage. 

Where a person holds two mortgages over the same 
property there is nothing in the C. P. Code compel¬ 
ling him to sue on both at the same time. A suit on 
1 the later one will not bar a subsequent suit on the 
i other, {j^lanng Kiii. C.J.') Ma MYIT v. S.C. SaRMA. 

69 I. C. 897 : 10 L. B. R. 360 

__0. 34, R. 1— Necessary party—Persons in 

possession of mortgaged property as transferees f rom 
mortgagor not impleaded as parties — Decree — Execu¬ 
tion—Rights of purchaser. 

Subsequent to the execution of a simp'e mortgage 
the mortgagor sold the property to defts. who remain¬ 
ed in possession. Thereafter the mortgagee brought 
a suit on the mortgage without impleading the defts. 
anti in execution of the decree purchased the pivperty. 
f/cld, that the mortgagee-purchaser was not entitled to 
possession of the property against the defts. 21 M. L. 
I 213 ; « 1- R. R- 266 ; 23 I. C, 79 G Foil. {Robtnson, 
C. J.ami Duckworth, J.) S. P. S. CHETTY FIRM v. 
MaUNG PY.AN GyI. C 66 I. C. 562 : 11 L. B. R. 119. 
_0. 34. Rr. 2 and Costs—Mortgage decree 


—Personal liability. 

In a mortgage suit it is open to a Court of appeal to 
direct that such costs as it may award against the un¬ 
successful appellant may be recoverable from him 
personally, but if there is no such express direction, 
the costs are, as a matter of ordinary practice sanction¬ 
ed by O. 34 , Rr. 2 . 4 and 10 of the Code of Civil Pro¬ 
cedure added to the mortgage money and are in the 
first instance recoverable from the mortgaged property 
after the decree is made final. {Walsh and A anhaiya 
Ial JJf) Mahomed IFIT KHAR Ullah z'. Banke 

_0. 34. Rr. 2. 4 and 1—Preliminary decree. 

It might be desirable until the rules in O. 34 and 
the corresponding forms are recast, that the Courts 
when drawing up preliminary decrees under Kal®s 2 , 4 
and 7 should add the following heading: Frelimi- 
■ narv Decree, which lequires to be made final within 
, the prescribed period of limitation before it can be 
' executed.” {.Macleod C. J. and Crump, J.) HARjl* 

! VAN DEVRAJ t'. GaJANAN KaSHINATH. 

25 Bom. L. R, 459 : A. I. R. 1923 Bom. 420. 
_ 0. 34. R. 2— Pinal decree — Appeal against 

pt eliminary decree after passing of, if maintainalie 

Amendment. . 

An appeal against a preliminary decree in a mort¬ 
gage suit filed subsequent to the date of the final de¬ 
cree is not maintainable. But where the appellant was 
not aware of the passing of the final decree, he may 
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be allowed lo amend his appeal so as lo luni il into 
an appeal against the final decree. i^Mukerfce and 
Burkiatui, JJ,) BaIKUNTHa NaTH z-. RAMANAND. 
33 C. X. J. 414 ; 61 I. C. 923 : 25 C. W. N. 776. 

“0. 34, B. 2— Date of payment—Decree at/ow- 
in^ time for redemptiori—Whether fresh mortgage. 

Where in a suit for foreclosure, the parties compro¬ 
mise and a decree is passed putting the mortgagee in 
possession of the property but allowing the mortgagor 
one year’s time to redeem part or whole of the property 
and he fails so to do, the effect of the decree is not 
to create a fresh mortgage bv the decree and give a 
right of redemption to tl..- moilgagor after one yea. 
but to give ownership to the mortgagee. {^Le Nossignoi, 
Broad'ivay and Wi/derforce,//.) KaRORIMAL z-. Ka.mJI 
I'AL. 2 Lah. 63 : 3 I. L. J. 68 : 59 I. C. 812 : 

41 P. W. R. 1921. 

* ■—0. 34, Hr. 2 and 3— Extension of time — /Mort¬ 

gage decree for payment by instalments and not fixing 
a date—Whether decree-holder required to apply for a 
final decree — Court's penuer to enlarge time. 

When a preliminary decree for payment by instal 
ments whether extending over 6 months or not, is pass- 
ed by consent of the parties in a mortgage suit, the 
plaintiff is not only entitled but is bound to apply for 
a final decree before proceeding to execution and the 
Court has the same powers in regard to enlargement 
of time for payment allowed by such a decree as it 
has with any other mortgage decree, (10 C I- J. 
and 14 C. I.. J. 648 , Not Foil, {//allifax, A. J. C.) 
NALAVAN 7 '. Daulat. A. I. B. 1922 Nag. 182. 

0. 34, Br. 2 and 3— Costs cannot he indepond' 
ently recovered. 

Costs of Suit form a part of the mortgage money 
when a decree for foreclosure is passed. No independ¬ 
ent order for costs can be made. 20 All. 523 (F. B.), 
48 I. C. 329 , 40 All, 109 , Foil. 13 C. W. N. 742 , Not 
Foil. {Wasir Hasan, 0 I. J, C.) Ra.M PaRKASH v. 
JANKI Prasad. 12 0 . L. J, 91 : 88 I. c. 203 : 

2 0. W. N. 203 : A. I. R. 1925 Ondh 351, 

——0. 34, Rr. 2 and 4— Judgment not giving 
special direction for payment of interest between insti¬ 
tution of suit and decree-Decree granting such interest 
is correct—Judgment granting interest from decree tj 
payment—Decree granting such interest beyond expiry 
of period of grace and up to actual payment is correct. 

In a suit on mortgage the plaintiff in his plaint 
claimed that an account be prepared of the principal 
amount and interest due under the mortgage bond 

and that a mortgage decree be passed for Ks. 

besides costs and future interest till the day of realisa* 
tion at the rate of interest entered in the bond. 
The material part of the judgment in which the plain¬ 
tiff’s suit was decreed was as follows;—'‘Hence it is 

ordered that the suit be decreed with costs. 

As the interest has sw’Olled to an abnormal amount I 
do not allow future interest at the bond rate. Interest 
at 6 per cent, per annum from this date till the date of 
parent.” The preliminary decree and the final decree 
which were prepared in accordance with the judgment 
allowed interest at the bond rate from the institution 
of the suit to the date of the decree and interest at 
6 per cent, from the decree to the actual realisation of 
the money by the decree-holder. Held, that with regard 
to the interest between the date of institution of the 
suit and the date of the decree, the plaintiff having 
succeeded in the suit was entitled to interest at the 
bond rate and, the decree in such circumstances, was 
properly drawn up allowing such interest even without 
any special order to that effect in the judgment and 
also that the decree was properly drawn up in allowing 
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inteixst at 6 p« rcent. nut oidi up tl,c exj^iiyof the 
days of grace but also subsequently up tc» the date of 
the actual realisation of the money by the decree- 
holder. (The old law and tlie present law on the sub' 
ject discu.ssed and compared.) {Dazuson Miller, C. J. 
and Mullick, J.) RaDHAKISHUN CHaMARIA v, 
/AMM Singh. 2 Pat. L. R. 315 : 88 1. C. 323 : 

6 P. L. T. 4i9 : A. I. E. 1925 Fat. 455. 

-0. 34. E. 2 (a)— Applicability—Mortgage 

decree^Costs in mortgage suit, hozo recoverable—Order 
for costs drawn up before final decree. 

The form of a mortgage decree as given in App. 
No. 4 ahowj .hat costs in mortgage suits forming part 
of the amount decreed in the suit should be realised 
by the sale of the mortgaged property. O. 34 , K. z 
indicates that the '~osts in the mortgage suit are not 
to be treated as independent claims by the mortgagee 
irrespective of the righl.s under the mortgage ; but that 
sucli co.sts should form part of the amount decreed in 
the mortgage suit lo be realised in accordance with 
the procedure laid down in the C. P. ('ode. It makes 
no difference if the order for costs wa^ passed befoic 
the final decree was drawn up. Where a decree for 
costs is a part of the mortgage deciee, the decr<;e- 
holder must first proceed against the mortgaged pro¬ 
perties. Held, further, the costs awarded in a 
mortgage .«uii follow the character of the amount 
decreed in the suit and form part of the entire decretal 
amount to be realised from the mortg.iged properties. 
{Suhrawaidy and Graham. JJ.) MAH.ARAJ 

Bahadur Singh Uugar v. iIa.sikuddin .\ham- 
MaD. 41 C. L. 3. 607 : A. I. R. 1925 Cal. 1135. 

—^0. 34, R. 2 (c) — Six months—Mode of cal- 
cnlatiou—Time fixed by origin-si decree—Dismissal of 
appeal. 

Where the prelitninary decree in a mortgage suit 
fixes a period of six months for redemption and an 
appeal^ from that decree is dismi.ssed without 
extension of time by the appellate Court, the period 
of six months runs from the date of the first Court’s 
decree and not from that of the appellate decree. 
iXe-wbould and Cuming, JJ.) IMSANTA KUMAR 
Adar t'. Sm. Kadha Kani DaSI. 26 c. W. N. 440 : 

36 C. L. J 159 : A. I. E. 1922 Cal. 329. 

-0, 34, R. 3— Mortgage decree — Preliminary 

decree before the netv Code —Final decree after the new 
Code — Limitation. 

Where in a mortgage suit the preliminary decree 
was passed before the passing of ihe new C. P. Code 
and the final decree was passed after the new C. P. 
Code came into existence, the final decree is the only 
executable decree in the case and the provisions of 
the C. P. Code apply to the execution of the said 
decree. t^Ryves and ,Mukerfee, JJ.) BOHRA TaRA 

Chang v, Murtaza Husain. L. e. 6 a 52 • 

78 I. C. 1030 : 10 0. & A. L. R. 244 :* 
A. I. R. 1924 All. 696 (1). 

0. 34, R. 3— Non-service on minor renders 
decree invalid. 

Non-service of notice on minor renders decree in¬ 
valid for want of representation. 37 A. 179 , Foil. A. I. 

R. 1923 Patna 242 , Not Foil. (Daniels and Dalai, 
//.)CHANDRADIP TEWARI r'.jADUNANDAN SiNGH 

L R. 5 A. (C V.) 366 : 79 I. C. 1041 : 

A. I. E. 1924 All. 673. 

“ 0. 84, R. 3— Right of redemption — Prelimi¬ 

nary decree for foreclosure - Final decree not passed. 

The passing of a preliminary decree for foreclosure 
does not extinguish the right of redemption of tlie 
mortgagor. Consequently it is open to him to redeem 
at any time before the passing of the final decree 
even though the six months’ time allowed by the 
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prt liinin.iry {k%.ree Iia'- Hi (..il. 2\h 

I. Full. {^Chait^ricc iitid JJ■) 
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- 0 . 34 , R. 3 ( 3 )— Afc'r^vr — Ordc/ <tl/Sointe- 


VUS.\F 1 Effect mori^ai^e. 


ALl 


Kasim aim. 70 1 . C. 162 ; 26 C. W. N. 532 . 
— 0 . 34 . R. 3 — "D-jy fixed f tueanini; of — Post¬ 


pone tncnl—Effect of—Linn to! ion. 

The worcK “* the day fi.'ced” in O. 34 , K. 3 refer to 
the <ia> fixed under the preceding rule. 
Postponement of the day fixed for payment at de¬ 
fendant's recpiest does not amount to a dismissal of 
the application of tlie plaintiff to have a final decree 
passed. The application must be deemed to have 
remained pending for fin.il orders and the Court to 
have postponed the passing of such orders. No 
further application for a final tiecree is necessary and 
any subsequent application if made in that behalf is 
only for the purpose of continuing the proceeding on 
the original application which had been suspended. 
Such an application is not governed by Art. iSi and 
there is no limitation in respect of it. (A'^/rvr/, A. J. 

C ) CHlMMAJl KAIIUIANJI v. SONAJI. 

21 N. L. R. 47 : 88 I. C. 901 : 

A. I. R. 1925 Nag. 291. 

_0. 34, R 3— Emol deercc —Passing! of-— 

Notice to indsmertt-debtor if ncressary. 

Notice to the judgment-debtor is not prescribed by 
law before making a decree final on the application 
of the decree-holder but in practice it is given on the 
principle that it is just and proper to liear the opposite 
party. Hut the principle of audi altoram partem does 
not require a notice of the second application 
where notice of the first application was 
duly served and the mortgagor failed to appear to 
show cause on the day fixed for the hearing. It may 
reasonably be inferred in such a case that he had 
nothing to say and there was nothing for 
the Court to hear from him. A second 
notice under such circumstances was not required, 
and the fact that the second notice was not duly 
served is not a ground for .netting aside the ex parte 
final decree. {A’otz'al, A. J. C.) HAnoojI RAM- 
GOPAL. 19 N. L. R. 124 : A. I. R. 1923 Nag. 320. 

-0. 34, Rr. 3 and ^ — Extension of time — 

Mortgaipe decree—Confirmation on appeal. 

Where the decree of an appellate Court confirming 
the lower Court’s final decree for foreclosure allowed 
the judgment-debtors two weeks for paying tlie 
balance of the decretal money and directed that if 
they made the said payment, tliey would be put bad: 
in possession of the mortgaged property, but if they 
failed to do so their right.s in it would be extinguish¬ 
ed. Heldy the effect of the decree of the appellate 
Court was merely to grant an extension of time for 
payment of the decree amount and therefore the 
judgment-debtors were entitled to pay the decretal 
amount before the passing of the order absolute. 
{A'an/iaiya LaE J. C.) Gokakan Singh t'. Man- 
GLI. 66 I. C. 673 : 8 0. L. J. 407. 

-0. 34, R. 3— A'inal decree. 

Application for final decree for foreclosure is 


governed by Art. i 8 r, Limitation Act. {Das and 
Adami, //,) CHHOTKV NARAIN SlNGH v. KF.DAR 
Nath Singh. 3 Pat. L. T. 565 : 1 Pat. 435 : 

1922 P. H. C. C. 342 : A. I. R. 1922 Pat. 201. 

-0. 34. B. 3 (2)— Extension of time — .4ppe//ate 

decree does not operate to extend time for payment of 
mortgage money. 

An appellate decree does not ipso facto operate to 
extend the time for payment allowed by the lower 
Court. If further time is required an application 
must be made to the appellate Court. {Saunders^ J. 

C.) Maung Yangin V. Kathiresan Chetty, 

63 I. C. 799 : (1921)4 D. B. R. 1. 


On the making of an order absolute the property as 
well as the mortgagor’s right to redeem are both ex¬ 
tinguished. For the right of the mortgagee under his 
security is substituted a right of sale conferred by the 
decree, and any payment made after this cannot be 
taken to be a payment by way of redemption because 
there is no mortgage subsisting and consequently no 
charge is created in favour ot the person making the 
payment. 40 All. 407 , Foil. {Lindsay. J. C.) Rab- 
nath Haksh Ganesh Prasad. 23 0. c. 334 : 

60 I. C. 213 : 2 D. P. L. R. (J.C.) 196. 

■ ■ —0. 34, R. 3 (2) — Extension of time — Discre¬ 
tion —Exe rci se. 

In the case of decrees for foreclosure the discretion 
of the court to extend the time for payment of money 
must be exercised liberally. If by giving time money 
could be raised, it ought to be given. (Simpson, A. J, 

C.) hankateswar Kawan Hahadurpal Singh v. 
Firm Dina Nath Haloocind. 90 I. C. 936. 

- 0. 34, Rr. 3. 5 and 6 — Distinction — No 

application necessary tinder R. 6 —Applications under 
Rr. 3 and 5 are goziertied by Lim. Act, Art. 181 . 

There is a distinction between Ur. 3 and 5 and R. 6 
of O. 34 . Rule 6 requires no application and there¬ 
fore escapes the operation of Art. 181 of the Limita¬ 
tion .\ct. Both Rr. 3 and 5 make it incumbent that the 
decree-holder mast present an application and where 
an application is to be presented, the period of limita¬ 
tion provided for such an application by Art. iSi must 
afply. 42 Cal. 294 . D»ss. ; 42 Cal. 776 (P. C.), Foil. 
{Dalai, J.C.) KUDRA PaRTAB SINGH v. MT. SuRAJ 
KUER. 2 0. W. N. 842 ; A. I. R. 1926 Owdh 12. 

-— '0. 34, R. 4— Intention—General account is to 

be taken—Interest is alloaoed on the aggregate of 
principal, interest and costs and not only on principal. 
The intention of the rule is that a general account 
should be taken once for all, and an aggregate 
amount be stated in the decree for principal, interest 
and costs due on the fixed day and that after the 
expiration of that day if the property should not be 
redeemed the matter should pass from the domain of 
contract to that of judgment and the rights of the 
mortgagee should, thenceforth, depend not on the 
contents of the bond but on the directions in the 
decree. The interest is allowed on the aggregate 
sum and not merely on the principal money. No 
subsequent interest on subsequent costs is allowed. 
{Sulaiman, j}) RaNARSI PRASAD I'. MaNMOHAN 

l.AL. L.R. 6 A. (Civ.) 479 : 89 I.C. 288 : 

A. I. E. 1926 All. 119. 

-- 0. 34, Rr. 4 and 5 — Decree null ami void — 

Pozvers of—Mortgage decree — Death of party. 

If a decree is passed against a dead person the exe¬ 
cuting Court can treat it as a nullity. Where a decree 
for sale is objected to in execution on the ground that 
it was based on a preliminary decree passed against a 
dead person, the executing Court cannot treat the 
decree as a nullity, though it might be a good ground 
for setting aside the decree. {Piggott aad Walsh, JJ*) 

Ram Sarup r-. Narain Das. 45 A. 198 : 

9 0. & A. L. R 131: 20 A. L. J. 1008 : 
L. R. 4 A. (Civ.) 34 ; A. I. R. 1923 All. 144. 

—- -0. 34, Rr. 4 and 6 — Final decree — Applica¬ 

tion for—Plea of payment out of Court, 


Proceedings to get a final decree for sale in a mort¬ 
gage suit are not proceedings by way of execution but 
are proceedings in the suit, is A. L. J. 4 / 18 , Foil. 
Before a Court can pass a decree absolute for sale it 
has to find out the amount due to the decree-holder 
for which the decree has to be passed and in the 
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course of the enquiry, the Court can recognise a pay¬ 
ment made out of Court by the judgment-debtor even 
though the payment has not been certified. (^Gokul 
Prasad and Stuart, J J.') SiTAL SiNGH jy. BaiJ- 
nath Prasad. 44 All. 668 : 20 A L. J. 602 : 

L. E. 3 A. 477 ; A. I. R. 1922 All. 383. 
-0. 34, R. 4— Payment into Court — Condition¬ 
al decree—Money on prior mortp^oge to be paid before 
sale. 

When the decree in a mortgage suit provides for 
the payment of a prior mortgage before sale of the 
mortgaged property, but does not specify the tiate of 
payment, the payment should be made within six 
months of the date oi the decree. (^Baner/i and Coi’ul 
Prasad, //.) GaYAN SINGH r. AXA HUSSAIN- 

43 All. 320 : 60 I.C. 817 : 19 A. L. J. 83. 

. 0. 34, E. 4— Mortgaile decree directing to pay 

amount of suit ivit/t interest and cost failing which the 
properties to be sold cannot be a personal decree. 

Where the decree directs the defendants to pay the 
amount of the claim with costs of the suit and intere-st 
within three months from (he date of the decree, fail¬ 
ing which the decree shall be made absolute and the 
decretal amount should be realised from the sale of 
the mortgaged properties, the decree cannot be consi¬ 
dered as a personal decree against the mortgagors. 
{Suhrawardy and Duval, JJ.) ACHOLA SUND.ARI 
DEBI V. DOMAN SUNDARI DEBI. 90 I . C. 774 : 

A. I. R. 1926 Cal. UO. 

■ -0. 84, Rr. 4 a&d 5 — Consent decree ^IVuiver 

of — Effect. 

It is open to the mortgagor to waive a final decree 
before execution can be levied. Where pending*an 
appeal from the preliminary decree in a mortgage suit 
the parties compromised the suit and decree fora 
smaller amount payable in two years was passed with 
a provision that the property was to be sold in default 
of payment, held, it was the intention of the parties 
that the mortgagee should realise the amount by sale 
of the property immediately on the expiry of the two 
years. ^Ghose and Panton, J J.') RaJA HemeNDRA- 
LAL SINGH Deo 2 '. FaKIR CHAND DUIT. 

27 C. W. N. 621 : 50 Cal. 650 : A. I. R. 1923 Cal. 626. 
—-0. 34, R. 4— Nature of proceedings — Mort¬ 

gage suit—Right to interest—Pendency of suit —Ex 
parte decree — Setting aside. 

Ordinarily the mortgagee in a mortgage suit should 
get interest at the contract rate during the pendency of 
the suit. Where an ex parte decree is set aside, the 
suit would be considered to be pending during the 
period when the proceedings to set aside the ex parte 
decree were pending. (^Chatter/ee and Panton, J J.') 

SiBA Prasad Das Chaudhury Kazimuddin 
SaRKAR. 65 I. c. 709 (Cal.) 

■■■—0. 34, R. 4— ^Mortgage decree — Interest after 
date of sale—Court has discretion to grant or not. 

Court has full powers under O. 34 to allow a mort¬ 
gagee decree-holder any interest beyond the date fixed 
for sale of the mortgaged property but it is not obliga¬ 
tory to grant interest after the date of .sale. The 
matter is entirely one within the discretion of the 
Court. {^Harrison and Campbell, J J.') KaNSHI RAM v, 
PrEM Singh. 26 P.L. E. 2i0 : A. I. R. 1926 Lah. 11. 

-0. 34, R. 4— Decree not made absolute — 

Application for execution may be treated as one for 
final decree. 

An application for sale of property under a mortgage 
decree may bs taken to be an application for an order 
absolute for sale though the latter iias not been speci- 
ficallyprayed for. i^/iafar Ali and Martmeau, JJ.) 
Bang Mal y. Par.\s Ram. 7 L. l. J. 397 : 

26 Punj. Ii. R. 784 : A. I. R. 1925 Lah. 640. 
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-0. 34, R. 4 — Sale of mortgaged property not 

prayed for in plaint—Court directing defendant to Pay 
decretal wnount -ivi'hin six months and on his failure 
for sale of ihe mortgaged property—Decree is a compo¬ 
site decree and could be executed without having made 
it final. 

The pl.iiiUiff’s prayer in the plaint was for a decree 
for the money claimed with a lien on the property 
hypothecated and against other property and person of 
the defendant. There was no prayer in the plaint for 
sale of the land mortgaged. The defendant did not 
deny the clai!:i but wanted to pay the debt by instal¬ 
ments. The Sub-Judge did not allow instalments and 
ordered as oelow : ‘T allow the defendants si.x months 
in which to pay the decree, failing which the decree 
1 shall be realized in the first instajice by sale of hypo- 
I thecated property. If that is not found sufficient, the 
decree shall b't realised from the person and property 
of the debtor.” field, that this decree was not merely 
a preliminary decree for sale of mortgaged property, 
but it was Nvhat is called a composite decree, i. e., a 
decree for the sale of the property mortgaged as well 
as against the person and other property of the mort¬ 
gagor and therefore not governed by O. 34 , R. 4 . The 
property could therefore be sold without applying for 
final decree under O. 34 . R. 5 . 20 Mad. 107 and 28 
Mad. 224 . Fell. {,Zafar Ali and Martinean, //•) 
Bang Mal u. Paras Ram. 26 Punj. L.R,784 ; 

7 L. L J. 397 : A. I. R. 1925 Lah. 640. 

— 0. 34, Ri*. 4 and 5 —Usufructuary n,ortgagee 
leasing land to mortgagor—Rent falling into arrears — 
Mortgagee's suit for rent and ejectment—-Decree allow- 
ing improvements to be set off against arrears aud per¬ 
mitting property to he sold for balance^Decree was 
held executable as it was. 

A usufructuary mortgagee leased the properties to 
the mortgagor himself. Arrears of rent that fell due 
were to be a charge on the equity of redemption. 
When the rent fell into arrears, the mortgagee sued 
the mortgagor for rent and also for ejectment. Defend- 
dant pleaded he was not personally liable for the rent. 
It was provided in the decree that the value of im- 
, provements should be set off against the arrears and 
for the balance, the property might be sold. Held, 
that the decree was not a preliminary decree but was 
executable as it was and also that no attachment was 
I necessary before the sale sanctioned by the decree. 
{fCrishnati, /.) CHANDGKUTTI NaYAK 2 /. CHANDU- 
KGTTI NayaR. 87 I.C. 557 : 

A. I. R. 1926 Mad. 1083. 

I-0. 34, Rr. 4 and 5— P'inal decree — Application 

for an order absolute in 1913 — Dismissal—Whether 
application can be recLived—No second application for 
final decree lies — Limitation Act, Art. 181 applies to an 
application for a final decree. 
j Where an application purporting to be for an order 
absolute in a mortgage suit is made in 1913 and dis¬ 
missed, the only remedy of the party aggrieved is to 
appeal against the order. 42 M 52 , Foil. The applica¬ 
tion which has been so ciisniissed cannot be revived as 
revival implies the pendency of the prior petition. 
After the dismissal of the firet application, there can¬ 
not be a second application for a final decree. An 
application for a final decree in a mortgage suit more 
than 3 years after the date for payment under the 
preliminary decree is barred by limitation under 
Art. 181 of the Limitation Act. 7 L. W. 438 . Foil. 
{^Krishnan and Ramesam, Jj.') MgMMADI Ven- 
KATIAtl V. BOGANATHAM VeNKATA SUBBIAH. 

(1922) M. W. N. 11 : 30 M. L. T. 228 : 16 L, W. 198: 

A. I. R. 1922 Mad. 65 : 42 M. L. J. 51, 
-0. 34, Rr, 4 and 5 —Nature of proceedings-— 
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of hhaI without no!i<.i to dofendiinti- 

"fori’o> a — 1 '.\ partt,' doi foo — Sutfit/.:^ asidt". 

Tile pu liniin.iry ice* in n>ortgage suit must direct 
I he payni' tit of .1 i crtaiii sum of money into Court 
f)y a date t<> he {ixed. The preliminary <lecree grants 
time to the defemiant for the peiformance of an act 
tieee»ar\ to tiie further progress of the suit. If the 
defendant tails to do t!ic needful during the time thus 
granted. (!'e Court will p.iss final decree. W hen the 
plaintirt applix s for the final decree, the defendant will 
not he alloweil to do wliat he has failed to do during 
tile time granted by the preliminary decree unless he 1 
show> g(jotl cau>e. 'file section <loes not expressly ‘ 
provide for the is>.ui^ of notice tf) the defendants*inori■ 
gagors. yet ,in oa p.irto decree in such a case is liable 
to he set asiile. ( Halit fa.w A. J- C*. ) ANNAJI 
K.\KfR.\. 6 N. L. J. 27 : A. I R. 1922 Nag. 175. 

-0. 34, R. 4— d'orffi of dooft’e—Interest nf to 

realisation ./' l' ' rate tnoans an <i>noitnt inclnstffc 01 

interest at , ofit/ adnal t ale. 

When under a decree the r onlracLual rate of interest 
ceases to he payalilc at a gi\ en ilaie and the < ourt 
rate is substituted for it tlitrefiom up to the date of 
lealisation. the ( oui rate will bo chaigeable on the 
whole amount due with interest at the contractual 
rate up to that given <late. {/ishio >rt/f, J.C. and 
Simpson, /. C',) .S'AW.MJ MlKZ.X K.XCHKUH MlU^.t 
r . KHUSH.M) C H \M>. 26 0. C. 59 ; 

A. I. R 1923 Oiidh 241. 
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K. 5 , C. P. Code. 10 C.L.J. 91 ; z Pat. L.T 38 , Foil. 

It is open to the partie.s to a litigation to waive a par¬ 
ticular procedure and to agree to a final decree being 
passed without a preliminary decree in the first 
instance. .\n objection to the legality of a final 
decree on the ground that the objector was not pro¬ 
perly represented in compromise on which the final 
decree was based cannot be allowed to be taken in 
e.xecution, his remedy being to get the decree set aside 
in proper proceedings. {^Mullick and Knlicant Sahay, 

jj.) ISHAN Chandra Kundu v, nilratan 
.Adhikari. 4 Pat. L. T. 311 : 1 Pat. L. R. 217 • 

2 Pal. 538 ; 1923 P. H. C. C. 184 : 

A. I. E. 1923 Pat 376. 

-0. 34, R. e— Mortgage suit — Preliminary 

decree on appeal—Trial Court passing final decree in 
the moansokile—Trial Court ran pass nexo final decree 
, f amend its old decree according to the preliminary 
decree on aPPcai . 

Ill a mortgage suit the Court of first instance has 
jurisdiction to prepare either a new final decree in 
terms of the prtiiinineiy decree passed by a High 
Court on appeal or it can amend its own final decree 
and bring it in accordance with the High Court’s pre¬ 
liminary decree on appeal. Such a decree is valid in 
either way and is e.xecutable. i^Sulaitnan^ J.') M.AHO- 
MED N rsut Khan v. Mahadev Prasad 

L. R. 6 A. (Civ.) 633 : 89 I. C. 131 t 

A. I. R. 1926 All. 134. 


-0. 34, R. 4— Sale of mort-tuge properties — 

Order in which proPi rtu's should he sola’-^Ptaoer of 
Court to direct. 

Ordinarily, the right of selling .1 properly in a parti¬ 
cular ordei rest>with the de:iee-holder and in the 
ab.sence of any contract between the parlies the 
decree-liolder may proceed to "ell the properties in 
whatever order he thinks bc.st so as to facilitate his 
realisation of his mortgage del.>l. but the Court can. 
in the circumstances of a case and in view of the 
equities arising in vr.rious parties, direct the order in 
which the properties should be sold. Whereas the 
decree-holder has the right in the first instance to 
prescribe ihs order of the progress of the sale ; the 
final orders rest with the Court wltich has to adjust 
and determine the equities of the parties before it. 
{Jiuala Prasad and K id want Sakay^ JJf) K.AJKK.SH- 

WAR Prasad Nar \ in Singh Mako.mkd Khalii.- 
UI.-Rahman. 3 Pat. 522 : 5 Pat. L. T. 223 : 

76 I. C. 796 : A. I. R. 1024 Pat. 459. 


-0. 34, Rr. 5 and 10 —Costs incurred in 

appeals from execution proceedings can he realised per' 
sana/ly against iudgment dehtor and they need not be 
added to the mortgage money. 

There is no provision in K. 3 that if the final decree 
for sale has been passed, costs incuiTed subsequent 
thereto should also be added to the mortgage-money. 
The mortgaged property is liable for the costs properly 
incurred even subsequent to the preliminary decree but 
all kinds of costs which are incurred after the final 
decree are not recessarily to be added thereto. The 
costs mentioned in K. 10 are costs which are properly 
incurred in the suit in carrying out the directions 
contained in the decree and are liable to be added to 
the mortgage money. The costs allowed by the High 
Court in appeal from the order striking off the execu¬ 
tion are costs which the decree-holder can realise 
separately by execution against the judgment debtor 
personally and whicli he is not bound to add to the 
im»rtgage-money. {Sulaiman, Jf) Hei KaM alias 


0. 34. Rr. 4 and b—Consent decrce-^Arhitra' i UDi r .VaKaIN r. DAT PR.ASAD SlNGH. 


tion—Den 00 for money—Realisation hy sale—Final 
decree. 

Where a mortgage suit \va> referred to arbitration 
and a decree for money was passed on the basis of 
the award and the same was to be realised by the sale 
of the hypotheca, and it was objected in execution 
that the same could not be e.xecuted till a final decree 
was passed, held, a final decree under O. 34 , K. 5 
cannot be asked for unless a preliminary decree under 
O. 3 - 1 , K. 4 lias been pa.-^sed and llic decree based on 
the award being of ilie same nature as a compromise 
decree wa-. itself e.xecutable. (/Aw and Ross, J J,') 
NRIPLNDRA NATH CHATTERJEK V. JHUMAK MaN- 
DAR. 4 Pat. L. T. 694 : 2 Pat. L. R. 9 : 

3 Pat. 221 : A. I. R. 1924 Pat. 263. 
—0. 34, Rr. 4 and 5— Consent decree—Decree 
Payable in instalments --Final decree — fVeee\sily for — 
Obiection in execution, 

A consent decree rlireciing payment by instalments 
is a pcrferlly valid mortgage decree but it is nut 
covered by C>. 34 . R. 5 . C. P. ( lode. Consequently it 
is not necessary’ to make a final decree under O. 34 , 


88 I. C. 829 • L. R. 6 A. (Civ.) 630 : 

A. 1. B. 1927 All. 68 . 

-0. 34. R. b—Plaintiff is only to apply for 

final decree, 

K. 5 of O. 34 of the C. P. Code requires only this 
much of the plaintiff that he shall tell the Court that 
a final decree for sale has to be prepared, {Su/asman 
and iMukerii, //.) JODHA SiNGH t'. PaDEV GOKA- 

RAN Da.s. 47 All. 546 .• 23 A. L. J. 405 : 

87 I. C. 225 ; A. I. R. 1925 All. 622. 

-0. 34, R. 5— Consent decree — Payment out of 

Court. 

O. 34, R. 3, C. P. Code, does not apply to mortgage 
decrees based on a compromise arrived at between 
the parties and there is nothing in law which prohibits 
the payment of a compromise decree out of Court. 57 
I, C. 473, Foil iGokul Prasad asid Stuart, /J.) 
SlTAL bJNGH v, BaUNATH PUASAD. 44 All, 668 : 

20 A. L. J. 602 : L. R. 3 A. 477 : A.I.R. 1922 All. 383 * 
-0 34, R. 5— E.xecution proc^gdings — Decree 

on prior mortgagee without impleading subsequent 
mortgagee'^Latter cannot resist execution. 
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The failure of a prior mortgagee to implead a subse¬ 
quent mortgagee does not destroy liis right as 
mortgagee. The puisne mortgagee is merely entitled 
to a decree for sale subject to his paying the amount 
due to the prior mortgagee and he cannot restrain the 
prior mortgagee from executing his decree for sale. 
{Tndball, Ryves ami Gokul Prasad. //.') HUKUM 
SINGH V. LALLUNJEE. 43 All. 204 : 

2 U. P. L. R. (A.) 363 : 61 I. C. 942 : 

18 A. L. J. 1105 (F. B.). 

- 0 34, R. 5— Pinal decree — Decree under 
Dekhan Agr, Relief Act. S. B—ff to be made final. 

A mortgage decree pr.ssed under S. 15 K of the 
Dekhan Agri. Relief Act need not be made final. 
{^Shahs A. C. J. and Crumps J.') SUKLVA JAIUAM 

Path. v. Suklal Motichand Vani. 

48 Bom. 172 : 25 Bom. L. R. 1214 ; 

A. I. R. 1924 Bom. 169. 

’_0. 34, R. 5— Application unde) — Applicability 

of Art. 181 of the Limitation .^ct. 

An application for final decree under O. 34 , K. i is 
governed by the residuary .Art. 181 . After the period 
of limitation has expired, the application by one of the 
defendants to set aside the preliminary decree does 
not revive the plff.’s right to apply for th - final decree. 
33 All. 264 (P. C.) Dist. {Suhrazoardy and Cumingy 

rJ.') Mahomed Kamal v. Ahmed ali. 

87 I. C. 746 ; A. I. R. 1925 Cal. 1030. 

-0. 34, R. 5— Right of redemption — Person 

having interest in mortgaged property-JVot impleaded 
in mortgage suit—Basis of re iemption — Interest — 
Mesne profits. 

Where a person who had an inteiest in the 

mortgaged property was not made a party in the suit 

brought by the mortgagee, his rights are not affected 

and he is still entitled to redeem. In allowing him to 

redeem, accounts must be taken on the footing of a 

mortgage which subsists and which it is sought to re- 

deem and not merely on payment of the decree \ 

amount. 43 All. 469 (P. C ), Foil. In calculat- i 

ing the amount payable, interest should be niade 

payable at the mortgage rate up to the date fixed in 

the decree for redemption. Where the mortgagees 

had obtained possession, the amount of mesne profits 

should not be taken as an equivalent of interest clue, 

except with the consent of parties. oodroffe and 

Ghose, //.) JNANENDRA NaTH SINGH ROY c. 

Tarab Nath. ' 

A. I. R. 1922 Cal. 23. 

-0. 34, R. 5— Prelhninary decree confirmed on 

appeal can be ffuide final -within 3 years of the appel¬ 
late decree—^Limitation Act. Art. 181 . 

Preliminary decree passed by ihe trial Court merges 
in the decree of the Court of appeal and the latter is 
the only decree which can be made final. Application ^ 
for final decree is accordingly within time under | 
Art. 181 if made within 3 years of the appellate 
decree. {Broadway and Campbell-, J J ) 

MES V. BANK OF UPPER INDIA. ® 

81 I. C. 649 ; A. I. B. 1924 Lah. 582. 

-_0. 34, R. 5— Final decree — Bar by lapse of 

time—If bars suit for redemption. 

A final decree for sale if not executed witliin the 
period of time allowed by law will not bar a subse¬ 
quent suit by the mortgagor to redeem. {Devadossy 
/.) NAKONDA NAGASAMI IYER, 'I « * J 

ELLARAGAN. 11 Ji’ 

A. I. R. 1925 Mad. 1191. 

•0. 34, R. 5— Mortgage-decree for sale — Sale 


of mortgaged property in execution and purchase by 
stranger—-Sale of portion of property m execution of j 
money-decree against mortgagor subsequent to ‘ 
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mortgage but prior to sale in execution of decree thereon 
—Purchaser not made party to the suit Lffect of 
rights of parties—Fresh suit for sale—Maintainab i 

III 

The sth defendant, a n»oitgagee of certain pioper- 
ties from the 1 st defendant and the father of 
defendants 2 and 3 . mortgage and 

obtained a decree for sale. In execution of that 
decree all the mortgage properties were sold and 
purchased by the plaintiff being sulficient to discharge 
the mortgage debt. The 4 th defendant was an auction 
purchaser of one-half of the mortgaged properties at 
a sale he'd sub-^iquent to the mortgage (in favour of 
tlie 5 th defendant) but prior 10 the sale at which 
plaintiff became purchaser, in execution of a money- 
decree obtained against the father of defendants 2 
and 3 He ( 4 th defendant) was‘not made a party to 

the suit by the 5 th defendant, though the latter had 

notice of his ( 4 th defendants) rights. In a suit 
brought by the plaintiff against defendants i to $ 
for the recovery from the 4 th defendant of the mort- 
2 a"e*debt and interc'-t from t)'.e date of the mortgage 
up*to the date of the plaintiff’s sale together with fu¬ 
ture interest and for a sale of the properties in his pos¬ 
session in default of payment, heldy that plaintiff as 
assignee in law of the original mortgagee’s rights by 
the viitue of his purchase in Court sale, was entitled to 
institute a second suit for sale on the mortgage as 
aga^n^t pei'sons who were not parties to the prior suit, 
that the only right of the 4 th defendant was to redeem 
the mortgage, that the amount payable by him as a 
condition of redemption was the amount of the decree 
in execution of which the property was purchased by 
the plaintiff, and that the plaintiff was not entitled to 
future interest as he had been in possession of one- 
half of the properties purchased by him and the whole 
difficultv arose out of the tlefault to make the 4 th 
defendant a party to the original mortgage suit. The 

effect of the omission in O. 34 , R- 5 of the present C. 
P, Code, of the words ‘’and thereupon’’ (on an order 
absolute being passed) “the defendant’s right to 
redeem and the security shall both be extinguished” 
is. that the mortgage is kept alive for all purposes as 
regards persons having an interest but not made parties 
to the mortgage suit. (A umaraswatni Sastri and 
Wallei-y /J.) VENKaT KKDDY v. KuNJAPPA 

GoundaN. 20 L. W. 137 • (1924) M. W N. 366 : 
34 M. L. T. 225: 47 M. 551 : A I. R. 1924 Mad. 650 : 

46 M. I. J. 391. 

■■ ■ --— 0 . 34, R. 5 —Court can direct order of sale if 
mortgagee is not pretudiced. 

In executing a mortgage decree, the Court can 
direct, at the instance of any person interested in some 
of the mortgaged items, the sale of some items of the 
mortgaged property first, before selling the other items 
provided alwavs the mortgagee is in no way prejudiced. 
{Schwabe, C.J. and l-Fa/ler. /.) RaGHAVaCHARIAR 
V DlivvuRU Krishna Reddi. 19 L. W. 23 j 

(1924) M. W. N 134 : 83 I. C. 918 : 

A . I. R. 1924 Mad. 509 : 46 M. L. J. 32. 

. . I -O. 34, R. 5— Mortgagee can sell in any order 

in absence of direction in decree. 

.A decree-holder is fer,titled to execute his decree 
against any of the mortgaged properties where the 
decree is silent on the pcint ; the judgment-de’otor has 
no legal right to demand that the decree-holder should 
execute his decree in any particular manner to suit the 
individual judgment-debror. (34 Cal. 13 , Foil. 41 
Cal. 418 , 31 Mail. 419 , 9 Cal. 406 , Dist. {Spencer and 

OdgerSy JJ.') XaRAYANASWAMI CHETTY S' Vee- 

LAPPA PILLAI. 47 M. 688: (1923) M. W. N. 831 : 

38 M. L. T, 181 ; 83 I. C. 852 J 
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A I. R 1924 Mad. 366 : 45 M. L. J. 722. 
——0. 34. R. 5— Exe<ntion proct’Ciiinf^s—Delivery 
of ^Ulf life.: <— Doniaces tiof provided for in decree in 
a-<e of defonli — Exeiiitioii. 

NN'herc tlie I'urliniinary and the final tlecree in a 
mf)rtga”r' >vut directed defendants to deliver up to 
plaintiffs all documents In their possession or power 
relating to the plaint property, but did not provide an 
alternativ c'relief, rv.-. payment of damages, in the 
event of non-delivery, held, that the Court could not 
grant sik h alternative relief by way of execution. 

—Whether the decree in the absence of speci¬ 
fication of documents to be delivered was not too 
inflefiniie for executioi>? O.C-J. nnd Od^ers, 

/.') M \KA t H SiVARAAtAN NaIU T'. SESHti PAITAK. 

16 L. W. 589 : A. I. R 1922 Mad. 299 • 

42 M L. J. 336. 

-0. 34. R. 5— dence~T.l\ ./ef,S.S(j 

— Order ■ihfohito — A ffeei. 

NV'lien once ati ouler ab>olute for sale is made in a 
mortgage suit, the mortgage-deed as also the right to 
redeem are both extinguished so that the security can¬ 
not be the basis of a second suit. (^Sadasizni Aiya>' 
and Limn. J J.) L A KSHMA N A N CHE 1 "JV z- MUTH- 

AIYA Chlttv. 29 M. L. T. 189 : 62 I. c. 833 : 

40 M. L. J. 126. 

■ ■ ■■ - — 0. 34. R. 5 —Apptiiation for final decree need 
not he in loritin^'—Oral application may be presumed in 
a proper case to h I'ce been made. 

.\n application under (>. . 34 , K. 5 need not be in 
writing. Where the order is stich that the ('ourt would 
not have made it without an application by the judg- 
ment creciilor, it may be presumed that due application 
bad been n»ade for it. 22 bom. 725 . Foil. {Baker, y. 
r ) SiTARAM V. I.ANMAN I<AO. 

A. I. R. 1926 Nag. 162. 
■— 0. 34, R. 5 and 0. 21. Rr. 11 to 24 — Decree 
for sale of property—Mot tgage—Transfer of — JVcces- 
sity cA registration. 

transfer of a final decree for sale of the mortgaged 
property pas.sed under O. , 54 . K. 5 , C.P. Code, does not 
require registration. 35 A. 524 Foil. 8 b. 610 Dist. 
(Dalai. J.C.) DUKGA PRASAD V, JaKHOO KAM. 

2 0. W. N. 70 ; 86 I. C. 591 : 12 0 L. J. 109 : 

A I. R. 1925 Oudh 399. 
——0. 34. R. 6 —Power of Court—Court caunoi 
extend time after final decree. 

A Court has no power to extend the lime after a 
final'decree is pa-sed in a suit for sale. (Dalai. A J. 
f\) Oanoa Katan V. Chandika I'rasad. 

9 0. & A. L. R. 319: A I. R. 1924 Oudh 179. 

- —0. 34. R. 5— Limitation. 

Where an appeal is preferred from a preliminary 
decree, the right to apply for final decree accrues from 
the date of appellate decree (Das and Adami. //.) 

Saiyad jowAD Hussain v. (Jenda Singh. 

1 P. 444 : 1922 P. H. C. C. 164 : 3 P. L. T. 329 : 

A. I. R. 1922 Pat. 205. 

———0. 34. R. 5 —Final decree—Mortgage suit — 

F.ffcct of final decree—Charge not extinguished. 

It is settled law in equity that though a pcr.sonal 
covenant is extinguished by a judgment a charge sub¬ 
sists notwithstanding the judgment which does not 
determine the security or put an end to the charge. 31 
Cal. 863 , Kcl. .Mortgagor’s right to redeem remains in 
force till the actual sale and distribution of proceeds. 
(Das and Dncknill. J/.) MAHOMED MuSA EDAL 
Singh. 3 P. L. T. 232 : A. I. R 1922 Pat. 02. 

-0. 34. R. 5- —Final decree—Application for, 

necessary. 

.\n application for e.wcutirm should not be treated 
as an application to make the tlccree final. (Kennedy. 
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/. C. and Madgavkar. A. J. C.) SaKER CHaND 
N ARSIDAS ?. YaCOOB. A. I. R. 1923 Sind 14. 

0* 34, R. 5 (^')'~'Litnitatiott^SHspensioti of 
right to apply. 

Plff., the third mortgagee, obtained on 3 i*i-’ii a 
preliminary decree under O. 34 , R. 4 which fixed 
31 - 7 -’! I as the last date of payment by mortgagor. No 
payment was however made. On io* 3 -’i 4 the second 
mortgagee get a decree on his mortgage and the Court 
opined that the third mortgagee cannot sell the pro¬ 
perty without paying the second mortgagee. Pavment 
was made on 22 - 5 -’i 5 and on 2 -ic-’i 5 applied under 
K .3 ( 2 ) for a decree for sale and the second mortgagee 
objected that the application was barred. that 

the application was not l>arred, as the third mort¬ 
gagee’s right was suspended from io- 3 -’i 4 to 22 - 5 ’-i^, 
i.c.. the date of decree in favour of the second mort¬ 
gagee and the dale of payment. (Mookerjee. A. C. J. 
and Fletcher. J.') HeMANDRA MOHAN v. NoreSH 
CHANDRA. 25 C. W. N. 376 : 62 I. C. 418 • 

33 C. I. J. 26o! 

- — 0. 34. R. 6 (2) — Decree on mortgage before 

igiS— absolute—Final decree—Applicability of 
C. P. Code. 

Where prior to the passing of the C.P. Code of igo 8 
a decree on a mortgage had been obtained under S. 88 
of the T. P. Act. further proceedings have to be con¬ 
tinued under the T. P. Act as it stood before repeal 
and not under O. 34 , C. P. Code. 35 M. L. J. 194 , Rel. 
(Schwab:. C. J. and Waller. /.) PEDDA ASWATAPPA 
V. ANKUI.U Gadu. 19 L. W, 290 : 

(1924) M. W. N. 306 : 78 I. C. 70 : 

A. I. B. 1924 Mad. 603. 

- 0. 34. R. 8 —Decree against Hindn tvidow — 

Other propCrties can be attached — fJindu Law-^ 
Alienation. 

The secured creditor of a Hindu widow, on the 
security proving insufficient to satisfy his decree there¬ 
on is entitled to proceed against the other properties. 
(Xeave.J.) JAGANNATH PRASAD JaI>0 RaI. 

L. R 6 A. (Civ.) 87 : 85 I. C. 968 : 

A. I. E. 1925 All. 852. 

-0. 34. R. 6 —Application for Personal decree — 

/formalities rei/uired for. 

No formalities are required for an application for 
personal decree under O. 34, R. 6 of the C. P. Code 
and the application need not be in writing. Even if a 
written application were necessary, the Court may 
allow it to be signed at any stage by the decree-holder. 
(Muker/ee and Dalai, JJ.) SaNTI LaL z. KaI Na- 
rain. L. R. 6 A. 565 : 82 I. C. 66 : 

A. I. R. 1924 All. 804. 

. —0. 34, R. 6 — .Application for personal decree^ 

Order on — Appeal—Court to he paid ad valorem. 

A mortgage decree did not provide for the balance 
remaining due even after the sale of the properties and 
on an application being put in under O. 34 , R. 6, a 
per^»onal decree was passed. Held, on an appeal for 
such an order ad valorem C'ourt-fees must be paid and 
not Rs. 2 on the basis that it was a matter in execution. 
(Walsh and Ryves. JJ.) RlNUHIACHAL RAT v. SlTA 
MISIR. A. 1. B. 1924 All. 292. 

- 0. 34, R. 6 — Right to personal d€eree-.^Mcney 

decrec—Effect of not challenging. 

Where a preliminary decres for sale obtained by a 
mortgagee was declared invalid on the ground that the 
mortgagor as a member of a joint family \Yas not 
entitled to mortgage the properties in the absence of a 
legal necessity and thereupon the mortgagee obtained 
a decree under f'. 34, R. 6 fo) the money due and this 
was not objected to or challenged in appeal by the 
mortgagee, the purchaser of the property in execution 
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obtains a good title, {l^a/sh and jy.) 'J'EJA 

2 /. TIKA Ram. 21 A.L.J. 754 : L. R. 4 A CCiv.) 522 : 

46 All. 32 : A.I. R. 1924 All. 225 (2). 

— ' 0. 34, R 6 — Combined decree — Personal 

decree against mortgagor—Fot m of. 

Where there is a personal covenant in a mortgage 
deed, the proper form of the decree is to direct that if 
the net proceeds of the sale are insufticient to pay the 
amount due to the plaintiff, then the plaintift’ to be at 
liberty to apply for a personal decree against the 
defendants for the amount of the deficit. It is not 
proper to direct that in default of payment of the 
decretal amount the plaintiff is to be at liberty to 
recover the same by applying for sale of the mortgag¬ 
ed property or suffident portion thereof. (J/ac/eod, 
C. J.and Shall, /.) KeSHAV z-. GQVIND. 

24 Bom. I. R. 843 : 75 I. C. 188 .• 

A. I. R. 1923 Bom. 32. 

-0. 34> R. 6 —Right to personal decree barred 

—Rights of mortgagee. 

Where a mortgage decree gives the mortgagee a 
remedy against the mortgaged properties, the personal 
remedy on the money claim against the mortgagor 
being barred, the only way in which the mortgagee 
can recover the money is by sale of the mortgaged 
property. (A/acleod, C. J. and Coyafee, /.) HaN* 
MANX TI^^AJ DESAI RaGAVENDRA RaO. 

46 Bom. 848 : 24 Bom. L. R 410 : 

A. I. E. 1922 Bom. 237. 

34, R. 6-—^ ersonal liubility——Scope of. 

The personal liability of a mortgagor arises only 
after first exhausting all remedies against the person 
of the mortgagor but this does not mean that in a case 
where a portion of the mortgaged property is destroyed 
there can be no personal liability. {.V/ooher/i and : 
Rankin, //.) Chand Mall Babu v. Ban Behari : 
Bose. 60 Cal. 718 : A. I. R. 1924 Cal. 209. j 

^C. 34, R. 6— Personal liability—'Pransfer and 1 
redemption of mortgage—Covenants for payment of I 
debt—Appellate Court—Poioer to pass decree. 

Where the mortgagor covenants to transfer tlie 
hypothecated properties indefeasibly to the mortgagee, 
with the usual clause for redemption, and further 
covenants to pay the mortgage-debt with interest to 
the mortgagee, his heirs and assigns, the latter clause 
is a personal covenant to pay out of properties other 
than the hypothecated properties, as the latter clau.se 
would be entirely superfluous, if the parties had no 
intention that the mortgagor should be personally 
liable to pay to the mortgagee the money due to him. 
Therefore in such cases the mortgagee is entitled to a 
decree for sale but also to a personal decree against 
the mortgagor. 10 Cal. 740 ; 16 Cal. 540 , Dist. A 
personal decree can be made against the mortgagor at 
the appellate stage. 47 Cal. 370 , Foil. {Mookerice and 
Buckland, J J.') ASKARAN BOID Z'. GoBORDHAN 
Kobra. ^ 26 C* N. 318 : A. I. R. 1922 Cal. 52. 

■■ — 0. 34, R. 6 — Transfer of Property Act creates 

a charge on specific properties—Decree is executable 
against other properties if charged properties arc 
exhausted. 

Where maintenance is awarded to a Hindu widow 
by a decree which charged specific properties for its 
payment, the decree may be executed against other 
properfies in the event of the exhaustion of the 
charged ones, provided that the other properties sought 
to be proceeded against belonged to the widow’s 
husband. No application under O. 34 , H. 6 , Code of 
Civil Precedure. is requisite. {.Mnlltek and Bucknill, 
JJf) SHA CHARI PEARI 7'. Ram KISHORI KUER. 

2 P. 796 : 74 r. C. 867 : A. I. R. 1924 Pat. 262. 
—0. 34, R. -Omission to claim personal decree. 


I C. P. CODE (V OF 1908), 0. 34, R. 7. 

j Where the cause of action is the failure to repay 
. the principal and interest due under the J)ond and the 
; relief claimable is both against the property hypothe* 
j cated and against the executants of the bond on their 
j covenant to repay. If the mortgagees omitted to sue 
, for a personal decree against the mortgagors on the 
I covenant, they, could not afterwards sue for that 
j which was omitted. It is not usual or necessary to 
ask for a personal decree where the property is held 
I liable for the whole of the principal debt and interest 
; except in so far as the proceeds may be insufficient but 
it is quite open to the Court to pass a decree against 
the mortgagors on their ct>venant to repa^’ the whole 
if a part of the claim should be held not to be charge* 
able on the property. (A/iller. C.J. and Bucknill, /.) 
H.4K1 PR.^SaD .SiNGH.-V z/. BaBU SOURENDRA MOHON 

1 p. 506 ; 3 P. L. T. 709 : 
A.I. R. 1922 Pat. 450. 

0. 34, R. 6— Right to personal decree — Mo^t' 
gage decree—Sale of some out of several items—Sale of 
others not permitted. 

A decree holder who has sold some of the mortgaged 
pioperty but the net profits have proved to be insufii- 
cient to pay the amount of the decree and he is not 
allowed to sell the rest, he is entitled to a personal 
decree under O. 34 , R. 6 . {Jznala Prasad and Ross, 

yy.) Samanta V. I-Okenath. 2 P. L T 736 • 
_ n ^ ® loe! 

0 . 34, R. 6 — Personal liability — Ex parte 
decree on—Court can set aside. 

A Court can set aside an ex parte decree, passed by 
oversight under O. 34 , R. 6 as against that person who 
IS not the mortgagor, {ywala Prasad, /.) HanuMa- 
Lal V. Ram Peari Koer. 60 I C 368 • 

- 0.34,B.7, 2 Pat. L. T. 251. 


Q. D.—VOL. I—90 


See also O. 34, Rk. 2 AND 4. 

’0* 24, R. 7 —In redemption suits no decree for 
accounts can be passed previous to preliminary decree — 
But interlocutory order for accounts can be passed— 
C. P, Code, O. 20, A*. 13. 

To pap first a decree for taking accounts and then 
a preliminary decree for redemption in a suit for 
redemption is an irregularity. The Court can pass an 
interlocutory order for accounts but not a decree for 
account^ In the present case where two decrees were 
passed hue this and the High Court decided that thev 
.should be treated as if they constituted one decree 
only, VIZ., as a preliminary decree for redemption, a 
later Bench of the High Court regarded the appeals 
from the two decrees as an appeal from a preliminary 
decree for redemption. Uindsay and RTanhaiya Lai 

Singh a. g. Skinner. 

47 All. 8 03 ; 23 A. X J. 691 ; A. I. R. 1925 All. 707. 

U. 34, R. 7 —Redemption suit—Deerer nf 

being a charge on property or 
not depends on interpretation of decree in each case— 
Construction of decree should accord zoith R. 7 . 

declared the 

plaintiff tntitled to possession of the property on pay¬ 
ment of Rs r, 8 z 6 -ro- 6 . The decree of the ^a^te 

increasing the amount of money 
payable to the mortgagees by a sum of Rs. 17 c. Then 
It said that a total sum of r1 1 . 991 - 10-6 Avas pavable 
lu^ Pjamtiff to the defendants on or before the 2 nd 
of March, 1921 After having said so much the'Court 
I certain costs were payable by the 

mems ""ti: h" After mak^ theseXte- 

ments the decree went on to say. “If the olainiiff 

paid the sum aforesaid within the 2 nd March” lo-’i 

etc. etc. Held (Per Aftekcrfi, y.) That it was on^n 

to the appellate Court either to pass a personal decree 
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against the Miccessful party or to make the costs pay¬ 
able out of the mortgage property. In every case it 
was a niattor of interpretation -ahat was intended by } 
the appellate Court In the present casi it was not > 
the intention of the Court to make the costs as stated | 

in the decree a charge on the property, ffeld (Per 

Daniels, y.) : — Even if it be possible to read the 
words -‘the aforesaid sum" as referring only to the sum 
of Rs. 1.991 that construction of the decree should be 
adopted which uas in accordance with the hw as laid 
down under O. 34 i I<- 7 and with the universal prat- 
tice of the Courts in such cases which directs that the 
costs of the suit should form part of the sum payable 
in order to effect redemption. The costs in this case 
should therefore bo lu.ld to have been intended to be 
made a charge on the property and the mortgagor vyas 
not entitled to recover possession without depositing 
the full amount of c 05 t> over aiul above the 1*991. 
^Mukeri:. ./.■) SHF.O HAKSHAN SINGH r llKNl 

CHOunHAK,. 

0. 34, Rr. 7 and 8 — 7'. P. Act, S. Co—U. P. 


Code., S, 1 I—Previous decree directing mottgagee to 
withdraw mortgage money deposited by mortgagor and 
to deliver property to ni..rt^agor —Subsequent suit for 

redemption is barred . ^ 

If therieht of redemption .still subsists, not having 

been e.xtinguished either by an act of the parties or by 
an order of the Court, a second suit for redemption 
would lie. rhe order that would extinguish the right 
of redemption need not be an order purporting to 
extinguisl. that right. -Ml that is nec<-ssaiy to Ixir a 
second suit is an order of the Court which would have 
the effect of extinguishing the right of redemption. 

In the previous suit a decree was passed dircrting the 
mortgagee to take the mortgage money which had 
been deposited in Court by the moitgagor and to deliver 
the properly to the mortgagor. The moi tgagor applied 
for delivery of the property Afterwards he gifted .he 
property to the plaintiff. I'he application for the 
delivery of the property was subse:|ueiuly dismissed. 
The plaintiff brought anoMier suit to redeem the pro¬ 
perty Held, that the decree in the previou.s suit was 
not one under C. P- Codv>, O. 34. IC 7. but was a com¬ 
bined decree under O. 34 . I <-8 and, as under tithe 
mortgagee was permitted to withdraw the at 

had been already deposited in Court, it ha<l the effect 
of extinguishing the moilgugc and a 
redemption was barred. {Muher/i. /.) KbDR.AP.C ^ 

.Singh r-. matabadal Singh. 85 I. C. 480 . 

L. R- 6 A. (C'-v.) 241 ; A. I. R. 192a All. 484. 
_0. 34, Ry. 7 anvd ^-Mortgage-'-PyeH^i^^f^ry 

decree for redemption-Contents. ^ 

There is a certain amount of inconsistency between 
Kr. 7 and 8 of O. 34 of the Code. A prehminary 
decree in a mortgage suit ought "ot to direct more 
than this, that if a plaintiff makes a default, then the 
mortgagee should have a right to ask fora final decree 
either for for€*closnre or sale, as is provided toi by 
K 8 uf O. 3-1 of the Code. {Madeoii, C'./.) KUSH.\BA 
- * RiidhaJI 46 Bom. 348 : 23 Bom. L. R. 1176 : 

' ■ A. I. R. 1922 Bom. 127. 

_0. 34. Rr. 7 and ^Snit for recovery of sur¬ 
plus profits from usufructuary mortgagee—Linulation 

Aety Sell. I, Arts. 103 and 14^5. 

A claim of a mortgagor for recovery ol ovei-paynient 
or the surplus profits receiv ed by the mortgagee is a 
relief included in a suit for redemption governed by- 
Art 14 S of the Limitalion Act Rut sucl. a suit would 
he governed by Art. 103 of the Act where 
.»a‘^ef gave up posses.sion after the inoi tgage <lcbt h,ul 
£een satisfied and the mortgagor entered into po.sses- 
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sion otherw Ue than by means of a suit for redemption 
(Chatteriee and S' Cwbould, JJf) PR.4S.\NNO KuMar 
MaNDM. V. NII.AMBAR MANDAI.. 26 C. W, N. 123: 

A. I. R. 1922 Cal. 189. 

_0. 34, R. 7— Decree in previous redemption 

suit not providing that if plaintiff did not pay within 
prescribed time he should be debarred from alt rights 
to redeem—Subsequent redemption suit is not barred by 
O. 34 , R. 7 or by S. M— C. P. Code, S. ii. 

\Vhere it was provided in the previous decree that 
on plaintiff’s failure to pay the money and the Court- 
fees within the prescribed period the decree could not 
be executed. But the decree was not drawn up in the 
manner prescribed by O. 34. R. 7 ol fhe C. P. Code, 
and did not contain any clause that, if payment was 
not made on or before the date fixed by the Court, 
the plaintiff should be debarred from all right to 
redeem or that the mortgaged property should be sold, 
and w here no final decree was passed under R. 8 , held 
another suit for redemption was not barred either by 
C). 34 . K. 7 or by S. ir. {^Scott-Smith and Fforde, 
//) akuka V. Bur Singh. 5 lah. 371 : 

84 I. C. 67 : A. I. R. 1925 Lah. 31. 
0. 34, R. 7 — Redemption suit—Decree for 


possession on payment of money—If executable. 

A redemption decree provided that on payment of a 
certain sum of money within a certain time possession 
of the lands was to be given. If eld, it was not a pre¬ 
liminary decree under O. 34 . K. 7 and could be exe¬ 
cuted. kMoU Sagar, /.) MAHABIU PRASAD -a. 
KaRI AH SINGH. A. I. R. 1924 Lah. 636. 

__0. 34, R. ’I—Suit for redemption—Amount 

declared due by the preliminary decree—Mesne profits 
accruing after the date of payment made according to 
the decree—Separate suit, toheiher maintainable —. 
English Practice, how far to be folltrwed in India. 

Mesne profits accruing after the date of payment 
made according to a decree passed under O. 34 , R. 7 
can be the subject of a separate suit. A mortgagor 
suing for redemption must bring into account all monies 
due to either party in connection with the mortgage up 
to the day fixed under R .7 of O .34 of the Code of ;Civil 
Procedure, though he is neither obliged nor is he';en- 
titled to have any items of later date brought Into 
account. The date so fi.xed is superseded by the actual 
p.iyment if there is any payment. The day fixed is 
what is called in English l.aw the date of default. 
Either there is payment, which may be on that date or 
earlier, or there is default. In either case the relation 
of the parties is changed, in the one direction by pay¬ 
ment, the plaintiff being then entitled to possession or 
at least to a final decree for possession, in the other 
direction by default, the plaintiff being then deprived 
of his right to redeem. Therefore, a .separate suit lies 
for any items received after the mortgagor has paid 
into Court the full amount declared due by the preli¬ 
minary decree. {Simpson. J. C.) 

KaGHOINDRA PaKI’AB SaHAI. 2 0. W. R. 82B. 

_0. 34. R. '7—Suit for redemption—Procedure 

—preliminary decree—Direction as to taking up 
accounts— Procedure. 

Uiulcr O. 34 . R. 7 of the C. P. Code the Court inay 
cither ordei that an account shall be taken of what 
will be due to the defendant for the principal and 
interest due on the mo’.tgage, and for his costs of the 
-^uit, if anv, or declare the amount due at the date of 
surii Older ; but in either cases the Court should pro¬ 
ceed to ascertain the amount which would be found 
due on the dale which is to be fi.xed for jjayment and 
>pccify what the consequence of the payment of that 
amount 01 the non-payment thereof would be. *1 ^ 
merely directs that an account should be taken ot what 
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would be due to the mortgagee for l!ic principai and 
interest due on the mortgage as was f>riginal)y (lone 
by the learned Subordinate Judge heie, it» order would 
be nothing more thajt air interlocutory order, to be* 
followed by the making up of such an account; till 
which preliminary decree should not be prepared. 
{^KankaiyaLaL /.C.) MoHKaN Singh e-. THAKUK 
CHANDRA Pal SINGH 

10 0. L. J. 374 : A I. R. 1924 Oudh 140. 

-0, 34. R 7 (c) and 8 (4) and 0. 21, R. 89— 

Decree for rcdemptiojL-^i^'ailure of parties to take steps 
according to the decree—Parties are entitled to be res¬ 
tored to the same position in which they were on 
Passing of the decree in a suit by a mortgagee for pos¬ 
session on mortgagors dispossessing him forcibly. 
Inasmuch as the payment by mortgagor is not barred 

either by the relapse of the period prescribed in the 

redemption decree or by Art. iSi of the Limitation 
Act he can save the mortgage property from sale at any 
time before the sale is confirmed, Where after a 
decree for redemption is passed under O. 34 , R. 7 the 
mortgagor neither pays the amount of the mortgagee 
within the time fixed by the decree nor the mortgage 
applies for sale on the expiry of such period and then 
the mortgagee is dispossessed forcibly the parties arc 
entitled to be restored to tlie same position in which 
they were on passing of the redemption decree in the 
suit brought by mortgagee for possession. It is open 
to them to W’ork out the decree in terms of its direc¬ 
tions if that is not legally barred. After the expiry of 
the period fi.xed by decree without payment of the 
decretal amount, the mortgagee has a right to apply 
under Rule 8 ( 4 ) of Order 34 for a decree for sale of 

the mcrlgage property but that doea not take away 

mortgagor’s right of redemption which he has got even 
after sale under R. 89 , O. 21 . {IVazir Hasan, A. /. 

6\) MD. Baquar Khan z-. Jagat Nakain Lal. 

28 0. C. 46 ; 80 I. C. 760 : 
A. I. R. 1925 Oudh 235. 
— 0. 34, R. 7 (d) — Ho applicability to — Co’fnort’ 

gagor redeeming whole mortgage. 

Order 34 ,R. 7 , cl. (</) applies to the case of a mort¬ 
gagee only and has no application to the case of a co¬ 
mortgagor who liad redeemed the entire mortgage. 
{Scott-Smith and Brasher, //.) Ali AKBAR v. 
SultaN-UL-mulk. a. I. R. 1923 Lah. 129. 

— 0. 34, R. 8 — Consent decree not barring plain¬ 
tiff's right to redeem—Second suit for redemption is 
competent — Limitation Act, Art, 148 . 

When under a compromise arrived ai in a redemp¬ 
tion suit the parties did not agree that plaintiH’s right 
to redeem would be extinguished absolutely, he is not 
prevented from bringing a second suit for redemption. 
The mortgagee is still a mortgagee and does not be¬ 
come the absolute proprietor of the property. A. I. R. 
1922 All. 377 and A. 1. R. 1925 Lah. 31 , kef. {Sulai- 
man and Daniels, //.) MAHOMADI BEGUM v. 

Tufail Hasan. 

23 A. L. J. 888 : A. I. R. 1926 All. 20. 

— -0. 34, Rr. 8 , 7 and Q^Deposit under S. 83 of 
T . P. Act—Pinal decree can be passed once for all. 

Where there is a valid mortgage and a deposit is 
made in the Court by the mortgagor to redeem it, the* 
Court is not bound to first pass a preliminary and then 
a final decree which means the prolongation of the 
proceedings, if no injustice will be done to either party 
by the passing of the final decree at once. (Gokul 
/.)'*Seth roshan Lalz'. Bhuki Singh. 

A. I. R 1922 All. 479. 

———— 0. 34, R. 8 — Order refusing to extend time — 
Second appeal does not lie. 

Where a petition for extension of time under O. 34 , 
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K. S is dismissed, an appeal lies against the order 
under O. 43 , K. 1 (<?) but no second appeal lies. iShah, 
A. C.J. and Kemp. /.) OaTTATKAVA VITHAL 
GaRWARI ^'ASUDEO ANAN'J' GaRGATE. 

47 Bom. 956 • 25 Bom. L. R. 920 ; 

A. I. R. 1924 Bom. 96. 

-0. 34, R. .Redemption by an uiuzuthorised 

person. 

Redemption of a mortgage by an unauthorised person 
does not validly discharge the mortgage. {Abdul Raoof 
and .-Ibdul Qadir, J J f) KaGHO DWaRKA DaS. 

10 P. W. R. 1923 : 79 I. C. 687 : 

A. I. R. 1924 Lah. 738. 

---0. 34, R. 8 — Right of mortgagor to pay the 

amount fixed by the pre/iminar} decree for redemption 
at any time before final decree for sale or foreclosure. 

A preliminary decree for redemption was passed with 
consent of parties fi.ving the amount to be paid and the 
time within which it should be paid. More than 12 
years after the time fixed for payment the mortgagor 
tendered the amount into Court and prayed for the 
passing of a final decree for redemption under O 34 , 
R. S, cl. (i) of the C. P. Code. The mortgagee 
objected that the mortgagor had lost the right of re¬ 
demption, as more than 12 years liad elapsed from the 
due date when his possession became adverse. 
Held, that so long as no final decree for sale or 
foreclosure was passed, the mortgagor liad the right to 
pay the amount due under the preliminary decree. 
{Dalai,/.) BHAWANI PRASAD SiNGH v. RaM 
Rati Kunwar. 28 0. C. 261 r 90 I. C. 418 : 

A. I. R. 1925 Oudh 649. 

" 34. R. 8 Mortgage decree-^Prelimistary 

decree — Redemption—.Money not paid in time—Effect 
! cf. 

Until the mortgagee choo.ses to take action and bring 
the property to sale, the mortgagor judgment-debtor 
under the decree absolute li<is no right to move in the 
matter. The intention of Q. 34 , R. 8 , C. P. Code, is 
that an end should be put to the mortgage once a suit 
for redemption is brought, and such an intention 
would be defeated if the mortgagee after obtaining the 
decree absolute for sale is permitted not to proceed 
witl) the sale, and to prevent the mortgagor from 
satisfying the decree. {Dalai, A /. C.) HayaT 
Mahomed v. Nageswaui Prasad. 26 0 . c. 306 ; 

? h 1^23 Oudh 236. 

‘0, 34, R. B—Proviso-.—Extension of time— 
Contract rate of interest. 

Where a mortgagor seeks an extension of the time 
allowed by thedecree for payment of the decree amount 
and IS allowed an extension, he must pay interest at 
the contract rate during the extended period. {Daniels 

A. J. c.) mt. Bashi Ram v. Bishambak Nath 

_. R- 1922 Oudh 268. 

8 (.4 )—Duty is on the mortgagee to 
apply for obtaining a decree directing sale of the mort¬ 
gage Property. 

The mortgagor is Jiot required by any rules of pro¬ 
cedure to make an application and obtain an order 
thereon before he can pay the amount fixed by the 

decree for redemption of the mortgage. On the con¬ 
trary, the duty is laid on the mortgagee to make an 
applicauon under O. 34 , R. S ( 4 ) for the purpose of 
obtaining the decree directing the sale of the mortgage 
property. OVazir Hasan, A. /. C.) MD. BaQUaR 
Khan <.■. Jagai Narain Lal. 28 0 c 46 ■ 

80 I. C. 760 : A. I. R. 1925 Oudh 255i 

0. 34, R, 8 nnder^Limi^ 

tation Act^ Art. i 8 k 

Article 181 of the lamiiation Act applies to an ap¬ 
plication under O. 34 , K. 8 ( 4 ). {IVazir Hasan, A. /. 
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r . ^ >rT. HAorAR Khan r. Jagat Nakain i.al. 

28 0. C. 46 : 80 I. C. 760 : 
A. I. R. 1925 Oudh 255. 

0. 34, R. 10 —Cosix incurred by }}iortg^i^cr — 
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Objections in execution and appeal—Liability personal. 

The co>ts mentioned in (.). 34 , K. 10 are costs which 
are properly incurre<I in the suit in carrying out the 
direction-^ contained in the decree, fiosls incurred in 
subsequent objections to execution proceedings or in 
appeals from orders passed in execution are not cover¬ 
ed by K. 10 . and the liability of the same is personal. 
(Sulainian, /.) Hk'I KaM v. RaJaH DaT PRaSAT> 
Singh. L- R- 6 A. 530 : 88 I. C. 829 : 

A.I.R. 1925 All. 88. 
_— 0. 34, R 10— Cods cLiinial'le under—Only 

costs in execution. 

Costs which should have been included in final 
tlecree, not claimable in execution, {/^yz-es and Goknl 
Prasad, //.) DaMBAK SINGH v. KaLLVAN SinGH. 

I. R. 3 A. 164 : 44 A. 350 : 65 I. C. 799 : 

20 A. L. J. 170 . A. I. R. 1922 All. 27. 

-- 0. 34, R. 13 — Mort^aspee zo/iose final decree for 

sale is barred by time is not entitled to a share in the 
surplus—~T- P, Act, S. S9. 

After a mortgagee obtains a decree for sale he be¬ 
comes a decree-holder and not a mere mortgagee. If 
he allows his rights under that decree to become barred 
by time he cannot be said to be a person who still has 
interest in the property sold and therefore he is not 
entitled to any surplus of the .sale proceeds of the 
niorlgaged property sold in execution of prior mortgage 
decree. {Snlaiman and A’anhaiya Lai, jj.) MaHAM* 

mau Audul Rahim khan -o. Ram Rharos ojha. 

22 A. L. J. 825 : L. R. 5 A. (Civ.) 596 : 
83 1. C. 1033 : A. I. R. 1925 All. 6. 
_0. 34, R. 13 — Applicability-Puisne mortgagee 

not party—Claim to surplus. 

There is nothing in O. 34 , R. 13 to show that it 
applies only to cases where a subsequent encumbrancer 
is a party to the suit and the decree in e.xeculion. A 
puisne mortgagee who is not a party to the suit can 
claim to the surplus sale proceeds. {Uevadoss, /.) 
KRISHNASAMJ BHAGAVATAH V. THIRUMALAI lYEK. 

90 I. C. 410. 

__(I. 34, R. 14— Personal remedy—Mortgagee 

obtaining simple money dcerei—Property under mort¬ 
gage can be sold in execution. 

\ mortgagee, who has obtained a simple money- 
decree, is competent, to bring the mortgaged property 
to sale in execution of his decree, if the mortgage has 
ceased to be enforceable. {^Walsh and IVallach, J J.) 
Tansukh Kai Sri Gopal. 19 A. L. J. 728 : 

63 1. C. 445 : 43 A. 677. 

___ 0 . 34, R. 14— Money decree under a different 

mortgage—Rule docs not apply. 

Where there are simultaneous and different mort¬ 
gages which could reasonably be treated as constitut¬ 
ing one transaction the Court would be slow to allow 
the plaintiffs to resort to a device which would enable 
them to do something which it is the object of Rule 14 
pi'(»vent. But where the transactions are distinct 
and independent, it does not matter if the plaintiffs 
seek to enforce the decree .against the mortgaged pro¬ 
perty so long as the claim in respect of which they 
have obtained a deciee i< not a claim under the parti¬ 
cular mortgage. Whether the claim arises under an¬ 
other mortgage or is a simple- money claim cannot 
make any difference to the application of Rule 14 . 
\shah, . 4 g. C. J. and Kincaid , /.) BaI XUkJ.VN 
BEGAM V. HaNSRAJ Ji-THUMAL AND CO. 

49 Bora. 208 : 86 I. C. 870 ; 27 Bom. L. R. 202 : 

A. I. R. 1925 Bom. 239. 


- 0.34. R. 14 —Sale in contravention of—Effect 

of—Sale in execution of money decree — Purchase. 

Under O. 34 , K. i4, C. P. Code, is confined only to 
claims arising under the mortgage and has no appli¬ 
cation to a case where the sale takes place in execution 
of a decree for money upon a claim not arising under 
the mortgage, s B. L. R. 450 ; 32 C. 296 , Ref. 
(Chatter/ee and Pearson, jj.) RaJa JaGADISH 
CHANDRA Di:0 DHADAI. DEB v. BHUBANESHWAR 
MITRA. 27 C. W. N. 38 : 37 C. L. J, 286 : 

A. I. R. 1923 Cal. 121. 

■ ■■ ' ■ 0. 34, Rr. 14 and \b—.-Charge m property.-^ 

Claim for future maintenance—Remedy by suit — Exe¬ 
cution. 

The mortgage cliarge mentioned in U. 34 , U. 1 . 1 , C. 

P. Code, is a mortgage or charge existing prior to the 
date of the decree and not one created by the decree. 
The principle that a person who holds a mortgage or 
charge should have recoui'se to a suit, is recognised for 
the benefit of the person against whom the mortgage 
or charge may have to be enforced and it is competent 
to such a person to waive the protection accorded to 
liim by O. 34 , R. 14 , C. P. Code, or by S. 99 , T. P. 
Act. The petition of compromise which was incor¬ 
porated in the decree stated that the plff. would be 
entitled to a maintenance at the rate of Ks. 4 per 
month, and that if the amount was not paid from 
month to month, the plaintiff would be entitled to real¬ 
ise the sum from the defendant by execution of the 
decree. The petition finally recited that ail the pro¬ 
perties mentioned in the schedule to the plaint would 
remain charged for the payment of the allowance as 
maintenance, //eld, that the decree-holder was entitled 
to recover in e.xecution without further suits, the allow¬ 
ance as it accrued due. It is not competent to the 
judgment-debtors to resile in execution proceedings and 
contend that notwith.standing the express provisions of 
the decree, the decree-holder must be driven to a 
separate suit. {Mookcr/ee ami Panton, JJ.') INDRA- 
MANX DASI V. SUKENDRA NATH MaNDAL. 

35 C. L. J. 61 : A. I. B. 1922 Cal. 35. 
0. 34, R. W- Applicability—Civil Procedure 


Code, O, 20 , R. II {z^—Seeurity bond given by tudg- 

ment debtor to decree-holder pursuant to order under^^ 
Enforcing of, in execution — Decree-holdePs right of — 
Decree against father only — Bond given by father and 
sons—Adjudication of judgment-debtor as an insolvent 
sn’/sequent to execution of bond—-Effect, 

Immoveable properties given by a judgment-debtor 
as security pursuant to an order made under O. 20 , R. 

11 , Cl. ( 2 ) of Civil Procedure Code can be realised by 
the decree-holder in execution, and he is not obliged 
to have recourse to a regular suit for the purpose. 
O. 34 , K. 14 of Civil Procedure Code is no bar to the 
decree-holder realising such security in execution. The 
mortgage or charge mentioned in O. 34 , R. I4’ Civil 
Procedure Code, must obviously be a mortgage or 
charge e.xisting prior to the decree and not one created 
by the decree itself or one created by the act of parties 
subsequent to the decree. The wonJs “claim arising 
under the mortgage” have been substituted in O. 34 , 
R. 1 4, Civil Procedure Code, for the words “any claim 
whether arising under the mortgage or not” in the re¬ 
pealed 8 . 99 of the Transfer of Property Act ; and ^e 
effect of this alteration is to confine the prohibition 
against bringing the mortgaged property to sale except 
by bringing a suit, to cases where a mortgagee has 
obtained a personal decree against the mortgagor on 
tlie mortgage debt, //eld further, that neither the 
terms of the .'ccurity bund by which the security refer¬ 
red to above was given nor the order of the Court 
passed as a result of the execution of such bond pre- 
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eluded the security from being enforced in e.vecuUun. 

that the fact that the decree was passed 
against the father only vvhile the bond was executed by 
him and his sons was not a bar to the security being i 
enforced in execution, {l^oikatasubba Rao and j 
Madhavan iXair.J /.) OFFICIAL RECEIVER, TaNJORE 
V. NaGARATNam. 49 M. L. J. 643, 

--0. 34, R. 14 — and lease back in 

same transaction— R. applies though mortgagee 

obtains deeret for reiit on the lease document alone. 

Where there was a mortgage with possession and 
lease back on the same day, the two documents must 
be treated as one. Though in the lease deed it is agreed 
that arrears shall be paid by the sale of the equity of 
redemption, this is not sufficient to justify their being 
treated as separate documents. Once the two docu- | 
ments are treated as one, although the mortgagee may i 
obtain a decree for rent^on the lease document alone, 
nevertheless his claim is one arising under the mort¬ 
gage and within the mischief of O. 34 , K. 14 . {Jackson, 

/.) N. C. Lakshi-kutti Amma V. V. Maria 
THUMMA. 20 I. W. 649 : 36 M. L. T. 118 : 

(1924) M. W. N. 771 : 82 I. C. 504 : 
A. I. E. 1923 Mad. 127 : 47 M. L. J. 798. 

_ 0. 34, E. 14 — Money-decree—Sale of property 

ift execution. 

The rule does not bar the sale of the mortgaged 
property in execution of a money decree obtained in 
respect of the property, the mortgage right being 
extinguished by limitation, compromise or some other 
legal defect. {Spencer and Ramesam, /Jf) Aru* 
MUGAM PILLAI v. ALAGAPPA CHETTIAR. 

(1921) M. W. N. 376 : 62 I. C. 756 ; 14 L. W. 331 : 

41 M. L.J. 160. 

- 0. 34, E. 14 —Decree de luring a charge on 

certain property of defendant—Charge can be enforced 
in execution—Separate suit is not necessary — Execu¬ 
tion—Declaratory decree. 

It is not necessary that in every case where it is 
sought to enforce a charge created by a declaratory 
decree the person for whose benefit the charge is 
created must lesort to the procedure for enforcement 
of claims under a mortgage. 2 P. L. J. ^ 5 , Foil ; 

I P. L. W. 69 , Dist, and 22 Cal. 859 , Not Foil. Plain* 
lift obtained a decree declaring that she was entitled 
to a certain maintenance allowance from the defendant 
to be recovered from certain properties belonging to 
the defendant. In execution of this decree the 
plaintiff made an application for the recovery of a 
certain sum on account of arrears of maintenance by- 
sale of the properties charged. Held, that although 
the decree obtained by the plaintiff was declaratory in 
form it was capable of execution and the decree 
obtained by the plaintiff being a money decree the 
interest of the judgment-debtor in the properties 
charged with the payment of maintenance allowance 
could be sold in execution of the decree. The pro¬ 
vision of R. 14 of O. 34 of the C. P. Code, did not 
apply to such a case {Mulltck and Ross, JJf) HaRI 
SaNKAR RaI V. TAPAIKUER. 4 Pat. 693 : 

6 P. L. T. 802 : A. I. B. 1926 Pat. 31. 

-— 0. 34, E. 14 —Compromise decree—Provision 

for Payment of mortgage mcmey in instalments — 
Default —Provision for sale—Effect of. 

In a suit for sale on a mortgage instead of the usual 
mortgage decree a compromise decree was passed 
which provided that the judgment-debtor should pay 
the decretal amount in certain instalments, and if he 
.should fail in the payment of three consecutive 
instalments^ then execution for the w*hoIe amount 
should issue against the other property of the judgment 
debtor ahd in the event of the amount not being 
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re;ilis<.d in that manner, again-^t the mortgaged 
properties. Held, that the decree itself ordered, in 
the event of default and in the event of the other 
properties of the judgment-debtor proving insufficient, 
a sale of the mortg.aged property and it was not 
necessary for the decree-holders to bring a suit for the 
sale of the property merely becau.se the other remedy 
given under the decree lias proved infructuous. The 
decree in the case was something more than a decree 
for the payment of the money in satisfaction of a 
claim arising under a mortgage and O- 34 , R. 14 ti>cl 
not govern it. {Miller, C. J. aJid JCuhvant Sahay, 
J.) Chaukasi Mahasarick 2/. Bhagvan Sahu, 

1923 P. H. C. C. 209 : 2 Pat. 787 : 

A. I. E. 1924 Pat. 20. 

- 0. 34, E. 14 —Mortgagee suing o?t mortgage 

debt cannot sell bare equity af redemption on execution. 

The object of U. 34 , K. 14 is to prevent mortgagees 
from suing their mortgagors on the mortgage debt as 
such and in execution selling the bare equity of re¬ 
demption depriving the mortgagor of the right of 
redemption that would be given to him by the decree 
for sale {Raymond and A/adagat'kar, A. J. O.) 

Murad ?■. Dayaraim. 78 I. C. 49 : 

A. I. E. 1925 Sind. 156. 

- 0. 34, E. 15 — Mortgage—Prior and Puisne 

mortgagees—Decree obtained by one svithout impleading 
the othei — Rights. 

The rule that under the new Code of Civil Procedure 
the puisne mortgagee can bring the mortgaged pro¬ 
perty to sale without impleading a prior mortgagee 
would apply in an ordinary case in which the property 
belongs to the mortgagor, but where the relief claimed 
by the puisne mortgagee is against the mortgaged 
properly which has been sold in satisfaction of a 
decree on a prior mortgage to which he was not a 
party, the rule would not apply. He must first redeem 
the prior mortgage and then bring the property to sale. 
{Gokut Prasad, J.') BENAKSI GOLDSMITH v. BHUL 
LAU. A. I. E. 1923 All. 423. 

- 0, 37 —Suit under on promissory note—Oral 

agreement as to payment of interest — Decree. 

In a suit on a promissory note instituted under 
Chapter 37 of the C. P. Code where no leave had been 
obtained to defend the suit the plaintiff is not entitled 
to a decree for intere.st at 18 per cent on the strength 
of an oral agreement alleged in the plaint. The 
plaintiff can only get interest at 6 per cent. {Rankin, 

J.) Kader Buksh 7 '. Shaikh SeraJuddin. 

49 Cal 716 : A. I. E. 1922 Cal. 513. 

- 0. 37 —Suit under ~ Limitation Act, Art 5 —- 

Applicability. 

Art. 5 of the present limitation Act does not apply 
to suits under O. 37 of the C. P. Code. {C, C. Chose, 
/.) Raeindra Nath Dutt v. Abdul Ahad. 

62 C. 954 : 29 C. W. N. 589 : 

41 C. L. J. 368 : 88 I. C. 400: A. I. E. 1925 Cal. 781. 
- 0. 37 — Defence doubted by Court — Procedure. 

Where in a suit on a pro-note under O. 37, the deft, 
applies for leave to appear and defend the suit, and 
the Court doubts the sincerity of the defence, it 
should grant leave on condition that the deft, should 
pay into Court the amount claimed. {IVallis, C. /. 
and Hughes, J.) CHAKRAPANI CHETTIAR v. 
Kamalavali Ammal. 60 I. C, 639 - 

12 L. W. 712. 

— ■ “0. 87, E. 3 — IVhere after many hearings on 

final hearing day defendant's vakil states he has 710 
instruetiems but Court proceeds -with ease on merits, 
order is not under O. 9 , R. 13 but O. 37 , R. 3 applies. 

Where after many hearings the defendant’s Vakil, 
states on the final hearing day that he has no instruc- 
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tiuns, but the (.'onri (iisposci- t)f ilu easv tui the rnuiil' 
th<;re is an .'ippt-arani.e a.nd C>. ?7. K. .7 applies to the 
ease. Tlu- remedy of the «lefi. .igainst fh'- Court’s 
order is by way of appeal an<l not by way of an applica¬ 
tion to set aside the decree as if it had been made 
under O. K. ij. {Phillips .uu! Oiigers, JJP. lb\bA- 
KRISHN.X AIVAU Ml’! HAM.M.Vb. 

82 I. C. 1028 . A. I. R 1925 M. 316. 

--0. 37. R- 3— /.t'a7'c to —Grant of 

— Di^rrctioi! of Court — Print}files ‘-Paynitnt into 
Co]}rt or f}trnishing seturity—Contiition as to—Order 
inifiosm^ — I4^hen firofier. 

The que.stion to be considered on application under 
<•>. 37. K- . 3 ’ Code, is whether or not a triable 

issue is disclosed on atiridavit or otherwise by the defen¬ 
dant. By triable issue is tneant a plea which is at least 
plausible. The defendant must .state what his defence 
is and must, as a rule, bring something more before the 
('ourt to show that it is a dona fide defence, and not 
a mere attempt to gain time by getting leave to 
defend. Once the Cotirt comes to the conclusion 
that there is a triable issue in the case, it must grant 
leave to defend without requiring the defendant either 
to pay the amount claimed into Court or to furnish 
security therefor. .Such a condition must be imposed 
only in exceptional cases, where, for instance, there 
appears to be .so grave a suspicion that the Court 
comes to the conclusion that the defence bs put in 
only in order to obtain further time. (^Sehioade, C. /. 
and Ramesam, /.) I’KkIYA MlVANA MaRAIKAVAH 

r SUBRAMANIA AIVAK. 19 L. W. 342 = 

(1924) M. W. N. 240 : 34 M. L. T. 310 : 
78 I. C. 505 . A. I. R. 1924 Mad. 612: 46 M. L. J. 256. 
———0. 37, Rr. 7 and %—/nteresi ufi to reJemfi- 

tion. 

The parties did not complete redemption of a mort¬ 
gage if it remained unredetmed on the expiry of four 
years from date as agreed. Held, the mortgagee in 
possession is entitled to damages and the fair measure 
of damages is firima facie the rale of interest deter¬ 
mined by the parties in their original contract. Before 
the defendant can be redeeme*! the plaintifi must pay 
him interest in accc^rdance with the term.s of the 
contract up to the date of redemption. (/«' Rossignol 
and Harrisofi, //.) M.ANOLI <•. UlDHA l.Al.. 

A. I. R. 1923 Lah. 404. 

_^0. 38— Sinai/ Cait^e Court—If can attach 

immoveable firofierty. 

Small Cause Court cannot attach immoveable 
property. {^Rankin and H. P. Ghose^ SadEK 

ALir/.SAMED am. 28 C. W. N. 16 : 

A. I. R. 1924 Cal. 193. 


- 0. 38. R. l—Jnttni to delay — Atiendanee in 

Court at another filaee. 

Where a person has to leave his place of residence 
for attendance in a Criminal Court, his departure is not 
with a view to delay the plaintiff or avoid the process 
of Court or to obstruct or delay execution. Court is 
not justified to issue an order under O. 38 , R. 1 , C. P. 
Code. {Chevis, A. C. /.) DaULAT RAM 7 ^ KiRPa 
Ram. ^ Lah. L. J.423. 

_-0. 38. Rr. 1 and b~Arrest and attachment 

before judgment^MortgaSed firofierty. 

The power of the Court to issue simultaneous exe¬ 
cution for arrest and attachment is entirely discretion¬ 
ary and the Court has the same power in matters 
before judgment limited by the provisions of O. 38 , 
C P. Code. Even mortgaged property mav be attach¬ 
ed before judgment in a mortgage suit. ^Duckworth 
and Godfrey, /J.) K. O. M. SYED HOOSSEIN r. S. 
R. M. M. C. T. CHETTY Firm. 3 Bnr. L. J. 169 : 

2 Rang. 362 : A. I. R. 1924 Rang. 361. 
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- 0. 38, R. 2 (2)— Surety — ICxteui of liability 

— Proanetion of tudgment-dehtor. 

Where a person .stands surety under O. 38 , R. 2 , C. 

P. Code, for another arrested before judgment the 
surety is not discharged from liability unless at the 
time when the judgment-debtor is produced, he can 
be called upon to pay up the decree amount or suRer 
imprisonment in default. The mere production of the 
debtor with a production order does not absolve the 
surety. (^Maung Kin. Jf) SUBRAMANIA lYER v. 
abdui. Rahman. ll L. B. R.444 • 

1 Bur. L. J. 196 : A. I. R. 1928 Rang. 98 (3). 

- 0. 38, R. 6 —Intent to obstruct or delay is 

essential. 

Intent to obstruct or to delay the execution within 
the terms of the rule must be clearly proved. Vague 
allegations about the defendant being about to remove 
the whole or any part of the pi^perty from the local 
limits of the jurisdiction of the Court will not suffice. 
{Madeod, C. J. and Shah, /.) SenaJI 2 *. PaNAJI. 

23 Bom. L. R. 1228 : 46 Bom. 431 : 

A. I. R. 1922 Bom. 276. 

- 0. 88, R. 5 —Defendant attempting to dispose 

if property during pendency of suit is not enough. 

The fact that the defendant has attempted to sell 
some of his property during the pendency of the pro¬ 
ceedings against him is not enough, to infer that the 
i bale wa.s w ith intent to obstruct or delay the execution 
of any decree that may be passed against him which 
is necessary to invite the application of O. 38 , R. 5 
of the Code. acleod. C. J. and Shah, J.^ NOW- 
ROJi PuDUMJi V. Deccan Bank, Ltd. 

45 Bom. 1266 : 63 I. C. 958 : 23 Bom. L. R. 560. 

—— 0. 38, Rr. 5 and ^—Provincial .Small Cause 
Court can attach intmo'oealde property before iudgme7it, 
1923 C. 176 overrided. 

Per Curiam \ A Provincial Small Cause Court has 
jurisdiction to order an attachment of immoveable 
property before judgment. 

Sanderson, C. / ■—The provisions of cl. ( 7 ) of 
S. 94 are not excluded by reason of S. 7 and the order 
for attachment there referred to must mean an order for 
attachment before judgment ; it follows therefore that 
a I’rovincial Small Cause Court has jurisdiction to 
make an order for attachment before judgment of any 
property including imniovcablo property. There is a 
distinction between making an order for attachment 
and making an attachment. It may be that if a Pro- 
vincial Small Cause Court were to make an order for 
attachment of immoveable property before judgment 
it would be necessary for that Court to transmit the 
order to a Court of Ordinary ('ivil Jurisdiction for the 
purpose of the order being carried out and the property 
attached. A.I.R. 1924 ^a1. 193 . /♦-“-Small 

Cause Court cannot attach property whether moveable 
or immoveable. Mukerji, O. 38 has not been ex¬ 
cluded either by S. 7 read with S. 94 or by O. 50 and 
therefore it is applicable to a Provincial Court of 
Small Causes. The case in A.I.R. 1923 Cal. 176 . if it 
purported to lay down that a Provincial Small Cause 
Court can attach immoveable property and not merely 
make an order of attachment thereof was not correctly 
decided, nor was the case in A.I.R. 1924 Cal. X 93 cor¬ 
rectly decided if it meant to lay down that no such order 
can be passed by a Provincial Court of Small Causes. 
(Sanderson, C. J., Walmsley, Neivbould, Mukerli and 
Ckotzncr, JJ.') F. B. BaRAD KaNT RaY r. SHAIKH 
MaUUDDI. 28 C. W. N. 1056 : 40 C. L. J. 199 : 

62 I. C. 109 : A. I. B. 1925 Cal. 1 : 69 CaL 2T6. 
-0 38, Rr. 5 and 6 and 0. 43, B. 1 (q) 

—Attachment before judgment—Conditicmal order on 
failure to give security—Security furnishing—Appeal 
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f rom order—Letters Pntenty el. 15 . 

C). 38 , K. 6 ot the C. P. ^'ode. empower? the Court 
in the events stated to direct the atlaciiment of the 
defendant’s property. The power given by O. 38 , U. 5 
to make an alternative order directing the defendant 
within a specified linte to furnish secuiity or to appear 
and show cause why he should not furnish security car¬ 
ried with it as an incident the power, after hearing the 
defendant, to confirm the order that security be fur¬ 
nished. Under its general powers the Court n>ay then, 
if necessary, extend the time for the furnishing of the 
security. Where the defendant fails to show cause 
why he should not furnish security the Court may, 
under R. 5 , direct finally that security, be furnished or, 
in the alternative, under K. 6 direct the attachment of 
the defendant’s property. The power of attachment 
also exists if the required security is not furnished. 
The provisions of the C.P.Code. do not contemplate an 
appeal from an order directing the defendant to fur¬ 
nish security. An appeal lies from an order of attach¬ 
ment made under R. 6. Where an order for attach¬ 
ment is made on failure of the defendant to furnish 
security and the defendant in fact furnishes such secur¬ 
ity, there is no operative order of attachment and the 
remainder of the order is merely an order for the fur¬ 
nishing of security not appealable either under the 
C.P. Code, or as a judgment under the l..etters Patent. 
{^Sanderson, C. J and Pie/tardson, J.') HaJI MOHA- 
MUDDIN AND CO. THK EaSTERN JAPAN TRAD¬ 
ING CO. 50 Cal. 215 : A I. R. 1923 Cal. 639. 

-0. 38, R. 5 —Small Cause Court—Immoveable 

property. 

It is open to a Small Cause Court to attach immove¬ 
able property before judgment under O. 38 , K. 5 . C. P. 
(.'ode. ev.>hould and Panton, JJ-') KaDARNATH 
Paramanik V. Hem Nath Kakmakar. 

49 Cal. 994 : A. I. R. 1923 Cal. 176 (2). 

—0. 38, R. 6 — Attachment before hidgment — 
Money deposited by sureties for release of attachment — 
Assets held by Court—Rateable distribution. 

The attachment before judgment should restrict the 
rights of persons holding decrees against the defendant. 
Where assets are held by a Court, the intention of 
legislature is to afford every creditor equal opportuni¬ 
ties of obtaining a rateable advantage in the available 
assets of the judgment-creditor. {^Richardson, y.) 
GhISULAL V. TODARMAL. 26 C. W. N. 169 : 

A. I. R. 1922 Cal. 19. 
- - --0. 38, R. 5 —Attachment before judgment — 

land situated in Agency tract—Vizagapatam Court 
has no Itirisdiction to attach — C. P. Code, S. i. 

The Subordinate Judge of Vizagapatam has no juris¬ 
diction in a suit pending before him to attach before 
judgment properties which admittedly are in the 
Agency tracts over which his Court has no jurisdiction. 
42 M. 813 (P. C.) Rel. on. {Wallace and Madhavan 
A- air, //.) ZUBEDA BEGAM V. KOMMANA. 

88 I. C. 430 : A. I. R. 1925 Mad. 1100 : 

48 M. L. J. 680. 

———0 38, B. 5— Attachment before judgment of 
immoveable property—Small Caute Court—Powers of 
— Praz'incial Small Cause Cour 's Act. 

Under the present Civil Procedure Code a Court 
exercising the jurisdiction of a Small Cause Court can 
attach immoveable property before judgment under 
O. 38 , R. 5 . ( 1891 ) A. C, 407 , Ref. 46 C. 717 , 49 C 

994* Foil. 6 M.H.C. R. 91 , Dist and Expl. as good law 
at that time. {Dez’adoss and Wallace, JJ.') KOTHAN- 
DARAMA CHETTIAR V, ANNAMAI.AI PILLAI. 

48 U. 488 : (1926) H. W. N. 169 : 22 L. W. 103 ; 

87 I. C. 399 : A. I. B. 1925 Had. 589 : 

48 M. J., J. 406. 


C. P. CODE (V OF 1908), 0. 38- R 5. 

- 0 . 38. R. b — 7 he giiesti<oi of the semuty bond 

being oTailablc for p/oeeedi/igs not only in the Court to 
to/iich il ~oas given but als<‘ in the Courts of Appeal, 
depends on the Iti.'iguage of the bond as const rued with 
reference to the surrounding circumstances of the case. 

WTiere the securit)' bond executed bj- the defendant, 
to the Court, in pursuance of the latter’s order under 
K-S, O. 38 recited that the defendant had thereby given 
as security certain propertj’ and tlial in case the suit 
was decided in plaintiff’s favour, the defendant would 
be responsible for the suit amount, held, that the 
bond which really took the place of the attachment 
before judgment was meant to give security only for 
the purpose of enabling the ist Court to execute its 
decree in case it passed a decree. And as that Court 
(lid not pass a decree at all but dismissed the suit, the 
bond ceased to have any further effect, though the 
appellate Court decreed tliesuit. 42 All. 158 (P. C.), 
Dist Case-law discussed. {Krishnan and Odgers, J J.') 

D. S. .S. SPBBARAMA AVVAR V. SO^tALINGA SUBBA 

AJVaK (1924) M. W. N. 495 : 82 I. C. 461 : 

A. I. B. 1925 Mad. 114 : 47 M. L. J. 523. 

-0. 38, R. 5— AttaeJiment before judgment — 

Becomes attachment in execution on order for sale after 
decree. 

Attachment before judgment becomes attachment in 
execution when order is passed for the sale of the 
attached property and possibly even on the date when 
application is made for execution after decree. 
{K rishnan and Ramesam, J J.) VeLLAYAN ASaRI v. 
SIVaGNANAM ASARI. 34 M. I. T. 193 : 

79 I, C. 917 : A. I. R. 1925 Mad. 49. 
-0. 38, R. 5— Position of attaching creditors. 

Schwabc, C.J.'. —It isjgenerally accepted as conclud¬ 
ed that the fact that the property is attached, or the 
proceeds thereof are in theCourt, does make It the pro¬ 
perty of the attaching creditor. It is available for 
any subsequent decree-holder against the same defend¬ 
ant. Under S. (5o, C. P. Code, any property can be 
attaclied wliich belongs to the judgment-debtor or 
over which, or profits of which, he has a disposing 
power which he may exercise for his own benefits. 
The judgment-debtor has no power of disposing of 
property attached before judgment for his own benefit 
and it is doubtful whether such property can be said 
to belong to him within the meaning of S. 60 or whe¬ 
ther it can be taken in execution so long as the Court 
holds it in its custody pending the decision of the suit 
before it. If the prevalent view of law referred to 
above is correct, the result is that a plaintiff, who gets 
an order to attach before judgment because he satisfies 
the Court that there is a danger of the property being 
made away with and that enough ought to be preserv¬ 
ed pending his suit to satisfy ary decree he may get, 
may find that the property he has preserved is taken 
away from him pending his suit by a decree-holder 
who is lucky enough to get a decree more quickly. 
Indeed it would be easy for a defendant, who wishes 
to take his property out of the reach of the attachment- 
creditor, after attachment to get or even to create, a 
friendly creditor for an amount large enough and allow 
him to take judgment and gets the property attached 
in execution while he delayed the suit of the original 
attaching creditor whose fate seems to be entirely writh 
the discretion of the Custody Court. {Schwabe, C. 
Krishuan and Wallace, //.) NaCHIAPPA CheTTIAR 
V, SUBBIER. 17 I. W. 390 : 32 M. L. T. 198 • 

A.I.R^ Mad. 505 (F. B.) : 44 M. I. J. 413. 

- 0. 38, R. 5— Attachment before judgment— 

A^on-compliaiue with the provisions of R. 5 — Attach' 
ment ultra v\x^%—Alienation not void. 

An attachment before judgment without complying 
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\sith iht provi'*ioiis of K. 5 is; iiit>a r//-. • and iheic- 
fore such an attachment does not come in the way of 
alienation of that property. (A'e/rtw/, y.) BaNSI- 
LAI, r-. Sn ARAM- A. I. R. 1922 Nag. 238. 

-0. 38, R o anrt 0. 21. R. 67- AttuchmcJit 

hefotc ind^^nu'ht—of rx ccutioft nppUration 
rcast's on. 

An attachment before judgment ceases to be opera¬ 
tive on the dismissal of the first application for execu¬ 
tion. 17 N. L. R. 121 . Foil. {.Hollifax, A. /. C.) 

AMOLaKRAO?' MaHIPATRAO. A.T.R. 1922 Nag. 81. 

_0. 33. R. 5 and 0. 21, R. 67 —Attachment 

before hfd.^nunt — Berome.c one in e.xeention on applica' 
lion in excention. 

.An attachment before judgment made under O. 38 , 
K. 5 of the Code, becomes one in execution on an ap¬ 
plication for execution and R. 5 ” G. 21 will apply 
to it equally with tlie other rules of O. 21 . {.flalhfax, 
A. /. C.) n \NPAT MURUNDA. 

63 I.C. 712 (2'): 17 N. L. B. 121. 

■— 0 . 38, R. 5 —Suit dismissed for default hut 
restored and decreed—Surety is liable. 

Surety is liable though suit is once dismissed for de¬ 
fault and immediately restored. 42 A. 158 (P. C.), 
Foil. 45 Cal. 780 . Dist. {Daniels. J. C.) CHHOTFA' 
LAL V. SOHRAB .‘VLI. 12 0. L. J. 521 * 

2 0. W. N 372 : 89 I. C. 17 : A. I. R. 1925 Oudh 592. 

—0. 38, R. 8 —Considerations ^uidin^ the ap- 
plicability of the rule. 

The power given under tlie C. 1*. Code to attach 
before judgment should be e.xercised only on clear proof 
of the existence of the mischief aimed at. The Court 
must be satisfied not only that the defendant is about 
to dispose of his property or to remove it from the 
jurisdiction of the Coart, but also tliat his object in so 
doing is to obstruct or delay the execution of any decree 
that may be passed against him. If the Court accepts 
the view that defendant has no intention of alienating 
the property, there is no power to order attachment. 
{Miller^ C. J. and Kutwant Sahay. /.) CHaNDRIKA 
PraShao Singh j". Hira Lal. 5 Pat L. T. 124 : 

A I R. 1924 Fat. 312. 

_«_0. 38, E. 5— Order under — :\'o appeal lies — 

Letters Patent {Ran^.') el. 13 — C. P. Code, O. .jq, 
R, I (^). 

An order made under the provisions of O. 38 , K. 5 is 
not a ‘Judgment ” within the meaning of clause 13 of 
the Letters Patent, because it is a mere interlocutory 
order which does not affect the merits of the dispute 
between the parties by determining some right or liabi¬ 
lity which is in controversy between them in the suit 
and therefore no appeal lies from that order. A. I. R. 
1925 , Rang. 225 Foil. 26 Mad. 502 and 32 Bom. 602 , 
Expl. {licald and Lcntai^ne, //■) MenGHA SINGH 
r'. SucHA Singh. 

4 Bur. L. J. 108 : A. I. R. 1925 Bang. 267. 

, ——0. 38, R. 6 — Attachment before iudt^ment com 

Unties till removed by Court. 

Attachment before judgment continues in force 
until it is put an end to by the Court. {Phillips, J.) 
Rasappa Pillai V. DORAISWAMI REDDIAR. 

(1925) M. W. N. 486 ; A. I. R. 1925 Mad. 1041 • 

49 M. L. J. 88 . 

-0. 38, R. 6 —Afortjfaffe suit—Properties other 

than the mortgatied ones may be attached before judg- 
ment where mortgaged property is likely to prore 
insufficient security for the loan. 

Provided that circumstances exist which satisfy the 
Court as to the desirability of an attachment of proper¬ 
ties other than the mortgaged ones, before judgment, 
in a mortgage suit, such attachment must be ordered 
when it is apparent that the mortgaged property does 
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not piovide a sulBcicnt secunty for the loan and that 
the mortgagee will eventually have to claim a personal 
decree. 46 Cal. 245 , Foil. {Das and Ross,/j\ 

Jatimoyek Debi V. Raghunath Pathak. 

3 Pat. 966 : 1925 P. H. C. C. 68 : 85 I. C. 9 • 

6 Pat. L. T. 823 : A. I. R 1926 Pat. 291 (1). 

- 0. 38, R. 9 —Attachment before f'udgment is 

not res'ived on reversal of decree dismissing the suit-~- 
Objector objecting to attachment need not, therefore, sue 
within one year if suit is dismissed within one year of 
adverse order^C, P. Code, O. 21 , R. 63 . 

It is obligatory upon the Court to withdraw an 
att«>chment before judgment upon the dismissal of the 
suit and the reversal of the dismissal on appeal does 
not operate to revive the attachment which has been 
cancelled. When therefore, in execution proceed¬ 
ings a fresh attachment is effected objector has a 
right to prefer a fresh claim, and the period of one 
year should be counted from the date when his fresh 
claim is rejected. 33 C. L. J. 201 : 22 C. W. N. 297 
and 13 C. L. J. 243 , Foil. {Greaves and Chakravarti, 

//.) Sailesh Chandra v. joy Chandra Roy. 

87 I. C. 756 (2) : A. I. R. 1925 Cal. 1147. 

' ■ " ■ 0. 38, R. 10 —Attachment before judgment _ 

Property sold — Decree—Proceeds reeco'ered by ptevious 
decree-holdei—Suit to reem-er share. 

Where certain properties are attached before judg¬ 
ment in a suit and sold and a decree obtained later, 
and the decree holder does not execute his decree, he 
cannot afterwards bring a suit to recover his share of 
the proceeds, if a previous decree-holder has attached 
and recovered them. {Macleod, C. J . and Fawcett, /.) 
VISHNU DHONDDEV V. Rampratap Daulatram. 

45 Bom. 360 : 59 I. C. 713 : 22 Bom. L. B. 1407. 

— 0. 38, R. Attachment of interest of eopar- 
eener—Decree passed afterguards against him—Opera¬ 
tion of survivorship is subject to satisfaction of decree. 

An attachment before judgment followed bya de 
cree prior to the judgment-debtor’s death has the effect 
of precluding the accrual of title by survivorship as 
against the attaching creditor in the same w’ay as an 
attachment after decree. The operation of survivor¬ 
ship is not. however, altogether stopped by reason of 
the attachment, whether l)efore or after decree, for if 
the attaching creditor does not execute his decree, or 
if the entire property is not needed to satisfy the decree, 
then the property or the surplus, as the case may be, 
will go to the other co-parceners. 5 Cal .148 (P.C.) and 
26 M. L. J. 517 , Foil ; 38 Bom. 105 Dissented from. 

IVallaee, J. —The accrual of survivorship is not pre¬ 
vented but operates subject to the prior rights of the 
attaching decree-holder and other decree-holders who 
are entitled to take advantage of the attachment to 
have their decree debts satisfied in execution proceed¬ 
ings against what was the share of the deceased judg¬ 
ment-debtor coparcener, {Wallace and Madhavan 
A^air, //.) SaNKART INGA V. OFFICIAL RECEIVER 
OF TINNEVELLY. (1926) M. W. N. 832 : 

A. 1. B. 1926 Had. 72 : 49 M. L. J. 616. 
——0. 38, R. 10 — Pdfeet of—Position of the atta¬ 
ching creditor. 

An attachment confers no sort of Hen or charge 
upon the attached property and effective to create any 
sort of legal right in the attaching creditor to have 
the property ear marked for the satisfaction of any 
decree he has obtained or may obtain and it is no 
sense to be regarded as the inception of the execution 
on behalf of the attacher. Muen less does it enure to 
create any such right for the benefit of the other cre¬ 
ditors seeking for decrees or for execution of decrees 
or for rateable distribution under S. 73 . And it then 
can be used for one purpose only., viz to defeat and to 
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render void any private alienation made during its 
continuance. {.Sthivabe^ ICrishnan a7td Wallace-^ J 

Nachiappa Chlti iarzv. Subbier. 

17 L. W. 390 ; 32 M. L. T. 198 : 

A. I. B. 1923 Mad. 605 ; 44 M. L. J. 413 (F.B.). 

0. 38, Rr. 10 and 8 and Attachment 

before judgment—Effect on survivorship. 

An attachment before judgment does notrank in the 
same position as an attachment after judgment. O. 38 
R. 10 , C. P. Code, makes it clear, and therefore an 
attachment before judgment will not defeat the right 
of a co-parcener by survivorship in a joint Hindu 
family, ijvala Prasad and h oster, JJf) SUNDAR 

Lal V. Raghunandan Prasad. 3 Pat. 250 : 

6 Pat. L. T. 135 : A. I. R. 1924 Pat. 465. 

0.38, R 10— Attachment before judgment — 
Property sold in execution of atiother decree — Attach- 
me^t ceases, 

W here the ^tt^checl decree is sold in execution of 
another decree the attachment ceases, and no further 
proceedings can be taken against the property on the 
basis of that attachment. (Jzvala Prasad and Adami, 

yy.) Harnandan Marwari V. Pran Nath Ray. 

2 P. : 61 I. C. 922 : 1921 P. H. C. C. 205. 

■ 38, R. 11— Attachment before judgment — 

Sale in execution—'Claim—Litnitotion Act, Art. ii. 

Where there is an order in execution for sale of a 
property attached before judgment that order proceeds 
in the view that the property is to be con.Mdered as 
attached in execution by virtue of O. 38 , R. i i of the 
Code and under Art. 11 of the Limitation Act, the 
period of limitation is one year to set aside the order. 
(^fVallis, C. y.. Oldfield. Spencer, Pamesam and 
Kumaraswami Sastri, //.) ARUNACHaLLAM CHET- 
TI z/. PeriaSAMI. 44 Mad. 902 : 

(1921) M. W. N. 956: 701. C. 439 : 

14 L. W. 645 : 41 M. L, J. 252 (F. B.). 

0. 38, B. 11 — Effect of attachment before 
Judgment. 

1 his rule gives the same effect to an attachment 
before judgment after a decree is passed as an attach¬ 
ment after judgment. {Das an.l Adami, J J.) RaM 
Hari Lal V, Nathu Ram. 2 P. L. T. 719 

62 I. C. 33 : G P. L. J. 332. 

' 0. 39, R. ‘Principles—I/tjufution fpendittg 

disposal of the suit"—Period for which i?i force. 

Where in a . uit for a declaratory decree, the plain¬ 
tiff got a temporary injunction restraining X from 
bringing the suit property to sale in execudon ‘pending 
final decision of the suit, held, that the injunction 
enured only till the decision of the suit and did not 
continue till the determination of the appeal preferred 
agiinst the decision. {Piggott and Walsh, yy.) Ma* 
DHO Prasad v. Draupadi. 43 All. 383 ; 

61 I. C. 417 : 19 A. L. J. 174. 

-—0. 39. Rr. 1 and 2 and 0. 40, R. I—Suit for 

possession — Restraining execution of decree for posses 
sion—R.. ceiver—Appointment of, 

Plffs. were owners of a bungalow which had been 
let to deft, on lease, which plffs. alleged expired on 
30 - 6 - 1 ^ 20 . Meanwhile deft, had sub-let the premises 
or part of them, and as he could not get possession 
from his sub-tenants, a suit had to be filed in which 
there was a decree in deft.*s favour. The plffs. as 
owners of the property sued deft, claiming that they 
were entitled to possession and that the decree which 
the deft, had obtained against his sub-tenants was not 
binding upon them, and for an injunction aginst deft, 
not to take po.«session. An application was made by 
plffs. for a temporary injunction restraining deft, from 
executing his decree against the sub-tenants. Held, 
that the Court had no jurisdiction to restrain the deft. 
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from seeking to get the benefit of his decree which had 
nothing w'hatever to do with the plaintiffs’ claim. 
What the plffs. ought to have asked for was the 
appointment of a Receiver, so that the Court might 
take charge of the property through its Receiver pend¬ 
ing the settlement of the dispute between the piff, and 
the deft. {A/aclcod, C. J. and Cvyajee, J.) NaSaR- 
VANJI CAWASJI. V. ShahaJadi begam. 

24 Bom. (L. E.) 378 : 46 E. 939 : 
A. I. R. 1922 Bom. 385 (2). 

- 0. 39, R. l-Specific Relief Act does not govern 

temporary injunctions—Suboraiiiaie Court can gtant 
injunction in respect of proceedings in superior Court 
—Specific Relie*' Act, S. 56 . 

.Specific Relief Act does not govern temporary injun¬ 
ction but O. 39 , R. I, governs them. Even a Subordi¬ 
nate Court can grant an injunction against a party in 
respect of proceedings in a Superior Court. Specific 
Relief Act, however, regulates the grant of peipetual 
injunctions. {Mukerji, J.) RaM SaDAN lilSWAS v 

Mathura Mohan Hazra. 81 I.c. 2 : 

A. I. R. 1925 Cal. 233. 

-0. 39, R. 1— Suit in Foreign Court — Jujunc- 

tion to restrain defendant from prosecuting action in 
Foreign Court. 

An application for an injunction restraining the deft, 
in a pending suit, from prosecuting an action in a 
Forejgti Court must be made at a very early stage of 
the proceedings. {Rankin, J.) TIKaMCHAND 
Santokchand V. Santokchand Singhi. 

69 I. C. 218 (1) : 24 C. W, N. 735. 

9. 39, R. 1— /fijunciion to stay execution pro- 

(.eedings. 

The High Court granted an injunction to stay exe¬ 
cution proceedings on giving security, {jai Lal, J ) 
Jagey Ram^^.^<ichhpal. 26 Pvnj. L. R. 7^)3. 

0. 39. R. X—PemPorary injnnction restraining 
alienation of property-Properiy soJd^-Sale is tiot void. 

Order for an injunction differs from an order attach¬ 
ing the property. Where property has been attached by 
order of the C curt, any transfer of the property in 
face of such an attachment is void if the attachment 
has been made by ‘‘actual seizure or by written order 
duly intimated or made known.” But a temporary in¬ 
junction has no such effect. Bona fide purchasers of 
property, under temporary injunction restraining aliena¬ 
tion for valuable consideration without notice of any 
fraud or collusion on the part of the vendor are pro¬ 
tected. {Le Rosstgnol and Fforde, yy.) BeLI RaM 
and Bros. v. Ram Lal. 6 Lah. 380 : 90 I c. 937 ; 

A. I. R. 1925 Lah. 644 (2). 

0. 39, R. 1— Temporary injimction may be 
granted though Perfetual otie may in the end be refu‘ 
sed. 

There is nothing in law or principle which justifies 
the refusal of a temporary injunction on the sole 
ground that the relief prayed for in the suit may be 
eventually refused. {Shadi Lal, C.J. and Le Rossig^ 
ttoi, y.) Teja Singh v. Bani Harnam. 

89 I. C. 678 : A. 1. R. 1925 Lah. 628. 

6 * 69, R. 1— Property in dispute' means 
property which forms subject-matter of suit. 

The expression property in dispute in a suit” in R 
I means the property which is the subject-matter of 
the salt. {Shadi Lal, C.J. and Le Rossignol,/.) 
Teja Singh v. Bani Harnam. 89 i. c. 678 ; 

A. I. R. 1926 Lah. 628*. 

0. 39, R. 1— Danger to estate by extravagant 


Q. D. —VOL. I —91 


holder apparent—Injunction 

should be issued. 

Where there is a substantial dispute between the 
parties and there is a reasonable prima facie appre- 
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hension based upon the extravagant conduct of the 
defendant widow in reference to her administration of 
the estate of lier husband that during the pendency of 
the suit fuither alienations and damage to the estate 
might be achieved by her. an injunction may be issued 
at the instance of the reversioners to prevent such fur¬ 
ther alienations. {S/iaJi LaL C./.and Lt Rossigttol, 

/.) TkJa Singh t’. Bani Harnam. 

89 I. C. 678 ; A. T. B. 1925 Lah. 628. 

_0. 39. B. 1 —.Sidf for declaration—/ntunetton 

staying proceedings in another suit —Propriety of. 

In a suit for a mere declaration it is not proper to 
grant an injunction staying proceedings in another suit 
pending in atiother court. {_.4h.iul Raoof,Jf) S.\MAN- 
J)AR jy. FazaB 78 I.C.802 (1):A.I.B. 1925 Lah 242(2) 

--0. 39, B. 1 —In absence of frauds collusion or 

fear of irreparable loss no tnf unction 7oill be granted to 
plaintiff 7oho is out of possession. 

Injunction will be refused, where plaintiff is out of 
pos.session of the property in suit unless there is fraud 
or collusion or unless the act perpetrated or threatened 
is so injurious as to cause irreparable loss. Irreparable 
injury means material injury which is not adequately 
reparable by damages. ‘ Moti .Sugar, y.) SewaKAM 

Singh r. Sardakni Maya uevi. 80 I. C. 727 : 

A. I. B. 1925 Lah. 167. 

-0. 39. B. 1 —Iniunctiou lohen granted. 

Unless plaintiff proves by definite evidence that the 
defendant threatened to remove or dispose of his pro¬ 
perty with a view to defnud his creditors a temporary 
injunction cannot be granted. i^Moti Sugar, /.) 1 

Kalian Singh v. Mr. Shanno at.ias Govind 
KaUR. 6 Lah. L. J. 298 : 85 I. C. 88 (1) : 

A. I. R. 1924 Lah. 718 (2.) 

_0. 39, R 1— 7 entporary injunction — IVhen | 

granted—Principle guiding. 

A person asking the C'ourt to exercise its discretion¬ 
ary jurisdiction must make out a strong pnma facie 
case in support of the title which he asserts and must 
satisfy the court that its interference is necessary to 
protect him from irreparable or at least serious injury 
before the legal right could be established at the trial. 
Being an e.vceptional injury, an injunction will be refu¬ 
sed in the first instance except on a clear prima facie 
case and “upon po.sitive averments, ol the equities on 
which the application for relief is based.” The rule of 
law is that the court, should, before disturbing any 
man’s legal right or stripping him of any rights with 
which the law has clothed him, be satisfied that the 
probability is in favour of his case ultimately failing in 
the suit. i^Moti Sasar, J.^ RaMESHWAR DAS v. 

YakIN ud din Khan. A. I. R. 1924 Lah. 633. 

-0. 39, R. 1— Issue of injunction on affidavit 

—V alidity- 

Where there is a bona fide dispute between the par- | 
ties and the injunction relates only to such properties 
belonging to the deceased as are not in possession of 
the defendant-appellant, there is no reason to inter¬ 
fere. (^Broadway, /.) MT. ISHRI v. Shib Ram 

A. I. R. 1923 Lah 239 (2). 

-0. 39, R, 1— Principles—Temporary injunc¬ 
tion. 

When plaintiff has made out prima facie case for 
possession and there is a real danger of damage or 
waste to the suit property ^^hich is in defendant’s 
possession, an order for temporary injunction restrain¬ 
ing defendant from using the property is good. {^{,Shadi 
Laly r. y. and Fforde, J.) SUNDAR SiNGH v. RAM 
SaRAN Das. 6 Lah. L. J. 262: A. I. R. 1923 Lah. 227. 
——0- 39, R. 1— Security and accounts — Order 

for. 

An order to defendants to prepare an inventory and 
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to keep accounts is not an order under the inherent 
powers of the Court but one under O. 39 , R. 1 , C. P. 

Code. y.)** THE FIRM RaGHBIR SINGH 

Jaswantz/. narayan Singh. 

A. I. R, 1923 Lah. 48. 

0. 39, R. 1— Principles—Temporary injunc' 

tion. 

The granting of a temporary injunction is a matter 
of discretion albeit a judicial discretion. One of the 
principles the Court has to bear in mind is that it must 
first see that there is a bona fide contention between 
the parties and then, on which side in the event of 
success the balance of inconvenience will lie if the in¬ 
junction does not issue. The real point is not how 
the question should be decided at the hearing of the 
case, but whether there is a substantial question to be 
investigated and whether matters should not be pre¬ 
served in status quo until that question can be finally 

dec'nXQ^.i^Broadway, y.) KanSHI RAM v, Sharf 
DIN. A. I.R. 1922 Lah. 3o6 (1). 

-0. 39, Rr. 1 and 2— Execution — Iniunctioit 

to restrain, cannot be granted. 

Injunction restraining the execution of a decree 
obtained by the defendant against the plaintiff cannot 
be granted under O. 39 , Rr. i and 2 . {Phillips, y.) 

V. VaradacharluK. narasimha Charlu. 

1925 M. W. N. 886 ; A I. R. 1926 Mad. 258. 
-0. 39, R. 1— Breach of plaintifTs right threa¬ 
tened — Proper course is to maintain status quo. 

In the macterof an interlocutory order where a 
breach of right of plaintiff is threatened the proper 
course for a Court is to maintain the status quo until 
the disposal of the suit. {Wallace, y.) SrIRANGa 
Narayana Jeer v. Ahobila Jeer. 22 L. W. 837 

A. I. R. 1926 Mad. 166. 
_0. 39, R. 1— Order without finding of possess¬ 
ion or danger of waste is unsustainable. 

Order granting injunction without finding of posses¬ 
sion or of danger of waste is unsustainable. Existence 
of allegation in affidavit is not enough. {^Wallace and 
Madhavan Nair, f/.) D. BUTCHAMMA v. D. PON- 
NAMMA. 21 L. W. 698: A. I. R. 1925 Mad. 896. 

—-0. 39, R. \ — Iniutution pending suit — Scope 

of. 

An injunction granted pendente life, until the dispo¬ 
sal of the suit or until further orders will end in any 
case on the disposal of the suit or on any earlier date, 
on which further orders may be passed, the reference 
to further order not applying to anything after the 
disposal of the suit. {Oldfield and Devadoss, JJf) 

AYISA Umma V. P. K. Abdulla. 1924 M. W. N. 636: 

(1923) M. W. N. 670: 19 L. W. 613 : 

A, I. R. 1924 Mad. 178. 

■— 0. 39, R. 1— Fraudulent decree — Injunction 
to restrain proceedings in execution—If maintainable. 

A judgment-debtor can sue for an injunction res¬ 
training the execution of a decree which he alleges to 
be fraudulent, even before steps are taken in execution. 
{Kinkhede, A. J. C.) SULTAN ALI BaLAJI. 

i A. I. B. 1924 Nag. 413. 
—-—0. 39, R. 1— Requirements of R. I must be 

fulfilled. 

An applicant asking the Court to issue a temporary 
injunction must show that the requirements of R. i 
have been fulfilled, viz., that there is risk of the pro¬ 
perty being damaged or a risk of creditors being de¬ 
frauded. {Waeir Hasan and Ashworth, A.J.CS) 
AHMAD Mujtaha Khan v. pirthipal Singh. 

88 1.0.581 (1): A. I. B. 1926 Oudh 698. 

-- 0. 39, R. 1— Suit dismissed for default — 

plication to restore to file—Pendency of—Injunction if 
can be passed. 
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During the pendency of an application to restore a 
suit to file which had been dismissed for default, a 
court has no jurisdiction to pass an injunction order, 
as there is no suit pending then, {//eave, A. J. C.) 
I<A^^SARUP V. Emperor. 25 Cr. L J. 350; 

_ 77 I._C. 238: A. I. R. 1924 Ovdh 346. 

0. 39, R. 1— Execution proceedings and sale _ 

Prima facie case—Vefendant residing outside juris- 
Aietion—Property loitkin jurisdiction. 

On an application for a temporary injunction to res¬ 
train a sale in execution of a decree, pending a suit, 
the applicant must show a pritna facie case. A Court 
has jurisdiction to issue an injunction upon a person 
residing outside its territorial limits if he has property 
within the jurisdiction against which the Court could 

\ ^ ^ B any contempt of the Court’s 

authority. (Aful/icb and Bucknill, JJ.) MaHARAJA- 

DHiRAj Sir Rameshwar Singh Bahadur v. Ku¬ 
mar Ganganand Singh. 75 i. c. 381; 

1 Pat. L. R. 462: 5 P. L. T. 121: 

_ A. I. R. 1925 Pat. 337. 
“ 0. 39, R. 1— Temporary in/unction — IV/ten 

granted Prima lncxe case — Balance of convenience. 

A party who asks for a temporary injunction pen- 
ding suit must show a primafaciec 2 .se on the merits 
■of hisaction. The granting of the application would 
then depend on the balance of convenience. If the 
■Other party has already invested lots of money on the 
project which is sought to be restrained but he is a 
man of means who can easily pay any damages that 
may ultimately be awarded against him, no interim 
injunction should be granted. {MuUick and Bucknill, 

Jj.) Kenneth Arthur Hill t'. Rinj.an bar- 
dhan. 

5 Pat. L^T^196: 75 C. 859: A. I. R. 1924 Pat. 526. 

0. 39, R. 1— Principles^Defendant residing 
outside Jurisdiction^ Acts within jurisdiction-inter¬ 
ference with acts of religion. 

No Court would grant an injunction against persons 
residing outside its jurisdiction and not subject to its 
jurisdiction in cases where they w’ould have no means 
of enforcing the order. But where the acts complain¬ 
ed of are acts taking place within the Court’s jurisdic¬ 
tion and a party although a resident outside the 
Gourt s jurisdiction appears in the suit and submits 
personally to the jurisdiction of the Court (not under 
protest or to question the Court’s jurisdiction) the 
Court has power to grant an injunction against him. 
Before granting a temporary injunction the Court 
must be satisfied in the first instance that the plaintiff 
applicant has a fair question to raise as to the exis 
tence of the right alleged, and further that the defen¬ 
dants have infringed or are threatening an infringe¬ 
ment of these rights. No person is entitled to enforce 
his religious views upon another or to restrain that 
•other from committing any lawful act or making any 
^wful use of his property, merely because it would not 
Bt in with the tenets of his particular religion. The 
right to worship is a right in alieno solo, and so long as 
it is not interfered with, the owmer can do what he 
would like with his own property. {.Miller, C, J. and 

Boss, Jj) Maharajah Bahadur Singh v. Hukum 
Chand. 4 P. L. T. 48; A .1. R. 1923 Pat. 209. 

” 0. 39, R. 1— Principles, 

/The general principles applicable to cases to interim ■ 
injunctions is that where a permanent injunction can- ■ 
not be given, no prayer for a temporary injunction will * 
be allowed. {Mullick and Kulwant Sahay, JJ.) ' 
BiSHUN PRASHAD PATHAK v SaSHI BHUSAN MI- 
T'RA. 2 P. L. R. 17: A. I. R. 1923 P. 133. u 

” ' '0. . 39 , R. 1— Execution proceedings—Power to 

-restrain proceeding in another Court — Jurisdiction. ( 
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a In a case in which the defendants have submitted to 
a the jurisdiction of a Court by entering appearance, the 
r. Court has jurisdiction to grant an injunction restrain- 
) ing the defts. from executing in another Court a decree 
); which they had obtained against plaintiff—Case law 
>. \.o. {Coutts and Ross, J J.) KUMAR CiANGA 

- Singh z/. pirthichand Lal. 1 p. 356; 

4 Pat. L. T. 10: A. I. R. 1922 Pat. 34. 
--0. 39, R. 1 —Interlocutory injunction to res¬ 
train arbitration Proceedings Principles — Court, duty 
of. 

The onus is upon the petitioner to show that his in¬ 
convenience exceeds that of the other side, and does not 
govern the granting or withholding an interlocutory 
injunction the Court considerations as to the compar¬ 
ative mischief or inconvenience to the parties likely to 
arise from granting or withholding the injunction. 
{Raymond, A. J. C.) FIRM OK KIRPALDAS KaLIAN- 

DAS z'. Firm OF GaJanmal BhagwandaS. 

„ 70 I. C. 864: 15 S. L. R. 5. 

0. 39, R. 1 —Temporary inJunctions — Princi¬ 
ples of Specific Relief Act apply—Contract by steam¬ 
ship compattcy not to employ any one as stevedore except 
plaintiff cannot be enforced by injunction—Specific 
Relief Act, Ss. 55 and 

Where a contract forbade the defendants (a steam¬ 
ship company) to employ as stevedores none but the 
plaintiffs; Held, that the plaintiffs could not be 

granted a temporary injunction to enforce the coven- 

ant. Tile question of a temporary injunction is dealt 
with by the C. P. Code, whereas the question of a 
permanent injunction is dealt wdth under the Specific 
Relief Act. But the principles applicable to the two 
proceedings are very similar. They both derive from 
the Court of Chancery and they postulate that a man 
will be punished if he does what his conscience tells 
him not to do. It is, therefore, impossible in dispos¬ 
ing of temporary ''njunction to exclude from one’s 
mind the English doctrine as contained in the Specific 
Relief Act. Courts of equity will not give an order 
3 ver the execution of which they cannot watch and 
which they cannot enforce. A contract by which one 
party IS required to do numerous and delicate services 
for the other, the performance of which need a parti¬ 
cular amount of skill and fidelity is one which canrot 

be specially enforced, by threats of penalty. Except 
.in very special circumstances w’here no other redress is 
open to the parties, the Court will not grant specific 
relief in such cases both because to attempt to enforce 
us order would be embarrassing to the parties and 
■because it would be derogatory to the Court itself. 

Per Rupchand Bilaram, A J. C.-Preventive relief 
by way of injunction whether perpetual or temporary 
ts withm the discretion of the Court depending on the 
particular circumstances of each case. In order to 
entitle the plaintiffs to a temporary injunction pending 
the disposal of the suit, the plaintiffs must make out a 
prima facte strong case in support of the right they 
claim, and further show that irreparable damage will 
result to them if the injunction is not granted. Though 
the Court may not issue an injunction to restrain the 
breach of an affirmative covenant in a contract in 
view of S. 5S. Cl. (f) of the Act, it is not precluded 
from enforcing by injunction a negative covenant 
which IS coupled with such afiirmative covenant and 
whichis either express or implied. Whether the 
I Court would enjoin the performance of a negative 
j covenant or would infer the existence of such coven- 
I ant by implication must again depend on the circum- 
iistances of each case. There are no equitable grounds 
for enforcing a negative covenant of an employer in a 
contract of emplo 3 mient pure and simple where the 
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eiTiplovce is only entitled to his remuneration. MOUNA GURUSWAMI NaICKER SHEIKH MahO- 

/t 270 discussed. c*iiicdy, J, C. and RuPch and MED I<OW'lHEU. 46 Mad. 83 ; 

Btlaram. A. J. C.) D. D. G. HaNSA OF BREMEN z'. (1922) M. W. N. 743 : 16 L. W. 748 r 

P'lKM Ol I’ESTOMJI BhikaJI. A. 1. R. I92i Sind 347. A. I. E. 1923 Mad. 92 : 43 M. L. J. 713, 

-0. 39. R. 1 (r)—Interim iniunction-^d)rdcr —0. 39, E 3—Ex parte order. 

ref using—Appcaiabstity. If the object of granting the injunction is likely to 

.\n appeal lies from an order granting an injunction 1 be defeated by delay, the Court may grant an ex parte 
as well as from an order refusing an injunction. 17 1 injunction without notice to the opposite party, 
r. \V. N. 99 b ; 35 A. 425 kef. An oroer refusing an {Rigg, /.) BURMA OIL COMPANY LTD. v. SiMPSON* 
application for a temporary injunction until the dis- 64 I. C. 634 : 13 Bur. L. T. 227. 

po>al of the main application for injunction pending I -0. 40 — Execution Proceedings — Receiver^ 

the disposal of the suit is an order under O. 39 , \<. vA appointment of—No transfer of Judgment debtors 
C. V. Code and is appealable. The Code provides in property tapes place. 

O. 43 , K. \ (r) for an appeal from all interlocutory and Order 40 , C. P. Code, does not specifically refer to- 
final orders passed under O. 39 , k. i granting or refus- execution proceedings. When in execution proceed¬ 
ing an injunction. (Jxoa/a Prasad and A'ulwant Sa/tay, ings a receiver is appointed he is put in the position of 
J J.) Shvam BeHarI Singh v. BiSESWaR DaYal. the judgment-debtor and there is no transfer 
1924 P. H. C C. 169 : A. I. R. 1924 Pat. 713. of the property from the judgment-debtor to him. 

_0. 39, R. 2— Principles — Stay of execution j (^Afuker/i and Dalai, JJ.) KiRTARATH GiR z/.. 

proceeding in Munsiff's Court by subordinate fudge j MUTHAR.A PRASAD RAM. 46 A. 924 : 

Specific Relief Act, Ss. 56 and 53 . I *^^1 • A. I. R. 1925 All. 72. 

S .56 wl ich occur.'s in the chapter relating to perpetual-0. Examination pro interesse s\io—Title 

injunctions has no application to temporary injunctions suits pending — Laches on part of appllicant for examt' 
which are. by the expre.ss words of S. 53 left to be — Examination was refused. 

regulated by the Code of Civil Procedure. A Sub- When a receiver is in possession of property under 
Judge could issue a temporary injunction staying the the process or authority of the Court, his possession is 

execution of a decree proceeding in a Munsiff’s Court, not to be disturbed even by an ejectment under an 

The C. F. Code is not exhaustive and the Court adverse title without the leave of the Court, for the 
has inherent Jurisdiction to act ex debito iustitia, in receiver’s possession is deemed to be the possession of 
order ;o rio that real and substantial justice for the the Court and the Court will not permit itself to be 
administration of vs hich alone it exists. 23 Cal. 351 made a suitor in a Court of law The proper and 
and L. P. A. 17 of J 920 Foil. {Shadi Lai, C. /. and usual mode to be adopted under such circumstances is 
Abdul Qadir, J.') KaNSHI RAM SH 4RAF DiN. for the party claiming an adverse interest to apply to 

A. I. R. 1923 Lah. 144 (2). the court to be permitted to come in and be examined. 

___0. 39, R. 2— /njunction can be granted only pro interesse suo. 25 Ch. D. 723 Ref. to. But 

against deft. — Principles. where the question to be tried is a pure matter of 

A temporary injunction can only be issued to the title, the Court from a sense of convenience and 
defendant and'not to any other person. A suit for a justice will generally authorise a suit to be brought, 
declaration that a certain person is not eligible to stand taking care, however, to protect the possession of the 
as a candidate, cannot be said to be a suit for restrain- receiver by giving proper directions. 9 Ves. 33SL 

ing him from committing an injury of any kind. I Jac and Walk 176 i Cox, 422 , i Ch. Cas. 223 , 3 
Where a person has been declared by competent Hare 461 and 8 Hare 472 Ref. to. An examination 
authority to be eligible for standing as a candidate at pro interesse suo is never made unless the applicant 
the election, and as the election itself could not be shows diligence. Where there were two suits pending 
stopped, it would not be right to restrain him in which the applicant’s title would be determined 
from taking part in it. To restrain the defendant in and where the applicant had not shown diligence, 
such a case would be tantamount to granting the Held, that an examination interesse suo should not 
plaintiff the relief sought in his suit and might deprive be made. There is power .n the Court to make an. 
the defendant of a right to which he is really entitled, order for examination pro interesse suo but the Court 
This would be a grave injustice to him for which he will exercise the power very sparingly and only in very 
could not be adequately compensated after- special cases and under special conditions. 16 Bom. 
wards y.) THE ELECTION OFFICER, 51 1 and 17 Cal. 285 Ref. to. (C. C. Chose, J.\ 

GuiRAT z/ Abdul Ghani, Etc. Sreedhar Chaudhury v. Nilmoni Chowdhuky. 

A. I. R. 1923 Lah. 47. 41 C. L. J, 197 : 86 I. C. 677 : A. I, R. 1926 Cal. 681. 

_0. 39, R. 2 (3) and 0. 43, R. 1 (r)— Order -0. Receiver—Appointment of—Execution- 

refusing to attach property. \ against property—Omission to obtain leave of Court 

Order refusing to attach property for disobedience does not make it void, 
of an injunction is one under O. 30 , R. 2 and is The rule that possession of a receiver may not be 
appealable. {^Scott Smith, J.) DiwaND CHAND z/. disturbed without leave, does not apply so far as third 
Jharia Coal Co. A. I. R. 1922 Lah. 347. parties are concerned, until a receiver has been 

_0. 39, R. 2 (3)— Iniunction— Dis obedience— actually appointed and is in actual possession. Even 

Application for contempt—Transfer of venue. where a receiver is in possession, a sale of property in. 

The Court of M. passed an injunction order under O. his hands at the instance of a stranger to the suit 
39 , R.i, C P. Code. Subsequently the local jurisdiction without leave of Court is not void but only voidable, 
as well as the suit in which the injunction was ordered, It can only be set aside by appropriate proceedings 
were both transferred to the Court of D. Thereupon I and if the persons interested do not impeach tne sale, 
the applicant applied to the Court of D. for punishing it is not open to others to do so. (CAatter/ee and 
the opposite party for contempt for disobeying the in- Pearson, JJ.') RaJA JaGADISH CHANDRA DkO* 
j inction. Held, that the Court of D. had jurisdiction DHABAL DEO v. BHUBANESWAR MlTRA. 
to entertain the application for punishment for 87 C. L. J. 265 : 27 C. W. N. 88 t 

alleged contempt. 26 C. W. N. 216 , Diss. ; 39 9®7 Cal. I21». 

Foil. {Krishnan and Venkatasubba Rao, J J. ) | ■ -0, 40— Sapurdar — If a receiver. 
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A sapurdar is not a receiver of court and the provi* 
•sions of the C,P. Code, relating to a Receiver appoint¬ 
ed by court do not apply to him. {Zafar Alt, J.) 
Allah Dad v. Emperor. 25 Cr. L. J. 43 : 

75 I. C. 731 : A. I. R. 1924 Lah. 667 (2). 

■■ 0. 40— Landlord's decree for rent — Receiver 

appointed for the press m the premises to carry it on., 
to pay rent and to sell press for advantageous price — 
Mortgagee of press consenting—Rent and Receiver 
charges priority. 

Where in execution of a decree by A against B for 
arrears of rent due for a premises C was appointed 
Receiver of the Press mortgaged to D and located in 
the premises for carrying on the trade and pay rent 
and sell the machinery with the consent of the mort¬ 
gagee, the mortgagee is not afiersvards entitled to 
-claim in priority of the lairdlord for rent and of the 
Receiver for the charges of management. Spencer., 
Offg. C.J. —The case clearly falls within S, 70 of the 
Contract Act which covers cases of the nature of 
salvage. r 6 M. L. T. 375 . Bertrand v. Davoes ( 1862 ) 
54 E. R. 1204 . When an order appointing Receiver is 
made by the Court for the benefit of all the parties 
to the litigation, the Court could deal with the property 
giving priority to Receiver’s expenses over the mort¬ 
gagee 34 Cal. 642 . Srinii>asa Iyengar^ /. —When pro¬ 
perty is placed in custodia legis by the appointment 
of a Receiver all orders passed for the management 
will be binding on all who are either actually or con¬ 
structively parties to the proceedings. {Spencer, O. C. 
J. and Srinivasa Iyengar, /.) Ra JAGOPALACHARIAR 
V. Jamal Ayibisha Bibi. 22 L. W. 312: 90 I. C. 337 : 

A, I. R. 1925 Mad. 571- 

-—0. 40, R. 1. 

Appeal. 

Directions to Receiver. 

Discharge of Receiver. 

Discret on of Court. 

Effect of Appointment. 

Execvt on 

Grounds for Appointment. 

Interim Receiver. 

Leave of Court. 

Mortgage. 

Part tion Suit. 

Partnership. 

Possession. 

Powers of Receiver. 

Prima facie case. 

Removal of Receiver. 

Acheme Suit. 

Selection of Receiver. 

Suit against Receiver. 

Trust. 

Appeal. 

-0. 40, R. 1 and 0. 43, R. 1, cl. 8— Appeal — 

// is enough to include in an appeal from interlocutory 
order only persons materially Prejudiced by appoint¬ 
ment of Receiver. 

If a Receiver is appointed, in an appeal from inter¬ 
locutory order, the only person materially prejudiced 
thereby would be the person entitled to present posses¬ 
sion. Where there is no suggestion that any of the 
-defendants is entitled to present possession, held, that 
it is not necessary to have them on the record in the 
appeal. {Mookerjee and Ckotzner, JJ.) BHUPENDRA 
Nath v. MONOHAR MUKERJEE. 28 C. W, N. 86 : 

77 I. C. 783 : A. I. R. 1924 Cal. 456. 

■ —-0, 40, R. 1— Appeal — Appointment of Receiver 

—When liable to be set aside, 

A court -of appeal will not, except in an extreme 


i C. P. CODE (V OF 1908), 0. 40, R. 1—Directions to 
J Receiver. 

case, disturb an order as to the appointment of a 
Receiver by a Court below. {Moti Sagar, y.) DHUMI 

V. Nawab Muhammad SaJJad Alt Khan. 

5 Lah. L. J. 533 : A. I. R. 1923 Lah. 623. 

-0. 40, R. 1 and 0. 43, R. 1 (b)— Provisions 

ot C.P. Code lohether applicable in cases of appointment 
of Receivers under S- J 2 of the Guardians and Wards 
Act — Applicability. 

A Judge before whom an application for the 
appointment of a guardian is pending has power to 
! appoint a Receiver according to the provisions of the 
C. P. Code. S. 12 of the Guardian and Wards Act 
empowers a Court to make such an order for the 
temporary custody and protection of the person or pio- 
perty of the minor as it thinks proper. The court may 
appoint a guardian temporarily and another course open 
to nim is to appoint a Receiver under O 40 , R. i. 
An order appoiniing a receiver comes not under S. 12 
of the Guardian & Ward’s Acti but under 0. 40 , R.i and 
as such is appealable under cl. (s) of R.i of O. 43 , C.P. 
Code. {Coldstream, y.) MT, ChaNDRA WaTI v. 
JAGANNATH. 7 Lah. L. J. 281 : 90 I. C. 611 : 

26 Puuj. L. R. 676 : A. I. R. 1925 Lah. 489. 

--0. 40, R. 1 and 0. 43, R. 1 (s)— Appeal — 

Dispossesssion by receiver of a third party. 

When property of a third party is interfered with by 
an officer of the court like the Receiver the party has 
ordinarily two remedies. He may apply to the court 
fora summary order restraining the Receiver from 
interfering or he may ask the leave of the court to 
permit him to sue the Receiver and re.strain him from 
interfering and for any other appropdate relief. 
Where the party has adopted the summary remedy the 
order of the Court is an order under O. 40 , R. i {b^ 
and is appealable. 39 C. 713 : 3 Pat. L. J. 573 Rel. 
{Oldfield and Venkatnsubba Rao, J J.') RaMASWAMY 
PILLAI V. JANAKI AMMAL. (1922) M. W. N. 725 ; 

16 L. W. 833 : 32 M. L. T, 96 . 

A. I. R. 1923 Mad. 129. 

0. 40, R. 1— Appeal—Appointment of Recei- 
2 '^''—Order dismissing objection — Appeal. 

An order dismissing an objection to the appoint¬ 
ment of a receiver of property, the objector not being 
a party falls under O. 40 , R. i and is appealable. 
{Bakery A. J. C.) RaMSWARUP v. RaGHUNANDAN. 

_ A I. R. 1924 Nag. 165. 

I 0. 40, R. 1— Appeal — Order appointing receiver 
without appointing a particular person by name. 

An order of a Court that a receiver should be ap¬ 
pointed in a case without appointing anybody by name 
as receiver is appealable. {Jwala Prasad and Buck- 

JJj) Gobind Ram v. Ganesh Ram. 

, 4 TT. P. L. R. (Pat.) 68 : 1 P. 625 : 

(1922) P. H, C. C. 250 : 1 Pat. L R. 161 • 

4 P. L. T. 210 : A. I. R. 1922 Pat- 677. 

Directions to Receiver. 


_i 9!.’.^^’ —Directions to Receiver—Court's 

duty—Claim by third parties. 

^ Where in a petition under O. 40, R. i a claim of 
mie and possesion is made by the third parties the* 
r before directing the Receiver to take possession 
of the properties mast make an enquiry and such 
enquiry cannot be delegated to the Receiver. {Mew- 
l^uld and Suhrawardyy y/.) HaMID^a z/. Jamila 
Khatun^ . 65 I C. 837 : 34 C. L. J. 123 . 

~ 0.40. R. 1 —Directions to Receiver-—Power 

of Court—Disposal of suit—Winding up. 

A Court which appoints a Receiver has authority to 
p^s orders necessary to wind up his charge even 
though the suit has been disposed off {Campbell /.) 
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C. P. CODE (V OF 1908), 0. 40, R. 1—Directions to 

Receiver. 

GanGa Kam r. NatHa Kam. A. I. R. 1924 Lah 583. 

■ - — 0. 40. R. 1 — Directions to Rcceire* - A Utter 

of n/ftrnotions from Court — Appeol. 

There is no provision of law which wouJei autliorise 
an appeal from instructions, issuing from a Court to a 
receiver appointed by it. The question of the validity 
of tiie instructions is to be decided in the appeal 
against the appointment of the receiver. {^Broadzvtiy, 
/.) Mr. ISHKI SHIB Kam. 

A. I. R. 1923 Lah. 239(2), 

Discharge of Receiver. 

-0 40. Hr. 1 and 4 — Discharge of Receiver — 

A' i oimts—Vouchers — A/a/ administration — Remedy 
for. 

\ receiver’s account must be vouched by the pro¬ 
duction of proper receipts. The vouchers will be 
acimitted as evidence of the payment of the sums 
therein specified atul credit given to the accounting 
party in the account, unless the other side shows some 
reasonable ground for impeaching the vouchers, but 
if any party objects, the affidavit or oral evidence of 
the person who received the money is required, and 
if this cannot be had, then proof must be given of his 
signature to tlie voucher. Tlie question of bad 
management by the Receiver of the estate does not 
arise when a Receiver submits his accounts in order 
that it may be passed Questions with regard to the 
soundness or prudence of the system of management 
adopted by a Receiver or charges of wilful default or 
neglect are not matters that can be disposed of in the 
shape of exceptions to account. (^A/ooher/ee and 
Chot‘iier, //.) HaJI TELLER RAHMAN 7 /. GOI.AM 
(JONE 40 C. L. J. 28 : 82 I C. 419 : 

A. I. R. 1924 Cal. 1063. 
- - 0 . 40, R- 1 — Discharge of Receiver. 

A Receiver appointed in a suit for proceedings by 
consent of parties, may be discharged, even before the 
termination of the suit or proceeding, if the Court finds 
that it will cause no injury to the estate. {A/»dur 
Rahim and Sadasiva Aiyar, J/.) VeN KATA LI NGAMA ; 

V. Venka'I ARAMA Rao. 29 M. L. T. 175 


C. P. CODE (V OF 1908). 0. 40, R. 1—Effect of Ap. 
pointment. 

purely within the judicial discretion of the Court. The- 
power to appoint a Receiver is not to be generally 
exercised as a matter of course, and it is not a reason 
for allowing an application that it can do harm to- 
appoint a Receiver. Before appointing a Receiver in 
any particular case the Court must take the whole 
circumstances of the case into consideration and then 
decide whether it would be just and convenieiu to ap¬ 
point a Receiver. Where a Receiver was appointed 
without opportunity being given to the defendants to 
produce evidence to rebut the case put forward by the 
plaintiff. I/eld : that the appointment of the Receiver 
should be set aside. (^Abdul Raoof ana Jai LaUJJf) 

Gurdwara Parbandhak Committee, Amritsar 
T. MaHant Dharam Das. 6 Lah. 74 : 

88 I. C. 562 : 26 Punj. L. R. 228 • 
A. I. R. 1925 Lah. 349^ 

- 0. 40, R. 1 — Discretion of Court — Declara' 

tory suit—Agricultural lands. 

Even in a ca.se of a pure declaratory suit, where no¬ 
possession is asked for, a court has power to appoint a 
receiver as the object of such an appointment is only 
to keep the property in custodia legis and to preserve 
the same. A civil court in the Punjab can make such 
an appointment to collect the rent even in the case of 
agricultural lands. i^Moti Sagar, /.) Dhumi v, 
Nawab Muhammad SaJJad Ali Khan. 

5 Lah. L. J. 583 : A. 1. B. 1923 Lah. 623. 
- 0. 40. R. 1 — Discretion of Court — Appoint¬ 
ment of receiver in a suit in which possession cannot bt 
decreed to plaintiff. 

In a su t for specific performance of a contract to- 
execute a simple mortgage the Court has no power to 
appoint a receiver of the properties pending the suit, 
for it cannot do by way of receivership what it would 
not be entitled to do even by way of decree. {Coutts- 
Trotter, C. J. and Wallace, /.) CHOCKALINGAM 
PILLAI V. PITCHAFRA CHETTIaR. 

22 L. W. 679 ; (1926) M. W N. 802. 
— - 0. 40, R. 1 — Receivet — Appointment—Whett 


to he made — Parties—RigJtt of. 

_^ nr n :i A court is cojnpetent to appoint a Receiver in a 

13 L. W. 367 : 61 I. C. 562 . (1921) M. W. N. 17 . | p^^^ding partition suit between co-owners or co-sharers 

for the protection of the property in suit or the preven* 
tion of injury to such property. It is well settled that 
if a case for the appointment of a Receiver is made- 
out, the court will not appoint a party to the action as 
Receiver unless by consent or unless there are special 
circumstances justifying such appointment. {Kennedy^ 
J. C. and Bilaram, A. J. C.) Jan MaHOMED v. 

89 I. C. 104. 


Discretion of Court. 

- -0 40, R. 1 — Discretion of Court — Receiver, . 

appointment of — C(Sts 

The Appointment of a Receiver being discretionary! 
it does not follow, that costs should follow, the grant-; 
ing or rejecting an application for the appointment of j 
a Receiver. KPiggott and Walsh, //.) SHEO FaR- 
KASH Z/. NaND KISHORE. 61 I. C. 112 : 

2 V. P. L. R. (A.) 389. 

I ■ ■ 0. 40. B. 1 —Discretion of Court — Remunera¬ 

tion af receiver—Insolvency proceedings. 

A receiver is generally remunerated by the method 
of percentage or commission but there is no absolute 
rule that he should be so remunerated. The Court 
has a discretion, if it thinks fit to allow' him remunera¬ 
tion at a fixed rate. The receiver’s remuneration must 
come out of the estate of the insolvent and the legal 
representatives of the insolvent cannot be made person¬ 
ally liable for the same. {Sanderson, C. J. and Rich¬ 
ardson, J.') Srepat Singh v. Ram Sarup Surya 
Prasad. a. I. B. 1923 Cal. 616. 

-0.40, R. 1 — Discretion of Court—Full oppor¬ 
tunity for evidence against appointment must be allowed 
—Appointment of receiver— When interfered with in 
Appeal. 

The jurisdiction to appoint a Receiver must not be 
lightly, but must be most cautiously, exercsied. The 
relief is not one ex debito iustitict, but one which is 


Ghui.am Rasul Khan. 

Effect of Appointment. 

—-0. 40, R. 1 —Receiver appointed by High Court 

—Penver of Subordinate Court to restrain him. 

A Subordinate Court cannot restrain a Receiver ap¬ 
pointed by the High Court from performing his duties.. 
The proper course is to apply to the High Court for 
orders. {Greaves and Afukerji, JJ.^ NURUDDIN. 
AHMAD V. SUBODH CHANDRA MITRA. 

87 I. C. 806 : A. I. R. 1925 Cal. 1174. 
-0. 40, R. 1 —Effect of appointment — Appoint¬ 
ment of receiver continues till order of discharge b)^ 
Court. 

A Receiver is an officer of the Court, and as long aff 
the order appointing the receiver remains unreversed, 
and as long as the suit remains Its pendens, his func¬ 
tions continue until he is discharged by order of the 
Court. Hence the mere passing of a preliminary 
decree in a partition suit, declaring the shares of the 
parties in the estate, and directing partition of the- 
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C. P. CODE (V OF 1908). 0. 40, R. 1—Effect of Ap¬ 
pointment. 

property other than the agricultural land does not put 
an end to the appointment of the receiver, and, despite 
the provisions of O. 20 , R. iS, it is legal for the Court 
to pass an order for ad interim injunction restraining 
interference with the receiver’s possession of agricul¬ 
tural land. (^Shadi Lai, C. J and Le Rossignol, /.'i 
Shankar Das v, Behari Lal. 7 Lah. I. j. 239: 

26 Punj. L. R. 56 : 6 Lah. 442 : 89 I. C. 932 : 

A. I. R. 1925 Lah. 445. 

-—0.40, R,1— Effect of appointment— ALort^age 

suit^^Final decree—Sitbsegnent appointment of reeei7'er 

— Receiver proper pi.riy 10 execution proceeding's— 
Refusal to add —Revision — C. P. Code, S. i 15 . 

Where after the final decree on a simple mortgage is 
passed in a mortgage suit, and before the sale, a 
receiver is appointed of the properties of the mortgagor 
in a partition suit between them and the Receiver 
applies to be made a party to the execution proceed¬ 
ings, he ought to be made a party. The mere fact 
that there is a mortgage on the property in the hands 
of the Receiver would not take the case out of the 
general rule that no process can be permitted in respect 
of the properties in the hands of a receiver without the 
sanction of the Court which appointed him- Property 
in the possession of a receiver is in the custody of the 
law and cannot be seized under a writ of attachment 
or execution. It is in the discretion of the Court to 
refuse to permit a sale of the property in its posse.«sion 
under a judgment though the levy was made before the 
Receiver was appointed. 26 C. 127 , doubted. The Re 
ceiver in such a case is not a new party under O. i, R. 
10 , C.P. Code and that rule does not stand in the way 
of the Receiver being made a party. The refusal to 
make the Receiver party to the execution proceedings 
is a material irregulatity in the exercise cf the jurisdic¬ 
tion of the lower Court justifying the interference of 
the High Court under S. 115 , C.P. Code. (Pevadoss, 
y.) Fraser and Ross v Krishnaswami Iyer. 

47 Mad. 47 : (1922) M. W. N. 745 : 16 L. W. 322 : 

31 M. L. T. 290 : A. I. B. 1923 Mad. 144 (2) : 

43 M. L. J. 211. 

-0. 40, B. 1— Effect of appointment. 

Where a receiver is appointed, property vests in him 
only when the orders under O. 40 . R. i (^), (c) and 
{d) are made. '^Halifax, A. /. C.) RaMaKRISHNa 
V. GanaPATI. a. I. R. 1923 Nag. 6 . 

-0. 40, R. 1— Eff'ect of appointment does not 

bar execution. 

Although there is some doubt as to whether the 
appointment of a Receiver is equivalent to execution 
and therefore to a delivery in execution the order 
appointing a Receiver does not operate as a stay of 
execution so as to disentitle the decree-holder from 
executing his decree in respect of the same debt in any 
manner provided by the C. P Code. The mere fact 
that the decree-holder consented to the appointment ; 
of a receiver does not estop him from subsequently 
seeking to enforce his decree by execution i_Das and 

Ross, yy.) ramesvvar Singhs. Hitendra Singh 
6 Pat. L. J. 208 : 62 I. C. 469 : 2 Pat. I. T. 628. 

Execution. 

-0. 40, R. 1— Execution — Ghatwali estate — 

Collection of rents. 

Payments of Cbowkidars, Sardars and Government 
dues in a Ghatwali estate do not belong to the Ghat- 
wal I while the rents and profits belong to the Ghat • 
wal. If a deciee is to be executed against him these 
can be collected by a receiver apppinted therefor, 
(^Jwala Prasad and Ross, J J.') TIKAIT DamODAR 

Narain SinghV. Ganga Ram Marwari. 


c. P. CODE (V OF 1908), 0. 40, R. 1—Grounds for 

Appo ntment- 

1923 P. H. C. C. 372 : 5 P. L. T. 34 ; 3 Pat. 339 : 

A. I. R. 1924 Pat. 269. 

Grot^nds for Appointment. 

- 0. 40, R. 1 —Grounds for appointment — Prin¬ 
ciples guiding—Wakf property—Which party is in 
actual possession being doubtful—Receiver can be ap¬ 
pointed. 

An order appointing a receiver will not ordinarily 
be made at the instance of a plaintiff having merely a 
shadowy claim where it has the effect of depriving a 
deter.dant ol de facto possession, since that might 
cause irreparable wrong. The main object of appoint¬ 
ing a Receiver is to protect the properties pending 
litigation and to preserve them for the benefit of the 
party lawfully entitled thereto. In an application for 
the appointment of a Receiver it is sufficient if a prima 
facie title to the property over which the Receiver is 
sought to be appointed is made out by the applicant. 
Where property is shown to be in medio, i.e., in the 
enjoyment of no one, the Court can hardly do wrong 
in taking possession. Ii is the common interest of all 
parties that the Court should prevent a scramble, and 
where no one seems to be in actual lawful enjoyment 
of the property no harm can be done to any one by 
taking it and preserving it for the benefit of the litigant 
who may prove successful. 

Per Greaves, J .—Some actual interest in the pro¬ 
perty to be protected is necessary to support an ap¬ 
pointment of a receiver in an interlocutory application 
but where it is doubtful whether the pioperty which 
is wakf property is without a custodian or not, the 
Court will be justified in making the appointment 
simply for the protection of the property. {Greaves 
and Graham, JJ.') ALKAMA BIBI v. ISTAK 
HossaIN. 29 c. W. N. 836 : 89 I. C. 183 : 

A. I. B. 1925 Cal. 970. 

0,40, B. 1—Grounds for appointment—Just 
and convenient—Meaning of—Principles guiding ap¬ 
pointment— Merits of case— Appeal — Parties. 

The appointment of a Receiver is a matter of judi¬ 
cial discretion and Courts should proceed cautiously 
viewing all the circumstances of the case. The w’ords 
“ just and convenient” mean that the Court should 
appoint a Receiver for the protection of property or 
prevention of injury according to legal principles and 
not because it thinks it convenient to do so. They 
confer no arbitrary and non-regulated discretion on 
the Court. The Receiver appointed in an action 
should as a general rule be a disinterested person, but 
it is Competent to the Court upon the consent of par¬ 
ties and in a proper case, without such consent to 
appoint a person mixed up in the subject-matter of 
the litigation, if it will be beneficial to the estate. In 
an appeal against an order refusing to appoint a recei¬ 
ver, the only necessary parlies are those who are 
entitled to present possession. The order on an ap¬ 
plication under 0 . 40 ,R.I should not express an opinion 
on the merits of the case, {Mookerjee and Chotzner, 

JJ.) Bhupendra Nath Mukherjee v Manohar 

MUKERJEE. 28 C. W. N. 85 : 

A. I. B. 1924 Cal. 466. 

0. 40, B. 1 —Grounds for Appointment — 
Impartible zemindari—Large estate -Mines and mine¬ 
rals. 

Where the subject of dispute between the parties 
to a litigation was a large impartible zemindari with 
valuable forests and mines and minerals and the ze¬ 
mindar had been long under the management of the 
Court of Wards, Held that the case was a fit one for 
the appointment of a receiver pending the appeal and 
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C. P. CODE (V OF 1908). 0. 40, E. 1—Grounds for 

Appointmeut. 

for stay of execution of the decree by the successful 
claimant. (< 7 //-/ Rankin., j'j SrI PKATAB 
CHANDKA DKO DHABAL DtH r^SRl RaJA JAGADISH 

('HANDRA I)t(). 7j I. c. 417 : 37 C. L. J. 417. 

——O. 40, R. 1— Grounds for appointment-- 
P/ot'ce of (ippiic jtton—NeecSitty for. 

(). 40 , K. I. ('. P. Code does not lay down that 
notice to the opposite party should be i«ued before 
appointiitg a Receiver ajul it is obvious that in many 
cases the object of the appointment might well be 
nullitied if notice were issued. 22 C. 459 : 21 M. L. 

J 821 ; 107 I*. R. I ^08 : 56 f\ R. 19 lo, Hist. The 
question that the Courts have to see in dealing with 
applications for a Receiver, is whether, in the circum¬ 
stances of tl>e case, the appointment of the Receiver 
is just and convetiient, the main object being to pre¬ 
serve ilie property. The power is discretionary with 
the Court’ but at the same time discretion is not to be 
exercised arbitrarily but in a regulated manner. 
Wheie there are a large number of outstandings due 
to the e>tate of the deceased person, some of which 
are liable to be lost owing to the efflux of time, and 
the heir of the deceased is a lady and there is a bona 
dispute between the parties the Courtis justified 
in appointing a Receiver to recover the outstandings 
and to bring the proceeds into Court. (.Broadway., /.) 

Mt. Ishki V Shib Ram. 

A. I. R. 1923 Lah. 239 (2). 

-0 40. R. 1 — Grounds for appointment — Re- 

ceit’er—Mail mt — Disputes rcf^ardinf: title—Con • 
venienee. 

Where disputes arose between two persons as to 
who was entitled to be mn/iant and there was some 
thing to be said regarding the claim of each and 
under the circumstances putting one of them into 
possession would give him a great advantage over the 
other, a proper case was made out for appointing a 
Receiver. {Seott-.Smitli, y.) ManOH.AK DaS v. 
KalyaN Das. 69 I. C. 361 : A. I. R. 1924 Lah. 421. 

-0. 40, R. 1 —Grounds for appointment — 

Discretion—Interference on appeal. 

A Court has a right to proceed under O. 40t E- *» 
C.P. Code where it appears to be just and convenient 
to do so and the Court may make an order appointing 
a Receiver suo motu. Though a suit is brought for a 
mere declaration, and possession of the property can¬ 
not be awarded by the Court to one party or the other, 
the Court has jurisdiction to appoint a Receiver to 
maintain the status quo ante pending a suit or appeal. 
Where a single Judge of the High Court has appointed 
a Receiver, the exercise of his discretion will not be 
lightly interfered with on appeal. (.Shadi Lai., C. J. 
and Abdul Qadir, y.) AMARNATH v. MT. TEHAL 
KaUR. 4 U. P. L. R. (Lah.) 73 : 

A .1. R. 1922 Lah. 444. 

-0. 40, R. 1 — Grounds for appointment — 

Mahomedan widenu in possession—Proceedure on ap¬ 
plication—Refusal to appoint Receiver at one stage — 
Subsequent application. 

The mere fact that a Mahomedan widow is end- 
tied to a lien for dower on her husband’s estate is no 
ground for refusing the appointment of a Receiver 
summarily w-ithout enquiry into the merits of the ap¬ 
plication. There is nothing in O. 40 , R. i, C.P. Code, 
to prevent the appointment of a Receiver in such a 
case. The mere fact that a Receiver has not been 
appointed at a prior stage of the suit is no ground for 
refusing the application at a later stage, when fresh 
grounds are made out. (Batten^ J. C. and Hallifax^ 

A./.C.) Zahros Syed ali t/. Ahmad Syed. 

A. I. B. 1923 Nag. 21. 


C. P. CODE (V OF 1908), 0. 40, R. 1—Leave of Court. 

- 0. 40, R. 1 —Grounds of appointment — Scope. 

There is no jurisdiction in the Court to appoint a 
Receiver at the instance of a simple contract creditor 
unless the creditor establishes a special equity in the 
favour of such appointment. A prior mortgagee is 
entitled to have the Receiver obtained by a puisne 
mortgagee or a single contract creditor discharged and 
a nominee of his own substituted. Whenever a Court 
appoints a Receiver it ought to take care to protect the 
rights of persons other than the applicant. The ap- 
pointment of a Receiver is an equitable relief and if 
the applicant does not establish a special equity in his 
favour it is impossible to say that it is “ just and con¬ 
venient” that a receiver should be appointed. The 
first essential condition for the appointment of Recei¬ 
ver is that the applicant must satisfy the Court that 
he has an interest in the property to be affected by 
the order. The fact that fraud is practised -on the 
court is sufficient ground for the discharge of the 
Receiver. (,Das and Adamiy //.) CHOUDHURIv. 
DUTT. 3 P. L. T. 24 ; A. I. R. 1922 Pat. 318. 

.^0. 40, R. 1.— Grounds for appointment _ 

Money creditor cannot apply for Receiver. 

A Court has no jurisdiction to appoint a Receiver 
at the instance of a simple money creditor unless 
he establishes a special equity in his favour. The 
appointment of a Receiver is an equitable relief and 
will be only granted on equitable grounds. In the 
absence of any special equity in the applicant’s favour 
a Receiver cannot be appointed simply on the ground 
that it is‘just and convenient’to grant it. The fii-st 
! essential condition is that the applicant must have ‘an 
interest” in the property to be affected by the order. 

A Court appointing a Receiver ought to take care to 
protect th • rights of persons other than the applicant. 

A prior incumbrancer desiring to take possession is 
entitled to have the Receiver obtained by a puisne 
incumbrancer, and therefore by a simple contract 
creditor, discharged, and a Receiver of his own substi¬ 
tuted. i Das and Ad ami. J J.) PRITHI CHAND LaL 

Chaudhuri V. Kalikanand Singh. 

61 I. C. 849 : 6 P. L. J. 366. 

Interim Receiver. 

- - 0. 40, R. 1 —Interim Interferetue 

with possession of third parties — Iniunction. 

Where a Receiver is appointed there seems to be 
no valid objection to a third parly, whose property is 
being interfered with from applying to the Court for 
redress and for an injunction restraining the Receivei 
from such trespass. It is not necessary for them to 
file a separate suit. {.ICtimaraswami Sastri. Jf) THA- 

vasimuthu Nadar z/. Balaguruswami Nadar. 

17 L. W. 64 : A. I. B. 1923 Mad. 304. 

Leave of Court. 

-— 0. 40, R. 1 —Leave of Court—.Appointment of 

receiver after attachment to other proceedings makes 
sale void without leave of Court appointing receiver. 

“The general rule is well settled that property in the 
hands of a Receiver is exempt from judicial process 
except of course to the extent permitted by the ap¬ 
pointing Court.” Though an attachment was levied 
on property before the appointment of the Receiver it 
is within the sound discretion of the appointing Court 
to refuse to permit a sale of the property thereunder. 
A purchaser in Court-auction without previous leave 
to sell buys at his penl, for the sale may be cancelled. 
II. C. L. J. 489 ; 1923 Mad. 144 Foil, (^Krishnan 
and Odgersy jj!) THAYUMANA PILLAI V. RaMA- 
SWAMI Chettiar. 19 L. W. 681.79 I. C. 682: 

A. I.R. 1925 Had. 51. 
-——0,40, R. 1— Leave of Court — Attachment of 
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decree obtained by receiver — Receiver's transfer. 

An act done without the Court’s sanction to pro¬ 
ceed against a receiver can subsequently be validated. 
Where no step had been taken to validate the irre¬ 
gular attachment by the time that the receiver as¬ 
signed his interest as a decree-holder to the innocent 
purchaser, the appellant’s right as an attaching credi¬ 
tor cannot be allowed to prevail over the rights of a 
transferee for consideration of the decree- 
holder’s interest. {^Spencer and Venkatasubba Rao, 

y/.) Kalyanasundaram Iyer v. Narasimha 

IYENGAR. 18 L. W. 280 : A. I. R. 1923 Mad. o67 : 

44 L. J. 427. 

Mortgage. 

“ 0. 40, R. 1 Mortgage — A/orcgage by karta 

of Hindu ?oint family—Money used for family husi- 
tiess Receiver can be appointcd in mortgage suit— 
Hindu Law — Alienation. 

Where a mortgage was created by the karta of a 
joint family, on the family properties for securing 
overdrafts on the banking account of limited company 
■of which the karta was a member, and where the 
adult members ot the family were aware of the mort¬ 
gage and the money advanced was used for tiie family 
business, held^ that in a suit on the mortgage, a receiv- 
•er could be appointed. {Sanderson, C /. and tValmS’ 

Jcy, y.) Kam Kumar Lal v Chartered Uank ok 
India, Australia and China. 4i c. L. j. 203 : 

_8’r I. C. 375 : A. I. R. 1923 Cal. 664. 

7” ^— Mortgage—Receiver can be aP' 

pointed in mortgage suit—Right to receive rents and 
profits is not requisite for exercise of poiuer where 
security by itself is insufficient. 

^^I'here is nothing in R. i which excludes mortgage 
suits fron: its operation and a Receiver can tnerefore 
be appointed in a mortgage suit. 43 I. C. 533 , Diss. 
O. 40 , R. I gives the widest power to a Court to ap¬ 
point a Receiver of any property whenever it appears 
to the Court to be just and convenient. The exist¬ 
ence in the plaintiff of a right to receive rents and 
profits is not an essential pre-requisite for the exercise 
of this power. A Receiver can be appointed in a 
mortgage suit where the security is insufficient for the 
realisation of the decree by its sale alone. {Moti 
Sagar, J.') PaRAS RaM v PuraN MaL. 

80 I. C. 737 : A. I. R. 1925 Lab. 590. 
-—0.40, R. 1 — Mortgage . 

Appointment of a receiver should not be made 
where under mortgage decree the decree-holder has a 
right to sell the mortgage property, {/wala Prasad 
and ffuchnill, JJ.') MOKHTAR AHMAD v. BIBI 

RahimuNNISSA. 1922 P. H. C. C. 66 : 4 P. L. T. 58 : 

A. I. R. 1922 Pat. 369. 

Partition Suit. 

' —0. 40, B. 1 — Partition suit—Appointment 

Recei ver — Appeal. 

The Court should not appoint a Receiver, merely I 
because of strained relations, except b.y consent and 1 
upon proof by the plaintiff that prima facie he has a 
very excellent chance of succeeding in establishing 
the case made out in the plaint and that the property 
in possession of defendants the opposite party, was in I 
danger of being wasted especially where one of the 
'defendants is presumably manager. In any case the j 
facts, that a mere declaration is sought for the land, 
that the Civil Court cannot divide it, that the plain- I 
tiffs appear from the materials on the record to be out 
■of possession and that the Court has no jurisdiction j 
over the apportionment of the produce, make the 
order of the appointment of a Receiver for the agri- I 

Q. D.—VOL. I —92 
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cultural lands still less justifiable than that regarding 
the other property. An order of a Court that a 
Receiver should be appointed in a case, without ap¬ 
pointing anybody by name as receiver, and adjourn¬ 
ing the case to a later date for so appointing one is 
an order under O. 40 , K. i and appealable under 
O. 43 , Ji. I, (j-). (Case-law discussed). 55 l.C. 827 ; 
3 b P. R. 1910 , Foil. {Campbell, /.) THE FIRM 

Kaghbir Singh Jaswant NarUan Singh. 

A. I. R. 1993 Lah. 48. 

-0. 40, R. 1 —Partition suit—Appointment of 

Receiver—Right to—.Malabar tarioad. 

For die appointment of a Receiver in a suit, there 
must be some substantial ground for interfering with 
the existing rights of possession. The fact that no harm 
would be done by such appointment is not a sufficient 
ground. As regards the rights to have a Receiver ap¬ 
pointed a member of a Malabar tarwad suing for par¬ 
tition of tarwad property is not in the same position 
as a member of a Mitakshara joint family suing for 
partition. {Spencer and Devadoss, J J.) MeLE ViTTIL 
Kunhan MENON V. Kannan Mencn. 

(1924) M. W. N. 202 : 79 I. C. 561 : 
A. I. R. 1924 Mad. 482 : 46 M. L. J. 133. 

Partnership. 

-0. 40, R. 1— Partnership—Remuneration of 

Recei ver. 

The managing partner of a partnership by consent¬ 
ing to act without remuneration as Receiver during 
the dissolution oi the partnership does not forego his 
right to such remuneration as he would be entitled to 
for managing and carrying on the business. {iValms- 
lev anl Mukfrfi, JJ.) MaHOMED KaMIL v. 

Hgdayetulla. 

90 l.C. 492 : A. I. R. 1926 Cal. 380. 
—0. 40, R. 1— Partnership—Interim receive }— 
Jurisdiction of Court denied. 

A partnership suit is not only an action in w'hich 
the appointment of a receiver is usually claimed in 
the plaint itself, but is also one in which it is desir¬ 
able, and even necessary in most cases, to appoint a 
receiver to preserve the property in dispute during the 
pendency of the suit and to prevent the partner in 
possession of the partnership property from taking 
undue advantage of his position as against the co¬ 
partners, who, in the eye of the law, are equally with 
him the owners of the property. When a plaint is 
presented and it is not rejected or returned for any of 
the reasons mentioned in the Civil Procedure Code, 
but is admitted, the Court has assumed jurisdiction, 
and has therefore seizin of the suit and the subject- 
matter thereof. This jurisdiction is assumed on the 
allegations in the plaint If the Court has seizin of 
the suit, it must of necessity have jurisdiction to pass 
the necessary interlocutory orders, e. g., the appoint¬ 
ment of a receiver pendente lite to take charge of the 
partnej-ship properties in a partnership suit, and it 
cannot be said that the Court is wrong in postponing 
the consideration of the point of jurisdiction though 
raised by the defendant. {Heald and Chari, JJ.) 
Kin Foo V. Whee Sheik Cheng. 3 Rang. 196 : 

A. I. R. 1925 Rang. 287. 

Possession. 

K- 1— Possession — Receiver—Position 
and status of—Possession of receiver enures for right¬ 
ful owner. 

When the court has appointed a receiver and the 
receiver is in possession, his possession is the possession 
ot the court and the possession of the court by the 
receiver is the possession of all parties to the action 
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according to their titles. The property passes into • 
legal custody as the receiver is in the position of a 
stakeholder and such custody is for the benefit of the 
true owner. 22 C. L. J. 283 ; 30 M. 12 ; 17 C. 814 ; 5 
A. I; 5 I.. J. 270 Rel. {_Mookey}i afjd Suhraivardy^ 

//.) Dwijkndka Narayan Roy Joges Chan¬ 
dra 1)K. 39 C. L. J. 40 ; 79 1. C. 520 : 

A. I R. 1924 Cal. 600. 

-0. 40. R. 1 (2)— Posscs.rttm — Subrulc 2 

docs Jiot Prevent Court from rcniinhii^' forty to stut 
from fosscssioti. 

Suh-rule ( 2 ) of R. i refers to the case of removal 
of a person other than a party to the suit and does not 
debar the C'ourt from removing one of the parties to 
the suit from the possession of the property 43 1 
533 Diss. (^Mott Sogor, y.) PaRAS RaM v, PURAN 
Mai.. a. I. R. 1925 Lah. 690. 

-0. 40 R. 1 - -Possession, removal from — 

Parties to the suit. 

'J'he provisions of O. 40 , R. i ( 2 ), C. P. Code, refer 
to tlie case of the removal of a person other than a 
party to the suit and the Court is not debarred from 
removing one of the parties from the possession of 
the property. 18 C. W. N. 537 : 24 M. L. J. 658 , Foil. 
iShadt f.al, C. J• and Abdul Qadir, //.) AMaRNATH 

f .Mt. TehaL KaOR. 4 XJ. P. L. R. (Lah.) 73 : 

A. I. R. 1922 Lah. 444. 

-0. 40. R. 1 (2) — Possession — Court — Juris- 

diction of, to put in possession—Any person—Meaning 
of. 

Under O. 40 . R. i ( 2 '! of the Code the Court has 
full power to put a Receiver, appointed .by it, in 
possession of the properties removing any of the parties 
to the .suit, but not a party to the .suit cannot be so re¬ 
move dunless some one or more or all of the parties 
have such a right. The words “any person” in O. 40 . 
R. I ( 2 ) are not confined to persons who are not 
parlies to the suit. A tenant could not be ousted to 
be replaced by a Receiver in an interlocutory order. 
i^Sadasiva Aiyar and Spencer, J J •') KUMARASAMl 
PlI.LAI V. PaSUI’ATHIA PILI.AI. 

61 1. c. 603 ; 12 L. W. 254. 

-^0. 40, R. 1 {\3')^Posses5ion— Person' is other 

than receiver. 

The word “person” in cl. (^) refers to a person 
other than a “receiver” for cl. (^) shows that the 
property removed from the possession or custody of 
the person referred to in c). (^) is to be committed to 
the possession, custody or management of the 
” receiver ” by cl. (<•). 20 C. W. N. 789 and 24 I. <•' 
862 , Foil. rishnan and Waller, J J KaMA- 

SWAMI NaIDU V. Ayyalu Naidu. 19 L. W. 247 : 
34 M. L. T. 6 : 88 I. C. 625 : A. I. R. 1924 Mad. 614: 

46 M. L. J. 196. 

Powers of Receiver. 

-0. 40, R.l —Powers of Receiver — Mortgage — 

Decree under O. 34, R. 4 of the Civil Procedure Code 
—Receiver of property under mortgage—Effect of ap¬ 
pointment of—Action by Receiver against decree holder 
for account and possession. 

In 1899 the mortgagee in the exercise of his rights 
under a mortgage executed in 1892 obtained the 
usual decree for sale of the mortgaged property (the 
village Jainagar). In ) 9 io, on the application of the 
judgment-debtors and with the consent of the mort¬ 
gagee (decree-holder) the Court ap( ointed a Receiver 
of the properties of the judgment-debtors. After 
various subset^uent proceedings the Receiver and the 
judgment-debtors instituted proceedings against the 
mortgagee for an account of his receipts from the 
mortgaged property, and for delivery of possession of 
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the said village. The Subordinate Judge of Fizabad 
decided that the Receiver was not entitled to posses¬ 
sion, but only to debit the mortgagee in the account 
with the sum of Rs. i,47i'3*S per annum (instead of 
Ks. 1,600 as previously), for sums received from the 
property. The High Court on appeal reversed this judg¬ 
ment and made a decree directing the Maharaja to 
deliver up possession of the said village to the Recei¬ 
ver. Held, by the Privy Council (affirming the judgment 
of the High Couft that the Receiver was entitled to- 
khas possession of the village, and should in future 
administer and manage it as part of the estate under 
his charge, subject to being credited in the accounts 
by the mortgagee wdth Rs. 1 , 471-35 for collections 
made up to the last decree of the High Court. (Lord' 
Shaw.J RaMESHAR SINGH v. HITENDRA SINGH. 

35 M. L. T. 179 : 22 A. L.J. 968 : 

40 C. L. J. 444 ; 82 I. C. 794 : 24 Bom. L. R. 1161; 

20 L. W. 437 : L. R. 5 P. C. 188 : 29 C. W. N. 420 r 
3 Pat. L. R. 190 : A. I, R. 1924 P. C. 206 ; 

47 M. L. J. 294 (P. C.) 

-0. 40, R. 1 (d)— Powers of Receiver. 

I Where the Receiver was given power to collect out¬ 
standings and do all things necessary for the realisa¬ 
tion and preservation of the assets of a firm, held, the 
Receiver had no authority to mortgage the property of 
the firm. (Lord Carson.') SUBRAMANIaN v, DUTCH¬ 
MAN. ^9 Cal. 338 : 2 Bur. L. J. 25 r 

32 M. L. T. 184 : 26 Bom. L. R. 582 : 38 C. L. J. 41 r 
18 L. W. 446 : (1923) M. W. N. 762: 28 C. W N. 1 : 

1 Rang. 66 : 60 I. A. 77 : A. I. R. 1923 P. C. 60 : 

44 M. L. J. 602 (P. C.> 

-0. 40, R. 1— Powers of Receiver — Appeal 

against decree for maintenance—Receiver cannot be ap¬ 
pointed for correctly ascertaining income of estate so as 
to enable appellate Court to fix rate of maintenance^ 
Receiver cannot be appointed for the purpose of 
ascertaining real income of property so that correct 
data may be available to an appellate Court in which 
an appeal from a decree for maintenance is pending 
for fixing the rate of maintenance. (Venkatasubha 
Rao and Madhavan Hair, J J.) RaJAMMaL w. 

TyagaraJa Aiyar. 22 L. W. 316: 

89 I. C. 943 : A. I. R. 1926 Mad. 1246. 

.. _o. 40, R. l~Ptnvers of Receiver^Receiver 
has none but expressly granted poavers. 

A Receiver has no powers except what the Court 
grants him. He is only an officer of the Court and 
whatever powers he exercises are delegated powers of 
the Court which it expressly gives him. (Krishnan 
and Odgers, //.) RATNASAMI PILLAI v. SaBA- 
PM'HI PiLLAl. 82 I. C. 793 : A. I. R. 1925 Mad. 318, 

__-0.40, R. 1 and S. bl—Porvers of Receiver- 

Claim by Receiver outside jurisdiction, 

A Receiver appointed by a Court in execution can 
prosecute a cause of action outside the jurisdiction of 
the Court by which he was appointed Receiver. 
(Wallis, C. J. and Krishnan, /.) MUTHU K. R. V. 
ALAGAPPA CHETTYt/. S. A. KRISHNASAMY lYER. 

13 L. W. 150 : (1921) M. W. N. 106 : 61 I. C. 763 : 

29 M. L. T. 110. 

—--0. 40. R. 1— Powers of Receiver-Appointment 

when takes effect—Furnishing of security. 

Where a Receiver is appointed, his title to possesaon 
accrues on the date of his appointment. The appoint¬ 
ment of the Receiver is complete on the entry of ai> 
order of appointment although he may not be able to 
take actual possession of the property until security is- 
approved. The appointment of a Recover operates 
as an injunction against the parties, their agents and 
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persons claiming under them with notice. {Baker, 

O. J, C.) Deobax V. Kalu Ram. 

7 N. L. J. 16 : 78 I. C. 811 : A. I. R. 1924 Nag. 136. 
-——0* 40, R. 1 {2) ~Bo7vers of Receiver — Mort¬ 
gagee in possession lohether c-n be renii ved. 

A Receiver appointed by a Court can oust a mort¬ 
gagee decree-holder put in possession of the lands 
subsequent to his mortgage decree. {Das and Adami, 

//.) Hitendra Singh v. Rameshu ar Singh. 

6 P. L. J. 37 : 61 I. C. 67 : 2 Pat. L. T. 593. 
Prima Facie Case 

-40, R. 1—Prima facie case — Receiver — 

Appointment of. 

In cases where a Receiver is applied for, it is settled 
law that the applicant should at least present a prima 
facie case and should convince the Court that there 
may be a fair chance of succeeding in the suit. {C^utts 
and Adami, JJ.') BanwaRI LaL v. MOTI LaL. 

3 Pat. L. T. 466 : A. I. R. 1922 Pat. 493. 

-0 40. R. 1—Prima facie case — Appointment 

of Receiver—PVhen made—Principles guiding. 

A receiver of property will not be appointed under 
O. 40 , R. I, unless the plaintiff satisfies the Court that 
he has a prima facie case and that an order for a Re¬ 
ceiver is necessary for the protection of the property 
pending litigation. The Court must act in such a case 
with caution and exercise a discretion to be governed 
by all the circumstances of the case. {Rupchand 
Bilaram, A./.C.) JETHALaL MOHANJI v. DaYABHAI 
RamJI. 89 I. C. 413. 

Removal of Receiver 

^0. 40, R. Removal of Receiver •^Receiver 
appoitited by Court on appl catioti of Judgment-debtors 
—Consent of decree-holder—Powers and duties of such 
Receiver —Res judicata— Civil Procedure Code, 1908 , 
S. II — Civil Procedure Code, 1877 {Act X of 1877 ), 
S. 13 — Consent order. 

A Receiver appointed by Court, by consent of all 
parties, will not, in the absence of proof of maladnnnis* 
tration, be removed or discharged. His pov.ers of 
“realisation, management, protection, preservation and 
improvement of the property” include a discretionary 
power of sale, “to be exercised in good faith in the 
interests of the estate, with the approval of the Court”. 
A consent order does not prevent a party from impugn¬ 
ing the administration thereunder “ which is of such 
character as either (< 7 ) amounts to a malfeasance, and, 
accordingly, releases the consenter, or ib') has been 
proved by experience to be in substance so protracted 
and imperfect as to be futile. 40 M.L.J, 423 ; ir I.A. 37 , 
Ref. {iLord Shaw.') RaMESHWAR SINGH v. HITEN- 
DRa Singh. 5 Pat L. T. 491 : 20 L. W. 456 

35 Itt. L T 182 : L R. 8 : P. C. 175 : 

40 C. I. jr.431 • 1 0 . W. N. 457 ; 81 I. C. 576 : 

26 Bom. L. R. 1163 : 29 C. W. N. 413 : 

22 A. L. J. 968 : 3 Pat. L. R. 180 : 

A. I. R. 1924 P. C. 202 : 47 M. D. J. 286 (P. C.) 

-0. 40, R. 1 and 0. 43, R. 1 (s)— Removal of 

Receiver—Order refusing — Appeal—Manager appohit- 
ed under—Position and rights. 

An order refusing to remove a person from his posi¬ 
tion of a receiver is not an order coming under O. 40 , 
R. 1 or R, 4 , C. P. Code, and, therefore, no appeal 
lies against it under O. 43 , R. i {s). There is no pro¬ 
vision in the Code for appointing a manager; when a 
manager is appointed, it is really another name for the 
appointment of a receiver under O. 40 , C. P. Code, 
{Krisknan atid Waller, JJ.) RaMASWAMI NAIDU ». 
AyyaLU NaIDU. 19 L. W. 247 : 34 M. 1. T. 6 t 

78 I. C. 625 : A. 1. R. 1924 Kad. 614 : 46 H. L. J. 196. 
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Scheme suit. 

-0. 40, R. 1 and S. 92— Scheme suit — Receiver, 

appoiutmeut of. 

In a suit under S. 92 of the Code, the Court has 
power to supersede a trustee and appoint a Receiver 
during the pendency of the suit, notwithstanding that 
the trustee was appointed manager by the Temple 
Committee and was removeable only after regular en¬ 
quiry. (.Oldfield and Ramesam, JJ.) KUPPUSaMI 

MUDALIARz/. Subramaniam Chettiyar. 

(1923) M. W. N. 75 : 16 L. W. 927 : 

A. I. R. 1923 Mad. 224 ; 41 M. L. J. 645. 

Selection of Receiver. 

--0. 40, R. 1— Selection of Receivet — Even in 

partition or partnership eases party must not be appointed 
Receiver without opponent's consent where Court cannot 
rely on his honest and disinterested management. 

Except in special cases, a party shall not be appointed 
Receiver without the consent of the opponent. But in 
cases of partnership and partition, exception is made to- 
the general rule. Bui the exception does not apply 
where the Court cannot rely on honest and disinter¬ 
ested management on the part of the party seeking to 
be appointed. 18 C. W. N. 533 , Dist. Allen v. Lloyd 12 
Ch. D. 447 . Ref. to. {Das and Ross, J J.) BhaGA- 
WAN Das V. Sheo Nandan Prasad Sahu. 

3 Pat. 964 : 6 P at. L. T. 778 : 85 I. C. 93 : 

A. I. R. 1926 Pat. 293. 

Suit against Receiver. 

--~0. 40, R. X—.^uit against Receiver — Afature 
of office of Receiver. 

The object sought by the appointment of a Receiver 
is the safeguarding of property for the benefit of those 
entitled to it. His possession is on behalf and for the 
benefit of all the parties to the suit in which he is 
appointed, and is the possession of all the said parties 
according to their titles. The property in his hands is 
\n cztstodia legis iox WiQ person who can make a title 
to it. The title of the real owner is in no way affected 
either in theory or principle by his appointment. He 
collects and receives the rents, issues and profits not 
upon his own title but upon the title of some other 
persons, parties to the action. A Receiver is aptly 

described as the hand of the Court and is not the re¬ 
presentative or agent of the party or parties but of the 
Court in the sense that he acts in the interest of neither 
plaintiff nor defendant but, for the common benefit of 
all parties interested. It is also correct in the sense 
that as the representative of the Court he is subject to 
its orders and accountable to such persons and in such 
manner as the Court may direct. It is not, however, 
a proposition which can be accepted as universally 
correct^ under all oircumstances ; its correctness or 
otherwise would depend upon the nature of the cause 
in which and the party on whose behalf he is appointed 
and also on the nature of the transaction which he 
enters iiuo. 22 Cal. 960 , Foil. A person who is pre¬ 
judiced by the conduct of a Receiver appointed in an 
action ought not, without the leave of the Court, to- 
commence an action against him for adequate reliefs 
more ordinarily would his remedy lie in an application 

to the Court in the course of the action itself. Where 
the accountability of a Receiver depends upon debat¬ 
able questions not easy to be dealt with at the passing 
of the receiver's accountSt the Court often declines to 
go into the matter in such proceedings. {IValmsley 
and Mukerfi, JJ,) EASTERN MORTGAGE AND 

Agency Co., ltd v. Fazlul Karim. 52 Cal. 914 r 

41 C.LJ. 571 : 90 I.C. 851 : A.T. B. 1926 Cal. 385. 
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-0. 40. R. 1 —Suit Receiver — Accounts. 

.\n owner of an estate cannot sue a Tahsildar for 
accoutu^. where lie is appointed a Receiver under 
order of Court; ilie suit is one of the nature of a bill of 
discovciy and can be maintained only on proof of fidu- | 
ciary relation between the parlies. A Receiver can be 
sued if he had monies belonging to the estate on liand 
even after his discharge. A Receiver is not a repre 
sentative of the owner but an officer of tlie Court. 
{A/ocAcr/tC. A. C. y. Fletcher. /.) HaRIHaR 

MIMnKUII V. JAHARADDIN MANDAI- 

62 I. C. 768 : 26 C. W N. 992. 

_ 0. 40. R. 1 — Suit aflniust Receiver — Sanction. 

I’t r .<i<i<l.7siva Aiyar. J. Obiter necessity to 
obtain the sanction before the institution of a suit 
against the Receiver is imposed by the C.ommon I.aw, 
merely to enforce due respect towards Courts of Justice 
and omission to do so does not affect the jurisdiction 
of the Courts (^Sadasiva Aiyar and Spencer. J J 
JAOANA SaNYASIAH V. MYCHERLA PEDA ATCHAN- 

N \ l.i L. W. 289 : 70 I. C. 7:9 : 

42 M. L. J. 339. 

- 0. 40. R. 1 —Suit against Receiver — Sanction 

of Court, tohen to Ic obtained. 

The omission to obtain the previous sanction of the 
Court to a suit against a Receiver appointed by the 
Court does not atfect the jurisdiction of the Court 
trying the suit, but is an illegality which can be cured 
by obtaining it during the course of litigation. 
\sadasi'a Aiyar and Spencer. J J. t KaRUTH PaRA- 
KOTE AMMUKUITY V. MaNAVIKRAMAN. 

43 Mad. 793 : 59 I C. 568 : 12 L. W. 331 

- 0. 40, R. 1 —Suit againtt Receiver—Acts done 

in o/ficia: capacity — Court's leave necessary- 

It is clear law that as a Receiver is an officer of the 
Court he cannot be sred for acts done in his odicial 
capacity b> a third party except with the leave of the 
Court. Ordinarily the party feeling aggrieved by the 
Receiver’s conduct should seek redress against him in 
the very proceeding in which he was appointed as Re* 
cei\ er and any separate proceeding taken against him 
either in that Court or elsewhere should be with the 
leave of the Court under whose authority the Receiv¬ 
er was acting. (Rutledge, y.) K. K. SECUNDERv. 
J. A. M. KASAIAR& CO. 1 R- 138 : 

A. I. R. 1923 Rang. 208. 

Trust. 

-- 0. 40, R. 1 —Trust —Grounds for appoint- 

ment—Trustee a poor man. 

The fact that the trustee is a poor man, and that in 
case a decree for mesne profits is passed against him, it 
-would be difficult to realize the decretal amount, is not 
a sufficient ground for his removal and appointment of 
Receiver in his place. (Piggott and Walsh, JJ-') 
Mahamad askari 2^ Nisar Husain. 

43 All. 311 : 60 I. C. 901 : 19 A. L. J. 50. 

- 0. 40, R. 2 —Remuneration must not exceed 

the income of the estate realised by Receiver. 

The remuneration fixed for receivers under the C. P. 
Code need not necessarily be the limit of the remunera¬ 
tion to be fixed in a case under S. 145 , Cr. P. Code, 
but in all the circumstances the total amount of the 
remuneration should certainly, on every standard of 
equity and justice, be not more than the net income 
realised by the Receiver from the estate. (Findlay, O. 

J. c.) MX. Yamunabai. V. Emperor. 

8 N. L. J. 187 : A. I. R. 1925 Nag. 462. 
———0.40, R. 3— Receiver must give details of 
JxPendi ture. 
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The Receiver must not merely show that he paid cer¬ 
tain sums as litigation expenses, but also furnish de« 
tails of expenditure. (Alookertee and Chotzner. J y.) 

Haji Teller Rah.man v. Golam Gone. 

40 C. L. J. 28 ; 82 I C. 419 : A. I. R. 1924 Cal. 1083. 

-0. 40, Rr. 3 and 4— Order fixing Receiver vnth 

liability — Order to levy amount from him—Appeal _ 

Scope of. 

Where an order is passed under D. 40 . R. 3 , making 
a Receiver indebted to the estate to a certain amount, 
the order is not appealable but can in suitable cases 
be revised—when such an order is followed by an 
order to take coercive steps to force the Receiver to 
pay what is due from him under O. 40 . R. 4 , the order 
is appealable and in the appeal the propriety of the 
prior order under R.J will also be open to attack; other¬ 
wise the right of appeal is of no value. (Kennedy and 
Aston. A. y. Cs.') Khan Chand V. Abdul Majid. 

A. I. R. 1924 Sind 35. 

■ — ■ -—0. 40 R. 4 and 0. 43, R. 1 ( 9 )— Order pass^ 

ing accounts of Receiver — Appealable. 

.An order passing a Receiver’s account is one under 
O. 40 . R. 4 and is appealable under O. 43 , R. i (j), 
(Macleod, C. J. and Keaton,/.) ShrINIVAS KuPPU- 
SAMI MudaliaR V. M. C. WaZ. 45 Bom. 99 : 

59 I. C. 421 : 22 Bom. L. R. 1126. 

- -—^0. 40. E. 4— Receiver not obeying orders 

ought to be remo7'ed. 

Receiver who has not complied with the Court’s 
order directing him to keep accounts, etc., ought to be 
removed from his office. (Martineau, J.') BiHARl 
Lal V. Shankar Das. 7 L. L. J. 6 : 86 l.c . 246: 

A. I. R. 1925 Lab. 300. 

——0.40, B. 4— Receiver — Neglect — Account. 

An appeal from an order on an application to the 
Court below, to call upon a discharged receiver in a 
suit to render accounts and refund lo.sses due to his 
neglect during the time he was in the office of a 
Receiver, is not competent. (Le Rossignal and Abdul 
Qadir,//.) GOKAL CHaND z/. UDHERAM. 

A. I. B. 1922 Lah. 224 (l). 

-0. 40, R. 4— Receiver ordered to pay damages 

— No appeal lies from such order — C- P. Code, O. 43 , 

R. I (r). 

An order directing a Receiver to pay a sum of money 
by way of damages is not appealable as it does not 
come within the operative part of R. 4 . A. I. R. 1922 
Mad. 234 ; 4 f’at. \.. J. 636 ; 5 Pat. L. J. 97 , Appr. 
45 Bom. Q 9 and 42 Bom. 10 , Dist. (Keald and Chari, 

yy.) arunachellam chettiar v, u po U. 

4 Biir. L. J. 91 : A. I. E. 1925 Eang.266. 

-0.40, R. 4 (}a)~Appeal~Scope—Order for 

payment in Court — Court's duty. 

In an appeal from order under O. 40 , R. 4 * if is open 
to the Receiver to question the correctness of the 
amount said to be due from him. .A Court should first 
direct the Receiver to submit his accounts for the 
period during which he was in possession of the pro¬ 
perties ; and then give the plaintiff an opportunity to 
surcharge and falsify them and raise his objection to 
them. After hearing the objections, the Court should 
decide the exact amount which the Receiver is liable 
to pay. After that the Receiver should be directed to 
pay into Court the amount due within a certain time 
fixed by the Court. If he fails to pay the amount 
without proper reason within the time fixed, the Court 
can then pass an order directing the attachment of his 
property under R. 4 . (Krishnan and enkatasuhba 
Rao. J/.) R. M. P. PaLANIAPPA CHETTI V. M. S, A. 
PL. PALANIAPPA Chettl (1922) M. W. N. 741 : 

16 L. W. 754 : A. I. E. 1923 Mad. 85 (2) : 

43 M. L. J. 707. 
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-- -0. 41— Applicabilitx, 

Order 41 has no application to appeals from the 
Original Sije of a High Cour-. {^Cotitts-Trotter, C. /. 
(mst Srinivasa AiyavA'ar. / ) P. K. BHIMASENA RaO 
Z'. C. VENUGOPAL MudaH. 21 L. W. 672 : 

88 I. C. 443 : (1925) M. W. N. 190 : 48 M. 631 : 

A. I. R. 1925 Mad. 723 : 48 M. L. J. 384. 

1 —Appellant mnst shcnv that 

Judgment is zorong. 

In every appeal, the appellant must show some rea¬ 
son why the judgment appealed from should be disturb¬ 
ed. There must be some balance in their favour when 
all the circumstances are considered to justify the 
alteration of the judgment that stands. {Lord Buck- 
ftMSter,) FAKRUNISSA v. IZARUS SaDIK. 

17 N. L. E. 72 : 63 I. C 898 : 23 C. W. N. 866 (P. C.) 

0.41, R. 1 — Tioo appeals against same res¬ 
pondent—Single hidgfuent—One appeal _ Validity. 

here two appeals against the same respondent 
were disposed of l^y one judgment and alloweil and he 
files a single appeal impleading both the successful 
appellants as respondents, the defect was only a tech¬ 
nical one and the appeal is competent. {A'/uker/i, J.') 

BUai Bah.adur 7'. Parameshwari Ram. 

A. I. R. 1924 All. 834. 

0. 41, R. 1— Valid presentation — What is. 

In cases in which a formal order is not drawn up, it 
is sufficient for the appellant to attach to his memoran¬ 
dum of appeal a copy of the judgment alone, but 
where a separate order is d^av^n up both are necessary. 
{Kanhaiya Lai, J.) KeDAR NaTH v. NANAK. 

A. I. R. 1924 All. 162 

0* 41, R, 1— Failure to file copy of order 

appealed from. 

The appellants before the District Judge failed to 
file a copy of the formal order, appealed against but 
the formal order was a precise copy, .so far as its ope¬ 
rative words were concerned, of the judgment of the 
order which they did file, held, that the failure matter¬ 
ed to nobody and the objection was futile. {Walsh 
and Ryves, //•) Mt. KaUSILLA KueR v. MT. 
SUKHDEl. 21 A. L. J. 432 : L. R. 4 A. (Civ.) 246 : 

A. I R. 1923 All. 579, 

-0. 41, R. 1— Allihabad fligh Court Rules, 

Ch- III, R. 2 - Presentation of second appeal—‘Judg¬ 
ment copy of first Court not filed — Procedtire. 

O. 41 , R. I of the Code as revised by R. 2 . Chap. Ill, 
of the Allahaba I High Court R"les, required a copy j 
of the first Court judgment, to be filed with the appeal 
and a Judge of the High Court must decline to allow' 
an appeal to be presented without such copy nor can 
he extend the time for filing the same. {Walsh, Lind¬ 
say and Sulaiman, J J.') BHAIRON GHUL.AM v. 

Ramautar Singh i9 a. l. j. 598 : 

63 I. C. 338 : 3 D. P. I. R (A.) 165 (F. B.) 

■ “ — -0, 41, R. Appeal from award under Land 

Acquisition Act—Copy of award to be filed. 

Where a number of separate references under the 
Land Acquisition Act are heard together and disposed 
of by one judgment, and where distinct appeals are 
filed from this judgment, it is absolutely essential that 
a copy of the award should accompany each memo¬ 
randum of appeal, and the Appellate Court has no 
power to dispense with such a copy. {Scott Smith 
and Afartineauy JJ.') MUBARAK ALI ShaH v. 

Secy, of State. 6 Lah. 218 : 26 Pvnj. I..R. 356 : 

A. I. R. 1925 Lah. 438. 


--0. 41, R. 1 —Appeal — CoPy of decree not pre¬ 
sented—Decree not prepared—Effect of. 

Where the plaintiff’s suit was dismissed by the trial 
Court but no decree was drawn up, it is not competent 
for an appellate Court to entertain an appeal from 
the decision of the trial Court. The proper course 
for the appellate Court i.s to adjourn the appeal to 
enable the plaintiff to file a copy of the <!ecree. 19 
P. R. 1019 ; 66 P. R, 1916 , Foil. {Harrison, J.'y 

Sher Mahomed v. .Mahomed Khan. 

A. I. R. 1924 Lah 352. 


;—0. 41, R. 1— Memorandum of appeal written 
by petition-writer —jVot invalid. 

It is immaterial whether a memorandum of appeal 
is written by the appellant himself or by somebody 

else as long as it is signed by the appellant or his 
agent duly authorised in his behalf, and represented 
to the proper authority. Hence there is no valid 
objection to the entertainment of the appeal where 
the memorandum is written by a petition-writer. 
{Shadt Lai, C. J.and Zafar Alt, J.') MUSSaMMAT 
Shib Devi v Ralla Ram. 83 I. C. 543 (i) : 

A. I. R. 1923 Lah. 484. 

;-0.41, R. 1 — Tzuo appeals and two decrees in 

suit — B^th decrees must be filed. 

Where fronj the decree in a suit two appeals were 
preferred and two decrees drawn up by the appellate 
Court, O. 41 , R. I, C P. Code, requires both decrees 
to be filed for the presentation of a second appeal to- 
be valid. {Scott'Smith and Harrison, J J.') MahOM 
MAD Din V. MSST. ZeruNNISSa. 3 Lah. 215 

77 I. C. 541 : A. I. R. 1922 Lah. 390. 

;- 0 . 41, R. 1— Copy of decree not filed — Ho 

valid presentation. 

Presentation of memorandum of appeal unaccom¬ 
panied by a copy of decree is no legal presentation. 
{Chevis, J.) BaSHI RaM z. MUNICIPAL COMMIT¬ 
TEE, Chiniot. 4 Lah.L.J. 193 :A.I.R. 1922 Lah 191 


Presentation of Copy of i7tterlocntory order 7 iot filed 
— Does not affect validity of presentation. 

Where a second appeal is filed without a copy of 
the interlocutory order referred to in the judgment of 
the Court below it does not affect the validity of the 
presentation, especially when the points decided by 
the interlocutory order do not arise in the appeal 
Even if the appeal could be considered to have been 
presented only when the copy of the interlocutory 
order was filed, there was sufficient cause for excusing 
delay. {Marttneau, J.) LakSHmi DaS v. IShaR 

4 Lah. L. J. 20 : A. 1. R. 1922 lah. 93. 

— 0. 41, R. 1—Copy of translation of decree 
filed—iVof a '^^ahd presentation, 

Where a second appeal was presented with an Urdu, 
translation of the decree of the Disti ict Court and 
without an English copy is invalid and the Court refus- 
ed to excuse the delay in filing a proper copy. 
{Chevis and Le Rosstgnol, //.) DaIM z/. HaYAT. 

_ n T> n ^ ^ J- 381. 

—— R. 1 Copy of Judgment, if necessary. 

Memo, of appeal must be accompanied by a copy of 
the judgment appealed from and in the absence of an 
explanation for delay, filing the copy after the period, 
of limitation will justify dismissal of the appeal 
{Martinecu, y.) DyaLA z/. Hiru. 67 1. C. 670 .* 

_ft w 1 ^ 3 Lah. L. J. 255 ! 

^ ^— Memo, of appeal withozet judg¬ 
ment --Hot valid. ^ 

not accompanied by a copy of 
the first Court s judgment is not a valid memorandum.. 
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(c'/iczjs, y.) NroLu mal V. Sri ram. 

63 I. C. 33 : 2 Lah. 227. 

-0. 41, R. 1— appeal—Presentatiou of, 

■zi'H/iout copy of decree is not valid — Penver to excuse 
delay in fiir’itshing copies —Ex parte <>r</«rr excusing 
delay—Application to va.ate order hy respondent .is 
competent. 

The provisions of O. 41. R. i. C. P. Code, are im¬ 
perative and the presentation of a memorandum of 
secon<i appeal without a copy of the d'-cree appealed 
against is not a valid presentation. 27 I. C. 447 : 16 
< • 1 -- J- 135 : 77 « It is open to the Court 

in the exercise of its discretion under S. 5 of the lami- 
ration .Act to excuse the delay in the presentation of 
the decree appealed against. 17 C. L. J. 66 , Kef. to. 
Where an c.r parte order is passed excusing the delay 
in the presentation of an appeal, it is open to the res¬ 
pondent to apply to have the order .set aside. umara 
s-vami Sastri, J.') SUNDARAM .MYAR v. KaJa 

RaJeswara Muthukamalinga Sethupathi. 

(1923) M. W. N. 164 ; 17 L. W. 352 : 

32 M. I. T. (H. C.) 232 : A. I. R. 1923 Mad. 482 ; 

44 M L. J. 279. 

-0.41, R. 1 —Copy ol judgment not 6led — 

y/otiec issued — Effect. 

Where an appeal is filed without a copy of the 
)udgment and the Court issues notice thereon, it 
amounts to dispensing with the same and it cannot be 
objected afterwards that the appeal was not validly 
presented. {Baker, J. C and Prideaux, A. J. C.) 
AGENT, O. T. V. KY. CO. v. JaSRGP SHRINATH. 

90 I. C. 135. 

-0. 41, B. 1 —Copy of decree. 

An appeal unaccompanied by the copy of the decree 
is liable to l)e rlismissed. {A'inkhedCy .4. J. C.) HaTI- 
RAM V. (iHASIRAM. 81 I. C. lOOl : 

A. I R. 1925 Nag. 52. 

-0. 41, R. 1 —Presentation of appeal by pleader 

with no authority is not valid. 

The appellant engaged one pleader A and executed 
a power-of-attorney in his favour authorising him to 
appoint another pleader, if necessary. A engaged an¬ 
other pleader but did not execute a power in his 
name. B put his own name on the power executed 
in favour of A. Held, the appeal was not validly pre¬ 
sented as there was no proper appointment of B 
either by the appellant or by A. {Batten, O. J. C.) 
ChITTAR V. LaXMI NaRAYAN. 62 I. C. 259 (Nag). 

-0. 41, R. 1 —Conditional order setting aside 

ex parte decree — Appeal—^Oeder of dismissal 

An ex decree was set aside on condition the 

defendant deposited in Court a large sum of money ; 
an appeal was preferred against it, but meanwhile for 
non-compliance with the order, the petition had been 
dismis.sed. Held, the order of dismissal should also 
be filed. {Dalai, J. C.) INDAR SiNGH ry. GUKDAYAL 

Singh. A. I. R. 1924 Ondh 229. 

-0. 41, R. 1 —Memorandum of appeal — Pre- 

sentation. 

There is nothing to prevent the presentation of a 
plaint or a memorandum of appeal during a vacation or 
even on a Sunday, provided it is presented to a proper 
officer and that officer receives it. {Jwala Prasad, J.) 
Anand Ram v. Ham Gulam. 2 P. 264 : 

8 P. L.T. 820 : 1922 P. H C.C. 365 : 1 P, L. R. 12 -. 

71 I. C. 426 : A. I. R. 1923 Pat. 150, 

-0. 41, R. 1 —Several appeals from one ?udg- 

ment—Copies of Judgment necessary with memo. 

Where there are several appeals from one judgment 
by different appellants, the High Court will insist 
under the rules to have copies of judgment filed with 
each memo, of appeal though where there are seve- 
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ral appeals from the same judgment by the sameap* 
pellant, he should be permitted to file one copy only 
of the judgment with the memorandum in one of his 
appeals. {Derwson Miller, C. J. and Coutts, Jf) 
RIAJAN THAKUR 7 >. CHARITAR TH.AKXJR. 

1 P. 670 4 Pat. L. T. 290 : A. I R. 1922 Pat. 680. 

-0. 41, R. 1— Appeal—Presentation 7oitkout 

copy of judgment is not illegal. 

A second appeal filed without a copy of the trial 
Court’s judgment within time is not incompetent, 
inasmuch as O. 41 , R. i, C. P. Code, requires that only 
a copy of the lower appellate Court's judgment is to be 
filed and does not require the filing of the judgment of 
the trial Court. {Jwala Prasad and Ross, JjT) RaM- 

DEO Singh v. Makhan Singh. 

74 I. C. 330 : 1923 P. H.C C. 19. 

- 0. 41, R. 1— Appeal—Copy of decree not filed 

—Ho Valid presentation. 

Under O. 41 , R. i, C. P. Code, every memoran¬ 
dum of appeal must be accompanied by a copy of the 
decree appealed from and without such copy there is 
no valid presentation of the appeal. {Brown, J. C.) 
MaUNG PO SaUNG V. Ma MUN. 65 I. C. 68 t 

(1921) 4 V. B. R. 76. 

- -0. 41, R. 1 —Specific issue for each plea must 

he raised. 

Where a memorandum of appeal ran as follows :— 

“ That the Court below should have decided issues 6 . 

7 , 8 , 9 . lo, 12 and 13 in favour of the defendants-ap- 
pellants.” held, each plea should raise a specific 
issue. Appeals drawn up in this way are liable to be 
returned for amendments. {Daniels, J. C.) B.ANKE 
LaL V. KaNHALAL. 9 0. L. J. 687 : 

A. I. R. 1923 Oudh 113. 

-0.41, "Si. Plaintiff accepting decision of 

Trial Court—Cannot challenge in Secottd Appeal. 

A plaintiff accepting the decision of the Trial Court 
as to the amount due to him, and not appealing, cannot 
challenge its correctness in Second Appeal by means 
of a cross-objection. {Tudball and Rafique, J J 
Hardeo Prasad v. Ganga Sahai. 

61 I. C. 48 : 19 A. L. J. 165. 

-0.41, R. 2 —Presentation without copy of a 

decree is invalid. 

There is no proper presentation of an appeal without 
a copy of a decree even when there is no decree in 
existence. {Shadi Lai, C. J, and Martineau, J.') 
THE MUNICIPAL COMMITTEE, CHINIOT Z/. BaSHI 
Ram. 69 I. C. 895 : A. I. R. 1922 L&h. 170. 

-0.41, R 2 —Alternative grounds of appeal — 

Penver of Court to go into. 

Where alternative grounds of appeal are raised, an 
appellate Court can go into questions admitted for the 
purposes of an alternative argument and finding 
adversely to the appellant. {Broadway and Marti¬ 
neau, //.) Ram oas r. Mt. Panna Devi. 

84 I. C. 1039 : 5 Lah. L. J. 117. 

■ ■ 0. 41, R. 2— Appeal—Hew grounds—IVhen 

allcnved—Hew basis of claim. 

A plea which is not raised in the trial should not be 
considered by the Dist. Court. {Leslie Joftes and 
Broadway, JJ ) RAMCHAND v. RaMA NAND. 

68 I. C. 227 : 3 L. L. J. 392. 
-^0. 41. R. 2—Factum of adoption not question¬ 
ed — Effect. 

Where the finding of the low-er appellate Court 
against the factum of adoption was not questioned on 
the grounds of second appeal, held, the validity of 
the adoption could not be allowed to be urged at the 
further proceedings. {Ayling and OdgCrs, //.) 

Rajambal AMMAL V , Shanmuga Mudaliar. 

(1922) M. W. N. 481 : 70 I. C. 653 : 
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4 ;. P. CODE CV OF 1908), 0. 41 R. 2, 

A. I. R. 1923 Mad. 11. 
— "0. 41, R. 2— Case retnanded for admitting 

oral evidence—Oral evidence not admissible at all in the 
■case—Order of remand not appealed against—Second 
appeal—Court exercised powers under R. 2 ofO.^l — 
.C. Code., O. 41 , R. 23 . 

Where the lower appellate Court remanded an 
appeal for admission of oral evidence when such evi¬ 
dence was not admissible, held, that it was a fit 
case for the exercise of the power conferred on appel¬ 
late Court under O. 41 , K. 2 . 

Where the order of remand was appealable 
under O. 43 , R, i, C. P. Code, but the appellant did 
not appeal against it and he was precluded from dis¬ 
puting the correctness of the order of remand in final 
appeal, held, that this preclusion of a party does not 
take away the power which vests in a Court of appeal 
under O. R* 2 , to base its decision upon a point 
not urged in the memorandum of appeal and, there- 
iore, it can grant relief to the appellant in a fit case. 
{RTinkhede, A. J. C.) BaliraM v. SaDARAM. 

89 I. 0^1019: A. I. R. 1926 Nag 147. 

9. 41, R. 4— Cotirt is not boutid to pass decree 
.in favour of non-appealing parties. 

A Court is not bound to exercise its discretion in 
favour of a non-appealing party under O. 41 , R. 4 . 
36 All. 510 , Foil. {Afuher/i, y.) Jai NaRAIN SINGH 
s/. Mandhai Singh. l. r. 6 A. (Civ.) 495 : 

A. I. R. 1926 All. 64. 

-9. 41, R. 4— Appeai — Persons not made parties 

do—If can appeal from appellate decree ." 

Where one of several plaintiffs prefers an appeal in 
which other plaintiffs are also interested, O. 41 , R. 4 
of the Civil Procedure Code does not authorise him to 
proceed with the appeal without making the other 
plaintiffs parties thereto. At the same lime if the 
plaintiffs are not made parties to the appeal they have 
-no locus standi to go in appeal against the decree of 
the appellate Court. {Daniels,/.') BaLKaRANLaL 
z, Malik Namdar. L. R. 5 A. 279 : 78 I c. 637 ; 

A. I. R. 1924 All. 873. 
“■■■ —0.41, Rr. 4 and 33— Parties — Transposition 
of respondents as appellants—Power of Court. 

The trial Court passed a decree against two defend¬ 
ants jointly on the ground that they were equally 
liable. One appealed from the decree and the other 
filed a memorandum of cross-objections. On appeal, 
held, that as the decree of the lower Court proceeded 
upon a ground common to both, it was competent to 
the appellate Court to transpose the other defendant 
•as an appellant and decide the appeal. {Sulaiman 
■and Kanhaiya Lai, //.) EAST INDIAN RY. CO. z'. 

Lala Janki Prasad. L. r. 5 A. 586 : 

80 I.C. 737 : A. I. R. 1924 All. 605. 

---—0. 41 , R. 4— Joint plaintiffs — Appeal by one 

—All must be made parties. 

Where one of several plaintiffs prefers an appeal in 
which the other plaintiffs are also interested, O. 41 , 
R. 4 does not authorise him to proceed with the appeal 
without making the other plaintiffs parties thereto. 
'{Rafigue and Piggott, JJ ) AmbIKA PraSAD v. 
JHINAK Singh. 45 A. 286 : 21 A. L. J. 91 : 

L. R. 4 A. 92 : 71 I. C. 321 : A. I. R. 1923 All. 211- 

---0. 41, R. 4— Power of appellate Court to vary 

Joint decree of lower Court in the absesue of one of the 
.plffs, respondents—Rule limited to the case of appel¬ 
lants. 

O. 4 t, R. 4 C.P.Code, is limited to the case of appel¬ 
lants. Where pending an appeal against a joint decree 
^or possession in favour of the plffs. one of the plffs. 
respondents died and his legal reptesentatives were not 
^brought on record in time, held, that the Court cannot 
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proceed under O. 41 R. 4 , C. P Code. {Suhrawardy 
and Duval, J J.) MaNINDKA CHANDRA NANDI V. 

Bhagabati Devi Chagdurani. 

90 I. C. 986 : 30 C. W. N. 45. 
--0. 41, R. 4— Scope. 

A judgment-debtor who did not appeal but who filed 
an application in the lower Court consenting to the 
decree being executed as against him on w'hich no order 
was passed can be given the benefit of the appeal pre¬ 
ferred by other judgment-debtors. {Newbould and B. 
B Chose,//.) KhaJEH SaLALUDIN 2/. AfZAL Be- 
GUM. 28 C. W. N. 963 : 39 C. L. J. 590 ; 

84 1. C. 68 ; A. I. R. 1926 Cal. 23. 

-0 41, R. 4— Appeal by one deft.—Decree 

against several—When can be set aside. 

Though a decree against several defendants which 
proceeds upon a ground common to them ail can be 
set aside on appeal at the instance of one of them, it 
cannot be so set aside when the appealing deft, values 
the appeal for a sum representing the amount decreed 
against him alone. Such an appeal is not one against 
the entire decree at all. {N. R. Chatteriee and Panton, 

//•) Jogendra Nath Roy Chagdhuri v. RaJen- 
dra Nath Rai Chaudhuri. 63 I. C. 95 (Cal.) 

-0. 41, R. 4— Penvers of Appellate Court — 

Variation in decree. 

If a decree is passed against several defendants on 
a common ground, the appellate Court can, on appeal 
by one defendant only,vary the decree in favour of all. 
{Shamsul Huda and Panton, //.) RaM SUNDER 

Das V. ShaJidur kah.man. 60 i. c. 460. 

-0. 41, R. 4 —Appeal by only one of the plain¬ 
tiffs. 

Where the contention w’as that the appeal should 
be regarded as having been dismissed so far as half the 
share of the other plaintiffs, who did not appeal, is 
concerned, held, the provisions of O. 41 , R. 4 lay 
dowm that, if the decree appealed against proceeds on 
a ground common to all plaintiffs, any one of the plain¬ 
tiffs may appeal from the whole decree and thereupon 
the appellate Court may reverse or vary the decree in 
favour of all the plaintiffs. {Chevis,/.) KUNDAN 
V. Mam Raj. 4 Lah. L. J. 178: 31 P. W R. 1922 : 

.. A. I. B. 1922 Lah. 67. 

O. 41, R. 4 —One appellant dying before decree 

Decree obtained by other enuring to benefit of legal 
representatives of deceased^ Legal representatives 
should be brought on record though applying after 
decree. 

Where one of two appellants who were undivided 
Hindu brothers had been dead when the decree was 
passed in the appeal and where subsequently the de* 
ceased’s legal representatives applied to be brought on 
the record, held, that as the decree passed legally 
in favour of the surviving appellant must enure for the 
benefit of all the members of the appellants* family, 
and as they wished to be formally brought on record 
as legal representatives of the deceased appellant who 
was not a party when the appeal was heard, their 
application to be brought on the record should be 

?• PolVC^Atllips and Krishnan, //.) 

Guntuku Appanna V. Gavarappadu. 

. ^ 22 L. W. 142 : 87 I. C. 748 : 

A. I. R. 1925 Mad 910 .• 48 M. L. J. 601. 

■ ”9. 41, R. 4— Scope. 

Where out of four defendants constituting partner¬ 
ship only three appealed against the decree which was 
for a sum of money alleged to have been lent to the 
partnership and one of the appellants died during the 
pendency of the appeal and his legal representative 
was the non-appearing defendant who was not brought 
on record, held, that O. 41 , R, 4 would enable the 
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Coint to grant volief to appellants, in viev of the fact 
that taking of acc<-‘unts was not necessary in the case. 

O. C. y. ' NaMINENI CHENGAMMA NAIDU 
N. (lANCiULU NaIDU. 20 L. W. 402 : 

(1924) M. W. N. 789 : 82 I. C. 420 : 

A. I. R. 1925 Mad 23 >. 

- 0. 41. R. ^—Deceased dcicnda»it — Judgment 

nt fa'our of — Appt'lliite court can reverse. 

Under O. 41, K. 4, U. P. Code, an appellate Court 
has power to reverse a judgment in favour of a decea¬ 
sed defendant as regards the whole of the plaintiff’s 
claim and not only as regnids that part of it in which 
the surviving <lefendants were paniculaUy interested. 
40 M. 846. 848 ; 2-^ M. L. J. 248 Foil. i^Speucer afui 
K<Jffie^iiui, yy ') SlJ^BARA^ A MtJl>ALIAK V. KaNI^A" 
SWaMI MUDAM. 32 M. L. T. 124 : 70 I. C. 168 : 

16 L. W. 330 : (1922) M. W. N. 674 : 

A. I. R. 1923 Mad. 58. 

-0. 41, n. 4 — Common interest. 

Where the second plaintiff was the transferee from 
the first plaintiff: 

//■■/d. that the question of the lattei’s title to the 
property in suit affected the second plaintiff’s also and 
that a tlecision that first plaintiff’s suit was not barred 
by limitation enured for tiie benefit of the second 
plaintiff also though he had not joined in the appeal. 
(IVdz/r f/asiin. y. C. and A'cndall. A. y. C.) PANS 

Bahai>ur Singh Mr. Sakalraj kuar. 

11 0. L. J. 297 : 81 I. C. 484 : 
A. I. R. 1924 Ordh 385. 
-0. 4i, R. 4— Several plaint iffs—Revision ap¬ 
plications hy some—I ittcrferencc. 

Where sonte out of several plaintiffs prefer a revision 
on grounds common lo all of them, it is open to the 
Cotirt to interfere and set aside the order sought to be 
revised in favour of all the plaintiffs, {Fremantle, S. 
M. and Burn, ./. M DEOKINANDAN v. MaHADEO 

Singh. L. R. 6 0. 136 (Rev) ; 10 0. & A, L. R. 942 : 

L. R. 5 A. 281 (Rev). 

0.41, R. 4— Appeal — Parties— Some of the 


parties entitled to rent made respondents—Effect of. 

Where certain tenants appealed making only some 
of the co-sharer landlords tespoiulenls, held, that as 
the respondents aU'ne could nf>t have sued for re. t, 
the aj)peal impIeavHng them without joining the other 
landlords as ve'pondents was unsustainable. Under 
O. I, K. 9, C. P. Code, a person who is a necessary 
party lo the suit is a necessary party to the appeal. 6 
C. W. N. 196 : I I C W. N. 504 : 3* -*^9 (P C.) 

Rel. 14 C'. IC 20 , Not Foil. {Ross, /.) JHENDKA- 
NAI H C:ha 1TERJI r. JHAKU MaNDAR. 

3 P. L. T. 456 t 66 I. C. 780 : A. I. R. 1922 Pat.4. 

— 0. 41. R. 4. 

Where in If t course of a redemption suit by Pur 
mc'C husband and wife the husband died, held, that 
the wife could prosecute the appeal. {Young and 
Baguley, yy.) MaUNG PYAUNGz/. MG. SHWE PaW. 

2 Rang 486 ; 3 Bvr. L. J. 171 ; 
04 I. C. 170 : A. I. R. 1924 Rang 376. 
-0. 41, R. ^—Pinuer of Court to vary decree in 

favour of person not party to appeal. 

0 . 41 , R. 4 deals with the case where the decree 
passed by the Trial Court proceeds on any ground com¬ 
mon to all the plffs. or to all the defts. {Maung h in, 
/.) A. C. T. R. M. Chetty V. PO U. 

63 I. C. 973 : 13 Bur. L. T. 163. 

--0. 41, R. 5 — Effect. 

Stay order on condition of security by appellate 
Court comes into effect when security is given {Sulai- 
man and Afukerii, yy.) SUPERIOR PaNK YlW. 

BUDH Singh. 22 A. L. J. 413: B* R. 5 A. (C v.) 769: 

83 I. C. 1028 : A. I. R. 1924 All. 698. 
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-0. 41, R. 5— JYo appeal before Appellate Court 

—/Vo stay of execution. 

An appellate Court has no jurisdiction to order the^ 
stay of a sale unle^JS it has seizin of the case and 
where there is no appeal before the appellate Court 
the order staying execution is ultra vires and is a 
nullity. {A/ears. C. y. and Baner/t, y.) PARSHOT- 
TAM V. HaROU LaL. 43 All. 513 : 63 I. C. 837 

19 A. I. J. 462. 

-0. 41, R. 5— Appeal not filed—Appellate Court 

cannot order stay. 

An Appellate Court cannot grant a stay of execution 
of a decree of the Subordinate Court unless it is 
actually hearing an appeal from such decree. When’ 
no appeal lias been preferred, the Court passing the 
decree can alone grant a stay for sufficient cause within 
the time allowed for appeal. {Walsh and Gokul Prtr 

sad. yy.) Parshottam Sarkar z/. Hargulal. 

43 All. 198 : 2 V. I. L. R. (A.) 424 : 

60 I. C. 131 : 18 A. L. J. 1121. 

-0. 41. R. 5— Application for stay —Delay in 

applying—Dismissal without going into the merits — 
Propriety of. 

An application for stay of execution was filed more 
than 9 months after the filing of the appeal. The 
Court dismissed it on the ground of delay, without 
going into the merits. Held, per Suhrawardy, y it is 
the duty of the Court to go into the merits and decide, 
failing which the order can be revised by the High 
Court. 

Per Graham, y., the power conferred by O. 41 , R. 5 
being discretionary, the order is not capable of revision 
if judicial discretion is used. The rule contemplates 
that application foi stay should be made as soon as 
possible after filing the appeal. {Suhrenvardy and 
Gr'iham, yy.) BiRESH C HANDRA DaS v. HaRI- 
DaSI Bose. 82 I. C. 435 : A. I. R. 1925 Cal. 264. 

0. 41. R. 5— Execution—Stay of—High 
Court, Original Side—Application to whom to be made 
— Practice. 

If a party, against whom judgment has been given 
on the Original Side, desires to obtain a stay of execu¬ 
tion, pending an intended appeal, and desires to apply 
in the first instance on the Original Side, he must apply 
within reasonable time to the Judge who decided the 
case. {Sanderson, C. y. and Riika^dson, y.y 
CHATURBHIIJ CHANDANMULL v . BaSDIO DaS 

DaGA. 25 C. W. N. 928 : 66 I. C. 198 : 48 C 796. 
— 0. 41, Rr. 5 to 8— Appeal^Order refusing 


stay of sale. 

An order refusing stay of sale under O. 41 , R. 6 falls 
under S. 47 ar d is appealable. {Martineau, y.V 
Shankar Dasz-. Kasturi Tal. 

‘76 I. C. 789 : A. I. R. 1925 lah. 69t 

- 0. 41. R. 5 —Stay of cxeatiiott—Ptrwers of 

executing Court after appeal filed. 

After an appeal is filed from a decree or order. It is 
only the appellate Court which could order stay of 
execution under O. 41 , R. 5 and recourse cannot be 
had by the trial Court to S. 151 to override the provi¬ 
sions of R. 5 . {fifartineau, y.') FIRM GOBIND R.AM- 

Ram Chander v. Firm Rulia Ram Naurta 
Ram. a. I. R. 1924 Lah 602. 

- 0. 41, E. 5 —Order for — Security — No 

Appeal lies. 

An injunction was granted to stay execution on the 
condition of filing security. The judgment-debtor 
thereupon offered to hypothecate his immoveable pro¬ 
perty by way of security. The Judge, however, refused- 
to accept this security as sufficient and allowed two- 
weeks’ time to the judgment-debtor to produce somo 
other person as surety. Held^ every interlocutory 
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order passed in the course of execution proceedines is 
not appealable, and an appeal lies only from a de?res 
and a. decree must conclusively determine the rights 

^ A- ^ ^ 1 • or any of the matters 

in controversy 1 he order attacked is not appealable. 

Sa^-ar, /.) B.AJRANG DaS r. DONGarSE DaS. 

o Ai 1923 Lah. 446. 

r£ i.u j ? Oj—S^ay of sale uringappeal. 

If the decree-holders shall have sufficient security in 
the property Itself which will remain under attachment, 
execuUon ought to be stayed. (.1/a/f Sagar, A) 

RAM Gopal V. Manful Singh ^ 

_O 41 c® V C2). 

r——~U. 4 a, K a — 

Where it had been found that the sale in favour of 
the petitioner, a rival pie-emptor, was not genuine and 
that he waived his right of pre-emption, held, unless it 
IS shown that substantial loss would result to the peti¬ 
tioner, an order to stay execution in favour of the pre- 
emptor would not be made especially where the decree- 
bolder has deposited a large sum of money which would 
beicUe and where he would be placed in the same 
pos.tion as the petitioner with respect to the collection 

of rent, /.) Arjamand Khan £■. Shan¬ 
kar LaL. ^ A. I. R. 1922 Lah. 361. 

0. 41, B. 5 Slay of execution — Principles — 
Power of Appellate Court. 

Where the learned Judge in Chambers has exerrised 
a discretion vested in him by law, his order should not 
be disturbed unless there is anything to show that it 
was without jurisdiction or was passed with material 
irr^Sulaiity oi there is any adec]uato proof that some 
loss would be occasioned by it to the appellant which 
can be called substantial. Where one obvious loss is 
that the appeal which is pending becomes useless 
another probable loss is that the business of the ap¬ 
pellant firm w II be seriously disturbed by their account 
books passing into the hands of the receiver, and 

3SS is likely to be a protracted and ex¬ 
pensive one, the balance of convenience is in favour 

of staying the execution rather than proceeding with it. 
{S/iadi Lul and Abdul Qadir, /y.) THE FIRM Of 

Badri Das Jankidas OF Delhi v. Mathanmal. 

A. I. R. 1922 Lah. 185. 
-0 41, R. 5— Orotends for stay—Substantial 


loss. 

Sufficient cause for the stay of execution under O. 41 , 

^• 5 Code is not shown merely by putting in an 

affidavit, containing a bare statement that ihe appel- 
lant will suffer substantial loss. The rule laid ,down in 
O. 41 , R. 5 , C. P. Code, applies to immoveable equally 
with moveable property. iSeottSwitb and Leslie Jones, 

//.) I'JHERA Mal z/. Haidar Shah. 

61 I. C. 77 : 2 Lah. 61. 
• -—0. 41, R 5 —Stay of execution — Mortgage decree. 

The e.xecution of a mortgage-decree to be realised 
from the mortgaged property and the balance, if any, 
from the judgment-debtor’s other property, cannot be 
stayed simply because a claim by a prior mortgagee is 
pending. The hypothecated property should be sold, 
and after retaining out of the sale proceed.s the 
amount sufficient to meet the oluim, the balance 
should be paid to the decree holder. {Scoft^Smit/t, J.') 

Ude Ram jy. Beni Prasad. 

60 I. C. 378 : 57 P. W. R. 1920 
■ '*0. 41, R. b-~~-Siay of execution—Costs — Prac- 

tiee. 

Where the respondent is an insolvent and an appli¬ 
cation for stay of execution on the term of taxed costs 
is presented the proper order to make is to. direct the 
appellant to pay the costs to the respondent’s solicitor 
on the latter’s undertaking tp repay the same in the 
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I event of the appellant succeeding on appeal. {Sch 7 oabe, 
' C. J. and Krishnan, Jf) R.AM.ANUJAM CHETTV v, 
Padmanabham Pillai. 16 L. W. 975 • 

(1923) M. W. K. 73 : 31 M. L. T. 440 : 
70 I. C. 734 : A. I. R. 1923 Mad. 229 (2). 

^ 0. 41, R, 5— Pfoiicc to decree-holder — Posses¬ 

sion delivered — Effect, 

Before a final order staying execution is passed 
under O. 41 , R. 5 , notice to show cause should issue 
to the decree-holder. If by that time decree is exe¬ 
cuted or possession delivered, there is nothing to stay. 
iA'nhoant Sahay, J.) H/Ra LaL v ChUNI SaH. 
0 Pat. L. T. 556 ; 79 I. C. 1 : 2 Pat. L. R. 263 : 

A. I. R. 1924 Pat. 715. 

0. 41, R. ^-—Conflicting ailegations—Balance 
of convenience to be looked to. 

In an application by the judgment-debtor for stay 
of execution pending the diqjosal of the appeal, the 
judgment-debtor alleged that on the land in question 

stood his coolie shed and tram lines for the purpose of 

and the opposite party denied the 
existence of any coolie shed or the tram lines, //eld, 
that the balance of convenience lay in staying the 
execution and delivery of possession of the property in 
dispute pending the disposal of the appeal on the 
judgment-debtor furnishing sufficient security for the 
restitution of the same to the deciee-holder in the 
event of the appeal being di'missed. (jwala Prasad 
and Boss, J J.') KaKSHaN BHaBAN v, IndRA 
NARAVAN. 4 P. L. T. 508 : 76 I. C. 49 : 

^ ,, 1 P. L. R 393 : A. I. B. 1923 Pat. 597, 

-0.41, "S.. 0 —Proceedings for taking accounts 

—Stay Of, 

Unless irreparable injury will otherwise be caused, 
stay of proceedings for taking accounts will not be 
allowed. (^MtiUick a?td Bucknilly J HarIHAR 

PRASAD Singh z-. Keshav Pras.ad Singh 

A 41 t> - 61 I. C. 9 (Pat.). 

» ^proceedings in suit — 

Registrar Potoer of’^Inherent power of Court 

The Registrarof the Patna High Court has’ power 
to receive and dispose of applications under O. 41 , 

R, S only for stay of execution and has no power to 

stay proceedings in a suit pending appeal. An appel- 
late Court has that jurisdiction, not under O, 41 R c 
but undCT its inherent power. {Das and Adami, J >.) 

iNENA ojha z*. Sarbhoo Dutt OJHA. ^ 

_- ^ : 2 Pat. L T. 70. 

U. 41, R. 0 Appeal—Does not operate as stav* 
An appeal does not by itself operate as a stay of 
execution. {Saunders, J. C.) Maung YaNSIN 
Kathiuesan CHETTY. 

63 I. C. 799 : (1921) 4 U. B. R. 1 

^isieZfed isa 

mortgage bond which if property exceeds Ps. loo in 
value must be registered. 

The forms given in Appendix G of the Civil Proce- 

cases indicate 

clearly that what i.s required is a mortgage of property 
to secure the decree, and such a mongage'^TouW 
naturally require-registration in cases where the pro¬ 
perty exceeded the value of Ks. TOO. {Duckworth ani 

SOMASUNDARAM 

CHEjriAR 4/ V. P. N. -Nachiappa CHETTIAR. 

® 5 (3) (a), {\i) ^XiQ.{C)^Decree for 

possession of immoveable property—Stay of execution. 

The execution of a decree for possessibn of property, 
moveable or immoveable, is not to be stayed unl^s all 

are satisfied. The most important thing to be remem¬ 
bered is whether substantial loss will result to the 
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pUinuif if the order applied for is not made. 

A\av/. y. ' Ka.HNDRA SINOH U.MKAO 

64 I. C. 827 Cl^ah.). 

___ 0. 41, R. G—.SYa> o/ .\u<:uno/i—S<.y:tr:iy fur- 

of debtor—Rights of Of/ietai Assig- 

//tV. . 

Penilinpan appeal against a decree for money tue 
defendant-appellant applied for stay of execution and 
obtained an order for stay on depositing the decretal 
amount into Court. Subsequently the defendant-ap¬ 
pellant was adjudicated insolvent and the OfftCJal 
Assignee did not prosecute the appeal. The Official \ 
Assignee claimed to be entitled to be paid out the 
money deposited in Court and the decree-holder oppos¬ 
ed the application, //eld, that the amount was 

marke<l for the decree-holder and could not be paid 
out to the Onicial Assignee. (S-i'.’dcrson^ C. /. t^f'd 
IValmsley, ./.) t;H 6 \VTHMUl.l. M.\GANMULI. c-. 
rHECACCl l l A Vv MKA'i ANI> Si:EI>S ASSN. 

51 Cal. 1010 : A. I. R. 1925 Cal. 416. 
_0. 41, Rr. 0 and ^—Ordar to futnish security 

Passed—.Vo enquiry made as to value of property at- 

taelied—Revision lies. _ 

Where security was ordered to be paid to stay a sale 

of immoveable properly pending appeal, without mak- 
in'» anv enquiry as to ilu value of the property atta- 
eh*ed. held, that liic order was liable to be set aside 
in revision. (A/oli Sugar, J.) POKHAK UaS r. 
c;hanavA ^ ^ ^ ^ ^ 3.g 

_ _0. 41, R. 6 — Claim suit dismissed — Appeal — 

Sale in execution in lohich claim loas preferred cannot 

be stayed. 

After the rejection of a i laim petition in e.xecution 
proceedings the claimant filed his suit for declaration 
ol title and on its being dismissed appealed. Pending 
the appeal, he applied for a stay of sale. Held, O. 41. 

K 6 applies only to cases where the appeal is against 
the decree which is to be executed. The petitioner s 
remedy is to ask for a temporary injunction under 
O. 39. {/.e Rosstgnol, /.) MOLAR 

LaU 4 Lah. L. J. 188 : A. I. R. 1922 Lah. 58. 

_*_ 0 . 41i R. 6 — Appeal to Privy Cottmtl pending 

— Trial Court cannot pass order under O. 41, A’. 6. 

Where aftjr a suit was decreed by the Court 

on appeal, there was an appeal to the Privy Council. 
/■/eld, that the Trial Court had no jurisdiction to pass 
anorderunderO. 41.R. 6 against the decree-holder 
forsecurity for the property of which he obtained 
possession. The proper Court to deal with the inaltei 
was not the original Court but the Eligh Coun which 
had to be moved under O. 45 * E. 13. {Carr and 
//.) MAUNG PO SHEIN MAUNG PO 

3 Rang. 158 : 88 I. C. 992 : 
4 Bur. L. J. 60: A. I. R. 1925 Bang. 264. 
O. 41, R. 6 { 2 )—Stay of sale^Tertns--^ 

of. 


Brown, 

Kin. 


eVaturc . , r- * 

Under O. 41. K.. 6 (2), it is incunibent or. a Court to 

stay sale on such terms as to giving security or other¬ 
wise as the Court thinks fit until the appeal is disposed 
of. Where the Court stays a sale on condition that 
the decree amount is deposited and paid to the decree- 
holder who is not required to furnish security, the 
order is one in effect refusing to stay the sale. {/Harti- 
neau.J^') SHANKAR UaS KASTURI l-AL. 

75 I. C. 789 : A. I. R, 1925 Lah. 69. 

_ 0. Vi.. Q {2)—-Appeal from decree—Duty 

of Court to stay sale. 

Where an appeal is pending against a decree, an 
order for stay of sale of immoveable property in 
execution of the same should be passed under O. 41 , 
K. 6 ( 2 ) on such terms as to giving security or other- 
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wise as the Court thinks fit. {A/oti Sagar, J ) THE 
FIRM Phaggu Mal Mata Din v. Benarsi Das. 

75 I. C 1001 : A. I. R. 1924 Lah. 671. 

--0. 41, R. 10— Applies to Letters Patent 

appeal—Language mandatory. 

The rule applies to Letters Patent Appeal. The 
words as to rejecting an appeal if the order for secu¬ 
rity for costs is made and is not complied with with¬ 
in the time fixed are mandatory. {Lord Sumner.') 
Sabitri thakurain Savi 

48 Cal. 481 ; 48 I. A. 76 : (1921) M. W. N. 159 

19 A. L. J. 281: 23 Bom. L. R. 681 
25 C. W. N. 657 : 33 C. L. J. 307: 14 L. W. 362 
60 I. C. 274 : 3 U. P. L. R. (P. C.) 67 

40 M. L. J. 308 (P. C.) 

_0. 41, R. 10— Refection of appeal—Order set 

ting aside is iwt appealable. 

No appeal lies from an order setting aside an order 
rejecling an appeal for failure of the appellant to give 
security for costs nor is the order open to revision 
when it is made in the inierests of justice. {Piggott 
and /Canhaiya Lai, //.) SlNDAR i/. HABIB CHICK. 

42 A. 626 : 16 A. L. J. 838 : 60 I. C. 81: 

2 U. P. L. R. (All.) 283. 
--- 0 . 41, R. 10— L'ailttre to give security—Dis¬ 
missal of appeal—Restoration, 

The High Court has power to reconsider upon cause 
shown an order rejecting an appeal under O. 41 , R. 10 
( 2 ), C. P. Code, and such a power is inherent also in 
Subordinate Courts of appeal. Per Kanhaiya Lai, J, 

_Although there is an absence in O. 41 , R. 10 of a 

specific provision similar to that contained in O. 25 , 

K. 2 ( 2 ), yet a Court which has rejected an 

appeal for default of filing security for costs is compe¬ 
tent to take action in review of its order of rejection 
and to discharge that order and grant further time for 
filing the security. 30 AU. 143. Kef. {Piggott and 
Kanhaiya Lai, //.) SUNDAR z/, HaBIB CHICK. 

42 All. 626 : 2 D. P. L. R. (All.) 283 : 60 I. C, 81: 

18 A. L. J. 838. 

—0.41, R. 10—Appeal under the Letters 
Patent—Power to demand security for costs—Bombay 

High Court Rules, 1922 , R. 73^. 

The High Court has power on an appeal under cl. 
15 of the I.etters Patent to demand security for costs 
from the appellant in addition to the deposit of Rs .300 
under Rule 736 of the Bombay High Court Rules. But 
the power to demand security for the costs of an ap¬ 
peal must in any event be exercised according to well* 
known principles. The mere fact that the appellant 
may lose and may not pay the costs of the appeal is 
not a sufficient ground for demanuing security. There 
must be some evidence at least of facts which cast 
doubts on the honesty and bona fides of the appellant, 
such as obstruction to the execution of the decree in 
the low'er Court, or the fact that the appellant is not 
the real litigant, or if in any way it can be shown that 
the application is vexatious. {Alacleod, C. J, and 
Crump, /.) RATANCHAND^. DAMJI. 

25 Bom. L. R 468 : 78 I. C. 474 : 

A. I. R. 1923 Bom. 399. 

41. R. \0—Security for costs—Discretion 


of Court—Interference on appeal. 

Under O. .ji, K- 10 C. P Code, the appellate Court 
may in its discretion demand from the appellant secur¬ 
ity for the costs of the appeal or of the original suit 
or of both. The poverty of the defendant is no ground 
for depriving him of his right to appeal. As a general 
rule, a Court is loth to prevent an appellant from pu^ 
suing the remedy allowed to him by law merely on the 
ground of poverty. But each cases nmst stand bn its 
own facts, and there may be cases in which a party 
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should be directed to give security, at any rate for the 
costs of the appeal, before he is allowed to go further. 
iMacleod, C. J. and Crump, J.) GuLaB RaO v. 
VINAYaK. 26 Bom. L. R. 19a : 72 1. C. 28a : 

A. I. R. 1923 Bom. 264. (1). 

--0. 41, R. 10 —Security for costs—Order for 

Letters Patent appeal from decision of a sins^le /udj^i 
of the High Court. 

Both under the provisions of o. 41 , R. 10 , C. P. 
Code and apart from it, there is ample jurisdiction for 
the High Court to demand security tor costs in an ap¬ 
peal under cl. 15 of the Letters Patent from the deci¬ 
sion of the single Judge of the High Court on the 
Original .^ide. 27 M. 12 :, Net holl. aoC.W.N. 4 ; . 40 
C, 4 ^*’ Kef. X‘^*^^nterson, C. J, and Richardson, y.) 

AVIS Mary Kathleen Goulding, in the matter 

of* 28 C. W. K. 676 : 

51 Cal. 695 : 80 I. C. 295 : A. I. R. 1924 Cal. 7a 1. 

-^0. 41 , R. 10 —Security for costs—Appeal dis-* 

missed — Effect. 

Where during the pendency of an appeal, secuLty 
for costs was ordered,and then the appeal was allowcu, 
the sureties ceased to be liable thereafter. Sureties are 
not liable where the respondent was able to get the 
appellate order reversed. {^Mookeriee and Pant.n, 

jjf) Kedar Nath Chakkabakty v . Chandi 

CHARAN MlTTER. 88 C. L. J. 190 : 

76 I. C. 510 : A. I. R. 1924 Cal. 0 * 68 . 
——0. 41, R. 10 —Appeal Rejection of, forfai^ 

lure to furnish security — E^ect of—Subsequent ex¬ 
tension of time. 

Once an appeal has been dismissed for failure of the 
appellant to give security for costs within the time 
fixed, it is not thereafter open to the Court to extend 
the time forgiving security. (^Greaves and Chose, J J.) 
Srimati Hari Bhabini Debi V. Narendra Math 
Roy. 67 I. C. 883 : A. I. R. 1923 Cal. 317. 

' ■ ' 0, 41, R. 10 —Rejection of appeal—Failure to 
furnish security for costs — Appeal. 

_ An order of rejection of an appeal for failure to fur¬ 
nish security for the costs of appeal and of the origi¬ 
nal suit under O. 41 , R. 10 is not appealable either as 
a decree or as an order. {^Mookerjee and Buckland, 

//.) Romesh Chandra Das v . Manindra L.\l 
Das. 49 C. 365 : 26 C. W. N, 1020 : 3a C. L. J. 131 ; 

A I. R. 1922 Cal. 246. : 

”■ “0. 41, R. 10 —• eVon~applieabiltty to pauper 

appeals, 

O, 41 , R. lo, C. P. Code, does not apply to pauper ! 
appeals. 42 Bom. 5 , Foil. (^Chevis and Campbell, JJ.) | 
Nazim v, Abdul Hamid. 3 Lah. 3o : 

4 B. p. 1. R. (Lah.) 87 : 68 P. L. R. 1922 : 
67 1. C. 2d6 : A. I. R. 1922 Lah. 87. 

■' 0. 41, R. 10 and 0. 49, R. 3-^ Provision in 

the Code as to security for costs applies to appeals from 
the Original Side, 

Order 41 , R. 10 , and its proviso apply to Original 
Side appeals, and security for the costs of the respon¬ 
dent can be ordered in an Original Side appeal. 37 
Bom, 572 and A. I. R. 1923 Bom. 399 , Dist. {.Rurnesam 
and Reilly, yj.) ViRUPAKSHA RaO NaIDU s'. M. 
RaNGANAYAKI AMMAL. 21 L. W. 662 : 

87 I. C. 346 : A. I. R. 1926 Mad. 1132. 

-——0. 41, E. 10— Security for costs — Poverty of 
appellant alone is fiot sufficient ground. 

Poverty of the appellant by itself is not a sufficient 
ground for an order directing a security to be given. 
But no case has gone to the length of saying that more 
want of meang on the part of the appellant is a suffi¬ 
cient ground for dispensing with security. The true 
rule is that poverty of an appellant, standing by itself 
and without reference to the general facts of the case 


C. P. CODE (V OF 1908), 0. 41, R. H. 

i under appeal ought not to be considered sufficient to 
; warrant his being required to furnish security for cocts. 
; 8 A. 203 and other cases cited. {.Venkatasubba Ka , 
y.) KONAiMMAL V. annadana Jadava Goundar. 
1 17 L. W. 26 : 70 I. 0 . ob 6 : (i922) M. W. N. 801 : 

. A. I. K. 1923 Mad. 204. 

I- 0 ^ 42 ^ jQ ^ 2 )—Pauper appeal—Security 

t for costs cannot be ordered — P'altdity—Appeal if lies, 
j No appeal lies against an order rejecting an appeal 
for failure to furni.>h security for costs but the validity 
ot the same can be test .d in revision. Where a District 
Court allowed the appellants to appeal in forma 
pauperis and subsequently directed them to furnish 
-cjuniy iOi it aciea illegally and with material 

irregularity. {^Chevis and Campbell, J J.) NaZIM z, 
ABDUL Hamid. 3 Laa. 30 : 4 U.P.L.R. (Lah.) 67: 

I 67 I. C. 2u6 : 68 P. L. R. 1922 : 

I A. 1. K. 1922 Lah. 87. 

j 0. 41, R. 10 (2 )—Provisions mandatory — 

Security not turntshed in ttme^Eis/nissal of appeal. 

\ in the absence of security within the lime fixed by 

the Court the appeal should be rejected. The provi¬ 
sions of O 41 , K. 10 ( 2 ) are mandatory and the mere 
tact that the whereabouts of the client are not known 
is no, sufficient. Per Chevis, A. J. C.—It is the duty 
of every litigant to keep in touch with his case, and 
not to go wandering around the country at large with- 
j out giving any address where a communication from 
j the Court or from his Counsel can readily find him. 
KChevis and Alartineau, JJ,) PaKMA NaND v. RaM- 
PaKnaSH. 68 1. C. 306: 2 Lah. L. J. 391. 

0. 41, R. 10 (2) and S, Security filed — 
Clerical error—Application for correcting rejected— 
Rejection of appeal is revisable. 

The jurisdiction as to the passing of the order of 
rejection only arises in the event of no security being 
filed within the time fixed by the Court. Where 
security has been filed but there is a clerical error as 
to the d^cription of the property and the appellant 
applied for its correction, the Court cannot by 
rejecting the application, reject the appeal. Such 
rejection of appeal is apt to be revised as being an 
exc^swe exercise of jurisdiction. iWazir Hlsan, 

! */• JAIDAT iilNGH BaLDEO SINGH. 

12 0 . L J. 83 : 86 I. 0. 7o2 : A. I. R. 192& Oudh 402. 
-0.41, R. 10 (2 )—Security filed—Clerical 

error Application for correcting the error should be 

allowed, 

V, here the bond executed by the appellants as secur¬ 
ity misdescnbed the hypothecated property on account 
ot a clerical error which consisted in the fact that the 
property was situated m a different mahal from that 
where It was stated to be and where it was found that 

for the costs. Held, 
that the Court should decide on the merits the appel- 

hi the bond and should allow 

ihe alleged clerical error to be corrected, and not reject 

the appeal under O. 4 .. R. .0 (a). 

y.c.) Jaidat Singh z'. Baldeo Singh. 

O.L.J. 83 : A.I.R. 1925 Oudh 402. 
'^^^Suintnary dismissal of appeal- 
meet on mortgage decree—Time for payment. 

In the case of an appeal from a mortgage decree 
being summarily dismissed under O. 41 , R. ii, the time 
tor payment of the mortgage money is not extended as 
the decree appealed from cannot be taken to have been 

<Shah, A. C. J. and 

Kemp, y.) Dati’atraya vithal Garware V 
Vasudeo Anant Gargate. 47 Bom 956; 

, 25 Bom. L. R. 990 : 76 I. C. 1083 .* 

_ n 411 « -A. I. R. 1924,Bom. 98. 

0. 41, Rr. 11 and 31 —Dismissal of a^feal-^ 
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C. P CODE . V OF IOCS'). 0. 41. R. U 

('ontcnts cf ’udf^m^nf. 

The dismi'-'^al of an appeal under O. 41 . K. ii of 
(he 1'. Code, dy Cour*. whose decision 

may be 5 .ubjtct of an appeal, does not relieve the App¬ 
ellate Court from the necessity of writing a judgment 
which, however, need not be a lone one. Hut the 


C. P. CODE (V OF 1908), 0. 41. E. 17. 


0. 41, R. 17— Adiourtiment'^Riitusal of — 
Dismissal for default — Remedy, 

When the appellant’s vakil asks for an adjournment 
l)ut it is refused, and he is unprepared to argue the 
case, the Court should not ignore his presence and 
oroceed to dismiss the appeal as if there was no pre- 
iudenictu. wl.atev.r it is.should show the points raised, sence. Against such an order no appeal lies, but it is 
the decision upon those points and the reasons for the j revisable (A inkhedcy A. J. C>) GaNKSH PRASAD 

• --- 'r 83 I. C, 267 : 

1926 Nag. 236 (2). 


decision, {(. 'those and Ranion, /J.) SUUENDR.A NaTH 
SitOMK r. kAGHUNAlH HUTT. 27 C. W. N. 601: 

76 I. C. 10j2: A. I. R. 1923 Cal. 558. i 
0. 41. R. ll-^Seeond appeal—Dismissal ; 

und 
of >u 


Bhancilai.. 

A. I. R. 

—0. 41, B. VI-Effect. 


The effect of the dismissal of the appeal for default 
A’ W—Review ! »^ to put the parties in the same position as if there 

new .-oidenee~Xot a sufueient ground. * 1 had been no appeal or as if it had been dismissed on 

I'here is no review when a secontl appeal has been [ the merits. 6 .411. 269 , foil. J 


dismissed under f). 41 - H. n. Discovery of new evi 
dence is not a sutheient ground for review of such a 
iucifiment. C. l\ic/iar(isony J ) 

SMLABaLA Dl.r r . CaIaDHAK. 36 C. Ii. J. 76: 

70 1. C. 408: 27 C. W. N. 918: A I. R. 1922 Cal. 16a. 

_0. 41, B- \i~-Summary re/ection of appeal 

without fixing date of hearing' or hearing the appel- 

ia^it is ^ood i^rouftd for rdu'W —^♦ Code^ O. 47 ' • 

Summary rejection of an .ippeal as time-barred with¬ 
out fixing a date tor hearing tiie appellant i.s in contra- 
vention of the law and forms a good ground for review j Where 


Behaki Lal. a. I. R. 1923 Nag. 1. 

--0. 41, B. 17 —Counsel instructed merely to 

apply for adjournment of aPpeal—Refusal of application 
— Appearance—Dismissal for default—Preparation of 
formal decree by mistake—Appeaf -whether competent. 

An application by a counsel or a pleader ^ho is in¬ 
structed only to apply for adjournment which is refus¬ 
ed is not an appearance within the meaning of the 
Civil Procedure Code. 15 W. K. 143 J »S A. 359 ; 34 C. 
403 ; to M. 274 ; 3 P. L. J. 35 $: 4 Pat. L. J. 712 ; 5 Pat. 
L. J. 17 , and 22 All. 66 , P'oll. 26 Mad. 277 - Not Foil. 

a counsel applies for adjournment of the 


within O. 47. H. I. A. /. 

HUBDAR. 2 0. W N. 678: A. I. R. 1925 Oudh 643. 

_ 0 . 41, H. 17—/\'c;/Av of hearing not fixed— ^ 

Dismissal of appeal for default is invalid Appltea- , 


an 


tioH to set aside the dismissal —Limitation. 

Where no date was fixed for the hearing of 
appeal and the (.>)urt pmporte<l to dismiss the appeal 
for default, held, that the dismissal was without juris¬ 
diction and that an application to set aside the dismi^al 

l.Scott-Smith.J.') ATA Mahomed Shankar Das. i though the appel ant mtgh have been misled, byrea- 
vorc'/* o 69 I C 618: A. I. R. 1924 Lah. 279. 1 son of a formal decree having wrongly been prepared 


appeal and on the request being refused expresses his 
inability to argue the appeal and the Court after refer¬ 
ring to the judgment of the lower Court as clear and 
well-reasoned and free from any defect of error in law 
or fact dismisses the appeal, held that the dism'ssal 
of the appeal is not based on any determination of the 
merits but only on the failure of the appellant’s coun¬ 
sel to put in an appearance and must be regarded as 
an order under O. 41 , R. 17 » C. P. Code, against which 
no appeal is'provided by the Code, Id eld y further, that 


■0. 41, Rr. 17 and 19 —Dismissal of appeal 

for default—Remedy cf appellant—Court if has an in- 
hercnt pmoer to restore. 

The Court has inherent power to restore an appeal 
dismissed for defaulc. {Sc/rwabCy C. J. nnd Wallery J.) 
KRISHNASAMI Naidu z/. CHENGAVHOYA Naidu. 

18 L. W. 870; 33 M. L. T. 207: 47 Mad. 171: 
76 I. C. 836: A. I. R. 1924 Mad. 114: 45 M. L. J. 813. 

_——0. 41.R. VX—Appellant absent—dismissal on 


the merits not proper. 

On the day fixed for hearing an appeal, tne appellant 
was not present in Court but a vakil holding a vakalat 
from him was present and applied for an adjournment. 

This was refused and thereupon the vakil informed the 
Court tnat, as he had no instructions or papers, he 
could not argue the appeal and took no further part in 

the Droceedincs. The appellate Court instead of dis- • . .. 

missing the appeal for default under O. 41, R. 17, C. I JASH t/ 


by the office in the case, into thinking that he was 
bound to file an appeal, yet he was not entitled to file 
an appeal to which he had no right under the statute. 
iNeavCy A. J. C.) MURLIDHAR^. F.-VQUIR BAKSH. 

1 0. W. N. 736: 28 0. C. 166: 85 I. C. 811 : 

A. I. B. 1925 Oudh 549. 

--0. 41. B. 17 —Default of appeal ance—Pleader 

refusing to argue the case. 

Where when an appeal was taken up for hearing the 
pleader for the appellant declined to argue the appeal 
as he was unready and the Court dismissed the appeal 
for default, field, that it was a case of non-appearance 
of the appellant. To constitute appearance by a plead¬ 
er it must be shown that the pleader was ready to 
place t le materials before the Court to enable it to 
apply its judicial mind. 34 C. 403. Foil. {Mullick and 
K ulwant Sahay^ J J >') FIRM Ol-' JAI NaRAIN RaM- 

1923 F H. C. C. 175 


r. Code, considered the evidence in the light of the 
grounds raised in the appeal memo, and dismissed the 
appeal with costs. Held (i) that there uas no appear¬ 
ance on the part of the appellant within the meaning 
of 0 . 41 , R t 7 . C. R. Code, ( 2 ) that the appellate 
Court has no power to go into the merits of the case 
and to dismiss the appeal on the merits; ( 3 ) and that 
the proper order to be made on second appeal was to 
set aside the order of the lower appellate Court dis¬ 
missing the appeal on its merits as ultra vires and to 
direct him to restore the appeal to file and dispose of it 
according to law. {Ayling and OdgerSy JJ.) MUSA- 
LIARAKATH MAHOMED V. MANAVIKKAMA. 

16 L W. 434 : (1922) M. W. N. 604 : 45 M. 882 : 
69 J. C. 513 : A. I. R. 1923 Mad. 13 : 43 M.L. J. 317. 


74 I. C. 947 : A. I. R. 1928 Pat. 520. 

--0. 41, Rr. 17 and ZO—If discretionary power 

is not exercised appeal must be adjourned—Decision on 
merits is possible only under R. 30 . 

The power under K. 17 is discretionary. Therefore 
where that is not e.xcrcised in a case where the appel¬ 
lant is absent, the only alternative is to adjourn 
the case to give an appellant an opportunity of being 
heard. If the appeal is to be decided on merits it most 
be decided under K. 30 only after hearing the.parties 
, or their.pleaders, y. C.) MAUNG THAN GK 

V, MaUNG PO THEIN. 4 D. B. B. 164: 76 I. 0. 186; 

A. 1 R. 1926 Rang. 96. 

-0. 41. R. VX—Appear ance y meeting. 

An appearance by a pleader who is instructed only 
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C. P. CODE kV OF 1908). 0. 41, R. 19. 


is coiftemofaf^d^lw * 0 /^^ such an appearance as , would not be disposed in half an hour and it was sulh- 

DEVIEE & CO ^ Mf.NSEE ! cent ground to readmit his appeal under O. 41, R. iQ. 


DEVJEE & CO r/. Maung Than Gvaung 
_- ^ , 62 I. C. 57 ; 10 L. B. K, 329. 

—Dismissal of appeal—Omission 
to provide identifier — Effect of. 

An appeal cannot be dismissed under O. 41 , K. iS, 
C.P. Code, on account of the omission of the appellant 
to provide a person to Identify the respondent as re* 
quired by O 5 R. , 8 , C. P. Code. (/wu4r Prasad 
and Ross, //.) NaGENDK.v NaTH GHO.SH v. ShaM- 
BHU Nath Pande. 3 Pat. L. T. 498 : 65 I, C. 49 : 

A. I. R. 1923 Pa:. 114. 


Pven if the dismissal is due to laches on tire part of 
the counsel, a Court should in such circumstance.s 
restore the appeal on payment of costs. {Seott-Smitfi 
and Afariineaii, /J.) MOHAR CHAND v. HaBIB. 

89 I. C. 795 : A., I. R. 1925 Lah. 617. 
0. 41. R. 19— Sufiicieiit cause—Case put down 


loiusr in the list without notice to petitioner's vakil, 

1 here is no laile laying down that where Judge for 
any reason orders a case, which is before him, for 
having, to be put down Io\s-er in the list he must give 

The rule does not -ot exhaustive . the other hand, the counsel, are expected to be present 

lateCourttoreaZit an compound of the Court if they have got 

(,^hnh r r \ ! • ^ in the list. Where at the time of tire hear- 


V. I 


iSkak and Crump, //.) SONUBAI BaBURAO 

ShivaJirao Krishnarao. 46 Bom. 648 

60 I. C. 919 : 23 Bom. L. E. 110. 


ing of a case transferred lower down in the list with* 
I out notice to the appellant the appellant’s counsc -1 was 
not present in court and the appeal was consequently 


0 41 P IQ 'r y ^ -, 7-- —• ; •cuuiL anu tne appeal was consequently 

. I d'sniissed for default. Held, that there was no cause 


Judge to AddL Dt. Judge—Appellant ignorant of 
transfer and hence absent—Appeal dismissed for de¬ 
fault—Dismissal should be set aside. 

An appeal was transferred by the Distnet Judge to the 
file of the Additional District Judge and on the same da> 
the appeal was called and^ as the appellants were not 
present was dismissed lor default. The appellants sub 


for the restoration of the appeal. {Abdul Raoof, J.) 
Nanak Chand 7'. Sa.ied Hussain. 71 l. c. 813 : 

A I. R. 1)24 lah 189. 

-0. 41, R. 19—Su fit dent cause—Counsel et/gag- 

ed in another court. 

The fact that the counsel was engaged in another 
court when the appeal was called on and had sent 


seauentlv filed fl r_V----, wucu me appeal was caiieci on and had sent 

“he gro nd tharneirher .k" , , 1 ® ^^ort pass over 

awareC^r ^ransf^S tU" a^ppeL'^o^^thtfile ^ 

Additional Dt. Judge and so could not be pre.sent when 
the appeal was called. The learned Additional District 


Judge Without taking any evidence, or giving the ap* i 
pellants an opportunity of adducing evidence dismissed I 
the application. Held, that the procedure followed } 
by the learned Judge was not quite in accordance with • 
k''* that an opportunity should have been given to 
the appellants to prove their contention, {Suhrawardy 
and Graham. JJ.) JaHA BaKSH v. ABDUL LaTIF. 

79 I. C. 319 : A. I. R 1925 Cal. 500 

tsusiled ta shew I Caurl sahen easels called-Otherwise rehearin.i' will 


and re admitting the appeal. {Abdul Raoof and Marti- 
neau, JJ.f SaIF AI.I v. CHIRAGH ALI SHAH. 

.. I- 1923 Lab. 97 (1). 

0. 41, R. 19— Dismissal for default—Absence 
of counsel, unintentional— Restoration. 

When there is an unintentional omission to appear 
at the hearing of an appeal audit is dismissed for 
default, the restoration of appeal must be made wholly 
unintentional. {Broadway, J.) l^ALMOKAND v. 
Wazir CHAND. 79 I. C. 604 (2) : 5 Lah. L. J. 89. 

0. 41, R. 19— When pleader is engaged in 


prevention by sufficient Cause, of his presence. 

When an application for re-admitting an appeal 
dimissed for default is made, it should be treated as 
a^ miscellaneous matter and the applicant should be 
given an opportunity to show that he was prevented by 
any sufficient cause from being present when the 
appeal was called on for hearing. {Pearson and 
Graham, JJ.) KRISHNA CHARAN MaNDAL z/. 
ChINIBASI MaNDAL. 82 I. C 330 ; 

A. I. R. 1925 Cal. 269. 
"" “O. 41, B, 19— Dismissal of appeal for default 

Compromise thereafter—Power to record. 

Where an appeal has been dismissed for default of 
appearance of both the parties and both the appellant 
and respondent within a month of the dismissal filed a 
petition of the compromise settling their disputes, with 
an additional application for restoration of the appeal, 
held, that in the circumstances of the case, the Court 
ought to have restored the appeal and passed a decree 
lu terms of the compromise. {Suhrawardy and 
Panton, JJ.) ASWINI KumaR DUTT v. SukHODA 
SUNDARI DeBYA. 68 I. C. 448 : 

A. I. E. 1923 Cal. 319(2). 

-^0. 41, B. 19— Sufiiciefit cause—Five appeals 

disposed of in half an hour—Counsel not expecting 
appeal—Rights of Parties. 

A counsel in an appeal found five appeals above his 
in the list and when he went into the Court half an 
hour later he was told his appeal had been dismissed 
for default, field, he could assume that five appeals 


not be allowed. 

When a pleader is engaged in another Court some 
one should be left behind to inform the Court of the 
fact, so that, if it likes it can take up some other 
business* The disappearance of every person connect* 
ed with the party, in the hope that the Court will be 
compelled to wait for the pleader, is certainly a wrong 
method and if the appeal is dismissed, the appellant 
will not be granted a rehearing. {Dalai, A. J. C.) 

Hari Das Faquir z'. Praduman Nath. 

79 I. C 560 ; A. I. B. 1935 Oudh 234. 

9 41, R, \^-^Effect of—SVoi the sole remedy 

When an appeal is dismissed for default under 
O. 4 r, K. i 8 , C. P, Code, O. 41 , R. 19 , gives an option 
to the appellant to apply for re-admission but it does 
not take away any other remedy that may be available. 
The omission of a provision for fresh appeal cannot 
have the effect of taking away such right. {Das and 
Kulwant Sahay, JJ.) SuraJDEO NaRAIN Singh s^. 
PartaP RaI. 2 Pttt. 739 : 4 Fat. L. T. 405 • 

(1923) P. H. C. C. 213 : 76 I. C. 284 : 

^ . A. I. R. 1923 Pat. 614. 

. ^ 16 —Restoration of dismissal for 

dCfault^-Right of opposite Party. 

Where an appeal has been dismissed for not making 
good the stamp in the prescribed time, the appeal 
cannot be restored under O. 41 , R. 19 , nor under O. 47 , 
K* 4 V 2 ) Proviso (a), without notice to the .opposite 
party. But if the case is dealt with, without notice to 
the opposite party, he is entitled to a hearing even in 
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C. P CODE CV OF 190S), 0. 41. R. 19. 

SecoMit Appeal, as soon as the matter has been brought 
to hi-- knowledge. C. J. ond Coutts, J.) 

SURA lhAL PaNDEV V. UTIM I’ANnEY, 

63 I. C. 99 : 1921 P. H. C. C. 837. 
_0. 41. B. 19— SuOUieut cause ”— Laches of 

advocate or careless mistake of clerk. 

The laches of an advocate or the careless mistake of 
his clerk is not a sufficient cause “ for restoration of 
an appeal dismissed for default.” {Pra/L /•') MaUNG 
than S' ZaINaT BIPI. 3 Rang. 488. 

_0. 41. R- 19— Dismissal of appeal tn absence 

of appellant permits only an application for restoration. 

Where an appeal is decided, on merits and the 
appeal is dismissed in the absence of the appellant or 
his pleader, the remedy of the appellant is an applica¬ 
tion for restoration and not by way of appeal. t^Broivn 

/. C ) MAUNG than 166 

A. I. R. 1925 Rang. 96. 

_.0 ^1, R. 19— Appeal dismissed for failure to 

deposit print ins: Costs—Application for restoration is 

one for review and not one under c;. 41. A. 19 G. z'. 

^*^The*^words “ for any other sufficient reason” in R. i 
of 0.47 will coverthecase where ‘here is agood ground 
for not filing the deficit printing costs, and therefoi^e 
an application to set aside a dismissal of 
failure to file printing costs is one for an^i 

an application under O 41 . E. 19 . 

Kulwant Sohay. JJ.) 

POTDAR. 4 Pat. 704 : A. I. R. 1926 Pat. 

_ 0. 41. R. 2^~Appellate Court cannot itself 

implead a party—It should remand the case for the 

t>urPos^. X 

Under O. 41 . R- 2 C, the appellate Court has no 

power to implead a person who was no party to the 

original suit at all. 37 Alt. S 7 Eel. on. If 
the appellate Court is of opinion that a certain 
person was a necessary party, and ought to have been 
impleaded, the proper procedure is to remand the 
case to the Court of first instance with a direction that 
the Court should implead that person.and then pro¬ 
ceed to dispose of the case. (Su/aiinan and Daniels, 

yj,) Firm Shiamam Lal Joli Prasad 
Pat Rai. 23 A. L. J. 757 : L. R. 6 A. (C vV 386 : 
88 i. C. 493 : 47 All 8 f 3 : A. I. R. 1925 All. 768. 
0. 41. R 20—Omission to implead necessary 


Parties —/oin 't Hindu family—Members of—Appeal— 
Discretion of Courts 

In an appeal by the plaintiff against a decree ciis* 
mis^^ing a suit in ejectment brought 
tenants who formed members of a joint Hindu family 
the name of one of the tenants was omitted frcmi the 
array of parties by mistake. Held^ that under O. 

]\ 22 . C. P. Code, the appellate Court had power to 
adioum the case in order to make the omitted defen¬ 
dant a party to the appeal and that its omission to do 
so amounted to a denial of justice. {Fremantle. S 
\f and Af,) BUDH RaM V, KRISHNA- 

HAND ^ (RevO 

_[_0. 41, Rr. 20 and ZO—Joint decree for posses^ 

sion appeal therefrom—Death of one of the plffs. res 
pemdents—Legal representative not impleaded tn time 
—Whether they can be brought on record as parties. 
Pending an appeal against a decree for joint posses¬ 
sion in favour of the plffs , one of the plffs. respon¬ 
dents died and his legal representatives were not 
brought on record in time. Held, that the legal re¬ 
presentatives cannot be brought on record as parties 
under O. 41 , R. 20 . C.P. Code as that rule is ordinarily 

intended to apply to cases where the Court finds that 

it cannot proceed with the suit without presence of a 


C. P. CODE C V OF 1908). 0. 41, R. 20. 

party who was not made a party to the appeal and as 
it is not intended to override the provisions of O. 22 c. 

F. Code. Nor can the powers under O. 41 , R. 33 be 
exercised in such a case. {Suhrawardy and Duval, 
jj') Manindra CHANDRA Nandi v. Bhagabati 
Devi Chaudurani. 90I. C 986; 

30 C« W. N. 45. 

——0. 41, R. 20 —A formal defendant need not be 

made a respondent, 

A defendant in a suit need not be made a respon¬ 
dent when he is only a formal defendant and bis non- 

impleadment cannot possibly have any effect on the 

decision of the case. {Moti Sagar, J.) NaGINa 

Singh v. Tiwan Singh. ' 

A. I. R. 1925 Lah. 87. 

——0. 41, R. 20— Po-ver to add party — Disere- 

^"^The power of an appellate court under O. 41 , 

R. 20 . to add a party to an appeal is one which is not 
circumscribed by any rule of limitation. It is a discre¬ 
tionary matter, on which a higher court will not 
fere if the discretion has i^een soundly and reasonably 
exercised. Where without a plaint being amended a 
new defendant was added, and the decree also omitted 
his name as a result of which he w*as omitted in the 
memo, of appeal, the Court can direct him^ to be added 
as a respondent even after the appeal-time has ex¬ 
pired. {Broadway, J,') AMAR SlNGH r. KaNSHI. 

^ A. I. R. 1924 lah. 629. 

_0 41, R. 20— Applicability of Law of Limi 

tat ion. 

The Law of Limitation does not apply to action 
taken by a court under O. 4 D E 20 . but the power to 
take action is discretionary and should not be exer¬ 
cised in a case of extreme neglect. A third party 
cannot appeal on behalf of co sharers who are in¬ 
terested in the appeal againsta co-sharer and if they 
are not made respondents in time the appeal abates. 

(Broadway, J.) MUNICIPAL COMMn''rEE, BHERA, 

V. Shiv RAM. 76 I. C. 90 : A. I. R. 1923 Lah. 503. 
_0. 41, R. 20 —Strangers cannot be made par¬ 
ties—Scope £)Z 5 -. 151 — porwers when to be 

exercised. . , , , ..u 

An appellate court has power to implead such 

pei-sons as parties to the appeal as were parlies m the 
trial court and were not made parties to the appeal 
but not those who were complete strangers to the 
suit. 18 All. 133 Kef. Powers of a court to implead 
parlies under S. 151 , C. P. Code, are circumscribed by 
O. 41 , R. 20 . and it is only in exceptional circurnstan- 
ces that the inherent powers under S. 151 could be 
invoked. 3 Pat. L. J. 409 ^agar, J,) 

MUSSAMMAT HALIMAN v. ^'UK’NAHOMED KHAN. 

73 I. C. 136 : A. I R. 1923 Lah. 490. 
-0. 41, R. 2 ^—Appeal—Joinder of ponies— 


Court's poauer of. • , j u 

Where names of certain defendants are omitted by 

mistake, in a men.orandum of appeal, the Court has 

power to add them as parties under O-4D 

the Code. {Drake Brockman, J. C ) 

Nathu* ^ ^ 188. 

*_0. 41, Rr. 20 and ZZ—Additimt of parties by 

appellate Court—Limitation —Fcioers of second appfF 

taie Court. . . .* 

In a suit by a co-sharer landlord against the tenant 

and his other co-sharer landlords, plaintiff claimed 

rent from the tenant and if it was found that he had 

paid it, from the other co-sharer landloids who had 

collected it. The trial Court passed a decree against 

1 the co-sharer landlords on the ground that they had 

i received the whole rent. On appeal by the co-shaier 

landlords impleading the plaintiff alone, the lower 
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appellate Court held that the appellants had not re¬ 
ceived the u hole rent and allowed the appeal and dis¬ 
missed the suit holding that the tenant had not been 
made a party to the appeal and the question of limi¬ 
tation would arise if the tenant were now to be made 
a party on second appeal, field, that it was compe¬ 
tent to the appellate Court to make the tenant (defen¬ 
dant) a party to the appeal in order to secure the ends 
of justice under O. 41 , R 20 , C. P. Code. The court 
of second appeal had power under O. 41 , R 20 , C P, 
Code to bring the parties on record in order to carry 
out the powers given to it under O. 41 , R. 33 , C. P. 
Code, iMiller, C, /. ard Foster, /.') PaHARaxh 
MaHTON V. Hii'AN Singh. 1924 V. H. C. c. 249 : 

6 Pat. L. T. 609 : 82 I. C. 600 : 

A. I. R. 1924 Pat 773. 

' ■O. 41, Rr. 20 and 33— Court ivill not add new 

respondents after limitatioti for appeal ac^ainst them. 

The Court will not exercise its discretionary* power 
under 0 . 41 , R .20 or R .33 to add new respondents to an 
appeal, where the period of limitation for filing an 
appeal against them has elapsed and the lower Coutt’s 
decree has become res iudtcata. Because, if the 
Court should exercise its discretionary power of add¬ 
ing respondents in such cases the result will be to 
allow the appellant to make a fresh appeal against 
persons who had been exonerated by the lower Court. 
{Young and Baguley, //.) CHOCKALINGaM CHETTV 
V. SiNGARAM CHETTV. 2 Rang. 541 : 

3 Bur. I. J. 259: 84 I. C. 522 : 

A. I. B. 1925 Rang. 108. 

'—0. 41, R. 20— Addition of parties — Powers of 
appellate Court, 

It is competent to an appellate court to add respon¬ 
dents to an appeal under the provisions of O. 41 R. 
20 , C. P. Code, even though the time within which an 
appeal against those persons might have been prepared 
had expired. 14 A. 154 : 33 C. 329 Rel. on. {Brown, 
A. /. C.) Maung An Gale z-. Ma Min Dun. 

66 r. C. 366 : (1921) 4 V. B. R. 87. 

-0. 41, Rr. 20 and 33— Second Appeal—Court 

can add respondents. 

An appellate Court can in Second Appeal add as 
respondents persons impleaded in the original Court but 
notin first appeal, even though an appeal against 
them is time-barred. {Robinson, /.) YOOSUK OOS- 

man Bros. & Co. v. Winneya. 69 I. c. 798 : 

10 L. B. B. 191. 

.. 0. 41, R. 21— Appeal heard ex parte— Resto¬ 
ration—Sufficient cause, what is. 

There is no universal rule as to what is sufficient 
cause in restoring an appeal decided ex parte, each 
case being dealt with on its own facts w’here a respon¬ 
dent’s attorney failed to instruct his pleader, who 
consequently reported no instructions, held, there was 
sufficient cause for restoration under O. 41 , R. 21 of 
the Code. {Walsh and Lindsay, //.) GODHNI v. 
ShyaM LaL. 63 I. C. 737 : 19 A. X. J. 647. 

-“0. 41, R. 21— Appeal —Ex parte hearing and 

decision—Application to rehear the appeal. 

It is in the highest degree improbable that a litigant 
having the advantage of a decree in his favour in the 
lower court would not be present on appeal to support 
the decree if he had been aware of the appeal. The 
unrebutted oath of the person to be ser\’ed that he 
never was served and knew nothing of the case is suffi¬ 
cient to require the reopening of the case. 46 B. 130 ; 
19 C. W. N. 1231 Ref. {Young, /.) MaUNG ShWE 
Hla e/. SooLaV NaiDU. u . 3 Brr. X. J. 101 : 

' 82 I. C. 812 : A. 1. B. 1924 Bang. 336. 

■■ p 0> 41« B. Memorandum of obiections—^ 


C. P. CODE (V OF 1008), 0. 41. R. 22. 

Right to file an app.’al. after Jismissal of rrem^ran* 
dufn, 

O. 41 , R. 22 , C. P. Code allows a respondent to 
take any cross-objection which he could have taken 
by way of appeal. It does not allow him to take any 
objection which he bad already taken by way of appeal 
and which had been decided against him. In an 
appeal relating to the specific performance of a con¬ 
tract of sale, cross-objections filed by the plaintiff 
were dismissed on the ground that it was not compe¬ 
tent to him to file cross-objections after the appeal of 
the other side had been dismissed. Held that it was 
^o'^n to the niaintiff fd appeal on his own account. 
“Cross objection, ’ in O. 41 . K. 22 , C P. Code, implies 
that the objections are taken in a pending appeal. 
{Daniels, /.) PaRBHU DaVAL v. MuRLIDHAR. 

22 A. L. J. 365 : L. R. 6 A. 298 : 

10 0. & A. I. R. 528 : 78 X. C. 677 : 

A. I. R. 1924 All. 867. 

—■ ■ —0. 41, R. 22— Cross-appeal —Objection if can 
be filed. 

Where after a party files an appeal against a part of 
a decree the opposite party files^ a sepa;ate cro-s ap¬ 
peal, the first party has a statutory right to file a memo¬ 
randum of objections to the cross appeal. {ITa/i- 
haiya Lai /.) KaNHA YA LaL i/. MT. AZMATUN- 
NISSA. A. I. R. 1924 All. 840. 

-0. 41, R. 22— Petition to support decree is 

net cross-obJeetions — No ad v.alorem Court-fee payable. 

Where for the purpo.se of supporting the decree dis- 
mis.sing plaintiff’s claim on any ground, even on a 
ground other than that taken by the Court of first in¬ 
stance, respondents filed a petition staling the reasons 
on which they supported the decree, it does not 
amount to cross-objections for which diW ad valorem 
court-fee was payable. {Baneriee and Ryves, ff/.) 

Ram Persad Kat.war v . Mt. Ajna.sia. 

44 All. 577 ! A. I. R. 1922 All. 280 (1). 

-0. 41, R. 22— Cross objection— Decree in 

favour of party. 

Petition to support decree in apper l on other grounds 
does not amount to cross objections. {Baneriee and 
Rvves, //.) RAMPRASADz^ AJNASIA. 

68 I. C. 861 : 44 A. 577 : A. 1. R. 1922 All. 280 (1). 

• - ->0. 41 , R. 22— Court-fee — Cross objections-^ 

Siipporting the decree of the lower eoztrt’—No Court- 
fee, 

Where the respondent in an appeal from a decree 
which totally dismissed the plaintiff’s suit put in a 
petition stating the reasons on which they supported 
the decree, the respondent need not pay court-fee on 
the petition. (Banerji and Ryves, JJ.') RaM Pra- 
SAD KaLWAR V. MT. AJANASIA. 68 I. C. 861 : 

44 All. 677 ; A. T. R. 1922 All. 280 (1). 
. — — 0. 41, R. 22— Letters Patent Appeal — Provi¬ 
sions of Code if apply. 

The provisions of the Code of Civil Procedure rela¬ 
ting to cross objections do not apply to Letters Patent 
Appeals. {Mears, C. J. and Ban r/ee, J.') PURNA 
KuaR V. MaNGAT RaI a. I. R. 1922 All. 55 (1). 
- 0 41. R. 22— Letters Patent Appeal — Memo¬ 
randum of cross objections eannot he filed. 

No cross-objections can be filed on a Letters Patent . 
Appeal as O. 41 , R. 22 does not apply to it. 21 A, 297 
foil. {Mears. C.J, and Baneriee, J.') MaNGAT RaI 
V. MUSST. PURNA KuaR. L. R 3 a. 198. 

— —--0. 41, R. 22— Cross obiectiont as against aher 

respondent. 

The decision which say that in the case of a purely 
lateral objection, the court will not as a rule permit 
it to be urged, will not apply to a case when the 
interest of the objector was really adverse to that of 
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the appelhint .nx! other co-ic'^p<'!Klcut> and tliougli 
I he appe llant unnece«^arilj' took the same objections 
in his j'round of appeal. 

/.) r.HUHAN' MOH.\N GHOSE CO-Ui’EKATlVE 

Hindustan IJank, Ltd. 29 C.W.N. 784 : 

88 I. C. 866 : A I. R. 1925 Cal. 973. 

-0. 41, R. 22— S//// in rcspcci of one Jote — 

Fi^tdini: ihaf if fornicd part t f a higher Jote is un¬ 
necessary. 

In a suit for a declaration that one of the iotes is not 
permanent, the finding that this /ofe formed part of a 
bigger io/c would not affect the point at issue, the suit 
being limited to the declaration sought in respect of a 
particular/e/r aiid for the correction of the record of 
rights in that respect. Such a finding is therefore not 
aground which is covered by O. 41, U. 22 and it 
should be expunged from the lower Court’s decree 
(^Suhrasoardy and Dit~'als JJ.') SIR PKODAl KUMAK 

Tagore £/. Bal Gobini> Ditchihat. 4i c. L.J. 3i 

86 I. C. G : A. I. R 1925 Cal. 518 (2). 

-0. 41, R. 22— Ohfection not pttt as cross- 

ohicclion. can 7 iot be taken if it is )iot in support of fht 
decree. 

Where the riuestion as to the frame of the suit under 
O 34. K. I of the C. I’. C'ode was raised in and deci¬ 
ded by tlie lower C'ourt and no CTOss*objection was 
filed in appellate Court under O.41. K.22, of liie Code 
and where the ground was not one in .support of the 
decree made but which if sustained, would render the 
decree invalid, Held : that such objection cannot be 
taken in the appellate Court. i^Nc'iOhould and B. B. 
Ghosh, y/.) SHAILESH CHANDRA (iUHA V. HECHAI 
GOPE. 40 C. L. J. 67 : 84 I. C. 124 • 

A. I. R. 1925 Cal. 94. 
-0. 41, Rr. 22 and 33 — Scope — Po'^oers of .ap¬ 
pellate Court. 

K. 33 is not controlled by K, 22 . {f/uda, /.) 
TOGENDRA KISHORE 7'. Nasimuddin Sarkar. 

62 I. C. 623 fc). 

-^0.41, R. 22— fetters Patent Appeal—Pule 

does Slot apply. 

O. 4 r, R. 22 of the Code does not apply to a Letters 
Patent Appeal and a memorandum of cross-objections 
filed therein cannot be entertained. {A/ookeriec, A.C. 
J. and Fletcher, /.) BROJENDRA CHANDRA SaRMA 

•v. prosanna Kumar Dhar. 32 c. L. J. 48 : 

59 I C. 589 : 24 C. W. N. 1016 

- 0. 41, R. 22 — 7 'ime-barred appeal may he 

treated as cross objections. 

Where appellant apprehends that his appeal would | 
be time-barred and prays tliat it should'be treated as 
cross-objections in respondent’s appeal. Held', that he 
is entitled to do so, 1922 L. 423 Poll, {//arrtson and 
Zafar Al:\ JJ.) BHAGA'P RaM v, RaGHBAR DIAL. 

79 I. C. 132 : A. I. R. 1923 Lab. 67 

-0. 41, R. 22 —Respondent having appealed. 

can't file eross-ob/eetions. 

The law does i\ot permit a respondent, who has pie- 
f^^rred an appeal, to file cross ob)ections. js All 62 ^, 
Foil. {Martineau attd Campbell, J J Mt. "IehL 
Kuar 7'. Amar Nath. 17 P. W. R. 1923. 

79 I. C. 670 : A. I. R. 1925 Lab. 2. 

-0.41, R. 22— Limitation — Appeal barred by 

limitation—Effect of. 

Where it is found that the appeal itself was prefer 
red out of time and therefore barred, the memorandum 
of objections could not be heard. {Shad: Lai, C. J. 
and Fforde, /.) JAI GOPAL SiNGH v. MUNA LaL. 

4 Lab 140 : 5 Lab. L. J. 345 : 73 I. C. 655 : 

A. I. R. 1924 Lab. 43. 
0. 41. R. 22— Cross objection as to jurisdiction 
to attach not taktn in the execution court cannot be 
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taken in cross obleetion, ' 

When an objection to jurisdiction of the execution 
Court was not taken in first Court. Held, it is doubtful 
wliether the order of the Court attaching the property 
could be properly attacked by means of cross-objec¬ 
tions in connection with an appeal from an entirely 
different order. It is not open to the judgment-debtor 
to raise his objection by way of cross-objections in the 
appeal of the decree-holder from the order of the exe¬ 
cuting Court refusing to set aside a prohibitory order. 
{Scott Smith, /.) FlTZ HOLMES v. WaRYAM SINGH. 

75 I. C. 419 : A. I. R. 1923 Lab. 514. 

■ 0. 41, R. 22— Co-respondent—Cross objection. 

Under O. 41 , R. 22 a respondent can file a memoran¬ 
dum of cross-objections against a co respondent. 38 
Mad. 705 foil. {.Martineau, J.') CHHaJU 7 ^. QUTAB 
DIN. 5 Lab. L. J. 92 ; 691. C. 830 ; 

A. I. R. 1923 Lab. 39. 

-0. 41, R 22— Limitation — Time—expired 

appeal can be treated as memorandum of objections. 
{A/artineau. J.) PaW'A SiNGH v. ThaKUR SiNGH. 

4 U. P. L. R Lab. 80 : 67 I. C. 478 : 

A. I. B. 1922 Lab. 423. 

-0.41, R. 22—Cross-objection — Second Appeal. 

A memorandum of cross-objections as to costs in the 
Courts below cannot be considered on second appeal. 
{Shadi r.al, C /. and U-Rossignol, /.) MaDHO 

PRASAD V. Firm of ashan Ilahi. 

6 Lab. L. J. 108 : 79 I. C. 977. 

-0. 41, R. 22— Day for appearance mentioned 

in notice of appeal under A/adras O. e^\-A is not day 
fixed for hearing. 

The day of appearance of respondent mentioned in 
the notice issued in the form No. 6 -A appended to 
O. Ji-.\ (Madras High Cov'.rt) cannot be regarded as 
the day fixed for hearing as contemplated by O. 41 , 

R. 22 . {Ramesam and Reilly, J J j) PUSHKARAMBA 
-. NaGARATNAMMA. 22 L. W. 792 : 

A. I. R, 1926 Mad. 283 : 50 M. L. J. 112. 

-0 41. It. 22—Appeal from Original Sid. of 

High Court dismissed for default—A/emo. of objection 
can be treated as appeal. 

Though the main appeal from the Original Side of 
a High Court has been dismissed for default, a memo¬ 
randum of objection filed by the respondent in the 
appeal can be treated as a substantive appeal, {Coutts- 
Trotter, C. J. and Srinivasa Aiyangar, J.) P. K. 
BHIMASENA RaO 7' I. C. Venvgopal MUDALL 
21 L. W. 672: 88 I. C. 443 : (1925) M. W. N. 190 : 

A. I. R. 1925 Mad. 725 : 48 M. L. J. 884. 

-_~0 41, R. 22—Omission to give notice after 

'iudgment'debtor attained majority does not vitiate 
sale where he knc'io but did not object to the sale. 

Where a person became major prior to a sale but 
was not given notice and where though he was aware 
of tire execution proceeding and did not appear to 
object : Held : failure to give him notice did not 
entitle him to qut.stion the validity of the execu tion 
^ale. {Oldfield and Devadoss, J J NaGAPP.A CHE'F^ 
T*. MUTHURAMAN CHETTY. 78 I. C. 12 : 

A. I. R. 1925 Mad. 168. 

-0. 41, R. 22— N<no Grennds—^y. decree 

—Appeal from decree—Right toprefe* Conditions, 

A defendant who has been placed ex parte can 
inipugn the decree in appeal on the ground that he was 
wr ongly made e.x Parte provided he has not moved the 
trial Court under O. o, R. i3» P. Code. The fact 
that before the decree was passed he look futile pro¬ 
ceedings purporting to be under O; 9> E. I3 oh 
erroneous impression that a decree had been passed, 

does not take awa7 thfi right of appeal. 
file a cross-objection in place of appeal. \Oldfie 4 d and 
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Devadcss, Jj.) Baba Levva'i Sahib r-. Am.meen 
AMMAL. a. I. E. 1924 Mad. 107 : 46 M. L. J. 805. 

-0. 41, Rr. 22 and 1 —Separate appeals--Appeal 

against one — Memo, of appeal. 

Where in two appeals one judgment and two decrees 
were passed, and an appeal was preferred against one 
appeal onl 3 ’ and the respondents,, instead of filing 
another appeal from the appeal not appealed against 
by the appellant, filed only cross-objection on the 
ground that under Rule 105 of the Civil Rules of 
Practice only one decree ought to have been passed in 
both appeals, Heldy when there are in fact two decree'^ 
and the responder.t> wisn to appeal against one oniy, it 
is for them to see that the course that the^' take to get 
that decree amended is the appropriate one provided 
bylaw. (^Spen:er and Krisknan. //.) GOVINDA- 
SWAMI NaIDU V. UCHAPPA GOUNDAN 

(1922) M. W N. 477 : A. I. R. 1922 Mad. 413 
- -O. 41, R. 22— Limttatian — Presented 07 it of 

time—Excusing delay. 

It is clear from the words of O. 41 , R. 32 , C. P. 
Code, that a cross*objection can be admitted after the 
expir>- of 30 days from service of notice of the appeal 
on the respondent, so that even if one be put in during 
the argument of the appeal, it might be admitted in a 
proper case. (Ifallifax, A. J. C.) KukSa v. DaJIBA. 
5 N. X. 192 C. 217 ■ A. I. R. 1922 Nag. 213. 

—0. 41, R. 22— Supporting deeree on ground 
decided in favour—Variation in attack or defence. 

Per h’anhaiya Laf J. C. (Daniels, A.J C., contra'). 
—A man might not be willing to accept a method of ac¬ 
count if compound interest is allowed, which he might 
have been willing not to contest, if simple interest was 
allowed. In a matter of right accounting or true 
construction, there can be no estoppel, and if fresh 
accounts have to be prepared, they must be prepared 
by the right method. 

Ashworth, A. p. C.—Whether the respondents 
could or could not claim a reversal of the method of 
accounting adopted by the Lower Court, it is open to 
the Court of appeal to reverse that method as soon as 
it upset the decision of the lower Court as to the 
nature of interest to be allowed. (Kanhaiya Lai. 
J. C., Daniels and Ashworth, A. J. Cs.') SaRSUTI 
PRASAD V. EHTISHAM Ali. 25 0. C 349 • 

C. 310^: A. I. R. 1923 Ovdk 123. 

41, R. 22 Cross-obl ecttons—If earing of — 
Dismissal of appeal — Co-respoJidcnts. 

A cross appeal should ordinarily be directed against 
the appellants and not against the co-respondents. 
Where an appeal is dismissed for failure to furnish 
security under O. 41 . R. 10 , C. P. Code, in the presence 
of the respondent and without any objection on his 
part he cannot subsequently proceed with his cross- 
objections. 5 Pat. I.. J. 328 : 8 O. L. J. 358 Foil. 
(Daniels and Lyle, A. /. Cs.) QaRA MaHOMED 

Shahan V. Bazar Ara Begum. 25 0 . c. 280 • 

70 I. C. 79 : A. 1. R. 1923 Oudh 108. 

■■ '0. 41, R. Court-fee. 

For a cross-objection covering relief referred to in 
the articles, respondent’s valuation if reasonable 
should be accepted. (Kankaiya Lai, J. C. .a 7 td Lyle, 

/. C.) Sri RaJeo Lochan v. Mahant Ram 
MaNOHAR. 25 0. C. 275 : 70 I. C. 286 t 

A. I. R 1923 Oudh 44 (1). 

D. 41, Rr. 22 and 33— Co-respondents—Cross- 
obi ectiotts. 

Where one of several defendants against whom a 
.decree is passed has allowed the period for appealing 
:to elapse, he cannot prefer a: memorandum of objec¬ 
tions against the other respondents on the appeal. * 
O. 41 , R,\ 2 ZI, G, P. Code should ordinarily be confined' 
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I lo cases of <.ro>s-objections urged against ilu; appellant 
j but O. ,|i, R. -^ 3 . C’. P. Code, gives the court a very 
i wide discretion and cases may occasionally arise where 
cross-objfcction< against a co-respoiuient should be 
heard. (Daniels, J. C and Dalai, A. J. C.') SHEIKH 

Maho.med Muzafi ar Ali bhagwati prasad 
Singh. 66 I. C. 642 : 8 0. L. J. 358. 

- 0. 41. R. 22— .Scope of. 

■ A partition sail having been decreed both parties 
appealed. Plaintiff’s appeal was dismis.sed while the 
defendant succeeded in part. The defendant filed a 
second appeal and then plaintiff fileda memo, of objec¬ 
tions. attacking all that was nnfavoiivable to him in the 
decree of the first Court. Held he was entitled to do 
so. The fact that he had filed an appeal in the Court 
below does not affect the question. (Jivala Prasad 
and Ross, //.) HaRDHaN MaHTO v. GOKUL 
Mahto. 5 Pat. I. T. 411 : 76 I. C. 257 : 

A. I. R. 1924 Pat. 775. 

" —0. 41, R, 22— Jn appeal by defendant, plain¬ 

tiff can't file objection against other defendants. 

In an appeal by some of the defendants, the plain¬ 
tiff-respondent cannot be allowed to prefer cross¬ 
objection against the defendant respondent, when the 
t me for appeal by the plaintiff had become barred. 
(Das and A'ulwant Sahay, J J.) GOPAL MISSER z.-. 
Partap MandaL. 4 P. L. T. 652 : 72 I C. 648 : 

A. I. R. 1924 Pat. 200. 

“■**“0. 41, R. 22— Court-fees — Petitio^i by respon¬ 
dent criticising iudgtneiH. 

Where a suit has been dismissed in its entirety and, 
on the plaintiff’s appeal, the defendant files objections 
to certain terms in the judgment, the petition of objec¬ 
tions is not a petition of cross-objections, within 
the meaning of Order 41 , rule 22 ; mere criti¬ 
cisms of a judgment cannot be filed as cross-objec¬ 
tions nor should the}' be accepted by the office, if filed. 
(Roe, /.) SaHDEO NaRAIN v KUSUM KuMARI. 

1 P. 258 : A. I. R. 1922 Pat. 483 (2). 

““ —0. 41, R. 22 (4)— Dismissal of- appeal— 

Appeal—/ttsupTciently stamped — Refected — Cross- 
objections if can be heard. 

• The rejection of a memorandum of appeal as in¬ 
sufficiently stamped is not a dismissal for default and 
no cross-objections can be entertained or heard where 
the appeal is rejected. (Scott-Smith, /.) LaJPATRAi 
r, LaCHMaN IMS. 59 I. C. 79-5 : 46 P. W. R. 1921. 

0- 41, R. 22 (4)— Scope of — Abatement of 

appeal. 

Under R. 22 ( 4 ), a person filing a memorandum of 
objections has a right, to have his case heard and 
determined, even where after filing the memorandum, 
the appeal is withdrawn or dismissed for default; but 
he has no such right when the appeal abates. 
(Wallis, C. J. and eVapier, /.) MURUGaPPA 

Chettiarz/ Ponnuswami Pillai. 44 Mad. 828 : 

13 1. W. 705 : 62 I. C 757 : (1921) M. W. N. 438 : 


0. 41, R. 23. 


41 M. 1. J. 304. 


Appeal 

Defective trial 
Effect of order. 
Exclusion of evidence. 


Final ty of order. 

Grounds for remand. 
Inherent power. 

New plea. 

Powers of Appellate Court. 
Preliminary po nt. 

Question of law. 

Transfer of case. 

Miscellaneous. 
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.S-i.' a/sr C. P. CODF., S. 107 . 

Appeal. 

0.41, R. 23 and 0.43. R. 1 i^)—Appeal- 


I 


Retnand'^^Po'.i’crs of appellate C'-'iirf—^ Inherent Pou'cr. 

In a «uit for dissolution of partnership and rendition 
of accoun s, the trial court appointed a Commissioner 
to examine the account books and then passed a preli¬ 
minary decree based upon the Commissioner’s report. 

On appeal the District Judge was of opinion that the 
trial of tlie .~'uit in the first court had not been a satis¬ 
factory one and that the pleadings of both parties ought 
to have been required to be amended. He set aside 
the whole proceedings of the trial Court and remand¬ 
ed the case for a new trial. The order of remand did 
not show under what provision of the Code it profess¬ 
ed to have been made. The defendants having 
appealed from the order of remand, the question arose 
whether an appeal lay Held without expressly 
deciding the question whether the District Court had 
an inherent right of remand and whether an appeal 
lay from a remand made in the exercise of such a 
right that having regard to the fact that the policy of 
the Allahabad High Court had always been to allow 
as wide a meaning as was reasonably possible to O. 41 , 

R. 23 . C. P. Code, and that the District Judge pre¬ 
sumably conceived himself to be acting simply under 
those provisions and did not express himself as acting 
in the exercise of any inherent jurisdiction, the appeal 
lay and H'alsh, JJ.) GOKUL PRASAD v. 

Ram KUMAH. 44 A. 176 : 19 A. 1. J. 971 

64 I. C. 878 : A. I. R. 1922 All. 254. 

_—0. 41, R. 23 and 0 43, R. 1 (A>— Appeal 

Order of remand — Prot'isiou of law not specified. 

Where an appellate court passes an order of remand 
without specifying the provision of law under which 
the order is made, it must be presumed to be made 
under O. 41 , R. 23 . C. P. Code, and the order is 
appealable. 19 A. L. J. 971 Foil ilValsh and Ryves, 

//.) KULSOOM-UN NtSSA v. KAM PRASAD. 

20 A. L. J. 321 : L. R. 3 A. 394 : 44 A. 492 : 

67 I. C 713 : 4 U. P. L. R. (A) 168: 

A. I. R. 1922 All. 226. 

—--0. 41, R. 23— Appeal — Though order of re' 

fttand is irregular appeal lies. 

An order of remand by an appellate Court which is 
such in form and in substance, though it be irregular, 
is an order under R. 23 and is appealable. 31 C. D. J. 
354 and 24 C. W. N. 708 Foil. (Pearson and Graham^ 

J J.) Kayem Biswas v. Bahadur Khan. 

42 C. I. J. 22 : 89 I. C, 744 : 30 C. W. N. 41 : 

A. I. R. 1925 Cal. 1258. 

--0. 41, R. 28—Appeal—Court fee on appeal 

ordered to be refunded. 

lAoreover though an order of remand passed by the 
CoMTt of appeal below might not be in strict accord 
with the provisions of O. 41 , R, 23 read with O, 43 . R. i 
(ry'), if the order of the appellate Court purported to 
be an order under O. 41 , R. 23 , an appeal would lie 
from such an order. In this case, strictly speaking, 
the order passed by the lower appellate Court was not 
in conformity with O. 41 R. 23 but it was manifest 
from the form of its order that it purported to pass it 
under O. 4i, R. 23 . Its order that the Court-fee paid 
on the memorandum of appeal should be returned to 
the Appellant could only be passed, under S. 13 of the 
Court-fees Act, in a case where the remand is made 
under O 41 , R. 23 . Further, an order passed by 
the Appellate Court in the exercise of its inherent 
jurisdiction which is possessed was, an appealable 
order even though it may not come within the scope of 
O. 41 , R. 23 . {Suhrawardy and Duvals //.) AGEN7', 


C. P. CODE (V OF 1908), 0. 41. R. 33--Appeal- 

Bengal Nagpur Railway t/ Beharilal Dutt. 

52 Cal. 783 : 29 C. W. N. 614 : 

A. I.R. 1926 Cal.716. 

-—0. 41, R. 23 and 0. 43. R 1 («)— Appeal — 

Remand order made under inherent power. 

In a suit for partition, the defendants resisted the 
claim of the plaintiffs in the Primary Court on the 
allegation that the land had been previously partition¬ 
ed by metes and bounds and that they and their 
predecessors had long been in separation. The trial 
Court held in favour of the defendants and dismissed 
the suit. Upon appeal, the plaintiffs asked for 
permission to adduce in evidence any entry in the 
record-of-rights w-ich had been finally published after 
the date of the decree of the Trial Court. The lower 
Appellate Court acceded to the request of the plaintiff 
and set aside the decree or the Court of first instance 
and directed a re-trial of the suit with reference to the 
entry in the record-of-rights and such other evidence 
as might be adcluted by both the litigants. Against 
this order for re-trial the defendants preferred an 
appeal to the High Court. Held ( i) that the order of * 

remand was made not under the provisions of O. 41 , 

R. 23 , C.P. Code, but under the inherent powers of the 
Court ; ( 2 ) that an appeal lay against the order of the 
lower Appellate Court inasmuch as it amounted to a 
decree irrespective of the provisions of O. 43 , R» 1 
(w), C, P. Code ; ( 3 ) that the admission of the record 
of rights was justified under the circumstances of the 
Case. (Alockerfee and Chotznets JJ'^ BHAIROB 

Chandra Dutta v. Kali Kumar Dutta. 

37 C. L. J. 491 : 71 I. C. 498 : 

74 I. C. 1038 : A. I. R. 1923 Cal. 606. 

-0. 41, R. 23 - Appeal—Order of remand under 

B. T. Act. ^ , . 

An appeal against an order of remand passed by the 
Special Judge under the provisions of the Bengal 
Tenancy .‘\ct, is incompetent. (C. C. Gkose and 
Chotzuer, //.) DeBI PROSAD T'. OFFICIAL TRUS¬ 
TEE. 87 C. L. J. 314 : A. I. R. 1923 Cal. 333, 

--0.41, R. 23 and 0.43, F,. X (u)—Appeal- 

Order of remand under inherent penoers is not appeal' 
aide. 

An order under the inherent power of the Court 
under S. 151 of the C. P. Code and not under O. 41 . 
R, 21 19 not appealable, ^0 WISAKHI 

Ram V. Al.awaT . 6 tah. L. J. 163 : 78 1. C. ^8 : 

A. 1. R. 1924 Lah. 487. 

-0. 41. R. 28, S. 181 —Appeal—Amendment of 


plaint. . . 

Where a suit is remanded for rehearing after amend¬ 
ing the plaint, the order is one made under S. 151 
and not under O. 41, R. 23 and hence there is no right 
of appeal. The remand is not on a preliminary pomt 
and as O. 41, R. 23 will not apply, the court has power 
under S. n;i to remand. (Martineau. /,) 

Shah r. Talar Hussain shah. 78 I. C. 915 : 

A. I, R. 1924 lah. 246. 

_0. 41, R. 28 — Appeal — Custom—Puniab 

Courts Acts S. 4- , r ^ 

There can be no appeal from an order of remand 
under O. 41, R. 23 of the Code of Civil Procedure 
where the question involved is one of custom. As the 
Appellant would have a right of second appeal from 
the decree of the Appellate Court only if he were to 
obtain a certificate under sub-S. 3 of S. 40 of the 
Punjab Courts Act. it could not be said definitely that 
an appeal would lie from the decree of the appellale 
Court. The question of custom can be agitated in 
second appeal from the final decree if the 
is obtained. {Seott-SmlfA and Forde, JJ*} MT. 
Chando MIRAN BaKHSH. 5 lah. L. J. w » 
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C. P. CODE (V OF 1908), 0. 41, R. 23—Appeal. 

73 I. C. 650 : A. I. R. 1923 Lah. 535. 
——-0. 41, R. 23— Appeal — Order itudcr. 

The Legislature intended to put orders of remand 
on exactly the same footing as appellate decree and to 
make them appealable on precisejy the same grounds. 
If a mistake in deciding the question of custom can be 
corrected in an appeal from an appellate decree it is 
reasonable to hold that it can be and ought to be cor¬ 
rected in an appeal from an order of remand also, 20 
I. C 788 Approved. 

Per Mariincan^ J .—The competency of a second 
appeal is not dependent on the question whether the 
decision of the lower Appellate Court is based on a 
finding of fact or on a finding of law for even when 
the decision is based on a 6 nding of fact a second 
appeal will he on one of the grounds mentioned in 
S. 41 (i) (^) and (c) of the Punjab Courts Act. 
Whether or not a second appeal lies depends on the 
nature and value of the suit a second appeal not being 
barred by S. 42 ( 2 ) only in a suit of the nature cog¬ 
nizable by a Court of Small Causes when the amount 
or value of the subject matter of the suit does not 
exceed Rs. 500 . S. 42 ( 1 ) merely restricts the grounds 
on which a second appeal can be entertained to those 
mentioned in S. 41 . Ishadi Lai, C. J., Abdul /^aoof 
and Martineau, //.) MT. UMRI v. SHAH MaHO- 
MED. 4 Lah, L. J. 359 : 3 L. 218 : 

68 I. C. 849 : A. I. R. 1922 Lah. 178 (F. B ) 

, ..—0. 41, R. 23— Appeal — Order under inherent 
pozver of Court and not coz'ered by R, 23 is not appeal' 
able. 

Where the Trial Court decided all the issues and 
Appellate Court allowed the plaint to be amended and 
remanded the case for trial on the amended plaint to 
the Irial Court. Held that the order of remand was 
not one passed under O. 41 , R. 23 and was therefore 
not appealable. i^lVallaee and lifadhavan P/air, JJ.') 

Muppavarapu Venkata Radhakrishna Rao v. 
Venthurumilli Venkata Rao. 20 L. W. 7U : 

35 M.L.T. 135 : (1924) M. W. N. 922 ; 84 T.C. 965 : 

A. I. R. 1925 Mad. 229 • 47 M. L. J, 562. 

'■■0. 41, R ^Z—Appeal-~~Remafid of case for 
disposal after the decision of the main point. 

Where the Appellate Court decides the main point 
in a case and remands the case for disposal of the 
remaining issues, the decision is not one on a prelimi* 
nary point and thus the order is not appealable. 44 
Cal, 929 , Foil. (^Abdur Rahim attd Oldfield, JJ.') 
Ponangi Venkata Subbaraidu v. Zamjndar of 
NUZVTD. 60 I. C. 609: 12 L, W. 667. 

Defective trial. 

■ '0. 41, R. 23— Defective trial—Case must not 

l>e rema7tded when trial Court has really disposed of a 
point 071 the 77terits, 77ierely because its discussion of the 
evidence is ituidequate or wro7ig. 

First appellate Court ough not to remand cases for 
re-trial when the trial Court has really disposed of 
them on the merits. In such cases if the appellate 
Court considers that it ought to have a finding on some 
issue or issues which the trial Court has not decided it 
can always remit issues under O. 41 , R, 25 but it is not 
legitimate for an appellate Court to send back the case 
from its file merely because it differs radically from 
the conclusions of the Court below on the facts or 
because it considers that the discussion of the evidence 
in the trial Court’s judgment is inadequate 
man and Daniels. JJ.') LaKHAN SINGH v. BabU 
Ram. 23 A. L. J. 880 ; A. I- R. 1926 All. 65 

' ' ■ 0. 41, R. 23— Defective trial — Refnand for 

retrial—Proper issues Ttot raised by trial Court. 

Where the trial court had not raised the proper 
issues arising from the pleadings of the parties and had 


I C. P. CODE <V OF 1908;, 0 41. R. 23— Effect Of 

Order. 

i not given them an opportrnity to produce evidence 
j thereon. Held. that the appellate court would remand 
the case for re-trial after framing the proper issues 
which it was the duly of the trial court to raise. (^Fre- 
77 ta?itle. S. M. a 7 id Biir 7 i, J. -'!/.) MANJI RaM v. 
DuLARI I.AL. L. R. 6 A. 153 (Rev.). 

-0. 41, R. 23 —Defective trial — Decisio7i cm all 

issjtcs by trial court—Appellate Court difilcriyig ifi its 
co7tclusio7i—Legality of re77iand. 

When a suit is tried by the first court and is dismiss¬ 
ed on the merits and the appellate court comes to a 
different conclusion on the main issue in the case but 
nevertheless remands the case on the ground that evi¬ 
dence was not properly directed, the order of the ap¬ 
pellate court recording its finding cn the issue and 
then directing a remand is materially iiregular and 
should be set aside in revision by the High Court. 
{Devadoss. J.) PeRICHERLA SltRYANARAYANA RaJU 
V. GaNAPaTHI Ra JU. 30 M. L. T. 314 : 

16 L. W. 593 : 70 I C. 655 : A. I. R. 1923 Mad. 118. 

Effect of Order. 

-0. 41, Rr. 23 and 25 —Effect of order — /nter- 

ferc7ice on appeal with that orde7—Effect i7t proceed' 
ings in the interim. 

Per IValsh. J. —Whether upon a remand order being 
wrongly made, the decree and all the proceedings 
taken under that order are null and void, depends on 
the circumstances in each case and on the nature of 
the invalidity of the remand order. If the remand order 
is finally set aside and is such an order as ought not to 
have been passed at all in any case it may be that the 
proceedings in the court below fall with it. It would 
be turning the law into absurdity, and w'ould amount 
to a denial of justice if a proper trial which has taken 
place under a remand order made by the appellate 
Court and in obedience to such remand order were 
held to be invalid where as the result of the High 
Court’s own decision that remand order turned out to 
have been perfectly justified, (Piggott a7id IValsh, 
JJ.) RaJkah V Gopi Nath Naik. 

44 A. 211 : 20 A. L. J. 44 : 66 I. C. 317 : 

A. I. R. 1922 All. 35. 

-0, 41, R. 23— Effect of order—SecoTui appeal 

—Retnafid by shigle J7tdgc—Questioning correctio7is 
of the order. 

If a party in second appeal accepts the order of re¬ 
mand by a single Judge, he cannot impeach it at a 
later stage. But if subsequently the appeal conies up 
before another Judge or a Bench differently constitu¬ 
ted, the Bench is not bound by the order remitting 
issues but maj' consider the propriety of the issues and 
if of different opinion it may ignore those findings. 
(^Piggott and Walsh-, JJ.) MaSIHUNNISSA i'. CaNIZ 
SuGHRA, 43 All. 377 : 19 A. L. J. 189 ^ 

60 I. C. 975 : 3 B. P. L. E. (All.) 30. 

-—— 0. 41, R. 23 —Effect of order—Jjirisdiction to 

try suit CTti rema7id. 

The jurisdiction of a court trying a remanded case 
depends entirely on the order of the Appellate Court 
when remanding the case. {Hrishnan, J.) UtHUMAN 
Ammal V. Naina Mahamad. 17 L. W. 356 : 

(1923) M. W. N 194 ; 72 I. C. 314 : 32 M.L.T. 276 : 

A. I. R. 1923 Mad. 351 : 44 M. L. J. 238. 

-——0.41, R. 23 —Effect of order—Ho fiotice of 

rc/naftd is given if/. Ce/ttral Provinces. 

Obiter ;—Where a case is remanded for retrial by 
the First Court no notice is given to the parties of the 
date fixed for the re-hearing according to the practice 
of the Courts in the Central Provinces. 4 N. L. R. 166 
Foil. iPacher, J. C.) SHEIKH BaLDAR SHEIKH 
Imam. 76 I. C. 46 : A. I. R. 1926 Nag. 81. 
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C. P. CODE (V OF ie08». 0.41. R 
order. 


23-~Effect of I C. P. CODE (V OF 1008), 0 41. R. 23-~Orounds for 

• remand. 


---0. 41. R. of order — Remand to 

I-irst Appellate Court—Potoer of. 

Where on .‘Second Appe.'il, the case is remanded to 
the Lower Appellate Court, it is not open to that 
tJourt. to con.sidt r ai^uments abandoned in Second 
Appeal or not raised in Second .\ppeal or to come to 
fresh findings on points decided by the order of remand. 
iMno Wair. A. /. < •> GOPAL RaO NEMICHAND. 

61 I. C. 575 (Nag.). 
..,-^^-^ 0 . 41 , Rv. 23 and 25— Effect of order — Deci¬ 
sion on a point of law—Appeal from final decree after 
remand — f.es^ality of order of remand not to be ques’ 
fiojied. 

Where the High Court in Second .Appeal differs 
from tlie lower Court on an issue of law and remands 
the case to the Court below, the order of the High 
Court is binding upon that Court and cannot be ques¬ 
tioned in an appeal from the final decree passed after 
remand. (^Miller., C. J. and Ross^ J.) RAI BRIJ RaJ 
Krishna v. Chathu Singh. 4 P. I. T. 35 : 

A. I. R. 1923 Pat. 226 
Exclnsion of Evidence. 

-0. 41, R. 23 — Exclusion of evidence — Consi¬ 
deration of inadmissible CT'idence. 

Where the lower court has based its findings on cer¬ 
tain inadmissible evidence but there is ample evidence 
otherwise on the record to sustain the findings, the 
High Court need not remand the case to the court be¬ 
low fora decision on the admissible evidence in the 
case. {Su/irawardy, y.) KaIJ.-\I>D1N v. AGNI KUMAR 

Sarma. 71 I. C. 300 : A. I. R. 1924 Cal. 370. 

Final ty of Order. 

0. 41, R. 23 — Einality of order—Revision lies 
against order of remand finally disfioshtg of matter 
before Court. 

Revision lies from the order of remand where Judge 
has finally disposed of the matter pending before him. 
(^Stilaiman and Da iiels, JJf) HaFIZ ZaHUR AH- 
MAD r/. Ta.SLIM-UN-NISSA. 23 A. L. J. 891 ; i 

L. R. 6 A. C V. 575 : A. I. R. 1926 All. 65. 
——0. 41, R. 23— Finality of order — Order of re¬ 
mand whether final. 

An order of remand is inlerlocutoi7 and therefore 
not subject of appeal to His Majesty in Council ; it 
can be a final order if it decides some cardinal point in 
the suit but an order of remand which merely decides 
that a suit is maintainable in the form in which it 
is brought is not final. {Scott-Smith and Broadway. 
yy.) MEHRCHAND V. LaBHURAM. 60 I. C. 622 : 

2 lah. 106. 

-0. 41, R. 23— Finality of order — Reopening 

of issues. 

Under O. 41 , K. 23 , the issues decided by the order 
of remand cannot be re-opened between the parties at 
any subsequent stage of the litigation, (^Daniels and 
Dalai. J/.) jANKl SHAH v. MaHOMMED ABBAS. 

25 0. C. 245 • 70 I- C. 983 • 
A. I. R. 1923 Oudh 60 (2). 

-0. 41, R. 23— Finality of order — Order of 

single Judge—Power of successor to question the pro¬ 
priety of. 

Where a single Judge of the High Court hearing a 
second appeal remands it for fresh decision to the 
lower Court, and the case then comes up on second 
appeal from the revised decision of the lower Court, it 
is not open to the High Court to question its own ear¬ 
lier judgment remanding the case to the lower Court. 
The remedy of the party was to ha e appealed against 
the judgment of the single Judge remanding the case. 
{Afiller. C.J. and Contis. J.') MUNSHl LaL v. RaMA- 
SIS Puri. 1 P. 246 ; 3 P. L. T. 343 : 


A. I B 1922 Pat. 284. 
Grounds for remand. 

- 0. 41, Rr. 23 and 25 - Grounds for remand— 

Propriety of. 

In a suit for passession and damages where the ap¬ 
pellate Court differs from the trial Court on the ques¬ 
tion of title and po.ssession but as there was no find¬ 
ing of the trial Court as to damages remanded the 
whole suit. If eld. the procedure is improper. The 
proper course would be to remit an issue under O. 41 , 

R. 25. {Piggott and Walsh. JJ.) AbduLLA KHAN 
V. Mahammad Maobul Husain. 46 A. 666 : 

L. R. 4 A. 260 : 74 I. C. 822 : 21 A. L. J. 638 : 

A. I. R. 1923 All. 603(2). 

■ ■■■ 0. 41. R. 23 — Grounds for remand—Suit tried 

ex parte— Suffieieney of evidence. 

A suit was tried ex parte and decreed in plff.’s favour 
on meagre evidence held on facts that if the plff. had 
even by way of a subsidiary defence to the appeal 
submitted a forma! application supported by an affida¬ 
vit to the effect that be would have produced further 
evidence in the trial Court if the Court itself had not 
intimated that the evidence actually tendered was 
sufficient to warrant the passing of an ex Parte decree 
the Court would have felt much disposed to send the 
case back to the trial Court to be fully tried out on the 
merits. {,Rafiqne and Piggott. JJi) (I.ALA) RAM 

Raghubir Lal V, DIP Narain Singh. 

21 A. L. J. 168 : 45 All. 311 : 71 I C. 749: 

L. R. 4 A. (C V.) 380 : A. 1. R. 1923 All. 287. 

-0. 41, R. 23 and 0. 43, E. 1 (u I—Grounds for 

remand—Order of remand-^Court not stating provi¬ 
sion of law under which order was Passed—High 
Court refused to hold order was not under O. 41 , 

F. 23 

Where the lower appellate Court did not say any¬ 
where in its judgment under what provisions of law it 
purported to pass an order of remand, the High Court 
refused to hold that the order was not passed under 
the provisions of O. 41 , R. 23 of the Civil Procedure 
Code. To hold otherwise would be to curtail the 
right to appeal which should not be done except upon 
very clear proof of circumstances justifying such cur¬ 
tailment. The High Court, assuming that the lower 
Court made the order under the provisions of O. 41 , 
R. 23 . although it might not be that the provisions of 
that rule strictly justified the order in question, held. 
that an appeal lay to itself from the order. A.I.R. 1922 
Cal. 456 . Foil. (Greaves and Mttkerji. yy.) UMESH 

Narain v. Sf.cv. of State. 87 I. C. 676 : 

A. I. B. 1925 Cfd. 1167. 

- 0. 41, R. 23 —Grounds for remand—Remand 

should not be made tohere necessities of case are specifi¬ 
cally provided for by the Code. 

In the presence of specific provision in the Code 
capable of meeting the requirements of the case, the 
Court should not exercise its jurisdiction to remand 
the case. (Sanderson. C.J. and Chalsravarti. J.') 

RAjANi Kant Saha v. Rajendra Kumar Bose. 

82 I. C. 663 : A. I. B. 1926 Cal. 274. 

-0. 41, B. 7^—Grounds for remand^Issue 

settled and tried. 

The C. P. Code does not make any provision for an 
order of remand where all the issues have been fiam' 
ed and tried. (Sa*iderson. C. J . and Richardson^ y>) 

iNjAi) Ali V. MoHiNi Chandra. 

27 C. W, N. 1026 : A. I. B. 1924 Cal. Md* 

- 0. 41, B. Grounds for remand. 

Where a book was used by the I-ower Court to esta- 
blish certain facts which a party had no opportunity 
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C. F. CODE (V OF 1908), 0.41, R. 23—Grounds for 
remand. 

of meeting and which he desired to rebut, the 
admission of the book in the Appellate Court might 
involve a remand. {IVoodroffe and Cuming^ JJ-) 

Secy, of State e. Ananda Mohan Roy. 

66 I. C. 287 : 34 C. L. J. 205. 

-^“0. 41. Rr, 23 and 25 —Gfounds for remand — 

Remand can ordered only if decisions are set aside on 
prelitninary point* 

An order of remand under O. 41 , K. 23 , cannot be 
made unless the decision of the first Court has been 
set aside on a preliminary point. If the appellate 
Court desires certain additional issues to be tried the 
order ought to be unaer U. 25 . {Abdui Kaouf-, J,) 
HariRam V, Buta Shah-Lachmi Das. 

7 Lab. L. J. 351 : 26 Punj. L. R. 629 : 

A. I. R. 1925 lah 480. 

.. ■—0.41, B. 23 —Grounds for remand— Deter 

mination as to the date of cattse of action. 

A remand in order to enable the plaintiff (appellant) 
to ascertain whether or not a remand was made within 
three years of the institution of the suit which would 
save limitation was refused. {_Harrison and Zafar 

Aliy /y.) Ram V. Gaman Ram. 

A. I. R. 1923 Lah 645. 

■ ■ — 0. 41, R. 23 —Groiifids for remand—Remand 

when issues are framed and evidence recordedy is wrong 
under R. 23 which has an operation only when decision 
is an preliminary point* 

Where the trial Court gave findings on all the issues 
except one but without reasons and the appellate 
Court remanded the case under R. 23 , heldy that the 
order was irregular and ought to be set aside and that 
the fact that the appellant would be prejudiced in not 
being able to raise an objection as to its jurisdiction in 
the appellate Court is no ground for refusing to set 
aside the remand. {R'rishnan and Wallery JJf) A. 
CHELMAYYA V. A. Dakshmi Devamma. 

79 I. C. 857 : A. I. E 1925 Mad. 171. 

-...I - 0. 41, Rr. 23 and 25 —Grounds for remami — 

Remand under R 23 is not justified where an issue 
though necessary was not framed by the lower Court* 
Where an issue though necessary was not framed the 
Court should not remand the case but should refer the 
issue for taking additional evidence and for returning 
the case to it with its dndings. {SchwabOy C. J* and 
IVallaeCy /*) M. KOKU KUTTY v. VaLIKATHODIYIL 
AHAMMAD. 78 I.C. 1 : A. I. R. 1925 Mad. 169, 

■ ■■ "■ -0. 41, R. 23 — Grounds for remand—Disposal 
by first Court on all issues—Order of remand — Legal¬ 
ity* 

Where the first Court has framed a number of issues 
and has decided every one of them, it is not open to 
an appellate Court to -remand the case on additional 
issues. The proper course is to frame the essential 
issues and to call upon the Court to return findings on 
them after allowing each side to adduce additional 
evidence. {^Spencer and Venkatasubba Rao. J J.') 
MALAYANBI GOUNDAN V. BOMMAN POOSARl. 

17L.W. 139: 

71 I. C. 204 : A. I. E. 1923 Mad. 331 (1). 

— ■ -0. 41, R. 23 —Grounds for remand — Omis¬ 

sion to consider facts and actual bringing them to notice 
must be proved to justify remand. 

Unless it is very clearly shown that material circum¬ 
stances were brought to the notice of the lower Appel¬ 
late Court and that it omitted to consider them, High 
Court will not impute any negligence to it and will not 
remand the case for reconsideration by it. (^Kotvaly 
A. y. C.) AnanDR.AO Z'. Dada. 71 I. C. 48 : 

A. X. R. 1924 Nag. 65. 


C. P. CODE (V OF 1908), 0. 41, R. 23—Inherent 
power. 

■ - ■ —0. 41, R. 23 —Grounds for remand—Evidence 

recorded—Absence of specific issue* 

Where all the information necessary for the decision 
of a point was supplied by the papers on the record 
and the Court applied its mind to the point and 
actually decided it, the mere fact that no issue was 
framed by the Court on the point did not necessitate a 
remand by the appellate Court remantle S. M.') 

Ram Deo Kunwar v. ali Hussain. 

L. R. 5 0. 61 : 11 0. L. J. 401. 

-0. 41, R. 23 —Grounds for remand—Decision 

to be not on pleadings but evidence. 

If the Court below fails to take evidence and does 
not come to a conclusion on this point there ought to 
be a remand. Decision should be based on evidence 
and not on pleadings of the parties. {Das^ Jf) MaHA- 

raJa Bahadur Kesho Prasad Singh v. Bhagwat 
SaRAN PaNDE. 67 I. C. 710 : A. I. R. 1923 Pat. 174. 

- 0. 41, R. 23 —Grounds fov remand. 

Where parties agreed not to adduce evidence and 
asked the Judge to inspect the locality and then give a 
judgment, held., that no remand with liberty to parties 
to adduce evidence should be ordered. {/Ceimedyy 
y. C. and Raymond ,A. J. 6’,) TILLOO.M.4L JESSOMAL 
V. HaRBHAGWANDAS. 76 I. c. 809 : 

A. I. R. 1924 S.nd 134. 
Inherent power. 

— ■ ■ — -0. 41, R. 23 and S. nherent power — 

Case not covered by O. 41 , R. z^^Remand can be made 
under 151 . 

The powers of the appellate Court as regards re¬ 
mand are not restricted to the case specified in O. 41 - 
R. 23 , but the Court by reason of its inherent jurisdic¬ 
tion vested in it by S. 151 of the C. P. Code, may re¬ 
mand in any case other than the case specified in O. 41 , 
R. 23 , if it be necessary for the ends of justice to do 
so. 44 Cal, 929 (F.B.) P' 011 . (.GreaVes and MukerH. 

yy.) Umesh narain v. secretary of State. 

87 I. C. 575 : A. I. R. 1925 Cal. 1167. 

-0. 41, Rr. 23 and Zb^/nhereni poivei—Course 

to be followed in second appeal. 

In a second appeal involving several points difficult 
to disentangle, the appropriate course to follow is to 
make not an order under O. 4 i, R. 25 , but an order 
of remand in the exercise of inherent power of the 
Court. 44 Cal. 929 , 44 I.A. 218 , 45 Cal. 94 , Ref. {^Moo- 
kerjee and RankiUy J J.") KaaiINI KumaRDEB v. 
DURGA Charan Nag. 37 C. L. J. 122 : 

A. I. R. 1923 Cal. 621. 

-0. 41, R. 23 —Inherent Power. 

An appellate Court has inherent powers to order a 
remand which can however be made where the justice 
of the case demands it. {Walmsley and Chose, JJ*') 

Sashi Mukhi Dasi V. Abinash Chandra Hal- 

A. I. R. 1922 Cal. 279. 
0- 41, Rr. 23 and 25 —Inherent power— 
Po^vers of Appellate Court' — Retrial. 

An Appellate Court has inherent power to order a 
retrial but that course should not be adopted except in 
exceptional circumstances and where the Code does not 
provide an adequate procedure. {Buckland, J.') 

Kapha Kanta Das Nanak ? . prakash Chandra 
DuTT. 64 I. C. 599 (Cal.). 

-0.41, Rr. 23 and 25 and S. 115 —Inherent 

power—Revi si on . 

Where instead of passing an order under. O. 41 , 
R. 25 , C. P. Code, an Appellate Court remanded for 
rehearing under O. 41 , R. 23 , the Court cannot be said 
to have acted without jurisdiction to justify interference 
in revision under S. 115 , C.P.Code. The appellate Court 
has inherent power to make a remand. (^Newbould, 
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c. P. CODE (V OF 1908), 0. 41. B. 28—Inherent 
power. 

/.) ATUL CHANDRA SEAL SHEIKH KOBADALI. 

64 I. C. 436. (Cal.) 

-0. 41. K. 23— /ii/tcmit poioet-s 

A Court of appeal can remand even in cases not 
covered by U. 41. K. 23. if the ends of justice require 
the s.ame. { Moti Sa:^nr, J BHUP SlNGH r. PREM 
Singh 76 I. C. 406 : 5 Lab. L. J. 384 : 

A. 1. E. 1924 Lah. 362. 

-0. 41. R. 23— /nheyent ptAoct — Potocrs of 

app£llatc Con*’t> 

The power of remand under S. 107 . C. P. 
Code, is limited to the case described in O. 41 , K. 23 
but nothing in that section restricts in any manner the 
application of the principle of inherent power of re¬ 
mand recognised by .S. 15 i of the Code- (^AbatU Raoof 
and Moti Sa^nr. JJ.') Ml. UiMKI £^, SHAH MAHO- 
mad 5 Lah. L. J. 269 ; 74 I. C. 497 : 

A. I. R. 1924 Lah. 36. 

-0. 41, R. 23 —Inherent piKjje/- —Improper 

exercise of power — Revision. 

An order of remand made not under O. 4*1 !''• -3 
the C. P. Code but in the exercise of the 
inherent power of llte Court is not appealable. 
(Ay/ifig, O. C. J. and Odner \ /.) SHEIKH MUHAM' 
MAD V. KANGaSAMI NAJDU. 31 M. L. T. 182 : 

69 I. C. 826: 16 L. W. 515. 

-0. 41. R. 23 —Inherent poioer. 

An Appellate Court has powers of remand apart 
from the power conferred by O. 41 . R. 23 . Such 
powers are conferrctl by S. 107 and are also implied 
by the provisions of S. too. Sub S. (2) and S. 105 CO 
of the C. P. Code, 30 .M. 54 Ref. ^Vhere an order of 
remand is made under its inherent powers by an 
Appellate Court, there is appeal from the order but 
the High Court can interfere in revisuni with the 
order. (^Ashwortht J- C'.) hAKZAND ALl v, iiKA* 

DASHI I® * 

9 0. & A. L. R. 332 : 73 I. C. 691 : 

A. I. R. 1923 Oudh 177. 
New plea. 

—0. 41, R. 23—A^ew pUa^Question of fast 
raised in lower appellate Court for the first time--- 
Case should be remanded 

Where a question of fact relating to lire foundation 
of the plaintiff’s title was raised foi the first time in 
the first appellate Court, the case was remitted to the 
Court of first instance for the purpose of enquiring into 
the evidence relating thereto. {Suhrawardy and 
Duval, //.) MOTALEIJ KhaN IDKIS KHAN. 

86 I. C. 750: A. I. R. 1926 Cal. 414. 
-0. 41, R. 23—AVa/ plea—Opportunity to 

plaintiff to supplement his ease. 

Where the plaintiff has not come into Court with a 
definite statement of facts necessary for him to succeed 
and with all his evidence he cannot in second appeal 
ask for a remand so as to give him an opportunity to 
supplement his case in the Court below. KSanderson, 
C. J. an4 Chose, J.) JaTINDKa Muri.vN CHAKRA* 
VARTHI V. BUOY CHAND MAHATAB. 

71 I. C. 284 : A. I. B. 1924 Cal 396. 
Powers of Appellate Covrt. 

■ ■' —0. 41, R. 23 —Roivers of Appellate Court — 

Question of fact fully investigated. 

Where a question of fact has been fully investigated 
in the court below and the Appellate Court comes to 
a different conclusion on some portion it ought not to 
remand the case for working out the result of its deci¬ 
sion but should itself uphold or modify the decision of 
the lower court. (^Pimfott and H als/t, J J f) SlilAM 
SaRAN BaNAKSI D.\S. 20 A. L. J. 258 : 

4 V. P. L. R. CA) 102 : 66 I. C. 866 : 


C. P. CODE (V OF 1908). 0. 41, R. 28—Powers of 
Appellate Court. 

A. I . R. 1922 All. 192. 

-0. 41, R. 23 —Power of appellate Court- 

Trial Court deciding three points and dismissing suit 
—Appellate Court deciding only one point and remit¬ 
ting case is not tustified. 

Where the Trial Court held that the description of 
the defendant in the plaint in a suit against a Railway 
was defective and also that the suit was not maintain¬ 
able in view of the objections taken under Ss» 73 and 
77 of the Railways Act and where the lower appellate 
Court considered only the question as to the frame of 
the suit and remanded the suit and ordered amendment 
of the plaint but the Court did not consider the points 
under Railways Act, Ss. 75 and 77 , Held (Per Suhra- 
warcy, /.), that the Court was not justified in remit¬ 
ting the case to the trial Court after setting aside Us 
decision on only one of the points decided by it. The 
Court should have gone into the questions decided by 
the fii-st Court under Ss. 75 and 77 of the Railways Act. 
i^Suhrawardy and Duval, JJ-') AGENT, BENGAL- 

Nagpur Ky. v. Behari Ral Dutt, 

29 C. W. N. 614: 52 Cal. 783; 90 I. C. 426: 

A. I. R. 1926 Cal 716. 
———0, 41, R. 23 —Powers of Appellate Court 
under—Suit decided not only on preliminary point. 

The power of the Appellate Court to direct a remand 
is wider than that indicated in O. 41 , R- 23 * 

Appellate Court has inherent power to direct a remand 
where such remand is needed in the ends of justice. 

An Older of remand may be valid even though it is 
not covered by O. 41 , R 23 . Assuming for a moment 
that an order made in the exercise of the inherent 
powei-s of High Court has been improperly made, that 
is, made under circumstances which do not justify it, 
such an order is not without jurisdiction. It is an 
order made with jurisdiction though the jurisdiction 
may have been erroneously exercised. A remand 
order made on second appeal is, unless a review of it 
be obtained within the prescribed time, a conclusive 
determination of the points of law involved in it; and 
the correctness of law laid down upon a remand cah* 
not be questioned on a subsequent second appeal; nor 
is the fact of the Courts adopting a different view of 
the law after an order has been made in general a 
good ground for allowing a review of such order after 
the time for a review lias elapsed. The policy of the 
legislature as indicated in the C. P. Code of 1908 is in 
favour of finality of orders of remand. {Mookeriee 
and Rankin, JJ.') BiSAI NATH v, TaRA NATH DeB. 

72 I. C 588: A. I R- 1923 Cal 885. 

-0. 41, Rr. 23, 24 and 26— Poioer 0 / Appellate 

( ourt—Full trial in Court of first instanee. 

Where the trial Court has decided the suit on the 
evidence on all the issues it is not open to the appellate 
Court to remand the case under O. 41 , R. 23 , C. P. 
Code, as though the suit had been decided on a preli- 
minarv point. The appellate Court should have taken 
the course indicated by O. 41 , K. 24 or R* C. P 
Code. {Richardson and Chose, JJ,) NURUL GUNI 
V. KaZAMAINI. 66 I. C. 922: A. I. R. 1928 Cal, 823. 

-0. 41, R. 21 and S. 161 —Powers of Appellate 

Court _ Reversal and remand for du novo trial — Pre^ 

priety of* 

Where the lower Appellate Court reversed the decree 
i of the Court below, modified one of the issues and 
: remanded the case for a de nervo trial on the modified 
issue, held, the procedure was wrong. (Greaves attd 

Chose, JJ.) Radh.a Krishna Sahat. Kanal 
KaMINI UEBYA. 35 C, t. j. 846 : 

1 70 1. C, 647: A. X. B. 1922 Cal. 456. 

-— 0 41, R. 21^—Powers of Appellate Court 
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C. P.CODE (V OF 1908), 0. 41. R. 28-Powers of 
Appellate rt. 

—Appeal from an ordcy of remand — I^indinq's of fact 
—Second appeal. 

In an appeal from .m order of remand, findings of 
fact cannot be examined by the Court sitting as a 
Court of second appeal. I^ut where the findings of 
the first Appellate Court appear to have been based 
on misappreciation of the true controversy between 
the parlies, the High Court, in such circumstances, 
will interfere and direct a re-hearing of the appeal. 
(^Broadway, /.) QaDIR BaKHSH r. SHAMAS DlN. 

73 I .C, 756 : A. I. R, 1923 Lah. 206. 

- —-0. 41. R- 23— Bo'u)Cis of appcil-.tte Coutt — 

Order not covered by the section if lorongly parsed is 
revisable. 

A remand order passed by an appellate Court which 
it was not competent to pass is liable to be set aside in 
revision. i^Krishnan and IValler, J J 

CHELMAYYA t'. A. Lakshmi DEVAMMA. 

79 I. C. 857 : A. I. E, 1925 Mad, 171. 

—0. 41, E. 23— Power of Appellate Court — 
Decision by trial Court on all issues—Appellate Court 
differing on one issue. 

Where the trial Court decided a suit on all the issues 
and dismissed the suit and the appellate Court, being 
on a contrary opi-uon on one of the issues, remanded 
the suit for fresh disposal but without disturbing the 
findings of the first Court on the other issues, held^ 
that the order of remand was improper. The appellate 
court should have dealt with the other issues and dis¬ 
posed of the case or if in its opinion the evidence on 
record and the findings of trial Court were insufficient 
to dispose of the case the Appellate Court should have 
called for findings under O. 41 , R. 25 , C. P, Code. 
(^Spencer attd Venkatasubba Rao, J J ) MUNIS AM I 

NAICKEN muniswami Naicken. 

(1923) M. W. N. 11': 76 I. C. 1041 : 

16 L. W.979: A I. R. 1923 Mad. 227. 

' "0. 41, R. 23— Powers of Appellate Court — 
Preliminary decree. 

Where an appellate Court can pass a preliminary 
decree it is its duty to do so and a remand as to mat¬ 
ters which can be the subject-matter of the preliminary 
decree is not warranted. umaraswami Sostri and 
Devadoss, //.) SUBBE CiOUNDAN v. KRISHNAMA- 
CHARI. 45 Mad. 449 : 30 M. L. T. 217 : 

16 L. W. 537 : (1922) M. W. N, 269 : 68 I. C. 889 : 

A I. B. 1922 Mad 112 : 42 M. L. J. 372. 

I 0 41, R. 23 and Ss. 100. 105, 10^-^Po-wer of 
Appellate Court —Ex parte decree— Power of remand 
otherwise than wider the rule. 

When a suit is decided cx parte, an Appellate Court 
to which an appeal from the decree is preferred has 
jurisdiction to reverse the decree of the lower Court on 
the ground that such Court was wrong in proceeding 
to decide the case ex Parte and has also power to re¬ 
mand the suit for re-hearing. 30 M. 54 (F. B ) Foil. 
The Code of Civil Procedure most in view of Ss. 100 
( 2 ), lOS (i) and ( 2 ) and S. 107 . be held to permit a 
remand by an Appellate Court not in the particular 
case set forth in O. 41 , R. 23 , but also in all cases 
where there has been any error, defect or irregularity 
which has vitiated the whole decision of the case, pro¬ 
vided that procedure under O. 41 , Rr- 24 and 25 , does 
not meet the case. A. I. R. 1922 All. 254 : A.f.R. 1922 
AIR 226 , Dist. But an order of remand cannot be made 
under R. 23 of O. 41 unless the case has been disposed 
of without entering into the full merits by reason of a 
decl^OD on law or fact which has prevented the case 
from being tried to the end. (^Ashworth, J* C,') 
Sheikh Farzand Ali v. Ek.adashl 10 o.L.J. 36 *.. 

26 0. 0. 10 ; 9 0. A A. L. R. 332 : 73 I. C. 591 : 


C. P. CODE (V OF 1908), 0. 41, R. 23—Preliminary 

Point. 

A. I. R. 1923 Oudh 177. 
-0. 41, Rr. 23 and 26— Pmvers of Appellate 

Court—Order of remand—Reconsideration of by appel- 
late Court, 

There is a distinction between an order under O. 41 , 
R. 23 , C. P. Cotie, and an order under O. 41 , R. 25 , 
C. P. Code, wliioh merely remands specific issues for 
decision. An order of the former class is a final order 
which is subject to appeal and cannot be considered 
by the Court which passed it except on review whereas 
an order under O. 41 , R. 23 , C.P. Code, is an interlo¬ 
cutory order which il is open to the Court to re-consi* 
der. 16 A. 3 O 6 : 43 A. 477 , Rtl. (Daniels and Zy/c*, 
A, J, Csd) KUAR NaGESHAR SaHaI r/. KUAR MATA 
PRASAD. 25 0. C. 189 : 9 0. L. J. 236 : 

69 I. C. 730 : A. I. R. 1922 Oudh 236. 

-0. 41, R. 23 —Power of Appellate Court — 

High Cou>-t—Decision on isstte given by the Courts 
below. 

Where an issue has been raised and determined by 
the first Court and the appellate Court on the evidence 
adduced it is not within the competence of the High 
Court in second appeal to remand the case for rehear¬ 
ing upon that very issue. i^iMiller, C.J. and Mullick, 
J.) GuNPAT Rao Banka Puri 2 /. RaJ Kumar 
Singh. 1 P. 639 : 67 I. c. 494 : A.I.R. 1922 Pat. 675. 

Preliminary point. 

——0, 41, R. 23 — Preliminary point—Remand 
on assumption, 

A case decided only on a preliminary issue as to 
stamp was remanded and the decision on the prelimi¬ 
nary issue reversed, on the assumption of proof of a 
certain question of fact which was necessary for that 
decision. The trial Court was directed to try the ques¬ 
tion of fact first and to consider its effect on the con- 
U a-t in question (Shah, A C, J, and Crump, J,') 

tricamji Dambji and Co. v. Vikji Kanji. 

24 Bom. L. R. 820 : A. I. R. 1923 Bom. 142. 

^—0.41, R. 23 —Preliminary point—Trial Court 
dismissing suit without entering into merits on grouiui 
of defect in description of defendafit—Appellate Court 
directing amendment of plaint and remanding case. 

The trial Court did not enter into the merits of the 
case but held that the plaintiff’s suit against the de> 

I fendant Railway could not proceed because of the de¬ 
fect in the description of the defendant ; and it also 
found that the suit was barred under Ss. 75 and 77 of 
the Railways Act and dismissed the suit, The Appel¬ 
late Court passed the following order ;—The case will 
go back to the lower Court for amendment of the title 
of the defendant company and for a fresh trial. The 
costs of the Court will abide the result of the suit. The 
Court-fee paid on the memorandum of appeal should 
be returned to the appellant. Held that the decision 
of the Trial Court must be taken to be a decision on a 
preliminary point and the remand order of the lower 
appellate Court was one under O. 41 , R. 23 , C P. Code 
(^Suhrawardy and Duval, //.) AGENT, BENGAL 

Nagpur Railway z/ Beharilal Dutt. 

62 Cal. 783 ; 29 C. W- N. 614 : 90 I. C. 426 t 

A. I. R. 1925 Cal 716 

- —0.41, R. 23 —Preliminary point — Remand^ 

Appeal lies. 

An appeal lies from an order remanding a case 
I under O. 41 , R. 23 of the Civil Procedure Code even 
if the suit has been decided on a preliminary point. 
To say that there is no appeal where the Court acts in 
contravention of the rule and reverses the judgment of 
the trial Court and remands the case, would be to re¬ 
fuse an appeal in every case where the order of 
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0. 41| R. 23—Preliminary 


. nu-'- - ■’ 

(V Of i9^^. 

■‘Point. 

C* ' A ^ ^ 

remand ilV.iitfisIdy and Oho.u, //,) 

Sashi Mukhi Hasi z>. Abinash Chandra Hal- 

A. I. R. 1922 Cal. 279. 
_ ^0. 41. R. 23 —Pycliminary point—Decree 

passed against dead person. 

Where the death of one defendant was brought to 
the notice of the Court, but the Court continued the 
suit and passed a decree without legal representative, 
held, that the lower Court must be taken to have dis¬ 
posed of the case on a preliminary point. Remand 
under O. 41, K. 23 ordered. iAbdul Raoot and Camp^ 
belLJJ^') DEBI PR.^SAD r. MT. BHAGO. 

5 L. L. J. 187 : 74 I.C. 682 : A.I.R. 1924 Lah. 33. 

- Q 41 . n. 23 — Preliminary point—Remand 

order—Execution proceedings. 

In an appeal against an order in execution proceed¬ 
ings where the case had not been disposed of upon a 
preliminary point, an order of remand was made by 
the lower appellate Court. An order for refund of 
the Court-fee stamp paid on appeal was also made 
under S. 13 of the Court-Fees Act. //eld. the order 
of remand was admittedly illegal as an order for re¬ 
fund of Court-fees can only be passed when remand is 
made under O. 4 C ’S- (.CamplK’H, J.) MIRAN 
BAKHSH f. CHANAN din. 70 I. C. 1008 : 

A. I. R. 1923 Lah. 171. 

_0. 41 R- 23 — Preliminary point ^Whether 

suit is bnrrea by events in ea/dier suit is preliminary 

point. . 

The question whether the trial of suit is barred by 

the events in an earlier suit is a preliminary point. A.I. 

R. 1022 Mad. 505 . Foil. (Ramesnm and Jackson. J J •') 
A.N Kamasami PILLAI V. Narayanasami Pillai. 
21 L. W. 318 : 86 I C. 548 : f 1925) M.W. N. 82 : 
A. I. R. 1925 Mad. 483 (2) : 48 M. L. J. 100. 

_0.41. R. 23 and 0 43, R. I (4)—/»/'«'//>«/• 

nary point—Meaning of-^-Order of remand — Appeal- 

ability. . , . t 

Where the District Munsif in a suit held that the 
construction of a service grant was clear and that evi¬ 
dence of the consideration for that grant and of 
whether services were in fact rendered or not was irrele¬ 
vant, and on appeal the appellate Judge took a differ- 
rent view of the construction of the grant and held 
that such evidence was relevant and accordingly 
remanded the case with that direction to the lower 
court. Held that the reversal was on a preliminary 
point within the meaning of O. 41, 1 \. 23* L. P. 
Code and the order of remand was appealable. 
The expression “ preliminary point” is not confined 
to such legal points only as may be pleaded in bar of 
suit but comprehend all such points as may have pre¬ 
vented the Court disposing of the case on the merits, 
whether such points are pure questions of law or pure 
questions of fact. There are many instances of such 
point such as, that a .suit is barred by limitation ; that 
the Court has no jurisdiction under the Est-ates Land 
Act ; th3^ evidence tendered was not adniis>ible that 
on the plaintiff’s evidence there is no evidence 
for the defendant to answer ; in a libel suit that 
there is no proof of publication. (^Seh'u.'abe. C. J., 
Oldfield ami Contts Trotter. J/.) M.\I.A\.VTH Vl'.E- 

THiL Raman v. Krishnan nambudkipad. 

31 M. L. T. 208 (H. C.) : 46 M. 900 : 16 L.W. 425 : 

(1922') M. W. N. 589 • 60 I. C. 828 : 
A. I. R. 1922 Mad. 505 : 43 M.L.J, 354 (F. B.) 

__— 0.41, R. 23 — Preliminary point-'Meaning of. 

The expression “preliminary point” in o. 4*' ><. 23 
means some point either collateral to tlu- merit^ which 
precludes their determination altogcthei or >onie par* 
ticular question which though relating to the merits, 
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precludes their general determination, 37 M. L. J, 536 , 

Foil (Abdur Rahim and Odgerst jj:) FERNANDEZ 
?■. SvLVE.STER Souza. 13 L. W. 64: 611. C. 829 : 

29 M. L. T. 56. 

-0. 41, R. 23— Preliminary point—Remand is 

proper only zvhe/t preliminary point is decided or ftew 
trial is desired. 

A remand should be made when a preliminary point 
only U decided or where the trial Court has not under¬ 
stood the case and a new trial is desired. {Dalai. J. 

C.) Raghur.\J Singh Majid un-nissa. 

87 I. C. 950 : A. I. R. 1923 Oudh 692. 

-0. 41. R. 23— Preliminary point—IVhat is. 

Where the Court of first hearing appears to have 
decided every issue, the fact that its decision on a pre¬ 
liminary point covered the decision on the remaining 
points does not justify its being held that the decision 
was only on a preliminary point. {Ashworth. J. €.') 

AjoDHVA Singh r. Khusro begum. 74 l. c. 682 -. 

A. I R. 1924 Oudh 97. 

-0. 41, R. 23 —'Preliminary point — Ifiherent 

pozoer of remand — Appeal — Revision, 

.-\n Appellate Court has power to remand a case 
under O. 41 , R. 2 ^, C. P. Code, only when the lower 
Court has disposed of it on a preliminary point. . No 
order of remand can be regarded as made under O. 41 , 

K. 23 , C. V. Code, unless the case has been disposed 
' of without entering into the full merits by reason of a 
decision on law or fact which has prevented the.case 
being tried to the end. 19 A.L J. 97* I 20 A L. J.' 432 i, 
Ref. {.Ishzoorth. J. C.) FaRzAND ALI t/. EkaI>ASHI. 

26 0. C. 10 : 10 0. L. J. 36 : 9 0. & A. L. R 332 : 

73 I. C. 591 : A. I. R. 1923 Oudh 177. 

-0. 41, Rr 23 and X^Pretiviinary point — 

What is. 

The first and second issues were as follows:—(i) 
Has the plaintiff any cause of action against the de¬ 
fendant? ( 2 ) Is the suit as framed tenable? The Judge 
made the following addition to the second issue- “ was 
the^complaint, if any. made by the defendant malicious 
and* without any reasonable and probable cause” ? 
Held, that issues 1 and 2 , as they stood, before the 
Judge made the addition to the second issue could be 
regarded as preliminary issues but the second issue 
after the addition could not be regarded as a prelimi¬ 
nary issue. {Das and K nlwant Sahay. J J.) jAG- 
NARAIN DUBEY BIDAPAT DUBEV. 4 P.L.T. 202 : 

1 P. L. R. 332 : A. I. B. 1923 Pat. 344. 

Question of Law. 

—0. 41, R. 23— Question of l.iiu—Remand of 
the case to leaver appellate Court. 

If the grounds which the appellants wish to urge in 
the Court below are all ground^ of law which can be 
argued equally well in High Court. High Court will 
not send back the case to have the appeal rc-argued 
in the Court below on the same legal grounds. 
{Daniels. A. J. C.) MT. BASHIK.VM BISAMBAR 
Nath. 9 0. L. J. 439 : A. I. R. 1922 Oudh 268. 

Transfer of Case. 

-0. 41, R. 23— Transfer of case — .Appellate 

Courty if ean direcT.trial by other than original Court. 

0 - 41 , K. 23 , C.P Code contemplates thatthoremand 
should be to that Couit from whose decree the appeal 
is prepared, but if the Appellate Court has power to 
transfer a case from one Court to another, there is 
nothing illegal in remanding the case to another 
C.ourt. 279 I\ 1.. R. 1913 Rel. . Where the. person 
who heard the appeal was an Additional judge who 
had no power under the C. P. Code or the Punjab 
Courts. Act to transfer a case from one* Subordinate 
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Court to another, hU order remanding the case to 
another Court from that which tried i‘, is to that 
extent illegal. y.) ChaJJU v. Sham 

LaL. 25 P. W. R. 1922 : 66 I. C. 113 : 

A.I R. 1922 Lah. 239. 

Miscellaneous. 

' —0. 41, R. 23 —Remand does not mean return 

od case for findings. 

The word “remand’* should be used only when a case 
is returned for decision. It is used in this sense in 
the Civil Procedure Code and is not used there in the 
provisions for return of a case for findings. iCarr, y.) 

Nachiappa V. Mahomed Sapik. 

4 Bur. L. J. 135 : A. I. R. 1925 Ranj.-. 303. 

-0. 41, Rr. 26 and 26— Issues sent to Lower 

Court — Findings — No objections — Acceptance by 
Apfejlate Cou' t. 

The lower Appellate Court referred certain issues 
for trial to the Court of first instance. After the 
findings, which were against the defendant had been 
received, the defendant failed to prefer objections to 
the findings within the ten days’ time allowed. The 
lower Appellate Court thereupon without considering 
the finding on the merits decided the appeal, con¬ 
sidering those findings to be final and dismissed the 
appeal. The defendant preferred a second appeal 
urging that the action of the District Judge was not 
warranted by law, and that he ought to have himself 
considered whether the findings were good or bad 
findings and should have decided the case. Held^ that 
the Low’er Appellate Court ought to have itself con¬ 
sidered the correctness or otherwise of the findings 
returned by the trial Covirt before deciding the appeal. 
6 A. 391 , Ref. to. {Goktd Prasai^ /.) MukhtaRA v. 
SaRDARA. 71 I. C. 444 : A. I. R. 1923 All. 417(1). 

-0. 41, R. 25— Finality of order determining 

issues. 

Where a Court at the first hearing does not decide 
the case but merely remits certain specific issues it is 
open to the Court before w'hich the case ultimately 
comes to disregard the findings on those issues and 
equally to form its own opinion on the whole case ir¬ 
respective of anything that is said in the remand 
order An order remanding issues under O. 41 , R. 25 
is not a final order. No appeal lies against it. The 
responsibility for the decree ultimately passed is en¬ 
tirely that of the Court before which the case comes 
after remand. It is quite otherwise with an order of 
remand passed under O. 41 , R. 23 for this is an order 
which does finally determine subject to any right of 
appeal the issues which it decides. {Daniels., J,') 
Gopal Nath Shukul v. Sat Narain Shukul. 

74 I. 0, 1014 ; A.I.R. 1923 All. 384. 

--0. 41, R. 25— Duty of Court — Opportunity 

to both parties to give evidence must be given. 

If the Court, to which an issue has been remitted for 
submitting a finding thereon, records evidence of one 
party and give.s its finding without informing the other 
the date of recording the evidence, it can restore the 
case and take further evidence if the other party 
applies for restoration and an opportunity to produce 
further evidence. {Ryves, /.) AJODHIa PraSAD v. 
Ram Narain. 19 A. L. J. 79 : 62 I. c. 447 ^ 

L. R. 2 A. 1. 

— —0. 41, R. 25— No specific issue framed but 

evidence given—No 7'emand is necessary. 

Where the point as to the existence of custom was 
substantially alleged in the plaint, but there was no 
formal issue, and both the lower Courts had consider¬ 
ed that question, held, that the defendants could not 
possibly contend that he had no opportunity to adduce 
evidence on the point. {Shah and Coyafee, yy.) 

Q. D.—VOL. I — 95 
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Gundappa Bharma Gowda v . SANTii^/^feHAU- 
RAO. A. I. E. la'Sq Bom. 113. 

-0. 41, R 25 —Remand should not be made on 


issue not raised ift the pleadings. 

An appellate Court should not ordinarily frame a 
new issue not raised in the pleadings or ev n suggest¬ 
ed in ti)e Trial Court and then remand the case. It 
ought only to be done in exceptional cases on good 
cause shown and payment of costs. {ATookcrjee attd 
Panton, yy.) GOPAL v. Abdul. 66 I. C. 640 : 

34 C. I. J. 319. 


--0. 41, R. 25 —Findings called for—If can be 

.f'uJsticweti in second appeal. 


When the finding and evidence upon issue? remand¬ 
ed under O. 41 , K. 25 , Civil Procedure C ode, are re¬ 
turned to the High Court the finding is con:lusive and 
cannot be challenged on the evidence before the 
High Court as in first appeal the leason being that a 
second appeal is not allowed on questions of fact. 
{Scott-Smith and Harrison, J J.') RaM Mehr v. 
Pali Ram. 6 Lah. L. J. 146 : 78 I. C. 404 : 

5 Lah. 268 : A I. R. 1924 Lah. 455. 

' — 0. 41, R. 26— Case remitted for ttial to 
lou>er appellate Court—Lower appellate Court cannot 
send the case to the first Court. 

Where the High Court has remitted certain issues 
for trial to the lower appellate Court, that Court has 
no power to delegate its duties to the Munsif and the 
Munsif has no authority to record additional evidence 
in the case or express any opinion upon it. 105 P. R. 
1903 : i4 A. 23 Ref. to. {Abdul Raoof, J.) UTTAM- 
CHAND V. Muhammad Baksh. 

71 I. C. 896 : A. I. R. 1924 Lah. 354. 

-0. 41, R. 2a— Revision — Remand of case to 

the lower Court for findings-Power of the High Court. 

The High Court Can on second appeal remand a 
case for findings even on the points not taken in the 
grounds of appeal. The finding of the lower appellate 
Court on a question of fact which has not been put in 
issue can be contested in second appeal, {Shadi Lai 
asid Martineau, J J.') CHANDU LaL v. FIRM OF 
LaKHMI ChaND JOWaLA DaT. 85 I. C. 92 : 

6 Lah. L. J. 49 ! 

-0. 41, E. 25— No revision except in except 

tional eases. 

It is only in exceptional cases that revisional 
powers are exercised in the case of orders of an in¬ 
terlocutory nature and even when the order is not of 
an interlocutory nature the High. Court should not 
interfere except in cases where the order is not a final 
order such as one under O. 41 , R. 25 of th .5 C.P. Code, 
{Broadway, J.) ALLAH BaKSH f. LaLKhaN. 


67 I. C. 269 : 2 L. L. J. 662- 
-— 41 , R. 26— Second appeal — Issue not rais¬ 
ed — Procedure. 

Where the right to redeem in a mortgage suit was 
based alternately on a will as well as on a lease and 
the first Court found the will genuine and decreed re¬ 
demption, but the appellate Court held the will to be 
spurious and dismissed the suit held, in second appeal, 
that the proper thing to do wes to frame an issue on 
the question of lease and call for findings under O. 41 , 
R. 25 . {Schwabe, C. /, aTtd Wallace, /.') MaNAMAL 
KORUKuTTY V. AHAMAD. 78 I. C 1 : 

169 * 

1 ■—0. 41, R, 25—Decisio7z by trial Court on all 

issues—Appellate Court diFering on one issue and 
remanding the case—Propriety of remand. 

Where the trial Court decided a suit on all the issues 
and dismissed the suit and the appellate Court being 
of a contrary opinion on one of the issues, remanded 
the suit for fresh disposal but without disturbing the 
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finding, of the first Court on the other 
that the order of remand was improper. The appel 
late Court should have dealt with the other issuK and 
disposed of the case or if in its opinion ‘h® «v.den« 
on record and the findings of trial Court 
cient to dispose of the case the appellate Coutt should 

NaiCKKN tr. M. W, N. U_■ 

A. I. E. 1923 Mad. 227. 
_0. 41- E. 25 —Appeal from order under O. 7 . 

E> tn_ Issues cannot he remanded, 

^ Hy the terms of S. 3 . C.P. Code, an order returmng 
a nlaint for presentation to the proper Court is not a 

decree" It ^ an order for an appeal against which 

special provision is made in O. 4,1 The ® 

Court which hears the appeal from such an order ha 
no jurisdiction to make remand at all and any rem 
niade would be without jurisdiction. * 4 ^^ 

KANDHM Lal ANANTU.^ fo.V N 239 

A. I. E. 1925 Oudh 393. 
_ _0. 41, E. 25 —Unless issue is material remand 

should not be ordered. ^ ic likelv to 

Unless the omitted issue, if decided, is 7 

affect the final result of the suit, the suit should not 

be remanded. A. J. C-) ^A^OA v. PAN- 

"am 27 0. C. 383 : 80 I. C. 591 • 

CHAM. ^ J ^ 97 

_0. 41. E. 25 —Rtmand of sptcific is-ues Ro- 

" A;:^;d:;':nder O. 4 ., R.,a 5 which merely remands 

o.^“"i89-.’"err C ?30. 

1 RASAD. ^ ^ ^ ^ ^ ^ j ^ jg 22 236. 

_ ._0. 41, E. 25—Order of remand—Reconsidera¬ 
tion on further hearing. 

Where a case has been remanded under O. 4 ' 

R 2C, the appellate Court on receipt of ‘^e finding of 
fhe ^'our. below can reconsider the v ew of ‘he >aw on 
which the remand was based. 43 ath 

""""%5 0"c‘41%'8Tc”^2: 

^ I. B. 1922 Oudh 118 

_ (j 41 , R. 25 —Partial remand — Appeal. 

There is no appeal an order of partial re^ 

mand under O. 41 , R- 25 , i^Po Han., J f) 

ShWE On N. K. R. -r t n 816 - 

2 Bur L. J. 216 : 76 1. t. 010 . 

A. I. B. 1924 Bang. 131. 

__0. 41, E. 2 ^—Scope of—Remand—Calling 

for findings—Distinction. ^ j u 

^ It cannot as a matter of principle be affirmed l^oad 
tv that when an order has been made under O. 41 . 
*R. 21 ;, the Court called upon to determine the appeal 
finally under O. 4 C R. 26 is competent to 
order as erroneously made, when an order has been 
made under O. 4 c R- 25 ^ the appeal remains Penffing 
and undisposed of on the file of the Court. The 
order, however, whether rightly or wrongly made, is 
an order made with jurisdiction, its validity may be 

attacked on review but Ull it has been set aside m an 

appropriate proceeding, it must be treated as an in¬ 
terlocutory one which is operative in law. If the order 
had been made under O. 4 ^ R- 23 ^ propriety 
would not have been challenged in an appeal against 
the final decree made after remand. The same prin¬ 
ciple is applicable to order under O. 41 . R- 25i subject 
to the reservation that as the appeal remains pending, 

I 


C. P. CODE (V OF 1908). 0, 41, E. 27. 

the ultimate decision must be based upon a consi¬ 
deration of all the findings before and after the order 
under O. 41 , R 25 . This, indeed, is plain from the 
language used by the legislature in O. 41 , R. 26 . The 

evidence and findings become part of the record in 
the suit and when the Court proceeds to determine 
the appeal such determination must be based upon 
all the materials on the record ; these include what¬ 
ever was part of the record as it stood before the 
order under O. 41 . R- 25 was made, as also what has 
been added in the Court of appeal, namely, the order 
together with the evidence taken pursuant thereto 
and the reasoned findings thereon. No portion of 

the record can be disregarded and neither the order 

nor the materials placed on the record on the basis 
thereof can be rejected as if brought in without law¬ 
ful authority. {Mookeriee and Rankin, //.) 

Kamini Kumar Deb 74 I.'cb' 392 : 

A. I. E. 1923 Cal. 821. 
_0. 41, E. 2^—Finding—Obfections not filed — 

Court's discretion. ^, , j 

Wheie no objections have been filed under U. 41 , 

R 26 , C. P. Code, the Court may in its discretion de¬ 
cline to hear objections at the hearing. (^Scott-Smith 

sInoh!^'' 

— 0 . 41, E. 2 ^—Substantial cause. 


—- 1 /.***., .— . 

Where an appeal has been preferred, a review is 

out of question and the party’s proper course is to 
apply to the appellate Court, which is in possesion 
of the case, to admit the additional evidence either 
under the general principles of law or under the 
specific provisions of Rule 27 . which lays down that 
the appellate Court may for any other substantial 
cause, viz., other than those particularly specified, 
allow such evidence or documents to be produced or 
witnesses to be examined. Rules of procedure are 
not made for the purpose of hindering justice. 11 
Moo. I. A. 28 : 34 I- A. iiS- Dist. Ameer Alt.) 

INDRAJIT PRATAP BAHADUR V. AMAR bINGH. 

4 P L T. 447 : 1 Pat. L. E. 345 : 21 A L. J. 664 
2 Pat 676 : 60 I. A. 186 : 33 M. L. T. 233 
L. E. 4 (P. C.) 123 : L. E. 5 P- C. ® 

28 C W N 277 : 18 L. W. 728 : 25 B L. E. 1259 
39 C. L. J. 318 : A. 1. R. 1923 P. C 128 

45 M. L. J. 578. (P. C.) 

__0 41, E. 27— Additional evidence cannot be 

admitted merely because the evidence is such as to 
justify grant of review. 

An appellate Court as such has no junsdiction to 
admit fresh evidence merely on the ground that it has 
been discovered by one of the parties to a litigation 
under such circumstances as would warrant an 
application for review of judgment under U. 47 , K. i. 

( %ggott, /.) Baldeo Ram v. Kunkin Ram. 
i^rtggot ,j) ^ g ^ 393 . 88 I. C. 688 : 

A. 1. E. 1925 All. 808. 
_0. 41. E. 21 —Reason for admitting addi¬ 
tional evidence recorded only in judgment—Law ts 

complied with. , . 

Although appellate Court does not record at the 

time when it admits the additional evidence the rea¬ 
sons why it was admitting it but it does record tho^ 
reasons in its judgment, there is a substanUal compli¬ 
ance with the law. {,Ryves and Darnels, JJ ) RAM 
CHARAN V. BIHARI VaRMA. 5. 

85 I. C. 676 (2) : A. I. R. 1925 All. 752. 

_0. 41, R. ^—Record of reasons^Admisston 

of evidence. ^ . ..... , • 

Where an appellate Court admits additional evi¬ 
dence on appeal without stating sufficient reasons there- 

■1 -t.' 
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for its findings are vitiated thereby and the case wilJ 
have to be remanded for retrial. 19 A. L. J. 407, Foil. 
{Gokul Prasad, /.) ALI AHMaD v, KiSHAN PRASaD. 

71 I. C. 289 : A. I. R. 1924 All. 303. 

-0. 41, R. 27— Evidence discovered after first 

■Court's decree is admissible' 

To admit or to refuse to admit fresh evidence in 
appeal is a matter primarily in the discretion of the 
•Court. Where the appellant was not aware of the 
existence of some evidence at the time w'hen the case 
was disposed of by the first Court and he has dis- 
joverod some new evidence subsc'iiif*nt)y and has pre- 
■ferred an appeal, the proper course open to him is to 
■^PPU to the appellate Court which is in possession of 
the case to admit the additional evidence either 
under the general principles of law or under the 
specific provisions of O. 41, R. 27, C.P. Code, which 
lays down that an appellate Court may for “ any 
•other substantial cause ” allow such evidence or 
•document to be produced or witness to be examined. 
A. I. K. 1923 P.C. 128, Foil. {Sulaii/ian and Ryves, 
yy.) Badri Das z/. Hoshiar Singh. 47 All. 412: 
23 A. L. J. 193 : L. R. 6 A. (Civ.) 85 : 86 I. C. 761 ; 

A. I. R. 1925 All 288. 

' ” —0. 41, R. 27— Additional evidence not tender¬ 
ed in lower appellate Court though Possible, cannot be 
eidmitted in High Court in second appeal. 

Where an order of Revenue Court was passed as 
early as the 13th of May, 1921, and the appeal was dis¬ 
posed of by the lower appellate Court on the 15th 
February, 1922, and the defendant made no attempt 
^whatsoever to tender the order of Revenue Court which 
was within his knowledge and pow- r before the lower 
appellate Court nor was the attention of that Court 
directed to this matter, held, that it was too late for. 
■the defendant to try to tender it in the High Court, 
iSulaiman, /.) NOHAR AHlRz/. PURTAP AHIR. 

21 A. L. J. 899 : L R. 5 A. 1 (Rev.) : 79 I. C. 367 ; 

A. I. R. 1924 All. 231.; 
-0. 41, R. 27— Record of reasons — Hot made 


— Effect. 

Where the First Appellate Court issued a commis-; 
■sion for the measurement of the plot in dispute and 
considered the report of the Commissioner along with! 
other evidence on record without stating reasons for 
.admitting the additional evidence and to give a finding,’ 
held, that the finding cannot be accepted as bindingl 
as it is partly based on inadmissible evidence.* 
{Gohul Prasad, /.) KABUL v. KaBOOL SINGH. 

A. I. R. 1923 All. 413.i 

-0. 41, R. 27 —Additional evidence’—Applica-'. 

tion for, in appeal. i 

The ordinary way of bringing new and important, 
matter to the notice of the Court, which was not with-l 
dn knowledge at the time of decree is by way of review.' 
{Fremantle, J. M.') SWAMI DiN v. QaMAR JaBANI 
Singh. L. R. 3 A. 12 (Rev.).; 

0, 41, R. 27 —Late stage-^Admission after'' 
■arguments. j 

An Appellate Court cannot admit additional evi-| 
dence, without recording reasons therefor, after thej 
•arguments are closed and a date is fixed for judgment.: 
{Gokul Prasad and Stuart, JJ.) HanSRAJ z/.' 
Shiam SundaR. 63 I. c. 423 : 19 A. L. J. 407. 
-0. 41, R 27 and 0. ^7, U. 1—* Or for any \ 


-substantial cause,* meaning of. 

The words “ or for any substantial cause *’ in sub-r. 
1 (^) of O. 41, R. 27 do not give the Court jurisdiction 
to entertain an application for recording further evi- 
•dence on the grounds which would enable an applica¬ 
tion to be entertained under O. 47, R. i. {Macleod, C. 
J. and Crump, Jf) BOMBAY SIZING AND STORES 


C. P. CODE (V OF 1908), 0. 41, E 27. 

Supplying Co. y. V. B. Kusumgar & Co. 

47 Bom. 674 : 25 Bom L. R. 310 : 

A. I. R. 1924 Bom. 227. 
0. 41, R. 27 and 0. 47, R. 1 —Additional evi¬ 
dence—Admission of—Discovery of evidence on appeal 
— Review. 

Even where a party having satisfied the Court that 
since the filing of the appeal he has discovered further 
evidence being unknown and not available to him and 
could not have been discovered with due diligence 
during the pendency, of the appeal even up to the date 
of the judgment, that is no sufticient cause for an 
appellate Court to admit that evidence under O. 41, 
R. 27, C. P. Code. It is a ground for review under 
O. 47, R. 1, C P. Code. {A/acleod, C. J. and Crump, 

J.) The Bombay Sizing & Stores Supplying 
C o. V. Kusumgar & Co. 47 Bom. 674 : 

25 Bom. X, R. 310 : A. I. R. 1924 Bom. 227. 
0. 41, R. 27— Scope—Further evidence. 

An application to the Appeal Court for further evi¬ 
dence to be taken on the ground that it has recently 
been discovered whether it is made before the appeal 
is heard, or before judgment is given, does not come 
within the provisions of O. 41, R. 27. {Macltod. C. 
J. and Crump, /.) BOMBAY SIZING AND STORES 

Supplying Co. v. V. B. Kusumgar & Co. 

47 Bom. 674 : 26 Bom. L. R. 310 : 

A. I. R. 1924 Bom. 227. 

-0. 41, R. 27 —Substantial cause — Adjourn¬ 
ment, refusal to grant. 

/tn Appellate Court can allow additional evidence 

under O. 41, R. 27, where there has been a wrongful 

refusal by a Lower Court, to grant an adjournment. 

{Macicod, C.J.and Shah, /.) JethaLaL v. VaraJ- 

^al. 23 Bom. L. R. 769 : 

_46 Bom. 184 : A. I. E. 1922 Bom. 267. 

—0. 41, R. 27 —No reasons given—Objection not 
f aised — Effect. 

Where a document is admitted as additional evi¬ 
dence in appeal without any objection being raised by 
the parties the mere fact that reasons were not recorded 
as required by O. 41, R. 27 does not render it inadmis¬ 
sible, when the parties appear not to be prejudiced in 
any way. {Greaves and Cuming, //.) NaBIN Chan- 
dra Kapali V. GouR Mohan Mistiri. 

_ 41 T, o 90 I. C. 756. 

” 0. 41, R. 27 Commission to examine witness 

refused—Statement of witness admitted as additional 
evtdetue tn appeal. 

An application to issue a commission to examine a 
witness who was alleged to be ill was refused. In 
appeal, the Court admitted in evidence a statement 
purporting to be made by him. Held, it had power to 
do so underO.41, R. 27. {Cuming and Panton, y/.') 
Dhirajuddin Bepari 7 /. Baharulla Sheikh. 

- ■ 0. 41, E. 27 New evidence admitted _ Rea- 

ZZ I') allowed to give new 

evidence—Plaintiff also must be alloiued, 

I^n admitting additional evidence the appellate Court 
IS bound to record its reasons for the admission of 
additional evidence tendered before it. The appellate 

rHHnrf g*ve an opportunity to the plaintiff to 

adduce further evidence if it is inclined to admit fresh 

^ defendants at the appellate 

t Chakravarti, //.) AHMED ALI 

V. Madhab Ram Namasudra. 86 1, c. 646 • 

_ - L 194 : A. I. R. 1925 Cal. 671 

9- 4l> K. 27 —Additional evidence. 

Court must give reasons for admitting additional 
^idence m appeal. {Rankin and Mukerfi, JJ'\ 

Kebax Namadas z/. RaJani Kanta Roy '''''' 
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39 C. L. J. 261 : 81 I. C. 999 ; A. I. R- 1925 Cal 98 

____0. 41, E. 27 _ Additiofial evidence—Kccorci of 

nc^/is published af ter decision of trial Court Admis- 

'"' in a suit by some tenants for recovery of possession 
of lands, it became necessary to ascertain the status ot 

the tenants for determining whether or 
fell within Sch. III. Art. of the li. T. Act, After the 
decision of the trial Court and before the judgment 
was pronounced by the lower appellate Court the Re¬ 
cord of rights was published. The appellants could 
not with due diligence have produced the record of 
rights before the hearing of the appeal 1®'''^" 

appellate Court. Held, that it was open to 

Court in second appeal to admit noDefla e 

in evidence and remand the case to the lower appellate 

Court in order that the Court may try the question of 

the status of the defendants after admitting the I<ecorcb 

of-rights as evidence in the case 

ChoLer, //) INDRA I^HUSAN SaHA tc JANARDAN 
c,HA 28 C. W. N. 94,j : 82 I. I/. 1U4 . 

A. I. B. 1924 Cal. 1071. 

-0. 41. R. 27—. 

Where any point is required to be cleared tn c 

^ ^ y-% A l_ ^ ..A I 


interest of justice an appellate Court has got power to 
take atldit onal oral evidence, 

Rankin, /y.) BANK OK BENGAL v. W . 

61 Cal. 185 : 28 C. W. N. 497 : 

41 C. L J. 1 : A. I. R. 1924 Cal. 578. 

__-0. 41, R. 2*t~Late stage — Documents received 

after cl 'se of the arguments. 

Arguments in the Lower Appellate Court were finish¬ 
ed and the judgment was reserved on ihe 24 th March 
On the next dav 25 th March, the defendants filed a 
copy of the deposition of a person in a daini case and 
that was accepted by the appellate Judge. There was 
nothing to show that the plaintiff had any notice ^ 
the document having been filed, oi having been usm 
in evidence. Held, that the Appellate Judge ought 
not to have admitted this document in evidence after 
arguments had been finished on both sides and judg¬ 
ment was reserved. An opportunity should have been 
given to the plaintiff to raise any objection which he 
might have to the admis.sibility of the 
evidence. {Chatterlee and Cnming, //.) ^ANJU I 
UASS. .. KHETRAMAN. DASS. ^ ^ ^ 96^; 

__-—O 41. R. 27— Discervery of evidence — Dittnis- 

sal of suit ’ for partition-Fresh evidetue—Available 
after dismissal-^/f admissible tn appeal. 

When a suit for partition of land is dismi^ed and 
the plaintiff applies to the Appellate Court for leave to 
adduce the fresh evidence which has become av®"* 
able long after the dismissal, he is entitled to adduce 
such evidence. {.Mookerjee and Chotziur. JJ ) 
BHAIRAL CHANDRA HUTT z. KUMAR DUTT. 

37 C L. J. 491 : 71 I. C. 453 : A. I. B. 1923 Cal. 606. 

_L_ 21—Opportunity to rebut. 

An Appellate Court can admit additional evit^nce 

only under the provisions of O. 41 . R. 27 , C. P. Code 

and if it admits additional evidence, the other side must 
have an opportunity of rebutting it. 31 B. 301 : 24 C- 
L. J. 4 ? 7 Ref. (Chose,/.) HRIDAY KRISHNA PAL 

V. KaJanikanta Pal. a. I. R 1923 Cal. 300. 

_^_0. 41, B. Discretion—Admission on 

^It is largely discretionary with an appellate Court to 
admit additional evidence on appeal and a party can¬ 
not claim it as a matter of right. (Greerves,/.) 
NAYAJANALI MIDNAPORE zamindary C^m- 

pany 

-- 0. 41. R. 21^ Sufficient cause — Additional 


C. P. CODE (V OF 1908), 0. 41. K. 27. 

Evidence—Admission oy Appellate Court—Grounds 
for. 

The mere fact that a litigant was not aware of the 
existence of documentary evidence in the case, is no 
ground for admission of such evidence for the first 
time on appeal. 31 B. 3^1 ; 42 C. 675 Rel. (Nevibould^ 

/ ) SRIMATI MANMOHINI DEBI V. Ramkishore. 

68 I. C. 334 : A. I. R. 1923 Cal. 273. 

_0. 41, R. 27— Discretion — Appellate Court 

should sparingly use its discretion. 

The appellate Court should exercise its power allow¬ 
ing additional evidence very cautiously and sparingly 
an'd only in the interests of justice. (Mookerjee and 
Chotzner, //.) RaJA SREENATH ROY z/ SECRETARY 

OF State for India. 60 C. 276 : 36 C. L. J. 346 : 

A. I. R. 1923 Cal. 233. 

— 0. 41, R. 27— Record of reasons. 

Non-recording of reasons is an irregularity and fresh 
trial w as ordered in the circumstances of the case. 
(Sanderson, C. J. and Richardson, /.) AFSAR KHAN 
V. ShaBU MondaL. a. I. R. 1922 Cal. 148.. 

-0. 41, R. 21—Late stage—Admission after 

arguments. , ... , 

An Appellate Court acts imoroperly in admitting ad¬ 
ditional evidence after the close of the arguments m 
the case. Even if it does admit such evidence, it 
should record its reasons for so doing under O 4K 
R 27 , C. P. Code. (Suhrawardy and Cuming, J J.) 

Isap ali z/. Satis Chandra Roy. , . v 

65 I. C. 604 (Cal.> 

_0. 41, R. 21—Subsequent events—Decree 


passed pending appeal. 

Where pending an appeal from a decree in a rent 
suit, a decree is passed in favour of the appellant in a 
title suit, the appellate Court should receive the decree 
in evidence and act upon it 31 B. 381 : 31 M. 1 M | 

16 A. 93 Ref. (Teuno/t and Neivbould, J J.} oASHi 
BHUSHAN BOSE V. PRASULLA MULLICK. ^ 

_0. 41, R. 21—Record of reasons—Omission to 

record reasons — Effect, ^ ^ , 

Where an appellate Court admits in evidence a 
khatian from the Record-of-Rights without recording 
reasons for the admission of such evidence, tl^ ^ j ^ 
is not fatal to its decision. O. 41 * R- 27 , C. P. Cod^ 

is only directory and not mandatory. (Walmsley and 

// ) RAHIMUDDIN K^Zl 

GOVINDA BHOUMIK. 64 I. C. ^8 

_,_0. 41, R. 27 —Additional evuiencc’-Appitcation 

of Party—Power to grant. ^ . 

An appellate Court has power to admit additional 

evidence not only in cases when it discovers a lacuna 
but also in the application of parties. 

/.) MUHAMMAD UMAR HAYAT KHAN V. ^RDAR 

Khan 

_!_ 0 . 41, E. 21 —Additional evidence—When can 

betaken—Party if can apply for. . j ... 

The jurisdiction of an appellate Court to admit 
additional evidence is not confined to cases where the 
Court itself discovers a lacuna. Under the w'orcls 
“for any other substantial cause '* give a discretion for 
the Court, even on the application of a 
Smith and Martineau, J J.) ECLIPSE 
V. WARBURTON. ^ 

_0 41 B. 27— Additional evidence—Reasons 

for admission by appellate Court-Opportunity to 

"^^^An appellate Court ought not to admit additional 
evidence without recording reasons and without giving 
the opposite side an opportunity to addu« evidence 
in rebuttal. Where the Court admits such additional 
evidence without following this procedure the appeal 
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must be remanded for fresh disposal. {,Abdul Racof 
^nd Moti Sagary JJ.') RAMZAN v. NaBI BUX. 

6 Lah. L. J. 234 : 80 I. C. 530 : 

A. I. K. 1924 Lah. 638. 
'■ — —-—0. 41, R. 27 — Additional evidence — Admission 

—Second appeal. 

Even if a second appellate Court has power to 
admit fresh evidence under O. 41 , R. 27 , C. P. Code 
it will not admit such evidence in the absence of a 
valid reason for the delay in the production of this 
evidence. (^Broadway and Ffordcy J J.') WaLI 
Mahomed v. Mahomed Bakhsh. 5 Lah. 84 : 

80 1. C. 998 : A. I. R. 1924 Lah. 444. 
. . —0. 41, R. 27— Substantial cause. 

There is ample authority for holding that the cause 
in C*. 41 , R. 27 , C. P. Code, need not be ejusdem 
generis with the causes stated in the earlier part of the 
rule, and the expression any other substantial cause 
confers a wide discretion on the appellate Court to ad¬ 
mit additional evidence when the ends of justice require 
it. {Moti Saga*', J.) PkaBHU LaL v. GULZARI 
MaL. a. I. R. 1923 Lah. 684. 

-—0. 41, R. 27 — Discretion — Povje*' to direct to 

amend grounds of appeal. 

An appellate Court can issue a commission for the 
purpose of examining the accounts and remedying 
certain mistakes and omissions made by the previous 
commissioner and it would be perfectly justified in 
passing an order for the production of additional evi¬ 
dence if it found itself unable to decide the appeal on 
the record as it stood at the time. It has full discre¬ 
tion to direct an appellant at any stage to amend his 
rounds of appeal if they are not sufficiently clear. 
Scott-Smit/i and Abdul Raoof, J J.') MT. RaM PiaRI 
V. Sultan Baksh. 3 Lah. 382 : 

A. I. R. 1923 Lah. 115. 

■ 0. 41, R. 27— Second appeal — Poioers of High 

Court. 

Where a lower Appellate Court refuses to admit a 
certain material document as additional evidence in 
the appeal under O. 41 , R. 27 , C. P. Code the High 
Court cannot interfere in second appeal and hold that 
such additional evidence ought to have been admitted 
by the lower Appellate Court. 42 Mad. 737 (F. B.) ; 
9 I. C. 265 Foil. {Broadway, /.) SANTA SiNGH ?/. 
Bhan Singh. A. I. R. 1923 Lah. 30 

- 0, 41, R. 27— Additional evidence — Admission 

of—Powers of appellate Court. 

Evidence tendered after the close of the case in the 
trial Court and during the arguments and for that 
reason rejected by the trial Court, should not be admit¬ 
ted by the appellate Court. {Ckevis and Le-Rossignol, 
JJ.) VaISHNO Das v. Hem RaJ. 4 Lah. L. J. 371. 

'—0. 41, R. 27— Additional evidence is not ad¬ 
missible it failare of justice is not caused. 

If the Court is satisfied that there has been failure 
of justice in the case, by reason of absence of proof 
on a technical aspect of the case, it would consider an 
application to let in additional evidence ; otherwise 
not. {Venkatasubba Rao atid Srinivasa Iyengar, J J 

A. L. S. K. Kandappa Chetty v. R. S. S. T. 
THIRUPATHI CHEITI. 21 L. W. 210 ; 

86 I. C. 576 : A. I. R. 1925 Mad. 444. 

-0.41, R. 27 and 0. 47, R. 4— Appellate Court 

can allow additional evidence even at the instance af a 
party—But opponent must be given opportunity to rebut 
—Where party allowed to give additional evidence had 
been negligent. High Court ordered him to Pay costs 
though allowed to give additiofial evidence — C. P 
Code. O. 47 , R. 4 . 

Additional evidence was allowed to be taken by the 
I-pwer Appellate Court at the plaintiR’s instance, the 


C. P. CODE (V OF 1908), 0. 41, R. 27. 

plaintiff having been even according to the Lower 
Appellate Court itself very negligent. Held, in revi¬ 
sion, that the order allowing additional evidence must 
not be interfered with but that the plaintiff must pay 
the defendant his costs of the revision petition as well 
as all the costs of taking the additional evidence 
whatever might be the final result of the case. Held, 
further, that if as a result of the additional evidence 
adduced by the plaintiff new matter was introduced in¬ 
to the evidence in the case the defendant must be given 
an opportunity to rebut the additional evidence. It is 
open to an appellate Court to allow additional evidence 
to be adduced even at the instance of a party and an 
application for giving additional evidence can be heard 
and disposed of by the Appellate Court even before 
the appeal is heard and disposed of. O, 41 , R. 27 and 
O. 47 , R .4 do not exclude the effect of each other and 
a party wlio is entitled to let in additional evidence 
when the case is in an appellate stage is not compelled 
to restrict himself to an application for review and an 
Appellate Court is not confined to merely the power of 
allowing the introduction of additional evidence in 
cases in which the Court finding a lacuna, of its own 
motion desires additional evidence. {Venkatasubba 
Rao, J.) B. SUBBAYYA v. K. RanGARAO. 

20 L. W. 840 : 85 I. C. 385 : A. I. R. 1925 Mad. 181 : 

48 M. L. J. 32. 

-0. 41, R. 27— Discovery of evidence at the 

appellate stage—Application for its admission cannot 
be entertained. 

An application to the appellate Court for further 
evidence to be taken on the ground that it has recently 
been discovered does not come within R. 27 . A.I.R, 
1924 Bom. 227 Rel. on. {Kinkkede, A./.C.) GanGA- 
BAKaS V. NaRAYAN. 86 I. C. 605 : 

A. I. R. 1925 Nag. 284. 

-0. 41, R. 27— Waiver of objections—Party 

objecting relying on a portion of that evidence. 

Fresh evidence should not be admitted by an Ap¬ 
pellate Court in order to enable it to decide the case 
in favour of one of the parties to the suit. 31 Bom. 
381 ; I Pat. L.J. 43 S; 31 Mad. 114 Ref. Where, how¬ 
ever, such evidence had been admitted in the lower 
Appellate Court and the party objecting to the admis¬ 
sion himself relies upon a portion of such evidence, he 
cannot ol^ect to the remainder being placed on the 
record. {Batten, /.C.) BhaIRON SinGH v. HINDU 
Singh. A. I. R. 1922 Nag. 119 (2). 

-— 0. 41, R. 27— Additional evidence — Discovery 

after decisiofi in trial Court. 

A redemption suit relating to an old mortgage, which 
did not require to be registered under the law in force 
at that time, was dismissed as not proved. Subsequent 
to the dismissal, the mortgagee found out that it had 
been registered and obtained a registration copy. Held 
it could be admitted as additional evidence in appeal. 
{Daniels, J. C.) AbDUL RaHMAN KHAN v. MT. 
NOOR JaHaN.^ I- C- 359. 

-0. 41, R. 27— Additional evidence — Admission 

hy appellate Court—Improper rejection by trial 
Court. 

It is competent to an appellate court in its discretion 
to admit and consider material and relevant evidence 
refused by the trial Court. {Wazir Hasan and Heave, 
A. J. Cs.) MT. RaCHHPALI V. MT. CHANDRESAR 
Dei. 10 0. L. J. 595 : 78 I. C. 256 ; 27 0. C. 114 ; 

A. I. R. 1924 Ordh 252. 

--0. 41, R. 27— Discretion — Considerations 

governing. 

A party cannot claim admission of additional evid¬ 
ence, oral or documentary, as a matter of right. O. 41 , 
R. 27 , C. P. Code, ^ves a discretion of the Court 
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of appeal to allow the production of such evidence 
and lay.*' down definite limits within which additional 
evidence may be produced in an appellate C ourt. The 
word.s '■ any other substantial cause” mean a c'juaa 
tiusdi-m goierts to tne grounds already ntentioned in 
O. 41. K. 27, C. P. Code or, in other words, as mean¬ 
ing a case at least analogous to those specified previ¬ 
ously. Further the appellate court has a discretion 
in the matter and when it has exercised its discretion 
in one way it is not open to a Court of second appeal 
to interfere with that d'seretion. 42 M. 737 
(^tVazir A. /.C.) KaDRI AD MUK- 

• NT), 9 0. L. J. 505 : 26 0. C. 66 : 

A. I. R. 1923 Ondh 109. 
_ 0 . 41. R. 27 —ttoi nr existence at 

the time of suit—It may be admitted m appeal. ^ 

Where an appeal was pending and another suit was 
filed between the same parties and the latter 
the appellate stage when the prior appeal was decided 
and the decision in the previous appeal had a material 
bearing on the decision in the subsequent appeal, 
held, that the decision in the previous appeal should 
be admitted in evidence in the subsequent appeal, o 
C. I.. J. 74 C.L.J. 92 and 6 C. L. J. Rel. on. 
{A'uhoant Sahay. /.) HaRIHAR P«ASAD SINGH 
GHARBHARaN KOERI. 3 Pat. L. R. 174: 

88 I.C. 553 ! A. I. R. 1925 Pat. 612. 

_ _0. 41. R. 21 —Admiiiin,^ additional evidence - 

Question is of discreti’^n. 

Doth under the general law and under O. 41 , K. 27 
the Court may for a substantial cause admit addition¬ 
al evidence in appeal, but the question is one of dis 
cretion. {.Das and Foster. JJ.) JITAN WSAVHv. 
IaWAHIR SINGH. 

■' A. 1. R. 1925 Pat. 504. 

__0. 41, R. 27— Defect in evidence—Paivcrsof 

Appellate Court. . 

An appellate Court has no power to admit additional 

evidence unless upon examining the evidence as it 
stands some inherent lacuna or defect becomes appa¬ 
rent. 31 B. 381 (P. C.) Foil. {Das and Bucknill. JJ.) 

lAi Krishna v. bibi Soghra. 

4 P.L.T. 418 : 71 I.C. 881 : A-I.R. 1923 Pat. 446. 

-0. 41, R. 21—Subsequent events. 

If the Lower Appellate Court does not call record* 
of rights in evidence which was published after the 
Munsif gave decision but before an appeal was made, 
the High Court will decide on an entry and may not 
call for record. {Adami and Bucknill, JJ.) 

Singh z/. Wahid KHAN. 3 Pat 

1921 P. H. C C. 206 : A. I. R. 1922 Pat. 28. 

_0. 41, R. 27— Alerv plea—Additional evidence 

_ Power of Appellate Court to admit—Point not pres¬ 
sed in Court belaiu alloived to be raised on appeal. 

Where an Appellate Court allows the appellant to 
raise a point which was not pressed in the Court 
below, the other side must be given opportunity of 
meeting the point by adducing additional evidence on 
appeal. {Das and Kulwant Sahay. JJ-) 

Singh v. Nawlakhbati. 72 I. C. 239 • 2 Pat. 607. 
_0. 41, R. 27 -Discretion to be sparingly ex¬ 
ercised. 

The words ‘‘substantial cause” used in the rule 
confer a wide discretion which should be sparingly 
exercised, otherwise it may open a wide door to the 
admission of evidence in the Appellate Court. (Ray¬ 
mond and Madgaokar^ A.J.Cs.') NaRAINDAS v. TEK 

ChaND. a. I. R. 1928 Sind 42. 

-*—^-0. 41, Rr. 27 1 (a), 28 and 2Q—Exclusion of 

evidence by trial Court—Appellate Court, duty of. 

The improper exclusion of evidence by the Trial 
Court does not justify a reversal of decree of that 


C. P. CODE (V OF 1908), 0. 41. R. 31. 

Court. It is only open to the Appellate Court, either 
to take that evidence itself or direct the Lower Court 
to take the evidence and send it to the Appellate 
Court for consideration. {Alookerlee and Panton, J J.y 
RaJa Jyot Kumar v. Jadu. 34 C. L. J. 160 : 

64 I. C. 693 : 26 C. W. N. 1022. 

__0. 41, R. 27 (2)— Record of reasons — Admis- 

tion of fresh evidence. 

Where a document is admitted in evidence for the 
first time in the appellate Court, the Court ought to 
record its reasons for the same. {Chatier/ee and 
Suhrawardy, JJ.) AMBIKA CHaRAN Sp r. 
Girish Chandra Sen. 68 I. C. 719 (Cal.) 

__0. 41, R. 28— On remand lower appellate 

Court can appoint Commissioner to examine untnesses. 

When the issues are remanded by the Court of 
second appeal to the lower appellate Court for trial, 
the lower appellate Court resumes its functions a& 
the Court of first appeal and though it is the only 
Court which can record a finding on the issues reman¬ 
ded yet it may appoint a Commissioner for the exa¬ 
mination of witnesses under S. 75 , Civil Procedure 
Code, 9 S.L.R. 148 , Foil. {Abdul Raoof and Marti- 
nesu, J J.) Labh Singh v. Ram Lal. 

5 lah. 2j2 : 81 I. C. 589 : A I. R. 1925 Lah. 39. 

- '^.2^—Pleading of gross negligence 

not distinct —Issue wide enough to cerver gross neg- 


ligence—Evidence produced—Finding as to gross neg¬ 
ligence necessary—Remand proper. 

Where the plea of gross negligence was not taken- 
in any distinct language in defendant’s written state¬ 
ment which was very general, but on which two very- 
general issues were framed, one of which was^ quite- 
wide enough to cover the plea of gross negligence, 
and the parties had in mind the plea of gross negli¬ 
gence at the trial and the defendant was attempting to- 
produce evidence in support of it, which w'as rejected 
not because the matter was not agitated in the suit, 
but because the District Munsif did not think that that 
evidence was of any value. Held, that the case of 
gross negligence was open and that the Munsif should 
have found definitely on it and therefore the lower 
Appellate court s order remanding the suit for retrial 
on that point must be supported. {Oldfield 
Venkatasuhba Rao, JJ.) KaRI BAPANNA SUN- 
KARI YERRAMMA. 18 1. W. 49 : 

1923 M. W. N 462 :33 M. L. T. 46 : 

A. I. R. 1923 Mad. 718 : 45 M. L. J 324. 
_0. 41, R. Z\—Appellate Court need not ex¬ 
amine Trial Courf s finding on fact not objected to. 

Where a party to an appeal does not ask to be 
heard on a question of fact decided by the Tnal 
Court and the legal question only is argued in appeal 
the Court is justified in disregarding the question of 
fact. {Boys and Ashworth, JJ.) KaLI CHARAN 

Singh v. Bageshra Kunwari. 23 A.L.J. 653 ; 

89 I. C. 374 : A.I.R. 1925 All, 685. 

_0. 41, R. %\—Mandatory provision. 

The provisions of O. 41 , R. 3L Code, are 

mandatory. A Judge is bound to give the points for 
decision and the reason for the decision thereon m 
order to enable the Court of second appeal to see that 
the Judge whose findings on facts are binding as the 
High Court has put properly before him the points at 
issue and has decided them, 9 A. 26 ReL {Gokul 
Prasad, J.) GUPlA NaND v. BEHARI LAL. 

^ . y 7 21 A. L. J. 567 : 1 . R. 5 A. 21 : 

A.I. E. 1924 All. 100. 
_0, 41, E. Defective judgment—Reasons 

for finding—Statement of. 

The judgment is not illegal when the appellate 
court decides cursorily on the basis of the issues dis- 
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cussed in the lower court. {^Pearson^ J.') SheO 
Baksh Shah v. Mannu Singh. L. r. 3 A. 454. 

-0. 41, R. 31— AppealaUe judgments should 

contain findings on all important points. 

In appealable cases, with a view to enable the ap¬ 
pellate Courts to dispose of the case finally and thus 
obviate any cause for remand and its attendant delay 
and expense, Courts should give their finding on all 
important points. {.Ckahravarti', /.) HaRISADHAN 
Patari V. DINANATH BaNERJEE. 82 I. C. 318 : 

A. I. R. 1925 Cal. 316. 

-0. 41, R. 31— Form of judgmcfit of appellate 

Court, 

Whether or not a judgment of an appellate Court 
is according to law must depend upon the facts and 
circumstances of each case. There is firstly that 
difference which exists between cases of affirmance of 
judgments and cases of reversal of judgments of the 
first Court. Then there is to be considered nature of 
the judgment affirmed, its fullness and accuracy and 
so forth. When Court has fully discussed all facts 
which were placed before it and the lower appellate 
Court’s judgment affirmed it, 't is not contrary to law 
simply because the judgment is in a short form. 
iWoodroffe and Chose, //.) MAHOMED HuSSAlN 

V. Kabia KHatun. a. I. R. 1923 Cal. 163. 

■ 0. 41, R. 31— Affirming iudgment—Contents 
of. 

Whether or not a judgment is according to law must 
depend on the facts and circumstances of each case. 
There is firstly the difference which exists between 
cases of affirmance of judgments and cases of reversal 
of judgments of the first court. Where the judgment 
of the first court has fully discussed all the mattere 
placed before it and the appellate court has appreciat¬ 
ed the main facts in the case but has dismissed the 
appeal in a short judgment the appellate judgment is 
not vitiated by any irregularity. \lVoodroffe and Chose, 

JJ,') Mahomed Husain Choudhury v. Rabia 
KHATUN. 36 C. L. J. 484 : A. I. R. 1923 C. 113. 

“■ ■ " 0. 41, Rr. 31 and 11— Contents of judgment 

—Summary dismissal of appeal. 

O. 41 , R. 31 of the C. P. Code controls O, 41 , R. i i 
and an appellate court dismissing a second appeal 
under the latter provision must state the points for 
decision and the decision thereon with reasons. 
{Chatterjee and Panton, //.') BiPIN BeHARI 
CHATTOPADHYA V. JOGENDRA NaTH BaN- 
DOPADHYa. 65 I. C. 479 (Cal.) 

-0. 41, R. 31— Consideration of evidence — 

Appellate Court—Judgment of. 

A judgment of the First Appellate Court, omitting 
to set out the evidence on which the judgment is based, 
is not one in accordance with law. iTeunon and 

Majid, JJ.) Upendra Nath v. Adhar Chandra. 

63 I. 0.436 (Cal.) 

—I ■ '0. 41, R. 31— Defective judgment — Adoption 

of judgment of lower Court. 

There is abundant authority for holding that the 
Judge of an appellate Court should state his own 
reasons and should not confine himself to approving 
reasons of the Court of the first instance. A general 
and wholesale adoption of the judgment of the Court 
of first instance cannot be considered as a sufficient 
compliance with the law. {Afoti Sagar, J.') Mt. 
AISHA BIBI V. MT. SUGHRA jAN. 

75 I. C. 1013 : A. I. B. 1923 Lah. 658. 

-0. 41, R. 31— Reversing judgfnent must 

give grounds for difference. 

A mere general and sweeping statement of opinion 
is not a sufficient-disposal of the questions with which 
a Court is concerned. The duty of the lower appellate 


Court is to deal with the matter by examining the 
grounds stated by the first Court and if it differs in its 
conclusion it must show that those grounds were not 
supported by evidence or that they were insufficient in 
themselves, or that they were overbalanced by other 
considerations arising out of the proved or admitted 
circumstances of the case. 9 C.P.L.R. 142 and 33 Cal. 
23 (P. C.) Ref. {Kinkhede, A.J.Cf) DaTI'ATRAYA 
V. Amrit. 89 I. C. 763 : A. I. R. 1926 Nag. 66 . 

-0. 41, R. 31, and S. ^^—Defective judgment. 

The omission of an Appellate Court to comply with 
the provisions of O. 41 , R. 31 , is mere irregularity and 
is curable by S. 99 of the Code. {.Kincaid and Ray- 
mond, A. J. C.') LAKHAMBAI V. DEVIBAI. 

69 I. C. 673 : 14 S. L. R. 132. 
— 0. 41, R. 32— Judgment affirming lower 
Courts' decree—Reasons must be given. 

Where the appellate Court affirmed the low’er Courts* 
decision on the point of necessity for alienation, with¬ 
out giving reasons therefor, the High Court remanded 
the case for fresh decision on the point. {Martineau, 
J.) Mihan Mal V. Indar Singh, 

6 L. L. J. 506 ; 84 I. C. 946 : A. I. R. 1926 lah. 246. 
-0. 41, R, 33— Suit decreed against ist defen¬ 
dant but dismissed against 2 nd defendant—\st defen- 
dant appealing—Platntiff not aPPealing from dismissal 
of claim against 2 nd defendant—Appellate Court can 
Pass decree in plaintiff's favour against 2nd defendant. 

There were three defendants to the suit. The suit 
was decreed as against the first two defendants but 
dismissed as again.st the third defendant. The first 
two defendants appealed ; but ihe plaintiff did riot 
appeal against the dismissal of his claim against the 
third defendant. Held, that the appellate Court coqld 
pass a decree against the 3 rd defendant alone w’hile 
exonerating the first two defendants, 43 Mad. 803 Foil, 
{.Mears, C. J. and Piggott, J,) KaNJI MaLL v. 
Durga Prasad. 23 A. L. J. 501 : 

88 I. 0. 438 : L. R. 6 A. Civ. 346 : 

47 All. 697 : A. I. R. 1925 All. 568. 

■ ■“■“0. 41, R. 33— Potuers of Appellate Court. 

Where an appellate court is seized of the whole 
case on appeal, it can make such order's as are neces¬ 
sary to terminate the controversies and to do justice 
between the parties by making the necessary alfeia- 
tions in the decree of the lower court. {Piggott and 
Walsh, JJ.) GOVINDDaSS v. RaM CHARAN LONIA. 

4 U. P. L. R. 25 (A) : 68 I. C..307 ; 

A. I. R. 1923 All: 235. 

■■ '■■ ■ 0. 41, R. 33— Powers of Appellate Court 

Transposition of respondent as appellant — Procedure. 

An appellate court acts without jurisdiction ifii 
ordering by its judgment that a respondent who had’ 
not been formally transposed as appellant, should b 6 
shown as appellant. Such an order deprives the res¬ 
pondent of his costs and ought to have been made 
during the pendency Of the appeal and not as part of 
the jadgment. {Piggott and Walsh, J J.) HARDEO 
Pras.ad i/. Damodar PRASAD. L. R. 4 A. 636 i 
71 r. C. 424 ; 20 A, L. J. 980 i A.I.R. 1923 All. 119, 

-~0. 41, R. 33^— Ifon-appeaiiHg plaintiffs — 

Powers''df appellate Court may be used in favour of 
party not appealing—Appellate Court not to ipse sight 
of other Provisions of the Code. 

R. 33 of O. 41 gives the appellate court power to 
pass, any decree which ought to have been passed, and 
this‘power may be exercised iri favour of any party ' 
evdn though he mhy not have filed an appeal. But' 
the Courts in ej^ercisiiig the • 'power conferred by this 
rule .should noit lose slglKt of th^ r^uireinents of the 
Code as for instance She general pririciple which 
requires that a sMt should bfe decided with reference 
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to the pleadings by the parties and issues struck 
between them. The rule must be read also tMth 

R. 22 of the same Order which gives a respondent a 

specihe remedy of which he should prima facie avail 
himself before he can claim the benefit of R. 33 
Narain Das v. Uira L- 2 A. 186 (Rev.). 

_0. 41, R. 33— Po'i'cr under—When to be 

exercised. , , , , 

The power conferred by O. 4 D K- 33 should be 

limited to those cases where as the result of the appel¬ 
late court’s interference with a decree in favour of the 
appellant, a further interference is required in order 
to adjust the rights of the parties in accordance with 
justice, equity and good conscience. The provisions of 
the rule should be cautiously applied and only to 
cases where but for recourse to it the ends of justice 
would be defeated. (^Greaves and Muherji, //.) 
NaNDALAL ROY CHOUDHURY V. MUKUNDALAL 
DE. 89 I. C. 24. 

_!_0. 41. R. 33— Powers to vary decree—Order 

against parties not on record cannot be passed, 

O. 41, R. 33 is intended to cover cases where the 
Court may vary the decree in such a way or pass such 
an order as to make the party in whose favour the 
order of the lower Court was passed liable under the 
order passed by the appellate Court. uhrawardy 
and Duval, JJ.) MANINDRA CHANDRA V. BHAGBATI 
DEVI. 30 C. W. N. 45 : A. I R. 1926 Cal. 335. 

— 0. 41, R. ZZ—Powers of Appellate Courts 
Partition suit. 

The appellate court has power to exercise ^ the 
powers conferred upon it by O. 4 *’ 33 tn partition 

suits. There is no restriction of the powers as to any 
class of >uit under that rule. (^Chatterjee and Panton, 
//.] PROBHAT CHANDRA BiSWAS v. GOPAL 

Chandra. 49 C. 379 : A. I. R. 1922 Cal. 398. 

0, 41, R. 33— PoToers of appellate court — 


Grant of relief against defendant not impleaded as a 
party to the Appeal. 

An appellate court can grant relief to an appellant 
as against a defendant against whom there is no 
appeal. The powers conferred by O. 4 I 1 B. 33 , should 
be exercised in cases where, as the result of an Appel¬ 
late Court’s interference in favour of the appellant, 
further interference is required to adjust the rights of 
the parties in accordance with justice, equity and good 
conscience. 22 C. L. J. 39® foil. P> Chaiteriee 

and Panton, JJ.) BiKRAM KUMAR BOSE v. MOHlT 
KRIsAna. 64 I. C. 178 (Cal.) 

—-0. 41, R. 33 —Powers of Appellate Court. 

The first Court passed a decree in a rent suit for a 
proportionate amount of rent, payable in respect of 
land included in the plaint, and held that the holding 
covered more land. In an appeal by the plff., the 
Appellate Court held that no relief should be granted 
to the plff. and thus dismissed the suit. /feid,ih^t 
having regard to R. 33 , the Appellate Court’s decision 
was not without jurisdiction and that no Second 
Appeal lay as the value of the suit was not above 
Rs. too, and no question of law was involved. uda, 

/.) Jogendra Kishore V. Nasimuddin Sarkar. 

62 1. C.623 (Cal.) 

_0.41, R. 33 — Ow reversal of decree for one 

relief alternative relief should be granted if Justice 
requires it. 

Where plaintiff made alternative claims on one of 
which the trial Court decreed the cla^rn, the appellate 
Court in reversing thedtcreeis bound to see whether 
the plaintiff is not entitled tp the alternative relief. 
iScotPSmit/i, J.) QaMAR-UD-DIN v. MaTVA. 

6 Lah. X. J. 464 : A. I. R. 1925 Xah. 165. 
——- 0 . 41 , Although fto general rule can be 
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laid down, Con^i will not apply, without strong reason^ 

O. 41 , iV. 33 in favour of party loko has appealed or 

lodged cross objections and failed. 

Though no general rule can be laid down that 
Court should not apply O. 41 , R. 33 i« favour of party 
who has appealed or filed cross-objections and failed, 
yet without strong reasons, it will not take such a 
course. i^Martineau, and Campbell, J J.') MT. TEHE 
KUAR V. AMAR N'ATH- 17 P. W. R. 1923 : 

79 I. C. 870 : A. I. R. 1925 Lah. 2. 
-0. 41, R. 33 and 0. 7, R. ^—Discretionary 

matter. t> 

The discretion allowed to the Judge by O. 7, R. 7 
and O. 41 , K. 33 is wide and covers the granting of a 
declaratory decree in a suit fo** po^ession where 
alternative relief is claimed therein. ^Campbell, J.) 
ARJUN V. Jug LaL a. I. R. 1923 Lah. 422. 

_0. 41, R. ZZ—P<rwers of Appellate Courts 

Decree not challenged by the respondents. 

The Appellate Court cannot, while acting under R. 
33 , interfere with the decree obtained by the appellant 
so far as it is not challenged by the respondent in the 
form of cross objections or appeal. ariineau, J.) 
RaMLAL X/. DiPChaND. oqV 

3 Lah. L. J. 231. 

- 0 . 41^ R ZZ—Suit for itle — Tenants—De¬ 

fendants claiming occupancy rights—Trial Court dis¬ 
allowing the claim—Apbeal by other defendants— 
Tenants not appealing—Finding cannot be reversed. 

Where in a suit for declaration of title to certain 
lands tlie tenants defendants pleaded occupancy rights 
and their claim was disallowed by the trial Gourt but 
on appeal by other defendants the claim was allowed 
though the tenants did not appeal. Held : the Appel¬ 
late Court’s judgment cannot be upheld. \Devadoss, 
/.) M. SURAYYA V. SURAYYA RAO. 

* 88 I. C. 99 : 22 L. W. 376 : 

A. I. R 1925 Mad. 771 : 48 M. L. J. 677. 
_0. 41, R. 33 —Variance betweee decree and 


judgment of lower C urt —Decree c mfirmed on appeal 
_ Decree must be amended but by appellate Court C. 

P. Code, O. 20 , i?. 6. , . * 

Where a decree is confirmed on appeal any order to 

amend the decree so as to make it agree with the 
judgment should be passed by the Appellate Court. 
The omission on the part of the party to file a memo 
of objections praying for the amendment of the decree 
when Appellate Court has cognizance of the case, will 
not have the effect of taking away the party’s inherent 
right to have a decree in accordance with the judgment 
passed in his favour. ^Spencer, J ) ^^THAPPA 
Nair boophil. 

88 I.C. 828: A.I.R. 1925 Mad. 735 : 49 M, L. J. 888 . 

___lo 41, E. 33 — Appellate Court can in appeal 

against portion of decree set aside whole decree in 

absence of cross appeal or objectiofts by respondent due 

to sufficient reasons. , 

O. 41 , r. 33 gives an appellate Court in^ an appeal 

against a portion of the decree alone, jurisdiction to 
quash whole of the decree passed, against the respon¬ 
dent, although the respondent had not himself appeal¬ 
ed against the decree or filed cross-objections, in the 
presence of sufficient reasons for the respondent not 
doing so. The respondent’s failure to present cro^- 
objections or to appeal due to the state of authonUw 
at the time subsequently changed, as to the period 
when the cross-appeal or memorandum ought to have 
been filed, was held to have been due to sufficient rea¬ 
sons. {_Srinivasa Aiyangar, J.) S. M. S. SUBRA- 
MANIAN CHEITIARZ/. SiNNAMMAL. 

20 L. W. 761; A. I. E. 1925 Kad. 266* 
9 41, E. S3 —Poioers of Appellate Court. 
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Po\Yers of Court under O. 41 , R. 33 can be exercised 
in revision for consistency in the decree. (^Spencer and 
JOevadoss, //.) GOPaLa IYENGaR v. MUMMACHI 
REDDIaR. 17 L. W. 254 ; A. I. E. 1923 Mad. 392. 
■■ —0, 41, R. 33— Scope. 

Modification of decree in favour of a person not a 
party to appeal is not authorised by R. 33 . {^Halifaxy 
A. /. C.) YaDO RaO V. AmRIT RaO. 

88 I. C. 803 : A, I. R, 1926 Nag. 135. 

-0. 41, R. 33— Circumstances subsequent to 

decree appealed from can be considered. 

An appeal to the Court of Appeal is by u-ay of re* 
hearing, .ind the Court may make such order as the 
Judge of first instance could have made if the case had 
been heard by him at the date on which the appeal 
was heard. \Kinkhede. A.J. C.) PaNDURANG z/. 
BaYaJa. 8 N. L. J. 14 : A. I. R. 1925 Nag. 251. 

-0. 41, R. 33— Applicability — Revision peti¬ 
tions. 

The principle underlying O, 41 , R. 33 can be applied 
to revision petitions also, and in order to do justice to 
all parties the High Court can correct the decree of 
the Courts below even in favour of parties who have 
not set the law in motion. (^Kinkkede, A. J (7.) 
RanGRAO V. PaNDURANG. a. I. R. 1924 Nag. 164. 

--0. 41, R. 33— Absence of appeal — Pcrojer of 

Court. 

Where a decree for foreclosure was asked for in 
plaint but the first court passed only decree for sale 
and that was confirmed by the Appellate Court the 
High Court cannot decree foreclosure w here the plain¬ 
tiff mortgagee had not appealed to the lower Appellate 
Court against the decree of the first court. {Halifaxt 
Kjtva and Macnair A. J. Cs.') SHEONARAIN v. 
NaTHU. 6 N. L. J. 114 : A. I. R. 1922 Nag. 1 (F.B.). 
“I 0* 41, R. 33— Does not apply where the plain¬ 

tiff whose claim ts decreed in part appeals with regard 
to Part not decreed and defendant dies neither appeal 
fior cross-opfections. 

Rule 33 , O. 41 does not apply where a plaintiff 
■whose claim is decreed in part, institutes an appeal 
with regard to the part not decreed and the defendant 
prefers neither an appeal nor a cross-objection. In 
such a case the Court of appeal has no jurisdiction to 
€nter into the question whether the plaintiff is entitled 
■or not to any decree at all and to dismiss his suit 
wholesale. (, Dawson Af tiler, C. J. and Poster^ P-') 

Kesho Prasad Singh v. Narayan Dayal. 

4 Pat. 37 ; 82 I. C. 984 ; A. I. R. 1925 P. 285. 

-0. 41, R. 33— Appellate Court must not 

interfere save when fustice peremptorily requires in- 
terference^ 

To enable the Appellate Court, in case its decision 
interferes with or modifies, or extends the decision of 
the lower Court, to give effect to that decision by 
interfering, if necessary even with the rights and lia¬ 
bilities of those who were not in fact appealing from 
that decision of the trial Court, is the object of O. 41 , 
R. 33- Save when it is necessary, in the interests of jus¬ 
tice, to give effect to the Appellate Court’s decision by 
interfering in some way or other with the rights of 
those parties which are not the subject of appeal before 
the Appellate Court there is no right whatever in the 
Appellate Court to interfere. (^Dawson Miller^ C J. 
and Foster^ /.) KeSHEO PRASAD SINGH v. NaRA 
VAN Dayal. 4 Pat. 37 : 82 I. C. 984 : 

A. I. R. 1925 Pat. 286. 

--0. 41, R. 33— Appeal from part and by some 

parties only enables the Court to exercise its power 
under R. 33 . 

Rule 33 of Order 41 of the new Code enables the 
appellate Court to deal with the entire decree although 

Q. D. — VOL. I— 96 
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the appeal may be as to a part of the decree, and also 
to give directions in favour of parties who have actu¬ 
ally not filed any appeal or objection. In an appeal 
from a part cf the decree by some of the parties the 
ent re decree becomes the subject-matter of the appeal. 
i^Jiuala Prasad and K ulwant Sahay ^ J J SOMAR 

Singh v. Mt, Premadi Kuer. 3 Fat 327 : 

5 P. I. T. 21 : 1924 P. H. C. C. 105 : 79 I. C. 794 : 

A. I. E. 1925 Pat. 40. 

-0.41, R. 33— on-appealing defendants — 

Reversal in favour of. 

Reversal in fa\oar of non-appealing mortgagor can 
be effected by an appellate Court by O 41, R. 33, 
C. P. Code, {xl/iller, C. J. and Mullick^ J AJTI 

Chaudhuri V, Janak Lal Chaudhuri. 

1923 P. H. C. C. 332 : A. I. R. 1924 Pat. 336. 

-0. 41, R. 33— Poivers of Appellate Court — 

Portion of decree not appealed against, 

0 . 41 , R. 33 of theC.P. Code empowers an appellate 
Court to interfere with a portion of the decree of the 
Trial Court w'hich has not been appealed against in a 
I case where the appellate Court adopts the ground of 
decision of the trial court and tries to give complete 
effect to it. 34 All. 32 dist. ; 43 A. 85 relied on. 

(^Poster, y.) GOBIND SiNGH v. JaI GOPAL SINGH. 

A. I. R. 1924 Pat. 322. 

——-0. 41, R. 33— Decree can be reversed even as 

against non-aPpealing defendants. 

Where the plaintiff claims relief as against all 
defendants jointly, and his suit is dismissed as against 
some defendants only, in an appeal against the dis¬ 
missal, the appellate Court can dismiss the whole suit. 
20 C. W. N. 178 and 19 C. W. N. 287 , Ref. iDass 
and ATulzoant Sahay, J J.') PaNHU IJANIA z/. ANAM 
THaKUR. 2 P. 712 : 1 P. L. R. 356 : 77 I. C. 367 .• 

5 P. L. T. 489 : A. I. R. 1924 Pat. 160. 
—-0. 41, R. 33— Powers of appellate court. 

O. 41 , R. 33 , C. P. Code, gives the court power to 
pass a decree in favour of a person who is not a party 
before it but was a party in the lower court. (^Dalal and 
IVazir Hasarty A.J. Cs.') BaU NaTH SiNGH v. RaJJU 
Singh. 12 0 . L. J. 671 : L.R. 6 0. 101 (Rev.). 

-0. 41, R. 33 —Powers of Appellate Court. 

The powers of appellate court under O. 41 , R. 33 
can only be exercised in favour of a person who is a 
party to the appeal. {Maung RTin, J.) A. C. T. R M. 
CHetty V. Po U. 63 I. C. 973 : 13 Bur. L. T. 163. 

“ 0. 41, R. 35^—.Scope. 

Where the case was remitted three times because 
the Judge in the first instance misunderstood the order 
of the High Court and in the second instance express¬ 
ed himself as unable to come to a definite conclusion. 
Held : the High Court had jurisdiction to remit 
the case a third time though it could as well deter¬ 
mine the issue left undetermined by the lower Court 
on evidence on record. (A/r. Ameer Alt.) CHIDAM- 
BARA SIVAPRAKASH.4 v. VEERAMA REDDI. 

(1922) M. W. N. 749: 45 Mad. 586 : 

16 L. W. 102 : 31 M. L. T. 64 : 68 I, C. 638 : 

49 I. A. 286 : 37 C. X. J. 199 : 27 C. W. N. 246 : 

A. I. R. 1922 P. C. 292: 43 M. L. J. 640 (P. C.) 

—r..-.—_ 43 ^ 1——Order — Returning plaint is ap¬ 

pealable. 

An order of Appellate Court returning a plaint for 
w'ant of jurisdiction in the Court in which the suit is 
brought is appealable. (JValsh and Ryves^ J J.) LaCH- 
HA RaMz/. VirJI. 19 A. L. J. 305: 62 I. C. 399: 

3 U, P. L. R. (All.) 9. 

” — 0. 43, R. 1 and S. 104— Order granting leave 

to sue a receiver is not appealable. 

An order granting leave to sue a receiver for dama¬ 
ges caused by his negligence, laches, etc., is not ap- 
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pealable. i^Madcod, C. J. ami Heaton, 

M. C. WAZ. 22 Bom. L. R. 1126: 59 I. C. 421: 

45 Eom. 

___ 0 . 43 , R. \ —Appeal from order of remand 

Pindings of fa- t eannot be questioned. 

An appellant, in an appeal from an order of remand, 
cannot que^tion findings of fact in the Second • 

{Le Rossisnol and Raoof,/J.) HONDA t'. HOTU- 

KAM. 2 Lah. 25: 59 I. C. 715: 31 P. W. R. 1921. 

_0. 43 R. 1 —Dismissal for default — Apphea- 

tion for restoration. 

Avi appeal lies against an order of dismissal of an 
application f(n restoration of the application dismissed 
in default. {Halifax. A J.C.) EaLICHaRAN 

KATANSINOH. 19 N. L. R. 

A. I. R. 1923 Nag. 293. 

_0. 43, R. 1 —Proceedings under O. 2 \, R. 90 . 

compromised—Payment not made in time—Order com 

firming sale is appealable. 

Where a proceeding under O. 21 . R. 90 was com- 

promi'ied with a condition that the judgment debtor 

should pay to the decree-holder a certain sum within 

a certain period but the judgment-debtor faded to pay 
the amount within the prescribed time and his appli¬ 
cation to set aside the sale was disallowed and the 
sale confirmed without his allegations being gone into. 
Held appeal lay under O. 43- K- *• 

Foster, JJ.) I.UCHHMAN LAL v. 1 ^CiARAlH biNGH. 

4 P. L. T. 735 • 79 I. C. 694; A. I. R. 1924 Pat. 346. 

_0. 43, R. 1— f)ismissal of application under 

O. 9 , R. 9 on ground of previous dismissal under O. I7» 

\vhef/fhe plaintiff’s application under O. 9 - 9- 

( . P. Code, is rejected on the ground that the previous 
order of dismissal was under O. 17 . R. 3 and not 
under O. 17 . K. 2, the plaintiff is entitled to appeal 

against it under O. 43. inulhek aud A 

Sahay. JJ.) SYED liAKAR HUSSAIN 
^ AI ^J iVIiRZA 4 P. L. T. 46: 73 I. C. o7o. 

SAIN WIKZA. ^ ^ ^ 223. 

_ 0 . 43, R, 1 —Receiver ordered to pay damages 

—No appeal lies from such order. 

An Older directing a Receiver to pay a sum of money 
by way of damages is not appealable as it does not 
come within the operative part of K. 4- A. I. K. 1922 
Mad. 234 ; 4 Pat. L.J. 636 ; S Pat. L.J. 97 Appr. 45 Porn- 
99 and 42 Bom. 10 Dist. {Heald and Chan. //.) 
ARUNACHELLAM CHETTIAR V. U PO LU. 

4 Bur. L. J. 91 : 3 Rang. 318 ; A. I.R- 1926 Rang. 266. 

-0. 43. R. 1 {&)—Order of remand. 

Remanding of a case without the exercise of inhe¬ 
rent jurisdiction by District Judge is not competent 
and there can be an appeal against it. {Ptggott and 
Walsh. JJ.) GOKUL PRASAD v. RAM KUMAR. 

44 A. 176 : 19 A. I. J. 971: 64 I. C. 878: 

A. I. R. 1922 All. 264. 

_0. 43.R. 1 (a) and 0. 7, R. \^-Plaint— 

Return of plaint to be presented in the proper court 
Appeal against order—Second appeal. 

Where a plaint is returned to be presented to the 
proper court, under Order 7 , R- 10 , the order is sub¬ 
ject to an appeal under O. 43 , R. 1 (a), but no second 
appeal lies. {Macleod. C. J. and Coya/ee. J.) NILA- 
KANT V. BaLWaNT. 27 Bom. L. R. 635: 88 I. C. 763: 

A. I. R. 1925 Bom. 431 : (1.) 
_ _ 0 . 43 , R. 1 (a) — Remand — Appeal—When 

^ When an order of remand dons not say under what 

provision it was made, it is not proper to hold it was 

not made under O. 41 . K- 23 . To hold so would be 
to curtail the right of appeal which should not be 
done except upon very clear proof of circumstances 
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Histifying such curtailment. {Greaves and Mukerjtf. 
yy.) UMESH NARAIN CHOUDHURY V. SECRETARY 

OF STATE FOR INDIA. 8 *^ 8*^8 r 

A. I. R. 1922 Cal. 1157. 

__0. 43. R. 1 (a)— Remand—Inherent power — 

No appoaL . .m j 

There is no appeal provided in the Civil Procedure- 

Code against an order made under the inherent ^wer 
of the Court conferred by S. 151 , C. P. 

Code, to remand a case for retrial. {Moti Sagar J.) 
WiSAKHi Ram V. ALAWAL. 6 Lah. L.J. I08r 

78 I. C. 408 (2); A. I. R. 1924 Lah. 487^ 
_0. 43. R. 1 (a) and 0. 41, R. Order of 

remand — Appealability. 

Per Shadi Lai. C. J. and JVfarttneau. / “In order 
to determine whether an order of remand is appeal- 
able or not. the test is this : suppose, the Court instead, 
of making an order of remand passed a decree o" the 
strength of the adjudication constituting the order 
remand, would there be a second appeal from that 
decree ? If a second appeal would he from the decree, 

the order of remand is appealable, otherwise not. 

Per Raoof. /.—An appeal from an order of an Ap 
pellatelCourt remanding a case under O. 

Code, does lie in all cases except those in which ab 
solutely no right of second appeal against the appel 
late decree is given in the body of the Code or y y 
other law. 50 P. R- 19* i; 85 P- P- /9J4 
-.88 foil. {Shadi Lai. C. J.. Abdul Raoof 
neau. JJ.) MUSST. UMRl v. SHAH ‘^^HOMED. 

’ 3 Lah. 218 : 4 Lah. L. J. 359 : 

A I.R 1922 Lah. 178 (F. B.).. 

_ 0 . 43. R. 1(a) and 0. 41. R- 2 S-Remand 

under inherent paioet—No appeal from order. 

There is no aopeal for an order of remand under 
the inherent pow^^ of an appellate court, and not fall¬ 
ing under O. 41 , H. 23 . C. P- / ) 

R I (a). C.P. Code. {Ayli^^g^ O. C. /. "'if 

SHEIK MAHOMED MARAKAYAR RANGA AM 
NaIDU. 31M.L.T. 182 : 69 1. 0.826: l^L. W. 515 

- 0. 43. R. 1 (a) and 0. 7, R. 10—Orrfrr 

turning plaint— Appeal—Revision. r»iaint 

An order of an appellate Court Lable- 

for presentation to the proper court appea^ 

unde? O. 43 . R- ‘ («)• TTcT bT^ 

order is not open to revision. ^ L R 437: 

■ « yiQ u 1 (<.\^Order of remand by Specsaf 

Act-No appeal 

'’"There is no appeal against an order of 
ed by a Special Judge under the provisions °f 

Hengal Tenancy Act. ^Ghose (J beN- 

PKASAD BHAKAT .. OKMC.Ab TBBSt EE OE^BEN 

gal. • ^ I, R. 1923 Cal. 383. 

--0. 43, R. 1 {yj)—Dispossession by Receiver of 

" Yv;i/;;op;;;'y'i/a third party is interfered nith hr 
an officer of ?he Court like the Receiver the party ha^ 

ordinarily two remedies. He may apply 
for a summary order restraining the Receiver in 

terfering or he may ask the leave of the Court to per 

mil him to sue the Receiver and ^ 

terfering and for any other appropriate relief. Where 

the partv has adopted the summary 

of the Court is an order under O. 40 . 

nnoealable 30 C. 7I3» 3 T.. J. 573 {Olafiel 

//.) RaMASWAMY P^LAI 

lAWAVt Ammal 82 M. L. T. 96 : 16 L. W. 838 ; 

JANAKI Ammal. ^ a ^ ^ ^ ^ 
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A. I. R. 1923 Mad. 129. 
— - — ~—0. 43, R. 1 Cc) — Execution application — Dis¬ 
missal for non-prosecution—Appeal from order refus¬ 
ing to restore does not lie. 

Where the Court dismissed an application for execu¬ 
tion for want of prosecution and subsequently refused 
to restore the application there is no appeal from the 
order refusing to restore the application {Piggott and 

Walsh, y/.) Bharat Indu v. asghar ali khan. 
45 A. 148: 73 I. C. 453: 21 A. L. J. 135; L. R. 3 A. 622: 

A. I. R. 1923 A. 460 (1). 

■—0. 43, R. 1 (c) — Application to set aside dis¬ 
missal fc"' defaipf—Di of that application for 

default — Appeal. 

Where a second application to set aside the dismis¬ 
sal of a prior application to set aside the dismissal of a 
suit for default, is itself dismissed, there is no ap¬ 
peal against the order of dismissal. 19 C.W.N. 25 Ref. 
\Sanderson,C. J. and Richardson, J.) HaRA KuMAR 

V. Murari Mohan. 36 c. D. J. 184: 

A. I. R. 1922 Cal. 572. 

-^0. 43, R 1 (d) and 0. 9, R. 13— Appeal from 

order refecting application for setting aside ex parte 
decree — Appellate Court cann-’t go beyond R. 13 . 

Vqx Sulaiman and Daniels, JJ. ■—In an appeal 
from an order rejecting an application to set aside an 
ex-parte decree, the appellate Court cannot go beyond 
the provisions contained in O. 9 , R. 13 for reasons for 
setting aside the decree. A. I. K. 1922 All, 44 and 43 
M. 94 Foil. 44 Cal. 929 Dist. (^Lindsay, Sulaiman and 
Daniels, KAM SaRUP v. GaYA PRASAD. 

90 I. C. 180 ; L. R. 6 All. 601 : 

A. I. R. 1925 All. 610 (F. B.). 

-0.43, R. 1 (d)— Order of appellate Court 

that no application lay undtr O. 9 , R. 13 — Order is 
not in appeal against order under O. 9 , C. 13 . 

An appeal would lie to the District Judge only when 
an application would properly lie to the Court of first 
instance under O. 9 , iL 13 . Where the District Judge 
says, in appeal, that no application lay under O, 9 , 
R. 13 , it can hardly be said that, he was entertaining 
an appeal against an order passed under O. 2 , R. 13 . 
{^Sulaiman and Mookeriee, J J.) FIRM OF GaNESHI 
Lak Harnarain V. DEBI Das. 47 All. 140 : 

85 I. C. 470 ; L. R. 5 All. 79 : A. I. R. 1925 All. 267. 
-^0. 43, R. 1 (d) — Case not open to appeal. 

A munsiff rejected the application to set aside the 
ex parte decree passed by a munsiff, having small 
cause powers, who was succeeded by the former who 
had no small cause powers. Held, no appeal lies 
to the District Judge. {.Baner/i, y.) FIIRALal v. 
JHUNNI LaL. 20 A. L. J. 208 : 

A. I. R. 1922 All. 50. 

—-0. 43, R. 1 (d) — Appeal from ex parte decree 

is no bar. 

An appeal from the ex Parte decree does not affect 
the appeal from an order rejecting an application for 
setting aside the ex parte decree. {Abdul Raoof, y. ) 

Firm Seth khuda Bakshi and Sons v. Firm 
Ghulam Qadir & Sons. a. I. R. 1924 lah. 224. 

— -0. 43 , R. 1 (d) —Et parte order — Application 

to set aside—Conditional order — Han-fulfilment of 
condition —Order dismissing — Appeal. 

An ex parte order was directed to be set aside if 
costs were paid in two weeks and the petition was to 
be posted to a later date. The costs were not paid and 
on the later date though security was offered,the appli¬ 
cation was dismissed. Held, the final order was 
appealable. The prior order was only a conditional 
order and as such hot appealable. {Madhavan Hair 
y.) RaJAGOPALACHARI v . narasimha Tatha- 
CHARIAR. 88 I. C. 196 (2) : 


C. P. CODE (V OF 1908), 0. 43, R. 1. 

A. I. R. 1925 Mad. 1182. 

-0. 43, R. 1 (i)— Ho revision lies against an 

order by the Appellate Court. 

Where an appellate Court dismisses an appeal from 
an order of the lower Court setting aside an execution 
sale, the dismissal is not open to revision. {Sulaiman 
and Mukerii, J J FaTEH LaL v. SHER SINGH. 

L. R. 6 A. (Civ.) 63 : 85 I. C. 660 ; 

A. I. R. 1925 All. 264. 
-0. 43, R. 1 (j) and S. 96— Original decree dis¬ 
missing a suit—Decree passed on review decreeing the 
suit—Appeal therefrom setting aside that decree and 
mentioning that suit be dismissed—Appeal from origi¬ 
nal decree does not lie. 

A suit was decreed by the trial Court but in appeal 
it was dismissed. An application for review of the 
appellate decree was successful and thus the suit w as 
again decreed. In an appeal to Privy Council from 
that decision it was held that the decree of the High 
Court in appeal be restored and the suit dismissed 
with costs throughout. The plaintiffs then applied for 
leave to appeal to Privy Council which was granted by 
the High Court holding that the order of Privy Coun¬ 
cil merely held the review application to be incompe¬ 
tent. Held : that the appeal to Privy Council must 
be dismissed as it was an appeal from a non-existent 
suit. {Lord Shaw.) Neki v, ChHAJJU KAM. 

L. R. 6 P. C. 128 : A. I. R. 1925 P. C. 174 (2) (P. C.). 

-0.43, E. I (j) —Appealable ordet — Costs — 

Appeal as to—Competency of. 

If an order is itself appealable, an appeal will He 
from that part of the order which relates to costs. 8 C 
91 : 12 Cal. 271 : 16 B. 241 Ref. 

Where on the application of the judgment-debtor, a 
sale was set aside but the order setting aside the sale 
saddled them with the costs of the other side, and 
they filed an appeal against that part of the order 
which directed them to pay the costs of the other side 
held, that an appeal lay. {Piggott and Walsh, J J.) 
Shib Kumar v. Sheo Ghulam. 44 A.. 209 : 

20 A. L. J. 11 : L. R. 3 A 91 : L. R. 3 All. 577 : 

64 I. C. 932 : A. I. R. 1922 All. 90. 

-0. 43, R. 1 (j) and S. 104, Cl. {2)—Second 

appeal where no First Appeal lay. 

Tiieri can be no second appeal to the High Court 
from the decision in appeal which did not He. {Scott 

Smith, y.) Gul Bang V. Muhammad Zakar 
Khan. 3 Lah. L. J, 463. 

-0. 43, R. 1 (j) and S. 104 {2)—Scope of. 

Where an order is passed setting aside a sale under 
O. 21 , R. 92 , C. P. Code, from which one appeal is 
specially provided for by O. 43 , R. i (j). By S. 104 
( 2 ) no second appeal is permitted in such a case. 
{Daniels, J. C.) IFTIKHaR HaIDAR v. IKRAM 
Fatima. 2 0. W. N. 376 : 12 0. L, J. 336 : 

88 E. C. 569 (1) ; A. I. R. 1925 Oudh 622. 

-0- 43, R. 1 (k)— Abatement—Application to 

bring on record legal representative—Order on, if 
appealable. 

When an application to bring the representatives of a. 
deceased plaintiff is made within time,the suit abates; 
and an application for substitution made afterwards 
ought necessarily to be considered on an applica¬ 
tion under O. 22 , R. q ( 2 ), C. P. Code to set aside the 
abatement. {Moti Sagar,/.) BaDLU Z'. NaRAINI. 

74 I. C. 17 : A. I. R. 1924 Lah. 424. 

--0, 43, R. 1 (k) —Order ref using to set aside- 

an abatement of an appeal is appealable,. 

An appeal lies from an order refusing to set aside 
the abatement of an appeal, since O. 22 , R. ii makes 
the order apply to appeals. {Jwala Prasad, A. J. C, 
and Kulwant Sahay, JJ.) HaRI SaRAN SINGH SYED- 
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C. P. CODE (V OF 1908). 0. 43, R. 1. 

MD. Eradat Hussain. 2 Pat. L. E. 279 : 

85 I. C. 1010 : A. I. R. 1925 Patna 162 
-0. 43. R. 1 (m) — Preliminary decree—Snit 

/"or accounts Rcferettce to arbitrators— Setting a>tde 
of award — Atfcal. 

After pa'i.MHg a prelirr.inary decree by consent m a 
suit lor accounts, a reference was made to arbitrators 
to lake the accounts and settle the final figure. An 
award submitted by them was not accepted by the 

court and the matter remitted to them again. They 

defaulted to re-consider it, whereupon the court order¬ 
ed the suit to be heard on the merits, //eld, it did not 
amount to an order refusing to record a compromise, 
and was not appealable. {IVahnsley and Chakravarti, 
yJ.) MUNSHI MaSIHUL Azam z/. OOLZAR AHAM- 

MAD Mia. 29 C. W. N. 795 : A. I. R. l92o Cal. 924. 
-0. 43. R. 1 (^m) and 0. 23, R. Z—Compromise 

of suit—Power of Court to split up compromise and 
pass a decree—Decree or compromise APfeal. 

Under O. 43, R. i (m) C. P. Code, an appeal is 
competent from an ort'er under O. 33, R. 3 « U.P. Code 
recording or refusing to record an agreement, compro¬ 
mise or satisfaction. The mere fact that an order 
recording a compromise or refusing to record a com¬ 
promise has been followed by a decree does not de¬ 
prive a party of his statutory right to prefer an appeal 
against such an order. A court should accept or reject 
a compromise as a whole and it has no power to accept 
a part of it only and pass a decree thereon. (A/oti 
Sagar, J.) ThF. SHOP OF MEGH RaJ TEJ 13HAN v. 

Shop of Tulsi Ram Devi Ditta Mal. 

6 Lah. L. J. 187 : A. !. R. 1924 Lah. 466. 
—0.43, R. 1 (m) —Order holding no compro- 


C. P. CODE (V OF 1908), 0. 43, B. 1. 


62 Cal. 783 ; 90 I. C. 426 : A. I. R. 1925 Cal. 7 16. 
•0. 43, R. 1 (q )—Order under—No appeal 


lies—Letters Patent (iVdwg.), Cl. 13 . 

An order made under the provisions of O. 38 , R. 5 
is not a “ Judgment ” wiC in the meaning of clause 13 
of the Letters Patent, because it is a mere inierlocu- 
tor>’ order which does not affect the merits of the dis¬ 
pute bet.veen the parties by determining some right 
or liability which is in controversy between them in 
the suit and therefore no appeal lies, fiom that order. 
A.I.R. 1925 Rang. 225 Foil. 26 Mad 502 and 32 Bom. 
602 Expl. {//eald and Lentaigne, JJ.') MENGHA 

Singh v. Sucha Singh. 4 Bvr. L. J. 108 . 

3 Rang. 307 : 90 I. C. 995 : 
A. I. R. 1926 Rang. 267. 

_0. 43, R. 1 (r) — Order refusing to attach 

Property — APPealabte. 

An order of Court refusing to attach property for 
disobedience of an interim injunction falls within 
O. ^g, R. 2 ( 3 ), C. P. Code, and is open to appeal. 27 
I. C. 131 (foil.). \scott Stnith,J.') Diwan CHand 
V. Jharia Coal Co. 

A. I. R. 1922 Lah. 347. 

-0. 43, R. 1 -Appeal—Order directing 

notice on an application for the issue of a temporary 
infunction. 

There is no appeal against an order issuing notice 
on an application for temporary injunction under 
O. 39 , R. 3 , C. P. Code. (AT rishnan and Waller, JJf) 
Sreemath deivasigamani Annamalai V. Desi- 

KAN Govinda RaO. 20 L. W. 556 : 

A. I. R. 1924 Mad. 857. 

0. 43. R. 1 (b) — Order under O. 40 , P. 4 


mise is no! aPPealahle, 

The words used in O 43. R- * C. P. Code, ‘ an 

order under R. 3 of O. 23 recording or refusing to 
record an agreement, compromise or satisfaction’ pre¬ 
suppose the existence of an agreement, compromise or 
satisfaction. An order holding that no compromise 
has been proved is not appealable. y.) 

Shanti Sarup The Firm of Jahangir Mal 
BANSI Mal. 73 i. C. 177 : A. I R. 1924 Lah. 248. 
_0. 43, R. 1 (m)— Compromise decree — Relief 

not unlawful but unenforceable. 

Where a compromise embraces matters not relating 
to the suit and the decree following such compromi.^^e 
gives reliefs which are not unlawful but which could 
not have been given, if the suit liad been decided 
after trial, the remedy is by way of appeal. If the 
objection could be taken in execution proceedings, 
the legislature would not have provided special pro¬ 
visions in O. 43 , for an appeal. (^A/aung ICin and 
Rigg, JJf) Ana Pakirisha v. Somasundaram. 

A. I. R. 1922 L B. 22. 

_0. 43. R. 1 in)—Order for infunction subnet 

to a condition is appealable. 

An order for the issue of an injunction subject to a 
condition is appealablej but there is only one appeal 
against it. {Banerfi, y.) GaNESH PRASAD SaHU 
V. DUKH HaRAN SahU. 66 I. C. 509 ; 

A. I. R. 1922 All. 441 (1). 

-0. 43, R. 1 (n) and 0. 41, R 2^—Decision on 

preliminary point — A/aintainabiPty of suit — Appeal. 

A consignor of goods, which had been lost in tran¬ 
sit, sued the Agent of the Railway Company for the 
loss and the trial Court dismissed the suit on the 
ground that the Agent was not liable but the Railway 
Company. In appeal, the decLsion was reversed and 
the suit remanded. Held,t\it order being one on a 
preliminary point, it was appealable. {^Suhrawardy 
and Duval, JJ Pi AGENT. BENGAL NAGPUR RY. 
V, BehaRI LaLL DUTT. 29 C. W. N. 614 : 


directing attachment of Receivers property for failure 
to pay amount fixed as due from him—Correctness of 
amount—Right to question. r> r n 

In an appeal from an order under O. 40 , R. 4, C. r. 
Code, directing attachment of the property of a re¬ 
ceiver on the ground that he failed to pay the amount 
directed to be paid by him, it is open to the Receiver 
to question the amount fixed as due from him by the 
lower Court. Held, that the Court below erred in law 
in not fixing the exact amount of the receiver s indebt¬ 
edness and in directing him to pay an approximate 
amount. Observations on the proper procedure to be 
followed in fixing the amount to be paid by a Receiver 
and in directing attachment of his property m default 
of payment. rishnan and Venkatasubba Rao. J ^ 

R. M. P. Palaniappa CHETTI v,U. S. A. 

PalaniapPA ChettY. 16L. w. 7o4: 

FALANIAFi'A V. ^ ^ ^ ^ J ^ , 

A. I. R. 1923 Mart. 85 (2) : 43 M. L. J. 707. 
_0. 43, E. 1 ( 8 ) and 0. 40, R. ^Order direct¬ 
ing Receiver to pay money in Court—Js not appeal¬ 
able, ^ , . 

An order directing a Reciver to pay a certain amount 

into Court b not an order within O. 40 , R. 4 , and 
hence b not appealable. {Ayling. O, C. J. and 

KrishnasimySastri,J,-i PALANIAPPA ^ETTY t/. 

palaniappa CHETTV. ^(192^) foJkad. m: 
_0. 43, R- 1 (b)— Order declaring that Receiver 

should be appointed — Appeal, , , . 

An order under O. 40 , R. i, (s) C.P. Code declaring 
that a Receiver should be appointed in the case or 
appointing anybody by name as Receiver w an order 
which is appealable under O. 43 . 

40 M- 18 (F. B.) Foil. 13 C. L. j. 1S7 : »7 Bom. I.. R. 

CIO; 18 A. L. J. 212 Not Foil, (/wo/a Prasad and 

Buckniiu JJ,] Gobind Ram V , Ganesh Ram. 

4 U. P. L. B. (Pat.) 68 : 1922 P. H. C, C. 250: 
69 I. C. 929 : 1 P. L. R. 161 : 1 Pat. 625 ; 
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c. P. CODE (V OF 1908), 0 . 43. K. 1 (t). j C. P. CODE (V OF 1908), 0 . 44, R. 1 . 

4 P. L T. 210 • A. I. R. 1922 Fat. 577. 1 Under O. 43 , R. i (u) of the Code no appeal will* 

-0. 43. R. 1 (t)— of appeal — Not pro- He against an order of remand unless that order of 

vided for. remand be passed under O. 41 , R. 23 . i^As/iworih^ J. 

O. 47 , R. 3 of the C. P. Cede relate^ to the form of C.) Shkikh FaKZAND Ali v. EkadaShi 
application and defines the method by which the form 26 0. C- 10; 73 I.C. 591 : 10 O.L.J. 36 : 

should be adopted and ascertained It does not relate J 9 0. & A. L. R. 332 : A. I. R. 19J;3 Ondh 177. 

to the right of appeal. {VValsh-, A C. J. atid Ryves^ ——-0. 43. R. 1 (it)— Order of rema^id — Appeal — 

/.) GIRDHAU LaL t/. ZORAWAR Singh. Fiudi7i(ps of fa-t. 

47 All. 1 : 80 I. C. 649 ; (1) : L. R. 5 A. 608 : ! On an appeal from an order of remand, the High 

A. I. R. 1925 All. 57. ; Court is bound by the findings of fact of the lower ap- 

-0. 43. R. 1 (u)— Order of rematid. pellate court. 20 All. 42 ref. {,Datiielsy A. J. Cfy 

When an appeal is remanded without any provision Qamar Jehan BEGaM v. BanSI DhaR. 

of law being stated the presumption is that the ortler 63 I. C- 376 : 8 0. L. J. 624. 

IS made under O. 4 :, K. 23 , C. P. Code. {Walsh and - -0. 43, R. 1 (u) and 0. 41 R. 23— O. 43 , R. i 

Ryvesy JJ.^ KULSOOMUNNISSA v. RaMPRASAD. (u ) applies only when a case is rernanded cj: c prelirni- 

20 A. L. J. 321 : L. R. 3 A. 394 .• 44 A. 492 : \ nary point — Remand for fresh trial with the addittott 
67 I.C. 713- 4 D.P.L.R.(A). 168 :A.I.R. 1922 All. 226. of fiecessary party is not disposing a suit on a prelimi- 
-0. 43 . R. 1 (u)— Order of rct?iand — No second nary point attd no appeal lies from the order of re¬ 
appeal. mand unde*‘0. 43 , R. 1 (u). 

Where there is no second appeal from the decree of O. 43 * R- ^ (n) gives right of appeal against an 
the Appellate Court, there is also no Second Appeal ! order u ider O. .ji, K. 23 , but that rule applies only 

from the order of remand. {Piggott and Walsh, JJ-') when the trial Court has disposed of the suit on a 

Sant Prasad Z/. BHAWANJ Prasad. preliminary point. Where the Appellate Court set 

2 V. P. D. R. (All.) 416 ; 60 I. C. 831 (l) ; aside the trial CourPs decree on the ground of non- 

19 A, L. J. 72 : 43 All. 403. joinder of a necessary party and remanded the case 

-0. 43, R. 1 (u)— Scope of. for a fresh trial with the addition of such party, Held'. 

A remand order passed by a District Judge in appeal, that this is not disposing of the suit on a preliminary 
otherwise than from a decree, is not an order passed point, and so neither O. 41 , R. 23 nor O 43 , R. i (u) 
under O. 41 , K. 23 and is not appealable. {Martineatt, applied, {Rutledge atid Heald, //.) Ma Me MYa v. 
/.') Hayat ali Khan v. ISHar Dass. Ma min Zan, 4 Bur. L. J. 159 : 3 Rang. 490 : 

89 I.C. 384 (Lah.) A. I. R 1925 Rang. 320. 

- - 0 , 43 . R. 1 (u)— Appeal from order of -0. 43, R. 1 (w)— Right of appeal is suhiect 

remand- Fifidings of fact not to be questioned. to O. 47 , R 7 . 

The lower Appellate Court made an order of remand The right of appeal conferred by Order 43 , rule i 
under O. 41 , R. 22 , C. P. Code, remanding the case (w) is not an unlimited right, but is subject to the 

to the Original Court, for the decision of the conditions of Order 47 , rule 7 . 40 All. 68 and 45 Cal. 

remaining questions arising in the case. An appeal 60 Foil. {Sulaiman and Daniels, J/.') MadHORI 

was preferred to the High Court. Held, the policy SURAN v. PaRBati. 23 A. 1. J. 584 : 

of the Legislature being not to allow a second appeal 88 I. C. 653 : L. R. 6 A. Civ. 454 : 

on facts, it is difficult to see how the appellant coming 47 All. 881 ; A. I. R. 1925 All. 552. 

in appeal under O. 43 , R. i (u) can question findings -0. 43, R. 1 (w)— Order grajitittg reidew — 

of fact in this Court. {Lc Rossignal and Abdul Raoof, Appeal — Conditions. 

JJf) HanDaRAM V. HOTU Ram. The right of appeal under R. i {'w') is subject to con- 

A. I. B. 1922 Lah. 97 (2) ditions laid down by O. 47 , R. 7 and therefore an 

-0. 43, R. 1 (u)— Nature of appeal under. appeal not coming under this rule cannot be main- 

An appeal under O. 43 , R. iCu) is one from the order j tained. {Piggott and Kankaiya Lai, JJ.") SUNDER 
granting an application for review and not one from v, Habib CHICK. 42 All. 626 ; 

the final decree in the suit. The appeal is restricted 18 A. L. J. 838 : 60 I. C. 81 : 2 D. P. L. R. (All.) 283. 

to the grounds mentioned in O. 47 , R. 7 . {Chevis, /.) -0. 43. R. 1 (w) and 0. 47 R. 7— Order grattt- 

KaNSHI Ram v. KaRAM NARAIN. ing review — Appeal. 

3 Lah. L. J. 100 : 60 I. C. 259 : An appeal lies against an order granting review on. 

3 U P. L. R. (Lah.) 65. any ground and is not confined to th- grounds mention- 

-0. 43, R. 1 (u)— Decree passed simultaneously ed in O. 47 , R. 7 C.P. Code. {Macleod, C.J. and Mad- 

—Order is appealable. g'avkar f.') DaSO v, KaRBAS.aPPa. 

Where the decree is passed immediately and as part 27 Bom. L. R. 1446^ 

of the order recording the compromise the order re--0. 43, R. 1 (w) and 0. 47, R. 7— Order 

cording the compromise is appealable. A. I. R. 1922 granting review — Appeal. 

Mad. 446 doubted. {Srinivasa Aiyangar, J.') SatYA- An appeal against an order granting a review' on the 
NaRAYANAMURTHI V. JaYANTI BuTCHAYYA. ground the order sought to be reviewed was really an 

87 I. C. 124: A. I. B. 1925 Mad. 606 : earlier order does not lie. O. 43 , R. i {w') must be 

48 M. L. J. 249. read with O. 47 . R. 7 , by which the grounds on which 

' -0. 43, R. 1 ( 0 )— Remand of case for disposal an order granting review' can be set aside on appeal 

after decision of the main point — Not appealable. are limited. \^Newbould and Suhrawardy, JJf) 

Where the appellate Court decides the main point SURYA Narain v, KuNJ BeHari. 
in a case and remands the case for disposal of remain- 66 I. C. 909 : 25 C. W. N. 884. 

ing issues, the decision is not one on a preliminary -0. 44, R. 1— Decree appealed from not erro- 

point and thus the order is not appealable. 44 Cal. 929 neous or unjust — Leave to appeal as Pauper. 

foil. {Abdur Rahim a7td Oldfield, J Jf) PONANGI Where the decree appealed from did not appear to. 

Venkata SubbaRAIDU v . Zemindar of NuzvID. be contrary to law or to some usage having the force- 

60 I. C. 609 • 12 L. W. 667. of law or otherwise erroneous or unjust, the appellate 

-0. 43, B. 1 (u)— Remand not ustder O. 41 , R. Court did not admit an application to appeal as pau- 

23 — No appeed lies. per even conceding that the applicant was a pauper 
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c P CODE (V OF 1908). 0. 44, K. 1. 

/.) 29aVi): 

A. I. R. 1922 Lah. 391 (1). 
___ 0 . 44, R. 1— PriK'iso—Applicability of^Lcavt 

The pnn-iso to O. 44 i '• ^ is not appli¬ 

cable unless it should be found that the applicant ,s a 
caOle uiufs (y^jfjrAli /) SHRIMATI ViDYA 

Droper person* \Z.ar< 2 ^ y ./ 

W\>j'ri V I‘\ I DAVAIv IvAPUR* 

\\AN1I.. J.'i eLah.L.J. 205: 80 I. 0.649 (2): 

A. I. B. 1924 Lah. 536. 
_ 0 44 , R. 1 - Leave to appeal in forma pauperis 

_ Pismissal of opplicaiion does not involve dismissal 

'"'^ThCVe’is a distinction between applications to sue 
as a pauper, and applications to appeal as such. The 
distinction was deliberately drawn by the legislature. 
40 M 687 Kef. In the case of an application to sue, 
the plaint is an integral portion of the application, in 
the case of an appeal, the memorandum of appeal is 

a separate document. Consequently the dismissal of 
the application for leave to appeal as a pauper does 

not in^volve the dismissal of the appeal. An order of 
the Court directing payment of 

could be made under S. 149, C. P. Code, is valid and 

proper. On payment of the Court-fees the appeal is 

V. ^UNOAR UA ^ ^ J ^ 225 

_ 0 44 , R. 1 (Proviso)— Appeal lies only 

when correctness or reasonableness of decision is doubt- 

^'^The terms in the proviso merely indicate that the 
Court, before admitting a pauper appeal, should be 
satisfied that it is not merely a frivolous appeal and 
that there are reasonable grounds for doubting the 
correctness or justness of the decision of 

Court. {Srinivasa I C 960 

ramUDU V. M. KaMANNA. 22 L.W. 23 : 87 LC. 960 . 

A. I. R. 1925 Mad. 1178 : 49 M. L. J. 353. 

- 0. 44. R- 1“ t^auper application and memo 


randum of appeal—Reiection of former—Proper order 
to pass on latter. . 

When an application for leave to appeal /// forma 
pauperis is presented along with the memorandum of 
appeal and the former is rejected, the proper order to 
pa£ on the latter is to give the party time to pay the 
Court-fee on it. The two documents are separate and 
must be separately db-posed of. Difference in proce- 
dure under O. 33 and O. 4 I pointed out. ^Dalal. J.C.) 
SAJJAD ALI khan .. JaGMOHAN DAS.^ 

_ 0 , 44 , R. 1, Proviso — is manda- 

The Court is entirely precluded from admitting an 
application under O. 41 . E. i unless satisfied that the 
decree of lower Court, is contrary to law or to some 
usage having the force of law, or is otherwise erro¬ 
neous or unjust. The direction contained in the 
proviso to the Rule is mandatory. (.Adami and Sen, 
/ / ) raJendra Prasad Bose V. Gopal Prasad 
•^qsE. 4 Pat. 67 : A I. R. 1926 Pat. 442. 

_J_ 0 . 44 , B. 1 — Leave to appeal in forma pauperis 

—Merits of the case—Herw far to be considered. 

It is no doubt open to the Court when an applica¬ 
tion for leave to appeal in fsrma pauperis comes 
before it for admission, to reject the application if it 
is not satisfied that the judgment is contrary to law or 
otherwise erroneous or unjust. But once the Court 
has admitted the application and ordered notice to 


C. P. CODE CV OF 1908), 0. 46, R. 4. 

the opposite party and the Government, the question 
whether the proviso under O. 44 , R- I C. P. Code has 
been complied with or not cannot be considered. 
{A/iller, C. y.and A/ullich, /.) MX. BUCHAN DaI 
V. JUGAL KISHORE. 

2 Pat. L. B. 163 : A. I. R. 1924 Pat. 791 (1). 
_ 0 , 44 . R. 1— Re^-ord of evidence cannot be 

referred to. ... , 

Under O. 44 , R. i, the Couit has no right to refer 
to the record of evidence. The Court must confine 
ip^elf to the judgment and decree appealed from. 
(Carr and Brown, J/.') MaUNG THA DIN DAW 

Paw. 4 Bvr. L. J. 55 : A. I. R. 1925 Bang. 249. 

_0.45— Application for leave to appeal—Re¬ 
view petition successful—Reversal in appeal—Effect on 

original application, . . 

An application for leave to appeal to the Privy 
Council and a review petition were put in against the 
judgment of the High Court. The latter proving suc¬ 
cessful no order was necessary on the former. In an 
appeal against the order granting the review the same 
w as reversed by the Privy Council. Held, the origi¬ 
nal application for leave to appeal was still alive and 
leave could be granted thereon. (^Harrison and 
Zafar Ali, /P.) NEKI v, CHHAJJU RAM. 

4 Lah. W : 77 I. C. 869 : A. I. R. 1924 Lah. 226. 
_ t^^^Power of High Court to add parties 

Pending appeal to Privy Council. 

There is no power for the High Court under order 
45 of the C. P. Code to add parties pending appeal 
to the Privy Council. {Rutledge and Heald, //.) 
KaLENTHER AmmAL V. Ma Ml. 3 KaBg* 474. 

_0. Privy Coufuil appeal-^Death of\second 

respondent—Abatement—Application for certificate 

declaring who are deceased respendenVs legal represen¬ 
tatives— Refusal of certificate—Delay in preparation 
of record—Enquiry Ordered, 

Where an appeal abates as against a party to a 
Privy Council appeal, it abates as regards all orders 
recarding costs incidental thereto as a consequence. 34 
M 76 followed. A delay of three years having 
occurred in the preparation of the record of the 
appeal for His Majesty in Council, the office was 
directed to report the reasons for the delay and to 
show how far that delay was due to inaction and \vant 

of prosecution on the part of the appellants w^th a 

view to action being taken by the Court under R. 70 
of the rules relating to appeals to the Privy Council. 
{Robinson, C. /. and May Oung, /.) D. L. SaKLAT 
jivi i A 2 R. 91 : 3 Bur, L. J. 30 ; 

* 80 I. C. 744 : A. I. E. 1924 Rang. 217. 

0. 45, E. %—Certificate—Cvntgnts 


A certificate issued under O. 45 niust clearly show 
whether it fulfils the conditions of S. 1 10 or is other¬ 
wise a case fit for appeal to Privy CouncU under 
S. 109 (c). {Lord Buchmaster.) RaDHA KRISHNA 
AYYAR SWAMINATHA AYYAR* 

44 Mad. 293 : 19 A. L. J. 161 : 48 I. A. 31 
23 Bom. L. R. 718 : 26 C. W. N. 680 
33 C. L. J. 227 : 13 L. W, 321 
(1921) M. W. N. 119 : 601. C. 85 
29 M. L. T. 418 (P. C.); 40 M. L. J. 229 

On Appeal from 40 I. C. 687. 

_0. 45, R. A—Essentials for, ^ 

Under O. 45. !'■ 4 of the C. P. Code consoUdaUon 
for purposes of valuation for leave to appeal to the 
Privy Council is admissible only when the salts in 
question involve substantially the same questions for 
determination and have been decided by the same 
judgment. {Oldfield and Krishnan, J J,) RAJA 

raJeswara V, Arunachelam. „ t t aoa 

73 I.C. 217 : A. I. R. 1923 Mad. 608 : ^ M. L. J. 424. 
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<C. P. CODE (V OF 1908), 0. 45, K. 4. 

% 

■-0. 46, B.. 4— Consolidation—When permis' 

sidle. 

O. 45 , R. 4 , C. P. Code allows consolidation bat 
•only to make good a defect of pecuniary valuation and 
not a defect of any other kind. Tlie rule speaks only 
of the consolidation of different suits decided by the 
-same judgment but the principle applies where the 
interests of the two parties are so entirely separate 
that they are practically defendants in two different 
•suits decided by one judgment. (Batten, J. C. and 
.Hallifax, A. /. C.) SetH NaRAVANA DaS v. MT. 
KamlaBaI. 69 I. C. 525 : A. I. H. 1923 Nag. 198. 
-0. 45, R 4— Consolidation when allcnutd. 

Under O. 45 , R. 4 the case is only consolidated for 
"the purpose of pecuniary value. It does not matter 
•what the reason is why the appeals are consolidated. 
'Once they are consolidated for whatever reason they 
"form in fact one appeal and the parties in that appeal 
must be treated just as the parties in one suit. 
(Dawson Miller, C. J. and MulUck, /.) THE 
MIDNAPUR ZEMINDARI CO. V. MaDAN MaRWARI. 

70 I, C. 782 : 1923 P. H. C. C. 17 : 

A. I. R. 1923 Pat. 215. 

■ -0. 45, R. 4— *Juds'ment'—Meaning of — Re- 
•guirements of R. 4 . 

‘Judgments’ in R. 4 refers the judgment appealed 
against, t.e., the judgment of the High Court. Accord- 
in z to the rule the judgment which their Lordships 
of the Privy Council have to consider should be the 
same judgment in the consolidated appeals and the 
rule does not mean that they should have in the same 
case or in the same appeal to consider the effect of 
several judgments of the High Court. (Miller, C. J. 
and Mullick, / .) DeOKI NaNDAN PRaSAD v. NarA- 
SINGH RaUT. 6 P. L. J. 97 : 2 P. L. T. 157 : 

60 I. C. 517 : 1921 P. H. C. C. 145. 

■" 0, 45, R. 5— Form of enquiry is in discretion 
of Court. 

In a case remanded for enquiry and report as to the 
-value of subject-matter of the suit the Court has dis¬ 
cretion to determine whether there should be a local 
enquiry f )r determining value. (Sattderson, C. J. 
■and IValmsley J.) PRANADA NaTH ROY BAHADUR 
2 /. BaSIRUDDIN QuaZI. 82 I. C. 744 : 

A. I. R. 1925 Cal. 414. 

■0. 45, R. l-.— T'ime for furnishing security — 
Act XXVI of 1920 . 

An appeal to His Majesty In Council from a decree 
passed before the coming into force of Act XXVI of 
1920 is governed by O. 45 , R. 7 as it existed before its 
amendment and the period for furnishing security is 6 
months. Where cash is offered as security before 
the expiry of 6 months but is accepted after that 
period owing to the court’s delay the deposit must be 
deemed duly made. (Mears, C. J. and Banerii, y.) 
Debi Rai V. Prahlad Das. 44 A. 242 : 

20 A. L. J. 51 : L. R. 3 A. 94 : 65 I. C. 340 : 

A. I. R. 1922 All. 87. 

-0. 45, R. 7 —Rime for furnishing security 

and deposit cannot be extended by more than six weeks. 

Under O. 45 , R. 7 as amended by S. 3 of Act XXVI 
•of 1920 the High Court’s discretion to extend the time 
for furnishing security and making a deposit for trans¬ 
lation and printing and other charges has been cur¬ 
tailed and limited to the period mentioned in the 
amendment. The High Court has no power to extend 
the period beyond six weeks. (Mears, C. J. afid 
Banerfi^ /.) RAM DHAN v. PraG NaRAIN. 

44 A. 216 : 20 A. L. J. 13 : 65 I. C. 249 : 

L. R. 3 A. 634 : A. I. R. 1922 All. 43. 

0. 45, R. 7 —Decree amended on review — 
Deave to appeal to Privy Couneil — Limitation. 


C. P. CODE (V OF 1908). 0. 45, R. 7. 

On an application for leave to appeal from a decree 
of the High Court which reversed the decree of the 
Court of first instance, the decree of the High Court 
was first passed on the 29 th November 1921 but on an 
application for review it was modified on the 9 th May 
1922 . Held that the period of limitation for the ap¬ 
plication for leave to appeal to the Privy Council is to 
be recounted from the latter date, on which a new 
decree was passed in substitution for first one. (Abdul 
Raoof and Alartineau, JJ.') NaWAZ AI.I v. ALLU. 

4 Lah. 186 .• 75 I. C. 620 : 6 Lah. L. J. 44 : 

A. I. R. 1924 Lah. 82. 

—0. 45 , R. 7— Where Special leave was granted 
by P, C. under S. 112 , C. P. Code, High Court cannot 
demani security. 

O. 45 , R. 7 applies to the case where a certificate is 
granted by the High Court, but when the special 
power under S. 112 is exercised by the Privy Council, 
the High Court has no jurisdiction to call upon the 
appellant to deposit security without any order of the 
Privy Council. (Dalai and Simpson, A. J. Csf) 

Mata Pra.sadi'. Nageswar Sahai. 

11 0 . L. J. 195 : 76 I. c. 335 : 

A. I. R. 1925 Oudh 99. 

0. 45, R. 7— Power to extend time—High 
Court cannot extend period. 

Power is given to extend the first period of 90 days 
from the date of the decree up to a period of 60 days 
on cause shown but the Court has no power to extend 
the period of 6 weeks from the date of the grant of 
the certificate for the filing of the security and neces¬ 
sary costs. (Lyle and Aslnoorth, A. J. Cs.') ASHIQ 

Ali V. ArJuman un-nissa. 25 0. C. 254 - 

70 I. C, 937 : A. I. R. 1923 Oudh 50 (1)! 

-^0. 45, R. 7— Security must be in cash or 

Geevt. security—Order for, when to be made. 

As an ordinary rule security shall be furnished in 
case or in Government securities while the proviso to 
O. 45 , R. 7 allows some other form of security. It 
provides against any delay by reason of such permis¬ 
sion being given by requiring that the order for such 
other form of security might be passed at the time the 
certificate is granted. While, therefore, it is open to 
the applicant to move the Court to permit security in 
any other form to be granted it is essential the court 
should be so moved before or at the time of the hear¬ 
ing of the application for leave to appeal when a cer¬ 
tificate would be granted. If no suen order is obtain¬ 
ed at the date of the grant of the certificate security 
must be furnished in cash or in Government securities 
within the period allowed by O. 45 , R. 7 , C. P. Code. 
(Robifison, C.J.andMaung Kin, J.) KIRKWOOD 

Maung Sin.^ ^ _66 I. C. 548 ; 11 L. B. R. 213. 

" “—^5, R. 7— Time for furnishing security 

can be extended. 

It is competent to the High Court to extend the 
time for furnishing security for the costs of an appeal 
to His Majesty in Council if the appellant shows co¬ 
gent reasons for such extension and also satisfies the 
Court that he has exercised due diligence during the 
period allowed. The mere fact that he has not been 
successful in his attempt to raise a loan is not a suffici¬ 
ent reason, ii All. 7 ; 14 Mad. 391 ; 44 P. R 1910 ; ii 
C. W. N. 1104 Ref. (Maung Kin and Duckworth, 

J J.') PONNAMMAL V. THE BANK OF RANGOON. 

65 I. C. 450 : 11 L. B. R. 108. 

I O. 45, R. 7 (1)— Application to furnish secu¬ 
rity in other form than cash or Government bonds is 
incompetent if made after grant of certificate. 

An application that, on the ground of special hard 
ship some other form of security may be allowed to be 
furnished, if made subsequent to the making of an 



15 35 


QUINQUENNIAL DIGEST. 1921—1925 


1536 


C. P. CODE (V OF 190S). 0. 45. R. 7 (!)• 


I C. P. CODE (V OF 1008), 0. 46, R. 1. 


order qiantinR the rertificate under R- 7 (»)• 
petent' The contention that K- jCO refers not to 
fhe granting of a certificate but to the actual issue of 
the documoU called the certificate is curious and un¬ 
tenable. (1 \-nk.U.,s„l,hi K.,o and Sr.mvau, 

//) K. AKUNACHAl.A NAinU ;/ S. K. 5’AI.A- 

J y ■> . ..... 21 L W 147 • 86 I. C. 201 : 

KRISHNA cv < 0 .^ ^ 1925 Mad. 449 : 48 M. L. J. 134. 

_0 45. R. 7 to Privy Couuctl- 

Delay ut /« seeunty—D^tension or iime—lVot 

eryanted without cohort reason. 

The t:oart will not grant an extension of ^ime to 
furni-h security for costs in an appeal to the Pnv> 
Council. The dithculty in lurnishing 
is. not a sulhcienily cogent reason, lo C. 557 .M Ma . 
391 followed. and Mauug ,^3 

^^^Aiie^o.dt''mac?e out of time is not one made to the 

.attfac'ion of Court within O 45..K- 8 ; 

both for security and deposit are Klentical. 20 A L 

1 l-ifoll (Mears.C. J. and PigHott, J.) JaG 

MOHAN Sak.aN z'. All 572 

T p s A 40 84 I. c. 53a : A. I. R. All. or^- 

o A , P 8 fh )—fudicial Committee's Pules, 

.arin,-Proc. 

‘^The omission to give no-ice to the respondents of 

the admission of an appeal to the ^ po„. 

sufficient ground for rehearing P''o.''“Jed the respon 
‘dents in Uct knew of the admission Uord Shau, 
Lord I'hUUmorr. S,r John Ed go. An,Cor S-^ 

j:jcnh,nsj. H-BU JINOH .. S..0H. 

4 P W. R. 1921 (P. C.). 
0.45. R. 13 and 0. 41— ■If'ptal to Privy 


The inherent powers of the Court to*^ stay execution 
of ito decree should be sparingly used and the onus is 
clearly on the applicant to establish good grounds for 
staying execution (^JCincoid, J[. C» and Astoft, A> 

C ^ NaKUMAL V. JaGATMAL. 82 I. C. 739 t 

'' A. I. R. 1925 S nd216. 

_ 0 . 45 , R. 15 —Order of Privy Council — 

Transmission — Execution — Limitation — Right of 
person not a party to Privy Council—Appeal to apply 
for restitution. ... , 

Though O. 45 . R- 15 . C. P. Code, makes it part of 
the piocedure for the enforcement of orders of His 
Majesty in Council that the person desiring to obtain 

execution of such an order shall obtain its transmis¬ 
sion. it is inconvenient, if not impossible, to require 
that each person interested in the execution of a 
particular order shall obtain a separate transmission 
when that order has already been transmitted at the 
instance of another successful party. The fact that a 
peison applying for restitution was not a party to aa 
appeal to the Piivy Council does not disentitle him 
to such relief. 17 M. 82 ; 25 M. 426 referred to. 
{Oldfield and Devadoss, J J.') BaLUSAMI IYAK 
VENKATASWAMI Naicken. 

32 M. L. T. 249 (H. C.l : 75 I. C. 219 : 

A. I. B. 1924 Had. 96. 
0. 45, B. Order or His Majesty in 


Councl -Stay' of cxccntion hy the Disirnt Court 
Whether legal—Court , meaning of. 

TheDt. Court has no 0 "*^^ for 

Slav of execution or giving security under O. 41 for 
pendbig an appual from the High Court to the Privy 
Council. The P°«e-;v;‘h regar^d fo 

orderthe'^Cr'iurt m.ay allow the decree appealed from to 

be execa.«l taking ^such security , 

as the court thinks fit for the clue performance of any 
order which the Privy Council may make on the appeal. 
Thr provisions of this rule are ^ 

govern all que.stions regarding the 

decree under appeal before the Privy Council and the 
provisions of O. 41 . 1 C 6 have no application and the 
Proper court to deal with ihe matter is not the original 
?:ourt hut the High Court. 3 Pat. L. J. 4 ° followed 
In such circumstances the Court 

Court. (,Carr and Brooun. JJ.) .T®.^ ^58 • 

V MaUNG PO Kin. 4 Bur. L. J. 50 • 3 Bang. lo8 • 

88 I C 992 : A. I. R. iw2o Rang. 

_ 0. 45. R. 13 and S.151— crt« stay evccu- 

tion even before grant of iferttficate. 

The wording of O. 45. R- 13 clearly shows that the 
Court has power to stay execution after ^rant of a 
certificate and though no power has been specifically 
conferred on the Court under O. 45* R* ‘3 to stay exe¬ 
cution prior to that stag', the Court has power to stay 
even before the grant of a certificate if not under this 

rule, under S. 151 - 40 Cal. 955 Foil. 19 R- *°^PP^ 

6 S. L. R. 86 Not Foil. {A'tncaid, /. C. and Aston, 
A / C^ NARUM aL z'. Jagatmal, , 

82 I. C. 739 : A. I. E. 1925 S nd 216. 

_0. 45, B. 13— Applicant must show good 

grounds for obtaining stay. 


Council— Transmission of—PtAver to impose conditions. 

Where a High Court acting under O. 45 , R 1 $ of 
the C. P. Code transmits an order of His Majesty in 
Council to the first Court for execution it is compe¬ 
tent to the High Court to give directions to pay out 
the money on taking sufficient security from the decree- 
holder {Daniels and IVazir Husan, A. J. Cs.) 

Rani BUai RaJ Koer v . Thakur Jai Indra 
PLmiur sibOH. ®o-,^. /.,*,-e%Vo“dr3V. 

____0. 45, R. 15— Mandatory — Non-compliance— 


"^^he provisions of O. 45 . E- IS are mandatory and 
failure to comply with them renders execution 
application liable to dismissal. {Adami and Bu^kntll. 

//'i mt bhagwanta Koer v. Zamir Ahmad 
khan * 5 rat. L. T. 451 : 78 I. C. 766 : 

1924 P. H. C. C. 221 : 3 Pat. 896 : 

A. I. B. 1924 Pat. 576. 

_ 0, 46, R. l^Pcnvcr to decide case referred 

does not include power to hear appeal. 

A power of reference is not a modified form of ai>- 
pellate iunsdiction. A right of appeal is a right con- 
ferred on the suitor. A power of reference is a power 
vested in the Court. It lies in the sole discretion of 
the Court to exercise or not to exercise it. An appeal 
presupposes a decree or order already p.-is^ed against 
which the appeal is directed. The power of reference 
IS exercised while the case is still pending in order to 
enable the Court to arrive at a correct decision. A 
Couit to whom a reference can be made is not neces¬ 
sarily authorised to hear appeals from the Court mak¬ 
ing a reference. 3 P- S. J. s 8 > Kan- 

haiya Lai and Daniels. J J.') ABDUL /AHMAN t;. 
ABDUL Rahman. 23 A. L J. 385,. 

L. B. 6 All. 191 (Civ). . 87 I. C, 51: 

47 Alb 513 : A. I. B. 1925 ; All. 380 (F.B.). 
_0. 46. B. Leave to sue—Receiver in In^ 

solvency—Distinction. . ^ 

A Receiver appointed under the v 

Procedure merely holds the estate on behalf of the 

Court. The estate does not vest in him, nor does ne 

in any way represent it. Leave of the Court is nec^ 
sary in order that by impleading him the esUlf 
bound. A Receiver under the Insolvency Act holds a 
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different capacity altogether. He is more than a meie 
officer of the Court. Under S. 28 ( 2 ) the insolvent’s 
estate vests in him. He alone, and no one else, 
represents the estate. He therefore is the proper par¬ 
ty to be impleaded in the action. No leave is 
accordingly necessary for suing him. i^Lindsay and 
Si4laiman, JJ.) MaHRANA v. DavID. 

21 A. L. J. 737 : L. R. 4 A. (Civ.) 483 : 
46 All. 16: A. I. R. 1924 All. 40. 

-0. 46, R. 1— Applicability. 

O. 46 , does not apply to miscellaneous proceedings. 
(25 Bom. 327 ; "^6 Mad. 16 , Ref.) (^Snhrawardy and 
Duval, y/.) D. TaNCRED V. D. N. MULLICK. 

40 C. L. J. 578 : 84 I. C. ■ 
29 C. W. N. 521 : A. I. R. 1925 Cal. 391. 

-0. 46, R. 1 —/^cnt Controller is Court but 

inquiry before hint is not a suit within A*. \—~Calcutta 
Rent Act, S. 24 . 

The Court of the Rent Controller is in certain res¬ 
pects a Coujt of Civil jurisdiction but the enquiry 
before the Rent Controller is not a suit within the 
meaning of O. 46 , R. i and therefore the Rent Cont¬ 
roller cannot make a reference under this order (1922 
Cal. 427 i 1023 Cal. 169 , Ref.) {Suhrawardy and 
Duval, JJ.) D. TaNCRED v. D. N. MuLLICK. 

40 C. L. J. 578 : 84 I. C. 643 : 29 C. W. N. 621 ; 

A. I. R. 1925 Cal. 391. 
———:-0. 46, R. 1— Reference — Sub/ect of'‘Sanction 
to prosecute. 

O. 46 , R. I refers only to such questions as may 
arise in the trial of a suit and not to questions arising 
on an application for sanction, which cannot, in any 
sense of the word, be considered as a trial of a suit. A 
reference arising out of such an application is incom¬ 
petent. {Moti Sagar, J.) BaLWANT RaI V. 

NlAMAT khan. a. I. R. 1924 Lab. 666. 

I — 0. 46, R. 6 — Rowers of High Court. 

When a High Court hears a reference, it acts like 
a Court of appeal quite as much as it undoubtedly does 
when it hears an application for revision, {.^looher/ee, 
A. C. y., Fletcher and Walmsley, JJJ) MahaRAJaH 
BIRENDRA KISHORE MaNIKYA BAHADUR v. SeCY. 

OF State. 25 c. W. N, 80 : 

61 I. C. 112 : 32 C. L J. 433. 

-0. 47, R. 1. 

Conversion. 

Grounds for Review. 

Inbereot Power. 

Mistake or Error. 

New £v:dence. 

Order for Review, effect of. 

Other Svff.c'ent Reason”. 

Power of Court. 

Miscellaneous. 

Conversion. 

-0. 47, R. 1 and 0. 9, R. 13 — Conversion- 

Registration, 

A successor-in.office has jurisdiction to change the 
registration of an application from one under O. 47 , R. 
I to one under O. 9 , R. 13 when the application is 
made under both the provisions, registration being 
purely a ministerial act. (^Coutts and Macpherson, J J.) 
MAHABIR V, BALKISUN. 3 p. L. T. 29 : 

1922 P. H. C. C. 76 : 1 P. 48 : A. I. R. 1922 Pat. 376. 

-0. 47, R. 1 —Conversion — Application for 

setting aside Ex parte decree — Defendant's agent’s 
negligence alleged as ground—Application cannot be 
treated as one for review. 

Where an application to set aside an ex parte decree 
or to restore a previous application (which had been 
dismissed for default, for setting aside the ex parte 

Q. D.—VOL. I—97 


C. P. C0DE(V0F 1908). 0. 47, R. 1—Grounds for 
review. 

decree was asked to be treated as an application for 
review, Held : it could not be so treated because (i) 
it was not an application for review but one for setting 
aside ex parte decree ( 2 ) it was not stamped as an 
application for review’ and ( 3 ) the negligence of the 
former agent of the defendant which was the ground 
put forward was no justification for applying for this 
particular remedy. ^Young, J.) Ma NaW NaW v. 
V. E. S. S. SOMASUNDARAM CHETTY. 2 Rang. 655 ; 

85 I. C. 324 ; A. I. R. 1925 Rang. 187. 

Grounds for Review. 

■ .. 0 . 47, R. I —Grounds for review ^Power of 

appellate court. 

Under O. 47 , K. I which reproduces S. 623 of the 
C. P. Code, 1882 . a party has a right to apply fora 
review of judgment to the court that has decided the 
case before an appeal has been preferred. The grounds 
on which such an application may be made are speci¬ 
fically set forth in R. I. {Afr. Ameer All.) InDRAJIT 
Pratap Bahadur v. Amar Singh. 

4 P. L. T. 447 : 1 P. L. R. 345 : 

21 A. L. J. 654 ; 2 Pat. 676 : 60 I. A. 183 : 

39 C. L. J. 318 : 33 M. L. T. 233 : 
L. R. 4 P. C. 123 : L B. 5 P. C. 8 : 

28 C. W. N. 277 : 18 L.W. 728 : 
25 Bom, L. R, 1259 : 74 I. C. 747 : 39 C. L. J. 318 : 

A. I. B. 1923 P. C. 128 : 46 M. L. J. 578. 

-—.0. 47, R. 1 —Grounds for Review—Fraud or 

undue influence—No discovery of new matter—If 
ground for review—Compromise decree. 

Fraud or undue influence un-accompanied by the 
discovery of any new fact is not a ground for reviewing 
a compromise decree. It does not amount to “ other 
sufficient reason” which has to be read efusdem 
genet is with what goes before. A ground for review 
must have existed on the date of the order sought to 
be reviewed and not have come into existence subse¬ 
quently. {_Sulaiman and Boys, JJ.) NaTHU MaL 
V. Raghubir Singh. 89 I. C. 946 : 

L. B. 6 A. 669 : 23 A. I. J. 1029. 

-0, 47, R. 1 —Grounds for review—Dismissal 

of appeal for default. 

Where an appeal against a decree has been dismis¬ 
sed foi default and that order of dismissal has become 
final, the appellant cannot thereafter apply for review 
of the judgment. (Figgott and Walsh, JJ.) Man- 
phul Singh v. Hakim Hamid Ali Khan. 

21 A. L. J. 416 : L. R. 4 A. 276 : 

74 I. C. 528 : A. I- R. 1923 All. 676. 

■ - - 0. 47, R. 1 —Grounds for review — Commis' 

sioner for taking accounts. 

A Commissioner in order to take accounts may in 
his discretion and on proper grounds re-open the en¬ 
quiry into any one or more of the items before his 
report is made. Until then he decides nothing that is 
final and conclusive. Having given every opportunity 
to a party to prove his objection to a particular item, 
and when the Commissioner has after hearing the 
parties recorded his finding; it is highly undesirable 
that he should reopen the enquiry merely because he is 
invited to do so by the party. The enquii-y must be 
final and if he does re-open the enquiry, it must be on 
grounds similar to those mentioned in O. 47 ,IR. i ; not 
because the provisions of O. 47 , R. i apply to proceed¬ 
ings before him but because that rule affords the 
best guide in a matter of this kind. If the enquiry is 
re-opened on grounds which are not proper, the 
party aggrieved can object only by way of exception 
to this report. {^Mulla, J.) FERNANDEZ v. RODRI¬ 
GUES. 47 Bom. 593 : 25 Bom. L. B. 280 : 
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C. P. CODE (V OF 1908). 0. 47, H. 1 —Grounds for 
review. 

A. I. E. 1924 Bom. 231. 

_ 0 . 47 . Rr. 1 and ^—GrouuJs for review- 

inherent power—Exercise of—Appeal from. 

Where a suit was dismissed for default though one 
of the plaintiffs was personally present at the time of 
the hearing and on an application for review the trial 
Court purported to set aside the order of dismissal tor 
default, acting under the inherent powers of the 
Court Held, that though there was no sufficient 
cause for entertaining a review, there was no appeal 
from the order of the Court below. 

Basanta Kumari Gupta Abhoy ^hankek 
CVM 37 C. L. J. 99 : 73 I. C. 306 : 

^ A. I. B. 1923 Cal. 450. 

_0 47. R- li andO. 43. R. 1 Grounds 


for review. . . 

An appeal against an order granting a review on the 

ground the order sought to be reviewed w-as really an 

earlier order, does not lie. O. 43 , R. 1 («) 

read with O. 47 . R- 7 by which the grounas on which 
an order granting a review can be set aside on appeal 
are limited. (Hcwhould and Suhrawardy, JJ-) 
SURVA NARA.N .. KUNniRHAR^.. ^ ^ ^ ^ 

_0. 47, R. l~Grounds for revtew—Reversal 

of High Court's decision by Privy Council^Effect of. 

The ground for review under O. 17 . K. 1 , C.P- Cod 
must be something which existed at the date of the 
decree and the rule does not authorise the review of a 

decision which :was right when it was made on the 
ground of the happening of 

Where the lower court had decided a case followi g 
the decision of the High Court in a connected case 
which was subsequently reversed on appeal by 
Privy Council the reversal of the High Courts, judg¬ 
ment is not a ground for review of the lower court s 
judgment. 24 M. i (P. C.); 4 M. L. *6 
B. 330 : 3d .A- 566 ; 31 B. >28 13 M. L T. 225 
1 Pat L. J. ^72 Ref. (^A umaraswamt SaStrt^ J.) 
Gannabathula VENKAMMA V\ GaNNAB^'HULA 

KA.Ga KAO. (192.) 3 M. W.^N^304 t W. 593 ; 

A. I. R. 1922 Mad. 227 : 43 M. L. J. 33. 

_0. 47, R. Grounds for review— Mistake of 


C. P. CODE (V OF 1908), 0.47, E. 1—Intoront Power. 

__0. 47, R. I — Ground for Review—Existence 

OH the date of decree. 

A ground for review must be in existence on the 
date of the decree. i^Baker , p. C.) BaLWANIRAO v, 
Farid Saheb. 8® I C. 216. 

___— 0. 47,R. 1 — Grounds for review—Different 

view of law taken siiuce original judgment. 

The ground for a review must be something which 
exists at the time of the decree. There is no authority 
that review can be granted because of the happening 
of some subsequent event. It may be that the decree 
of a couit would have been different had the new law 
been in force. But if it was not in force at the passing 
of the decree and the decree was perfectly correct 
there is no ground for review. {,Prideaux^ A. J. C.) 
SarfaraJ Khan v . Ramchandra. 

73 I. C. 4 : A. I. R. 1924 Nag. 70. 
0. 47, R. Grounds for review — Seope. 


law—Review does not lie. . 

A Court hearing an application for review ot a 

decree made on appeal has no power to order a review 
upon the ground that the decision was wrong on the 
merits, or on the ground of a mistake of law. a 
judgment cannot be reviewed under O. 47 , K. i 
on account of some mistake or an error apparent on 
the face of the record when the alleged mistake or 
error is a wrong exposition of the law as, for instance, 
when the judgment is based on a precedent which has 
been notified by a ‘Subsequent decision. Even assum¬ 
ing that the discovery of an authoritative precedent, 
by which a precedent relied on in the juUgincni nas 
been modified, amounts to the discovery of new and 
important matter or evidence within the meaning of 
O 47 , R. I (t)t such a discovery is not a ground tor 
review without strict proof that the subsequent autho¬ 
rity was not within the knowledge of the applicant 
or could not be produced by him when the decree or 
order was passed or made. There would be no finality 
to the original decree if a review can be sought on 
account of real or supposed errore of law, a process 
which might be continued indefinitely. 3 Pat. 134 ; 
44 I. C. 161 ; 63 I. C. 344 ^o\\. 46 Mad. 955 List. 

{Baker, J.C. and Prideaux A./»C.) RaMACHANDRA 
MAHADEORAO Z/. GOVINDRAO, 8 N.I. J.31: 

87 I. C. 126 : A. I, R. 1925 Nag. 266. 


Counsel was alleged to have erroneously abandoned 
evidence, but Court considered admissibility of 
evidence. Held-. No review lies. yNeave. A. /. Cf) 

MaDHO PRASAD z/. SUKH DIN. ^ 

A. I. R. 1926 Ondh 644. 

_0. 47, R- 1— Grounds for review—Wrong 

decision, if a ground for. 

A wrong decision on a question of law, is not a 
sufficient ground for review. 

RUGUAIYA KHANAM 7^ FaZL HaQ. 63 I.. C. 344: 

24 0. C. 154. 

_0. 47, R. 1— Grounds for review—Omission 

to raise a point of law—Error apparent on the face of 

the record. . 

The mere omission to raise a point ot law which, 

had it been raised, might and probably would have 

brought about a different result is not necessarily a 

‘•mistake or error apparent on the face of the record 

for which a review can be claimed. 13 Cal. 62; 20 

C. W. N. 1099. {Dawson Miller, C. J' and Coutts^ 

J.') KAMLA PRASAD V KUNJ ^^HARI. 

1922 F. H C. C. 1 : A. I. R. 1922 Pat. 119. 
_^0, 47, B. 1 —Grounds for review—Order as 

to costs. .« ..u A 

A Court can review an order as to costs, if the order 
is not a proper one. {Jwula Prasad and Adami, JJ.) 

BRAJA SUNDAR V. Jagannath. ow 

6 Pat. L. J. 284 . 63 I. C. 768 : 3 P. L. T. 67 : 

A. I. E. 1922 Pat. 1. 

_0. 47, R. Grounds for review—Bengal 


Teuaiuy Act, S. 153 * .. . , 

S. I C 3 of the B. T. Act bars an application under 

O. 49 , R- 13 otO. 47 . R. I. unless the application 

injuries sustained by the applicant on account of the 

decree or judgment, and he deposits in court the 

amount of rent admitted by him to be due. If no 

rent is admitted to be due, no deposit is 

{/wala Prasad, /.) CHANDRA 

V,. 2 P. L. T. 372 T 62 I. C. 80 : 

1921 P. H. C. C. 301. 
_0. 47, R. Grounds for reviejo—Diversity 

^^The mere fact that another Judge is inclined to take 
a different view of the case from that taken by a 
Judge who originally decided the case, is no ground 
for review. 2 U. B. R. 608 : 2 U. 53*1 ; 2 U. B. 

R. 7 ; 10 I. C. 993 Ref. {Brottm, /. C.) ' 

Ma KyiN. (1921) 4 U. B. B. 27 : 64 I. C. 895 : 

MAi^YiJN. V A. I.B. 1922D.B. 16. 

Inherent Power. 

_0. 47. B. l—/nherent power—Under IS*' 

C. P. Code, also Court can review — C, P, Code, 
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C.P. CODE (V OF ISOS'), 0. 47, B 1—Mistake or 
Error. 

Apart from O 47 , R. 1 , the Court has inherent power 
•under the new Section 151 of the C. P. Code 
■of 1908 to make such orders as may be necessary 
for the ends of justice and thus to review its wrong 
orders or decisions passed previously. 20 All. 11 
Foil. {.Jwala Prasad and Foster^ J MANI LaL 
V. Durga Prasad. 0 Pat. L. T. 425 : 

1924 P. H. C. C. 254 : 3 Pat. 930 : 
80 I. C. 667 (2) : A. I. R. 1924 Pat. 673. 

Mistake or Error. 

■ —0. 47 , B. 1— Mistake or error —“ Error 

4 ipparent on the face of the record ” includes a change 
sn tne ^onstructicn of law on a subject > 

Where a judgment was delivered following 39 All. 
437 {Sahu Ram v. Bhup Singh^ but by the time an 
application for review of that judgment came on 
for hearing, the case in 1924 P.C. 50 {Brit Narain v. 
Mongol Pd.) had been decided and the judgment deli¬ 
vered by the Court was found to be wrong in view of 
the latter decision, held', that the words “error 
apparent on the face of the record ” cover a case like 
this and that th? application should be granted. 
l^lVal/nsley and Snhrawardy, JJ •) BrINDABAN 

Chandra Ghosh v. Damodar Prasad Pandey. 

29 C. W. N. 148 : 85 I. C 65 : A. I. R. 1925 Cal 304. 

-0. 47, R. 1— Mistake or error—Amendment of 

Becree—If proper—Excusing delay in applying for 
review. 

Where a court passes a personal decree where it 
ought not to have done so, and the same is found out 
by the party aggrieved only when it is sought to be 
•executed his remedy is not by way of amendment but 
by way of review. If he first applies for amendment 
and fails and then puts in a petition for review the 
■second may be looked upon as a continuation of the 
first one for purposes of limitation, {//ughes^ /.) 

Lakshmana aiyangar V. narayana Iyengar. 

18 L. W. 876 : 33 M L. T. (H. C.) 221 : 76 I. C. 786 ; 

A. I. B. 1924 Mad. 225. 

-0. 47> B. 1 —Mistake or error—Error inclu- 

•des error of law. 

The word ‘ error ’ need not necessarily be limited to 
errors of facts, but there are cases in which an error of 
law can also come within the meaning of the rule e. g. 
where the error of law is such that it is clearly appa¬ 
rent on a perusal of the record. 44 I. C. 161 ; and i 
Cal, 184 , Diss. {Phillips and Venkatasuhba Raoy JJ.) 
M. MURARI RAO V. Balavanth DIKSHIT. 

46 M. 955 : 18 L. W. 363 : 
1923 M. W. N. 761 : 76 I. C 342 : 
A. I. B. 1924 Mad. 98 : 45 M. L. J. 309. 

—-^-0. 47, R. 1 —Mistake or error—Compromise 

decree—Setting aside—Grounds for—Separate suit — 
JVew and i mportant matter — Piscovery of. 

A person who wishes to displace a decree passed in 
terms of a compromise to which she was a party on the 
ground that she affixed her signature to the compro¬ 
mise at the instance of an agent in ignorance of its 
contents, can either apply for a review of the decree 
or institute a separate suit for the purpose. The mere 
■fact that an application to set aside the decree is 
headed as made under S. 151 , C. P. Code (which is 
clearly inapplicable to the case) does not preclude the 
court from dealing with the application as one for 
•review, if the provisions of the code relating to review 
are applicable to the case. The fact that a party to a 
compromise in terms of which a decree has been pass¬ 
ed has affixed his signature to a compromise at the in¬ 
stance of an agent in ignorance of its contents is new 
and impprta^it matter within the meaning of O. 47 , 


C. F. CODE (V OF 1908), 0. 47, B. 1—Mistake or 

Error. 

R. I, C. P. Code, 

Quaere :—Whether the circumstances that a party 

to a compromise affixed her signature to the same on 
misrepresentation or ignorance of its meaning and 
without enquiring as to its meaning in consequence of 
her confidence in her agent are sufficient to render the 
compromise void or voidable. {Oldfield and Venkata- 
subba Raoy J J.) ALAMELU AmMAL v. RaMA IYER. 

31 M. L. T. 132 (H C.) : 
(1922) M. W N. 495 : 16 L. W. 440 : 
70 I. C. 425’: A. I.R. 1922 Mad. 446:43 M. L. J. 290. 

-——0. 47, R. 1 (1) —Mistake or error—Judgment 

based on precedent which owing to a subsequent decision 
was no longer good law — No. review is permissible. 

A judgment cannot be reviewed under O. 47 , R. 1 
(I ), on account of some mistake or some error apparent 
on the face of the record when the alleged mistake or 
error is a wrong exposition of the law, as, for instance, 
when the judgment is based on a precedent which has 
been modified by a subsequent decision. Eve^ assum¬ 
ing that the dicovery of an authoritative precedent, by 
which a precedent relied on in a judgment has been 
modified amounts to the discovery of new and impor¬ 
tant evidence within the meaning of O. 47 , R. i (i), 
such a discovery is not a ground for review without 
strict proof that the subsequent authority was not 
within the knowledge q£ the applicant, or would not be 
produced by him when tlie decree or order was passed 
or made. 3 Patna 134 and 1922 P. C. 112 . {Baker., 
J. C.) Atmaram V. Punjal Rao. 

87 I. C. 1029 : A. I B. 1925 Nag. 384. 

-^—C. 47. R. 1 (1) —Mistake or error — Alleged 

mistake a wrong expositioft of law—Review zs not 
competent . 

A judgment cannot be reviewed under O. 47 , U. i (i), 
on account of some mistake or error apparent on the 
face of the record when the alleged mistake or error is 
a wrong exposition of law. 1924 Patna 250 Foil. 
{Baker, J. C.) JAGANNATH V. ShRINIVAS. 

88 I. C. 112 : A. I. R. 1925 Nag. 362. 
— ——^0. 47, Rr. 1 and 2— Mistake or error — Direc¬ 
tion as 10 Payment of decretal money to a xvrong person 
is not a mistake apparent on the face of decree. 

Where decree was in consonance with the judgment 
but there was the erroneous direction in the judgment 
that the pre-emption price should be paid to 
defendant No. i instead of defendant No. 3 , 
that it may be a mistake or error apparent on 
the face of the recoid such as is referred to in Rule i, 
Order 47 but it certainly is not a clerical niistake appa¬ 
rent on the face of the decree, in the case of which an 
application for review to the successor of the Judge 
who passed the order is not prohibited. {ICotval, A. 
J. C.) BALIRAM PlRAjIz/. YESHWANTA M. A. MT 
TULSI. 73 I. C. 829 : A I. B. 1924 Nag. 190. 

--O. 47 , B. 1 —Mistake or error—Suit decided 

without examining plaintiff—Error is apparent on re¬ 
cord. 

The decision of a case, merely on the ground that 
the defendants had not proved their title and without 
considering whether the plaintiff had proved his title 
was held an error apparent on the face of the record, 
rendering review'permissible. {Ashworth, A. J. C.) 
Sheo mangal Singh v. Jagmohan Singh. 

12; O. L. J. 30 : 86 I. C. 29 : A. I. R. 1925 Oudh 829. 

-0. 47, B 1 —Mittake or error—Mesne profits 

claimed—No evidence adduced by either party—Claim 
dismissed—Review of dismissal was refused is no 
groutid for review. 

Where 'the question w'as as to the amount of 
mesne profits for a certain year to be awarded to the 
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c. P. CODECV OF 1908). 0.47. R. 1—Mistake or 
Error. 

pKiintia and the Court dismissed the claim as there was 
no evidence adduced by either party on the point, and 
where in a petition for review of the decision, 
contended that as the opposite party was admittedly 
Tn posses.sion, the burden of proving the value of the 

crops was on them and that the Court made an error 

of iL- in deciding as it did. Held -, that the question 
as to whether the decision was right or wrong might 
be a matter for argument, but there was not any mis 
take or error apparent on the face of the record wulh- 

in the meaning of O. 47, R- >■ and ^<1”’//• 

ABDUL (JaNI r'. SITO SINGH. 6 P. L. T. 40 . 

86 I. C. 113 ; A. I. R. 1925 Pat. 368. 

____0 47. B. 1 —Mistake or error —Jiidgment on a 

wrong vtav of the laxtr—Fnll Bench decision not noticed . 

It is not a sufficient ground to order a review that the 
decision of the court was based on a view of the law 
which had been overruled by a Full Bench decision, 
but which had not been taken to the notice of the 
court bv the pleader appealing in the case. KAft/ler, 

C. /.and MutBck, y.) Sm. GaRABINI KUMARI 
SURAJ NARAIN Singh. 3 Pat. 134 ; ^ Pat. L. T. 62: 

1923 P. H. C. C. 361 : 7o I. C. 177 : 

A. I. R 1924 Pat. 280. 

_0. 47. B. Mistake or error. 

Where there is no mistake in computing the period 
of notice but only an error in law. in holding that 1 $ 
days from the 17 th to the 31 st inclusive of the month 
were sufficient, there is no sufficient ground for review. 

m 2 fatsos" (iT. 

__Q 47 ^ X. 1 (c) — Mistake or error—Probate 

pro:eedings—Party's advocate conveying an impressi^^n 
to the Court t/uU applicant was not intending to contest 
—Consent order Passed by Court under mts apprehew 
sion—Review was allowed. t ^ 

On the day on which orders for the grant of lettere 
were passed, advocate for one of the parties conveyed 
to the Court the impression that his client did not con¬ 
test the right of the other party to letters. It appear¬ 
ed, howeve,. that, in fact, the client had given no 
consent, and, in his written objections, he quite clearly 
contended that the other party had no legal right to the 
Letters. It further appeared that the advocate did not 
intend to agree to a consent-order and in passing 

orders for the grant of Letters, the Court was acting 

under a mis-apprehension as to the attitude of the par¬ 
ties. Held : that that provided a sufficient reason for 
review analogous to the discovery of new and impor¬ 
tant matter or evidence, or a mistake apparent on the 
face of the record. {Carr an^ Brown, JJ.) KYONE 
HOEz/.KVON SOON SUN. 

A. I. B, 1925 B&ng. 314, 

_ 0 . 47 ^ B. 1 _ Mistake or error—Sufficient 

reason—Exposition of law by a superior court contrary 

to that applied, after the Judgment, is no ground for 

review. . . 

Discovery by a Judge that he was in error on a point 

of law could not be a discovery of new and important 
matter or evidence because the law’ Iself is always the 
same and the discovery by the Judge subsequent to 
the delivery of the Judgment that his Judgment is not 
in accordance with the true interpretation of the law 
or any statute which is in existence cannot be held 
to be a discovery of new and important matter of evi¬ 
dence. Nor is it possible to suppose that a mistake or 
error apparent on the face of the record. That a 
Judgment is found to be erroneous on a point of Jaw 
as expounded by a superior court subsequent to the 
Judgment is not sufficient reason to grant a review of 


C. P. CODE (V OF 1908), 0. 47, R. 1—New Evidence. 

the Judgment. {Kennedy, A. J. C.) SalLEH MAHO- 
MED UMOR dossal V. NaTHUMAL KISSAMAL. 

78 I. C. 598 : A. I. B. 1926 Sind 63. 

-^0.47, R. 1 —Error of law—If ground for 

review. 

Where the view of law on which a judgment is based 
is subsequently overruled by a superior tribunal that is 
no ground for a review. {Kennedy. A. J. C.) SaLLEH 

Mahomed Umor Dossal v Nathumal Kissa- 
MaL. 78 I. c. 593 : A.I.R. 1925 Sind 63. 

New Evidence. 

0. 47, B. 1 —Additional evidence cannot be ad¬ 


mitted merely because the evtdeiue is such as to Justify 

grant of review. . 

An appellate Court as such has no jurisdiction to 
admit fresh evidence merely on the ground that it has 
been discovered by one of the parties to a Utigatioiv 
under such circumstances as would warrant an appli¬ 
cation for review of judgment under O. 47 , R. i. 
{Piggott, /,) Baldeo Ram v. Kunkun Ram. 

L. R. 6 All. 393 (Civ.) : 88 I. C. 686 : 

A. I. B. 1926 All. 808. 
_0. 47,R. 1— Hew Evidence — Point not raised 

at trial cannot be raised in review. 

A party ought not to be allowed in review to raise a 
case which was never raised at the trial, and on which 
no evidence was adduced. {Sulaiman and Daniels., 
/y.) MODHORI SaRAN v. PaRBATI. 

23 A L. J. 834 • 88 I. C. 683 ; L. R. 6 A. (Civ.) 454 : 

A. I. B. 1926 All. 552» 

_0. 47, R- 1— New evidence — Second appeal. 

The High Court cannot, in a second appeal, enter¬ 
tain an application for review of judgment based on 
the ground that since the disposal of the appeal, docu¬ 
mentary evidence has been discovered,which, if suffici¬ 
ently proved, would have led the court below to come- 
to a different finding, although had such evidence been 
discovered before the disposal of the appeal the court 
might have allowed the appellant to withdraw the 
appeal with a view to apply to the lower appellate 
court for a review of judgment on the discovery of 
fresh evidence. 32 A. 71 Foil. {Lindsay and RafiguCy 

// ) Mariam un-nissa Bibi v. Babu Ram. 

45 A. 458 : 21 A L. J. 877 : L. R. 4 All. 416 r 
73 I. C. 1016 : A. I. B. 1923 A. 541. 
_0. 47. B. 1 and 0. 41. R- lX—Neu> evidence — 

Dismissal of second appeal—Review. 

The High Court will not accept a review of a judg¬ 
ment in a second appeal dismissed under O. 41 , R. ii. 
C. P. Code, on the ground that new evidence to prove 
a fact has been discovered. 41 C. 809 foil. ( Sander- 
son, C. J. and Richardson, J SRILABALA DEI v, 
GaDADHaR. 86 C.L J. 76 .• 27 C. W. N. 918 r 

70 I. C. 408 : A. I. R. 1922 Cal. 165. 

_ 0 . 47. B. \—New evidefue—Subsequent deci¬ 
sion is no ground. 

A judgment delivered after the passing of the decree 
nought to be reviewed is no material on which an 
application for review can be based ; for the new and 
important matter alleged to have been discovered must 
have existed at the date of the decree. 24 M. i; 50 C. 

110 foil. 51 I. C. 625 , dist. {Netubould,/.') KaL» 

prasanna Guha Choudhuri V. bhagabati 

DEBYA. M I- C- (O* 

——0. 47, B* 1 —New evidence—could not be 

proditced by him at the time"—Meaning of. 

The words “or could not be produced by him at the 
time’* in O. 47 , R. i,C. P. Code, must refer to the 
words which precede, namely “was not within his 
knowledge.” The whole clause means that the new 
and important matters alleged by the applicant were 
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C. P CODE (V OF 1908), 0. 47, R. 1—Order for 
review, Effect of. 

■not within his knowledge and as such could not have 
been produced by him at the trial. {^Das and Alacpher- 
son, JJ.') KAMESHWARDHARI SINGH V, SaDHO 
Saran Singh. A. I. r. i 924 Pat. 809. 

Order for review, effect of. 

-0. 47, R. 1— Order for review, effect of — 

Application for—Aamission of—Effect on iudgment 
sought to be reviewed. 

When an application for a review of judgment is 
admitted and review is ordered, the judgment sought to 
be reviewed is not set aside but only held suspense 
until the case has been reheard. {A/ac/eod, C. J. and 
Crump, /.) achyut Vishnu Patankar v. Tapi- 
BAI KriSHNaJI. 48 Bom. 210 : 26 Bom. L. R. 103 ; 

79 I. C. 753 : A. I. R. 1924 Bom. 310. 

--0. 47, R. 1— Order for Review, effect of — 

Application fof—If re opens g itestions already decided. 

The question whether an application for review 
gives fresh starting point of limitation for a declaratory 
suit depends upon whether the application re-opened 
the question already decided. A review of judgment is 
not an ordinary process and does not of necessity re¬ 
open questions already decided between the parties. 
The matter in issue is only re-opened when the applica¬ 
tion for review is accepted unlike a petition in appeal. 
i^Dalol, A. J. Cf) BhaGWaN BakSH SinGH v. Man- 
RAK KuNWAR. 24 0. C. 280 : 8 0. L. J. 3 : 

66 I. C. 205 : A. I. R. 1922 Oudh 148. 

Other sufficient Reason. 

-0. 47, R. 1 —"Other sitfficicni reason f' mean¬ 
ing of. 

Rule I of the Order 47 must be read as in itself defi¬ 
nite of the limits within which review is, under the 
new Code, permitted and reference to practice 
under former and different statutes is misleading. So 
constructing the words, “ any other sufficient reason ” 
are to be interpreted as meaning a reason sufficient on ] 
grounds at least analogous to those .'Specified immedi¬ 
ately previously. Such an interpretation of other 
grounds of appeal which have not been decided by a 
former Bench or Judge being immaterial. {Viscount 
Haldane,^ ChhaJU RaM v. NEKI. 3 Lah. 127 : 

30 M. L. T. 295 : 26 C. W. N. 697 : 16 L. W. 87 : 

L.. R. 3 P. C. 109 : 41 P. L. R. 1922 : 

36 C. L. J. 459 : 4 U. P. X R. (P. C.) 99 : 

49 I. A. 144 : 24 Bom. L. R. 1238 : 3 P. L. T. 435 ; 

. 17 F. W. R. 1922 : 72 I. C. 566 : 

A. I. R. 1922 P. C. 112 : 43 M. L. J. 332 (P. 0.). 

•-0. 47, R. l-r~"Other sufficient reason* is not 

limited to matters generis matters in 

earlier part of the rule—‘The words provide for excep- 
tioTtal cases. 

The words ‘for any other sufficient reason* in O. 47 , 
R. I need not be restricted to matters which are strict¬ 
ly generis with those referred to in the earlier 
part .of the rule. On the contrary, the words are not 
only very wide in themselves, but are intentionally so 
made by the legislature because of the possibility of 
exceptional cases.arising'in'Twhich. obvious injustice 
Would be workedlby strict adherence to the terms of 
the decree as originally passed. {Meats, C. J. and 
Riggott, J.') Narain Das v. ChiranJi Lal. 

47 All. 361 : 23 A» X. J. 66 : L. R. 6 A. (Civ.) 159 : 

86 I. C. 168 : A. I. R. 1925 AH. 364. 
-^- 0. 47, R. X^Other sufficient reason — Compro¬ 
mise decree obtained by wrongful cotifinement and ex- 
iof*tion. . 7 ) 0 .■•! 

The expression .‘iojsfor any other sufficient reason’ 
in O. 47 , R. I of the'r<CjT P. Code must be taken to 
refer to something eiusdem generis with the words 
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that precede. An application to set aside a compremisfe 
of a suit on the ground that it was obtained by wrong¬ 
ful confinement, extortion and coercion does not fall 
within O. 47 , R. 1 of the C. R. Code. {Piggott, /.) 
BaBU DWARKADHISH PRASAD SiNGH v. MAHARAJA 

Kesho Prasad Singh. 46 A. 245 * 

22 A. X. J. 118 : X. R. 5 A. 46 : 82 I. C. 1022 : 

A. I. R. 1924 All. 398. 

-0. 47, 1 and 7 — "'Other sufficient causeP 

The “discovery of new and important evidence” in 
O. 47 , R. I. C. P. Code would refer only to a discovery 
made since the order sought to be reviewed was pass¬ 
ed. If an application for review is vague and general 
on this point and yet the court grants a review, it may 
be taken to have formed the existence of “other suffi¬ 
cient cause” within O. 47 , R. i, but in the latter case 
there would be no appeal. {Piggott and Walsh, //.) 
MX. TlRBENI KUNWAR7\ MOHAN LaL. 

X. R. 3 A. 251 : 66 I. C. 558 : A. I. R, 1922 All. 366. 

-0. 47, R. 1 and 0. 9, R. 8 - Other sufficient 

reason — Dismissal under O. 9 , R. 8— Remedy by re¬ 
view is not competent. 

A plaintiff whose suit has been dismissed for want 
of appearance under O. 9 , R. S, has no remedy by way 
of review : [49 I. A. 144 . Foil.] The words “any other 
sufficient reason ” in sub section (i) mean a reason 
sufficient on grounds at least analogous to those speci¬ 
fied in the rule. The fact that the applicant was 
absent when the suit was called on is not a ground 
analogous to any of those specified in the rule. {Mae- 
leod, C. J. and Coyafee, J.) MaHADEO Govind v. 
Lakshminarayan Ramnath. 27 B. X R. 1150 ; 

90 I. C. 610 : 49 Bom 839 : A. I. R. 1926 Bom. 521. 
-0. 47, R. 1— Other sufficient reason — Discre¬ 
tion of Court. 

The expression “ any other sufficient reason ” in 
O. 47 , R. 1 , C. P. Code, must be interpreted to mean a 
reason sufficient on grounds at least analogous to those 
specified immediately previously. Whether any ana¬ 
logy can be discovered between the two grounds speci¬ 
fied, namely, the discovery of new and important 
matter or evidence and some mistake or error apparent 
on the face of the record need not be considered. But 
the question whether a particular reason is analogous 
to either the one or the other of these' two grounds, 
may obviously lead to very refined if not settled argu¬ 
ments. The discretion of the Court in saying what is 
sufficient reason within the meaning of O. 47 , R. i of 
C. P. Code is not so rigidly circumscribed that an ana¬ 
logy must in every case be discovered between the two 
grounds above specified. {Mookertee and Ckotznet, 

JJ.') Kumar Gopika Raman Ray &. MaharAli. 

39 c. X. J. 247 : 81 I. C. 738 : A. I. R. 1924 Cal. 872. 

-0. 47, R. 1— Other sufficient rea.ton — Afegli- 

genee of party or pleader—When sufficient — Govern¬ 
ment as a party not entitled to special consideraiiofi — 
Adfournment—Grounds for, to be made out—Hot to 
be claimed as a matter of course. 

Petitioner applied for probate of a will. The res 
pondent, the Collector, representing the Secretary of 
State, moved the Court for an enquiry under S. 19 
{k) of the Court Fees-Act as to the true valuation of 
the estate. The case was adjourned several times and 
on the date last fixed for hearing the Government 
Pleader examined two witnesses who did not advance 
his. case. The Government Pleader was not ready 
with any further evidence and the Court dismissed the 
casei- Thereupon the CoHector applied for review on 
the ground that the Government Pleader expected a 
short adjournment bf the case and that the matter 
involved a question relating to the public, revenue. 
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C. P. CODE (V OF 1908 ). 0.47. R. 1-Other suffi¬ 
cient reasdn. 

The Court below granted a review. Held, ‘ha' "o 
sufficient case had been made out for and that 

the order of the Court below was bad. Under the 
words •• olher sufticient reason in O. K. r. 

Code the reason must be one having sufficiency of a 

kind analogous to the two specified cases that is to 
say analogous to excusable failure to bring to the 
notice of the court new and 

nous to error on the face of the record. 6 A.W .N. C97. 

Foil It is not the law that in almost every case 
where there was some little excuse fora mamf^t 
nei'licence the Court would be entitled to re-open the 
matter b> granting a review. It is not the duty of 
lower Courts to maintain, still less to interest any 
special practice as regards the gro^ds upon which 
adjournments of cases are given. The notion is er¬ 
roneous that parties whose cases are fixed have a sort 
of right to get adjournments without any reason being 
given provided that somebody else undertakes to 

Lppn the ^^ourt busy. 

Ohiter : The Court should treat a vakil appearing 
for the (Government with the same stringency as, bu 
with no greater stringency than any of the 
aoDcaring for other litigants. {Kankin 
fj) FiNiniHASHINI ROV CHOWDHURY v SECRE- 

_0. 47, R- 1 — Other snf^dent reaso-n Conds- 

teuev—Decree not signed. ^ a 

Where to be consistent in the decree finally passed, 

the court has to pass orders under O. 41.. R- 33 - 
same relief can be given in a petition put in 
Review Much more so will it be the case when the 

decree itself has not been signed. 

//.) GorA..A^ IYENGAR 

KEDDIAR. ^ 392, 

_ 0 47 ^ R. l^Other stiffieient reason—Meaning 

‘’^The phrase 'or for any other sufficient reason' means 
that the reason must be one sufficient to the Court 
before whom the application for review is made. 

f.C.-) GaNGABA. - GHASARAM. 

^ 62 I. C. 263 (Nag). : 4 N. L. J. IB. 

_0 47 B 1 Ol/ier sufficient reason — 

Want of opportunity to plaintiff to rehut defendant s 

evidence is sufficient ground. ,h,t 

Where a Court granted a review on ‘h® f 
the plaintiffs were deprived of their right ‘o ^e^ut 
certain evidence which ‘he other side had produced^ 
Held, that that would be a sufficient reason within 
the meaning of O.47. K.i. sub rule (i) {Waoir Hasan. 

j 7 c.) Kunjan V, Chandra Has. ^ - 

11 0 L J 682 : 84 I. C. 515 : 28 0. C. 4 : 

_ 0. 47, R. 1 — Other sufficient reason Appeal 

dismissed^Nan-payment of printing fees—APmea 
: cn set aside—One by way of review. 

Where an appeal is dismissed for non-payment of 
printing fees, the appropriate remedy to ^et asi^ the 

dismissal is by way of review and 
R 10 If the person shows good cause for not paying 

prindng fees, it will fall “‘‘‘'fV'h * AN ANT 
cause”. {Mullick and Kuhoant Sahay. JJ .) ANA^ 

POTDARZ/. MANGAL POTDAR. ^ fit! 

_0. 47, R. 1, and Ss. 151, 148. 149 and 114.— 

Other sufficient eause-Deficit Court-fee not 
treachery of pleaders elerk-^Plaini rejected—Applica¬ 
tion to restore^ lies. ... i. 

If the statute says that a thing should not be done, 
S. 151 cannot vest the Court with the power to direct 


C. P. CODE (V OF 1908), 0. 47, R. 1—MisooUaneoua. 

that it should be done : but when and where there is 
doubt and difficulty in applying the other provisions 
of the code to the facts of a particular case. b. 151 ,. 
would apply. The deficit Court-fee demanded by the 
Court was paid by the plaintiff to the pleader who- 
handed it to his clerk to put it in Court. The Clerk 
mis-appropriated the money and filed bogus applica¬ 
tions for time to pay the deficit court-fee with the 
result that the court, being tired of such applications, 
ultimately rejected the plaint. The plaintiff corning, 
to know of the result of the suit and the deceitful 
conduct of the clerk filed an application in Court for 
revocation of the order rejecting the plaint for 

restoration of the suit to its original file. Held, that 
the suit must be restored to file. After having paid 
the money to a duly constituted agent and an officer 
of the Court under the Legal Practitioners Act and 
the rules of the High Court, whose duty it was to 
deposit in Court, the responsibility of the plaintiff 
ceased until he was informed of the default made by 
the Pleader or his clerk. ^Jwala Prasad and Kulwant 

Sahav JJ.) ADIT PRASAD Singh r. RAMHARAKH 

AHIR 4 Pat. 180 : (1925) P. H. C. C. 147; 

^ A. I. R. 1925 Pat. 435 (2). 

_ Q 47. R. 1 — ’* Other sufficient reasoiP — 

Omission to refer to dccutnentary evidence. 

For review there should be more than simple non¬ 
reference by the Judge to evidence in favour of either 
party. {Miller. C.J. .Sa//ay, /.> 

raghu Singh Mahant 

2 P. 765 : A. I. R. 1924 Pat 258 (2). 

Power of Court. 

_0. 47, R. 1 and 0. 41. R. Power of Court 

_ Review after dismissal of appeal. 

Where an appeal against a judgment ‘he High 

Court is dismissed under O. 41 * l^; ‘‘1 ‘he District 

Court cannot deal with an application for review of 
the same judgment. {Macleod. C. J. and Shah, J.) 

shwappa Passa Savade Ramchandra 

nTrs^MH. 23 Bom. L. K. 897 t 63 I. C. 910 t 

NAKbiMH. ^ ^ J ^ Bom. 130. 

__0. 47, R. l^Power of Court— parte order 

for delivery of property— Reviexo is permissible. 

A Court can review its own order,passed ex parte 
for the issue of a writ of delivery of possession of 
property. If possession is delivered in accordance 
with the earlier order, the later order will /^validate 
the delivery. 2 A11.686 Rel. on. {Greaves and Mukerjt, 

IT )Rash rehabi Mandal V. Hemanta Kumar. 

C L j! I 49 : 88 I.c. 921 : A.I.R. 1926 Cal. 1023. 
_0. 47. R. 1. Ss. 115 and Power of 

Couri^Lcnoer Court competent to extend time on a revt^ 
applicati n—Extension granted on application for 

extension is valid. « 

If Court had jurisdiction to extend time upon an 
application for review, there is no reason w_hy his 
order should be disturbe.l because he made 
order upon an application for extension and 
an application for review’. {Kulwasit Csahay. J.) MT. 
Ram Kumari z'. Deonandan Singh. 

( 1926 ) p. H. C. c. 161 ; 90 I. C. 79 t 

^ ^ A.I.R. 1925 Pat. 462. 

_0. 47, R- 1 — Poioer of Court—Order of re- 

^^"^There^is complete power in the Court under Order 
47 . Rule I to review the Order passed by U in ie)e^nK 

tL plaint under Order. 7 . 

wantSahay, JJ.) R^MESHWARDHARI SlNGH ... 

QAr»MiT Saran 2 P. 604 : 72 I. C. 9389 t 

Sadhu Saran.^ ^ ^ ^ ^ ^ j ^ 3 ^ 

Misoellaneoni. ' . . 

_0. 41, R. 1 _ Appeal filed after application for 
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c. P. CODE (V OF 1908), 0. 47, R. 1—Miscellaneous. 

review. 

O. 47 , R. I. does not apply where after filing 
an application for review the opposite paity prefers 
an appeal, {li^alsh and Ryves, J/.') GaUrI ShaN* 
KAR V. JaGANNATH. 63 I. C. 841 (1) (All.). 

--0. 47, R. 1, and 0. 41. R. 11— Revieto after 

dismissal of appeal. 

"Where an appeal against a judgment to the High 
Court is dismissed under O. 41 . K. ii the District 
Court cannot deal with an application for review of 
the same judgment. {A/acleod. C. J- and SkaA, y.) 

Shivappa Passa Savapp Ramachandra Nap- 
SIMH. 46 Pom. 1 : 23 Bern. L. R. 597 : 63 I. 0. 910 : 

A. I. R. 1922 Bom. 130. 

^ -0. ^ R. 1— Review — A'oticeto the opposite 

side. 

A court is not entitled to review its prior order 
without notice to the other side. {Odg^ers^ y.) KOM- 
MAREDDI RAMACHANDRAYYA V. VENKATARATNAM. 

22 L. W. 582 : (1925) M. W. N. 804. 

-0. 47, R. 1 and 0. 41, R. 11— Summary 

rejection of appeal—Good ground for review. 

Summary rejection of an appeal as time-barred 
without fixing a date for hearing the appellant and 
hearing him, if he appears, is in contraven*ion of the 
law and forms a good ground for revie^v within Order 
47 , Rule I of the Code of Civil Procedure. {Simpson., 
A. y. C.) SrIPAT V. HUBDAR. 2 0 . W. N. 678 : 

90 I. C 115 : A. I. R. 1926 Ordh 643. 

' —0. 47, R. 1— Appeal pendittg — Effect of. 

"Where an appeal from a decree is pending, there is 
no neces.sity for granting a review of the decree. If 
however the review is granted, the appeal becomes 
incompetent. {Dalai. J. C.') Ghutor SinGH v. 
Phulang Singh. 

--0. 47, R. 1 -Order passed by Registrar—Apr 

plication must be made to him. 

Where an order under S. 41 . Presidency Towns 
Insolvency Act, was mad * by the Registrarin Insol¬ 
vency, an application for review of his order must be 
made to the Registrar and not to the Cou^^ {Greaves 
y.) MeghraJ Purohit (Insolvent) In re. 

27 C. W. N. 916 : A. I. R. 1924 Cal. 83. 

-0. 47, R. 2— Transfer of judge to another 

Court ousts his jitrisdiciton to grant review. 

Rule 2 declares that in cases other than those ex¬ 
cepted therein an application for review can only be 
made to the Judge who is not only sitting as the 
same Court, but is further the individual Judge who 
passed the decree. If, in such cases, the individual 
Judge is transferred to another Court he has juris¬ 
diction to entertain the review application. {Boys and 
Banerji. JJ.') RAM CHARAN ^^AUBE z/. BHAG- 
WATI PaNDEY. 23 A. L. J. : 

I. R. 6 A. (Civ.) 372 : 89 I. C. 295 : 47 All 751 : 

A. I. R. l92o All. 804. 

_ 0. 47, R. 2— Decree in accordance with judg¬ 
ment—Clerical mistake^Review by successor. 

In a pre-emption suit, the money was directed to be 
given to a wrong person and the decree was passed in 
pursuance of the judgment. An application for review 
was made to the successor of the Judge who passed 
the decree. Held^ the erroneous direction in the decree 
as to the person to w’hom the pre-emption price was 
to be paid was not a clerical mistake apparent on the 
face of the decree under O. 47 R. 2 and the successor 
in office cannot entertain such an application. {Kotval 
A. J. C.) BAI.IRAM PIKAJ. - VESWAN^ 

_0. 47, B. 2 — Review by successor tn office— 

Grounds for. , . . 

Where a decree that is sought to be review'ed was 


C. P. CODE (V OF 1908), 0. 47. R. 4 

passed by the predecessor in office of the Judge hear¬ 
ing the same there must be new and important matter 
which could not have been produced 

Trial. {Das and Maepherson, JJ>) RaMESHWAR- 
DHARI SINGH .. SaDHO RAN^SINGH. ^ 

_ 0 47 R 3— In revision against order grant¬ 
ing review of'judgment plea that review application 
was not accompanied by copy of decree and Court-fee zvaS 
insufficient is not valid. 

Where in revision against an order granting a 
review of judgment it was objected that the review 
application was not accompanied by a copy ot ihe 
decree and the Court-fee paid was insufficient, Held, 
that after the whole matter had been gone into and 
finally decided the High Court would not treat the 
proceedings as a nullity in revision on either oI the 
grounds. {Sulaiman and Daniels, //O 
SALIMAN .. ABDUL AZ.Z, I. E. j>, ^4^^ 

_0. 47, R. 3— A refusal to restore an applica¬ 
tion for review when the application to restore has been 
heard on the merits, is not appealable — C. P. Code, 

O. 43, R. 1 . (/)• , , , 

The marginal note to O. 47. R- 3 describes the rule 
as one really relating to the form of application 
the rule itself says that the orovisions of the appellate 
rules shall apply to forms in applications for review- 
That does not extend the right of the party wh \) goes 
for a review—and give him a right of appeal simply 
because, under R. i (t) O. 43^ an <^»'der under R. 19 of 
O. 41 . /. an ordinary appellate order, is made appea¬ 
lable. {Walsh, A.C.J. and Ryves, J.') GlRDHARI LaL 
V. ZORAWAR SINGH L. B. 5 

80 I. C. 950 : 47 All. 1 : A.I.R. 1926 All. 67. 
——0. 47. Rr. 4 and *1—Order granting an appli¬ 
cation for leview—Appeal conditions. 

The right of appeal under R. i («/), is subject to 
conditions laid down by O. 47 , R 7- and therefore an 
appeal, not coming under this rule, cannot be main¬ 
tained. {Piggott and Kanhaiya Lai. //.) SUNDER v. 
Habib Chick. 42 All. 626 : 18 A. L. J. 838 : 

60 I. C. 81 : 2 D - P. D. R. (All.) 283. 
_0. 47, Rr. 4 and 7— Review — Grant of appli¬ 
cation—Powers of appellate court. 

Where the Court of first instance grants an applica¬ 
tion for review on the ground of discovery of new not 
important evidence not within the knowledge or power 
of the applicant at the time of the trial, the appellate 
court will not generally consider the evidence afre.sh 
and disturb the conclusion of the lower court. {Teunon 
and Newbould, J J.') AMBIKA CHARAN HaZRA v. 

Bhani Ram Rathi. 64 I. c. 219. (C). 

-—0. 47, R. 4— Absence of notice — Effect. 

Where the defendant was given every opportunity to 
raise any objection that he could raise and he is in no 
way, therefore, prejudiced by reason of the fact that 
no notice was issued to him. Held, the order granting 
review should not be set aside by the appellate Court. 
237 P L. R. 1913 Appr. {Abdur Raoof, J.') THE 
Firm of Gopal Mal Ganda Mal v. iIira Chand. 

75 I. C. 656 : A. I. B. 1923 Lah. 803. 

_0. 47, B 4 and 0. 41, B. 27—//' mutually 

exclusive—Application can be disposed of even at a pre¬ 
liminary stage—Opportunity to rebut. 

The provisions of O, 41 , R- 27 and O. 47 , R. 4 are 
not mutually exclusive and without resorting to an 
application for review in the Trial Court, an appellant 
can apply for additional evidence being let in, in 
appeal. When a party applies for such purpose, the 
appellate Court can make an order even before the 
hearing of the appeal, while in cases where the Court 
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c. P. CODE (V OF 1908), O. 47, E. 4 

decides suo motu to call for additional evidence, it does 
so only at the final hearing of the appeal. Under pro¬ 
per circumstances, the other side can be allowed to 
let in evidence to reout the same. yVenkatasuhba 
A'ao,/.) liKAHMA SUBBAVYA Z'. KaNALA KA^GA 

Kao 20 L. W. 840 : A. I. R. 1926 Mad. 181 : 

48 M. L. J. 32 

_0.47. R. 4 and S. ll 5 —Discr^/iofi—/eevii-w 

—Refusal to ^runt—Revision. 

The grant of review is a matter peculiarly vyithin 
the discr.;tion of the Judge who passed the decree 
and a Court would not interfere in revision with the 
exercise of such discretion when a review has been 
refused. ( D.,,uels. A. J. C.) jAG MOHAN SiNGh v. 

Mata. HadaL. 9 0. L. ^ h lu^ 

_— 0. 47. Er. 4 and 8— Dismissal of application 

:e*er revieio is granted is not proper . 

The granting of an application for review merely 
amounts to a decision to rehear the case in which t e 
decree or order (in respect of which a review is 
claimed) was passed. The Judge hearing the review 
is not entitled to anything in the first stage beyond 
passing an order granting the review and giving liis 

reasons for so doing. If the review is granted the 
Judge who has allowed the review becomes vested with 
jurisdiction to pass any order which the original Judge 
could have passed. It may be sulficient for him 
merely to alter the order of original Judge or it may be 
necessary for him to take some intermediate step such 
as an order in remand or referring an issue. When 
once an application for review is granted, an order 
dismissing the application for review is wrong and 
cannot be ignored. (^AshwOrth and SinipsoHs y. 

Cs.) Bhagwati Prasad v. Achhaibar Singh. 

9 0 . L. J. 531 : 74 I. c. 214 ; 26 0 . C. 24 : 

A. I. R. 1923 Oudh 93. 

__0. 47, Er. 4 and 1 —Order granting review is 


appealable. . 

An order granting a review on the ground that the 

view of the law taken was contrary to a Full Bench 

decision which had not been taken to its notice, is 

appealable. {Miller, C /.and Mulhck, /.) SM. 

Garabini Kumari V. SukJa Narain Singh. 

3 Pat. 134 : 75 I. C. 177 : 5 Pat. L. T. 62 ; 
1923 P. H.C C. 361 : A. I. R. 1924 Pat. 260. 
_0. 47, R. 4 (a)—Ex parte order on review 

setting aside summary dismissal of appeal wits held 

Where an appeal was at first summarily dismissed 
under O. 41 , R n. C. P. Code, and then on an appli- 
cation for review made by the appellant, the same 
Bench cancelled that order dismissing the appeal sum¬ 
marily and directed that the appeal should be heard. 

Held, that though this order was passed ex parte, it 
was valid. 42 Cal. 433. Diss from, 43 Cal. 170 . 
Foil. {Newbould and B. B. Chose, J J,) OFFICIAL 
Trustee gf Bengal 2/. benode behari Ghose 
MaL 51 Cal. 943 : 84 I. C. 147 : 

A. I. R. 1925 Cal. 114. 

—~0. 47, R. 4 (2)i Pro. {^.')^Opposite party— 

Restoration of appeal under O. 41 * R* *9* , 

The expression “ opposite party” in Pro. (a) is not 
restricted to cases in which such party has actually 
appeared before the Court, but it means the party in¬ 
terested to support the order or decree sought to be 
set aside on review. Where an appeal has been dis¬ 
missed for not making good the stamp in the P*’®®' 
cribed time, the appeal cannot be restored under 0 . 4 i, 
R. lo norunderO. 47 , R- 4 ( 2 ), Pro. (-i) without 
notice to the opposite party. But if the case is dealt 
with, without notice to the opposite party, he is 
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entitled to a hearing even in second appeal, as soon as 
the matter has been brought to his knowledge. 
{Miller, C. J. and Coutts, J.) SURAJPAL PaNDEY 
V Utim PANDE. 1921 P. H. C. C. 337 : 63 I. C. 99 : 

3 P. L. T. 117 : A. I. R. 1922 Pat. 281. 

_0.47, R. 4 (2) (b)— Discovery of old sale deed 

— Appellate Court not deciding if it related to land in 
dispute but granting review and remanding case for 
decision of issue on merits after allowing opposite side 
to rebut the evidence—Order was held justified, . 

An appellateCourt granted an application for review 
on the ground of the discovery of a certain old sale 
deed relating to the land in dispute. But the Court 
did not decide whether the sale deed exactly referred 
to the land in dispute It considered pima facie that it 
did appear to refer to the land, but sent back the case 
for decision of the issue on the merits after allowing 
the opposite side to produce rebutting evidence. Held' 
that under the circumstances this was a proper order to 
pass. {Sulaiman and Daniels, J/,) MaDHORI SaRAN 
V. PaRBATI. 23 A. L. J. 634 ■ 88 I. C. 6u3; 

L. R. 6 A. (Civ.) 454 : 47 A. 881 : 

A. I. R. 1925 All. 562. 

_-0. 47, Rr. 4 (2) (b) and IStrict proof of 

new matter not having been in applicant s knowledge at 

the time of decree is essential. 

The Court has no power to grant review without 

calling for strict proof of the allegation that th^e new 
matter said to have been discovered was not within the 
knowledge of the applicant for review when the decree 
was passed. {WalUue and Madhavan Hair, J J,) 
V. POTHARAJU .. Matta ADISKHU. ^ ^ ^ ^ 

A. I. R. 1925 Mad. 578 (1). 
_0. 47, R. 7 —Grounds of appeal are strictly 

limited to R. 1- • 

An appeal against an order granting a review ot 

iue'ement is strictly limited to the ground set out in 
0 . 47 , R. 7 . Allowing an appeal on grounds not covered 
bv O. 47 , K. 7 is open to revision. 40 All. b 6 , 1 * 011 . 
{Daniels, /.) GUDKl SiNGH i*. PARSOTAM DaS. 

L. R. 6 A. (Civ.) 167 : 86 I. C. 917 : 

A. I. B. 1925 All. 396. 
^0. 47. R. ^—Appeal from order granting 


review—Grounds are limited to R. 7 . 

Under O. 43 , R. i an appeal is allowed against an 

order granting an applicauon for review of judgment, 
but that rule is obviously controlled by the provisions 
of O. 47 , R. 7 * Taken together, the effect of the two 
rules is that, though an appeal against such an order 
lies, it must be supported only on the one or other ot 
the grounds set forth in O. 47 . R- 7 and must fail 
unless it can be brought within the scope of the 

grounds set forth in that rule. 27 A 695 , Ref. 
c. J.andPiggott.J.) Narain uas t-. tHIRANJ 
T .i 47 All. 361 : 23 A. L. J. 06 : 

L,B, 6 A. (Civ). 189 : 88 I.C. 168 : 

A. !. B. 1935 All. 364. 

_ 0. 47. B. 7— Review—Discovery of new and 

important 'evidence—Other sufficient cause. 1 . 

Where the new evidence alleged as the basis of a 
review application did not comply with the leqmre- 
ments of O, 47 R.i. the review cannot be admitted on 

the ground of other sufficient reason. {Dantels, J.) 

Ram Naresh Singh v. Jagarnath Singh. 

L. R. 6 A. 392 : A. I. E. 1924 AU. 769. 

_0. 47. R- T^OrJer granting revietv—AppecU. 

An order granting a review of judgment cannot be 
questioned under any of the provisions of O. jjy; 

C, P. Code. (^Piggott afsd IValsh,//>) MUNNU 

LaL z/. KUNJ BEHARI LaL. 

20 A. L. J. 517 : L. E. 8 A. 895 ; 44 All. 005 . 
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4 V. P. L. R. (A) 66 : 67 I. C. 317 : 

A. I. R. 1922 All. 206, 

-0. 47, R. 7— Insufficiency of reason for review 

is no ground for appeal. 

Under R. 7 , the sufficiency or other\s’ise of the rea¬ 
son for granting a review is not a ground for appeal. 
i^Stuart, /.) BeNARSI v. ALTAB HuSAIN, 

63 I. C. 171 (All.) 

0. 47. R. 7— Scope—Order refusing review is 
not revisabte. 

An prder refusing to grant a review is not revisable 
under S. 115 , C. P. Code. {Ma'teod, C. J a*td Shah. 

y.) Laicshman MaKUTIv. makuti Lakshman. 

26 Bom. L. R. 284 ; A. I. R. 1924 Bom. 344 
"■ '—0. 47, R. 7— Review granted—Appeal — 
•Groutuis for. 

An order granting an application for review can only 
be objected to in appeal only on the grounds mention- 
•ed in O. 47 , R. 7 . (^Greaves and Cuming, JJ.') 

Harendra Nath Chaudhury v. Sona Gazi. 

90 I. C. 504. 

— ~0. 47, R. 7— Decree gh'en on one out of two 
grounds alleged in plaint—On review decree maintain¬ 
ed on other ground—Whole case can be opened in 
appeal. 

Where a plaintiff bases his claim on two grounds 
and the Court decrees it on one of them only without 
discussing the other, but on a review application by the 
defendant, rejects the ground on which it had based 
its decision formerly and maintains the decree on the 
second ground in an appeal by the defendant, although 
his application for review was limited only to the first 
ground, the plaintiff can reopen in the Court of appeal 
the question concerning the second ground as well. 
{Walmsley and Suhrawardy, //.) O. S, ME.AH v. 
DURGA CHaRAN. 29 C. w. N. 1027 ; 90 I. C. 456 : 

A. I. R. 1926 Cal. 243 

——0. 47, R. 7— Appellate Court can interfere if 
review is not granted for reasons in R, 1 —Review can¬ 
not be turned into rehearing — C. P. Code, O. 47 , >?, i. 

The appeal is not limited to the grounds set out, in 
0« 47 , R. 7 . O. 47 , R. 7 expressly provides that when 
an application for review is granted the party dissatis¬ 
fied with the order'may appeal against that order or may 
take the same objection in an appeal filed against the 
final decree. Rule 7 read with Rr. i and 4 shows that 
it is open to the appellate Court to examine the ground 
upon w'hich the review w'as admitted and if the 
ground for the review does not come within the words 
of R. i, then the appellate Court is competent to hold 
that the review was improperly admitted A. I. R, 1922 

P. C. 112 , Foil. There can be no rehearing for the 
purpose of seeing whether a different conclusion on 
the merits should be adopted. {^Greaves and Citahra- 
vartiy //.) NRITYA GOPAL v. JORIT MANJURI. 

87 I. C. 770 : A. i E,. 192$ Cal. 217. 

—0. 47, R. t—J^efusal to restore review appli-. 
cation, ’ . 

Order refusing restoration of an application for 
review disniissed in default is not ,appealab|e.:(/’^a/'j<w/ 
and Graham, JJ.) Hem SanKAR ROY CHOWDHURI 
V. NiSHi Kanta Das Gupta. 81 I. C. 1017 ; 

A. I. R. 1925 Cal. 439. 

rr--r—Q- 47, R. 7— Execution application — Dismis¬ 
sal for. default—Order granting review-r-JIotice is 
not necessary. ' , . , 

.Before the judgnient debtor has been served with a 
notice if an application for execution,is dismissed In 
default,.the Court has power to restore the application 
without giving notice to the judgment-debtor. Even 
if the application for restoration is treated as one for 
jeview, notice to the judgment-debtor is not necessary. 

Q. D.—VOL. 1—98 
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iScoit Smith, J.) ABDUL KaRIM v. CHAUDHRI 
RaMSINGH. 69 I c. 506 : A. I. R. 1924 Lah; 350. 
-0. 47, R. 7 and S. 152— Application challeng¬ 
ing system of calculation only granted--Nature of order. 

Where a Court purported to act under S. 152 on an 
application which challenged the whole system of 
calculation adopted by a Court but there was no alle¬ 
gation that there was an arithmetical or clerical mis¬ 
take really, the order is an order under O. 47 , R. 7 of 
the Code and an appeal lies from it. (Wilberforce, J.) 
RamJI Lal V. Giyani. 3 Lah. L. J. 341 : 

66 I. C. 992 ; 4 U. P. I. R. (Lah.) 54. 
--—0- 47, R. 7— Review — Order granting — Ap¬ 
peal against — Groutuis of—Grounds specified in — 
Final decree—Appeal from—Scope of—Appellant if 
can argue appeal on its merits. 

An appeal against order granting review may be 
challenged only on one of the grounds specified in 
O. 47 , K. 7 , C. P. Code. 

I In an appeal from the final decree itself, if the 
grounds of appeal relate to the granting of the review, 
the grounds must be those that are set out in R. 7 . 
The appellant will not, how'ever, be precluded from 
arguing the appeal on its merits. {Venhatasubba 

Rao, J.) Kolachina Venkat Seetharamayya 
z/.'Veena TOLASI BaBU. (1924) M. W. N. 355 (l) : 

34 M. L. T. 224 : 19 L. W. 649 : 83 I. C. 648 : (1) : 

A. I. R. 1924 Mad. 602 (2) : 46 M. L. J. 463. 
- 0. 47, R. 7— Decree not opeti to oblectivn under 

R. 7 —Leave cannot be granted under C. P. Code, 

S. 109 (c). 

Where a decree passed by the High Court on re¬ 
view was not open to objection on some ground recog¬ 
nised by O. 47 , R. 7 the case cannot be certified as a 
fit case under C.P. Code, S. 109 (c). {Wazir Hasan and 
Simpson, A. Js.) JaGMOHAN SINGH v. SHEO MaN- 
GaL Singh. 90 I. c. 332: a. I. R. 1926 Oudh 17 (2). 

-0. 47, R. 7— No revision lies from order of 

Appellate Court upholding the grant of review by trial 
Court. 

Where the trial Court found that a decree had been 
given to a party as if he had been alive, when as a 
matter of fact be was known to be dead, and granted, 
an application for review on that ground and set aside 
the decree and the order was upheld in appeal. Held, 
that there was a mistake apparent on the face of the 
record and that the Appellate Court did not act with¬ 
out jurisdiction, or illegally or with material irregula¬ 
rity in upholding the order of the trial Court so as to 
justify interference. {Hefidall, A. J. C.) RaM LaL 
V. Ram Dhani. 11 0 . L. J. 700 : 87 I. c. 204 : 

A. I. R. 1925 Oudh. 223. 

-0. 47, R, 7 {l)^Appeal—C. P. Code, O. 43 , 

R. I (zt/). 

O. 47 , R. I restricts the scope of O. 43 , R. i (w) as 
regards grounds of appeal from an order, granting re¬ 
view of judgment. {Wazir Hasan, A.J, C.) KunJaN 
V. Chandra Has. ii 0 . L. J. 682 : 

84 ;I. 0. 515 • 28 0. C. 4 : A. I. R. 1926 Oudh 266. 

—... —0. 47, Rr. 8 and 11—Review—Grant of — 
Appeal—Effect OH original decree. 

A review commences ordinarily with an ex parte 
application. The Court then may either reject the 
application at once or may grant a rule calling on the 
other .side to show cause why the review should not be 
granted. In, the second stage, the rule may either be 
adn)itted or rejected and it is obyiou^.that the hearing 
of t;^is rale may involve to some extent an investiga¬ 
tion into the merits. • If the rule is discharged-then 
the case ends. If, on the other hand, the rule is made 
absolute, then the third stage is reached ; the case is 
reheard on the merits and may result in a repetition 
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of the foimer decree or in some variation of 
ThouEh, in one respect, the result is the same whether 
rule be discharged or on the the or^gmal 

<\f^rree be repeated, in law there is a material ditter 
ence for in the latter case, the whole matter having 

Teen reope"ned. there is a fresh ^'^^VesJ^on 

ca^e the parties are relegated to and still t^®st on 

the old decree. Consequently the order appro* 

a discharge of the rule is the rejection 

of'the application ; an order so made ^ 

second sUge of the proceedings, and 

Lted. i;u! the parties can appeal from ‘he firra' 

^yy T- sARr/.. 

36 C. L. J. 484 :73 I. C. 34: 

MLMAUHAB bHA. ^ ^ ^ 

-0. 47. B. 27— /acu^n. 

Where any point is required to be cleared in the 
interest of justice an appellate Court 
to take additional oral evidence. „ 

K. 49^: 

41 C. L. J. 1 : A- I- R 1924 Cal. ^78. 
_0. 48. B. 1— payment of 

process fees—bismtssnl-Proprietyof. 

Under the new Code, the Court should in all cases 
fix a time for the payment of process fee and it is only 
in default of payment within the time fixed that it can 
dismiss the suit. Where no time is fixed in the dis¬ 

missal for non-payment of process tees is not 

{A'inkhede, A. /. C.) AJODHYA PRASAD ^ ^^C^E- 
TARY OF State. A. I. B. 1924 Kag. • 

_ 48 ^ It. 1 (2 )—Order directing process to be 

Paid “ at once "^Propriety of. _ 

An order directing a party to a suit to pay process 
fees for witnesses" at once ” is contrary to the spirit 

of the C. P. Code and to dismiss the suit for default 

because no witnesses appeared on account ^ P‘°«“ 

fees being paid late is to defeat Justice I 

A / C ^ FANDU V. RaJESHWAR. 20 N. L. B. 131. 
A./.C.) PAM ^ ^ ^ ^ ^ Nag. 271. 

___Sch. I—Appendix 'Q—Form No. 4— Subse¬ 
quent mortgage held by same ^*^r\gagee at f 

decree aver other property-Form No. 4 

Form No. 4 given in appendix (d) of the first sche 

dule of the C P. Code, would not be ^PP**^^^)®. ^ 

case where there was a second mortgage which the 
mortgagee held at the time of the decree covering 
property other than that included in his first mortgage. 
The form must be construed to mean all documents 
relating to the mortgaged property and paving 
ence to the mortgage in respect of which the decree 
is given, (^azir Hasan and Ashworth, W 

BANSIDHAR V. JAGMOHAN DAS. 'pV 

12 0 L. J. 127 : A I. B. 1925 Oudh 879, y2\ 

_Sch. II— Applicability—Pules under by U.P. 

Government—Rule zo—Reference to arbitration under 

Code—Rule does not cover. . . 

A reference to arbitration under the provisions of the 
second schedule of the Code is entirely distinct from 
the procedure contemplated by R- 20 of the ^ * 

{Ryves and Daniels, //.) GOPINATH c; RAM 

\,iTH. 23 A. L. J. 129 : L B 6 A-208 (Civ.) : 

86 I. C. 686 ; 47 A. 874 : A. I. B. 1926 All. A56. 

Sch. W^Arbitratiofi—Agreement to tefer to 
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dence, withdraw from the arbitration. The Court 
cannot compel a private arbitrator to arbitrate against 
his will. {^Sulaiman and Kanhaiya Lai, /J.) BaSU- 
DEO MAL V. KaNHAIYA LaL. » aba 

43 All. 101 : 69 I. C. 667 : 18 A. L. J. 962. 

__^Sch II— Appointment of fresh arbitrators - 


An application to Court to appoint fresh arbitrators- 
amounts to an abandonment of the previous proceed- 
ines. iMacleod, C. /. and Coyafee, J.) KHIMCHAND- 
Narothamdas V. Bhogilal Hirachand Shah. 

46 B 884 : 67 I. C. 913 : 24 Bom. L. B. 861 r 

A. I. B. 1922 Bom. 436. 

_—Sch. Applicability. 

Where the parties intend that no further steps^ 
should be taken in Court and that the arbitration- 
should be one without the intervention of Court, the 
rules in Second Schedule apply to such cases also. 

{Newhould and Pearson, J J S 

NENDRA CHANDRA. 90l.C 624: A.I.B. 1926 Cal. 116. 
_Sch. II and S. Schedule does not apply 

to execution proceedings. ...... . .... 

The execution Court has no junsdiction to refer the 

dispute between the parties to arbi^ation under the 

Second Schedule of the C V. Code. iSuhr^ardy 

and Cuming, //.) T W AN G 7.. SON A ^ 7 ^"" n 633 • 

62 Cal. 589 : 42 C 1- J- 28 : 87 I. C. 633 , 

29 C. W. N. 886 * A. I. B. 1925 Cal, 812. 
_Sch II. Paras, land \h—Order of reference 

made^Court retains its power of 

Azvard otherwise than in accordance wUh the order of 
reference is * otherwise invalid ’ within S. IS- 

It is incumbent upon arbitrators acting under an 
order made in pursuance of paras I and 2 sj«^ly to 
comply with its terms. The Court does not thereby 

part with its duty to supervise the ‘ 

Lhitrators acting under the order. An award made 

otherwise than in accordance with the 

order conferred upon them is an award ** 

"otherwise invalid” and which may J’® ^ 

aside by the Court uuder f W B 127 • 

RAM PRATAB DURGA PRASAD 3 0. W. H. 127. 

A. 1. K. 1825 P. C. 293 (P. C.) : 49 M.I. J. 812. 

Sch II Para. 1— Same arbitration cannot re- 


taU to motUrs within and withmU 

pariitt and non-partus I'”/''' 

and partly upon order of reference—C.P.Code, Sch. 2» 

^"An Lward not contemplated or authorised by the 
order of reference is invalid. It is 

ing to the Statute Law of India that one and .‘h® SAine 
arbitration should be held as to matters within the 
jurisdiction of the Court and matteis without I""®' 
diction of the Court, between the parties to the suit 
and between them and other persons and partly upon 
an order of reference and partly under an 
Uord Blanesburgh'). ^ 

3 0. W. N. 127 : A. I. B. 1925 293^(P. C.)^. 

_—Sch. II, Para. Pending suit—Refer^j U 

arbitration—Oral consent of both parties recorded by 

^ On ^fd^/of hearing of a suit the PleAd®” 
the parties seated that they had agreed 

deader named by them for decision. Their statements 
^ere recorded b/the Court and a reference was made 
in accordance with then agreement. The ?rbttra 
tor made an award. Subsequently it w*® 

that the award was bad because the ap^ment to re 


-Withdrawal from. 1 ^rW, that the objection was 

rattn^rnno^r^r r p" rtb I —iuabie A record taUen down of an oral state- 


1557 


CIVIL, CRIMINAL & REVENUE 


155^ 


C. P. CODE (V OF 1908), Sch. II, Para. 1. ' 

merit made by the parties or their pleaders is as much 
an agreement in writing as a written application made 
by the parties or their pleaders themselves. 27 C. 61 ; 
30 A. 32 ; 43 C. 290 Ref. i^Kauhaiya Lal^ y.) 
Mahabir V, Manohar Singh. 

46 A. 208 : 22 A. L. J. 67 : 79 I. C. 816 : 

A. I. R. 1924 All. 540. 

-Sch. II, Para. 1— Arbitration — Subfnission 

to, if Spent itselfr 

Where the defendant contended that there could 
be no arbitration upon the agreement because the sub¬ 
mission therein contained had somehow “ spent itself” 
in an arbitrator's abortive award or because his sup¬ 
plementary award was lying unadjudicated upon in the 
Court of the District Judge when the arbitration pro¬ 
ceedings began. Held, the parties are under a binding 
agreement to refer the dispute to arbitration in accor¬ 
dance with the terms of agreement itself and the obli¬ 
gation continues until it has been carried out. {.Pig- 
gott and Walsh, JJ.^ B. SHUSHIL CHANDRA DaS 
V. SUKHAMAL Bansidhar. 20 A. L. J. 377 : 

44 All. 472 :A. I. R. 1922 All. 219. 
-Sch. II, Paras. 1 and 3 {%')~Validiiy of re¬ 
ference—Pending reference to High Court — Jurisdic¬ 
tion—Separate suit, if lies. 

During the pendency of a reference to the High 
Court under S. 17 of the Ajmere Courts Regulation, 
the Ajmere Court on an application by the parties, 
referred the case to arbitration and the award was 
made the rule of Court. A party dissatisfied with the 
aw'ard filed a suit to declai'e that the order of reference 
to arbitration w 2 iS ultravires and proceedings under it 
void, held, that notwithstanding the reference to the 
High Court, the Ajmere Court had jurisdiction to 
refer the case to arbitration inasmuch as pending the 
answer by the High Court, to the reference, the suit 
was still pending judgment within the meaning of Para. 

I to Sch.ll to the Code, held, also that no suit as here 
would lie under Para. 3 ( 2 ) of Sch. II to the Code. 
(.Walsh and Wallach, JJ.) RaM LaL z/. DeORAJ. 

19 A. L. J. 876 -. 64 I. C. 601 : 

44 A. 91 : A. I. R. 1922 All. 173. 
-Sch. II, Para. 1— "Dispute*', meaning of. 

Whether or not the Court can legally enquire into 
any question on which the parties join issue is a dis¬ 
pute within the meaning of Para. i. (Suhrawardy 
and Cumiftg, /./.) T. WaNG v, Sona WaNGDI. 

52 Gal. 559 . 42 C. L. J. 26 : 87 I C. 633 : 

29 C. W. N. 886 : A. I. R. 1925 Cal. 812. 

--Sch. II, Para. 1— Parties—All persons inte¬ 
rested in suit to be parties. 

Where all the persons interested in the subject- 
matter of the suit do not join in this application for 
reference to arbitration the Court has no jurisdiction 
to make the reference. 21 C. W. N. 387 relied on. 
(Walmsley and Suhrawardy, J J f) HaRA PRASAN- 
NA BaNDOPADHYA V. ARAB ALL 71 I. C. 326 : 

A. I. R. 1924 Cal. 353 (1). 

-——Sch. II, Para. 1— Parties—Omission of some 

of the Parties to join—Validity of aicard. 

All the parties interested in a suit must join in the 
reference to arbitration andw'here only some of the 
parties agree to refer the award on such reference is 
void. {H. J2. Chatterjee and JVewbould, J J-) 

Debendra Nath Biswas v. Jogendra Nath 
Biswas. 64 I. C. 221 (CaU) 

———~Sch. II, Para. 1 —Validity of refererue — 
Pleader signing without authority—Reference invalid. 

The provisions of Para, i of Sch. II must be strictly 
complied with, in order that there might be a valid 
reference. Where a pleader signed a reference on 
behalf of a party but his zvthalatftama did not contain 
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a power to refer to arbitration, held, the reference was 
not valid so far as that party is concerned. (Wood- 
roffe and Chatterjee, J J >') FANINDRA v. DwaRKa 
Nath. 25 C. W. N. 832. 

-Sch. II, Para, 1— Validity of reference — Ag' 

reement to refer all disputes arising oiit of a contrext 
—Successive awards. 

Where the parties agree to refer all disputes ansing 
out of a contract to arbitration, the right to submit is 
not exhausted though one dispute is finally decided. 
Successive disputes as they arise may be referred and 
successive awards passed. (.Rankin, J.) BaL MukaND 
Ruia V. Gopisan Bhotea. 

60 I. c. 195 : 24 C. W. N. 775. 

--Sch. II, Para. 1— Want of content of parties 

interested ousts jurisdiction. 

If a Judge refers a case to arbitration, without the 
consent of the parties interested, he is exercising a 
jurisdiction not vested in him by law. 42 Mad. 632 ; 
Foil ; 29 I. C. 747 , Expl. (Jackson, J.) PaRASU 
RAMA MUDALIARz/. MUTHUSWAMY PILLAI. 

22 1. W. 395 : (1925) M. W. N. 744 r 

A. I. R. 1925 Mad. 1209. 

-Sch. II, Para. 1— Even party ex parte must 

be consulted if interested. 

Where agreement to refer to arbitration is not signed 
by a party who is ex parte, the award is without juris¬ 
diction if the party is interested in the result of the 
suit. [39 All, 489 Not Foil, ; 42 Mad. 632 and 27 C. 
L. J. 339- Foil] Where vendor had covenanted to 
convey a title to the plaintiff vendee and was interes¬ 
ted in the plaintiff’s suit to establish that title, as 
otherwise he might be sued for damages, he is inte¬ 
rested in the result of the suit. (Jackson, /.) PaRA- 
SURAMA MUDALIAR V. MUTHUSWAMY PiLLAl. 

22 L. W. 395 :.(1925) M. W. N. 744 : 

A. I. R- 1925 Mad. 1209. 
-Sch. II. Para. 1 —* Parties interested' may in¬ 
clude parties against whom no relief is claimed. 

The w’ords ‘parties interested in the suit’ should not 
be restricted only to those persons against whom relief 
is claimed. A person against whom no relief is claim¬ 
ed may be interested in the result of the suit inas¬ 
much as his liability to the plaintiff may ultimately 
arise by reason of any decision that may be given in 
that suit, (Devadoss, J.) T. S, SuBBA R 4 O v. Ap- 
PADURAI Aiyar. 21L. W.498r 

86 I. C 839 ; (1925) M. W. N. 97 : 

A. I. R. 1925 Mad. 621 :48 M. D. J. 142. 

--Sch. II, Para. 1—Ex parte defendant not 

joining—Reference is invalid. 

Reference without a party interested in the litigation 
joining in it is not a valid reference though he may be 
a defendant who is ex pa^'te. (Devadoss, J.) T. S. 

Subba Rao V. appadurai Aiyar. 

21 L.W. 498 ; 86 I.C, 839 : (1925) M.W.N. 97 : 

A. I. R. 1925 Mad. 621 : 48 M. L. J. 142. 

-Sch. II, Para, 1— All parties not joining in 

reference—Subsequent consent cannot validate award 
—Award need not be set aside—Suit on same matter 
is not barred by such award. 

In order to make a valid reference it is necessary 
that all the parties should give their consent. But 
after a reference is made, subsequent consent by one 
of the parties who did not join in the reference at the 
time it was made cannot make the proceedings valid ; 
for the foundation of the Court’s jurisdiction is the 
consent of all the parties. The award passed in such 
proceedings is void and it need not be set aside. Its 
existence does not preclude a subsequent suit on the 
same subject-matter. (Devadoss^ J.') T, S. SUBBA 

Rao V. Appadurai Aiyar. 
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21 L.W 498 : 86 I. C. 839 : (1925) M.W. N. 97 : 

A. I K 1925 Mad 621 : 48 M-L. J. 142. 

_Sch. li. Para. of reference—Par- 

ties lo reference-Exkonerated defendants—Vahdtty 

‘’^rrcon.titute a valid reference to arbitration it is 
enou-h if all the pa.tie^^ to suit interested in the ‘^ub- 
feet matter agree to the reference. From the mere 

parties to the reference when no such 

been taken lo the award nr ‘-“'JT' AMb 

-- /.) "“923^11. W. N 296 : 

32 (H. C.) 2% 73 I. a 202: 

A. I. R. 1923 Mad. 502 : 44 M. L. J- 3 j 9. 
_Sch. II. Paras. 1 and 1®— 


‘1 


in accordance with — Oh/ection—APPeal u ; 

No appeal or revision lies from the deer |- 

in accordance with the award. Arbitration proceeding 
are not compulsory and when parties agree . 

their dispute to a tribunal other than that of r c g ^ 
ed Courts, they must abide by the 

their procedure. It is immaterial "I'e^er the CouK 
does or does not give proper opportunities for g 

all the objections to the award or whether it ng 
or wrong in deciding that the objection statement pu 
fn was not a proper application to set aside the awar^. 
{SadasUa Iyer and Napier. //. ) ^E. N K. K. M- 

A. VENKATACHEL1..4M CHETTIAR2'. 

A. KaMANATHAM CHETTIAR. 

31 M. L. T. 52 : A. I. R. 1922 Mad- 4^». 
Sch. II, Para. 1- Claim relates to public 
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ment made between the parties to a pending suit caiir 
nc t be carried out except under the orders of the 
Court. iHaliifax, A. /. C.) PYARELAL «'• GHANA* 

83 I. C. 22 : A. I. R. 1925 Nag. 203. 
_!_Sch. II. Para. I—Failure of all parties to 

agree to reference — Effect. 

Where all-parties interested do not agree to a refer¬ 
ence to arbitration, the same is illegal and the award 
made therein invalid, i^KinkhedCy A. J. C.) HuS* 
SAINHHAI BHORA t:. BANSILAL. ^ ^ 

_Sch. II, Para. 1— Reference to contents of. 

Only matters in dispute between the parties to a liti¬ 
gation which affect private rights can be ■'elerreri to 
arbitration. {Prideaux and ^atval, A.J .Cs.) GaNOBA 

,, id,R*YAN 6 N. li. J. 7 : 72 I. C. 1016 ; 

NaRAYAN. ^ J ^ 

—. -Sch. II, Para. , , . 

An award cannot be set aside merely because the 

reference to arbitration is not made in writing. U «/• 

fyjtt A / C ) WALIULLAH V. BHAGGAN. I 

Ian. A. J. C.; J ^ ^ ^ ^ 

' A. I. R. 1925 01 dh 269. 

__Sch. II, Para. 1— Defendant unconditionally 

admitting a claim is not a necessary party to a refer- 


admitting a ciai^n /o j» 

cree to arbitration between the plaintiff and the other 

^^Where a person admits the plaintiff’s claini uncon¬ 
ditionally without reference to the liability of his co-. 

defendants and absents himself from subsequent pro, 

ceedings he is not interested in the suit within the 
scopeof Sch. 11. para, land it is not nece^ary to 
implead him with respect to a 

as^^between the plaintiff and the other defei^ante. 

( /■> ini r r MT BriJ RaJ Kuar i'. Ram Nath. 
iDalal. J. C.) MT. ^ ^ ^ ,^ 93 ^ Ordh 201. 

Sch. II, Para. X^Reference to arbitration— 


^flice-Agreement to refer to arbitration-Vahdm . 

An agreement to refer to an arbitration, even if 
lating to an office, is not necessarily unlawful or op 

posed to public policy, but must be f 

£ourt before which it is pleaded for the purpose of 
ascertaining whether it is m violation of the tru 

ThfttiaR 16 L. w. Ill :31M. D. • 

CHETl lAR. ^ J ^ 429. 

-Sch, II, Para l-Sub/Wt to reference—Jurts^ 

diction to make reference—Extent of—Invalid award 
_ If valid as compromise. . 

The jurisdiction of Courts to refer to arbitration is 

confined to matters in difference in the invalid 

award under an invalid reference, being valid 

gives no rights either as an award or as ^ comproniise. 
{^Krisknan and Odgers. //•) 

BODACHARI Z'. Muniyacharf. H L . 

65 1. C. 92: (1921) M. W. N. 756. 

-Sch. 11, Para. Validity of 

seme of one arbitrator at a meeting at which nothing 

particular was done. . , 

Absence of one of the arbitrators at one o . 

meetings, at which, it is shown, that nothing 
was done, does not make the award invalid. 

r;;A<;i. uf:‘l2 w ao”! 

..Sch. II. Para. 1—Parties may agree to refer 

otherwise than under orders of Court. 

The provisions of Sch. II as to an agreement to re¬ 
fer to arbitration are practically all perrn^issive and it i 
nowhere laid down or even suggested that such agree- 


■ ■ ■ OCU, - - l,.. J* 

Oral application—rartits attending amtraUon 

"Tutrret-denTf;rfnlppeai t.,e parties there¬ 
to agTed to reir the Matter in dispute to -rbUraUon 
hut no application in wnting under Sch II. Para, i, 

cl 12 ) of the C. P. Code was made. Ihe plaintiffs 
however signed their names on the order 
Courttnrefationtothe order of reference, attended 

the proceedings before Thrawald 

not admit the evidence produced by them. Th® 
of the arbitrator was objected to by the plaintiffs on 

the ground that there was no 

is^ing for a reference. Held, that the plaintiffs were 
stopped from objecting to the award on the ground 

of want of a written application for 
an aw ard of arbitrators is good on the face of it t e 
nartS cannot object to the arbitrator's decision either 
upoHaw or on fict and the Courts wil not ordinanl, 

re^v°ew his decision provided he acts ^ 

ritv and acts in accordance with the principleot 

naLral justice. J ® T ) 

interference with an award. CM ' ^SHAKIR 

M.RZA Mahomem ^Hasak Beo^..M.rza Shakir 

n 0. L. J. 142 : A. I. E. 1924 Oedh 400. 

____-Bch. 2. Para. 1— Award—Validity of—Par- 

ties to reference—SnUed "'''■''""‘f 

. Where there w6re a number of 
between the Plaintiffs and the various drfendants to 

the suit, it can hardly be suggested that the submi 
Sion to arbitration is bad on the 
1 not refer to arbitration all the ^ “ 

1 dispute between the parties. Sch. ^ 

1 Code, in terms provides that where all the parties m 
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terestecl agree that any matter in difference between 
them shall be referred to arbitration, they may apply 
to the Court for a reference, and sub-cl. ( 2 ) provides 
that the application shall state the matter sought to 
be referred. It may well be that some of the parties 
are interested in certain of the matters in dispute only, 
whilst others are interested in other matters and there 
is no reason why all the parties interested in one or 
other of the matters in difference b*»tween them, 
should not agree to refer their disputes, if there are 
other matters still to be determined in the suit. 
Where the arbitrators, however, made an award not 
only in respect to the matters properly referred but in 
respect to the matters in dispute between the plaintitts 
and the two minors which w’ere not validly referred at 
all, it cannot be said then that the whole award is bad 
merely because the arbitrators have dealt with mat¬ 
ters outside the terms of the reference ; the award is 
valid in so far as the reference was legal and binding. 
The rules in the schedule clearly contemplate a case 
where the arbitrators in making their award have 
gone outside the legitimate subject-matter of the re¬ 
ference. If that part of the award which deals with 
matters outside the reference can be separated from 
the other part, without affecting the decision on the 
matters referred, the Court may in such a case modify 
or correct the award. (^A/i/Ur, C. J. and Kul- 
want Sahay, /.) RaGHUNATH SuKULv. RAM RUP 
RaUT. 2 Pat. 777 : 76 I. C. 2 : 5 P. I. T. 239 : 

2 P. L. R. 76 : 1923 P. H. C. C, 225 : 

A. I. R. 1924 Pat. 33. 

-Sch. II, Para. 1— Award by Judge %vho had 

ceased to l)e Judge is valid only if parties fully unde*- 
stood the effect thereof. 

Where a Judge who has ceased to be a Judge is 
alleged to have been appointed arbitrator, it must be 
shown not merely that the parties wishe d him to w'rite 
and pronounce judgment but that they understood 
what they were agreeing to. It would not be a ques¬ 
tion of their making a mistake of law. Fora consent 
to be valid, the consenting parties must agree upon 
the same thing in the same sense. Unless ihe parties 
understood that, if he wrote and pronounced a judg¬ 
ment, that judgment would amount only to an award 
and that they would have no right of appeal, their 
agreement would be void. iA/acColl, J,C>\ MaunG 
Ba V, MAUNG Ye. 4 U. B. R 171 : 76 I. C. 170 : 

A. I. R. 1924 Rang. 338. 
~ “——Sch. II, Para. 1— Oral mvard—Effect of —■ 

Bar to fresh suit. 

In law, an oral award is good and binding on the 
parties to the reference. Where the actual award is 
an oral award the drawing up of a formal award is 
purely a subsidiary act for giving effect to the previ¬ 
ously completed judicial act- If the parties desiring 
to have the award, made a decree of the Court, it 
may be necessary for them to get the award reduced 
to writing to be filed in Court; but so far as the effect 
of the award on a subsequent suit dealing with the 
subject-matter of the award is concerned, the award 
will bar the suit whether it be oral or whether it be in 
writing. (^Eobinson, C. J. and May Oung, J ) Ma 
Mya V. KO PO Sa. 

2Bvr. L. J. 163 : A. I. R. 1924 Rang 60. 

—-Bch. II, Para, i— Absence of dispute as to a 

Point precludes reference of that point to arbitration. 

A point as to which there is no dispute cannot be 
referred to arbitration. A mere failure or refusal 
to pay on demand any amount admitted to be due may 
be a dispute. But where there'is no allegation that the 
one pat'ty had made a demand on the other to pay the 
sum it'cannot be said that there is a dispute with re- 
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gard to the item. (Rupchand Bilaram^ A. J. C.) 

I Firm of Brijlal Jagannath v. firm of Ai.lah 
Ditta. 86 I. C. 393 : A. I. E. 192:> S nd 242. 

-—Sch. II, Para.l— Contract providing that any 

dispute arising should be referred to arbitration—Dis 
futes arising at different times—Arbitration can be 
held ct different times in respect of the same contract. 

Where the submission clause in the contract pro¬ 
vides that any dispute arising from the contract would 
be referred to arbitration, it is open to the construc¬ 
tion that there can be more tliaii one award in respect 
of the same contract, if different disputes arise at 
different times, and the subjnission of any one dispute 
which may nave arisen at any one time cannot be 
pleaded as a bar to a reference of any subsequent dis¬ 
pute to arbitration under the clause: (^Rupchand 
Bilaram. A. J. C.) FIRM OF BRIJLAL-JaGANNATH 

V. Firm of allah Ditta. 

86 I- C. 393 : A. I. R. 1925 S nd 242. 

—-—Sch.II, Para.l— Submission to arbitration re~ 

quires agreement in -writing though unsigned by either 
party—Invalid submission vitiates arbitration — Arbit- 
t rat ion. 

A valid submission must be supported on the basis 
of a previous agreement in writing betw'een the par¬ 
ties to submit their disputes to arbitration. But the 
parties need not have signed the writing The invalid¬ 
ity of a submission infects also the reference to 
arbitration on the basis of such submission. {Rup- 
chand Bilaram. A. J. C.) KiSHaNDAS PURSUMAL 
V. Meghraj KHIALDAS. 

81 I. c. 834 : A. I. R. 1925 S nd 144. 
-Sch. II, Para. 1— Matter in difference. 

A failure; to pay a cldim constitutes a matter in 
difference between the parties to a submission. ( 1911 ) 

5 S. L. R. 4 , Foil. (Raymond, A. J. C.) MESSRS. 

Beith Stevenson & Co., Ltd. v. firm of Naroo- 
MAL KheM CHAND. 17 S I. R. 86 ; 80 I. C. 1009 : 

A. I. B. 1924 S:nd, 117. 

-——Sch. II, Para. 1— Submission if to be in 

writing. 

Where parties have agreed in w’riting to submit any 
differences that may arise to arbitration, a subsequent 
submission to arbitration need not be in writing. 
(Raymond, A. J. C.) TaYABALLY ABDUL HuSSAIN 

v. James Finlay & Co. 80 i. c. 969 • 

17 S. L, R. 16 ^ A. 1. R 1924 S;nd. 105 (2)*. 

-;-Sch. II, Para. 1— Differences—Failure to pay 

claim If amounts to—Plurality of references. 

Where parties agree that all differences that may 
arise between them should be settled by arbitration, 
a failure to pay a claim arising out of the contract 
amounts to a difference w’hich falls within the agree¬ 
ment. There can be as many awards as there are 
disputes and the mere fact that one award has issued 
does not exhaust the pow’ers under the agreement 
(Raymond, A. /. C.) TayaBALLY ABDUL HuSSaIN 
z'. James Finlay & Co 17 s. I,, r. 15 : 

80 I. 0 . 969 : A. I. E. 1924 S nd 105 (2). 

-Sch. II, Para. I—Minor Parties—Duty of 

Coutt. 

Where some of the parties to a reference to arbitra¬ 
tion are minors, it is the duty of the Court to ascertain 
if the reference is for the benefit of the minors. (ICen- 
nedy, J. C. and Raymond, A. J. C.) EmnaBAI zr. 
Fakir Mahomed. 15 s. L. R. 165 - 

65 I. C. 50 : A. I. R. 1922 Sind 1. 

Sch. II, Para. 1— Duty of Judge before 
allowing awards to be filed. 

It is the duty of every Judge before he allows arbit¬ 
ration awards to be filed in Court, to satisfy himself 
that there has been some point of real difference 
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which was submitted to arbitration and that there was 
an arbitration on that point of real 

y. C. and A.J.C J ^ ^ ^ ^ ^ 211 

!_1—Sch II. Para. 1-yandiiy of reUrtnc^-- 

Court tvhrn 'to restrain defendant from proceeding to 

‘"u U tvlThin Conrfs jurisdiction on equitable grounds 
to rUtrain the defendant from proceed.ng to arbitra¬ 
tion when an action biought impeaches the instrument 
•^-iirvino the agreement for reference. {Raymondy A- 
7 c ) firm O^KRn-ALlMS KAHANDAS . FIRM OK 

GAJANMAL BHAGWANDAS.^^ ^ C. 864 : 16 S. L. K. 6. 

_-Sch. II, lara- ^ Parties— Refereiue to 


C. P. CODE (V OF 1908), Sch. II, Para. 3. 


__ - V , , 

^rhitnition—Partiis— Interested—Assent of. 

\ coixn has no jurisdiction to make an order of re- 

feren^rto arbitration unless all the parties interested 
terence to a , _ An order of reference made 

^froutVuch assent is invalid and an award based 

thereupon is liable to be set aside. (Raymond, A. J. 

C.) CHOn H RAM ts 1'AL CHAND^^ ^ ^ ^ 

sch. Il.Paral (l)and( 2)-/;--^«Ar- 


contract had agreed to submit any disputes whether of 
law or fact, which might arise, to arburation when he 
found the case going against him. The exercise of 
the power of giving leave to revoke is in general lireit- 
eci to cases where the arbitrators are exceeding their 
jurisdiction or refusing jurisdiction or failing to do all 
that their jurisdiction requires them to do. The 
principle underlying the exercise of the power to revoke 
is that the parties take the arbitrators for better or for 
worse, and that their decision is final both as to aw 
an^d fact; unless a substantial miscarriage of ,ustice 
may take place, leave ought not to be given. It is no 
mfscarriage of justice for a party to be injured by bad 
1 uhirh he has agreed to be bound by. (Walsh and 
Vines fj -) GAyT PRASAD tr. FIRM MATHU LaL 

BUDHA LAU. ^ ^ ^ J ^ ^525 All. 202 

Sch. II, Para. 3 (7,')-Reference to arbitration 

• • 


rente- Agreement to abide by the statement of one. 

^ :?ih‘" cot^ rnd^h%^“atirTf'‘th: 

defendant, it appeared that the parties “^rtlrey 

h'afag^L'd^to^XX'r^lr for decision 

!»vvB; 5 .r<o" s?;, 

/) [•'>, “ss’Ai iV. 

c. I^»UDA BaKSH ^_^pp„intment of arbitrators 

Sch. II, Para. rsrr Menders 


mejfa Court’/e^fers a pending suit to arbitration, its 
iurisdiction to try the case is suspended and rt reviv^ 

Si...... 1 f 

,b*' ..... ‘.b.^ P'b" “.."If ."V 

not uniii words shall not, save 

lirUil''mannrr and to the'extent provided in this Sche¬ 
dule deal with such matter in the same smt are 
imperative and convey Prohibition,and Umit the^^^ 

^ iiirisdiction. \Ktftkhidcy A* y* 

41 4uS ILaE mu LCHand. 89 I. C. 782. 

SHANKER^ il Para. Z-Atoard-ValidUy-Obtee- 


tifins _ Appointment whether valid. 

Power^.a rin':ttl:^n“Trrer/^ 

4trucuJns"to the contrary ,s one thing, and prrwer to 
undo ^ppmntrrr^en.^, made^ iLceUatill o" the 

Pa°nch4 by ?he 4urtl based as it is upon the 
Tequest, is unwarranted and invalid, and the 

such. {Aotval, A. /. C.) 6 N. L. J. 229 : 

GUDDOO. ^ ^ ^ ^ J ^ J922 Nag. 39. 

Sch. II. Para 2. (12)--Z>/r-r-0. 9 ,/; >3 


^ I ■ w waa* ^ ^ •— , 

" Th^rwlfrfe'ferelTe^w'arbUration and an Award 

Obiections were taken to the validity of 

tlTe^Iward'. One of the grounds taken was that there 
the a%Nar reference to arbitration as one of the 

r.s: r s..r wit a s,». n.,. 

RAUT tf. Ja«»ANDHAN PRASAD.^ ^ 

c-K TT Pura %—Time for submission of 
amaVZ^e^ion by arbitrators themselves -Pro- 


-- ocn . Ai , l T 1 ;c rMrree 

The decree under para. 2 ( 12 ) ^ch. H is a decree 

under S. 2 ( 2 ) and the 

as mav be, to proceedings under Sch. II save a 

^^eciar proceSu,e is laid down the Schedule. 

(Cenrrr and AfaephM^on //.) MAH^.R J A^ 

Sch. II. Para, i—Leave to revoke order of 

^ . L ^ ^ ^ am ^ a m t 9 


__sen. Ai, raia. « ..a . - - -- 

reference is not to be granted save when substantial m 
iilsticewill otherwise result— Principles underlying 
exercise of power to grant leave discussed. . 

Obiter i—In giving leave to revoke 
Court shall be satisfied that a substantial miscarriage 
of iustice will take place in the event of its refusal. It 
wolld be contrary to justice to give leave to revoke a 
submission to a party who as a consideration fora 


award —..r - 

triety of— Misconduct of arbitrator. 

^ \fatters in dispute between the parties m a pen^ng 
suit were by their consent 

the plaintiff to the Court for supereeding refer^ce 
onH for oro-'cedinc with the trial of the suit, heldy that 

the order of the Court giving nnlimited authority to 

the arbitrators to extend the time was bad and of no 
efiect a^d that under the mandatory prov.s.ons ^ 
Sch II cl. 3, C. P. Code, it was the Court that had to 
fix the time and enlarge it. ConsequenUy tt was open 
to the plaintiff to apply to the Court f° *A. 

ippropn^e time for entertaining charges of mts 
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•conduct against an arbitrator is when the award has 
been filed, i/^au/sin, /.) ROBINDRA DeB MaNNA v. 
JOGENDRA Deb Manna. 

27 C. W. N. 420 : A. I, R. 1923 Cal. 410. 
■■ ■ --Sch. II, Para. 3— Reference irnplies dispute. 

The existence of a “dispute” is essential to the 
validity of a reference to arbitration under the terms of 
a contract, A dispute involved the assertion of a 
Tight by one party and its denial by the other. Where 
^the parties do not reach that stage and the vendors 
merely refuse to comply with the request of the buyer 
iprior to the sale regarding incidental matters, there is 
no “ disoute’’ within the meaning of the arbitration 
clau^^e in me contract. K^Muoaerjee atid Fletcher, //.) 
‘CHANDMULL GaNESHMULI. V. NIPPON Munkwa 
KaRBUSKHIKI, 64 I. C. 798 : 33 C. L. J. 545. 

-Sch. II, Para. 3— Reference by the Court — 

■Reference not tn express terms—Action of Court and 
parties, itxferetue from. 

The plaintiff and the only defendant interested in 
‘the subject-matter of the suit aereed in writing to refer 
their disputes, including those in suit, to arbitration 
and the plaintiff presented an application that, as the 
matter in suit as well as other matters had been refer¬ 
red to arbitration, the suit should be kept pending and 
adjourned till an award was made, and the Court 
accordingly granted the adjournment and kept the suit 
'pending. Further adjournments consented to by the 
defendant, were applied for by the plaintiff and grant¬ 
ed by the Court for the purpose of enabling the 
•arbitrators to submit their award, and the Court wrote 
to the arbitrators to expedite and the arbitrators re¬ 
quested for further time, which was granted by the 
‘Court on the terms, that if they could not finish by the 
adjourned date, the suit would be posted for enquiry 
‘before the Court, that the parties should endeavour to 
get the arbitrators to pass the award and file the same 
within the time specified and that the arbitrators 
should be informed accordingly. After further adjourn¬ 
ments the Court, on the application of the arbitrators, 
-got certain accounts filed in another Court and after 
some more similar adjournments, to all of which the 
^defendant was a consenting party, the award was filed 
•and a decree was passed in accordance with it. Held, 
there has been substantially, though not in form, a 
Teference by Court with the consent of the parties. 
{^Sadasiva Iyer and Napier, J J.') VENK4TACHELLAM 

'Chettiarz'. Ramanatham CHETTIAR. 

15 L. W. Ill: 31 M. L. T. 52: A. I. R. 1922 Mad. 429. 

-“Sch, n, Para. 3 (2) —Reference to arbitration 

—Cases appearing in the special list—Power of Court 
to make necessary orders. 

It does not necessarily follow that when a case re- 
iferred to arbitration appears in the special list, the order 
for arbitration cannot be superseded by the Court 
for proper reasons and the necessary orders passed for 
the trial of the suit. Parties who wish to take advan- 
'tage of the 2 nd Schedule to the C. P. Code and agree 
to refer suits to arbitration rather than have them tried 
by Court, may not thereby make opportunity to delay 
the solution of their differences. (^Buckland, y.) 
Sarupchand HUKUMCHAND V. Madhoram. 

28 C. W. N. 755 : 83 1. C. 128: 

A. I. R. 1925 Cal. 83. 

-—Sch. II, Para. 3 (2) —Compromise effected 
after reference without applying for superseding the 
-reference cat!t be recorded —(7. P. Code, O. 23 , R. 3 . 

Where after the parties to a suit referred it to 
■arbitration, a compromise was arrived at between them, 
but there was no order superseding the arbitration. 

Held^ the Court had no jurisdiction to record the 
■compromise. {^Sanderson., C, J. and Richardson^ J.') 
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DOOLY CHAND V. MOHANLAL. 51 Cal. 432 : 

83 I. C. 606 : A. I. R. 1924 Cal. 722. 

-Sch. II, Para. 3 (2)— Court has inherent 

Power to cancel order under Para, 3 — C. P. Code, 
S. 151 . 

Although there is no specific provision in the second 
Schedule to the C. P. Code, authorising a Ccuri to can¬ 
cel an order made by it under para. 3 of the Schedule, 
yet in a proper case and for good cause the Court has 
inherent power to cancel that order. (Case-law dis¬ 
cussed.) 10 Bom. 381 , Not Foil. {Kulwant Sahay, J.) 
Lachman Muchhna V. Moghal Mian. 

6 P. L. T. 488 .• 86 I. C. 540 : A. I. R. 1925 Pat. 720. 

-Sch. II, Para. 3 (2)— Arbitration — Power of 

Court to appoint Receiver. 

Where arbitration is actually proceeding, the Court 
is not to appoint a Receiver except in exceptional cir¬ 
cumstances without the concurrence of the arbitrator. 
Where the arbitrator functus officio and the award 
has been passed, the Court has power to appi^int a 
Receiver in the interim between the submission of the 
award and the final acceptance or rejection of it. 
(^Kennedy, J. C.) CHETANSINGH BaGaSINGH v. 

Gulibai. 78 I. C. 84 ; A. I. R. 1925 Sind 102. 

■ ' Scb. II, Para. t^r^Power to appoint umpire- 

Where the question was whether the Committee of 
the Delhi Piece goods Association had jurisdiction to 
appoint an umpire until the two arbitrators appointed 
by the parties had not only failed to agree as to the 
merits of the disputes but also had differed as to the 
choice of the umpire, held, enough had occurred to 
give the Committee, Delhi Piece goods Association 
under the rules accepted by the parties, jurisdiction to 
appoint an umpire, because the arbitrators had differ¬ 
ed in such conclusive fashion as to put it beyond doubt, 
that they were not going to deliver a joint award. 
KPiggottand Walsh, JJ.') B. ShUSHIL CHANDRA 
Das V. SUKHAMAL BaNSIDHAR. 20 A. L. J. 377 : 

44 All. 472 ; A. I. R, 1922 All. 219! 

-Sch. II, Para, 4— Reference to arbitration by 

Court—Award by maiority of arbitrators is valid if so 
agreed upon. 

Where the matter in dispute in a pending suit was 
referred to the arbitration of two arbitrators and an 
umpire and the terms of the reference provided for a 
decision according to the opinion of the majority in 
the event of there being any dissent, and after the pro¬ 
ceedings were over the dissenting arbitrator left the 
place after expressing his dissent from the opinion of 
the majority and the award was reduced to writing the 
next day, held, the award was in accord with the 
terms of the reference and was perfectly valid (Dalai 
and Wazir Hasan, A. J. Cs.) DhuRMAN SINGH «/. 
Surat Singh. 88 I. C. 547 : A.I.R. 1925 Oudh 712. 

Sch, II, Paras. 4 and 5 —Arbitrators not 
acting together—Award ?iot legal. 

An agreement of reference to arbitration provided 
for the settlement of disputes by four arbitrators and 
an umpire acting together. There was no provision 
that in case of difference of opinion amongst the 
arbitrators, the opinion of the majority was to prevail. 
All the five arbitrators entered into the reference 
but the award made was signed by only four of them. 
Ihe fifth man did not sign because he did not concur 
in the award, ffeld, that the award, as filed, was in- 
valid. On a reference to several arbitrators together 
when there is no clause provided for an award made 
by less than all being valid, each of them must act 
personally in performance of the duties of his office, 

as if he were the sole arbitrator : for as the office is 

joint, if one refuse or omit to act, the others can make 
no award. (Katihaiya Lai, J. C.) Nand Kishore 
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7-. KISHORI l -Al- 10 0. L J. I tn^'oudh'm 
74 I. C. 299 : 26 0. C. 350 : A. I. R. 1923 Oudh 181. 

_ Soh. TI, Tara 4 of mafortty 

a reference to arbitration by four 
sons \vithout the intervention of Court, provides fo 
rlecision by all the arbitrators and not merely by 
inaiority of them, the refusal of any of the arbitrator. 

to take part in the arbitration invalidates the 

The submission to arbitration n^o longer remains in 

We and cannot be pleaded as a bar to a suit ^ith re- 
force anc canit^e of the arbitration. 

ference r ^ \ i ACHMAN PRASAD PRAN NaTH. 

^ SO ^85 : 65 I.C, 339 : A.I.K. 1922 On dh 108 

' Sch TI. Para. b—AgtecmefU filed under 

e,^rn 1 n-~ArIyit*'ators nominated and appointed, but re- 
para. \ 7 Cnurt not observing: proper procedure but 

1 of oppluati,^ hy 

Tourt -..o. CO,.firmed mfierc dcfcnda,., filM regular ru,t 

to enforce hie rights under ordmory law. 

Where the procedure in para. 5 . . where 

. R..t rhe narties acquiesced therein, and where 

rnrup^r^ecUng^Ui^e^^arW^ 

:7hUlV:e;/referred^^^^^^^^^ 

_Sch. II, Paras. 6 and VI—Reference to arb,- 

tration-Rcfusal by one orbUrator-Remed^-Ac.^n^^ 

W'hf»rp a r6fcr6nc6 to arbitratton has ^ 

without the intervention of the Court and during the 
proceedings one of the arbitrators refuses to act fur^ 

rr""ag'rle”n!ent and the Court can take a^.on^under 

Para. 5 and appoint a new 

Wallaeh, //.) B.^GWAN^AS m GUKDAVAl.^ ^ 

Sch. II, Paras. 6, 15 and \^~-Arbttration 


C. P. CODE (V OF 1908), Sch. II, Para. 8 . I t 
time it is very desirable that the referen-^e to arbitra- 

j:rtt°“cturVreTc‘*ur.vVr!;;;cr>o 

DASS .. ram DASS^^ ^ ^ 88\^-0^9?5 m ; 

A. I.E. 1925 Lah.374, 
_Sch. II, Para. h^Death of one of the two 


11* raiHe. aw ^ 

^-jjard—Seit, ng aside— Personnel of arbitrators chang¬ 
ed by ponies Ifhout reference to Court-Amard , tf 

""where during the pendency of 

^nlai^'i^hX^cVn'itnrorborh' tt L^tiefbrwithout 

t^bunal and wKere there is such con-nt the otn^sston 

?j.";roS-.srr s 2 ,?*.«•;- 

NARAH & CO., LTD. 28 0 ,9^24 0^ «V. 

_Seh. II, Paras. 8 and »—fVo notice to oppostje 

party—Action under para. 5 cannot be taken I^ordt 
Tati delay in proceedings- Arbitration can be super- 

" The Court cannot take action ^ "'’for 

neither Darty has served a notice upon the other tor 
A^emoval of an arbitrator and the substitution of 
another. Even if the Court takes action under Para^ 5 

ft" wUhin the discretion of the Court to refuse to ap. 

noint a fiesh arbitrator and to supersede the reference, 
ir^case v,here there has been a reference to arb.tra- 
ion bTwhere nothing has been done for over a long 


I ■ ■ ‘ — |g VIA# ^ • 

arbitrators -ApplifcMan by a party to appoint a sole 

arbitraior is written notice. 

Where one of two arbitrators dies and one of the 
parties applies to the Court to appomt the surviving 
Lbitrator as ih« sole arbitrator the appUcatmn is 
“written notice*’ within the meaning of para. $. KO^al 
Ag. J. C. and Wasir Hasaiiy A. /. C.) MT, Ha* 

SAN BaNU BEG*M z;. WaSI ALI KHAN. ' 

12 0. L. J. 174 ; 86 I. C. 613 - 2 0. W. N. 64 r 

A. I. K. 1926 OwdhSei. 

_Sch II. Reference by surviving ar¬ 
bitrator—Mistake ofiudgment in construing reference 

— No revision lies, . ' • • * 

A mistake of judgment m construing the ong.naf 
reference cannot be rectified bv the High Coun on an 
aoDlication for revision. {Dalai Ag, /. C. ana 
TTlHlsan. A.J.C.) MT. HaSAN BAND BKGAM 

V. Wa\si ali Khan. 12 o. L. J. • 

2 0. W. N. 64 ; A. I. E. 1925 Ondh 361. 

_Soh. II, Para, b—’Appoint'* means '^concur 

in appointing," . . „ j al 

“Appoint” means “concur in appointing and there¬ 
fore to concur in the appointment of an arbitrator is 
good though no arbitrator is named tn notice. The- 
rule of English law is also the same. Where the con¬ 
dition of the rule as to the notice to concur in the ap¬ 
pointment has been saiisded and no concurrence ha? 
been arrived at by the parties to the reference th® Court 
has no discretion left but (i) to appoint an a^J^’t^ator, 
or ( 2 ) to supersede the arbitration. ( 1892 ) 1 Q- B. 136 
Foil. {Dalai A.g, /. C. and Wazir 
MT Hasan Banu Begam v Wasi ali Khan. 

11 0. & A. L R. 63 ; A. I. R. 1925 Ordh 361. 

_Sch. II, Taking ezddence tn absence 

""^l^akmg^eddfnce in the absence of the party by an- 

arbiUatoHs illegal. {Devadoss. J.) R. PaLAVESAM 

CHETTIAR t'. NaRAYANA AIYAR. 4, * Ao/h 

^ ( 1925) M. w. N. 608 : 88 I. C. 660 r 

A. I Bv 1926 Mad. 1086 : 49 M. L. L 116- 

Sch. IIv Pal a. n--Absence at the time of eVt- 


dense of arbitrator. . 

Where all the arbitrators do not attend at aU thfr 
meetings and where the evidence is taken in the a^ 
sence of one or more of the «^biya*ors the award is 

invalid. {Ashworth and Simpson, A J .Cs,) J^NKATA^ 

PRASAD . JaGANNATH. ^ ^ ^ ^9^ OudbV^e: 

--Sch. II, Para. 7— Award—Passed ?»''*«■ 

An award pa.ssed « parte will not be set aside iiv 

absence of sufficient ««« for ® 

^nnp^rance. {RuPchand Btlarant^ As y* C%) riKM 
MOTHARAM COWLATRAM Z-. f MAYADAS DOW- 

LATRAM. 78 I. C. 621 : A. I. K. 1928 Sina. 160. 

_ Soh II, PaTa. S—Award—Time far— 

Extension of—Oral application, ^ 

An oral application for extension of the 
submission on the award by ^’-biwators is valid 3 M. 5^ 
Dist. (.Maeteod. C. J- and Shah. ^AKAL CHANI^ 

MOTl v, AMBARAM, ^ * 

80 I. C, 260 : A. I. B. 1924 Bom. 380.. 

_-Sch. II, para. %—Extensicm of time for mak¬ 
ing award—Limitatioft Act, Art, 1$^* ^ 

The time for filing an award may be extended by' 
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the Court either before or after the expiration of the 
period fixed for the making of the award, l^ut the 
extension must be made before the award is delivered. 
■W here the parties signed a consent order before the 
award was made for extension of the period, but the 
order was signed only after the making of the award, 
held, that the Court’s signature related back to the 
date of application and that the award could not he 
objected to on the ground tliat it was made after the 
expiry of the period fixed by the Court. {Macleod, C. 
J. and S hah, J .') GOPALaJI KaLLIANJI C'HHA 
GANLAb VlTH ALil •iS ioni. 1071 : 03 I. C. C‘‘-9 

£3 Pom I. R. 614. 

-Sch. II, Para. 8— Arbitrators have not snb’ 

mitted award—Issue Takid at once was held order ex¬ 
tending time. 

Where a date was fixed for filing the award but the 
award was not filed on that date, and where the order 
passed thereupon was as follows —“The arbitrators 
have not submitted their award. Issue Takid at once, 
fixing the loth November, for hearing” and where the 
office, who had passed the decree filing the award said 
that his intention in passing that order was to extend 
time for filing of the award though he had not said so 
in so many word>, held, that an order like this may 
be taken as an order extending the time for filing the 
award. (^Suhraitardy and Tage, jy.) DEBRI-L’L- 
DIN 7K i^MlNA BIBI. 78 I. C. 33> : 

A. I, R. 1925 Cal. 476. 

■ Sch. II, Para. 8— I?ate fixed for filing of 

award — non-appearance of parties—Dismissal of suit 
is had. 

Where a Judge dismissed a suit for failure of the 
parties to attend on the date fixed for filing of the 
aw'ard even though the award was not filed on that 
date, the order of dismissal is improper and would be 
set aside. Since the filing of an award is an act of the 
arbitrator, the parties need not be present in Court. A 
Court has no power to supersede an arbitration in anti 
cipation that the award will not be filed before the 
due date. i^Das, /.) MaHARAJ BHaGATc/. HariHaR 
BhaGAT. 3 Pat. L T. 346 : 65 I. C. 144 : 

A.I.B. 1923 Pat. 115. 
— —^Sch. II, Para. 10 and S. 116— Omission to 

give notice entitles a party to have the decree on the 
award set aside in revision, though party was aware 
of the date of filing of award* 

The provisions of cl. 10 are mandatory and the 
parties are entitled to notice even if they have know¬ 
ledge of the date on which the award is filed. The 
omission to give such notice is a material irregularity 
which entitles the party to have the oecree passed on 
the award set aside in revision, ii Mad. 144 ard 20 
All. 474 , Foil. iMoti Sagary J.'S GURDITTA MaL 
V, FIRM OF BASANTA MaL PANNALAL. 

89 I. C. 240 : A. I. R. 192j Lah. 619 (1), 

-Soh. II, Para. 10 —Decree not to be passed 

before 10 days. 

The Court cannot pass a decree . in terms of an 
awaru before the expiry of 10 days allowed by 
Art, ’58 of the limitation Act. An agreement not to 
object to the award does not cover illegalities. The 
rejection of an application for further time to file 
objections does not amount to an application to set 
aside the award. ( 1912 ) M.W.N. 1232 , Foil {,Odgers, 
/,) RANGIAH CHETTY V. Govindasami. 

(1921) M. W. N. 798 : 15 L W. 160 : 

45 Mad. 466 : 71 I.C. 266.: A. I. R. 1922 Mad. 179. 

-Sch. II, Fara. 10 —Decree on award without 

notice is bad. 

A decree passed on award without notice to the 
opposite party and before the expiration of the time 

Q. D.—Vol. 1—99 
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allowed by Art. 158 of the I.imitation Act is bad in 
law. {^Kanhaiya Lai, A. J. C.) MaNI Ram v. Ram 
ASKaY. 24 0. C. 234 : 64 I. C. 90 (2) ; 

8 0. L J. 626. 

" ■ — —Sch. II. Para. 10— Notice of filing cf award 
before passing a accree is necessary. 

Under Para. 10 . a Court must give notice to the 
parties of the filing of the award, before passing a de¬ 
cree in its terms, and such notice to the deft, is neces¬ 
sary though he failed to appear before the arbitrators 
or the Court. {Lindsay, J. C.) SOHAN LaL v. 
Murn a l.AL. 24 0. C. 263 : 62 I. C. 849 : 

8 0. L. J. 280. 

—-Sch. II, Para. 11— Scope is lifn.ttd to ques- 

iions of law. 

The scope of paragraph 11 is really limited to ques¬ 
tions of Jaw. It i's true that it is not expre.ssly stated 
in this paragraph that the statement of the special 
case must relate to questions of law ; but sufficient in¬ 
dication in this direction is given as to the scope of 
this rule by the w oraing of the form No. 4 of the Ap¬ 
pendix to this schedule which expressly refers to 
questions of law’ to be stated for opinion of the Court. 
{Shah, A. C. J. and Fawcett. J.) UaKSHMaN 
BaBURaO bONAR V. KAMCHANDRA RaJaRAM 
bONAR. 26 Eom. L. R. S36 : 48 Eom 663 : 

84 1. C. 378 : A. I. E. 1926 Bom. 22. 

-Sch. II, Para. 12— Award— Application for 

filing—Correction of mistakes—Execution proceedings. 

The decision ot the arbitrators is final. If there is 
on the face of the award a patent inconsistency such 
as a flat contradiction in measurement, or a mistake 
of arithmetical calculation, it is open to the Court to 
which application is made for filing the award on a 
patent error of that sort being pointed out, to send the 
award back to the arbitrators to correct it before a 
decree is passed in accordance with it. But anything 
of this kind cannot be done in execution proceedings. 
{IValsh and Kanhatya Lai, J/.) HaR PraSaD v. 
KaGHUBAK DaYAL. 21 A.L.J. 641 : 45 A. 628 : 

L. R. 4 A. 663 : 74 I. C. 817 : 

A.I.R. 1924 All. 62: 

-Sch. II, Para. 12— Award — Deference to 

Commissioner for taking accounts—Deport _ Procedure 

bad. 

On a reference by the Court, the arbitrators pre¬ 
pared their award and submitted it to the Court. Both 
parties filed objections and Court remitted the award 
to the arbitrators for rectification under Para. 13 . The 
arbitrators considered the objections and submitted 
their opinion regarding the alleged errors. The Court, 
however, appointed two i-ommissioners to examine the 
accounts prepared by the arbitrators to see if they in¬ 
volved arithmetical or clerical error. The Commission¬ 
ers did so and made a report w’hich supported the 
opinion of the arbitrators. When the report came up 
to the Court, it reversed the report on certain disputed 
items and asked the Commissioners to recalculate on 
the basis of its judgment. On the report finally made 
by the Commissioners the Court passed its decree. 
Held that a decree must be passed in terms of the 
arbitrators a-ward, that from the very commencement 
the Court had followed an absolutely wrong procedure 
under Para. 12 since it could neither be said that the 
Court had amended an obvious error which could be 
amended without affecting such decision, nor could it 
be said that the Court had rectified a clerical mistake 
or an error arising from an accidental slip or omission. 
{Macleod, C. J. and Fawcett, J.') GOPAL v. GaNESH 
22 Bom. L. R. 1416 : 69 I. C. 785 : 46 Bom. 8 I 2 ! 

' Sch. II, Para. 12 A'vard can't be modified 
ufUess imperfect in form or for otrvious error it.can be 
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armnded without affecting arbitrator's decision. of < 

The Court has no power to rectify or correct an spe 
awartl unless the award is imperfect in form or the ere 
obvious error is of such a character that it can be exe 
amended without affecting the decision of ‘ f®*" 

trator. It is well settled that the Court acts without lati 
jurisdiciion if it modifies an award because ^ 

view different from that held by the arbitrator, arb 

{Moohern, y.) Mahendra Nath 

LrESH CHANDRA PKAMANIK^ ^ ^ ^80^1^ a 10^- th* 
__Sch II, Paras. 12, 14 and lb—/Reference to ed 

arbitration pending suit-Axvard going beyond mat^ an 
id sin dispute in the suit—Decision on rights of Uv 

^^^rhe'e! P. Code deals with arbitrations under three lal 
heads :-“i. Where the parties to a litigation desire po 
to refer to arbitration any matter in difference between T1 
them in the suit, in that case all proceedings from first hr 
to last are under .the supervision of the Court, th 
2 Where parties without having recourse to litigation m 
agree to refer their differences to arbitration, and it is cc 
desired that the agreement of reference should have ec 
the sanction of the Court, in that case all further pro- 
ceedings are under the supervision of the Court. 

T. Where the agreement of reference is made and the tr 
arbitration itself takes place without the intervention , tl 
of the Court and the assistance of the Court js | If 

sought in order to give effect to the award. Full direc- d 
tions are to be found in the Code as to the course of | a 
procedure in cases falling under head No. i, and large c 
powers are given to the Court with the view of making n 
the award in such cases complete, operative and final, t 

The Court makes an order of reference on the agree- s 

ment (which must be the agreement of all parties to t 
the suit), being brought before it and fixes a time for j 
delivery of the award with power to enlarge the time, s 
if necessary. When the award is submitted to the I 
Court, the Court may in certain specified cases correct i 
or modify it. subject to a right of appeal. In certain i 
specified cases, it may remit the matter to the arbi- ^ 
trators or to the umpire, as the case may be. No < 
award is to be set aside except in one of three cases i 
specified and defined. In cases falling under heads 2 i 
and 3 , the provisions relating to cases under head i ' 
are to be observed, so far as applicable. ‘I'®*'® 
this difference. In cases falling under head the 
agreement to refer and the application to the Court 
founded upon it must have the concurrence of all 
parties concerned, and the actual reference is the 
order of the Court, so that no question can arise as to 
the regularity of the proceedings up to that point. 
In cases falling under heads 2 and 3, proceedings des¬ 
cribed as a suit and registered as such must betaken 

in order to bring the matter, the agreement to refer or 
the award, as the case may be, under the cognizance 
of the Court. That is or may be a litigious proceeding, 
cause may be .shown against the application and it I 
would seem that the order made thereon is a decree 
within the meaning of that expression as defined in the 
Civil Procedure Code. The Indian Arbitration Act, on 
the other hand, relates exclusively to arbitration by 
agreement without intervention of a Court of Justice, 
and subject to the provisions of S. 23 , applies only 
in cases w’here if the subject-matter submitted to arbi¬ 
tration were the subject of a suit, the suiticould, whe¬ 
ther with leave or otherwise, be instituted in a Presi¬ 
dency Towm. An examination of the provisions of 
the second schedule of the Code of Civil Procedure 
and of the Indian Arbitration Act leaves no room for 
controversy that the legislature has made clear and 
distinct, provisions to regulate the procedure in respect 
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of each of the four types of arbitration which have 
special characteristic features. The jurisdiction thus 
created in respect of each type of arbitration must be 
exercised through the machinery provided and in con¬ 
formity with the procedure prescribed. The Lcgb- 
lature never contemplated a confusion of these juris¬ 
dictions. No provision can be traced for simultaneous 
arbitration, by private agreement and on reference by 
Court, in respect of subject-matters within and beyond 
the scope of a suit and amongst persons, some parties 
and some strangers to a litigation. What has happen¬ 
ed in the present case is, in essence, an arbitration in 
a manner neither known to nor contemplated by the 
law, and the Court must consequently decline to affix 
the stamp of its authority on the product of the 
labour of the arbitrators, From this stand¬ 

point, the award must be treated as invalid. 

The arbitrators on such a reference are consequently 
limited to questions in dispute between the parties in 
the cause referred to, and they are not competent to 
mix up, in their investigation and determination, other 
controversies wherein strangers to the suit are interest¬ 
ed. When an award has resulted from proceedings so 
carried on in a manner not contemplated by the law, 
the Court cannot be called upon to invoke the aid of 
the doctrine of separability. This is not a case where 
the arbitrators have failed to act with regularity from 
lack of care or knowledge ; the proceedings have been 
1 deliberately organised and carried on by the parties in 
1 a manner not contemplated by law and they have thus 
contrived to defeat the object they had at heart, 
namely, to settle their differences, ^ 
their choice. It is quite impossible that one and the 

same arbitration should be held as to mattere within 
the jurisdiction of the Court and matters without the 
jurisdiction of the Court ; between the parties to the 
suit and between them and other persons ; 

Co ie provided by the Indian Arbitration Act and 
t under the Code provided by the Second Schedule ; 

1 under the superintendence and control of the^ Judge 
- who has seizing of the suit and of the Judge disposiug 

1 of business under the Indian Arbitration Act ; partly 
s upon an order of reference and partly 

2 ment. {Mookerfee and Rankin, JJ.) RAM PRATAP 

1 CHAMARIA t/. DURGA PRASAD CHAMARIA. 

« 28 C. W. N. 424 : 8S I. C. 300. 

e . A. I. K. 1924 Cal. 567 

rt __Sell. II, Para. \2r—Award partly valid— 

le ^^11 the matters in dispute between the parties "eed 
to not be referred to arbitration. Sch. II, Para, i, 
t. Code,provides clearly that where all the parties interest- 
:s- ed agree that any matter in .difference between them 
sn shall be referred to arbitration, they may apply J“® 
or Court to that effect, while sub-clause ( 2 ) provides that 
ce the application «ha1l mention the matter desired je- 
ig, ference. It is quite possible that each of the 
it his own differences to be settled before arbitration, 
ee The award is valid if the reference is legal and bmd- 
he ing. If some portion of the award refers to extiane- 
on ous matters it can be separated from other portion, 
by provided it does not attack the decision relating to 
ce. matters of reference. Under the crtcumstanc^ the 
nlv Court may modify or correct the award, 
bi"- sak.y, /O^I^OHUNATH SUKUI. 

he- Z.. Kam Rup Raut.^ ^ ^ ^ ^ ^ p 

of 6 Pat. L. T. 239 ■ A. I. B. 1924 Pat. 83. 

ure_ Sch. II, Para. 12—Award should be dts- 

for turbed save in case of misconduct by arbttra^r or 
ind patent error though arbitrator may be an o/^cer of 
lect the Court. 
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The fact that the arbitrator was an officer of the 
Court does not affect the power or its exercise. Where 
no misconduct is proved, except for a patent eiror 
apparent on the very face of the award as made, the 
award is final and the Courts cannot set it aside. 
A. I. R. 1923 P. C. 66 , Foil. (^Kentisdy^ J. C. and 
Madgavkar^ A, J. C.) jAN MAHOMED v. HA 2 I 
Mukhi Gazi. 78 I. C. 60 : A. I. E. 1925 Sind 89. 

' — Sch. II, Paras. 14 and 15 — Award—Plea of 

■payment — Effect. 

Where the defendant has put in a plea of payment 
which the arbitrators have not considered, it woultl 
not be a ground for setting aside the award but for 
remitting it for reconsideration under Para 14 of Sche¬ 
dule II. The ground on which an award can be set 
■aside is given in Para 15 and this is not such a ground. 
(Daniels, J .) HaKIM ULLAH v. KaRIM BUX. 

86 I. C. 788 : L. R. 6 A (Civ.) 158 : 

A. I. R. 1925 All. 393. 

- Sch. II, Paras. 14 and 15 —SUp on the part 

of arbitrator is not material. 

An obvious slip on the part of the arbitrator is no 
.ground for setting aside or remitting an award. (,$*< 2 //- 
eierson, J. ami IValmsley, J.') SrEELAL MaNGTU- 
EAL V. J. F. MaDAN. 62 Cal. 100 : 

88 I. C. 49 : A. I. R. 1925 Cal. 599. 

- - Sch II, Para. 14 — Award—Error c>n the face 

of the award, meaning of—Sale of goods—Objection to 
■quality—Burden of proof—Award made without sur¬ 
veying goodt as provided by the rules of the Bengal 
Chamber of Commerce—Legality of. 

In a suit by the plaintiffs against the defendants for 
a declaration that an award made by the Bengal 
Chamber of Commerce was invalid and inoperative, 
the grounds on which the claim was based were first 
that the award was bad on the face of it and secondly, 
that the arbitrators had no jurisdiction to make the 
award. In the contract for the sale and purchase of 
■goods between the plaintiffs and the defendants it 
had been agreed that in the event of any dispute aris¬ 
ing as to inferiority of quality, defects or differences 
In the goods, the same should be referred to the 
Bengal Chamber of Commerce. The dispute having | 
arisen as regards the quality of the goods tendered, 
the parties referred the same to arbitration. The award 
was as follows :—“ Complaint—Inferior quality and 
•other defects as per buyers’ statement, dated ist March, 
1921 . Asvard:—We have considered the papers and 
as the buyers are unwilling to produce the bales re¬ 
quired for inspection their claim cannot be upheld 
and we award that they pay for and take delivery of 
the goods in terms of the contract.” Held, (i) that 
the buyers having failed to produce the goods for in¬ 
spection before the arbitrators could not rely on 
the abstract doctrine of burden of proof and seek to 
Invalidate the award as being erroneous on the face 
of it ; and ( 2 ) that it was not a proper or legitimate 
inference from the terms of the award that the arbi¬ 
trators had decided against the buyer relying upon the 
mere fact of their omission to produce the goods, in- 
■asmuch as the award itself stated that the arbitrators 
had considered the documentary evidence in the case. 
.Though the rules of the Bengal Chamber of Com-, 
merce contemplated the making of the survey, the 
award of the arbitrators made without such a survey 
is not invalid because it was only one mode of settling 
the dispute and it was not contemplated that that 
should be the only means of settling the dispute. 
{^Sanderson, C. J. and IValmsley, y.) S. & C. NORD- 
JLTNGER V. CHANDMULL MULCHAND. 

^8 C. W. N. 888 : 82 I. C. 341 * A.I.B. 1924 Cal. I 66 I. 

7 ' I --Sch. Paras., 14 and 15— Award — When to 

« 4 • A 
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be remitted — Arbitrator, porwers of. 

An arbitrator has a wide discretion in the conduct 
of the proceedings. His award will not be set aside 
merely because his opinion differs from that of the 
Court. But where there are irregularities v hich affect 
the decision, it will be remitted to him for a fresh 
decision. In arbitration proceedings, both sides have 
to be heard in the presence of the other. An arbitra¬ 
tor should not examine a party or his witness in the 
absence of the other and, failure so to do, is an irregu¬ 
larity which necessitates the remitting back of the 
proceedings to him for fresh consideration. (MookerJee 
and Fletcher, JJ.) HaRI SlNCH v. KaNKINARAH 
& CO., Ltd. 66 I. C. 389 : 34 C. L. J. 39. 

-Sch. II, Paras. 14 and 16— Appeal from decree 

Passed on an award—Order of remittal cannot be 
challen.jed therein. 

Where the Courts remit an award and the arbitra¬ 
tors submit a fresh award, and the Court passes a 
decree in accordance with such revised award, no 
appeal lies against such decree on the ground that the 
order of remittal was wrong and that the original 
award ought to have been accepted and acted upon. 
31 M. 479 , Foil. (Abdul Raoof, J.') BaLAND 
BAKSH V. RaMCHANDRA 6 L. L. J. 500 : 

84 I. C. 693 : 26 Punj. L. R. 77 : 

A. I R. 1925 Lah. 267. 

-Sch. II, Paras. 14 and 15— A Court cannot 

amend arithmetical mistake in a Private award or 
remit award with such mistake for re-consideration. 

A private award cannot be amended by the Court 
on the ground that ihe arbitrator has made an arith¬ 
metical mistake in arriving at the sums due by one 
1 party to another ; and it also cannot remit such an 
award for re-consideration 42 A. 277 , Foil, 13 Q. B. 
D. 955 Dist. (Le Rossignol, J ) RlAZ-UD-DlN v. 
SHIYA-UD-DIN. 78 I. C. 1042 : 

A. I. R. 1925 Lah. 86 . 
-Sch. II, Paras. 14 and 15— Misconduct — Act¬ 
ing on evidence adduced by one Party behind the back 
of the other. 

If an arbitrator receives documents from one party 
and bases his award upon those documents without 
giving the other party an opportunity of seeing those 
documents and of meeting the inferences deducible 
therefrom, he is guilty of breach of duty and the other 
party can appeal to have the award set aside on that 
ground. (Martineau, J.') DELHI CLOTH & 
General mills Co. v. Kidari Pershad. 

4 U. P. L. R. (Lah.) 15 : 64 I. C. 363 : 

22 P. L. R. 1922. 

--Sch. II, Para. 14— Award on matters not 

referred is without Jurisdiction—Court should remit 
it to arbitrators. 

Misconduct must be misconduct in carrying out the 
terms of the reference and within the scope of it. Any¬ 
thing beyond that, is action without jurisdiction whe¬ 
ther or not it may amount also to misconduct. If the 
arbitrators’ aw'ard is beyond their jurisdiction and 
therefore made without jurisdiction, then obviously 
the decree which embodies it is also made without 
jurisdiction. The duty of the Court when an award 
sent to it is beyond the jurisdiction of the arbitrarors, 
is not to pass a decree in accordance therewith but to 
remit it back to the arbitrators under the terms of 
para. 14 of Sch. II. (Wallace and Madhavan f/air, 

JJ.') Ramaswami Chetitar V. Venkatarama 
AIYAR. a. I. R. 1926 Mad. 201 : 49 M. L. J. 523. 
-Sch, II, Paras. 14 and 16 — Authority not ex¬ 
press. 

Where the reference recited ” you will make, a di,- 
vision of the moveable and immoveable property 
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havint; considered what is proper and havinc made \ i 
a just settlement. That division we accept in [ r 
everv respect.” Held : in making a division, not only J 
was it open to the arbitrators to allot a definite shaic 
ot* the estate to each of the referring parties but it 
was also open to them to make the allotment subject • 
to conditions which affect its tenure or devolution. . 
The insertion of the condition was not the introduc¬ 
tion into the award of a matter not referred by the 
parties but was merely an attachment of a condition of 
ouality to a rlivision which was authorised- Therefore 
the absence of any express mention of the condition m 
the reference did not exclude the power to make the 
division subject to the condition in dispute. 23 AM. 
28 ^ (P C.) Dist. Where according to Hindu Law, the 
co-parcen*ers could have validly agreed amongst them¬ 
selves to exclude the widows from succession. Held : 
the arbitrators could do the same. 29 M. L- J- ^*4 • 
42 :\ll. 30 . at p. 36 foil. {/Cot7\il A- J. C.) Ml- 
PHULA V. KuSaMSINOH, A. I. B. 1923 Nag. 70. 
_Soh. II, Paras. 14 and 15 — Arbitrators deetd’ 

entirely fr<'ni person tl kuo^idcdi^e—Axoard cannot 
be^attacked if parties intended that arbitrators should 

decide like that. j -j 

Where parties intend that arbitrators should decide 

from iheir personal knowledge and purposely abstain 
from producing any evidence the award cannot be 
impeached on the ground that the arbitrators onl 
decided from personal knowledge without taking evi¬ 
dence. ^Simpson. A. /. C.) RAMLAL v. MAHADEO 

RRASAD- I- ®32 : A. I. B. 1925 0’ dh 741. 

_Scb. II, Paras. 14 and 15— A.vard by nuiior- 

ity— Minority not signhig—If valid. 

Under the terms of a reference to arbitrators the 
majority opinion has to prevail in cases of dissent. All 
the three arbitrators heard the evidence and discussed 
the award, two of them being of one opinion and the 
other of a contrary opinion. The latter thereupon 
left the place, and the award was written and signed 
by the former alone. A note was added that the third 
arbitrator dissented. Held, the award was valid. 
(Dalai and Wazir Hasan, A.J.Cs.) DHARMUN 

Singh v. Surat Singh. 88 I. C. 547 : 

A. I. B. 1925 Ondh 712. 

and 6 —Arbitration and 
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__Scb. II, Paras. 14 Arbitration and 

aioard— Death of an arbitrator—Meaning of'ivritUn 

notied—Court's discretion. 

\Yhere two arbitrators were appointed who filed 
their award in Court and the Court acting under para. 
14 of Sch. IL C. P. Code, remi ted the award for re- 
consideraiion of certain points to the arbitrators, and 
one of them died before submission, and on the ap 
plication of the surviving arbitrator in the presence of 
the defendants and plaintiffs, the Court under a mis¬ 
taken belief that the deceased arbitrator belonged to 
the defendant’s side directed the defendants to nomi¬ 
nate another, and rejected the plaintiff’s objection on 
the ground that it was the defendaius right to nomi¬ 
nate the new arbitrator. In an application for revi¬ 
sion under S. 115 challenging the legality of the order 
on the ground that there was no sufficient notice as 
required under para. 5 of the second Schedule. Held, 
that the meaning of the expression ‘to appoint an 
arbitrator’ in para. 5 of the second Schedule is to 
concur ir. appointment and therefore to concur in 
appointment is good though no arbitrator is mentioned 
in the notice, held, further, that the defendant’s 
application was a ‘written notice’ within the require¬ 
ments of the paragraph in the second Schedule, that 
the order of the Court was therefore within the juris¬ 
diction with which it was vested that the unfortunate 
error committed by the Court was a mistake of judg¬ 


ment and could be rectified on revison. (Dalai, J. C. 
and IVazir Hasan, A. J. C.) H.ASAN BaNO BEGUM 
V WaSIAMKhaN. 11 0. & A, L. R. 63 ? 

2 0. W. N.64 : 86 I. C. 613 : 12 0. L. J. 174 • 

A. I. R. 1925 Ordb 361. 

__Scb. II, Para. 14 —Pouters of arbitrator — 

Partition—Provision for maintenance can be made. 

If the arbitrators have authority to make a partb 
tion, they have authority to determine everything in¬ 
cidental or consequential with reference to the mode 
in which the partition is to be effected and the rights- 
of the female members of the family cannot be dis¬ 
regarded. (Kanhaiy I Laf J" C.) MUHLI DHARI 
MOOLCHAND. 10 0. L. J. 226 : 9 0. & A. L. B. 875 t 

73 I. C. 39 (2) : A. I. R. 1924 Ovdb 54. 

-Scb. II, Para. 14 —Parties representing whole 

property to be theirs—Third persons interested in the 
property but arbitrator unaware of the fact and decid- 
tug the dispute—Party to reference cannot challenge 
the award—Evidence Act, S. 115 

When all the parlies to the refeieuce represent to- 
the arbitrator that whole of the properties in dispute 
belonged to them and that third persons had no 
interest in such properties, the arbitrator is justified 
in treating the whole of such properties as belonging, 
to the parties 10 the reference. If, as a matter of fact, 
third persons had any interest in those properties, and 
the parties to arbitration agreed to have such proper¬ 
ties partitioned between them by the arbitrator, it is 
not open to any one of them to contest the validity of 
the award on the ground that it deals wilh matters in 
which third parties are interested. (Mutlick and 
Kuhoant Sahay, //.) MaHOMED KHATIL v. ABDUL 
Rahim. 4 Fat. 670 : A. I. R. 1925 Pat. 810, 

-Scb. II. Para. 14-- Award parity bad—Hot 

i valid. 

• Where an arbitration is made without the interven 
1 tion of a Court and an application is made to file the 
I award, then if the award is good in part, the Court 
i cannot remit to the arbitrator for amendment or de¬ 
clare valid the part to which no exception is taken even 
i if it is separable from the bad pare. 19 47^ 

: and 4 P L. J- 394 Foil. (MulHek and Bucknill, JJ.) 

iaudhari Rai z'. Mahomed .Abdul Kabir. 
i 1 Pat. I*. R. 244 : 4 P. L. T 669 : 

„ 74 I. C. 649 ; A. 1. R. 1923 Pat- 470. 

_Scb. II, Paras. 14 and Award—Validity 

d of—Disputes betiveen landlord and tenant referred to 
\. arbitration- -Award thereon—Jurisdiction of Revenue 

£- Court to set aside the award. ^ 

d Where the relations between a certain landlord ana 
p his tenants were strained on account of a criminal case 
if a commutation proceeding and a civil suit pending in 
s- the respective tribunals, and by consent of^ both the 
to parties the matter was referred to an arbitration to 
li- settle their disputes, and after a valid award was made 
in by him on the question at issue the landlord sued to 
li- set aside the award in a Revenue Couit. Held, halving 
fi- once agreed to an award the petitioner had no business 
er to attack the award, once it had been given ; under 
as Sch IL paras. 14 and 15 . C. P. Code, n > award could 
'd, be set aside except on the ground of fraud or miscon- 
an duct (neither of which was alleged in the case) 
to and that it was beyond the powers of the Revenue 
in Court to set aside or amend the award. {Foley, Esg.) 

ed Dalip Narain V. mahabir Singh. 

8 Pat. L R. 139 (Rev.). 

re-_Sob. II, Para, Aboard should not be lemit- 

lat led to arbitrator when circumstances in his situatitPt is 

■is- likely to preiudsce him. ^ ^ . u- 

ite When any circumstance in the situation of the arbi- 
Ig- trator is such, as to tend to produce a bias in his- 
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mind the Court should in its discretion decline to remit 
an award to an arbitrator. 114 k. R. 429 , Foil. {,Kup- 
<hand Bilaram, A. J. C.) FIRM OF MAHOMED ALI 

A. Karinji & Sons v. c:harat Sing bud Sing. 

80 I C. 696 : A. I. R. 1925 Sind 51. 

-“Sch. II Para. 14 (a)— Alining of matters — 

Award can be remitted for correction- 

The arbitrators, nho were three in number, were to 
report their decision gna the Tohana house in question 
to the Court, and the parties were to be bound by the 
award qua the other property. The award filed was 
remitted as it was rr>r«’d''r“'^l that the arbitrators 
should omit that pait which related to the Kabai pro¬ 
perty, when an award deals which a matter 

extraneous to the reference whiclj matter can be sepa¬ 
rated therefrom the Court may modify the aw’ard or 
may remit it to the arbitrators for correction. i_Broad- 

wayy y.) Mansa Ram V. Karla Ram. 

76 I. C. 1007 : A. I. E. 1923 Lah. 411. 

-Sch. II, Paras. 14 (c) and 15— Jllegaliiy — 

Compulsion of Court. 

A Court has no power to compel an arbitrator to 
give a decision against his will, if the arbitrator after 
deciding some of the issues refuses to arbitrate further. 
Where a Court passed an order threatening the arbi¬ 
trator with contempt proceedings and thereby forced 
out an a'i^ard from him, the award is invalid and will 
be set aside on revision. iSu/aiman and Kanhaiya 

Laly yy.) Basdeo Mal V. Kanhaiya Lal. 

18 A. I. J. 952 : 59 I. C. 667 : 43 All. 101. 

-Sch. II, Para. 14 (c)— Legal error — Must 

form part of award and be its basis. 

An error in law on the face of the award means that 
there can be found in the award or a document 
actually incorporated thereto, as for instance a note 
apoended by the arbitrator, stating the reasons for his 
judgment, some legal proposition which is the basis of 
the award and whicii can then be said to be erroneous. 
{Sandersofiy C. J. and XValmsleyy Jf) SrEELAL 
MangTULaL V. J. F Madan. 62 Cal. 100 : 

88 I. C. 49 : A. I. R. 1925 Cal. 599. 

-Sch, II, Para, 14 (c)— Aioarding excess, as 

jeshtabagam— If illegal. 

Where arbitrators in partitioning joint family pro¬ 
perty gave an excess amount to the eldest brother for 
his trouble in managing the estate the award cannot be 
said to be illegal on the face of it. rishnan and 
Waller^ yy.' VaITHIANATHA AIYAR v. SuBRA- 
MANIA AiyaR. 78 I. C. 238 : A. I. R. 1925 Mad. 301. 
-Sch. II. Para. 15, 

Absence of one party. 

Apparent error. 

Interpretation. 

Jnr.sd'ction. 

Mnor. 

Private inquiry. 

Procedure. 

Time of f I'ng award. 

Time of objecting. 

Miscellaneous. 

Absence of one party. 

—Sch. II, Paras. 16 and 16— Absence of ofie 
party—Decree on award — Appeal—Suit for partitiofi 
—One of the defendants not a party to arbitration — 
Obfectians to award bv plaintiff. 

In a suit for partition all the parties excepting one 
■of the plaintififs and one of the defendants agreed to 
refer the litigation to arbitration. An award was given 
and the plaintiff who was a party to the arbitration 
preferred objections to the award. The Court, how¬ 
ever, passed a decree in terms of the award. L/eldt 


C. P. CODE (V OF 1908), Sch. II, Para. 15—Apparent 

Error! 

tnat there was no ;.ppeal from the decree on the award. 
39 A. 6q followed. i^Rafique and Lindsay y J J f) HaRI 
ShaNKER V. Ram PYARI. 45 All. 441 : 

21 A. L. J. 326 : L. R. 4 A. 543 : 74 I. C. 834 : 

A. I. R. 1923 All. 50.2. 

- -:-Sch. II, Para. 15— Absence of arbitrators — 

Joint deliberation essential—Absence of one or some 
of the arbitrators—Effect on aivard — IVaiver, 

No doubt all the arbitrators must be present during 
the whole of the deliberations but it is open to the 
parties to waive the absence of one of them both at 
the time when the evidence is taken and the time 
when their conclusion is reached (^Greaves and Gkoscy 

yy.) Rama Nath misra v. RamranJan Misra. 

67 I. C. 866 (2) : A. I. R. 1922 Cal. 181 (1). 

-Sch II, Para. 16 (1) (a)— Absence of one 

Party—Conduct amounts to a judicial misconduct 
vitiating proceedings. 

The evidence mu.st be recorded by the umpire in 
the presence of both parlies allowing each to examine 
and cros.s-exainine the witnesses. Recording evidence 
in the absence of one party amounts to judicial mis¬ 
conduct on the part of the umpire and vitiates bis pro¬ 
ceedings. (y<z* Laly y.) Mohammod Afzal v, 
Abdul Hamid. 7 L. L. J. 463.-88 i-C 161: 

A. I. R. 1925 Lah. 570. 

—Sch, II, Para. 15 (l}~^Abscnce of one party 
— does not make decree an ex parte decree. 

Where defendants were not present to prosecute 
their application to set aside their award the decree 
passed against them is not an ex parte decree but 
their application is only dismissed for default. i^D^s 
and Adami. J J.') ROSHAN LaL v. FIRM OF BridHI 
Chan. 1924 P. H. C. C. 170 : 3 P 839 : 

83 I. C. 26 : A. I. E. 1924 Pat. 603. 

■ -——Sch. II, Para. 15— Absence of arbitrators — 

Agreement to abide by majority alone acting—Award 
if valid. 

When the arbitration was to consist of five members 
but those who actually took part were three, the deci¬ 
sion was not binding. {Po Han. J.') SHEIKH 

Abdulla v. m. v. r. s. firm. 2 Bvr. L J. 229; 

A. I. R. 1924 Rang. 153. 

'■ -Sch. II, Para. 15— Absence of one party — Ar¬ 

bitrator adopting special procedure without consent of 
all parties affected—Award should be set aside. 

An arbitrator is not entitled to adopt the procedure 
of a special nature unless all parties affected by it 
agree to the adoption of such procedure. To do so is 
to abrogate his function as an arbitrator, and that 
would be a technical misconduct. One of the parties 
was not present at the hearing before the arbitrator. 
With the consent of the other parties who were present 
the arbitrator disposed of the suit on the evidence of 
a particular witness. The absent party had not 
authorised anybody among the parties who were 
present to consent to the procedure adopted by the 
a^rbitrator. Held. that the absent ,party had suffered 
“ at any rate, technical injustice ” and that the award 
should.be set aside. {.Kinnedy. J. C. and Raymond.. 
A.J.Cj) DITAL z/. DHANRAJMAL. 

A. I. R. 1926 Sind 287. 

Apparent Error. 

Sch. II, Para. 16— Apparent error of law on 
the face of the award — Meaning. 

An error in law on the face of the award means, 
that you can find in the award or a document actually 
incorpoiated thereto, for instance, a note appended 
by the arbitrator stating the reasons for his judgment, 
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Error. ,_ tA . ( If 


some legal proposition which is the basis of the award an . 
am w uch you can then say is erroneous. i^Lord -hn^ 

M.n ) 'CHA^.PSKV BHARA CO. .. J.VRAJ lUI.. Ha 

I.OO .SPINNING & WEAVING CO ^^6 '■ _ 

“in T A 324 • 38 C. L. J. 130 : (1923) M. W. N. syb . 

? R 4 P C 99 ■ 33 M. L. T. 419 : 28 C. W. N. 397 : be s 

A I R 1923 P. C. 66 : 44 M. L. J- 706 (P. C.). ; 

_Lsch 11 . Ya^r^.lb—Apparent error on the for 

face of the Mrd—niegality—Arbitration by Bengal of : 
Chamber of Commerce-Sale of goods-Breach of con- the 
tract—Damai^es—Award without inspection of SJ* 

The parties to a contract for the sale of goods em a.. 

teredintoan agreement containing terms under wh^ch So 

they would conduct business ''‘‘h each other and 
amongst other terms the second provided t.iat ^ he _ 
event of any dispute arising as to infenonty of quahty 
defects or differences in the goods, the same shad be 
referred within 90 days of the arrival of the goods in 
( alculta to the Bengal Chamber of Commerce and no 
claim would be entertained if made after 90 days from 
date of arrival of the goods.” The latter pap of the 
same clause provided that ” the Chamber shall arrange 3 , 
for survey in accordance w ith its rules, that surveys 
shall be held on the actual goods and not on shipment _ 

samples and that all survey reports, accompanied by 
samples, signed and sealed by the surveyors, ^>'Owing _ 

theLsison which their award has been made mu^ 
be forwarded to the sellers whenever the award h^ ^ 
been given against them. A dispute having arisen as ^ 
regards the quality of goods supplied, the 

passed an awardto the fo lowing a 

considered the papers and as the buyers Messrs. C.^ ^ 

M are unwilling to produce the bales required for ^ 
in'pection their claim cannot be upheld and we awar 
that they pay and take delivery of the goods in terins ^ 

ol the In a suit by the buyers to set a^ 

the award on the ground of an error apparent on the 
fare of [he award Held, that in a dispute as to the - 
quality of the goods contracted for, it the duty of < 
?he sdler to prove that the goods are of the quality . 
contracted for and that the award was erroneously m 

law on the face of it and liable to be set aside. C'9*3) 

A C 480 followed. Mlr.nd, 4 ) CHANDMUL 
MEbCHAND .. N^ROEINOER. ^ ^ «J 

[See on appeal 28 C. f . 888 1 ^^ 24 ^ 0.^441 r 

_Sch. II, Para, lb—Apparent error—Award, 

setting aside- Error must appear on face of award or 
document forming part thereof. j 

An error of law on the face of the award does not 

mean that, if in a narrative a reference is made to a 
contention of one party, that opens the door 
fir*t what that contention is and then going into the 
contract on which the parties’ "^hts depend to see if 
that contention is sound. An error of law which viti 
ates an award should be apparent on inc of the 

award itself or of any document so connected with the 
award as to form part of it, as for instance, a note 
appended by the arbitrator* stating reasoiw of their 
judgment, some legal proposition which is the basis of 
the award and which the Court can say is erroneous. 

Where the buyers were bound to take delivery of the 

goods in the event of late shipment owing to farce 
maieure and the buyers alone had the option to cancel 
the contract in the case of late shipment due to causes 
other force maieure and where the sellers had 

rescinded the contract of their own motion, but where 
all the differences between the parties were referred 
to arbitration, Held, that the fact that arbitrators 
did not grant damages to the buyers did not amount to 


9 

an error apparent on the face of the award. {.Rup- 

L,!dB,laram. A.J.CO FIRM QF MADHOWRAM. 

HardFNDAS V. MITSUI BHUSAN KaISHA, LTD. •-» 
HAKDENUAb ^ ^ ^ J ^ 

__Sch. II, Para. U—Apparent error—Award can: 

he ^et as dc for error in law in reasons stated in award. 

An award in which an arbitrator gives his reasons 
for his decision which reasons are erroneous on a point 
of law is an award in which there is an error of law on 
the face of the award and should be set aside. 47 Bom 
c-jS air 1923 P.C. 66, Foil. ^Rupchand Bilaram, 

^ / C ) FIRM OF MAHOMEDALI A. KaRIMJI AND- 

_Sch. II. Para, lb—Apparent error —What 

'""coum cannot investigate beyond the award of arbi¬ 
trators and the documents actually incorporated there¬ 
in and where no error is patent on the Court 

cannot go into the proceedings of 
(Kennedy and Rupchand Bilaram, A. /. Cr.) KAMJl- 
rhoT&Co t'. Yusufali Mahomedali. 

_Sch II, Paras. 15 and 1^-Apparent erroK 

on the face of the axoard-Damage granted in Pounds 

_ Exchange rate not specified—Award not uncertain. 

An error in law on the face of the award must be 

distinctly collected from the face of the award or from 
any paper so connected with the award as to form any 
part of it. Where, in an arbitration the arbitrator had 
Larded the amount claimed in pounds sterling ar^ 

' the rate of exchange for payment was not specieed. 
i Held that the award was not bad for uncertaiidy. 

A.J.C,') MESSRS. BEITH STEV^fON CO. 

LTD V FIRM OF NAROOMAL KHEMCHAND. 

" 80 l'. C. 1009 : 17 S. L. B. 86 : A.I.E. 1924 Smd 117. 

e_Sch. II, Para. \h—Apparent error of law vtit- 

,f ates <rward—Breach of duty though honestly caused is 

tv legal misco'iduct—Arbitration Act, S. 14 - 
in The Court will set aside an award if there is an error 
5 ) of law patent on the face of it. The teim misconduct 
IL has in the legal sense a wider significance than per- 

sonal misbehaviour. “Legal misconducy’ means 
0 . misconduct in the judicial sense of the word "o‘ 
l a moral point of view and means some honest though 
li erroneous breach of duty causing a miscarriage of 
■d iustice Where the arbitrators bad admitted 
or ’evidence and were misled by it; Held, X\x^i they had 

committed an error of law ^^^Lnduct 

lot award and that this could amount to legal 
, a Per Afadgavlar, A. /. C.—Patent errore pf law are 
,g. legal misconduct on which Courts can m the.r inherent 
he pLer. set aside the award under S. M of the Arbi 
. if iration Act. Whether the Courts ^bould do so or 
iti- should only remit the award is a matter on which no 
:he hard and fast rules can be laid down, as it 

the does on the peculiar circumstance of 
ote n S. L. k. 201 Foil; 44 Bom. ReU 

eir I S L R. 86 Ref. {Kincaid./. C.. Aston and 

of Afad^avkar, A.J Cs.) GUNNIS & CO ^ 353 ^; 

... ...L tbu. D.S. 

_Sch. II, Para, lb—Apparent error—Award 

,cel —“ Error of lazv on the face of awc^d^'—Afearnttg of. 
tses So long as an arbitrator acts within ^ 

lad without fraud or misconduct an award cannot be set 
ere aside unless there is an error of law which appears on 
red the face of the award or in some document so closdy 

tors connected that it must be regarded as part of the 

t to ' award. The expression means some legal proposition 
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C. P. CODE (V OF 1908), Sch. II. Para.18—Interpre¬ 
tation. 

which is the basis of the award and which can be said 
to be erroneous. ^Raymond and Rupchand Bilaram^ 

A. J Cs.^ Dutton Messey & Co. v. Jamnadas 
HaRPRASAD. a. I. R. 1924 Sind 51. 

Interpretation. 

• ---Sch. II, Paras. 15 and 16— Interpretation — 

Sections do not operate where reference underPara^ i is 
itself invalid. 

Paras. 15 and 16 depend for their operation on a 
valid reference under Para, i of the Schedule. {Suhra- 
.mi L^t,n.ingy J T. WaNG v- SONA 
WANQDI. 58 Cal. 559 : 42 C. L. J. 26 : 87 I. C 633 : 

.69 C. W. N. 886 : A. I. R. 1925 Cal. 812. 

— ■ ■ Sch. II, Paras. 15 (1) (c) and 16— Interpre¬ 

tation—Judgment according to — Award—Ho appeal. 

The words “ being otherwise invalid ” in Sch. II. 
Para. 15 ( 1 ) («r) are intended to give effect to the 
principle of finality to awards. Where the judgment 
is according to the award there is no appeal nor a 
revision. 29 C. 167 Ref. {Kennedy., J. C. and Ray¬ 
mond, A.J.C.) Emnabai V. Fakir Mahomed. 

65 I.C. 50 : 16 S. L. R. 165 : A. I. R. 1922 Sind 1. 

Jurisdiction. 

— --Sch. II, Para. \h— Jurisdiction—Submission 

to — Revocation—Rights of parties. 

In giving leave to revoke a submission to arbitration 
the Court should be satisfied that a substantial mis¬ 
carriage of justice will take place in the event of its 
refusal. It would be contrary to justice to give leave 
to revoke a submission to a party who, as a consider¬ 
ation for a contract, had agreed to submit any disputes, 
whether of law or fact, which might arise to arbitra¬ 
tion, when he found the case going against him. The 
exercise of the power of giving leave to revoke is in 
general limited to cases where the arbitrators are 
exceeding their jurisdiction, or refusing jurisdiction, or 
failing to do all that their jurisdiction requires them 
to do, and the principle underlying the exercise of the 
power to revoke is, that the parties take the arbitra¬ 
tors for better or for worse, that their decision is final 
both as to law' and fact, that unlesAa substantial mis¬ 
carriage of justice may take place, leave ought not to 
be given, and it is no miscarriage of justice fora 
party to be injured by bad law which he has agreed to 
be bound by. {Walsh and Ryves, J J') Gaya PRA¬ 
SAD V. FIRM OF MaTHU LAL BUDHA LAL. 

78 1. G. 1050 : L. R. 5 A. 319 : A. I. R. 1925 All. 202. 

— -Sch. 2, Paras. 15 and 16— Jurisdiction — 1 

Arbitration — Award—When open to attack— Jurisdic- \ 
tion of Cotsrt. 

An arbitration, in substance, ousts the jurisdiction 
of the court, except for the purpose of controlling the 
arbitrators and preventing misconduct and for regula¬ 
ting the procedure after the award. So far as the 
hearing of the merits is concerned and the decision 
contained in the award, the Court has nothing to say, 
good, bad or indifferent. It has no right to review it 
or to consider it and in substance hear an appeal 
therefrom. {Walsh, A.C. J, and Ryves, J.) AfTaB 
Begam V. Haji Abdul maJid Khan. 

22 A. L. J. 816 : 81 I.C. 523 (l) : 

L. R. 5 A. (C'V.) 783 : A.I.R. 1924 All. 800 (1). 

• -Sch IT, Paras. 16 and 16 —Ju isdiction — 

Award — Acquiescence—Objection to iurtsdiction. 

Where parties submitted themselves to the decision 
of arbitrators and a decree was passed in terms of the 
award, it was not open to them to seek to reverse the 
award on the ground of want of jurisdiction. {Piggott 
and Kanhaiya Lai, //.) SUKHNATH RaI v. NEHAL- 
CHAND. 42 All. 661 ; 18 A. L. J. 644 : 59 I. C. 801 : 


C. P. CODE (V OF 1908), Sch. II, Para. 15—Minor. 

2 U.P.L.R. (AH.) 240 

-Sch. II, Para. 15— Jurisdiction, 

Arbitrators are judges of law as well as of fact and 
error of law does not vitiate the award of the arbitra¬ 
tors. {Das and Ross, JJ.) KOKIL SINGH v. RaMA- 
SRAY ProSAD. 3 P. 443 1924 P. H. C. C. 110 : 

6 P, L. T. 122 : 81 I. C. 894 : A.I.R. 1924 Pat. 488. 

-Sch II, Para. 15— Jurisdiction — Award — 

Error in law—Question of law specifically referred — 
Error is not fatal—Otherwise error is fatal if appa^ 
rent on face of mvard. 

Where the arbitrators are judges both of facts and 
of law, error in law, if any, does not vitiate the award. 
Where a specific question of law is specifically lefer- 
red by the parties to the arbitrators who arrived at a 
wrong decision of law, their award cannot be challen¬ 
ged though the error of law is apparent on the face of 
the award itself. Where, however, a specific question 
of law is not so referred, an erroneous decision of law 
may be attacked provided such error appears on 
the face of the award itself, or any document so 
closely connected as to form part of the award. {Rup¬ 
chand Bilaram, A. J. C.) Firm of Madhowram 
HaRDEODAS V. MITSIN BHUSANI KAISHA, LTD. 

78 I. C. 230 : A. I. B. 1925 Sind 186. 

■ ■ Sch. II, Para. 15— Jurisdiction — Eiling of 
suit to set aside atuard—Effect on pending proceedings. 

The filing of a suit for declaring an arbitration in¬ 
valid does not render the arbitrators functi officio or 
the award void. {Raymond, A, J. C.) TaYaBALLY 
Abdul Hussain v. James Finlay & Co. 

17 S. L. B. 152 : : 80 I. C. 969 
A. I. R. 1924 Sind 105 (2). 

Minor. 

Sch. II, Para. 15— Minor — Enforcibility — 
Dismissal of application to file award on ground of 
some parties being unrepresented minors does not ren~ 
der award void or atherwise unenforceable. 

Dismissal of application to file an award on the 
ground that certain parties were minors and were not 
properly represented may per se deprive the adult par¬ 
ties to the award, of the power of enforcing it by cer¬ 
tain effective statutory methods, but it does not render 
the award void or otherwise unenforceable as against 
those parties. {Lord Atkinson ) KirkwOOD alias 
Ma Thein V. MaunG Sin. 52 I. A. 265 : 

L. R. 6 P. C. 160 : A. I. R. 1925 P. C. 216 (P. C.) 

— '' —Sch. II, Para. 15— Minor^Setting aside of 

award — Minor—Duty of Court. 

A suit by some minors was referred to arbitration 
which ended in an award in their favour. Before the 
objections of the defendant were taken up for conside¬ 
ration, on an oral request of the parties, the court set 
aside the award and referred the matter to the coun¬ 
sel of the parties for fresh arbitration. Held, the 
award was valid and binding, unless set aside for one 
of the reasons mentioned in theC. P. Code. The Court 
ought to have addressed itself to the question 
whether the next friend of the minors could so com¬ 
promise the disputes as to give the court no option but 
to accept the compromise and therefore to preclude 
the court from considering if it was to the benefit of 
the minors. Jurisdiction of equity courts over the in¬ 
terests of minors adverted to. (.Piggott and Walsh, 
JJ-') JHINKU Singh v. Sital Singh. 

45 A. 263 : 21 A. L. J. 81 : L. R. 4 A. 329 : 

74 I. C. 133 : A. I. R. 1923 All. 267 (2). 

-Sch. II, Para. 15—-Minor—Legal misconduct 

It is improper on the part of an arbitrator to get the 
information from one side in the absence of the 
other or to utilise information not accessible to others 
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bat con>ent of parties who are will cure the of a 

ciefei t bat a minor’s guardian cannot w rive the minor s 
richt to object to irregular procedure. an le 

ihn'iata^uXha Rao. J J i;CHINTALAPUDI) vSaNVASI- he 

KAO MINOR BY NEXT FKIENO VaNA PILLAI tlOl 
ATCHAYVA V. (CHlNTALAl’UUl) VENKAIRAO Hll 

CHINNAYYA. I" L W. 71 : (1923) M. A". 2^- 7 : (O 

32 M.L.T. 32 : 47 Mad. 30 • A. I. R. 1923 Mad. 301: Ki: 

4‘1 M. L- J* 1 

Private Inqu-ry. /,^j 

_Sch. II, Para. Y^^PrtVaie enquiries by arbi- pet 

tratofs—Court superseding arbitration and taking up gn 

case—Propriety of. . i * 

When an appeal was pending the parties agreed to soi 

refer their disputes to arbitrators who made an awarb. 

The award was attacked as vitiated by misconduct on so 

the ground that the arbitrators made secret enqumes. fo 

The Court below held this to be misconduct and there- ai 

fore entertained and decided the appeal J"' 

without reference to the arbitration. Hdd that i to 
could not be said that the Court below acted w hout st 

jurisdiction or illegally or with ‘’'‘Ta iV^KU e 

the exercise of its jurisdiction. o 

R.M LAL to BEHAK. S.NGH. ^ t< 

_Sch. II Para. \h—Private enquiries by arbi- o 

trator—Effect of. . t\ 

Where the parties had given the arbitrator the widest t 

possible powers and had expressly bound themselves to s 

abide by his decision in whatsoever manner he might 

see fit to arrive at, the arbitrator cannot be said to be t 
guilty of mis-onduct if he bases his award on private t 
inquiries and the court acts without jurisdiction if it i 
refuses to pass a decree in terms of the award on that 
ground. { Pi^gott and Wahk, J J f) HuSAiN bARSH 

z/. I.achhman OaS Mathuka Das. 

20 A L. J. 125 : 64 I. C. 934 : L. R. 3 A. 106 

A. I. R. 1922 All. 69. 

_Sch. II, Para. Vb—Private enquiry by arbitra- 

Where the terms of a reference to arbitration do not 
authorise the making of private enquiries by the arbi¬ 
trator behind the back of the parfes, the arbitrator 
making such inquiries is guilty of misconduct. It a 
court in such a case supersedes the arbitration, it 
cannot be said to act illegally or with material irregu¬ 
larity. {Piggottand iValsh, JJ.) 

Baldeo Singh 20 A. L. J. 117 -. L. 

65 I. c. 779 : A. I. R. 1922 All 64. 

-Sch. II, Para. Ib — Private inquiry—Private 

eommunicationwith parties, 1 

An award can be justifiably set aside if m the course 
of the arbitration proceedings the arbitrator makes 
a private communication with one of the parties un¬ 
known to the other. The arbitrator renders himscU | 
guilty of legal misconduct except when such communi¬ 
cation has been authorised by the reference itself. 4 
A. L. J. 159 foil. {Piggott and U 

Ram V. CHET RAM. ‘ 

_Sch. II, Para. 16 — Private enquiries — Making 

of—When obiectionable. ^ 

Where the parties produced no evidence and the 

arbitrators made enquiries from the neighbours of the 
parties and there was nothing to show that the inqui¬ 
ries were not made in the presence of the parties, the 
award, though no doubt based on hearsay and conjec¬ 
ture must be upheld Rossignol^ /.) 

V, ChaNDU. 67 I.c. 866 : A.I.E, 1922 Lah. 480 (1). 

, Sch- II, Para. 15— Private inquiry—Decision 
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of arbitrator on broad principles cannot be impeached, 

W here a dispute relating to joint family property is 
referred to an arbitrator who has special knowledge of 
the circumstances of the family, without any stipula¬ 
tion that he should decide according to any custom of 
Hindu Law, his decision on broad principles, cannot 
be impeached as arising from any misconduct 

{Chnns and Scott Smith. //.) DWARKA DAS */. 
KISHAN KISHORE. ^ 

_Sch. II, Para. 15 (1) (a)—P rivate inquiry— 

Importation of personal knowEdge by ^ 

pends upon agreement to ref cr, by parnifs—I f dptloH 
given to arbitrators to import their oivn knowledge or 
to take evidence, they are entitled to import their per¬ 
sonal knoivlcdge but not otherwise. 

Whether the arbitrators can import tbeir own per¬ 
sonal knovNledge into the consideration of the case be¬ 
fore them will depend upon the terms of submission to 
arbitration. If the submission simply asks the arbi¬ 
trators to decide a case that will not give them a right 
to import their own personal knowledge into the con¬ 
sideration of the case. But where the submission to 
arbitration gives them an option either to take 
evidence or to decide the case upon their 
own personal knowledge tney would be entitled 
to import into the consideration of the case their 
own personal knowledge 42 All. 185 Applied. 
Where the reference to arbitration does not say that 
the arbitrators were to decide the matter in controver- 
, sv upon their own personal knowledge ; but on the 
t other hand the reference to arbitration simply a.sks 
them to decide the dispute between the plainuft and 
I the defendants, that they cannot import into 

t the consideration of the case anythmg derived from 
t their own personal knowledge. {Devadoss, J■) K. 

H PaLAVESAM CHEJTIAR *'• P 660 • 

(1926) M. W. N. o03 : 88 I. C. ooO . 

A. I. R. 1925 Mad. 1086 : 49 M. L. J. 116. 

/ _Sch. II. Para. \b—Private enquiries. 

i- An award passed on reference by a guardian, wnen 
the arbitrator acted upou information received m the 
)t absence of parlies or on his own knowledge of *acts, is 
i- vitiated by legal misconduct and would therefore be 
jr invalid. Ordinarily, an award based on 
a received in the absence of the parties or on t^e arbi- 
it trator’s own knowledge of the facts m [eg^d to the 
□- matters in issue between the parties would be invalid, 
z/. But parties who are sui /uris may agree to a reference 
1 • that the arbitrator shall decide the dispute on his own 
4 . knowledge or that there is no need for him to take any 
lie evidence’: and they wBl be bound by such a 

and no legal misconduct can be imputed to the arbi 
:se trator, if he based his award on 
,es A. .85 followed. (5/>r.^rr and 

clf VENKATARAO. 73 p* 71 ! 

■ (1923) M W. N. 7 : 17 L. W.71. 

. A. I. E. 1923 Mad. SOI: 44 M. I*. J- 263. 

ilA_Sch. II, Para, lb—Private enquiries—Arbi- 

84. trator getting private informatta^Communieation to 

ing\othcr arbitrators— Effect—Keytsxcn, arbitrator 

Where a private informaUon got by an arbitrator 
the was. in the presence of the parUes communicated to 
The other arbitrators, an award by them is not invalid. 

,ui- Courts proceed very wanly in ^ 

the awards. {Odgers, /.) SHEIK MOHIDIN SaHEB V. 

jec- RaMASAMI CHETTl. ^ ^ ^ ^ V 'V 

AM (1921) M. W. N. 609 : 14 ^ W. 349 : 41 M. L. J.^0. 

_-Sch.II,Para.l 6 — enquiries—UgatUy 

sion I of^ 
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C. P. CODE (V OF 1908), Sch. II, Para. 1£— 
Private Enquiries. 

It is in no case open to an arbitrator to make pri- 
-vate enquiries. It may oe that in some cases the 
parties contemplate that th; arbitrator should do so. 
Even if the parties did not contemplate it, \\here the 
Court below has found as a fact that the decision of 
the arbitrator was based exclusively on the evidence 
which he recorded in the presence of both parties 
there is no ground for interference- {^DanielSt A.J. 
C.) Sheo Palton z'. suKHDEO Singh. 

36 0. C. iJi : 7i V, 401 : A. I. R. 1923 Oudh 23-5. 
-Sch. II, Para 15 (a)— Private inquiry — Con¬ 
sulting strangers on law pointy style^ etc.t is not ntis- 
conduct—Consulting on facts, is misconduct. 

In the award the arbitrator who had been made sole 
arbitrator stated that he began the arbitration, • in 
the presence of four persons whom he named and 
whom, he said he associated with himself in one 
assembly for the purpose of strengthening his own 
opinion. He did not get any information from those 
persons or made use of it in arriving at the findings of 
fact, held : that if he asked them questions of law, 
or if he consulted them as to the style, syntax or 
grammar of his award, he was quite wdthin his rights 
as an arbitrator, but if he arrived at any findings of 
fact by consulting the people and if he allowed the 
persons sitting with him to affect his decision as asses¬ 
sors then it must be held that there had been miscon¬ 
duct. {Foster, /.) ABDUL HaKIM v. ISMAIL 
MOMIN. , 3 Pat. L. R. 69 : 86 I. C. 773 : 

6 P. L. T. 544 : A. I. R. 1925 Pat. 465. 

-Sch. II, Para. 15 (a)— Private enquiry is 

miscond net. 

No arbitrator performing his functions, which are 
in a sense the functions of a Judge, can listen to con¬ 
fidential information adverse to the one or the other 
party without committing grave misconduct. The 
words of the petition of the parties allowing the arbi¬ 
trator full latitude in his method of coming to a deci¬ 
sion cannot be interpreted as including unfair conduct. 
13 C. L. J. 399 at p 402 and 14 Bom. L. R. 1007 Foil. 
■{Foster, J.) ABDUL HaKIM v. ISMAlL MOMIN. 

3 Pat. L. R. 69 : 86 I. C, 773 ; 

6 P. L. X. 544 : A. I R. 1925 Pat 465. 

—Sch. II, Para. 15. (1)— Private inquiries — 
Award must not exceed submission in substatue or 
form. 

An arbitrator has no right to traverse beyond the 
limits of the particular matters submitted to him for 
decision. Hs award must strictly conform both in 
substance and in form to the submission. {RuPchand 
Bilaram, A. J, C.) FIRM OF MAHOMED AH A. 

Karimji and Sons v, Charat Sing Bud Sing. 

80 I. C. 696 : A. I. R. 1925 Smd 51. 

Procedure. 

? ■ Sch. II, Para. 15 (1) (a)— Procedure — Mis- 

cottduct of the arbitrator, . 

Where after a reference to arbitration aad before 
the making of award, the parties make an agreement 
about the matter in controversy and the arbitrator 
omits to decide that matter, or record the agreement as 
part of the award, such omission does not amount to 
a misconduct on the part of the arbitrator nor does 
the award become invalid. {A/ears, C. J. attdRyves, 

J.) Harak Ham Jani v. Lakmi Ram Jani. 

43 All. 108 : 2 U. P. L. R. (All.) 310 : 
60 I. C. 626 : 18 A. D. J. 960. 

-Sch. II, Para, 15— Procedure — Not hearing 

parties, • 

The ordinary rule is that the enquiry before the 
arbitrator is assimilated nearly to the proceedings on a 

Q. D.—VOL. I —100 


C. P. CODE (V OF 1908), Sch. II, Para. 15— 
Procedrre. 

trial in the courts. If irregularities in procedure can 
be proved which would amount to no proper hearing 
of the matters in dispute there would be nuscoaduct 
sufficient to vitiate the award without any imputation 
on the honesty or impartiality of the arbitrator. I here- 
fore if the parties are not informed of any meeting, in 
the ordinary case that would clearly amount to mis¬ 
conduct on the part of the arbitrators. {F<i7vcetiy J.) 
'I’YEBBHAr KSSL’BHAI V. ABDUL HUStlN, 

25 Bom. L. R. 392: A. I. P. 1924 Eom. 149. 

-Sell, II, Para. 15— Pr-ccdutc — A^oatd t.o' 

Published iy arbitrators—Arbitrators /tot guilty of 
misconduct nor the award invalid. 

It is only where the submission provides for the 
making and publishing of the award that the award is 
not valid unless it is published. Where theiefore 
there is not such provision in the submission, neither 
is the award invalid nor are the arbitrators guilty of 
misconduct if they do not publish tiie award. {Kin- 
khede, A. J. C.) ANANTRAM v. MUHLIDHAR. 

78 I. C. 194 : A. I. 'R. 1924 Nag. 204. 

-Sell. II, Para. 15— Pyocedure-~DeciSion by 

umpire by draioing lots does not amount to misconduct, 
A dispute was referred to four arbiirators. two be¬ 
ing appointed by each side, and a sirPanch who was 
appointed by both parties. The two arbitrators 
appointed by the plaintiffs took one view and those 
appointed by the defendant another. The umpire being 
unable to decide between them drew lots and gave a 
decision accordingly. Held that though the reference 
to lot can hardly be tolerated in an ordinary Court 
the action of the umpire in such a case cannot be 
said to amount to misconduct. {Pullan, A, /. C.) 
PURAN Chand V. Ram Nath. 11 0. L. J. es-i : 

84 I. C. 490 t A. I. R. 1926 Ondh 227 (2). 

-Sch. II, Para, 16— Procedure — Refusal to 

allow evideiue under honest belief of want of ?uris- 
diction to admit it, is not misconduct. 

Where a case w^as submitted to arbitration in the 
appellate stage and therefore the arbitrator refused to 
allow documentary evidence tendered by one party, 
being of opinion that his jurisdiction over the matter 
was the same as the Appellate Court, Held, that his 
award was not vitiated by misconduct. {Wazir Hasan, 

A. J, Cf) Mirza Muhomed Hasan Beg v. mir 
Shakir Beg. 11 0. I. J 142 : 78 I. C. 378 : 

A. I. R. 1924 Oudh 400. 
— — — Sch. II, Para. 16— Procedure — Arbitrator 
must decide according to legal rights of pat ties and not 
according to his notions as to the equities of the ease. 

An arbitrator has no jurisdiction to pass an award 
according to what he considers to be an equitable 
arrangement under the circumstances of the case but 
he is bound to decide according to the legal rights of 
the parties. {Rupchand Bilaram, A. J. C.') FIRM OF 

Mahomed Ali A. Karimji and sons t'. Charat 
Singh bud Singh. 80 1.0,696: 

A. I. R. 1925 Sind 51. 

“■ -Sch.JI, Para* IS——Procedure — Misconduct, 

Where all that was .done was that the documents 
and the correspondence had been perused, Held, 
this fact by itself did not constitute misconduct on the 
part of the arbitrators, but an arbitrator would entire¬ 
ly misconceive his duty if he takes upon himself to 
hear evidence behind the back of the party interested 
in controverting it. {Raymond, A. J. C.') JAMES FIN¬ 
LAY & Co„ V. GuDAYAL PahLaJRAJ. 17 S, L. R. 93; 

76 I. 0. 660 : A. I. R. 1924 Sind 91. 

--Sch. II Para^ 15— Procedure. 

On a question of construction being referred to 
arbitration, his award cannot be set aside merely 
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because the Court itself would have come to a f**^®*'®"* 
conclusion unless he has proceeded 
inadmissible evidence. and 

Btlaram, A. /.Cs.) DUTTON ^^^SSEY & CO. r/- 
JAMNAOAS HARPRASAD. ^ ^ ^ ^^’6 I . C- 

__Sch. II. Para, lb—Procedure—Aivard would 

he set aside tf umpire does not inform tke parties the 

date of heartnS‘ c 

The arbitrators to whom a dispute was referred 

having differed, appointed an umpire under ex¬ 

press terms of the contract. The umpire informed 
both the parties of his appointment, but fixed no date 
of hearing. No further steps were taken by any of 
the parties concerned and the umpire mace his aw’ard 

whereupon the applicants objected on 
they had desired to lead evidence before him but had 
no opportunity to do so. Held, that the duties of an 
umpire are identical with those of an arbitrator. And 
therefore the parties are entitled to a hearing before 
an umpire no less than before the arbitrator an^d it 
is incumbent on the umpire on appointrnent, to fix a 
day of hearing and apprise the parties of it (5 b. 1 .. 
R, 80 Foil.) And in the absence of an opportunity ot 
hearing of the parties before the umpire, the decisi^ 
filing the award must be set aside KJCennedy. J. C. 

A. J. C.) FIRM OK DH ANASING t-. 

F.FM ok ram chano. n 




Time of filing Award. t 

_^—Sch. II. Para. 15 (1) (c,— Time of filing 

award—f iling too late—Refcrence—Cancellation of s 

Poiuer of Appellate Court to look and treat as Cotnmts- ^ 

Stoner's report. , . , . ^ ^ ' 

Where the award was received too late and the first | 

Court therefore cancelled the reference to arbitration, 1 

Held, the Judge had no power to look at the award : 

at all and treating the award of an arbitrator as if it 

were the report of a Commissioner, when the reference 

to arbitration had been cancelled. KChevts, Ag. C.J.) 

ARUK CH.AND RaGHUNATH RAI ^HMAD. 

4 L. L. J. 48 : A. I. R. 1922 Lab. 194 (2). 
_Sch II, Para. 15 and 0. 23, R. 3— Time of 

filing aivard—Partial Aioard-Submission after dime. 

There is no rule of law that a partial award is 

invalid but the question has to be decided on the 
intention of the parties, the matter being a subject of 
contract between them. /. it is valid ^ . 

was an implied agreement that the award should be 
void unless an award were given in respect of all the 
matters referred for decision. Where after the^time 
for submission of the award had expired, the v.ourt 
passed its order, HeiJ. it .mist ue deemed to have 
exercised its power to supersede the arbitration and to 
deal with the suit. When a reference is made to 
arbitration. Court is not bound to act under Sch. 11. 
(^Phillips and Devadoss, J J') ALAGU PILLAI Iz^. 
VELUCHAMI MAVILAP^ rn.LAU^ . 

(1923) M. W. N. 331 : (1923) M. W. N, 609: 
A. I. R. 1923 Mad. 576 : 45 M. L. J. 76. 

Time of Objecting. 

_Sch. II, Para. \f>—Time of objecting—Objec¬ 
tion to proceedings before reference cannot be made. 

After an order of reference to arbitration is made, 
neither party can object to the form of proceedings 
anterior to the reference or to the form of issues. 
(Piggott and IVa/sh, //.) KaNHAIYA LaLv. JaGAN- 

NATH PRASAD HaNUMAN PRASAD. 43 ^*1- 306 . 

60 I. C, 857 : 19 A. L. J. 88, 


C. P. CODE (V OF 1908), Sch. II, Para. 16— 

Miscellaneous. 

_—Sch. II, Para. 16— Time of objecting to^ 

aboard—Irtvalidity—Objection to, when tc be taken— 

Appeal against decree on award. 

An objection to an award on the ground that it i» 
not an award or on the ground it is invalid must be- 
made at the time when it is filed. If no objection is 
then taken or if it is made and disallowed, the party 
objecting cannot reagitate the matter by way of appeal 
from the decree. 26 M. 47 ; 3i A. 450 dist. 36 B. 

101 ; Rel. {Pratt and Fawcett, JJ.) MaHOMED 
ValLI ASMAL V VaLLI ASMAL. 26 Bom. L. R. 171 : 

79 I. C. 723 : A. I. R. 1924 Bom. 824^ 
_Sch. II, Para, lb—Time of obiecUng-Charge 

of misconduct against arbitrator, when award is filed. 

Under the second Schedule, C. P. Code, the only- 
time for entertaining the charge of misconduct against 
an arbitrator is when the award has been filed. 
{Rankin /.) ROBINDRA DEB MANNA z/. JOGENDRA 

I^EB Manna. 27 C.W.N.420 : A. I. B. 1923 Cal. 410. 

Misoellaneors. 

_Sch. II, Para, lb—Award—Application to 

set aside—Form of. ^ 

No form is prescribed for an application to set 

aside an award. It is sufficient if some notice of the 

objections to an award is given to tne proper office or 

Court. {Macleod, C. J. and ^ 

V. CHHAGAN LaL. 45 Bom. 1071: 63 I. C. 9^ : 

23 Bom. L. B. 614. 

_—Sch. II, Para. 16— An arbitrator is not bound 

to consider the decision of a Court, when such decision 
is referred to arbitration on appeal. 

Where parties prefer an amateur Court to a profes¬ 
sional Court, they take the risk that the decision may 
not be technically perfect. .The law is not supposed 
to assist such persons to get a second decision from a 
professional Court, because they are dissatisfied with 
the decision of the amateur tribunal which they them¬ 
selves have chosen. An arbitrator cannot hear an 
appeal against a Court and can only decide the points 
s referred to him. Where an arbitrator was entrusted 
\ with the decision of a case, he is not bound to consider 
in any way the decision of a Court whose decision is 

• referred to arbitration on appeal. iPullan, A. /.C.) 

WAl IULLAH z/. BHAGGAN 11 0. L. J. 670 : 

. 80 I. C. 7 : 28 0. C. 74 : A. I. R. 1926 Ovdh 269. 

5 _Sch. II, Para. 16— Misconduct^ Arbitration 

5 .-^Reference--Dispute as regards management Scheme 

1 Arbitrators appointing themselves as managers — Pro- 

2 priety of—Delegation of functions. 

e Where the parties referred a dispute as regards the 

e management of a trust to arbitration the arbitrators 
e in stead of deciding the dispute in favour of one or 
t other of ‘he parties, appointed themselves into a com- 
e mittee of nianagement. Held, that theiarbitrators were 
o not themselves the best judges of whether they were 
o fit persons to be members of a committee of manage- 
l. inent and it was impossible for them to avoid personal 
V. considerations when they came to consider ti^ suit¬ 
ability of themselves as members. The award wM 
• therefore bad. An arbitrator may delegate to a third 
I person the performance of acts of a minislenat 
6 . character but this doctrine cannot be invoked to cover 
a case where evidence was taken in the absence of one 
.f. or more of the arbitrators. {Ashworth and Stmpsw. 

A /. Cs^ Pandit Sankata Prasad v. Jagan- 

e Nk4. 9 O.L.J. 410 : 26 O.C. 1: A.I.E 1923 Ondh 276. 

’_Soh. II, Para. Ib-^Award should not he set 

-s. aside on the ground of technical error. 

N- When the parties have agreed to abide by the deci 

6 - Sion of a tribunal of their own selection, unless there 
IS,' has been something radically wrong and vicious in the 
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laneous. 

proceeding it must not be set aside An award should 
not be set aside on the ground of failure to observe the 
highly technical web of procedure and rules of evidence 
which surrounds judicial procedure. Andrews and 
Mitchell ( 1905 ) A. C. 78 ; In re. Hopper ( 1867 ) 

2 Q. B. 367 Appl. {Hea/d and Rntledge., JJs') 
Maung Shwe Hpu V. U. Min Nyun, 

3 Rang. 387 : A. I. R. 1925 Rang. 383. 

--Sch. II, Para. 15— Award — Setting aside — 

Award can be set aside—Where the arbitrator has 
been paternal cousin to one of the parties and the other 
has not known this. 

A person who is related to one of the parties as his 
first paternal cousin is disqualified from sitting as an 
arbitrator if the other party was not aware of such 
relationship existing between him and the party 
mentioned. In such a case the fact of the relationship 
affords a real likelihood of an operative prejudice on 
his part. It is not necessary when the award is sought 
to be set aside to prove actual bias or partiality on the 
arbitrator’s part or that the existence of the relation¬ 
ship produced any influence on his mind. (^RuPchand 
Bilaram, A. /. Cs.) FIRM MOTHARAM DOWLATRAM 

z^. Firm MayadaS Dowlatram. 78 I. C. 521 : 

A. I. R. 1925 Siud 150. 

-Sch. II, Para. 16— Decree duly passed—No 

revision lies. 

No revision lies against a decree which has been 
passed in accordance with an award under para. 16 of 
the second schedule, after hearing and determining in 
accordance with law the objections raised against the 
validity of the award. (^Daniels., /.) JaI MaNGAL 
CHAND V. GanPAT Chand. L. R.|6 a. (Civ.) 156 ; 

86 I.C 942 : A. I. R. 1925 All. 541. 

-Sch. II, Para. 16— Where application to set 

aside award is refused a decree must be passed in 
accordance with it. 

An award having been made and an application to 
set it aside on the ground of misconduct or any other 
illegality having been refused the Judge has no option 
but to pronounce a decree in accordance with it. 
{Walshs A. C. J. and Ryves, /.) GOBIND SiNGH v. 
BHIRGUNATH Singh. 22A. L. J. 676: 

L. R. 5 A. 465 : 82 I. C. 16 : 10 0. & A L. R. 820 : 

46 All. 686 : A. I. R. 1924 All. 788. 

-Sch. II, Paras. 16 and 21 —Illegal part 
inseparable from legal part. 

Where the award does not state either the facts 
found by the arbitrators or the grounds for their deci¬ 
sion and it is, consequently, impossible to hold that 
the award proceeded solely on these grounds which 
entitled the arbitrators to exercise their jurisdiction 
under the arbitration clause, and not on any of the 
grounds which did not afford a basis for the exercise 
of that jurisdiction. Held^ that if the bad is not 
separable from the good, the whole is bad and the 
award is null and void. {Mookerjecs Ag. C. J. and 
Fletchers /.) HURMUKHROY Ram CHUNDER V. 

THE Japan Cotton Trading Co., Ltd. 

A. I. R. 1922 Cal. 399. 

——-Sch. II, Para. 16— Appeal where lies. 

An order adjudicating upon objections to an award 
under the Arbitration Act is nowhere described as an 
order filing or refusing to file an award and is not 
appealable under any law. 45 Cal. 502 ; 17 I. C. 90 ; 
lol. C. 211 followed. 43 All. 348 dissented from. 
{Skadi Laly C, J. and Campbelly y.) FIRM JAI 
NaRAIN V. FIRM NARAIN DaS. 3 Lah. 296 : 

69 I. C. 583 ; A. I. R. 1922 Lah. 369. 

-Sch. II, Para. 16 —Reference to arbitration — 

Decree on awa*'d — Appeal. 


C. P. CODE (V OF 1908), Sch. II, Para. 16. 

Heldy on the facts that there was substantially,^ 
though not in form, a reference to arbitration by Court 
with the consent of parties and consequently no appeal 
lies against the decree passed in terms of the award. 
Per Napier, J. Any of the parties interested in any 
matter of difference in the suit may get the matter 
referred to arbitration without all the parties joining 
in the reference. {Sadasiva Aiyar and NaPier, JJ} 
VENKATACHALAM V. Ramanathan Chetty. 

15 L. W. Ill : 31 M. L. T. 52 : 70 I. C. 410 : 

(1921) M. W. N. 423 : A. I. R. 1922 Mad. 429. 
-—^Sch. II, Para. 16 —Power of court. 

The court hearing objections against an award is 
not a court of appeal sitting in judgment over the 
award. (Wazir Hasan, A. J. €.') MiRZA MAHOMED 

Hasan beg. v. Mir Shakir Beg. 11 0 . L. J. 142 : 

78 I. C. 378 : A. I. R 1924 Oudh 400. 

-Sch. II, Para. 16— Appeal from decree in 

terms of award—Grounds of appeal. 

Where a decree is passed in terms of an award 
under the provisions of para. 16 of Sch. II to the 
C. P. Code, no appeal lies against the decree on any 
ground except that it is in excess of the award. {Das 
and Ross, //.) SaGAR MULL v. Hira MaHARAJ. 

1925 P. H. C. C. 324. 

-Sch II, Para. 16— A decree passed zoithin ten 

days of filing the award is liable to be set aside in 
revision. 

Ten days are allowed for filing objections and there¬ 
fore, a Court has no jurisdiction to pass a decree in 
accordance with the award before the expiry of the 
period. A decree passed in contravention of the rule 
is liable to be set aside in revision. {Voufig, J.y 
ACHABER PaNDE V. KULDIP SiNGH. 76 I. C. 307 : 

A.I. R. 1925 Rang 103. 

-Sch. II, Para. 16 (1) —Award witkoret giving 

time for objections — Revision. 

Where a Court receives an award, and without 
allowing time to parties to make objections, passes im¬ 
mediately decree in its terms, no appeal can lie from 
the decree so made ; but the High Court can under 
S. 115 , C. P. Code, set aside the decree and send the- 
case back to the first Court to enable the parties to file- 
their objections to the award. 29 All. 584 not foil. 
{Macleody C. J. and Fawcett, J.) RAVJIBAI KaSHI- 

bai V. Dahyabhai Zaverbhai. 

22 Bom. L. R. 1454 : 59 I. G. 811: 45 Bom. 832. 

-Sch. II, Para. 16 (2) —Revision lies from 

decree in accordance with award where arbitrators or 
Court have exceeded Jurisdiction or acted with mate' 
rial irregularity. 

It cannot be laid down as a general rule that in no- 
case in which an award has been filed and decree 
passed in accordance therewith can the High Court 
interfere under S. 115 , C. P. Code. Revision is permis¬ 
sible in cases in which the arbitrators or the Court 
may have exceeded their jurisdiction or acted with 
material irregularity in the conduct of the proceedings. 
{Suhrawardy and Page, //.') DeBIR-UL-DIN z'. 
Amina Bibi. 78 I, C. 336 : A. I. R. 1925 Cal. 475. 

-Sch. 11, Para. 16 (2)— Appeal — Revision — 

Decree on award without hearing objections. 

Decree on an award overruling the objections of a 
party without giving him an opportunity to substantiate- 
them by evidence, is revisable but not appealable. 89 
P. R. 1902 foil. 12 A. 422 ; 29 A. 584 dist. {Abdul 
Raoofy y.) BHAGAT DaRBARI RaM v. BHIKHA RaM. 

3 Lah. L. J. 487': 20 P. L. R. 1922. 
-Sch. II, Para. 16(2)— Appeal — Maintainabi¬ 
lity—Pest of—Validity of reference. 

A restrictive provision like the one in Sch. II, para. 
16 ( 2 ), C. P. Code must be strictly construed. The 
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decree in revpect of which that section prohibits an 
appeal must be one which has been passed after a na 
sul'>taiUial compliance with the preceding provisions ap 
of Sch. II, In a case where the validity of the refer- tic 
ence is attacked, the Court in order to determine O 
wlioiher an appeal lay must decide whether the refer- *• 
ence \Nas valid or not. If the reference is valid and — 
decree is passetl in terms of the award no appeal lies 1 
therefrom but if the reference is not valid it is not a 
decree under Sch. 11 and an appeal will lie as from w 
anv other decree. {.Kinkhnic^ A-Z-C.) 

lUtoKA BaNSILAL. A. I. E. 1924 Nag. 338. th 

__Sch. II. Para. 16 (2)— on aboard pass- th 

<-t/ -.i'lthout gt<’ing oppoftunity to obfector to produce th 

evidence— Appeal lies. ^ f 

When a court has passed a decree m terms of an i( 
award after having heard arguments only, but without rr 
having given sufficient opportunity to the objector to d 
produce evidence to substantiate his objections, an tl 
aDoeal to set aside the decree is competent. 15 W. K. g 
17 U’. C.) and 18 .Ml. 422 (F. B.) Foil. (Carr and h 
'jlraion //) DAWOODJI AND SON z/. SHERWAN. 1 

4 Bur. L. J. 39 : A.I.R. 1925 Rang. 238. - 

__Sch.II, Paras. 17 and 19— Order filing agree- t 

ment of referencc—Kefusal of arbitrators to act— r 

Order revoking reference-If appcala le, , 

An agreement referring disputes to arbitration was t 
filed under para. 17 of Sch. 11. but after a number of . 
futile attempts at making the Arbitrators Act and . 

appointing new Arbitrators to act the court revoked 

the order of reference and dismissed the suit. Held \ 
the order of revocation was not appealable. 

Where however an appeal is erroneously accepted 

and the case remanded. f ‘ 

revisablo. (Sulaimanand 

AHMAD Z'. TaSI.IMUN NISSA. 23 A L. J. 891. 

89 I. C. 404 ; L. R. 6 A. 57a. 

___Sch. II, Para. Yl—Right to obtain reference 

through couri. , .. 

Where a party has gone to arbitration in which if 

he had refused to go to arbitration, an onler of 
ence would have been made under para. 17 i^ch. U, 

C r. Code, it is too late for him, when a difhculty 
arises at a later stage of the proceedings which has 
not been provided for unless an order of reference has 
been made to dispute the right of his opponent to 
obtain an order of reference under para. 17 , bch 1 , 
C. P. Code. (Walsh and Ryves, //•) 

Z/. PRAG NARAIN. 44 A. 623 : 20 A L. J. 327 . 

L. R. 3 A. 434 : 4 tJ F.LR. (All ) 186 . 
67 I. C. 739 : A. I. R. 1922 All. 133. 
_Sch. II, Paras. 17 and 20—Referewe to arbi¬ 
tration after suit — Procedure. , 

Where parties to a suit agree to refer the matters in 

dispute to arbitration without the inteivention of the 
Court they may make the agreement an order of 
Court and if they do not do so, they cannot file the 
agreement und-er para. 17 , nor can they file the award 
(if made) under paras. 20 and 21 . If the parties 
accept the award they can get a consent decree in 
terms thereof. If one party disputes the award the 
other party can plead the award as an adjustment bind¬ 
ing on the plff Either party can aUo file a suU to en¬ 
force the award and apply for a stay of the Onginal 
Suit. (Macleod, C, J and Fmocett, /.) MANILAL 
MOTILAL V. GOKALDAS ROWjI. 45 Bom. 245 : 

69 I. C. 63 ; 22 Bom. L. R. 1048. 

_Sch. II. Para. Vl—Resigtmtionof one of the 

arbitrators is no ground for not filing agreement. 

The resignation of one of the arbitrators does iwt 
render the agreement void nor is the resignation sufti- 
oient to justify refusal to file the agreement in Court 
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where there is a distinct provision that the party who 
has selected the arbitrator would be competent to 
appoint another in case of the disability of the resigna¬ 
tion or death of any arbitrator. 71 P. 'K. 1918 dist. 

(Seoti Smith and Dundas^ J J ^RI RAM v, 

SORABJI. 3 Lah. L. J. 276. 

__Sch. II, Para. 17— Award — Award on a refer¬ 
ence in a pending suit emb dying compromise is valid.^ 

An award passed by arbitrators in a pending suit 
which merely embodies a compromise of the parties 
themselves before the arbitrator is a valid award and 
the arbitrators are not powerless to do anything more 
than recording the compromise and passing it on to 
the Court to deal with it. Accepting compromise is 
an adjudication of the case as is a decree of the Court 
founded on a compromise and to admit that an award 
may be challenged on the ground as the arbitrators 
did not themselves independently consider and decide 
the matter will be contrary to the principle of para¬ 
graph 15 of C. P. Code, Sch. II. (Wallace, J ) L. 
RaMU NaIDU V. V. NayaNAPPA. 19 L. W. 662 : 

1924 M.W.N. 356 : 80 I. C. 671 ; A.I.R. 1925 Mad. 66 . 

_^Sch. II, Para. 17— Arbitration — Reference 

lo _ Application is not a suit—Award set aside Court 

if can proceed. r c u tt 

An application under Para* 17 \ O ocn* 11% 

though it has to be registered as a suit, is not in fact 
a suit within the meaning of the Code. "Where in 
such a case the reference proves abortive, Court 

has no power to make a fresh reference. Irie Court 
j has no discretion to refuse to make the reference to 
the arbitrators nominated by the parties. It is oiily 
when the parties cannot agree that it can exercise 
any discretion in the matter. (Das and Ross, J J f) 

Satish Chandra P.osez^. Paliram. 2 P.L.T. 277 : 

611.C. 390: 6 P. L. J. 287 : 1921 P.H.C.C. 170. 

1-Sch. II. Para VI—Reference pending suit— 

' Award if can be filed—Dispute decided by Court- 

Effect of. . 

\ Pending a suit, parties referred to arbitrators the 
- dispute in the suit as well as other matters. No award 
having been made within the time fixed or extended 
/ later, the court decided the suit. Held, the arbitrator 
s had thereafter no authority to make an award, as it 
s would amount to ousting the juri'^diction of the court. 

3 The remedy of the aggrieved party is only to sue 
the other side for damages for breach of the agree- 
I ment to abide by the awaid. Parties cannot have an 
• agreement to refer to arbitration disputes in a pend- 
’ inc suit filed under Sch. II, para. 17- (Kennedy J,C, 
ami Aston, A. J. C.') DEOMAL ^^^AN^OMAL 

r- JOTHMAL. ® 

_Sch. II. Para. It—domination without 

n prejudice—Effect—Signature to reference—Absence of, 
e The nomination of an arbitrator without pre* 

)f judice” is not a proper compliance with the terms of 
to an agreement to refer disputes to arbitration each 
•d party nominating one arbitrator. It is not clear and 
2 s unequivocal and if as a result the other party 
in nominates an arbitrator for the defaulter, the latter 
le cannot exercise his right again. The fact that the^- 
d- after the reference is signed only by the first P^rtv 
n- does not vitiate the award. (Aston, A./.C.) 
al RAMJIBHAI& CO. Z'. ^USUF ALI MaHOMED ALI 

& BROTHERS. 76 I.C. 261 ; A.I.K. 1926 S nd 12. 

3 . __Sch. II, Paras. 17 and 2 ^AppltcaUon under 

t 8 . a suit within Deccan AgriculturUts Relief Act^ S. 3- 
he An application to file a reference under clau^ 17 

of Sch. II. C.P. Code, is not a suit and it is doubUul 
lot if an application under clause 20 to file an award even 
ffi- when an agriculturist is a party can be called a suit: 
irt but in any case it is not a suit of the desenpuon 
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mentioned in S. 3 , Cl, (\v), (y) or (z) of the Deccan 
Agriculturists’ Relief Act and the Court can file the 
award to which an agriculturist is a party and on 
whose property a mortgage is created by the award 
without adjusting accounts under Ss. 12 and 13 of the 
Act, {^Kennedy^ J.C. and Madgavkart A.J C.) 
Hot Chand Ral Chand v. Kishin Grand. 

17 S.L.B. 178 : A. I K. 19k4 Sind 23. 
-Sch. II, Paras. 17 (1) and Parties pro¬ 
secuting case before arbitratots—Cannot challenge 
award on ground of jurisdiction. 

Where ihe parties accepted the decision of the 
Court who referred the matter in suit to arbitrators 
and appeared and fully prosecuted their case before 
the arbitrators. They could not afterwards, challenge 
the avs ard on the ground of want of jurisdiction in the 
tribunal chosen by themselves. 41 Mad. 115 R^f, 
{.Piggott and Kanhaiya Lai, /J-) SUKHNATH Rai 
V. NeHAL Chand. 42 All. 661 : 18 A. L. J. 644 : 

59 I. C. 801 : 2 U-P.L.R. (A) 240. 

Sch. II, Paia. 18— Suit after — Peference — 
No application for stay by deft. 

Where after a reference to arbitration one of the 
parties brings a suit against the other and the latter 
deliberately refrains from applying for stay of the suit, 
he must be deemed to have waived his right to arbitra¬ 
tion. 47 Cal. 752 , 41 Mad. 115 not foil. {Piggott and 
IValsh, JJ.) CHUNNI LAL FOSTI MaL v. FIRM 

Phool Chand fatehchand. 

44 A 292 : L.R. 3 A. 96 : 65 I. C. 795 : 20 A.L-J. 128 : 

A. I. E. 1922 All. 48. 
-Sch. II, Paras 18 and 22—0. 17, E Z-^Re 

ference to arbitration—Stay of suit 

Where in spite of an agreement to refer to arbitra¬ 
tion, the plH. filed the suit and after it was stayed by 
the Court one of the arbitrators refused to act, held, 
that the piff. is entitled to a removal of the stay. The 
suit was not barred by the agreement to refer to 
arbitration. {Macleod, C.J. and Shah, /.) LaXMAN 
V, MANJUNaTH. 45 Bom. 1181 : 64 I.C. 289 : 

23 Bom. L.E. 511, 

-- - ■ " ■Sch. II, Paras. 18 and 20— A>uard — Jnstitu- 

tion of suit pending arbitration—Effect of—Power of 
arbitrators. 

If the Court has refused to stay the action or if the 
defendant has abstained from asking it to do so the 
Court has seisin of the dispute and it is by its deci 
sion and by its decision alone that the rights of the 
parties are settled. As soon as the suit is instituted the 
arbitrators lose their authority. If the defendant still 
desires that the controversy shyuld be decided by 
arbitration, he must endeavour to obtain a stay of the 
suit by an appropriate application under para. 18. If the 
application is refused by the Court in the exercise of 
its discretion, the remedy by arbitration ceases to be 
available. If the suit is stayed, two possible contin¬ 
gencies may require consideration. If the arbitrators 
have not yet made an award they are free to bring 
their proceedings to a termination and make an award 
in accordance wi^h law. If, on the other hand, the 
arbitrators have made an award after the institution 
of the suit, the award cannot be pleaded as an 
effective bar to the suit. The award so made should 
be brought up before the Court under para. 20 : the 
Court will refuse to enforce it under para. 21 read with 
para 14 (c) ; and as the award will thus stand cancel¬ 
led because made without jurisdiction the arbitrators 
will be left free thereafter to resume their proceedings 
on the basis of the original reference. If this view 
were not adopted, the result would follow that a party 
to a submission who had appeared throughout and 
had taken his chance before the arbitrators might at 
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the very last moment, when the award, possibly an 
adverse award, was about to be made and when there 
would be no time left for his opponent to obtain a stay 
order, institute a suit and thereby render infructuous 
the entire proceedings. Where the defendant did not 
take recourse to the proper procedure namely, to apply 
for stay of the suit cancellation of the award as made 
without jurisdiction and thereafer remission of the 
matter to the arbitrators even if his failure was pos¬ 
sibly attributable to ignorance of the law. Held, the 
agreement to refer to arbitration not having provided 
for reconstitution of the committee of arbitrators, if 
one of them should die, the award must be rejected as 
made without jurisciiction and the suit should be tried 
on the merits by the Court. (^Afooherfce and Choizner, 

JJ.) Sarat Chandra Sen v. RaJKumar 
MOOKKRJEE. 26 C. W. N. 967 : 35 C. L. J. 432 : 

69 I. C. 863 : A. I E. 1923 Cal. 135 (2). 

•- ~Scli. II, Para- 18— Stay of suit—ArhitratioJt 

clause in indent—Dills of Exchange Acccftance by 
buyer. 

A buyer placed an indent for the purchase of certain 
cotton goods with the seller, who, after shipment of 
the goods drew bills of exchange against the buyer. 
The buyer accepted the bills but subsequently refused 
to pay. In a suit by the seller upon the accepted but 
unpaid bills, the buyer relied on a clause in the indent 
that if any claim or dispute arose in connection with 
the contract it should be referred to arbitration and 
applied for stay of proceedings under Sch. II, para iS 
of the C. P. Code. The seller relied on a clause in 
the indent to the effect that the bills drawn by the 
sellers on the buyers must be accepted and paid at 
maturity not\\ithstanding any obiection the buyers 
may have regarding any variation in the terms of the 
indent. Held, that the buyer could not claim a stay 
of proceedings in the suit. 2 Lah. 29 dist. {Scott 
Smith a*id Abdul Qadir, JJ.) RadHA BiHaRI 
diwan Singh v. G. b. Alexander 66 I. c. 43 r 

2 Lah. 335 : A. I. E. 1922 Lah. 3.3. 
-Sch. II, Para 18 —Agreement to refer dis¬ 
putes to arbitration — Suit by one party for damages 
for short supply of goods—Suit if should be stayed. 

VV'hen a Court is apprised that a suit has been 
instituted in contravention of an arbitration agreement, 
the Court has a discretion to stay the suit and the 
burden lies on the plaintiff to show' tliat some sufficient 
reason exists why the matter should not be so referred 
and not on the defendant to show that no such reason, 
exists. {Shadi Lai, C, J. and I^eslie Jones, J ) 

Ganesh Das Ishar Das v. Durga Dat Jagan- 
NaTH. ^ ^ A. I. R. 1922 Lah. 97 (1). 

-Sch. II, Para. 18— Suit in contravention of 

agreement—Court can stay. 

A Court has discretion to stay a suit instituted in 
contravention of an arbitration agreement unless there 
is sufficient reason and the burden of proving that 
there is sufficient reason lies on the plaintiff. {Leslie 
Jones and Broadway, JJ. ) VOLKART BROTHERS v 

Fateh Muhammed. 6l I. c. 322 

3 U. P. L. R. (Lah ) 48! 

■“ ■ ' Sch. II, Para. 18— Suit in contraveniion of 

an agreement to refer — Stay. 

Where a suit is filed in contravention of the arbitra¬ 
tion agreement and the Court comes to know of the 
agreement, it may stay the suit and in such case, the 
pl-ff. has to prove sufficient reasons for filing the suit 
and the deft, is not bound to show absence of such 
reason. {Shadilal, C. J. and Leslie Jones, J.\ 

Ganesa Das isar Das v. durga Dai^i'a Iagan 
Nath. 2 Lah. 19 : 60 1. C 776 ; 3 Lah. L. J. 61, 
———Sch. II, Para. 18— -Arbitration—Pendency of- 
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_ lustitution of suit—Effect of. , . 1 ^ o 

The institution of a suit does not by itself 2 

a previous reference to arbitration, dealing with the 
same subject matter; but if, after the institution o. the ma 
suit, neither party applies for a stay of the hearing of obt 
the suit under Sch. II, para. 18 either at time of - 
the settlement of issues or before, such a failure has pU 
the effect of superseding the arbitration for good ; and sf^ 
any decision which might be arrived at in that suit as. 
would be binding on the parties as if no such reference /. 
to arbitration had been made prior to the suit. 4 * 2? 
Mad 115 , 12 A, L. J. 75 Kef- If an appli^cation is - 
made under Sch. II, Para. 11 for the stay and the stay ba 
is granted, the arbitration can proceed ; but it suen 
st^ is refused and the order refusing the stay becomes pr 
final, the arbitrator becomes functus officio. There is, 
however, a third contingency, viz. where no applica- Ci 
tion for stay is made within the time allowed by law. es 
The effect of the institution of the suit and its decision it 
would in such a case equally be to supersede the ar- h; 
bitration and render any award made therein after the ol 
institution of the suit unenforceable at law. b 
(Kanhatya JM. J C ) ZaINAB t/ HUDHUA. 

25 0. C. 63 : 68 I C. 236 : A. I. R. 1922 Oudh 158. - 

_Sch. II, Para, IS—Stny of suit—Grounds A 

In case of an agreement to allow disputes to be 
tried by another tribunal, the court will take into con- / 
sideration all those grounds as in a case of submission s- 
to arbitration. Where the plffs*. residence, place of r 
contract and the inspection'^ of the ship happen to be o 
in one place there are no grounds for staying the suH I 

or refusing to entertain it at that place. {Ct^uch, A. 
j . c .) Kurseshi AND Sons Sooma^r^Hajk ^ 

_^Sch. II, Para. 19 —Provisions of C. P. Code - 

aptly to proceedings under. . . ' 

C. P. Code Sch. 11 is not complete in itself. Per 
Maepherson.J The provisions of C. P. Code apply 

as far as possible, to the proceedings under bch. 11 , ot 
Se Code.'^ (.cutis and MacpHcrson, // ) MahaBIR 
PRASAD V. Hal KISHAN DAS. 62 I. C. 927. (F.) 
_Sch. II, Para. 20 —Jurisdiction over subject- 

Where the fads were that there was no substantial 
auestion decided by the award affecting property with¬ 
in the jurisdiction of the Herar Court and no one of 
the three temples to the management of which the 
award related, was within that jurisdiction, and two of 
them were within the dominions of the Nizam and 
outside British India and a large part of the award 
related to family questions and money payments to oe 
made by members of the family, and all the niembers 
of the family were residing within the Nizams 
Dominions but merely two of the villages which 
formed the principal endowments of the temples were 
situated in Berar, Held, that does not give the 
Berar Courts jurisdiction to file the award especially : 
when there was no dispute concerning the ownership 
or management of the villages nor any denial that the 

revenues must be appropriated to the three temples. 
(Lord Pkillimore). RAMLAL HaRGOPALt/. KISAN 

Chandra. Cal. 361 ; 7 N. L. J. 62 ; 

20 N. L R. 33 : 34 M. L. T. 62 19 L. W. 649 : 

22 A. L. J. 386 ; 26 Bom. L. R. 586 : 51 I. A. 72 • 
(1924) M. W. N. 79 : 28 C. W. N. 977 ; 
L R 5 P. C. 216 : A. I. R. 1924 P. C. 95 : 

46 M L. J. 628 (P. C.). 
__Sch. II, Paras. 20 and It^—Order rejecting 

■an application to file an aboard—Effect. 

An order rejecting an application to file an aw-ard is 
not a decision that the aw-ard is bad in law. \Mears% 
.C. J.and Ryves, J.') HaRAKH RAM JANl v. LaK- 
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SHMI Ram j ^NI. 43 All. 108 : 

2 V. P, L. R. All. 310 : 60 I. C. 626 ; 18 A L. J, 960. 

__Sch. II, Para. 20— Suit to enforce azvard is 

maintainable though no order for filing the award is 
obtained. 

A suit can be filed to enforce an award without the 
plaintiff first obtaining an order that the award itself 
shall be filed. The validity of the award can be 
assailed in that suit. (^Macleod C. J . and CoyaJee, 

/.) ABDUL Aziz v. CHANDU SONU. 

27 B. L. R. 682 : 89 I. C. 68 : A. I. R. 1926 Bom. 418. 

_—^Sch. II, Para. 20— Submission pending pro¬ 
bate proceedings. 

There is nothing to prevent the parlies going to 

private arbitraUon with regard to the division of the 

Istate although probate proceedings are pending in a 
Civil Court in respect of a will concerning the sams 
estate. (22 Bom. L. R. 1048 Ref.) The mere fact that 
it w-as entered upon before the probate proceedings 
had come to an end cannot possibly affect the question 
of its legality. {Macleod, C. ^ 

SHANKAR.. RAMCHANDRA.^ IbV. 

_Sch. II. Para. 20--,ST//7 to enforce award— 

Azvard not filed. . 

An award was made on an arbitration out of Court. 

An application to file was numbered as a ^uit but was 
summarily rejected as being t*»ne-bai^ed. ^ 

regular suit to enforce the 

of res Judieata did not »pp\y. ^Macleod, C. J. and 

6 ^ 1^755 : 45 Bom 329. 

also {Mears, C. J. and Ryves, /.) ^^RAKH RAM 
. JaNI V. LaKSHMI Ram JANI. 18 A.. L. J-860. 

. _ _Sch. II. Paras. 20 and Matters ref erred 

already _ Subject-matter of suit—Paras do not apply. 

X Paras. 20 and 21 do not apply were the matters re- 
/ ferred to arbitration are already the subject "J^atter of 
f a suit between the parties to the reference. {Macleod. 

< C. J. and Fawcett, /•) ^^^ILAL MOTILAL 2 /. 

) GOKALDAS ROWJI. 

22 Bom. L. R. 1048. 

_—Sch II, Compromise decree—Pro- 

tl vision to work\out details by arbitration-Law applicable. 

AUcoinpromise decree in a partition suit provided 
•f for the details being worked out by arbitration. 
e it must be construed to mean arbitration without the 
>f intervention of court and hence the provisions of the 
d second Schedule C. P. Code applied. (^Nezvbould and 
d Pearson. JJ.) HEM CHANDRA ^UNDU JNA- 
)e NENDRA CHANDRA KUNDU. 90 I. C. 624, 

rs --Sch. II, Para. 20—Absence of arbttratoi — 

’s Objections — Waiver, ,. f -i 

h If a party to an arbitration proceeding fails to take 

re an objection to the absence of one out of several 

le arbitrators, he will bq deemed to have waived his 

Iv right to take objection to the whole of the irre^lanty 

ip caused thereby and the award must be 

tie andGhose.JjA RaMNATH MISRA RaMRANJaN 

;s. MISRA. 67 I. C. 866 (2) : A. I. R. 1922 Cal. 181. t l). 

_Sch, II. Para. 20 —Court in accepting the 

2 ; award must accept or refuse it as a zvhole, but it cannot 

9 ; correct the same itself. ^ 

2 • Where the arbitration was without the intervention 

7 • of the Court and where the award had been given on 
5 : such reference. Held : that the only couree open to 
:,). the Court was to order the award to be filed and to 
WF pronounce judgment according to the award or to re¬ 
fuse to order that the award be filed, and that it w^ 
1 is not open to the Court to correct the awaid 

(/./ Lai. /.) MohammodArzau..^Abdul Hamid. 
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A. I. E. 1925 Lah, 670. 
— .. —Sch. II, Paras. 20 and 21— Award on Pri¬ 
vate reference—Imtitution of suit Prior to commence¬ 
ment of proceedings by arbitrators—Jurisdiction of 
arbitrators—Legality of the contract of submission — 
pnguiry into—Suit to set aside the award — Maintain¬ 
ability. 

Where an action has been commenced on a contract 
<contaLning a provision for reference to an arbitrator of 
any dispute arising under the contract and is pending, 
no application to stay the action having been made or 
such application having been made and refused, an 1 
awaid made by the arbitrator under the provision for 
reference upon the subject matter of the action, sub¬ 
sequent to the commencement thereof and without the 
■consent of the plaintiff is invalid and will not afford 
defence to the action. When the same matter comes 
■before two tribunals a public tribunal appointed by 
the sovereign and, domestic forum chosen by the 
parties and no order is made staying the proceedings 
before the one or the other, the public tribunal alone 
must decide that matter and cannot be hampered by 
any adjudication by the private tribunal. Neither can 
that adjudication be pleaded as a bar to the action, 
nor can it be allowed to affect the merits of the deci¬ 
sion given by the public tribunal. The law does not 
permit the same question to be decided by a court of 
law as well as by an arbitrator, and it is only when the 
dispute between the two tribunals is identical that a 
decision given by the arbitrator must be treated as 
ultra vires. There is no authority in support of the 
proposition that an award made after the commence¬ 
ment of an action must be treated as invalid even 
though the award deals with a question which is not in 
•controversy in the action. 47 C. 752 ; 47 C. 849 ; 41 M. 
IIS; 5^ ^5*^ dist. An award made after the com¬ 

mencement is not invalid if it deals with a question 
not in controversy in the action. {Shadi Lai C. /♦ and 

y.) jAi Narain Balen Lal V. Narain 
Das JaINI MaL. 3 Lah. 296: 69 I C. 583: 

A. I. E 1922 Lah. 369. 

-Sch. II, Para. 20 and 0. 23, E. Z-—Filing 

award—If overrides Power to axifu^t disputes. 

The power given by Sch. II, Para. 20 to any person 
interested to apply to a court to have an award filed in 
court does not override the general power under O. 23 , 
K. 3 , to adjust disputes by a lawful compromise at any 
time after the institution of a suit. (^Sp<incer and Deva- 
■dossyjj.) Chintalapalli CHINNA DORAYYA V. 
VenkaNNA. a. I. E. 1925 Mad. 50. 

———Sch. II Para. 20— '‘Person interested'— 
Stranger to arbitration. 

A person who is a stranger to the submission to re¬ 
ference and under no obligation to abide by the award 
could not avail him.self of it and could not be said to 
be a person interested in the award within Sch. II. 
para 20 , C. P. Code. {^Ashworth and Simpson. A. J. 
Cs.') Pandit Sankara Prasad v. Jagannath. 

9 0. L. J. 410; 69 I. C. 714: 26 0. C. 1: 

A I. E. 1922 Oudh 276. 

—Sch. II, Paras. 20 and 21— Private refer¬ 
ence—Citmpromise modifying award—Decree on award 
—No appeal lies. 

Held by Daniels and Lyle^ A. J. Cs. i^Kanhaiya Lal 
J. C. dissenting) that a court is competent on an ap¬ 
plication under Sch. II, para. 20 , C. P. Code to pass a 
•decree on an award as modified by a lawful compromise 
filed by the parties and that from a decree so passed 
no appeal lies except in so far as the decree is in ex¬ 
cess of or not in accordance with the award so modi- 
fied .31 C. 516 : 4 S B. 245 : 37 B. 639 : 2 Lah. 114 : 27 A. 
526 : 29 M. 303 : 4 Pat. L. J. 394 ; 30 P. R. 1914 ; 21 C. 


C. P. CODE (V OF 1908), Sch. II, Para. 20. 

L. J. 248 Ref. (Kanhaiya Lal, J.C. Lyle and Daniels. 

A. j.Cf.S Hakim Fazal Ahmad v Enayat Ahmad 

26 0. C. 213; 9 0. L J. 219; 68 I. C. 209: 

A. I. E. 1922 Oudh 189. 

-Sch., II, Paras. 20 and 14— Poriion\of aivard 

not within the arbitrator's Jurisdiction—Portion sepa¬ 
rable from the rest—It ts invalid but the rest of the 
award may be filed. 

Even in cases of a reference to arbitration without 
the intervention of a Court, when an application is 
made under paragraph 20 to file an award, the Court 
is competent to make an order to file an award even 
where the award deals with matters in excess of the 
authority conferred upon the arbitrator, where the 
portion of the award dealing with such matters can be 
separated from the rest of the award. 36 All. 336 (P. 
C.) Foil.; 1923 Patna 470 , Not Foil. The ground upon 
which the Court can refuse to file an award under para 
graph 21 is the ground upon which the Court should 
remit an award under paragraph 14 , and as the Court 
cannot remit an award under paragraph 14 if the por¬ 
tion in excess of the arbitrator’s authority be separa¬ 
ble from the rest, it follow's that it cannot refuse to file 
the award under paragraph 21 in those circumstances. 
iMullieh and Kulwant Sahay^ yy.)^MAHOMED Kha* 
LiL V. Abdul Rahim. 4 Pat- 670 

A. I. E. 1925 Patna 810. 
-—Sch. II, Paras. 20, 1, 16, 17, and 21— Refer¬ 
ence to arbitration pending suit without sanction of 
court— Suit subsequently withdrawn—Decision by arbi~ 
trators—Error of law — Effect—Enlargement of time 
for award—Fresh submission. 

Para, i of Sch. II, C. P. Code is not mandatory; it 
is permissive. If the parties apply to the Court for an 
order of reference then the Court must keep control 
over the proceedings up to the end. But it is not neces¬ 
sary for the parties to take this course, and there is 
nothing to prevent their getting the suit dismissed by 
consent. Then the whole matter is at large and the 
parties can go on with the arbitration. Where there is 
no suit pending when an application is made to the 
Court under para. 20 , Sch. II, C.P. Code there is noth¬ 
ing to bar the procedure under Para. 20 in the fact 
that the original agreement to arbitrate was ma<le 
while a suit was pending. Paras. 20 and 21 provide for 
an adequate check of the proceedings before the 
award becomes a rule of tlie Court. This is all that 
is necessary. Held, that where pending a suit a refer¬ 
ence to arbitration was made without the intervention 
of the court and subsequently the suit was withdrawn 
proceedings fell directly within the terms of para. 20 
because the matter was referred to arbitration without 
the intervention of the Court. The Court made no 
order in the matter of arbitration in the original suit 
which was simply dismissed. 29 C. 167 : 30 C. 218 * 38 

B. 687 : 36 M. 358 Ref. An enlargement of time for the 
award is equivalent to a fresh submission to arbitra¬ 
tion. Arbitrators are Judges of law as well as judges of 
fact and error of law certainly does not vitiate their 
award. (^Das and Ross, JJ.) KOKIL SiNGH v. RaME- 

sray Prasad Chowdhary. 

3 Pat. 443 ; 1924 P. H. C. C. 110 : 6 P. L. T. 122 : 

81 I. C. 994; A. 1. E. 1924 Pat. 488. 

-Sch. II, Paras. 20 21 and W—Award—Partly 

in excess of reference—Filing of a portion or the award. 

Where a portion of the award is in excess of the 
reference, it is open to the Court to pass a decree and 
enforce the award so far as it relates to the dispute 
between the parties. {Brown, 4. J. C.) MaunG Tin 
V. MaUNG POYA. 1 Bur. L. J. 265 : 72 I. C. 193 : 

4 V. B. E. 157 : A I. E. 1923 Eang. 130. 

Soh. II, Para. 20 (2)— Application to file an 
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irmiattou Aa, S.(> is uot applixtblc 

The.kn T.N^.6:''4^r 0 .^ 493 ” a"!'!. K. 1923 H. 226. 

s‘h II Para 20 iZ)-Arbitrator changed with 
ZZAit of !>nrl,;r. but unthont Court’s intrrvcnt.on-^ 

Award .s „ pe^onnel of rhe arbitrators 

NS here a of the Defendant, but 

w ‘ n' 634; 8? i! C.^674 : A.I. K. 1924 CaL 666. 

^®_^l_srh. II. Para. 9A~PrtvaU reterefice—Pifwer 

n/ Cnart to at7ic^^d iViOQTii. ^ .4. 

^When-a reference to arbitration is made without 
veferLr^ to Coart and an award is given, the courses 
ooen to the Court are to order it to he filed and pro 
nou ce judgment on its basi., or to refuse to order that 
I Vrd bn filed. It is not open to the Judge to cor- 
l-ua Utelttvard cy.» Lat. /.) MAHOMED AK2AL f. 

ABI.UL 88 I. c. 161 : 26 Ptmj. L. R. 706 : 

7 Laii. L. J. 4bd - oo ^ ^ ^ 

Sch. n. Para 21 —Award Must he enforceable 

''“xl'ooti must, before enforcing auard, satisfy itself 

u w enforceable in the same tvay as a decree .s 
that It IS decree. Where an award is a 

enforcealde respective rights and liabilities 

Tute part e o an a.ten'ipt to pass a sort of o.der 

‘""'i 

DHAR p. l.ABULAD ^ ^ 2 U. P L- K- (AH.) 243. 

Sch. II, Para. 21— Award—Death of partus 


C. P. CODE (V OF 1908 ), Soh. in, Para: 1 . 

for infants. If it be held that the arbitrators could 
not go on with the arbitration if the representatives or 
'iome other persons did not choose to come before the- 
arbitratoi-s, the result would be that althoucrh the re¬ 
ference would not abate on the death of a party under 
the law, the arbitrators would in fact be unable to- 
make an award and the arbitration would come to an- 
end. The question therefore whether the award 
given in the absence of the representatives of a 
deceased party would be binding or not depends on- 
the circumstances of the case. If there has been a 
substantial representation of the interests of the legal' 
representatives by the other parties on the record 
and if the enquiry is full and fair, the award wdll be- 
binding and a decree could be passed thereon. 3 * 

All q 72 - I? C. L. J. 3 A 0 dist. {Woodrpffe ancT 
Ghose'j}.) blNAYAKD.AS ACHARYA CHOWDriURY 

V. Sasi EHUSAN Choudhary. 

26 C. W, N. 804: A. I. B- 1922 Cal. 226. 

_ Sch. II, Para. 21— Award — Subsequent suit 

to set aside the asoard does not lie. 

Matters heard and determined in proceedings under 
para 21 cannot be reopened in a subsequent suit bet¬ 
ween the same parties brought for the purpose of set¬ 
ting aside the award and the decree following upon- 
the judgment delivered in accordance thc’-ewith, 25 C. 
7 C 7 Kef. {Teunon and Richardson, JJ.) GURIT 

Charan Sircar v. Uma Charan Sircar. 

70 I. C. 985 : 26 C. W. N. 940.. 

_Sch II. Para 21 -Validity of award~Dis~ 

putes arising from contract - Penver of arbitrator to 

determine existence of contract. ... ^ 

Where a contract provides for submission of dis¬ 
putes to arbitration it is competent for the arbitrators 
under the terms of the submission to decide w’hether 
or not an alleged interpolation was in the contract as 
originally made. {^Greaves, /.) In the matter of ast 
Arbitration between. AblBHOY MAHOMMAD AND- 

BaUA N.4TH. 69 I. C. 439 ; 24 C ^ 

Sch. Ill, end S. ^n—Sale by Collector^ 

t _ .i*_ AlstA _ 7/ 


ff^d.ng hear tug-Mutor represeutatives not tmpUa 
^ /_ L'fft:ct u /—prCl tidtcc• 

^ parlies to a dispute referred it to arb.t.a ion 

^ • a thill they and their heirs would be bound by 

agreeing that they adduced all the oral 

md fi ed all ^ ^ before the arbi- 

ua" arguments it was 

trators. i^otice of the arbitrators that one of 

il” l.aci died, thereupon the arbitrators gave 
!• bring on record the minor representatives of 

hTcerease^d and for appointment of a guardian. 
^:tM:r:i::‘doi.e.dhm.pime^«;'^ 

H^e'cTr.o file the arvard. it was obiected that the 
award was not bi.iding because the m.no^ ..ad no 
been represented in the proceedings. that 

having regard to the terms of the reference and o the 
Let tLl fhe interests of the minor were properly re- 

nresenled by the other parties on record, the award 
was WndLg on all the parties. It is true as a general 
Ltneipt "hat a person who is not a party to or pio- 
perlyLpresentedin any proceedings should >'o‘ ^ 
bound by those proceedings, but procee-lings before 

arbitrators are not intended to be “J "p c'ode® 

if there ts a binding refeience to arbitration all that 
is nL^ssary to be slen is that there .s a s«>;stant.al 

Representation of the different interests >’efore the 
arbitrators. There is no rule of procedure by which 
lrhetors could substitute the legal representati¬ 
ves of a deceased party or appoint guardians ad-htem 


—-sen. Illy auu -XI i'/ 

Oldection—Effect of Suit by purchaser for title—If 

harred by S. 47* . , u 

If an objection has been raised as to a sale by a- 

Collector, his powers to confirm the sale aresuspended 

and he must refer the objector to the Civil Court. A 

purchaser’s suit to establish his title to the property- 

sold. is not barred by S. 47 of the Code. i^Maelecd, 

C.J. and Shah. J ) BALWANT t'. UMA BAI' 

Shankar RAO. no^ 

23 Bom. L. B. 254. 

_Sch. Ill— Collector in management ^ Sale 

with the permission of Collector—Not an execution 

A sale by a judgment-debtor with the permi.'ssion of 
the Collector who is in management of the property 
uhder Sch. HI. C. P. Code, has not the same effect as- 
a sale by the Collector in execution but only amounts 
to a private sale. {Baker. J. C.) SHBOKISAN r. 
DOMA. 87 I C. 995 : A, 1 B. 1925 Nag. 341. 

_Sch, III_ Amended C form is not nenv C form. 

Because a new number is given to the proceedings' 
on the corrected “Form C”, the original proceedings 
received by the Collector are not terminated when 
the “Fonn C” is returned for amendment but remains 
oendinc while it is with the Civil Court and continues^ 
on its return. {Hallifax. A. /. C.) Har 
NARAYAN. ^ ^ ^ 

_Sch. III.Para. 1 — Transfer of decree lor exe¬ 
cution—Poioers of Collector. 

Where the decree of a Civil Court is sent to the 
Collector for execution, the Collector has absolute 
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jurisdiction to find out the best method for raising | 
money in order to satisfy the (.’ivil Court decree, but 
beyond that he had no jurisdiction to decide how 
much money was due to the decree-holder and how 
much of the decree had been satisfied. \Stjtari and 
Mookeriee, //.) ABDUL ShAKUR f- MaHOMED 

Matin. 22 A. L. J. 202 : L. E. 6 A 93 : 

78 I. C. 429 : 46 A. 414 : A.I.R. 1924 All. 307. 

■ —Sch. Ill, Para. 1 —Alortgage decree — Execut¬ 

ing authority may mortgage the property to satisfy 
decree. 

It is open to the executing authority to effect a 
mortgage of a part of the property to satisfy a mort¬ 
gage decree. ^Shah., A. C. /. afid Kincaid, /.) BE- 

charsang Bhupatsang N.aran MOTI Meghji. 

27 B. L. E. 217 : 86 I. C. 846 : 

A. I. R. 1926 Bom. 277. 

. —Sch. Ill, Para. 11 — A'tvard in the form of a 

special case—Leave of Court. 

If there is any difficulty in point of law as to which 
the opinion of the Court should be taken, provision is 
made in cl. 11 of the 2 nd schedule of C. P. Code for 
making the award in the form ot a special case with 
the leave of Court. (^Sanderson, C.J. and iValmsley, 

/.) Sree Lal Mangtulal V. Madan. 

62 Cal. 100 : 88 I. C. 49 : A. I. R 1925 Cal. 699. 

' "Sch. Ill, Para. 11 —Execution before Collec¬ 
tor—Satisfaction by taking a lease — Surre7ider of 
tenancy right to landlord—If an alienation. 

Where a decree is sent to the Collector for execu¬ 
tion and the decree holder accepts a 15 years’ lease in 
full satisfaction, the execution proceedings are iPso 
facto put an end to. The mere fact that the Collector 
keeps the proceedings pending does not make any ali¬ 
enation subsequent thereto invalid. A surrender of a 
tenancy right in favour of the landlord is not an aliena¬ 
tion within the meaning of Rule ii. {Findlay, O. /. 

C.) Maroti V. Krishna R.ao. 89 I. c. 174 : 

A. I. B. 1925 Nag. 436. 

' ■ ' —Sch. Ill, Para. 11 —Incompeteney to alienate 
—Extent of. 

Where a decree is transferred to a Collector for exe¬ 
cution, the inconjpetency to alienate prescribed by 
para. 11 of Sch. Ill, C. P. Code, exists till the decree 
is satisfied and proceedings in appeal or revision there¬ 
from are completed. {Baker, J.C.) SETH BallabH- 
DAS V. SoBHA Singh. 

A. I. R. 1924 Nag. 216 (2). 

-Soh. Ill, Para. 11 —Sale in contravention of 

—Obligation to refund. 

Where a sale takes place in contravention of para. 11 , 
Sch. Ill, C. P. Code, without either party knowing 
he was violating the law, equityrequi.es that money 
paid should be refunded. {Prideaux, A. J. C,') NaRA- 
YAN V. MOTISA. 20 N. L, R. 87 : 78 I. C. 343 : 

A.I. R, 1924 Nag. 132. 

Sch. Ill^Para. 11 —Scope of-’Attachment and 
sale of an unexPired portion of the lease granted by the 
Collector not void undar para. 11 if lease is under 
Para. I. 

The assumption, that, under paragraph 11 , Sch. Ill of 
the C. P. Code in every case where the Collector exer¬ 
cises any powers or duties under preceding paras. i 
to 10 , the whole of the judgment-debtor’s immoveable 
property comes under the jurisdiction of the Collec¬ 
tor and the judgment-debtor becomes incompetent to 
deal with it without the Collector’s written permission, 
is not correct. When the Collector proceeds under 
para, i of the Schedule, his jurisdiction only extends to 
the property ordered to be sold ; and the lease of his 
-.whole property . is outside his jurisdiction. There is 
therefore no infringement of the provisions of para, ii 

Q. D.—VOL. I—loi 
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if unexpired portion of the .'I'^e i>' .Utaclied and 
the* attachment is not void. 16 N. 1-. J\. 04 -^pp. 

{Koi:al. A. J. C.) CaNGAKAM 5*'. RaMOOPAI.. 

18 N. I. E. 131 : A. I. E. 1922 Nag. 243. 

- —Soh. Ill, Para. l\--Obfect of— Attachment 
before f udgment- — .’l/ortgage during pendency of. 

I’he object of Sch. Ill, para, ii, C, P. Code, is to 
protect the debtor as far as possible from the risk of los¬ 
ing his property wholly or for all time and mere attach¬ 
ment before judgment cannot defeat that object for 
by such attachment alone the property is not exposed 
to the risk of such loss. Attachment before judgment 
is not a process in execution of decree for at the time 
of attachment there is no decree and no process that 
could be issued in execution of the same is consequent¬ 
ly an attachment before judgment is not prohibited 
by Sch. Ill, para, ii, C.P. Code. 26 C; 531 Kef. {Kot- 
val, A. J. C.) BaNSILAL f . SiTARAM. 

68 I. C, 188 : A. I. R. 1922 Nag. 238. 
-Sch. Ill, Para. 11— Scope. 

The judgment-debtor does net charge the property 
by agreeing to sell it or accepting the purchase-money, 
but the charge arises by operation of the lavs- out of 
that transaction and therefore the paragraph 11 . 
Sch. Ill, does not apply to the case. {IIallifax, A. 
J. (?.) amolak RAO V. mahipat Rao. 

A I. R. 1922 Nag. 81 

- Soh. III. Para. 11— Judgment-debtor — In- 
competency to transfer. 

The Collector’s powers under X’ara. ri do not come 
to an end as .soon as the property is sold by auction 
and fetches more than the decretal amount. They 
exist at least till the confirmation of the sale. {Mitra, 
A. J. 6\) MaHDEO V. KRISHNAJI. 

60 I. C. 310 : 16 N. I. R. 104. 

-Sch. III. Para. 11 —Civil Court cannot direct 

execution against property under Collector's control. 

No Civil Court can order, in execution of a money- 
decree, the appointment of a Receiver to take the 
annual income of a property which is within the con¬ 
trol of the Collector under S 68 . Butin the particu¬ 
lar circumstances of the case, as the objection was rais¬ 
ed by the judgment-debtor and that at very late stage, 
the Court refused to order the refund of the moneys 
actually collected but directed the removal of the 
receiver. {Dalai, J. C. and IVazir Hasan, A. J. C.) 

Jang Bahadur v. Bank of Upper India Ltd., 
LUCKNOW. 12 0. L. J. 146 : 87 I. C. 21 : 

2 0. W. N. 73 : A. I. R. 1926 Oudh 448. 

' '■ - —Sch. Ill, Para. 11 and S. 68 —Property under 
management of Collector—-Mortgage without sanction 
—Vcilidity of—Payment of debts by mortgagee—Right 
to subrogation. 

Where property is under the management of the 
Collector entrusted with the execution of a decree 
under S. 68 , C. P. Code, a morlga^Esvf the property 
without the permission of the Collector is void under 
Sch. Ill, para, ii, C. P. Code. Consequently if the 
mortgagee pays off prior encumbrances on the pro¬ 
perty, he does not become a transferee of the charge 
and the utmost that the mortgagee would be entitled 
is to recover the money spent in paying off the debts 
from the mortgagor. {Dalai, J.C. and Heave, A. J.C.) 

Akbar Husain v. Shahansh.ah begam. 

27 0. C. 66 ; 11 0. I. J. 82 : A. I. R. 1924 Oudh S02. 

- , Sch. HI. Para. 11 —Execution of decree by 

Collector—Power of debtor to alienate property—Scope 
of the restriction—Permission of Collector. 

While a decree is under execution by the Collector 
it is illegal for a civil court to issue process against 
the property and this illegality is,not cured by the 
mere fact that subsequently thq Collector, ceased to 
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have charge of the execution proceedings, 
mission of the Collector for a mortgage by 
ment^debtor need not take the form of a cerU^te 
onderO. 21, R. 83, C. P. Code. It .s enough if the 
Collector knows of the mortgage and gives sanction to 
it in writing. (^Daniels, /. C. and DalaUA. J.C;) 
SHEIKH Mahomed muzafpar aliv. «cV 

PRASAD SINGH. 66 I. C. 642 : 8 0. L.J. 358. 

_Appendix A. Form (1)—nV/r of insolvent- 

defendant in plaint. 

Obiter :—Where the plaintiff desired to sue the de¬ 
fendant * well as his Official Assignee, Aeld, the title 
of the suit as “Govindji Jivabhai insolvent and on 
behalf of him Official Assignee” is absolutely wrong. 
The Official Assignee ought to have been sued pereon- 
ally so that if the plaintiff wished to sue him, 
Govindii would have been the first defendant, and the 
Official Assignee as as«;ignee of the estate and e^ts 
of the insolvent Govind]! the second defendant. {Mae- 

leod, C. J. and Crump. /.) ^aMODAR JAGJIWAN 

25 Bom* L4* It* oio ♦ 
GOVINUJI. ^ ^ jg23 392. 

CIVIL RULES OF PRACTICE. 

See UNDER THE RESPECTIVE PROVINCES. 

CIVIL SUIT. 

See (l) C. P. CODE. S. 9 , PRACTICE. 

( 2 ) Criminal Trial. 

CLAIM. 

See C. P. CODE, O. 21 , RR. TO 63 . 

CLAIM PETITION. See C. P. CODE, O. 21 . 

CLASS—Gift to a class. See T. P. ACT, S. 15 . 
CLERICAL MISTAKE. See C. P. CODE, S. 152 - 
CLIENT. 

See (i) Evidence Act, Ss. 126 — 129 . 

( 2 ) Practice. 

CLOG. 

- On the equity of redemption. 

5/^ (i) DEED—Construction. 

( 2 ) mortgage—Redemption. 

( 3 ) T. P. act, S. 60 . 

CLUB. 

See (1) Association. 

( 2 ) company. 

( 3 ) community. 

( 4 ) corporation. 

^CO-ACCUSED. See EVIDENCE ACT, SS. 30 , 1I4‘ *33* 

' CO-DEFENDANTS. See C. T. CODE, S, ii, O. 41 . 
R, 22 . 

CODICIL. 

See (1) Succession act. 

( 2 ) WILL—Construction. 

CODIFICATION. See INTERPRETATION OK STA- 
TUTEQ^ 

COERCION. ^ ^ 

See (i) CONTRACT ACT, S. 16 . 

( 2 ) Pardanashin Lady. 

( 3 ) WILL. 

CO-EXECUTORS. 

(1) Executors. 

( 2 ) PRpBATE and Administration act. 

COGNIZABLE OFFENCE. See CR. P. CODE. 
CO-HABITATION. 

(1) Mahomedan Law—Marriage. 

( 2 ) PENAL CODE. 

CO HEIR. 

See (i) CONTRACT Act, Ss. 43^45- 

' ( 2 ) co-Sharer. 

( 3 ) Mahomedan Law. 
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COMMISSION. 

__Counterfeiting of. See PENAL CODE. 

CO-LESSOR. 

See (i) Lease. .. 

( 2 ) Co-Sharer. 

COLLATERAL. 

-Agreement. 

( 1 ) CONTRACT Act, Ss. 30 , s 8 . 

( 2 ) Evidence Act, Ss. 92 — 96 . 

_—Security. SeeT. P. ACT, 8 . 59 . 


COLLECTION. 

-Charges. 

See (l) CONTRACT. 

' 2 ) CONTRACT act. 
f-t) PRINCIPAL AND AGENT. 
Papers. 


f I'l Evidence Act. _ 

( 2 ) Evidence — circumstantial F-vi- 

dence. 

COLLECTOR. See C. P. CODE, SS. 68 — 72 . 92 , 
SCH. III. 

COLLISION. See ADMIRALTY. 

COLLUSION. 

(0 BENAMI. 

( 2 ) benamidar. 

( 3 ) practice. 

COLOURABLE. 

Im'tation. 

SeeU) COPYRIGHT ACT. 

( 2 ) PENAL CODE. 

-Transaotion. 


(1) BENAMI. 

( 2 ) Fraudulent transfer. 

( 3 ) Penal Code. 

U) T. P. act, S. S 3. 

COMMENSALITY. See HINDU Law — JOINT 
Family—Partition . 

COMMERCIAL DOMICILE. 

Every act of claimant at the time of the brewing 

of the war was consistent with intention to 
commercial domicile at Constanhnople and inconsiU 
ent with any intention to divest himSelf of it. He 
did his best to continue the voyage of the Kare 
Deniz ” to a Turkish port although he was not able to 
Thow that there was any particularly P« cotn- 
mercial object in sending her to Basra 
was no cargo engaged, where no agent had 
appointed and where there was no trade 
he being in the Piraeus and his ships 
hands of the Turkish Government. 

had not discharged the burden of prrwt 

upon him of showing that he was no 
dally domiciled in Turkey as he had been before. 
The condemnation must therefore stand. 

Sumner.) SOCRATES ATYCHibES tr. THE SeCM 

TAPv HF State 46 Bom. 857 : 96 Bom. L. K. IIG * 

Is L W 6M ( 923) M. W. H. 846: 32 M L T. 81: 
18 L. W. 664^ uy : A. I. B. 1928 P. C. 871. 

COMMISSION. 

Seeil) C. P. CODE. , 

( 2 ) Contract. 

( 3 ) Contract Act. 

(4) PRINCIPAL and agent. 

-—Agent. 

(0 contract. 

( 2 ) contract act. S. 182 . 

(3) PRINCIPAL AND AGENT. ^ ^ « 

—For Examinntlon of Wltnotio** ^ * • 

CODE, O. 26. 
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COMMISSION 

— - ■ ■—To executor. 

See (l) MaHOMEDAN LAW—WiLL. 

( 2 ) Will. 

■ To Trustees. 

See (i) Trust. 

( 2 ) Trusts act. 

COMMISSIONEE. See C. P. CODE, O. 26 . 

COMMITMENT TO SESSIONS COURT. See CR. P. 
CODE, SS. 206 — 220 . 

COMMON. 

-Ancestor. See HINDU Law. 

■—Carriers. 

See (i) Carriers. 

(2) Carriers act. 

( 1 ) Railways act. 

'—Employment. See MASTER AND Servant. 

-Land. 

See (i) CO-SHARERS. 

( 2 ) DEEDS—CONSTRUCTION. 

( 3 ) Partition. 

-Law. 

See (r) Co-SHARER. 

( 2 ) Practice—PRECEDENTS. 

( 3 ) Shamilat Land. 

- -—Manager. 

See ( 1 ) Adverse possession, etc. 

( 2 ) Bengal Tenancy Act, Ss. 93 — 100 . 

( 3 ) Co-sharer. 

COMMON INTENT OE OBJECT, PENAL CODE 

(O s. 34. (2) S. 141. Etc. 

COMMUNICATION. See CONTRACT ACTS, S. 2 . 
COMMUNITY. 

See also (l) ADVERSE POSSESSION. 

C 2 ) Custom, Punjab. 

COMMUTATION. 

See{i) Landlord and Tenant—rent. 

( 2 ) Madras . Estates Land Act, Ss. 40 
and 41 . 

CO-MORTGAGEES. 

See (l) CONTRACT ACT, SS. 38 AND 45 . 

( 2 ) MORTGAGE. 

( 3 ) T. P. ACT, S. 60 . 

COMPANIES ACT (VI OF 1882). 

' —^S. 4— Uuresistered Company of more than 
20 persons is illegal. 

A Company of more than twenty members, if un¬ 
registered under S. 4 of the Act, is an association pro¬ 
hibited by law and is therefore illegal. {Gokul Prasad 
and Lindsay^ J RAM KUMAR z'. NeMCHAND. 

64 I. C. 417 : 19 A. L. J 836. 

---S. 146—(VII of 1913), S. l^l—Wantof 

sanction to appoint pleader does not invalidate suit if 
sanction was obtained to file the suit. 

The omission of the official liquidators to obtain 
sanction under S. 146 of the Act for the payment of a 
pleader might possibly render them personally liable 
for the payment of the pleader’s fee, but it would not 
affect the validity of the acts done by the pleader in 
instituting or conducting the case if they had obtain* 
ed sanction of the Court to institute the suit. London 
Metallurgical Company, In re, ( 1897 ) 2 Ch. 262 , Dist. 
(^Martituau and Moti Sagar^ KATHIAWAR 

AND AHMEDABAD BANKING CORPORATION, LTD. 
V. GURDAS Ram. 5 Lah. 414: 84 I. C. 510 : 

A. I. E. 1925 Lah. 222(1). 

— --Ss. 150 and 166— Order for payment — Right 

of transferee to enforce — Dissolution — Liquidation — 
Effect of. 


COMPANIES ACT (VI OF 1882), S. 169. 

A person to whom the liquidator has transferred a 
payment order made by the Court under S. 150 of the 
Companies Act against a contributory is entitled to 
invoke the summary jurisdiction of the Court for the 
purpose of recovering money due from the latter. The 
circumstance that the company has been finally dis¬ 
solved does not prevent the assignee from seeking 
relief from the liquidation Court and render it neces¬ 
sary for him to bring an action for the recovery of the 
money. {^Shadi Lai. C. J. and Wilberforce. J.') 
Parduman Singh z/. PIONEER Jewellery Com¬ 
pany, Ltd. 67 I. C. 443 : 3 Lah. L. J. 382. 

—•—S. 160— Payment order when can be made — 
Validity of a payment order. 

The Court in liquidation proceedings should realise 
the assets and tlischarge liabilities of a company as far 
as possible but it is not bound to help third persons 
who have purchased the debts to realize them. The 
Court cannot evidently make a payment order in respect 
of a debt which has been sold to a third person. A 
payment order, similar to a decree, can be disregarded 
by the Court which is applied for execution provided 
the order is nullity. {Sc.ott-Smith. y.) SaLIG Ram 

V. Official liquidator, Indian Exchange 
Bank, Ltd. 60 I. C. 6 O 6 : 3 Lah. L. J. 178. 

-S. 160— Payment order ivho can obtain. 

\ A Liquidator of a Bank transferred with the Court’s 
j sanction certain book debts, to certain persons and 
subsequently agreed with the vendors to execute power 
of-attorneys in their favour to enable them to obtain a 
payment order. The vendees applied under S. 150 for 
an order of payment, held, that as the application 
was made for the benefit of third parties and not ‘ in 
the name and on behalf of the company ’, it was not 
maintainable. (.Abdul Raoof and Martineau. J J.') 

Doaba Bank, Ltd. v. Kundun Lal. 

3 L. L. J. 80 : 69 I. C. 688 : 18 P. W. E. 1921. 

-S, 169— Limitation — Application to set aside 

ex pa»te order. 

S, 169 of the Companies Act is no bar to an applica¬ 
tion to set aside an ex parte order. 16 A, 53 , Foil. 
(Piggott and Walsh, //.) SHAH MUHAMMAD 
ESHANULLAH V. THE PEOPLES INDUSTRIAL BANK, 
LTD., Allahabad. 9 0. & A. L. R. 477 : 

72 I. C. 106 : L. R. 4 A- 154 : A.I.E. 1923 All. 429 (1). 
-S. 169— Interpretation —'* Notice ” — Limita¬ 
tion for appeal—Extension of time. 

In connection with the liquidation of a Company an 
order was passed by the Court on 6 — 2 — 1914 . The 
Official Liquidator applied for leave to appeal the 
same day and got it and on 18 — 2—1914 gave notice 
under S. 169 of the Act to the opposite party that the 
order would be appealed against. The appeal was 
actually filed on the 20 th May, 1914 . It was objected 
that the appeal was time-barred under S. 169 of the 
Act, held, that the literal construction of S. 169 makes 
the Act unworkable in practice and that in any event 
the Official Liquidator having done all he could in 
reason, to comply with the provisions of the law was 
entitled to an extension of time under that section. 
(Walsh and Ryves. J/.) THE PEOPLES INDUSTRIAL 
Bank v. Govindas Dube. 63 I. C. 607 : 

19 A. L. J. 871. 

' S. 169— Appeal — Time for — Delay when 
excused—Sufficient cause. 

The carelessness or ignorance of a Pleader is not a 
sufficient reason to extend the time fixed by S. 169 
of the Companies Act. Appeals under the Indian 
Companies Act, 1882 ought to be filed with such 
promptitude as to render service of notice upon the 
respondent possible within three weeks prescribed by 
S. 169 of the Act, and the Appellate Court will not 
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exteiul th<? time for appealitip unless the delay 
caused either by the conduct of the respondent or by 
mistake of tl>e officials of the Appellate Court, 
{Broadioay, /.) N.ARINDRA NaTH SaHU V. KiSHEN 
I.AL. 73 I. C. 211 (2) : A. I. R. 1924 Lah. 379. 

-(VII OF 1913). 

_ Fraud—Winding up—IVniucr of fraud. 

Mere fact of there having been fraud in the pro 
motion, or fraudulent misrepresentation in the pros¬ 
pectus, will not be sufficient to found a winding up 
order for the majority of the shareholders may waive 
the fraud. {Saudgrso/i, C. J.aud Richardson, J.) 

Oriental Navigatkjn Co., ltd. v bhanaram 
AgaRvvalLA. 49 C. 399 ; 69 I. C. 241: 

A. I. R. 1922 Cal. 365. 

_S. 2 (14), S. 92 (^b^—Advcrlisetnent offer- 

in^ for sale of certain shares of aliniited company, 
•whrther falls within the definttion of ‘ prospectus 
Omission to deposit the same with the Registrar 
Whether an offence. 

The petitioner as representing a limited company 
registered under the Indian C'ompanies Act was con¬ 
victed for issuing an advertisement in a newspaper 
offering to the public some shares of the company for 
sale, without filing a copy thereof with the Registrar 
of Assurances, Held, that the advertisement carne 
within the definition of ‘ prospectus ’ as contained in 
S. 2 , cl. 14 of the Act. and the omission to file a copy 
with the Registrar of Joint Stock Companies for regis¬ 
tration before issuing it was an offence under b. 92 . 
cl (^). (Suhrawardy and Mukerjee, J J,) 

thanath V. Kai.i Kumar Dutt. 52 Cal. 440 : 

29 C. W N. 523 : 88 I. C. 5 (2) : 

26 Cr. L. J. 1061 (2) t A. I. R 1925 Cal. 714. 

___ S. 3 (1)— Moffussil companies — Application 

lies to High Court tn,Original Side. , • . 

Applications under the Companies Act relating to 
companies doing business in the moffussil should bo 
made in the Original Side of the High -^ourt. 
{Suhrawardy and Cuming. JJ.) MOHINI ’ 

LTD. z/. SUSAMA DEBI. 82 Cal. 886 . 

29 C. W. N. 403 : 86 I. C. 833: 41 C. L. J. 191: 

A. I. R. 1925 Cal 626. 

_S. 3(1) ^Moffussil companies — Applications 

lie to High Court on Original Side. 

The expression “ High Court ” in the Act of 19 * I 
intended to include all the .sides of the High t'ourt ancl 
is as equally applicable to High Courts having original 
Civil Jurisdiction as to High Courts which have no 
Original Side. Applications under the Companies Act 
relating to Companies doing business in the moffussil 
should be made in the Original Side of High Court. 
{Suhrawayty and Cuming, .//•) JAGADISHPORL 

TEA Co., LTD. V, Messrs. Mcleoi)& Co. 

29 C. W. N. 404 : 86 I C. 910 : 
A. I. R. 1925 Cal. 606 (2). 

___4_“ Person ”—Meaning of—Collection of 

persons—Person figuring in different capacities it can 
be treated as one person. 

A person who was shown as beneficially interested in 
one block of shares in a company and as holding shares 
on behalf of hi.s two grandsons in another block. The 
entry against another person’s name was “ for self and 
as guardian of a minor.” Held, that each of the two 
persons should be counted as one member for the pur 
poses of S, 4 of Companies Act, although his name 

figured in different capacities and the Company must 
be held accountable to him alone although he in his 
turn was responsible to a number of other persons. 

‘ Person ’ can be used to include a collection of 
people and an appropriate illustration is that the 
association of individuals known as a joint Hindu 
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‘lav is ‘ family. {Mears. ('• J• und Piggott, /.) 

- KUNWAK M D. ABDUL JaLIL KHAN. 

‘' L R 5 A. 238 : 22 A. L. J. 487 : 78 I. C. 441 ; 

46 A. 509 : A. I. R. 1924 All. 414. 

S 4 _ p/umber of shareholdets. 


\\\ unregistered company of nin© shareholders does 
not require registration for its valid existence. (/TWM- 

Tn /.) Mohidi-en Kariya Pulavar 

Pfriyanav’ak.am PiLLAl. 20 L. W. 480: 

PkRUANAva (i924)M. W.N. 82:84 1.0.118: 

A. I. R. 1928 Mad. 238(2). 

_S 4(1) _ Partnership—Test of—Debtor and 

c, ed,tor-A greemnu het-.vten-Crfdit^'s inUrtU. 

T'le word " partner ” or partnership in an agree¬ 
ment between several persons jointly advancing money 
does not necessarily show that there was a partner¬ 
ship between them. The parties may call themselves 
partners, but if one party is to do nothing more than 
Llvance money to the other and is to be repaid by a 
share of the proBts they must be treated as debtor and 
crechtor. d'^All. 74 . Foil. .4. /. C.) 

M.,tHOMED J'^SUP m^r.K MaHOME^ 

_gg IQ 12 and 14— Alteration of memorandum 

of .tsu.dation—Rc-.’ofntion of afpointmint of managing 
agent—Confirmation by Court. 

The only power that the Court has to conBtm re¬ 
solutions of a company in regard to an alteration of 
,he memorandum of association is m respect of mattem 
covered by S. 12 . The memorandum of association of 
a company formed for the purpose of carrying on a 
banking business had a clause appointing a particular 
person as agent, principal and secretary to the bank 
and he was given powers to enter into any agreement, 
contract or 'transaction with other banks or traders. 
Subsequently, bv a special resolution, the company pnr- 
oorted to alter ihe danse by removing the agent and 
Applied for confirmation of the spec.a reso ntjon under 
Sir of the Companies Act. that the Court 

should not conBrm the resolution. Firetly. the clause 
'v.isnotone relating to the objects of the Company 
alterable under S. 1 e (i ) («) of the Companies Act as 
one relating to a detail of management but was a con¬ 
dition under S. lo of the Act Secondly, even if the 
clause related to the object of the Company, ‘he Court 
had a discretion in confirming it and the Court did not 
think it beneficial to the interests of the shareholdeis 
to confirm the resolution. {Sehwabe, C. /. and 
fitamrsam. /.) VENKATARAMA AIYAR f. THE COIM- 

tiatorf mercantile Bank, Ltd. ^ 

74 I.C. 966 : A I. B. 1924 Mad. 128. 

_Ss. 28 and 29—Delirery of share eertifiiate 

in Hank — Transferee's legal and Ci/uitable title. 

Delivery of share certificates with the transfere exe¬ 
cuted in blank, passes not the property in the shares 

but a title legal and equitable which will enable the 
hohler to ve-st himself with the shares without the 
risk of his right being defeated by the registered owner 
or any other person deriving title from the registerM 
owner. 15 A. C. 267 , Foil. {Kanga, /.) ^^ZAL D. 
A..i.ANA n. MANC..akn.,s ^ ^ ^ 

_s. 2S—7'ransfer of shires—Regisiratioft— 

iVecessity for. 

Every shareholder in a company has an absolute 
ri«ht to transfer his share to another and tne 
is'compleicon the day the deed is si^ed by l»lh 
parties. The provision in the .\rticles of Association 
that no transfer would be valid and recognised 
registered in the books and that the company wuld 
refuse to register a transferee without assigtung 
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reasons is one for the protection of the co:iipany and 
does not prevent the passing of title. (^Broadivay and 
Abdul Quadir. JJ?) FIRM Oi' SaWAN MaL GOPI 
CHANi) J-. Shiv charan Dal. 71 !• 0. 814 : 

A. I. R. 1924 Lah. 173. 

-S. 28 —Transfer cf shares. 

The transfer of shares of a company is incomplete 
until the name of the transferee is entered in the Com¬ 
pany’s Register. Such a transfer does not operate as 
a declaration of trust. (Tanhin, /) AMERENDRA 

Krishna Dutt t/. MonimuJarv Debi. 

66 I. C. 686 : 48 Cal- 986. 
-Ss. 23 and 34— Transfer of shares — Formali¬ 
ties,?tecessity foi—Inchoate transfer—Rights of trans¬ 
feree—Discretion of directors in recognising transfer . 

A deed of transfer of .shares in a company not com¬ 
plying with the formalities prescribed by the Indian 
Companies Act and the Articles of As.sociation of the 
Company is invalid as against a person, who has pur¬ 
chased the shares in a sale in execution held under the 
provisions of the C. P. Code. When the law pres¬ 
cribes a mode of transfer for shares in a limited com¬ 
pany, compliance with that mode is necessary before 
property can pass so as to confer title on the transferee 
as against third persons. A transfer of shares in a 
company otherwise than as is provided by the Indian 
Companies Act and the Articles of Association may 
confer a right in equity on the transferee to compel 
the vendor to execute a proper conveyance and the 
transaction evidenced by a transfer can be regarded as 
an agreement lo convey capable of being perfected into 
an absolute conveyance by compliance with the pre¬ 
scribed formalities. Until then, the transfer is in¬ 
choate and transferee cannot claim priority over a 
Court auction purchaser of the shares. (1902) 2 K.B. 
427 and 40 Mad. 1134 Foil. 31 Bom. 76 Not Foil. 

Obiter :—It is open to the Directors of a Company 
in the bona fide discretion vested in them under the 
Indian Companies Act and the Articles of Association 
to refuse to recognise the purchaser of the shares of 
the company in a Court auction, as a shareholder in 
the Company. (If umaraswami Sastri and Devadoss., 
//.) TADEPALLI NaGABHUSHANAM v. SRI RAM 
KAMACHANDRA RaO. 45 M. 537 : 15 L. W. 470 : 

30 M. L. T. 231 : 70 I. C. 659 : 

(1922) M. W. N. 331 : A I. R. 1923 Mad. 241 : 

42 M. L. J. 449. 

——— S. 34 —Passing of property. 

Plaintiff sold some shares of a Bank to defendant, 
but did not take the purchase-money. A deed of 
transfer was duly executed and signed by the parties 
and was made over lo the defendant to enable him to 
have his name registered in the books of the Bank in 
place of transferor. Later on the Bank failed and 
went into liquidation before the transferee had pre¬ 
sented his deed of transfer lo the Bank and thus the 
shares continued to stand in the name of transferor, 
as before. Held^ that the contract was complete on 
the day that the deed of transfer was signed by both 
parties and that by virtue of that the defendant step¬ 
ped into the shoes of the transferor and became an 
owner of the shares in the company in his place, with 
all the advantages and disadvantage.^ attached to that 
status. (^Broadioay and Abdul Qadir, J J FIRM 

Sawan Mal Gopi Chand V, Shiv Charan Das. 

A. X.R. 1924 Xah. 173. 

— -S. 38 —Court not bound to try serious question 
of title — Appeal—Duty of Company. 

A Judge is not bound to decide in a proceeding 
under S, 38 of the Act a serious question of title An 
appeal lies on a point of law from an order passed 
under the section. A Company has always a right to 
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waive compliance with its rules, {li^alsh and IVallace-t 

//.) Union Sugar mills Co., i.td. v, Jai Deo. 

19 A. L. J. 937 ; 65 I. C. 291 : 44 A. 161 : 

L. R. 3 A. 56 : A. I. R. 1922 All. 258. 

-Ss. 38 and 91 (b)— Allotting unissued shares 

to some directors. 

By one resolution thiee sliares were allotted by five 
directors to three directors. Held, that allotment of 
shares is but a contract n'.;d where three shares were 
allotted bv one vote recorded in one resolution the one 
vote is not divisible into three votes. Because it is 
really one vote and not three votes and because each 
of the allotments was not considered separately on its 
own merits and because each director was interested 
in the allotments to the otlier two and probably voted 
for them in consideration of an allotment to himself. 
A quorum of three directors being necessary the direc¬ 
tors in whose favour the allotment was made could 
not validly vote and thus the remaining two directors 
could form no quorum and the resolution and the 
allotment were therefore invalid. {Pratt, y.) SiR 
HORMUSJl A. WaDIA, In re. 64 I. C. 933 : 

23 Bom. L. R. 1104. 

-S. Application for removal of name — 

Mortgagee of the uncalled share capital can opPose. 

If a shareholder applies to have his name removed 
from the register of members, the mortgagee of the 
uncalled share capital can oppose the application. 
Though persons are not entitled to an order e.e debito 
fusticae, the discretion of the Court under S. 38 is 
unlimited and should be used according to the circum¬ 
stances of each case. {Mookeriee and Fletcher, JJf) 

kamesh Chandra mitter v. Jogini Mohan 
ChaTTERJI. 60 I. C. 946 : 47 Cal. 901. 

■ ■ ■■ ■ ■—S. 73 —Promissory note—Signed by Secretary, 
Treasurer and Agent—Liability of company. 

A Company purchased certain machinery and in 
lieu thereof one of its secretaries and treasurers exe¬ 
cuted a pronote signing it in his own name. The pro- 
note was on a sheet of paper printed with the name of 
the company and bearing a stamp impression of the 
company. Held, the propoie was signed on behalf of 
the company and it was therefore liable on the note. 
{Maeleod, C. J. and Coyaiee, J.) POONA CHITRA- 

shala Steam Press v. GaJanan Industrial and 
Trading Co. 24 Bom. L. R. 366 : 

67 I. C. 941 : A. I. R. 1923 Bom. 29. 

- •—“Ss. 76 and IZl— Omission of Directors to 

hold general meeting — F.ffect of—Holding of extra¬ 
ordinary meeting — Offence. 

On 27-2-1920 the Standard Aluminium and Brass 
Works Company, Ltd , was registered in Bombay. On 
30-31921 the statutory meeting of the Company as re¬ 
quired by S. 77 of the Companies Act was held. A 
general meeting was also held on that day. Subsequent 
to this there was no general meeting held nor was any 
balance sheet audited by the auditors of the Company, 
prepared and read before the Company in a general 
meeting. On the requisition of certain shareholders an 
extraordinary meeting was held on 29-6-1922. On a 
complaint being preferred against the directors of the 
Company for not complying with the requirements of 
S. 76 of the Companies Act. Held, that the directors 
were guilty of an offence under the section and that 
the holding of an extraordinary meeting on the requisi¬ 
tion of the shareholder was not a sufficient compliance 
with S. 76. {Maeleod, C. J.and Crump, Jf) EMPEROR 
V, NASURBHAI ABDULLABHaI. 24 Cl. L.J. 349 ; 

72 I. C. 349 : 25 Bom. X. R. 224 : 

A. I. R. 1923 Bom. 194 (2). 
— ■ —Ss. 78 and 162 —Compul ory winding up-^ 
Resolution for voluntary winding up. 
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The Judge had not decided whether there was a valid 
resolution for voluntary winding up : he had not de- 
cided whether there was any valid ground for making 
a winding up order, but he directed the meeting of 
<inareholders to be held and then, because there was 
a considerable majority of the shareholders who voted 
at that meeting in favour of winding up, he made the 
compulsory winding up order. that it is not a 

sufficient ground for the compulsory winding up order. 

The mere fact that a majority of the shareholders, who 
voted at the meeting were in favour of winding up the 
company either under supervision of the Court or by 

the Court compulsorily is not sufficient to justify the 

Court in making the compulsory winding up,especially 
where there was no valid resolution for voluntary 
winding up. {Sanderson, C. /. and Richardson, /.) 

Oriental Navigation Co., Ltd. v. Bhanaram 

49 C 399 : 69 I C. 241 : A. I. R. 1922 Cal. 365. 

_S. 79 (i) and of Sch. T, Table A, cl. 46 

— Notice calling general meeting to consider 
amalgamation of Bank -oith another bank ts bad lor 
not disclosing secret benefit received by the Directors 
under the arrangement.But ivhere such secret arrange¬ 
ment IS not prerved, proceedings taken on notice cannot 
be upset for some defect in the notice which might have 
been avoided but which was not avoided due to some 

honest mistake. . 

Where there is any secret agreement or any interest 

of the directors in the agreement not disclosed in the 
circular, or in the notice, the Court will view with 
strictness any omission to refer to it in the notice or in 
the circular accompanying the notice; and the omission 
to mention any secret arrangement would constitute 
a serious defect in the notice. But where no secret 
agreement is proved or suggested anywhere there is no 
indication that there was anything to conceal, the 
Court will as far as possible take a liberal view of the 
terms of the notice and will not upset the proceedings 
taken on a notice for some defect which might nave 
been avoided but which was not avoided on account 
of some honest mistake. A meeting ought not to be 
treated very critically in order see whether we can¬ 
not pick out some defect in it. Notice calling an extra¬ 
ordinary general meeting of the shareholders of a 
Bank to consider the proposal of amalgamating it 
with another Hank was held not so defective as to up 
set the proceedings at the meeting, though it failed to 
disclose the difference of opinion that existed among 
the directors in the matter and the basis of calculation 
on which the terms of union were settled,and although 
no copy of the agreement between the Banks was sent 
to the shareholders along vith the notice, {ohah, w. 
C.J. and Fawcett. /.) PARSHURAM DA^ARAM 

Shamdasani V. Tata Industrial I^a^nk, Ltd. 

26 Bom. L. R = A. I. R. 1025 Bom. 49^ 

_S. 81 — Amendment may be alhnved 

subject to the nature of the resolution and that of the 

amendment. . . ^ , , 

Amendments can be allowed, but it must depend 

upon the nature of the resolution and the nature of the 

amendment whether it could be or should be allowed 

by the Chairman. {Shah, A C. J. and Fawutt, JO 

Parsur.am dattaram Shamdasani f. Tata in 

dustrial Bank, I.TD. 

A. I. R. 1925 Bom. 49. 

_S. ^^^Company's liability on a given endorse 

ment is a matter of construction of that endorsement-- 
Where responsibility of Company is not made quite 

plain. Company is not liable. ^ ^ 

The question as to the liability of a Company on a 
particular endorsement is in every case one of construe- 
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tion. If on the true construction of the instrument, 
the bill or note is the bill or note of the Company, the 
Company will be liable upon it, and not the individuals 
whose names are on it, unless the bill or note is the bill 
or note of both. On the other hand, if on the true con¬ 
struction of the bill or note it is not the bill or note of 
th e Company, the persons whose names are upon it will 
be liable upon it whether they intended to be so or not. 
It is of the utmost importance that the name of a 
person or firm to be charged upon a negotiable docu¬ 
ment should be clearly stated on the face or on the 
back of the document, so that the responsibility is 
made plain and can be instantly recognised as the 
document passes from hand to hand. Where the 
endorsement was “M. and Sons, Managing Agents of 
L. A. Company,” held, that it would not necessa¬ 
rily be clear to any one that the responsibility of L. A. 
Company was involved and that L. A. Company there¬ 
fore was not liable. {Sanderson, C. J. and Rankin, 
/.) SREELAL MANGTULAL V. LISTER ANTISEPTIC 

Dressing Co. 62 Cal. 8 O 2 : 29 C. W. N. 828 : 

89 I. C. 328 : A. I. R. 1925 Cal. 1062. 
S. Manager can transfer a promissory 


note on behalf of the company 

The ignorance of the Manager of the Bank, of the 
terms of the Articles of Association does not affect his 
power to make a transfer of negotiable instruments. 

He is the agent of the Bank for performing all ordi¬ 
nary banking transactions, and a transfer ^ of such an 
instrument is a very ordinary transaction. {Scott- 
Smith and Fforde, JJ.-) HINDUSTAN ASSURANCE 
and Mutual Benefit SOCIETY, ltd. z/. Gurdit 

sIngH 6 L L. j. 183 : 801. C- 741 : 

A. I. E. 1924 Lah. 462. 

_S. 92 (6) _ Advertisement in newspaper invit¬ 
ing public to purchase shares is 'prospectus'. 

An advertisement in a newspaper offering to the 
public some shares of the Company for sale is a pros¬ 
pectus” as defined in S. 2 , cl. 14 of the Act and a 
copy of an advertisement of this nature must be filed 
with the Registrar before issuing it. {Suhrawardy 

and Mukcrii, J J I' 

Kali Kumar Dutt. 52 CaL 440 : #8 I- * = 

29 C. w. N. 623 : 26 Cr. I. J. 1061 (2) : 

A. I. R. 1925 Cal. 714. 

_S. 109—^// present and future moveables 

Pledged by director but himself remaining in posses¬ 
sion as agent of pledgee—No pledge of specific moveables 

but only floating chat ge is created. 

Where the director of a Company pledged the move- 
able assets of the company but remained him^f 
in possession as agent of the pledgee, that 

only a floating charge was created and it not being 
registered as required by S. 109 , was void against the 
liquidator. {Macleod, C. J- and Coyalee, /.) D. 

PUDUMJEE AND CO. v. H. N. MOOS. 

27 Bom. L. R. 1218 : A. I. R. 1926 Bom. 28. 
_ S 134— Fine — Imposition of — Realisation 

from Directors. . . 

An order directing the Directors individually to pay 

fine imposed on the company is illegal. {Broadway% 

/.) dwarka Das v. emperor. ^ 

^ 6 L. L. J. 160 : 86 I. C. 431 : 26 Cr. 1. J. *99 : 

A. I. R. 1924 Lah. 489. 

_S. Company—Publication of statements 

_ Limited Company —Omission to publish statements 

Under's. 136 . sub-sec. (i) of the Indian Companies 
Act, 1013 , every limited banking company is bound to 
publish a statement provided in the third schedule on 
the dates specified in the section and failure to 
ply with its provisions is punishable under S. 136 , suO' 
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sec. ( 4 ). The fact that statements could not be pub¬ 
lished in time on account of the change in the closing 
date of the financial year of the company is not a 
valid answer to the charge. {Shahy A. C. J and 
CrumpyJ.) PaRASHURAM D. ShaMDASaNI,/« 

26 Bom. L. E. 68 : 48 Bom. 305 : 
82 I. C. 58 (2) : 25 Cr. L. J. 1194 (2) : 

A. I. R. 1924 Bom. 308. 

■ ^S. 145 —Auditor should satisfy himself whe¬ 
ther the books submitted to him shoxv a true state of 


r' 


I < 


r. 


1614^^ 

A 1 j V o i: I 

COMPANIES ACT (VII OF ^^131 S. 162. 

only if the ordei is made in the cdure^' 6 f'liqlkidaiiiBnf/* 
by the Court that an appeal under S. 202 ^ies.^ i^MaC’ 
leod^C. J. and Coyajeey /.) 

MANUFG. Co., ltd. V. iNDUSTRlAir-fc-ANK OF 

Western India. 27 Bom. L. K. 655 : 

89 I. C. 108 (1) : A. I. R. 1925 Bom. 442. 

-S. 156 (4) —Voluntary liquidation — Share- 

holders—Surrender of shares in exchange for other 




t 




■ Si t 
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sharers—Meeting of shareholdef — 7'^ansaction of busi 
tiess—Transfer of assets—Unreeistered deed—Effect 


affairs—Honesty do**: nc^ exempt from liability. 

Unless Auditois are to be held strictly to their legal 
liability, however honest they may be, the object of 
the Legislatuie in requiring a certificate from them is 
absolutely defeated. It is nothing to an auditor 
whether the business of a company is being conducted 
prudently or unprofitably.lt is nothing to him whether 
dividends are properly or improperly declared, provided 
he discharges his own duty to the shareholders. His 
business is to ascertain and state the true financial 
position of the company at the time of the audit and 
his duty is confined to that. He is to ascertain that 
position by examining the books of the Company. 
But his first duty is to examine the books not merely 
for the purpose of ascertaining what they do show,but 
also for the purpose of satisfying himself that they show 
the true financial position of the Company. If he fails 
in his duty he will be jointly and severally liable with 
those who are re.^ponsible for the management of the 
Company, although he is not guilty of any dishonesty. 
{Walsh and Mukeriiy //.) THE UNION BANK, 
Allahabad (In Liquidation), in the matter of. 

47 All. 669 : 88 I. C. 785 : 23 A. L. J. 473 : 
L. R. 6 A. (Civ.) 425 : A. I. R. 1926 All. 619. 

— S. 160— Payment order when can be made 
—Validity of payment order. 

The Court in liquidation proceedings should realize 
the assets and discharge liabilities of a company as 
far as possible but it is not bound to help third persons 
who have purchased the debts, to realize them. The 
Court cannot evidently make a payment order in res¬ 
pect of a debt which has been sold to a third person. 
A payment order, similar to a decree, can be disregard¬ 
ed by the Court which is applied for execution provid¬ 
ed the order is nullity. {Scott-Smithy /.') SaLIG RaM 

V. Official liquidator, Indian Exchange 
Bank. 60 I. C. 506 : 3 Lah. L. J. 178. 

—— ■ ■■■■S. Payment who can obtain. 

A Liquidator of a Bank transferred with the Court’s 
sanction certain book debts to certain persons and 
subsequently agreed with the vendors to execute power- 
of-attorneys in their favour to enable them to obtain a 
payment order. The vendees applied under S. 150 for 
an order of payment, heldy that as the application was 
made for the benefit of third parties and not in the 
name and on behalf of the company, It was not main¬ 
tainable. (^Adbul Raoof and Martineau, J DOaBA 
Bank, Ltd. v. Kundun Lal. 3 L. L, J. 80 : 

69 I. C. 688 : 18 F. W. R. 1921. 

■ Ss. 163 and 202— Company — Scheme for re¬ 

construction—Order in—Ifq liquidation under — Ap‘ 
peal under S. 202 to High Court — Maintainability. 

There are two classes of orders which can be made 
under S. 153 of the Companies Act, (i) while the 
Company is in existence which can be made on appli¬ 
cation either by the Company or by a creditor, or by a 
member of the Company, ( 2 ) the second after a wind¬ 
ing up order has been made which can be made on an 
application by the liquidator. When an order is made 
on an application by the Company which is not in the 
course of being wound up there is no provision which 
provides for such an order being appealable. It -is 


t 

0/ . 

A Bank went into voluntary liquidation and the res¬ 
pondents who held certain fully-paid up shares in the 
Bank surrendered them to another company in lieu of 
certain preference shares in that other company which 
had in the meantime by an unregistered deed of 
assignment taken over the assets of the Bank in liqui¬ 
dation. Heldy that after the surrender of their shares 
the respondents had ceased to be shareholders and 
that any meeting convened by them or proceedings 
taken by a meeting in which they took part were in¬ 
valid and inoperative. {Walsh, A.C./. arid Ryves, /.') 
Hunter z/. Damodar Das. 46 a. 759 : 

22 A. L, J. 719 : L. R. 5 A. 518 : 81 I.C. 608 : 

A.I.R. 1924 All. 772. 

-S, 158— Debtor—If a contributory. 

A debtor of a company is liable to pay at all times 
whether the company goes into liquidation or not, 
and hence is not a contributory v^dthin the meaning of 
S. I.s 8 . {Muker/ee, /.) In re LaKSHMI FLOUR 

Mills Co., ltd. L. R. 6 A. 666 : 

89 I. C. 994 : 23 A. I. J. 934, 
■ ■ —S. 162 —Compulsory winding tip—Majority of 
shareholders voting in favour of, is no ground for 
ordering it —Fraud in promotioft is not a ground. 

Where the Judge had not decided whether there 
was a valid resolution for voluntary winding up ; or 
that there was any valid ground for making a winding 
up order, but he directed the meeting of shareholdeis 
to be held and then, because there was a considerable 
majority of the shareholders w’ho voted at that meet¬ 
ing in favour of winding up and then made the com¬ 
pulsory winding up order, held, it was not a suffici¬ 
ent ground for the compulsory winding up order. The 
mere fact that a majority of the shareholders, who 
voted at the meeting, were in favour of winding up 
the company either undtr supervision of the Court or 
by the Court compulsorily is not sufficient to justify 
the Court in making the compulsory winding up, espe¬ 
cially where there was no valid resolution for voluntary 
winding up. The mere fact that there has been a 
fraud in the promotion or fraudulent misrepresentation 
in the prospectus will not be sufficient to found a 
winding up order as the majority of shareholders may 
waive the fraud. {Sanderson, C. J. and Richard¬ 
son, /,) Oriental Navigation Co. v. Banaram 
AGARWALLA. 49 Cal. 399 : 69 I. C. 241 : 

A. I. R. 1922 Cal. 365. 

-S. 162 —Interference by Court—Discretion 

when to be exercised. 

The Companies Act creates as between the share¬ 
holders, a domestic tribunal, and unless a clear ease¬ 
ls made out, the Court will be slow- to withdraw from 
it the decision whether the company’s business shall 
or shall not be carried on. When an application to 
wind up a company is supported on the ground that 
the company ha? suspended business for a whole year, 
the power granted by the law to the Court to use its 
discretion while deciding whether such application 
should be refused or granted, should be exercised only 
when there is a fair indication that there is no inten 
tion to carry on business. If the suspension is sati 8 ' 


% 
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factorllv accounted for and appears to be due to tem¬ 
porary causes, the order may be refused. Where the 
hrm of managing agents of a company is dissolved, the 
fact that steps were taken since the (lissolution, at 
extraordinary general meetings to appoint new manag¬ 
ing agents is suthcient to indicate that it is possible 
to carry on tlie business of the company and there is no 
complete deadlock, necessitating the compulsory 
^Yi^ding up of the Contpany. ihe principle of 
stratunj gone ’ cannot be applied to a case where it is 
not proved that the object of the company as set out 
in the meniorandum cannot be fulfilled in other ways 
or by the employment of other agencies. {Moo^erfee 
<uid rii'tchi-r. JJ.) MURMDHAR ROV t'. the BEN¬ 
GAL S'i EAMSHIP C:o., Ltd. 59 I. C. 642 : 47 C. 654. 

_S. \Q2~M<ina}'etnfnt for individual hcnefit of 

one I'amily - Dominating position — W'inding up is 


proper. 

It is good iCM'OU for m..king a winding up order 
(hat there is a justifiable lack of confidence in the con¬ 
duct and management of the Company affairs owing 
to the management being held in one family which 
is in a position to dominate the other shareholder 
and monopolise the company affairs for its own indivi- j 
dual benefit. ^SPrttcfr and /h'7:adosfy //.) V. (tOPAl. | 
CHEITI : . RIPON PRESS AND SUGAR MILL CO., , 
LTD . liELLAKY. 21 L. W. 367 : 

86 I. C. 914 ; A I.R. 1925 Mad. 633 : 48 M.L.J. 232. 

-S. 162 ( 6 )— Essentials. 

Where a company has a bona tide defence to a ■ 
creditor's claim the creditor’s application for its wind¬ 
ing up must be dismissed. {Young and Carr, //.) 
COAT. FIELDS OF BURMA, Ltd. H. H. JOHNSON. 

2 Rang. 675 : 3 Bur. L. J. 326 : 
84 I. C. 1021 : A. I. R. 1925 Rang. 128. 

_L_s. 162 {^)-Clause 6 not ejusdem generis 

luith els. I to s^Directors dominating minority— 
Balance sheet not suppUed^Dividends not paid— 
Winding: up proper. , 

C:i. 6 provides that a company may be wound up il 
the Court is of opinion that it is just and equitable 
that the company should be wound up. Loch v. John 
Blackwood^ Ltd., ( 1924 ) A. C. 783 ReK on. The 

reasons for a Court considering it to be just and equi¬ 
table that a company should be wound up are not 

necessarily with the reasons given in 

els. I to 5 . , , . 

Where the directors of a company were able to 

exercise a dominating influence on the management of 

the company and the managing director was able to 

outvote the minority of the shareholders and retain 

llie profits of the business between the members of 

the famify, and there were several comidaints that 

the shareholders did not receive a copy of the balance 

sheet, nor was the auditor’^ report read at the 

general meeting or attached to the balance sheet, as 

•-equired by S. 131 of the Act and that dividends were 

not regularly paid and the rate of dividend had been 

steadily diminishing, held, that there were sufficient 

grounds to allow a finding up application and to call 

upon the directoi-s to enter upon their defence. 

{Spifuer. Offg. C. /. (ind Srinivasa .4iyangar. J.) 

K. Sa6apathy RAO V. Sabapathy Press Co.. Ltd. 

48 Mad. 448 : 86 I. C. 135 : 21 I. W. 359 : 
A. I. R. 1925 Mad. 489: 48 M. t. J. 118. 
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wishes of the domestic forum and condemn the Com¬ 
pany to e.xtinction. {Rutledge, y.) B. COWASJI v, 
Nath Singh Oil Company, Ltd. 18 Bvr.L.T, 61': 

69 I. C. 624. 

_-—S. 164— Additional District Judge—Juris' 

diction. 

The Additional District Judge has jurisdiction to 
make all orders which the District Judge can make in 
the winding up of a company. {Lord Phillimore.) 
BEHARl LaL BULAKI RaM V. KUNDAN LaL. 

32 M. L. T. 15 : 27 C. W. N. 609 : 69 I. C. 366 : 
(1923) M. W. N. 388 ; A. I. K. 1922 P.C. 861: 

47 M.L. J 322(P.C.). 

._s. Petition to wind up—Opposition by 

other creditors. 

An application to wind up a company was adjourn¬ 
ed to see if the agreement to sell the property would 
be effected to the advantage of the majority of the 
creditors who opposed the petition of creditors having 
interest. {Beasley, J.) IRRAWADDY FT.OTILLA CO., 

Ltd. V. Mergui Tin Dredging Co. 

2 Bur. L. J. 296 : A. I. B. U24 Rang. 108. 

_S. 167— Winding up orderSecured creditor 


is not affected. 

In matters of liquidation the rules relating to bank¬ 
ruptcy are, as far as possible, applicable. When a 
company goes into liquidation a secured creditor may 
realise his security and prove for any outstanding 
balance. The remaining assets would be liable for such 
principal and interest as was due on the date of the 
winding up order. A secured creditor is in the case of 
liquidation on the same footing as in that of insol¬ 
vency proceedings. The property hypothecated is 
liable for the whole claim, principal and interest, up 
to date of realisation, and it is only the liability of the 
remaining assets that could be affected by the wind¬ 
ing up order. 7 B. 4SS ^ *2 B. 272 : 15 L C. 860 : 38 B. 
359 Rel. i^B^^oad'iouy of id Martifteouy J J RAM 

CHANDr. Bank of Upper India. 8 Bah. 69 : 

74 I. C. 187 : 24 P. W. R. 1922 : 5 L. L. J. 668 : 

A.I.B. 1922Xah. 281. 

-Ss. 169, 207, 215 —Even in voluntary liqui¬ 
dation Court has same Power as under S. 169 . 

Under Ss. 207 and 215 , read with S. 169 , the Court 
' has power, in order to protect the assets of the Bank 
for its other creditors even in cases of voluntary liqui¬ 
dation, to stay the execution of the decree for costa 
passed against the bank after liquidation, in a. suit by 
the Bank prior to its going into liquidation. {tVeave 
and Kendall, A. J. Cs.) NATIONAL BANK OF 

' Upper India r. Gopai. Das. 28 O.C. 107 : 

A: I. R. 1926 Oudh 680. 

. 5 . 171 —Properties sold by winding up Court 


xoitkout preittdice to rights of secured creditors to 
proceed in usual way—Secured creditors' suits, pre¬ 
viously permitted to he prosecuted, should not be 
stayed. 

Where sale of the property by the winding up Court 
was a proceeding, which was carried out for the sake 
of convenience and with the object of getting the pro¬ 
perty sold at a time and in a place where a good price 
might be obtained for it and it was not intended that 
secured creditors should thereby be debited from en¬ 
forcing their rights in the usual way if they were so 

. X, __ advised, iM, that suits which such secured cre<«- 

S 102 (6)—S<:oPc- Iif’—ll’ieu to'ton had previously been granted leave to prosecute 


be ordered, . 

Though S, 162 (6) need not be construed efusdem 

generis with clS. (i) and ($) of the section il will yet 

require grounds of like magnitude before acting undci 

(he clause and it is only in exti^eme cases that a Court 

will at tiie suggestion of the minority disregard the 


1 should not be stayed pending the adjudication on prior 
ity among the creditors by the winding up Court. /« re 
Bacaya Rubber at.d Produce Company, Ltd., (i Ch. 
2x8) Dist. Per Buckland, J .—The argument that the 
Court has no power to recall leave once granted or 
that the machinery at the disposal of the Judge in the 
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winding up would be inadequate to enable him to de¬ 
cide the questions which may arise in the mortgage 
suits should they come before him is not impressive. 
{Sattderson, C. J. and Bifckla^d, /.) HUKUMCHAND 
V. RaDHAKISSEN. 29 C. W. N. 715 t 88 I. C. 754 : 

A. I. R 1925 Cal. 916. 

- Ss. 173, 174 —Petition for compulsory ivind~ 

mg up by creditors—Opposition by other creditors — 
Petition was stayed to enable Company to sell assets to 
new company. 

A petition was filed by a creditor of a company for 
compulsory winding up. The petition was opposed 
by the Company and certain other large creditois on 
the ground that the Company though involved, had, 
since the petition, entered into an agreement for sale 
of its property to a new company which was proposed 
to be formed and that the order if made would cause 
loss to the creditors and shareholders. The Court 
ordered the petition to stand over and allowed time 
upon the company undertaking not to part with any 
portion of the purchase money except for preliminary 
expenses and the company was allowed to complete 
the sale in the meantime with liberty to parties to apply 
in the meantime. (B'-^zsley, /.) IRRAWADDY FLO¬ 
TILLA Co., Ltd. V. Mergui tin Dredging Co., 
ltd. 2 Bur. L. J. 296 : A. I. R. 1924 Rang. 108. 

S. 179 (c)— Sale—Lessee as buyer — Validity. 

In the course of the winding up of a company the 
Official Liquidator found it convenient to let out a mill 
for a fixed period, and sell it when the market was 
favourable. Before the expiry of the lease, circum¬ 
stances occurred whi :h made a sale necessary and so 
the Court gave the lessees an option to purchase and 
sanctioned a sale, fields under the circumstances, it 
was the only possible course for the Court to follow. 
{Lord Phillimore.) BEHARI LaL v. KuNDAN LaL, 
27 C. W. N. 609 ; (1923) M.W. N. 388 : 69 I. C. 356 : 

32 M. L. T. 16 : A. I. R. 1922 P. C. 361 : 

47 M. L. J. 322 (P. C.) 

- S. 186—^’ unimary process—Recovering money 

from firm of which contributory a partner—Contract 
Act., S. 43 — Applicability. 

The summary procedure under b. 186 , Companies 
Act, can be resorted to to recover money from firm, by 
selecting from among the partners one who is a con¬ 
tributory and calling upon him to liquidate the whole 
debt. The principle of S. 43 , Contract Act, is applica¬ 
ble to such a case. (Shadi Lai, C. J. and Le Rossig- 

nol,/,) Liquidator, Union Bank of India v. 
GOBIND Singh. 4 Lah. 239 : 77 I. C. 338 : 

A. I.R. 1924 Lah. 148. 
-- S 186 —Scope of—Contributory must be per¬ 
sonally liable — List of contributories is final and can¬ 
not be questioned. 

In order to make a contributory liable, vnder S. 186 , 
for payment of debts other than calls, the said debts 
must be due by the said contributory in his own per¬ 
sonal capacity ahd not as a member of a firm, which 
is not a contributory. Where on liquidation of a com¬ 
pany, a shareholder is settled on the list of contribu¬ 
tories he cannot, in proceedings under S. 186 . plead 
that he was improperly so settled, {Broadway, /.) 

Gobtnd Singh v Union Bank of India- 

71 I. C. 724. 

See On appeal. 4 Lah. 239 : A. I. B. 1823 Lah. 85. 

'» ■' —S. 186 — Transferee of payment order—Can 
invoke summary process. 

A transferee from the liquidator of a payment order 
made by a Court under S. 150 against the contributory 
can invoke the summary jurisdiction for recovering 
the mphey due from the latter. {Shadi Lai, C, J. 
and Wilberforcc, /.) PaRDUMAN SlNGH v. PIONEER 

Q. D.—Vol. I—102 
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Jewellery Company. 3 Lah. L. J. 382. 

-S. 186(a) (1882) and S 3 . 150 and 144— 

Application by transferi’cs does not lie. 

•An application by the transferees of debts and calls 
due from contributories as the attorney of the liquida¬ 
tor is not one on behalf of the (Jompany or for his 
benefit and is therefore incompetent. (Abdul Raoof 
and Martineau, J J.) THE DOABA BANK, LTD. v. 
Kundan Lal. 18 P. W. R. 1921 : 59 I. C. 688 : 

3 Lah. L. J. 80. 

-S. 186 (1)— Time-barred debt—Cannot be en¬ 
forced against contributory. 

S. 186 of the Companies Act does not override the 
provisions of the Limitation Act and does not enable 
the Court to enforce by a summary order the payment 
of a debt which it could not have enforced in an 
action at law. The section does not create new liabi¬ 
lities or confer new rights. It merely provides a sum¬ 
mary procedure for enforcing existing legal liabilities. 
The words “at any time” can only mean at any time 
in the courts of liquidation proceedings commencing 
from the date of the winding up order. The section 
creates a new machinery for bringing in debts due by a 
contributory to the company and nothing more. 
(Shadi Lal, C. /.and Pfonte, J.) SRI NaRAIN v. 
Liquidator. Union Bank of India. 4 Lah. 109: 

74 I. C. 600 : 5 Lah. L. J. 569 ; 

A. I. R. 1924 Lah. 53. 

-Ss. 194 and 159 ( \S^2)---Dissolution, effect of. 

The final dissolution of the Company does not pre¬ 
clude the assignee of a payment order from the 
liquidation Court, from seeking relief from that Court 
nor does it render it necessary for him to bring an 
action for the recovery of the money. {Shadi Lal, C. 
/. arid IVilberforee, /.) PaRDUMAN SINGH v. PIO¬ 
NEER Jewellery Co. 3 Lah. L. J. 382. 

■ ■ ■ ■■ ■ S. \9b—Examination—^ Petitioning creditor 
should not be allowed to attend. 

The examination under S. 195 , Companies Act, is a 
private one and a petitioning creditor should not be 
allowed to attend the same, particularly when the cre¬ 
ditor who seeks to attend is engaged in litigation 
with the company in liquidation, {Beasley, /.) 

Moolla Dawood Cotton Manufacturing Com¬ 
pany, Ltd., In re, 

1 Rang. 384 : 83 I. C. 3 : A. I. R. 1924 Rang. 24. 

--~S. 202— Application under S. 153 by Cotnpany 

' which is not being Toound np—Order on application not 
appealable. 

There is no appeal under S. 202 of the Act from an 
order made on an application by the company 
under S. 153 which is not in the course of being wound 
up. {Macleod, C J. and Coya/ce, /.) ViraMGAM 

Spg. and Manfg, Co, v. Industrial Bank. 

27 Bom. L. R. 655 : 89 I. C. 108 : 

A. I. R. 1926 Bom. 442. 
.-Ss. 202 and 247 ( 6 ) —Order under S. 247 
( 6 )—No appeal but revision lies. 

An order passed under cl. ( 6 ) of S. 247 refusing to 
restore the Company on to the register cannot be con¬ 
strued into an order made or given in the matter of the 
winding up of a Company by the Court and hence is 
not appealable. But where the order is based on an 
erroneous view of the law it is open to revision by the 
High Court. {Broadway, J.') SURjAN DaS v. THE 

Chabba Cotton Co. 26 Punj. L. R. 68 • 

86 I C. 652 : A. I. R. 1925 Lah 443. 

----S. 203 (2)— Mixing up of different matters in 

same resolution is legal—Companies Act, S. 213 ( 5 ). 

A resolution in which the voluntary winding np of 
the company is mixed up \\-ith other matters relating 
to the agreement of amalgamation with another 
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company is legal. iShak,A,C,J %/'I 

PaRSHURam Dattaram Shamdasani V. Tata the 

: A. I. U. 1925 Bom. 49 the 
_S. 207 W—Voiuntary liqutdatton^Removai the 

of liquidators—Measure of ' due cause. aer 

The power of the Court to remove a liquidator under ing 
S. 207 . Cl. ( 9 ) of the Indian Companies Aci is not con- 6 . 
fined to cases of unfitness on the part of the liquida 
tor. but. also extends to cases where due cause is 
shown, which, in its turn must be ^ ^ ® _ 

real interests of the liquidation. (1887) 

cited and followed. iMacleod. ^^ / 

Kai Kushru NusserwanJi «/.tata Industrial af 
t n n 48 Bom. 471 : by 

Bank. LI . go i. c. 616 : 26 Bom L. E. 237 : gi 

A. I. E. 1924 Bom. 339. 

__S. 209 (2 )—Court cannot make an appointment ai 

with retrospective effect—Person not appointid liquy e< 
dator, but assuming duties of liquidator has no rights. ^ 
The Court can extend the time for making an appli* t( 
cation for the appointment of a person as joint hqui- t< 
dator but the Court has no jurisdiction to make an c 
appointment with retrospective effect. When an apph- n 
cation is made under sub-clause ( 2 ) of S. 209 of the 1. 
Companies Act. the Court is not required to ^eg’ster by 
a formal order the recommendation of the creduors of 
the Company as to the person to be appointed joint p 
linuidator The Court may or may not act under sub- r. 
cUuse ( 3 ) of S. 209 , on the resolution of the creditors. / 

The matter is entirely discretionary with the Court. . 

Till an order is made appointing a person to act as 

ioint liquidator such person cannot take upon himself t 

he duties of a joint liquidator and therefore the 1 

assumption of the duties of the joint liquidator ori the ] 

Dart of such a person does not give him any rights . 
part 01 sucn a BHAGAT BROS. LTD.. 

whatever. k. 192o Cal. 809. 

__s 213 —Limited company has statutory right 

to amalgamate itself with another company and no 
express power in the Memorandum of Association is 

necessary for the purpose. statutorv 

Every limited company has under S. 213 ^ ^ 

right ot effecting an arrangement whereby it is amal 
gamated with another company. No express power 
Led be contained in the Memorandum of Associa 

Uon of the compatry. iSh<sh, C. J. 

y.) PARSHURAM DATTARAM SHAMDASANI ^-TATA 

IHD0STR.AU BANK,^I.TD..^^ ^ ^ ^26 B.^ ■ ^ 

g 213 —Mere permission to authorise in terms 

the liqtiidators to receive compensation and 
it among share holders docs not make a resolution 
illegal under the section where the resolution authorises 
the^liquidators to carry into effect 

undetwhich the company is amalgamated with another 

The*mere fact that in terms there are no words 
authorising the liquidators to receive compensation and 
distribute it amongst the shareholders does not make a 
resolution illegal. Where the pertinent part of the 
resolution was “ they (the liquidators) are 
thorised pursuant to S. 213 of Companies Act, to adopt 
the said agreement (relating to the amal^gamation of 
the company with another) and carry the same into 
’» Held that the resolution was legal. 

^ vt'FaZJu, /.-The appointment of liquidators 
is not required to be by “special resolution, the latter 
being necessary only in regard to the proposed volun 

tary winding up of the company and amalgamat on 

under S. 2 If any liquidators are proposed m the 
special resolution, the proposed liquidators may be 


companies act CVH of 1913), 8. 232. 

changed at the confirmatory meeting. Therefore,where 
the resolution omits saying that such and such persons 
are hereby appointed liquidators for the purpose of 

the winding up, and instead of this the notice calling 

the meeting says that the confirmatory meeting would 
among other matters consider the question of appoint¬ 
ing liquidators, the resolution is quite legal. {Shah, A. 

C /. and Fawcett, /.) PARSHURAM DATTARAM 

SHAMDASANI v. TaTA 

26 B. L. E. 987 : 90 I. C. 680; 

A. I. E. 1925 Bom. 49. 

_Ss 216 and 207 Decree held by Company 

attached in execution of decree passed against Company 
after its voluntarily going into liquidation-^Application 
by liquidators for removal of attachment should be 

^"^Where aBank hasgone into voluntary liquidation 
and a mortgage decree which it holds has been attach¬ 
ed in execution of a decree passed against the Bank 
after its going into liquidation and the liquidators apply 
to the High Court under S. 215 of the Companies Act 
for the removal of the attachment, the High Court 
can and ought to order the removal of such attach- 
menr {S%ipson, A. J. C..') NATIONAL BANK OF 

Upper India v. lakhpat Rai. 

2 0. W. N. 608 ; A. I. E 1926 Oudh 483. 

_219 — Application for compulsory winding up 

tending—^Voluntary winding up decided y Companfs 
meeting and carried into effect^No preludice caused , 
to creditor or contributories-Compulsory winding uP 

wonld fiot 0 Td€T(d% ^ ’v. 

1 Where the rights of the creditors f^e contnbu- 
' lories are not shown to be prejudiced by a voluntary 
: winding up. the Court is not justitied in ordering a com- 
1 pulsory winding up, though the aPPl'Cation to that 
i effect was filed before the company decided to go in a 

r SansarChanh^KaramChanh.^^ 

^ 6 Lah. 340 : A. I. R. 1925 Lab 627. 

_Sb. 229. 230 and 2 ZZ—Applicability-Floating 

v charges^Insolvency Act, S- . . 

1- S. 52 of the Insolvency Act has no application to 

2 r cases of Boating charges. (AT ^”*^rasamy Sasty, JA 
a- In the matter < 7 /INDIAN COMPANIES ACT, 1913 AND 
/, In the matter of MORRISONS LTD. 

20 L. W. 861 A. E. 192o Mad. 271. 

py. __g, 232— Application for winding‘Up~—Subset 

0’ Quent to attachmentSale of proprerty^Validity. 

ns Long before applying for windmgatpup the immove 

tte able property of the Company was attached in execu 
on tion and it was sold after a vvindmg 

ses passed. The Official Liquidator applied to have the 

■nt Lie set aside on the ground ‘''® thL 

,r ting in force of an execution within S. 232 . that 

theLale was valid as the execution was put fo«=® 

■ds the date of attachment which was long before th^e 
nd date of application for winding up. If a liquidator 
: a appeals in a case without the permission "I ^e wme- 
he ing up Court, he runs the risk of having had to pay 

111 - the costs in case of failure. ^Piggott and IValsH, J /•) 

jpt OFFICIAL liquidator, SING^ 

L Banking corporation p SantNarain Singh. 

-to 19 A. L. J.262 : 60 I. C. 763 : 43 AIL 4^ 

_s. Execution—Voluntary winding up— 

ter ^^EnoLnle-ry winding up of a company does 

fn. the effect ipso facto of putting ®"d‘o an attach 

Ion ment already in force. (^Daniels, J. C.) «A 

the TIONAL Bank OF UPPER INDIA ^.SHEOmN^ 

be BaJPAI. 10 0. A. A. 1. E. 116 : 11 0. I. J. 849 
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companies act (VII OF 1913), S. 234, 

1 0. W. N. 118 : 

79 I. C, 968 : A. I. B. 1924 Oudh 406. 

-S. 234 (ii)— Compromise by liquidator — 

Validity* 

If a bank has gone into voluntary liquidation, 
S. 234 provides that a liquidator could compromise all 
calls, liabilities to calls, debts, liabilities, etc,, with the 
sanction of an extraordinary resolution of the Company 
but if no such extraordinary resolution was passed 
sanctioning the compromise by the liquidator and if 
the compromise was actually entered into, the Bank 
should be held bound thereby so far as the debtor 
is concerned, any loss occurring thereupon being reco¬ 
verable from the liquidator, who had ignored or ex¬ 
ceeded his powers, (^Broadway, /,) GOBIND SlNGH 

V* Official Liquidator of Union Bank of 
INDIA, 71 I. C. 724 : A, I, R. 1923 Lah. 85. 

- S. 235 —Distribution of dividends when no 

profits are earned is misapplication of funds. 

Distribution of the monies of a Company to the 
share-holders in the shape of dividends or profits when 
in fact no profits are being earned is misapplication of 
the company’s funds. (^Walsh and Mukerji, JJf) 

The Union Bank, Allahabad, (in Liquida¬ 
tion; In the matter of. 23 A. L. J. 473 : 

L. E, 6 A. (Civ.) 425 : A. I. R. 1925 All. 619. 

- ■ S. 235 —Managing Director mixing up com~ 

patty''s money with his ozvn money and acquiring mort¬ 
gage for himself with the whole sum is liable., though 
the fact was intimated to the auditors. 

A Managing Director occupies the position of a 
trustee for the company and he is bound to exercise 
his powers for the benefit of the company and for that 
alone. He cannot in law withdraw from the bill of the 
company any sum and mix the same with moneys be¬ 
longing to him and take a mortgage in his name in lieu 
of the whole amount, representing to the mortgagor, 
that the entirety of the moneys advanced on the mort¬ 
gage were moneys belonging to himself. If he does 
so, he is guilty of breach of trust. The fact that the 
act was not concealed from the auditors does not 
obviate the guilt. The touch-stone by which such 
cases are to be tried is whether the trustee has been 
guilty of a breach of trust or not. If he has been 
guilty of gross negligence, it is as bad in its conse 
quences as fraud and is a breach of trust and such a 
transaction cannot be ratified by the Board of Direc¬ 
tors. But an order under S. 235 of the Indian Com¬ 
panies Act should only be made on a clear case being 
made out. In re Property Insurance Co.* Ld. ( 1914 ) i 
Ch. 775 , Foil. (C. C Chose* J.) A. E. ALEXANDER 
& Co., LTD. (In Liquidation), in re. 88 I.C. 672 : 

41 C. L. J.443 : A. I, E. 1925 Cal. 852. 
—' ■ -S. 235 —Sectioti does not apply to recover rent 

due from a director who rented company's premises in 
his private capacity. 

The terms of S- 235 show that that section is intend¬ 
ed to provide a summary procedure for the recovery 
of money or property mis-applied or retained by a 
director or other ofiicer of the company or money or 
property which such officer or director has become 
liable for by misfeasance or breach of trust in relation 
to the company, but it is not in terms meant to be ap¬ 
plied for the purpose of enforcing sums due under 
contracts between the company and other persons, 
whether such persons happen to be directors or not 
and therefore, arrears of rent due by a director to the 
company upon foot of an ordinary contract of tenancy, 
entered into in his private capacity cannot be held to 
be money of the company and thus is not recoverable 
under this section. {^Scott-Smith and Fforde* J Jf) 

Sri Ram v. Nur Muhammad. 6 Lab. 461: 


COMPANIES ACT (VII OF 1913), S, 247. 

85 1. C. 126 : A, I. E. 1925 Lah. 194. 

-S. 235— Alisfeasance—Claim for compensation 

— Limitation — Commencement—Limitation Act* Art. 
36 — Applicability. 

A claim for compensation for misfeasance under 
S. 235 of the Companies Act is governed by Art. 36 of 
the Limitation Act, the provisions of which are made 
applicable by S. 235 ( 3 ). S. 235 does not create any 
new right or liability and time begins to run from the 
date of the misfeasance for which compensation is 
sought. i^Martineau* J f) HUKAM CHAND V. BANK 
OF Multan. 69 I. C. 255 : A.I. R, 1924 Lah. 285. 
-S. 235— Directors of a Bank — Acts of misfeas¬ 
ance attd breach of trust—Advance by directors on a 
promise to execute a mortgage instead of the mortgage 
itself—Personal liability—Director accepting fixed 
deposit receipt from the Bank in lieu of his claim 
against a person who is allowed over-draft by the 
Bank—Liability to refund the amount realised — 
Managing Director allowing overdraft with motives of 
petsonal gain—Liability to compeJisate the Bank. 

The mere fact that the directors allow advances to be 
made on the strength of a promise to execute a mort¬ 
gage instead of the mortgage itself does not amount 
to an act of misfeasance so as to make them personally 
liable to the extent of the advances made. Facts 
which show imprudence in exercise of powers confer¬ 
red upon the directors will not subject them to personal 
responsibility ; the imprudence must be so great and 
manifest as to amount to Crassa negligenta. The 
directors of a Company acting within their pow’ers, 
and with reasonable care, and honestly in the interest 
of the Company are not personally liable for losses 
which the Company may suffer by reason of their 
mistakes or errors of judgment. Where, however, a 
director accepts a fixed deposit receipt from the Bank 
in lieu of his claim against a person who is allowed 
an overdraft by the Bank and subsequently cashes the 
fixed deposit receipt out of the funds of the Bank, he 
cannot be allowed to retain that money to the detri¬ 
ment of the share holders and the creditors of the 
Bank and must refund it. The fact that he is not a 
director of the Bank on the date he cashes the deposit 
receipt does not relieve him of the obligations which 
arise out of his fiduciary relationship with the Bank, 

The duties of a Managing Director of a Bank are 
of a higher standard than of an ordinary director. 
Where, in allowing an overdraft to be made the 
Managing Director is clearly impelled by motives of 
personal gain and dishonestly conceals the transaction 
from the Directors of the Bank, he is guilty of breach 
of trust and liable to compensate the Bank for the 
loss which the Bank suffers in consequence of the 
overdraft. {IVazir Hasan, J. C.) S. C. Mittra Z' 
Nawab Ali Khan. 2 0 . W. N. 920. 

S. 235 (3)— Lim. Act, Art. 120 alotie ap- 
plies—Time runs from appointment of liquidators — 
Lim. Act* Art. 120 . 

Article 120 is the only article applicable to an appli¬ 
cation under S. 23 s of the Companies Act and time 
begins to run only after the appointment of the liqui¬ 
dator (Walsh and Mukerji, JJ.) THE UNION BANK 

Allahabad (in liquidation), in the matter of 

23 A. L. J. 473 : L. R. 6 A. (Civ.) 425 : 

A. I. R 1925 All. 519. 

247 Registrar is not bound to remove 
Company from register when it is not carrying on 
business or has less than 7 members—Object of applica¬ 
tion for remctval of Company being io avoid liability in 
suit pending against Company application should not 
be granted. 

The Registrar is not bound to remove the Company 
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COMPANIES ACT (VII OF 1913), S. 281, , 

from the recister on discovering that it is not function - I 
ing or that its members have been reduced to le>s than 1 
seven, h^ven though an application is made for the { 
rcmo\aI of a Company from the registrar on the neces- j 
sary grounds, the Registrar may refuse to remove the j 
said Company from the register. The mere fact of the ■ 
share-holders of a Company becoming less than seven j 
persons does not render a Company defunct. \Vhere j 
an application is made to the Register under S. 247 1 
for the removal of the C'ompany from tlie register, and 
the object of the application is to avoid liability in a 
suit pending against the Company, the application 
must be rejected. If the application is granted, the 
order is liable to be set aside by the Court. ^Broad 
wav.J.') SUKJ.AN Das r* The CHABBA COTTON 
Co 86 E C. 652 : A. I. K. 1925 Lah. 443. 

■ S .281 — Directors being reintired by Articles 

of Association to control management of company but 

blindly trusting dishonest manager are not exempt 

though honest . . , 

Under the Articles of Association of a company the 

directors were made responsible for the management 
of the company. The manager was to be entirely under 
their control and they had even the power to dismiss 
him The directors blindly trusted a dishonest manager 
and allowed themselves to be in utter ignorance of the 
affairs of the company. The directors were not dis¬ 
honest. Held : “ that the directors had not acted 
reasonably” and so could not escape liability for any 
charge against them. (English case law discussed.) 
iWalsh and Muher/i, //.) J HE UNION HaNR. 

Allahabad (in liquidation), /nthc matter of, 

23 A. L. J. 473 : L. ft. 6 A. (Civ.) 423 : 

A. I. ft. 1925 All. 519. 

—S. 282 — Limited Company—Prospectus sent 


to Kegistraf—Directors undertaking to subscribe cer¬ 
tain shares—’Failure to discharge obligation by two 
Directors—Application to start business with incorrect 

declaration — Offence. ■ c 

According to the prospectus for the Huatation ot a 

limited company sent by the accused to the Registrar 
of Joint Stock Companies it appeared that five persons 
who had agreed to be ^)irector^ of the Company had 
as such undertaken to subscribe for 500 shares. Two 
of the.se Directors never paid any sum due from them 
but in spite of this the accused applied to the Registrar 
for permis.sion to commence business after making the 
necessary declaration that the Directors had taken 500 
shares and paid for them, ffeld. that the accused led 
the Registrar to believe that even the two Directors 
who never paid any money had taken the .shares and 
paid for them and he was therefore guilty under S. 282 
of the Companies Act. (Mears, C./.) BOSE EM¬ 
PEROR. 46 A. 218 : L. ft. 5 A. 71 (Cr.) : 77 I. C. 826 ; 

22 A. L. J. 83 : 25 Cr. L. J. 474 : 

A. I. ft. 1924 All. 314. 

— 284_ iVinding uP commenced before new 

Act came into force—Procedure is that under the old 

When proceedings in winding up were commenced. 
Act VII of 1913 came into force. S. 284 lays down 
that for all purposes connected with the winding up, 
the old Act should be regarded as in force. An appeal 
against the order of the District Judge must be filed 
and notice served in such a case within 3 weeks of the 
order as laid down in S. 169 of the old Act. \Chevis^ 
T J HEMRAJ V. PUNJAB TANNERY COMPANY. 

^ 68 I. C. 792 ; A. I. R. 1923 Lah. 98. 

- • g-- 286 and 234— Compromise between lit/ui- 

daior and contributory—When binding. 

Sanction by extraordinary resolution as under b. 234 
is necessary in order that a compromise beiwecli a 


company. 

liquidator of a Company and a contributor though it 
might, if found, be binding on the former person, will 
be binding on the Company. i^Shadi Lai and Le 

KossignoL yy.) Liquidator, Union Rank of 
India i>. Gobind Singh. 4 Lah. 239 : 77 I.C. 338 : 

A. I. ft. 1924 Lah. 148. 

COMPANY. 

__ Directors—Powers of Acts when binding— 

Articles of Association. 

The powers of the Directors of a Company are as 
defined by the Articles of .\ssociation and they cannot 
go behind the same. Act as done bsyond their powers 
are ultra vires and not binding. Strangers acting boiia 
fide with the directors within their apparent authority 
are protected. (^Kanhaiya LaL y.) RAM BaraM 
SiNQH V. THE MUFASSIL BaNK. L. ft. 6 A. 20 ; 

83 I. C. 142 : A. I. ft. 1923 All. 206 (2). 

- Director—Additional remuneration is not due 

I tor doing what is his duty as director.^ 

.\ director of a company is not entitled to any re¬ 
muneration beyond what has been sanctioned by the 
Articles of .\ssociation for doing an act which would be 
his duty as a director to do. (^Mukerji and Dalal^ JJf) 
OIKSHIT AND CO , LTD. v, MaTHURA PKASAD. 

22 A L. J. 883 : L. ft. 5 A. (Civ.) 722 : 82 I.C. 21 ; 

47 All. 94 : A. I ft. 1925 All. 71. 

- Director—Payment by, of uncalled capital 

due. 

Where the Directors of a company knowing that 
the Company is insolvent make payment of money 
representing the uncalled capital due as shares, the 
payment must be treated as payment towards^ capital 
and not as loan to the company. {Walsh and RyyeSs 

J y.). Hari Ram v. the Commercial Bank, Ltd. 

62 I. C. 889 : 19 A. L J. 445. 

- Director — Powers—.irticles of Association. 

Where the Articles provide for notice in writing 
to a member w hose share the Company desires to for¬ 
feit, it cannot work forfeiture without such notice. 
The Director of Company has no power to cancel or 
forfeit shares or relea.se share holders in the ahserice 
of such special power. A resolution authorizing the 
return of the money of those who have not paid the 
allotment money and who do not desire to remain as 
members is ultra vires. {IValsh dnd Ryves, J J.) 
PEOPLES INDUSTRIAL BANK., LTD. v. JALPA PRA¬ 
SAD. 3 U P. L. ft. (All.) 57 : 62 I. C. 460 : 

19 A. L. J. 351. 

Shares applied for on misreading of prospectus 

* * ■ a _ * « J* *11 


_ Applicant cannot resile—' Friends of directors 

include busituss friends. 

The plaintiff company issued a prospeetps. ^ It con¬ 
tained two representations (i) That applications for 
shares would be received only up to a certain date ; 
( 3 ) that a certain number of the shares were to be 
taken up by the directors, agents and their friends. 
The defendant applied for and was allotted^ certain 
shares. The plaintiff company accepted applications, 
long after the date fixed. The Directors, and their 
agents and friends took up a smaller number of sharw 
than it was alleged that they would take up. The 
defendant admitted that the fact that the latest date 
for applications for shares was fixed in the prospectus 
had not induced him to apply for shares. But he con¬ 
tended that he had understood from the first that the 
DirecIorS, etc., had taken up the shares that it had 
been announced they would take up. ffcld% that the 
defendant had applied for shares, on a misreadiDg of^ 
the prospectus and not on the faith of thtf represent^ 
atioDd which had been made and that he was not 
entitled to lesile from the contract. Held \ further 
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COMPANY. 

that the terms ‘ friends ’ in tiiu prospeclu-^ includcil 
business as well as social friends, and that it would 
not be misrepresentation if the promoters guaranteed 
that so many shares were to be taken up by their 
friends, when they knew perfectly well that those 
friends intended to make what they could of the 
favour shown to them by the reservation, by distribut¬ 
ing the shares among their own friends. (^Macleod^ 
C. J. and Crump, /.) HaNSIDHAR DURGADATI' v 

Tata Power company, ltd. 87 I. C. 647 : 

27 B. L. E. 380 ; A. I. E. 1925 Bom. 272 (2). 

" ——— Share-holder misappropriating company^ s 

goods-Maiofity supporting the act — Afinori/y can sue. 

Minority has a right to sue one of the share-holders 
forming majority for acts of misappropriation of com¬ 
pany’s goods on the part of that share-holder, even 
though the majority approved of his acts. {Afarten 
and Fazveett, //.) VaDILAL KaGHAVJI MANEK- 
I.AL MaNSUKHBHai. 49 Bom. 291: 

27 B. L. E. 48 : 89 I C. 35 : A. I. E. 1925 Bom. 188. 

Meeting. 

i Meeting — -Amendment—Rejection is proper if 
contrary to Courtis order. 

Amendment may be rejected if it is contrary to the 
terms of the order of the Court, under which the meet 
tug takes place, or if it is an integral amendment 
naming four persons as substitutes for the four persons 
mentioned in the principal resolution for certain offices 
and three out of the four persons mentioned in the 
amendment, intimate that they decline to accept the 
offices. ^Shah. A. C. J. and Fazveett, J.) F. A. C. 
KEBEl.LO V. COOPERATIVE NAVIGATION AND 
1 RADING CO.. Ltd. 26 B. L. E. 907 : 84 I.C. 363 : 

A. I. E. 1925 Bom. 105. 

- Meeting — Minutes are prima facie though, 

not conclusive, evidence of proceedings — Chairman's 
declaration of the result of polls will be presumed to be 
correct until the contrary is proved. Also, when meet¬ 
ing is held and chairman acts under orders of Court, 
Court has some control as to evidence attacking the 
Validity of the proceeding. 

The minutes in the books are to be received though 
not as conclusive, yet, as prima facie evidence of re¬ 
solution and proceedings at general meetings; inas¬ 
much as the chairman who presides at such meetings, 
and has to receive the poll and declare its result, has 
prima facie authority to decide all emergent questions 
which necessarily require decision at the time, his de¬ 
cision of those questions will naturally govern, and pro¬ 
perly govern the entry of the minutes in the book ; and 
though in no sense conclusive, it throws the burden of 
proof upon the other side, who may say, contrary to 
the entry in the minute-book, following the decision 
of the chairman, that the result of the poll was diffe¬ 
rent from that there recorded. This principle all the 
more applies where a meeting is held and the chairman 
acts under the order of a Court. 

Fawcett, J .—If the meeting had been held 
under the Court’s orders and under the chairmanship 
of an officer appointed by the Court specially for that 
purpose, the result cannot be attacked as freely as 
otherwise. The case is like that of the report of a 
commissioner for a local investigation falling under 
Order 26 , R. ic, C. P. Code, and although 
that particular rule does not in terms cover the present 
case, it does afford a useful guide as to the situa 
tion arising. The adducing of evidence in regard to 
objections to a commissioner’s report is subject to the 
discretion of the Court. The Court has, therefore, a 
certain control as to the kind and amount of evidence 
that should be allowed to be adduced in regard to the 
objection taken to the result of the voting as reported 


j COMPANY. 

by ll>i- ( iuiirman. {Shah, A. C. J. and Pazoceti, /.) 
F,A,i: REBP:L1.0-f. C'O-OPERATIVL NAVIGATION 

AND Trading co.. Ltd. 26 B. i. E. 907 : 

84 I. C 363 : A. I. E. 1925 Bom, 103. 

' — Meeting—Validity ot Votes—Plaintiff disput¬ 

ing va idity can claim inspection and discovery of docu¬ 
ments—But refusal of inspection is not ivrong so as to 
7 nerit reversal by superior Court, where delay is bad 
and zvhere inspection is not likely to benefit plaintiff — 
C. P. Code, O. II, A*. 12 — C. P. Code, S. 99 . 

\^■hen the plaintiff disputes the validity of the votes 
recorded in a meeting, he is entitled to inspection of 
the documents concerned. But when such inspection 
will cause delay which the nature of the case will not 
permit and when the plaintiffs do not show’ that the 
inspection would yield any result in their favour, 
refusal of inspection is not wrong so as to merit rever¬ 
sal by the superior Court. The restrictions in Eng¬ 
land in regard 10 the inspection of ballot paper.® in 
elections both to the House of Commons and in regard 
to Municipal elections, show there are some considera¬ 
tions against a free right of inspection of voting papers 
in a case like the present, thougli those restrictions 
being statutory, cannot apply in India. {Shah, A. C. 
J. and Fawcett, J.) F. A. C. Kebei.I.O CO-OPER- 
ative Navigation and Trading Co,, Ltd. 

26 B. L. E 907 : 84 I.C. 363 r A. I. E. 1925 Bom. 106. 
—— Meeting—Closing doors during taking of poll 
—Chairman is Justified if special precautions are 7teces- 
sary. 

The chaiiTnan is justified in closing the doors during 
the taking of tiie poll if it is not an ordinary meeting 
of a company, but a meeting in which special precau¬ 
tions have to be taken in view of the rivalry between 
I two groups. Although in an ordinary meeting the 
doors may be kept open, yet in such cases it is open 
to the chairman, if he thinks it advisable to close the 
doors during the taking of the poll. {Shah, A. C. J. 
and Fawcett, J.') F. A. C. REBELLO Z'. CO-OPERA- 
tive navig.viton and Trading Co., Ltd. 

26 B. L. E. 907 : 84 I.C. 363 : A. I. E. 1925 Bom. 106. 
- - Meeting—Presumption is in favour of valid¬ 
ity of proceedings unless the invalidating fact is esta¬ 
blished beyond reasonable doubt. 

Court .should incline more in favour of the validity 
of the proceedings than in favour of their invalidity, if 
the fact which would go to invalidate the proceedings 
is not established beyond reasonable doubt. The 
Court should not interfere on the ground of an irregul¬ 
arity in the case of acts which are valid if done with 
the approval of the majority of share holders unless 
the acts complained of are of a fraudulent character 
or are ultra vires. A case of fraud or overbearing in¬ 
fluence is necessary for interference by the Court. 
{Shah, A. C. J. and Fawcett, /.) PaRSHURAM DaT- 

taram Shamdasani 7'. Tata Industrial Bank, 
Ltd. 26 B. L. E 987 : A. I. E. 1925 Bom. 49. 

-- Amalgamation with another 'company is not 

confined to fortnation of new company to carry on busi¬ 
ness of the old—There must be sale of assets as a whole 
in return for shares in purehming company. 

The amalgamation of a company with another com¬ 
pany includes the formation of a new company but is 
not confined to that. The company in some way or 
other must sell its assets as a whole not for money but 
for shares in the purchasing company. {Shah, A. C. 
J. and F'azvcett, /.) PaPSHURAM DaTTARAM 
SHamdasani V. Tata Industrial Bank, Ltd. 

26 B. L. E. 987 : A I. E. 1926 Bom. 49. 

-—— Meeting—Point of order assailing competency 

of the meetingto consider the proposed resolution which 
is long enough to form a speech against the resolution is 
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f'roperly ruled out as a Point of order. ti< 

A point of order which is a request to the chairman of 
to hold that the meeting is not competent to consider re 
and confirm the arrangement, contained in the resolu- th 
tion as it is ultra vires of the company and which is sli 
long enough to form a decent speech against the f^so- tc 
lotion, is properly rejected as a point of order as it is tc 
for the shareholders to consider whether to accept or if 

reject the resolution. i^Shah, A. C J. etnd Fawcett^ J.) ci 
Parshuram Dattaram Shamdasani V. Tata In- ti 
dustriaL Bank, Ltd. 26 B. L. R. 987: ^ 

A. I. E. 1925 Bom. 49. L 

__ Meetiris—Amendment — Disallo7vtng proper B 

amendment vitiates resolution—But amendment whtch 
amounts to rejection of the resolution ts illegal. 

Any proper amendment, which is moved by any o 
member at a meeting, should be put to the meeting a 
for consideration and if the chairman rules I- 

such amendment, the resolution is liable to be set 
aside. But if an amendment though in form an amend¬ 
ment is really a counter-proposal of a different nature b 
involving either adjournment of the consideration of « 
the resolution or the rejection of the resolution propos* 
ed before the meeting, or goes beyond the scope of the t 
subject matter of the resolution, it should be ruled out. r 
Where the matter for consideration before a meeting of s 
the shareholders of a company is whether a particular 1 
offer made by another company in connection with the i 
amalgamation of the two companies, is to be accepted, j 
an amendment which in effect asks the shareholders < 
to consider that the proposed amalgamation may be < 
modified and which requires .something to be done by i 
the other company after the amalgamation is effected, 
is illegal. But it is open to the shareholders to adjourn 
the consideration of the question before the meeting, 
with a view to farther negotiate with the other com¬ 
pany and to see whether any counter offer made by 
their company would be accepted by the other com¬ 
pany. {Shah, A.C.J. and Fawcett, J.') PaRSHURAM 

Dattaram Shamdasani v. Tata Industrial 
Bank, Ltd. 26 B. L. E. 987 : A. I.R. 1925 Bom. 49. 

- Meeting^Right of speech—A shareholder is 

entitled to be heard in reasonable terms for a reasonable 
time —The question 7vhether the denial of this right 
vitiates the resolution itself intended to be opposed by 
him, depends on the circumstances <^f each case—If it ts 
practically certain that his speech ivould not have made 
any difference in the situation, the resolution •ill 
stand—Though technically a speaker may seem to elect 
not to speak as when he resumes his seat when the 
audience shouts to his appeal to them to hear him, 

yet, if it may be inferred from the circumstances that 
if he speaks, he would be Prevented from doing so, he 
should be held to be prevented from speaking. 

A share-holder is not entitled to speak at a meeting 
as much as he pleases, but has a right to be heard in 
reasonable terms for a reasonable time. As to whe¬ 
ther the denial of ibl-, right vitiates the resolution, 
the proper test is to consider the facts and circum¬ 
stances of each case and to determine the question in 
the light of those circum.stances. Though it is a diffi¬ 
cult thing to say whether a particular speech will 
impress the audience in the direction desired by the 
speaker, yet, having regard to the definite hostile 
attitude which the majority of the share holders main¬ 
tain at the meeting with reference to the speaker, as 
also to the fact that all that he could have said. \yas 
really said in the point of order raised by him which 
was already read to the meeting, though the right of 
speech is denied to him when he desires to speak to 
the resolution, the circumstance cannot be accepted 
as affording a sufficient basis for setting aside a resolu¬ 


tion, which represents the ascertained views and wishes 
of an overwhelming majority of the share-holders. As 
regards the question as to what constitutes denial of 
the right of speech, where the speaker appeals to the 
share holders, “Brother share«holders, will you care 
to listen to me,” and when they say *no’; he elects not 
to speak, in substance he is prevented from speaking, 
if, from the attitude of the share-holders and other 
circumstances, it may be inferred that if the person 
thinks of speaking he would be prevented from doing 
so. {Shah, A. C. /. and Faivcett, J ) PARSHURAM 
Dattaram Shamdasani v. Tata Industrial 
Bank. Ltd. 26 B L.E. 987 : A. I. K. 1926 Bom. 49. 

- 'Meeting—Evidence of Proceedings — Evidence, 

The minutes of a meeting are prima facie evidence 
of what happened at the meeting. {Shah, A. C, J. 
and Fawcett, J.) PARSHURAM DATTARAM SHAM¬ 
DASANI V. Tata Industrial Bank, ltd. 

26 B. L. E. 987 : A. I. B. 1826 Bom. 49. 

_ Meeting—-Objection to validity of votes must 

be handed in before the commencement of the poll—It 
must particularise the votes objected to. 

A point of order objecting to the validity of votes 
tendered for resolution must be handed to the chair¬ 
man before he commences to take the poll. Also, it 
should be directed to particular votes. It is futile 
for any member to raise a general objection without 
indicating the nature of the objection and w’ithout any 
attempt to particularise the votes objected to. It can 
only be interpreted as a sort of invitation on the part 
of the member to adjourn the proceedings of the meet¬ 
ing to examine the votes over again. If the amend¬ 
ment simply says that the person objects to all the 
votes and if it does not enable the chairman to con- 
sicker the validity of any particular vote, it is too 
general to be of any effect and is completely useless, 
IShah, A. C, J. and Fawcett, /.) PARSHURAM 
Dattaram Shamdasani v. Tata Industrial 
Bank, Ltd. 26 B.L.R. 987 : A. I. E. 1925 Bom. 49. 

_ Meeting—Amendment to resolution lost on 

shenv of hands _ Poll demanded and taken^But before 

r declaration of result of poll, demand for poll atui other 
r amendments withdrawn and new amendment alloaved^-^ 

*. Original resolution is not invalidated. 

> The proposal to appoint two liquidators was subject 
f to two amendments, which were duly proposed and 
t seconded. The second amendment was lost on a show 

I of hands. A poll was demanded. The poll was taken, 

/ but before the result of the poll was declared, a new 
e amendment was allowed to be proposed, the^ demand 

for poll and the other amendments being withdrawn. 
t Held, it was perfectly open to meeting to adopt that 
e course. Even if there was any irregularity it was a 
matter for the meeting or the chairman to control and 
g the irregularity had not the slightest effect upon the 
n validity of the appointment of tl^e liquidators named 
at that meeting. {Shah, A. C J- and Fawcett, J.) 

I, Parshuram Dattaram Shamdasani v. Tata 
i- Industrial Bank, Ltd. 

n 26 B. L. B. 987 : A. I. B. 1926 Bom. 49. 

i- - Shareholders—Rights of—Courts when can 

II interfere—Adiour nment—Chairman's right, 

10 Irregularity in the proceedings of a limited company 
le are not a matter for the Court but it is dealt with by 
the majority of the shareholders. The Courts will 
IS interfere only if the rights of the share-holders are 
IS infringed or if a case of fraud or ultra vires is made 

:h out. Where the Articles of Association empower the 

of Chairman to adjourn meetings with its consent, he is 
to not bound to do it even if the meeting deares an 
id adjournment. A shareholder is not entitled to operate 
u- as much as he pleases, but for a reasonable time. 
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{Pratts /.) PARSHURAM DATTARAM V. TaTA 

Industrial Bank, Ltd. 47 Bom 915 : 

25 Bom. L. R. 1083 : A. 1. R. 1924 B. 102. 

- Meeting not held {n accordance with Articles 

of Association or by direction of Court to liquidator tn 
winding up proceedings is not meeting of Company. 

There are proper ways in which a meeting of a com¬ 
pany can be called either by the directors in accord¬ 
ance with the provisions of the Articles of Association 
or by the shareholders on requisition, also in accord¬ 
ance with the provisions of the Articles of Association. 
There is only one other way apart from any special 
Article of Association, that a meeting of a company 
can be called and that is by a direction of a Court to 
the liquidator in winding up proceedings. The mere 
fact that certain persons who happened to be share¬ 
holders of the Company met together at a private 
—house and purported to pass resolutions appointing 
directors and so on, does not make that a meeting of 
the Company. For a meeting to be a meeting of the 
Company it must be a meeting convened in one of 
the ways referred to above and convened strictly in 
accordance with the Articles of Association. {Greaves 
and Chakravarti, //.) KaILaSH CHANDRA DaTTA 
V. SaDAR MUNSIF SILCHAK. 62 Cal. 613 : 

88 I. C. 826 : A. I. R. 1925 Cal. 817. 

- Receiver of Company cannot be appointed — 

C, P. Codcy O. 40 , R. I. 

There is no jurisdiction in a Court to appoint a 
Receiver of a Company except in a debenture holders* 
action when the business and assets of the Company 
are charged with payment of the claims of the deben¬ 
ture holders. If it is necessary to protect the assets 
of a company other means must be sought which are 
provided by the provisions of the Companies .\ct. 
{Greaves and Chakravarti, //.') KaILASH CHANDRA 
Datta V. Sadar MUNSIF SILCHAR. 

62 Cal. 618 : 88 I. C. 826 : A. I. B. 1925 Cal.817. 

■■ ■ —Articles of Association-'Bon?^ fide alteration 

not opposed to memorandum is permissible — Inconsis¬ 
tency with special contract — Contractee^ even if 
shareholder^ is not bound. 

A share-holder in the company must be taken to 
know that one of the incidents of membership of a com¬ 
pany is that the company may, by adopting the proper 
method, bona fide alter its articles in a w’ay which 
may prejudicially affect his interest, and. provided that 
the alteration in the article is not inconsistent with the 
objects set out in the Memorandum of Association, 
and is bona fide made in the interest of the company, 
the plaintiff, as a share-holder, in ordinary circum¬ 
stances would be bound by such an alteration. But a 
special contract may be made with the Company, in the 
terms of or embodying one or more of the articles and 
if an alteration of the articles so embodied is inconsis¬ 
tent with the real bargain between the parties, the con- 
tractee, even though he might be a shareholder in the 
Company will not be bound. A company cannot break 
its contracts by altering its articles. The company 
was a Life Insurance Company. The insured was allot¬ 
ted shares. The insured was entitled under the con¬ 
tract to draw from the company a certain sum on a 
certain date. In the meanw’hile the company altered 
its Articles of Association, by which such sums were 
made payable out of a special fund. At the time that 
the amount became payable to the insured, that fund 
was insolvent and was not in a position to clear the 
debt in a lump. Held : that the effect of the altera¬ 
tion of the articles was that it involved a fundamental 
breach of a contract which the company had pre¬ 
viously entered into with the insured and in respect of 
that contract the article was inapplicable. In respect 
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of that contract, although the insured was a share¬ 
holder in the company, in respect of this debt the 
directors would not be acting ultra vires in paying the 
sum Out of the general assets of the company which 
the directors were at liberty to allocate for the purpose 
of liquidating this and other business claims. Alen v. 
Gold Reefs of West Africa (igco) J Ch. 656 , Baily v. 
British Equitable Assurance Company i 1904 ) iCh. 374* 
Ref. to. British Murac Syndicate, Held v. Alperton 
Rubber Co., Ltd. ( 1915 ) 2 Ch. 186 Ref. to. {Page, /.) 

Harichandan Joga deva V. Hindustan co¬ 
operative Insurance vSocietv, Ltd. 

52 Cal. 239 : 90 1. C. 86 : A. 1. R. 1926!CaI. 690. 

- Liquidation—Members of a Provident fund 

maintained by company—Subscriptions paid by members 
supplemented by contributions from company—Right 
of provident fund holders — Priority—Unsecured cre¬ 
ditors—Share holders—Fiduciary relationship — Pay¬ 
ment of interest ’-Effect of. 

The Alliance Bank of Simla had created and con¬ 
trolled a Provident Fund for its employees. The 
Bank suspended payment and went into liquidation. 
The question arose whether the members of the Provi¬ 
dent Fund had priority over the unsecured creditors or 
whether they were only to rank pari pasu them. 

Under the rules those of the Bank’s employees who 
fulfilled the conditions required for membership of the 
fund w’ere compelled to subscribe thereto and every 
half year the Bank contributed a sum equal to the ag¬ 
gregate amount of the subscriptions of the members 
during the preceding half year. Every half year the 
Bank also contributed interest at a rate not exceeding 
the rate at which interest was paid on fixed depcsit- 
and not exceeding 5 per cent, per annum. The half- 
yearly contributions of capital were divided (by book 
entry) among the members in proportion to a.nount of 
their subscriptions and the half-yearly interest w’as 
paid upon the capital amount from time to time stand¬ 
ing to the credit of each member. The account of 
the fund was kept in the general books of the com¬ 
pany at their head office vvhere a subsidiary ledger was 
also maintained showing the amount from time to 
time standing to the credit of each member. Each 
member was supplied with a pass book which was 
made up and balanced half yearly. In the case of a 
member who was also a customer of the Bank in the 
ordinary sense, his Provident Fund Account was 
wholly distinct from his personal account. As regards 
the mode of collecting subscriptions those who had no 
personal accounts received their salaries in full and 
returned their subscriptions to an office of the Bank 
whose duty it was to collect them. Members with 
personal accounts were credited in those accounts with 
their salaries in full and debited with their subscrip¬ 
tions. Held, that there was a fiduciary relationship 
between the bank and its employees who were mem¬ 
bers of the Provident Fund, that the provision as to in¬ 
terest was not wholly inconsistent with the existence 
of a fiduciary relationship and that the money in this 
fund so constituted never became the property of the 
bank in the sense that the relationship between the 
Bank and the members was merely that of debtor and 
creditor. The amount standing to the credit of each 
member was his property in the possession and under 
the control of the Bank. The members of the fund 
were entitled to priority not only in respect of the 
contributions made by them but also in respect of the 
contributions made by the Bank which contributions 
included the sums equivalent to the aggregate sums 
subscribed by the members and the interest provided by 
the Bank. Consequently the members of the Provident 
Fund were entitled to receive payment in full of the 
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amounts standing to theii .rt-dU in respect nf f“'»l 
in priority to the unsecured creditors and share-holders 

of die Bank, (iee I-iddell 35 'r 

Hallets’ Estate .3 ' h. D. OqO : Expaite Hlave (li.94^ 
i OB ^*^7 • Sinclair v. Brougham ( 19 * 4) •• 

Ref. Isavdersou.C. J. ami RUimrdsom/.) In rc 

Ai-LrANCF. Bank OK Simla. I.TD. 

28 C. W. N. 721: A. I. H. 1924 Cal. 818. 

_ Mam^enirnt—Interference by Court wtth in¬ 
ternal management udicv i ustified—Rt Shts of share¬ 
holders and their minority. SntPrnal 

The Court will not interfere with 
management of the companies acting 
powe®, and in fact has no )»r.sd.cUon to do 

^o. Burland o. Earl; (.90O A- C. 81 = ^ 

:■ Foster (igrO) i C h. 532 Kel. on. In order 

to redress a ^rong done to the 
recover moneys or damages a>»eged to be du 
bv the company, the action should prima fa.te 
be brought by the company itself. Hut an 
is made to the second rule, that is to say, that 
company ought to bring the action "where the pe«on 
agL"nat I hom the relief is sought themselves hold an 
control the majority of the shares in f 

will not permit an action to be brought m “-e name of 
the company. In that case the courts allow ^are 
holders complaining to bring an action in 
names. This, however, is mere matter P 
in order to give a remedy for a wrong which 
otherwise escape redress, and it is obvious *|V ^ 
an action the Plaintiffs cannot have a right 

relief than the company itself would have if it ^ 

Plaintiff, and cannot complain of acts 
if done with the approval of the majority of the share 
holders, or capable of being confirmed by the ”'a 3 orit>. 
The cases in which the minority can „ 

action are therefore, confined to those m which the 
^cls complained of are of a fraudulent >jhar^‘« - 

bevond the powers of the company. A 

am^ple is where the majority are endeavouring directly 
orindirecTly to appropriate to themselves money, pro- 
pertv ^advantages which belong to the company or 
fn w^hich the other share holders are entitled to P^rtiu 
pate No mere informality which can be remedied by 
the maiority will entitle the minority to sue, if the act 
when done regularly would be within the powers o le 
company and the"^ intention of . 

shareholders is clear. yMookirleea^ ^ « 4/9 • 

BHANDV .. L. P. E. PUGH. ^ 88^0. . 

_ Winding up—Fraud—Waiver. 

The mere fact that there has been ^ 
promotion or fraudulent misrepresentation in tne 
prospectus, will not be sufficient to found a winding p 
K as the majority of share-holders may « .yve the 

fraud. {Sn„^rrsim C. J. and /■' 

eiiee. 49 ‘cal. Sk® (1922) Cal. 865. 

_ —Winding up — Shareholders — Liability as 

contributory—Fraud. liability as 

contritXry"*fn%^ proceedings on ^he 

.rels^:pre'tr^^ 

yy.) THE ORIENTA7, BANK O^' 649. 

by promoters before ineorporation- 

oViS"S-.a ..v 


1632 


COMPANY. 

J) suRENDR AAND cov. t'. Punjab Tan- 

NF.KV COY. 68 I. C. 787 : A. I. R. 1928 Lah. 100. 

___ Shares — Liability of share holders — Trans' 

for or forfeiture of shares — Liquidation—Contributa 

rics—Transaction of busiMSs of company -^Absence of 
quorum pr<r^uied by rules—Business done by Circula 
tion—Legality of, . , , , 

A company cannot purchase the shares from a share¬ 
holder. It can accept a surrender of the shares sub¬ 
ject to the conditions and limitations applicable to a 
forfeiture of the shares. Where the facts are against 
it, no presumption arises that an entry of forfeiture of 
shares in the books of the company has been properly 
made. Even after a transfer, surrender or forfeiture 
of the shares, the liability of the shareholder continues 
and he is liable as a contributory on liquidation of the 
Company if it takes place within a year. It is not 
necessary that a list of contributories should have 
been placed before a meeting of the creditors to make 
the share-holder liable as a contributory . .W here un- 
der the rules of business of a company a quorum for a 
meeting of directors is required before they can tran¬ 
sact business, it is not open to a less number of direc- 
toi-s by themselves to transact business by circulation 
even though the rules authorising the transaction of 
business by circulation do not fix any number of direc¬ 
tors among whom the matter should be circulated. 

(Dci'adoss /.) Indian Companies act. In the 

ma ter T 20 L. W. 74 : (1924) M, W. N. 682 : 

matter of. I. C. 94 : A. I. E. 1924 Mad. 703, 

_ Shares— Transfer of^Formalities necessity 

for— Inchoate transfer—Rights of transferee-C, P, 

Code,0.2U AV. 40, 76 , 79 Discretion of 

Directors in recognising transfer. 

A deed of transfer of shares in a company not com¬ 
plying with the formalities prescribed by the Indian 
Companies Act and the Articles of Association of the 
Company, is invalid as against a person who has pur- 
chased the shares in a sale in execuUon held under the 

provisions of 

a mode of transfer for shares in a limited com 
pany, compliance with that mode is necessary before 
property can pass so as to confer title on the transferee 
as 4ainst third persons. A transfer of shares m a 

company otherwise than as is provided by the Indian 
Companies Act and the Articles of Association may 
confer a right in equity on the transferee to compel the 
vendor to execute a proper conveyance and the tran¬ 
saction evidenced by transfer can be regarded as an 
agreement to convey capable of being 
an absolute conveyance by compliance with the pres¬ 
cribed formalities. Until then, the transfer is inchoate 

and the transferee cannot claim priority over a Court 
auction-purchaser of the sh^es. ^* 902 ) 2 K. B. 427 
and 40 Mad. 1 134> Foil. 3» Bom. 76 , Not Foil. 

Obiter It is open to the Directors of a CoypMy 
in the discretion vested ‘he™ 

Indian Companies Act and the Articles ^ssMiation 
to refuse to recognise the purchaser of the sh^ Of 
the company in a Court auction as a shareholder in 
the company. {Kumarasivami Sastri and Deva^s% 
J /.) tadepalli Nagabhushanam Sri 

Ra'machandra Bag. . 

80 M. L. T. 231 (H. C,) : 15 L. W^«0 . 

(1922) M. W. N. 331 : 42 M. 1. J. 449. 

_ Liquidation proceedings—Only tioo Virectors - 

One of them disqualified to vote—The other Derector 

The appellant company consisted of only two share¬ 
holders. These were also the Directore of the Com- 
uanv The articles contained a clause whtch provuiea 

t^hat any Director who was interested in any copUact 
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with the company was disqualified to vote on ques¬ 
tions in which he was interested. One of the Direc¬ 
tors was the Governing Director of the respondent 
company w ho was a creditor of the appellant company 
and who p;esenied a petition for the wincing up of the 
appellant company. The other Director opposed the 
winding up of the company. Held, that the other 
Director alone was competent to act for the company 
as a whole in the proceedings. {Carr atid Mauiig Gyi, 
JJ.) BOWDENS, Ltd V British Plumbing AND 
Sanitary Engineering Co., Ltd. 4 Evr. L. J. 36; 

88 I. C. 331 ; A. I. R. 1926 Bang. 241. 
COMPARTMENT. See RAILWAYS ACT. 
COMPENSATION. 

See ( 1 ) Cr. P. Code, S. 250 . 

( 2 ) Land acquisition act. 

( 3 ) T. P. act, S. 51 . 

COMPETENT COURT. 

See (i) Civil Procedure Code, S. h. 

( 2 ) Practice—Jurisdiction. 

COMPETENT PERSONS TO DEPOSE AS WITNESS¬ 
ES. See Evidence Act, S. 118 . 
COMPLAINT. See CR. P. CODE, SS. 4 AND 199 TO 
203 . 

CCMPLETION OF IRANSFER. See T. P. ACT, S. 54 . 
COMPOSITION. 

See (1) DEBTOR AND CREDITOR. 

( 2 ) T. P. act, S. S 3 . 

COMPOUNDING CIFENCE. See CR. P. CODE, S. 345 . 
COMPOUND INTEREST. See INTEREST. 
COMPROMISE. 

See also (i) P- CODE, O. 23 , R. 3 . 

( 2 ) Registration Act, S- 17 ( 2 ) {vi). 

" — Constructiun—A provisivnal comprotnist coti' 

fers no title unless the provision is satisfied. 

Where a compromise w as arrived at between the 
alleged sharers in a certain property, by which the 
question as to giving share to appellant was to be 
referred to arbitration but the question was never so 
referred, held, that such a compromise is not effective 
as It was only a provisional one. {Lord Sumner.') 

Karimunnessa Khatun 7. Mahomed Fazlul 
Karim. 88 I. C. 149 : A. I. R. 1925 P. C. 70 (P C.). 

- ■ — Binding character of — Consensus ad idem— 

Necessity for—Interposition of third party to fix'■ 
aniotint—Conclusive or leading element in contriluttng ! 
to compromise- Compromise by cottnsel—Compromise \ 
empo^uering counsel for opposite party to fix amount — j 
Legality of. i 

A suit, which had been heard for two days, was on i 
the representation of counsel on both sides that it was 
likely to be settled, passed over. Later in the day- 
counsel for the defendant stated that the case was 
settled and that the terms would be put in later. W'hat 
happened was that counsel for both parties left the 
amount to which the plaintiff was entitled to be fixed 
by the coun.sel for the defendant. The counsel named 
a certain sum, but on the plaintiff being informed of 
it, he repudiated the suggestion that the counsel’s opi¬ 
nion was final. On an application by the defendant 
asking that the terms of the settlement arrived at 
might be recorded and decree passed in accordance 
therewith, the question arose whether the parties to the 
compronjise were truly ad idem. Held, that though 
the impression upon the minds of counsel for both 
parties was that the settlement had been achieved, yet 
in point of fact there was a misapprehension as to the 
exact ambit of the terms of that agreement, that as the 
defendant’s counsel was under the impression that his 
interposition was merely to be accepted as a leading ^ 
and predominant element in contributing to the com- 1 
promise, while the plaintiff’s counsel thought that it j 

Q. D.—VOL. I—103 
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was to be conclusive, the parties were not ad idem in 
connection with the compromise and that the same 
had failed as a settlement of the suit between the 
parties. Semble : Express authority on the fart of 
counsel from the client is necessary to ei'title counsel 
to commit the fortunes of his client to the determina¬ 
tion of the counsel for the other side. {Lord Skaiv.') 

Jagatput Singh Dugar v. Puran Chand. 

36 M.L.T. 136 : 26 lorn. L. R. 772 : £0 I. W. 671 ; 

(1924) M. W. N. 646 : I R. 6 P, C. 145 : 
10 0. & A. L. R. 1011 : 1 0. W. N. C98 : 83 I C. 380 : 

A.I.R. 1924 P C. 200 : 47 M. L. J. 136 (P.C.). 

— - Effect on other suits. 

j When parties aie competent to put an end to litiga¬ 
tions and do put an end to one litigation by which 
other litigations are also put an end to, no Court with 
judicial notice of the compromise can proceed with the 
hearing in other suits. Where the filing of further and 
special vakalatnamas was intended in the minutes of 
compromise, but the parties knew w hat the terms were 
on w hich the suit was to be compromised and had as- 
i sented to these terms and did not consider that it was 
I necessary to file any further and ‘special vakalatnamas 
and treated the compromise as binding upon them and 
acted upon it held, that the compromise bound the 
parties. {Sir John Edge.) SOURFNDRA NaTH z/ 

, Hekamba Nath. (1923) M.W.N. 734 : 

I 33 M.L.T. 294 : L. R. 4 A. (P.C.) 138 : 84 I. C. 721 : 
i A. I. R. 1923 P. C. 98 : 45 M L.J. 4c3 (P.C.). 

— — Constrtiction. 

On the construction of the words “ the bond is 
allowed to stand good as before, i. e„ the principal 
interest and compound interest will remain due from 
me.” Held, that they constitute no more than a re¬ 
servation of the rights whatever they may be, and 
that they do not constitute an admission of a legal 
necessity either of the principal amount or of the rate 
of interest or compound interest. The compromise 
terms would not constitute such proof of a justifying 
family necessity as would be sufficient to discharge the 
plaintiffs (mortgagees) from the omes of proving that 
there were special circumstances which entitled mort- 
! gagor to pledge the joint family property on excessive 
terms of interest or compcund interest. {Lord Par‘ 
moor.) Ram BUJHAWAN V. Nathu Ram. 

2 Pat. 285 : 60 I. A. 14 : 4 P. L. T. 29 : 

32 M. L. T. 129 : (1923) M. W. N. 382 : 

38 C.L.J. 26 : 25 Bom. L. R. 668 : L. R. 4 P. C. 75 • 
18 L W. 768 ; 1 Pat- L. E. 445 : 28 C.W.N 446 : 

A. I. R. 1923 P. C. 37 : 44 M. L. J. 615 (P. C.). 

- Construction — Easement—Light and air^ 

Obstruction to—Ancient light. 

In a prior suit between the parties for the closing 
of two windows alleged to have been unauthorisedly 
opened, the parties entered into a compromise under 
which the plaintiff secured the closing up of one of the 
windows and the defendant .secured the maintenance 
of the other window' with liberty to heighten it by one 
foot, if that were possible, otherwise to leave it as 
it was before suit. Held, that the effect of ihe com¬ 
promise was to give to the window that was maintain¬ 
ed the character of an ancient light together with all 
the advantages and disadvantages attaching to such 
light. {Mcars, C. J. and Piggett, J.) GUR PRASAD 
MUKERJIz/. BiSHUN DaT. L. E. 5 A. 262 ^ 

79 I. C. 349 : A. I. R. 1924 All. 816. 

- ^—Parties agreeing to abide by deeisiem of Court 

—No appeal. 

Where parties to a suit agree to abide by the decisic i 
of the Court it is not open to either to question tr. 
correctness of the decision in appeal. {Baner/eeau. 
Gokul Prasad, J J.) SHAHZADI BEGUM V. MUHAVi- 
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COMPBOMISE. 

mad IBRAHIM. 19 A.L.J. 14 : 59 I. C. 787 : 43 A. 266 — 
_ One party agreeing to accept the other A ^ 

tcnant—Agrecment to lease—Registration. ' 

' a .olenfmah which was for all 

a mere record of certain agreement which the parties don 

Lc wine to out of C'.oart for the settlement of their m . 
differences existing at that time 

Diaintifts agreed to accept the defendant as tenai . 
with certain rights and a certain rate of rent and to tiff 
cive effect to which a formal document in the shape con 
r;: Ribuliya. would in future be executec by the s^e 

defendants, is not a lease Ref The Ten 

is not compulsorily registrable 39 ^ • 663 Ref. 1 he r^n 
document was in effect merely a record of an oral Al 
agreement between the parties which was reduced 

the form of writing °"'>''^y", 7 °ftlAxrMuTLni — 

Cumu.ir, //•) ALAM r.. 

SUKENDKA KUMAR KaRKOKMA. ^ ^ 

Compromise embodying terms beyond the subject^ wf 
matter of the suit may be recited in the decree wh cb lai 
should be passed in accordance with part of the re, 

rnmoromise which relates to the suit. {Mnherue and cl 

JiVAN KRISHNA .. CHANDRA tn 

- Construction of agreement not barred. In 

Thouch a party to a compromise cannot contest its m 
binTiing'::Lrrcter, he is not precluded ^-m raising a 3. 
question which turns on the consyuction of the agree^ / 
tlfpu arrived at. {Richardson and 11 uda, Jj>) 
Mathura Debya f. beJoy Singh 62 l.c 627 (Ca ). ^ 

_ Jnterpretation of the word nulad . ^ 

Where the words in the compromise were 

aulad io hogi wo sab malik hogi . the word aulad c 

is used in its generic sense and includes male and p 

fe^le children, r.4 P- R- 

guidance for the interpretation of the word 

fhan 89 F. K. *889. P.s<ie^o/, 
r r ^ SaidaN v. Fazal. a. I. R. 192.^ i-an. aio. 

ilJ_ Binding nature of—Alienation by ioidow—\ 

Suit to set aside—Compromise—Subsequent claimants 

Hi^du'widow in possession of husband’s estate 
alienated it in favour of her son-indaw. The rever 
si^e^ brought a suit for declaration that the alienation 
was null and void. To avoid a costly and protracted 
litigation, the parties entered into a compromise a. a 
result of which they made certain arrangements for 
the enioyment and disposal of the properties. Held, 
that the^compromise was valid and binding on per^-ons 
deriving titles from the alienee. It was also not com¬ 
petent to plaintiff who had not been born at the date 
of the compromise to impeach it by a suit. {Broad 

tay and Abdul Qadir, // ) ^ 

FAKIRIA. 4 Lah. L. J, 27 : A. I. R. 1922 Lah. 115 ( ). 
___ Doubtful questions of law or . act Waiver 

Compromise. , , • _ 

When doubtful questions of law or fact have arisen 

between two parties and each of them has agreed to 
waiver what he honestly believes to be his lawful claim 
in whole or in part, the transaction amounts to a com¬ 
promise, the waiver or abandonment either fide 

furnishing the consideration, provided of course that 
both parties had equal knowledge of the facts and 
equal opportunities of ascertaining their rights A 

compromise entered into in good faith and with be¬ 
lief that it is best in the circumstances by a collateral 
having right to object to an alienation, is binding on 
the persons succeeding to his interest. 


COMPROMISE. 


- Compromise finally settling parties' rights — 

Retraction by one party does not release the other. 

Where there is a compromise, which finally settles 
the lights of the parties and nothing more has to be 
done to give effect to it, the conduct of the executant, 
in acting in a manner inconsistent with the compro¬ 
mise will not justify the other party in repudiating 
it. 31 Cal. 584 . Dist. and 7 M. L. T. 33 , Foil. Plain¬ 
tiff granted a permanent lease to the defendant in^ a 
compromise between the two. Subsequently, plaintiff 
sued for possession of the land. Held, that plaintiff 
was not debarred on account of this from suing for 
rent {SPencer and Ramesum, J J.') KUPPUSWAMY 
AIYArV B R- R- SeTHUPATHI. 22 L. W. 258 : 

90 I. C. 973 ; A. I. R. 1925 Mad. 1282 : 

49 M. L. J. 462. 

_ Doubtful claims—Even limited owner repre¬ 
senting estate can validly compromise so as to bind 

Where the defences raised by a limited owner 
while to a certain extent personal to him were in a 
lar<»e measure inseparable from the estate which he 
rep^sented. and the claim that was put forward was a 

I '-’aim against the estate and if the claimant succeeded 
making out that the family was undivided, the 
■nited owner would get nothing. Held, that the 
nited owner can validly compromise claims of this 

it,,re. 38 I- A. 87 ; 33 All. 356 (F- C.) ; 49 I. A. 

12 (P. C.), Foil, {spencer and Venkatasubba Kao, 

/ ) P. RaJAGOPALAN V. V. Kamamurthy. 

^ 18 L. W. 491: 73 I. C. 284 : 

A. I. R. 1924 Mad. 301. 

- Effect of—Not a transfer. ^ 

Where there is a bona fide compromise of disputed 
laims under which each party gets a portion o' Jb® 
iropeity in dispute, the proper view is to hold that 
whatever each got under it, was in recognition of his 

intecedent right and not by way of 

he other. i I. A. 157 ; 38 I. A. 87 R-ek {.DalaU J. 

C. and Wazir Hasan. A. J. C.) MT. INDARKUAR ^ 

MT N AND Rani Kuar. 100 . l.j.odi: 

1 0 . W. N. 67 : 80 I. C. 333 : A. I. R- 1924 Oudh 273. 

- Mistaken view of law. , c t 

A compromise of a disputed title or a doubtful 
right is not rendered invalid because it proceeds on a 
wron® legal ground. The justification for the com- 
promtse is that the parties do not know 
Courts will ultimately decide and prefer to se.tle 
the matter amicably and avoid the expense of further 
litigation. If a compromise could be attacked on the 
ground that if the issue had gone to trial the Court 
would have decided it differently, the whole object of 
the agreement would be defeated and no compromise 

r“ K»‘.t si?;;"';'Kvf‘; m«« 

_ Admissi'^n—Evidential value is title. 

>en Where the compromise is not binding on the parties, 
to any recital in it is not of much value as 
lim Parties are often willing to make adrnissions the 
)m- purpose of effecting compromise, to which it 
ide unf^r to hold them, if compromise falls through. 

hit ToZisls and Lyle. A. /. Cs.') KUAR NaGESHAR 
ind SAHAIt^. SHIAM BAHADUR. 9 0 J; * 

A 74 I. C. 256 : 26 0. C. 33 : A. I. R. 1922 Oudh m. 
be-_ Inchoati—Actings of the parties — Estoppel. . 

sral Even where a compromise or 
on dered to be defective or inchoate and insufficient to 
way make a final and validly concluded agreement, the sub- 
62 : sequent acts of the parties may be such as 
133. 1 all defects. In fact, when the actings and conduct of 



CIVIL, CRIMINAL & REVENUE 


1638 


1637 

COMPROMISE. I COMPROMISE DECREE. 

the parties are founded upon it, as in the case of a part agent of the appellant acquiesced in the settlement 

performance of an agreement the locus penitentiae though under protest proposed by the counsel in 

which exists in a situation where the parties started the interest of his chief and that he accepted it 

upon nothing but an engagement which is not final I when every attempt to raise money necessary 

or complete is excluded, for equity will support a I to satisfy plaintiff's claim failed, the decree 

transaction, clothed imperfectly, in those legal forms I was binding on him. Two propositions are well 

to which finality attaches after the bargain has been I settled : first, that express authority is not needed for 

acted upon. The conduct of minors however cannot I a counsel to enter into a compromise within the scope 

be pleaded in defeasance of their rights to repudiate of the suit ; and secondly, where there is limitation of 

the act of their guardians during their minority. But if I authority and that limitation is communicated to the 

their guardians had acted for their benefit: and after I other side, consent by counsel outside the limits of his 

attaining majority they continued to derive the benefit authority would be of no effect. i^Das and Bucknill^ 

which the transaction conferred on them, it is not open //.) NILMONI ChaUDHURI v. KedaR Nath 

to them to take advantage of the absence of registra- DaGA, 3 P. L. T. 371 : 1 P. 489 : 

tion, particularly when the parties can no longer be 67 I. C. 96 : A. I. R. 1922 Pat. 232. 

restored to their old positions without material pre- r'OMPBmvTT^^T? nirpppv 
judice to the interest of one of them. {Kankaiya Lai, COMPROMIbE DECREE. 

y. C.) RaGHUBAR V. Ram BhaROSE. See also (i) C. P. CODE, O. 2 j, R. 3 . 

8 0. L. J. 392 : 66 I. C. 412 : ( 2 ) COMPROMISE. 

A. I. R. 1922 Oudh 217. ( 3 ) DECRtE. 

- Parties — Obligations — Conditi'mal decree. (4) REGISTRATION ACT, S. 17 (2) (vi). 

Where several obligations are imposed upon parties - ■ Settlement by limited owner — Reversioner 

to a compromise, who also get several rights, and a when bound. 

party comes to a Court to enforce his rights alone, the Settlement of bona fide dispute made on compromise 
Court has power to pass a decree in his favour, condi- by a limited owner is binding on reversioner. {Ryves 
tional on his performing hi« obligations towards the Prasad,//.) NaRAIN SinGH v. Ra} 

other parties. {Wazir Hasan, A. /. C.) Amir ALI KUMAR. 20 A. L. J. 251 ; I. R. 3 A. 229 • 

z/. IQBAL ALI. 24 0. C. 22 : 61 I. C. 312 ; 66 I. C. 62 : 44 A. 428 : A. I. R. 1922 All. 217. 

8 0. L. J. 287. -- —failure to comply with terms and consequent 

- Effect of—Parties cannot resile frotn. forfeiture of rights thereunder—Court can relieve in 

Where a dispute is settled and the terms of the proper cases. 
settlement are embodied in a compromise, none of the One Court cannot bind all Courts in future by decid- 
parties can resile from the conditions. {^Daniels and ing that no consent decree can possibly be departed 
Wazir Hasan, A. /. Cs.) Rampat v. Durga from even when justice and equity demand it. It is 
BhaRTI. 7 0. L. j. 547 ; 69 I. C. 440 : 23 0. C. 303. | the privilege of the High Court to administer equity, 

- ffindu Lai 0 ‘-^Compromise between and, in follo\Ying the principles of equity, to relieve 

■owner and persons who have nohonz. claim at the \ digAiusK forfeiture, if it considers the nature of the 
time of compromise—Not binding on reversioners. case requires it. 16 Bom. L. R. 668 , Not Foil. 

An alienation by way of compromke entered \TiXo\i^Macleofl, C. /. and Coyafee, /.) NaRAYAN BaPUJI 
between a limited owner and persons who have no v. RaJiMAL MOITRaM. 27 Bom. L. R. 1453 ; 

hona fide c\a\m to x\\t property at the time of compro* A. I, R. 1926 Bom. 81 

mise is not binding on the reversioners. 3 Pat. L. J. -- Execution beyoiui time allowed by the decree 

83 Ref. to. (^Adami and Sen, //.) BaU NaTH is barred—-Pime of essence—V^orying terms. 

Rai V. Mangla Prasad. 1925 P. H. C. c. 271 : It cannot be laid down in the hard and fast way as 

90 I. C. 732 : 6 Pat. L. T. 731. being a universal proposition capable of no explanation 
- Doubtful claim and bona fide settlement or deviation, that a consent decree differs from a con- 

thereof bind the parties though suppositions turn out tract inasmuch as its terms can never be varied except 
later to be wrong. by consent. On January 29 , 1920 , the parties arrived 

An agreement entered into upon supposition of right at the compromise in question. There was a provi- 
or of a doubtful right though it afterwards comes out sion in that compromise for the payment by the ciefen- 
that the right was on the other side shall be binding dant of a certain sum of money and the building of a 
and the right shall not prevail against the agreement of new wall within two months from the date of that com- 
tbe parties ; for the right must always be on one side prornise. Admittedly the money was not paid nor the 
or the other, and therefore the compromise of a doubt- wall built within the two months. Nothing was done 
ful right is a sufficient foundation of an agreement, by either party until the defendant took out the execu- 
“ Undoubtedly parties entitled under different events tion. There was no evidence at all of any intervenin<» 
may, while the uncertainty exists, each taking his acts of the parties after the date of the decree"^ 
chance effect a valid compromise.” The Courts re- There was, therefore, a lapse of time of just over one 
cognise the rule of equity as to agreements by way year from the date fixed by the compromise for the 
of compromise particularly in family arrangements performance of the acts. Held, that time was the 
and agreements entered into with good faith, honest essence of the contract; the defendant was out of 
intentions and full disclosures between the members Court because he was a year out of time and no waiver 
of a family. The adjustment of the rights among or a new agreement had been shown to have taken 
themselves will not be disturbed because it Is founded place. But supposing time was not of essence of the 
upon a supposition which ultimately turns out to be , contract the defendant could not even then after an 
incorrect. Prasad and Foster, //.) JaGRAM une:^plained delay of one year obtain specific perform- 

SaHAY z/. RuPNARAIN MaHTON. 5 P. X. T. 375 : ance of this agreement. (^Marten and Fawcett, / / ) 

84 I. C. 208 : A.I.R. 1924 Pat. 736. SHANKER SaKHARAM v. RaTANJ PREMJI. 

- Countel exceeding poaver. 47 B. 607 : 25 B.X.R. 328 : A.I.R. 1923 Bom 441 

Where the applicant challenged the consent decree '-^— Alteration—Powers of Court—Dekhan Agrd 

on the ground that his counsel misapprehended against ; culturists* Relief Act, S. IS'B. 

instructions on the facts proved that the A Court cannot alter the ternis of a consent decree 
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A consent decree ■"=>' 1 - 'vithout complying with the _ 

45 Bom. 1123 : 62 I. C. 634 : 23 Bom. L. R. 603. Pi 

_ AUr/^a^^ suii—A^o final decree necessary. to Iv 

Compromise decree makes it unnecessary to pass a com! 
final decree and property can be sold without a final 1 the 
See andPalton. //.) HeMENDUA LaL dece 

«;iNrH Deo v Fakir Chandra Datta. 1 thvic 

SINGH ^ JJ 621 : 74 1. C. 929 : 50 C. 650 : man 

27 C. W. N. ^ ^ ^ ^^23 Cal. 626. othe 

A~com^omiS dec'i^eYs just as binding on the par- plaii 
greater validity than the compromise itse f. 

Ue and Panton. JJ.) KaJENDRA KUMAR ^OSE ^ to 

BISWARUP Dey. 64 I. c. 6C3 : 35 C. L, J. 173. Hei 

_ Matters not directly tn issue. I 

A compromise decree, as regards matters not direct- par 
Iv in issue in the suit cannot be enforced in execution he 
but the decree evidences the agreement entered into Pr 
as regards those matters. <^NciL>boutd 

Wy.y/.) ,^3-3^ ^, 5 "^ W.T 990^^ ^ 

Right to forfeiture—E.,uilatlc turisetiettou, a c 

Although a consent decree embodies a right to for- 1 t^ 
feiture, the Court can grant relief against forfeiture, as Dl 

irwouid.in the absence of such a consent decree and 
in case of suit to enforce the compromise. \\ here a j 
consent decree directs payment on a certain date time 

d“;rmTr;ayL :!:r. -cS'.%"! '!i! 

FUUHer^J.-) KANUAPP^ NaG «AN WAK. _ ^ fit 

- Consent by pleader uithout defendants Per- fr 

,mission—A^o loss caused to the defendant—Order <vas II 

^^^A^^consent order was allowed to stand 
defendant did not suffer any Z 

order though the defendant contended ^ ^ 

■cchci consented to the order being passed by the Court 

SFfsarxr;’,' 0 = 7 .; 

T. SURANNA. ^ ^ ^ ^ ^ 278 . t 

__ Setting aside—Fraud of Agent—Centeuts— U 

s r.TSS‘ 51 -- 

ance of the contents is not maintainable. The remedy 

open to the party is an JT) 

rate suit. {Oldfield and Venkatasubba Pao, //■)] 

ALAMELU V:7i922) M. W. N. 495 : 

70 I. C. 425 : 31 M. L. T. 132 : 
A.I.R. 1922 Mad. 446 : 43 M. L. J. 290. 

—- Afature of, . . 

A compromise decree only represents a control 

added to It. ./• 89 I. C. 926. 

^.i^^LL-^Execution—Decree creating charge Charge 

rnn he enforced in execution. 

Where a decree was passed in terms of a compro- 
mise which directed that in case of failure in payment 
up to a certain date by judgment-debtor of the decre¬ 
tal amount, the amount was to be a charge on certain 
property of his. Hold, that that charge was enforce- 

^bl^n'xecution of that decree and no s^parate^u.t 

was necessary. (K.nkhtdt, A. J- O MX. '’AlUA 
BAI n. DHANRAJ. 8 N. L. j-9 .86 1 b. H . 


COMPROMISE DECREE, 

A. I. a. 1925 Hag. 239. 

_ Can/iot be set aside only as to a part onerous 

to Plaintiff ^ and retained intact as regards the rest. 

Plaintiff sued M alleging that he was adopted by M 
to her deceased husband D. The suit ended m a 
compromise. The terms of the conrpromise were that 
the plaintiff be declared the adopted son of the 
deceased D, that the plaintiff and the defendant 
divide D’s property between themselves and each, 
manage his or her own share unhampered by the 
other : and that on the death of either one of them, 
the other should succeed to his or her share. The 
pl^,ntiff subsequently sued M aUeging ‘hat the com¬ 
promise was void and not binding on him for the 
reL^i^ amongst others that it created a novel line of 

I tecent repugnant to Hindu Law and sentiment. 

HM that tlie terms said to be contraiy to Hindu 
Law were agreed to on his behalf as an inseparable 
oar^ of the fomproraise which was to his benefit and 
he must be held bound by them (Kotval aud 
^ A a r Cs ) YaDORAO r. MIRABAI. 

Prideaux. A. J.C^sA ^ ^ a. j. 1924 Hag. 180. 

_ No fraud or collusion—Decree ts effective. 

Where there is no allegation of fraud or 
a compromise decree is -j MaHA 

test. {Dalai. J.C. /' V/kCH 

DEO BaKHSH SINGH - sO ^ ^ 

A. I. B. 1924 Oudh 34. 

r. 

n —^P^o^m^re Tenors'’operative when it is em- 

bo^ie^n^he decree. Therefore ‘f ‘he 

E fixes any time for the doing of an act, the ^ 

4 . be calculated from the date of the ^ v 

r- from the date of the comp^niise. , /• 

^7. ILAHI KAZA khan r. MT. TaI A ^ ^ ^ 

, A. I. B. 1922 Oudh 146 (1). 

ch_ Extension of time to pay money-Penver of 

IVt ^"'where a compromise decree providing for payment 
10 each case whether time was of the essence of the 

'li 

y to U. DURGA das NARAIN. ^ ^ : 

^ 1924 P H. C. C, 122 : 5 Pat. 1- a* wi . 

Z: 82 i. C 505 -. A. I. S. 1924 Pat. 38^ 

epa_ Coustructiou-Oterro for delivery of lande 

r/.) ,„/(/r reuU a,ul profits-Collection of rent before such 

132 : undertook to deliver possession 

290. then e,xisted together \Mth the ^ ^ to 

tract lloiVthrp^perty thereafter in a ^fucmiy capacity 
uoer- and for the purpose of handing over the ' 

DEO the appellant. Where therefore the 

926. 1 down certain trees on the land and , c 

tohis own use then he was acting in breach of the 

i;s: jSVSr'y.ruS^o 'plSSi 

.suit GaJadharP«asad^Sahu^ ^ ^ ^ 

J.7l;_ Compromise by pleader without instruetums 
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COMPROMISE PETITION. 

fro7n Party and loithout his consent — Valid if bona 
•fide, in ihe interests of the party. 

On principle, there does not seem to be any reason 
for interfering with a compromise consented to by a 
pleader duly authorised in this behalf, unless fraud or 
collusion is imputed to the pleader. (^Jivala Prasad^ 
J.) LaURENTIUS EKKA V. DUKHI KOERI, 

4 Fat. 766 : A. I. R. 1926 Fat. 73. 

COMPROMISE PETITION. 

(1) c. P. Code, o. 23 . 

(2) Compromise. 

COMPULSION. 

(1) Contract act, S. 16 . 

( 2 ) Pardanashin Lady. 

COMPULSORY DEPOSIT— C. P. CODE, O. 2r, 

R. 84 * 

COMPUTATION OF TIME.—LIMITATION ACT, 

S. 12 . 

CONCEALMENT OF BIRTH.— PENAL CODE, 
S. 318 . 

CONCILIATION. 

See (i) Arbitration. 

( 2 ) Award. 

( 3 ) C. P. Code, Sch. II. 

( 4 ) Dekhan agriculturists* Relief Act. 

CONCURRENT FINDINGS. 

See (0 Practice. 

( 2 ) Privy Council. 

CONCUBINE.— HINDU Law— MAINTENANCE. 
CONDITION. 

See ( I) Deed—Construction. 

( 2 ) Evidence Act, S. 92 . 

( 3 ) Succession Act, Ss. 99 — 124 . 

( 4 ) Transfer of Property Act, Ss. 10 — 
20 . 

( 5 ) Will—Construction. 

CONDITIONAL GIFT. 

See (i) Succession Act, Ss. 113 — 124 . 

( 2 ) T. P. Act, Ss. 25 — 29 . 

CONDITIONAL SALE. 

( 1 ) mortgage. 

( 2 ) T. P. ACT, S. 58 . 

CONDUCT. —See Evidence act, S. 115 . 
CONFESSION. 

See (i) Evidence act, Ss. 24 — 30 . 

( 2 ) Cr. p. Code, Ss. 164 , 364 . 

( 3 ) Criminal Trial. 

CONFIDENCE —See EVIDENCE ACT, Ss. 126 — 129 . 

CONFIDENTIAL COMMUNICATIONS,—EVI¬ 
DENCE Act, Ss. 122 , 126 — 129 . 

CONFIDENTIAL RELATION. 

See (0 Contract act, S. 16 

( 2 ) Evidence Act, S. m. 

( 3 ) Trust. 

( 4 ) Trusts act. 

CONFIRMATION OF AUCTION SALE.—.y« C. P. 
Code, Oi 21 , rr. 90 — 92 . 

CONFISCATION. 

See (i) ACT OF State. 

( 2 ) Crown. 

( 3 ) Grant. 

( 4 ) Hindu Law—^Joint Family. 

( 5 ) Penal Code, Ss. 121 , 122 and 124 -A. 
CONFLICT. 

-- —of decision C, P. CODE, S. 11 . 

of Equity. See PRACTICE. •' 

r-^nf Evidence, Practice. 

Ml. ' , . . • . ., t 


CONTEMPT. 

CONFLICT OF LAWS. 

See (l) INTERNATIONAL LaW. 

( 2 ) INTERPRETATION OF STATUTES. 

( 3 ) Negotiable Instruments Act, Ss. 134 

—137. 

(* 4 ) Practice 

-of Rvl ngs. yif^^ Practice—PRECEDENT. 

CONJUGAL RIGHTS. 

See (i) Husband and Wife. 

( 2 ; Restitution of Conjugal Rights. 

CONNIVANCE. 

See (i) Abetment. 

( 2 ) Acquiescence. 

CONSENT. 

See (i) Acquiescence. 

( 2 ; Estoppel. 

——-Decree. 

See (i) C. P. Code, S. 96 AND O. 23 , R. 3 . 

( 2 ) Compromise. 

-Order. See C. P. CODE, S. 96 AND O. 23 , 

R. 3- 

CONSEQUENTIAL RELIEF.—y^if SPECIFIC RELIEF 
ACT, S. 42 . 

CONSIDERATION. 

See ( I) Contract act, Ss. 2 and 25 . 

( 2 ) Evidence Act, Ss. 162 and 103 , 

C 3 ) Family Arrangement. 

CONSIGNMENT.— RAILWAYS ACT, S. 72. 

CONSIGNOR AND CONSIGNEE— RAILWAYS 
ACl', S. 72 . 

CONSOLIDATION. 

See (i) Mortgages. 

(2) T. P. ACT, Ss. 60 AND 61. 

-of appeals. See C. P. CODE, S. 151 . 

-— -Suits. 

(0 c. p. CODE, s. 151. 

( 2 ) PRACTICE. 

CONSPIRACY, 
yif^ (i) TORT. 

( 2 ) Penal Code, Ss. 109 to 114 . 
CONSTRUCTION. 

yif^ (i) CONTWACT—Construction 

( 2 ) Deed-Construction. 

( 3 ) Hindu Law—will. 

( 4 ) Lease—Construction. 

(s) mortgage—Construction. 

(6 ) Will—Construction. 

CONSTRUCTION OF STATUTES,—y^^ INTERPRETA¬ 
TION OF Statutes. 

CONSTRUCTIVE ESTOPPEL. 

See (i) C. P. Code, S. II. 

( 2 ) Evidence Act. S. 115 . 

CONSTRUCTIVE NOTICE.—y^^ T. P. ACT, S. 3 . 

CONSTRUCTIVE TRUST. 

y^^ (i) Trust. 

( 2 ) trusts Act, Ss. 80 — 94 . 

CONSUMMATION OF MARRIAGE.—yu^ MaHOME- 
DAN Law—Marriage. 

CONTEMPORANEOUS AGREEMENT. , 

y^^ fi) Deedt—Construction. 

( 2 ) Evidence Act, S. 92 . 

CONTEMPT. 

-T-- Newspaper criticism — Immediate, apology — 

Effect of. 

It is not always a defence to a rule for contempt of 
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Court that a newspaper guilty of contempt imme¬ 
diately afterwards published an g' 

(,T/,rr/rW, C. /. and Crump. 

T^ir-L-n HAl T /it rL- 25 Bom. ii.il. iU< • 

- 313 ' ?2 I. C. 73 . A. I- 

_ .—Repetition of itcsHscncc condoned tn t/te past 

cannot be remedied by apology. Uy, 

An apology does not remedy the evil caused y 

publication of objectionable matter If 
acts in the interests of the admimstratton of )ustice, it 
is clear that while an apology may be to some extent 
reparation on the part of the offender ; it can"°t “''eo 

take and counteract the mischief already done by the 

original publication. Where the publication is due to 
r.epe.i.ion of negligence which has been cemdoned 
in the past, an apology becomes little more ‘Jan mi 
idle form, (.l/.r AW, C. /. and 

DUKE PICKTHAI.I,, ^ j ‘'gjg ^ I. C. 73 

A. I. R. 1923 Bom. 242 

_ Critii-ism in neiospaper imputing judicial 

didionesty to Judges is contempt. 

Where^the article as a whole would leave on the 
mind of an ordinary reader the clear impression tha 
iniustice had been deliberately done on political 

orounds to some of the accused who were 
fnnocent, in other words, it attributes judicial dis 
honesty to the Judges, Aeld, such an article constitutes 
a contempt of Court. The Court has to consider the 
natural and probable effect of the article 
the intention of the editor. Any unfair criticism o 
Courts or Judges constitutes such an interference with 
Uie adminbitration of justice as should be Punf ed 
The tendency of such criticism is to undermine the 
dignity of the Court and in the end to embarrass the 
acfmlll^ration of justice. The High Court will not act 
so much to protect the dignity of its as in the 

interest of the administration of ]\isuce. Afaclcod, \, 

Tt T^diryn, (1899) A. C. 549 ; v. Cray. {1900) 

■9 O B 76 ■ Bom. 240 Foil. (SAa/i. Ag. C. /• and 

Cnmp^j'.) Emperor ^’ 72 “? - 

23 Botn. L. K. 15 i 24 Cr. 

_ Scandalous attacks on Courts integrtty 

Hii'h Court can commit for contempt. 

In matters of contempt the Court acts not d«Jend 
the dignity of any Court or Judge but to safeguard the 

proper administration of justice ®"d *'>.6?’®“''® 
confidence of the public in that administration sh^all 

not be in any way impaired. The High Court has 
iurusdiction to punish for contempt a person "•1’° ■wakes 
scandalous attacks on its integrity and imparti^ity. 
fMarUn a.ud Crump. J J.-) ^ATYABODHA RAM 
CHANDRA Ada BADDI, In re. 24 Bom. L. H. • 

23 Cr. L. J. 644 : 69 1. C. 84 ; 47 »<»“• 

A. I R. 1922 Boni. 426. 

__ Ill-treating attorney's clerk who has come to 

serve notice is contempt-Positive denial by t^rty of 
charge does not in itself exempt him from puntshmenU 
The jurisdiction to punish for contempt cf Court i.> 
inherent in the High Court as a Court of 
Record. But the Court always exercises its power of 
punishing for contempt with great forbearance and acts 
with scrupulous care. It is ordinarily vep^ chary m 
punishing people for contempt, and when the occ^ion 
arises, it deals with suchlquestions in the interest of the 
Dublic, bearing in mind that the greater the power it 

possesses, the more caution it is nece^ary to use in 

exercising it. In other words, the Court does not 
interfere w*here the offence is of a slight or tnfling 
nature and it only interferes where there a real at¬ 
tempt to obstruct the course of justice. From the \ery 


CONTEMPT. 

early times, it has been held to be contempt of Court 
to assault, ill-treat or threaten a process-server engaged 
in his duty. The object of pui ishing for coniempl 
where a process-server in the execution of his duty has 
been abused and assaulted is not to vindicate the 
dignity of the Court but to prevent undue interference 
with the administration of justice. The law has armed 
the Court with the power and imposed on it the duly 
of preventing brevi manu and by summary proceedings 
any attempt to interfere with the administration cf 
justice. It is on that ground and not on any exag¬ 
gerated notion of the dignity of individuals, that insults 
to witnesses, jurymen and process-servers are net 
allowed. The principle is that those who have duties 
to discharge pursuant to orders of Court are protected 
by the law and shielded on their way to the discharge 
of ‘^uch duties while discharging them, and on their 
return therefrom in order that such persons may safely 
have resort to Courts of justice and carry out their 
orders. Notwithstanding the positive denial of the 
party, yet it is the duty of the Court to look into all 
the affidavits and see on which side the truth lies. 
Peachey V. Peachey. Foil. The Court does not and 
will not ordinarily take notice of mere rude behaviour 
on the part of the person against whom the allegaticn 
is made. The test is : Did the person in question abuse 
or maltreat the serving clerk, while he was engaged in 
the execution of his duty. Where an attorney s clerk 
went to serve a notice on a party and the latter mal¬ 
treated and insulted him but the clerk was not 
prevented from affixing a copy of the notice on the 
door of the party’s residence. Held, that he 
was maltreated and abused while he was enpged m 
the execution of his duty. (C. C. ' 

Bason t/. a. H. Skone. 41 c. J*-• 

29 C. W. N. 766 : 88 I. 0. 725 : 

A. I. R. 1925 Cal. 94f>. 

__ Injunction to company not to hold meeting— 

Some shareholders holding meeting^Meeting not held 
in accordance with Articles of Association—Person, 
holding meeting are not liable for contempt. 

A meeting of a Company was announced to take 
place on a certain day. Previous to that day a suif 

was instituted for declaring that the petitioner ancL 
certain other persons were not competent to act ^s- 
shareholders. A temporary injunction was asked foi^ 
restraining the defendants from acting as shareholde^ 
of the Company. No notice was given to the petitioner 
(who was one of the defendants). The Court pass^ 

L injunction not restraining the shareholder in que^ 
tion from voting at the meeting 

Company from holding a meeting until further order. 
This injunction was not sen'ed on the ^ 

the day of the meeting son.e of the 

eluding the petitioner proceeded to a 

and held a meeting whereby they . 1 ° 

appoint directors, etc. Held. 

«^s not a meeting of the Company and therefore was 
not a breach of the injunction and 
assuming that it was not necessary to 
tion order on the petitioner or S'^® ® 

before proceedings in contempt could be 
him. he was not liable to such proceedings. 
andChakravari.JJ.') KaILASH CHANDRA DA-^A 
z;. SaDAR MUNSIF SILCHAR. 88 1. C. »-«>- 

62 Cal. 513 • A. I. B. 1920 Cal. ► 

—Misconduct of litigant—Pen^ty—Right of 


audience-Rcfusal a 

The breach of an undertaking given to a Court by a 

litigant, pending proceedings, on 

Court sanctions a particular course of ^ 

action is misconduct amounUng to contempt. It is weu 
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settled that when a person is guilty of such contempt, 
he places himself in a perilous situation so as not to be 
heard by the Court till he has purged his contempt. It 
is in fact an elementary rule that one in contempt may 
be denied certain favours of the Court and privi¬ 
leges, until he has purged hinjself of contempt. 
The rale denying privileges is limited to proceedings 
in which contempt occurs. A litigant in contempt has 
no standing in the Court. Where the attitude of the 
plaintiff in the case in refusing to paj' the deficit Court- 
fee in spite of his undertaking to do so put him in 
contempt he cannot appeal from the decree nor would 
he be heard f-n the appeal. (^Mockerfcf and Choiz:ii/\ 

JJ.) KaJ KaJeswari Jiu V. Gati Krishna Chak- 
RABARTI. 89 C L. J. 217: 82 I. C. 292 (2): 

A. I. R. 1924 Cal. 963. 

—/iigh Court — Powers of—hat constitutes 
co7itenipt—Apology if sufficient. 

The Lahore High Court as a Court of Record has 
jurisdiction to deal summarily with contempts of 
Court. Where a newspaper comments on a case as de¬ 
cided not according to dictates of justice but in order to 
please and carry favour with others, it amounts to 
contempt. The principle underlying is not to protect 
the Court a.s a whole or ihe individual Judge but to 
protect the public. The impartiality of Judges should 
be recognised by the public at large. The oieie fact 
that an apology is tendered does not secure the offend¬ 
er from punishment. {Broadway, Addison and 
Colastreant, //.') In the matter of HaBIB. 

26 Cr 1. J. 1409 : S9 I. C. 833 : 

£6 Ivnj. L. R. 772. 

- Disoledienoc of order of Court — Communi¬ 
cation—Absence or formal order — Effect. 

The High Court sty.yed proceedings in a criminal 
trial. A telegram w^is sent by the vakil and this was 
supported by an affidavit, but still the Magistrate pro¬ 
ceeded with the trial. Held, even in the absence 
of a formal communication of the stay order, 
the magistrate was bound to obey the order of the 
High Court. He would be guilty of tontempt if he 
wilfully disobeyed the same. Where there is possible 
to construct two inferences upon the magistiate’s con¬ 
duct. the inference w hich discloses favourable view 
should betaken. {Vcnkatasubba Rao, J.) PONNU- 
swami Aiyak V. Ganapathv Aiyar. 

(1923) M. W. N. 919 : 18 L. W. 809 : 
33 M.L.T. (H.C.) : 130 : A. I. R. 1924 Mad. 393 : 

45 M. L. J. 742. 

CONTEMPT OF COURT— PENAL CODE, Ss. 
172 - 190 . 

CONTEMPT OF LAWFUL AUTHORITY —See also 
Penal Code, S. 185 . 

CONTENTIOUS SUIT. T. P. ACT, S. 52 . 

CONTINGENT BEQUEST. 

See (0 Succession act, S. m. 

( 2 ^T P. act, Ss. 21 — 26 . 

( 3 ) Will—Construction. 

CONTINUING OFFENCE_PENAL CODE, S. 363 . 

CONTRACT. 

C. I. F. Terms. 

Breach. 

C jnstruction. 

Hire purchase. See also CONTRACT Act, S. 78 . 
implied terms. 

Interpretation of. See CONTRACT—Construc¬ 
tion. 

Liability. 

Novation. 

Bight to enforce. 


CONTRACT—C. I. F. Terms. 

Sh’pp ng. 

Stranger. See also {i') CONTRACT — Right TO 

EnP'ORCE. 

( 2 ) CONTRACT ACT, S. 2 (d). 

Teji Mundi Contracts. 

V ariation. 

C. I F. Terms. 

- Avoidance of — Misrepresentation, etc .— 

Election — Laches—Eff ect. 

A contract entered into through misrepresentation, 
undue influence, non-disclosure of mateiial facts, etc. 
is valid till the party defrauded elects to avoid it. The 
right to avoid subsists so long as innocent third parties 
have not acquired interests or the delay is such that 
it amounts to waiver. 7 E.\. 26 and 5 P. C. 221 follow¬ 
ed. {Schwabe, C.J.and Coutts-7'rotter, J.) bRUNTON 
V. BRUNTON. 78 I. C. 299 : 

A. I. R. 1925 Mad. 360. 

- Breath of contract to marry — One Party 

• interned during the war and unable to communicate 
\ liith other—Rescission of contract cannot be presumed. 

In certain circumstances silence,absence, conduct or 
! expression in letters may be amply sufficient to lead a 
I Court of Law to conclude that a contract of marriage 
I was dissolved by agieement of both parties. But 
i where circumstances were altogether extraordinary in 
that the parties were entangled and embarrassed by 
difficulties not of their making but by war breaking out 
and one of the parties being interned during the war 
’ being suspected as German subject, field, that even 
I then to prove that this contract was rescinded by 
mutual agreement is a burden of which the respon¬ 
dent must discharge himself. If he does not so prove 
he must make amends to the other party. {Lord 
Darling,) LUCIA JACOB v. DavID ALEXANDER 
WlLLAS. 2 0. W. N. 695 : 89 I. C. 824 : 

22 L. W. 726 : A. I. R. 1923 P. C. 194 (P. C.). 
- Breach of — Damages — Measure. 

The usual practice in produce markets is that where 
there is a claim of sellers and buyers, the damages as 
ascertained between the last buyer and seller would 
probably without farther litigation form the measure 
of the damages to be recovered all along the chain. 
{Lord Phillimore.) HOPE PRUDHOMME & CO. v. 
Hamel & Horley, lid. L. r. 6 P. C. 129 ; 

88 I. C. 307 : A. I. R. 1925 P. C. 161 (P. C.), 

- Breach of contract — Damages—Breach of two 

contracts by one act—One benefiting, the other damag¬ 
ing the other party — Defaulting party can't take 
advantage ot benefit. 

Where there are two contracts and a party commits 
by one act breach of both, the fact, that as the result 
of the wrongful act a benefit may have accrued to the 
other in connection with the other, is a fact for which 
no credit can be claimed by the defaulting party. 8 
Ch. Apps. 921 Foil. {Lord Blanesburgh,) DlWAN 
Chand Kirpa Ram & Co. v. Weld & Co. 

(1925) M. W. N. 459 : 88 I. C. 64 : 

A. I. R. 1925 P. C. 160 (P. C.). 

- Breach, Vendor's failure to tender the 

documents — Vendor's right to compensation for short 
delivery. 

Under a C. I. F. contract, it is the duty of the 
vendor to tender the documents which would include 
the contract of affreightment, insurance policy and 
invoice to_ the vendee. Where the vendor does not 
follow this course, and eventually the vendee in 
taking delivery finds that there is shortage in the 
delivery, the vendee is entitled to compensation from 
the vendor in respect of the same. For, if the vendor 
had delivered the necessary documents to the vendee. 
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the vendee would have had his remedy either against 
the shio or against the In'^urance Company. 
(,Sa»uierson,C. J anJ Bnrkl.jmi. 

.Si BROS. BERUCK & COMKNS. \ QAi' 

89 I. C. 636 ; A. T. R. i92j Cal. 941. 

_ Bn-aeh of covenant — Ri^ht to sue—Cause of 

^When a contract had been entered into and repudiat¬ 
ed by one of the parties before the time for fulnlrnent 
the repudiation gives rise to a cause of action to sue 
at once and he need not wait till the <Ute fixed for 
the performance ; for a right to sue accrues whenever 
a person becomes clothed with a legal character 
entitling him to relief uhicha Courtis ^o npetent to 
giant. (^Broadway and Camt>b:ll^ //•) 

V. FaZIB Al,l. 79 I. C. 16> : A.t. R. 1923 Lah. (9. 

_ Breach of—Sttii for dami^es—Imfited con- 

d'tion in rharter-party as t J route—iVhether devia¬ 
tion justified. e , • 

Where a master of a ship is guilty of deviat.on 

which is not justified in a case, it follows that he is 
bound to compensate the plaintiff by way of 
for deviation. (^Rame^am and Jackson, JJ.) t\R.\a 

Far\J Ben Ali Banameen Jetta 

21 L. W 249 : 86 I. C. Tal : 

A. I. R. I92j Mad. 770. 

___ Breach-Forfeiture^Advance paid ^ Forfei¬ 
ture for breach—When nlloxved. 

Whenever money is paid in advance on account ot a 
contract, the vendor is entitled on breach of the con¬ 
tract to retain the whole sum. if the money has been 

paid as deposit. Every payment made by a purchaser 
is not in the nature of a deposit, but in each ^case the 
real intention of the parties mu-t be .ascertained from 
all the terms of the contract. (Bhi/Bps. /.) 

ARTI SEETHANNA V. YaSIKALAPPA. 22 L. W. 634. 

Breach of—Repudiation by one party—Fro- 

>• n . 1 ^ ^ » 1 ^ mt r A iff 
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MiseJs remedies in case of—Promisee ir can sue upm 

breach and also keep contract open—Abandonment ot 
contract — Implication of— Repudiation of contra'-t 

coupled with delay in suint; for its performance—Im- 

Plication from, .... 

If one party to a contract repudiate it, the promi¬ 
see may treat the repudiation as inoperative, and at 

the end of the period of the contract, treat the other 
oartv as responsible for all the consequences of non¬ 
performance, thereby keeping the contract alive ; or, 

on the othtr hand, he may treat the repudiation as a 

wrongful putting an end to the contract, and may at 
once bring his action as on a breach of it. The pro¬ 
misee cannot, however, both sue upon the breach and 
also keep the contract open. A party to a contract 
cannot repudiate it, wait a year, and then suddenly 
insist upon its performance. The question turns upon 
whether his conduct gives ’rise to an implication of 

abandonment. Delay coupled with 

give rise to such an implication. \ Jackson, /.) NARA- 
SIMHA .MUDALI J'. ^ARAYAN^SW.AMI (^ETTV. 

22 L. W. 637 : 49 M. L. J. 702. 

_ Breach of Suit for damages—Readiness to 

Perform — Repudiation — Effect of. - , . 

A plaintiff who brings a suit for damages for breach 
of contract is absolved from showing that he was 
ready and willing to perform his part of the contract 
when the defendant has repudiated the contract be¬ 
fore suit. {Walmsley and Chakravarty, JJ.) SREE 

Lal Chamaria z/. Harikam GOENKA. 

88 I. C. 737 (Cal), 

- _/. p. Terms—Property in ^oods—IVhen 

passes—Bank draft what can he included in. 

Where goods are shipped on C. I, F., C. I. (cost, 
insurance, freight, commission, interest) terms and 


-1925 

CONTRACT—C. I. F. Termi, 

documents of title sent to a Bank to be handed over to 
consignee on bank draft being accepted, property in 
the goods does not pass the moment the goods are 
shipped. The consignor cannot include in the bank 
draft amounts due in respect of a different transaction 
and if included, consignee can refuse to accept it. 
iMa-lead. C.J. and Shah, J.) MeHTA & Co. v. 
lOSEPH HeUREUX. 26 Eom. L. R. 382 : 

43 Bom. 531 : 80 I. C. 766 : A. I. R. 1924 Bora. 422, 

— f p Terms -Sale of goods—Contract — 

Breach _ Shipment delayed—Ressonahle delay — Docu‘ 

ment sent to Bink agiinst payment ^Mon-paymc'tt— 

Rights of Seller-Damages. , . , , , 

On 17 — 12—1919 the defendant in Bombay ordered 
oat from the plaintiffs at Manchen^er goods on C. 1. 

F terms June—July shipment. The plaintiffs in 
accepting the order added that in the then state of 
affairs they could not guarantee delivery m time and it 
was understood that in case the goods were late, there 
should be no claim for late delivery. The goods were 
shipped indifferent dates up to 26 —S —1920 and 
reached Bombay in October. The first ten b»les were 
taken delivery of by the defendant. But the drafts 
were sent through plffs’. which Dank, for the remaining 
three shipments, when presented to the defendant 
were dishonoured. The plaintiffs thereupon sued the 
defendant for the price of the goods or in the alter- 
native for damages. /VrW, that the defendant had 
no right to refuse to take delivery of the goods he 
having agreed to extend the tirne therefor. The 
plaintiffs were entitled to and did send the goods 
within a reasonable period beyond the contract time. 
The property in the goods not having passed to the 
defendant, the plaintiffs were not entitled to sue for 

the price but only to claim damages ''epres^ted by 
the market rates at the date of breach. {MiuUod, 
C J and Crump, J.') BaN K OK MORVI, LTD. u. 

BAERBIN Bros. 48 Bom. i saV 

79 I. C. 1012 ; A. I. R. 1924 Bom 325. 

_ C /. F. terms—Sale of goods—Passing of 


^ In the case of a C. /. F. contract, the question whe¬ 
ther the property in the goods has passed from the sel¬ 
ler to the buyer depends entirely on the qu^tion \,he 

ther the seller has parted with the 

disposal of the goods. He may intend to do this if he 
endorses the bill of lading over to the purchaser. But 

if he endorses the bill of lading in blank 

over to his agent for delivery with instructions that 

he shall not hand it over until the goods are paid 
then the seller has shown his intention to retain the 
disposal of the goods under his control. (/VorW, C. 
r^and Crump. /.) BANK OF MORVI, J* BAER- 

I FIN BROS 48 Bom. 374: 26 Bom. L. B- 155: 

LEIN BROS. ^ ^ ^ J ^ 3^^ 325, 

_ c. r. F. Ttrm^—c. I. F. S. W .—DiHvery of 

goods— Payment—Conditions precedent—Survey of 

^‘’if^Tthe^dutrof tbe consignors of goods “"der» 

C I F S W. contract to tender to the consignee the 

bill of lading and insurance policy before the price is 
demanded aL a delivery telegram sent by 
company is not equivalent to the o lAdmg. In 

absence of the usual documents of title, tbe con 

signee is entitled to inspe« 

self as to the |o 47 Bom. 934 : 

CO., ltd. f. D.AVAb ^ , 

A. I. R. IdM Bom. S»47. 

/. p. Terms—Terms and incidents of. 
Under a C I. F. contract for the sale of goods, the 
selVer undertakes to sell the specified goods, to ship 
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them to the place agreed upon, to obtain a contract of 
affreigihtment and policies of insurance and to hand 
•over the bill of lading and the policies to the buyer. 
Such a contract provides for the delivery of the goods 
to be made by handing over the documents to the 
buyer and when this is done, the seller has performed 
the contract in full and is relieved of further liability. 
English cases reviewed. (^Robinson^ C. J. and Duck- 
loorth, J.') 1. S. L. CHETTY Firm -a. Amar- 

•CHAND MaDHOWJEE & CO. 66 I. C. 579: 

11 L. B. R. 141. 

■ — — C- /. /*■. 'Terms—Indent — Construction. 

If t.ie importer buys on his own account as well as 
for his constituent, he ought to make clear what his 
liabilities are under his contract with them. If he does 
not do so, he cannot, aftervvards as the market fall<, 
decide whether he shall deliver goods bought on his 
•own account or goods which he says he has brought 
against a particular indent. The in)porter may, how- 
■ever, confine himself to buying only against orders re 
■ceived. He may in this case undertake to supply at 
the indent price charging his own profit and commis¬ 
sion as agreed. Or he may establish direct connection 
with the vendor in which case he only gets his com¬ 
mission. Whether he gets from both the vendor and 
the purchaser or from one of them is immaterial for 
determining whether privity of contract exists between 
vendor and purchaser. (^Ifac/eod, C. J.) N. ROY & Co. 
V. SuRaNA DaLAL & Co. 64 I. C. 935: 

23 Bom. L. R. 1119. 
— . ——— C. I. F. Terms—Vendor is liable for short 
delivery if he fails to tender documents. 

Under the C. I. F. contract the vendor must tender 
the documents, which would include the contract of 
affreightment, insurance policy and invoice, to the 
vendee. If on account of not fulfilling this duty, there 
has been a short delivery, the vendee is entitled to 
compensation from the vendor. {.Sanderson. C. J. and 
Buckland. J.) T. D. KUMAR v. BERUCK AND 
COMENS. 41 C. L. J. 500: 89 I. C. 336 : 

A. I. R. 1925 Cal. 941. 

■ — C. /. F. Terms—Bills of lading to be deliver¬ 

ed on payment of price—Property when passes. 

When a seller deals with, or claims to retain, the 
bill of lading in order to secure the price, as when he 
sends forward the bill of lading with a bill of exchange 
attached, with directions that the former is not to be 
delivered to the buyer till acceptance or payment of 
the bill of exchange, the appropriation is not absolute, 
but until acceptance of the draft, or payment or ten¬ 
der of the price, is conditional only and until then the 
property in the goods does not pass to the buyer. 
{Martineau and Moti Sugar, J GULAB RaISAGAR 
MaL V. MIRBHE Ram NaGAR MaL, 

4 Lah. 423: 79 I. C. 194; A I. B. 1924 Lah. 239. 

■ - “c?. /. F. Terms—Mercantile custom — Pay¬ 
ment. 

When goods have been sold upon C. I. F. terms, the 
contract of the seller is performed by tendering to the 
buyer the documents which would enable the latter to 
obtain on the ship’s arrK'al the delivery of the goods 
contracted for. These documents must of course be 
tendei*ed within a reasonable time from the date agreed 
upon for shipment of the goods which they represent. 
If the contract of sale provides that payment is to be 
■drawn on the buyer, the latter is bound to accept the 
draft upon tender of the proper documents. This he 
must 'do even though the goods be lost or destroyed at 
the time the draft is presented. The delivery he is 
entitled to as against payment of the contract price is 
hot the goods contracted for but their symbol represent¬ 
ed usually by the bill,of lading, charter-party, invoice 

Q. D.—VOU. I —104 
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and policy of insurance. Upon payment, he can upon 
arrival of the ship, demand the goods themselves and 
should these not be forthcoming, or, when forthcom¬ 
ing, not be of nature contracted for, all his remedies at 
law are then open to him. {Shadi Lai, C. J. and 
Fforde. /.) BUELEY HURRY AND CO. V. HeRTZ AND 
Co. 4 Lah. 215; 72 I. C. 421 : A. I. R. 1923 Lah. 541. 
- C. /. F. Terms—Property passes to purcha¬ 
ser on Putting articles on board. 

The obligations of a seller under a C. I. F. contract 
are that he secures the freight for the carriage of the 
goods in question to their destination, has tlie goods 
covered by an Insurance policy for the voyage, places 
the goods on board the ship proceeding to the destina¬ 
tion mentioned in the contract, and then tenders the 
necessary documents to the buyer. When he has 
done this, he has done all '.hat he need do to entitle 
him to the payment of the price which the goods 
have been agreed to be purchased. The insurance of 
the goods is clearly intended for the protection of the 
buver and if the goods are lost in transit, it is the 
buyer that recovers the amount of the insurance policy. 
The buyer therefore protects himself against the loss 
of the goods by getting the seller to insure them as 
soon as they ar? placed on board and the property in 
the goods therefore which are appropriated to the 
buyer passes to him as soon a.s the seller puts the goods 
on board a ship bound for the place of destination. 
{Raymofu/. A. J. C.) MEHTA & CO. v. PARMESHAR- 
DAS PaRSHOTAMDAS. 16 S. L. R. 293; 

A. I. R. 1924 Sind 4. 

Construction. 

--— Construction—Contract to supply sleepers. 

The material portion of a contract, to cut sleep¬ 
ers from a jungle was as follows :— 

“We, the second party, shall during the term of each 
year from the month of Kartik up to the end of Asarh, 
get 15,000 sleepers of every measurement prepared 
every month, and shall, after they are counted accord¬ 
ing to the contract, pay to the first party the price 
thereof according to the rates mentioned above, with¬ 
out any objection to this. Neither we, the second party, 
nor our representatives shall raise any objection. If 
we do so, the first party shall be competent to cancel 
this deed and stop the cutting of the trees in the lands 
specified below without waiting for the expiry of the 

term of this agreement.Let it be known that we, 

the second party, will have to prepare 135,000 slee¬ 
pers of different measurements every year during the 
nine months from Kartik to Asarh, in accordance with 
the terms specified above.” The contractors failed to 
cut 15,000 sleepers each in the first two months and 
therefore the first party cancelled the contract. 
Held : that the cancellation w-as not justified as the 
cutting of 15,000 sleepers in any particular month was 
not obligatory but cutting 135,000 sleepers in nine 
months was obligatory and therefore the first party 
was liable for breach of contract. {Lord Phillimore.') 

Homeshwar Singh v. Jugal Kishore Mar- 
WARI. 90 I. C. 596 : A. I. R. 1925 P. C. 223 : 

49 M. L. J. 800 (P. C.). 

Construction — Retaining undated invoice 
from seller after denying contract does not prove co?t- 
traet. 

Where the plaintiff alleged that a broker contracted 
on behalf of defendant to purchase certain goods 
while defendant denied authority of the broker and 
the broker who had signed the contract also supported 
the defendant on the point and at a certain conference 
owing to dispute between parties, the invoice (pattO 
which was undated was alleged to have remained in 
possession of defendant. Held, such retention was 




i 65 I 


QUINQUENNIAL DIGEST, 1921—1925 


i6s» 


CONTRACT—Construction. 

not oither an admis.sion of the contract or the creation 
of a new contract. (^Lord Carson.) N. b. 1 . K. 
PaLANIAI'P.X Chettiar Kathikesan Che- 

A. I R.' 1^25 P C. ?72 (P. C.). 

-- Construction — Sale of land— Time— When of 

the essence of contract—Negotiations—Notice What 

is reasonable tune. . 

In a contract, dated the 27th February, 1919 * tor 

the sale of land, it was stipulated that 

to be within two (subsequently extended to three) 
months, and that time was of the essence of the con¬ 
tract. Subsequently, owing to the purchaser s further 
delay, the vendor gave him notice determining the 
contract on the 1 . 3 th May. but. on discovering his 
mistake, allowed the contract to continue l^^yond the 
three months. //cA/. that the condition as to time 

being of the essence of the contract was. by_ the con¬ 
duct of the parties, abandoned. After certain coires- 
poiuience between the solicitors 

August, 1919 (by which lime the requisition on title 
had long .since been answered, and the draft convey 
ance approved, and the balance of the purchase-price 
remained to be paid), the vendor gave the 
notice that he must complete the contract it 'y^^in 
five days failing which the contract would be treated as 
cancelled. The purchaser failed to comply with the 

notice, and later when he had found a 
sued the vendor for specific performance, alleging that 
the notice was too short and therefore unreasonable. 
field that in the circumstances, the notice was rea¬ 
sonable, especially as the purchaser had himself, m 
the course of the correspondence, asserted that the 
engrossment of the conveyance and the P^/^hase-^ 
money we.e ready. {Lord Shaw\ 

LAL (iANDHlV. HaJI MOUSA . 

(1925) M. W. N. 314 : 26 Prnj. L. R. 209 

41 C. L. J. 334 : 3 Pat. L. R. 152 ; L. R. 6 P ^ 106 

27 Bom. L. R- 814 : 88 I C. 440 (.2) 

A. I. R. 1925 P. C. 124 • 48 M. L. J. 484 (P. C.)* 

_ Constrnetion—Agreement to finance litigation 

—Properiyexistent hut title to which is 
of pending suit—Agreement as regards — Validity 
Disbursements by borroiver of atnounis advanced 
Vouchers of—Condition to furnish -Breach of—Rights 
of parlies on—Compromise of litigation Consent of 
lender and borrower's Vakil- Jf a condition precedent - 
Property obtained by compromise—Rights of creditor 
Assignment of fruits of-Legality of-Agreemen to 
assign—Property coming into existence subsequently. 

K and othei-s who had instituted a suit m the District 
Court to establish R’s title to the absolute estate in 
a zemindari, subject to the life interest of C. being in 
want of funds to carry on the said litigation approach¬ 
ed T for financial aid and entered into an agreement 

with him, which provided, inter aha. as follows: U) 

It is therefore agreed that you T should advance for 
the proceedings of the said suit and appeal, money up 
to a sum not exceeding two lakhs of rupees and with¬ 
in that limit as per the conditions mentioned below; 
that in respect of the money advanced by you from 
time to time detailed receipts for the vakil s fees, 
printing, stamps, etc., should be furnished to you; that 
as regards the whole of the balance, accounts o re 
ceipts and expenses should be rendered to you and for 
the sum so ascertained you should obtain receipt from 
R out of us and with respect to the money that may 
again be required, you should at the request of K out 
of us advance money, look into accounts, and get 
detailed vouchers for moneys spent as above stated 
and settle the accounts then and there, without giving 
room for disputes in future. ( 10 ) We shall not com- 
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promise with the deft, or file razinama or withdrawal: 
without your consent. ( 11 ) It is agreed that*if K, 

High Court Vakil, who is our working on our behalf 
in this suit advises us from the then existing circum¬ 
stances of this suit, that it would be better for us to- 
compromise we should agree to it and compromise or, 
withdraw the suit. ( 12 ) Moreover out of the moveable 

and immoveable properties that may be obtained by 

such compromise, we shall first pay to you the princi¬ 
pal money advanced by you together with interest at 
one rupee per mensem from the respective dates and 
out of the moveable and immoveable properties that 

remain alter so giving away to you, we shall at once 

execute and give you a proper sale-deed and place yoa 
in possession of 3/32 share. All of us and our heirs 

are liable to you and your family members according; 
to all the aforesaid terms and are also bound to give 
effect to them without fail.” T advanced a portion; 
of the amount which he undertook by the agreement 
to advance, and before making any further advances, 
insisted upon the vouchers being furnished to him as 
regards fees alleged to have been paid to pleaders and 
as regards amounts spent on lodging expenses, ^c, R. 
the settler sent a reply, dated 14 2—1908 Jo T s de¬ 

mand for vouchers which reply ran as follows 
“while not even one half of the amount agreed to be 

expended for the suit has yet been spent and while 

you are liable to pay the entire amount for the expen¬ 
ses of the suit and though the arrangement is that you 
should not fail to spend the amount required for ex¬ 
penses in this Court (Court of first instance), and 
though you are fully aware of the fact that fj® 

event of your failing to do so, the agreement would be 
cancelled, you have, without sending money when re- 
nuired by us. written this letter containing false and 
unnecessary reasons. I do not know what reply you 
expected to be given thereto. For the money spent 
previously, the necessary explanations, accounts of 
credit and debit and receipts bearing my signature 
have been sent; when credit and debit accounts have 
been sent under my signature and on my responsibility, 

I do not see proper reasons for the transaction being 
stopped, //eld, on a construction of the agreement 
set out above ( 1 ) that T was entitled to insist upon 
vouchers of the disbursements made by K out of the 
sums advanced by T, under the agreement, the settler 
K was bound to send vouchers of these disbursements 
whether demanded by Tor not Rs letter dated 
IQ 08 amounted to a refusal by him to send 
them, coupled with an intimation that if money was 
not sent, though the vouchers should not be furnished 
in the first instance, he. R would 
evidenced by the agreement at an end : 

sending the letter broke the contract and T 

he wished have taken the refusal of R. to furnish vou¬ 
chers as a repudiation by him of the ^ 

elected to treat the contract at an end : but if T did 

not do so. it was not open to R to put 2 ? that 

contract merely by committing a breach of it, ( 2 ) that 
^he agreement'emlodied in Cl. 12 of the agreement 

was an agreement by the plaintiff m O. S. No. iS of 
IQ03 to assign to others part of the fruits they ^* 6 ^ 
acquire in an action at law and therefore perfectly 
legll ; and there could be no distinction on .‘h® 
between the fruits of an action which the plaintiffs got 
by compromise and the fruits he woulo receive by a 
dLree Ir verdict in his favour ; ( 3 ) that even ifjhe 
money given to the plaintiffs in the compromise was a 
non-exifting thing at the date of the «f lenient andordy 
came into existence subsequently at the date of the 
compromise decrees contemplated by the a^ement, 
the agreement attached to the things so coming into. 



CIVIL, CRIMINAL & REVENUE 


i6s3 


i6s4 


CONTBACT —Construction. 

existence subsequently and ( 4 ) that on the true 
construction of els. 10 ii and 12 of the agreement the 
giving of the consent of T and his vakil K, was not a 
condition precedent which must be performed before 
any compromise should be made. “Moveable or im¬ 
moveable property” in cl. 12 of the agreement included 
almost every conceivable kind of property and the 
words of that clause \^ould be satisfied if half the estate 
sued for or another estate or the jewels of the tenant 
for life C, deposited in his safe, and the money in his 
chest had been awarded under the compromise. As 
regards the clause relating to the consent of T or the 
vakil to the compromise, it would be unbusinesslike 
and indeed irrational for the parties in 1907 , the date 
of the agreement, to have entered into a contract 
maKing such consent a condition precedent to the 
compromise which might be entered into years after, 
A term must, therefore, be implied to exist in the con¬ 
tract to the effect that the consent mentioned should 
be given when possible. (^Lord Atkitiso7i.') VaTSAVaYA 
VENKATASUBHADRAYAMMA V. Venkatapathi 
RaJU. 52 I. A. 1: 48 Mad. 230 : 20 L. W. 298 : 

26 Bom. L. B. 786 : (1924) M. W. N. 607: 
35 M. L. T. 210 : L B. 5 (P.C.) 147 : 29 C. W. N. 57 : 

80 I. C. 807 : A. I R. 1924 P. C. 162 : 

47 M. L. J. 93 (P. C.). 
- Constr7iCtio7i—Previotis negotiations if con¬ 
stitute a condition pyecedent — Effect of. 

If the documents or letters relied on as constituting 
a contract contemplate the execution of a further con¬ 
tract between the parties, it is a question of construc¬ 
tion whether the execution of the further contract is a 
condition or term of the bargain ; or whether it is a 
mere expression of the desire of the parties as to the 
manner in which the transaction already agreed to will 
in fact go through. In the former case there is no en¬ 
forceable contract either because the condition is unful¬ 
filled or because the law does not recognise a contract 
to enter into a contract. In the latter case there is a 
binding contract and the reference to the mere formal 
document may be ignored. (Lord S/imv.) HUK.AM 

Chand V. Ram Bahadur isingh. 5 i I. A. 208 : 

34 M. L. T. 336 : 3 Pat. 626 : L. B. 5 (P.C.) 190 : 

80 I. C. 841 : 21 L. W. 1 . 6 Pat. L. T. 639 : 

(1924) M. W. N. 710 : 3 Pat. L. B. 157 : 

22 A. L. J. 935 : 29 C. W. N. 342 : 

A. I. B. 1924 P. C. 156 : 47 M. L, J. 562 (P.C.). 

- - Construction. 

Where a contractor agreed to construct ‘ kothi * in 
the bagh at the rate specified less Rs. 10 per cent, for 
commission, and the work was to be done within one 
year and where within a few weeks of the acceptance 
of this contract radical changes began to be ordered 
by the owner. Held, the arrangement by way of rebate 
or a reduction of ro per cent, commission in favour of 
the owner, was an arrangement which was only exigi¬ 
ble and became crystallised when the work was com¬ 
pleted and the final accounts at the end of the year 
were to be made up. As the .contract w'as not possible 
of completion within the year and as it in point of fact 
was not completed and as the failure to complete was 
not due to any fault on the contractor’s part the stipula¬ 
tion accordingly disappeared. A fortiori such a 
deduction was never agreed to with regard to the fur¬ 
ther work. (^Lord Shaivf) SaHU RaM KUMAR v. 
Mahomed Yakub. 26 Bom. L. B. 631 : 

L. E. 5 P. C. 89 : 34 M. I, T. 102 : 

. 20 L W. 82 ; (1924) M. W. N. 431 : 80 I. C. 203 : 

A. I. B. 1924 P. C. 123 : 47 M. L. J. 180 (P.C,). 
- Construction. * 

Where the contract provided that goods are to be 
delivered as and when same may be delivered from 
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the mills. Held, this should not be construed to mean 
” if and when the same may be received from the 
mills. ” To construe in this way is to convert words, 
which fix the quantities and times for deliveries by 
instalments into a condition precedent to the obligation 
to deliver at all, and virtually make a new contract. 
The words certainly regulate the manner of perfor¬ 
mance, but they do not reduce the fixed quantity sold 
to a mere maximum, or limit the sale to such goods, 
not exceeding the agreed bales as the Mills might 
deliver to the defendants during the agreed period. 
{Lord Sumner). HaRNANDRAI FaTCHAND v. PRAG 

Das. 47 Bom 344 : L. R. 4 P. C. 61 : 

32 M. L T. 171 : 72 I. C. 485 : 25 Bom. L. R. 537 ; 

27 C. W. N. 878 : (1923) M. W. N. 547 : 

18 L. W. 441 ; 38 C. L. J. 248 : 50 I. A. 9 : 

A. I. R. 1923 P.C. 54 (2) : 44 M. L. J. 498 (P.C.) . 

" ■ — ConstrJiction — Condition. 

The term ‘conditions of sale’ in connection with the 
preparation of bargain paper means ‘terms of sale' and 
not conditions to which the bargain is subject. Whe¬ 
ther an agreement is a completed bargain or merely a 
provisional arrangement depends on the intention of 
.the parties as deducible from the language used by the 
parties on the occasion when the negotij.tions take a 
concrete shape. As observed by the Lord Chancellor 
(Lord Cranworth) in Ridgivay v. IValton, 6 H.L. Cas. 
2 S 9 , the fact of a subsequent agreement being prepar¬ 
ed may evidence that the previous negotiation did not 
amount to an agreement, but the mere fact that per¬ 
sons wish to have a formal agreement drawn up does 
not establish the proposition that they cannot be bound 
by a previous agreement. {Afr. Amee/ Alt.) HaRI- 
chand Mancharam V. Govind Luxman. 

47 Bom. 335: 28 C. W. N. 73: 17 L. W. 5i2 : 

32 M. L. T. 175: L. R. 4 P. C. 84: 37 C. L. J. 440 : 

25 Bom. L. R. 531: 50 I. A. 25 : 

4 L. B. P. C. 84: 71 I. C. 763 : 

A. I. R. 1923 P. C. 47 : 44 M. L. J. 608 (P. C.). 
- Construction of. 

The terms of contract of 1888 were as follows :— 
‘under the orders of Sri Maharajalangaru (plaintii*/) the 
accounts were looked into in their presence in respect 
of items due to the said Saravana Pillay (defendant)^ 
relating to the said villages and also relating to all 
money transactions between Saravana Pillai and Sri 
Maharajalangaru. On looking into the accounts the 
amount found due to the said Saravana Pillai was 
Rs. 99 , 568 - 15 - 6 . Saravana Pillai consented to receive 
the sum of rupees etc., and sell the aforesaid villages 
to Sri Maharajalangaru ” Held : This contract was a 
settlement of questions of account in relation to the 
said villages and other matters and under the terms of 
it, deft. C Pillai) is treated as the legal and beneficial 
owner. No charge is created by the contract over the 
villages in question and the plff. the Raja, had no right 
to recover possession of the property absolutely or 
conditionally. {Lord Carson). E. SUBBARAYA PILLAI 

V. Rajah Kumara Venkat Perumal Raju Baha¬ 
dur. 45 Mad. 641: 16 L. W. 169; 31 M. L. T. 146. 

68 I. C. 172 : 49 I. A. 335 : 27 C. W. N. 408 : 

A. I. R. 1922 P. C. 345 (P.C ). 

- Construction—Contract for conveyance—Duty 

to make out marketable title—Execution of conveyance^ 
— Delay. 

According to the terms of an agreement for sale the 
purchaser bound himself to complete the purchase- 
within one month from the date of agreement and in 
case of default was to bear the burden of certain 
charges- He tendered the draft conveyance three 
days after the fixed period but the vendor refused to 
execute it on the ground of its belated tenders. Held 
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that the provision relating to the purchaser’s default 
being in the nature of a penalty and no loss from 
delay in the tender having been proved by the vendor 
the latter was bound to execute the conve^nce. 

4 /m-c-r .-i/i). HANKUBEHAKI DHUR r' GaLSTAUN. 

21 A- L. J. 9: 9 0. & A. I. R. 237: 69 T C 162 : 

31 M. L. T. 159 : 27 C- W. N. 77 i 
A. I. R^. 1922 P. C. 339 ; 47 M. L. J. 145 (P. C.). 

_ ^Construction — Performance^ condition for 

avotdtn^—Breach of contract. , 

A contract for the purchase of Alizarine provided 
that if there was any fluctuation in the Syndicate rates 
the conditions of the contract regarding price would 
become void. The syndicate was composed of a 
German firm and English members and after the Great 
War broke out. the syndicate ceased to the operative. 
In a suit by the purchasers against the sellers for 
damages for breach of contract to continue the 
deliveries. Held, that the obligation of sellers did not 
depend upon the continuance of the syndicate and that 
4 is the condition avoiding the contract, namely, fluctu¬ 
ation of rates, never came into operation the contract 
continued on t!ie footing of the ra»es specified and that 
the buyers were entitled to recover damages. is-^ 
count Haldane^ TOOLSIDAS 

CHALAPATHY lYER. T’dfn ' 

26 C. W. N. 26: 28 M. L. T. 410 . 
59 I C. 27 : 13 L. W. 1 (P. C.). 

--— Construction—Court is not entitled to see 

-luhat the parties might have intended. 

The Court must construe the contract which the 
.parties have made and is not at liberty to make a fresh 

contract on their behalf because iQhinks that they 

might have intended to do certain things which they 

have not expressed in their written agreement, bale 

and mortgage are two quite different things and prohi¬ 
bition against one does not necessarily import prohi¬ 
bition against the other. {Daniels, 

LaL t'. HaR PRASAD. L. R. 5 A. = 

85 I. C. 99 ; A. I. R. 192 o All. 97 . 

_ Construction--"Deposit for profit or loss'" 


Meaning of , , 1 r 

Plaintiff entered into a contract with the ist defen¬ 
dant to buy 2,000 bags of cotton seeds to be deliv^ed 
at the defendant’s factory within one month, ine 
plaintiff agreed to pay the full amount in respect of 
the said bags, and remove the goods within the said 
time ; and if he failed to remove the same \vithin the 
same period, he undertook to make good the loss 
which the defendant might suffer, and treat the con¬ 
tract as cancelled. The contract also contained In 
respect of this contract a total sum of Rs. 1,025 has 
been deposited for profit or loss, and the said deposit 
amount should after the completion of the contract be 
returned to us." Held, that Rs. 1,025 was to be secu¬ 
rity for any loss that defendant might suffer 
plaintiff’s failing to take delivery of the goods. 
lead, C. J. nnd Crump, /.) SHRICHAND ANOP- 

CHAND J/. BOYCE & SONS. 

A. I. R. 1924 Bom. 62. 

- —Construction — Mutuality, 

Stipulation in a contract. “ to cancel or not to caiv 
eel the sold goods for any reasons depends upon you 

seller,) does not destroy the mutuality necessary 
for the formation of a contract. The stipulation refer¬ 
red to above confers upon the sellers plaiiUiffs the 
power to determine the contract if they could assign 
good reasons for so doing and therefore the contract 
is not void, but a valid and binding contract. {Mulla, 
T ) Chotebal V. champsey Umersey & Sons. 

24 Bom. L. E. 877 : A. I. E. 1923 Bom. 75. 

_ Construction—Sale of laud—Contract for sale 
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of imniifueable property—Time made essence of the con¬ 
tract by notice — Breach—Notice unreasonable— Sped- 
1 fic performance* 

Bv an agreement, dated 27 th February, 1919 the 
defendant agreed to sell to the plaintiff certain im¬ 
moveable property and the plaintiff paid to the defen¬ 
dant Rs. 5 C 0 as earnest money. Clause ( 3 ) of the 
agreement provided that the sale should be completed 
within three months from the date thereof and time 
was made of the essence of the contract. Subsequently 
both the parties agreed that the time for completion 
of the contract should be extended beyond the three 
months mentioned in the clause. There was consider¬ 
able delay on both side*: in preparing requisitions for 
title, in answering requisitions, and in the preparation 
and approval of the draft conveyance. After some 
correspondence as to the engrossment of the convey¬ 
ance. the defendant wrote to the plaintiff on 27 th 
August 1919 ,that unless the sale was completed before 
1 st September 19 T 9 , time being of the essence of the 
contract, the contract would be treated as broken by the 
plaintiff and the earnest money would be forfeited. 
The plaintiff did nothing further until the 2 nd 
September 1919 on which date he sent the engrossment 
of the conveyance to the defendant who in reply 
wrote on the same day that he had forfeited the ear¬ 
nest money. The plaintiff, thereafter, tendered the 
purchase-money but it was refused. The plaintiff, 
thereupon, filed a suit for specific performance of the 
agreement of 27 th February 1919 - Held. (17 that as 
there were no special circumstances which would de¬ 
mand that the contract should be completed on the 
ist September 1919 , the notice given on 27 th August 
1919 to complete the contract in four days was not a 
reasonable notice : ( 2 ) that considering the extremely 
leisurely way in which both the parties had proceeded 
from the date of contract, there was no reason why 
the defendant should be entitled to demand oQhe 
plaintiff that the matter should be completed within 
four days and that in default the contract should be 
considered as broken ; ( 3 ) that there was nothing in 
the surrounding circumstances to indicate that the 
defendant would be so prejudiced by further delay in 
the completion of the contract that equity w;ould not 
assist the plff. in getting it performed; and ( 4 ) that the 
plff. was, therefore, entitled to the assistance of the 
Court in obtaining specific performance. 40 Bom. 2»9 
Foil. {Macleod, C. J. and Shah, J.) MUSSA 
Mahomed r/. motilal Itchalal. - n 

24 Bom. L. E. 203 ; 69 I. C. 13 : 

A. I. R. 1922 Bom. 14. 

_—_— Construction — Sale of goods Delivery to 

be taken 7uithin a specified period. 

Where no delivery was taken or given withm tne 
specified period, delivery of part of goods after the 
_J_:_ 5 So ^ transaction and is no part 01 


fixed period is a separate transaction and is no part ot 
the original contract and therefore refusal to take 
delivery does not give rise to liability in damage. 
(Made.^, /•) THE PHOENIX Mll.BS, 

HAV Das RupchanD. 69 I. C. 9 : 24 Bom. L-R- 14^ 

- Construction—Each contract to be construea 

on its own terms, * \ a 

It is not proper that a contract in one case should be 

interpreted in the vien taken with regard to another 

contract which is differently worded and under cons, 

deration in another case. (SuArawiniy aiid Cufmng, 

//.) Hara Mohan Banikya Choudhury *'• "5^’ 

CHANDRA CHAKRAVARTHY. ^ ^ ^ 42 C. LJ. 

- CmHrucHon—' F. O. B. New 

priss imtructiom to ship at .Vnu York were held to be 

Present. 
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The material portions in the indent placed by the 
defendants with the plaintiffs were as follows :—‘’Fill 
at manufacturers’ best prevailing prices. O. 13. New 
York”. Held : that the indent contained express in¬ 
structions to ship at New York. {^Sanderson., C.J. and 
RankiUy JJ.) DaVTON PRICE & CO. v. S. ROHO- 
MOTOLLAH cS: Co. 29 C. W. N. 422 : 

86 I. C. 571 : A. I. R. 1925 Cal. 609. 

-—Const ruction — Sale — Agreement subject to 
approval of solicitors— If valid — Hn^niry into title. 

An agreement to purchase pioperty subject to title 
being approved by the vendee’s solicitors is perfectly 
valid. It is open to a vendee to claim in the piaini an 
enquiry into the vendor’s title ; only he must accept 
the title as it is, if he chooses topuichase the pro¬ 
perty. i^Ckaltcrjee and Cuming. J J KaMAL 
KRISHNA KUNDU CHOWDHURY v. CHATURBHUJ 
DaSSa. 78 I. C. 962 : A. I. R. 192i> Cal. 324. 

- ConstrucUon—Contract enabling plaintiff to 

resell on defendant's default goods ordered by latter — 
Plaintiffs >.laiming difference between contracted price 
ana price realised—Plaintiff must prove that goods 
resold were such as defendants would have been obliged 
to accept Undue i:\lay in reselling vitiates plaintiff's 
claim. 

Where a contract entitled plaintiffs on defendant’s 
refusal to accept bills for goods ordered by tliern, to 
dispose of the goods and recover from the defendants 
any loss to which the plaintiffs were put, Held : that 
the plaintiffs should not unreasonably delay before 
they resold the goods and that before they could sub¬ 
stantiate their claim to recover the diflerence between 
the contracted price and the price actually realized 
by them, they must show that the goods which they 
purported to resell and had resold the goods which the 
defendants would have been obliged to take under the 
terms of the contract but failed to do so. Braith- 
wate's case, ( 1905 ) 2 K. H. 543 Cons. {Coutts- 
Trotter. C.J. and Krishnan. /.) PaRTHASaRATHY 

Chetty & CO V. T. M. GaJapathi Naidu & Co. 

48 M. 787 : 22 L. W. 417 : (192j) M. W. N. 7j6 : 

A. I R. 1925 Mad. 1<88 : 49 M. I. J. 215, 

- Construction—Contract for purchase ~ Time 

being of essence of contract— Custom extending time to 
take delivery pleaded—Custom must be specifically 
alleged and proved. 

Where in the case of a contract for sale and pur¬ 
chase the time is the essence of contract and a cus¬ 
tom is alleged that the purchaser could take delivery 
of the goods contracted for after some days of the 
date fixed for taking delivery, definite custom has to be 
alleged and proved by the pnreha-ser. {^Phillips, y.) 
Balaram Paramsukhdas Firm v. G. Govinda 
CHETTY. A. I. R. 192o Mad. 1232 : 49 M. L. J. 200. 

- Construction—Time if essence of—Rule as 

to— Applicability to contract for resale—Contract of 
sale arui agreement to re-sell — What amounts to — 
Vendor allowed to remain in possession as tenant at a 
rate of rent fixed—Acceptance of rent fixed from vendor 
—If part performance of contract to re-sell—Acts of 
part-performance which will attract operation of Princi¬ 
ple. 

The plff.’s husband, the original owner of the suit 
property, sold it to A. A, being anxious to sell the 
property in his turn, applied to plff.’s husband to find 
another purchaser. The defendant agreed to purchase 
and the plaintiff’s husband caused A to sell the pro¬ 
perty to the defendant. At the time of the sale, the 
plaintiff, her husband, and the defendant entered into 
an arrangement that the defendant should execute an 
agreement in favour of the plaintiff containing the 
following terms, viz., that the plaintiff should keep 
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the suit house in her possession, that the plaintiff and 
her husband shouUl pay regularly Ks. 4-8 0 every 
month or once in two months at the same rate, being 
the amount due at 0 - 12-0 per cent, per mensem for the 
sale amount of Ks. 60 c, that the plaintiff should pay 
the defendant the principal sum of Rs. 6 co before 
14 th December. 1914 , and that, if payment be made in 
that manner, the defendant should execute and regis¬ 
ter a sale deed for the suit house. Such an arrange¬ 
ment was executed by the defendant. No money was 
tendered by plaintiff within 14 th December, 1914 . She 
continued to occupy the house and to pay the rent up 
to June, lyiS. On iiih June 1918 the defendant 
issued a notice to quit and the plaintiff replied relying 
upon the agreement and sent Ks. 600 and arrears of 
rent Rs. 22 - 8-0 which the defendant rejected. 

In a suit brought by the plaintiff for specific perfor¬ 
mance of the agreement, held. ( 1 ) that the agreement 
though one-sided was a contract, ( 2 ) that the tran'-ac- 
tion between the parlies was substantially a contract 
of sale with an agreement to re-sell ; ( 3 ) that the 
principle that, in contracts of sale of real property, 
time is not generally of the essence of the contract, 
was not applicable to contracts tore-sell ; and (-0 that 
the acceptance of rent beyond 14 th Dec. 1914 up to 
June, 1918 , was not though the rent fixed represented 
a rate of interest at 9 per cent, on the puichase money 
stipulated, such part performance as to attract the 
operation of the piinciple of part performance. The 
main contract was one of re-sale and there was a sub¬ 
sidiary contract of tenancy up to the resale and all the 
acts of part-performance are explainable either as due 
to mere inaction or a willingness to continue the tenan¬ 
cy as one from month to month. Held, therefore that 
the plaintiff’s suit must fail. (Ramesam.J.) DaK- 
SHINAMURTHI MUDALIAR^. DHANAK.OT1 AMMAL. 

87 I. C. 552 : A. I. R. 1925 Mad. 965 : 

48 M. L. J. 661. 

- Construction—Priority of change in manage¬ 
ment of school — .411 obligations if transferred — His- 
missal of employee—Suit for damages. 

Unless there be some evidence to that effect it is not 
right to presume that the contract entered into by 
any one with a particular Society was transferred to 
another institution or body which took over the 
management of the concern conducted by the former 
in respect of which the contract was entered into. 
iDevadoss. J.) MUNICIPAL COUNCIL, CaLICUT v. 
KESEVA MENON. 86 I. C 509 (2) : 

A. I. R. 1925 Mad. 943. 

—■ ' Construction — Covenant itself providing re¬ 

medy for breach—Whether other remedies are barred is 
question of intention. 

The question whether a person is entitled to have a 
covenant enforced or to any remedies other than the 
remedy indicated in the contract, is a question of the 
intention of the parties to be deduced whether on a 
proper construction of the entire document the remedy 
provided is cumulative or exclusive. {Srinivasa Aiyau- 
gar. y.) I.ODD GOVJNDOSS KRISHNA VaRU v. 
Muthiah Chetty. A. i. r. 1925 Mad. 660 : 

48 M. L* J. 721. 

■ —— Construction—Purchaser under Contra 't to 
sell land imposing conditions not agreed to cannot back 
out for non fulfilment of conditions. 

Under an agreement to sell land the sale w as to be 
effected on 31 - 8 - 1919 . The purchaser knew that his 
vendor was only a joint owner of the properly with 
another and that the entire prop rty was in the occupa¬ 
tion of a tenant. On 30 - 8-1919 the purchaser gave a 
notice to the vendor requiring him to obtain a division 
of the land in definite shares w ithin 24 hours. This 
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contiition was not contained in the agreement to sell. 

The purchaser did not tender the money or the sale^ 

deed for the execution on 3 i -8 i <)!9 and even whe 
given iH.lice on 1 - 9-1919 l)y the vendor, fixmR a u.ne 
within w hich he should do s.t, he did not do so. Hdd. 

that the purchaser made default. (Devados!, J■) 

A. I. R. 1925 Mad. 211 ; 48 M. I. J- 150. 

_ Construction—Clatisc for arbitration—Breach 

cf Contract. , , 

A contract of sale between the vendors and purcha¬ 
sers of certain goods cotttained the following arbitra¬ 
tion clause : “should any dispute arise as to the 
interpretation of this contract or any mattei'in connec 

tion therewith or with the carrying ^ out thereof the 

same shall be submitted to arbitration Htld. on a con¬ 
struction of the contract that a claim for damages for 
breach fell within the clause requiring a submission to 
arbitration. (^Schivabe, C. /. and Raniesam^ /.) 

Sunni.AH cV CO. TETLKY AND ^ . >. 

75 I. C. 673 • 32 M. L. T. 380 (H. C.) 
18 L. W. 77 : (1923) M. V/. N. 445 
A. I. R. 1923 Mad. 693 : 45 M. L. J. 39. 

■Construction—Commercial contracts—Mode 


of delivery—Stipnlation as to. 

In construing mercantile contracts courts will assume 
that every clause inserted therein was inserted by the 
parties to some good purpose and with «onie denm e 
meaning as merchants are not in the habit of inserting 
in their contracts stipulations to which they do not 
attach some value and importance. A party to the 
contract is entitled to delivery of goods in the manner 
stipulated and he cannot be compelled to take some¬ 
thing else in substitution for it however effective a 
substitute it might be. C. J and hr,shnan 

a. 

31 M. L. T. 40 : 70 I- C. 736 : 

A I. R. 1923 Mad. 103 : 43 M. L. J. 199. 

_ Construction—Sale of goods—Contract to pur¬ 
chase from plaintiffs goods which plaintiff had previ^ 
ously thereto purchased f rom another—Tender by plff. 
of similar goods relating to other contracts hepitdia- 

^'^piaintiff had agreed to purchase from P and Co. 
certain bales of yarn of specified shipments. 1 he con¬ 
tract between plaintiff and Band Co. provided as 
follows: “B and Co. are relieved from liability for non¬ 
shipment owing to causes specified herein and buyers 
are not entitled to cancel the contract owing to del^ay 
caused by any of the specified causes provided that 
such delay in shipment shall not exceed three months. 
The buyers are also debarred fiom objecting to goods 
being shipped prior to the contract.” The defendants 
in their turn agreed to purchase these very goods from 
plaintiffs and the contract while incorporating by lefer- 
ence the terms of plaintiffs’ contract with B and C o. 
went on to provide. “Please note that you have to take 
delivery of goods as received by us and we are not res¬ 
ponsible for the late shipment or non-shipment of the 
aoods or part of the goods.” The plaintiffs tendered 
other goods of similar quality but forming part of some 
other contract of plaintiffs with B and the defendants 
wanted better particulars about shipment, etc., before 
they would accept the goods. Held., that the defe^i- 
clants were bound to take the goods as and when they 
were received by the plaintiffs without reference to the 
date of shipment, but the defendants were not bound 
to accept goods relating to other contracts of plaintirts 
with B and Co., even though they are of the same qua¬ 
lity, make and quantity. Held^ further, that the defen- 
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dants’ letter asking for fuller particulars in the absence 
of which they declined to accept the goods was not a 
repudiation of the contract which disentitled them 
from raising in defence in the suit that the goods were 
not such as they were bound to accept under their 
contract. Braithwaite v. Foreign Hardwood Co., 2 K. 

B. ^ 4 ;^iConsorozio v. Northumberland. 88 L. J. K B. 
1194 , Bowes v. Shand. L. R. 2 A. C. 4SS • R®f- to. 
(Wollis. C. J.and Ramesam. /.) S. V. SiVARAM 
AIYAR V. K. M. SUBBIAR & SONS.J 70 I. C. 346 ; 

15 L. W. 9 : A. I. R. 1922 Mad. 28. 

Construction—Railway demanding excess and 

demurrage. ^ 

Plaintiff consigned limber at Quilon to Negapatam 
and charges were levied at Quilon according to weight. 
On arrival of timber at Negapatam. the Railway 

authorities purpoting to act under R. 22 , authorizing 
re-cIas4fication and re calculation of rates, charged at 
waggon rate and refused delivery till the excess was 
paid They also claimed demurrage and wharfage. 
The plaintiff paid under protest and sued to recover. 
Held, that the rules as to re calculation related to 
errors in calculation and not to a change in the fun¬ 
damental basis of calculation. Quaere : whether the 
Company could claim demurrage. {Seshagtrt Asyar. 

/ 'i venugopala aiyangar V. S. I. Railway 

62 I C. 602: 13 L. W. 309. 
Construction^^Auction sale is a contract. 


There can be no doubt whatever that the sale by 
auction i? a contract when the conditions of sale 
provide that the highest bidder shall be the purchaser: 

the person who makes the highest bid has a right of 

action against the seller on his refusing to act 

cordance with the conditions. {Baker, J. C.) ABDUL 

A7IZ KHAN V. MUNICIPAL COMMITTEE, KHANDWA. 
AZIZ KHAN ^ ^ ^ J ^ Nag. 227. 

_ Construction—Transfer of actionable claim. 

One M agreed to deliver 2.000 tons of Manganese 
at Rs. 6-8-0 a ton “ within two years from date in 
about equal monthly quantities.” This contract was 
assigned to the plaintiff on the 9 th of December 1916 . 

No deliveries having been made till then, there had 
been eleven defaults in making deliveries. The words 
as to the time of delivery very clearly import that the 
essential condition was that delivery of the whole 
2,000 tons was to be made within two years, and the 
words referring to the monthly deliveries were nothing 
more than a statement of the times of delivery within 
those two years which, if possible, would be most con¬ 
venient to both parties. One twenty-fourth of 2,000 
is SVll but if the seller had delivered only 
4 -i ’33 tons in any particular month the buyer could not 

have sued him for the balance of forty tens until the 

Lpir 3 of the two yeat3. {Hama., A. J. C) MOHAN- 

..1, S.K BiSHESWARDAS DAGA^^^^ 

_ Construction—Carriage of goods Rate fixed 

—Railway author; tics using bigger wag got; for their 
envn convenience- Higher rate cannot be demanded. 

A Railway Company though it has a nght to re-mea* 
sure andrecalculaie the freight on goods after it reaches 
its destination, cannot after making a contract with a 
party to carry goods at a certain rate subsequent y al er 
the entire basts of calculation merely because to suit 
their own convenience they have used a much bigger 
waggon than was actually necessary. {Daniels, J.) 
Mt. Gulab Dei G. I. P. By. 

^ 90 I. c. 99: I. R. 6 A. 6I0. 

- Construction—Agreement— H'^ere terms^ are 

being negotiated and a document ts contemplated .0 
signed, parties are tiot bound till the signing of / - 
document, But in absence of intention to sign \suck 
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•document the prhtciple does not apply. 

Where parlies are negotiating as to the terms of an 
agreement and it is contemplated that a written docu¬ 
ment shall eventually be signed, everything which 
takes place until the document is finally signed 
amounts merely to negotiation. But where at ihe time 
of agreement it was not contemplated that any docu¬ 
ment should be signed, the principle does not apply. 
(^Dawson Miller^ C. J.^ Mullick and Foster^ 

Harihar Prasad Singh v. MaharaJ Keshav 
PRASAD Singh. 5 P. I. T. Sup. 1 : 

A. I. R. 1925 Pat. 68. 

- Construction—Exception and Froz'iso. 

The general rule is, that where a contract contains 
an exception and proviso, the party who desires to take 
the benefit of the former must not only plead it but 
prove it and that when that has been done the other 
party who desires to take the benefit of the proviso, 
which is in reality an extensive covenant by way of 
defeasance must prove that the subject-matter is not 
■within the exception. (^Mullick and Bucknill, //.) 
G. I. P. Ry. Co. V. Gitan Ram Nirmal Ram. 

2 P. 442 : 1 P. L. R. 163 : 72 I. C. 440 : 

1923 P. H. C C. 82 : 4 P. L. T. 173 : 

A. I. R. 1923 Pat. 285. 
- • " 'Construction—Delivery of goods. 

A contract for the sale of goods “ delivery to be 
taken scale in all October ” means that the goods 
are to be taken whenever in all that month sellers call 
upon buyers to do so. Consequently 31 st October is 
the last day for the performance of the contract and a 
breach of the contract takes place only on that date. 
{.Maung Kin and Pratts JJ.) HUNT HuaT & CO. 

■v. Sin Gee moh & co. 

66 I. C. 510 : 11 L. B. R. 182. 

-- Constructioft—Contract for purchase of goods 

—Vendee asking for time f or payment of price _ Ven¬ 

dor asking for interest but fiot treating vendee'^s action 
as repudiation of Contract—Vendee is not guilty of 
kreach of contract. 

Where the vendees merely asked for time for pay¬ 
ment for goods till the arrival of other goods ordered 
from the same vendors, and the vendors did not treat 
this as vendees’ repudiation of the contract but only 
asked for payment of interest. Held '• that the vendees 
had not refused to take delivery of the goods at the 
proper time, and had not committed breach of con¬ 
tract. (^Keyinedy, J. C. and Rupchand Bilaram^ 
A. J. C.) PREMJI .VlULJl £/. GURLICK & CO. 

90 I. C. 573 : A. I. R. 1925 Sind 254. 
- Construction—Contract for sale of goods — De¬ 
fendant failing to take delivery on due date—Resale 
after undue delay —Demand for damages on basis of 
resale is untenable but plaintiff' must be permitted to 

amend plaint so as to claim damages on market price _ 

C. P. Codcy O. 6 , R. ly. 

Where the plaintiff had made undue delay in re¬ 
selling the goods, which the defendant had failed to 
take delivery of as per the contract of sale between 
the parties, and where the plaintiff claimed damages 
•on the basis of the actual price realised by him. Heldy 
that he was entitled to damages only on the basis of 
the market price on the date of the breach but that 
he should be allowed to so amend his plaint as to 
claim damages on that basis. A. I. R. 1924 Bom. 390 
-arid I S. L. R. 81 , Foil. (^Kennedy. J. C . andLobo. A 
J. C.') FIRM OF GANGARAM v. KODOOMAL. 

88 I. C. 571 ; A. I. R. 1925 Sind 222. 

— ——Construction — Karachi Bazar dealers — 
**Offce dhara*'* and usual terms '* mean what import¬ 
ing firms do as seen from printed forms of contract 

assed by them. I 

M . . . » 


CONTRACT—Implied term. 

The expressions “ office dhara ” and “ usual terms’* 
as used in the contracts of the Bazar dealers mean 
“ what the importing firms do ” to be seen from the 
printed forms of contracts used by them. 13 S. L. R. 
100 , Foil. (^Kennedy, J. C. and Rufckand Bilaram, 

A. J. C.) Firm of Dasso Mal Ramchand v 
Firm of Vuzafali adamji. 

86 I. C. 364 : A.I.R. 1925 Sind 80. 

- - ' -Construction—Contract should be read as a 

whole. 

The general rule of construction of a written con¬ 
tract is that the language of an instrument is to be 
understood in its ordinary and natural meaning but at 
the same time the whole of the contract must be con¬ 
sidered in order to ascertain the meaning of any 
particular part thereof. {Raymond^ A. J. C.) 
tyebally Abdul Hussain v. Messrs. James 
Finlay & Co. 80 I. C. 969 ; 17 S.L.R. 12 : 

A. I. R. 1924 Sind 105 (2). 

Cross contracts—Effect of. 

In the case of cross contracts to supply the same 
goods, the secured contract does not operate as a 
novatio. Each is separate and even if the parties 
intended only to pay differences, different legal conse¬ 
quences arise. {Bilaramy A. J. C.) KiSHINDAS 

Pursumal V . MenghraJ Khialdas. 

81 I. C. 834 : A. I. R. 1925 Sind 144. 
- Enforceability—Right to enter into a con¬ 
tract. 

Law does not recognize a contract to enter into a 
contract and hence it cannot be specifically enforced. 
{/7vala Prasad and Kulwant Sahay, /J.) RUDRA 

Das Chakravarthy v. Kumar Kamakhya Nara. 
YAN Singh. 3 Pat. 968 : 84 I. c 178 . 

A. I. R. 1925 Pat. 259* 

• 

Hire Purchase. 

- ffiyg purchase—An agreement is not a hire 

purchase agreement unless hirer has option not to 
complete purchase. 

A hire purchase agreement and an agreement to 
sell are different. In the latter the property in the 
thing sold passes immediately to the purchaser while 
in the former there is not only no such immediate 
transfer of title but also the hirer is not bound to 
complete the purchase and can at his option return 
the thing at any time before the instalments are paid. 
An agreement is only one of sale though it may pro¬ 
fess to be a hire-purchase one if it contains an obliga¬ 
tion to pay the purchase money. Helby v. Matthews 
( 1895 ) A. C. 471 and Lee v. Butter ( 1893 ) 2 Q. B. 
318 Cons. (^Marten, /.) A. CECIL COLE v. NONDLAL 
MoraJI Dave. 49 Bom. 172 : 

26 B. L. R. 880 : A. I. R. 1925 Bom. 18. 

Implied Term. 

- Implied terms—Deposit by Purchaser with 

seller—Repudiation of contract by purchaser—Whether 
entitled to return of deposit. 

There is nothing either in the Specific Relief Act or 
in the Contract Act which touches the question of 
deposit. But it is clear that, even when there is no 
clause in the contract as to the forfeiture of deposit if 
the purchaser repudiates the contract, he cannot get 
back the money as the contract has gone off through 
his default. This will equally be so even though the 
buyer is not put to any loss by the repudiation. L. R. 
roCh. App. 512 and 24 Cal. 897 Ref. to. {,Chat- 
teriee and Pearson. J J MaNGOBINDA Dutta v. 
BaISOGOMAFF. 67 I. C. 714 : A. I. R. 1922 Cal. 104: 
- Implied term. 

Contract whether implied or express, gives an equal 
cause of action, (.Martineauy /.') IMAN Din v. 
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un 1 u 78 I. c. 445 : A. I. K. 1925 lah. 174 (1). 

!_ -Imtl.cd t,, m—AErumc„t between two temples 

r£i:itlatini: trociSii. ns- Coustyuction. , . .i,_ 

Per Ch.cf Jnsl..e :-Tlie law on the subject of the 
.n,pi cation of ter,ns in a contract has frequently been 
‘,::;!:u,kI, stood and misapplied. 

to imply terms in a contract unless theie arues trom 
he la. nuage of the contract itself and the c.rcum- 
S .nce^imder which it is entered into, such an mfer- 

ence that the parties must have intended 
irquest.on, that the Court is necessar, y dnven to he 
. finclusion that it must 'oe implied. on a 

cons!“uction of an agreement between two temples 
reculatinfi the processions of idols on pyticular d >- 
thtt thert was no implied term that one of 'he"' 
limit ius procession to those particular days. 

C >. ; J Waltuee, J.) C-OVINIlA ^HARIAR n.^NAlU 

Kesava Mudaliar. ’70 t r 243’ 

a923) M. W. N. 186 : 72 I. C. • 

^ ' A. I. E. 1923 Mad. 344. 

Liabilit;^ 


-- Uabiltty—SaU of goods-German 

carrying goods seized durhu war-Arp ival m a differ- n 
eni s/uhong aftcr-Doctrine of frustration. h 

In pursuance of a contract for sale of goods headed t 
“ contract shipment and arrival ” goods were J^ent m a th 

German steamer, which on the outbreak ^f uar was 5 
seized and conuemned as prize. Iwo years latei the 
/oods arrived in a different steamer, but were not ( 
liven to the buyer. In a suit for damages for nonQ 
delivery held plaintiff was not entitled to delivery of _ 

^^V^t's^indcrson, C. /.—The arrival of the goods U 

under the particular circumstances was not such an / 

. cl as was thought by the parties to the contract. 

The purpose of the contract and the intention of the [ 

partlL h'^d been up set by the capture and the pro ^ 

/.-According to the doctrine "f I 
“ frustration ” a subsequent event or contingency I 
beyond the ken of the parlies at the time of '"c ; 

a^^ion for the occurrence of which neither of them k 

Responsible and for which they have not provided may 

sorrietimes operate to undermine and a%o d thee 
iract Enelish case-law referred to. {Sande>^son. 

OObKl SHANKAR AGAK- 

WaIla .. H, P. MOITRA. ^70^. ^ 379^. 

__ Liahility—Oate of operation of. 

__ .fiability — f'ailnre to complete contract 

Earnest money 'when forfeited. ^ c 

^ Where a purchaser was, under the contract of sale, 
bound to pay up the balance of consideration 'V“hin a 
certain time in default of which he was to foifeit the 
earn’^'^r mon-y. and it is found that not only was he 
not in a position to pay that money but he never 
offered to pay it, he is not entitled to recover the 
Earnest money paid by him. (A^ A*. Chatterlee and 

Pant 'H JJ ) atul Chandra Kundu v, ^arat 
ChaNd/a-^Laha. £9 I. C. 215 : 24 C. W- N 967. 

_ Liability—Negotiable instrument. ^ 

There is a difference between the law relating to 
liability on ordinary contracLs and that on 
instrument. i^Wazir Hasan. A, /. C.') JaGRUP 

Singh v. Rama Eishan Das. c s'S 

7 0 L J. 705 : 59 I. C. 596 : 23 0 . t. 3.3. 

_ Liability—Marriage-Securing a girl for 
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marriage—Money paid to be given to girPs guardian 

_ Qirl not secured—Money recoverable. 

Defendant asked for Rs. 200 for the purpose of 
settling the plaintiff’s marriage. The plaintiff how’- 

eversent only Rs. 17 S by money order. Defend¬ 
ant did not spend that sum in connection with the 
plaintiff’s marriage in accordance with the agreement 
come to and therefore plaintiff sued to get the money 
back Plaintiff’s pleader stated that girU were scarce 
and plaintiff wanted the defendant to secure a girl 
for him and the money was given to him to be paid to 
the guardian of the girl selected, should money be 
demanded. Held, that plaintiff can recover. 4» M. 197 
and 33 Bom. 411, Foil. {^Pridcaux. A.J.C.) GaNGA- 
DHAR V. Govind. 8 N.L.J. 66: A.I.E. 1923 Nag. 296. 

Novation. 

__ JVovation—Partnership—Debt due by — MorG 

Ca-r, by one of partners for—Effect—Where no ex- 
'tinguishment of firm's debt or release of partners 

liability- . t . i.- 

Where during the continuance of a partnership one 

of the partners executed to a creditor of the firm a 

1 mortgage to secuie iftter alias the debt due to him 
from tbe firm, hsld. on the evidence in the casfr 
that the mortgage did not work either as a novation of 
the firm’s debts to the creditor or a release of any of 
the partners from full liability in respect of it. '^Lord 

Blafcsburgh.-) VEERAPPA , 4''GSl^: 

b9’4N w N. 559 , 20 L.W, 368,35 M. T, 161 
A I E. 1924 P. C. 192 : 47 M. L. J. 168 (P. C.). 

_ JV.ration—Fresh and independent cause of 

action—Amount due on previous account Considera¬ 
tion, proof of. . . . 

\ The balance due cannot be recovered until it is 

e proved that the sum was due within limitation. Butt 
>- where mere is a novation of contract and a promise 
to pay within a specified period, a fresh and inde- 
)f pendent caus • of action accrues on the ^ate on which 
:y payment is promised to be made. F C.^ 

S MENDl LaL z.. ram ChaNDER. 1 0 . W. N 797 . 

jj, -- Novation—What it consists of — Parties 

av Tenancy—Change of terms. , u ^ 

n- The novation of a contract implies a fresh contract,. 
« directly, or by implication in place of the original one 
R- and all the parlies to the old contract must agree to it. 
J • The terms of a tenancy cannot be changed unle^ the 
ra. landlord is a party thereto. {Jwala 
Maepkerson. J J.) GOPAL OJHA 

ve Singh. 


Right to enforce. 

__ Eight to enforce—Suit to enforce payment — 

'’"^•returden ptoormu.., be laid on the party who- 
savs that at the time of contract he was a minor. 
(Mtikeriee / ^ KaNDHAI LaI. v. DEBI PRASAD. 

yMukerle . J.) 1 R 6 All. 219 : 87 I. C. 778 : 

A. I. E. 1925 All. 399. 

_ Eight to enforce— Agreement to abide by oath. 

If the parties have made a binding agreement it 
does not matter to a Court how foolish it is, and af^ter 

all the parties probably know their o£- 

the Court and it may not be so foolish 
the parties as in the eyes of the Court Consequently 
whefi the parlies contracted to abide by the 

of the defendant on oath, there is 

such contract and the parties are bound abide there 
by. {Walsh. J.) KESHO RAM J P^ARE LAL, 
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CONTEACT—Right to enforce. 

- Ri^ht to enforce—Bearer a minor—Whether 

can sue on the /fundi. 

The bearer of a Shah Jog Hundi, although a minor 
is entitled to sue on the Hundi. (^Macleod, C. J. afid 
Coya/ee,/.) RaM PRASAD z'. SHRINIVAS. 

27 Bom. L. R. 1122 : 90 I. C. 685 : 

A. I. R. 1925 Bom. 627. 

—- Right to enforce — Mifior's rightt to oiforce 

ccmtract of marriage — Minor. 

Contract made by the natural guardian of a minor 
so as to be binding on the minor, which is for the 
minor’s benefit, is enforceable at law. 

Minor can maintain suit for damages for breach of 
contract of marriage entered into on minor’s l)ehalf 
by the minor’s natural guardian. (Case law discussed.) 
iTaraporewala, /.) ROSE FERNANDEZ JOSEPH 
Gonsalves. 48 Bom. 678 : 26 B. L. R. 1035 : 

85 I. C. 587 : A. I. R. 1925 Bom- 97. 

- ——Right to enforce—Waiver must be with in- 

tention to waive and with knowledge of all circumstances 
—Payment by vendee of purchase money^ due to mistake 
induced by advice of solicitors is not waiver of right 
under covenant for title. 

In order that there may be an effectual waiver of 
any stipulation in an agreement, it must be intentional 
and based upon full knowledge of the circumstances. 
Where there has been no independent investigation of 
title on behalf of the plaintiff-vendee, but, due to a 
mistake induced by the advice of his solicitors, he 
pays portion of the purchase money, he does not 
thereby waive his right to the enforcement of the 
stipulation by the vendor to make out marketable 
title. {.Shah-, A. C. J. and Kincaid., y.') MEGHJI 
MOORJI V. TYEBALLI Kamruddin. 

26 B. L. R. 1019 : A. I. R. 1925 Bom. 64. 

-- Right to enforce — Mahabrahmans—Offerings 

to^Contract to divide. 

A contract to divide offerings to Mahabrahmans is 
not enforceable except as between the immediate 
parties to it. {Lindsay., J. C.) MaheSH PraSaD 
V. BHARATH. 59 I. C. 677 : 23 O. C. 252. 

- —Right to enforce—Forward cotitract in 

Karachi—Clause 9 — Clause is not affected by clause 9 . 

Clause ( 6 ) which gives option to the seller to retain 
the goods under Hen till payment, is not affected by 
clause ( 9 ) ; clause ( 9 ) of the usual contract Is not 
intended to require the seller not to part with the 
goods at all where" delivery is to be made to an Indian 
Merchant, but'to further restrict the right of the seller 
to exercise his' optipn of retaining the goods where 
delivery is to be made to a European Office. Parting 
with goods without full payment therefore does not by 
itself divest the vendors of their right to enforce .pay¬ 
ment of the purchase money. {Rupchand ^Uctrarn 
and Kennedy, J. Qsf) FIRM OF BudHURaM z/ 
KimaTRAL BHOJRAJ.' a. I. R. 1924 137. 

Shipping. 

--- Shipping — Construction — F.O. B. New York 

—Shipping soonest—Goods must be shipped ofily at 
New York as soon as possible. 

The defendant’s indent to the plaintiffs required the ■ 
goods to be shipped soonest and contained instructions 
to ship at New York. Held, that the plaintiffs were 
to ship the goods as soon as possible at New' York and 
were not at liberty to ship them at any other p<jrt on 
the ground of their inability to ship at New York 
without great delay. L. R. 5 H. L. 395 Ref. {Kander- 
son, C J. and Rankin, /.) DaYTON PRICE & CO. v. 
S. RohOMOTOLLAH & Co. 29 C. W. N. 422 : 

86 I, C. 671 : A. I. R. 1925 Cal. 609. 
- Shipping—Charter Party—Unjustified devia- 

Q. D.—VOL. I—ic: 


CONTRACT—stranger. 

tion leading to loss of cargo—Suit for damages — 
Main tainabil ity. 

j A contract of charter party was entered into between 
the parties by which goods ought to be loaded and 
unloaded between C. and S. with the usual clauses of 
exemption from liability on account of King’s enemies 
and Act of God. The ship deviated from the usual 
route and in a storm, some goods belonging to the 
plaintiff were jettisoned, and a suit was filed for 
damages on account of loss. Held, (i) it is settled 
Jaw that if the charter party says nothing more than 
that the cargo should be carried, from one port to 
another, it is an implied condition that the ship must 
go according to the nearest route between the ports ; 
( 2 ) in a case of unjustified deviation, a plaintiff is 
entitled to recover all damages caused by deviation. 
{Ramesam and Jackson, J J.) Ban A MEEN v. JETTa 
MeGHJI. 21 L. W. 249 : 86 I. C. 751 ; 

A. I. R. 1925 Mad. 770. 

Stranger. 

- Stranger—Right to enforce — Privity—Sub 

sequent dealings. 

Though at the outset a person was a stranger to a 
contract, still, if subsequent dealing.s have brought him 
into privity with the parties, it is open to the Courts to 
grant relief to him on the contract. 41 Cal. 137 Ref. 
{Lindsay and Kanhaiya Lai, JJ.) NEHAL SinGH v, 
Fateh Chand. 20 A. L. J. 708 : 44 A. 702 • 

68 I. C. 778 : A. I. R. 1922 All. 426. 

- Stranger—Sale of land—Agreement by vendee 

to discharge debt of vendor—Right of suit—Privity of 
contract— Rule as to Exception—All parties before 
Court — Effect. 

The vendee of a property undertook to discharge a 
debt due by his vendor to a third party. The plaintiff 
alleging that the third party was a benamidar for him 
sued for the amount due impleading as defendants the 
benamidar, the vendee and the vendor. It was proved 
that the third party was a benamidar for'the'plaintiff. 
but the vendee pleaded that he was not liable, as there 
was no privity between him and the plaintiff’. Heldy 
the ordinary rule of law that a stranger to a contract 
though beneficiary thereunder could not sue upon it 
does not prevent a Court, in the exercise of its equita¬ 
ble jurisdiction from passing a decree in,his favour, 

I when all the parties affected by the contract are before 
the Court. 3 Mer. 582 ; 31 I. C. 792 : 41 Call. 137 ; 45 
' M, L. J 693 , Foil. 41 M. 488 ; 38 M. fs3, Ref. 
■to. {Devadoss, J.) AreTI SINGaRAVVA z/.'ARRETi 
SUBB4YYA. 20 L. W. 721 : 35 M. Xi:i,'l03 • 

(1924) M. W. N. 838 : A. I. R. 1924 861 • 

47 M. Lfjr. 6 I 7 : 

- Stranger can enforce. 

Per Krishnan, /.—Stranger can enforce contract if 
parties to contract are parties to suit and stranger is 
supported by the interested party. 34 A. 3 . (RC.) Dist. 

34 Mad. 119 partly Foil. (^Krishnan ani Venkatasubbn 
Rao, JJ.') Thiruvadi ayyancIar v. R JaNAKI. 

18 L. W. 630 : 76 I. C. 1016 : A. L R. 1924 Mad. 103 ; 

45 M. L. J. 693. 

- Stranger—Right to 'enforce—/fssQiimenV of 

all the property of the transferor—Credit of transferor 
—Suit for recovery of debt from transferee'^Main • 
tainability. 

^ Where a person gets a transfer of al! the assets of 
his transferor and subjects himself to* the payment of 
his debts, a creditor of the transferor to whom such a 
transfer is communicated has a right to proceed 
against the transferee. A suit by the creditor against 
the transferee is in such a case not open to the 
objection that there is not privity of contract between 
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CONTKACT—Stiangei-. 

. i' \ ii Mail jH 8 ; Miul. 086 . 

tlu' p;irues. ! ^ „,„,jr.rswaMy 

K\MASV. \MI ^V'AV'lP L W 2°2 

M VNI I-n I, \. (1922) M. lyrii c ) • 

09 I. c 067 ^2) • 31 M. 

A T K. 10^2 Mart. 307 ; 43 K. L. J. 129. 

_ h' s!»-nfi^r,-r 

,UI ///<• h i 7 inz ‘n-fra! bc.u rHi.v /Wc/V-f.' ‘^‘/• 

To entitle n iliird i)arty not named as a party to the 
c-mtract to sue cither ol the contractinti parties, the 

third party must possess an actual l.entnctal n^ht 
plUhiminthe p<>sition of . 
under that contract, /. ^ •) ‘ * 

MOHAN 1 -Al.. 80 I. c. 405 : A, I. U. 192. Kag. 29, 

Teji Manrtl Contracts 

_Teii Mandi ^ .s^^V e/ 

,r^c/ ; -!r.:C.r.„y /a-/,.-/■<•/,- 

fnuluii cotttni^ “A i. '• • 


CONTRACT—Variation. 

Variation. 

_ CoHiriUt—Variation—Broaoh of contract — 

When' date of sa/f is post toned hy eonsont, old contract 

continues but date of breach is the postponed date if 

Jot-- is fixedy or the date lohen plaintiff refused to 
extend time or after reasonable' time from Iasi date of 
i;rani of indultfence. 

" Where the time for performing a contract of sale 
has been postponed, at the request either of vendor of 
imvchasev, and the contract is ultimately broken, this 
has tl-.e effect of deferring the period at which the 
brea< h takes place, and therefore alters the date %Mth 
reference to which the damages are to be calculated. 
'Phe old contract continues, but the date of the breach 
is shifted The damages for non-delivery or non- 
• ci-eptance ->f the goods will be calculated at the 
market price of such goods on the last day to which 


inairx'-t --» . . 4 . n \ -.i. 

_ #K<« 1 - 01 ^tnrt \v 5 is extended if d^t6 wus fixed* or ftt 

the plaintiff refused to grant further 
.Ulat.a neol>n^, ..nh np or at a re.asonable period after his last 

■ountry eonstiluents. v.i.ji, iii print of an indulgence. {Marten^ Jf) COORhA 

I, cannot he ' f o it s uP ■ 


27 B. L. E. 1168 
A. I. R. 1925 Bom. f47. 

_ Variatijii— Bo-.ver to vary terms. 

Where one party to a contract is authorized to vary 
,....iy I-" rcsp<iu^i‘9.^ . . •••• • ^nth the tcuns. the powers should bestriclly construed and the 

,onstituent. To the third party m bn.,. a> - : l„.lulgent party should not be allowed to travel beyond 

Kaccl.a Acla.ia a.ul ln-.onvt„uent v.- (SaA^^iri Aiya.: J.) 

siblc. -n.e nan.e of .he up count,y ’to 1 Vy NUr.OfAl. A .MVANC.AK f S. I. RaH.WAY Co. 

. ommunicated to the th.r.l !»’ 'V'"'"'"‘'".•‘i , ! I 62 I. C. 602 : 13 L. W. 309, 


;ta;';;i;r ht ;n,;;;mp, sue,‘o-ansac,ions under in- 1 
slructions from l.is up conntiy . ons.itnenl, Ihe thi o 

rcsponsihlc.m- .hch,-es to the up-coun.ry 

eon: 


62 I. C. 602: 13 L. W. 309. 

__ Variation— :V ovation — Plssentials. 

q'he main element in a novation of a contract is that 
the light against original contractor is relinquished and 
the liabililv of the ne.v contracting party accepted, 
nrovided that the new contract is legally enforceable. 

( Ar,r and Adami./J.) 

Kaknakd & Co. 2 Pat. L. T. 761 : 63 I. C. 668. 

6 P. L. J• 47v. 

_ Waher must be loith intention to ujaiz'e and 

ivitk knowledge of all circnmslanecs 

Payment bv vendee of purchase money, due to 
mistake induced by advice of solicitors is not waiver 
of riclil under covenant for title. \Skahy A, C. J - 

and Kincaid, /.) MEGHKAJ MOORJ. t, rYBAl-LI 

K wiki’iiDIN 26 Bom. I*. R. 1019 . 

KAMkt.DDiN. A. I. R- 1925 Bom. 64. 

_ IVurcvsSale of goods—Acceptance of for' 

of the two parlies siiouiii I'c-..... , , I o>' rest _ Portion accepted not of the 

The two p,ArCK-> lo the cont.ucl ,n ‘dc-^rifon can faded fcn-P rcsump, On - Damages. 

the defendant and his asetit on Ih. one hand ^ . f (j, contracted for were accepted 

third party ivith whom the .\dal.a ente.e into the CO. ^ J, „ fonnd that the goods 

tract on behalf of the ' accepted did not correspond lo the goods ordered and 

A.C. /. and A,nca:d /.) 613 i I i„ „ sV.t for damages for acceptance of the remainder, 

SOBHAGMAL. 26 Eom L. K. 1097 \ vendee pleaded that the portion accepted "0 

A. I. R. Bom. <». , u ordered, //cldy the plaiiuiffs were entitled 

--Teji Mamli /ransadnms—ll agcr:ngcentra, s. 1 ,,,,6 ,|,e vendees had waived performance 

There is no pre.-umplioi, a-, regards r^‘"" of Ml condVdons precedent. ‘ Pam,■■•am, and PciUy, 

ansactions that they are wagering transactions .ye2 of all ^VlYAR. 

tom. 40 S Foil. ySAah. A- C. J- and Puna^._ /-) JJ-) «« I. C. 241 , A. I. E. 1925 Mad. 974 ; 


r thi;^ P-.y ni l. Wh.m, the K.,ccha .Adatia 

transacts business on behalf ot the np country co,,s - , 
tuent is communicated to the up count,y constituent. , 
The Adatia enteis into contracts with the third parties 
in HoXy on l,ehalf of his up-country consUtuenl as I 
an rg?nt, the name of the principal not being d.s , 
close^d. Where the plaintiff is employed as a Kiccha 
\datia bv an up-counliy constituent and where 'raps- 
are cute,-ed into by the Adatia w.tb third 
narties in liombay and where there is the ciicun,stance 
dial the intention of the third parties, ,s not show, 

to be to deal ill differences onfy, it is not enongl, foi 
the defendant to prove an agreement between liini elf 
and his Adatia that the Adatia lyould so aininge 
business for him as not to ict|ui,e biin to giie o, take 
delivery. In order that a (ransaclion may Im ticated 
wager, it is es.-ential that the- common intention 

‘of the two parties should be lo de-.al J' 


ISom. '402 Foil. y,U.,A. .-i-C. J- '"f .f'! 21 ^L W‘soV, 88 1925 Mad. 974 : 

MUKUNCHAND PAMA r. SOBUAC.MAb IrlAN^IAT..^ i2 t 

26 B.L.R, 1097 : 85 I.C. 613 : A.I.R l92o Bom. <9. i 


49 M. L. J. 1 
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STATUTE INDIAN. 


Acceptance, Commanication of, when complete, S. 4 
Acceptance of performance from third person, S. 41 
Acceptance of proposal. Communication of, defined, 
S. 8 

Acceptance of proposals, defined, S. 3 
Acceptance, revocation of, S. 5 
Accomplishment of purpose, S. rOo 
Accounts of agent, S. 213 

Account to firm, of benefit of business other than 
partnership, S. 258 
Acts in good faith. S. 223 
Acts lawful, consequences of, S. 222 
Acts not expressly repealed, not affected, S. i 
Advancement of money for share of profits, not 
partner, S. 240 

Advances, subsequent presumption for, S. 174 
Agency, Ss. 182—238 (Ch. X.) 

Agency, business of, S. 194 
Agency, termination of 

Agent, agreement of misrepresentation by, S. 23S 

Agent, compensation to, S. 225 

Agent, defined, S. 182 

Agent, employment of, S. 183 

Agent, falsely contracting as, b. 236 

Agent, indemnification of, Ss. 222, 223 

Agent, non-enforcement by, S. 230 

Agent, pretended liability of, S. 235 

Agent, principal’s duty to, Ss. 222—225 

Agent, qualifications of, S. 184 

Agent remunerated by share of profits, not a partner, 
S. 242 

Agent's accounts. S. 213 

Agent's authority, S. 188 

Agent’s authority, excess of, S. 227 

Agent’s authority, in emergency, S. 189 

Agent’s authority,jjou'separation of. S. 228 

Agent’s authority,.revocation by, S. 203 

Agent’s authority, termination of, Time for, S. 208 

Agent’s contract, consequences of, S. 226 

Agent’s contract, enforcement of, S. 226 

Agent’s dealing, S. 215 

Agent’s diligence, S. 213 

Agent’s duty to principal, Ss. 211—221 (Ch. X.). 
Agent’s express authority, S. i86 
Agent’s implied authority, S. 186 
Agent’s lieni S. 221 

Agent’s misconduct of business, S. 220 
Agent’s naming person, S. 195 
Agent’s non-disclosure of contract, S. 231 
Agent’s not delegating, S. 190 
Agent’s personal liability, S. 233 
Agent’s remuneration, S. 219. 

Agent’s responsibility for sub-agent, S. 192 
Agent’s right of retainer, S. 217 
Agent's skill, S. 212 

Agreeinent by way of wager, exception to, S. 30 
Agreement, consideration of, when lawful, S. 23 
Agreement defined, S. 2 (e). 

Agreement in restraint of marriage, void, S. 26 
Agreement in restraint of trade, void, S. 27 
Agreement not void, though consideration inadequate, 

S. a^Expl. 2 

Agreement, object,of, when lawful, S. 23 
Agreement of nusrepresentation by agent, 8. 238 
Agreements by way of wager, S. 30 k 

Agreements in restraint of legal proceeding, 8, 28 


Agreements in lestraint of legal pioceedings. Excep¬ 
tions to, S. 38 (i), (ii). 

Agreements in restraint of trade, exceptions to, S. 27 
(Except. I, 2, 3). 

Agreements void for uncertainty, 8. 29 
Agreements when contracts, S. 10 
Agreement through mistake, void, S. 20 
Agreement to do impossible act, S. 56 
.Agreement valid wi:.hout consideration, if it is a pro¬ 
mise to compensate for something done, S. 25 (ii) 
Agreement valid if without consideration if it is a 
promise to pay a debt barred by Limitation law, 
8. 25 (iii) 

Agreement valid without consideration if it is in 
writing and registered. S. 23 (i) 

Agreement void, defined, S. 2 (^g) 

Agreement void if consideration unlawful in part, S.24 

Agreement void if object unlawful in part, S. 24 

Agreement void without consideration, S. 25 

.-Mternativs promise, one branch being illegal, S. 58 

Annuity to child of deceased partner, S. 243 

Annuity to widow of deceased partner, S. 243 

Annulnrent of contract of partner’s obligations, S. 252, 

Annulment of contract of partner’s rights, S. 252 

Appointment of sub-agent without authority, S. 193 

Appointment, proper, of sub-agent, S. 192 

Apportionment of relief, S. iSi 

Appropriation of payments, Ss. 58—61 (Ch. IV.) 

Ascertained kind, warranty of, S. 115 

Ascertainment of goods, S. 83 

Ascertainment of goods by seller’s selection, 8, 84 

Auction, by sale of lots, 8. 122 

Auction, by transfer of lots, S. 122 

Authorisation of unauthorised acts, S. 237 

Authority, express, defined, S. 187 

Authojjty, express, of agent, S. 186 

Authority, implied, defined, S. 187 

Authority, i.mpiied, of agent, 8 186 

.Authority of agent, S. i8i 

Authority of agent, e.xcess of, S. 227 

Authority of agent in emergency, S. 189 

Authority of agent, non-separation of, S. 228 

Authority of Agent, Revocation by, S. 203 

Authority of Sub-agent, termination of, S. 210 

Authority, partly exercised, revocation of, S. 204 

Authority, Sub-agent’s appointment without, S. 193 

Authority, Revocation of, Ss. 201—210 

Bailed goods, return of, S. I60 

Bailed goods, unauthorised use of, S. 154 

Bailee, bailor’s responsibility, S, 164 

Bailee, care by, S. 151 

Bailee, defined, S. 148 

Bailee, delivery to, S. 149 

Bailee, liability of, S. 154 

Bailee, non-responsibility of, S, 166 

Bailee’s death, S. 162 


Bailee’s duty, S. 163 

Bailee’s Goods, mixture with, S. 135 

Bailee’s non liability, S. 152 

Bailee’s particular lien, S. 170 

Bailee’s responsibility, S. 161 

Bailee, suit by, S. 180 

Bailment, Ss. 148, i8i (Ch. Ix)- .1 < 

Bailment byseveral joint owners, S;>i66 . 

Bailmentj,defiued, S. 148; 

Bailment, Gratuitous, termination of, S, 162 
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Bailments of pledge, Ss. 172-181 (Ch. IX) 

Bailment, termination of, S. 153 
Bailor defined, S. 148 
Bailor, repayment l)y, S. 158 
Bailor’s consent, S. 155 
Bailor’s death, S. 162 
Ballot’s directions, S. 163 
Bailor’s duty, S. 150 
Bailor’s non consent, Ss. 156 —157 
Bailor’s responsibility to bailee, S. 164 
Bailor, suit by, S. 180 

benefit, account to firm of. for business other 
partnership. S. 258 
Benefit, principal’s right to, S. 216 
Biddings pretended, S. 123 
Itill of l.ading, stoppage of, S. 103 
Breach of coittracl, compensation of, S. 73 
Breach of Contract, consequences of, Ss. 73 . 

(Ch. Vi) 

Breach of warranty, S, 117 
Bulk, warranty of, S. 112 
Business, misconduct of, by agent, S. 220 
Business of agency, S. 104 

Business of principal, conducting of, b. 211 
Business, usual hours of. for performance, b. 47 
Buyer’s failure, S. 107 
Buyer’s refusal, S. 119 

Buyer’s right, Ss. 1 17 — * 

Buyer to suffer loss, S. 86 
are by bailee, S. 151 
anier or wharfinger, delivery to, b. 91 

Ce.-sation of right, S. 102 ^ _ 

Child of deceased partner receiving annuity, b. 243 

Claim of seller, notice of, S. 105 

Coercion, defined, S. 15 . ^ ic 

. ercion, I. P. C.. in force or not immaterial, b. 5 

(Expl.) 

' Commencement of the Act, S. i c . 

Communication of acceptance, when complete, b. 4 

Communication of pioposals, defined, b. 3 
Communication of proposals, when 
Communication of revocation, when complete, b. 4 
communication with Principal, b. 214 

Companies, joint stock. S. 266 

Compensation by breach of contract, b. 73 

Compensation by suit, S. 181 

Compensation for renunciation, b, 205 
Compensation for revocation, S. 205 
Compensation in quasi-contracts, S. 73 
Compensation in reciprocal Promise, b. 54 
Compensation through non-perforrn^ance act known 

to be impossible or unlawful, b. 5 ^ 

Compensation to agent, S. 225 

Compensation when intention to do not patuitous.S .7 
Compensation where penalty stipulated for, b. 74 
Competency for making contracts, S. ii 
Completion of sale, Ss. 80 83 
Compounding by creditor, S. 135 
Compounding with surety, S. 135 
Compulsion of contribution, S. 43 0 

Compulsion of Joint promisor to perform, b. 43 
Concealment, guarantee by, S .143 
Condition, guarantee on. ‘S. 144 
Conditions of offer, S. 38 (i) (ii) (nO 
Conducting of Principal’s business, b. 211 

Consent defined S. 13 
Consent free, defined, S. 14 
Consent free effect of when not given, b. 19 

Consent of bailor, S. 155 

Consent of Principal, S. 215 . 

Consent valid if fraud or misrepresentation though 
practised has no effect of causing consent, b, 19 


Consent valid though caused by misrepresentation or 
silence, S. 19 (Excep.) 

Consequence of inducement. S. 234 
Consequence of notice, S. 229 
Consequences of agent’s contract, S. 226 
Consequences of breach of contract, Ss. 73 , 74 , 75 
(Ch. VI) 

Consequences of lawful acts, ^-.222 , c ^ 

Consequences of rescission of voidable contract, b. 64 
Consideration, absence of effect, S. 25 
Consideration defined, S. 2 t,d) 

Consideration for guarantee, S. 127 , s 

Consideration, inadequate effect ot, S. 25 (Expl 2 .) 
Consideration not necessary, S. 185 . 

Consideration not required if agreement is a promise 
for something done, S. 25 (ii) 

Consideration not required if agieement is a Promise 
to pay a debt barred by Limitation Law, o. 25 (in) 
Consideration not required if agreement is in writing 
and registered, S. 25 ( 1 ) 

Consideration of an agreement when lawful. S. 23 
Consideration unlawful in part, effect ot, b. 24 
Contingent contract defined, S. 3*- 
Contingent contract impossible. '‘3^ . 

Contingent contracts on an event not happening. En¬ 
forcement of, S. 33 . .. c c. 

Contingent contracts when become void, bs. 35 , 30 
Contingent contracts when to be enforced. 

Continuance of Partners’ rights after dissolution. S .263 
Continuance of right of stoppage, S. 101 
Continuing guarantee defined, S. 129 
Continuing guarantee, revocation ol, b. 130 
Continuing guarantee revoked by change in firm. .b. 2 f )0 
Contract, agent’s non-disclosure of, ^-231 
Contract, breach of, compensation of, b. 73 . 

Contract, breach of, consequences of, bs. 73. 74. 75. 

iCh.Wl.) ^ _ 

Contract caused by mistake of one party as ‘^matter 

of f&ct S 22 ^ A/5j 

Contract, conditions for purposes of, .S 3 , 12 , 30 

(Ch. II). 

Contract, contigent defined, S. 31 ‘ 

Contract, contingent, impossible. S. 34 
Contract contingent on an event not happening, en¬ 
forcement of, S. 33 \ 

Contract defined, Ss. 2 (h), 10 . o oo- 

Contiact for the sale of future goods, b. 00 
Contract, obligations of parlies to, 

('cntract of agent consequences of, S. 226 
Contract of agent, enforcement of, S. 226 
Contract of guarantee defined, S. 126 

Contract of indemnity defined, S. 124 . , c 

Contract, performance of, when time essential, b. 55 
Contract, performance of, when time not agreed, 55 
Contract, performance of, when time not essential. 

S. ss * 

Contract, presumption of, S. 230 
Contract, quasi, compensation in, b. 73 

Contract, rescission of when right, S- 75 
,Contracts by whom must be performed, Ss. 40-45 

Contracts contingent when become void, Ss/ 35 , 36 
Contracts contingent when to be enforced, S; 35 
Contract sound mind necessary for, S. 12 
Contracts performance of, Ss. 37‘4o v.Ch. IVJ 
Contracts.quasi, Ss. 68—72 j a. 

Contracts which need not be performed, bff. 61—67 

(Ch. IV) . . e 

Contract, terms of variance in, S. 133 ». ■ 

Contract to be set aside' when induced by undue- 

influence, S, 19 A 
Contract voidable defined, S. i^'v*) 
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Contract, voidable, rescission of, mode of, S. 66 
Contract when afterwards becomes impossible, S. 56 
Contract who can make, S. ii 
Contract with Government. S. 74 (Expl. II) 
Contribution, compulsion of, S. 43 
Contribution equal, S. 146 

Contribution, sharing of loss by default in, S. 43 
Conveyance of title, S. 108 

Co-partner, partner’s liability to third person for fraud 
of S. 250 

Co partner partner’s liability to third person for neglect 
of. S. 250 

Co-partners’ partner’s power to bind, S. 251 

Co-sureties’ liability, 146, 147 

Co-surety’s release, S. 138 

Court’s Winding up after dissolution, S. 265 

Court’s Winding up after termination, S. 263 

Court to dissolve partnership, S. 254 

Creditor compounding by, S. 135 

Creditor defined, S. 126 

Creditor’s forbearance, S. 137 

Custom of trade not affected, S. 1 

Damages, estimate of, means for, S. 73 (Expl.) 

Dealing of agent, S. 215 

Death of bailee, S. 162 

Death of bailor, S. 162 

Death of principal, S. 209 

Death of surety, effect of, S. i3i 

Debt, partners’ liability for partnership, S. 249 

Debt, payment of, partnership, S. 262 

Debt, payment of, separate, S. 262 

Debtor, principal defined, S. 126 

Deceased partners’estates non-liable for subsequent 
obligations, S. 261 

Deceased partners’ representative, property left in 
business by. S. 241 
Defaulting pawner, S. 177 
Definitions, S. 2 • i 

Delivery of goods how made, S. go 
Delivery, part effect of, S. 92 
Delivery, place of, S. 94 
Delivery to bailee, S. 149 
Delivery to wharfinger or carrier, S. 91 
Denomination, certain, implied warranty of, S, 113 
Determination of price not final by contract, S. 89 
Devolution of joint liabilities, S 42 
Devolution of joint rights, S. 45 
Diligence of agent, S. 212 
Directions of bailor, S. 163 
Discharge of principal debtor, S. 134 
Discharge of surety, Ss. 133, 134, 135—139 
Disclosure of faults, S. 150 
Dispensing with performance of promise, S. 63 
Dissolution.- notice of, S. 264 
Dissolution of partnership by court, S. 234 
Dissolution of partnership by prohibition of business. 
S. 25s 


Documentary title to goods, S. 178 
Duties, Partner’s General, S. 257 ■ 

Duty of agent to principal, S. 211—221 (Ch. X) 

Duty of bailee, S. 163 

Duty of bailor, S, 150 > 

Duty of principal to Agent, Ss. 222-7^225 
Duty of promisor for performance, S. 49 
Effecting of sale, S. 78 
Effecting of stoppage, S. 104 : , 

Effect of part delivery, S. 92 
Effect of ratification, S. 197 , 

Emergency, agent’s authority in, S. 189 . 

EmployeiV non-liability, S. 224 .j. : rj,' 

Employment of agent, S. 183 I . .n.'. 

Enactments repealed by Contract Act, S. i } ' 
Enforcement of agent’s contracts, S. 226 


' I • 
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Enforcement of contracts, contingent on an event hap¬ 
pening, S. 32 

Enforcement of contracts contingent on an event not 
happening, S. 33 
Equal contribution, S. 146 

Estimate of damages, means for, S. 73 (Expl.) 
Exception to wagering agreement, S. 30 
Excess of Agent’s authority, S. 227 
Expenses extraordinary, S. 175 
Expenses necessary, y. 158 
Expiration of time, S. 160 

Express authority defined, S. 187 , , , , 

Express authority of agent, S. 186 . , » 

Express promise defined, S. 9 .( 

Express ratification, S. 197 

Express renunciation, S 207 

Express revocation, S. 207 

Extent of the Act, S. i 

Extraordinary expenses, S 175 ^ 

Failure of buyer, S 107 • , ' 

False contracting as agent, S. 236 
Faults, disclosure of, S. 150 
Finder of goods, responsibility of, S. 71 
Finder of goods, right of, S. 168 

Firm defined, S. 239 . 

Firm, obligations of partners carrying competing busi¬ 
ness to, S. 259 

Forbearance of creditor, S. 137 

Found goods, sale of. S. 169 

Fraud defined. S. 17 (i), (ii), (iii). (iv), (v) 

Fraud when silence amounts to speech, S. 17 , 

Free consent defined S. 14 . ; , 

Future goods, sale of, contract for, S. 88 . . . 

General duties of partners, S. 257 . • « 

General lien, S. 171 i! , 

Good faith, Acts in, S. 223 i.. ' 

Good faith. Passing of Title, S. ic8 (Excep. II) - 
Goods, ascertainment of, S. 83 

Goods, ascertainment of, by seller’s selection, S. 84 
Goods bailed, return of, S. 160 

Goods bailed^ unauthorised use of, S. 154 , : 

Goods defined, S. 76 

Goods, delivery of, rhade, S. 90 , . i 

Goods, documeritary, Title to. S. 178 . 

Goods, finder of, responsibility of, S. 71 
Goods, finder of, right of, S. 168 
Goods found, sale of, S. 169 
Goods future sale of,, contract for, S. 88 
Goods in transit, S. 100 

Goods, non-sepafation of, S. 157 ! 

Goods of bailee, mixture with, S. 155 . ‘ 

Goods, possessor of, pledge by, S. 178 “ ^ 

Goods seller of, not bound, S. 93' 

Goods, Separation of,. Ss. 15^, 159 

Goods w’hen non-existent, transfer of ownership of, 

Good will, person recciiving portion of profits aS a sale 
of, no partner, S. 244 . 


Government contract with, S. 74 (Expl) • 1 

Gratuitous bailment, termination, S. 162 
Gratuitous lending, S, 159 . , 

Guarantee by cancelrnent. S. 143 , i 

Guarantee by misrepresentation, .S. 142 , 

Guarantee continuing defined S. 129 
Guarantee continuing reyo.cation of, S. 131 , 

Guarantee continuing revoked by change in finn,S. 260 
Guarantee contract of, defined, S..126 ■ r 

Guarantee, on condition S. 1^4 
Implied authority defined;, S. 187 . . , 

pf agen.t, ,3. .186 • 

W 5 ^ M ^ . i» ‘‘‘Kl i , ^ ' 

Implied promise defined, S. 9 , 1 m- ; 

ImpUed ratification, S. 197 . . ; / 


Implied authority 
Implied, promise,; 
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Intplifti v<'VO<'-'it“^'7 

Implied warranty, S. I JO 

Implied warranty of < ertain denomination. S 
Implied w.inaiity. wlitac not. *' 3 - 
Incorporated Partnership. S. 266. 

Indemnification of agent. Ss. 222-22.1. 

Indemnity. S>. 124-12.^ (Ch. 

Indemnity, cor.tract of. defined, b. 124 
Indemnity holders, rights of, S, 12,5 (1), (n)' K ) 
Indemnity of Mirety, S. 145 
Inducement, consequence of. S. 214 

Influence, undue, defined, 8. 16 i u V -t 

Influence undue, provisions of. b. III. 1 . r- 

not affected. S. 16. 


Mi 


Insanity of principal. S. 20<) 

Insolvency defined, 8. 96 (Ex|l.) , ^ 

Intention not to do gratuitously, compensation, >. ,0 

Interest in subject matter, S. 202 
Interest, limited, pledge of, 

Joint liabilities, devolution of, S. 42 
Joint liability of surety. S. 132 \ 

Joint owner, passing of t-tle. S. 108 (Except. I .) 

Joint owners, several, bailment by. b. 105 
Joint promisor compelled to perform b. 43 
Joint promisor, release of, 8. 44 
Joint rights, devolution of. S. 45 
Joint-stock companies, S. 266 
Knowledge for valifl ratification, b. 190 
Lading, bill of. stoppage. »03 
Lawful acts, consequences of. b. 222 
Lender, when not partner, S. 2.10 

Lending gratuitously, S. 159 
Liabilities joint, devolution of. b. 42 
Liability, joint, of surety, S. 132 
Liability of bailee. S. 154 
Liability of co-sureties. Ss. 146, 147 
Liability of minor partner, becoming ^ 

Liability of partner for co-partner s fraud to thir< per 

Liability of partner for CO partner’s neglect to thiuy 

Liability of partner for partnersdiip -49 ; 

Liability of pe.son permitting himself to beshowna, , 

partner, b. 246 : 

Liability of pretended agent. S. 23 S 

Liability of surety, S. 128 , 

Liability, personal, of agent, S. 233 

Liability when event prevented, S. S 3 

Lien, general, S. 171 1 

Lien of agent, S. 221 ,rTT^ ' 

Lien of seller, Ss. 95. 98 (C.h. v IIJ , 

Lien of seller against subsequent buyer, b. qb 
Lien of seller when payment future but goods in sel 

ler’s possession. S. 97 
Lien particular, of bailee, S. 170 
Lien where future payment but no time. b. 90 

Limited interest, pledge of. S. 179 . 

Limited liability, partnership, b. 20 b 

I/Oss to be suffered by buyer, b. 80 
Lots, sale of. by auction, S. 122 
Lots, transfer of. by auction, S. 122 

Majority, minor partner liability when attaining. S. 24^ 
Means for estimating damages, b. 73 ttxpi.; 

Mind sound necessary for making a contract defined. 

Minor partner not personally liable, hut his share is, 
Minor partner when major, liability of, S. 24S 

Misconduct of business by agent, b. 220 

Misrepresentation, agreement 

Misrepresentation defined, S. 10 (iji (u;, 
Misrepresentation, guarantee by, S. 142 


lake, effccl on contr.acl cniisi'd by .me party as to 
matter of fact, S. 22 
Mistake effect of, on agreement, b. 20 
Mistakes, effect of, as to law, b. 21 
Mistake when not to be deemed as to matter of fact, 

S. 2o(ExpL) 

Mixture of. with bailee’s goods, S. 135 

Mode of rescission of voidable contract, S. 66 

Naming person of agent, S. 19s , p « r,« 

Nece<5saries when supplied, reimbursement of, b. 68 

Necessary expenses, S. 158 
Neglect of principal, S. 225 
Negligence of non-performance effect ot, b, 07 

1872 i Non-appropriation of payment, S. 61 
' Non-consent of bailor, Ss. 156, 157 
1 Non-delegation of agent, S. 190 
Non-discharge of surety, Ss. 13b, 137 . * 3 » 

Non-disclosure of contract by agent, b. 231 
Non enforcement by agent b. 230 
Non liability nf bailee, S. 152 / u 

Non liability of dead partner’s estate for subsequent 

obligations, S. 261 

Non liability of employer, b 224 a, fch 1 V 3 

Non-oerfonnance of contracts, bs. 61,67 (.Lh. iv j 
Non performance, refusal and negligence of, effect of. 

Non-responsibility of bailee, S. 166 
Non-responsibility of seller, S. 116 
Non-relention by pawnee, 8. 174 
Non-separation of agent’s authority, b. .20 
Non-separation of goods, S. 157 
Notice, consequences of. S. 229 
Notice of dissolution, S. 264 
Notice of renunciation, S. 206 
Notice of revocation, S. 206 

' Notice of seller’s claim. S. 105 . , ^ 

' Object of an agreement when lawful, b. 23 
■ Object unlawful in part, effect of, b. 24 

Obligations of parties to exnirv. 

Obligations of partners in paitnership after P ty 

Obligations of partner to firm carrying competing 
business, S. 259 

Obligations subsequent, deceased partners estates, 

non*licibilitv for* S* 261 • j 

Obligation when advantage derived under void agree- 

ment* S. 65 

Occasional soundness, S. 12 
Occasional unsoundness* S* 12 ^ 

! srste ;r.£ 

ables, S. 85 

Ownership when transferred, S. 79 
Owners joint, several bailment by, b- ib, 

’ Part delivery, effect of, ^- 92 

' i^nrtirular lien of bailee, 170 , , . 

, Partner, minor, but pei^onally liable, lent h.s share 

,.;,.,ne'’r?'pe..o^\eceiving share of profits for sale as 

good will, not, 244 

' Partner’s general 

Partnership. Ss. 239~26(> (C h. XI) ^ 

Partnership debt, partner s liability for, S. -49 

Partnership debt, payment of, b. 262 

Partnership, defined. S. 2p Ki^mess 

Partnership, dissolution of, by prohib.lion of business, 

S. 255 

Partnership, incorporat^L b. 2f)0 

Partnership, limited liability, b. 266 
. Partnership property, defined, b. 253 tW 
! Partnership, when Conrt may dissoh-e. b. 254 
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I’lUtiKiV li;ibiliry f«iv co-(KirliitM’s I'r.ntd lo third p«!r- 
son, S. 230 

Paitner’s liability for cu*partner’s neglert t(* thvrci 
person. S. 250 

Parmer’s liability for partnership debt, S. 240 
Partner’s mutual lelations, rules determinings when no 
contract to contrary, S. 253 
Partner’s obligations, annulment of contract of, S. 233 
Partner’s obligations in partnership after its expiry, 
S. 256 

Partner’s obligations to fiim carrying competing 
business, S. 239 

Partner’s power to bind co-partner, S. 251 
Partner’s rights, annulment of contract of, S. 232 
Partner’s rights continued after dissolution.. S. 263 
Partner’s rights in partnership after its expiry', S. 256 
Passing of title, S. 108 (Except. I) 

Passing of title by a joint owner, S. 108 (Except. II) 

Passing of title in good faith, S, 108 (Except. II) 

Pawnee defined, S. 172 

Pawnee’s non-retention, S. 17.4 

Pawnee’s right, S. 176 

Pawnee’s right of retainer, S. 173 

Pawner defaulting. S. 177 

Pawner defined, S. 172 

Payment of partnership debt, S. 262 

Payment of separate debt, S. 262 

Payment of sums for principal, 8. 218 

Payments, appropriation of, Ss. 58—61 (Ch. IV) 

Payment when debt not indicated S. 60 

Payment where neither party appropriates, S. 

Penalty by way of, stipulation, S. 74 (Expl. I) 

Penalty stipulated for compensation, S, 74 
Performance, acceptance of. from third person, S. 41 
Performance at a proper time and proper place, S. 48 
Performance during usual hours of business, S, 47 
Performance, duty of promiser, S. .49 
Performance of contract, Ss. 37—40 (Ch. IV) 
Performance of contract when time not agreed, S. 35 
Performance of contract when lime not essential, S. 55 
Performance of promise to be dispensed with, S. 63 
Performance of reciprocal promises, Ss. 31—58 
(Ch.IV) 

Performance of reciprocal promises, order of. S. 52 
Performance, time and place for, Ss, 46—50 
Performance, when not claimed in reciprocal promise. 
S. 54 

Performance when time essential, S. 55 
Performance within reasonable time, S. 46 
Personal liability of agent, S. 233 

Person leading another to believe him a partner, res¬ 
ponsibility of, S. 245 
Person naming of agent, S. 395 

Person permitting himself to be shown as partner, 
liability of, S. 246 

Pei-son receiving profit’s portion for sale of good will, 
no partner, S. 244 

Person, third, right of, S. 167 
Person who can perform promise, S. 40 
Place and time for performance, Ss. ^6—50 
Place of delivery, 8. 94 

Place proper and proper time for performance, 8. ^8 

Pledge by possessor of goods, S. 178 

Pledge defined, S. 172 

Pledge of limited interest, S. 179 

Pledges, bailments of, Ss. 172^—181 (Ch. IX) 

Possessor of goods, pledge by, S. 178 

Presumption for subsequent advances, S. 174 

Presumption of contract, S. 230 

Pretended agent’s liability, S. 235 

Pretended biddings, S. 123 

Pricfe, determination of, not-final by contract, S. 89 
Principal, agent’s duty to, S. 2ir—221 (Ch, X) 


I’rincin.il, i:«>mmunicaii«*n nilh. S. 214 
Principal debtor defined, .8. 126 
I Piincipal debtor, discharge of. 134 
Principal defined, .8. 182 
^ Principal, p.iyment of sums for, S. 2(8 
i Principal’s business, conducting of, S. 211 
1 Principal’s consent. S. 213 
Principal’s death, S. 209 

Principal’s duty to Agent, Ss. 222—223 (Ch. X) 
Principal’s insanily. S. 20?) 

] Principal’s neglect. S. 225 
! Principal’s property, S. 221 
I Principal’s relation, S. 194 
I Principal's representation, S. 192 
j Principal’s right to benefit. S. 2 ib 
ibincipal, Supposilum for. S. 232 

Prohibition of business dissolution of partncr.-.hip by. 

i s 25s 

Promise alternative, one branch Ijeing illegal, S. 58 
Pr omise defined, S. 2 (/»), (c) 

Promise express defined, 8. 9 
Promise implied, 8. 1.45 
i Promise implied defined, S. 9 

I Promise performance of, to be dispensed with, 8. 63 
I Promise reciprocal. Compensation in, S. 54 
Promise reciprocal to do things legal and illegal, S. 37 
Promise reciprocal when performance cannot be 
claimed, S. 54 

Promises i-ecipi‘ocal defined, S. 2 (/") 

Promises reciprocal, order of perfornrance of, S. 52 
Promises reciprocal. peitornrance cf, Ss. 51—58 
(Ch. IV) 

Promises reciprocal when to be performed, 8. 31 
Promise when complete, S. 7 (i) (ii) 

Promise, who can perform, S. 40 
Promisor, duty of, for performance, 8. 40 
I Promisor joint, compelled to perform, S 43 
! Proper appointment of sub-agem, S. 192 
j Proper time and proper place for performance, S. 48 
i Property in bu.siness by decea.sed partner’s represen¬ 
tative, S. 241 

Property in business by rc-tiring partner. 8. 241 
Property ot partnership, defined, S. 233 (i) 
property of Principal, S. 221 
Proposal, acceptance of, defined, S. S 
Proposal defined. S. 2 (a) 

Proposal revocation of, S. 6 ti). (ii)* (>ii)* (iv) 
Proposals, acceptance of, defined. 8 3 
Proposals, comrhunicalion of, defined, S. 3 
Proposals communication of when complete, S. 4 
Proposals, revocation of. S. 3 
Proposals, revocation of, defined, S. 3 
Proposal, when becomes promise, S. 7 (i), (ii) 

Purpose, accomplishment of, S. 160 
Purpose, specified warranty for. 8 . 114 
Qualifications of agent, .S. 184 
Quasi-contract, compensation in, S. 73 
Quasi-contracts, Ss. 68—72 (Ch. V) 

Ratification, Ss. 196—200 (Ch. X) 

Ratification, effect of, S. 197 
Ratification, express. 8. 197 
Ratification, implied, S. 107 
Ratification of unauthorised act, Ss. 199—200 
Ratification valid. Knowledge for, S. 198 
Reasonable time for performance. S. 46 
Reciprocal promise. Compensation in, S. 54 
Reciprocal promises defined, S. 2 (/) 

Reciprocal promise.s, order of performance of, S. 32 
Reciprocal promises, performance of, Sy. 51—58 (Ch. 
IV) 

Reciprocal promLses w hen to be performed, S. 51 
Reciprocal promise to do things legal and illegal, 

S. 57 
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Reciprocal promise when performance cannot be 
claimed, S. 54 
Redemption, right of. S. 177 
Refusal by buyer, S. 119 

Refusal of non-performance, effect of, o. 67 
Refusal to accept ofter of performance. S. 38 
Refusal to pe'rform promise wholly, S. 3Q 

Refusal wrongful, S. 120 . e 

Reimbursement for supplying necessaries, b. 6» 
Reimbursement when interested, S. 69 
Relation of principal, S. 194 
Release of co-surety, S. 138^ 

Release of joint promisor, S. 44 
Relief,'apportionment of,S. 181 
Remuneration of agent. S. 219 

Remuneration to agent by share of profits, no partner¬ 
ship, S. 242 

Remuneration to servant by share of profits, no part¬ 
nership, S, 242 

Renunciation, compensation for, S. 2c6 
Renunciation, express, S. 207 
Renunciation, implied, S. 207 
Renunciation, notice of, S. 206 
Repayment by bailor, S. 158 

Repayment when by mistake or under coercion, b. 72 
Repeal of enactments, S. i 
Representation of Principal, S. 192 
Resale, Ss. 107—108 (Ch. Wll) 

Rescission of contract when right, b. 75 
Rescission of voidable contract, consequences of, b. 64 
Rescission of voidable contract, mode of, S. 66 
Responsibility of agent for sub-agent, S. 192 
Responsibility of bailee, S. 161 
Responsibility of bailor to bailee, S. 164 
Responsibility of finder of goods, S. 7* 

Responsibility of person making another 
him a partner, S. 245 
Responsibility of seller, S. 109 
Restoration of goods, S. 159 
Restraint of legal proceedings, effect of, 28 
Restraint of legal proceedings, exceptions to, b. 20 u; 

(ii) 

Restraint of iViarriage, effect of, S. 26 
Restraint of trade, effect of, S. 27 ^ 

Restraint of trade, exceptions to, 5 :^. 27 (.Itxceps. 

I, 2, 3) 

Retainer, agent’s right of, S. 217 
Retainer, Pawnee’s right of. S. 173 
Retiring partner, property left in business, S. 241 
Return of bailed goods, S. 160 

Revocation, communication of, when complete, b. 4 
Revocation, Compensation for, S. 205 
Revocation, express, S. 207 
Revocation, implied, S. 207 
Revocation, notice of, S. 206 
Revocation of acceptance, S. 5 
Revocation of agent’s authority, S. 203 
Revocation of authority, Ss, 201—210 
Revocation of continuing guarantee, S. 130 
Revocation of continuing guarantee by change in firm 
S. 260 

Revocation of partly exercised authorities, S, 204 

Revocation of proposal, S. 6 (D, (ii), (iii)i (iv) 

Revocation of proposals, S. 5 

Revocation of proposals defined, S. 3 

Reward specific, S. 168 

Right, Cessation of, S. 102 

Right of agent, retainer of, S. 217 

Right of buyer, Ss. 117 — 118 

Right of finder of goods, S. 168 

Right of pawnee, S. 176 

Right of pawnee, of retainer, S. 173 

Right of principal to benefit, S. 216 


Right of redemption, S. 177 ■ 

Right of seller as to rescission, S. 121 

Right of seller on stoppage, S. 106 

Right of stoppage, continuance of, S. 101 

Right of third person, S. 167 

Right, rescission of Contract, S- 75 

Rights of indemnity-holder, S. 125 (1), (ii), (iii) 

Rights of partners in partnership after its expiry, 
S. 256 

Rights of surety, Ss. 140—141 

Rules of partner’s mutual relations, where no contract 
to contrary, S. 253 
Sale, completion of. Ss. 80- 83 
Sale defined, S. 77 
Sale how effected, S. 78 
Sale of found goods, S. 169 
Sale of future goods, Contract for, S. 88 
Sale of lots by auction, S. 122 

Seller of goods not bound, S. 93 - t 

Seller, right of, on stoppage, S. 106 • . i 

Seller’s claim, notice of. S. loS 
Seller’s lien, Ss. 95, 96, 97 . 9 ^ (Ch. Vll) 

Seller’s lien against subsequent buyer, S. 98 
Seller’s lien when payment future but goods in seller s 

possession, S. 97 
Seller’s responsibility, S. 109 
Seller’s right as to rescission, S. 121 
Seller to .scop in transit, S. 99 
Seller when not responsible, S. 116 
Separate debt, payment of, S. 262 
Separation of goods, S. 156 

Serv’ant remunerated by share of profits not partner 
S. 242 

Several joint owners, bailment by, S, 165 
Share of minor partner liable but not himself, b. 247 

Skill of agent, S. 212 
Soundness, occasional, S. 12 
Soundness, Warranty of, S. 111 
Specific reward, S. 168 

Specified purpose, Warranty for, S. 114 ^ 

Statutes not expressly repealed not affected, S. i 
Stipulation by way of penalty, S. 74 (Expl. 1 ) 
Stoppage—Bill of lading, S. 103 . 

Stoppage effected, S. IC4 
Stoppage in transit, Ss. 99—106 (Ch. Vll) 
Stoppage, right of, continuance of, S. 101 
Stoppage, right of seller on, S. 106 
Sub-agent—Agent’s responsibility for, S. 192 
Sub agent defined, S. 191 


'I 
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Sub agents, Ss. 190—200 , • c 

Sub-agent’s appointment without authority, b. 193 
1 Sub-agent’s authority. Te'^mination of, S. 210 t 
Sub-agent’s proper appointment, S. 192 
Subject-matter, interest in. S. 202 
Subsequent advances, presumption for, S. I 74 
Suit by bailee, S. 180 

Suit by bailor, S. 180 ’ 

Suit, compensation by, S. 181 ^ vi 

Sum«, payment of, for principal, S. 210 
Supply of necessaries, reimbursement of, o, do 

Supposition for principal, S. 232 

Surety compounding with,, S. 135 •, 

Surety defined, S. 126 .■ I 

Surety, discharge of, Ss. 133, i 34 » * 3 S» *39 
Surety, non-discharge of, Ss. 136, 137 » * 3 ®. 

Surety, rights of, Ss. 140 » * 4 * h 

Surety’s death, effect of, S. 131,; .vj 

Surety’s indemnity, S. 145 ^ 

Surety’s joint liability, S. 132 

Surety’s liability, S. 128 (. 

Termination of agency. S. 201 . , 

Termination of agents* authority. Time for, o. a<» x 
Termlnatign pl bailment, S. 153 .h -j: .ihM 
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Termination of gratuitous bailment, S. 162 

Termination of sub-agent’s authority, S. 210 

Terms of contract, Variance in, S. 133 

Third person, right of, S. 167 

Time and place for performance, Ss. 46—50 

Time essential in performance of contract, S. 55 

Time, expiration of, S. 160 

Time for termination of agent's authority, S. 208 

Time not agreed in performance of contract, S. 55 

lime not essential in performance of contract, S. 55 

Time, proper and proper place for performance S. 48 

Time reasonable for performance, S. 46 

Title, conveyance of, S. 108 

Title documeniary to goods, S. 178 

Title of the Act, S i 

Title when passes, S. 108 (Except. I) 

Title when passes by a joint owner, S. 108 (Except.II) 
Title when passes in good faith, S. 108 (Except. II) 
Transfer of lots by auction, S, 122 
Transfer of ownership, S. 79 

Transfer of ownership of goods when non existent, 
S. 87 

Transfer of ownership of moveables with immoveables, 
S.8s 

Iransit, goods in, S. 100 
Transit, seller to stop in, S. 99 
Transit, stoppage in, Ss. 99—106 (Ch. Ill) 
Unauthorised act, ratification of, Ss 199 -200 
Unauthorised acts, authorisation of, S. 237 
Unauthorised use of bailed goods, S. 154 
Uncertainty, effect of, S. 29 


Undue influence defined, S. t6 

Undue influence, provisions of S. i j i of I. E. Act, 
1872, not affected, S. 16 

/ Unsoundness occasional, S, 12 
i Usage of trade not affected, S. 1 
j Use, unauthorised, of bailed goods, S. 134 
I Usual houi^s of business for performance, S. 47 
Voidable contract defined, S. 2 (/) 

Voidable contract, rescission of. S. 64 
Voidable contract, rescission of. mode of, S. 66 
Void agreement denned, S. 2 (jr) 

Valid ratification, knowledge for, S. 198 
Variance in terms of contract, S. 133 
Wagering agreement, exception to, S. 30 

Wagering agreements, S. 30 
Warranty, Ss. 109—118 (Ch. VII) 

Warranty, breach of, S. 117 
Warranty for specified purpose. S. 114 
Warranty implied, S. no 

; Warranty implied, of certain denomination. S. 113 
Warranty implied, where not, S. 113 
Warranty of ascertained kind, S. 115 
Warranty of bulk, S. 112 
I Warranty of soundness, S. 11 i 
j Wharfinger or Carrier, delivery to. S 01 
Widow of deceased partner receiving annuity, no 
partner, S. 243 

Winding up by Court after dissolution, S. 265 
Winding up by Court after termination, S. 265 
'Vrongful refusal, S. 120 


CONTRACT ACT (IX OF 

-,- Scope. 

See Contract — Construction. 

~ Jf exhaustive. 

The Indian Contract Act deal.s only with a part of 
(he law of contract applicable to .British India. 
{Miiker/ee, /.) JaTINDRA CHANDRA ChOWDHURY 
V. Rangpur tobacco Co. A. I. R. 1924 Cal. 990 . 

-S. 2 — Boy ruutiitig away from home — Boy's 

father advertising reward to any one tracing buy and 
bringing him home—Taking boy to By. Police Station, 
making report and sending telegram to boy's father 
are substantial performance of condition — Advertise¬ 
ment of reward is offer capable of an acceptance by any 
Person fulfilling the condition. 

A young boy ran away from his father’s home. The 
father eventually issued a pamphlet, offering a reward 
in these terms : “Anybody who finds trace of the boy 
and brings him home, will get Rs. 500.” The plaintiff 
was at the dharmashala of a railway station, there he 
saw a boy, overheard part of a conversation, realised 
that the boy was the missing boy and promptly took 
him to the Railway Police Station \Yhere he made a 
report and sent a telegram to the boy’s father saying 
that he had found his son. Held, that the hand-bill 
was an offer open to the whole world and capable of 
acceptance by any person wlio fulfilled the condition 
and that the plaintiff substantially performed the con¬ 
dition and was entitled to the amount offered. (A/ears, 
C. /.) Har BhaJan Lal V. Har Charan Lal. 

28 A. L. J, 655 r I. R. 6 A. (Civ.) 486 : 

^ 88 1 . C. 908 ( 1 ) : A. I. R. 1925 All. 539 . 

— S. 2 —Forbearance to enforce , legal rights is 
good eonsideratioh. ' ' 

* I * . • 

W.cUsh. J —Forbearance to sue and forbearance to 
take definite steps to enforce legal rights have always 
been held to be adequate consideration to support an 
agreement, particularly an agreement where there are 
mutual considerations and both parties are intending, 
and agree, to. make an end of their dispute. {Walshy 
Kdnhaiya LcU and Mukerjee^ JJf) GaJENDRA 

Q. D.—VOL. I—106 


CONTRACT ACT (IX OF 1872) S. 2. 

SINGHS', DURGA KuMARI. 47 All. 637 : 

88 I C. 768 : 23 A. L. J. 561 : 
A. I. R. 1925 All. 503 (F. B.). 

-S. 2 — 4 lteratiofi of position. 

Alteration of position of one party on faith of offer 
by the other is good consideration. {JVewbould and 
B. B. Chose. //.) SHAILESH Chandra GUHA V. 
BECHAI Gope. 40 C. L. J. 67 ; 84 I.C. 124 : 

A. I. R. 1925 Cal. 94 . 

-S. 2 — Str.mger to—Right to take benefit. 

There is no universal rule that a stranger to a con¬ 
tract can in no circumstance claim a benefit there¬ 
under. 32 A. 410 : 41 C. 737 ; 46 Cal. 160 Rel. It is 
competent to a tenant to invoke the benefit of a con¬ 
tract between the Govt, and the settlement-holder even 
though he may not be a party thereto, ii C. L. J. 68 ; 
37 C. 449:3 Pat. L. J. 394: 17 C. L. J. 70 Ref. 
(A/uker/ee and Cuming. //.) RaNI HeMANTA 

Kumari Debi V. The Midnapore Zemindary Co. 

35 C. L. J. 493 • 77 I. C. 261 : 
A. I. R. 1923 Cal. 25 . 

-S. ^ '-'Consideration — Omission to sue — Effect 

of. 

Where a person in consideration of a promise desists 
from enforcing by suit a claim for an alleged infringe¬ 
ment of his right the promise is one supported by con¬ 
sideration and can be enforced as a contract. {^Abdul 
Raoof and Cafhpbell. JJ.) PaRSHOTTaM SinGH V. 

Rallia Singh. 4 u. p. L. R. (L.) 36 : 65 I. c. 52 : 

A. I. R. 1922 lah. 269 . 
S. 2 — Offier—Invitation to offer-^Quotation 

of prices. 

An offer must be distinguished from an invitation 
for an offer. A letter from a prospective buyer 
asking for quotations from a merchant is an invitation 
for an offer. If the merchant sent his quotations and 
the buyer accepts them and orders goods that consti¬ 
tutes the proposal, w’hich the seller may or may not 
accept. {Wilberforce^ /.) FIRM OF DURGa PaRSHAD 

Mutsaddi Lal v. firm of Rulia Mal Dogar 
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I CONTRACT ACT fIX OF 1872 ). S. 2 


( ONTHACT ACT ( IX OF 1872 ). S. 2 . , v 1 

AT T T 176 29 r L R 1922 r ' the lal.MMar <>1 Madura actmR cm behalf of Gov 
M ^ 4 L L J. l.fa • ^ 1 . ..rnmtnt held an auction of certain land<> m July 1915. 

65 I. 0 . 282 : A The isl defendant puichased the property at the auc- 

- 6 . 2— oj’SK/i-^a./oK lu . deposited IS ptr cent, of tlie purchase-money 

pi„ycc-^Prom:.u- fo P 7 y-S>nt A> cn‘orcc 1 on the day of sale. There was a stipulation in the 

ahiltty—Tyan^fcrof ov^icr^mp ni ^ that the sale was to be subject to 

!,y cmttoyn~~S:,ii In spite of several 

tiuvahility. . ♦ fo -anvjj* of TDplication.s by the ist defendant the sale was not 

In a suit whic:h ^^as diMnis.'ced for want of a eau . ‘ Government cancelled the sale in 

action the allei^ation^ - f ^ 1017 that the effect of the ist defendant's bid 

plaintiff, a ROtl.nvn knepc. m tl.c “'P'O'Tc fof 1 a? the auction was a mere offer hy him which WM to 

-“'S ^ !:,v. i...;.... ...». 

A 


final profits made by the firm, that bonus ^vas carried 
to plaintiff’s credit in the firm’s books m I 9 ' 9 ’ and that 
in 1020 he was allowed to draw out of u Rs. 4.0 
that the defendants refused, in spite of his demand to 
pay the balance. Held, hy the Oftlciottus Chief Jitstne. 
--The allegation in the plaint disclosed a case of .1 
completed gift and a transfer of ownership in favour of 
the plaintift ; if ownership in the bonus was compIetcU 


in the ausenct- ui ^uen -- : * \ j r j 

completed contract of sale in favour of the ist defend¬ 
ant. {Phillips and Dei'adoss^ J J.) MUTHU PlLLAl 
^Trrv OF STATK FOR INDIA. 

.. SFC\ .01 J. ^ 531 , ( 1923 ) M. W. N. 317 : 

32 M. L. T. (H.C ) 309 : 72 I. C. 436 : 
air* 1625 Mad. 682 : 46 M. L. J. 67 . 

_S 2 (d) See ah: CONTRACT— STRANGER. 

—__sl 2 (^^^Consideraticn—Agreement by pur- 

- A tm M .Aa'.'I 


the plaintift ; if ownership in the bonus was completci> rcconvey the properties to the 

transferred, and there was nrore than a mere prom.se ^ ^ „„„ price-".U the denre of 

without conside.ation to give the pla.nu.f ^ bonus .1 

was immaterial that the amount was originally of the / , a-iction-purchaser at an execution sale en- 

nature of a bonus; and the suit w as wrongly agreement with the jiidgment-debtor that 

on the ground that the plaint disclosed no ”,,ey the properties purchased to him on 

action. 7 /cA/, hy Snm.aso Aeyangar.J. CConcumne) his retyln“ the purLhase-n.oney, Held, that the 
—The plaintiff's claim should be deemed to be ba ed _ P ^ supported by consideration, for the 

on a contract, apart from any questton the judgment-debtor to repay the sale price 

coniemplated gift and apart from any relationship bet . prom . made at the “desire of the promisor 

ween the parties of <U positor and depositee or ^ s 2 of the C ontract Act, which words imply a 

and debtor, aiul the plaintiff had a case on -he footin„ , ' , . , , , „ .-eal effect in conducing to the 

of a contntet wliici, was clearly sustainab e. U/V„,v. a.,d M,Mnr J/.) yiSHVKH- 

O C /. at'd Heim-ata .ftyatigar. J.) K.tNAKA , 27 Bom. 1 . K 1466 . 

^ - -- - - ■ ..-moc. rs, q iH.n. ^, ,,„Hn Ueki,,R to Pay the 


SABAP.VTHV Ml'DALIAk 7: H^JEE OO^IAN SaHIH. 

20 L. W. 910 ; ( 1925 ) M. W. N. 279 
A. I. R. 1926 Mad 192 : 47 M. L. J. 791 


pu nnuni h good consideration in marine insurance con 

n. X. XI. iuav4. - ,t J- J 

S. 2 -. 4 :,elio„ l,id—\rithdr.v.oe,l hefere loll of tract 


...- in iiiarine insurance the consideration for the con- 

hammer, tract the broker’s undertaking to pay the 

A bid at an auction is ..otliing more than , /y,',, j consideration, though it moves from a thud 

and can be withdrawn like all other offers before it is j and t consideration as the law sta"* >" 

accepted by the other parly which, m the P^'i ' t^y^mp, /.) RaMCHANDRA l^^hlVALLABH 

auctfon, is signified by the fall of the m mer. Cn, fr- ^ 27 Bom. E 1310 ; 


auction, is signihea oy uie ran 'ryy. , GOMT 19 A 1 . 

Trotter and Ramesam, //.) ^ W 816 :’ 

t-.OPAI. das. ^ ^ ^ jj- ,99 

31 M. L. T. 401 ; 70 I. C. 977 
A. I. R. 1922 Mad. 486 : 43 M- I* J- 132 . 

— S, 2 —Receipt—If requires consideration. 


S. 2 (d) 


27 Bom. L. B. 1310 
A. I. R- 1626 Bom. 82 . 

Agreement to drop prosecution 


' agaitirl promisor'e i„ othe,—Asrcemcnt held valid by 

^‘’ivi.er^fhe complainant in a case of ^iminal breach 
'' _ X- xK.. be n2 droPPcd in con- 


-—S, 2 —Reeeipt-~If requires consideration. ; agrees to the prosecution being dropped in con- 

A receipt is merely evidence of a fact It .s not a ; p^,,ion of the embezzled money being 

agreement requiring consideration to ^ ^ ‘ .. ! ‘ hi^^ in cash, and of a mortgage execut- 

contract. KHallifax. A. J, C.) SaLF. MUHAMAD < • , P^. /hirfTvour, bv the accused and his brother, and 
_: . 4 T T> 1 Q 24 Na^. 156 . , eel in nis idvouii '^2 ‘ . , , thf^rp i<; con- 


RAMRATAN TIWARI. a. I. ' 

_s. 2 —ExiUcnec of a Ikuui fide dispute is a ^ 

good consideration though the claim causing dispute n ^ 

found later on to be devoid of foundation, ^ 

The existence of a bona fide dispute is a gooc aiu, ^ 
sufficient con.sideration to support a contract ev en 
though the claim which causes the dispute turns out 

aftenvards to have had no foundation. 22J.). k . jCO, 


;i;:^c;sed;ndMs bother. ^ 
wLe e the aareement is held to be legal, there is con¬ 
sideration for the mortgage as against the ' 

. 1 , .ns«V.i.“: 

c 2 w-.dsreemetil by creditor to give up 


'AQQ ,, O, 4) vuy # 4 » w 

attenvarasio nave nau ..u .. xTpT:awtaIi’ ' t^irt of his claim—eVo consideratimi :s furessary. 

.cAl iHala^ y,C,)_ ^AMCHARAN m M n SaRTAJ..^ '’"lf„der the Indian the creditor is 


^ 27 .wTm : iotc. 7S6 1926 oudh 22 (2). ;e;;„ be no ^ 

-- s. 2~/.ess consideration. l^DU-r Jtion nor any agreement by him so “P* 

Where the mortgagor had apeed to pay ^ '■“j-cc , Aifangar, /.') bODD GO\ INDOSS 

sum than what he had actually leceivec, ’ Krishna VarUt’. MUTHIAH CHEir^ 

contract was perfectly a iegitiimate one anc the mo.t- KRISHNA m. _ .. 

izacor was bound to pay the entire sum he had agreed 
rpay. (.IVa^ir fflan, A. J.C.-) IbA.-BHrtDAR , 

PRASAD t-. DHANPAT DAYAI.. 27 0 U ^ 

10 0 . L. J, 447 ; 80 I. C. 213 A. I. R. 1924 Ovdh 193 . 


•VKUr. MUIHlAtt 

A, I. R. 1626 Mad. 660 : 48 M. B. J "21 

S. 2 {K)--Con 5 ideration. 


accepted. 


Where the members of a community. 

r, 447 ; 80 I. C. 213 . A. I. R. 1924 Ovdh 193 . j ^ ^,^^^^111 sum of money to the c^- 

9. 2 {O—Aitction bids are mere offers until , ^ he promised to do so. h^d, 
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CONTRACT ACT (IX OF 1872 S. 2 . 

that the promise was for consideration ami was en¬ 
forceable. /.) Budavaram Narasim- 

HtJLU C'HETTV 7 '. NOOTA IBHUNDRUM VaGESAM 

Vakg. ( 1923 ) M W. N. 237 : 72 I. C. 95 : 

A.I. R. 1923 Mad. 434 : 44 M. L. J. 240 . 

-S. 2 (d)— CoJisi.iey-rdiou—Benefit tonne co- 

Promisor '-If enough. 

To amount to consideration, it is not necessary that 
the promi.sor should himself benedt ; it is sntbeient if 
the promisee did any act frortt which a third person is 
benefited and which he would not have done but for 
the promise. Consideration paid to any one of several 
joint promisors is legally sufficient to support the pro¬ 
mise of all the joint promisors. {Kinkhede, A. J. C.') 
MunNALAL V. Mt. Duklo. 89 I. C. 819 . 

- S. 2 (d)— Consideration — Decree-holder accept¬ 
ing leave in full satisfaction of decree. 

Where a decree-holder accepts a term lease in full 
satisfaction of his decree such a promise is considera¬ 
tion within S. 2 id). {Findlay, O, J. C.) MaROTI 
7 '. Krishna Rao. 89 I. C. 174 : 

A. I. E. 1925 Nag. 455 . 

■ — -S. 2 (d )—A time'harred debt can l}e valid con¬ 

sideration or transfer of property. 

A transfer of property is valid despite the fact that 
the debt in consideration of which it is made is barred 
by time. {IVazir Hasan. A. J. C.') MT. /COHR .4 BIBI 
it. Ganesh Prasad. 78 I. C. 106 : 

A. I. R. 1925 Oudh 267 . 

-S. 2 (d )—Mortgage executed to make good to 

mortgagee the loss sustained by him for having lost a 
property by pre-emption is valid. 

Where the plaintiff had purchased certain property 
from A, but the property was lost by plaintiff because 
it was pre-empted by A’s relation, and therefore A 
gave in mortgage certain property to .A to make up 
the difference between the pre-emption money and 
original purchase money, held, the mortgage was 
valid. {IVazir Hasan, J. C. and Pullan, A. J. C.) 

MT. Chandra Kunwar v. pt. Sheo Daval. 

11 0 . I. J. 707 : 84 I. C. 639 : 
A. I R. 1925 Oudh 216 . 

-S. 2 (d)— Consideration — Pro-note executed 

in lien of a Previous pro-note. 

A pro-note was executed by the defendant in favour 
of S, wife of the second plaintiff R, on 8th December 
*917. It was in renewal of a pro-note previously exe- 
cuk^ by the deft, in favour of R's uncle A', on i6th 
December 1914. It was executed just before limitation 
on the earlier pro-note expired. K died childless and 
made a will in favour of S. It was found that it was 
at the request of the second plaintiff that the pro-note 
was renewed in favour of S. Held, that the second 
plaintiff's forbearance to sue on the original instru¬ 
ment is sufficient consideration for the renewal. 
{Daniels, A. J. C.') SYED MuHaMMAD c. RaM- 
CHARAN. 10 0 . L. J. 43 : 74 I. C, 316 : 

26 0 . C. 204 : 9 0 . & A. L. R. 156 : 

A. I. B. 1923 Oudh 176 . 

-S. 2 (d )—Compromise of doubtful right is 

enough basis for agreement—Contract Act, S. 25. 

If an agreement is entered into upon a supposition 
of a right or of a doubtful right it shall be binding. 
The compromise of a doubtful right is a sufficient 
foundation for an agreement. 1 Atk. 2, Foil. 5 H.L. 
85 Dist. {Dawson Miller, C, J., Mndick and Foster, 
JJf) Harihar Prasad Singh v. MaharaJ 
Keshar Prasad Singh. 0 P. l. T. (Supp.) 1: 

A. I. E 1925 Pat. 68. 

- - — — S. 2 (d )—Agreement with minor's father to 

confer benefit on mhwr—Minor can enforce agreement. 
Where some persons agree with another -that in 


1 CONTRACT ACT (IX OF 1872;. S. 7. 

the latter’s services to their firm they 
would allow a certain share of the profits to his minor 
.son, the contract may be enforceti by the minor as he 
becomes a cestui que trust under the agreement, 
{PCeuncdy. J. C. and RuPchand Bilaram, A. J. C.) 

Tulsidas r. ('/angaram. 18 S. L. E. 96 : 

86 I. C. 944 ; A. I.R. 1925 Sind 272 . 

- 3 . 2 (e)— Considcration — F.ssentials of — 

Stranger if can enforce performance. 

Under S. 2 (e) it is not necessary that consideration 
should move from the promisee himself, but it is still 
necessary that the proj)osal should be made to him 
and he should signify assent thereto. A stranger can¬ 
not therefore enforce a contract to which he was not 
a party unless there is a family arrangement or trust or 
charge created. {Mears. C. J. and Snlaiman, y.) 

MittaR Sain ?•. Data Ram. 90 I. C. 1000 . 

-—S. 2 (e) —Municipality taking over manage¬ 
ment of school belonging to another institittion — Defi¬ 
nite appointment by Municipality is essential, for mak¬ 
ing any member of the staff a municipal seri ant. 

A Municipality took over the management of a 
school belonging to another institution. The Municipal¬ 
ity then gave notice to the teachers that their services 
would not be required after a certain date. One of 
the teachers was willing to continue in the service and 
the Municipal Chairman authorised him to appoint a 
peon a.s a night watcliman. Held, that this would 
not constitute the appointment of the teacher in the 
Municipal service and that in the absence 
of definite appointment he could not be held to be a 
servant of the Municipality. {Deradoss, /.') MUNI¬ 
CIPAL COUNCIL, Calicut r. Kesava Menon. 

86 I. C. 509 ( 2 ) : A. I. R. 1925 Mad. 943 . 

-S. 3 —Revocation of contract requires concur¬ 
rence of both parties. 

A contract is concluded wlien in the mind of each 
contracting party there is a consensus ad idem and a 
modification or revocation of the contract requires a 
like consensus. {Lord Wrenbury.') V. A. ]. NOOR- 
BHAt f. S. P. L. K R. KaRUPPAN CHETTY. 

A. I R. 1925 P. C. 232 (P, C.). 

-Ss. 3 and 7 — Acceptance, place of. 

When the proposal and acceptance are made by 
means of letters the contract must be deemed to have 
been made at the place where the letter of acceptance 
is posted. Where the customei's could have no con¬ 
trol over the goods until they had paid the price at 
Amritsar and had thus obtained the railway receipt 
and endorsemeut in their favour and though the rail¬ 
way would be deemed to take delivery at Calcutta on 
behalf of the customers of goods despatched from 
there and consigned to the customers ; it is not easy to 
see how the railway could lake delivery on behalf of 
the customers of goods which were not consigned to 
the latter and not in any way under their control. But 
where it must have been understood between the par¬ 
ties that the goods should be delivered and paid for 
at Amritsar, the cause of action arose at Amritsar. 
(A/oii Sagar, /.) FIRM OF HiRA NAND MURLI- 
dhar V. Firm of Gurmukh Rai. 73 I. C. 205 : 

A. I. E. 1923 Xah. 427 . 

9 - 3 — Quotation cards are mere invitations 
for offers and not themselves offers, {Rupekand 
Bilaram, A,/.C.') FIRM OF PP.EMJI MULJI v. FIRM 
OF TaRACHAND THAWERDAS, 76 I. C. 363 : 

A. I. E. 1924 Sind 64 . 

-- -S, 7 — Acceptance. 

The letter of the plaintiff firm began with the words 
“We have the pleasure to accept your indents,” then 
follow particulars, and finally comes the phrase upon 
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which the dispute has hinged : ” The abovemention- 

ed acceptance is svibject to revision and confirmation 
by mail if required.” which meant only if there was 
mistake in a telegram according to the usal practice of 
the parlies, kcld^ there is a complete contract sub¬ 
ject to the possible discovering of mistake and that 
under this contract the defendant firm is under an 
obligafion to submit the dispute to arbitration in the 
manner provided by the printed conditions on the in¬ 
dent form. F.A. 438 of » 9 J 7 All. Hist. {Ptggoit and 
VVals/i, //) B. SHUSHIL DaS V. 

SUKHAMAI. BaNSIDHAR. 44 All. : 

20 A. L. J. 377 : A. I. E. 1922 All. 219 . 

_S. 7 — Jnstriimeut showing agreement of both 

parties—Construction of. 

Until acceptance, even though an instrument is so 
worded as to express that both parties agree, it is in 
point of law only an offer and until both parties are 
hound, neither party is bound. Where the agreement 
is executory on both sides, with an option to one of 
the parties to do as he likes, there is nothing more 
than a standing offer though it may be that, during 
the lifetime of the promisor, the distinction betvveen a 
binding offer and a complete agreement is not of much 
importance as between the parties, (. 4 y/ing and 
Rnmc^.im. / /■) IGALA NACAt‘PA V. V. MUNISWAMY. 

15 L. W. 409 : ( 1922 ) 31 . W. N. 201 : 
30 M. L. T 175 : A. I. R. 1922 Mad. 16 : 

42 M. I. J. 432 . 

_s. 7 _ o/fer refuud—Subsequent acceptance no 

effect. , . 

To convert a. proposal into a promise, the accept¬ 
ance must be unqualified and without condition. When 
once a proposal is practically refused it does not hold 
good and no acceptance after the refusal could con¬ 
vert the proposal into a promise so as to create a 
contract {/toa/ti Prasad and Adamic J J NiROD 
( HANDRA ROY z . KaJA KIRTYA NaNDA SINGH. 

A. I. R. 1922 Pat. 24 . 

_s. 10 — Minor — Suit on pro-note. 

A minor can sue on a promissory note for its en¬ 
forcement. iPo//an,J.) SHARFATH ALIz^^NOOR 

Mahomed. 2 Bur. L. J 

2 Kang. 1 : A. I. R. 1924 Rang- 136 . 

__ S 11 —Minor—E^toppel. EVIDENCE 

ACT, S. 115. ^ . 

_ S. 11 — Minority—Burden of proof ts 


CONTRACT ACT (TX OF 1872 ), S. 11 . 

refund of the consideration money is within the power 
and competence of a Court, but this power should not 
be used if the vendee has been unscrupulous in his 
dealings with the minor. i^Mears^ C. J. and Piggotty 

/ ) Mahomed Said v. Bishambar Nath. 

21 A. L. J. 596 : 45 All. 644 : 86 I. 0 . 79 : 

A. I. R. 1924 All. 166 . 

_ S. 11 _Agreement to pay dower—Mahomedan 

husband -Minor under Majority Act but major under 
personal law—Validity. See MAJORITY ACT. {.Suhret- 
wardyand Duvaly //.) MOZHA.RUL ISLAM v. ABDUL 

Gan 1 Ala. 80 I. c. 914 : A. I. R. 1926 Cal. 322 . 
_Ss. 11 and 17 — Fraud by minor — Misrepre¬ 
sentation as to agey effect of Fstoppel, 

A mortgage made by a minor is wholly void. 30 Cal. 
<30, Foil. A minor who makes a false representation 
made to a person who knows it to be false is not 
pstoppedfrom taking away the privilege of infancy. 

Ubdul Raoofy J.) HaRNAM SINGH ^W^r! mi. 

_s. 11 _ Minor promisee—Sale in favour of 

minor is enforceable. . 

There is nothing in law to prevent a sale of immove 
able property in favour of a minor and the .minor can 
sue for possession of the property as such vendee. 33 
M. 312 Not Foil; 40 306 : 38 A. 61 : 38 A. 154 Ref. 

{Prideaux A.J.C.') BaLKRISHNA i*. LAKHU. 

68 I. C. 191 : A. I. R. 1622 Nag. 239 . 

_S W^Minorily at the time of contract plead¬ 
ed—Minority must be proved beyond reasonable douH 
by the party pleading. 

When a deed is executed by a person who alleges 

himself to be a major at the time of execution, a 

heavy burden rests upon him or his representatives 

when they set up the defence of minority. It « not 

enough that they leave the matter tn doubt. They 

must satisfy the Court beyond 

the minority is a fact. 45 Cal. 909 

sou aud Cokaran Nath Afisra, AJ. C’) 

V. ALi Ahmad Khan. 1 * 2 *. • 

89 I. C. 108 ( 2 ) : A. I. R. 192 o Oudh 487 . 

11 —Lunatic or minor can purchase or can 


on 


party setting up minority. ... 

The burden of proof should be laid on the party 
who says that at the date of contract he was a minor. 
Although it is for the plaintiff to prove the validity ot 
a contract on which he relies, yet, the age of a person 
entering into a contract is not such an essential part 
of the contract as must be proved by the plaintiit. 34 

All. 189 and 6 A. I . J.693, Not Foil. A. I. R. 1924 
All. 730 and 45 Cal. 909, Foil. 

dhai Lal V. Debi Prasad. L. R. 6 A. ' 

87 I.C. 778 : A. I. R. 1926 All, 399 . 

_ S.ll—A/o>iey paid to minor—Agreement tc 

pay on attaining majority—Legality of. 

If a minor accepts money except for necessaries he 
cannot be compelled to repay thi.'^ and any contract to 
do so made by him as a minor is void against him but 
if when of full age he takes it upon himself to repay, 
there is no reason either in law or in equity why this 
agreement should be deemed unlawful. (^Daniels and 
DalaL JjS NARAIN SinGH v. CHIRANJI LaL- 

22 A. L. J .461 : 46 A. 668 : 79 I. C. 945 : 
L. R. 5 A. 353 • A. I. B, 1924 All. 730 ( 2 ) 
_g. *11_ Minor promisor — Sale — Setting aside 

—Decree for repayment of money. 

Setting aside 6 i a sale deed executed by a minor or 


be mortgagee of immoveabl. property j 

An executory contract cannot be validly entered into 
by a lunatic or a minor. But a minor or a 
not disqualified, as such, from being the transferee^ 
immoveable property, as purchaser or 
under an executed contrad. 39 232 ^st. , t 

O. C. I IS : All. 62 ; 40 Mad. 308. 

A J C.) Sheoratan Singh v. ^ali chaj^n. 

11 0 . L. J. 498 : 79 I. C. 955 

A, li R* ld25 Oudii 37* 

—S. 11—Agreements by disqualified [Arsons or 
• .1 ^ ^4i/*kn ponnnt DG CiSLim* 


by minoTs arVvoid'and compeWdon cannot be cU™ 
ed under Contract .\ct, S. 65. (A^'«« 

A J. csO Hari kishuh das . Mahom^^Shafi 

'AN- * A, I. E. 1924 Oudh 488 . 

_ S. 11 attd 66— .V»«r>r promisor—Exteuiton 

of bond-Considrration paid-No misrepresosstaUo^ 

Suit for. oasuollatiou of lA 

A person of the age of 19 for whom a 
guardian had been appointed under the Guardians and 
Wards Act, executed a bond on obtaimng in cash the 
consideration therefor. There was no fraud or mi^ 
representation on the part of the minor and th^e credi 
tor bona fide believed that the executant of “Rd 

was a major. In a suit by the minor for cancellation 
of the bond held, that the plff. was enUUed to a 
decree only on his returning the money he 80t from 
the defendant but without interest and cost. '^Simp¬ 
son. A. J. c.) Muhammad anwar khan ». 
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JHANDA Singh. 9 0. L. J. 404 : 69 I. C. 888 : 

25 0 . C. 237 : A. I. R. 1922 Oudh 271 . 
S. 11 —Lease by minor is void and confers 
no right to possession in the lessee. 30 C. 539 (P. C.L 
28 B. 181, Rel. on. {Young, J,') DOO DOO MEAH 
V, Kasim Ali. 3 Bur. L. J. 76 : 82 I. C. 250 : 


A. I. R. 1924 Rang. 288 

*- S. W—^Scope. 

A minor has no right to enforce a fraudulent con¬ 
tract of his guardian. {Robinson, C. J. and Heald, 
/.) Maung Tin v. Mamai Myint. 6j I. C. 4,^9 : 

11 L B. R. 83 . 


S. 12 — Sound mind. 


Where the rent reserved by the lease was dispropor¬ 
tionate to the net proceeds and no money was paid and 
the lessor was a man of deranged intellect, incapable 
of understanding the nature of the transaction and its 
effect upon his interests, the lease must be held to be 
void and unenforceable. {Ltttdsay and Kanhaiya Lai, 
J J.') Mt. Amina Bibi v. Saiyid Yusuf. 

44 A. 748 : 20 A. L. J. 731 : A. I. R. 1922 All 449 . 

--S. 12 — Soundness of mind — Contractual capa- 

city—Rresumption in favour of sanity—Mere weakness 
of mind—Effect on contract. 

The test of soundness of mind under S. 12 of the 
Contract Act is that the contractor or donor is capable 
of understanding the business and of forming a ration¬ 
al judgment as to its effect upon his interest. There 
being a presumption in favour of sanity, the person 
who relies on the unsoundness of mind must prove it 
sufficiently to satisfy this test. Mere weakness of mind 
is not sufficient as laid down in 27 A. i (P. C.) Al¬ 
though it is not necessary to prove utter mental dark¬ 
ness or congenital idiocy, there must be proof that the 
donor or contractor was incapable of understanding 
business, and forming rational judgment as to its 
effect. Even if occasional aberrations are proved they 
would not vitiate transactions not entered into under 
their influence. {Jwala Prasad and Adami, JJ.') 

Mahomed Yakub v. Abdul Quddus. 

68 I.O. 872 : 4 P. L. T. 7 : A I. R. 1923 Pat 187 . 

' ■ “S. 16 — Provision in deed for emoluments and 
expenses of mutwalli is not unreasonable. 

Where a Mahomedan aged 67 made a waqf reserv¬ 
ing a portion for himself and his wife and nominating 
one of his nephews as mutwalli after him and the 
other as supervisor and also made arrangements for 
their expenses and emoluments, held, that the waqf 
was reasonable and cannot be said as brought about 
by the domination or undue influence on the part of 
nephews. {Lord Sumner.') MiRZA FIDA RaSUL 
Yakub Beg. 27 0 . C. 346 : L. R. 6 P. C. 56 : 

12 0 . L. J. 98 : 87 I. C. 702 : 
A. I. R. 1926 P. C. 101 (P. C.). 
— —S. 16 — Amending Act of 1899, S. 2 — Uncon¬ 

scionableness of bargain—If can be gone into—Position 
to dominate will. 

By Sub-S. 3 of S. 16 three matters are dealt with. 
In the first place the relations between the parties to 
each other must be such that one is in a position to 
dominate the will of the other. Once that position is 
substantiated the second stage has been reached, viz., 
the issue whether the contract has been induced by 
undue influence. Upon the determination of this 
issue a third point emerges, which is that of the onus 
probandi. The burden of proving that the contract 
was not induced by undue influence is to lie upon the 
person who was in a position to dominate the will of 
the other. Error is almost sure to arise if the order of 
these propositions be changed. The unconscionable¬ 
ness of the bargain is not the first thing to be consi¬ 
dered. The first thing to be considered is the relations 


of the parties. Even though a bargain had been 
unconscionable a remedy under the Contract Act 
does not come into view until the initial fact of a 
position tc dominate the will has been established. 
Once that fact is established, then the unconscionable 
nature of the bargain and the burden of proof on the 
issue of undue influence come into operation. The 
decision in 42 Cal. 690 which lays down that “where 
there is ample security, the exaction of excessive and 
usurious interest in itself raises a presumption of un¬ 
due influence which it requires very little evidence to 
substantiate,” is wrong. {Lord Shaw.) RAGHUNATH 
PRASAD SaHU V. bARJU PRASAD SaHU. 

22 A. L. J. 105 : 19 L. W. 470 : 2 Pat. I. R. 87 : 

34 M. L. T. 57 : 26 Bom. I. R 695 : 3 Pat. 279 : 

28 C. W. N. 834 : 51 I. A. 101 : 5 Pat. L. T. 72 : 
1 0 . W. N. 210 : 82 I. C. 817 : ( 1924 ) M. W. N. 638 : 

11 0 . L. J. 122 : L. R. 6 P. C. 206 : 

A. I. R. 1924 P C. 60 : 46 M. L. J. 610 (P.C.). 

-S. 16 —2 per cent per mensem compound inter 

est as held unconscionable — Usurious Loans Act, S. 3. 

Where the mortgagors were illiterate persons and 
ignorant of the technicalities of law and legal expres¬ 
sions, held, that a stipulation to pay the interest at 
the rate of 2 per cent per mensem compound interest 
with monthly rests was unusual, hard and unconscion¬ 
able. {Kanhaiya Lai, J.) PaNDIT SHVAM LaL z/. 
Badri. 75 I. C. 784 : A. I.R. 1925 AH. 31 . 

' ■—S, 16 — Position—Undue influence. 

A creditor can ask his debtor to execute documents 
in a particular form and where a creditor writes to his 
debtor’s servant to get his master’s signature to such a 
form, no inference that undue influence \tas used 
can arise. {Mears, C. J. and Baneriee, J.) BHAG- 

WAN Baksh Singh v. Damodharji Joshi; 

42 All. 230 : 59 I. C. 20 : 18 A. L. J. 100 . 
““ ■"—Ss. 16 and 12 -A.—Debtor agreeing ivith free 
will to pay high rate of interest — I\fo question of 
undue influence or misrepresentation arises. 

Where the debtors wanted money for their business 
and e.xpected to make a good profit out of the business 
when assisted by the loan from the creditor, and 
where the debtors consented freely and willingly to 
pay a high rate of interest in anticipation of realizing 
a bumper profit out of their own business, there can¬ 
not be any question of undue influence or misrepre¬ 
sentation. {Macleod, C. J. and Coyafee, /,} CHUNI- 
LAL MOKAMDAS MaRWADI v. E. CHRISTOPHER. 

27 Bom. L. R. 1462 : A. I. R. 1926 Bom. 65 . 

S. IQ — O'ndue influence—Suit for mcmey — 
Execution admitted—Relation between debtor and 
creditor, whether conclusive proof of domination. 

The relation between a debtor and creditor is not 
one in which the former is to be taken as being situat¬ 
ed in such a position that his will is bound to be 
dominated by the latter. {Gieaves and Afukeriee, 

JJ.) Rameshwar Marwari V. Upendranath 
Das ^ 90 I. C. 463 ; 29 C. W. N. 1029 . 

- S. 16 — High rate of interest charged—Undue 

influence would not be presumed but must be proved. 

Where a contract is challenged on the ground of a 
very high rate of interest, it is necessary to prove that 
one party had undue advantage over the other in the 
matter of the settlement of the rate of interest. 48 I. 

933 (P.C.) and 48 (I.C.) i P.C. Foil. {Suhretwardy 
and Cuming, JJ.) RaJ KuMAR BaSU v. GirinDRA 

Kumar Bandopadhya. 

41 c. L. J. 453 : 87 I. C. 178 : A. I. R. 1925 Cal. 722 . 

S. 16 —Reduction of rate of interest fixed _ 

U ndue influence — Proof. 

The rate of interest fixed in a contract cannot be 
reduced by a court merely because it finds that the 
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rate fix.d is excessive or that the ishSdio'h^ good 

and that there i> gooii secutU} toj the < 1 ^ • . . I ;,f rfsneri of •» niaior portion of the consideration. 

it can he shown that undue advantage had ^ ^ 

or that one party dominated the other, the eo ct * , H 'i and 6 I C. 084 Ref. to. a«c/ 

rateshould not he interfered wdh. //V' iW^^^ HaZARA SiNOH. 

Panchi DaSI r-. KSHIRODA DaSI. 90 I. C. 727. AMui {.^a.ar, yj.)^ ^ ^ ^ 2 ^^ 

,5^ 16_ Lendms money to a profligate: jv«//a i 


man _Vc; undue influence can he presumed 

Where the defendant was a proiiigate young wastrel 
unaccustomed to the possession of any money and on 
his father’s death he embarked upon a careei of de 
baucheryand the plaintiff, a professional 
lender, advanced him monies on various documents 
which debts were subse<iuently consolidated in the 
mortgage in suit. held, there was no question of 

undue influence or fraud and the plaintiff must suc¬ 
ceed. Undue influence of a third pyson is no defence 
to a claim. U-e Ro>signal and Pforde. JJ.) 

MaL ABDUI. b \MA1X T p ■ Tnfi ■- 

90 I C. 39 ; 26 Punj. L. R. 506 . 

A. I. R. 1925 Lah. 430- 

_S. \Q—iduesiion to undue influence de¬ 
pends upon circumstances. 

Where a pardha lady aged 63 years and suffering 
from paralysis gifted her property to her brother ^ 
son out of natural love and subsequent y sought to 
rescind the gift on the ground of undue influence, 
held, on facts, that the transaction was free and 

NANl> KISHOKE. a®L R 1923 Lah.^96 (2). 

_S. 16 _ iMentai disiress-(’ndue influence— 

^ Tt^fs not enough to prove undue influence that a 
vendor of property was in a di.sircssed state of mind 

In" anxious tS cli.po..e of hi. property 

sale. ( Broadway and //ar.-; JJ.) INDEK .INCH 

... iivat Singh 6 Lah. L. J, 446.72 1 . C. iUiJ 2 . 

z/. OVAL blNGH. ^ ^ ^ 

,Sg. 16 and nk—lUgh rate of interest— 


_S Burden of proof—Avoidahility for 

uaduoia/iucoc. fraud, Bo., does not affoct validity 
until party entitled to avoid, e.eercises rffht Such 
exercise cannot affect hmocent third parlies '‘Shis in 
the property or even the wrong-doers rights them, 
selves when the delay has altered his position 

A party who is entitled to avoid a contract by 
reason of misrepresentation, fraud, non-disclosure of 
material facts or undue inHuence, must exercise hts 
election before an innocent third party has acquired 
an interest in the property or in consequence of hts 
delay, even the w-onsdoer’s position is affected. 
Otherwise the party entitled to resign will forfeit hts 
right. Subject to this, so long as no election either 
way is made by the party entitled to avoid a contract 
of the ahovementioned description, the contract con¬ 
tinues valid. iSchwabe, C.J. and ^ 

WILLIAM BRUNTON f. JOHN h. 

78 I. C. 299 : A. I. R- 1925 Had. 360. 

_S. Vo—Burden of proof — Bequest under 

undue influetue. . , , 

Where a legacy under a will is sought to be set 

aside on the ground of undue influence, “ ^ 

Droved not only that the legatee was in a position to 
Se influeiLbut that the 

exercised, the burden of proving both being on the 

prrW Mtaching the legacy. Courts do not look with 


__ 8 . le—Burden of proof—rActi-oe couhi^enee, 

■ ■■ . .- I The plainti^setiing up a plea of undue influence m * 

Pemer of Court to reduce. I a suit to avoid-an instrument, must prove that there 

Though the rate of as of i was active confidence between the pej^on executing 


1 JlOUeii lue rate r ( 

on a mortgage is high, it is not within the power of 

"he cUrffo reduce the interest in the absence of 

proof of undue influence on the part of the • 

Z P. R. I9i8 •• 1 = 4 P. R. >9>S "‘"'i't'T 76 

Campbell. JJ.) KHOT.V RAM v ’|l' 

5 Lah. L. J. 238 : 72 I. C. 765; A. I. K. 1924 Lali. 

_s \Q—l/igh rate of interest. 

There is nothing inherently wrong or oppressive m 
an agreement to pay compound interest. the rate ot 
li per cent, is not exorbitant and the mere fact of i.s 
bling high, would not he sufficient to raise a Presump¬ 
tion of undue influence. 1.4 p- ,/V/ j 

iqoi, Ref. {Martineau and Aafar AH. J J •) 
CHIRANJI LaL f. DOS. MAHOMEn.^ 1923 Lah. 634. , 

_s. \^—VVho can plead—Position of obligop.^ ! 

"^""iTwould not be open to a plaintiff to pl^ad that a 
mortgage contract is bad for undue influence wheit le 
is only a donee from the mortgagoi s widow. He i> 

.4/f. //.) CHIKANJ. bAE - WST MAHU^ 

___.s^ 16— J oulh—Vendor youthful and inex¬ 
perienced—Vendee taking ad'oantage—.Vafor portion 

of consideration valid. , i . . 

Where in a particular c.is«* Uie vendees take ad\an* 

tage of the youth and inexperience of the vendor and 


was active confidence between the pe^on 
the document and the person under whose 
the document is said to have been ^,'‘^EuUd. UWW 
A'ahim, O. C. J. and Odgers J.) RAMA KlUSHNA 
PraBHU V. NaRAINA. 92 I. C. 215 : 11 I-. W. 11 » 

__ —S 1&—C'fe of influence loohtain uafair ad- 

vanlage must be proved-Mortgager of 

mortgagee, mortgage is not necessarily the result of 

undue influence. 

Where it has been shown that one party was in a 
position to dominate the other, it must also be esta¬ 
blished that the person in a position 
has used that position to obtain unfair advantage tor 
hfltseU. and sS to cause -i-Tto the person relymg 

upon his authority or aid. 43 Mad. ,546 CP. C.) Rel. 
„!. • :027 P. C. 14 Dist. The mere fact that the 
mortgagor was a servant of the mortgagee is not suffi¬ 
cient in the absence of other evidence to show that 

undue influence was used in getting ’"°'^ 8 \B^e- 
ented. Uiaier.J.C.) "AULAT o GUWB RAO. 

88 I. C. 29o : A. I. Bt. 1925 Nag. 36®« 

__S. 16— Excessive rate of interest is evidence 

of undue influence u .»u:r)f>nre 

ExcesMve rate of interest can of i^tself 

, of the fact that there was »ndue rnflucnce, 9^ A. ^1 

' a 6 i, Roll. {Kinkhede. A. J. C.) 

^ mSAN 83 I. C. 239 : A-1. B. 1925 Nag. 211. 

S. 16—/^eed—p:xeculto/i by illiterate person 


—Creditor must prove good faith. 
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The law casts .t veil of protection upon igiu>raiil • 
agriculturists just lise I'arilanashin ladies wlien they ! 
deal with profess.onal n>uiieyleuJers and every' fact 
establishing the perfect good faith of the transaction j 
and its consideration must be proved by the creditor • 
who seeks to obtain the benefit of contract. 1 X. L. 
K. 76 Ref to. {K'iul'/uuU-. A. /. C.) (iHASI v. 
GaNGABISAN. 83 I. C. 239 : A. I. R. 1926 Nag. 211. 

-S. 16— Position—LAidnc inilncnrc- /ndcbiiiU- 1 

ness—Effect of. , 

The fact that one party to a contract stands in the 1 
relation of a debtor to the other is not by itself svifti- ' 
cient to prove undue influence. ^Prideanx. A. J. C.) \ 
MaHADEO Z\ KlSANi.AL. 68 I. C. 597 ; | 

A. I. R. 1922 Nag. 219. j 

-S. 16 —Position to dominate must be first j 

proved—Excessive and usurious interest is no ground \ 
for relief. 

In tUe first place the itlalions between the parties i 
to each other must be such that one i.s in a position to ' 
dominate the will of the other. Once that po.siUon is ■ 
substantiated the second stage has been icached 
namely, the issue whether the contract has been in- ^ 
duced by undue influence. Upon the determination of 
this issue a third point emeiges, which is that of the f 
onui probandi. Lrior is almost sure to arise if the ; 
order of these proj)ositions he changed. The uncons- 
cionableness of the bargain is not the first thing to be ' 
considered. The first thing to l)e considered i> the ^ 
relations of these parties, 1924 R. C, 60 ; 28 All. 570 i 
and 31 All. 386 Foil. The mere fact that a mortgage I 
deed provided for excessive and usurious interest and , 
that the security given was atnple would not justify a ! 
presumption being raised that the contract was in- ! 
duced by undue influence in tlte absence of proof by ; 
the mortgagor that the mortgagee was in a position to ! 
dominate his will. Excessive interest in itself is not a ; 
ground for relief but it might be evidence of the fact ! 
that the debtor must have been in a very helpless* j 
condition to accept the terms imposed by tlie credi- , 
tor§. 42 Cal. <590 Diss.. 20 O. C. 319 Foil. iSimpson \ 
ixttd Gokaran Nath J/isra, A. J. Cs.') RgdK.'\ I 

Ri^atap Singh v. RaJeshwari Prasad. 

12 0 . I. J. 434 : A. I. R. 1925 Oudh 661. 

-’—S. 16 —Excessive rale — A'o fraud or undue 

influence — C<. ntractcd rate cannot be cut down. 

A Court has no power to reduce the contract rate of 
interest solely on the ground that it is excessive, apart 
from any question of undue influence of fraud. 
y, C,y Gokaran A^at/i Misra^ A. J . Cf) RiBI BaTUL 
V. Debi Prasad. 12 0. L. J. 379 : 89 I. C. 348 : 

A. I. R. 1926 Ovdh 536. | 

-^S. 16 —Position to dominate the will of the i 

promissor ts essential for plea of utuiuc influence. \ 

A party to a contract cannot avoid it on the ground ! 
of undue influence unless he proves that the other j 
party w'as in position to dominate his will. The > 
mere fact that a man is indebted to another’s brother i 
does not put the other in a position to dominate the 1 
will of the former. {.Dalai. J. C. and Gokaran A^ath \ 
Misra.A. /. C.) BIBI BaTUL v. DEBI PRASAD 
12 0. L. J, 379 : 89 I. C. 348 ; A.I.R. 1925 Oudh 535. ! 

-S. 16 — f!eipiessness of borrower—Caused by ! 

lender — Alortgat^e—High rate of interest. j 

Defendant, a pardanashin lady, had her properties j 
attached in execution. She approached the plaintiffs i 
for a loan and one or them promised a loan on the j 
security of the property at per cent. The defendant j 
thereupon obtained an adjournment of the court sale, ! 
but the plaintiffs did not advance the loan. Sub.se- f 
quently on the last adjourned date for the sale, the j 
defendant obtained money on mortgage from the j 


CONTRACT ACT (IX OF 1872), S. 16. 

plaintitls at 24 per cent, with 3 immtlily rot.- aiul cun 
taining a condition of forcclo.suit. Held, that the 
helplessnes> f)f the defendant wa> t<j .i large extent 
caused Ijy the plaintitls having promiseii to lend her at 
a led.sonable interest ahnusl up to the date of sale and 
thus preventing her from going to other money lenders 
that she was forced to consent to tl^ese onerous ternis 
by reason of the last day for sale having approached, 
anci that the terms of the mortgage were hard and un¬ 
conscionable. {li'u:.ir Hasan and Pnllan. A. J. Cs.) 

Ghani.sham Das iv. mt. .M.asjida X'akain Bibi. 

10 0. & A. L. R. 612 ; 11 0. L. J. 523 : 1 O.W.N. 275 : 
83 I C. 1019 ; 27 0. C. 374 A. I. R 1924 Oudh 423. 

-S. 16— Hrs'ent Jieed of money does not mean 

position to dominate—Plaintiff must prove dominating 
position then defendant must pro:\ absence of undue 
influence. 

Urgent need of money does not place ilie lender itt 
a position to dominate the will of the borrower. The 
burden of proving the absence of undue influence can 
lie on the defendant only in the event ot the plamtil'is 
discharging the initial onus of satisfying the Court 
that the defendant was in a po.^ition to dominate the 
will of the plaintiff. (U-'an'r Hasan. A. J. C.) 
HALBHM>D.4k PRA-S.M) DHANPA'I' DaVAL. 

27 0. C. 4 ; 10 0. L. J. 447 : 80 I. C. 213 : 

A. I. R. 1924 Oudh 193. 

■■-■■S. \%~-Higlt rate of interest—(^ndne iU' 
due nee —. 1/ ortgag e. 

Neither prior indebtedne.ss njr a high rate of in¬ 
terest w'Ould l)e sufficient to prove undue influence by 
the mortgagee on the mortgagor. There is undue in¬ 
fluence if the debt constitutes a large amount and the 
money lender puts pi-essure on the debtor for its pay¬ 
ment. {Dalai. .4. C. J.) RaZA HuSAIN KhaN v. 
GaneSH RRASaD. 10 0. L. J. 390 : 77 I. C. 38 3 : 

A. I. R. 1924 Oudh 118 (2). 
———S. 16— Youth or sex — Undue influence’^ 
Old man—Gift of an agent. 

Undoubtedly, if a person of competent capacity 
signs a deed, it L to be presumed that he understood 
the instrument to which he has fixed his name. The 
principles of law applicable to a pardanashifi woman 
will not be exiended to a n»an on the ground that he 
happened to be old and not in robust health. But 
even in a case where an agent was the object of the 
bounty of his principal there isv nothing to prevent this 
and If an agent can clearly show that a gift was made 
in his favour by^ a donor who was in a position to 
exercise a free and unfettered judgment with full 
knowledge of what he was doing, the gift w-ill be up¬ 
held. {Daniels and Dalai, A. J. Cs.) MiRZA YaQUB 
Beg t/. mirza Rasul Beg. 10 0 . L. J. 86 ; 

74 I. C. 517 : A. I. R. 1923 Oudh 264. 

_ —Ss. 16 and 74— High rate of interest — Undue 

influence — Presumption — Mortgage. 

It is not a universal proposition of law that where- 
ever there is a security' fm- the debt a rate of interest 
over ten per cent, per annum is penal. Where a cer¬ 
tain rate of interest is excessive or not is a question 
which must depend upon the particular circumstances 
of each case and a rate of interest at 15 per cent, per 
annuni conjpoundabic every year is not sufficient to 
raise the pre.sumption that undue influence was exert¬ 
ed by the mortgagee on the mortgagor in obtaining 
the mortgage, 43 U. 690 ; 18 A. L. J. 344 referred to., 
{Simpson and IP'azir Hasan. A. J. Cs.) BaBU 
B.4SANT RaI V. J AL.y KESHO RAM. 

9 O.L.J. 612 : 74 I. C. 346 ; A.I.R. 1923 Oudh 139. 

“■ -3. 16 —High rate of interest—Poioer of Court 

to reduce-^Undue influence — Costs. 

In cases where there is no proof of undue influence 
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a court has no power to reduce the contract 
,ate of interest n.erely on the ground it is very 
high. 28 A. 570 P- C. ; 20 O. C. 31 S : S O. L, J. 418 ; 

M O.C. 3 M foil. Hut the court disallowed costs on the 
ground that the interest decreed was high. 

f {■ Vo'A' J 142""69^I c" 6.7 ! 

A. I. R. 1923 Oudh 8(1). 
_S \^-~ 3 urden of proof. 

Where the alienee was in a position to dominate 

the will of the alienor and the terms of the deed were 
hard Ind unconscionable and unfair advantage was 
tlken Of the alienor, held the burden lay on the 
alienee to show that undue influence was not exercised 
tZufis a,ui LyU, A. J. Cr.) KUNJ BKHAR^ .AL .. 

PT. PRAG NARAIN. ^ J ^ 1922 0. dh 283. 

_S X(,—Vre^ncy—UmlHi influence—Evidence 

sir thirttrirr was in'^a position to doininate^he 

will of the borrower 34 C. i.so • 3 p. 

” ' . 4 r r ^ MT BaSHIKAM V. BISH4MBHAK 

{ Dantels , A . /. C .) Ml. HAbH ^ ^ ^ 

j ^ JQ22 Oudh 268. 

_Ss 16 and IQ—Burde/t of proof - Par d ana- 

"''"whlferndufinfluenr is alleged it is nece^ary to 
examine very closelv all the circumstances of the case. 
Where a deed of gift by a pardanashin lady is im¬ 
peached on the ground of e ques .ons 

hj> «•". «■.»- wiras .j*. ; 

uTdidThe iniendon of making the fact originate wtth 

Tu'ch r on“en is in a position to influence the 
Mher and the bargain is with the influencer and m itself 

the grantor of the deed was scrupulously '‘«P* 

_ 3 \f^Urgency^Nec€ssity—Nt€d of money. 

The mere fact of the existence of an urgei^ 
sitv on the part of the borrower is not sufficient to 

".•‘iinVniS 

establish such a presumption. In 
tances the more pressing the necessity, the higher the 
rate of Invest. U likely to be. for. the b-rowe^ have 

no time to make such inquiries as will ensure that 
l^herare borrowing at the cheapest rate obtain¬ 
able In order to establish undue influence, as defined 
bv S. 16 of the Contract Act it must be shown that the 
leader took advantage of the necessity and *he post- 

- ff Essentials—Plea of—Proof Need of 

td.”»a?;iifesidr» 

SdXM..' 
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advantage. If the terms of the contract appear on 

the face of them to be unconscionable or are shown 

to be so, the second point may be presumed. Urgent 

need of money on the part of the borrower is not in 

itself sufficient to place the lender in a position to 

dominate nis will. i^Danieh^ J.C, and DalaU A.J.C.) 

SHF.TK Mahomed Muz.^ffar Ali Khan v. 

Bhawati Prasad Singh. ^ L C. 642 : 

8 0. L. J. 308. 

_s. IQ^UnconscionahU bargain^Champertous 

bargain— Relief against—P<r<oer of Court. 

Champertous bargains not having been held m the 

country contrary to public policy stand on the same 

footing as any other contract. The fact of a bargain 
being unconscionable is treated not in itself a suffici 
ent ground for setting it aside but as one of the two 
elements which when combined will throw the burden 
of rebutting undue iiifluence on the person seeking to 
profit by the contract {Daniels, A. J. C.) 

Kasim Beg r. ESHANUt. Ghani. ^ 2 ^ 6^0 313 

_s Mere exorbitant rate of interest is no 

eround of relief in absence of proof of lender having 
been in a position to dominate the will of the borrower. 

The fact that the borrower is under a pressing 
necessity for money does not of itself place the lender 
in a position to dominate the will ot the borrower 
within the meaning of S. 16 of the Contract Act, (34 
Cal. 130 Foil.) No relief can be claimed by a borrow¬ 
er unless it is proved by him .^rst that the lender 
was in a position to dominate his will and secondly 
that the bargain was unconscionable within the mean- 
ng of Cl. 3 of S 16 of the Contract Act. Unless there 
is the concurrence of these two elements the borrower 
cannot be properly granted relief. The mere fact that 
the rate of interest is exorbitant is not a ground for 
relief unless it be shown that the lender was in a posi- 

tion to dominate the will ot the 

Pass n ) DEBI Bakchand V. Barakatunissa, 

Ross. JJ ) ^ ^ ^ J ^ ^323 Pat. 326. 

_Ss. 16 and ^^—High rate of interest— 

Penalty—Relief against. ' ^ 

The rate of interest, however exorbitant, carinot be 
abrogated unless the agreement was tainted by undue 
influence, fraud or misrepresentation such as are men- 
tlTned i.T the Contract Act. A soUntn > a^ement 
duly and fieely entered cannot be abovyed- to avoid 
The terms therLf which they agree 

open and with no restraint upon their freedOlh^of wUl. 
Upon this principle, contracts for payments of exofbi-. 

tant rates of interest, such as.7S P^r cent, m 
were upheld and were not allowed bejlisturbed, but 

in those cases the contract were upheldthe 

nartytothe contract being allowed to trip up the 

ferms of the contract when he agreed 

tarily and with his eyes open. (/wn/a 
Rosf, //.) MAHADEO PRASAD V.- lllWESSAR. 

Prasad 2 Pat. 488 : 4 Pat. I*. T. 707: 

PRASAD. ^ ^ ^ ^ ^ .yi 

— - S.ie~Gift to children. , ' 

Where a father is old but capable of\ exercising 
independent and intelligent )udgnient.. ^re is 
no presumption of undue influence which wo^d in 
validate a gift by him to his son. {Jioala't^rasad^ 

- S. l^C/rgency. I"'' ^ 

Because the debtor was in need of money i.t doM 

not follow that the creditor was m ®* 1 ?^^ 
nate his will. {Das and BUX 

PUR Banking Association, ltd v. Bhagwat bux. 
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Rai. 1 P. 263 : 69 I. C. 697 : A. I. R. 1922 Pat. 491. 

-S. 16 (3)— Nc7i-ccrntest by the aggrieved co- 

defendaJit disetUitles others to relief. 

■\\ hen contesting defendants are not the same as the 
one whose account was alleged to have been caused by 
undue influence, and the latter did not at any time 
avoid the contract nor did he seek to do so, then the 
former aje not con petent to avoid the same. {Neio- 
bould and B. B. Ghosh. /J.) SHaILESHCHANDPA 
GoHA z/. BkCHAI GOPE. 40 C. L. J. 67 ; 

84 I. C. 124 ; A. I. E. 1925 Cal. 94. 

-S. 17 -- Fraud — Plea of —Allegation and proof 

— Particulars. 

To prove a ca^e of fraud, it must be proved that re¬ 
presentations were made which were false to the 
knowledge of the party making them or were such that 
the party making them could have no reasonable belief 
that they were true that they were made for the pur¬ 
pose of being acted upon and believes, that they were 
believed and acted upon and caused the actual damage 
for which relief is claimed. {A/ears. C.J.andPi^- 

gott, y.) Gaurj Shanker v. Manki Kunwar. 

4u A. 624 : 21 A. L. J. 571 : L. R. 4 A. 464 • 
74 I. C. 466 : A. I. R. 1924 All. 17. 
-S. 17— Fraud not carried out — Third per¬ 
son. 

A fraud cannot be pleaded successfully against an 
innocent person. It is only where the attempted fraud 
has been wholly or partially canied into effect that 
the court will give effect to the fraudulent transac¬ 
tion as between transferor and transferee. {^Stuart. J.) 
MUSAMMAT MUSTAFAI BIBI V. SHAIK MaHOMLD 
SHABBiR. 

A. I. R. 1923 All. 164. 

---S. 17— Fraud, avoidance of — Contract _ Per¬ 
formance — Effect. 

If a contract is obtained by fraud or cheating, it is 
voidable at the instance of the person defrauded or 
cheated. But where a performance has been obtained 
by fraud or cheating, the contract cannot be avoided. 
i^Kanga. J .') FaZAL v. MaNGALDAS. 

23 Bom. L. R. 1144 : 66 I. C. 726 r 46 Bom. 489 : 

A. I. R. 1922 Bom. 303. 

-Ss. 17 and 18—Agreement to withdra-w appeal 

in consideration of a sttm less thati one actually due i 7 i 
full satisfaction — Suhs.guently agreement not acted 
upon — No f raud under S. 17 or \8. 

Where in a suit to set aside an ex parte decree on the 
ground of fraud, it was alleged that there was fraud in 
connection with the agreement that the defendant 
would withdraw an appeal which was pending against 
the plaintiff in consideration of a sum less than what 
was actually due by the plaintiff to the defendant in 
full satisfaction of his claim, but the defendant did 
not withdraw' the appeal but prosecuted it and got 
against plaintiff a decree ex parte, that it was 

not a fraud of the description under S. J 7 or 18 , suffi¬ 
cient for setting aside the ex parte decree obtained by 
the defendant against the plaintiff. (A/. N. Mukerji. 

/.) Prithuram Kalita v. Mayaram Sarma. 

79 I. C, 330 : A. I. R. 1926 Cal. 565. 

—S. 17 — IVrvtig belief—Docs not vitiate con¬ 
tract. 

That a party misreads, the acceptance memo and 
believed it to be something different from what it was, 
would not vitiate the contract. i^Kernp. A. J. C.) 
SODAWATERWALA V. VOLKART BROTHERS. 

A. I. R. 1923 Sind 25. 

”■ S. 18— Signing of document is not cottsenting 

—Document signed by blind man—Contents of docu¬ 
ment misrepresented — Pica of non-est factum can be 
raised—"Bonz purchaser ^ for consideration is not 

Q. D* — VOL. I—107 
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affect lit. 

Mere signing of a document does not necessarily im¬ 
ply consent. Thus if a blind man, or a man who can¬ 
not read, has a written contract falsely read over to 
him, the reader misreading to such an extent that the 
written contract is of a nature altogether different 
from the contract pretended to be read from the paper 
which the blind or illiterate man afterwards signs, or 
if the contents of the document arc otherwise misre¬ 
presented to the person signing it, then at any rate if 
th'^re is no negligence the signature so obtained is of 
no force. The rule does not apply to a man who can 
'ead but who forbears to read the document. But the 
question is important only when it is raised between 
two innocent parties, for unle.ss the document is wholly 
void, as it would be if the plea of non est factum 
succeeds, an innocent party giving consideration can¬ 
not be deprived of an interest which he has taken 
under the deed ; but where the question arises betw’een 
a party deceiving and a party deceived it is immaterial 
whether the deed is void or voidable ; and even if the 
party deceived falls in his plea of non-est factum, that 
is to say, that there was no consent on his part within 
the meaning of the term as defined in the Contract 
Act, it is still open to him to prove that there was a 
misrepresentation and to ask the Court to relieve him 
from the consequences of the transaction. {Das and 

Boss, jj.) Hem Singh v. bhagawant Singh. 

80 I. C. 67 : A. I. R. 1925 Pat. 140. 

-Ss. 18 and 17— FaihiVe to make enquiry — 

— Prestemption. 

Failure to make such inquiries as an ordinary prudent 
man would make, may under certain circumstances 
be evidence that the person to whom misrepresenta¬ 
tion was made was not actually deceived. {Kennedy. 
J. C.. Raymond and Kemp. A. J. Cs.') MT. HURI v. 
ROSSEN KHUDABUX. 16 S. L. R. 112 • 

71 I. C. 161 ; A. I. R. 1923 Sind 6 (F. B.). 

- S. 19— Partnership—Fraud of one Partnet — 

Rights of partner defrauded—Liability for loss. 

If a person is induced by fraud to become a partner, 
the Court will rescind the contract and order the per¬ 
son defrauded to be reimbursed with the amount he 
might have paid owing to the fraudulent misrepresen¬ 
tation. (Scott-Smith and Leslie Jones. JJ.) Gola 
Singh v. Hakam Rai. 3 lah. I. J. 306 : 

3 U. P. L. R. 26 (Lah.) : 60 I. C. 709 . 

23 P. W. E. 1921. 

-- ■■ S. 19 Suit on acknowledgment — Intimidation 

—Effect of. 

A person is not liable on an acknowledgment, where 
the money has been paid and his signature to the 
acknowledgment had been obtained by intimidation. 
iWilberforce. J.) BiSRAM t/. KEWaLRaM. 

69 I. C. 781 : 24 P. W. R. 1921. 
-Ss 19 and 23— Licensed vendor of rice _ Con¬ 
tract against the terms of license. 

The defendant, under the terms of his license, was 
forbidden to sell his rice to other wholesale merchants 
in the port on entry than those who were approved by 
the Collector of the District. The plaintiff who was 
not one of those approved dealers and w’as a wholesale 
merchant, contracted to purchase rice from defendant 
and paid the price. The contract was “ I have settled 
price with you at the controller’s rate for the rice 
coming for me by the Viravu Steamers and marked 
N. R.* If perhaps the Madras Director of Supplies 
should ask the said bags from me and if I should have 
to give the bags to him, I shall return you the 
money you have given with one per cent interest.” 
The rates agreed upon were much higher than the 
controlled rates. Held, plaintiff being a merchant in 
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the place must have known that he couUl not purchase 
rice^except by permission from Government and. there¬ 
fore, he was probably very wiibng to pay defendant 
these higher rates in order to secure the rice. Where 
hrre w^s control of rice imports and nee sales set up 
n Negapatam as in o'her places, .t is impossible to 

believe that the plaintiff, who as himself a big nee 

me c A u did not know of these facts fhe mention 
.infract of the probability of the nee being 
Uk \ b t rAhector of" Civil S^upplies is quite suffi- 

Innl-itions which had been prescribed with 
Xe'celo thrlle of rice. And therefore under 
Ss^ 21 and 24 of the Contract Act. 

ami M W N. 335 : 32 M. L. T. 330 : 

NAIDU. M. ^ ^ Mad. 626 . 

S Dishonest concealment of identity of 


_ _S .. 

farn-AS.’“ sccr'tly 

'u. where the agent dishonestly conceals the fact 
that he intends /") 

l'H'’uTHrNAID“i:SSKS. OaKI-EV BOWDEN^ 

V 345 : 69 I. C. 927 : 0922) N. 576 : 

45 M. 100 ) : 31 M. L. T. 487 • 

A I. R. 1922 Mad. 497 : 43 M. L. J. 444 . 

___S \Q^Findinff as to^Misrepresentation 

of cases which could come under the explanation 
fine iTg on the question whether a 

ind eed the consent of the party who relied on it, ts 

of fact and the High Court will not inlertere with 

_Ss. 19 and 9 A—Pardanasktn lady—Dttdof 


CONTRACT ACT (IX OF 1872), S. 23—Acts defeat¬ 
ing Statute. 

TndaRCHAND V. budiadhar Pande. 

2 Pat L. T. Ill : 6 Pat. L. J. 744 : 60 I. C. 282 : 

1921 P. H. C. C. 107. 

___S 20— Mistake. 

Where both the vendor and vendee of land did not 
know that the land had already become the subject 
of proceedings under the Calcutta Improvement Act, 
and as such might any day come under the Act there 
is a mistake as to a matter of fact essenttal to the 
aereement and the agreement is void. (iWfrra;,, 
CTW /.) NURSING DASS KOTHARI 

CHlITTOO L.\LI. MISSER. 60 Cal. 81o : 

74 I C 996 : 27 C. W. N. 639 : A. I.E. 1923 Cal. 841. 

g 2^^Scope of^Doctrine of frustration. 

S deals with the question of common mistake; 
perha"ps the general principle of frustration may 
govern such cases. ^.Sanderson. C. /. 

J GOURI SHANKAR AGARWALEA^.^ 

Ss. 20 and Mistake of fact-Mistake 


^ “ rinht to sue Held, if the facts alleged by the 
^ Ifpnts that the gift of 1908, was under undup 
influence and fraud and that, when the donor came to 
I “r.hat she Us imposed upon she cancelled it, 

should be made out, there was never any 
'all to the gift within the meaning of S.19 and although 
the donor rna^ liave permitted her signature to be 

vl^ritten on the documents in question she 

consented thereto. If the contract were voidable and 

“S;fr 

V BRIJRAJ KUAR. 2 P. 52 : A. I. R. 1922 Pat. 01**. 

■S. 19 A —Nature of pleadings in the ease of 


must be of both parties to the contract. 

To avoid a contract on the ground of mistake 01 
fact, the mistake must be as between the plff. and the 
defendant. If one of the parties has nothing ^ do 
with the mistake of fact, it cannot be avoided.^ A:^//y 
V Solari. 9 M. and W. 54 ; Toronsend v. Croway. 'i 

B. and S. 477 . Dist. Chambers x. r\ 

p 4 '•o Foil. {Pobinson, C. J. and Maung Ba, 

CHINA AND SOUTHERN BANK J'* 

THOE Seng. . . , 

__S 22_ Contract can't be avoided on ground of 

its becoming more onerous than supposed, owing to in- 

crease ift duty* .j 

Under certain circumstances a party niay avoid a 

contract on the ground of mutual mistake and the 

It is not open to a seller to avoid performance 

of his contract on the plea that the contract had 

become commercially impossible or was more 

than what he considered It to be, tyi account of the 

dutv having been increased. {Kennedy. J. C. and 

Bit.ram, A. J. C.) FIRM OF DaSSO MAL 

p amachand V. Firm of \ usafali .AdamJi. 

RAMACHANU ^ J ^ 

-S. 23 . 

Acts defeating statute. 

Acts proh.bited by statute. 

Bribe to public officers. 

Burden of proof. 

Champerty and maintenance. 

Collateral contract. 

Contrary to Public Policy. 

Bxcise contract. 

Indemnify ng surety. 

Marriage contract. 

ParUal Illegality. 

Parties to illegal acts. 

Prcjtitv.tion. 

Rel’gious purposes. 

Stifling prosecution, 
unlawful object. 

Miscellaneous. 

Acts defeating statute. 

_ S 23 _ Acts defeating statute—Clause tend- 


,„V to dtUai thi profisiois of the Agra Tenancy Act 

~A"sal7X^ed^which tends to defeat the provisions of 
ihi^Agra Tenanev Act on the subject of the crea'' 0 " 
of exoroprietary tenancies is void and unenforceable. 
“x^h^feTe defLdants. ‘he exeenUnt ^oHhe dee<h «- 


"trdu'Sence must be pleaded vHth precision and 1 Wh^re ‘he ™ re^Tourd 'surrender actual 
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Statute. 

lands in respect of which they became by statute ex¬ 
proprietary tenants from the date of the execution of 
the deed of sale, such a stipulation is void as being 
■contrary to public policy. Any stipulation by way of 
■penalty, inserted in a sale deed in order to enforce the 
fulfilment of such a covenant on the part of the ven¬ 
dor is also void and unenforceable. Where the entire 
■clause stipulating for the surrender of the exproprie¬ 
tary tenure and for a penalty in the event of the failure 
of the vendor to make such a surrender can be wiped 
out of the document without interfering in any way 
with the other stipulations, the latter can be enforced 
(^Piggott and IVatsk, JJ .) BiTHAL DaS v. RaGHU- 
NATH Das. I. R. 3 A. 464 (Rev.) : 

A. I. R 1922 All. 430 (2). 
-S. 23 —Acts defeating statute — Contract. 

If the contracts for reconveyance or pre-emption in 
respect of a land offered the rule against perpetuities 
by having no time or a remote time fixed for their 
performance they are against public policy and void. 
(^Macleody C. y. and A'anga, /.) DiNKAR RaO v. 
NaRAYAN. -24 Bom.L.R. 449 : A. I. R 1922 Bom. 84 
---S. 23^Acts defeating statute —Waiver. 

Where a statute is not intended only foi the bene 
fit of a particular class of persons the advantage can¬ 
not be waived. 35 Cal 64 Dist. {C/satter/i and Pan- 
ton, yy.) Jogeshvar Mehta Zapal Santal. 

51 Cal. 224 : 28 C. W. N. 556 : 82 I. C. 848 : 

A. I. R. 1924 Cal. 638. 
-—S. 23—Acts defeating statute—Obiect to de¬ 
feat Rent Act makes contract void. 

Where the object of the lease is of such a nature 
that, if permitted, it would defeat the provisions of the 
Rent Act, the object is unlawful and the object 
being unlawful, the lease is void. {Sanderson^ C. y. 
and Richardson, y.) SaLEH IBRaHIM ManekJI 
COWaSJI. 50 Cal. 491 : 75 1. C. 521 : 

A. I. R. 1924 Cal. 57. 

■;-S. 23 -Acts defeating statute— One of se7>era/ 

Judgment-debtors getting assignment of decree. 

One of several judgment-debtors got an assignment 
of the decree in the name of his agent who was to be 
paid commission for executing the same against the 
remaining judgment-debtors. The agent realised the 
moneys but refused to pay them to his principal. In 
a suit by principal for the money held that the syit is 
not barred by S. 23 . (Abdur Rahim and Oldfield, 

yy.) Palaniappa Cheitiar V. Chockalinga 

ChettiaR. 44 Mad. 334 : 12 L. W. 609 • 

(1920) M. W. N. 776:60 1. C. 127: 

29 M. L. T. 59 : 39 M. L. J. 692. 
---S. 23 —Acts defeating statute—Oral agree¬ 
ment with prohibited obiect. 

Where the object of the agreement to postpone the 
registration of the deed of lease is obvious enough 
from the circumstances and scarcely needs specific 
admission, and is to conceal the actual sivai amdani 
of the village, and so to reduce the assessment of 
land revenue. Held, this would defeat the provi¬ 
sions of the Registration Act and probably the Trans¬ 
fer of Property Act and the Stamp Act as well; it was 
fraudulent in that it attempted to conceal the assets of 
the village jand so to reduce the assessment; it involv¬ 
ed injury to all other members of the community in 
that they would get as land revenue less than tneir 
proper share of the income of the village ; and it was 
obviously opposed to public policy. (Hallifax, A.y. 

C.) ChaGaN LaL 7 A Kashiram. 

A. I. B. 1923 Nag. 76. 

' —S. 23:— Acts defeating stdtute—Transfer of 

<ccupaticy tenure. 


CONTRACT ACT (IX OF 1872), 8. 23-Acts prohibit¬ 
ed by Statute. 

Transfers of occupancy and ordinary tenant rights 
are voidable in the manner and to the extent provided 
for by the Tenancy Act. Such transfers are not un¬ 
lawful within the meaning of S. 23 . The traiisfers 
are not absolutely void even under the Tenancy Act 
(A/itra, A. /. C.) ShaLIGRAM V. NaRAVAN. 

4 N. L. J. 221. 

-S. 23— Acts defeating statute — Illegal trans 

fen. 

Transfer of items declared untransferable by T. P. 
Act, S. 6 , is void. Thus mortgage of a mere chance 
of inheritance is voirl. ( Wasir Hasan and Heave, A. 
y. Cs.) Dwarka Prasad v. Nasir Ahamad. 

11 0. L. J. 219 : 78 I. C. 850 : A. I. R. 1926 Oudh 16. 
-Ss. 23 and 24— Acts defcalitig statiete — Con¬ 
tract infringing Abkari lazu is void. 

The Collector of a certain place gave one of the 
parties a license empowering him to sell intoxicating 
drugs. One of the clauses in the license required that 
a licensee if he took a partner should submit his name 
for approval to the Collector. Without regard to this 
provision, the licensee entered into an agreement with 
another to conduct that business for selling intoxicat- 
ink drugs as his partner. A dispute arose between the 
parties and the plaintiff, that is to sav, the licensee 
brought an action in the Court for settling partnership 
accounts. Held, that if the clause referred to in tiie 
license were alone relied on it might perhaps be argued 
that although an infringement of that clause might 

lead to penalty being inflicted by the Collector on an 
erring licensee, yet that infringement would not render 
an agreement of that kind illegal between the plaintiff 
and the defendant. But the matter went further than 
that because under the ordinary law of the country no 
person is allowed to sell drugs except with the permis¬ 
sion of the Collector. And a person w ho entered into 
a partnersnip with the licensee in disregard of the 
terms of the above-mentioned clause in the license 
was as a matter of fact entering into an agreement 
which made him a person who undertook himself' to 
sell intoxicating drugs without the permission of the 
Collector. Held, further, that it is not the case that 
an infringement of an Abkari Act is an infringement 
of a mere fiscal or administrative regulation but it 
verges on the commission of an act which is malum 
in se\ hence the contract was illegal and unenforceable 
,in a court of law. {Kemudy, /. C. and Loho, A. / 

C.) Dewandas Kimatmal Kesomal Pahlaj- 

^^al. 18 S. L. R. 16 : 87 I. C. 353 : 

A. I. R. 1925 Sind 55. 

Acts prohibited by Statute. 

S. 23— Acts prohibited by statute—Contract 
of pre-emption is not against public policy. 

In view of the fact that in the United Provinces 
contracts for pre-emption have been enforced for 
several years the contract of pre-emption cannot be 
deemed to be against public policy. (Case-law dis¬ 
cussed.) (Lindsay and Sulaiman, yy.) BuSDEORai 
V. Jhagru Rai. 

46 All. 333 : 22 A. L. J. 265 : L- R. 5 A. (C^v.) 161 • 

83 I. C. 390 : A. I. R. 1924 All, 400. 

23— Acts prohibited by statute-r-Court 
should enforce contract as between parties to it tiotwith- 
standing statute Prohibiting re^ beneficiaries under 
the contract from entering into such a contract. 

A Civil Court has no power to decline to enforce a 
contract vvhich is legal and binding in every respect on 
the face of it as between the parties, on a mere as¬ 
sumption that in reality it is intended for the benefit 
of a third person against whom a statutory prohibition 
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by Stat’ te. 

to enter into such contrart exists. (A/oh Sagar, /,) 

\MS Un-DIN r. ALLAH DaD KHAN. t i, 

6 Lab I- J 351: 82 I. C. 603 : A. I. R 1923 lah. 65. 

__-S 23 — Acts prchilntfd by statute. 

Purchase bv a Judge of a house is not trafficking in 
an actionable claim. {^Campbell and Mott Sugar, JJ.) 

AKHTAR beg .. HAU NAWAZ^ ^ ^ 

__s. 23— prohibited by statute— 

contract challenged on the ground of its being forbid- 
7 !Xlat as Xcraus as a transfer- Such transfer 
ef if>o,-nr in the terms of the contract. 

"^When^the terms of a contract are reduced 
iuL- and the question is whether the contract is illegal 
"^ason of its seeking to do what is forbidden by law 
-uul the contention is that the agreement operates as a 
;Ansfer, such a transfer should not merely be presum- 
*1 hilt must aopear in the document if not m terms 
as neceTarUy involved. ( Srin.vasaAiyan.ar. 

y.) ('ANGAmRA ^ ^ ^ Mad 218. 

__s 2S—eiets prohibited by statute—PnbUt 

as consideration for p,o-notes t-fh it be impro- 

distinction between a contract which t mP 

fr»r a nleader to enter into without the sancuoii 
rc °s Court and a contract the operation of wh.ch ts 
iniuXus to the public welfare that even as 

between the parties who have 

eU^uette 

rat'her th^n of publicVl-cy and the contract cannot 

be regarded as {e oh. 201 : 

SIMGH t.. Ml. KAGHUBAN^SA. ^ ^ ^ ^ 

* A. I. R. 1923 Oudh 3. 


Bribe to Public Officers. 

_s. 2Z-Bribe to pub'ie efficers-ManCy paid 

ThVplaindff Turc^ra'IeT^U release by payment to 

‘'’V'^'^''‘crn TputtingTt in' :tVer%:rds,°lha’J't^rt 
Rs ysTere ex’torted from the plaintiff by placing hinn 
under a wrongful arrest, taking him to the Thana and 

, ,‘?S. S ^ 

38 C. L. A. I. E. 1924 Cal. 145. 

Burden of Proof. 

^_s. 2Z—Burden of proof—OvMS. of proving 

as a matter of fact is on the person who asserts so. 

.4. J.C, 111. 

___23_ Burden of proof — Suit for money 

advanced -Defendant pleading illegality of Contract- 

Defendant must clearly plead and prove illegality. 
Where the defendant in an action for recovery of 
money intends to show that the contract was illegal 
unde/s 23, the burden lies on him to show clear'^ 
that it was intended to effect the purpose for which 
the money was borrowed and it is not sufficient for 
Mm to use indefinite expressions when demanding the 
money from the plaintiff and then to ask the Court to 


CONTRACT ACT (XX OF 1872). S. 23— Champerty 

end Xalntenance. 

presume that the defendant had intended to act 
fraudulently, illegally or otherwise in contravention of 
anvlaw. 23 M 227 (P. C.) Foil, fj.entaigne, J 

Maung Sein Htin V . Chee Van Ngaw. 

3 Rang. 275 : A. I R. 1926 Rang. 275. 

ChRQip 6 rty and Maintanance# 

_S 23— Champerty — MahtUnauce. 

In India, champerty or maintenance U not illegal. 
{Lord Atkinson.^ VaTSAVAYA VENKATA SUBHA- 

DRAYAMMA ^•. VENKATAPATHI RaJU. 

DKAYAW ^ ^ ^ .j^gQ . 

('1024) M W. N. 607 • 80 I C. 807 : 36 M.L. T. 210 r 

52 I. A 1 : 48 Mad. 230 : 

A I. R* 1924 P. C. 162 : 47 M. L. J. 93 (P. C ). 

_I.S. 2 S—Champerty—Consideration— Legality 

A fair agreement to supply funds to carry on a suit 
in consideration of having a share of the property, if 
recovered, ought not to be regarded as being opposed! 
to public policy. Indeed, cases may be easily suppos¬ 
ed in which it would be in furtherance of nght and 
iustice and necessary to resist oppression, that a suitor 
who had a just title to property, and no means except 
the property itself would be assisted in this manner. 
But agreements of this kind ought to be carefully 
watched, and when found to be extortionate and uncon¬ 
scionable. .so as to be inequitable against the party 
financed ; or to be made, not with the bona fide object 
of assisting a claim believed to be just and of obtain¬ 
ing a reasonable recompense therefor, but for im¬ 
proper objects, as for the purpose of gambling m 
litigation, or of injuring or oppressing others by abet- 
tin" and encouraging unrighteous suits, so as to be 
contrary to public policy, effect ought not to be given 
to them 2 Cal. 213. Fo"- ‘*>6 reward stipulated 

was out of all proportion to the actual expenses- 
incurred, held, that the agreement was unconscionable 
and therefore illegal as against public policy. KMotv 

ecnsrnr / ) KESHO DAS V. TULSHl DaSS. 

Sagar. J.) j ^ 339 : A. I. K. 1926 lah. 43. 

s, 2 !^—Champerty—Pleader agreeing to take 


as fees part of suit property in case of success—Agree- 

"’‘I'llsXment taken by a pleader that he shall be 

given part of the property in dispute in the suit in 

Uich he is engaged must necessarily be 

public policy and therefore “"'J" onA 

I T 2^0 and 32 Bom. 449* Appr. {Macleod, C. /■ aftd 
G. J.259 «» J TaIRAM V. VISHVANATH 

r ank’h ^ 49 B^m 019.27 B. L. E. 682 : 

___S 23— Champerty—English Lerw. 

The English Law of Champerty is not in force im 
India and fair agreements to share property in litiga- 
with others in consideration of their supplying the 
funds for carrying on suits are not opposed to public 
policy and such agreements should receive effect e^ 
cept when extortionate or inequitable, 20 Cal. 14 S 
(P^C V 15 All. 35 (P- C.) Foil. (SeotfSnmh and- 

//•) INDAR SmGH .. MbNSHI 
1 Lah. 124 : 86 I. C. 272 : 4 Lah. L. J. 801 - 

_S 2 %— Champerty— English and Indian Itm.. 

There is no law in India corresponding to the 
English Law of Champerty and Maintenance so M »- 
render an agreement which in England would be 

champertous void in India. Na/ m 

LATIF V, PaNDHARI. a. I. R. 1928 Nag. 

-8. ^l^—Champerty, vahdtty of . 

An agreement to obtain, for a nominal sum* thft. 
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-CONTRACT ACT (IX OF 1872), S. 23—Champerty | CONTRACT ACT (IX OF 1872), S. 23—Indemnifying 
and Maintenance. f Surety. 

right to carry on a litigation with a very poor chance L. R. 5 A. (Cr.) 170 : 83 I. C. 21 : 

of success, is champertoiis and cannot be given effect A. I. R. 1924 All. 668 (1). 

principles of equity and good conscience. -Ss. 23 and 24— Collateral contract — Punjab 

\MacHair, A. J. CC\ H.ARI v. B.^LIRAM. G<jvernmcnt Tenants Act^ S. 8 — T. P. Act^ S. 43 — AZ‘ 

_ 63 I, C. 356 (Nag ). reement by Government tenant to share whatever ri^ht 

~ -” 6 . ^Z'-~Chamlyerty—Public policy. may be acquired by him. 

Contract made for the purpose of gambling in litiga- An agreement by a Govemment tenant with plain- 
tion should not be given effect to as being champertous tiff to the effect that if the plaintiff helped the former 
and against public policy. {Macnair^ A. J. C.) in bringing the land under cultivation the former 
Nanda^z/.^LaxmaN. ^ 61 I. C. 884 (Nag.), would give to the plaintiff one-half of whatever rights 

hamperty"property transferred f >r he might acquire in the land not opposed to public 
mere costs of litigation to recover it — Transferee's policy. {Abdul Raoof and fl jrrison, y/.) NaTHU 
claim to recover the property is not invalid-T. P. Act, v. .\LLAH DiTTA. 3 Lah. 92 : 64 I C. 18 ; 


Making over rf property by a person who lays a 
c’aim to it. to another person who is prepared to pay 
the costs of the litigation amounts to transfer of the 
property and dues not convey a mere right to sue. No 
doubt, transferee’s claim to recover the property is, in 
a sense, a case of speculation in litigation but it is not 
of such a nature as to be rendered invalid in law. 
{Pullan, A. J. C.) INDAR PaL SiNGH v. RaMESH- 
WAR Baksh Singh. 80 I. C. 285 : 

A. I. R. 1925 Ondh 71. 

--S. 23— Champerty — Agreement by vendee to 

finance litigation is not invalid. 

Borrowing money for the purposes of litigation on a 
promise by the vendee to run a law’ suit is not unlaw¬ 
ful. {Dalai, A. J. C.) DURGA v. JaMNA PRASAD. 

-26 0. C. 368 : 77 I. C. 109 : A. I R. 1924 Ordh 234. 

S. “Champerty and maintenance—Money 
■advanced for purposes of litigation—Enforceability of 
contract. 

The specific law of maintenance and champerty has 
■not been introduced into India and while fair agree* 
iments to supply funds to carry on litigation in con¬ 
sideration of having a share of the property if recover¬ 
ed, should not be regarded as per se opposed to public 
policy yet such agreements should be carefully watch¬ 
ed and if, extortionate, and unconscionable or made 
’.not w'ith the bona fide object of assisting for a reason- 
.able recompense a claim believed to be just, but for 
■the purpose of gambling in litigation, or of injuring 
And oppressing others by encouraging unrighteous 
suits, should be held contrary to public policy and not 
-enforced. The question is one essentially between the 
vendor and the vendee. Reasonable compensation 
for the expenses incurred and the services rendered if 
substantial may, however, be awarded in such cases. 
{^Duckworth and Po Han, JJ.') U PE Gyi v. 
MaUNG THEIN Shin. 1 R. 565 : 2 Bur. I. J. 177 : 

77 I. C. 372 : A. I. R. 1924 Rang. 48. 

- 'S. 23— Champerty and maintenance — Agree' 

ment to supply funds. 

A fair agreement to supply funds to carry on a suit 
in consideration of having a share of the property if 
recovered, ought not to be regarded as being per se 
opposed to public policy. No doubt agreements of this 
character are to be carefully scrutinized and they are 
not to be tolerated if their motive is improper or if 
the immediate object is merely to promote gambling 
in litigation, {Kennedy, J. C, and Raymond, A, J. C.) 
BeGRAJ V. ALISHER. 16 S. L. B. 278 ; 

A^ I. B. 1923 Sind 50. 

Collateral Contract. 

-^S. 23— Collateral contract — Public Policy. 

Mortgage of occupancy holding will not be recogniz¬ 
ed even collaterally under T. P. Act, S. 68 , if it is ille¬ 
gal. A.I.R. 1922 All. IJ 4 , Foil, {Daniels,/.^ Dayer 
Ram V, THAKURI. 46 All. 622 : 22 A. L. J. 506 : 


3 Lah. L. J. 505 : A. I. R. 1922 Lah. 287. 

Contrary to Publ c Policy. 

' ‘Ss. 23 and ^Contrary to Public policy-^ 
Pleader and client —Agreement—Consideration un¬ 
lawful in Part — Void. 

Where a client agreed to pay his pleader Rs. 500 in 
cash, and further undertook to convey him certain 
immoveable properties, for charitable purposes, in 
the event of his carrying on the litigation to full 
success. Held, that such an agreement w’as contrary 
to public policy and was unlawful under S. 23 . That 
as part of the single consideration for one object was 
unlawful the whole agreement was void under S. 24 . 
{Macleod, C.J. and Coyajee, J J KaTHU JaIRAM 
V. ViSHWaNATH. 49 Bom. 619 : 27 Bom. L. R. 682 • 

89 I. C. 199 (2) : A. I. R. 1925 Bom. 470. 

Excise Contract. 

-^S. 23— Excise contract. 

An agreement to sub-lease salt pan in contraven¬ 
tion of terms of iicen?e is not specifically enforceable. 
(Macleod, C.J. and Shah, J.) RaBIABIBI v. GaNGA- 
DHAR. 24 Bom. L. R. Ill : 46 Bom. 651 : 

66 I. C. 393 : A, I. R. 1922 Bom 78. 

^ -S. 23 —Excise contract — Partnership by 

licensee is not illegal in all cases. 

A partnership agreement with a licensee is not neces¬ 
sarily in all cases and under all circumstances illegal. 
20 M, L. J. 337, Foil. {Srinivasa Aiyangar, J.) 

Gangadara Sah V. Swa:minadha Mudali. 

22_L.W. 679 : A. I. R. 1926 Mad. 218. 

S. 23— Excise contract — Partnership by 
Abkari licettsee according to Mysore Law is not illegal. 

According to the law of the My.sore State a partner¬ 
ship agreement with reference to an Abkari license is 
not an agreement the consideration or object of which 
is unlawful. {Srinivasa Aiyangar, /.) Gangadara 

Sah V. Swaminadha Mudali. 

2^L. W. 679 : A. I. R. 1926 Mad. 218. 

^^~“Exctse contract—Lease to unlicensed 
person for tapping toddy. 

A lease to a person not licensed under the Madras 
Abkari Act for tapping toddy is not illegal and can 
be enforced. {Odgers, J.) SanthanaraMA 
Mudaliar V. Sami Karuppu Nadar. 

61 I. C. 537 : 14 L. W. 226. 
Indemnifying Surety. 

- S. 28 —Indemnifying surety — Accused's ag' 

reement with surety giving bail, to indemnify the 
latter if the bail is forfeited on account of accused's 
non-appearame, is void. 

Sureties on a bail bond are required in order that 
the failure of the principal to appear may be at the 
peril of others besides himself, and the whole object 
of that provision is defeated if the. principal and surety 
are allowed to relieve the latter of the peril and con¬ 
fine it to the former by an arrangement among them¬ 
selves. Agreement by an accused with the surety who 
gives bail to him, that he will indemnify the surety it 



QUINQUENNIAL DIGEST. 1921 — 1925 


1707 

CONTRACT ACT (IX OF 1872 ). S. 23—Marriage 
Contract. 

the bail is forfeited on account of the accused’s non* | 
appearance, is void- UlalUfax. A. 

7- HISANIAL. fo 

82 I. C. 1036 : A. I. R. 192o Nag. 59. 
Marriage Contract. 

_S. 23 — A/nm(2,i^e cont>act — Ante nuptial 

agreement sa uring maintenance to wife. 

An ante-nuplial agreement whereby a suitable main¬ 
tenance is provided for the wife in case the husband 

ill treated or behaved improperly towards her or capri 
ciously turned her out, is not opposed to S. 23 of the 
\ct and is enforceable. {Lindsay and A anhaiya Lais 
//.) Muhammad Muin-ud-iun Jamal Fatima 

19 A. L. J. 675 ; 43 A. QbO : 63 I. C. 883 : 

L. R. 3 A. 21. 

_Ss. 23 and 26 -Marriat:e contract—Agree¬ 
ment by Muhammadan husluind not to contract second 
mamaite—Validity ot- 

An ante-nuptial agreement by a Muhammadan hus¬ 
band not to contract a second marriage not illegal 

nor invalid as immoral or opposed *° 

in restraint of marriage. J.) KHalilal 

Kahaman Marian mm. 't t 89 

59 I. C. 804 : 13 Bur. L. T. »» 

Partial Illegality. 

•Ss 23 and 2^ —Partial illeca/ity—Do:u 

^ .mm. • ^ ^ ^ mmm mmm J A «• 
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cotuaimng hg.il and illegal engagtments-En- 

forccabiilty. , . ■ 

One cannot ask the Court to make a new contract tn 

plea of that which is illegal, but where in the same 

instrument there are distinct engagements, some of 
which use legal and some illegal, the performance of 
those which are legal can be enforced (il/tZ/cr, 

C. J. and Adam,. J.) GRANT t-P-KbAb JHA 

1922 P. H. C. C. nt 3 Pat. L T. 386. 

67 I. C. 49 ; A. I. K. 1922 Pat. 171. 

Parties to illegal acts. 

_S. 26—Parties to illegal acts— Judgment- 

debtor—Transfer of decree—Object to defraud t 

can be enforced. Kim 

Where a judgment-debtor got a decree ^g^insl I im 

assigned to a relation for a small amount with » 

to induce other creditors to come to terms, an 

understanding was that the transferee was not to su 

on the assignment, the agreement is ^ . 

policy and the agreement is not enforceable in 

The doctrine of/;/will apply- 

and Venkatasubba Raoy JJ.) KaLAGARA 

RAO BAPAYVA. M 189 

76 I. C. 845 : A. I. R. 1924 Mad. 189. 

-S. 26—Parties to illegal acts— Contract o^ 

posed to public policy - Restrictions on dealing tn rtce 
Contract in contravention of — Enforccahuiiy* 

Where in contravention of the rules framed by tne 
Government and of the terms of a license issued to one 
of them the parties entered into a contract for whole¬ 
sale supply of rice, the contract is illegal as oppo e 
♦c public policy and where the plaintiff knew of res^ 
trictions on the defendant’s capacity to contract, both 
qxq in pari delicto and the plaintiff cannot recover 
monies advanced to the defendant on the basis of such 
contract. {Phillips and 

V. Ramaswami Naidu. ' 

32 M. L. T. (H. C.) 330 : 18 L. W. 6 M : 

72 I. C. 735 : A. I. R. 1923 Mad. 626. 

S. 26—Parties to illegal acts—Plea of illegal¬ 
ity — Duty of Court to take notice. 

If the illegality of a transaction is brought to the 
notice of the Court and the person invoking the aid ot 


CONTRACT ACT (IX OF 1872), S. 23—Prostitution, 
the Court is himself implicated in the iUegality, the- 

Court will not assist him. 

Contracts which are expressly prohibited by statute, 
contracts that are illegal at Common Law as involving 
the commission of a crime or tort and contracts which 
are unlawful as being contrary to the public policy are 
distinguishable from contracts which are not actually 

unlawful but merely void, either by staiute,. such as 

gaming or wagering contracts or on grounds of public 
policy such as contracts in general 

{Rost / ) JHINGUR OJHA v. MEGHNATH PANDY. 
{Ros . J.} J .y 2 I c 653 : A I. R. 1924 Pat. 321, 

Prostitution. 

_S. 23— Prostitution—Past illegal co habita¬ 
tion is not illegal consideration. _ . • 

Where a Mahommedan transfers certain property in 

lieu of a dower to a woman who ^ 

with whom his marriage has been illegal, the consi 

deration is not illegal though it may be void. 

Tl ’a/'^ R 6 a. (Civ.) 145:88 1.0.469 : 

ULLAH. i-. i*.. ^ ^ ^ 

_S. 26 -Prostitution—Gift in consideration of 

future illicit intercourse—Gift is void. 

Where the donor made a gift of the ^ 

husband and wife, on condition that he ®hon d have 

physical enjoyment of the latter, held. 

Lleration for the transfer, being the 

and opposed to public policy within the 
s. 23- 28 Mad. 413 Rel. on. <.Sula,ma„ a„d Boy,. //■> 
GhUMNA V. KaMCHaNDRA RaO. 23 a 1. j. 376. 

47 All. 619 : 88 I. C. 411 i I. K. 6 A. (Civ.) 331. 

A. I. R. 192a All. 437. 

Ss. 23, 24 and 2 'b—Prostitution — Past 


CO* 


/iahitation. . 

An agreement for paying a sum of money 

deration of services being rendered by a kept 
of the promisor is not enforceable owing to 

sideration being illegal. 3 A. 387- Fo''- J MAHO- 
C. /. W Cr,.mp. /.) HUSSEINAU CASAM MAHO 

MED C-. DINBAI. Y-.' 

86 I. C. 240 (2) : A. I. R 1924 Bom. 135. 

_S. 26—Prostitution— Transfer of property 

Illegal or immoral object— Rights of vendor to recover 
property—In pari delicto. ^ 

^ It is a well-established rule of equity that » 

who has transferred a property to 
illegal or immoral purpose cannot get it 

intended purpose has been earned out. coha- 

perty to a female in respect of past and 

bitation cannot be set aside at the instance ofthe- 
donorwhenthe object of the gift 

pushed. 28 M. 413. Foil. (A //»MA. 

BRAHMAYYA ^INGA^^Z'. KaMIS^^^ ^ ^ 

82I.C.14:A.I.«.im«aa^8«^ 

__s. 23 —Prostitution—Bond for future adul¬ 
terous intercourse—Validity . j rntnro. 

Where the consideration for a bond was futye 
adulterous cohabitation, the “ 8 reetnent is void under 
S. 23. Contract Act, and is not enforceable. The fact 
that the defendant in a suit to enforce the bond has 
already received the consideration does 
him to raise the plea, and the Court cannot enforee it. 

{Phillips.j.) Kandasami Gounden ^ I^faya A 
swAMi gounden. .ei.ffi: wl. W. 6l7t 

A. 1. B. 1924 Mad. 189 : 45 M. 651. 

_s. ^—Prostitution—Money advanced—IsUtt 
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CONTRACT ACT (IX OF 1872), S. 23—Prostitution. 

for reccT^'ery — Maivtaitinbility. 

Where it is no part of the contract between the 
lender and the borrower that the money lents-hould be 
utilised for immoral purposes and the lender has no 
control over the application of the money, he is not 
prevented from recovering the money on the principle 
of Ex ti4rpi cause 7tofi oritur aitio. {Spcucer and Eeva'‘ 
doss, //.) NaTAKAJULU NaICKER r. SUBRAHMA- 
NIAN CHETTIAR. (1922) M. W. N. 450 : 

16 L. W. 706 : 69 I. C 939 : 45 M. 778 : 
A. I. R. 1922 Mad. 181 ; 43 M. L. J. 695. 

-S, 23— Prostitution—Past illicit cohabitation 

is ftoi itnmornl consideration. 

'1 he plaintiff was a widowed sister of the defendant’s 
wife. The defendant took her into his house when she 
was only 8 or 10 year* of age and kept her as his mis¬ 
tress as soon as she attained the age of puberty- With 
the woman getting older and there being disputes 
between this woman and her sister, (the defendant’s 
wife), the defendant thought it better to get rid of her 
and executed an agreement promising to pay her a 
monthly allowance. 

Held, that the consideration forthe agreement was 
not immoral and that the agreement was binding. 

{Dalai, j.c.) Krishna Nand z'. Mr ShivraJi. 

12 0 L. J. 510 : 2 0. W. N 503 : 

89 I. C. 573 : A. I. R. 1925 Oudh 536. 

Religious Purposes. 

-S. 23— Pel/^ious purposes — Offerifigs — 

Agreement for division—Public policy. 

An agreement between the panda and pariwal of a 
temple to participate in the offerings made by pilgrims 
is not contrary to public policy. {Kanhaiya Lai atid j 
Sulaiman, //.) KaLLU TEWARI RaJINDEK 
PRASAD. 20 A. L. J. 807 : I. R. 3 A. 474 : 

70 I. C. 124 : 45 A. 79 : A I R. 1923 All. 56. 

St fling Prosecution, 

-S. 23 — 6 * iiding prosecution — Cottsideration — 

Abandont?icnt of prosecutiosi in non-compound able case 
—Documestt voui. 

Where the consideration for a bond is found to be an 
agreement to abandon the prosecution in a matter, and 
if the court comes to the conclusion that the parties 
were acting together with a view to perpetrate a fraud 
anddid in fact perpetrate that fraud and that there is no 
difference in the degree of guilt of the plaintiff (who 
is asking the court to give him some help) and that of 
the defendant, the duty of the Court is not to as.sist 
either party ; in other words, the duty of the court is 
to dismiss the claim, because the Court having then 
in its knowledge that it has before it, two persons 
equally guilty of fraud, will not assist either of them. 
Once it is established that the parties are Pari delicto, 
the Courts will not assist an illegal transaction in any 
respect, that is to say, the person who asks the Court 
to do something will fail. {Mears, C. J. and Banerji, 
y.) ViLAYAT Husain v . Misran. 45 A. 396 ; 

21 A. L. J. 303 : L. R. 4 A. 418 : 

72 I. C. 92 : A.I.R. 1923 All. 504. 
--—^S. 23, HI. (h)— Stifling prosecution — Agree¬ 
ment to drop prosecutions for breach of trust on receipt 
of part of embezzled money in cash and in the shape of 
a mortgage by accused and his brother—Prosecution 
dropped by Police upon representation by the com¬ 
plainant—LLo intention on the complainant's part to 
spoil proceedings if police did not agree—Agreement is 
not to stifle Prosecution. 

Defendant No, i, whilst on trial for criminal breach 
of trust in respect of Rs. 30,000 belonging to plaintiff 
firm,pressed plaintiff firm to drop the prosecution upon 
receipt of Rs. 15,000 in cash and a mortgage for 


CONTRACT ACT (IX OF 1872), S. 23—Etifl ng Pro¬ 
secution. 

R.s. 5 .OCO to be executed by r^fenc’ant No. i and his 
brother. Defendant No. 2 . Plain’iff firm agreed and 
laid all the facts before the Commissioner of Police, 
and representing to him that they could not afford to 
lose the whole sum and that it would be to their 
advantage to get a portion, asked his permission to 
withdraw the case against Defendant No. i. Plaintiff 
did nothing further. Defendant engaged a solicitor to 
persuade the Commissioner to allow the case to be 
withdrawn. Defendants succeeded. In a suit to en¬ 
force the mortgage bond, held, that the consideration 
of the agreement was not opposed to public policy and 
was not illegal within the njeaning of S. 23 . Plaintiffs 
were not making “ a trade of felony.” They did not 
take the administration of justice out of the hands of 
the authorities and themselves determine what should 
be done. L/eld,n\so, that the consideration of the 
agreement was valid for the purpose of binding the 
Defendant No. 2 . 

Per M’almsley, J. —The decision to withdraw the 
prosecution was the Commissioner’s. Plaintiffs did not 
abate any part of their charge against accused and did 
not suggest that they would vvhhhold evidence if the 
case proceeded. They merely laid all facts before the 
Commissioner and left it to him to decide. As they 
did not attempt to take the administration of justice 
into their own hands, their conduct was not against 
public policy. 

Per Afuker/i, J. —The general head of public policy 
covers a wide range of subjects and the doctrine of 
public policy is one which must always be applied with 
caution. At the same time, the doctrine may legiti¬ 
mately be invoked if the real object of the agreement 
is to interfere with the course of justice. An agree¬ 
ment to stifle a prosecution is distinguishable from the 
lawful compounding of a compoundable offence. If 
ti e offence is not compoundable under the law', 
a compounding of it must be held to be illegal and 
opposed to public policy. If the effect of an agree¬ 
ment is to take the administration of the law out of the 
hands of the Judges, and to put it into the hands of a 
private individual to deiermine what is to be done in 
the particular case, it is opposed to public policy. 
[Collins \. Blantoau (i Sm L. C. iith Edn. 369 ) ; 
Keir v. Lecman (9 Q.B. 371 ) ; and Williams v. Bayley 
(L. R. i,H. L. 200 ) F 0 II .3 On the other hand, 
there is nothing to prevent a creditor from taking 
a security from his debtor for the payment , of a 
debt due to him, even if the debtor is induced to 
give the security by a threat of criminal proceedings, 
•SO long as there is no agreement not to prosecute. 
Flower v. Sadler (10 Q. B. D. 572 ) Foil. 
In the present case the motive for the execution of 
the bond and the payment of the money was the 
withdrawal; but there is a good deal of difference be¬ 
tween the motive for the act and the consideiation or 
object of the agreement. It is necessary to keep this 
distinction in view all the more in a case where there 
is a civil liability already existing which is discharged 
or remitted by the agreement. A guarantee for the 
payment to creditors of debts due to them in consider¬ 
ation of the creditors abstaining from taking criminal 
proceedings is void as being against public policy ; but 
a man to whom a civil debt is due may take securities 
for that debt from his debtor, even though the debt 
arises out of a criminal offence, and he threatens to 
prosecute for that offence, provided he does not, in 
consideration of such security, agree not to prosecute, 
but he must not by stifling a prosecution obtain a 
guarantee from third parties, ii Bom. 5^6 and 
28 A. 718 , Foil. {Walmsley and Mukerjee, J J.') 
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CONTRACT ACT (IX OF 1872). S. 23 -StifHng Pro- 
secvt.OD. 

DivijENDRA Nath 2. Gopiram. ^ „ q.. 

42 C. L j. 90 : 29 C. W. N. : 

89 I. C 200 : A. I. R. 1926 Cal. 59 

-g_ 23_ Stifli’tS prosecution — on-compound’ 

able — Parties not in pari delicto. 

Money paid on llegal contract cannot be recovered 

in the absence of fraud, duressor undue inHuence or 
oppression, where the payment was obtained by the 
innocent misrepresentation of the othe;r parly. 1 te 
eeneralitv of the rule is. however, subject to some 
qualiftcation where contracts or transactions are 

prohibited by law for the sake of protectinj! one set of 
men from another set of men, the one from their situa¬ 
tion and condition being liable to be oppressed or 
imoosed upon by the other ; there the parties are not 
in'pari delicto it has therefore been held that 

tlie person injured after the transaction is finished and 
completed, may bring his action and defeat the con¬ 
tract. If one person has paid money to another or 

has executed deeds in favour of another in pursuance 

of an illegal agreement, e.g., to stifle as non compoun 

able criminal prosecution though both parties are 

delicto, yet they are not in pari delicto and the person 
who has paid the money or has executed the ^eeds 
may recover it back in an action for money paid and 
received or may apply for the setting a^^e of the deed 
re-^pectively. (Case-law discussed.)! (C. C. 

c! 6^3^" 75 r C.?7 
A. I. R. 1924 Cal. 248. 

_-_S. 23— Stifling prosecution—Agreement void. 

Where the consideration of the bond is an agree¬ 
ment on the part of the plaintiff to abandon the pro¬ 
secution of the defendant in a non-compoundable case, 
the bond is void even if part of the 

good in law. iNaahould and Pantm, JJ .) KaRUN A 
KRISHNA CHAUDHURY e-. RAKHALDaS MUKERJEE. 

68 I. C, 721 ; A, I. R. 1923 Cal. 292 (!)• 

. _-s 2^ —Stifling criminal prosecution—Bond 

^Consideration—Dcht due and agreement to luitkdraiv 
prosecution — Legality. 

^ A bond, the consideration for which was partly a debt 
due and partly an agreement to withdraw uoivcom* 
poundable criminal proceedings is not 'n^alid f(K 
failure of consideration. {Stott SmitA, /.) KAM 
GOPAL 2 /. GaNESHI LaL. iqo^^V kVr4‘ 

A. I. R. 1925 Laa. 364. 

——S. 23 —Stifling prosecution—Pronote executed 
for stifling criminal prosecution is void—Original debt 
is not Provable when suit Has proceeded in two Courts 

entirely on basis of pro-note. 

A pro-note executed fo*' stifling a prosecution is 
void under section 23 . When a plaint is clearly based 
upon such a pro-note and the suit has run through 
two Courts on that looting, the case cannot be reman¬ 
ded to see whether plaintiff cannot succeed in proving 
the original debt. A. I. R. 1924 Oudh 243 . Dist. 
[^SimPson, A. /. C.) MT. THAKURAIN TOJARAM- 

2 0. W. N. 791 : A. I. R. 1926 0udli40. 

_8. 2%—Stifling prosecution—Non compound- 

able case—Consideration, if can be recovered. 

Where in a case of theft the complainant dropped 
the proceedings on account of an agreement to pay a 
sum of money, he cannot sue to recover the same, as 
the agreement is oppo.sed to public policy, {Campbell, 

/.) NAZAR Z'. MT. PARAS. /ox 

78 I. C. 668 : A. I. R. 1923 Lah. 689 (2). 

_S. 2S~Sti/ling prosecution—Pronote execut¬ 
ed on plahttiff promising to withdraw a criminal 

proceeding, is void. , 1 • 

Defendant passed hundis for debts due to the plain- 


1712 


CONTRACT ACT (iX OF 1872), S. 23—Unlawful 
Object. 

tiff which were dishonoured on which plaintiff institut¬ 
ed a criminal prosecution against one of the defend¬ 
ants for forgery The parties came to terms and the 
defendants executed a pronote on the plainciff pro¬ 
mising to withdraw the prosecution. Held, that the 

stifling of the criminal prosecution was the considera¬ 
tion for the pronote and therefore the pronote was void. 

\ Dalai, /. C.) BHOLA NaTH v. RaSOOL BaKHSH. 

26 b e. 378 : 77 1. C. 78 : A. I. R. 1924 Oudh 243. 

_,S. 23 —Stifling prosecution—IVitkdrawal of 

non compoundable case—Consideration Validity. 

Where the consideration for a bond is the with¬ 
drawal of a non-compoundablc case, the bond is un¬ 
enforceable under S. 23. {^filler, C. J. and A ulwant 
^ahav / ) BlON v. SHEOGULAM LAL. 

!>aliay, J.) “ ^ ^ j g 1924 p^t. 305. 

Unlawful Object. 

_S. 2%—Unlawful obiect--Consideration if 

A^romissory note executed by a minor under the 
Court of Wards though void, is not unlawfal consi¬ 
deration for a bond executed by his son after his 
death and after the estate had ceased to be under the 
Court of Wards. {Lindsay and Sulaiman, JJ,) 
BINDESHRI PRASAD t/. SaRJU SINGH. 

21 A. L. J. 448: L. R. 4 A. 241 : 

73 I. C. 458 : A. I. R. 1923 All. 590 

- 3 . 2^—Unlawful obhcl—Agreement by Parsi 

husband and wife to live separately-Legal Referetue 
to arbitration as to the quantum of maintenance~ 

An agreement by a Parsi husband with his wife that 
they should live separately is lawful and a reference to 
arbitration on the question as to the amount of main¬ 
tenance to be paid to the wife is^ quite legal. ^3 Bom. 
279 . Foil. {Macleod C. J. and Fawcett, J.) RRUCH- 
SHAW DOSABHAI Z'. BaI DINBAI. 

45 Bom. 318 : 59 I. C. 189 : 22 Bom. L. R. 1293. 

— So. 23 and Zti^Unlaxuful object—Suit to 
recover snoney on a hundi drawn to cover betting 

Defendant was an owner of race horses and betted 
on horse races in considerable amoants- O" 
he owed a sum of Rs. 8.500 which he had lost to the 
plaintiff’s firm. As he did not pay. the plainUffs 
ported him to the Turf Club whose Secretaryntimat- 

ed that he would publish the ® . 

as a defaulter. On 20 - 12-1920 defendant exe 
cuted a hundi for Rs. 8.500 in considerauon of hts 
name being withdrawn from the defaulters hst and 
i, being permitted to run his horses and make h« 
bets. In a suit by the plaintiffs (who were » ‘ 

recover the money due under the Hundi \ha 

the consideration for the Hundi was legal and that U 
c^uld be enforced. Contracts by way of wagering and 
gamfnrare void but not illegal. There is "Othmg 
fllegal in the agreements made by a partnersh P 
of iokms’.=ers nor are sneh agreements P^htbue^ by 
law. Conseqnently a salt by such a firnr is 

( 1908 ) 2 K. B. 696 ; ' 920 ) 3 

iBuckland, /.) LEICESTER & CO. t-. MU LLICK. 

27 C. W. N. 443 : A. I. 

-s. 7 .%—UMawful 

poiuUd by Court - Taking bond from party-ProfruU 

of—Enforceability of bond. . a enit as 

Where a pleader is appointed is 

Commissioner, the work done ‘he Commu^on« « 
no work done for the party but for the Court. Co^ 
Lauently where a Commissioner who had been 

appointed at the instance of a party to a ^*‘ *°‘^ * 

bond from that party for a certain sura of money and 



1713 


CIVIL, CRIMINAL & REVENUE 


1714- 


contract ACT (IX OF 1872), S. 23—Unlawful 
Object. 

subsequently sued upon it, held^ that the consideration 
for the bond was illegal and that it represented an im¬ 
proper advantage obtained by an officer of Court by 
abuse of his position as such. Consequently the bond 
was unenforceable. 4 M. 399 Dist. (^Rankin and Pan- 

ton, JJ.) Pramatha Nath Sen Gupta v. Sheikh 
Abdul Aziz Meah. 27 c. W. N. 430 : 7o X. C. 443 ; 

^ 37 C. L. J. 406 : A. I. R. 1923 Cal. 436. 

' 3* 23 —Unlawful object—Contract to pay 

brokerage. 

A contract to pay brokerage is neither immoral nor 
opposed to public policy. (^C/ievls, /.) KiSHEN 
CHANDZ^ KhuDa BaKSH. 60 I. C. 727. 

■ S. 23— Unlaiuful object—AfarriaSe and adop~ 

tton agreement—Consider at ion-~^When opposed to public 
policy. 

Agreement to marry or adopt in consideration of 
something of value is void as opposed to public 
policy only when they tend to a conflict of interest 
and duty. {A/adhaVan Nair, J.) PenUMATSA 
SUBBA KaJU V. NaRAYAN RaJU. 83 I. C. 66 : 

A. I. R. 1925 Mad. 321. 

S. 23 Unlawful object — Contract opposed to 
Jaw of public policy—Contreut legal according to French 
Law but not according to law of British India — En¬ 
forceability. 

Contract opposed to law on public policy is legal 
according to French Law but not according to law in 
British India and hence not enforceable. {Coutts- 
Trotter, /.) VENKATA SUBRAMANIA AIYAR V. 
SYED USUFF. 18 L. W. 314 : 

(1923) M. W. N, 721 : 74 I. C. 1006 : 

A. I R. 1923 Mad. 708 : 45 M. L. J. 59. 

3. 23 Unlawf ul object—Alienation of service 
inatn lands. 

Under Sec, 60 of the T.P. Act. a service inam grant¬ 
ed to Swasthivachakam Service is inalienable and is 
opposed to public policy because it is burdened with 
the performance of a service of a Public nature. 
(^Schwabe, C. Coutts-Protter and ICuinaraswami 
Sa^tri, J J ) NETI AnJ.ANvYALU v. SrI VeNUGOPAL 
Rice mill. 16 L. W. 513 : 30 M. L. T. 255 : 

(1922) M. W. N. 307 : 45 M. 620 • 
70 I. C. 466 ; A. I. R. 1922 Mad. 197 : 

42 M. L. J. 477 (F. B.). 

"“”S. Unlawful object—Transfer for Pur¬ 

pose achieved—If transferor can get relief. 

When a transaction has been entered into for un¬ 
lawful or immoral purpose and that purpose has been 
achieved, the Court would not interfere at the instance 
•of a Parlzceps criminus to relieve him from the legal 
offect of the transaction. ^Abdur Rahim and Oldfield, 
JJ.) DEIVANAYAGA PADAYACHI V. MUTHU Reddi 

44 Mad. 329 : 12 L. W. 291 : (1920) M. W. N. 647 : 
od L C. 1003 : 28 M. L. T. 255 : 39 M. L J. 625. 

—S. 23 —Unlawful object—Advancing money 
for compensating husband willing to divorce when 
compensated, is legal. 

Where a creditor advances money with the knowledge 
that the object of the debtor in taking the loan is to 
use the money for paying compensation to a husband 
who is prepared to divorce his wife in the event of his 
znariiags expenses being made good to him the cre- 
•ditor is not disentitled from recovering the amount by 
fiuit from the debtor. {.fCinkhede, A. J-C.) NaRAYAN 
V. LaXMAN. 80 I. 0. 883 ; A. I.R. 1926 Nag. 111. 

--”3. 23— Unlawful object—In absence of proof 

of absence of custom, contract to compensate husband for 
•expenses of marriage upon his consenting to divorce 
ojjife is not void. 

In order to prove that a contract to compensate the 

Q. D.—VOL. I—108 


1 CONTRACT ACT (IX OF 1872), S. 23—Miscellaneous. 

husband with the expenses of his marriage upon his 
assen ing to divorce his wife is immoral or opposed to 
public policy and therefore unlawful, it must be esta¬ 
blished beyond doubt that there is no custom of com¬ 
pensating the husband. The reason for this is that the 
custom of re-imbursing the late husband’s relations for 
the expenses of a woman’s first marriage is so well- 
known. i^Kinkhede, A. J. C.) N.ARAYAN v. LaXMAN. 

80 I C. 885 : A. I. R. 1926 Nag. 111. 

■—S. 23— U nlawf ul object—Documents forming 
part of one illegal transaction — Enforceability. 

Where a bond is executed as part and parcel of an 
illegal transaction the bond cannot be enforced. 32 B. 
449 Ref. (Baker, O.J C.). KaSHI RaM HaKKYA. 

7 N. li. J. 13 : 77 I. C. 46 ; A. I. R. 1924 Nag. 101. 

Miscellaneous. 


- -S. 23— Compromise — Husband and wife — 

Complaint of non-compoundable offence pending — Effect, 
While a complaint under S. 363 , I. P. C. was pend¬ 
ing against a husband, a compromise was ariived at 
through the advice of panchayatdars by which the hus- 
bad agreed to pay maintenance at a certain rate to the 
wife in case he ill treated her and made it uncomfort¬ 
able for her. The dismissal of the complaint was not 
made a condition of the compromise, but the complaint 
was a few days later ordered to be filed. Held, the com¬ 
promise was not bad in law under S. 23 , Contract Act. 
{Abdul Raoof, J.) FEROZE DiN v. MT. GHULAM 
Fatima. 89 I. C. 434. 

-—S. 23— Insurance Policy. 

A Clause in an insurance policy cutting down limi¬ 
tation period for bringing suit for rejection of claim is 
enforceable. {Greaves and Buckland, J J.) GlRI- 
dharilal Hanuman Bux V. Eagle Star and 
British Dominions Insurance Co., Ltd. 

27 C. W. N. 966 : A. I. R. 1924 Cal. 186. 

^-S. 23— Public policy. 

It is a paramount public policy that courts are not 
lightly to interfere with freedom of contract. {IVazir 
Hasan and Pullnn, A. J. Cs.) BanSI DhaR v. 
AJudhia Prasad. 27 0. C. 175 : 82 I. C. 333 : 

11 0. L. J. 619 : A. I. R. 1925 Ovdh. 120, 

-Ss. 23, 26 and 27— If exhaustive — Agree¬ 
ment to associate for life with one body of men and not 
anothej—If contrary to Public policy. 

Ss. 23 , 26 and 27 of the Contract Act cannot be re¬ 
garded as exhausting all the instances of agreements 
which are contrary to public policy. An agreement by 
which a man binds himself to associate for the whole 
of his life only with a certain body of his fellow-men 
and to abstain completely from associating with 
another body is one which ought not to be enforced 
and for the breach of which no penalty can be claimed. 
{Heave, A. J. C.) Lal Khan v. Kimman Khan. 

10 0. A A. L. R. Ill: 27 0. C. 100 : 11 0. L. J. 408 : 

A. 1. R. 1924 Oudh 404 (2). 
-—S. 23—(Per Lentnigne, J.) If illegal con¬ 
tract IS totally unperformed, party can reci.>ver money 
paid thereunder. 

If an illegal contract has not been carried out and 
remains totally unperformed, it is open to a party to 
repudiate it and on the avoidance of the contract to 
recover any money deposited thereunder. Even if the 
party institutes a suit in order to enforce the illegal 
transaction, he will not thereby lose his right to repu¬ 
diate the transaction and to avoid it, at least, in a sub¬ 
sequent suit, or, if he has elected to do so, by an 
application to the Court to be allowed to amend in 
the same suit. For example, if a party has a doubt 
as to the legality or otherwise of a contract, he may 
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CONTRACT ACT (IX OF 1872). S. 24. 

request the Court to decide on that question and to de¬ 
cide on the alternative questions as to what relief he 
should Get. that is, to give him lelief on the affirma¬ 
tion of" the contract if the Court finds the contract to 

be valid, or in the alternative to give relief on the 
baMS of the invalidity of the contract if the Court 

holds that the contract is invalid. 

}>er Carr. —H the plaintiff seeks to enforce the 

illegal contract, he cannot recover, at any rate in the 
same suit, the moneys paid by him thereunder. 

and Carr, JJ.) HIRJEE DKORAJ AND CO. 
2 ' IIaUNG NVUN SHtlN. 2 Rang. 414 : 84 I. C. 295 : 

A.I.R 1925 Rang. 49 (1). 

_s. 24— A/art.^age of ocatpancy holding oJtd 


other lands for single consideration—AIortgagee tn pos¬ 
session of occupancy holding suing for possession of 
other land—Suit should fail as other^vise result would 
he to cn,orcc entire contract part of which is HJegaL 
Where a mortgage was made of occupancy holdings, 
alone with certain other properties which were legally 
transferable, for a single consulerallon and the niort 
oagee «as given, and he admittedly retained posses¬ 
sion, of the occupancy lands which were not traiisfer- 
able and he sued to recover possession of the 
remaining lands, Held : that if the suit were to be 

decreed, the result substantially would be to enforce 

tne entire mortgage contract, part of vyhich was l legal 
and that therefore he was not entitled to seek any 
relief in Court at all. 39 All. 539 Uist. (^rr/urwarr 

and Jdanu-ts. JJ. ) SiTAb KAl ^ K AM KheLAW AN 

88 I. C. 431 : 23 A. L. J. 521 : 
A. I. R. 1925 All. 643. 

_S. 24—0/// and out transfer — S. 24 does not 

Contract Act would not by implication 
anolv to cases of an out and out transfer. iSnlat- 
man /.) MT MaHTaB-UN NISSA v. E^1;‘A0A1 
UI i’ah ^ 85 I. C. 469 : L. R. 6 A. (Civ.) 145: 

A. I. R. 1925 All. 474. 

__S. 24_ Mortgage ''oid—Personal covenant is 

'^Where a usufructuary mortgage of an occupancy 
holding is void as personal covenant to that effect is 
al.so void and unenforceable. {Lindsay and Stuart. 

r r \ H ak PRASAD 2^. SheoGovind. 

20 A L. J. 318 : 44 A. 486 ; 67 I. C. 793 : 

A. I. R. 1922 All. 134. 

24_ Agreement hy client to pay to pleader 


CONTRACT ACT (IX OF 1872). S. 26. 

Narayan Laxman t/. Gopalrao Trimbak. 

24 Bom. L. R. 414 : 46 Bom. 908 ; 

A. I. B. 1922 Bom. 382. 

__S. 24_ Promissory note purporting to be by 

ivjp persons—One executant forging signature of the 
—Plaintiff consenting—No intention to cheat — 
Plaintiff can succeed against real executant. 

Where a promissory note purported to be executed 
by two per-^ons but it was found that the signature of 
one of them had been forged by the other executant 
and the plaintiff had concurred in this. Held : that 
if the intention of the parties was not to cheat the 
person whose signature was forged, the contract was 
not wholly void and the plaintiff could succeed as 
acainst the parly who had really executed the pro¬ 
missory note. {Devadoss. /•) ^^DAM PiDLAI v. 
ATHINARAYANA PlELAl. 87 I. C. 48 : 

21 L. W. 532: A. I. R. 1925 Mad. 929. 

S. 24— Void part separable from legal part — 


a sum of money and part of suit property as 'Unam for 
religions purposesP—Agreement is inseparable and 

2 uhole is void, 

\ client executed a bond in favour of his pleaders 
as follovvs: “I have this day given you a vakilpatra 

in the above suit and agree to give you both Rs. sp® 
as inam or reward in case you obtain full suct'ess for 
me in this or in the High Court, and would further 
give over to you possession of survey No ^ 50 for re¬ 
ligious or charitable purposes.” Survey 58 was 

part of the property in dispute in the suit. Held :th^i 
the agreement to give land to the pleaders though for 
religious or charitable purposes was void, and as it 
cannot be separated from the agreement to give them 

Ks. 500 for their services in the case as pleaders the 

whole aereement is void under S. 24 - {Macleod C. /• 

and Coyatee. J.) ^ATHU JAIRAM VlSHVANATH 

GaNESH ^9 Bam. 619: 27 B. I«. R. 682 . 

89 I. C. 199 ; A. I. R. 1985 Bom. 470. 
_S. 24 —Agreement to give in adoption — Annui¬ 
ty as consideration. . 

The promise to pay an annuity as consideration for 
the agreement to give a boy in adoption invalidates 
the agreement. {Macleod^ C, /. and Coyctiee, J.) 


Legal part is not itwalidated. , , , j 

Where the legal and illegal objects, or the legal and 
illegal transactions, cannot be separated, the whole 
transaction is void; but it is otherwise where the legal 
and illegal portions can be separated. here the .ale 
of lands and surrender of occupancy rights therein 
were both contended to be void as being one transac 
tion and intended to defeat the Tenancy Law. \ 

that the surrender was separable from the sale and. 

the former alone was void. 39 ^73 (P- ° ' 

{Baker. J.C. and Prideaux, ^ on 

..AKDNDRAO. 33.I.E. 

^__S. 24_ Part of the consideration illegal — 

^^nder S. 24 if any part of a single consideration 
for one or more objects or any one or any part of 
several considerations for a single object is unlawful 
the agreement is void. This applies where the whole 
contract is one and the legal part 

from the illegal. Where the legal and illegal parts- 
can be separated, the legal 

J. C.) 

_s. %^—Champertous agreement not void. 

Plaintiff who married her mother’s servant made an 
agreement with a certain peison that if 
in her suit for her mother’s property he would get half 
the property and if she failed he was to bear the costs^ 
Held the suit was not a speculative one at all. ine 

plaintiff respondent had a natural nght to succeed t^ 
Lr mother’s estate and the burden of 
she had lost the right by her 

servant was on the defendants appellants (Afc Colly^ 

A. J. C.) MaUNG NYl MaUNGv. MaNU. 

4'u.B.E.104:70 l.C.9C4^lBv.t^^^^^^^^^ 

S. 24— Scope. 


If the various promises of the two parties are quit 

interdependent, the fact that one A 

contract is void must vitiate the whol^ 

J. c.) Mohamed a-. ONA Mahomed Ebrahim. 

_S 25 — Surrender—No consideration except 

freedom from liability to pay rent, effect of. 

Freedom from iiability to pay rent is a suffic ent 
consideration for a surrender. Absence of a"’'° 
consideration does not render the su^ender y°ld under 
Section 25 of the Contract Act 

MANPAL ti. Mawasi Ram. I. B- 6 All. 224 fBey.j. 

_8. 2b—Valid contract—Writing— cjgned by 

agent—Pleader if authorised to admit Habihty. 
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CONTRACT ACT (IX OF 1872), S. 25. 

In order that a valid contract may be constituted 
under S. 25 ( 3 ) of the Contract Act it is necessary 
that the statement should be in writing and should be 
signed by the person charged therewith or by the agent 
generally or specially authorized. Where there was no 
proof at all that a pleader who made the statement 
relied upon as a contract had any general or special 
authority from the defendant which would entitle him 
to enter into a contract on their behalf to pay a time- 
barred debt, and the pleader’s authority was confined 
to conduct of the case, his statement that if during the 
pendency of the suit the plaintiff obtained a succession 
certificate, the defendants were ready to submit to a 
decree for the amount claimed together with interest 
for six months did not constitute an unqualified admis¬ 
sion of liability \\ ithin the meaning of S. 25 of the Con- 
tract Act, Nor could the court treat the statement as 
showing in any way that the pleader w’ho made it had 
authority to bind the defendant by a fresh contract 
under section 25 of the Contract Act. {Lindsay and 
Sitlaifnan, JJ.') IlANSIDH A R BaBU LaL. 

21 A. L. J. 713 : 75 I. C. 309 : 

L. R. 4 A. (Civ.) 473 : A. I. R. 1924 All. 12. 
-S. 25 —Adequacy of consideyation. 

Adequacy of consideration is not under explanation 2 
to S. 25 . Contract Act a matter to be taken into 
consideration in deciding whether an agreement is 
valid. {Lindsay and Sulaiman, JJ.) BiNDESHRl 

Prasad v. Sarju Singh. 45 A. 69 o : 

21 A. L. J. 446 : I. R. 4 A. 241 : 

73 I. C. 458 : A. I. R. 1923 All. 590. 
-' S. 25 —COJisidcratton — F’orbeayance to sue. 

The forbearance to enforce in a Court of law a claim 
bona fide believed to exist and to be enforceable, would 
be a good consideration for a contract. {Gokul Pra¬ 
sad and Stuart, //.) GULAB ChAND v. KaMAL 

Singh. 44 All. 424 : 20 A. L. J. 285 ; 

4 U. P. L. R. (A) 154 : 67 I. C. 4 : 
L R. 3 A. 242 : A. I. R. 1922 All. 260. 

-S. 23—Post-obit bond requires unconditional 

and certain terms. 

The first requisite of a bond i« that the obligor must 
be bound in a certain sum of money. But if the pay¬ 
ment depends on a contingency as in the event of 
obligor surviving a relative from whom he has expec¬ 
tations, or if the payment is certain but the terms of 
payment uncertain as in the case of a bond condition¬ 
ed for payment of a certain sum on the death of the 
obligor, the bond is called a Post obit-bond. {Macleod, 
C. J. and Crump, J.) HUSSEIN AlI v. DINBAI. 

25 Bom. L R. 252 : A. I. R. 1924 Bom. 135. 

■ ■—S. 25—Mablakhandi —If a promise to pay. 

Mablakhandi is not a promise to pay under S. 25 , 
Contract Act, so as to revive any debt which was 
barred at the date of it. {Rankin and Mukherjee, 
//.) KSHITISH CHANDRA DaS v. UMED MaNDAG. 

78 I. C, 139 : A. I. R. 1925 Cal. 338. 
- — S. 25 —Oral settlement—Barred debt promised 

to be paid—Promise is not binding. 

An oral settlement of account under w’hich a barred 
debt is promised to be paid is not binding on the pro¬ 
misor. {Srinivasa Iyengar, J.') ASIRVaDA NaDaN 
V, Vedamuthu Nadan. 

86 I. C. 942 (2) : A. I. R. 1925 Mad. 1147. 
-S. 25 — Promissory note — Bat red debts. 

When a promissory note is executed in respect of 
transactions which have gone on for some years and 
the items consist of advances which would be barred 
and of subsequent dealings, the settlement cannot be 
impeached as to the items which would but for the 
settlement, be barred so long as there is no fraud or 
mistake. {Humataswami Sastri, Krisknan and 
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Odgers, //.) p. Rama Patter v. A Visvanatha 
Patter. 13 L. W. 130 : 

(1922) M. W. N. 27: 30 M. I. T. 209: 45 Mad. 345: 
66 I. C. 155 : A. I R. 1922 Mad 23 : 41 M. L. J. 567. 

-S. 25— Ackncnoledgment — Can form basis of 

suit. 

A suit is maintainable on the basis of a Ruiu or 
acknowledgment as every acknowledgment implies a 
promise to pay. {Kinkhede, A. J. C. ) SiTARAM 
V. NandaRam. 78 I. C. 234 : A. I R. 1925 Nag. 9. 

-S. 25— Compromise of doubtful right is- 

enough basis for agreement—Contract Act, S. 25 . 

If an agreement is entered into upon a supposition 
of a right or of a doubtful right it shall be binding. 
The compromise of a doubtful right is a sufficient 
foundation for an agreement, i Atk. 2 Foil. 5 H. L. 
85 Dist. {Dawson Miller, C. J. Mullick and 
Foster, J J PIaRIHAR PRASAD v. KeSHEO PraSAD. 

5 Pat. L. T. Supp. 1; A. I. R. 1925 Pat. 68 . 

- S. 25— Debt due by Joint Hindu family — 

Division into three parts—Acknowlcdgment by members, 
Lim. Act,S. 19 — Distinction between. 

There is a difference between acknowledgment 
sufficient for Lim. Act, S. 19 and Contract Act, S. 25 ^ 
In order to create a new contract as required by the 
latter, the promise to pay must be expressed. A debt 
due by a joint Hindu family was divided into three 
equal parts and each of three branches acknowledged 
severally to pay each portion. Held, 2 , new contract 
might be implied from the terms of the acknowledg¬ 
ment, apart from the terms of S. 25 . {Das and Ross, 

jj.) Ram Bahadur Singh v. Damodar Prasad 
Singh. 6 Pat.L J. 121 : 60 I.C. 614 : 2 Fat. L. T. 308. 

• — S. 25 — Good consideration. 

Relinquishment by a party of his counter-claims is a 
good consideration for the withdrawal by the plaintiff 
of his claim. {Raymond, A. J. C.') FIRM MavaDaS 
LUKHMICHAND V. FIRM BHAGWaNDaS PaRMA- 
NAND. 76 I. c. 359: A. I. R. 1924 S:nd 4L 

—Sg. 25 (2) and 11— Minor—Btnefit done to — 
Promise to pay after majority. 

An agreement by a person to compensate a promisee 
who had already done something to him even while 
he was a minor, falls within S. 25 ( 2 ) and is binding 
on the promiser, {Abdul Raoof and Moti Sagar, JJ .j 
Ram Rattan v. Basant Rai. 2 Lab. 263: 

64 I. C. 121 : 3 Lah. L. J. 563. 
-S. 25 (2)— Voluntary promise. 

The plaints only alleged that according to a village 
custom subscriptions are realised from persons of the 
caste of the plaintiff and defendants for conducting 
a festival, and it was alleged that it was in consequence 
of any prior agreement by these defendants that plain¬ 
tiff incurred obligations. And it was also neither 
alleged nor proved that there was any promise by 
defendants to compensate plaintiff for something which, 
plaintiff had already voluntarily done for the peti¬ 
tioners. Held, the promise by the defendants to pay 
was purely voluntary, for no legal consideration, and 
payment is not therefore enforceable in law as payment 
of money due under a contract. {Wallace, /.) KOSA* 

Lai Ramu Pillai v. Pulasthiam Pillai. 

(1923) M. W. N. 86 : 17 I. W. 321 r 
72 I. C. 774 : A. I. R. 1923 Mad. 380. 

--—^S. 25 (3 )—Debt barred by time—Acknowledge 

ment deed—Hindu Law. 

According to the Hindu Law as well as under S. 25 
( 3 ) Contract Act, the execution of bonds by the father 
in exchange of time-barred debts is binding on the son. 
{Gokul Prasad and Stuart, //.) RAM KISHEN RaI 
V. ChHEDI Rai. 44 A. 628: 68 I. C. 235 : 

20 A. 1. J. 577 : A. I. R. 1922 All. 402. 
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_ S. 2i (3)— A^'^ouiifs — Barred items — Balance 

promisci to he paid—Stthnature —Effect of. 

The words “ The balance of the old account has to 
be paid " entered at the commencement of a fresh 
account, opened after the previous one has been 
che. ked and signed, constitute an agreement within 
the meaning of S. 25 ( 3 ) of the Contract Act and is 
enforceable. {Ryves ami Golcul Prasad, JJ.) BENA* 
YAK TKASaD PaNDEY t-. BiSHEN DUTT PATHAK. 

L. R. 3 A. 308. 

_S. 25 i^^—Scopc of—If includes judgment 

debt. , . 

A judgment debt comes under the meaning ot o. 25 
(3). i^Xcwbould and Rankin, //•) IBRAHIM 
MULLICK t. l.ALIT MOHAN ROY. 50 Cal. 974 : 

28 0. W. N. 322; 79 I. C. 489 : A. I. R. 1924 Ca . 388. 
-S. 25 (3)— Written promise to pay a barred 

debt under—Suit on. , , i 

A suit on a written promise to pay a barred debt 
under S. 25 (U of the Contract Act lies as it is a con 
tract. 23 Mad. 94 foil. {Abdul Raoof and Campbell, 
//) David SuTHERTAND Clark ROSE Grim- 
SHAW. 73 I. C. 652 : A. I. R. 1923 Lah. 481. 

- 5 . 25 (3) ~ Joint Hindu family — Debt by 


Managtr— Promissory note by junior members-Walt- 

A’debt contracted by the Manager of a joint Hindu 
family for a joint family purpose is a debt due by the 
other members of the family within the meaning of 
S. ( 1 ) of the Act and a promissory note executed by 

the latter, undertaking to pay such debt after it had 

become barred, i^' valid and binding on thein. 
{ArumarasTOamt Sastri, Krtshnan, 
dissenting.) RaMA PaTTAR v YJSWANAIHA 
PaTTAR. 66 I. C 155: 45 Mad. 345: lo L. W. 130 . 

(1922) M. W. N. 27: 30 M- L. T. 209: 

A I. R. 1922 Mad. 23 : 41 M. L. J. 667. 

- S. 25 {3)—Debt of Gttardian—Minor agree¬ 
ing to pay. 

S. 25 ( 3 ) applies to the case of a minor executing 
promise in writing to pay a debt of his guardian. 
iBatten, A. J. C.) NaNDRAM z/. ^ANCHHODDAS 

5 N. L. J. 178; 65 I. C. 716 : A. I. R- 1922 Nag. 250. 
-S. 27 Good wiir—Sale of—ComfrucUon 

eof documents. , 

Under an agreement called the kistt l>andt bond, 

executed by an owner of a ferry boat on a river, in 
favour of another person having a ferry boat on the 
same river, the former purported to buy from the latter 
the goodwill of his trade in plying the ferry boats and 
every description of interest and ownership v.hich the 
latter had acquired in several river landing places for 
plying the boats as well as the settlement obtained lor 
the collection of tolls. The price was to be paid y 
instalments and if default was made in payment of any 
instalment the entirety was to become due at once. 
No question of title was to be raised by the buyer of 
the goodwill- In addition to the transfer of good 
will, there was an agreement or kobala executed about 
the same debt by the person sellirg the goodwill in 
favour of the buyer purporting to transfer the rights of 
the former, in the landing places and settlements 
and in the goodwills of the business and plying the 
ferry boats, in consideration of the price promised to 
•be paid under the first document. The transferee w^^ to 
be able to enjoy and possess these rights by exercising 
•whatever rights the transferor had in them and the 
iatt'.r undertook to close the business of plying fur¬ 
ther ferry-boats and promised to return the whole 
amount, if he ever carried on the business again. 
The buyer made a default in paying instalments and a 
suit was brought by the seller. The other side con- 
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tended that the agreement was in restraint of trade 
and theiefore was void. that as the documents 

showed it amounted to a sale of good will and therefore 
was valid. {Viseount Haldane.) CHANDRA Kan- 
TA DaS V. SaRASULLAH MULLICK. 

26 C. W. N. 345 : 3 TJ. P. L. R. (P. C.) 92 
48 C. 1030 : 24 Bom. L. R. 602 : 48 I. A. 608 

30 M. L T. 115 • 63 I. C. 271 
A. I. R. 1922 P. C. 167 ; 47 M. L. J. 657 (P.C.) 

_S. 27— Contract in restraint of trade is void. 

Contracts in restraint of trade whether partial or 
total is void under S. 27 of the Contract Act. Where 
the plaintiffs entered into an agreement with the 
defendant to the effect that the former would sell beef 
for 14 days in the month and the latter for 16 days 
and that each party should sell goat’.s fiesh for 15 days 
only in the month. Held, the contract is void and 
unenforceable under S, 27 of the Contract Act. 
{Brown A. J. C.) MOHAMMED V. ONA MOHAMED. 

i U B. R. 110: 70 I. C. 881 : 1 Bur. L. J. 72 : 

A. I. R 1922 U. B. 9 (2). 
_S. 27— Contract of personal service — Pravi> 

sion against service elsewhere. 

Where a contract of personal service for a specified 
period contains a stipulation prohibiting the servant 
from serving a third party during that period, the 
stipulation is valid and does not offend S. 27 of the 
Contract Act. {Robinson, C. J. and Heald, /.) 
INDO-BURMA OIL FIELDS, LTD. V. BURMA OIL 
COMPANY, Ltd. 64 I. C. 794 : 11 L. B. R. 26. 

S. 28 -Insurance policy. 


Clause cutting down period of limitation for suit is 
enforceable. {Greaves and Buekland, J J,) GiridHaRI- 
LAL HaNUMANBUX V EaGLE STAR AND BRITISH 

DOMINIONS INSURANCE CO., ltd. 

27 C.W N. 955 : A. I. B. 1924 Cal. 186. 

_S. 28_ Where two Courts have jurisdiction to 

try a suit, an agreement restraining a Party tosue the 
other in one of them particularly, is not in absolute 
restraint of legal proceedings and must be given effect 

Where there are two Courts both of which would 
normally have jurisdiction to try the suit, the parties 
may be allowed to agree among themselves that a suit 
should be brought in one of those Courts and not in 
the other. Such an agreement does not contravene 
the provision of S. 28 because the plaintiff is not 
thereby restricted absolutely from enforcing his rights 
under or in respect of the contract by the usual legal 
proceedings in ihe ordinary tribunals, as the restric¬ 
tion is only partial ; i Agra. 129 , Dist. {^Madhavan 
Hair, J.) ACHRAPLAL KESAVLAL V. VijAYAM 

& CO 22 L. W. 70 : 90 I. C. 1019 : 

A. I. R. 1925 Mad. 1145 : 49 M. 1. J. 189. 

- Contract by plaintiffs to purchtue^ 

Readiness to deliver goods intimated to plaintiffs by 
defendants though defendants were not in actual p^se^ 
Sion of the goods—Plaintiffs keeping silent—Pleunttffs 
cannot recerver advance money, where defendant s clatm 

for damages exceeds the advance. , r j 

Plaintiffs agreed to purchase 50 bales from defend¬ 
ants. Defendants offered to deliver the goo^ to 
plaintiffs though they had not taken delivery from 
their own vendors. Plaintiffs did not reply though 
repeatedly asked to take delivery. In a suit by plam- 
tiffs to recover the advance paid. Held, that by 
refusing to accept the goods plaintiff comimtt^ a 
breach of contract and that the defendants nghUy 
treated the contract as at an end. The fact that the 

defendants had not taken actual delivery of the balM 
of yarn from their own sellers did not vitiate their 
tender to the plaintiffs, and the plaintiffs were not 
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entitled to any refund of the advance, because, defend- 
dants’ claim for damages exceeded the advance. 
Appeal No. 150 of ig> 2 . Foil, ig L.VV. 654 Diss. from. 
{^Phillips and R'rishnan, JJ.) L. N. LaKSHMANA 

AEYAR V. Ramalinga Mudaliar. 

A. I. R 192^ Mad. 888 : 48 M. L. J. 522. 
- S. 28— Restraint on execution is void. 

An agreement between a transferor and a transferee 
that the transferee shall not in any way enforce his 
rights under the transfer, e. g.s e.xecute or intervene 
in execution is void under S. 28 of the Contract Act. 
OVaJ/is, C./., Spencer and Kumaraswami Sastri^ J 
MUTHIAH CHETTIAR V. Govinddoss Krishna- 
DOSS. 44 Mad. 919 : 14 L. W. 287 : 69 I. C 337 : 

(1921) M. W, N. 6.9 41 M. L. J. 316 (F. B.). 

“S. 28— Agreement — Promise not to prosecute 
— Consideration — Validity. 

Where the consideration for an agreement is a pro¬ 
mise not to prosecute for an offence which is not com- 
poundable, the agreement is not enforceable by law, 
but this limitation to freedom of contract should only 
be enforced, where it is quite clear that the considera 
tion for the agreement was such an illegal promise. 
When on a mere threat to prosecute or an apprehen¬ 
sion that prosecution would take place, an agreement 
has been come to, this threat or appprehension is not 
sufficient to vitiate the agreement. The distinction 
between the motive for coming to an agreement and 
the actual consideration for the agreement must be 
kept carefully in view and this care must be particu¬ 
larly exercised in a case where there is a civil liability 
already existing which is discharged or remitted by the 
agreement”. {Das and Adami, //.; AdhikaNDA 
V. JOGl SaHU. 1 P. 164 : A. I. R. 1922 Pat. 602. 

-S. 28— Insurance policy — Condition limiting 

period of time for enforcing claim—Validity of. 

A clause in a policy of insurance that if a claim is 
made and rejected, and an action or suit be not com¬ 
menced within thiee months after such rejection, all 
benefit under the policy would be forfeited, is not void 
under S. 28 , Contract Act. S. 28 applies only to the 
loss of remedy, while the condition in the policy refers 
to the extinction of a right. {Robinson, C.J.and 
Maung Ba, /.) RaINEY v. BURMA FIRE AND 

Marine Insurance Coy., Ltd 3 Rang. 383 : 

3 Bur. L.J. 104 • 82 I. C. 814 : A.I.R, 1924 Rang. 3il. 

-S. 29— If enforceaoU ayainst representatives 

of parties —Ho time fixed for performance — Effect. 

A compromise decree was passed in a partition suit 
under which a pre-emption right was reserved in favour 
of one party in case of sale by the other. The latter 
died and his heir sold the estate, whereupon a right of 
pre-emption w'as claimed. Held, by Lindsay, J. the 
contract was enforceable against purchasers with | 
notice. {Lindsay and ■ Sulaiman, Jjf) MlRZA 

Mahomed Jan v. Shaikh Fazaluddin. 

46 All. 614 : 22 A. L. J. 400 : L. R. 5 A. (Civ.) 761 : 

A. I. R. 1924 All. 657. 

■■■ ’ —S. 29— Document capable of two meanings. 

Where a document is capable of two contrary 
interpretations and practically incapable of interpreta¬ 
tion at all, and therefore it is not possible for the 
Court to allow the document to be enforced, it is void 
for uncertainty within S. 29 . {Eindlay, A. J. C.) 
GOPaL RaO V. GaNA. 63 I. C. 48 : 4 N. I. J 67 

--S. 30 —Plaintiff alleging agency—Clear proof 

that plaintiff acted as agent between the defendant and 
third Parties is ttecessary. 

The plaintiff sued the defendant on a balance of 
account on a series of transactions of the sale and pur¬ 
chase alleged to have been effected by the defendant j 
through the plaintiff. The transactions were admit- 1 
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tedly wagering transactions. Held, that before the 
applicability of the rule that though wagering trans¬ 
actions are void in themselves the collateral liabilities 
between the plaintiff as agent and defendant as 
principal are unaffected has to be considered, it must 
be clear that the plaintiff was not acting for himself 
as principal and with the defendant as the other 
principal but was acting merely as agent between the 
defendant as one principal and the plaintiff as agent 
and one or more ether principals, as third parties and 
that where the plaintiff had failed to establish a ingle 
instance of dealings with any other party than the 
defendant in regard to the transactions of the subject- 
matter of the suit, it followed that the plaintiff must 
himself have been a principal and not an agent.. 
{Boys, J.) FIRM HIRaLAL UMRAO SINGH v KIRM 
Sri Ram BrU Mohan Lal. I. R. 6 A. Civ. 642 : 

86 I. C. 666 : A. L. R. 192o All. 102. 

--S. 30— Collateral contracts—If enforceable. 

Even in the case of wagering contracts, S. 30 of the 
Contract Act does not prevent a person who is employ¬ 
ed as agent in connection with them, from recovering 
sums due to him by his principal. {Lindsay and 
Daniels, J J.) BlDHI CHAND v. KaCHHU MaL. 

45 A, 603 ; 73 I. C. 477 : A. I. R. 1923 All. 658. 
- S. 30— IVager — Speculati ve contract — Con¬ 
tract to supply goods at a future date. 

A contract for the supply of goods at a future date, 
at fixed prices, though speculative, is not a wager and 
a suit for damages for its breach would be maintain¬ 
able. 42 B. 373 Ref. {Ryves and Daniels, J J.) 

Firm of Hazari Lal v. Firm of Kesho Das. 

L. R. 4 A. 119 : 21 A. L. J. 153 : 

A. I. R. 1923 All. 273, 

-S. 30— Wagering contract — Intention. 

To determine whether a contract is one of wager it 
must be seen whether the parties intend to take deli¬ 
very and whethsr the parties are dealing with actual, 
commodities that they are handling or expecting to 
handle or agreeing to settle an account according to 
fluctuation in prices of commodities in which they do 
not have and cannot expect to have any real title. 
When persons, in a position to carry out a contract and 
expected to be in that position at the time of perform¬ 
ance, contract to receive or deliver goods at a future 
date, such contracts are not necessarily wagering con¬ 
tracts because there is an element of speculation in 
them, even if the contracts provide for the alternative 
of receiving or paying on differences instead of for 
actual delivery. {Gokul Prasad and Stuart, //.) 
SRINIVAS V. RaMDEO. 43 All. t>85 : 64 I.C. 6 j • 

19 A. L. J. 522 : A. I. R. 1922 All. 360. 

-S. 30— Wager — Agreement to pay differences 

—Settlement by cross contract Bombay Act III of l 865 ». 
Sec. I. 

A contract for forward delivery -wherein neither 
party intends to give or take delivery and differences 
only are to be paid or received according to the market 
rate on the due date, and which is settled by a cross¬ 
contract is a wagering contract within S, i of Bombay 
.4ct III of 1865 , though not under rf. 30 of the Con¬ 
tract .4ct. {Macleod, C. J. and Coyajee, /.) JIVAN- 
CHand V. LaxminaRayan. 49 Bom. 689 • 

27 Bom. X.E. 941: 89 I.C. 885: A. I. R. 192. Bom.511* 
--—S. 30— Wagering contract — Cofitract contain¬ 
ing stipulation to pay diff erence between contract price 
and market price in event of breach of contract by either 
party — Hature. 

The agreement between the plaintiff and the defen¬ 
dant was to the effect that the plaintiff was to sell, 
cotton to the defendant at the rate of ) 6 o rupees per 
kandi and the plaintiff received ornaments as eamesd 
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money. On failure of defendant to take delivery on 
due date he was to pay the loss in accordance with 
the then prevailing rate There was also a stipulation 
ou the part of the plaintiff as follows :—“ If the price 
be above Ks. 150 then I will give you the profits. 
On the due date the price fell down to Rs. 130 and 
the defendant did not take delivery. In a suit to ; 
recover damages for breach of a contract the defence j 
set up was that the transaction was of a wagering , 
Character. lUld, that the contract was not a wagering 
transaction. The fact that the parties bad unneces¬ 
sarily provided for the consequences of a breach 
namely that if the market price on the due date fell 
and the purchaser did not take delivery, then he was 
to pav the loss and that if the market went up and the 
vendor failed to give delivery then the vendor was to 
pay the loss did not make difference. {.Shah, A. C. /. 
and Far.vce(t. /.) BALWANT VISHNU MISHRILAL 
ShivnaRAYaN. 26 B. L. E. * 

85 I. C. 177 : A. I. R. 1925 Bom. 115. 
S. 30_ Watering Contract—Intention to deal 


only in differences muft be Common to both patties. 

Where an agent makes contra :ts on behalf of iris 
principal, with third parties who do not intend to deal 
only in differences, the contracts are not wagering con¬ 
tracts though between the agent and principal there is 
an understanding that the agent should manage to 
see that the principal is not called on to take or give 
delivery, but merely to pay differences. In order that 
a transaction may be treated as a wager, it is essentia! 
that the common intention of the two parties should 
be to deal in differences only. Where there is an under¬ 
standing between a principal and an agent that the 
latter while making contracts on behalf of his princi¬ 
pal, should manage to see that the principal is not 
required to take or give delivery but only to pay differ¬ 
ences, but w’here the intention of the third parties with 
whom the agent makes the contracts is not to deal in 
differences only, there is no wagering contract, as the 
understanding between the agent and the principal 
alone is not enough, but the third parties on the one 
side and the agent and principal on the other must 
together agree to deal only in diffeiences. i^Shah. A. 
C. /. and Kincaid. /.) MUKUNDCHAND RaLIA v. 
SoBHAGMAL GiaNMAL. 26 B. L. R. 1097 ; 

86 I. C. 613 • A. I. R. 1925 Bom. 79. 

__——S. 30— Wagering contract — Intention of Par¬ 
ties—Question of fact. 

The question whether the contracts between the 
parties are of a wagering nature is really a question of 
fact, that is to say, the party disputing that he was 
liable under the contracts would have to show that at 
the time the contracts were entered into the parties 
did not intend to carry on the contracts but agreed to 
abide by the prices at the due dates, when differences 
would be received. {^Macleod. C. J. and Crump, y.) 
GANGA DaS V JEKISONDAS. 73 I. C 1032 ; 

25 Bom. L. R. 520 ; A. I. R. 1923 Bom. 468. 

_S. 30— Tejimundi contracts -.vhenvoid as iz 

wager. 

The mere fact that a contract is a telt contract or a 
mundi contract or a teii mundi contract with double 
option does not give rise to an inference that it is a 
wagering contract and therefore void. The question 
depends on the common intention of the parties and is 
one of fact. It may be that if a party desires to prove 
that a particular contract of the above description was 
a wagering contract, he may be able to do so with 
slight proof. The mere fact of a contract being a 
teii mundi contract is not by itself sufficient to take it 
out of the ordinary rule that the party who pleads 
that the contract is void as being in the nature of a 
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wager as to prove that fact. 37 B. 264 ; 12 Bom. L. R. 
590 : 24 Bom. L. R. 60 Kef. {^Shah. A. C. J. and 
Crump, /,) MaNI LaL DHARAMSI ^/. ALLIBHaI 
CHaGLA. 24 Bom. L.E. 812 : 68 I C. 481: 

A. I. R. 1922 Bom. 408. 

-—— S. 30— Wagering contract—Burden of proof _ 

Onus on defendant. 

The plaintiff sold two bales of yarn to the defend¬ 
ant, who at a later date re sold them to the plff. at 
lower rates. The plaintiff sued to recover the differ¬ 
ence between the two bales as damages. The defen* 

1 dant contended that the plaintiff was not entitled to 
! recover, the contract being a wagering one. At the 
i hearing the Court examined both the plaintiff and the 
I defendant, neither of them was pross-examined by the 
‘ other side. As neither party produced any evidence, 
the Court decided the suit on the pleadings and state¬ 
ments of parties and dismissed the suit. Held, that 
the suit should be decreed inasmuch as the defendant 
has absolutely failed to prove, what he was bound to 
prove in order to succeed, in his defence, that the suit 
transactions were of the nature of wagering contracts. 
If the defendant does not choose to go into the witness 
box on his own behalf that is a matter for himself to 
decide. In any ordinary case, however, the Court is 
entitled to consider that as a point against the defen- 
dant. rhe plaintiff is not bound to issue a summons 
to the defendant and unless the defendant gives evi¬ 
dence on his own behalf so as to give the plairvtiff an 
opportunity of cross-examining him, then the Court is 
entitled to infer evei 7 thing against the defendant 
{Macleod, C. J. and Shah. J.) RaJMAL RaMNARA- 
YAN V. BUDNASAHEB ABDULSAHEB. 

24 Bom. L. R. 115 : 66 I. C. 943 : 

A. I. R. 1922 Bom. 81. 

S. 30— Wagering contract—Defence of tvager 


—-Onus defendant to prove that both parties agreed^ 
neither to nsk for nor to give Tejimandi 

transactions. 

In the transaction known as teii the buyer of the 
teii pays the seller a premium or teii over and above 
the contract price of the commodity or. goods. If the 
market raises the buyer of the teti who is also a buyer 
of the commodity or goods can ask the seller of the 
teii to give him the commodity or goods or the value of 
such commodity or goods at the market rate on the 
settling day. If the market falls the buyer of the /r/i 
merely loses his premium. Teii and vaida transactions 
are on exactly the same footing and unless it can be 
positively proved that the parties agreed neither to ask 
for nor to give delivery, the transactions are not wager¬ 
ing contracts. On 6th January 1919 * 'be plaintiff 
bought from the defendant twenty-five cases of Japa¬ 
nese camphor at the rate of Rs. 2 12-0 a tin for deli¬ 
very on the 15 th April 1919 . He paid the defendant 
Rs. 125 asat the rate of one anna on every 
Rs. 2 - 12 - 0 . On 7 th February 1919 , be further bought 
for the same delivery one hundred cases of camphor at 
Rs 2-13 0 a tin and paid the defendant Rs. S®® 
at the rate of one anna on every Rs. 2 - 13 - 0 . On 15 th 
February, he again bought one hundred and fifty cas^ 
of camphor for the same delivery at Rs. 2 - 15 *^ ^ ''b 
and paid the defendant Rs. 750 as teii at the rate of 
one anna on every Rs. 2-15 o. The price of the cam¬ 
phor rose to Rs. 5 - 2-0 per tin and the plaintiff wrote to 
the defendant, on the 14 th April I9'9» 'bat he would 
take delivery on the next day. On the 15 th of April 
1919 , he went to the defendant and tendered the con¬ 
tract price and asked for delivery of the camphor. The 
defendant had no camphor to deliver and he replied to 
the plaintiff’s letter that the plaintiff was not entitled 
to any delivery as the transactions were wagering and 
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therefore invalid. The plaintiff sued the defendant 
• claiming the difference between the rate at which he 
bought the camphor and its price on the settling day. 
Held-, that, as the defendant had failed to prove that 
there was an agreement or understanding between him 
and the plaintiff that in case the market rose the 
plaintiff should not require the defendant to deliver to 
him any catnphor the transactions were not wagering 
contracts. The transactions known as teii teii 

-zXiAmandi explained and discussed. {/Cinoitd, /.) 
Manubhai PREMANAND t/. Keshavji Ramdas. 

24 Bom. L. R. 60 : 66 I. C. 682 : 

A. I. R 1922 Bom. 66 
——S. 30—Pakka adatia— li^as:ering contract — 
Relation be ween Pakka adatia and principal and third 
Persons. 

A contract between Pakka adatia an ordin¬ 
ary broker cannot be a wagering contract and the 
adatia must win unless the constituent can bring 
within Bombay Act III of 1865 . In dealing with third 
persons the Pakka adatia deals as principal and the 
constituent has no right to be brought into contract 
with third parties. Also the transactions between 
Pakka adatia and third parties have no connection 
with transactions between constituents and third 
.parties. K^Macleod, C-J. and Fawcett^ /.) MaNALAL 

Raghunath V. Radhakishan Ramjivan. 

45 Bom. 386 : 62 I. C. 361 : 22 Bom. L. R. 1018. 
-S. 30— Betting transaction—Legality of. 

Neither in India nor in England has the Legislature 
gone so far as to enact in express terms that betting 
transactions are illegal, but it is clear that both 
in India and in England the Legislature regards it as 
undesirable in the public interest that any assistance 
should be afforded by Courts of law to enforce obliga¬ 
tions which have been created in connection with bett¬ 
ing or wagering transactions. In India it has expressly 
been enacted that “agreements by way of wager” are 
void. Similar provisions obtain in England, but up till 
1892 it was not deemed necessary on grounds of public 
;policy in England to include within the ambit of the 
legislation relating to betting and wagering transactions 
/in which a principal had instructed an agent to back a 
horse for him. {Page^ /.) WALTER MITCHELL v. 
A. K. TENNENT. 52 Cal. 677 : 90 I. C. 59 : 

A. I. R. 1925 Cal. 1007. 

-S. 30— Wagering contract — Speculation. 

A common intention to wager is essential in a con¬ 
tract by way of wager within the meaning of S. 30 of 
the Act. Speculation does not necessarily involve a 
contract by way of w’ager ; w'hether a contract is specu¬ 
lation or wager is to be determined by the Court. It 
must look behind the form of the contract to the real 
■intention of the parties gathered from the oral evi¬ 
dence and the transactions between the parties. A 
'Court should scrutinize the evidence of the defendant 
when he accepts payments when the dealings are 
•successful but pleads wagering contract when the tran- 
•saction ends in loss. {^Mookerfee and Fletcher^ JJ.') 
JBISSESWAR V. BaSIR ALI. 64 I. C. 809 : 

33 C. L. J. 538. 

- --S. 30— Intention to give and take delivery 

'absent—Contract is one by way of wager. 

Where a contract for the purchase of salt from 
Salt authorities was successively transferred from one 
■to another, every transferee paying the amount of 
•profits as ascertained from the prevailing market price, 
.and it was found that the delivery was obviously likely 
to be much delayed and the actual date of delivery 
■was doubtful, Held : the contract was one by way 
of wager. (24 Bom. 227 Foil.) The intention of the 
{parties is to be gathered from the position of the 
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parties and history cf dealings. i^Abdul Paoof, /.) 
FIRM GURDAS MaL-RAM LaL v. RAM LaL. 

7 Lah. L. J. 402 : A. I. R. 1925 Lah. 564. 
-Ss. 30 and 222— Commission agent — Water¬ 
ing contract — Indemnity. 

Where an agent enters into a wagering contract he 
cannot claim to be indemnified by the principal for 
losses incurred thereby. In (he case of a commission 
agent the onus is on him to show that he entered in¬ 
to the contract as agent and not principal. (Alartineauy 

Shib Lal Ram Lal z'. Hari RamChhada- 
MILaL. 67 I. C. 959 : A. I. R. 1922 Lah. 408. 

— —Ss. 30 and 66— Chit transaction—When a 
lottery. 

Where in a chit transaction, 500 persons undertook 
to subscribe each Rs. 2 a month and there were to be 
50 drawings one in each month and the winner at 
each drawing was to get Rs. lOo and cease to be liable 
for the rest of the subscriptions for subsequent 
months and the 450 persons were to get their subscrip¬ 
tions without interest after the end of the 50 months, 
held., that the transaction was a wagering contract 
under section 30 of the Contract Act and a lottery and 
consequently a subscriber was not entitled to get back 
his subscription from the stake-holder even though it 
was provided by the rules of the chit transaction. 
{^Spencer and Madhavan Hair, J J') Veer.aNAN 
AMBALAM V. AYYACHI AMBALAM. 

(1925) M.W.N. 857 : 22 L. W. 772 : 49 M. L. J. 791. 

-S. 30— Wagering contract — Breach—Suit for 

damages does not lie. 

A suit for damages for breach of a wagering con¬ 
tract cannot be brought. {fFenkatasubba Rao and 
Jackson, //.) CHINGARAVELU & SONS. v. VEN- 
kanna & Sons. 86 I. C. 299 ; 

A. I. R. 1925 Mad. 971 : 49 M. L. J. 300. 

-S. 30— Wager or lottery—Chit transaction— 

Promissory note executed by one stake-holder to another 
for sums due under the chit—Suit on — Maintainabi¬ 
lity. 

In a chit transaction, there were 500 subscribers 
each of whom subscribed i Rupee per month. The 
transaction was to close after 30 months. At the end 
of every month there was a drawing by lot and the 
subscriber who won’at the draw’ing was paid Rs. 30 
and his connection with the transaction forthwith 
censed. At the close of the 30 th month each of the 
remaining subscribers was paid Rs. 50 and the stake¬ 
holders divided the profits. The plaintiff and defend¬ 
ants w'ere stake-holders and on settlement of accounts 
a certain amount w'as found due to the plaintiff by 
the defendants and a promissory note ^Yas executed for 
the same. Held, that the chit fund did not amount 
to a lottery and the suit on the pro-note was maintain¬ 
able. (Ramesam and Venkatasubba RaOy JJ.) SHUN- 
MUGA MUDAI.I V. Kumarasami Mudali. 

(1925) M. W N. 665 : 48 M. 661 : 90 I. C. 420 : 

21 L. W. 403 : A. I. R. 1925 Mad. 870. 

-S. 30 —Where both parties are members of 

Stock Exchange, onus of proving transaction to be 
wagering one is on defendant. 

Where the plaintiff and the defendant are both 
members of the Stock Exchange, the onus of proving 
that there was a mutual understanding that shares 
should not be delivered lies upon the defendant, who 
asserts the same. When, as here, both parties them¬ 
selves are stock-brokers, that orius is greatly increa¬ 
sed. {^Spencer, O.C.J. and Beasley, J.) G. SiRUR v. 
A. M. BhamIA. 20 L. W. 971 : 

85 I. C. 410 : A. I. R. 1925 Mad. 33ol 
— S. 30 —Chit fund with arrangement for pay¬ 

ment of prize every month by easting lots, illegal as 
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c'o'iurart Act. S. 65 . Held by Krishnan, and 
Odx'c-rs, JJ . dissen’ing that as the prize arrangement 
was severable from tlie rest of the contract, money 
paid could be sued for by way of refund. 

A chit fund was carried on by the defendant. There 
were five hundred subscribers, each paying one rupee 
per mensem. The period of the chit fund was to 
be fifty months and every month two prizes 
were to be drawn by lot of Us. 25 each would 
at once be paid to any subscriber who won the prize 
and afterwards he had only to pay eight annas a month. 
While if he won a second prize he would be given 
another Rs. 25 and thereafter his subscriptions would 
cease and his name would no longer be included in 
drawing the prize. When the fifty months were over 
all the svibscribers who had won no prize would b^ 
paid back the whole of the money they had subscri¬ 
bed. Heldy the arrangement was a lottery. In the 
above case the chit was discontinued by the stake¬ 
holder after 27 months. Thereupon a subscriber filed 
a suit against him for refund of the subscriptions he 
had paid. Htld Vtr A'rislit/au, J. (Odgers, J. dis- 
sentin^) that the main contract was to pay the total 
amount of subscriptions paid. The arrangement to 
give prizes was only a collateral one serving as an in¬ 
ducement to join the chit and it was severable from 
the main object of the fund and its illegality did not 
affect the main object of the fund. Hence the suit 
for refund was maintainable. ( 1919 ) M. W. N. .S70t 
Not Foil. Per Odgcrs, / —The subscriber was not 
entitled to recover the amounts paid inasmuch as a 
material pait of the illegal purpose had been carried 
out and as both the plaintiff and the defendant were 
in pan delicto and there was no ground for holding 
they were not Potir est Conditio Possidentis. As the 
contract was illegal from the beginning it was not also 
a case where S. 65 of the Contract Act would apply. 
(A'risAnan and Odge'rs, //•) NaGAPPA PILLAI 7 '. 

arunachai am Chettv. 

47 M. L, J. 876 ; A. I. R. 1925 Mad. 281. 

__S. ZO—Sale of i^oods^No delivery content- 

plated^WaUcnng. 

A transaction which is a sale of goods does not be- 
come a wagering agreement merely because both par¬ 
ties do not contemplate that delivery is likely to be 
demanded. A definite agreement that deliverv cannot 
in any event be demanded without a breach of the 
understanding between the parties constitutes a gam¬ 
ing or wagering contract. {^Contis Ttoltcr, /.) vSt)K- 
DFVADOSS KaMPRASAP V. OOPINDOSS CHATPR- 
BHUJDOSS. 18 L. W. 911 : 76 I. C. 893 : 

33 M. L. T. (H. C.) 223 1924 M. W. N. 183 : 

A. I. R. 1924 Mad. 378 .* 45 M. L. J. 716. 

- S. 30_ IVagcring contract—Suit on — What 

defendant has to prove. 

In a suit on a contract which defendant alleges lo 
be by way of wager, it is not sufficient for the defen 
dant to show that neither party iniended or contem¬ 
plated that there should be any delivery of goods He 
nas to show further that there was an agreement that 
neither party should make or demand delivery. Where 
both parties took pains to create evidence to clothe 
the transaction with the appearance of a valid con 
tract, much stronger evidence than was created is 
necessary to rebut its effect. (^Hallitaxy A. J* 

KUNDAN LAL V. QaDIR AHMED AM. 

A. I. R. 1924 Nag. 290. 

--S. ZO—Coutract to pay differences is wagering 

contract. , , , , 

Where the parties never intended to deliver the 

goods but only meant to pay differences and that was 
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the understanding between the parties, Helds that the- 
contracts between the parties were wagering. {JCotvaly. 

A. J. c.) Har'arayan Jodh Raj v. Radha- 

KISAN CHANDRABHAN. 76 I. C. 906 r 

A. I. R. 1923 Nag. 324. 

S. 30 —Wagering cofitract—Essentials of — 


Sale of a crop. 

The essence of gaming and wagering is that one 
party to win and the other lo lose on a future event, 
which at the time of the contract, is of an uncertain 
nature, that is to say, if the event turns out one way 
he will lose, but if it turns the other way he will win. 
Richards v. Storck ( 1911 ) i K. B. 296 foil. The sale 
of a growing crop for cash is not gaming or wagering 
though the consideration is to be paid in kind out of 
the proceeds of the harvest. {A/acnairs A. J. C.) 
VlTHOBA V. SlTARAM. 19 N. L. R. 21 : 

65 I. C. 324 : A. I- R. 1928 Nag 291. 
-S. Z(i-~Scope of—Collateral tratisaction — Co¬ 
partner — Right of re-iniPursement. 

S. 30 of the Contract Act does not affect agreements 
or transactions collateral to wager.**. Where two part¬ 
ners enter into a contract, even assuming it to be one 
of a wagering nature, and one of them satisfies the 
whole liability under the contract, he has a right of 
reimbursement against the other.' {Prideauxs A./.C.y 
MOHAMMAD GUI AM MUSTAFA 7/. PADAWSI. 

69 I. C. 186 ; A. I. R. 1923 Nag. 48. 
_ S. Z0~ Wagering contract—Speculative coti- 

tract^ Distinction between, 

A contract may be unenforceable, if it only amounts 
to a wager on the rise or fall of the market, and it is 
not accompanied by an intention to sell or to purchase 
goods, at a given time and place at a certain rate. To- 
some extent, speculation forms an element in many 
transactions relating to the sale and delivery of goods 
at a certain rate, and because the market-rate for 
those goods may be liable to fluctuation ; but the exis¬ 
tence of such an element does not make the contract! 
void, because it may yet be accompanied by a real 
de<<ire on the part of the vendor to sell and the buyer 
to purchase the goods agreed to be sold, at the con¬ 
tracted rate. Where such an intention exists, the- 
coniract is not a wagering contract and can be enfor- 
ced. (A'anhaiya Lah J- C.') NaRAYAN DaS v. 
Maheshi Lae. 9 0. & A. L. R. 638 : 

9 0. & A L.R. 567: 73 I.C. 309 : A.I.R. 1924 Crdb 186. 

s. 30 _ Wagering contract^ What amounts to. 

Where the plaintiff expects that the goods would 
be delivered to him and he ent ers into the contract 
with that expectation, and also in the hope of making 
some profit upon the difference in price. Held : the- 
defendants might or might not have intended lo deli¬ 
ver the goods, but that would not make the contract 
as a contract of wager. In order to bring a contract 
under S. 30 of the Contract Act it is nece^ary to- 
show' that both parties intended that no delivery or 
acceptance shall take place and agreed that the mere 
dU.'eicnCc between the price at the timeot the bargain 
and the price at some later time shall be paid ; but if 
only one of the parties intends that no clelivery shall 
take place the contract is not viiiated.^ Speculation 
does not necessarily involve a contract by wray of 
wager and to constitute such a contract a common in¬ 
tention to w ager is essential. 44 Bom. 373 followed and. 
referred to. {^Juala Prasad^ /.) SaNEHIRAM BaU- 
NATH V. SURAJMAL MaRWARI. 62 I. C. 769 : 

A.I.R. 1922 Pat. 280. 
-- S. 80 —Wagering contracts—Plaintiff enter¬ 
ing into wagering contract cti defendant's behaif as- 
agent —Piainiiff ts entitled to his corntnissitm. 

Where a plaintiff, on behalf of a defendant, (a)* 
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limited li«'ibiU;y company represented by a nianager) 
enters into p[ambling transaction with third paities, the 
defendant is nevertheless bound to make good the 
losses incurred in those transactions to the plaintiff 
and pay the commission claimed. {^Robinson, C, /, 

and BtOton, y.) Ally Moola Indu.stri\l cor¬ 
poration, Ltd. rc M. A. Esmali. 

^4 Bur. L J. 131 : A. I, R. 1925 Rang. 284. 

-S. 30— contract-- AR speculative 

contracts are not necessarily 'loagering—Intention to 
treat them as zvaserins must he present. 

The fact that forward contracts are made in the 
rice trade Is not one which of itself indicates anything 
at all. No doubt, such contracts must, in the nature 
of things, be speculative to a large e.xtent. But the 
fact that they are speculative does not render them 
WAgGnng contracts, nnd tht?rc enn be no WQgcring con* 
tract whore there is not an intention common to both 
parties thnt the dealing should be by way of wager or 
pmbling in differences 42 Bom, 373 (P. C ) Foil. 
\Robinso?i^ C\aud Brown, y,) AFXV MoOLA 

Industrial Corporation ltd. v. m. p. esimaij 

« ^ ^ Rang. 284. 

S. SO—lVaircrin^^ contract—Intention of 

Parties. 

To constitute wagering contracts, the intention of 
both contracting parties at the time of entering into 
the contracts must be not to call for or give delivery 
from and to each other under any circumstances. 
iRoymemd, A. J. C.) Firm OF KirpaLDAS v. FIRM 
OF GaJaNMaL. 70 I. C. 864 : 15 S L. R. 5. 

S. 30— Common intention —Onus of proof. 

Where a plea of wager is set up in defence, the onus 
of proof is on defendant ; and he has to prove that the 
common intention of the parties was to pay by way of 
diffe-ence and not by way of delivery. The question of 
common intention is one of fact in every case, 
{^Keiifiedy^ J. C. and Madgaonkavy A. J . C ) 

Radhomal Keshowdas S'. Holomal Kesumal. 

66 I. C. 489 : 15 S. L, R. 193 . 

-- 6 . 30 —IVagering contract —Broker incurring 

losses — Presumption—Burden of proof. 

In a wagering contract, a common intention between 
the principal and broker to wager is essential and the 
burden of proving it is on the principal. Where the 
broker is entitled to commission and any losses incur¬ 
red, which he has paid, the transaction is not a wager. 
{.Fawcett. J.C. and Kennedy. A. J. C.) DwaRKO- 
MAL V. HaRCHUMAL. 60 I. C. 944 ; 14 S. L. R. 227. 

“Ss. 31, 32, 33 and Contract to purchase 
shares on condition of being made sole agent of Com- 
pany—Company going into liquidation before appoint’ 
ing purchaser sole agent—Latter is not liable as con¬ 
tributory. 

The agreement was that R would become a mem¬ 
ber of a sugar manufacturing Company by purchase of 
shares in case he was appointed the sole agent of the 
Company for sale of sugar at a certain centre. The 
Company was not manufacturing any sugar at the time 
of the agreement. The terms of the agency w’ere not 
settled when R signed the application for shares. 
The Company either declined or failed to appoint R 
their sole agent at the said centre, and later w’ent into 
liquidation. Held \ that there was nothing in law to 
prevent the Company from appointing R their sole 
agent by settling the terms although sugar was not 
being manufactured at the time and the agreement on 
the part of R to become a member of the Company 
was contingent, i. e., dependent for its validity and en¬ 
forcement on the condition of the Company appoint* 
ing him their sole agent, and as the Company either | 
declined or failed and later made it impossible to ap- ' 
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point their sole agent, R was not liable lo eon tribute 
towards the liquidation. {Muker/ce, J.) jAl'NPUR 
Sugar Factory T/pd, in re. 23 A. L. J. 608 : 

L. R. 6 A. Civ. 472 : 89 I. C. 438 ; 

A. I. B. 1925 All. 658. 

- S. 33 —Agreement to sell goods and claim 

difference if not accepted—Condition subsequent. 

The provisions of clause 3 of the indent form are ; 
Any claim or dispute arising in connection with this 
contract including claims of dispute in connection with 
“non-delivery” these words are decisive. It seems that 
the provisions of clause 3 do no more than authorise 
the importers to take certain action in certain event 
witiiout thereby shutting them out to any other 
remedy lawfully opened to them. The condition is 
what is known as condition subsequent. The question 
was one for the determination of the arbitrators (or 
umpire) whose decision is final and binding on both 
parties. I he umpire, therefore, was within his juris¬ 
diction in interpreting the terms of the contract, and 
in deciding that the plaintiff firm could support a claim 
for damages apart from the special provi.sions of Cl. 3 . 
{Piggott and Walsh. J J.) ShUSHIL CHANDRA DaS 
V. SUKHAMAL BaNSILDHAR. 20 A. L. J. 377 : 

44 All. 472 : A. I. R. 1922 All. 219. 
--Ss. 37 and 38. 

\\ here payee does not agree to accept payment to 
third party as equivalent to payment to himself there 
is no proper tender. (36 All. np ; 42 All. 420 , Foil.) 
{Harrison. /.) KeSHO KaM T'. THAKUR DaS. 

78 I. C. 80 ; A. I. R. 1925 Lah. 180 (2). 
-S. Z^~Tender. 

The practice of the Courts is not to require a party 
to make a formal tender wherefrom the facts stated 
or from the evidence, it appears the tender would 
have been a mere form and that the party to whom it 
was made would have refused to accept the money. 
{Lord Buckmaster.) VenkaTARAYANIM v. SuBAD* 
RAYAMMA. 46 Mad. 108 : 50 I. A. 41 : 

32 M. L. T. 70 : 17 L. W. 383 : 25 Bom. L. R. 541 : 

38 C. I. J, 34 : 28 C. W. N, 26 : 

A. 1923 P. C. 26 (P. C.) ; 44 M. L. J. 631, 

3’ 38 Pender with condition is not valid. 

If the tender is acconipanied by a condition which 

prevented its being a perfect and complete tender, the 

Other parties are under no obligation to accept it ; it 

follows therefore that that cannot be regarded as the 

equivalent of payment. {Lord Buckmaster.^ NaRAIN 

Das V. ABINaSH CHANDAR. : L. R 3 P. c. 129 : 

31 M. I. T. 217 : 16 L. W. 780 : (1922) M.W.N. 791 i 

27 C. W. N. 299 : 21 A. L. J. 201 : 37 C. L.J. 457 • 

69 I. C. 273 : 4 TJ. P. L. R. (P. C.) Ill : 

J- J; 1922 P. C. 347 (P. C.) ; 44 M. L. J. 728. 

--—S. 38 —Money order to both—Acceptance by 

one absolves debtor. 

Acceptance by one of joint promises absolves debtor 
from liability to the other where postal money order is 
addressed to both, {Daniels. /.) BhOLA NaTH 
RAM ‘bAHAI.^ _ A. I. R. 1923 All. 465 (2). 

9* 38 Tendei Debtor and creditor—Pender 
of a portion of the debt-^Conditions attached to tender. 

A debtor when tendering to a creditor really part of 
bus debt, not the entire debt, and asking him to take 
that in full satisfaction of the debt, it is clear law 
that the creditor is entitled to refuse to accept the 
tender, because otherwise he would virtually preclude 
himself from saying that he had not been paid the 
full amount due. If you go and attach your offer to 
pay a debt the condition that the creditor must accept 
it^ full satisfaction although really it is not the 
whole amount due, you attach a condition to your 
offer and the creditor is entitled to reject \i. {Fawcett 
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/.) NaDERSHAW 7/. SHIRINBAT. 

25 Bom. L. R 839: A. I. R. 1924 Bom. 264. 

_S. Tender— Validity of—Portion of 

—Aeceptance by creditot—Effect of. 

A creditor is i\ot bound to accept less than his whole 
debt, and there can be no valid tender of part of an 
entire and indivisible debt. Rut there is nothing to 
prevent the creditor from acceptintz the amount ten¬ 
dered in part payment, and his doing so will not pre¬ 
clude him from afterwards claiming the residue of his 
account, provided that the debtor did not make it a 
condition of his tender that it be accepted in discharge 
of the whole. A lender must be unconditional or, at 
all events, free from any condition to which the credi¬ 
tor may rightfully object. {Afukerjee and Rankin 

/ / ) Behari Lal Biswas v. Nasmunnissa Bibi. 

37 C. L. J. 222 : A. I R. 1923 Cal. 527. 

S Breach of eontraect—Plaintiffs wtUing 


(o do their part—Defendant keeping silent—Defen¬ 
dants were held liable. 

Where plaintiff (vendors) were ready and willing to 
supply goods as per defendant’s order but the defen 
dants, after having received a part of the goods and 
complaining that they were not of the description, hept 
silent and thus refused to take the remainder though 
the plaintiffs intimated their willingness to set right 
the defect if any were found. Held : that the defen¬ 
dants were liable in damages for breach of contract. 
(Pamesam and PeillyJ/.) RaYUI.U ^\S^KV. KUPPU 

ayyar ^ Sons. 21 L. w. 503 : 

A, I. R. 1925 Mad. 974 : 49 M. L. J. 1. 
__S. 38— Physical possession of goods is un¬ 
necessary for seller to be held ready to deliver. 

In order to be considered to be ready and willing to 
<leliver, a seller need not be in physical possession of 
the goods {Venkatasubba Kao and Jackson^JJ.^ 
SINGARAVELU & SONS V. VENKANNA & SONS. 

86 I.C. 299 ; A.I.R. 1925 Mad. 971 ; 49 M.L.J. 300. 

—_S..38— Tender : when not good. 

The tender of goods priced higher than at the con¬ 
tract price cannot be a performance of the contract. 
(L. R.» 2 A. r. 455 .) Followed. {IVallis, C. J. and 
Ramesam, J.) SlVARAMA AYYAR v. SUBBA AYYAR. 

15 L. W. 92 ; A. I. R. 1922 Mad. 28. 

_S. ZS—Contract of sale with condition of 

repurchase—Actual production of cash only is strict 
compliance but comiuct of vendee may dispense with 

strict compliance-^T . P • Act^ S. 59* 

The strict compliance which is necessary in the con¬ 
tracts of repurchase would be the production by the 
plaintiff of the sum of consideration and the conduct 

of a creditor may amount to a dispensation with the 

literal compliance of the condition contained in the 
contract. {Da/al and IVazir flasan, A. J. Cs.) 
SUMESHAR DATT SINGH V. KaMTA SINGH. 

2 O.W.N. 386: 12 0. L. J. 534 : A.I.R. 1925 Oudh 

— - S. 38 -Applies to mortgages. 

A tender to be valid must be a tender of the whole 
amount due and not of a part only and there is nothing 
to prevent this general law as to tenders applying 
to payments decreed in respect of a mortgage. {Ash¬ 
worth, /. C. and Simpson, A. J. C.) NaWAB MIRZA 
FaGHFUR MlKZA V. KHUSHAL CHAND. 

26 0. C. 69 : 74 I. C. 246 : A. I. R. 1923 Oudh 241. 

S. ZZ—Applicability—Joint principals—Lia- 
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PRASAD SaHI i'. MX. RaJU KUER 2 F. 686 t 

4 Pat. L. T. 631 : 76 I. C. 1022 : 1923 P. H. C. C. 177: 

A. 1. B. 1923 Pat. 464. 

_ S. 38 (2)— Goods need not be in physical Pos¬ 
session of plaintiff. 

It is not necessary that a vendor of goods should 
reduce lo his actual physical possession the goods in 
order to give notice to the vendee to take delivery of 
them. Delivery is usually given on delivery orders in 
the trade. {Phillips and Krishnan, J J .') ARUNA- 
CHELLAM CHETTIAR v. KRISHNA AYYAR, 

22 L W. 285 : (1925) M. W. N. 324 : 90 I C. 481 : 

A. I. R. 1926 Mad. 1168 : 49 M. L. J. 680. 

_g. 3 g (3) —Promisor has only to give Promisee 

opportunity to satisfy himself as to the identity of the 
articles promised to be delivered. 

Section 38 , Cl. ( 3 ) only requires that the promisee 
must have a reasonable tpportunity of seeing that the 
thing offered is the thing which the promisor is bound 
by his promise to deliver. The promisor is under no 
obligation to prove the identity of the thing offered to 
the promisee’s satisfaction. It is the promisee’s duty 
to take the steps necessary to satisfy himself. Promi¬ 
sor has only to give him an opportunity for it. 
{Phillips and Krishnan, JJ.) ARUNACHELLAM 

CHETTiARt*. Krishna Ayyar. 22 L. W. 266*. 

(1925) M w. N. 324 : 90 I. C. 481 : 
A. I. R. 1925 Mad 1168 :49 M. L. J. 680. 

S. 39 — Repudiation. 


Repudiation must be total, absolute and clear. 

(Mulla, /.) Steel Bros. & Co. v. dayal Khatav 
* ro 47 Bom. 924 : 25 Bom. I. R. 1068 ; 

A. I B. 1924 Bom. 247. 

_S. ZZ—Refusal to perform—Right to cancel. 

To enable a party to a contract to be relieved from 
its future performance by the conduct of the other, 
the conduct must amount to a renunciation or abso¬ 
lute refusal to perform the contract, such as would 
amount to a revision if he had the power to rescind. 
Where a party to a contract complains about the 
delay in carrying out the contract and protest against 
the other parly’s right to put an end to it, refusal to 
perform is not effected. {Sanderson, C. y. (tna 
Richardson. J.) BURN & CO. LTD. ^V^HAKUR; 
SaHEB SrEE LUKHDIRJEE. 28 C- V. N- 104: 

83 I. C. 260 • A. I B. 1924 Cal. 427^ 

_S. ZZ—Repuaiaiion of cont> act before time 

fixed for performance if accepted by the other party 
terminate the eontract—English cases revierved. 

If one party to the contract, by words or by con¬ 
duct, expresses to the other party an intention not to 
perform his obligation under the contract when the 
time arrives for its performance or even before that* 

time, the other may accept or may decline that offer. 

If he accepts, then by consensus the contract is de¬ 
termined and then the party offering to repudiate 
Caiulut turn round and insist on its performance by 
the other or sue for damages for non-performance— 
English Cases reveiwed. {Scott Smith and Fforde% 
//.) IHANDOO MAL JAGAN NATH V. PHUL CHAND 

Fatesh CHAND. 5 Lah 497 : 7 ' 

86 I. C. 118 : A. I. B. 1926 tah. 217. 

_s. ZZ-Implied repudiatioti of contract. 

The defendants who contracted to purchase as 
bales of yarn from the plaintiff and take delivery of 
the bales one day after, the plaintiff gave intimation 
of the arrival of the bales from the mills took a«i* 
very only of 3 bales but did not take deUv^ ^ 7 
bales though notice was given by the plaintiff aoont 
their arrival. The plaintiffs treated this action on the 
part of the defendants as a repudiation of the entirt 


bility of agent to amount. 

The liability of an agent to account to two prin¬ 
cipals who jointly appointed him is not a liability that 
arises by virtue of a contract between the parties but 
is a liability that is annexed by law to the office of 

the agent. S. 38 of the Contract Act does not apply to , par, o. „ reaards 

such a case, (dos and Kulwant SaAay. //.) JAGDIP ' contract and did not give notice of amvat as rag 
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the remaining 15 bales. In a suit by the plaintiff for 
damages for breach of contract in respect of all the 
23 bales, Held^ that the plaintiffs were not entitled to 
treat this conduct on the part of the defendants as a 

repudiation of the entire contract and were bound to 

give notice to the defendant that they had the 15 
bales ready for delivery or inform them that if they 
filled to their letter the)' would treat the whole con¬ 
tract as having been broken by chem. 

Per Rafmsatn^ J ,—Possession of the goods in the 
godown is not a condition precedent to the plaintiff 
intimating to the defendants asking them to take 
delivery of the goods. It is enough if the plaintiff had 

practically the goods at their disposal in the custody 
of the mills. (Spencer and Ramesam, //.) Obla K. 
SUBBIER V. VeNKATACHALAPATHI. 1925 M. 129 : 

.. ... .. (1926) M. W N. 692. 

-a. 39 —Repndiation 7vhat is. 

When the defendants talk of refusing to perform 
but ask for further information and speak of sending 
a definite answer when it arrives, it does not amount 
to a clear repudiation. 88 L. J. K. Ik 1914 . Followed. 
(IVa/iiSy C. J. and Ramesam, /.) SIVaRAM AVYAR 
V. Sabbier.^^ ^ la L. W. 9 : A. I. R. 1922 Mad 28. 

39 Sale of immovable property-Postpone^ 
ment of performance—Rescission by vendor — Damages. 

Where under a contract the vendee is required to 
purchase within a certain date and he defers perfor 
mance till a litigation between the vendor and a third 
party, no suit by the vendee in consequence of which 
the vendor rescinds the contract comes to an end, is 
maintainable after a long lapse of time for damages 
for breach of contract. (iVallis, C, J . and Odgers. 
J.) SURI Chetty Ranganathan Chettvz/. Ga 
dala Parthasarathy. 13 L. W. 77 • 

29 M. L. T. 67 : 61 I. C. 4i7 
(1921) M. W. N. 94 : 40 M L. J 13. 

S. 39 - Scope. 

The lessor contracted with the lessee to allow him 
to cut trees from his jungle The lessee at the time of 
the agreement gave Rs. 25,000 and agreed to pay instal¬ 
ments each quarter but in no case was he to cut trees 
more than that he had paid for. The rate was Rs. 29 
per Bigha. The lessee failed to make any further in¬ 
stalments after the Rs 25 , 000 , w'hen he cut down the 
400 , b ghas 7 biswas and as he had already cut down 
598 bighas 12 biswas before the agreement was signed 
this area plus /100 bighas 7 biswas multiplied by 29 
which' was the rate per bigha would exceed the 
Rs. 25 , 000 , fielciy as soon as the lessee cut anything in 
excess of 862 bighas (that is to say Rs 25,000 divided 
by 29 ) he comraitted a breach of the agreement not 
to cut anything in excess of the area covered by the 
Rs. 25,000 and the lessor was entitled to rescind the 
agreement under section 39 . (^Lyle and Ashworth^ 
A,.y.Cf.) MD. MUMTAZ ah ALTAF-UL RaHa- 
MAN, 25 0, C/169 : A. I. R. 1922 Ovdh 2 j9. 

— —S. 43 —-Suit against several defendants — One\ 
defendant only present—^Plaintiff and other defendant 
absent—Suit dismissed for default—Plaintiff can 
bring fresh suit agaifist absent defendants for whole 
amount if cause of action be joint and several. 

Where on the day fixed for hearing only one of se¬ 
veral defendants appears and the plaintiff also fails to 
appear, and the suit is consequently dismissed for de 
fault, the plaintiff can bring a fresh suit on the same 
cause of action against the absent defendants and can 
get a decree for the whole amount if the cause of ac¬ 
tion be joint and several against all defendants. 10 N. 

L- R..39 Foil, {ATanhaiya: Lai., /.) ParBHU DayaL 
TRIBHUWAN biNGH. L. B. 6 A. 71 (Rev.) ; 1 

86 I. G. 788 ; 4^ L B. 1925 AU. 426. 1 


CONTRACT ACT (IX OF 1872), S. 43. 

-S. 43— Rent suit—Some heirs of deceased 

tenant not loined—Suit is not bad for non~joinder and 
is maintai/iab e. 

Per Curiam (C.C. Chose and M ukeriee, J J, dissent¬ 
ing)—A suit for rent is maintainable against some of 
the heirs or successors-in-interest of a deceased tenant 
W'ithout bringing all the heirs or successors-in-interest 
on the record. B. B. Chose, y.---The heirs of a 
deceased tenant do not take the tenancy as an entire 
body forming as it were partnership or a corporation, 
the individual members of which have no definite 
interest but they take as tenan.s-in common, each 
having a definite share in the whole which he might 
deal with in any he pleases. 

Mtthetiee- J. —When a person obtains a share of a 
tenure either by assignment or by inheritance he be¬ 
comes a co-tenant with the other tenant or tenants in 
the whole tenure, and in so far as the relations between 
him and his landlord are concerned, he cannot be 
deemed to hold any estate in sevarally. There is rio 
valid reason why tenants-in-common should be in a 
position as regards liability for rent different from 
that of joint tenants. On the contrary each of the 
tenants-in-common has the privity of estate with the 
landlord in the whole of the land leased. A suit, how¬ 
ever, against some of such tenants need not be dismiss¬ 
ed on that ground. The Court must proceed under 
O r, R. 10 ( 2 ). C. P. Code, to make an order for the 
addition of such of these persons as are not already 
on the record as defendants, and it is only in the event 
of the necessary amendments not being made that the 
suit is liable to be dismissed. Persons who are under 
a joint liability to pay the rent are necessary parties in 
a suit for rent, from more points of view than one. 
They are necessary for determining whether the liar 
bility which prima facie joint is also joint and several 
for protecting the defendant from being made to pay 
what may have already been paid by others for safe¬ 
guarding against the eventuality of his being defeated 
in a suit for contribution as the co-tenant against 
whom a suit for contribution is brought will not be 
bound by the result of the eailier suit, for preventing 
conflicting derisions as to the character and incidents 
of the same tenancy being arrived in different suits, 
and for various other reasons, (^alms/ey, Greaves^ 
C.C. Chose, BB. Chose and Muherjce, J J.) KailASH 

Chandra Mitra v. Brojendka k. Chakrvarti 
29 c. W. N. 1000 : 42 C. L. J. 232 : 90 I. C. 211 • 

A. I. R. 1925 Cal. 1056 (F. B.j 

-Ss. 43 and 44— Co-mortgagors— Release of 

one — Effect. 

A release of one of two mortgagors does not release 
the other. (A/uher/ee and Rankin, //.) CHaND 
Mall Babu v. Ban Behari Bose. ,-.o Cal. 718 • 

74 I. C. 1021 : A. I. R. 1924 Cal. 209. 
-- S 43— Joint tenants — Liability for rent. 

Where one of several joint tenants is liable for the 
whole rent on the death of one of such joint tenants 
leaving several heirs no question can arise as to whe¬ 
ther the liability is joint or several. All ihe parceners 
constitute in law one heir. {C. C. Chose and Panton, 
JJ.) Abinash Chandra Roy v. Fulchand 
Chaudhuri, 

50 Cal. 737 ; 74 I. C. 1032 : 

A. I. R. 1924 Cal. 165. 

-S, 48 —Rent and cesses — Lessees—Liability of 
heirs of original lessee, 

A suit for rent and cesses was instituted against the 
heirs of the original lessees without serv'ing some of. 
them by proper notices, field, that so far as the origi¬ 
nal lessees were concerned, their liability for rent was, 
in the absence of a contract to the contrary, joint and 
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several and any one of them could be sued for the en¬ 
tire rent. U C. W. N. 1026 : 12 C. I.. J. 59 * = 22 C. 
\V N. 280 ; 5 Pat. L. J. 32 Rcl. A suit for cesses is 


CONTRACT ACT CIX OF 1872), 8 . 4&. 


S. 48 —Liability under joint contraci—lin 


forceability—Cattsideration only to one — Effect. 

If an alleced ioint contract by A and B is unenfor* 

mai.uai ^ blc against all the hei.^ of one of Ihe origi- I ceable against A on the ground that he was not privy 
nal lessees aUirough the heirs of the other original les- 1 lo it, or did not sign it it is not unenforceable against 
sels are not prop?, ly made parties. (CkatUrUe end i B who has signed It and_ received consideration unde, 

Cumin? J J.) MaHENDRA NaTH BOSE c-. ABINASH 

C^^^IndRA BOSf - 2'i C- W. N. 521 : T7 I. C. 364 ■. 

— S. \Z—Apph<:nbility^L>ebt due from firvi^ 


Oue of ike parties or routributor)—Liability to pay. 

S i 86 of the Compiuies Act can be resorted to to re¬ 
cover money from the firm by selecting one of the part¬ 
ners %vhoisa contributory and calling upon him to 
liquidate the whole debt. The principle of S. 43' 
Contract Act applies to such a case. {Broadway. J.) 
GoBiND Singh 2'. Union Hank of India. 

4 Lah. 239 • 77 I. C. 338: A. I. R. 1924 Lah. 148 
(On appeal from A. I. R* 1923 Lah. 86 ). 

» -S 43_ Joint -'endees—Major and minor En- 

^"’T'^contract of sble entered into by a major and 
minor vendee, in which shares were fixed but not the 
portion of purchase money to be paid by each, a 

mL")or v^endeei J J 

S.UTkaM CHAND. ^^ah.^334 ^6 Lah^. 

___§ 43 _ Joint jndgment'dcbtors— Decree dis- 

char.^ed by one^Contribiition. 

If a decree is passed jointly against three persons, 
in the absence of any direction to the contrary, it is 
obvious that each of them should contribute equally 
towards the satisfaction of the decree. One of the 
iudement-debtors alone having paid the whole amount 

decreed, is entitled to one-third of that amount from 

each of the joint judgment-debtors, and if nothing can 
be realised from either of them, he is obviously entitl¬ 
ed to get half the total amount from the other. 
Though S. 43 , according to which section if any one of 
tw'O or more joint promissors makes default in such 
conlribution, the remaining joint promissors rnust bear 
the loss arising from such default in equal shares, is 
not directly applicable to such a case, it is obviously 
founded upon equity and its principles should be app- 
lied to the case Jof joint judgment-debtors. K^colt- 
Cmith / '1 SHAH MUHAMMAD 7'. MI'HAMMAD 

ROShAn khan. 4 P. W. R. 1922 : 65 I. C. 128 : 

__g 43 _ Payment to joint promisee discharges 


joint debt. , ^ ^^ 

A payment made to one of two joint mortgagees i> a 

valid discharge of the mortgage liability. Hut a mere 
undertaking to pay the amount at some future date j 
is not equivalent to payment (20 M. 461 : 36 M. 5-14. 
Foil ) It is open to the parties to a contract to super¬ 
sede that contract by another contract. Hut in order 
to do so, all the parties to the first contract must be 

narties to the St cond contract. {DevaaCdS and JaiR- 

son // ) P. RAMASWAMI V. CHANDRA KO'ETAYYA. 
^ A. I. K. 1925 Mad. 261; 47 M. L. J. 840. 

_ 8 ^ 43 _ Registered Pattadar with limited in- 

ici est in land paying Go^'ernment Revenue can recover 

from other persons having interest. 

A registered pattadar of land with a limited interest 
therein! who pays the whole of the Government assess- 
ment is in the position of a co-mortgagor and has a 
right of contribution as against other persons interest¬ 
ed in the land on which the revenue was a charge. 
(IVallis, C. /. nnd Krishnasts /.) MUHAMMED 

Khali v alathadu Malwa Kunhi Rama Nair. 

12 L W, 180 : 59 I, C. 262 : (1920) M. W. S. 477. 


^ ..- „ under 

it. {Rinkhcde. A. J. C.) SaNKOLE a/. BaDRIDAS. 

89I.C. 977 ( 8 ). 

-S, 43— Joint afid several liability under decree 

—Apportionment in execution — Remedy. 

Where a decree creates a joint and several liability, 
the judgment-debtors cannot in executiou claim an 
apportionment. If executed for the whole against any 
one his remedy is to sue for contribution. {Mullick 
and Bnchiill. JJ.) SlA SHACHARI PEARI v. RaM 
KiSHORI Kuer. 2 Pat 796 : 74 I. C. 887 : 

A I. R. 1924 Fat. 262. 

—s. 43— Handnote—Suit against one of two 
joint promisors is competent. 

A suit on a hand-note executed by several persons 
is not bad simply because one only of the joint pro¬ 
misors has been sued. In such a case each of those 
liable under the hand-note is liable to the full extent 
of the loan if not there are some special terms in the 
contract which in some way limit or lestrict their lia¬ 
bility, and under the provisions of S. 43 of the Con¬ 
tract Act, the lender is quite competent to sue all or 
any, as he may choose, of those who have incurred 
the liability. {Miller. C. J. and Foster. /.) BISHUN- 
NATH SaHAY V. NaNKU PRASAU. 76 I. C. 968 ; 

2 Pat. 466 : A. I. R. 1924 Pat. 164. 

-S. 43 (2)— One judgmenFdebtor paying full 

decree atnount-^Right to contribution—Basis of. 

Where one of several judgment-debtors satisfies the 
whole decree, he can ask for contribution founded not 
on contract but on a general principle of equity. The 
community of burden and benefit is the real ground of 
the right to contribution, {Phillips and Venkata- 
subba Rao. J J.) ABBOY NaIDU v. RaMCHANDRA 
Ni^IPU 19 L. W. 686 : 76 I. C. 905 ; 

1923 M. W. N. 925 : A. I. R. 1924 Mad. 279. 

___ S. A^-^Co-parcener—Tender to Manager of 

Hindu family is valid. 

Where a mortgage is really entered into by a joint 
Hindu family though it is in the name of a minor 
member, tender of the mortgage-money to the manag¬ 
ing member is a good and valid tender in law. {Lind- 
say and Stuart. J J SHKO SaRAN 7 /, RAM LAGAN. 

19 A. L. J. 852 ; 64 I. C. 413 : 44 A. 64 : 

A.I.B. 1922 All. 356. 
S. ^b’-Firm^Debt due to^Rartnership-- 


Death of partnei—RigJits of sui^dviug partfters. 

The rule of Law is firmly established that debt due 
to trading partnerships stand on a different footing from 
debts due under ordinary contracts and that when one 
of the partners in a firm dies the surviving partners can 
sue for the recovery of the debts due to the firm with¬ 
out making the legal representatives of the deceased 
partners parties to the suit. 9 A. 486 ; 17 C. L. J. 648 ; 
20 A. 365 ; 32 A 638 : referred to: 18 C. 86 dissented- 
{Ahdur Raoof and Mcti Sagar. JJ.) MULCHAND 
7 ', MULCH-\ND. 4 Lah. 142 : 711. C, 951: 

A. I. R. 1923 Lah. 197. 

-S. 45— Co-mortgagees—Payment to one—Not 

effective as a discharge. 

Payment of the entire mortgage money to one of 
several co-mortgagees without the consent of the other 
does not operate as a good discharge of the liability of 
the mortgagor. 68 P, R. 1217 Foil. (Shadi Lai. CiJ, 
and Harrison. J.) MT. MaLAN v. TaRA SiNGH, 

4 Lah. 1. J. 28 : A. I E 1922 lah. 94. 

. -S. Co-mortgagees—Payment to one-^Hot 
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effective as a discharge. 

The mortgage debt is not completely dischaiged b}' 
the payment of the mortgage money to one of several 
CO- mortgagees without the consent of the others even 
though the name of the paj'ees was entered in the 
revenue record as sole mortgagees. 6S P. R. lor-^ foil 
7 P. R, 1913 : 35 r. L. K. 1916 , Ref. iBroadway.J.') 
Maya Harie. 3 Lah. L. J. 502. 

Joint Pronnsces—Suit by each for his 
share — Maintainability. 

Under S. 45 , Contract Act, in regard to a promise 
made to two or more pejsons jointly, proceedings to 
enforce the claim must be taken by all promisees and 
a suit brought by one of several creditors or partners 
is liable to be dismissed. {Prideaux. A./.C.) KrSEN 
LAL V. CHANDRA. A. I. R. 1924 Nag. 196. 

———S. 45— Debt due to partnership — Suit for — 
Parties—Assignment of debt to one partner—Effect of. 

In the case of a partnership all the individuals con¬ 
stituting it are necessary parties to a suit in which a 
debt due to the partnei-ship is claimed. But when 
under a decree of Court the proprietary rights in the 
firmjare after its dissolution vested in one of the partners 
solely, and the other partners disclaim all rights to the 
debt, a suit is maintainable by that partner alone for 
the debt. (^Raymond, A./.C.) MaLIBAI,?.'. Shewaram 
MENGHRaJ.^ . 90 I. c. 111. 

S. 46— IVhether, zohere time is not of essence 
of contract it can he made so by notice and whether time ; 
allcrwed by such notice is reasmable are all questions of \ 
fact answerable from the circumstances of each case. ' 

Where in a contract of sale of immoveable property 
which sale can be completed only on the completion 
of certain other transactions, a time limit of two 
months for completing the sale was fixed, but where 
the vendor did not complete the sale for four or five 
nionths and the vendee was not aware of the vendor’s 
difficulties in his way of fulfilling the contract; and 
where also it was found that the vendor could not be 
completely held to be not indifferent. If eld : that 
time was not of the essence of the contract, but that 
the vendee in the present case was justified in giving 
notice to the vendor to perform the contract within a 
definite time and that three weeks’ time was reason¬ 
able. {Skah^ A. C. J. aitd Crump, J.) KaRSaNDAS 
PURSHOTHAMDAS v. GOFALDAS TRIKAiMJT. 

26 Bom. 1. E. 1144 : A. I. K. 1924 Bom. 282. 

---S. 46 —Mortgagee undertaking to Pay debts of 

mortgagor—Failure to discharge — Effect. 

Where the major part of the con.sideration for a 
mortgage was left with the mortgagee himself for the 
payment of debts due by the mortgagor and where the 
object of the mortgage was to consolidate the debts of 
the mortgagor and to prevent interest running at a high 
rate. Heldy that the mortgagee was bound to pay off 
the debts as soon as possible and his failure to do so 
disentitled him from right to possession under the 
'terms of the deed of mortgage but his security was 
good for the money actually paid by him. (^Kendall, 
A. J. C.) COLLECTOR SiNGH v. MaDAN LaL. 

78 I. C. 738 : A. I. R. 1925 Oudh 132 (2). 

--S. 47 —Acceptance of part of mortgage money 

after the agreed period is not a new contract—Contract 
'■Acty S. 62 . 

Where mortgagor agreed to accept part of the mort¬ 
gage money by a certain period and actually accepted 
it after that period there is no new contract at the 
time of the acceptance of the part amount but there i.s 
merely an acquiescence in the late payment. {Jwala 
Prasad and Ross, J J.') MT. BlBI HaFIZUNNISSA 
IMAMUDDIN Khan. a. I. B. 1924 Patna 825. 

*^*^**——— 8 . 50 —Payment of rez^enue—Revenue money 
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order—Bengal Tou/i Manual, R, 6\~--Payment to post 
oflice—If different, 

Reading S. 50 , Contract Act, along with R. 61 of 
the Bengal Touji Manual, where land revenue is sent 
to the Collector through the Post Office by means of 
a Revenue Money Order before the last day it is pay¬ 
able, it i.s a valid payment. {Mewbonld and Ghose, 

JJ.) Bilast Chandra Roy £/. RaJendra Chan¬ 
dra Das Roy. 78 I. C. 661: 51 Cal. 776 t 

A. I. R, 1924 Cal. 839. 

-S. 50 —Payment not by cash but by transfer of 

figures in account is valid. 

The method of payment in discharge of a contract 
is not confined to paying in cash but includes also mere 
transfer of figures in accounts without the transfer of 
any money actually taking place. Case Jaw discussed 
{.Rupchand Bilaram, J. C) KiSHANDAS PURSU- 
^^AL V. MeghraJ Khialdas. 81 I. C. 834 ; 

A. I. R. 1925 Sind 144. 
-S. 51 —iVonMeliiery by seller without pay¬ 
ment. 

Unless a special contract to the contrary is defini* 

I tely proved it must be presumed that the goods were 
; to be paid for at delivery and that the buyer in refusing 
I to make such payment is guilty of a default. The 
onus is upon the buyer to prove his assertion con- 
1 trary to usual practice. Very strong and cogent 
evidence on the part of the buyer would be required to 
prove that the parties intended to depart from the 
general practice, i Abdul Raoof and Motisagar, J J.) 
VER^rAN AND CO v. FIRM OK GOPAL DaS KaM 
I'AL. A. I. R. 1923 Lah. 363. 

-S. 51 —Contract for sale of goods—Conditions 

are concurrent unless otherwise agreed. 

In a contract for the sale of goods, unless otherwise 
j agreed, delivery of the goods and payment of the price 
' are concurrent conditions. iVenkatasubba Rao and 
j Jackson, JJ.) SiNGARAVELU & SONS V. VENKAN 
I NA & Sons. 86 I.C. 299 ; A. I. R. 1925 Mad. 971 : 

1 49 M. L. J. 300. 

-S. 51— Coi.current conditions—Suit for dam¬ 
ages for breach of contract—Plaintiff cannot succeed 
I unless he Proves he was ready and 7Utiling to perform 
his part. 

Where the parties have agreed that the performance 
; of their respective promises is to be simultaneous, /.<?., 
that each shall be ready and willing to perform his 
promise at one and the same time one party cannot sue 
the other for damages for breach of contract unless he 
alleges and proves that he was ready and willing to 
perform his part of the contract at the appropriate 
time. Thus where such contract relates to sale of 
goods, the plaintiff if he happens to be a buyer must 
allege and prove that he was ready and willing to pay 
for the goods and likewise if the seller be the plaintiff, 
he must allege and prove that he was ready and willing 
to deliver the goods, (f^enkatasubba Rao and Jackson, 
JJ.) SiNGARAVELU & SONS v. VENKANNA & 

' Sons. 86 I. C. 299 • a. I. R. 1925 Mad: 971 : 

^ .. 49M. L. J. 300. 

" Ss. 51 and 64 —Vendee not completing sale 
due to vendors, defective title—Vendee need not pay- 
brokerage. 

^ i 

Where a sale was not completed owing to the ven¬ 
dor’s title being doubtful and the broker was helping 
the vendor. Held : that in view of the fact that the 
purchaser could not go on with the purchase and obtain 
possession of the property the bibker in effect com¬ 
mitted breach of the contract, by joining with the 
vendor in proposing a sale, which could notin fact be 
carried out and was not entitled to any brokerage. 
{Kennedy, J. C. and Percival, A. J. C-) ShaRAFDI^^ 
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uir.villin^. , , 

Vendor is not bound to tender the purchase price 
unless the purchaser is ready and tvilling to perform his 
part of the promi-e. In a suit for specific peformance 
the strict law as to tender is not applicable. ^Kennedy. 
C. y. and Raymond. A. J. C.) zw\LlSHtR. 

10 0 . L. K. 278 : A. I. E. 1923 S.nd oO. 

——-S. 63 —Rraululeni transfer of a substantial 


A party cancelling a contract without any justifica¬ 
tion is precluded from making any defence which 
would hate been open to him in an action foi damages 
by the other party. {MacleodyC. J.) KUSTOMJl v. 
HaJI. 69 I. C. 616 : 22 Bom. L. H. 1165. 

•S. 54 —Party cannot insist on the other doing 

. , * . - . - _f. - A 


portion— Effect. . , / 

Where a substantial portion of the consideration for 

the transfer is framlulent and fictitious, the wliole 

transfer must be treated as fraudulent. {Broadway 

and //arrison, yy.) MULaKaM z/. JIWINDA KAM. 

•:* L. L. J. 200 : 72 1. C. ^^o2 : 4 Lah. 211 : 

A. I. E. 1923 Lah. 423. 

S. 54 —Failure of ptomisor to perform his 

• . * If 


his part without party doing his own part. 

Where promises are reciprocal each party has always 
the option to perform his part of the contract but one 
party cannot insist on the other peiforming his pro¬ 
mise without himself perlorming what he has agieed 
to do. {Madhavan Nair. ys') VaIRAVAN CHE'ITIaR 
V KaNNAPPA MUDALIAR. 86 I. C. 436 : 

A. I. R. 1926 Mad. 1029. 

—S Reciprocal Promises—Sale of govds~^ 

^ A. ^ ^ m 


part o! the contraet-^Promtsee tf can rescind the whole 
contract. 

By the contract the defendant company agreed to 
manufacture and to deliver to the Morvi State Railway 
50 railway wagons in all at the price of Ks. 1,825 for 
each covered wagon and at the price of Rs. 1,875 
each open wagon, the wagons to be in accordance 
with certain .specifications and drawings, and the 50 
wagons to be delivered in six months fiom the date of 
the receipt by the defendant company of an order for 
the wagons. The terms of payment were that His 
Highness of Morvi should pay to the defendant com¬ 
pany one-third of the contract price on the order for 
the wagons being given, and one thiid of the contract 
price when the underframes of the wagons should be 
wheeled, and the remaining one-thira when the wagons 
should be delivered. The contract contained no pro¬ 
vision that the contract time for the delivery of the 
wagons should be extended in case the defendant 
co..:pany should be delayed in completing the wagons 
owing to the war or any other cause beyond the com¬ 
pany's control. Held-, having regard to the times when 
the three insialmenis of the contract price were accor¬ 
ding to the contract to become payable, and to the fact 
that the manufacture of the 50 wagons would involve 
considerable expeiuiiture by the defendant company in 
providing materials for their construction and in the 
payment of men who would necessarily be employed 
in constructing them, and to the fact that it might be 
difficult to enforce in a British Court or in a Court of 
the Stale of Morvi payment by His Highness of Morvi 
of the contra-t price, it must have been the intention 
of the parties when the contract was made that time 
should be of the essence of the contract as to the 
times when the three instalments of the contract price 
should be paid. When His Highness of Morvi had, 
after he had notice that the underframes of the wagon 
had been wheeled, made default in payment of the 
second instalment of the contract, which was, in effect 
a refusal by him to perform the contract in its 
entirety, the defendant company was entitled to treat 
the contract as void and to rescind it, but the defen¬ 
dant company by delivering 8 of the wagons treated 
the contract as a subsisting contract. 'Therefore the 
defendant company was not on that delivery of the 8 
wagons entitled to insist on a then payment for them 
as the contract price was not payable until the 50 
wagons had been delivered. {Sir yohn Edge.) BURN 
AND CO. Ltd. V. His Highness Thakur Sahib 
Sree Lukhdhirji of morvi State. 

30 C. W. N. 145 • 90 I. C. 52: 23 A, L. J. 8 O 8 : 
6 L. R. P. C, 147 : A. I. R. 1925 P. C. 188 (P.C.). 
-^S. S^^Breach of contract—Defence by party 


Delivery of telegram— Condition of <ontract. 

Where on a contract for the sale of goods, the seller 
agrees to give the buyer a delivery telegram for the 
goods sold, the provision as to the delivery telegram 
is a condition ot the contract and if for any reason, it 
is broken, the buyer is entitled to rescind the contract 
and sue the seller iir damages. A covenant as to de¬ 
livery is as much an es-seniial part of a contract for 
the sale of goods as a covenant for payment of price 
or any other condition in the contract. ( 1919)1 K. 

B. IQ?" ; 19202 K. B. I ( 9 ). {Schwabe, C. /. and 
Krishnans /.) ADAM HaJI PEERA MaHOMED 
ISHAK V. HuSSaN AkBARI. 31 M. L. T, 40 : 

70 I. C 736 : (1922) M. W. N. 434 : 
A. I. R. 1923 Mad. 103 : 43 M. L. J. 199. 

S. 64 — Agreement betweon two chelas af a 


deceased mohunth of muth—OnC to be mohunt and other 
adhikari—Latter entitled to maintenance in event of 
differcnce-^Latter suing for mohunthship—Suit fail¬ 
ing—Maintenance cannot be claimed. 

The appellant and respondent were, both chelas of 
the late mohunth of a muth. .According to custom and 
practice of the muth there was one mphunt only and 
two chelas cannot become mohunts at the 
same time. After the death of the late mohunt, both 
the chelas had become mohunts with the result that 
dispute had arisen between them. They therefore 
executed an ekramama. They agreed that the ap¬ 
pellant should be declared to be the mohunt and the 
respondent adhikari of the said muth : and they de¬ 
clared that they should. to the end of their lives, be 
bound to act according to the terms set forth in the 
ekrar-nama. The material terms set forth in the ekrar- 
nama were that the appellant should remain mohunt 
and nialik of all the properties of the muth during 
his life-time ; and the respondent adhikari during his 
life-time : and that in the event of difference betNveiqn 
the parties, the appellant would give to the respondent 
Rs. 40 a year for maintenance out of the income of the 
properties of the muth and this should remain a charge 
on the muth properties. Notwithstanding the terms 
of this agreement, the respondent brought a smt 
against the appellant in the Court of the District Judge 
claiming the mohun’ship. That suit was dismissed. 
Helds that the respondent by his action in bringing a 
suit for mohuntship broke his promise and defeated 
the whole intention of the agreement; and that he 
could no longer hold the appellant to his part of^ the 
contract, and that he could not therefore maintain a 
suit for maintenance as vouchsafed by the ekrar- 
nama. {Mulliek and Rosssj/s) KAMCHARANDaS 

V. Kamlakhan Das. 6 Pat. I.T. 830 : 83 I.C, 997 : 
1925 P H. C. C. 157 : A. I. R. 1925 PaL,496, 
Sb. 55 and Effect of f iHure^Comract-- 

- A M 


committing a breach. 


Times essence of—Failure to perform ExtenUon of 

time. ' 

Where time is of the essence of a contract and there 
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CONTRACT ACT (IX OF 1872). S. 55. 

is a breach thereof, the promisee may under ti. 63 of 
the Act avoid the contract but if .^e extends the time 
for performance, he cannot claim damages for non¬ 
performance at the original agreed time. KLord 
Duttedtn.) .MUHAMMAD HaBIBULLaH V. BIRD Sl 
CO. 43 All. 207 ; 14 I. W. 350 : 48 I. A. 175 ; 

63 I. C. 589 : 24 Bom. L. R. 687 : 

A- I. R. 1922 P, C 178 (P. C.) 

' ' ■ Ss. 55 and 63— Contract~~T'intc essence of — 

Failure to perform—Extension of time. 

Where time is of the e>sence of a contract and 
there is a breach thereof, the promissee may under 
S. 63 of the Act avoid the contract but if he extends 
the time for performance, he cannot claim damages 
for non performance at the original agreed time, {i.ord 
Dunedin.) MuHAMMAD HaBIBULLAH z;. BIRD & 
Co. 43 All. 267 ; 14 L. W. 350 : : 63 I C. 589 : 

43 I. A. 175 (P. C.). 

—S. 55 — Time can be subseguently made as 
essence of contraet. 

Time may be made of essence of contract where it 
was not originally so by reasonable notice to the other 
party. Notice n-ay be reasonable despite promisor’s 
difficulties. {^Skak A. C. J. afid Fawcetts J ) DhaN 
RAJGIRJI NaRSINGGIRJI z/. TaTA SONS, l.TD. 

49 Bom. 1 : 26 Bom. L. R. 858 : 

A. I. R. 1924 Bom. 473. 

———S. 55— Test Time—When of the essence. 

Where time for performance is fixed but time is 
not made the essence of the contract either party can 
give notice to the other fixing reasonable period for 
performance. (Fawcett, /.) ShamsUDEIN TaJBHaI 
V. DaHYABHAI MaGANLAL. 48 Bom. 368 : 

26 Bom. L. R. 105 : A. I. R. 1924 Bom. 357. 

--S. 56— -Though time not made of essence of 

cotUract yet a party can limit time where the other 
Party delays unnecessarily- 

Although the parties did not by the terms of their 
agreement make time of the essence of the 
contract, yet if unnecessary delay is created by 
one party the other has a right to limit a reasonable 
time within which the contract should be perfected by 
the other. What is a reasonable time must depend 
upon the facts of each particular case. The question 
of reasonableness of notice should be considered with 
reference to the past attitude of the parties. (Faw- 
eett and Coyafee, JJ.) KarSANDAS v. ChHOTaLaL 

48 B. 259 i 25 Bom. L. R. 1037 : 

77 I. C. 275 : A. I. R. 1924 Bom. 119, 

-S. 55— Test of time being essence of contract 

— Intention. 

The question wtiether time is of the essence of the 
contract depends on the intention of the parties. 
Equity has never laid it down that a man must never 
be allowed io mean what he says. (Marten and 
Fawcett, JJ.) SHANKAR SaKHARAM i'. RANTANJI 
PREMJI. 47 B. 607 ; 25 B. L- R. 328 : 

A. I. R. 1923 Bom. 441. 

- S, 55— Effect of failure — Contract-Construc- 
tion-^Sale of goods—Delivery to be take7i within a 
specified period — Default—Delivery of part of goods 
after expiry of time fixed—Refusal to take delivery of 
the rest—Damages 

On i 8 th September 1913 * the plaintiffs entered into 
a contract with the defendants for the sale of two 
hundred bales of yarn No. 20 ,s and ao^s. The yarn 
was to be delivered in Qctober-November 1913 as 
manufactured. Under the terms of the contract, if 
the defendants failed to take delivery of the bales fiom 
time to time as they became ready, the plaintiffs were 
entitled to resell them on the defendants’ account 
and risk by public auction or private sale and the 
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defendants were bound to make good to the plaintiffs 
any loss that they might suffer by the re-.sale. No de¬ 
livery was asked for oy the defendants during October- 
Noven>ber 1913 and the goods were manufactured by 
the plaintiffs against this contract. Up to July 1914 
the defendants took delivery in small quantities of 
sixty-six bales of 20 s and forty-two bdles of 2 ois. On 
9 th July 1914 . the plaintiffs wrote to the defendants to 
arrange to take immediate delivery of the remaining 
ninety-two bales. On 13 th January 1915 , the plaintiffs 
gave the notice to the defendants that if they did not 
take deliverj within twelve, days they would resell the 
bales by public auction. On loth of Februaiy 1915 , 
the bales w’cre sold by auction and they realised 
Ks. 9 , 951 -—r —6 against the contract price of 
Rs. 14 , 946 - 1-6 leaving a difference of Ks. 4 , 995 . The 
plaintiffs claimed from the defendants this amount 
together with interest and godown rent and fire insur¬ 
ance as per terms of the contract, in all Rs. 5 » 858 * 6 “ 3 . 
The defendants replied that under the contract, the 
delivery was to be in October-November 1913 that the 
d fendants were ready and willing to take delivery of 
the bales but as the bales were not ready the plain¬ 
tiffs were not in a position to give delivery and the de¬ 
fendants therefore repudiated their liability in the 
matter. The plaintiffs having sued the defendants to 
recover the amount. Helds (i) that, as there was no 
evidence to show that the terms of the contract were 
altered by mutual consent and therefore the contract 
remained inexistence after the end of November as 
altered by the parties, the Court could nofsay what 
was the altered contract ; ( 2 ) that whenever after the 
end of November 1913 the defendants asked for de¬ 
livery it was optional to the plaintiffs to give them 
delivery and if the plaintiffs chose to give them deli¬ 
very at the rates mentioned in the previous contract, 
that was a separate transaction; and the Court could 
not imply from the plaintiffs having given delivery of 
some bales in December 1913 to the defendants, that 
the parties had entered into a new contract whereby 
the plaintiffs agreed to give delivery to the defendants 
of the remaining bales according as the defendants 
should choose to ask for them, ( 3 ) that the Court 
could only read the contract according to the plain 
intention of the words in the written contract, and that 
as the parties did nothing under the contract within 
the contiact period, the written contract thereby came 
to an end. (Macleod, J.) THE PHOENIX MILLS, 
Ltd. V, Madhav Das RUPCHaND. 69 I, C- 9 : 

24 Bom. I. R. 142. 

'' “■ “S. fib—Waiver Contraet for sale—^ Time 
made essence of contract—Waiver—Parties continuing 
negotiations for completion of the contract—Time 
ceases to be of essence of contract—Extension of time 
does not change the character of its being of the 
essence. 

Purchaser may by his conduct waive although time 
is made the essence of the contract and where the 
time is once allowed to pass and parties continue to 
negotiate for completing the purchase then time no 
longer remains the essence of the contract. But simple 
extension of time without anything more amounts 
only to a w'aiver to the extent of substituting such 
extended time for the original time and does not des¬ 
troy the essential character of the time. (Chatteriee 
and Cuming, JJ.) KaMAL KRISHNA KUNDU v. 
ChaTURBHUJ DaSSa. 78 I. C. 962 : 

„ „ _ A^ I. R. 1925 Cai- 324. 

^— S. 55— 7’^^/ of—Time being essence of con¬ 
tract — Waiver — Notice, 

In a contract to supply wagons, the price was to be 
made in 3 instalments, the last being on delivery 
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There u.is default in payment of the second instal¬ 
ment. still a number of wagotis were completed and 
delivered, //r/d. such delivery showed time was not 
of the essence of the contract. It is open to the par¬ 
ties in such a case to give reasonable notice of the 
d<»fault and is made lime the essence of the contract. 
(S.vfdersof:, C. /. Hirhard on. /.)RURN AND CO. 

M l), zc Thakuk Saheh of Morvi. 

28 C. W. N. 104: A I. R. 1924 Cal. 427 : 83 . C. 260. 

_S. 55 _ Contract for sale of immoveable prop' 

ertv—Time is not cesctitial. 

In a contract for the sal*^ of immoveable property 
time is not of the essence of the contract. \Shadi Lai. 
C. J. and Harrison. /.) Sr[ KAM r. KlDARI PRASAD 

CHEDDl Lai.. 6 30® .'aoVT ^dQl" 

26 Punj. L. R. 488 ; A. I. R. 1925 lah. 481. 

•- S. fih^hffcct of rescission. 

The vendors cannot rescind a contract by reselling 
the goods and thus putting an end 10 the Arbitration 
clause. {Shadi Lai. C. J. and Campbell. /.) URM JAI 
NaRAIN e/. FIRM NARAYAN DAS. 3 L. 286: 

A. I. R. 1922 Lah. 369. 

—“S. bb^Contrac! to sell— Delay—Rescission — 


Liability- , , 

Under a contract for the sale of >arn, the goods were 

to be delivered on steamer at Madras in July, August 
and September, in three shipments. No yarn ship¬ 

ped in July and August but ten bales were shipped to¬ 
gether in September. The defendant had rnade no 
complaint of even the delays in the deliveries but just 
before the tender of the goods, gave notice to the 
plaintifts of his intention to put an end to the entire 
contract. In a suit by plff. for damages for breach of 

the contract: //tfA/, the paitial breach did not go to 

the root of the contract, as by non-delivery of the 
thing contracted for, the whole object of the contract 
was not frustrated. Hence defendant was not entitled 
to rescind the entire contract but plaintiffs should be 1 
awarded damages in respect of the bales allocated for 
the September shipment, (.-fy/w, Offg. C. / ’ 

Odgers. J.) MESSRS SWAMI & CO. v, VUN 

KATASUBBIAH. 69 I. C. 41: (1922) M W, N. 47. 
_S. bb—Sale of land—Time essence of contract 

—Sale of immoveable property. 

In contracts for the sale of immoveable properly, 
time is not ordinarily considered to be of the essence 
of the contract unless there is anything in the express 
stipulation between the parties, the nature of the pro¬ 
perty and the surrounding circumstances which would 
make it inequitable to apply the rule. ^Wallis. C. J. 
attd Odgers. J.) SURl CHETI V KaNGANATHAN C HE- 
ITY J'. GaDALA PARTHASARTHV. 

18 L. W. 77: (1921) M. W. N. 94: 61 1 C. 457: 

29 M L. T. 67: 40 M. L J. 13. 

_S. bb—l^yaiver—Mere delay is ftot—Delay is 

immaterial where time is not essence of contract—Un¬ 
due delay coupled with notice by other party will bar 
equitable relief. 

Mere delay on the part of a party to the contract 
should not be taken to amount to waiver or abandon¬ 
ment by him. Unless the parlies have e.xpressly or im¬ 
pliedly by their conduct, made time the essence of the 
contract, delay is no valid plea in a suit on contract. 
Undue delay on the part of one party to a contract 

coupled with reasonable notice given to him by the 

other par'y will disentitle the pyty delaying from 
claiming any relief in equity. {Kinhhcde. A. J. C.) 
ABDUL Majid Khan v. Halappa. 

82 1. C. 108: A. I. R. 1925 Nag. 58. 

_—S. 55— Test—Agreement for rc^purchase— 

Time is essence. 

In an agreemenl for re-purchase time is of the 
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essence of the contract. {May Oung and Duchworih. 

yy.) maung Walla r*. mg Shwe Gun. 

1 R. 472 : 2 Bur. L. J. 188: A. I. R 1924 Rang. 67. 

-8. bb—Sale of land—Option to repurchase 

land under contract of sale—Time if of the essence of 
the contract. 

Though in the case of a contract for sale of land, 
lime may or may not be of the essence of the conliact 
in the case of an option for repurchase before a fixed 
date, time is of the essence and option must be exerci¬ 
sed before that date. 42 Mad. 802 : 30 M. L. J. 186 
{Mating Kin. J.') MaUNG POYIN v. MaUNG 
Shwe Kin. H L. B. R. 441 -. 70 I. C. 126 : 

1 Bur. L. J. 167: A. I. R. 1923 Rang. 42. 

_S. 85, Cl. 2— Effect of failure—Contract for 

completion of building 'work 'within stipulated period — 
Default — Damages. 

Where under a building contract it was agreed that 
the work was to be completed within 4 months and 
a fine of Rs. 5 -was to be paid for every day after the 
date that the work remained incomplete. Held.\lnzx 
time was not of the essence of the contract in the 
case. The very fact that a penalty was stipulated for 
in case of failure to complete the work within the 
stipulated time indicated that in case of such failure 
it was not the avoidance of the contract that was 
contemplated but acceptance of performance after 
the stipulated time subject to payment of damages 
whicli were fixed. {Kotwal. A. J C'.) ROBERTS v. 
SHAIKH HVDER. 6 N L. J. 91 : 69 I. C. 894: 

A. I. R. 1923 Nag 140. 

S. 66 — "Becomes Impossible I 


Where a contract for supply of coal within a certain 
time was entered into by the defendants but failed to 
make the delivery in accordance with its terms owing to 
Government restriction on the transport of coal from 

collieries but it was admitted that coal was available 

and could be purchased in the local market. Held, as 
the contract had not become impossible of perform¬ 
ance the defendants are liable to the plaintiffs for the 
damages claimed by them. {Atkinson. J.) KeSHAV 

Lal Brothers and Co. i*. Diwan Chand and 
Co 50 I. A 142: 74 I. C. 396; 26 Bom. L. R. 864 
27 C. W. N. 974: 47 B. 663: 33 M. L. T. 842 
IP L. R. 434 : 1923 M. W. N. 683 
A. I. R. 1923 P. C 105 (P. C.) : 45 M. L. J. 630. 

,_Ss. 56 and ^b—Becomes /mpossihle—Contract 

of lease. . . , ^ 

W'here in a contract to lease lands, the performance 

of contract becomes impossible by acquisition of land 
bv Government, the promisee is entitled to compensa¬ 
tion for loss.(/?rwr/Vf, y.) Muhammad 
MlRRl 20 A L. J. 41: 66 I. C 283: L R. 3 A. 676: 

_S 56 — Becomes impossible — Frustration. 

Per Richardson. S. 56 of the Contract Act is 
applicable only to the physical impossibility and there¬ 
fore does not cover every case of frustration. S. 9 how¬ 
ever recognises that promises may be implied. (A-twrfrr- 
son. C. J. and Richardson. /.) OOWRI 
AOARWALLA r. MOITRA. 70 LC. 879: 

26 C. W. H. 673. 

-S. 66 -‘ Be comes Impossible*—When a dis* 

charge—Economic unprofitableness—Rise in freight 
Force majeure. 

Impossibility as an excuse for nomperformance ot a 
contract, must be a ph>-siclal or iegal impossibility and 
not merely an impossibility with reference to the ability 
and circumstances of the promisor, a mere ewnomic 
unprofitableness is not equivalent to impossibility of 
performance; but a rise in freights may be equivalent 
to such a scarcity of ships as’to amount to physical 
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impossibility. The expression 'force maicure' has n)ore 
extensive meaning than W/ of God' or ‘rvi maior' 

though It mav not include all 

fUi. i u- you cannot 

prevent and for \Nhich you are not responsible.’’ {Moy 

tiv ’ y.> OuilhAV r. ramjus 

Kay. ^ 63 I. C. 267: 33 C. L. J. 151. 

,, jr“®' of contract bccomini; imfossi^ 

ole—Contract does not l>ecome void 

When a portion of the coniiact becomes incapable 
of performance the contract does not becon.e void or 
unenforceable. ( , 903 ) = K. B. 683 Foil. Plaintiffs pur¬ 
chased from a Distnct Board, the right to collect tolls 
at certmn toll gates. 0,vmg to a Government ordinance 
the traffic of food grams was stopped and plaintiffs 
suffered loss 1 he traffic of food grains was not the 
only raffic that passed the toll gates. Held, that the 

^the purchase money from 
the District Board, (/devadoss, /,) PresideN'I', D. B. 

0 . KANAR.A z\ SaNTHAF’Pa. 86 I, c. 362 : 

A. I. B. 1925 Mad. 907. 

T-3®* niajeure— 6 '. /. Contract to 

shtpgoods of particular branchestcamer commandeer- 
ed for war Impossibiiity to procure touna^^ in other 
steamers-^" Force majeure” arises. 

The defendant entered into a contract on C. I. F. 
terms to ship certain goods of a certain brand to a 
certain port in a certain period. The contract contained 
a force maieurc clause which e.xenipted the parties 
from liability in case of war, revolution, strikes, epide¬ 
mics and other unforeseen circumstances which migJit 
prevent the goods from reaching the port of embarka¬ 
tion or from being shipped or despatched. The defend- 
ant b^ked the necessary tonnage on a certain steam- 
^ip. But the steamer was commandeered by the 
Government for purposes connected with the War of 
19*4* In spite of his best endeavours, the defendant 
^as unable to obtain accommodation for that cargo 
on any other steamer leaving the ports from which the 
goods to be sent were usually shipped and calling at 
the port mentioned in the contract in the period stipu¬ 
lated therein. Held, that the defendant was prevented 
by/ort-ir within the meaning of the contract, 

from performing his contcact and that he was not 
liable for damages for the non-performance of the 
contract. The defendant could not have ful611ed the 
contract by trying to purchase the articles in some 
other market and supplying the plaintiffs, because the 
contract was on C. I. F. terms and in respect of goods 
of a particular brand to be ^elected by the defendant 
and the plaintiffs could not be compelled to accept 
goods when the requirements of the contract were not 
strictly satisfied. The meaning of the term "'Force 
majeure'* discussed. Per Srinivasa Aiyangar , J. —In 
cases of force maieure it is not sufficient for the con¬ 
tracting party to point to something in the nature of a 
force maieure and seek to escape Hability.lt is absolute¬ 
ly nec^sary to go further and establish by satisfac¬ 
tory evidence that the circum.stance or occurrence 
which ia called force maieure was the real cause, which 
prevented the performance of the contract. In the 
circumstances such as were present in the case on hand, 
when a commercial man finds himself face to face 
with an upsetting of his plans and calculations brought 
about by force maieure he is not bound to prove more 
than that he made his best endeavoui-s as a man of 
ordinary prudence would and should, who was anxious 
to procure some tonnage for himself in such circum¬ 
stances, {^Spencer and Srinivasa Aiyangar, J J.) KD- 

mund Bendit Fdgar Raphael Prudhoimme. 

48 Mad. 538 : 87 I. C. 681: A. I. E 1925 Mad. 626 : 

48 M. L. J. 374 
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—;-'S. 66 — Applicability ~Impossibiiity due to 

default of contracting Party. 

S. ,^ 6 , Contract Act, has no application to a case 
where the impossibility is due to the default of the 
j contracting party himself. (,Ross and Das, //.) 

Banarsi Prasad Mohi-ud-din Ahmed. 

3 Pat. 581: A. I. B. 1924 Pat. 586. 

; " ■*" Ss. 56, 35 (2)— "Becomes impossible'-—Surety 
j for production of iudgment-debtor — Imprisonment — 

' Effect. 

here a person stands surely to produce a pei’Son 
in Court on a particular day, but by that time the per¬ 
son had been convicted and lodged in jail, the promise 
becomes impossible to perform and the agreement be¬ 
comes void. The agreement is not one falling under 
the second part of S* 35 of the Contract Act* (^Mac- 
Ceil . J. c.) Maung Ky We v. Maung San Tin. 

4 T7. B. K. 99 : 1 Bur. L. J. 236 : 70.1. C. 870 • 

A. I. R. 1923 Rang. 26. 

* —^ 6 — ^PP^epriation — Principles. 

A creditor is entitled to appropriate an indefinite 
payment to the payment of interest. A debtor may 
stipulate that a payment should be applied to the prin¬ 
cipal. If the creditor accepts the money he must 
appropriate it in the manner directed by the debtor If 
he IS not willing so to receive it he must return the 
money. {Lord Dunedin.) TEEKAftr ChanD v. 
Radha Kishen. 14 L. W. 391 : 26 C. W. N. 153 • 

63 I. C. 904 : 30 M. L. T. 39 : 
(1921) M. W. N. 411 (P. C.) 

7- 77^^' Ql—Decree debt—Payment of por- 

tion—Ho7v to be appropriated-Principal or intertst. 

In the absence of any agreement to the contrary, 
payments made by a judgment-debtor have first to be 

appropriated towards the interest and the balance of 

the payment, if any, is then to be credited to the prin¬ 
cipal. 6 i of the Contract Act do not*^ ex¬ 

pressly deal with interest, but the principle underlying 
^ese sections can well apply to interest as well. 8 B^ 

Rihj)? Prasad astd 

y/.) Malik Mokhtar Ahmed e/. mt 
Bibi Rahim Unnissa Begum. 67 I c 606 - 

4 P. L. T. 58 : 1922 P. H. C. C. 66 i 

A. I. R. 1922 Pat. 369. 

T Payment by ioint debtor. 

l ayment by joint-debtor with discretion to adiust it 
against joint debt extinguishes same ipso facto igainst 
all the debtors and any arrangement subsequently^ome 
to between the creditor and the person who paid can- 

no revive the joint liability. The creditor^has the 
th^ dir accept the payment at all with 

the direction as to appropriation. But once he accents 

the payment he must obey the direcrion and even 

payments under protest, he will still 
be liable. {Lentaigne and Carr, JJ\ f D 

^ K-M.A.C.CHETTyr.RM. ^ 2 Log 

82 I. C. 660 : A. I. R. 1925 Rang. 4. 

7~r~77^' and interest both due~~/n- 

<iefintte Payment by debtor-creditor -whether entitled 

! ^PP^^Pf'J^^lf to interest- Course to be foiloj^ed bv 
creditor tf oy 


creditor H dcHor^. 

tries in the <^^>iGor s bock indicative of acceptance of 
debtor's appropriation. •‘pcance of 

principal and interest are owed is 

entitled to appropriate any indefinite payment whirh 

he gets from a debtor to the payment of interest A 
debtor might in making a payment stipulate that it 
was to be applied only to principal. If he did so the 
creditor need not accept the payment on these terms 
but then he must give back the money or the cheque 
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by which the money is proffered. If he accepts it he 
would then be bound by the appropriation proposed b) 
the debtor. That entries in the books of the crediioi 
mav be taken as indicative of agreement to a proposed 
appropriation by the debtor need not be denied and^s 
in accordance with the law as above stated 26 C. 
W N 33 (P. C.) Foil U'Ord Dunedtn.) NEMI 

CHAND.. HADHaKISHEN.^^ ^ ^ 

A. I. K. 1922 P. C. 26 (P. C.). 
S. Q(i—Cr€dilor may apply payment to any 
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Z^eLTTun^s debtor l.a, appropr.ated payment 
to any partict*lar debt. 

Where there are two bills and the amount paid by 
the debtor does not even cover the first bill, neverthe¬ 
less the creditor is in law entitled to credit the pay¬ 
ment to lioth the bills so as to save, if necessary, 
limitation in respect of each, unless an appropriation 
has been made by the person making the payment 

{Buckiand.J.) Maurice ^^AYAHAS z/. Morley^ 

29 C. W. N. 496 : 87 I. C. 508 : A. I- E- 192o Cal. 937. 

—Ss 60, ^\^lustalment—Decree—!merest. 


The decree-holder in the case of an instalment decree 
has the right to appropriate the payments first towards 
satisfaction of the interest due to him under sections 
60 . 6 i, Contract Act. There is no distinction between 
an ordinary decree and an instalment decree. \J%uata 
Pratad and Rot. BakCEAV . Ml. DHAKOE.. 

A. I. E. 1923 Pat. 322. 
_s. 61_ Prituipal and interest due — No defi- 
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-8.61— Appropriation of payments — Rule css 

to. 

Under S. 6i, Contract Act, where neither party 
makes any appropriation, payments are to be applied 
in the discharge of debts in order of time. {^Ross^ /.) 
FIRM AMRIT PAIYAR BILAT MANDAL V. FIRM 
SUNDAR Ram RamphaL Ram. 78 I.C. 910 (Pat.). 

S. 61— Creditor can appropriate in absence of 
presumed or express intention of debtor. 

A creditor can appropriate a payment made by the 
debtor towards payment of his debts and accepted by 
the creditor as such in the absence of any express or 
presumed intentions of the debtor to the contrary t 
but ex post facto appropriation of payment by the ere 
ditor cannot prevail. \Rupchand Bilaram and Ken^ 
nedv A. 7. Cs.) FIRM OF HUDHURAM v. KiMAT- 
RAL BhOJRaJ. 84 I.C. 672: A.l.E. 1924 Sind 137. 

_S. 62 — Essentials of novation—Partnership 

—Debt due by—Mortgage by one of partners for-^ 

no extinguishment of firm's debt or 

release of partners' liability for it. 

Where during the continuance of a partnership one 
of the partners executed to a creditor of the firm a 
mortgage to secure, inter alia, the debt due to him 
from the firm, held that the mortgage did not work 
either as a novation of the firm’s debt to tne creditor 
or a release of any of the partners from full liability 
in respect of it. {Lord Blanesburgh,) VeeraPPA 

CHETTY V. arunachalam Chetty. 

26 Bom. L. E. 661 : (1924) M. W. N. 659 : 
20 L. W. 368 : 35 M. L. T. 161 : 29 C. W. N, 438 : 
A. I. E. 1924 P. C. 192: 47 M. L J. 168 (P. C.). 

S. Effect of novation—Contract—Rescis' 


nite appropriations. . . » 

Where moneys are received by the creditor without 
anv definite appropriation on either side, the money so 
received must first be applied in 

rr:; ‘ 

A^7o'l WA. L. J. 465 : 23 Bom L K 644 

33 C. L. J. 447 : 14 L. W. 25 
(1921) M W. N. 347 : 3 U. P. L. E. 27 

611 C. 31 : 26 C. W. N. 33 
40 M. L. J. 649 (P. C.). 

•S. 61 —Time barred items. 


Where there is a running account there is no reason 
why the payments within three yeare should not be 
treated as appropriated to the satisfaction of the ear¬ 
lier advances even though these advances may be 
time-barred at the date of the suit or at the «t 

the payment, {Shah, C. /. 

» AnnaPPA. 47 Bom. 128 : 24 Bom. L. R. • 
V. ANNAFt-A. ^ J ^ jggg Bom. 82. 

•S. 61— Debts of e^iual standing. 


Per Daniils, A. J. C. —It is only where the debts 
are of equal standing in point of time that t^he pay¬ 
ment is to be applied in discharge of each propor¬ 
tionately. There is no authority for the suggestion 
that the money should be applied first in payment of 

the most onerous debt. . 

Per Ashworth, A. 7- C. :-Notwithstanding 

anything in Section 6i of the Contiact Act, in 

the absence of appropriation, payments of surpluses 

should be appropriated to interest before they are 

appropriated to principal of any 

VKanhaiya Lai, 7. C.. Daniels and Ashworth. 

A J Cj.) SaRSUTI PRASAD V, EHTISHAM ALI. 

/5 0 c 349 : 77 I. C. 310 : A. I. E. 1923 Oudh 123 


Sion —Stipulation empowering a party to rescind — 

Legality of. , . 

Parties to a contract may stipulate that one or both 

of them shall have the power to rescind the contract 
on the happening of some specified contingency. Such 
a stipulation is to be construed according to its natural 
meaning ; subject to the principle of law that a party 
shall not take advantage of bis own wrong, 1919 A. C. 

I Ref. The mere fact that the option to rescind the 
contract is not made dependent on the happening of 
any specified contingency, but an option to terminate 
the contract for any reasons whatsoever does not ren¬ 
der the contract void for want of mutuality. {Mulla^ 

/ ^ CHOTALAL l.ALLUBAl V CHAMPSEY UMERSEY 

and sons. 24 Bom. L. B. 877 : 75 I. C. 238 t 

and »uiNa. ^ J ^ Bom. 76. 

_ 3 ^ 32 —Invalid novation — Insufficiently 

stamped hundi—Effect of—Suit on original cause of 

action. , , . . 

Where an insufficiently stamped hundi was given in 

renewal of a prior hundi, the plaintiff could fall back 

on the prior hundi. The giving of the second hundi 

would have operated as a discharge of the nret one 

only if the new contract could have been legally .en- 
forced and as the plff. could not sue on the second 
hundi as being unstamped, he could fall back on the 
fiist one ; and S. 62 of the Contract Act was no tar 
to his doing so. 27 540 Rel- (^/ar/i«<ra«, 7.) 

SUNDAR Das V. PURAN SiNGH. 

67 I. C. 856 : A. I. R. 1922 Lah. 66 . 


_ 3 , 02_ Effect of novation—Substituted con¬ 
tract falling through— Rescission— Right to enforce 

old contract, , - 

Where a debtor has disabled himself from perform¬ 
ing his promise under a later contract which had been 
intended to be a substitute for an earlier one it isop^ 
to the creditor to enforce the earlier contract rescind 


1749 


CIVIL, CRIMINAL & REVENUE 


1750 


CONTRACT ACT, S. 62. 

Contract Act is no bar. 
66 P, k. 1888 Foil. : 15 P. W. R. , 9,8 : 63 P. R, 1917 : 

53 P- R. igi 6 : 41 Cal. 137 Dist. {.Wilberforct and 
Martineau, //.) NaJaF ShaH v. RaNGU RaM. 

_ 66 I. C. 47 : 2 t&h. 328. 

M —Decree on compromise—Compromise 

Itself Statins' that suck decree should be oKtained — 
Decree supersedes compromise. 

Whether an earlier contract is superseded by a later 
contract, on account of a certain alteration, depends on 
whether the parties intended to rescind the original 
contract. It is possible to vaty a term of an original 
contract by a subsequent parol contract in such a way 
as,to keep alive the original contract. Where a 
decree was passed on a compromise : Heldy that the 
decree and not the compromise in the decree bound 
the parlies especially in view of the parties’ intention 
indicated in the compromise preceding the decree 
Itself, that a decree should be obtained on the basis 
of the compromise. {Spencer, O/fg. C. J. and Srini¬ 
vasa Aiyangar, /.) ARUNACHaLLAM ChETTI v. 
K. R. Sethupathi. 22 L. W. 195 • 

A. I. R. 1925 Mad. 1260. 

S, 62 —Lease originally i?t manager's name — 
Adding one coparcener's name does not give rise to new 
lease. 

The mere circumstance that a coparcener’s name is 
added to the name of the manager, while getting the 
lease confirmed by the widow of the lessor after his 
death does not make the lease a new one. {Madha^ 
van Nair, /.) ElaGaN v. NaNJaPPAN. 

« R- 1925 Mad. 919. 

S. 62“ £,ffect of nervation—There can be nova¬ 
tion even after breach. 

Under S. 62 of the Act, there can be an agreement 
to cancel or vary the old contract or substitute a new 
contract, even after the breach of the original con¬ 
tact. 15 Cal. 319 Dbs. from. {Ayling, O. C. J. and 
Odgers, /.) K. M, P. R. N. FIRM v. ThePERUMaL 
Chetty. 14 L. W. 660 : (1921) M. W. N. 861 : 

45 Mad. 180 ; 67 I. C. 905 : 31 M L. T 478 • 
A. I.^R. 1922 Mad. 314 : 42 M. L. J. 236^ 

• S. 62— Debtor's undertaking at creditor's 

request to Pay a debt to a third Person operates as sub¬ 
stitution of new contract based an consideration of ori¬ 
ginal creditor'i forbearance to sue debtor. 

If the promiser being requested by the promisee, 
agrees to pay the debt to a third party, the original 
contract is replaced by a new one and the original 
promisee cannot enforce his claim against the pro¬ 
miser, The substituted contract is supported on this 
consideration, namely, the original promisee’s forbear¬ 
ance to demand the payment from the promiser. 
(ATinkhede, A- J, C.) GaNAPATI v. JaIRAM. 

81 I. C. 1019 r A. I. R. 1925 Nag. 66 (2). 
- “S, 62— Merge} — Debt on haickitta — Mort¬ 
gage for the same debt. 

Whether the parties agreed to substitute one con¬ 
tract for the other under Section 62 of the Contract 
Act is a question of fact and intention. Where a 
mortgage was executed for the purpose of securing 
the amount lent on a hatchitta, held that the original 
debt had not become merged in the mortgage deed. 
{Buckland, /.) RaMLAL MuRLIDHAR v. JOGENDRA 

Krishna Roy. 30 c. w., n. 68 . 

. ——S. 62^— If the new contract that is substituted 
for the original om turned out to be void-, the latter 
cannot be enforced unless there is express <sba}idonment 
of rights under old contract—Mere returning of mort¬ 
gage deed when a registered deed of surrender is taken 
in lieu of the mortgage, is ^no( abandonment so as to 
debar-dho enforcement of the mortgage when the sur' 


CONTRACT ACT. S. 62. 
render is set aside. 

What is needed or essential for a novation is the 
wiping out of the original contract as well as the 
creation of a new valid contract. If the new agree¬ 
ment is held or declared by law to be in contraven¬ 
tion of the provisions of any statute it is not contract 
and therefore it cannot serve as }iovatio, and the origi¬ 
nal contract continues unless the rights thereunder are 
expressly abandoned. Where a mortgagee accepts a 
registered surrender of a portion of the land in lieu of 
the mortgage and hands over to the mortgagor the 
mortgage bond and where subsequently the surrender 
is set aside by the Court, the mortgagee’s action in 
returning the mortgage deed to the mortgagor is not 
abandonment of his rights under the original mort¬ 
gage and he can enforce the same. Case-law’ 
discussed. (KUnkhede, A. J. C.) GaNaPaT v. 
MaHADEO. 85 I. C. 264 ; A. I. R. 1925 Nag. 26. 

-S. 62— Essentials of novatio}t—-Settlemoit of 

damages is not fiovation. 

Where the contract subsisted and had failed the 
cause of action would be the failuie of the contract. 
The settlement that a certain amount of money was 
payable for the failure is not a new contract. 
\Prideaux, A. J. C.) KaMAL NaKAYANA v. 
BaNIRAM. 75 I. C. 440 : A. I. R. 1923 Nag. 332, 

' ”S, 62— Essesit/als of novation—Mortgage 

Sale with a view to discharge mortgage—Nature of 
the trafisactio}}. 

A suit was brought for foreclosure of a mortgage 
executed on 14 th of August 1908 . It was of the 
simplest possible character, being a claim for the 
amount still due on the mortgage after making allow¬ 
ance for a payment of Rs, 9,000 made on 17 th 
October 1917 * On that date the mortgagor sold a 
portion of the property and paid the Rs. 9,000 he 
received for the sale to the mortgagees towards satis¬ 
faction of the mortgage-debt. The purchasers 
happened to be the mortgagee?. The mortgagor 
originally agreed to sell the property for Rs. 9.000 on 
the 9 th January 1916 , and he agreed also that the 
purchaser might retain enough of the purchase-money 
to pay off the mortgage. But the defendant mort¬ 
gagor did not carry out his agreement till he was 
compelled to do so by a decree of a Civil Court in a 
suit instituted under the Specific Relief Act. The 
sale-deed was eventually executed by the Court for 
him on 17 th October 1917 , by which time the amount 
due on the mortgage was considerably in excess of 
Rs. 9 , 000 . Held the effect of the sale was not to 
relieve the mortgagor of his liability to pay the mort¬ 
gage ^Cisx {H alii fax, A. /. C) NaRAYAN 

Venkata Rao. 72 i r 0.00 

_ 3 62 Z // A. I E. 1923 Nag. 213 ; 

S. X>£—Limitation starts from breach of new 

Promise. 

Where there is novation of contract a fresh and 
independent cause of action accrues on the day on 
which the new promise is broken. {Dalai. / r 
Mendi Lal z-. Ram Chander, '' 

« _ A. I. R. 1925 Oudh 632 ( 2 ). 

Test is intention of parties and not 
dissimilarity of terms. 

The essence of the innovation of a contract lies not 
in the dissimilarity of the terms between the old 
and the new contract but in the intention of the par¬ 
ties to supersede the old by the new. {Wazir Hasan 

A. J. C.) Baldeo V. B. Sher Bahadur Khan 

74 I. C. 42 : A. I. R. 1924 Qvdh 169. 

6 - 62 —No novation takes place without the 


substitution of a fresh contract for the original one 
When a contract is novated there is a fresh contract 
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coming into existence directly or by implication in 
place of the original contract. Hence the fact of the 
holders of a perpetual and heritable grant, partition¬ 
ing subsequent to the grant, the subject-matter of the 
grant without reference to the grantor, so as to entitle 
the respective heirs to the specific properties, does not 
invite the operation of the principle of novation. 
U'ujala Pramd .ind Macphctson. //.) ^^PAUL OJHA 
- RAMADHAK s.ngh. ^ ^ ^ 

—— S. 62— \ ew contract. 

A compromise decree passed in the suit based on a 
mortgage, does not create a new contract. 4 b L. 70 
and 10 C. W. N. 1228 List. ^Mul/tck and Ktihoant 
^nkav fJ ) ISHAN CHANDRA V. NILRATAN. 

J323 p H. C. C. 184 : 72 I. 0^1049 : 

1 P. L. R. 217 : 4 P. L. T. 311 • 

A. I. R. 1623 Pat. 376. 

_S. 62 — "Crons contracts'' no extinction by 

Process of novatio takes place. 

In the case of cross contracts ” the second con¬ 
tract does not operate to extinguish the first contract 

completely nor is ;t effective of a mroatio. ^ he two 

contracts are distinct and separate and the fact that 
the parties intended only to pay differences does not 
extinguish Uiem. Where cross contracts contain a 
submission clause and they are settled, failure to pay 
the amount found due by Mich settlement is referable 
to such arbitration, but if the parties to a contract 
in which there is a submissUm clause, settle the 
amount due under it and the party who has to pay such 
amount enters in the cash book details showing the 

Dayment of the amount due from him m cash in lull 

settlement and discharge of the contract and showing 

that he has received a dusti or temporary loan of the 

amount from the othe party such entry gives rise to a 

new and separate cause of action and can completely 

answer a suit on the original cause of action. In any 

case the settlement has the effect of a novatio and 

precludes the parties from resorting to arbitratiori 

uuder the submission clausu contained in the on^nal 

contract. {Pupekand BHaram. A. /. C.) KiSHIi 

PURSUM\b v. MENGHR.aJ KHI.ALDA8- 
DAS FURibMA ^ ^ ^ J ^ 

___S. 63— A 'ceptance of performance — C/te>/nc 

for smaller amount accepted and cashed—Eft ect of. 

Defendant sent a cheque to plff. for a poition of the 
^;um claimed by the latter with a condition that this 
um "being paid in full discharge of the tota 
'amount due to plff. The plff. retained the cheque and 
elTenUally cashed it. Two days after cashing the 

cheque, plff. \vrote to the deft, that the cheque had 

been cashed but he did not agree to receive the 
amount in full discharge of the payment of the sum 
due to him. that the mere fact that the plff. 

retained the cheque and cashed it 

time refused to receive the amount in full discharge 
of the payment of his debt, does not raise any conclu¬ 
sive presumption that had accepted it as^a 

conditional offer made by deft. 6 A. L. J. 67 . -2 
O R D 610 Ref. {Stuart and Sulatman, /J.) 

RA<;nEO Ram Sarup v. Dilsukhrai Sewak Ram. 
20 A L J. 717 : L. R. 3 A. 548 : 68 I. C. 783 : 

44 A. 718 : A. I. R. 1922 All. 461. 

■8. 63 —Scope of. 
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_8. 63 — Promisee~-Nflt bound to accept Part 

performance. 

\ promisee is not bound to accept pari performance 
of a contract. {Le Rossignol and PVtlbefforce, //.) 

Shams Din Mehr Baksh f. Mdhamed Khalil. 

59 I.C. 971:3 Iah;L. J. 141. 
__S. 63 — Waiver—Evidence of—Mortgage'-- 

Discharge of. ... 

W'aiver may be evidenced by conduct inconsistent 

with the continuance of the rights waived. There is 
nothing in law to prevent a discharge by acceptance 
of something in lieu of the performance of the con¬ 
tract. { Pyideanx. A.J. Cf) KaWA DaJI GaNGA- 
RAM. 

_^S. 6^—Promisor accepting cash from pro' 

rnisec—Breach of contract — Effect. ^ 

Where a party to a contract of marriage having 
accepted cash and jewels repudiates the marriage he 
is bound to return what he has taken. 15 Cal. 319 * 
{Coutts and BucknilP J/.) MATHURA PRASAD 
SINGH V. SaTYA NARAIN PRAS.4D SAHAI. 

65 I. C. 812 (Pat.). 

— 8 s. 64 and Minor's property—Sale by 


step^mother—Purchase money applied in discharging 
mortgage executed by minor's father Marriage ex‘ 
pcnseslf minor defrayed out of the money—Sale can 

be set aside but purchase money must be refunded— 
Guardian and Ward — SP. Pel. Act, S. 41* 

Where the step*mother of a minor sold property 
belonging to the minor in order to pay off a mortgage 
executed by his father and to meet the marriage 
penses of the minor, field , that the sale could be 
set aMde at the instance of the minor, but the minor 
\Y,is bound to refund the consideration money. 
{Macleod. C. J. and Crump, J.^ LlMBAJl ^^AVjI 

Rahi KavJI 49 Bom. 676 : 27 Bom. L. R. 621 : 

KAMI KA\ ^ ^ ^ ^ J ^ ^gg 

• g 64 —Alienation by minor—.Alienation set 

aside- Minor's liability to restore benefit received. 

If an alienation is set aside at the instance of the 
alienor on the ground that he was minor at the time 
of alienation, the alienor is not bound to restore the 
benefit received by him except in the case of fraud. 

30 Cal.S 39 (P-C.)and 3 SMad. 1071 

Keshor Singh v. Asa Singh. 60 1. C. 6i9 . 

3 U. P. L. B. (lah.) 94. 

— %\^Voidablc contract—Rescinding—Effect 

of further performance dtspenied with. 

Where an agreement is rescinded its further per 
formance cannot be enforced. S, 64 of the Contract 
Act will apply where an agreement has been rescinded. 
S. 64 is not restricted to contracts voidable under 
S. 40 but extends also to cases of contracts voidable by 
reason of breach under S. 39 . {Lyle and Ashworth, 

A. J. Cs.) mahammad Mumtaz Ali Khan v. 

ALTAFUL RAHMAN. 25 0. C. 

10 0. L. J. 166 : A. I. R. 1922 Oadh 259. 

_Ss. 64 and Qb—A/iilake—Restoration of 

benefit. . , . 

Where the parties are found to have been in 

ignorance of any discrepancy, then it follows that both 

of them were labouring under a mistake of fact ana 

when restoration of one party to his origihal posiUon 

takes place he cannot recover from the 

without surrendering the benefit which he awiv j 

under the mistaken act. This principle is not limited 


o oo c ; /- without surrendering the benebt wmen nc ueriveu 

- - 8 . 63— Scope of. ♦>!»:. mUt-iken act. This principle is not limited 

I S. of the Contract onfy to cases of agreements, which are provided for by 

for his own purposes and 1 Ss ^64 and 65 of the Contract Act but extends even to 

promiser to e.\tend time to his o\ui . ‘ h- rM mclinc to 1 acts commitie l under a common mistake of fact, 

bp an .lorccmcnt ormuUi.il undcrst.uuhng to acts ^^nini \nni:t AhmrD t». FaR* 


rnust be an agreement oj 1 MaQBUL AHMED r. FaR- 

waive, and ) \U 4 U. P. L. R. (J- C-) 6 : 66 I. C. 461 • 

ULLAH V. MESSRS. BEHARl & ^ONS HAl .aLl. 

88 I. C. 912 ; A. I. R. 1923 Lah. 117. 1 


8 0. L. V. 549 J A. I. R. 1932 Ondh 182. 
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-S. 65 —Scope of. 

The section deals with («) agreements and i^h) con¬ 
tracts. S. 65 deals with (a) agreements enforceable by 
law and (^) with agreements not so enforceable. By 
clause (^) of S. 2 an agreement not enforceable by 
law is said to be void. An agreement discovered to 
be void is one discovered to be not enforceable by law 
and on the language of the section, would include an 
agreement that was void in that sense from its incep¬ 
tion as distinct from a contract that becomes void. 
The agreement to sell the right of reversioner is mani¬ 
festly void from its inception, because its subject-matter 
is incapable of being bound by sale. The vendee in 
this case was given the purchase money and interest at 
6 per cent, from the date of suit. (^Sir La<orence Jen¬ 
kins.') HaRNATH KUAR V. INDAR BaHADUR 
Singh. 45 A. 179 : 60 I. A. 69 : 26 0. C. 223 : 

18 1. W. 383 : 2 Pat. I. R. 237 : 37 C. L. J. 346 : 
9 0. L. J. 652 : 27 C. W. N. 949 : 9 0. & A. L. R. 270 : 

71 I. C. 629 ; 33 M. L. T. 216 : 5 P. L. T. 281 : 

A. I. R. 1922 P. C. 403 : 44 M. L. J. 489 (P. C.). 

' S. 65—* Disccz'ercd to he void. * 

A Hindu reversioner to an estate in Oudh sued for a 
declaration that a will alleged to have been made by 
the last male owner directing his widows to adopt was 
invalid and void and obtained a decree to that effect.He 
was also declared entitled to succeed to the estate on 
the death of the last surviving widow. Subsequently 
the reversioner transferred his right to half the estate 
in faxour of the plaintiff’s predecessor-in-title, for a 
consideration of Ks. 25 , 100 —agreeing to put the ven¬ 
dee in proprietary possession of the estate after the 
death of the last surviving widow. In a suit by the 
plaintiff after the death of the widow for recovery of 
the estate or for the purchase money, ffeldy that there 
was no valid transfer of the estate in favour of the 
plaintiff’s predecessor-in-title inasmuch as the vendor 
had at the date of the conveyance a mere spes sncces- 
sionis^ w’hich he could not validly transfer under S. 6 of 
the Transfer of Property Act, that the suit for posses 
sion must therefore fail ; that the plaintiff however 
was entitled to recover the consideration paid for the 
sale with interest thereon from the date of suit : and 
that the case was governed by S. 65 of the Contract 
Act, the cause of action having arisen after the death 
of the last surviving widow when alone the vendee dis¬ 
covered that tire transfer W'as void and unenforceable. 
(Sir j^atarenee Jenkins.) HarnaTH KueR Indra 
BAHADUR Singh. 45 Ail. 179 ; 9 0. I. J. 652 : 

60 I. A, 69 : 37 C. L. J. 346 : 6 P. L. T. 281 : 

27 C. W, N. 949 : 26 0. C. 223 : 71 I. C. 619 : 

2 Pat. L. R. 237 : 33 M. L. T. 216 : 

9 0. & A. L. R. 270 : 18 L. W. 383 : 

A. I. R. 1922 P. C. 403 : 44 M. L. J. 489 (P, C.). 

-““S. 65 —Joint holding—Mortgage by one of the 

tenants—Rights of others. 

In the case of a joint occupancy holding belonging 
to four brothers and mortgaged by some of them with 
possession in favour of another person, one of the 
brothers, who was not a party to the mortgage cannot 
get back possession of the entire holding without pay¬ 
ing the mortgage money on the ground that such a 
mortgage was invalid. 37 A. 779 Kef. (Kankaiya Lal^ 
J.) Shaikh Mudi v. Mohib ali. 

L. R. 5 A. 36 (Rev.) ; 78 I. C. 1022 : 

A. I. R. 1924 A. 746. 
— ■ ■ -Ss.SS and 66 —Becomes void’-^Contrdet of lease 
—Impossibility of performance—Compensation for ad¬ 
vantage received. 

Where by reason of the acquisition of a lower gar¬ 
den by Government under the Land Acquisition Act j 
the plff. lessee was deprived of the garden and the I 
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contract having become impossible of perfoitnance 
under S. 65 of the Contract Act, the plff. was entitled 
to be compensated by the deft, for the lo.ss sustained 
by him. {Banerii, J.) MUHAMMAD HaSHIM 7 /. 
MlSRI. 44 A. 229 : 20 A. L. J. 41 : L. R. 3 A 676 : 

65 I. C. 253 : A. I. R. 1922 All. 6 . 

-Ss 65 and 11— Minor's contract—Section does 

not apply. 

S. 65 has no application to a case where there never 
was or could have been any contract between compe- 
' tent parties, as for instance where one of the parties to 
a contract is a minor. (Macleody C. J. a7id Fawcetty 
J.) MOTI LaL MANSUK KaM Maneklal Daya- 
BHAI. 45 Bom. 225: 59 I.C. 245 (1): 22 Bom. I.R. 1196. 

-——'S. 65 —Retnrfi of purchase money on sale being 

void. 

When the person affected by a voidable transaction 
seeks to avoid its consequence, he is in the position of 
a person who seeks equity and he must do equity. 
Thus not only can he not ignore the transaction but 
he must offer to reimburse the prior transferee whose 
money has benefited the transferor. 3 C. L. J. 260 ; 
21 C. W. N. 63 ; 16 C. L. J. 537 Foil. (Mukerfi a^id 
Cuming, JJ.) VijENDRA MOHUN SaRMA v. MaNA- 
RAMA DaSI. 36 C. I. J. 326 ; 49 C. 911 : 

A. I. R. 1922 Cal. 160. 

--S. 65— Applicability—Agrecfnent void to the 

kno-i'ledge of both parties. 

S. 65 does not apply to an agreement which at its 
very inception is known to be void to both parties. 
(Shadi Lai, C. J. and Zafar AH, J.) FIRM Prabha 
Mal—Ghula Mal V. Firm Babu Ham—Bashes- 
her Das. 89 I. C. 684. 

'■ —S. 65— I'endor unable to complete sale because 

of his defective title—Defect known to buyer—Buyer is 
CJititled to refund of earnest money paid to vendor but 
fiot to interest thereon — Sp. Rel. Act, S. 18 
i Where under an agreement for the sale of immove¬ 
able property the vendee pays to the vendor a sum of 
money as earnest money, and the vendor is subsequent¬ 
ly found to be unable to convey a valid title because 
of the property being ancestral and there being a minor 
co-parcener concerned in the property and the transac¬ 
tion falls through for this reason, the vendee though 
aware of the defect in the title of the vendor is entit¬ 
led to refund of the earnest money but is not entitled 
to claim interest or damages in lieu of interest on the 
earnest money. (Broadway and Abdul Quadir, JJ,) 

Lachhman Das v. Jowahir Singh. 

44 P. I. R. 1922 : 70 I. C. 250 : 

A. I. R. 1924 Lah. 476. 

S. 65 —Becomes void—Paymetit tinder-—Right 
to recover. 

S. 65 of the Contract Act applies even though the 
contract was not void abitiitio but becomes void sub- 
secjuently and a suit to recover money paid under such 
a contract is maintainable. ( Abdul Raoof atui Marti- 
neau, JJ.) BaDLU SheO ChaND. 67 I. C. 367 : 

- ... 56 P. I. R. 1922. 

_ Agreement to transfer a karnam ser- 

idee tnam when it would he enfranchised—Agreement 

is void, hut refund of advance is claimable — Trust' 
Act, S. 88 . 

Where the person who was for the time being in 
possession of a karttatn service inam expected that the 
same would be enfranchised in his name and agreed to 
transfer his interest in the property to the plaintiff 
when the event would take place. Held, that the 
agreement was void and forbidden by law. Held, 
further, that the«plaintiff would be entitled to refund 
of the money advanced by him. (Phillips, J.) A. 

Auryaprabhakara Rao V. Gummudu Sanyasi. 



1755 


QUINQUENNIAL DIGEST, 1921--1925 


CONTRACT ACT. S. 65. 

(1925) M. W. N. 400: 88 I. C. 567 : 

A. I. R. 1925 Mad. 885 : 48 M. L. J. 698. 

_ S. 6d—C/i'jr/^^ parfy—Monty advanced— 

Voyn?e hecoming impossible — Ad'.'ance can he recovered. 

Where money has been advanced under a contract 
of charter party, but the voyages stipulated for have 
become impossible owing to the ship having stranded 
on her way to the port of lading, the money can be re¬ 
covered. {Phillips and Odi:ers,/J.) SIVANADIAN 
CHETI IAR V. HaTCHU vSuRAYV.A. 48 Mad. 469 : 

21 L W 445 ; 87 I. C 127 : (1923) M. W. N. 303 • 

A. I. R. 1925 Mad. 727 : 48 M. L. J. 413. 

_S. 65 - Chit fund—Lottery — Discontinuance 

in the middle—Subscriber if entitled to sue ^or a re¬ 
fund of subscriptions paid—Severance of legal from 

illegal pari of the contract. 

The defendant was carrying on a chit fund. Ihere 
were 500 subscribers each paying one rupee per month. 
The chit was to go on for 50 months and every month 
2 prizes of Rs. 25 each were to be drawn by lot ; any 
sub.scriber who happened to win a prize would get 
Rs. 25 at once and had to pay thereafter only As. 8 a 
month while if he wins a second prize he would be 
given another Rs. 25 and thereafter his subs.'riptions 
would cease and his name would no longer be included 
in drawing the prize. At the end of 50 months a 1 
..ubscribers who had won no prize would be paid back 
the whole of the money they had subscribed. 
that the arrangement was clearly a lottery. Where 
the stakeholder discontinued the chit after 27 months 
and thereupon a subscriber sued him for refund on the 
subscriptions he had paid. Held.^tx Krtshnm.J. 
{Odgers, /. dissenting) the main point was to pay back 
the total amount of subscriptions paid while the 
arrangement to give prizes wa.s only a collateral one 
serving as an inducement to join the chit and 
hence the former was severable from the latter 
and the illecality of the latter did not necessarily 
attach to the former. The suit for refund was 

therefore maintainable. (i9»9) ^ 

foil Per Odgers. /.—As a material part of the illegal 
purpose had been carried out, the subscriber was not 
entitled to recover the amounts paid, as bo.h the 
nlaintiff and defendant were in pari delicto and there 
was no ground for holding that they were not 
est conditio possidentis. Nor is the case one to which 

S. 65 of the Contract Act would apply as the contract 
was illegal from the beginning. {Krtshnan and Od- 
gers //.) NaGaPPA PILLAI ArUNACHALAM 

CalrTy A. I, K. 1925 MaA 281 : 47 M. L. J. 876. 

— g 65 —Master and servant—Whether service 
hv month or at daily rate- Servant leaving without 
notice—Whether entitled to be paid for the day.< he 
worbed—Whether Master entitled to compensation 
A school master, ab.-enling himself from service 
without notice forfeits his pay for the whole month, as 
his service is held to be by month and not daily rates, 
in the absence of soecial custom or particular contract. 
The District Council, engaging his services, is entitled 
to damage for extra labour. 13 Cal. 8 o ; 13 l^m. L. 
R 10 ; 13 Ch. Dn. 3.39 ; 2 ^ 'T- Engbsh 

Reo. ^ 73 , Foil. ; 23 M. L. J. 6 S 0 . notifollowed. {Old- 
Held, /.) CUDDAbORE MUNICIPAL COUNCIL 

T. M. Panchapakesa aiyar. 15 = 

(1922) M. W. N. 153 : 31 M. L. T. 83 

A. I. E. 1922 Mad. 102. 

_^S. 65 —Agreement by minor—The other party 

net aware of minority. 

Where a minor enters into a contract, but at that 
time the parties are not aware of his being a minor 
S. 6s of the Contract Act applies, 

C.) GOKALDAS V. GULABRAO. 89 I- C* w 
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-Ss. 65 and 23 —Transfer of occupancy rights 

in €• P> is not unlawful within 5*. 23 — Money can be 
recovered on failure of consideration. 

Transfers of occupancy and ordinary tenant rights 
are voidable in the manner and to the extent provided 
for by the C. P. Tenancy Act. Such transfers are not 
unlawful within the meaning of S. 23 of the Contract 
Act, and are not absolutely void. A party who has 
paid any money under the transaction is therefore en¬ 
titled to recover the sum paid on failure of the consi¬ 
deration S. A. No. S 30 of 1918 Uist ; 45 I. C. 669 

Foil. {Baker, J.C.) VlTHOBA v. VISHNU. 

87 I. C, 1043 (1) : A. I. R. 1925 Nag. 376. 
———8. 65 — Material alteration in deed—Deed 
becoming void—Advantage received under the deed 
must be refunded. 

Where a contract becomes void owing to material 
alteration of the deed embodying the contract, the 
party receiving benefit . under the deed is bound to* 
return the same. 38 M. L. J. 256 Ref. {fCinkhede% 

A. J. C.) HEMCHAND V. GOVINDA. 8 N. 1. J. 1 : 

86 I. C. 185 : A. I. B. 1926 Nag. 248. 

-S. 65—Transfer prohibited by law —Refund 

of consideration can't be sued for. 

No suit can be brought for the recovery of money 
paid under an agreement which has as its object the 
evasion of the statutory piohibition against the trans¬ 
fer of occupancy land, Such contract is void in toio. 
{Bakers J. C.) NARSINGH v. NaRAYAN. 

80 I. C. 949 : A. I. R. 1926 Nag. 119 (2). 
-,-B. 66 —Return of money paid under void con¬ 
tract is to be determined subject to Contract Act and 
not English law. 

Principles of English law have no place when de¬ 
ciding whether money paid under contract that goes 
off must be returned or not. Such question must be 
decided with reference to the provisions of the Con¬ 
tract Act and not on the principles of English law. 
Case-law discussed. {Hallifax, A. /. C.) LaCHHMI 
NaRAYAN V. DamODARDAS. 20 N. L. B. 192 ; 

811. C. 282 ; A. I. B. 1925 Nag. 109. 
-S, 6b—Applicability—Money paid under ih 

legal contract—If can be recovered, 

S. 65 , Contract Act, applies to a case where money 
is paid under a contract which is illegal, but neither 
of the parties knowing its illegality. 'Equity requires 
a refund of the money in such a case. {Prideaux% 

A. J. C.) NARAYAN V. MOTISA, 20 N. L. B. 87 : 

7 B I. C. 343 : A. I. B. 1924 Nag, 182. 

--S. 6b—Right to sue—Securing a girl for 

marriage—Money paid to be given to girVs guardian 
^Girl not secured—Money recoverable. 

Defendant asked for Rs. aoo. ior the purpose ol 
settling the plainiift’s marriage. The plainiif! how¬ 
ever sent only Rs. 175 by money order. Defendant 
did not spend that sum in connection with the plain- 
lift's marriage in accordance with the agreement come 
to and therefore plaintiff sued to get the money back. 
Plaintiff’s pleader stated that girls were scarce and 
plaintiff wanted the defendant to secure a girl for him 
and the money was given him to be paid to the guar¬ 
dian of the girl selected, should money be demanded. 
Held : that plaintiff can recover. 41 M. 197 and 33 

B. 411 , Foil. {PridCauxs A- J- C.) GaNOADHAR 

DaJI V Govind NaRain. 74 I. C. 107 : 

A. 1. B. 1923 Nag. 296. 

-S. 6b^Benami transaction-r- Consideration 

—C. P- Code, S. 66. 

While S. 66. C.P. Code bars a suit to prove benami 
character of certain transactions it does not make 
these benami transactions illegali and the considera* 
tion, if any, could be recovered under S. 65 of the 
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Contract Act. J. C.) Ahd^li.a Khan v. 

jALAiM Singh. a. I. R. 1923 Nag. ll (2). 

Applicability — A/ort^a^e — Bei’er- 
sionary interest—Personal decrec—Limitation. 

The mortgage of reversionary interest being void, 
even a money decree cannot be obtained on ^it. and 
S. 6 s will not apply. {Dalal,/.C.) SUKHDEO SINGH 

Kashi Singh. ^ 90 i. c. 340. 

—M on gage acted upon by both parties 
though held to he void for 'uant of legal necessity niuit 
be deemed to be discovered to be l oid only on the date of 
the decrees 

Where a mortgage by the adult members of a joint 
Hindu family was acted upon for several years, the 
mortgagee being put in possession of the mortgaged 
property and where subsequently it was held to be 
void for want of legal necessity. Held, that the mort¬ 
gage must be deemed to have been discovered to be 
void only when the Court so decided. (IVazir Hasan, 

A. /. c.) Ram Nath v. Damodar Prasad. 

80 I. C. 855 ; A. I. R. 1925 Ovdh 212. 
~ " 8 * 85 /Discovery cannot be tnade later where 

the contract ts void ab initio, but under special circum¬ 
stances the Court may hold that the discovery loas 
made later. 

If an agreement is void ab initio it cannot be dis¬ 
covered to be void when the Court finds it to be so 
because the parlies are presumed lo know the law. 
However, special circumstances of the case may 
enable the court to say that the discovery was made 
later than thf date of the agreement itself. {IVazir 
Hasan, A. J C.) RaM NaTH v. DaMODAR PRASAD. 

80 I. C. 855 • A. I. R. 1925 Ovdh 212. 

--—S. 65— Contract by disgualified proprietor — 

Right to recover money paid. 

\\ here a person enters into a contract with a dis 
qualified proprietor whose estate is in the manage¬ 
ment of the Court ot Wards, the contract is void and 
no compensation can be allowed to the other party 
under S. 65 of the Contract Act. {Neave and Ken¬ 
dall, A. J. Cj.) Hari Kishun Das v. choudhuri 
Mahomed Safi Jan. lo 0 & A. L. R. 49i; 

80 I. C. 800 : 11 0. L. J. 502 : 1 0. W. N- 182 : 

A. I. R. 1924 Oudh 438. 

■-S. 65 —Void contract—Right to recover com 
pensation. 

Where a contract is void from the very inception, 
the promisee is not entitled to recover compensation 
under S. 6<; of the Contract Act. {Dalai,/.) Ram 
Dayal V. nimar Singh. ll 0 .1. J. 360 : 

26 0. C. 335 : A. I. R 1924 Ondh 183, 

* S. 65—J/ inor*s rcmfract — Avoidance—Duty 
to restore benefit. 

A minor who seeks to recover the property sold by 
him after cancellation of the sale, must restore the 
benefit he had received, ri O, C. i Foil ; 40 All. 
558 ; 8 O. D, J. 287 Ref. {D.miels, /. C ) RaGHU- 

NATH Singh r. Dhondhe Singh. 24 0 . c. 348 : 

9 0. L. J. 30 ; 64 I. C. 771 : A I. R. 1922 Ovdh 30. 

---S. 65 —Becomes void—Agreement to transfer 

decree—Death of decree-holdei—Recovery of earnest 
money. 

A decree-holder agreed to execute a transfer of his 
decree in favour of the plaintiff’s predecessor-in-title 
to the proposed transferee, paid a sum of Rs. 2,000 
out of the stipulated consideration to the decree- 
holder in advance. Subsequently the proposed trans¬ 
feree died and the original decree-holder realised the 
decretal amount by execution of the decree against 
the' judgment-debtor. The plaintiffs thereupon in¬ 
stituted a suit for recovery- of the amount advanced 
with interest. It was found that the contract was a 
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personal one. So that on the death of the proposed 
transferee it was incapable of fulfilment. Held that, 
the plaintiffs were entitled to recover the earnest 
money with interest. (Das and Afacpherson, JJ.) 

Mt. Ramdulari Kuer V. Jang Bahadur Singh. 

1923 P. H. C. C. 247 r 77 I. C. 378 : 

A. I. R. 1923 Pat. 589. 
- S, 65 —Breach of contract—/llegality of Con¬ 
tract — Damages and return of earnest money — Claim¬ 
ing the latter alone in appeal, when a fresh suit would 
be time-barred. 

In a suit for damages, for breach of contract, and 
return of earnest money the trial court dismissed the 
plaintiff’s claim on the ground of illegality, and the 
plaintiff, without amending the plaint for return of 
deposit money in the trial court, raised it for the first 
time in appeal, when a fresh .suit for the same would 
have been time-barred. Held, relying on, Janardhan 
Kishore Lai v. Shib Pershad Ram ( 4.3 CaJ. 95 ) that a 
claim in appeal inconsistent with the relief asked for 
in the plaint, when a fresh suit for the new claim 
would be time-barred on the day when it was made, 
should not be allowed to be amended. ( 2 ) where an 
executory contract is made for an illegal sale of 
goods, and if the contract remains unperformed, it is 
open to a party to repudiate the illegal contract and 
to recover any moneys deposifed thereunder. T. P. 
Petherperumal Chetty v. R Muniandy Servai, 4 L. 
B. R. 266 ; 35 Cal, 55^» Foil. {Lentaigne and Carr, 

/y.) Hirjee Devraj & Co. V, Maung NUYN 
Shein. 2 Rang. 414 ; A. I. R. 1926 Rang. 49. 

-S. 65— The words '/j discovered to be void ’_ 

Contract bv heirs 0 / deceased for sale of rice mill _ Con¬ 
tract void on ground that certain heirs are minors _ 

Suit for refund of purchase money-^Limitation Act 
Art. 97 . 

It is a reasonable construction of the words “is 
discovered to be void ” in S. 65 to hold that they ap¬ 
ply to a case where an agreement which was not 

void in its entirety, though it might be 
void in part, is declared by the Courts to be void and 
any money paid under such an agreement is money 
paid under an existing consideration which afterwards 
fails and in such a rase time runs only from the date 
of the failure of the consideiation. {Heald and 
Rutledge, //.) MaUNG Kyi Oh v. MAUNG KYAW 
Zan. 4 Bur. L. J. 197 ; A. I. R. 1926 Rang. 7. 

■ —^S. Repudiation—Tinder. 

Where the defendants had practically repudiated 
the terms of the contract, it is not necessary that any 
actual tender of money should have been made to 
them and it is sufiicient for the plaintiffs to show 
their readiness to pay the money. {Shadi Lai, C J 
and Abdul Qadir, J.) FIRM RaM DYAL SHEO PeR- 
SHAD Z/. FIRM GHAMANDI LaL NaRAIN DaS. 

A. I. R. 1923 Lah. 66 . 

- 8 . QS^Diseharge of decretal debt by stranger 

as^er of property of the deceased, where deceased^s 
minor sons were living does not avail the stranger. 

Where the share of T was attached, while he was 
separate from his mother and where T had minor 
sons but T’s brother and mother representing them¬ 
selves to be owners and to be persons in possession of 

Ts share, mortgaged that share and with the mort¬ 
age money satisfied the decree against T’s estate. 
Held : that the mortgagors having never purported to 
act on behalf of minor sons of T and having totally 
Ignored their existence, the mortgage could not be en¬ 
forced against either T’s descendants or T’s propertv 
and that S. 68 of the Contract Act did not apply to 
the case. (Muherfi and Dalai, //.) LaLMAN v. 
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_s. 68 — Litig>nion ,'xpffists — P ayment of 

father't dohts. . , ui 

The general rule is that a minor is incapable of en¬ 
tering into contract and that such a contract is 
solutely void and unenforceable. S. 6S 
Contract Act is an exception to the general rule and 
the minor’s estate is liable for the necessaries sup¬ 
plied to him. Moneys paid to a minor for the dis 
charge of his father's decretal debts, for the recovery 
of which, nothing was done, cannot be called - 

saries but moneys borrowed by him for the necessary 
costs of a Civil or Criminal proceeding are held as 

necessaries within S. 68 of the Contract 

lot, 1 / c* 'i Nil KANTH V. Chandra oHan. 

A 119 M I. C. 851 : A.I.E. 1922 Nag. 247. 

_ P. Court of Words Art of 1915— 

Ward not liable for necessaries. 

Neither the property nor the person of a ''aru, 
under the C. P. <'ourt of W.-irds Act is >‘^le for 
necessaries under S. 68 of the Contract Act. (A/ittrn. 
y. c.) HKMRAJ SHA . PANN.A LA.,^ ^ ^ 

_-3 09 —Afonev svhen yecoverable under 
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Necessary' . 

Under Hindu Law. a minor is under 


an 


obligation 

to provide for the marriage expenses of h.s sister and 

such a provision is a ' necessarj "“I"" 
of S. 68 of the Act, which the minor is legally bound 

r m^^e^ is 

"^lV^‘c‘ 278 S 0. ? 7 94: 

Iv VJ A• 

-- S. 69. 

sVf* also ri) Section 70- 

( 2 ) CONTRIBUTION. 

__S. 69— Asreement by seller -01 th a third 

/>ortv to Pay off chari^es — Effect. _ 

^ Where the vendor sold property to a thud 

and arranged that the buyer should discharge the in 
;lbrancfs on tiie property which the vendor had 

--irants :^s ^^iscrjrei 

meat. (^Lord Buckmaster.') W N 323' 

BURTONATH SINGH. ^n L J 417 ■ 

20 A. L. J. 301 : 24 B. L. t w • 

26 C. W. N. 614 : 66 I. C. 107 : L W 635 

A. I. B. 1922 P. C. 176 ; 42 M.L.J. ^4 (P. C.) 

.S Q9—Bound by loio to pay^Payment of 
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from encumbrances, whereas the sale to C recited 
various encumbrances on the property, which C was 
to discharge as a part of the sale price. One of them 
was a decree debt of Rs. 2,000 obtained by D. C. did 
not pay off this amount and subsequently BU proper¬ 
ties which together with those sold to C had been 
attached by D before judgment, were sold. In order 
to prevent the sale being confirmed, B paid the decree 
amount and sued to recover that sum from A and C. 
Held, that S. 69 was applicable and that B was entitl¬ 
ed to recover the money he had paid. 42 Bom. 93 
Foil. 39 Mad. 795 Ref. {Phillips, /.) RaSAPPa 

PII.LAI DORAISWAMI REDDIAR. 

(1926) M.W H. 486 : 90 I.C. 648 : 
A. I. E. 1926 Mad. 1041; 40 M. L. Z. 88. 

-S. 69— Payment on behalf of trespassers-^ 

“ Bound in la'o to Pay." ... 

For the application of S. 69, (.-ontract Act, it is 
necessary to show that the defentlants are the persons 
bound in law to pay. Where the defendants are tres¬ 
passers pure and simple, they cannot be said to be per¬ 
sons bound in law to pay. The remedy of the Pjff. is 
to sue the defts* for mesne profits. i^AIadhavan Nair^ 
A) PAYIDA RAMAKRISHNAYYA NaGARAZU. 

* 22 L. W. 886. 

_S. ed—Bound by law to pay—Surety. 

'I'he section applies to the case of a surety who pays 
a ilecree debt, which other persons besides the judg¬ 
ment-debtor for whom he stood surety, were bound 
by law to pay. {Spencer and Ramesam, J 
MALAI SaVURI NAICKEP. V. ROYAR. IS L. W. 659 : 
62 I. C. 708 : (1921) M. W. N. 334 : 40 M.L.J. 629. 
S. 69— Bound by law to pay. 


ludi-Inamdar losing his right of levying assessment. 

^ Where the Inamdar loses his right of levying as¬ 
sessment on occupancy tenants, he cannot recover the 
sum paid as/Wi from them as the tenants are no 

bo3 by law to pay iudi S. 69 only applies where a 

person ^interested in the payment of money which 

Inv other is bound by law to pay and therefore if he 
pays it, he has a right to be ‘ f ^ 

{Macleodt C. /. and Fawcett J.) g3^, 

DAPPA Swamirao ShriNIVaS. 45 Bom. 638 

60 I. C 892 : 23 Bom. L. B. 100. 

_3. 69—‘ Bound by law ’ means bound to any 

by law " does not mean bound by law to 
the plaintiff” but that the defendant at the suit of any 
person might be compelled to Pay- 
properties to 5. Subsequently he 

properties to C. The sale to iS was said to be free 


On the and August 1916 Bhagwandas, defendant 2, 
obtained a preliminary mortgage decree in Civil 
Suit No. 20 of 1914 in the Court of Additional Distnct 
Judge, Amraoti, against the plaintiffs for a sum of 
1,22,528-1*0 payable by instalments with interest. On 
the 31st August 1918 Hadhakison obtained a money 
decree against the plaintiffs for Rs. 28,67S’9*3 If*® 
Court of the District Judge, Khandwa, and having got 
it transferred to Amraoti for e.xecution attached a 
ing and pressing factory belonging to the plaintiffs. 
The factory was sold subject to the incumbrance of 
the decree in suit No. 20 of 1914 J the sale was 
ultimately confirmed in favour of defendant i, Mit^i, 
The plaintiffs stated and the defendants admitted that 
the plaintiffs had paid out of Court Rs. 18,000 in van- 
ous sums towards the decree before the proclamation 
of sale was issued. It was also admitted that defM- 
dant I paid off the decretal debt and credit for the 
amount of Rs. 18,000 was given to him in the account 
of the mortgage debt by defendant 2. The plaintiffs 
sued for this amount. Held : that plaintiffs’ suit is not 
maintainable either against defendant i, who was 
under no obligation to repay or defendant 2 on whom 
there was no obligation to certify. 31 All. So3 ^ * "• 

I, Foil. {Kotwal and Prideaux, A. J.C^ t of*?* 

imsSAN KaISHA y. PADAMRAJ. 6«.^J. 817: 

72 I. C. 461 : A. I. B. 1928 Hag. 219. 

S. Interested in payment—Usufruetiusry 


mortgagee in possession —Sale of property in execuHon 
—Prosit under O. 2U P- So, C. P- Code—Right to 

reccroer. . .. a e*. 

In execution of a money decree against the dett 

by a third person, property usufructuarily mortgaged 
to plff. was sold. Plff. deposited the required amount 
to set aside the sale under O* 2ii R* 89 and snea 
deft, for the same, //eld, that in the circumstan^ 
plff. was not a mere volunteer but a peismi interests 
and therefore was entitled to be reimbursed. {Banrrfh 
/.) BENI MaDHO V. SaNWAR DAT. 
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20 A. L. J 42 : 64 I. C. 918 : A. I. R. 1923 A. 127. 

- --^.Q2—/nteresied hi paymifzt—Piasfte znorg. 

gagee of prior f>iortgagc^—j^igfit to reimbursement 

A puisne mortgagee discharging the prior mortgage 
acquires a charge on the property on the date ot the 


CONTRACT ACT, S. 69—Interested in payment. 

"S- 69 —Interested in payment—AppreluJision 
'>f loss or tnconvenience makes a person interested. 

A debt for money paid arises where a person has 
paid money for another under circumstances and upon 
occasions which make it just and equitable that it 




bursement accrues to him on the date on which he 
pays off the amount of the decree and relieves the 
mortgagors of the obligation which, under the decree 
exists on them. {Baner/i and Gokul Prasad, J/.) 
Bora-Shib Lal V. Munni Lal. 

3 U.P.t.R^(A) 193 : 63 I, C. 604 : 19 A. L. J. 840. 

—S. — Interested in payment—Reason and 

prudence. 

A man, interested in the payment of money which 
he has proper grounds for thinking, another is bound 
to pay and but who cannot or does not intend to pay, 
IS entitled to pay that money and should be allowed to 
recover it if in the opinion of the Court he has acted 
as a reasonable and prudent man would act under the 
circumstances. (^Alears, C.J. and Knox, J ) JKANKU 
Lal V. kewati Lal. 19 A. i. j. 73 : 

61 I. C. 892 : L. R. 2 A. 4u. 

—— — S 69— Interested in payment—Decree and 
sale on prior mortga^qc—Decree on subse<juent mortga- 
S^~^Satisfied by aisction-purcliaser' — Reimbursement. 

The sale proceeds of an auction sale in execution 
of a decree on a prior mortgage was sufticiem to satisfy 
the decree with a surplus over, and a subsequent! 
mortgagee, who obtained a decree on his mortgage, 
applied to be paid out of the surplus. The application 
was dismissed and the surplus was withdrawm by the j 
mortgagor. Thereupon the subsequent mortgagee 
applied tor sale of the property in e.xecution of his 
decree. In order to prevent the sale the auction-pur¬ 
chaser paid the amount and sued the rrjortgagor to 
recover the amount so paid. Held, that he was enti 
tied to be reimbursed the money which he had paid in 
discharge of the subsequent mortgage and for wh.ch 
the mortgagor was primarily liable. C Banerii and Gokul 
Prasad, JJ.) KaRAN SiNGH z/. ISHTIAQ HuSAIN. 

19 A. L. J 16 : 61 I. C. 376 : 43 All. 268. 

' ■ S. 69 —Interested in payment Property\ 
claimed bona fide —Payment made to save property — 
Alleged interest turning cut to be absent — Retat' 
bursement can be claimed. 

Where payment is made byapei^onwho puts for¬ 
ward a bona fide claim to the property in dispute he is 
entitled to the protection afforded by S. 69 even 
though it ultimately transpires, as a result of litigation 
that he had not in fact or in law the interest, for the 
protection whereof the payment was made. 25 Cal. I 
305 , 26 Cal. 826 , Foil, The expression “interested in j ' 
payment of money” is comprehensive enough to include I ; 
cases of apprehension of any kind of loss or inconveni- I 1 
ence and is not restricted to cases of individuals, who I i 
are sure to suffer actual detriment assessable in money j ' 
value. (28 All. 563 . 33 Mad. 232 , 18 C. W. .N. 778 , s 
Foil.) A debt for money paid arises where a person t 
has paid money for another under circumstances and J a 
upon occasions which make it just and equitable that I 
it should be repaid, a debt or promise to pay is then n 
implied in law’, without any actual agreement to that I n 
effect. Where a person procured the setting aside of p 
an auction sale by proving to the Court that he had a s 
^hare in the properti’. IIcld,i\\3X the mere fact that d 
plaintiff in fact had not the interest claimed by him t< 
in the property did not make S. 69 inapplicable. 45 T 
Cal. 691 Foil. {^Greaves and Mukerii, JJI) NaGEN- w 

dra Na^h ROy V. Jugal kishore Roy. tl 

29 C. W. N. 1052 / 90 I. C. 281 : v 
A. I. R. 1925 Cal. 1097. fi 
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:e implied in law, without any actual agreement to that 

e effect. The words ‘ interested in the payment of money 
:e which another is bound by law to pay “ might include 
.) the appreuension of any kind of loss or inconvenience 
or at any rate of any detriment capable of being asses- 
). sed In money, while that was not enough in the Com- 
d mon J,aw to found a claim to reimbursement by the 
person interested it he made the payment himself. 28 

'1 -33 Foil, and 6 All. 67 Dist. 

a KiValmsley and Alukerlce, J J.) EASTERN MORTGAGE 

■ AND Agencv' Co., J/to. Fa^lul Karim. 

0 62 Cal. 914 : 41 C. L. J. o7i : A. I. R. 1926 Cal. 385. 

^ Ss. 69 and 70— Interested in payment—Suit 

e for rent — Sale~Deposit ot decretal money and statU' 

J tory compensation by co-sharer no--, a party — Suit for 
contribution. 

. I’laintiff who was part owner of a darpatni which 
i was sold by the patnidar in e.xecution of a decree for 

rent obtained by him in a suit in which the plaintiff 

had not been made a p.iriy had the sale set aside bv 

I depositing the decretal money and the statutory com¬ 
pensation of five per cent of the purchase money due 
to the aucuon-purchaser and then sued the other co¬ 
sharers for contribuiiun Held, that if the plaintiff 
was not bound by me decree, as the entire darpatni 
had been put up to sale, the plaintiff had the right to 
s^ue under S. 70 of the Contract Act, though not under 
o. 69 and that not merely in respect of the decretal 
amount but also of the statutory compensation money 
intended for the auction-purchaser. 38 Cal. i : 16 C. 

C. W.N. 975 ref. {Richardson and Huda, 

J J Kangal Chandra Pal v, Gopi Nath Pal 

_ , , 68 I. C. 104 : 24 C. W. N. i068 

—-—Ss. 69 and 70—Scope of—^endee aware of 

defect tn title—Dis harge of incumbrance—Right to 
amounts paid when title fails — Relief. 

Per tipencer, /. The vendee of properties who had 

received specifipiotice that the sale-deed standing in 

the name of his vendor was only nominal, unenforce¬ 
able and had not been given effect to, is not a beta 
tide purchaser without notice. But where after taking 

the sale deed he pays off incumbrances and tries to 

preserve the property from the clutches of creditors 
his paynients are bona fide and he is a person ‘ interest- 
ed withm the meaning of S. 69 of the Contract Act 
Though It IS well established that Ss. 69 and 7 c of the 
Contract Act were not designed for the benefit of per¬ 
sons who are mere volunteers, a person who pays off 
incumbrances on the property purchased after his title 
I IS decreed in one court and before his title is declared 

bad by the court of appeal is entitled to claim the 

same m spite of the notice he had. In such a case 
the ordinary relief he is entitled to is a personal decree 
and not a charge on the property. 

Vqx Devadoss, y. In order to claim payments 
made to discharge incumbrances on property, plaintiff 

must show he was a volunteer and did not make the 

payments otficiously. The onus is heavily on him to 
show he paid the amounts bona fide. The equitable 
aoctrine of subrogation can not have any application 

ip, whose conduct is officious 

The distinction should always be kept in view of sales 
which are void, voidable and merely sham. The fact 
that the incumbrances were discharged after the 
vendee s title was declared to be good in the court of 
first instance but before the same v.ras upset in appeal 
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« ill not make any difference as courts do not coiner 

rights to property where the P"^'’ 

none. ZtermAor, JJ.) 4 ■ 

TAk 7' mummachi KeL'Diau. ^ ^ 

74 I. c. 416 ; A. I. R. 1923 Mad. 392. 

SB. 69 and nterested in payment^Bena- 
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title— —T'. /’. Aet S- lOO. 

A was the real owner of the property and 
wife, the benamidar thereof. C was their son- Af 

B-s death, the property V" Tn^.h^decree 

de ree for A’s debt. C was also a pai ty to th^e <lecree. 

Before confirmation of the sale. L asserted that B tvas 

the real owne- of the property and that she had be 

queathed by will toC the property, and luo.tg g‘ng he 

property to 1 (who knew all the 

ing thereto) and by paying the money raised, had the 

^^%eld 1 Per A'umaraswamy Sas/ry. ^ 

son makes a payment in the assertion of a .osti e 1 
and for the protection of his onn interests, in ordei to 
save property which he claims to be his from passing 
out of his hands, the mere fact that the other party is 
benefited will not. if it is found that the person mak¬ 
ing the payment has no tide, entitle him to be reinibur^ 

sed But in this case the property was sold at a . ale 

binding on both the real owners. A and C, the bena 
niidar and if the sale was not set aside, the td'e of the 
real owner would have been extinguished and the pur¬ 
chaser would have got an absolutely good title. ;s 
under the C.P. Code title vests m the auction-purchascr 
Tom the moment of the sale and as no confimia ion is 

neressarv the setting a-'ide by the benamidar of that 

sale musVbe treated as a re purchase by him and the 

mortgage to U must be treated as money borrowed to 
remirchase the properties. As in this case the execu¬ 
tion sale was not due to C. the benamidar s default or 
• ahhouch A was enticed to the benefit of 

r re p' rcCt by ll ( O- U being open .o the rea 
owner ^where a person in the position of an agent or 

tru-tee repudiates his character and repurchases pro 

Denies in his own name, to treat such 'epudiation as a 
Lllity and to claim that the properties are held by the 
Tenamidar in trust for him and that the benamidar 
cannot treat the re-purchase as for Ins own benefit, >et 
A could not get the properties free from obUgar on 
to pay the money that was the consideration for the 
re-purchase. Because w here the benamidar re P“f‘^ba es 
the property or raises money for the purpose img 

aside the sale, it is contrary to all equitable P^h'^'P “ 
to hold that the real owner who took no steps >o ^ ^ 
charge the decree and who allowed the property 
sold^could step in and claim the PJ0P‘=^‘y 
any obligations to repay the ironey bortowed by the 

beLmidar for the purpose of setting 
Hence in this case D, the mortgagee had a charge on 
“rproperty for the amount of the Court sa e and -h.s 
charge w as enforceable ever, against 6c»m fide purcha- 

*^Pe^r^A>«cfr' /.—C as the reveisionary heir was 

sufficiently interested in Jbe preservation of tire pro 

perly to be entitled under S. 91 of the T. P. 
redeem the property or under C. P. Code. O. 21 , • 9 

to apply to set a.side an execution sale thereof and so, 
he \vas entitled to an equitable hen on the property for 
the amount so utilised, by him and D having obtained 
an assignment of C’s rights through the mortgage deed 
was entitled to recover the amount by way of charge 
on the redeemed properties. iSpenrer and 

KkThNAsVaMM^R. « 47 ^622 

A.I.R. 1925 Mad. 96 : 47 M.L. J. 622. 
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___—S. Scope of—Co-mortgagor redeemifig— 

Salt for contribution. 

S. 69 , Contract Act. contemplates only those cases 
where payment is made by a pei-son under no legal 
liability to make it and for another person who is 
bound in the law to pay it. It does not apply to a 
where contribution is claimed by some of the 
mortgagors who have redeemed a mortgage against the 
purchaser of the title of one of the other mortgagors 
as the latter is not a person from whom money is 
leeally recf)verable. i^Baker^ J. C.) PaRaSHRAM 
z/. BONDRUSA. A. 1. R. 1924 Nag. 238, 

Ss. 69 and tO—Interested in payment—Pay- 

a. .A.-..A... -m, ^ ^ . 


^ "WO, vt/ g 

ment made in good faith to preserve the property 

Right of recovery. , ^ . 

When a person bona fide., believing himself to have 

a claim to a properly, pays off the charges on the 
property, he is entitled to recover the amount. 7 C. 

C7T • 26 C 826 Foil. Though a person s title in the 
property is subsequently found to be non existent, he 
is still entitled to recover the money, which he has 
paid for the preservation of the properly, from the 
persons who are the actual owners, under sections 69 
and 70 of the Contract Act. 31 B- 439 (Ref.) KBaker^ 

I THaKU RS.\ J'. BEHARI, 

78 I.C, m:A. I. R. 1923 Nag 30l. 

_S. Scope of—Liability to pay—By whom 

^"'iTe'i^^is’no justification at all for the proposition 
that the legal liabi'ily to pay contemplated by the sec¬ 
tion in respect of the person who does not make the 
payment is only such a liability as can be enforced by 
the person to whom the payment ls made. {^Haltifax, 
A.y.C) UMED SINGH .. B.HAKI LaL. 

_s. GQ—Bound by law to pay—Who is—Inte¬ 
The words ‘ interested in payment do not exclude a 
person who is interested as well as bound by aw to 
pay. The words ‘ bound by law to pay include per 
sons legally bound to pay whether under contract or 
olherwle, and whether the contract is enforceable 
by the person to whom tne payment is to be pna^dg. 
illailifax. A. J.C.) UMED blNGH LaL 

_ S. GG—Interested in payment. 

The ‘interest’ of the person lending the money under 
this section must be one as wonid '>«/®‘'°8ntsed by law 
An interest resting merely on grounds of ^ 

on moral orsocial obligations is not an 
would give in law a right to repayment. 

//uru„,... 

_s. 09_ ^Interested' do.s not mean only persons 

with (I TCiil ittiefcst. L 

The word ‘interested’ ought not to be construed as 

meaning only a person with a real interest. If P 

son believes that he has interest in property 

and not merely for laying a claim makes »me pay¬ 
ment for those who are bound to make it he is entitled 

,0 reimbursement under S. 69. /^KUER‘"'t 

MUSAMhiAT BIB. ale FAT.MA^ ^ ^ 

__ Ss. 69 and 70— hy lawtopay—Rtiht 

to reimbursement—Mortgagee purchaser—Rent decree 

^^The'bCden^of rent of the original tenant falls on 
the buyer of a holding. It becomes a first charge 
therefore a mortgagee purchaser cannot hap a r.gM 
of suing his mortgagor for ^cimbupement if fie pa^ 
such arrears of rent accrued due before his purchase 
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in order to save it from sale, {jivala Prasad and 

Sahu c'. Kali Shankar 
SaHI. 2 P. 890 : 77 I. C. 73 : 1923 P. H C. C. : 

. , A. I R. 1924 Pat. 233 

. —Interested in payment. 

It is not necessary fora person to show that his in¬ 
terest in the property would be adversely atfected by 

the sale of the pioperty as regards which he had paid 
the money which he seeks to recover irom the party 
who IS bound to pay. It is sufficient if the person who 
pays the money has an apprehension founded upon an 
iin^pression that his interest will adversely affected 
whether or not he may. as the result of more careful 
investigation, find that his apprehension was really in 

law justified, does not affect at all. {Buekni/l, /.) 
Srimaji Suradhani D£IH 2,. Hari CHARAN 
MAHTO. 3 p. L. T. 122 ; 1921 P. H. C. C. 298 : 

64 I. C. 226: A. I. R. 1922 P. 337. 

S. 69 Scope of — Sitb-tenure holder making 

deposit to save tenttre from being sold in execution _ 

Right to contribution and incidental expenses arises, 
but not to interest on sums deposited. 

Where a decree was passed against one M, and on 
her death her heirs became bound to pay the decretal 
amount or lose the property, and when the property 
was about to be sold, the plaintiff a sub-tenure hol¬ 
der to save his sub-tenure paid the debt and saved the 
tenure. Held : that the plaintiff was entitled to con¬ 
tribution from the heirs of M, but was not entitled to 
interest on the sum deposited, but that he was entitl¬ 
ed to the incidental expenses only. {Adami and Sen, 

JJJ Deblal Jha V. Kumar Das. 

1925 P. H. C. C. 236 : A. I. R. 1925 Pat. 737. 
-S.70— 

See aiso CONTRACT ACT, S. 6g. 

S' 70 —Enjoying beneft—Assets of a deceased 
person—Purchaser from an unauthorised person satis^ 
fytng decree—PIot entitled to recover the decretal debt 
from the assets. 

B died leaving a widow R and a son M. R. survived 
M., one S. the heir of B, after M’s death sold the 
property to plffs. One A, got a decree against S. and 
widow R. and attached the property in question. The 
defts. purchased the property from R. and paid off the 
decretal amount. The plffs. brought a suit to recover 
the property from the defts. without being required to 
pay the decretal amount. Held that as the defts. had 
purchased the property from a person who had no title 
to sell it, they cannot expect to be recouped for the 
amount which they paid to clear off the decree : be¬ 
cause of their purchase they did not acquire any in¬ 
terest. (Gohul Prasad, /,') Gya PRASAD z/. METHAI 
LaL. ^ _^75 I. C. 624 : A. I. R. 1923 All. 404 (2). 

' 'S. 70—“ Lawfully" meaning of — Existence of 

an interest ts a test but not conclusive tn all cases 

The existence of an interest is generally a test as to 
the lawful character of a payment, but even if an in 
terest were not shown to exist payments on account of 
another, if lawfully made, would generally be provid¬ 
ed for by S. 70 of the Act, Where a person makes a 
payment to save a property in which he claims bona 
fide a share, notwithstanding that the interest claimed 
by him is found to be non-exislent, he is entitled to 
reimbursement. “ Does” in S. 70 includes payment of 
money. It is consistent with general principles of 
equity that those whose funds are used to meet the 
legitimate demands of others, when the latter have 
the benefit of such payments, are entitled to ask the 
latter to pay to the extent of the benefit, that they 
cannot retain the benefits and plead non-liability, and 
that where the codified law does not cover.the case 
the Court should apply the general law, legaltand equi 
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Ss. C?'' O C o t C ' 

table. It is necessary to be very circumspect in the 
application of this general principle of justice, equity 
and good conscience. !)ut the terms of S. 70 are wide 
enough to afford ample room for the application of 
this principle in a fit case. Meaning of “ lawfully ” 
discussed with case law. {Greaves and Mukerji, JJ) 

Nagkndra Nath kov Iugal Kishoke koy. 

29 C. W. N.^1052 : 90 I.C. 281 . A.I.R. 1925 Cal. 1097. 

S. 70— ' Laiufully' — Hindu Reversioner Pay-' 
mg money to prevent sale for road cess. 

1 he word “lawfully” in S. 70 is not a mere sur¬ 
plusage and a person must have lawful interest in mak¬ 
ing the payment. A Hindu Reversioner’s interest in 
the estate is a mere expectancy and he has no lawful 
inteiest in the payment of money to prevent a sale (of 
the estate held by a widow as heiress to her husband) 
for non-payment of road cess, and is n t entitled to be 
reimbursed. {Sande>-son, C. J. and Chotzner, /.) GO 

peswar Banerjee V. Brojo Sundari Debi. 

25 C. W. N. 1029 : 67 I. C. 40 : 49 Cal. 470 : 

A. I. R. 1922 Cal. 353. 

- S. 10—Enjoying benefit—Suit for share— 

Expenses of filling tank. 

One of two joint owner.-> of a tank undertook to fill 
it up at the request of the other, as they were asked 
^ the Municipality to do so owing to sanitary reasons. 
He paid for the expenses of filling it up and sued the 
other for a share ol the e.’tpenses. The other contend¬ 
ed the claim time barred. Held, that the article of 
the I-im. Act. applicable was 120 and the suit was 

not barred and that the case fell under S. 70 of the 
Contract Act. {Mookerjee, A. C. J, arid Fletcher, J ) 

Upendra Krishna v. naba Krishna. 

.621. C. 615 : 25 C. W. N. 813, 

Ss- 70 and 69— Person expecting to gef cer- 
Properties after death of certain persons and dis‘ 
charging encumbrances though nop bound to do s<j, is, 
entitled to reimbursement* 

A testator bequeathed certain propertie.s to his foster 

son. The testator, his wives and the foster son were 

living together and the latter continued to live in the 

family even after the testator’s lifetime. The foster 

son discharged certain encumbrances on some proper¬ 
ties other than those bequeathed to him The Will 
did not direct him to do so. The foster son died and 
afterwards there was a contest between the widows’ 
and his legal representatives. The Court thought that 
It he had survived the widows he would have got the 
properties. Held ith^t he was not a volunteer and 
was entitled to be reimbursed. {Devadoss, /) 
PIRAMU AMMAL V. Serunatha Ammal 

_ ^ 86 /- C. 737 : A. I. R. 1925*Mad. 1176. 

• 5. 70 Lease taken by Receiver of estate — 

mortgagee acquiescing in ReceivePs management 
ana lease, cannot claim precedence m/er ReceivePs ex¬ 
penses and rent due to landlord. 

When property is placed in cusiodia legis, bv the 
appointment of a Receiver, all the orders passed by the 
Court for the management of such property will be 
binding on all persons w’ho, if not actual parties to the 
suit, have so conducted themselves, either with regard 
to the litigation, or with regard to the management of 
the property under the directions of the Court, as to 
make themselves virtually or constructively parties to 
the suit, or have otherwise submitted themselves to 
such management by the Court, 

Per spencer, Off^g. C. J .—If in pursuance of the 
order of the Court appointing him, a Receiver mohga- 
ges the property for raising a fund to defray the cost 
ot ms management, that mortgage would take pre¬ 
cedence over an earlier mortgage. A landlord had a 
decree for arrears of rent against a tenant who carried 
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on a printing press in the premises. A Receiver was 
appointed in the course of the execution of the decree 
ami W.1S directed bv the Court in presence of all the 
parlies to sell the press for the best price obtainable 

and meanwhile to keep it running as a goj^S 
and to pay the rent due to the landlord. Anothei 
person held a mortgage on the stock-in trade of the 
press. Thouch not a party to the lanolord s suit, he 
became aware of the appointment of a Receiver and 

applied to the Court that the Receiver appointed m 

ihe^uit for rent should be appointed Receiver m his 
own mortgage su.t and opposed the removal of the 
press from the landlord’s premises and asked that the 
defendant should be restrained by an injunction from 
removing it. Hdd ' that he acquiesced m the hou.> 

inc of the property in the landlord s premises and in 

the employment ot a Receiver to preserve the proper¬ 
ty and he took the benefit of its being preserved. He 
could not alierward' claim to have the properties, 
without paying any rent and his claim to the proceecs 

of the mortgaged property could not be given prece¬ 
dence over the landlord's claim for rent for the period 
during which the pr.^pcriy was in the Court'.s manage¬ 
ment and over the claims of the Receiver for his re 
maneration and expense-; of management. 

Offs C. y. Aiyansayy JO 1^- 

gopalachar. .. M. ' c. 337. 

A. I. R. 192 a Mad. 571 . 

_S. n(b~Euioyins Benefit —Acceptance of bene- 

a*—Doing an act for another. 

Where it is proved that defendant co-sharer was ask¬ 
ed to join in the suit and pay hi.s quota of the ex- 
penses and „as warned that he ,vould be responsible 
f^or the loss that might accrue by his not joining the 
plaintiffs in filing a suit on the mortgage ; it cannot 

be said that he has not had the option. B-.it it is not 
necessary that he should have had option of join ng 
Ttte salt when he gladly availed h.mself of the 
benefit of the plff’s action Where a person does an 

act which is greatly beneficial to himself and which 

is sure to benefit another, the former cannot claim 
contribution from the latter ; in other words^ 
person is bound to do an act, or would do an act, 

whfether another consents to it or 

cannot claim contribution even though the latter 
derives benefit in consequence of the act. In short, 
where the benefit to himself is great, a pei-son cannot 
l>e said to do the thing for another within the meaiv 
inc of S. 70 but where defendant applied to be and 
become co-plaintiff he is liable to 

(Odg^rrand T. M. SUNDARA AIVAR 

V T. M ananthapadmanabha. ^ .... 

16 L. W. 231 ; 31 M. L. T. 1 ^^' ^25 ' 

1922 M. W. N. 608 : A. I. R- 1923 Mad. M 

43 P" T V * IV I X • 

__^—8 70 — Minot - Necessaries—Dayment of 

Government revenne-Right of creditor to a decree 

against the estate of the minor. 

Where money has been advanced foi payment of 

land revenue due from a malguzari estate owned by 
the minor, the creditor is entitled to a agains 

the minor’s estate, such payment being considered a 

one for the necessaries of the minor 

A J C.) LaCHMIRAM t'. PaHLAIi 

sfNGH 7 N. L. J. 199 : 841. C. 580 : 

A. I. R. 1925 Nag. 33 (1). 

_S to—f/eir afUr Mdom's remarriage is 

bound to 'return benefit to estate got by payment of 
legally binding debt by a stranger at nefuest of 
T Wndn widow had to pay up the debts of her 


husband out of his assets inherited by her, she con¬ 
ferred benefit upon estate by getting her relation to 

the heir on the remarriage of the widow was 
bound to repay out of the estate where the widow had 
f-lpcted to accept the benefit. (Rinkhede^ A. J. C.) 
M r SunDAR t BhOPaT. 7 N. L. J. 167 : 

82 1. C. 586 : A. I R. 1926 Hag. 19. 
S. 70— Applicability —“ Enjoy such benefit — 

.A 


Meaning of. 

In order to enable a party to recover money paid by 
him from another under S. 7 © it is necessary that the 
party sought to be made liable must not only have been 
benefited by the payment but must also have had an 
opportunity of rejecting such benefit. Where no such 
option is left to him and the circumstances do not 
show he intended to take such benefit, he cannot be 
said to have ” enjoyed such benefit . {Baher, J. C.) 
PARASHRAM r-. HONURUSA. ^ ^ ^ 

_S 70— Enjoying benefit —Pleader's right to 

site for services rendered to client—Legal Practitioner^ 

Act, Ss. 27 and 28 . , . > us. 

Where an agreement between a pleader and nis 

client is invalid under S. 28 of the Legal Practitioners 

Act or there is no agreement, the pleader can sue under 

S 70 of the Contract Act and is entitled to a fair 

remuneration for the services actually rendered and m 

the foimer case the terms of the agreement maybe 

considered in determining the proper remuneration and 

except as evidence as to the amount of remuneration, 

ihe party and party’ fee under S. 27 of the Legal 

Practitioner’s Act does not come into question. K/iailt- 

lax A / C.) VITHAL KaO V* BALWANT HARI. 
laxyA.J.i..) 09I.C. 172: 17 N.L.R.8. 

_ ^ 70 —Payment by a person holding under 

void transfer creates rights of reimbursement but no 

charge as the principle of subrogatton does not apply^ 

^ lOl* 

Payment of prior charges by a mortgagee under a 

void deed creates no charge but only entitles the 
eageeto claim from the mortgagor a repayment of the 
anfounts paid. Subrogauon does not come »nto exis¬ 
tence unless a person is under a legal 
make a payment or unless he is compelled to do so for 

the preservation of any rights or 
{Dalaly /. C. and Neave^ A. /. C.) 

SHAHAN Shah BEGAM. 27 0 , C. 66: ^ * 

83 1. U. 864 : A. I. R. 1924 Oudh 302. 

__—Ss. 70 and ^— Scope, 

A person believing in good faith makes 
paynfents for the preservation of‘he estate Pend'ng 
certain litigation about it and 'f.h's “PPonent gets t^ 
estate in the litigation he is entitled to he reimbure^ 
bv the opponent if the person has failed, through 

no fault of Ms. to reimburse himself 
tlif estate ( /wala Prasad and Ross, JJ.) ^USbAM 

MAT DULJIN SONA KUERt'. 2of 

FVUMA. 77 I. C. 107-. A.l. E. 1985 Eat. 201. 

_J_Ss. 70 and Enjoying benefit—Bound by 

‘‘‘% ^69 oVthe Contract Act does not authorize » P^^ 

who made a payment to protect his 
recovering from the person on whose h®haU i^e Mten 
sibly paid it. unless the latter was bound in law topay 
tlie money. He cannot also recover under 70 of 
the Act unless the person for w^hom he 
had not only benefited from the payment but had aj^ 

had the opportunity of e*P^?f‘"S h)* 
rejection of such benefit. The plaintiff P“rehMed a 

tenure In execution of a money d®"*® 
tenants when the latter were m arrear with their rwts. 
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CONTBACT ACT. 6 . 72. 

The landlord having later on obtained a decree for 
fluch rents against the out-going tenants put up the 
tenure to sale which was set aside on plaintiff deposit¬ 
ing the decretal amount: the plaintiff is not entitled to 
recover the amount from the original tenants either 

under S. 69 or under S. “o. /.) SkiMATI 

SURADHANI DEBI v . H.ARI CHARAN iSfAHTO. 

1921 P. H. C. C. 298 : 3 Pat. L. T. 122 : 

64 I. C. 226 : A. I. R. 1922 Pat. 337. 
— ^- —S. 72— Mistake — Set of. 

To append a consideration of the relation of parties 
t7tter sc apart from actual circumstances which enfor¬ 
ced th.t payment for the refund of which the suit was 
br ught under Contract Act, S. 72 is simply to allow 
counter-claim under another name, and a counter 
claim in the Punjab is not admissible {Lord Dunedin ) 
Kanhaiva Lal 2/. Nationat. Rank of India. 

4 Lah. 284 : 33 M. L. T. 349 : 25 Bom. L. R. 1248 ; 

75 I. C. 7 : 50 I. A. 162 • 
A. I. R 1923 P. C. 114 (P. C.) : 45 M. L, J. 497. 

' —S. 72— Mistake—Presumption niui^r—Money 

paid by mistake or coercion. 

As the section lays down, that a person to whom 
money is paid by mistake or coercion, must repaj' or 
return it, it implies that the money was not really due to 
the person to whom it was paid. {Pi^zott and Walshs 

//•) Mahadeo Prasad z/. Dirgbijai Singh. 

AJl. 272 : 60 I. C. 881 : 19 A. L. J. 41 

*t^'-~-Presentme7et of hundi to ivronz Person 
who accepted by ttnstake—Drawee diseeverinz mistake 
ionz afierwards^Afotice to holder delayed beyond rea¬ 
sonable time^Drawee is diseiztitled to sue—NcZoliable 
instrufnent—Limitation Act, Arts, — 97 . ' 

V5.here the plaintiffs through negligence wrongly ac¬ 
cepted the position as drawees of the hundi, presented 
by a bankt tlds that it established for the time being 
mutual relationship between themselves and the bank 
who presented the hundi which cast upon them the 
duty to inform the bank within a reasonable time that 
they had accepted that position under a mistake of 
fact where there had been gross carelessness on the 
part of the plaintiffs in not detecting the mistake im¬ 
mediately and also in not intimating the bank of it 
within a reasonable time after they discovered the mis 
take ; 

Meld further that the plaintiffs were not entitled 
to recover the money from the defendant bank {Mac- 
leod^ C, J. and Coyaiee, Jf) RaGHUNATH Rithka- 
RAN V. Imperial Bank of India. 

27 Bom. I. B. 1229 : A. I. E. 1926 Bom. 66 . 
"" ■ S. 72 — Coercion — Money paid under — 
Meaning of. 

The word “ coercion ” referred to in S. 72 of the 
Contract Act is u'^ed in its general and ordinary sense, 
its meaning not being controlled by the definition of 
** Coercion ” in S. 15 of the Act. 40 C. 598 P. C. Rel. 
{Chatteriea and Panton, //.) ADHOR Chandra 
Dass V. Rameswar Manna. 65 I. C. 517 (Cal.). 

— S. 72— Mistake—Money paid under a enistale 
of fact is re'‘overable. 

Money paid under a mistake of fact on the part of 
both the parties is recoverable. {Sir Lancelot Sander¬ 
son, C. J. and Ckotzner, /.) Erpanuddi v. BhaRAT 

Chandra Sarkar. a. l. e. 1922 Cal. i (2). 

*—■ 72— Debtor of insolvent — Money paid by 

Private settlement. 

Where the debtor of an insolvent under a private 
settlement paid money to an auction purchaser and on 
a subsequent suit by the insolvent to recover the money, 
brought a suit against the auction purchaser to whom 
he had paid the money by private settlement, Held, 
the Suit could be brought under the provisions of S. 72 


CONTRACT ACT. S. 72 


■ ^ of the Contract Act. {Sroudzoay and IVilhi'rforce, 

' i /y.) Balkishen Das v. Devi Saras. 

4 Lah. L. J. 164 : A. 1. R. 1922 Lah. 103. 

1-S. 72 —Sale of piece goods — chai*t of 

I changing hands—Bales found by the ulti^nate buyer to 
I contaiti less number of pieces than paid for—Party from 
j whom the ulticnatc seller purc/iased becoming bofikmpt 
I —Ulfttnate buye*' is entitled to recover the Price of 
j shortage from his seller. 

/I sold some bales of cloth to B B sold the bales to 
j C and C to D. D found that there was shortage in the 
j contents of the bales. He filed a suit for recovery 
of price of the shortage against C. In the meantime 
B had become insolvent, and C pleaded that he should 
not be called upon to pay as he had lost his remed'' 
against B, due to A'r bankruptcy. Held. Z>was entitled 
I to-recover from C and Bd insolvency did not affect C's 
liability 4 .I M. L. J. 142 . Dist. {Coutts Trotter, C. J. 
\and Krishnan. /.) RaMIaH & CO. v. SaDASIVA 
MudaLIAR. 22 L. W. 341 : 

(1925) M. W. N. 688 : 48 M. 925; 

A I. R. 1925 Mad. 1255 : 49 M. L. J. 228. 

-S 72— Money paid by mistake—Bight to re- 

cover exists. 

Plaintiff paid to defendant certain sum to discharge 
debt due under a pro-note but by forgetfulness he 
j mentioned a wrong date of the pro-note. Defendant 
I appropriated, the money as if due under a pro note of a 
fictitious and wrongly mentioned date and then endorsed 
the pronote to third person who then sued plaintiff on 
the note. Plaintiff then brought action against defen¬ 
dant for the monev. Held that plaintiff could recover 
even before a suit against him by the endorsee was 
decreed {Ma'^havan JVair, y.) RaMaSVVAMI 

Naickerz'. Narayanaswami Naicker. 

( 1925) M. W. N. 41 : 90 I. C. 906 : 

A. I. E. 1925 Med. 762. 

72 —Mistake ^Sale of goods—Delivery of 
excess quantity by mistake—Subsequent sale to third 
persons—Right to equitable restitution. 

Where piff. sold 70 bales of grey mulls, each bale tp 
contain 100 pieces, to deft., and deft, in his turn hona 
fide sold the bales as containing each 100 pieces to 
several persons, and it was eventually ascertained that 
plff. had delivered an excess number of pieces. Held 
that deft, was not liable to return or pay the price of 
the excess number of pieces. The doctrine of eq-itable 
restitution has no application where the deft. labouring 
under the same mistake as the plff. has bona fide part¬ 
ed with the goods to others {Coutts-Trotter and 
Ramesam, JJ ) K. M. P. R. FIRM v. THE OFFICIAL 

Assignee of Madras. 16 l. W. 76 • 

70 I. C. 751 ; (1922) M. W.'n. 498 ! 

A. I. R. 1923 Mad. 17 : 48 M. L. J. 142. 

-—S- 72 —Money paid under mistake of fact with 

whivk the payee has nothing to do cannot he reciyvey^ed. 

Money paid under a mistake of fact arising between 
the person paving and the payee can be recovered, but 
money paid under a mistake of some fact with which 
the payee had nothing to do, cannot be recovered. 
{/Cellyv. Solari, 9 M, &. W. 54 . liist.) {RobhiSdh. C.J. 
and Mautig Ba, J ) CHINA AND SOUTHERN BANK, 

Ltd. V. Te thoc Seng. 

3 Rang. 477 ; A. I. R. 1926 Raag. 14. 

S 72— Money pa'd to zm-ong person by plain-'. 
tiffs broker contrary to plaintiff's instructioifS can bt 
recovered from the person under S 72 . 

A broker w’as authorised by plaintiff to purchase 
paiticular property and a certain amount was paid to 
the broker as eamest-mcney to be paid to the vendor, 
but the broker contracted with a different vendor in 
respect of different property and paid the earnest-" 
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money also to the vendor who received it in good faith. 

on ^uit by plaintiff, that the defendant vendor 
was bound to repay to plaintiff under S. 72 . {Raymonfi 
and Kennfdy. A. J. Cs.^ VaRUMAL WaTOOMAL 

VUSIFALl^V NOORDIN. 78 I. C. <94: 

18 S. L. K. 65 : A. I. R. 1925 Sind 93. 

-S. 73. 

Applicab 1 ty of. 

Breach of M&rriage Contract. 

Effect of PIfl nt ffs Failvre. 

Extent of Damages. 

Interest as Damages. 

Measvre of Damages. 

Plaint ff’s Di ty to M;n.m;se Damages. 

Special Damages. 

What :a a Breach. 

Sif also Damages. 

Appl'cab’l ty of. 

S. nZ—Appliiohility 0 ^—Breach of contract— 


Party cancelling contract u'hcn cannot set up alterna¬ 
tive defence. 

Where the buyer wtongfully cancels the contract 
without justification he cannot set up any defence 
which he might otherwise have done to any action for 
damages. {Afadeod. C. /.) KUSTOMjI A DUBASH 

7 '. HaJi Hussain Lari. 

59 I. C. 515 : 22 Bom. L. R. 1165. 

_ %.*lZ^Applicnbiltty of—Claim for damages 

premature •^Duc date is da^c 7ohen goods ought to be 
delivered according to contract. 

In a contract which fixe.s the date for performance 
the due dale is as a rule asceitainable. 

Where the date was the actual date of arrival 
in Karachi with an allowance of such reasonable 
time as would enable the railway receipt and 
invoices to reach Delhi from Karachi, IJcldy 
so long as any goods deliverable under the 
contract had still to reach Karachi, the due date had 
not arrived. (Broad vay and Jai Lais JJ-) PHLl. 

Chand Fateh Chano v. Chhote Lal Amba 
PERSHAD. 7 L. L. J. 360 : 90 I. C. 654 (2) : 

26 Punj. L. R. 528 : A. 1. R. 1926 Lah. 513. 

-- S.nZ—Applicability of Specific performance 

not granted for special reasons. 

Where a party is entitled in law to specific perfinm* 
ance, but the court for special reasons does not grant 
it he is entitled to damages in lieu of the same. 
iMol'i Sagar, /.) GENOA RAM v. RaMCHANDEK. 

73 1. C. 1013 : A. I. B. 1924 Lah. 163. 

- Applicability of- One party repudiating 

contract—Other party may accept or sue in damages. 

If one party to a contract repudiates it. the other 
party may either treat the repudiation as inoperative, 
or he may treat the repudiation as a wrongful putting 
an end to the contract, and m^y at once bring his act¬ 
ion as on a breach of it, but he cannot both sue upon 
the breach and also keep the contract open, yfrost 
\.Knight. 7 Ex. iii,A'./.) {/a<.kson, /.) NaKA- 
bIMHA MUDALIz'. P. NARAYANASWAMI CHETTY. 

22 L.W. 637: A. I. R. 1926 Mad. 118 : 49 M.L.J. 720. 

- S. 1Z—Applicability of—Contracts affe ting 

immoveable property—Prinetpfes in S. 73 

The principles as to damages enunciated in S. 73 are 
applicable even in respect of agreen.ents relating to 
immoveable properties. (^IJeald and Charts JJ.) Ma 
HNIN YI V. Chew WHEE ShEIN. 4 Bvr. L. J. 93 : 

90 I. C 261 . A. I. E. 1926 Bang 261. 

Breach of Marriage Contract. 

S. 73 —Breach of marriage contract—Breach 


CONTRACT ACT. S. 73—Effect of Plaintiffs failure. 

War and unable to eommunicate ivith other—Rescission 
of contract cannot be Presumed. ■ 

In certain circumstances silence, absence, conduct 
or expressions in letters may be amply sufficient to lead 
a Court of Law to conclude that a contract of marriage 
was dissolved by agreement of both parties. But where 
circumstances were altogether extraordinary in that the 
parties weie entangled and embarrassed by difficulties 
not of their making but by war breaking out and one 
of the parties being interned during the war, being 
.‘Suspected as German subject Held', that even then to 
prove that this contract was rescinded by mutual agree¬ 
ment is a burden of which the respondent must dis* 
charge him«elf. U he does not so prove he must make 
amends to the other parly. i^Lord Darling.') LuCIA 

Jacob v. David Alexander Wills. 

2 C. W. N. 696 ; 89 I.C. 824 : 22 L. W. 726 : 

A. I. R. 1925 P. C. 194 (P.C.). 

Effect of Plaintiff’s Failure. 

-S nZ—Effect of Plff's failure — Contract for 

sale of immoveable property—A/I except engrossment of 
title and payment of price finished—Vendee assuring 
of his readiness—Vendor's demand for immediate com- 

pletion is not unreasonable. 

The contract was for the sale of immoveable pro- 
nerty. Everything in connection with the transaction 
had been completed except two matters alone, viz.s the 
payment of the price and the engrossment of the draft 
conveyance for signature. In these circumstances the 
vendor’s agents wrote saying that the matter must be 
completed without delay. To this the vendee replied 
that the money was ready and that the title was being 
cngro:..sed. Thereupon the vendor gave a notice of five 
days within which the sale was to be completed. 
Held ; that theie was no abruptness in the conduct of 
ihe vendor and there being no abruptness in itt the 
unreasonableness fell to the ground, because the 
unreasonableness of the demand consisted not in its 
method but would have consisted in this that it would 
have put the purchaser, whose finances might have 
been allowed to drop owing to the dragging on the 
negotiations, into a position of much embarrassment 
on such a short notice being given. Held's further that 
it W.IS not open to the purchasei to set up such a case 
because the purcha-ser had given, prior to 
the very assurance that no abruptness could be felt by 
the tv.o statements that he had made, namely that his 
monevwas leady amt his title was engrossed. Held s 
also that the vendee was estopped from maintaining 
that the facts .Nere othenvise than his letter represent¬ 
ed them to be. Helds further that, whether he was 
estopped or not, the circumstances of a long drawn- 
out transaction in which all remaining to be done was 
the engrossment of the deed of sale and the payment 
of the p'tce. demonstrated that as between purchaser 
and vendor of immoveable property in a time of finan¬ 
cial strain it wa- not a reasonable position for a pur- 
chaser to occupy to be unable to complete within four 
days, (l.ord Shnu-.) MOTILAl. ITCHHALAL GANDHI 

.. HaJI MOOSA HAJI MAHOMED.^^^, 41 SS4 

L. R. 6 P. C. 106: 88 I. C. 440: 3 Pat. (P-C.) 

A. I. R. 1925 P. C. 124 (P.C.) : 48 M. J* 484. 
_S. 'IZ—Effect of plff's failure — Agreement not 


of contract to marry^One party interned during the 


to cla m damages for breach Effect. 

Where in a contract for the sale of goods it was pro¬ 
vided that in the event of the vendor failing to deUv r 
the goods, the contract «ill be 'cancelled but that there 
would be no right to claim damages. Held, the veno" 
could not arbitrarily refuse to 

but should addug^ reasonable grounds for the retosai 
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CONTRACT ACT, S, 73—Effect of plaint ffs’ failure. 
—( 1919 ) A. C. I Foil. {Macieod, C. J. and Shah. ./.) 

Chunilai. Dayabhai & Co, V. AH^^EDABAD Spin¬ 
ning AND Weaving Co. 24 Bom. r. r. 293 • 

67 I. C. 223; 46 Bom. 806 ; A. I R. 1922 Bom. 44. 

' *^3 Kffect of p/ff's faihire—Party reitdif' 

ing performance impossible can't get damages. 

A party who by his conduct makes a performance 
of the contract impossible is deprived of his *'ights to 
recover anything by way of damages from the other 
party. {Baker /. C.) NaRSINGH v. NaRAYAN. 

80 I. C. 949 : A. I. R. 1925 Nag. 119 (2.) 

Extent of Damages. 

~ 73 —Extent of damages—Breach of hvo 

contracts by one act—One benefiting. the other damag¬ 
ing the other party—Defaulting Party cannot take 
advantage of benefit. 

Where there are two contracts and a parly commits 
by one act breach of both, the fact, that as the result 
of the wrongful act a benefit may have accrued to the 
other in connection with the other, is a fact for which 
no credit can be claimed by the defa siting party. 8 
Ch. Apps. 921 Foil {Lord Blanesburgh') DlW.AN 
Chand Kirpa Ram & Co., v. Weed & Co. 

88 I. C. £4 : 1925 M W.N. 4)9 • 
A. I. R. 192.3 F.C, 1^0 (P.C.). 

S. 73 —Extent of Damages—Clause empower 
tng veftdo*\ on vendee's default to pay on due date., to 
resell at any time and on suck terms and eonditions as 
vendor might decide is Valid. prov>ded vendor acts 
within its limits. 

Clause in contract entitling vendor on vendee’s 
default, to pay for and take delivery on due date, to 
resell goods at any time and on such conditions and 
terms as vendors might decide, is valid and the vendors 
can recover the full dan»ages ascertained on that basis 
provided they act within its limits. 1924 Bom. 390 , 
Expl. ; 25 Cal. 505 Rel. on. {Shah. A. C. J. ana 
Fawcett. /.) HaRICHANDA & CO. v. GOSHO KUBU 
SHIKl KaISHA, l.TD. 26 B. L. R. 921 : 

49 B, 25 ; 86 I. C. 521 : A. I. R. 1925 Bom. 28. 

'—Ss. 73 and 74— Extent of damages—Deposit 
—^Breach of contract—Forf eit ure~—. Repudiation of 
contract. 

In a contract of sale a deposit serves two purposes. 
If the purchase is carried out, it goes against the pur¬ 
chase money but its primary purpose is this, it is a 
guarantee that the purchaser means bi^siness. Money 
paid as deposit is paid on the implied understanding 
that if the purchaser refuses to complete the deposit 
is to be the property of the payee. If the purchaser 
repudiates the contract he forfeits the deposit and can¬ 
not claim its refund on the ground that the purchaser 
has had no loss. 19 A. 489 : 43 A. 166 : 17 C. W. N. 
100:24 C. W, N. 40 : 38 M. 178 Ref. (Chaiteriea 
and Pearson. JJ.^ MaNGOBINDA DaTTA a/. BaISO. 
GOMaFF. 67 I. C. 714 : A. I. R. 1922 Cal. 104. 

-S. 73 —Extent cf damages —-Sale of goods — 

Rescission—Right to return of advance—Further 
damages. 

Where the pl£f. lawfully rescinds a contract he is 
entitled to the return of his advance and to such fur¬ 
ther damages as where within the contemplation of 
both the parties at the time when the contract was 
made. (JSchwabe.C. J. and Krisknan. y.) AdaM 

Haji Pfra Mahomed ishak ?/. Hussain akbari. 

31 M. L. T.40 : 70 I. C. 736: (1922) M. W. N. 434 : 

A. I. E. 1923 Mad. 103 : 43 M. L. J. 199. 

“T!-S. 73 —Extent of Damages—Damages for 

bttilee*s tugligence—Small Cause Court. • ' 

When the Court is a Small Cause Court, U is open 


CONTRACT ACT, S. 73—Measure of Damages 

to the Judge to assess the damages for bailee’s negli¬ 
gence and the amount of wear deposed to, etc., even in 
the absence of more definite evidence as to tlu extent 
of the negligence w hich he has found to be proved. A 
Court of Small Causes is notbotnd to discuss such 
points at so great a length as ordinary Courts. 
{Lentaigne. J.) HOLl.ANDIA PiNMEN V. H, 
OppenhEIMER. 3 Bvr. L. J. 203: 84 I. C. 274 : 

A. I. R. 1924 Rang. 3.6. 

Interest as Damages. 

- S. 73— Interest as Damages — Non payment 

Surplus Profits in the hands of the mortgagee — Pro¬ 
priety of. 

Interest by way of damages can be awarded under 
S. 73 of the Indian Contract Act. In most of the cases 
for redemption it is not till an account has been taken^ 
that it is discovered on what date there was a surplrs 
in the hand of the mortgagee. In the case of surplus 
profits in the hands of ttie mortgagee, it cannot be 
said, that any contract has been broken. Interest 
sliould not be allowed by way of damages. (A/nker/i 
and Dalol /J.) S.MYED IS.MAIL HaSAN S.AIYED 

Mehdi Hasan. L. R. 5 All. 625 : 

22 A. L. J. 833 : 46 All. 897: A. I. R. 1924 All. 881. 

--—S. 73, Ill. {n) — Interest as damages—Right 

to — Contract. 

The only grounds upon which interest can be claimed 
upon a sum of money when tne liability for that sum 
is established are to be found either in S. 73 . illustra¬ 
tion {n) of the Cotitract .\ct or in the Interest Act. 
Interest depends on contract, express or implied, or on 
some rule of law allowing it. 40 A. 497 ; 17 A. L. J. 
177 , Ref. {Mookcriee and Dalai. / y.) JWALA PRA¬ 
SAD V. HOTI LaL. 22 A. L J. 558 : 46 A. 625 : 

79 I. C. 1049 ; A. I. R. 1924 A. 711. 

I -- -S, 73— Interest as damages — Interest on. 

To say that interest cannot be allowed on damages 
because interest can itself only be allowed as damages 
is not to advance a reason but to make an incorrect 
and almost meaningless assertion {II alii fax. A. J 

C.) Mohanlal V. Sir Bishfsvvardas Daga. 

A. I. R. 1923 Nag. 121 (2). 

Measure of Damages. 

■ ■ — S. 73— Measure of damages — Chain of sellers 

and buyers. 

The usual practice in produce markets is that where 
there is a chain of sellers and buyers, the damages as 
ascertained between the last buyer and seller would 
probably' without further litigation form the measure 
of the damages to be recovered all along the chain. 
{Lord Pnillmore.) HOPE PkUDHOMME AND CO. z. 

Hamel and Hor ey Ltd. 49 Mad. 1 : 88 I. C.307: 
L. R. 6 P. C. 129 : A. I. R. 1925 P. C. 161 (P. C.). 

-S. 73— Measure of Damages—Breach of Con¬ 
tract. 

On iith October 1917 the Respondent Company 
entered into contract with the appellant Company to 
supply 200 tons of coal monthly from November to 
April 1917 . The respondent Company failed to supply 
the coal as agreed upon, and the appellant Company 
sued for damages for breach of contract assessing the 
damages at the difference between the agreed price 
and the market price. 7'here was no contract to 
supply to the former the identical coal obtained from 
the collieries, ( n the contrary, it was expressly pro¬ 
vided that that coal purchased, from the respondents 
was to be supplied from the respondents’ stock. Again 
no contract was entered into between the appellants and 
respondents or between the appellants and the Ice 
Factory in whose favour the special indent certiSed by 
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the I>y. ControHer “ Coal supplies ”, was obtained the 
supply of coal being regulated on account of war, that 
the appellants should deliver over to the Ice Factory 
the coal that should be delivered to them under the 
contract of the nth October. 1917 . The indent wa« 
no doubt manipulated in the wav in order to get the 
use of wagons. The appellant s name did not appear 
on the indent. The respondents did appear. No evi 
dence was given as to a particular relations betw-een 
the responde!it< an<l the Tee Faetc^rv. Held whatever 
those relations may have been and whatever obliga¬ 
tions rest upot^ the restondenfs, the appellants would 
not have been bound, had the agreement of the nth 
October been peiforn ed. to sell or deliver to the Ice 
Factoi-y the coals which shovild be delivered to the 
appellants out of the rei^pondent stork. The Tee 
Factory was not the apnellants’ only customer. Had 
the coals purchaser! been delivered *0 the appellants 
in pursuance of their contract, the latter would have 
been entitled to sell them in the open market at the 
marlcet pric=* and that being so, the damages were 
rightly assessed at the differenre between the contract 
price and that market-price. {Loni /Itkin^nn.^ KeSH 

AVLAL Bros. & 00 »•. otwan Chand & ro. 

C1923) M W. N. =83 : SO T. A. 142 • 
27 C. W. N: 974 : 33 M. L. T. 342 : 74 T.O. 399 : 

1 Pat. L. R. 434 : 2’' P. L. R 8'^4 : 47 R =63 t 
A. T. R 1923 P. C ins fp.c.^ : 4' M. D. J 630 

8 . 73 —Mensttre of Dnmn^fs — Confidernfiot/f. 

In estimating damages for the b»*each of a contract 
of sale the law does not lake into account anything 
that is incidental as between the p'ff. and the defen 
dant. e. an intermediate contract with a third party 
for the purchase or sale of goods, {f.ord DuKeiin.^ 
MUHAMMAD HaBIRUT.T.AH v BIRD ^ TO. 

43 All. 2-7 ; 48 T. A. 17' t 14 I. W. 3'0 • 
63 T. C. =89 : 24 Pom 1 R- 687 • 
A. I. R. 1922 P C 178 (P C.^. 
--S. 73 — of Hatnat^fS—Contrart to 


coitvev im'Tioveahle P>‘of>ert\' — f^reach. 

When a person who has cntprpd into a contract to 
convey a house is unable to fulfil it by re.a«on hi« 
having no title to the property, he i« liable in damages 
the measure of damages being the difference in the 
marke’ price on the date agreed on for the completio" 
of the sale and the contractual price. (Houerii nud 
Cokul Prysad, //) PANNA I.AT, r*. HTISAIN 

L. R. 4 A. -=40 ; 75 I. C. 460 t 21 A. L. T 42^ • 

A. T.R. 1924 All. 167. 

. I -S. 73— Measure of Pamoees—Breach of cotv 

tract—Damages meaning of — Aferciant committee, 
decision of. 

The suit was brongut by the plaintiffs to recover a 
certain sum cf money alleged to be due In resoect of 
a contract which was entered intoon the 12 th ‘Septem¬ 
ber, IQ 18 , for the delivery by the iSth No'.ember of 
that year of a bale of dhotis at a certain rate The 
date fixed for paym'^nt was the 27 th of November 
It was not denied that tl;e goods were delivered to the 
defendant on the date in question and that the price 
was not paid on the date fixed for payment. Afte*- 
thislatier date in as much as there had been much 
speculation in this class of goods a committee of the 
cloth merchants of Jhansi assembled and brought out 
a plan by which claims for breach of contract of deli 
very of these goods or for failure to pay the price due 
in respect of these goods were to be settled. He!d the 
plaintiffs could only recover on the basis of the 
scheme which was laid down by the cloth merchants’ 
committee, and that plaintiffs were not entitled to 
revert to the original contract. {^Lindsay and Daniels 


/y.) Ram Nath v. mannu Lal. 7« T, 0 . 6U ; 

21 A L. J. 380 t 45 A. 472 : L. R.4 A. fC v >216: 

A. I. R. 1023 All. 618. 

-—S. 13_ Measure of Damages—Contract for 

sale of land — Breath — Damages—Measure of^Time 
if the essence of the contract. 

Plaintiff contracted to buy a building in the city of 
Bombay for 18 T.akhsof rupees and paid one lakh of 
rupees as earnest money to the defendant. The con¬ 
tract was entered into in lannary 1020 , and the sale 
was to be completed within six months. The building 
was erecterl on leasehold land w’hich had been taken 
bv the defendant for a term of 50 years from the year 
iR 8 b. At the date of the sale a tenant was in pos.ses. 
sion of the building for a term expiring in March 1020 . 
i A few days after th#* contract for sale the plaintiff 
\ erntracted to resell the building to a person who^ was 
desirous of opening a hotel. The tenant claimed 
that he was entitled to a ren'»wal of a lease from the 
defendant for a period of six years under an oral con¬ 
tract. The tenant gave notice of h's claim to the 
plaintiff and also sued the defendant in May T 020 for 
specific performan''e to grant a further* lease.^ In April 
1020 the solicitors of the rl^^fendant sent the title deeds 
of the properties to the plaintiff’s solicitors for in**esti* 
gation In August 1020 the penson with whom the 
plaintiff had contracted to resell the house wrote to 
the plaintiff stating that if the sale to him was not 
''ompleted bv Mo\’emb'»r t <»20, he would cancel the 
contract. The plaintiff in his turn asked the defen¬ 
dant to complete the sale before November 1020 
making timp the e«sen''e of the contra-'t. As the 
defendan failed to fulfil the contract within time the 

nerson 

the buiHing cancplled his contract. In a suit by the 
plaintiff against the defendant for refund of the ear¬ 
nest money together with damages to the extent o 5 
lakhs of rupees the defendant counter Haimed for 
specific performi»nce. field, that the plainbff was 
iustified in niaking time the essence of the contract 
and that the time he gave was rea<‘“n^>b1e. The default 
therefore lav on the part of the defendant who was 
bound to return the earnest money and also pay to the 
nlaintiff all the cocts incurred in the investigation of 
♦i^le. T'he plaintiff however was rot entitled to datna* 
CTps on the footing of the difference between the con¬ 
tract price and the market value of the property on the 
Hat of breach. {Shnh. A. C f. and F/rtocett. Jf) 
t^HANRMGIRJI NAPAKTKr.GTRjI V. TATA SONS, 

j q'D 49 Rom. 1 ' 26 Pom. I*. R. : 

A. T. R. 1924 Pom. 473. 

-S. *1^—Measure of damages — Reasonable 


compensation is qtiestian of fact — ff circumstances re^ 
ov're so. no damages need he ftioarded for breach of 
contract to sell real property. 

No hard and fast rule can be laid down for 
ment of damages for breach of contracts to sell. The 
■'V'^ums-ances of each case have to be considered^in 
deciding what is reasonable and proper compensation 
for the damage caused by a breach of contract. Under 
S. the Court is not bound in every case to award 
damages on the basis of a difference between the price 
at the date of the contract and the market price at the 
date of the breach. If circumstances require so no 
damages need be awarded for breach of contract to 
sell real property where the vendor is not guilty of 
fraud. {Shah. A.C. J. and Ferweett. J ) PHANRAJ* 
GIRJI NaRASINGGIRJT V. TATA SON'S I.TD 

49 Rom. \ 26 Pom. I»» R« 8 8 : 

A. I, R. 1924 Pom*. 478* 
9. ^%-^Measure of datnages^lll. ( 0 )—Zfewrt- 
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CONTBACT ACT (IX OF 1872), S. 73-Measoo-e of 
iiamages. 

to sell should be based not on 
profit that-loould have been made by plaintiff but on the 
market price on day of breach. 

In calculating damages for breach of contract for 
sale of property it is not the profit which would have 
arisen to the plaintiffs, which is to be taken into 

market price of the property on the 
the same time the profit which 

tradictetl by other evidence is evidence of (he latter 
Ishah L. R. 4 Q, R. 659 Foil. 

->iAKSiN.^G.Rji 2/. Tata Sons, I.TD. 49 Bom i- 

_26 Bom. L. R. 858 : A. I. R. 1924 Bom. 473. 

-Measure of damages —Contract for 
ealeo/ goods —Breach — Resale—Ptnoer of. 

Plaintiff sued defendant for damages for breach of 
contract for purchase of yarn and cloth, the defendan* 

^rfn flelivery of the goods within the 

stipulated period, ^eld, that the measure of damages 
was the difference between the contract rate and the 
market rate .t the date of breach. The property in 
the goods did not pass to the purchaser till delivery 
and the vendor could not resell the goods on the pur¬ 
chaser s account. Even though the plaintiff errone¬ 
ously calculated the amount of damages by having re¬ 
gard to the difference between the contract price and 
the price realized on resale, it is open to the Court to 
award damag^ according to coneoi principles of law 

npon an amendment of the plaint. 

vrf^^Tf’ /.) The Narasing irji 

Saheb Abdul- 
36 Bom. L.R. 523 : 80 I. C. 430 : 

_ « A. I. B. 1924 Bom. 390. 

i / ^^—Measure of damages-^Sale of goods— 
Breach—Late shipment—Late arrival. 

Under a contract in writing dated 21 — 8—1018 defts. 
agreed to buy from plaintiffs 25 bales of yarn. The 
contract was in thpe terms : “ This day we have pur- 

chased from you the undermentioned goods in accor¬ 
dance with the bazaar rales cotton yam of Japan 


CONTRACT ACT (IX OF 1872). S. 73—Measure of 
Damages. 

and a further lot of twelve bales on oisi October 
1920 , but they failed to take delivery of the remaining 
fifty two bales. After writing several letters to the 
defts. the plffs. sold the bales by public auction on 2 nd 
March. J 921 , and claimed Rs. 11 , 035 -i-J as difference 
in the contract price and the amount realised on sale. 
The deft.s. contended that the date of the breach of 
contract as regards twenty-five bales of September 
delivery was at the end of September 1920 . and that 
of twenty-seven bales of ready delivery was in Septem- 
ber 1920 but that they were not liable to pay damages 
on the basis of rates prevailing in January or March, 
1921 , Hehf (i ) that the property in the goods did not 
pass to the defts. and the plffs. could not, theiefore, 
lelyon the auction sale in March, 1921 ; ( 2 ) tliat there 
was no understanding betwteen the parties after the 
due date that if the defts. failed to take delivery of 
the goods the plffs. were entitled to go into the market 
an^cl sell at the then market price ; and (•?) that the 
whole of the forty-eight bales of which delivery was 
taken must be taken to be appropriated to the ready 
contract, and that the date of the breach as regards 
ready delivery was eight days from 13 th September 

(920 and as regards September delivery it was 30 th 
September. 1920 . (Marten. /.) TOYO MenHa 

Kaisha, Ltd. v. Chabildas I^athubhal 

24 Bom. L. R. 149 ; 69 1. C. 29 : 
A. I. R. 1922 Bom. 203. 

S. 73— Measure of damages^Vendor and 


shipment for Febmary-March 1918 is to be given 
whenever the .same arrive earlier or later, and on the 
safe arrival of the same by steamer.” On 25—9 iqj 8 
defts, wrote to p’ffs. that unless the goods were deli¬ 
vered m 8 d^s the contract was to be treated as 
cancelled. On 12 — 10 — 1918 the goods arrived in 
Bombay and the plffs. required the defts. to take 
de'ivery. On 15 —, 0 - 19 ,« deft.s. replied that 
the 8 days period having already expired the contract 
was cancelled and that they were not bound to pay 
for the goods or take delivery of them. In an action 
for damages, held that having regard to the express 
provisions of the contract with reference to late ship¬ 
ment, the September shipment was contract shipment 
which the defendants were bound to accept. The 
date of breach was 15 — lo —1918 when defendants 
improperly repudiated the contract. As the property 
in the goods had not passed to the defendants, plffs. 
were entitled to recover the differerce between the 
contract price and the market price on the dav of the 
breach. (Mul/a, p.) ChotalaL i/. CHaMPSEY 
UmerSEY &. Sons. 24 Bom. I. E. 877 : 75 I. C. 233 : 

A. I, R. 1923 Bom 75. 

--S. 73 — Measure of damages — ScUe of goods — 

Date of breach* 

On 13th September 1920, the plffs. sold to the defts. 
one hundred bales of yarn of which seventy-five were 
for.ready and twenty-five for September delivery. The 
defts, took delivery of twenty-four bales on 17th 
^ptember 1920, twelve bales on 4th October 1920, 

Q. D,—VOL. I—112 


Purchaser, 

In an ordinary contract for the purchase and sale of 
land where the vendor contracts to make out a market- 
able title the Court may find an implied agreement 
that without any fault on the part of the vendor if he 
was not able to make out a marketable title the bar¬ 
gain will be off and that the vendor would have only 

topay the purchasers’cost of the agreement and the 

inspection of the title-deeds. However, if the vendor 
IS ^und to be guilty of default of a deliberate nature 
in breaking the contract the damages will be calculat¬ 
ed on a higher scale the measure of which will be the 
difference between the contract price and the market 
price on the breach. (Macleod, C. /. and Shaw, / ) 
VALLABHDAS V. NaGardaS. 23 Bom. L. R. 1218. 

- • -S. 78— Measure of damages—Contract — 

Indint^ 

When the deft, through whom piff- ordered goods 
by an indent placed the order with their London 
agents the plff, who indented practically contracted 
with the deft.’s London agent and plff. became the 
purchaser from the agents of the deft. The plff under 
the contact was bound to retire the draft on the due 
j- ® having failed to do so the property in the 
goods did not pass to the plff. and the London agents 
remained the owner of the goods. The deft, who was 

the drawee in case of need retired the draft and ob¬ 
tained possession of the shipping documents but he 
had no right to cancel the contract and retain posses- 
smn of the goods after he had retired the draft since 
I the onginal contract of purchase and sale still existed. 
But on retinng the draft the property in the goods 
passed on to retiring the deft. But under the contract of 
purchase and sale it would only dispose of the goods 
on plff. s account and until he did so the plff.’s right 
a» purchaser to the goods on payment existed and deft, 
could not refuse the tender of the cheque made by the 
pJtt, after deft, retired the draft. Therefore the plff 
was entitled to damages namely the difference between 

o ..Ti.^ goods on the day of which he 

sent the cheque and the amount due by him on the 

draft. KMqcleod^/di NaZARALI v. MaLWa AND CO. 
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contract -r><ltrny not to be mmic—Effect of. 

Plffs. h\}y goods from M which they agreed 

to sell t<-r defendant*. .Subsequently it was agreed that 
the defts. should pay M direct against delivery and 
should get M to give credit to the plffs. for the amount. 
Defts. failed to take delivery. Ar/d, that 
contract a* to delivery was subsequently modtfiecl. and 
that the plffs. were entitled to the difference between 
the price which they had agreed to pay to M and the 
price which the defts. had agreed to 
lffoafonn.d^farUn,//.) HihALAL 

DOPAUI KALLlANJb 22Bom L K 338; 

S of damages—Late delivery of 


goods hy carrier^^Flaintirs negUgejue in not Ae/ping 
defendant to deliver in time-^Market value ^' 

which goods would have reached destination but to 

plaintiff's negligence determines dtunages. . 

Generally speaking when a carrier fails ^odelivei 

article of merchandise in the ordinary course and the 
goods come to a fallen ma ket. the difference >^etween 

the marketable value of the goods at the time they 

would have been sold if they had been carried, 
according to the contract, and their marketable value 
at the earliest period at which they could have been 
brought to the market after the deUvery'to the consign¬ 
ee will be measure of damages recoverable. But 
where the plaintiff was guilty of unjustifiable 
in not co-operating with the railway in tracing out the 
lost bale by helping them to identify sarne etc . 
when requested by the Knlway, so to do. ' ^ 

the last day of which the market value 
taken into calculation ought to be the day on which 
the plaintiff would in ordinary course have 

the goods if he had complied with the request of the 
kaihvay and cn operated tvi.h ' 

lost bale. {Suheawardv and DuvaL jJ.) 1 IRM <-> 

Ak;.N I.AS cal. 737 . 

Measure of damages—Breach of eon- 


CONTRACT ACT (IX OF 1872). S. 73—Measure of 
Damages. 

proximation to certainty is required as would satisfy 
the mind of a prudent and reasonable person. Cases 
on the subject reviewed. iMookerfee and Chotzner, 

T T Kingsley v. The Secretary of St .ate for 

36 C. L L 271 : 72 I. C. 270 : 

A. I. R. 1923 Cal. 49. 

_S. 73 _ Measure of damages — Carrier—Suit 

against, for damages—Loss of profit of re-sale. 

Where goods entrusted to a carrier are not deliver¬ 
ed according to the contract the measure of damages 
is the value of the goods at the place of destination, 
in the condition in which the carrier undertook to 
deliver them at the time when they should have been 
delivered, less the proper charges of transportation 
and delivery, if these have not been paid by th^e 
consignee. The consignee is not entitled to the profit 
of re-sale, where he has procured them, for re-sale. 
{Mookeriee and Fletcher, JJ INDIA GENERAL 

Navigation and Railway Co., v. Eastern 

ASSAM CO„ ltd. ^ 

_ S. 73_ Measure of damages—Datnages in 


tract for sale of goods. 

Unde, a contract dated 2 , 1 - 11-1916 <lefendants 
sold to plaintiffs certain quantities^ of .shirtinq cloth, 
the shipments to be made from April to June. 1 he 

period for delivery of the May J’‘befoTe 

Po,,_,o-,o,7 but no cloth tvas delivered before 

that date. Held, that the market rate on the 1st of 

November 1917 could be taken into 
assessing damages for failure to deliver the May ship 

ment. {Sender so,,. C. J. a„d 

PANNALAL SAGOREn. MUKHRAM RADHA KISSEN. 

39 C. L. J- 77 : 80 I. C. 87 : A. I. E. 1924 Cal. 637. 

_ _s 73— Measure <f damages—Infringement 

of right—Nominal damages. 

Thou<»h every breach of duty arising out of contract 
gives ris”e to an action for damages without proof of 
actual damage the amount of damages recoverable is 
as a general rule, governetl by the extern of the a^t^ 

damages sustained in consequence of the defenda - 
act. In cases admitting proof of such damage the 
amount must be established with reasonable certainty. 
But this does not mean that absolute certainty ts 
required; nor in all cases is there a necessity for 
direct evidence as to the amount. Damages are not 
uncertain for the reason that the loss sustained is in¬ 
capable of proof with the certainty of mathematical 
demonstration or is to some extent ^ntingent and in¬ 
capable precise measurement. Only such of ap 


usual way must be awarded to purchaser, tf vendor 

fails to make good title to property sold by him. 

Since S. 73 imposes no exception on the ordinary 
law as to damages, whatever the subject-matter of 
the contract, in cases of breach of contract for sale of 
immoveable property through inability on the vendors 
part to make a good title the damages must asse^- 
ed in the usual wav, unless it can be shojvn that he 
parties to the contract expressly or impliedly contracted 
diat this should not render the vendor liable to dama¬ 
ges 32 B. 165 , Foil. {Campbell and ZafarAh,//.) 
Mn.'ARDDL Latif Ahmad Khan y. Ladha Ram. 

5 Lah. 527 : 85 I. C. 421 : A. I. B. 192a Lah. 262. 

__g_ 73 —.Measure of damages Contract to sell 

land— Breach—Date of breach cannot be postponed. 

Where a contract to sell land is broken the measure 
of damages is the difference between the contract 
price and the market value on the date of breach. 
Where conveyance is demanded and refused, the plain¬ 
tiff cannot postpone the date of breacii *" °*^^ *° 
claim higher damages {Campbell and Mott Sagar, 

//.) akhtar beg .. Haq Nawaz^ 

^z—Measure of damages, 

% _ — 


The measure of damages in a case 
contract to deliver, is the sum by which 
orice fell short of the price at which the purchaser 

might have obtained goods of like 
Kor, thi»v should have been delivered, \AMul 
AW a„dCa,npMl. JJ ) ASM AT UbLAH r. MESSRS. 

hhhar. Lal and So:-s. ^ ^ ^ 

_ Measure of damages—Breach of eon- 

^^"in aiuU for^reach of contract to deliver goods on 

a ceitain date the market price on that ‘ 

standard for the computation of compensation and not 
on " later date on which the goods may have been 

demanded and refused. The ^ f 

would be very precarious, indeed, if such were tne 

case and he would be entirely ‘'’®„"'""^datVhe 

purchaser who could demand goods on any daUh^ 

liked after breach and then claim 
basis of the rates prevailing on that daW iftb g 
remained undelivered. (.Broadway 
J J.) FIRM OF MANS A RAM GORDHAN DAS r. 

MANGAI. sain dun. CHAND.^_ 
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CONTEACTACT (IX OF 1872). S. TS-Measvre of 

Damages. 

' — Measure of damai^es—Default of 

plaintiff - Effect. 

Where the defendant lia^; committed a technical 
breach of contract and t!ie plaintiff himself had no 
intention of performing his terms of the contract, nomi* 
nal damages are awardable. (^Shadi Lai C. /. and 

/.) Weld & Company z/. H.kk Charn 

^ .. 4IahL. J. 317. 

Ss. 73, 54 —Measure of damages—Mercantile 
contracts—Terms—Damages for b> each—IVhen to be 
awarded. 

In construing mercantile contracts it must be 
assumed that every clause in it was inserted by the 
parties to some good purpose and with some definite 
meaning as merchants are not in the habit of inserting 
in their contracts stipulations to which they do not 
attach some value and importance. In order that the 
latter part of S. 73 of the Contract Act may apply it 
has to be proved that not only the plaintiff but the 
defendant also knew when the contract was made that 
such loss was likely to result from the breach. Rcm- 
frey on Sale of Goods. ^Schwabe, C. J. and R’rishnan. 

J ) Adam HaJi Peera Mohamed Ishack v. 
Sakvatha Hussain Akbari. 31 M. L T. 40 • 

(1922) M. W. N. 434 : 70 I C. 736 : 

A. I. R. 1923 Mad. 103 : 43 M. L. J. 199. 

—S. 73 — Measure of damages — Damages 
should be determined according to intent ton of contract. 

Damages should be determined according to what 
may be deemed to be the intention of the contract 
between the parties. Where in a sale-deed the ven¬ 
dors undertook to be “responsible in case the vendors 
or their heirs or anybody else n;ade claim of any kind , 
to the property sold”. Held, that the damages should 
be measured by the value of the land at the time of 
sale and not by that at the time of eviction. (KoWaL 

A.j. c.') Mahomed Razzak v. Amrutrao. i 

20 N. L. R. 55 76 I. C. 431 : A. I R. 1924 Nag. 257. 

-S. 73— Measure of damages — Contingent 

contract. 

The defendant entered into a contract with plaintiffs 
that if any grain should remain in his hands, after he 
had satisfied the demands of his asamis for seed grain 
he would sell the balance of his stock, the amount of 
which was named to the plaintiffs at a named rate. 
It was common ground that the contract was to be 
completed within a wee):. The defendant parted with 
no grain at all to his asamis and failed to deliver any 
grain to the plaintiffs. Held, the contract was an 
ordinary contract which was not to be carried out or 
only to be partially carried out if certain events occur¬ 
red, namely, the taking of some of the grain bj' asamis. 
Those events had not occurred and hence the contract 
should be enforced. The question of measure of 
damages is one quite apart from the fact that the 
contract is a contingent contract. The contingency on 
which the contract was to be enforced having occur¬ 
red damages have to be ascertained in the usual man¬ 
ner. {^Batten. J. C.') SaTH KanCHEDILaL v. 
MOTIRAM. 68 I. C. 720 : A. I. R. 1922 Nag. 192. 
— —S. -. 73 —Measure of damages—Failure by 

lessor to give possession to lessee is the probable profit 
to lessee. 

Where a person executed a lea.se for one year of a 
rice mill with option of renewal for another year and 
failed to give possession, held, in a suit for damages 
by the lessee, that the measure of damages was the 
profit the plaintiff would have made from the mill 
in the first year, had possession been given to him as 
stipulated. -Held, further- that no damages for the 
second'year in respect of which he had an option for 


CONTRACT ACT (IX OF 1872), S. 73—Measure of 

Damages. 

renewal should be awarded. In such cases there would 
be a duty cast upon the plaintiff to minimise the 
damage if he could, but the burden of proving that 
the plaintiff had the means available and did not 
lake steps to avail himself of the means would lie 
heavily on the defendant. {Hcald and Chari. J J 
Ma Hnin Vi r, Chew. 4 Bur. L. J. 93 : 

90 I. C. 261 : A. I. R. 1925 Rang. 261, 
— - -"S. 73 —Measure of damages—Kate (f exchange 

at the date of breach to be considered—Interest as 
damages to be awarded. 

The defendant-appellant bonglit two lots of sateens 
through the plaintiff-respondent by verbal arrangements 
which were subsequently embodied in indents. The ag- 
reernent was that the price was to be as per Home 
invoice plus 5 per cent, commission and tisua! charges; 
payment to be made 83 days after the buyers at the 
rate of 8 per cent, per annum fiom the date of invoice 
to due date. To this the plaintiffs added that there¬ 
after the rate of interest was to l)e 12 per cent, per 
annum. This was denied by the defendants. Held. 
that the date at which damages for breach of con¬ 
tract are to be calculated is the dare of the breach and 
the date on which the rate of exchange is to be taken 
for the purposes of converting the amount In English 
currency into rupees is the date on which under the 
agreement the money was to be paid and on which a 
breach occurred by its not being paid, and that the 
rate of interest that should be fixed so as to save 
plaintiffs from loss is indicated by the rate of interest 
[ fixed for the 83 days. {Robinson. C. /. and Beasley. 

i /.) ^^ A. Shakoor & Co. V . Finlay Fleming & Co. 
i 1 Rang 339 : 2 B’’r. L. J. 130 : A.I.B. 1923 Rang. 265. 

--—S. 73— Measure of damages—Sale of goods — 

Short delivery — Damages. 

Where the seller is ready to give delivery on the 
date fixed, but the buyer takes delivery on a later date 
and there is shortage of deliver}-, the seller is liable 
for the difference between the contract and the mar¬ 
ket rates on the date fixed for delivery and not on the 
dale on which the buyer actually takes delivery. 
(Maung Hin,/.) A. L, S. V. CHETTY Z'. iMaUNG 
Kyin Ke. 13 Bur. L. T. 214 : 64 I. C, 60 : 

A. I. R. 1922 I. B. 1 (1). 

-S. 73— Measure of damages—Sale of goods — 

C. I. F.—Breach. 

A C. I. F. contract is not a sale of documents relat¬ 
ing to goods but a sale of the goods by delivery of 
documents. Consequently where the seller does not 
put the goods on board the ship the true measure of 
damages is the difference between the contract price 

and the market price at the time of breach. {Robin 

son. C. J. and Ducksrorth. /.) S. K. R. S.L. CHETTY 

Firm v . Amarchand Madhow.iee & Co. 

66 I. C. 579: 11 L. B. B. 141. 

6 . 73 —Measure of damages—Sale of goods — 
Breach—Repudiation. 

Where defendant has utterly repudiated a contract 
or put it out of his power to perform it, the plaintiff 
may at his option sue at once or wait till the time 
when the^ act was to be done. Rut the measure of 
damages is the same in both cases, viz., the difference 
between the contract rate and the market rate on the 
due date. The election to take advantage of the 
repudiation of the contract goes only to the question 
of bre.ich and not to the question of damages, and 

are to be calculated with refeience to 
the date of breach only where no time was fixed for 
acceptance, because there is then no other measure 
possible, {Maung JCin and Pratt. JJ.') HUNT HUAT 

& Co. V. Sin Gee moh & Co. 66 i. c. 510 : 
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CONTBACT ACT (,IX OF l«7e). 3. 73—Measure of 
Damages. 

11 L. B. B. 183. 

_S. 73— Measitr,-VI <iamages~-Salt of goods^ 

"Office dhara"—Whaf is — Fotlurc to notice — 

Breach of contract—DawaCes^Custof»s duty—If to 

be allcnued. * 

There is a trade usage in Karachi according to 

which buyers of good> sold by importing offices are 

within certain limits allowed to keep the goods in the 

importer’s godowns and can ordinarily take delivery 

of them at their convenience after the time prescrib- 

ed. In such a case, if the seller fails to give notice 

10 the buyer of the arrival of the goods, he commits a 

breach and the damage?^ are asse^^able on the basis of 

the market rate as on the dale of the bieach or as on 

the date of expiry of the days af grace. Where 

customs duty is payable by the buyer, the same 

should be deducted along with the contract price in 

assessing damages. (^A'cfificdy, J. C. and Aston, 

A /. C.) Firm of Kamsakan Das ramkoover v. 

BHURAMAL KFXKCHaND. 17 S- L B. 236 : 

A. I. B. 1924 Sind 38. 

. —S. 73 —Measure of dawages. 

A written agreement was entered into between res* 
pondent and appellants in terms of which the former 
purchased the whole stock of old clothings lying in 
Karachi, the property of the appellants at stated 
prices, and also agreed to purchase 500 bales at ruling 
price in London, during the season. To this agreement 
w’as attached a schedule which contained a specifica¬ 
tion of the 500 bales of second hand clothing indented 
for and the rates at which they were to be supplied. 
Respondent claimed Rs 8.000 as damages in respect 
of the breach to deliv er the .soo bales admittedly 52 .S 
and Ks. 4.000 as the loss of profit which he sustained 
by the failure of the appellants to supply second-hand 
clothing for the three seasons referred to in this 
agreement. Held, there was a complete contract 
between the paities and the contract rates were those 

specified in the schedule attached to the agreement. 

Agreeing with the lower Court the High Court allow¬ 
ed Rs 4,000 at 5 per cent, on the value of 500 bales 
estimated as Rs. 80,000 for the season for wjiich res¬ 
pondent was actually employed. (^Kennedy, J. C, 
and Raymond, A. J. C.) LANDAU & SONS r, 

AYUB. 18 s. L. E. 140 ; A. I. K. 1922 S nd 25. 

_S. 73 —Measure of damages—Market rate 

H<nt) determined. 

In a suit to recover damages for a breach ot con¬ 
tract to sell immoveable properly, the Court s consi^ 
deration for ascertaining the market value of the land 
for the quantum of damages will be to see what value 
would be fetched by it in the open inarket. In such 
a case earlier sales of the same property or compari¬ 
son with other similar plots in the locality will also 
help for ascertaining the valut. {Kemf, A. J. c.) 
Narooshankar Ramshankak V, RaJUMAL BHAG- 

WANDAS. ® ^}' 

_s. 73 —Measure of damages — Settlement be- 

tween buyer and stranger—If ean be taken advantage 

If a vendor of goods commits a breach of his con¬ 
tract to deliver goods at a future date he cannot take 
advantage of a settlement effected between his buyer 
and a stranger as regards the same goods which has 
the effect of reducing the damages which the buyer 

has sustained. 17 Q B. D. 316 j ( 19 M) * A* ^* 5*° • 
(io 2 o) 2 K. B. II, Foil. The measure of. damages 
must be governed by the market rate at the due date. 
iKemp, A, /. C.) FIRM OF SaNTDAS DEVKISHEN- 

das V. Firm of Nidhan Singh Javaharsingh. 

66 I. C. 267 : 15 8. L. B. 214. 


CONTRACT ACT {IX OF 1873). 8. 73—What U a 
B reach. 

FlaintifFs Duty to Minimise Damages. 

. 0 , Plaintiffs duty to minimise damages 


—.Vendor with right to retell at any time, oti vindeis 
default to pay by due date need not resell immediately 
but must do so within reasonable time, otherwise he caH 
get damages only on basis of difference between con¬ 
tract and market rates at date of breach, 

A plaintiff who sues for damages owes the duty of 
taking all reasonable steps to mitigate the loss conse¬ 
quent upon the breach and cannot claim as damages 
any sum which is due to his own neglect. Where the 
vendor had the right to resell the goods at any time 
if vendees failed to pay and take delivery by certain 
date and where vendee made default, held, that the 
vendor was not bound to resell the goods immediately 
after the defaults but could do so within a reasonable 
time afterwards, but that in view of the persistent re¬ 
fusal of the vendees to take the goods and the falling 
state of the market, the vendors were bound not to 
delay in reselling. Should the vendors make unrea¬ 
sonable delay, they can recover only damages on the 
ordinary basis of the difference between contract rate 
and market rate at date of breach. 19 All. 53 s. Diss. 
from. {Shah, A, C. /. and Fawcett, HaRICHAND 

and CO. V. Gosho Kobushiki Kaisha, Ltd. 

26 B. 1. B. 921 : 49 B. 25 : 86 I. C. 631 : 

A. I. B. 1925 Bom. 28. 

_8 73 — Plaintiffs duty to minimise damages. 

In a suit claiming damages for breach of contract 
the duty on the part of plaintiff to minimise damage 
arises only in a case where breach has occu^ed. 
(Sanderson, C. J, and Richardson, J.) BURN & CO., 
l.TD V. THAKUR SaHEB SHREE LbKHDIRjI. 

28 C. W. N. 104 : 83 I. C, 260 : A. I. B. 1924 Cal. 427. 

Special Damages. 

S. ^ZSpeeial damages—Notice. 


Where there is a breach of a contract by a Railway 
Company in carrying goods sent by tram, 
damages can only be claimed where the special object 
ol the sending was either specially brought to the 
notice of the carrier or was within his knowledge or 
reasonable inference. (Stuart and Kanhaiya Lai, //.) 
FAZllLAHIr.E. l.RY. CO. 43 AU. 623 : 

641. C, 868: leA.l. J e’4: 

A. I. B 1982 All. 824. 

_S. 'IZ—Special damages—Breach of contract— 

Notice of special circumstances. 

Where the party who has broken the contract, 
entered into it, in contemplation of special circum¬ 
stances which would affect the consequences of a 
breach, and accepted those circumstances as condition 
under which the contract was to be performed, he is 
liable for any special loss which may have results. 
But such circumstances must be brought home to the 

party .sought to be charged under the 
(Mookesfi and Fletcher, JJ.) INDIA 
NAVIGATION AND RAILWAY CO., 

ass.mco.,lt„, 

What Is a Breach. 

_88. 73 and 112—pyhat is a breach—Mutual 

obligations '—What plaintiff has to prove. 

I^a contract for the sale of indigo. 
plaintiff agreed to pay a certain sum of mo^y 

defendant a certain quantity of indig ) 

given, if the plaintiff sues for damages 

Lntract he must first show that on the due 
1 was ready and willing to perform his part the 
llbargain. It may not be necessary .to prove that he 
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CONTEACT ACT (IX OF 1872), S. 73—What is a 

Breach. 

made an actual tender of the money, but it was incuni* 
bent on him to show he had made arrangements for 
the purchase money and was in a position to hand it 
over as soon as he was satished that the bulk of the 
goods agreed with the sample. iRdftque and Litidsay\ 
JJ,) MAHOMED ISMAIL KhAN V. HaSAN ALI 

Khan. 4 u. P. L. R. 37 (A) : 67 I. C. 602 : 

A. I. R. 1923 Ail. 220. 

" " ’ S. 73 —/^hat ts a breach—Sale of goods — 
Instalment delivery — Default—Breach — Damages — 
Right to sue for. 

Where there is a contract by the plff.’s to supply 
goods to the defendants from time to time as tney 
required for their business, if the sellers clearly show 
their intention not to be bound by and to repudiate the 
contract, the buyers if they please may treat the notice 
of intention as inoperative and await the time when 
contract is to be executed and then hold the sellers 
responsible for all consequences of non-performance ; 
but in that case they keep the contract alive for the 
benefit of the sellers as well as their own the buyers 
remain subject to all their obligations and liabilities 
under the contract and enable the sellers not only to 
complete the contract if so advised notwithstanding 
their previous repudiation of it but also to take 
advantage of any supervening circumstances which 
would justify them in declining to complete it. On the 
other hand the buyers may, if they think proper, treat 
the repudiation of the sellers as a wrongful putting an 
end to the contract and may at once bring their action 
as on a breach of it and in such action they will be 
entitled to such damages as would have arisen from 
non-performance of the contract at the appointed 
time, subject, however, to abatement in respect of any 
circumstances which may have afforded them the 
means of mitigating their damage. Frost v. Knight, 
( 1872 ) L, K. 7 Ex. Ill ; 113 ; Cost v. Ambetgate, etc , 
Ry, Co, ( 1851 ; 17 Q. B. 127 : Brai*hwite v. Foreign 
Kardzoood Co. ( 1905 ) 2 K, B. 543 ; Meal Chrin v. 
Nickolt and Knight ( 1920 ) i K. B. 693 Ref. {A/ulla^ 

/,) naJan Ahmad HaJi ali v. Sale Mahomed 
Peer Mahomed. 24 Bom. L. R. 998 : 

77 1. C. 943 : A. I. R. 1923 Bom. 113. 
————S. 73 —pyhat is a breach. 

Where defendant contracted to sell to piff. goods 
to arrive by the City of Delhi : the delivery to be made 
on the arrival of the vessel and on her arrival it was 
found that the goods were not on board, fields tnat 
the deft, was liable in damages to the plff. as, in effect 
he gave a warranty that the goods that he sold were 
on the “ City of Delhi ”, (A/acleod, C. J. and Shah, 

/.) Bhai Lal Chaturbhai Patel Kalyanrai 
VaRAJZAI Desai. 45 Bom. 1222 : 

63 I. C. 952 : 23 Bom. L. R. 547. 
———S. 73 —IVhat is breach—Duty to give notice 
of arrival of goods — Failure — Effect, 

Where under a contract of sale there was a duty on 
the part of the vendor to give notice to the vendee of 
the arrival of the goods and it was not done it amounts 
to a breach of the contract. (^Phillips and Venkata • 
subba Rao, //.) ALAGIRISamy AIYAR v. RUNA 

Cheena Mana navanna Ona & Bros. 

78 I. C. 326 (.2) : 19 L. W. 654. 

■ ■■ I —S. 73— IVhat is a breach—Contract of agency 
^Undertaking by agent not to work for other mills — 

Breach, 

Where an agent has undertaken not to work for 
other mills or merchants, held, the mere fact that he 
was baying and selling cloths from other mills and 
merchants, was not a violation of the contract, 
iXltdfield and Ramesam, //.) RaIPUR MaN’UFACTUR- 


( CONTRACT ACT (IX OF 1872), 8. 74—Applicability 

I of 

ING Co. c'. venk.ata Subba Rao. 70 I. C. 284 : 

14 L. W 341. 

-S. 73 —IVhat is breach—Breach 7ohat entitles 

parties to repudiate. 

It is not every breach but breach of an e>sential 
term alone by one party which entitles the other to 
repudiate the contract, the breach in non-essential 
terms entitling the other party to damages. (Raymond 
and Madgavkar. A. /. Cs') MaNOKJI FRAMJI v, 
FIKM of MANIKLAI. PRITA^^DAS. 

A. I. R. 1924 S;nd 105 (1). 

-S. 74. 

Applicab 1 ty of. 

Appl.cab 1 ty to decrees. 

See also (i) C. P. CODE, O. 23 , R. 3 . 

^ 2 ) Decree. 

Compound Interest. 

Compound Interest at increased rate. 

Enhanced Rate of Interest (Retrospective or from 
Default.) 

Extent of damages. 

Forfeiture of Deposit or Earnest Money. 

High Rate of Interest. 

Interest from Date of Bond. 

Interest from default. 

Interpretat.on. 

Lease. 

Mean ng of Penalty. 

Measure of Damages. 

Reduction for Punctual Payment. 

Unconscionable Bargain. 

Applicability of. 

■ ■ ■ “S. 74 —Applicability — Interest—Power to 

relieve against — Pettaliy, 

It is not open to the Court to make a new contract 
between the parties and therefore it cannot interfere 
with the rate of interest stipulated between the parties 
unless it is satisfied that the rate of interest charged 
is a penalty within 8. 74 of the Contract Act. (Greaves 
atid Ghose, JJ.) SaTYABHAMA SUNDARI V, 
Mahommed Esahak MEAH. 68 I. C. 497 : 

A. I. R. 1923 Cal. 268. 

S. Applicability of—~Grain bond — Dam¬ 
ages—Undue influence. 

Where a grain bond provided that on failure to re¬ 
pay at a certain date the deft. would be liable to pay 
interest at 37 i p. c., per annum and the plff. waited 
for 6 years before enforcing the bond in which time 
the original claim for Rs, 400 had risen to Rs. 1 , 700 . 
Held, tiiat in such cases the prayer is not for the per¬ 
formance of the contract but for the compensation 
for breach, and in such cases the Courts are entitled 
and in fact it is their duty to grant compensadon, 
having regard to all the circumstances of the case. 
(Le Rossignol and Harrison, JJ.) TiKIYA RaM v. 
JIWAN. A. I. R. 1923 Lah. 462! 

— Applicability—Relief against penalty 
can be granted even in compromise decrees. 

A Court can relieve against a penalty on breach of 
a condition in a compromise decree which embodies 
the contract between the parties. (Venkatasubba 

Rao, J.) 8. R. Java Rao v . Venkatanarayan 

Chetty.^ 80 I. C. 925 : A. I, R. 1925 Mad. 264 (1). 
-S. 74— Applicability of—Chit fund — Stipula¬ 
tions in bond executed by successfitl bidder—When a 
penalty—/nstalment bond—Waiver of default for one 
or t7vo instalments—Effect of. 

The defendant was a subscriber to a chit conducted 
by plff. and was the successful bidder at the second 
auction held in connection with the chit which was to' 
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CONTEACT ACT (IX OF 1872). S. 74—Applicability 
of. 

run over I2 instalments. On taking the prize the deft* 
executed in favour of the plff. the stake holder, a bond 
providing mtif aha that in case deft, failed to pay his 
subscriptions he was not only to forfeit the dividend, 
interest and pretniunj, but was also to pay the whole 
amount on demand with interest thereon at per cent 
per-mensem from the date of the a action and that the 
deft, should within 15 days executed another document 
to the plff. for the due payment of the chit amounts 
of the subsequent instalments and for abiding by the 
terms of the bond. Deft, executed the other docu¬ 
ment above referred to and paid the third, fourth and 
fifth instalments duly and defaulted in the payment of 
the sixth. In a suit by plff. to recover the amount due 
under the bond, Held, that the terms of the bond as 

regards (i) the defendant’s liability for future instal¬ 
ments from the date of default. ( 2 ) his deprivation of 
the dividend and interest and ( 3 ) the imposition on 
him of liability for interest on the amtunt due from 
him at 18 per cent from the date of his default did not 
cither, each taken by itself, or altogether, amount to a 
penal stipulation. In cases like this the Court has to 
decide whether the terms are unreasonahle as a whole 
and whether they are so unreasonable that the parties 
never contemplated that they should receive effect. 
The waiver by the plff. of his right to enforce the 
terms of the bond in connection with fourth and fifth 
instalments did not affect his right to use the coercive 
measures provided by the bond in cases of future de¬ 
fault (^Oldfield and Kamesam, //.) VaITHIANATHA 

Iyer v. covindaswami Odayar. 

(1922) M. W. N. 203 : 67 I. C. 995 : 

A. I. E. 1922 Mad. 67 : 42 M- L. J. 551. 

_S. 74 —Applicability —Explanation —Re¬ 


trospective effect. , u 

1 hough the explanation was introduced only by the 

Amending Act of 1899, yet inasmuch as it only 
explains and illustrates the section as it had already 
been, so as to remove the doubt entertained in quarters, 
it is applicable to contracts entered into before 1899. 

{Jwala I’rasad and K nl-ojant Sahay, J J.') DEVENDRA 

Nath Chose Sambhu Nath Panday. 

3 Pat 657 : 84 I. C 677 : 6 P. L. T. 440 : 

A. I. E. 1925 Pat. 64. 

-S. ^^—Applicability-—Retrospective effect. 

S 74 was enacted in 1899, but under the law as it 
stood in 1897 a stipulation in a mortgage bond provid¬ 
ing for increased interest in the case of a breach was 
not regarded as penalty if it referred to future interest 
only and was not retrospective, {Daioson Miller, 
C. J. and Foster, J .) TAJESWA R DUTT v 
PkaSHaD Singh. 2 P. 296 : 4 P L.T. 127 : 

1 P. t. E. 59 : 1923 P. H. C. C. 88 : 

A.I. E. 1923 Pat. 231. 

Compovnd Interest. 

— 6. Compound interest—Relief against 

penalty. , . 

The Courts do not lean towards compound interest, 

they do not award where there is no stipulation but 

where there is a clear agreement to pay, it is in the 

absence of disentitling circumstances allowed. Coder 

a mortgage deed, it was agreed that if any of the 
monthly instalments of interest was not paid on »ts ajie 
date, such unpaid instalment of interest should be 
capitalised and added to the amount of the principal 
loan and would henceforth carry interest at the rate 
of twelve annas per month leviable as simple interest* 
A provision was further made that all such add.lions 
by way of capitalised interest should be chargeable 
upon the mortgaged property. Held, such a provision 
was not penal so as to bring the case under S. 74 of 


CONTEACT ACT (IX OF 1872 ), S. 74—Compound 

Interest at :ncreased-rate. 

the Contract Act. {fawcett, /.) NaDERSHAW v, 

ShrinibaI. 25 Bom. L. E. 839 ; 

A. I. E. 1924 Bom. 264. 

-S. 74 —Compound interest. 

To detei-mine M'hether an agreement to pay com¬ 
pound interest is penal, the real question is whether 
the stipulation is in itself penal, independently of the 
results to which continued default on the debtor’s 
pait to pay interest as it falls due, will lead. 1.DI 

P. R. Wi 8 (P. C.) and 124 P-R- 19*8 (P.C.). Ref, 

{PValmsley and Greaves, //.) SURENDRA NaTH 
CHATTERJI V. JOGENDRA NaTH AI'HIKARI. 

62 I, C. 717 (C.). 

_s. 74 — Compound interest—Penalty . 

Rate of Re. 1 - 8-3 per cent per mensem compound 
interest was held as not penal. loi P. 1\. 1918 and 
124 P. R. 1918 Hel. on. {Jai Lai, /.) KaM CHAND 
z/ Nanak CHaND. 7 Lab. L. j. 417 : 

26 Punj. L.B. 299 : A. I. R. 1923 Lab. 580. 

_S. 74— Compound interest—Stipulation to 

pay compound interest on default is not penal. 

A bare stipulation to pay compound interest Is not 
penal within the meaning of S. 74 of Contract Act. 
Compound interest is paid in many business transac¬ 
tions and the borrower who undertakes to pay the 
interest on the loan on a due date is bound to pay it 
and if he does not pay it, any stipulation to pay in¬ 
terest on such interest, is not penalty. \Devadoss and 
Madhavan IVair, JJ.) ANANJAPERUMAL KONAR 
V. PlCHAlMUTHU Nadar. 20 L. W. 968 : 

85 I. C. 394 ; A. I. E. 1925 Mad. 332 : 

47 M. L. J. 910. 

_S. 1 ^—Compound interest at original rate 

from date of default—Penalty. 

A stipulation to pay compound interest from the 
date of default at the original rate is legal and not a 
penalty. {Ayling and Odgers, //.) MaLLI CHE'^Y 

V. VEERANA. (1921) M. W. N. 717^: 69 T C. 

_74 —Compound interest on default after 


certain date. c j 

The payment of compound interest at enhanced rate 

on default, after a certain term is a penalty and is not 

enforceable. {}Vallis, C. J. and Seshagirt Iyer, y.) 

Ramaganti Ramarayanim Gar v. ^^aharaJa ot 
VeNKATaGIRI. 44 Mad. 301 L. W, 685: 

28 M. L T. 234 : 61 1. C. 612 ; 40 M. L, J. 236. 

.g Compound interest in default of pay- 

ment of simple interest. 

A provision for payment of compound interest at 
the same rate as the simple interest on default of pay¬ 
ment of the latter is not a penalty. iCemtts and Ross, 
J y.) Ramchandra Prasad r. Mahabir Prasad 

Singh. 

Compound Interest at increased-rate. 

S. Compound inUrest at increased rate— 




Stipulation ta pay compound interest at \\ per cent, 
per mensem on default to pay simple interest at 1 per 
cent, per mensem w.is held a penalty and the rate was 
reduced to i percent, compound interest. 

The mortgage deed provided for the payment of 
simple interest at Re. i per cent per mensem with a 
clause that in case of default the already accumulated 
interest should be added to the principal and ther^ 
after compound interest paid on the whole at Rs. 
per cent per mensem. Held^ that the stipulation is a 
penalty and further that it was too high and must be 
reduced to compound interest at 1 per cent per 
mensem. 34 Cal. 150 Ref. to. 

KHAN V, Mathura Khan. l. e. 6 a, oiv. wi ; 
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CONTRACT ACT (IX OF 1872). S. 74--Enhanced 
Kate of interest. 

^ 1925 All. 78. 

S. 74— Compound interest at increased rate. 

The terms of a mortgage deed were as follow: “The 
mortgagors having admitted a previous mortgage exe¬ 
cuted with regard to a debt due by them agreed to pay 
the amount by bi-annual instalments. They further 
agreed that in case of default of payment of any two 
instalments in succession the plaintiff would be entitl¬ 
ed to interest at one per cent per mensem with annual 
rests from the date of the bond. Held, the case is 
not affected by the change in S. 74 as it stands at 
present, but even if it could be brought within the 
change the interest at one per cent per mensem com- 
poundable annually is not penal or extoiiionate and 
the defendants are not entitled to resile from the con¬ 
tract into which they entered with open eyes. ( 18 ^ 5 ) 
A. W. N. 65 Ref. to. (^Gokul Prasad, _/.) BUUH 

Singh v. Baldeo Sahai, 69 l. c. 68 I ( 1 ) ; 

A. I. R. 1922 All. 284. 

Enhanced Bate of Interest. 

(Retrospective or from default.) 

-S. 74— Enhanced rate of interest — Compensa¬ 
tion. 

Where a bond provides for the payment of interest 
annually and on default further provides that interest 
should be charged at double the original rate fiom the 
date of the deed, the stipulation for enhancement of 
interest is a penalty and would be relieved against by 
the Court. At the same time a reasonable portion of 
the interest should be allowed by way of compensation 
to ^he creditor. 155 P. L. R. 1901 : 10 I. C. 572 : 25 
I. C. 702 Ref, K.Scott‘Smith, /.) RaMCHaND v. 
JaGIRI MaL. 4 Lah. L, J. 270 : 64 I. C. 897 : 

73 P. W. R. 1921 : A. I. R. 1922 Lah. 268. 
-S. 74— Enhanced rate of interest — Provi¬ 
sion in mortgage-deed for payment of principal and 
interest in annual instalment—Stipulation for com¬ 
pound interest in default, at a higher rate, is not penal. 

It was provided in a mortgage-deed that every year 
one instalment of the principal must be paid together 
with the interest thereon and in default a certain rate 
of interest slightly higher than the rate provided for in 
the body of the document must be paid and that com¬ 
pound interest also must be paid in such case. Held. 
that taking into consideration the unusual nature of 
the document the provision cannot be said to be by 
way of penalty. {Phillips, J ) V. C. VenkaTaSUB- 
BIAH V, T. I.AKSHMIPAIHJ, 

20 L. W. 801 : A. I. R. 1926 Mad. 302. 

— S. 74— Enhanced rate of interest. Stipulation 
as to^ Penalty. 

A stipulation charging enhanced interest from the 
date of the bond on failure of payment on the fixed 
date is penal and cannot be enforced. {Prideaux, 
A,/.C.) LALCHanD V. Narhar. 89 I.C. 896 (Nag.). 

— -S. 74 — Higher interest from date of bond if 

default committed — Penalty—Claim from date of de¬ 
fault — iVa -v ‘. 

Where a > jnd provides for a higher rate of interest 
to be paid from the date of the bond in case default 
is made in paying interest, the provision is penal. But 
where the penal stipulation is waived and the 
higher rate is claimed only from the date of default 
the Courts can grant the same. {Baker, J. C.') 

Mahomed Abdul Sattar v. kondiba. 

891. C. 119 (Nag.). 

— —S. 74— Enhanced rate of interest from date of 
bofid, on default is penal. 

Where a bond provides Re. 1-4 per cent, interest 
per mensem and on default, Rs. 2 per cent, per-men- 


CONTRACT ACT (IX OF 1872). S. 74—Enhanced 
Rate of interest, 

sem from date of bond, a Court is justified in holding 
that the clause is penal and in awarding 2 per cent, 
simple interest from date of default. {iMittra, A. J. 
C.) NaRaVAN V. WaMAN. 59 I. C. 12l (Nag.). 
-S. 74— Enhanced rate of interest — Stipula¬ 
tion to take no interest up to a certain date but at 2)7 2 
per cent afterivards is penal. 

Under a mortgage deed a sum of Rs. 3 ,coo had 
been borrowed without interest and it was agreed that 
if it was re-paid on a date equivalent to the 22 nd June, 
1910 in one lump sum, no interest would be charged. 
If, however, payment was not made on that date, then 
interest was to run at 6 pies per month per rupee, 
compoundable with six monthly rests, which amount¬ 
ed to 37 i per cent, per annum. In a suit on the mort¬ 
gage bond, held that the stipulation for enhanced 
interest, at so exorbitant a rate a.s that specified in the 
bond in suit, was a stipulation by way of penalty, and 
that the plaintiff was entitled to no more than reason¬ 
able compensation for the breach of contract commit¬ 
ted by the opposite party. {Heave and IVazir Hasan, 

A. /. Cs.') Mahabir Prasai) c'. Mohammad 
Mustafa Khan. 12 0. L. J. 70 : 28 0. C. 51 ; 

83 I. C. 92 ; A. I. R. 1925 Oudh 231. 
-S. 74— Enhanced rate of interest. 

It is not unconscionable to make a provision in the 
njortgage deed that if payment is not made as stipul¬ 
ated the interest remaining due shall carry interest 
thereon at one per cent per mensem. {JCanhaiya Lal^ 

J. c.) Dulam Singh v. ajodhia Prasad. 

9 0. & A. L. R. 366 • 70 I. C. 919 : 

A. I. R. 1924 Oudh 

-S. 74— Enhanced rate of interest — Usufruc¬ 
tuary mortgage—Stipulation to pay additional interest 
if mortgage not registered—If enforceable. 

An agreement to pay additional interest in case the 
mortgagor failed to get the registered bond constitut¬ 
ing a usufructuary mortgage is a stipulation by way of 
penalty and is unenforceable when possession was 
actually given to the mortgagee. (Lyle, A. J. C.) 

JHAM Singh v. Gauhi Shankar. 

A. I. R. 1922 Oudh 123. 

--S. 74— Enhanced rate of interest — Stipula¬ 
tion to Pay enhanced interest. 

A stipulation tnatif default was made in payment 
o( kishts , interest at i per cent, per month was to be 
paid and if default was made for four kishts succes¬ 
sively interest at Rs. 3 2-0 per cent per month was to 
be paid was held to be penal but was held to be reason 
able compensation. {Jivala Prasad and Kulwant 
Sakay, //.) DEVENDRA NaTH GhOSH v. SaMBHU 
Nath Pan day. 6 P. L. T. 440 : 3 Pat. 6a7 : 

84 I. C, 677 : A. I. R. 1925 Pat. 64. 

-S. 74— Enhanced rate of inte^-est on default — 

Penalty, 

Where a mortgage provided for payment of interest 
regularly at the rate of 21 per cent at the end of each 
month and on default the w’hole was to become due 

at once or to pay interest at 24 per cent. Held, that 

the increase of only 3 per cent was not a penalty. 
{Robinson. C. J. and May Oung, J ) p.C. PaL v. K. 
A. L. R. FIRM. 1 Rang. 460 : 76 I. C. 835 • 

2 Bur. L. J. 168 : A. I. R. 1924 Rang. 46. 

--S. 74— Enhanced rate of interest — Mortgage 

—Enhanced interest. 

Where there are valuable properties as security in 
mortgage an increase of the rate of interest from 24 
per cent to 36 per cent from the date of default is 
penal. {Robinsin, C. J. and Maegregor, J.) Ko 
TaINE V. ISMAIL CaSSIM MoraD. IX L. B. R. 866 : 

1 Bijr. L. J. 117 : 68 I. C. 887 ; 
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CONTEACT ACT (IX OF 1872), S. 74—Extent of j 
Damages. 

A. I. R. 1923 Rang. 61. 
Extent of damages. 

S. 74 —Extent .•/' danin^es—Penal clause — 


Compensation, extent of. 

In contracts obtaining penal clauses the Court 
should give the plaintiff reasonable compensation for 
the breach of contract not exceeding the amount of 
penal interest but should not reduce the interest from 
date of default below the late originally allowed in the 
bond (Daniels, A. y.C.) SheO JlAWAN MT. 
MiTHANA AND .\NOTHEk. 

A. I. R. 1923 Ondh 162. 
Forfeiture of deposit or Earnest money. 

S. 74 —Forfeiture of earnest rnoney-'Ccutraet 


broken by purchaser—Earnest money is forfeited. 

Earnest money is part of the purchase price tvhen 
the transaction goes forward, it is forfeited when the 
transaction falls through, by reason of the fault or 
failure of the vendte. (Lord Sha-oj.') ChIRANJIT 
SINGH V, Har SwaRUP. 3 0. W. N. 168 : 

23 L. W. 172 : A. I. R. 1926 P. C. 1. 

_ S, 74 — Forfeiture of earnest money — What is 

earnest money. 

When there is no written contract, the point, as to 
determination of what is and what is not earnest 
money, must be decided, according to the evidence on 
the record as a point of fact. (Stuart and Sulaiman, 

/ / ) MaDHODAS V. (JOKUbDAS. 20 A. L. J. 742: 

^ 68 I. C. 761 : A. I. R. 1922 All. 478. 

_S. 74 — Forfeiture of earnest money — Purcha> 

ur is entitled to deposit where there is no repudiation 
by him though specific performance is refused to him. 

Where there is no repudiation of the contract by 
the purchaser, nor any conduct on his part amounting 
to repudiation, he is entitled to a return of the depo¬ 
sit, though specific performance is refused. Where 
there had been no repudiation prior to suit, and the 
claim of the defendant was based merely on plaintiff’s 
abandonment at the hearing of the claim to specific 
performance, he was at liberty to abandon it, 

and the abandonment cannot properly be treated as a 
repudiation entitling the defendant to forfeit the de¬ 
posit. Further the right of the purchaser to recover 
his deposit springs out of breach of contract by the 
vendor. (Halsbury. Vol. 25 Art. 688, p. 401 ) ^ 

further where there has been a breach by the defen¬ 
dant the plaintiff is clearly entitled to recover his de¬ 
posit. (Fawcett and Coyalee, J J f) KARSaNDASJ*. 
CHHOTALAL. 48 B. 259 : 25 Bom. L- R. ■ 

77 I. C. 275 : A. I. R. 1924 Bom. 119. 

■ _g. 74 _ Forfeiture of earnest money^-Effcct of 

— Default. 

The primary purpose of a deposit by way of earnest 
money being a guarantee for the performance of the 
contract, the plaintiff is not entitled to recover the 
money if he has been in default. 14 A. C. 429 at 
P. 47 '; : 50 C. L. J. 1 11 Kef. (Chatteriee and Pantan, 

// ) Atul Chandra Kundu v. Sarat Chandra 
tAHA. 59 I. c. 216 : 24 C. W. N. 967. 

J_!_S. 74 _ Forfeiture of earnest money—Earnest 

money and part payment—Difference. 

An earnest is something paid or given at the tune of 
bargain to evidence the fact that the negotiation had 
ended in an actual and binding contract, and as a 
pledge for its due perfonnance by the depositor, to be 

forfeited in case of non-performance by his default. 

Though the plaintiffs owing to their default may not 
have any claim for damages, there is no justice or 
equity in allowing defendants to retain the sum paid to 


CONTRACT ACT (IX OF 1872). 8. 74—Forfeiture of 
deposit or Earnest money. 

them in part payment for the price of the goods which 
are admittedly never delivered, and which beyond 
doubt owing to rise in the prices and in consequence 
of the plaintiff’s default they were able to sell at such 
bitter rates than they would othei^vise have done. 
(Abdul Raoof and Moti Sagar, //.) VERMAN & CO. 

V . FIRM Gopal Das Ram Lal. 

A. I. R. 1923 Lab. 863. 

_S. 74 — Forfeiture of earnest money — Time 

for payment—Mercantile usage — Proof — Earnest 
money. 

Ordinarily in a contract of sale, the price for goods 
must be paid at the time of delivery unless there are 
words to 1 he contrary in the contract or there is a well 
known and well established me»canti!e usage post¬ 
poning the date of payment. Where the buyer de¬ 
posits purchase money in instalments aft« r the agree¬ 
ment of sale, it is not earnest money liable to forfei¬ 
ture. (Abdul Raoof and Moti Sagar. //.) VERMAN 

& Co V . Firm of Gopal Das Ram Lal. 

A. 1. K. 1923 Lab. 363. 

_S, *1^—Forfeiture of earnest money—When 

given as security. 

An advance is liable to be forfeited only when it is 
given as security for performance of t!ie contract but 
not otherwise. (Phillips, Jfy PaSUMARTI SeetH* 
AMMA VaRIKLAPPA. 22 1. TV. 689. 

—— —S. 74 —Forfeiture cannot be relieved against 
where time is the essence of contract—Decree—For¬ 
feiture. 

Where time is of the essence cf the contract the 
question of relieving of forfeiture, which only arises 
when a penalty is provided for non performance, does 
not arise. 33 C. L. J 241 Appl.; 24 Mad. 265 ; (1914) 
M. W. N. 102 Foil. (Spencer, O.C.J. and Devadoss, 

/ ) Ellammal V . Venkata Ramana. 

^ 34 M. L. T. 283 : 79 I. C. 958 : 

A. I. R. 1024 Mad. 796,' 

Forfeiture of earnest money—Dama 


_ Sale of goods — Rescissiosi—Right to return of 

advance—Further damages. ^ 

Where the plff. lawfully rescinds a contract, he is 
entitled to the return of his advance and to such fur¬ 
ther damages a.s were within the contemplation of 
both the parties at the time when the contract was 
made, (.^chtvabe, C. /. and Krishnan, /.) ADAM 

HaJi pera Mahomed Ishak v. Hussain akbari. 

(1922) M. W. N. 434 : 31 M.L.T. 40 : 701. C. 736: 

A. I B. 1923 Mad. 108 : 43 M. L. J. 199. 

- Forfeiture of earnest money—-In ab¬ 
sence of stipulation, vendor must prove special damage 
when claiming forfeiture of earnest money when con¬ 
tract is broken by vendee. 

Under S. 73 of the Contract Act, where there is 
breach of contract on the part of the purchaser and 
■here is no stipulation as to the forfeiture of the 
money paid as earnest, the seller is bound to prove 
special damage if he wants to claim such forfeiture of 
earnest money. (Ifaltifax, A. /• C.) LaCHHMI 
NARAYAN V. DaMODARDAS. 20 N. L. B. 192 j 

81 I. C. 282 : A. I. R. 1925 Nag. 109. 

_S. Forfeiture of defosit^Vendor and 

Purchaser. 

Where a contract of sale goes off owing to the de¬ 
fault of the purchaser, the vendor is entitled to retidn 
the deposit made by the purchaser. 38 M. 17 S; 19 All. 
480 ; 33 All. 166 Kef. (Drake Brockman, J. C.) 

M^NGULAL V. MT. NanHT. 19 N. L. B; 131: 

67 I. C. 806 : 5 N-L.l. I : A. I. B, 1922 Nag. 104. 

_S. Forfeiture of deposit for breach of 

i stipulation—Penalty. 
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CONTRACT ACT, S. 74—Forfe'ture of deposit or 

earnest money. 

Neither S. 74 of the Contract Act, nor ihe princi¬ 
ples of law laid down in decisions dealing with promi¬ 
ses to pay specified sums in case of bieach of conirart, 
apply to cases of forfeiture of deposits for breach of 
stipulations. In such cases the rule is that w here the 
instrument refers to a sum deposited as security for 
performance, the forfeiture will not be interfered with, 
if reasonable in amount. {Duc/iwort/is /) SINGER 
Sewing Machine Co. v. Maung tin. 

70 I. C. 96 : 11 L. B. R 420 : 1 Bur L J. 158 r 

A. I. R. 1923 Rang. 47. 

S. 74— Forfeittire of earnest money—Breach 
of contract--Amount not deposited as earnef^t money and 
not appropriated by payee to Ufs due to breach— 
Amount is not liable to forfeiture on breach. 

W here a party to a contract commits breach thereof, 
a sum which he has paid under the contract as part 
purchase money and not as earnest money and which 
the other party has never claimed to appropriate for 
any loss which he has suffered in conser^uence of the 
breach, cannot be treated as depo?it liable to fc-feiture 
on the happening of the breach. {Kennedy. J.C. 
and Bupchand Bilnrajn, A. J. C.) PREMjI MULJl 

V. Gurlick and Co. A. I. r. 1925 Slnd 264. 

High rate of interest. 

-S. 7^^ //i/ih rate of interest —12 percent, it 

a reascsiable rate. 

Having regard to the local conditions in India 12 
per cent, is very proper and reasonable rale to impose, 
though it may appear a very high rate of interest. 
{Lord Buchmaster.) KaRaIN DaS ?-■. ABINASH 
CHANDAR. L. R. 3 P. c. 129 : 31 M. t. T. 217 • 

16 L. W. 780 : (1922) M. W. N. 791 ; 
4U P. L. R. (P. C.) ni: 27 C. W. N.299: 

21 A. L. J. 201 : 37 C. L. J. 457 : 69 I.C. 273 : 

A I. R. 1922 P. C. 347 : 44 M. L. J. 728 (P.C.). 
---S. 74— Hi.zh rate of interest. 

Interest in a mortgage deed at 9 ^ percent, per 
annum is not penal. (Sir John Edge,) MaTI LaL 

Das V. THE Eastern mortgage and Agency Co. 

47 I. A. 265 : 28 M. L. T. 351 : 

2 U. P. L. R. 'P. C.) 166 : 25 C. W. N. 265 ; 

61 I. C-486 : (1920) M. W. N. 631 (P C.). 

1 S. 74— High rote of interest — No undue 

influence or un.onscionable bargain— High rate of 
interest is not penal. 

In the absence of anything to prove undue influence 
or that there was an unconscionable bargain, the mere 
high rate of interest is not to be treated either as 
penal or inconscionable {Greaves and Mukeriee J J.) 

Nabin Chandra v. Dudumia. 30 c. W. N. 83 • 

87 I. C. 767 : A. I. R 1925 Cal. 1193. 

7 - S. 74 — High rate of interest—Power to 
relieve against — Penalty. 

The court cannot interfere with the rate of interest 
stipulated between the parties unless it issati.sfied that 
the rate of interest charged is a penalty within S. 74 
of the Contract .\ct. In other cases, the court, if it 
interferes, would be making a new contract between 
the parties. {Greaves and Ghose, JJ) SrimaTI 

Satyabhama Sundariz'. Mahomed ishak meah 

68 I- C. 497 : air, 1923 Cal. 268. 

-S. 74 —Htgh rate of interest—Power of Court 

to reduce—Circumstances fustifying. 

Where there is only one rate of interest and that 
rate is exorbitant, the Court has no power to reduce 
the rate in the absence of proof of fraud, undue in¬ 
fluence or oppression. {Maclean., C. J and Geidt, J.) 

Narendra Nath Sarkar v. monireddi How- 
LADHaR. 69 I C. 109 : 36 C. L. J. 209- 

Q. D.—VOL. I—H3 


CONTRACT ACT, S. 74—Interest from date of 
Bond. 

■ " -—S. 74— Higher rate of interest by oral agree 

rnent not all<nued.. 

In order to avoid the consequences of S. 74 of the 
Contract Act, all that a mortgagee need to do is to 
reserve the higher rate as payable under the mort¬ 
gage and to provide for its reduction in case of 
punctual payments. {Broadway and Harrison, J J.) 

Fitzholms V. The Bank of Upper India, Ltd. 

4 Lah. 258 : 77 I C 523 : 
6 Lah. L. J 438 • A. I. R. 1923 Lah. 548. 
—■ —S. 74 —High rate of interest, 

A high rate of interest does not constitute a penalty. 
{Broadway and Abdul Paoof, JJ ) TOHLU MAL v. 
bUTA. 67 I. C. 132 : 3 lah. I J. 184. 

——S. 74— High rate of interest — Power of court 
to reduce—Undue influence — Costs. 

In cases where there L no proof of undue influence, 
a court has no power to reduce the contract rate of 
interest merely on the ground that it is verv high. 28 A. 
S 70 , P. C. ; 20 O. C. ,318 ; 8 O.L.J. 418 ; 24 O. C. 313 
Foil. But the court disallowed costs on the ground 
that the interest decreed was high. {Daniels, A. J. 

C.) Shaikh Fazal Azim v. Lala Girdhari i.al 
69 I. c. 4010: 9 O.L.J. 442 : A.I.R. 1923 0 ’ dh 8 . 

-S. 74— High rate of interest — Market rate. 

Where the plaintiff failed to prove that 24 per cent, 
per annum with yearly rests was the market rate of 
interest on the transaction in suit. Held -, that the 
market rale of 12 percent, per annum with yearly 
rests should be awarded. {Das and Boss, J J.) 

Kharag Narayan V Dwarka Prasad. 

3 Pat. 466 : 78 I.C. 588 : A I.R. 3924 Pat. f 80. 

-S. 74— High rate of interest — Court's p(m>er 

to decrease. 

It is an error to say that the tendency in modem 
decisions is always to disallow high rate of interest on 
security bonds where a property i.s sufheient for pay¬ 
ment of a loan advanced by the creditors. {Das and 
Adami,JJ.) ChOTA NaGPUR BANKING ASSOCIA¬ 
TION. Ltd. V. Bhagwat Bux Rai. 1 Pat. 263 : 

69 I.C. 697 : A. I R. 3922 Pat. 49l! 
-S. 74— High rate of Interest — Penalty. 

Interest at one per cent, per mensem on mortgage 
security is not penal and mav be allowed. {Rupchand 
Bilaram, A. J. C.) TdLSIDAR KeSH.aWa DaS z/. 
HaSHI. 78 I. C. 868 : A. I. R. 1^25 S.nd 164. 

Interest from date of Bond. 

-S. 74— Interest from date of Bond. 

The term.s of S. 74 of the Contiact Act are not 
applicable to a decree and a decree-holder is entitled 
to recover interest at the rate presciibed in the decree. 
There is no difference in this respect between com 
promise decree and decrees on contest. {Daniels anu 
Dalai, JJ.) RaGHUNANDAN PRASaD z/. GHDLaM 
Alauddin Beg 46 A. £71 : 79 I. C. 916 : 

22 A. L. J 464 : L. R. 6 A. 356 : 

A. I. R. 1924 All. 689. 

~ 6* Interest from date of bond — Usufruc- 

tuary mortgage. 

Where a mortgage deed piovides that the mort¬ 
gagee should be in possession of ihe property in lieu 
of interest and the period fixed for redemption was 
four years, a provision that interest was to be paid in 
addition after the 4 years is no stipulation for increas¬ 
ed interest and S. 74 of the Contract Act is not appli¬ 
cable to the case. {Scott Smith, J.) LaCHMan 7 - 
Santa. 64 I. C. 350 : 14 P L. R. 1S22. 

-S. 74— Interest from date of band—Increased 

rate of interest from the date of the bond is penal, 
but can be allowed if from the date of default only. 
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CONTRACT ACT. S. 74—Interest from date of bond. 

When the stipulation is restrospective and the in¬ 
creased interest runs from the date of the bond, and 
not merely from the date of default, it is ^ 

ronsidered as a penalty and cannot be enforced, but 
where increased interest is claimed only from the date 
:it .S alioweci. (Bak.r, J. C.) MahoM.D 

ABOUI. SATTAH .. KOND.BA.^ ^ ^ ^ ^9 . 

- g 74_ Interest fr,>m date of hond—Stipulf 

t,on to pay interest from the date of bond on failure to 

repay the loan by a certain date IS penal. . . 

The bond in favour of the plaintiffs stipulated that 
a certain sum was to l)e paid by the defen^dant within 
two months and in default of payment within the time 

limited, interest was to run at Rs. 3—2-'° 
per mensem from the date of the . 

bond. Held : that the stipulation regarding interest 

in the bond was by way of penalty. KDalal,J C.) 

FaquikChand ti. Baij Nath ,q,k n„Ai, 72 

73 I. C 888 ; A. I. R- 1925 Oudn 14. 
Interest from defanlt. 

_S *1^ ~ Interest from default. 

A mortgage deed provided for the of 

interest at .s ann.is per cent, per mensem pay.able half 
yearly and that if a default was made ,n nt»kmg such 
payment, the interest due was to be added -o the 
principal and the whole sum was to 

on at 12 annas per cent, per mensem. //cA., that the 
contract is not penal. .An agreement to pay interest 
at an enhanced rate for the breach of contract may 
not be extravagant or unconscionable if the original 
rate of intere.st is paid regularly at the sfpulaied time. 
A covenant to pay compound 

nenal. S. 74 does not enact that the stipulation for the 

' ■“Ti.'-snvrrr'.r, 

OTHKKS. ^ ^ ^ j ^ jg23 Oudb 158. 

Interpretation. 

,5 74 — Interpretation—Discretion of Court — 

■ 


CONTRACT ACT, S. 74—Meaning of Penalty. 

Dart of the contract binding on the parties. {Dawson 
Miller. C. y. and Adami, J.) PlTHU MaNJI v. 
JHUKSAR Singh. A. I. R. 1922 Pat. 240. 


Whether penalty can be reduced. 

In spite of the exception to S. 74. the Court has 
discretion, accoiding to the circumstances of the case 
,0 reduce the amount of penalty entered •" boncl 
executed betw een the parties. {Macleod, C. J. and 
Shah, J.) SECRETARY OF STATE FOR 

DlbZlSlAN. J p J213. 

___ _ g 74_ f nterp* elation—Liquidated damages. 

Where a certain sum is named as to be paid in case 
there is a breach of contract, the plff. case of 
breach, can get reasonable compensation to be a^esj 
t*d bv the Court. Previous law on the point discussed. 
(Sanderson, C. J. and Richardson. J ) DHARENDRA 
KRISHNA deb n. .^LTAFUR RAHMAN.^ ^ ^ 

Lease. 

_ ,-Q^^/^-Lease—Stipulaiion to pay heavy rent 

~The'contractwasthatat the end of 4 years when 
the lease terminated, the defendants should pay to 
their landlord half the amount of the produce o^ land. 
In the event of their objection to do so or preventing 
tne landlords from having the produce assessed, then 
the stipulation in the kabultyai they should 

pay at Rs. lo per bigha, Held, that the stipulation is 
purely a penalty as understood in law and being a 
much higher rate of rent than is usual in such cases 
is purely a penalty and not meant to be a substantive 


Meaning of Penalty. 

S. 74 — Meaning of penalty—Agreement of — 
Compromise—Failure to carry out 

An agreement of compromise provided “if such pur¬ 
chase be not completed within the aforesaid period 
then the interest on part of the principal money secu¬ 
red by the said mortgage and further charges, namely 
Rs. 2,90,000 should cease to run and the respondent 
(mortgagee) shall be deemed to be the owner of the 
above premises subject to the charge and mortgage 
mentioned in clause (a) as well as all existing encum¬ 
brances on the property and the whole of the said 
consideration money of Rs. 2,90, 000 should ipso facto 
be set off against his claims under his mortgage and 
further chaiges.” The appellant (mortgigor) refused 
the conveyance tendered by the respondent on the 
ground of delay. Held : that there was a duty imposed 
%v\ appellant in relation to the conveyance he had 
to execute in favour of respondent ;that he was bound 
to make out a marketable title in respect of the pro¬ 
perty and appellant did not take any steps to do so, 
and that consequently he was not m a position to ask 
for the enforcement of the provision on which he took 
his stand. Further even if the provision might be 
regarded as one in the nature of a penalty, appellant 
not made out any loss and is therefoie not entitled 
to refuse the conveyance tendered. {Mr. Ameer Alt.) 
BaNKU blHARl DHUR V. J. C. GALSTAUN. 

27 C W. N. 77 : 31 M. L. T. 159 : 21 A. L. J, 9 : 
69 I. C. 163 : A. I. E. 1922 R. C. 339 (P. C.) 

_ %,*l^~~Meaning of Penalty—Agreement to 

pay interest on non-payment of rent on a certain date 

Agreement is not necessarily penal. 

It is not right to hold that in every case where there 
is a stipulation for payment of interest on non-payment 
of rent within a certain time, it must be taken to be 
penal. {Stthrawardy and Cuming, JJ-j RaJ KUMAR 
iiASu t/. Girindra Kumar BANnoPADHYA. 

41 C. L. J. 453 : 87 I. C. 178 ; A. I. R. 1925 Cal. 722. 

S. n^i—Meaning of peftalty—Compromise to 


pay per month. , , ^ 

Under a compromise, the defendant agreed P^y 
Rs* 10 per month to the plaintiff and he woald be 
liable to pay Rs. 15 per month, if he failed to pay 
Rs 10 for four consecutive moi ths. //cVrf, that tne 
clause to pay Rs. 15 was by way of penalty and was 
inserted to enforce regular payment of Ks. 10 per 
month. {N. R. Chatteriee and ^ Ponton, JJ.) 

IIEMANTA Kumar v. Sudhangsu 

62 I. C. 436 : 25 C W. N. 262. 

_s. 11^—Meaning of penalty—Where reason¬ 
able compensation for breach is provided there is no 
penalty but where it is in terrorum it is a penalty. 

The whole principle of the law of penalty is this : If 
in making provision for breach of contract the promi¬ 
see stipulates from the promisor on the breach only for 
such compensation as the Court would deem reason¬ 
able in the circumstances then there is no penalty 
and the stipulation is not penal. But if on the other 
hand the Court would on a proper consideration come 
the conclusion that the stipulation was put in not 
by way of reasonable compensation to the promisee 
but in order that by reason of its burdensome or 
oppressive character it may operate in terrorum over 
the promiser so as to drive him to fulfil the contract 
then the stipulation is one by way of penalty. The 
principle underlying illustration (/) is that the whole of 
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CONTRACT ACT, S. 74--Mean ng of Penalty. CONTRACT ACT. S. 75—TJnconBcionable Bargain. 

the debt being payable immediately the creditor agrees 0. L. J. 33 : 25 0. C. 186 : A. X. R, 1922 Oudh. 265. 

with the debtor to allow him to pay the amount by j -S. 74— Penalty—Primary obligation— Breach 

instalments so long as he pays them regularly. But the I -Necessity of. 

principle underlying illustration (,?•) is that debtor by A penalty under Section 74 of the Contract Act will 
paying consideration gets the right to retain and use '^nly follow a breach of a contract or an obligation, 
the amount of each instalment until the date of its Where there is no obligation at all there is no ques- 
becoming due and payable. If therefore in such a a penalty. {Adami and Sen^ JITENDRA 

case the debtor commits a breach and fails to pay one NaTH CHaTTERJEE v MUSST. JaSODA S.'iHUN. 
instalment no doubt he becomes liable to pay to the 1925 P. H. C. C. 363. 

creditor damages for such breach but to be called-S. 74— Penalty—Stipulaticms contained in 

upon to pay the whole cf the balance, in spite of the decrees — Applicability. 

fact that he has given consideration for witholding the 'I'be doctrine of penalties is not applicable to stipu- 
amounts of the other instalments till their respective lations contained in decrees. {Adami and Sen,//.) 
due dates, w’ould undoubtedly be in the nature of a Jitendra NaTH Ch.-vTTERJEE z'. MuSST. JaSODA 
penalty. {Srinivasa Aiyang.zr, /.) RaMALINGA SaHUN. (1926) P. H. C. C. 353. 


ADAVIAR V. MEENAKCHISUNDARAM PiLLAl. 

21 L. w. 54 : 86 I. C. 261 : A. I. R. 1926 Mad. 177 : 

47 M. L. J. 833. 

-S, 74 —Meaning of penalty—Question as to 

stipulation being by tvay of penalty is to be decided 
f rom circumstances of each case. 

The question as to a stipulation being penal or not 
should be decided according to the circumstances of 
each case. Where on a partition among three Hindu 
brothers it w’as agreed that one of them should instead 
of being given any land, be entitled to receive from 
each of the others an annuity and on default, should 
resume that pordon of his share which had gone to the 
defaulter. Held : that the last clause was not by way 
of penalty. Nor can this be regarded as a forfeiture 
cla’^se as a rerurn to the status guo at the time when 
the agreement was entered into does not vest the pro¬ 
perty in the defaulter. {Jackson^ /.) RaJGOPaL 
Padayachi V. VaradaraJa Padayachi. 

(1924; M.W N. 861 : 82 1. C. 751 : 

A. I. R. 1925 Mad. 84 : 47 M. L. J. 605. 

-S, 74 —Meaning of penalty. 

The idea is very common that what is called a 
“ penalty clause ” in a contract is a mere brutum ful- 
men, an agreement that neither party has any intention 
of enforcing at all to any extent. Such an agreement 
would certainly not be mentioned in the Contract Act 
and in fact would not be agreement at all. A penalty 
clause merely fixes a maximum for damages which 
would be difficult to state in terms of money, and any- 
ho-w does not deprive the aggrieved party of his right 
to damages that can be so estimated. J 2 N. L. R. 177 
Ref. {f/allifax, A. J. C.) BaLAJI v. Sukamiya, 

68 I. C. 605 : A. I. R. 1923 Nag. 98. 

■■ -S. 74 —Meaning of petialty—Interest and 

principal consolidated together and made payable in 
instalments — Default—Provision for payment of whole 
—Power of Court to relieve against. 

If in an instrument in which the principal and inter¬ 
est have been consolidated an i the total amount is 
payable by instalments there is a default clause that 
on failure to pay an instalment, the whole sum will 
become at once due, such a provision is a penalty. 
Even where no interest is payable until default but an 
exorbitant rate is payable on default, i*^ is open to the 
court to treat the stipulation as a penalty. 42 C. 652 ; 
36 M. 229 foil. {^Batten, J. C'.) BHAGWaNSa v. 
Amin. 65 I. C. 963 : A. I. R. 1922 N^g. 49. 

" ■■ —S. 74 —Meaning of penalty—Right of resale 

of goods—Power to sell on breach of conditions. 

Where in. a contract for the sale of goods a right of 
re-sale is reserved to the vendor on breach of certain 
conditions the vendor can avail himself of the right of 
<re>'Sale on the breach and the power to re-sell is not a 
'Stipulation by way of penalty. {^ICankaiya Lai, J. C.) 

-Nazirkhan 2/. Mirza Mahomed Abid. 


Measure of Damages. 

-S. 74— /Measure of damages — Stipulation of 

a definite amount in case of breach—No reasons appear¬ 
ing for not awarding—Stipulated amount should be 
awarded. 

Where the contract of sale itself provided that in 
the event of a breach Rs. 3,200 was to be paid as 
damages by the party failing to perform his part of the 
contract. Held : that in the absence of any equitable 
ground, the stipulated sum should be decreed as dama¬ 
ges. {Shadi Lai, C J. azid Harrison, /.) LaCHHA* 
MAN DaS V. BhOJa Ram. 6 Lah. L. J. 554 : 

84 I. C 865 : A. I. R. 1925 Lah. 284. 

Reduction for Punctual payment. 

— ' ■ S. 74— Reduction for punctual payment. 

Where a deed provides for a rate of interest but also 
contains a covenant to accept interest at a reduced 
rate if paid punctually, the covenant does not make 
the original rate a penalty within S. 74 of the Act. 
{Mookeriee and Buckland, //.) BaIKUNTa NaTH 
V. Ramanand. 33 C. L. J. 414 : 61 I. C. 923 - 

25 C. W. N. 776. 

-- S. 74 —Reduction for punctual Payme/it. 

Where the deed recited “I will claim a remission of 
annas 4 per cent per month from the interest, if I pay 
the amount as stipulated. I will not claim remission 
if I do not pay the amount as stipulated”. Held, the 
reduction in the rate of interest contemplated on punc¬ 
tual payment of instalments does not amount to a 
penalty. {Prideaux, A. J. C.') KeSHAV RaO v. 
Krishna Rao. 70i. c. 31: 

A. I. E. 1922 Nag. 263. 

Unconscionable Barga'n. 

-S. 74 —Unconscionable bargain — Penalty — 

Fixation of price of paddy due under contract—No 
undue influence—Power of Court to reduce Price. 

The plaintiffs advanced a sum of Rs. 300 —and for 
this the defendant undertook to repay 172 maunds of 
paddy in the next year and the same amount in the 
following year. In default of delivering paddy the 
price was to be charged at Rs. 3 —per maund. There 
was no suggestion chat the defendant acted under any 
undue influence. It was found that the defendant 
had to pay under this agreement nearly double the 
amount advanced Held, that there was no ground for 
holding that the stipulation was a penalty and the 
Court had no power to reduce the price. It was in the 
interests of the party that a definite rate should be 
fixed for the paddy and it might have been to the 
advantage of the defendant if the paddy at the time of 
payment was selling at a higher rate to be able to pay 
cash instead of paddy itself. {Newbould and Panton, 

//.) Ashraf Ali V. Makbul Ahmed. 

49 C. 1040 : 701. C. 931 : A I. E 1923 Cal. 166 (l). 
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-s. hi a -rompauy—Geiic- 'j 

;,?/ C/anscs Art. Gs. 5 in<i 6 . • u- c -r 

Shares in a ('ompany are goons within S>. /O. 

(MarUod. C. J. and Crnnif. /.) .!;• 

MaNEKJI. 26 Bom I R. 414 : A.I.R. 1923 Bom. 372. 

-—Ss. 76 

The term ‘goocN’ used in S 17 S isveiy wide 70 
of the Act) suflFjciently wide to include share certifi¬ 
cates. a(' 4«o. (A/ar/rcd. CJ. and Coyatrr, J.) 

Iamshed.ii t'. Maoani.al. Q,A 

27 Bom. I. R. 514 at ^24 •. A. I. R. 1925 Bom. 314. 

_Ss 76 and \2\—Shares in a comtan) — Con¬ 
tract for salt' and delivery-—Rights of transferee 

Plfd * 

TlaintiHs sold some shares to the ist defendant who 
^oUl 2 ^ of them to a third party and pledged 104 J Jong 
with other similar shares to the second defendant. 
l;efendant 2 put forward defendant 3 as a party who 
was willing to advance money. In fact defendant 3 
was a mere nominee of 2 nd defendant and defendant 
2 got possession of *^05 shares fraudulently. 6 
fraud was that he deceived defendant i by false pre¬ 
tences that he vsould use these .‘shares for the 
of raiding a loan for the benefit of defendant 
he did not do and w-hich he did not intend to do. his 

real object being to secure himself frorn 
the moneys due to him from ist defendant. The 

plaintiffs sued to recover the shares and 
defendants 2 and 3 . ih^x the 

unsustainable and the remedy of the plaintiffs "^s to 

sue the IS-, defendant for the 7 .^^ 

shares were moveables or ‘ goods vvithin 
Contract Act and the case therefore fell within b. 121 
of the same Act. The plaintiffs had delivered all 
they had and they could not. therefore t^^ind the 
contract cn the buyer's failing to pay the P^^e 
it was stipulated by the contract that they should be 
so entitled. The plaintiffs as vendors agreed Jo sell 
and deliver transfers and certificates 
rests and rights which they conveyed delive^ 

passed not the property in the shares but a title leg 
and equitable which would enable the holder to vest 
himself with the shares. On delivery 
ments there was no interest left in the plaintiffs on 
which any equity can be founded. As betw;een them 
and ist defendant there was no fraud or 
tation which could vitiate the transaction. {A/aeleoa, 

C J. and Crump. J.') VADILAL 2'. MANEKJI. 

25 Bom L. R. 414 ; A. I. R. 1923 Bom. 37^.^ 

_Ss. 76 and Share certificates are 'gaod.^ 

Share certificates are movable property wit^n the 
meaning of S. 76 and are therefore ‘goods 
/I FaZAL z/. MaNGALDAS. 23 Bom. L. K. 11^ : 

66 I. C. 726 : 46 Bom. 489 ; A. I. R. 1922 Bom. 303 

_S. '%^—Sale of goods—Goods ordered, despatch¬ 
ed to buyer—Refusal to take delivery—Suit to recover 

^ Where ascertained goods are sold and despatched 
to the buyer, but the buyer refuses to take delwery, 
the seller can sue him for their price. {Broadjvay, 
/.) SURJAIN MAL KISHEN CHAND v. GIAN CHAND 
' CHIRANJI LaL. 69 I. c. 877 ; 3 Lah. L. J. 239. 

-6.77— Ownership. 

Transferof .stolen property passes no ownership to 
buyer. {Greaves and Panton, //.) K»*TISH 
CHANDRA Deb ». Emperor. 51 <-»>■ 79t> ■ 

25 Cr.L.J. 1235 ; 82 I. C. 163 : A. I. R. 1924 Cal. 816. 

_S 78 — Hire purchase agreement. 

See also{\) CONTRACT—HIRE PURCHASE. 

( 2 ) CONTRACT Act, S. 178 . 

S. 78 —Sale of goods—Property passes as soon 
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as contract is made. 


1 CONTRACT ACT, S. 79. 

On a sale of ascertained goods the property in the- 
goods passes to the purchaser as soon as the contract 
of sale is made even though-the delivery of the goods- 
is po'iiponed at his request and to suit his own conve¬ 
nience. ^Stuart, y.) DWARKA DAS AJODHYA 

Prasad v. Ram Ratan. 20 A. L J. 679 

L. R. 3 A. 424 ; 68 I.C. 239 ; A. I. R. 1922 All. 468. 

__Ss. 78 and 7— Payment of price by instal- 

fficnts _ Property passes as per intention of par tits. 

If S. 78 were construed as laying down an inflexible 
rule as to the passing of properly not only would there- 
be a serious limitation on the freedom of contract but 
there would also be an inconsistency with other sec¬ 
tions of the Indian Contract Act e.g.. S. 7 . No doubt 
it is curious that S. 78 should not be expressed as. 
subject to a contrary intention but the Act is a notori¬ 
ously badly drafted Act and it does not purport to be 
exhaustive, where the intention of the parties as ex¬ 
pressed in the conditions of the contract was that the 
properlY in the car in dispute should not pass until full*. 

Diice had been paid Held, that intention wou.d pre¬ 
vail in spite of b. 78 . {Pratt. J.) HURBUT JOHN 
AMIES I JAL P. VIRJI. ^ 25 Eom^ L. R 778 : 

77 I. C. 150 : A. I. R. 1924 Bom. 41. 

_S, 78_ Property in goods pasres on payment- 

of price. » _,• r 

Where a Manchester firm sent goods ,t,o India for. 

defendant firm at Delhi, and after shipment sent the 

drafts and shipping documents to the ^ ational Bank of 

Delhi with the directions for the delivery to the buyer 

on payment of the money to the Bank, held, that 

properly in the goods did not pass to the buyer till the 

money was paid to the Bank. 3 D. 164 ; A, I. R.. 
IQ23 Bom. 125 , Foil. {Martincau and Mott Sagar- 

//I Gulab Rai-Sagar Mal V. nirble Ram, 
NAGAR mal. 4 Lah 423 - 79 I C. 194 : 

A. I. B. 1924 Lah. 239 

_Sb. 78 & 80—5(7/^ of specific goods—Position. 

of buyer—Claim for pi Uc—Wholesale delivery. 

^^here specific goods are sold and agreed to be deli' 
vered wholesale to a certain person at a certain rate,, 
it is for the buyer to get goods weighed and delivered 
to him. The weighment is only for the consideration 
of the buyer and the latter cannot by delay in weigh¬ 
ing the goods prevent the transfer of the ownership to 
him. Where tlie contract was for the sale of the entire 
heap of bark stored in the godown amounting approxi¬ 
mately to 4-6 maunds it was practically a sale of speci¬ 
fic or ascertained goods anti it was the duty of the 
purchaser to get the goods weighed and delivered on 
the due date. (Kanhaiya Lai /• C.') AnnaN v. 

<sHFiicH DUBAR 26 0. C. 39 : 68 I. C. 969 : 

SHEIKH ^ ^ ^ ^ ^ 

__Ss. 79 and %%—SuU for damages suffered on 

rc-salc^Whether .there was valid appropriation of 
goods with the express or implied consent of the 
defendant—Implied assent, meaning of. 

A contract \s*as> entered into on 3®^^ Sept. 19^7 
sale of 40 bales of calico to be delivered to the pur¬ 
chasers on 16 — 11—17 on payment of purchase money. 
The purchase.*'s not having tendered the price, the 
plaintiff (seller) asked the defendant by letter to take- 

delivery at once and pay the price ; no reply was sent 

to this. On January, 1918 , the plaintiff instructed a fiiro 
of auctioneers to sell the goods at the nsk of the 
defendants. On Feb. ’i 8 , they in their turn repudiat¬ 
ed their liability under the proposed sale, averting. 
that the goods did not belong to them, and that the 
goods were not ascertained for the contract with their 
consent. The plff. thereupon filed a suit claiming 
damages alleged to be suffered on re-sale ; but tbert- 
was no mention of plaintiff’s appropnation of goods- 
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with the assent of the defendants. The plaintiff was 
therefore asked to amend his plaint so as to include 
an alternative claim of damages on the ordinary basis 
of difference between the contract and the market 
rate. The plaintiff, however, chose to take his stand 
on the re-sale and on the action as originally brought. 
Held^ that the suit was rightly dismissed for in such 
oases appropriation and communication thereof to the 
buyer should both take place before there has 
been repudiation or breach of tiie contract by either 
P^rty ; ihat no assent by tlie buyer can be implied by 
his silence after he has actually broken the contract 
Held, further, that on the suit as framed by the plain¬ 
tiff, he must not be given his remedy of damages on the 
ordinary basis of difference betvveen the contract rate 
and the market rate at the date of breach. (Harri¬ 
son and Jai Lai, JJ,) BiJ RaJ v. The FIRM GOBIND 
PERSHAD. 26 Punj. L R. 42j : 88 I. C. 230 : 

7 Lab. L. J. ol2 ; A. I. R. 1926 Lah. 581. 

Ss. 82 and 83— 14^/ten property in goods passes 

lo buyer. 

The combined effect of those sections is that where 
goods agreed to be sold are not ascertained at the 
time of making the agieement but goods answering 
the description in the agreement are subsequently ap¬ 
propriated by one party for the purposes of the agree¬ 
ment and that appropriation is assented to by the 
■other, the sale is complete, and the property in the 
goods passes to the buyer. In order that the pioperty 
may pass to the buyer it is necessary that the goods 
appropriated to the contract by the seller must answer 
the description in the agreement. Mere appropria¬ 
tion by the seller does not pass the property in the 
goods to the buyer. The effect of appropriation is 
that the seller Joses the possibility of withdrawing the 
goods from the contract and he would break hi.s con¬ 
tract with the buyer if he offered any other goods to 
him, though the goods still remained his property. 
The appropriation must be assented to by the buyer 
to pass the property. (^Mulla, /.) N. BUCH & CO. 
V. GORDHaNDAS. 24 Bom. L. R. 991 : 

A. I. R. 1923 Bom. 92. 

—Ss. 83 and 91— Appropriation—What consti¬ 
tutes — Delivery—Bill of lading—Discounting draft. 

The commonest form of appropriating goods, to a 
contract for the sale of unascertained goods is by deli¬ 
vering them to a carrier. A very common mode of 
doing business is for one merchant to give an order to 
-another to send him certain goods. Here it becomes 
the seller’s duty to appropriate the goods to the con¬ 
tract. The seller is by the express or implied terms of 
the contract authorised to select and appropriate the 
goods, the buyer having given a previous implied 
assent to the seller’s appropriating. The difficulty in 
such cases is to determine w'hat constitutes the appro¬ 
priation. The question is one of intention but there 
are certain well-established rules ;—(i) In the case of 
a contract for the sale of unascertained goods the 
delivery by the seller to a common carrier or, unless 
the effect of the shipment is restricted by the terms of 
the bill of lading shipment on board a ship of, or char¬ 
tered for, the purchaser is an appropriation sufficient 
to pass the property. ( 2 ) If, however, the vendor when 
shipping the articles w’hich he intends to deliv'er under 
the contract takes the bill of lading to his own order 
and does so not as agent or on behalf of the purchas¬ 
er, but on his own behalf, it is held that he thereby 
reserves to himself a power of disposing of the pro¬ 
perty and consequently there is no filial appropriation 
and the property does not on shipment pass to the 
purchaser. ( 3 ) If the vendor deals with or claims to 
retain the bill of lading in order to secure the con* 
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tract price as when he sends forward the bill of lading 
with.a bill of exciiange attached with directions that 
the bill of lading is not to be delivered to the purchas¬ 
er till acceptance or payment of the bill of exchange, 
the appropriation is not absolute, but until acceptance 
of the draft or payment or tender of llie price, is 
conditional only, and until such acceptance or payment 
or tender the property in the goods does not pass to 
the purchaser. ( 4 ) If the seller discounts a draft upon 
the buyer with a bank and authorises the bank to hand 
to the buyer a bill of lading to the order of the seller 
and endorsed in blank by him upon his acceptance of 
the draft, the intention to be inferred according to 
eeneral mercan^^ile understanding is that the seller in¬ 
tends to transfer the ownership when the draft is 
accepted but intends also to remain tne owner until 
this has been done. S. 83 of the Contract Act applies 
to cases where the seller is author'sed to make the ap¬ 
propriation and the buyer has given a previous implied 
a.ssent to the appropriation where in pursuance of the 
contract the seller delivers the goods to a carrier for 
the purpose of transmission to the buyers but retains a 
hts disponendi until certain conditions are fulfilled. ( 5 ) 
The property in the goods does not pass to the buyer 
until the conditions imposed by him are fulfilled. This 
rule applies not only to delivery of goods to carriers by 
sea but to delivery to carriers by land. (^Mnlla, Jf) 

The Ford Automobiles (India), ltd. v . the 
Delhi motor and Engineering Co. 

24 Bom. L. R. 1140 : 70 I. C. 138 : 

A. I. R. 1923 Bom. 125. 
-S. ^Z^Vendor appropriating and communicat¬ 
ing to vendee after latter's breach of contract — Lat¬ 
ter's silence does not pass title to him. 

Appropriation and communication thereof to the 
purchaser should both take place before there has 
been repudiation or breach of the contract by either 
party. No assent by the purchaser can be implied by 
his mere silence after he has actually broken the con¬ 
tract. Once a party has by his conduct given an indi¬ 
cation of his intention not to abide by his contract his 
neglect or refusal to reply to the communications of 
the other party to the contract thereafter, cannot 
amount to an indication of his desire to keep the con¬ 
tract alive. An express or implied assent to an appro¬ 
priation is an indication of such an intention, i K, B. 
459 , Foil, {//arrtson and Jai Lai, JJ.^ BlJ KaJ v. 
Firm Gobind PERSHAD. 7 L. L. J. 512 : 

88 I. C. 230; 26 Punj. L.R. 425 : A.I.R 1926 Lab. 681. 
-Ss. 83, 91— Property 7vhen passes — Divisi¬ 
bility of contract. 

A contract for the sale of goods provided “for the 
sale of 1000 bales of jute, shipment to be during 
August and September 1919 , delivery at the buyer’s 
place.” A portion of the jute was shipped, but the 
ship caught fire and the goods were destroyed. Held, 
on a construction of the contract, property did not 
pass to the buyer till the goods reached .his place; also, 
the contract was an indivisible one and performance 
can be only by delivery of the bales at the buyer’s 
place. (^Greaves and Chakraiarti, J J.') SaDASOOK 

Kothari V. Chaitram Rambilash. 

88 I. C. 910 (2): 29 C. W. N. 808. 

'—Ss. 83, 84— Sale of goods — Appropriation — 
Price to be paid before delivery — Default—Suit for 
price—r-Rate of exchange—Calculation of, 

X agreed to sell to Y 15 cases of piece goods which 
he had contracted to purchase from Z, price to be 
paid before delivery. When the goods were sent to Y 
he refused tQ take delivery and so X had to pay 
the price to Z. Held, prior to the payment of the price 
by X, there was only a conditional appropriation, but 
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on paymen the appropriation became final, property 
pas^^ed to and he was liable to pay the full price 
and nor merely damages. T he rate of exchange go\em 
ing the transaction would be that on the date on 
which X paid Z. {Harrismt and Zafar /^//, //•) 

Kaoi'nath Das Ham Saruh Firm Ghamandi 
T,AL NaRAIN DaS. 86 I, C. 794: 

A. I. K. 1925 Lah. 586. 

-S. 86— A'on-takinf: of delivery. 

Where the purchaser fails to take delivery the pro¬ 
perty does not pass to the purchaser and the vendor is 
not at lil)erty to re-sell the goods on purchasers 
account. {i\/acleod. C- J. and Shah, J.) NAKSING 
(;iKjl .MANUFACTURING Co. V. BUDAN SaHEB. 

26 Bom L. R. o23 : A. I. B. 1924 Bom. 390. 
S. 91 — Scope—English law. 


S. Qi does not provide for cases where the seller de¬ 
livers the goods to a carrier and reserves the right of 
dispo--al. Therefore the Courts of British India 
resort to the rules of English common law so far as 
they are n^'t inconsistent with the text of the Contract 
Act- One of tho-se rules is that where in pursuance of 
the contract, the seller delivers the goods to a carrier 
for the purpo.se of transmission to the buyer, l^ut re¬ 
tains a ius disponendt until certain conditions are ful¬ 
filled, the property in the goods does not pass to the 
buyer until the conditions imposed by him are not ful¬ 
filled- This rule applies not only to delivery of goods 
to be carried by sea but to delivery to carriers by land 
and to canal boat companies. {Mulln, /.) THE FORD 
AUTOMOBILES z/. ThE DELHI MOTOR AND ENGI¬ 
NEERING CO. 24 Bom. L. R. 1140 : 70 I. C. 138: 

A. I. R. 1923 Bom. 125. 

_ S. 91 —Goods delivered lo railway at Delhi 

for defendant residing at Meerut — Delhi Court can 

try suit lor reccri’ery of price — C■ E . Code, S. 20 (r). 

An action for the recovery of the price of goods des¬ 
patch.d by plaintiff by railway from Delhi to the de¬ 
fendant at Meerut is triable atjDelhi where the goods 
were delivered to railway, as delivery to the railway 
company as a carrier has the same effect as delivery to 
the buyer. (Shadi Lnl, C. /.) FIRM AMARSINGH t/. 

ShaRafuddin. 7 L. L. J. 395 : 26 Pvnj. L. R. 498 : 

89 I. C. 751 : A. I. R. 1925 Lah. 65o. 

_S. 91 _ Position of conmnssion agent buying 

goods for principal and sending them to latter is not of 

vendor to vendee and S> ^)\ has no application to him. 

He is liable for loss of goods only on proof of negligence 
or breach of duty as agent. 

The legal effect of the transaction of a purchase ot 
specified goods by a commission agent has not the 
effect of turning his contract as between principal 
and agent wholly or into one as between vendor and 
purchaser. The agency contract is in some respects 
analogous to that of a contract of purchase and sale 
and not identical with it, analogous in the sense that 
it will attract to the commission agent certain reliefs 
ordinarily open to a vendor, for example, the right of a 
stoppage in Iran situ. On the other hand, property in 
goods specified would pass to the principal immediately 
on purchase by the agent. The passing of the property 
in the goods would not depend on the msnner of the 
delivery. Hence if the commission agent is liable for 
the loss of the goods it must be on proof of negligence 
or proof of breach of duty as agent. {Wallace, J.) 
venkatachalam Ponnuswami AIVANGAR 
20 L. W. 195 : (1924) M. W- N 499 : 82 I. C 586 : 

A. I. R. 1925 Mad. 46: 47 M. I. J. 312. 

-S. 91— Consignment of goods to Ry. Co. — 

Property if passes-^Who can sue for loss. 

Where goods are consigned to a Railway Company 
property passes to the consignee under S. 9L Contract 
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Act, and he alone can thereafter sue the Railway Com¬ 
pany for loss arising out of the contract of freight. 
{Phillips, /.) M. AND S.M. RY, CO. v. RanGASWAMY 
('73 I C. 637: A. I. R. 1924 Mad. 517. 

_S. 92— Vendor's lien—When exists. 

Vendor’s lien exists only when the goods remain in 
his possession, the price is wholly or partially unpaid 
and a contrary intention does not appear. {Baker, J.. 

c.) HaJI Karim v. Doma. a. I. R. 1924 Nag. 416. 

_S, 94_ Delivery and vendor's warehouse— 

Passing of property Vendor despatching goods — 
Railway receipt sent to Bank for collection—Effect of 
—Liability for shortage. 

In a contract for sale goods were to be delivered at 
the vendor’s warehouse or if the vendee so desired» 
the vendor was to despatch them by rail to the vendee. 
Under directions from the vendee, the goods so sent* 
but the Railw ay receipt sent to a Bank and directed 
to be handed over to the vendee only on payin^ent of 
the price. The goods were paid for, but a shortage 
was discovered, and also much damage. In a suit for 
return of a proportion of the purchase money, held, 
title to goods passed to the vendee as delivery was to 
be at the vendor^s warehouse and thereafter the 
vendor was only in law the agent of the vendee. But 
the effect of sending tlie railw ay receipt to the Bank 
and demanding pa>ment of the price altered the 
original contract, and the effect of it was that property 
in the goods passed back to the vendor and hence the 
vendee was not liable to pay for more than what 
actually reached him in a good condition. {Simpson, 
A J, C.) Ram Prasad Babu v. Paue Brothers. 

90 I. C. 381. 

-S. db^Retention of seller's lien docs not 


necessarily imply unconditional appropriation 

The fact that under S. 95 of the Contract Acta 
.-seller retains a lien on undelivered goods even after 
the title ha.^ passed, by no means amounts to saying 
that w herever the seller retains a lien on undelivered 
goods it is to be assumed that the title has pa.^sed m 
the sense that there has been full unconditional 
appropriation. Where A contracts to purchase goods 
from B and there is a condition of payment of the 
price before delivery, and A contracts also to sell the 
.same goods to C. any appropriation of the goods to 
the contract before payment of price by A will be only 
conditional appropriation, but on payment 
A, the appropriation becomes final, and if C has 
assented to the payment the property in the goods 
passes to C. If C fails to take delivery of the goods 
C is liable for their price and not merely for damages, 

and the rate of exchange at which C is liable 

the price is the rate prevailing on the date on which 
^ owing to C’j conduct in refusing to pay and take 
delivery was compelled to pay price himself. {Harrt' 
son and Zafar Ali. .//-) 

GHAMAND. Lal. 

_Ss. 95 and 96— of goods on credit—Omts^ 

Sion to take delivery—Buyer repudiating contract. 

Where on sale of goods on credit the buyer makes 
default in taking delivery and repudiates the contract, 
the general provisions of S. 95 of the Contract Act 
giving the seller a lien on goods 

possession after sale has effect. {Rally, MULKP 
Naravamakammathi V. K. KUNl Moyi. 

20 L. W. 486 : (1924) M. W. N. 748 : 82 I. C. 860 : 

A. I. B. 1924 Mad. 866 : 36 M L. J- 72. 
S. 95— When contract is silatt on question of 
Payment, refusing to deliver before receipt of fult 
purchase money, goods sold is legal though the prtcei 
may have been settled and advance also paid. 
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The defendants agreed to deliver to the plaintiff 
125,000 bundles and received earnest money. Out of 
this the plainnffs received 35,000 bundles, while 
13,000 had been counted but remained with defendants. 
The defendants refused to allow the plaintiff to re¬ 
move the remaining 13,000 bundles or to deliver the 
balance until the plaintiff paid the whole of the 
money. Held, that as the contract was silent on the 
question of payment the defendants were not liable 
for breach of contract. {BaJker^ J. C.) HaJI 
Karim v, Doma. so I. C. 639 : 

A. I. E. 1924 Nag. 416. 

-Sr. S 6 and 97 —Siitc of goods to platntiffs on 

credit — Deiefidants suhsequeritly insisting on cash pay¬ 
ment knowing about the insolvency of the plaintiffs — 
Plaintiffs are not entitled to cancel the ccnitract — 
Defendants omission to state plaintiff's insolvency in 
their correspondence is no bar to plead plaintiff's insoh 
vency in defence. 

Where plaintiffs purchased from defendants on the 
condition that the plaintiffs would have credit of tw'o 
monthsforpayingthepr.ee of the goods purchased 
after delivery but subsequently the defendants came 
to know that plaintiffs were in insolvent circum¬ 
stances and insisted that cash should be paid before 
delivery, and subsequently the plaintiffs applied to get 
the contract rescinded, and to restrain the defendants 
from selling the goods at the risk of the plaintiffs, 
held, that the insolvency of the plaintiffs justified the 
defendants in insisting on cash being paid before 
delivery and retaining goods and it was not open to 
the plaintiffs to cancel the contract merely because of 
the defendants’ insisting on cash payment before 
delivery. The defendants were not prevented from 
putting foiward the insolvency of the plaintiffs as a 
ground of their defence simply because they did not 
set forth in their correspondence plaintiff’s insolvency 
as their main cause for change of position. i^Devadoss, 
/.') R. K. Abdul Rahiman Sahib and Co. v. 
Shaw Wallace and Co. 20 L. w. 725 : 

(1924) M. W. N. 924 : 84 I. C. 912 : 

A. I. E. 1925 Mad. 292. 

■ Ss. 99 and 107— Stoppage in transit—Nature 
of right—Assignment of document of title — Effect — 
Burden of proof. 

Per Sanderson, C. J _ Quaere : Whether the right 

of a seller of goods to stop the goods in transit is a 
mere equitable right. 

Per Richardson, J .—It is too late in the day to argue 
that the right of stoppage is a merely equitable right. 
Where the buyer of certain goods while they were in 
transit became an insolvent but had meanwhile assign¬ 
ed the document of title to a third party and the 
vendor exercises his right of stoppage in transit, it is 
for the assignee to show under S. 102 that he acted in 
good faith and paid valuable consideration. Origin 
and nature of the vendor’s right of stoppage consider¬ 
ed. {^Sanderson, C. J> and Richardsofi, Jf) RaSH 
Behari Karuri V, Narain Das DORILAL. 

80 Cal. 399 27 C. W. N. 231 : 

A. I. E. 1923 Cal. 182. 

-Ss. 102, 108 and 178— Railway receipt — 

Assignment—Mode of—Rights of transferee aiid con¬ 
signee — T. P. Aet, S. 137 . 

Railway receipts are not negotiable by law and are 
not rendered negotiable by S. 737 of the T. P. Act. 
Nor was there anything to show that such receipts 
were negotiable by the mercantile custom of Rangoon. 
S. 137 of the T. P. Act merely provides that the 
methods of assignment in Ch. 8 of the Act shall not 
apply to the case 0 / certain specified documents which 
are for the time being by law or custom negotiable 
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It merely deals with the manner in which the docu¬ 
ments to which it relates can be transferred, but it 
does not affect the result of the transfer when made. 
In order that such transfer should have in the case of 
railway receipts the effect of transferring the owner¬ 
ship of the goods, it must be established thet they are 
not negotiable. {^Rabinson, C. J■ and Maegregor, J 
FIRM OK S. R. N. S. ARUNACHaLaM CHETTY V. KO 

PO Van. 1 Bur. L. J 90 : 11 L. B. R. 341 : 

68 I. C. 694 : A. I. E. 1923 Rang. 1. 

-Ss. 106 and 118— Contract for sale tf goods 

—Numbers on packages not inaterial or of the essence 
of the ccutracl mdess descriptive of the quality of the 
contents —M i stake. 

A contract note for the sale of bales of Long Cloth 
in course of manufacture described some of them as 
bearing numbers “ 139 ” and “ 141 ” whereas from pre¬ 
vious contracts in respect of the sale of the identical 
bales beginning from that of the original vendor who, 
in ordering them from the Mills, had required his 
numbers “ 739 .” “ 741 ” respectively to be printed not 
“ 139 ” or “ 141 ”. (affirming the decision of the 

High Court of Bombay in its appellate jurisdiction) 
that, as the numbers in the contract had no specific 
n)eaning in the market, and were merely reference 
numbers the figures “ 139 ” and “ 141 ” bearing mere 
clerical errors for “ 719 ” and ”74 i” respectively did 
not constitute a warranty of the goods or, indicate 
their quality or description. {Lord Atkinsonf) RaM- 
JIVAN NEVATIA BhikaJI & CO. 

26 Bom. L. R. 442 ; 10 0. & A. L. R. 601 : 

(1924) M. W. N. 430 : I. R. 5 P. C. 135 : 

20 L. W. 424 : 80 I. C. 381 : 35 M. L. T. 140 : 

48 Bom. 519 ; 29 C W N. 537 : 1 0. W. N. 304 : 

A. I. E. 1924 P. C. 143 : 46 M. L. J, 655 (P C.). 
— - S. 107— Scope. 

If a purchaser does not take delivery and pay the 
balance of the purchase money on the due date, the 
seller or his representative may sell the goods against 
him and charge him with the loss. If the property 
has undoubtedly passed and the real date for paying 
the balance of the purchase money and for delivery of 
the goods has not arrived, the re-sale by the vendor is 
a breach of contract entitling the vendee to repudiate 
the transaction. (Piggott and Walsh, J J.) KiSHORl 
Lal V. JlWAN Lal. a. I. E. 1923 All. 242. 

-•$. 107— Where vendor retains ownership he is 

entitled to difference between contract rate and market 
rate on date of breach, but must mitigate damages as 
far as possible—Where title has passed to vendee, 
vendor may recerver price though ve^idee has not takett 
delivery or may sue fo> breach of contract et'en after 
re-safe of goods—In latter case damages are the 
difference between contract rate and market rate when 
contract ought to have been completed. 

If the property in the goods did not pass to vendee 
the measure of damages would normally be the differ¬ 
ence between the contract rate and the market rate 
at the date of breach. It is undoubted law that a 
plaintiff who sues for damages owes the duty of taking 
all reasonable steps to mitigate the loss consequent 
upon the breach and cannot claim as damages any sum 
which is due to bis own neglect. But the loss to be 
ascertained is the loss at the date of the breach. 
[Halsbury, X 332 {g') Dissf\ If at that date the 
plaintiff could do something or did something which 
mitigated the damage, the defendant is entitled to the 
benefit of it. If the purchaser refuses to accept the 
goods, and the property has passed to him, the vendor 
may at his option consider the contract of sale as still 
unbroken, and recover their entire price in an action 
for goods bargained and sold, even though they have 
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not been delivered. He may. on the other hand, after 
the time for acceptance has expired, or any other 
essential condition has been broken, sue for breach of 
the contract, even after he has re-sold the goods. In 
the latter case the measure of damages is the difference 
between the c<jntracl price and the market price at the 
time when the contract ought to have been completed, 
for the seller may take his goods into the market and 
obtain the current price foi them. J.) 

COOKLA fSiMNNING AND WlAVING MILLS CO. i>. 
VaLLaBHDAS KaLLIANJI. 27 B. L. R. 1168 : 

A. I. R. }92j Bom. fa47. 

_S. \^ 1 — Sale muat be within reasonable time. 

I'he sale by auction whether under the contract of 
the parties or S. 107 of the Indian Contract Act 01 
otlierwise must be within a reasonable lime. The 
provision in a contract that ‘The company is at liberty 
to keep the said goods or re-sell them on our account 
and at our risk” cannot be construed as a power to 
keep the goods as long as the company liked before it 
re-sold. {Marten, J.) COORLA SPINNING AND 

Weaving Mills Co. r. Vallabhdas KallianJi. 

27 B. L. R. 1168 : A. I. R. 102a Bom. ‘,47. 

--S. \m--Ordinarily appropriation notice 


passes property to vendee but not where property agreed 
to be sold and property appropriated are not identical. 

If the seller sends notice of appropriation to the 
buyer and the latter does not reply promptly it must be 
inferred that he assents to the appropriation and the 
property in the goods will be deemed to pass on the 
expiration of a reasonable time after receipt of the 
notice. This principle does not apply in all cases. 
Where vendees contracted to purchase a certain 
number of cases of dyed sateens bearing certain 
numbers but failed to take delivery of the goods 
on the ground that the numbers on the cases were 
fictitious and the contents were not complete and 
vendors gave notice to vendees and auctioned 
the goods and sued the vendees for short pro¬ 
ceeds, held, that in the absence of express or 
implied assent to the appropriation of the goods^ the 
vendors had no right to re-sell them. ( 1919 ^ * 

459 Disf. {Shadi Lais C.J. and Lumsde , /.) THE 

Firm Makhanlal Hazakilal v. The Firm ok 

SuraJ BHAN-BaKHTAWaR MaL. 76 I. C. 77 

A. I. R. 1926 Lah. 70. 

-S. KfiSale of goods—Rights of vendor— 

Reasonable time for re-sale of goods. 

Where a right of re-sale is given by the contract 
between the parties, it is not necessary that the pro¬ 
perty in the goods should pass to the purchaser lo en¬ 
able the seller to re-sell the goods and claim the 
difference between the price of the goods as originally 
contracted for and the price fetched at the re-sale. If 
the goods have been re sold by the vendor within a 
rea.sonable time after the breach of contract by the 
purchaser, the measure of the damages will be the 
difference between the price agreed to be given and 
the price realised on the re-sale with the costs and ex¬ 
penses of the re-sale, but if the re sale has been unrea¬ 
sonably delayed until the market has fallen, the price 
realized on such re sale will not afford a true criterion 
of the damage. If the seller elects to re sell, he mu.st 
do so within a reasonable time from the date on which 
the contract was finally repudiated by the buyer. Any 
other conclusion might cause undue hardship to the 
buyer, for it will then be open to the seller with the 
deliberate intention of causing loss to the buyer, to 
delay the re-sale until the market has fallen and then 
re sell the property, and thereby cause to the buyer 
a loss which he might not have sustained had the re¬ 
sale taken place within a reasonable time from the 
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date of the breach of contract. {Abdul Raoof, /.) 

Firm ok Abdul Hakim Mahomed Sadik v. Joho 
JauTZEN. 72 I. C. 772 : A.i.R. 1924 Lah. 319. 

_S. 107— Mercantile contracts— Time is essence 

of contract. 

The general rule is that time is the essence of mer¬ 
cantile contracts and particularly when a party agreed 
to make payment and take delivery as soon as the 
goods arrived. Provisions in the contract regarding 
payment of interest and liability for godown rent do 
not take the case out of the general tule where no evi¬ 
dence had been offered that the plaintiffs in fact took 
money to the Hindustan Mercantile Association when 
it was their duty lo make an unconditional offer of 
cash to the defendants and wrote asking lo be told 
where to make payment, several days after receipt of 
the defendant’s warning. Held, plaintiffs failed lo 
make out any breach of contract by the defendants 
which would entitle them to damage^. {{Martineau 
and Campbells JJ.) THE FIRM DURGA DAT JaGAN 
Nath of Delhi v. The Firm Ram Partab Sukh 
Daval of Delhi. A I. R. 1923 Lah, 188. 

— - S. Wt—Rights of unpaid seller to resell goods 

at purchaser'^ risk— Rescission of contract—English 
and Indian law. 

So far as the English Law is concerned, when an 
unpaid seller of goods resells them under an expressed 
power reserved by him, he thereby rescinds the con¬ 
tract. Under the Contract Act. there is no reason why 
an unpaid v-endor should not re-sell the goods on ac¬ 
count and risk of the purchaser as specified in the 
contract, and enforce at the same time all other rights 
given to him by the contract in so far as those rights 
are not affected by the re sale. {Shadi Lal.C. J and 
Campbells!) JAI NARAIN BaLU LaL NaRAIN 
Das JaiNIMAL. 3 Lah. 296 = 37 I. C. 228: 

A* !• R- 1922 L&li* 369* 

S. 107_ Re-sale ^Noti<€ — Burdett of proof 

^ A A « ^ 


The giving of a notice is a condition precedent to 
exercising the right of re-sale and the person who re¬ 
sells must plead and prove notice. He cannot get 
over the statutory obligation by saying the purchaser 
did not suffer any loss by the re sale. {Kotval, A j, 
C.) Naraindas KUNJILAL. 

A. I R. 1924 Nag. 162 (2). 

S. 107 —Re sale without notice to vendee — 

Vendee can recoaser only earnest money. 

When the vendor re-sells the goods illegally without 
notice to the defaulting vendee at a profit, the latter 
is en itied to recover the earnest money but not to 
damages or profits earned by the vendor- {Pullan, A. 
J. C.) JHANDOO SINGH HORBANS SlNGH FIRM z/. 

Firm Kunj Behari Lal BaU Nath. 

84 I. C. 472 r A. I. E. 1925 Oudh 310. 

_8 107 — Condition of re-sale. 

Where the right of re sale is reserved by the fenns 
of contract it can be exercised, if any of the conditions 
of the sale on which the right of re sale depends is 
broken A power of re-sale implies a power a^niil- 
ling or rescinding the contract, in other words, the 
sale is conditional and not absolute. The property m 
the good.« sold in such a case passes to the buyer suO- 
iect to the conditions attached to the contract of the 
sale ; and if those conditions justify a right to rescind 
the contract or to re-sell the goods, such a can 

be enforced and cannot be regarded as penal. 
v. Haz'ell 72 Revised Reports, 5^3 Foil. (A a/shatya 

Lal /. c.) Nazir Khan v. mirza Mohamad. 

26 0. C. 186 : A. I. R. 1922 Ondli 265. 
-S. \m—Without vendees' refusal to take deli¬ 
very or without notice to them vendors cannot re-scU 
arui claim difference. 
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Where vendees did not refuse to take delivery of the Kaka v. RANGOON ELECTRIC Tramway AND 
^oods and all that they were asking was that delivery SUPPLY CO,, LTD. 3. Bur. I. J. 164 : 

should be held over a little longer, heid^ that vendors A. I. R. 1924 Rang. 379 (1). 

could not sell without giving notice. Even as agents -—S. 108— T. P Act. S. 53. 

they ought to hold the goods at the disposal of their > B made over his buffaloes to S. in settlement of a 
principals and unless they had express authority to sell j debt, and then hired them from him. Later he sold 
them they were not entitled to sell them without j or rather made them over in settlement of a debt to 
either requesting payment or asking the vendees to | K. Held that S. was entitled to recover his buffaloes, 
take delivery ami giving notice that in the event of i^Ditckworth. /.) ShaUNG NyaN v. KO MaUNG. 
their failure to do so they would sell the goods for 1 Brr. L. J, 164 : A. I. K. 1923 Rang. 98 ( 1). 

their account. {Da-uson Miller. C. J. and AlttlUck.^ -S. 108. Excep. I —H iriu^ a sexving machine 

J.') DHANRaJ V. Firm SaNEHI Ram PanNA LaL. j with option of purchase—Sale by hirer before exercis- 

A. I. R. 1924 Pat. 687. I ing option—Rights of Purchaser. 

-S. 107— Re-sale—Vendee is liable for loss. A purchaser from the hirer of a sewing machine 

Where the vendee neither pays the price nor accepts with an option to purchase it, who has not exercised 
delivery of the goods contracted for and the vendor is the option of purchasing the machine cannot invoke 
obliged to sell them at a lower price after due notice 1 the provisions of Exception i to S. ic8 of the Contract 
■to the vendee, the vendor is entitled to damages in ac* ! Act, and is liable in trover to the owner although he 
cordance with S. 107 of the Contract Act. {Coutts * acted in perfect good faith. 12 H. L. R. 42 ; 51 P. R. 
and Adamiy J J.') KHAGWaNDaS v. KeSHWaRLAL. ' I9ig : Helly v. Mathexvs (1895) A. C. 475 referred to. 

70 I. C. 843 : A. I. R. 1923 Pat. 36. j 27 P. R. 1902, doubted LShadi Lai, C. J.) AhMAD 

- %. XOl—Seller's right of re-sale xvhen arises. I JaN S'. THE SINGER SEWING MACHINE COMPANY 

Before the sellers can exercise the right of re-sale j OF R.\waLPINDI. 67 I. C. 638 : 3 Lah. L. J. 249. 

funder S. 107, Contract Act, and claim damages on that i-S. 108, Excep. (1)— Applicability— Sale of 

ifooting, the property in the goods must have passed to goods — Title—Good faith. 

the buyers. (Afaung Kin and Pratt. //,) HUNT Expl. i to S. 108 of the Act applies to any sale of a 
HuaT and Co. V. Sin Gee MOH and Co. I moveable property by any person in any kind of pos- 

66 I. C. 510 : 11 L B. R. 182 ' session, so long as the possession was by consent of 
■ —S. 108 —Share certificate allowed to be with I the owner and the vendee acts in good faith, {//eald. 

broker — Transfer by lattet — Estoppel. . A- J. C.') DULAB DaS v. Ma WIN. 

Where the owner of shares either signs the tran'^fer , 59 I. C 965 : (1920) 3 TJ. B. R. 217. 

forms and delivers the same with the share certificate i --S. 109 —Vendee deprived of goods by criminal 

to a broker, or where he allows them to be in the bro- 1 Court -Suit by vendee against vendor onus is on 
Jeer’s possession, knowing that they are in such a con | defendant to prove his titU. 

dition that a broker can deal with them, and theieby j There is an implied warranty of title in the case of 
•enables him to part with them to another who takes the sale of goods and the onus is on the seller to prove 
them bona fide for value w’ilhout notice, then the true his title to the goods sold by him. In a suit by the 
ovvmer is estopped from questioning the title of the pur- plaintiff who has been deprived of the property pur¬ 
chaser, who has taken them upon the faith of the chased by him from the defendant in pursuance of an 
apparent authority of the broker to deal with them, order of a Criminal Court which held the property to 
Such a bona fide purchaser gets a legal and equitable be stolen property, the onus is on the defendant to 

title under his purchase and can register himself as prove that he had title to the property. K,Shadi Lai. 

owmer. (Kanga, /.) FaZAL v. MaNGaLDaS. ; C. y.) RaDHa KISHaN v. GaNGA HISHAN. 

66 I. C. 726 : 23 Bom. L. R. 1144 : 46 Bom 489 : 26 Punj. L. R 180 : 86 I. C. 1020 ; 7 Lah. L. J. 148 : 

A. I. R. 1922 Bom. 303. A. I. R. 1926 Lah. 366 (2) : 

-Ss. 108 and 178—Bona fide purchaser from -S. 112 —Seller is bound to prove the quality 

gratuitous bailee for a specific purpose—Rights of. contracted. 

W’^here a gratuitous bailment of jewels for a specific Ordinarily where there is a dispute between a buyer 
purpose is made and the pledgee sells them to a bona and a seller with reference to quality it would be the 
fide purchaser for value without notice, held that the duty of the seller to prove that the goods were of the 
latter does not acquire a good title to the jewels a*? quality contracted for. ^^Buckland, J.') CHaNDMUL 
against the real owner either under the Trusts Act or MULCHAND v. S. & C. NaRDLINGER. 
under Ss. 108 and 178 of the Contract Act. The word 28 C. W. N. 261: 80 I. C. 151 : A. I. R. 1924 Cal. 490. 

* possession’ in S, 178 is used in the same sense as in-Ss. 112 and 113 —IVarranty of quality — 

S. 108 and neither of the sections applies where the Re-sale. 

possession is qualified or for a specific purpose.To recover special damages for a breach of warranty 
O. C J. and Odgers. J.') Katta RamaSami v. in a re-sale it is necessary that the buyer should not 
KamaLAMMAL. 14 L. W. 599 : 70 I. C. 448 : have been negligent in failing to detect the inferiority 

(1921) M. W. N. 801 : 80 M. L. T. 156 : of the goods before he re-sells or deals \\ith them. 

45 M. 173: A. I. E 1922 Mad. 44 : 42 M. L. J. 32. {^Broadway. J.) THE FIRM OF KOTUMAL MaL- 

-S. 108 —Exception l —Attachment of moveable CHAR.-VN DaS v. THE FIRM OF BehaRi LaL JaGGA- 

firoperty in the possession of the 7udgme?tt-debtor — MAL. 22 P. L. R 1921 ; 

Property hired by him—Sale by bailiff without knenu- 59 I. C. 424 : 16 P. W. R. 1921. 

Jedge of the owner—Rights of purchaser. j-S. 113 —Merchantability of goods—Test of — 

In execution of a decree for money certain move- Damages to maior portion of goods—Effect of. 
able property in the hands of the judgment-debtor The effect of S. 113 of the Contract Act is that 
■was attached and sold by the bailiff. It was found when there is no express warranty in the sale of goods, 
that the property had been hired by the judgment- there is an implied warranty of merchantability. The 
•debtor and not his own. that the purchaser at question whether goods are “merchantable” in law is a 

the court sale did not get a better title than the judg- question of mixed fact and law. A bale of a thousand 
ment-debtor and he was liable to return the property pieces of piecegoods of which nine-tenths are damaged, 

* <or its value to the owner. (^Carr. y.') Mahomed [ however slightly, is radically unmerchantable and a 

Q. D.—VOL. I—114 
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seller cannot force such goods on an unwilling buyer- 
In such cases there is no room for the application of 
the principle of <ie miuimis. S L. W, 192 : ( 1910 ) 2 K. 

I'- 937 : ( 1910 ) 2 K. H. 831 Kef. {CouttS'Trottfr and 
/Canusam. JJ.) MESSRS. NaLLI & CO. v. V. A. A. R. 
Firm. 16 L. W. 145 : 

(1922) M.W.N. 468 : 32 M. L. T. 168 : 

69 I. C. 396 : A.I.R. 1923 M. 2c2 : 43 M.L.J. 208. 

-S. 114_ Implied contract as to ivarratity 

cxi\i$ —C av* at-emptor* 

In England the common law rule depended upon 
whether the bu>er relied on his own judgment or the 
sellcr’.s. ( 3 Q. 15 197 Kef.) Hut distinction is not 
made in the Indian Contract Act the construction 
that the words have been ordered in S. 114 imply that 
the buyer is relying on the sellers judgment is a strain¬ 
ed construction of the section and there is no reason 
why the sellers should be excused from the perform¬ 
ance of his contract because of what may or may 
not be passing in the buyer’s mind. A seller of a motor 
car impliedly contracts to sell a car that is reasonably 
fit for u.^e as a motor car. {^Pratt, /.) HURBUT 

John Amies v. Jal P. Virji. 

25 Bom. L. R. 778: 77 I. C. 1-^0: 

A. I R. 1924 Bom. 41. 

S. 118— Scope of — Acceptance. 

The question of acceptance does not arise when llie 
property in the goods has passed to the buyer. The 
provisions of S. j 18 do not apply where the property 
in goods has passed to the buyer ; for where the pro¬ 
perty in goods passes by appropriation on the part 
of the seller and assent on the part of the buyer, since 
the appropriation can only be of goods of the contract 
description, the conditions of the contract are 
hyPothesi complied with. The case contemplated by 
S. 1 18 is one where there has been a contract with a 
condition and the condition is broken. In such a case 
the buyer may waive that right of rejection and ac¬ 
cept the goods. 'The property in the goods then 
passes by the buyer’s acceptance and if the buyer 
thereafter refuses to pay for and take delivery of the 
goods, the seller is entitled to sue the buyer for the 
price. {A/n/la, J,) HUCH & CO.v. GORDHAND.-NS 

MavJI. 70 I. C. 877 : 

24 Bom. L. R. 991 ; A.I.R. 1923 Bom. 92. 

• -S. 118— Sale of ^oods—Rctentton by bityer — 

Peturn of j'oods — IVarranty ~ Keasonablc titne. 

Where the goods are sold and delivered to a buyer, 
it is open to the buyer to have the goods in his cus¬ 
tody fur a reasonable time in order that he may exa¬ 
mine them and see whether they comply with the 
warranty. At the same time, the buyer loses his rights 
to reject the goods by any act amounting to accept¬ 
ance. Mere receipt of goods is no acceptance but 
such a receipt will become an acceptance if the goods 
are not rejected within a reasonable time. 23 C. L. J. 
4^5- What is reasonable time is purely a qu*-stion of 
fart and has to be de^'ided on the circumstances of 
each case. A period of 18 days was held not to be a 
reasonable time in the case of cotton goods. {Broad- 
way and A/artineau, J J.) FIRM OF I’ROBHU DIAL 

Banwari Lal of Delhi v. din Nath Kapur. 

4 U. P. 1. R. (L ) 26: 6 d I. C, 464 : 

A. I. R. 1922 Lah. 127 

-S. 118 —Vendee must object within reasonable 

time on the ground of breach of warranty but where 
damage is nil he must Pay contract price if he did not 
object within reasonable time. 

The vendee must reject the goods if they are not 
according to the contract within reasonable time and 
on such rejection the vendee is entitled to compen¬ 
sation for damages caused, by the breach of warranty. 
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But where the goods delivered are in texture and' 
quantity the same as the goods contracted for, the 
damage caused is nil. Where the vendee is not de¬ 
prived of the goods on the ground of want of title, the 
vendor is entitled to the contract price. {Phillips and 
V enkatasubba Rao^ J J S. S. RAMUDU AIYAR 

N. K. RamaiYYaR and Bros. 78 I. C. 105l: 

A. I. K. 1925 Had. 221^ 

-S. 119— Sending more goods than was ordered 

—Constgnee has right of rejection 

A consignee of goods has got the right to reject the 
goods w hen more than what was ordered is sent. The 
fact that the consignor’s agent subsequently offered 
to reduce the consignment cannot affect the legal 
position of the parties. {^Poster, y.) JUGAL Kesh- 
WAR BHOLANATH V. Kishori Lal Behari Lal, 

74 I. C. 923 : A. I. R. 1924 Pat. 169. 

——S 121— Delivery by Vendor—Purchase money 
not received—Effect 

Plaintiffs sold 129 shares to defendant 1 ; the docu¬ 
ments were handed over to defendant No. 1 but were 
not transferred in his name. Plaintiffs were given a 
cheque for the price but it was dishonoured. Defen¬ 
dant No. I sold 2 S of these to a third party and pledg¬ 
ed 104 along with 201 similar shares to defendant No. 

2 . Defendant 2 put forward defendant 3 as party who 
w’as willing to advance money. In fact defendant 3 
was a mere nominee of defendant No. 2 . Defendant 
2 got possession of these 305 shares fraudulently. The 
fraud was that he deceived defendant i by false pre 
tences that h^* would use these shares for the purpose 
of raising a loan for the benefit of defendant 1 which 
he did not do and which he did not intend to do. his 
real object being to secure himself from loss as regards 
the money due to him by defendant No. 1 . In a suit by 
plaintiffs to recover the shares or in the alternative the 
price from defendants i, 2 and 3« Held that plaintiffs 
were entitled to a decree as against defendant 1 for 
their unpaid purchase money, but they could not re¬ 
cover the documents nor damages as against defen¬ 
dants 2 and 3 . {Macieody C J. and Crump, y.) VaDI* 
LAL V. MaNEKJI. 26 Bom. L. R. 414 r 

A. I. R. 1923 Bom. 372. 

_S. 124— Order placed with commission 

merchant—Stipulatsvn to ship at particular port— 
Term is essence of contract. 

Although the legal effect of the transaction between 
a commission merchant and the consignee who has 
given him the order is a contract of sale passing the 
properly from one to the other, there is also a contract 
of agency between the parlies. Under such circum¬ 
stances, if for e.xaniple the consignee has undertaken to 
indemnify the commission merchant and the commis¬ 
sion merchant has been expressly instructed to ship at 
a particular port but ships the goods at a different port 
the question whether the consignee's liability to in¬ 
demnify the commission merchant is avoided or nob 
depends upon whether the parties intended that ship¬ 
ment at the particular port should be a condition pre¬ 
cedent to the liability to indemnify. But whCTe the- 
contract is a mercantile contract and the parties are- 
mercantile men it must be assumed that they did not 
insert the stipulation as to shipment at a particular 
port, unless some value or importance was attached 
thereto, and the stipulation must be regarded as one 
which went to the root of contract and which must be- 
performed before the plaintiffs could claim indemnity 
from the defendants. It is immaterial to enquire into 
the question as to what damage was actually suffered 
by the defendants by the plaintiffs’ breach of the sti¬ 
pulation. . , J- 

Per Ranhin, y.—These contracts have to be looked 
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at not merely as contracts involving the general principle 

as contracts with respect to which 
there is a particular arrangement between the parties 
as to the time when and the conditions upon which 
the agent shall get both his indemnity and his com- 
mission. Men of business would never employ the 
services of a commission merchant abroad if they were 
told that so long as the commission merchant did his 
best for them, they were obliged to take the goods even 
If they were contrary to conditions of the contract. 
\S(Viaerstm,C. J. aud Mankiv, J.) DAYTON PRICE 
CO. V, s. Rohomottllah & Co. 

29 C. W. N. 422 ; 8 S I. C. 571 ; 
„ _ A I. R. 1925 Cal. 609. 

„ ^ and Surety— 

Rights of creditor^-Collateral security given by debtor 
—Liability of surety. 

* 1 , for unquilified proposition 

that the principal creditor is entitled to the benefit of 
every collateral security given by the principal debtor 
o the surely, or that, all securities given by a princi¬ 
pal to his surety are held in trust. T his theory of trust 
IS rested on the analogy derivable from the class of 
cases where the remedies of a creditor against the prin- 

transferred to a surety who has paid 
the debt. In the case where the remedies of the credi- 

surety, who has paid the 

debt, the payment by the surety extinguishes the ere* 
mtors claim^. and what lie seeks is a substitution to 
creditors remedies against the principal debtor. 

VVhere this does not happen, there can be no question 
of substitution proper, for the receipt ot the surety’s 
securities by a creditor does not relieve the surety from 
liability in case the securities prove insufficient. The 
relief by substitution is extended on the assumption 

that the debt has been, or is to be paid in full, so that 
further detention of thesecurity is against equity. Ano- 
thei objection to the substitution may be found in the 

fact that the security being for the surety, he has no 

right to U till he has been damnified by payment- the 
creditors remedies against the principal debtor, on the 
other hand ripen as soon as there has been a refusal to 

pay. By subrogating the creditor’s remedies against 

the debtor, the burden is finally placed where it be- 

longs, and therein lies the equity of the transaction 

NO .such object is attained in doing the converse of 
this, where the result is to place the cieditor in a 
position of advantage which he cannot claim. The 
burden in the latter case is not always placed where 
It belongs; if the securities are sufficient in value, the 
burden will take care of itself; if they are insufficient, 
the loss will fall, in part at least on the surety. Con¬ 
sequently a creditor can derive no benefit from the 
securities given by the principal to the surety unless he 
can show a direct interest in them by contract or under 
trust or unless both the principal and surety are insol¬ 
vent or the debtor has refused to pay. {Mo'keriee and 
Rankin, //.) BANK OF BENGAL v. WILLIAM Arra- 
TOON Lucas. 61 Cai. 185: 28 C. W. N. 497: 

81 I. 471: A. I. R. 1924 Cal. 578. 

-- Ss. 124 and 125 — Indemnifying surety — 


Mortgage attachment 

Where defts mortgaged certain property which was 
attached in execution of a decree against deft, and the 
mortgage deed contained an indemnity clause in case 
of loss and the property was sold in execution, w-here- 
upon the piff. .sued to enforce th^ indemnity clause, 
held, that the piff.’s claim must succeed as the mort¬ 
gage was lawful as between the plffs. and defts. 
(Leslie /ones and fVilberforce, //.) NaTHU MaL v. 

Ganga Ram. 63 I. c. 108 (1.) 

•S. 124 — Breach—Cause of action—Covenant 1 
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to discharge mortgage by vendee — Default—Damages 
— Liability. 

The plaintiff who owned a house and certain lands 
mortgaged it to the first defendant. Subsequently the 
plaintiff sold the lands to the second defendant, the- 
arrangement being that the second defendant should pay 
the consideration money for the sale to the first defen¬ 
dant and thus discharge the mortgage. The plaintiff 
also executed a mortgage on the house to the second 
defendant for the purpose of securing the additional 
amount required to discharge the mortgage due to the 
first defendant. The second defendant failed to dis¬ 
charge the mortgage with the result that the first defen¬ 
dant obtained a decree on the mortgage and brought 
the propel ties to sale. At this stage the second defen¬ 
dant paid a portion of the mortgage decree and by an 
arrangement with the mortgagee got the lands alone 
released. The house was brought to sale and was 
purchased by the second defendant himself in the name 
of another person who ejected the plaintiif therefrom. 
Plaintiff brought a suit foi possession of the house and 
damages. Held, that the cause of action for the suit 
for damages arose on the date when he suffered a loss 
by being ejected from the house. Second defendant 
was in a fiduciary position of relationship to ihe plain¬ 
tiff and having purchased the hous»r as a result of his 
own breach of duty, was bound to convey the house to 
the plaintifi with mesne profits, subject however to the 
mortgage in his favour for Ks. 1 , 000 . 2 q M L. ). <^ 51 ; 
44 Cal. 573 , referred to. (Sehioabe, C. J. and lVal}a:e\ 
/.) V£NKATAN.<\RAYANIAH Z'. SUBRAf.iANI AIYAR. 

17 I,. W. 453; A. I. R. 1923 Mad. 492. 

7 ^'^^—yendor undertaking to jndemnify the 
vendee agatftsi litigation—Vendee can claim pleader's 
fees. 

Where the vendor contracts to indemnify the vendee 
against the costs of litigation as to the title to the 
property, the vendee can claim pleader’s fees unless 

they are unreasonable. C. /. and Seshagiri 

Aiyar, J.) VENKATA RaNGAYYA APPa KaO V. BOM- 

m.adevara Satyanarayana Varaprasad Rao. 

43 Mad. 898 : 28 M. I. T. 188 : 

50 ,L C. 164: 13 L. W. 297 : 39 M I. J. 316. 

“ S. 12i— Indemnity^-Decree against Promisee-^ 

If can be impeached by promiser'-Costs- Recovery of. 

In the case of a contract of indemnity, a decree 
passed against a promise cannot be impeached by the 
proiniser. Costs reasonably incurred in resisting or re- 
ducing or ascertaining the claim can be recovered. 
\yVadegaonkar , A. J. C.) RaMDHAN v. PURUSHOT- 

88 I. C. 699. 

-S. 126 Relation of principal debtor and 


surety. 

Ter Ramesam, /.—There need not be privity be- 
tw-ee:» a principal debtor and a surety. All debtors 
whose debt the surety promises to pay are his princi¬ 
pal debtors though they are not the objects of his be¬ 
nevolent intention, (Spencer and Ramesam, J J.\ 
Thirumalai Savuri NaICKER V. Royar. 

18 L. W. 569: 621. C. 706: (1921) M. W. N. 334: 

_^ 40M.L. J. 629. 

—-0. l^B—Creditor is not entitled to benent of 

securities given by debtor to a surety unless he gets in- 
ierest by a contract, trust, or bankruptcy, of both deb¬ 
tor and surety, or debtors refusal. 

Principal creditor is not necessarily entitled to the 
benefit of every collateral security given by the princi¬ 
pal debtor to the surety, nor are all securities held to 
be given by a principal to his surety held in trust. The 
theory of trust is rested on the analogy derivable from 
the class of cas^ where the remedies of a creditor 
against the principal debtor are transferred to a surety 
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who has paid the debt. A creditor cannot derive A 
benefit fr^ni securities t>iven by the principal debtor 
to the surety unless he can show a direct interest in 
them by contract or under trust or in the event of both 
principal and surety being bankrupt^ or in the case ot a F 
refusal by the ilebtor to pay {case-l.uo discussed.) 0 
(MoA'ci-h-eaud Rankin, JJ.) BANK OF BENGAb 2/. t 
W. A. Lucas. 61 Cal. 185: 28 C. W. N. 497 : t 

8 i I. C. 471 : 41 C. L J. 1. A. I R. 1924 Cab 578. 1 

-S. 128 —Principal ani surety ■ Liability of a 

surety. ^ 

S. of the Act does not refer to the nature of the \ 
principal’s oliligaiion but only to the extent of the ^ 
surety's liability. Where a person stands surety for j 
attendance of aiiotlier person before a Court and the ( 
latter fails to attend before that Court, the surety is 
lial)le under the bond. {Marlineau, J.) CHHaJJU 
Singh v. Emperou. 3 U. P. L. R. (L.) 77: 

2 Lah. 204: 63 I. C. 464: 22 Cr. L. J. 652. 
-Ss. 128 to \Zb~Liability of surety—Debt ex¬ 
tinguished by merger — Effect. 

The liability of a surety is co extensive with that of 
the principal debtor and the liability ceases when the 
principal’s debt has been extinguished by tlie merger of 
the estate of the creditor and the debtor. {Spencer, 
J.) JEKUNNU Sami Aiyar v, Muthu Kumara 
Kama Swami CHETTIAR 17 L. W. 473: 72 I.c. 194 : 

(1923) M. W. N 253: 
A.I.R. 1923 Mad. 340 : 44 M. L J- 171- 

•-S. 128 —Surety for payment of interest —Lia¬ 

bility—Extent of. 

A mortgage deed provided for redemption in one 
year and a certain person stood surety for the payment 
of interest. If eld, though a surety’s liability cannot 
be extended beyond the precise terms of his engage* j 
ment it comprises all transactions which naturally and | 
reasonably are entered into on the faith of the guar 
antee and hence he was liable for interest up to date 
of redemp ion and not merely for the period of one 
year. {Btlaraw, A. J. C.) TULSIDAS KeSHOWDAS v, 
HaSHIM. 78 I. C. 868 ; A. I. H. 1926 Sind 164. 

--—S. 129 —Continuing guarantee must refer to 

series of transactions some of lohi h are unknown at the 
time. 

The guarantee to be a continuing guarantee must 
refer to a series of transactions of which when the 
guarantee is given, some are unknown and indefinite 
or not cer*ain to come into existence. The fact that 
the amount was payable by instalments does not make j 
it a continuing guarantee as defined in .S. 129 {flalli- 
fax and A'otwal, A. J. Cs.) KaNTI CHAND v. THA 
KUR UDAYA BHAUSH. 80 I. C. 349: 

A. I. R. 1925 Nag. 7 

--S. 131 —Continuing guarantee—Does not 

terminate on death of guarantor. 

Where no notice is given as contemplated by the 
bond by the guarantor daring his life or by his legal 
representatives after his death, the estate must be hold 
liable under the contract of guarantee. {Gouul Prasad 
and Ryves, JJ.) MUHAMMAD UbED ULLAH v. 

Muhammad Irsha Allakhan. 43 All. 132: 

61 I. C. 138 : 18 A. L. J. 976. 

- Ss. 133 and IZb—Suretv for stay of execution 

is not discharged by agreement betweest judgment' 
debtor and decree^holder increasing rate of interest and 
extending time for payment* 

Surety for securing stay of execution is not dischar¬ 
ged from liability by the agreements entered into be 
tween the decree-holder and the judgment-debtor with¬ 
out surety’s consent, by which interest was increased 
and further time was granted to judgment-debtors. 
iMartineau, /.) GURANDITTA v. FIRM GurDAS* 
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MAL. 7 Lah. L. J. 343: 26 Punj. L R. 634: 

A. I. R. 1926 Lah, 562. 

-S. 133 —Variation in terms. 

Deft, was, under a compromise decree, directed to 
pay decretal money in instalments and the attachment 
order against his property was to remain in foice till 
the debt was paid. A certain person stood surety for 
the performance of the terms. The court subsequent¬ 
ly without the knowledge nr consent of the surely 
allowed the attached properties to be sold, field, this 
did not discharge the surety as the court did only 
what the attachment order implied and hence there 
vs as no variation in the terms of ihe contract. {Shadi 
Lai, C. J. and Pforde, ./.) FIRM OF DaRSHAN KaM 

Ganesh Das v. Firm Khair Din Allah Bakhsh. 

73 I. C. 3o3:A. I. R. 1924 Lah. 211. 

[On Appeal FROM 71 1. 0.783 (2).] 

- ■—S. 134 —Change in relationship between debtor 

and creditor. 

Certain decree-holders attached the entire property 
of the judgment debtor and a person stood surety 
undertaking the liability to pay. Subsequently the judg¬ 
ment-debtors with the consent of the decree-holders 
obtained permission from Court to effect private mort¬ 
gages or sales. Held, that there was a change in the 
position of the debtor and the creditor by the lelease 
of the attachment and that the surety was discharged 
from his liability. {Abdul Racof, /.) DaHSHAN 

Ram Ganesh Das ?/. Khair Din Allah Baksh. 

71 I.c. 783 (2) : A. I. R. 1924 Lah. 194. 

-S. 134— Two sureties for a pro-note — Dis¬ 
charge by one of ihe sureties—Execution of fresh pro¬ 
note by one of the sureties—Effect of. 

Where one of two co sureties discharges the principal 
i debt without the knowledge of the other by the exe- 
I cution of a fresh promissory note to the original 
creditor’s transferee, he is not entitled to contribution 
as against the co-suretj’ on his discharging the latter 
note. {Phillips and Odgers, /J.) LaKSHMINARA- 
SAYYA V. VENKATAKRISHNAYYA. 15 L. W. 143 : 

70 I. C. 355 : A. I. R. 1922 Mad. 119 (1). 

- S. 134 —Omission of creditor to sue principal 

debtor—Effect on surety. 

The omi.ssion of a creditor to sue the principal deb- 
' tor within the statutory period will not discharge the 
surety under S. 13*1 of the Contract Act. 33 3^^ Foil, 

{Prideaux, A. J C ) SETH ABDE ALI v. ASKARAN, 

20 N. L. E. 140 : A. I. R. 1924 Nag. 411. 

-S. \Zt^—Co-executant but really surety. 

I Discharge of a debtor without the consent of the 
surety destroys the liability of the surety though he 
had signed as a co-executant where the creditor knew 
that he was a surety. {Young, J.) MAUNG SEIN v. 
Ma Saw. 3 Bvr. L. J. 112 : 82 I. C. 816 : 

A I. B. 1924 Bang. 360. 

j -S.*134— liability ceases after preli- 

I nrnary decree* 

i Mere forbearance on the part of the creditor to 
sue does not discharge the surety of his liability but 
; the liability of a surety to pay future inter^t merges 
in the preliminary decree. {Rupchand Bilaram, A. 

\ I.C*) TULSiDAR Keshawa Das Hashi. 

. 78 I. C 888 : A. I. B. 1925 S nd 164. 

y -S. 1%%—Sureties binding themselves to pro¬ 

duce in Court Judgment debtor on the date the appeal 

- was dism ssed and in case of failure to Pay decretal 

amount _ No notice to produce debtor sent to sureties 

- after dismissal of appeal — Counsel for decree-holder 
cl declining to require ihe production of the debtor-^ 
\. Sureties are not liable. 

;• Where the sureties bound themselves to produce m 
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Court, the judgment-debtor on the day the appeal, 
then pending, was dismissied and in case of failure, to 
pay the decretal amount, but after dismissal of appeal 
no notice was sent 10 the sureties to produce the 
judguieni-debtor and the counsel for the decree-holder 
even declined to require the production of the judg¬ 
ment-debtor, Hc’lU : that it vNas practically impossi¬ 
ble for the sureties to know beforehand on what date 
the appeal would be finally disposed of by the High 
Court, that a reasonalde construction of the docu¬ 
ment was that the sureties undertook to produce the 
judgment-debtor in Court after the dismissal of the 
appeal when they were called upon to do so. that 
though the judgment-debtor had got himself released 
by furnishing security which was not in compliance 
with the order of the ('ourt, yet it was to some extent 
the fault of the decree-holders that they did not exa¬ 
mine the security bond at the time and that the 
sureties were not at fault and were not liable to pay 
the decretal amount. {Suinifnn/i, /.) THaKUR 

Mahipal Singh?/. Athai, Singh. 80 1. c. 416 : 

A. I. E. 1925 All. iy 

-S. 139— Bank deposits — Security for — Ligi*i‘ 

diition—Creditors applying for dividends is not incott' 
sistent ivith rights of surety. 

Where a person stood surety for depositing money 
in a bank and the bank subsequently failed and the 
creditor after diligently registering himself as a credi¬ 
tor and obtaitnng bis liividend in iiquidation sued the 
surety for the balance t Held, he had not done any¬ 
thing inconsistent with the rights of the .surety ; on 
the other hand, if he had omitted to do what he 
actually did, his inaction might have been relied upon 
as an omission to do an act which his duty to the 
surety required him to do. The liability of the 
surety being co extensive with that of the principal 
debtor, the fact that the latter may not have sufficient 
means to pay inteiest is not an adequate ground for 
relieving the surety from liability. {^Skndi Dal., C■ 
J. and Wilber force, J.) M VLAWA KaM 7 *. SWAMI 
UaS, 4 Lah. L. J. 183 : A. f. E. 1922 Lah. 89. 

-S. 139 — Surety for sezu'rnl defendants — Plff. 

pro ceeding against une deft, only—Surety Is discharge 
ed. 

Where a person stands surety for several defts. but 
the plff. proceeds against one deft, only, the exonera 
tion of the remaining defts. discharges the surety. 
{Ayling and Odgers, // ) SlSl LA SlTA RaMASWaMY 
SaSTRI 2 '. BOUTHU BaSaVAYYA. 60 I. C. 114 : 

12 L. W. i)36. 

--—S. 140 —The zoord '^inziested' dispenses with 

necessity of assignment. 

The word “ invested” is a strong one and coming as 
it does in a statute, it would operate as a transfer to 
the surety of the creditors’ rights without the necessi¬ 
ty of any written assignment. {Marten. J.') COOKLA 

Spinning AND we.aving mills co. ?». Vallabh- 
DAS KaLLIANJI. 27 B. I E, 1168 : 

A. I. E. 1925 Bom. 547. 
-—S. 140— Rights and liability of surety, 

A surety’s right stands on a higher footing than a 
right for contribution, he is bound to discharge the 
liability of the person for whom he stands surety but 
he is not liable jointly ar d severally to pay the decree 
debt along with all the judgment-rebtors. {Spencer 
and Ramesam, //.) THIRUMALAI SavURI NaICKER 
V ROYAR 13 L. W. 569 : 62 I. C. 706 : 

(1921) M. W. N. 334 ; 40 M. L J. 529. 

■ ■ —S. 14i— Surety keeping alive his liability by 
Payments within time—Decree against surety — Limi- 
tation erver against Principal debtor—Payment under 
dectee.is not zvrongful,. 
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The ?ct of the surety in keeping his liability alive 
by bona fide paynjents of interest within time is not 
such as could make the payment by him in pursuance 
of the decree obtained against him by the creditor 
wrongful within the meaning of the .section, though 
such payment may be made at a time v hen the credi¬ 
tor's remedy against the principal debtor has been 
barred by limitation. {Shah, A. C J. azid fCincaid, 

/.) Rachavendra Gururao V. Mahipat 
Kri.shna 49 Bom. 202 : 86 I. C. 883 : 

27 B L. R. 178 • A I. R 1925 Bom. 244. 

--S. 1^5 —Payment— Meaning of—Liability of 

Principal—When arises. 

Payment in S. 145 means a payment in money- or by- 
transfer of property and not merely the incurring of a 
pecuniary obligation in shape of a bond, promissory 
note or acknowledgment of liability (A/oti Sagar^ 

y ) NuR Samand Khan . Fajja. 

A. I. R. 1924 Lah. 657 (2). 

-S. 146— A/ortcage- ' Decree against surety — 

Payment—Suit to recover from principal. 

A suit by a mortgagee against his mortgagor and 
the surety was decreed against the latter but dismiss¬ 
ed against the former. The surety paid the decree debt 
and then sued the principal debtor for the amount. 
Held he must succeed under S. 145 , Contract Act, in 
spite of the fact that the mortgage suit had been dis¬ 
missed against the mortgagor. {Baker /. C7.) 

Maroti V. Hussain Miva. 89 i. c. 65 ( 1 ) : 

A. I. R. 1925 Nag. 392 

--Ss. 148 and 160 —Pawn <?*- pledge—Assignee 

from pazonor cannot give directions as tu disposal. 

It is the pawnor, and not an assigeee from him that 
can give directions to the pawnee as regards the deli¬ 
very or disposal of the pledged property The direc¬ 
tions must be definite and reasonable in order to be 
binding on the pledgee. {Kotval A. /. (T.) TEK 
CHAND V. MaHaDEO. 65 I. c. 65 : 

A. I. E 1922 Nag. 127. 

-—S. 149— Delivery of goods — What constitutes 

—Filling up forwarding tiote is not sufficient, 

The mere fact that the loading clerk of a railway 
filled up what is called the serial number in the for¬ 
warding note without doing any further would not 
amount to the delivery of goods to the railway by the 
consignor. {Rafigue and Lindsay, //.) TaCHMI 

Nakain V. B. B. & C. I. Railway Company. 

45 A. 235 : L. R. 4 A. 97 : 21 A. L. J 474 : 

74 I. C. 248 : A. 1. R. 1923 AU. 449 (2). 

-Ss. 149 and 161— Duty of Ry. Co. is that of 

common carrier. 

By law the duty of a railway Company is that of a 
common carrier and the Railway Co. cannot refuse 
carriage of goods. Liability of railway is that of 
bailee. Rules restricting liability imposed by Railway 
Act are invalid. {Piggot. WaPh, and Gokitl Prasady. 
y/.) SOHANPAL MUNNALAL V, THE E. I. RAIL¬ 
WAY. 20 A. L. J. 31 : 44 A. 218 ; L. R. 3 A. 33 • 

65 I. C. 109 :A. I. R. 1922 All. 9 (F. B.). 

-S. Scope. 

It will be quiie impossible to apply the common 
law of England in force against inn keepers in the 
mofussals in India owing to climatic difference and 
other circmstances, because hotels in India are unlike 
hotels in England , open and unconfined, and they are 
easily accessible to the public. 22 All. 164 , referred to. 
{Ryves and Gokul Prasad, //.) JaN AND SONS 2 '. 
A. Cameron. 44 A. 735 : 20 A. I. J. 728 : 

A. I. R. 1922 All. 47ll 
S. 151 — Pressure of zvork or avoidable accident 
cannot kelp to avoid liability. 

When a carrier receives goods under a contract of 
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carriage he cannot shake off his statutory liability un---S. \h\~Negligence of bailee. 

der S 151 of the Contract Act by pleading pressure of Proof as to manner in which article was damaged 
work or avoidable accident. {Suhra-ioardy aod Duval, when in bailee’s custody is not necessary so long as 
//.) ArJun UaS NaRIRAm Skcy. OI* State, Court holds that damage has been caused by negli- 


//.) ARJUN Uas Nariram t'. Skcy. OF State, ] 

85 I. C. 786 : A. I. R. 1925 Cal- 737. 
--S. 151 — Degree of cart varies with the qua¬ 
lity of goods. 

The degree of the care required of the carrier in ^ 
dealing with the goods depends upon and varies with 
the nature and condition of the thing carried: a man of 
ordinary prudence would not send his own jute in boat 
with 20 or 30 leaks of i or inches in length and 
keep the jute in the hold of the boat for thirty hours. 
l^Chatteriee and Cuming, //■) LaKSHMI NARAYAN 

V. THE Secretary ok State for India. 

27 C. W. N. 1017 : 80 I. C. 279 : | 

A. I. R. 1924 Cal.92. 1 
■ -Ss. 151, 152 and 161— Railway-^f lability of, ' 
as carrier — Exemption — Rtsk-n >te Form fi. i 

Under Ss. 151 and 152 of the Contract Act read with 
S. 72 of the Railways Act, the liability of the Railway 
Administration for the loss, destruction, or aeteriora- 
tion of goods delivered to the Administration to be 
carried on by Railway is Uiat of an ordinary bailee ; 
that is to say if the Railway Administration take as 
much care of the goods bailed to them as a man of 
-ordinary prudence would under similar circumstances 
take of his own goods of the same bulk, quality and 
value as the goods bailed, they will not in the absence 
of special contract be responsible for the loss, destruc 
tion or deterioration of the goods. The Railways Act 
of by repealing Ss. 7 and 10 of the Carriers Act 

and by also enacting in S. 72 , Cl. ( 3 ) that nothing in 
the common law of England or in the Carriers Act of 
1865 regarding the rtsponsibility of common carriers 
with respect to the carriage of animals or goods shall 
affect the responsibility of a Railway Administration, 
leaves no room for doubt that the liability of the Rail¬ 
way Company must be measured and determined solely 
by the tests formulated in bs. 151 and 152 of the Con¬ 
tract Act. The onus is therefore upon the bailee to 
show that be is exonerated from liability for loss to 
the bailor by means of a special risk note relieving 
him from such liability. {Aful/ich and Bucknill, JJ.') 

G. I. P. Ry. V. JiTAN Ram Nirmal Ram. 

2 Pat. 442 : 72 I. C. 440 : 4 Pat L. T. 178 : 
1 Pat. L. R. 169 : 1923 P. H. C. C. 82 : 

A. I. R. 1923 Pat. 285. 


gence. Absence of strong evidence is different from 
absence of evidence of negligence. {Lentaigne, /.) 

Hallandia PINMEN V. H. Oppenheimer. 

3 Bur. L. J. 203: 84 I. C. 278 r 
A. I. R. 1924 Rang. 368. 

■ ~S. 151— ReastmabU care—Burden of Proof. 

A bailee is responsible for proper care of goods en* 
trusted to him. The burden of proof lies on him to 
show that such care as a man of ordinary prudence 
would have exercised, was duly exercised by him, 
{Frait, /.) MAUNG PO THAIR v. MaUNG THA 
ByaW. 1 Bur. L. J. 132 : 74 I.C. 18 : 

A.I. R. 1923 Rang. 74(2). 
——S. 132— Bailment for hire — Warranty — Bai¬ 
lee, duty of. 

A bailee for hire is bound to return the article hired 
at the end of the period for which it is hired. But 
there is an implied warranty that the thing is fit 
for the purpose for w’hich it is hired and if there 
is a breach of this warranty, the bailee is not bound 
to pay the hire and return the article but can give 
notice of the same to the bailor. {Macleod, C. J. atui 
Fawcett, J.) ISUFALLI HaSSANALLY v. IBRAHIM 
DaJIBOY. 45 Bom. 1017 : 61 I. C. 570 : 

23 Bom. L. R. 403. 

-Ss. 160 and 161— Bailment—Loss or injury 

to goods—Liability of bailee — Negligence — Presump' 
tion. 

Under S. 160 of the Contract Act it is the duty of 
the bailee to return or deliver according to the bailor’s 
directions the goods bailed without demand as soon as 
the time for which they were bailed has expired, or 
the purpose for which they were bailed has been 
I accomplished. If, by the default of the bailee the 
goods are not returned, delivered, or tendered at the 
proper time, he is responsible to the bailor for loss, 

1 destruction or deterioration of the goods from the time, 

'1 An action in trespass lies where the bailee has destroy* 
i ed the bailed property, or lost it, while where the bai¬ 
lee has been guilty of a conversion of the bailed pro¬ 
perty either by a user of it in a different manner or for 
a different purpose from that agreed upon or by failure, 
to redeliver it or deliver it over in accordance with the 
1 terms of the contract the bailor may sue him in trover. 


--S. Bailee is liable for his employee's j Proof of loss or injury to the goods establishes asuffi- 

tiegligence or abuse unless expressly exempted—Clause 1 cient prima facie case against the bailee to pul him 
that '''Clothing cannot be claimed in case of accident by j upon the defence. Where chattels are delivered to a 
fire or if things get torn'* cannot exempt laundry from bailee in good condition and are lost or not returned or 
liability for damages in case of damage to clothes due are returned in a damaged slate, the law presumes 


to careless handling—Contract Act, S. 152 . 

Where the receipt given by a laundry contained the 
clause “ Clothing cannot be claimed in case of any 
accident by fire or if things get torn, ” Held-, that the 
clause in effect .stated that the return of the article 
could not be < lainied if it happened to get torn tnat, 
even assuming, liowever, that it was intended to mean 
that damages cannot be claimed lor tearing, obviously 
when so construed, it should be taken as meaning that 
the safeguard only arose in the case of such accidental 
tearing as might easily happen even if all reasonable 
care were taken and that on such a construction the 
clause would not safeguard the laundry against any 
tearing due to negligent treatment or deliberately im¬ 
proper treatment. A clause intended to safeguard 
against the negligence of employees must be explicit 
to that effect. (Lentaigne, J.) HaLLANDIA PiNMEN 

V, H, Oppenheimer. 8 Bur. L. J. 203 : 

84 I. 0. 274 : A. I. R. 1924 Bang. 356. 


negligence to be the cause, and casts upon the bailee 
the burden to show that the loss is due to causes con¬ 
sistent with due care on his part. i^Mookerjee and 
Suhrawardy, J/.) KUSH KaNTA BaRKAKATI v, 

Chandra Kanta Kakati. 28 c. W. N. 1041: 

88 I, C. 151 t A. I. R. 1924 Cal. 1056. 

__ S. 161 — Railway — Carriage of goods — Risk- 

note Form A. absence of—Delay in transit. 

In the absence of evidence as to the execution of 
risk-note Form A, the railway is liable for delay in 
delivery. {Baneriee, y,) E. I. RY. v. INDERMAN 
TULSHI Ram. L. B. 3 A. 101 rOs I. C. 771 ; 

20 A.L.J. 114 : A. I. R. 1922 All 68. 

-S. ie2~Not exhaustive—Death of depository 

—Liability of heir. 

The Contract Act is not a complete Code with refer¬ 
ence to the lavv of bailments. Bailments are of two 
kinds, voluntary and involuntary. Where a depository 
dies and the subject of the deposit passes into the 




x82I 


CIVIL, CRIMINAL ^ REVENUE 


1822 


CONTEACT ACT (IX OF 1872), S. 163. 

hands of his heir, the latter becomes an involuntary 
bailee. A depositary is a bailee within chapter IX of 
the Contract Act. 33 M. 56 Ref. ( Ghostt /.) PRO- 
MOTHO NVl'H MULLICK v. PRODYMNO KUMAR 
MULLICK, 69 I. C. 900 ; 26 C. W N 772. 

- -S. 163 sh ires capitalised out of old 

when the old ones were pledged—Pledgee must deliver 
the new shares to pledgor along with old. 

Where after shares, in a company, were pledged, 
the company issued fresh shares and allotted them to 
the old share-holders taking the call money from the 
yearly dividend payable on the old shares, on which 
they had resolved to pay a fixed interest of 6 p. c. p a. 
Held : that the new shares were "increase or profits’ 
within S. 163 and the pledgee must return them to 
the pledgor along with the old shares. iArneer Ali, J.) 

Motilal Hirabai V. bai Manx. 

32 I. A. 137 : 27 Bom. L. E. 455 : 49 Bom. 233 : 

I. C. 368 : 30 C. W. N. 5 : A. I. R. 1923 P. C. 86 ; 

48 M. L. J. 648 (P.C.). 

— “S. 171— 'Banker' — Nattukottai Chetty. 

A Nattukottai Chetty is a ‘banker’ within S. 171 of 
the Act and is therefore entitled to banker’s lien on 
goods bailed to him. i^lValHs^ C. J. and A/oore, J ) 

The Official assignee of Madras Ramasami 
Chetty. 43 Mad. 747 ; 12 L. W. 89 : 

<1920) M. W. N. 424 : 59 I. C. 47j : 39 M. L. J. 135. 
-Ss.l73 and 166— Pawn of another's property. 

The case of Altenborough v. Solomon is only an 
authority for this proposition, that if a pawn-broker 
takes in pledge from A an article which belongs in 
fact to B. he must return it on demand to B, free of 
the amount advanced. What his liability is if he has 
already sold the article at the request of A and repaid 
himself his advance is an entirely different question. 
i^Macleody C. J. and Shah.,J.') BANK OF BOMBAY 
V, FazuLBHOY. 24 Bom. L. E. 513 : 

A. I. R. 1923 Bom. 155. 

--S. 178— Proviso —* Fraud ' in the proviso im- 

plies total absence of consent. 

The use of the term ‘ fraud ’ in juxtaposition to off¬ 
ence in proviso to S. 178 would seem to indicate that 
it is confined to the substantive wrong of deceit. If 
possession of goods obtained under a contract voida¬ 
ble on the ground of fraud, is possession obtained by 
fraud, a pledge by the possessor could be invalid even 
before the rescission of the contract although an out 
and out sale would be valid under S. 108 . The ob¬ 
taining of goods or documents by fraud as contempla¬ 
ted by S. 178 proviso, must mean obtaining possession 
by such a trick or fraud as excludes real con.sent and 
therefore cannot be the foundation of a’"y contract. 

acleod, C. J. and Coyaiee^ /.) JaMSHEDJI NaV- 
ROJI V. Magunlal Bankelal & Co 

27 Bom. L. E. 514 : A. I. R. 1925 Bom. 314. 
- - -S. 178—“ Goods ” includes “ share certifi¬ 
cates. ” 

The term “ goods ” used in S. 178 is sufficiently 
wide to include share certificates. {Madeod^ C. J. and 
^Coyafee, /.) JaMSHEDJI NaOROJI v, MaGANLaL 
Bankelal & Co. 27 Bom. L R. 514 : 

A. I. E. 1925 Bom. 314. 
-Ss. 178 and 108—‘ Possession ' means juridi¬ 
cal Possession. 

It has been often held that possession required in 
S. 178 is similar to the possession requireci by S. 108 of 
the Contract Act in regard to sales, that is to say, the 
possession must be juridical possession of the goods 
and not mere custody. Where P was given possession 
of the sewing machines by the owner in order that he 
•might sell them for and on behalf of the owner and 
Ihe pawned the machines with a pawn broker. Held : 


CONTRACT ACT (IX OF 1872), S. 182. 

his possession is not a n)ere custody for safe keeping, 
but for the definite purpose of sale. He would have 
such a possession of them as is contemplated by S. 178 . 
The fact that he disposed of the goods contrary to 
the instructions of the owner makes no difference to 
the character of the possession which ve.sted in him. 
If, therefore, the pawnee acted in good faith and had 
no ground for doubting the authority of P to pledge the 
goods he would be entitled to the protection granted 
by S. 178 . {A’obinson, C. J. and May Oung, J.') 

Emperor v. Ngo Po Chit. 1 Rang. 199 : 

2 Bur. L. J. 241 : 24 Cr. I. J. 858 : 74 I. C. 1050 : 

A. I. R. 1923 Rang. 227. 

-S. 178— Breach of contrait- — Assistance of 

Criminal Court. 

The company, having given the sewing machine to 
a person whose position is that of an agent or factor to 
be disposed of for money, the company is not entitled 
to the assistance of a Criminal Court in recovering it 
from a person to whom it was disposed of. {A/acgre- 

gor.j.) Singer Sewing Machine Co Yen 
KUM. 1 Brr. L. J. 45 : A. I. R. 1923 Rang. 68 (1). 

-S. 178— Possession may be lawtul and yet ap¬ 
propriation may be dishonest—Proviso still applies. 

It is not necessary before the proviso to S. 178 can 
be made applicable that the goods or documents 
should be obtained dishonestly in the first instance, 
and a subsequent misappropriation of them or any off¬ 
ence connected with them after they had been lawfully 
acquired prevents the possessor from making a valid 
pledge of them. To create a valid pledge the pledgor 
must be in juridical po.ssession of the goods as distin¬ 
guished from a bare custody. 12 Bom. E.R. 870 dist. 
X/Cennedy, J. C. and Raymond., A./.Cs.) THE KARA¬ 
CHI Bank v. Kodumal Kalumal. 

A. I. R. 1923 Sindh 54. 

-S. 178—‘ Possession ' — Gratuitous bailee — 

Pledge by. 

The word ‘ possession ’ as used in S. 178 does not 
include the possession by a gratuitous bailee and so a 
pledge by him of the thing is invalid. The pledgee 
must return the thing so pledged, to the original de¬ 
positor. K.Hennedy and Raymond. A. J. Cs.) RaM- 
KISHEN Das V. JaSUMAL. 61 I. C. 305 : 

14 S. L R. 175. 

-S. 182— Principal and agent — Relationship 

of. 

B contracted to sell to a certain quantity of sugar, 
but as he was not the producer himself, he entered 
into a contract with J for purchase and delivery of the 
sugar in instalments. In the contract with stipula¬ 
ted for payment of a commission, held in a suit for 
breach of contract by A against B that B was not an 
agent of either A ox J that the contract between A and 
B was as between principals and that the mere men¬ 
tion of the commission is not inconsistent with the re¬ 
lation being between principal and principal. {Lord 
Dunedin.') BaLTHaZARz/. ABOWATH. 

63 I. C. 621 : 13 L. W. 537 (P. C.) 

-S. 162— Sub-broker receiving money from 

constituent and misappropriating—Payment to broker 
for other transactions—Suit for money. 

Where a sub-broker took part in a business transac¬ 
tion with the • plaintiff on behalf of the defts., the 
brokers, and received a large sum of money as advance 
and misappropriated the same using a major portion 
of it in settlement of his own priva’e accounts with 
defendants, who never knew of the source of the 
money or the business transaction entered into with 
the plaintiff, a suit by the plaintiff against the defend¬ 
ant to recover the amount advanced does not lie. 13 
Ch. D. 696 ; ( 1893 ) A. G. 282 and 44 Bom. 139 foil. 


I?23 


QUINQUENNIAL DIGEST. 1921 — 1925 


1824 


CONTRACT ACT (IX OF 1872), S. 182. 


{Fiiwcett and Coya/cc\ //•) MORARJI FREMJI GO* n 
KULDAS MULJl RANCHHOI) VF.D & CO. ** 

25 Bom L. R. 1014 : 77 I. C. 2t6 ; 48 Bom. 20 : o 

A. I. R. 1924 Bom. 232. 1 

-S. 182 — Btok^y — Commission—Right to ( 

Coniplotion of transaction—Railnre of one of the 1 
parties to complete the contract—Effect of. 

In order to entitle a broker to his commission, he “ 
imi.st prove either that the transaction has been com- t 
pletecl, or tnat, if it is not, the non completion was due 
to default on the part of the principal. Lott v. Outh- F 
siute ( 1893 ) 10 P. C. K 76 . 77 . mortgagee in ^ 

Fombay is not bound to deliver possession of tne title ‘ 
<leeds or to produce them for the inspection of the 1 
mortgagor until actual tender or payment of the prin- = 

cipal with interest and costs. Consequently where the ] 

vendor mortgagor is unable to complete a contract of 
sale <11 account of the non-production of the title-deeds 
by his mortgagee and the contract of sale falls through, I 
it is the default of the vendor that is responsible for 
the result. The broker who arranged for the s^ale will 
nevertheless be entitled to his comtnission. (d/w/M, 

/.) Mehta v. Cas.summhai Kfshavji. 

^ 24 Bom. L. R. 847 : 75 I. C. 193 : 

A. I. R. 1922 Bom 4'^3. 

_182—Del credre agents -Certified brokers 

of the Bombay A’ative Stock and Share Brokers' Asso 

ciation are such. ... • o* 1 

The certified brokers of the Rombay Native btock 

and Share brokers Association are del eredre of 

th.ir constituents. Their duties are strictly to adhere 
to the position of agents, diligently act for the princi¬ 
pals and to make enforceable bargains for them and 
keep them open. iKanga, J.) r/. MaNGaL- 

DAS 23 Bom. L. R. 1144 : 46 Bom 489 : 

66 1. C. 726 : A. I. R. 1922 Bom. 303. 

-Ss. 182 and 222 —of agency—Litni- 

tat ion Act, hrt, 83 . . l 

Where evidence of witnesses showed that the 

tract was not simply for the purchase of grain by the 
plffs. for the deft, but a contract to purchase the goods, 
hold them for the cleft, and sell them upon his instruc¬ 
tions at such time.s and in such lots as he might think 
fit. //e/d, the transactions may be properly regarded 
as a contract of agency carrying with it tne rights to 
indemnity conferred upon the agent by b. 222 of the 
Indian Clontract Act. That being so Art. 83 of the 
I.imitation Act was applicable to the case. iSeott’ 
Smith and fyorde, yj.) THE FIRM 

KamJi Das Tirath Ram. J3 R c, 143 : 

A. I. R. 1923 Lah. 473. 

_ S. ISZ—E'xpresf instruction^ to shib “ soon¬ 
est ” at Neiv York—/mPossibility to avoid delay at 
New York—Goods cannot be shipped elsewhere without 

promisee's previous consent. 

The defendants’ indent required the plaintiffs to 
ship the goods at New York and wanted that the ship¬ 
ping was to be “ soonest There were .sh'ppmg dih-- 
cullies at New York on account of which the plainiitts 
could not ship the goods at New’ York without peat 
delay But the plaintiffs had ample time to obtain 
the consent of the Defendants to ship the goods at 
another port, //eld, that under the circumstances of 
the case, tlie plaintiffs were not at liberty to ship the 
goods at a different port without the previous consent 
of the defendants. \Sanderson, C. J. and Rankin, J.) 

Dayton Price & Co., Ltd v. S. Kohomotollah & 
Cn 86 I. C. 571 : 29 C. W. N, 422 : 

^ * A. I. R 1926 Cal. 609. 

_S. 186— /^cre direction by C to A to pay 

money to B—B is not necessarily agent of C. 

Mere direction by C to A to pay the money to B will 
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not make B the agent of C. It is necessary to prove 
that C intended that the money should be paid to B 
on behalf of C and also it is necessary to show that 
B accepted the money as a payment on behalf of C. 
t^Ncw^uld and B. B. Chose, JJ/) HaRI Charan 
Das V. Tara PRasanna Sen. 79 I. c. 364 r 

A. I R. 192o Cal. 64ll 

-- ‘ 8 . 188— Authority — Estate or house agent _ 

Power to enter into eontr net. 

An estate or house agent authorised to procure a 
purchaser, has no implied authority to enter into am 
open contract of sale. There is a substantial differ¬ 
ence between an authority to sell and an authority to- 
find a purchaser. Authorising a man to sell means an 
authority to conclude a sale ; authorising him to find a 
purchaser means less than that ; it means, to find a. 
man willing to become a purchaser nor to find him and 
also make him a purchaser, (icoc) 2 Ch. 267 Ref,. 
{iMookerfee and Cuming, JJ.^ DUKGA C-HaNDRa. 
MITRA V. RaJkndha Narain Sinha. 

36 C. L. J. 467 : A. I. R. 1923 Cal. 67. 
—S 190— Subagent — Appointment. 

From the nature of the agency it was manifest that 
in Older that agents might sell wolfram in time of 
War, they woiild have to appoint a sub agent in Eng¬ 
land. Apart from this purchasers at that time would 
have been chary of entering into contracts with a. 
Foreign principal, because of the difficulty of suit and 
other matters. Held, there was authority to appoint 
a sub agent to sell the ore, and the agent did not 
contract to sell the ore personally. {Pratt and Duck¬ 
worth, jjy THE I.EIOBAX SYNDICATE T'. Finlay 
Fleming & Co. l B' r. L J. 219 : 11 L. B. B 826 : 

77 I. C. 920 : A. I. R. 1923 Rang. 84. 

-S. 196 Ratification validates act. 

A mortgage executed by a general agent holding a 
power of-attorney, which did not authorize him to exe¬ 
cute mortgage.*^ is operative if acted upon, and ratified 
by the principal and cannot be treated as being void 
ab initio. (A/ears, C. J and Banerji. J.) MUHAM¬ 
MAD Hanif V. Iski Prasad. 19 A. 1. J. 827 : 

64 1. C 768 • 44 A. 77 : A. I. B. 1922 All. 197. 

- Ss. 196 and IZl—Rntt/ications. 

Agreement of promoters of company with third party- 
before incorporation is not binding on company. Affix¬ 
ing of such agreement to Articles of Association does 
not amount to a new contract by the company. {Che> 
7 >is, /.) SURENDRA AND CO. V PUNJAB TENANCY 

Co., ltd. 68 I. C. 787 r A. I. R. 1923 Lah 100. 

— S. 19Q— Yoid transaction. 

A transaction which is ab initio void cannot be rati¬ 
fied, {S'OttSmith and Dundas, J J ^ ALLAH DlTTA 
f OiAN bINGH. 4 Lah. L. J. 464. 

f _S. \^tS—Ratification should be as regards 

whole. 

> A person cannot be allowed to raUfy a 

- part only of an act of another and reject a part which 
iv >*'<'onverient to him. {poster, y.) FaST INDIAN 
s Railway Co. v. Firm Sukhueo Das 
t 4 P. L, T. 443 • 74 I. C. 431: A. I. R- 1924 Pat. 26. 
r,_S. 200_Melcharlh by person- 

t without authority. 

f Where the onlv objection to the grant of ^ me/chartk 
e is that it was granted w ithout proper authority it can. 
it be subsequently ratified by the person w ho has power 
I to grant it {Oldfield and Ramesam.. JJ.^ KOZHIKOT 

& pathinhare Kovilagath 7j Sankara Menon. 

78 I. C. 876 : A. I. R, 1924 Mad. 246. 
_—Ss. 201 and Death of Principal -Agency 

y terminates. . .1. « 

The’-e is termination of agency after the death of 

11 the principal and a suit against agent for accounte must 
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be brought within 3 yeai'S under Art. S 9 . Limitation 
Act. {.Chattcriec and Panton^ JJ.') S.ARASH [BALA S'. 
CHOONI LaL. 26 C. W. N. 320 : 63 I. C. 319 : 

A. I. R. 1922 Cal. 53. 
■ — S. Kevocaiion of agency hy Principal — 

Damages, 

An agreement provided that the respondent was to be 
the agent of the appellants for a period of one season 
certain, with an option to continue for two seasons 
more, and that said agent shall not during the continu¬ 
ance of this agreement purchase second-hand clothing 
from any other dealer except from the principals ; nor 
shall he during the continuance of this agreement act 
as agent for any other rival trader or traders, fields 
there was a clear contract between the parties that 
the respondent was to be employed as the agent for 
the appellant and if tne latter were at liberty during 
the period, the contract was in force to or not to 
supply goods to the respondent, the whole contract 
becomes meaningless and it is futile to describe the 
respondent as the agent of the appellants, per 
Kennedy, J. C .—Where A acrees to employ B on 
commission, there is not necessarily an implied agree 
ment that A will provide B with any employment. 
Whether there is such an agreement, is a question of 
fact in each case. The probability of existence of 
such an agreement will depend on the custom of the 
trade and the general circumstances of the business. 
{^Kennedy, J. C. and Raymond, A. J. C ) LanDAU 

AND Sons. v. Ahmed ayub. 

13 S. L. R. 140 : A. I. R. 1922 S'ndh 23. 

-S. 209 -~DeJth of principal — Powers of agent 

in case of. 

Even after the df‘ath of the principal, the agent can 
enter into transactions, necesssarv to protect the in¬ 
terest of the heirs of the deceased and such authority 
continues till it is revoked by the heirs {^Broadway 
and Abdul Raoof, J J ) MUSAJI AHMED & CO v. 

Administrator-General of Bengal. 

60 I. U 739 : 3 Lah. L. J. 265. 

. — S. 211— Plaintiffs violating defendatits' in- 

stru'ticms cannot claim damages,. 

Where the plainti^s have infringed the definite in¬ 
structions given by the defendants the plaintiffs are not 
entitled to any damages for the non fulfilment of the 
contract by the defendants. (^Campbell^ /.) FIRM 

Mathra Das mutsuddi Lal v. Firm Kishen 
CHAND. 7 Lah. I. J. 84 : 26 P^nj. L. R. 108 : 

86 I. C. 567 ; A. I. B. 192^ Lah. 332. 
—— ——S. 212— Measure of reasonableness betzoeen 
commission agent and principal is not that laid down 
in .9. 91 of the Contract Act. 

The measure of reasonableness as between agent and 
principal is not what is laid in S. 91 as the proper 
method of delivery as between vendor and purchaser. 
It has to be decided on what the parties themselves in 
their usual course of conduct and trade custom consi¬ 
dered reasonable. Where a commission Agent was 
accustomed to send by rail goods to his principal un¬ 
insured without any direction to the contrary Held : 
that he was not liable for loss of goods for which the 
principal could not recover damages from the Railway 
Company due to non insurance. (JVallacey /.) 

Venkatachalam V. Ponnuswami Aiyangar. 

20 L. W. 193 : 1924 Mad. 499 : 82 I. C. 536 : 

A. I. R. 1926 Mad. 46 : 47 M. L. J 312. 

' i ■ — S. 213— Rettdering accounts by agent is not 
sufficient^ he muzt explain them. 

An agent will not discharge himself from the duty 
of accounting, by merely delivering to his employer 
a set of written acounts without' attending to explain 
them, and without producing vouchers by whicu the 

Q. D.—VOL, r—115 
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items of disbursements are supported, ('.■). 7 ^ 4 . 3 c 

Cal. 719 , 43 Cal. 248 Foil. 13 C. W. N. 6 g^ and 24 C. 
W. N. 110 Not, Foil. {Greaves and MnkerUc. J/.) 

Bharat Chandra Kipan* Chandr.\ Kai. 

52 Cal. 766 : 90 I. C. 944 ; A. I. R. 1925 Cal. 1069. 
- S. 213 —Agent must render account to princi¬ 
pal—Principal not bound to render account to agent — 
A'o statutory duty cast zipon agc.it to keep account — 
Plaintiff cannot demand account simply becaus: defen- 
dant has kept it—Principal and Agent, 

If a duty is not cast upon the defendant under the 
law to keep an account the plaintiff is not entitled to 
demand an account from him, simply on the ground 
that the defendant has been keeping an account. 
Under S. 2 13 it would be oblieatory on an agent to 
render account to his principal but the principal is not 
under any such counter-statutojy obligation towards 
the agent. (Afoti SaCar, /,) GULAM QUTAB-UD DIN 
KHANt'. MIAK FaI;: BaKH.SH. 78 I. C. 959 : 

A. I. R. 1925 Lah. 100. 

■ S. 213— Money aP'anced to agent forzuork to 
be done ^Afnst be nccoun'ed for by agent. 

Where money is advanced to an agent for work to 
be done on the understanf'lng that a bill is to !)e 
sent subsequently, the agent must account for the 
money. {Wallis. C. J. and Ramesam. /.) TaR 

Mahomed Walker & Co. 62 I. c. .*=03 : 

13 L. W. 366. 

-S, 213 —Suit by principal against agent for 

monies unaccounted for is maintainaWc. 

In a suit by a principal against his agent and after 
his death against his representatives the principal is 
entitled not only to the sums actually received but not 
accounted for, but also to the sums which the agent 
has failed to collect, when it was his duty to do so. 
{Spencer and Odgers, JJ ) VENKATA CHARYULU v. 
Mohan Panda. 44 Mad. 214 ; 12 L. w. 390 : 

61 I. c. 85 : (1920) M. W. N. 6 0 : 39 M. L J. 686 . 

— —Ss. 215 and 19— Principal and agent- Deal¬ 
ing by agent in the business of the agency without the 
knozuledgc of the principal—Contract is voidable at the 
option of principal—English and Indian lazv. 

Plaintiff entered into a running contract with defen¬ 
dants for the supply,at a fixed price of a large quantity 
of tiles of a certain manufacture for the sale of which 
defendants had been app inted sole agents. It was 
found as a fact that the plff. was acting for and a 
mere alias of the dubash and local agent of the 
defendants who had entered into the contract without 
any knowledge of the fact. The defendants on be¬ 
coming avvare of their own agent’s intere*^! in the 
contract repudiated it and refused to perform it further. 

' In an action for damages by the plaintiff. Held, that 
the defendants were entitled to avoid the contract 
both under S. 19 and under S. 215 of the Contract Act 
and that the plaintiff’.s suit was unsustainable. The 
concealment by the dubash and local agents of the 
defendants of the fact that he was dealing with them 
through the plaintiff was dishonest and his procuring a 
running contract for the supply of tiles on a large scale . 
with the object of competing with his principals in 
the market which it was his duty to exploit for their 
benefit was prejudicial to the defendants. The case 
therefore satisfied S. 215 of the Contract Act. Even 
apart from S. 215 the dishonest concea’ment by the 
plaintiff of the identity of the contracting party con¬ 
stituted fraud and entitled the defendants to avoid the 
contract. {Schwabe, C. J. and Wallace, J.) ACHUTHA 
Naidu V. MESSRS. Oakley Bowden & Co. 

16 L. W. 345 : (1922) M. W. N. 676 ; 43 M. 1005 • 

69 I. C. 927 : 31 M. L. T. 487 
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AIR 1922 Mad. 497 : 43 M. L. J. 444. 
-• S. 217 —Princtral ottd Agent—Agency for 

■ ^ • A ^ J 


sale of sugor—Agent degoslintg moneys with principal 

_ /nsolvency of principal—Right of agent to set-off 

The respondents were the agents of Arbnthnot w 
Co., which carried on a large business inter ahn. 
as sugar manufacturers. The appellant was the 
Official Trustee of Madras representing a company 
called Mysore Sugar Refining Company. The relation 
between the Arbuthnot and the Mysore Sugar Refining 
Company was this. The Mvsore Sugar Refining Com¬ 
pany was incorporated by Ariiuthnot & Co. in 
It consisted entirely of representatives of the 
Arbuthnot & Co. or persons under their control. The 
whole of its capital came from Arbuthnot & Co. The 

re«ponden's were appointed bv Arbuthnot & Co in 1901 

as agents for sale of .eugar in Mysore and they had 
also made deposits of money with Arbuthnot & Co. 
The respondents knew nothing whatever of the 
Mysore Sugar Refining Company, The Arbuthnot & 
Co became insolvents in 1906 . The appellant claimed 
to recovt r the proceeds of sugar manufactured bv 
their company and sold by the respondents and claim 
ed to do this without reference to the deposits wnicb 
the respondents had made with the Arbuthnot and 
Company and with respect to which the respondents 
alleged a case of counter claim or set'off. ffelet^ that 
the Mysore Sugar Refining Company could not claim 
to recover the proceeds of sugar unless the ‘^*’oss 
claims or set-off of respondent are .settled and that the 
appellants can claim the benefit of the sums represent¬ 
ing the sale proceeds of their sugar only subject to 
every equity which affects those sums in the 
hands of Arbuthnot & Co. themselves. {Viseount 
Haldane,) OV?\C\A-L TRUSTEE OF ^IADRASta A. 
SUNDARAMURTHI MUDAT.IAR. 15 ^-201 ■ 

76 I C. 944 : 24 C. W. N. 1004 fP.C.). 
_Ss. 217 and 221 —Implementing — Lien 


CONTRACT ACT (IX OF 1872), S. 230. 

directions. {Le Roisignol and Wilberforce^ JJ) 

shamas Din Mehar liAKSH z/. Muhammad Kha- 
Leel. 69 I- C. 971 : 8 lah. L. J. 141. 

S. 226 —Agent ^Power to sell Property—Rf 


cital of authority unnecessary. 

The omission on the part of a general agent to 
mention either in the body of the document or in the 
signature, his capacity as agent, could not affect the 
substance of the transaction entered into by him on 
behalf of his principal. The question whether an 
agent is to be taken to have contracted personally or 
cn behalf of his principal, depends on the intention of 
the parties to be deduced f’-om the terms of the 
particular contract and the serrounding circumstances. 
\Watir Hassan, A. J. C\) JAGRUPSINGH t/. RaMA 

Krishna Das. 23 0. C 353 : 59 I. C. 696 • 

7 0. L. J. 706. 

_Ss. 227 and 237— Agent acting beyond scope 

of authority—Third party—Damages. 

A parcels office clerk of a Railway Company receiv¬ 
ed for des’-atch a consignment of fire-works as a 
‘parcel ’ instead of as ‘goods’ according to rules. The 
Railway Company m^de delay and ultimately sent it 
by goods train and claimed extra freight charges which 
the consignor refused to pay* The company sold the 
goods. The consignor then brought a suit for 
damages. that in accepting the goods for des¬ 

patch as ‘ parcel ’ the clerk w as undoubtedly acting in 
the course of his employment, though outside the 
scope of his authority and led the plaintiff into an 
honest belief of his authority. The company could 
not therefore repudiate the contract or e.^cape liability 
for any damages incurred by the plaintiff in their 
not carrying out the contract within reasonable rime. 
{Stuart and Kanhaiya LaL J J.) FaZAL ILAHI v. 

F I Ry Co 43 All. 623 : 19 A. L J. 6c4 : 

A. I. R. 1922 All. 324. 

_S. 229—Kncnulcdge of agent prior to ageney — 


Limitation. 

Implementing of contracts is a part of the general 
law, and the agent is entitled to a lien or retainer upon 
monies of his principal which are in his hands, for all 
expenses properly incurred. In cases of exercise of 
lien or retainer, no question of time 

•^0 Mad. Foil. {Pratt and Duckworth, JJ) 1 Hh 
I EiBOAK Syndicate v. Finlay Fleming & Co. 

1 B r. L.J. 219: 11 L.B.B. 326 : A I.R. 1923 Ranf- 

_s. 2\2—Principil and agent—Broker—When 

entitled to his commission. . . 

A broker in order to be entitled to his commission 
mast prove either that the transaction has been com¬ 
pleted or that if it is not, the non-completion ^vas due 
to default on the part of the principal, ^ r. 

Waite lO T. L. R- 7 b followed- {A/nlla,J.) K-C. 

MEHTA .. CASSUMBHA,. ^ j^^l^ Bom 433 
_s. 221 —Commission Agent—Lien—Right of 


The rights conferred by S. 221 , Indian Contract Act. 
upon an agent who has a lien on the prinapal s pro 
perty are of a limited nature and seem to be confined 
to a mere right of retainer which, may be used as a 
defence to an action to recover the property. A con>- 
mis-sion agent does not stand in the position of an 
unpaid seller and has no right to resell. \A!oti Se^ar, 
n firm BALLA MAL RAKHA MAL z/. FIRM 

BUDHU MaL PRABH dial. 89 I. C. 409. 

_S. 22 %—Reitnbursement—Right of agent to, 

when arises, , . . , * u 

An agent, on general grounds is entitled to reimburse¬ 
ment and indemnity by his principal but only on the 
condition that he has acted within the scope of his 


If lands principal. 

Any knowledge on the part of a person employed 
as agent prior to his employment as such would rot 
amount to information of the fact obtained by ibe 
acent in the course of the business transacted by him 
as agent {Kinkhede, A. J. C.) GUNABAI v. 
MorfLAL. 89 I. C. 625 : A. I. E. 1925 Nag. 398. 

- .. 230 —Agent can sue in his oivn name if he 

has an interest in the contract. 

An agent may sue in his own name on contracts 

made by him on behalf of his principal in the follow¬ 
ing case, namely, where, as in the case of factors and 
auctioneers, he has a special property in, or hen upon, 
the subject-mailer of the crntract, or has a bereficial 
interest in the completion thereof. The proper person 
to bring the action is the person whose right has been 
violated. Though there are certain exceptions to Ihe 
general rule, for instance, in the case of agents au^ 
lioneers or factors, these exceptions are in truth more 
apparent than real. The real proposition of law, 

which these and other cases establish, is that where 

igent enters into a contract as such, if he has 


interest in the contract, he may his owm name 

Unless the contract, for the breach of which the action 
is brought is one made by the agent he has no cause 
of action because there is no privity between himself 
and the defendant. 24 Mari. 30 Appr. 

COORLA SPINNING AND ^ ®^AVING MILLS CO. v. 

Vallabhuas KALLIANJI. ^ ^ 5^; 

_-s. 2%(i—Broker—Liability oP in principal 

contracts—Calcutta lute market—Custom of. 

There is a difference between a broker and 
an agent for sale. Under the custom of the 
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Calcutta Jute Market, brokers are liable to 
both buyers and sellers in the case of what are called 
* principal contracts,’ as distinguished from ** direct 
contracts.” Under the custom of the market there is 
a liability for the performance of the contract resting 
upon the brokers and a right in them to enforce the 
contract. It make's no difference whether at the time 
of the making of the contract buyers are informed of 
the name of the sellers and sellers of the name of the 
buyers. In the case of such contracts the only person 
to whom the sellers can really be given credit—the 
only person mentioned in the contract—is the b-oker. 
Either the seller? do not know the name of the other 
party or if they do and still prefer a “ principal con¬ 
tract ” they prefer the broker’s credit. Consequently 
in the case of a breach of contract by the seller, the 
broker is entitled to go to arbitration on an arbitration 
clause of the contract. /.) JlTMULE 

GIRDHARI V. Ram GOPaL BOHITRAM. so Cal. 12 : 

A. I. R. 1923 Cal. 419. 

-S. 230— Coutract to the contrary, presumed 

where contract is made for merch int abrond. 

An agent is not personally bound by a contract en 
tered into by him on behalf of his principal in the 
absence of any contract to that effect. Such a con¬ 
tract, however, has to be presumed to exist where the 
contract is made by an agent for the sale or purchase 
of p'oods fora merchant resident abroad. {^Broadway 
and Zafar Ali, JJ') THE FIRM DeOK.1 NaNDAN «/. 
Ram Lal Qulak. 73 I. C. 885 : 

A. I. E. 1923 Lah. 296. 

■ ---S. 230— Contract by agent — No Personal 

liability. 

A man who is an agent and describes himself as 
such, may still be contracting in bis personal capacity 
but the mere fact that he fails to specify his capacity, 
as an agent in signing a contract, does not raise any 
such presumption when the terms of the contract itself 
are clearly to the contrary. {Cherjis, A. J. C. and 
Wil^erforce, /.) MESSRS. G. S. PHARGAVa & CO. v. 
B. KOBAYASHI. 65 I.c. 468 : 2 Lah. L. J. 374. 

' —-S. 230 —Contract by agent on behalf of un~ 

disclosed principal — Agt nt signing the contract as 
“ agent and manager ”—Agent is not personalty liable 
as principal. 

Where an agent does not disclose the name of 
his principal, the presumption is that the contracts 
to be held personally liable as well. Such a pre¬ 
sumption, however, is rebutted where the agent signs 
the contract expressly as “ agent and manager.” The 
appending of the word ‘‘ agent ” to the signature of a 
party to a mercantile contract is, in all cases, the do 
minating factor in the solution of the problem of prin¬ 
cipal or agent. A highly improbable and conj-'ctural 
case (in which this dominating factor might be over¬ 
come by other parts of the contract) may by an effort 
of the imagination be figured, but, apart from that the 
appending of the word “ agent ” to the signature is a 
conclusive assertion of agency, and a conclusive rejec¬ 
tion of the responsibility of a principal, and is and 
must be accepted in that two-fold sense by the other 
contracting party. Universal Navigation Co. Lt^. ?», 
James Mackelvie & Co. C 1923 ) A. C. 493 Foil. 
{IVazir ffasan, A. J. C.) HaRI SaDHAN MITRA 2 ^ 
BeCHA Lal. 2 0. W. N. 581 ; 89 I. C. 380 : 

A. I. R. 1925 Ondh 641. 

■ ' " Sb. 230 and 231— Agent acting for undis¬ 

closed principal —Bfth can be sued. 

A person contracting with an agent for an undisclos¬ 
ed principal can sue either the agent or the principal 
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or both and the fact that the agent fuither claimed 
to be an agent of another undisclosed principal makes 
no difference. if/eald, A J. C.) J.)ULaB DaS v. 
MaWIN. 59 I. C. 96. : (1920) 3 U. B. R 217. 

-S. 230 (1)— Contract by agent — Personal 

liability. 

Where a man is by profession an agent of some 
particu’ar firm and describes himself as such, he may 
still be contracting in his personal capacity, but the 
mere fact that he fails to specity his capacity as an 
agent in signing a contract raises no such presumption 
when the terms of the contract irself are clearly to the 
contrary. Gadd v. Houghton, ( 1876 ) i Ex. D. ^3 Kel. 
(^Chevis, A. C. J. and Wilb'rforce, y.) BhaRGAVA & 
Co. V. KobaYaSHI. 6j I. C. 468 : 2 Lah. L. J. 374. 

' ■—S. 231— Pa*'tne>‘ship is not liable for loan by a 
Pa^'tner in his personal capacity on his own pro-note 
though the loan is used in Partnership business with¬ 
out contract to the creditor—Contract Act, S. 251 . 

Every partner is, in contemplation of law the 
gen ral and accredited agent of the partnership and 
may consequently bind all the other partners by the 
acts in all matters which are within the scope and 
objects hence if the partnership will be of a genera] 
commercial nature lie may even pledge or 
sell the partnership property. The partnership is not 
liable for the loan incurred by a partner upon his 
credit by giving his own promissory note where the 
partner uses the money in the partnership concern of 
his own free will and without any contract with the 
lender to do so. The fact that the partnership obtain¬ 
ed the benefit of the loan Is only a piece of evidence 
to show that he entered intri the transaction by a 
member of the firm, and not further because it is not 
the ultimate use by the firm ot money borrowed as 
above that makes the firm liable. Dormant partner 
I is liable only to the extent of sums borrowed by the 
active partner in his capacity as a member of the firm. 
{A/ooher/cc and Pankin, J J.') RaM C HANDRA SaHU 
V. KaSEM khan. 28 C. W. N. 824 : 81 I. C. 613 : 

A. I. R. 1925 Cal. 29. 

-S. 233— Money paid to agent — Money not 

credited—Money recovertd by principal by suit — 
Debtor's suit against agent. 

The debtors paid money to the creditor’s agent who 
failed to credit it. The principal brought a suit 
against the debtor. The debtor was ex parte and a 
decree was passed and money recovered. Debtor then 
brought the suit to recover money paid to agent- 
Held be couid not ri-cover owing to his fa'lure in 
former suit to take advantage of the plea of tiischarge 
which was open to him. {Olafe.d. J.) KuLANDaI- 
VELU PlLLAI V. RaMASWAMI NaICKER. 

17 L. W. 448 (1923) M. W. N. 235 : 

A. I. R. 1923 Mad. o51 : 44 M. L. J. 495. 

' S. 233— Suit against both agent and Princi¬ 
pal—Decree to be t>assed. 

A person who deals with another not knowing that 
he was the agent of another can afterwards sue him 
as well as his principal, pleading that if it should be 
found as a fact one was only agent of the other, a 
decree might be passed against both, under S. 233 . 
{.Simpson, A.J. C.) LaCHHMAN DaS v. BHAGIRATH. 

90 1. C. 487. 

-S. 235 — Purchase by pretended agent _ 

Liability. 

The Court below found that the purchases in ques¬ 
tion had been made by the deft, on behalf of a Rani 
I by representing himself as her agent : but as the 
i Rani had repudiated her liability in a letter by her to 
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the Court of Wprds. which had assumed the super¬ 
intendence of her estate in 1020 . the plff- I^tulor 
was entit'ed to recover the amount due fiom the cleir- 
under S. 2 U of the Indian C'ontract Art (IX of »S72)- 
Hel i. that the deci^on was correct. \h a*thaty<i Lai. 

I C Katan Sinoh 7'. Haki^ullah. 

9 0 . & A. L. R. 820 ; A. I. R. 1924 Ondh. 184. 

__g 236 Broker — Ctniiiclo^cd principal — - 

Broker nnimfor-LM.Uly of - Custom-Stock and 

entcri-cl into a contract wUti the 

plaT t.ff who was a dealer and broker in stocks and 

fo; sale of certain TayTy 

of the contract w as ,o selves^ for princi- 

order and for account of B. (... H- ^ ulaintitf 

oals etc ” The contract was signed by the^ P‘7". 

over the word ‘'broker^”. The defendant having fade.! 

to deliver the shares, the plaintiff sued for ’ 

The plaintiff also alleeed a custom of the Calcut 
share^market whereby the broker is treated as princi¬ 
pal and entitled as principal ^''^'’.'■“to'^'the" con- 
that the plaintiff having entered into the con 

tract on behalf of undisclosed principal 

anent he could not enforce the same. Purser 

nfaintiff’s suit must fail under S. 2 -|fi of the Contract 

Act as he was not actinp as ’’f/iril 

account, 17 Cal. 4 aq ; 43 Cal. 1050 T.. U. 18 Q-H-l . 

^08 referred to. Thongh evidence of a 
tins the responsibility of a broker is admissible as 
consl' ent wbh the contract, e-ddence of 3 usage in¬ 
consistent with the terms of the contract is 
sible There is no usape in the Calcutta Stock a 
Share ATarket that a broker should be treated as 
principal both by buyer and seller x 

hold liable un.ier the contract 

Cab 588 81 I, C, 721 1 A. I. E 1924 Cal 733 
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__g_ 238 _ lAahilitv of principal Br fraud of 

<1 f.uf~~MisaPPropriaAon of Hoods. 

■ There is nothing in S. 218 of the 
i ami mit^t be^climmlued for the l^enefi? of the princi 

nal Ttis enouph if the fraud is committed bv the 

Lent in the course of his business for 

_S iSB—Fraud f,y B^eni-Prinafa/'s halt- 


CONTRACT ACT (IX OF 1872), S. 239. 

Where the divided members of a Hindu family run 
a business, they are partners within S 239 of the Act 
and where one member put's an end to such partner¬ 
ship S. 253 (8) of the Act will apply. iTudball and 
<sulaitnan, //.) BHaGAWATI PERSHAD Z'. BaBU 
j^^L. 63 1 C 548 (2) : 19 A. L. J. 626. 

_S. 239— One partner herr ing option to send 

another or take fresh partners—Nature of relation is 
that of partnership. 

A husband having made an agreement took hU 

wife in partnership in his business, fixed her share at 
X but he reserved liberty to take in fresh partners as 
iie liked and to determine her share. On his death, 
she was to be at liberty to admit new partners. Held, 
the agreement evidenced a partnership within the 
meaning of F. 2.39 the Act. Crump, 

//. AMBALAL SaRABHAI, Jure. 

25 Bom. L. R- 122-5 : A. I. R. 1924 Bom. 182. 

_S. 2%^—Partnership Company promoters— 

Relationship hetrveen—Agreement of patties. 

Persons who are working together to form a com¬ 
pany, although they may intend to become members 
of the company, after its formation are not partners 
if this be the only relation between them : they are, it 
is true, engaged in a common object, and that object 
is ultimately to acquire profit, but their immediate 
object is the formation of a company, and even if the 
company is not to be incorporated they are only in the 
position of persons who intend to become partners 

after the company is formed. 

Per Mookeriec. /. Promoter^ may become partners 
in fact, by actually carrying on as incidental to the 
work of forming a corporation, a business enterprise ; 
in .such an event it is the carrying on of such business 
not the combination to effect an incorporation that 
makes them partners. {^Mookeriec and Rankins^ J J *) 
wn LIAM ROWE RAE V. T EWIS PUGH. 

39 C. L. J. 537 : A. I. R. 1924 Cal. 940 

^.2%^—Partnership Intention of parties— 

• . m ^ - 


principal 

fhp hpnefit of his principal. /.( .) 

VORDHMAN BROS. r-. l9?4^NTg’79 

7 N. L. J. 74 : 79 I. C. 139 : A. I. R. 19?4 Nag. 

__S. 238— Forgery and fraud by agent Prin 

TharXoker on being instructed by P"’'* 

chLed two war bonds each payable to order and im- 
mediaiely pledged them with other boncL with a 
forged Ldorsement in his favour 

nfld that the forged endorsement was null and hence 
nof Lnveyi title to the Bank w^o could no. 

hold them against the plaintiffs. Ka/%CH1 

MESSRS. KODUMAL KaLUMAL Z' L K 93 

Bank, ltd. i. . . • 

—Ss. 239 and 266. See also PARTNERSHIP. 


_Ss! 239 and 2 ^%W-Drided members of 

Hindu family running business are partners. 


Commission and not profits. 

n'R-question whether there is a real partnership 
must depend on the real intention and contract of the 
parties. Where there was an agreement to the effect 
that a certain person was to get a fixed pay and 10 
per cent as commission on the net proceeds of the 
firm and not any share of the profits that person is a 
partner as he, sole sharer in the profits. (Sanderson, 
C.J. Mukerieeaud Chatteriee, J J RaGHUMALL 
Khan Delwal v. Official assignee of Cal¬ 
cutta. 28 C. W. N. 34 • A. I. B. 1924 Cal 424. 

— g 539— One firm cannot he Partner in another^ 

A firm as such cannot be a member of a partnership, 

A partnership under S. 230 is a relationship which 
sub-sists between persons ; but a firm is not a person ; 
it is not an entity ; it is merely a collective name for 
ihe individuals who are membe s of the partnership. 

It is neither a legal entity, nor is it a person. (Pagcy 
/.) SlodoyalKhf.mkaz/. .Ioharmull Manmull. 

^ 60 Cal. 549 : A. I. R. 1924 Cal. 14. 

_S. 239— Partnership— Test—Participation of 

profits is evidence of partnership but not conclusive. 

Aright to participate in profits is a strong t^t of 
partnership, though that circumstance is not 
conclusive. The true test of partnership is whether 
there is really a common business and whether the 
business is being carried on bv the alleged partner or 
by some other person on his account so 
alleged partner can be regarded as a pnncipaU UoL5> 
20 'Eq. 331 . Applied. {Wadegaonkar, A /. C.) 
AMBADAS f>. KaSABAI. 8® J*• 

A. I. R..1985 Nag.w. 
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—■ — — —S. 239— Remuneration znirying loith profits — 
Reliitionship. 

A servant whose remuneration varies with the profits 
may be partner in popular senate, but is not lecally so. 
iffahifax.A.J.C.) MOULA BVX v. MUHAMMAD 
AfzaL. 69 I. C. 781 : A. I. R. 1922 Nag. 96. 

-S. 239— Partnership — Joint adz'ance of loan 

(toes not eonsti'nte. 

Creditors jointly advancing money to another do not 
necessarily become partners in a firm even though 
they possess a right to a share of the profits. There 
is no relation of partnership inter se between such 
creditors and as such there is no partnership. {Dhob/ey, 

A. J. C.) Mohamad Jusuk v. Pirmohamad. 

6 j I. C. 368 ; A. I. R. 1922 Nag. 67. 

■ 'Ss. 240 and 242— Partnership—Cse of .oords 
'pa*’tners' or ''partnership' in an agreement—One 
Party advancing money to another—Relation of credi’ 
tor and debtor—Agreement to work as servants — Re- 
muneration by share. 

The use of the word ‘partner’ or ‘partnership’ in the 
agreements does not necessarily show that there was 
a partnership. The parties may call themselves part¬ 
ners, but if it appears that one party is to do nothing 
more than advance money to the other, and is to be 
repaid by a share of the profits, they must be treated 
as creditor and debtor. The person entering into an 
agreement could not be a partner, but a mere servant, 
though paid by a share in the profits, if his liability 
to pay the losses is clearly in respect of the losses 
occasioned by his neglect or default. (^Dhobley^ A. 
J. C.) MOHAM.MAU VUSUr V. 1 IRMOHAMAD. 

A I. R. 1922 Nag. 67. 

■ S. 242— Sharing in profits Uoes not make a 
man a Partnet—But sharing in profits should be con¬ 
sidered in determining if partnership exists. 

An arrangement to share in the profits does not 
necessarily show that the person who shares in such 
profits is a partner of the firm ; but this fact will have 
to be considered along with the evidence relating to 
other characteristics of a partnership, such as sharing 
of losses, etc., in arriving at a conclusion whether the 
parties intended to carry on the business in pauner 
ship. {IVallace and Madhnvan, Natr^ JJ.) CHoKA- 
LINGA CHETriAR v. Muthuswami Chettiar. 

87 I. C. 663 : 21 L. W. 841 : 

A. I. R. 1925 Mad. 768 : 48 M. L. J. 518. 

. .—3. 245— Name of A included in a firm's nanie 

— A is not necessarily a Partner. 

Names are indiscriminately used by Indian firms 
and therefore the mere use of a name would not lead 
any member of the public or any dealer to presume 
that the person whose name is so used is a partner in 
the firm. (Dalai, A. J. CJ Nem ChaND v. Gur 
DaYAL. 12 0. L. J. 285 : 88 I. C. 584 : 

2 0. W. N. 296 : A. I. R. 1925 Oudh 4a. 

' ‘‘S. 245— Section can be relied on only by thost 
who have acted on the faith of the representation. 

The rule of liability by “holding out” can be relied 
on only b> the persons to whom the representation 
has been made and who have acted on the faith of its 
being true. Fraser. In re ( 1892 ) 2 Q. B. 633 Foil. 
(^Rupchand Bilaram, A. J. C.) HaRNAMDAS v. FIRM 
OF MaVADAS LaKHMICHAND. 87 I. C. 995 : 

A. I. R. 1926 Sxnd 310. 

———-Ss. 247 and 239— Minor — Pattner—Rights 

and liabilities of. 

A person under the age of majority cannot become 
a partner by contract, 30 C. 539 . If he is admitted to 
the benefits of the partnership under S. 247 of the 
Contract Act bis right is no more than a right to par* 
ticipate in the property of the firm after its obligations 
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have been satisfied. The question whether a minor 
has been admitted to the benefit of a partnership is 
one of fact to be pleaded and proved at the trial and 
cannot be allowed to be raised for the fi'st time on 
appeal. (^Sir Lawrence Jenki..s.) SaNYASI CHAKAN 

Mandai. r-. Krishnadhan Banerjee. 

49 Cal. 06 O r 16 L. W. 536 : 26 C. W. N. 954 : 

33 C. L. J. 498 : L. R. 3 P C. 133 . 20 A. L. J. 409 : 

24 Bom. L. R. 700 : 49 X. A. 108 : 30 M L T. 228 : 

67 I. C. 124 : (1922) M. W N. 364 : 

A. I. R. 1922 P. C. 237 (P. C.) ; 43 M. L J. 41. 

- Ss 247 and 11— Partnership — Minor — Ad¬ 
mission to the benefits of partnership. 

Though S. 247 of the Contract Act provides that a 
minor may be admi:ted to the benefits of a partner¬ 
ship. it does not cancel or revoke S. 11 of the Con¬ 
tract Act and make it possible for a minor simultane¬ 
ously to create a partnership and to admit himself to 
the benefits of the same. 3 C. W. N. 134 ; 10 B.L.R. 
312 ; 20 M, L. T. 565 Ref. (Aodut Raoof a*ut Harrv 

son, JJ.) Mahomed Rahq v. KhavvaJa Qamar 
DIN. 4 U. P. 1. R. (L.; 63 : 67 I. 0 9a : 

A. 1. R. 1922 Lah. 441. 
————S. 247 —Infant as partner — No personal 
liability. 

Where a business is carried on by guardians, the in¬ 
fants do not become partners therein and therefore are 
not subject to the rights and liabilities of the partner¬ 
ship. Though a minor is admitted to the benefits of a 
partnership, he never becomes personally liable lor the 
partnership debts. {Abdur Rahim and Sadasiva Iyer, 

JJ.) Kakumanu Venkata Suryanaravana 

AKUTHOTA RAMAYVA. 29 M. L. 1 , 114 ; 

13 L. W. 551 : 62 I. C. 802 (1) : 

(1921) M. W. N lOO : 40 M. I. J. Iu3. 
———•—S. 247—“ Benefits of Partnership ” include 
benefits which minor would enjoy if he were major. 

The benefits of the partnership referred to by S. 247 
may fairly be interpreted to mean benefits which the 
minor would have enjoyed bj being made a partner if 
he were sui juris. {Kennedy, J. C. and Rupekand 
Bitaram, A. J. C.) TULSIDAS v. GaNGARAM 
GHAVSHAM Das. 18 S. L. R. 96 : 86 X. 0. 944 : 

A. 1. R. 192o S nd. 272. 
- S. 247 —Minor cannot become Partner by con¬ 
tract but may sue for Partnership benefits to which he 
has been admitted. 

Where a person is a minor and his father is an in¬ 
solvent and a firm in consideration of the services 
rendered to it by the father agree to have the minor as 
a partner in respect of a certain share, the minor does 
not become a partner. But the minor can maintain a 
suit for accounts and for his share of the profits. 1922 
P. C. 237 Foil. {Kemudy, J. C. and Rupchand 
Bilaram, A.J.C.) TULSIDAS z/. GaNGARAxM GHAN- 
SHaMDaS. 18 S. L. R. 96 : 86 I. C. 944 : 

A. I. R. 192j Sxnd 272. 

■■ • "““S. Retirement—No liability for sub’ 

sequent transactions. 

When a firm ceases to exist, but some of the part¬ 
ners carry on the business under the same name, the 
retiring partners cannot be made liable for any trans¬ 
action ntered into after the dissolution {Scoti-Smitk 
and Abdul Raoof, JJ.) BlCHHlA h.A'L v. MUNSHI 
Kam. 68 I.C. 932 .* A. I. R. 1922 Lah. 466. 

-S. 249 —Liability of partners for each other's 

acts. 

Partner is not liable for the action of other partners 
unless the same is on behalf of the partnership. 
{Prideaux, A. J. C.) SETH ABDE ALl 2 ;. ASKARAN. 

20 N. L. R. 140 : 84 I. C. 199 : 

A.I.R. 1924 Na^. 4U, 
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- S. 2bO—P,trlm'rs/iip rescinded cm the ground 

of fraud — Liahil'ty for lois 

\\ here a paitner'*hip is rescinded on the ground ol 
fraud, the partners at fault, cannot ask the other 
ners to contribute to the loss ^\luch may have resulted 
in the partnership. {,Scoii-Smith a d Leslie Jones^ 
//.) GOLA ^INGll V. llAKAN KaI. 

3 Lah. b. J. U 6: 3 U. P. L. R. (Lab.) 26 ; 

60 1. C. 709 : 23 P. W. R. 1921 

_S. 251 TradmC — Wh it is — Liability of 

partiieis for money homnvea by anothe> partner. 

Any partner in a trading firm has an intplied autho¬ 
rity to borrow money for the purposes of the business 
on the credit of the film. A firm would be a trading 

firm if its b. siness consists in buying and selling. In 

such a case there is no duty cast on the person who 
advances the money to make any further inquiries and 
the othf r partners are responsible though the borrow ing 
partner may misappropjiate the money. \Mulla, J.) 
bAKEMAL PUNAMCHAND Z'. K^PUKCHANI) PbNAM- 
CHAND. 2. Bom, L. E, 1093 : « Bom. 176: 

77 I. C. . 48 : A. I. R. 1924 Bom. 260. 

- S. 251 —Partnership — Money borrowed by 

■ • . . ^ ^ ^ 


partner and spent by him for partnership purposes 
Liability of the < th'r partners—Dormant partner 

£ A tent of liabiluy. , 

Where one member of a partnership borrows money 
on his own credit by giving his own promissory note 
for the sum so liorrowcd and he afterwards uses the 
proceeds of the note in the partnership business, of 
his own free will.wilhou being under any obligation 
to or contract with the lender so to do, the partnership 
is not liable for the loan. The ultimate use by a fiiro 
of money borrowed by a partner individually on his 
own credit does not make the firm liable for the loan- 
The circumstance that the firm obtains the benefit of 
a transaction entered into by one of its members may 
show that he entered into the contract as agent of the 
firm. But the fact is no more than evidence that this 
wa^ the case and the question upon which the liability 
or nonliability of the firm depends is, not wheincr Ihc 
firm obtained the benefit of the conl.act, but did the 
firm bv one of its partners or otherwise enter into the 
contract. {Mookerlee and Rankin, //.) 

DRA SaHU V. KaSEM Khan. 28 C. w. N. 824 : 

81 I. C. 613 : A. I. R. 192j Cal. 29. 

__._S. 2 b\—Surviving partner cannot bind hetrs 

of deceased partner or other partners by atknowledg- 
ment, in the absence of special authority, 

W' ere a partnership is dissolved by the death of one 
of the partners, the surviving partners cannot bind the 
representatives of the deceased partner by their ac- 
knowlegment of a debt of the firm, unless they are 
specially a<ithorised to do so. An acknowledgment 
made by one partner does not bind and the otht r Part¬ 
ners in the absence of proof that they authorised such 
an acknowledgment or payment, and such authonty 
cannot be presumed. 37 Mad 146 , Ref. \Baker^ J.C-) 
SHEONAKAIN 7 '. BaBHLAI.. 

85 I. C. 776 : A. I. E. 1925 Nag. 268. 

_S. 23 ' 1 —Theaufh.^rity of a partner to incur’ 

debts, or pay them fully or partly may be presumed 
from surrounding cireumst xnees. 

So far as the questicn for the authoiity of a partner 
to sign and endorse promissory nctes on behalf of others 
is concerned, it is quite nnneces. ary for the creditor to 
establish any specific autlioriiy in order to succeed. It 
is sufficient if such authority can be inferred from 
the surrounding circumstances, and any person having 
general authority to pay the amount of claim must 
necessarily have also authority to make part-payments 
to prevent me from becoming a bar to it. 
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Where the partners were severally in the habit of 
obtaining goods on the joint account and of selling 
in the same shop. 

Held ; that any one of them might bind the others 
by the promissory notes executed by him and by his 
endorsements of payments. KDu kvjo>th and Godfrey, 

/ / ) Rala Singh v, Babu Bhagawan Singh and 
yONS. 2 Rang. 367 : 84 I. t. 391 : 

A. 1. R. 1926 Rang. 30. 

8 . 251 —In absence of fraud one partner can 
release joint cause of action. 

Per Ktncaid, J. C. and Aston, A J.C. {/Kennedy, A, 
J.C. dissenting.) One partner may release a cause of 
action In which all ihe partners are jointly interested 
in the absence of fraud. 

Per Aston, A. J. C.—As a rule it is necessary for 
carrying on the busmess of a partnership in India, 
that a managing partner should have power to release 

causes of aciion even after the suit whether he h s 

signed the plaint or not and a Court will not set aside 
a release given by one partner unless fraud can be 
clearly established. 

Per RTennedy, A. J. C.-lt is not possible to lay 
down a rule which will generally empower all partners 
to bind the other members of the partnership by a com¬ 
promise or a rule to prohibit all partners from so bind¬ 
ing their fellow partners. The question in each case 

whether the act done by the pa* tner.> is one which is 

usual or necessary for the business of the partnership. 
{A'incaid, J. C.) {on difference between Kennedy and 
Aston, A./Cs.) MaNGALSENh. tlRMOF BHaGWAN- 

DAS PaRMANaND. 80 I.C. 583: A.I.B. 192o S nd 63. 

_8. 2j1 — Partner — Poiver to comprofntse suit 

^Consideration—Withdrawal of counter tlaim. 

Where a suit has been institutea on behalf of a 
firm, one partner alone has power to compromise the 

suit, provided he does not act in fraud of the other 

partners. The withdrawal by the defendants of their 
counter claim is sufficient consideration for the com¬ 
promise. (^Raymond, A, J. (T.) MaYADAS LaKHMI- 
i>Aa V. BHAGWANDAS PARMANAND. 

A. I. R. 1924 Sind. 41. 


-S. 251 —One partner can join in submission to 

arbitration. r • 1 

One partner has no power in the absence of special 
authority to bind the firm by submission to arbitration, 
b'.t each partner who does any act necessary for, or 
usually done in, carrying on business of such a part- 
neisliip as that of which he is a member, binds his co¬ 
partners to the same extent as if he 
agent duly appointed for that purpose and S. 100 
Contract Act, gives an agent, having authority 30 
caiTy on a business, power to do anything necessary for 
the purpose or usually done in the course of conduct¬ 
ing such business, l^Keune ty, J• C and Raymond 

A. /. C.) Firm of Khalsa Bros, v, Hariram Sri 
ram & CO. 17 S. L. R. 164: A. I. R. 1924 S nd 29. 

_S. 2 oZ—Partnership — Suit for accounts— 

Dissolution—far continues. 

Where a partnership is dissolved by the death of a 
partner, and a suit is filed for accounts the busme^ is 
lo be regarded as a continuing business up to the date 
of final decree. {Lord Parmoor.') HaJI HkDaYA- 

tulla V. Mahomed Kamil. 19 L. W. 426: 

34 M. t. T. 69 : 22 A. L. J. 882 : 81 I. C. 623 : 
(1924) M. W. N 660 : 29 C. W. N. 161 ; 
L. R. 5 P. C. 109 : A. I. R. 1924 P. C. 98 (P. C.). 

_S. 2bZ—Partner failing to carry out duties 

imposed on him—Suit for dissolution—Partner is not 
liable for probable loss. 
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One partner is not liable, in a suit for accounts upon 
a dissolution of partnership, for the probable loss 
sustained by the firm owing to the neglect or failure 
of one partner to carry out the duties imposed upon 
him by the partnership agreement to the prejudice of 
the firm’s business. {MacUod, C. J. and Coyaiee^ /.) 

Mahadev Vitho Paul z' Ganoo changoo 
PaTIL. 87 I. C. 735 : 27 B. L. R. lOO : 

A. I. R. 1925 Bom 324. 

-S. 258— Mart gage to firm-/Release of property 

is useless unless executant is authorised by all part¬ 
ners, 

A partnership firm is not a legal entity like a limi¬ 
ted liability company. Consequently a conveyance to 
the firm operates as a conveyance to the individual 
partners. Release of property mortgaged to a firm as a 
whole is useless unless it is known who the individual 
partners are and whether the executant of the release 
is authorized by them to act on their behalf. Case law 
discussed. (^Marten and Kincaid, J J.) UlRACHAND 
AMERSEY V. Javgopal Gangabisham. 

49 Bom. 245 : 26 B. L. R. 1049 : 89 I. C. 553 : 

A. I. R. 1923 Bom. 69 
'—Ss. 253 and 257— Partnership — Duration — 
Dissolution—IVhat constitutes—Business carried on 
after dissolution—Liability to account. 

In the absence of any term agreed upon by the par¬ 
ties any partner may determine the partnership at any 
time on giving notice of intention to do so. The dis¬ 
solution takes place as from the date of the commu¬ 
nication of the notice. If persons intending to retire 
from the partnership business continue to take things 
from the business and to associate otherwise with its 
work a presumption may be drawn in favour of the 
continuance of the partnership. The accounts on a 
dissolution of partnership have to be taken for the 
benefit of all the partners concerned and there must be 
a full enquiry into them irrespective of the relief 
sought for in the plaint. If a partner without the per¬ 
mission of the other partner carries on a competing 
business w th the firm, he must account for and pay 
over to the firm all profits made by him in such busi¬ 
ness and also make compensation to the firm for any 
loss occasioned thereby. The rule is not however ap¬ 
plicable to a different business though the same 
knowledge and information may be useful in both. 
{Mooher/ee and Panton, J/.) PULIN BEHaRI KOY 

V. Mahendra Chandra Ghosal. 67 I. C. 10 : 

34C. L. J. 40>. 

-S. 253 —Partnership of joint family manager 

and a stranger, dissolves on the manager\ death. 

Where the manager of a joint Hindu family enters 
into a partnership for the family benefit with a person, 
a stranger to the family, the partnership is dissolved 
on the death of the manager in the absence of any 
agreement with the survivors, who have no right in 
such a case against the ether partners even to sue for 
any assets received by them subsequently to the disso¬ 
lution of the partnership. (1922 P. C. 115 . Foil.) 
iBaher,/.C.) SeTH RaMBHAN Z'. PRAYAGD^S. 

7 N. L. J. 195 : 20 N. L. E. 49 .- 78 I. C. 198 : 

A. I. R. 1924 Nag. 263. 
— S. 253— Dissolution—Rights inter se— Capi¬ 
talist Partner—Position of. 

A capitalist partner has no right of pre-eminence or 
superiority to compel working partners to submit to a 
sale of their rights on such terms as he should pres¬ 
cribe. On dissolution, in the absence of a contract to 
the contrary every partner has a right to have all 
partnership property sold, and after discharging all 
debts, have the balance divided according to their 
shares. No partner has a right to insist that any 
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particular item should remain unsold and that it 
should either remain unsold or allotted to one at an 
arbitrary value. {Rupchand Bilaram, A. J. C.) 
AMKITLAL GULABDAS V. DERSI JAiM/»L Vora. 

89 I. C. o77 (6). 

-S. 253— Thai partnership formed for parti¬ 
cular puf'pose continues till the purpose is served, is an 
Lnglish principle —.V. 253 doiS not contain such provi¬ 
sion. 

There is no provision in S. 253 , similar to the Eng¬ 
lish Law that if a partnership be entered into for a 
single adventure or undertaking an agreement that the 
partnership shall last until the termination of the under¬ 
taking or adventure will be inferred. (^Raymond, A. 
J. C.) HeMRAJ KANJI V. TOPAN VJSHINJI. 

A. I. R. l92o S.nd 300 

-^S. 253 (6)— One partner assigning his in¬ 
terest to a third party—Assignee cannot claim accounts 
from other partners nor can he sue for dissolution. 

If one partner assigns his share to an outsider with¬ 
out the consent of his partners during the existence of 
the partnership, no immediate rights accrue to the 
as-ignee as again&t the other partner?, the assignee 
only having a right against his assignor. One partner 
cannot by his action introduce a third party without 
the consent of the other partners, so as to give the 
third party a right to interfere in the management of 
the business or to ask for an account. It is only when 
dissolution occurs that the right of the assignee arises 
to take action in the same way as his assignor could 
have done, to claim an account as from the date of 
the dissolution. But it is the assignor and not the as¬ 
signee who can sue for dissolution. 10 Cal. 669 Dissen¬ 
ted from. {Macleod, C.y. and Crump, J ) DHaNAJI 
JHELaJI V. Gulabchand Pana 87 I. C. 812 : 

27 B. L. R. 409 : A. 1. E. 192a Bom. 347, 

-^S. 2j3(7)— One Partner neglecting partner¬ 
ship business is not enough to dissolve partnership. 

There is no provision in law for a dissolution of the 
partnership being brought about merely by one partner 
neglecting to do anything further towards the carrying 
on of the objects of ihe partnership. A partner can 
retire, but that retirement can only be by and upon 
notice to the other side. K^Sulaimm and Boys, J J.) 
Chunni Lal V. Sheo Charan Lal. 47 All. 7o6 : 

23 A. L. J. 725 : L. B. 6 A. (C.v.) 362 : 

89 I. C. 122 : A. I. R 1925 Ail. 787. 

- S. 253 (7) and i.lO')— Construction — Dissolu¬ 
tion—I nfant — Liability. 

S. 253 ( 7 ) and (lo) are subject to the qualification, 
viz., ‘in the absence of a contract to the contrary” 
which may be made expressly or by conduct. Tne 
stoppage of business or refusal to supply capiial by a 
partner canno. be treated as a dissolution of the firm. 
The question whether there has been an abandonment 
depends upon the facts of each case. An infant in¬ 
heriting his father’s share in the partnership is liable 
for his father’s personal liabilities only to the extent of 
the assets inherited by him and as regard* the liabi¬ 
lities of the firm since the death of the father the 
minor is not personally liable but his share only is 
liable. CUfooher/ee and tValmsley, JJ.') HaraMO- 
HAN PODDAR v. SUDARSON. 66 I. C. 811 : 

25 C. W. N. 847. 

S. 253 (10)— Joint family business continued 
(ifter partition—Death of one partner dissolves part¬ 
nership. 

Where subsequent to the partition of a Hindu joint 
family, the family business is carried on jointly by two 
of the members on the one side and another member 
on the other, the death of the latter di.ssolves the part* 
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ner>hip. {.\/e,jrs, C. /. Mukerh, /.) SaWAUATH 

Ram V. Ka.M HaI.T.ABH. 23 A. L. J. 62) : 

6 L. R. A. ^C,v.) 465 : 89 I. C. 27 : 47 All. 784 : 

A. I. R. 192j All. 595. 
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that the Court could infer from that that the 
business of the partnership could not be carried on at 
profit and that it would only be carried on at a loss 
and therefore the suit was not premature. {Macleod^ 


. X. x\. AAA. wwv* - • 

- Ss. 23 (10) and 239 ..S<* f , f'- ISMAYAI, 


V. 


J,/_ Buumss cotUinucii I'Y heirs—Legal effect. 

\Vhen the sole proprietor of a firm dies, his heirsii - 

herit the stock-in tiade, outstanding dues, good will, 

etc., but they do not tfso facto become partners of the 
hrm’ before a partnership can come into existence 
there must be an express or implied agreement between 
the heirs that the old firm should be continued. Such 
ana-^reement might be inferred from the fact that the 
firm^^was allowed to carry on business even after the 
death of the sole pioprietor. but in the absence of 
any such evidence it would not be just to presume tne 
heirs became p.oiners, { Snlannau. J f) ® 

V. Samuel Fit/ He ( o. L. R. 6 A. a 3 : 89 I. C. 22 : 

23 A. L. J. 961. 

_S. 2-3 (.10)— Family partnership — Death 

does not dissolve. . . 

Where a partnei>ltip Cf)nsists of members of a joint 
Hindu family, it i- not di soUed by the death of any 

J . - • It 


Nariman RustomJi Mehta. 

A. I. E. 1924 Bom. 67. 

S 9o4 —Partnership dissolution‘■■Lunacy of 
partner^ tvhelher ipso facto dissolves partnership. 

An order of Court is necessary to dissolve a partner¬ 
ship on the ground of the unsoundness of mind of one 
of the partners. The unsoundness of mind of a partner 
by itself does not dissolve the partnership. {^Sander- 
soHy C. J. (i»d Bucklandt J.') JAGAT CHANDRA 
bH xttachakyva V . Gunny HaJee Ah.vied. 

30 C. W. N. 11. 

S. 264— Partnership for term—If can be dis- 
( solved before expiry of term—Period expiring pendente 
lite— Insolvency—Effect of. 

Even when a partnership is entered into for a fixed 
term a decree for dissolution may be passed when the 
mutual confidence which the partners had in each 
other originally has ceased. A partnership instituted 


y. ,t not cii soueu pi™ to "he expiry of the term can still be decreed, if 

of the partners, as a term expired during the pendency of the suit. If 

narily to be inferrc.l. mo, . iKa. ckU thp nlniniiff becomes insolvent, it is 


Fakir c hand ?■. n.anug Kam. 74 i. c. 72i 

A. I. R. 1924 All. 277. 

_ s. 25S (10)—Partnership —Death of a part¬ 
ner — Representatives, rights ot 

In the absence of special circumstances to the con¬ 
trary, the represeiitatives of a deceased partner are en¬ 
titled to a share in the profits made out of tlie business 
since the death of the partner and continued by the 
survi\ing partner. (Mookeriec and Bitckland. JJ.) 

Mahammad Kamil HaJi Hedayatulla. 

33 C. L. J. 411 : 64 I. C. 861 ; 48 Cal. 906: 
26 C. W N. 463 : A. I. R. 1922 Cal. 122. 

__ S. 2,S (10)—Seope of. 

The principle underlying the section is that where 
the partners agree to continue the partnership even 
after the death of the original partner, the suit for 

accounts with the widow is not barred under Limita 

tion Act, Art. 106 . (Abdul Raoot and Abdul Qadir, 
//.) HaRI CHAND JUGAL KISHORE. 

5 L. 1. J. 56 : 68 I. C. 722 : A.I.R. 1922 Lah. 349. 

_S. 2j3 (10)— Interpretation of. 

S, 253 , clause ( 10 ) of the Contract Act which pro¬ 
vides for the dissolution of a partnership on the death 
of a partner must be road as qualified by the interlo¬ 
cutory words “in the absence of any contract to the 
contrary/* {Abdul Rnoof aftd Abdul Qadtr^ J J*) 

Hari chand r. Jugal Kishore. 5 L.L. J.5d : 

68 I. c. 722 : A. I. R. 1922 Lah. 349 

_S. 253 (10)— Agreement to ccmtiniu’ partner¬ 
ship. . . . 

An implied agreement to continue a partnership 

even after the death of one of the partners operates to 
prevent the termination of the partnership on the 
death of a partner. (Kennedy J. C. and Lvoo, 

A /. C.') Tanumal r. Gangaram. 

A. I. R. 1925 Sind. 103. 

_S. 2H~Suit before the termination of part¬ 


nership term—I f premature. 

By a partnership deed the partnership was to la'^t 
from ist January 1915 till December, 1919 . The 
plaintiff’s suit for dissolution and accounts was filed on 
the 20 lh November, 1919 . Various allegations and 
counter-allegations had been made in the pleadings 
and in the evidence and from these it was perfectly 
obvious that there was a state of feeling existing 
between the partners which rendered it impossible for 
tl)e partnership to be continued with any advantage. 


pending the suit the plaintiff becomes insolvent, it is 
only the Official Receiver that can continue the suit, 
(Abdul Raoof and iVIariineau, J J.) TULSI RAM v. 
DINA Nath. 86 I. C. 333. 

-S. 254 ii) — Mere institution of insolvency 

proceedings against partners does not dissolve partner¬ 
ship. 

The mere institution of insolvency proceedings 
against the partners of a firm or even the adjudica¬ 
tion of a partner does not by itself dissolve the part¬ 
nership. (Rupdiand Bilaratn, A. J- C.) HaRNAM- 
DAS V. FIRM OF MaYADAS LAKHMICHAND. 

87 I. C. 905 : A. I. E. 192j S nd 310. 

-S. 262_ Declaration that partnership has 

ceased makes S. 262 inapplicable. 

The petition of the co partner preferring a claim to 
a half share and consenting to a release of his half 
share only and agreeing to the sale of the half share 
of his partner’s son in execution of the decree for the 
personal debts of the latter’s father amounts to a 
declaration that the partnership had ceased and has 
the effect of divesting the said half share of the move¬ 
ables of its character as partnership property and to 
such property the provisions of S. 262 . Contract Act, 
relating to partnership properly would no longer apply. 
(Walmsley and M. N. Mukerii. //.) DwaRKA DaS 
MARWARIi' JADAB CHANDRA. 61 Cal. 761 : 

39 C. 1. J. 439 : 28 C. W, N. 704 : 78 I. C. 731 : 

A I. R. 1924 Cal. 801. 
-S. 262— Property of partnership—Right to 

dispose of-^Rights of creditors 

Although partnership property has annexed to it a 
paramount liability for partnership debts, yet there is 
nothing in law which prevents partners from disposing 
of it as they like or allowing it to be treated as the 
sole property of one partner and obliges them to pre¬ 
serve it as partnership property for the benefit of the 
creditors of the partnership. Any disposition of the 
property by the agreement of the parlneis is effective 
unless made with a view to defraud the creditor, and 
the creditor is not entitled to be consulted in the 
matter. (A'otival. A. /. C.) JAMNADAS v. RaMA- 
DHAR. I® N- ^6® : 64 I. C. 719 : 

A. I. B. 1022 Nag. 70. 

_S. 203^Partnership disso/ved^Presumptiou 


of agency does not exist. 

The presumption of agency does not exist in the 




1841 


CIVIL, CRIMINAL & REVENUE 


1842 


CONTEACT ACT (IX OF 1872), 8 . 263. 

case cf a partnership which has ceased to be a going 
concern. 10 Bom. 358 , Foil. 32 All. 51 , Dist. (Baket y 
J.C.) SHEONARAIN BABULAL. 80 X. C. 776 : 

A. I. E. 1926 Nag. 268. 
■» S. 263— Profits aftor dissolution of partner- 
skip property. 

Where the account books produced unmistakeably 
proved that the order for the purchase of goods was 
made on behalf of the firm and further that the pay¬ 
ment of the price in two instalments was also made on 
behalf of the firm : but by mere accident, the goods 
were received after the dissolution of the partnership, 
held on principle of equity the pla.ntiff is entitled to 
his share of the profits made by the defendants in 
selling the goods in question. It may be that the 
terms of S. 263 of the Contract Act do not cover the 
case in its entirety. iPyazir Hasany A. J. Cf) JANKI- 
RAM V. PT. SaMESHAR PRASAD. 9 0. L. J. 699 ; 

74 I. C. 324 : A. I. R. 1923 Ovdh 23. 

' " " S. 264— Applicability to persons who dealt 

with the firm after dissolution of partnership. 

S. 264 of the Contract Act applies not only fo per¬ 
sons who dealt with the firm before the dissolution 
but also to persons dealing with the firm after the 
dissolution or change of partners. (Sanderson, C. J. 
and Buckland, J.) JaGAT CHANDRA BHATTA- 

CHARYA V , Gunny Hajee Ahmed. 30 c. w. N. ii. 

--S. 264—“ Persons dealing with a firm — 

Meaning of—Scope of — Estoppel. 

The expression “ persons dealing with a firm ” indi¬ 
cates only such persons who have been in the habit of 
dealing with the firm previously. The section does 
not contemplate such persona who deal with a firm 
for the first time after the retirement of son:e of the 
partners. S. 264 is an illustration of a particular form 
of estoppel by conduct and a person is not entitled to 
take advantage of it unless the facts raise a presump¬ 
tion that the absence of notice excited in him a belief 
which caused him to do something that he would not 
otherwise have done. The section must not be con¬ 
strued as an absolute proposition of law, but must be 
read with S. 115 of the Evidence Act. (Scott-Smith 
and Abdul Paoofy J J f) BiCHHIA LaL Z'. MUNSHI 
Ram. 68 I. C. 932 : A. I. E. 1922 Lali. 466. 

-- — -S. 264— Third parties dealing zoit/i firm 

without notice of dissolution. 

In the absence of notice, express or constructive, 
given of dissolution of a partnership, it is clear that, 
third parties who deal with it are entitled to assume 
that the partnership still continues. .(SPencer and 
OdgerSyJJ.') MAHADEVA lYAR v. RaMAKRISHNA 
REDDIAR. (1926) M. w. N. 707 : 60 M. L.J. 67 

——-S. 264— Dissolution of partnership — Notice — 

Publication. 

In the case of old customers of a firm the mere 
publication of notice of dissolution in the public press 
is not sufficient to relieve a retiring partner from liabi¬ 
lity. 8 C. 617 , Foil. (/leald, J.) EZEKIEL THE 

RussA Engineering Works, ltd. 

1 Rang. 47 : 2 Bur. I. J. 46 : 74 I. C. 16 ; 

A. I. E. 1924 Rang. 133. 

CONTRADICTORY STATEMENTS—Penal 
Code, S. 193 . 

CONTRIBUTION. 

See also ( 1 ) CONTRACT ACT, SS. 69 AND 70 . 

( 2 ) T. P. ACT, S. 82 AND 95 . 

- -^ M csnc profits—Joint decree — Liability -»/' 

each iudgment-debtor to contribute. 

The doctrine that no suit for contribution lies be¬ 
tween tort-feasors does not apply in its full extent to 
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CONTRIBUTION. 

India. If it does apply, it applies only where it 
must be presumed that the party in default knew that 
he was committing an unlawful act or the act is one 
of an obviously illegal character. It is obviously 
equitable in the case of a decree for mesne profits 
against parties who were in joint possession that a per¬ 
son who had to satisfy the entire decree should be able 
to recover his share Irom his co-defendants, unless 
there has been something in his conduct to deprive 
him of this right. (Daniels and Neave, JJf) bHEO 

Ratan Singh Kar.an Singh. 22 A. L. J.788 : 

L R. 6 A. 671 : 46 All. 860 : A. I. R. 1924 All. 8o7. 

■ - Costs — Co-defendants — Joint decree—Effect 

of. 

Where two or more persons join in an attack or in a 
comm<»n defence in an action, there is at least an 
implied contract that they will share the gain or the 
loss. At any rate equity will infer such a contract and 
there is a prima fade right of contribution among the 
litigants so joining in an attack or defence. But it 
may happen that the defendants to u suit may have 
different, antagonistic and exclusive defences and in 
such a case in the absence of a contract or some 
equity between them there will be no contribution. 
Cases on the subject reviewed. (Pyves and Stuart, 
JJ.) J‘ARSOTTAM DaS KCLAPURI v. LaCHMI 
NARAIN. 46 A. 99 : 69 I. C. 688 : 20 A. I. J. 890 : 

A. I. R. 1923 All. 67. 

- ~'“—^Co’!udgment-debtor%'-~Extent cf liability inter 

se — Proof of. 

In a suit for a contribution as between co-judgment- 
debtors the latter may show the extent of their liabi¬ 
lity, and the decree in the prior suit does not operate 
as res judicata in this respect. (Ryves and Gokul 
Prasad, JJ.) ITWARI LaL v. MaTA PRASAD. 

L. R. 3 A. 425. 

■ — Costs-^Partition suit - Co’defendants. 

A suit for partition was equally contested by all the 
defendants. The defence failed and the suit was 
decreed with costs against all the contesting defendants 
jointly and severally. The decree was executed and 
costs were recovered against one of the defendants who 
sued the others for contribution. Held, the plaintiff 
was entitled to contribution from his other co-defend¬ 
ants unless facts could be proved which would be 
considered sufficient to defeat the equity. 26 M. 373 ; 
32 A. 485 ; iS Ch. D. 236 Kef. (Macleod. C. J. and 
Crump, J.) KESHAV VITAL 7-. HaRI RamKriSHNA. 

48 Bom. 351 ; 80 I. C. 626; A. I. R 1924 Bom. 818. 

- Money wrongfully retained by defendants — 

All defendants etfually liable to plaintiff. 

The plaintiffs-donees under a sanad claimed 
Rs. 456 - 1-0 with interest, being the amount rightly re¬ 
covered by the village authorities as assessment in 
respect of the lands in suit, but wrongfully retained by 
the defendants representatives of the donor in respect 
of the years i 9 ’‘io 11 - 12 . The defendants to the suit 
included (defendant 14 ) one of the executants of the 
sanad. The other defendants were either representa¬ 
tives of the other executants of the document, or pur¬ 
chasers of their shares in the inam. The trial Court 
decreed plaintiffs’ claim for Rs. 456 - 1-0 and costs to 
be recovered from defendant 14 , personally, and from 
the estates of the other deceased executants. The 
essential part of the document was as follows ; —“The 
terms of the lands so given are—(i) Exemption of 
the assessment of the sale lands has been made in 
favour of you and your heirs. ( 2 ) In case there is 
any obstruction made by Bhaubands in respect of the 
inam of 70 bighas and in case you have occasion to 
pay the assepment, we will pay it. If you have to 
pay it, the said sum of assessment will be paid by us 
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without reference to each other. ’ Held., that the plain¬ 
tiffs were entitled to a decree for the amount claimed 
by them in this suit against all the defendants and not 
only against defendant 14 . i^Shuh, A. C . J. and 
Coyaice, /.) KaMCHAN URA MADHOVRaO t/. TrIM- 
BAK SkIDHAR. 2a Bom. L- R. 1074 : 

A. I. R. 1924 Bom. 1.2 
Cc-!e'ra —Suit for coniributton of omount 
paid under rent decree—Defendant can claim set-off of 
amount paid by htm previously thonsh the claim be 
barred by time. 

In a suit for contribution by a co tenant who has 
paid off a rent decree in order to save the joint hold¬ 
ing from sale in execution, the defendant co-tenant is 
entitled to put forward a claim by way of set off in 
respect of paynjents of rent made by him on 
behalf of the plaintiff, though the claim to set off be 
barrsd by time* {^Pearson ctid C hakrdvcrti JJ*/ 

Abdul Majid v. kulsum Bibi. 88 I. C. 696 : 

A. I.R. 1925 Cal. 1146. 

- Suit for—Joint decree — Propriety. 

In a suit for contribution against two persons who 
are judgment-debtors along with some others, a joint 
decree against the two defendants should not be pass¬ 
ed. {Madhavan Nair, /.) NAIWALE SULAlMAN 

ALi Khan zv M. Venkatanarayana Garu. 

22 L. W. 319. 

— —- Co-sharer—One sharer paying G<n>ernment 

revenue has a right to contribution and he has a charge 
on the revenue of others even in cases governed by 
Madras Estates Land Act- /.imitation Act, Art. 132 

— Madras Estates Land Act, S. 5 . 

Where one of two or more co-sharers owning an 

estate subject to the payment of revenue to Govern¬ 
ment pays the whole revenue in order to save the estate, 
he is by the operation of law entitled to a charge upon 
the share of each of his co sharers for the realisation 
of the latter’s share of revenue and therefore a suit by 
him brought more than three years after the payment 
is not barred by limitation as it is a suit to enforce a 
charge and comes within the scope of Art. 132 of the 

Limitation Act, even where the case is 

the Madras Estates Land Act. 26 Mad. 606 (.1*. B J 
Foil iPhilltps, /.) N. KOTAYYA Z'. K KOTAPPA. 

(1925) M. W. N.722: 23 L. W. 178 : 

A. I. R. 1926 Mad. 141 : 49 M. L. J. 117. 

__ Co-sureties— Counter-security taken by one of 

several sureties—Benefit of. 

Where the defendant, a surety, has received from 
the principal debtor a counter-security for the bability, 
which he undertook jointly with the plaintiff he is 
liable to bring in for the benefit of the plaintiff and 
his co sureties whatever he has received from that 
source KPhUUps, J.) MUTHUSAMI NAIDU 

— - J pint-tor t'feasors—Who are — Failure to 

prente common defence set uP—Effect of. 

Where a number of defendants in a suit fail to con¬ 
vince the Court that the defence set up is true, they 
cannot be treated as joint tort feasors and a suit for 
contribution as bet.veen them is maintainable 
Quaere r If there can be no decree for contribution 
among the joint tort-feasors? {_Jackson, J.) RaJa 
GOPALA lYER V. THATAYYA ARUNACHALA AIYAR. 

20 L. W. 200 ; (1924) M. W. N 676 : 
88 I.C. 17 : A. I. R. 1924 Mad. 829 : 47 M. L. J 305, 

_ .Joint tort-feasors—No contribution—Scope of 

To defeat a claim for contribution among co-defts. 
It must be shown that the defts. in the former suit 
were wrong-doers in the sense that they knew or 
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ought to have known that they were doing an illegal 
and wrongful act. In that case no suit for contribu¬ 
tion would lie. But, on the 01 her hand, if the defts. in 
the former suit were not guilty of a wrong in that 
sense, but acted under a bona fide claim of tight, and 
had reason to suppose that they had a right to do 
what they did then, no doubt, they might have a right 
of contribution inter se. {^Hallifax, A. J. C.) JHIBU 
V. BaLaJI. 16 N. L. R. 75 : 7 N. L. J. 30 : 

A. I. R. 1923 Nag. 2 6 . 

- Suit by certain heirs of an estate against 

trespasser - Person recovering estate by compromise 
for entire body of heirs on payment of money can re¬ 
cover proportionate amount and costs from othe*- heirs. 

Where an estate is recovered by certain heirs for 
the benefit of themselves and the entire body of heirs 
from the hands of a trespasser on payment of certain 
money as pirt of a bema fide compromise ard the 
costs of the suit, they are entitled to a contribution by 
the other heirs in proportion to their share. {Watir 
Hasan, A. J. C.) DUNYA SINGH v. GaNGA DhaR. 

2 0. W. N. 684 : 90 1. C. 408 : A.I.R. 1925 Oudh 6j0. 

- Co-defendants—Joint decree for damages for 

allowing cattle to graze crops—All defendants are 
liable for contribution. 

A joint decree is sufficient to support a suit for con¬ 
tribution by a defendant who has paid more than his 
share, unless the persons sued can show some equity 
rendering it unjust that contribution should be allow¬ 
ed against them. Scmble : The rule in Mcrrywealhtr 
V. Nixon, 8 T. R. 186 , is not applicable in 

India. 43 A. 77 ; 24 O. C. 148 ; A.I.R. 1923 All. 67 ; 

A.I.R. 1924 All. 857 and 5 Cal. 720 , Ref. to. {^Daniels, 

J. c.) Karya Singh v. Shiva Katan Singh. 

12 0 . I. J. 243 : 86 I. C. 913 : 2 0. W. N. 196 : 

A. I. R. 1925 Ondh 408. 

- Co-defendants^One not contesting and the 

other contesting—Former is liable for costs only to 
the extent of ex parte pleading. 

Wheie there are two defendants cne of whom con¬ 
tests the suit and the other allows the suit to be 
decreed ex Parte against him the latter is liable to 
contribute costs of the suit to the extent of ex parte 
pleading and not contentious pleading. ^Dalal, /.C.) 

MahraJ din v. Balbhadar PERSHAD 

12 0. L, J 265 : 85 I. C. 481 : 2 0. W. N. 8 ; 

A. I. B. 1925 Ovdh 403. 

- .— Cost—Joint decree for. 

A suit for contribution lies between judgment- 
debtors against whom a joint decree for co.-.ts has 
been passed. {^Lindsay and Daniels, A. J. C*j.) 
Bhagwandas V. RaJpal Singh. 63 I. c. 276 : 

24 0. C. 148. 

CONTRIBUTORY LIABILITY. See TORT. 

CONTRIBUTORY NEGLIGENCE. 

( 1 ) Railways act. 

( 2 ) Tort—Negligence. 

CONVERSION. 

See alsoi^l') CaSTE DISABILITIES REMOVAL ACT. 

( 2 ) Hindu Law—Succession. 

( 3 ) Mahomedan Law. 

- Judgment—Effect of title. 

Where a decree is satisfied, then alone a judgment 
in conversion passes the property. Distinction be¬ 
tween detinue and conversion in English law conadei- 
ed. (^Schxvabe, C. Oldfield and Ramesam, //.) 
SlNNAN CHETTY V. ALAGIRI AIYAR. 18 I. W. 646 : 
46 Mad. 8 2 : 77 I. C. 580 : (1924) M. W. N. 8 ; 
A. I. R. 1924 Mad. 488 ; 45 K. L. J. 518 (F. B.). 

CONVEYANCE. 

See (I) Deed. 
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CONVEYANCE. 

( 2 ) T. P. ACT, SS. 8 AND 54 . 

Part-pkrformance. 

CO OCCUPANT. 

Sea (i) co-sharer. 

( 2 ) Occupancy holding. 

CO-OPERATIVE SOCIETIES ACT (II OF 1912). 

-S. 24—3*. 24 cannot be called to aid except in 

liquidation procetdings under S■ 42 . 

A judginent-debtor cannot call in aid provisions of 
S. 24 as an answer to the claim of the decree holder 
to execute the decree since it applies only in liquida¬ 
tion proceedings under S. 42 . (^Greaves and Graham, 

yj.) Kudratulla Sarkar z'. Upendra Kumar 
CHOWDHUKY. 40 C. L. J. 254 : 84 I. C, 999 ; 

A. I. E. I92j Cal. 203. 
——S. 40 and R. 10— Obiect of — Disputes be¬ 
tween society and members—Cognizaftce by Civil Court. 

The object of the Co-operaiive Societies Act is to 
encourage thrift, self-help, co operation among the 
agriculturists, artisans and persons of limited means, 
and it would be impossible to attain these objects if 
these people for the settlement of their disputes have 
necessarily to undergo all the troubles and worry of an 
extensive and protracted litigation. In the case of a 
dispute between a society and a member the substitu¬ 
tional remedy provided under the rules in the shape 
of a reference to the Registrar must be availed of and 
the common law remedy by an action in a Civil Court 
must by necessary application be deemed to have been 
taken away. {.Abdul Raoof and Afoti Sagar, y/.) 
THE Zamindara Bank, Sherpur Kalan v. Suba. 

71 I. C. 722 : A. I. B. 1924 Lah. 418. 
- —S. 42 ( 6 ) — Scope. 

S. 42 ( 6 ) is intended to prevent litigation in the 
Civil Courts in regard to the validity of the actions 
and decisions of a liquidator under the Act except in 
respect of certain specified orders which are appeal- 
able to a District Court or which may be enforced as 
decrees of Court. It was never intended to preclude 
a suit by a person against a fellow-member of the 
society when the plaintift’s property has been utilised 
by the liquidator'in the payment of the dues owed by 
the defendant. {Duckworth, y.) MaUNG PO MaunG 
V. MAUNG AUNG PAN. 2 Bang. 325 ; 84 I. C. 964 : 

3 Bur. L. J. 191 : A. I. B. 1925 Bang. 38. 

' — S. ^3~~Rules ufuler, by the U.P. Government 
— R. 20 —Reference to arbitration utuier C. P. Code, 
Sch. II—Rule does not cover. 

A reference to arbitration under the provisions of 
the second schedule of the Civil Piocedure Code is 
entirely distinct from the procedure contemplated by 
R. 20 of the Rules. {Ryves atui Daniels, yyf) GOPA 
Nath v. Ram Nath. 47 All. 374 : 23 A. L. J. 129 : 

L. B. 6 A. (Ciy). 208 : 86 I C. 585 : 

A. I. B. 1926 All 3j6. 

■ ■ ■ S. 43— Rules framed under Rules 31 and 34 

—Award under the rules—Application to Civil Court 
to enforce award as decree—Transfer of aecree. 

Rules 31 and 34 framed under S. 43 of the Co¬ 
operative Credit Societies Act provide that awards 
shall be enforceable as decree of a Court having local 
jurisdiction if application is made to it to enforce it. 
A Court having a power to execute an award can 
transfer it for execution {Macleod, C. y.) JAIRAM 
V. NaWROJI. 24 Bom. L. B, 909 : 46 B. 887 : 

66 I. C. 212 : A. I. B. 1922 Bom. 449 (2). 
- —S. 43 (2 )—** Business** includes election of 

officers. 

Having regard to the very wide form in which S. 43 
and the rules made under it are couched, it should be 
held that the word “business” was not intended to be 


COPIES. 

Confined to money business. Ihe election of its offi¬ 
cers is certainly a part of the business of the society 
and the inteniion of the Act was that this and any dis¬ 
pute of a similar character should be referred for the 
decision of the Registrar or the arbitrator appointed 
by him in accordance with the rules made under S. 43 
and not to the Civil Court. {Ryves and Daniels, yy.) 
Gopa Nath v. Ram Nath. 47 All 374 : 

23 A. L. J. 129 : L. R. 6 A. (Civ.) 208 : 86 I. C. 585 : 

A. I. B. 1923 All. 356. 

-S. 43 (2) (1)— Scope and applicability — 

Director ani Society—Dispute between, arising out of 
particular transaction—If within section—"Touching 
the business of a society*' — Meaning. 

The words “ touching the business of a society ” in 
S. 43 ( 2 ) (I / of Act II of 1912 are not confined to 
disputes in connection with the internal management 
of the affairs of a society or disputes in regard to prin¬ 
ciples which would regulate the conduct of the busi¬ 
ness thereof {Mookeriee and Chotzner, yy.) 
BHUBAN MOHINI DaSI KUMUDBULA DaSI. 

28 C. W. N. 131 : 39 C. L. J. 140 : 

A. I. R. 1924 Cal. 467 

■ -—S. 43 (2) (1)— Dispute between society and its 
officer. 

A dispute between a member who happens to be an 
officer of a co operative society and the society in 
regard to sums of money entrusted to the former for 
purchase of certain articles is within S. 43 ( 2 ) (/) of 
the Act; A dispute between a member who happens 
to bean officer of a co operative society on the one 
hand and the committee or an officer thereof on the 
other lalls within the words of the section. {Krish- 
nan and Venk.itasubba Rao, yy.) DaSARATHA RaO 
V. CHEVVURU Subba Kao. 17 L. W. 346 : 

(1923) M. W. N. 222 : 72 I. U 838 : 
32 M. I. T (H.C.) 321 : A. I. B. 1923 Mad 481 : 

44 M. L. J. 382. 

-S. 43 (2) {l)-~Registrar can pass award 

against sons of deceased member as representing his 
estate^ but not personally. 

The Co-operative Society has complete power to 
refer any matter in dispute between them and the 
estate of a deceased member to the arbitration of the 
Registrar. But theie is no power in the Registrar of 
Co-operative Societies to compel strangers to appear 
before him unless they are sued as representing the 
estate of a deceased member. So, if the Registrar 
passes an award against the sons of a deceased 
member personally, the Civil Couit has complete 
jurisdiction to set aside the aw ard. {Dzs and Ross, 

yy.) Mahabir Prasadz/. Basudeo Narayan. 

6 P. L. T. 4u2 : 88 I. C. 671 ; l92o P. H. C. C. 231 : 

A.I.B. 1925 Pat. 575. 
CO-OWNER. See also Co-SHaRER. 

' — Biectment suit—If all necessary parties. 

In a suit in ejectment by one co-owner against a 
third party, the other co-owners are not necessary 
parties. {Rupchand Bilaram, A.y.C.) MaHOMED 
FaruG V. SiDIK. 79 I C. 69 : A. I. R. 1925 S.nd 86 . 

- yoint wall—Rights of. 

When two persons are joint owners of a wall, one 
of them cannot by building over the whole wall deprive 
the other of bis right to the use of it. {Addison, /.) 
Ata Muhammad ^. NuR ahmad. 89 i, c. 746 • 

A. 1. B. 1925 Lab. 642. 
CO-PAECENEB. See HINDU Law. 

COPIES. 

See (i) Evidence act, S. 65. 

(2) Limitation act, S. 12. 
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CO-PLAINTIFF 

CO PLAINTIFF. 

(i) Practice. 

(3) CIV. Pro. code. 

CO-PRISONER. EVIDENCE OF. See EVIDENCE 
ACT, S. 30 

CO PROPRIETORS. A-tV CO-SHaRERS. 

COPYRIGHT- AVc- .i/io COPYRIGHT ACT (III OF 

• 914 )- 

- Compilation from other works ^Compiler has 

copyrii'ht. 

Though a book is a conjpilation from other works, 
and is not original, the fact that its contents have 
been arranged on a new plan will give the compiler a 
copyright in the book. {Baner/i and Go&til Prasad^ 

jj ) Firm of sheikh Chagoor Raksh t. Jwala 
PRASAD. 43 All. 412 : 61 I. C. 394 : 19 A. L. J. 180. 

_ ——Sale of song's—U npnhlished work — l*ttr 

chaser, rights of. 

Where P purchased the right to publish and sell 90 
•>ongs composed by D and shortly afterwards D sold 
-to of these to M who published the same and sold 
them, held, that P was entitled to sue M for an 

iniunction restraining him from publishing and selling —1 ‘j * 

the 10 songs in violation of the right exclusively in bulk is not .such an abndgrnent a. the Court would 

acquimd by him. iAbdul Rahim and Moore, J J.) recognise as sufficiently original to protect the author. 
RaMIAH ASARI r-. CHIDAMBaRA MUDALIAR. The mere process of selecting passag^ from works 

12 L. W. 151 : o9 I. C. 229 : readil> accessible to the public is not,^ but difhculty in 

(1920) M. W. N. 426 : 39 M. L. J. 341. I obtaining access to the originals or skiUjnanifested in 


1 name would not be at all needed merely to select scraps 
i taken from an author and to print them In a narrative 
I form. To constitute a true and equitable abridgment, 

; the entire work must be preserved in its precise import 
i and exact meaning, and then the act of abridgment is 
' an exertion of the individuality employed in moulding 
and transfusing a large work into a small compass, 
thus rendering it less expensive and moie convenient 
both to the lime and use of the reader. Independent 
labour must be apparent, and the reduction of the size 
and work by copying some of its parts and omitting 
others confers no title to authorship, and the result 
will not be an abridgment entitled to protection. To 
abridge in the legal sense of the word is to preserve the 
substance, the essence of the work in language suited 
to such a purpose, language substantially different 
from that of the original. To make such an abridg* 
ment requires the exercise of mind and labour, skill 
and judgment brought into play, and the result is not 
merely copying. To constitute a proper abridgment 
the arrangement of the book abridged must be preserv¬ 
ed, the ideas must also be taken and expressed in 
language not copied but condensed. To copy certain 
passages and omit others so as to reduce the volume 


xoork 


is not an 


making or arranging the selection is sufficient to give 
the character of an “ original literary work ” to the 
selection. ( 1893 ) i Ch. 218 Appr. A publication, the 
text of which consists merely of a reprint of passages 
selected from the work of an author can be entitled 
to copyright. For instance, it may very well be that 
in selecting and combining for the use of schools or 
universities passages of scientific works in which the 
lines of reasoning are so closely knit and proceed with 
.such unbroken continuity that each later proposition 
depends in a great degree for its proof or possible 
appreciation upon what has been laid down or estab* 
lished much earlier in the book, labour, acculAte 
scientific knowledge, sound judgment touching the 
purpose for which the selection is made, and literary 
skill would all be needed to effect the object in view. 

In such a case copyright might well be acquired for 
the print of the selected passages. It is the product 
of the labour, skill and capital of one man which must 
not be appropriated by another, not the elements, 
the raw material, if one may use the expression, upon 
which the labour and skill and capital of the fiist have 
been expended. To secure copyright for this product 
it is necc^ary that the labour, skill and capital expend* 
ed .should be sufficient to impart to the product some 
quality or character w’hich the raw material did not 
possess, and which dilferentiates the product from the 
raw material. Any new and original plan, arrangement 
or combination of material will entitle the author to 
copyright therein, w hether the materials themselves be 
old or new. Whosoever by his own skill, labour and 
judgment writes a new work may have a copyright 
therein unless it be directly copied or evasively imiUt- 
ed from another’s work. To constitute piracy of a 
copyright it must be shown that the original has been 
either** substantially copied or so imitated as to 

. 1.™”™ » “ » f ;on,pll.S pr.p.r.d totp op» 
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COPYRIGHT ACT (III OF 1914). 

- Selection of passages from 

original work and is not protected. 

A selection of pa'^sages from a non-copyright work 
is not entitled to protection. Per Macleod, C. /.— 
Where about half of the original non-copyright work 
was adopted as an abridgment is not an original lite¬ 
rary work entitled to copyright. Skill and labour by 
themselves will not make up for the want of original¬ 
ity when there is nothing original in picking oul for 
pablication portions of a work which are not copy- 

tight. Selection from classical authors for the use of 
schools if it connoted originality would certainly be 
protected. The word • original ’ should be so con¬ 
strued as to allow a man the benefit of the use of his 
brain but adopting word for word a part of non copy- 
richt work does not constitute an original work. {Mac- 
Uod,C. / and Shah, J.) COOVEKv. MACMILLAN 

^ 6i> 1. C. 187 : 23 Bom. L. R. 1299. 

See on appeal 48 B. 308 : ol I. A. 109 (P.C.). 

_ Abridgment —.Merely selecting passages and 

knitting them together does not constitute-- Raw 
material or the original works are open tor consultation 
for all—Use of another's labour and skill only ts 

prohibited. . . , . 

\n abridgment of an author s work means a state 

ment designed to be complete and accurate exposition 

of the thoughts, opinions and ideas by him expressed 

therein, but set forth much more concisely in the 

compressed language of the abridger. A publication, 

the text of which consists of a number of detached 

passages selected from author’s work, often not 

contiguous, but separated from those which precede 

and follow them by considerable bodies of print, knit 

together by a few’ words .so as to give these passages. 
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COPYRIGHT ACT (III OF 1914). 

principle in all these cases is that the defendant is not 
at liberty to use or avail himself of the labour which 
the plaintiff has been at, for the purpose of producing 
his work; that is. in fact, merely to takeaway the 
result of man's labour, or, in other words, his property. 
This principle applies to maps, guide books, street 
directories, dictionaries, to compilation of scientific 
work and ther subjects, and applies to a selection of 
poems. What is the precise amount of the knowledge, 
labour, judgment or literary skill or taste which the 
author of any book or other compilation must bestow 
upon its composition in order to acquire copyright in it 
within the meaning of the Copyright Act of 1911 can¬ 
not be defined in precise terms. In every case it must 
depend largely on the special facts of that case, and 
must in each case be very much a question of degree 
It will not create copyright in a new edition of a work 
of which the copyright has expired merely to make a 
few emendations of the text or to add a few important 
notes. To create a copyright by alterations of the 
text these must be extensive and substantial practically 
making a new book. With regard to notes, in like 
manner, they must exhibit an addition to the work 
which is not superficial or colourable, but imparts to 
the book a true and real value over and above that 
belonging to the text. This value may perhaps be 
rightly expressed by saying that the book will procure 
purchasers in the market on special account of thesf 
notes. When notes to this extent and of this value 
are added they attach to the edition the privilege of 
copyright. The principle of the law of copyright 
directly applies. There is involved in such annotation 
and often in a very eminent degree, an exercise of 
intellect and an application of learning w hich place 
♦he annotator in the position and character of author 
in the most proper sense of the word. \Lnrd Atkin^onp'\ 

Macmit.lan & Co., Ltd. v. K. & j. Cooper. 

48 Bom. 308 : 19 I. W. 299 : 26 Bom. L. R. 292 
(1924) M. W. N. 308 : 83 I. C. 101 t L. R. 5 P. C. 57 
28 C. W. N. 613 : 2 Pat. L. R. 137 : 22 A. L J. 473 

51 I. A. 109 : A. I. R. 1924 P. C. 76 : 

46 M. t. J. 637 (P.C.). 

- --S. 1 (1)— ‘ Original ’ does not relate to ideas 

h7tt to their expression. 

The word “ original ” does not mean that the work 
must be the expression of original or inventive thought. 
Copyright Acts are not concerned with the origin of 
ideas, but with the expression of thought ; and in the 
case of “literary work” with the expression of thought 
in print or writing. The orginality which is required 
relates to the expression of the thought ; but ihe Act 
does not require that the expression must be in an 
original or novel form but that the work must not be 
copied from another work—that it should not originate 
from another. {Lord Atkinson.) MACMILLAN & 
Co. V. K. & T. COOPER. 48 Bom. 308 

19 L. W. 299: 26 Bom. L. R, 292 
(1924) M W. N. 308: L R. 5 P. C. 57 
28 C. W. N. 613: 2 Pat. L. R. 137: 22 A. 1. J. 473 

61 I. A. 109: 83 I. C. 101 : 

A. I. E. 1924 P. C 75 : 46 M. L J. 637 (P.C.). 

- — S. 2— Expert evidence. 

The Court should be reluctant to sit as an expert to 
decide the question of infringement of copyright without 
the aid of the expert evidence. But in a case capable 
of construction the Court should exercise a prima facie 
judgment upon it. The proper course in ordinary 
circumstances in such cases is to get the opinion of 
such experts who may be appointed as Commissioners 
to investigatjb and report on the matters in issue. 
{Mookerjee and Chotzner, //.) SiTA NaTH BaSaK 

MOHiNi Mohan Singh. 39 c, L . J. 134: 


CORPORATION. 

81 I. C. 754 : A. I. R. 1924 Cal. 596. 

-s. 3— Copyright —Infringement — Presump' 

tion of Copyright—Expert ei'idenee—Duty to take, 

Whe-R- the defendants in an action for damages for 
infringement of copyright in respect of a work do not 
put in issue the existence of the copyright in the work, 
there is an irrebuttable presumption that the alleged 
work was a work in which copyright existed and that 
the plaintiff was the owner of the copyright. In this 
class of cases, the Court should be reluctant to sit as 
expert.s and to decide the question of infringement of 
copyright without tlie aid of expert evidence. ^ The 
proper course, in such case.s, is to get the opinion of 
experts who might be appointed Commissioners to 
investigate and repc)rt on the matters in issue. The 
opinion and findings of the expert^ are not conclusive 
on the ('ourt, but may be reviewed on exceptions. 
{Mooketice and Chotsner, //.) SlTA NaTH BaSAK 
V. MOHINI Mohan Singh. 39 C. L. J. 1S4: 

81 I C. 754 : A. I. R. 1924 Cal. 596. 

■--S. 6— Choner. 

An irrebuttable presumption arises that an alleged 
work is a work in which copyright subsists and that 
the plaintiff is the owner where the defendant does 
not dispute the existence of copyright {Mookerjec 
and Chutzner. JJ.) SlTA NaTHBaSAK 2 /. MOHINi 

Mohan Singh. 39 c. I. J. 134 : 

81 I. C. 754 : A. I. R. 1924 Cal. 695. 

CORPORATE BODY. 

,^ee ( 1 ) Corporation. 

( 2 ) Company. 

lORFORATION. See also COMPANY. 

■ ■ ■ Constituted by statute—Poivers presumed to 
be knoU'H. 

Where a corporaiion is constituted by a statute, all 
persons and corporations are presumed to know the 
nature and extent of its powers. (Mooker/ee and 

Ckotznei\ J J.) akshav Kumar Chandz/. Vogra 
Municipality. 37 C L.J 589 A.I.R. 1923 Cal, 676. 

- Contract by — Formalities, 

Contracts made by a public body should be strictly 
in conformity with mode of making such contracts as 
prescribed by statute. (Baker, P. C.) ABDUL 

Khan v. Municipal Committee, Khandwa. 

A I. R, 1924 Nag. 227. 

- Social Club not registered as a corporate body 

—Debts inenrred by such club—Only members who 
actually contracted or authorised the contracts are 
liable—Liability is personal, 

A club is merely a term of convenience. It is a short 
method of designating a certain body of persons who 
meet together for social or recreative purpose. But 
the club is not a corporative body and has no exist¬ 
ence in the eye of the law and it is so far incapable of 
contracting or entering into any legal relations with 
other persons and bodies. Merchants who deal with 
such a club which is not registered as a body politic 
do so at their own risk Jsnd the only persons they can 
hold liable for their debts are such officials of the club 
as had actually contracted wdth them and possiLly 
such directing bodies or such members of the club as 
may be shown to have authorised or approved of the 
contracts. Cieditars cannot by any device make those 
secretaries or managers who have not entered into con¬ 
tracts with them or ratified such contracts liable under 
the contracts and they cannot by any device, e.g., by 
application under Order i, R. 8 turn what is not a 
corperate body into a corporate body and so render 
members of clubs who are not personally liable for 
such contracts so liable. {Kennedy, /. <7. and Pup' 
chand. Bilaram, A. J C.) ScOTT OLDFIELD v,. 
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CORROBORATION. 

Firm of Co operative Stores. 

18 S. L. R. 93 : 88 I. C. 784 : A. I. E. 1925 Sind 244. 

CORROBORATION. 

(0 Kvioence act, S. 133 . 

(2) Criminal Trial. 

COSHARER. 

Abadi. 

Sfi (f) ABADI. 

(2) Lanolord and Tenant, 

Adverse Possess on. 

Bu.liiog on Common land. 

Excl''s.ve Possession. 

Jaghlr. 

(1) Grant. 

(2) In AM. 

(3) JAGHIK. 

(4) Land Tenure. 

Jo'nt PossesSiOD. 

Lambardar. 

M’’t"al Relation. 

Part t on. 

R ght against Trespasser. 

R ght to Al enate. 

Sham lat land. 

Suit for Possession. 

S*iit for Rent. 

Who is. 

See also ( 1 ) CONTRAC i* ACT, SS. 43 AND . 15 . 

( 2 ) PARriTION. 

Adverse Possession. 

- —Adverse possession. 

Denial of title of a co-sharer is the starting point for 
limitation. {^Lord Atkinson.') .\RAB ALI KHAN v. 

Mahmud Ali Khan. 20 A. L. J. 645 

24 Bom. L. R. 951 : 35 C. L. J. 554 
67 I. C. 444 .• 31 M L. T. 94 
A I. R. 1922 P. C. 84 : 43 Ml. L. J. 104 (P. C.) 
__ Adverse possession —Ouster, tton-payment of 

Profits may amount to. .... 

If a tenant-in-common has not been in participation 

of the rents and profits for a considerable length of 
time and o'ner circumstances concur, there may be 
ouster of the tenant-in-common. Corea v. Apptthamy, 

( 1912 ) A. C. 230 , Dist. ; 43 ^^ad. 244 . Expl. 

(Dofiiels, /.) BaSU MT. NaNHI. 

L. R. 5 A. (Civ ) 376 : A I. R. 1924 All. 920. 

. .. -^Adverse possession—Mere non-‘Payment of pro' 

fits by Lambardar is not ouster. 

Mere non-payment by a lambardar to any co-sharer 
of the said co-sharer’s property quota of the annual 
divisible profits ot the mahal does not in the absence of 
evidence to the contrary constitute an ouster of the 
said co-sharer from possession. (^Walsh, A. 

Pie£Ott> J.) Lachman Pande?^ Tribine Sahu. 
22 A. L. J. 518 : L. R. 6 A. (Rev.) 174 : 79 I. C. 538 : 

A. I. R. 1924 All. 719. 

■ ——Adverse Posses^sion. 

Where A, a co sharer takes more than his sha.e and 
not interfering, consents to A remaining in posses 
Sion of more than his share, the possession of A is ad¬ 
verse against B. {Walsh.;.) Mustafa khan 1 /. 
MUSAMMAT DULARI. 3 U. P. L. R. (All.) 5: 

A. I. R 1922 All. 433 (2). 

Ad^'crse possession does not bes^in until ouster 

or notice of denial right — Mahomedans. 

Co-heirs under the Mahomedan Law are in the 
position of tenants-in-common and the entry and pos 
session of one of such co-heirs must be deemed to be 
on behalf of all the co-heirs. The entry and posse.s- 
sion of one tenant in-common is ordinarily deemed to 
be the entry and possession of all the tenants-in-com- 


CO-SHARER—Adverse Fossess'on. 

nion and this presumption will prevail in favour of 
all, until some notorious act of ouster or adverse 
possession by the party so entering is brought home 
to the knowledge or notice of the others. {Greaves 
and Chakravarty. JJ.) ASIRUDDIN* «/. LaTIFUN- 
NISA. 86 I. C. 763 : A. I. R. 1925 Cal. 1176. 

•^Adverse possession of strangers on behalf of 
one co-sharer begins otily when he asserts his own ex- 
elusive right. 

Where the plaintiff has been out of actual posses¬ 
sion of the land in sail since a few years after the 
plaintiff’s father’s death which t'.ok place about 40 
years ago and the second defendant has been in pos¬ 
session of the land for over 12 years, hjd. that though 
defendant No. i, the husband of defendant No. 2 . 
is not a co-sharer with the plaintiff before he could 
be treated as a stranger it must be shown that he was 
possessing the land asserting his own right. If this 
defendant possessed the land without any such asser¬ 
tion of title in himself and the facts were such that 
the plaintiff could not be expected to know that he 
was not possessing it on behalf of the plaintiff’s sister, 
then the plaintiff’s suit would not be barred. {New- 
bould.J.) JOYTUN BIBI Z/. SOLIMUDDIN CHOUKI- 
DAR. 72 I. C. 33 : A. I. R. 1924 Cal. 356. 

— ■ ■ ■ Adverse possession — Ouster. 

The possession of a co-owner is generally possession 
on behalf of all, but if there is ouster or acts equiva¬ 
lent to it, it will begin to be adverse. {Walmsley and 

B.B Ghos^.JJ.) Bhairabandra Narajn Roy 
V. RaJindra NaRain Roy. 60 Cal. 487 ; 

A. I. R. 1924 Cal. 45. 

- Adverse possession — Co-mortgagor redeeming. 

The rule that ordinarily one co .sharer cannot i.old 
adversely against another oshater proceeds upon a 
rebuttable presumption that the co-sharer in exclusive 
possession is holding on behalf of the other co sharers. 
This presumption is rebutted when it is shown that the 
co-sharer in possession denies the right of the other 
co-sharers to enter into joint possession until they 
have paid to him their share of a charge upon the 
property which he has defrayed. {Campbell^ J.) 

Wazir V. GirdhaRI. a. I. R, 1923 Lah. 811. 

Adi'erse possession. 

Where a sale is made by one co-owner, the purchas- 
s possession is to be treated as adverse to his co¬ 
sharers. {Broadway. J.) ANWaR v. KiSHEN SINGH. 

A. I. R. 1922 Lah. 205. 

■ —Adverse Possession. 

Where the defts. actel on their own behalf only in 
>uing a trespasser for possession their adverse posses¬ 
sion begins from the date of their possession as ag inst 
their co-sha.ers. {Le Rossignol. J.) ZULPHI v. 
.ASGHAr. S Lah. L. j. 441. 

- Adverse possession—Joint possession should 

he presumed where no separation or overt act of ouster 
is proved. 

The ordinary presumption of law is that the joint 
possession of co-sharers is continued until mere is some 
overt act of ouster or separation. Where the overt 
act was the assertion made in the written statement in 
a previous litigation and was evidenced only by a sum¬ 
mary in the judgment whicn recited that the defend¬ 
ants asserted that the pi .intiffs were out of posses¬ 
sion of the lands and had not received the rent, held. 
that in the absence of the written statement itself it 
was imp' ssible to say exactly what the assertion made 
by the defendants in the case was or precisely to what 
extent they denied the title of the plaintiffs and set up 
title in themselves and that there was no ouster prov¬ 
ed. (Niavt. A. J.C.) Ram NIDU r. JaNKI. 

85 I. C. 887 : A. 1. B. 1886 Ottdh 510. 
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CO-SHAEEE—Adverse Possession. 

- Adverse possession by one a^!,ainst others — 

Ouster is essential. 

Mere possession will not give prescriptive title to 
one co-sharer as against another. To establish such a 
title there must be clear evidence of ouster. {IVazir 
Hasan, A. J. C.) IaGDA.MBA SiNGH r/. AZMAT 
UllaH. 86 I. C. 324 : A. I. R. 1923 Oudh 494. 

- Adverse p(ysse$sion is wiped off by acceptance 

of release deed stating existing title. 

The acceptance by some co-sharers of a deed of re¬ 
lease executed by another co-shartr setting forth an 
existing title in the subject-matter of the release takes 
away the adverseness of possession of the fornier, if 
any. (IVazir Hasan, J.C.) CHHOTEY LaL v. HaNU- 
MAN Singh. ll O. L. J. 735 : 80 I. C. 619 : 

A. I. R. 1923 O’Mh 208. 

———Ad-’-erse possession—Presumption is that one 
holds for the other who is 7 iot in possession. 

Co tenant out of possession starts with the presump 
tion in his favour that the posse-^sion of the other co- 
tenant is not adverse to him. {H'azir Has.in, A, J-C.') 
INDARPAL V. THAKUR DIN. 10 0. L. J. 646 : 

27 0. C. 77 : A. I. R. 1924 Ondh 266. 
- Adverse possession—Rights of each — Princi¬ 
ples guiding. 

Every co-sharer has the right to enter upon and 
occupy the common property and this in ii«elf does 
not raise any presumption of a denial of rights to the 
other co-sharer.s. Nor is possession in such cases ad 
verse. All the more so is this the case where they ail 
agree for the purposes of convenient management that 
a certain area shall be occupied by certain co-sharers. 
Mere occupation even for a long period creates no 
presumption of ouster. There must be open and 
notorious acts indicating a claim to exclusive owner¬ 
ship in denial of the rights of the other co-sharer-< 
before adverse possession can begin to run. {A/iller. 
C. J and Poster, J.) TiLAKDHARl LAL v. .ABDUL 

Wahab Khan. 89 I. C. 913 (Pat.). 

^Adverse possession. 

Co sharer’.s possession is prima facie on behalf of 
others. {Heald, y.) Ma SaN Hla ME v. Ma TUN 
Me. 3 Bur. L. J. 105 : 82 I. C. 821 : 

A. I. R. 1925 Rang. 40. 

Building on Common Land. 

- Building on common land — Injunction — Re- 

bu'lding by one co-sharei — Effect. 

Whatever the powers of the Court may be in adju¬ 
dicating on the rights of parties and in passing injunc¬ 
tion (or conditional injunctions) in consequence of 
such adjudications it is a different matter to say that 
where a party admittedly owns a piece of property the 
Court has any authority to create and impose condi¬ 
tions as to the enjoyment of the same, neither breach 
of contract nor the infringement of any right being 
alleged to have taken place. Consequently a ro-sharer 
who had rebuilt at his expense a common wall belong¬ 
ing to him and the defendant, another co sharer, can¬ 
not obtain an injunction restraining the latter from 
treating the half belonging to him as his property 
urdlhe had paid his portion of the cost of re-building 
the wall. {Harrison, J ) TaLIB HuSSAIN ir 
Mahomed Hussain. A. I. R, 1924 Lah. 297 (2). 

- Building on common land — Iniunctioti. 

A proprietor may be restrained by his co-sharers 
from appropriating a vacant site to his own exclusive 
use by erecting a building thereon. It is not necessary 
for the other co-sharers to prove special damage, i 
Lah. 24 Q : 2 Lah. 7 ?, Ref. to. {Afarti*teau, y.) 

Rustam Khan v. Rahman. 15 P. w. R. 1923 : 

A. I. B. 1923 Lah. 289. 


CO SHARER—Exclusive Possession. 

- Building on common land—Ouster is deter¬ 
mined by facts of each case—Ouster is not necessarily 
implied by sole occupation of fortion of Joint proptrty 
by one co-sharer, nor by erection of building without 
consent of other co-sharer. 

The facts that amount to ouster in each particular 
case may vary so that the question of ouster is one to 
be determined with reference to ihr facts and circum¬ 
stances of each particular case. \N here a tappar is 
put up by one co-owner on joint land without the con¬ 
sent of the other co-owner, the demolition of the tap- 
por will not be ordered by the Court unless special 
damage is proved by the plaintiff. 14 C. P. L R 76 
and 21 W. K. 373 , Foil. An ouster of co owner is 
not necessarily implied by the .sole occupation of a 
part of the joint estate by one co-owner. Even the 
erection of a substantial building by one co owner 
upon a portion of joint properi_\ without the assent of 
the other co-owner may not necessarily amount to 
evidence of ouster. 11 C.L.J. 189 , Kef. to. {Kinkhede, 
A y. (7.) KUVERJEE V. Rama. 82 I. C. 432 ; 

A. I. R. 1925 Nag. 145. 

Exclusive Possess'on. 

- Exclusive Possession — Ejectment — Co-sharers 

remaining in separate possession of items of common 
property — Private arrangement — ’Pransferee from 
co'Sharei - Rights of. 

Where a co-sharer has been in separate possession 
of a piece of joint land for a long time without any 
let or hindrance by the other co-sharers, the latter 
have no right to eject him or his transferee or to dis¬ 
turb his possession or enjoyment otherwise than by 
seeking partition. Where for facility of cultivation 
the CO sharers of a khata had under private arrange¬ 
ment been in long possession of separate lands and 
one of the sharers transferred his plots under an invalid 
iran.sfer who took formal possession of the plot and 
subsequently the other co-sharers dispossessed him 
under a decree for ejectment for arrears of rent, held, 
that their possession was not that of trespassers but 
of proprietors. {Heave, y.) BaBU RaM v, YaSIN. 

L. R. 5 A. 526 : A I. R. 1924 All. 880. 

- Exclusive possession — Ejectment—Khudkasht 

— Partition. 

Where a co-sharer suing for the exclusive posses¬ 
sion of a plot of lind proves that it was his khudkasht 
and the defendant trespassed upon the property and 
di.sposses.sed him, the plaintiff is entitled to a decree 
and he could not be driven to a .suit for partition in 
the Revenue Court. {Gokul Prasad, J,') KULDIP 
CHAUBE V. JAGNANDAN CHAUBE. 

A. I. E. 1923 All. 363. 

*- Exclusive possession. 

As between co-sharers the rule is that where there 
is land to be cultivated, each sharer may take into his 
own cultivation out of the culturable land an amount 
proportionate to his share. If he takes more he must 
recompense his other co-sharers, but until he has 
taken more he need not recompense anybody. 
{Stuart, y.) BHIRUG RaI v. HaZARI RaI. 

64 I. C. 922 (All ). 

- Exclusive possession—Position and rights of. 

The position of a co-tenant or a co-partner holding 
the property in his own name is not that of a trustee 
for the other co-owners or co-partners ; and if he has 
certain obligation in respect of the property so held 
by him towards the co-owners or co-partners, the co¬ 
owners or co-partners would have the right to enforce 
in a proper manner their right of ownership to that 
property. {Shah, A.C.J., Crump and Mulla, yy.) 
SuPDT. OF Stamps v Chimanlal. 47 Bom. 821; 
25 Bom. L. E. 112: A. I. R. 1923 Bom. 287. 
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CO-SHAEER—Exclusive Possession. 

-‘Exdusirc possession—Possession of one .s not 

ouster of others soto in rare cases. 

The possession of one co sharto- is the possession of 
other co sharers also anrl save in exceptional circum¬ 
stances it does not amount to ouster of other co¬ 
sharers. {Greaves and Graham, JJ JiNNATF.N- 

NESSA r.. AliDUI. HAIJM MUNSHI. 82 I. C. 822: 

A. I. R. 1925 Cal. 469. 

d'.xelusivc possession — Arransefnent as to— 


^Disturbance — Remedy. 

Where joint owners have agreed to a mode ol en- 
iovment of joint property, it is not open to one of them 
to disturb that arrangement without the consent of the 
others. 27 C. L. J. 441 Hcl. This is not inconsistent 
with the fundamental principle that in law each joint 
owner of an estate is regarded as having a proprietary 
right in the whole estate. That however is merely a 
right and must not be confounded with the manner 
of enjoying that right : it operates in strict law to 
prevent a co-owner from setting up a claim to any 
parcel as his exclusive property dinng the continu 
ance of the joint ownership. Ihit where co-owners, by 
arrangement, either tacit r r express, take up exclusive 
possession and enjoyment of different parcels of the 
joint property, without such definition on severance of 
interest as would amount to partition, the Court will 
not interfere with the arrangement at the instance of I 
one co-owner during the tenure in common and will . 

do so only on partition so far ns may be necessary to 

make an equitable divhion of the 

:: 3 Kei. ■ C ^fooke^iee and Rankin. //J ^A^ESWARI 
DASVA S.SHURAM DEKA. ^ ^ 

__ .fixrlusil'e possession for enjoyment—RiZht to 

—f^essce if can sue for cieetment. 

Where CO sharers were in exclusive possession of 
parts of joint property, a lessee of one of 
Sharers can sue for possession if he is dispossessed by 
other co-sharers. {Nesohould and Panton. 

SHIAM LAI. SAH .. F.MA MOOSA^^ 

■Exclusive possession—Shamilat land" Trans¬ 


CO-SHARER—Jo^nt Possession. 

It is a well-established custom that no individual 
proprietor can appropriate to himself a portion of the 
common land and use it in such a way as to affect the 
rights of all the co-sharers at the time of the partition, 
and that plaintiffs who come into the Court to restrain 
such individual without any delay are not obliged to 
show material and substantial injury. {Campbell, /.) 
BiSHN A V. Saphran Singh. 6 L. L« J. 648 % 

84 I. C. 917 : A. I. E 1925 Lah. 287. 

- _ Exclusive Possession—Shamilat land—Land 

Possession — Eicetment . 

Where a co-sharer has been in exclusive possession 
of a por ion of the common shamilat land, it is not 

open to the other co-sharers to sac to eject him or to 

obtain joint possession with him, .'^o long as a parritlon 
of the shamilat does not take place. {ScotGSmith, 
/ 1 Mahomed Amin v Karim Dad. 

^ A. I, R. 1924 Lah. 298. 

•Eixclnsive possession — Shamilat — User of 

^ ^ W A A • - A 


fer by on/eo shar r-Until partition other eo shnrers 

eannot prrvcnt transferee front hutldtnt; on land. 

Although a co-sharer in shamilat land not being 
the sole owner of the land cannot sell the full ProP”^- 
tary rights in tl.e land, a sale by him, ^fv^rthe ess, 
holds good to the extent of conveying the rights which 
he can sell including the right to retain possession till 
partition. When a co-sharer has been long in posses 
sion of a portion of the shamilat land no other co¬ 
sharer can oust him therefrom or evdi get loint pos¬ 
session with him as long as a partition of the shamilat 
does not take place. A transferee J>om a co-shaier 
has the same Hghts in the land that his transferor 
had He is entitled to undisturbed possession of the 
lanri as long as the shamilat is not partitioned and 
the other co-sharers have no right to Prev'^nl him 

from building on the land. {Martnu^ A V 

ULLAH .. IBRAHIM. ^ ^ K®%926 Lah.^5lV. 

—Exclmive possession — Shatn*lat land Ex¬ 
clusive possession cannot be decreed hut joint possession 

can be decreed. . . . 

A co-sharer cannot obtain exclusive possession of 

village commom land but he may be granted a decree 

26 Punj. L. R. 177 : A. I. B. 1925 I'^h. 369 (2). 

-_ Exclusive possession—Common land—use by 

one to the preiudice of others is not justified. 


excess area for private purposes of the proprietor. 

Where the area over which grazing rights extend is 
larger than that required by the persons with those 
rights a proprietor may use the exces-s for his own 
purposes. The defts. cannot prevent him from deve¬ 
loping any exce‘v‘4 area and using it to its best purposes. 
31 Cal. 503 ; 86 P. K. 19 ** ; J P- P. *890 ; 100 P. 

R l8tO, h'oll. {Wilherforce. /.) KaRI'AR SINGH V. 

Kalla. 67 I. c 308 : 2 L. L, J. 44. 

_ Exclusive possession—One eannot recovef 

mesne profits fiunn others in absence of ouster—Ouster 
cannot be presumed from the fact of one co-sharer ex- 
clusively occupying a portion of joint land if he leaves 
enough to the others. 

A co-sharer is not entitled to get mesne profits from 
his co-sharers on account of their cultivating lands in 
excess of their shares when there is no proof of ouster 
and the mere taking up the exclusive occupancy of a 
portion of joint property by one co-owner after leaving 
sufficient margin for the other co owner to take up 
similar exclusive occupancy of other plots would not 
amount to an ouster so as to render the first occupant 
liable in mesne profits to the claimant or make him 
a' countable for cultivating profits, (^Kinkkede, A. J. 
C ) MT. BHAGaI t/. BHEOSEN. 83 I. C. 86 : 

A. I. E. 1926 Nag. 240. 

Exclusive possession by one canU be ended 


save on strong grounds. 

Very strong grounds arc necessary for depriving a 
CO owner of the exclusive occupation which he has 
l^ken up of joint land. {fCinkhede. A. J. C.') 
KUVFRJI Ram. 82 1.0,432: 

A. I. R. 1935 Nag. 145. 

_ Exclusive possession — Easement — T“kVO plots 

held exclusively by two co-sharers severally—Holder of 
o*>e plot cannot claim easement enter the other plot. 

Although exclusive possession by co-sharers of por¬ 
tions of undivided estates is a common thing, such 
exclusive possession does not amount to an ouster of 
the other co sharers. Every joint owner has a right to 
u-e any portion of the joint lands so long as he does 
not exclude the other co-sharers from it. Therefore 
one co-sharer in exclusive possession of a plot cannot 
acquire a right of easement over another plot held ex¬ 
clusively by another co-sharer. j^Ross and Kulwant 
Sahay. //.) KaMESHWAR NaRAIN SINGH v. 

Ianardhan Prasad Narain Singh. 

3 Pat. L. H. 81 : 87 I. C, 736 : A. I. R. 1925 Pat.492. 

Joint Possession. 

■Joint possession—One co-sharer forcibly diS' 


possessed ft om khudkasht—Physical possession caHb9 

I decreed. 
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CO-SHAREB—Jo nt Possession. 

When a co sharer in a village has rightfully acquired 
land as his kJuidkasht and another co-sharer 
forcibly dispossesses him, the Court can restore the 
man forcibly dispossessed to physical possession. 
istuart^ /.) BHAGWAT PRASAD v. BALDEO PRA¬ 
SAD. L. R. 6 A. (Civ.) 313 : 87 I. C. 679 : 

A. I. R. 1926 All. 593. 

■ -- Joint possession—Conimoft land. 

No co-sharer who has been in physical or actual 
possession of any part of joint land is liable (o be 
ejected by any of the other co-sharers except by means 
of a partition lawfully obtained. Where he has been 
ousted from the land occupied by him he is entitled to 
be restored to the actual possession which he had be¬ 
fore and not merely to joint possession with the 
defendant co-sharer. 44 A. 5 . Foil. (Daniels, J.) 
Ram Harakh Pandey v. Chuni Singh. 

A. I. R. 1923 All. 446. 

- Jotnt possession—Decree for. 

A co-sharer is entitled to a decree for joint posses¬ 
sion and it should not be refused merely on account 
of troubles and difticuliies arising by reason of parties 
not being on good terms, but it may be tefused when 
there are circumstances which render it improper to 
pass such a decree. (^Baneriee and Goknt Prasad, 
J J.) BIRGUNATH RaI V. AP Narain Rai. 

a. 1..7 : L. B. 3 A. 616 (Rev.) : 

A. I. E. 1923 All. 443. 

- Joint possession—Common land—Cnlfivation 

by one of the co-sharers - Suit for possession by others. 

Where one of the co sharers brings land under 
cultivation it is open to the other co-sharers to get a 
decree for joint possession in their favour. (Gokul 
Prasad, J.) BaDRI UPAItHIA v. DWARKA UPA- 
DHIA. L. R. 5 A. 23 (Rev.) : A. I. R. 1923 All. 416. 

— —Joint possession—Ouster by one—Sutt for 
Possession — Decree. 

One co-sharer is entitled to a decree for joint 
possession and not merely a declaratory deciee, against 
the other co sharers who have ousted him. (Lindsay 
and K anhaiya Lai, J y.) BlSHESHWAR SiNGH v. 

HaNU.MAN Singh. 44 a 1 : 19 a. L. j. 78 O : 

3 V. P. L. R. (All.) 143 : 

A. I. R. 1922 All 314. 

— - Joint possession—Ouster is a question of fact 

in each case—Ouster can he presumed from non-parti¬ 
cipation tn profits and other circumstances—Ejectment 
suit, when lies. 

Generally speaking, one tenant in-common cannot 
maintain an ejectment suit against another tenant-in- 
comrnon, because the possession of one tenant-in- 
common is the possession of the other, and to enable 
the party complaining to maintain an ejectment there 
must be an ouster of the paity complaining. But 
where the claimant, a tenant in-common, has not 
been in the participation of the rents and profits for a 
consijerable length of time and other circumstances 
concur, the Court can presume that there has been an 
ouster. However, no definite rule of law can be laid 
down as to what constitutes an ouster, every case 
must depend upon its own facts and the Court of fact 
is entitled to find whether certain set of facts present¬ 
ed before it, does or does not amount to ouster. 43 
Mad. 244 , Foil. ; 28 C. L. J. 437 (P. C.) Ref. 
i^Suhrawardy a'd Cuming, JJf) HaNGESWAR 

Kundu V. Surya Narain. 87 I. c. 336 : 

A. I. R. 1926 Cal. 1221. 

— - —Joint possession—Mere setting up a rival 

claim in the written statement does not give a right to \ 
a decree for Joint possession—Exclusive circumstances 
must be proved to Justify exclusive otcupation of joint 
property by one co sharer. 

Q. D.—VOL. I— X 1 7 


CO-SHARER—Joint Poesesaion. 

Setting up of hostile title or ouster prior to the 
filing of the written statement must be proved. The 
plaintiff will not be entitled to allege that there was 
ouster and on that ground to seek joint possession by 
merely setting up a rival claim or hostile title in the 
written statement. If there are more tenants in com¬ 
mon than one and one of them be in actual o. cupa- 
tion of a portion of the estate and cultivating that part 
in a proper course of cultivation as if it belonged to 
him separately and anothci tenant-in common attempts 
to rome upon the said portion for carrying on opera¬ 
tions inconsistent with the course of cultivation in 
which the first tenant-in-common is engaged and the 
profitable use of the said portion by him and the first 
tenant resists and prevents such entry by the other 
tenant not in denial of his title but simply to protect 
himself in the profitable enjoyment of the land, his 
conduct would not give the other tenant right to a 
decree for joint possession. Prima facie co-owners 
have a right to hold joint possession of joint property 
and therefore if one co-sharer tries to defeat the 
claims of anothei co-sharer to such joint possession of 
the property then special circumstances have to be 
alleged and established to justify exclusive occupa¬ 
tion by one of the co-sharers of the joint property. 
Where only some of the co-sharers set up an exclusive 
or adverse right in land jointly held, the above princi¬ 
ples apply. (tValmsley and Mukerji, J J.) RaJEN- 

dra Narayan Roy z7. bhairabendra Nauavan 
Roy. 82 I c. 236 ; A. I. R. 1926 Cal. 235. 

- Joint possession—Common way—Obstruction 

by one-—Suit by the other — Limitation. 

A suit by one co-owner against another for the 
removal of the actual existing obstructions construct¬ 
ed by the other, on land, which by long usage and by 
agreement between the parties is reserved for use as a 
common passage is governed by Art. 144 . 6 Cal. 394 

(P. C.) Ref. (Richardson and Suhrarvardy, JJ.) 

dwarka Nath z'. Tara Prasanna Sen. 

A. I. E. 1923 Cal. 356. 

- Joint possession—Right to—Partition suit. 

Where a suit for partition is pending between the 
co-shareis and the rights of the parties to hhas posses¬ 
sion of different lands would be finally decided, the 
Court would not disturb the existing possession of the 
' lands by the co-sharers, unless it is compelled by 
cogent reasons. (Newbould and Panton, JJ.') 

Mahomed Hyder ali Khan v. Mahomed 
WaJed ali Khan Pani. 36 c. L. J. 165 ; 

A. I. R. 1923 Cal. 208. 

- Joint possession of party wall recognised by 

agreement—One cannot build so as to make exclusive 
use of the party w.dl. 

Where by agreement two co-owners were jointly in 
possession of a party wall one cannot build a second 
storey on the party wall so as to use the party wail 
exclusively for himself and make it impossible for the 
other to build a storey with the support of the 
party wall. (Addis.n, J ATA MaHOMED Z'. Nu» 
Ahmad. 89 I. C. 746 : A. I. R. 1926 Lah. 642. 

- Joint Possession—Gift to two persosis without 

defining shares is not necessarily joint—Where parties 
are other than Hindus, presumption of tenancy-in¬ 
common arises, 

A joint gift cannot be assumed merely by the cir 
cum«tance that it is made in favour of two or more 
persons without defining their shares and incases of 
donees who are incapable of forming a joint Hindu 
family, the presumption is that they were tenants-in- 
common without benefit of survivorship. 3 7 P. K. 
1909 . Foil. (Abdul (Jadir, J.) MUSA v. GUL 
Muhammad. a. I. e. 1924 Lah. 289. 
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CO SHARER—Joint Possession. 

—-- Joint fio-isasion — Ri'^ht to. 

Where one co-sharer in possession of a portion of 
the common land denies the title of the others, the 
latter can sue the former for joint possession. Quaere'. 
Whether the doctrine that a co sharer in posse^jon of 
a portion of the joint land, who has not denied the 
joint character of the property should be allowed to 
retain it until partition, is applicable to abadi land r 
(Shadi L'lLC. J.nmi Leslie Jones. ' 

Ghulam Muhammad. 2 Lah. 73: 61 I. C. 415 : 

3 Lah L. J. 75. 

■ Joint possession (an be decreed in the discre¬ 
tion of the Court. , £ ..u 

It is a matter entirely within the discretion of the 

Court whether or not to grant a decree for joint 
possession. {A'lnkhede. A. /• C.) KUVRRJI v. KAMA. 

82 I. C. 432 : A. I. R. 192J Nag. 145. 

- Joint possession. . 

The circumstance that a co-sharer is himself in ex¬ 
clusive possession of certain home-farm land which is 
recorded as his sir at the Settlement is a good ground 
for not awarding joint possession of the-land in dispute. 
{ICofval, A.J.C.) JUGAN AMANSINGH MaN* 
SUKSINGH. 78 I. C. 390: A I. R. 1924 Nag. 345. 

- Joint Possession. , 

Where a party acquires certain property with the 
help of a fund which belongs to him jointly with others, 
the co-owners in equity are entitled to their propor¬ 
tionate interest in the newly acquired property. 25 C. 

W. N. 406 (P. C)., I.. K 42 I- A- '77. Foil. ilVazxr 

Has<,n aud Nfmc. A. /. Cx.) J.41 INDKA BAHADUK 

Singh v. sheo indra Bahadur Singh. 

10 0. L. J. 481 : 78 I. C. 393 : 
A. I. R. 1924 Oudh 218. 

■ — , Joint possession — Decree for. 

A person entitled to joint possession can be given 


a decree for joint possUion, even if he had never 

been in possession at all. {Dmiels, J.C-) KaM ^^^NA- 

DUR SINGH V. LaL NaRASINGH. 63 I. C. 433 : 

24 0. C. 227. 

_ Point pos(ession--Letting of land by one co’ 

sharer^Righ' of others to ioint possessint. 

Where a tenant has tak m a settlement only from 
the 12 annas sharer landlords, the 4 annas landlord 
who has not made any settlement is entitled to a 
decree for joint possession with the tenant. 18 C. 10 ; 

28 C. 223 ; 19 C, W. N. 407 ; S> I- V Uist KRoss 

and Concts. //.) BaDGOBIND M'NDAR t'. DWARKA 
PraSaD 1 R* 394 : 1922 P. H. C. C. 142 : 

3 P. L. T. 409 : A. I. R. 1922 Pat. 279. 
Lambardar. 

■~“Lambardar‘^Liability of Lambardar arises 
on date of ascertaining the amount due except in case 


CO-SHAREB—Lambard ar 

ant and cannot affect the contractual rights of the 
parties. The second principle is this An agent who 
neglects his duty, that is to say, who is guilty of a 
breach of contract, is ordinarily liable to pay compen¬ 
sation or what is called damages, which directly fol¬ 
low from his breach. If a lambardar does not collect 
from solvent and willing tenants, if he squanders the 
cash, and generally fritters away profits which might 
be realised if he were ordinarily diligent, he is, in the 
eyes of the law, apart from anything in the Tenancy 
Act. liable for breach of contract. To these two just 
claims recognised by the Contract Act, there can be 
only two defences. The first is satisfaction either by 
cash payment or contra account. The second is Urn - 
lation. by which the law prohibits the co-sharer from 
enforcing his claim. {IVatsh. Ag. C. J.% Sulaimatu 
Ryi'eSs Mukerii and Daniels. JJ.) SHEO GHULAM v. 
SaLIK Ram. 22 A L. J. 610 : 46 All. 791 : 

L. R. 5 (Rev). 189 : A. I. E. 1924 All. 481 (F. B.). 
— —Lambardar—Power to grant leases. 

The lambardar has authority to grant a lease of 
Zemindari property with due regard to the season, 
iGokul Prasad. J•') HaRDILAL V- ALAM. 

L. R. 4 A. 298 (Rev.) : A .1. R. 1924 A. 459. 

, ■ , ——Lambardar—Land compensation paid to Lam¬ 
bardar is not ree<rverable as profits. 

The lambardar had received a certain sum from 
Government as compensation for a small area acquired 
under the Land Acquisition Act. The amount instead 
of being paid to all the proprietors was for some 
r« ason paid to the Lambardar who apparently had 
not given the plaintiff, a co-sharer, his share. Held. 
that this could not properly be treated as income 
recoverable in profits in a suit under the Tenancy Act. 
(.Ryves and Daniels. JJL) CHHAMMI LaL z/. Sukh* 
RANI KUNWAR. L. R. 5 A. 24 (Rev.) : 74 I. C, 19 ; 

A. I. R. 1923 All. 537. 

Lambardar —Dues payable to^ Agreement 


of any legal provision—He is also liable for negligence 

or wilful mischief. . 

For the purpose of collection and distribution, a 
lambardar undoubtedly the agent of the co-sharer 
and that legal relationship, when a question arises 
with regard to the accounting by the lambardar for 
the rents and profits for w’hich he is responsible on 
behalf of his principal, sets in motion two recognised 
principles of contract law. The first is this.—An 
agent who collects money for his principal subject to 
a proper deduction for commission, expenses, outgoing 
and so forth, is a debtor to his principal for the ba 
lance in his hands. The liabil ty to pay arises when 
the amount is ascertained, subject to this, that if there 
is a customary period or a period fixed by some noti- 
dcation having the force of law, it becomes payable 
in the eyes of the law on that date. The delay in 
s^ch a case is neither the fault of the lambardar nor 
the fault of the co-sharer. It is the fault of the ten- 


between co-sharers — Effect. 

In a suit by a lambardar against the co sharers for 
the recovery of lambardari dues, the defence was that 
the co-sharers made collections themselves and paid 
revenue of their respective shares and that under the 
terms of the waiib ul arz of 1285 fasU the lambardar of 
the village was not entitled to any remuneration. At 
the settlement of 1285 fasli before the Board of Reve¬ 
nue had issued the lules under U. P. Land Rev. Act 
there w?s an agreement between the co-sharers that the 
lambardar should receive no remuneration. At a sub¬ 
sequent settlement in 1312 Fasli the plaintiff lambar¬ 
dar contended that this agreement was abrogated. 
There was no evidence that it had been abrogated or 
reaffirmed. Held, that if the co-shareis as a body de¬ 
sired to contract themselves out of the rule framed by 
the Board of Revenue, they ought to have agreed up¬ 
on some nominal remuneration for the lambardar. 
The lambardar is placed in a strong position ; he can 
bargain with the co-sharers for some reasonable re¬ 
muneration, under threat of standing upon his extreme 
rights and claiming his full 5 per cent, on the land re¬ 
venue. The agreement relied upon by the defendants 
co-sharers even if it survived the enactment of the 
Board of Revenue’s Rules came to an end automati¬ 
cally at the close of the settlement for which it was 
made and could have no effect on the rights of the 
lambardar thereafter, at any rate, unless it were pro¬ 
ved that it was expressly renewed. i^Afears. C. /. ana 
Piggott. /.) Sheo Charan Panna Lal. 

^ 20 A. L. J. 795 : L. R. 3 A. 468 (Rev.) : 

45 A. 84: A. I. B. 1923 A. 41. 

_ Lambardar—Lease of land during pendency 


of litigation—Effect of. 
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CO SHAKER—Lambardar. 

The mere fact that a lambardar gave a lease of land 
daring the pendency of a litigation between him and a 
co-sharer, does not in the absence of collusion between 
the lessee and the lambardar, vitiate the lease.: 
Though the transaction may be susi icious, fraud can* 
not be assumed on a mere consideration of general 
probabilities {Hopkins, SuM. and Fremantle, J. M.') 

Kalka Singh v. Mirja asghar Hussain. 

L. R. 3 A. 425 (Rev.) : 4 U. P. L. R. (B. R.) 76. 

—Lamlhtrdars■ —Powers o*—Agreement between 
co-sharers and lamltardar. 

The lambardar has no statutory power to settlement. 
But he is the ostensible agent of the co-sharers and if 
they appoint him their agent generally with certain re¬ 
servations, they must be deemed to give him such 
authority as is not expressly reserved ; the tenants or 
les'-ees cannot be expected to know the reservations 
made unless they are communicated to them and cer¬ 
tainly cannot be expected to know that there are other 
Jimitations on his authority outside the specified reser¬ 
vations. {H opkins, S, ^1/.) HhaIRON v. MOHAN. 

L. R 3 A. 244 (Rev.). 

•^—Lambardar—Lease for a long term—Validity 
of —Onus. 

A lambardar’s authorit;. to grant leases is not a sta¬ 
tutory authority ; on the other hand there are no sta¬ 
tutory restrictions upon his power in this respect. His 
authority to arrange for the cultivation rests on the 
iact that he is the agent of the co sharers. He is 
bound to manage the property in their interests and 
efor their benefit exercising the same ordinary prudence 
as if the property was his own. Whether it was neces- 
•sary or prudent to grant a lease for a period of 20 
years depends on the circumstances of the case. It 
-cannot be presumed that the period was excessive. 
Where the co-sharers have acquiesced in the lease for 
.16 years, and then turn round and say that the lease 
was fraudulent or collusive or unreasonable, the onus 
lies upon them to prove their assertions. {f/oPkitts, 

S. A'J.) Bibi Kaniz Fatima v. SheoraJ Singh 

L, R. 3 A. 167 (Rev.). 

- Lambardat—Suit in ejectment by co-sharer — 

■Compromise of litigation by the widow on his death is 
not binding on other co-sharers. 

Where the widow of a Lambardar compromises .an 
-ejectment suit brought b)’ her husband by conferring 
•occupancy right in consideration of an increa.sed rent, 
the compromise is not binding on the other co sharers. 
{Hopkins. S. Af .) KHAMAN SiNGH v. KUAR INDER 
Singh. L. R 3 A. I 66 (Rev.). 

- Lambardai—Pozoer of—To confer occupancy 

o-ights. 

Neither a lambardar nor a co-sharer who collects 
rent by some agreement could confer occupancy rights 
on persons not entitled to it under the law. {Freman¬ 
tle, S. M. and Burn, J. A/.) KUNVVAR BahaUUR 
V. Shambhu Dayal. L. R. 6 a 165 (Rev.). 

- —Lambardar — Lease—Interest of co-sharers 

mot looked to—Validity of lease. 

Where a lease was granted by the lambardar for h»s 
-own benefit without due regard to the interest of the 
co-sharers who were soon to come into possession of 
their lots, and on a very small enhancement. Held, 
unless it was clearly proved that the lambardar acted 
against the interest of the co sharers, the lease cannot 
be held to be invalid. Sheikh Doobru v Hang¬ 
man. L. R. 2 A. (Rev.) 141. 

■ — Lambardar^Powers of leasing—Perpetual 
idease—Lease for 12 years. 

A perpetual lease is on the face of it an alienation 
which a lambardar may not make but a lease for a 
Considerable term of years stands on a different footing 
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and each case has to be considered on its merits. A 
lease for 12 years is not necessarily unreasonably long, 
and if the transaction is a profitable one the lambar¬ 
dar may well enter into it. {Hopkins, S. A/, and 
Burn, J. A/.) BaLDEO v, WAKIS ALL 

4 U. P. L. R. (B. E.) 37. 

- Lambardar—Village divided into pattis snb- 

seguent to appointment of plui ntiff as lambardar for 
whole rnahal—Plaintiff cannot claim lambardar's re¬ 
muneration. 

Where the village has been divided into pattis after 
the plaintiff was appointed lambardar for the whole 
mahal, and no further appointments have been made, 
the plaintiff cannot be deemed to be the lambardar of 
any of the patiis and cannot claim the remuneration 
of a lambardar in respect of them. On partition, the 
plaintiff should be held to have ceased to be the no¬ 
minal lambardar even of his own patti, though for 
that patti only he remained so for all practical pur¬ 
poses .A.I.K. 1923 Nag 153 , Foil. {Hallifax, A.J.C.') 
HaRIDAYAL V. SUNDERLAL. 21 N. L. R. 16 : 

A. I. R. 1925 Nag. 451. 

Lambardai - Co-sharers should claim propor¬ 

tionate share of land surrendered in favour of one of 
them within reasonable time—Their right is zvithin 
Court's discretion to grant or not—Unreasonable delay 
in asserting their claim zoill deprive them of the right. 

Where a tenant surrenders his holding to a co-sharer 
lambardar, the claim of other co-sharers to partake 
of the holding on payment of their quota of the 
expenses of acquisition is one in equity which the 
Court in its discretion may grant or not ; which discre¬ 
tion will not be interfered with in appeal unless there 
has been something wrong in the manner of its exer¬ 
cise, Undue delay in the assertion of the claitn nega¬ 
tives the right. Where more than three years had 
elapxsed since the plaii tiff knew of the surrender and 
the defendant had spent money and leased tiie land to 
another. Held, that there was unreasonable delay 
and that the plaintiff had no right to disturb the les¬ 
see. {Prideaux, A. J. C.) MaHADEO v SON BA. 

78 I. C. 532 : A. I. R. 1925 Nag. 51. 
- Lambardar—Rights of, are not transferable. 

The rights of Lambardar cannot be transferred. 3 
C. P. L. R. 126 , Rel. on. {Baker, J. C.) Chooni- 
LAL V. NaNISINGH. 78 I. C. 278 : 

A. I. R. 1924 Nag. 284. 

' —— Lambardar—IVho can be appointed as. 

It is only persons having a proprietary interest that 
he uppointedlambardar and when that capacity 
is lost, they cease to be lambardars. {Pndeaux, A.J. 

C.) Motilal Gulabsaoz'. Ganpatrao. 

A. I. R. 1924 Nag. 211. 

■ — Lambardar—Suit for arrears of Profits — 

Burden of Proof. 

In a suit by co-sharers against lambardar for profits, 
the burden of proving amount of arrears lies on the 
lambardar. {Prideaux, A J. C.') SaRJE RaO v. 
Harak Chand. 6 N.L.J. 234:A.I.E, 1923 Nag. 287. 

- Lambardai — Lease — Lambardar's authority 

to gi ve. 

A lease granted by the Lambardar of a village and 
impliedly consented to by his co-sharer is binding on 
the casharer. The position of a Lambardar with 
reference to his co-sharer in the matter of letting out 
vacant land cannot well be put higher than that of a 
manager of the joint property of a Hindu family. 
{lyrake-Brockman, J. C ') KUNJILALz/. C. ChaNDAR 
Singh.. 64 I. c. 775 : 17 N. L. R. 169. 

— ■^“•Lambardar—Profits — Lambardar planting 
• itigroves— All co-skarers zvould share in profits 
thereof,' 
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Wheie the lambardar planted some usar in the 
proves and he contended that he should retain the 
profits accruing thereupon. I/el.i, that in the ab¬ 
sence of clear evidence of an agreement amongst the 
other co-''harers, the lambardar should re imburse him- 1 
self for any expense in planting the usar by taking the | 
whole profits, the plea of the lambardar was not main¬ 
tainable. {Ash70pr(/t, A. J. C.) GHANI AHMAD 
Khan Mt. Aziz Hec'.am. 28 0. C. 217 ; 

12 0. L. J. 272 : 88 I. C 134 : L. R. 6 0. C. 93 • 

A. I. R. 1925 0ndh432. 

- Lambayda>—Suit for profits — Collcctiott 

charges—No specific percentage Cun be claimed. 

Lambardar cannot claim a specific percentage as 
expenses incurred in collection of profits in a suit for 
profits among co-sharers. 27 Cal. 951 (P. C.) Dist. 
and Di«s. (Ashworth, A J. C.) (»HANi AHMAD 

Khan v . mt. Aziz Kegam. 28 0. C. 217 : 

12 0. L. J. 272 .• 88 I. c . 134 : L. E 6 0. 93 : 

A. I. R. 1926 Ondh 432. 

— I . -I- Lambardar — Co'sharer must Prove excess 
r ealizativns or default in realizations. 

When a co-sharer wishes to chaige the lambardar 
beyond what is admitted on the ground that he has 
collected more than what is admitted, it lies on the 
CO sharer to prove how much more the lambardar has 
collected or might have collected but for the gross 
negligence or misconduct, than is admitted. (H^azir 
Hasan, A. J. C.) GanGA PKaSaD v . PeCHCHU LaL 

80 I. C. 469 : A. I. R. 1928 Oudh 317. 

- Lambardar and co-sharers — Interest. 

Fiduciary position of the lambardar towards the co¬ 
sharers ju tifies award of interest on the refusal of the 
lambardar to give accounts. (IVazir Hasan, A. J■ C.) 

Aditya Prasad v . chhole Lal 11 0. L. J. 206 : 

L. R. 6 0. 99 : 78 I. C. 85 : A. I. R 1924 O^dh 319. 

- Lambardar—Suit for Profits—Liability of 

heirs of Lambardar. 

A lambardar is under a duty to take reasonable care 
in collecting the rents and the liability incurred by the 
failure to perform that duty survives after his death. 
The heirs of the decea.sed lambardar are liable to the 
extent of the assets of their deceased father which 
have come into their hands for the co-sharer's share of 
the profits which might with reasonable care have 
been collected. Where the difference between the 
gross rental and the collections is very great, there is 
a presumption either of dishonesty or of gross negli¬ 
gence on the part of the deceased lambardar and the 
burden is on his heirs to rebut that presumption. 
(Lyle, A. J. C,) SURAJ PRASAD V. DEBI DaYAL. | 
25 0. C. 49 : 8 0. L. J. 485 : A. I R. 1922 Oudh 149. 

- Lambardar—Suit for profits—Liability ior 

interest. 

In the absence of proof that the lambardar has 
deliberately or contumaciously declined to render ac¬ 
counts or pay his dues to a co-sharrr, he cannot be 
made liable for interest on sums found due on taking 
the accounts. 12 O. C. 140 5 *4 U. C. 150 dist. (Kan- 
haiya Lal, J. C.') KaMPTA SiNGH i'. MaTA Bhika 
Singh. 3 U. P. L R, (J. C.) 24 : 8 0. L. J. 630 : 

A. I. R. 1922 Ovdh 107 

■— Lambardar—Penver of—Grant of long leases. 
Under exceptional circumstances it is competent to 
a lambardar in the exercise of his powers as a mana¬ 
ger to grant leases for a longer term than what the 
requirements of the particular year or season may 
necessitate if he thereby secure.s the largest amount of 
benefit to the co-sharers by saving the property from 
sale. (Kankaiya Lal, J, C. and D^al,A. J (- ') 
MAHOMED MASUDALAM V, MAHOMED MAHUMUD 

Alam. 24 0. C. 369 : 9 0. L. J. 66 : 


CO-SHARER—Mutual Relat'on. 

A. I. R. 1922 Oudh 40. 

Mutual Relation. 

- Suit for profits — A^o em/niry into collections 

— Procedure — Illegality. 

A suit foi profits by a co-sharer against another on 
the ground that the latter was collecting the whole 
rent was dismissed without examining the deft, or en¬ 
quiring into the collections ; Held, the order was wrong 
and the procedure adopted wrong. (Fremantle, S M. 
and Burn, J. Af.) SUNDER LAL ?♦. SRI NaRAIN. 

L. B, 6 A. 16 (Rev.) 

- Mutual relation — Irnprozements bona fide in 

tile interests of the property — Compensation, though im- 
pravements zvere made ivithout consent of other co^ 
sharers—Compensation how assessed, indicated. 

Where a co-tenant spends nioney and restores a 
property which is in ruins to a state in which it is of 
use and can bring in some profit, he is entitled to- 
compensation at the hands of the other co-tenants ,. 
though he may not have made the improvements witb 
the consent of the other co-sharers, provided he has 
not made the improvements with a view to embarrass 
his co-sharers at the time of pai tition. The co-tenant 
against whom the improvements aie charged, will be 
charged not with the price of the Improvements but 
only with his proportion of the amount which at the- 
time of the partition they add to the value of the pre¬ 
mises. From this amount he will also be entitled to- 
deduct any sum of which he may have a just claim 
for use and occupation of his moiety enjoyed by the 
co-tenant making the improvements, (Freeman oi» 

‘ Co tenancy and Partition " Ref.) (Lindsay and 
Kanhaiya Lal, JJ ) ShiaM LaL v. RaDHa BaL- 
LAHH. 23 A. L J. 950 : L. R. 6 A. (C v.) t47 t 

88 I C. 822 : A. I. R. 1925 All. 770. 

- Mutual relation—One co'skarer building on 

joint land without othePs consent—O hers can sue for 
demolition of building and joint possession of site. 

One co-sharer out of many has no right to build orv 
what is joint land without ibe consent of the others, 
and if he does so, the others can sue for demolition of 
the building and for joint possession of the land 9 
All. f> 6 i, Di'S. (Mukerji, /.) RaM I.AL v, AmIR 
MUSTAFA Khan. 1. B. 6 A. (C v.) 274 1 

A. I. R. 1925 All. 700. 

- Lease to one—Holding ai'er — Alo payment of 

rent or profits—Effect of . 

Where a co-sharer who takes a lease of property 
from the body of co-sharers remains in possession for 
a long time after the period of the lease, without giv¬ 
ing rent or profit to the others, his possession is ad¬ 
verse and not as co-sharer. (Mukerji,/.') DaLMIR 
Singh v, JOTI PRASAD, L. R. 6 A. 2i4: 86 I. C. 660: 

A. I. B. 1926 All. 698. 

- Mutual relation^Detcrmination of rights^ 

Entries in Pez’enue records. 

When there has been an alteration in the revenue 
record prior to the institution of the suit, but made 
during the period for which profits are claimed, the 
duty of the Court trying a suit for profits must be to 
consider the order by which the alteration was made 
and to give effect to the intention of the said order. 
If, for instance, a plaintiff was the recorded proprietor 
of an eight annas share in a mahal during the first 
year or the period in respect of which profits were 
claimed and it was shown that after the close of that 
year he had been recorded as proprietor of a four 
annas share from a finding only that he had transferred 
his inte»-est in the remaining four annas share after 
the close of the first year in suit, then the duly of the- 
Court would be to give effect to the entries year by 
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on the basis f MOHAN SEN v, MaNORANJaN GHOSH ChaUDHURI* 

36 C. L. J. 208 : A. I. R. 1923 Cal. 13. 


CO-SHARER—Mutual relation. 

year, calculating the profits for each year 
of the record as it stood in respect of the said year in 
the revenue papers. When however it is clear upon 
an examination of the order passed by the Revenue 
Court, that the alteration made in respect of the 
extent of the plaintiff’s share was intended to be a 
correction of a previously erroneous entry and was not 
passed upon any alleged transfer having occurred 
during the years covered by the suit, then the court is 
bound to give effect to the entry as it stood on the 
date of the institution of the suit. {.PigS^oit and 
Stuart, JJ.) MT MUOARAK FaTIMA v. MD. WULI 
Khan. 44 All. 413 : 66 I. C. 125 : 20 A. L. J. 243 : 

L. R. 3 A. 140 (Rev.) : 4 U. P. I>. R. (A.) 188 : 

A. I. R. 1922 All. 102. 

• - —Mutual relation—Right on ohst^ uction. 

If one of the two tenantsdn-common of a wall ex¬ 
cludes the other from the use of it by placing an ob¬ 
struction on it, the only remedy of the excluded tenant 
is to remove the obstruction. IVatson v. Gray, 49 L 
J. Ch 243 Foil. {Marten and Fawcett, J J 

Emperor v. Balkrishna Narhar. 

26 Bom. L R. 978 : A. I. R. 1924 Rom. 486. 

* -- —Mutual relation—Possessory right can be 

claimed by one even before partition. 

Even before a general partition among co-sharers, 
one of them can have a possessory right over a parti¬ 
cular plot, which right is transferable by him. 
{Macteod, C.J. and Crump, J,') MOHIDDIN v. 
Ibrahim A. I. R. 1924 Bom. 297. 

■ ‘^Alutual relation—Partition wall — Rights 
inter se. 

Conditions attaching to party wall are not easy to 
define. Each party is entitled to act as owner of his 
half, but cannot compel the Oivner of the other half 
to bear any greater burden than he chooses to place on 
it. An encroachment cannot take place in defiance 
of the other’s rights. {Maclcod, C. J. nud Crump, /.) 

Dauhkhan Musekhan t'. Chandulal Kanhaya- 
LAL. a, I. R. 1923 Bom. 370. 

- Mutual relation—Hat sta>'ted on Joint land 

by two Co-sharers—Subsequent improvement by one— 
Other Co-sharer is not excluded from profits. 

Where two co-sharers start aon joint land and 
where subsequently one of thent make? improvements 
in the hat at his o^^n expe .se, he cannot on that ac¬ 
count, exclude the other co sharer fram that hat 
which the two had started for their joint benefit. 
{Newbould, J.) MD. SaFAR JaNIA KHAN v. RaJA 
Batya Niranjan Chakravarti. 

82 I. c. 290 : A. I. R. 1925 Cal. 266 ( 2 ). 

- Mutual relation—Government r€7>enue — De¬ 
fault tn payment of revenue—Purchase by defaulter err 
in connivance with him. 

A co-sharer who has defaulted to pay the Govern¬ 
ment dues and has thereby brought about the sale of 
the estate, cannot be permitted, if he purchases the 
estate at the sale, to hold it to his owm benefit to the 
exclusion of his co owner The position is similar 
when a tenant, in violation of his agreement defaults 
to pay, on behalf of his immediate landlord, the dues 
of the superior holder and thereby brings about a sale 
of the interest of his land. 44 C. 373 , 16 C. 194 ; 15 
C. W. N. 776 ; 12 C. L. J. 336 ; 10 M. I, A. 540 ; 18 
W. R. 240 ; 20 C. L J. II Re). The essence of the 
matter is that the co-owner or lessee who thus acts in 
breach of his obligation contractual or fiduciary, can¬ 
not be permitted to profit by his own wrong to the de¬ 
triment of the person whose interest it was his duty 
to protect, 12 C. L.J. 336 : xo M. I, A. 540 ;• 18 W. 
R. 240 ; 20 C. L. J. 11 : 24 C. W. N. 20 l ; 50 C. L. J. 
475 > Rel. {Mookerjee and Chotzner, J LalIT- 


- AJutual relation — Joi7it property — Incidents- 

One of the incidents of joint property is that it may 
be enjoyed jo ntly ; another incident is that its 
joint character is likely to be terminated. If a co¬ 
owner is content to enjoy joint property as such he 
should not be driven to seek for partition merely be¬ 
cause his co-owner chooses to dispute the extent of 
his share. {Mookeriee and Biickland, JJf) JOY- 
NARAIN V. SrIKANTHA. 33 C. L. J. 592 : 

26 C. W. N. 206 : A I. R. 1922 Cal. 8 

- 'Mutual relation—Improvements —Right of 

one co-tenant to claim compensation. 

A tenant-in-common is not entitled to compensation 
for improvements effected by him on the common pVo- 
perty as against the other co-tenants in the absence of 
any necessity for repairs or improvements or of the 
other co-tenants’ concurrence, express or implied, in 
their execution. 2 C. L. J. 25 dissented from. Swa7i v. 
SwaJi, 8 Price^iS ; Harrington v. Forrestre, ( 1893 ) 
2 Ch. 461 ; Leigh v. Dickeson, 15 Q.B. D. 60 referred 
to. {Oldfield and Devadoss, JJ,') JaNTAPURAM 
bUBBlAH V. VENKATARAMAYYA. 17 L. W. 77 : 

46 Mad. 104 : (1923) M. W. N. 13 : 

A. I. R. 1923 M. 358 : 44 M. L. J. 43. 

- Alutual relation—In suit by otte co-sharer for 

ejectment from entire premises he must prove that on 
date of suit he had authority to sue for efectment from 
the entire premises. 

When a lease is granted by one co-owner, the other 
cannot maintain a suit for the ejectment of the lessee 
from the whole of the prennses. In a suit by one 
co ownerfor ejectment of a trespasser from the whole 
of the premises the burden of proof lies on him to 
show that he had unrestricted authority to eject him 
on the date of the suit. The mere fact that at some 
point of time in the past he had such authority is not 
sufficient to show that he continued to be clothed 
with that authority at the date of the suit so as to be 
entitled by himself to require the defendant to clear 
out of the entire premises notwithstanding the fact 
that the other co-owner has manifested his intention to 
the contrary by granting him a fresh lease of the en¬ 
tire properties. {Hinkhede A. J- C.) VlTHAL v. 
SaDASHEO. 82 I. C 1041 : A. I. R. 1925 Nag. 175. 

- Mutual relation — Negligence. 

One co-owner cannot exclusively be saddled with 
the loss due to negligence in the repairing joint pro¬ 
perty in proper time, where the other co-owner could 
arrange himself for the repairs. {Kinkkede, A.J.C.') 
CHANDRA Shekhar z/. Abidalli. 

80 I. C. 920 : A. I. R. 1925 Nag. 58. 

Mutual relation—Suit for share of profits- 
Right ifJterest. 

I A co-sharer is not entitled to interest on his share 
of the profit unless there has been a refusal by the 
other co-sharers to pay the former his share of the 
profit. An offer to pay only a fraction of the sum 
due to the co-sharer is tantamount to a refusal. 15 N. 
L. R. 85 , referred to. {Hallifax, A. J. C.') YaDO 
PRASAEtz^, GaNGA RAM. A. I. R. 1923 Nag. 211. 

- Mutual relation — Ejectmetit—Suit by one 

alone—If lies. 

One co-sharer can sue a trespasser in ejectment on 
behalf of himself and his other co-sharers. {Dalal%J.C .) 

Harihar Baksh Singh v Muhammad Ushan 
Khan. 901. c. 807. 

^ —Mutual relation—Whether one co-sharer can 

eject a tenant singly, 

One co-sharer can only eject if he has the right by 
private partition or otherwise to collect the whole 



i 867 


QUINQUENNIAL DIGEST, 1921—1925 


186S 


CO SHARER-Mutual relat on. 

rent of the ^^hole bolding. {^FrcntautU, MD. 

SHtRKH XNr. KamCHARAN. L. R. 6 0. 66 (Rev.) 

- Mutu^jl relation—Rc conatyu-tioti — Co-s/iarer 

uot oh'cciiu^ IS hound to poy proportionate expenses of 

When one of several co-sharers reconstructs joiiy. 
property without protest from the other co-sharers U 
is equitable that when the other sharers demand their 
share of the property they '^hould be called upon to 
defray the proportionate expense of the new construc¬ 
tions. {Dalai, J.C.\ JOKHU z/. MT. SaRASWATI. 

9 0. & A. L R 643 76 T. C. 1017 : 

A. I. R. 1925 Ovdh 45 

Mutual relation—Lessee from co‘Sharer — 


Ri^fit to sue for profits. 

It is not competent to a co-sharer or his lessee or 
trattsferee to dtal with joint lanrl against the wishes 
of the other co-sharcr-:. Thotigh a lessee or grantee 
may be a co-sharer for the purpose of a suit for profits 
that does not mean that he has acquired the full rights 
of a proprietor ff)r all purposes. Where a lessee of a 
certain plot of Shamilat land from one of the co- 
sharers also obtains a lease or mortgage from some of 
the other co*>harers, he is not entitle<1 to deal with the 
lands as he likes, but he is bound by the terms of the 
leases in his favovir. (Daniels, A.J.C,) PANDIT 

Sri Nath z-. NaImtinnisa 

9 0. L. J. 92 : A. I. R. 1922 16. 

- utual relation—Liahiltty for — Co-enuuers — 

Approfiriation of profits hy otte co-oumcr. 

W'here one of several co ownei-s has appropriated 
the profits of the common property for a numl>er of 
^ years, it is open to the Court on equitable grounds to 
make him liable for interest on tlie an^ount due to 
the other co-owners. 23 C. W. N. 4^8 ; 35 
41 316 , 42 M. 66 r. 3 654 . 38 A. 5 R 1 Ref. 

(Afi.ler.C J.and Mulliek, /.) iNGLIS f'. SARJU 
PRASAD MISSER. 3 Fat. «!! : A. I. R. 1924 P. 633. 

Mutual relation—Default in payment of rent 


pO SHARER—Partition. 

held to have been a purchase for the benefit of alH 
the co-sharera, and the jote rights so purchased would 
by the purchase be extinguished. {Sir John Edge.') 
MIDNAPORE ZAMINDARY CO., LTD. V. NaRESH 
NaravaN KOY. L. R. fi P. C. 137 : 61 Cal. 631 

80 I C. 827 : 36 M. L. T. 169 
(1924) M. W. H. 723 ; 20 L. W. 770 
29 C. W. N. 34 • 51 I. A. 293 
26 Bom. L. R. 651 : 23 A. L J. 76 
3 Pat. L. R 193 : A. I R. 1924 P. C. 144 

47 M. I. J.23 (P. C.). 

- Pa 1 1 1 tion. 

If a co-sharer files a suit within 12 years from the 
date of the partition for the removal of the trees allot¬ 
ted to one co-sharer and standing on the land allotted 
to another co sharer, he is entitled to have the same 
removed and the land vacated. {Konhaiya Lai, J 
NIaMAT ULLAH V. Sa-ut-dn Nissa Bibi. 

L. R. 4 A. 314 (Rev.) : A. I. R. 1924 All. 160. 
Partition—Cirtenant is entitled to use et'cry 


_ Purehase hy one docS not enure to the henefit of alt. 

Where all co-sharers made default in payment of 
rent due and in consequence, the tenure is sold and is 
purchased l)y one of them the purchase does not ^ 
enure for the benefit of all. {Jioala Prasad and \ 
Kuhoant Sahay, //.) MADUSUDANLAL V. RAM ' 

GULAM SahU. 3 Pat. 4''8 : 78 I. C. 807 : 

6 Pat. 1. T. 447 

1924 P. H. C. C. 240 : A. I. R. 192i Pat- 547. 

Part t on. 

_ Partition—Disagreement as to management — 

Co-sharer cannot deal with commofi land to the detri 

ment of another co sharer. 

Partition is the remedy which a co owner has if he 

and the other co-owners cannot agree as to how the 

lands which they hold in common should be managed. 
17 l.A. 110 Pef, Where lands in India are held in 
common by co-sharers, each co-sharer is enli>Ied to 
cultivate in his own interests in a proper and husband¬ 
like mann'**' any part of the lands which is not beh.g 
cultivated by another of h s co-sharers, but he is lia¬ 
ble to pay compensation in respect of such exclusive 
use of the lands. Such an exclusive use of 
lands held in common by a co-sharer is not 
an ouster of his co-sharers from their proprietary 
rights as co-sharers in the lands. No co-sharer ^can, 
as against his co-sharer, obtain any jote right, rights 
of permanent occupancy, in the lands held in common, 
nor can he create by letting the lands to cultivators as 
his tenants any right of occupancy in them. 17 !• A. 
120 , 121 Ref. Where a co sharer alleged that he pur 
chased jote rights in lands held in common by the 
co-sharer, held, such a purchase would in law be 


Part of joint property provided he does not exclude co- 
tenant or deny his right—Co-tenant can prevent use by 
the other co-tenant luhich is repugnant to his feelings 
_ Where differences occur remedy is by partition only. 

Every co-tenant has the right to enter into and 
occupy the common property and every part thereof, 
provided that in so doing he does not exclude his fel¬ 
low-tenants or otherwise deny to them some right to 
which they are entitled as co-tenants. A co-tenant has 
a right to insist that his own property should not be 
put to a use which is repugnant to his feelings except 
where the plaintiff has lost his undoubted rights to 
insist upon the continuation of the existing state of 
the possession of the common lands. In case a co¬ 
sharer is unreasonable and obstructs his co tenant m 
making beneficial use of the joint property, the remedy 
of the tenant-in-common is to seek partition and not to 
take forcible po.ssession of the joint property to the ex¬ 
clusion of his co-shaters. 18 Cal. 10 (P. C.) Dist. 
( Greaves aud Chakravdrti, //.) ASHDTOSH KOY r. 
CHAIRMAN OF COMMISSIONERS, ROMPORE BOALIA 
MUNICPALH V. 29 C. ^ = 

Partition—Properties omitted in preliminary 


decree—Penver of Court to add. 

Ordinarily a suit for enforcing partition of some only 
of the common property will not lie ; if, however, by 
mistake, fraud or some other reason, some properties 
are left out, any of the co-owners can apply to have 
them divided. So also, even after preliminary decree, 
a Court may direct discovery of properties still remain¬ 
ing joint and pass preliminary decrees in 
of. {Mookeriee and Chotzner, JJ.'j 
DaSI V. KUMUDBALA DASI. 28 C. w. N. ISl : 

39 C. L J. 140 : A. I. R. 1924 Cal. 467. 

Partition — Improvements — Equity, 

If a joint owner has in good faith made valuable im¬ 
provements upon the common property at his own ex¬ 
pense, equity takes the fact into consideration upon a 
partition and In some suitable way mak^ an allowance 
to him therefor in addition to his rateable share of the 
property. {Mookeriee and Bucklatuiy J J») J 

natha Marwari V. Chandni Bibi. 

28 C. W. N 65 : 67 I. C. 81: 84 C. I. J- 482. 

- Partition—feature of tenure and survivor- 

ship does not apply thereafter. 

Artition puts an end to the incidents of a joint 
ancy. When the interest of a joint tenant is^ sever^ 
by partition, on his death succession to his interests 
will not be by survivorship but the separated tenant s 
heiis would inherit his interest in the tenancy 
Prasad and Maepherson, //.) GOPAL OJHA v*. 
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CO SHAREB—Right against trespasser. | 

Ramdhan Singh, 82 I. c. 204 : | 

A. I. R 1925 Pat. 228. 
R ght against Trespasser. 

- Right against trespasser. 

One of the co-sharers can sue to eject a trespasser 
from the joint land and the suit is maintainable. 
{.Lindsay and Kanhaiya Lai. JJ.) SRI THAKUKJI v. 
Hira Lal. 20 A. L. J. 609 : L. R. 3 A. 581 : 

44 A. 634 : A. I. R. 1922 All. 408. 

“Right against trespasser. 

The principle that in a suit for the ejectment of a 
tenant from a joint holding all the co-sharers must act 
jointly or ob:ain partition is not applicable, where the 
aefendant is not a tenant but a trespasser. {Moii 
Sagar, /.) LEKHAz/. BHANI. 

A I. R. 1923 Lab. 647. 

- Right against trespasser—Shamilat land — 

Encroachments. 

Where the land encroached upon had been reserved 
for the common purposes of the village body and in 
consequence of the encroachments theie is hardly suffi¬ 
cient space left on the spot for the common purposes 
of the village body, held, a decree can be passed 
for restoration of the land to its original use as there 
will be no exclusion of the defendants from joint pos- 
ses.sion of a legitimate character. 2 Lah. 7 . 7 . Foil. 
{Campbell, J.) PaSaWa SlNGH v. AMAR CHAND. 

A. 1. R. 1923 Lah. 308 (2;. 

- Right against trespassef—Suit by one for 

ejectment—Form of decree. 

In a suit by one of the co-sharer landlords for eject¬ 
ment of the defendant who was found to be a trespas¬ 
ser, the Court can pass a decree only for the plff.’s 
share. {Brasher, J.) DIPa v. LaL ChaND. 

49 P. L. R. 1922 : 68 I. C. 428 : 
A. I. R. 1922 Lah 393. 

- Right against trespasser — Ejectment—Suit 

by one alone—If lies. 

One co-sharer can sue a trespasser in ejectment on 
behalf of himself and his other co-sharers. ( Dalai, J. 

C.f Hari Har 3aksh Singh v Mohammad Us¬ 
man Khan. 90 I. C. 804. 

Right to Alienate. 

" —Right to alienate—Pcnver to confer occufanry 

rights — Bengal. 

In Bengal a co-sharer has no more power to confer a 
right of occupancy on a raiyat than a middle-man 
would have, and in Bengal a middle-man cannot ob¬ 
tain as a middle-man a right of occupancy in himself, 
much less can he create in his tenant a right of occu¬ 
pancy in lands held by him as a middle-man. {Sir 
Johsi Edge.) MiDNAPORE ZaMINDARY CO., I-TD. v. 
Naresh Narayan Roy. 26 Bom. L. R. 6 .1 : 

L. R. 5 P. C. 137 : 61 Cal. 631 : 35 M. L. T. 169 : 
(1924) M W. N 723 : 80 I. C. 827 = 20 L. W. 770 • 
29 C. W. N. 34 : 51 I. A. 293 : 3 Pat. L. R. 193 ; 
23 A. I. J. 76 : A. I. R. 1924 P. 0. 144 : 

47 M. L. J 23 (P. C.). 
—— Right to alienate — Sir land — Permanent 
lease of, is iftvalid. 

A co-sharer cannot alienate permanently the Sir 
w’hich is recorded separately in his name for purposes 
of cultivation. Revenue Courts have the right to de¬ 
clare such leases invalid. {Fremantle, J. M.) DuKHI 
Koebi?/. loknath Singh, l. r. 3 A. 225 fRev.) 

— —Right to alienate—Tenancy created by one — 

Tenant not a trespasser. 

Where a co-sharer owning part of a proprietary in¬ 
terest puts a tenant in possession of a holding, the ten¬ 
ant is not a trespasser. {Fremantle, J. M.) RaM 

Bahadur Singh z'. Ram niranjan Pathak. 

L R. 3 A. 165 (Rev.). 


CO-SHARER—Right to alienate. 

- Right to alienate—Lease by one cannot affect 

rights of others. 

It is not competent to one co-sharer to lease out a 
portion of ih'" joint property so as to affect prejudici¬ 
ally the rights of ether co-sharers in the property. 18 
I. C. 281 Foil. {Frema7iile, J. i^I.) RaJaRAM SiNGH 
V. Ka.MAI Kewa. L. R. 3 A. 81 (Rev \ 

- Right to alienate—Lease by one—Lease for 7 

years given to one of thetn only— Consent of the other, 
{I/oplins, S. ill.) —Where there are two joint ten¬ 
ants of a land a registered lease for seven years of 
some more plots given by the landlord to one of them 
binds the other if the latter gives his express or im-» 
plied consent. 

{Fremantle, J. M.) —When one of the members of 
a cultivating partnership does an ordinary act connec¬ 
ted with the holding such as the execution of a lease 
and there is no reason to suspect that he is acting 
against the interest of other members of the partner¬ 
ship he should be taken to be acting with their con¬ 
sent and they should be bound by his action. {Hop- 
hifis, S. HI. and Fremantle, J. HI.) SHFO RaJ v. 
Nand KISHORE Sahu. L. P. 2 A. 42 (Rev.). 

- Right to alienate—AgreetncJit restricting alie¬ 
nations inter se— Effect of. 

\ covenant among co-owners restricting alienation 
of shares by sale or mortgage to themselves does not 
extend loan involuntary transfer. {Suhrau'ardy, J.) 

Satish Chandra Dez. Gagan Chandra Rudra. 

78 I. C. 802 (2) : a. I. R. 192^ Cal. 471. 

- Right to alienate—Registered mortgages by 

one co-ou>nsr—Effect on other ro-oivners. 

Registration cannot be held to give to other co¬ 
owners notice of dealings with the property. It is not 
necessary for one joint owner of property to constantly 
examine the registers with a view to satisfying himself 
that his co-owner is not holding himself out as the sole 
proprietor of the property. {Broadway and H/ori 
Sagar, J J.) ISHAK DaS v. FaZAL ILAHI. 

77 I. C. 616 : A. I. R. 1923 Lah. 622. 

Right to alienate—Rights in Joint undivided 

property. 

Every co-sharer in joint undivided property has a 
right to every part of that property until partition. 
What he can sell is his share or a fraction cf his share 
in the whole of that undivided property. {Le Rossignol, 
/.) SakDAR Ali V FaZIL. a. I. R. 1923 Lah. 76. 

- Right to alienate—Shamilat land — Abandon- 

ment—Sale of Khewat. 

Rights in Shamilat lands are independent rights. A' 
sale of a khewat holding without any leference to the 
Shamilat would not result in the conveyance of the 
Shamilat. The question whether rights in the Shami¬ 
lat had been abandoned after the sale of Khew’at, is 
one of fact and the High Court is bound by the finding 
of the lower appellate Court. {Broadway and Martin 
neau, J J.) WaLI v. MaHOMED. 

4 Lah. L. J 221: A. I. R. 1922 Lah. 34. 
— Right to alienate—Lease by one of two co¬ 

sharers operates only on his interest. 

A lease executed by one of two co-owners can take 
effect only with respect to the lessor’s half-interest and 
is voidable as against the other co-owner. {Kinkkede^ 
A. J. C.) VITHAL V. SaDASHEO. 

82 I. C. 1041 : A. I. B. 1925 Nag. 176. 

“ —Right to alienate—Transferee of a co sharer 

cannot be saddled with liabilities for misdeeds of negli 
gence of transferor subsequent to the transfer. 

The transferee of a co-owner cannot be saddled' 
with new conditions or liabilities rot existent at the 
date of the transfer. Nor can the transferee be made 
to suffer for the negligence or misdeeds of the trans- 
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CO SHAREE—Right to alienate. 

feror ot his legal representative subsequent to the date 
of the transfer, i A'htkhedr, A. J. C.) CHANDRA 
Sekhar t/. abidalli. 

A. I. R. 1926 Nag. 68. 

- Right to ahcfiate—Power of—Lease of joint 

property by one — Effect. 

A perpetual lease of joint property granted bv one 
co-sharcr is not binding as against the others* \Ash- 
xvorth andlVnzir //asau, A.J. Cf.) LAL MaHOMED 

Khan r-. Mr. Amatul Fatima. 26 0. c. 239 : 

A. I. R. 1924 Ovdh 60. 

- Rii^ht to alienate—Patti—Sate and mortgage 

by one sharer—Effect. 

One of the co'-^hares of a patti cannot sell anything 
more than his joint interest in the plots subject to the 
result of any partition which may be made among the 
co-sliarers of the patti or village. purchaser is 

entitled to have hi* pos cssion maintained -ubject to 
the result of any partition that may take place though 

his title would be conBned to the interest which his 

vendor held in tlie plots or was capable of transferring. 
ifCanhaiya LaL J.C.) JaRBANDHAN v. DaTTA DIN. 

^ ^ A. I. R 1922 0udh46. 

.-^-^Right to sue—Suit by — Abatement—Claim 
by tenants. 

When a co-sharer who under an arrangement bet¬ 
ween the wiiole body of the landlords and tenants sues 
for his share of the rent, the tenants can claim abate¬ 
ment. {Greai'cs and Muher/i, JJ.') SlVAD.AS DUTT 

V. HiRKNDRA Krishna Dutt. 41 C. L. J. 330 : 

88 I. C. 6)4 : A. I. R. 1923 Cal. 783. 
Sham lat Land- 

- Shnmilat land—Sale of proprietai-y land does 

not necessarily include a share in Shamilat land — 
Onus lies on Purchaser to show th it Shamilat was iff 
eluded. 

The rights of proprietors in the shamilat of the 
village are not a mere accessory to the land separately 
held by them and the onus lies on the purchaser of the 
proprietary land to show that the sale to him included 
also a share of the shamilat. {Scott-Sfnith and 
Fforue, //.) GOBIND RAM V. Al.l .MUHAMMAD. 

79 I. C. 84 : A. I. R. 1925 Lah 99. 

_ Shamilat land — Not accessory to Khexvat 


CO-SHARER—Suit for poBseslion. 

moval of encroaehment on common land—Plaintiff 
should prove encroachment was xvtthin 6 years from 
suit. 

In a suit for perpetual injunction directing the de¬ 
fendants to remove an encroachment made on common 
land, it is for the plaintiff to prove that the encroach¬ 
ment was made within six years before suit and mere 
surmise by the Court that the encroachment was re* 
cent is insufficient for holding that it took place with¬ 
in six years. ^Jai LaE J Chan DU GaJJU. 

26 Funj L. R. 283 : 7 Lah. L. J. 228 : 

88 I. C. 176 : A. I. E. 1923 Lah. 453. 

Suit for posBOBsion. 

Suit for possession—Defendants in peaceful 


holdings. 

The Shamilat 
Khewat holdings. 
Zaida V. RaJ.a. 
- ^Shamilat 


lands are not accessories to the 
(^Broadway and Zafar Ali^ J/-') 

A. I. R. 1923 Lah. 350. 
land—What is—Share of Joint 


holding. 

Land which belongs to the whole village or a taraf 
is shamilat, but not the land jointly held by one 
against a small number of proprietor®. Therefore, the 
words mai hissa shamilat in a sale'deed do not include 
the share in the joint holding. {Ckevis. J.) BaSKAT 
Ram V. Imam L)in. 3 Lah. L. J. 431. 

- —shamilat land — Gift of land—Right in 

shamilat created afterwards — Effect. 

Where the deed of gift did not conv#»y rights in the 
shamilat to the donee there being no shamilat in 
existence on the date of the gift but rights in sham lat 
being created afterwards, all the proprietors including 
the donee become entitled to it proportionately to 
their proprietary holding {^Marttneau. J AHMAD 

YARjy. Mahomed Ali. 3 Lah L. J. 445. 

—Shamilat I nd—Not accessory to khata* 

Rights in the shamilat of a v llage are not accessory 
to the land held by a proprietor and a sale of the latter 
does not convey the shamilat rights unless there is an 
intention to the contrary. {Raoof and Moii Sagar. 

yy.) Shankar d^s v. Mali. 63 I. C. 746 (2) (L). 

•Suit against co'sharcr for injunction for re-^ 


possession of lands as khudkasht—Joint possession need 
not be decree i. 

Where a party is entitled to joint possession, he 
should be granted the relief, and, to entitle him to it, 
it is not necessary that he should have been in posses¬ 
sion before and should have been dispossessed later 
on, (34 All. 150 Foil.) But in certain cases a Court 
would be entitled to refuse a decree for joint posses¬ 
sion. 18 Cal. 10 and ( 1894 ) A. W. N. 127 Foil. 
Where the defendants had been in peaceful posses¬ 
sion of the lands as their khudkasht for well-nigh 
twelve years before the suit for joint possession was 
instituted. Held, that a decree for joint possession need 
not be granted. Held, further that having regard to 
the peculiar nature of the people of the District con¬ 
cerned, a decree for joint possession would be inexpe¬ 
dient. 8 A. L. J. 3.2 Dist. It is no doubt the case 
that the Code of Civil Procedure as it was enacted in 
1882 did not provide for the execution of a decree for 
joint possession and the Codu of 1908 does provide a 
mode as to how a decree for joint possession is to be 
executed. But from this, it does not follow that in 
every case wnere there are joint claimants and 
joint owners it is the duty of the Court to grant a 
decree for joint possession. {Mukerji. J.) GaJRAJ- 

siNGH 7 '. Ram anjore Singh. 87 I. C. 69 : 

A. I R. 1925 All. 668. 

- Suit for possession — Ejectment—ExcesAve — 

Occupation by one ha^er—Remedy is Partition. 

Where a plaintiff co-sharer, sued for joint possession 
with the defendant another co-sharer, on the ground 
that the latter was in occupation of an excess area and 
it was found that the defendant had been in possession 
for a very long time. Held, that the plaintiff could 
have sued for partition or profits and that he need not 
be put in joint possession. {^Neavcy J.') AmbIKA 

PRASAD Singh v. Ram Kishan 

L. R. 6 A. 186 (Rev) : A. I. R 1934 All. 928. 

Suit for possession—Mutual arrangement to 


possess »ypi*-ately alone rvill support suit for separate 
Possession ; otherwise the remedy is by partition suit. 

A co-sharer cannot maintain a suit for recovering 
possession of a specific portion of the property where 
he is not able to prove the existence of a mutual 
arrangement among the co-sharers by which they are 
to be in possession of separate portions of the 
property. In such a case the dispossessed co-sharers 
remedy lies by way of suit for partition {Mnkerli^ J.) 

Ekabbar Ali Shah v. Shaikh Kon All 

82 I. C 31 : A. I. E. 1926 Cal. 278. 

_ Suit for possession—One can sue to eject tres¬ 


passer. . 

One co-owner can sue to eject a trespasser and^ tne 

suit is not bad for non-joinder provided the plaintiff 

does not deny the other co-owner’s right. {/CrishnaH 

and Ramesam. JJ^ P. THIMMAYYA r. P* SlDDAPPA. 

75 I. C. 112 : A. I. R. 1926 Had. 68. 
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■■■—Suit for possgssio /—Suit for profits without 
■<z relief for possession — Maintainability. 

Where one -.o-sharer ^tated in his plaint “accordingly 
25 acres of home farm and of the izara was to be 
partitioned, but defendant No. I did not partition 
the same and wrongly cultivated it and enjoyed the 
produce thereof, and accordingly, the defendants 
should have naid the amount to the plaintiffs* share to 
them, but they did not pay it and wrongfully appro¬ 
priated it to themselves.” Hehf the suit is in 
substance one by a person claiming to be a joint 
ownei against the managing proprietor for his share 
of the village profits ; that in the passage quoted above 
the plaintiffs mean to assert that the defendant I 
refused to effect a partition and put the plaintiffs in 
possession of their share and withheld their share of 
the profits which he had no right to do and th it the 
suit is maintainable without a relief of possessior. 
(^Kotiual, A. /. C.) BHAGIRATHIBAI v. KESHEO 
GaNPaTRaO. a. I. R 1923 Nag. 229. 

— — — 'Suit for Possession. 

One of the co-owners can maintain a suit for pos¬ 
session and other co-owners are not necessary parties. 
{Rtfpchand BHaram. A. /. C.) MAHOMED FaRUG v. 
Sidik. 79 I. C. o9 ; A. I. R. 192a Sind 36. 

Suit for rent. 

"■ —Suit by one for rent of entire holding — 2f 


maintainable. 

One co-sharer has a right to bring a suit for the en¬ 
tire rent of the holding by making the other co-sharers 
parties and then ask for his share of the rent allotted 
to him. So far as the tenants are concerned they are 
liable to pay rent for the entire holding to the persons 
•who have got the superior interest. iSuhrawardy and 
Duval. //.) MOHINI MOHAN SaHA CHOUDHURY 

V. MeaJan. 90 I. c. 673. 

■•"■■■■ —Suit for rent by a co^shirer carft be changed 
into one for apportionment of rent—All co^sha'ers a*id 
ietuints are tieeessary parties in suit l^or apportion^ 
ment. 

A simple suit for rent cannot be converted into a 
suit for apportionment of rent. A suit for apportion¬ 
ment of rent should be properly trained so as to 
implead all the co-sharers and the tenants who are 
necessary parties. A co-sharer cannot as a matter of 
right, claim from the tenants what he estimates to be 
his proportionate share of the rent. (5 Cal. 902 ; 27 C. 
L. J. 43^» Ref. iSuhrawardy and Chotzner. JJf) 

Kamalesh Ray v. Dwarikanath Kotal. 

28 C. W. N. 967 : 83 I. C. 931 : 

A. I. R 1925 Cal. 197 (1). 
- -“Suit for rent—Suit against tenant for ass¬ 
essment—All co-sharers must join. 

A suit by a co-sharer landlord for an assessment of 
the rent of a tenant’s holding is not maintainable where 
the other co sharers have not been made parties either 
as plaintiffs or defendants. Das and Adami. JJ.') 

Partap Mahton 27. Mr. Wazir-un-nissa. 

4 Pat. 604: 6 P. I. T. 367: 88 I. C. 687: 

1926 P. H. C. C. 125: A. I. R. 1925 Pat. 6 j9. 

Who is. 

•IVho is—Death of a foint tenant does not bene“ 
Jit the zamindary bub surviinng joint tenant takes the 
whole. 

In case of joint tenancies, if a joint tenant dies with¬ 
out any heir-at-law, his interests survives to the survi¬ 
ving joint tenant. The sundving joint tenant does not 
lose his right in half the tenancy. Holdings cannot 
he divided in that way. The death of a joint tenant 
without heirs does not in any way benefit the zamindar, 
but the surviving tenant still remains a tenant of the 

Q, D.—VOL. I— 118 


COTTON DUTIES ACT (II OF 1896), S. 25. 

whole holdings. (^Sulaima/ty /) R.aJaraM DHUR 

Dube v. Jadunandan Dhur Dube. 

L. R. 6 All. 196 (Rev) : 88 I. C. 639: 

A. I. R. 1925 All. 758. 

■ -—IVho is — Proprietor—Distinction between 
A person may be proprietor in a mahal without be¬ 
ing a co-sharer. To be ranked as a co-sharer, he must 
have a specific fractional shar^ in the mahol. (Sulai- 
man and fCanhaiya Laly JJf) IMDAD HUSaIN v. 

Haider Beg. 82 I. c. 196. A. i. r. 1925 All. 135. 

——IVho is—Right to use of water—Does not 
make a man a co-sharer. 

The plaintiff’s right to use the water on the defen¬ 
dant’s land does not make him a co-sharer in the land 
itself nor is the defenda t’s title to the land affected 
thereby. Lai and Wilber force. J J.') (S.ADAMAN 
V. LakkU. 4 Lah. L. J. 514. 

COSTS. 

See (i) C. P. Code, S. 35 . 

( 2 ) Practice. 

— "■ Fatal Accidents Act—Damages aiuarded — 

Scale of costs. 

In an action under the Fatal Accidents Act, where 
damages are awarded the costs of the action should be 
taxed as between attorney and client as otherwise a 
considerable sum will be deducted out of the damages 
awarded. 7 B. H. C. R 113 : 2 C. W. Tf, 609 , Foil. 
{Pagcyj.) Nani Bala Sen v. buckland Jute 
C o., Ltd. 52 C. 602 : 89 I. C. 679 ; 

A. I. R. 1925 Cal. 893. 
-- —Mortgage suit—Rate of interest alone challen¬ 
ged—If an undefended suit — Pleader's fees. 

In a mortgage suit, the mortgagor admitted the 
execution of the deed and the consideration therefor, 
but objected to the rate of interest. Held, though the 
amount in dispute was very small when compared with 
the mortgage sum due, it was not an undefended suit 
for the purpose of calculating pleader’s fees. i^Baker. 

J. C.) Mahomed Abdul Sattar v. Kondiba. 

89 I. C 119. 

—Stay of execution. 

Execution of costs awarded by the Court below is 
not generally stayed except in cases where it is 
abundantly clear that there will be no chance of 
recovering it in case of a success in the appeal. 
(Miller. C. J. and Macpkerson. /.) KESHUB 

PRAS4D Singh v. Harihar Prasad Singh. 

90 I. C. 703. 

CO TENANCY, CO-SHARER. 

CO-TENANT. See CO-SHARER. 

CO-TRUSTEE. See TRUSTS ACT. 

COTTON DUTIES ACT (II OF 1896). 

S. 2j, cl. 9 —Wilful obstruction does not 
require any overt act. 

The Inspector of Cotton Excise wanted access to 
the godcwn of the accused’s mill for inspection of the 
goods or account books. The godown was locked. 
The requisi'ion of the complainant to have it opened 
was not complied with. It was not suggested in the 
case that the accused had not the necessary control 
over the key and that he was not in a position to open 
the godown if he was minded to do so. Held, under 
these circumstances if the accused refused to open the 
godown he undoubtedly caused an obstruction to the 
free access to this godown to which the complainant 
was entitled. It does not matter as to wnat the object 
of the complainant was in asking the accused to open 
the godown. Obstruction is caused no less because the 
purpose for which it was wanted is not established as 
alleged by the complainant. (Shah. A. C J. and 
Fawcett. /.) Mukundlal Bansilal v. Emperor. 
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COUNSEL. 

20 Bom. L. R. 721 : A. I. R. 1924 Bom. 492 
COUNSEL. 

.s*tv ( 1 ) Lfgal Practitioner. 

( 2 ) Practice. 

COUNSEL’S FEES. Set LEGAL PRACTITIONER. 
COUNTER-CLAIM. .SV^: ClV. PRO. CODE. O. 8 . 

counterfeiting coin, .w Penal Code. S. 232 . 

-Trade Mark. Set PENAL CODE, S. 482 . 

COUNTER PART. 

See (I ) Lease. 

( 2 ) Evidence Act, S. 65 . 

CO-URALANS. *SV(r MalaBAR Law. 

COURT 

Stt aho ( 1 ) CIV. PRO. Code, Ss. 9 and 20 . 

(2) }»RACTICE. 

C 3 ) Jurisdiction. 

- Calcutta Improvement Tribunal—If a Court. 

The President of the Calcutta Improvement Tribunal 
is a Civil Court havino; power to make an order for 
cost> and an inherent power to execute su' h order for 
co't.s made by him {^Chatterjea and Cholzntr, //.) 

Lata Kristo ?. A. K. Roy. 65 I. C. 177 : 

26 C. W. N. 30. 

CO URT FEES. 

-Cond tional Decree. 

Set ( 1 ) Court Fees Act. S. 7 (iv) (r). 

• V A.. #•- _ . 


( 2 ) 

Do. 

Sch. I, Art. i. 

( 3 ) 

Do. 

Sch. II, Art. 17 (vi). 

(4> 

Do. 

S. 7 (ix). 


Execvt on Orders. 


Stt also (i) Court Fees Act, Sch. I, Art. r. 

( 2 ) Do. Sch. II, Art. i i. 

-Ins’ ffic ent Cocrt-Fee. See COURT-FeeS 

act, S. 12 . 

-Pauper, C. P. CO^ E, O. 33. R. 7. 

-Reda ction. COU RT-FEES ACT, S. 10 . 

■Oeficitncy tan'l be ordered to be made up after 


COURT FEES. 

amount of Court-fee payable on the memorandum of 
appeal, that valorem Court-fee ought to be 

paid. 8 () P. R. 1912 followed. (^Sfiadt Lai. C. J. and 
Abilul Qadir, /.) RAM KISHEN v. HaRDE RaM. 

A. I. R. 1923 lah. 186. 

_ Greater ecmdittonal relief decreed — Lesser- 

amount claimed on payrneut of 

A claim for being given a smaller share on payment 
of proportionately lesser amount cannot be valued. 
{Scott Smith and Brasher^ J J •') ALI AKBaR 
Sultan*Ul-Mulk a. I. B. 1923 Lah. 129. 

_ Suit for possession—Decree on Condition of 

paying a certain sum — Appeal. 

Where in a suit for possession a decree is passed on 
condition of the plaintiff paying a certain sum of money 
to the defendants as in a redemption suit and the- 
plaintiff appeals against that li.ability, he must pay 
ad 1 ' lorem * ourt-fee thereon. 59 I. C. 667 Rel. {Abdul 
Raoof and Harrison, //.) TlKKAN RAM */. BOSA 
Kam 4U. P. L. R. (Lah.)77r 

A. 1. R. 1922 Lah. 440. 
_ Appeal—Refection of plaint for non payment of 

court'fec—Extension of time. 

An order rejecting a plaint for non-payment of extra 
Court-fee amounts to a ^ecree, and the memorandum 

of appeal from that decree must bear an ad valorem 
Court-fee. Where a memorandum of appeal was 
pr'^sented bearing a Court-fee label of Rs. 2 and it was 
pointed out to the appellant that the document was 
insufficiently stamped and the memorandum of appeal 
was consequently returned to him» but he refiled it 
without making up the deficiency in the Court-fee. 
Held that no valid memorandum of appeal was pre¬ 
sented within the period of limitation prescribed for 
the appeal, and that no adequate ground for the 
extension of the period has been established. {Shadt 
Laly C. J. asui Wilber force, J.') ShaHU v. BaKRI. 

’ 67 I. C. 901 : 3 L L. J. 237. 

Pauper — Appeal —In f<*rma pauperis— Court- 


dismissal of appeal. 

Where the Court after dismissing an appeal proceeded 
to order the appellant to make up a deficiency dis¬ 
covered in the Court-fees on the appeal. Held, that 
the Court had no power to do this and having dismiss¬ 
ed the appeal the Court functus officio {Martineau, 

J.) Abdullah v. Secretary of State. 

82 I. C. 588 ; A. I. R. 1923 Lah. 131 (.!)■ 
—— PrC-emplicn sutl —Market value of the pro- 
perty. 

Where in a pre-emption suit Court-fee is to be paid 
on the market value of the property sold the value of 
the .suit should be determined with reference to what 
the value was on the date of the sale and not on the 
date of the institution of the suit. {Scott Smith, J.') 

Sher Mahamad V . Ahmad Said. 

A. I. R 1924 Lah. 380. 

- Partition suit ^Appeal relating to certain 

items. 

Where the memorandum of appeal from the final 
decree in a partition suit attacks various item«i allowed 
or disallowed in ‘.he final decree, ad valorem court-fee 
should be paid on the items. {Broadway and Mar¬ 
tineau, J/.) Muhammad Majid Ullah Khan v. 

Muhammad Hamid Ullah khan, 

A. I. B. 1924 Lah. 325. 

_ Decree passed against one of several defind- 

ants—Appeal so as to make offer defendants liable. 

In a suit for recovery of money brought against 
several persons the trial Court passed a decree against 
one of them. The plaintiff preferred an appeal so as 
to make the other defendants jointly liable for the 
decree amount. On a question arising as to the 


fee payable to Government—Order directing same to be 
made equally, whin made. 

The plaintiff filed a suit in forma pauperis He then 
filed an appeal in forma pauperis. //rAC in the cu- 
cumstances of the case the Court-fee payable to the 
Government was directed to be paid bv the plaintiff 
and defendant in equal moieties. {Venkaiasubba haa 

and Srinivasa Aiyangar, 

V . Rama Aiyar. ^ iol ‘ 

21 L. W. 528 : A. I. B. 192u Mad. 786 : 

48 M. L. J. 273. 

- Crerwn debt ^Priority. 

Court-fees form a Crown debt ancl the Crown is 
entitled to precedence in payment of this debt over all 
creditors. {Jackson, /.) THE < OLLECTOR OF 

Krishna r. GaJJala SREERAMAMOORTY. 

80 I. C. 933 (1) • A. I. B. 1926 Ma i. 483* 

__- Memorandum of appeal Valuation. 

If the appeal in a suit for accounts is Irom the 

wliole decree the appellant is bound by the plaintiffs 

valuation in the plaint. {Spencer, J.) DamODAR 
Padhand r'. Haribhandhu Pat^aick. 

(1921) M. W N. 568 : 70 I. C. 392 : 14 L. W. 389. 

_ Cross-obfe titms^Subfect-matter incatable of 

money valuation—Reasonable valuation. 

Where the subject-matier of certain cross-objectioi* 
cannot be valued in money the Court should accept 
any reasonable valuation put by the 
{HankaiyaLal.J.C. and Lyle, A. J. C.) REjEa 
LOCHAN MAHARAJ V, RAM ^ANOHAR PRASAU 

25 0. C. 275 : A. I. B. 1923 Ordh 44 (1)* 

- Can be claimed on relief apparently cltumed. 

The question cf Court-fee has to be decided with 
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reference to the claim. The Court cannot insist on 
Court-fee on consequential relief not actually asked on 
the ground that the plaintiff has cast the reliefs in such 
a form as to conceal the real nature of the relief, 
though if consequential relief is not asked when it 
could have bten asked, the suit may be dismissed. 
{Das, /.) narayan Singh v. nawab Saiyid 
DILDAR Ali Khan. 3 Pat. 915 : 80 I. C. t44 : 

6 P. L. T. 191 : A. I. R. 1925 Pat 210. 
— ' ——Altfrftaiive reliefs. 

Where out of two reliefs which are identical in 
actual money value, one requires a higher Court-fee, 
the Court-fee is payable on the relief requiring the 
higher Court-fee. (Das and Ross, jJ.) DaSARaTE 

Meshy v. Jaychand Sutradhar. 78 I. c. v30 : 

A. I. E. 1923 Pat. 193 (2). 
-—Devolution of interest pending suit. 

The devolution of interest pending the suit can 
make no difference in the Court fee to be paid. {Dass 
and Rjss,//.) HaRIHAR PraSAD NARAIN DRO 

V. Maheswari Prasad Narain Deo. 

3 Pat. 6^4 : 82 1. C. 813 : A. I. E. 19k;5 Pat. 47. 

- Mesne Profits—Appeal against decree bearing 

full court-fee — Dismissal—Subsequent ascertainment 
of mesne Profits — Appeal—Fresh Court-fee if payable. 

Plaintiff brough t a suit for possession and mesne 
profits, the claim for mesne profits being valued at 
Ks. 4 , 696 - 8 - 3 . 'l‘l,e suit was decreed for possession and 
it was directed that the amount of mtsne profits 
should be ascertained. An appeal to the High <*ourt 
bearing full Court-fee was filed but the appeal 
dismissed. Then the mesne profits were ascertained 
to be Rs. 1 , 604 - 10 - 3 . The defendant appealed to the 
District Court and preferred a second appeal in the 
High Court. Held, that the Court-fee on the mesne 
profits had in fact been piid already by the Court-fee 
on the original memorandum of appeal and that it 
need not be paid again a second time. 16 C. I. J. 564 
Ref. {Das and Ross, //.) BaBU RAM MaNDERZ'. 
MaHARANI NawLAKBHATI. 1924 P. H. C. C. 206 : 

3 P. 815 : A. I. E. 1924 Pat. 694. 
—Declaratory suit—Property in the custody of 
Court — Court-fee payable. 

The property was in the custody of the Court ; all 
that the plflf. had to do was to e-tablish his title to the 
property. Therefore, it is only necessary lor him to 
file a suit for a declaration of his title to the property, 
but not for recovery of possession, it is enough if the 
court-fee is paid as in a declaratory suit. {Das and 
fCulwant Sahay, //.) SaBURI PaNDE v. RaM 
KheLawan PaNDE. a I. E. 1924 Pat. 38>, 

■— Cross-objections—Mere criticism of judg¬ 
ment. 

Mere criticism of judgment cannot be filed as 
cross-objections. Where there is nothing in the decree 
to which objection or exception could be taken by a 
party in whose favour a suit is dismissed with costs, 
and he files some criticisms of the judgment as cross- 
objections, it should not be accepted by the office. 
Such a petition does not require any stamp at all. 
{Roe, /.) Sahdeo Narain Deo v. Kusum Kumari 

1 P. 258: A. I. E. 1922 Pat. 483 (2). 

- Contribution—Suit for declaration of right 

to. 

Where in a suit for a declaration that the plaintiff 
will be end*^led to contribution from the defendant if 


COUET FEES. 

and when occasion arose, the plaintiff had paid a 
Court fee of Rs. ro only, held, the fee was correct. 
{Das and Adami, //.) S. KaFIQUDDIN z'. ASGAR 
ALI. 1 P. 1 : 3 P L. T. 793 : 4. I. E 1922 Pat. 392. 
■■ ■ — Mortgage suit—Interest between date of suit 

and decree—Appeal Court-fee, if payable on interest. 

Where the decree in a mortgage suit awarded the 
amount claimed in the plaint and also the interest from 
the date of the institution of the suit to the date of 
decree, held, in calculating Court-fees for purposes of 
appeal, the amount of inter.st awarded in addition to 
that claimed in the plaint should also be taken into 
.onsideration. 10 M R.J. 144 ; 13 Mad. 508 and 30 Cal. 
516 Kef. to. {jwnia Prasad, A. C- J- and Ross, J.') 
JaMUNA RAI V. RaMTAHAL RaUT. 1 P. 19 : 

3 P L. T. 790: 77 I. C. 1039: A.I.E. 1922 Pat. 387 (2). 

— Isiterest—Future interest —Ex parte decree — 
Appeal—Interest after period of grace. 

.4 decree-holder is as a matter of right entitled to 
interest at the rate of 6 per cent, per annum from the 
date of grace up to the date of realization. If no such 
interest is allowed and the decree-holder appeals, he 
is not liable to pay Court-fee on interest due in the 
interval between the expiry of the period £ grace and 
the date of hearing of the appeal. 17 B. 41 , Kef. 
{Adami and Bucknill //.)BhaGWATJ PRASAD bINGH. 
V. Bishnu Pragash Narain. fi P. L. J. 676: 

1922 P. H C. C. 73: 3 P. L. T. 310; 

A. I. E. 1922 Pat. 386. 

- Deficiency of, osi cross-objections in lower Court 

—No appeal relating thereto—High Court can levy. 

Where in the lower appellate Court there was a 
deficiency of Court-fee on a memorandum of cross- 
objections which was n:t noticed, the High Court has 
an inherent power to insist on the payment of the 
same, even though the appeal does not relate to the 
subject-matter of the memorandum of cross-objections 
in the lower Court. ^Miller, C. J. and Adami. y.) 

Kasik Behari Prasad z'. Hridoy narain. 

1922 P. H. C. C. 162: 3 P. L. T. 327: 1 P. 471:. 

A. I. E. 1922 Pat. 284. 

—- Arbitration in petiding stilt—Moneys found 

due to defendant—Decree of Court—Defendant to Pay 
Court f e. 

Pending a suit, the disputes were referred to arbitra¬ 
tion out of Court and it was found that money was 
payable to defendant. He applied for the award being, 
recorded as an adjustment under O 23 , R. 3 , Held, the 
Court could direct the defendant to plead the award' 
as an adjustment and claim tlie amoun" awarded, pay¬ 
ing Court-fee thereon. {Kennedy, J. C. and Aston, A. 
y. C.) FIRM OF BOLMAL CHELLARAM V. JHAMAN- 
DAS KISHARAM. 18 S. L. E. Ill : 88 I. C. 61 (2): 

A.I.E. 192.3 S nd 266, 
- Determination of — Evidence. 

To decide if a suit has been valued properly for' 
purposes of Court-fees evidence should be recorded on- 
the point. An application for the appointment of a 
curator under Act XIX of 1841 , which contains a des¬ 
cription of the value of the property does not impose- 
a corresponding obligation as to the stamp duties levi¬ 
able on it, and hence is not a safe criterion as to the- 
valueof the property. A decision as to valuation based 
on it cannot be sustained. {Fawcett, J C. and Ray¬ 
mond, A. y. c.) Ramdas V. Ajudhiadas. 

63 1. C. 685: 14 S. X. E. 137. 
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STATUTE INDEX. 


Account, procedure in suits for, when the decreed 
amount exceeds the claimed one, S. 11. 
Administration, certificates of, Ss.iqA —19K (Ch. Ill- 

A ) 

Administration, Lettei'S of, Ss. 19A—19K, (Ch. III- 
A.) 

Administration, Probates of, SS.19A—i9K,(Ch-III-A.) 
Administrator not compensating for low payment when 
discovered, S. 19G. 

Administrator to give proper secuiity before letters 
are stamped, S. 19F. 

Admission of improperly paid documents, in criminal 
cases, S, 33. 

Amended document, S. 29. 

Annuities, computation of fees in suits for, S. 7 * 
Appeal against any municipal tax exempted, S. 19, 


XXI 


Appeal against chaukidari assessment exempted, S. 19, 
xxi. 

Appeal from decree not having the force of decree to 
a civil court, Sch. II, Art. ii. 

Appeal to a Board of Revenue from a decree not hav¬ 
ing its force, Sch. II, Art. ii. 

Appeal to a Chief Commissioner from a decree not 
having its force, Sch. II, Art. ii. 

Appeal to a High Court from a decree not having its 
force, Sch. II, Art. 11. 

Appeal to a Revenue Court from a decree not having 
its force, Sch. II, Art. ii. 

Appeal where subject-matter does not exceed Rs. 5, 
Sch. I, Art. I. 

Appeal where subject-matter does not exceed Rs, lOO, 
Sch. I, Art I. 

Appeal where subject matter does not exceed Rs. 1,000, 
Sch. I, Art. I. 

Appeal where subject matter does not exceed 

Rs. 5,000, Sch. I, Art. l. 

Appeal where .subject-matter does not exceed 
Rs. 10,000, Sch. I, Art. i. 

Appeal where subject matter does not exceed 

Rs. 20,000, Sch. I, Art. l. 

Appeal where subject-matter does not exceed 

Rs. 30,000, Sch. I, Art. i. 

Appeal where subject-matter does not exceed 

^ Rs. 50,000, Sch. I, Art. i. 

Appeal where subject-matter exceeds Rs. 50,000, Sch. 
I, Art. I. 

Application containing a complaint of non-cognizable 
offence to a criminal court, Sch. II, Art. i. 

Application for compensation to acquisition of pro 
perty and for public purposes exempted, S. 19, 
xxii. 

Application for Government irrigation water exempted, 
S. 19, X. 

Application for leave to appeal as a pauper to a Com¬ 
missioner, Sch II, Art. 3. 

Application for leave to appeal as pauper to a District 
Court, Sch. II, Art, 3. 

Application for leave to appeal as a pauper to a High 
Court, Sch. II, Art. i. 

Application for leave to extend cultivation to a land 
revenue exempted, S. 19, xi. 

Application for leave to relinquish land exempted, 

S. 19, xi. 

Application for leave to sue as pauper, Sch, II, Art.2. 


Application for review alter goth day of decree, Sch.I, 
Art. 4. 

Application for review on goth day of decree, Sch. I, 
Art. 4. 

Application for review presented before goth day of 
decree, Sch. I, Art 5. 

Application for serving notice of rent enhancement 
exempted S. 19, xii. 

Application for summons of a witness to produce a 
document exempted, S. 19, xiv. 

Application for snmmons to produce or file an exhibit 
exempted, S. 19, xiv. 

Application of a witness for summons to give evidence 
exempted, S. 19 xiv. 

Application to any ivil Court to obtain copy, Sch. II, 
Art. I. 

Application to any municipal officer for conservancy. 
Sch. II, Art. I. 

Application to any municipal officer for improvement 
Sch. II, Art. I. 

Application to Chief Court of the Punjab where the 
subject-matter does not exceed Rs. 25, Sch. 1 , 
Art. 13. 

Application to Civil Court subject-matter not exceed¬ 
ing Rs. 50, Sch. II, Art. i. 

Application to Civil Court to call for records involving 
postal charges, Sch. II, Art. i A. 

Application to civil or revenue officer, not otherwise 
provided for, Sch. II, Art. i. 

Application to Criminal Court to obtain copy, Sch. II, 
Art. I. 

Application to customs officer by person dealing with 
Government, subject matter relating to those 
dealings, Sch. II, Art. i. 

Application to cut timber in Government forest ex¬ 
empted, S. 19. xix. 

Application to deposit in Court revenue, Sch. II, Art. 

1. 


does not exceed 
does not exceed 


Application to deposit in rent, Sch. II, Art. i. 
Application to determine the compensation by landlord 

to tenani, Sch. II, Art. i. . • v 

Application to excise officer by person dealing wi^n 
Government, subject-matter relating to those deal¬ 
ings, Sch. II, Art. I. 

Application to Judicial Commissioners Court, Upper 
Burma, where subject-matter does not exceed 
Rs. 25, Sch. I, Art. 15. 

Application to Judicial Commissioner, Upper Burma, 
where subject-matter exceeds Rs. 25, Sch. I, Art. 

Application to Land Revenue officer by any land-hol¬ 
der dealing with Government, subject-matter rela¬ 
ting to those dealings, Sch. II, Art. 1. ^ ^ 

Application to Lower Burma Chief Co^rt for revision, 
where the subject-matter does not exceed Rs. 25, 
Sch. I, Art. 14. 

Application to Lower Burma Chief Court, where the 
subject-matter exceeds Rs. 25, Sch. 1 , Art 14 * ^ 
Application to Magistrate by person dealing with 
Government, subject-matter relating to those deal¬ 
ings, Sch. II, Art. I. f 

Application to receive money due from Government 

exempted, S. 19, xx. ^ c u tt 

Application to Revenue Court to obtain copy, ben. 11, 

Art. I. 
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Application to serve notice of relinquishment of land, 
exempted S. 19, xii. 

Application to the Chief Court of the Punjab where 
the subiect-maiter exceeds Rs. 25, Sch. I, Art. 13. 

Application to the Financial Commissioner of the Pun¬ 
jab for revision, where the subject-matter does 
not exceed Rs. 25, Sch. I, Art. 13. 

Application to the Financial Commissioner of the Pun¬ 
jab for revision, where the subject-matter exceeds 
Rs. 25, Sch. I, Art. 13. 

Application under Act X of 1859, Sch. II, Art. 13. 

Application under. See S. 23 OF CR. P. CODE, SCH. 

II, Art. 18. 

Application when civen to a High Court. Sch. II 
Art. i. 

Arrears of maintenance computation of fees in suits 
for, S. 7, i. 

Art. 3, Repeal of, Sch. I Art. 3. 

Art. 8, Repeal of, Sch. II, Art. 8. 

Art, 9, Repeal of, Sch. II, Art. 9. 

Art. 10, Repeal of Sch. I, Art. 10. 

Art* 13, Repeal of, Sch. II, Art. 15. 

Art. 16, Repeal of, Sch. II, Art. 16. 

Attachment, fees to set aside, S. 7, vii. 

Award, fees in specific performance of, S. 7, x, d. 

Bail bond by a Magistrate. Sch. II, Art. 6, 

Bail bonds exempted, S. 19, xv. 

Bombay Presidency, value of land in, S. 7 v. 

Cancellation of stamps, S. 30. 

Caveat, Sch. II. Art. 12, 

Certain documents, exemption of, S. 19. 

Certificates of administration, Ss. 19A—19 K (Ch. 
III-A.) 

Certificate of debts where the property value does not 
exceed Rs. 50,000, Sch. I, art. I2-A. 

Certificate of debts where the property value exceeds 
Rs. 50,000, Sch, I, Art. 12-A. 

Certificate of debts where the property value exceeds 
not Rs 10,000, Sch. I Art. la-.A. 

Certificate of securities where the property value does 
not exceed Rs. 10 ooo, Sch. I, Art. 12-A. 

Certificate of securities where the property value does 
not exceed Ks 5 o,coo. Sch. I, Art. I2-A. 

Certificate of securities where property value exceeds 
Rs, 50,000, Sch. I, Art. 12 A. 

Certificate under Succession Certificate Act, in any 
case, Sch. I, Art. 12. 

Charge to a police officer of Bombay or Madras ex¬ 
empted, S. 19, xvi. 

Chief Controlling Revenue authority, defined, S. 2, 

Cognizable offence, written examination of the com¬ 
plainant for, S. 18. 

Collection of fees by stamps, S. 25, 

Commencement of Act, S. i 

Commission, power to issue to ascertain nett profits 
and market value, S. 9. 

Compensation, computation of fees in suits for, S. 7, i 

Complaint of a municipal officer exempted, S. 19, 
xviii. 

Complaint of a public servant exempted, S. 19, xviii. 

Complaint of a Railway servant exempted, S. 19. 
xviii. 

Computation of fees in certain suits, S. 7. 

Computation of fees in suits for damages, compensa¬ 
tion, arrears of maintenance, annuities, other per¬ 
iodical sums, S. 7, i. 

Confirmation of rules made by High Courts, S, 20. 

Contract of lease, fees in specific performance of, S. 7, 
X c. 

Contract of mortgage, fees in specific performance of, 
S 7 X b. 

Contract : ale, fees in specific performance of, S. 7, 
X a. 


Copy of account where words do not exceed 360, 
Sch. I, Art. 9. 

Copy of a decree having the force of decree where 
subject matter exceeds Ks. 50, Sch. i, Art. 7. 

Copy of any other order, where words do not exceed 
360, Sch. I, Art. 9, 

Copy of any revenue, where words do not exceed 360, 
Sch. I, Art. 9. 

Copy of decree having the force of decree where rub- 
ject-matter does not exceed Rs. 50, Sch. I, Art. 7. 

Copy of document liable to stamp duty, the stamp 
duty exceeding eight annas, Sch. I. Art. 8. 

Copy of document liable to stamp duty, the stamp duty 
not exceeding 8 annas. Sch. 1 , Art 8. 

Copy of judgment not having force of decree, where 
subject-matter does- not exceed Rs.50, Sch. I, Art.6. 

Copy of judgment not having the force of decree 
where subject-matter exceeds Rs. 50, Sch. I, Art.6. 

Copy of judicial proceeding where words do not exceed 
360, Sch. I, Art. 9. 

Copy of order having the force of decree where sub¬ 
ject-matter does not exceed Rs. 50. Sch I, Ait. 7. 

Copy of order having the force of decree where 
subject-matter exceeds Rs. 50, Sch. I, Art. 7. 

Copy of order not having the force of decree where 
subject-matter exceeds Rs. 50, Sch. I, Art. 6. 

Copy of Report where words do not exceed 360, Sch. I, 
Art. 9. 

Copy of statement where words do not exceed 360,. 
Sch. I, Art. 9. 

Counter-claim where subject-matter does not exceed 
Rs. 5, Sch. I, Art. i. 

Counter-claim where subject-matter does not exceed 
Rs. TOO, Sch. I, Art. i. 

Counter-claim where subject-matter does not exceed 
Rs. 1,000, Sch. I, Art. i. 

Counter-claim where subject-matter does not exceed 
Rs. 5,000 Sch. I, Art. i. 

Counter-claim where subject-matter does not exceed 
Rs. io,cco, Sch. I. Art i. 

Counter-claim where subject-matter does not exceed 
Rs, 20,000, Sch. I, Art. i 

Counter-claim where subject-matter does not exceed 
Rs. -10,000, Sch. I, Art. i. 

Counter-claim where subject-matter does not exceed 
Rs. 50,000, Sch. I, Art. i. 

Court-fee, relief for too high, being paid, S. 19-A. 

Cross-objection where subject-matter does not exceed 
Rs. 5, Sch. I, Art. i. 

Cross-objection where .«ubject-matter does not exceed 
Rs. ICO, Sch. I, Art. i. 

Cross-objection where subject-matter does not exceed 
Rs. 1,000, Sch, I, Art. i. 

Cross-objection where subject-matter does not exceed 
Rs. 5,000, Sch. I, Art. i. 

Cross-obiection where subject-matter docs not exceed 

Rs. ro,ooo, Sch. I, Art. i. 

Cross-objection where subject-matter does not exceed 
Rs. 20,000, Sch. I, Art i. 

Cross-objection where subject-matter does not exceed 
Rs. 30,000, Sch. I, Art. i. 

Cross-objection w’here subject-matter does not exceed 
Rs. 50,000, Sch. I, Art. i. 

Cross-objection where subject-matter exceeds 
Rs. 50,00c, Sch I, Art. i. 

Damages, Computation of fees in suits for, S. 7, i. 

Debts of a deceased paid out of his estate. Relief for, 

S. 19-B. 

Decision of question as to valuation, S. 12. 

Decision of question of valuation by a court of appeal, 

S. 12, ii. 

Decision of question of valuation by a court of refer¬ 
ence, S. 12, ii. 
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Decision of question of valuation by a court of revisioni 
S. I 2 , ii. 

Dismissal of suit for non-payment of additional fees, 

S. 10 , ii. 

Document, amended, S. 29 . • r e « 

Documents inadvertently received, stamping of. 20 . 

Estate, defined, S. 7 , v. 

Executors not paying full for low payments when dis¬ 
covered. S. 19 G. . . , c 

Exemption of a complaint of a municipal officer, o. 191 

xviii. . 

Exemption of a complaint of a public servant, b. 19 * 

xviii. _ 

Exemption of a complaint of Railway servant, b. 19 , 

Exemption of a petition by a prisoner under restraint 

of any Court, S. 19 , xvii. ... c 

Exemption of appeal against any municipal tax. b 19 , 

xxi- 

Exemption of appeal against chaukidari assessment, 

S. 19 , xxi. . . 

Exemption of application for compensation to acquisi¬ 
tion of property for public purposes, S. 19 , xxii. 
Exemption of application for Government irrigation 
water, S. 19 , x. 

Exemption of application for leave to extend cultiva¬ 
tion to a Land Revenue Officer, S. 19 , xi.^ 
Exemption of application for leave to relinquish land 
to a Land Revenue Officer, S. 19 , xi. 

Exemption of application for service of notice of 
relinquishment of land exempted* S. 19 * ^ii* 
Exemption of application for summons to produce or 
hie an exhibit, S. iq, xiv. 

Exemption of application to cut timber in Government 
forest, S. 19 , xix. 

Exemption of application to receive money due from 

the Government, S. 19 , xx. 

Exemption of application to serve notice for to en¬ 
hancement of rent. S. 19 , xii. 

Exemption of Bail bond, S. 19 . xv. 

Exemption of certain documents, S. 19 . 

Exemption of charge to a police officer of Bombay or 

Madras, S. 19 , xvi. 

Exemption of first application for summons of a wit¬ 
ness to give evidence, S. 19 xiv. 

Exemption of first application for summons of a wit¬ 
ness to produce a document, S. 19 , xiv. 

Exemption of Letters of administration, S. 19 , yiii. 
Exemption of petition presented to Special Commis¬ 
sioner under Bengal Act II of 1869 , S. I9« xxui. 
Exemption of petition to a Board of Revenue for as¬ 
certainment of rights or interests in the land-. 

S. 19 , ix. 

Exemption of petition to a Board of Revenue for 
assessment of land. S. 19 , ix 
Exemption of petition to a Collector for ascertainment 
of rights or interests in the land, S. 19 , ix. 
Exemption of petition to a Collector for assessment of 
land, S. 19 , ix. 

Exemption of petition to a Commissioner for ascertain¬ 
ment of rights or interests in land, S. 19 , ix. 
Exemption of petition to a Commissioner for assess¬ 
ment of land, S. 19 , ix. 

Exemption of petition to a Police Officer of Bombay 
or Madras. S. 19 , xvi. 

Exemption of petition to a Settlement Officer for as¬ 
certainment of rights or interests in land S 19 * ix- 
Exemption of petition to a settlement officer for assess¬ 
ment of land, S. 19 , ix. 

Exemption of petition under Indian Christian Mar¬ 
riage Act, S. 19, xxiv. 

Exemption of plaints in suits before Collectors of 
Madras Presidency, S. 19, vii. 


Exemption of plaints in suits before District Pan- 
chwyats in Fort St. George. S. 19 .yi. 

Exemption of plaints in suits by munsiffs in Fort St. 
George, S 19 , v. 

Exemption of power of attorney, when, S. 19 , i. 

Exemption of processes in svits before District Pan- 
chayats in Fort St. George, S. 19 , vi. 

Exemption of Probate of a Will, S. 19 . viii. 

Exemption of recognizances, S. 19 , xv. 

Exemption of written authority to an agent to distrain, 

S, 19 , xiii. 

Exemption of written statements wanted by court after 
first hearing S. 19 , iii. 

Fee, refund of, for review of judgment, S 14 . 

Fees, computation of, in certain suits, S, 7 . 

Fees for examination by accused to the complainant, 
b. 31, 11- 

Fees for possession of lands paying annual revenue not 
permanently settled, S. 7 , v. b. 

Fees for possession of lands paying permanently settled 
annual revenue, S. 7 , v. a. 

Fees for process, Ss. 20—24 (Ch. IV.) 

Fees, in High Courts ai d Presidency Small Causes 
Courts, Ss. 3—6 (Ch. II). 

Fees in other court? and Public offices, Ss. 6—19 
(Ch. HI.) 

Fees in specific performance of an award S. 7 , x. d. 

Fees in specific performance of contract of lease S. 7 , 

X. c. 

Fees in specific performance of contract of mortgage, 

S. 7 , X. b. 

Fees in specific performance of contract of sale, S. 7, 

X. a. 

Fees in suits for accounts, S. 7 , iv f. 

Fees in suits for a declaratory decree and consequen¬ 
tial relief, S. 7 , iv. c. 

Fees in suits for assignee of Land Revenue, S 7 , vii. 

Fees in suits for easements. S. 7 , iv. e. 

Fees in suits for houses and gardens, S. 7 . v. e. 

Fees in suits for injunction, S 7, iv- d. 

Fees in suits for lands paying a fixed payment in lieu 
of Revenue, S. 7 , v. c. 

Fees in suits for lands paying revenue but not sepa¬ 
rately assessed, S. 7 , iv. d. 
tee.s in suits for maintenance and annuities, S. 7 , n- 
Fees in suits for moveables of market value, S. 7 ,ii. 
Fees in suits for moveables of no market value, S. 7 , 
iv. (a). 

Fees in suits for possession of lands, houses and gar¬ 
dens, S. 7 , v. 

Fees in suits for specific performance, S. 7 * x. 

Fees in suits to enforce a right of pre-emption, S. 7 vi. 
Fees in suits to enforce a share in joint family pro¬ 
perty, S. 7 . iv. (b). . o - 

Fee.s in suit to set aside an attachment, b. 7 , vm. 

Fees leviable in High Courts Original Side and Presi¬ 
dency Small Cause Courts, S. 3 * 

Fees, mode of lev>ing of, Ss. 25 —3p (Ch. V.) 

Fees on documenls in High Court in Appellate juris¬ 
diction, S. 4. . .r- ,. 

Fees on documents in High Court in Extraordinary 

jurisdiction, S. 4 . 

Fees on documents in High Court, in Reference and 
Revision, S. 4 . 

Fees on documents in mofussil courts, S- 6 . 

Fees on documents in Public offices, S. 6. ^ 

Fees on memorandum of appeal against compensation 

order, S, 8. 

Fees paid on applications to Criminal Courts, repay¬ 
ment of. S. 31 (i). , j X c 

Fees paid on memorandum of appeal, refund 01, a. i3» 

Fees, power to reduce, S. 35. 

Fees, power to remit, S 35. 
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Fees to Accountant General of High Court at Fort 
William, Saving of, S. 36 

Fees to any ot her officer of High Court, saving of, 
S. 36, 

Fees, to be collected by stamps, S. 25. 

F_es to foreclosure a mortgage, S 7, ix. 

Fees to redee n a mortgage, S. 7, ix 

Foreclosure, fees in suit for, S. 7, ix. 

•Garden, power to ascertain market value of, S. 9. 

•Grants, relief in case of several, S. 19, c. 

High Court Appellate Jurisdiction, Fees on documents 
in, S. 4. 

High Court Extraordinary Jurisdiction, Fees on docu¬ 
ments in, S. 4. 

High Court, Reference and Revisional Jurisdiction, 
Fees on documents in, S. 4. 

High Court to make rules for costs of process, S. 20. 

House. Power to ascertain market value of, S. 9. 

Incapacity for refund for the mistake of court, S. 15. 

Keeping accounts of stamp’s, rules for, S. 27. 

Landlord and tenant, suits between, S. 7. xi. 

Land, powsr to ascertain market value of, S. 9. 

Letters of administration, Ss. 19 (A)—19 (K) (Ch. 
III-A.) 

Letters of administration exempted, S. 19 viii. 

Letters of administration, notice of application to be 
given to Revenue authorities for, S. 19-H, 

Letters of administration, payment of court fees for 
S. 19-I. 

Letters of administration, provision when low Court 
fees paid on, S. 19-E. 

Letters of administration, Ss. 6 and 28 and applicable 
to, S. 19 K. 

Levying fees, mode of, Ss. 25—30 (Ch. V.) 

Levy of fees in High Courts Original Side and Presi¬ 
dency Small Cause Courts, S. 3. 

Lower Burma Chief Court, application for revision, 
subject-matter exceeding Rs. 25, Such. I. Art. 14. 

Lower Burma Chief Court, application for revision to, 
s ibject-matter not exceeds Rs, 25, Sch. i, 
Art. 14. 

Market value, power to ascertain, S. 9. 

MarKet value wrongly estimated. Procedure on, S. 10 

Memorandum of appeal against compensation order. 
Fee on, S. 3. 

Memorandum of appeal, Decision of question as to 
the valuation of, S. 12, i. 

Memorandum of appeal, refund of fee paid on, S. 13. 

Memorandum of appeal under S. 55 of Indian Divorce 
Act, Sch. II,.Art. 20. 

Memorandum to disprove occupancy right, Sch. II, 
Art. 5. 

Memorandum to establish right of occupancy, Sch. II, 
Art. S‘ 

Memorandum lo obtain possession, Sch. II, Art. 4. 

Mesne profits, procedure in suits for when the decreed 
amount exceeds the claimed one, S. ii. 

Miscellaneous, Ss. 31—36 (Ch. VI.) 

Mode of levying fees, Ss, 25—30 (Ch. V.) 

Mofussil Courts, fees on documents in, S. 6. 

Mortgage, fees to redeem, S. 7 ix. 

Muktarnama to a Board of Revenue, Sch. II, Art. to. 

Muktarnama to a Chief Commi.ssioner, Sch. II, Art. 10 

Muktarnama to a High Court, Sch. II, Art. 10. 

Muktarnama to a Revenue Court for conduct of a case, 
Sch. II, Art. 10. 

Muktarnama to Civil Court for conduct of case, Sch. 
II, Art. 10. 

Muktarnama to Criminal Court for conduct of acase, 
Sch. H, Art. 10. 

Multifarious suits, S. 17 

^Necessity and amount of fee in High Court, procedure 
in difference of, S. 5. 


Necessity and amount of fee in Small Causes, proce¬ 
dure on difference of, S. 5. 

Nett profits, power to ascertain, S. 9. 

Nett profits wrongly estimated. Procedure on, S. 10. 

Non-payment of additional fees, disnnssa) of suit for, 
S. 10, ii 

Notice of applications for Letters of Administration 
to be given to Revenue authorities, S. 19-H. 

Notice of applications for probate to be given to 
Revenue authorities, S. 19-K. 

Number of peons in Di-strict Courts, S. 22. 

Number of peons in mofussil Small Causes, S, 22. 

Number of peons in Revenue Courts, S. 23. 

Number of peons in Subordinate Courts, S. 22. 

Nambe.’-or Stamps Rules for, S. 27, 

Order r lating to Compensation, Fee on memorandum 
of appeal against, S 8. 

Other Courts, fees in, Ss. 6—19 (Ch. III.) 

Other instrument of obligation by a .Magistrate, Sch. 
II, Art. 6. 

Other periodical sums, computation of fees in suits for 
S. 7 i. 

Pauper, application for leave to sue as a, Sch. II, Art. 
2. 

Payment of Court fees for Letters of Administration 
S. 19, I. 

Payment of Court fees for probates, S. 19. 

Penalties, recovery of, from administrator, S. 19 J. 

Penalties, recovery of, from executor, S. 19-J. 

Peons in mofussil Small Causes, number of, S. 22. 

Peons in Revenue Courts number of, S. 23. 

Peons in Subordinate Courts, number of, S. 22. 

Peons, number of, in District Courts, S. 22. 

Petition by a prisoner under distraint of any Court 
exempted, S. 19, xvii. 

Petition in suit under Native Christians Marriage Dis¬ 
solution Act, Sch. II, Art. 14. 

Petitions presented to Special Commissioner under 
Bengal Act II of 1869 exempted, S. 19, xxiii. 

Petition to a Board of Revenue exempted, S. 19, ix. 

Petition to a Civil Court to call for records involving 
postal charges, Sch. II, Art. i. 

Petition to a Collector exempted, S. 19, ix. 

Petition to a Land Revenue Officer by any land-holder 
dealing with Government subject-matter being of 
those dealings, Sch. II, Art. i. 

Petition to a Magistrate by a person dealing with 
Government, subject-matter relating to those deal¬ 
ings, Sch. II, Art I. 

Petition to any Civil Court subject-matter not ex¬ 
ceeding Rs. 50, Sch. II, Art. i. 

Petition to any Criminal Court, to obtain copy, Sch. 
II, Art. I. 

Petition to any Municipal Officer for conservancy, Sch. 
II, Art. I. 

Petition to any Municipal Officer for improvements 
Sch. II, Art. I. 

Petition to a Police Officer of Bombay or Madras, ex¬ 
empted. S. 19, xvi. 

Petition to civil court to obtain copy, Sch. II, Art. i. 

Petition to Commissioner exempted, S 19, ix. 

Petition to Customs Officer by person dealing wdth 
Government, subject-matter relating to those de¬ 
alings, Sch. II, Art. I. 

Petition to deposit in rent, Sch. II, Art. i. 

Petition to deposit in revenue, Sch. II, Art. i. 

Petition to Excise Officer by person dealing with Govt 
relating to those dealings, Sch. II, Art. i. 

Petition to Revenue Court to obtain copy, Sch. II, 
Art. I. 

Petition under Indian Christian Marriage Act ex¬ 
empted, S. rg, xxvi. 

Petition under Indian Divorce Act, Sch. II, Art. 20. 
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Plaint in a suit for possession under S. 9 of Specific I Po' 

Relief Act, Sch. I, Art. 2 . ^ xx j u • i>*^ 

Plaints, in suits before Collectors of Madras Presi- Po 

dency, when exempted, S. 19 , vii. Po 

Plaint of appeal. Decision of question as to its valua- Po 

Plamt of appeal for a declaratory decree, Sch. II. 

Plainl^ of 'appeal in suit where no money value is not Pc 
otherwise provided for. Sch. II. Art. 17 vi. ^ Pr 

Plaint of appeal to alter entry in proprietors registers. 

Plaint'^of^ appeal 'to alter order of Civil Courts, Sch 

PlainV o^f appe^al to alter order of revenue court, Sch. Pi 

Plain?’ o/'appeal to cancel entry in proprietors* regis- P; 

ters, Sch H. Art. 17' '*• . c u tt Art p 

Plaint of appeal to set aside an adoption, Sch. II, Art. P 

PlainVof appeal to set aside a reward, Sch. II. Art. 17 P 

Plaint’ of appeal to set aside decision of Civil Court, ^ 

Plain^t‘'o'f”appeal'to 'set aside decision of Revenue 

Plaint^ of'’app^ear’undeV'^ Marriage and Divorce I 

Plaints?’exemption of, in suits before District Pan- F 
chayatsin Fort St. George, S. 19 , vi. . „ c 

Plaints, exen'ption of, in suits by munsiffsin Fort bt. ^ 

George, S. 19 . v. 

Plaint to disprove occupancy right, Sch. II. Art. 5- 
Plaint to establish a right of occupancy, Sch. II. j 

Plaiiu'to obtain possession, Sch. II, Art. 4 . ■ 

Plaint where subject-matter does not exceed Rs. 5 

Plain^t‘'wher'^'subiect-niatter does not exceed Rs. too. 

plain^Avitere^subiect-matter does not exceed Rs. i.ooo. 

Plain^t'^whVre^subject matter does not exceed Rs. S-OOO 

Plain^t" wher^'ubject-matter does not exceed Rs. 

Plaint°'Xerr'’subiecbma‘tter does not exceed Rs. 
PiainT'rere tbiect-mauer does not exceed Rs 

PiainT'Xrf subiec[-aftor does not exceed Rs. 

^o.oco. Sch. I. Art. i- 

Plaint where subject-matter exceeds Rs. 50 , 000 , 
PleacUngwhte subject-matter does not exceed Rs. 5 , 
Plea^ng wht'e' subject-matter does not exceed Rs. 
Plead°n°g ^where tubrect-matter does not exceed Rs. 

Pieading^^'eresobjectlmatter does not exceed Rs. 
Pleading°’\'^here 'subject-matter does not exceed Rs. 
Plead°ng° whCTe' s’ubjec't-matter does not exceed Rs. 
Pleadin'g°where subject-matter does not exceed Rs. 

Plead^ w "^re lubl^ct-matter does not exceed Rs. 

CO. 000 , Sch. I» Alt* !• J r» /Ni", 

Pleading where subject-matter exceeds Rs. 50 . 00 °. 

Sch. I, Art. I. . c ; 

Power of attorney, when exempted, S. 19. 
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Power to ascertain market value, S. 9 . 

Power to ascertain market value of garden. S. 9 , 

Power to ascertain market value of house, S. 9 . 

Power to ascertain market value of land, S. 9 . 

Power to ascertain net-profits, S. 9 . 

Power to issue commission to ascertain net profits 
and market value, S. 9 . 

Power to reduce fees, S, 35 . 

Power to I emit fees, S. 35 . 

Pre-emption, Fees in suits to enforce a right of^ 

S. 7 , vi. 

Probate, Notice of application to Revenue authori¬ 
ties for. S 19 -H. 

Probate of a will exempted, S. 19 . viii. 

Probate of a will, where the subject-matter does not 
exceed Rs. ic,ooo, Sch. I, Art. 11 . 

Probate o a will where the subject-matter does not 
exceed Rs. 50 . 000 , Sch. I .Art. 11 . 

Probate of a will where the subject-matter exceeds 
Rs. 50 , 000 , Sch. I, Art. ii. 

Probate of Letters of Administmtion where subject- 
matter does not exceed Rs. 10 , 000 , Sch. I, 

Art. n 

Probate of Letters of Administration where subject- 
matter does not exceed Rs. 50 , 000 , Sch. 1, Art. 

II. 

Probate of Letters of Administration where subject- 
matter exceeds Rs. 50 , 000 , Sch. I, Art. ii. 

Probate, payment of court fees for, S 19 , I. 

Probates of administration, Ss. 19 -A -19 K. (Ch. III- 
A.) 

Probates, provision when too low fees paid on.. 

S. 19 , E. 

Probates, Ss. 6 and 28 not applicable to S. 19 * 

Probates valid as to trust property, without court fees^ 

S. 19 -D. 

Procedure in difference as to amount in High Courts 

I * S. 5 . 

rocedure in difference as to necessity of fee in High 

Court, S. 5. .. rr . 1, 

rocedure in difference as to necessity of fee in small 

causes, S. 5. 

rocedure in difference as to necessity or amount of 
fee in small causes, S. 5 . 

rocedure in suits for account, when the decreed 
amount exceeds the claimed one, S. ii. 

'rocedure in suits for mesne profits when decreed 
amount exceeds the claimed one, S. ii. 

Procedure on administrator not compensating for low 
payment on discovery, S. 19 , G, 

'rocedure on difference as to amount in small causes^ 

S, 5 . ^ 

'rocedure on difference as to necessity or amount or 
fee in High Court, S. 5 . 

Procedure on executors not compensating for low pay¬ 
ment when discovered, S. 19 -G. 

Procedure on market value, wrongly estimated, S. 10 . 
Procedure on nett profits wrongly estimated, S. 10 . 
Procedure on notice of application for probate to- 
revenue authoriiies, S. 19 H. ^ ^ 

Procedure on notice of Letters of dministration to- 

revenue authorities. S. 19 -H. ^ 

Processes, exemption of, in suits before District Pan- 
chayats in Fort St. Geoige, S, 10 ,-vi, 

Process fees, Ss. 20, 24 (Ch. IV), 

Process fees. Tables of, S. 21 . 

Process Rules for costs of, S. 20 . 

Proper security, administrator to give, before letters 

are stamped. S. 19 F. ^ 

Provision when low court- fee paid on letters of ao- 

ministratton, S. 19 , E. ^ 

Provision when low court-fee paid on probates* 

S. 19 . E. 
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Publication of rules made by High Courts, S. 20 . 

Public offices, fees in, Ss. 6 — 19 . (Ch. III). 

Public oliices,'’fees on documents in, S 6 . 

Punjab Chief Court, application to .subject-matter 
not exceeding Rs. 25 , Sch. i. Art. 13 . 

Recognizances exempted, S. 19 . 

Recovery of penalties from administrator, S. 19 J. 

Recovery of penalties from executor, S. 19 J 

Refund of fee for review of judgment, S. 14 . 

Refund of fee paid on memorandum of appeal, S. 13 . 

Refund, when court reverses its former judgment for 
mistake, S. 15 . 

Relief for debts of a deceased paid out of his estate, 
S. 19 B. 

Relief for too high a court fee being paid, S.iy-A. 

Relief in case of several grants, S. 19 C. 

Renewal of stamps, rules for, S. 27 . 

Repayment of fees paid on applications to criminal 
courts, S. 31 (i). 

Repeal of S. 16 . 

Revenue courts number of peons in, S. 23 . 

Reversal of former judgment by court for mistake, re¬ 
fund on, S. 15 . 

Review of judgment. Refund of fee on, S. 14 . 

Rules for costs of process, S. 20 . 

Rules for keeping accounts of. S. 27 . 

Rules for number of stamps, S. 27 . 

Rules for renewal of stamps, S. 27 . 

Rules for supply of stamps, S. 27 . 

Rules made by High Courts, confirmation of, S. 20 

Rules made by High Courts, publication of, S. 20 . 

Sale of stamps, S. 34 . 

Saving of fees to Accountant-General of High Court 
at Fort William, S. 36 . 

Saving of fees to any other officer of High Court, S. 36 

S. 24 , Repealed, S. 24 . 

S. 3 , Repeal of, Sch. I, Art. 3 . 

S. 32 , Repeal of, S. 32 . 

Set off, where subject-matter does not exceed Rs. 5 , 
Sch. I, Art. I 

S 2 t off where subject-matter does not exceed Rs. 100 , 
Sch. I, Art. I 

Set off where subject-matter does not exceed Rs. i.ooo, 
Sch. 1, Art. I 

Set off where subject-matter does not exceed Rs. 5 , 000 , 
Sch. 1, Art. I 

Set off where subject-matter does not exceed 
Rs. 10 , 000 , Sch. I, Art. i 

Set off where subject-matter does not exceed 

Rs. 20 , 000 , Sch. I, Art. 1 

Set off where Subject-matter does not exceed 

Rs. 30 , 000 , Sch. I, Art. i 

Set off where subject-matter does not exceed 

Rs. 50 , 000 , Sch. I, Art. i 

Set off where subject-matter exceeds Rs. 50 , 000 , Sch. I, 
Art, I 

Specific performance, fees in suits for, S. 7 x. 

Stamping documents inadvertently received, S. 28 

Stamps, cancellation of, S. 30 . 

Stamps, Collection of fees by , S. 25 . 

Stamps, Sale of, S. 34 . 

Stamps to be adhesive, S. 26 , 

Stamps to be impressed, S. 26 . 

Stamps to be partly impressed and partly adhesive, 
S. 26 . 

Stay of further execution of decree, if the decreed 
amount exceeds the claimed one, S. 11 . 

Suit for abatement of rent, S. 7 , xi f. 

Suit for contesting a notice of ejectment, S. 7 , xi d. 

Suit for delivery by a landlord of lease, S. 7 , xi c. 

Suit for delivery by a tenant of the counterpart of a 
lease, S. 7 , xi a. 

Suit for enhancing a tenant’s rent, S. 7 , xi b. 
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Suit for recovering occupancy of immoveable prope ty 
S. 7 , xi e. 

Suit for recovery of immoveable property from a ten¬ 
ant. S. 7 , xi cc. 

Suits between landlord and tenant, S. 7 , xi 

Suits for annuities, computation of fees in, S. 7 , i. 

Suits for compensation, computation of fees in, S. 7 ,i- 

Suits for damages, computation of fees in, S. 7, i. 

Suits for maintenance arrears, computation of fees in, 
S. /, i. 

Suits for other periodical sums, computation of fees in, 
S. 7 , i. 

Suits, multifarious, S. 17 . 

Supply ot stamps, rules for, S. 27 . 

Tables of process fees, S. 21 . 

Taxing officer, defined, S 5 . 

Timber, application to cost in Government forest 
exempted, S. 19 , xix. 

Title of the Act, S. i. 

Translation of judgment not having the force of decree 
where subject-matter does not exceed Rs. 50 , Sch. 
1, Art. 6 . 

Translation of judgment not having the force of de¬ 
cree where subject-matter exceeds Rs. 50 , Sch. I, 
Art. 6 . 

Translation of order not having the force of decree 
where subject-matter does not exceed Rs. 50 . Sch. 

I, Art. 6 . 

Translation of order not having the force of decree 
where subject-matter exceeds Rs. 50 , Sch I, 
Art. 6 

Trust property, without Court fees probates declared 
valid, S, 19 , D. 

Undertaking under S. 49 of Indian Divorce Act, Sch 

II, Art. 7 

Upper Burma Judicial Commissioner’s Court appli¬ 
cation to, w here subject-matter does not exceed 

Rs. 25 , Sch, I, Art. 15 . 

Upper Burma Judicial Commissioner’s Court, Subject- 
matter exceeding Rs. 25 , Sch. I, Art. 15 . 

Vakalatnama to a Board of Revenue, Sch. II, Art. 10 

Vakalatnama to a Chief Commissioner for case. 
Sch. II, Art. 10 . 

Vakalatnama to a Civil Court for conduct of case, 
Sch. II, Art. lo 

Vakalatnama to a Criminal Court for conduct of case, 
Sch. II, Art. lo. 

Vakalatnama to a High Court, Sch. II, Art. 10 

Vakalatnama to a Revenue Court for conduct of a 
case, Sch. II, Art. 10 . 

Valid, Probates declared as to trust property without 
Court fees, S. 19 D. 

Value of land in Bombay Presidency, S. 7 , v (i). 

Written agreement showing question for court’s opinion 
under C. P. C., Sch, H, Art. 19 . 

W ritten authority to an agent to distrain exempted, 
S. 19 , xiii. 

Written examination of a complainant fora cognizable 
offence, S. i 8 . 

Written examination of a complainant for wrongful 
confinement, S. 18 . 

Written examination of complainant for wrongful 
restraint, S. 18 . 

Written examinations of complainants, S. 18 . 

Written statement after first hearing, when exempted, 
S. 19 (m). 

Written statement where subject-matter does not ex* 
ceed Rs. 5 , Sch. i, Art. i. 

Written statement where subject-matter does not ex¬ 
ceed Rs. 100 , Sch. I, Art. i. 

Written statement where subject-matter does not ex¬ 
ceed Rs. 1,000, Sch. I, Art. r. 
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ritten bl.iicmeiit whvru subject-matter does 
exceed Ri-. ,;.ooo, Sch- I, Art. f. 

\\ ritten statement whoie subject-matter docs not 
ceed Ks. 10 00c, S« h. 1 . Art. i. 

AViitten statement wl^erc subject-matter does not 
ceed Ks. 2C,ooo. Sch. 1 , Art. 1. 

Written statcTiient where subject-matter does not 
reed !<«•. >0.000. S(li. b Art. 1. 


not Written statement wlierc subject-matter does not ex¬ 
ceed Rs. 50,000, Sch. I, Art. i, 
ex- I Written .statement where subject-matter exceeds Ks. 

I 50,000, Sch. I, Art, I. 

cx- • Wrongful confinement, written examination of com¬ 
plainant on, S. 18. 

e.\- Wrongful restraint, written examination of a com- 
pl ainant for. S. 18. 


COURT FEES ACT. ' VII of 1870 ) 


-.-/</ (orniu^ into force — I'Jfeft—/‘laint I 

returned for f'resenttitiou to proper court —AVte Court | 
I-CCS Act before actual presentation—Courl fee payable. < 
Wl.ere a plaint tiled while tlie old Court Feis Act 
was in force was returned for presentation to propei 
court and before; the actual presentation in the pro¬ 
per court tlie New C!ourt Fees Ac ..ante into force, t..e 
tJourt P'ee payabhr N rinrlcr the new .* ct and llie 
amount payable is the amount :lue under the new Act 
minus the amount that had been already paid. (A ew- 
bould and Graham, JJ.') blMAl.A VKOSAD MUKtRjI 

t. Lal Mom Devi. 30 C. W. N. 90. ! 

— — Alternative relief — l>ta>np on lari^e relief. 

Wliere a plaintiff sues in the alternative for one of 
two reliefs, the larger of the two reliefs souglit deter¬ 
mines the amovint of the stamp. {Abdul fbaoof s J.) 

Kundan Lal Anund Sakut. 

A. I. R. 1923 Lah. 436. 

-Decree for pu-'-session on payment of money— 

Appeal — Relief prayed for po>'ession without payment 
-Court-fee must be paid on amount directed to be 
paid. (Seotl-Smith. /.) WaDHANVA SinGH SUN- 
DAR Singh. 39 1 C. 667 : 21 P. W. R. 1921. 

- Draftin,^ is unscientific. 

The drafting of the Act is unscientific and its inier- 
pretation gi ves I ise to consideraljle difficulty. {Da'O' \ 
ton A/iller, C. Afullich, Jivala Prasad, Das and 

Poster, JJ.') Krishna mohan sinha t/. Kaghh- 

NANDAN }\\NDEV. 4 Pat. 336 : 1923 P. H. C. C. 65 : j 

87 I. C. 137 : 6 P. L T. 262 : 
A. I. R. 1926 Pat. 392 (F. B.). 

»■ - Basis of taxation. 

Under the Act, it is the value of the property, in 
respect of which the grant of Prol)ate or 1.utters of 
Administration is made that is taxed. I he Court can¬ 
not consider what the value of the property would be, 
if it passes into the hands of an efficient manager well 
equipped with capita! and energy, {/^as and Boss. 
JJ,) DEPUTY COMMISSIONER Ol SlNGHCHUM t': 

Jagadish Chandra Deo. 2 Pat. L. T. 683 -. 

62 I. C. 513 : 6 P. L. J. 411. 

- Fiscal enactment—Strict construction. 

The Court Fees Act is an Act dealing with 
purely fiscal matters, and the rule of construction 
adopted by the courts that statutes imposing pecuniaiy 
burden on the subject, must, in cases cf doubt, be in¬ 
terpreted in favour of the subject, applies to the .Act. 
iSaunders, J.C.) J At'.AN.XTH KAHA l< EMPEKOK. 

23 Cr. L. J. 121 (1921) : 4 U. B. R. 72 ; 

A. I. R. 1922 U. B. 14. 

- - ——S. 4 — Letters Patent Appeal — A'o Court-fees. 

No Court-fees are leviable iipon a petition of appeal 
under the Letters Patenl of the Allahabad High Court 
from the jiicigmem of a Single Judge. { Pudbali, J,') 
BHADOOL PANDEY *■. iMaNNI. 19 A. L. J. 677 •. 

44 A. 13 : 63 I. C. 318 : A. I. R. 1922 All- 164. 

- --Ss. 4 and 2^ - Alemoraudum of appeal — 

Omission to affix stamp. 

Wlicre a mcmoian<ium of appeal is filerl without a 
duly stamped decree api>ealed against, the appeal is 
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liable to be rejected, if the deficiency is not mad? up 
within the limitation period for filing an appeal. 
{Scott Smith. /.) SHAHADAT v. HUKAM SlNGH. 

A. I. R. 1924 Lah. 401. 

———S. 4 —Letters Patent Appeal—Court fee if 
payable ou. 

S. 4 of the Court Fee.s Act is not applicable to a 
Letters Patent Appeal from the judgment of a single 
Judge of the High Court and no Court lee is leviable 
thereon except Ks. 2 prescribed for an application to 
the High Court. 44 A. 13 ; 65 I. C. 675 , followed. 

I {Shadi Lais C. J. and Abdul Qadir, J.) HaR DIaL 
Shah r. Secy, oi- State for India. 3 Lah. 420: 

A. I. R. 1923 Lah. 275. 

I .—S. 4 —Suit transferred to Nigh Court under 
Cl. 13 of the Letters Patent {A/ad.)—Deficiency must 
.be paid by plaintiff according to Court-fees .4ct. 

Suits below Ks. 1,000 in value do not come within 
Ss. 39 and 40 of the Presidency Small Cause (’ourts 
Act. The transfer of such suits to the High Court 
will be under powers vested in it under S. 13 of the 
Letters Patent, and the jurisdiction of the High Court 
to try such suits would be Extraordinary Original Juris¬ 
diction conferred by the Letters Patent, (22 M. L, J. 
187 . Foil.) The High Court (Mad.) has framed no 
rules in re.spect of suits transferred under the Extra¬ 
ordinary Original Jurisdiction of the Court conferred 
either by S. 13 of the Letters Patent or S. 24 of the 
iC. P. Code. In such cases the Court-fees Act would 
! apply. The fees payable are the fees prescribed in 
the First and Second Schedules to the Act. .Any defi¬ 
ciency, if payable, must be paid by. the plaintiff. 
{Knmaraswami Sasiri, J-) VaRADAKAJA MUDA- 
LIAR V. ARUMUGAM PiLLAl. 22 L. W, 15 : 

. I A. I. R. l92o Mad. 1216. 

'-S.4— Applicability—Letters Patent appeal — 

1 Decision of single Judge. 

Where an appeal is filed under S. 10 of the Letlei^ 

: Patent (Patna) against a decision of a single Judge, 

! S. 4 of the C'ouiT-lees Act cannot apply as it refers only 
to appeals against the judgment of two or more Judges 
' or of a Division Court and as there is no provision 
1 j under which court-fee is leviable, the appeal must be 
T i accepted without any court-fee. {Coutts, J.) KAGHU- 
V 1 »AK Singh t-. Jethu Mahton. 1 Pat. 384 : 

. 3 Pat. L. T. 194 : 1922 P. H. C. C. 88 : 

A. I. R. 1922 Pat. 13 (1). 

1 -S. 5 — A'o reference made under S. 5 —Court 

' heaving appeal must decide question of insufiicteftcy of 
. j Court-fee paid on memo, of appeal. 

Where there has been a reference to the Taxing 
il Officer or the Taxing Judge, the question of insutfici* 
rt ency of the Court-fees as paid on the memorandum of 
) appeal cannot be raised again at the time of the 
; I hearing of the appeal; for S. 3 Court-fees Act 

1 . would clearly be a bar to any such re-consideration. 
_ But where no reference under S. 5 has been made at 
all the Court hearing the appeal must decide it. 37 Cal. 
a 914 , and 39 Mad. 725* Toll. {Sulaiman and Boys. 
is JJ.) Chunni LaL . SHEO CHARAN I.AL. 
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47 All. 756 : 23 A. L. J. 725 : 

L. R. 6 A. Civ. 362 : 89 I. C. 122 : 

A. I. R. 1925 All. 787. 

-S. 5— TaKtng Officer can decide as to defici¬ 
ency of Coitrt fee on plaint or memo, of appeal in lower 
Courts. 

By S. 5 the power of the Court to decide disputed 
questions of Court*fee is vested in the Taxing Onftcer 
subject to his power to refer the matter to the Taxing 
Judge when a question of general importance arises. 
This authority extends to all such questions arising in 
the High Court, whether the deficiency alleged is on 
the memorandum of appeal in the High Court or on a 
plaint or memorandum of appeal filed in the Court 
below. {Daniels^ /.) Ml'. BaHAL KuaK v. NaRAIN 
Singh. 22 A. L. J. 1038 : L. R. 6 A. CiV. 33 : 

84 I. C. 822 : A. I. R. 192a All. 184. 

- ■■■ S. 5— Jurisdiction of Taxing Office} — iVhen 

arises—Difference of opitiion between suitor and Cou*"t 
clerk not necessary—Object of section. 

The jurisdiction of the Taxing Olhcer does not arise 
like the jurisdiction of an arbitrator, upon a difference 
of opinion between a Court clerk and a suitor and 
upon some sort of formal reference to decide that dis¬ 
pute. The intention of S. 5 is merely to ensure that 
the question should be raised before the Taxing Officer, 
that he should bring his mind to bear on the question 
and that he should decide it. {Sanderson, C. J. and 
Ra}ikin, J. iN THE GOODS OF BHUBANESWAR 
TRIGUNAIT. t>2 C. 871 : 29 C. W. N. 879 : 

A. I. R. 1925 Cal. 1201. 

—Ss. 5 and 19-1— Letters of Adfninistration to 
the estate of decemed I/indu go^'er}ied by Mitaksha}-a 
—Duty payable—Taxing Officer's decision is final — 
Rules a}id orders of Calcutta High Court, Ch. 35 , R. 4 . 

A Hindu governed by the Mitakshara School of 
Hindu Law died intestate. His younger brother and 
his two sons applied for Letters of Administration. 
The deceased, at the time of his death, was a member 
and the karta of a joint Hindu family consisting of 
himself and the applicants. The deceased left certain 
amount in a bank. The applicants based their claim 
on the view that the deceased was a sole trustee, and 
they maintained that no sum was payable under Art. 
II of the First Schedule of the Court-fees Act. The 
applicants obtained a certificate from Taxing Officer 
within the meaning of S. 5 of the Court Fees Act, 
1870 , to the effect that “the fee prescribed by Art. 11 
of Sch. I is not payable in this case, it appearing from 
the affidavit that the property mentioned therein was 
held by the deceased in his life-time not beneficially 
or with genera] power to confer a beneficial interest.” 
The learned Judge before whom the application was 
laid for grant of Letters dismissed the application be¬ 
ing of opinion that a fee under Art. ii of Sch. I was 
chargeable. Held : the Taxing Officer’s decision is a 
final decision under S. 5 and the Court had no autho¬ 
rity to review it under B. 19 - 1 . {Sanderson, C. J. and 
Rankin, J.) IN THE GOODS OF BHUBANESWAR 
TKIGUNATH. 29 C. W. N. 879 ; 

A. I. R. 1925 Cal. 1201. 
■ I —S. 5— Appeal from Original Side of High 
Court—Dispute as to court-fee payable—Power of 
Judge to decide dispute—Aladras High Court Rules, 
Original Side, Art. 36 . 

It is competent to the Chief Justice of the High 
Court to reter a dispute between a suitor or his attor¬ 
ney and the Officer of the court as regards the court- 
fee payable on an appeal from an order of a single 
Judge on the Original Side, to the decision of a parti 
cular Judge of the High Court under S. 5 of the Court- 
fees Act. The Court fee payable on an appeal against 
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a final order on a guardianship petition presented on 

the Original Bide of the High Court is Ks. 100 under 
Art. 36 of App. II to the Madras High Court Original 
Side Rules. {Coutts-Trotter, J.) MAHOMED ISHACK 

Sahib v. Maho.med MOideen. 

(1922) M. W. N. 511 : 16 I. W. 210 : 

45 M. 849 • A. I. R. 1922 Mad. 421: 43 M. L. J. 436. 

-S. 5_ iy}-ong assessment by 'Taxing officer — 

Remedy. 

'I'he Court has no power or jurisdiction to interfere 
with the order passed by the 1 axing officer which is 
final and against \^hich there is no power of appeal, 
review or revision, even in a case where a Division 
Bench of the High Court decided that the older of the 
Taxing officer as to the co irt fee piyable was wrong. 
The remedy of the party is to move the Board of 
Kex enue to grant a refund. {Adami and Sen, JJ.) 
Hitendra Singh v. MahakaJadhiraJ of Dak- 
BHaNGA. (1925) P. H.c. C. 359. 

-S. 5— Valuation of sub/ect-matter — Taxing 

officer has /urisdiction—He should take evidence. 

Vqx Curiein, {Das, J. dissenting')-. —The Taxing 
O.fficer or Taxing Judge, as the case may be, is under 
S. 5 , the proper person to determine tiie fee payable on 
a memorandum of appeal presented to the High Court 
and for this purpose, he may investigate the question 
of the proper valuation of the subject-matter of the 
appeal. It is essentially desirable that the Taxing 
Ofiicer in determining questions of valuation should 
not as a rule base his decision merely upon allegations 
in the plaint as to the annual profits of the property 
to be valued. In order to anive at a proper decision 
on such a question, the parlies should be called upon to 
produce In such manner as may be convenient such 
documentary or other evidence as they may be pre- 
pare<l to tender to enable the Taxing Officer to decide 
the question. Per Jwala Prasad, J., {Semble.) — 
The non-observance by the Taxing Officer of such pre- 
caution^ will detract from the finality of his decision. 
{Dawson Miller, C. J. Mullick, Jwala Prasad, Das, 
and Poster, JJ.) KRISHNA MOHAN SlNGH v, 
R.^GHUNANDAN PaNDEY. 4 Fat. 336 : 87 I. C. 137 ; 

1925 P. H. C. C. 65 : 6 P. L. T. 262 : 

A. I. R. 1925 Pat. 392 (F. B.). 

■ —S. 5— Decision of Taxing Officer—Finality 

of. 

The Bench hearing an appeal will not interfere with 
fees taxed on memorandum of appeal even by the 
Taxing Officer, even though it is done wrongly. {Mul¬ 
lick and Bucknili, J J.) BHEOPUJAN RaI 2 /. Kesho 
Prasad Singh. 2 Pat. 919 ; 5 Pat. L. T. 315 : 

A. I. R. 1924 Pat. 310. 

-S. 5— Taxing Judge if can refer to Bench, 

It is not proper for a Judge to whom a Court-fee 
matter is referred, under S. 5 of the Court Fees Act 
to refer the matter to a Bench, {jwala Prasad, J.') 
KULDIP SaHAY V . HaRIHAR PRASAD. 3 Pat. 146 : 

4 Pat. L T. 638 : A. I. R. 1924 Pat. 161. 
-S. 5— Decision of Taxing Officer-Finality of. 

Under S. 5 of the Court Fees Act, the Taxing Offi¬ 
cer has jurisdiction to fix the amount of fee payable, 
and if he decides that the valuation put by the ap¬ 
pellants upon the relief was incorrect, he can correct 
it. Even if he has done anything not expressly al¬ 
lowed by law> the Couit Fees Act gives the High 
Court no power to interfere with his decision as to the 
amount of fee. {Miller, C. J, and Mullick, J.) 
Ram Sekhar Prasad Singh v Sheonandan 
DaBEY. 1922 P. H. C. C. 337 : 2 Pat. 198 : 

4 Pat. L. T. 71 : 1 Pat. L. R. 26 : 

A. I. R. 1923 Pat. 137. 
-S. 7— Value in plaint determines forum of 
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—Suits l',ilui7tio>t Act, S,S. 

In order to determine the proper appellate Court 
\vhat has to be looked at is the value of the origitial 
suit. the amount cr value of the subject matter 

of tne suit. The word “value” must be taken to be 
the value assigned by the plaintiff in his plaint and not 
the value a> Jound by the Court unless it appears that, 
either purpo>ely or through gross negligence, the true 
value lias been altogether misrep^e^ented by the plain¬ 
tiff. 32 All. 22. ; 34 al. 954 Uisseiued from. {Lind¬ 
say on J L iinhaiy i Lai, JJ-) MUHAMMAD ABDUU 
MaJII) I’, ala bux. 23 A. L. J. 2 l 6 : 86 I. C. 10a6 : 

47 All. a34 : A. I R 1926 All. 376. 
-S. 7_ Suit for icttms aside sale—Valuation. 

A suit for setting aside a sale under the Bengal 
Public Demand Recovery Act should be valued for 
purposes of jurisdiction and Court fee at the value of 
the whole properly sold. (^IValmsUy and Suhra^vardy 

jj.) PRAN Krishna (Jharai Nitya Gopal 
Mau i. oO Cal. 892 ; A. I. R. 1924 Cal. 239. 

-S. 7 and Sch. I. Art. \Suit for re¬ 
demption of kauom—Decree for redemption subject to 
payment of the value of improvements to the kanomdar 
— Appeal asainst the decree for value of improvements 
— Court-fee payable. 

In a suit for redemption of kanoin, the plaintiff ob¬ 
tained a decree subject to payment of the value of 
improvements. Ihe plaintiff appealed against the 
value allowed for improvements. Held., that the 
Court fee payable on the appeal must be determined 
in accordance with the value of the improvements 


which the appellant seeks to avoid. {Phillips and ^ 
Ramesam, JJ.) Tl RuVANGADATH NELYOTON 

Paidal Nayar z/. Emperor. 92 I. C. 624 ; a 

(1926) M. W. N. 169 (2) ; A. I. R. 1926 Mad. 225. ' 

_S. 7_ Substance vf claim must be looked to. j 

The application of any particular clause of S. 7 
must depend on the substance of the claim and not j 

on the mere words used in the plaint. {Odgers, /.) 

ALAGUR AIYANGAK V . SRINIVASA AIY.-\NGAR. 

22 L. W. 0 I 6 : (I92u) M. W. N. 777 : 

A. I. R. 192u Mad. 1248. 

_ 7 ^Redemption—Larger amount claimed in 

appeal than allowed by decree-Court fee is payable on 

the difference. .... . *i_ 

Mortgagee in appeal claiming a larger amount than 

that awarded by the decree of the lower Court allow¬ 
ing redemption, must pay ad valorem fee on his memo, 
of appeal calculated on the difference between the 
amount found due by the lower (^ourt and that claim¬ 
ed Ly him in appeal. 1922 Oudh » 2 , Foil. {IVaztr 
Hasan, A. J.C.) SaNT BaKSH z/. DILDAR HUS- 
SaIN. 74 I. C. 88 ; A. I. R. 1924 Oudh 170. ! 

_ Ss. 7 and 17—‘‘ Subject ” meaning of—Suit 

emb*'acing two or three distinct subjects — Court-fees 
payable on the aggregate and not on each separately. 

In a suit tor possession of land with mesne profits 
and a maikhana claim, plainiitt had valued each of 
the items separately. Held, he was liable to pay 
Court fee only on the aggregate amount and not on 
each item separately, as that was the established 

practice in Bengal from 1882 . The word “subject in 
S. 17 means cause of action and is not to be inter- 
Dreled with reference to S. 7- K<^liapman and Atkin¬ 
son //) NAUKATAN LAL V . \V ILFORD JOSEPH 

Stephenson 1922 P. H. C C. 79 : 

SlEPHENSON. A. 1. R. 1922 Pat. 3u9. 

_Ss. 7 (1), 4 (e) and 11 (b)— Suit for decla¬ 
ration of plaintiffs' liability to make a smaller periodi¬ 
cal payment than that claimed by deft,-Valuation for 
purposes of courVfees and jurisdiction. 
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A suit for a declaration that the plaintiff is liable to 
pay achti pa/asha (a kind ol royalty payable to a hill 
owner) only at the rate of 150 seers of paddy per 
annum and not at the rate of 459 and odd seers as 
claimed by the defendant, does not fall under S. 7 , 
cl. ( 1 ) or S. 4 , cl. (<•)- or S. 11 , cl. {b) of the Court 
Fees Act. The suit is one for a declaratory decree 
without any consequential relief, and its jurisdictional 
value cannot be higher than the value of the subject- 
matter in dispute between the parties. The subject- 
matter in dispute is the difference between what the 
plaintiff admits to be the proper rate and the rate 
allfged to be claimed by the defendant. The decla¬ 
ration which the plaintiff seeks, if allowed, would 
relieve him from the liability to pay the difference 
between these two sums for all time, and therefore in 
estimating the value of the subject-matter in dispute 
the Court must take the capitalised value of that 
right. {Krishnan and Waller, /J.) KaRAKKaTI'I- 
DATHIL RYRAPPAN NAMBIYAR . CHATHU KUTTI 
NaMBIYAR. 34 M. L. T. 271 : 19 L. W. 668 : 

79 I. C. 343 : A I. R. 1925 Mad. 621 : 46 M. L. J. 377. 

-S. 7 (1) —Valuation of plaint for money 

decree. 

The valuation of a plaint in w'hich a money decree 
is claimed is based on the actual sum claimed after 
allowing for deductions, such as sums expressly set-off 
in the plaint. {Lentaigne, /.) D. S. AbraHAM & 

CO. V. IBRAHIM GORABHOY. 2 Rang. 462: 

84 I. C. 971 : A. I. R. 1925 Rang. 65. 

_S. 7 (1), Sch. I, Art. 1— Suit for balance due 

on commission agency account is a suit for money. 

A suit for the balance due on a commission agency 
account is a money suit under S. 7 ( O of the Court 
Fees Act ; the amount of Court fee payable for an ap¬ 
peal against the preliminary decree in such a suit will 
be according to Sch. I, Art. i of the Act. {Fawcett, 

\ J. C. and Kemp, A. J. C.) KaI BAHADUR HaRIJI- 
mal V. Dhanpatal Dewan Chand. 64 I. C. 626 : 

) 15 S. L. B. 82. 

_S. 7 (iv)—C* /". Code, O. 7 . R. \i~Court 

can hx proper value if plaintiff's valuation is arbi 
■ trary—But no revision lies from Court's decision — 

” C. P. Code, S, 

" The Court is empowered under the law to revise the 
valuation put by the plaintiff and if on such revision, 

1 it is of opinion that the valuation is insufficient or 
1 arbitrarily low, it has jurisdiction to fix the proper 
value. But where a Court determines the valuation 
according to its judgment or holds that plaintiff’s 
valuation is correct, it does not commit such an error 
of law as to entitle tne High Court to interfere under 
9' S* 115 , C. P. Code. {Suhrawardy and Duval, 

9* G M. Falkner V. Mirza Mahomed Syed All 
it 86 I. C. 8o3 : 29 C. W. N. 627: A. I. R. 192 j Cal. 814. 
es _S. 7 ( v )—Suit for separate possession — 

jMahomedan lO-sharer. 

its Where a Mahomedan co-sharer sues the other co- 
of >harers for partition and possession of her share of 
ay ht*^ father’s properties, alleging she is in possession of 
on some items indicating a joint possession in law, the 
ed suit falls under Sch. II, Art. 17 (vi) of the Court- 
in Fees Act. {Krishnan, J.) KURSHIT KaTHUM v. 

er- Hyder Khan Sahib, (1923) M. W. N. o64 (2) : 

A. I. B. 1924 Mad. 207. 

PH-S. 7 (iv)— Joint family property — Posses- 

9 : sion in the name of various members — Court-fee paya' 

•>9. ble. . 

la- Court-fee is payable on the footing of the plaint 
di- and not on what is afterwards decided by the court. 
for In a suit for partition of joint family property stand¬ 


ing in the possession and names of various members. 
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no art'court-fee is payable. {Das and Ross. 
// ) BaSUKI BEHARY PANDEY V. CHATTER 
PaNDEY. 5 Pat L. T. 653 : 79 I. C. 913 ; 

1924 P H. C. C, 210 : A. I. R 1924 Pat. 640. 

--S. 7 (w)— Partition suits—Jurisdiction and 

Court Fees, 

There is a distinction between suits for partition 
pure and simple, where the plaintiff is in joint posses¬ 
sion of his share and there is no dispute as to his 
title of share, and suits where the plaintiff seeks for 
an adjudication of his title or extent of share and for 
partition after such adjudication. In the latter case 
it is the value of the plaintiff’s share which will deter¬ 
mine jurisdiction of the Court and not the value of 
the entire property. Where there is no question as 
regards the title of the plaintiffs and the only ques¬ 
tion before the Court is as regards partition, the value 
of the whole of the properties sought to be partitioned 
must be the value for the purpose of iurisdiction. i 
P. L. T. 595 Dist. {Das and Kulwant Sahay., JJ 
RaNJIT SaHI V. MaULAVI QaSIM. 2 P. 432 : 

4 P. L. T. 257 : A. I. R. 1923 Pat. 342. 
~ ■ ■—S. 7 (iv)— Valuation — Nature of -Binding 
on appeal. 

The valuation which a plaintiff is allowed to put 
under S. 7 (iv) of the Court Fees Act should not be 
arbitrary or fanciful, and is binding on all parties in¬ 
cluding the plaintiff when an appeal is preferred. 
{Kennedy, J. C. and Aston, A.J.C.) DIPCHAND 
Dowlatram V. Firm OF Permanand Chimandas. 

79 I. C. 582: 16 S. L. R. 273. 

-S. 7 (iv) (a) and (x) (a)— Specific perform 

ance of contract—Suit by Plaintiff for return of a sale 
deed or for exeattion of a fresh sale-deed and its 
registration —Cou rt-fe.: payable. 

In pursuance of a contract for sale of a shop defen¬ 
dant executed a sale-deed and gave it to the Sub- 
Registrar for registration. The document was return¬ 
ed to the defendant and in the absence of the plain¬ 
tiff (the vendee) the defendant sold the shop to a 
third person. Subsequently plaintiff brought a suit 
for return of the original sale-deed or in the alterna¬ 
tive for the execution of a fresh sale-deed and for its 
registration. Plff. valued the suit under S. 7 (iv) {a) 
of the Court Fees Act and on the relief for registra¬ 
tion paid a court-fee of Rs. 10 under Sch. II, Art. 17 
(vi) of the Act. Held, that the suit was one for spe 
cific performance of a contract of sale and court-fee 
was payable under S. 7 (a) {b) of the Court Fees Act 
according to the amount of consideration. The ab¬ 
sence of a prayer for possession was immaterial. 
{Scott-Smith and Fforde,JJ.') FaKIR ChanD v. 
Ram DatT. 5 Lab. 76 : 8 ^^ I. C. 953 : 

A. I.R. 1924 Lab. 439. 

-S. 7 (iv' (a)— Sale deed—Suit by vendee to 

set aside and to recover Portion of Purchase money — 
Damages — Court-fee on plaint. 

The appellant purchased some property for Rs. 2,000 
under a sale deed executed by the defendant and paid 
him Rs. 1,000 in cash and executed in favour of the 
defendant and his minor sons a mortgage deed for the 
balance of consideration for the sale. In a suit 
brought by her (appellant) allecing that the defen¬ 
dant had played a fraud on her by suppressing im¬ 
portant facts and piaying for declaration that the sale 
deed and the mortgage deed were invalid and for the 
return of the Rs. i,o?opaid by her and for Rs. 300 as 
damages, held, that the substantial relief asked for by 
the plaintiff was the cancellation of the sale deed, the 
claim for money being only ancillary to it, and that 
Court-fee on Rs 2300 should be paid by her. The 
property having actually passed b., the sale deed from 
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the dtfendant to the plaintiff, she could not claim the 
amount paid by her without selling a'^ide the sale, 
{Devadoss and JValla'e, J/.^ l.AKSHMI .'\MMAL 

/// ; (1923) M. W. N. 826 : A. I. R. 1926 Mad. 96 : 

49 M. L. J. 608. 

-S. 7 ( v) {a)—Hindu fa-a—Joint Family — 

Suit by son^ to have it dcclired that father s alienation 
as their guardian is inva:id anl for partition and 
possession of their share. 

The father of a joint Hindu family made certain 
alienations as guard.an of his rninorsons. The sons 
br ught a suit for a declaration that the alienations 
w'ere not binding on them and for partition and posses¬ 
sion of their share in all the piopvrties. Held that as 
the alienations were made by the father not only as 
the manager of a joint Hindu family but also as their 
guardian, the minors appear as parties to the aliena¬ 
tions which are prima facie binding on them, and 
consequently he plaint must l^e construed as one for 
cancellation or avoidance of the alienations to which 
the minors are parties and court fee is payable under 

7 ( 4 ) (a) on the amount or value of the property 
for which the documents of alienation were executed. 
{Odgers, /.) ALAGaR AIYANGAR v. .SRINIVASA 
AiyaNGAR. 22 L. W. 515 • (1920 M. W. N. 777: 

A. I. R. 1925 : Mad. 1248. 

-S. 7 (’v) (b) 

See also COURT FEES ACT ( l) SCH. I. ART. I. 

( 2 ) Sch. II, Art. 17 (iii) and (vi). 

-S. 7 (iv) (b )—Suit to enforce right to share 

in to nt family—“Court fee. 

S. 7 ( 4 ) 1 ^) is applicable to a suit to enforce a 
right to a share in any joint family property. {Chevis 
and Scott-Smith, J J ) DWARKA DaS v. KRISHAN 
KISHORE. 2 Lab. 114 : 611. C. 628 : 3 L. L. J 349. 

-S. 7, iv (b )—Suit not on basis of plaintiff's 

ouster—Clause applies. 

Where there is no ouster by the defendants of the 
plaintiff from the joint po«se«sion of the joint family 
property, S. 7 , cl. 4 (b) applies to the case. The pro¬ 
per test to be applied to the case to see whether S. 7 
cl. 4 (b) applies will be whether, if the plaint state of 
affairs continued for 12 years, the plaintiff would be 
barred from suing. Where the suit is on the footing 
that the right to share exists admittedly and has never 
been denied, and the plaintiff is merely suing to en¬ 
force that right to share, hii; could not be barred from 
suing if the plaint state of affairs continued for 12 
years. A mere statement by the plaintiff in an affi¬ 
davit filed moie than a year after the plaint to the 
effect that he was out of the enjoyment of the profits 
of the properly does not affect the question, iWal¬ 
lace, J.) P. M. Ramakrishna AIYARz/. muthu- 
Swamy Iyer. 86 I. C. 627 : 21 L. W. 207 : 

A. I. R. 1925 Mad. 468. 

■ —S 7 (^v)(b )—Suit for Partition—Right to 

share disputed right — Court-^ee payable on. 

The valuaticjn for the computation of court-fees in 
a^suit for partition depends upon whether the relief 
sought is merely a change in the mode of enjoyment 
of the propeity or the enforcement of adisnuted right. 
In the present case the plaintiffs alleged a partial par¬ 
tition and they claimed partition of that part of the 
family property, including certain moveables, which 
was kept joint at the partition. The defendants* case 
is that th? plaintiffs have already separated and have 
been given their full shares and have no rights what¬ 
ever in the prr»perty in suit, which is not available for 
partition. Held, this is a clear denial of the plain¬ 
tiffs’ tight to share, and the present suit is a suit to 
enforce Ihe right to share in the property on the 
ground that it is joint family property falling under 
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vfM.lion 7 . <:». {iv) (b) of the Comt Fees Ait. th* 
/. C.) l?HAPnOf)r. SaPDOO. ' 

20 N. L. R. 43 : 81 I. C. 7C6 : A. I. R. 1924 N 05 . 86 . h« 

_ S. 7 (iv) (b)—A/z/V fot p.iriiiion — Alh'^aticu th' 

that f'lfnily is },'int — Cntttfccpavahle. ^ 

Where the plaintiffs sae<l for partition alleging that th 
the properties stood in the names of different members be 
of the family and were in their possession on behalf of nv 
the family, l/eld, that the possession of one member ov 
of the familv was the possession of all the members of S. 
the family, that the Covut should decide the question P? 
of court-fee by reference to the allegations in the re 
plaint and not by what is afterwards found by the P 
Court and that the suit was properly stamped as a 
simple suit for partition. (^Pas and Ross^ JJ^ BaNKU 
ARY PaNDE r-. CHATUR PaNDF.Y. 

1924 P. H, C. C. 210: A. I. R. 1924 Pat. 640. 
-s. 7 (iv) (b) and (v)—.9?^;/ for partition— 

Prayer for declaration of title —^Rcnierral of eland ott 

title—Court fee. ^ ^ |P 

Where in a partition suit, the plaintiff distinctly s< 
prays for a declaration of his title to and confirnia- c 
tion of possession of certain land in order to tlisperse h 
a cloud cast on his title by reason of an adverse entry b 
in the Record-of-Rights, an ad 7'aloreni Court fee is t 
payable on the value of the plaintiff’s share in the c 
land in respect of which the cloud is cast in addition 3 
to the fixed fee for partition. {Datvson Miller. C. J. t 
and Coutts, / ) RaCHHYA RaUT n. MUSAMMAT < 
( HANDO. 6 Pat. L. J. 662 : 1922 P. H. C. C. 65 : i 

3 P. L. T. 293 ; A. I. R. 1923 Pat- 113. 
-S. 7 (iv) (c). i 

See also (l) COURT-FRER ACT, SCH. 1. 

( 2 ) ScH. IT, Art. 17 (iii AND vi). ‘ 

-S. 7 (iv) (c) and (A)—Suit for declaring 

plaintiff to be rightful manager of trust properties 
and for itiinffCtirn against defendants^S^ 7 0^') 
applies though plaintiff is in possession of properties. 

The suit was brought by the plaintiff No. 3 
and on behalf of plaintiffs Nos i and 2 who were 
idols inter alia for the following reliefs (rt-) It may 
be held that defendant has no power to supervise and 
manage the properties of plaintiffs Nos. i and 2 and 
it may be declared that the plaintiff No. 3 is the law¬ 
ful manager of plaintiff Nos. i and 2 . (/>) The defen¬ 

dant may be restrained Iry means of a perpetual in¬ 
junction from supervising and mana7ing the property 
of the plaintiffs Nos i and 2 and from entering the 
property of the plaintiffs. The possession of the pro¬ 
perty by the plaintiff was not in dispute. If eld : that 
the relief claimerl was consequential and not merely 
an injunction and that S. 7 (iv) (c) and not S. 7 (iv) 
(d) applied to the case. {_Piggott. /.) MaNNI l-.M- 
7'. RaDHEY GOI’AI.JI. All. 501 : 

23 A.L.J. 344 : L.R. 6 A (civ). 2?^8 : 87 I C. 190: 

A. I. R. 1925 All 602. 

-S. 7 (iv) {c')—Court fee must U levied on 

value of declaration of right plus that of the eonse/nen- 

tial relief. • 

The “relief sought” on which the court fee must be 

levied,is the sum total of the two reliefs, viz.^ declara¬ 
tion of right and consequential relief and not the con- 
sci-iuential relief alone. 36 All. 500 Foil. t^Piggoti. 
/.) Manni I.AI. V Radhey GopalJi. 

47 All. 501 : 23 A.L.J. 344: L.R. 6 A (civ.) 2 d8 : 

87 I. C. 190 . A. I. R. 1925 All. 602. 

_ S. 7 (iv) (c)— Declaration—Suit for — Cotf 

sequential relief — Court'fee. 

The plaintiff alleging herself to be a certified guar¬ 
dian for the management of the estate of her husband, 
who she alleged, was a lunatic and who had executed 
a deed of gift in favour of the defendant asked for 
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the following reliefs. 

(<?) To declare that the gift deed executed by her 
husband in favour of the defendant was void and that 
the defendant had acquired no interest in the property. 

(/,) That actual possession of the lands specified in 
the gift be awarded to the plaintiff as manager on 
behalf of her lunatic husband ; and (c) that a sum of 
money realised by defendant under the gift be handed 
over to the plaintiff. Iftldy that the suit fell under 
S. 7 (iv) (c) of the Court Fees Act and court-fee was 
payable as in a suit for declaration with consequential 
relief. ^Daniels. J.') MT. GANGA DEI SUKHDEO 
Prasad L. R. 5 A. 618 : 22 A. L. J. 945 : 

A. I. R. 1924 All. 612. 

_S. 7 (iv) (c) and (v) (a) and (b )—to 

set aside alienation by fathet—Suit for declaration 
and possession — Valnation — Conrt~fee. 

Where a junior member of a joint Hindu family 
brings a suit for cancellation of a sale of joint family 

property by his father and elder brother and for pos¬ 
session of his share, he is liable to pay valorem 
court-fee on the value of the whole of the property as 
he had asked, though quite unnecessarily, for cancel¬ 
lation of the sale deed. Where, however, the court 
below decreed the piffs.* suit subject to the payment 
of certain sums to the purchasers, the defendant in his 
appeal against the decree need pay court-fee only on 
ten times the Government revenue of the property in 
dispute. 3 T. J. 44 ^ Dist. (Ptggotty ./•) RUP 
Narain V. BisHWA Nath Singh. 

44 All: 629 : 20 A. L J. 687 : 

4 TI. P. L. R. (A.) 192 ; A. I. R- 1922 All. 358 

_S. 7 (iv) (c)— Deelaratiosi that plaintiff was 

a-ioner of certain Toda Giras Hak annuity and entitled 
' to reeo 7 'er sameS. 7 (»^) appHes—Samc value ap- 
r plies for jurisdiction purposes as for Court-fees^~ 

) Suits Valuation Act. S. 8. . •« u 

A suit fora declaration that the plaintiff was the 
\ owner of the Toda Giras Hak annuity of a certain 
t I amount received by a certain lady, as her heir and as 
y such entitled to recover the same, comes within S. 7 
i (iv) (c) and the Court-fee stamp would be according 
d to the amount at which the relief sought was valued 
- in the plaint and the same is the value of the suit for 
I- purposes of jurisdiction. {Macleod. C. J. and 
Crump,/.) BHIMSANGJI CHHATRASANGJI t/. DO- 
V RATSANOJl HaMERSANGJI. 27 B. L, R. 247 : 

e 87 I. C. 801 : A. I. R. 1925 Bom 282 (1). 

_S. 7 (iv) ic)—Suits for declaration that 

It decree toas fraudulent and injunction—Court fee pay- 

Iv able thereon. . . 

r) In order to determine whether a suit is properly 

1 valued or not, it is necessary to confine attention to 
the plaint itself and not to look to other circumstances 

) : which may subsequently influence the judgment of the 

2 Court as to the true value of the relief sought. A suit 
lit for a declaration that the decree obtained by the de- 

fendant is fraudulent, for an injunction against the 
! defendant restraining him from interfering with the 
I plaintiff’s possession of the property in suit and for 

a-I consequential relief confirming plaintiffs po^essioi^ 

m- comes within S. 7 (iv) ic) of the Court Fees Act and 
tf, the valuation of the suit is the valuation of the decree 
which the plaintiffs seeks to set aside. 6 C. L, J. 4*7 
8 : Kef. In such cases the value put by the plaintiff 
)2. should be taken as the proper value unless it appeare 
w- that the value so put is arbitrary and inconsistent with 
the value of the reliefs sought. iSnhrattvirdy ana 
ar- //.) KaJABAI.A DASI KaDHIKA CHA- 

■»ri RAN Roy. 40 C L. J. 160 . 70 1. c. ow • 

eci A. I. B. 19M C»l. 969. 

fQi- _S. 7 (iv) ( Ki)—Cofts€qu9ntial relief^Admi- 
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mstration of estate arid appointment of Receiver are \ 
such reiiefs. ! 

Plaintiff sued for a declaration of his right, to ad¬ 
ministration of the estate and appointment of an in¬ 
terim receiver. Held, that the suit fell w’thin S. 7 (iv) 
(c) of the Court Fees Act. In the absence of a prayer j 
for possession of the property the plaintiff was not I 
bound to pay court fee on the market value. {Chat- \ 
fertee and IValrisley, //.) RUPCHAND GHO'^H v. '■ 
KSHIRODAMAVI DaSI. 27 C. W. N. 457 : 1 

A. I. R. 1923 Cal. 329. 
- S. 7 (iv) (c) and (v) (a)— Morttraste — Per¬ 
sonal decree for sale—Suit to set aside. 

Plaintiff vued to set ^islde an execution sale of cer- i 
tain properties on the ground that the decr-e having i 
been previously adjusted could not be executed and 1 
that the sale was therefore null and void and for a de i 
claration that a personal decree passed against the ' 
plff. was inoperative against him. On a question ari¬ 
sing as to the Court-fee payable on the plaint, Held, 
that the suit was one substantially for possession 
though framed as one for declaration and consequen¬ 
tial reliefs and that Court fee was payable under S. 7 
(v) of the Court Fees Act and not under S. 7 (iv) (c). 
{Mookerjee and Cuming, J KaDHA KaNTA SaHA 
v, UEBENDRA NaraYAN SaHA. 49 Cal. 880 : 

27 C. W. N. 566 : 38 C. L. J. 74 : 

A. I. R. 1922 Cal. 506. 

■ —S. 7 (iv) (c) — Declaration — Suit — Valua¬ 
tion. 

In a suit where the claim was only fora declaration 
that the decree and sale were fraudulent and for an 
injunction, the suit being valued at the amount re¬ 
coverable under the decree. Held ; The party could 
put his own value on the plaint. {Chatterfee and Pan¬ 
ton. //.) J. N. Sen V. Toriautnessa bibi. 

35 C. L. J 144 : A. I. R. 1922 Cal. 243. 

S. 7 (iv) (c) —Declaration that a decree is 
fraudulent—Plaintiff can put his otvn value. 

In a suit for declaration that a decree and a .«ale 
held thereunder is fraudulent, without a prayer for 
possession, the plff. can put his own value on the j 
plaint and pay Court fee thereon. (A^. R. Chatterji j 
and Panton. J J.') JOGENDRA NATH SeN V. TORIAU¬ 
TNESSA. 62 I. C. 685 (C.) 

-S. 7 (4) (c)— Declaration of decree as fran- j 

dulent and restarting of case, asked for — Fees is ad- 
valorem. 

A suit for a declaration that the mortgage decree 
passed against the plaintiff does not bind him as hav¬ 
ing been obtained by fraud, and praying that the for¬ 
mer case be restarted, should be stamped ad vxlorem. 
{Scott-Smith. J.) Harnam Singh r/ Havat. 

86 I.C. 680 : 7 Lah I. J. 15 r 26 Punj. L.R. 73 : 

A. I. R. 1925 Lah. 346. 

■ ■■■8.7 (iv) (c)— Suit to declare decree void by 

non-party thereto, is not within the clause. 

A person w'ho was no party to the decree may sue to 
have it declared void without asking for any conse¬ 
quential relief and the suit is not governed by S. 7 (v) 
(c). {^Broadway and Zafar AH. J J.') MT. NIHAL 
DEVI V. RaI CHUNI LAL. 5 Lah. L. J. 357 ; 

A. I. R. 1923 Lah. 373. 

• ■ S. 7 (iv) (c)— Suit for declaration and In- 

j unction — V alnation . 

Where plaintiff sues (i) for a declaration that he is 
the owner of certain property ( 2 ) that an ejectment 
decree obtained against him by defts. should be can¬ 
celled on the ground of fraud and declared not bind¬ 
ing and ( 3 ) for a perpetual injunction that defts should 
not interfere with his possession, the suit is one for a 
declaration with consequential relief w'ithin S. 7 (fz') 


{c) of the Court Fees Act. The courts are bound to 
accept valuation placed by the plaintiff upon the re¬ 
lief sought by him, even though -‘>uch valuation is 
arbitrary and inadequately reprisents the value of the 
property. (^Scott Smith, y.) NaNDAN MaL v. SaLIG 
Ram. a. I. R. 1922 Lah. 236. 

-S. 7 (iv) (c)— Declaration that father's alie¬ 
nation is not binding — Ad valorem fee must be paid, 

A suit in which the plaintiffs asked for a declaration 
that a sale deed of the joint properties by their father 
is not valid and binding on them must be treated as a 
suit for the cancellation of the deed and an ad valorem 
fee is requisite. iOdgers. y.) AL/'GUR AiyaNGAR 
V. Srinivasa Atyangar 22 L. W. 51-5 : 

(1925) M. W. N. 777 : A. I. R 1925 Mad. 1248. 
-S. 7 (iv) (c) and proviso to cl. (c)— Suit for 

declaratio?! and injunction regarding immovable 
property —.$'//// must be valued and Court fee paid ac¬ 
cording to (^IV) (r)— PriA'iso applies—In such cases 
the portion of the property in dispute only is to be va¬ 
lued and not the whole. 

A suit for declaration and injunction ought to be 
valued and Court-fee paid, as is required by S. 7 , Cl. 
^iv') of the Court-fees Act. The proviso to the Cl. (r) 
is applicable to immoveable property and it is no' 
necessary in such case.*.^, to have the whole of the pro¬ 
perty valued. It is sufficient if only such portion of the 
property, as is the subject-matter of dispute is valued. 
But that if the whole of the property is likely to be in 
dispute, then the Court-fee will have to be paid on 
half the value of the whole property. {Devadoss. /.) 
.Vmbalam V . P. K. Ramachandra. 21 L. W. 699 : 

89 I. C. 930 : A. I. R. 1925 Mad. 1143. 

-S. 7, (iv) (c) and 2nd Sch., Art. 17 A. (1)— 

Hindu joint family—Mortgage executed by some mem¬ 
bers—Suit by others for declaring mortgage not bind¬ 
ing on them — 2 nd Schedule Art. 17 A ( l) and not S.y, 
Cl. 4 (e) applicf. 

Where the question is whether a suit is governed by 
S. 7 , Cl. 4 (c) or by Sch. IT, Art. 17 A (i), the 
answer must depend upon the relief which the plain¬ 
tiff prays for because Court fee must be determined 
with reference to the prayer contained in the plaint. 
Where the plaintiffs who are some of the members of 
a Flindu joint family ask for a declaration that the 
mortgage executed by some other members of 
the family is not supported by con.sideration and is 
not binding upon them, the suit falls under 2 nd 
schedule. Art. 17 (i) as a declaratory suit, and not 
S. 7 . Cl. 4 (c). 30 Cal 7 S 8 Foil. 30 Mad. 18 ; 38 Mad. 
022 (F. B.) and 1924 Mad. Oii Ref. (.Venkatasubba 
Rao. /.) VENKAT KaMANI AIYAR v. M. NARA- 
YANASWAMI AYYAR. 21 L. W. 649 : 

87 I. C. 660 : (1926) M. W. N. 276 : 
A. I. R. 1925 Mad. 713 : 48 M. L. J. 688 . 

-S. 7 (iv) Cc) and Sch. II, Art. 17 {v)-~Suit 

for declaration that a deed to which plff. is not a Party 
is not binding—Suit for cancellation—Valuation for 
purposes of Court-fees and jurisdiction—Suit for re¬ 
moval of eight trustees and declaration of plaintiff's 
right. 

Where a plaintiff. who is not a party to a deed 
wants a declaration that the deed is not binding on 
him or on the devaswom of which he is a trustee, the 
suit is one for declaration and not one for cancella¬ 
tion. 14 M, 26 : 32 M. L. J. 447 ; 37 M. 420 Ref, 
Where a plaintiffi sues for such a declaration and for 
an injunction and accounts as reliefs consequential on 
this declaration, the plff. is entitled to place his own 
valuation on these reliefs, but the relief for purposes 
of jurisdiction and court-fees must be the same. A 
claim for further relief, viz., that the 8 - defendants 
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should be removed irom the ofiice of trustee comes . 
under Art. 17 (ii) of Sch. II of the Couit Fees Act 
and a separate fee of Ks 10 need not be paid for each 
of the 8 trustees especially where the ground for re¬ 
moval is the same. {PhiHif's and Vtnkatasubbo Rav 

//.) Velloka Karuppan V. c. Chathu Kutty 
N-\ iR r . K. V. Chathu Kutty Nair. 

19 L. W. 249 : 34 M. L. T. 22 : 

(1924) M. W. N. 210 : 78 I. C. 118 (2) : 

A I. R. 1924 Mad. 611 (2.). 

- — S. 7 (iv) (c) and td)— Vahtaiion fixed by 

plaintiff—l inahty of—Suit for declaration, in'iinc- 
lion and appointment of Receiver, 

A suit for declaration and injunction and for the ap¬ 
pointment of a Receiver falls within S. 7 (iv), clauses 
(c) and (o') of the Court Fees Act and the plaintiff | 
can put his own valuation for the reliefs claimed. 
{Baker, J. C. and Prideaiix, A.J.C.') KRISHNA KaO 
V. MT. CHANDRABHAGABAI. 

A. I. R. 1924 Nag. 316. 

-S. 7 (iv) (c)— l'ahtation-~/f arbitrary Power 

of Court. 

The valuation put by a plaintiff in a suit falling 
under S. 7 (iv) (r), Court Fees Act, is not to be an ar¬ 
bitrary-valuation, but is to accord with the value of 
the subject-matter of the suit and, in case of dispute, 
is to be determined by tlie Court. {Prideaux, A. J. 
C.) KaLICHARAN FaI, 7. SHIVSHANKAR SaHAI. 

A. I. B. 1924 Nag. 295. 

-S. 7 (iv) (c)—Sch. II. Art. 17 {v\)~Suit 

under A. 31 , Sp. Pel. Act for declaration and Conse- 
r/uential Relief—Falls under cl. (/z') (r). 

A suit under S. 31 of the Sp. Kel. Act brought for a 
declaration with consequential relief for purposes of 
court-fees and jurisdiction is governed by S. 7 (iv) (c) 
of the Court Fees Act, and .\rt. 17 (vi) of Sch. II of 
the Court-fees Act cannot apply where it is possible 
to estimate the money value of the claim. 7 N. L. R. 
190 Foil. {Batten, J. C.) MT. HaRI BaHU Z'. KUN- 
UAN Singh. a. I. B. 1922 Nag. 264. 

- - S. 7, (iv) (c) — Suit by minor for declara¬ 
tion that mortifage decree against hint was void involves 
a consequential relief. 

Where a minor sued, on attaining majority, to set 
aside a final decree fot foreclosure passed against him 
on the ground that the decree, though based on a com¬ 
promise sanctioned by the Court, was void and there¬ 
fore unenforceable against him. Held that tlie relief 
for declaration involved a consequential relief and that 
the .suit should be valued under S. 7 , cl.(iv) (c) of the 
Court Fees Act with an ad valorem court fee {Dani¬ 
els, J. C.) sripai. Singh r. Jaodish Narayan. 

65 I. C. 980 : 24 0. C. 361. 

_s. 7 (iv) {cj— Where a mere declaration will 

give full relief further dcclatCktion is redundant and 
asking therefor will not make suit one for declaration 
with consequential relief- Court Fees Act. Sch. II, 
Art. 17 ( 3 ).— Act. 

A consequential relief can be insisted upon only 
when the plaintiff will not gel any redress by having 
merely a declaratory decree. For instance, wh‘.n the 
property is in possession of the,defendant, the Plaintiff 
will not be allowed to seek merely a declaration of 
his title but must pray for recovery of possession as 
consequential relief. But where a mere declaration is 
sufficient to give the plaintiff full relief, a furtlier dec¬ 
laration will be deemed to be redundant and the act 
that the plaintiff asked for a redundant relief will not 
alter the nature and scope of the suit and make the 
suit one for a declaration with consequential relief. 
Where the suit is for declaration that certain transac¬ 
tions diminishing defendant’s share in joint family pro- 
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perty so as to save it from attachment and sale in exe¬ 
cution of plaintiff’s decree were void, and for declara¬ 
tion of plaintiffs’ right to realize their decree from the 
property, the latter relief is unnecessary and the suit is 
only a suit for declaration and not for declaration with 
consequential relief. It falls within Sch. II, Art. 17 ( 3 ) 
and not S. 7 (IV) (c) of the Act. {Jwala Prasad, /.) 
Mahabir Prasad v. Shyan Behari Singh. 

3 Pat. 796 : 80 I. C. 655 • 6 P. L T. 82 : 

A, I. B. 1925 Pat. 44. 

- ■■ ■■■ - S. 7 (iv) (c) and Sch. II, Art. 17— Suit for 
declaration and consequential relief--Memorandum of 
appeal — Court-fee, 

Where the plaint prays for a declaration and conse¬ 
quential relief, the value of the consequential relief 

( determines the court-fee payable on the plaint. 4 Pat. 

I.. J. 297 : 46 I. A. 24 : s P. L. J. 394 Foil. Where 
however an appeal is preferred only against the decla¬ 
ration it may be valued under Sch. IT, Art. 17 of the 
Court Fees Act. The nature of the relief sought may 
vary at the stage when the appeal is preferred and the 
Court-fee leviable will be upon the altered relief on 
appeal. {Jwala Prasad, /.) NEKO TewaRI v. 
KISHUN PRASAD PaNDEY. 2 Pat. L. B. 193 ; 

6 P. L. T. 65 : 3 Pat. 640 : 80 I. C. 663 : 

A. I. B. 1924 Fat. 682. 

--^S. 7 (iv) (c)— Consequential relief — Confir¬ 
mation of Possession—Arbitrary valuation. 

Under S. 7 (iv) (c) of the Court Fees .‘\ct, it is not 
open to the plaintiff to fix an arbitrary or incorrect 
valuation. 36 A. 500 ; 6 C. L. J. 427 *4 L. J. 47 ; 

' 16 C. F J. 194 : 4 Pat. F, J. 703 Rel. A prayer for 
confirmation of possession is nothing more than a 
prayer that the fact of, and his right to possession may 
be declared but the words “confirmation of posses¬ 
sion’’ have now acquired a technical meaning and in¬ 
clude a prayer for recovery of possession if the court 
thinks the plaintiff is out of possession. Consequently 
a prayer for confirmation of possession has come to be 
regarded as consequential relief. 19 W. R. 18 : 22 C. 

F.'J. 415 : 23 C. F. J. 561 Ref. {Miller, C. J. and 
Mullick, J.) Ram sekhar Prasad Singh z/. Sheo* 
NANDAN Dubey. 4 Pat. 1. T. 71 : 

1 Pat. L. B. 25 : 2 Pat. 198 : 1922 P.H. C. C. 337 : 

A. l.B. 1923 Pat. 137. 

_S. 7 ^,iv) (c) and (v)— .9//*/ for declaration 

of title and possession. 

Where a challenge is directly thrown on the title of 
the plaintiff who comes to Court in order to meet that 
challenge, it is a suit clearly under S. 42 of the Speci¬ 
fic Relief Act and if the plaintiff asks for possession 
also in that suit, his suit comes under S. 7 , cl. (. 4 ), 
Sub cl. (c) of the Court Fees Act and not within S. 7 
cl. (s) of the Act. A challenge having been directly 
thrown upon the title, a suit for declaration of title as 
adopted son and for possession is a suit that comes 
within S. 7 , cl. ( 4 ), Sub cl. (c) of the Court Fees Act, 

(Das and Foster, J /.) UGRAMOHAN CHOWDHRI v. 
LaCHM* PRASAD CHOWDHRI. 1922 P. H. C. C. 6 : 

A. I. B. 1923 Pat. 100. 

_.—S. 7 (iv) (c) — Suit for declaration of invali¬ 
dity of decree against Hindu family. 

In execution of a decree obtained against some 
member^ of a Hindu family, certain properties were 
sold. Some of the other members of the family brought 
a suit for a declarition that the sale was null and 
void. the suit was one for declaratory decree 

and consequential relief and under S. 7 (iv) (c) ad 
fee was payable. {Das attd BucknilU JJJ) 
SURENDRA NARAIN SlNGH v. SHAMBIHARI 

1 P. 197 : A. I. E. 1922 Pat. 404. 

—^ 7 (iv) (c)— Reversioner — Deciaratiom^ 
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■Suit against a H iudii widoio as to waste Appointment 

Receiver^ whether a consequential relief. 

Where a suit was brought by a reversioner against a 
Hindu widow for declaration that she was committing 
waste and for appointment of a receiver. Held that 
under S. 42 of the Specific Relief Act the praj'er for 
appointment of a Receiver is in consequence of decla¬ 
ration sought and is therefore consequential relief. 
The suit will be governed by S, 7 (iv) (c), Cou*t Fees 
Act, ( 1913)19 I. C. 859 Foil. {J7vala P^atad, /.) 
Harbans Sahu V . Musammat Tal moni Koer. 

3 P. L. J. 21 A. I. R. 1922 Pat. 61. 

' S. 7 (iv) (c)— Assertion of adverse title — 
Ad valorem fee. 

As a claim before a survey ofiicer or an entry made 
in the survey records amounts to an assertion of ad¬ 
verse title, the piff. in a partition suit, must clear up 
his title and possession over the plots recorded adver¬ 
sely to him in the survey records and pay ad valorem 
fee with respect to the property. {Jzvala Prasad, /.) 
HaRNARAYAN PANDEY V. SURESH PaNDEY. 

63 I. C. 203 (Pat.) 

” S. 7 (iv) (c), Sch. II, Art. 17— /nterpleader 
suit — Appeal. 

In an appeal from a decision in an interpleader suit 
in respect of money the Court-fee payable is Rs. 10 
under Art. 17 of Sch. II of the Act and not under S. 7 
(iv) (<•) of the Act. (/wala Prasad. /.) BkiJNARAIN 

V. Balmiki Prasad. 6 i I. c. 820 : 

2 Pat. L. T: 280. 

-S. 7 (iv) (c) and (v)— Suit for dcclar itton 

and possession falls under i^iv') (r). 

A suit by a reversioner, after the death of the widow, 
for a declaration and possession ; against an alienee of 
the widow, falls, under Cl. iv (r) and not under under 
Cl. (v) of S. 7 of the Court-Fees Act. (Jwala Prasad 
and Ross. JJ.) KHETRA MOHAN ?' GaNESH LaL. 

2 Pat. L. T. 607 : 61 I. C. 665 : 6 P. L. J. JO. 
——— S. 7 (iv) (c)— Valuation of suit — Valuation 
of suhtect-matter—Option to plaintiff to put his valua¬ 
tion. 

In suits coming under S. 7 (iv) (r) of the Court 
Fees Act the plaintiff is at liberty to put his own 
valuation whatever be the real value of the subject- 
matter. {Young, y.) Sit Soe V. ma Thin. 

3 Bur. t. J. 128 : 84 I. C. 201 : 

A. I. R. 1924 Rang. 378 (2). 

-S. 7 (iv) (c)— Declaration to avoid an award 

—V aluation. 

In a suit for a declaration that a certain award is 
invalid there being no contract at all between the 
parties, and for an injunction by way of consequential 
relief the plaintiff has the right to value his claim for 
the purposes of court-fees and the value for the pur¬ 
poses of the jurisdiction is the same. 44 Bom. Foil. 
{Raymond, A. J. C.) TyeBALLY AbDUL HuSSAIN 

V. Messrs. James Finlay & Co. 17 s. l. r. 15 : 

80 I. C. 969 : A. I. R. 1924 Sind 105 (2). 

-S. 7, Cl. (iv) (d)— Iniuttclion, suit for — 

Valuaticn. 

The Court-fee for a suit for an injunction must be 
computed according to the amount at which the relief 
sought is valued in the plaint and which the plaintiff 
is entitled to fix himself, (^Macleod, C, J. and Farween, 

y.) Govinda Krishna Sathe v Hanmaya Lin- 
GAYA FuLMALI. 45 Bom. 567 : 59 I. C. 777 : 

^ ^ 22 Bom. L. R. 1410. 

“ - S. 7, (iv) (d) — Suit for inju7u:tion — Valua¬ 

tion for purposes of Court-fees and Jurisdiction, is same. 

A suit for injunction was valued at Rs. 4,000 for pur¬ 
poses of jurisdiction and at Rs. 110 for Court-fees. The 
suit was dismissed with costs. On a question arising as 

Q. D.—VOL. I —120 
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to the Pleader’s fee payable, held that the valuation for 
the purposes of Court-fees should, under S. 8 of the 
Court Fees Act determine the valuation for purposes 
I of jurisdiction ; that the Court below ought fo have 
asked the plaintiff to re-state his value and as it did 
not do so it m ust be taken to have accepted the valu¬ 
ation of Rs. Jio as correct. Consequently Pleader’s 
fee was allowed on Rs. no only. 11 P. K. 1913 Ref. 
to. {Scott Smith, J.) .AMIR ChAND . HaKIM ALI. 

A. I. R. 1924 lah. 364. 

--S. 7 (iv) (f)— .appeal from preliminary decree 

for accounts^Appellant is not bound by plaintiff's 
z'alnation of suit and can have hit cavn valuation. 

In an appeal from a preliminary decree in a suit for 
accounts, the appellant is entitled to fix his own value 
for the relief he claims and is not bound by the valua¬ 
tion put by the plaintiff’s on the ’<uit. 39 Mad. 725 and 
23 Mad. 490 , Diss. {Snlaiman and Boys, J J.) CHUN- 
NI Lal V, Sheo Charan Lal. 47 All. 766 : 

23 A. I. J. 725 : L. R. 6 A. (CW.) 362 : 89 I. C. 122 : 

A. I. R. 1925 All. 787. 

-^S. 7 (iv) (f)— Suit for account — Appeal from 

preliminary decree — Plff.'s valuation to be accepted. 

Where a person appeals from a nreliminary decree 
in a suit for account, he is allowed to option of plac- ‘ 
ing his own valuation upon the memorandum of 
appeal and be is not bound by the valuation put upon 
the claim in the plaint. 7 A. L. J. 546 Kef. 30 M. L. j. 
402 . Not Foil. {Piggott,/.') Kanhaiya Lal Seth 
Ram SaRUP. 44 A .542 : 20 A. L. J. 416 : 

I- R. 3 A. 193 : 4 U. P. L. R, (A) 99 : 

A. I. R. 1922 All. 228. 

-S. 7 (iv) (£)— Partition suit — Valuation. 

In a suit for partition part of the joint property to be 
divided is comprised of a mundi trade the plff can 
value it under S. 7 , Cl. (iv) (f) and need not value it in 
accordance with a tentative valuation to be amended 
Subsequently after inquiry. {Oldfield, y.) BaLa 
Pattabhi V. Subbaraya Chetty. 

14 L. W.446 : 70 I. C. 17 : (1921) M. W. N. 611 : 

41 M. L. J. 433. 

-S. 7 (iv) (f)— Suit for accounts — Valuation 

by defendant in appeal—Right to give ozun value. 

In an appeal by the defendant against a preliminary 
decree directing accounts where what is disputed is 
not the liability to render accounts but the plaintift’s 
mode of doing so, the relief does not admit of correct 
valuation and the appellant is at liberty to fix his own 
valuation without being tied down to the valuation in 
the plaint. (Jzoala Prasad. J.) KULDIP SaHAY 
Harihar Prasad. 4 Pat.l. T.638 : 

3 Pat. 146: A. I. R. 1924 Pat. 161. 

'-'S. 7 (iv) (f)— Suit fo> accounts. 

In a suit for an account it is open to the plaintiff to 
value his suit for purposes of Court-fee at any figure 
he chooses. {Robinson, C. J. and Brown, y) HaRDA- 
yal V, Ram Doo. 2 Bang. 408 ; 

3 Bur. L. J. 207 : A. I R. 1924 Rang. 354. 

T (v) and Sch. II, Art 17— Cross-obJection 

claiming possession of immoveable property _Ad 

valorem fee is payable. 

In the case of a cross-objection claiming possession 
of an immoveable property the Court-fee is payable ad 
valorem on the value of the property and should not 
be calculated on five times the land revenue in accor¬ 
dance with S. 7 (v). (40 AH. 93 . Foil,) An ad valorem 
fee is payable on a cross-objection even when the relief 
claimed by it is of a declaratory nature which would 
come under Art. 17 of Schedule II, for Art. 17 . does 
not provide for cioss-objections but only for plaints 
and appeals. A.I.R. 1924 All. 175 Foil. {Daniels, J.') 
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1<I'^HFN Sam \ l : . C'MHOI KV l.AK. 

22 A. I . J. 911 : L R. 5 A. (Civ). 712 : in . 
47 All. 89 : A. I. R. 1925 All. 119 (1.) i 
_ S.7(v) nntl Sch. II. Art. 17 (b)—5*«/7 P^' 

trii^ti'c for dcclijrntson anti possession A(1 interim fee pr> 

must he paid. 1 

The plaintiff suetl for a declaration that he was pa 

SaiioJaun^iiin of two du>s:as and for the possession of tie 
rlie ./urtras and their properties. He alleged that he pe 
was appointed by the last Sa/Zada as lii> successor and de 
that he took possession of the dr/r^as and the proper- on 
ties on the last So/tad.fs death, but that he was subse- tis 
.lucntlv dispossessed by the ist <lefendant. //«77. that 
in a case like this, tlie plaintiff is bound to ask for J. 
possession anrl the suit falls under S* 7* . 

that Art. 17 , Cl. (/•) is inapplicable. 19 All. 6 c; 21 All S.- 
roo ; 12 C. I . J. 211 , Dist. (.\fetdhavan 
Sa FD MAH.AMMAI) (iOMSF.. /ft re. 22 L. W. 163 ; 

88 I. C. 209 : (1925) M. W. N. 252: - 

A I. R. 1925 Mod. 804 : 48 M. L. J. 571. st 
-S. 7 , (v ) and Sch. II. Art. 17 (3). ( 6 )— C 

.Suit for recovery of possession of immmn'nNe properties 
— Decree, eonditional on payment of a sum Appeal m 

ayninst the condition — Court-fee. 

'Phe value of an appeal is not in all cases the value a 

of the .suit as originally filed but the value relief u 

granted which a party wants to get rid of. u here in - 
.1 .^uit for recovery of po>scssion of immoveable pio- 
perties. the plaintiff is given a decree, conditional on 
his paying a .sum to the defendant, an appeal by him, F 
against tiie condition must be valued valorem on r 
the amount he was asked to pay. {A nmaras:oami I 
Sastri. /.) PORKOOI ACHI. /n re. , ^ ' 

45 Mad. 246 : 14 L. W. 624 : 68 I. C. 444 : t 

SOM. L. T 88 : (1921) M.W. N. 854: < 

A. I. R. 1922 Mad. 211 : 41 M. L. J' 587. 

__S. 7 (v )—Suit against — Tenant holding over 1 

in defiance of notice is go-verned by clause (v).^ 1 

Wlicrc the defendant remained in possession alter 
the end of the period of tenancy, with express dis 
agreement of plaintiff, as it was evidenced by the aa 

that the latter gave him written note e to ' 

the defendant could not )>e called a tenant holdin 
over, but that the suit was clearly for the possession of 
land held by a trespasser and fell under clause v\ ) 
and not under xi (cc) of S. 7- iffalhfax. .4 /. C.) 

NaF.aVAN .. TUK.M.AM. ^ ^ ^ ^8 J. 63^. 

_S. 7 (v )—Suit for deelaralion of title and 

possession — Court-fee. .wio 

Where a challenge is directly thrown on the title ot 

the>laintiff. and the plaintiff comes to Couit in order 

to meet that challenge, it is a suit clearly undei b. .|- 

of the Specific Relief Act and if the plaintiff asks foi 

possession also in that suit, his suit comes under S. / 

c!. (iv). Sub-cI.(c)of the Court Fees Act 

within S. 7 , cl. (v) of the Act. A suit for 

of title as adopted son and for possession is a suit that 

conies within S. 7 . cl. (iv). ‘Joha'n 

Fees Act. {Das and Foster, //.) UORAMOHAN 

CHOWDHRI V. \ ACHiMl PRASAI) 

1922 P. H, C. C 6 : A. I. R. 1923 Pat. 100. 

_S. 7 (v) and tiv) {c)—Suit by Ilimiu rever¬ 
sioner to recover possession of property 
Hindu widow after her death falls under cl. 

In a suit by the reversioners of a deceased 
for recovery of possession of properties, gifted away 
by the widow aLr her death, 

inter alia ( t) that on consideration of the abo\e facts 

the Court may be pleased to hold m ^le 

in dispute constitute the estate of R J® 

owner), that tl.e plaintiffs as reversionary hein, of the 
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said H are entitled to get possession of the properties 
in depute since the death of K (the widow), that it 
i*. illegal on the part of the defendant not to give up 
possession of the properties and that the defendant’s 
no«^se<^sion is quite wrongful and illegal. ( 2 ) That on 
ndiudication of the above points a decree may be 
passed in favour of the plaintiffs in respect of proper- 
des in dispute by dispossessing the defendant or such 
person as may be found in possession at the time of 
delivery of possession. Held, that the suit was not 
one to obtain a declaratory decree where consequeh- 
tial relief was prayed for but one for possession under 
^ *7 of the f'ourt Act. 6 PlOi ; 5 L. 

^iC. 329. {Miller, C. J. Mullick, Jwala 
C 0 ..ma„d /y.) ham SUMRAN pra- 
SAD noniNi> r>AS. 4 u. p. l. b. (Pat.) ^5 . 

1 Pat L. R. 1 2 P- 125 . 1922 P. H C. C. 291 ; 

3 Pat L T 704 : A.I.K, 1922 Pat. 616. ( 8 .B.). 
_s 7 (v) (a) and (d)—.9/ff/ for pissession of 

specific pi d of land in pei manently settled estate— 

Court fee—Deficieney^Proeedure. 

A suit ffJT the recovery of a specific plot of land 
Mtuated within a permanently settled estate but not 
constituting a definite .share thereof f P^ly 

a.ssessed to revenue, falls within cl. (v) 
under rl. (v)(^)or (/^) of S. 7 of the Court Fees 
\ct. Court-fee should therefore be paid on the mar¬ 
ket-value of the property in .suit. 

The plaintiff in the above suit haying valued his 
plaint Mten times the share of the Government 
, revenue due on the land, the Court directed him to 

. pay court-fees on its market value. The plaintiff did 
not pay and the Court holding that the subject-matter 
. of the suit exceeded its jurisdiction directed the return 
of the plaint for presentation to a supenor Court. 
Held, that the procedure of the Court below 
K illegal. The Court should have first called uj»n the 
piafntiff to state the market value and then directed 

r him to pay the proper court-fee on his plaint o^ 

. his failure to do so rejected the plaint. If 
t p.Tid the requisite court-fee and it was then found that 

- the valuation of the suit went beyond the jurisdiction 

^ of the Court, the plaint should have been returned for 

T{ presentation to the proper Court. (A /.) 

) Kandasami Goundan r. p 7R1 . 

^ 34 M. L. T. 93: (1924) M. W. N. w38 : 77 * 

^ AIR 1924 Mad. 646 : 46 M. L. J. 346. 

3 _S. 7 (v) (b) and (d)— for fraction of 

d holding— Court-fee payable IS on market value. 

In a suit for recoven’ of land which is not an entire 
holding or a definite share or fractional part of a 

er holding separately assessed to revenue but consisting 

of indivilUial field plots which fonn part of a hiding 
or but which are not separately assessed. Court-fe« are 

^ --S. 7 (l)(v)(o)and Sch. H, Art. 17 (Hi) 

tN and Cvi)—A/rtV fer eommutation ot grant rent into 

money rent— Appeal—Valuation-Court-fee 

)0. Revision—Interference by High Court—C. P todey 

Tu ‘^'An^appeal by a landlord from the decree in a suit 
^ for commutation of grain rents into 

-ay too low, falls either 

zed the Court Fees Act or under cl. (in) >vust 

cts Court-fees accordingly. Neither S. 7» " 

ifs cl. (iv) (c) of the Act has any applicaUon to the ca^ 

ale Quaere—Vlhether the High Court should *“*®?*^ 
the in revision with an order of the Lower Court deciding 
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the proper amount of Court-fee payable in a case 
pending in that Court. (^Phillips and Od^ers, JJ.) 
vSFNDATTIKAI.AI PaNDIA CHINNA THAMBIAR 7'. 
Veerappa Naidu. 84 M, I. T. 216 • 19 L. W. 629 : 

78 I. C. 928 : A. I. B. 1924 Mad. 623 ; 

46 M. L. J.450. 

S. 7 (v) (c)— Land payi)i^ no rcvemdt — 

'Peiig^ious land ' 

If the subject-matter of suit is land paying no 
revenue and has produced no profits during the year 
next precedinc the suit, the valuation should be made 
with reference to similar land in the neighbourhood, 
irrespective of the fact that the land is ‘Religious 
land.’ (//cV7/«y, A./.CL) MaUNG Meik 7/. U KUMARI. 

60 I. C. 5 : (1920) 3 U. B. R. 236. 

—S. 7, (v) (d)— Suit for pre-emp^iofi — 
Market ‘oahtc of the property is its Talae at the date 
of sale. 

1 he market value of the property in a suit for pre¬ 
emption is to be determined with reference to its \ alue 
at the date of the sale and not with reference to its 
value at the date of the institution of the suit for pre¬ 
emption. 7 A. 778 Foil.. (^Scott-Smith, /.) Sher 
Maho.med V. Ahmad Said. a. I. r. 1924 Lah. 380. 

-S. 7 (v) (d)— ^Market value'—Suit f r pos- 

session as usufructuary tnortgagee. 

The plff. sued for possession as usufructuary mort¬ 
gagee and valued the property on the amount of the 
mortgage-money. Held, that the word “market 
value” in S. 7 of the Court-Fees Act must mean the 
market value of the subject-matter of the suit, which 
in this case is not a proprietary interest but a mere 
mortgagee interest in the property. (Daniels, A. /. 
C.) MaDHI 7. GaJADHAR. 9 0. & a. L. R. 85: 

A. I. R 1924 Ovdh 163. 

.S. 7 (v) (d)— Claim for Khudkhast lands — 

Addition of milkyat shares^Effect. 

A suit for khudkhast lands falls under S. 7 (v) (d) 
and not S. 7 (v) (a) of the Court Fees Act and court- 
fee on the market value is to be paid. Put when the 
plaint claims for milkyat shares within which the 
khudkhast lands lie and for khudkhast lands, separate 
court-fees should be paid. (Das and Foster, //.) 

Kaghubans narayan Singh v. Khub Lal 
Singh. 80 I. C. 439 : 6 Pat. L. T. 256. 

■" -S. 7 (v) (d^— Land separately assess’d — 

Court’fees is payable ost five times the annual revenue. 

Where the lands in dispute form an entire holding 
which is separately assessed to revenue provisions of 
S. 7 (v) (b) apply and the Court-fees, so far as the 
lands are concerned, should be assessed on five times 
the annual revenue. (Heald, J.) Ma Shin 7 *. 
MaUNG Humn. 1 Rang. 651 : 79 I. C. 579 : 

A. I. R. 1924 Rang. 102 

-S. 7 (v) (e)— Pre-emption — Garden, with 

house, oiit^houSes and trees 7narket value to be given. 

What was sold was described as a garden together 
with a bouse and out-houses as well as trees of all 
kinds. In a suit for pre*emptiot>, held, that the pro¬ 
perty sold was a garden and that under S. 7 (v) (e) 
the fee payable should be ad valorem on the market 
value. 146 P. R. ipi8 ; 71 P. R. 1914, Foil. 40 Mad. 
824 Dist. The High Court finding that the appellant 
had no intention of making good the Court-fees by 
the fixed date, as per order declined to give him any 
further opportunity. (Shadi Lai and Broadivayy JJL) 
BEHARI LaL V. NaNDLAL. 768 I. C. 345 : 

2 Lab. I. J. 362. 

-S. 7 (v) (e) and Sch. II, Art. 17 (b)— 

for recovery of a Hindu temple — Valuation—Market 
vahte. 

There is no market value for a temple as such and 
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for piirpo''cS of Cuurt-fees, :i >uit f»-»i liiv rciuvery of 
possession of a temple falls under Sch. II, -Art. 17 (b) 
of the Coin t-Fe<;s .\ct and not under S. 7 ( \ ) (f) of 
the Act. (Sthwabe, C. J. Oldfield and Pamesam, JJL) 

RaJagopala Naidu 7'. Ramasubramania Avyar. 

(1923) M W. N. 550 : 18 L. W. 326 : 
33 M. L T. 21 (H. C ) : 46 Mad. 782 : 
A. I. R. 1924 Mad. 19 t 45 M. L. J. 274 (F. B.). 

-S. 7 (ix)—Acr also COURT FEES ACT, 

Sch. I. Art i (v) and Sen. Il, Ari'. 17. 

-S. 7 (ix) an<l Sch. 1. Art. 1— I'oreelosnre suit 

dismissed — Appeal —Ad valorem fee aeeordifi^ to sub- 
iecl-tnatter of appeal is payable. 

On a memorandum of appeal by a plaintiff wliose 
suit for forec!o<5ure of a mortgage has fjeen dismissed 
the Court-fee payable is an ad 7 ’alorem Court-fee on 
the value of the subject-matter of the appeal. A. I. K. 
r022 Oudh 82. Oiss. ; 3O .-\1J. 40, (F. B.), Foil. 

(Daniels. /.) PraG r . HhaGWAN DiN. 88 I. C. 888 : 

23 A. I. J. 853 : L. R. 6 A. Civ. 457 : 

A. I. R. 1925 All, 734. 

-S. 7 (ix)- -Mortgage—Suit for redemption — 

Courl-fee to be Paid only on principal amount. 

In a suit for redemption court-fee is payable only 
upo.n the principal amount secured by the mortgage. 
The plaintiff is not bound to pay court-fee upon the 
surplus amount claimed as mesne profits. 29 A. 471 ; 
68 I. C. 226 Foil. (Banerii afid Gokul Prasad, //.') 

Chhiddu Singh v. Jhanjhan Rai. 

L. R. 3 A. 628 : 45 All 154 : A. I. R. 1923 All. 261. 

-S. 7 (ix) and Sch. I Art. 1 —Suit for re^ 

demption—Appeal for redaction of amotott. 

In a redemption suit, the Court below passed a pre¬ 
liminary decree in wlrich the amount payable by the 
plaintiffs was fixed at Rs. 39,240-11-7 on the 24tb 
June 1919. The plaintiffs having paid the amount 
fixed, into the Court together with an additional sum 
of Rs. 409.6-0 interest accruing up to the date of pay¬ 
ment, a final decree was passed on 29th April, 1920. 
The plaintiffs filed appeals from both these decrees 
asking for reduction of the amount fixed in the preli¬ 
minary decree by Ks. 32.225-11-7. On the appeal 
from the preliminary decree the plaintiffs paid Court- 
fees ad valoretn on the sum by which they wished the 
amount fixed therein to be reduced. On the appeal 
from the final decree they paid a Court-fee of Rs. 2 
only, Held, the preliminary decree decided what the 
amount payable was and in the appeal from it the ap¬ 
pellants contested the amount and paid full Court-fee 
on the relief claimed by them. The final decree is a 
mere corollary to the preliminary decree and followed 
it as a matter of course : the plaintiffs having paid 
into Court, the amount fixed, there was nothing fresh 
for the Court to decide before it passed that decree, 
and the appeal from that decree is really of a formal 
nature, and does not contest anything beyond what is 
contested in the appeal from the preliminar}- decree. 
(Scott Stnith and L'forde .//.) BUDHU RAM v, 
Niamat Rai. 6 lab. L. J. 72 : 4 Lab. 406 : 

A. I. R, 1923 Lah. 632. 

“ S. 7 (ix) —Pedcfnption Suit—Appeal for re- 
duciiofi of redemption amount. 

Ad valori-j/i Court-fee must be paid on the amount 
sought to be reduced from the mortgage decree in a 
redemption suit 3 L. L. J. 370 Foil. (Campbell J.) 
Ramji Lai. v. Shibba. a. I. R. 1923 Lah. 309. 

S. 7 (ix)— Appeal against a decree for re‘ 
demption—Fee must be prid on principal amount. 

In an appeal for a decree agaimst redemption on 
payment of a certain sum, the Couit-fee should be ac¬ 
cording to the principal sum. (Scott-Smitk a^id T^eslie 
/ones, J J.) Fateh Singh v. Babu Ram, 
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67 I. C. 130 (1) : 3 Lah L. J. 166. 
_S. 7(ix.' and Art. 1. Sch. 

suit appeal — ^'aliiori. 

An appeal f oni a iudgment in a suit for redemption 
seeking reclu«'tic)n of the decretal amount must be 
valued'and not on the principal amount of 
the mortgage. 13 All. 94 and ( 1891 ) P. j. 218 Diss. 
(Seatt-S^fiith and Wilherforre. J J LEKH RAM v. 

Ram II Has. 1 Lah 234 : ^E C■ ^^ ' 

3 L&h* L* 370* 

— 5.7 (ix)— Stfi^ for redemption of Malabar 
fCan m and Puranyadam- Moripage ameunt including 

~'alui at Paddy — Court-/ee Payable ^ 

In a Malaber Kanom and Purankadam it was agreed 
that a certain sum an<l a certain quantity of paddy 
valued at a certain price was fixed as the amount of 
the Purankadam Held that the court-fee payable in 
a suit for redemption of this Kanom and Purankadam 
was on the amount as mentioned in the document and 
not on the market value of the paddy on the date of 
the plaint. {Olgers. J.) SKEEDHARAN NaMBUDRI 
.V. PEKUMBAKA NAIH. 22 L. W. 408: 

(1925)M. W. N. 747. 

--S. 7 (ix)— Pcdeniption suit—Claim of sur 

plus — Court-fee 

Where in a suit for redemption surplus profits also 
are claimed, court-fee need lie paid only on the 
principal amount due and not on the profits claimed 
{Puker, O. J. C.) Daulatram v. GueaB CHAND. 

A. I. R. 1924 Nag. 346. 
S. 7 (ix) and Sch. I. Ait. \—ProvisioPts tf 


applicable to appeals— ' Suit \ meaning of—Mortgage 

suits — Court-fee payable la appeal. 

The provisions of S. 7 are applicable^ equally to 
appeals as to original suits and the word suit ’ is not 
there used in contradistinction to ‘ appeal ’. (.:ourt-fees 
are payable not on suits or on appeals but on docu¬ 
ments which are filed, exhibited or recorded in Courts 
in accordance with S. 6 of the Act. The court-fee 
payable in appeal need not be the same as in the 
suit, as the nature of litigation may be changed in 
appeal. (i)If a suit for redemption or foreclosure 
has been dismissed the court-fee payable by the plain¬ 
tiff-appellant on his memorandum of appeal 'y«b be 
computed in accordance with the provisions of cl. (ix.) 
of section 7 of the Court-fees Act, that is accord'ng 
to tlie principal money expressed to be secured by the 
instilment of mortgage. In such a case clearly the 
suit has not changed its nature in appeal. ( 2 ) It a suit 
to redeem has been decreed and the defendant-appel¬ 
lant merely challenges the right to redeem, the court- 

fee payable on the memorandum of appeal will be 
computed in accordance with the provisious of cl. i.x 
of section 7 of the Court Fees Act. Here again there 
is no change in the nature of the suit. ( 3 ) If a suit 
to redeem or foreclose has been decreed and the 

plaintiff or the defendant in appeal merely challenges 

the amount to be paid or received without questioning 
the right to redeem on foreclose the court-fee payable 
on the memorandum of appeal will be on the subject- 
matter in dispute that is on the additional amount 
claimed or the amount in respect of which the appel¬ 
lant seeks to avoid liability. In this case the suit has 
clearly changed its nature in appeal and longer 

a suit falling within the provisions of cl. (ix) of sec¬ 
tion 7 of the Act ( 4 ) Where in a foreclosure suit a 
decree has been passed for a ccr ain sum in deiault of 
payment of which within a fixed time the properl\ 
shall be forec'osed and the defendant in appeal denies 
the plainriff’s right to foreclose on the ground that he 
is not liable to pay any portion of the sum decreed, 
the court-fee payable on the memorandum of appeal 
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will l>e calculated ad valorem on the subject-matter in 
dispute according to Article i of Schedule i, that is, 
on the amount of the decree the payment of which 
the defendant by his appeal seeks to avoid. In this 
case the suit has clearly changed its nature in appeal 
and has become a suit to avoid the payment of a 
specific sum. ( 5 ) Where a decree has been passed for 
redemption on payment of a certain sum and in appeal 
the defendant not only denies the plaintiff’s right to 
redeem but in the alternative claims that if he be 
entitled to redeem he can do so only on payment of a 
larger sum than that fi.xed by the Court of first instance, 
the court-fee will be paid on the relief which is liable 
to pay the higher fee; on the former the fee would be 
computed in accordance with the provisions of cl. (ix) 
of section 7 read with Article i of Schedule 1 and on 
the latter the court-fees would be ad valorem on the 
difference between the amount found due by the lower 
Court and that claimed by the appellant. {Daniels 
and Lyle. A /• Cs.) SaNGAT BAKHSH SlNGH v. 
KaWAT DUDEO BAKHSH SiNGH. 26 0. C. 30 : 

A. I. R. 1922 0vdh82. 

_S. 7 (ix )—Mortgage suit — Appeal — Valua- 

tion—Interest pendente lUe. 

Where a mortgage suit is dismissed, the plaintiff is 
entitled to value his appeal at the sum claimed in the 
plaint in respect of the principal and interest up to the 
date of filing the plaint and is not bound to value 
the fut,ire interest which he may claim from the 
date of the suit up to the date of realisation or 
to pay court fee thereon. But if any future 
interest is determined by the trial court and is entered 
in the decree, additional court-fee on such interest 
has to be paid. If the appellate court grants him a 
decree for an amount larger than that claimed in the 
court below, court-fee must be paid on the difference 
and unless this is done the decree cannot be executed. 
i/rvala Prasad. /.) KaI-I PRASAD 

Mathura Prasad .Singh. 3 Pat. L. T. 813 • 

I Pat. L. B. 16 ; A. I. B. 1923 Pat. 28, 
S. 7 (ix) {K)—Contraet of sale—Stamp must 


be paid on consideration. 

Court-fees payable in suits for the specific {^rfor- 
niance of a contract of sale will be levied according to 
the amount of the consideration. The suit is not a 
suit for possession of immoveable property so as to be 
liable to a stamp of value lo times the/<iwa. {Abdul 

Raoofs /.) KUNDAN LaL v. ANAND SaRUP. 

^ ^ ^ A. I. B. 1923 Lah. 468. 

_S. 7 (x) (a)_ Exchange on same foot as sale. 

The framers of clause (x) of S. 7 of the Court Fees 
Act contemplated that for the purposes of court-fee 
under this clause an exchange should also be dealt with 
as a sale for otherwise that is no reason why separate 
provision should not have been made relating to ex- 

__s. 7 (x) (a)— lor specific performame— 

Prayer for possession does not alter nature of suit. 

The nature of the suit is not altered by an additional 
prayer for possession in a suit for specific performance 
of a contract or sale and for the purpose of court-fees 
as well as jurisdiction, the suit falls under S. 7 (x) {a) 
{Krishnanand Venkatasubba Hao. J J.) SUNDARA 
KAMANUJAM NAIDU V. SlVALlNGAM ni^Al. 

18 L. W. 333 : 47 Mad. 160 : (1923) M. W, N. 726 . 

A. I. B. 1924 Mad. 860 : 4i M. L. J, 431. 

_S. 7 (x) {^') —Suits Valuation Act. S.q 

Suit for specific performance. 

Valuation of a suit for specific performance of a 
contract of «ale for the purposes of, Court-fee at 

amount of the consideration is valid under a. 7 v.x; 
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(a) of the Court Fees Act. In such a suit the valua¬ 
tion for the purposes of jurisuiction will be the same 
under S. 8 of the Suits V'aluaiion Act. A. J. 

C.) Saiyed ashfao Husain v Saiyed Bunyad 
Husain. 9 0. & A. L. R. 416 : 

A. I. R. 1923 Oudb 262. 

-S. 7 (x) (c)— Suits Valuation Act, S. 8 

Suit for specific performance of lease— Court-fees — 
Jurisdiction. 

A suit for specific performance of a contract of lease 
should first be valued for court-fees under S. 7 (x) (c) 
of the Court Fees Act and the value should be adopted 
under S 8 of the Suits Valuation Act for jurisdiction. 
(^Mookefhe. J.) SaILENDRANATH v. RaM CHARAN 
34 C. I. J. 94 : 66 I. C. 268 : 25 C. W. N. 768. 

-S. 7, xi (cc)— Suit for possession >^n ground 

of forfeiture is governed by the clause. 

Value of a suit for possession of lease property on the 
ground of termination of tenancy by forfeiture is not 
the value of the property itself but amount of rent 
payable for the year next before the date of the plaint. 
{Walsh, A. C. J. and Sulaiman. /.) MOHaN I,AL 
V. BHUTESWaR, L. R. 5 a Civ. 709 : 83 I. C. 1 ; 

. / . A. I. R. 1926 All. 142. 

S. 7, xi (cc)— ffottce to quit served on de¬ 
fendant—Defendant ref using to deliver possessiofi — 
Suit for possession against the tenant is not a suit 
between landlord and tenant—Defendant can be eiect- 
ed as trespasser. 

Where the defendant who is an annual tenant of 
land refuses to deliver possession although he is served 
with a notice to quit under S. 79 , Berar Land Revenue 
Code, a suit for possession of the land is not a suit 
between landlord and tenant as the defendant is not a 
tenant who is holding over as referred to in S. 7 , cl. xi 
(cc)ofthe Court Fees Act. Where a tenant after a 
notice to quit has been served and a demand for pos* 
session has been made continues in possession he can 
be ejected as trespasser. {Kotwal, J.C.) ChaMPat v. 
BaLAKDaS. 20 N. L. R. 124 : 84 I. C. 202 : 

A. I. R. 1925 Nag. 131. 

7 (xr) (cc )—Tenant holding over—Stdt 
for possessiofi^ 

Where after the expiry of a tenancy, the tenant in 
spite of notice to quit refuses to hand over possession, 
a Suit for possession against him is not one against a 
tenant holding over but against a trespasser and falls 
under S. 7 (v) of the Court Fees Act. {Hallifax, A. 

J. C.) Narayan V. Tukaram. 

A. I. R, 1923 Nag. 310, 

—;-S. 7 (xi) {cc)—Suit to eject — Thicadar is 

within the clause. 

A suit to eject a thicadar on the expiry of his lease 
falls within S. 7 (xi) (cc) of the Court Fees Act. 
Wherever a landlord seeks to recover property from a 
person whose tenancy has come to an end either by 
the efflux of time or by reason of some breach of 
covenant, the case would be governed by S. 7 (xi) 
{cc') of the Court Fees Act. {Miller, C, /.and 
Hoss, J.) Ram Charan Singh v. Sheo Dutta 
Singh. 2 Pat, 260 : 4 Pat. L T. 666 : 

A. I. R. 1923 Pat. 380. 

-S. 7(xi) (e). 

See also SCH. II, Art. 5 . 

” " 8 . 7 (x ) {&) —Suit betiveen landlord and ten¬ 

ant—Person inducted by landlord joined as proper 
party—Suit is still governed by clause. 

The Court Fees Act being a fiscal enactment must 
in cases of ambiguity be construed in favour of the 
public, clause xi refers to suits between the landlord 
and the tenant. It does not restrict such suits be¬ 
tween the landlord and the tenant only. There is, 
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therefore, no reason why Cl. xi should be limited to 
suit where the landlord and the tenant alone are 
parties and should not apply to a suit, where in order to 
avoia any unnecessary delay in execution proceedings 
a person inducted by the landlord is joined as second 
defendant to the suit. 32 Cal. 26 S Not Appr. {Pup- 
chand Bilaram, A J.C.) SECV. OF STATE V. DinSHaW 
NavRoJI. 87 I. C. 1C02 ; A. I. R. 1925 Sind 275. 

-S. 8— Appeal by claimant in Land Acquisition 

case—Valuation of claim. 

The memorandum of appeal by a claimant to land 
acquired in a Land Acquisition proceeding should 
bear a Court-fee stamp ad valorem on the value of 
the land clainjed since what was styled as apportion¬ 
ment was really the determination of the amount pay¬ 
able by Government to the claimant for the land. 
{shah and Hayward, J J.) MaNGaL DaS v. THE 
ASST, r oi,LECTOR OF PRANl lJ PraNT AH.MEDA- 
BAl) 45 Bom 277 : 64 I. C. 582 and 584 • 

23 Bom. L. R. 148. 

-S. 8, Sch. I. An. 1 and Sch. II, Art 17, 

cl. {ii)- Applicability of—Appeal by Gos’erumeni 
against award of compensation in a land acquisition 

case - Award by Chief Judge of Small Cause Court _ 

Court-fees payable on appeal. 

Where the Crown appeals against award of compen¬ 
sation in a land acquisition case, on the ground that 
the award is excessive, S. 8 of the Court Fees Act 
does not govern the appeal. On appeal by the Crown 
against an award of compensation by the Chief Judge 
of the Presidency Small Cause Court in a land acqui 
sition case the court-fees payable is that prescribed by 
Art. I, Sch, I of the Court Fees Act. {Schwabe, C. 
J.) Assistant Commissioner of Labour, 

re. 19 L. W. 207 ; (1924) M. W. N. 108 • 

34 M. L. T. (H. C.) 367 : 78 I. C. 485: 

A. I. R. 1924 Mad, 489 (2) ; 46 M. L. J. 160. 

-S. 9. para. 9 —Jurisdiction for redemption 

suits depends on amount found due on mortgage and 
not the principal amount of mortgage—Suits Valua¬ 
tion Act, S. 8 . 

Value for the purposes of jurisdiction of a suit for 
redemption of a mortgage is not the principal amount 
of the mortgage nor the value of the mortgaged pro 
perty but the amount ultimately found to be due to 
the mortgagee-defendant. S. 8 of the Suits Valuation 
Act expresily excludes redemption suits from its opera¬ 
tion, {Suhrawardy and Chotzner, J J.) S.ARODA 
SUNDARI BaSU V. AKRAMANISSA KHATUN. 

51 Cal.'787 ; 28 C. W. N. 710 : 78 I. C. 747 ■ 

A. I. E. 1924 Cal. 783. 

-Ss. 10 and 17 —Distinct causes of action. 

Where three declarations were sought arising from 
distinct causes of action held Rs. 30 should be paid 
as court-fee. {Stuart, J.) SHaMBHU DiyaL SinGH 
V. ISWAR SaRAN. a. I. R. 1923 All. 306. 

- -- Ss. 10 and 12 —Point of deficit Court-fees _ 

When to be raised. 

The question of deficit Court-fees should be dealt 
with by the Appellate ( ourt as soon as it is discover¬ 
ed, though it may be postponed at the Court’s discre- 
tion in exceptional cases. If the question arises on 
apoeal, the appeal should first be admitted so as to 
remove doubts, as to jurisdiction and this point should 
be decided before other issues and the appeal should 
be stayed till the deficit is paid : and it is also desira¬ 
ble that the expenses of printing paper book should 
not be incurred till the question is decided. (Miller, 

C. J., Mullick and Bucknill, JJ.) HitenDRa SinGH 
V. Rameshwar Singh. 2 Pat. X. T. 383 : 

62 I. C. 43 ; 6 P. L. J. 293 ! 
1821 P. H. C. C. 161 (F. B.). 
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_Ss. 10 (2) 12 and 17— specific per¬ 
formance and possession. 

Where in a suit for s^pecific performance of a con¬ 
tract of sale, and for posses^sion of the property ' 
agreed to he sold, the relief for specific performance 
is the main relief and not ..ncillary to the claim for 
possession, a separate Court fee mu>t be paid m the 
Original Court as ^vell us in the Appellate Court. 
Where on appeal, the Court-fee is found to be defici¬ 
ent. an order should he made to make good the defi¬ 
ciency and in case of non-coinphance. the i>uit or 
appeal should stand dismissed. ( 

Ram NIDHI LJ.\LKKISHNA SlNGH. 60 C 6 ^ 54 ^: 

_S. 11— Suit for accounts and mesne profits— 

Valuation on estimate. i,- 

In a suit for accounts or me-nc profits, the plaintirt 

has a riglU to value his claim on estimate and the 

court has power to decree larger amount. (A 

A. J C.) UUkC.X hH.NKAll r-. hHAOWAll 
JM^ASAD 24 0. C. 209 : 64 1. C. 101 : 

^ 8 0 . L J. 477 . 

S. Mortgage suits— Amount decreed 

» • • . • f - • 4 a. 


higher than amount claimed—Additional coiirt-lee not 

leviable. , , 

Wheie in a suit on a mortgage, the mortgagee ul¬ 
timately got a decree of a much larger amount than 
he claimed on account of the interest pendente hie 
and on his trying to execute the same, it was objected 
that he could not do so before paying the court-fee 

on the excess amount awarded, he/d S. i i of the 

Court Fees Act refers only to suits for immoveable 
pioperty, meMte profits and accounts and as such does 
not'lpply 'O mortgage ^trits. Hence "o aa<i.t,ona 
court-fee is leviable. {Contts and l^oss. y/.) KAM 

Bujhawan Prasad Singh rc -'^atho 

3 Pat. L. T. 146 ; A. I R. 1922 Pat. 59. 

____s W—Future mesne profits. 

Fees are payable on the difference between the 
amount paid on the mesne profits clatniecl in the plaint 
and the an.onnt ascertained to be due subsetiuein to 

13 Bur, L. T. 165. 

_S Construction of—^lrUt construction 

The provisions Of S. 12 of the Court lees Act 
should be strictly construed and the- additional fee 
should be levied from a party liUgaiU on!> in exact 
conformity with the precise words of the statute. Hu 
the provisions in fiscal statutes should not be .-o con- 
strued as to furnish ^'chance of escape anci a means 
f-vasion. CMookenee and thotzner. JJA 

raH'SWari Jitj(iATi Krishna Chakkavarii. 

M C L J 217 : 82 LC. 292 . 2) : A.I.R 1924 Cal. 953. 

_^S. 12— Court-fee—Order for payment of 

If the case is not one of ..p|)iaisement of 01 h.xatioii 
„f the valne tvith a viexv to determine the amount of 
(L chargeable, but tire dispute involves roo 
oueslions of principles as to the nature ot tl.e suit and 

retrospectiveCperation of statutes an appeal against 
retrospective p Court-fee is maintainable, 

an order tor paymem 01 t , l, , i>o i«i .\nn a z- 

{MooherfeeandChotzner J J.) ^ 216 

NAKISINHA MUKARI. P-AR- q, I C 763 ■ 

28 C. W. N. 683 39 C. L. C -12 ■ 731. 

___S_ 12_ Wrong assessment of Court fee by the 

original Court—Appeal against order. CisnxX- 

An order by a trial Court wrongly asse>Mng C ourt 

fee is no. subU t to appeal. s. .= of tbo t onr, fees 

^ct lays down that no appeal be>. I*.?/ 

Campbell //.) UJAGC'.AK SlNGH SOHAN SlNGH. 


COURT FEES ACT (.VII OF 1870), 8. 13. 

26 Fuuj. L. R. 163. 

__g 12 _ fittality of order—Decision as to cate- 

^orv of suit is not fintii* i • i •. 

A decision as to the categoiy to which a suit on 
appeal be o„g is not final. {Venhatasubba Fao. /) 

r 1-925) M. W. N. 276 : A. I. B. 

_ 5 12_ Appeal is not barred when the category 

of the suit is disputed. , • ■ , »i 

Section 12 applies only to a decision as to the 

valuation of a suit, which falls w.thin a particular 

cUss and not to a decision as to the particular class 

which a suit falls, that is to say, if there is no doubt 

I m tlm clalL n which the suit falls, and the section 

: hcMurtl-e'rAct, which applies to it. the ded- 

In of the first Court as to the valuat.on which de- 

pends on the value of the property m suU, is final, hut 

ff there is a dispute as to the class in which the ^it 

fciu that is to say the section of the Court-Pees Act 

which u^pber.o U an appeal will lie.. 23 Bom. 486 , 
V/-,ll ( tiuher / C.) GOVIND V. \I1HABA1. 

Poll. c- A. L R- 1925 Nag. 435. 

S. \ 2 ~-hinality—Valuation. 


The valuation made by a trial court for the purpose 
„f computing court-fee is final as between parfes. bu 
U e cla^l within which a suit falls can be agitated 
in appeal. The court itsel can act under the 2 nd 
Dart of S. 12 for protecting the Revenue. 

The I St clause of S. 12 is subject to the provisions 
of the Suits Valuation Act. {^Mtilluk and Aoss. //.) 

?92k : 90 I. C. 321 C2) : 

1925 P. H. C. C. ibl . o ^ ^ ^ 

_S 12 _ Decision about amount is final but as 

to category of suit or applicability of a section ts not 

'"tL question whether an order directing additional 
Court-fee to be paid is an interlocutory order which 
wm be revised depends on the circumstances of each 
case H it fs an Lder merely assessing valuation of 
the properly and the only question involved is as to the 
amount opm, which the Court-fee has to be Patd. he 
decision of the Court of fi_^^t b-unej^wodd^appear W 

Thaf'section has been enacted in tl.e interests of re¬ 
venue aU is final so far as that Court is concerned, 
riiere will be no appeal or revision from that order. 
Hut the qUstion may under certain circumstances be 
r rHJd on appeal from the final decree made m the 
suit \\ here, however, the question is under what 
orovi.sion of the Court Fees Act the relief sought for 
fn the plaint comes or under which category the suit 
falls the decision of tne first Court is nd find. 

Where it involves the jurisdiction of Bom 

the suit the decision is liable to be revts^ed. ^ Bom. 

4 S 6 ; cS Cal. 3 . 34 ; '4 'lad- \ ‘ lT" 

Xjto.Ma Prasad and Fos-cr, i 

dukga BRAS.vu. 

3 Pat. 930 : 1924 P. H. C. C. 667 W- 

_g _ Aeview is permissible notwithstandistg 

'"Se or after .an order of demand fructifi« ^ non- 
compliance into a recorded Older. of ^ 

Court contemplated in Section 12 of 

\ci may for good and sutticient rea-^ons revieNV its own 
order 0 / denfan.l on application by the p a.nt.ffs or 
revise that order of its own motion. 4 1 U j. 57. 
Foil. U-^oaia Frasad and foster, J J.) 

If. DUKGA PKASAU. ^ • 
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1924 P. H. C. C. 254 : 80 I. C. 667 ; 3 P. 930 : 

A. I. R. 1924 Pat. 673. 

S. 12 (1) (2)— I^laint — Deitcicncy in 

Court’fee paid on — Po7oer of Appellate Court to 
demand—Plaint aoepted fy Chief Ministerial Otficer 
entrusted ': 01 th duty of receiz'Di^ plaints and of seeing 
that proper fee is paid thereon—Plot actual decision hy 
Lower Court on question of Court-fee — Effect. 

A plaint, which \'as ins'ufticiently stamped was filed 
in the City Civil C.ourt, and was accepted witliout 
objection by the Sheristadar of that Court, the Chief 
Ministerial Officer of that Court entrusted with the 
duty of checking the pleading filed in that Court and 
of seeing whether the proper Court-fee had been paid 
thereon. The suit was dismissed by the City Civil 
Judge, and, on appeal, by the plaintiff, the Taxing 
Officer of the High Court demanded from tiie plain¬ 
tiff the difference between the court-fee paid by her 
in the City Civil Court and the Court-fee payable by 
her according to law. Tlie plaintiff contended that a.^ 
there was no decision by the City Civil Judge under 
S. 12 of the ( ourt Fees Act as to the proper Court- 
fee payable on the plaint, the Appellate Court had no 
power under S. 12 C 2 ) of that Act to require her to 

pay the additional C aurt-fee. IJeld., overruling the 
contention, that the act of the Sheristadar in accept¬ 
ing the plaint amounted to a decision by the City Civil 
Judge as to the Court-fee payable on the plaint under 
S. 12 (i) of the Court Fees Act, and that the 'I axing 

Officer was therefore entitled, under S. 12 (2) of the 

Act, to insist upon the payment of the difference. The 
words “shall be decided by the Court” in S. 12 ( 1 ) do 
not mean that an issue shall be raised and decid¬ 
ed by the Court. All that they mean is that the 
Court, either the presiding officer, or the ministerial 
officer who is charged with that duty, has to determine 
what the Court Fee is. {De-.adoss and IVallace. //.) 
LaKSHMI AMiMAL, /n re : { 1925) M. W. N. 826 : 

_A, I. R. 1926 Mad. 96 ; 49 M. L. J. 608. 

—’S- 13 —Court fees paid on appeal from final 
decree filed during pendency of appeal from prelimi¬ 
nary decree should be refunded — Court-fee—Refund of. 

When an appeal is pending from the preliminary 
decree it is not necessary to file another appeal from 
the final decree. The result of the appeal in the preli¬ 
minary decree would govern the final decree as well 
andif an appeal has actually been filed from the final 
decree, the Court fee may be refunded. {Dalai, J.C. 
and Neave, A./.C.) RaJA SetH SwaMI DavaL v. 
Muhammad Sher Khan. il 0 . L. j. 148 

.1925 Oudh 39. 

3- 14, Sell. I, Arts. 4 and 6 — Application for 
review^Presentation to Stamp Reporter—Sufficiency of 
— Delay. 

The judgment in an appeal was delivered by the 
pgh Court on the 7 th June 1922 . The application 
for review was signed on the 21 st July 1922 . The 
application for review was presented to the Stamp 
Reporter on the 6 th Sep. 1922 . I'he court-fee paid on 
the application was one half of the Court-fee paid on 
the Memorandum of Appeal. The application wa& 
returned by the Stamp Reporter on the day it was 
presented, when the High Court had been closed for 
the vacation. Thereupon the application was presented 
to the Senior Judge on the 13 th of Nov. 1922 . when the 
Court re-opened after the long vacation. Held, that 
the presentation to the .Stamp Reporter was proper pre¬ 
sentation within the meaning of Arts. 4 and 5 of Sell. I 
to the Court Fees Act. As the decree in the appeal was 
not in existence till the 21 st of July 1922 the delay in 
presentation could not be a ground for penalising the 
applicant. The Court accordingly directed that the 
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application should be heard as if the full court-fee 
had been paid and one half bad been returned under 
S. 14 of the Court Fees Act. {Mooher/ee and Choizner, 

//.) Nou rang Singh Janakdan. 

39 C. L. J. 344: 80 I. C. 794 ; A. I. R. 1924 Cal. 994, 

-S. 15 — Review — Refund of Court-fee —J n- 

herent poioer. 

Where an application loi review was filed under 
S. 151 and Order 47 , Rule i, C.P. Code, and the Court 
allowed the application with reference to S. 151 , C. P. 
Code, held that the applicant for review v\as entitled 
to a refund of the court-fee under S. 13 of the Court 
Fees Act. {MuUriee, J.) I’KOliliAS KUiMAK GaN- 
GULI V. NiTHARLAi. GaNGULI. 28 U. W. N. 928 ; 

84 I. C. 278 ; A. I. R. 1924 Cal. 1054, 

--S. 17— Balance due on Khata, suit for. 

In a suit for a balance on a A hata, which would 
ordinarily contain a number of items, eacli item does 
not constitute a distinct subject, 'i he subject-matter 
of the suit is the balance due on the account, and the 
Court-lee is payable on the aggregate amount. 
{Macleod, C. J Shah and Lazveett, J J.) lilRALAL 
V. GaNPai . 23 bom. L. R. 995 : 64 I. C 486 (2) ; 

46 B. 142 : A. I. R. 1922 Bom. 376. 

-—Ss. 17 and 19-1 (1)— Bengal Amendment Ac'. 

(/K of 1922 )— .-Ipplicalion for probate — Court fee pay- 
aole on—J ntroduction of new Act—Effect of. 

An application for probate was made on the 19111 
March 1922 , the estate was \'alued and court-lees to 
cne extent of Ks. 18,000 were paid. Thereafter, the 
will was proved on the 8 th April 1922 , and an order 
for probate was made. On the 8 ih April, 1922 , it was 
brought to the notice of the Court that in the interval 
between the payment of court-fees on the application 
for probate and the order for Probate, the Bengal Court 
Fees (Amendment) Act, 1922 , came into force on tlie 
1 st April 1922 . and that the court-fees if calculated on 
the basis of tiie amended statute, would exceed tbe 
amount already paid by Rs. 10 , 370 . Held, that the 
petitioner was not bound to pay the excess au.ount and 
that the Court-fee already paid under the old Act was 
sufficient. S. 19 -I ( 1 ) of tlie Court Fees Act proviuea 
that no order entitling the petitioner to the grant of 
probate or letters of administration shall be made upon 
an application for such grant, until the petitioner Has 
filed in Court a valuation of the property in tbe form 
set forth in the fii-sl Schedule and the Court is satisfied 
that the fees mentioned in paragraph U of the Sche¬ 
dule have been paid on such valuation. Tbe third 
Schedule shows that the petitioner lor probate or 
letters of administration is required to set out in detail 
the valuation of the moveable and immoveable pro¬ 
perties left by the deceased. The law consequently, 
requires that such valuation should be made and the 
Court-fees paid on the basis tliereof before an order 
entitling the petitioner to the grant of probate or 
lettei's of administration is made upon the application. 
As soon as he complied with recjuiremeiits of the 
statute, his application was presented, and he became 
entitled to an order for the grant of probate or lettei's 
of administration if he could estabJisli the genuineness 
of the testamentary insirmuent piopoundcd by him. 
The subsequent aniendiuciil of the Act did not adect 
the petitioner. {Mooker/ee and Chotzner, JJ.) 'I'HaD- 
DEUS N'AHAPIET ?/. SeCKETAKV of b'lATE FOR 

39 C. L. J. 209 : 81 I. C. 7oi : 

A. I. R, 1924 Cal. 987. 

S- 17 Decree for pre-emption — Appeal by 
vendee Alternaliz'e reliefs — K alnation — Court-fee. 

riaintift claimed a right of pre-emption alleging that 
the property had been sold ostensibly for Ks. io,ooo 
while Its real price was Rs. 5 , 100 . 'I'he vendoi 
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and vendee denied hi-^ right to pre-emption on the 
grounds of dominance and contiguity. The trial Court 
granted a decree for possession to plaintiff on payment 
of the market value which was fixed at Rs. 6 , 800 . 
The vendee valuea his ap eal at Rs. 6,800 and 
asked for a decree restoring that properly to him or 
else requiring the successful pre-empior to pay him an 
additional sum of Rs. 3 . 200 . Held that they were two 
alternative relief based on exactly the same cause of 
action and only one of them could be granted. They 

were not t\^o distinct subjects within the meaning of 

S. 17 of the Court Fees Act, and tlie correct Court 
fee is one calculated not on the aggregate of the two 
values but on the higher of the two. The fact that 
the appellant himself asserts the value of the property 
to be Rs. 10,000 does not affect the question. {^Ahdul 
Raoof aud CarnphelL 7/.) 'I'EK CHAND t’. TARA 
('HAND 5 Lah. 114 ; 85 I. C. 556 ; 

A. I. R 1924 Lah. 494 

_—S. Y{—Siibiect~lVhat is—Stnt for specific 

pcrfortname and possession-. 

Per Krtshnan, J. \ —The word “ subject ” is of a 
somewhat uncertain connotation and is not capable of 
any precise definition. In a suit for specific perfor¬ 
mance and possession, court-fee need be paid only for 
one prayer. rishnan and i^enkatasubba Rao., //■) 
SUNDARA RAMANUJAM NAIDUz^. SiVALINGAM PIL- 

j • 

(1923) M. w. N. 726 : A. I. E. 1924 Mad: 360 : 

45M. L. J.43L 

S. 17— Smf for land or for refund of consi¬ 


deration—If separate Court-fee payable. 

When the plaintiffs in whose favour the first defen¬ 
dant had surrendered the suit lands for consideration, 
finding the land to belong to another person file a suit 
against both, asking for possession against the latter 
or in the alternative claim r..fiind from the former of 
the consideration paid the suit embraces two distinct 
reliefs in respect of each of which separate Court-fees 
must be paid. {Baker./.C.) HirdeRAM t'. Ram- 
?HARAN a. I. R. 1924 Nag. 169. 

____s. 17 —Redemption of usufructuary mortgage 

_ Section does not apply. 

Where the plff. seeks to redeem the usufructuary 
mortgage the Court-fee is payable on the principal 
amount exclusive of any surplus profits realised by the 
mortgagee and claimed in the suit. S. 17 the Court 
Fees Act relates only to a suit which embraces two or 

more distinct subjects and does not apply to such a 

case. 20 All. A71 - ^ N. I.. R. I79 Foil., 16 Mad. 328 ; 
Dist. (Drake Brockman. J. C.) GOPIKISAN v. 

.SaRABJI. a. I. R. 

_ _S. 17— Subfect—Meaning of—Railway Com¬ 
pany-Loss in respect of several consignments—Suit 

for -Court-fee. ^ ^ k 

The word “.subject” in S. 17 , Court Fees Act, means 

“ cause of action ” and where in respect of loss of 

several consignments of various dates the consignor 

has issued one consolidated notice to the Railway 

Company under S. 77 , Railways Act, he has only one 

cause of action in respect of the total loss and the 

Court-fee payable on the plaint is to be calculated on 

the aggregate claim. Whether a suit embraces only 

one cause of action or more depends on the terms of 

the plaint. i^Das and Ross J J.') EaST INDIAN 

Railway Co. v . Ahmadi Khan, 

1924 P. H. C. C. 175 : 78 I. C. 418 ; 

A. I. R. 1924 Pat. 596. 

S. 17— Suit for partition—Joint possession — 


COURT FEES ACT (VII OF 1870), S. 19. 

be partitioned and they prayed for joint possession and 
partition. Held, that the plaintiffs were bound to pay 
court-fee on two subject-matters within the meaning 
of S. 17 of the Court Fees Act. The plaintiffs must 
pay the fixed fee for partition in addition to the ad 
valorem fee as in a suit for possession. \Das aud Ross, 
r/.') SlTBARAN JHA PANDEY v. LOKANaTH 
MISSIK ® Pat. 618 : 6 Pat. L. T. 618 ; 

81 I. C. 1052 : A. I. R 1924 Pat. 568. 

_S, 17 —Suit on mortgage—Same person hold¬ 
ing two niortgages—Valuation—Subject—Meaning of 
'a person holding two mortg iges from the same 
mortgagor hypothecating the same properties and even 
when the due date in both is the same can bring suits 
separately on both bonds. In other w’ords, there is 
nothing to prevent a mortgagee from suing on the first 
mortgage without joining the second and vice versa. If 
that is so, there can be no question that the mortgages 

were separate subjects and one under S. 17 of the 

Court Fees .\cl. The ordinary meaning of the word 
“ .subject ” when used in law is a thing or matter, over 
which a right is exercised and the two mortgages were 
certainly two distinct matters. They could be deemed 
10 be one either by a covenant in the mortgage con¬ 
solidating the two together, or by some provision in 
law Hence the suit to enforce the two mortgages is 
' covered by S. 17 of the Court Fees Act. (jwala Pra¬ 
sad and Ross. 7/.) Nawaba WaZIRI BEGAM z/. 
Rabd Sh-xSHI BHUSHAN ROY. 2 Pat, 874 : 

4 Pat. L. T. 546 : 1023 P. H. C. C. 293 : 

A. I. R. 1924 Pat. 77. 

^ S. Vt—Subject, meaning of. 

The word ‘ subject ’ in Sec. 17 means ‘Cause of 
action’ and is not to be inleipreted with reference to 
Sec 7. (Chapman and Atkinson. JJ.') B. NAURATAN 
V W J. STEPHENSON. 1922 P. H. C. C. 79 ; 

A. I. R. 1922 Pat. 359. 
S. Court-fee on property outside province 


Court-fee-payable. ... 

The plaintiffs on their own allegaUons, were not in 

possession of any portion of the properties sought to 


also is payable. , „ , 

The sum charged upon a grant of Probate or Ad¬ 
ministration is not a tax or duty levied upon the pro¬ 
perty upon which the Probate or Administration ope¬ 
rates. But it is merely a fee levied by the Court issuing 
the Probate or Letters of Administration for the work 
done in this connection and therefore it is right to levy 
Court-fee at the enhanced rate on the value of all the 
assets, whether in the Province where Probate is 
Granted or outside. {Greaves. 7*) T. ILLIAMS, 
In re 50 Cal. 697 : 27 C. W. N. 812: 

75 I. C 466 : A. I. R. 1924 Cal. 116. 
_s. Vd{X)—Petitioner claiming by survivor¬ 
ship to Hindu co parcener—Compliance with S, 19 (l) 
is essefitial. 

Ad valorem duty as provided by Sch, 1, Art. il aiust 
be paid under S. 19 before letters of administration 
can be granted to the estate of a Hindu governed 
by the Mitakshara law. {C. C. Chose. J.) BHUBA¬ 
NESHWAR TRIGUNIT, In re. 

29 C. W. N. 372 : A. I. R. 1925 Cal. 627 {!). 
_S. 19 {!)—Petition for letters for part— 

Court fee on whole cannot be levied. 

On a petition for Letters of Administration for part 
of property Court-fee on the value of the whole 
property cannot be levied, {.-ibaul Rao>,f. Jf) GURBA- 

CHAN KUAR V. SaTWANT KUAR. 

7 Lah. L. J. 288 : 90 I. C. 620 : 

26 Punj. L. R. 608 : A. I. E. 1925 Lah. 408. 
_S. 19 {\)—Does not apply to Provident Fund 

money. 

Even in the absence of an administrator, Provident 
Fund money does not form an asset of the estate of 
the deceased and passes to the nominee direct; hence 
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it is exempt from probate or administration duty. 
{Hallifaxy A. J. C.) AGNUS MaRY Dl’SaNTOS v. 

James william De’Santos. 

82 I. c. 128 ; A. I. R. 1925 Nag. 108 (l). 

' —S. 19 (xvii)— Petition on behalf of prisoner 

by eouusel—If requires stamp. 

No stamp is required for an appeal or revision 
petition put in on behalf of a prisoner by his counsel 
as it is none-the-less a petition by the prisoner. 
{Pobinson, C. J ) COURT FEES ACT, S. 19 

(xvii). 1 Rang. 510 ; 25 Cr. L. J. 277 ; 

A. I. R. 1924 Rang. 160. 

-S. 19 (xvii)— Prisof/er in remand — Appli' 

catio7i by advocate—JVo coztrt fee necessary. 

An application made by the Advocate of a prisoner 
in duress or under restraint is an application made 
by the prisoner himself. It has been the practice to 
accept applications by Advocates on behalf of persons 
in custody within the meaning of section 19 , clause 
(xvii), without a Court-fee. (^Sounder, J. C.) JaGa- 
NATH Kahar V. Emperor. 23 Cr. L. J. I2l : 

66 I. C. 6o3 ; A. I. R. 1922 U. B. 14. 
-S. 19 (xx)— Due by Government — Appli¬ 
cation for rerund of costs deposited for paper book. 

An application for refund of money deposited for 
the costs of preparing a paper book, etc., is not an 
application for payment of money due by Government 
to the applicant wdthin the nieaning of S. 19 , cl, (xx). 
On the other hand it is an application or petition 
presented to the High Court within the provisions of 
Sch. II, Art. I of the Court Fees Act {Sattdersofi, 
C. f. and Pichardson^ y.) HaRIDASI DEBI r* GOPE- 
SWaR. 27 C. W. N. 648 : A. I. R. 1923 Cal. 699. 

-S. 19 C —Court fee paid at the time of first 

grant — Subsequent application for administration de 
bonis non— No fresh fte need be Paid. 

When the appointment is made de bemis non, there 
is no new succession, and no new devolution of the 
estate, which would justify a finding that fresh Court 
fee must be paid. 4 L. B. R. 255 affirmed. {Pobinson, 
C.J. and Maung Gyi. J ) MaUNG WIN PAN In re. 

3 Rang. 90 : 4 Bur L J. 97 • 
88 I. C. 759 : A. I. R. 1925 Rang. 217. 
-—S. 19-D —Joint family—Letters of Adminis¬ 
tration—Application by son. 

A son applying for letters of Administration limited 
••o joint family property left by his father, need not 
pay any Court-fee (shoh, A. C. J., Crump and 
Coyaiee, //.) KESHAVLAL PUNJaLAL ShETH v. 
COLLECTOR OF AHMEDABAD. 4 % Bom. 75 ; 

25 Bom. L. R. 1240 : A. I. R. 1924 Bom. 228 (F B.) 

S. 19-H —Refusal to exercise furisdiction _ 

Valuation in probate matter—Refusal to adjudicate 
if propel ty i t debuttsr — Interference. 

Where in the course of valuing properties under 
S. 19 , Court Fees Act, it is objected that certain pro¬ 
perties aie debutter and as such not liable to be valued 
but the judge gives no adjudication thereon, he re¬ 
fuses to exercise a jurisdiction vested in him by law 
and the order is revisable. {Pankm and Mukerjee, 
yy.) CHINMATHA Nath pal chouphuri r-. the 
Secretary of State for India in Council. 

78 I. C. 901 : A. I. R. 1923 Cal. 367. 

- ■ S. 19-H —Proceeding under—Court cannot 

award costs. 

A proceeding under S. 19 -H merely decides a 
revenue dispute between the Collector and the holder 
of the probate. The Court has no power to award 
costs in a proceeding under S. 19 -H of the Act. 
{Chatterfee and Cuming. JJ.) HrIDAY MOHINI 

Dasi V. Secretary of State. 

50 Cal. 239 : A. I. R. 1923 Cal. 406. 
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- S. 31 — Court'fce—Direction to pay complai¬ 
nant — Pevisi'-n, 

The commission of a non-cognizable offence gives 
the right to the complainant to receive the charges of 
Court-fees. If under S. 31 of the Court Fees Act the 
order is not proper it can be corrected in appeal or 
revision. {Stuart, /.) MiNGAN v. Empekor. 

I. R. 3 A. 187 (Cr): A. I. R. 1923 All. 86 . 

' - S. 31 —Order under 31 does not ordinarily 

amount to enhancement of sentence but may be made 
incidentally to bring the f udgments into conformity 
With the law-^ Fees though made recoverable as if they 
Viere fines ar^ not part of the sentence. 

The making of an order under S. 31 does not 
ordinarily amount to an enhancement of sentence 
; but may be made as an incidental order to bring the 
[ judgments into conformity with the law. S. 31 of the 
I Court Fees Act provides that all fees ordered to be 
repaid under the section shall be recoverable “ as if 
they were fines”, but does not thereby make them part 
of the sentence. 22 M. 153 Disc. {Speneer, /.) 
E. Thimmiah V. Emperor. 47 Mad. 914 • 

20 L. W. 293 : 36 M. L. T. 39 • (1924) M.W.N. 489 • 

82 I. C. 141 : 26 Cr. L. J. 1213 : 

A. I. R. 1926 Med. 136 : 47 M. I. J. 356. 

" —S. 31 — Cognizable case — Costs, 

In a cognizable case it is inequitable to order the 
accused to pay the costs of the complainant. (May 
Oung. y.) Maung San Myin v. Emperor. 

2 Bur I. J. 37 ; A I. R. 1923 Rang. 245. 

-Sch. I, Art. 1. 

See also II, ART. 17 (iii) AND (vi;. 

- Sch I, Art. 1 and S. 7 {^')- Suit for fore¬ 
closure—Dismissal on a question of principle—Appeal 
— Subfect-matter same — Court-fee —Ad valorem. 

A suit was brought for recovery of Rs. 7 , 525-6 0 
principal and interest and in case the money was not 
paid for the foreclosure of the property which was 
mortgaged by conditional sale. The Court below dis¬ 
missed the suit with costs. An appeal was preferred 
to the High Court valuing it at Ps. 7 , 525 - 6-0 but pay¬ 
ing a Court-fee of Rs. 38 - 4 - 0 , i.e., upon the principal 
amount secured by the mortgage. Held, that the 
plaintiff w-a*: liable to pay an ad valorem Court fee on 
the value of the subject matter of the appeal. 36 All. 
4 C. Foil. {Daniels, y.) PRAG z/. BhaGWAN Din. 

23 A. L. J. 853 : L. R. 6 All. 457 : 88 I. C. 888 : 

A. I. R 1925 All. 734. 

- Sch. I, Art. 1 — Cross-obfeciions—Sale deed 

—Suit to set aside—No legal necessity as to part. 

In a suit for setting aside a sale deed it was found by 
the Court that a part of the sale amovnt (Rs. j,ooi) 
was not covered by legal necessity, and the Court 
dismissed the suit. An appeal was preferred against 
this dismissal and the respondents filed their cross¬ 
objections questioning the finding that part of the sale 
amount (Rs. x,ooi) was not covered by legal neces¬ 
sity. On this cross-objection ad valorem Court-fee on 
that amount must be paid, {Piggott. J.') ISHDAT 

Tiwari v. Tameshwari Tiwari. 46 All. 637 : 

83 I. C. 780 : A. I. R. 1924 All. 175. 

Sch. I, Art. 1 — Set-off — Court-fee must be 
paid ad valorem. 

Where the defendant claims right of set-off, he has 
to pay ad valorem court-fee on the same. {Piggott and 
Walsh. JJ.) CHaKKAN LaL v. KaNHAJYA LAL. 

20 A. L. J. 1005 : 9 0. A A. L. B. 146 : 45 A. 218 : 

L. B. 4 A. 40: A. I. R. 1923 A. 118. 

-;Sch. I, Art. 1, Sch. H, Art. 1 (d) and 11— 

Cross-objection on question of costs. 

A memo of cross-objections filed in the High Court 
on the question of costs only does not fall under Art. 
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,, Sch. I, or II, Sch. II of the Act bat may be 
treated as a petition under Art. i ^ch. II ot 

the Act and a Court-fee of Ks. 2 is leviable thereon. 
iChattertee, /.) KaMAL KUMARI z. EMADUD- 

64 I. C. 606 I 2o 0. W. N. 934. 

_L'_Sch. I, Art. \—Mortgage—Redemption suit 

— Valuation. , , 

Art. I of Sch. I applies to appeal from decrees in 

redemption suits and not S. 7 (ix) of the Court Fees 

Act where the redemption is sought for a particular 
amount and the decree directs payment of a different 

sum. {Scott-Smith afid 1 ,^ 0 ^ 

RAM V. RamJI DaSI. 3 Lah. L. J. 370 : 1 Lah. 234. 

_Sch. I, Cl. \ -Value of decree appealed from 

decides Court fees. 

The value of an appeal is not in all cases the value 
of the suit as originally filed but the value of the 
relief granted by the decree which a party wishes to 
fret rid of, that value being determined according to 
S 7 (v). \Krishnatiy /.) G. B. SeTTHAYAMA, 
% L 48 M. 652 ■ 86 I. C. 405 21 L. W- 16 : 

A. I. E. 1925 Mad. 323 ; 47 M. L. J. 919. 
___Sch. I. A.n. I—Appeal from final dercee — 

Subsequent mesne profits—Court fee. 

An appeal from a final decree under O. 20 , K. 12 
( 2 ) of the Civil Procedure Code, in respectofsub- 
Lquent mesne profits is chargeable with ad valorem 

Co^urt-fee under Art. i, of Sch. I to the Act. i^Ayltn^y 
OC / andOdgers. /.) BaLRAMA NaIDU z/. SaNGAN 
NAIDU 14 L W. 730 : 30 M. L. T. 83 : 45 M 280 : 

A. I. E 1923 Mad. 19 : 42 M. L- J- 184. 

_Sch. I, Art. 1 — Redemption decree—Appeal — 

Claim of larger amount—\d valorem fee is payable on 

an appeal against a redempUon decree on the 
ground that more is due, ad v^orem Court-fee is pay¬ 
able on the excess amount claimed. KWaztr Hasan, 

A / C) Sant Bakhsh^a Dildar Husain. 

74 I. c. 88 (1) : A. I. R 1924 Oiidh 170. 

_-Sch. I, Art. I—Appeal in foreclosure suit— 
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Judgment was pronounced on the 29 th August 1922 , 
when the appeal was dismissed with costs. On the 
2 ist November 1922 , the appellant presented the ap¬ 
plication for review of judgment. The application 
bore a court-fee of Ks. 192-80 that is, one-half of 
Ks. 385 , the amount payable and paid on the memoran¬ 
dum of appeal when it was lodged in this Court. After 
the 20 th December 1919 when the memorandum of 
appeal was filed and before the 21 st November 1922 . 
When the application for review was lodged, the 
Bengal Court Fees Amendment Act, 1922 (Act IV of 
1922 , B C.) had come into force on the ist April 1922 . 
Sec. s of this amending statute modified Art. i of 
Sch. 1 of the Court Fees Act. 1870 , by enhancement of 
rate of fee payable on plaints, written statements and 
memorandum of appeal. Sec. 9 as a corollary altered 
the table of rates of ad valorem fees appended to the 
same Schedule. The consequence was that from the 
ist April 1922 , the amount of Court-fee payable on a 
memorandum of appeal valued at Rs. 7»7SO was raised 
from Rs. 385 to Ks. 615 . Held, that neither under 
the Court Fees Act as originally framed in 1870 nor 
under the Court Fees Act amended in 1922 , can a 
petitioner for review of judgment be called upon to 
pay Court-fees on the basis of the fee which would be 
payable on the plaint or memorandum of appeal if it 
were to be filed on the date of the application for 
review. The amount must be calculated on the basis 
of the fee leviable (which in the normal course of 
events, is the fee actually levied,) on the plaint or 
memorandum of appeal according to the law in force 
when the plaint or memorandum is filed in Court, 
Tested in the light of this principle the application in 
the present case must be deemed to bear the correct 
Court-fee and must accordingly be heard on the 
merits. {^Mukeriee and Cuming, J J ) NaNDI LaL 
AGRANI V. JOGENDRA CHANDRA DUTTA. 

28 C. W. N. 403 : 39 C L. J. 222 : 82 I. C. 297 : 

A. I. E. 1924 Cal. 881. 

Sch. I, Art. Application for review— 


^Tf^a suit for foreclosure or redemption is dismissed 
then for the purpose of the memorandum of appeal 
Court-fee should be calculated in accordance the 

nrftvisions {^Daniels and Lyle. A. J. Cs.) SaNGAT 

Bakhsh Singh Rawat dudeo Bakhsh Singh. 
^ 25 0. C. 30 : A. I. E. 1922 Ondh. 82. 

__Art. 1 — Cross'obiections as to costs 

only, must be stamped ad valorem for the value of the 
sum claimed as costs. 

In a cross-obiection as to costs only, the amount and 
the value of the subject-matter in dispute the 

amount or value of the sum claimed as costs. Subject 
to this, a cross-objection which relates to costs and 
costs only must not be treated as a petition under 
c! <d) An, I, Sch. II of the Court Fees Act but rnust 
be stamped -der Sch. I, Art t of the 

or r W N dissented from* 8 M. I. A. ^02 

U-osJoi C. J. a,ui Ma shin t.. 

MAUNGSHWNE HUIT r o,q V* c 2^7 ' 

3 Bur. L* J* 279 , oo 1. t. < ♦ 

A. I. R. 1925 Rang. 145. 

■Soh. I, Art. ^—Court-fee payable on review 


application-Appeal filed before the neto Court Fees 
Act—Receiver application filed afterwards—Proper 
Court-fee— Bengal Court Fees Act, Amendment Aet. 

The subject matter of an appeal was valued at 
Rs. 7 1^0 and on the 20 th December I9t9t a Court fee 
of Rs! 38 s was paid on the memorandum in accordance 
with the table rates of ad valorem fees embodied in 
Sch. I of the Court Fees Act, 1870 . The appeal was 
thereupon registered and was heard in due course. 


Court-fee payable on— ‘Whether the same as on appeal. 

An application for review of the decision of a 
Cour‘ on an appeal must pay full court-fee on the 
valuation of the appeal and not merely on the subject 
of the review application. Had the legislature in¬ 
tended that an ad valorem fee should be levied only 
on the value of the subject-matter in respect of which 
relief was sought by the application for review, it 
could have said so in clear and definite terms. The 
words “ Plaint ” or “ Memorandum of appeal ” mean 
the plaint or memorandum of appeal in which the 
judgment review of which is asked for was passed, 31 
AIK ^ 94 ; 3 C. W. N. 292 , Foil. K^aniels and 

Lvle n.') KUAR NAGESHAK SAHAI v. ShIAM 

Bahadur. I^ : 26 0. c. S3 ; 

^ A. I. R. 1924 Oudh 108. 

_ Sch. I. Art. h—Review—Court-fee payable in 

whole appeal, , u ,, 1 

Where an appeal is filed against a decree, but only 

a part of the appeal is argued, still for purposes of 

reviewi court-fee is payable on the whole appeal and 

not on that portion alone which was argued in appeal. 

fDas and Ross, //.) SHEIKH ABDUL GaNI v SITO 

Singh ® Pat. L, T. 40 * 86 I. C 14S . 

* A. I. B. 1926 Pat. 368. 

Soh, I, Art. 11. also COURT FEES ACT, 


I. Art. ll—Probate—Property situate 

in two districts, ^ . 

On the death of a testator in March, 1916 , nts 

executor applied for probate to the District Judge of 

one of the districts in which the testator’sjiroperty was 
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situate. He did not file an affidavit as in Sch. Ill, 
Court Fees Act. The Dist. Judge granted probate in 
respect of property .situate in both <listricts. On 16 819 
he applied to the High Court of another district in 
which lay some property of the testator for Letters of 
Administration. The High Court granted letters and 
proceeded to determine the value of the property for 
purposes of Court-fees, Heldy that the value of the 
property must be assessed to the date, on which the 
first affidavit on 11 - 4-16 was filed and that on deduct¬ 
ing the duty already paid under Art. ii, Court Fees 
.should be paid on the value of the entire estate 
situate in both districts. (Z/.w and Rcfs, JJ.'^ 

Deputy commissioner of Singbhum v, Jagadish 
CHANDRA Deo, 2 Pat. L. T. 683 : 621. C. 513 : 

6 P. L. J. 411. 

- Sch. I, Arts. 17, (1) and 11 — Cross-obiection. 

Cross-objections must bear a Court-fee calculated 
on the amount or value of the subject-matter in dis¬ 
pute. (^Kanhaiya Lai-, J. C. and Lyle, A. J. C.) SRI 

Rajeo Lochan MaharaJ V. MahantRam Mano- 
HAR Prasad. 25 0. C. 275 : 

A. I, R. 1923 Ordh 44 (1). 

■ - Sell. I, Art. 17 —Charge held enforceable 

against portion of property—Appeal that charge en~ 
forccable against whole property — Coiirt-fec must be 
Paid on value of property in dispute. 

Where in a suit for the enforcement of a mortgage 
or charge against certain property, the trial Court held 
the charge to be enforceable only against a portion of 
the property and where in appeal the relief sought 
was that the charge should be declared against the 
whole property, it was held, that an ad valorem Court- 
fee on the value of the property in dispute was pay¬ 
able. (^Daniels, J. C.) SaHEB ALI v. MAHOMED 
ZaHIB. 65 I. C. 114 : 24 0. C, 295. 

- - Sch. I, Art. 17 (6) —Appeal attacking mode 

of execution — 7*en~rupee stamp is enough. 

An appeal not attacking the decree as a whole but 
only the manner in which the trial Court’s decree was 
enforced falls under clause 6 of Art. 17 and a stamp 
of Rs. 10 is sufficient. {Jai Lai, J.j' RadHa KriSH- 
NAN V. Mehtab Mian. 7 L. L. j. 364 : 

A. I. E. 1925 Lah. 496. 

- Sch. II, Art. 1 —Appeal against order utuier 

S. 144 , C. P. Code — Court-fee. 

An appeal against ati order passed under S. 144 , 
C. P. Code, is an appeal against a decree and an ^ 
valorem stamp duty is payable thereon. {Dafiiels, J.') 
BAIJNATH Das v. BaLMUKUND. 47 AP. 98 : 

22 A. L. J. 881 : 5 L. R. A. (Civ.) 773 : 82 I. C. 321 : 

A. I. R. 1925 All, 137. 

- Sch. II, Art; 1 —Cross ob/ections^^Passessioft 

of land — Court-fee. 

In the case of cross objections relating to possession 
of land, ad valorem fee is payable on its value and not 
on the basis calculated under S, 7 (v) of the Court 
Fees Act. (^Daniels, /.) BiHSHEN SaHAi v. 
ChHOTEY LaL. t. R. 5 A. 712 : 22 A. L. J. 911 : 

47 A. 89: A. I. R. 1925 All. 119 (1). 

■ —Sch. II, Art. 2 — Application for mesne -pro¬ 
fits—Appeal against order of Court-fee payabli. 

An application under S, 144 , C. P Code, for mesne 
profits by way of compensation relates to the execu¬ 
tion, discharge or satisfaction of the decree and in an 
appeal from an order dismissing the application, ad 
valorem Court fees need not be paid but only a sum of 
8 annas. {^Drake-Brockman, J. Cf) GaBBA v. 
KaNCHHEDILAL 18 N. L. E. 15 : 

A. I. R. 1922 Nag. 62. 

■ Sch. II, h.rX,!b^Seeurity bond executed iti 

pursuance of an xfrd^r of Court. ' 


COURT FEES ACT, Sch. II, Art. 17. 

Security bonds executed in pursuance of an order 
of the Court under O. 32 , R. 6 ( 2 ) or any 

other rule or section of the Civil Procedure Code 
must bear a Comt-fee stamp as required by Art. 6 of 
Sch. II of the Court-fees Act, 1870 , and they will also 
be chargeable under the Stamp Act if they are of the 
kind described in Art. 40 or Art. 57 but they will not 
; be chargeable under the Stamp Act if they fail under 
j the residuary Art. 15 . (^Walmsley Greaves, C. C. 

! Ghose, B. B. Chose and Mttkerli, J J.) RE : REFER¬ 
ENCE UNDER S. I 13 READ WITH 0 . 46 , R. i,C. P. 
Code. 29 C. W. N. 851 : 42 C. 1. J. 5 : 89 I. C. 289 : 

A I. R. 1925 Cal. 906 (F. B.) 

-Sch. II, Art. 6 — Surety bond—Duty payable. 

I A security bond filed by a claimant in a claim case, 
being an instrument of obligatidn given in pursuance 
of an order of Court is governed by Sch. II, Art. 6 . of 
the Court Fees Act. l^Newbould and Panion, //.) 
Sarbo MUSALMANI V. Safar Mandal. 

49 Cal. 997 : A. I. R. 1923 Cal. 269 (2). 

!-‘Sch. II, Art. 6 — Surety bond on order for 

stay of execution must be stamped zinder Stamp Act^ 

A security bond taken on an order for stay of exe- 
: cution must be stamped in accordance with the Stamp 
Act and cannot be written on plain paper bearing a 
Court fee of eight annas. Mar tine an, J.) GuRDITTa 

Mal V. Firm Gurdasmal Ram Chand. 

7 Lah. L. J. 343 : 26 Punj. L. R. 634 t 

A. I. R. 1925 Lah. 662. 
Sch. n. Art. 11 —Restitution Proceedings 
Appeal — Court-fee. 

Proceedings in restitution are proceedings in exe¬ 
cution and the Court fee payable on an appeal 
therefrom is under Sch. II, Art. ii of the Court Fees 
Act, {Oldfield. /.) SUDALAI MUTHU PiLLAI v. 
SUDALAI MUTHU PiLLAL 17 L. W. 623 • 

<1922) M. W. N. 831 r A. I. R. 1923 M. 270. 
Sch II, Art. W—^Appeal from t-rder grants 
ing application for final decree—Court fee is ad 

valorenri—C/V/7 A*. C., 6 *. 97 . 

Appeal from an order passed on an application for 
final decree in a mortgage suit against the judgment- 
debtor who objected on the ground that he had 
satisfied'the decree, is chargeable with ad valorem 
Court fee and not only 8 annas. {Kendall and Pul- 
Ian, A. J. Cs.') ASGHAR ALI v. MaHaBIR. 

27 0. C. 225 : 84 I. C. 742 r A. I. R, 1925 Ondh 102. 

-^Sch. II, Art. ll^Order awarding interest — 

Appeal—Court fee—Government fixation. 

A mortgagee who obtained a decree for sale was 
ordered to pay out of the sale proceeds a certain 
amount as interest due to a prior mortgagee decree- 
holder. ’He filed an appeal against the order, Held, 
the order was one under S. 47 , C. P. Code, and under 
the Government Notification. Cburt-fee would be 
payable as under Sch. II, Art. ii of the Court Fees 
Act. {Jioala Prasad, /.) SiTAL PraSaD SiNGHt/. 
JAGDEO S*NGH. 4 Pat. 294 : A. I. R. 1925 Pat; 677. 

... — -Sch. H, Art. 17— Appeal^Court*fee — Money 
decree against ojie defendant—Appeal d)itk - regard to 
the liability of other defendaftts. 

Where a' plaintiff who obtained a 'decree for the 
full amount sued for against one of the def ts, appealed 
with a view to make the other defendants also liable 
held he was bound to pay ad valorem Court-fee'ort the 
anriount for which the other deiffehdants were sought 
to be made liable. 13 M. 508 Foil {Macleod, C.'/.knd 
Coyaiee, J.') Anna NARAYAN Pavgi v. MaDH-' 
YAMA STHITITILA. , ‘ 24 Bom. L,’ R. 313 : 

46 Bom.'840 ; A. I. R. 1922 Boin. 172. 

■ '* ‘Sch. II, Art. Vl—^Suit for reversal of patni 

sale — Cburt-fee pa^abU' on^Amending Act XLV of 
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1922 ) —Effect vf. ... II 

A suit tor the reversal of a patni sale is not solely 

for a declaration that the sale is a nullity. It is on 
the other hand a suit for the reversal or catvcellalion 
of sale, on the assumption that if the validity of the 
sale is not challenged the sale would remain operative 
between the parties. Prayers for injunction and tor 
confirmation of possession are prayers for conscquen- 
tial relief. Where the suit had been instituted on the 
iCth June 1920 , the amount of Court-fee leviable on 
the plaint must be determined by a reference to the 
law as it stood on that date, irrespec tive of the 
amendment under Pengal Act (IV of 1922 .) 
{^iMookeriee ami Chotzncr^ 1 ARAPRASANNA 

CHAUGDAR V. NRISINGHA MURARI. 51 Cal. 216 ; 
81 I. C. 731 . 28 C. W, N. 683 39 C 1. J. 212 : 

A. I. R. 1924 Cal. 731. 

-Sch, II, Art. 17— io set aside an order 

on claim — Court-fee. 

Under Art 17 . Sch. II of the Act a Court-fee of Ks. 
10 is payable upon the plaint in a suit to set aside an 
order of dismissal of a claim in execution proceedings. 
(Chotteriee and Pearson. JJ,') SaTINDRA NATH v. 

Shiva Prasad. 26 c. W. N. 126: 

A. I. R. 1922 Cal. 166. 
_Sch. II, Art. n~Appeai against decree 

against one defendant^Other defendants ta be made 
jointly liable. 

Ad valorem court fee stamp .should be paid on the 
amount decreed by the lower Court, where the lower 
Court granted the plaintiff a decree against one of 
several defendants and the plaintiff appealed with the 
object of getting the other defendants made jointly 
liable for the amount decreed. But where the ques¬ 
tion involved was a debatable one and the deficiency 
in Court fee as originally paid was due to a bona fide 
mistake. Held the case is a fit one for extension of 
time and for allowing the appeal to be heard on the 
merits, P R. 1912 Foil. (^Shadi Lai. C. /. and 
Abdul Qadir, /.) RAM KISHAN V HIRDE RAM. 

^ A. I. R. 1923 Lah. 135. 

Sch. II, Art. 17, S. 7 (4) ’Applicability 


I 

I 


_ Execution of mortgage decree against Joint family — 

Resistance by some members—Declaratory suit that the 
mortgagee be entitled to attach and sell the joint family 
estate _ Whethet consequential relief. 

In a suit for enforcement of the mortgage against a 
joint family of defendants 1 — 6 , and a personal decree 
was passed against defendant 1 only, as iio necessity 
was proved, and the decree-holder applied for execu¬ 
tion against ist defendant, defendants 3 . 7 and 3 re¬ 
sisted the application on the strength of a prior parti¬ 
tion, and deft. 10 , on a prior sale to him by the judg¬ 
ment-debtor for consideration and the ist deft.*s share 
was diminished. The decree-holder filed a declaratory 
suit for holding that the sale to the loth defendant 
was nominal, and that the prior partition suit filed on 
behalf of defendants, did not take place, with a 
specific relief, that it may be declared that the plain¬ 
tiffs are entitled to realise their decree from the joint 
properties by attachment and sale. It was contended 
that the Court fee paid was insufticient, for, besides 
the declaration claimed, consequential relief is claimed 
for, in the last prayer, and ad valorem fee under S. 7 , 
cl. 4 (c) should be paid. Held, that the last mention¬ 
ed relief is a mere surplusage and the relief sought is 
merely declaratory and the C:ourt-fee charged should 
be under Sch. II, Art. 17 of the Court fees Act. 
(Jwala Prasad, J,') MaHABIR PRASAD 8 f. ShyaM 
BEHARI Singh. 8 Pat. 795 : 80 I. C. 655 r 

6 P. L. T. 82 : A. I. E, 1935 P. 44. 
--Sch. II, Art. Vt—‘Claim suit^-Couri ftqs. 


COURT FEES ACT, Sch. II, Art. 17. 

A suit under O. 21 , R. 63 , C. P. Code, is one to. 
declare the plaintiff’s right to the property attached 
and the mere fact that the property has been sold 
in the meanwhile in execution does not affect the 
plaintiff’s right of suit. The Court-fee payable upon 
the .suit is Rs. 10 under Art. 17 , Sch. II of the tourt- 
Fees Act. {Jwala Prasad, J MT. Manik t/, 
RamJaS AGARWaLLA 1 Pat. L. R. 61: 

3 P. L. T. 832 ; A. I. E. 1923 P. 152, 
-Sch. II, Art. 17 (a) Decision by Court 

on reference. 

Memo, of appeal against decision by Court on refer¬ 
ence by Collector under I.and Acquisition Act requires 
ad valorem Court-fee under Sch. I, Art, i. Court Fees 
Act. ( 17 I. C. 764, Dist.) iSchwabe, C. /.) In re 
ASSISTANT COMMISSIONER OF l.ABOUR. 

19 L.W. 207 : (1924) M.W.N. 108 :78 I. C. 435 : 

34 M. L. T 357 : A. I. R. 1924 Mad. 489 (2) : 

46 M. L J. 150. 

-Sch II. Art. 17 (iii). 

Prayers for injunction and for confirmation of posse¬ 
sion are prayers for consequential relief. {Mookerjee 
and Chotzwr. J /.) TARA PRASANNA v. NRISINGHA 
MOORARl Pal. 61 Cal. 216 : 28 C W. N. 683 : 

39 C. I. J. 212 : 81 I. C. 763 : A. I. R. 1924 Cal. 731. 

-Sch, II, Art. 17 {iii)—As amended by Ben- 

gal Act {/V of 1922 ) —Suit for mere declaration — 
Appeal — Coiirt'fce—Basis of calculation—What appeh 
lant ought to have claimed cannot be considered. 

Where a p aint of a memorandum of appeal asks 
only for a pure declaration, the Court in calculating 
Court-fees cannot go into the question whether he 
should also have asked for consequential relief. The 
effect of failing to claim consequential relief is for 
the final decision of the Court. A fixed fee under Sch. 
II. Art. 17 (iii) is sufficient. {B. B. Ghosc, J.) IDOL 
Sri Sri Gokul nath Jin v. new birbhum Coal 
CO.. Ltd. 27 C. W. N. 972 : A. I. E. 1924 Cal. 188. 

,—Sch. II, Art. 17 (iii)— Hindu co-parcener's 
suit for declaration that alienati n of joint family pro- 
Perty by another co~parcener is not binding, need not be 
stamped ad valorem. 

A suit, brought by a Hindu co-parcener in a joint 
family for declaration that the mortgage executed by 
another coparcener of joint family property does not 
bind the property mortgaged, is not a suit for cancella¬ 
tion of the mortgage but merely a suit foi a declara- 
lion coming under Court Fees Act, Sch* IIi Art* 17 ( 3 ) 
and does not require ad valorem fee. 35 P,R. 1914 Dist, 
(Broadway und Campbell, JJ>) SraMDAS v. CHARN 
DAS. 78 I. C. 782 t A. I. E. 1926 lah. 90. 

Sch. II, Art. 17 i^iii)-’Appeal— Declaratory 


decree that mortgages did not affect plaintifTs rever- 
sionary rights—Condition of payment of a certain sunt. 

The sqit was one for a declaration that a certain 
alienation made by the plaintiff’s fatlur should not be 
binding upon their reversionary interest. The plaint 
! was rightly stamped with a court-fee of Rs. 10 . The 
suit was decreed subject to a reservation that a sum of 
Rs. 2,365 had been borrowed for necessary purposes. 
On appeal by the plaintiffs for the same relief held that 
the memorandum of appeal need not be stamped with 
more than 10 rupees. From the mere fact that the 
suit had been decreed on pa^'ment of a certain sum to- 
the defendant—mortgagee, its nature was not in any 
way altered. It was not contemplated by the legisla¬ 
ture that the court-fee payable on a part of a whole 
claim in appeal is, in the absence of express direction 
to the contrary, to exceed the court-fee payab e on the 
whole claim. 92 P. R. 1900 Ref. {^Abdul Raoof and 
Afotisagar, //.) HaRBHAGWAN t'. AMAR SlNGH. 

6 Lah. 187 : A. I. R. 1984 Uh. 680.. 
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“ —Sch. II, Art. 17 suit—Prayer 

for temporary mandatory injunction to compel de^en- 
eiant to d. posit amount in Court —Ad valorem Court- 
fee if Payable th'reon. 

Where in a suit under S. Q 2 , Civil Procedure Code, 
the plaintiff claims among other reliefs a temporary 
mandatory injunction to compel the defendant to 
deposit in Court immediately a sum of Rs. 1 , 24,000 
due from him to the trust, it is in effect only a prayer 
for an account falling clearly within the express words 
of S. 92 . The character of the suit is not altered and 
a Court-fee of Rs 50 as fixed in Sch. II, Art. 17 (iii) 
of the Court Fees Act is sufficient. enkatasubba 

y.) Ramanuja Naidu v, alagappa Chetty. 

20 L W. 716 : 35 M. L. T- 124 : 

A. I. R. 1624 Mad. 882 : 

47 M. L. J. 6.»6. 

Sch. 11, Art. 17 (iii)— Suit for declayation 
ihat property belongs to plaintiff af>d is tiot lieible to be 
sold in execution of mortgage decree to wkick plaintiff 
was not Party is not liable to ad valorem fee. 

A suit for declaration that certain property belongs 
to the plaintiff and is not liable to be sold in execution 
of a mortgage decree which has been passed in a suit 
to which the plaintiff has not been a party does not 
involve any consequential relief and does not require 
dd valorem Court fee. 24 O. C. 361 Dist. (IVazir 
//asannnd Neave, A. J.Cs.) SRI RaM v. MATHURA 
Prasad. 85 I C 349 : A. I. R. 1925 Oudh 600. 

-Sch. II, Art. 17 (iv). 

See a/rv COURT-Fees ACT, S. 8 . 

" Sch. II, Art. 17 (iv)— Suit for declaration 

that money is jointly due. 

No ad valorem fee need be paid, when a suit is 
brought for a declaration that money is jointly due 
and that the plaintiff does not object to its bein^ 
received by defendants. (Scott-Smitk andMoti Sagar, 
yy.) Mt. Uttam Devi v. Dina Nath. 

73 I. C. 774 : A. I. R. 1923 Lah 359. 

- -Sch- H, Art. 17(iv), S. 7, Cl. 4 i^z'y-.Suit 

to set aside award—Actual and stot arbitrary value 
will be accepted. 

In a suit to set aside^an award the plaintiff cannot 
place arbitrarily his own valuation on the relief and it 
need not be accepted as conclusive for purposes of 
iMnsdxctxoTi, {case law discussed^. {Vetikatasubba Pao 
y.) VENKATACHALAM PILLAI 2 /. P. V. SRINIVASA 
Iver. 18 L. W. 399: 1923 M, W. N. 747 

75 I. C. 115 • A. I. R. 1924 Mad. 84. 

— Sch, II, Art. 17 (V) — Suit for declaratioti 
ihat certain adoption deed executed by a widow shall 
be of no effect on the plaintiff's reversionary rights 
After death or re~marriage of the widow is not a suit to 
annul an adoption—Suits Valuation Acty S. 8. 

A suit was filed by the plaintiffs*: for a declaration 
that a deed of adoption executed by A should not 
after she died or re-marriage affect their reversionary 
right. They valued their suit for purposes of jurisdic¬ 
tion at Rs. 6 , 895 - 15-0 being 30 times the land revenue 
on certain land together with the value of certain house 
and attached a court-fee of Rs. ro to their i^aint. 
The trial Court dismissed'the suit. The Dt. Judge was 
appealed to and he granted the appellants the declara¬ 
tion sought in respect of a portion Qf the estate of the 
adoptive mother. In the second appeal, .preferred to 
the High Court by the defendant one of the pleas was 
that the appeal.from the first Court’s decree lay not 
to the Dt. Judge bat to the High Goart. fields that 
as the suit was npt one for annulling, an adoption but 
for declaring that the adoption must not.^ affect,the 
plaintiff's reversionary rights vaS'cofre'ctly valaed for’ 
purposes of jurisdiction at Rs. 6 , 895 - 15-0 and ih'ere- 


COURT FEES ACT, Sch. 11, Art. 17. 

fore, the appeal from the trial Court decree must be 
made to the High Court and not to the Dt. Court. 
{Campbell and Moti Sagar, J J f) GaNGA SINGH v. 
SheR Singh 5 Lah. 440 : 6 L. I. J. 585 ; 

84 I. C. 486 : A. I. R. 1925 Lah. 229. 

-Sch. tl, Art. 17 (vi). 

See also (i) COURT FEES ACT, S. 7 (iv) (^). (r). 

( 2 ) SCH. I, ART. I. 

—-Sch. 11, Art. 17 (vi )—Suit for declaration of 

title and for partition — Court'fee. 

A person alleging he was in possession of certain 
;property asked for a declaration of title as a cloud 
had been cast on it. He also asked for partition on 
the basis of title. Held, Art. i’’ (vi) applied. {Greaves 
and Ckakravarti, //.) RaJANI KaNTA BaG v. 
RaJABALA DaSI. 29 C. W. N. 76 : 52 2al. 128 : 

A. I. R 1925 Cal. 320. 

;--Sch, II, Art. 17 (vi)— Suit for dissolution of 

{Partnership—-Obfection on appeal as to the manner in 
‘.which the decree ougnt to be enforced — Court-feCy 
' amount of. 

The plaintiff filed a suit for dissolution of partner 
ship and the Trial Court decreed the suit but directed 
the appointment of a Receiver to sell the partnership 
assets and that plaintiff should incur certain initial ex- 
pensies. The plaintiff appealed without attacking the 
whole decree only as to the manner in which the 
decree pdssed by the Trial Court was to be enforced. 
Heldy that a Court-fee stamp of Rs. 10 was sufficient 
on a memorandum of appeal, as the case was covered 
by Cl. 6 of Art. 17 of the second schedule of the 
Court Fees Act. 52 I. C. 979 : 3 -^ All. 705 Ref. 
to. {Jailaly y.) RaDHA KISHEN v. MEHTAB 
MIAN. 7 Lah. L. J. 364 : 26 Pvnj. L E. 645 : 

90 I. C. 629 ; A. I. R. 1925 Lah. 496. 
II, Art. 17 (vi )—Suit under C» P. Code 
‘•^•,92 beneficial interest asked for by plaintiff — 
Prayer to compel trustees to restore misappropriated 
sums to trust^Art. 17 (o) applies. 

Wherein a suit under C. P. C^de, S. 92 the plaintiff 
did not claim any beneficial interest in the properties 
but only said that on going through his accounts a 
sum which he estimated at a certain amount would be 
found diie by the trustees to the trust and that the 
trustees, should be asked to make good to the trust 
itself thaf amount of money and hand over possession 
of the ihimoveable property ; Heldy that these reliefs 
could not be treated as being part of the subject 
matter m cUspute between the parti^ ; that they were 
merely ancillary reliefs, and that the relief claimed 
clearly fell under Art. 17 ( 6 ) of the 2 nd Schedule of 
the old Court Fees Act. ii M 148 Diss. {Krishnany 
y.) SUDALAIMUTHU PiLLAI v. P. SOMASUNDARAM 
PILLAI. 87 I. C. 25 ; (.1926) M. W. N. 104 : 

A I, B. 1923 Mad. 722 : .48 M. L. J. 614. 

^ ^I» Art. 17 ,(yi )—Applies to. suit for 

eaHtellation of a mortgage decree hiortgagee being left 
right to bring suit on same mortgage. 

< A suit wherein the relief claimed, is thecancella- 
tion of a mortgage decree which leaves the defendant 
with the right and the opportunity to obtain another 
similar decree on the same mortgage in a properly, v 
suit is a suit, the yalue.pf the subjectrmatter 
61 which 1 .S not capable of ascertainment and it falls 
wilhm 17 ( 6 ) of the Sch. II to. the Court Fees 

A. J. C.) .MahaDEO GaNESH 
SOHAN ^DASHiy. 78 I. C. 437 • 

‘ A. L K 1925 Nag. 66 (IV 

II^ Art- 17 for partition-^. 


X^/Mreshon of right to partition ^nd possession— 
ieinieni suit—rCourt-fee j^yable on. 

Ordinarily, where the plaintiff in the case, as laid 
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by him in the plaint, affirms that he is in possession 
of a portion of the joint estate and claims a change 
in the mode of enjoyment of the property and prays 
for separate possession of his share as the result of 
redistribution of the property under the separate 
management of the parties, his suit is one for parti¬ 
tion and separate possession of his share in the entire 
property, and as such the claim falls under Article 17 
clause ( 1 ') of Schedule II of the t-ourt Fees Act, and 
a fixed fee of Rs. 10 only is payable thereon. Where, 
however, the plaintiff admits that his title is disputed 
and that he is out of possession and enjoyment of the 
property sought to be partitioned, and he does not 
hold 01 possess or occupy any portion or item of the 
divisible property, and asks for partition, hissuit must 
be treated practically as an ejectment suit, ^nd an 
ad valorem Court-fee Is leviable on a plaint in such 
suit. The Couit will have to see whether the plaintiff 
claims anything more than a change in the ^inode of 
enjoyment of the property by partition or, in other 

words, whether it is a part of his cause of action a.s - . on t r 

disclosed in the plaint that the defendants have denied 'z/^ SeShayYA- 


CREDITOR AND DEBTOR. 

which plaintiff prays for declaration of his title and 
partition as a consequential relief falls within S. 7 , 
Cl. Civ> Court-Fees Act. In the former case 

the suit must be valued for purposes of jurisdiction at 
the value of the entire subject-matter and not at the 
value of the plaintiff’s share only. In the latter case 
the plaintiff’s share becomes the valuation of the 
suit for purposes of jurisdiction. (^Das and JCulwant. 

Sa/tay, //.) RanJit Sahi v. Maulavi Qasim. 

2 Pat. 432 : 4 Pat. L. T. 267: 
A. I. R. 1923 Pat. 342,. 

—_(As Amended by Madras Act V of 1922) 

Sch. 11. Art. 17-B — Division in status—Suit for 
partition by metes and bounds — Fee payable. 

Where after a joint Hindu family has become divi¬ 
ded bv status, one member sues for partition by metes 
and bounds, the relief is merely one of change in the 
form of enjoyment and as its money value cannot be 

ifixed. Sch. II, Art. 17 B. will apply and a court fee of, 
IS is sufficient if the suit is filed in the Munsiff’s 
court iOdgers /.) PKAlTIPAlT SURYANARAYANA 


his right for partition, or his right to joint possession 
in the property, or the nature of the property in the 
suit involved either in whole or in part. If he seeks 
a derlaraiioh of his right to partition cn the ground 
that it is disputed it may safely be said that he claims 
something more than a change in the mode of enjoy¬ 
ment. This must be determined with relerence to the 
tenor of plaintiff’s claim as laid in the plaint, <. on 
the cause of action as disclosed in the plaint. If the 
plaintiff alleges that each party is in possession of 
what he says is joint family property, then, on the 
principle that possession of one co-owner is possession 
of another the plaint cannot be treated as one institut¬ 
ed by person who is admittedly out of possesion or 
whose right to partition is admittedly disputed, or the 
quantum of whose interest in the joint property is 
admittedly a matter on which he himself seeks an ad¬ 
judication of the Court. Such a suit is one for parti¬ 
tion of joint family property and must be distinguish¬ 
able from a suit for declaration of his right to partition 
and possession, or for possession of his share on parti¬ 
tion or for ejectment by a person who admits that he 
i.s wrongfully excluded from enjoyment of joint family 
property. In the latter class of suits what the plaintiff 
himself seeks IS an establishment of his own title or 
right to partition of the property which is already in 
{..Kinkhede A, J.C^ MlNAjI v. SiTARAM. 

7 N. L. J. 91 : 811. C. 643: A. I. B. 1924 Nag. 105. 

-Sch. II. Art. 17 {y\)^Relicf capable of money 

value—Section does not apply. 

Art 17 (vi) of Schedule II of the Court-Fees Act. 
cannot apply w’here it is possible to estimate the 
money value, of .the (^aim. (^Batten^ J. C.) BaRI 
Bahu KUNDAN. ’ A. I. B 1922 Nag. 264. 
-^Sch. II, Art. 17 (vi)— Partition suit — Decla¬ 
ration of title attd possession sought —Ad valorem fee 

is payable. , 

Whefe the plaint clearly asked for a declaration of 
title and possession as well as partition. Held', 
that ad valorem Court-fee was payable; 1923 . 

Pat. 113 Foil. iA'dami and Maepherson^ //•) 

Kanhaiya LaL V. Baldeo Lal. 

A. I. R. 1925 P. 7.03. 

Sch. H, Art, 17 {y\)—Suit for parption 


72, 76 


Valuation—Dispute as to share of the. plaintiff—Court 
Fees Act, S. 7 , Cl, .4 (e) Suits Valuation Act, S. 8, 

A suit for partition, pure and simple, where the 
plaintiff is in joint possession 6 f his share and there is 
no dispute as to his title or share falls wifhin ^c.h. JL l 
Art. 17 . Cl. (vi) 6 f th^ Court-Fees Act. ^,suit in * 


-Sch. Ill (Annexvre B)—‘Property held in 
trust"—Meaning of. 

Property held in trust within Annexure B in the form 
set out in Sch. HI. is property held in trust by the 
itestator and not one as to which the testator has creat¬ 
ed a trust. (^Das and Ross, //.) DEPUTY COMMIS-, 
SIGNER OF SiNGHBHUM JAGADISH CHANDRA 

DEO. 2 Pat. L. T. 683 ■ 62 I. C. 513 : 6 P. I*. J. 411, 
COURT, JURISDICTION OF. See JURISDICTION. 

COURT OF APPEAL. 

See ( 1 ) Appeal. 

( 2 ) C. P. CODE, O. 41. 

COURT OF WARDS. See also l.OCAL COURT OF 

Wards acts. 

COURT OF WARDS ACT. See LOCAL ACTS. 

COURT SALE. 

See ii) Execution. 

( 2 ) CIVIL Procedure Cope, O. 21 . 

COURT’S PROCESS. 

See^i) PRACTICE. 

( 2 ) CIVIL PROCEDURE CODE. S. 151 . 

COVENANT. See T. P, ACT, SS. 10 , 40 . 55 , 

, AND 108 . 

COVENANT, BREACH OF. See T. P. ACT, S. sS* 

COVENANT FOR TITLE. 

SeeU) C. P. CODE, O, 2 1 , R. 93* 

( 2 ) Execution Sale. 

( 3 ) T. P. act, S. 5S- 

COVENANT IN RESTRAINT OF TRADE. See CON' 
TRACT ACT, S. 27 . 

COVENANT NOT TO ALIENATE. See T. P. ACT. 
SS. 10 AND II. 

COVENANT RUNNING WITH LAND. 

See (l) I.,ANDLORD AND TENANT. 

( 2 ) T. P. act, S. 40* 

HA WTDAW 

See ii) Hindu Law—Adoption. 

( 2 ) Hindu Iaw—widow. 

CREATION OE ENDOWMENT. 

■ (i) CHAR^^^^ 

(2) CHARITABLE ENDOWMENT. 

(3) Hindu Law— religious endowment. 

. ( 4 ) Mahomedan Law — Waqf. 

CREDITOR. See DEBTOR AND CREDITOR. 
OEEDITbR AND DEBTOR. DEBTOR AND Crk- 
DITOR, . 4 
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CEEDITOB’S INTEREST. 

CREDITOR’S INTEREST Se€ DEBTOR AND CRE¬ 
DITOR 

CRIMINAL BREACH OF CONTRACT—(1) ACT 
XIII OF 18j9 (WORKMEN’S BREACH OF CON¬ 
TRACT Act) 

( 2 ) Penal Code, Ss. 490 - 492 . 

CRIMINAL BREACH OF TRUST—PENAL CODE, 
Ss. 405 - 409 . 

CRIMINAL CASE—CRIMINAL TRIAL. 

CRIMINAL FORCE—PENAL CODE. 

CRIMINAL INTIMIDATION—PENAL CODE, 
506 . 

CRIMINAL LAW AMENDMENT ACT (XIV OF 
1908.) 

-Ss. 15 and 17— Jnstigaling formation of un¬ 
lawful assembly—Contribution of funds—Abetment 
of offence I. P. C., Ss. 107 , 108 and 117 . 

A man who instigates the formation of an associ¬ 
ation. the purposes of which are such as to render that 
association unlawful and contributes to and solicits 
contributions for that asso nation may, broadly speak¬ 
ing, be-considered to have con ributed to and solicited 
contributions for the purpose of such association. But 
a penal statute has to be construed strictly and before 
an assocition can have a purpose it must be in exis¬ 
tence and any contribution to or solicitation for such 
an association prior to its formation cannot ren .er a 
person amenable to S. 17 ( 1 ) 0 ! the Cr. Law Amend¬ 
ment Act. The intention of the legislature was to 
render punishable only such contributors, etc. who 
contributed or solicited contributions for the purpose 
of an existing association. But such acts amount to 
“instigation” of the formation of an association which 
is unlawful under S. 15 ( 2 ) (b) of the Criminal Law 
Amendment Act. The conduct of the accused amount¬ 
ing to abetment of the commission of an offence by a 
class of persons exceeding 10 is liable to the penalty 
provided by S. 117 , I. P. C. A person is said to “in¬ 
stigate” another to an act when he actively suggests or 
stimulates him to the act, by any means or language 
direct or indirect whether it takes the form of express 
solicitation or of hints, insinuation or encouragement. 
22 M. L. T. 373 Kef. {^Broadway and Motisagar, 

y/.) Emperor r/. Mihan Singh. 6 Lab l: 

A. I. R. 1924 Lah. 440. 

—. —S. 17 (2)— Police report — N^o prima facie 

case made out- 

The case against petitioners originated on a Police 
report which was in these words: ‘T beg to report 
that Srijut Parmanand Agarwala has been assisting the 
volunteers by giving them shelter in a house belonging 
to him in the Tejpur town. I, therefore, request that 
action under the Criminal Law Amendment Act may 
be taken against him.” Upon this, the Deputy Com¬ 
missioner ordered “Issue warrant with ball under S. 17 


CRIMINAL MISAPPROPRIATION. 

( 2 ) of the Act.” Held : This report failed to make 
out a P*-tma facie case in respect of the offence des¬ 
cribed in this section with the result that the proceed¬ 
ings based on the report must be quashed, {^Valmsley^ 
and Suhraiuardy, JJ.) PaRMANANDA AGARVALA 
V. Emperor. 36Cal L. J. 179 : 24 tr. L. J. 1 : 

71 I. C. 49 : A. I. R. 1922 Cal. 638. 

——S. 17 (2)— Association must be in existence for 
its meeting to be promoted—Authority to convene meet' 
ingi must be Proved. 

The offence of promoting or assisting in promoting a 
meeting of an unlawful association implies that the 
association is already in e.xistence. No doubt a thing 
not already existing may be promoted, but the offence 
under the Act consists in promoting, or assisting in 
promoting, not an unlawful association but a meeting 
of such an association and therefore the association 
must exist before a meeting of it can be promoted. It 
cannot therefore be said that a person by urging his 
hearers to form ‘themselves into “Jathas” promotes or 
assists in promoting meetings of the ’‘Jathas” when 
the ‘*Jati:as” themselves had not come into existence. 
The person alleged to have promoted such meetings 
on behalf of an unlawful association must be proved 
to have authority from that association to convene the 
meetings. (A/artineau. y.) ATTAR SiNGH v. EM¬ 
PEROR. 6 Lah. 349: 88 I.C. 367. A.I.R. 1925 Lah. 622, 
-S. 17 {2)—Scopc. 

Where a High Court Vakil defied the order of con¬ 
stituted authority and took the law in his own hands 
as a result of which he was convicted under b. 17 ( 2 ) 
of the Criminal Law Amendment Act, be renders him¬ 
self liable to the disciplinary jurisdiction of the High 
Court. Where the vakil without expressing regret for 
his conduct maintained the correctness of his position 
he was suspended for 6 months. Advocates and plea¬ 
ders are a privileged class enrolled not only for the 
purpose of rendering assistance to the courts in the 
administration of justice but also for giving profes¬ 
sional advice for which they are entitled to be paid 
by those members of the public who require their ser¬ 
vices. Their position, training and practice give them 
an immense influence with the public and their example 
must necessarily have a much greater effect whether 
for good or for evil than the example of those who do 
not occupy this privileged position. It is not necessary 
for the High Court in order to be able to exercise its 
disciplinary jurisdiction that any offence should have 
been committed by a pleader nor is it necessary that 
what the pleader has done should have subjected him 
to anything like general infamy or imputation of bad 
character. (^Miller, C. J. Mullick atid Kulwant 
Sahay, //-) BaBU Madheva SlNGH, /n the matter 
of. (1923) P. H. C. C 42 : 1 Pat. L. R. (Cr.) 36 : 

A. I. R. 1923 P. 185 (2) (S. B.). 
criminal MISAPPROPRIATION—PENAL 
Code, Ss. 403 , 404 . 
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statute INDEX. 


Abducted females, ve-itoration of, S. 552 . 

Abduction, place of trial, S. 181 ( 4 ). 

Abode of offender, conditions as to, S. 5 ^ 4 * 

Absconder, attachment of property of, S. 88 . 

Absconder, claim or objection to attachment of pro¬ 
perty of, S. 88 (i>-A) 

Absconder, proclamation of. S. 87 . 

Absence of accused, taking evidence in S, 512 . 

Absence of accused, trial in S. 540-A. 

Absence of complainant in summons cas* S. 247 . 
Absence of complainant in warrant cases, S. 259 . 
Absence of jury S, 282 . 

Absolute order for removal of public nuisance S. 140 . 
Access to court S. 352 . 

Accused, custody of, after commitment and before 
trial, S. 220 . 

Accused, discharge of, by committing magistrate, 

S. 209 . 

Accused, discharge of in warrant cases, S. 253 . 

Accused, dispensing with personal attendance of 
S. 205 . 

Accused entitled to copy of judgment, S. 371 . 

Accused evidence in absence of. S. 512 . 

Accused, examination of, Ss. 342 , 343 , 

Accused, issue of process for attendance, S. 204 . 
Accused, recording examination of S. 364 . 

Accused, remand of, to custody, S. 344. 

Accused, Right to be defended by pleader, S. 340 , 
Accused, right of, to claim transfer, S. 191 . 

Accused right of, to copies of Police Diaries, S. 162 . 
Accused, trial in absence of, S. 540 -A. 

Acquittal in summons cases. S. 245 , 

Acquittal in warrant cases, S. 258 . 

Acquittal on the ground of lunacy, S, 470 . 

Act includes omission, S. 4 ( 2 ). 

Acts and consequences place of trial, S. 179 . 

Additional powers of magistrates, S. 37 and Sch. IV. 
Additional Sessions Judge, S. 31 (2). 

Adjournment of inquiries and trial, S. 344 , 
Adjournment of inquiry pending commission S. 508 . 
Adjournment of trial pending commission. S. 508 . 
Admission of guilt in cases triable by High Court or 
Court of Sessions, S. 271 ( 2 ). 

Admission of guilt in summons cases, S. 243 , 

Admission of guilt in warrant cases, S. 255 . 

Admission to Bail. S. 498 . 

Adultery, cognizance of offence of, S. 199 . 
Advocate-General, defined, S. 4 (i) (a). 
Advocate-General, information by, S. 194 ( 2 ) 
Advocate-General, permission to conduct prosecution, 

S 495 

Affidavits, Ss. 539 , S 39 *A 

Agent of land owner, duty to give information to 
Police, S. 45 

Aggregate sentences for purposes of appeal, S. 35 ( 3 ) 
Aid to Magistrates and Police, Ss- 42—45 
Aid to person executing warrant, S. 43 
Aid to Police and Magistrate, Ss. 42—45 
Alteration in judgment, S. 369 

Alteration in maintenance allowance of wife and 
children, S. 489 

Alteration of charge. Ss. 227—231 
Alternative judgment, S. 367 ( 3 ) 

Americans, trial jointly with others. S. 28 S-A 
Ammunition, orfence relating to, S. 134 
Apology in contempt cases, S. 484 


Appeal, abatement of, S. 431 
Appeal against acquittal, S. 417 

Appeal against order for restoration of attached pro* 
perty, S. 405 

Appeal against order for security, S. 406 
Appeal against rejection of surety, S. 406 -A 
Appeal against sentence by Assistant Sessions Judge 
or ist Class Magis’^rate, S 408 
Appeal against sentence by Court of Sessions, S. 410 
Appeal against sentei’.ce passed against European 
British Subject, S. 416 

Appeal against sentence by Presidency Magistrate, 

S. 411 

Appeal against sentence by second and third class 
Magistrates, S. 407 
Appeal, contempt cases, Ss. 476 B 486 
Appeal, form of, Ss. 418 , 419 
Appeal from jail, S. 420 

Appeal from order refusing restoration of attached 
property. S- 405 

Appeal from summary convictions, Ss. 414* 4*5 

Appeal in bond cases, S. 515 

Appeal in cases under, Ss. 476 , 476 -A & 476 -B 

Appeal in cases under, Ss. 480 — 485,486 

Appeal, none in petty cases, S. 413 

Appeal, none unless othei^vise provided, S. 404 

Appeal, notice of. S. 422 

Appeal, special provisions as to. S. 449 

Appeal, special right of, S. 4 tS-A 

Appeal, suspension of sentence pending appeal, S. 426 
Appeal under Chap. XXIII, S. 449 
Appearance, processes to compel, Ss 68 — 93 
Appellate Court, farther evidence in, S. 428 . 

Appellate Court, judgment of S. 424 . 

Appellate Court, powers of, S. 423 . 

Applicability of Chap XXIII. S. 443 . 

Application for commission, S. 506 . 

Appointment of public prosecutor, S. 492 . 

Appointment of village headman, S. 45 ( 3 ). 

Arms, offence relating to place of trial, S. 184 , 

1 Arrest, Ss. 46 — 53 . 

Arrest by private person, S. 59 . 

Arrested person, search of. S. 51 . 

Arrest, escape from, S. 66 . 

Arrest, escape. Retaking. Ss. 46 — 67 . 

Arrest in presence of Magistrate, S. 65 . 

Arrest, mode of effecting S. 56 (i) as amended. 

Arrest of accused pending appeal, S. 427 . 

Arrest of deserter from Army or Navy, S. 54 . 

Arrest of habitual receiver of stolen property, S. 55 . 
Arrest of habitual robber, S. 55 . 

Arrest of habitual thief, S. 55 . 

Arrest of house breaker, S. 55 . ^ 

Arrest of person committing offence in Magistrates 
presence, S. 64 . 

Arrest of person having no means of subsistence, S. 55 
Arrest of person in possession of stolen property, S. 54 * 
Arrest of person obstructing police officer, S. 54 , 
Arrest of person punishable under Fugitive Offenders 

Act, S. 54 . 

Arrest of person refusing to give or giving false name 
and residence, S, 57 . 

Arrest of vagabonds, S. 55 . 

Arrest of pioclaimed offender, S. 54 . 

Arrest on breach of bond for appearance, S. 9*- 
Arrest, resistence to, S. 46 ( 2 ). 
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Arrest to prevent offence, S. 151. 

Arrest without warrant, Ss. 54—67. 

Arrest without warrant procjjclure afier, S. 60. 
Assessors, attendance of, Ss. 285, 295, 319, 330, 332. 
Assessors, choosing of, S. 284. 

Assessors, examination of, S. 294. 

Assessors, exemption from serving as, S. 320. 
Assessors, L.ist of, Ss. 321—325. 

Assessors, inability to attend, S. 285 (i). 

Assessors, summoning of, Ss. 326—329 and 331. 
Assessors, view of, Ss. 293, 309 
Assistant •Sexsions Judge, S. 31 (3). 

Attached property, restoration, S. 89. 

Attachment of absconder’s property claim orobiection 
to, S. 88 (6-A). 

Attachment of absconding person’s property, S. 88. 
Attachment of immoveable property, S. 146. 
Attachment of property, Ss. 88. 89 anti 146 
Attendance of Assessors, Ss. 285,295, 319, 330, and 

332. 

Attendance of Jury, Ss. 295, 318, 332. 

Attendance of witnesses dating investigation order for, 
S. 160. 

Authority to public prosecutor to conduct prosecution, 

s. 493. 

Bail, Ss. 496—502. 

Bailable cases, bails in, S. 496. 

Bailable offence, defined, S. 4(1) (b). 

Bail, admission to, S. 498. 

Bail bond, S. 499. 

Bail in bailable cases, S. 496. 

Bail in non-bailable cases, S. 497 
Bail, reduction of, S. 498. 

Bar trial for same offence, S. 403. 

Bench change in constitution, S 35'^-A. 

Benches, Ss. 15—17. 

Bidding of property, S. 560, 

Bond, app;ial, S. 515. 

Bond Bail Bond, S. 499 
Bond, deposit instead of, S 513. 

Bond, for appearance, Ss 91, 92. 

Bond, forfeiture of, S. 514. 

Bond from complainant and witnesses for appearance 
during inquiry. S. 217. 

Bond in the case of first offenders, S. 562. 

Bond, Levy of amount due under, S. 516. 

Bond, Revision, S 515. 

Bond, security bond, contents, S 121. 

Books, forfeiture of, S. 99-A. 

Breach of contract, cognizance of offence of, S. 198. 
Breach of Peace, S. 145. 

Bieaking open doors and windows, S. 49. 

Breaking open zenana, S. 48. 

Cancellation of powers of Courts, S. 41. 

Cancellation of security bond, S. 125. 

Capital offences, cognisance of, S. 30, 

Capital sentence, description, Ss. 368, 371 (3). 
Certificate of Political Agent, S. 188. 

Certifying High Court’s order to lower court, S, 442. 
Changes in Bench, S. 350 A. 

Changes in constitution of Bench, S. 3SO-A. 

Charge, Ss. 221—240. 

■Charge, alteration, Ss. 227—231. 

Charge, commitment without, S. 226. 

Charge, construction of, S. 224. 

•Charge, defined, S. 4 (i) (c). 

Charge, errors in, S. 225. 

•Charge, form of, Ss 221—223. 

Charge, framing of by committing magistrate, S. 210. 
Charge, framing of in warrant cases, S. 254. 

Charge, imperfect, S. 226. 

Charge, joinder, Ss. 233—240. 
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' Charge, language of, S. 221 (6). 

Charge, material errors, S. 232. 

Charge, previous conviction to be stated, S. 221 (7^ 
Charge, time and place to be noted, S. 222. 

Charge, to Jury, S. 297. 

Charge, to jury, misdirection effect, S. 537* 

Charge, where offence doubtful, S. 236. 

Charge, withdrawal. S. 240. 

Chemical Examiner, Report of, S. 510. 

Chief Justice, defined, S. 4 (i) (d). 

Children maintenance of, Ss. 488—490. 

CWil Court is Court, S. 195 (2) 

Civil Court, Powers in contempt cases, Ss. 478, 479. 
Civil Court’s jurisdiction barred in nuisance cases, 
S. 14c (3) 

Civil force to disperse unlawful assemblies, S. 128. 
Claim for jury on order for removal of nuisance, Ss. 

135—139 and S. 141. 

Claim to attached property, S. 88 (6-A). 

Claim to be dealt with as European or Indian Br. 

Subject, S. 528-A. 

Classes of Cr. Courts, S. 6. 

Clerk of the Crown, defined. S. 4 (i) (e). 

Cognizable offence, prevention of, S. 149. 

Cognizance of criminal conspiracy, S. 196-A. 
Cognizance of offence of adultery, S. 199. 

Cognizance of offence of enticing married w'Oman, 
S. 199. 

Cognizance of offences, Ss. 28—3c. 

Cognizance of offences against State, S. 196. 
Cognizance of offences relating to marriage, S. 198 
Cognizance of offences under Penal Code and other 
laws, Ss. 28, 29 

Cognizable case, defined, S. 4 (i) (f) 

Congizable cases, investigation into, Ss. 154, 156, 157 
and 159 

Commencement of period of security, S. 120 
Commencement of proceedings before magistrates, 
Ss. 204, 205 

Commencement of proceedings in Court of Sessions, 
Ss. 271—273 

Commencement of prosecutions, Ss. 200—205 
Commission, adjournment pending, S. 503 
Commission, application for, S. 506 
Commission, issue of, Ss. 503, 504 
Commission, return of, S. 507 

Commission, right of parties to forward interrogatories, 

s. 505 . . ^ ^ 

Commission to examine witnesses, Ss. 503—508 
Commissioner of Police, denned, S. 4 (ij (g) 
Commitment, Ss. 206—213 
Commitment, inquiry preliminary to, S. 207 
Commitment, irregularity in, S. 532 
Commitment on evidence partly recorded by one 
magistrate and partly by another, S. 350 
Commitment on evidence recorded by another magis¬ 
trate, S. 350 

Commitment proceedings, Ss. 206—220 

Commitment, quashing of, Ss. 215, 532 

Commitment to High Court, Ss. 206—213 

Commitment to Sessions or High Court, Ss. 206—213 

Commitment without charge, S. 226 

Commutation of sentence. S. 402 

Compensation to accused, S. 250 

Complainant, absence of in summons cases, S. 247 

Complainant, absence of, in warrant cases, S. 259 

Complainant, a lunatic, S. 199 

Complainant, defined, S. 444 

Complainant, examination of, S. 260 

Complainant, expenses of, Ss 544, 546-A 

Complainant, minor, Ss. 198, 199 

Complainant, Purdha woman, S. 198 
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('omplaiiit, cJetined, S. 4 (i) (h) 

Complaint, ciismlssal of, S. 203 
Complaint, false and frivolous, S. 250 
Complaint to Magistrate not competent to take cogniz 
ance, S. 201 

Complaints, withdrawal of, S. 248 
Complaint to Magistrates, Ss. 200—203 
Compounding offences, S. 345 

Conditional order for removal of nuisance, S. 133 
Confirmeni of powers on criminal courts, S. 39. 
C-onfession, Kecord of. S. 164 

Confinement of youthful offenders in reformatories, 

y- 399 

Confirmation of sentence, Ss. 376— 3 ®^ 

Confirmation of sentence—Signature on, S 377. 
(’onscquences, place of trial, S. 179 
Constitution of Bench change in effect. S 350 A 
Constitution of Cr. Courts. Ss. 6—27 
Construction of charge, S. 224 
Contempt, apology, S. 484 
Contempt cases. Appeal, Ss. 476-B. and 486 
Contempt cases, jurisdiction of, courts barred, S.487 
Contempt cases, Powers of Civil Court, Ss. 478, 479 
Contenjpt cases, Powers of Revenue Court, Ss. 478, 
479 

Contempt cases. Record in, S, 481 
Contempt cases, Registrar is Court, S. 483 
Contents of security bond, S. 121 
Continuance of powers, S, 40 

Control of Dt. Magistrate’s investing power, S. 38 
Conviction in several offences at one trial, S. 35 (i) 
Conviction on evidence partly recorded by one and 
partly by another magistrate, S 350 
('onviction on evidence recorded by another magis¬ 
trate, S. 350 
Copies, grant of, S. 548 

C'opies of depositions before Political Agent to be re¬ 
ceived in evidence, S. 189 
Copy of judgment to be given to accused, S. 371 
Corpse, information relating discoverj' of, S. 45 (d) 
C'orpses, disinterring of, S. 176 
Costs in cases under, Ss. 145, 14S 
Counterfeit Coin, S. 98 
Court, access of public to, S. 352 
Court defined. S. 195 U) 

Court, duty of, under chap. XXIII, S, 447 
Court includes Registrar in contempt cases, S. 483 
Court-martial, delivery of persons triable by, S. 549 
Court, witness, S. 540 

Courts, jurisdiction barred in contempt cases, S. 487 
Cou»'ts, Subordination of, S. 195 (y) 

Courts to be open to public. S. 352 
Criminal breach of trust place of trial, S. 181 (2) 
Criminal conspiracy, cognisance of, S. I96*A 
Criminal court is court, S. 195 (2) 

Criminal Courts, classes of, S. 6 
Criminal courts, constitution of, Ss. 6—27 
Criminal courts—Jurisdiction of, in inquiries and trials 
Ss. 177 —199 

Criminal Courts, powers, Ss. 28—41 
Criminal misappropriation place of trial, S. 181 ( 2 ) 
Custody of accused after commitment and before 
trial, S. 220 

Custody of lunatics, Ss. 466 , 471 
Custody of property pending trial, S. 516 -A 
Dacoit, place of trial, S. 181 (i) 

Death, sudden or unnatural, information relating to, 

S. 4S (d) 

Death under suspicious circumstances, S. 45 (a; 
Defamation, cognizance of offence of, S. 198 
Default in furnishing security, S. 123 
Defects in distress, S. 538 


Defence evidence. Process for, in warrant cases, S. 257 
Defence. Right of, S. 340 
Defence, warrant cases, S. 256 

Defence witnesses in commitment proceedings, Ss, 

211, 212 and 216 

Definitions of words in Indian Penal Code accepted, 

S 4 ( 2 ) 

Delivery of lunatics to a relation, S. 475 

Demeanoui of witnesses, S. 363 

Denial of public right, S, 139 A 

Deposit instead of bond, S. 513 

Deserter from Army or Navy, arrest of. S. 54 

Design to commit offence, S. 150 

Detention of offender attending court, S. 351 

Detention period of persons arrested without warrant,. 

S. 61 

Diaries of police, right of accused to copies ©f. S. 62 
Diary of proceedings, S. 172 

Difference of opinion, procedure in case of, S. 378 
Directing of warrant, Ss. 77—79 
Discharge from security, S. 119 

Discharge of accused by committing magistrate, S. 209.. 
Discharge of accused in warrant cases, S. 253. 

Discharge of bail sureties, S. 502. 

Discharge of jury, Ss. 283, 305. 

Discharge of lunatics, S. 474. 

Discharge of person arrested with warrant. S. 63, 
Discharge of person in security proceedings, S. 119. 
Discharge of surety, S. 126. 

Discovery of corpse. Information relating to, S. 45 (d). 
Discovery of persons wrongfully confined, S. loc. 
Disinterring of corpses, S. 176. 

Dismissal of complaint, S. 203. 

Dispersal of unlawful assemblies, Ss. 127, 130 131- 

Disposal of libellous matter, S. 521. 

Disposal of property, Ss. 516 A—525. ^ ^ ^ 

Disposal of property found in search beyond jurisdic¬ 
tion, S. 99. 

Disposal of property, order for, Ss. 517, 518. 

Disposal of property pending trial, S. C16 A. 

Disposal of property, stay of order for, S. 520. 

Disputes as to immovable property, Ss. 145—M®* 
Distinct offences, S- 35 expl. 

Distress, defects in, S. 538. 

District Magistrate, S. 11. 1 r o o- 

District Magistrate’s investing power, control of, S. 38 

Document defined, S. 99 A. 

Document, forfeiture of, S. 99 A. 

Documents, impounding of, S 103. 

Doors ond windows, breaking open, S. 49 - 
Doubt as to place of trial, S 185. 

Duty of Judge in trials by jury, S. 298. 

Duty of Jury, S. 299, 

Easement, Dispute as to, S. 147- 
Eiiforcement of maintenance order, S. 49 ^* 

Enticing married woman, cognisance of offence. 

S. 199 . 

Errors material, in charge, S. 232 . 

Errors in charge. S. 225 . 

Escape from Arrest, S. 66. ^ o f \ 

Escape from custody, place of trial, S. 181 vQ* 
Escaped convict, information regarding, S. 45 Co). 
Escaped convicts, S. 396 . 

European British subject—-Cognizance of offences re¬ 
lating to, S. 29 A. / N /.v 

European Br. subject defined, S. 4 fij Uj- 
European Br. subject place of triali S. 33^* 

Europeans and Indian British subjects—Provisions re¬ 
lating, Ss 443 —449f*'dS*S23 ^ 

Europeans, special provisions relating to, Ss, 52 o*A— 

528 (D), 

European, trial jointly with others, S, aSs-A. 
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Evidence before committing magistrate, S. 208. 
Evidence, copies of depositions before Political Agent, 
S, 189. 

Evidence for prosecution in varrant cases, S. 252. 
Evidence in accused's absence, S. 512. 

Evidence, interpretation of, to accused 361. 

Evidence, mode of taking, S. 353. 

Evidence partly recorded by one and partly by another 
magistrate, S. 350, 

Evidence, Recording of, Ss. 355 — 359 * 3^0, 362 and 
3 ‘S- 

Evidence, record of, by another magistrate, S. 350. 
Evidence, record of, when offender unknown, S. 512 
(2). 

Evidence, Special Rules as to, Ss. 509—512. 
Examination of Accused, Ss. 342, 343. 

Examination ot accused before committing magistrate 
to be used as evidence in Sessions, S. 287. 
Examination of accused. Record of, S. 364. 
Examination of asses^ors, 294. 

Examination of complainant, S. 200. 

Examination of juror, S. 294. 

Examination of witness, by commission, Ss. 503—508 
Examination of witnesses during investigation, S. 161. 
Execution of order passed under, Ss. 376—381. 
Execution of sentence, Ss. 381—400. 

Execution of sentence, suspension of, S. 388. 
Execution of warrant, Ss. 82— 84 . 

Exemption from serving as jurors or assessors, S. 320, 
Ex-oflScio justices of peace, S. 25. 

Expenses of complaint, Ss. 544, 546 A. 

Expenses of witnesses, Ss. 544, 546 A. 

Expenses, payment of, out of fine, Ss. 545, 546, 
Expressions in former Acts, S. 3 (2). 

Extent of the Code, S. i. 

Failure of justice, S. 537, 

Failure to observe conditions of recognisance, S. 563. 
Failure to plead status an European or Indian British 
subject, Ss. 528-B C. 

False accusations, S. 250. 

False name and residence, S. 57. 

Females, abducted, restoration of S. 552, 

Females, exempted from whipping, S. 393. 

Females, search of, S. 52. ' 

Finality of forfeiture orders, Ss. 99-B and 99-G. 
Finality of order in appeal, S. 430. 

Fine, Imprisonment in lieu of, S. 33 (i). 

Fine, Levy of, Ss. 386, 387, 

Fine, payment of expenses out of fine, Ss. 545, 546. 
First offenders, S. 562. 

Forfeiture, finality of, Ss, 99‘B and 99-G. 

Forfeitur of Bond, S. 514. 

Forfeiture of books, newspapers and documents, 
S. 99 A. 

Forged documents, search of, S. 98. 

Form of charge, Ss. 221—223. 

Form of summons, S. 68. 

Form of warrant of arrest, S. 75. 

Form, S. 555 and Sch. V. 

Forms to be used under the Cr. P- Code, Sch. V. 
Framing of charge by Committing Magistrate, S. 210. 
Framing of charge in warrabt cases, S. 254. 

Framing of Rules, S. 554. . 1 

Frivolous accusations, S. 25c. 

Fugitive Offenders Act, person punishable under arrest 
oLnS. 54. 

Further enquiry, S. 375. 

General provisions as to inquiries and trials, Ss. 337— 
^ J52. , 

Govt. Solicitor, permission to conduct prosecution, S. 

495. 

Grant of copies, S, 548, 


CRIMINAL PROCEDURE CODE. 

Guilt, admission of, in cases triable by High Court or 
Court of Sessions, S 271 (2). 

Habeas corpus. Issue of writ, S. 491. 

Ilebeas Corpus, Powers of High Court, S. 49I-A. 
Habitual offenders, S. no. 

Habitual robber, arrest of, S. 55. 

Hearing of parties in revision, S. 440. 

High Court, defined. Ss. 4(1) (j) and 266. 

High Court order to be certified to lower court,S. <125. 
High Court, power of confirming, Ss. 376, 379. 

High Court, powers of Habeas Corpus, S. 491 A. 

High Court, pov ers of, on reference, Ss 433, 438. 
High Court, sittings of, Ss. 334, 335. 

High Court’s order to be certified to lower court, S, 

442. 

High Court, special provisions for, Ss. 333—336. 

High Court's powers in revision, S. 439. 

House breaker, arrest of, S. 55. 

House br-eaking implement, S. 54. 

Husband and wife, rape by husband, S. 561. 

Indian British subjects, Ss. 44 \—449 and 528-A to D. 
Indian British subjects, special provisions relating tc, 
Ss. 528-A, 528‘D. 

Indian British subject trial jointly with others, S.285-A 
Information by Advocate-General, S. 194 (2). 
Information ot public to give, 44 

Information, Record to be kept by Police, Ss. 154, 

Information to Magistrate and Police, Ss. 44, 45 * 
Information to Police and Magistrate, Ss. 42—45. 
Injunction in nuisance cases, S. 142. 

Injunction pending inquiry relating to public nuisance, 
S. 142. 

Injury to public property, S. 152. 

Inquiries and trials—Adjournment, S. 344. 

Inquiries and trials,Adjournment pending commission, 
S. 508. 

Inquiry before commitment, S. 207. 

Inquiry, defined, S 4(i)(k). 

Inquiry into security cases, S. 117. 

Inquiry, place of, Ss. 177—189. 

Insolvency of surety, S. 514 A. 

Interestedness of magistrate or Judge, S. 556- 
interpretation of evidence to accused, S. 361. 
Interpreter, duty of S. 543. 

Investigating officer not to conduct prosecution, S. 495 • 
Investigation by police, Ss. 154—176. 

Investigation, defined, S. 4 O) ( 1 ). 

Investigation into cognizable cases, Ss. 154, 156, 157 
and S. 159. 

Investigation into non-cognizable cases, Ss. 155, 159. 
Immoveable property. Restoration of possession, S.. 
522. 

Imperfect charge, S. 226, 

Implement of house breaking, possession of, S. 54.. 
Impounding of documents, S. 103. 

Imprisonment, execution of sentence of, S. 383. 
Imprisonment in default of fine, S. 33 (i). 
Imprisonment in default of security, S, 123. 
Imprisonment in summary trial, S. 262 (2). 
Imprisonment, place of, S. 541. 

Irregularities in procedure, Ss. 529—538. 

Irregularities in reeprding confession or statement of 
accused, S. 533. 

Irregularity before inquiry or trial, S. 537, 

Irregularity during inquiry or trial, S. 537, 

Irregularity in charge, S. 537. ^ 

Irregularity in commitment, S. 532, 

Irregularity in commitment, validadon of, S. 532. 
Irregularity in complaint, S. 537. 

Irregularity in contempt cases under, Ss. 476, 537. 
Irregularity in judgment, 537, ^ 
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Irregularity in orders, S. 537. 

Irregularity in proceedings under Criminal Proce¬ 
dure Code, S. 537- 

Irregularity in proclamation, S. 537. 

Irregularity in sanction, S. 537. 

Irregularity in summons, S. 537 * 

Irregularity in territorial jurisdiction. S. $31. 

Irregularity in warrant. S. 537 
Irregularity not vitiating proceedings, S. 529. 
Irregularity, objection to S. 537, Expl. 

Irregularity vitiating proceedings, S. 530. 

Issue of commission. Ss. 503, 504. 

Joinder of charges, Ss. 233—240. 

Joint trial, S. 239. 

Journey, offence committed in place of trial, S. 183. 
Judge, du'y of. in trials by jury, S, 298. 

Judgment, alteration, S. 

Judgment of appellate Court, S, 424. 

Judgment, copy of. to be given to accused, S. 871. 
Judgment in alternative, S. 367 (3) 

Judgment of Presidency Magistrate, S 370. 

Judgments, Ss. 366—373. 

Judgment, translation of, S, 372. 

Judges equally divided procedure in case, S. 429. 
Judges, prosecution of, S. 197. 

Judicial Proceedings defined, S. 4(1) (m). 

Jurisdiction, conditions for initiation, Ss 190—199-A. 
Jurisdiction, objection to, S. 532. 

Jurisdiction of Civil Court uarred in nuisance cases 
S. 140 (3}. 

Jurisdiction of courts in contempt cases, S. 487. 
Jurisdiction of Cr. Courts in inquiries and trials 
Ss. 177 —>99 

Jurisdiction, territorial, irregularity in, S. 531. 

Juror, exemption from serving as. S. 320. 

Jury, Absence of. S. 282. 

Jury, attendance of, Ss. 295, 318 and 332. 

Jury, charge to. S. 297. 

Jury choosi >g of, Ss. 274—280. 

Jury, Duty of, S. 299. 

Jury, Discharge of, Ss. 283, 305. 

Jury, List of jurors for Court of Session, Ss. 321—325 
and S. 331. 

Jury, List of Jurors for High Court, Ss. 312 313, 314, 
316. 

Jury, Locking up, S. 296. 

Jury, misdirection, effect, S. 337. 

Jury, number of, S. 274 
Juvenile offenders, S. 29-B. 

Jury, summoning for Court of Se sion, Ss. 326—330. 
Jury, summoning for High Court, Ss. 315, 316. 

Jury, swearing of, S. 281. 

Jury, Verdict of, Ss. 301—305, 306 and 307. 

Jury, view of, S. 293. 

Justice, failure of, S. 337. 

Justices oi the peace, Ss 22—25 
Justices of peace, ex-officio, S. 25 
Kidnapping, place of trial, S. 181 (4). 

Land holders, duty to give information, S. 45. 
Language of charge, S. 221 (6). 

Language of courts, S. 358. 

Letters and Telegiams, Production of, S. 03. 

Levy of amount due under bond, S. 316 

Levy of fine. Ss. 386, 387 

Libellous matter, disposal of. S. 321. 

List of Assessors, Ss. 321—323. 

List of Jurors for Court of Session, Ss. 321—325 and 

331 - 

List of Jurors for High Court, Ss. 312, 313, 314, 316. 
Local inquiry in cases of property disputes, S. 148. 
Local inspection by jury or assessors, S. 293 
Locking up of jury. S. 296. 


CRIMINAL PROCEDURE CODE. 

Lunacy a plea for acquittal, S. 470. 

Lunatic as complainant, S. 199. 

Lunatic, release of pending trial, S. 466. 

Lunatics, Ss. 464—473 
Lunatics, Custody of, Ss. 466, 471. 

Lunatics, delivery of, to a relation, S. 473. 

Lunatics, discharge of, S. 474. 

Lunatics, procedure relating, to, S.s 464, 465, 469. 
Magistrate, additional pONvers, S. 37 and Sch. IV. 
Magistrate, ordinary powers, S, 36 and Sch. III. 
Magistrate, personally interested, S. 556. 

Magistrate, pleader not to sit as, S. 557 
Maintenance, alteration in allowance. S. 489. 
Maintenance, enforcement of order, S. 490. 

Maintenance of wives and children, Ss. 488—490 
Maintenance, order for, S 488 

Manager of land, duty to give information to police, 

s'. 45. 

Material errors in charge, S. 232. 

Maximum term of punishment, S. 35 (2) (a). 

Medical Witness, S. 309. 

Military force to disperse unlawful assemblies, Ss. 129 
— 131. 

Military Jurors, S. 317. 

Minor, bond by, S. 5i4-B. 

Minor complainant, Ss. 198, igo- 

Misdirection to charge to jury 587 - 
Mode of effecting arrest, S. 36 (i) as amended. 

Mode of service of varrant, Ss. 80, 81, 

Mode of taking evidence in inquiries and trials, 
Ss. 353—365- 

Nature of sanction, S. 195 (4) 

Newspapers, forfeiture of, S. gg-A. 

New trial on alteration in charge, S. 229. 

Non-bailable cases. Bail in, S 496 
Non-bailable offence, defined, S. 4 (1) (b) 
Non-cognizable case defined, S. 4 (i) (n). 
Non-cognizable cases—Investigation into, Ss. 135, 139 
Non-cognizable offence defined, S. 4 (1) (nj. 
Non-compliance with, S. 164, S. 333. 

Non-compliance with, Ss. 364, 533. 

Non-compliance with, S. 454 (2), S. 334. 

Notification of addresses cf previous convicts, S. 565. 
Notification of warrant, S. 80 
Number of Jury, S. 274 

Objection to attached property, S. 88, (6*A) 

Objection to irregularity, S. 537, Expl. 

Objection to Jurisdiction, S. 532. 

Objection to jurors, S. 277 (2) 

Obstruction to Police—Arrest of person obstructing, 
S. 34 . 

Offence against marriage, cognizance of, S. 198. 
Offence committed in jjurney, place of trial, S. 183. 
Offence, defireci, S. 4 (i), (O). 

Offences affecting administration of justice, Ss. 476"^ 

4 ^ 7 - 

Offences against Slate, cognizance, S. 196. ^ 

Offences committed beyond B.iiish India* S. 188. 
Offences committed beyond jurisdiction, S. 186. 
Offences, composition of, S. 345. 

Offences, distinct. S. 33 expl. 
ortences, separable. S. 33 expl. 

Offences, several offences at one trial, S. 35 (l)- 
Offences, Tabular statement of. Sch 11 . , 

Offensive weapons, sdznre of. S. 53. / \ / \ 

Officer in charge of a police station,defined, S. 4 (i)(p) 
Officer investigating a case not to conduct prosecution 
S. 493 . 

Officers of police, powers, S, 531. 

Omission to ask if accused is European Br, Subject, S. 


534 


Omission to prepare charge, S. 535. 






1945 


CIVIL, CRIMINAL & REVENUE 


1946 


OBIHINAL FBOCEDXJBB CODE. 

Otniision to revise list of jurors or a‘-sessors, S. 537. 
Order for disposal of property, Ss 517, 518. 

Order for disposal of property, stay of, S. 520 
Order for maintenance, S. 488. 

Order for security, Ss. 112—116. 

Ordinary and additional powers, Ss. 36—38 and Schs. 
Ill ana IV. 

Ordinary powers of magistrates, S. 36 and Sch. IH. 
Pardon, Tender of. Ss. 337—339 A 
Period of security, commencement of, S. 120. 
Perishable property, sale of, S. 525. 

Permission to Public Prosecutor to conduct prosecu¬ 
tion, S. 493. 

Personal attendance of accused, dispensing with, S. 205 
Person already sentenced for another offence S 307 
Pericns prcviousiy convi.Uja, 'Inal of, S. 348. 

Persons triable by Court-martial, S. 549 
Petty cases, appeal from S. 413. 

Place, defined, S. 4 Ti) (q). 

Place of imprisonment, S. 541. 

Place of inquiry, Ss. 177—189. 

Place of trial doubtful, S. 185. 

Place of trial European Br. Subject, S. 336. 

Place of trial where scene of offence uncertain, S 182 
Pleader, defined, S. 4 (i). (r) 

Pleader not to sit as magistrate, S. 557. 

Pleader, Right of accused to be defended by, S. 340. 
Pleader to conduct prosecution, S. 495. 

Police diaries, copies of, right of accused to, S. 162. 
Police Diary, S. 172. 

Police station, defined, S, 4 (i) (s). 

Political Agent, copies of deposition taken before to be 
admitted in evidence. S. i8q 
Political Agent to certify, S. 188. 

Possession of house breaking implement, S. 54. 
Possession of immoveable property, Restoration of, S. 

522. 

Post office, offence against, S. 184. 

Postponement of issue of process to accused, S. 202. 
Power of police to enter other jurisdiction for making 
arrest, S. 58. 

Power of Public Prosecutor to stay prosecutions, 
S. 333- 

Powers, additional and ordinary, Ss. 36, 37, and Schs. 
in and IV. 

Powers, Cancellation of, S. 41. 

Powers, conferment of, on Criminal Courts, S. 39. 
Powers, continuance of, S. 40. 

Powers of Appellate Court, S. 423. 

Powers of Civil Court in contempt cases, Ss. 478, 479. 
Powers of confirmation cf High Court, Ss, 376, 379. 
Powers of Cr. Courts, 28—41. 

Powers of Habeas Corpu’s, S. 491 A. 

Powers of High Court on reference, Ss. 433, 438. 

Powers of High Court on revision, S. 439 

Powers of Police to investigate, Ss IS4“ *76 

Powers of Public Prosecutor, S. 493 

Powers of Revenue Court in contempt cases. Ss. 478, 

479 

Powers of successors in office, S. 559 
Powers of superior officers of police, S. 551 
Powers of various courts (o pa'ss sentences, Ss. 31—35 
Powers, ordinary and additional, Ss. 36—^38, and Schs. 
Ill and IV 

Power to hold inquest, S. 174, (5) 

Power to order inquiry or commitment, Ss. 436, 437 

Power to try summarily. Ss. 2^, 261 

Practising pleader not to sit as magistrate, S. 557 

Pregnant woman, S. 382 

Presidency Magistrate, Ss. 18—21 

Presidency Magistrate, Judgment of. S. 370 

Presidency Magistrate, Reference by, S. 432 


, CRIMINAL PROCEDURE CODE. 

I Prevention of cognizable offence, S. 149 
Preventive action by Police. Ss. 149—153 
Preventive action of the Police, Ss. 149 -153 
Previous conviciion. Procedure in cases of. S's. 31c- 

311 

Previous convictions, Proof of, S. 511 
Previous conviction to be stated in charge, S. Z2i (7)- 
Previous convicts, notification of addresses, S. 565 
Previously convicted persons, Trial of, S. 348 
Private citizen, permission to conduct prosecution^ 
" 49 

Private person, arrest by, S. 59 
Procedure after arrest without warrant, S. 60 
Procedure in case of arrest by private person, S. 59 
P»-ocedure In case of difference of opinion, S. 378 
Procedure in cases of lunatics, bs 4C4; 46c. 469 
Procedure in case of pievious convictions, bs. 31c, 311 
Procei'ure in cases under, S. 195, 476 476-A and B 

Procedure in summary trials, S. 262 
Procedure, irregularties in, bs. 529—538 
Procedure—Judges equally divided, S. 429 
Procedure on arrest, Ss. 81, 85 and 86 
Procedure to require production of letters and tele¬ 
grams, S. 9S 

Procedure where aggregate sentence exceeds Jurisdic¬ 
tion. S. 35 (2) 

Procedure where bail security insufficient, S. 501 
Procedure where ingress for search not available, S 

48 

Procedure where magistrate cannot dispose of case, S. 

346 

Procedure where magistrate cannot pass adequate: 
sentence. S. 349 

Procedure where person arrested for giving false name. 

or refusing to give name and residence, S. 57 
Proceedings, transfer of, Ss. 526—528 
Processes to compel appearance, Ss. 68—93 
Processes to compel production of document, Ss. 94_ 

*05 

Proces.ses to compel production of moveable property,. 
Ss. 94—105 

Processes, vark us, Ss. 68—105 

Process for defence evidence in warrant-cases, S. 257 
Process for discovery of persons wrongfully confined,. 
Ss. 94—105 

Process, issue of, to accused, S. 204 
Process to accused—po.stponement of, S. 202 
Proclaimed offender, arrest of, S. 54 
Proclaimed offender, defined, S- 43- (2) (ii) 

Proclaimed offender, information regarding, S. 45 (b)- 
Proclamation of absconder, S. 87 
Property, bidding of, S. 560 

Property, custody and disposal of, pending trial, S. 516. 

A 

Property, disposal of, Ss. 516 A—525 

Property, immoveable, restoration of possession, S. 
522 

Property of absconder, claim or objection to attach¬ 
ment of, S. 88 (6-A). 

Property, perishable, sale of, S. 525 
Proof of previous conviction, S. 511 
Property. Seizure of stolen property, .S. 550 
Prosecution evidence in warrant cases. S. 252 
Prosecutions, commencement of, Ss. 200—205 
Prosecutions of Judges and Public servants, S. 197 
Protection to persons dispersing unlawful assemblies 
S. 132 

Provisions relating to Europeans and Indian British 
subject. Ss. 443—449 and S 528, A, B, C. and I> 
Public, access of, to Court, S. 352 
Public, duty to give information, S. 44 
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Public nuisance or danger, Ss. *33 to 144 ^ 

Public nuisances, Ss. 133 ->43 ^ 

Public place, defined. S. 133 expl. ‘ 

Public property, injury to. S. 152 ^ 

Public Prosecutor, Ss. 492—495 ‘ 

Public Prosecutor, defined. S, 4 (i) (t). 

Public Prosecutor, oower to stay prosecution, S. 333 1 

Pubilc servants, prosecution of, S. 197 

Purdha woman, complainant, S 198 • 

Quashing commitment, Ss. 215—532 • 

Railway, oKence against place of trial, S. 184 i 

Rape by husband. S. 561 I 

Receiver of stolen property, arrest of, S. 55 
Receiver of stolen property information regarding, 

Recognisance, failure to observe conditions of, S. 563 
Record in conten^pt case.s, S. 481 
Recording evidence by another magistrate, S. 350 
Recording of evidence in inquiries and trials, Ss. 355 “ 
3S0i 360,362 and 365 
Record in summary trials, Ss. 2^3—265 
Record of confession. S. 164 

Record of evidence in accused’s absence, S. 512. 

Record of evidence when offender unknown, S 512 (2) 
'Record of examination of accused, S. 364 
Recovery of money order to be paid, S 547 

Reduction of bail, S. 498 

Reference by Presidency Magistrate. S. 432 

Reference, High Court’s powers, Ss. 433—438 

Reference to other Acts, S. 3 

Reference un<ler Chap. XXIII, S. 448. 

Reformatories, S. 399 
Refusal to answer questions. S. 485 
Refusal to give name and residence, S. 57 
Refusal to produce document, S 485 
Registrar is Court in contempt cases, S. 483 
Registrar not a court, S. 195 (2) 

Rejection of surety. S. 122 
Related offences, place of trial, S. 180 
Release from custody on giving bail, S. 500 
Release of lunatics Pending trial, S. 466 
Remand of accused to custody, S. 344 * 

Remission of sentence, S. 401. 

Removal of magistrates and Judges, Ss. 26, 27* 
Repetition of nuisance, S. 143. 

RepoJt by Police. Ss. 158, 168, 173 and 174. 

Report of Chemical Examiner, S. 510. 

Reservation of questions, S. 434. 

Residence of offender, conditions as to, b. 564. 
Re.sistance to arrest, S. 46 (2). 

Restoration of abducted females, S. 552, 

Restoration of attached property, S. 89. 

Restoration possession of immoveable property, 0. 

522. 

Return of comntission, S. 507. 

Return of warrant after execution, S 400. 

Revenue Court is Court, S. 195 (2). 

Revenue Courts, Powers of, in contempt cases, Ss. 470, 

479 

Revision, Ss. 435, 442. 

Revision, Hearing of parties in, S. 44 ®* 

RevUion, Iiigli Court’s powers in, S. 439 - 
Revision in Bond cases, S. 5 * 5 - 

Right of accused to be defended by pleader, S. 340. 
Right of accused to claim transfer, S. iqi. 

Right of accused to copies of police diaries, S. 162. 

Right of defence, S. 340. 

Robber, information regarding, S. 45 {d). 

Rules, framing of. S. 554 - 
Sanction, nature of, S. 195 (4). 

-Sanction, S. 195. 

.Sale of perishable property, S. 525, 


Search for counterfeit coin, S. 98. 

Search for persons wrongfully confined, S. 100. 

Search in course of investigation, Ss. 165, 166, 

Search in presence of magistrate. S. 105, 

Search of arrested persons, S. 51. 

Search of forged documents, S. 98. 

Search of place where person to be arrested has enters 
ed, S. 47. 

Search of stolen property, S. 98. 

Search of women, S. 52* 

Seaich warrant, S. 96. 

Search warrant, provisions relating to, Ss. 96—99 and 
Ss loi —103. 

Security bond, contents of, S. 121. 

Security, commencement <*f period. S. 120. 

Security, directions for taking. S. 76. 

Security for good behaviour, Ss. 107—119. 

Security for keeping peace, Ss. 106 107. 

Security, imprisonment in defauU, S. 123. 

Security insufficient in Bail bend, S. 501. 

Security proceedings, Ss. 106—126, 

Seditionists, S. 108, 

Seizure of offensive weapons, S. 53. 

I Seizure of stolen property, S. 550. 

entences awardable by courts, Ss. 31—35. 
entence, commutation of, S. 402. 
entence, confirmation of. Ss. 376—380. 
ien fence, defined for purposes of, S. 362 
•entence, execution of, Ss. 381—400 
lentence in summary trial, S. 262 (2). 
lence of death, description, Ss. 368, 371 (3). 
ientence on person alieady undergoing another sen¬ 
tence. S. 397. 

ientence, procedure where magistrate cannot pass 
adequate sentence. S. 349. 

>entence, Remission of, S. 401. 
sentence, Suspension of execution, S 388. 
sentence, warrant of execution, Ss, 384* 385 389- 

Separable offences, S. 35 expl. 

Service of order for removal of nuisance, S. 134. 

Service of summons, Ss. 68—74. 

Sessions Court, S. 9. 

Sessions divisions and districts, S. 7. 

Several offences at one trial, conviction in, S. 35 (1). 
Signature on confirmation, S. 377 
Special Magistrates, S. 14 
Special right of appeal, S. 415-A. 

Special Rules of evidence, Ss. 509— 5 ** 

Standing counsel, permission to conduct prosecution, 

S. 495 * - , 

State—Offence against, cognizance of, S. 196 

Statements to Police. Ss. 162, 163 and 164 
Statement to police, value as evidence, S. 162 
Stay of order for disposal of property, S. 520 
Stolen property, arrest of habitual receiver of, S. 55 
Stolen property, arrest of person in possession, S. 54 
Stolen property, information regarding receiver or ven¬ 
dor. S. 45 

Stolen property, search of, S. 98 
Stolen property, Seizure of, S. 550 

‘'ub-db'i'^ion, S. 8 

S jb-divisional Magistrates. S. 13 
Sub-division, defined, S. 4 (l) (u) 

Submission of sentences for confirmation, Ss, 374“ 380 
Subordinate Magistrate, S 12 
Subordination of Courts. S. 17 

Subordination of Courts for sanction purposes, S. 195 

(7) 

Successors in office, powers of, 0. 559 

Sudden or unnatural death, information relating to, S. 

4S (<!)• o ^ ' 

Suicide, Investigation relating to, Ss 174 , 170 • 
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Sammary trial, Ss. 260—265 
Summary trial, Powers of, Ss. 26c, 261 
Summoning of Assessors, Ss, 326—329 and 331 
Summoning of Jurors for High Court, Ss. 315, 316 
Summoning of Juiors for Sessions Court, Ss. 326— 

330 

Summons-case, defined, S. 4 (i) (v) 

Summons Cases. Ss 241—249 
Summons Cases, Trial of, Ss. 241—249 
■ Summons Cases, Trial of, under chap. XXIII, S. 445 
Summons, Form of, S 68 
Summons, Service of, Ss. 68—74 
Summons to produce documents, S. 94 
Superior Officers of police, powers of, S. 551 
Supplemental provisions relating to European and 
Indian Br. subjects. Ss. 528'A—528-D 
Supplementary witnesses in commitment proceedings, 
S. 21Q 

Surety in case of minor, S. S14-B 
•Surety, insolvency of, S. 314-A 
Suspension of execution of sentence, S. 388 
Suspension of Magistrates and Judges, Ss. 26—27 
Suspension of sentence, S. 401 
• Swearing of Jury, S. 281 
Tabular statement of Offences, Sch. II 
Telegrams and letters, Production of, S. 95 
Temporary injunction in nuisance cases. S. 142 
Temporary orders in urgent cases, S. 144 
Temporary orders in urgent cases of nuisance, S. 144. 
Tender of pardon. Ss. 337—339-A 
Terri orial divisions, S. 7 
Theft, place of trial, S. i8r (3) 

Thief, habitual, arrest of, S. 55 
Thug, information regarding. S. 45-B 
Thug, place of trial, S. r8i (i) 

Transfer of appeal, S 407 (2) 

Transfer of case, Right of accused, o. 191 
Transfer of cases, Ss. ^26—528 
Transfer of cases by magistrates, S. 192 
‘Translation of Judgment, S. 372 
Transportation, description of sentence, S, 368 
Transportation, execution of sentence of, S. 383. 

Trial by jury of case triable by assessors, and vice 
versa., S. 537 

Trial of persons previously convicted, S. 348 

Trial of summons cases under Chap. XXIII, S. 445 

Trial of Warrant cases in chap. XXIII, S. 446 

Trial in absence of accused, S. 540 A 

Trial in a wrong place, S. 531 

Trial in Summons case, Ss. 241—249 

Trial in warrant cases, Ss. 251, 259 

Trial, joint trial, S. 239 

Trials, befoie High Court and Sessions Court, Ss. 266 
— 33 ^" 

Trial under Ptnal Code and other Acts, S. 5 
Uncertainty of scene of offence, place of trial, S. 182 
Unlawful assemblies, Ss. 127—132 
Unnatural death, information relating to, S. 45-11) 
Urgent cases of nuisance, S. 144 
Vagrants, S. 109 

Validation of irregularity in commitment, S 532 
Vendor of stolen property, information regarding, S 45 
Verdict of jury, Ss. 321 -305, 306, 307 
Vexatious complaint, S. 250 

Village accountant. Duty to give information to 
police, S. 45 

Village defined, S. 45 (2) (I) 

Village Headman, appointment of, S. 45 (3) 

Village headman, duty of, to give information, S. 45 
Village police officer, Duty to give information to 
police, S. 45 

Village Watchman, Duty to give information to 


CBIMINAL FB0CEDT7BE CODE, 
police, S. 45 

Want of Sanction, effect, S. 537 
Warrant case, defined, S. 4 (i) (W) 

Warrant Cases, Ss. 251—259 
Warrant Cases, Trial of, Ss. 251—259 
Warrant Case, Trial of, in cases under chap, XXIII, 
S. 446 

Warrant, execution of, Ss. 82—84 
Warrant of arrest. Form of, S. 75 
Warrant of execution of Sentence, Ss. 384, 385 and 

389 

Warrant in lieu of Summons, S. 90 
Warrant, mode of serving, Ss. 80, 81 
Warrant, notification of contents, S. 80 
Warrants, return of, after execution of sentence, 
S. 4CO 

Warrants, Directing of, Ss. 77—79 

Warrant, search warrant. S. 96 

Weapons, seizure of, S. 53 

Weights and measures, S. 153 

Whipping, Ss, 390—395 

Whipping, exemptions from, S. 393 

Whipping, in addition to imprisonment, S. 391 

Whipping, Number of stripes, S. 392 

Wife, maintenance, Ss. 488—490 

Windows, breaking open, S. 49 

Withdrawal of case by public prosecutor, S. 494 

Withdrawal of charges, S. 240 

Withdrawal of complaint, S. 248 

Witness, Court witness. S. 540 

Witnesses, demeanour of, S. 363 

Witnessess, examination of, duringinvestigation, S. i6r 
Witne.'ssess, examination through commission, Ss. 503— 
508 

Witnesses, expenses of, Ss. 544, 546-A 
Witnesses for defence in commitment proceedings, 
Ss 211, 212 and 216 

Witnesses, order for attendance of, during investiga¬ 
tion. S 160 

Witnesses, supplementary in commitment proceedings, 
S. 219 

Witness, medical. S. 509 

Woman, enticing married, cognisance, S. 199 

Women search of, S. 52 

Writ, issue of. Habeas Corpus, S. 491 

Wrongful confinement, search for persons in, S. too 

Wrong place, S. 531 

Youthful offenders, S. 3Q9 

Youthful offenders, confinement in reformatories, 
S. 399 

Zenana, breaking open, S. 48 

CRIMINAL PROCEDURE CODE, (V OF 1898 ). 

■ -Three accused charged of criminal conspiracy 
—Two acquitted—Effect on the third. 

Where three persons were charged of criminal con¬ 
spiracy and two are acquitted, the third also must be 
acquitted. {Cuming and Mukeriee., JJ.') PrafULLA 

Kumar Roy Chowdhury v. Emperor. 

30 c. W. N. 94. 

'—Exhaustive only so far as it deals. 

So far as it deals with any point specifically the 
Code must be deemed to be exhaustive and the law 
must be ascertained by reference to its provisions, but 
where a case arises which obviously demands inter¬ 
ference and it is not within those for which the Code 
specifically provides, it would not be reasonable to 
say that the Court had not the power to make such 
order as the ends of justice require. {Buckland and 
Cuming, JJ.) RaHIM ShEIKH v. EmPEROR. 

50 Cal. 872 : 37 Cal. L. J. 695 : 73 I C. 773 (2) • 
24 Cr. L, J. 677 (2) : A. I. E. 1923 Cal. 724. 
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sII rely bond. 


A surety bond for the production of any person be¬ 
fore the police taken by the Police Officer is void ab 
{Mariiucau, J.) HaMID ALI EMPER- 

OR 25 Cr. L. J. 712 : 81 I. C. 200 : 

A. I. B. 1925 Lab. 152 ( 1 ). 

_ Abro.^atiov of—Martial Law. 

The introduction of Martial Law does not abrogate 
or suspend the operation of the Cr. Pro. Code in any 
particular area. {Spencer and Kumaraswami Sastriy 

rr\ KOCHIJNNI ELAYA NAIR. /// rf. 

4 ^ Mad. 14 : 68 I. 0 . 26 : 23 Cr. L. J. 490 : 

14 L. W. 465 ; ( 1921 ) M. W. N. 708 : 

A. I. R. 1922 Mad. 215 : 41 M. L. J. 441 . 

-- CompoundabU offence — Offence under S. 494, 

Indian Penal Code. 

Under the new Criminal Procedure Code the offence 
under S. 494, I. P. C.. is one which is compoundable 
with the permission of the Court, {pindlay, O. J. C.) 
Mt. Ritha V. EmI'EROR. 8 N. L. J. 178 . 

_ Local inspection—/Ceeping note. 

Though there is no provision in the Code for 
making local inspection or for keeping a note of the 
inspec tion if made, it has been settled by authorities 
that a Magistrate must invariably put on record a 

note of his inspection. 57 34 © *4 C. W. 

N. 422 (i0»o) Foil. {Jwala Prasad, J.) ATHAR 

Hussain v. Kmperor. 1922 P. H. C. C. 27 : ; 

24 Cr. L. J. 234 : 71 I- C. 698 : A.I.E. 1922 Pat. 61 . j 

__ Magistrate need not arrest person whom he 

may ikmk he can convict, in the middle of trial and 

start it de novo. . . 

A Magistrate is not bound under the Code at any 
stage of the trial to stop the proceedings and to arrest 
any person against whom he thinks there exists a 
chance of getting a conviction and to start de novo the 
original trial. 16 N'.L.R. 9 25 Mad. 61 (P. C.) 

Explained. (Bagnley, /.) A. V. JOSEPH I^MPEROR. 

3 Bvr. I. J. 265 : 3 Bang. 11 : 26 Cr. L. J. 492 : 

A. I. B. 1925 Bang. 122 . 

_1 _ Village Magistrates—Applicability of 

the Code. ^ , 

S. I of the Code should not be read as meaning 

that Village Magistrate could not complain or be tried 

under the Code but only that in his official capacity 

as Village Magistrate that is in the proceedings he 

takes as Village Magistrate, he is not governed by the 

Code. (Krishnan, /.) PUBLIC PROSECUTOR^ r/. 

Mari MUDALI. 19 L. W 30 ; 76 I C 6^3 : 

( 1924 ) M. W N. 145 : 2 .^ Cr. L. J. 221 : 

A. I. B. 1924 Mad. 730 . 

_S. 1 {2)—Applicability—C’’. B. R. Reg. 1887 

S,f>—Cr. P. Code.Ss. 41" et*id 418—Cr. P Code. 

S 435 

Orders passed under the Upper Burma Ruby Regu¬ 
lations of 1887. S. 6, are within the scope of the Code 
as regards appeal and revision though no provision is 
made in the Regulation for an appeal or revision. 

iDuckiuorthy /.) MAUNG PO LON v. EMPEROR 

2 Bang. 321 : 3 Bur. L. J. 168 : 

26 Cr. L. J. 289 : 84 I. C. 433 : A.I.B. 1925 Bang. 12 . 
_ 8 . 4 ( 1 ) Oi) -Complaint ^Reperi 1/ Triaf 

Mufitstrate, 

Where a Magistrate having tried a case sent up a 
report to the Dt. Magistrate that the accused had made 
a certain change in a document filed in Court and had 
thus committed an offence, held, the report is a com¬ 
plaint. {Snlaifnan, J.') SURAj PRAS. 4 D v. EMPEROR. 

21 A. L. J. 82.5 : L. B 4 A. 248 (Cr.) : 
9 0. A A. L. B. 1049 t A. I- B. 1924 All. 190. 
— S. 4 (1) (h) and S. 476 — Proceeding drenvn 
up and forwarded to magistrate for disposal under 
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S. 476. 

Sanction granted under S. 476 for prosecution U not 
complaint \\it-'in S. 4 (<^) {Neu'bovld and B. 

Chose, //.) DURJODHAN BhaT r/. EmPEROR. 

52 Cal. 666 : 89 I. C. 1027 : A. I. B. 192 > Cal. 1226.. 

———$8.4(1) (h) and 190 (1)— Complaint^ 
What is. 

The definition of complaint does not contain any 
limitation that before a Magistrate can take cognizance 
of an offenf'e on a complaint there must be before 
him some one with a personal knowledge of the facts. 
But he must h-'.ve before him an allegation of facts, 
constituting the offence and not a mere repetition of 
the words of a section. S. 190 ( 1 ) (u) n»ust be read 
with S. 4 (>5) of the Code. {Beachcroft andChose, JJfy. 
Sukumar Chatterjee z/. Mufezuudin Ahmed. 

25 C. W. K. 3o7 ; 61 I. C. 839 : 22 Cr. L. J. 465. 

I . ■ .1— S. 4 (1) (b) — Section under which complaint 
is made need not be quoted—Magistrate has to deter¬ 
mine what offence is committed on the facts disclosed 
but complaint should be made by compel 'iit person. 

A complaint need not quote any section of T. p. C.^ 
but must contain a statement of the facts relied on as 
constituting the offence, and it is for the Magistrate 
to determine on these facts what offence has prima 
facie been comrritted ; the nature of the charge wil 6 
be determined by him. All that is necessary fo- him 
to see is that th^ enquiry into the charge is within hi? 
competency, and that, in the case of certain offences, 
the complaint has been made by the proper person. 
{Le Rossignol and Fforde, //.) MT. NaIIRATI v. 
Emperor. 6 Lab, 375 : 26 I^ nj. L. B. 562 r 

A 1. B. 1925 Lab. 631. 
■ — — $8. 4 (1) (bJ and 190 — Police Officers report 
with a view to taking action whether a complaint 


Cr. P. Code, S, 190 . 

The written allegation of a non-ccgnirable offence 
made by a police officer who is also a Public Prose¬ 
cutor with the idea of making the Court take action 
on it is not the report of a police officer but is a com¬ 
plaint as defined In S. 4 of the Code and it is com¬ 
petent for the Court to take action thereon. The 
words “Report of a Police Officer’* refer to the report 
of a police officer in cases in which he is authorised 
to investigate by the Code. {Shadi Lai. C. J. and 
Le Rossignol, J.) EMPEROR v. GhUI.AM HUSSAIN. 

6 L, L. J. 606 : 26 Cr. L. 3. 1361 : 82 J. C. 7 3 r 

A. I. B. 192 Lab, 237. 

-——S, 4(1) (b) — Application under S. 107 .//a- 

complaint. 

An application under S. 107 of the Code does not 
fall within the definition of complaint and as such 
S. 203 does not apply to it. {Jafar Aliy /.) SHaMA* 
SUDUIN V. Ram dyal Singh. 76 l. C. 26 (l)r 
25 Cr L. J. 89 (1) t A, I. B. 1924 Lab, 630i 
, ■ ——S. 4 (1) (b) ^Application to Court Inspector 
— If a cornplai nt . 

Where a Superintendent after inquiring into various 
allegations against a Sub-Inspector found they were- 
undue and sanctioned prosecution under S. 195 , Cr. P. 
Code and directed the Sub-Inspector to .submit an 
ap^Ucauon by way of coniplaint. whereupon he sent the 
necessary papers to the Court Inspector who took pro¬ 
ceedings, there is in effect a complaint. {Lumsden, 

/.) mehrChiragh Ihn V. Emperor. 

4 Lab. 359 : 76 I. C. 189 : 2^ Cr. L. J. 125 r 

A. 1 B. 1924 Lab. 258. 

-S. 4 (1) (h) —Nature of Cimiplaini is asetr^ 

tained by-^Sworn statement and written complaint.. 

The sworn statement and written complaint may be 
read together for the purpose of ascertaining the real 
nature of the complaint in any pailicolar case. 
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{Spe/tcer, J.) ARUNACHELAM CHETTY, In re. 

(1923) M. W. N. 876 r 33 M. L T. 268 (H. C.) : 

74 I. C. 949 : 24 Cr. L. J. 837 : 
A. I. R 1924 Mad. 323 : 4; M.L J. 643 (2). 

— —Ss. 4 (1) Ch) and 200— IVritteu complahii — 
Deposition on oath undtr S. 200. 

Per Wallis, C. J. autl Coutts Trotter (Ayling J. 
Ascertainment of what specific charges w'ere 
preferred by the complainant cannot be made from 
the deposition of the complainant on oath under S. 200, 
Cr. P. Code. ‘{Wallis. C. J.) PEDDA AnJINIGADU 
A/ re. 13 I. W. €95 : (1921) M. W. N. 514 : 

64 I. C. 282 : 22 Cr. L. J. 762 : A.I.R. 1922 Mad. 353. 

— -S, 4 (1' (h)— Complaint — Petition to Deputy 

Camm’S^irnt'*'—Enguiry net undcrtxiken l.y. 

An appiicaucn to the Police not being enquired 
into, the applicant petitioned the Deputy Commis¬ 
sioner for an enquiry. Held, there was no complaint. 
{Kotval. A. J. C.) MaHADU v. EMPEROR. 

7 o I. C. 543 : 24 Cr. L. J. 959 : 
A. I. R. 1924 Nag. 115 (1). 

-S. 4(1) (h)— Cennplaint—Application under 

S. 107, Cr. P. Code 

A “ complaint ” is an allegation that some person 
has committed an offence and an offence ” is an act 
or onds-^ion made punishable by any law for the time 
being In force. An application under S. 107, Cr. P. 
Code, is not a complaint where there i- merely an alle¬ 
gation that a breach of the peace is likely. {Kendall. 

A J. c.) Ra.m I al V. Bankateshar Pawan 
Bahadlr Pal Singh. 10 0. & A. I. R. 630 : 

1 0. W. N. 3 9 : 81 I. C. 973 ; 11 0. L. J. 782 : 

26 Cr. L. J. 1149 : 28 0. C. 44 : 
A. I. R. 1925 Ordh 138. 

' " —S. 4 (1) (h)— Application to continue proceed' 

ings is not o complaint. 

An application by the complainant stating that the 
proceedings against the accused already questioned, be 
received as he has sufficient material to support the 
case against the accused is not a complaint but an 
application for continuing the case. {Kulwant 
Sa/tay, J.) GaJO C HAUDHRY v. DEBI CHAUDHRY. 

1 Fat. L. R 97 (Cr.) : 24 (T. L. J. 481 : 
72 I. C. 945 : A. I. R. 1923 Pat. £32. 

— -S. 4 (1) (h)— Complaint — False charge — 

Charge to whom to le made. 

To fall under S. 21 , 1. P. C., the false charge must 
be made to some person in authority, i. e., to a person 
who is in a position to get the offender punished. I'he 
charge must be embodied either In a complaint to a 
Magistrate or in a report of a cognizable offence to a 
police officer. 6 C. 620 ; 30 C. ^15 ; 26 P. 150 ; 3r M 
8 Ref. {Simpson, A /. C.) GayA BarHAI z/. Em- 
PEROR. 26 0. C. 44 ; 9 0. L. J. 342 : 

4 r. P. L. R. CC) 81 : 69 I. C. 81 : 23 Cr. I. J 641 ; 

A. I. R. 1923 Crdh 4. 
-S. 4 (1) (j)— High Court — Ordinary Origi¬ 
nal Jurisdiction—If a court of l^essicn. 

'J'he High ( ourt exercising original criminal juris- 
diotion i.' not a court of session within the meaning 
of the Code. 'Mukherii. J.) EmpERORz/. HORENDRa 
Chandra Chakravarthi. 51 Cal. 980 : 

29 C. W. N. 384 : 84 I. C. 929 : 26 Cr. I. J. 385 ; 

A. I. E. 1925 Cal. 384. 

-S. 4 (I7 (j)— High Court — What is — 

European British subject—Plea of. 

The mere fact a person is an European British sub¬ 
ject is not sufficient to make the first part of S. 4 (/) 
apply to him. His pleading that he is an European 
British subject will only entitle him to be treated as 
such. In such cases the second part of S 4 (/) will 
apply, {Krishnan, J.') JEREMIAH v, JOHNSON. 

Q. n.—voL. I—123 


CRIMINAL procedure CODE (V OF 1898), S. 6. 

18 L. W. 895 : 33 M. L. T. 194 : (1924) M. W. N. 60 : 

76 I. C. 695 : 26 Cr. L. J. 231 : 
A. I. R. 1924 Mad. 373 : 45 M, L. J. 800. 

- S. 4 (1) (k )—/nqniry is a Judicial proceed¬ 
ing 

The scheme of the Code and also the general provi¬ 
sions in Chap. XXIV relating to inquiries and trial go 
to show that the word ‘inquiry’, is used to indicate a 
judicial proceeding as distinguished from ‘investiga¬ 
tion and trial’. {Alucleod.C. J.and Shahy J.') MOTI 
Lal Hira Lal V. Emperor. 46 Bom. 01: 

23 Bom. L. R. 884 : 64 I. C. 40 : 22 Cr. L J. 728 : 

A. I. R. 1922 Bom. 138. 

-S, 4‘, 1) (m )—Judicial proceeding—Retrial 

■f suit after decree ex parte is set aside is continuation 
of the original suit. 

The trial of a suit after an ex parte decree against 
the defendant is set aside may be regarded as a conti¬ 
nuation of the trial of the same suit which first ended 
in a decree. The definition of judicial proceeding ’* 
in S. 4 {m') of the Code is not opposed to this view. 32 
M. 49 and 42 M. 422 (F. B.) Dist. {Spencer. J.) ARU- 
MUGAM PILLAI, In re. 18 L. W. 133 : 

A. I. R. 1924 Mad. 86. 

-S.4 (1) (n)— Non-rognizabh > ff cnce^ Police 

officer ts not Prohibited from presenting cosnplaini _ 

Cr. P. Code. S. 190. 

A police officer is not prohibited under the Cr. P. 
Code, from presenting a complaint to the Magistrate 
in a non-cognizable case. {Shadi Lal. C. J. and Le 
Rossignoi. J) Emperor z/. Ghulam Hussain. 

6 L. L. J. 606 : 25 Cr. I. J. 1361 : 82 I. C. 753 : 

A. I. R. 1925 lah. 237. 
“ —S. 4 (1) (p;— Oflicer in-charge—Writer Head 

Constable may investigate when cfficer-in-ckarge. 

Where in a particular case the Sub-Inspector in 
charge was ill and the Writer Head Constable was not 
geneially empowered to investigate cognizable cases. 
Held, that he being the officer-in-charge of the police 
station on that day, it was his duty to make the in¬ 
vestigation. {Mullick and Biccknill. J J.) EmpeROR 
V. BhOLA BHAGAT. 2 Pat. 379 : 4 P. L. T 521 ; 

1 Pat. L. R. 248 (Cr.) ; 24 Cr. L. J. 375 ; 
72 I. C. 375 : A. I. R. 1923 Pat. 647. 

“ S. 5 (2)— 'EnactmenV does not include Rule 4 

framed by Local Government under S. 23 of the Cal¬ 
cutta Rent Act. 

Rule 4 framed by the Local Government under S. 23 
of the Kent Act is not an enactment ” within S. 5 
(2) of the Code. {Sanderson. C. J. and Richardson, 
J.) Gcbardhan Das v. Doolie Chand. 

33 C. L. J. 551 : 25 C. W. N. 661 : 6l I C. 210: 

22 Cr. L. J. 354. 

--S. 5 (2) —Offence under Abkari Act, Code is 

subject to the provisions rf the Act. 

The police have no right to file a charge sheet 
or otherwise to proceed under chapter 14'of the 
Code in respect of an offence under the Abkari Act. 
Chapter 14 is controlled by S. $ (2) of the Cr. P. Code 
and this is an offence under a special law’, which can 
be investigated and tried only according to the provi¬ 
sions of the law. {Oldfield and Ramesam, JJ.') 
COOPUSAMI MaIDU, In re. 17 L. W. 308 : 

72 I. C. 175 : 24 Cr. L. J. 335 : 

A I. R. 1923 Mad. 339 • 44 M. L. J. 231. 

--S. 6— High Const with Original Criminal 

Jurisdiction is not 'Court of Sessims\ 

The High Court exercising Original Criminal Juris¬ 
diction is not a Court of Sessions within the meaning of 

the Code. {Mukerji, JJ) EmPEROR v. Harendra 
CHANDRA CHAKRAVARTHJ. 61 Cal 980- 

29 C. W. N. 384 : 84 I. C. 929; A. I. R. 1925 Cal 384! 
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_S 9 . -Appeal to Addl Sessions Judge 

—Appeal heard hy Sessions Judge himself—Jurisdie- 

The iurisdiction of the Sessions Judge in respect of 
an appeal is 

ment which he might previously have marie for the 
convenient rlisposal of the work of Sessions Court. The 
absence of any corresponding provision in respect of 
cases tried within the same Sessions nivision by a 
lawfully appointed Judge of that Sessions Division 
whether he be the Sessions Judge or an Additiona 
Sessions Judge, shows that the Legislature did not 
think that any doubt as to the jurisdiction of such 

Judges could arise in view ° °, 

theCr. P. Code. (^Piggott and Wahh, J 

Marwari t-. Emperor. . t t oso ' 

23 Or. L. J. 107 ; 65 I. C. 491 : 19 A. ; 

L. R. 2 A. (Cr.) 166 : A. I. R. 1922 All. 387. 
_Ss. 10 (2) and —Additional District Ma~ 

gistrate can give sanction under S. 197. 

The Local Government having empowered all dis¬ 
trict Magistrates to pass orders of sanction under 
S. 197, the appointment of an Additional District 
Magistrate and the conferring on ", 

powers of a District Magistrate under this Code un¬ 
der S 10 (2) imply that he can pass orders of sanction 
under S. 197. {.Wallace, /.) KaKARLA CHINA 
CHENDRAYYA Z'. Maddukuri Subbarayadu. 

17 L W. 226 • 71 I. C. 244 t 24 Cr. L. J. 116 : 
(1923) M. W. N. 77 : A. I. R. 1923 Mad. 338. 
_8.11_ District Magistrate ill but not left 

district—hfo temporary succession. 

Where the District Magistrate is ill but has not left 
the district there is no vacancy in the office of the 
District Magistrate and no temporary succession to 
^ch office within S. ii of the Code. {fCanhaiya LaJ 

/ C\ EMPEROR z/. ACHHAIBAR SINGH. 

24 0. C. 255 : 63 I. C. 873 : 22 Cr. L. J. 713. 

■ _s. Vl—Suh’divisional Magistrate—No power 

to take cognizance outside his local area. 

A Sub-divisional Magistrate cannot take cogniza^e 
of matters outside the local area within which t^ Dt. 
Mai/istrate has appointed him to act. 26 C. W. IN. 
X /.) CHADBEV KunJ BEHAR. 

.. LANNA. 19 A. L. J. 77^:^L. A^(Cn) 

_S_ 12 {2)—Jurisdiction not defined—Magis¬ 
trate cannot take cognizance of case pending in another 

^Tf^ rte jurisdiction of a Magistrate is not defined in 
the manner laid down inS. 12 (2) his ]urisd. :tion 

extends throughout the district. But he cannot take 
cognizance of a case pending in another Court unless 
thire is a valid order transfering the case from the 
file of that Court to his file. 

Emperor v. achhaibar Singh. 24 o. C. 2o5: 

63 I. C 873 ; 22 Cr. L. J. 713. 

_—S. 16— Bench Magistrates—Trial. 

The object of constituting a Bench is that the 
Ma'risfates concerned should inthvidualiy and 


CRIMINAL PEOCEDTJEE CODE (V OF 1898). 8 . 17. 

_ 8 , 16 —One Bench Magistrate being competent 

to try., a'.sence of others during trial does not vitiate 
trial—Bench Magistrates. 

Where transfer of accused was made under S. 192 
to the Bench Magistrates one of whom alone being 
invested with powers of a Magistrate of third class 
was empowered to hear and try the case under orders 
issued by the District Magistrate consonant to the 
provisions of S. i 6 of ihe Code, and where he had 
jurisdiction to try the case sitting alone and he heard 
all the evidence and he was the Magistrate who pro¬ 
nounced judgment, heldy there was no irregularity 
nor one vitiating the trial. {Dalaly /.) DeBI 
Prasad v. Emperor. L. E. 5 A. (cr.) 93 ; 

A. I. E. 1924 All 674. 

S. 16 —Honorary Magistrates as such 


are 


collectively give their attention, and apply their minds 

to the hearing of the evidence and the determination 

of the points at is>ue and, arrive at an independent 
judgment in regard to the merits of the charge. This 
19 not possible, if, while one Magistrate is recording 
the evidence, the other Magistrate constituting the 
Bench is attending to some other work. Such a pro¬ 
cedure defeats the very object with which a Bench is 
constituted and might lead in some cases to a mis- 
carriage of justice. {Kanhatya Laly /• 

SHAMSHER. 25 0 . C. 182 : 23 J** * 

69 I. C. 876 : A. I. E, 1922 Oudh 21. 


not restricted to trying particular class of cases. 

There is nothing in the Code prescribing that any 
particular class of cases should be tried by Honorary 
Magistrates. {Bakery J, C.) Yakub v, Appa- 
SWAMI * 9I I. C, 44 t 

A. I . E. 1925 Nag. 40. 
—— —Ss. 16 and 350— Bench Trials — Different 

magistrates at different hearings—Retrial necessary. 

The trial was commenced before a Bench of two 
Honorary Magistrates. They heard the evidence for 
the prosecution and examined one of the witnesses for 
the defence. On a sub equent date one of the Magis¬ 
trates was not present; and his place was taken by 
another who recorded the remaining evidence for the 
defence and heard the arguments and the case was 
eventually decided by all the thre^ acting together, 
and ended in the conviction of the accused. On 
appeal the accused w’as acquitted. In revision the 
acquittal by the Appellate Court was set aside and 
retrial was ordered. 3^ 797 J *5 A. L, J. 463 ; 

41 A. 116: 38 M. P4; 41 B. 400; 17 O. C. 142 Ref. 
iKanhaiya Laly J, C.) BrU BHGKAN z/ RaM 
Kirat 10 0* L. J* 614 : 2j Cr. L« J. 198 i 

* A. I. B. 1923 Ovdh 163. 

- _Ss. 17. and 561 Application for revision 

— C^ifn. Fro, Coiif% S. S^t {<^)^ 

On appltcati'\n for revision against order of Asst. 

Collector instead of against that of Collector who was 
responsible for that of the Asst. Collector* High 
Court's inherent power could be exercised under 
S. 561 {a). {Boysy /.) MX. RAM SRI z/. Sri KlSHI^: 

^ 22 A. L. J. 803 : L. E. 5 A. (Cr.) 129 . 

82 I. C. 170 : 25 Cr. L. J. 1242 ; 48 All. 879 : 

A. I. R. 1924 All. 777. 

. ^ 17_ Power of Dt. Magistrate to direct a 

There is no provision in the Cr. P- Code which 
would give the District Magistrate the power to stay 
proceedings in a Criminal Court subordinate to him 
and it would appear that the High Court’s power to 
pass such an order can only be exercised under its 
general powers of superintendence. iZ Cal. 6io; 
,oM. 2 i 6 Ref. {Aylingy J.) KRISHNA RaO^ 

bESHASUBRAMANIA. 

[But see contra. A. I. B. 1923 Mad. 5M : 
*■ 44M. L. J. 642.] 

_S n—Criminal Rules of Practice {Mad.), 

122 —Power to stay trial. 

A District Magistrate has wide powers of superin¬ 
tendence over his subordinate Magis:rates which might 
be considered to justify special directions being iMued 
by him to stop or go with Particular prowedmgs 
pending before them. {Spencery J.) NAMBIA 
PILLAI V. SUDALAIMUTHU NADAN. 17 L W. 570 . 

32 M. L. T. 191 : (1928) M. W. H. 870 ; 
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CRIMINAL PROCEDURE CODE (V OF 1898), S. 29. 

76 I. C. 872 ; 26 Cr. L J. 280 : 

A. I. R. 1923 Mad. 595 : 44 M. L. J. 642. 
— ' ■ —Ss. 29 and 5 —Applicability to Court not 

specifically mentioned. 

Having regard to the provisions of S. 29 read \sith 
S, 5 (2), Cr.P. Code, the possibility of the application 
of the pjovisions of the Code of Criminal Procedure 
to Courts which are not mentioned specifically in the 
Code is notex:luded. (C. C. Ghose and Cuming^ JJ’) 
ISHAN CHANDRA S-iRKAR v. MaNMATHA. 

37 C. 1. J. 298 : A. I. R. 1923 Cal 339. 

- —Ss. 30 and 337 —After tendering pardon to 

approver Magistrate with powers under S. 30 can't 
try ihe case in which approver is to be estamined as 
witness but must commit accused to Sessions c/ ff igh 
Courts tf satisfied cf reasonable grounds for believing 
■accused's guilt. 

It is not open to a Magistrate having powers under 
S. 30 of the Code, who has tendered a pardon to an 
approver to try the case in which the approver is to be 
examined as a witness. But the Magistrate must 
commit the accused to Sessions Court or to the High 
Court if he is satisfied that reasonable grounds exist 
for believing that the accused is guilty- {Prideaux, 

A. J. c.) KisHORE V. King Emperor. 

25 Cr. L. J. 1341 • 82 I C. 573 : 

A. I. R, 1925 Nag. 119 (1) 

-S. 32— Sentence—Enhancement in appe^ is 

illegal. 

An accused was convicted under S. 406, I. P. C., by 
a second class Magistrate and sentenced to three 
■months’ simple imprisonment. An appeal was pre 
iferred and the appellate Court changed the sentence 
to a fine of Ks. 400 or in default rigorous imprison¬ 
ment for a certain period On revision it was held 
that an appellate Court’s power of varying a sentence 
must be measured by those of the Court of first 
Instance and that the present \ariation went against 
S. 32 Cr. P. Code. (iValsk and Kanhaiyoy Lai, JJ.) 

Emperor z/. Muhammad Yakub ali. 

45 All. 594 : A. I. R. 1924 All. 130. 

' ■-—S. 32— AbpUcability — Opium Act, S. 12. 

Any fine could be imposed in lieu of confiscation 
under S. 12 of the Opium Act as S. 12 is not affected 
by S. 32. (Das, /.) MaNGaN DaS v. RahIM Bux. 

2 Pat. L. T. 63 : 1 Pat. L R. (Cr.) 32 • 
69 I. C. 635 : 23 Cr. L. J. 747. 

- " Ss. 33 and 262 Cl. (2)—Imprisonment for 

four months in default of fine cannot be awarded. 
(IVilberforce, J.) GHASITA MaL v. EmPEROR. 

3 Lah. L. J. 346 : 59 I. C. 849 : 22 Cr. L. J. 145. 

— -Ss. 35 and 397— Sentences in three different 
trials must run consecutively. 

Where there were three separate trials rf the 
accused under S. 441, I. P. C., held, the sentences in 
the three trials must run consecutively, The case 
would be different if the three cases had been tried 
together. (Tudball, /.) HaRaKH NaRaIN v. 
Emperor. l. r. 2 A. (Cr.) 38 • 62 l. c. 408 : 

19 A. L. J. 310 : 22 Cr. L. J. 520. 

—--S. 35—As amended by Act XVHI of 1923— 

Separate sentences for offences under Ss. 148 and 326, 

/. P. C. 

It is competent to the Court to pass separate senten¬ 
ces for offences under Ss. 148 and 326, I. P. Code, 
:after the amendment of the Cr.P. Code by Act XVIII 
•of 1923. But the two sentences must not be in excess 
•of the powers of the Court passing the same. (Fawcett 
and Madgavkar, //.') EMPEROR v. PiRU RaMA. 

49 Bom 916 : 27 Bom. L. R. 1371 . 

-S. 35 —Concurrent sentences—Sentences in 

■default of payment of fine. 


CRIMINAL PROCEDURE CODE (V OF 1898), S. 35. 

An accused was sentenced to suffer rigorous impri¬ 
sonment for one day and to pay a fine of Rs. 150, and 
in default to suffer rigorous imprisonment for 3 months 
for each of two offences, /. e., to pay a fine of Rs. 300 
and in default to suffer rigorous imprisonment for 
3 months in all (in addition to substantive imprison¬ 
ment for one day) ; the sentences running concurrent¬ 
ly. Held, that the passing of concurrent sentences of 
imprisonment in default of fines imposed for two 
offences was not warranted by S. 35 of the Criminal 
J’rocedure Code and the same must be quashed. But 
the substantive teim of imprisonment for one day may 
run concurrently. (Fawcett and Madgavkar, J/f) 

Emperor t/. SuBtvAO. 27 Bom L. R. 1351. 

-S 35 — Offences under Ss. 380 and 457 can be 

separately pitmsked at one trial so as to Justify conse¬ 
cutive sentences — Penal Code, .S'. 71. 

There is nothing in S. 71 of the Indian Penal Code 
that in any way restricts the power of Court under 
S. 35 of the Code of 1923. Therefore separate sen¬ 
tences can be passed unoer S. 35 as amended for an 
offence of housebreaking at night with intent to com¬ 
mit theft under S. 457 of I. P. C., and of theft of orna¬ 
ments from that house under S. 380 of I. P. C. and 
the sentences of imprisonment can be made to run 
one after another. (Newbould and B. B. Ghese, 
Kanchan molla V. Emperor. 41 C. L. J. 563 ; 

88 I. c. 997 : 26 Cr. L. J. 1283 : 

A. I. R. 1925 Cal. 1015. 

-S. 35— Conviction by First Class Magistrate — 

Several offences—Concurrent running of sentences, 
appeal against. 

When an accused is convicted for more offences 
than one, and is sentenced for each offence to a term 
of imprisonment which cannot be appealed against 
and the sentences are to run concurrently no appeal 
lies to the sessions Court on the ground that the sen¬ 
tences taken in aggregate amount to a term which can 
be appealed against. (Richardson and Shamsul Huda, 
J/.) ABDUL JaBBAR v. EmPEROR. 25 C.W. N. 613 : 

66 I. C. 65 (1) : 23 Cr. L. J. 225. 

"■ — S. 35— Manufacture and possession of ex¬ 

cisable article. 

The offence of manufacture of an excisable article 
necessarily includes that of possession and the two 
offences cannot be called “distinct” for the purposes 
of S. 35 of the Criminal Procedure Code. 1 Bom. L. 

R. 344, Foil. (Hallifax, A. J. C.') SHEIKH MUNIR 
V. Emperor. 25 Cr, L. J. 83 : 76 I. C. 19 : 

A, I. R. 1924 Nag. 32. 

-S. 85 (1) —Sentences in different trials cannot 

be ordered to run concurrently. 

Court can order two or more sentences to run con¬ 
currently only when they are passed in the same trial. 
(Sulaiman, J.) DULLI v. EMPEROR. 47 All. 69 • 

L. R. 6 A. (Cr.) 10 : 85 I. C. 714 : 26 Cr. L. J. 570 : 

A. I. R. 1925 All. 305. 

S. 35 (3)— Concurrent non-appealable sen^ 
tences for each—No appeal. 

Where a First Class Magistrate convicts for several 
offences and gives concurrent sentences for each of¬ 
fence which by itself is not appealable, held, that an 
appeal does not lie to the Sessions Judge. (Richard¬ 
son and Huda,// ) Abdul Jabbar Emperor. 

25 C. W. N. 613 : 60 I. C. 65 (1) : 23 Cr. L. J. 226. 

Ss, 35 and Renal Code——Separate sen¬ 
tences. 

The fact that under S. 146 of the I. P. C. the use 
of force or vioUnceisa necessary ingredient of the 
offence of rioting does not render the separate senten¬ 
ces passed on those who actually used force or violence 
illegal. (Newbould and B. B. Gkose^ JJf) Kapil 
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criminal procedure code (V OF 1898). S. 39. 

M^VDAI r . RaPBANI SHF.IKH. 41 C. L. J. 471 ; 

89 I. C. 241 (1) : 26 Cr. I. J. 1297 (1) : 

A. I. R. 1925 Cal. 1038. 

_S. 39_ SPt'fio//y emPo-vered — What is. 

Where a r.overnnient notification empowers second 
class Magistrates of a paiticular locality mentioned in 
a list appended to it, to tiy cases under the Opium Act, 
that meets the reciuirements of S. 3. Opium Act. 
(A'^Iini: and Od.Ccrs, //.) ^p 

PFROK 24 Cr. L. J. 845 : 74 I. C. 9c8 : 

" A. I. R. 1924 Mad 266. 

_.S. 44 — First information report if cnly hear¬ 
say is inadmissible. 

As the first information report can only be used by 

the prosecution for the purpose of corroborating m the 
witness box the person w ho supplied the information 
conta'ned in the document, if the informant himself 
can only speak f.om hearsay, the report cannot be 
used to corroborate such inadmissible evidence of the 
witness. i^AUlul Raoof and Ffonte. J J-) SaJJ-'VN 
Singh 7 > Crown. 7 L L. J. 2;9 : 6 Lah. 437 • 

90 I. C. 14'- '2) : 26 Cr. L. J. 1489 (2) : 
26 pi nj. T.. R. 601 : A. I. R. 1925 Lah. 418. 

-S. 43- Report, 

Report made by any Police Ofricer is not “ Police 
report ” in technical sense. Put “Report” in S. 45 
must state facts which constitute offence. Mere as¬ 
sertion that offence had been comrnitted is not 


enough. {Mnkcriee and Chatteriec. JJ.') NaGFNDKA 

Nath v. EMPEKOR. 51 Cal 402 : 38 c. L. J. 388 : 

81 I. C. 220 ; 25 Cr. L. J. 732 : A. I. R. 1924 Cal. 476. 
_S. ^^—Scope of—No duty to supply informa- 

tion already ktiiAvn to the poltec. 

The provisions of S. 45’ P. Code, are not intend¬ 
ed to be punitive in themselves but are intended to 
facilitate information as to ♦he commission of an 
offence and thereby to facilitate steps being taken in 
the investigation of the same. Where the police are 
already informed of a fact, there is no obligation to 
repeat the information. 4 C. 623, 20 C. 316, 7 43”. 

Ref. {Wazir J/asan, A. J. 

PEROR. 4 TJ. P. L. R. (0. C ) 17: 6. I. C 626: 

8 0. L. J. 590 : 23 Cr. L J. 162. 

_S. 45 -Chaukidar - Dtity to give information 

_ Mere rumours need not be eommunicated to police. 

S. 45 of the Cr. P Code does not make it incum¬ 
bent on the village chaukidar to communicate to the 
officer in charge of the Police Station any rumour of 
any-occurrence prevailing in the village. It is only an 
information which he may himself possess that is to 
be communicated to the officer-in-charge of the pobce- 
station. It is noteworthy that the Amending Act 
i8 of 1023 has substituted the word possess in 
place of the word “obtain” in S. 45 making thereby 
only such information which the informant may 
possess to his own knowledge fit to be communicated 
to the officer-in-charge of the police station \Aul 
wan! Sa!,ay, /.) LACHMI SINGH r. EM PEROR. 

1924 P. H. C. C. 181 : 5 Pat. L. T. 505 . 
81 I. C. 620 : 25 Cr. L J. 972 : A.I.E. 1924 Pat. 691 

-S 46 (l^ (A)—(/nnatural death, meatime ^ 

Wheie the accused did not communicate forthwith 
to the nearest Police Station the accidental death of 
a person, who fell from a tree and died of the fall 
within two days and were charged under S. 45, Cr. P 
Co^^.keld, however unnatural, in the ordinary sense 
of the word, the case of the death might be, it would 
not come within meaning of the word unnatural as 
used in S 45 so as to require to be reported imme¬ 
diately, unless it occurred fairly soon after the cause. 
i^Hallifax. A. J. C.') DOMAR SiNGH J'MPpOR. 

66 I. C. 1001 : 23 Cr. L. J. 846 : A.I.R. 1922 Nag. 87. 


CRIMINAL PROCEDURE CODE (V OF 1898), S. 64. 

_S.46— Custody—Evidence Act, S 27. 

The submission to the custody of a Police Officer 
within the meaning of S. 46 is‘custody’within the 
meaning of S. 27, Evidence Act. (^Teunonand Gkose^ 

//) LEGAL Remembrancer r. I.alit Mohan 
SINGH 49 Cal. 167 : 26 C. W. N. 788 : 62 I. C. 678 : 

22 Cr. L. J. 362 : A. I. R. 1922 Cal. 342. 

54 —Absence of warrant—Does not matter. 
After a complaint is lodged a constable was sent 
after the accused, but he had no warrant with him. 
//eld, he bad sufficient authority under S. 54, Cr. P, 
Code to arrest, on the suspicion of an offence being 
committed. anhaiya Lai, J MahadeO Hai v. 
Emperor. 21 A. L. J. 791 : 9 O. & A. L. R. 9C0 : 

L. R. 4 A. 251 (Cr.) : A. I. R. 1924 All. 201. 

_Ss. 54 and 497— Arrest without warrant — 

Bombay City Police Act, S. 33 —Detention by 
lij(igisty^te—^ExtrdiiitioH Act^ Ss 23 oftd 10 (4)—^ 
Bad 

Where the police arrest a person without warrant 
either under S. 54 U) of the Cr. P. Code or S. 33 (g) 
of the Bombay City Police Act, 1902, and the person so 
arrested is detained by a magistrate under S. 23 of the 
Extradition Act. 1903, it is open to the Magistrate to 
release the arrested person on bail under S 10 (4) of 
the Extradition Act. {A/arten and Fawcett, J J.') 
In re SHIVRAM ShaMBUDAYAL 26 Bom. L. R. 984 : 
87 I. C. 100 : 26 Cr. L. J. 908 : A.I.R. 1925 Bom. 104. 
- Ss. 54, 60 and Q\—Obfeet of—Arrest by police 

— . • • ^ * M a 


without warrant —Production before magistrate— 
Necessity for. 

Though under S. 54 of the Cr. P. Code a Police 
Officer may arrest without warrant in the case of a cog¬ 
nizable offence under S. 60 he is bound without un- 
neces.-.ary delay to take or send the person arrested be¬ 
fore the Magistrate and under S. 61 this must be done 
within 24 hours. The precautions laid down in these 
sections seem designed to secure that within not more 
than 24 hours some Magistrate shall have seisin of 
what >s going on and some knowledge of the nature of 
the charges against the accused* however incomplete 
I the information may be* (Greavrs and Duval% J/.j 
nWARKADAS HaRIDAS V. AMBALAL GaNPATRAM. 

28 C. W. N. 850 r 82 I.C. 131 : 25 Cr. L. J. 1203 : 

A. I. R. 1924 Cal. 893. 

_Ss. 54 and Penal Code, S. 22 S-B—Arrest 

by Pclice Constable without warrant—Resistance— 

Offence. . ^ 

Where a police constable arrests a person and tells 
h’m expressly that he is doing so under a particular 
authority which he claims to have to arrest him, and 
such arrest is resisted, it will be for the prosecution oi> 
a charge under S. 22s B. Indian Penal Code, to esta¬ 
blish that the constable who arrested the person baa 
power to act under the authority he claimed to have. 

It is not sufficient for the prosecution afterwards to 
say that the constable had authority to arr^t under 
some other provision of law. 

SAMI Ml DALI. In re. 47 Mad. 442 ; 19 L.W. 6M : 
34 M. L T. 95 : 81 I. C. 61 : 25 Cr, L. J. 668 ; 
A I. R. 1924 Mad. 555 : 46 M. 1. J. 447. 
_S. 54— Scope — Code does not deal with arrest 

for prevention of critnet. 

The Code is dealing rather with the arrest for cn- 
mes that had been committed than with the arrest for 
the prevention of crimes although there are specific 
in'^tances given permitting the arrest of persoi^ suspec- 
ted of crimes. (,Sch7vabe, C. J., PhilljJ>s, 
Venkatasubba Rao and 

z/. EMPEROR. 4e Mad. 60» : 17 L.W. SW 

73 I. C, 843 * 82 H. I*. T. 358 : 
24 Cr. L. J. 599 : (1928) M. W. H. 486 t 
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CEIMINAL PEOCEDITRE CODE (V OF 1898), S. 54. 

A.I.R. 1923 Mad. 523 (2) : 44 M.L.J. 655 (F. B.). 

-S. 54 —Comptaifit recorded by Magistrate 

sufficient information. 

A complaint of cognizable offence recorded by a 
Magistrate and sent by him to Police for investigation 
and report is sufficient information to justify resort to 
the provisions of S. 54 . {Muilick and Bucknili^ //•) 

Emperor v. Rhola Rhagat. 2 Pat. 379 ; 

4 P. L. T. 521 : 1 Pat. L. R. 248 (Cr.) : 72 I C. 375 : 

24 Cr. L J. 375 : A. I. R. 1923 Pat. 547. 
-S. 54 fl)— Arrest withou: loarrant by con¬ 
stable—Cognizable offence—Reasonable complaint. 

Where a Magistrate after taking down the state¬ 
ment of the complaint acts upon it on a complaint of 
a non-cognizable offence and issues a warrant, there is 
a reasonable conjpiaini of the accused being concer¬ 
ned in a cognizable offence, and a constable is just'fi- 
ed in arresting the accused person without warrant. 
It is not necessary that the complaint must have been 
made by the constable who makes the arrest; it is suffi¬ 
cient if there is a reasonable complaint made by any 
person. {Lindsay, /.) ALEV MaHOMED v. EmPEROR. 

22 Cr.L.J. 758 r 64 I.C. 278 : L.R. 2 A. (Cr.) 109: 

A. I R. 1922 All. 457. 
~ -S. 54 (7) —Bare assertions can't form ma¬ 

terial for person ordering arrests, to form judgment 
—A present liability for apprehension is necessary — 
Lawfully arrested person must be immediately proditc- 
■ed before Magistrate. 

Per IValmsley, J ,—The e.xpressions “credible and 
reasonable” in cl. 7 of S. 54 must refer to the mind of 
the person by whom the information is received and 
mere assertions cannot form the material for the exer¬ 
cise of an independent judgment by such person. 

Per Muker/i, J. —There are two conditions neces¬ 
sary to satisfy the requiiements of S. 54 , cl. 7 . The 
first is one which contemplates either the proof of a 
fact, viz., tne fact of the person having been involved 
in the act or a reasonable complaint or credible infor¬ 
mation or a reasonable suspicion of his being concern¬ 
ed therein. The «econd is that the person is liable 
for such act to be apprehended or detained in custody 
in British India under any law relating to extradition 
or under the Fugitive Offenders’ Act, 1881 or other¬ 
wise. Under the first requisite, the arresting police 
officer has to exercise his own judgment and form his 
own opinion as to whether he should or should not act 
and to enable him to do so he must have the necessary 
facts before him. The circumstances of each parti¬ 
cular case must determine the question as to what is 
reasonable complaint or suspicion ; but at least this 
much is clear that not mere vague surmise or informa¬ 
tion must be the basis thereof but some definite fact 
at least tending to throw suspicion on the arrested 
person. Under the second requisite, what is necessary 
is the existence of the present liability for apprehen¬ 
sion or detention and not a future contingent liability. 
Such liability would be created by the issue of some 
sort of process under the law, though the process may 
not arrive and may not be available for execution. It 
is the duty of the police when all the conditions neces¬ 
sary to fulfil the requirments of S. 54 , cl- 7 are present 
and an arrest is validly and lawfully made, to forth¬ 
with produce the arrested person before a Magistrate. 

Quaere :—Has a Deputy Commissioner of Police as 
a Justice of the Peace in Calcutta, power under the 
Calcutta Police Act to order detention for an unlimi¬ 
ted period ? {Walmsley and Mukerii, JJ.') SUBODH 

Chandra Roy Chaudhry v. Emperor. 

40 c. L. J. 489 : 29 C. W. N. 98 : 85 I. C 913 : 

26 Cr.L.J. 625 : 62 Cal. 319 : A.I.R. 1925 Cal. 278. 

- — —S. 55 —Discharge from custody—Order for 


I CRIMINAL PROCEDURE CODE (V OF 1898), S. 61. 
further detention. 

Where by order, a Magistrate discharges from cus¬ 
tody an accused on the ground of insufficient evidei ce, 
he has no power to direct his further detention in con¬ 
nection with a different matter unless and until he has 
been re-arrested under S. 55 of the Code. {Piggott, 
/.) Rahu V. Emperor. 43 All. I 86 : 

18 A. L. J. 1114 : 22 Cr. L. J. 115 : j9 I.C. 547 : 

L. R. 2 A. (Cr.) 76. 

---S. 55— Forfeiture —Cr. P. Code, S. 91 . 

Surety’s liabLity 10 produce accused to answer one 
charge does not extend to producing the accused to 
answer charges for other offences. {Martineau, J.') 
Mana V. Emperor. A. I. E. 1924 Lah. 622. 

-S 56 (1)— need not shcnu o>der to 

accused with ut oting asked. 

S. 56 (i) does not require a ckaukidar on his own 
initiative to show to the accused an order given to him 
by the officer-in-charge -f the Police Station. {A.>h- 
worth, A. J. C.) UMRAO v. EmPEROR. 86 I. C. 4i:7 : 

26 Cf. L. J. 79o : A. I. R. 192u Ordh 544. 

-S. 59— Powers of a priv.ite person to arrest — 

IVhen can be exercised. 

S. 59 of the Criminal Procedure Code gives the 
powers to a private person to arrest any person, who. 
in his view, commits a non-bailable and cognizable 
I offence. Arrest of the offender by a person in whose 
presence the offence is not committed, is not justified. 
Unless it is proved by the evidence on record that the 
intention of the accused was to prevent the arrest, or 
that the pursuers where lawfully empowered to arrest 
him ; persons stopping them from doing so are not li¬ 
able under S- 225 , Penal Code. {Abtiui Raoof and 
Abdul Qadir, J J.') ALAWAL v. EMPEROR. 

19 P. L. R. 1922 : 64 I. C. 371 : 23 Cr. L. J. 3 : 

4 U. P. L. R. (Lah.) 21 : A. I. R. 1922 Lah. 73. 

-S. 59— "In his view" — Meaning of—Private 

arrest—Mot handing oz>er accused to policeman on the 
■way — Effect. 

The words “in his view” in S. 59 , Cr. P. Code, 
should not be construed too strictly. Where three per¬ 
sons were engaged in stealing toddy, two of them upon 
the tree and another down by below collecting the 
same and he was arrested by private persons, he can 
be said to have committed theft “in their view.” 

The mere fact that on the way to the Police Station 
they met a police constable on duty but the accused 
was not placed in his charge does not constitute un¬ 
necessary de'ay within S. 59 (i). {/frishnan,/.) 
ArUMUGA GoUNDAN, In re. 18 L.W. 818 : 

A. I. R. 1924 Mad. 384. 

-S. 59— "In his view" — Meaning of — Person 

hiding in house— Arrest of. 

The words “in his view” in S .59 mean “in the prese¬ 
nce of” or “within the sight of”.A person who is found 
hiding in the house of another cannot be arrested by a 
private person under S. 59 , as the hiding alone does 
not amount to a non-bailable and cognizable offence. 
{Kul-want Sahay, /.) GOKUL TaTWA v. EmpeROR. 

^ 89 E C. 1030 (2) : 26 Cr. L. J. 1462 (2). 
-Ss. 61, I 67 and 190—Investigation not com¬ 
pleted in 24 hours—Procedure—Cognizance upon re¬ 
port of police—Powers of Magistrate. BholaNATH 
Das V. Emperor. 28 C. W.N. 490 ; 1924 Cal. 614. 

“ Ss. 61, 167— Production before Court. 

The intention of the legislature is that an accused 
person should be brought before a Magistrate compe¬ 
tent to try or to commit with the least delay as possi¬ 
ble, {Mukerjee and Chatterjee, //.) NaGENDRA- 
NATH CHAKRABARTI V. EMPEROR. 

51 Cal. 402 : 38 C.L.J. 388 : 

81 I.C. 220 : 25 Cr. L. J. 732 ; A.I.R. 1924 Cal. 476. 
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-S 70— Summons effected on mother of accus' 

ed is }iot valid. 

Issue of summons effected by seiving upon the 
mother of the accused is not warranted by the Code. 
Uforde, /.) Saw AN SiNGH v. EmPEROR. 

26 P. L. R. 291 : 26 Cr. L. J. 1393 : 
89 I. C. 705 : A. I. R. 1926 Lah. 50. 

- S. 72— Stib-Inspector of Railway Police 

Summons to a Sub-Inspector of Railway Police 
should be served through the Superintendent of Rail 
way Police for the I'istrict, ulwant Sahay, Jf) 

Gauri Shankar v. Collector of muzaffarpur. 

6 P. L. T. 215 : 3 Pat. L. R. (Cr.) 127 : 
87 I.C. 421 : 26 Cr. L. J. 963 : A. I. R. 1925 Pat 653. 
-Ss. 77 and Person not mentioned m 

warrant—Search is illegal. 

Warrant for search and arrest not addressed to any 
particular person with authority to make the search 
and arrest is irregular. A search of the roorn in charge 
of a person not mentioned in the warrant is an irre¬ 
gularity and the accused must be acquitted, {/fan- 
haiya Laf /. C.) EMPEROR r/. SHANKER DAYAL. 

25 0. C. Ill : 24 Cr. L. J. 14 : 71 I. C. 62 : 
9 0. L. J. 667 ; A I. R. 1922 Ondh 224. 
-—S. 77— Warrant — Search warrant issued to 


Thana—Legality of search. 

A search warrant was directed to a certain police 
thana without specifying the name of any officer in 
the station. The station officer endorsed the warrant 
to a police constable who was obstructed in executing 
it. The accused was tried and convicted by the Magis¬ 
trate and the conviction was confirmed on appeal. 
Held, in revision that the objection to the legality of 
the warrant not having been taken either at the time 
of the search or in the Court below and as the accused 
had not shown that they had suffered any prejudice 
from what at the most was a clerical error, there was 
no ground for setting aside the conviction. {Baguley., 

J ) Ma Kin V. Emperor. 3 Bur. L. J. 182 : 

26 Cr. L. J. 845 : 86 I.C. 669 : A I.R. 1924 Rang. 383. 

_-Sb. 87 and 88 — Interest of the absconder only 

in the property can be attached and the property under 
attachment must be freed after his death. 

The property of an absconder against whom pro¬ 
ceedings under Ss 87 and 88 of the Cr. P. Code 

have been taken should be freed from attachment on 

the death of the absconder. With regard to the an¬ 
cestral lands in the Punjab it has been settled that all 
that can be attached in proceeding under Ss. 87 and 88 
of Code is the interest of the absconder and that on 
his death the land must be released in favour of his 

heirs. 18 P. R. 1908 (F. B.) : 52 P. R. 191 S Cr. Appli¬ 
ed. (Atf RossignoU /.) SHAH MAHOMED v. EMPER¬ 
OR. 7 Lab. L.J 640 ; 26 Cr. L. J. 1148 : 88 I. C. 460 : 
26 P.L.R. 395 : 26 P.L.R. 831: A.I R. 1925 Lah. 629. 

_ _S. 87 — Absconder—Person arranging tog^t 

bail in superior Court is not an absconder. 

Action under S. 87 can be taken only when a Court 
has reason to believe that any person against whom a 
w arrant has been issued has absconded or is conceal¬ 
ing himself so that such warrant cannot be executed. 
But a man who files a petition against the order issu¬ 
ing the warrant and lakes steps to procure an order 
of a superior Court that he should be allowed to re¬ 
main on bail after such warrant has been issued, can 
neither be said to be absconding nor concealing him¬ 
self. {ALdul Qadtr, J.) QaMARDIN v. EMPEROR. 

66 P. L. R. 1922; 67 I. C. 726 :23 Cr. L. J. 464 : 

A. I. R. 1922 Lah. 476 (2). 

-Ss.87,69. nO—Substituted service. 

If there was absence of reasonable diligence in at¬ 
tempting to serve, the substituted service is bad. 


(^Prideaux, A. /. C.) JADHO v. MaNIK LaL. 

6 N. L. J 63 : 23 Cr. L. J. 739 : 69 I. C. 627 : 

A. I. R. 1923 Nag. 66 (1). 

-S. 88— Confiscation and Re grant effect of. 

On the absconding of the plaintiff his property was 
confiscated and re-granted to defendant No. i ; held a 
suit for possession of tLe property cannot be maintain¬ 
ed on the mere chance that something which might be 
decided in the Civil Courts might influence the re¬ 
venue authorities in matters in which the decision is 
entirely within their province. {Macleod, C. J. and 
Crump, /.) DaTI'AJI NANA v. NARAYANRAO. 

25 Bom. L R. 228 : A. I. R. 1923 Bom. 198. 

. ■■ I —8. 88 Order refusing to release pr<perty 
from attachment—If rtvtsable. 

The High Court can interfere in revision with an 
Older passed by a Magistrate refusing to release pro¬ 
perty from attachment. {^Shad's Lai, C. JI) SANTA 
SiNGH V. Emperor. 26 Cr. L. j. 82 r 

76 I. C, 18 : A. I. R, 1924 Lah 617. 

-8 . 89 —Sale of property—Applicant can get 

only sale Proceeds. 

Where properly has been sold and subsequently an 
application under S. 89 , Cr.P.Code is made and allow¬ 
ed, the applicant can only get the net proceeds of 
the sale of the property. (^Campbell. Jl) EMPEROR 
V. Fazal Dad. 73 I. C. 269 (L.) t 

24 Cr. L, J. 573 : A. I. R. 1924 Lah. 420. 
_S. 90 —Failure to record reasons is only irrt' 


gularity. ^ . 

In a prosecution under S. 49®* Magis¬ 

trate issued a warrant in the first instance for arrest of 
the abducted woman on the application of the com¬ 
plainant that she would escape, without recording 
reasons for doing so. Held, the omipion of the Magis¬ 
trate to record the reasons for the issue of a warrant 
in the first instance amounted to a mere irregularity 
and not to ai) illegality and persons who forcibly rescu¬ 
ed the woman from the custody of the constable wh 6 
had arrested her under the warrant were guilty. {Gokut 
Prasad, /.) MaHAR SiNGH ?/. EMPEROR. 

18 A. L. J. 1149 : 22 Cr. L. J. Ill : 

59 I. C. 415 : L. R. 2 A. (Cr.) 14, 
-Ss. 90 and 537— Recording reasons-^Previ¬ 
sions only directory. 

Per Curiam (H. R. Chatteriea, J., dissentUnte) 

If a Magistrate under section 90 of the Code of 
Criminal Procedure issued a warrant drawn up in the 
terms of Form VII of Schedule V of the Code, for 
the arrest, of any person as therein specified but does 
not first record his reasons in writing (that is, apart 
from the statement in the warrant) the warrant so- 
issued is valid 38 C. 789 overruled. 

Per Sanderson, C. /. : The words of section 555 of 
the Code of Criminal Procedure are not intended to- 
supersede the provisions of section 90 . The principle 
to be applied in considering whether the provisions of 
a statute or an Act, are imperative or directory is this. 
The Court must look to the subject-matter, consider 
the importance of the provisions that has been dis¬ 
regarded, and the relation of that provision to the 
general object intended to be secured by the Act; and 
upon a r 6 V‘ew of the case in tb^t aspect decide whe¬ 
ther the matter is what is called imperative or only 
directory 3 S C. 789 . Diss from. i^Sanderson, C. J.^ 
Chatterjee, R:chardson,Buckland and Panton, JJ^f 

THE Government of Assam v. Sahebulla. 

27 C. W. N. 857 ; 36 C. L. J. 77 : 76 I. C. 129 • 
24 Cr.L:J. 881 : 61 Cal. 1 : A.I.B. 1924 Cal. 1 (P.B.)- 

_S. 94— Accused is entitled to copy of inquest 

reports in murder case, which report Magistrate can 
call for, if it is not in Court already. 
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In a murder case the accused has a right to a copy 
of the statement made by the witnesses at the inquest 
inquiry. Even if the inquest report is not in Court, 
S. 94 of the Criminal P. C. empowers the Magistrate 
to call for its production by the police. (^Spencer, O. 
C. y.) CHAULET. /n n-. 20 L. W. 746 : 

26 Cr. L J. 426 : 85 I. C. 42 : A. I. R. 1925 M. 424. 

■—Ss. 96 and 97— Search by po/uc—Mode of - 
Obstruction to — Offence. 

In a search by the police there are two stages.—(i) 
The persons whose houses have got to be searched 
have to give reasonable facilities at the bidding of 
the police, (ii) Where no facilities aie given, such 
obstruction is an offence. In this particular case the 
police were driven off and an affray took place. This 
amounted to a gra\ e and wanton disregard of law. 
{Piggoit ai.a Wuiihy J J.) HaRDEO V. EMPEROR. 

L. R. 3 A. 117 (Cr.). 

-S. 99 D —Series of books published—Whole 

series must be lot ked to 

Where the applicant is alleged to have published a 
series of books, the whole series must be looked to, to 
determine whether the passages contained therein are 
seditions. 

An extract in a book, stating that the Rowlatt Act 
was intended “ to suppress once and for all political 
agitation in the country” is a statement known by the 
writer to be false, and made by him with the delibe¬ 
rate intention of promoting disloyalty and hatred as 
also a statement that that Act, a Government measure 
gave to the police full power to harass all innocent 
people. (Mears, C. J., Piggott and A/uker/f, //.) 

BaJnath Kedia V. King Emperor. 86 I. c 55 : 
26 Cr. I. J. 679 . 23 A. I. J. 1 : L. R. 6 A. (Cr.) 65 ; 

47 All. 298 : A. I. R. 1926 All 195 (F. B ). 
-S. 99 D ^High Court can only consider -whe¬ 
ther the document is seditious. 

When an application is made to the High Court 
under S 99 B in respect of a document, the High 
Court is precluded by S. 99 D from considering any 
other point than the question whether in fact the 1 
matters contained in the document were seditious or 
not, and come within the mischief claimed at by S. 124 
A. {A/ears, CJ. Piggott and Mtikerji //■) BaIJ- 
NATH Kedia v. Emperor. 23 A. l. J. 1 : 

86 I. C. 55 : 26 Cr 1. J. 679 : L. R. 6 A. Cr. 65 : 

47 All 298 : A. I. R. 1925 All. 195 (F. B.) 
- S. 103— Discrepancies, 

Two of the witnesses present at the search stated 
that the articles produced, viz.^ silver bank and bana 
w'ere produced from a tind^ but a third witness stated 
that the thid contained a silver bank and made no 
mention of the other articles. No explanation was 
even suggested as to how the other article came to be 
there r Held that the circumstances under which these 
things were produced were not altogether beyond sus¬ 
picion. (^P/orde, y.) SaUDAGAR SinGH v. EMPEROR, 

5 Lah. L. J. 572 : A. I. R. 1923 Lah. 683. 
-S. 103— Search—Independent zuitness. 

Independent witnesses are necessary for valid search. 
{Abdul Qudir, y.) SHER ALI v. EMPEROR. 

68 I. C. 833 ; 23 Cr. L. J. 609 : A. I. E. 1923 Lah. 79. 

•—S. 103— Applicability—Section d^es not apply 
to search under Gambling Act. 

A search conducted after the issue of a warrant 
under Section 5 of Act 3 of 1867 is not a search under 
Chapter VII oi the Cr.P.C,, and S. 103, Cr. P.C, can 
have no application. In the case of searches under 
the Opium Act the provisions of the Cr P. C. have 
been expressly made applicable by S. 16, but Act. 3 
of 1867 contains no corresponding section. {Brasher^ 
y.) Khilinda Ram v. Emperor. 3 lah. 359 : 
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I 23 Cr. L. J. 621 : 68 I. C. 845 : A. I. R. 1922 Lah. 458. 

-S. 103— Densely populated tenon — Witnesses to 

search must be from immediate inanity. 

The provision that the witnesses of the search 
should be inhabitants of the locality is intended to 
operate in favour of the accused and in a densely 
populated town means persons in the immediate vici¬ 
nity {Vouf.g, y.) Ma Htway V. Emperor. 

4 Bur. L. J. 2 : 86 I. C 475 : 26 Cr. L. J. 827 : 

A. I. R. 1926 Rang. 205 (1). 

- S. l03 (1)— JVon-compliance with provisions 

do not vitiate trial. 

The omission to comply with the requirements of 
the law’ laid down in S. 103 (i) of the Cr. P. C. that 
the search must be witnessed by two respectable in¬ 
habitants of the locality would not ipso facto vitiate a 
trial and the conviction of the accused is not illegal, 
if the Court is upon the evidence produced before it, 
convinced of the possession of the accused over the 
incriminating articles in question, {ffwa/a Prasad, J.') 
Debi Das V. Emperor. 2 Pat. L. T. 359. 

--S- 106— Offence inz’olving breach of peace — 

Conviction for as-ault-plection\Campaign-Order legal. 

If the Court binds a person convicted of an assault 
in view of his being a dangerous person, the order is 
legal under Section 106, Cr. P. C. It does not matter 
if the assault is made during election time. {^Sulai- 
man, /.) JaFaR HlSAIN v. E.MPEROR. 

L. R. 4 All. 269 (Cr.) ; 46 All. 105 r 

A. I. R. 1924 All. 306. 

—S. 106— Procedure—Execution of bond to be 
ordered at the time of conviction. 

An order under S. 106 must be passed at the time of 
conviction and passing of sentence. If it is passed at 
a subsequent stage it would be without jurisdiction. 

In case the Magistrate having arrived at a decision 
starts proceedings only subsequently the only proce¬ 
dure open to him is under S.107, Cr. P. Code. CSulai- 
man, /.) RaM ADAIN v EMPEROR. 21 A.L.J. 839 : 

L. R 4 A. 240 (Cr.) : 9 0. & A. L. R. 1085 : 

A.I R. 1924 All. 230. 
— —S. 106— Conviction under S. 323, /. P. (7., 

Order binding over to keep the peace. 

Where a person is convicted under S. 323, I. P. C., 
the accused cannot be bound down to keep the peace 
merely on the ground the parties were on bad terms. 
There must be a further finding that a breach of the 
peace was involved in the occurrence. {Banerii, y.) 
Muhammad Rahim v. Emperor. 89 I. c. 1026 (2) : 

26 Cr, L. J. 1467 (2) : 23 A. L, J. 1053. 

-S. 106— Forum — Procedure. 

Order under this section should be passed by the 
same Magistrate who tried the accused for the princi¬ 
pal offence and not by another Magistrate. {Daniels^ 

y.) Dukhi V. Emperor. 74 I. c. 448 : 

24 Cr. I. J. 784 : A.I.R. 1924 All. 141. 

" ■- S. 106— Procedure — Case referred by second 

class Magistrate—Order passed but trial directed to be 
condueted by second class Magistrate. 

A joint magistrate, to whom a case was referred by 
a second class Magistrate as the latter thought an 
order under S. 106, Cr. P. C. w’as necessary, passed 
the necessary order, but sent the accused for trial 
back to the^ latter. Held^ the order mas wrong, 
{Daniels, y.) D JKHI v. EmpeROR. 74 I, C 448 : 

_24Cr. L. J. 784: A.I.R. 1924 All. 141. 

---S- 106— Offence involving breach of peace — 

S. 323* A • P.C. is such offence—Persem convicted under 
S. 32.3, Penat Code—If can be bound over. 

A person convicted under S. 323 of the Penal Code, 
may be bound over to keep the peace under S. 706 of 

the Cr. P. Code. {Lindsay, y.) ChhaJU v. EmPEROR. 

% 
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19 A. L. J. 856 : 22 Cr. L. J. 668 : 63 I. C. 460 : 

3 U. P. L. R. (A) 173. 

_S. 106— Const iitction — Procecdinss under — 

at lire 0 / , 

Proceedings under Ch. VIII, Cr. P. Code are not in 
the form of a trial nor is the person who is proceeded 
against an accused person who has committed any 
oftence. . C. Chose and Cuming. JJ-) PiNODE 
Behaki Na i H T'. Cmperor. 50 Cal. 985 : 

A. I. R. 1924 Cal. 392. 

- —8. 106— House trespass — Intent to cause 

injury—Breach of the peace if im'olved. 

Trespassing in a man’s house for the purpose of 
causing him injury involves a breach of the peace and 
an order under S. io 6 is legal. (^Martineau^ J.) 
DULLAH V. Emperor. 89 I. C. 1030 (1) : 

26 Cr. L. J. 1462 (1) : A I. R. 1925 Lah. 621 (1). 

-S. 106— Offence inz olvins^ breach of peace — 

Wron^ful confinement is not such offence. 

S. io 6 of the Cr. P. Code can only be applied when 
the person concerned has been convicted of an offence 
involving a breach of the peace. The offence must 
be one of which a breach of the peace is in law a 
necessary ingredient. It cannot be said that a breach 
of the peace is necessarily involved in the commis^on 
of the offence of wrongful confinement. (^Broadzvay, 

/.) Mahommad .Afzal V. Emperor. 

71 I. C. 879 ; 24 Cr. L. J. 271 : A. 1. R. 1924 Lah. 311. 

-S. lOQ—Construction—Offense involving a 

breach of the P'ace—Meaning of. 

The words “offence.. ..peace” in S. io 6 ^ mean an 
offence in which breach of the peace is an ingredient 
and not merely an offejice provoking or likely to lead 
to a breach of the peace. To justify an order under 
S. io 6 the person must have been convicted of the 
offence of criminal intimidation. An order under 
. io 6 cannot be passed on a conviction for an offence 
under S. 143 or 297 of the Penal Code as those 
offences do not necessarily involve the use of force. 
{Mirtineau, /.) ABDULLA V. EMPEROR. 

2 Lah. 279 : 63 I. C. 869 : 22 Cr. L. J. 709. 

-S. 10&—Security to keep the peace—Offence 

involving a breich of the peace—Meaning of — Convic¬ 
tion under Section 342 , I. P. C. — Order under S. 107 , 

Cr. P. Code if legal. r r- -o 

The expression ‘‘other offence** in S. lOo, Cr. P. 
Code, refers to offence ejnsdem generis with the offen¬ 
ces against public trancjuillity and of assault mentioned 
in the section. To attract the operation of S. 106 , Cr. 

P. Code, it is enough if the offence brought home to 

the accused necessarily include* or implies a breach 
of the peace. It is not necessary that apart from the 
offence, ♦here must have ensued a breach of the peace. 

The facts constituting an offence must be looked at, 

for determining whether the case comes with*n S. 106 
or not Wrongful confinement per se is not an offence 
involving a breach of the peace but if the accused is 
found to have violently seized another person, tied his 
hands and wrongfully confined in an open garden, 
security can be ordered under S, 106 , Cr. P. Code. 
{Venkatasuiba Rao. J ) KUPPA RedDIaR* In rc. 

20 L. W. 481 •. 47 Mad. 846 : 811. C. 920 : 
25 Cr. L. J. 1096 : A. I. R. 1924 Mad. 808 : 

47 M. L. J. 232. 

-S, 106_ Finding as to breach not necessary. 

The expression “ Other offences involving a breach 
of the peace ’ would embrace offences ejusdem generis 
with the offences of assau’t and rioting wh.ch are 
specified in the section. It is not necessary that the 
lower Court should record a finding that a breach of 
the peace was involved in order to invest itself with 
power to make an order under S. 106 (i). Where the 
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Judge has recorded his opinion that it is necessary in a 
ca>e to require the convicted persons to execute a 
bond for keeping the peace that is all that the section 
in terms demands. i^SPencer. /.) RAMASWAMI v, 
EMPEROR. 17 L. W. 499 : (1923) M. W. N. 314 

32 M. L. T. (H. C.) 297 : 72 I. C. 615 
24 Cr L. J. 455 ; A. I. R. 1923 Mad. 618 

44 M. L. J. 485. 

-S. 106— Essentials. 

In the absence of a finding that there is a likelihood 
of a breach of the peace, an order under S. io 6 cannot 
be passed. {^Kinkhede. A. J. C.) RaJaRAM v, 
GoviNDA. 25 Cr. L. J. 1064 : 811. C. 888 : 

A. I. R. 1925 Nag. 36. 

——S. 10^—Involve—Meaning of—Order under 
—When proper. 

The word “involve” in S. io 6 , Cr. P. C. connotes 
the inclusion not only of a necessary but also of a prob¬ 
able feature, circumstance, antecedent condition or 
consequence. To justify an order for security there 
must be an express finding that the act committed in¬ 
volved a breach of the peace or an evident intention 
of committing the same or the evidence must be so 
clear as to satisfy the court (without an express finding) 
that such was the case. {Baker, O. J. C.) NaNHA 
V. KaNHAYALAL. 75 I. C. 983 : 25 Cr. L. J. 71 : 

A. I. R. 1924 Nag, 118. 

—S. 106 —Appellate Court — Though trial 


Court not competent to demand security appellate 
Court can demand. 

The power conferred on an appellate Court by 
clause 3 of S. io 6 . Crl P. C. is not limited by the fact 
that the court whose decision is under appeal has no 
power to direct security to be taken. {Prideaux, A. 

I, C ) Hasan Beg v. Emperor. 

19 N. L. R. 154 : 73 I. C. 335 : A. I. R. 1924 Nag. 49. 

_S. 106 — Offetue involving breach of peace — 

Conviction under S. 323 , I.P.C — Attacking in public 

place is such offence- ^ 

Where a person has been convicted of an offence 
under S. 323 , I. P. C. for striking a person with a lathi 
and kicking and cuffing another ata public place, it is 
open to the Court to require the accused to furnish 
security under S. 106 , Cr.P.C, . 9 D.C* 3*^ • 43 SS4i 
2 ^ A. 771 referred to. {Dalai and Simpsons, A. J, C.) 
Emperor v. Sheo Ram. 9 0 & A. L. B. 191: 

72 I. C 79 (2) : 24 Cr. L. J. 319 (2) : 

A. I. R. 1924 Otidh 233. 

_-S. \^^--Security for good behaviour—Refec¬ 
tion of sureties—Grounds for—Right of appeal. 

The rejected sureties in a case of security for keep¬ 
ing the peace or for good behaviour have no locus 
standi to challenge the order. 

Close neighbourhood is not necessary for suretyship. 
But inability to control is a good ground. The nature 
of security required is personal and not of pioperty, 
{Ashzuorih, A. /. C.) EmPEROR v. MaHAMMAD 
BaKSH 26 0. C. 284 : 26 Cr, L. J. 796 : 

81 I. C. 316 ; A. I R. 1924 Oudh 80. 

-S. 106— Construction. 

Preach of the peace implies some offence against 
the public, 8 O. L. J. 318 Foil. {Wazir Hasan, A, /. 

C ) Mahant Durga Bharathi V, Emperor. 

72 I. C. 955 : 24 Cr. L. J. 491: 
A. I. R. 1923 Ovdh 37. 

-S. 106 —Offence involving breach of the peace 

— Assault. 

An offence under S. 325 , I.P.C. involvf« the use of 
criminal force and is, in that sense an assault, but the 
word “assault” as used in S. 106 of the Cr. P. Code 
refers to offence of assault as defined in S. 351 , I.P.C. 
and is made punishable by S. 352 . An offence under 
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S. does not always involve the breach of the peace. 
iLinJsay. J. C.) DUBRI v. EMPEROR. 

71 I. C. 6J1 : 24 Cr. L. J. 227 ; 8 0. L. J. 318. 

-3. 106— Penal Code-~ S. 1491 Order under, 

S. 106 , Cr, P. C. does not lie where accused is convicted 
under sectiott ' 49 , /. P, C, 

The amendment to S. 106 by the Act XVIII of 1923 
has made an order under S 106 impossible where the 
O'lly section under vhich the accused are convicted is 
a section of the Penal Code which is read with S. 149 . 
The amendment is not very happily worded for it 
speaks of an offence punishable under S, 149 . No 
offence is punishablo under S. 149 alone ; there must 
be some substantive offence charged to be read with 
S 140 . Where the accused were convicted under S. 32 ^ 
read with S. 149 , Held, that under S. to 6 . as it now 
stands, an order cannot b. passed against them. {Ada- 
mi and Bucknill, J /.) CHHEDI SINGH v. E.MPEROR. 

26 Cr. L. J. 426 : 6 P.L.T. 330 : 3 Pat 870 : 

85 I. C. 42 : A. I. R. 1925 Pat. 117. 

■ —Ss. 106, 126— Demanding security having a 
certain pecuniary status is fiot unreasonable. 

The provisions of Chapter VIII are not intended to 
punish but to prevent crime and it is not premissible, 
to limit the security or the amount of security to such 
desciiptions that it is perfectly impossible for the 
accused to furnish them, thus rendering it certain 
that they will be committed to jail. The condition* 
that the security should be given to the extent of Ks. 
.500 in the case of the first accused, Rs. 250 in the 
■case of the other accused and that securities asked for 
-should be zemindars owning a certain amount of land 
«or paying certain amount of income tax and living in 
the neighbourhood were held in this case not to be so 
severe that the accused would have such difficulty in 
-obtaining them. Such conditions are common in 
Sind and they are not unreasonable. {fCennedy, J. 
■C. and Aston, A. J. C.) ALLaHDAD v. EmpEROR. 

17 S L. R. 160 : A. I, R. 1924 S nd 120. 
■ —S, 106 (1) and (3) —Appellate Court cannot 

order security—IVhere lowe*" Court cann'd do so. 

Held following 35 C. 434 that the appellate Court, 
cannot exercise the power given by S. 106 ( 3 ), Cr. P. 
Code, where the conviction has not been by a Court 
specified in sub-S. CO- {Newbould and Suhrawardy, 

J/.) Eusafali Ahmed Khairaj v. Emperor. 

24 Cr. L. J. 308 : 72 1. C. 68 : 

A. I. R. 1924 Cal 540 (1.) 

-- —S. 106 (3) —Appellate Court can make an 

■order for security. 

Appellate Court can under S. 106 ( 3 ) make an 
-order for security, though the trial Court had no such 
power under S- 106 (i). {Banerfi, /■') TiLAK RaI 
V. Emperor. 43 All. 372 : 19 A. L. J. 123 : 

22 Cr. L. J. 310 : 60 I. C 998 • L. R. 2 A. (Cr.) 12. 

' ' ■ 'S. 106 (3) —Appellate Court cannot order se¬ 

curity if Inver Court cannot. 

An order under the section by an appellate Court 
in appeal from an order of a second class Magistrate 
is illegal and vires. {Harrison, J.') KaRAM 

Singh v. Emperor. 23 Cr. L, J. 457 : 

67 I. C. 729 ; A. I. R. 1923 Lah. 91. 

- —S. 106 ( 3 ) —Finding as to breach of Peace is 

necessary. 

The apoellate Court is wrong in directing accused 
to enter into a bond under S. 106 , Cr. P. C., when 
there is no finding that any breach of peace occurred. 
29 M. 190 , 37 M. 153 , Ref. (Kumaraswamy Sastry, 
y.) THIRUMALA REDDI, in re. 

30 M. L. T. 348 : A. I. E. 1923 Mad. 133. 

'■—S. 106 (4 )—Appellate Court can demattd secu¬ 
rity though lower Court cannot. 

Q. D.—VOL. I —124 


CR. P. CODE (V or 1898), S. 107--Applicability. 

Though a case is tried by a second class or third 
class Magistrate, the Court of appeal or revision can 
demand security under S. 106 . {Daniels, A J. C.^ 

Lachhmi Narayan V. Emperor. 

22 Cr. L. J. 276 ; 60 I. C. 676 : 23 0. C. 380. 

{^See contra A. I. R. 1923 Lah. 91.] 

-S. 107— 

Appeal. 

Appl cablTty. 

Ba 1 . 

Consent of accused. 

Delegat on of enquiry. 

D scret on of Mag strate. 

D spvte about land. 

Essent alB. 

Ev dence. 

Fresh proceedings. 

Jo nt tr al. 

J’*r sd ct'on. 

Natu re of proceedings. 

Procedure. 

Revs-O". 

Vague information. 

Wrongful Act. 

Appeal. 

-Ss. 107, 118 and 406— Appeal — Order direct¬ 
ing security to be given for good behaviour is appeal- 
able% that directing security to be given for keeping the 
peace is not- 

Order under S. 107 directing security for good be¬ 
haviour to be given can be appealed from under 
S. 406 . But no appeal will Hein proceedings instituted 
under S. 107 read with S. 118 for keeping the peace. 
{Prideaux, A./.C.) ShaMRAO v. EmPEROK. 

19 N. L. R. 160 : 26 Cr L. J. 67 : 75 I. C. 979 : 

A. I. R. 1924 Nag. 60. 

—— -S. 107— Appeal — Bond under S. 107 is given 

to a Court and not to any private party. 

A bond under S. 107 is not given to any particular 
person but to the Court and no private party is enti¬ 
tled to appeal against an order refusing to forfeit it, 
though it is open to the Magistrate to take action in 
revision. {Daniels, A-/. C.) SaRJU z. THAKURAIN 
JAI Raj Kumar. 25 Cr. I. J. 445 : 77 I. C. 733 : 

A I. R. 1925 Oudh 51. 

ApplicabiTty. 

■S. 107-— Applicability — Object is not to bring 
pressure on the party. 

S. 107 only applies to cases in which the right to 
property has not been adjudicated upon. It should 
never be used to bring pressure upon a party to give 
up his rights over a property, {Gokul Prasad, J.) 

Gauri Shankarz/. Emperor.L. R. 2 A.{Ct.) 19. 

-S 107 and 145— Applicability—Breach of 

the peace—Apprehension as to — Procedure. 

A dispute about land which would justify proceed¬ 
ings under S. 145 , Cr. P. Code, does not bar proceed¬ 
ings under S. 107 of that Code. But if the complain¬ 
ant is out of possession and there is no danger of a 
breach of the peace unless he attempts to resume pos¬ 
session, he should be referred to his remedies under 
S. 145 , Cr.P, C'ode, or in the Civil Court and the facts 
that his attempting to resume possession may cause a 
breach of the peace and that his dispossession was 
prima faeie illegal are not sufficient grounds for bind¬ 
ing over the opposite party. 5 N. L. R. 94 , Ref. 
{Prideaux, A^/.C.) DHUMA v. EMPEROR. 

23 Cr. L. J. 567 ■ 68 I. C. 407 : 

A 1. R. 1923 Nag. 54. 
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CR. P. CODE (V OF 1898). S. 107—Applicabil ty. | 

-S. 107— Applicability—Order demanding se¬ 
curity to keep the peace of—Charge of murder — Ac- 
qiiittal—Effect of. 

Where an apprehension of a breach of the peace 
arose out of facts which were undisputed and in con¬ 
nection with those facts a charge of murder was laid 
unsuccessful ly against certain persons and the proceed¬ 
ings aga inst the petitioners were also started under 
S. 107. Cr. P. Code, held, that the proceedings were re¬ 
gular and the order demanding security was valid. 41 
M. 246, Di'l. {A'anhaiya Lai, J. C.) EMPEROR v. 
Gobardhan Singh. 9 0. L. J. 286 : 

4 u. p. L. R. (0. C.) 73 : A. I. R, 1922 Oudh 273. 
-S. 107— Applicability—Initiation of proceed¬ 
ings — Guiding principles. 

S. 107 is essentially one to be directed against indi¬ 
viduals who personally are likely to act in a wrongful 
manner which may probably occasion or who are 
themselves likely to commit a breach of the peace or 
a disturbance of public tranquillity. A vague state¬ 
ment not containing a direct allegation against the in¬ 
dividuals proceeded against cannot form the basis of a 
proceeding under S. 107. A Magistrate cannot keep 
a proceeding under S. 107 pending on the ground that 
such pendency tends to preserve peace. i^Eucknilly 

/. J Grant z/. Emperor. 2 Pat. I. T. 669 : 

64 I. C. 137 : 22 Cr. L. J. 745. 

- Sb. 107 and Applicability—Propriety of 

order under S- 107. 

Where the property was tecorded in the Collector's 
register in the name of the widow after the death of 
her husband in the ab-ence of an objection by the ag¬ 
nates by the Bengal Land Registration Act and wliere 
there was a dispute as to the possession of the property, 
proceedings under S. 107 against the agnates who 
claimed the properties on the ground of survivorship 
w’ere proper especially where there was overvNhelming 
evidence of the widow’s possession An order under 
S. 107 can be passed only when the wrongful acts can 
be proved by overt actions against each of the several 
individuals sought to be bound down. Where, how¬ 
ever, wrongful acts are committed or threatened, to be 
con)mitted jointly by number of individuals and not 
only by some of them, the act is the act of all and 
therefore all of them are liable under S. 107. (Jwala 
Prasad, /.) LACHMI SINGH v EMPEROR. 

1 Pat. L. T. 681 : 69 I. C. 374 : 22 Cr. L. J. 86. 

Bail. 


CB. P. CODE (V OF 1898), 8. 107—Diipute about 

land. 


bound over. 

A Court has got power to act upon a solemn consent 
given before it by the accused person. {IValshyJfy 

Ghariba V. Emperor. 21 A. 1 . j. 881 r 

L R. 8 A. (Cr.) 21 : 10 0. & A. L. R. 11 : 46 All. 109 r 

A. I R. 1924 All. 269. 

. _S. 107 —Consent of cucused—Order on the 

admission of the accused ts illegal. 

Consent to furnish security is no ground to order 
security. In the absence of evidence indicating; 
apprehension of breach of the peace or of some act 
likely to cause breach of the peace on the part of the- 
person concerned, order passed is illegal. {Broadwayy. 
/.) JOTi MALIK V. Emperor. 25 Cr. L. J. 71^: 

81 I. C. 198 : A. I. R. 1925 Lab. 136. 
—— S. 107 —Consent of accused is not a good 


ground. 

The mere statement of a person that he is willing 
to give security is not sufficient ground for taking se¬ 
curity from him for keeping the peace. 24 P. R.. 
iQic : 27 P. R. 1917 (I^r), Foil, {CheviSy J.") KaRAM 

V. Emperor. I- (2) *• 

23 Cr. L.J. 175 (2) (Lab.). 

Delegation of enquiry. 

— S. 107 —Delegation of enquiry—Direction by 


District Magistrate. 

If a District Magistrate thinks it necessary, in order 
to prevent a breach of the peace, to take proceedings 
under S. 107 , Criminal Procedure Code, against the- 
petitioners, he should himself draw up such proceed¬ 
ings and he might then transfer the case to a. 
Subordinate Magistrate for hearing. But he should 
not direct proceedings to be drawn up by a Subordinate- 
Magistrate nor should the Subordinate Magistrate 
draw up proceedings merely because the District 
Magistrate has ordered him to do so. He has full 
power under S. 107 , Criminal Procedure Code, to take 
action under that section when he thinks it is neces¬ 
sary to do so to prevent a breach of the peace. But 
in deriding as to the necessity for action he must come 
to a conclusion of his own accord on the materials 
before him and act accordingly. {Newbould and 
Suhratonrdyy //.) HaNIF SHELKH r. JaBANI MaN- 

DAI 24 Cr. L. J. 367 ‘ 72 I. C. 367 : 

A J -O Hnl 640 


Discretion of Magistrate. 


, _S. 107 (3) and (4 )—Bail when lo be refused. 

Where the proceedings have been instituted against 
a person under S. 107 , it is only in the special circum¬ 
stances referred to in sub-sections ( 3 ) and ( 4 ) of that 
section that the law empowers a magistrate to detain 
a person in custody until the conipletion of the en¬ 
quiry. The sub-section can only be put into operation 
when a Magistrate, who has no powers to proceed 
under sub-stetion (i)of Section 107 is led to believe 
that a person is likely to commit a breach of the peace 
or to disturb the public tranquillity or to do any wrong¬ 
ful act which might possibly occasion a breach of the 
peace or disturbance and cannot, by any other means, 
prevent the possibility of such an occurrence, that he 
with his limited powers can arrest a person and send 
him then to another Magistrate who has got adequate 
powers for dealing with the case 32 C. 80 and 31 M. 
31 S Ref. {Bucknilly /.) WaHARI MaNDER v. EM- 
PEROR. 24 Cr. L. J. 825 : 74 I. C. 857 : 

5 Pat. L. T. 109 : 2 Pat. L. R. 77 (Cr.) : 

A. I. R. 1923 Pat. 627. 

Consent of acevsed. 

S. 107 —Consent of accused—Consent to he 


Ss. 107 and 145 —Discretion of Magistrate 


Breach of pea'-e apprehended—Civil suit pending* ^ 
Where a civil suit is pending for the deterroinatiott 
of the rights of the parties in certain property it is not 
proper to start proceedings under S. I4S Code. 

Proceedings under S. 107 are more appropriate. 
{N P. Chatteriee and Cumingy //.) ALI MOHAM¬ 
MAD V. FaKIRUDDI MUNSHI. 24 C. W. N. 1039 ; 
69 I. C. 643 ; 22 Cr. L. J. 131 : 32 C. L. J. 266. 

Dispute abort land. 

I Ss. 107 and 146— Dispute about land — Seopr^ 

A dispute about land which would justify proceed* 
ings under section 145 does not bar proceedings under 
section 107, but if the complainant is out of possession, 
of the land in dispute and there is no danger of a 
breach of the peace unless he attempts to resume 
possession, he should be referred to his remedies undw 
S. 14S or in the Civil Courts, and the fact that his 
attempting to resume possession may cause a breach 
of the peace and that his dispossession was prima 
facie illegal are not sufficient grounds for binding over 
the opposite party to keep the peace. {Prideauxy A* 

/. C.) Dhuma V * Emperor, 28 Cr. L, J. 667 s 



*973 


CIVIL. CRIMINAL & REVENUE 


1974 ^ 


CR. P. CODE (V OF 1898), S. 107—Dispute about 
land. 

68 I. C. 407 : A. I. R. 1923 Nag. 54, 
-S. 107 —Dispute about land. 

In a dispute regarding property the aid of S. 144 is 
invoked when there U danger to breach of the peace 
and of Sec. 145 when the danger to the peace is to be 
averted at once, {,/wala Prasad ^ /.) RaTAN 

CHAND SaHU V. MOHAN LAT. SaHU. 

A, I. R. 1922 Pat. 228. 

- Ss. 107 and 145 —Dispute about land. 

S. 107 applies to a case of undisputed possession ; 
where the possession is in dispute, proceedings under 
S. 145 should be instituted. (^Jwala Prasad, J.) KALI 
Prasad v. Dhodbai. 62 I. C. 590 : 

22 Cr. L. J. 574 (Pat.) 

Essentials. 

- S. 107 — Essentials—Uttering Anien aloud is 

not sufficient. 

Before demanding security the Court must be 
satisfied that there is apprehension of a breach of 
peace. It is not a sufficient cause to demand security 
that the members of Ahl-i-hadis sect worship with 
other Mahomedans in the same mosque and utter the 
word Amen aloud. (Daniels, A. J. C.) AbduR 

Rahman v. Emperor. 8 0 . L. J. 282: 62 I. c. 830 : 

22 Cr. L J. 590. 

-S. 107— Essentials—Application can be reject¬ 
ed if Court ts satisfied that there is no apprehension. 

If a Magistrate is satisfied after making an enquiry 
himself or through some other agency that the 
apprehension of a breach of the peace complained of 
does not exist, he need not make an order under S. 112 
of the Code and must refuse the application. (Zafar 
AH, y.) ShamaS'UD DIN V Ram Dayal Singh. 

25 Cr. L. J. 89 : 76 I. C. 25 : A. I. R. 1924 Lab. 630. 

Evidence. 

■■ S. 107 — Evidence — Insufficient—Masters and 

servants iointlv tried—Masters discharged but servants 
ordered to provide heavy securities—Order is wrong. 

Where there were old standing feuds between two 
parties which in the course of events developed into a 
very serious and heavy litigation and the Magistrate 
finding no evidence against the masters discharged 
them but assuming a possibility of breach of peace 
ordered their servants to provide heavy securities. 
Held, that the Magistrate’s order was not justified. 
(fValsh. /.) DIN Dayal v. Emperor. 

23 A. L. J. 300 . 87 I. C. 517 : 26 A. L. J. 981: 

A. L. R. 1925 All. 443. 

Fresh proceedings 

- S. 107 — Fresh proceedings — Discharge — 

Another case. 

After the notices were cancelled and the accused 
were discharged, the complainant filed a fresh com¬ 
plaint upon which the Deputy Magistrate recorded the 
statement of the complainant and then passed orders 
for process to issue to the accused. Held, a Court 
which has passed an order of discharge cannot re open 
the same case but there is no bar to a second case 
being instituted ; the order of discharge does not stand 
in the way of such proceedings being taken. There is 
no acquittal but merely a discharge in such a case 
which does not prevent another case being instituted. 
(Lindsay, /.) JASUA v. EMPEROR. 21 A. L. J, 216 : 

71 I. C. 696 ; I. R. 4 A (Cr.) 67 (2) : 

24 Cr. L. J. 223 : A. I, R. 1923 All. 332(2). 

Joint trial. 

■■Ss. 107 and 110 —Joint trial—Members of 
gang—Propriety of evidence against each must be con¬ 
sidered separately. 

Though there is no legal prohibition to try a number 


I CR. P. CODE (V OF 1898), S. 107—Jurisdiction. 

I of persons under S. 107 , Cr. P. Code, it is highly 
unfair and unjust to proceed against them jointly 
unless it is quite clear they form a gang. The case of 
each has to be considered separately and this is not 
likely to be effected if the trial is jc int. (Sulaiman, 

J.) Muhammad Ismail z. Emperor. 

21 A. L. J. 841 : L. R. 4 A. 241 (Cr.) • 

A, I. R. 1924 All. 195. 

- — S. 107— Joint trial. 

A joint trial of two persons, not being contending 
parties, is legal. S. 117 ( 4 ) and not S. 235 , Cr.P. Code, 
applies to the case. (Stuart, J.^ GaNGa PraSAD 
V. Emperor. 25 Cr. L. J, 200 : 76 I. C. 568 : 

A. I. R. 1923 All. 476.. 

— - - Ss. 107 and 239— Joint trial — Conspiracy to 

boycott — Legality—Preliminary order not served cm 
absent accused, but explained in Court — Effect. 

Where a number of persons have joined together to 
boycott a class of people, joint action can be taken 
against all of them under S 107 , Criminal Procedure 
Code, and the proceedings are not vitiated by such 
joint trial. Where the preliminary order could not 
be served on a person as he was absent, but it was 
read to him in Court when he appeared, the require¬ 
ments of law are satisfied. (Prideaux, A. J. C.') 
BaJI RaO, In re. 25 Cr. L. J. 132 : 76 I. C. 228 : 

A. I. R. 1924 Nag. 166. 

Jurisdiction. 

—Ss. 107 and 545— Jurisdiction — Security 
proceedings—Order for Payment of costs. 

S- 545 of the Code of Criminal Procedure cannot 
, possibly apply to a case under S. 107 and an order 
directing the accused persons to pay the costs of the- 
complainant is therefore ultra vires. (Sulaimatt, y.) 

Sheo Prasad Singh v Mahangu Nonia. 

L. R. 5 A. 12 (Cr.) : 77 I. C. 828 : 25 Cr. L. J. 76 : 

A. I. R. 1924 All 694 (2). 

- - S. 107 (2)— Jurisdiction — Security for keep- 

i*^S peace—Person resident of a Pfative State. 

When proceedings are taken under S. 107 before 
the District Magistrate within whose jurisdiction the 
place where the breach of peace is apprehended is 
situate, it is immaterial whether the person informed 
against was or was not within the district at the time 
the notice was issued and there is no error or irregu¬ 
larity in procedure, (Stuart, y.) SheOBRAN DUBE 
V. Emperor. 20 A. L. J. 523 : 67 I. C. 348 : 

L. R. 3 A. 96 (Cr.) : 23 Cr. I. J. 396 : 

A. I. R. 1922 All. 337 (1). 

' -S. \iyi-~-Jurisdiction^Cofnpensation. 

In proceedings under S. 107 an order for compensa¬ 
tion cannot be passed. (Pyves, J.) MaNNU Khan 
V. CHANDI PRASAD. 23 Cr. L. J. 474 : 67 I. C. 828 : 

4 U. P. L. R. (A.) 161 : 20 A. L. J. 624 : 

A. I. R. 1922 All. 321 (2). 

S. 107— Jurisdiction — Ordering a man to- 
leave a village under threat of prosecution is illegal. 

A Magistrate has no authority to order a man to- 
leave any place under threats of being pro.secuted as a 
bad character, (Lindsay, J.') RaM PraSAD v. 

Emperor. _ L R. 2 A. (Cr.) 165. 

“ —-S. 107— Ju*‘isdiction—Temporary residence.. 

Temporary residence is sufficient to give a Magistrate 
jurisdiction to act under this section. (Gokul Prasad,. 
y.) ZiAULLAH Khan v. Emperor. 

22 Cr. L. J. 109 : 59 I. C. 413 : L. R. 1 A (Cr.) 168. 

- Ss. 107 and 143— Jurisdiction — Dispute as to- 

possession of fishery—Proceeding under S. 107 — Re- 
fusal to change into S. 145 . 

Where a dispute likely to lead to a breach of the- 
p eace was over the possession of a fishery, and the 
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CR. P. CODE (V OF 1898), S. 107—Jur sdict.on. 

Magistrate drew up a procee<ling under S. 107 of the 
Cr. P. Code, held, the Magistrate had juiisJiction to j 
proceed under S. 107 of the Cr. P. Code and he having | 
excrcisecl his discretion it was not open to the High 
Court to interfere in revision. 39 Cal. 150, Kef. 
i^li’almsley iJ>rd Oreates, J J AmULYA CHARAN 
SlUCAK AMRtTA LaL xMUK.ERJI. 

24 C. W. N. 107a : 60 LC. 336 : 22 Cr. L. J. 224. 

-S. 107— Jurisdiction—Sessions Judge cannot 

direct institution of proceedings under S, 107 in revi¬ 
sion- r. Codcy S- 43^ 

,\n or-ier refusing to take action under S. T07 cannot 
be reversed l)y the Sessions Judge nor can he direct 
the Magistrate to draw up procee lings under the sec 
tion. {(^reatfcs and Fanton.JJ.) PHANI HHUSHAN 
ROY V. KUNGA PEHXRI HISWAS. 2j Cr. L. .T. 679 : 

81 I.C. 167 : A. I. R. 1925 Cal 262. 
-S. 107 — J nrisdiction. 

It IS only a Chief Presidency or a District Magistrate 
who can take these proceedings wlien either the per- j 
son informed against (he having left the place) or the 
place where a breach of the peace or disturbance is 
apprehended is not within tire local limits of the 
Magistrate’s local jurisdiction. 5 NC L. K. 94, Foil. 
(Prideaur, A. J. C.) DHUMA v, EMPEROR. 

68 I. C. 407 : 23 Cr. L. J. o67 : A I. R. 1923 Nag. 54. 

■' S. 107— Jurisdiction—Order of attachment — 

If les:aL 

In proreedirigs under S. 107, Cr.P. Cdoe. attachment 
of property cannot be ordered. {^Ncave. A. J- C.) KaM 
SaRUP V. Emperor. 25 Cr. L. J. 350 • 77 I. C. 238 ; 

A. I. R. 1924 Oudh 345. 
S. 107— Jurisdiction—Sessions Judge 


can 


snake reference in a proceeding under S. 107 . 

'rhe Sessions Judge has jurisdiction to make refer* 
ence in a p'oceeding under S. 107 , even before the 
applicants have submitted the proceedings to the 
District Magi>tratt, under S. 125 of the Code. 40 A. 
140 , Not Foil; 39 A. 466 , Appr. & Foil. The jurisdiction 
of the District Magistrate under S. 125 of the Code is 
neither appellate nor revisional. The Code has allowed 
an appeal expressly against an order of a Subordinate 
Magistrate directing a party to give security for good 
behaviour. As no such appeal is allowed in a case 
where security is ordered for keeping the peace, the 
District Magistrate’s power is merely confined to exa¬ 
mining the record to satisfy himself whether it was 
any longer necessary to keep the parties under the 
bond. The act is not a judicial act which the District 
Magistrate is called upon to exercise. {,Dalal. A.J.C.) 

Emperor v. Balwant singh. 73 (. c 504 ; 

24 Cr. L. J. 616: A. I. R. 1924 Ondh 241. 

-Ss. 107, 14'’, Jurisdiction—Possession 

given by Civil Court—Crimitial Court cannot re'open 
question. 

The Criminal Court is bound to maintain the auction- 
purchaser in possession of the property purchased by 
him after the passing of a decree by a Civil Court and 
4 he service of the writ of the delivery of possesion. 
The Criminal Court cannot re-open the question of 
possession and investigate it under Ss. 107 , 144 and 145 
of the Cr. P. Code or in an inquiry of an offence under 
the Penal Code. The Magistrate has power under 
S.I 45 , Cr.P. Code, to investigate into the actual service 
of the writ of delivery of possession. But as soon as 
it is proved that the dakhaldhahani has been effected, 
it is his duty to maintain the possession of the auction- 
purchaser. {Jzvala Prasad and Coutts^ J J RAM 

Krishna Singh v. Emperor. 3 Pat. L. T. 335 

23 Cr. L. J. 321 : 66 I. C. 817 
A. I. R. 1922 Pat. 197 (2), 

-S. Jurisdiction — Ferry—New ghat 


;R. P. code (V OF 1898), S. 107—Procedure. 

opened—Dispute about possession. 

A new ghat was opened for the ferry to ply by that 
change of coarse of the river. By the award of the 
arbitrators it was agreed to share equally the tolls. 
Til- Magistrate in proceeding under S. 107 held that 
the proceedings belonged to the second party only, 
who were originally entitled to them on the ground 
that only some of the landlords of the second party 
were party to arbitration proceedings. Ideld, the main 
objection to this order is that, so far as there is any dis¬ 
pute between the parties, it relates to the right of the 
se.'ond parly to take passengers to and from Kaotara, 
and so far as the Magistrate’s order has the effect of 
declaiing that the second party have this right, it is 
without jurisdiction. Raotara is admittedly in Madhi- 
pura sub-division, and the proper tribunal for the 
decision of any question as to the taking of passengers 
by ferry from and to Raotara is the Court of the Sub- 
divisional Magistrate of Madhipura. {Ross, J.) 
Kalan AND Singh Hirde misser. 

A. I. R. 1922 Pat. 219. 
_S. 107— Jurisdiction—Sufficient time to pro¬ 
duce security should be given. 

Persons against whom orders are passed under 
S. 107 must be given sufficient lime to furnish security. 
iDasyjf) maung 'ruN U. V. Emperor. 

4 B"r. L. J. 172 : A. I. R. 192o Rang. 363. 

-* 8 . 107 Jurisdicti nt — Rejection of sureties 

should be made loithiu a reasonable time. 

The Magistrate if he i« not satisfied with the sureties 
tendered should reject them within a reasonable time 
so as to give the accused an opportunity of offering 
fresh sureties. {Das, J ) MaUNG Tun U. v. Em- 
PEROis. 4 Bvr. L J. 172 : A I. R. 1925 Rang. 353. 

S. 107— Jurisdiction—Rejection of security — 


Politics of surety is no ground. 

As lonjj as the security is ample, the Court is bound 
to accept the same without enquiring into the politics 
of the person standing surety. {Das, J MaUNG 
TUN U. V. EMPEROR. 4 Bur. L. J. 172: 

A. I. R. 1925 Rang. 353. 

Nature of proceedings. 

S. 107 —Nature of proceedings—Order refus' 

« 


ing to take action cannot be set aside by superior Court 
— The power is administrative rather than Judicial. 

Section 107 is not intended to give any redress to the 
applicant because without injury there can be no re¬ 
dress while the se'tion contemplates possible injury, 
therefore the order of a Magistrate refusing to take 
action cannot be interfered with, oy a superior court, 
as the power is adminis rative rather than judicial. 
The person complained against is not an accused per¬ 
son. {Kendall, A. J. C.) RAM LaL z'. BaNKATE 

shar Kawan Bahadur Pal Singh. 

11 0 . L. J. 732 : 25 Cr. L. J. 1149 : 28 0. C. 44 i 

81 I. C. 973 • A. I. R. 1925 Oudb 138. 

- S. 107 - Nature of proceedings—Order re- 

auiiing security—Is not a conviction. RAWLINSv. 

ANANTA LaL SaHU. 2 Pat. L. T, 176 : 69 I. C. 905 : 

1921 P. H. C. C. 41. 

Procedure. 

-Ss. 107 . 112 and \Vt—Procedure'-Proceed¬ 
ings under—Mode o* trial—Pe nalty for failure to 

furnish security. . . . 

The provisions of S. 112, Cnmmal Procedure 

Code, ought to be complied with stnclly. In proewd- 
irgs started under Sec. 107 of the Criminal Procedure 
Code, tue enquiry should, as nearly as practicable, be 
in the ,i»anner prescribed for conducting a charge and 
recording evidence in summons cases. The case 
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should not be treated as a warrant case. A final 
order directing that in default of furnishing the requir¬ 
ed security the accused should undergo rigorous im¬ 
prisonment for one year is also altogether illegal. 
(^SulaimaHy /.) UTTAM CHAND SINGH v EMPEKOR. 

L, R. 5 A. (Cr.) 24 : A. I. R. 1924 All. 695. 

-Ss. 107 and 514— Procedure — Proceedings 

under S. 5M instituted within hut comf-letion delayed 
beyond one year—Legalify not affected. 

If proceedings under S. 514 for bieach of conditions 
of a bond to keep peace under S. 107 of the Code are 
instituted within one year from date of the bond, the 
fact that they were not completed within ti>at period, 
will not affect the legality of the proceedings. 
{Lindsay, /.) Uma DUTT z/. EMPEROR. 

68 I. C. 847 : 44 All. 637 : 23 Cr. L. J. 623 : 

20 A. L. J. 693 : A. I. R. 1922 All. 603. 

-S. 107 — Procedure — Security to keep Peace — 

Both sides dangerous—Personal security. 

Where a dispute between two parties may end in a 
riot and both parties are dangerous, both the parties 
must be bound over and if they are landed proprietors, 
their personal secuiity is sufficient. {Stuart, y.) 
Bindraban V. Emperor. 

22 Cr. L J. 701 : 63 I. C. 829 : 3 U. P. L. R. (A\ 185. 

-S. 107— Procedure — Depositions need not be 

read over to witnesses in accused's presence. 

It is not necessary for the deposition to be read over 
to the witness in the presence of the accused in the 
case of an inquiry under S. I 07 . {Newbould and Chose, 
//.) Legal Remembrancer z*. Zafar Raki. 

52 Cal 668 : 89 I. C. 976 ; 26 Cr. L. J. 1456 : 

A. I. R. 1925 Cal. 940. 
-—- 8 . 107— Procedure — Application under — Dis¬ 
missal without taking evidence — Propriety. 

S. 203 does not apply to applications under S. 107 
but every Magistrate possesses inherent power of refu¬ 
sing an application which he finds groundless and if he 
is satisfied that the apprehension of breach of the 
peace does not exist, he can dismiss the application 
without taking evidence. {Zafar AH, /.) SHaMA- 
SUDDIN V. Ram Dayal Singh. 76 I. C. 2j (1) : 

25 Cr. L. J. 89 Cl) : A. I. R. 1924 Lah. 630. 

Revis'on. 

- —S. 107— Perdsion—Revision lies when secu¬ 

rity is ordered on insufficient grounds. 

The High Court seldom interferes in the prelimi¬ 
nary stage^with the discretion of the Magistrate taking 
action under the preventive sections of the Code of 
Criminal Procedure, but it would interfere w'hen the 
materials on which the orders are based are clearly 
insufficient to support the orders passed therein. 
{Newhould and C. C. Chose, IJ ) NAFAR CHAN¬ 
DRA PAL Chaudhury V. Emperor. 

28 C. W. N, 23 : 38 C. L. J. 198 ; 76 I. C. 429 : 

25 Cr. L. J. 189 : A. I. R. 1924 Cal. 114. 

Vag'^e Informat on. 

■ ' —S. 107— Vai. ue information. 

The mere fact, that a dispute exists between two 
rival Zemindars w'ould not justify proceedings being 
taken against all their officers and servants unless 
there are materials to show that they are likely to 
commit any breach of the peace. Information of the 
kind mentioned in section 107 must be of a clear and 
definite kind directly affecting the person against 
whom process is issued, and it should disclose tangi¬ 
ble facts and details ; so that it may afford notice to 
such person, of what he is to come prepared to meet.* 
It may be that some of the persons mentioned in the 
Police report are likely to commit a breach of the 
peace, while others are not likely to do so, but all of 
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thenj must not be lumped up together because they 
are all interested in the dispute. In one sense all the 
members of a Zemindar’s family are interested in a 
dispute relating 10 a property comprised in the Zemin- 
dary but that, by itself, would be no ground for taking 
proceedings against them all. 6 AIL 26 Foil. {Chai- 
terfee and Cuming, J J.') AlNUI>DIN v. EmPEROR. 

24 Cr. I. J. 230 ; 71 I. C. 694 : 

A. I. R. 1922 Cal. 97. 
-S 107— Vague information. 

An order based upon vague evidence dealing in gene¬ 
ralities and not specifying any of the petitioners as 
having any particular cause for hostilities is not justi¬ 
fiable. {Broadway, J.) NlTlANAND j-. CROWN. 

3 lah L. J. 480. 

-Ss. 107 and 112— Vague information — Alle¬ 
gations not specific — Effect. 

Where the allegations a^;ainst the petitioners are 
too v ague and do not give the necessary details which 
are required to inform the petitioners of the accusa¬ 
tion that they have to meet, the Magistrate should not 
call upon the petitioners to show cause why they 
should not be bound down to keep peace. Jaipra- 
kash Lai The Ktng-EmPeror AIL 25 and Nagi 
Reddi /Con-iu R.ddy V. 7'he King Empero>, 4 ! Mad. 
24 ^, Ref. {Ross, J.) Nand Kishore Nath v. 
Emperor. a. I. r. i 922 Pat. 209. 

Wronfgul Act. 

-S. 107— Wrongful Act—Dispute in a market 

place. 

Action may be taken against the disputants under 
107 if the dispute against certain claim to weigh 
grain in a market place is likely 10 cause a breach of 
the peace. {Rafique, J ) MaKBI'L AhmaD?/. Em¬ 
PEROR. 20 A, X. J. 694 : 68 I. C. 836 : 

23 Cr. L. J. 612 : A. I. R. 1922 All 430 (1). 

--S. 107— Wrongful act — Public thrashing. 

Abetment by instigation or c >nspiracy of the 
offence of voluntarily causing hurt is a wrongful act 
and nothing more likely to occasion a breach of the 
peace can be imagined than instigating the infliction 
of a public thrashing. 4 P R Cr. 1912 Diss from ; 64 
P. R. Cr. 1897 and ( 1812 ) 17 W. R. Cr. 54 Dist. 
{Hallifax, A./.C.) BAINES Z'. EmpEROR. 

6 N. L. J. 274 : 67 T. C. 346 1 
23 Cr. L J. 394 : A. I. R 1922 Nag. 180. 

-Ss. 107 and 145— Wrongful Act ■ Propriety 

of order under S. 107 . 

Where the property was recorded in the Collector’s 
register in the name of the widow after the death of 
her husband in the absence of an objection by the 
agnates under the Bengal Land Registration Act and 
where there was a dispute as to the possession of the 
property, proceedings under S. 107 against the agnates 
who claimed the properties on the ground of the sur¬ 
vivorship were proper especially where there was 
overwhelming evidence of the widow’s possession- 
An order under S. 107 can >e passed only when the 
wrongful acts can be proved by overt .actions against 
each of the several individuals sought to be bound 
down. Where, however, wrongful acts are committed’ 
or threatened to be committed jointly by number of 
individuals and not only by some of them, the act is 
the act of all and therefore all of them are liable 
under S. 107 . {jwala Prased /.) LaCHMI SiNGH 
V. Emperor. 69 I. C. 374 : l Pat. L. T. 681 : 

22 Cr. L. J. 86 - 

-S. 108— Prosecution to prove their case. 

The procedure applicable to proceedings under 
S. J 08 is that prescribed for warrant cases except that 
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a charge Weed not be framed. The prosecution has 
to establish the truth of the information and the per- 1 
son against whom an order requiring security for good ' 
behav iour is sought is entitled to keep quiet and ex¬ 
pect prosecution to prove their case. {Shaky C.J. and 
Crump /.) EMPEKOR v. T. K. PlTRl. 47 Bom. 438 : 

2d Bom. L. R. 97 : 78 I. C . 294 
25 Cr. L. J. 160 : A. I. R. 1923 Bom. 256. 

_-Ss. 108 and 397— Applicability of — Sentence 

^f imprisonment—JViihdrawal of securityy 

On ? 3 - 5 *i 72 i the applicant was ordered to furnish 
security for a period of one year under S. lo 8 , Cr. P. 
Code. In default of finding security it was directed that 
he should undergo rigorous imprisonment for the same 
period. The accused furnished the security required 
so that the alternative sentence of rigorous imprison¬ 
ment did not come into operation. On 31 - 7-1921 the 
applicant was convicted of a substantive offence under 
S. 500 , I. P. C. and sentenced to three months’ 
simple imprisonment. He however remained on bail 
until 23 - 11 -J 921 when the bail-bond was cancelled In 
the meanwhile on i 6 -io-’ 2 i the applicant had with¬ 
drawn his security under S. io3, Cr. P. Code, and had 
tbeen committed to prison under that section. Held 
that the substan.ive sentence of three months’impri¬ 
sonment should commence on the date when the bail 
•bond was cancelled, namely, 23 - 11 - 1921 . 30 A. 334 , 
Dist. {DaniclSy A. /. C.) GaNESH SHANKER v. 
Emperor. 25 O. C. 249 : 73 I. c. 321 ; 

24 Cr L. J. 577 : 10 0. L. J. 593 : 

A. I. R. 1923 OudE 56 (2). 

» —-S. 109 —Dependence upon father — Unsatisfac' 

tory account is sufficient ground. 

A person dependant upon his father who earns an 
honest living is not a person who has no'ostensible 
means of subsistence. Where a person, arrested under 
suspicious circumstances gives a wrt'ng name and 
addre-s he fails to give a satisfact-^ry account of him¬ 
self and proceedings against him under S. 109 are per¬ 
fectly justified. 17 A. L. J. 432 , Dist. {Sulaimany J.') 
ABDUL Rashid v. Emperor. 64 I. C. 141: 

22 Cr. L. J. 749. 

S. 109 —Section is often abused. 


It is regrettable that the salutary p’-ovisions of S. 109 , 
Cr. P. Code, are often turned into a sort of an engine 
of oppression upon old convicts who are thrown help¬ 
less upon the world with none to take them in their 
employ or help them to turn out an honest penny for 
their living. The fact that a man does not work or 
that he was convicted previously for bad livelihood 
does not justify a Magistrate, without being satisfied 
from the evidence that since his release he has no os¬ 
tensible means of livelihood, to order him to furnish 
securities for good behaviour. {Cuming and Alukeriiy 
jj.) PiRU V. Emperor. 41 C. L. J. 142 : 

86 I. C. 666 : 26 Cr. L. J. 842 : 

A. I. R. 1926 Cal. 616. 

- S. 109 (a) —Giving false name and then cor^ 

reeling it—If concealing presence. 

Action cannot to be taken under S. 109 {a')y Cr. P. 
Code, in a case where a person who is asked his name 
by the police first gives a wrong name and then corrects 
it and there is nothing else to show he was taking pre¬ 
cautions to conceal his presence, {Sulaimatty y.) 

Sheo Prasad v. Emperor. 21 A. L. J. 847 : 

L. R. 4 A. 237 fCr.) : A. I. R. 1924 All. 202. 

- - S. 109 (a) —Cotitinuous act 7 vith view for 

offence is essential. 

Cl. (a) of S. 109 refers to a continuous act and does 
not apply to a case where there is a momentary effort 
at concealment, to avoid detection or arrest. Passing 
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under a false name or taking precautions to conceal 
one’s presence or identity at a place amounting to a 
continuous course of conduct is what is meant by the 
clause. Moreover, such precautions for the purpose 
of concealment must be taken with a view to commit 
offence. Accused was loitering on a certain road at 3 
A. M. and caught by a constable as he attempted to 
conceal himself. Accused was an old offender. Heldy 
that a mere attempt at concealment on the approach 
of a constable was nothing and an old offender could 
not be expected to face a constable if found at that 
hour of the night. The attempt to conceal himsjelf to 
avoid observation did not bring the accused within the 
mischief of the section 39 Cal. 456 Foil. {Cuming and 
MukerfiyJ/.) PIRU t'. EmPEROR. 41C. L. J. 142: 

86 I. C. 666 . 26 Cr. L. J. 842 : A. I. R. 1925 Cal. 616. 

-S. 109 (b )—Accused saying that he 7vorks as 

cooly in a big city and has no abode does not amount 
to failure to give "satisfactory account". 

The whole object of the latter part of Cl. {b) is to 
enable Magistrate to take action against suspicious 
strangers lurking within their jurisdiction. The ex¬ 
pression “give a satisfactory account of himself” does 
not mean that the person should satisfy the Magistrate 
how he spends his time, but it means that he has to 
satisfactorily account for his presence within the limits 
of the Magistrate’s jurisdiction. It means that if a 
person is present within such limits or is present at a 
place within such limits, to which place he does not 
belong, and there are circumstances justifying a suspi¬ 
cion that he is there not for an innocent purpose, he 
has got to explain his presence. Where the accused’s 
explanation was that he came to the city in question 
about a month and a half before and that he worked 
as a cooly but had no fixed abode, Heldy that If true, 
it was a satisfactory explanation as to his presence 
and the accused must be taken to have given a satis¬ 
factory account of himself. A finding that the accused 
has no work and no place to live in did not mean that 
the accused had not come to the city as he stated to 
work as a cooly or that he did not work as such at 
any time within the period, but was in city for some 
ulterior object. The accused could not be said to 
have failed to give a satisfactory account of himself. 
{Cuming and M ukerf i y J J PIRU v. EMPEROR. 

41 C. L. J. 142 : 86 I. C. 668 : 
26 Cr. L. J. 842 : A.l R. 1925 Gal. 616. 
S. 109 {yf)— Accused not engaged in any work 

^ A A * A 


at time of arrest—Absence of means of living is not 
Pnived. 

The fact, that about the time when the accused 
was arrested he could show no work in which he was 
engaged, does not necessarily mean that he had no 
ostensible means of subsistence. {Cuming and 
Mukeriiy JJ.') PIRU z/. EMPEROR. 

41 C. L. J. 142 : 86 I. C. 666 : 26 Cr. L. J. 842 : 

A I. R. 1925 Cal. 616. 

S. 110—Change--Cl. (a) now includes a habitcal for¬ 
ger and cl. (d) has been made to include the offences 
of kidnapping, abduction and those under chap. 
XII, I. P. Code, and the abetment thereof and the 
attempt thereto. Ed. 
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Habitual offender. 

Jo.nt tr^al. 

Juried ction. 

Notice. 

Offence. 

Period of Security. 

Police records. 

Procedure. 

Rejection of Sureties. 

Revision. 

Appeal. 

' ■ S. 110— Appeal—Power of Appellate Court 
■to enhance the amount of security, 

ffeld, that a Court seized of a case under S. no of 
the Cr. P. Code in appeal was not competent to en¬ 
hance the amount of security demanded by the Trial 
•Court. {Darnels, /. C.) RAMESHWAR BaKSH SINGH 

V. Emperor. 24 o. c. 286 : 9 o, L. J. 28 : 

64 I. C. 286 : 22 Cr. L. J. 766 : 

A. I. R. 1923 Oudh 44 (2). 

Appellate Court. 

-Ss. 110 and 423— Appellate Court — Powers 

■of, to enhance security. 

Any accused in a badmashi case who is able to pro¬ 
duce a large number of defence witnesses is not 
necessarily entitled to a discharge. Although the 
word “ alter” in section 423 (c) literally includes an 
■ alteration which increases the severity of the order, 
still the whole tenor of the section is that the appel- 
■late Court can make any necessary alteration in the 
terms of the order of the Court below but it has no 
.power to increase the severity of the penalty imposed 
by the trial Court. Under section 423 imprisonment 
follows automatically on failure to furnish the security. 
-Such a result cannot be within the intention of the 
Legislature. {Daniels, /. C ") RaMESHWAR BakSH 
Singh v. Emperor. 9 0 . L. J. 28 : 64 I. C. 286: 

22 Cr. L. J 766 : 24 0. C, 286 : 

A. I. R. 1923 Oudh 44 (2). 

Applicability and Scope of. 

-S. 110— Applicability —” Dacoit ” does not 

come under S, no— Person guilty of definite offence — 
■Preventive section.^ do not apply. 

S. no does not provide for any person being called 
■upon to furnish security on the ground that he was by 
habit a dacoit and belonged to a gang of dacoits. 
Being a member of a gang of dacoits is a definite 
-offence defined and punishable under the Penal 
Code and it cannot be permitted that instead of 
■of the specific charge being tried in a proper Court on 
a proper evidence, the person should be indirectly 
punished by proceedings under the preventive sections. 
■{Muher/i, y.) RaM PRASAD z/. EMPEROR. 

23 A. L. J. 18 : L. R. 6 A. (Cr.) 45 : 86 I. C. 282 • 
26 Cr. L. J. 746 : A. 1. R. 1925 All. 230. 
———S. 110— Applicability—Duty of Court—Rival 
■factions. 

Where there are two parties equally dangerous in a 
village, it is not proper to bind one party without 
binding the other. {Stuart, J.) BINDRaB.an v. 
Emperor. 1. R 2 A. (Cr.) 112 . 

- . —S. Applicability and scope of—Powers 

when to be exercised. 

The powers under S. no, Cr.P. Code, should be exer¬ 
cised only where the evidence is very clear and precise. 
It was never intended by the Legislature to provide a 
means of punishment by enactment of S. no. {Abdul 
■Jtaoof, y.) JAGAT SiNGH v. THE CROWN. 

2 lah, L. J. 237 : 68 I. C. 43 ; 23 Cr. L. J, 607. 

"S. 110— Applicability and scope — Sufficient 
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evidence not forthcoming. 

Proceedings under S. no do not enable the Police to 
send a person to jail where sufficient evidence is not 
produced to prosecute him for any specific offence. 
{Abdul Raoof, /.) HaRNAM DaS v. EmpekOR. 

60 I. C. 669 (Xah.) : 22 Cr. L. J. 269. 

--—S. 110— Applicability and scope —Badmashi 

sections are not intended to kelp Police to detain per¬ 
sons against v-hom a definite charge has failed. 

Every High Court always looks with grave suspi¬ 
cion on cases in which proceedings are started against 
an accused, because the Police have failed to procure 
evidence against him on a charge of substantive 
offence. The Badmashi sections were not intended for 
furnishing the police with the means of detaining per¬ 
sons against whom a definite charge had been made 
but has broken down. {Daniels, J. C.) BHaGVaT 
Prasad z/. Emperor. 9 0. L. J. 57 : 

65 I. C. 651 : 23 Cr. L, J. 119 : 
24 0. C. 317 : A. I. R. 1922 Oudh 26. 

——-S. 110— Applicability—Burma Opium Law 

Amendment Act {VII of 1909 ). 

The effect of S. 3 , Burma Opium Law Amendment 
Act is to introduce an additional ground on which 
S. no of the Code can be applied. {May Oung, J.') 

Emperor v nga Kyang. 

2 Rang. 61 : 3 Bur. L. J. 17 : 81 I, C. 546 .• 
25 Cr. L. J. 930 : A. I. R. 1924 Rang. 244. 

Defence. 

■ -S. 110— Defetue — Discrediting witnesses — 

Grounds for. 

The fact that witnesses called for the defence in 
proceedings under S. 110 were caste fellows of the 
accused and had come forward from distant villages 
to give evidence voluntarily without being summoned, 
is no adequate ground for discrediting their evidence. 

{Piggoti,/.) Rahu t'. Emperor. 

18 A. L. J. 1114 ; 69 I. C. 547 : 43 A. 186 : 
22 Cr. L. J. 115 : L. R. 2 A. (Cr.) 76. 

Detention in jail. 

-S. 110— Detention in fail. 

A Magistrate should not detain a person under 
S. 110 unless he has the information upon which he 
can make the order required by S. 112 . 10 A.L.J. 351 , 
Appr. {(Valsh, /.) RaJBANSI v. EmPEROR. 

42 All. 646 : 18 A. L. J. 673 ; 60 I. C. 420 : 
22 Cr. L. J. 228 : L. R. 1 A. (Cr.) 182. 

Evidence. 

-S. 110— Evidence of substantive offence is not 

necessarily inadmissible. 

Evidence going to show that a substantive offence 
had been committed, or evidence which might possi¬ 
bly form the basis of a charge of a substantive offence 
need not necessarily be excluded in proceedings under 
S. no and can form the basis of an order under S. 112 
and a finding under S. 118 . A, I. R. 1925 All. 250 
Expl. {Boys aiul Banerfi //.) BUDHAN v. EMPEROR. 

47 A. 733 : 23 A. L. J 607 : 

L. R. 6 A. (Or.) 129 : 26 Or. L. J. 1130 : 

?.® A’ 694. 

S. 110— Evidence of allegations against accus' 
ed made in case in which he was acquitted is admissi¬ 
ble. 

The fact that the accused person has been acquit¬ 
ted of a particular charge may diminish in many 
cases, and may even destroy wholly the value of the 
evidence as to the allegations made against the accus¬ 
ed in the case in which he was acquitted, but does 
not render it inadmissible, {Boys and Banerfi, JJ.') 

Budhan V. Emperor. 47 a. 733. 
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23 A. L. J. 507 : 26 Cr. L. J. 1130 : 

L R. 6 A. (Cr.) 129 : 88 I. C. 362 : 

A I. B. 1926 All. 694, 

__f,, 110 —Ki iih-r.cc—Charge of being habitual 

rabbet — Accused gatheritig bad characters tn his house 

IS not tt! itu-lf relevaut. . . , ^ r 

When the charge against the accused is that of 
being a habitual robber, the facis that the accused 
fathered bad characters at his house does not go far 
enough to be in itself relevant. It would be necessary 
to'^how- that these bad characters were robbers, or 
were gathered there for the purpose of robbery or 
theft {Boys and Baner/i, J J •) lU DHaN v. 
FM i vROR 47 A. 733 : 23 A. L. J. 507 : 

EMltKOR. ^ 6 A.(Cr.) 129 : 26 Cr. I. J. 1130 : 

88 I. C. 362 : A. I. R. 1925 All. 694. 

__S. WO — Br idence. 

Although the trying Magistrate cannot use the infor 

mation w hich he possesses as regards the acc'used as 

evidence in the case yet he can use it as a check to 
test the nature of the evidence with which he has to 
df-al {Wahh.J.^ KMPFUOR t/. DaBUARI SlNGH. 

deal. ''45 A. 749 :A. I.B. 19S4 All. 4ol 

_S 110 —idem e — Evidence insuffi cicut. 

Fvidence showing that the applicant took part in a 
dacoity. that he was actually arrested in connection 
with the dacoity but the police considered the evidence 
against him of so little value, that he was released 
under S. i6q of Cr. P. Code, without even being placed 
before the Court, is totally insufficient for binding the 
accused over on a charge of being a bad character. 

y.) ^ 

25 Cr. L. J 45 : A. 1. R. 1924 All. 142 
_s, 110— Evideii:c—Fnvate ejiguiry by the 


Magistrate — Effect. . 

Wheie the evidence for the prosecution is partly 
inadmissible, partly inconclusive and hearsay, vague 
and unsubstantial and there is nothing defimie proved 
against them and no evidence called against them 
from their own village, but there are a number of per¬ 
sons of good character and position fiom their village 
itself and from the neighbouring villages who speak 
well of these men, while nobody has beet able to 
suggest that they have got resources for living as they 
do live, without support from theft or bad means of 
livelihood. //cA/, that it would be unfair to brand 
these men as bad cliaracters upon this evidence. No 
doubt a Magistrate is compelled in the performance ot 
his duties to make private enquiries as tc the charac¬ 
ter of his neighbourhood and as to the persons 
reputed to be of bad character and be likelv 
to cause trouble. These enquiries aie necessary 
to an exerutive officer having to inform 
self of the natuie of the population con-mitted 
to his charge but where it is shown, that the 
Magistrate h< s allowed actual information hi vitn m 
to influence his judgment in a judicial decision against 
particular individuals brought before him by piocess 
of law, his order would be quashed as I eirg vitiated 
by the admission of such information. {IVolsh, J.) 

ASHiz Al t 7t. Emperor. „ « t t pqq 

21 A. L. J. 513 : 73 I. C. 337 : 24 Cr. L. J- 593 : 

L. E. 4 A. (Cr.) 126 : A. I- R. 1923 All 596. 

_S. 110— Evidence—Evidence of suspicion is 

not sufficient for passing order. 

Evidence as to the accused having been suspected 
in particular cases is clearly not evidence on the basis 
of which any person could be bound over, yet when 
evidence of general repute has been given, the fact 
that the accused have been suspected in a large num¬ 
ber of cases may be admissible as corroboration. 
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Conversely the fact that the accused had never beei> 
suspected in any case might tend to weaken the evi¬ 
dence of general repute. {Daniels, J.') GUDR 1 « 
KHATIK V. EMPEPOR. a. I. R. 1923 AU. 595. 

--Ss. 110 and 439— Evidence — Proceedings un¬ 
der—Several act Used-Legality of - Evidi nee of friends 
and relations—Value of — Evidence—Duty of High 
Court to consider. 

The proceedings under S. i lO, Cr. P. Code, against a 
paiticuUi individual, evidence should be confined to- 
his case alone unless the c«se is that he has a confe- 
deiate or partner lo whom all the evidence is equally; 
applicable. Where witnesses voluntarily come forward' 
as friends or associates of the accu'-ed and give evi¬ 
dence it ought not to be brushed aside unless the wb* 
nesses are disciediled as regards their good faith and 
honesty. Evidence of geneial repute by persons having 
no personal knowledge of t^'e accused is insufficient. 

It is open ‘o a District Magistrate to lay down rules 
for the guidance of his subordinates so as not lo allow 
an uni.ecessaiily large number of witnesses to be exa* 
mined. In levision the High Court wou»d weigh the 
evidence and see whether the ca^e has been considered 
from the point of view of the accused and if thi evi*- 
dence for the defence is equally gcc d as that of the 
prosecution, the H gh Couit would quash the convic¬ 
tion. Mere repetitions unaccompanied by direct evi¬ 
dence personally aflectiig each accused or accom¬ 
panied by direct evidence which is worthless and 
incredible is insufficient in a case under S. i lo, Cr. P. 
Code. (H’alsh. y.) ANGNOO SlNCH 2 ' EMPrpOR. 

L. R. 3 A. (Cr.) 149 : 20 A. I. J. 881 : 71 I C. 865 r 
45 A. 1C9 : 24 Cr. L. J. 2;7 : A. 1. B. I9f3 /ll. 36. 

-S. lie — Eitdence^ Defence titdtnce. 'uhetr 

should not be disi f cdi ted. 

The fact ♦hat a large nurrber of defenre wilresses- 
are caste fellows of the accusid, that they cm e volun¬ 
tarily w ithr ut sunin ons from villages several miles 
from the village of the accused and that they admit 
that they have come forward because they regard the 
accused as head of iheir brotl erhcod, is not sufficient 
to disciedit their evidence. {Piggott, J.) KaHUv. 
EMPFROR. 43 A. U 6 : 22 (r L. J. 115 r 

59 I. C. 547 : L R. 2 A. (Cr.) 76 ; 38 A. L. J. 1134. 
_—Sg. 110 ard 118— Evidence—Cerrebi'ration of 


an afpreever's t7 idt tice. 

Relationship of a person with another bound down 
under S. i ibis not a sufficient coiiol oiatitm of an 
appiover’s evidence against the foimer in a picceedirg 
under S iio. KTium-n and Chosh, JJ.') rcrRAt 
RaI r. EmpFROR. 22 ir. T . j. 486 : 

62 I.C. 182 (f el,). 

_— S. lie— F.V'dence^Strong and universal m- 

dtiiceof rt Pute is necessat y for the Cl der. 

In abstr ce of slrcrg t\iderce of rtpu'e which is cf 
univeI^al kind, oiciei under S, i lO sht ulc* rt i be pass¬ 
ed. Evidence of an avowed enem> cannot be worth 
very much {Scoti-Sninh* J ') ^ A11 Ml HA^ MAD 

Khan: E^•PEkCR. 81 I. C. 844 ; 25 Cl I. J.808 : 

A. I. R. 1925 lab. 166. 

_S. WO—Eiidence—Association with persons. 

ot ban chataitir—J P . C .. *5- ^57- 

The evidence against the pelitic ner consistec of the 
statements of a Sub-lnspe'tor ofPeliee.a Safed-Poshy 
a some 2 cmlat dai s oi one Fazal who 

stated that the petiiiorer was a habitual thief, that he 
associated with person' of 1 ad character. In 1922 the 
petitioner was 'suspected on ihiee occasiens nndtr 
S 457 , Penal Code, and cn two of these occasions 
l.is house was searched. It was, however, admitted 
that though the petitioner’s house was searched on two 
occasions no stolen property was ever found in his house- 
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and as to his having been suspected of having committ¬ 
ed an offence under S. 437 , the petitioner was 
never criminally prosecuted and no written complaints 
were ever made to the police against him. Fazal was 
adinitledly not on good terms with the petitioner. The 
petitioner had produced 17 witneses of respectable 
position who testified to the petitioner’s good character 
and deposed to the fact that he was not a habitual 
thief Ly reputation. Held^ that the evidence on the 
record is not sufficient to justify action being taken 
against him under S. 110 . Sagar, J.') 

Abdullah v. Emperor. 76 i. c. 1034 : 

A. I. R. 1923 Lah. 419. 

-S. no— Evidence—Security shouid not be 

ordered jvhere evidence on both sides equal. 

Wheie there is a large volume of evidence in favour 
of the accused which was as good as, if not better 
than that of the prosecution, there is no ground for 
ordering security under S. no, Cr. P. Code. {Scott- 
Smith, J.) Krishna v. The Crown. 

4 lah. L. J. 531. 

-——S. 110— Evidence — Number of reliable wit¬ 
nesses deposing in accused's favour^Accused should be 
acquitted. 

Where a number of witnesses who are considered, 
to be respectable and reliable by the Court have depos¬ 
ed that the accused are men of good character, this 
is quite sufficient to entitle them to an acquittal. 
{Dalai, J. C.') Bahadur v. Emperor 

27 0. C. 327 : 86 I. C, 370 : 26 Cr. t. J. 830 : 

A. I. R. 1925 Oudh 601. 

~ no Evidence—What people say generally 
of the man is evidence of general repute. 

“ Evidence of general repute” means, with reference 
to a man's character, evidence as to his general charac¬ 
ter founded on the general opinion of the neigh¬ 
bourhood in which heli\es. Such evidence need not 
show that such general opinion is based on the per¬ 
sonal knowledge of the man by his neighbours generally 
nor that such general opinion has been publicly ex¬ 
pressed by the neighbours. If a witness is asked what 
the man’s character is, and he were to say that in the 
general opinion of the man’s neighbours the man is an 
habitual thief, that statement Ls ‘evidence of general 
repute,* and if he were to say that he did not know 
what the neighbours in general thought of the man, but 
his opinion was that the man was an habitual thief, 
that also w’ould be admissible as evidence of the man's 
character. Evidence of what is generally said of a 
man by his neighbours is a direct evidence of the fact 
in issue. 5 O. C. 203 and 10 O. C. 132 , Foil. Admissibi¬ 
lity of a witness’s answer depends upon the substance 
of it, not upon its form. The real test is whether the 
answer shows what is the general reputation of the 
man in question, and the opinion given by the witness 
need not be the opinion of the entire community but it 
must at least give the opinion of a considerable number 
of persons and not be merely a repetition of w'hat one 
or two persons have said to the witness. {Gokaran 

Nath, A. J. C.) Kewal Kishore t'. Emperor. 

12 0. L. J. 413 : 89 I. C. 147 : 26 Cr. L. J. 1283 : 

A. I. R. 1925 Oudh 473. 

S. 110— Evidence—Prosecutiem witnesses on 
hostile terms with accused—Conviction on the strength 
of suck witnesses is improper. 

Where the prosecution witnesses were mostly enemies 
of the accused and they were men of influence so as 
to procure a large number of people to speak as to the 
general bad character of the accused, held, the 
accused should not be convicted on such evidence 
especially when there was a large number of persons 
who deposed to his good character. {Dalai, A. /, C.) 

Q. D* —VOL. I—125 


CRIMINAL PROCEDURE CODE, S. 110—Evidence. 

Gur Dayal V. Emperor. 26 Cr. L. J. 99 : 

83 I. C. 659 : A. I. R. 1925 Ordh 277. 

-S. 110 — Eviaence—Order based on vague 

statements — Legality. 

The prosecution evidence in a case under S. 110 , CT. 
P. Code, consisted of witnesses who said that accord¬ 
ing to the opinion of the neighbourhood, the accused 
was a thief and dacoit. In the absence of details, 
held, the evidence was too vague to base an order 
under S. no, Cr. P. Code. {Dalai, A.y.C.) RaGHU 
Datt Emperor. 9 0. & a. L. R. 617 : 

74 I. C. 635 : 24 Cr. L. J. 791 (Ondh): 

A. I. E. 1924 Ovdh 187. 

S. llO Evidence of specific instances wherein 
accused was suspected is good for corroboration. 

Evidence of instances in which the accused has 
been suspected is certainly not evidence of general 
repute. But when independent evidence of the accus¬ 
ed s reputation has been given, evidence that he has 
been suspected in a number of instances may be 
admissible as corroboration. 23 O C. 371 , Foil. 
{Daniels, A. J. C.) SaNKU v. EmPEROR 
9 0. & A. L. R. 269 ; 73 I. C. 352 : 24 Or. L. J. 608 ; 

A. I. R. 1924 Oudh 112. 
IlO and 125 — Evidence—.Sureties — Near- 
say evidence of repute^Admissibility. 

In the case of persons standing su/eties for a person 
charged under S. no, Cr. P. Code hearsay evidence as 
to general repute is not admissible. {PVazir Hasan. 

A. J. c.) Sheopal V. Emperor. 9 0 . L. J. 353 : 

68 I. c. 969 : 23 Cr. I. J. 639 : 4 U. P. L. R. (0.) 2 • 

« ^ . A. I. R. 1922 Oudh 227. 

— ^ S. 110 —Evidence must not be vague and 

general. 

Evidence to prove the charge against the accused 
under S- no, cJs. (,< 2 ) (i) and (/") should not be vague, 
general and of hearsay character. {Jwala Prasad, /.) 

Deodhari Panday V. King Emperor. 

1925 P. H. C. 0. 6 : 86 I. C. 274 : 26 Cr. L. J. 738 = 

6 Pat. L. T. 810 : A. I. R. 1925 Pat. 131. 

--Ss. 110 (a) and (f), 117 and \1%—Evidence 

Nature of—Evidence of repute—Evidence of good 
character adduced by accused—Duty of Court. 

To prove a charge under S. no, clause (a) of the 
Code of Criminal Procedure, with which the 
petitioners were charged in the present case, it 
, IS necessary to keep in mind that such evidence 
must be specific and must relate to particular 
instances within the knowledge of the wit¬ 
nesses. Mere belief and information without reference 
to acts and instances which have induced the witnesses 
CO form the opinion can hardly be regarded as evidence 
of repute within the meaning of S. 117 ( 3 ) of the Code, 
ine evidence must be of persons who are acquainted 
with the accused and live in the neighbourhood and 
are themselves aware of the accused’s reputation. It 
must be an opinion formed by the witnesses from speci¬ 
fic cases coming to their knowledge and not merely 
trom reports or rumours received from others. For 
instance, where a witness says that to his knowledge a 
ceHain pereon is a thief or a housebreaker by habit 
and on being pressed to give the source of his know¬ 
ledge, he merely says that there is a rumour to such 
ettect or that he heard it from the villagers generally 
without being able to name any one of them, such evi- 
aence IS not admissible in law. Where in a proceeding 
under S. no, Cr.P. Code, the accused person is able to 
produce witnesses on his behalf to speak of his good 
character, the Court ought to pay particular attention 
to such evidence and to give substantial reason for not 
believing such evidence before it makes an order un¬ 
der b. 118 . {Kulwant Sahay, /.) RaMLAGAN AHIR 
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E>tPF,ROR. 5 Pat. L. T. 166 : 2 Pat. L. 

25 Cr. L. J. 985 : 81 I. C. 633 : A. I R. 1924 ^t. 500. 
_.—S. 110— Evififucf— Suspicion — It suffictent-^ 

Evidence (IS to good character—Powers under to be 

exercised cautiously. . 

Mere suspicion is not sufticient to bind a man doun 

to be of good behaviour under S. 110 , Cr. P. 

The evidence ought to be of such a nature as to lead 
to a reasonable and definite ground for concluding that 
the petitioner is a habitual offender. Wh^e the person 
is able to produce witnesses on his behalf to speak of 
his good character, the Court should not disbelieve the 
same unless there are substantial reasons for doing so. 

The powers under the section should be exercised with 
extreme caution and with very great discretion. 

-.oant Sahay, /.) .-VMJAD AI,I v. EMPEROR. 

5 Pat. L. 1. 129 ■ 2 Pat. L. R. 79 (Cr.) . 

25 Cr L J. 35 ■. 75 I. C. 723 : A. I. R. 1924 Pat. 498. 

_s llO^Evidenee—Genernl reputattjn among 

inhabitants of accused's place of residence is not eonclu- 

'"a’ man’s general reputation is 

he bears in the place in which he lives ainong the in 

habitants of that place. Though this 
be accepted as correct in the great majority of cases 

it can hardly be recognised as 

possible for a cunning rogue to conceal his real cha 
ract-r from his immediate neighbours. (^Carr ana 
Godfrey, jja Emperor-^. Po \TN -gg . 

2 Rang. 686 : 4 Bur. L. J. 6 : 85 I. C. 3b8 . 

26 Cr L. J. 528 : A. I. R. 1925 Rang. 174. 

_s wa—Evidence—No consideration a$ “> ac¬ 
cused’s heinf restrained by more rigorous police vigi- 

''''ThougT/thVMagistrate should take Ptepamions 
possible before ordering security to furnished if 
t^he evidence actually taken is sufficient to prove that 
Jhraccused is a fit Won ^e placed on security 

that is all that the law requires. The Magistrate 
should not consider whether the police and 
authorities could not ensure good behaviour on ti e 
part of the accused if the> exerted ) 

executing their duties. (Car-x //) 

EMPEROR^n^ PO ^ ^ ^ ^ ggg J 

A I. R 192d Rang. 174. 

_S 110—” meaning of— 

Witnesses not tmmediatt ncighbonrs-Evidence is not 

It is not possible to set any definite bounds to the 
meaning of the term ‘place’. The 

sariiv vary with the circumstances of the case. It 
cannot rightly be restricted to the group of houses in 
which the accused happens to reside however small 
that may be. Nor is it right to discard the evidence 
of witnesses who speak to the reputation of the accus¬ 
ed merely because they are not his immediate neigh 

hours. What the Court has to do is to satisfy itse f 
that the evidence of the witnesses 'rue, and if it is 

satisfied on this point, then it is entitled to accept tne 
evidence. Where a witness lives at a considerable dis- 
tance from the person of whose reputation he speaks, 
the Court should, of course, require how he came by 
that knowledge and should take his answer consi- 
deration in framing its estimate of 

evidence. (^Carr and Godfrey, JJ-^ EMPEROR 

„ Po Yin 2 Rang. 686 : 4 Bur. L. J 6 : 

85 I. C. 368 1 28 Cr. L. J. 528 : 
A. I. R. 1923 Rang. 174. 

_ .8 110_ Evidence-General repute—Evidence 

of police aiui headman-Efot sufficient in general but 
acting on such evidence is not illegal. 


CRIMINAL procedure CODE, S. 110—Habitual 
Offender. 

It is better to satisfy on mere evidence than supplied 
by the police and the village authorities before taking 
certain action against a man as a habitual offender. 
But it is not rule of law and the Judge is at liberty to 
decide the sufficiency of evidence. {MayOung,/.) 

NG\ Pan Yin v. emperor. 2 Bur. L. J. 153 : 

76 I. C. 709 : 25 Cr. L. J. 245 : 1 Rang. 447 : 

A. I. R. 1924 Rang. 22. 

Fitness of Surety. 

_ —S. 110— Fitness of surety. 

Where the accused are landed proprietors, their 
personal security should be deemed as sufficient. 

Binoraban .. Emperor^ 

_^Ss. 110 and 122— Fitness of sureties. 

Under S. i lo hearsay evidence of general rcDute is 
clearly not admissible as against sureties. {PVazir 
Hasan, A. J. C.) SHEOPAL v. EmPEROR. 

9 0. L. J. 353 : 23 Cr. L. J. 639 : 68 I. C. 959 : 

A. I. R. 1922 Oudb 227. 
Fresh Proceedings. 

_Ss. 110, 119 and 437— Fresh proceedings^ 


XXVt AAwr • - --- k - 

Security for good behaviourDischarge of person 
against whom proceedings taken—Further inquiry. 

Where after proceedings against the accused under 
S no, Cr. P. Code, terminated in his discharge under 
S no, the District Magistrate acting on a note put up 
by the Superintendent of Police but without taking 
fresh evidence or issuing notice to the accused to show 
cause, directed further proceedings to be taken in the 
case • field, the order was illegal and could be set 
aside It was further held that it was open to the 
Magistrate to issue notice to the accused to show 
cause why the order under S. 119 should not be set 
aside. {Stuart,/.) J^SWANT EmPEROR. 

19 A. L. J. 985 : L. R. 3 A. 6 (Cr.) : 64 I. C. 846: 

23 Cr. L. J. 62. 

_8 Fresh proceedings—Accused once 

proceeded against but discharged for want of evidence 
^Fresh proceedings under S. no require fresh 

evidence. . , o j 

Where the accused wa'^ run in under S. no and was 

discharged on a finding that the prosecution had entire¬ 
ly broken down and proceedings were again started 
against him only seven months afterwards under the 
same section, held, that under these circumstances 
it was obviously the duty of the Courts to be very 
careful to see that there was sufficient evidence of 
accused’s conduct after the conclusion of the previous 
proceedings to Justify fresh proceedinp being started 
against him after so short an interval, 

c ) Shakurz^ Emperor. 

^ 73 I. C. 261 : 24 Cr. L. J. 565 : 9 0. & A. L. 80 : 

A. I. R. 1924 Oudb 84. 

Habitual Offender. 

_8 no—Habitual offender —* HabW* and 

‘ habitually' imply only repetition net inclination by 

'^"^The^ word “ habit” means persistence in doing an 
act, a fact which is capable of proof by adducing ey- 
dence of the commission of a number of similar acts. 
“ Habitually” must be taken to mean repeatedly or 
pe^istently (AT^W, A.J.C.^ THE I'^CAL GOVEKN- 
MENTZ/. HANMANTRAO. 75 I. 0. 764. 

23 Cr. L. J. 60: A. I. R. 1924 Nag. 19. 

_— 3 . WO {%)—Habitual off ender— Evidence of 

Evidence of general repute is only admisable 
I S. 117 . Cr. P. Code, to prove that a pereon is a ha^ 
1 tual offender under S. no. but not to prove a charge 
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under S. no (/) of being of desperate and dangerous 
character. Kin, /.) Emperor v. Pyu 

13 Bur. L. T. 157 : 62 I. C. 188 • 

22 Cr. L. J. 492. 

Joint trial. 

—S. 110 —Joint trial invalid unless joint evi¬ 


dence. 

It seems ver> hard, almost oppressive, to any set of 
defendants to charge them together, unless the whole 
of the evidence against all of them is precisely the 
same and they are to be dealt with on the same facts, 
and compel them to fight each his own individual 
battle during a prolonged enquiry, a great deal of 
which concerns for the moment only one out of the 
general body. (IValsh, J.) Angxoo SlNGH v. Em- 

45 All. 109 : 20 A. L. J. 881 - 

24 Cr. L. J. 257 : L. R. 3 A. (Cr.) 149 : 71 I. C. 865 ; 

A. I. R. 1923 All. 35: 

Ss. llO and 118— Joint trial— Accused belong¬ 
ing to diff erent villages. 

Where there is an association of several persons 
belonging to different villages at several places for 
committing offences their joint trial in a proceeding 
under S. no, Cr. P. Code, is not bad. {Teunon and 

■ Suhraiuardy, JJ.) RaHIM BuX PRAMANIKz;. EM- 

PEROR. 64 I. C. 842 (1) : 23 Cr L. J. 58 (Cal). 

7 —Joint trial—Legality of — Evidence — 

■ Weight due to. 

In proceedings under S. no, Cr. P. Code, the joint 
trial of several persons i.s illegal. (Scott-Sniith, J.) 
Krishna V. Emperor. 4 Lah. L. J. 531. 

7^^* II^ Joint trial of accused is bad where 
proceedings are tahen against them not cnly '.for con¬ 
duct coming within els. {d) and (*•) but also cl. (/) — 
Cr. P. Code, S. 239. 

Joint trial must be condemned as prejudicial to the 
accused, where proceedings are taken against the ac¬ 


cused not only Cor conduct coming within S. no, cIs. 
'(<^) and (^) but also under cl. (/) for, the reason that 
they are so desperate and dangerous as to make their 
being at large without security hazardous to the com¬ 
munity and where the accused are tried jointly and 
evidence pertaining exclusively to the nefarious acts 
of each of the accused is let in addition to the evi¬ 
dence as to the events in w hich it is alleged that they 
are associated together and the Magistrate passes an 
order against them on a consideration of the entire 
-evidence thus introduced into the record against all 
the accused. {.Maihavan JVair, J.) KUTTI GOUN- 
DAN, In re. (1925) M. W. N. 57 : 86 I. C. 49 

26 Cr. L. J. 673 : A. I. R. 1925 Mad. 189 

47 M. L. J. 689. 

-S. 110— Joint trial ^Two accused committing 

acts of violence fointly—Joint trial in proceedings 
under S. 110 is not illegal. 

Where there is evidence of joint acts committed by 
the two accused and some of the evidence applies to 
one and some to the other, th-e joint trial of the two 
accused under S. no is not illegal. A. I. R. 1923 AH. 
35 Expl. {.Bakery J. C.) ShaMSUDDIN v. EmPEROR. 

26 Cr. L. J. 1114 : 88 I. C. 282 : 

A. I. R. 1925 Nag. 381. 

'“■Sa. 110 and 117— Joint trial — Legality. 

The legality of a joint trial does not depend upon 
what is alleged for the prosecution but on the facts 
-subsequently found to be true. The Magistrate, of 
course, will bear in mind that a joint trial is not per¬ 
missible unless there is evidence of something in the 
nature of conspiracy or of concert in respect of the 
•various acts of habitual mischief to which the witnes¬ 
ses depose. Ordinarily, undey S. no, Cr. P. Code, 


criminal PROCEDURE CODE, S. 110—Notice. 

every person has to be tried separately for the offences 
enumerated therein. In other words, a joint trial is only 
permissible when two or more persons have been asso¬ 
ciated for the purpose of committing ihe offences 
mentioned in S. no, clauses {a) to (/). But for clause 
( 4 ) of S. 117 , Cr. P. Code, a joint trial would not 
have been in any case permitted. The circumstances 
mentioned therein, namely, the association of several 
persons in the commission of the offence mentioned in 
S. no of the Cr. P. Code must be established in order 
to entitle the Magistrate to try several persons jointly. 
In a pse under S. no. Cr. P. Code, in which 
the evidence of bad character of the accused persons 
and of the individual nefaiious acts committed by 
them form the integral parts of the offence, it is im¬ 
possible to conceive that the evidence led against 
one will not at all prejudice the case of the other 
accused persons assembled together in the same dock. 
{Jwala Prasad and Ross, JJ.)]Al SaO v. EmPEROR. 

3 Pat. L. T. 538 : 23 Cr. L. J. 100 : 65 I C 484 • 
1923 P. H. C. C. 8 : A.I.R. 1923 Pat. 104. 
Jurisdiction. 

S. 110— Jurisdiction—Within the local limits 
meaning of. 

\yhere proceedings under S. no. Cr. P, Code, were 
instituted against a person in the Cantonment Magis¬ 
trate s Court in the local limits of whose jurisdiction he 

lived and carried on a career of crime,that S. no 

has left the question of permanent residence open 
and It is not the question of permanent residence but 
of where the man practises his career of crime that 
will decide jurisdiction. {Stuart, /.) BhoLa v. Em- 
PEROR. 20 A.L. J. 49 : 65 I. C. 438 • 

23 Cr. L. J. 86 : A. I. R. 1922 All. 86 (2) 

- -S. \lO—Jurisdiction^Threat of prosecution 
as a bad character^Order to leave the town is ultra 


vires. 

An order by a District Magistrate that a person 
should leave the town under a threat of prosecution as 
a bad character is illegal and ultra vires, {Lindsay, 
J.) Ram Prasad v. Emperor. 19 A.L. J. 951 • 

— c 11 « r I. C. 554 : 23 Cr. L. j. 122, 

—o- 110— Jurisdiction - Information. 

The law in no way limits the method in which the 
Magistrate, who is empowered by the Local Govern¬ 
ment, IS to receive the information and even if the 
information is addressed to the Judicial Commissioner 
or to another Magistrate and is then received by the 
Magistrate ; tnere is nothing in the section which 
w'ould preclude him from acting on the information so 

received. If ,n his opinion there is sufficient ground 

for proceeding seems to make it incumbent on Magis¬ 
trates to be satisfied about the veracity of the informa- 
Uon. before tl^y can take action. {Mullick and 
CouttSy JJ.') HiRANAND OJHA v. EMPEROR 

I Pat 621 : 4 Pat. L. T. 44 : 71 I. C. 79 : 

Q 11 ^ ?■ 586. 

—^f'^}^~Jte-isdtction^Powers should not be 
exercised unless information is precise and supported 
by satisfactory evidence at subsequent inquiry. 

The powers conferred by S. no ought not to be ex- 
ercised unless the information is precise and the sub- 
sequent inquiry supports the information by evidence 
which is satisfactory. {Rupchand Bilaram, A J C ) 

Khairo V. Emperor. 25 Cr. L. j. 1377 - 

83 I. c. 337 : A. I. R. 1925 Sind 204 ! 
Notice. 


II2— notice—Contents of— 
Conditio precedent to proceeditigs. 

Merely informing an accused person that he wast 
suspected to be a habitual thief is not sufficient notice 
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charge containing ,7 I. c 302 : 26 Cr. L. J. 366 t 


under S. 1 I 2 of the Code. There must 
in the nature of an indictment or clu 
substantial particulars indicating the ero""'’'' 
which the police have given information to the 
irate. Accused were arrested as suspected habitual 
thieves. The Magistrate fixed a date for the produc 
lion of evidence with the object of is.suing a notice 
under S. 112 . On the date fixed, after hearing pro¬ 
secution evidence, he at once called upon the accused 
to enter upon their defence to a charge under b. iio, 
the procedure was bad and the proceedings 


77 I. C. 302 : 26 Cr, L. J, 366 r 
A. I. B. 1925 0udh49. 

_-s, 110— Off dice — Substantive charge not 

proved _ Suspicion—Hoto far evidence of bad repU' 

tation. 

Where a substantive charge is made but not proved,, 
the Court is not right in binding the accused under 
S. I lo. Mere suspicion does not justify such an order 

vv.-r ^ . , ... oroceedlngs but evidence that a person had been suspected 

he/d, the procedure was P. . * hL ' and named in a large number of years extending over 

must be set aside. It only af er f i ^long interval, may serve as evidence of general bad 

made the order rec|uirecl by S. 112 >%hicn is rea y ^ , — -o 


made tne oruci icv|u..v.v^ --- • . o , 

notice in writing, that the und^^* 

can by law take place at all. 

FmpfrOr 42 All. 646 : 18 A. L. J. 673 : 

B.MPEROR. ^ ^ ^ j p ^ 

L. E. 1. A. 182 (Cr.) 

o no—yVotirC — Finding on enqtiiry not 


coinciding with first order to accused—Accused pre/u 

diced—-Security order will be set aside. 

Magistrates ought to do theif best to see that the 
first order does actually contain the substance of t 


a tong liueivrti* iiiAjr -- - 

reputation and conversely the fact that a person has. 
never been suspected of any oftence may weaken the 
evidence of bad reputation given against him., 
(Daniels, A. J. C.) KaJA RAM t'. EMPEROR. 

22 Cr. L. J. 273 : 60 I. C 673 : 23 0. C. 371. 

Period of security. 

S. 110 (t)—Period of security—Order not 


stating amount or term of bond is improper. 

' Tn so far as an order does not state the amount ofi 

first order does actually contain ‘h® substance o^ t : * be executed, or the term for which the 

information received by them, no less ^n'l no mor ^ th^^^ required under the provisions 

_^ %c frK o♦ finriitic^ on enQuiry sno I ^t> ic tM\t o 


information received by them, no less and JK> mor ^ required under the provisions. 

The next thine is that the finding on enquiry sh ,12 of the Cr. P. Code, the order is not a pro- 

conform to thi first order which in its turn shou d^ S ^he 

form to the information received by the Magistrate. , p Uen/asgne, /.) PaRSODAN v. Em- 

Delation from this procedure is likely to gravely pre- ; Cr. R Code. ^ ^524 , 26 Cr. 1. J. 417 : 

T :£?i::x:rtt-:::TTA _..... -,r'rr........«. 

y.c.ana^ g_ - o« nr T. .T ^ yi^yy^Binding over accused — Evidence. 

Where the accused was not even brought before the 
Court, the charge of dacoity not being proved, he can 
i never be bound down as a bad character. This would 

S 110 — Offence—Evidence as to be quite illegal. , . , • 

A Judge cannot take any action simply on the evi- 

dence of Police diaries. All the 

produced in open Court. (^Darnels, /.) JHANDU 

Singh r*. Emperor. v 

It. E. 4 A. 216 (Cr.) : 76 I. C. 733 (1) : 

26 Cr. L. J. 46 (1) : A. I. E. 1924 All. 142.. 

Procedure. 

Ss. 110 and n2—Procedure—Irregular pro^ 


'KHAN .. emperor. ^ ^ ^ 

Offence. 


only. 


Where the prosecution merely gives evidence about 
the reputation of the accused but none beyond repu¬ 
tation,^ and the witness knows nothing about the 
business carried by or the circumstanc^ of the accus¬ 
ed, an order under S. no is not justified. 

KALI-tl .. emperor. ^ ^ ^ , 002 : 22 Cr^ L^-E 314. 

s no— Ofi'ence-Men acquitted of dacoity— 


AXV --. —7 , 

Proceedings subsequently taken against ^ 

livelihood-Desirc of Police for revenge should be Pre- 

is no legal bar to a prosecution for bad liveli¬ 
hood of men acquitted of the substantive offence of 
dacoity,but in weighing evidence such a matter is to 
be taken into consideration as indicating the desire 
the Police to get rid of the presence of such men froin 
vilUges whether satisfactory evidence o they bad 
character be available or not. (Dalai, J. C,) 

Bahadur v. Emperor. 


-os. 1.AV BAIW -- - . 

cedure—Accused not given an opp,/rtuntty to obtain 

legal assistance. c- ^ au 

Two persons were arrested under S. iS® on the 
ground that they were habitual thiev^ and lionse- 
breakers. On the date fixed the Magistrate recorded, 
the evidence given by the police and without pving 
the accused any opportunity to obtain legal »ss^^a"ce 
called upon them to conduct their case. •"«“* me 
procedure was irregular. Merely info^ing the ac- 
■ cused that he is a suspected thief is not sufficient as it 
' does not give him the slight^t mtimaUon as to the 

27 0. C. 327 : 86 I. C. 370 : i grounds of the allegaUon. M6*-'22 Cr. l! J. 238 : 
26 Cr. L. J. 530 : A L E. 1925 Oudh 601. z/. EMPEROR^ - L. B. 1 A (Cr.) 182 : 18 A. L. J. 673,. 

S. nO-Offence—Proceedjngs I _li_S 110— Procedure — Witnesses — Time to- 

^^W^ere witnesses are cited for the should 

ceedings for security for good behaviour there sWd 

be no order unless and until, time and 
ffiven to have the witnesses produced. \^uckiwa. 
fnd Cuming, //.) PONTHIRAM JOAB *;* EMPEROI^ 
38 C. L. J. 286 : 76 I. C. 965 : A. I. B. 1924 Cal. 
_8. 110— Procedure — Trtal of accused Local 

inquiry is improper—Decision reached on evtdenc 


after discharge for substantive offence, are not illegal 
if evidence for such proceedings is independent and ^ 

^”where a man has been arrested on a substantive ‘ 
charge but released for the reason that that charge 
could not be sustained, a prosecution under S. 110 on 
the same evidence on which the charge for the sub¬ 
stantive offence was founded or on evidence which 

arose as a natural sequel to the charge of the substan¬ 
tive offence is not desirable. But if the evidence in 
support of the charge under S. no is antecedent to 
charge for the substantive offence and is wholly inde- 


^^^X^TusVdto confirm dcdsion^Procedure i. 

irregular but proceedings may not he set astde. 



2993 


CIVIL, CRIMINAL & REVENUE 


1994 


•CEIMINAL PROCEDURE CODE, S. 110—Rejection 
of Sureties. 

Though local inquiry is most appropriate where pro¬ 
ceedings under S. 110 shall be instituted, it is 
entirely out of place when the accused are brought be- 
jfore the Court. Once the accused are before the 
•Court the case must be decided on the evidence alone. 
But where the Magistrate merely used his enquiries to 
confirm the result at which he had arrived on a con¬ 
sideration of the evidence, held, that though the 
course taken by the Magistrate was irregular yet it 
was not sufficient ground for setting aside the whole 
proceedings and directing a re-trial. {Daniels, J. C.') 

Ram Pargat v. Emperor. 

12 0. L. J. 341 : 26 Cr. L. J. 1149 ; 88 I. C. 461 : 

2 0. W. N. 350 : A. I. R. 1925 Oudh 441. 

Rejection of sureties. 

■Ss. llO and 125 — Rejection of sureties — 
■Police report—fllegality. 

When sureties are offered the Court ought to accept 
them unless it itself is satisfied that they are not 
.proper persons. A magistrate is wrong in rejecting the 
sureties on thepolice report. {Ryves, /,) GOPIKHATIK 
v. Emperor. L. R. 3 A. 140 (Cr) : 20 A. L. J. 760 : 

68 I. C 35 : 23 Cr I. J. 499 : A. I. R. 1922 All. 541. 

— S. 110— Refection of sureties — Accused cannot 
be ordered to produce sureties residing ivithin certain 
limits. 

An order directing an accused person to produce 
sureties residing within certain limits is illegal. A 
Magistrate has no authority to lay down any limits 
•within which sureties must reside, (Lindsay, /.) 

‘Raghunandan Prasad v. Emperor. 

20 A. t. J. 520 : 23 Cr. L. J. 400 : 

L. R. 3 A. 116 (Cr.) : 67 I. C. 352 : 

A. I. R. 1922 All. 489 (1). 

~ S. 110— Rejectton of sureties—Residing at a 
distance—If should be rejected. 

Unnecessary difficulties should not be placed in the 
way of people required to furnish security for good 
^behaviour and sureties ought not to be rejected merely 
because they reside at a distance from that of the ac¬ 
cused. (Alears, C. /.) RaHMATULLAH z/. EmPEROR. 

61 I. C. 523 : 22 Cr. I. J. 395 (All.). 

"6. 110— Refection of sureties — Relationship 
'/f not a valid ground — Legality, 

The mere fact that the surety offered under S. no 
of the Code is a relation of the person from whom the 
security is demanded, is his intimate friend and is 
named by him as a witness is no valid reason in law 
for refusing to accept the surety. (Piggott, jS 
Muhammad Wasi v. Emperor. 

59 I. C. 134 : 22 Cr. L. J. 22 (All.). 
~ —S. 110 —Rejection of surety—Surety not ac~ 

cepted because he was already a surety for another man 
—Order not tenable. 

When a surety for good behaviour was not accepted 
on the ground that he had already stood surety for 
■some other man, held, that ground is clearly insuffi¬ 
cient. (Kanhaiya Lai, /. C.) GHISA v. EmperOR. 

9 0. & A. L. R. 40 : 73 I. C. 53 (1); 

34 Cr. L. J 517 (1) : A. I. R. 1924 Oudh 132 (2^. 

7 —Rejection of surety—Distant residence 

by itself is no ground for refection unless that indicates 
■absence of control—Personal security must be given. 

Sureties should not be rejected merely because they 
.are not close neighbours of the persons called upon to 
execute the bond, but this does not mean that sureties 
•cannot be rejected when in the particular case the 
Magistrate finds that they live too far away to be able 
to exercise any control over the conduct of the person 
•called upon to execute the bond. Inability to con¬ 
trol, whether owing to distance or any other reason, is a 
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good reason for rejection, though mere distance is not. 

In the case of a bond for good behaviour and a bond 
to keep the peace, personal security is necessary. 
(Ashworth, J. C.) EMPEROR v. MaHAMMAD BaKSH. 

26 0. C. 284 : A. I. R. 1924 Oudh 80. 

-S. 110 ’-Rejection of sureties, sufficiency of 

grounds for. 

Refusal to accept a surety on the ground that the 
surety lived four miles away from the accused and that 
he looked a boy and inexperienced and would conse¬ 
quently be too weak to take proper care of the accused 
is bad. (Li/ulsay, J. C.) EMPEROR v. PANCHU. 

24 0. C. 292 : 67 I. C. 585 23 Cr. L. J. 425. 
S. 110 —Rejection of sureties—Power of 
Magistrate to refect sureties. 

It is quite open to a Magistrate to ask the Police to 
report on the character of the sureties offered, but 
before finally rejecting them it is his duty to have some 
materials on which he can act judicially. (Daniels, 
J.C.) Emperor J'. Lachhman. 24 0 . C. 303 : 

65 I. C. 574. 

Revision. 

-Ss. HO and 439— Revision — Po7oers of High 

Court. 

Though the High Court finds it difficult to interfere 
with orders under S. no, Cr. P. Code, still it has to be 
satisfied that the evidence is of a character which will 
reasonably support the inference that it is necessary 
in the interest of public security to send the man to 
prison or to bind him down. (Ryves, J ) ALIM-UD* 
DIN V. Emperor. 22 A. L. J. 678 : 

L. E. 5 A. 97 (Cr.) : 25 Cr. L. J. 1172 : 

A. I. H. 1924 All. 569. 

-S. 110—Revision—Order under S. no does 

not enable a Sessions Judge to call for the record. 
(Walsh, J.) ASHIQ ALI v. EMPEROR. 

21 A. L. J. 673 : 73 I. C. 337 : L R. 4 A. (Cr.) 126 : 

24 Cr. L. J. 593 : A. I. R. 1923 All. 696. 

■ —S. 110— Revision—High Court's potvers. 

The High Court is not in criminal cases a court of 
appeal, but it is its duty to endeavour to weigh the 
evidence and to see whether the case has been fairly 
considered from the point of view of the defendant. 
Secondly, if the evidence for the defence is equally good 
as that for the prosecution, the High Court may quash 
the order in revision. Thirdly, witnesses, who volun¬ 
tarily come forward whet her as friends or associates 
of the accused to give them a good character, must 
not be brushed aside, unless they are discredited as 
regards their good faith and honesty, just as witnesses 
in any other proceeding must be discredited before 
they are rejected by the tribunal. Fourthly, evidence 
of general repute by persons who have no personal 
knowledge of the accused and know' nothing of his 
business and circumstances is not sufficient to justify 
an order, and lastly vague repetition unaccompanied 
by direct evidence personally affecting each accused 
person or accompanied by direct evidence which breaks 
down, is not sufficient in itself to justify an order. 
(Walsh, y.) ANGNOO SINGH V. EMPEROR. 

45 All. 109 : 20 A. L. J. 881 : 24 Cr. L. J. 257 : 
L.R. 3 A. (Cr.) 149: 71 I. C. 865 : A.I R. 1923 All. 35. 
-S. 110— Revision. 

Where the Dt Magistrate disposed of an appeal 
from an order under S. no in a few lines, making 
some general observation upon the volume of evidence 
put before him, held, that that was not the proper way 
of disposing an appeal. Retrial ordered. (Lindsay, J 

Sunchri z/. Emperor. L r. 2 A. (Cr.) 150. 

- —S. 110— Revision—Questiott of fact. 

The High Court will not ordinarily interfere in revi.. 
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CEIMIN'AL PROCEDUEE code, S. 110—Revision. 

sion on questions of fact under S. iio of the Code. 
(Walsh, J.') BISHESHWAR DaVAL v. KMPEROR. 

19 A. L. J. 668 : 22 Cr. L. J. 660 : 63 I. C. 452 : 

L R.2 A. (Cr.) 114. 

-S. \\(S—Kc!isiou. 

It is surticient if the evidence establishes that there 
is a gang of persons joined together to commit such 
acts as the security section exists to prevent. Where 
the lower Courts are satisfied by evidence that 
the occasion has arisen to bind down certain 
people to be of good behaviour, the High Court 
will always be loath to interfere with such orders 
unless it is obvious that a miscarriage of justice has 
taken place. (Prideaux, A. J . C.) HakaRAM v. 
Empekor. 69 I. C. 629: 23 Cr. L. J. 741 : 

A. I. R. 1923 Nag. 53. 

-S. WQ—A'cvision—lIigh Court is only to see 

whether the louver Court has fairly considered the ease 

_ Weight of evidence and not the number of 'ivttncsses 

is to he looked to. 

The High (-'ourt is not a Court of appeal in cases 
under S. i 10 and the duty of the High Court is not to 
weigh the evidence given on behalf of one side or the 
other, but only to see whether the Court below had 
approached the consideration of the case in a fair way, 
having regard to the interest not only of the prosecu¬ 
tion but also of the accused. The accused is not 
entitled to an acquittal in such cases because the 
defence witnesses were as numerous as or more nume¬ 
rous than the prosecution witnesses but it is the weight 
of the evidence and not the number of the witnesses 
which the Court has to consider. 13 A. L. j. 1046 and 
24 O. C. 225 Kel. on. i^Gokaran Nath, A. J C.) 
Kenval Kishore Emperor. 12 0, L. J 413 ; 
89 I.C. 147 : 26 Cr. L. J. 1283 : A.I.R. 1925 Oudh 473- 
--Ss. 112 and 110—Order under 112 should 

conform to terms of S. 110 . 

An order under S .112 is illegal, in so far as it travels 
beyond the terms of S. 110 . i^Boys and Banerji, 
BUDHAN V. Emperor. 23 A. L. J. 607 : 

L. R 6 A. (Cr.) 129 : A. I. R. 1925 All. 694. 

-Ss. 112 and 108—0// forfeiture of bond it is 

discharged by payment by principal or surety. 

The bond that Ss. 112 and 118 have in contempla¬ 
tion is one bond for one amount and on forfeiture is 
discharged by the payment of the amount either by the 
principal or the surety. 26 P. K. (Cr.) 1894 and 12 
Cr. L. J. 404 Foil. 36 Cal. 562 Not Foil. {Scott-Smith. 
O. C. J.) Harnam V. Emperor. 

6 Lah. 448 : 26 Cr. L. J. 322 : 84 I. C. 646 : 

A I. R. 1925 Eah. 228. 
S. 112 —Notice under must contain full details 


so as to enable accused to prepare for defence. 

A notice served under S, 112 , which is very meagre 
and does not contain sufficient details regarding the 
charges brought against the persons must be held not 
to comply with the provisions of the Code. Any expla¬ 
nation given by the Prosecuting Inspector at the com* 
mencement of the trial cannot have the effect of 
remedying the defect in the notice because the 
object of S. 112 is to enable the accused person 
to prepare for his defence and to summon 
witnesses on his side before actual commencement 
of trial. The issue of a preliminary notice under S.i 12 
of the Cr. P C. is not a formal matter ; but it is 
a judicial act which must be exercLed by the Magis¬ 
trate after due consideration of the materials before 
him. (^Madhavan Nair, /.) KUTTI GOUNDAN, In 

re (1926) M. W. N. 67 : 86 I. C. 49 : 

26 Cr. L. J. 673 : A. I. E. 1925 Mad. 189 : 

47 M. L. J. 689. 

-8. 112 —Preliminary order not served but 
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read to accused in Court No illegaltty. 

If in a case a preliminary order is not served on an 
absent accused and then that accused appears and the- 
order is read out to him the requirements of the law 
are substantially complied with. {.Prideaux. A.J C.)« 
BaJIRAO, III re. 25 Cr. L. J. 132 ; 76 I. C. 228 ; 

A. I. R. 1924 Nag. 166. 

-S. 112 —Substance of information and amount 

of bi^nd as laid do7vn in 6 *. 112 should be recorded. 

Where the records of the Magistrate showed: ‘Case 
under S. 107 , Cr. P. Code with D. M’s. sanction 
sent up from Hmawza, P. S Accused present. Order 
drawn up and explained to accused. Six witnesses 
examined, etc. Order passed.* //^///, that this was 
not a compliance with the provisions of S. 112 , (Z)aj, 

/ ) Maijng Tun U v. Emperor. 4 Bur. L. J. 172 : 

A. I. R. 1925 Rang. 353. 
_Ss.ll2, 117 —Order under S. II2 —Admission 

of allegations—Enquiry still necessary- 

Where an order is framed under S. I 12 , Cr. P. Code 
and the accused admits the allegations against him, it 
is still necessary to make an enquiry into the truth of 
the information uporv w’hich action has been taken. 
(^Kennedy. A. J. C.) ALLAH T>n'TOv. EMPEROR. 

26 Cr. L. J. 1041 : 87 I. C. 961 : 

A. I. E. 1925 Sind 321.. 
_S. 112— Notice—Failure to incorporate sub' 

statue of information—Effect. 

The mere failure to incorporate the substance of the 
information in the notice under S. ii 2 does not render 
the subsequent proceedings null and void. The object 
is to give the suspect a reasonable opportunity to come 
prepared with what he has to meet, but the emission- 
does not deprive the magistrate of jurisdiction. It 
however.amounts to a grave and substantial irregularity 
which renders it necessary for Courts of Appeal and. 
Revision to scrutinise the proceedings carefully and 
if it is shown the accused has been prejudiced in the 
slightest degree the order must be set aside,but, iii the 
absence of such prejudice, the subsequent proceedings- 
cannot be treated as ab initio void. ennedy^ /• C- 

and Rupchand BUaram. A. /. C.) ^ Em- 

FEROR. 89 I. C. 710 (2) : 26 Cr. L. J. 1398 (2).. 

_Ss. 112 and ll^—StirCties—ReiecUon—Sulr 

sequent imposition of conditions —Contrcl Test of. 

It is not the object of Chapter 8 of the Criminal 
Procedure Code to punish a suspect for past unproved 
crimes but to prevent him from committing offencea 
and to give him an opportunity to reform himself. 
When a Magistrate has under S. 1 12 passed an order 
as to the nature and amount of liability of sureties, 
S. 1 18 bars the right of the Magistrate to impose fresh 
conditions at the time of making the order absolute. 
It is therefore not open to the Magistrate to reject sure¬ 
ties as unfit because they do not comply cert^n 

arbitrary conditions which were not included in the 
order under S. 112 . The fact that the sureUes cannot 
control the suspect does not make them unfit as sure¬ 
ties. Similarly it cannot be made a condition prece¬ 
dent for acceptance of sureties, that they should show 
their good faith and influence over suspect by doing a 
particular act. (^Kennedy and Rupchand Btlaram, 
J.Cs.) EMPEROR r. MANU WALAD ISMAIL. 

26 Cr. L. J. 1226 : 82 I. 0. 164 r 
A. I. K. 1926 Sind 67 (2), 

_-S. ll^^OrdCrs under—Temporary injunction 


of Civil Court— ‘Effect of. o o r 

Successive extensions of an order under b. 144. 

P. Code, are invalid but they can be supported as fresh 
orders. Such successive ordeis may amount fo 
abuse of the process of Court especially when the CmH 
Court has passed an order of temporary injunctioifc 
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CRIMINAL PROCEDURE CODE. S. 114. 

against one party. It is the duty of the Criminal Courts 
to respect the opinions of Civil Courts and in taking 
steps to preserve peace, to take action only against 
those who are infringing the rights of others and pro¬ 
tect those who wish to exercise their right and not pro¬ 
hibit the latter’s lawful enjoyment of rights. 27 M. L. 
J. 628 ; 22 M. L. J. 251 : 20 C. W. N. 758 Ref. 
iJ^amesam, /.') MURARl NaICKEN v. AIYaSAMI 
NaICKEN. 16 L. W. 452 : 69 I. C. 369 : 

(1922) M. W. N. 612 ; 23 Cr. L. J. 689 : 

A. I. R. 1923 Mad, 15. 

'S. 114— Arrest when /ustified — Ordet — I'Vhat 
to contain. 

b. ii 4 , Cr. P. Code, contains two stringent elements 
obviously directed against any ill-considered precipit¬ 
ancy on the part of the magistrate. He must be of 
opinion that the only way of preventing a breach of 
the peace is to commit the person to custody, and he 
must put on record the substance of the Police or other 
report by which he is influenced. {Foster, J.) 

Maniruddin V. Emperor. 2 Pat. L. R. 45 (Cr.) : 

5 Pat. L. T. 93 : 74 I. C. 861 : 24 Cr. L. J. 829 : 

A. I. R. 1924 Pat. 320. 

[Note.—A new sub-sect'on (3) has now been 
added to the section, which enables a magistrate to 
pass an interim order for security pending inquiry.) 

' S. Ho— Order of restoration withont notice to 

custodian and without enquiry as to his title is bad. 

Four men were charged a long time ago with steal¬ 
ing 59 bags of mustard seed from the grain market. 
The thieves dealt with the seed by selling 113 maunds 
of it to the petitioner. This transaction by the pre¬ 
sent petitioner took place at a considerable distance, 
i.e. 30 or 40 miles from the scene of the crime. No 
charge w-as made against them for receiving stolen 
property. After one trial of three of the thieves had 
taken place in the year 1921 and after a second trial 
of the fourth thief had taken place in the midsummer 
1922 on the 17 th of February 1923 a first class magis¬ 
trate issued an order attaching other property of the 
applicants as security or by way of satisfaction, for an 
assumed liability of the value of the grain which they 
had purchased two years before in the ordinary course 
of their business. Held, that proceeding was absolu¬ 
tely unintelligible and had no reasonable basis. {IValsk, 
/.) Nainimal?/. The Crown. 74 I. c. 708 : 

24 Cr. I. J. 804 : A. I. R. 1924 All. 189. 

■ —S. 117, Cls. 1 and 2— Accused admitting alle' 

gations—Enquiry cannot be dispensed with. 

Even where the accused persons do admit that they 
fall under the categories given in S. 112 , enquiry should 
be made. {Kennedy, A°J.Cf) ALLAHDITTO z/. EM¬ 
PEROR. 26 Cr. L. J. 1041 : 87 I. C. 961 : 

A. I. R. 1925 Sind 321. 

-S. 117 (3)— General repute — Evidence of — 

Suspicion—If amounts to. 

The evidence of a mere suspicion of a person having 
taken part in certain criminal offences is not evidence 
of general repute within the meaning of S. 117 ( 3 ), 
{Kulwant Sahay, /.) AmJAD ALI v. EmPEROR. 

6 Pat. L. T. 129 ■ 2 Pat. L. R. 79 (Cr.) : 
25 Cr. L. J. 36 : 75 I. C. 723 : A. I. R. 1924 Pat. 498. 
— ■■ Ss. 117 (4) and 107— Proceedings under 

S> 107 — Joint Complaint — Joint trial. 

S. 107 , Cr. P. Code forbids joint-trial of parties ran¬ 
ged on opposite sides. But if they are of the same 
side the trial is legal. {Stuart, /.) RanGa PRASaD 

V. Emperor. L. r. 3 A. isi (Cr.). 

■ Ss. 117 (4) and 110 (f)— Security Pi-oceedings 
—Joint trial—Legality of. 

The joint trial of persons under S. no (f) of the 
Code, is not bad, where there is evidence of a con- 
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spiracy or of acting in concert. But its legality must 
depend upon what is alleged by the prosecution and 
not what is subsequently found to be true. {Beachcroft 
and Chose, JJ.) JOGENDRA KUMAR NaG v. EM¬ 
PEROR. 22 Cr L. J. 377 : 61 I. C 233 : 

25 C. W. N. 334. 

-— S, 117, Cl. 4— Association must be proved. 

Under cl. 4 of S. 117 , two or more persons may be 
jointly tried where they have been associated to¬ 
gether in the matter under inquiry, but there must 
be clear evidence to prove the association. {Jwala 
Prasad, J.) DEODHARI PaNDAY v. KING EMPEROR. 

1925 P. H. C. C. 6 : A. I. R. 1925 Pat. 131. 
— S. 117 (4)— Magistrates must consider case 
against each suspect separately and come to separate 
finding against each. 

The Magistrate is bound to consider the case of 
each suspect separately and individually on its own 
merits and to come to a separate finding in respect of 
each ot the suspects, notwithstanding that under S. 117 
( 4 ) it is permitted to a Magistrate to hold a joint 
enquiry against several suspects associated together in 
the matter under enquiry. {Rupchand Bilaram, A. J. 
C,') Khairo V. Emperor. 25 Cr. L. J. 1377 : 

83 I. C. 337 : A. I. R. 1925 Sind 204. 
-S. 117 (5)— Joint enquiry — IVhen can be made. 

Where in proceedings under S. no, Cr. P. Code, a 
number of suspects have been jointly associated, S. 
1*7 (s) does not make it a condition of such joint trial 
that they should be shown to be associated together in 
the order itself. Clause 5 is permissive and permits an 
enquiry being held where such persons are as a matter 
fact associated together. {Kennedy, J. C. and Bila^ 
ram, A. J. C ) TaNWAR v EmPEROR. 

89 I. C. 710 (2) : 26 Cr. L. J. 1398 (2). 

■-Ss. 118, 110 and 406— Order under S. 118 — 

Appeal- 

An order by an Additional District Magistrate under 
S. 118 in a proceeding under S. no, is appealable to 
the District Magistrate. {Beachcroft and Chose, J J.) 
Mahendra Bhumij V, Emperor. 48 Cal. 874 : 

66 I. C. 69 : 25 C. W. N. 383 : 23 Cr. L. J. 229. 

--Ss. 118 and 110—Evidence—Entries in the 

Thana Village Crime Note Book are not sufficient evi¬ 
dence to support an order under S. 118 . {Teunon and 
Ghosh, JJ.) POCHAI KAI v. EMPEROR. 

J- 

— S. 118— Fitness of surety — Surety a Previous 
convict is not necessarily unfit. 

Though the proposed surely is one, who is oreviously 
punished for an offence under the Penal Code, he does 
not for ever become unfit to be a surety for a party 
required to give security for good behaviour. {Richard' 
son and Ryves, JJ.) BUDHU AhIR v. EmPEROR. 

25 C. W. N, 140 : 62 I. C. 179 (1) : 

22 Cr. L. J. 483. 

S, 118 — Sureties—Fitness of—Enquiry into 
—If can be delegated. 

It is not competent to a magistrate who has passed 
an order under S. 118 , Cr. P. Code, to delegate to ano¬ 
ther the duty of inquiring into the suffiiciency of the 
security tendered, but should make such enquiry 
himself. {Moti Sagar, J.) KaNWaL INaBH v. 

Emperor. 26 cr. L. J. 9i! 76 l. c. 27 ; 

A. I. R, 1924 Lab. 672. 

---Ss. 118 and 112— Sureties — Refection — Sub' 

sequent imposition of conditioTis — Co7itrol—Test of. 

It is not open to a Magistrate to reject sureties as 
unfit because they do not comply w-ith certain 
arbitrary conditions which were not included in the 
order under S. ii 2 . In the case of a notorious thief, 
the sureties cannot be asked to show their good faith 
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and influence over him by first producing in court his 
father who was also absconding. {Kennedy and 
Btlaram, A.J. Cs.) EMPEROR V. MaNU WALAD 
ISMAIL. 82 I. C. 154 (2) : 26 Cr. L. J. 1226 (2) : 

A. I. R. 1925 Sind 67 (2). 

-Ss. 118 and 112— Magistrate should not 

introduce nciu i/ualificatiotts ‘vhiie deciding on suit¬ 
ability of sureties offered. 

In the proceedings taken after the order for 
securities is made and after the accused persons bring 
certain sureties the Magistrate cannot introduce any 
new qualifications while deciding on the suitability of 
the sureties. {A'cnnedy, A- ALLAHDilTO v. 

Emperor. 26 Cr. L. J. 1041 -. 87 I. C.961 t 

A. I. R. 1925 Sind 321. 

-S, 119— Further enquiry will not be ordered 

by High Court unless the order of discharge is per 
verse. 

A further enquiry after discharge under S. 119 is 
improper unless the order of discharge is manifestly 
perverse or foolish or is based on a record of evidence 
which was obviously incomplete. {IVmis Hasan^ A. 

J . c.) Emperor v. Jugdamba Singh. 

11 0 . L. J. 334 : 25 Cr. L. J. 1026 : 81 I. C. 802: 

A. I. R. 1924 Oudh 368. 

_-S. 120 (1)— Person sentenced to imprisonment 

at the time of order for security—Period cannot run 
before the expiry of the sentence. 

The accused was released on bail, pending appeal 
from his conviction under S. 147 , I. P. Code. During 
this term he was awarded rigorous imprisonment for 
failure to give security under S no, Cr. P. Code, and 
was directed to undergo his remaining sentence under 
S. 147 , I P. Code, after the latter. Held the order was 
illegal. {Gokul Prasad, J.) JHABDEY v. EMPEROR. 

22 Cr. L. J. 95 : 59 I. C. 383 : L. R. 2 A. (Cr.) 36. 

-S. 122— Rejection of surety — Previous con¬ 


viction. 

A Magistrate acts unreasonably in rejecting a surety 
merely on the ground that he had once been convicted 
of an offence under S. 223 , I.P. Code. 26 All. 189 Ref. 
{Richardson and Greaves, /J.) IlUDHU AhIR v. 

Emperor. 25 C. W. N. 140 : 62 I. C. 179 (I). 

22 Cr. L. J. 483. 

_S. 122 —Order under Punjab Restriction of 

Habitual Offenders Act, whether requires confirmation 
of Sessions Judge. 

An order of restriction for a period exceeding one 
year passed by the Magistrate under the Act does not 
require confirmation by the Sessions Judge. {Shadi 

Lai, C. J.) Emperor v. Suhela. l Lah. 614 : 
59 I. C. 412 : 22 Cr. L. J. 108 : 17 P. L. R. 1921 : 

6 P. W. R. 1921 (Cr.). 
- Fitness of surety residing at z dis 

tance of 18 miles. ^ ^ 

The mere solvency of a surety may not invariably 
be sufficient to ensure the good conduct of the accused 
any more than the mere fact of his residing at a dis¬ 
tant place may be a sufficient ground for rejecting him 
as such. The sureties to be tendered should not be 
sureties from such a distance as w'ould make it un¬ 
likely that they could exercise any control over the 
man for whom they are willing to stand sureties. If 
the sureties undertake to keep the accused within the 
area of their observation or adopt other suitable 
measures for securing the supervision and control 
needed to keep him in good behaviour, there can be 
no inherent objection to their being accepted as 
sufficient. Sureties residing at such a distance as 18 
miles from the residence of the accused, may be ac¬ 
cepted if the person concerned undertakes to live with 
them in their village and the sureties concerned are 
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otherwise suitable. 6 O. C. 199 Foil. {Kanhaiya Lai, 

J. C. and Simpson, A. J. C.) EMPEROR v, RaME- 
SHAR TEWARI. 9 0. & a. L. R. 626 : 

10 0. L. J. 299 : 74 I. C. 639 : 24 Cr. L. J. 796 • 

A. I. R. 1923 Oudh 166. 
- S. 122— Surety for good behaviour — Rejec¬ 
tion of—Grounds for. 

The applicant w’as bound over to be of good be¬ 
haviour for a period of one year. He furnished two 
sureties, one of whom was accepted by the trying 
Magistrate and the other was not accepted on the 
ground that he had already stood surety for some 
other man. Held that that ground was clearly 
insufficient. {Kanhaiya Lai, J, C.') Ghisa v. 
EMPEROR. 73 I. C. 63 (1) : 24 Cr. L. J. 617 (1) ; 

9 0. & A. L. R. 40 : A. I. R. 1924 Oudh 132 (2). 

-‘Ss. 123, 110 and 192— Security for more 

than a yeat - Procedure. 

The provisions of S. 192 are clear on the point 
that if security is not furnished and security for a 
period of more than a year has been ordered, the case 
must be referred to the Sessions Judge, who alone is 
empowered to pass orders under that section for the 
imprisonment of the person who has failed to furnish 
security and when such a case has been referred to the 
Sessions Judge under S. 123 it is hardly necessary that 
the case should go in appeal to the District 
Magistrate. {Abdul Qadir, J.) QaMARDIN v. 
EMPEROR. 66 P. L. R. 1922 : 67 I. 0. 726 : 

23 Cr. L. J. 454 : A. I. R. 1922 Lah. 475 (2). 

--S. 123— Nature and scope — Sessions Judge 

required to pass definite order binding over a*td not to 
confirm Magistrate's order. 

Proceedings under S, 123 are not proceedings in 
confirmation but for orders and a Sessions Judge has 
to pass a definite order binding over and not to confirm 
an order passed by a Magistrate. {Dalai, J. C.) 
Bahadur v. Emperor. i 0. W. H. 773 : 

86 I. C. 944 : 26 Or. L. J. 656 : 
A. 1. R. 1925 Oudh 617. 
Ss. 123 and 379 —Failure to furnish Security 


— Imprisonment—Nature of sentence — Subsequent 
sentence for an offence—^How to take effect. 

An order detaining a person who has failed to 
furnish security under Chapter VIII, Cr. P. C. is not a 
sentence of imprisonment and therefore S. 379 does 
not authorise a magistrate to direct that a subsequent 
sentence for an offence should take effect on the ex¬ 
piry of the previous detention. {Kennedy, J. C. and 
Mddgavkar, A. J. C.') SUKHAL SiNGH v. EMPEROR. 

16 S. L. R. 205 : 66 I. C. 191: 23 Cr. L. J. 255. 

-- S. 123 —Legality of order for imprisonment 

for term to be fixed afterwards doubted. 

It is by no means clear that an order directing, on 
accused’s failure to produce the required sureties, that 
the accused be detained in prison for a period to be 
specified hereafter is a legal order, {Kennedy, A. J. 
C.) Allahditto V. Emperor. 26 Or. L. J. 1041 : 

87 I. C. 961 : A. I. R. 1925 Sind S21v 

- s. 123 (2) —Period should ordinarily begin 

from date of Magistrate's Order. 

Where a Sessions Judge to whom a case was sub* 
mitted under S. 123 ( 2 ), Cr. P. C. directed that the 
period for which the accused were to be bound, should 
begin from the date of his order and hot from the 
Magistrate’s order. Held, that the order in fact 
amounted to an enhancement of sentence, and that it 
was undesirable that the court should do that even 
if it has the power, without special reasons. {Ken¬ 
nedy, J. C. and Aston, A. C,) ALLAHDAD v. 

Emperor. 

A. I. E. 1924 Sindh 190. 
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- S. 123 (2) — S€ssiof7s Judge 7t£€d not write 

full ludgmejit in a case under S, 123 ( 2 ). 

Section 123 ( 2 ) seems to contemplate more 
of administrative than Judicial functions to be exer¬ 
cised by the Sessions Judge when a case is submitted 
'to him under the section. He should however hear 
both the accused persons and the Crown and see at 
any rate whether there are substantial grounds for 
iemanding security. It is not however necessary to 
deal with such matter as if it were an appeal nor is it 
Jiecessary to write a judgment as if it were an appeal. 
\Kennedy, J. C. and Aston, A. J.C.') ALLAHBAD 
■V. Emperor 17 S. t. R I 60 : A. I. R. 1924. Sind 120. 

S. 123 (3)— Sessions Judge catmot order re' 
hearing of case but can Puss order on evidence on re- 
cord. 

S. 123 , Cl 3 does not empower Sessions Judge to 
•order the re-hearing of a case, though the judge can 
ask for further information or evidence. The Ses¬ 
sions Judge can consider the evidence on record and 
.pass such orders as he thinks fit on the evidence with- 
•out requiring further evidence. ewbould and B. B. 
Gkose, jj.) Narayan Singh v. the King Em- 
a*EROR. 25 Cr. L. J. 1112 : 81 I. C. 936 : 

A. I. R. 1925 Cal. 191. 

— —S. 125 — District Magistrate eannot act as 
an appellate Court. 

An application under S. 125 is not an appeal and 
•does not give power to the District Magistrate to re¬ 
view an order passed by a Deputy Magistrate on the 
•ground that it was improperly passed. (35 A. 103 : 39 
A. 466 , 41 A, 651 , Ref.) If he on such evidence as 
may be laid before him finds that the danger of a 
'breach of the peace no longer exists he may set aside 
the bonds on this ground. {Daniels^ /.) RaM DIN 
■V. NaUJADAK Singh. 71 I. C. 668 : 24 Cr.L.J. 204 : 

A. I. R. 1923 All. 484 (1). 

“ —^S. 125 — District Magistrate cannot act as 

■an appellate Court. 

The District Magistrate can cancel a bond for keep¬ 
ing the peace and to be of good behaviour under S. 125 
•on the only ground that something has supervened 
since the date of the first court’s order which satisfies 
ihim that there is no longer any necessity for keeping 
the accused person under bond. The District Magis¬ 
trate has no authority to use S. 123 as if he were sit¬ 
ting as a Court of appeal. If the order of the first 
■Court is not maintainable in his opinion on the evi- 
•dence presented, he cannot pass an order under S. 125 : 
he should refer the case io the High Court on its re- 
•visional side. {Lindsay, J.) NIZAMUDDIN Khan v. 
MD. ZIAUL NaBI. 44 All. 614 : 20 A. I. J 521 : 

67 I.C. 360 : 23 Cr.L.J. 398 : A.I.R. 1922 All. 191: 

(But See'i 37 Mad. 125 (F.B.). 

■ ' ' • '■— S. 125 —District Magistrate's power to modi¬ 
fy or alter a bond for keeping the peace—His power to 
’Cancel. 

A District Magistrate can cancel at any time a bond 
•under S. 107 , Cr. P. C. for keeping the peace or leave 
the bond alone ; he cannot alter or modify it. He can 
Slowever under Ss. 406 and 423 alter a bond for good 
Ibehaviour. {Hallifax, A. J. C.) BaINES v. EM¬ 
PEROR. 6 N. L. J. 274 : 23 Cr. L. J. 394 : 

67 I. C. 346 : A. I. R. 1922 Nag. 180. 

■ 8. 125 —Powers of District Magistrate—Not 
an appellate jurisdiction—Reference to High Court, in 
the absence of appeal to District Magistrate. 

Q. D.— VOL. 1—126 
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The jurisdiction of a Dt. Magistrate under S. 125 , 
' Cr. P. Code, is neither appellate nor revisional and its 
power is merely confined to examining the record to 
satisfy himself whether it was any longer necessary to 
keep the parties under the bond. The act is not a 
judicial act which he is called upon to exercise ; even 
before proceedings are submitted to him, a reference 
can be made to the High Court as to the propriety 
of the proceedings. {Dalai, A. J. (7.) EMPEROR v. 
BaLWant Singh. 73 I. C. 504 ; 24 Cr. L. J. 616 : 

9 0. &. A. L. R. 344 : A, I. R. 1924 Oudh 241. 

-Ss. 125 and 107— District Magistrate can 

discharge security and cancel bond. 

Though no appeal lies from an order under S. 107 
the District Magistrate can order the discharge of the 
appellants from the necessity of giving security for 
their future behaviour, setting aside tiie order of the 
lower Court, in his executive capacity as well as can¬ 
cel the bond for keeping peace or for good behaviour. 
(Adami, /.) MONMOHAN DaSS v. BaBU LaLL. 

73 I. C. 615 : 24 Cr. L. J. 627 : A.I.R. 1922 Pat. 420. 

-S. 125— District Magistrate — No jurisdic¬ 
tion to quash proceeding s. 

Under S. 123 , Cr. P. Code, the District Magistrate or 
the Deputy Commissioner has jurisdiction to cancel the 
bond ordered to be executed by a Sub-Divisional Ma¬ 
gistrate under S. 107 of the Code. But as his jurisdic¬ 
tion is executive and neither appellate nor revisional 
he cannot vacate the order passed by the latter as 
ultra vires and quash the proceedings. In such a case 
he ought to refer it to the High Court. The High Court 
ha.s power to set aside his order as being without juris* 
diction, when the District Magistrate set aside the 
order under S. 107 as ultra vires and does not merely 
order the cancellation of the bond. {Adami, J.) 

Durga Singh v. Amar Dayal Singh. 

3 Pat. L. T. 103 : 66 I. C. 425 : 23 Cr. L. J, 281 : 

A. I. E. 1922 Fat. 334. 

-Ss. 127 and 128— Penal Code, Ss. 149,304 

and 326 — Charge against police — Defence. 

Where in a charge under Ss. 149 , 304 and 326 , 
Penal Code, for which no sanction is necessary, the ac¬ 
cused, some constables, stated they acted under orders 
of the officer-in-charge of the police station under 
Ss. 127 and 128 , Cr. P. Code. The jury should be told 
to consider the facts and if they find in favour of the 
accused, the prosecution cannot be continued except 
I with the sanction of the Governor-General, and the 
accused are entitled to acquittal. If the Jury find in 
favour of neither, then they should consider whether 
the accused exercised the right of private defence and 
whether they exceeded the right. {Teunon and Chose. 

JJ.) Abdul Rahim mir v. Emperor. 

25 C. W. N. 623 : 33 C. L. J. 340 : 62 I. C, 878 : 

22 Cr. L. J. 606. 

“ —S. 133— Closing of public drain — Accused 

denying drain to be public — S. 139 A disregarded — 
Trial is vitiated. 

Where the dispute was as to the closing of an old 
drain, and the accused definitely asserted that the 
drain was not a public one but the Magistrate instead 
of proceeding under S. 139 -A at once took evidence 
under S. 137 and where the Magistrate also did not 
find in clear words that the drain was a public one, 
held, that the trial was vitiated by wrong procedure. 

{Piggott, J.) Raghunath Upadhia V. Emperor. 

23 A. L. J. 187 : 26 Cr. L. J. 873 : 86 I. C. 809 

A. I. R. 1925 All. 311 (1). 
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- Initial order if vague may be modi- 

fifd. 

S. 133 clearly contemplates that in suitable cases the 
order initially made may be modified and the modified 
order may be allowed to stand. ukeriee, Jf) JHAN 

l.AL z'. Emperor. 23 A. L. J. 43 : 

L. R. 6 A. (Cr.; 86 : 86 I. C. 219 (2) : 

26 Cr. L. J. 731 : A. I. R. 1925 All. 310. 

-S- 133— Constructions existing for long time 

—Action under the section^ legality of. 

S. 133 of the Code of Criminal Procedure is not in¬ 
tended to be employed to avoid the necessity of filing 
a civil .‘iuit in regard to a construction which has been 
in existence for a long time—in this case 15 years. 
{Daniels, J .) GHURAHU DaS v. ShAKALRaJ DaS. 

L. R. 6 A. 190 (Cr). 

-——S. 133— Unlawful obstruction — Over hanging 

branch of a ttee—Branch likely ro fall at some future 
time—Danger to public. 

S. 133 of Cr. P. Code deals with the condition of 
things at the time when the enquiry is held. If at 
such a tinse a house or branch of a tree is likely to 
fall and thereby endanger the life of passersby, no 
doubt action might be taken under the section. But 
it is not meant to apply to what may happen at some 
indefinite time in the future or under quite abnormal 
circumstances. Wheie a solid and vigorous branch of 
a tamarind tree is 15 ft. above the level of a country- 
road, it cannot be said that an obstruction at the 
height, having regard to the normal traffic, is an un¬ 
lawful obstruction within the meaning of S. 133 , Cr. 
I\ Code. Even if it could be held that the branch 
was likely, at some time or other and under abnormal 
circumstances, to prove an obstruction it is not neces¬ 
sary for the magistrate to go to the extreme length of 
ordering it to be cut down. A tamarind tree is an 
object of veneration to many Hindus and the safety of 
the public, which after all is what is contemplated by 
the section, would have been adequately secured if the 
magistrate had ordered proper support to be given so 
as to prevent the branch from falling. (^Ryves^ J.') 
GOKUL z/. Em PEROR. 22 A. L. J. 436 : 

L. R. 5 A. 84 (Cr.); A. I. R. 1924 All. 667. 
-S. 133— Claim of right — Civil dispute involv¬ 
ed — Magistrate has j urisdiction to ref use to interfere 
—Public way—Dedication to Public must be proved. 

S 133 is quite plain. The Magistrate must deal with 
an alleged “public” way even though it is disputed. 
These summary powers were primarily intended to be 
exercised in cases where there was no question that 
the way was one vested in the public, and when that 
question is seriously disputed, and its decision be¬ 
comes a difficult matter of mixed fact and law, a 
Magistrate clearly has jurisdiction to exercise his dis¬ 
cretion by declining to decide it, and sending the par¬ 
ties to a Civil Court. 28 All q 8 , IMss. A. I. K. 1922 
Cal. 59 : 49 Cal, 682 (F. B.) Ref. Private property 
cannot be converted into public merely because it looks 
as though it ought to be and because to do so w’ould be 
convenient to a section of the public who have enjoy¬ 
ed permissible user over it. {Walshs J.') ABDUL 
Wahid Z/. ABDULLAH khan. 45 All. 656 ; 

21 A. L. J. 629 : L. R. 4 A. (Cr.) 105 : 74 I. C. 849 : 

24 Cr. L. J. 817 : A I, E. 1924 All. 1. 

-Ss. 133 and 187— Procedure — Complaint 

Notice—Enquiry —Order absolute. 

Where a person against w’hom a notice is issued 
under S, 133 , Cr. P. Code, appears and objects to the 
order, the inquiry must proceed as in a summons case. 
{stuart, J.) JASSI 7 . Emperor. 20 a. l. j. 692 : 

76 I. C. 826 (2) : L. R. 3 A. 129 (Cr) : 
25 Cr. L. J. 266 : A. I. R. 1922 All. 336 (2). 
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-Ss. 133 and 137 — Procedure — Conditional' 

order—Evidence taken by one and final decision by- 
another Magistrate is irregular. 

A conditional order was made under S. 133 , Cr. P. 
Code, by a Magistrate whereby the petitioner wa.** re¬ 
quired to appear before the said Magistrate to show 
cause against the order. After that the parties appeared 
before him and the p«'\pers w'ere forw'arded to another 
Magistrate for inquiry and report. After evidence 
having been recorded and a report made by that 
Magistrate, the first Magistrate made his final order. 
Heldy that the procedure followed in this case is. 
irregular and the order should be set aside on that 
ground. After the conditional order w’as made in the- 
terms already stated, it was incumbent upon the 
Magistrate under S. 137 to take evidence as in sum¬ 
mons case, if the final order was to be made by him. 
i^Shahy Ag.C.J. and Crumpy J .) In . e KaRIAPPA 
l.lNGAPPA. 47 Bom. 89 : 23 Cr. L. J. 687 : 

24 Bom. L R. 807 : 68 I. C. 619 : 

A. I. R. 1922 Bom. 384. 

-Ss. 133 and 137 {Z)—Applicability^Chap, 

X—Object of—Civil Court. 

The Chap. X aims at enabling the Magistrate to- 
make speedy orders in cases of public nuisance and 
for this reason the jurisdiction of Civil Courts is barred 
by S. 133 ( 2 ). {^Pratt and Fawcetty /J.') RaNGUBAI 
GuRURAO, In re. 23 Bom. L. R. 844 : 

62 1. C.877 : 22 Cr.L. J. 606. 

-Ss. 133 and 137 — Jurisdiction—Conditional 

order under S- 133 (O— Made absolute under S. 137 

( 3 ;- ^ 

A conditional order passed under b. 133 ( 1 ) on 
12 — 2—16 was made absolute under S. 137 ( 3)011 
11—9—20 The High Court refused to treat the latter 
as resting on the former and consequently reversed it. 
{Pratt and Fmveett, //.) RaNGUBAI GuRURAO,. 
In re. 23 Bom. L. R. 844 : 62 I. C. 877 r 

22 Cr. L. J. 606. 

-S. 133 — Claim of right — Does not oust his 

jurisdiction—Such claim not well foundedy in Magis¬ 
trate's opinion though made in good faith — Magistrate- 
if can allow objector time to establish his claim in a 
Civil Court—Failure of objector to go to Civil Court- 
within time allowed—Magistrate can continue proceed- 
ings. 

Per Tcunon /, When in proceedings under 
S. 133 of the Cr. P. Code, arising out of an 
alleged obstruction of a way used by the public, the- 
defendant sets up a claim of right, which is found by 
the Magistrate to be made in good faith, the Magis¬ 
trate’s jurisdiction is not ousted thereby. 

Vtt Sander Sony C. J :“If the Magistrate does not 
think the claim well founded, though he considers it 
to have been made in good faith, he may in his dis* 
cretion allow the defendant a reasonable time to assert 
the claim made by him by a Civil Suit, and if he does 
not go to the Civil Court within such time or fails- 
there, the Magistrate, has power to continue the pro¬ 
ceedings under S. 133 of the Cr. P. Code. 

Per Sandersofty C. J. Teunon and Ghosey J J. With 
regard to case of Betat Ali v. Abdur Rahhn (8 C. W. 
N. 143 ) I.I903)* if could not be said, having regard to* 
the facts of that case, that it was wrongly decided. 

Per Richardson and Newbould, An order 

giving a defendant, whose claim the Magistrate consi* 
ders ill-founded, a limited opportunity to go to the 
Civil Court, is within the Mapstrate’s jurisdiction, but 
he also has jurisdiction, and in some cases, it may be- 
his duty, to act himself on his own finding that the- 
claim is ill-founded. It is a matter for his discretion. 
It would in some sense be within the Magistrate’s 
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discretion in such cases to terminate his proceedings 
leaving it to either party desiring to do so, to seek a 
remedy in the Civil Court in the usual way. 

- Per Gkoie, J .—If the Magistrate finds that there is 
a real or substantial question to be tried out between 
the parties he ought, in exercise of his discretion, to 
stay his hands and not to proceed any further after 
making the conditional order under S. 133 . It is not a 
case of ouster of jurisdiction and there is no ouster of 
jurisdiction. 

The Magistrate is entitled to continue the procee¬ 
dings where the objector shows nothing more than a 
mere belief in the claim of rieht put forward. The 
Magistrate is not entitled to direct the objector to go to 
the Civil Court because in his opinion the claim of 
right cannot be ultimately maintained. So far as the 
case oi Belat Ali v. Aldnr Rahim SC. W. N. 143 
( 1903 ) is not inconsistent with the above view, it was 
rightly decided. {.Saudersofi, C. J. Teu/iou, Richard¬ 
son, A^eXi.boidd, and C. C. Chose, //.) RAM SaG.AR 
MONDAL V. Alek NaSKER. 49 Cal. 682 : 

35 Cal. L. J. 247 : 67 I C. 177 : 26 Cal. W. N. 442 : 

23 Cr. L. J. 353 ; A. 1. R. 1922 Cal. 69 (F. B.). 
-S. 133— ‘Section does not provide for recon¬ 
struction of obstruction removed, 

Under S. 133 , cl. ( 2 ) it is only the power to order 
the removal of an obstruction which is given to a 
Magistrate. There is no provision for reconstruction 
of an obstruction which has once been removed under 
this section. {Sanderson, C. /. and Chotzner, /.) 
KaHIMADDI JaMADARz'. Sher Ali. 

40 C. L. J. 597 : 85 I, C. 357 : 26 Cr. L. J. 517 : 

A. I. R. 1925 Cal. 399 (2). 

■ —S. 133— Section does not provide for costs- 

There is no provision in Chapter X for the payment 
of costs by any party to the proceeding. {Sanderson, 
C. /.and Chotzner, J.) RaHIMADDI JaMADAR v. 
Sher ali. 40 C. L. J. 697 : 85 I. C. 357 : 

26 Cr. L. J. 617 : A. I. R. 1925 Cal. 399 (2). 

'—S. 133— Part acceptance of Jury's xterdict is 
not Justified. 

A Magistrate should not accept only a part of the 
verdict of jury and base his order thereon. {Sander¬ 
son, C. J. and Chotzner, /.') KaHIMADDI JaMADAR 
V. SHER ALI. 40 C. L. J. 597 : 85 I. C. 357 : 

26 Cr. L. J. 517 : A. I. R. 1925 Cal. 399 (2). 

-—S. 133— On production of Scttlemtnt records 
showing accused to be cnoner of land—Magistrate must 
stay his hand. 

When proceedings are takon under section 133 rela¬ 
ting to the obstruction of and encroachment over a 
public drain, the Magistrate ought to stay the proceed- 
iags under S. 139 -A ( 2 ) and relegate the parties to the 
remedies open to them in the Civil Court, in a case 
where the person against whom the proceedings under 
S. 133 are taken produces the settlement record evid¬ 
encing his title to the land in dispute. {Greaves and 
Panton, //.) DEBENDRA N.ATH CHAUDHARI V. 
CHAIRMAN, r.OCAL board, ASANSOL. 

25 Cr. L.J. 1080: 81 T.C.904: A.I.R. 1925 Cal. 268 (1). 

— — s. 133 137 and 140 (2)— Jurisdiction — Suc¬ 
cessor cannot interfere. 

A Magistrate is not justified in going behind the 
order of his predecessor under Ss. 133 and 737 , Cr. P. 
Code and coming to a decision as to its legality Even 
though a Magistrate has discretion under S. 140 ( 2 ), 
Cr. P. Code, this direction must be a judicial discre¬ 
tion and no Magistrate has judicial discretion to sit 
as a Court of appeal and decide whether an order 
passed by a Magistrate of concurrent jurisdiction was 
a proper order or not. 10 W. R. Cr. 27 and 25 Cal 425 
Ref. {Nexvbould and Suhrawardy, JJ.') KiraN 
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Chandra v. Ramesh Chandra. 27 C. W. N. 459 : 
72 I. C. 77 : 24 Cr. L. J. 317 A. I. R. 1923 Cal. 589. 

-Ss. 133 and 136— Procedure—Appointment 

of jury. 

In a proceeding under S. 133 in respect of a way the 
Magistrate must first decide whether the way in ques¬ 
tion is or is not a public way and whether the claim to 
the contrary is put forward in good faith. If he con¬ 
cludes that the way is a public way and that the claim 
to the contrary is merely a pretext to oust the Magis¬ 
trate’s jurisdiction, he can then appoint a Jury if the 
claimant still desires the appointment of a Jury. {Ten- 
non and Chose, J J.') DURLAV CHANDRA SANTRA 

V. Bhuban Chandra Das. 

61 l.C. 843 : 22 Ci. L. J. 459 (Cal.). 

-Ss. 133 and 137— Procedure—Applicability of 

S. 137 —Proceedings under. 

S. 137 is imperative and before a Magistrate can 
make an order under S. 137 ( 2 ), dropping a proceed¬ 
ing under S. 133 , he must take evidence as directed by 
S. 137 (I). {Chatterjee a7id Cttming, JJ.) SHEO- 
Khelan Ram Kai war r/. Navan Behari. 

60 l.C. 431 : 22 Cr. L. J. 239 (Cal.). 

■ - S. 133— Decision as to a public pathway to be 

arrived at by Magistrate before referring to Jury. 

It is the duty of the Magistrate in a proceeding in 
respect of an obstruction to a footpath under 
Chapter X of the Cr. P. Code, before referring 
the matter to the jury, to decide himself 
whether or not the claim is made in good faith, 
and whether the pathway is a public one or not, and 
it is only on deciding that there was no such claim that 
any matter can be referred to the jury. {Scott-Smith 
and Fforde, JJ.) KHUSHl RaM v. THE CROWN. 

4 Lah. 224 : 5 L. L. J. 420 : 24 Cr. L. J, 457 : 

72 I. C. 617 : A. I. R. 1923 Lah. 525.. 
-S. 133— Procedure—Order based on oral en¬ 
quiry — Illegal. 

The procedure to be followed in cases regarding, 
public nuisance is as in a summons case and evidence 
must be recorded. An order based on an oral enquiry 
is illegal. {Moti Sagar, J.) MaM Chand v. 
Emperor. 73 i. c. 503 : 

24 Cr L. J. 615 (Lah.) : A. I. R. 1924 Lah. 392. 
- S. 133— Evidence—Previous conviction of peti¬ 
tioner tinder S. 341 , Penal Code, is not sufficient. 

Where to pass an order under S. 133 , Cr. P. Code, 
for the removal of a building on the ground that it 
obstructed a village street, the fact that the petitioner 
had been previously convicted under S. 341 , Penal 
Code, in respect of the same building by a Magistrate- 
of the third class and the conviction had been upheld 
by the Dt. Magistrate had been relied on. Held\ The 
Magistrate should have proceeded de novo as in sum¬ 
mons cases. 32 P. R. 1917 Cr. Ref. {Zafar Ali, J.) 
BhEDU V. the Crown. 5 Lah. L. J. 81 : 

A. I. R. 1924 Lah. 128. 

- S. "Channel "— IVater course taking 

water to an urani. 

The word ‘channel” is not defined in the Cr. 

P. Code but it is quite wide enough to include 
a water course carrying water to a public urani. Where 
there w’as a catchment area in the centre of which 
there was a water course which was obstructed and the 
water w’hich flowed into the water course w'as attemp¬ 
ted to be carried away by the petitioners to their own 
village tank by building a bund and cutting a new 
channel and by cutting down a new portion of the old 
bund of the catchment area thus making the w’ater 
run away in a direction different to that of the water 
course and preventing its falling into the urani. Heldy 
that this was an obstruction to the water course andi 
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can be dealt with under S. 133 the Code, K^Krish' 
nnn.J.') RaMASAMI CHETTIAR v. RaMANATHAN 
CHETTIAR. C1925) M. W. N. 663 : 22 L W. 470. 

- S. 133 —Applies only to public nuisances and 

not private nuisances, 

S. I 33 deals with only public nuisances and not with 
•private uuisances. So an application for removal of 
obstruction of a private pathway does not lie under 
the section. {Kendall, A.J. C.'j BHAIYA GaURI 
Shankar v. Bhagely Pande. 11 0. L. J. 659 : 

25 Cr. L. J. Ills : 81 I. C. 942 : 

A. I. R. 1925 Oudh 130 (1.). 

-S. 133— Claim of right — Public nuisatue. 

The exisrence of a genuine dispute as to title suit¬ 
able for decision by the Civil Court is a sufficient 
ground for holding that the conditional order is not 
reasonable and proper. {Dalai, A. J. C.) BHAGWAN 
Das V. Emperor 9 0. & A. L. R. 35 : 

24 Cr. L. J. 635 : 73 I. C. 523 (2) : 

A. I. R. 1923 Oudh 152. 

—-S, 133— Procedure—Enquiry is necessary. 

In a case under S. 133 , Cr. P. Code an enquiry 
is obligatory. The magistrate cannot make his con¬ 
ditional order absolute, without taking such evi 
dence as the parties may adduce as in a summons 
case. {Kanhaiya Laly J, C,) SaNT SaHAI LaCH- 
man Singh. 9 0. L. J. 64 : 23 Cr. L. J. 260 r 

66 I. C 186 : A. I. R. 1922 Oudh 29. 

-S. 133- Applicability—Throioing of rubbish 

on common land, is not a ground. 

The mere throwing of rubbish on vacant land lying 
between two houses is not sufficient to justify proceed¬ 
ings under S. 133 , Cr. P. Code. {Lindsay, J, C.) 
E.MPEROR V. SUKHDEI. 24 0. C. 327 : 64 I. C. 841 : 

23 Cr. L. J. 57. 

--S. 133— Procedure—Can act on report of 

xinother Magistrate, 

A Magistrate is competent to make a conditional 
-order absolute upon the report of a subordinate magis¬ 
trate to whom the matter had been referred. {Buck- 
nill, y.) CHANDRIKA KOERI V. BUDHU DUSADH 
2 P. L. R. 21 : 73 I. C. 802 : 24 Cr. L. J. 690 (Pat.) : 

A. I. R. 1924 Pat. 418. 

-S. 133—Claim of right. 

Where there is a bona fide question as to the public 
nature of the subject of dispute, the question should 
be left to a civil court for adjudication But whether 
there is a bona fide question is for the magistrate to 
decide. {Bucknill, /.) CHANDRIKA KOERI v. 
BUDHU DUSADH. 2 P. L. R. 21 : 

73 I. C. 802 : 24 Cr. L. J. 690 (Pat.) : 

A. I. R. 1924 Pat. 418. 

-S. 133— Public place — Railway land not a 

Public place—Finding as to public way must be specific. 
There is no warrant for the view that Railway land 
is necessarily a public place especially railway land 
which is outside the railway fencing at a railway 
■station. Where there is a finding of fact that the 
accused has encroached on the railway land left 
outside the railway fencing, but there is no find- 
ring that the land encroached upon is in a way or 
that if it is in a way, it is on one which is or may 
be lawfully I used by the public. Held, that the 
observation which the Magistrate made when discu¬ 
ssing the question why the land is outside the fencing, 
viz,, “It is said that it appears to have been done for 
the sake of the public to use the well’* cannot be con¬ 
sidered to be a finding that there is a way over the 
.land encroached upon. {Macpherson, J.') RanGI 
-Sah V. B. N. W. RY. CO. 4 P. L. T. 402 : 

74 I. C. 1047 : 24 Cr. L. J. 865 : 
1 Pat. L. R. 164 (Cr.) : A. I. R. 1923 Pat. 840. 
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-Ss. 133 and 136— Jury — Appointment of jury 

— Plo verdict—-Order under S. 141 — Rights of peti¬ 
tioner. 

On an application under S. 133 , Cr. P. Code, for 
removal of an encroachment the opposite party moved 
for the appointment of a jury under S. 135 , Cr. P. 
Code, and a jury was appointed. The foreman of the 
jury simply returned the papers without the verdict 
whereupon the Magistrate made the order absolute 
under S. 141 , Cr. P. Code. Held, that the magistrate 
had jurisdiction to pass the order, but he should have 
done after giving the party an opportunity of showing 
cause and producing such evidence as he wanted. 13 
C. W. N. 367 Foil. {Adami, /.) JIBLAL Teli v. 
Gena Sahu. 4 Pat. L. T. 16 : 72 I. C. 956 : 

1 Pat. L. R. 164 (Cr.) : 24 Cr. L. J. 492 : 

A. I. R 1923 Pat. 229. 

— -S. 134— 'Person* includes bedy of persons. 

The word ‘person’ includes any company or associa¬ 
tion or body of persons whether incorporated or not— 
see the definition in S. 11 of the Indian Penal Code and 
also in the General Clauses Act. It can, therefoie, in¬ 
clude all the male adults residents in a certain 
mohalla. When the order is communicated to those 
concerned, it is immaterial that the method in which 
it was served on them is not strictly in accordance 
with the provisions of S. 134 of the Cr. P. Code. 
{Scott'Smith and Fforde, JJ.^ KHUSHI RaM v. 
THE Crown. 4 Lah. 224 : 6 L. L. J. 420 : 

24 Cr. L. J. 457 : 72 I. C. 617 : A. I. R. 1923 Lab. 625. 

-^Ss. 134, 135 and 244— Magistrate passing 

orders without recording evidence of parties—Effect 
of. 

A Magistrate issued a notice under S. 133 of the Cr. 

P. Code directing K to demolish a chubtra, K appear¬ 
ed to show cause against the order. The Magistrate 
inspected the spot and passed orders on the result of 
his insoection without giving the parties an opportunity' 
to produce their evidence. Held, that the Magistrate 
was bound under Ss. 134 and 135 read with S. 244 to 
record such evidence as might be produced by the 
parties. {Daniels, A, J. C.) EMPEROR v, KaNHAIYA 
Lal. 24 0. C. 267 : 64 I. C. 286 : 22 Cr. L. J. 765. 

- S. 136 —Efifect of amendment. 

In view of the amendment of S. 497 of the Cr. P. 
Code, Courts will be less fettered than before. 
{Mukerfee atui Chatteriee, J J ^ NaGENDRA NaTH 
V. Emperor. 51 Cal. 402 : 38 C. 1. J. 388: 

81 I. C. 220 : 25 Cr. L. J. 732 : A. I. R. 1924 Cal. 476. 

-S. 137— Accused appearing to show cause— 

Evidence in support of order should be heard before 

calling on accused for defence. 

When the accused person appears and shows ca^^e 
why no order should be made against him, the Magis¬ 
trate should hear evidence in support of the order 
against him before calling on him for his defence. 
Where, on the day fi.\ed for the production of evidence, 
neither party produced any evidence and the Magis¬ 
trate made the order absolute, held, that the order 
must be quashed. {Daniels, y.) BECHAN TELI v. 

Emperor. 47 AIL 341 : L. B. 6 A. (Cr.) 80 : 

26 Cr. L. J. 905 : 86 I. C. 969 : A. I. B. 1926 All. 614. 

-Ss. 137, 136 and 133— Procedure, 

Magistrate can only make a notice under S. I33* 
Cr. P. Code, absolute if the person against whom 
the order is made does not appear under S, 13S 
protest against it. If the person appears and puts in a 
written statement it is then the duty of the Magistrate 
to proceed under S. 137 as if the case were summons 
case. {Stuart, y.) JaSSI v , EMPEROR. 
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20 A, L. J. 692 ; L. R. 3 A. 129 (Cr.) : 
76 I. C. 826 : 25 Cr. L. J. 266 : 

A. I. R. 1922 All. 335 (2). 

-S. 137— Conditiojtal order by Magistrate — 

When can be made absolute. 

A conditional order should be made final after 
taking evidence by the Magistrate who should himself 
give the decision regarding the final order. (^Shah, 
A. C J. and Crump. J.') /« KaRIYAPPA. 

47 B. 89 : 68 I. C. 619 : 23 Cr. L. J, 687 : 
24 Bom. L. R. 807 : A. I. R. 1922 Bom. 384. 

-S. 137— Finding as to bona fides is condition 

precedent. 

Before making an order for the removal of obstruc¬ 
tion under S. 137, the Magistrate should record a clear 
finding as to the bona fides of the claim set up by the 
party against whom the order is directed and in 
.absence of such a finding the order cannot be sustain¬ 
ed. (^Teunon and Suhrawardy. J J.') EMPEROR z/. 
ASIRUNQDDIN SaRKAR. 34 C. L. J. 172 : 

62 I. C. 412 : 22 Cr. L. J. 524 (Cal.) 

-Ss. 137 and 133— Sufficient ground —Bona 

fide dispute is such. 

Where there is a bofta fide dispute as to whether an 
encroachment exists or not, section 133 should not be 
applied in order to relieve the Government of the 
necessity of filing a civil suit. The existence of a 
genuine dispute as to title suitable for decision by the 
Civil Courts is a sufficient ground within the meaning 
of S. 137 for holding that the order under S. 137, 
where the alleged encroachment has been in existence 
for over 20 years, is not reasonable and proper. 15 
Cal. 564, Foil. ^Daniels. J. C.) RAM Lakham v. 
Emperor. 72 I. C. 958 ; 24 Cr. L. J. 494 : 

A. I. R. 1923 Oudh 22. 

. —S. 137— Finding as to the bona fides of 

claimant necessary. 

In taking evidence under S. 137 in a case where the 
public nature of the way is disputed, it is incumbent 
on the Magistrate, even where he has found, that the 
claim of title to the land in question on the part of the 
person showing cause is not justified, to determine 
further whether the claim is nevertheless a bona fide 
claim, and if he finds in the affirmative, to stop pro¬ 
ceedings and give such person time to establish his 
claim in the Civil Court. Where the Sub-Divisional 
Magistrate failed to find that the petitioner’s claim, 
even though not justified was not bona fide. Held, that 
his proceedings cannot be sustained. 15 C. 5^4’ 2 P. L. 
J. 67 Foil. {Macpherson. /.) RANG! SaH v. B. N. 
W. Ry. Co. 4 Pat. L. J. 402 : 1 Pat. L B. 154 Cr. • 

74 I. C. 1047 : 24 Cr. L. J. 855 : 

A.I.R. 1923 Pat. 540. 

-S. 137— Dispute cannot be referred to arbitra- 

tion. 

A Magistrate has no power to refer a dispute under 
S. 133 of the Cr. P. Code, to arbitration, (/wala 
Prasad, y.) RaJ BaL AM RAI v. NaWLAKH SiNGH. 

2 P. L. T. 6 : 61 I. C. 65 : 22 Cr. L. J. 327. 
-S. 137 {X)~Scope. 

Where it w^as complained that the applicant had 
built a wall and had thereby obstructed a public road 
and the Court passed the following order:—The Tahsil- 
dar has inspected the spot and reports that the wall 
built is the cause of the trouble. Notice to 
issue under S. 140, Cr. P. Code (More than one 
notice had been issued by the Court under S. 133). 
Held-. Court’s order was a legal and valid order, inas¬ 
much as the provisions of S. 137 (O of Cr. P. Code 
w'cre not complied with. S. 137 (t) of the Cr. P. Code 
lays down that 'Tf the opposite party appears and 
shows cause against the order the magistrate shall take 
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evidence in the matter as in a summons case,” It was 
thus clearly intended by the legislature that the Court 
should itself go into evidence before making the preli¬ 
minary order final and should give a judicial decision 
in the matter. i^Stuart. J.') ISMAIL v. BUNDA. 

20 A. L. J. 657 ; A I. R. 1922 All. 265 (2).. 
-Ss. 138 and Jury-Refusal to give ver¬ 
dict—Power to sum7non another Jury. 

Where the majority of the jurors appointed by a 
Magistrate under S. 138 (1) of the Cr. P. Code perver¬ 
sely refuse to return a verdict for fear of displea.sing 
either parly, the Magistrate can discharge them and 
appoint a fresh Jury and decide the matter before him 
under S. 139. Cr. P. Code. {Lindsay. J ) GiRWAR 
Lal V. BanSIDHAR. 44 A. 575 : 20 A. L. J. 472 : 

L. R. 3 A. 84 (Cr.) : 66 I. C. 420 : 23 Cr. L. J. 276 : 

A. I. R. 1922 All. 297 (1). 
-S. 138— Duty to nominate Jury. 

If the Magistrate is of opinion that a Jury should be 
appointed under S. 138, he a.s well as the party show¬ 
ing cause must nominate the jury. {Newbould and 
Suhrawardy. JJ.) SUDHAG SHUDER ROY RaHIM 
PRAMANIK. 62 I. C. 817 : 22 Cr. L. J. 677 (Cal.). 
-S. 138—‘ Forthwith ’ Meaning of. 

The word ' forthwith ’ must be interpreted in a rea¬ 
sonable way. It merely means that the Magistrate 
shall appoint a jury as soon as he reasonably can. 
{Scott Smith and Fforde. JJ.) KHUSI RaM v. The 
Crown. 4 lah. 224 : 6 L. L. J. 420 r 

24 Cr. L. J. 457 : 72 I. C. 617 : 

A. I. B. 1923 Lah. 525. 

- S. 139 (2)— Juryme7i refusi7tg to give ver~ 

diet—Fresh Jury to be appohited. 

If some three men of the Jury deliberately shirk 
their duty by not giving any verdict at all, probably 
because they do not want to offend either party, which 
amounts to a perverse refusal on the parly of the men 
to decide, then, in accordance with the note in para. 9- 
on page 220 of Sohoni’s Cr. P. Code, 9th Edition, it 
is competent on the part of the Court to appoint a- 
fresh jury. {Li7tdsay. J.) GIRAWAR LaL v. 
BANSIDHAR. 44 All. 576 : 20 A. L J. 472 : 

66 I. C. 420 : 23 Cr. I. J. 276 : 

A I. R. 1922 All. 297 (1). 
- 139-A— Fxist€7ice of public right — Magis¬ 
trate must raise question himself a7id can7wt refuse en¬ 
quiry tkerei7tto 07i groutid of its bei/ig raised too late 
i7t the proceedi7igs. 

Under the Cr. P. Code, as now amended, it is the 
duty of a Magistrate to proceed in accordance with the 
provisions of S. 139*A without waiting for the objec¬ 
tion to be raised by one of the parties to the proceed¬ 
ing. Under that Section on the appearance before 
him of the person against whom the order is made, the 
Magistrate is bound to question him as to whether he 
denies the existence of any public right in respect of 
the way, river, channel or place and if he does so the 
Magistrate shall before proceeding under S. 137 or 
S. 138 inquire into the matter. The Magistrate cannot 
refuse to inquire into the matter because the objection 
was not taken until a late stage of the case. {New- 
boitld and Chose. JJ.) SheikH SaDIR v. SabaRALI. 

29 C. W. N. 649 : 88 I. C. 628 (1) : 

26 Cr. L. J. 1168 (1) : A. I. R. 1925 Cal. 736. 

- ’S. 139-A— Scope of — Essentials to give the 

magistrate Jurisdiction. 

The law requires first of all that the party shall, 
appear before the magistrate and deny the existence of 
the public right in question. Secondly that he shalh 
produce some reliable evidence and thirdly that such 
evidence shall be legal evidence and shall support the- 
denial. If these three conditions are satisfied, them 
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the Magistrate’s jurisdiction ceases to exist. The sec¬ 
tion reijuires evidence and not proof that no public 
right exists. The only condition is that upon the ma¬ 
terials before him the magistrate shall have no reason 
to think the e\idence false. The Magistrate has no 
juristliction to ^veigh the evidence and to determine on 
which side the balance leans. (^Mullick and Rossy 
jj.) THAKUk Sao r. Abdul Aziz. 4 Pat. 783. 

[N )te.—This new sect.on provides for enquiry 
when the existence of public right is denied — Ed.] 

■ ■—S. 141 —Failure of Jury—Order ean be made 
absolute. 

If the jury failed to return their verdict within the 
time fixed, the Magistrate has jurisdiction to make the 
order absolute. Where the jury fails to perform its 
<luty through no fault of the person against whom a 
conditional order has been passed the person should 
be allowed to revert to the other alternative given 
him by S. 135 . (Adamly J.) JiBLAL TELI z;. GeNA 
SaHU. 4 Pat. L. T. 16 : 72 I. C. 956 : 

1 Pat. L. R. Cr. 164 : 24 Cr. L. J. 492 : 

A. I. R. 1923 Pat. 229. 

- ■—S. 141— Jury not returning verdict in time. 

The words “ if the jury appointed does not return 
its verdict within the time fixed ” mean if the jury for 
any reason does not return its verdict the Magistrate 
must inquire into the matter before he passes an 
order. {FucknilF J.) AJODHA TEWARI v. EMPEROR. 

4 P. L. T. 13 : 1 P. L. R. Cr. 22 :73 I. C. 327 : 

24 Cr. L. J. 583 ; A. I. R. 1923 Pat. 131. 

——S. 144— Other means to avert danger being 
available^ proceedings should not be taken under S. 144 . 

An action should be taken under S. 144 only in 
urgent cases of nuisance or apprehended danger. It 
is not proper that Criminal Courts should take upon 
themselves a jurisdiction to decide what are really 
civil disputes. 

Where the complaint was that a person by closing 
a drain and obstructing the flow of the rain water of 
another house endangered the .safety of the house but 
where its owner could drain off the water in some other 
way. Heldy that the proper remedy was in the Civil 
Court. {Mukcriecy J.) HaJI Ali v. EmPEROR. 

26 Cr. L. J. 560 : 86 I. C. 656 : A. I. R. 1925 All. 678. 

' ■—S. 144— Duration—Extension for indefinite 

time. 

Before the expiry of the period of the order the 
local Government passed an order directing that the 
order should remain in force until cancelled by a 
notification in the Gazette. Held, that the Legislature 
has not limited the time for which the force of the 
order may be extended and under the terms of the 
section, the Local Government can extend the order 
so long as the danger which it apprehended continued 
to exist. {Danielsy /.) BHURE MaL v. EMPEROR. 

45 All. 626 t 73 I. C. 801 : 24 Cr. L. J. 689 : A. I..R. 

1923 All. 606. 

--S. 144— Scope of —Nuisance — Temporary 

emergency—Orders under section. 

The opponent applied to the Chief Presidency 
Magistrate to have the noises from an adjoining house 
stopped under the provisions of S. 144 . Held. Per 
y. that though the order was in foim within 
vS. 144 , Cr. P. Code, yet it was in substance outside it, 
in as much as the opponent’s application to the Magis¬ 
trate was for the prevention of nuisance not tempora¬ 
rily but permanently. Per Hayward. J. It was diffi¬ 
cult to say that the order was not within S. 144 ; nor 
was it possible to hold that a temporary injunction 
should not be passed merely because the dispute de¬ 
manded a permanent injunction for final settlement. 
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{Shah and Hayward. JJ.) CaWASJEE jEHANGin 
ReaDYMONEY, In r,. 22 Bom. L. R 157 . 

62 I. C. 409 : 22 Cr. L. J. 621 

-S. lAt^-^Temporary order—Grounds for isstl 

i ug. 

The fact that a dispute demands a permanent in 
junction for its final settlement should not be a ground 
for withholding a temporary order. {Shah and Hav~ 
ward. JJ.) CaWaSJEE JEHANGIK READYMONEY 
dn re. 22 Bom. L. R. 167 : 62 I, C. 400 • 

22 Cr. L J. 621. 

-S. 144— Revision — Functions of High Court 

S. 4^5 ( 3 ), Cr. P. Code, expressly excludes the exer¬ 
cise of re visional powers in cases under S. 144 . T^g 
High Court has merely to satisfy that the facts found 
fall within the section so as to give jurisdiction to the 
Magistrate. {Shah and Hayward. J J.) CaWaSJee 
JEHANGIR ReaDYMONEY. In re. 

22 Bom. L. R. 167 : 62 I. C. 409 : 22 Cr. L. J 621 
-S. 144— General order — Essential elements. 

There is a clear disanction between interfering with 
the rights of private proprietors with whatever ulterior 
motive they may do acts which they have a right to do 
and the perpetration of wrongful acts by such proprie¬ 
tors. The law as regards preservation of public peace is 
based upon an apprehension that either certain person 
or persons are likely to commit breach of the peace by 
their own acts or that they are likely to do wrongful 
acts which may occasion other people to commit breach 
of the peace. The Criminal Court assumes jurisdiction 
to interfere with this lawful exercise of a person’s right 
of ownership when such exercise in its ulterior conse¬ 
quences being directed primarily against the lawful ex¬ 
ercise of another person’s right of ownership is likely 
to cause a breach of the peace. An order prohibiting a 
party from ever holding a hat at any place on his own 
property is not competent under S. 144 . 18 W. R. 

(Cr.) 47 ; 23 ( .W.N. 141 Foil. {fValmsley and Suh- 
rawardy. JJ.) BenOWARI LAL v. PRONAB KRISH¬ 
NA. 35 Cal. L. J. 397 : 71 I. C. 616 • 

26 C. W. N. 663 : 24 Cr. 1. J. 164 

A. I. R 1922 Cal. 569. 

-S. 144— Nuisance — Action against — When to 

be taken. 

Action under S. 144 should only be taken in urgent 
cases of nuisance or apprehended danger. If the party 
applying had a proper remedy in the Civil Court, Cri¬ 
minal Courts should not assume jurisdiction. {Mukef 
fee. J.) HaJI ALI v. EMPEROR. 26 Cr, L. J. 660: 

85 I. C. 656 : A. I. R. 1925 All. 678. 
-S. 144—Ex-parte order not Ugal. 

It is not proper for a Magistrate to pass an ex parte 
order under S. 144 , and when its propriety or legality 
is challenged, to postpone the hearing of the matter 
from time to time until about the termination of the 
force of the order. Such matter ought to be disposed 
of quickly in order to avoid unnecessary encroaching 
on the civil rights and liberties of the subject. {fVal¬ 
msley and Suhrawardy. JJ.) BENOWARI LaL v. 

Pronab Krishna. 

35 Cal. L J, 897 : 71 I. C. 516 : 26 C. W. N. 668 : 

24 Cr. L. J. 164: A. 1. R. 1922 CaU 569. 
-S. 144— Procedure — Legality of order. 

If the effect of the order under S. 144 is that no 
Mahomedan would be allowed to say his prayers in 
the mosque, such an order is not justified under S. 144 , 
Cr. P. Code The proper course that the Magistrate 
ought to follow is to find out which party is wrong and 
restrain that party from committing any act which 
may lead to a breach of the peace. {PValmsley ami 
Suhrawardy. JJ,) HaJI MD. ISMAIL v, BARKAT 
all 26 C. W. N. 904 ; 71 I. C. 606 : ’ 
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24 Cr. L. J. 154 ; A.I. R. 1922 Cal. 483. 

-S. 144— Disobedience of — Order — Legality <'f 

the ordet—If can be questioned in proceedings under 
S, i 88 of the Penal Code. 

The legality of the order under S. 144 of the Code 
can be questione:! in proceedings under S. 188 of the 
Penal Code taken against the accused for disobedience 
of the order. ewhould and Ghose, J J I) Jl A RAT- 
DIN mohaimmed V. Emperor. 34 c. L. J. 578 : 

67 I. C. 200 (1) : 23 Cr. L. J. 376. 

-S. 144— Scope of — Magistrate passing order 

under—Whether a Court. 

A Magistrate passing an order under S. 144 , Crimi¬ 
nal Procedure Code, is not acting as a “ Court” and 
sub-section ( 7 ) of S. 19 s is inapplicable to such a case. 
6 M. 203 (F.B.); 14 w'R. (Cr.) 46 Foil, and 35 M. L. 
J, 454 , Diss. 

Obiter : It is impossible that while securing orders 
under S. 144 from interference except by the successor 
of the Magistrate passing them or by some superior 
Magistrate, the Sessions Judge should have been given 
the power to render the order practically nugatory by 
declining to allow a prosecution for disobedience to it. 
(^Ayling and Ramesam., J J.) NaTARAJA PILLAI v. 
RanGASWAMI PILLAI. 17 L. W. 409 : 72 I. C. 636 : 

24 Cr. L. J. 424 : (1923) M. W. N. 240 ; 

32 M. L. T. (H. C.) 214 .• A. I. R. 1923 Mad. 473 : 

44 M. L. J. 328. 

-S. 144— Revision — Suit for declaration and 

perpetual injunction—Questioning of the legality of 
the order—An order remains unaffected by the decla¬ 
ratory decree. 

If orders under S. 144 , Cr.P. Code, are illegal or ultra 
viresy the proper way to question them is by a Crimi¬ 
nal Revision Petition to the High Court. It is possible 
to question their validity in a properly framed suit to 
which the Government and its officers are parties. The 
existence of the criminal orders justifies a refusal on 
the part of the Court to enquire into the civil rights 
of the parties. The orders under S. 144 would still 
remain in force unaffected by any declaratory decree. 
But such orders are always open to reconsideration by 
•Government. {Ayling, Offg. C. J. and Odgers, J.) 

Baba Sah v. k. G. Md. Hussain Sahib. 

15 I. W. 68 ; 68 I.C. 180 : (1921) M. W. N. 867 : 

A. I. R. 1922 Mad. 123 : 42 M. L. J. 179. 

-S. 144— Effect of order—Declaration — Suit 

for — Order utider S. 144 against the plaintiff — Plain¬ 
tiff can sue for a declaration that he is entitled to use 
his property in any manner he pleases—Order under 
S. 144 furnishes cause of action for suit against defen¬ 
dants — specific Relief Act, S. 42 . 

Where the plaintiffs and the defendants are owners 
of adjacent properties and the defendants complained 
to the Police and obtained an order from a Magistrate 
under S. 144 of the Criminal Procedure Code preven¬ 
ting the plaintiffs from making use of their property 
by erecting certain buildings on the same, without 
notice to them or without an adjudication of the 
private rights of parties, it is open to the plaintiff to 
sue the defendants for a declaration that they are 
entitled to use their property as desired by them and 
for an injunction restraining the defendants from inter¬ 
fering with them in so doing; and the order under 
S. 144 of the Criminal Procedure Code is no bar to 
such suit. 

The order under S. 144 would itself furnish the 
•cause of action for the suit for declaration and injunc¬ 
tion. {Ayling, Offg. C. J. and Odgersy /.) P. BabA 
•Sah V. K. G. Mahomed Hussain Sahib. 

(1921) M. W. N. 867 : 15 L. W. 68 : 68 I. C. 180 : 

A. I. R. 1922 Mad. 123 : 42 M. L. J. 179. 


CRIMINAL PROCEDURE CODE, S. 144. 


-Ss. 144 and 439— Time-expired order — Re¬ 
vision—No interference. 

Where an order passed by a Magistrate under S. 144 , 
Cr P. Code, has expired by effluxion of time,the High 
Court would not adjudicate on the merits of the order 
or annul it in revision. 28 I. C. 160 Poll. 42 M. L. J. 
352 Not Foil. (^Spencer, y.) KUPPU ODAVAR v. 
POOMALAI GOUNDAN. (1924) M.W.N. 675 : 

82 I.C. 472 : 25 Cr. L. J. 1304 : A.I.R. 1924 Mad. 896: 

47 M L. J. 439. 


-S. Scope. 

Where the Civil Court has passed an order of tem¬ 
porary injunction against one party, implying that, in 
its opinion, the petitioner has a prima facie right, it 
is the duty of Criminal Courts to repeat the opinions 
of Civil Courts and in taking steps to preserve peace, 
to take action only against those who are infringing 
the rights of others and protect those who wish to 
exercise their rights and not prohibit the latter’s law¬ 
ful enjoyment of rights. The High Court views with 
disapproval the use of S. 144 for anything of the 
nature of a permanent expedient. The word ‘ alter’ 
in S. 144 ( 4 ), Cr P. Code, does not justify the substi¬ 
tution for or addition to the party against whom the 
original order is directed. Orders under S. 144 are 
void as mere extensions and can be valid only as fresh 
orders. 27 M L. J. 628 : 3 Pat. E. J. 130 , Foil. 
{Ramesam, y.) MURARI NaICKEN v. AIYASaMI. 

16 L. W. 452 : 69 I. C. 369 : (1922) M. W. N. 612 : 

23 Cr. L. J. 689 : A. I. R. 1923 Mad. 15. 
-Ss. 144. 145 and 146— Procedure — Prelimi¬ 
nary order — Attachment—Restoration of property to 
one of the parties—Effect of. 

A Magistrate passed a preliminary order under 
S. 145 (I ; and subsequently attached the properties 
under S. 145 , sub-sec. ( 4 ). Eventually he refused to 
take evidence and dismissed the petition as unneces¬ 
sary in view of a prior order under S. 144 , Cr. P. Code. 
At the same time he directed delivery of possession of 
the properties to one of the parties. Ileldy that the 
order must be set aside as illegal and without jurisdic¬ 
tion. {Venkatasubba RaOy y.) PaLaNI GOUNDAN v. 

Kulandaivelu Goundan. 

(1922) M. W. N. 484 : 72 I. C. 541 : 

24 Cr. L. J. 429 : A. I. R 1922 Mad. 437 : 

43 M. L. J. 716. 

—————Ss. 144 and 145— Procedure— Magistrate can 
rely on documentary evidence as to title. 

A Magistrate can rely on the documentary evidence 
as to title to corroborate the oral evidence as to 
possession, even if the oral evidence were not 
quite satisfactory. (^Kurnaraswami Sastri, y.) ADAI- 
KHAN z/. NALLAKARUPPAN. 15 L. W. 62 : 

65 I. C. 853 ; (1922) M. W. N 12 ; 

23 Cr L. J. 197 : A. I. R. 1922 Mad 188 (2). 
— — -Ss. 144 and 145— Scope — Dt. Magistrate can 
revise order on any ground — Government of India 
Acty S. 107 . 

There is no reason why the power given in the 4 th 
clause of the section should be confined to cases 
where there has been a change of circumstances since 
the original order was made. There is nothing in the 
wording of the 4 th clause which limits the powers of 
the Magistrate in the sense indicated, and I can see 
no valid reason why words of limitation should be 
read into the section which would have the effect 
suggested. The words “alter or rescind ” clearly em¬ 
power the District Magistrate to modify or cancel the 
order upon any ground whatsoever. 

Per Mullicky J. — Where S. 107 or S. 145 will meet 
the requirements of the case, S. 144 is not an appro¬ 
priate remedy, and if it is found that the danger was 
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not so imminent; that it could not be otherwise avert¬ 
ed, an order under S. 144 will generally be held to 
have been made without jurisdiction. Where it is 
clear upon the materials before the Magistrate that one 
party is in possession and that another, whose claim 
to posse'vsion is a mere pretence, is threatening to inter¬ 
fere with that possession, the Magistrate is clearly 
entitled to resort to the special summary procedure of 
S, 144 , if immediate prevention or speedy remedy is 
desirable. Sometimes it may even be necessary to 
take action against the party who is actually in pos¬ 
session, but in every case it must be shown that the 
conditions required by the section exist. What is de¬ 
precated is the habitual and unjustifiable use of S. 144 
as a substitute for Ss. 1 C 7 and 145 . 

Per Jivala Prasad, /.—S. 144 is a larger and more 
general section than S. 145 . An order under that 
section can be made under various circumstances in¬ 
cluding a danger of a breach of the peace. S. 145 is 
of limited scope and applies only when there is a 
danger of a breach of the peace. The former is dis¬ 
cretionary, the latter is mandatory. The latter pro¬ 
vides for a thorough enquiry into the dispute as to pos¬ 
session of the parties which tends to a breach of the 
peace. Therefore when the special condition of S. 145 
is fulfilled, S. 144 then yields to S. 145 in the sense 
that when he finds that there is a real dispute tending 
to a breach of the peace the Magistrate is bound to 
institute a proceeding under S. 145 and enquire into 
the possession of the parties irrespective of any order 
that he might have originally pas.sed under S. 144 . 
When one party is clearly in the wrong and threatens 
to usurp the rights of another, who is in actual posses¬ 
sion of the land in <lispute, the proper remedy is an 
order under S. 144 or S. 107 , Criminal Procedure Code. 
(^Miller, C. J. Alultick and Jivala Prasad, JJ.') 

sheeealak Singh t-. Kamaruddin. 

2 Pat. 94 : 3 Pat. L. T. 573 : 68 I. C. 149 
4 U. P. L. R. (Pat.) 57 : 1 Pat. L. R. (Cr.) 2 
1922 P. H. C. C. 241 : 23 Cr. L. J. 549 
A. I. R. 1922 Patna 435 (F.B.) 

-^S. 144 —Order under—Setting aside—Order 

need not be set aside after two months. 

An order under S. 144 being operative only for two 
months need not be set aside after the period of two 
months is over. i^Bucknill and Knlwant Sahay, JJ.) 
MUNNI LaL V. GaTTI AhIR. 3 Pat. L. R. (,Cr.) 70 : 

88 I. C. 846 : 26 Cr. L. J. 1229 : 6 Pat. L. T. 746 : 

A. I. R. 1925 Pat. 514. 

-— S. 144 —Ordef undet—Incidental ohservatieni 

as to possession has not force of order under S. 145 . 

Where a Magistrate while making an order under 
S 144 makes an incidental observation as to posses¬ 
sion of the property, the observation cannot have the 
force of an order under S. 145 . {Buchnill and Kuh 
Want Sahay, J J ■') MUNNI I-.AL t. GaTTI AHIR. 

3 Pat. L R. (Cr.) 70 : 88 I. C. 846 : 6 Pat. L.T. 746 : 

26 Cr. L. J. 1229 : A. I. R. 1925 Pat. 614. 

-S. 144 —Order under—Value of as e^’idenee — 

Pioting—Penal Code, S- 147. 

Undue importance should not be attached to a tem¬ 
porary injunction under S. 144 , Cr. P. Code, and in a 
case of rioting an order under S. 144 , Cr, P. Code, 
should not be treated as substantive evidence of posses¬ 
sion. (^Afullich and Buchnill, //•') GITA PRASaD 
SJNGH V. Emperor. 1924 P. H. C. C. 29 : 

6 Pat. L. T. 666 : 81 1. C. 685 : 25 Cr. L. J. 919 : 

A. I. B. 1925 Pat. 17. 
—— —Ss. 144, 145 and 489— Dispute as to posses¬ 
sion of land—Action of magistrate—Expiry of time 
fixed for order under S. 144 , Cr. P. Code — Revision. 

Proceedings had been drawn up under S. 144, Cr. 
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P, Code, between petitioners and one H and others 
regarding a plot of about 24 bighas of ryoti Iand\ 
which had newly formed on a diara. These proceed¬ 
ing under S. 144 were converted into proceedings under 
S. 145 and the parties gave the Court to understand 
that all they wanted was a demarcation of the plots, 
respectively claimed. The opposite party in those 
proceedings stated that they did not claim the 24 
bighas which was the subject of the proceedings. An 
amin was directed to go and demarcate the diara lands- 
and eventually submitted a report which was not 
agreed to by one of the parties. A petition was put in» 
by the opposite party that the present petitioners were 
interfering with their possession. The Sub-divisional/ 
Officer thereupon passed an order under S. 144 direct¬ 
ing the petitioners not to interfere with the possession* 
of the opposite party with regard to the plots. The 
petitioners applied to the High Court foi revision of 
the order under S. 144 , Cr. P. Code, but the order had 
expired by lapse of time. Held, that notwithstanding' 
that the order had lapsed, the case was one for inter¬ 
ference by the High Court in revision. The opposite- 
party were not parties to the proceedings under S. 145 
nor had any report been received from the police as* 
to their posse.ssion of the plots or of a likelihood of 
breach of the peace. The procedure of the Sub-Divi¬ 
sional officer in passing the final order under S. 144 , 

Cr. P. Code, without issuing any preliminary notice to 
the present petitioners and without hearing them was 
totally wrong. {Adami, /.) DhanraJ BhaGAT v: 
Bharat Narain Singh. 6 Pat.L. T. 268 • 

84 I. C. 324 : 2 Fat. L. R. 198 (Cr.) - 
26 Cr. L. J. 560: A. I. R. 1924 Fat. 703. 

■ ■ Ss. 144 and 145— Scope of—Dispossession tO' 

be forcible and wrongful. 

Where L was appointed managing agent for a col¬ 
liery under certain conditions by H and was dismissed 
for misconduct and the landlord took direct posses¬ 
sion, the dispossessed party instituted proceedings 
under Ss. 145 ( 4 ) and 144 , Cr. P. Code, 

before the Magistrate which was dismissed.. 
held, on revision, that dispossession under sub-sec¬ 
tion ( 4 ) of S. 145 should be forcible and wrongful’ 
and that Magistrates acting under Ss. 145 and 144 . 
should not usurup the power of a Civil Court in the 
direction of ejecting the party in actual possession. 
{Adami and Buchnill, JJ.') H. V. LOW AND C0.» 

LTD. V. Maharaja Sri manindra Chandra* 
NanDY. 3 Fat. 809 : 84 I. C. 332 ^ 26 Cr. I, J. 268 r 

A. I.B, 1925 Fat. 33. 
-S. 144— Scope of — Jurisdiction. 

Under S. 144 , Cr. P. Code, a magistrate has no juris¬ 
diction to make any order unless he is satisfied there 
1 $ an appreher.sion of a breach of the peace and that* 
immediate prevention or speedy remedy is desirable. 
If he had made up his mind to that effect he must 
state the material facts in the order. The sectioiv 
should be applied only to temporary orders in urgent 
cases of nuisance or apprehended danger and not to* 
cases where there i« a dispute as to land for the settle¬ 
ment of which S. 145 piovides the proper remedy.- 
{Jfulwant Sahay, J.) AKAL MaHTON v. MaHABIR' 
MahTON. 1 Fat. L. R. 223 (Cr) 

24 Cr. L. J. 947 : 6 F. L, T. 90 : 76 I. C. 681: 

A. I. B. 1984 Fat. 145. 

■ S. 144— Rei'ision — Order wholly vithout 

jurisdiction—High Court will interfere. 

Although under clause ( 4 ) of S. 144 , Cr. P. Code, it* 
is incumbent on the petitioners to go in the first instance- 
before the District Magistrate before coming up in re¬ 
vision to the High Court and ordinarily that is the- 
practice in the High Court, still the High Court wilL> 
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interfere where the order of the Sub-divisional Magis¬ 
trate is wholly without jurisdiction. A. I. K. 1922 Pat 
435 (F. B.) Foil. {A'uhuant Sa/iay, J .') AKAL 
MaHTON V. MaHABIR MaHTON. 5 P. L. T. 90 : 

1 Pat. L. R. 223 (Cr.) : 75 I. C. 531 : 

24 Cr. L. J 947 : A. I. R. 1924 Pat. 145. 

- ■ —Ss. 144 and 145— Procedure—Order based on 
rent note—Evidence Act, S. 13 . 

The rent decree is to some extent evidence under 
section 13 of the Evidence Act as to the landlord 
having recognised the holding as being in possession of 
the first party (deft. )but that evidence is not conclusive 
as against the second party in proceedings under S. 144 
fwho was not a party to rent proceeding). The order 
of the Magistrate under S. 144 based on the rent decree 
is good inasmuch as it was parsed with a view to pre¬ 
vent a breach of the peace which is then imminent. 
The more appropriate action however would be for 
the Magistrate after hearing the parties to convert his 
order under S. 144 into a proceeding under S. 145 of 
the Code so as to, once for all, determine the right of 
the contending parties to the possession of the land in 
question, unless it has been already determined by a 
Civil Court, i P. L. T. 81 ; i P. L. T. 44 , Ref. 
(ywa/a Prasad, /.) NANDKISHORE SaO v. BIKAN 
Singh. 3 Pat. I. T. 570 : 65 I. C. 856 : 

23 Cr. L. J. 200 : A. I. E. 1922 Pat- 557. 

-S. 144— Scope of — No sufficient material 

—Order not valid. 

Petition of the petitioners whose goods were detain¬ 
ed on the petition of the lessee of a certain ghat for 
action against certain persons for refusal to pay tolls 
did not disclose any ground for an order against them. 
The report of the police who were ordered to report 
as there was likelihood of breach of peace, according 
to which report the order complained against was drawn 
up gave the Magistrate no material for proceeding 
against three petitioners. There was in the body of 
the report a general remark about Marwaris in Murli- 
ganj : but certain persons were specially named at the 
end of the report and the Police Sub-Inspector pray¬ 
ed for proceedings against them. Held, the effect of 
the report must be understood as limiting its purpose 
to these named persons. The only other document is 
the petition of the lessee and this admittedly makes 
no reference to the petitioners at all. The Magistrate 
had no materials before him upon which he could 
make an order against petitioners. {Ross, / ) PaNCHI 
Ram?'. Sheikh Md. Abdulla. 

A. I. R. 1922 Pat. 239. 
-Ss. 144, 107 and 145— Scope. 

It is well to indicate the relative value of tlie pre¬ 
ventive Ss. 107 , 144 and 145 of the Code in a dispute 
relating to property, where the first party claims to be 
in exclusive possession and the second party claims (o 
be in joint possession. If the property is found to be 
in joint possession of both the parties, then no order 
under S. 145 can be passed and the danger to a breach 
of the peace by the contending parties with a view to 
exclude the other from the possession of the property 
in dispute can only be 'averted or avoided by binding 
both the parties or by binding both of them under 
S. 107 , for none of them has a right to exclude the other 
from joint pos^ession. If, on the other hand, one of 
them is found to be in exclusive possession of the 
property then the other side can be restrained under 
S. 144 from interfering with the exclusive possession 
of the other party, and if possible by binding him down 
Unless the exclusive possession of one of the parties is 
undisputed or is admitted or is concluded by some 
decision of a competent Court, an enquiry into the 
claims of the parties as to exclusive or joint possession 
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must be held. It is only when after an enquiry a de¬ 
cision is arrived at as to the possession of the contend¬ 
ing parties, separate or joint, an order under S. 144 or 
107 against one of the parties will not be justifiable. 
Such an order will prejudice the other party and will 
exclude him from the possession of the property 
whether exclusive or joint. No Court by its proceed¬ 
ing or order can allow such an advantage to one of 
the parties. Therefore in a dispute of this kind the 
danger to a breach of the peace can be averted by 
issuing a temporary order upon both the parties under 
S. 144 if the case is of urgency and holding an en¬ 
quiry into the possession of the parties before confirm¬ 
ing the order. The danger to a breach of the peace 
can also be averted by at once instituting a proceeding 
under S. 145 by attaching the property in dispute pend¬ 
ing the enquiry, (/ivala Prasad, /.) RaTAN CHAND 
V. Mohan Lal Sahu. A. I. R. 1922 Pat 228. 

-Ss. 144 and 145— Scope — Distinction between. 

Under S. 144 no order can be passed where a ques¬ 
tion as to the factum of the delivery of possession is 
raised between the parties. The judgment-debtor and 
the members of his family, his Tahsildar and other 
.'iervanis and in fact tirose claiming under him have no 
right to dispute the delivery of possession if they were 
parties to the certificate and the sale proceedings ; 
but under-raiyats or intermediate holders of the land, 
not parties to the proceedings, in the property and the 
survey department which resulted in the sale of the 
property on the dakhaldeham had a right to dispute 
the actual service of the dakhaldekani on the spot. 
Where possession is publicly delivered with full notice, 
to all the persor 4 > in possession of the property, none 
of them are entitled to dispute the delivery of posses¬ 
sion though they may be living some miles off. 
Though ordinarily a dispute of land should be 
enquired into in a proceeding under S. 145 of 
the Code of Criminal Procedure yet when the pos¬ 
session in the law is vested in the ist party, as against 
any person claiming to be in possession of the property 
by reason of the writ of delivery of possession, sec¬ 
tion 145 is not at all necessary. There is no bona fide 
claim of possession of the 2 nd party. In other words 
there is no dispute in law as to the possession of the 
property, S. 145 summarily determines the right to 
possession. Order 21 , Rule 95 as well as the similar 
provision in the Bihar and Orissa Public Demands Re¬ 
covery Act, actually puts the purchaser into possession 
of the property and a person claiming a right to the 
present possession of the property has either to move 
the Court delivering the possession or to go to the 
Civil Court. {Jwala Prasad, J.) KaMLA PRASAD 
V. GOBINDH SaHAY. 3 Pat. L. T. 826 : 

71 I. C. 786 : 24 Cr. L. J. 241: 

A. I. R. 1922 Pat. 13 (2). 
-Ss. 144 and 145— Scope of—Possession doubt¬ 
ful—Order by Magistrate ultra vires— If Magistrate 
can set aside. 

S. 145 and not S. 144 applies where the possession 
is disputed. A Magistrate has no jurisdiction to pass 
under S. 144 an order which amounts to an ejectment 
decree of a Civil Court. Where the order passed is 
ultra vires it cannot be set aside under sub-section 
( 4 ) of that section but can be set aside in revision 
only by the High Court. i^Jwala Prasad, JO MADAN 

Lal V. Emperor. 2 Pat. t. T. 484 : 63 I. C. 621: 

22 Cr. I. J. 685. 

-S, 144— Procedure — Authority to act. 

In passing orders under S. 144 , Cr. P. Code, the re¬ 
cord should show in clear and unmistakable terms the 
authority under which a Magistrate taking action pro¬ 
fesses to act. (^May Oung, /.) U THUDAMAWAYA 
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1 Rang. 49 : 74 I. C. 65 : 

2 Bur. L. J. 22 : 24 Cr. L. J. 737 : 

▲. I. R. 1923 Bang 146. 

_S. 144 (1) and (2)— Obtcct of—Statement of 

material facts—Restriction on liberty of individual— 
Vas^ue order improper. 

Under S. 144 . Cr. P. Code, something more is neces¬ 
sary to be done than a mere recital of the fact that 
in the opinion of the District Magistrate there was 
sufficient ground for proceeding under S. 144 - 
a Magistrate is of opinion that there is a sufficient 
ground for proceeding under this section and imme¬ 
diate prevention or speedy remedy is desirable, such 
Magistrate may,by a written order stating the material 
facts of the case and served in the manner provided 
by S. 134 direct any person to abstain from a certain 
act. An order as it stands which does not state any 
facts relating to the case in order to show that there 
was any justification for making the order under 
S. 144 is bad in law. S. 144 * Code, is not in¬ 

tended to restrict the liberty of an individual it there 
is no apprehension of a bieach of the peace on account 
of any act to be done by him. Nor does it relieve the 
Magistrate of the duty of making a proper enquiry 
into the circumstances which show a likelihood of 
breach of the p iace. If it is found that a man is 
doing that which he is legally entitled to do and his 
neighbour chooses to take offence thereat and to 
create disturbance in consequence the duty of the 
Magistrate is not to continue to deprive the first of the 
exercise of his legal right but to restrain the second 
from illegally interfering with that exercise of legal 
right. 5 Cal. 132 , Kef. {/Culwant Sakay, /.) BLONG 
"^EmIeROR. 1914 P. H. C. C. 262 : 82 I. C. 42 : 

25 Cr. L. J. 1178 :*A. I. R. 1924 Pat. 767. 
_S. 144 (2)—Ex parte order—-When to be 

passed. ^ . -j 

The object of S. 144 . Cr. P. Code, is to provide a 

speedy and emergent remedy in case of disputes which 
are likely to lead to a breach of the peace. An 
parte order passed under S. 144 ( 2 ) can be revoked 
or altered as provided in sub S. 4 . {iVazir Hasan^ A. 
r C.') Jang Bahadur2/. Emperor. 

11 0 . L. J. 64 : 77 I. C. 721 : 25 Cr. L. J. 433 ; 

A. I. B. 1924 Oudh 338. 

__S. 144 {Z')—Public directed to abstain from 

attending Hdit—Order is bad. 

An order can only be issued to the public generally 
when frequenting or visiting a particular place. An 
order which directs the public in general to abstain 
from attending Mat is bad since it is not until the 
Dublic attends the Hat that the order can be binding 
on them. {Newbould and Mukerfi^ //f) ASHUTOSH 

ROY V. HaRISCHANDRA. 29 C. W. N. 411 : 

861. C. 810 : 26 Cr. L. J. 874 : 

A. I. R. 1926 Cal. 625. 

_S. 144 (3)— General order—Stopping new 

Bazar to be held on the same day—When legal. 

Although a general order under S. 144 Cr. P. 

Code (V of 1898 ) restraining the holding of a hat or 
market is not a permissible order, the prohibition in 
which related only to the holding of the market on the 
same days as the old market is held with the object of 
preventing a breach of the peace is legal. 18 \V. R. 
(Cr.) 47 and 22 C. W. N. 141 , Foil. Disobedience of 
such an order is punishable under S. 188 , I. P C., 
prosecution for which might start either by sanction 
under S. 195 or S. 476 , Cr P. Code. 14 C. W. N. 
234 , Foil. {Jwala Prasad^ J.') PaRAMESWAR RaI 
V. EMPEROR. 3 Pat. L. T. 268 ; 67 I. C. 205 : 

1922 P. H. C. C. 204 : 23 Cr. L. J. 381 : 
4 TJ. P. L. E. (Pat.) 34 : A. I. E. 1922 Pat. 84. 
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If the Magistrate tries to use S. 144 as a means of 
grant of perpetual injunction, the High Court has the 
power to interfere. The order is made without jurisdic¬ 
tion. iOdgers, /.) MUTHU KUMARaSAMI NADAR 
V. Mahomed rowther. 15 L. W. 423 • 

67 I. C. 500 : 30 M. L. T 148 ; (1922) M. W.N. 177 • 

23 Cr. L. J. 404 : A. I. R. 1922 Had. 76 • 

42 M. L. J. 352. 

_S. 144 (4)— Scope of—* Alter * does not mean 

substitution of names. ^ 

The word ‘ alter’ in S. 144 ^ 4 ), Cr. P. Code, cannot 
mean the substitution of the names of one party for 
those of the other. The District Magistrate, in going 
beyond altering Or rescinding an order, acts without 
jurisdiction. (^Odgers, /.) MUTHU KUMARASWAMI 
Nadar v. Mahomed Rowther. 15 L. W. 423 
67 I. C. 500 : 30 M. L. T. 148 : 23 Cr. L. J. 404 
(1922) M. W. N. 177 : A.I.R. 1922 Mad. 76 

42 M. L. J. 352. 

-Ss. 144 (4) and 145— Rescission — Special 

jurisdiction. 

There is neither revisional nor appellate jurisdiction 
in the Magistrate under S. 144» d- Cr. P. Code, but 
there is still a special jurisdiction vested in him by 
the statute to rescind or alter any order made under 
S,i 44 either by himself or by a Magistrate subordinate 
to him or by his-predecessor-in-office. (Z?aj, /.) 
Satruhan Das v. Makhan Das. 

1 Pat. L. B. 53 (Cr.) ; 72 I. C. 171 : 24 Cr. L. J. 331. 

-S8.144 (4) and 145 (^Vh—Procedure — District 

Magistrate directing Sub-Divisional Magistrate to 
substitute proceedings under S. 14 S place of S. 141 
case. 

A District Magistrate acts illegally in directing a 
Sub-Divisional Magistrate to substitute a proceeding 
under S. 145 (i) in lieu of that under S. 144 as under 
S. 145 (O K is only the Magistrate who substitutes 
the proceedings that has to satisfy himself by exercise 
of his own independent judgment and upon proper 
materials, for example, police report, pleading of 
the parties, as to the existence of a reasonable appre¬ 
hension of the peace, {/wala Prasad^ /.) TlLOKl 

rai V. Emperor. 2 Pat. L. T. 392: 

68 I. C. 34 : 23 Cr. L. J. 498. 

-3. 144 ijlf)—Scope of—District Magistrate 

cannot reverse an order of the Magistrate—Proceedings 
started as ordered by the DistrictMagistrate ultra vir«. 

Although under the provisions of S. 144 ( 4 ) it is 
open to the District Magistrate to rescind or alter any 
order made under the section by himself or any Sub¬ 
ordinate Magistrate, the purview of that section has 
been held not to cover a reversal of an order on 
grounds which interfere with the discretionary power 
of the Magistrate who originally made the order but to 
comprise only the rescission or alteration of the order 
when the reason for its having been made no longer 
exists or has varied in such a manner as to make an 
alteration necessary as a corollary. “ Even though on 
proper grounds the Dist. Magistrate may rescind 
or alter an order made by another Magistrate ’* under 
S. 144 it is not open to such Magistrate at all to direct 
that other Magistrate to initiate proceedings undw 
S. 14 s, Cr. P. Code, and a proceeding started in obedi¬ 
ence to such a direction is ultra vires, Jf) 

CHEDDI LALL MARWARI V. MaHABIR PRASAD 
SUKUL. 2 Pat. L. T. 650 : 64 I. C. 607 t 

23 Ct. li. J* 27* 

--8. 144 {fZ')Second order same as /Srst’-Addi' 

tionai Parties in second one—Petal psri^ exceeding 
two months—Order is illegal. 
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The preioci during which an order under S. 144 , 
•Cr. P. Code, remains in force is two months only 
•and it cannot be extended beyond that period by the 
Magistrate. To draw up the same order once more 
merely adding to the parties affected is an attempt to 
•evade the provisions of clause ( 6 ) of S. 144 , Cr. P. 
Code, and is illegal if the total period exceeds two 
months. i^Newboidd and Muktrii^ JJS) ASHUTOSH 
Roy V, Haris Chandra. 29 c. W. N. 4il : 

86 I. C. 810 : 26 Cr. L. J. 874: A. I. R. 1925 Cal. 625. 

— S 145—Main Changes. 

(1) The Court must now receive all such evidence 

as may be produced by the parties : see cl. 4 as 
amended. It must also issue summons to witnesses 
•on the application of parties : see cl. 9—Ed. 

( 2 ) When a party is dead his legal representatives 
may be brought on record and if there is any dispute 
fin respect of it, it must be inquired into. 

-S. 145. 

Applicability. 

Arbitration. 

Attachment. 

Breach of Peace. 

Consent. 

Costs. 

.Decision of Revenue Court. 

Decree of Civil Court. 

Defects in procedure. 

Dispute as to land. 

“Due course of law,” meaning of. 

Duty of Magistrate. 

Easement. 

Effect of order. 

Foundation of jurisdiction. 

Fresh Proceedings. 

•Government of India Act. 

Immoveable property. 

Information. 

Joint possession. 

Large area. 

Local inquiry. 

.Nature of proceedings. 

Object of. 

Order without notice. 

Parties. 

Fendency of civil suit. 

Period of possession. 

Power of Magistrate. 

Relevancy of symbolical possession. 

Relevancy of title. 

Revision. 

Security for keeping peace. 

Transfer of case. 

Transfer of Magistrate. 

Value of Police Report. 

Applicability. 

■ 8 . 145— Applicability—Alluvial accretion — 
Sreack of the peace—Jurisdiction of the Magistrate to 
take action—Bengal Act (^V of 1920 ), — Effect of — 
Examination of Court witness after close of arguments 
— Ir> egularity. 

It is open to the Magistrate in the case of alluvial 
Hands recently formed, where questions of breach of the 
4 )eace arise, to deal with the matter either under Act V 
of 1920 or under the provisions of S. 145 , Cr. P. Code. 
There is no implied repeal of S. 145 , Cr. P. Code, so 
jfar as alluvial lands recently formed are concerned by 
Bengal Act V of 1920 . The mere fact that the Court 
•examined a Court witness after the arguments on 
both sides does not furnish a ground for revision es¬ 
pecially where neither party asked the Magistrate to 
^llow farther arguments to be addressed after such 
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examination. {Greaves and Duvall J J Abdul 
Jabbar MUNSHI V, Mafizuddi Sarkar. 

28 C. W. N. 783 : 26 Cr. L. J. 1107 : 81 I. C. 931 ; 

A. 1. R. 1924 Cal 980. 

-S. 145— Applicability—One co-sharer can be 

held to be in exclusive possession. 

Where according to the settlement papers, the land 
in dispute is a joint property in which the petitioners 
were co- sharers ; uut the Magistrate finds that one co¬ 
sharer was in sole possession of this land, held^ the 
Court had jurisdiction to make an order under S. 145 . 
(Afeiobould and Suhraivardy, yy.) JOYMONGAL 

Singh v. Kantagope. 24 Cr. L. J. 304 : 

72 I. C. 32 : A. I, R. 1924 Cal. 444. 

-S. 145 —Applicability of — Discontinuous 

possession—Market stalls—Possession once a week — 
Proceedings under S. 145 , Cr.P. Code. 

The element of continuity of possession is an in¬ 
gredient which is necessary at any rate in cases w’here 
interruption is not due to seasonal variations, in pro¬ 
ceedings under S. 145 , Cr. P. Code. S. 145 does not 
apply to a case where the petitioners claim possession 
of a market stall only one day in the week and the 
respondents are alleged to be in possession throughout 
the week. (IValmsley and Suhrawardy, J J.) NaYAN 

Manjuri Dasi V. Fazley Huq Sardar. 

49 Cal. 871 : 71 I. C. 527 : 24 Cr. L. J. 175 : 

A. I. R. 1922 Cal. 502. 

-S. 145— Applicability—Joisit landy ittquiry 

into Possession of^ not forbidden. 

The mere fact that the Revenue Records show that 
the holding was joint is not sufficient to stop the en¬ 
quiry contemplated by S. 14 . 5 , Cr. P. Code, 17 Pom. 
L.R. 382 and 20 C. W. N, 518 , Foil. {Broadwayyj.') 
Mt Malun V. Makhan Singh. 2 Lah. 372 : 

66 I. C. 65 : 23 Cr. L J. 225 ; A. I. R. 1922 Lah. 348. 

--S. Applicability. 

S. 145 of the Code contemplates the existence of 
disputes regarding property likely to lead to a breach 
of the peace, and where all likelihood of a breach of 
the peace has disappeared all necessity ceases for main¬ 
taining any orders passed on account of the dispute. 
{IVilberforcCy J.') KhUSHI RaM v. EmPEROR. 

1 Lah. 451 : 69 I. C. 36 ; 22 Cr. L. J. 4. 

“ —Be. 145 and 144— Applicability — Scope. 

Where the Magistrate merely stated that as pro¬ 
ceedings were previously taken under Section 144 and 
incidentally in the course of those proceedings it was 
found that the counter-petitioners were in possession 
of the property, it was not desirable to proceed with 
the enquiry under S. 145 . Held, the order the Magis¬ 
trate clearly contravened the provisions of the Cr. P. 
Code. The order under S 145 is without jurisdiction 
when no evidence is taken and no enquiry held before 
the final order is made, by the Magistrate. 2 L. W. 
1208 ; 17 Bom. L. R. 382 : 17 C. W. N. 700 Ref. 

to. (Venkatasubba RaOy J.') PaLANI GOUNDAN tj. 
KuLANDAIVELU GOUNDAN. (1922) M. W. N. 484 : 

24 Cr. L. J. 429 : 72 I. C. 541 : 

A. I. R. 1922 Mad. 437 : 43 M. L. J. 716. 

-Ss. 145 and 147— Applicability — Easement^ 

Dispute as to. 

S. 147 , Cr. P- Code, and not S. 145 , applies to a 
dispute about an easement in respect of which action 
has to be taken. {Koivaly A. J. C') ASARAM v. 
ChotulaL 64 I. C. 288 : 22 Cr. L. J. 768 (Nag.). 

-8 145 (2)— Applicability—No dispute as to 

possession — Co-sharers—Collection sexclusively by lam- 
bardar. 

Where the rents in kind are exclusively collected 
by the lambardar and the other co-sharers are only 
entitled to a certsdn share, the dispute about the shar^ 




2023 

CR. P. CODE (V OF 1898), S. 145 —Applicab Tty- 

of the co-sharers is not a dispute about possession 
which is admittedly with the himbardar, so as to make 
the provisions of section 1.^5 applicable. The case does 
not come under cl. 2 as the words crops or other 
produce of land” refer only to the crops or other pro¬ 
duce while still attached to the land. (^Daniels^ J. C. 
.ind Wazir Masau, A. J C.) EMPKROR v. UaM 
HHAJAN. 25 0. C. 137 ; 23 Cr. L. J. 650 : 

69 I. C. 90 : A. I. R. 1922 Oudh 199. 

-S. 145 —Aptl’cahility—Presetti danger of 

by-oaoh of peace i.f essential. 

An order under S. 145 can only be passed when 
there is a present danger of a breach of peace. In 
the absence of any finding that there is a likelihood of 
a breach of peace, an order under S. 145 cannot be 
sustained. It is not enough for the Magistrate to 
merely say that the parties are ” in a contesting 
mood.” {Daniels, y. C.) MUNNU I.AL 7 -. HaRDE 
Kam 12 0. L. J. 256 : 2 0. W. N. 220 : 

86 I.C. 1008 : 26 Cr. L. J. 944 ; 

A. I. R 1925 Oudh 416. 

__S. Applicability — Disptite regardiyig 

the water channel. 

Where a water channel is actually being used for 
irrigation purposes, a dispute about the flow of water 
falls within S. 14 S. 1^- Code, but not so if it is not 

being used at the time of dispute. Where there is 
ample time to have dispute settled in a civil court, 
action under S. 145 is not justified. {DalafJ.C.) 

Chotf.y Lal V. Emperor. 25 Cr. L. J. 227 : 

76 I. C. 691 : A. I. R. 1924 Oudh 341. 

__S. Applicability — M(n‘eables —/ nterfe- 

rence in revision. 

Proceedings under S. 143 * Cr. P* Code, cannot be 
instituted with respect to moveables. {Wazir Hasan, 

A. J. C.) Hira Lal V. Emperor. 

11 0 L J. 59 : 77 I. C. 728 : 25 Cr L. J. 440 : 

A I. R 1924 Oudh 331. 

-S. Applicability — ivlcroeablcs. 

The Magistrate has no jurisdiction to order attach¬ 
ment of moveables under the section. {Wazir Hasan, 

A. /. C.) ARJUN Singh Chandan Kuar. 

24 0. C. 167 : 63 I. C. 321 22 Cr. L. J. 625. 

-S. Applicability-- Dispute regarding 

—Possession of one party Confirmed^'Procedure not 

followed—Validity of order. 

On a report from the Police recommending action 
under Ss. 144 and 145 a Magistrate directed the parties 
to appear before him and pending his orders ordered 
them not to go to the disputed land. When the par¬ 
ties appeared, he argued arguments passed in order 
that party A was in possession and directed party B 
not to interfere with the possession of the other party 
on pain of action under S. 107 being taken. Held, the 
order was in substance one under S. 145 , but the due 
formalities not having been complied with, the order 
was illegal. {Alacpherson, y.) HaRBANS NaRAIN 

Singh v. Mohammad Sayeed. 

26 Cr. L.J. 1511: 90 I. C. 295. 

-S. 145— Applicability—Co‘5harers in separate 

Possession of shares—Exclusive possession of disputed 
item claimed by either party — S. 145 applies. 

Where the joint owners of a lease of the right to 
collect rent of certain lands are actually in separate 
possession of certain shares of the right but there is a 
dispute as to the possession of a certain other share of 
which each party claims exclusive possession, S. 145 is 
applicable The criterion in such cases is whether the 
parties claim exclu.sive possession. 5 ^07’ 23 Cal. 

80 , 10 C, W. N. 1088 and 36 Cal. 986 , Dist. 27 Cal. 
259 , 17 M. L. T. 225 . I P.L.T. 594 ^^Bd A.I.R. 1923 
Pat. 369 , Foil. {Maepherson, /.) BaSUDEO SinGH 
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V. MaHadeo Lal. 6 P. L. T. 464 : 88 I. C. 707 • 

26 Cr. L. J. 1187 : A. I. R. 1925 Pat 618 

-S. 145 {iv)—Applicability. 

Dispossession should be wrongful as well as forcible 
(Adami and Bucknill, J J.') H. V. LOW AND CO.,. 

LTD. V. MaharaJ Sir MUNINDRA CHANDRa 
NANDI. 3 Pat. 809 : 26 Cr. L. J. 268 : 84 I. C. 332 • 

A. I. R. 1925 Pat. 38*. 

-S. 145— Applicability — Scope of. 

S. 144 . being of general application, should not be- 
resorted to when S. 145 is sufficient to meet the re¬ 
quirements of a particular case. {Miller, Mullick and 
Jzuala Prasad, //.) SHEOBALAK SINGH v KaMA- 
RUDDIN MandaL. 1922 P. H. C. C. 241 : 

1 Pat. L. R. 22 (Cr.) : 23 Cr. L. J. 649 t: 

3 P. L. T. 573 : 68 I. C. 149 : 2 P. 94 : 

A. I. R. 1922 Pat. 438. 

-S. 145— Applicability — Working of mines 

and minerals. 

If a party under a mining lease is in actual posses¬ 
sion of the mines and minerals as profit a prendre they 
can enforce their possession not only by a civil suit 
but can claim to be maintained in their possession by 
an order under .Sec. 145 of the Code of Criminal Pro¬ 
cedure. Whatever difficulty might have been felt in 
the construction of the corresponding section in the 
Code of 1878 as to whether Sec. 145 can comprise a 
dispute relating to mines and minerals it is clear that 
1 the present section provides an explanation so as to 
remove any doubt whatsoever upon the point. No¬ 
doubt is entertained upon the point that mines and 
minerals and the right to take mines and minerals can 
well be dealt with by an order under Sec. 145 . But 
behind all this rests the fundamental idea in connec¬ 
tion with Sec. 145 of positive physical possession. The 
question as to whether Sec. 14 S is appropriate must be 
determined in the circumstances of each case. The 
proceeding drawn up under cl. (i) of Sec. 145 most 
be considered to be conclusive of the existence of a 
breach of the peace unless it were shown that the in¬ 
formation upon which the proceeding is based does 
not in fact disclose any danger to a breach of the 
peace. {Jn'ala Prasad, J.') MahaDEO DUl'Tz'.J. 

N. SaRKAR. 1922P. K. C. C 122: 

24 Cr. L. J. 263 : 71 I. C. 871 : A. I. R. 1922 Pat. 840. 

——--S. 145— Applicability—Order declaring fos' 

session. 

Where a Magistrate in passing an order under S. 145 
makes a general remark that the evidence is not reli¬ 
able without referring it or giving reasons it is not a 
disposal of the evidence upon record but amounts to 
refusal to exercise jurisdiction, liable to revision by 
High Court. An order declaring certain person to be 
in possession of property in dispute on the happening 
of a contingency is not one under S. 146 . but under 
S. 145 . Qjwala Prasad, J.') L.ACHMI OJHA v. 
BirJA MISSER. 2 Pat. L. T. 168 : 63 I. C. 162 ; 

1921 P. H. C. C. 110 : 22 Cr. L. J. 616. 

-Ss. 145 and 107— AppUcability^No dispute 

as to possession—-Effect. 

S, 14 s does not apply where one party is clearly in 
possession and the other party wants to take forcible 
possession of it, as there is no dispute as to possession 
of the property within S. 145* The proper remedy is 
to take proceedings under S. 107 of the Code. \Jwala 
Prasad, /.) LaCHMI SINGH v. EMPEROR. 

1 Pat- L. T. 681 : 69 I. C. 374 : 22 Cr. L. J. 86 . 

Arbitration. 

- S. 145— Arbitration—When can be had. 

If the parties to a proceeding under S. 145 private¬ 
ly refer the dispute to arbitration, and accept the- 
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award by the arbitrator, the Magistrate would have 
ground for proceeding under S. 145 ( 5 ). Otherwise 
the Magistrate must himself take the evidence and 
decide the case himself. (^Tettnon ntid Ghoshs JJ,') 

Jamuna Das Kunwala v. Hanuman Baksh 
MaRWARI. 25 C. W. N. 719 : 63 I. C. 159 : 

22 Cr. L. J. 623 r 33 C. L J. 338. 

-—S. 145— Arbiitation—Reference io — Award — 

Scope of eftqtiiry—Order of Magistrate embodying 
award—Legality of—Inclusion of larger area in 
final order—Legality of. 

The scheme of S. 145 , Cr P. Code, is against the 
view that a reference to arbitration and the award 
thereon can be made the basis of an order of the 
Magistrate under S. 145 , Cr. P. Code. It is for the 
Court to consider who was in possession at the date of 
the proceedings. The scheme of the enquiry is retros¬ 
pective and not prospective. There might conceivably 
be certain instances in which the parties have agreed 
that the Court should refer the matter in dispute to 
arbitration for the purpose of deciding the question as 
to who is in actual possession at the time of the pro¬ 
ceedings. A compromise can only be taken by the 
Magistrate as evidence for an order to be passed under 
S. 145 ( 5 ), Cr.P. Code, and cannot possibly be made 
the basis of an order passed under cl. ( 6 ). A magis¬ 
trate has no jurisdiction to pass an order under S. 145 
( 6 ) in respect of land which was not referred to in the 
initiatory proceedings. 3 Pat. L. J. 248 : 33 C. 552 : 2 
Pat. L. J. 86 : 15 C. W. N. 568 , Ref. (^Adami and 
Roster, JJ.') UtTIM SINGH v. JODHAN RaI. 

3 Pat. 288 : A. I. E. 1924 Pat. 589. 

Attachment. 

-S. 145 (4)— Attachment of—Subject of dis¬ 
pute—House and moveable^, 

Under S. 145 , Cr.P. Code, a Magistrate has no juris¬ 
diction to attach anything but land and its rents and 
profits. Consequently an order for the attachment 
of a house and moveables is ultra vires. (^Stuart. Jf) 

Gajraj Singh v. Emperor. 20 A. L. J. 906 : 

24 Cr. L. J. 85 : 71 I. C. 213 : L. R. 3 A. 189 (Cr.) : 

A. I. R. 1922 All 528 (1). 

.. S. 145 —Proceedings under—Attachment and 

sale of crops during pendency of appeal—Proceedings 
dropped by agreement of parties—Jurisdiction to order 
■amount to be paid out. 

Vv'here proceedings initiated under S. 145 , Cr. P. 
Code, are dropped by consent of parties on the ground 
that there was no further likelihood of a breach of the 
peace, the Magistrate has no jurisdiction to direct the 
payment out of the sale proceeds of attached crops to 
one of the parties. The amount has to be kept in 
Court pending decision by a competent civil court on 
the rights of parties, (^Beasley, J ) NateSa NaIC- 
TCEN V. RaGHAVaCHARIAR. 20 L. W. 924 : 

26 Cr. L. J. 512 : 85 I. C. 256: A. I. R. 1925 Mad. 327. 

"Ss. 145 (5) and 146— Attachment—Order of, 
when Justified. 

It should be held as a very important principle in 
cases under S. 145 Cr. P. Code, that a Magistrate 
should be extremely reluctant to attach the property 
in dispute. Where the land is admittedly subject year 
by year and season by season to cultivation, it is his 
duty to collect and sift the evidence and come to a 
•conclusion as regards possession. (^Postery y.) R.am 
Bahal Singh v. Rang Bahadur Singh. 

5 Pat. I. T. 589 : 82 I. C. 867 : 25 Cr. L. J. 1295 : 

A. I. R. 1924 Pat. 804. 

- ' —S. 145— Attachment—Proceedings not actually 

■drawn up—Order is ultra vires. 

A Magistrate has no jurisdiction to direct the attach- 
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ment of the disputed Hnds and to settle them with 
any person for the jmrpose of cultivation when no 
proceedings under S. 145 had actually been drawn up 
{Das, J ) Jamna Prasad v. Mohan Koeri. 

2 Pat. L. T. 724 : 64 I. C. 848 : 23 Cr. L. J. 64. 

Breach of peace. 

i-Ss. 145 and 435— Breach of peace — Likeli¬ 

hood of—No finding as to — Revision. 

Even though there is no express finding as to the 
likelihood of a breach of the peace in the order made 
by a Magistrate under S. 145 of the Cr. P. Code, yet 
where the notice shows that the Magistrate was satis¬ 
fied that there was a serious dispute between the par¬ 
ties and in consequence he issued the notice and in 
the judgment it appeared that there was a quarrel 
between the parties with reference to the possession 
of several plots of lands, it could not be said that the 
proceedings were not proceedings contemplated by 
S. 145 of the Cr. P. Code. Consequently, the High 
Court should not interfere in revision. {Ryves, J.) 
Babua Singh v. Angnu Kew.at. 66 I. c. 527 (1) : 

L. R. 3 A. 65 (Cr.) : 23 Cr. L. J. 303 : 

A. I. R. 1922 All. 31 (1). 

-—S. 145(1)— Breach of peace—Evidence of — 

Police report—Statement of Parties, 

Where there is no police report the statement of in¬ 
terested parties as regards the existence of a breach 
of the peace must be received with great caution, but 
if a Magistrate has reason to believe such a statement 
it cannot be said that he acts without jurisdiction in 
taking proceedings under the section. {Newbould 
and Suhrawardy, JJ-^ JOYMANGAL SiNGH v 
KaNTA GOPE. 72 I. c. 32 : 24 Cr. L. J. 304 : 

A. I. R. 1924 Cal. 444. 

-S. 145— Breach of Peace — Finding Jieed not 

be recorded in final order. 

The finding of breach of peace is necessary for the 
purpose of the preliminary order, when a Magistrate 
assumes jurisdiction, but once he is satisfied that 
there is an apprehension that peace will be broken, it 
is unnecessary that he should record a finding to that 
effect again when passing his final order. {Abdul 
; Quadir, /.) GaNGA RaM v: MuRAD SHAH. 

73 I. C. 519 ; 24 Cr. I. J. 631 : A.I. R. 1923 Lah. 253. 
-S. 145— Breach of peace — Scope of section. 

S, 145 contemplates the existence of disputes regard¬ 
ing property likely to lead to a breach of the peace, 
and where all likelihood of a breach of the peace has 
disappeared all necessity ceases for maintaining any 
orders passed on account of the dispute. {Wilberforce, 

/.) Khushi Ram z/. Emperor. 1 Lab. 451: 

69 I. C. 36 : 22 Cr. L. J. 4, 

-S. 145— Breach of peace—Magistrate can 

drop proceedings once started if he finds no likelihood 
of breach of peace —.S’. 145 ( 5 ) does not take away this 
jurisdiction—After proceedings are dropped no further 
order can be passed by the Magistrate. 

Proceedings under S. 145 are not taken in the 
interests of private parties but for the preservation of 
the public peace and if the Magistrate is satisfied that 
the likelihood of the breach of the peace either did 
not exist or that it has ceased to exist, it is the proper 
duty of the Magistrate to drop proceedings under 
S. 145 and withdraw' from interfering with the rights 
of parties in the property. 30 Cal. 112 , Rel. on ; 20 L. 
W. 58 ,Foil. Clause ( 5 ) of S. 145 provides for a special 
case where as the Magistrate is proceeding wdth the 
trial of the question of possession, the parties to the 
proceedings or even other persons who are interested 
are given the right to show that no dispute likely to 
cause a breach of the peace exists or has existed. The 
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existence of this clause does not take away the power 
of the Magistrate himself to drop proceedings if he is 
satished that there is no further likelihood of the 
breach of the peace. But after he drops the proceed¬ 
ings under S. 145 he is functus officio and has no juris¬ 
diction to pass any further orders in the case, e. g^> 
with regard to the delivery of possession of the attach¬ 
ed property to either party. He must leave the par¬ 
ties to settle their rights in the manner they think 
best to do, in the meanwhile holding his hands. 1 I.. 

W. 1032 and A. I. R. 1925 Mad. 327, Foil ; A. I. R. 
1923 Mad. 472, Not Foil. f,Krishnan^ y.) NaRASAY- 
YA V. C. VENKIAH. 22 L. W. 624 : 

(1925) M. W. N. 192 : A. I. E. 1925 Mad. 1252 : 

49 M. L. J. 784. 

-S. Breach of peace likely—Magistrate 

not making the fact clear in his ordet—Interference 
hy High Court in revision is not necessary. 

Where there was evidence that both parties were 
attempting to cultivate the land, the sowings of one 
party having been ploughed up by the other, 
held \ that this was likely to cause a breach of 
peace, and the mere fact that the Magistrate had not 
made this clear in his order did not justify the High 
Court in interfering in revision 12 C. P. L R. (Cr.) 2 
Ref. {Baker. J. C.) RaMCHANDFA v. GaNPAT. 

26 Cr. L. J. 1035 : 891. C. 923 : 

A. I R. 1925 Nag. 448 (2). 

--S, 146— Breach of peace — Enquiry — Evi¬ 
dence—Police repot. 

Under S. 145 , Cr. P. Code, a Magistrate has no 
jurisdiction to make an enquiry as to possession, still 
less any final order, unless and until he is satisfied of 
the likelihood of a breach of the peace and it is 
absolutely essential that the fact and grounds of his 
being so satisfied should appear in his first order 
directing the issue of a notice, and the grounds stated 
must be such as to satisfy a Court of revision before 
which the case may be brought by any of the parties 
concerned. 12 C. P. L. R. 2 (Cr.) Foil. The Police 
report and the personal talk to parties and personal 
inspection of the land in dispute are not grounds justi¬ 
fying an order under S 145 , Cr. P. Code. {Aotval, 
A.J.C.) ASARAM 2 /. CHOTULAL. 64 I. C. 288 : 

22 Cr. L. J. 768 (Nag.). 
—S. 145— Breach of peace — Finding as to^ is 
not necessary in final order. 

The law does not require the Magistrate to record an 
express finding in his judgment that a breach of the 
peace was imminent. Such a finding in respect of the 
existence of a dispute likely to cause a breach of the 
peace is a matter to be considered in relation to the 
preliminary order. {IVazir Hasan, A. J. C ) MT. 
MUQIM-UN-NISA z/. MT. AHMAD-UN NISA. 

2 0. W. N. 704 : A. I. E. 1925 Oudh 605. 

-S. 145— Breach of peace — Likelihood of a — 

Jurisdiction of Magistrate to drazo up proceedings. 

The Magistrate in order to assume jurisdiction under 
S. 145 , Cr. P. Code, has to satisfy himself about the 
likelihood of a breach of the peace. He is to exercise 
his own judgment upon the materials placed before 
him, and to arrive at a conclusion as to whether upon 
the material placed before him there was a likelihood 
of a breach of the peace. He would not be justified 
in acting merely upon the expression on an opinion by 
the police, and if by exercising his own independent 
judgment he came to the conclusion that there w’as a 
likelihood of a breach of the peace he in entitled to 
act under the section. If in the proceedings so draw’n 
up in the office a reference is made to the police report 
and to the petition of the second party which docu- 


CE. P. CODE (V OF 1898), 8 146—Decision ot 
Eevenra Court. 

ments stated that there was no likelihood of a breach 
of the peace that will not by itself take away the juris^ 
diction of the Magistrate to initiate proceedings under 
S. 145 , if he was satisfied that there was a likelihood 
of a breach of the peace. {Kulwant Sahay, /.). 
Ganga BiSHUN Singh v. RaJo Chaudhuri. 

1924 P. H. C. C. 83 : 6 Pat. L, T. 252 • 

26 Cr. L. J.133 : 83 I. C. 693 : A. I. E. 1924 Pat. 787. 

■ -S. 146— Breach of peace. 

When there is real danger to a breach of the peace 
in dispute relating to property proceedings under S. 145 
should be instituted by attaching the property in dis¬ 
pute. {Jwala Prasaii, /.) RaTANCHARIND v.. 
Mohan Lal. A. I. E. 1922 Pat. 228. 

- S. 146— Brecuhof peace — No likelihood of a 

—Duty of Magistrate. 

If a magistrate does not think there is any likeli¬ 
hood of a breach of the peace, he is in duty bound to- 
refuse to proceed. A magistrate is justified in apply, 
ing S. 145 orily when he anticipates that unless he 
interferes there will be a breach of the peace. The 
person on whose information he is asked to act is not 
in the position of a complainant. Procedure to be 
follow'cd laid down. {Henncdy, J. C. and De Souza^ 

A. /. c.) moolyamal topandas V. ali Maho¬ 
med JaDOW. 89 I. C. 309 : 26 Cr. 1. J. 1338^ 

Consent. 

- S, 145 — Consent — Enquiry under — Evidenct 

—Agreement to dispense with oral evidence—Recent 
decree of Civil Court—Effect on Criminal Court, 

As the Magistrate is required in disputes under 
S. 144 , Cr.P. Code, to come to a conclusion on the fact 
of actual possession at the date of order or two months 
prior to it, an agreement between the parties to get the- 
case decided on documents or without adducing evi¬ 
dence of possession is outside the scope of the section. 
Where however there is a decree of a Civil Court iiv 
execution of which possession has been recently deli¬ 
vered, the Criminal Court is bound thereby. The Cri¬ 
minal Court must uphold a recent delivery of posses¬ 
sion by the Civil Court. {Adami, J.) MaHARAJa 
Pratap Udai Nath Sahai Deo v. Bhaiain Sun- 
DERBANS KOER. 3 Pat. L. T. 628 : 711 . C. 999 t 

24 Cr. L. J. 279 : A. I. E. 1923 Pat. 76. 
Colts. 

-Ss. 146 and ^39--Costs—Power of High Court 

to award costs in revision against proceedings under 

S. MS- 

The High Court can award costs of a revision peti¬ 
tion against an order under S. MS of the Cr. P. Code- 
{Fazocett and MaUgavkar, J J BaI JIBA v, CHANDU- 
UAL Ambalal. 27 Bom L. R. 1853, 

_Ss, 145 and 439— Costs — Penoer of High 

Court to aboard costs of revision proceedings. 

The High Court has no power to aw’ard costs incur¬ 
red before it on the hearing of a criminal revision- 
case against an order passed under Ch, XII of the Cr. 
P. Code, 45 Mad, 913 , Foil. {Spencer, O. C, 

Kumaraswanii Sastri and Nrishfian, J VEERAPPA 
NAIDU V. Avudayammal. 48 Mad. 26At 

861. C. 147 : 26 Cr. L. J. 707 : 21 L. W. 688 : 
A. I. E. 1926 Mad. 438 : 48 M. I. J. 106 (F, B.). 
Decision of Bevenne Court. 

-Ss. 146, 146 and 436 {%')—Decision of Reve¬ 
nue Courts—Latid Revenue Act. S» ^o.^Revisson, 
Revision will lie against an order under S. 146 releas¬ 
ing a property from attachment on the finding under 
S. 40 . U. P. Land Revenue Act. in mutation proce^^ 
ings if Revenue Courts have no power to declare who- 
Is entitled to possession, {Ashworth, J. C.) SURENDRA. 

Bikram Singh v. emperor. 26 0. C. 242 r 
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CE. P. CODE (V OF 1898), S. 146—Decree of Civil 
Court. 

73 I. C. 153 ; 24 Cr. L. J. 537 : 

A. I. E. 1922 Oudh 300. 

Decree of Civil Court. 

-S. 145 —Decree of Civil Court — Possession — 

Decree — Revision. 

In a proceeding under section 145 , Cr. P. Code, the 
Magistrate cannot go behind the decision of the Civil 
Court in the matter. It is not for the Magistrate to 
question the validity of a decree that has not been set 
aside by a competent Court. When the decree is inter 
partes it is immaterial whether the delivery of posses¬ 
sion is symbolical or not. In disregarding this delivery 
of possession the Magistrate acts with gross irregularity 
and in a manner that is likely to cause a failure of 
justice, ewbould and Sukrawardy^ JJ.^ AbHOY 
MONDAL V. BaBU RaI. 37 C. L. J. 256 : 

27 C. W. N. 267 : 73 I. C. 63 (2) : 

24 Cr. L. J. 517 (2) : A. I. R. 1923 Cal. 176 (1). 

-S 145 — Decree of Civil Court — Possession^ 

delivery of^ to decree-h^'ldet—Dispossession outside two 
months. 

In execution proceedings terminating in actual pos¬ 
session of the property being delivered on i 6 th May 
1920 to the decree-holder auction-purchaser, the heirs 
and representatives of the judgment-debtor w’ere im¬ 
pleaded a.s parties. O.t the finding of the Magistrate, 
that on the date when the proceedings under S. 145 
were instituted and for more than two months preced¬ 
ing that date, the members of the first party had been, 
and were in possession. Ifel.i^ possession could not 
be given to the auction-purchaser the second party 
under S. 145 . {^Teunon and Suhrawardy^ /P ) ShaHA- 
BAJ ManDAL V BHaJAHaRI NaTH. 49 C. 177 : 

25 C. W. N. 743: A. I. R. 1922 Cal. 364. 

'S. 145 (4)— Decree of Civil Court—Possession 
on date of preliminary order not found—Possession 
found on a date prior thereto^Presumption of continue 
a’lce of possession—Order confirming possession. 

Where in a proceeding under S. 145 of the Code, 
1898 , the Magistrate found one party to have been in 
possession a few days before the date of the preliminary 
order and confirmed his possession without finding who 
was in possession on the date of preliminary order itself 
but the interval between the two dates was very short 
only 5 days and there was nothing on the record to 
suggest that there was any change of possession in that 
short interval and the party confirmed in possession had 
a decree of a competent Civil Court declaring him enti¬ 
tled to possession, Meldy that the High Court was not 
bound to vacate the order. It would be the duty of a 
Magistrate to maintain the possession of the party, who 
had a decree of a competent Court and who was put in 
possession in execution. 5 C. W. N. 563 : 6 C. W N, 
841 , Foil. i^Kumaraswamy Sastri, J.') MAHOMED 

Hussain Sahib v. Pachayyappa Chetty. 

14 L. W. 678 : 23 Cr. L, J. 92 : 

(1921) M. W. N. 866 : 65 I. C. 444 : 

A. I. R. 1922 Mad. 356 : 42 M. L. J. 147. 

-- S. 145 (5) —Decree of Civil Court — Incident- 

al decision by any Court does not cause cessation of dis¬ 
pute. 

The existence of a decision incidentally arrived at 
by a Criminal Court, or for the matter of that, even by 
a Civil Court, does not per se cause a cessation of the 
dispute between the parties as to possession, {/wala 
Prasad^ y.) ABDUL ShakuR v. AbU SaYEED, 

26 Cr. L. J. 870 : 86 I. C. 806 :A. I. B. 1925 Pat. 593. 

- — S. 145 — Decree of Civil Court—Rffeet of 

Civil Court's order regarding possession. 

In possession proceedings under S. 145 , Cr. P. Code, 1 
the Magistrate must be guided by the order of a Civil I 


CR. P. CODE (V OF 1898), S. 145—Decree of Civil 
Court. 

Court given about that time dealing with the posses¬ 
sion of the parties. {.Buchiiilly /.) DurganaND 
OJHA V. Hiranand OJHa. 25 Cr. L. J. 88 • 

76 I. C. 24 ; A. I. R. 1924 Pat. 711 (2). 
” —S. 145— Decree of Civil Court — Inquiry as to 

Possession — Haw made—Title questions and validity 
of decrees. 

Objections as regards the validity or otherwise of 
the decree or the proceedings to annul the encum¬ 
brance which gives rise to the dispute are matters 
beyond the scope of an enquiry in a proceeding under 
section 145 . Although a Magistrate in deciding the 
question of possession under section 145 of the Code 
is not in every case bound by the previous order of a 
Civil Court or Criminal Court relating to the possession 
of the subject-matter of dispute and the weight to be 
attached to any such previous order depends upon the 
facts and circumstances of the particular case, yet 
when there is a recent order of a Civil Court delivering 
possession to a particular party that order ought ordi¬ 
narily to be respected and given effect to by a Magis¬ 
trate under sectioii 145 , unless and until there is some¬ 
thing shown which might induce the Magistrate to hold 
that subsequent to the delivery of possession something 
! had happened which had the effect of dispossessing 
the party to whom possession had been delivered by 
the Civil Court. A.I.R. 1922 Cal. 364 ; 33 Cal. 33 and 
I P.L.J. 336 Cons. (Huhoant Sahay, /.) RaMBARAI 
RaI V. SaGINA RaI. 4 Pat. L. T. 333 : 75 I. C. 363 • 

24 Cr. L. J. 939 : A. I. R. 1923 Pat. 437. 
--S. 145— Decree of Civil Courts — Value of. 

It is true that a Magistrate in proceedings under S. 
14 s is bound to maintain the decisions as to title pas¬ 
sed, and possession delivered by a Civil Court in exe¬ 
cution of its decree, if such possession has been given 
within a reasonable time from the initiation of the 
proceedings under section 145 . But this is not an in¬ 
variable rule and the evidentiary value to be attached 
to the fact that the Civil Court has given possession to 
one party must depend upon the particular circum¬ 
stances of the particular case. 33 Cal- 33 Foil. 
iAdami, y.) KEDAR NaTH v. JaLESWaR RaM. 

4 Pat. L. T. 248 : 1 Pat. L. R. (Cr.) 166 ; 

72 I. C. 883 (2) : 24 Cr. L. J. 467 (2) : 

A. I. R. 1923 Pat. 364. 

“" S- 145 Decree of Civil Court—Possession 
disputed^—Deeree of Civil Court and Proceedings under 
S. 14 s giving possession — Magistrate's duty. 

Where in spite of the decree of a Civil Court decla¬ 
ring title and giving possession to the first party and 
also in spite of an order in appeal of High Court to 
that effect under S. 145 , Cr. P. Code, the Magis¬ 
trate on the ground that second party was not a 
party to the previous proceedings and that the dispute 
was not the same declared them to be entitled to claim 
possession and gave it : Held, when under cl. 3 pro¬ 
ceedings under cl. i of S. 145 are published by affixing 
at a conspicuous place or near the subject-matter in 
dispute and this sufficient notice is given to persons 
interested in the subject-matter in dispute to come 
forward to be made parties to the proceedings, the 
proceedings are binding upon the whole world. As far 
Magistrate is concerned, the question of posses- 
rion is thus set at rest once for all and thereafter he 
should maintain the order by taking action under Ss. 
107 and 144 as the case may be against persons inter¬ 
fering with the possession of the party declared by the 
Magistrate to be in possession. The possession w’a 
effectively delivered by the Civil Court to the first part 
and the only course open to persons, other than th 
judgment-debtors, was to apply under section ico 
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the ('ode and thereafter to institute regular suit. The 
subject-matter in dispute being the same in the new as 
welt as in the previous proceedings that in itself is 
sufficient ground to set aside the order of the Magis¬ 
trate. {Jivala Prasad, /.) RaGHUNANDAN PANDEY 

V. KiSHiN Mohan Singh. A. I. R. 1922 Pat. 210. 

_s. 145 —Decree of Civil Court—Survey entry 

— f/o oral evidence — Legality. 

Where in the absence of oral evidence the Court 
decided the case upon the documentary evidence, 
namely, the Record-of Rights, the High Court will 
not interfere, Ry delivery of possession by a Civil 
Court in a partition suit, the part-proprietor is not 
estopped from setting up a claim of tenancy in the 
land allotted exclusively to another proprietor by the 
mere fact that the Civil Court in the partition suit 
delivered possession to another. i^J~oala Prasad, J.) 

PathakJaikam Singh s/. Thakur doman Singh 

2 Pat. L. T. 266. 

Defects in procedure. 

Ss. 145 and 435 Defects in procedure 


—Omission to state likelihood of a breach of the Peace 
— Revision—Penuer of the High Court* 

Where proceedings are in intention, in form and m 
fact, proceedings under Chap. XII of the Cr P. Code 
by a Magistrate duly empowered to act under that 
chapter, the High Court has no power to send for 
those proceedings or to revise them. Ihe mere omis¬ 
sion by a Magistrate to state that he wp satisfied 
from the police report there was a likelihood of a 
breach of the peace is not a fatal defect. (Gokul 
Prasad, /.) MT. HAR PIARI v. NaTHE LaL. 

18 A. L. J. 1140 . 22 Cr. L. J. 97 : 

2 V. P. L it (A.) 428 : 59 I. C. 401 : 

L. R. 2 All. 22 (Cr.). 

_S. 145— Defect in procedure — Judgment of 

Magistrate—Reasons for decision not given—Fresh 
enquiry. 

When a Magistrate makes an order under b. I4.5’ 
Cr. P. Code, declaring possession to be with one party 
and there is nothing to show how the Magistrate had 
approached the question or how he had considered the 
evidence which was before him the High Court will 
direct the case to be reopened and a fresh enquiry to 
be made. The High Court is entitled in proceedings 
under S. 146 to require from the Trying Magistrate a 
statement of the reasons for his decision sufficient to 
enable it to determine whether he has or has not com¬ 
plied with S. 145 , sub-S. 4i Cr P. Code, and whether 
he has directed his mind to the consideration of the 
effect of the evidence adduced. {^Greaves and Panton, 

//.) Mothaher Ali Jamadar V. ESHAQUE 
SikdaR 59 C. L. J. 366 : 25 Cr. L. J. 1115 

81 I. C. 939 : A. I. R. 1924 Cal. 848. 

--Ss. 145 and Defects in procedure—Pro¬ 
ceedings withoift lurisdietion—Can be interfered with 
in revision. . . 

The omission to pass an order under S. 145 (G 
of the Cr. P. Code stating that the Magistrate 
is satisfied of the existence of a dispute likely^ to 
cause a breach of the peace is not a mere technical 
defect. Where the Magistrate has not made the ini¬ 
tial order prescribed by that sub-section and has also 
not made at any subsequent stage of the proceedings 
an order which essentially complies with the require¬ 
ments of that sub-section, the proceedings are without 
jurisdiction and cannot be regarded as proceedings 
under S. I 4 S of the Cr, P. Code. Accordingly S. 435 
( 3 ) Of the Cr. P. Code, does not preclude the High 
Court from entertaining an application for revision in 
such a case. (^Martineau, JJ HakAM v. RaLIA 


Ram. 4 Lah. 66 : 74 I. C. 79 : 24 Cr L. J. 761 • 

A. I. E. 1924 Lah. 91. 

■'—^S. 145— Defects in procedure—Dispute as to 
several items of property —Lumping items together — 
Legality, 

A decision under S. 145 should not be arbitrary but 
should be arrived at after giving each of the disput¬ 
ants an opportunity of being heard. A decision ar¬ 
rived at in the absence of parties or either of them is 
illegal. Where a dispute embraces several items of 
property, they may be lumped together in a single en¬ 
quiry provided the disputants are the same for each 
item. In other cases the Magistrate would have no 
jurisdiction to decide the question of possession of a 
number of items after only hearing the parties claim¬ 
ing possession of one or two of them. The Magis¬ 
trate’s failure to record his reasons for thinking that 
there is a danger of the breach of the peace though a 
serious irregularity, does not affect his jurisdiction. 
i^Ayling and Coutts-Trotter, JJ*) VeLU MaLA- 
VARAYAN V. KUFPUSAWMY PILLAY. 12 L.W. 316 : 

59 I. C. 378 : 22 Cr. L. J. 90. 

■ ■— —S. 145 Defects in procedure — Proceedings 

are not ultra vires because some parties in possession 


are unl'kely to cause breach of peace—Some parties 
filing compromise can be put into possession—Not 
every error vitiates proceedings—Mutation order does 
7tot affect or.ier under S* I4S* 

In S. MS the words “parties concerned in such dis- 
putes” include all persons claiming to be in possession 
and merely because some of those parties are unlikely 
to cause a breach of the peace, the proceedings under 
the section are not without jurisdiction. For ques¬ 
tioning the validity of proceedings under the section 
there must be proof of want of jurisdiction in the 
strictest sense of the term. The result of the proceed- 
I ings will not be invalidated by any and every error and 
a radical defect must be established corrupting the 
whole pioceedings before their jurisdiction can be 
questioned. The mere fact that some of the parties 
file a compromise does not prevent the Magistrate 
from putting such parties into possession although, 
had the compromise been filed by all the parties and 
had there been no longer any dispute. It might be 
held that the Magistrate’s jurisdiction had ceased and 
that he was only empowered to cancel the proceed¬ 
ings under cl. 5 of S. MS- W^S'strates 

order in pioceedings under S. MS liini^s period 

within which a Civil Suit may be brought by any of 

the parties, an order in mutation proceedings does not 
affect the Magistrate’s order under S. 145 because an 
order in mutation proceedings is not a final deciaon as 
to ownership. (^Kendall and Pullan, A* J* Cs.) 
ABADI BEGAM V. MlRZA AHMAD MIRZA BEG. 

11 0. L. J. 757 : 82 I. C. 691 : A, I. R. 1926 Oudh 190. 

_ s. 145 {ly- Defects in procedure— Order not 

in terms of the section—Order in the handwriting of 
the Reader of the Court—Breach of the peace not clear¬ 
ly stated—Proper order. 

Where a Magistrate did not prepare an order as re¬ 
quired by S. MS (O a*' v 

and was in the handwriting of the Reader of the 

Court and did not specifically state that there was a 
danger of the breach of the peace. Held, that't ^“1 
not be equitable to set aside the order because of the 
deficient knowledge of the law of the Ma^strate and 
the best order would be to direct him to take proceed¬ 
ings under Chap. XII if he is satisfied of a breach of 

the peace. (/>../«/, /• C.) RAM BHOS.AN DaS v. 

Ram Lakh.an Sahu. 1 0. W. H. ’01 = 

26 Cr. L. J. 630 : A. I. B. X936 Oudh 484. 
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CR. P. CODE (V OF 1898), S. 145—Defects in pro¬ 
cedure. 

■S. 145, sub S. 3 —Defect in pr.>cediire — Ab¬ 
sence of notice does not oust juYisdiction nor does 
notice^ though irregular^ r/itiate the proceedings. 

Omission to publish the notice under sub-section 3 
is not fatal to the Magistrate’^ jurisdiction, under the 
section. Nor does a notice without the grounds or 
without specifying the land in dispute, though irre¬ 
gular, vitiate the proceedings particularly where the 
parties perfectly knew the property in dispute. {Ken- 
dalL A. J. C. ) PaRBHU DayaL v. EmPEROR. 

25 Cr. L. J. 1139 : 81 I. C. 963 : 

A. I. R. 1925 Oitdh 152. 

-Ss. 145 and 439 —Defect in procedure — En- 

/luiry—Finding as to possessio7t—Finding based on 
evidence iti another case. 

Finding as to possession based on evidence in 
another case is not a finding based on legal evidence. 
{,Kanhaiya Laly J. C.') MiRZA RaZA HuSSAIN z/. 

Mehdi Hasan. 10 0. L. J 157 : 69 I. C. 268 : 

23 Cr. L. Z. 684 ; 26 0. C. 148 : 

A. I. R. 1922 Oudh 256. 
-S. 145— Defects in procedure. 

The present case was prolonged from day to Jay. 
The Magistrate examined the witnesses in chief and 
postponed their cross-examination till after the first 
party had closed its case. When the cross-examina¬ 
tion of one of the witnesses of first party had to be 
■resumed the second party did not appear in time. The 
Magistrate then disposed of the case ex parte holding 
that the evidence adduced by the first party was suffi¬ 
cient to prove its possession over the lands in question. 
Heldy the order was wrong, i/wala Prasad and 

CouttSy //.') MOTi Singh v. dhanukdhari. 

24 Cr. L.J. 595 : 73 I. C. 339 ; A. I. R. 1923 Pat. 53. 

-S. 145 —Defects in procedure — Revision — 

Review by Deputy Magistrate ex parte, legality of. 

A complaint was lodged as to the possession of 
certain property and the Sub-Divisional Magistrate 
made an enquiry, heard evidence and made an order 
purporting to be under S. 145 . He found that the 
proceedings under S. 145 were no longer necessary as 
there had been no breach of tlte peace during the 
four months previous to the proceedings. He found 
actual possession in favour of the first party and 
•ordered the crops to be delivered to them. On the 
second party applying for review to District Magis¬ 
trate, he set aside the order of the Sub-Divisional 
Magistrate and ordered the crops to be delivered to 
the second party. Heldy although the procedure fol- 
'lowed by the Sub-Divisional Magistrate was irregular 
and was nPt according to the procedure as laid down 
by S. 145 , Cr. P. Code, he must be considered to have 
•contemplated the proceedings to be under S. 145 , 
•Under the circumstances, it was not open to the 
Deputy Commissioner to review the Sub-Divisional 
Magistrate’s decision, in any case to do so ex parley 
and the order of the Deputy Commissioner should be 
set aside. Further held that the order of Sub-Divi¬ 
sional MaSistrate was not passed on proper procedure 
and it must be set aside. {^Bucknill. Jf) JaGU PaL 
V. Makunda KOER. a. I. R. 1922 Fat. 449, 

— - -S. 145 —Defects in procedure—Irregularity 

— Mis-stating of evidence — E^ect. 

Where the Magistrate’s order was attacked on the 
g;round that the amended proceedings were incorrect 
with respect to the names of the parties and the 
subject-matter, and the kucha receipts relied upon by 
the Magistrate related onlyr to a few of the claimants 
.and could not therefore be evidence as regards posses¬ 
sion of the lalrge body of the members who claimed 
-specific and separate lands in dispute and who had no 
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land. 

community of interest and lastly on the ground that 
there was a mis-statement of evidence. Held : on the 
facts proved, the Magistrate’s order must be vacated. 
{^Jwala Prasady \IT. RAM RaTAN KUAR v. 

TaRakh N.aTH. a. I. R. 1922 Pat. 249. 

-S. 145 (4)_ Defects in procedure — Refusal to 

issue sttJnmons—If vitiates proceedings. 

It is not obligatory (»n a magistrate to assist the 
parties to a proceeding under S. 145 , Cr. P. Code to 
produce their witness and they cannot claim as a mat¬ 
ter of right that process should be issued by the Court. 
32 Cal. 1096 ; 38 Cal. 24 foil, The refusal to issue 
such summons does not mean a denial of a fair trial. 

\Rossy /.) Arjun Mahton V. Juggarnath Singh. 

3 Pat. L. T. 433 : 66 I. C. 419 : 23 Cr L. J. 275 : 

A. I. R. 1922 Pat. 226. 
——S. 145— Detects in procedure — Failure to 
serve a copy of the preliminary order and failure to 
post the order oti the land are curable by S. 537* 

Where the Magistrate failed to serve a copy of the 
preliminary order under S. 145 , clause i and to post 
the order on the land. Held : that these were irre¬ 
gularities curable by S. 337 . {Carry /.) MaUNG 
MaUK V. MaUNG PO VIN. 3 Rang. 169: 

A. I. R. 1925 Rang. 270. 

-S. 145 (1)— Defect due to not making order 

in zvriting as required by S. 145 (l) is curable under 

S. 537. 

Where the Magistrate did not make an 
order in writing as required by S. 145 (i), 

heldy that S. 537 . Cr. P. Code, is sufficient to cure 
this defect. {Carry J ) MG. PO LON v. MG. Ba On. 
3 Bur. L. J. 256 : 26 Cr. L. J. 324 : 84 I. C. 548 (1) : 

A. I. R. 1925 Rang. Ill (2). 

-Ss. 145 (2) and 107— Dispute regarding right 

to perform pu?a and take offerings to idols—Whether 
amounts to “ right of user of any land ” within the 
meaning of the sub-section. 

The dispute between the parties was with regard to 
the right to go upon the temple, to perform the puja 
and take a portion of the offerings to the idol. There 
was no dispute as regards the temple or any land be¬ 
longing to the idol. Heldy that such a right cannot 
be said to be a right of user of any land as provided 
in S. 145 , sub-sec. ( 2 ), Cr. P. Code, and that the 
dispute cannot be considered to be one 
coming under the provisions of that section. 
Heldy further, if there is such a dispute between 
the parties leading to a breach of the peace, proceed¬ 
ings may be drawn up under S. 107 , Cr. P. Code. 
{Walmsley and Ghosey PP.') SURENDRA NATH v. 
ShOSHI BHUSaN. 42 c. L. J. 127 : 52 Cal. 959. 

Dispute as to land. 

— S. 145— Dispute as to land—Proceedings 
should be under S. 145 iiftd not under Cr. P. Codey 
S. 107 . 

While it is discretionary with the Magistrate to 
draw up proceedings undei S. 107 , the proper course 
when there is a bona fide dispute as to lands is to pro¬ 
ceed under S. 145 . Otherwise the effect would be to 
bind down one of the parties only to the dispute with¬ 
out any adjudication upon the question as to which of 
the two parties is in possession. 1922 Patna 435 (F. 
B.) Ref. and Foil. 32 Cal. 966 and 7 C. W. N. 746 . 
Dist. {Seny /.) ShaMA CHARAN v. EMPEROR. 

1925 P. H. C. C. 263 : 6 Pat, L. T. 766 : 90 I. C. 442 : 

26 Cr. L. J. 1562 : A. I. R. 1925 Pat. 610. 

- S. 145— Disputes relating to possession of 

immoveable property—Opportuiiity to parties to produce 
evidence. 

Under S. 145 , Cr. P, Code, proper opportunity 
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CB. P. CODE (VOF 1898), S. 145—“ Due course of 

law ” meaning #f. 1 

should be given to the parties to produce their evi¬ 
dence. A Magistrate is entitled to initiate proceedings 
under S. 145 if he receives information from any source 
that there was a likelihood of a breach of the peac) 
relating to possession of immoveable property. \Kul- 
u<ant Sahay, J.) GOURI ShANKERz/. COLLECTOR 
OF MuzaFFERFUR. 6 Pat. L. T. 216 : 

3 Pat. L. E. 127 (Cr.) : 26 Cr. L. J. 965 : 

87 I. C. 421 : A. I. B. 1925 Pat. 653. 

" Due course of law ” meaning of. 

-S. 145 (4) Pro. 1 — Due. Course of law — 

IVrougful tlisPosscsstou —H'Aiit is—Forcible when. 

A dispossession otherwise than in due course of law, 
is wrongful. To make it a forcible dispossession in¬ 
timidation enough to frighten those in possession from 
resisting the dispossession is sufficient. There need 
not be actual force or violence used. {Teunon and 
Chose, //.) SITA Nath v. HaRVEY. 63 I. C. 333 : 

25 C. W. N. 601 : 33 C. L. J. 353 : 22 Cr. L. J. 637. 

Duty of Magistrate. 

- S. 145 (4) —Duty of magistrate—Magistrate 

must give reasons for his decision. {^Cuming, J. diS‘ 
senting). 

Per Buehland, /.—Whether Ss. 366 and 367 do or 
do not apply to proceedings under S. 145 , magistrate 
must give a statement of the reasons for the decision 
sufficient to determine whether he has or has not com¬ 
plied with sub-S. ( 4 ) of S. 145 and directed his mind 
to the consideration of the effect of the evidence ad¬ 
duced before him. To what extent a Magistrate 
should state the reasons cannot be laid down by a 
general rule, but, provided he states the reasons so as 
to enable the High Court to appreciate and deal with 
the case in revision, a degree of brevity which would 
be out of place in a judgment to which S. 367 applies 
would not necessarily be open to objection. Per 
Cuming, J. The law does not require that the Court 
■should give reasons for the decision in a proceeding 
under Chap. 12 . i^Suhrawardy, Cuming and Buck- 
land, JJ.) ISHAN CHANDRA SAMANTA 2/ HRIDOY 

Krishna. 41 C. L. J. 357 : 29 C. W. N. 475 : 

26 Cr. L. J. 915- 86 I. C. 979 : A.I.E. 1925 Cal. 1040. 

-S. 145 — Duty of magistrate — Evidetue — 

Absence of—No order can be made. 

A Magistrate has no jurisdiction to make an order 
under S. 145 , Cr. P. Code without any evidence being 
adduced before him. (C. C. Chose and Cuming, JJ.) 
HATEMALI CHAPRASI V OSIMADDI. 73 I. C. 814 : 

24 Cr. I. J. 702 : A. I. E. 1924 Cal. 544 (2). 

—- S. 145 —Duty of Magistrate — Judgment^ 

Omission to record reasons for decision—Proceedings 
under Ss. 366 and 367 . 

Whether Ss. 366 and 367 do or do not apply to 
proceedings under S. 145 the Magistrate has to give 
reasons for his decision sufficient to enable the High 
Court to determine whether he has complied with the 
terms of sub section ( 4 ) and directed his mind to the 
consideration of the evidence adduced and whether in 
making his final order he has acted within or without 
jurisdiction. The statement of reasons, that a certain 
number of witnesses had been heard and that the oral 
and documentary evidence of both parties had been 
considered in the light of the arguments addressed, is 
not sufficient. (7'eunon and Suhrawardy, JJ.) 

Bhuban Chandra Hazra v. Nibaran Chandra 
SaNTRA. 49 Cal. 187 : 25 C- W. N. 887 : 

34 C. L. J. 126 : 62 I. C. 323 : 22 Cr. L. J. 499 : 

A. I. E. 1922 Cal. 382 (1). 

--S. 145 —Duty of Magistrate-^Final order, 

Cr. P. Code^ Ss. 366 and 367 — Contents of the order. 


CE. P. CODE (V OF 1898), S. 146—Duty of magig^ 
trate. 

The final order under S. 145 should contain the- 
reasons which led the Magistrate to that decision, ir¬ 
respective of the question whether Ss. 366 and 367 
apply, so that the Superior Court may be able to- 
determine whether he has complied with S. 14 ^ 

( 4 ), whether he has properly considered the evidence- 
adduced and whether he has acted with or without 
jurisdiction. {Tcunon and Suhrawardy, J J.) BHU¬ 
BAN CHANDRA Hazra v. nibaran Chandra. 
SaNTRA. 25 C. W. N. 887 : 34 C. L. J. 126 • 

62 I, C. 323 : 22 Cr. L. J. 499. 

-S. 146 —Duty of Magistrate—Time to Pro- 

duce evidence must be given. 

An order refusing adjournment for production of 
documentary evidence regarding possession under 
S. 145 of the Code, is arbitrary and liable to be set 
aside. {^Teunon and Chose, JJ.) BISWAMBHAE 
Roy V. AmINUDDI. 25 C. W. N. 602 : 61 I. C. 63 r 

33 C. D. J. 507 : 22 Ct. D. J, 335. 

■ ■ S. 145 —Duty of Magistrate—Finding as to 

dispute, whether necessary in the final order. 

Section 145 does not require the Magistrate to 
in his final order,a finding that there is a likelihood of 
a breach of the peace. After he has made an order in¬ 
writing under sub-section (i) the only matter which he 
has to determine is the question of the possession of 
the disputed property. {^Martineau, J.) JHanikx 
Ram V. TOPan Ram. 

67 I. C. 584 : 4 u. p. L. E. (lah) 82 : 

23 Cr. L. J. 424 : A. I. E. 1922 Lah. 454. 

-S. 145 —Duty of Magistrate — Scope. 

It is the duty of the Magistrate to complete the in¬ 
quiry and to pass final orders under S.145> Cr. P. Code- 
where proceedings have once been started under it 
and a preliminary order pa.ssed. i^Ramesam, /.)k 
VlRAPPAz^. KaTHAYEE AMMAL. 

16 L. W. 692 ; 71 I. C. 112:: 

24 Cr. L. J. 64 : A. I. E. 1923 Had. 180 (2). 

—-Ss. 146 and 537 —Duty of Magistrate — Pos~ 

session case-^Judgment—Contents of. 

A magistrate after holding an enquiry under S. 145 . 
Cr. P. Code instead of pronouncing a judgment with 
reasons for his conclusion merely passed an order in 
these terms “ counter-petitioner is declared to be put 
in possession of the lands described hereunder ; fill up- 
schedule form accordingly.” A printed form was filled 
up declaring counterpetitioner to be in possession. 
Held, that the order of the magistrate was without 
jurisdiction and that he ought to have written a Judg¬ 
ment giving a finding as to the possession of the pro¬ 
perty on the date of the preliminary order. 18 M. 41 : 
49 C. 187 Ref. {yenkatasubba Rao, J.) . PERIA 
SUBBA GOUNDAN V. SlNNA SUBBAYYA GOUNDAN. 

16 L. W. 701 : 31 M. L. T. 382 (H. C.) : 

69 I. C. 168 : 23 Cr. L. J. 670: 
A. I. E. 1923 Mad. 142 : 46 M. L. J. 66. 

-S. 146 (Jk)—Duty of Magistrate-^Possession 

under a decree of Court,shortly prior to a preliminary 
order—Vacation of the order. 

It is the duty of a Magistrate to maintain the pos¬ 
session of the party who has a decree of a competent 
Court and who was put in possession in execution^ 
Where such a party is found to be in possession a few 

days before the preliminary order under S. 145 of the 

Code and where there is nothing on the record to sug¬ 
gest any change of possession, the High Court will not 
vacate the order in revision. (^Kumaranuami Sastrit 
J.) Mahomed Hussain v. Pachayappa. 

(1921) M. W. H. 866 : 14 L. W. 678 - 
66 I. C. 444 : 23 Cr. L. J. 92 
A. I. E. 1922 Mad. 356 : 42 M. I. L 147. 
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CR. P. CODE (V OF 1898), S. 146—Duty of magis¬ 
trate. 

' -S. 14.'i— £>itty of Magistrate ituder S. I45f 

Cr . P . Code^ is to determine what parties are con- 
cerned in the displite—He is not deprived of the 
/urisdiction under .S ’,145 though some parties only are 
concerned. 

It is the initial duty of a Magistrate in a proceeding 
under S. 145 to find out what parties are concerned in 
the dispute that has arisen and he should also deter¬ 
mine which parties are in actual possession. The pro¬ 
ceedings under S. 145 are not without jurisdiction 
because some of the parties are concerned only with 
possession of a portion of the lands in dispute ; 5 C. 
W. N. 900 and 30 Cal. 155 , Foil. (^Findlay, O. J. C.) 

Narayan V. Chandra Bhaga. 

26 Cr. L. J 1289 : 89 I, C. 153 . 

A. I. R. 1925 Nag. 457: 

-S. 145 —Duty of Magistrate —Dispute Bona- 

fide—Magistrate should proceed under *45* 

Where the Magistrate finds that there is a hona fide 
dispute between the parties he ought to initiate pro¬ 
ceedings under S. 145 , 1922 Patna 43 c (F.B.) and 4 
Pat. L- W. 354 Foil. 

Where the presumption of the record of rights and 
of the partition papers was in favour of the petitioners, 
and the police report was in favour of the opposite 
party : 

Held : that there was clearly a case in which there 
was a bona fide dispute between the parties as regards 
possession. ^Bucknill and Kulioant Sahay, yi/.) 
MUNNI LaL V. GaTTI AHIR. 

3 Pat. L. R. (Cr.) 70 ; A. I. R. 1925 Pat. 514. 
———S. 145 —Duty of Atagistrate. 

It is incumbent upon Magistrates to dispose of pro¬ 
ceedings under S. 145 as quickly as possible and with 
due regard to the rules of procedure prescribed by that 
self-contained section. The procedure for the trial 
of a case under S. 145 is that laid down for the trial of 
summons cases where witnesses are examined, cross- 
examined, and re-examined, and then discharged. The 
Magistrate is wrong in treating the case as if it was a 
warrant case, (,/wala Prasad and Coutts^ MOTI 

Singh t'. Dhanurdhari. 

24 Cr L, J. 595 : 73 I. C. 339 : 

A. I. R. 1923 Pat. 53. 
-S. 145— Duty of Magistrate—Proof of poss¬ 
ession—Title of first party—Afo other proofs wanted. 

If the first party shows that the land in dispute is 
within the boundaries of the land leased to him and if 
on the oral evidence he establishes possession, it is 
immaterial that the land w'as subsequently lease to 
the second party. Moreover the Magistate is bound to 
decide on a consideration of the lease of the first party 
itself, whether the disputed land was within the land 
leased to the first party, he is not entitled to go outside 
that document in order to interpret its terms. (^Coutts 
and DaSy//.') LaCHMI N.4RAIN v. MuKHORAM 
Marwari. a. I. R. 1923 Pat. 31. 

-S 145 —Duty of Magistrate —Proceedings 

passed—Long after hearing—Case struck off — Pro¬ 
priety of. 

Proceedings under S. 145 , Cr. P. Code were initiated 
in May 1922 . The proceedings were amended upon a 
report from the police and fresh proceedings were 
drawn up in 7 th August 1922 . The case was allowed 
to hang on from August 1922 up to June 1923 . Wit¬ 
nesses were examined on certain dates and then the 
case was postponed from time to time to examine 
further witnesses. The witnesses were examined at 
long intervals and although arguments were heard no 
order was passed for about 10 months. The Magis¬ 
trate apparently forgot all about the case until he 


CR.P.C0DE (V OF 1898), S. 145—Duty of Magistrate. 

was reminded of it when he was going away on trans¬ 
fer. He then hurriedly disposed of the case by an 
order of the 27 th March 1924 , striking off the proceed¬ 
ings on the ground that there w’ould be no likelihood 
of a breach of the peace after such a long interval. 
Heldythsit the order of the Magistrate was not justified^ 
by any provision of law. It is highly desirable that 
once the hearing is commenced and witnesses are ex¬ 
amined, the hearing should go on from day to day 
until all the evidence is taken and argument is heard 
and then the order should be passed as soon as possi¬ 
ble. (^Kuhuant Sahay. J.') SaSTU SahU v. 

Nathuni Thakur. 

1924 P. H. C. C. 231 : A. I. R. 1924 Pat. 689. 
-S. 145 —Duty of Magistrate. 

It was incumbent on the Magistrate to make the 
enquiry and to take such evidence as the parties offer¬ 
ed irrespective of the fact that one or other of the 
parties failed to put in a written statement. The Ma¬ 
gistrate would not be justified in refusing to proceed 
with the case because the parties neglected to file a 
written statement on the date fixed ; he has to take 
evidence if offered by any of the parties and to decide 
the case upon such evidence. The basis of a proceed¬ 
ings under S. 145 , Cr. P. Code is not the written, 
statement but the police report or other informatiorv 
from which the Magistrate is satisfied about the fact 
of the likelihood of a breach of the peace. 

If no written statement is put in, the Magistrate is 
bound nevertheless to hear the parties and take the 
evidence produced by them. The non-filing of the 
written statement does not take away the jurisdiction- 
of the Magistrate to make an order in his favour. 
(^Kulwant Sahay. /.) MT. RaMJaHRIa v. PiaR 
KOERI. 4 Pat. L. T. 308 : 

73 I. C. 173 : 2 Pat. L R. 6 (Cr.) : 

24 Cr. L. J. 557 : A. I. R. 1923 Pat. 369. 

'* S. 145— Duty of Magistrate — Discussion of 
oral and documentary evidence necessary. 

The judgment in a case under S. 145 should form 
the basis for a discussion of the entire evidence in the 
case both oral and documentary. Documents relating 
to possession cannot be ignored altogether. It de¬ 
pends upon the circumstances of each case whether the 
rejection of, or omission to consider documents or 
evidence would amount to refusal to exercise proper 
jurisdiction. i^Jwala Prasad, /.) HaNUMAN Singh 
V. Sheo Chandra Singh. 2 Pat. L. T. 333. 

■ " ■ S. 145— Duty of Magistrate—Cancellation of 
order—Procedure - 

When an order under S. 145 is to be cancelled on 
the ground that no dispute likely to cause breach of 
peace exists, the Magistrate cannot revive the proceed¬ 
ings. He can start fresh proceeding only on fresh 
material. An enquiry into question of possession 
should be as full as that in a summons case, 
entitling each party \o adduce evidence. The final 
order in such a proceeding ought to declare the 
party in whose favour possession is declared. A mere 
warning to the opposite party not to interfere with the 
possession of the other is not enough, i/wala 
Prasad. /.) KHUBI SinGH v. DarBARI MaHTON. 

2 Pat. L. T. 267 : 1921 P. H. C. C. 167 t 
62 I. C. 177 : 22 Cr. 1. J. 48L 
'S. 145— Duty of Magistrate—Finding as to- 

dispute. 

A Court has no jurisdiction to take any action under 
the section without recording a preliminary finding as 
to dispute or to ignore the procedure under the section.. 
{Pratt, /.) NGA PO TIN v. NGA PO SOUNG. 

1 R. 58 : 2 Bur. L. J. 32 : 74 I. C. 68 
24 Cr. I. J. 740 : A. I. R. 1923 Rang. 211^ 
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CR P. CODE (V OF 1898\ S. 145—Effect of order. 

Effect of order. 

S. Effect of order—Asro Tenancy Aet, 


CR. P. CODE (V OF 1898), S. 145—Foundation of 

Jurisdiction. 

S. l^b^E/feei of order-—■Possession. 


Chapter 5 —Electment proceedings — S. 1 45 
Cede applies. 

.\n order vuuler S 145, Cr. P. Code doe:^ not bar at 
suit for ejectment under tbe Agra Tenancy 
The expre.'^sion “ eviction in due course of law in 
8.145,0. P. Code is equally applicable to ejectment 
proceedings under chapter 5, Agra Tenancy Act and to 
eje. tinent under a Civil Court decree. {^Daniels. /.) 

IQBXI. .\»M.-\D SUR.aJ H.ALI. 

82 I. C 631 : A. I. R. 1923 All, 210. 

_S- 145. Cl. 6— of order — Unsuccessful 

lesUc can sue for mesne profits without sum? in 
cl ectment. 

An order under S. 145 (6) declares the party found 
to have beenin possession of the property at the date 
of the notice to be entitled to possession thereof 
until evicted therefrom in due course of law. This 
does not mean that the successful party i.s thereby 
entitled as of right, to the property in defeasance of 
whatever legal title there may be existing in favour 
of the rightful owner. The party who was unsuccess¬ 
ful can therefore sue for mesne profits without suing 
in ejectment, {spencer and Devadass. JJ ) MD, 
SH.A.MSnOYA RoWTHER V. OM.^NDU ITLLAI. 

18 L. W. 649 : (1923) M. W. N. 779 : 

76 I. C. 76 : A. I. R. 1924 Mad- 224. 

-S. Wo—Effeet o; order—Strangers to proceed¬ 
ing's are not hound by order under S. I4S* 

Persons not parties to the proceedings are not bound 
by order under S. 145, which is not against them, and 
their remedy is not by application in revision against 
the order. {Baker. /. CT.) RaMCHANDRA v. GaNPAT. 

26 Cr. L. J. 1035 : 87 I. 0. 923 : 

A. I. R. 1925 Nag. 448. 

-S. 145 —Effect of order—Order under S. 145 

doe% not ahoays result in dispossessing any one party. 

The proposition cannot be comprehensively laid 
down that in every case where an order under S. 145. 
Cr. P. Code has been mede, the necessary con¬ 
sequence is the actual dispossession of the unsuc¬ 
cessful party. {VVaiir Hasan. J. C.') MaHESH SINGH 
V. Kin / Emperor. ll 0. L. J. 743 : 84 I. C. 942 : 

A. I R. 1923 Oudh 251. 

S. Effect of order—Finality of. 


Until superseded by an order of a competent Civil 
Court an order under 8 . 145 of the Code is final. 
{Daniels. A. J. 6’.) EMPEROR t'. BaNDI DIN. 

24 0. C. 21 : 22 Cr. L. J. 384 ; 61 1. C. 240. 
-Ss. 145 ( 6 ) and Effect of order—Pro¬ 
ceedings under—Difference between—Civil st-it. 

The provisions of S. 146 are different from those of 
S. 145 ( 6 ). An order under S. 145 ( 6 ) entitles the 
successful party to possession till he is evicted there¬ 
from in due course of law. When there is an attach¬ 
ment under S. 146 , the plaintiff who comes to court 
after attachment has to show the court he has rights 
in the lands and is entitled to possession. {Jwala Pra¬ 
sad. A. C, J. and Kuliuant Sahay. J.') HaRGOBIND 
RaI V. KESHWA PRASAD SiNGH. 1924 P.H.C.C. 297 : 

A. I. R. 1925 Pat. 168. 

-S. Effect of order — No presumption 

against loser. 

A decision in proceedings under section 145 , Cr. P. 
Code, does not throw the onus on the loser in those 
proceedings. The decision in proceedings under sec¬ 
tion 145 , Cr. P. Code, is not of such a nature as to 
give rise to a presumption in the Civil Court in 
favour of the winning party in those proceedings. 
■{Adami. /.) MT. GaNTRA KOER v. ALIGJaN. 

711. C. 478 : A. I. R. 1923 Pat. 401. 


Where a party fails to take the step under Section 37 
of the Bihar and Orissa Public Demands Recovery Act 
or rule 103 of order 21 , Cr.P. Code, the next remedy is 
to file a suit in a civil court. But subject to the result 
of the suit, the order is final and conclusive and is 
binding upon the criminal court and in fact any court 
which has to adjudicate upon the possession of the 
parties. {^Jwala Prasad. /,) Kamla PRASAD v. 
GOBINP SaHay. 3 Pat. L. T. 826 : 24 Cr. L. J. 241 : 

71 I. C. 785 : A. I. R. 1922 Pat. 13 (2). 

-Ss. 145 and 360— Evidence of witness must be 

read over to him—Presence of parties to proceeding is 
unnecessary. 

Per majority of the F.B. —The provisions of S. 360 , 
Cr. P. Code, apply to proceedings under S. 145 , Cr. P. 
Cotie, to this extent at least, that as the evidence of 
each witness is completed it must be read over to him. 
But the pa-ties to the proceedings are not “Accused” 
and their attendance at the reading over is not 
necessary. 

Per Cuming. J. —The expression “accused” in 
S. 360 cannot and does not include the parties referred 
to in Chapter XII, neither does the section contemplate 
that in cases coming under Ch. XII, so much of the 
section must be complied with as relates to the read¬ 
ing over of the evidence to the witnesses. 

Per Mukerii and Chakravartki. J J. —The word 
“accused” has l)een used in 8 , 360 , Cr. P. Code, in its 
wider significance as including not merely persons 
accused of offences before a Criminal Court but also 
persons against whom proceedings are instituted under 
the Cr. P. Code, in any such Court. The provisions 
of the «ection are therefore applicable to a proceeding 
held under S. 145 . Cr. P. Code, and the said provisions 
should, if practicable, be applied in their entirety to 
such proceedings. If, however, a party or the parties 
to the proceedings do not care to attend or appear by 
pleader at the reading over of the deposition, so much 
of the provisions as it is possible to apply should be 
complied with. (^PValmsley. Greaves. Cuming. Mukerii 
and Chakravarthi. JJ.') NaRENDRA CHANDRA t/. 

Subbarayalli. 52 Cal. 721: 41 C. X. J. 479 : 

29 C. W. N. 701 ; 26 Cr. L. J. 1194 : 
88 I. C. 714 : A. I. R. 1925 Cal. 822 (F. B.). 
S. 145— Evidence recorded behind the back of 


a party—Review of order—Power of Court. 

Where an order under S. 145 is based on evidence 
recorded at a time when one of the parties was not on 
the record at all, it is wholly illegal. An order passed 
by a magistrate dropping certain persons as unneces¬ 
sarily made parties cannot be reviewed by him. It is 
the initial duty of a magistrate in a proceeding under 
S. 145 . Cr. P. Code, to find out what parties are con¬ 
cerned in the dispute and he should also determine who 
is in actual possession. The proceedings are not with¬ 
out jurisdiction merely because some of the parties are 
concerned only with possession of a portion of the 
lands in dispute. {.Findlay. O. J. C.) NaRAYAN Z'. 
CHANDRABHAGA. 89 I. C. 153 (2) : 

26 Cr, L. J. 1289 (2) : A. I. R. 1926 Nag. 467. 

Foundation of Jurisdiction. 

— S. 145 —Foundatiim of jurisdiction—Different 


plots of land—Different parties interested—Single 
proceedings—Legality of. 

Proceedings under S. I45» Code, are not with* 

out jurisdiction because some of the parties are con¬ 
cerned only with possession of a portion of the lands 
in dispute. To require a magistrate to hold separate 
proceei^ngs in respect of each plot of land claimed by 
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CR. P. CODE (V OF 1898), S. 145—Foundatioa of 
Jurisdiction. 

each of the ryots would be to require him to undertake 
what would be almost impossible from the intricate 
character of such proceedings. The jurisdiction of the 
Magistrate would depen;l on the nature of the infor- 
malion, on which he has acted. If the dispute so 
brought to his notice is one likely to cause the breach 
of the peace, it would be impossible to characterise 
his proceedings as without jurisdiction, because in the 
course of the judicial enquiry subsequently held the 
claim of some of the parties related only to particular 
plots of land out of the entire area in question. 
botild atid Suhraxvasdy., JJ RaJaNI KaN'TA ROY 

V. Shamsher ali Sheikh. 71 I. C. 699 : 

24 Cr. L. J. 235 (Cal.) . A. I. R. 1924 Cal. 539. 
——S. 146— Foundation of tnrisdiction — Appre- 
kensicn of byeach of the peace. 

The apprehension of a breach of the peace is the 
first condition necessary to give a Magistrate jurisdic¬ 
tion under S. 145 , Cr. P Code, and if it is found there 
is no longer any such apprehension, the jurisdiction 
ceases, and he is bound to cancel the initial order and 
Slay all further proceedings under clause ( 5 )- {.New- 
bould and Snhratuardy^ /y.) MaHOMED KhanDU 

Sarkar 7'. Sadakali Sheikh. 38 c. L J. 284 : 

76 I. C. 963 (1) : 25 Cr. L. J. 291 (1) : 

A. I. R. 1923 Cal. 577. 

-S. 145 —Foundation of Jurisdiction—Proii 

sions not complied with—Order passed is one -oithout 
jurisdiction. 

S. 145 (i) requires that a Magistrate has to satisfy 
himself “ that a dispute likely to cause a breach of 
peace exists concerning any land ” and has then to 
*■ make an order in writing, staling the grounds of his 
being so satisfied.” Failure to comply with the pro¬ 
vision makes theMagistrate’s order without jurisdiction. 
{Broad7oay. /.) SHERKHAN v. DR. FaZAL ILLaHI. 

7 Lah. L. J. 173 : 88 I. C. 601 : 26 Cr. L. J. 1177 : 

26 Punj. L. R. 187 ; A. I R. 1925 Lah. 368. 

— S. 145 (1)— Foundation of Jurisdiction — 
Failure to make initial order vitiates proceedings. 

Under S. 145 (i) it is first of all essential that the 
Magistrate should be satisfied that a dispute likely to 
cause a breach of the peace exists and that he should 
make an order in writing stating the grounds of his 
being satisfied. Omission to pass an order under sub- 
S. (i) is not a mere technical defect. Where the 
Magistrate has not made the initial order prescribed by 
that sub-section, and has also not made at any subse¬ 
quent stage of the proceedings an order which essen¬ 
tially complies with the requirements of that sub-section 
the proceedings are without jurisdiction and cannot be 
regarded as proceedings under S. 145 . {^Martineau, 

J.) Hakam V. Ralia Ram and Sundar Das. 

4 Lah. 66 : 74 I. C. 79 : 24 Cr. L. J. 751 : 

A. I. R. 1924 Lah. 91. 

■ .S. 145— Fottndation of jurndiction — Essen¬ 
tials necessary. 

The essential requisite to give a Magistrate juris¬ 
diction under S. 145 Cr. P. Code is that he must be 
satisfied of the existence of a dispute. Once he is so 
satisfied,his jurisdiction is complete and his subsequent 
action must be considered in relation to procedure and 
not juris«liction. The Magistrate need not give a find¬ 
ing in his final order as to the likelihood of a breach 
of the peace after making an order under S. 145 (r). 
The only matter he has to determine is the question of 
the possession of the disputed property. Revisional 
powers of the High Court in proceedings under Ch.XII 
considered- (^Afartineau, J-') JHANDA RaM v. Topan 
Ram. . 4 D, P. L. R. CLah.) 82 ; 67 I. C. 584 : 

23 Cr. L. J. 424 : A. 1. B. 1922 Lah. 454. 


CR P. CODE (V OF 1898), S. 145—Foundation of 
Jurisdiction. 

-S. 145— FouJidation of Jurisdiction—/Vo 

breach of peace—Property attuched—Alagistratc cannot 
order delivery of property to one party —He should 
retain it i>. his custody pending Ciz’il Court's decision. 

W'here a Magistiate attaches in cases of emergency 
the property which is the subject of dispute under 
S. 145 and after recording evidence adduced by the 
parties to the proceeding comes to the conclusion that 
there is no danger of a breach of the peace and on 
that ground files the proceediugs he has no jurisdiction 
to direct that the attached property should be deliver¬ 
ed to one of the parties to the proceeding. In such a 
case the proper order is to direct that the property 
should remain in his custody and management pending 
decision of a Civil Court on the question of title. 48 
Cal. 522 (S.J>.) and i L.W. 1032 Foil. {i'Vadegaonkar, 

A . J . c .) Dashrath V . Tarachand. 

8 N. L. J. 69 ; 89 I. C. 514 : 26 Cr. L. J. 1378 : 

21 N. L. R. 191 ; A. I. R. 1925 Nag. 297. 

—-S. 145— Foundation of inrisdiction taken 

away—Magistrate cannot act. 

If, during a proceeding under the section, circum¬ 
stances arise which take away the initial jurisdiction 
of the Magistrate, the jurisdiction must cease and 
anything done after that is without jurisdiction. 
{IVazir Hasan. A.J.C.) ARJUN SiNGH v. CHANDAN 
KiJAR. 24 0. C. 167 r 63 I. C. 321 ; 

22 Cr. L. J. 625. 

-S 145— Foundation of — Jurisdiction — /Von- 

joinder or misjoinder of parties does not affect juris^ 
diction. 

The question of misjoinder of pariies does not ordi¬ 
narily affect jurisdiction. It is a question of procedure 
by which jurisdiction is not affected, whether a party 
has been wrongly included or excluded. {Maepherson. 

J.) Nandan Singh v. Siakam Singh. 

89 I. C. 151; 26 Cr L. J. 1287 : A. I. R. 1926 Pat. 67. 
-S- 145— F oundation of jurisdiction _ Likeli¬ 
hood of a breach of the peace—Jurisdiction of Magis¬ 
trate to draw uP proceedings. 

The Magistrate in order to assume jurisdiction under 
S, 145 , Cr. P. Code, has to satisfy himself about the 
likelihood of a breach of the peace. He is to exercise 
his own judgment upon the materials placed before 
him, and to arrive at a conclusion as to whether upon 
the material placed before him there was a likeli¬ 
hood of a breach of the peace. He would not be 
justified in acting merely upon the expression of an 
opinion by the police, and if by exercising his own 
independent judgment he came to the conclusion that 
there was a likelihood of a breach of the peace he is 
entitled to act under the section. If in the proceedings 
so drawn up in the office a reference is made to the 
police report and to the petition of the second party 
which documents stated that there was no likelihood 
of a breach of the peace that ivill not by itself take 
a way the jurisdiction of the Magistrate to initiate 
proceedings under S. 145 , if he was satisfied that there 
was a likelihood of a breach of the peace. {JCulwafti 
Sahay, J.) GaNGA BISHUN SinGH v. RaJO ChaU- 
DHURI. 1924 P. H. C. C. 83 : 5 Pat. L. T. 252 : 

A. I. R. 1924 Pat. 787. 

-S. 145 —Foundation of Jurisdiction—Written 

statement not filed—Effect of claim to joint possession. 

In order to give jurisdiction to a Magistrate to pro¬ 
ceed under S. 145 all that is necessary is that he 
should be satisfied of there being likelihood of a breach 
of the peace and he should make a note stating his 
grounds of his so being satisfied and require the parties 
to attend and to put in written statements of their 
claims. If a party fails to put in written statement 
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CR. P. CODE (V OF 1898), S. 145—Foundation of | CR. P CODE (V OF 1898), S. 146—Government of 
Jurisdiction. India Act. 


that would not take away the jurisdiction of the 
Magistrate to proceed with the case ; n W. R. Cr. 
Rulings, p. 9 , Ref. Where each party claims exclusive 
possession of half of the plot in dispute and not joint 
possession of the whole together, proceedings under 
S. 145 are maintainable, i P. L. T. 594* Dist. i^Kul- 
want Sahay, J RAMJHARIA v. PIAR KOERI. 

4 Pat. I. T. 308 • 73 I. C. 173 ; 2 Pat. L. R. Cr. 6 : 

24 Cr. L. J. 857 ; A. I. R. 1923 Pat. 369. 

S. 145 ( 1 )_ f oundation of ! urisdiction. 

' nder S. 145 (i) a Magistrate cannot start proceed¬ 
ings in January upon the strength of a police report of 
previous September when he had no information what¬ 
ever as to any likelihood of a breach of peace on the 
date when he drew up the proceedings even though on 
proper grounds. The District Magistrate may rescind 
or alter an order made by another Magistrate under 
S. 144 . It is not open to such Magistrate at all to 
direct that other Magistrate to initiate proceedings 
under S. 145 , Cr.P. Code and a proceedings started in 
obedience to such a direction is ultra vires. {Bucknill., 

/.) chheddi Lal Marwafi V. Mahabir Prasad 
SUKUL. 2 Pat. L.T. 650 : 64 I. C. 607 : 

23 Cr. L. J. 27. 

—S. 145 — Foundation of jurisdiction — Breach 
of the peace — Evidence—Police report . 

A Magistrate does not act without jurisdiction when 
the initiates proceedings under S. 145 of the Cr.P. 
Code upon a Police report that there is a dispute 
likely to cause a breach of the peace. {Jivala Pra¬ 
sad. J.) ISRI Prasad Chowdhuri v. Warasat 
Hussain. 1 Pat. L. T. 738 : 60 I. C. 61 : 

22 Cr. L. J. 206. 

„ .-S. 145 — Foundation of jurisdiction — Land in 

ihe possession of tenants — Parties. 

To proceed under the section relating to breach of 
peace a magistrate should give grounds of his being 
satisfied to such proceeding. i^May Oung^ /.) Ma 
Ma Gyi V. Emperor. 2 Bur. L. J. 295 : 

25 Cr. L. J. 1161 (2) : 81 I. C. 985 (2) : 

A. I. R. 1924 Rang. 178. 

Fresh proceedings. 

■S. 145 (4)— Fresh proceedings — Proceedings 


only on the materials upon which the proceeding, 
which was struck off was based. ( 1893 ) 20 Cal, 867 ] 
Foil. {^Shadi Lal. C. y.) GHULAM MaHOMED v. 
Emperor. 3 Lah. 401: 24 Cr. L. J. I 60 (1) * 

71 I. C. 612 : A. I. R. 1923 Lah. 81 (1)* 

Government of India Act. 

•—S. 146— Government of India Act. S. 107 . 


The High Court under S. 107 of the Govt, of India 
Act, 1915 , can set aside proceedings insi ituted without 
jurisdiction by a subordinate Court under S. 145 not¬ 
withstanding S. 435 ( 3 J of the Cr P. Code andean 
make consequential or incidental orders under the 
same section. Thus it can give direction for disposal 
of property attached and d( alt with by the subordinate 
Courts. {^Mookerjee. Fletcher^ N. P, Chatter- 

jee. Richardson and Ghose. J J ALI MaHOMED 
MandoL V. PlGGOT. 48 Cal. 622 : 60 I. C. 326: 

22 Cr. L. J. 213 : 32 C. L. J. 270 (S. B.). 

- -Sb. 146 and AZ^—Governtttent of India Act. 

S. 107 — Power to quash proceedings under S. 145 , Cr. 
P. Code. 

A Sub-Divisional Magistrate passed an order under 
S. 145 , Cr.P.Code, declaring first pary to be entitled to 
retain possession as against the opposite party. There¬ 
after the interest of the principal person of the 
opposite party passed to another and he began to 
disturb possession of the first party. The Magistrate 
thereupon made an order drawing up new proceedings 
under S. 145 , Cr. P. Code, even though the parties and 
lands were identical. On revision against this order, 
held, when proceedings are taken under Cr, P. Code, 
which amount to an abuse of process of Court and 
the object of which is only to harass the party who 
has got a previous order of the Magistrate in his fa¬ 
vour, the High Court has ample jurisdiction to 
interfere (and ought to interfere) under S. 107 of the 
Government of India Act. The Magistrate did not 
exercise proper judicial discretion in starting the pro 
ceedings. \B. B. Ghose and Chotzner, J AraK 
SORDAR V. Kara SunDAR. 37 C. L. J. 89 : 

27 C. W. N. 171 : 71 I. C. 226 : 24 Cr. L. J. 97 : 

A. I.R. 1923 Cal. 95. 


dropped—Sudsequent reopening of proceedings — Deli¬ 
very of possession — Legality. 

Certain land was attached under clause C 4 ) of 8 . 145 . 
After several adjournments, the Magistrate refused to 
^ive further time to the first party and recorded the 
order. ‘ Proceedings stopped, File. On the same day, 
a petition was put in by the second party and the 
Magistrate wrote on it this order—“ Heard the parties, 
examined the documents. The first party have failed 
to prove their possession and case, though repeated 
opportunity was granted. Second party will remain in 
possession.” Held, in doing so, the Magistrate was 
clearly wrong. In the first place having dropped pro¬ 
ceedings he ought not to have re-opened them, and 
secondly, assuming that he had jurisdiction to go on 
with the case without a fresh proceeding, he ought to 
have put the parties on the same footing instead of 
awarding possession to the second party because the 
first party had failed to prove its case. {IValmsley and 
Suhrawardy. JJ.') SaMAD ALI v. ABDUL MAJID. 

65 I. C. 851 ; 23 Cr. L. J. 196 : A. I. R. 1923 Cal. 314. 

— S. 146— Fresh proceedings — Proceedings 
struck off—Retuwal on same facts. 

Proceedings under Section 145 cannot be renewed 
after the dispute has been settled and an order has 
been made that the case be struck off. Under such 
circumstances a new proceeding would not be justified 


_Ss. 145 and 439— Govt, of India Act — Pro- 

ceedings under revisional power of High Court— 
Jurisdiction —Material irregularity — Evidence of 
possession not considered—Effect of—Government of 
India Act. S. 107 . 

Where there is initial want of jurisdiction proceed¬ 
ings, though they may purport to be under S. 145 , Cr. 
P. Code, are not really proceedings under it and the 
High Court can interfere under S. 439 , Cr. P. Code, 
but if the proceedings were properly started, all inter¬ 
ference on the ground of serious irregularity amounting 
to improper exercise of jurisdiction or improper refusal 
to exercise it can be only under S. 107 of Government 
of India Act. 36 M. 275 , 286 ; 41 A. 302 ; 37 M. L. J. 
589 ; 27 M. L. J. 169 : 17 C. W N. 20 $ ; 40 C. 982 ; 
32 C. 249 ; 2 L. W. 107 ; 3 L. W. 164 ; 12 L. W. 939 ; 

38 M. L. j. 73 Ref. 

Pattas and kist receipts are evidence not merely of 
legal right but of possession also. Where the 
Magistrate comes to a perverse conclusion on the 
question of possession after getting rid of the oral and 
documentary evidence in the case, the High Court can 
interfere in revision. {Ramesam. y.) THYLAYEE 
AMMAL V. SRIRANGAROYA GOUNDAN. 

81 M. L. T. 202 : 16 1. W. 497 

711, C. 228 : 24 Cr. L. J. 100 : (1922) M. W. H. 629 

A, 1. B. 1923 Mad. 60 : 43 M. 1. J. 684. 
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•■CB. P. CODE (V OF 1898), S. 145—Tminoveable Pro¬ 
perty. 

Immoveable property. 

— -- S. 145 —Immoveable property—Dispute about 

rright to weigh grain in market is not covered by the 
section. {.Rafigue, J.) Maqbul Ahmad v. Emperor. 

20 A. L. J. 694 : 23 Cr. L. J. 612 : 

L. B. 3 A. 128 (Cr.) : 68 I. C. 836 : 

A. I. B. 1922 All. 430 (1). 

- - - -S. 145 — 1 mrnoveabU Property — Lac—Right to 

■collect . 

Where the Dt. Magistrate on a dispute as to the 
right to grow and collect lac on plum trees standing 
on the lands in the holdings of the tenants attached 
.and sold a part of the lac under S. 145 , keld^ that he 
had no jurisdiction over the property in dispute and 
the lac stored and the sale proceeds should be kept in 
the custody of the Criminal Court pending a decision 
by a Civil Court on the question of the title to the lac. 
{^Mookerjiy A C. J.., Fletcher., iV. R, Chatter}ee^ 
Richardson and Ghose^ J J •') ALI MaHOMED Man- 
.DOL £/. PiGGOTT. 48 Cal. 622 : 32 C. L. J. 270 : 

60 I. C. 325 : 22 Cr. L. J. 213 (S. B.). 

- Ss. 145 and 146 —Immoveable property — 

Joining license. 

The definition of land as given in the Code of iqo 8 
Is wide enough to cover mining rights and even pros- 
jjecting or boring licenses which can only be utilised 
by going upon the land and exercising some rights 
relating to it. Nor is S. 145 Cr. P. Code, limited in its 
-scope to dispute relating to “ actual possession ” only, 
if by that expression is meant possession by squatting 
the land. It is not correct to say that a license to dig 
minerals confers no interest or estate in the soil, and 
that a dispute concerning mining rights is not one 
with which the magistrate can deal under S. 145 . 
‘Other proceedings might serve equally well to preserve 
tranquillity, but that is a matter on which the 
Magistrate is entitled to use his own discretion. 32 
U. L, J. 54 Dist. (^Walmsley and Suhrawardy, 

Bimala Prasad Mookerjee v. Tata Iron and 
Steel Co., ltd. 35 C. L. J. 456 : 71 I. C. 236: 

A. I. B. 1922 Cal. 83. 

-—S. lAb^Immoveable p»‘Operty-^Right to bore 

for minerals—Does not concern land. 

Where a dispute concerns the rights of the respec¬ 
tive parties to bore for minerals over a specific area 
and does not concern land or involve any question of 
.actual possession, the Court has no jurisdiction to go 
.into intricate questions of title and possession, and if 
in such a case there is a likelihood of a breach of the 
.peace proceedings under S, 107 of the Code are more 
appropriate than under S. 145 . {^Ckaudhuri and Hew- 

bould, //.') the Indian Iron and Steel Com¬ 
pany, Ltd. V. Banse Gopal. 32 c. Ii. J. 54 : 

59 I. C 403 : 22 Cr. L. J. 99. 

■-S. 145 —Immoveable property—Applicability 

-of—Mines and minerals—Right to work. 

A dispute as regards mines and minerals and the 
.right to work mines falls within the scope of S. 145 , 
Cr. P. Code. 4 P. L. J. 154 , 2 Pat L. J. 637 , Foil. 
i{/wala Prasad, /.) MaHADEO DUTT Z'. J. N. SaR- 
KAR. 1922 P. H. C. C. 122 : 71 I. C. 871 : 

24 Cr. L. J. 263 : A. I. B. 1922 Pat. 340. 

% 

Information. 

- ■ -S. 145 — Information—Omission to mention 

source of information in preliminary order though 
.known does not oust Jurisdiction. 

The mere omission in the preliminary order, of 
the mention of the source of the information, when in 
^act the Court is assured of the existence of such a 
.source, cannot oust the Magistrate’s jurisdiction, to 


CB. P. CODE (V OF 1898), S. 146—Jurisdiction. 

proceed under S. 145 . {Dalai, J. C.) Sher BAHA¬ 
DUR Singh v. Fazal All 25 Cr. L. J. 48 • 

76 I. C. 736 : A. I. B. 1925 Oudh 46. 

-S. 145 (4)— Inquiry under—Ho breach of 

the peace likely — Procedure. 

Where after taking evidence under S. 145 ( 4 ), Cr. P. 
Code and as the result of his enquiry, a magistrate 
comes to the conclusion that there is no danger of a 
brach of the peace, his proper course is to cancel the 
order under S. 145 ( 5 ) and not to pass an order under 
S. 145 ( 6 ). But there is nothing which prevents him 
form recording the results of his enquiry and the opin¬ 
ion at which he has arrived as to possession. {Pul- 
Ian, A.j.c.) Nawab Singh z/. Rukmangad Singh. 

89 I.C. 710 : 26 Cr. L. J. 398 (1). 

-S. 145 —Joinder of claims relating to various 

plots—Propriety of. 

W'here a Magistrate in one prrceeding dealt with 
various plots as regards which there were disputes be¬ 
tween various sets of parties, the proper procedure 
would be to make each the subject-matter of a sepa¬ 
rate proceeding, but in the absence of actual prejudice 
to any party there is nothing in law to prevent a joind¬ 
er of all these in one proceeding. Even the failure 
to allocate the particular plots to particular individuals 
does not vitiate the proceedings, although it would 
have been more proper to do it. {Bucknill, J.) 

GaJadhar Mull Marwari v. thakur Singh. 

26 Cr. L. J. 424 : 85 I. C. 40 : A. I. B. 1923 Pat. 545. 

Joint possession. 

-S. 145 —Joint possession—Dispute concern¬ 
ing land — Magistrate—Duty of — Co-sharers, 

In case of an application under S. 145 , Cr. P. Code, 
if the person alleges that he is in possession of the land 
in question the object of the proceeding ought to be 
to ascertain how far his allegation is correct, i.e , 
to decide whether or not he is or has been recently in 
actual possession. The mere fact that the Revenue 
Records show that the holding is joint is not sufficient 
to stop the enquiry contemplated by S. 145 , Cr.P.Code. 
It is incumbent on the Magistrate to examine the par¬ 
ties and to take evidence. S. 145 , Cr.P. Code, applies 
to a case where the dispute is between co-sharers each 
claiming to be in possession of the disputed land to 
the exclusion of the others and sub-section (^) to S. 
145 does not render that section inapplicable to a case 
in which the parties are jointly entitled to the land in 
question. {Broadway, /.) MaLAN v. MakHAN 
Singh. 2 L. 372 : 23 Cr. L. J. 225 : 66 I. C. 65 (2) : 

A. I. B. 1922 Lah. 348. 

' ■ -S. 145 —Joint possession. 

S. 145 of the Code contemplates a case where one 
party is in actual possession and the other not and 
therefore it does not apply to a case of two co-owners. 
{IVazir Hasan, A.J.C.) ArJUN SinGH v. CHANDAN 
EUAR. 22 Cr, L. J. 625 : 63 I. C. 321 : 

24 0. C. 167. 

-Ss. 145 and 146 —Joint possession—Order 

ufuier the sections incompetent. 

Where the Magistrate finds that the property is 
joint and presumably in the joint possession of both 
the parties, he cannot make an order under section 
I 45 or under section 146 . {Bucknill, J.) NaND 
KiSHORE V. Kalika MISSaR. 6 Pat. L T 45 • 

75 I. C. 69: 24 Cr. L J. 869 : A. L B. 1923 Pat 546. 

Ss. 145 and 144— Joint possession — Juris¬ 
diction. 

Where there is a good and valid claim to joint 
possession, the Magistrate has no jurisdiction to take 
proceedings under section 145 . {Adami, J.) Ram 
PABiTAR Singh v. Kasim ali Khan. 

23 Cr. L. J 379 :67 I. C. 203 :A,I. E. 1922 Pat. 423. 
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CR. P. CODE (V CP 1898), S. 145—Large area. 

_ S. 145 — Jityisdiction — Etrors and omissions 

It; procedure — ElfiCt on. , 

Two eJ^sential conditions are necessary to confer juris¬ 
diction on a madistrate t<* prt>cee(i under S. 145 , i. e., 
tlieie should be a dispute over land or water and also 
it must bo likely to cause a breach of the peace. 
Where once the magistrate is seized of jurisdiction he 
cannot be divested of it by errors and omissions relat¬ 
ing to procedure such as the preliminary order not 
specifying the lands or the grounds for being satisfied 
of the' likelihood of a breach of the peace, or an in- 
terc'ted party not being impleaded or failure to affix 
notice at or near the subject-matter of dispute. (AV«- 
nedy. /. C. onJ Bi/aram, A. J C.') MaHOMED 
MAHDI.^'HAH c’. WaHDALSHAH. 89 I. C. 156 : 

^0 Ox** Xj* J» 1203* 

Large area. 

_S. 145 _ Large areas—Right to carry on 

boring vpcrattOHS—Complicateil question of title — 
('omtructiS'c possession—Duty of Magistrate. 

' Per Ne-ohculd. is applicable where the 

report shows that there is a likelihood of a breach of 
l)eace and the dispute concerns land. If the 
Magistrate is unable to find possession, he will act 
under S. 14 b, if necessary. Per Chaudhury, /•-•When a 
parly claims under a document or agreement the right 
of doing certain things over a large extent of territory, 
the performance of acts under such alleged right in one 
portion of the ground over which the right extends 
although it may‘be good and sufficient for the purpose 
of keeping alive that right so as to bean answer to 
the plea of limitation raised in a civil suit is not of itself 
a sufficient po.-session on \shich the Magistrate’s order 
under S. 145 may be based for the purpose of forbid¬ 
ding in a distant locality acts not necessarily in conflict 
with such possession though at variance with the right. 
The Magi.strate is not the proper foium for determin¬ 
ing such question. In such a case the Magistrate is 
to proceed under S. 107 , Cr.P Code. Proceedings under 
8 146 of the Code with regard to a large mouza will 
cause great injustice to the persons in actual occupa¬ 
tion. It is not the function of a Criminal Court to go 
into'complicated questions of title and possession 
including that of adverse possession and of constructive 
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dispute, does not concern the second party at all 
iBucktand, /.) GaJADHAR MULL v. ThaKTJR 
SINGH. 1 Pat. L. R. 135 (Cr.) : 

A.«.R. 1923 Pat. 646 

— S. 145— Large area—JuriidictiOn of Magis¬ 
trate — Dispute concerning a limited area^Order 
affecting larger area—Legality of. 

Where a Magistrate had dealt with a larger area of 
land than is included in the order drawn up in the case, 
he exceeds his jurisdiction and the whole order may 
beset aside. 7 C. W. N. 558 , Foil. {Ross, /) 
vSUKKARI NONIA V. RAM KHELAWAN THAKUR. 

4 Pat. L. T. 872 1 Pat. L. R. 265 (Cr ) * 
72 I.C. 69 (2) : 24 Cr. L. J. 309 (2) *: 

A.I. R. 1923 Pat. 823 ! 
Local inquiry. 

S. 14S— Local inquiry — No other evidence _ 

Order not valid — Validity. 

Where a final order under 8 . 145 of the Code is 
based on a local enquiry of which no note or memo¬ 
randum is made, held, the order was based on no evi¬ 
dence and must be «et aside. {Teunon and Suhra- 
7cnrdy, J/.) CiOGAN v. KaRIMADDI. 

25 C.W.N. 1007 : 65 I. C. 865 (1) - 
23 Cr. L. J. 199 : 84 C. L. J. 127. 
S, 145— Local inquiry — Evidence — SuppU- 


possession of wide areas inferred from actual Po^ses- 
sion of limited areas. iChaudhury and Newbould, J J.) 
THE INDIAN IRON AND STEEL COMPANY t/. RANSO 
GopaL Tewaki. 32 C. L. J. 64 : 59 I. C. 403 : 

— _s 145 _ Large area — A'umerous claims tried 

together—Not illegal. 

Proceedings were initiatevl between two sets of 
persons both of whom claimed a large area of some¬ 
what over 300 bighas situated in the domain of the 
Maharaja of Darbhanga. The first party claimed to 
he in poss-ession as tenants of the Raj from long past, 
he second party claimed to have recently been settled 
on the land by the Raj and to be in possession thereof. 
The lands were not co-terminus, but they w’ere divided 
into some 23 different plots. They were not claimed 
jointly or as a whole by all of the eight parties of the 
first party, but each party claimed to be in 
possession of certain of these plots. Held, 

there is nothing to prevent a Magistrate from 
joining numerous claims of this description together 
and in dealing with the matter at one hearing. The 
only objection which can really be taken to such a 
course is, if it can be shown, that the objector is 
adversely prejudiced by .such proceeding, and the fact 
that the Magistrate does not in his judgment state 
which of the first party is actually, according to his 
finding, in possession of which part of the property in 


- - ^ ^ ~ ^ 

nientcd by observatiins—Results of local inspection not 

recorded~^0rder is bad . 

Where it is urged that the Magistrate twice made 
local inspections and that without making any record 
of the rssult of his observ'atiors, he used his conversa¬ 
tions at the time of his local inspections In the course 
of his judgment in substitution of and in order to sup¬ 
plement the evidence which has been recorded by him, 
held, if the Magistrate has used his observations 
made at the time of local inspection both in substitu¬ 
tion of and to supplement the evidence recorded by 
him. he had, in fact, turned himself into a witness in- 
the case and, further, if he has failed to record the 
result of his local inspections which would have given 
both parties a chance of challenging the correctness of 
his observations, the decision is vitiated. {Coutts, /.) 
KAMSUNDAR T'. KESHO PRASAD. 

A. I. R. 1922 Pat. 294 (1). 

-^S. 145 —Local inquiry—Order on the basis of 

local inspection, whether legal. 

Where a Magistrate converted a proceeding under 
S. 145 into one under S, 144 and before the date fixed 
for the filing of statements paid a surprise visit and 
based his order on the impressions gathered during the 
local inspection, held, that local inspection would not 
be a legal substitute for evMence especially where the 
inquiry on the spot is e.r parie and where the evidence 
in the case is practically ignored. (Jwala Prasad, /.> 
Ram Sahai Singh z/. Dwarka Singh. 

1 Pat. t. T. 669 ; 61 I. C. 712 : 22 Cr. L. J. 424- 
Nature of proceedings. 

_S^ l^^—A^ature of proceedings^ Pariiet 

& - • • 


should be given sufficient time to adduce evidence, fro^ 
ceedings under S. 145 ^cing of quasi civil nature. 

At the moment the case was called on the Muktear 
engaged by the first party was absent ; the first party 
went to fetch him. The Court waited for full 20 
minutes and then proceeded to take evy 
denceon behalf of the second party; Held^ 
that the first party should be given an oppor¬ 
tunity of adducing evidence in support of his claim, 
the proceeding under S. 145 , Cr. P. Code being 
guas-cW\\ proceeding. {Chose and Cuming, //•/ 
Bande ALI V, B. UaJaULLAH. 26 Cr. X. J. 308 t 

76 I. C. 976 : A. I. R. 1926 Cal. 268 (1)> 
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CE. P CODE (V OF 1898), S. 145—Nature of procee* < 
dings. I 

— ■ ■■— S. 14q— N'ature of proceedings—Alt proctese^^ 
shonldissue at Government expense—Proceedings are 
between Croton on one side and all other parties on tke 
other side* 

Proceedings under S. 145 of the Criminal Procedure 
Code take place on behalf of the Crown on a report 
made to theesMagistrate. The proceedings are againt 
all other parction cerned and processes should i.^^suse 
at Govtrnment expense. The parties originally men¬ 
tioned and any others w ho may come in later should be 
ranged on one side as the fii*st party, the second party 
and so forth, (^fdullifax* A*/. C.) EMPEROR z-: 

MT. FhutanJa. 25 Cr L. J. 1109 : 

81 1. C. 933 : A. I. R. 1925 Nae. 142. 
———Ss. 145 and 360— Nature of proceedings — 
PossessioHy proceedings under Ch. XII—Depositions 
as basis for valid ordc}—Evidence Act, S. 80 . 

During the absence of the opposite party, a stealthy 
act of possession in the most haphazard manner more 
than tw’o months before the date of the order under 
S. 14 s (i) cannot be regarded to be an act of posses¬ 
sion. De facto possession means ettective occupation 
or control. If the word “accused” in S. 360 does not 
include persons against whom an order under section 
14 s (i) has been drawn up, then there is a plain incon¬ 
sistency in the section itself ; the section must at least 
mean that in the case of proceedings under Chapter 
XII the evidence must be read over to the witnesses. 
The omission only exempts the witnesses from prose¬ 
cution for perjury, but Magistrate’s order based upon 
the depositions is not ultra vires. 

The omission to implead a tenant in possession of a 
portion of the disputed land does not make the pro¬ 
ceedings defective. {,Ross, Jf) RamNARAIN SingH 
v* DHONRAI GOPE. 3 Pat. L. T. 291 : 65 I. C. 657 : 

23 Cr. L. J. 125 : A. I. R. 1922 Pat. 371. 

Object of. 

■■ " S. 145 —Obicct of—Religions disputes-^Ques' 
lion of title—If relevant. 

The object of S. 145 , Cr. P. Code, is to bring to an 
end by a summary process disputes relating to land, 
etc., which are in their nature likely if not suppressed 
to end in breaches of the peace. The meie circumstance 
that the dispute is of a religious nature is not sufficient 
to justify action being taken under the section, unless 
there is positive evidence on the record that breach of 
the peace is likely to occur, if proceedings are not in¬ 
stituted. 

Questions as to rights of parties cannot legitimately 
be the subject of inquiry in such proceedings. {Moti 
Sagar,/.') BHAGWAN DaS s'. MaULA DAI) KhAN. 

25 Cr. L. J. 78 : 75 I. C. 990 ; 

A. I. R. 1924 lah. 678. 

S. 145— Object of — Possession by servant, 

S. 145 is not meant to be used to protect the posses¬ 
sion of a servant against the master. (^Ramesam, J.) 

Thylayee Ammal V. Srirangaroya Goundan. 

16 L. W. 497 : 71 I. C. 228 : 31 M L. T. 202 : 

(1922) M. W. N. 629 ; 24 Cr. L. J. 100 : 

A. I. R. 1923 Mad. 60 : 43 M. L. J 624. 

S. 145— Object of — Decision must be arrived 
at at once whether right or wrojtg. 

It is not one of the objects of S. 145 of the Cr. P. 
Code to protect or maintain anybody’s possession. 
The sole object of the proceeding is to prevent an im¬ 
minent breach of the peace and the decision in regard 
to it must be made at once (^Hallifax, A. J, C.') 

Emperor v. mt. fhutanja. 25 Cr. L. J. 1109: 

81 I. C. 933 : A. I. R. 1925 Nag. 142. 

I I.—S. 146— Object of—Failure to give notice or to 
afjix notice on land — Effect. 

Q. D.—VOL. I—139 


CR. P. CODE (V OF 1898), S. 145—Order without 
notice. 

The object of b. 143 is to take speedy measures to 
prevent a breach of the peace and even the question 
of possession is subsidiary ; failure to affix notice on 
the property in dispute or to serve notices on the per¬ 
sons interested are at best only irregularities cured by 
S. 537 , cl. ( 5 ) of the section provides for interested 
parties coming in even if they have not been .served 
witir notice. (^II alii fax, A.'j. C.') CHUKE KHAN v. 
FaKIRA. 25 Cr. L. J. 159 : 76 I. C. 303 ; 

A. I. R. 1924 Nag. 171. 

-S. 145— Object of. 

The object of S. 145 is to prevent a breach of the 
peace by a summary decision as to iJie possession of 
the contending parties leaving them to decide their 
title and right to possession in a competent Civil 
Court where naturally the proceeding has to be a 
protracted one. {/wain Prasad and Coutts, J/.) 

MOTi Singh v. dhanukdhari. 73 l. c. 339 : 

£4 Cr. L. J. 59o : A. I. R. 1923 Fat. 63. 
— —> S. 145 —Object of—Is to stop br a h of the 
peace. 

The object of S. 145 is to finally terminate the dis¬ 
pute between tlie parties so far as the Criminal Court is 
concerned so as to effectively put a stop to any breach 
of the peace. It is with this object that the decision 
of the Magistrate under S. 145 is declared to be final 
and conclusive until it is set aside by a competent 
Civil Court and the rights of the parties are determined 
by a competent Court, (/wala Prasad, J.') Abdul 
ShaKUR V. ABU SaYEED. 26 Cr. L. J. 870 : 

86 I. C. 806 : A. I. R. 1925 Pat. 593. 

-S. 145— Object of — Ref using to admit written 

statement filed by claimants—If revisable. 

The very object of the proceeding under S. 145 of 
the Code is to put an end to disputes as to possession 
of immoveable properiies so as to prevent a breach of 
the peace. This object cannot be gained until all the 
contending parlies are on the record and an opportu¬ 
nity is given to tliem to put forward their respective 
claims. The effect of an order rejecting the written 
statement of certain parties is that his decision under 
S. 145 will not be binding upon them, {/wala Pra. 
sad, /.) RaGHUNATH KUER V. B.aJKISHORE KUER- 

5 Pat. L. T. 458 : 25 Cr. L. J. 906 (1) : 

81 I. C. 442 (1) : A. I. R. 1924 Pat. 783. 

' ■ ■■ ■■$. 145 (1)— Omission to record preliminary 

order. 

The requirements of S. 145 . Criminal Procedure 
Code, should be strictly followed. The omission by 
the magistrate to record the preliminary order required 
by S. 14 s (i) amounts to an illegality and all further 
proceedings are not according to law and must be set 
aside. {Abdul Raoof,/.) DhaNIRAM z/. KaLIRam. 

26 Pvnj.L. R. 712. 
-Ss, 146, 146— Order undei — Effect of — Muta¬ 
tion order tinder S. 40 , U, P. Land Revenue Act. 

The order of a Magistrate either under S. 145 or 
S. 146 , Cr. P. Code, does not interfere with an order 
passed by a competent Court under S. 40 , U. P. Land 
Revenue Act. {Dalai, J. C.) EmPEROR v. NiSAN 
Ali Khan 90 I. C. 399 : 26 Cr. L. J. 1561. 

Order without notice. 

- S. 145— Order without noticc^-^Defects itt 

procedure. 

The Magistrate has no jurisdiction to decide the 
question of an actual pos«ession without giving the 
claimants an opportunity of being heard. An omission 
to record reasons for holding that there is a likelihood 
of a breach of the peace though a culpable irregu¬ 
larity does not oust the jurisdiction of the Magistrate, 
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CR. P. CODE (V OF 1898), S. 145—Order without 
notice. 

( ( 'outIs- Tyot/ff t y/.) M AT-A\ A* 

KAV \N KUPFUSWAM! IMl.LAl. 12 L. W. 315 

59 I. C. 378 : 22 Cr. L J. 90. 

_S. 145— Orticr u’it/iout uoftoe — A/iuoy~-Xo 

.u-r‘:<i- of notKO—Ox/cr poissod—If -vithout lurisdtc- 
/ton. 

Where in pioceecHnft'^ niuler M5' one of the 
parlie^ interested is a niii^nr but he is not served witl^ 
notice, the proceedinqs thoiigli tliey be bad law as 
aqainst luni, am not without jurisdiction as reqards 
the other parties, i MaephrrsoUs J f) \AN1>AN 
SlNT.H 7'. Si ARAM SiNC'H. 89 I. C. 151 ; 

26 Cr. L. J. 1287. 

..——S, 145— Order ’vithoul uoiice is a t^rtwe ir- 

roitu/iir'ty. 

In a proceeding purporting to be under S. i.p 5 , ( r. P. 

( ode (V of 180 S), notice was not served upon the par* 
ties or their pleaders, nor was it served upon the loca¬ 
lity, as is required by S. T 45 : no written statement was 
filed by parties nor any evidence, oral or rlocumentary, 
was adduced, //old, (hat the non-compliance of the 
aforesaid requirements constituted such a grave irre¬ 
gularity as, when it has caused a failure of justice 
or a prejudice to any party the order under S. 145 is 
vitiated and jurisdi. tion of the Magistrate is affected 
and that the High Court has jurisdiction to set asule 
the order. (4 P. 1- W. 184 , Foil, {/ivn/n Prnsnd, 

/ ) BaSAWAN PANDKV 7.'. 'PICAK GOPE. 

4 Pal. L. T. 723 : 24 Cr. L. J. 345 : 72 I. C. 346 : 

1 Pat L. R. (Cr.) 130 : A. I. R. 1922 Pat 77. 

_.—S. 145 {\)—Order xoithont notice—Party not 

sert/ed wit/t preliminary order is not hound by the final 
order — Parties' admission of a dispute is evidence of 
fhe existence of a dispute. 

Where no preliminary order, as required by S. 145 , 
sul)*sec. (I) is served on a party, nor is he given an 
opportunity to prove his possession over the subject of 
the dispute, he cannot be subjected to the final order 
passed l)y the Magistrate. Admission of a dispute 
by both the parties concerned is certainly evidence of 
the existence of tliat dispute. {IVaztr //asaiiy A. J. 

C.) Mr. Muqim-un-nisa Mr. ahmad-un-nisa. 

2 0. W. N. 704 ; 90 I. C. 541 : 26 Cr. L. J. 1581 : 

A. I. R 1925 Oudh 605. 

Parties. 

-Ss. 145. 244 d.nA Parties—Pint At f 

produce 7011 nesses. 

'I'he procedure in a case under S. 145 is that pres¬ 
cribed for the trial of summons cases and the t oui t 
can curtail the number of witnesses on the ground 
that their examination is unnecessary and will defeat 
or delay the ends of justice. Subject to this the par¬ 
ties can examine their witnesses and their right cannot 
be curtailed by the Magistrate. {j7oala Prasad. /.) 
BISWANA'J H MaHAPATKA T'. SHIVANAND SaRAS- 

waTHI. 2 P. L. T. 330; 61 I. C. 718 : 22 Cr. L. J. 430. 

[But under cl. (4) as amended the Magistrate is 
bound to receive all such evidence as may be pro¬ 
duced.—Ed.] 

Pendency of civil suit 
1 ._S. 145— Pendency of civil suit. 


CR. P. CODE (V OF 1898), S. 146—Power of Magis¬ 
trate. 

Period of possession. 

-S. 145 —Period of possession—Applicability 

of—//isconiinuous possession—Market stalls —Posses¬ 
sion once a week—Proceedings under S. I 45 , CV. P. 

Code. 


The element of continuity of possession is an ingre- 
<Ueni which is necessary at any rate in cases where 
interruption is not due to seasonal variations, in pro¬ 
ceedings under S. 145 , (-r. P. Code. S. 145 does not 
apply to a case where the petitioners claim possession 
of a market stall only one day in the week and the 
respondents are alleged to be in possession through¬ 
out the week. {IValmsley and Suhraivardy, J J.) 

Nayan Manjuri Dasi V. Fazlf.y HU(^ Sardar. 

49 Cal. 871 : 71 I. C. 527 : 24 Cr. L J. 175 : 

A. I. R. 1922 Cal. 602. 

—S. 146 —Period of Possession—IVord 'actuaV 
must he construed according to the nature of property. 

'I'he word “ actual” in S. 145 of the Cr. P. 

( ode, used in relation to possession, must be interpret¬ 
ed in the sense of only such actual possession as the 
nature of the properly is susceptible of. {Wnzir 
//asan. J. C.) MAHESH SIN('.H v. EMPKROR. 

110. L. J. 743 : 84 1. C. 942 ; 26 Cr. L. J. 398 : 

A. I. R. 1925 Oudh 251. 

Power of Magistrate 

-S. 145 —Power of Magistrate—Communal 

dispute—Representatives of each community — Magis¬ 
trate may choose. 

In Cr. P. Code, there is no rule of procedure like the 
one contained in O. i. R 8 of the C. P. Code by which 
a representative suit may be brought or a representa¬ 
tive defence may be set up in a case under S. 145 , and, 
therefore, in a dispute between two communities the 
Magistrate would be justified in choosing out who 
should be the right people to represent each commun¬ 
ity and after hearing whom he should either permit 
a community to tlo a certain thing or to prevent it 
from doing it till a Civil Court has decided upon the 
rights of parties. {^Mukerii, y.) NaNHE M.4L v. 
JAM!L-UR-RAHMAN. 23 A. L. J. 41 ; 86 I. C. 59 ; 

L. R. 6 A. (Cr.) 94: 26 Cr. L. J. 688 : 

A. I. R. 1925 All. 316. 


— S. 145 —of .Magistrate. 


Where a civil suit is pending for the determination 
of the rights of the parties in certain property, pro¬ 
ceedings under S. 144 should not be started ; if imme¬ 
diate steps are necessary to avert a serious breach of 
the peace the parties may be bound down under 
S. 107 . {/V. R. Chatteriee and Cuming. JJf) ALI 

Mahomed v. Fakkiruddi. 24 C. W. N. 1039 : 

32 C. L. J. 255 : 69 I. C. 643 ; 22 Cr. L. J. 181. 


.\ Magistrate has no jurisdiction nnder S. 145 to 
attach moveable properties in a house. {^Stuart. /.) 

G 4 IraJ Singh v. Emperor. 20 A. L. J. 906: 

L. R. 3 A. 189 (Cr.): 71 I. C. 213*: 
24 Cr. L. J. 85 : A. I. R. 1922 All. 628 (l). 

-S. 145 —Order under — Pou'er of District 

Magistrate to set aside. 

\ Districi Magistrate has no power to set aside orders 
passed by a Subordinate Magistrate under S. 145 ; he 
can only refer the case to the High Court. {IValmsley 
and B. P Chose. JJ.) ESERUDOI HOWALDAR p. 
OTARUDDl AKON. 26 Cr. L. J. 116 (1) : 

88 I. C. 526 (1) : A. I. R. 1925 Cal. 1284. 
-S. 145— /^oiver of Magistrate—Dispute re¬ 
garding immoz'eable property—Declaration of a right 
of 7 vav. 

In proceedings under S. I45» ^ode, it is com* 

peient to the Magistrate not only to award possession 
of the land in dispute but also grant a right of way to 
one of the parlies. 17 C.W. N. 703 Not Foil. {Macleod. 
C. /.and .Shah. J.) AMARSINGH. SHIVASANGJI, In 

48 Bom. 512 : 26 Bom. L.B. 436 : 

A. I. B. 1924 Bom. 452. 

-Sb. 145 and l^^t—Pcnoer of Magistrate— 

Proceedings under S. i 4 $— Conversion into proceedings 
under S. 147 is not ultra vires. 
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CR, P. CODE (V OF 1898), S, 145—Power of Maffis- 
trate. ® 

Where proceedings are instituted under S. 145 on 
the basis of a police report which states that there is 
an imminent risk of a breach of the peace, but the 
IVTagistrate aftersvards discovers that the question at 
issue is not one of possession under S. 145 , but is one 
as to rights falling under S. 147 . he can convert the 
proceedings into proceedings under vS. 747 . {Gt-eaves 
and Panlons JJ ANATH BANDHU NuNDY v. 
Wahid Ali. 26 Cr. L. j 558 1 

85 I. c. 651: A. I. R. 1925 CaJ. 1022. 
~ Ss. 145 and 350 — Pcnver of fWa^istydie — 
Decision of officer under the Survey and Settlement 
Act—lvalue of deeiston on evtde>ice S^iven before another 
Magistrate—Profriety of. 

It is open to a Magistrate in deciding a case under 
S. 145 of the Cr. P. Code to go behind the orders 
passed in favour of a party under the Survey and Set¬ 
tlement Act and the Bengal Tenancy Act. It is also 
open to the Magistrate to hold that on the evidence the 
presumption arising from an entry in the Record-of- 
rights has been rebutted. S. 350 , proviso {o') of the 
Cr. P. Code, is limited to criminal trials and 
does not extend to enquiries under S. 141 ;. Consequent¬ 
ly a magistrate has jurisdiction to proceed with the 
further trial of a case under S 745 , Cr. P. Code, even 
though a portion of the evidence has been recorded by 
his predecessor and an application is made to him on 
behalf of one of the parties to start proceedings de 
novo. eivhould and Suhrniunrdy. J J f) SVED SaDEK 

Reza V. Sachindra Nath Roy. 37 c. L j. 128 • 

24 Cr. L J. 669 : 73 I. C. 265: A.T.R 1923 Cal. 483 (2). 

■;-'S. 145— Power of Magistrate — Order not 

justified. 

The Magistrate is not justified in making an order 
in favour of one of the parties, where there is no evi¬ 
dence to show that there is a likelihood of a breach of 
peace between the parties or either of them. {Peach' 
croft and Ghose, fj.') RaSIK ChaNDRA HORE v. 
JaGABANDHU Roy. 25 C. W. N. 214 : 621. C. 326 : 

22 Cr. L. J. 502. 

S 145— Power of Magistrate to decide ques¬ 
tion of lurisdiction — Revision. 

A Magistrate has power to decide whether he has 
jurisdiction over the land in dispute and where he de¬ 
cides he has no jurisdiction it is not a failure to exer¬ 
cise his jurisdiction so as to enable the High Court to 
interfere in revision. {Beachcroft and Ghose, //.) 
RaJani Kanta De v. Debendranath. 

_61 I. c. 520: 22 Cr. L. J. 392 (Cal.) 

“-S. 145— Po7vers of Magistrate—Order for re¬ 

storation of case. 

In proceedings under S. 145 , Cr. P. Code, a Magis¬ 
trate has no jurisdiction to order restoration of posses¬ 
sion. The section itself contains no provisions to the 
effect that party in whose favour the order is made is 
to be put into possession nor does this section provide 
any machinery by which the successful party can have 
his posse.ssion restored by the Court. All that the 
Magistrate is empowered to do is to declare that he is 
entitled to possession. 

At the same time, if a party is declared to be entitl¬ 
ed to possession, and the world at large is forbidden 
to disturb his possession, he would be entitled to take 
possession and no one would have any right to interfere 
with his doing so. {Broadway. /.) BhawaEA v. DUNl- 
CHAND. 72 I. C. 621: 24 Cr. L. J. 461 (Lah) : 

A. I. R. 1924 Lah. 411. 

-S. 145— Power of Magistrate — Temporary 

order, pendirig decision on question ot possession — 
Legality. 

A Magistrate cannot, under S. 145 of the Code, pass 


I CR. P. CODE (V OF 1898 ^. S 145—Power of Magis- 
! trate. 

a lempoiary order pending lus decision on the question 
of possession. (Scott-.<imith. /.) Raim DITI'a 7 ^. DVAL 
MaL. 14 P. L. R. 1921 : 22 Cr. L. J. 48 : 59 I.C. 160: 

2 P. W. R. 1921 (Cr.). 
-- S. 145 —Magistrate "uhethcr can drop proceed¬ 
ings once initiated. 7uitkout gi-'ing opportunity to 
parties at to show the existence of likelihood of breach 
of Peace. 

-After proceedings under S. 145 were initiated and a 
preliminary order was passed, the magistrate becom¬ 
ing satisfied that there was im likelihood of a breach 
of the peace dropped the proceedings. Held that 
the magistrate was entitled to drop the pro¬ 
ceedings without giving an opportunity to the par¬ 
ties to show by evidence that there was a 
likelihood of the breach of the peace. The existence 
of clause (.0 S. 145 does not take away the power 
of the magistrate himself to drop proceedings if he is 
satisfied that there is no further likelihood of the 
breach of the peace, for it only provides for a special 
case where, as the magistrate is proceeding with 
the trial of the question of possession, the parties to 
the proceedings or even other persons who are interest¬ 
ed are given the right to show that no dispute likely 
to cause a breach of the peace exists or has existed. 
Held alto, that the magistrate having dropped the 
proceedings becomes fun.-tus officio and has no juris¬ 
diction to pass any orders as regards the deposit in 
Court of the sale proceeds of the crops from the lands 
in favour of any of the parties and the proper order 
for him to pass i.s to direct the money to be kept in 
Court deposit till one or other of the parties gets a 
decree of the civil court to prove his right to the 
money. (A'nshnan, /.) DonePtjdi NaraSIaH v. 
Venkiah. 22 L. W. 524 : (1925) M. W. N. 192 : 

49 M. L. J. 784. 

———S. 145 — Po-iucr of Magistrate—After proceed¬ 
ings under S. 145 dropped -with consent of both 

parties. Court cannot decide as to title to the crops 
attached during Proceedings. 

Where proceedings instituted under S. 145 are drop¬ 
ped with the consent of both parties, on the ground 
that there is no likelihood of breach of the peace, the 
Magistrate has no jurisdiction to decide as to the 
title to the sale proceeds of the crop attached during 
the pendency of the proceedings, {Beasley. /.') NaTESa 
NaiCKEN V. Raghavachari. 20 L. W. 924 : 

A. I. R. 1925 Mad. 327. 

Po7U€rs of f^Iagistrate—Proceedings 
under -whether can be^dropped—Magistrate being satis- 
W that no dispute likely to cause breach of the peace 
existed Souyee of Magistrate's information——Magis¬ 
trate not bound to record evidence—Sale proceeds of 
crops on attached lands—Whether may be ordered to 
be kept in deposit in Court pending an order. 

In a proceeding under S. 145 of the Cr.’ P. Code, 
the Magistrate will not ])e acting illegally if he drops 
the proceedings after passing the preliminary order if 
he IS satisfied that no dispute likely to cause a breach 
of the peace existed, although incoming to the con- 
elusion he ucted on the petition of a thiid party to the 
proceedings; and the Magistrate is not bound under 
such circumstances to record the evidence of the wit¬ 
nesses of the petitioner, who might have shown by 
their evidenc.- that a di.^pute still existed. 30 Cal. 112 
at p. 116; 30 Cal. 161 Ref. to. 

The sale proceeds of crops standing on the lands, 
when the lands were attached in possession proceed¬ 
ings, may be ordered lo be kept in deposit in the Court 
until the one party or the other obtained an order in 
his favour. 12 Cr. L. J. 104 Ref. to. {Spencer./.) 
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CR. P. CODE (V OF 1898). S. 145—Power of Magis¬ 
trate . 

(iOTHlPATlll SURVANARAVANA SREE RaJA ANKI* 
NEED PRA'^^AD HAHADUR 20 I. W. 68 ; 

3> M. L T. 68 ; 47 Mad. 713; 81 I. C 626 
25 Cr. L. J. 978; 46 M.L. J. 565: A.I.R 1924 Mad. 79o. 

g 145_ PffUf r of MiJ(:istratc — /uyisai<‘tfou 

Directions under S. 145 by Magistrate after finding 
tliat there was likeliliood of breach of peace a»e 

without jutl-^cliction CA',»«, W« 44 r 

V. SUPHARAVADr. 1< I*- W 429 J74 I. C. ^41 

24 Cl. L J. 783 ; A. I. R. 1923 Ma(i. 472 (!)• 
_S 145— Powers of Macisfyate — Kecciver eou 

not he appoPUed umU'r S. \M-~Perscu appoivica by 
Magistrate to fake rhar.^e of property, has no powers of 

a Reeciver. . , 

Although under S. i 4 <; a Magistrate has in cases of 
emergency the power to attach the subject in dispute, 
he has no power at the stage to appoint a Receiver. 

M. T.. T. 314 3 P. r.. J. 147’ Foil.) If m order to 

prevent a breach of the peace it is necessary for .he 
Magistrate to take posses'^ion of the attached prop¬ 
erty and manage it during the pendency of the proceed 
ings, it is quite competent to him in his administra¬ 
tive capacity or in exercise of his inherent jurisdiction 
to appoint some person to manage the property^ 
behalf and subject to his control and supervision, but 

the person so appointed is in no sense a receiver but 

merely a servant of the Magistrate, e., he has no 
powers which a receiver appointed under S. Mb ^ 2 ; 

can eyercise. {iVadr^aonkor, A. /. O 
TaRACHAND 8 N. L. j. 69 : 89 I. C. 6 

26 Cr. L.J. 1378: 21 N L R. 191; A.I.R. 1925 Nag. 29i. 

_-S. 145_ Power of Matlistrate — Sourec of in¬ 
formation as to breach of peace is immaterial. 

A Magistrate is entitled to initiate proceedings it he 
receives information from any source whatever^ that 
there is likelihood of a breach of the peace relating to 

possession of immoveable property. {Kulwant Sahay, 
/.) GOWRI S.ANKAR 7'. COLLECTOR OF ^UZAFFER- 

PUR. 6 P. L. T. 215: 3 Pat. L. R. (Cr.) 127 : 

87 I. C. 421 : 26 Cr. L. J. 96) : A I. R. 1925 Pat. 6-3. 

_S W^—Penoer of Magistrate—Witnesses— 

Dis -retion in examinivg—Adm,tting document svith ad 

proof — Effect. _ , • 

In proceeding® under S. 145 . Cr. P. Code, a Magis¬ 
trate is not bound to examine all the witnesses adduc^ 
ed by the parties but may limit the number for good 
and sufficient reason. He must exercise his discretion 

with care and caution. r 

Where a document is admitted without proof^ it i- 
an illegality but it does not affect the jurisdiction of 

the Court to pass the final order. (A ulwant Sahay, J.) 
MT WAHIDUNNIS.SA V. PlCHIT LaL MlSSlI^ 

24 Cr. L. J. 954 : 75 I. C. 538 : A. I. R. 1924 Pat 634. 
CBut see the Prov sion in the New Code— Pd.\ 

— s It^b—Penuer of Magistrate—Possession 
Proceedings—Decision of civil or criminal court in am 
other ease—Value of—Empiiry —Taking of evidence 

Discretion of Magistrate. >r • * x 

It is not always incumbent upon the Magi^^trate to 
give effect to the decision of a civil or criminal court 
and no hard and fast rule can be laid down in this res* 
pect I Pat. L. J. 336 Rel. on. Where in proceedings 
under S. 145 , Cr.P. Code, one of the parties files a 
written statement and adduces evidence in support 
thereof, Magistrate does not act without jurisdiction in 
relying upon the said written statement or in accept¬ 
ing the decision in a previous ca^e of rioting as to 

possession. A Magistrate if satisfied on the evidence 
produced that one of the parties was in possession 
need not take further evidence. (A ulwant 

Bhui.an Raut V. Kumar Rat. 5 Pat. i*. t. 69 : 
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2 Pat. L. R 104 (Cr.) : 75 I. C. 536: 25 Cr. L J. 961: 

A. I. R. 1924 Pat. 609. 
-^S. 145 —Power of Magistrate—Order of Ma¬ 
gistrate regarding more land than included in the 
p roceed in g — / 1legal . 

If in a proceeding under S. 145 , the Magistrate deals 
in his order with more land than that included in the 
proceedings, his order is bad and must be set aside. 7 
C. W. N. 558 , Foil. iRoss, /.) SUKHARI NONIa v. 
RaMKHELAWAN ThaKUR. 4 Pat. L. T. 372 : 

1 Pat. I. R. (Cr.) 266 : 72 I. C. 69 (2) : 
24 Cr. L. J. 309 (2) ; A. I. R. 1923 Pat. 628. 
S. 145— Perwer of Magistrate — Adfournmevt 

• «- • - -- » * ^ VAm. 


apNication — Re(u-al—Processes not issued — Effed^ 
Delivery of possession by Civil Court—Chota Nagpur 
Tenancy Act, S. 14 * 

Where the Magistrate refused an applicaticn of the 
petitioner for adjournment based on the ground that 
witnes.ses were not present and that copies of papers 
were required, but he decided the case^ on the argu- 
ments of the pleaders and on such evidence as was 
adduced : held, the legislature could hardly have 
contemplated an elaborate and protracted investiga¬ 
tion, the result of which might in many instances be 
to defeat the very object in view, namely, an effective 
prevention of a breach of the peace. It appears clear 
from tiie provisions of the Code that it is not obliga¬ 
tory upon the Magistrate to assist the parties to a pro¬ 
ceeding under S. 145 to produce their witnesses and 
they cannot claim as a matter of right that processes 
should be issued by the Court to enable them to bring 
forward their evidence. Similarly whether the deli- 
very of pos.session by the Civil Court is symbolical or 
actual or whether there was a recognition by the 
second party of the sub-tenancy claimed by first party 
petitioner or whether there was a resumption of tenure 
under S. 14 of Chota Nagpur Tenancy Act, these are 
plain questions which are not for the Magistrate to 
decide. When the Magistrate has the evidence before 
him that the judgment-debtor was ejected and posses¬ 
sion delivered by the Civil Court he must act on it. 
{Ross,J.^ ARJUN MAHTON V. JUGGANNATH SiNGH. 

3 Pat. L. T. 433 : 23 Cr. I. J. 275; 66 I. C. 419: 

A. I. R. 1922 Pat. 226. 

_S. 145_ Posner of Magistrate — Order that 

neither party should svork the land is incorrect. 

A Magistrate’s order that neither party should work 
the land is incorrect. Under S, 145 (4)^* thinks 

the ca'^e is emergent he can attach the land. 

/ ) MG. PO I-ON 7 '. MG Da ON. 3 Brr. L. J. 256 : 

26 Cr. L. J.824: 84 I. C. 848 ; 
A, I. R. 1925 Rang. Ill (2). 

-S. Proceedings under—Long delay after 

hearing—Case struck c/f—Propriety of, 

Proceedings under S. I45» !*• I^ode, were in’tiated 

in May. 1922 . The proceedings were amended upon a 
report from the police and fresh proceedings were 
drawn up in 7 th August 1922. The case was allowed to 
hang on from August 1922 up to June 1923* Witnesses 
were examined on certain dates and then the case was 
postponed from time to time to examine further wit¬ 
nesses The witnesses were examined at long intervals 
and although arguments were heard, no order was 
passed for about lo months. The Magistrate apparent¬ 
ly forgot all about the case until he was reminded of 
it when he was going away on transfer. He tl^n hup 
riedly disposed of the case by an order of the 27 th 

March 1924. striking off the proceedings on the ground 

that there would be no likelihood of a breach of the 
peace after such a long interval. Held, that the order 
of the Magistrate was not justified by any provision of 
law. It is highly desirable that once the heanng is 
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commenced and witnesses are examined, the healing 
should go on from day to day until all the evidence 
is taken and argument is heard and then the older 
should be passed as soon as possible. {/Ciditani 

Sa/iay, /.) SaSTU Sahu v. Nathuni thakur. 

1924 P. H. C. C. 231 : 6 Pat, L. T. 258 : 83 I. C. 665 ; 

26 Cr. I. J. 105 : 3 Pat L. R 145 (Cr.) : 

A. I, R. 1924 Pat. 689. 

-S. 145— Ail Pf'ocesses should bs issued at 

Government expense—Proceedings are between Crown 
on one side and all the other parties on the other side. 

Proceedings under S 145 of the Criminal Procedure 
(>ode take place on behalf of the Crown on a report 
made to the Magistrate. The proceedings are against 
all other parties concerned and processes should issue 
at Government expense. The parties originally men? 
tioned and any others wh© may come in later should 
be ranged on one side as the first party, the second 
party and so forth. {Hallifaxy A. J. C.') EmperOR v. 
Mt. EhutanJa. A.I.R. 1925 Nag. 142. 

- - S. 145— Receiver — Remuneration. 

The fixing of the remuneration to be paid to a Re 
ceiver appointed under S 145 of the Criminal Proce¬ 
dure Code is not to be guided by that to be paid to a 
Receiver under the Civil Procedure Code. But there 
is no legal basis foe remuneration being allowed far in 
excess of the actual income from the propeity. {^Find- 
lay, O. /. C.) MT. YaMUNA BAI v. EMPEROR. 

8 N. L. J, 167 : A. I. R. 1925 Nag. 462. 

Relevancy of symbolical possession. 

-S. 145 —Relevancy of symbolical possession 

obtained in ex parte decree in Civil Court can be 
ignored as agrtinsi stranger to a suit. 

A Criminal Court is not bound by ex parte Civil 
Court decree in execution of which plaintiiTf landlord 
obtained merely symbolical possession, in a case be¬ 
tween the decree-holder and the third party. 20 C. W. 
N. 796 ; 26 Cal. 625 , Dist. (Greaves and Panton, 

/J.') Promada Sundari Dassi V, Khetra Bag. 

25 Cr. L. J. 1104 : 81 I. C 928 : 

A. I. R. 1925 Cal. 186. 

■■ —-S. 145 —Relevancy of symbolical possission 

of decree-holder — Actual possession with judgment- 
debtor's representatives. 

Where the heirs and representatives of the original 
judgment-debtor were in possession of a property sym¬ 
bolical possession of which was given to the decree- 
holder auction-purchaser on 17 th November 1918 few 
flays before the death of the judgment-debtor, held. 
that the Magistrate could not validly put the auction- 
purchaser in possession, in S. 145 proceedings institut¬ 
ed on 22 nd January 1921 . (Teunon and Sukra- 
wardy, J J.) SHAHABAJ MaNDAL v. BHaJAHARI 
Nath. 49 C. 177 : 75 I. C. 75 : 25 C. W. N. 743 : 

24 Cr. Ii. J. 875 : A. I. R. 1922 Cal. 364. 

Relevancy of title. 

___S. 145 —Relevancy of title — Possession — Con¬ 
flicting evidence. 

Where a Judge finds on each side evidence which in 
itself is reliable and he finds that the evidence on the 
one side is equally balanced and he is unable to con¬ 
clude from such evidence which party is in possession, 
then he is entitled to corroborate the evidence of 
possession given by one side by the presumption as to 
possession arising from the title which he has found to 
be in that side. However, the principle does not apply 
to a case where the Court has come to the conclusion 
that the evidence as regards possession is equally 
unreliable on both sides. {^Sanderson, C. J. and 
Chotzner, /.) AKSHOY KUMAR v. BROJESWAR 
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GhaTTAK. 26 C. W. N. 1000 : 71 I. C. 365 : 

24 Cr. L. J. 141: A. I. R. 1923 Cal. 303. 

- —S. 145— Relevancy of title — flow far can be 

used. 

The Magistrate cannot, in a proceeding under S, 145 
of the Cr. P. Code, rely simply on the question of 
title but he can use the evidence of title to supplement 
the evidence of possession. (Bcachcroft and Gkose, 

yy.) komesh Chandra Sarkar v. Mohim 
Chandra Guha. 61 1. c. 174 : 

22 Cr. L. J. 350 (Cal.). 

-S. 145— Relevancy of title — Question need not 

be elaborately gone into. 

Elaborate enquiries into questions of title need not 
be made as the proceedings are intended to be sum¬ 
mary. (Kendall, A. J. C.') EMPEROR v. MT. MaN 
KUNWaR. 25 Cr, L. J. 1081 : 81 I. C. 905 : 

A. I. R. 1925 Oudh 149. 

-S. 143— Relevancy of title — Cr. P. Code, 

S. 1 4*4* 

Questions of title, fraud, etc., cannot be tried in 
proceedings under S. 14501 144 . (Adami and Buck- 
nilly yj.) H. V. Low AND Co., Ltd. V. MAHARAJ 

Sir Manindra Chandra Nandi. 3 Pat. 809 : 
26 Cr. L. J. 268 : 84 I. C. 332 : A. I. R. 1925 Pat. 33. 

-S. 145— Relevancy of title. 

An agreement to get the case decreed on title and 
not to produce any evidence as to possession does not 
fall within the scope of S. 145 . (Adami, y.) PRATAB 

Udai Nath v. Sunderbans koer. 

3 Pat. L. T. 628 : 71 I. C. 999 : 24 Cr. L. J. 279 : 

A. I. R. 1923 Pat. 76. 

Revision. 

- ^ S. 145— Revision. 

The High Court can interfere in revision if there 
has been not a proceeding either in fact or in law as 
contemplated by S. 145 . 17 A. L. J. 434 Ref. Wh€re 
the lower Court has exceeded its jurisdiction in mak¬ 
ing the order, it is null and void and the High Court 
will interfere. (Gokul Prasad, J,') MT. HaR PlARI 
V. Nathe Lal. L. R. 2 A. (Cr.) 22. 

- S. 143— Revision — Question of possession — 

Decree of Civil Courts—Value of. 

In proceedings under S. 145 , Cr. P. Code, the 
Magistrate in considering the question of possession 
should not go behind the decision of the Civil Court 
between the same parties. Where a Magistrate acts 
in disregard of an order of a Civil Court directing deli¬ 
very of possession he acts with material irregularity 
justifying interference by the High Court in revision. 
Where the decree of the Civil Courts is between the 
same parties it does not matter whether the delivery 
of posseseion is actual or symbolical. (Newbould and 
Suhrawardy, JJ') AKHOY MONDAL v. BaSU KAI. 
37 C. L. L 256 . 73 I. C. 53 (2) : 24 Cr. L. J. 517 (2) : 

A. I R. 1923 Cal. 176 (1). 

■;-S. 145 (1) ( 5 )— Revision — Order without 

Jurisdiction—Setting aside order. 

The mere absence of a finding that there is likeli¬ 
hood of a breach of the peace does not justify inter¬ 
ference by the High Court. Unless a par^y to such a 
proceeding can show that there was no likelihood, an 
order under S. 145 (i) cannot be set aside. (Beach- 
croft and Ghosh, //.) RaNADA RaMJAN v. BHARTA 
Chandra. 33 C. L. J. 69 : 25 C. W. N. 215 : 

62 I. C. 180 : 22 Cr. L. J. 484. 

-Ss. 145 and 439— Revision — Difference of 

opinion—Senior Judge. 

On a difference of opinion in matters under b. 145 , 
Cr. P. Code, the Senior Judge’s opinion prevails as the 
jurisdiction exercised by the High Court is under 
S, 107 of the Govt, of India Act and not under Ss. 435 
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and 439. Cr. P. Code. W Nnvhould, 

j /.) The Indian ikon and Steel company v. 
PaNSO GOPAL tewAK l. 32 C. L. J. 54 : 

59 I. C. 403 . 22 Cr. I. J. 99. 

-Ss. 145 and 435 — Revision — Proceedings 

without jurisdiction—Breach of the peace — Prelimi¬ 
nary order—Interference by Hi^h Court. 

The omission to pass an order under S. 145 (i) of 
the Criminal Procedure Code stating that the Magis¬ 
trate is satisfied of the existence of a dispute likely to 
cause breach of the peace is not a mere technical 
defect. Where the Magistrate has not made the initial 
order prescribed by that sub-section and has also not 
made at any subsequent stage of the proceedings an 
order whi h essentially complies with the requirernenls 
of that sub-section, the proceedings are without I 

diction and cannot be regarded as proceedings under 
S. 145 of the Criminal Procedure c:ode. Accordingly 
^ 435 (.3^ <^1 ('riminal Procedure ( ode ^loes not 
preclude the High Court from entertaining an appli¬ 
cation for revision in such a case. {Martineau, /.) 
IIaKAM V. RaLIA Kam 4 Lah. 66 : 74 I. C. 79 ; 

24 Cr. L. J. 751 A. I. R. 1924 I. 91. 
-S. 145— Revision. 

Complainant appeared before the Magistrate with a 
petition to the effect that the respondent had in viola¬ 
tion of the razinama previously filed taken possession 
of a kotha leasing it out and threatened to use violence. 
The Magistrate summoned the respondent who appear¬ 
ed and put in a written statement to the effect that 
the kotha was already in his possession and that there 
was no apprehension of breach of the peace. The 
Magistrate then ordered that “ till the decision of the 
civil case the respondent .shall not keep liis possession 
over the property in dispute.” IIeldy that the pro¬ 
ceedings after the date of the razmama weie in con¬ 
tinuation of the Older made on that day. and that the 
second complaint was not treated by the Magistrate 
as a fresh complaint under S. 143. Ihat being so, 
there was no grave irregularity in the proceedings or 
final order of the Magistrate. (^Hafar Ali^ ./•) 

Bawa BANSIGIR V. Hawa Jamnagir. 

69 I. C. 452 ; 23 Cr. L. J. 724 : 
A. I. R. 1923 Lah. 46. 

-S. 145 —Revision—Irresularity of procedure 

is no ground. 

The essential requisite to give a Magistrate jurisdic¬ 
tion under section 145 is that he must be satisfied from 
information of some sort that a dispute likely to cause 
a breach of the peace exists concerning land or water 
or the boundaries thereof in his jurisdiction and that 
once he is so satisfied, his jurisdiction is complete and 
his subsequent action must be considered in relation to ' 
procedure, not jurisdiction. It being so. High Court 
will not interfere in revision with an order uiuler sec 

tion 145 even when the order is passed without giving 
an opportunity to the aggrieved party to produce evi¬ 
dence, that being only an irregularity in procedure. 
(Martineauy /.) JHANDA RaM v. TOPAN RaM. 

4 U. P. L. R. (Lah.) 82 : 67 I. C. 584 : 
23 Cr. L. J. 424 : A. I. R. 1922 Lah. 454. 
-S. 145— Revision. 

Where the magistrate dismissed an application 
without finding as to who was in possession, his order 
is revisable. {Broadwayy /) MT. MaLAN z'. 
MaKHaN Singh. 2 Lah. 372 : 66 I C. 65 

23 Cr. L. J. 225 : A. I. R. 1922 Lah. 348. 

__ S. 146 (1) and (4)— Revision — Preliminary 

order-'Cancellation of—Dropping of proceedings — 
Revision, 

A magistrate has jurisdiction to cancel an order pass¬ 
ed under S. 145 (i)» Cr. P Code, and to stay proceed- 
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ings if he becomes satisfied, whatever the source of 
information may be that the state of things does not 

exist which alone would give juiisdiction to proceed 
with the enquiry. The High Court could not interfere 
in such cases as the magistrate has not acted without 
jurisdiction. 30 C. 112, Foil. {^Scott-Smith^ J \ 
Santokh Singh v. Ram Singh. 2 Lah. 364 • 

66 I. C. 516 : 23 Cr. L. J. 292! 

-S. 145— Revision — Order under — Revision to 

High Court against — Receiver—Appointment ofy pend¬ 
ing disposal of petition—High Court—Jurisdiction. 

The High Court has no jurisdiction to entertain a 
petition for the appointment of a Receiver pending 
the disposal of a criminal revision petition preferred 
against an order of the Lower Court passed under 
S. 145, Criminal Procedure Code. {Devadoss and IVal- 
lace, jy.) MaRUDAYVA THEVAR V. ShaNMUGA 
SUNDARA THEVAR. 

22 L. W. 723 : (1925) M. W. N. 772 : 

49M. L. J. 593. 

-S. 145— Revision. 

Where the Magistrate failed to decide as to which 
party was in possession on the date of the preliminary 
order, the High Court can in such circumstances inter¬ 
fere on the ground that the Magistrate has acted 
without jurisdiction. 16 Cr. L. J. 239, 7 Cr. L. R. 

450 and 18 Mad. 41, Foil. {Venkatasubba Rao, y.) 
FT.RIA SUBBA GOUNDAN v. SUBBAYYA GOUNDAN, 

16 L. W. 701 : 69 I. C. 158 : 31 M. L. T. 382 (H. C.) : 

23 Cr. L. J. 670 : A. I. R. 1923 Mad. 142 : 

45 M. L. J. 56. 

-Ss. 145 and 439— Revision — Want of juris¬ 
diction—Serious irregularity—Government of India 
Act (19*5)’ 

When there is initial want of jurisdiction it is clear 
that the proceedings though they may purport to be 
under S. 145 are not really proceedings under it and 
the High Court can interfere under S.439, Cr. P. Code, 
but if the proceeding-', were properly started all inter¬ 
ference on the ground of serious irregularity amounting 
to improper exercise of jurisdiction or improper refu¬ 
sal to exercise it can be only under S, 107 of the 
Chaiter Act. 31 Mad. 318, Foil ; 26 M. L. J. 280, 
Ref. (Ramesam, J.) THYLAYEE AMMAL v. Sri- 
RaNGAROYA GOUNDAN. 16 L. W. 497 : 

71 I. C. 228 : (1922) M. W. N. 629 : 
31 M. L. T. 202 : 24 Cr. L. J. 100 : 
A. I. R. 1923 Mad. 60 ; 43 M. L. J. 624 : 
--Ss. 146 and 146— Rerdiian—Possession Pro¬ 
ceedings—Finding as to possession—Absence of—High 
Court—Interference in revision. 

Where the magistrate in proceedings under S 145, 
('r. P. Code, did not even attempt to deal with the 
jdcstion 01 possession and gave no finding thereon, but 
declared the possession to be with the party whom he 
considered to be lawfully entitled, his order is an obvi¬ 
ous infringement of S. 145, Cr. P. Code, and the High 
Court could set it aside in revision. 29 M. 561 ; 17 
Horn. L. R. 382. 18 C W. N. 700 ; 36 M. 275 Ref. 

{yenkotasubba Rao,J.) SINNANAN SHUKURATHI 
ROWTHEN V. GULAM MOIDEEN ROWTHER. 

16 L. W. 338 : (1922) M. W. N. 689 . 
71 I. C. 508 ; 24 Or. L. J. 156 ; A. I. R. 1923 Mad 24. 

-S. 146— Persons not parties to proceedings — 

Revision. 

An order under S. 145 is not binding on persons who 
are not parties to the proceedings. Such persons have 
no locus standi to apply in revision. {Baker^ J. C.) 

RamCHandra Ganpat. 26 Cr. 1. J. 1036 ; 

87 I. C. 923 (2) : A. I. R. 1925 Nag. 448. 

-Ss. 145 (1) and 439— under S. 14$ (i) 

_ Rezdsion — A^ecessary party not asked to file written 
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statejnent—No specific statement as to danger of breach 
of peace—Proceedings wi/i be set aside in revision. 

Although a person is not one of the parties to 
dispute but is in possession of part of the land, he is a 
necessary party to the proceedings and should be ask¬ 
ed to file a written statement. Where this is not 
done and where the Magistrate’s order does not specifi¬ 
cally state that there is a danger of breach of the 
peace, the High Court on revision will interfere. 
{DalaL J. C.) KaM BHUSHAN DaS v. KaM 
LaKHAN SaHU. 85 I. c. 918 : 26 Cr. L. J. 630 ; 

A. I. R 1925 Oudh 484. 

-S. 145— Rei'ision. 

Ordei-s under the section are not revisable unless 
thej are wholly ultra vires and without jurisdiction. 
ilVazir Hasan, A. J. C.) Hira I.AL v. EMPEROR. 

11 0. L. J. 59 : 77 I. C. 728 : 25 Cr. L. J 440 : 

A. I. R. 1924 Oudh 331. 

-S. 145— Revision—Finding not Intsed ./// legal 

evideme is open to rsSvision — Scope. 

A property was sold in execution of a decree. While 
an appeal was pending from an order refusing to set 
aside the sale, the auction-purchaser applied for muta¬ 
tion which proceeding was also stayed. In S. 145 pro¬ 
ceedings the magistrate relying on the evidence in the 
mutation proceedings came to the conclusion that the 
possession of the auction-purchaser had been satisfac¬ 
torily established and that existence of the conflicting 
claims rendered a breach of the peace at any time 
probable. Held, the magistrate was not justified in 
importing his knowledge of the evidence recorded in 
the mutation proceeding still undecided into this case 
and a.ssuming that a breach of the peace was lil^ely, 
the finding is thus virtually a finding based on no legal 
evidence and is open to revision. 34 Cal. 840 , Foil. 
{A'an/iaiya Pal, J. C.') MlRZA KaZA HUSaIN M. 
IIasan MIRZa. 25 0. C. 148 : 69 I. C 268 : 

10 0. L. J. 157 : 23 Cr. L. J. 684 : 

A. I. R. 1922 Oudh 256. 

-S. Revision. 

Where the Disl. Magistrate wrongly ordered the 
substitution of proceedings under S. 145 for those 
under S. 144 but where the petitioner himself wanted 
proceedings under S .145 and where the Sub-Divisional 
Magistrate himself drew up the proceeding on proper 
material, the High Court will refuse to set aside the 
order. {Jwala Prasad, J TiLOKt KaI v. Empe- 
kOR. 2 Pat. L. T. 392 : 68 I. C. 34 : 23 Cr. L. J. 498. 
-S. 145— Revision—Refusal to examine wit¬ 
nesses is ground. 

The refusal of a Magistrate to examine witnesses in 
a proceeding under S. 145 amounts to failure to exer¬ 
cise jurisdiction and entitles the High Court to inter¬ 
fere in revision. {^Jwala Prasad, y.) BlSWANAl'H 

Mahapatra V. Shivanand Saraswathi. 

2 P. L. T. 330 : 61 I. C. 718 : 22 Cr. L. J. 430. 

-S. 146— Revision — Survey entry — N^o oral 

ev idence—Legal i ty. 

Where in the absence of oral evidence the Court 
decided the case upon the documentary evidence, 
namely, the record of rights, the High Court will not 
interfere. {^J%vala Prasad, J.') PaTHAK JaIKAM 

Singh v. Thakur doman Singh 2 Pat. L. T. 266. 

Security for keeping peace. 

-Ss. 145 and 107 —Security for keeping peace 

— Propriety of order under S. 107 . 

Where the property was recorded in the Collectors 
register in the name of the widow after the death of 
her husband in the absence of an objection by the 
agnates under Bengal Land Registration Act, and 
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where there was a dispute as to the possession of the 
the I property, proceedings under S. 107 against the agnates 
who claimed the properties on the ground of survi¬ 
vorship were proper especially where there was over- 
whelndng evidence of the widow’s possession. An 
order under S, 107 can be passed only when the wrong¬ 
ful acts can be proved by overt actions against each 
of the several individuals sought to be bound down. 
Where, however, the wrongful acts are committed or 
threateiicd to be 'ommitted jointly by a number of 
individuals and not only by some of them, the act is 
the act of all and therefore all of them are liable 
under S. 107 . i^Jwala Prasad, /.) LaCHMI SinGH 
V. Emperor. 1 Pat. L. T. 681 : 59 I. C. 374 : 

22 Cr. L. J. 86 . 

Transfer of case. 

-Ss. 145 and 526— I'l'ansfer of case — Proceed- 

I tngs under S- 145 canf be transferred. 

I S. 526 does not enrpouer a fligh t’ouit to transfer 
proceedings under S. 145 of the Code uS such pro 
ccedings cannot be described as a criminal case which 
means a case in which a person is accused of an 
oft’ence. {Afartineau, y.) NaKAIN SINGH v. Gan- 
DHAkl KaI. 25 Cr. L. J. 276 : 76 I. C. 868 : 

A. I. R. 1925 Lah. 48. 

-S. 145— Transfer of ease — Not illegal. 

It is not illegal for a magistrate to transfer the ca.se 
when the parties are ready for trial and some have 
even filed written statements 2 P. L. T. 186 , Dist. 

(Kulwant Sahay, J.') RaMJHARIA ?/. PlAR KOERI. 

4 Pat. L. T. 308 : 73 I: C- 173 : 2 Pat. L. R. (Cr.) 6 : 

24 Cr. L. J. 557 : A. I. R. 1923 Pat. 369. 
Transfer of Magistrate, 

-S. 145— Transfer of Magistrate — Order can¬ 
not be passed by a A/agistrate after handing over 

charge. 

Where a Magistrate \vlic> lias tried a case under 
S. 145 , Cr. P. Code, is transferred and hands over 
charge, he is incompetent to deliver the final order, 
having become functus officio at that time. (^Newbould 
and Suhrawardy, J J.') JaGA'I’ liHANDHU SaHA 
Jagabandhu Saha SardaR, 38 C. L. J. 201 : 

76 I. C. 432 : 25 Cr. L. J 192 : A. I. R. 1924 Cal. 192. 

• ——Ss. 146 and 350— Transfer of Magistrate — 
Ksndenre partly recorded by predecessor'—ff can be 
relied on. 

A Magistrate is within his jurisdiction in deciding a 
case under S. 145 , Cr. P. Code, on evidence partly re¬ 
corded by his predecessor and partly by himself even 
though the party demanded a de novo hearing, (Foster, 

y.) SoNnr Singh z. Govind Singh. 

5 Pat, L. T. 237 : 2 Pat. L. R. 108 (Cr.) : 

76 I. C. 25 (2) : 26 Cr. L. J. 89 (2) ; 

A. I. R. 1924 Pat. 786. 
Value of Police Report. 

-S. 145— Value of police report—APagistrate 

can refuse to take action except on a report from the 
police containing the definite opinion of a responsible 
Police officer that he apprehends a breach of the peace 
requiring .Ala gist rate's intervention. 

A Magistrate as a general rule may refuse to take 
action at all under S. 143 except when a report from 
the police is sent to him on the matter. Even when 
.such report is sent to the Magistrate it should not be 
a mere forwarding of a report made to the police by 
one of the parties even though accompanied by a re¬ 
cord of the inquiry made by a police officer in the 
same matter. But it must be a definite statement of 
opinion by a responsible police officer to the effect 
that he apprehends that there will be a disturbance 
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CR. P. CODE V OF 1898 ). S. 148— Value of Police 
Report. 

of the peace which K beyond iiis powers to prevent and 
tliat he therefore deMres the exercise of the higher 
powers of the Magistrate to prevent it. When such 
report is not sent to the Magistrate the fact will 
almost be conclusive as an indication of the absence 
of any likelihood of the breach of the peace, (//rr///- 
Arw, J■ C.') V. MT. EHUi ANJA. 

2.3 Cr. L. J. 1109 : 81 I. C. 933 
A. I. R. 1925 Nag. 142. 

—S. 143 — Value of police yeporf—Froccedinss 
not dcfcctirc. 

Where the Magistrate initiates proceedings under 
S, 145 upon a Police report tliat there is a dispute 
likely to cause breach o{ peace, lie cannot be said to 
act without jurisdiction. {y:i'ala\Frasad, /.) ISAWI 
PKASAP CHAUPHKI 7'. WaKASAT IIUSSAIN- 

I Pat. L. T. 738 : 60 I. C. 61 : 22 Cr. L. J. 203. 

-S. 143 (^)—' iyrou^rul''—Fillhtfultr<vfiey 

faking Possession olherzijise than peaceably. 

The word “ wrongful ’’ in S. 145 , cl. ( 4 ) of the C.r. 
Pr. Code doe.s not involve that the dispossessor 
has no legal right to the possession of 
the property, d'he tlistirrction between forcible en¬ 
tries which arc rigiitful and forcible entries which are 
wrongful and this depends on whether the person en¬ 
tering is entitled to use force and not merely on whe¬ 
ther lie has a legal right to possession, ihe words 
“ forcibly and wrongfully " have the same meaning as 
forcible entry witiioutdue wairant of law under the 
English statute. A forcible entry must be wrongful 
unless it is in execution of a legal process. {Marten 
and Pratt, // ) P>AI JIUA r . CH.VNDULAb AMBALAL 

27 Bom. L. R. 1353. 
S. 146 —Order of attachment cannot be zoith- 


drawn unless likelihood of breach of peace has ceased 
or competent Court has dttermintd the rights of the 
parties to the proceedinips. 

Once an order under S. 146 , C-'r. P. Code, lias been 
passed by a Court it can come to an end only if there is 
no longer any likelihood of a breach of the peace in 
regard to the subject-matter of the di>pute. in which 
case the Magistrate can withdraw the order of at¬ 
tachment or if a competent Civil Court has determin¬ 
ed the rights of the parties to the proceedings or tlie 
person entitled to possession of the subject-matter of 
the dispute. An entry in the finally published Record- 
of-rights cannot be regarded as constituting the final 
adjudication of a competent C!ourt within the meaning 
of S. 146 , (l). Cr. P. Code. {Xciobould and Mukerii, 
//.) KUTISWAK MONIXAL JlTENUKA NATH 
Sen. 26 Cr. L. J. 1056 : 87 I. C.975. 

— S. Attachment of property—Subsequent 

decision of Civil Court—Not inter partes —of - 
IVithdrawal of attachment. 

On the 29 th of March J 922 a M.igistrate belore 
whom proceedings under S. 145 of the Cr. P. Code 
liad been instituted ordered attachment of the pro¬ 
perty in dispute consisting of an underground colliery 
and certain huts on the surface. In a suit relating 
to a money claim laid by a third person «againsl some 
members of the second party the Subordinate Judge 
on 24 - 3*1923 decided adversely to rights of the mem¬ 
bers of the second party with regard to the ownership 
of the colliery. Thereupon the first party applied to 
tlie .Magistrate for withdraw'al of the attachment that 
liad been effected on 29 - 3-1922 and for a declaration 
of possession. The Magistrate withdrew the attach¬ 
ment and gave possession to the first party, field, that 
Magistrate had jurisdiction lo pass the order m tjues- 
tion, even though the first party had not been implead¬ 
ed as I>art^‘ to the civil litigation and all the members 
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of the second party had not been made parties to that 
litigation. {Greaves and Pan ton, //.) ASES KuMAR 

MiSRA V. Kissori Mohan Sarkar. 

39 C. L. J. 353 : 25 Cr. L. J. 937 : 81 1. C. 563 : 

A. I. R. 1924 Cal. 812. 

- S. revity of order under — Revision, 

It is impossible to lay down a hard and fast rule 
when the High Court should interfere on the ground 
of brevity of the order passed in a proceeding under 
S 146 . [Ncwhould and Suhrawardy, //,) Kanai 
i\l r. HYDER Ali. 37 Cal. L. J. 127: 73 I. C. 271: 

24 Cr. L. J. 575 : A. I. R. 1923 Cal. 483 (1). 
_S. 146— Evidence of possession on both sides 

equally nnreliable—Order under based on prc' 

sum p/ion of possession arising from the title, if valid 

_ Such presumption when applicaile^Interference by 

f/iah Court—Magistrate directed to act under S. 146 . 

Where in a proceeding under S. 145 , Cr. P. Code, a 
Magistrate found that the evidence of possession on 
both sides was equally unreliable, but declared the 
second party to be in possession relying on the pre¬ 
sumption as to po«session arising from title. Held that 
the order of the Magistrate under S. 145 was bad and 
he was directed to act under S. 146 , Cr. P. Code. 

Where a Magistrate finds the evidence on both sides, 
which in itself is reliable, equally balanced, and he is 
unable to conclude from such evidence which party is 
in possession, then he is entitled to corroborate the evi¬ 
dence of possession given by one side by the presump¬ 
tion as to possession arising from the title which he 
finds in that side. But this principle does not apply 
in a case where the Magistrate finds that the evidence 
of possession on both sides is equally unreliable. 
(Sanderson. C. J. and Chotzner, /.) ASHOY 
KUM-\R BHAi r.ACHARjlA V. BROJESW.AR GHATTAK. 

26 C. W. N. 1000 : 24 Cr. L. J. 141: 
711. C. 363 : A. I. R. 1923 Cal. 303. 
Ss. 146 and 145— Witnesses present not 


examined—‘fr o order can be Passed. 

An order passed under S. 146 was held not to be 
valid and wa.s set aside, where none of the witnesses 
present in Court to give evidence in a proceeding under 
S. 145 was examined. {Walmsley, and Suhrawardy, 

/ / )Sn A N \TH BHAGAT V. kamkishore Mondal 

35 Cal. t. J. 291 : 691. C. 272: 

23 Cr. L. J. 688 : A. I. R. 1922 Cal. 280. 
_ —S. 146— Attachment undo — Custody of Court 

enures for benefit of true oioner. 

\ properly attached under S. 146 of the Code pas¬ 
ses into legal custody, such custody being for the bene¬ 
fit of the true owner. If the true owner was in posses¬ 
sion at the time of attachment bis p()ssession is not 
interrupted. But if a wrongdoer was in possession the 
effect of the attachment is to interrupt hU possession 
and revive tlie po.ssession of the rightful owner. {Mook 
eriee and Panton, JJ.) S.ARAT CHANDRA r. BIBHA- 
B \Tl DEBI. 66 I. C. 433 (2) : 34 C. L. J. 302. 

--S. Attachment of property—Release- 

Inherent power. , 

S. 14 b of the Cr. P. Code is not exclusive and an 

attaching Magistrate has an inherent power to release 
from attachment when the likelihood of the breach of 
the peace has disappeared. {Wilberforce, /.) KHUSHl 

Ka.m Emperor. 

1 Lah. 451 : 59 I. C. 36 : 22 Cr. L. J.4. 

__S. 146— Order without enquiry is u rong. 

Where no evidence was taken, no statements were 
made before Mthe agistrate and he made an ordei 
merely on account of an allegation in the written sta¬ 
tement of a party as to possession held, the order of 
attachment is clearly wrong. (P' enkaiasub^ Rao, Ji) 
PALANI GOUNDAN r». KULANDAIVELU Goundan, 
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73 I. C. 541 : (1922) M, W. N. 484 : 24 Cr. L. J. 429 *. 

A. J. R. 1922 Mad. 437 : 43 M. L. J. 617. 

~S. 146— Order tinder — Proceedings under 
S, 145 necessary. 

There must be a proceeding under S. 145 before 
an order under S. 146 can be passed. {Kotval, 
A. J. C.) NILKANTH V. SURYABHAN 
75 I. C. so : 24 Cr. L. J. 880 : A. I. R. 1923 Nag. 297. 

-- S. 146— Attachment — IVithdrasonl of — J\/agis- 

trate's discretion to deliver possession of the subject of 
dispute to the contesting Parties in fractional shares — 
Exercise of judicial discretion. 

It is open to a Magistrate under the proviso to S. 146 
of the Code to make over possession of the subject 
of dispute, which is in most cases a landed estate, to 
any person that he thinks fit, and when he makes over 
the possession in certain fractional shares to two parties, 
he must exercise a judicial discretion. The Magistrate 
is, however, not bound to make over the possession to 
anybody. There may be cases in which it is sufficient 
for him to make an order withdrawing the attachment 
and leave some party to take possession. Held^ that 
in this case a judicial discretion was exercised by the 
Magistrate. 'ySinipson, A. J. C.) Ali BaHaDUR 
V. Emperor. 26 Cr. L.J. 1629 : 90 I. C. 925 : 

2 0 . W. N. 868 . 

' -S. 146— Attachment of property—Criminal 

Court—Jurisdiction of. 

Under S. 146 of the Code of Criminal Procedure the 
Criminal Court after attaching the property is functus 
officio unless the subsequent event occurs of a compe¬ 
tent court determining the rights of the parties to the 
property or the person entitled thereof* {As/izoorth, 

/. c.) vSurendra BIKRA^f Singh z/. Emperor. 

25 0 C. 242 : 73 I. C, 153 : 24 Cr. L. J. 537 : 

A. I. R 1922 Oudh 300. 
— ' ““S. 146— Scope of — Attachment by itself does 

not justify appointment of receiver. 

The passing of an ad interim order of attachment 
does not by itself justifj* the appointment of a receiver 
unless on a subsequent inquiry the appointment of a 
receiver is found necessary, where the Magistrate is 
unable to decide which party is in possession or decides 
that none of them is in possession. ICanhaiya Lai, J. 

C.) Raza Husain v. M. Husain Mirza. 

25 0. C. 148 : 69 I. C. 268 : 10 0. L. J. 157 : 

23 Cr. L. J. 634 ; A. I. R. 1922 Oudh 256. 

■ —’—Ss. 146 and 145 (4) ( 6 )— Burden of proof 
— Provisions of S, 146 differ from provisions of S> 145 
(6) —Plaintiff going to a Civil Court after attachment 
under S. 146 has to shoza that he has rights in ike 
land and he loas entitled to possejsion. 

Provisions of S. 146 differ from those of S, 145 ( 6 ). 
What the plaintiff has to show to the Court when he 
comes to it after attachment under S. 146 that he 
has rights in the lands attached and that he is entitled 
to possession. Provisions of S. i.-jb differ from those 
of S. 145 ( 6 ). S. 146 ( 6 ) provide that the Magistrate 
shall issue an order declaring a party to be entitled to 
possession of the subject-matter in dispute until evicted 
therefrom in due course of law in case he decides thal 
the party was in possession or should, under the first 
proviso to sub-section 4 , be treated as being in posses¬ 
sion, of the subject-matter in dispute. {Jjawala 
Prasad, A. C- J. and Kultvant Sahay, Jf) HaRA- 
GOBiND Ray?. Keshav Prasad Singh. 

1924 P H. C. C. 297 : 84 I. C. 386 : 

A. I. R. 1925 Pat. 168. 

■ ' —S. 146— Revision — Failure to understand 

Civil Courfs decree. 

Where the Deputy Magistrate attached the property 
in dispute, owing to his not understanding the meaning 

Q. D.—VOL. I—130 ‘ 
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of a Civil Court’s decree relating to the same property, 
his order is irregular and without jurisdiction. (Buck- 
nilfj.) DURGANAND OJHA HIRANAND OJHA. 

25 Cr. L.J. 88 : 76 I. C. 24 : 

A. I E. 1924 Pat. 711 (2). 

■-S. 146— Order of attachment without trying 

to give a final decision is not sound. 

It is not a Magistrate’s busine.ss to speculate 
whether his order under S. 145 will prejudice a future 
decision, perhaps several >ears hence, in a revenue 
proceeding. It is also not sound to check his hand 
because his decision is not final. Although it is true 
that an attachment under S. 146 will as effectually 
prevent a breach of the peace as a decision in favour 
of a party under S. 145 a reasonable effort, varying of 
course with the circumstance of each particular case., 
must be made to decide as to possession before there 
is jurisdiction to attach the subject-matter under 
S. 146 . 10 C. 105 , Ref. {.Maepberson, J.) WaYESAL 
Huge'. Shobkate JOLAHA. 4 Pat. L. T. 441 : 

74 I. C. 258 : 1 Pat. L. R. Cr. 161 : 

^ 24 Cr. L. J. 754 : A. I. R, 1924 Pat. 47. 
”■ ' -S. 146— General remarks about evidence in- 

sufficient. 

The general remark in an order under i>. 146 , Crimi¬ 
nal Procedure Code, that the oral evidence is not relia¬ 
ble without referring to it and without giving any rea¬ 
son, is not a disposal of tlie evidence upon the record; 
it amounts to a refusal to exercise the jurisdiction 
vested in a Magistrate by law and is remediable by the 
High Court in revision. 63 l. C. 152 and 57 I. C. 169 , 
Foil. {JCulwant Sahay, J.) LakHPAT Gope v. 
Emperor. 4 P. L. T. 579 : 

1 Pat. L. R 152 Cr. : 72 I. C. 544 • 

^ 24 Cr. L. J. 432 : A. I. R. 1923 Pat. 588. 

■ —S. 146— One party found to be in possession _ 

IVo attachment can be made. 

Where the first party, a widow and her mortgagee 
are found to be in possession of the disputed garden 
and the second party is not found to be in possession, 
a Magistrate is not entitled to attach the subject of 
dispute merely on the ground that the widow had, in 
her written statement, stated that she was not in pos¬ 
session but the mortgagee was, because the possession 
which she had may be exercised through her mortga'^ee. 
{,Ross, /.) Mr. Mahodra Koer V. Khuban 
Pandav. a. I. R. 1923 Pat. 363. 

Ss. 146 and 145— Dt. .l/agistrate cannot up¬ 
set order of Magistrate. 

An order passed in a proceeding under S. 14 c 
cannot be upset by the Magistrate of a District ; the 
remedy is to move Pligh Court in revision or to go to 
the Civil Court for a decision of the claims of the 
parties. The notice issued by the Deputy Commis¬ 
sioner stating that, unless a civil suit is brought within 
a certain period, the lands would be released from 
attachment and handed over to one of the parties can¬ 
not stand. He would not be able to review his order in 
the above manner. {Adami, J.) Raw KumaR LaL 

Thakur OJHA. 3 Pat. L. T, 648; 

V, T, ^ 68 I. C. 402 : 1922 P. H. C. C. 224 : 

4 U. P. L. R. (Pat.) 52 ; 1 Pat. L. R. Cr. 1 : 

r, ^ 1622 Pat. 554, 

-146 —Inquiry is necessary. 

Before attaching the property, a Magistrate must 
make some enquiry in order to ascertain, if possible 
who was in possession. {Ross, J.) Parsuram Rai 
V. ShivaJatan Upadhaya. 

3 Pat. L. T. 434 : 23 Cr. L. J. 277 • 

66 I. C. 421 : A. I. R. 1922 Pat 544 
—— Ss. 146 and l^b^Remark that evidence is not 
reltable^Rcfttsal to e.xercise lurisdiction-^Revision 
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Where a Magistrate in passing an order under S. 14 ^, 
makes a general remark that the evidence js not 
reliable without referring it or giving reasons, it is not 
a disposal of the evidence upon record but amounts to 
refusal to exercise jurisdiction, liable to revision by 
High Court. An order declaring certain persons to 
be in possession of property in dispute on the happen¬ 
ing of a contingency is not one under S. 146 but under 
■S MS. U-.oala Pras.,d,J.) LACHMI OJHA B RjA 

luWvR (1921) P. H. C. C. 110 : 

22 Cr. L. J. 616 : 63 I. C. 152 : 2 Pat. L, T. 168 
__S. 146—O/'r/t’A' itnii€r—iV/ten to be passed — 

Contents of — Revision. r c 

A Magistrate can pass an order under S. 14 b 01 fhe 

C.ode only when he is unaole. on a consideration of 

the evidence, to come to a definite finding as to the 

possession of either paity and he must give reasons 
for such inability. If not the order is without jurisdic¬ 
tion and liable to be -set aside in revision. 

/V./W. y.) Khedan t m 

61 I. C. 51 ; 2 P. L. T. 16 : 22 Cr. L. J. 323. 

1921 P. H. C. C. 112. 

__S. 146 (1)— Competent Court—Meaning of 

Decision of Revenue Court. ^ . .e ( 

The expression “competent Court in S. 146 (1 / of 
the Cr. P. Code is wide enough to cover a Revenue 
Court and the order of Revenue Court under S. 40 
the U. P. Land Revenue Act declaring the person enti 

tied to the property and putting hint tn 
ordering mutation in the Revenue Records m his fat ou 
is within the section, /■) Kam SRI .. bRl 

KISHAN. 22 A. L. J. 803 : L. R^5 f - 129 
82 I. C. 170 ; 25 C. L. J. 1242 : A. I- R. 1924 All. 777. 

_S Wl^Inclusion of a further portion of the 

pathway without notice to the party affected vitiates 

th^ fiHdi ordi^t^ r* I 

Where the court amended the proceedings which 

related originally only to a portion of a pathway, by 
making them applicable to the whole pathway without 
noticed, the party aftected. ‘ha' “’5 9"“ 

order was not binding on the parly affected ^Greaves 
and Panton. J J .) JANAKI NATH KUNDU I AL^c. 

MONMOHAN UE. ^ ^ ^ ^ ( 2 ) 

- _s. 147— Dispute as to right of worship only 

—A’. 147 and not S. 145 Proper. 

Where the real dispute between the parties was as 
to the right to worship in the temple and not as re¬ 
gards the possession of the temple. 

Held ; that the proper section under which action 
should be taken by the Magistrate to prevent a breacji 
of peace is S. 147 and not S. 145 . 16 M. L. 1. ‘^-7. - ) 
Mad. 237 and ii Mad. 323 ReL on. J;- |* 

Dist. CHrishnan, J .) SlNNASWAMI CHKITI o 

PALANI GOUNDAN. « n t T f 

A. I. R. 1925 Mad. 779 : 26 Cr. L. J. 1067 (1) . 
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_g 147 _ Order under—Breach of the peace 

New parties if can be aiidcd after preliminary order 
Unless there are special circumstances giving rise to 
an apprehension of the breach of the peace ibfre is 
no jurisdiction to make an order under S i47* ^ r. t;. 
Code. Bringing on record new applicants aftei P^^* ^ 
minary order has been passed is undesirable, but it 
is only an irregularity and does not vitiate the pro- 

"ee^dtg:. ipltd.aL A. J. f.) PaRASHRAM^.. 

GOPAb RAM ^ ^ ^ ^ 2^^ 

___S, 147— Easement. 

In respect of dispute as to an easement procedure 
>under S. 147 to be followed. {hotwaJ.A. J. C.) 


64 I. C. 288 • 

22 Cr. I. J. 768 (K.) 

-S. 147 - Order against Guniashta of a pro¬ 
prietor without impie uiing the proprietoi — Legality- 
Revision by High Court. 

The fact that the manager or the gumashta of a 
proprietor and not the proprietor has been made a 
party to the proceedings under S 143 of the Cr. P. 

Code is a mere irregularity and not an illegality so as 
to justify interference by way of revision by the High 
Court. {Hulwant Sahay^ /.) CHHAKABRI Lall 
t/. ISHaR SINGH. 6 P. L. T. 799. 

-S. 147— Final order — What it must contain. 

In the absence of a finding that the right has been 
exercised within the peiiods specified S. 147 the final 
order under S. 147 cannot be maintained. 2 Pat. L. T. 

364 Foil. KKulwant Sahay, /.) SiRKAWAL SlMGH 
V. BHUJA SINGH. 5 Pat. L. T. 457 : 81 I. C, 708 ; 

25 Cr. L. J. 996 : A. I. R. 1924 Pat. 784. 

— Ss. 147 and 144—Ex parte order declaring 
road to belong to respondent — Legality. 

Where a petition was put in under S. 144 , Cr. P. C., 
claiming a right of easement over a road and asking 
for an order under the section on the opposite party 
on the ground a breach of the peace was imminent, 
but the Magistrate went over to the opposite party 
and after some ex parte enquiry passed an order 
declaring the road to belong to the opposite party the 
order is illegal and contrary to S. 147 , Cr. P. Code. 
{A'ulwant Sahay, /.) NaRENDRaNaTH SaRKAU 

V East Indian Railway Co. 5 Pat. L. T. 419 : 

77 I. C. 807 : 2 Pat. L. R. 209 (Cr.) : 

26 Cr. L. J. 455 : A. I. R. 1924 Pat. 717. 

_S. 147— Magistrate's penoer. 

Where the contention on behalf of the petitioners 
is that the order in favour of the opposite party in 
respect of a right to fish in water lying over the occu¬ 
pancy iioldingsof the petitioners is without jurisdic¬ 
tion inasmuch as an order can only be made under 
S. 147 if it appears to the Magistrate that the right 
to the use of land or water exists, but the Magistrate 
himself gave a finding of fact to that effect himself, 
relying on the written statement. Where there is an 
allegation that the right is the sole right of the Pipra 
concern, who have been exercising and enjoying it 
ever since ihe grant of the niokarari right to them by 
the Bettiah Raj '.—Held, although this is not an expli¬ 
cit pleading of an acquisition of the right by adverse 
possession it is sufficient to let in the evidence on 
which that finding has been arrived at. ^Ross, /,) 
BaNDH Rai V. T. B. NORMAN. A. I. R, 1922 P. 214. 

__S. 147— Finding on evidence—Not vitiated 

by Local Inspection. 

W’here in a proceeding under S. 147 a magistrate 
stated that he was satisfied from the evidence stand¬ 
ing by itself that the conclusions he had come to 
were right one and that the conclusions were support¬ 
ed by what he had noticed in his local inspection; 4^4/ 
that an order under S. 147 was rightly passed giving 
a party a right of way limited by the exclusioi« of 
vehicular traffic. A finding as to which party is in 
possession, though unnecessary under S. 147» does riot 
affect materially pioi^eedings ostensibly taken under 
S 147 . ( AV-r/'W/.y ) Muhammad MUSA v.SHYAM 
SUNDER KOERL 1921 P- H- C C 174: 

2 Pat. L, T. 681 : 64 I. C. 131 : 22 Cr. L. J. 739. 

_S, 147_ Direction to appear before another 

Magistrate is illegal. ^ 

AccorcUng to S. 147 , an order dir^ting the oarUM 
to appear before another Magistrate is lUe^l. (/t^a 

Prasad, /.) MlSRl CHOUDHURY NaMSING 

Prasad. ^ * 
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68 I. C. 179 (2) : 22 Cr. L. J. 483. 
-S. 147— Otder under, when to be made. 

A Magistrate cannot pass an order under S. 147 
without coming to a clear finding that the party in 
whose favour the order is made exercised the rights 
in dispute within three months next before the institu¬ 
tion of the inquiry or during the last season or occa¬ 
sion before its institution, if the right is exercisable 
at particular seasons or occasions, {/wal-i Pra¬ 
sad, J.) Mk. Grant v. Padara j h Jha. 

2 P. L. T. 364 ; 61 I. C. 847 : 22 Cr. L. J. 463. 

- - -S. 147 (i)— Right to take religious car in 

procession along Public road is covered by sub-S> (1). 

A right to take a car in procession along a public 
road to a temple is a right of user of land which falls 
within the scope of sub-S. Ci) of S. 147 . {Fawcett 
and Madga7>kar, J J.') BaSAPPA RaCHaPPa BEL- 
KERI—/// re. 27 B. L. R. 1058 : 26 Cr. L. J. 1422 ; 

89 I. C. 846 : A. I. R. 1925 Bom. 536. 

-S. 147 (2) Proviso — /^^on exercise of the right 

for reasons beyond the control of the persons tlai/ning 
the right. 

Where the non-exercise of the right within the 
proper period was due to the circumstances beyond 
the control of the person claiming the right, the 
proviso to S. 147 ( 2 ) cannot apply. {Fawcett and 
Madgavkar, //.) In re BaSAPPA RaCHAPPA BEL- 
KERI. 27 Bom. L. R. 1058 : 89 I. C. 846 ; 

26 Cr. L. J. 1422 : A. I. R. 1925 Bom. 536. 

■S. 147 (2) A (3)— Merely not passing order 
under sub-S. ( 2 ) does not justify order under 
sub-S. ( 3 ), 

The mere fact that the Magistrate cannot pass an 
order in favour of the petitioners under sub-S. ( 2 ) is 
no reason for passing an order in favour of the oppo¬ 
nents, prohibiting the petitioners from any exercise of 
their alleged right. That is an order under sub-S. ( 3 ), 
which he could only pass, if it appears to him that the 
petitioners’ right does not exist. The mere fact that 
they did not exercise the right during the preceding 
year is not sufficient to show that tlie right does not 
exist, and it only prevents the Magistrate from issuing 
an order under sub-S. ( 2 ) supporting the alleged 
right. {Fawcett and Madgavkar, //.) BaSaPPA 
RaCHAPPA BeLKERI : In re. 27 B. L R. 1058 ; 

26 Cr. L. J. 1422 ; 89 I.C. 846 : A.I.R. 1925 Bom. 536. 

■ —S. 147 (2)— Sub'S. ( 2 ) does not empoavei 
Magistrate to issue manaatory injunction. 

The words of Sub-sec. ' 2 ) do not give the Magis¬ 
trate any power of directing one of the parties to do a 
positive act by way of mandatory injunction such as 
demolishing a wall built by him. The power given 
to a Magistrate under that sub section is analogous to 
the power of a Civil Court to grant a temporary in¬ 
junction restraining a person from doing a certain act. 
{Heiobould and Ghose, J J HaZI M.ATI DaSI v. 
HaRI DaSI DaSI. 41 C. 1. J. 568 : 88 I. C. 1041 : 

A. I. R. 1925 Cal 991. 

■ - ■ S, 148— APPltcation for costs — Order without 
notice to other party is illegal. 

An order awarding costs on the application of one 
of the parties without notice to the other party is 
without jurisdiction. {Ayling, J.') PaLaNIANDI 
SERVAI V. SaMMANDI AmMaL. 16 L. W. 613 : 

71 I.C 128: 24 Cr. I. J. 80 : A.I.R. 1923 Mad. 87 (2). 

- ■■•S. Scope. 

Before a Magistrate began to take evidence he 
went to the place in order to see the exact land in 
dispute and the features of the disputed property. He 
restricted his inquiry very closely to those points and 
it did not appear that he directed his inquiry to any 
matter which could be '^proved by oral evidence. No 
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evidence was taken at the local enquiry and all that 
was done was to inspect the locality, make a note of 
what the disputed area was and prepare a plan. 
Every thing was placed on the record. Held, in 
holding a local inspection of this sort the Deputy 
Magistrate did not in any way act outside the jurisdic¬ 
tion vested in him bylaw. {Coutts and Das, /J.) 

' LaCHMI NaRAIN v. MHKHORANt MaRWARI. 

A. I. R. 1923 Pat. 31. 

- Ss. 148 and 145— Direction to survey and 

report respecting land in dispute under S. 145 — Is not 
a local iiujui/y but a ministerial act. 

The direction was merely “ to survey the disputed 
lands and report within 15 days.” All that the person 
had to do was to ascertain from the parties what 
lands were in dispute and then to survey the lands 
pointed out and to draw up a map and report 
what he had done. This was a ministerial act, 
whether the duty of survey was entiusted to a pleader 
commissioner or to an aniin makes no difference ; 
stress cannot be laid on the fact that the person selec¬ 
ted to do the w’ork bore the title of pleader commis¬ 
sioner. It cannot be held that the survey of the 
lands, after enquiry- from all the parties as to what 
land was in dispute amounted to a “ local inquiry ” 
within the meaning of S. 148 . It was a mere minis¬ 
terial act. {Adami and Ross, J/.) CHULAI MaHTO 
V. SURENDRA NaTH. 1 Pat. 76 : 3 Pat. L. T. 17 : 

65 I. C. 616 : 23 Cr. L. J. 162 : 
A. I. R. 1922 Pat. 224 (2). 

Ss. 148 and local inspections——Oourt 

must make a note for what he saw and place it on 
record. 

Section 148 clearly provides for local inspection 
whenever such enquiry is deemed necessary for the 
purposes of Chapter XTI of the Code. Such enquiry 
can be made either by any Magistrate subordinate to 
the Magistrate before whom the case is pending or 
by that Magistrate himself. Although as a rule it is 
better to have such an investigation made by some 
other person, there is nothing in law to prevent the 
presiding Magistrate from making the investigation 
himself provided he records what he saw and does not 
set upon hearsay evidence. It is a salutary principle 
of law that the finding of a Court must be based 
upon evidence duly recorded by it and not upon the 
impression formed by the Judge on a local inspection 
of the locality. He can in order to elucidate the 
evidence make a local inspection and the object of a 
local enquiry would be only with a view to under¬ 
stand the evidence actually adduced in the case. 
Moreover it is absolutely necessary that if a Magis¬ 
trate makes a local enquiry he must make a note of 
what he saw and must place it on the record so that 
the parties may be in a position to know what im¬ 
pression the Magistrate had got by ihe local enquiry. 

1,5 C. L. J. 267 Foil. {Kulwant Sahay, J.) ABDUL 
Hamid v. Hasan Raza. 4 Pat. X. T. 297 : 

1 Pat. L. R. (Cr.) 195 : 24 Cr. Z. J. 487 ! 

'^2 1. 9:951 : A. I. K. 1923 Pat. 366. 

Ss. 148 and 145— Order for costs must giz'e 

details. 

In awarding costs in proceedings under S. 145 , the 
Magistrate did not mention how the sum of Ks. 100 
awarded as costs was computed or that he had made 
any enquiry as to what the actual pleader’s fees and 
the costs of the witnesses were, Held such an order 
is without jurisdiction and must beset aside, i P.L.T. 
369 , Foil. {Adami, J.) HiPA MaHTON v. RaJ- 
KUMAR MaHTON. 3 Pat. I. T. 484 : 

68 . I. C. 44 : 1 Pat. 1. R. Cr. 15 : 

23 Cr. L. J. 608 : A. I. R. 1922 Pat. 564, 
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-_S. 148 _ Local Inspcctiofi^Cannot Uxkc the 

place o{ U'^'dl evidence. 

rnt: oDjeci ot local inspection is to understand and 
appieciate ihe topograpny ot the land in dispute in 
OiQcr to aid tiieAlagistiaie in appreciaung the evidence 
oltered in coui't ; but the local inspection cannot take 
the place ot legal evidence, inucli less the result theie- 
ot can be u..ed as a basis toi the decision (01 i, C. 712 
loll.; \.Jioata I’rasad. J.) Ml. KaM RaIAN KUAK 
I akakH n.\TH. a. 1. It. Pat. 249. 

_S. i‘l» -inquiry prior to taking evidence is not 

necessary. K^Jioaia i’rasad-, J.) RAM bAHAl blNGH 
UWAKKA bUNC.H. 1 fat. L. T. .itia : bi X. C. 7: 

22 or. L. J. 424. 

__ fcis. l^iS C3) aud 14o — Costs ordered — Court 

ha-' no discretion aitenourds to re/use to recover tt. 

Where a Aiagistratc or his predecessor has ordered 
the costs to be lecovered, he has alierwards no discre¬ 
tion to reluse to recover eOsls on the ground ot long 
delay, liiiiuauon being six years or any other ground, 
l lie alagisirale having excused one ot the persons 
trom payment ot costs it will be open to the opponent 
in applying lor disiiess wairanis to exempt hiintrom 
the list ot persons Irom whom the costs are to be re- 
eovered. I he use ot the word •' may in lus discretion 
m section 36 O cannot oe used tor the purpose of iiuer* 
preung me words may be recovered in section 14 b. 
Ihe utcetion in section 3 ^^^ only reters to cases where 
there has been a conviction and sentence and the sen¬ 
tence directs that in delault of payment of fine the 
ollender Shall be imprisoned. 

DRA KRISHNA '.'. UAbKUxMAK. Pat o?’ 

71 X. Ki. 2 a 4 : 24 Ur. L. J. i 2 b : A. 1. R. 1^23 Pat. 07. 

_ j Ixjjj —Section does not empoioer police 


CE, P. C0DE(V OF 1898), S. 164. 

evidence. View of Shah^ /. in 52 I. C. 465 , Diss. from. 

\Spetuer and Kutnarasatny SastriyJJ,) TaNGUDY- 

POLLE PEDDA OLIGADU, In re. 46 M. 230 : 

14 L. W. 642 : (1921) M. W. K. 779 : 
30 M. I. T. 107 : 69 I. 0. 264 : 23 Cr. L. J 680 : 

A. I. E. 1922 Mad. 40 : 42 M.L. J. 37. 

__S. 154— First information—Statement of 

witness during investigation ts not one—First in¬ 
formation report is useful for contradiction or 
corroboration only. 

A statement made by a witness during investigation 
after the police-oHicer has actually arrived on the scene 
and himself seen what has happened, is not first in¬ 
formation. The first information report is not a sub¬ 
stantive piece of evidence ; it can be used merely by 
way of corroboration or as a contradiction and not any 
further. i^Sulaiman, J.) CHITTAR SlNGH v. EM¬ 
PEROR 47 All. 280'23 A. L. J. 14: 86 I. 0. 680 j 

26 Cr. L. J. 664 : A. I. E. 192d All. 303. 

-—S. 154 — Admission of guilt is tiol first iu' 


formation. 

A statement made by the accused implicating him¬ 
self and others cannot be called ‘ first information 
report ’ so far as he is concerned. (JVahh^ /.) SUBE- 
DAR £-. EMPEROR. I*- R- 4 A. Cr. 210 ; 

A. I. E. 1924 All. 207. 

_Ss. 154 and V12—Evidence—List of stolen 

property handed aver to police during investigation is 
not admissible but first information is admissible to 
corroborate the informant when challenged^Map 
prepared by police officer on information is not admis¬ 
sible—Cr. F. Code. Ss. 172 and 154 . 

list of stolen property handed to a Police-officer 
in the course of investigation is not admissible in evi¬ 
dence and should not be placed before the Jury. The 
admission of such a list however would not of itself 
vitiate the trial unless it is shown that the accused 
have been prejudiced by such admission. Where the 
names of certain persons are sent to the Police as be- 
ing til 6 names of those who are suspected of being con* 
cerned in the commission of an offence and the evi¬ 
dence of the person who supplied these names to the 
Police is challenged in Court, the list of names supplied 
by him is adml'^ible in evidence to corroborate his 
statement. A map which contains upon It certain 
things which must have been supplied to the Police 
Officer by '^ome person should not be admitted unless 
there had been the evidence of the person as to what 
he said to the officer and the evidence of the Police 
Officer as to what the person told him. 

Panton. If.) KaILA v. EMPEROR. 85 I. C. 723: 

26 Cr. L. J. 579 : A. I. E. 1925 Cal. 959. 

_Ss. 154 to 176— proestigation under Ch. XIV 

— Information to Officer in charge of Police Station is 

essential before starting investigation. ^ ^ 

before tliere should be an investigation under 
Chau XIV there must be an information given to an 

omccr in charge- of a Police station and reduced to 

svriting by liiin. {iVexobculd ami 

OAKGHAtr-.KMPEROR. ^ j, j,. 

__ 154 — inform liion report—Prosecu- 

iion if bound by. . . _ 

The prosecution is bound to produce in court the 

, First Information report made to the jwhee, b“‘ “ “ 

not l>ound to refrain from leading evidence <ba‘ '"e 

' ™port is not accurate. To hold that the prosecrt.on 

is hound by it is to recognize the recording oftteer to 

possessing an autltority which he does not have. 

at the c,oue, ou. »e.v I 2f'cr^t''^i.'465 C. 817: A. I. B. 1924 tah. 591. 


o//uer lo p,us any ordff/u’Itbes. c: 

7*er ^nUuman. J l o hold that ;>ndc b. My -r 
police oincer cah pass any oral order he th^s desir 
ible would be to hold that his word is law. it his 
powers" ere to be so wide, it-.vould he unnecessary for 
ine Magistrate o. the police to take any 
measures m a.lvance, it would be quite “ 

send down a Mib inspector lo the scene and et mm 

pass all sorts ot sweeping orders. 
will email covinction. ^uch a method. 
would depiive the persons concerned oi all oppo tuiuty 

To": : e^‘lo nignc-raiitnorities, and ‘‘-V -ou d a« 
,o submit to such orders at the peril ot P 
Such wide powers vested in a police-otticer would 
mtei tere unreasonably with the ordinary liber y o 
private citizeus and could not have bee,, coi.templa ed 

W be within the scope ot b. iqy- ,GHb(NArH 

.Sniu,man- J.) KiNb-EiMnbRUK - 

VkN.UK 205 : I. c. 823 : 

Vct. L J. 599: A.I.K. 1926 All. 166. 

-- '^liiterpose ' connotes the idea of 

-- 47 Aif.^ 2 ^ 6 : 86 I.C..3:^20 0 ..!.^^^^^^ 

__Ss. 150, 164 and Z^^-Frct,m,nary 

Confes-uon to 

l^oUc^j under S* IS9 » __ 
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police investisatiofi — Signature — Effect. 

Statement made in cour.'?e of a police investigation 
merely because they happen to be signed contrary to 
the provisions of S. 162 , Cr. P. Code, do not thereby 
become admissible under S. 154 . {Odgers and IValface 
JJf) M. P Kara YANA MeNON, In re. 

25 Cr. L. J. 401 : 77 I. C. 481 : 

A. I. R. 1925 Mad. 106. 

Ss. 154 and 162— First ifif,>rmation 7’ague 
—Police making i/iquiry—Statements made to police 
duri?ig this enquiry not first infonnation. 

Circumstances may arise in which information given 
to the police is of such a vague and indefinite character 
that it cannot be treated as coming under S. 154 so as 
to make it incumbent upon the officer in charge of the 
Police station to start an investigation, and he may 
reasonably require more direct information before do¬ 
ing so and such further information given to him in 
such circumstance® might not come under the provi¬ 
sions of S. 162 . The information referred to in 
S. 154 appears to be something in the nature of a com¬ 
plaint or accusation, or at least informa.ion of a ciime 
given with the object of putting the police in motion 
in order to investigate, as distinguished from informa 
tion obtained by the police when actively investigating 
a crime. The information referred to in S. 154 may 
come from more than one source and more than one 
.such information may be recorded at or about the 
same time, but once the police have taken active 
.steps to investigate, any written statements taken by 
them cannot be admissible as evidence as they would 
come ^Yithin S. 162 . (Miller, C. J. a?id Mullick, J.') 
Gansa Oraon V. Emperor. 2 Pat. 517 • 

4 P. L. T. 462 : 1 Pat. L. R. 178 (Cr.) : 73 I. C. 56l : 

24 Cr. L. J. 641 : A. I. R. 1923 Pat. 550. 

— S. 164— First information—Statement made 
to police. 

A statement casually made to a Sub-Inspector of 
Police is not first information and cannot be relied on 
as such. {Coittts and Dass.//.) DaSRATH SiNGH 

?•. Emperor. 1 Pat. L. R. 192 (Cr.) : 67 I. C. 602 : 

23 Cr. L. J. 406: A. I R. 1923 Pat. 158. 

-S. 164— First informant — Failure to Prodttce 

as toitness is bad—Penal Code. S. 302 . 

The failure to record the stat ement of the first in¬ 
formant and his non production before the Sessions 
Judge has the serious consequence of depriving the 
accused of the right of cross-examination which will 
make the case of the prosecution suspicious. The 
recording of the statement of the second informant 
does not make him the first informant. (^Coutts afid 

Foss, //.) Chandrikha Ram v. Emperor. 

1 Pat. 401 : 3 Pat. L. T. 771 : 1923 P. H. C. C. 26 • 

71 I. C. 363 : 1 Pat. L. R. Cr, 77 : 24 Cr. t. J. 129 : 

A. I. R. 1922 Pat, 536. 
-Ss. 154 and 161— Statement of witnesses re¬ 
corded in course of investigation is not “ info*-mation ” 
given to Police. 

A statement by a witness to the police-officer, in the 
course of an investigation under Ch. 14 of the Cr. P. 
Code and recorded under S. 161 , Cr. P. Code is not 
information given to the Police under S. 154 anu 
therefore, even if it is false, the witness is r.ot liable 
to be prosecuted under Penal Code, S. 182 : Rat. Un. 
Cr. C. 124 Ref. (Maung Ba, J SuLTAN v. 
WeLLBOURN. 90 I. C. 316 : 26 Cr. L. J. 32 : 

A. I. R. 1925 Rang. 364. 

— S. 157—Changes. 

(1) When the off icer-in charge wishes to depute 
the nvest gat on to another, that other mvst not be 
below the rank prescr bed by the Local Government. 

(2) The investigating officer need not necessarily 
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take meas’^res to arrest the offender as before but 
may use h’s d'serefion—Ed. 

-S. 157 and 159— First class Magistrate ea?i 

depute Sub-Deputy Magistrate to hold a preliviinary 
emjfiiry—Latter can afo record statement by vitnC'<: 
in Police investigation. 

Where the case come.s before a First Class Magistrate, 
under the provisions of Ss. 137 and 159 of the Cr. 
P. Code he can depute a Sub-Deputy Magistrate to 
hold an investigation or a preliminary inquiry. The 
latter can also under the provisions of S. 164 . Sub- 
.sec. (i) record a statement of a witness made before 
him in the cou*sc of the police investigation and 
therefore this is admissible as a statement made in 
the course of an investigation. (^Sanderson, C. J. and 
Chofzncr, f.) HARENDRA NaTH SaHA r-. EMPEROR. 

40 C. L. J. 313 : 26 Cr. L J 307 : 84 I. C. 451 : 

A. I. R. 1925 Cal. 161. 

-S. 159— Fii^/it of private citizen to arrest — 

Extent of. 

Where certain villager*, bona fide believed that cer¬ 
tain armed police constables who had come at midnight 
without their unifoims. were dacoits and consequently 
arrested and confined them till the arrival of the police 
from a neighbouring locality. Held that the villagers 
were entitled to arrest and had committed no offence. 
(Mookerjee, /.) KiSHEN LaL v. EmpeROR. 

22 A. L. J. 501 : L. R. 5 A. 177 (Cr.): 
26 Cr. I. J. 601 : 85 I. C. 245 ; A. I. R. 1924 All. 645. 

-S. 161—“ Any person ” refers to 'witness and 

not to accused. 

The expre.ssion “ any person ” in S. 161 refers to a 
witness and not to the pp-r.son who is accused of the 
offence. {Fupchand Bilaram. A. J, C.') UMER 

DuREZ munshi V. Emperor. 

86 I. C. 410 : 26 Cr. L. J. 778 : 

A. I. R. 1925 Sind 237. 
-S. 161— Inquiry under — Incriminating state¬ 
ment by accused is inadmissible—Evidence Act, S. 25 . 

Any incriminating state?nenf made by an accused per¬ 
son at an inquiry held under S. i 6 r. Cr, P. Code would 
be excluded at the trial under S. 25 of the Evidence 
Act, as having been made to a PoHce-ofiicer, and as 
such of no material use at the trial. {Rupchand Bila¬ 
ram. A./.C,) Umer Durez Munshi v. Emperor. 

26 Cr. L. J. 778 : 86 I. C. 410 : 

A. I. R. 1925 Sind 237. 

-S. 162—Changes. 

(1) Cl. (1) has been redrafted and prov des that 
ne’ther the statement not a record thereof can be 
used in evidence except to centred ct the w tness. 

(2) The accused is now, as a matter of r ght, en¬ 
titled to get cop’es of the statement recorded. 

-S. 162— Statement to police—Evidentiary 

Value. 

A statement to the police by a witness is inadmissi¬ 
ble in evidence for any purpose against 5he accused. 
But it is admissible in evidence to contradict the sworn 
testimony of the witness. When the person who 
made the previous statement is examined in Court, 
that .statement can be used as provided for in the 
Indian Evidence Act to ccntradict and sometimes to 
corroborate the witness ; but is not substantive evi¬ 
dence by itself, and a conviction cannot be based 
upon it. ^Ry'oes. J.') ShIAM SUNDfcR v. EMPEROR. 

A. I. R. 1923 All. 469. 

(But see the section as amended.) 

-S. 162— Evidence as to what the complainant 

stated to the investigating officer 

Under section 162 of the Cr. P. Code the evidence 
as to what the complainant stated to the investigating 
officer and her pointing out the places w here she was 
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laken is inadmissible in e\idem'e. (,A^cwbou/d 
nttd /./. ) KAKAMAT MANDAI. v. KlNG- 

Kmpkror. 42 C. L. J. 524. 

-S. 162- Siott-rneiU ./ Investigaiiug Officer — 

Maps prepared hy Police ofjicer containing statements 
of witnesses to the Police officer — Admissibility. 

Section 162 of the C'^ Pr. Code is clear enough to 
exclude any statemeiU made by any person and there¬ 
fore a statement bv the Investigating Officer that he 
examined witnesses for the defence in the course of 
the inve>tigali<ni is not admissible. A map prepared 
liy the Police-officer and whit h contained statements 
of witnesses is also inadmissible in evidence, as these 
slatenjonts were not of the Police-officer from his 
personal knowledge but from what he heard from other 
people. (Snhrawardy and Panton. JJ^ BHAGI* 
RATH ( HOUUHURY f . KmPEROR. 30 C. W. N. 142. 
-S. 162— f.tstof stolen property — Admtssibi- 

Itty. 

A list of stolen property given to the police during 
the course of the investigation is not admissible in 
evidence. So also a map prepared by the police con- ! 
raining information given to them during the investi¬ 
gation. {(f reaves and Panton. P/.) KaLI.A r*. EM-, 

pkkok ?6 Cr. L. J. 79 : 86 I. C. 723 : 

A. I, R. 1925 Cal. 959. 

-—s. IQ2—Statements made to an investigating 
Snb-fnspector arc inadmissible. 

Statements made to the Investigating Sub-Inspector 
in the course of an investigation are inadmissible in 
evidence under section 162 of the Code of Criminal 
Procedure. (^Sandersons C. J. and Chotzner^ J 

Harendra Nath Saha v. Kmprror. 

40 C. L. J. 313 ; 26 Cr. L. J. 307 : 84 I. C. 451 : 

A. I. R. 1925 Cal. 161. 

__S. \^2~-Statcments made to Police—When to 

be used. 

A statement made to a police officer could only be 
made evidence when used for the purpose of cross- 
examining the person who made it ; scope of section 
considered. {^Shadi LaP C. J. and Pforde, y.) 

Mahomed v. Emperor. 

89 I. C. 252 : 26 Cr. L. J. 1308 (Lah.). 

_S 162—Slalements made in Police investiga¬ 
tion are not admissible for corroborating evidence before 
committing Magistrate--'Evidence Acts S. 157- 

Statements made by the witnesses to the police 
during the investigation are not admissible for purpose 
of corroborating their depositions before the cornmit- 
ting Magistrate. iShadi LaP C. J. and Aafar Alu Y-) 
Rakha V. Crown. 6 Lah. 171: 

26 Punj. L. R. 304 ; A. I. R. 1925 Lah. 399. 

-S. 162 —Using police diaries against arcused 

is improper. . . . 

It is improper of the Court to use Police diaries 

against the accused. {^Scoit'Smiths J.') 

Emperor. 84 I. C. 436 : 26 Cr. L. J. 292: 

A. I. R. 1925 Lah. 295 (2). 

__S. 162 —Stage at which an accused is entitled 

to copies of statements made by prosecution witnesses to 
the Police in the lonrse of investigation. 

Under Sec. 162 of the Cr. P. Code the stage at which 
an accused person is entitled to a,sk for copies of state¬ 
ments made by the prosecution witness to the Police 
in the course of the investigation, is the stage when 
the witness had made a statement which lays him open 
to contradiction by his former statement to the Police. 
Consequently, the accused is not entitled to copies 
before cross-examination is opened at all. \Krishnan 
and Wallace. JJ.) In re PERAMASAMI RaYUDU. 

22 L. W. 784. 


CR. P. CODE (V OF 1898), S. 162. 

- S. 162 —Oral statements in Poliee iiwestiga- 

tion are admissible subject to Evidence Act, 

The application of the new S. 162 is confined as 
that of the old one was, to the written record ; the 
new -^eclicn was designed to confer on an accused 
person legal right, which the old section did not give 
of having a copy of such written statement for the 
purpose of using it to contradict the witness and as 
regards proof and use of oral statements, the law is 
unaltered and is as it was before. Ail oral statements 
which were previously admissible, under the Evidence 
Act, Ihe use of which was not prohibited by the 
Criminal Procedure Code, are still admissible and may 
be used. (.Wallace and Madhavan A^air, JJ.) 

G. venkatasubbiah V. Emperor. 

21 L. wr. 190 : (1925) M. W. N. 68 • 

86 1 C. 209 : 26 Cr- L. J. 721 • 

A I. R. 1925 Mad. 679 : 48 M. L. J I 95 . 

-S. 162 —Section does not repeal Evidence Act. 

S. 27 . 

The amended S. 162 does not exclude from evidence 
the fact that the accused made a statement to the 
Police that the weapon with which the crime had 
been committed was concealed in a prickly pear bush. 
The section both before and after amendment, is 
directed against the admission, at the instance of the 
prosecution, of Police diaries and other records prepar¬ 
ed or copied from the diaries of investigating officers. 
The provisions of the Evidence Act are quite indepen¬ 
dent of the sections in the Cr. P, Code and cannot be 
treated as impliedly repealed in consequence of the 
amendment of the Code of Criminal Procedure. 
(Spencer. Offg. C. J. and Reilly. /.) SeMALAI 
GOUNDAN, In re. 21 L. W. 199 : 

86 I C. 664 : 26 Cr. L. J. 840 : 

A. I. R. 1925 Mad. 674 (2). 

-S. 162 — As amended by the Act of 1923 — 

Statement to the investigating officer by the accused 
before arrest — Admissibility. 

The statement made by an accused to the investi¬ 
gating officer before his arrest is not admissible. 
(Kotval. A. J. C.) SHEOSATYANARAYAN LaL v. 
EMPEROR. 8 N. L. J. 217. 

-^S. 162 —As amended by Act XVIII of 1923 — 

Statements of 'witnesses recorded by ihe investigating 
police-officer in his diary. 

A statement made by any person to a police-officer in 
the course of an investigation cannot be used as evi- 
I dence except for the purpose of contradicting him, in 
certain limited circumstances under S. 162 of Cr. 
P. Code as recently amended. It is not per¬ 
missible to use the recorded statement as a whole to 
show that the witness did not say something to the 
police-officer only a part of such statement can be 
used. (Bncknill and Maepherson. //.) BaDRI 

Chaudhry V. Emperor. 6 Pat. L. T. 620. 

- S. 162 —Police diaries cannot be used for or 

against the accused even with accused's consent.. 

Consent or desire of accused cannot legalise the 
procedure of using police diaries as evidence in the 
case either for or against the accused. (Wasir Hasan. 

A, J. C.) Manna Lal v. Emperor. 

27 0. C. 40 : 25 Cr. L. J. 49 : 75 I. C. 758 : 
A. I. R. 1925 Oudh 1: 4 Pat. 204: 

A. I. B. 1925 Pat. 450. 
■ -■ —S. 162 —Witness making statement in Court 
can be asked whether he had tmide that statement to 
the Police. 

The provisions of S. 162 do not prevent the prose¬ 
cution, after a witness has made a statement, from 
taking him simply whether he made that statement to 
she police, or when a witness has made a statement 
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in his evidence, from asking the Police-otiicer whether 
in fact the witnes.s had made that statement to him. 
{Adanii and Buckuill, JJ.') GuHl Ml.AN v. Empf.- 
ROR. 4 Pat. 204 : A. I. R. 1925 Pat. 450. 

-S. 162 —Staiemetit made to the Police—Proof 

of—Duly prcrt’ed—Meaning of. 

Under S. 162 , Cr. P. Code as substituted by the 
Amendment Act of 1923 it i.s not now permissible for 
statements made to the police whether oral or written, 
to be put in evidence, in order to corroborate a prose¬ 
cution witness -or to contradict a defence witness. 
Under the terms <)f the Section a police statement can 
be used only for one purpose and that is by the accus 
ed to contradict a prosecution witness in the manner 
provided by S. 145 of the Evidence Act. The expres¬ 
sion “ it duly proved ” in S. 162 of the Cr. P. Code 
clearly shows that the record of the statements cannot 
be admitted in evidence straightway but that the 
ofhcer before whom the statements were nra<lc should 
ordinarily be examined as to any alleged statement or 
omitted statement that is relied upon by the accii.sed 
for the purpose of contradicting the witness; and the 
provisions of S. 67 of the Evidence Act apply to this 
case as well as to any other similar case. (^Shali, 
A. C. /. and Fawcett. J .') Empkror v. Vn HU. 

26 Bom. L. R. 965 : 26 Cr. L. J. 223 . 

A. r. R. 1924 Bom. 510. 

-S. 162 —Statement a of “vitnef'Cs—/.ate record 

hy Police. 

Whatever reasons might be giveit by the police to 
record late the statement of the principal witnesses 
for the prosecution, the defence is entitleil to ask that 
the evidence of those witnesses should be discarded 
inasmuch as there was sufficient time and opportunity 
for their being tutored. {_Jwala Prasad and Courts, 
J J.') Emperor v punit Ch.ain. 

3 Pat. L. T. 413 : 67 I. C. 581 : 1922 P. H. C. C. 218 ; 

4 U. P. L. R. (Pat ') 53 r 23 Cr. L. J. 421 : 

A. I. R. 1922 Pat. 348. 

-S. \Q2-^Statement hy a witness admissible. 

The police-officer can under certain circumstances 
depose to what a witness deposed but the statement 
written by the Police-officer is not admissible in evi¬ 
dence. (^Coutts and Poss., JJf) LACHIMI I.AI. 

Emperor. 3 Pat L. T. 398 : 65 I. C. 1002 : 

23 Cr. L. J. 218 : 1922 P. H- C. C. 159 : 

A I. R. 1922 Pat. 40. 

fNo longer good law.] 

-S. 162 —Statements to Police—Oral ez'idence 

of such statements^ if excluded. 

Oral evidence of statements made to the Police, 
whether taken down \n writing or not is not excluded 
by S. 162 of the Code as that section does not over¬ 
ride the provisions of the Evidence Act as to oral evi¬ 
dence of such statements to corroborate the evidence 
of a witness. {Miller. C. J. and Adamiy J.') BaL- 
DEO KOERi V. Emperor. 2 Pat. L. T. 566 = 

61 I. C. 786 : 6 P. L. J. 241 : 22 Cr. L. J. 433. 
— ■——S. 162 —Diaries received after written state¬ 
ment by Police as to absetue of statement recorded un¬ 
der S. 162 —Accused is not entitled to call or see the 
diaries. 

The Magistrate called for the diary after receiving a 
written statement from the Police that there was no 
statement recorded under S. 162 , Cr. P. Code, /leldy 
that if the diary was one of the kind described in S.i 72 
neither the accused nor his agent were entitled to call 
for them or to see them unless and until they were 
used by the Police or by the Court for the purposes 
described in the section. {Foster^ J.') Rabindra 
Nath Singh v. Emperor. 84 i. c. 441: 

26 Cr. L. J. 297 : A. I. R. 1925 Pat. 339. 
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-S. 162 —Identification of accused—cVccessiiy 

for—First information — Police-officer refreshing me¬ 
mory. 

The charge against the petitioners was that they 
formed an unlawful assembly and had entered the 
field of occurrence where the complainant’s party were 
getting their paddy seedlings uprooted. There was no 
allegation of any a-5sault at all against the petitioners. 
The story was that the defence party had assembled 
some Pathans from Kotlu to help theni in their attempt 
to lake possession of the land and two of the petitioners 
were alleged to have been two of these Pathans. As 
a matter of fact one of them was not a i’athan. In 
the first information given in the case the names of the 
two petitioners were not mentioned. The witnesses 
e.xamined gave ambiguous or evasive answers when 
questioned whether they had named these two peti¬ 
tioners to the police as having been present. 'I'he police 
Sub-Inspector was asked whether llu* witnesses had 
named the two petitioners to him and said that he 
could not remember. When asked lo refresh his 
memory from the diaries he lefused to do so, and the 
Magistrate did not compel him to look into those dia¬ 
ries for the purpose of answering the question as he 
ought to have done. Held, that ihc evidence of identi¬ 
fication of the two petitioners uas al)>-olutely unsatis¬ 
factory and the case should be sent back for rehearing. 
{Adami. J ) SVED SUbTAN HUSAIN 7'. liMPEROR. 

2 Pat. L. R. 202 (Cr.) : A. I. R. 1924 Pat. 829. 

-S. 162 —Overrides S. 27 of the Evidence Act-^ 

F.vidence Acty S. 27 . 

S. 162 of the Cr. P. Code, in its present form, over¬ 
rides S. 27 of the Evidence Act. In determining whe¬ 
ther the guilt of the accused has been proved it is ne- 
ces.sary to ignore entirely all evidence which is held to 
be inadmissible under S. 162 , Cr. P. Code. Conviction 
on the ground that the stolen property was discovered 
in consequence of a statement made by the accused 
lo a Police-officer is bad. {Baguley, /.) Bawa Raw- 

THAH t*. Emperor. 3 Bur. i. j. 245 : 

26 Cr. L. J. 321 : 84 I. C. 546 : 
A. I. R. 1925 Rang. 101. 

-- ■ S. “Statement—Oral e~‘idence if allowed. 

Statement made to Police-officer during an investi¬ 
gation need not be reduced to writing and ora! evi¬ 
dence regarding the same is admissible. {Kennedy, /. 
C. and Aston, A. J. C.) PiTHUMAL v. EMPEROR. 

88 I. C. 449 : 26 Cr. L. J. 1137. 

-S- 162 —Statements recorded by Police-officer 

during investigation are not acimissible at the trial. 

Statements recorded by a Police-officer under S. 162 , 
cl. (i) are inadmissible in evidence at the trial of the 
offence under investigation at ihc time when those 
statements were made. {Kincaid^ J. C. and Aston, 

A, J. c.) Bahadur v. Emperor. 

A. I. R. 1925 Sind 280. 

- S. 162— Section does not relate to statements 

of accused made at police isivestigation. 

The statement of any person in S 162 refers to the 
statement of any person examined as a witness and not 
to the statement of any accused person in respect of 
whom the investigation is being lield. {Kennedy, J. 
C. and Fupchand Bilaram, A. y. C.) ADHO v. EM¬ 
PEROR. 26 Cr. L. J. 897 : 86 I. C. 961 : 

A. I. R. 1925 Sind 257. 

-— S. 162 —Section does not apply to statement of 

accused person. 

The words “ statement of any person ” in S. 162 , 
Cr. P. Code refer to the statement of any witness in 
the course of a Police investigation, and not to the 
statement of an accused person in respect of whom 
such investigation is held. Such parts of a confes- 
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witness had been examined, the previous statements 
made by the accused not only before the committing 
magistrate, but prior to the commencement of the 
proceedings in the Magistrate’s Court when they were 
examir.ed under S. 164 of the Code. J/c/d, that the 
trial Court was certainly contravening the provisions 
of S. 286 of the Cr. P. Code. Although under S. 342 
of the same Code the power given to the Court to 
ZJ/ir prooi la cssenn.u. , examine an accused person is one which may be exer- 

There no presumption as to the genuineness of the 1 cised at any stage of the trial in the discretion of the 

... . ..I .K.. ■ Court, the provision must not be regarded as in any 

way supei-seding the clear directions contained in 
S. 286 as to the manner in which a trial at Sessions 
I should be commenced. ^Piggott and JJ.) 

MT. SUKHIA EMPEROK. 20 A. L J.669 : 


-R P. CODE'V OF 1898 ; S 1G2 

-ioiiul >tattTnent as lead to discovery ul incriminating 
fact- as al'O made to the Police by an ac¬ 

cused person whicli are not of an incriminating nature 
are admissible. {Rupchumi Bilaram. A. f 
DlJREZ MUNSHl E.MPEKOR. I- ' 

26 Cr. L J. 778 ; A. 1. R. 1925 Smd 33i. 

_ S. 162 {\) — l'ung statements in police diaries 

— Due proof is essenfiai. 


statfmenf> of witnesses entered in the police diaries, 
and unless they are duly proved the evidence given in 
Court cannot be contradicted bv tliem. {Afartinea// 
and CampbelL JJA EABH SINGH (. RO\\ N. 

6 Lah. 9A - 88 I. C. 513 : A. I. R. 1925 Lah. 33 1 . 

--E. 164—Changes. 


(1) 3rd Class Mag strates and 2nd Class Magis¬ 
trates not speci ally empowered hy the Local Govt, 
cannot now record confessions 

(2) Mag strate must before recording the con 
feesion warn the accused that he is not bound to 
make the confession. 

_S. 1G4_ Duty of Maszislrate—Question -lohcn 


--.669. 

73 I. C. 497 : L. R. 3 A. 101 Cr. • 

24 Cr, L. J. 609 : A. I. R. 1922 A. 266’. 
S. 164 —Powers of Magiscrate—•Territorial 


i urisdiction. 

In recording a confession under S. 164 , a Magistrate 
does not perform an act but exercises his power and 
this power of a Magistrate is limited to the district in 
which be is appointed. Quaere :—Whether he can 
exercise it outside British India. {.Walsh and Ryves, 

J y.) Nahar Singh v. Emperor. 19 A. L. J. 355 : 

3 U. P. L. R. (All.) 66 : 62 1. C. 583 : 
L.R. 2 A. (Cr.) 33 : 22 Cr. L. J. 567. 

-—Ss. 164 and 337 — Tender of pardon is to be 

made in inquiry. 

Under the provisions of S. 33 ? of the Cr. P. Code 
a tender of partlon can be made only during an 
inquiry into an offence under the Code. {Macleod, 
•" ..“.■•'u*'-' in the face • C. J. and Shah. J.) EMPEROR r/. MOTILAL HIRa 

J statement, but he v.ould be wholly un 3 u>tihed in 1 . . ... 


to be put and remnlea. 

It would be going too far to say that a magistrate | 
recording a statement or a confession under S. 104 
cannot and should not ask a single question of the | 
deponent. But it is equally certain that his position 
when recording sucli statement or confession is merely 
that of a Recording Magistrate and that he is in no 
sense an Investigating Officer. lie would be juslihed 
in, and ought in the ordinary performance 
to clear 
of the 


magistrate—N arrative 


A. I R. 1922 Bom. 138 : 22 Cr. L. J. 728 1 

S. 164 —Magistrate of Native State recording 
accused's explanation for purpose of Extradition Rules 
is not recording statement of accused in investigation 

under Ch. 1 4- 

Magistrate of Native State recording the explan' 
ation of an accused for the purpose of the Extradition 
Rules of that State is not recording the statement of 

533 Confession—Record by . an accused person in the course of an investigation 

form <»/* I under Chapter XIV of the Cr. P. Code. {Crump, 


extracting by questions from the deponent facts ''hich 
he had not spoken to of his own accord. Under 
the section the magistrate is bound to record every 
((uestion that he asks. (Boys and Baner/Ct, JJ-) 

Hasan Ali 7'. Emperor. . -toq . 

I. R. 6 A!l. 137 (Cr.) : 881. C. 729 : 

23 A. L. J. 719 : 26 Cr. L. J. 1209 : 

A. I. R 1926 All. 22. 

-^Ss. 164 and h%%~Confesswn—Record by 


defect. , 

Where a magistrate who recorded a confession was 
called and he swore that he had all the police renioved 

from the court room and also had the handcuffs re ^__ 

moved from the accused before recording the contes- • incriminating, is admissible in evidence if self 

Sion and the Magistrate also asked the accused 'vhe‘her jp^tory. 

he was tutored by anybody and after being sat.sfied 


J ) Emperor 7'. Anandrao Gungaram. 

49 B. 642 : 27 B. L. R. 1034 : 89 I. C. 1046 : 

A. I R. 1925 Bom. 529. 

._s. 164— Statement by accused, though some' 


nc vYiiS lUVUiCU UY . . ^ I \ 

that the accused was not tutored by anybody recorded 
his confession, //eld that any irregularity in the record 


The word “statement” in S. 164 , Cr. P. Code, is 
ot limited to a statement by a witness but includes 


his confession, //eld that any ^‘j^suiari y accused and not amounting toa con- 

of the confession was cured under b. 533 . , ! fession. Where the statements though of a somewhat 

and thal the record of the confession in [nerSn^inating nature. are self-exculpatory and were 

in a narrative form did J* dulv recorded in accordance with the provisions of 

{Stuart and AiV' 166^* 71 I C^64 ' ■ S. 1V.4. they can be rightly admitted in evidence. 2 C. 

20 A. L. J. 915 : 45 All. 166 ^711 C 54 . , 4 > (Ncmhould and 

. ^ 7 t‘-d 109^^1 90 1 Gkese,//.^ ABDUL KaHIM v. EMPEROR. 

24 Cr. L. J. 6 : A. I. R. 1923 All. 90. 1 jj., ^ ^ J.474: 88I.C. 1056 : 

26 Cr. L. J. 1279: A. I. R. 1926 Cal. 926. 

S. ]64_ Statement of accused not recorded— 


—g 164 -Sessions Trial—Plea of not guilty 
Procedure. 

The accused, in a murder case, made a confession 
u\r-u was duly recorded under b. *04 
The accuLd had admitted their guilt in ‘he- Court o 

the committing ^The Ls,sions 

aniltv’ before the Court of Session. The bessions 

Judgl proceeded to take in evidence, before a single 


Magistrate cannot .give oral evidence thereof* 

The accused made no confession, and the statement 
which he did make was for that reason not recorded 
in the manner provided in S, 164 . There being no 
record, the Magistrate was then required and permit¬ 
ted to give oral evidence regarding the statement made 
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to him by the accused. Held, no distinction can be 
drawn between a statement made by an accused per¬ 
son and a confession made by him. The statement 
made should be recorded as provided in S. 164 , and 
the Magistrate’s evidence regarding the unrecorded 
statement is inadmissible. (^Teuncn and Chose, J/.^ 

legal Remembrancer v. Lalit Mohan Singh. 

49 Cal. 167 : P5 C. W. N. 788 : 

62 I. C. 578 : 22 Cr. L. J. 562 : 

A. I. R. 1922 Cal. 342. 

- — S. — Confession recorded hy a Presidency 

Magistrate of Calcutta Police — Section does not apply, 

S. 164 . in spite of the alteration that it has under¬ 
gone by the amendment introduced by Act XVIII of 
1923 , does not apply to the confessions recorded by 
a Presidency Magistrate in investigations conducted 
by the police in the town of Calcutta. ukerji^ J.') 

Emperor v. Panchkari Dctt. 52 Cai. 67 : 

29 C. W. N. 300 : 86 I. C.414 : 26 Cr. L. J. 782- 

A. I. R. 1925 Cal. 687. 

-—S. 164— Accused not warned that he is not 
bottnd to confess—Confession is •nadtnissihle. 

Where there is nothing to show that the accused 
was told that he need not make a confession and that 
if he did so it might be used as evidence against him, 
his confession is inadmissible in evidence. i,Scoti- 
Smith and Pforde, /J.) BaHAWALA v. CROWN. 

6 Lah. 183 : 88 I. C. 854 : 26 Pvnj. I. R. 331 : 

26 Cr, L. J. 1238 : A. I. R. 1925 Lah. 432. 

-Ss. 164 and_ S33 —Confession not complying 

with the statute—Whether curable by the recording 
magistrott deposition. 

Where a confession did not contain the foot note 
required by S. 164 , Cr. P. Code as amended by the 
Act of 1923 and did not therefore comply with the 
statute and it was sought to be admitted in evidence 
under the provisions of S. 533 , Cr. P. Code, by calling 
the magistrate resoonsible and proving that the state¬ 
ment was in fact ‘duly made.’ Held, it is enough if it 
appears sulficient from his evidence that he did make 
it clear to the accused that he was hot bound to make 
a confession. The e.xact words of the warning which 
must be given to a person making a statement in the 
nature of a confession are not material provided the 
magistrate explains and the person making the state¬ 
ment understands that he eed not make a confession. 
{Scott-Sniith and Ffords, JJf) BaWASINGH v. Em- 
PEROR. 7 Lah. L. J. 250 : 26 Pvnj. L. R. 579 : 

89 I. C. 1026 ; 26 Cr. L. J. 1455 : 

A. I. R. 1925 Lah. 448. 

-- S.164 (Amended 1923)— Accused not inform- 

ed that he is not bound to make a confession — Confes¬ 
sion becomes inadmissible. 

The principal requirement introduced by the Amen¬ 
ding Act in S. 164 is.that a Magistrate before record¬ 
ing any confession should explain to the person making 
it that he is not bound to make a confession, and that 
if he does so it may be used in evidence against him. 
The confession becomes inadmissible if this essential 
requirement is not complied with. Rossignol and 

Fforde, JJ.^ MT. RaO v. CROWN. 

7 Lah. L. J. 170 : 88 I. C. 599 : 26 Cr. I. J. 175 : 

26 Pvnj. L. R. 173 : A, I. R. 1925 Lah. 367. 
— S. 164— Confession to Alagistrate — Condition 

that should be fulfilled—Dcmbt as to warning — Pro¬ 
cedure. 

In order to render a.confession alleged to be made 
to a Magistrate admissible in evidence, the person 
making it must have been warned that he was not 
bound to make any confession at all but that if he did 
so it might be used in evidence against him. If the 
memorandum on the foot of the recorded confession 

Q. D.—VOL. 7—^31 
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contains the proper note, it can be presumed under 
S. 80 , Evidence Act, that all the formalities were duly 
peiformed. But if it is not clear whether the accused 
was warned, under S. 333 , Cr. P. Code, the Court can 
take evidence if the formalities were duly complied 
with. i^Scott-Sniith and Fforde, J J KHEMAN v. 
Emperor. 6 Lah. 68 : 26 Pvnj. L. R. 346 : 

88 I. C. 18 : 26 Cr. L. J. 1074 : 

A. I. R. 1925 Lah. 315. 

-S. 164— 'tatements — If unable to contradict 

other witnesses. 

Statements recorded by a Magistrate under S. 164 , Cr. 
P. Code, and used by the Crown under S. 157 , Evidence 
Act, forthe purpose of corroborating the evidence given 
in Court cannot be used as substantive evidence for the 
purpose of contradicting the evidence cf other wit¬ 
nesses. {Harrison and Jai Lai, J J .') HaRI RaM v. 
Emperor. 89 I.C. 897 (.2): 26 Cr.L.J. 1426 (2) (lah.) 

-S. 164 —Pecording of confessions — F)uty of 

Magistrates. 

When a confession is made to a Magistrate during 
the course of a police investigation, there is a duty cast 
on him to question the person to satisiy by himself 
that he was making it voluntarily. When such a con¬ 
fession is subsequently retracted, the Court before ad¬ 
mitting it in evidence must come to the conclusion it 
was voluntarily made. {Scott-Smith and Zafar AH, 

//.) NEKi V. Emperor. 25 Cr. L. J. 116 : 

76 I. C. 180 : A. I. R. 1924 Lah. 624. 

-S. Confession recorded by Magistrate — 

Formalities not observed—Admissibility of confession. 

Before recording confessions, the Magistrate al¬ 
though he stated that he was satisfied that the confes¬ 
sions were made voluntarily failed to question the con- 
fessants whether they were making a voluntary state¬ 
ment and this defect was not made good at the exa¬ 
mination of the Magistrate before the Sessions Court. 
Held, that the confessions must be rejected as irrele¬ 
vant. {Shadi Lai, C. J. and Le Rossignol, Jf) KhuSI 
Mahomed v. Emperor. 6 Lah. L. J. 166 : 

25 Cr. L. J. 979 : 81 I. C. 627 : 

A. I. R. 1924 Lah. 481. 

-S. 164— Confession not voluntary is of no 

value as evidence. 

One witne.ss had stated that the appellant was beat¬ 
en before he told the Police what had happened, and 
the Magistrate stated that the appellant was returned 
to the Police after making his confession. Further 
there w’ere details in the confession which conflicted 
with the evidence for the prosecution. The confession 
had been retracted on the first possible occasion. 
Held, it was not genuine and it is of no value as evi¬ 
dence against the appellant. {Shadi Lai, C. J. and 
Campbell, /.) HarPHUL v. EmPEROR. 

25 Cr. L. J. 58 : 75 I.C. 762: 

A. I. R. 1923 Lah. 429p 
““ -S. 164— Absence of cretificate vitiates confes¬ 

sion. 

The absence of the certificate might be cured by the 
evidence of the Magistrate but the failure to make any 
enquiry as to the state of mind of the confessant at 
the time the confession is recorded is fatal {Le 
Rossignol and Zafar AH, JJ-") JEHANA v. EMPEROR. 

24 Cr. L. J. 618 : 73 I. C. 6 O 6 : 

A. I. R. 1923 Lah. 345. 

-Ss. 164, 533— Failure of Magistrate to ask 

whether confession voluntary is a fatal defect. 

S. 164 of the Cr. P. Code makes it imperative for the 
Magistrates before recording a confession made to him 
in the course of a Police investigation, to question the 
person making it as to whether it is made voluntaril 3 ’. 
Telling an accused person that he should make his 
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stiitement voluntarily and questioning him as to 
whether he is making it voluntarily are two very differ¬ 
ent things. The omission to question the appellant 
before recording his confession under S. 164 as to 
whether he is making it voluntarily is a material 
omission which prejudices him, and the defect is a 
fatal one. not curable by S. 533 and the confession 
must, therefore, be excluded from evidence. ^ {Shadi 
I,al, C. J- and Martineau, /.) FaRID v. EMPEROR. 

2 Lab. 325 : 23 Cr. L. J 149 : 5 P. W. E. 1922 (Cr.)t 

4 U. P. L. R. (L.) 33 : 65 I. C. 613 : 

A I. E. 1922 Lab. 237. 


23 Cr. 

■S. 164 —Rtal caution must be given. 


• • VIO. 


■ — cauiion must be given^ 
Confessing accused are almost invariably unarmed 
beforehand of the necessary cautions, and are given 

to understand that if they do not reply satisfactorily to 
the questions that will be put to them, their statements 
will not be accepted : but this is not proper. {IVazir 
Hasan and Cuming^ A. J. O.) MaHADEO EMPfi 
ROR. 10 O.L.J. 280 : A. I. R. 1924 Oudh 65. 

-S. Certificate of Magistrate is not coneln- 


stve 


• -S. 164— Exculpatory statement by one accused 

— S. 164 disregarded— Statement is inadmissible 
against others. 

Where the statement made by one of the accused 
persons previous to the trial before another Magistrate 
was not a confession but was in the nature of an ex¬ 
culpatory statement, and the procedure prescribed in 
S. 164 of tlie Code was not followed. Held^ that the 
statement was not admissible in evidence against the 
other accused. {^Scott-Smith^ Jf) BaTAN SINGH v. 

Emperor. 7 Lab. L. j. 39 ; 86 i. c. 219 : 

26 Cr L. J. 731 : A. I. R. 1925 Lab. 334. 

»S. 164— Failure to question is fatal — Confes- 
sion to the husband of kidnapped girl in the preseme of 
police is not admissible. 

Before recording the confession the Magistrate fail¬ 
ed to question the accused as to whether he was mak¬ 
ing the confession voluntarily. Held, this defect is a 
fatal one and renders the confession inadmissible in 
evidence. Nor the o.al confession said to have been 
made on that very day by accused to the husband of 
the kidnapped girl in the presence of the police can 
be taken into consideration against him. 2 L. 325 
Foil. (Shadi Lal.C. /.) LaCHHI RaM v. EmPE- 
ror. 24 Cr. L. J. 564 : 73 I. C. 260 : 

A. I. B. 1923 Lab. 330. 

S. 164— Admissions before trial need not be 
recorded—Oral evidence of such statements is admissi' 
ble—Distinction between Ss, 164 and 364 . | 

S. 364 , Cr. P. C., makes it obligatory upon the 
Magistrate who examines a person as an accused, to 
record the whole of the questions put to him and 
answers given by him. But statements whether in the 
nature of information given by witnesses about a 
crirrje or admissions by persons who have taken part in 
a crime, if made during the course of an investigation 
but before the commencement of trial or inquiry are 
governed by S. 164 , which permits but does not compel 
the Magistrate to record the same. Oral evidence of 
a Magistrate who watches investigation conducted by 
the police under instructions given to him under S. 159 , 
Cr. P. Code arid who did not himself make any in¬ 
dependent inquiry or record any statements from the 
available witnesses are admissible to prove that the 
accused confessed the crime to him though the state¬ 
ment was not recorded under S. 164 . {^Spencer and 
K umaraswatni Sastri, J J ^ TaNGEDUPALLE PEDDA, 

In re. 45 Mad. 230 : 69 I. C. 264 : 

30 M. L. T. 107 : 14 L. W. 542: (1921) M. W. H. 779: 

23 Cr. L. J 680 : A. I. E. 1922 Mad. 40 : 

42 M. L. J. 37. 

-S. 164— Confession duly recorded but against 

orders of Disttict Magistrate is nevertheless admissi¬ 
ble in evidence. 

A confession duly recorded by a Magistrate in ac¬ 
cordance with S. 164 of the Cr. P. Code is 
admissible in evidence in spite of the instruction by 
the District Magistrate, or even by the High Court or 
Local Government that he is not to record confession 
(^Hallifax and Macnair^ A. J. Cs.') GOVINDA v. 


The certificate recorded by a Magistrate at the foot 
of confession is not conclusive and facts leading the 
Court to think that the confession was not voluntary, 
can be proved. {/Canhaiya Lai, J. C. and Daniels 

A. J. c.) Nar Singh v. Emperor. 25 o.c. 229 • 

24 Cr. L. J. 561: 73 I. C. 257 *• 

A. I. E. 1922 Oudh 302. 
—-S. 164— Confession which is ntuontradicted 

and corroborated must be held to be true. 

Per Kanhaiya Lai, J. C. and Lyle, A. J. C, v _ 

Where there is a reasonable doubt whether the accus¬ 
ed gave the information which led to a discovery, it 
would be unsafe to rely on his confession. If the 
dead body in a murder case was discovered in conse¬ 
quence of the confession, the corroboration would be 
material, but if the evidence produced about the time 
w’hen the dead body was discovered is discrepant it is 
difficult to say whether the discovery was made before 
the confession or afterwards. 

Per Lyle, A. J. C. —Although criminals do at tiroes 
confess for no apparent reason, they generally do so in 
some vague hope of escaping from the penalty of their 
crime when they know or believe that there is evidence 
against them. 

Per Kanhaiya Lai, J.C. —The failure of the prose¬ 
cution in many cases is due to the inveterate desire of 
the investigating officer not to work up to the confes- 
I sion but to get hold of a confession first and then work 
from it downwards. 

Per Ashworth, A. J. C.— Where an accused person 
has pointed out the whereabouts of the body of a man 
who has undoubtedly been murdered and has made a 
confession w’hich not only is uncontradicted by any of 
the facts proved in the case but indeed has received 
corroboration in respect of many points, then the con¬ 
fession should be held to be true as implicating the 
person making it unless he can make out a strong case 
to the contrary. It is not necessary that the confession 
of an accused should receive direct corroboration as to 
the fact that the accused was concerned in the offence. 
It is sufficient that there was such corroboration of 
the confession as to indicate that the accused had 
such knowledge of the circumstances of the offence as 
would suggest his taking part in it. {Kanhaiya Lai, 
J. C., Lyle and Ashworth, A. J. Cs.') NlNGA v, EM¬ 
PEROR. 9 O.L J. 190 : 681. C. 17 : 

4 V. P. L. R. (J.C.) 160 : 23 Cr. L. J. 481: 

A. I. R. 1922 Oudh 202. 

-S. 16^ ^Recording of confession^Irregular- 

ity — Retraction, 

Where the provisions of S. 164 of the Code had not 
been complied with in recording the confession and the 
confession was retracted before the committing Magis¬ 
trate, held, no evidential value attached to the confes¬ 
sion. {IVazir Hasan, A. J.C.) GaJADHAR v. EMPE¬ 
ROR. 9 0. L. J. 600 : A. I. R. 1923 Oudh 39. 

-^ 8 . 164— AccuseeCs statement of escculpaiery 

charcuter is admissible in evidence against him. 

Where an accused person makes a statement before 
a Magistrate under S. 164 of the Cr. P. C. and the 
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statement is not a confession but is of an exculpatory 
character, it is not admissible in evidence in favour of 
the accused but is admissible against him as eviden¬ 
tial of a fact relative to the prosecution story. (^Buck- 
niU and RosSy //.) GOLAM MaHOMED KHAN v, 
Emperor. 4 Pat. 327 ; 6 P. L. T. 598 : 

861. C. 814 : 26 Cr. L. J. 878 : A. I. R. 1925 Pat. 536. 

‘“"S 164 — Retracted confession must be corro- 
b'rated. 

A retracted confession cannot be given any weight, 
unless it is well corroborated by reliable evidence. 
\Ad(imi and Bucknilly JJ.) RaMAI Ho v. EmPEROR. 

3 Pat. 872 : 26 Cr. L. J. 314 : 

84 I.C. 458 : A. I. R. 1925 Pat. 191. 
y.^^—£ziidettce of Recording Magistrate 

■ that ke had followed all the provisions of the section is 
sufReient. 

Where the Magistrate who recorded the confession 
did not sign the certificate which is prescribed bv the 
Code as now amended ; and signed the certificate 
■which was in use under the old Code, and w’here the 
accused was not asked if he made the statement 
voluntarily, but was asked the following question 
only:—“Are you prepared to make a statement of your 
•own free will } ” and where the record of the confes¬ 
sion too did not show that the appellant was warned 
that he w’as not bound to make a confession and that 
if he did, it might be used in evidence against him ; 
but W’here the Magistrate himself was called as a 
witness and in his evidence he said in clear terms, 
that he cautioned the accused, explaining to him that 
he was not bound to make any statement and that if 
he did so it might be used in evidence against him. 
-Held, that the confession, as recorded, was admissible 
in the case especially since the Magistrate had been 
•examined and had shown that he had observed the 
provisions of the law. 9 Mad. 224 ; A.I.R. 1922 Lah. 
237 , Dist. ; 2 Pat. L. T. 773 , Foil. {Adami and Buck- 
niii,/j.) Rarmai Ho z'. Emperor. 3 Pat. 872 : 

26 Cr. L J. 314 : 84 I. C. 458 : 

A. I. R. 1925 Pat. 191. 

■ —S. 164— Examination like cross-examinjtiosi. 

Statement made during examination of the accused 

which amounts to cross-examination cannot be used 
.again.'it him. {Coutts and Adami, JJ.) NUR BHAGAT 

V. Emperor. l Pat. 630 : 4 Pat. L. T. 76 ; 

71 I. C. 219 : 24 Cr. L. J. 91 : A. I. R. 1922 Pat. 582. 

'■ S. 164— Retracted confession is always open to 
suspicion. 

A confession made and retracted must always be 
•open to some suspicion. But it is sufficient for a con¬ 
viction, if the Court is satisfied that it was voluntarily 
made and true. The credibility of such a conlession 
in each case is a matter for the Court to <:ecide, 
according to circumstances of each particular case. 

8 W. R. 40 (Cr.) ; 22 Cal. 164 Foil. (^£>as and Adami, 
y/.) Behari Adraki Emperor. 

3 Pat L. T. 98 : A. I. R. 1922 Pat. 492. 
— ■ — —S. 164— Confession can be recorded before trial. 

There is nothing in S. 164 or any other provision of 
’the Cr. P. Code which forbids a Magistrate from record¬ 
ing a statement if the accused chooses to make one 
before he is placed on his trial. Such a statement if 
proved to be voluntary is not only admissible but is of 
the greatest value as a fact relevant to the probability 
or improbability of his guilt. (^Mull/ck and Xhortthill, 

yy.) Madan Guru v. Emperor. 24 Cr. L. J. 723: 

73 I. C. 963 : 4 Pat. L. T. 381. 

——Ss. 164 and 533— IVarning not given by 
-Magistrate—Cottfession defective. 

Where the record does not show whethei the 
Magistrate gave due warning to the accused that the 
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confession is defective, the defect is curable by S. 533 
on caking Magistrate’s evidence that the warning was 
given in fact. i^Jwala Prasad and Sultan Ahmady 

yy ) Maksud ali v. Emperor. 2 Pat. i. T. 773 ; 
60 I. C. 56 : 3 U. P. L. R. (Pat.) 18 : 22 Cr. L. J. 200. 

-S. 164— Confession—Hot in accordatiCe with 

law. 

A confession in answer to a question “After due 
warning do you want to say anything ? ’’ without any 
indication of what the due warning was, is not a con¬ 
fession recorded in accordance with law. {Coutts and 
Ahmady //.) MaDHU MaJHI v. EMPEROR. 

2 Pat. L. T. 129 . 59 I. C- 651 (1) : 22 Cr. L. J. 119. 

-S. 164 —Statements recorded by Magistrate 

need not be on solemn affirmation. 

The statement recorded by a Magistrate is admis¬ 
sible in evidence under S. 164 whether taken on solemn 
affirmation or not. {/Cincaidy J. C. and Aston, A./.C.) 

Bahadur v. emperor. 26 Cr. I. j. 1063 : 

88 I. C. 7 : A. I. R. 1926 Sind 289. 

-Ss. 164 (3) and 633— Evidence Act, S. 80 — 

Confession containing memorandum under S. 164 ( 3 )— 
Presumption tinder S. 80 , Evidence Act, arises that all 
formalities have been performed—Court must be satis¬ 
fied that confession ~was voluntarily made. 

If, wher a document is tendered in evidence at a 
trial purporting to be a confession of the accused, it is 
found to contain the memorandum required by S. 164 
( 3 ), a presumption arises under S. 80 of the Evidence 
Act that all the necessary formalities purporting to 
have been performed have in fact been performed and 
the document is admissible in evidence without fur¬ 
ther proof. If however, the said memorandum does 
i not appear or is defective the document is inadmis¬ 
sible unless the defects can be cured by the examina 
tion of the Magistrate who recorded it, under S. 533 . 
The provisions of S. 164 ( 3 ) render it incumbent on a 
Magistrate who is called on to record a ^confession to 
explain to the pei-son who is to make it that he is not 
bound to make a confession at all, and that if he does 
so it may be used as evidence against him. Further 
the Magistrate should only record the confes:ion if 
upon examination of the person making it he has 
reason to believe that it will be made voluntarily. 
Where the memorandum at the foot of confession 
recorded does not conform with the form as laid down, 
the defect is curable if it is of foi m and not of sub¬ 
stance. If as a matter of fact the statement was duly 
recorded, that is to say, after the required explanation 
had been given but the Magistrate had failed to 
embody that fact in the certificate, such a defect 
would be curable. If the explanation had not in fact 
been made the state ment could not beheld to have 
been “ duly made ” and S. 533 cannot be appealed to. 
(^Broad-way and Addison, J J') PaRTAP SinGH v 
Emperor. 6 Lah. 415 : 7 L. 1. J. 482 • 

A. I. R. 1925 Lah. 605 (2). 

■ S 164 (3)— Absentee of memorandum of 
itiquiry does not vitiate confession. 

A Magistrate would be well advised to make a 
memorandum of enquiry before recording the confes¬ 
sion of an accused though the law does not expressly 
require it. But a confession duly recorded does not 
become inadmissible owing to the absence of a memo¬ 
randum. (jCkevis and Scott Smith, JJ-') Umar Din 
V. Emperor. 2 Lah. 129 : 3 L. L.J. 287 : 

67 I. C. 340 : 23 Cr. L. J 388. 

~ ■ ™S. 164 (3)— Duty of Magistrate. 

It would be a very dangerous rule to lay down that 
any particular form of questioning is necessary. Whilst 
it is clearly desirable that a Magistrate should always 
put such questions as may be necessary to enable him. 
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to cletertiiiiie whether the confession is voluntary, 
there is no reason why a comprehensive question such 
A'* asking him that he might make a sl.atement if he 
s.>wi''hecl, should not be suthcient. 4 P. L. 1. 1871 
Foil. 40 I. C. 721 , Not Foil. 2 I. C. 681 : 45 I. C. 613 : 

25 Pom. 543 , Kef. If in a murder case the accused 
hav e confessed, the Ccart has to see whether it can 
rely on the confessions and this involves a considera¬ 
tion of ss hether the evidence in the case affords 
corroboration of the matters alleged by themselves 
before the Magistrate iit their confessions. {Da7vson 
MilUr, C. J. and MullUk, /.) ThIBU HHOGTA v. 
E^^^KKOR. 2 Pat. L. R. (Cr.) 52 : 4 Pat. L. T. 279 : 
73 I. C. 669 ; 94 Cr. L. J. 649 : A. I. R. 1923 Pat. 356. 

-S. 164 (3) —Afagi^irafe must satisfy himself 

that eoufi'ssiou is voluntary. 

Where an accused person was actuallylproduced before 
the Magistrate as soon as he was arrested and was 
produced before him the next day for recording the 
confession, Held, that the confession should not be 
ignored on the ground that the Magistrate did not ask 
him how long he was in Police custody. It is highly 
irregular for the Magistrate to peruse the alleged 
.Ntatements of the accused made to and recorded by 
the Police Officer before proceeding to question the 
prisoner. A Magistrate should generally question the 
accused closely as to his motives in making a confes¬ 
sion. It is desirable that a Magistrate in recording 
the confession should put various questions to an accu- 
.'^ed to enable him to decide whether the confepion is 
a voluntary one or not, but there is nothing in law 
which lays down that a Magistrate cannot satisfy 
himself as 10 the voluntariness of the confession by 
putting a single question to the accused person. iDas I 
and Adami, //.) EMPEROR v. DewaN KaHaR. 

4 Pat. L T 186 : 72 I. C. 961 : 24 Cr. L. J. 497 : 

A. I. R. 1923 Pat. 13. 

-S. iBb^Search for articles alleged to have 

been stolen. 

A Police officer is entitled to make a search for not 
only what is stolen property but also for everything 
necessary for the purpose of investigating the offence, 
{Soys and Aslnuorth B.MPEROR v. PaRAM 

SUKH. L. K. 6 A 173 (Cr.) 

-S 167— Change. 

(i) The words ‘under this chapter’ have been 
omitted. The section will now apply to proceedings 
under Chap. VIII. ( 2 ) The investigating officer must 
not be below the rank of a Sub-Inspector. ^ 3 ) The 
power to remand is now confined to ist class magis¬ 
trates and 2 nd class magistrates specially empowered. 
-Ss. 167, 190 and 61— Investigation not com¬ 
pleted in 24 hours — Procedure — Cognizance upon 
report of Police—Penvers of Magistrate. 

The law as laid down in Ss. 61 , 167 and 169 , Crimi¬ 
nal Procedure Code, is that at the expiration of the 
maximum period of 15 days’ detention of an accused 
person and the additional lime necessary to bring him 
before a Magistrate allowed under Secs. 61 and 167 . 
an accused must either be released by the Police 
under Sec. 169 security for his appearance if and 
when required being taken 01 the Magistrate, empow¬ 
ered in that behalf must either take cognizance if he 
has before him a police report which ordinarily would 
be a report in the form laid down in S. 173 which he 
thinks, makes out a prima facie case or he must re¬ 
lease him. The provisions of Sec. 190 extend to any 
offence and notwithstanding the use of the words 
“Police Report ” in Sec. 175 . that Sec. 190 (i)(<5) 
-cannot be restricted merely to non-cognizable offences 
and a Magistrate is empowered by Sec, 190 ( 1 ; 
to take cognizance both of cognizable and non cogni- 
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zable offences upon a report such as is mentioned 
Sec. 190 ( 1 ) (^). {Greaves and Panton, jt\ 

Bholanath Das v. Emperor. 28 C. W. N.490. 

A. I. R. 1924 Cal. 614. 
-“Ss. 169,614— Surety bond must be strictly 

construed. 

The surety bond in criminal cases must be strictly 
construed, and a surety cannot be required to pay the 
amount of the bond as the result of an opinion held 
by the Court as to what was in his mind when hesign- 
ed it. He can only be required to forfeit the amount 
if the terms expressed in the bond are broken. Sure¬ 
ties do not bind themselves to produce the accused 
except on the date agreed ; having done so their liabi¬ 
lity is discharged. {Saunders, J. C.) NGA Po Tin 
V. Emperor. 4 U. B. R. (1921) 71; 66 I.c. 420- 

23 Cr. L. J 68 : A. I. U. 1922 D. B. 8*. 

-S. 172— Entries in personal diary of Police 

officer are admissible^ 

Entries made in a personal diary kept by a Police 
officer, who did not start or carry on the investigation 
of a case do not fall within the purview of S. 172 - 
and are not therefore inadmissible in evidence by 
virtue of the provisions of that section. {Greaves 
and Panton, JJf) KaLIA v» EMPEROR. 

26 Cr. L J. 579 r 85 I. C. 723 . A. I. B. 1926 Cal. 969. 

-S 172 —Diaries kept under Calcutta Subar- 

ban Police Act and produced without summons can be 
used by accused to contradict prosecution witnesses 
ittuier S. 145 , Evidence Act. 

Where a diary is prepared under S. 47 (a) of the 
Calcutta Suburban Police Act no privilege attaches 
to it and S, 172 has no application and therefore the 
accused person would be entitled to use those state¬ 
ments recorded by the Police officer of witnesses who- 
have been examined in the case, to contradict those 
witnesses who had given evidence before the Maps- 
trate under S. 145 of the Evidence Act. It is im- 
mateiial in a criminal case on whose behalf it is put in. 
{Ghose and Cuming, //.) SURESH CHANDRA 

Ghose V. Emperor. 24 Cr. I. J. 767: 

74 I. C. 261 ; A. I. R. 1924 Cal. 642. 

-S. 172 —Police diary—Cannot be used as — 

Purpose of—Evidence of corroboration. 

Police diary maintained under S. 172 of the Code- 
cannot be used as substantia) evidence in a case or to 
corroborate the evidence of the Police Officer who 
kept it, although it may be used to contradict hinri. An 
improper use of the diarj' by the Court by itself is not 
a ground on which the High Court will interfere. 
{J 7 vala Prasad, /.) ACHAIBAT SlNGH v. EMPEROR. 

2 P. L. T. 233 : 61 I. C. 230 : 22 Cr. L. J. 874. 

-S. 172 {2)—Object of. 

The object of sub-ssction ( 2 ) is to enable the Court 
to direct the police officer who is giving his evidence, 
to refersh his memorj' from the notes made by him in 
the coarse of his investigation of the case or to ques¬ 
tion him as to contradictions which may appear be¬ 
tween statements so recorded and the evidence he is 
giving in Court. If used for the latter purpose, the 
provisions of Ss. 145 and 161 of the Evidence Act 
shall apply. The Court may also use the diaries in 
the course of the trial for the purpose of clearing up- 
obscurities in the evidence or bringing out relevant 
facts which the Court thinks are material in the inter¬ 
ests of a fair trial. If the statements in question, 
however, have not been made evidence in accordance 
with these statutorj’ provisions no Court has the right 
to refer to them subsequently for the purpt^ of 
coming to a judicial decision upon the case which is 
under trial or enquiry. {Sheuii Zij/, C J^, and Fforde-,. 
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y.) Mahomed Emperoh. 26 Cr. L. J. 1308 : 

89 I, C. 2o2 : A. I. R. 1926 Lah. 54. 

-S. 172 (2)— Police diaries cannot be used bv 

Court as evidence. 

S. 172 ( 2 ), Cr. P. Code, authorises a criminal court 
to send for the police diaries of a case under inquiry 
or trial in such court, and to use such diaries, not as 
evidence in the case, but to aid such an enquiry 
or trial. Where the h’essions Court uses the Zimnis as 
evidence, it is an improper use of them and the con¬ 
viction cannot stand. {Scott Smith and Abdul Qadii\ 
yy.) SUNDAR Singh v. Emperok. 66 I, c. 187 : 

23 Cr. L. J. 251 ; 4 Lah. L. J. 284. 
“■ — S. 173— Changes. 

[(i) The action taken by the Olheer should be 
conimunicated to the informant, if any. ( 2 ) The 
accused is entitled to get a copy of the Police report ] 
—^S. 173— Report requesting Court to issue pro¬ 
cess^ if necessary^ is a report ’oitliin S. 173 . 

In a case investigated by the police against three per¬ 
sons for theft the police sent up their report wherein 
one person had been described as concerned in theft 
and for the other tsvo they reported that witnesses 
spoke against them on account of enmity but if the 
Court thought there was evidence against them the 
Court may issue warrant. Held, that the report was a 
police report within S. 173 even as regards the other 
two persons. {Kincaid, J. C., Raymond and Aston, 

A. y. Cs.') mehrab z/. Emperor. 17 s. l. r. 150 : 

83 1. C. 885 • 26 Cr. L. J. 181 : 
A. I. R. 1824 S.nd 71 (F. B.) 

—■ ■■■■■——S. 174 Change. 

[A magistrate of the ist class has now been em¬ 
powered to hold inquests.] 

■ -Ss. 174, 175 and 161— Police inquiry itnder 

S. 174 —Voluntary of information is not bound to 
speak the truth. 

A man who comes forward without being summoned 
and volunteers information at a Police enquiry under 
S. 174 , Is not bound to give true answers to questions. 
{Campbell. /.') MAHOMED HaYAT v. EmPEROR. 
€ P. W. R. 1922 (Cr.) : 65 I. C. 434 : 23 Cr. L. J. 82 : 

A. I. R. 1922 Lah. 133 

■ ■ S. 176— Penal Code, S. 121 . 

In a case under S. 121 , I. P. C., even if the charge 
does not set out the speeches alleged to be seditious 
it would not vitiate the proceedings. {Odgers and 
Wallace, J/.) M. P. NaraYANA MENON, In re. 

25 Cr. L. J. 401 : 77 I. C. 481 : 
A. I. R. 1925 Mad. 106. 

■ S. 177— Offence of bigamy -where triable. 

The offence of bigamy and the abetment of 

bigamy is triable only in the district in which the 
second marriage or the abetment took place and not 
in the district in which the woman is reported to have 
been enticed aw’ay. {Martineau, J.') AmirchaND 
V. Crown. 6 L. L. J. 422 : 

A. I. R 1924 Lah. 732. 

-Ss. 177 and 182— Jurisdiction. 

In a case where Railway receipts w'ere sent from 
Harda and Rs. 40,000 were obtained on their credit at 
Bornbay, it was held that both Bombay and Harda 
Courts have jurisdiction to try the case. {^Batten, J. 
C.) SHAMJi V. Emperor. 5 n. l. J. 16 : 

65 I. C. 994 : 23 Cr. L. J. 210 : 
A. 1. R. 1922 Kag: 40. 

—;;-Ss. 177 and 526—-0/fence tried^ contrary to 

S. 177 —High Court is not bound to quash proceedings 
but can transfer case to Court having 7urisdiction. 

■. Where an offence is being inquired into and tried by 
•ai.Court contrary to the provisions of S. 177 , the error 
-can be rectified by the High Court by transfer to the 
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Court having jurisdiction. The High C^ourt is not 
I bound to quash the proceedings. 23 O. C. 87 Diss. 
{Dalai, J. C.) Mubarak Ali v. Abdul Haq. 
26 Cr. L. J. 577 : 85 I.C. 721 : A. I. R. 1925 Oudh 490. 

-Ss. 179 and 181 (2 )—Place of trial — A/oney 

due at A/ — A'lisappropriation at A—Former Court can 
try. 

Where the bill-collector of a firm carrying on busi¬ 
ness at AI, misappropriated ‘noney collected on be¬ 
half of the firm, at a place in the Dt. A, he can be 
tried at the Court in the Dt. M. {A/ears, C. J., 
Rafique and Ryves, J J.) ShEO SHANKAR V. MOHAN 
SaRUP. 19 A. L. j. 69 : 60 I. C. 996 : 

22 Cr. L. J. 308 : L. R. 2 A. (Cr.) 15 (F.B.). 

-S. 179— Offetice Partly in C. P. and partly in 

U. P.— Latter Courts have /urisdiction. 

An agent of a firm at Mirzapur was entrusted with 
the collection of lac in C.P. lie was to send monthly 
accounts to the firm from there. He failed to ac¬ 
count in respect of a sum of Ks. 85,000 and odd 
when demanded by the Company. Held, that a consi¬ 
derable part of the offence was committed at Mirzapur 
in U.P. and the Mirzapur Court had jurisdiction to try 
the ca‘«e. ( Tudball, Piggott and Walsh, J J.) Kan- 
haiya Lal V. Emperor. L. r. 2 A. (Cr.) 28 (F. B.) 

- ■ - Ss. 179 and 185— Accused charged ivith two 

offeJices—Court having 7 urisdiction to try one only 
shall try that alone. 

S. 179 is controlled in respect of certain offences by 
S 181 and no question of convenience or expediency 
can be considered under S. 185 . That stetion deals 
only with questions of competency when they are in¬ 
volved in doubt. 44 C. 598 , Foil. Where the accussd 
was charged under S. 420 and S. 406 , I.P.C., the 
former triable at Basti as well as at Bombay and the 
latter triable only at Bombay, the Basti Court was 
directed to proceed with the trial under S. 420 and to 
drop so far as that Court was concerned the charge 
under S. 406 of the Code. {Kanhaiya Lal, J.) 

Girdhai Das v. Emperor. 21 a.l.j. 621 

L. R. 4 A. (Cr.) 142 : 75 I.C. 353 (l) ; 

24 Cr. L. J. 929 (1) : A. I. R. 1924 All, 77. 

" — S. 179 —‘ Consequence ’ bears only a gram- 

matical meaning aiui is not confintd to a necessary itt- 
gredient of the offence. 

S. 181 ( 2 ) does not restrict the provisions of S. 179 
of the same Code. One of the consequences of 
criminal breach of trust, if committed by an agent, 
would be loss to the person to whom the property en¬ 
trusted to the agent, belonged, and therefore as the 
complainant would be entitled to get the proceeds of 
the articles, sent to the agent, paid to him; if the 
proceeds were not paid to him, loss would be incurred 
at the place where he lives and therefore the Court 
would have jurisdiction. S, 181 ( 2 ) in no way restricts 
the provisions of S. 179 . There is nothing in that 
section which prevents a Court within whose local 
limits any consequences of an offence have ensued, 
having jurisdiction to try the offence. The word 

consequence in S. 179 bears its ordinary gram¬ 
matical meaning and is not restricted to meaning a 
consequence which is a necessary ingredient of the 
offence. {Macleod C. J. and Hanga, J.) Emperor 
V. RaMRATaN CHUNILAL. 46 Bom. 641 : 

65 I. C. 637 : 24 Bom. L. B. 46 : 23 Cr. L. J. 173 : 

A. I. R. 1922 Bom. 39. 
-Ss, 179 and 181 {2')—Scope. 

S. 181 ( 2 ) and not S. 179 applies to a case of 
criminal breach of trust. {Suhrawardy and Mukerfi, 
JJ/) GuNANANDA DhONE V. LaLA SaNTI PRA“ 
KASH NanDY. 41 C. L. J. 80 : 29 C. W. N. 432 - 
86 I. C. 213 • 26 Cr. L. J. 725 ; A. I. E 1925 Cal. 613,. 
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-- S. 179 — Does not apply to offence under Penal 

Code, S. 408 —Loss Is not a ‘ consequence * ivithin 
S. 179 —Penal Code, S- 408 . 

S. 179 does not govern the jurisdiction of a Court to 
try the offence of criminal misappropriation or of 
criminal breach of trust for which a special provision 
is to be found in S. 181 (aV 22 P.R. 1915 (Cr.), Foil. 
iShndi Lal,C.J.) MaHTAB DIN Z'. EMPEROR. 

A.I. R. 1924 Lah. 663. 

-Ss. 179 and 181 — Place of trial is place of 

offence. 

Where the accused, a merchant carrying on business 
at Calcutta, ordered goods from the complainant at 
Delhi on condition that the goods were to be delivered 
in Calcutta and payment was to be made in Delhi and 
the accused disposed of the goods in Calcutta without 
paying for them, held, that the offence of cheating 
or criminal breach of trust, whoever,was committed in 
Calcutta and the Delhi Court had no jurisdiction to 
entertain a complaint in respect of those offences 
against the accused. {Shadi Lai, C.J.') ABDUL 

HaU ‘o. Emperor 23 Cr. L. J 743 (2) : 

69 I. C. 631 (2) : A.I.R 1924 Lab. 353. 

■ - —S. 179 — Scope —“ Consequence,'' meaning. 

“Consequence” means a consequence which forms 
part and parcel of the offence and does not mean a 
consequence which is not such a direct result of the 
act of the offender as to form any part of that offence. 

38 Mad. 639 , 29 M.L.J. 178 and 7 P. R. 1910 , Foil. 
{Moti Sagar, /.) NaDAR v. EmPEROR. 

34 Cr. I. J. 579 : 73 I. C. 323 : 

A. I. E. 1923 Lah. 487. 

—- S. 179 — Cheating—Offence is triable, where 

cheating is committed. 

In cases of cheating, there must be an intention to 
cause wrongful loss or wrongful gain but it is not 
essential that loss should be caused. It is the Court 
within whose jurisdiction the cheating was committed 
and not where loss ensued that should determine the 
forum of trial. Case of criminal misappropriation 
distinguished. {^Campbell /.) RagHBIR SaRAN v. 

Kurakshetar Motor Service Co. 

67 I. C. 623 : 23 Cr. L. J. 447 : A. I. R. 1928 Lah. 90. 

-Ss. 179, 182 —Place of publication will give 

urisdiction. 

If the defamatory letter is posted in Madras with a 
view to be read in Tinnevelly the offence of defama¬ 
tion is triable either in Madras or in Tinnevelly. 
{Spencer, /.) KRISNAMURTI lYERv. PARASURAMA 
IVER. 32 M. L.T. (H. C.) 164 : 72 1. C. 69 (1) : 

24 Cr. L. J. 309 (1) : 
A. 1. B. 1923 Mad. 666 : 44 M.L.J. 648. 

——S. 179 — False verification — Verification 
signed at one place but presented in another place of 
signing gives jurisdiction. 

A petition under S. 21 of the Income-Tax Act, 1918 , 
was verified at a place in the Tanjore IMstrict but 
presented in Ramnad District. On a complaint of an 
offence under S. 177 , I.P.C., read with S. 40 , Income- 
Tax Act, being filed in Ramnad, held, that the 
alleged offence was completed in the Tanjore IMstrict 
and that the Ramnad Magistrate had no jurisdiction 
to entertain the complaint. {Oldfield and Ramesam., 
//.) MOHIDEEN PaKIRI MaRAKKAYAR, In re. 

46 M. 839 : 31 M. L. T. 282 : 16 L. W. 335 : 
(1922) M. W. N 690 : 68 I. C. 843 • 23 Cr. L. J. 619 : 

A I. R. 1928 M. 50 (2) : 43 M. L. J. 475. 

-—S. 179 —Offence under S. 409 , /. P. C .— 

Place of trial—Consequence of wrongful act. 

A person is not accused of the offence of criminal 
breach of trust by reason of his having actually 
caused wrongful loss to anybody ; it is enough that he 
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intended to do so, even if no wrongful loss was ever 
caused in fact. Such loss is certainly the usual con¬ 
sequence of the offence but it is not one of the conse¬ 
quences by reason of which the person is accused of 
the commission of the offence. It is therefore not one 
of the consequences contemplated by S. 179 , Cr. p 
Code. The offence of criminal breach of trust is com¬ 
plete with the act of conversion and the intention to 
cause wrongful gain or wrongful loss. That intention 
can only be formed or at least can only be proved to- 
have been formed at the place where the conversion 
takes place and that place is the forum for trial of the- 
accused. 38 M. 630 , Foil. ; 46 B. 641 , Diss. {HalHfax 
A.J.C.') BaNERJI V. POTNIS. 20 N. L, R. 72 • 

81 I C. 263 : 25 Cr. L. J. 922 : A. I. R. 1924 Nag 253*. 
-S 179— Cheating—Place of trial. 

Where the crucial letter by which for the first time 
the complainant was clearly led to realise that there: 
had been an intention to cheat on the part of the 
accused was received by him at Buxar, held, that there 
was jurisdiction to try the accused at Buxar. {Bucknill, 

J.) P. H. metfeal V. J. Watson, 

26 Cr. L. J. 81 : 76 I. C. 17- A. I. R. 1924 Pat. 708. 

-S. 180— Non-British subject in Native Statt 

cannot be tried in British Courts. 

British Courts have no jurisdiction over a non-British 
subject retaining stolen property in a Native State. 9 - 
A. S 23 : 16 P. R. 1880 (Cr.): 22 P. R. 1888 (Cr.), Foil, 
{Wil'berforce, J.) MUHAMMAD HUSSAIN v. EM¬ 
PEROR. 2 L. L J . 348 : 68 I. C. 160: 23 Cr. L. J. 660. 
-S. 181— Change. 

Cl. (3) of this section will now apply not only to 
theft alone, hvt to any offence which includes, 
theft or the possession of stolen property. 

-Ss. 181 and 239— Conspiracy—Trial for — 

Jurisdiction of Court. 

Where a conspiracy is entered into in one district 
and the acts in pursuance thereof are committed in 
another district, the Magistrate of the former district 
can try’the offence of conspiracy but cannot try the 
accused in the same trial for offences committed out¬ 
side his district. The mere fact that the offences 
could have been tried jointly under S. 239 , Cr. P. Code 
if committed within the jurisdiction would not give a 
Magistrate jurisdiction to try the offence committed 
outside the jurisdiction, {Newbould and Chakrorvarti, 

//.) bisseswar V. Emperor. 28 C. W. N. 976t 

A. I.B. 1924 Cal. 1034. 

-S. 181 (2)— Accused — Failure to account 

due to breach of trust—Offence is committed at place 
where the accounts were due to be rendered. 

Where the accused is under a liability to render 
accounts at a particular place and fails to do so by 
reason of having committed an offence of criminal 
breach of trust which is alleged against him, the Court 
within the local limits of whose jurisdiction that place 
is situate, may enquire into and try the offence under 
the provisions of S. i 8 i, sub-S, (aL {Suhrenvardy and 
Mukerjiy //) GUNANANDA DHONE v. LaLA SaNTI 
PRAKASH NANDY. 41 C. L. J. 80: 29 C. W. N. 482; 
86 I. C. 213: 26 Cr. L. J. 726: A. I. R. 1926 Cal. 618,. 

-S. 181 v2)— Offence of criminal misappropriar 

tion should be tried where it is committed. 

Where money was received by P from the complain¬ 
ant in Calcutta, that is, the misappropriation to^ 
place there, //eld, that the case should be tried in 
Calcutta. {Chose and Cumifs^y JJ-) A. K. MaITRA 
V, Kamini Mohan Bose. 25 Cr. L. J, 87Tj 

77 I. C. 426 : A. I. B. 1925 Cal. lOT. 

- 8 . 181 {%')—Penal Code, S. Criminal 

breach of trust in respect of monies received at 
pore for which accused to account at Calcutta —Ctf/* 
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cttUa Court has ?urisdiction. 

Where in a complaint it was alleged that the accu¬ 
sed while in service of the complainant’s firm at Singa¬ 
pore committed criminal breach of trust in respect of 
monies received there but fcr which he was to account 
at Calcutta, lield^ that on the allegations made. Courts 
in Calcutta have jurisdiction. \Teunon and GAose, 

//.) Abdul i.atiff v. abu md. 26 c. w. N. 175: 
71 I. C. ^1^ 24 Cr. L. J. 113- A.I. E. 1922 Cal. 46 (1). 

“S. 181 (2) —IVhere money is payable in J?is~ 
trict A hit it is misappropriated iti District B oifeiice is 
triable in District B. 

Where the complaint was that accused No. i deliver¬ 
ed a certain amount to accused No. 2 in Kangra Dis¬ 
trict for payment at Hoshiarpur and that the money 
was dishonestly misappropriated by both the accused 
in Kangra District, the offence is triable only in Kangra 
District. (Campbell,/.) Dili A NaTH TULSI RaM. 

6 L. L. J. 471 ; 83 I. C. 690: 26 Cr. I. J, 136: 

A. I. E. 1925 Lah. 171. 

-—S. 181 ( 2 ) —Criminal breach of trust — 

Offence where triable—Loss 7uhere arises. 

The jurisdiction of a Court to try an offence of cri¬ 
minal misappropriation or criminal breach of trust is 
governed by S. 181 ( 2 ) and not by S. 179 , Cr. P. Code. 
The resulting Joss though a normal result in such 
cases, is not an ingredient of those offences .and can¬ 
not therefore be described as a consequence within the 
meaning of S. 179 . Where a firm with headquarters 
at X employs an agent at K to sell goods there and he 
fails to account for some items a complaint with regard 
to it can only be laid at K. (Shadi Lai, C /.) Mah- 
tab Din V. Emperor. 25 Cr. L. J. 4lo : 77 I. C. 490: 

A. I. E. 1924 Lah. 663. 

--Ss. 181 (2) and 179 —Criminal breach of trust 

—Offence triable where conversion takes place. 

For the application of S. 179 it is essential that the 
offence should depend on an act done and on a con¬ 
sequence which has ensued. I-oss to one person though 
a normal result of an act of misappropriation by an¬ 
other, is not an essential ingredient of the offence of 
criminal misappropriation. The offence is complete if 
the conversion is done with the intention of causing 
wrongful gain to the offender irrespective of any loss , 
which may ensue to any other person. The offence 
does not depend on the consequence which has ensued 
but on the act which has been done, and therefore the 
offence is triable where the conversion takes place and 
the accused intends wrongful gain to himself and falls 
under S. i 8 i(i). 44 C 012 , FoU. (May Oung, /.) 

AHaMED EBRAHIM V. H'aJee a a. Ganny. 

1 Bang. 56: 2 Bur. L. J. 40: 74 I. C. 74: 24 Cr. L. J. 746: 

A. I. E. 1923 Bang. 209. 
- S. 181 (3) —Being in possession of stolen pro¬ 
perty—Offence if can be enquired into by Court within 
whose iurisdiction theft was committed. 

Section i 8 i ( 3 ). Cr. P. Code, as amended means 
that the offence of being in possession of stolen 
property may be inquired into either in the 
District where it was stolen or where it 
was found to be dishonestly possessed. The context 
requires that the words “ such offence” in that section 
should mean the offence of theft whereas grammati¬ 
cally they should mean any offence of possession. 
(Ashworth, J.') EMPEROR v. BHIMA. 

L. E. 6 A. 208 (Cr.) 

" Ss. 181 (4) and 531— Scope of — Pfo failure of 
Justice by trial at wrong plcwe — Bffect. 

It is doubtful if the words “offence of kidnapping 
or abduction” in S. i 8 i ( 4 ) include an offence of 
wrongfully distraining or keeping in confinement a 
kidnapped person. When a person is tried in wrong 
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court contrary to the provisions of S. 181 ( 4 ), but 

there is no failure of justice, S. 531 cures the defect 
and the conviction can be sustained. (Stuart, /-) 

Badlu Shah v. Emperor. 21 A. L. J. 9i2 : 

46 A. 138: L. E. 5 A. (Cr.) 49 : 

A. I. R. 1924 All. 454. 

-S. 183 —Theft from running train—Place of 

trial. 

In the ca?e of a theft from a running train during 
the course of the journey the offence can be enquired 
into and tried by any Court having jurisdiction over 
any part of the country through which the train passed 
during the course of its journey. (Abdul Kadar, /.) 
Lazaras Megh Nath v. Emperor. 24 Cr. L. J. 253: 

71 I. C. 797 : A. I. R. 1924 Lah. 351. 

-^S. 183 — Scope—Whether offeftce committed in 

British India or outside doubtful—Benefit of doubt 
should be given. 

The section applies only when offence is committed 
in British India. Where it was doubtful as to whether 
the offence was committed in British India or outside, 
the benefit of doubt was given to the accused. (Moti 
Sagar, J.') NaDAR v. EMPEROR. 24 Cr. L J. 579 ; 

73 I. C. 323: A. I. R. 1923 Lah. 487. 
-S. 183 —Offence committed during journey. 

Offence committed in course of journey from one 
place to another can be tried by Court having jurisdic¬ 
tion at latter place. (Kennedy, J. C. and Raymond, A, 

/. c.) Emperor v. Moulabux. 

25 Cr. L. J. 439: 77 I. C. 727 : 

A. I. R. 1926 Sind 177 (1). 

- S. 186 —Duty of Magistrate—Case when to 

be sent. 

The wording of the section itself shows that it re¬ 
lates to offences which the Magistrate knows at the 
outset to have been committed, if at all outside the 
limits of his jurisdiction. The marginal note makes 
the meaning clearer and still more the references to 
the section in Schedule III and S 529 of the Code. 
(Walmsley and Suhrawardy, JJ-^ AMULYA 
Chandra, In re. 25 Cr. L. J. 184 : 

76 I. C. 424 : A. I. E. 1923 Cal. 401. 

-S. 188 —Certificate under, may be obtained 

stibsequently. 

Where the certificate under S. 188 was not obtained 
at the date of the complaint. Held, the defect would 
be cured if the certificate has been obtained subse¬ 
quently. (Shah and Kafifi, JJ.') RamBHARTHI 
HiraBHARTHI. In re. 47 Bom. 907 : 

25 Bom. L. E. 772 : 77 I. C. 189 : 

A. I. R. 1924 Bom. 51. 
- S. 188 —Absence of Political Agent*s certifi¬ 
cate renders proceedings void. 

The defect as to absence of a certificate of Political 
Agent as required by S. 188 is not curable by the 
subsequent production of the same, ii P. R. 1899 
(Cr.) Foil. 13 Mad. 423 and 19 All. 109 , Appl. 
(Campbell, /.) RaMCHARAN v. EMPEROR. 

5 Lah. 416 : A. I. B. 1925 Lah. 185. 

- S. 188 —Political Agent's or Local Govern' 

mends certificate is necessary fcrr inquiry but proceed¬ 
ings can be continued on obtaining of sanction subse¬ 
quently. 

The sanction of a Political Agent or the Local 
Government as the case may be is necessary for the 
prosecution of a native Indian subject committing an 
offence without and beyond the limits of British India. 
But the proceedings in such a case may be continued 
on the subsequent obtaining of the sanction even 
though the absence of such sanction will come in the 
way of the inquiry being proceeded with. (Kincaid, 
J.C.and Aston, A J. C.) ALLIBHOY JIVRAJ v. 
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Emperor. 25 Cr. 1. J. 620 

81 I. C. 108 : A. I. R. 1926 Sind 88 > 
-S. 190—Change. 

[Only Police Reports m writing should be acted 
upon under cl. (b) as amended.] 

-S. 190— Relation toS. 173* 

Magistrate can take cognizance both in cognizahle 
and non-cognizable offences upon a report mentioned 
in S. 190 (i) (/>) since the provisions of S. 190 extend 
to all offences. The use of the words “police report’* 
in S. 173 does not restrict this power as conferred by 
S. 190 (i) (/5). {Greaves and Pantofiy J J.') BHOLA- 

NATH Das V. Emperor. 

28 C. W. N. 490 : 83 I. C. 628 : 26 Cr. L. J. 68 : 

A. I.R. 1924 Cal. 614. 

--S. 190— Police report — Whai is—Notice of 

act. 

Police report ’’ in S. 190 , Cr. P Code, means a re¬ 
port within the meaning of S. 170 . When a Magistrate 
takes cognizance of an offence under S. 190 , a judicial 
act is performed by them. {Mukerjee and Chatterfee^ 
J/.) Nagendra Nath Chakrabarty v. Em¬ 
peror. 51 Cal. 402 : 38 C. L. J. 388 : 

A. I. R. 1924 Cal. 476. 

— Ss. 190 and 637— Proceedings suo motu by 
Alagistrate — Failure to comply with S. 191 is illegal. 

^ Where proceedings were initiated by a Magistrate 
suo motu and he d(d not comply with the provisions of 
S. 191 and inform the accused of»1iis right to have his 
case tried by another Magistrate, heldy that the omis 
sion was not an irregularity curable by S. 537 but was 
an absolute illegality vitiating the whole trial. {WiF 
berforce, /.) BODHA v. EmpEROR. 

4 P. W. R. 1921 (Cr.) : 69 I. C. 384 : 

22 Cr. t. J. 96 : 16 P. L. R. 1921. 

— —-S. 190— False complaint — Proceedings against 

Complainant for offence under /. P Codecs. 211 — Com' 
plaint utider Cr. P. Code, S. 190 , is essential. 

The petitioner made a statement to the Village 
Munsif that a dacoity was committed in his house and 
menuoned certain persons as having taken part in the 
dacoity. The Village Munsif forwarded the complaint 
to the Police, who held an investigation and referred 
the case as false. The Sub-Magistrate to whom the 1 
papers were sent accepted the referred charge-sheet 
and struck the case off his file. The police put in a 
charge-sheet before the Sub-Divisional Magistrate 
against the petitioner for an offence under S. 211 , I. P. 
C. The Sub-Divisional Magistrate transferred the 
case to the Second Class Magistrate who had acted on 
the referred charge-sheet in the alleged dacoity case. 
Held, that this was not a case in which the police 
could start proceedings of their own accord. The 
offence under S. 211 is a non-cognizable one and the 
Police w’ere not empowered to investigate into a non- 
cognizable offence and charge the petitioner. It was 
open either to the accused in the alleged dacoity case 
or to the Village Munsif, or any Police Officer to prefer 
complaint under S. 190 , Cr. P. Code, in which case 
the Magistrate before whom the complaint is made 
might take the case on his file after taking a sworn 
statement from the complainant. As such course was 
not adopted in this case, the proceedings w*ere illegal. 
{Devadoss and Wallace, J J .') PerUMAL NaICK 
Emperor. 22 L. W. 209 : 

26 Cr. L. J 1550 : (1925) M. W. N. 317 : 
90 I. C. 398 : A. I. B. 1925 Mad. 672. 

-Ss. 190, 200 and Omission to examine 

complainant ^Irregularity. 

A Magistrate has cognizance of a criminal case 
before he examine.s the complainant under S. 2 D 0 , Cr. 
P. Code. The omission to examine a complainant 
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‘ ' ') j:» 't 

under S. 200 , Cr. P. Code, is a mere irregularity and 
not an illegality. The person prejudiced by such an 
irregularity is the complainant and when the case ends 
in a conviction, he has no grievance. The accused 
cannot in general complain of the irregularity as the 
omission to take a swoin statement from the complain¬ 
ant cannot prejudice the accused. {Odgers and 
Wallace, //.) AmBaYARA GOUNDAN v. PachA- 
MUTHU Goundan. 19 L. W. 461 • 

26 Cr. L. J. 730 : 81 1. C. 218 • 

A. I. B. 1924 Mad. 687 (1)’ 

-S. 1^0^Prosecution for bringing a false 

charge—Accused should be given opportunity to sub¬ 
stantiate his allegations. 

A Magistrate who is considering whether he shall 
order an individual to be prosecuted upon a chairge of 
bringing a false charge should definitely offer to the 
accused person an opportunity of saying whether he , 
abandons his charge or whether he wishes to support ' 
it, and. if he says the latter, shall give him an oppor¬ 
tunity of putting forw'ard what he wishes to say in sup¬ 
port of his charge prior to ordering him to be prose¬ 
cuted for having brought a false charge. 14 Cal. 707 
(F. B.,) Foil. {Bucktiill and Ross, JJf) JaDU 
Dhanuk V. Emperor. 86 I. c. 62ft; 

26 Cr. L. J. 893 : A. I. R. 1925 Pat. 708; , 

—-S. 190 --Cognizance of an offetue—'Court need 

not knoiv beforehand—What each witness is to Prove. 

No provision of law requires that the Magistrate 
before taking cognizance should know exactly^ what 
each of the witnesses named in the charge-sheet* will 
prove; where the charge-sheet alleges that a cert^n 
offence will be established by the evidence of certain 
witnesses, this is sufficient to enable the Magistrate tcK 
take cognizance. {Coutti and Ross, J J.') H. GRANT; 

V. Emperor. 23 Cr' L. J. 68 : 

65 I.C. 421: A. I. B. 1922 Pat. 294 (2). * 

- -Ss. 190, 202 and Inquiry, can be made^ 

only on complaint—Jurisdiction of Magistrate. 

A Magistrate has no power to make a judicial or 
preliminary enquiry unless a complaint is lodged before- 
him under S. iqo ( 1 ) {a). S. 202 , under which alon^ 
an inquiry can be made, relates exclusively to com¬ 
plaints. No such inquiry can be made when cognizance 
is taken under cIs-. (5) and (c) of S. 190 . Where a 
report was made to the Police of an offence but it was 
found that the act complained of was a mere accident, 
and the Magistrate thereupon called on the person \p 
show cause why he should not be prosecuted under 
S. 211 of the Penal Code and eventually passed ^ 
Older under S. 476 directing nis prosecution, \<Id, that 
there was never a judicial proceeding before the 
Magistrate within S. 476 of the Code and that the 
order w’as bad. {Jwala Prasad, Jf) TlLOKI MaH- 
TON V. EMPEROR. 2 Pat. I*. T. 220 : 64 I. C. 47 : 

22 Cr. L. J. 735. 

- Ss. 190 and %'b\—Subsequettt addition of new 

accused does not require fresh proceedings in initiation. 

The addition of a new accused does not necessitate, 
fresh proceedings in initiation. The evidence, it is; 
true, must be recorded de nevo, but that is merely |n 
order that the witnesses, whose evidence has alr^dy 
.been recorded, may be used against the new accused. 
The Magistrate having taken cognizance of the offence, 

! it is right and proper, that he should bring to justice 
all those persons whether originally mentioned of not 
who, the evidence shows, were guilty of that office. 
In such cases the Magistrate should, be regarded as 
taking cognizance under the sarne clause of^cUon \po 
as he did against the original accused, ^^on 
appli^ to such cases, and is intended to apjdy to 
them. There is also authority for the view* that S. 351 


1 


2097 


CIVIL, CRIMINAL & RKVENUE 


•CR. P. CODE (V OF 1898), S. 190. 

is independent of the provisions of S. igo. 

Per Maung Kin^ J .—As regards section 190 ( 1 ) the 
information, or the knowledge, or suspicion referred 
to therein, has reference to the initiation of proceed¬ 
ings in regard to the offence alleged to have been 
committed, and not to a later stage of the case. 
\RobinsoH. C. Ktn and Mac Gregor, //.) 

Nga Chan Tha u. Emperor. 

1 Bur. L. J. 183 t 11 L. B. R. 398 : 73 I. C. 55 : 
24 Cr. L. J. 519 : A. I. R. 1923 Rang. 31 (F. B.) 

■ S. 190— Consiruction. 

Under S. 190 , a Magistrate takes cognizance of an 
offence and not of the offender. {Kincaid, J. C., 
Raymom and Aston, A. /. Cs.) MEHRaB z/. Empe- 
ROR. 17 S. L. R. 150 : 83 I. C. 885 : 26 Cr. L. J. 181 : 

A. I R. 1924 Sind 71 (’E.'B.) 

77 :-^—Ss. 190(1) (a) and 192 (1)--P K,<L>ers of 

M'^Sistrate—Cognizance of case — Tra)tsfer. 
Where a trial Magistrate reports to the District 
Magistrate that an accused before him was a perjurer 
and altered a document filed in Court, he can take 
cognizance of the offence under S. 190 (t?) and trans¬ 
fer It for trial under S. 192 <i) to another Magistrate. 
KSuiaiman, /.) SURAJ PRASaD v. EMPEROR. 

21 A L. J. 825 : 9 0. & A. I. R. 1049 : 

) I- 1924 All. 190. 
190(1) (a)— Complaint—Cognizance by a 
Magistrate—Police report—Shoivhtg complaint to be 
.false — Procedure. 

If a person is charged by another person with an 
offence and on enquiry by the police the police consi¬ 
der that the whole case is false, it is open to the 
complainant on petitioning against the police enquiry 
-to place the matter within the scope of the operation/ 
of S. 190 ,^ sub-S. I (,a), Cr. P. Code. But where a 
Magistrate has already taken cognizance of an offence 
in 'Which certain persons are accused, there is no 
authority for the suggestion that if when the charge 
sheet is placed before the Magistrate the police-officer 
as the prosecution medium omits the name of certain 
persons who^e participation in the offence has up to 
that time been before the Magistrate he is compelled 
in any way to follow what is after all no more than 
advice tendered.by the prosecuting authority. But the 
Magistrate need not, without giving any reason differ 
from that advice. Once the Magistrate has taken cog- 
ni^nceof an offence he is strictly entirety independent 
of any opinion which the police-officer offers to him and 
ft IS within his power to order that any person who have 
oeen, since he has taken cognizance of the matter, 
accused as being participants in the offence should be 
produced before him to undergo the preliminary en- * 
•quiry before committal or for trial in cases which do 
not go to a higher tribunal for trial. To hold other- 1 
wise would be to placq in the hands of the police (after I 
^ judicial tribunal had taken cognizance of the offence) < 
powers which might be subject to tne gravest abuse, i 
\Adami and Bucknitl, JJ.') RaGHUPAT NarayaN s 

Singh z/. Emperor. 1924 P. h. C. c. 162 • c 

84 I. C. 241 : 2ecr. L. J. 241 : 16 Pat. L. T. 323 .* ( 

f, A. I. R. 1924 Pat. 597. ( 

: -S. 190 (a) and ( c)— Distinction. 

When a Magistrate takes cognizance of a complaint 
under S, 190 , cl. (b) and directs process to issue 
agaipst other persons whose names transpired in the 4 

prosecution evidence during the trial, he is perfectly fi 

justified in doing so and he is deemed to have taken 

action against them under clause (a) , and not under ii 

^clause Cc*) \/anc(tid^ Raymotid and Aston^ t* 

Cs.), mehrab z/. Emperor. 17 s. L. R. I 60 • ii 
, ^ .A. I. B. 1924 Sind 71 (F. B.) h 

S. 190—(1) (a) —Order to take certain person 8 

Q- D.—VOL, I—132 


2093- ^' 

... f) itiir 


CR. P. CODE (V OF 1898). S. 190' ' ’ 

to custody on charge of robbery is not a ^co'ffiplqf-kf.* 
le Where the District Judge on receiving a petition 
;d issued an “order” that certain persons should be taken 
1- into custody to the Court of the Resident Magistrate 
n on charges of robbery and abetment of robbery: //eld, 
:. such a document cannot be deemed to be a “coni- 
) plaint”. The order of the District Judge, being ultra 
■ Vires, goes for nothing and the proceedings must be 
: quashed. (^/Cincaid, J. C. and Raymond, A. J C.') 

) POHUMAL V. Emperor 15 s. L. r. 119 : 

65 I. c. 481 : 23 Cr. L. J. 97 : A.I.R. 1922 Sind 9. 
7 S. 190 (1) (b) and (c) and S. 351— Magis- 
, irate direeling prosecution—Cognizance under. 

\\ here the trying Magistrate after the close of the 
: case directs the Police to institute criminal proceed- 
) ings against a witness, and tries the case himself after 
'' receiving the police report, he takes cognizance under 
S. 190 (^) and not under S. 190 (r) or S. 351 . The 
t trial is however illegal as the same person cannot be 
r the prosecutor and a Judge. {Pratt and f'awcctt, JJ.) 

J Gundo Chikko Kulkarni V. Emperor. 

23 Bom. L. R. 842 ; 62 I. C. 875 : 22 Cr. L. J. 603. 

• ■ 190 ( 1 ) (b)—“ Police report'*-~>lVhat 

I amounts to. 

‘Police Report’ is not restricted merely to reports 
under Chap. XIV of the Code upon information lodg¬ 
ed to the Police but embraces all reports submitted 
under S. 24 of the Police Act. An application by the 
Police to a Magistrate to take action against a person 
amounts to a ‘Police Report’ within S. 190 (b) of the 
code. {Jwala Prasad, J.) ABDUL Ali v. EmPEROR. 

1 Pat. L. T. 446: 59 I. C. 41 : 22 Cr. L. J. 9. 

I S. 190 (1) (b)— '^^Police report*^ does not only 

mean report under S. 173 . 

There is no justification for restricting the term 

police report” in S. 190 (b) to reports under S. 17 ^ 
only. (i 9 U)sS. L. R. i Dist. (JCincaid, J. C.. 
Raymond and Aston, A. J. Cs.) MeHraB v. EM- 

17 S. X. R. 150 • 

_^ ^ A. I. E. 1924 Sind 71 (F.B.). 

S«190 (1) yd^—Afagistrate uoi infermhrg the 
accused that he can get his case transferred. 

If the Magistrate takes cognizance of a case under 
S. 190 {c) but does not inform the accused that he 
can have his case tried by another Magistrate the 
p^roceedings before him .'^re illegal. {Banerji, J.) 
Ram Ratan v. Emperor. ^ 

19 A. L. J. 138 : 60 I. C. 1007 : L. R. 2 A. (Cr.) 104 : 

c. X X 22 Cr. L. J. 319. 

S, 190 (1) (c) and 191— Afagistrate trans- 

ferring a person from the witness-box t o the dock _ 

Right of such person to be tried by another Court 

Where a Magistrate transfers a person fron^ the 
witness-box to the dock, he does not act under S. igo 
(i) (c) of the Code of Criminal Procedure and take 

cognizance of an offence at all, and, therefore the 
person so transferred is not entitled to be tried by 
someotherC ourt, S. 191 of the Code being inappli¬ 
cable. ( 1924 ) Sind 71 ; ( 1899 ) 26 C. 738 ; ( 1914 ) 41 

OS 95 ) I C. W. N. 105 referred to. 
{^Stmpson, A. J. C.) Sri KISHAN v. DEBI DaYAL. 

2 0. W. N. 823 : 90 I. C. 915 : 26 Cr. L. J. 1619 • 

___g ion MW ^ ■^3®* 

-^^9 (1) (c )—Letter askt*>g for action to be 

taken about the alleged off'ence can be treated as 

information. 

A letter written to the District Magistrate conveyinc 
information of an offence and asking for action to be 
taken can be treated as information under S loo (c) 
to taking action. A. J. C.) Chhote 

MaharaJ V. King Emperor. 25 Cr. L J 1147 • 

81 I. C. 971 : 28 O.C. 33 : A. I. R. 1925 Oudh 144 (Ij 
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_S. 190 (1) ( 0 )— District Registrar who is 

also Dt.Magistrate cast take cognizance of a case coming 
before him as Dt. Registrar. 

After a Sub-Registrar refused to register a docu¬ 
ment, an appeal was made to the Dt. Registrar but 
that appeal was dismissed, and the Dt. Registrar woo 
was also the Dt. Magistrate directed the prosecution 
of one C the purchaser, for an offence under S, 47** 
Penal Code. 

Held that the Dt. Registrar who was also the Dt. 
Magistrate was competent to take cognisance under 
S. 190 . clause (i) sub-section (c) Cr. P. Code and to 
transfer the case to a Subordinate Magistrate in order 
that a commitment inquiry might be held and there 
was, therefore, no defect in the jurisdiction of the 
Sessions judge to try the accused. i^Mullick and 
Bucknilf //.) CHETA MAHTO v. EMPEROR. 

2 P. 459 : 4 P. L. T. 727 : 74 I. C, 536 : 
24 Cr. L. J. 792 : A. I. R. 1924 Pat. 128. 
_S. 190 {1} (c)— ‘ Information received^— 

Meaning. ^ ^ ^ 

Information received from the petition of objection 
filed by the petitioners* opposite party in the proceed¬ 
ing under S. 144 in showing cause against the order 
under the said section is not information received as 
against the petitioners. {/Culwant Sahay, /•) GaJU 
CHAUDHURI V. DF.BI CHAUDHURI. 

1 Pat. L. R. 97 (Cr) : 72 I. C. 945 : 24 Cr. L. J. 481: 

A. I. R. 1923 Pat. 532. 

_S. 190 (1) (c)— Cognizance of offence under — 

When <an be taken. 

A proceeding can be taken cognizance of under b. 
190 (c) of the Code only when it is instituted upon in- 
formation received from a person other than a Police- 
officer or upon the Magistrate’s own knowledge or 

suspicion. \Jwata Prasad. /.) 

Emperor. 1 Pat. L. T. 446 : I* 

22 Cr. L, J. 9. 

Ss. 190 (c), 191 and 5 b6—Cognizance of case 


by Magistrate on his cnvn knowledge—Subsequent trial 
by same Magistrate 

The mere fact that a Magistrate takes cogniza^e 
of a case on his own knowledge under S. 190 (c). Cr. 
P' Code, does not bring the case within the operation 
of S. 556 and so long as the Magistrate complies with 
the provisions of S. 191 , Cr. P. Code, he is entitled to 
trytheca.se. {Heald. J.) NGA CHIT KYaW ^ 

Emperor. 28 Cr. L. J. 24 (1) : 

3 Bur. I. J. 121: 84 I. C. 249 (1) : 
A. I. R. 1924 Rang. 325 (1). 

_S. 191 — Omission to inform accused is fatal 

Omission of the Magistrate to inform the accused 
before any evidence is taken, that he is entitled to 
have the case tried by another Court, is fatal to the 
legality of the trial, where the Magistrate is taking 
cognisance of an offence upon his own knowledge or 
suspicion. {Walsh,/.) CHANDER SEN Z' EmPEROR. 

21 A. L. J. 89 : L. R. 4 A. Cr. 11 : 73 I. C. 676 : 
24 Cr L. J. 656 : A. I. E. 1923 All. 383. 

- S. 191 —novo trial—General allegation 

carries little weight. 

A general allegation as to de novo trial w’ithout any 
date or without any specific allegation as to date when 
and the person to whom the application was made or 
what the order was in respect of it, carries little 
weight. {Sanderson, C. J, and Panton, J.) AZIZ 

Mandal V. Girish Chandra. 68 i. C. 38 : 

23 Cr. L. J. 502 : A. I. B. 1923 Cal. 320. 

_S. Transfer-Apprehension of irregu¬ 
larity is sufficient ground. 

Where the accused has every reason to apprehend 
that there will be irregularities in the further proceed- 


CR. P. CODE (V OF 1898). 8. 193. 

ings of the Magistrate’s Court, it is necessary to trans¬ 
fer it to the Court of any other Magistrate, {ffarri- 

son. /.) Kadda Singh v. Moti Singh. 

5 lah. L. J. 370 : A. I. B. 1924 lah. 4lo. 

-S. 192— Complaint—Police investigation-^ 

Case found false—Complainant challenging police 
report—Case made over to another Magistrate-^If 
can be with drawn. 

A complaint was sent to the Police for investigation^ 
They reported it to be false, whereupon the complain¬ 
ant impugned the report and applied for an inquiry. 
The Magistrate then sent the case to another Magis¬ 
trate for enquiry, who on reading the records directecT 
the Police to charge-sheet the accused. On this, the 
original Magistrate recalled the case, ordering it to be 
sent to another Magistrate. Held, the case having been> 
sent to a Magistrate under S. 192 . Cr. P. Code could 
not be transferred again ; but the proper order for the 
latter Magistrate to pass would be to summon the 
accused and not direct the police to charge-sheet them. 
{Sen, /.) MaHARI DHANGAR v BaLDEO NaRAIN. 

90 1. C. 667 (2). 

- -S. 192— Transfer. 

District Magistrate taking cognizance of case oaa 
report of his subordinate, has power to transfer the 
case to another magistrate. {Sulaiman, J.) SURAl 
Prasad v. Emperor. 21 A. L. J. 825 : 

9 . 0. & A. L. R. 1049 : L. R .4 A. 248 (Cr.) v 

A. I. E. 1924 All. 190. 

-S. 192 and S. 145— Transfer. 

Proceedings under S. 145 can be transferred.. 
{Ryves,/.) Mahendra SINGH z/. Mt. Rajpatti: 
20 A. L. J. 215 : 65 I. C. 861 ; 23 Cr. L. J. 205 r 

A. I. R. 1922 All. 99. 

. S. 192— Transfer of case—Cannot retransfer 
it again. 

A Magistrate who transfers a case for trial under SU 
192 of the Cr. P. Code has no power to transfer it 
again. {Stuart, J.) GaNGA SaHAI v. JaSWANT. 

65 I. C. 441 : I. R. 2 A. (Cr.) 161 1 

23 Cr. L. J, 89 (All). 

S. 192 with 110— Scope. 


S. 192 applies to a proceeding under S. ilo, the 
proceedings being a case. {Mullick and Coutts^ //.): 

Hirrnand OJha V. Emperor. 1 Pat. 621 c 

4 Pat. L. T. 44 : 71 I. C. 79 : 24 Cr. L. J. 81 : 

A. I. B. 1922 Fat. 586: 

---Ss. 192, 628 —Transfer of cases under Ss. 

145 and 147 . 

Proceedings under Ss. 14 $ *47 sre criminal: 

cases and a Magistrate has power to transfer such 
cases under sections 192 and 528 of the Code of 
Criminal Procedure. {Kulwant Sahay^ J.) ABDUL. 

Hamid v, Hasan Raza. 4 Pat. I. T. 297 r 

1 Pat. L. R. Cr, 195 ; 72 I. C. 951 = 
24 Cr. L. J 487 : A. I. E. 1923 Pat. 366; 

-Ss. 192 (1) and Transfer simply for 

considering report of investigation under S. 20 X if 
illegal. 

S. 192 (i) empowers a Magistrate to transfera case 
for enquiry or trial but it does not empower him to 
transfer a case simply for the purpose of considering 
the report of an investigation under S. 202 , Cr P. 
Code,which he has himself ordered. {Suhrawardy 
Mukerii. JJ) MaHABIR SINGH v. GIRIBALA DASSI 

87 I. C. 626 : 29 C.W.H 608 : A. I. E. 1928 Cal. 42. 

_S. 193(2)— Reference to Sessions Judge un-- 

der S. 123 — Latter can transfer it to Addl. Sessions 

J • 

When under S. 123. Cr. P. Code a magistrate refei^ 
red to the Sessions Judge a case where the accused 
failed to give security for good behaviour the case caiL 
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CR. P. CODE (V OF 1898), S. 195—Application. 

be transferred by the latter to the Additional Sessions 
judge for disposal. {IVa/msicy a*id Chotzner, JjS 

Benode Behari Nath v. Emperor. 

27 C.W. N. 996 : 50 Cal. 229 : 39 C. L. J. 75 : 
. A. I. R. 1923 Cal. 649. 

lS. 95 Changes '■ The right of privateiindivi- 
duals to prosecute has been taken away by aboli* 
shing sanction altogether. All the cases bearing 

o^n sanction are therefore of little use hereafter, 
Ed.J. 

-S. 195— 

Application. 

Costs. 

Death of applicant. 

Delay. 

Evidence. 

Grant of Sanction. 

Necessity of Sanction. 

Prima Facie Case. 

Procedure. 

Propriety of Action. 

Sanction after new Code. 

Scope of. 

Want of Complaint. 

Want of sanction. 

Application. 

'Ss. 195, 476— Ametidment — Sonciion given 


iinder old Code—Trial commenced but not completed 
before amending Act came into force—Fresh complaint 
— P/ccessity for, 

A Criminal Court took cognizance of an offence f<^r 
perjury on a sanction granted to a person before the 
Cr. P. Code Amendment Act came into force, but the 
trial was not completed till after that date. A charge 
was then framed against the accused and he sought to 
revise the order framing the charge and to quash all 
proceedings in connection therewith on the ground 
that no written complaint by the Court w.-.s filed as 
required under the amended provisions of the Code. 
If eld. the proceedings were perfectly valid and no 
complaint by the Court w’as necessary. 19 L. W. 392 
and Cr. M. P. No. 606 of 1924 followed. 

Per PVallace, J '.—In such cases it is essential not to 
confuse “ cognizance ” with “ jurisdiction ” Once a 
Court is properly seized of a oase, no amendment of 
the law except an amendment which took aw'ay the 
jurisdiction of the Court to try the offence can affect 
the Court’s authority to proceed wdth the trial. 

Vex Madkavan JVair^ J :—An^alteration in the law 
of procedure relating to the grant of sanction cannot 
invalidate proceedings validly begun under the old 
procedure. If the intention of the legislature was to 
annul such proceedings also, it would have expressed 
such intention in appropriate language, {Wallace and 
Madhavan Nair, //.) APPASaMY IYER, In re. 

(1925) M. W. N. 668 : 22 L. W. 554 : 

^ A^I. E. 1925 Jttad. 1122 : 49 M. L. J. 276. 

"S. 195— Application—JDefatnatimt by Party to 
judicial proceeding—Refusal of sanction is no bar to 
prosecution. 

The dismissal of an application for sanction under 
S. 193 of the Code to prosecute for defamation, a 
party to a judicial proceeding, in respect of a state¬ 
ment made by him therein is no bar to the institution 
of a prosecution for defamation. {Mooktriee^ Ag. C. 
J, Fletcher, Richardson, Walmsley and Buckland, 

//.) Satis Chandra v. Ram Dayal. 48 Cal. 388 : 

32 C. L. Z. 74 : 94 C. W. N. 982 : 59 I. C. 143 ; 

22 Cr. L. J. 31(S. B). 

~ S. 195 — Bar—^Complaint to police and then to 

Court—Police report as false—Convicticm under S. 

21 1 — Legality. 


CR. P. CODE (V OF 1898), S.195—Death of applicant 

A person made a complaint to the Police, which 
they reported to be false. Meanw’hile he had filed a 
regular complaint to the Magistrate, which was inves¬ 
tigated. He was convicted under S. 2 ii, I. P. C. for 
having preferred a false charge Held, in the absence 
of sanctioned or complaint under S. 195 , the pro¬ 
ceedings were illegal. {Bucknill and Ross, //.) 

Shaik Muhammad Yassin v. Emperor. 

4 Pat. 323 : 6 Pat. L. T. 457 : 26 Cr. L. J. 889 : 

86 I. C. 825 : A. I. R, 1926 Pat. 483. 
3 'S. 195 — Charge under .S’. 2H, I. P. C. alte¬ 

red to charge under S. 182 —Complaint of public ser- 
Vdfit concerned is essential * 

The essence of an offence under S. 182 is not the 
falseness of the information, as it is the essence of an 
offence under S. 211 , but the contempt of the lawful 
authority of the public servant concerned chooses to 
move the matter. Court has no authority to do suo 
^otji, by whatever process it reaches the result. 
{Wallace and Madhata7i Nair, //.) MUTHU GOUN- 

DAN V. Emperor. (1925) M. W. N. 108 : 

21 L. w. 661 • 26 Cr. I. J. 962 : 87 I. C. 418 : 

A. I. R. 1925 Mad. 400. 

Costs. 

I f 195— Costi—Costs tf may be ordered by 

Ctvil Court in proceedings under. 

Proceedings uuder S. 195 of the Code though taken 
in a Civil Court relate to a criminal matter and the 
court cannot direct payments of costs in such cases. 
K^hatterjee a^id Cuming, //.) BhOLANATH 

kharna V, PuRNA Chandra, 25 C. W. N. 661 r 

„ _ 67 I. C. 730 : 23 Cr. L. i. 458^ 

-S. 195 — Costs. 

Quaere :—Whether the court can order costs to be 
paid in a proceeding under S, 195 , Cr. P, Code, 
{Schwabe, C. J. Oldfield and Coutts-Trotter, //.) 
MUNISWAMI V. RaJaRATNaM, 45 M. 928 : 

72 I.C. 340 : 16 L. W. 605 : 24 Cr. L.J. 340 • 

A. I. R. 1923 Mad. 136 44 M. L. J. 774 (F. B.). 

6 - ^65 Costs can be allowed in revision. 

Costs can be allowed in application for revision of 

the order granting sanction to prosecute under S. loc. 

J C') Mt. Firoza Jan v, mirza Amir 
ALI. 9 0. L. J. 593 : 9 0. & A. L. R. 103 ; 74 I. C. 445: 

24 Cr. L. J. 781 : A. I. R.1923 Oudh 119. 
-S. l95~Costs. 

No can be awarded in proceedings under 

b. 195 . {Duckworth, /.) KaRUPIAH NaIDU v. R. M. 

S. MUTHUSWAMI. 1 Bur 1. J. 155 : 11 I. B. R. 418 

72 I. C. 975 : 24 Cr. L. Z. 611 

^ , A. I, R. 1923 Rang. 12 

Death of applicant. 

7* —S. 195— of applicant — Sa^iction ta 

prosecute^!f lapses on death . 

A sanction for prosecution given by a court under 

* 9S» r. P. Code, ( 1898 ) is not a personal privilege, 
granted to a petitioner but a decision that the case is 

one suitable for magisterial investigation, and there- 
fore a sanction for prosecution does not lapse on the 

it. Any man can, 

avail of such sanction on the death of the person 

who obtained it and can prosecute the person against 

obtained. {Abdul Qadir, y.) GOPAL 
SINGH Z/. CROWN. 71 I. c. 601 : 

^ 185 :A. I. R. 1922 lah. 221. 

of applicant—Legal represen¬ 
tative—Right to continue application. 

Where an applicant for sanction dies during the 

pendency of the application, his legal representatives 

cannot continue the application. They may file a 

J / and Devadoss, 

7/.)Ghulam Mohideen Quraishi Sahib z/. aha- 
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MADULt.A H^:gam Sahika. 46 M. 88 : 24 Cr. I. J.2 : 

(1922) M. W. N. 810 : 71 I. C. 49 (2) • 

32 M L. T. 102 ; 16 L. W. 881 ; 

A. I. R. 1923 Mad. 206.44 M. L. J. 66 . 

Delay. 

-S. 193— Delay. 

Delay may under certain circumstances be almost a 
Sufficient ground in itself but in other cases it may not 
be a ground at all for setting aside order for prosecu¬ 
tion. {Boys, J.) Emperor v. Baldeo Prasad. 

22 A. L. J. 772 : L. E. 6 A. (Cr.) 121: 82 I. C. 285 : 

25 Cr. L. J. 1277 : 46 All. 851: 

A. I. R. 1924 All. 770. 

' —S. 195— Delay—Duds of Justice. 

In a suit the deft, denied execution of the suit note 
and did nothing further but allowed the suit to pro¬ 
ceed ex parte and paid the decree amount soon after. 

In a subsequent criminal proceeding he admitted 
having executed the note, More than a year after the 
filing of the said written statement sanction was applied 
for against him. Held, after such lapse of tinie, the 
ends of justice did not require the giving of a sanction 
to prosecute in respect of what may be spoken of as a 
temporary lapse from probity, apparently repented of. 
{Teunon atid Sithraofardi, J J TraILOKYA NaTH v. 
RaDHAKANJAN. 25 C. W. N. 886 : 67 I. C. 204 : 

23 Cr. L. J. 380. 

-S. 195— Delay if not explained is fatal. 

There is no limitation fixed for applications for 
sanction to prosecute but, in such cases no time should 
be lost in instituting proceedings. Delay obviously 
tends to prejudice the person against whom proceed¬ 
ings are to be taken. {Lnmsden, J.') ABDUL Qadir 

V. Muhammad Ibrahim Khan. 

A I.R. 1924 Lah. 569. 

Evidence. 

--S, 195— Evidence — Witnesses on cotnmission 

—lixaymnation of. 

For the purposes of an enquiry made by a CivilCourt 
■under the provisions of S. 195 , Cr. P. Code examina¬ 
tion of witnesses on commission is permissible and 
sufiicient if s.anction is granted. Emperor v. A/ol/a 
Karim ( 1905 ) 33 Cal. 193 Foil. {Teunon and 
Snhrazuardy, J J DULLO SiNGH V. DEPUTY 

Inspector-General of police, C.I.D., Bengal. 

49 Cal. 551 : 65 I. C. 570 : 23 Cr. L. J. 138: 

A. I. R. 1922 Cal, 412 (1). 

-S. 195— Evidence — Legal evidence necessary 

to grant sanction. 

It has been authoritatively held that sanction must 
be based on legal evidence. 

Where the Court had on the pleadings full jurisdic¬ 
tion to try the suit and had power to record evidence 
on oath. 

Held ; the evidence so recorded did not become any 
the less legal evidence because it subsequently 
appeared that the plaintiff in the suit had omitted to 
take certain steps which the appellate Court consider¬ 
ed necessary before the suit could be instituted and 
therefore the evidence was evidence on which a 
sanction under S. 195 , Cr. P. Code, could legally be 
based. {Heald, J.) ABDUL AZIZ v. MaUNG TIN. 

2 Bur - L. J. 48 : 75 I. C. 74 : 
24 Cr. L. J. 874 : A. I. R. 1923 Rang. 225. 
Grant of Sanction. 

-S. 195 —Grant of sanction^High Court — 

Interference. 

Where the question of grant of sanction has been 
considtred by two courts below, the High Court will 
interfere in revision only in order to prevent a gross 
and palpable failure of justice. {Daniels, J JOTI 
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CR. P. CODE (V OF 1898), S. 195—Grant of sanction. 

PRASAD V. DURGA PRASAD. L. R. 4 All. 213 (Cr )• 

77 I. C. 805 ; 25 Cr. L. J. 454 : A. I. R. 19H All. 461. 

-S. 195 —Grant of sanction — Court's duty. 

Sanction ought not to be given unless the Court 
giving sanction has satisfied itself that there are very 
favourable chances of obtaining a conviction. When 
sanction is given to prosecute for giving false evidence, 
the actual statements, which are alleged to be false, 
should be mentioned in the sanction. {Macleod, C. J 
and Shah, J.') DaNAPPA NaRSAPPa, /« 

24 Bom. L. R. 45 : 66 1. C. 640 : 23 Cr. L. J. 176 : 

A. I. R. 1922 Bom. 38. 

-S, 195— Grant of sanction. 

If the order granting the sanction embodies by 
reference the application made and if all the essential 
particulars required by S. 195 are to be found there, it 
is a substantial compliance with the requirements of 
the law. {Teunon and Su hr award y, //.) DaLLO 

Singh v. deputy inspector General of 
Police, C. I. D., Bengal. 

49 Cal. 651 : 65 I. C. 570 : 23 Cr. L. J. 138: 

A. I. R. 1922 Cal. 412(1). 

..S. 195— Grant of sanction— Perjury com- 

tnitted before Munsif—Munsif transferred—Appellate 
Court can grant sanction. 

Where a Munsif, before whom, a false statement is 
alleged to have been made, is transferred, an applica¬ 
tion for .sanction to prosecute is cognizable by the 
Court to which appeals lie from that Munsiff’s Court. 
{Shadi Lai, C. /. and Abdul Raoof, J.) DlNA NatH 
GaNTAM V. MUHAMMED ABDULLA. 

2 Lah. 57 : 61 I. C. 53 : 22 Cr. L. J. 325. 

- S. 195 —Grant of sanction—Fraudulently 

obtaining decree for sums which had been disallowed in 
the former suit—Court in which second suit was filed 
but not the first Court can take action under S. 2 io, 

/. P, Code. 

Where a plaintiff first instituted a suit in one Court 
and obtained a decree for a part of his claim and 
then proceeded to present a fresh plaint in respect of 
the item disallowed and obtained an ex parte decree, 
the action under S. 210 , Indian Penal Code, can only 
be taken by the Court in which later suit was filed 
or by the Couit to which they are both subordi¬ 
nate, as the filing of the second suit cannot be held to 
be an offence committed in relation to proceedings in 
the first Court. {Harrison, y.) VISHNU RAM V, 

Crown. 7 L. L. J. 341 : 6 Lah. 446 : 26 Cr. L. J. 1688: 
90 I.C. 660 ; 26 Funj. L.R. 717: A.I.R. 1925 Lah. 524. 

-S. 196 —Grant of sanction—Omission to 

specify the required particulars wholly tnitates the 
saticiion'~“Cr. P. Code, S. syj. ^ ^ 

A sanction under S. 195 omitting to specify the 
particulars such as the court or other place in which, 
and the occasion on which the offence was committed, 
is liable to be set aside in revision. The defect cannot 
be cured by S 537 . {Moti Sagar, J.) JaSWANT SINGH 

V. King Emperor. 25 Cr. L J. 731: 82 I.C. 209 : 

A. 1. R. 1926 Lah. 139. 

-S. l^b^Grant of sanction — Grounds. 

There should be a reasonable expectation of con¬ 
viction before sanction is granted. {Lumsden, J*) 

Abdul Qadir v. Mahommed Ibrahim khan. 

23 Cr. L. J. 119 : 76 I. C. 183: A.I.R. 1924 Lah. 669. 

_S. 195—G’rrtrt/ of sash-tion—False suit— 

Plaintiff prevented from producing evidence. 

Sanction to prosecute for bringing, a false and 
fraudulent suit should not be granted when the plff. 
has been thwarted while attempting to establish the 
correctness of his claim by the unwarranted activities 
of the Police acting as the agent of the defendants. 
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CR. P. CODE (V OF 1898), S. 195—Grant of sanction 

Lai^ c. y.) Khairat Kam Emperor. 

__ 3 lah. L. J. 537. 

b. of sanction—Jzidicial disort- 

/? case~P<rucrs of Appellate Court. 


CR. P. CODE (V OF 1898), S. 19^—Necessityof sanc¬ 
tion. 

-—S. 195 —Grant of stiuctiou—Principles s^oz'ern 

ifiS grant. 

In orckring a sanction for perjury under Ss. loj and 


Under S Tncfr'i ()\ *\ c. . > m ordering a Sanction tor perjury under Ss. ioj and 

discretion t ill be iuL al o f >»' i^s oicler 

with reference to the evidence nVniln=> granted in- 


With reference to the evidence available and the other 
circumstances, a prosecution is desirable in the public 
interest, and not. if it merely satisfies itself that “a 
prtma facte case ” has been made out. 

V^x Oldfield. /.—Firstly, the duty of the Court 
granting sanction is discharged if it exercises a iudicis-l 
discretion ; and similarly the duty of the Appellate 
Court, if it satisfies itself whether such a discretion 
has been exercised. The former Court must therefore 
be required, whatever the extent to which the investi¬ 
gation undertaken for its own satisfaction has been 
earned to put on record sufficient to demonstrate to the 
latter that its exercise of discretion has been judicial. 
In the next place it may be said at lea'^t that the Court 
cannot be regarded as having exercised a judicial dis¬ 
cretion in granting sanction, when it has satisfied itself 
only that a prinia facie case has been made out, if by . 
that IS meant only that formal evidence of the iner*-- 
dientsof the offence is available, without reference to 
defects which may deprive that evidence wholly or to 
a material extent of value. j 

Per rotter. /.—It is to my mind, vital that I 

It should be recognised that a Court, in sanctioning a I 
prosecution arising out of facts which have come ' 
before it during the trial of a civil case should not be ' 
supi^.sed to be discharging that which is the task of ' 
the Committing Magistrate at a later stage and u«:urD' ' 
mg his functions by explicitly or tacitly pronouncing 
that there IS a prtma facie Where it is shown 

that the learned Judge exercised his discretion on a ; 
mistaken view of the facts, he may be treated as not , 
having exercised a judicial discretion at all, and the 
appellate tribunal may be considered as thereby 
invested with an unfettered discretion to act on the ^ 
tme facts. iSchzvabe. C. J. Oldfield, and Coutts ! 
Trotter. //.) MuniSWaMY MUDALIAR v. RaJa- i 
RATNAM PiLLAl. 72 I.C. 505 : 16 L. W. 505 : ! 

24 Cr. L. J. 340 : 45 M. 928 • ! 

A. I. R. 1923 Mad. 136 : 44 M.L.J. 774 (F.B.). ' 

--S. 196~~Granf of sanction—Principle ^uid- : 

In granting or refusing sanction to prosecute under I 
b. i 95» ^ P. Code, what has maiiilv to be seen is < 
whether there is reasonable probability'of a conviction. 1 
\A^en conviction for perjury can be had, considered. - 

KfCtnkkede. A. J. C.') BHAGIRATHI BaI v. EMPEROR c 

^ <^'713 : 26 Cr. I. J. 1401. .2 

— S. 195 —Grant of Sanction — Grotittds. 

The power to grant sanction under S. 195 is t 
included among the powers which can be exercised in g 
revision under S. 439 of the Code ; and if this w 
power can be exercised in a proceeding arising out of / 
trial in any of the Courts below it can also be exerci- tl 
^d for discharging an order made by a Subordinate tl 
Court revoking the sanction granted by the trying tl 
magistrate. {A'an/taiya Lai. /. Cl) BRIJ KUMAR v. ti 
Manna MISRA. 26 0. C. 153; 9 0. r. J. 662: d 

A. I. R. 1922 Oudh 18. ir 

—S. Grant of sanctiotz^ProPer investiga- a! 

tton n€cessary before granting sanction. 

Sanction must not be given to prosecute a person 
merely because an officer without proper judicial in¬ 
vestigation or enquiry is of opinion that such person — 
ought to be prosecuted for some offence. {Bucknilf sa 
J.) Chhote Lal V. Emperor. 1 Pat. L. R. 137 Cr. 

74 I. C. 710 ; 24 Cr. L. J. 806 : A. I. E. 1923 Pat. 642. pr 


er tentionally made false statements which .should be set 
ic I forth in the order. Although in certain circumstances 
a ' the omission to set forth the statements may be cured 
I by a reference to the application for sanction but the 
rt , grounds upon which the sanction is based must be re- 
1^.1 , corded in the order granting the sanction. Under S. 10 c 
te I theCourt must find that thelstatements were intcntional- 

•n I ly false and the opposite party need not show that he 
re [ did not testify falsely. Though there is no bar of 
1 * ' limitation, delay of a month is very material and whe- 
^erit isipreiudicial or not depends upon circumstances, 
e 1 he Court must find whether the object of the applica- 
I. I tion i.s to wreak vengeance. The Appellate Court must 

rt ) discuss points raised by the appellant anrl assign rea- 

I sustaining the order.The opposite party should 

t , be given sufiiciem opportunity to substantiate the pleas 
y j tak^i in the petition showing cause.* (/zoala Prasad, 

’• yOUAROGA JHA BaBUJAN MaNDAL. 

° . 2 Pat. L. T. 311. 

^ j ^ ^95 and Penal Code. S. 209~~Crant of 

I sanction—Sanction to prosecute under—Facts neces- 

t j sary. 

1 To justify a sanction to prosecute for an offence 
5 under S. 209 of the Penal Code, a mere dismissal of 

H enough. It must be proved 

f , that the claim was to his knowledge false, (jwala 

Prasad. /.) RaMNANDAN v. PUBLIC PROSECUTOR 

:_. 22 Cr. L. J. 467 : 61 I. C. 995 (Pat ) 

I , b. 195 Grant of Sanction—A^ecessity for 

' by third parties 

I filpH ^ complaint wa.s. 

nled, at the instigation of certain persons who were 

not parties to the complaint and proceedings wete 

I J S. 2 II, I. p. c. field, that 

j as the offence had been committed in relation to the 

j proceedings in Couri no prosecution could be launched 

, except on the written complaint of the Magistrate’s 

i ^ sorne court to which it wa.s subordinate. The 

High Court being a superior court could file the neces- 
say complaint and the High Court directed that its 

.h" 'L ® should issue as a complaint 

to the Magistrate. y.) p.N.S. M. SVED Khan 

e'. P. K. C. NaGOOR. 3 Bur T T 

96 cr. L.J. 262: 84 I. C. 326 : A. 1 . rM 24 Bang. 369; 

r,,/., / r • “f ^‘"‘cl' -n—Sanction to Prose- 

cute~Juchc,a, p. octtdtngs—Proceedingt without t ut is- 
diction—Effect of—Perjury. 

Plaintiff filed a suit to enforce compulsory recistra- 

t:on of a deed: the defendant challenged it as ^ for- 

Sbh'rhJn" was dismissed for non-compliance 

Art the provisions of Ss. 71 and 76 of the Registration 

X.I applied for sanction to prosecute 

the plaintiff for forgery and sanction was granted by 
the first Court and revoked by the appellate Court on 
the ground that the proceedings were without jurisdic¬ 
tion, and a nullity. that the Court had juris- 

diction to grant sanction even though the proceedines 
in the course of which the evidence was taken proved 
abortive {J/eald, /.) ABDUL Aziz Maung Tin 
2 Bur. L. J. 48: 75 I. C. 74: 24 Cr. L. J. 874:’ 

A. I. R. 1923 Rang. 225. 
Necessity of Sanction. 

of sanction—Condition as to 

ccfzftot he €Vcd€d* 

Where the law clearly says that it is a condition 
precedent to the prosecution that a sanction shall be 
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CB. P. CODE CV OF 1898), S. 195—Necessity of sanc¬ 
tion. 

obtained from the local Government, it is not open to 
any subordinate authority to override the provision of 
the law by saying that the offence falls under another 
section of the Indian Penal Code and if no sanction is 
neces'iary for the prosecution under that section, 
the offender may be prosecuted without any sanction. 
iMukcriee. J?) RAM NaTH V. KING EmPEROR. 

22 A. I. J. 1106: L. R.^B A. (Cr.) 26: 84 I. C. 714: 

26 Cr. L. J. 362: 47 All. 268 : A. I. R. 1925 All. 230. 

■ -S. 195— Necessity of satictioti—False harge 

t» Police — Sanction — Sub^et/uent complaint — Effect. 

The court is competent to act under S. 182 , I. P. 
Code when a false charge is made to the Police instead 
of the court. Sanction is not required for the prosecu¬ 
tion of such a man. His lodging a complaint in the 
court afterwards is immaterial. {Daniels, /.) BaKSHI 

V Emperor. L B. 4 All. 207 (Cr.) 21 A. L. J. 806 : 

46 All. 43: A. I. R. 1924 All. 187. 

-S. 195— Necessity of sanction — Revenue Court 

Deputy -Tahsildar holding enquiry into fatta transfer 

Production o^ document — Sanction—Penal Code, S. 
471 . 

Where the applicants for a transfer of patta produce 
as genuine a forged will before the Deputy Tahsildar 
in the course of the enquiry held by him, they can be 
.prosecuted under S. 471 , I.P. Code only with the sanc¬ 
tion of the Deputy Tahsildar. 12 Bom. L. R. 383 Rel. 
\schwabe, C J. and A’risknan, /.) MATTAM CHINNA 
ViraYA, In re. 16 L. W 534: 71 I. C. 63: 

24 Cr. L. J. 15: A. I. E. 1923 Mad. 87 (1). 

. . . S. 195— Necessity of sanction — Complainant 

a Public servant. 

Sanction under S. 195 , Cr. P. Code is not required 
when the complainant is himself the officer in question. 
(^Miller, C. J. and Ross, /.) GOVERNMENT ADVO¬ 
CATE OF BIHAR AN D ORISSA z/ Ganga Prasad. 

1 P. 423: 3 P. L. T. 669 : 75 I. C. 719 : 25 Cr. L. J. 31 : 

A. I. R. 1922 Pat. 532. 

Prima Facie Case. 

-S. 195— Prima facie case. 

The object of granting sanction to prosecute is to 
remove the statutory bar to the prosecution of offences 
mentioned in S. 195 of the Code. A prima facie case 
must be made out for setting the Criminal Law in 
force and the evidence must be such, that if unrebut¬ 
ted, the accused can be convicted. {Jwala Prasad, J.) 

Ramnandan i\ Public Prosecutor. 

61 I. C. 995: 22 Cr. L. J. 467 (Pat.). 

Procedure. 

' " -S. 195— Procedure — Passages under complaint 
not given in the order hut given in application for sane- 
tion are sufficient. 

Where the particular passages in respect of which 
sanction was sought under S. 195 were set out in the 
application for sanction but, not in the order of the 
Court, Held', that the order of sanction must be deem¬ 
ed to have been passed with respect to the state¬ 
ments contained In the application for sanction and 
was valid. {^Daniels, /.) „KaSHMIRI LaL v. MT. KIS- 
HEN Dei. L.R. 5 A. Cr. 99: 83 I. C. 660 : 

A. I. R. 1924 All. 563. 

-S. 195— Procedure — No necessity of notice. 

Before sanction is granted notice need not be issued 
to the person proposed to be charged. There is no 
statutory obligation upon any Judge to do anything of 
the kind. {IValsh, /.) AnGNOO SINGH v. EMPEROR. 
45 All. 109: 20 A. L. J 881 : L. R. 3 A. Cr. 149: 
71 I. C. 865: 24 Cr. t. J. 257: A. I. R. 1923 All, 35. 

- S. 195— Procedure — Dt. Judge cannot rem’ 

.and order. 

A Dt. Judge cannot when acting under S .195 remand 


CR. P. CODE CV OF 1898), S. 196~Prooedure. 

a case to the Subordinate Court for further enqairv 
He must himself decide whether the sanction which 
was refused by the Munsiff should be granted and he 
has power for this purpose to take evidence hitnself 
but he has no power to remand the case for further 
enquiry by the Munsiff. 44 C. 816 Foil. {Newbould 
and Suhrawardy, J J.') MATHURA NaTH v. RaJEN- 
dra Kumar. 72I.C. 79(1V 

24 Cr. L. J. 319 (1) (Cal.) : A .1. R. 1924 Cal. 641 (2). ' 

-Ss. 195 and 196— Procedure — A conspiracy^ 

Non-cognizable offence—Particulars specified in appU.. 
cation for sanction—Omission io specify Particulars in 
the order granting satution—Effect of. 

An application for sanction under S. 195 , Cr. P. 
Code should l-e read with the order granting sanction 
and where the particulars required by S. 195 , Cl. 4 are 
contained in the petition for sanction the older grant¬ 
ing sanction need not set them Out, 40 C. 423 . Foil. 
Under S. 196 -A of the Cr. P. Code consent in writing 
of the authorities therein specified is not necessary to 
a prosecution for a conspiracy to commit a non-cogniz- 
able offence when S. 194 , Cl, 3 of C. P. Code is appli¬ 
cable to the case. {A^ewbould ana Suhrawardy, //,) 

Kali Singh v. Emperor. 60 Cal. 461:761, c. 638- 

24 Cr. L. J. 949: A. I. R. 1924 Cal. 63! 

- Sb. 196 and 476— Procedure — High Court 

having to make comp 'aint to be enquired into by a 
Magistrate is inconsistent with the Judge's dignity 
and unfair to the accused — Bt*t no escape exists under 
the present Code. 

Under the new law the Court has no alternative but 
to prefer a complaint in writing and to forward it to 
a Magistrate of the first class having jurisdiction to 
entertain it. This procedure in its application to the 
High Court is open to serious objection. It Is hardly 
consistent with the dignity of a Judge of the High 
Court that he should have to make and sign a com¬ 
plaint which is to be inquired into by one of his saber- 
dinates and that he should be treated and recorded as 
complainant throughout the proceedings, the only 
exception being that hU examination in support of the 
allegations in the complaint has been dispensed with 
by proviso (aa) to_S.. 200 , Cr. P. Code. Nor is it fair 
to the accused that he should be arraigned in a case 
which has been instituted on a complaint made by a 
Judge of the highest tribunal and is to be tried by a 
judicial officer who is subordinate to the complainant. 
Though no Magistrate taking cognizance of a case of 
this description ought to be influenced by the circum- 
sance that the complaint has been preferrd by a 
Judge of the High Court yet there can be little doubt 
that the accused person is likely to entertain an ap¬ 
prehension, not altogether without justification, that 
his conviction is a foregone conclusion. {Shadi Lai, 

C. J.) Emperor v. Pir Qadir Baksh. 

6 Lah. 34 : A. I. R. 1925 lah. 312. 

--S. 195— Procedure—Sanction does not lapse on 

death of applicant. 

A sanction for prosecution given by a Court under S. 
195 , Cr.P.Code, 1898 , is not a personal privilege grant¬ 
ed to a petitioner but a decision that the case is one 
suitable for magisterial investigation and therefore a 
sanction for prosecution does not lapse on the death of 
the persons who obtained it. Any man can avail of 
such sanction on the death of the person who obtain¬ 
ed it and can prosecute the person against whom it 
was obtained. {Abdul Qadir, J.) GOPAL 6 INGH 
V. Emperor. 24 Cr. 1. J, 186 ; 711. C. 601: 

A. I. R. 1923 Lah. 221. 

- Sb. 196, 476 and 476-A— Procedure — Sam- 

tion to prosecute granted before amendment of Code — 
Lapsing of sanction owing to amendment of Code^ 


IK* 
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f. COD£ (V OF 1898}, S, 195—Procedure. 

Superior Court cannot make complaint—Procedu re 
indicated. 

Where, before the amendment of the Cr. P. Code, 
•a Subordinate Court granted sanction under S. 195 of 

the Code but the sanction lapsed owing to the subse¬ 
quent amendment of the Code ; Held : that the remedy 
of the complainant was to move the Subordinate Court 
tomakea complaint under the amended S. 476 and 
Ti^ot to move a superior Court under S. 476-A of the 
Code to make a complaint. (Wallace and Madhavan 
Hair, //.) L. PATTABI CHETTY Z'. GOPALa 
CHETTY. 26 Cr. L. J. 1125 : 88 1. C. 357 : 

« _ _ A. I. %. 1925 Mad. 1181. 

7 — Death of applicant— 

■I^egal representative—Right to continue application. 

Where an applicant for sanction dies during the 
pendency of the application, his legal representatives 
cannot continue the application. They may file a 
fresh peution if necessary. (Oldfield and Devadoss, 

JJ.) Ghulam Mohideen Quraishi Sahib v. 
AHAMADULLA BeGAM SaHIBA. 16 L W 881 • 

46 Mad. 88 : 32 M. L, T. {ji. C.) 102 • 

71 I. C. 49 (2); 24 Cr. L. J. 2 : 

4:J* Mad. 206 ; 44 M. L. J. 66. 

Ss. 195 and 476— Procedure — Sanction to 
.prosecute — L.ourt s duty. 

The Magistrate shall himself make a proper enquiry 
into the offences against public justice of the commis- 

u strong indications and 

shall thereafter either refuse sanction or grant it, if it 

should seem proper to take acUon, himself under 
. 476 of the Cr. P. Code. The proper attitude of the 
Court and the principle that should guide it in the case 
of offences against public justice are exactly the same 
as those of the police-officer who actually sees the 
^mmission of what appears to be cognizable offences. 
We must make full inquiry. He fails in his duty if . 
he takes no action at all, but merely waits for the < 
aggrieved party to complain and also if. when such a 
complaint has been made, he does no more than j 
scrutinize the evidence put before him by that party < 

happens to have seen himself, s 
\HatlifaXy A. y. C.) TULSIRAM v. TILOKCHaND { 

23 Cr. L. J. 605 : 68 I. C. 829 : ( 

_V 1923 Nag. 258. e 

- J>. 1B5 ( Procedure^Sanction granted but s 

■ no action t^en -Application for revocation of sanction 0 
refected—Time begins to run from date of sanction and n 
•net from refusal of revocation. i, 

The i^posite party obtained a sanction under S. loc, o 

tl?® prosecution of the applicant n 
under S. 471, I. P. Code but no action was taken for a 
some months and the applicant applied to have the tl 
order of sanction revoked and this application was J 
rejected. Held that the sanction cannot possibly be 
said to have been given by the Court which did not 
• originally grant the sanction but which merely refused 
to revoke that sanction when it had been granted and — 
hence six months period began to run from the date in 
of grant of sanction originally. (40 All. 338 Foil. 26 
M. L. J. 51. Diss. (Heave, A. /. C.) MaKHDUM or 
Thaler v. Emperor. 87 i, c. 515 ; th 

26 Cr. L._J. 965 : A I. R. 1926 Oudh 22 fl}* he 

--;—S. Procedure—Penal Code, S. 193— A 

.Sanction to prosecute for perfury—Different view by a 
trial court and an appellate court—Effect of. — 

If a piece of evidence is regarded by the appellate 
court in a different light from the view taken by the pa 
trial court sanction cannot be granted to prosecute for to 
perjury the witness giving such evidence. (Das. / 1 I N. 
.Hiralal Lila. 3 P. L. X. 60 : 64 I. C. 276 • 

22 Cr. L. J. 766 ; A. I. R. 1923 Pat. 102 (2) 


CR. P, CODE (V OF 1898), S. 195—Propriety of ac¬ 
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Propriety of Action. 

S. 195 —propriety of action—Penal Code, S. 


56- A person commits no perjury when the assertions 
dy which he makes are, according to his affidavit, not 
irt from his personal knowledge but from what he had 
id been told, and where there is nothing whatever to 
le show that the assertions are not correct. The Dist. 
in Judge cannot possibly sanction a prosecution for p^r- 
A j'ury in respect of an affidavit sworn before him as Dist. 

: Registrar. (Stuart, /.) DiNA NaTH v. NeK RaM. 

21 A. L. J. 88 : 74 I. C. 75 ; L. R. 4 A. Cr. 6 • 
24 Cr. L. J 747 : A. I. R. 1923 All. 175 (1). 
Ss. 195 and 203 —Pfopriety of action — Cri- 
e minal breach of trust—Complaint—Dismissal of corn- 
JS plaint without examining complainant—Sanction for 
a / alse charge — Revision. 

’ K Magistrate dismissed a complaint for criminal 
'. breach of trust without examining the complainant in 
: contravention of S. 203, Cr. P. Code. The Magistrate 
; thereupon granted sanction to prosecute the complain- 
: ant for bringing a false charge. /. ,f., under S. 211 or S. 

complainant applied in revision to 
^ fbe High Court. Held, that the Magistrate not hav¬ 
ing dismissed the complaint according to law under 
y . 203, Cr. P. Code, the complainant could not be 
• convicted of bringing a false charge. On an applica- 
tion in revision for setting aside the order granting 

r sing the complaint had been made Illegally. (Macleod, 

C. J. and Crump, /.) NiNGAPPA RaYAPPA, In re 

48 Bom. 360 : 26 Bom L. R. 183 • 

25 Cr. L. J. 960 : 81 I. C. 608 • 

fin,, ^T^Propriety of action—Sane- 

tion on evidence of tvitnesses—Petitioner having no 

opportunity to cross-examine—Hotice—Revision 

In a mortgage suit the plaintiff (petitioner) did not 
appear on the date of the hearing but the Court after 
examining some witnesses for the defence granted 

DirS prosecute the 

plaintiff for bringing a false claim under S. 209, I P 

Code, on the ground that the suit was on a discharg¬ 
ed mortgage. Held: the lower Court in granting 
sanction without notice to the petitioner (plaintiff) and 
on the evidence of witnesses whom the petitioner had 

'u "^^oss-examine. acted v^’ith material 
irregularity in the exercise of its jurisdiction. The 
order granting sanction must be set aside. There is 
no rule of law which precludes a Court taking action 
against a person under S. 476, Cr. P. Code even before 
the civil proceedings had come to an end. (IVallace 

VENKATaSUBBIAH, In re. 

16 L. W. 925 ; 69 I, C. 440 : (1922) M. W. N. 811 ; 

23 Cr. L. J. 712 : A. I. R. 1923 Mad. 228 

_._s IQS z> . - ^ 44M.L. J. 74.' 

o. —Propriety of actiofi—Judge sanction- 
tng Prosecution—If can hear appeal from conviction. 

It IS a .allacy to hold that a Court which sanctions 

^ S. 195, Cr. P. Code, is 

t^hereby rendered incompetent to try the offence or 

hear an appeal against a conviction for it. (Hallifax, 
A.j.c.) PaNDIA MaHAR In re. 76 I. C. 395 . 

__ .J- 171 : A. I. R. 1924 Nag. 23* 

Propriety of action—Grounds. 

Where an inveterate enmity exists between the 
parties, the Court will, in the interests of justice, refuse 
to give sanction for prosecution. (Lyle, A I r" 

Nazir Hasan z.. Mi>. Yamin. 26 a'd:*m ^ 

^ 68 I- C. 414 : 9 0. £. J. 282 - 

23 Cr. L. J. 574 ; A. I. R. 1922 Oudk 226 
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CR. P. CODE ( V OK 1898). S.195~Propriety of action 

-S. 193 —of ailion — Grounds. 

Where the grounds on which the learned Sessions 
|u<lge proceeded, do not exclude the possibility of the 
complaint and »he evidence adduced in support of it 
being true. //t’A/that on the mere existence of such a 
possibility the order passed by the trying Magistrate 
granting the sanction ought not to be lightly set aside. 

It is essential that no one should be permitted to use 
the penal law to satisfy his own private ends or per 
sonal spite and if there is a prtma facie ground for 
thinking that the charge was prompted by improper 
motives and was false and vexatious the necessary 
elements to justify the grant of the sanction would be 
made out {Kan/ioiyn La/, J. C.') HRlJ KUMAR r-. 
Manna. ^5 C- 1^3 : 71 I. C. 681 : 

9 O.L.J. 662 ; 2* Cr. L. J. 217 ; A. I. R. 1922 Oudh 18. 
_S. 195— Propriety of action—Different vitivs 

of Courts —/. P. Code, S. 193- 

When two Courts take different views of facts, 
sanction for prosecution should not be granted. {Das, 

/ ) Hiralal V. Lila Mahton. 

3 Pat. L. T. 60: 64 I. C. 276 : 22 Cr. L. J. 756 •• 

A. I. R. 1923 Pat. 102 (2). 

Sanction afterNew Code. 

_S. 195— Sanction after New Code — Sanction 

Q-rantcd before the new Code came in force—Prosecution 

after its coming in force is invalid. 

A prosecution for perjury started after the amended 
Code came into force, on the strength of sanction 
granted before its so coming in force is illegal. 
(Mukerii, J.) AmERAJ SINGH v. EMPEROR. 

23 A. L. J. 35 : I. R. 6 A Cr 70 : 86 I. 0. 287 : 
26 Cr. I. J. 751: A. I. R. 1925 All. 306. 
-S. 196 —Sanction after nc'w Code—Pefusal of 
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— Appeal—Passing of new Code—Effect of Penury 
Passages not set out in the order—Plffect of. 

Against an order of the Subordinate Judge refusing 
sanction to prosecute the petitioners for perjury there 
was an appeal to the District Judge. When the 
appeal was pending, the new Cr. P. Code came into 
force. It was contended that the District Judge 
had no power to grant sanction afterwards as he did. 
Held, that the petitioners had incurred a liability to 
have their prosecution for false evidence sanctioned 
and the complainant on his application being dismiss¬ 
ed by the Sub-Judge acquired a right to apply to ap¬ 
pellate (^ourt under S. 195 . Cr. P. Code, (as it was un¬ 
amended) for the grant of sanction which the lower 
Court had refused. Under these circumstances the 
repeal of S. 195 as it then stood could not affect any 
pending investigation in respect of the *'ight which 
had accrued to the complainant or the liability which 
had been incurred by the applicants. The Dt. Judge 
had therefore power to grant the sanction. here the 
particular passages complained of as being perjured 
evidence were not set out in the order of the District 
Judge but were set out in the application for sanction 
the order of sanction must be deemed to have been 
passed with respect to the statements alleged in the 
application. (Daniels, J KASHMIRI T^AL v. Ml. 
KisHAN Dei. ‘ I. R. 5 A. 99 (Cr.). : 

A. I.R. 1924 All. 663. 

-S. IQt—Sanction after ne70 Code—Sanction 

granted after new Code came iyito operation is illegal. 

A sanction to prosecute for perjury granted after ist 
September, 1923 , i.e., when the new Code (Act XVIII 
of 1923 ) came into force is illegal. 1924 Cal. 826 , 
Foil. (^Marten and Fawcett, /.) GaFUR DAUT) 
SaHEB In re. 26 Cr. L. J. 448 : 86 I. C. 64 : 

26 B. L. R. 1236 ; A. I R. 1925 Bom. 161 (1). 

_S. 196— Sanction after new Code — Amend- 

meftt of^Sanctioft granted after-^l^gatity of. 


CR. P. CODE (V OF 1898), S. 196—SoopO of. 

Where after the amendment of S. 195 , Cr. P. Code 
by Act (XVIII) of 1923 * a Court grants a sanction on 
application made prior to the amendment, the sanc> 
tion is illegal and no Court can take cognizance of 
the offence on such sanction. The High Court 
refused to treat the sanction though valueless as a 
good complaint within S. 195 (b), Cr. P. Code or 
S 476 , Cr P. C. In a criminal case involving the liberty 
of the subject it wa3 not a proper course to adopt. 
{^Greaves and Panton, J J f) BALDEO MISSIR v, 
DEPUTY INSPECTOR OF POLICE, C I.D., BENGAL. 

61 Cal. 662 : A. I. R. 1924 Cal. 826. 

- - - -—S. 196— Sanction after new Code — Sanction- 
obtained by private person before amendment — Com^ 
plaint after amendment is illegal. 

The alteration made by the new enactment affects 
only procedure to be adopted for setting the law In 
motion. A person, who had obtained sanction prior 
to the date of the enforcement of the Act, could not 
lawfully institute, after that date, a complaint in res¬ 
pect of an offence covered by the sanction. i^Shadi 
LaL C. A) JAWAHAR LaL v JAGGUMAL. 

' 26 Pvnj. L. R. 162 : 6 Lah. 41: 88 I. C. 623 : 

26 Cr. 1. J. 1163 : A. 1. R. 1926 Lah. 330. 

-S. 196— Sanction after slew Code— Sanetton- 

given but no prosecution launched before Septfmter, 
1923- 

Sanction to prosecute was given before the amend¬ 
ment of the Cr. P. Code but no prosecution was made- 
till after the amended Act was passed ( 1923 ) : the bid 
order is useless and new order should be requested. 
(Carr, /f) ANI Ah VONE. 2 Bur. 1. J. 289 :: 

A. I R. 1924 Rang. 211.. 
Scope of. 

Sp. 196 and 476— .Scope—Meaning of the 


word “ Court.'' 

The expression ‘ Court ’ in S. 195 is of a wider 
scope than the expression ‘ civil, revenue or criming 
Court ’ in S. 476 . (Sulaiman. /.) KANHAIYA LaL 
V. BHAGWAN Das. 23 A. L. J. 966: 

L. R. 6 A. Cr. 163 : A. I, R. 1926 All. 30. 

_S. 196 (1) (c)—“ Court" — Court in a ' 

Amative state. 

The word “Court” in S. 195 (i) (c) of the 
Cr. P. Code cannot be construed as including; 
a court in a Native State such as Baroda State 
(Fenveett and Madgaonkar, //.) MULjIBHAt HlRA- 
BHAI Patel In re. 89 I. C. 976 (1) : 

27 Bom L. R. 1063^ 

_—S. 19b—Scope of~Proceedings under, are not 

appellate proceedings. 

Proceedings under S. 195 are not appellate proceed¬ 
ings though they may in some respects resemble them. 
For at each stage they are described as constituted by 
the grant or revocation of the sanction, which some- 
inferior authority has refused or has granted, not with 
direct reference to the setting aside of that inferior 
authority’s order. (Oldfield and Pamesam, JJ.') A. 

F. M. N. Narayanan v, Kadiraya Goundan. 

17 L. W. 811 : 72 I. C. 337 : 1923 M. W. R, 223 : 
24 Cr. L.J. 337: A.I.R, 1923 Mad. 604 : 44 M.L.J. 320. 

_8. 196— Scope—Under CL (r) complaint must 

he made by the Court before which the offence was 
alleged to have been committed^Private complaint is- 

illegal. . . . 

If an offence has been committed in or in relation 

to any proceeding in any civil, revenue or criminal’ 
Court, that Court alone can start proceedings, but 
if offences mentioned in sub-clauses(b) oKc) are com¬ 
mitted in respect of a document produced or ^iven 
evidence in such proceeding then also no Court shalB 
take cognizance of them except* on the* complaint ini 
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writing by such Court, and the proceedings started on 
a private complaint in relation to an offence under 
sub-Cl. (c) are illegal and ought to be quashed ; 14 
A.L.J. 74 , Foil. {Sulaiman, y.) KaNHaIYA LaL v. 
BHAGWaN Das. 23 A.L.J. 956: I.R. 6 A. (Cr.) 163 : 

A. I. R. 1926 All. 30 
Ss. 195 and 476— Scope of the sections — 
Amendment of the Code—Elfect of. 

Prior to the amendment of the Cr. P. Code 
by the amending act of 192 ^, Ss. 195 and 476 
of the Code referred to two different things. S, 195 
required a sanction or complaint by the Court for the 
prosecution of certain offences. S. 476 gave the Court 
a quite independent power to direct a prosecution of 
Its own authority and send the case for trial 0:1 the 
merits to a first class Magistrate. As the Code now 
stands both the sanction by a Court and the direct 
order by a Court directing a prosecution are done 
away with and the procedure in all cases is one of 
complaint by the Court : S. 195 describes the offences 
in respect of which a complaint i® necessary and 
». 476 describes the procedure under which a com¬ 
plaint IS to be made, The intention of the legislature 
seems to be to make S 476 co extensive in its scope 
with clauses (b) and (c) of .S. 195 (i). Cl. (a) of 

195 not concerned with Courts and S. 476 
does not refer to it. {Daniels. J.) DwaRKA Pra- 
bAD V. MaKUND SaRUP. I. R. 6 A. 630 • 

90 ^-^-^290^: 26_Cr. I J. 1506 ; t. R. 6 A. 213 (Cr.) 

^ S. 196 Scope of —‘ Produced or given in evi- 
dence refers to original and not to copy. 

The words produced or given in evidence ** in 
b. 195 , Cr. P. Code, refer to the production of the - 
onginal and not the production of a copy. 8 O. C. 313 
Foil. {Daniels, J.C.') GiRDHARl LaL v. EMPEROR. r 

12 0. L. J. 194 : 2 0. W. N. 174 : 86 I. C. 993 • I f 

n 1925 Oudh 413. .3 

S 195— Scope of—Special conferment of appel- \ 
late Powers on city Magistrate does ?tot oust the appel¬ 
late pmoers of District Magistrate. 

By Notificalion No. -*848 VI- 3 S 3 of the 3 rd Decern- - 
ber 1921 , the City Magistrate of Lucknow had been ^ 
inv-ested with the power to hear appeals from orders 
and convictions by Magistrate of the 2 nd and 3 rd t> 
classes under S. 407 ( 2 ) read with S. 37 of the Cr P .S’ 
Code. Held that for the purpose of S. 195 , clause « 
C7) of the Code an appeal from the decision of a 
Bench of Honorary Magistrates, exercising second or ta 
third class powers, was to be deemed “ ordinarily ” to fr 
he to the District Magistrate and not to the City ig 
Magistrate. 30 Cal. 394 and 26 Mad. 656 Ref. {Hast- ca 
haiya Lai, J.C.') AHMaD HuSAIN v. MT. RaHI- th 
man. ^ 26 0. C. 358 : A. I. R. 1924 Ovdh 239. an 

' ' 9. 195 Scope of — Section should be given th 

wide interpretation—One offence may be committed ‘ in th 
relation to another though the other may never be com of 
mitted. 

The words of S. 195 ^b) should be given as wide an pe 
application as possible. Some of the offences enu- Sf 
merated in the clause are capable of being committed 
in relation to a judicial proceeding which did not exist. 

False evidence for instance may be fabricated for a _ 

contemplated suit or property may be fraudulently con- ma 
cealed in contemplation of an execution proceeding, offi 
The clause applies if the judicial proceeding is in 
existence at the time when it is sought to prosecute pr< 
the offender for the offence in question. If two offen- an« 
ces are even remotely connected by the relationship of no 
cause and effect, then the first may be said to have the 
been committed in relation to the second. It may be A i 
that the commission of the latter offence may never coi 
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on have been intended, but if it is in fact the consequence 
der of the former offencf then S. 195 applies. KMnllick 
14 and Jwala Prasad, //.) DaROGA GOPE v EmPER- 

6 P. L. T. 516 : 88 I. C. 1045 : 

I- B. 1925 Pat. 717. 

7 —Z --Ss. 196 and 200 {&ii)-^Scope of-Offence under 

o . lo 2 » • Code—Complaint not inwriting^^Convtc- 
tioti—Licbility of^ 

de Where an objection as to the absence of a com- 
70 plaint in writing was not taken at the trial or in the 

in revision, it is not sufficient 
he to upset a conviction under S. 182, I. P. Code. Assum- 

irt mg there was no complaint in writing, it would not 
of make the conviction illegal. The object of introducing 
le t^he words m writing ” after the word complaint in 
iw S. 195 and adding cl. (aa) to S. 200 , Cr. P. Code, was 
ct to remove the inconvenience which might be felt if 

le It was made incumbent on the Magistrate to examine 

Df the complainant when taking cognizance of an offence 
2 S As the provision as regards sanction was removed 
d from S. 195 , Cr. P. Code and as it was made obli^a- 
1 - tory for the public servant concerned to make a com- 
e plaint instead of giving a sanction in order to prosecute 
e a person for offences referred to in S. igc Cr P 
Code, it was thought that it would cause a good deal 
b of inconvenience if such public servant had to attend 

* . appear before the Magistrate in order 

: to lodge the complaint. {A'ulwant Sahay, / ) 

) Lachmi Singh v. Emperor. 1924 p. h. c. c isi • 

6 Pat. L. T. 605 : 81 I. C. 629 : 25 Cr. D. J. 972 : 

I ——s iQ*! c ^ e 1924 Pat. 691. 

' o ^ of—Party to procCedings^Cr. 

I fo a Court to make a complaint in 

respect of any person other than persons who were 
parties to the proceedings before it. {Pobinson, C J 
and Brown, J.) C. T. GurUSWaMI z/. D. K. S. IBRA- 

2 Rang. 374 : 26 Cr. X. J. 295 : 

84 I. C. 439 ; A. I. R.1925 Rang. 28 
_ Want of Complaint. ^ 

T’TTTT®// ^^^^P^^i^^—Conviction under 

S. 1 73 of the Penal c ode, without complaint by Public 
servant concerned is illegal though convicting Magis¬ 
trate to take cognizance of the o^ence under 

S. 22 s {b)of the Penal Code to convict the accused for 
a minor off^ence under S. 173 . 

When the Code provides that the Court shall not 
take cognizance of certain offences without complaint 
from a public servant it is not open to a Magistrate to 
I Ignore this provision by the device of instituting the 
case under another section of the Penal Code. HencI 
the Magistrate cannot sav that he took cognizance of 

X .iT n S ^ ^ convict the accused under S i7i 
of the Penal Code which he regarded as a minor 

offence of the same character as that for which a 
penalty is provided under S. 235 {b). {Heave / ^ 

Sri Narain Singh v. Emperor. ' 

: I*- R. 5 A. (Cr.) 163 : 

; V Absence of for^ 

mal complaint does not vitiate conviction when phiZ 

and deposes in this case. 

^ person should be 
prosecuted under S. 211 for information given to him 
and gives evidence himself in support of that charge 

no serious irregularity can arise in the convicrion ®of 

the accu^d in proceedings initiated upon that report 
A report by police-officer in a non-cognizable case^i« a 
complaint within the definition. (30 Si. 910 , sl p. n. 
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loio and 30 Cal. 285 , Dist.; 40 Cal. 3oo» 22 Bom. SS®’ 
Foil.) {Lumsden, /.) MEHR CHIRAGH DIN EM- 

PPROR 4 lah. 359 : 25 Cr. L. J. 125 : 

76 I. C. 189 : A. I. B. 1924 Lah. 258. 
_Ss. 195 and 637 —of complaint—IVafit 

of complaint under S. 19 S incurable. 

The want of a complaint by the Court concerned, 
under S. ig; will vitiate the whole trial and the defect 
cannot be condoned. {Daniels, J. C,') GiRDHARI 

Lal z'. Emperor. 12 0. L. J. m : 

2 0 W. N. 174 ; 86 I. C. 993 : 26 Cr L. J. 929 : 

A. I. B. 1925 Oudh 413. 

_Ss. 195, 476 and 4 (1) {'h.)—{Vant of com¬ 
plaint—Order passed by Court on complaint made by 

Police is not complaint by Court. , „ . 

Where a prosecution was initiated by the Police who 
made the complaint and on that complaint the Magis¬ 
trate passed an order to summon the accused. H‘ld \ 
that the order could not be construed as a complaint 
within the meaning of the Code. {Buckmll and Ras, 
rj') Mahomed Yassin Emperor. 

4 Pat 323 : 6 P. L. T. 457 : 86 I.C. 825 : 

26 Cr. L. J. 889 : A. I. B. 1925 Pat. 483. 

_—S. \^h—lVant of complaint—Penal Code, 

S. 211 — False information to police follcrwed by com* 

plaint to Court-Sanction to prosecute is 

Where an information to the police is followed by a 
complaint to the Court based on the same allegations 
and the same charge, the sanction of complaint of the 
Court itself under S. 195 (O W of the Code is neces¬ 
sary before the Court could take cognizance of aii 

offence punishable under S. 211 of the Indian Penal 

Code, in respect of the false charge made to the police, 
on the ground that it was an offence committed in 
relation to a proceeding in Court. The fact that the 
complaint was not investigated by the Court, does not 
make any difference. 43 Cal. 650 Foil. {Buckmll 
and Ross, J/.) MAHOMED VaSSIN EMPEROR 

4 Pat. 323 : 6 Pat. L. T. 457 : 86 I. C. 825 ; 
26 Cr. L. J. 889 : A. I. B. 1925 Pat. 483. 

- 3 195 —Want of complaint—False complaint 

—Instigation by third parties. 

Where it was found that a false complaint was filed 
at the instigation of certain persons who were not 
parties to the complaint and proceedings were started 
against them under S. 211 , I. P. Code, Held, that as 
the offence had been committed in relation to the pi(> 

ceedings in Court no prosecution could be launched 
except on the written complaint of the Magistrate s 
court or of some court to which it was subordinate. 
The High Court being a superior Court could file the 

necessary complaint and the High Court directed that 
its order in the revision case should ^ 

plaint to the Magistrate. {Heald, /O P* N. 

SYED khan 7 /. P. K. C. NaGOOR. S Bw. L. J. 141: 

A, I. E. 1924 Bang. 369. 

Want of sanction. 

- 3 ^ 195 —Want of sarution to prosecute — 

Refusal of—Appeal—Passing of new Code-Effect of— 
Perjury—Passages not set out in the order—Effect of. 

Against an order of the Subordinate Judge refusing 
sanction to prosecute the petitioners for perjury there 
was an appeal to the District Judge. When the appeal 
was pending the new Cr. P. Code came into force. It 
was contended that the District Judge had no power to 

grant sanction afterwards as he did. Held, that the 

petitioners had incurred a liability to have their pro¬ 
secution for false evidence sanctioned and the coin- 
plainanton his application being dismissed by the Sub- 
Judge acquired aright to apply to appellate Court 
under S. 195 , Cr. P. Code (as it was unamended) for 
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the grant of sanction which the lower Court had re¬ 
fused, Under these circumstances the repeal of 
S. 195 as it then stood could not affect any pending in¬ 
vestigation in respect of the right which had accrued 
to the complainant or the liability which had been in¬ 
curred by the applicants. The Dt. Judge had there¬ 
fore power to grant the sanction. Where the parti¬ 
cular passages complained of as being perjured evi¬ 
dence were not set out in the order of the District 
Judge but were set out in the application for sanction 
the order of sanction must be deemed to have been 
passed with respect to the statements alleged in the 
application. {Daniels, /.) KASHMIRI LaL v. MT. 
KISHAN Dei. L. B. 6 A. 99 (Cr.) : 26 Cr. L. J. 90: 

83 I. C. 650 : A. I. R. 1924 All. 663 . 

-S. X9b—Want of sanction—Effect on com- 

plaint which does not require sanction. 

Where a complaint consists of an offence for which 
sanction is required and another offence the trial of 
which is exempted from such sanction, the failure to 
produce the sanction does not absolve the court from 
investigating that part of the complaint for which no 
sanction is required. {Stuart, J.') TaRSU Beg v, 
MUHAMMAD YaR KHAN. 21 A. L. J. 916 : 

I. E. 5 A. (Cr.) 63 : A‘. I. B. 1924 All. 296, 

-S. 195— Want of sanction. 

An affidavit sworn before District Judge as District 
Rfegistrar cannot be used as sanction for perjury. 
{Stuart, /.) Dina Nath v. Nek Ram. 

21 A. L. J 88 : 24 Cr. t. J. 747 : 74 I. C. 76 : 

L. B. 4 A. (Cr.) 6 : A. I. B. 1923 All. 176. 

_ S. 196— Want of sanction—Penal Code, 

S. Offence in relation to proceedings—False evi* 

defue—Alleged abetment by pleader. 

Where the petitioner, the pleader of certain accused 
persons charged with dacoity, was prosecuted for an 
offence under S. 193 , I. P. Code, in that he suborned 
three of the prosecution witnesses in the dacoity case 
and the prosecution was launched without the sanction 
of the criminal court and before the trial of the dacoity 
case was over. Held, that the want of sanction was 
fatal to the prosecution of the petitioner and that the 
starting of the prosecution against the petitioner even 
before the dacoity case was heard was inadvisable. 

Per Crump, J. The words “in relation to” in 
S. 195 (b), Cr. P. Code, are very general and are wide 
enough to cover a proceeding in contemplation before 
a Criminal Court, though it raav not have begun when 
the offence was committed. {Shah A. J. C. and 
Crump, /.) VaSUDEO RAM CHANDRA JOSHI, Jn re. 

^ 24 Or. L. J. 171 : 711- C. 623 : 

24 Bom. L. B. 1163 ; A. I. B. 1923 Bom. 106. 
__ _s. 196— Want of sanction — Irregularity cured 

by S . 537, Cr. P* Code. 

Sanction of the trying Magistrate or of the I^strict 
Magistrate must be obtained before launching a prose¬ 
cution under S. 182 , I.P. Code in cases where a police 
enquiry is followed by a trial in Court, but the want 
of sanction is an irregularity under S. 537 and does not 
vitiate the trial unless it has occasioned a failure of 
justice. {Heald, /.) ^AGAPPAN MUDALIAR 

Emperor ^ Bur* li* J® 268 • 74 !• C* 269 • 

K*L. j. 765 (2) : A. I. B. 1923 Bang. 135 (2). 

_ 8 . 196 fl) and ( 6 )— Offence under S, i 86 ,/. 

P. Code— Sanction by District Munsif for prosecutton 
—Enquiry— Complaint preferred on sanction—Appeal 
—Hew Code— Amending Acts, XII and XVlIofViZ^. 

The petitioner was alleged to have obstructed the 
Amin of the Munsif’s Court in delivering po^ssion of 
property decreed to the complainant. The Court gave 

sanction to prosecute after perusing the re^rt of toe 

Amin and the village munsif. Held, that there had 
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heen sufficient enquiry and the exercise of a judicial 
discretion by the Court granting the sanction. 

Where a complaint has been launched after obtain¬ 
ing sanction under S. 195 (r). Cr. P. Code, the sub¬ 
sequent repeal of the sanction procedure by the Cr. 
P. Code Amending Act does not affect the sanction 
of the complaint filed under it; 26 M, L. J. 511 Ref. 
i^Ramesam and Wallace, //.) MUTHIa GOUNDAN v. 

Chinna Nai.lappa Gcundan. 

19 L. W. 392 : (1924) M. W. N. 358 : 

1924 Mad. 616 (2). 
~ 9* 195 ( 1 )— Sanctton — Complaint by public 

servant—IVecessity for sanction, 

UnderS. 195 , Cr. P. Code, sanction is not neces¬ 
sary when the public servant against whom the offence 
been committed is himself the complainant. 
\Krtshnan, /.) PUBLIC PROSECUTOR v. MaRI 

76 1../. 653 : 25 Cr. I. J. 221 : A. I. R. 1924 Mad. 730. 

S. 195 (1) (a)- Superintendent of Police _ If 

subordtnate to District Magistrate. 

S. 195 (i) (a) of Cr. P. Code says that the District 

Magistrate is above that of a D. S. P. The District 
Magistrate ordered the prosecution of the accused for 
contempt of lawful authority of a police-officer. The 
sanction is not given by a court of justice. It cannot 
therefore be annulled in revision. (Afears, C. J. and 
Piggott, /.) CHHOTEY LaL CHHEDDI Lal. 

L. E. 3 A. 176 (Cr.) : 45 All. 135 ; 

__„ 1* 1923 All. 149. 

~ 195 (1) (a) and Appeal—Order pass' 

■ed by First Class Magistrate—Subsequently trans¬ 
ferred—Disobedience — District Magistrate cannot 
grant sanction. 

Under S. 195 (,) (a), Cr. P. Code, if the public 
servant making the order is a court* in respect of that 
order, the court to which that court would be subor- 
dinate is the Court to which appeals would ordinarily 
Qie. 42 M 64 Foil. ^ 

A Magistrate of the first class passed an order un- , 
der S. 145 , Cr. P. Code and was subsequently trans- 
le^ed and the order was disobeyed thereafter. The i 
•judicial charge of the Magistrate went to the City ( 
Magistrate, Held that sanction to prosecute for the i 
disobedience could be given by the Sessions Court and 
not by the District Magistrate. {SAab, A. C. J. and s 
Crump, 7 .) BaDRUDDIN SaRFUDDIN In re. t 

T « « 47 B. 102 : 24 Bom. L R. 810 : t 

68 I.C. 416 : 23 Cr. L. J. 576 : A. I. R. 1922 Bom. 453. c 
- . ^95 (1) (a)— Charge under S. 211 . /.P. \ y 

Code altered to charge under S. -Complaint of \ 
public servant concerned is essential. ( 

The essence of an offence under S. 182 is not the C 
f^seness of the information, as it is the essence of an 
offence under S. 211 , but the contempt of the lawful 
authority of the public servant and unless and until - 
the public servant concerned chooses to move the fi 
■matter, the Court has no authority to do so suo motu sc 

by whatever process it reaches the result. {Wallace 
Madhavan Nair, //.) MUTHU GOUNDAN v di 
Emperor. (1925) M.W.N. IO 8 : 21 L. W. 661 .’ b, 

_« IQ,;/IN / X „ . A. I. R. 1925 Mad. 400. P, 

S. 195 ( 1 ) (a)— Perjury — Sanction for — Dif- 2‘ 

ferent views of evidence by final court and appellate _ 

court. 

Where the two courts have taken different views on 
a fact it is impossible to see how a sanction for pro- nc 
•secution for perjuiw in respect of a piece of evidence ic 
'Can be granted. {Das, y.) Hiralal MaHTON v. D 
Lila Mahton. 3 P. L. T. 60 : 64 I. c. 276 : P( 

22 Cr. L. J. 756 : A. I. R. 1923 Pat. 102 (2). 

195 {1) (h) ^Perjury—Sanction for pro- — 
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lal secution when to be given—Conflicting statements. 

A witness is entitled to locus penitentiae and an 
n- opportunity to correct himself and it, when he gets 
. ’ ^ opportunity, he recalls to his mind any fact about 

-r. which he had made a statement which was not quite 
)n accurate, a prosecution for perjury will hardly be 
L desirable. No statement made by a witness in a 
V. dep^ition can be regarded as a completed statement 
until the deposition is finished and corrected, if neces- 
. sary till then it is open to the witness to qualify any 
statements or correct it himself. Where the statements 
relied on were moreover, statements hardly material 
to the issue before the Court, sanction to prosecute 
for perjury should not be given {iCankaiya Lal, J ) 

e MaharaJ Prasad v. Emperor. 21 A. i. j 673 • 

9 0. &. A. L. R. 694 : 74 I. C. 443 • 

_S IOC I,. J 779: A.I.R. 1924AI1. 83. 

. S. 195 ( 1 ) {.\>^—Procedure—Trial without 

I. sanction against abettor {not a party) invalid 

f In the case of offences to which reference is made in 
section 195 , clause (B), a Court taking cognizance of 
t such an offence when that offence has been committed 

t m. or in relation to any proceeding in any Court or a 
r Court taking cognizance of a criminal conspiracy to 
i commit such an offence or of abetment or attempt to 

; ** offence, cannot do so unless sanction 

has been given not only to the factum but to cover the 
of each person who is charged with having com- 

: nutted It. {Stuart, J.) RaM BilaS z/. LaCHMI Na- 

RAIN. 45 All, 140 : 20 A. L. J. 904 : 71 I C 684 
_S iqs n ^ 1923 Ail. 84. 

oath. <y>)—Palse evidence—Oath against 

Where there is no documentary evidence and the 

question is of oath against oath sanction to prosecute 

for giving false evidence is not justified. {Gokul Pra- 
sad, /.) ABDUL AZIZZ'. BOHRA TaRA CHaND. 

_ It’iik ^ 1 * 394. 

.* 195 (1) (b)— False evidence—In relation 
to proceeding not before Court. 

Where It was alleged that the petitioner on April ro 
instigated certain persons to give false evidence in a 

criminal proceeding which was about to come before 

a Magistrate on April 15 . uerore 

Held, that the words “in relation to” in S io«; (b^ 
are very general and are wide enough to cover a 

contemplation before a criminal court 

though It may not have begun at the date when the 

therefore the pioceedings 
which had been undertaken against the petitionfr 
werenull and void without sanction under S. 195 , (b) 

CHl'^NDRf^OSHI ""T"VaSUDEO RaM- 

CHanDRa JOSHI, In re. 24 Bom. L. R. 1153 • 

. 711. C. 623 : 24 Cr. L. J. I 7 l ; 

__c iQii V A. I. R. 1923 Bom. 106. 

f / ^ 195 (1) (b)— evidence—Fabrication 
for^ future Judicial proceeding—Sanction is not neces- 

^ 22 Cr “ J® 49 ; 

b. 19o ( 1 ) (b)— Sanction—Penal Code, Ss 

A compromise in a suit for money due on a hand 
note IS no bar to a sanction for prosecution under S. 

, o Lode. (Tfunon and Suhrawardy, / 1 's 

Dullo Singh v. Deputy Inspector-General of 

Police, Bengal, c. i. d. 49 Cai. 551 : 65 i.c. 570 • 

J- 138 : A. I. R. 1922 Cal. 412 
S. 196 /^l) (h)— False charge —Penal Code, s\ 
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211 _ Parties on bad terms. 

U the Magistrate after a consideration of evidence 
has found that the charge is false, there is no reasoii 
why the accused against whom the charge was brought 
should not be allowed, on the ground that the parties 
are on bad terms to prosecute his accuser, for having 
brought a false charge. ^Martincau. J,) "AJtlCHAND 

,, Av,\ Ram ^ Lau. L. J. 3«i ; 

^ ^ A. I. R. 1922 Lah. 403 (1). 

_ _ 195 {!) ih)~’Per/ury. _ 

It is highly inexpedient to grant an application for 

sanction for prosecution for pe--jury made out of 

motives of revenge. {Afoti Sagar^y.) FA2AL DiN 

z’. EMPEKOK. 3 J J 

____s. 196 (1) (b)— Fmocrs of Court — Parties. 

The power of a Court to complain in respect of the 
offences under S. 195 (O W restricted to the 

parties before it. {Pobinson, C. J.. Rutledge and 
Mauntr Gvi, 77-) EMPEROR f. SVED KHAN, 

'^3 Raig 303 : A. I. E. 1926 Rang. 321 (F. B.). 
_S. 195 (1) (e)—"Court does not include 

Court in Xativc State. , x , 

The word “Court” in Cl. (c) of S iQS (O does not 
include a Court in a Native State such as Baroda 
State, 35 Jlom. I39. Ref- and Madgavkar. 

//) MULJIBHAI HIRABHAI, /« 

27 B L. R. 1063 : 89 I. C. 976 : 26 Cr. I*. J- 1456 (1) : 

49 B. 860 : A. I. R. 1925 Bom. 535. 

8 195 (l)(c)_ Document tendered but teturn 


ed bv presiding Judge is ' produced in evidence . 

Where a party to a proceeding hands up a document 
to the Judge who does not take the document on the 
file but returns it to the party, the document is pro¬ 
duced” in the proceeding, within the meaning Oi 
S iQC. (c). No complaint with reference to the docu¬ 
ment can be entertained by a Criminal Court, m the 
al)sence of a complaint in writing by the Court con- 
cerned. Per.n.l, //.) GULABCHAND 

..emperor. a. I. "b’“ leV. 

_S 195 ( 1 ) (<■)_ Document produced in a case 

— Production may be by another than the alleged offen- 

Sec. 105 ^c') is wide enough to include any document 
produced or given in evidence in the coupe of a pro¬ 
ceeding whether produced or given in evidence by the 
party who is alleged to have committed the offence or 

by any one else. (A/arW. C. /* 

BHAW VaNKATESH. In re. aoq‘ 

27 B. L R. 607 : A. I. R. 1925 Bom- 433. 
__S. 195 (.1) —Superior and subordinate 

Court—Concurrent Jurisdiction. 

Ordinarily application for sanction under *95 
Cr. P. Code should be made to the Court in which the 
proceeding in respect of which Ihe sanction is asked 
for was taken. But it does not mean that the Superior 
Court has no jurisdiction. The two courts have con¬ 
current jurisdiction. (^Sanderson, C.J. Mookerfee. J.) 
NARENDRA LAE KHAN , 

61 I. C. 162 ; 22 Cr. L. J. 338 (Cal.) 

__8. 196 (1) {e^^S. 4631 Code as used in 

9 105 (I) (<■) includes all types of forgery 
*S. 195 (i) (c) of the Cr. P. Code refers to an 
offence described in S. 463 , I. P. Code and the lat¬ 
ter is used there in a comprehensive sense so as to 
embrace all species of forgery and includes a case fall¬ 
ing under S. 467 . I- P- Code. /.) KHaI- 

RATI Ram Vn Malawa Ram, o Lab* 560 . 

26 Cr. L. J. 637 : 86 I. C. 377 ; A. I. R. 1926 Lah. 266. 

8 . 196 (1) M—Read with {yjSanction to 


CR. P, CODE (V or 1898^, S 196- , 

Where the case has been tried in any Court other 
than that of a District and Sessions Judge or an 
Additional District and Sessions Judge to which the 
Trial Court is subordinate, the words, ‘‘or of some 
other Court to which such Court is subordinate” in 
Section 195 (i) (r) read with sub-S. ( 7 ) of the Cr. P. 
Code do not include the High Court and, in virtue of 
having heard the appeal, the High Court is not em¬ 
powered to grant sanction to prosecute. 34 I. C. 654 ; 

35 All. 90 , 31 I. C. 340 Ref. to. 41 Mad. 787 ; 2 
Lahore 57 Foil. (^Martineau and Harrison^ J J .)■ 
M. Fazal iLAHit'. Mohan Lal. 

72 I. C. 383 : 24 Cr. L. J 383 : A.I.B. 1922 Lah. 846. 

■ —S. 195 (1) (c)— Sanction of Court wherein 

the forged document was used is necessaryy though 
forgery was committed beforehand. 

Where a document has been produced in a Court 
by a party to a proceeding before it, the sanction of 

such Court is necessary for his prosecution in respect 

of an antecedent forgery. 44 Cal. 1002 Foil. {Marti- 
neau. J.) KhaIRATI RaM v. MaLWA RAM. 

5 Lah. 660 : 85 I. C. 377 : 26 Cr. L. J. 687 r 

A. I. B. 1925 Lah. 266. 

-S. 196 (1) (c)— S. 463 , /. P. Code as used in 

S. 195 (*) includes all types of forgery. 

S. 463 , I.P. Code is used in S. 195 (i) (c) in a com¬ 
prehensive sense so as to embrace all species of forge¬ 
ry and thus includes a case falling under S. 467 . 
iMartiaeaUs J.) KHAIRATI RaM v. MaLAWA RaM. 

5 Lah. 560 : 85 I. C 377 : A. 1. R. 1925 Lah. 266. 
-“S. 195 (1) (c)— Section does not apply to 


a- 


prosecute—Meaning of the wordsor of some other 
court to which su^t court is subordifutie . 


witness. 

Sub-Clause (i) (c) of S. 195 applies to a party to 
proceedings or suit and not to a witness. {Broadway^ 

/ ) BHAG Singh v. Emperor. 67 I. c. 888 r 

23 Cr.L. J. 480 : 4 D. P. L. R. (Lah.) 89 : 

A. I B. 1922 Lah. 401 (IL 

-8 . 195 (1) (c) —“i4«y offence under S. 463 I. 

P. Code" includes all forms of forgery. 

The words “any offence described in S. 463 ” in S. 

*95 (*) (^) >**'*st be taken to mean all forms of forgery- 
under whatever Section of the Penal Code they fall. 
{Baher. J. C.) ISMAIL PanJU v. EmPEROR. 

A.I.R. 1925 Nag. 337 ; 88 I.C. 283 : 26 Cr. L.J. 1116. 
_ _ S. 196 (1) (c) — Sanction to prosecute — *^Pr 0 ' 

duced or given in evidence!' 

The words “produced or given in evidence” do not 
include production of the document for inspection in 
the sanction proceedings or for translation. {^Schwohty 
C. J Oldfield and Coutts-Trottery JJ ) MUNISWAMV 
MDDALIAR V. RaJARATNAM PILLAI. 

72 I. C. 340 : 44 Ml. L. J. 774 ; 46 Mad. 928 : 

16 L. W. 605 : 24 Cr. L. J. 340: 

A. I. R. 1923 Mad. 136 (F. B.). 

--—^S. 195 (1) {c)—Revenue Court-Production of 

forged document—Sanction is necessary. 

Where the applicants for a transfer of patta pro¬ 
duce as genuine a forged will before the Deputy 
Tahsildar in the course of the enquiry held by him» 
they can be prosecuted under S. 471 ,1. P. Code only 
with the sanction of the Deputy Tahsildar, 12 Bom. 
L. K. 383 Ref. {^Schwabcy C. J. and BTrishnan. A) 
MATTAM CHINNA VIRAYYA In re. 711. C. 68 : 

16 L. W. 634 : 24 Cr. L, J. 16- 
A. I. B. 1923 Mad. 87 (1). 

-S. 196 (1) {e)—Court can file complaint oniy 

against parties. , v , ^ .. u 

For offence mentioned in S* 19s (^)> in© Court bas 

jurisdiction to file a complaint only against parties to- 

the suit. 1925 Rang. 28 . Foil. {Carr and Maung t?yi, 

/ /.) Shwe Phwe Madng V . Ma Ma Hmoke. 

8 Bang. 48 : 3 Bur. 1. J. 344 : 85 I. C. 244 r 
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9J: = A.I.R. 1925 Rang 19;. 

S. 195 (1) (c)— H^iifiess — Prosecution for 
prodiuing document alleged to be a forgery~No sanc¬ 
tion IS necessary. 

It is open to a pej^on to prosecute a witness under 
•- s. 469 and 471 I.P. Code, wit^iout obtaining sanction 
under S. 195 (i) (<r), Cr. P. Code, or even though a 
sanction so obtained has been revoked under S. 195 
Co). {A'ennedy J. C. and Madgaonkar^ A. J. C ) 

Bassarmal Awatmal V. Emperor. 

15 S. L. R. 149 : 64 I. C. 611 : 23 Cr. L. J 31. 

The word includes y' as substi¬ 
tuted for "means," has widened the scope of "Courf\ 
—KSulazman, and Daniels, //. contra). 

Per Sulaiman, / —The word “ means” in S. I 9 <:, 

u ( 2 )* of the old Code has been substituted 

by the word “includes,” w’hich suggests that the term 

intended to be a wider expression than 
^ civil, revenue or criminal Court.” If it had 
" meaning, it was wholly unnecessary to 
say but does not include a registrar or sub-registrar 

L I ^ ^ 


CR. P. CODE (V OF 1898), S. 195. 


etc.” " 

Per Daniels, /.—It seems doubtful whether the 
Legislature, m substituting the word “ includes ” for 
means m S. 195 ( 2 ), really intended to widen the 
definition. They may have thought that to say that 
the term * Court” means “a Civil, Revenue or Crimi¬ 
nal Court but does not ‘ include ’ a Registrar or Sub- 
Registrar, implies that Registrar or Sub-Registrar, ” 
would be a (^urt unless specially excepted from the 
definition. The word “ includes ” in an enactment is 
not always of a wider significance than the word means 
1899 App Cases 99 . RtI. on. {SuUiman and Daniels, 

JJ*) Bilas Singh v. Hmperor. 

23 A, J-845 : 89 I. C. 630 ; A. I. R. 1925 All. 737. 

S. 19t> (2) Court — Public Demands Recovery 
—Proceedings under. 

An officer in the collectorate directing refund of the 
surplus sale proceeds, is not a Court and no sanction 
IS necessary to prosecute certificate debtors, who forge 
the signature of co-debtors on a Muktarnama empower- , 
ing the muktear to withdraw the surplus. iMullick 
<ind Buchnill, JJ. JHaRU LaL v. MaDAN DaS 

2 Pat. 257 : 74 I. C 713 : 24 Cr- L. J. 809 : 

fQnk «i /'>t\ 1 . 1923 Pat 410. 

fSuD-clause (4) has been omitted now3. 

(3 )—Election commissioners are not 
Court subordinate to principal Court of ordinary ori¬ 
ginal civil jurisdiction. 

Election commissioners would not be considered to 
be subordinate to the principal Court of ordinary ori¬ 
ginal civil jurisdiction under sub clause ( 3 ) because 
neither appeals ordinarily lie thereto nor are the Com¬ 
missioners a civil Court. {Sulaiman and Daniels, 

JJ.) Bilas Singh z/. Emperor. 

S3 A. L. J. 845 : 891. C. 630 : A. I. R. 1925 All. 737. 

Ss* 195 (3) and 478-B— iy Judge of 
SmaU Cause Court, Madras—Complaint forwarded 
do Magistrate for inquiry-Scope of I.P.C. S, 193 . 

B^ore an order is passed under S. 476 , Cr. P. Code, • 
the Court must hold such an enquiry that its order • 
when sent to the Magistrate will amount to a com¬ 
plaint under S. 200 . For that purpose the complaining ] 
Court must decide upon and name the witnesses to be 1 
examined by the Magistrate. In the case of an offe- i 
■nee under S. 193 , I. p. C., the complaint itself must i 
state what was the false evidence given without leaving t 
It to the Magistrate to fish about and find it. {Wallace 
and Madhavan Nair, J J.') KalYanJI v. RaMDEEN. 

48 Mad. 895 : 86 I. C. 449 ; 21 L. W. 664 : i 
326 Cr.L.J. 801 : A.I.R. 1925 Mad. 609:48 M.LlJ. 290 c 
-Ss. 195 (3), 476-A, 476-B and 626— 


'j. under S. 195 — Appeal—Transfer by High Court is 
or legal—Court to which transfer is made has for that 
*c- case exactly the same powers as the Court from 7 vkich 
case is transferred. 

er Section 526 of the Cr P. C., which clothes the High 
)n Court with power to transfer any case from any file to 
a any other file, controls S. 195 ( 3 ) and Ss. 476 -A and 
•5 47 b*B of the Code. 

) The Court to which an appeal against an order re¬ 
fusing or granting a sanction for prosecution is trans- 
ferred is invested with all the powers of the ordinary 
Court of Appeal or revision for hearing the particular 
, appeal or revision against the order under S, 195 , of 
the Code and can grant or refuse sanction or proceed 
i, under S. 476 . {A'inhhede, A. J. C.) BudhaBAI v. 
d ALIBHAI. 26 Cr. L, J. 796 : 

" ^ _ _ 86 I. C. 428 : A. I. R. 1925 Nag. 358. 

~, 3. 195 (3) Complaint by a Munsif invested 

d with Small Cause powers — Appeal lies to the District 
^ yf*ilg^ and not to the Sessions Judge. 
r An appeal from a complaint made by a Judge of 
the Court of Small Causes, who describes himself as 
2 a Munsiff because he was a Munsiff invested with 
r Small Cause powers, for prosecution of a person under 
5 Ss .471 and 467 , I. P. C., lies to the District Judge 
t and not to the Court of the Sessions Judge. {Dalai, 

■ J- C ) Fateh Bahadur v. Abdul Rahim. 

; _ 2 0 . W. N. 845 : A. I. R, 1925 Oudh 713. 

. » S. 195 (4)— Absence of sanction—If a mere 

'■ irregularity—What sanction should contain. 

' The absence of a sanction under S. 195 . Cr. P. 
i Code is not a defect that is curable under S. 537 , Cr. 

A sanction to prosecute for an offence under 
S. I 06 , I*P.C. should contain the time and place 
at which the offence was committed and a conviction 
based on a sanction which omitted the particulars 
acquired by S. 195 ( 4 ) will not be sustained. {Moti 
Sugar, J.) JaSWANT SINGH v. EMPEROR. 

^ • 25 Cr. L. J. 721. 

' 165 (5) Complaint for an offence under 

S. 179 , I.P,C., was withdrawn by the High Court. 

Where the Sessions Judge forwarded an alleged off¬ 
ender under S, 179 , I. P. C., 10 Dt. Magistrate under 
c Q giving reasons for not acting under 

^ 400 , Cr. P, C. the complaint was withdrawn bv the 
High Court under S. 195 ( 5 )Cr. P. C. {Wazir Hasan, 

A.j c.) Chedi Lal z/. Emperor. 

11 0. I. J. 368 : 25 Cr. L. J. 1127 : 

_ 81 I. C. 951 ; A.I.R. 1924 Oudh 402. 

8 . 195 ( 6 )— Revision — High Court — Interfe^ 

I rence. 

Under S 195 the question of grant of sanction can 
be revised by the High Court only if there is failure or 
miscarriage of justice when it has already been taken 
notice of by the two lower Courts. {Daniels, /,) JOTI 
Prasad z/. Durga Prasad. 

L. R. 4 All. 213 (Cr.); 77 I. C. 806 ; 

_ „ I R- 1924 All. 461. 

"7777”^* C6)and476— Power of superior Court 

Appellate CouTt can alter sanction. 

J^^gisrrate granted sanction under S. 195 , Cr 
P. Code, the District Magistrate, as the Court to 
which appeals would ordinarily lie can uphold or modi- 
ry that sanction, but where an order has been passed 
under section ^6 the District Magistrate has no power 
to alter 1 C {Daniels, /.) SiTA RaM v. Emperor. 

690 ; 24 Cr. L.J. 658: A.I.R. 1923 All. 697. 

S. 195 {Q^—Reznsion — District Judge grant¬ 
ing sancti^ on refusal by the trial Court—Revision, 
aces not l$€^ 

No revision lies from an order of the District 
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Judge granting sanction to prosecute under the Penal 
Code, S. 193 , on the refusal of the trial Code to grant 
the same. (36 .\1I. 469 , Foil.) {Lindsay\ J>') RAM 
NaRAIN HaRBANS SINGH. 711. C. 617 ; 

A I. R. 1923 All. 490 (1). 

_S. 195, (6)— second appeal^Refusal of 

sanction by Asst. Collector—Dismissal of appeal by 
Commissioner—Second appeal to the Board of Revenue 
does not lie. 

Where on appeal against an order of the Asst. Col¬ 
lector declining to sanction the prosecution of a per¬ 
son under S. 467 , I. P. C. the Commissioner without 
hearing the parties dismissed the appeal on the ground 
that he had no power to interfere, though the Com¬ 
missioner’s decision was wrong, it is not competent to 
the Board of Revenue to interfere with the order of 
the Commissioner as no appeal or revision lies to the 
Board against the order. (^Burn, J-Af.) RaJ RANI 
KunwaR V. Sheo NaraIN LaL. L.R. 3 A. 78 (Rev.) 

-S. 195 ( 6 ) {1^—Sanction to prosecute — Addl. 

Dist. Judge—Whether can rei'oke. 

A sanction to prosecute granted or refused by a 
Munsif can be revoked or granted by an Additional 
District Judge to whom the case is transferred by the 
District Judge. {^Gokul Prasad, J.') RaM CHARAN 

V. MEWA Ram. 43 All. 409 : 19 A. L. J. 192 ; 

3 tl.P.L.B. (All.) 39 : 61 I. C. 613 : 22 Cr. L.J. 385. 

_ -Ss. 195 (6) and 439 — Revision — Sanction to 

prosecute—Application to revoke—Order of Sessions 
Judge—Revi si on. 

The order of a Sessions Judge on an application to 
revoke a sanction is not open to revision by the High 
Court. yStuarty J J) DEBI SaHAI v. RaGHUNATH 
SaHAI. 19 A. L. J. 399 : 61 I. C. 173 : 

L.R. 2 A. (Cr.) 66 : 22 Cr. L. J. 349. 
- S. 195 (6) and Appeal—Sanction to pro¬ 
secute—Grant of sanction by single Judge—Appeal to 
High Court. 

An order of a single Judge of the High Court gran¬ 
ting or refusing sanction under S. I9S» Code is 

open to appeal to the High Court. Though generally 
speaking the Subordinate Court contemplated by 
S. 195 , Cr. P. Code is a court different from the court 
to which the appeals ordinarily He, yet for purposes of 
S. 195 a single Judge of the High Courtis subordinate 
to the appellate Bench, {^hah, A. C. J. and Crump, 
/.) ABDUL LATIF USMAN V. HaJI TaR MAHOMED. 

24 Bom. L. R. 817 : 68 I. C. 38 : 47 B. 270: 
23 Cr. L. J. 497 ; A. I. B. 1922 Bom. 456. 

-S. 195 {6)—High Court—Sanction granted 

by District Munsif but revoked by the District Court 
—Powers of High Court. 

Where sanction to prosecute w’as granted by a Dis¬ 
trict Munsif but was revoked by the District Judge on 
appeal the High Court can only interfere with the order 
of the District Judge under S. 115 , C.P.C. or S. 177 of 
the Government of India Act, 36 C. L. J, 265 Foil. 
{^Newbould and Suhrawardy, JJ.) JAINUDDIN v. 

KERAMATULLA. 71 I. C. 695 : 24 Cr. 1. J. 179 (C.): 

A. I. R. 1924 Cal. 641 (1). 

-8. 195 (6)— Limitation—Extensiofi of time. 

The High Court has jurisdiction to extend the time 
of six months allowed by S. 19 S 
Code even though the application for extension of 
time is made after the expiry of six months and after 
sanction has ceased to be in force. The High Court 
however will not extend the time unless good cause is 
shown. An application for revocation of sanction 
does not bar the institution by the complainant of 
proceedings in pursuance of the sanction. (.Sanderson, 
C. J. and Panten, J.') RAM SaRAN SINGH V, CHAN¬ 
DRA Mohan Saha. 11 !• 9. 222 : 


24 Cr. L. J. 94 (C): A.I.R. 1924 Cal. 386. 

- S. 198 (6 )—Refusal of sanction— By first 

court and appellate court — Revision—Power of High 
Court —C. P. Code, S, 115 —Government of India Act. 

Where the first court and the appellate Court have 
both refused sanction,, there is no provision for any 
further appeal or application to the High Court. 

Even if the High Court has power under S. 115 , C. P, 

Code or S. 107 of the Government of India Act to in¬ 
terfere, it will not do so, where the courts below have 
refused sanction on a consideration of the entire 
evidence, ii C. W. N. 195 ; 5 C. L. J. 222 Ref. lo 
C. W. N. 1026 Appr. (Ghose and Cuming, JJ,) 
Sarat Chandra Manual z/. Ramsashi Roy. 

36 C. L. J. 266 : 26 C. W. N. 1016 : 69 I. C. 168 r 
23 Cr. L. J. 666 : A. I. B. 1923 Cal. 46. 
- 8 . 195 ( 6 ) and (7)— Revision — Interpreta¬ 
tion of section. 

It is doubtful if the words in sub-S. 6 of S. 195 Cr. 

P C., “any sanction given or refused under the sec¬ 
tion,** could have been intended to mean anything else 
but the sanction given or refused in the first instance. 

If that is so, then only one appeal or rather one ap¬ 
plication in revision would appear to have been con¬ 
templated by this sub-section. Sub-S, 7 provides that 
for the purposes of the section every Court shall be 
deemed subordinate only to the Court to which appeals 
from such Court ordinarily lie. It is very much doubt¬ 
ful if the Legislature intended in cases not covered by 
S. 439 , Cr. P. C. to allow a succession of appeals or 
applications in revision. A sanction given under 
S. 195 is not a mere formal matter and before sanction 
can be granted't is necessary for the Court to see if 
there is a prima facie case against the opposite party. 
Further the Court will be astute to see that no abuse 
of the administration of criminal justice takes place 
10 C. W. N. 1026 Foil. (Ghose and Cutning, JJ.) 
Sarat Chandra v. ramsashi Roy. 

36 Cal. L. J; 265 : 26 C, W N. 1016: 69 I. C. 168 : 

23 Cr. L. J. 666 : A. I. B. 1923 Cal, 46. 

——— 8 . 195(6)— Revision—Penal Code, S, 193 . 

Where no notice was given to the petitioner before 
the sanction was given which was given on vague 
grounds by a Magistrate who had no jurisdiction but 
to whom the case was transferred by A. D. M., the 
order giving sanction to prosecute was set aside. Such 
notice may not be legally necessary but it has been 
held repeatedly to be highly desirable that it should 
be given and the omission to give notice taken into 
consideration with other circumstances may be ground 
for setting aside on revision such orders as the present. 
(Campbell, /.) CHARN DaS v. RODU. 

72 I.C. 970 : 24 Cr.L.J. 606 : A.I.R. 1923 Lah. 86 (2). 
_ 8 . 196 ( 6 )— Appeal—Persons not a party to 

previous proceedings—Right of , to appeal, 

A person who is not a party to the suit cannot make 
an application for sanction. A person who was not a 
party to the previous proceedings in his private capa¬ 
city has no right to appeal. (Harrison, J.) PRABH 
Daiyal Gurdit Singh. 4Lali. l. l w : 

68 I.C. 46: 28 Cr. I. J. 510: A.I.R. 1922 Dab. IW (1)- 

— 8 . 196 (^^-^Refusal of sanction—Magistrate 
specially authorised to hear appeals is not Appellate 

A Magistrate specially authorised to hear appeals 
under S. 407 (?) Cr. P. Code, is not a court to whi<* 
an appeal ordinarily lies for purposes of S. 19$ ( 7 h 
30 0 : 394 ; 3 N. L. R, 50 foil. A sanction under 
S. 19s. Cr. P. Code, refused by a Magistrate of a 
second class cannot be granted under sub-b. (b) by a 
Magistrate specially empowered to hear appeals tmdjm 
S. 407 U) of the Code. 30 C. 394; 3 N. L. R. S 9 Foil. 
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Where a Magistrate failed to specify the false state¬ 
ments on account of which he had granted sanction, 
or the court before which and the occasion on which 
the offence was committed, the order of sanction was 
bad. (JVilberforce, /.) MT.JiWaNI Z'. EMPEROR, 

2 I*ah. L. J. 660 : 68 I. C. 412 : 23 Cr. L. J. 572. 

S» 105 (^^')—Ltmttaiion~-^Refusal by lower 
Court to grant sanction—Application to higher court 
— Limitation, 

An application to a higher court under S 195 ( 6 ) of 
the Cr P. Code though akin to an appeal and though 
treated as an appeal is not an appeal for the purposes 
of the I.imitation Act, and an application to the ap- 
pellate court cannot be time-barred, under the Limita¬ 
tion Act. {fVilberforce, /.) Punna LaL Z'. JaMITA 

I-C. 33 : 22 Cr. I.J. 177. 

(0) Sanction obtained before Amen¬ 
ded Code 1923 came into force—Amended Code abolish- 
tng provision as to sanction and revocation—Sanction 
can be revoked by superior authority even after coming 
into force of the new Code—General Clauses Act, S. 6, 
sanction for prosecution granted before the coming 
into force of the new Code under which the provision 
as to the grant and revocation of sanction is abolished, 
can be revoked even after the coming into force of 
the new Code, the right to apply for revocation of 
sanction not being a mere matter of procedure but of 
substantive right. Gardner v. Lucas ( 1878 ) 3 A. C. 
S «2 ; Attorney-General v. Sillem (10 H.L.C. 704 ) and 
Colomal Sugar defining Co, v. Irving ( 1905 ) A. C. 
369 Foil. iCoutts-Trotter, C. Spencer, Kumara- 
swamt Sastry^ Beasley arid Srinivasa Aiyangary //.) 

Ramkrishna z/. Seethai Ammal. 

A. I. B. 1926 Mad. 911 (F. B.) : 49 M. L. J. 223 
;r~:—(6 ) and (y)—Appeal—IUgh Court- 
Original Side—Order of single Judge for prosecution 
— Appeal — Costs. 

the Original Side granting sanction to prosecute is 
open to appeal to a Bench of the High Court. 
K^chwabe, C. JOldfield and Coutts^Trotter, // ) 

MunISWAMI MUDALIAR V. RaJaRATNAM PILLAI. 

16 L.W 605; 72 I.C. 340: 45 Mad. 928: 24 Cr.L. J. 340: 

®*) • 44 M. L. J. 774. 

, (®) (7)— Appeal—Judge sitting 

alone on Original Side. 

Appeals ordinarily lie to a Division Bench of the 
Appellate Side of the High Court from a judge sittin^^ 

Original Side* and therefore the power of 
the High Court to revoke sanction given under S. 19 c 
IS by^Sub-S. ( 7 ). The additional words of the 

oub-S. 7 , that is to say etc.”, are merely illustrating 
and to some extent limiting the words that go before, 
and the true way of reading that section is that the 
power to revoke is granted to the Court which ordi¬ 
narily hears appeals from the Court sanctioning, but, 

. as there may be difficulty in applying that rule, where 
two Courts have ordinarily the function of hearing 
appeals or where no Court has that function, provision 
is made by the rest of the section for those cases. 

Per Schwahe, G. J. —If it were a question whether 
the Judge sitting on the Original Side is subordinate to 
the Bench within the meaning of Sub-S. 6 , I incline 
to the view that he is properly described as subordi¬ 
nate. \Schwabe, C.J., Oldfield and Coutts-Jrotter, 

/J-j Muniswamy Mudaliar V. Rajaratnam 
PILLAI. 46 Mad. 928 : 16 L. W. 365 ■ 

17 I. C. 126 : 1922 M. W. N. 594 • 

81 M. L. T. (H. C.) 287 : 24 Cr. X J, 78 : 

• 43 M. L. J. 375. 

8 * ( 6 )—Jurisdiction under—Nature of 

appellate revisianal or special—Sanction to prosecute _ 


I CR. P. CODE (V OF 1898), S. 195. 

Order revoking—Application to High Court under 

*9S (6) lo 5^1 aside— Maintainability after new 
Code, 

The petition was under S 195 ( 6 ) of the old Code 
of Criminal Procedure to set aside an order of a Dis¬ 
trict Magistrate revoking the sanction granted by a 
Sub-divisional Magistrate, for the prosecution of the 
respondent for an offence under S. 188 , I.P. Code. Ob¬ 
jection was taken to the maintainability of the petition 
on the ground that the new Code of Criminal Proce¬ 
dure (Act XVIII of 1923 ) had abolished such nction 
and that was the law applicable to the case. Peti¬ 
tioner contended that the right to move the High 
Court under S. 195 ( 6 ) for sanction was of the nature 
of a substantive right, such as a right of appeal, 
which could not be taken away by any alteration of 
the processual law. Held, that the right conferred 
by S. 195 ( 6 ) of the old Code was not a right in the 
nature of a right of appeal, that the amendments 
rnade by the new Code did not take away any substan¬ 
tive right and merely affected procedure, and that the 
petition was therefore unsustainable. {Odgers and 
Wallace, JJ.) NaTaRAJa PILLaI z;. RANGaSWAMI 
PILLAI. 47 Mad. 384 r 19 L. W. 358 : 

34 M. I. T. 66 : 77 I. C. 297 ; 25 Cr. L. J. 361 : 
A. L E. 1924 Mad. 667 : 46 M. L. J. 274. 

“ ^95 ( 6 )— Sanction to prosecute — Applica¬ 

tion to revoke—Maintainability after the passing of 
the New Amending Act. 

Where sanction to prosecute had been granted by 
the lower Court and pending an application for revo¬ 
cation to the superior Court, the New Criminal Proce¬ 
dure Amending Act (XVIII of 1923 ) had come into 
force, the application for the revocation could not be 
Sustained. The sanction for cognizance of a com¬ 
plaint for offences specified in S. 19 5 , Cr. P. Code is a 
matter r^elaling to procedure. {/Crishnan and Waller, 

JJj Sesha ayyar &. THE Public Prosecutor. 

19 L. W. 463 : 34 M. L. T. 363 ; 25 Cr. L. J. 702 : 

81 C. 190 : A. I. E. 1924 Mad. 585. 

S. 195 ( 6 )— ^Appeal — Sub-magistrate grant¬ 
ing sanction. 

Where a ^^ub-magistrate grants sanction to prosecute 
under S. 193 ,1, p. C. he does so as a court ; an appeal 
lies to the Dt. Magistrate, and an application in revi- 
sion lies first to the Sessions Judge. (Hrishnan and 
Wallace, JJ.) PaLLIKUDATHAN v. BUDDU GOUN- 
N. ( 1923; M. W. N. 745 : 76 I. C 647 : 

25 Cr. L. J. 216 : 47 M. 229 • 
Mad 387 (2) : 45 M. X. J. 553. 

S. 195 ( 6 )— Power of superior Court—Fresh 
evidence can be taken by the appellate Court. 

The appellate Court which under S. 195 ( 6 ) of the 
Cr. P. Code, has power to revoke or grant sanction has 
power to take fresh evidence if it thinks necessary. 'Z't 
Mad. 90 : 30 Mad. 311 , Expl. CSadasiva Aiyar and 
Napier, JJ.) In re. SUBBASARI. 

12 X. I C. 228: 44 M. 47: 22 Cr. L. J. 372. 

S. 195 (.Q)—Sanction — Court if can go beyond 
evidence at the trial Court. 

Before granting sanction to prosecute, a court is not 
restncted to the evidence given at the original trial. It 
can itself take such steps as it thinks necessary in the 
c^ase before passing the order. (^Baker, O. J. C.) 

Parmanand Parwar V. Kartar Nath. 

« , J® I- 1824 Nag. 85. 

S. 196 ( 6 )— Appeal—Order granting sanction 
Sctnctton wh^tt to bs granted^ 

In cases of inveterate enmity between the parties, it 
IS certainly not desirable nor in the interests of justice, 
that a power like a sanction should be placed in the 
hands of one of them. S. 195 ( 6 ) does not provide for 
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interference by a third Coart bat allows only one ap 
peal. 22 I. C. 322 , 20 I. 0 . 2 x 3:30 I-C. 448 Kel. 
(Lvle A./.C.) Nazir Hasan v. Mahomed \amin. 

^ ^ 9 0 L. J. 282 : 68 I. C 414 : 

23 Cr. L. J. 674 : A. I. R. 1922 Oudh 225. 

-^Ss. 195 (6) and 476— Revision. 

No revision can lie against the order directing a 
prosecation for an offence under section 19 S* !■ 

40 A. 24 : 15 A. L. I. 817 : 48 Bom. 300 at p. 310 : 20 
Bom. L. K 928. Foil, k Daniels, J. C.) EJaZ aLI 
khan r/. Emfkkok. 24 0. C. 367 : 66 I. C. 68 : 

23 Cr. L. J. 228 ; A. I. R. 1922 Oudh 220. 

■ . ._S. 195 (6) — Revision. 

The pow’er to grant sanction under section 195 is 
included among the powers which can be exercised in 
revision under section 439 of the Code and if this 
power can be exercised in a proceeding arising out of 
trial in any of the Courts below it can also be exercised 
for discharging an order made by a Subordinate Court 
revoking the sanction granted by the trying magistrate. 
{Kanhaiya Lai, J. C.j }3rU KUMARZ'. MaNNA. 

71 I. C. 681 : 25 0. C. 153 : 9 0. L. J. 662 ^ 
24 Cr. L. J. 217 : A. I. R. 1922 Oudh 18. 

- S.195, cl. Sanction given by Magistrate 

—Refusal to revoke sanction by the supefior Court- 
Sanction ivken can be regarded as ''given" — Commence^ 
ment of six months. 

When a sanction is given by a Magistrate on a cer¬ 
tain date and the application for its revocation is 
rejected by the Sessions Judge, the sanction must be 
taken to have been “ given ” by the Court which 
originally granted it and not by the Court which 
merely refused to revoke that sanction after it 
had been granted. Hence the date from which the 
six months limitation prescribed in S. 195 , Cl. ( 6 ) 
begins to run is the date on which the sanction was 
originally granted by the Magistrate. {^Neave, A. J. 

Cf) Makhdum thater V. Emperor. 

87 I. C. 596 : 1 0. W. N. 752. 

- S. 195 Appeal—Application to Superior 

Court is not an appeal. 

S 195 t. 6 ) of the Code confers on a Superior Court 
the power to revoke or grant a sanction given or re¬ 
fused by a Subordinate Court but an application to the 
Superior Court is not an appeal. {^Daniels, A. J. C.') 

Nawab Alikhan V. Emperor. 24 0. C. 166 ; 

63 I. C. 409 : 22 Cr. L. J. 649. 
•— Ss. 195, cl. ( 6 ) and 476 —Denver of superior 


Court—Additional evidence can be taken by Sessions 
Judge. 

Whatever may be the law under O.XLI, R. C.P. 
Code the Court exercising its powers as an Appellate 
Court under S. 195 ( 6 ) has got ample powers to ex¬ 
amine any number of witnesses, or to take any evi¬ 
dence if he thinks it fit in order to satisfy itself whe¬ 
ther it should or should not grant sanction or direct 
the re prosecution of any person. 58 I* C. 826 
( 1919 ) Dist. {_Sultan Ahmed, J.) RaMDHARI 
AHiR V. Emperor. 4 Pat. L. T. 370 : 

71 I. C. 997 : 1922 P. H. C. C. 29 : 

24 Cr. L. J. 277 : A. I. R. 1922 Pat. 62. 

- S. 196 ( 6 )— Revision—High Court—Inter 
ferenee. 

The High Court has power to interfere with the 
order of an appellate Court granting or revoking 
sanction, whether,in upsetting or affirming the order of 
the Primary Court under S. 195 ( 6 ) of the Code 
\jwal 2 Prasad, J.) RaMNANDAN v. PUBLIC PRO¬ 
SECUTOR. 22 Cr. L. J. 467 : 611. C. 996 (Pat). 

■ S. 195 Second appeal—Divisional Court. 

The order under S. 195 of the Township Court can 
be considered by the District Court, but once the latter 


CR. P. CODE (V OF 1898), S. 186. 

Court has passed an order under section 195 , Cl. 6 the 
only remedy of the party aggrieved is to move the 
High Court probably on revision and the Divisional 
Court has no right to deal with the case. This latter 
Court has in Civil matters no right to revise or hear ap¬ 
peals from decisions of Township Courts, even when 
they have been on appeal before the District Court. If 
the original proceedings are held in the Sub-Divisional 
or District Court, then it would seem that the Divisio¬ 
nal Court has jurisdiction, but only when it is the 
Court intended by section 195 ( 7 ) Cr.P. Code. 30 Mad. 

382 (F.B.) Foil. {DuCku>orth, J.) KaRUPIAH NaIDU 
V. R. M. S. Mutuswami. 

1 Bur. L. J. 155 : 11 L. B, R. 418 : 72 I. C. 975: 

24 Cr, L. J. 611 : A. I. R. 1923 Rang. 12. 

■ -- S 196 (7) —Superintendent of Police—Suborn 

difuition. 

The words of the relevant section of the Police Act, 
do make the Superintendent of Police of a District 
subordinate to the Magistrate of that District. ( 1905 ) 

7 All. 292 , FoU.iMears, C. J. attd Piggott, /.) Chho- 
TELAL V. CHEDILAL. 46 All. 136 ; ’J3 I. C. 341: 
L.R. 3 A. 176 Cr.: 24 Cr.L J. 697:A.I.R. 1923 All. 149 

- S. 195 (7) — Samtion to prosecute — Addl. 

Dist. Judge—Whether can revoke. 

A sanction to prosecute granted or refused by a 
Munsif can be revoked or granted by an additional 
District Judge to whom the case is transferred by the 
District Judge. {^Gokul Prasad, J.) RaM ChaRAN 
Mewa Ram. 43 All. 409: 19 A. L. J. 192: 

3 U. P. L. R. All. 39 : 61 I. C. 513 : L. E. 2 A. Cr. 141: 

22 Cr. Ii. J. 885. 

- S. 195 (7) — Appeal—Order by a single Judge 

of High Court exercising original jurisdiction. 

An appeal lies to a Bench of two Judges of the High 
Court from an order granting or refusing to grant sanc¬ 
tion for prosecution for giving false evidence though 
the order is passed by a single Judge of the same High 
Court exercising original jurisdiction, as under 
clause IS of the I.etters Patent, appeals would ordin¬ 
arily lie from the judgments of a single Judge exercis¬ 
ing Original Civil Jurisdiction to a Bench of two 
Judges which is the Court of Appeal on the Original 
Side. It may be that sub-section ( 7 ) really provides 
for the three classes of cases mentioned in clauses (a), 
U) and (c) of that sub-section. But those specific pro¬ 
visions are not restrictive of the general rule contained 
in that sub-section defining subordination for the pur¬ 
pose of S. 195 (^Shah, Ag> C. J* and Crump, y.) 
Abdul Latik v. HaJI Tar. 47 Bom. 270 : 

24 Bom. L R. 817 : 68 I. C. 33 : 23 Cr. L. J. 497 : 

A. I. B. 1922 Bom. 466. 
S. 195 (7) —Munsif to whom subordinate. 


For the purposes of S. 195 , Cr. P. Code, a Munsif is 
subordinate to the Senior Subordinate Judge and not 
to the District Judge. The latter Is not competent to 
grant sanction for an offence committed before the 
Munsif. ariincau, J.') KaNHAYA LaL V. ROSHAN 

Mal. 23 Cr. L. J. 720 (Lah.) : 69 I. C. 448 ; 

A LB. 1924 Lah. 356. 

_S. 196 (7 )—Police is not subordinate to Dis- 

trict Magistrate. 

Where the District Magistrate granted sancuon 
under section 182 for false report to police and the 
Sessions Judge refused to deal with it on the ground 
that District Magistrate passed the order as head of 
the Police. The High Court revoked the sanction 
holding that the Sessions Judge had the power to re¬ 
voke it. It was further held by the High Court that the 
police are not subordinate to District Magistrate with¬ 
in the section. Although police officers in district are 
generally subordinate to the District Magistrate the 
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sul^rdination contemplated by section 195 of the Cr. 

P. C. IS nut such subordination. That subordination 

<^ntemplates some superior officer of police. {Addu/ 

J<aoof, /.) Khazan Singh Kirpa Singh. 

4 Lah. 130 : 5 L. L. J. 372 : 73 I. C. 779 • 

c 1^23 Lah. 341. 

S. 195 Cause Courts 

A Subordinate Judge or Munsiff exercising the 
powers of a Small Cause Court is subordinate for the 
purposes of section 195. Cr. P. Code to the District 
Judge. ^ Broadway, PHaG SiNGH z/. EMPEROR. 

: 67 I. C. 832 : 

_ 1- E- 1922 Lah 401 (1). 

1 / ■ ^ Appeal—First Class 

iMagt St r ate —.S’ ubordituztion. 

The petitioner made an application to the District 
Magmrate for sanction under S. 193, as an authority 

du"l ^ Court whose order was 

disobeyed would be subordinate. The District Magist- 

^ made his order as 

a hirst -lass Magistrate, and that the Court to which 
he would be subordinate in that capacity would be the 

o which appeals from his decisions as 

a hirst Class Magistrate would ordinarily lie, and there- 

IVa entertain the application. Held, that 

under clause (a) sub-section i of S. 195 if a public 

order is a Court, in respect of that 
order, the Court to which that Court would be sub- 
ordmate would be the Court to which appeals would 
ordinarily he, that is, m the present case, the Sessions 

-S Magistrate. The order 

f iQiX'l ^ Magistrate was therefore right. 

( 1918 ) 42 M^ 64 Foil. iShah,A,C. /.and Crump, 

Badruddin Sarfuddin. 47 Bom. 102 > 

24 Bom. L. R. 810 ; 68 I. C. 416 : 23 Cr. L. J. 576 ■ 1 

_« IQ- /-TN / N A. I. R. 1922 Bom. 453. ■ 

Statements in 1 

f p V t>roseczttion under \ 

s' that Court to which ( 

■ootn Courts are subordinate. j 

. Where a witness makes contradictory statements c 

sanction for prosecution t 

[ K* Siven by the Court to i 

which both the Courts are subordinate. For the pur¬ 
poses of giving sanction. 2 nd class Sub-Magistrate 

District Magistrate. (Abdul 


Qadir, /.) Waryam Singh v. Emperor. 

_ : 3 L. L. J. 689 : 23 Cr. L. J. 465. 

Ss. 196, 202 and 203— initiating 

proceedings, is competent to try the case. 

There is no bar under the Cr. P. Code for a 
Magistrate who has taken part in the initiation 
•Of the proceedings to take mere cognizance of the 

and Suhrcavardy, //.') 

Md Oziullah V, Beni Madhab. 50 Cal 135 • 

96 Cal. W. N. 878 : 73 I. C. 239 : 36 Cal. L. J. 180 ^ 

_ e ,Q^ ‘ 1922 Cal. 298. 

„ . "®- —(Amended by Act. 30 of lo-’ol 

Funjab Electoral Rules, R. 5 (4)—Lodging false 

return of election e^cPenses^AagisLte fannot hoTd 

Judicial enquiry in absence of complaint from Govern- 

A Magistrate has no jurisdiction to hold a judicial 

inquiry undet rule 5 ( 4 ) of the Punjab Electoral Rules I 
as to whether a candidate at an election had lodged 
a false return of his election expenses where there is 

e ^ X T __ —. ^ ^ in the matter. I 

(Harrison, /.) LaBH SiNGH w NarINJIAN DaS 

« loa ® 449 ; 

-S. 196 —Nature of sanction—Penal Code 

-o. 

The section does not lay down any particular form 
Q* D.—VOL. I—134 
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Cr. in which the sanction should be accorded, and sanc- 
lon tion must be deemed sufficient if it names the persons 
lul to be prosecuted and specifies the sections under 
which they are alleged to have committed the offence, 
y : as also the period of their activity. (See 15 Cal. L. J. 
^I* 517 .) The mere fact that the sanction does not 

specify the utterances made by the accused or the 
ne songs which they are alleged to have recited does not 
he in any way affect its validity. (.Moti Sagar, /.) 
tct KiSHEN Singh v. E.mperor. 25 Cr. L. J 279 • 

2 '': 

^ ~ —S* 19o— ObJ^ctton^ 

l). Any objection on ground of defect in granting sanc- 
'ss tion ought to be taken as early as possible. (Odgers 

f ^^ARAYaN MENON, /n re. 

ct 25 Cr. L .J 401 : 77 I.C. 481 : A. I. R. 1925 Mad. 106. 

^ ^26 Sanction without naming person to 

as whom it is addressed is sufRcient. 

.K ran as follows :-His E.xcellency 

as the Governor in Council in exercise of the powers con- 

•h ferred on him by S. 196 , Cr. P. Code, hereby sanc- 
ie tions the prosecution of the said persons before a 
IS special Judge for offence punishable S. 121 , Indian 
e- Fenal Code. tne order was sufficient in law. 

I V there was a defect, it was an irregularity 

C not vitiating the conviction. (Oldfield, and Rame- 
It sam, //.) KUTTY MOOPAN, /// r«r 

>• I 17 L. W. 100 ; 73 I. C. 155 ; 2*4 Cr. L. J. 539 ; 

“ j_A. I. R. 1923 Mad. 328 : 44 M. L. J. 166. 

^ ' .. nTT""®’ Sanction must specify sections. 

I 1 he sanction should be specifically directed to 
. the particular section of Chapter VI, Penal Code, in 
respect of which proceedings are to be taken, and the 
order or authority should be proceeded by and be the 

' determination that proceedings 

. -^hall be taken in respect of a particular section or 
' Partjcular sections of the chapter and no other’• It 
- would be opposed to the true intendment of S. 196 . 

Cr. P. Code, for the Local Government, by its order 
o give as legal or other advisers a roving power to 

' p™«edings should be 

Rdnr*D ^'’^^hnan, // ) In re KWUl 

^ 15L. W. 311: 

OQ lur T (1922) M. -W. N. 71 : 

30 M. L. T. (H. C.) 125 : 23 Cr. L J. 203 • 

_« 1922 Mad. 126: 42 M. L. J. 108*. 

f.nm ^or a di/ferent offence 

from that for which the prosecutionwas ordered is bad. 

An order for prosecution having been ordered for 

an offence, the Courts have no jurisdiction at all to 

take copizance of another offence. An authority to 

prosecute for a definite offence could not be any 

authority for a prosecution for an offence which quite 

clearly could not be within the terms of the order 2 

Bur. L. J. iq6 ; 44 M. L, J. 166 , Dist :• -17 C 46 aSo 

^3 Bur J irf^'^Z'T i'XP' z^. Emperor! 

3 Bur. L J. 178 : 84 EC. 245 : A.I.R. 1924 Rang. 371. 

proviso of S. 196 A of the Code of Crimi- 
a sanction under that section for prosecu¬ 
tion for criminal conspiracy to commit a non-cognizable 

se^Tnn^rtw provisions of sub- 

secaon ( 3 ) of S. 193 are applicable. (Newbould and 

Suhrawardy // ) Kali Singh z^. Emperor 

50 Cal. 461 : 75 I. C. 633 : 24 Cr. L. J. 949 V 

__.g ^ ■ . A. I. R. 1924 Cal, 63. 

S. 196-A —Criminal conspiracy^Cheating in 
pursuance of Conspiracy-Sanction—Putting in the 

form of charge specific acts is not improper. 

There is no reason why, because the accused might 
have been charged with an offence for the prosecutfon 
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of which the sanction of the Govt, is required, he 
should not be charged with and tried for 
respect of which no sanction is required. Where the 
accused is charged with an offence of conspiracy and 
acts of cheating in pursuance of conspiracy it is open to 
the prosecution to prove such acts in order that frorn 
them the existence of the conspiracy maybe proved 
and the charge is not bad. Once a charge of cons- 
piracy is framed, anything done in pursuance of the 
conspiracy, can be tried at the trial for conspiracy. It 
is not an irregularity or an improper exercise of discre¬ 
tion inputting in the form of charges specific acts 
specially relied on as against each individual accused 
to show that they joined in the conspiracy. S. igt-A ot 
the Cr. P. Code only renders sanctiori necessary wl^n 
the prosecution is for criminal conspiracy punishable 
under S. 120 -B of the Indian-Penal Code. Prosecu 
tion for the abetment byway of conspiracy punish¬ 
able under S. 109 of the said Act requires no sanction. 
The legality of joint trial in a criminal case depends 
on the accusation and not on the result of the trial. 

42 Cal. 957 : 21 C. I-J. 33 '. Foil- 2 S Mad. 6i : L. 
K. 28 I. A. 257 Dist. and Suhrawardy, 

jr .') ABDUL Salim v. emperor. t o^q 

' 49 Cal. 573 : 34 Cal. I*. J. 279 : 

69 I. C. U5 • 26 C. W. N. 680 : 23 Cr J. 3 657 : 

A. I. R. 1922 Cal. 107. 

__S. 190-A .—Section does not apply to abetment 


by conspiracy under S> 109 . 

S. 196 A, Cr. P. Code, applies only to a Prosecu¬ 
tion for conspiracy punishable under S. 120 -B of the 
Penal Code, and not for abetment by conspiracy puni¬ 
shable under S. 109 of the Penal Code. 

CJ, and Godfrey. /.) ABDUI. KaHMAN z/. ^^PEROR. 

3 Bang. 95 : 89 I C. 305 : 26 Cr. L.J. 1329. 

® A. I. R. 1925 Rang. 296. 

__—S. 196-A.— Accused not a party to any proceed- 

ing^Consent of or complaint by Local Government ts 

necessary. ^ 

No Court should take cognizance of an offence 

punishable under S. 120 -B, I. P. C., and coiiimitted by 
a person who is not a party to any proceedings, with¬ 
out the consent of the Local Government if the case is 
one under the second sub section of S. 196 -A, and, in 
respect of charge falling within the purview of sub¬ 
section (i) of S. 196 -A without a complaint by the 
Governor-General in Council or the Local Government, 

(^Robinson. C.J. and Godfrey./.) 

V. Emperor. 3 Rang 95 • 89 I. C. 305 : 

26 Cr. L. J. 1329 : A. I. B. 1926 Rang. 296. 
_—S. 196-A. (1)— Pro7>iso I to S. i<^6'A-does 

not apply to Sub-S. (i) af S. ig6~A. 

A charge falling under the first sub-section of b. 190 
A cannot be taken cognisance of without a complaint 
by the Govemor-Generjl in Council or of the Local 
Government even in respect of a person who wras a 
party to a proceeding. {Pobinson, C. /■ andGodfrey, 

/.) addul Rahman v. Emperor. 3 • 

89 I. C. 305 : 26 Cr.L.J : 1329: A I.R. 1925 Rang. 296. 
___S. 196-B —Summons and charge under S. 

120 -B. /. P C— Government sastetion not taken~~Fact. 

disclosing offence under S. log-^Charge can be altered 
to one utuier S. 109 . 

If the facts disclosed on the evidence show a prtma 
facie case only under S, 120 B, I. P. C., then the wh<^e 
proceedings will be void ab initio having regard to the 
provisions of S. 196 -B. Cr. P. Code, if the consent of 
the Local Government is not previously obtained. 
But if the facts disclosed show ^ prima case 

under S. 109 . I. P. C.. the proceedings are competent 
without such consent. It makes no difference that the 
summons to the accused was under the wrong section. 


CR. P. CODE (V OF 1898), 8. 197. 

The whole test is not under what sections the accused 
are summoned but whether the proceedings are com¬ 
petent or not. The accused was summoned under 
S. 120 -B, and charge was framed under that section. No- 
previous consent ol theLocal Government was obtained. 
The facts disclosed an offence under S, 109 . Held^ 
that the charge could be altered to one under S. 109 ^ 
(.Greaves and Duval. J J •) BiROO SaRDAR v. Y. C. 
ARIFF 26 Cr. li. J. 302 : 84 I. C. 446 t 

A. I. R. 1925 Cal. 579. 

-S. Wl-‘Changes. 

[(1) Sub-section (1) has been re drafted so as to* 
include Magistrates and officers removable by tha 
Secretary of State within its scope. 

(2) Sanction can be given now only by the loca 
Government and cannot be delegated.—Ed.] 

S. 197— Prosecution of chairman of Union 
Committee—Local Government's sanction is unnecessary^ 
The sanction of the Local Government under S. 197 
is not necessary for the prosecution of the chairman of 
a Union Committee of whom it cannot be said that he 
is not removeable from his office save by the Local 
Government. (/Valmsley and Mukeriee^ /S') 

Mahammad Yasin V. Emperor. 52 Cal 431: 

88 I. C. 602 : 29 C. W. N. 850 : 26 Cr. 1. 1178 : 

A. I.R. 1925 Cal 782. 
8 . 197— Sanction — Abuse of powers by a 

Magistrate. . , 

Where a Magistrate is alleged to have abused powerv 

vested in him by law, no Court will take cognizance 
of a complaint against him, except with a sanction 
under S. /97. {Newbould and Suhrawardy, //,) 
BAISNABCHARAN TaRAN V. SUKHAMAGY CHAU- 

DHRI Bahadur. 25 C. W. H. 966 ; 62 1. c. 825 r 

22 Cr. li. I. 685. 

_ S, 197— Municipal Secretary—Sanction is not 


necessary. . 

A complaint against the Secretary of a Municipality 

for an offence does not require sanction under this 

section. {Abdul Kadir, J.) KlSHEN SINGH v. 

GirDHARI LaL. 23 Or. L 760 : 69 I C MS : 

A. I. R. 1924 Dah 310« 

_S. 197 — Sanction of Local Government- 

Delegation of authority. j ^ t r 

Where prosecutions under Ss. 384 i* *• 

were instituted against a Zilladar without the sancdoiv 
of the Local Govt, but with the sancUon of the Chief 
Enoineer. although the Local Govt, had delegated the 
power of appointment, suspension and removal of 
Zilladare to the Chief Engineer. Held, as the accused 
was appointed at a time when the powere of appoint¬ 
ment, suspension, and removal ol Zilladar were 
vested in the Local Govt, alone the cases could 

p. "co'-de" (‘V-rrj. 

™ CHAN.. 24 C. 1. « I. C. 6M : 

_Ss. 197 and Order under S. I 97 «« 

executive order—Revision does not lie. 

The granting of sanction under S. 197* Lr. r. GMe^ 
is clearly not a judicial but an executive act, and it is 
difficult to see how it can assume a different character 
because sancUon is granted by ^ 
because the Court regards V 

visional powers conferred by the Cr. P. Code, the ICgh 
Court has no authority to interfere with an order made 
by a Subordinate Court granting or 
uJ^der S. 197. iMartineau. /.) 

r. HaRCHARAN das. 2 L 305 : 66 I. C. W . 

4 F. W. B. 1922 (Or.) ; 36 P. ^ 

4 V. P. L. R. (Lah.) 147 : 33 C^l. J- D® t 

A. I. R- 1993 Lah. 146. 
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- ~S. Nature of order of sattction is an 

executive one—Reasons if to be stated. 

Action taken under S. 197 is more of the nature of 
an executive than judicial action. The fact that 
reasons are not stated does not constitute an irregula- 

"f T^- Magistrate on whom powers 

ot Dis.ric. Magistrate are conferred can order sanction 

J'') Kakarla China 
CHENDRAYYA v. MaDDUKURI SuBBARAYUDU 

17 L. W. 226 : (1923) M. W. N. 77 : 71 I.C. 244 : 

_ ^ 1923 Mad. 338. 

—197 —Forest Ranger—Sanction of the 
(government is 7tot necessary. 

being a public servant not 
^movable from his office without the sanction of the 
Government of India or the Local Government, no 
sanction under section 197 is necessary before a Court 

offence. ^Kotwai.A.J. 

c.) kripa Singh v. Emperor. 23 Cr. L. j. 397 ; 

67 I. C. 349 : A. I. R. 1922 Nag. 121. 
c *'o 197 —i/. F. Dist. Boards Act (1922), 

fs. .33. 55. 89 W 2 i-~Mcmber of Dt. Board appointed 
to sell impotoided cattle is “ public servant:' 

A member of District Board in U. P. legally appoint- 
ed by that Board to be an officer for the purpose of 
holding a sale by auction of an impounded cattle under 
the provisions of S. 14 of the Cattle Trespass Act, 
is a public servant who is not removable from his 
office save by or with the sanction of the Local Govern¬ 
ment. within S. 197. iDalaf J. C and Wazir Hasan, 

A.j.c.) Emperor t/. Krishna Kant. 

28 0. C. 155 : 12 0. L. J. 498 : 2 0. W. N. 395 • 

88 I. C. 517 : 26 Cr. L. J. 1157 • 
c too 1925 Oudh 565. 

[A proviso has been added that in the case of 

pardanashin women, minors, and persons disabled 

from making complaint some other person mav 

make the complaint with the leave of the Court-Edl 

S. \^%—Abettnent of bigamy—Complaint of 
person aggrieved, necessity of. 

Under section 198 of Cr. P. Code the com¬ 
plaint of the person aggrieved is necessary only in 
the case of the substantive offences mentioned in the 
section. It IS not necessary in the case of an abetment 
ot any of these offences. {ATanhaiya Lai, J ) 

Munir Emperor. l. r, 6 A. 209 (cr.^ 

—- S. \9%-~Fetition and order to be read together 

Ihe order of sanction and the petition asking for 
sanction should be read together. {Nerubould and 
Suhfawardy, J J .') KALI SiNGH v. EmPEROR 

50 Cal 461 : 75 I. C. 533 : 

« 1* ^ 1924 Cal. 53. 1 

“Trr’, l?8~-/*<’/-J<w aggrieved-Meaning of^Com- ■. 

^Hfi^^*^—fmputaiton of unchastity to wife. l 
Where a married woman is defamed by the imputa¬ 
tion of unchastity, her husband is a person aggrieved ] 
upon whose ct^plaint the magistrate may take cogni¬ 
zance of the offence under section 198, Cr. P. Code. 14 • 

• 379 . 25 B. 451 , Foil. (^Scott-Smith and Harris 
son, //.) GuRDiT Singh v. Emperor. c 

5 Xah. 301 : 26 Cr. L. J. 342 ; 84 I. C. 646 • c 

_g jgg A. I. E. 1924 Lah. 569. c 

• ^ J., ^ 1 • 4- ^ 1 ^ every exhibit need be made ( 

m a com^plamt of defamation. {Odgers and Hughes, 
yy.) K. Burke z/. t. C. W. Skipp. L 

1® 718 : 33 M. L. T. 168 • a 

(1923) M. W. N. 913 : 25 Cr. L. J. 641 : 81 I. C 129 * L 

« 1924 Mad. 340 : 45 M. I. J. 754 .* 1< 

— —a. 1^^— Person aggrieved'—Husband of a 

defamed wife. 
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n . Where a married woman is defamed by imputation 
of unchastity and the civil rights of the parties are not 
>f in question, her husband is a ‘person aggrieved’ under 
It S. 198 of the Code of Criminal Procedure and has the 
a- right to prefer a complaint of defamation. {Venkata- 
rs fubia Rao,/.) B. APPANNA v. P. AKKANNA. 
n 20 L. W. 921 : 26 Cr. L. J. 521 : 85 I. C. 361 r 

A I « , Mad. 320 : 47 M. I. J. 746. 

T ^9* 198 —Complaint by superior is insufficie 7 tt. 

: Conviction under Section 500 , I. P. C. is illegal when 

». a complaint by some person aggrieved is not made ; a 
e letter of the Prosecuting Inspector cannot be treated 
as an adequate complaint where the aggrieved Sub- 
t Inspector made no complaint since there is no authority 
® « f^olding that his official superior could take action. 

□ 15 P. K. 1889 Appr. {Simpson, A. /. C.') GaYA 

Emperor. 26 0. C. 44 : 9 0. L. J. 342 : 

. 69 I. C. 81 : 4 U. P. t. R. (O.C.) 81 : 23 Cr. L. J. 641 : 

• „ A.I. R. 1923 0udh4. 

• S. 199— Change. 

, (1) A proviso has been added that in cases of 

i minority or other disability of minor, some other 
person may complain. 

: C2) A person other than the husband giving com- 

\ plaint must get the leave of Court.—Ed. 

9s. 199 and 345— Person having care of 
I 7 vofnait canfiot compound it. 

' U having the care of a w'oman on behalf of 

her nusban^rt is competent to prefer a complaint under 
5>. 498 , I. P. C. But he cannot compound the offence 
and an acquittal based on such composition is illegal. 
{Broadway, MaHBUB AlI KhaN Z'. EMPEROR. 

4 Lah L. J. 488 : 74 I. C. 444 ; 24 Cr. L. J. 780 - 

C A. I. R. 1924 Lah. 330. 

hf usband of the woman"—Marriage 
dis^lved—Eff eet—Pe7ial Code, Ss. 497 a 7 id 498 . 

The dissolution of the marriage does not take away 
from the complainant the right to lodge a complaint. 
The words in section 199 “the husband of the w'oman"' 
are simply intended to point to the particular person 
who has the right to start proceedings and that a man 
does not cease to be “ the husband of the woman ” 
w'lthin the meaning of section 199 , merely because the 

marriage tie has been dissolved. The right to start 

proceedings is given to him simply because he is the 
p^en^on aggrieved. (Xhevis, y.) DHaNNA SinGH z/. 

Emperor. i6 t. w. r. 1922 (cr.): 67 i. c. 734 • 

IQQ® ^222 Lah. 477. 

S. 199 —Minor husba7td. 

Whereas in some cases the Code does not provide for 
representation of a minor (see for instance S. 341 ; (iv) 
there is no such provision in S. 199 .) There is nothing 
to prevent a husband under the age of 18 from lodging 

1 where the husband is absent 

u cannot lodge a complaint even though 

ffie husband be a minor. {Chevis, /.) Walia v 

Emperor. 68 I. c. 837 : 23 Cr. L. J. 613 - 

___g jgg A, I. R. 1922 Lah. 1681 

Absence of complaint, oral or written, that the ac¬ 
cused s purpose was to have illicit intercourse with her 
daughter or the statement as to puberty, is fatal to 

under S. 498 , Penal Code. {Spencer, /.) 
Chetty Ln re. 33 M. L. T. 268 : 
(1923) M. W. N. 876 : 74 I. C, 949 : 24 Cr.L. J. 837 - 

r, . T 5 ^ / ^o»npIaint,’’ must be to Magistrate 

y.) Arumuga MUDA- 

LIAR, In re. 

16 L. W. 494 : 31 M. L. T. 264 : (1922) M. W. N. SOL 

A. I. R, 1923 Mad. 69 : 43 M. L. J 664. 
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_^Ss. 199 2 QQ~Comp/ajni — Examination of 

.-omplainant not part of complaint. , 

A complaint is something anterior to and distinct 
from the examination on oath of the complainant by a 
Magistrate taking cognizance of a complaint under 
S -> 00 . Such an examination cannot be regarded as 
part of the complaint for the purposes of S. 199 . 
(WW/fj, C. /.) I’EDDA ANJINIGADU In re, 

13 L W. 695 : 64 I. C. 282 : (1921) M. W. N. 514 : 

22 Cr. L. J. 762 ; A. I. R. 1922 Mad. 353. 
_S. 199— Adultery — Absence of complaint by 

husband. , 

Where the husband has elected not to empower the 

Magistrate to punish the accused for adultery and the 
accused was found to have committed house-trespass 
with intent to commit adultery, a charge of an attempt 
to commit adultery comes under Sec. IQO- interit 

to commit an offence punishable with imprisonment is 
not the same thing as an attempt to commit such 
offence. Intent exists before the attempt is begun. 

A mere intent is not by itself an offence; therefore 
where it is used as e.ssential to bring a particular act 
within the category of criminal offences, and proof has 
been given that such an act, accompanied by such an 
intent, has been committed, the offence is complete, 
even though the further act intended may not have 
been committed or even attempted. (^.5ta>tyan, A./^.j 

Emperor 71 . dhantu.a Lodhi. 4 N. L. J. 245. 
-S. 199—Penal Code, Ss. 494 Com¬ 
plaint in respect of offence under S. 494 , covers com¬ 
plaint under S. 49^- . , • u 

S. 199 of the Cr. P.Code only requires that in the 

case of an offence under S. 498 . Penal Code, there 
should be a complaint by the husband m respect of 
the facts constituting the offence. It cannot be said 
that there was no such complaint merely because the 
husband alleged additional facts which if proved, 
would have amounted to the graver cffence under 
S. 494 of the Penal Code. {.Daniels, A. /. C.) 

Brahma Uat v. Emperor. ^ n 000 

22 cr. L. J. 742 : 64 I. C. 134 : 24 0. C. 232. 

-S. 299 —Change. 

[A new proeiBO a a has been added to the efiect 
that when the complaint is made by a Court or 
sublic servant there shall be examination of the 
complaint.] . , 

_S. 200 _ Districi Magistrate to whom case ts 

sent for being transferred can legally dismiss it. 

The complaint was originally before a Deputy 
Magistrate. The Deputy Magistrate sent the case to 
the District Magistrate with a view to the District 
Magistrate transferring it to another court. Instead 
of transferring it to another court the District Magis¬ 
trate after examining the record came to the conclusion 
that the complaint was wholly without foundation and 
dismissed it. Held, the order passed by him was not 
passed without jurisdiction. {Daniels, JC) GOVIND 

PraSad Singh v. Ram Das Dusadh. 

L. R. 5 A. 70 (Cr.) : 81 I. C- 43 : 25 Cr L.J. 555 • 

A. I. R. 1924 All. 666 (1). 

. ■ _S. 200 — Contravention order directing inquiry 

before examining complainant and directing his prose¬ 
cution on report of police is illegal. 

Direction for an enquiry before the complainant has 
been examined on oath is illegal. The law very pro¬ 
perly enjoins that the court having jurisdiction must 
examine the complainant so as to think out for itself 
whether the complaint is true or false. Such a decision 
cannot be left by the court to some other court or 
molice authority. {Dalai./,') KEKHA CHAMAR Z'. 

EMPEROR. L. B. 6 A. 86 (Cr.) : * 

A. I. R. 1924 All. 664 (1). 


-—S. 200 —Failure to examine cotnplainant — If 

vitiates trial — Prejudice. 

The failure to examine the complainant does not 
vitiate the trial. Where the accused has not been 
prejudiced, the omission is only an irregularity and 
S. 537 , applies. {Lumsden, J.) MEHR CHIRAGH 
Din V. EMPEROR. 4 Lah. 359 : 76 1. C. 189 : 

25 Cr. 1. J. 125 : A. I. R. 1924 Lah. 258. 
_S. 200 —Omission to take sworn statement is a 

serious irregularity. 

The omission to take a sworn complaint is a serious 
irregularity which in general prejudices the complain¬ 
ant.*^ To say that the complainant would not have been 
prejudiced on the ground that there was a prior enquiry 
is to prejudice the complainant’s case without having 
all the materials, the law entitled him to place before 
the Court. 13 Bom. 590 , Ref. to. {Ramesam, J.) 
RAMASWAMI Iyengar. In re. 16 L. W. 220 : 

(1922) M. W. N. 681 ; 69 I. C. 371 
23 Cr. L. J. 691 : A. I. R. 1922 Mad. 443 : 

43 M. L. J. 710. 

_S. 200— Examination of complainant — If de¬ 
position to be read over. 

The principle underlying S. 360 (i) of the Cr. P. 
Code should be made applicable on grounds of public 
policy to the substance of the examination of a com¬ 
plainant on oath if the accuracy of the record of such 
examination is to be vouchsafed, particularly when it is 
to be utilized as a basis for a possible perjury in future, 
for it would be unsafe to use against a complainant 
what on the face of it purports to be only a substance 
and not the full version of his examination. But under 
the present state of the law, it cannot be contended 
that the substance of the oral examination is inadmis¬ 
sible in evidence under S. 9 * Evidence Act in 

proof of the statement therein contained. {Kinkhede, 

A./.C.) Bhagirathi Bai f/. Emperor. 

89 I. C. 713 : 26 Cr. L. J. 1401 (Nag.). 

_Ss. 200 and 202— Dismissal, when proper, 

P Magistrate cannot dismiss a complaint without an 
examination of the complainant challenging a police 
investigation. {Jwala Prasad, /.) ^^RTICK P^HAK 
z;. EMPEROR. 2 Pat. L. T. 142. 

_S. 299— Failure to examine — Irregularity. 

The failure to examine a complainant under S. 200 
of the Code is a mere irregularity which can be subse- 
auently cured and does not vitiate the proceedings. 
{Jwala Prasad, /.) ABDUL ALI v. EMPEROR. 

1 Pat. L T. 446 : 69 I. C. 41 : 22 Cr. L. J. 9. 

-.8. 299— Examination of complainant—ObUct 
^When a complaint is in writing and is sufficiently 

clear, it would be a sufficient compliance of S. * 00 ** 
the Magistrate read it over to the complainant and the 
complainant on oath is asked to subsciibe it. Ills 
only when the written complaint is obscure or vague 
that the Magistrate is bound to examine the complain¬ 
ant at sufficient length for the purpose of clearly as¬ 
certaining the allegation on which the co"iplaint is 
made. {Kincaid,/. C. and Aston, A /. C.) MAHO¬ 
MED MahOMED IDRIS. 26 Cr. L J. 1101 . 

88 I. C. 189 : A. I, B. 1925 Sind 328. 

_S. 200^Examination of complainant—Obliga¬ 
tory—Transfer of case for enquiry only—Illegal. 

The provisions of S. 200 » Cr, Code,^ make i 
illegal for a Magistrate to whom a complaint is present¬ 
ed to deal with it in any way without examining the 
complainant. A transfer of a case to a '^“b«)rd“'Ate 

Magistrate merely for the purpose of ^ enqmry is no. 
permissible. {Kennedy, /. C. and 
MULCHAND PAMANMAL 

23 Cr. L. J. 243 ; 66 I. C. 179 (1) : 18 8 . L. B. 200. 
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S. 202 —Main changes. 


(1) Third class Mag^istrates can now inquire into 
the case personally. 

(2) “Inquiry or investigation”have been substitut¬ 
ed for ‘previous local investigation” and evidence 
can be taken in sucb inquiry. 

Cs) Presidency Magistrates can now act under 
this section without special authorisation. 

(4) The enquiry can now be made if the Maeis- 

trate thinks fit. ® 

S. 202— Inquiry and local investigation _ 

Mug/strate cannot have both. 

Under S. 202 the Magistrate had the option of only 
one out of t.^•o alternatives, namely, either to enquire 
into the case himself, or direct a previous local in¬ 
vestigation. There is nothing in S. 202 , which em¬ 
powered the learned Magistrate to have recourse to 

both the alternatives. His order, therefore, directing 
local investigation is irregular. And if ic be found that 
any material obtained through this irregular course 

acted on the mind of the Magistrate in arriving at a 
conclusion, prejudicial to the accused persons, it must 
be held, that the accused persons must be prejudiced 
m consequence of that irregularity. It would, there¬ 
fore, vitiate the proceedings. \Lindsay, /.) EM¬ 
PEROR V. Durga Prasad. 44 All. 550 ; 

20 A. L. J. 35d ; 66 I. C. 423 ; L. R. 3 A. 76 (Cr )• 

^ ^ ■' I- 1922 All. 211. 

—-S. 202 —A/agist rate instead of waiting for 
report, ordering issue of Summons—Order is liable to 
be set astUe 

Where a Magistrate distrusting the truth of a com¬ 
plaint, directed an investigation under S. 202 but in¬ 
stead of waiting for the report issued summons against 
the petitioner under S. 323 , I. p. c., as he thought 

/V could no longer be kept pending : 

tfeldy that the order was not regular and should be 
set aside, as the action of the Magistrate was not the 
result of a proper exercise of judicial discretion on his 
part, {Suhra 7 vardy and Mukerji, J J,') KrjSHNA 

Bala Dasi v. Neroda Bala DaSi. 

41 C L. J. 170 : A.I.R. 1925 Cal 989. 

202, 192, 203 and 304— Investigation 
under S. 202 ordered—Subsequent transfer of case for 
being dealt with under S. 203 or S. 204 — Fresh in¬ 
vestigation is essential. 

The provisions of S. 192 or S. 202 do not entitle a 
Magistrate after he has proceeded under the latter 
section to make an order under the provisions of the 
former section transferring the case for the purpose of 
being dealt with under S. 203 or S 204 without a fresh 
investigation as contemplated by S. 203 , Cr P Code 
(.Suhraivardy and Afuher/i, //.) MaHABIrSinGH 
z'. GiribaLA DaSSI. 29 C. W. N. 508 : 87 I. C. 526 • 

1925 Cal. 742. 

S. 202 —Preliminary enquiry—Hearing of 
arguments—Of accus-^d—If proper—-In ordering fur¬ 
ther inquiry Sessions Judge cannot direct that accused 
be summoned. 

Holding an enquiry under S. 202 , Cr. P. Code while 
the accused were before the Magistrate by pleader, 
though they had not been summoned, and their argu¬ 
ments were heard is a procedure highly condemnable. 

1 he oessions Judge cannot when ordering a further en- 
quiry in respect of a complaint which has been dealt 
with by the Magistrate, under S. 202 . Cr.P. Code direct 
that the accused be summoned.The revising officer may 
direct that by way of further inquiry he shall cause an 
investigation to be made, or if one has been made 
which he considers insufficient oi unsatisfactory or if 
he considers that the complainant has not been suffi¬ 
ciently examined, may order that the complainant be 
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f recalled and his examination continued. But a further 
inquiry cannot be ordered in any but one of these 
three cases The inquiry is preliminary to the issue of 
process and the next step to take, if the inquiry as far 

as collection of materials is complete, is the issue of 

process, 15 Cal. 608 Foil. (Greaves and IJmjal, J J ) 
Bachoo Mia v. Anwar Nabi. 26 Cr. t j 305; 

84 I. c. 449 : A. I. R. 1925 Cal ’ 676 
^ S- ^02~-Order directing enquiry—Peasons to 

be given — Cross-examination—Notice to ac'-u ^ed _ 

Irregularity 

uiry under S. 202 , Cr. P. Code, and 
deferring the issue of process should only be done after 
recording reasons. It is also as a rule undesirable 
that the enquiry should be prolonged by cross-exami¬ 
nation and argumentsBut there is no 
reason why the accused should not be called to the 

enquiry. Departure from the strict letter of the law 
in the matter of allowing cross-examination and 

J.) Ram bARAN Singh v. Mohammad Jan Khan 

26 Cr. L. J. 1394 r 89 I C 706 " 

202 and 203-A'./7V. accused before 

issuing process is not proper. 

On hearing the complainant the Magistrate directed 
notice to be served upon the accused and to show 
cause why process should not issue against him. A 

petition was put in by the accused and a learned olea- 

der appeared for him and showed cause why process 
should not issue, with the result that the Magistrate 
dismissed the complaint. ^ 

Held, that the procedure adopted by theMagistrate 

li accused to show cause why he 

should not be proceeded against, was improper and 
irregular. This procedure is quite inconsistent with 
he scheme of this legislation. It is inconceivable how 
the -iccused person ever goes before the .Magistrate un¬ 
til the Magivyate has made up his mind to issue 
process. (Sanderson, C. J. and Chotzner, /.) CHanDI 

Charan V. Manindka Chandra 

36 Cal. L. J. 414 : 27 C. W. N. 196 : 72 I. c 173 • 

_^923 Cal. 198. 

-Ss. 202 and 64— Trial by Magistrate and 

'"xhe r"" P r 

1 he Cr. P. Code draws a clear diffe.ence between 
juri^sdict.on to try and jurisdiction to investigate anS 

M Possible to conceive of cases when, although the 
Magistrate may distrust a complaint or delay in pass- 

‘heir du?y 

nirahl^ fr " 1 "''" w °«^"der against whom a cogl 

‘"“he out. Much more so 
would this be the case where the Magistrate, after re 

cording the complaint, finds that a regular polic^ in 

vestigation would be more suitable and intent onally 
keeps the complaint pending in order that the police 
may exercise their powers of investigation and arren 
independently of the Magistrate. In practice of course 
the police would not ordinarily take independent 
action in respect of a complaint which had ai^eadw 
been distrusted by the Magistrate : but to lay down 
the general propo.sition that a Magistrate's orfer 
under S. aoa debars the police from Ixercising °he“ 

powers of arrest and investigation, would be Lithe? 

expedient nor correct. and Bucknill r r \ 

Emperor v. Ehole Bhagat. T Tat 

4 P. t. T. 521 :1 Pat. L. R. 248 (Cr.) : 72 I ^c. ^ : 

_,S qoq^ ‘ A. I. R. 1923 Pat. 647. 

5.202 Issue of process without recordin 2 ^ 
reasons ts not correct—Cross examination and aJJI 

ments should not, as a rule, be allowed in a case of 
ittqutry tender S. 202 . ^ ' 

It is certainly not a correct procedure to defer the 
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issue of process and order an enquiry without record- 
inc reasons. It is also as a rule undesirable that the 
enquiry should be prolonged by cross-examination and 
ar<’uinents inter partes, the reason being that if this is 

necessary it is obviously advisable to follow the pro¬ 
cedure of a trial and for that purpose to issue process 
at once. At the same time if a Magistrate having the 
duty of making an enquiry under S. 202 can make his 
enquiry more complete andean inform hirnself of the 
facts more fully by having the accused in Court, there 

is no reason either in common sense or in law why 

the accused should not be called to the enquiry. 
(Foster, /.) RAM SaRAN SINGH v . MAHOMED JAN 

khan 26 Cr. L. J. 1394 : 89 I. C. 706 : 

A. I.R. 1926 Pat. 34. 

_ 202 -'Dismissal of complaint—No record 

.of the evidence of witnesses-^/rregularity. 

Where the Magistrate, in an enquiry under b. 202 
•did not record the statements of witnesses but he had 
before him the final report of the police a detailed ac¬ 
count of the statements of the witwesses before the 
police and the witnesses repeated the same statements 

before him. , , . 

IIeld ' that it cannot be asserted that there has 

been an error of law since the Code makes no provi¬ 
sion with regard to the manner in which 
in an inquiry under S. 202 should be recorded. The 
case would be different had the deposition of any wit¬ 
ness deviated from the record of ^he previous state- 

MISRI SINGH. ^ ^ ^ Pat. 684. 

_Ss. 202 and 203— Dismissal of complaint 

Fnguiry—Scope of, , c, t> 

The enquiry contemplated by b. 202 , Cr. r. t.oae, 

does not necessarily mean an inquiry by the Magistrate 
himself examining witnesses or by holding investiga¬ 
tion into the case. It is open to the Magistrate to in¬ 
vestigate into the matter in order to ascertain the 
truth or falsity of the complaint in any way he thinks 
proper. Where an investigation had been made by 
the police and witnesses had been examined by the 
investigating police-officer, there is nothing in law to 
prevent the Magistrate from looking into the police 
papers for the purpose of ascertaining the truth or 
falsehood of the complaint. The enquiry contemplated 
by S. 202 , Cr. P. Code is not limited to any particular 
form of enquiry and if upon looking into the police 
papers the Magistrate was satisfied that it was not a 
fit case in which process ought to be issued against 
the accused person, there is nothing in law to prevent 
the Magistrate from doing so. (Kulwant Seshay, /■) 
Ramanand LaL t/. ALI Hassan. 

1924 P. H. C. C. 226 : A.I E. 1924 Pat. 797. 
_Ss. 202, 203 and 204 —Counter complaints — 

Order staying otu is not improper. 

Where two counter-petitions were filed before a 
Sub-Divisional Magistrate which he referred to a Sub- 
Magistrate for report and enquiry under S. 202 , and 
on receipt of the report issued process in one case and 
directed in the other case that it be put up after the 
disposal of the first. Held, that at that stage in revi¬ 
sion High Court could not interfere with the dis¬ 
cretion exercised by the Magistrate as the Ma^strate 
had not contravened any rule of procedure. \Jivaia 
Prasad, /.) LaLJI SINGH v. NAURANGI LaL. 

3 Pat. L. T. 764: 1922 P. H. C. C. 304: 

4 D- P. I*. B. (Pat.) 112 : 74 I. C. 248 : 
24 Cr. L. J. 120 : A. I. E. 1922 Pat. 618. 

_S. 202 (Jt!)—Evidence under—If basis of pro- 

secution. * ^ • 

A piosecution can be ordered on the basis of evi- 
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dence recorded under S. 202 ( 2 ), Cr. P Code. {Mac- 
phersoH, /.) BaNSHIDAR MaRWARI v. EMPEROR. 

24 Cr. L. J. 862 (2) : 74 I. C. 1064 (2) : 

A. I. E. 1924 Pat. 138. 

-S. 203—[The changes made herein are 

merely verbal.] 

- ^*8. 203 —Dismissal set aside by Sessions Judge 

—Interference in revision. 

After dismissal of a complaint by the Magistrate, if 
the Sessions Judge wishes to take action he should set 
aside the dismissal himself instead of asking the 
Magistrate to do so. Where a complaint has been 
dismissed under S. 203 without notice to the accused, 
dismissal may be set aside without notice to the 
accused, 35 All. 78 Ref. {^Daniels, Jf) MaTA PaLAT 
z;. Emperor. 24 Cr. L. J. 811 (2>. 74 I. C. 716 (2) : 

A. I.E. 1923 All. 479 (2). 

-S. 203 —Dismissal of complaint does not bar 

fresh complaint, but complainant must inform Magis¬ 
trate about previous dismissal. 

Where an accused person has been once discharged 
by a magistrate under S. 203 the same case can be 
enquired into by other Magistrate again. But the 
complainant is bound to inform the magistrate before 
whom he makes a fresh complaint that his previous 
complaint was dismissed. i^Macleod, C. J and Crump, 
J ) MAHADEV LaXMAN SaTARDEKAR. In re, 

27 B. L. E. 362 : 87 I. C. 627 : 26 Cr. L. J. 991 : 

A. I. E. 1925 Bom. 258. 
— 8. 203 — Complaint, dismissal of — Examina¬ 
tion of complainant's witnesses is essential, 

A complaint cannot be dismissed without examin¬ 
ing the witnesses of the complainant who are present in 
Court. A complainant should be given an opportunity 
of establishing the truth of his allegations by having 
the witnesses, evidence tested by the Magistrate. 
(Sanderson, C, J. and Chotsner, y.) PUROS/^TAM v. 
Ram Das. 26 Cr. L. J. 661: 85 K C. 706 : 

A. I. E. 1926 Cal. 1031. 

Ss. 203 and 437 —Dismissal of complaint on 

• ^ ^ . 


notice to accused— Further enquiry—Opportunity to 

show cause must be given, ^ . 

After giving the accused an opportunity of being 
heard a Magistrate dismissed a complaint under 
S, 203 , Cr. P. Code. The Sessions Judge without giving 
an opportunity to the accused to be heard set aside the 
order of dismissal and directed a further enquiry. Held, 
that under the circumstances the accused should have 
been given an opportunity of being heard at the hear¬ 
ing of the application under S. 437> Cr. P. Code. (^Ghose 
attd Chotzner, //.) JOGESH CHANDRA SEN r. 
NIKUNJA BEHaRI CHOWDHURY. 

INIKUNJA ^ ^ ^ J ^ ggg . 

C6 Cr. L. J. 140* A. I. E. 1923 Cal. 661. 

_S. 203 _ Dismissal-Sessions Judge ordering 

further enquiry—Magistrate may dismiss again. 

Where a Sessions Judge orders further enquiry m a 
complaint dismissed by the Magistrate under S. 203 . 
the Magistrate can again dismiss it under the section. 
ijChatteriee and Cuming, //.) NIBARAN CHANDRA 
z/. SITAL CHANDRA. ^ .oo 

26 C. W. N. 312 : 62 I. C. 416 : 22 Cr. 1. .. 628. 
g. Applicability — Petition under S. X 07 . 

S. 203 does not apply to applications under S. 107 , 
Cr. P. Code. War Mi,/-) SHAMA SUDDIN ^ RAM 

dyal Singh. 89(1) . 

76 I. C. 25 (1) : A. I. E, 1924 Lab. 630. 

_Ss. 203 and 209— Magistrate—Commitment 

—Discretion—height due to evidence—Discharge of 

^T/is quite within the discretion of a Magistrate hold¬ 
ing a preliminary inquiry to weigh the evidence and 
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<iiscredit the same if necessary. He is not bound to 
x:onimit the accused to the Sessions merely because 
there is some evidence, if he thinks that those por¬ 
tions of the evidence essential to make out the charge 
-were not reliable. 28 I. C. 741 ; ( 1922 ) M. W. N. 13 , 
Kef. \Schwabe-> C. /. aftd /Crishnan, y.) NaraMBAN 
z;. Emperor. 15 L. W. 552 : (1922) M. W. N. 326 : 
•71 I.C. 877; 24 Cr. L. J. 269: A. I. K. (1922) Mad. 195. 

" “—203 —ffeariug evidence on both sides — Dis¬ 

charge—Effect of. 

Where a Magistrate who has jurisdiction to try a 
c^e hears the evidence on both sides and then dis- 
charges the accused^ it is tantamount to an acquittah 
^Da/a/, j . c.') Dal Chand V. Ram Lal, 

■75 I. C. 727j^ 25 Cr. L. J. 39 : A. I. R. 1925 Oudh 60 . 

-- S. 203— Complaint against Police Officer 

should be carefully enquired into and should not be 
•uisfHtssed without enquiry. 

When a complaint is made against a Police Officer 

it should be enquired into with care and every oppor¬ 
tunity given to the complainant to prove his complaint. 
It the complaint is false the Magistrate has considera- 
•ble power of granting compensation by inflicting a fine 
•on the complainant and of prosecuting him for perjury. 
t^alal, A. y. C.) BalDA PaSI v. M. NaSIR ALI 

74 I. c. 718 : 24 Cr, L. J. 814 : 

„ _ A. I. R. 1924 Oudh 174. 

Ss. 203 and 202‘^Dismissal of complaint — 
—Investtgatton under S. 202 ds not necessary. 

S. 203 is not dependent on the provisions for the 
postponement of the issue of process, contained in 
•b. 292 . The use of the word “ any” clearly implies 
that an investigation or enquiry under S. 202 may or 
anay not be made. (^Bucknill and Pass, /J.) DUKHI- 
RAM V. Jamuna Kuer. 6 Pat. L T. 727 • 

86 I. C. 985 (2) : 26 Cr. L j, 921 (2) 1 

c ^^25 Pat. 704. 

S. ^Oo——Complaint—Dismissal by Magistrate 


—Further enquiry by Sessions Judge—Miscarriage 
•of Justice. 

Where a complaint under S. 395, 1. p. c. was dis¬ 
missed by the Magistrate, after considering the police 
report and the evidence of the complainant and his 
■witness, finding that no offence had been made out, 
and on appeal the Sessions Judge ordered further en- 
•quiry and upset the order of the Magistrate. Held 
that an appellate court should not lightly set aside an 
•order of dismissal do so only when it is clear that there 
has been miscarriage of justice. iAdami, J ) Tan- 

GAL Singh z'. Radha Kishan 

3 Pat. L. R. 33 (Cr) : 26 Cr. L. J. 866 • 
86 I. C. 802 : A. I. R. 1925 Pat. 447. 

--203 Reasons for dismissal—Recording of. 

Under S. 203 , Cr. P. Code, it is incumbent in a 
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10 c. W. N. SI, Foil. {Roe and Coutts, JJ.) 

Sheo Narain Singh v. Rampertab Rai. 

1922 P. H. C- C. 31 : A. I. R. 1922 Pat. 54. 
S, 203— Reasons for dismissal. 

A Magistrate dismissing a complaint is bound to 
give reasons for dismissal. {Foster, J.) CHaudhury 

Mandar V. Emperor. 74 i. c. 856 - 

24 Cr. L. J. 823 (Pat) : A. I. B. 1924 Pat. 436. 
-S. 203 —Procedure 

The Magistrate ought only to see whether the com- 
plainant has prima faice made out a true case. {Adami- 
y 0 CHHEDI UPADHAYA v. EmPEROR* 

^ T. 703 : 1 P. L. E. 50 (Cr.) • 

A.I.R.1924 Pat. 739. 
S. 2QZ-^Police referring case false—Com- 
Platnant entitled to have his complaint tried 

a charge against 
another finds that the police report designates his 
charge as false, he is entitled to file a petition before 
a Magisti^te impugning the correctness of the police 
report. The Magistrate must regard this petition as 
a complaint and the complainant is entitled to have 
the persons complained against tried on the charge, or 
else his statement (that is the complainant’s statement) 

compiaiot dismissed 
y ) NandKishore z.. Kalika Missir. 

_• 24 Cr.L.J. 845: A.I.B. 1923 Pat. 539. 

th^^ Ss. 203 and 437— of discharge-Fur¬ 
ther eftqutry^lVhen to be ordered. 

Where the applicant had been prosecuted before a 

competent Magistrate and has been, after atrial be¬ 
fore that officer, found not guilty and discharged, the 
Magistrate expressly finding there was no case for the 
Crown It is not open to the District Magistrate to 
order further enquiry in the absence of any allegation 
of improper conduct on the part of the trying o^fficer. 

^"^04 Raktu Singh Emperor, 

24 Cr. L. J- 486 : 1 Pat. 1. R. (Cr.) 28 : 72 I.C. 960. 

&. 20 s —Fresh complaint cannot be entertained 


Magistrate to record briefly his reasons for dismissing 
complaint. {Hulwant Sakay, J.^ HaRNandaN 
das V. ATUL KuNAR PRASAD ' 90 I. C. 158 • 

» « X J- i502 

— Ss. 203 and 204 {S^—Dismissal under and 

-discharge—Distinction—Party not being tried is not 
an accused person. 

In the case of a dismissal under S. 203 or S. 204 ( 3 ) 
notice to the other side is not desirable. The other 
side has never had notice, the proceedings not having 
reached the stage of summoning them as accused 
persons ; and in this regard such cases are distin- 
• guished from cases in which accused persons have been 
dried and discharged. Until the accused has been 
brought before the Court either by summons or by 
warrant he should not be allowed to come before the 
'Court at all. A party who is not being tried for an 
•offence is not an accused person. 32 Cal. 1088 


unless new facts not available previously are adduced 

or manifest e^or or miscarriage has occurred in pre¬ 
vious proceedings^ ^ ^ 

On dismissal of complaint under S. 203 a new com¬ 
plaint on the same facts should not be entertained 
unless new facts, which could not, with reasonable 
diligence, have been brought forward in the previous 
proceedings, would be adduced or unless there was 
some manifest error or manifest miscarriage in the 

s mo i- T"A; 

,, Subsequent Passing of 

another order under S. 202 is not improper ^ ^ 

A complaint was made before a Magistrate on 

thL passed an order directing 

that the two accused persons be summoned. Subse^ 

quently o*) ^hat date one of the persons against whom 

summons had been ordered to be issued appeared and 

complaint. The Magistrate then rescind- 

the cases to 

He2i Magistrate for local enquiry and report. 

nothing in the Code which forbids 
the Magistrate to reconsider an order of this kind on 
sufficient grounds, and that the order passed by him 
was a right and proper order. {Hewbould. and SuZT- 
wardy, JJ.) LaLIT MOHAN v. NONI LaL, 

27 C, W. N. 651; 39 C. L. J. 329 ; 77 I. C. 816 • 

__ _ !»• J- 464 ; A. I. R. 1923 Cal. 662 

^ Ss. 204 and 344 —Powers of Court to post- 
pot^ issue of process even in warrant eases. 

^5. 344 IS applicable to cases even before the issue of 
process under S. 204 and the Magistrate i! entitled 
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uiuler S. 344 it there be a reasonable cause for doing 
'‘O. to postpone any enquiry or trial and to postpone 

the issue of process under S. 204 ^ 

%varrant one. {A'iilwant Saft(Jy. /•) EaM SaRAN 

Singh nikhad Narain Singh. 

6 Pat L. T. 477 : 3 Pat. L. R. 134 (Cr.) : 

26 Cr. L. J. 1179 : 88 I. C. 603 • A.I.R. 1925 Pat. 619. 

___S.204— Process fees for summoning of accused 

_ you co^nizahle warrant cases— Cither the com- 

platnaut nor the accused can be compelled to pay process- 
fees for witncssc:. 

In the case of non-cognizable warrant cases, neither 
the complainant nor the accused can be compelled to 
pay process-fees for the production of witnesses 
although the complainant must, under S 204 in the 
ordinary course of events, pay 

summoning of the accused- (Ooyle, /.) LMPEROR 

V VI XfviriK 4 Bur. L- J* lo7 ♦ 

... ^,0 S,XN NYEIN. ^ ^ ^ 

_s. 204 { 3 )—Order to complainant to pay pro¬ 
cess fee for enforcing accused's attendance on the date 
of judgment—Process fee noi paid—Complaint cannot 

he dismissed. , 

It is notvhere laid down in the Code that the com¬ 
plainant must file a process fee to enforce the attend^ 
ance of the accused not on the date of trial /tor on 

the date of arguments but on the date fixed 1 

very of judgment. Where on the date fixed for deli¬ 
very of judgment in a summons case the complainant 
was present but the accused was absent and the 
Magistrate had ordered the complainant to file a pro¬ 
cess fee to secure the attendance of the accused,^ but 

the con.plainant did not file the process fee required. 

and the case was dismissed for default of prosecution 

and accused was acquitted, field, that the 

the complainant to pay process fees 

diction and mu‘^t set aside. ^Cr ^ 105 

PERSHADI. 23 A. L. J. 304 : L. R. 6 A- (Cr.) 10| • 

26 Cr. I. J. 963 : 87 T. C. 419 : A.I- R. 1925 All. 392. 

_Ss 205 and ZhZ-Appheability—Sessions 

Court—Pardanashin accused in Sessions Court should 
be exempt from personal attendance. 

There is nothing in the Code of Criminal VTOcednre 
to prevent the Sessions Judge from dispensing with the 
attendance on the accused in Sessions trial. 17 C. . 

N 1268 . 14 Bom. L. R. 236 ; Ref. to. 

swami Sastri, / ) KaNDAMANI DEVI v. RMPEROR. 
” ‘^ 45 Mad. 3 d9 . 66 I. C. 330 : 15 L W. 650 : 

30 M. L, T 346 : (1922) M. W. N. 165 : 

23 Cr. L. J. 266 : A. 1. K. 1922 Mad. 79 (1) : 

42 ill. L. J * oo I * 

_ 53.205 and 537—205 does not apply where 

7 varrant is issued or accused arrested—Trial in 
absence of accused^Defect is not curable under S. 537^ 

Cr. P. Code. . • u- u 

S. 20 s, Cr. P. Code, applies only to cases in which, 

the Magistrate has issued a summons in the first in¬ 
stance. It does not apply to a case where accused has 
been arrested without or after the issue of a w-arrant. 
Where the Magistrate allowed the accused to be pre¬ 
sent through pleader at his request. 
in jurisdiction would not have been cured even if there 
had been an express request on his part ; for )urisdic- 
tion could not be conferred by any consent, and the 
defect is not curable under S. 537 . {Mul/ieh and Buck- 

'"■^^p{/7'93"rPa’;. Sp^H. C. C. 239 . 

_s. 205— Conviction of accused represented by 

co-accused and not by a pleader is wremg. 

Where a co-accused is absent throughout the pro- 
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ceeding and a co-accused was allowed to represent 
him, the conviction of the absent accused should be 
set aside. Magistrate can dispense with absence of 
accused only where he is represented by a pleader. 
{Baguley, /.) Ma Kin v. EmPEROR. 

3 Bur. L. J. 182 : A. I. R. 1924 Rang. 383. 

--8.205 (2;— Personal appearance dispenseeC 

with—Concession when can be revoked. 

The petitioner was served with a notice on the 12 th 
December 1922 , by a Sub-Divisional Officer in his- 
capacity as an Income-Tax Officer, requiring the peti¬ 
tioner to submit a return of his income within seven 
days. The petitioner thereupon raised a question as- 
to whether separate income should or should not be 
included in the income of the family of which he was 
a member. On the nth February 1923 , the Sub- 
Divisional Officer applied to the District Magistrate in 
the latter’s capacity as an Assistant Commissioner of 
Income-Tax for sanction to prosecute the petitioner 
under S. 51 (c) of the Income-Tax Act, for having, 
failed without reasonable cause or excuse to furnish 
in due time a return which had been called for from 
him under S. 22 of the Act. The District Magis¬ 
trate granted sanction for prosecution on the- 
15 th February 1923 . On the i 6 th February 1923 : 
the Sub-Divisional Officer in his capacity as an 
Income Tax Officer purported to make a report to- 
himself as the Sub-Divisional Magistrate, with a re¬ 
quest for issue of a process against the petitioner and 
on the same date the Sub-Divisional Officer took cog¬ 
nizance of the case and summoned the petitioner to 
appear before him on the 26 th February 1923 . On 
the 27 th February IC 23 , the petitioner appeared be¬ 
fore the Sub-Divisional Officer through a Pleader andi 
prayed for exemption from personal attendance and 
for permission to appear through a Pleader. This- 
prayer vsas granted by the Sub-Divisional Officer, and 
on the case being put up before him on the 28 th 
February, 1923 , the Sub-Divisional Officer took the- 
statement of the Pleader, wherein it was stated that 
the petitioner was not legally bound to submit a return 
and that the learned Sub-Divisional Officer had no¬ 
jurisdiction to try the petitioner. Thereupon the Sub- 
Divisional Officer recorded the following order in the 
Order Sheet ;—“ He (.the petitioner) further objects 
to trial by me. I have no objection to give the accu¬ 
sed option to have the case tried elsewhere but, 1 am. 
afraid his attitude shows that he is bent on dela>'ing; 
the ends of justice anyhow. I cannot quash the pro¬ 
ceedings at this stage on the objection taken by the 
accused without entering into the merits of the case. 
Before, however writing up to the District Magistrate 
for transfer of the case from my file, I must enforce 
the attendance of the accused, so I revoke the con¬ 
cession granted under 8 . 205 ( 2 ) of the Code of 
Criminal Procedure and order the issue of warrant 
against him with bail of Rs. 200 ; fixed 6 th March, 
1923 .” Held, that having regard to the circumstances 
of the case the Sub-Div isional Officer should not have- 
revoked the concession which he had previously ex^ 
tended to the petitioner of allowing him to appear by 
pleader. iGhose and Cuming, //.) DWIGEND^ 

Narain Baghi v. Emperor. 38 C. 1. J. 9; 

75 I. C 160 : 24 Cr. 1. J. 902. 

- 8. 206 — Changes. 

[(1) “Subject to the provisions of 8.443 have 

now been omitted. 

(2) 8rd class Magistrate has now no power X> 
commit.] 

-8s. 206 and 210—Co^tvesion of warrant case 

into .t ease triable by Sessions— Accused has right itr 
recall witnesses for cross-exofnination. 
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After the hearing in a warrant case, the Magistrate 
was of opinion that the offence proved was triable by 
a Court of Sessions, and he converted the proceedings 

accordingly. the accused has a right to re-call 
the witnesses for cross-examination especially when he 
had reserved the right till the fiaming of charge in 
the warrant case. {Stiiar/, y.) DamaRCHA v. E.M- 
PEKOR. 463 : 62 I.C. 192 ; 22 Cr. L. J. 496. 

~ 206— DiscrettoJi—Opticn of Alagistrate. 

A Magistrate should try a case himself even though 
triable exclusively by Sessions Court if in his discre- 
tion evidence indicates that the course is proper. 
K^ahn^oy and Suhroxoardy, /J.) EmPEROR xj. 
Hari Das. 37 Cal. L J. 34 ; 73 I. C. 770 • 

24 Cr. L. J. 674 : A. I. R. 1923 Cal. 108. 

. ’Ss. 20^, 264 and 347 — Pfccediire — IVhere 
Magistrate is Justified in eomrnitthig a case to the 
Sessions which could have been adequately dealt ‘with 
by him—Stage at which he may commit. 

If before the commencement of an enquiry or trial, 
the Magistrate is of opinion that the case is one which 
for aiy reason ought to be tried by a Court of Session 
then he has ample power (o inquire into the case with 
a view to commitment and subsequently to commit if 
the evidence justifies the course. Nor does there seem 
to be any reason for holding that if nevertheless the 
Magistrate has once started proceedings under 
Ch. XXI, he no longer has the power to commit unless 
he IS of opinion that the sentence which he could pass 
^ inadequate. It would be an undue extension 
or thescope of S. 254 to hold that it was meant to fetter 
the scope of a Magistrate in all circumstances. S.347 is 
a general section and applies to all inquiries and trials. 
Ihere is no suggestion that the only possible reason 
fora competent Magistrate to commit a case to Ses¬ 
sions IS that he will not be able to pass a sufficiently 
severe sentence. The discretion vested in him cannot 
clearly be limited by the provisions of S. 254 of the 
Code. {Brown, y.) EMPEROR z/. ISHAHAT. 

3 Rang. 42 : 89 I. C. 525 : 26 Cr. L. J. 1389 : 

A. I. R. 1925 Rang. 207 (2) 

S. 208^Alon’ccmpliance with the section thou- 
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giving the accused an opportunity to cross-examine 
the prosecution witne.sses holding that the accused 
had no such right : that the accused was pre¬ 

judiced and retrial was ordered. {S*uart, J ) Dam- 

archa z/. Emperor. l. r. 2 A. k. (Cr ) 

—-S. 208—cimendments~Scope of—Statement of 

xvUncss—Retracticn of~If can be acted on. 

Evidence given before the committing court and 
transferred to the Sessions Court can be used not only 
for purposes of corroboiation or contradiction but for 
all purposes. The words “ for all purposes subject to 
the provis_ions of the Evidence Act” merely mean that 
the Jaw of evidence as embodied in the Act must be 
complied with, e.g., evidence wrongly admitted by the 
commuting court cannot be transferred. The amend¬ 
ment is obviously introduced forthe purpose of remov- 
ing any doubt as to the right of the court to treat evid¬ 
ence given before the committing court as substantive 
evidence at the Sessions trial. {Scott-Smith and Ffor- 
J J ) Amir Zaman v. Emperor. 

6 lah. 199 : 26 Punj. L. R. 361 : 26‘cr. L. J. 1245 • 

S 208 ^52. 

s>. 4iU8 {^)~~^ccused must be allcxved to cross- 


gh undesirable does not necessarily vitiate conviction. 
Where after the charge was framed, the investigating 

police officer and the Sub-Deputy Magistrate whore- 

corded the dying declaration were examined, prob¬ 
ably under S. 219 , Cr. P. Code, Held, the procedure 
though contrary to the provisions of S. 2 c 8 would not 
be a sufficient ground for setting aside conviction 
Quaere : whether the word ‘complainant’ in this sec¬ 
tion applies to the person who laid the first informa¬ 
tion ; such procedure however isnot desirable. {New- 
bould and Ghose, J/.) KaSEMMOLLA v. EMPEROR. 

42 C.L.J. 114 : 26 Cr. L.J. 1560 • A.I.R. 1926 Cal. 410. 

* S. 208 Failure to take defence exddence — 


Effect. 

Before cjmmitting an accused to the Sessions, it is 
the duty to record such evidence as the accused wants 
to produce. Where after the prosecution evidence 
w'as recorded and the statements of the accused taken 

down, a charge was framed without asking the ac¬ 
cused if they had any evidence to produce, the whole 
preedure is illegal. {JCanhaiya Lai, J. ) KUAR TaS- 

WANT Singh v. Emperor. 21 a. i j 911 . 

I.R. 8 A.^50 (Cr.) : 46 All. 187 -A.I.R. 1924 All. 317* 

I S. 208— Accused not allowed to cross-exa¬ 

mine — Trial vitiated. 

A trial began under Ss. 325 , 326 , Penal Code. The 
accused did not cross-examine the tw’O W'itnesses* On 
hearing the evidence the Court came to the conclu¬ 
sion that an offence under S. 307 , I. p. C., was made 
out and he committed the case to the sessions without 

Q. D.—VOL. I—135 


especially if accused 
applies before framing of charge. 

\\ here the application by the accused to cross-exa¬ 
mine the pjosecution witnesses was made before the 
charge was framed and before the committing Magis¬ 
trate nad ^etded to commit the case to the Court of 
Sessions. Held, the Magistrate was bound to allow- the 

anH?h\/h cross-examine the prosecution witnesses 
and that he had no discretion in the matter. {Greaves 
and Panton, //.) JYOTSNA NaTH z/. Emperor 

51 Cal. 442 : 26 Cr. L. J. 63 : 83 I. C 591 - 

charge ^ f^xindaticn for charge — Dis- 

Where in a charge triable by the Sessions Judge, the 
Magistrate who heard the case is of opinion that there 
IS no foundation fora prosecution, he is bound to dis 

'■ccording his reasons. {Daniels / ) 

Ganpat i.al V. Emperor. 22 A l j ki ^ 

10 0. & A.L.R. 551 : 46 A. 537 : L. R. 5 A ‘ 174 
81 I.C. 315 ^25 Cr.L.J. 795; A.I.R. 1924 All ^664^9^* 

Magistrate has ample 
to weigh the evidence beftre him. ^ 

Magistrate has ample discretion to 

decide whether the evidence given before him is true 

commit the case to sessions if there 
IS sufficient evidence in favour of prosecution ->7 A 

^ Of\Q _‘J .1 43* 

•&. 209 —Commitment to Sessions 


du^ous of dull Court-Reliance on. 
rv « f were prosecuted for forgery and the 

Deputy Magistrate who inquired into the case disbe- 

nf f ^ ^ M evidence and discharged the accused. The 
District Magistrate relied on two Judgments of a civit 
court and committed the accused for trial to tTe 
Sessions. Held, that the District Magistrate was in 

fluenced by the decisions of the civil court anrthat 

Deputy Magistrate to form his opinion with reoarH * 
the credibility of the v^-itnesses callled before hfm If 

J'e should clearly Teavf 

It to the jury at the Sessions to form their own t 

as to their credibility of the evidence. But if aft\T 

hearing the evidence he is satisfied that it is not trnl! 
worthy and that a conviction will not resnir 
entitled to record a finding that the witneiL wV" 
spoke in support of the charge cannot be believed InS 
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that a conviction will not result. {^Greaves and Panton 

// ) takai»ada Uiswas V . Kalipada Ghosh. 

28 C. W. N. 687 : 51 Cal. 849 : 83 I. C. 677 : 
26 Cr. L. J. U7 : A. I. R. 1924 Cal. 639, 

_-S. 20a— of Maf'istrate ~ Sufficient 

ground for committing. 

A committing Magistrate is entitled, at any rate to 
some extent, to weigh the evidence of direct witnesses 
and to pronounce as to their credibility and where there 
is no credible evidence on which a Court could convict, 
it is the duty of the Magistrate to discharge the accus¬ 
ed and he should not commit to the court of Session. 
But a Magistrate holding a preliminary enquiry ought 
to commit the accused to the Court of Session when 
the evidence enough to put the party on his trail 
and such a case obviously rises when credible wit¬ 
nesses made statements which if believed would sus¬ 
tain a conviction. It is the duty of the Magistrate to 
commit when the evidence for the prosecution is 
suth^ient to make out a prima facie case against the 

accused. {ScothSmith, /.) MaULU 

4 Lah. 69 : 5 Lah. L. J. 276 ; 76 I. C. 702 ; 
25 Cr. L. J. 238: A. I. R. 1923 Lah. 337. 
_S. 209— Evidence worthless — Accused must 

he discharged. , . *1 

Where a committing Magistrate finds that the evid¬ 
ence tendered for the prosecution is totally unworthy 
of credit it is his duty under S. 209 of the Cr. P. Code 
to discharge the accused. {Martineau, /.) AHMED z/. 
EMPEROR. 68 I. C 825 : 4 U. P. L. R. Lah. 108 : 

23 Cr. L. J. 601 : A. I. R. 1923 Lah. 279. 
S. 209 — Jurisdiction—Magistrate can weigh 


evidence—>To see if there is prima facie case. 

The committing Magistrate must see whether there 
is a prima facie case fit for the jury to decide between 
conflicting probabilities or whether evidence clearly 
point to there being no prima facie case for the accus¬ 
ed to meet. In arriving at this decision the comrnit- 
ting Magistrate has discretion and power to weigh 

the evidence. To hold that where there is sonie evid¬ 
ence. however untrustworthy in the Magistrates 
opinion, he is bound to commit a person for trial, will 
be to make the preliminary enquiry directed by the 
code, a mere matter of form while it is intended to be 
a safeguard against false or frivolous cases being sent 
up for”trial and innocent men from being put to the 
trouble and expense of undergoing a trial in the Court 
of Sessions. {/Cumarasivamy Sastri, J.) PONNIAH 
TIRUMALI VaNDAYA THEVAR, In re. 16 L.W. 460 : 

65 I. C. 993 : 30 M. L. T. (H.C.) 72 : 
23 Cr. L. J. 209 : (1922) M. W. N. 13 ; 
A. I. R. 1922 Mad- 43 ; 42 M. L. J. 49. 
__S.209 -Case triable by First Class Magistral 

te as well as by Sessions—Commitment is discretionary. 

Where a case is triable by Sessions as well as by 
First Class Magistrate, Magistrate has a discretion to 
commit the case or to try it himself. In view of the 
maximum sentence, however, which the Magistrate 
cannot inflict, a commitment would only 
be justifiable on very special grounds. Where 
a Magistrate in his discretion considered 
that a commitment would result in an unwarrantable 
waste of public time without any advantage to any¬ 
body, heldt that he exercised a sound discretion 
in rejecting the idea of commitment to the Sessions. 

(MaePherSon, y.) B. N. RY., CO. v. MaKBUL. 

A. I.R. 1925 Pat. 765. 

__S. 209— Preliminary enquiry in a case tria¬ 
ble by a Court of Sessions is not without jurisdiction — 
Commitment is not proper on unreliable evidence and 
improbable case. 

A Magistrate holding a preliminary enquiry should 
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not commit a person for trial if he is of opinion that 
notwithstanding direct evidence, the evidence is unreli¬ 
able and the case is improbable and a preliminary 
enquiry made by him in a case triable by Sessions 
Court is not beyond his jurisdiction if he examined the 
credibility of the testimony. (^Ross, /.) MUNSHI 
MANDER V. KaRU MANDER. 28 Cr. L, J. 1079 • 

81 l.C. 913 : 6 Pat. L. T. 146: A. I. R. 1926 Pat. 279. 
— ■ Ss. 209, 437 and 439— Dt. Magistrate 

has jurisdiction to commit to Sessions accused whom 
Magistrate of First Class has refused to charge with 
offence triable by Sessions Court — Cr. P. Code. S. 437 . 

A Magistrate of the first class acquitted certain 
persons who were charged before him under sections 
424 and 50*5 (.i) of the Penal Code. The complainant 
afterwards made several applications to the Magistrate 
to frame a charge against the accused under S. 395 of 
the Penal Code and commit the accused to Sessions. 
The Magistrate recorded the applications but declined 
to entertain them. Upon this the District Magistrate 
was moved by the complainant and acting under S. 437 
of the Cr. P. Code framed a charge against the 
accused and committed them to take their trial before 
the Sessions ('ourt. It was contended in revision that 
the District Magistrate’s order was illegal because the 
accused had been acquitted and not discharged : 
Held, that the First Class Magistrate’s order was 
substantially one discharging the accused in respect of 
an alleged offence under S. 395 of the Penal Code and 
that the District Magistrate had jurisdiction to pass 
the order in question. {^Kincaid and Aston, A. /. Cs.') 
Khanu V. Emperor. 25 Cr. L. J. 1368 : 

82 I. C. 760 : A. I. R. 1925 Sind 190. 
209 —Evidence doubtful—Duty of Magis¬ 


trate is to commit. 

If there is no evidence against the accused or if it 
is totally unworthy of credit, the Magistrate can dis¬ 
charge the accused. But if the evidence is doubtful, 
the case should be left for the Court of Session. 
(Pratt, J. C.) Aidas Tekchand v. Saban. 

15 s. L. R. 1 : 62 I. C. 586 : 22 Cr. L. J. 570. 
_S. 209 (2) — Distinction between grounds for 

conviction atid for committing for trial. 

The intention of the Legislature clearly is to make a 
distinction between grounds for conviction and grounds 
for committing for trial. Satisfactory proof of the 
guilt of the accused is the ground for conviction. 
Satisfactory evidence to go to trial must be regarded 
as the ground for committing for trial. (Srinivasa 
Aiyangar, /.) MANIA MaNICKA PaDAYACHI In re. 
48 M. 874: 90 l.C. 530: 22 L.W. 755 : 26 Cr. L.J. 670 : 

A. I. R. 1925 Mad. 1061 : 49 M. L. J. 166. 
_S. 210— Sessions case—Duty of committing 

Magistrate. , . 

In a Sessions case, it is the duty of a committing 
Magistrate to make some investigation into the truth 
of the prosecution before committing the case. It is 
not sufficient for him to say that a prima facie case had 
been made out and thus relieve himself of further 
responsibility. i^Mullick atui Jwala Prasad, JJg 

Ram pershad Tewari v Emperor. 

26 Cr. L. J. 1689 : 90 I. C. 661 (2). 
-Ss. 213 (2) and 209— ** sufitcient 

grounds for committing the cucused — Meaning of 
Discretion to be carefully exercised^Su^cieni grounds 
—Case of doubt—Procedure as to commitment. 

S. 213 uses the expression “ not sufficient grounds 
for committing the accused.” This expre&don is quite 
different Lom such expressions as “ the case not 
proved” or ” the accused are innocent,” If a Magis* 
trate hearing a charge triable by the Court of Se^ions 
comes to the conclusion that the evidence before ana 



-2149 


CIVIL, CRIMINAL & REVENUE 


CR. P. CODE (V OF 1898). S. 213. 


2150 


I CODE (V OF 1898) S. 215. 

I * v % «^ 1 r •__ _ \ . _ I 


cased under S. 209, Criminal Procedure Codr^ht 

bame result follows if he comes to a similar conclusion 

defence^ m!der^^e 
cfrefnH. ^ discretion is to be 

and wherever there is a possibility 
that diffeient Courts might take different views of the 
evidence the Magistrate even though hrmarhhnself 

not th.nk the evidence sufficient ®for a 
■SrNo Tol, ■ V°r‘'’K. decide 40 All' 

All. 168. foil. 

_S 21?* 1925 All. 670. ^ 

J; : 

Rven in a case triable by a Court of Session a 
the^raccused under S. 21? of - 
ioHou ° " 1 °," ^ ‘^°'«'i^'ion will noJ I 

t°'K;LDioSAHi'i.^-^ Muhammad Abdul Hadi ' 

3 U. P. L. R. (A) 184 ; L. R. 2 A fCr.) 123 ; 

— ;;?I oio co\ A nA-t ^922 All. 168. 

~E>uZ/j7Z P'‘-^/^^-C‘‘ncJaZn orZZ- 

fra^p, ZoZ‘’‘ 

After a charge under S. 409. I P C „A 

agpnst an accused under Chapter XXI of the Code of 

..Sci;‘SilT;.'"P '“n, ,h. s„, 

™t “STt. 

charge and discharge the accused even after h»L 

defence if he is satisfied that therfarf 

rant fa. ‘’V’® Magistrate whef tryffig fwa^ 

if is ofen to"a"° M f"""""" abf-Isection 

fai fnp ‘ t to on“f/the^fL-rLrrf 

fhVatulernVer I!";. 

thfTffr. ;r:fasef 

+ Code, does not empower a Magistrate 

to discharge an accused against whom a charge hf 

whf h rh"'^ °"'y of the offefce f« 

which the accused is to be committed to the Court of 

Si anrif f proceedings are taken out of Chaptef 
XXI and the other proceedings of the Magistrate niust 
remain governed by the provisions of tLt cLX‘ 
\7Vazir Hasan and Heave, A. / C’s "i PatJtm't* 

Bishambhar Nath v. Emperor. 

_s 2\t tZ/ r 

O. ^ZD-yr/aZ, if legal, is non-vitiated by 


26 Cr. L. J. 1560 


42 C. L. J. 114 : 

<5 21*1 1 / V-A. I. R. 1926 Cal. 410. 

/-> 216 —and fatal fhuu in ptosecu^ 

lion—/ rosecntion must be quashed. 

Only be quashed when on the 

fl/ • /u something of the nature of a fatal 

flaw in the prosecution. 

ders of the station-master, altered certain entries in 
e registere which were maintained by them. The 
to be" s‘ation-master was held by a Civil Coun 

take o^thTvit 

way rules sution-master in his view as to some rail- 

way rules. 1 he accused had no animus in the matter 

ofticeT'^''"^ acting on the orders of their superior 

proceedings which had been taken 
ginst the accused for forgery must be quashed 
UZiVirry y.) GuLaB S/NGH Z'. EMPEROR. 

L. R. 6 A. (Cr.) 148 : 26 Cr. L.J. 1233 : 88 I C. 849 • 

__ A.I.R. 1925 All. 75l! 

J • 360— N^on-ohervance of S. *^60 

P*' 0 ‘^eedhigs, and at the trial in 

case of majority ol viitnesses—PubHc Prosecutor arb 
/or de novo trial and Sessions /udgerecommend- 

f-<sed to Z ZashZ. ‘‘"‘‘^-CommitmetU were re- 

iof sf 60 cf^ff P'-°“«dings the provisions 
he case ff the not complied with in 

sfutor f .'"M°''|ty of the witnesses. Public Pro- 

trif Thf wf h Sessions Judge fora de „ovo 
CalcHttI Hi ^ month after the ruling of the 

P Sde C"'- S89 regarding Cr 

r. Gode, b. 360 vvas published. On the basi^ r^f 

Fnd the Public Prosecutor the Sessions 

Judge recommended to the High Court that the com 
nuitments themselves should be quashed. Ihe accus¬ 
ed opposed this. Most, if not all, of the accuLf of 

Zit'lo^Z Z' "Itl>em had been in 

^ a year and a half or so. 

cnmmw circumstances of the case the 

inf SofrshoSrd ' but that the try- 

« c ^ witnesses in resoect nf 

fe 7 'cVncfrnfd°' 7 f 7 ^ 

ABDUL rZTZ. {/s^ 


irregularity in commitment. 

The Sessions Judge has jurisdiction to try a case 

triaTuf ® f f committed for trial to him, and if the 

thZ doubtful if an irregularity in 

the cominitment would vitiate the proceedings in the 
Sessions Court. 12 C. L. R. ,20, Foil Whenf 
■person has been put on his trial and pleads to the 
f ® commitment cannot be quashed, as it is 
o late to object to the commitment after the accused 
Jias pleaded to the charge before the Sessions Court! 


.Ode. eo.„ot 7e7h:z:z::z:n:zzf7. 

W™ra“n‘ pursuance thereof 

was illegal hntfK^Tj* u ^ resulted in commitment 

toqnasrtLtmml.mfnt.'^°"‘'''“ -°ved at ail 

Held, that the trial was perfectly in ord-r 

naLl?ThTt*"Jr^ is quashed with only one object 

not take Sace^^IfTV°^/|;® persons committed may 
served n/tf If a trial has aVeady taken place it 

Emperor *? t t ’t'aoo^ Nazirsingh v. 

zsKUK. 7 X, X. J. 428: 26 Punj. L R. 767 : 

--c Q 1 K .. I* 1925 Lah. 557 

Hoint nf J can be quashed only on a 

point of law and not on ground of mant of evidence 
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A commitment can be quashed on a point of law 
only. U cannot be quashed on the ground that there 
is no evidence on the committing Magisirate’s record 
to sustain the charges. 13 Korn L. R. 201 and 27 
M. L. J. 593 . Foil.. {^Baker'- J. C.') ISMAIL i'. EM¬ 
PEROR. 26 Cr. L.J. 1045 : 87 I. C. 965 : 

A. I. R. 1925 Nag. 409. 

-S. 215— Accused committed on a charge of 

abetmoit of the fraitdtdeut use of a forged documtnt 
and also hdug separately tried for giving false evidence 
m respect of the same act—There is no ground to 
(/uash commitment. 

While it is not desirable that there should be two 
trials in respect of the same act namely the giving of 
false evidence, one for giving false evidence under S. 
193 and another for abetment of the fraudulent use of 
a forged docunient under S. 471-109 it is no ground to 
quash a commitment. (^Simpson. A. J. C.) EMPE¬ 
ROR V. CtAJADHAR. 2 0 W. N. 707 : 90 I. C. 447 : 

26 Cr. L.J. 1567 : A. I. R. 1925 Oudh 610. 

-S. 215— High Court cannot quash commitment 

merely l>ecause of doubts as to credibility of evidence. 

The High Court has no power to quash the commit¬ 
ment merely because of doubts as to the credibility of 
the evidence of the prosecution, if there is, in fac*^ 
some evidence which would justify the Sessions Judge 
in leaving the decision of guilt or innocence to the 
jury. (7 Bur. L. T. 26 : 27 M. I- J- 59.'^ : ^5 A. L. J. 
756 ; 13 Bom. L. K. 203 and 9 C. W. N. 829 Foil. 9 
L. B. K. 208 , Dist.) {Lentaigne, J.) MaHOMED 
MOIDIN V. THE Crown 1 R. 626 : 76 I. C. 821 : 

25 Cr. I. J. 261 : A. I. R. 1924 Rang. 165 (2). 

-Ss. 215 and 423— Question of commitment — 

Revision. 

Where a commitment is made by a magistrate un. 
der orders of Sessions Judge under S. 423 . S. 215 does 
not apply but the High Court will interfere in revision. 
{Maegregor, J.) EmPEROR v. NGA THAT ShE- 

1 Bur. L J. 250: 11 L. B. R. 375 : 
A. I R. 1922 L. B. 40 (2). 

— S. 215— Error of Law—First Class Mogi^' 
trate not Punishing an offence Punishable by him is 
error of law. 

Where the case was not only exclusively triable by 
the Sessions Court and the Committing Magistrate 
who was the First Class Magistrate was empowered to 
pass an adequate sentence. 

Held, the commitment by the Magistrate to the I 
Sessions, was an error of law and the quashing of 
commitment was justified. 14 C L J. 304 Dist. i S. L. 
R. 31 ; 8 S L. R. 23 and 14 S. L. R. 85 and 15 B L. R. 
98 Foil. (^Raymond and Madgavkar, A. J. Cs.') UTLI 
BaI V. Emperor. 17 S.L.R. 188: A.I.R. 1924 Sind. 61. 

— ' —S. 215— Judicial commissioner zuhen sitting in 

Sessions division can pass an order under S. 2 I 5 . 

The Judicial Commissioner when sitting in the Ses¬ 
sion Divisions is not divested of his dual capacity as a 
High Court Judge and he has full power to make an 
order under S, 215 , Cr P. Code even when sitting as 
a Sessions Judge. 32 Cal. 379 Dist. {^Raymond and 
Madgavkar. A. /. Cs.) UtliBAI 7 /. EmpeROR. 

17 S. L. R. 168 : A. I R. 1924 Sind. 61. 

-S. 221— Changes. 

Sub cl ( 7 ) has been amended to make it clear that 
evidence of previous conviction may be given even in 
cases where the enhanced punishment is not beyond the 
competence of the Court. 

-S. 221— Form of charge — Reading and ex¬ 
plaining to jury. 

The heads of charge must show that the law was 
properly explained to the jury. A mere statement in 
the charge that the sections were read and explained 
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to the jury is not sufficient, unle.ss it is shown in what 
manner they were explained {.Hewbould and B. B. 
Ghosc. J J j) RaHAMALI HOWLAHAR v. EmPEROR 

26 Cr. L. J. 1161 (2) : 88 I. C. 463 (2) • 

A.I.R. 1925 Cal. 1065. 
-Ss. 221 to 223 and 9i98“^Cheating^^Manner 

of cheating must be given. 

An accused person is entitled to know with certainty 
and accuracy the exact value of the accusation' 
brought against him. In a case of cheating the 
charge must set out the manner in which the offence 
was committed Whether the orders of the charge 
are reasonably sufficient to give the accused notice of 
the accusation which he has got to meet depends upon- 
the circumstances of each particular case. The 
somission to state the manner of the cheating 
is regarded as material or not according as the accused 
has or has not in fact been misled by the omission 
and the omission has or has not occasioned a failure of 
justice. In the charges framed in the case the 
manner of the cheating was set out as follows :—** By 
deceiving with false representations and promises a 
well as by conduct.” 

Held. that the expression used was too vague and 
indefinite to give the accused proper notice, of the 
manner of the deceit and was so dangerously wide as 
might include almost anything. {Haubould and Mu- 
kerii. J J). KEDARNATH CHAKRAVARTI v. EM- 
PEROR. 41 c. L. J. 172 : 29 C. W. N. 408 : 

86 I.C. 705 : 26 Cr. L. J. 849 : A. I. R. 1925 Cal. 603. 

-S. 221— Charge — Certainty and accuracy of 

—Language of Statute to be used. 

An accused is entitled to know with certainty and’ 
accuracy the exact nature of the charge brought 
against him for unless he has this knowledge, he may 
be seriously prejudiced in his defence. In framing 
charges, it is always a sound rule to adhere to the 
language of the statute as far as possible {.Newbould 
and Mukerii. JJ.) ChHaKARI SHAIK v. EmPEROR. 

85 I. C. 711 ; 26 Cr. L. J. 687. 

-——S. 221— Where conspirator is sought to be 

made liable as principal under S f.P. C.. that 
section must be mentioned with the main offence in the 
1 charge — Penal Code. S. 114 . 

Where a conspirator is present at the commission of 
the offence he may under the provisions of S. 114 , I. 

P. C., be deemed to have committed the offence, but 
if that is the way in which the accused is to be made- 
responsible for the offences he should be specifically 
charged with such offence as read with the provisions 
of S. 114 , I. P. C. 

Where the only evidence of the accused being a 
conspirator was his presence at the commission of the 
offence, there may arise a further question, viz., whe¬ 
ther it would be premissible to infer conspiracy from 
mere presence, and again to make him liable as prin¬ 
cipal by taking into account the fact that he was 
present at the commission of the offence. {Walmsley 
and Mukerji. J J.) ALI MUDDI NaSKAR v. EM- 
PEROR.40 C. L. j. 641: 29 C. W. R. 173 J 52 Cal. 263: 
85 I. C. 231: 26 Cr L. J. 487 : A. I. R. 1926 Cal. 341. 

-Ss. 221, 225 and 537— False evidence — 

Failure to enter actual words used is not fatal. 

The failure to enter in the charge the actual words 
used in the deposition is at most an irregularity cured 
by S. 537 , Cr. P. Code. (^Prideaux. A.J.C.) MiRABUX 

V. Emperor. 18 N. L. B. 192 : 68 I. c. 36 r 

23 Cr. L. J. 600: A. I. B.1923 Hag. 39. 

' ' —^Ss 222 and 228— Dacoity — Looting Police 

Stations and villages—A single generdJ charge without 
dates is bad. 

I The accused were under trial for waging war. One- 
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Of the counts in the charge was that “you and others 

Police Stations above mentioned” (of 

which there were eight) on dates not specified and 

ttiat you did extract supplies of food and other articles 

•11 tl^reats from the villagers of various 

villages on dates not specified. 

(Per Sp^Jier, Offg. C. /.) that] the count 

of a village or Police 
station should have been treated as a separate offence 

L '^tended to try any or all of the accused for 

dacoity apart from waging war. Otherwise the coiuic- 

ons for dacoity must be quashed on the ground of 

the charges not giving the accused sufficieiit notice 

r / 1 opinion hetweai Spencer. Offg. 

C. /. MaLLU D0Ra/« ;v. 

1925 M. W. N. 192 ; A. I. R. 1925 Mad. 690 ; 

Q ooo r1^ « 308 : 

S 222 (1)—. enai Code. l9^~~Chargc must 
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by the charge under section 409 in respect of the sum 
ot Ks. 5 , 924 — 4 —o 

-Yf/rt', that S 222 ( 2 ) only dispensed with the parti¬ 
culars which otherwise would be required but it does 

not say that the gross sum is to include every act of 

misapprorpriation committed within the dates specifi¬ 
ed in the charge. The essence of the offence is the 
misappropriation and not the time within which it 
took p.ace. 12 Bom. L. R. 226 foil. 17 Cr. L. J. 30 
Not foil. {Greaves./.) N^aGENDRa NaTH Em- 
1 EKOR. 50 Cal. 632 : 38 Cal. L. J. 286 : 

_■ A- I E 1923 Cal. 654. 

b. '^^—Cheating-Manner of cheating mis- 


set out the specific ansxvcrs alleged to be false. 

A charge under S. 193, was as follows : •' That you 

of the foM ^ evidence in answer to certain 

Of the following questions put to you in the course of 

your evidence before the said Court.” Then followed 

e 30 questions and the answers thereto. Which 

TareTsheeV'' 

coZdt', no^ccused person reading such a charge 
could say what he was called on to answer. iC. C 

iizr «■ E- Oates 

o- n r r®® ®- ^ : 76 I. C. 417 : 

_S 222^21 V/ ■ I- 1924 Cal. 104. 

? anS P contents of—Penal Code. 

Though under S. 222 (2) the accused may be chare* 
ed in respect of the gross sum received by him still 

what amount th^; are 
prepared to prove the accused lawfully received and 

awfully expended, and what sum was not. To convict 
there must be a definite findingof a definite sum traced 

Mohan Singh t;. Em- 

2 n P T R r A.7 ^ o. ^22 : 18 A. L. J. 633 : 

'PL • —Effect of amendment. 

The introduction of Cl. 2 in S. 222. Cr, P. Code 
was not to amend the Penal Code but to amend the 
'Processiial law-. As the law stood before, there was 
great difficulty in convicting where there was a run- 

to n ? ‘'’® Pfosecution were unable 

DtiTi"* l^®"^ ® ‘'em out of which the 

diffio f i “tete was the 

m charges under S. 234. {IValmsUy 

emperor Mukerji V 

UMPEROR. 29 C. W. N. 54 : 40 C. L. J. 555 : 

-S 222 ('21 Pi t'Uf- 260 . 

Construction—Section only dis¬ 
penses with particulars but gross sum does not include 
■every act of misappropriation. 

The petitioner was charged in August 1922 under 
S 409 of the Indian Penal Code with%rimiLl breach 
of trust in respect of a sum of Rs. I8, 924—4—0 al- 

tK^'ist Orrh'"™ mieuppropriated by him between 
the 1st October 1921 and the 1st March 1922. The 

tho^RthY with the leave of the Court on 

the 28th August 1922 so that the accused was acquit- 

-instance^fthl*™'"' "7" ®“t'^®<Ju®"tly prosecuted at the 
. ° 7 ®°'".P'mnant, who was also the com- 

plainantin the previous matter, for ciiminal breach of 

■Codl® “ ««■'''»«' under S. 408 of the Indian Penal 
Code m respect of a sum of Rs. 100 alleged to have 

■been misappropriated by the petitioner on the 30th 

November, 1921, that is within the period cov^ed 


described—Defect is material but can be condoned if 
accused is not pre/udiced. 

^ The alleged facts of the case were that the com- 
p.ainant paid a certain amount to the accused for 

certain jewel pledged with the accused, 
^ accused received the money and, saying that 
he would get the jewels, absconded. The charge un- 
der S. 420 I. P C. was to the effect that the accused 
dishonestly induced the complainant to part with 
several gold and silver ornaments on false representa- 
ti^on and thereby committed the said offence. Held. 

out the facts of the 
H which it was founded, 

rnnPI ? ^ ^ charge under S. 420 I. P. C., which 
could be Aramed upon the case as presented on behalf 
of the prosecution was that the accused dishonestly 

part with the sum, dis^ 
tl^^r h!^ concealing from the complainant the fact 

mV ornaments for 

e return of which the amount was being paid. 

the framing of the 
a material one. did not prejudice the 
accused in any way as it was clear from the answer 

under the provisions of S. 342 Cr. P. Code, that he 
underetood exactly what the case against him was 
{Mukerti. /) GOKUL KhaLIK v. EMPEROR, 

29 C.W.N. 483 : 86 I. C. 970 : 26 Cr. L. J. 906. 

__ nnn 1925 Cal. 674. 

under Railways Act — Con~ 

-Mo'lTty^.’' -S- 149 /. P. C. 

S mentions only an offence under 

read aInnJ "’.^<7"' ^ conviction under that section 
read along with S. ,49, i. p. c. u not legal as the ac 
cused cannot be expected to meet that case in the 
absence of notice of it. iRomesom ond ivot/ce n % 
THAIKKOTTaTHIL KuNHAN /« ... 18 1 w {(a- 

76 I C 644.25%\“r t' ^ 

/«.A Pitrticulars mentioned 

A t ‘'‘’'“Hy tiirtue of Ss. 223 and C37 

A trial de novo must not be ordered when^no cha^Je 

framerf" "’'‘uu » defective charge has befn 

afresh'triM "“t®' be done is to order 

occurred. &T23 a^d 53 ro/the'c^P Col'"'""'d" 
any defeat rJn#» ^ remedy 

pa^ffcMarl " ui‘reX S?':?rofThe‘^:d:.‘' 

' ®i IS '■ I- 1925 Nag. 147. 

Re / ■ I —Omission in charge—Cure 

Re-gial—When to commence. aarge—cure— 

be^o^f ^hV;L®^cbr'fe-ufferh^y ^7 

isTt viSlted'h^rtnTy the^li-^lon atr 

"• SAO. 26 Ck £. i: n52 : ^1 
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CR. P CODE (V OF 1898), S. 226. 

A. I. R. 1925 Nag. 147. 

--Ss. 226 and 227— Sessions trial — Pcnoer to 

add a charge distinct from the charges framed by 
Committing Magistrate. 

'I'he accused were committed to the Sessions for 
the murder of one person and for causing hurt to 
another person. The Sessions Judge added a charge 
relating to the murder of the latter person also.^ Heldy 
that in the circumstances of the case the Sessions 
Judge had power to add a charge distinct from the 
charge framed by the committing Magistrate. {New- 
hould and Chose. //.) HaSSENULLA ShEIKHv. 
l.MPKKOK. 28 C. W. N. 661 : 26 Cr. L. J. 5 : 

83 I. C. 485 ; A. I. E. 1924 Cal. 625. 

_Ss. 226 and 227— Sessions Court can add 

charges — Penal Code. Ss. 497 and 498 . 

There is nothing to prevent the Sessions Court from 
adding charges under Ss; 497 and 498 of the Penal 
Code where the complaint is not merely of offences 
involving the use of force but was also a specific com¬ 
plaint under the said sections. {Teunon and Chose. 

J /.) KaJANI KaNTA V. IDKIS THAKUR. 

48 Cal. 1105 : 25 C. W. N. 615 : 

34 C. L. J. 51 : 64 I. C. 280 : 22 Cr. L. J. 760. 

-S. 2%^—Sessions trial — Court can frame 

fresh charges. 

A Sessions Judge can proceed under S. 226 only on 
the facts appearing from the magisterial enquiry. 
Where the facts disclosed by the magisterial enquiry 
warrant the framing of a charge not framed by the 
committing Magistrate, it is open to the Sessionsjudge 
to frame an additional charge. 32 C. 22 , Not 
Foil. (Proadraay, /.) MULA MNGH :. EMPEROR. 
711. C. 593 : 24 Cr. L. J. 177 : A. I. E. 1924 Lah. 413. 

-Ss. 227, and 237— Ss. 227 and 237 should be 

read together. 

An accused is entitled to know what offence he has 
to answer ; Ss. 237 and 227 , Cr. P. Code, necessarily 
go together. It is not the intention ot the Legislature 
to empower a Court to convict an accused person of 
an offence of which he has not been told anything. 
{Banerii. /.) DHUM SiNGH v. EmPEROR. 

2S A. L. J. 436 : 88 I. C. 1 : L. E. 6 A. (Cr.) 143 : 

26 Cr. L. J. 1057 : A. I. E. 1925 All. 448. 

-S. 227— Summons to accused under one section 

—Evidence disclosing another offence—Amendment of 
charge. 

Where a Magistrate summoned the accused under a 
certain section of the Penal Code, but the evidence 
disclosed an offence under another section, he can 
amend the charge. The fact that he originally sum¬ 
moned under a wrong section does not affect the 
question. {Greaves and Duval, /y.) BIROO SaRDAR 
7-. A RIFF. 26 Cr. L. J. 302 (2) : 84 I. C. 446 (2) : 

A. I. E. 1925 Cal. 579. 

-S. 227— Charge under Ss. 352 and 504 , 

/. P. C.—Discovery at the time of writing Judgment 
that the offenses could not be tried together—Illegality 
ol" charges—Charges struck out and new charge framed 
undtr S. 504 . I. P. C.—Conviction on such charge — 
Conviction is illegal and should be set aside. 

Where the Magistrate inquired into the complaint 
and framed a charge under Ss. 352 and 504 , but at the 
time of writing the judgment he discovered that the 
occurrences were different and that the charges under 
Ss. 504 and 352 could not be tried together, and find¬ 
ing the illegality of the charges, he struck out the 
charge framed, and framed a charge under S. 504 
alone against the accused and asked the accused 
whether the prosecution witnesses were to be recalled 
andjexamined and whether he had any defence wit¬ 
nesses to examine, but the accused stated that he did 


CE. P. CODE (V OF 1908), S. 232. 

not want to examine witnesses and the Magistrate con¬ 
victed him under S. 504 : 

//<’/</, that such procedure was not sanctioned by 
S. 227 . Cr. P. Code. What could be done under 
S. 227 was only to alter or modify the charge at any 
time before judgment. But the section does not per¬ 
mit the Court to try in the same trial two distinct 
offences which are in no way connected with one 
another and that the procedure was illegal and the 
conviction must be set aside 29 Mad. 569 , Foil. 
{Devadoss. J.) KRISHNAMURTHI AIYAR z/. Nara- 
YANASWAMI AIYAR. 22 L. W. 402 • 

90 I. C. 914 ; 26 Cr. L.J. 1618 : (1926) M. W. N. 746 : 

A. I. E. 1925 Mad. 1065: 49 M. L J. 93. 

-S. 231 —Amendment of charge—Right of 

accused to recall and cross examine witnesses. 

When a charge is amended the accused has a right 
to recall and cross-examine all the prosecution wiV 
nesses. The right is not restricted to the recalling of 
those witnesses only who have deposed to the subject- 
matter of the alteration or amendment in the charge. 
{.Martineau. J.) HaZARA SINGH v EMPEROR. 

90 I. C. 153 : 26 Cr. 1. J. 1497. 

-^S. 231 — Criminal trial — Charge—Alteration 

of. after commencement of trial—Right of accused to 
re-examine prosecution xvitnesses. and adduce further 
evidence in defence—Legality of procedure. 

The accused was originally tried under S. 324 of the 
Penal Code. After the evidence for the prosecution 
closed, the accused was charged under S. 324 of the 
Penal Code and the trying Magistrate recorded his 
plea and proceeded to hear the evidence for the 
defence. The charge aforesaid was framed on the 
16 th November, 1923 . The evidence for the defence 
was concluded on the 12 th of December 1923 . On 
the 15 th of December, 1923 , the trying Magistrate 
altered the charge into one under S. 307 of the Penal 
Code and without giving the accused an opportunity 
to re-examine the witnesses for the prosecution in 
regard to the altered charge or to produce such further 
defence evidence as he may have in his defence on 
that charge, committed him to the Court of Sessions, 
for trial on the charge so altered. S. 231 , Cr. P. Code, 
requires that when a charge is altered by the Court 
after commencement of the trial, the prosecutor and 
the accused shall be allowed to re-call or re-summon 
and examine with reference to such alteration or 
addition any witness who may have been examined 
and also to call any such further witness whom the 
Court may think material. The alteration was made 
at a veiy late stage of the case and no commitment 
ought to have bem made on the altered charge with¬ 
out giving the accused an opportunity of re-examinmg 
the witnesses for the prosecution and producing his 
defence in regard thereto. Held.i^^X the procedure 
of the Magistrate was entirely illegal and likely to 
prejudice the accused in his trial before the Court of 
Session. {Kanhaiya Lai. Jf) MOHAN LaL v 

Emperor. 22 A. L. J. 239 : L. E. 6 A. 79 (Cr.) : 
81 I. C. 318 : 35 Cr. L. J. 798 : A.I.R. 1924 All, 666. 

-Ss. 232 and 231 — Error in the charge — 

Common object not mentioned. 

Where no sufficient evidence had been given to 
prove a common object to resist the execution of the 
order and the charge framed against accused by the 
trial Court did not even set out the common object of 
the unlawful assembly, held^ it is impossible to say that 
the accused had notice of the precise case which the 
prosecution were making against him. {^MuHichy 
Coutts and Das, //.) EMPERORv. ABDUL HaMID. 
2 Pat. 184 : 3 Pat. I. T. 685 : 1 Pat. 1, B. (Cr.) IW t 
68 I.C. 946: 1922 P.H.C.C, 274 : 4 tr.M.B. (Pat ) 78 
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_Pat. 1 (S. B.) 

r beating after an interval. 

con,p,a.nt.. are 

steann’i!'!?''"’ accused were detected while 

uhn oV ? complainant Chidtlu Chamar, 

compelled to run 

hLrhl Sharfuddin and Nanhe 

hearing that the complainant intended to go to the 

police station to make a report, went along with the 

tner persons to the complainant’s ebanpal and there 

Kan^he ^’I'iddu, and grievous hurt to his father 

y^ela, that the two ofrences were obviously quite 

distinct and separate, and there was also an intm'al 

Jl.r l^etween their commission, //el^ further, 
that they were not so connected together as to form 

//i l-fi- 

T ^ ii / X A. i. J. 85a ; 

__ 4 : A. I. E. 1924 All. 211. 

&. several persons are/iilled in 

^»ust Oe a charge in respect 
^\v when the charge is one of mttrder. 

setting fire 

to the hut in which they are sleeping to frame one 
charge of rnurder comprising the names of all the vie- 
reeard’to® of a separate charge being framed with 
Per i/ i ‘S °"ly a technical defect 

P ILf , "j ■/—fi's' part of S. 23 r, Cri. 
sha^l distinct offence there 

shall be a separate charge. The provision ismanda- 

°K ^ittf-ges should have 

been framed for these several offences of murder 

which appear, to have been huddled into the first 

is°rbb::,'' provision of .he faw 

IS obligatory or merely directory. oi whether the 

the^Ll° " ^legality which vitiates 

reLrr ,n h- 1 T''" ■’:»g“'^'i'y- is a question with 
regard to w^hich there is a clear conflict of judiciai 

pinion in the Calcutta High Court. iWalnuhy am/ 

^ Naskar r/. Emperor. 

84 I on ■■ ®2 Cal. 253 : 

85 I. c. 231 : 26 Cr. L. J. 487 • A. I. E. 1925 Cal. 341. 

Ss. 233 and 235— Distinc/ offences—Separate 
charges are necessary except where they form me series 
Of acts. 

A charge is a bad charge if it contains more than 

the distinct offences 
which were included in that particular charge, were 

one senes of acts so connected together as to form the 
same transaction, the accused can be charged with and 
tned at one tnal for each such offence, and the evi¬ 
dence relating thereto can be presented to the Court 
by the prosecution if those distinct offences are con¬ 
tained in separate charges. (igoi) 25 Mad. 6 i Dist. 

i^anderson, C. J, a>.d Panton, J.) RaDHA NaTH v 
Emperor. 60 Cal. 94 .• 36 Cal. X. J. 149: 71 I. c 120 

a. 4^33 Jornt trial of cross-cases, prosecution 
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CR. P. CODE (V OF 1898), S. 234. 

Indian Pena] Code is illegal with reference to the pro- 
visions of sections 233 and 239 of the Cr. P. Code. 

KAidul Rnoof, /.) SOHAN SlNGH v. EMPEROR. 

A. I. E. 1923 Lah. 394 (1). 

-- S. 233 —Mtsioindey of charges. 

Joint trial of several persons for offence under 
o. 193, Penal Code is illegal. {Abdul Paoof, /.) 

Lachman Singh v. Emperor. 

15 P. W. E. 1922 (Cr.) : 67 I. C. 615 : 
23 Cr. L. J. 439 : A. I. R. 1923 lah. 89 (2). 

Ss. 233 and 434 —Misjoinder of charges _ 

Several acts of defalcation— False entries. 

Each faJ5e entry which amounts to an act of falsifi¬ 
cation constitutes a separate offence although a num- 

proved to cover one 
defalcation. W here there are two acts of defalcation 
covered by two false entries and the only thing to 
connect them together was the fact that the goods 
were received on the same day from the same deposi¬ 
tor, a joint trial m respect of them is illegal. 26 C. 
300 : 41 C. 772 Ref. {Spencer and Rainesam, //,) 

Chakrakodi Shama Sastri V . Emperor 

(1922) M. W. N. 476 : 72 I. C. 622: 24 Cr. £. J. 462 : 

_ _ 1922 Mad. 435: 44 M. L. J. 67. 

Ss. 233 and 637 —Charges — Lumping together 
—Contrary to section is only an irregularity. 

Ihe Inniping together of several charges in one trial 
although contrary to S. 233 is only an irregularity that 

<i»<j Daniels. A. J. Cs.) 

Kallu V. Emperor. s n t t in ^ 

—I Wf- V ^ C- 168 ^ 22 C?: £:;;34®4; 

rr . A ■ Codes Ss. 417 and log—Lump- 

ing tagether ten d.sttnct offences-Joint trial is illegal. 

The accused were charged with one offence though 

If^ ® ‘"barged with as many offences 

as the number of persons who were cheated, as the 

fofrt"rff "ih!.‘*’6 same time or as 
stated transaction. The complainants 

h fey^als ThfTu"'®''^ separately at different 

intervals The Charge Sheet did not make it clear 

which of the accused persons was being charged with 

a etment and which of them was being chargkl with 

the substantive offence. I/eld, the offencef were all' 

separate and a joint trial of the accu-ed persons fol- 

but illegal, 

(A auhaiya Lai, J. C. ) GirJa DaYaL z*. EmPErSr. 

^ 25 0. C. 161 : 691. C. 271 • 

Ss. 233. 272, 286 and hZn—Five accused^ 


prosecution 

elf IT "7/ 'T ‘‘‘f‘’‘cc evidence in 

the other is illegal. 

There were two cross-cases arising out of a riot and 

although two separate records were prepared only one 

joint trial was held and the prosecution evidence in 

each case was treated as defence evidence in the 
other case. 

Held, that the procedure was illegal and the trials 

Muhammad 

Emperor. 26 Cr. L. J. 56 I : si I. c. 39 • 

- I- E. 1925 Lah. 149. 

1 • 239~Pena/ Code, Ss.syg and 411. 

Joint trial for the offence under sections 379 and 411 


- auu ijoi—rive 

Separate charges—Separate trials—Necessity. 

A he simultaneous hearing of two cases by one set 
of assessors IS more than a mere irregularhy The 

separate and complete^records 

with separate judgments in each case is not sufficient 

offlnri* are five persons accused of several 

not bf P'-operty. their trial should 

^ conducted piecemeal but the Judge might 
adjourn one case under S -xaa Cr P iT-i 

taking up the other. 6^. 9^ -n’o a 537 t m" 6^ 

Rel. {Duchzvorth,y.) EUSOOF r. EmperOR 

_q : 23 Cr. I. J. 49 . 

d.->yy-. • ^^^—Cross-com Plaints— Prosecution evi- 

Whet/”r cited as defence in another. 

Where cross-complaints arising out of the same 

tlsTZZ K evidence in one 

ffhf. ^ ^ treated as defence evidence in the 

/.) 

_^ 22 Cr. L. J. 707. 

(1) The offencee of same kink might now be 
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CR. P. CODE (V OF 1898), S. 234. 


CR. P. CODE (V OF 1898), 8. 234. 


against several persons. 

(^2) Offences under Ss. 379 and 380 are of the 
same kind. 

(3) An offence is of the same kind as an attempt 4* 

thei eof where s ich attempt is an offence- 
-Ss. 234 and 239— Words in singular do not, th: 

under this section include the plural. 

Ss. 234 to 23 S by their terms, refer to the case na 
of a single accused, and S. 239 section which rm 

deals with the case where more persons than one are w< 
accused. The existence of S. 239 specifically de 
dealing with the case of several accused, and the er 
arrangement of the sections relating to joinder of ju 
charges, constitute such a repugnancy in the context th 
as prevents the reading of the words “a person in S. ar 
234 as including several persons, by applying the pro- th 
vision of the General Clauses Act that words in the of 
singular sh: II include the plural. Exceptions^ to the ^ 
general rule that there should be a separate trial and K 
separate charge, except as otherwise laid down, must 
be strictly construed in favour of the accused. i^Kan- — 
haiya Lai and Wallach, //.) EaM PRASAD v. 

Emperor. 19 A. L. J. 798 : 22 Cr. L. J. 6j7 : ti 

3 U.P.L.E. (All) 161: 63 I-C 449: L.R. 2 A. (Cr.) 138. b 
-Sa. 234, 239— Jmnt trial—Offences on d 

different dates—Prial is illegal. ^ 

If the same person commits different offences on ( 
two different days, it is illegal to try him for all such 
offences, e. g., a joint trial for offences under Ss. 147 ^ 

and 325 . I. P. C. committed on one day and under Ss. ,! 
147 * 323 and 342 . I.P.C., committed on the next day is 
illegal. /.) PuTTOO lal t'. Emperor. 1 

L. R. 4 A 203 (Cr.) 21 A. L. J- 820 : 46 A. 54: t 
9 0. & A. L. R. 1047 : A. I. R. 1924 All. 316. . 

-S. 234 — Misappropriation — One trial for ( 

twentyiix items is not legal. ' 

A conviction for criminally misappropriating 26 . 

different sums amounting to Rs. 91-2 between the 4 th 
of August, I 92 r, and 12 th of January, 1922 cannot be 
upheld. 25 M. 61 , F'oll. /.) GaNGA PRASAD 

V. Emperor. 25 Cr. L. J. 220 • 76 I. C. 652 : 

A. I. R. 1923 All. 483 (2). 

-Ss. 234 and 23b—/oind.r of three charges 

under S. 408 and one under S. All f • ^ 

not legal. ^ 

Joinder of three charges under S. 408 , I. P. C. 
(criminal breach of trust by a public servant) with one 
under S. 477 A (falsification of accounts to conceal 
the defalcations) vitiates the trial. 32 All. 2i9« Foil. 
XCokul Prasad. /.) SHUJA UdDIN AHMAD Z'. 
EmperOR. 44 All. 540 : 20 A. L* J. 320 : 66 I. C. 322: 

23 Cr. L. J. 258 : L. R. 3 A. 81 (Cr.J : 

A. I. R. 1922 All. 214 (1.) 

_S. 234— Three acts of criminal breach of trust 

and three acts of falsification of accounts—Accused 
cannot be charged in respect of them all at one trial 
Cr. P. Cs S. 235 . 

It is illegal to try a person on a charge which alleges 
three distinct acts of criminal breach of trust and 
three ditinct acts of falsification of accounts though 
in respect of the same items : 30 Mad. 328 and 41 Cal. 
722 , Appr ; 33 Bom. 221 , Dist, The case is not cover* 
ed by S. 234 of the Code, inasmuch as the offences of 
criminal breach of trust and of falsification of accounts 
are not offences of the same kind ; and it cannot fall 
under S. 235 because there are thiee defalcations 
committed on different occasions, and the false entries 
connected with one defalcation cannot be said to form 
part of the same transaction with the other defalcation 
and falsifications. {^Fawcett atui Coyatee, J/.) EM¬ 
PEROR V. Manant K. Mehta. 49 Bom. 892 : 

27 Bom. L. R. 1343 : A. I. R. 1926 BOm. 110. 


--S. 234— Joinder of charges —Under Ss. ah 

and 414 , /. P. C. is bad. 

The joinder of the charges of offences under section 
411 , I. P. C., with those under section 414 , I. p. C. 
is bad. If the charges are framed in the alternative, 
this might come within the terms of section 236 Cr. P, 
Code.But if the charges as framed are not in the alter¬ 
native, the mistake cannot be corrected by the argu¬ 
ment that, if they had been in the alternative, there 
would have been no defect in the trial. Having framed 
defective charges the Magistrate cannot remedy the 
error, at the conclusion of the trial, by saying in his 
judgment that he would only proceed on the charges 
that had been legally joined. If he wished to strike out 
any of the charges he should do so before concluding 
the trial, and should give the accused an opportunity 
of making such defence as he thinks fit on the charges 
as amended. {IPewbould and Ghose, JJ.) CHETTO 
Kulwar z/. Emperor. 49 Cal. 555 : 

24 Cr. L. J. 86 : 71 I. C. 214: A. I. B. 1922 Cal. 401. 

_S. 234— Meaning of ^Separate offences. 

Each false entry which amounts to an act of falsifica¬ 
tion constitutes a separate offence; although a num¬ 
ber of false entries might be proved to cover one 
defalcation. {Spencer and Ram sam, J J ) CHAKRA ■ 
KODAl SHAMA SHASTRI V. EMPEROR. 

(1922) M. W. N. 476 : 72 I. C. 622 : 24 Cr. L. J. 462 : 

A. I. B. 1922 Mad. 435.; 44 M. L. J. 6 7. 
- %.23^—Penal Code, S. \z\--Offence under 

5’. 121 is continuing off ence. 

The offence of waging war, punishable under S. 121 , 
Penal Code, is a continuing offence. A charge under 
the section is not illegal by reason of contravening 
S. 234 , Cr. P. Code, by mentioning more than three 
offences spread over a period longer than a year. 
(fCrishnan. J.) {On a difference of opinion between 
, Spencer, Offg. C. /. and Reilly, /.) Gam MaLLU 
DORA, In re. (1925) M. W. N. 192 : 90 I. C. 297: 

26 Cr. L. J. 1513 ; A. I. R. 1923 Mad. 690: 

) 48 M. L. J. 308. 

. --Ss. 234, 236, 236 and 239 —Joint trial— 

Accusation and not result of trial determines legality. 

) ICrishnan, /.—The question of the legality of 

s a joint trial really depends upon the accusation made 
and not upon the result of the trial ; provided, of 
;. course, that the accusation is a real one and not a 
e mere excuse for a joinder of charges which cannot be 
.1 otherwise charged. {IPrishnan, J.) {On a dtfferestce 
1. of opinion between Spencer, Offg. C. J. and Reilly, J.) 

>. Gam MaEU DORA. In re. „ ^ 

• (1925) M. W. N. 192 : 90 I.C. 297 : 26 Cr. 1. J. 1613: 

_Ss. 234 and 239—Passing counterfeit coins 

St on different occasions to different persons on the sasne 
•d day—Joint trial is legal. , j 

— Where two persons were jointly charged with ^d 
convicted under S. 241 of the I. P. C„ of passing 
es counterfeit coins on three different occpions on the 
id same day to three different persons, the tnal 

;h was not illegal within the meaning of S. 234 239* 

l\. 39 Cal. 292 Diss : 2 S M. L. T. 379- Foil. 

»r- /.) kov.aganti z'. Emperor. 

of 69 I. C. 447 : (1922) M. W. N 820 : 23 0^ L J 719 : 

A I. R. 1923 Mad. 181; 44 M, L. J. 130. 

all — — 23^—Joint trial—Members of the same 

ns crowd—Common object—Series of attacks at different 
ies places and at short intervals, whether constituting a 
rm single or a number of separate riots. 
on Where all those persons who attack are actuated by 
M- a single motive a continuous series of attacks with the 

2 : same common object, even though the composition of 

10 . the crowd may vary, constitutes a single not and not a 
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■CR. P. CODE (V OF 1898), S. 234. 

The mere fact that one of 

bei..! til r f‘hem from 

:Lme - n ^ ^ as long as they are members of the 

me mowd actuated by the same motive. {Pullan, 

AG t/. Emperor. 10. W. n. 473- 
10 0. & A. L. R. 871; 82 I, c. 33: 25 Cr. L. J. 1169 • 

_« J- 693: A. I. R. 1925 Oudh 66 . 

r ' Propeyfies—Several diverse 

J!n T ^ various parcels of 

sto en propeity were received are noi known, the date 

uDon w'hir^'^lf dealing with charges of retention 

upon which the prosecution is thrown back. If the 

?har?he''” ^ presumption 

that tne letentions constituted a set of inde¬ 
pendent offences, it must include only three parcels 

charge is made and it may 

c^nstimtr^ ‘h® retentions in fac^ 

constitute one transaction, in which case the charge 

may be amended and the whole tried at one trial. If 
the prosecution launches several separate proceedings 
he accused can take the benefit of S. 401 , Cr P. 

tran*^’ ‘ Sround tile retention constituted a single 

irsurh r'"’ ‘he prosecution 

articles “ hrst course. Even if the 

stltu es tTr"'® "‘"'P character, it con- 

stltutes the same offence, as being punishable 

under the same section of the Penal Code. {Adami 

Emperor t-. bishu.v Singh. 

1924 P H ‘ 2 Pat. L. E. 131 (Cr.) 

1924 P. H. C. C. 126 .- 25 Cr. L. J. 738 : 81 I.C 226 

__ 234 Tat. 20 ! 

..C... . ^44—7^/5r« separate offerees charged 

4 £ai/irr one accused and second accused charged with 

lender. off cue s-T rial is had for Vis 

S. 234 permits the jomder of three charges against 

roindeToft ’ permit the 

iha^lpQ VT against one accused with the 

anmh ‘h°®e ‘WO offences against 

another accused. But there is no provision which per- 

TcW ^ against the one 

agarnst^thy *'‘® h''"‘ two charges 

tcc s a ^ “fh®-- accused. Therefore where one 

the charged with three separate offences and 

he Other accused was charged with abetment of two 

?if of abetment of the third, 

7 h 1 i ^ governed the case, and that the 

Inal was illegal. (Carr, /.) AH Kit v. Emperor. 

® 254 : 84 I. C. 463 : 

__« J. 319 : A. I. R. 1926 Rang. 198. 

'T ■ , ^^^—Off-ences against several persons^ 
rrtal is legal, ^ 

fk ^ is not limited to cases where 

ntlnn r?-. ^ committed against the same 

^ <=om- 

^ P^^sons. 43 C. 13 , Foil. (Duei- 

worth, y.) NGa PO KYIN v. EMPEROR. 

__ 45 ; 69 I. C. 628 : 23 Cr. L. J. 740. 

—5. 23$—~Same transaction—Joint trial — 
■Numerous accused. 

^ number of persons amounting to more 
•than 300 persons were charged with and tried for the 
ottence of wilful murder committed by the members of 
an unlawful assembly at a time when each of the 
persons was alleged to be a member of that assembly, 
the joint tnal of the accused must be held to be legal 
under S, 239 of the Criminal Procedure Code. (Afears, 

C. y. and Piggott, J.') ABDULLAH z/. EMPEROR 

5* 1924 All. 233. 

•Ss. 235 and 239— deceiving stolen property 
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CR. P. CODE (V OF 1898), S. 235. 

Dijerent oioncrs—Properties not received at differ' 

ent tnnes—Offence—Corwiction. 

Even though a person is in possession of stolen pro¬ 
perty identified to belong to different individuals he 
cannot be convicted of several offences of theft 
, m respect of property identified by each owner unless 
It IS proved that they were received by him at different 

317. Foil. (Ryves and Daniels, JJ\ 

vSHLO CHARAN V. E.MPEROR. 21 a L T • 

L. R. 4 A. 104 (Cr.) : 45 All. 485 : 24 Cr. L. J. 632 i 

_ 5 I. C. 620 : A I. R. 1923 All. 547. 

Ss. 235 and 239— Same transaction—Several 
offences by gang of dacoits. 

\\ here some of the dacoits robbed each ekka and 

the cart passing oy the road and each act of crime 

was cornnmted by the same gang in pursuance of the 
rnm^ clcarly, all these offences were 

committed m the same transaction and Ss. 27 z and 
y 9 have application. (Stuart and Ryves, J/ ) Kam 

PRASAD z/. Emperor. 20 a l t 026 

71 I. C 505 : L. R. 4 A. (Cr.) 4 : 24 Cr. L. J.’ 153 ■ 
_S /I I- R. 1923 All. 137 (1). 

n ^^'^^^—^^stinct offences— Joint trial 

Dijerent offences and acts — Legality. 

amt different dates 

between the two so as to 

legal. (Sulacnan, /.) Shafi v. Emperor. 

21 A. X. J. 859 .■ L. E. 5 A. (Cr.) 4 • 

_C 0,4 ^ A. I. E. 1924 All. 211 . 

— 7', c, , , oreuces—Joinder of charges 

in V “V ‘/‘““‘’'^—Procedure-Evidence of theft 
inadmissible to prove cheating. 

The accused \vas charged' at one trial with offences 

under Ss. 420 and 380 . I. P. C . alleged to hav7been 

comma " circumstances. The 

complainant was taken to a shop by the accused and 

sTbUournt" e" ^ silveT which on 

subsequent examination proved to be base metal 

thelccused !n'’"’h “‘‘"if 

tne accused m whose house the complainant was 

unVe^; ls.^^;8o^ anf t 

comrn.ued course of the same transaction witMn 

blish the charge’under S.^ 38 o!'^i"r c!" wasTdmU 
c® dishonest intention in re’spect of the 

offence under S. 420 . I. P. C.. and that as there had 
bad" j.-; ‘ bI^ch^i 

There is nothing m Ss. 235 or 279 of the Code to 

p transaction. (Stuart. J ) 

Hanuman t/. Emperor. 19 a t t 

I T-y. 2 A. (Cr.) 57 : 2^ Cr.^L. ^^64^; 

C '^^^^^f^^^^traiion (/) and /. P. Code, 

‘.4 4 ^rson dishonestly receiving stolen proPertv 
whether can be charged and convicted of voluZarU; 

eoncealtng or disposing of that property. ^ 

received stolen pro¬ 
perty can be charged and convicted of voluntarily 

disposing of that property. (Fawcett 
and Madgavkar, JJ .) EMPEROR v. AbDUL GaUI 

_S 235 ?• '■ 878. 

w j^^—Rtoting and hiring for rioting are 

ordinarily distinct offences. ^ 

The offence of hiring a person to take part in a riot 
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i- a separate and di>tinct offence from the riot itself 
and ordinarily the hiring and the riot would be 
separate transactions. There may, however, be cii* 
cumstances which might justify the Court in holding 
that tlte alleged hiring or employing and the riot were 
part of the same transaction. fwbould and Mukeriee^ 

jj.) Nayan Ullah 7>. Emperor. 

26 Cr. L. J. 594 : 85 I. C. 818 : A. I. R. 1925 Cal. 903. 

-Ss. 235 and 239 — "‘Same transaciion" — Acts 

need not be committed all on same occasion—Close con¬ 
nection by continuity of purpose is enoug/i. 

Whether a transaction is the same cr not is a ques¬ 
tion of fact depending on the facts and circumstances 
of the particular case. It is not necessaiy for the pur¬ 
poses 01 Ss. 335 and 239 that the acts should have 
been committed all on the same occasion, but it is 
sufticient that, though separated by a distinct interval 
of time, they are closely connected by continuity of 
purpose or as progressive acts towards a single object. 
Under the decree of a Civil Court certain lands had 
been given to the complainant. The accused went on 
these lands and cut and took away paddy from some 
of the plots. On the next day they went on the 
other plots and cut and took away other paddy. 
f/eld : that the events of the two days really formed 
one transaction, for in each case the object of the 
accused wa.s to assert their rights or alleged rights 
over the lands which had been avsarded by the decree 
of the Civil Court to the complainant and the accused 
were rightly tried together in respect of the offences on 
both the days. < Grea^u's and Panton., J J.') PALIT 
J’ABAN Hoy V. Emperor. 26 Cr, L. J. 369 : 

84 I. C. 849 : A. I. R. 1925 Cal. 580. 

S. 235— 'frial for charges under Ss. 304-149 
and Ss. 304-34 is not illegal but should be carefully 
eomtucted. 

Although under the lav^^ there cannot beany objec¬ 
tion to one charge under S. 304 read with S. 149 and 
another under S. 304 read with S. 34 being put for¬ 
ward against the accused persons at one and the same 
trial, in some instances they may cause embarra.ss- 
ment inasmuch as they proceed upon an assumption 
of facts which may not be identical so far as the two 
charges are concerned and it is desirable that in 
framing charges with regard to matters of this des¬ 
cription, attention should be paid to the case as put 
for»vard on behalf of the prosecution and the matter 
should then be dealt witli strictly in accordance with 
the allegations which the prosecution desires to prove. 
(WalmsUy and Mukerfee, //.) SURENDRA LaL DaS 
V. Emperor. 40 C. L. J. 559 : 85 I. C. 147 : 

26 Cr. L. J. 467 : A. I. R. 1925 Cal. 413. 
-Ss. 235 and 239 -Proi-isions are merely en¬ 
abling ones—Joinder of charges though legally per¬ 
missible should net he resorted to if there is risk of 
embarrassing the defence. 

In a case of a charge of conspiracy, and nine sepa¬ 
rate charges of murder and one of arson, upon the 
allegation that all these offences were committed in 
pursuance of the conspiracy or at any rate in the 
course of the same transaction and applying the excep¬ 
tions laid down in Ss. 235 and 239 , Cr. 1*. Code, 
all these charges could no doubt be legally joined, 
but the provisions of these sections are merely enabl¬ 
ing ones and if there is risk of embarrassing the 
defence such joinder of charges should not be resorted 
to. There was evidence against all the accused 
together, only of conspiracy to commit murder. A 
number of murders and an offence of arson were 
committed. Though all the accused were present, 
there was only evidence against some of them as 
regards these the latter offences. All the accused were 
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charged with conspiracy, murder and arson and the- 
jury returned a verdict of guilty against all the accused 
on all the charges. Held, that the jury were embar¬ 
rassed and the accused were prejudiced in their 
defence and that a re-trial must be ordered. (25 Mad. 

61 P.C. Foil.) ^tValmsley and Mukerfee, JJ.^ ALl 
MUDDi Naskarz/. Emperor. 

40 C. L. J. 541 : 29 C. W. K. 173 : 62 Cal. 263 , 

85 I. C. 231 : 26 Cr. L. J. 487 : A. I, R. 1925 Cal. 341. 

-Ss. 235, 239— Same transaction — Abduction 

and concealment on different dates—Joint trial. 

If a series of acts are so connected together by proxi¬ 
mity of time, community of criminal intention and 
continuity of action and purpose or relation of cause 
and effect as to constitute one transaction, a joint 
trial is valid, and is required in the interests of public 
time and convenience. Where a girl is abducted on 
a certain night and thereafter various people conceaV 
her, the first offence being a continuing offence, joint 
trial is not illegal. {Ghoseand Cuming, JJ.) KuSHaI 
Mallik V. Emperor. 60 Cal. 1004 : 

25 Cr. L J. 1082 : 81 I. C. 906 r A.I.R. 1924 Cal. 389. 

--S. 235— Same transaction — Charges under 

.S*. 2 i 8 and S. 477 -A. 

The accused was the Sub-Inspector in charge of the 
Netrokana Police Station. On the 7 th February last 
a prostitute named Kamini died in Netrokana town 
at 2 P.M. in the afternoon. She had executed a 
registered deed of gift covering most of the properties- 
to one Puma. On her death the Sub-Inspector took, 
j charge of the properties left by Kamini and removed' 

I them to the Thana shortly after her death. A tele- 
1 gram was sent to Puma who was 17 miles away and' 

I he came to the Thana on the morning of 8 th between- 
10 and II. In the evening he took away the pro¬ 
perties claimed by him except three specific ornaments 
gold Gophar, a pair of gold ananta, and silver rates, 
which were retained by the Sub-Inspector. Entries 
had been made in the Police General Diary recording 
that this property of Kamini had been taken charge 
of, but the pages containing those entries were torn 
out and fresh pages were written from which it will' 
appear that the property was never taken to the Thana 
and that it was made over to Puma at 10 P.M. on the 
7 lh February. On these allegation®, the accused was 
charged firstly, with having committed criminal mis¬ 
appropriation of three ornaments belonging to Kaminr 
which had not been delivered to Puma. He was, 
secondly, charged with having framed the record in a 
manner which he knew to be incorrect, namely, the 
entry No. 173 which related to the delivery of 
Kamini’s property to Puma. He was, thirdly, charged 
under S. 477 -A with having destroyed the original en* 
tries in the General Diary and with having altered the 
entry No. 173 already referred to. Further there were 
three charges of criminal breach of trust by a public 
servant punishable under S. 409 , the first relating to 
the properties left by Kamini and net covered by the 
deed of gift in favour of Puma, the second relating to 
the three specific ornaments already mentioned and 
the third relating to the properties mentioned in the 
I deed of gift. Held', that as regards these charges, i.e.y 
I under Ss. 218 and 477 -A they fall under two separate 
definitions of the law and the accused can be jointly* 
charged and tried at one trial for these offences under 
S. 235 , and that the joinder of the other charges » 
covered by the provisions of that section, as all the 
charges relate to acts which are so connected together 
as to form one transaction. {^Nnvhould end Suhra- 
wardyy JJf) bILAS CHANDRA v, EMPEROR. 

27 Cal W. N. 626 : A. I. E. 1923 Cal. 647. 
S. 235 —Offaufs under Ss- 5®* 
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/. -P. C.—trial of two persons. 

n a complaint, two accused were put on their trial 

vrcted'ufd s'"*" C-/and cl 

ashutosh Das Gupta 
z'. PURNA Chandra Ghosh. 36 c. l. j. 287 ■ 

71 I.C. 670 : 5 O.C. 159 : 24 Cr. L. J. 206 • 

« Cal. 159 : A. I. K. 1923 Cal. 11. 

Ss. 235 and 239 —“^,zw^ transaetion" absent 
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—foint trial is had. 

illipll if rh! accused for different offences is 

Illegal if the offences were not committed in the same 

PEROR "■ --EM- 

^ I* C. 527 : 7 L. L. J. 64 • 

_Cr- f- : A. I. R. 1925 Lah. 326 (1), 

.J. . transaction^ IV/iat is^Sepa- 

fate acts of cheating—Joint trial—Legality. ^ 

T p accused were tried jointly under S. 420 , 

i- P. C.. in respect of acts of defrauding on various 
persons on different occasions and not all by the 

::: 

ChInoTL-””- ^■--/■)nan.k 

25^^ J, 1020 r 81 I C. 796 : A.I.R. 1924 lah. 734 
^/.-z • ^^^—Jottider and misjoinder—Test to 

determinesame transaction—Misioinder—Theft and 

committed on different occaSionsSrregularity. 
The real test to see whether there is proper joinder 
IS to see whether the charges are so related in point 
of purpose or as cause and effect or as principal and 
subsidiary as to constitute one continuous action. The 
accused by force carried two buffaloes on i ■!— 8—20 

awlv°on/o'’f®,r ■° f the owner while taking 

away one of them from the possession of the accused 

The accused was charged under Ss. 392 and 323 

Penal Code. there was misjoinder of charges 

Sa^ar. J.) GanDA 

Singh n. Rmperor. 62 I. 0 . 329 .- 3 Pat. T.E. 1922 

_- ^ f 505 : A. I. E. 1922 tah. 144. 

b. 235 Series of acts forming same trans¬ 
action—All acts may be Jointly tried 

{Per spencer. Offg. c.J.) When a series of acts are 
so connected by community of purpose and continuity 

sinalP transaction but a 

single offence, proximity of time between the perform- 

ance of the various acts composing that offence not 

S ‘he transaction, 

o. 235 authorises persons accused of doing these acts 

to be charged and tried at one trial for them all 

y.) (On a difference of opinion between 

Peiiiy.j.) Gam Mallu 

Dora.( 1925) M. w. w. 192 

__^ 1925 Mad. 690 ; 48 M. L. J. 3 O 8 . 

b. 235 Two articles belonging to two persons 
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affixed them, //eld, that the joint trial of the accused' 

on a consolidated complaint of these 10 persons was 

illegal and bad. {/Cunhaiya Lai, J. C.) GirJa DaYaL 

?•. Emperor. 25 0. c. 161 : 69 I. c. 27 I : 

23 Cr. X. J. 687 : A. I. R. 1022 Oudh 260. 
S. 235— Same transaction—Acts done in 

^ T ^ - _- • • 


— — g^cfs a one tn 

pursuance af a common object are parts of the same 
transaetzon. 

The word “transaction” in S. 235. Cr. P. Code, has 
a very \Mde connotation and covers a series of acts^ 
connected topther. e.g,, when a proposal for a boy- 

- hcrtly afterwards the Secretary and a member take 

P against whom the 

lesolution IS directed, the inference is that they are 
acting m furtherance of a common purpose or, in 
ther words, that they are taking part in a conspiracy. 
Acts done in pursuance of such a conspiracy must be 

467'"FnII° Th^ the same transaction. 37 Cai. 

thJ;. ; establish a charge of conspiracy 

there must be agreement, there need not be proof of 

nor need the parties be 

mX agreement 

. .mnP circumstances raising a pre¬ 

sumption of a common concerted plan to carry out the 
unlawful design. The te.m -rransaction” is not 
s^onymps with “offence” 19 C. W. N. 707, Foil. 
(Pratt, J.) Emperor v. nga Aung Gyaw. 

1 R. 604 ; 2 Bur. L. J. 224 : 76 I. C. 830 : 

—'' ^ ^ang. 98. 

mnt/ hr ^^^~Sa?ne transaction—Acts 

MisioiS f '''' continuous action - 

^J sjo^fder of charges-Theft and assault committed 

Thf*'* vitiating trial. 

undet trial with offence.^ 

under Ss 392 and 323 of the Penal Code, for carrving 

a^UitifX in a’field and^ior 

n? ^ trionth later who was returning 

loe^fromT recovered one of the buffa^ 

loes from the possession of the accused. Held ■ there 

TreteT/aC" vitiated the trial. 

sevtraTiff^nrl''^ ' ^letermining whether 

several offences are connected together so to form 

so related to one another in point of purpose or at 

artoVonMPute'’ Principal and subsidiary acts 
/ ') r A continuous action. {Moti Sagar 

62 I c 329 '' Emperor. 3 p. l. e. 19^2 ! 

{ly— Same transaction "—Connec 


stolen in one enterprise-Only one offence is committed 

—I^enal Code, S. 379. 

Theft of two articles belonging to two different per- 
sons, committed in one enterprise con.stitutes only one 
offence of theft and not two, (L/allifax, A. J C ^ 
Bhura V. Emperor. 26 Cr. L. j . 1495 

__ « I- 1926 Nag. 89. 

7 . , 7*?®’ 235 and Distinct off'ences^Joint 

trial—Dijerent offences in respect of different persons 
—d'enal Code, Ss. 109 and 47 f. 

It was alleged that the accused induced ten differ¬ 
ent persons to affix their thumb impressions on blank 
paper representing that they had to do it under a 
Government order in connection with the census, Sub- 
s^uently the accused used the thumb impressions for 
the purposes of extorting money from the persons who 


rf.' ^ ^ ^ f ufi^acziozi nn‘>rpr^ 

iZ suZZ‘ ‘Cect or as principal 

^^^^substdiary act is the test. ^ 

exJ7definit?o7 tk ” is incapable of 

efinition. The arena of facts covered bv the 

S™ of eacrcare""'¥hr ’ 

frfcr • • 1 * -Tne reaJ and substantial test 

nected^"^ are so con! 

upon whe 1 her^^h^ 1 °"^ transaction depends 

upon whether they are so related together in point of 

as^princip^al'^r sub- 
Where the .. con.«=t.tute one continuous action. 
anH charged under Ss. 304 -A 777 

fn under Ss. 465 and 471 or S. 193 “^ I p 

conceal h sTff'e'' entries in\rder to 

conceal his offence of criminal neglect. J/eld that 

there was misjoinder of charges. {/CenneJi / r 
One of the counts in the charge against tLaccused 
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\incler trial for wagiiig war was that they had commit¬ 
ted dacoity. This count failed as being too vague. 

: (/Vr Spencer, Offg. C. /.) that the validity of 
the conviction under S. i?i was not affected by the 
striking off of the convictions for other offences form¬ 
ing component parts of the offence of waging war, and 
the accused c.annot be said to have been prejudiced 
in their defence on the charge for waging war, as the 
acts of dacoity were all merely some of a series of in¬ 
cidents which went to make up the continuing offence 
of waging war, within the meaning of S. 235 ( 3 ). 

{KrtsJi -um, /.) (On a difference of opinion between 
Spent, r, O/fs:. C./. an(i ReH/y.J.) GaM MALLU 

Doran, //. /•/*. (1925) M. W. N. 192 : 

A. I. R 1925 Mad. 690 : 48 M. L. J. 308. 
- S. 236— Aliernali'ne charges. 

Alternative charges maybe properly run against 
an accused person on the same set of facts, but alter¬ 
native charges which include offences which do not 
arise out of the same set of facts as those with which 
they are linked, even though tried in the same pro¬ 
ceedings,ought to l)e made clear to the accused before 
the trial and clearly dealt with in the Judge’s final 
decision. (IVa/sh,/.) JODHa SiNGH r/. EmperOR. 

L. R. 4 A. (Cr.) 83 : A. I. R. 1923 All. 285. 

--S. 236— Series of acts—Statement under 

S. 164 and statement in e^ddence can he treated as a 
series of acts. 

A statement recorded by a Magistrate in the course 
of Police investigation under S. 164 , Cr. P. Code, is 
not an evidence in a stage of judicial proceedings. Per 
Curiam. {Shah, y. contra.) The statement can be 
linked with a statement which is evidence in a judi¬ 
cial proceeding following the investigation and then 
the two can be treated as a series of acts on which an 
alternative charge can be framed. {Afacleod, C. 
Shahi Pratt, Fawcett and Setalwad, J J f) PURSHOT- 
TAM ISWAR Amin z/. Emperor. 45 Bom. 834 : 

23 Bom. L. R. 1 : 60 I. C. 593 : 

22 Cr. L. J. 241 (F. B.). 

-Ss 236 and 237—“ Douht " in S. 2 Zt refers 

to doubt as to law applicable to Proved facts and not 
as to facts of case itself. ' 

It Is a settled law that the doubt referred to in 
S. 236 must be a doubt as to application of the law 
to the proved facts and the section has no application 
where there may be a doubt as to the facts which 
constitute one of the elements of the offence. {Ntiu- 
bould and Mukeriee, //.) NAYAN ULLAH v. EMPE¬ 
ROR. 85 I. C. 818 : 26 Cr. L. J. 594 : 

A. I. R. 1925 Cal. 903. 
-Ss. 236 and 237— Applicability. 

Where an accused person, about the time of the 
theft, made large payments to the creditors and gave a 
goldsmith old ornaments to be melted down under 
suspicious circumstancs, Held, a charge under section 
54 -A of the Calcutta Police Act (IV of 1866 ) could 
be joined properly with that of theft, under S. 23 d, 
Cr. P. Code, and therefore, under S. 237 , Cr. P. Code, 
the accused could be convicted of an offence under 
the former though she was not charged with it. 
{Afeivbould and Suhraxvardy, J J.') TULSI TeLINI 

V. P:mperOR. 60 Cal. 664 : 72 I. C. 372 : 

24 Cr. L. J 372 ; A. I. R 1923 Cal. 596. 
■ — Ss. 236 to 238 —Conviction for murder — 

Appellate Court if can convict for offence against pro¬ 
perty. 

In an appeal against a conviction for murder the 
court can convert the sentence into one of an offence 
against property under the Penal Code. {Shadi Laly 
C. J. and Campbelly J ) WaLLU v. THE CROWN. 

4 Lah. 373 : 6 1. 1. J. 59 : 77 I. C. 433 : 
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j 26 Cr. L. J. 385 : A. I. E. 1924 Lah. 109. 

-S. 236— Statements under S. 164 , Cr. p' 

Code, and opposite statements, before a competent 
Magistrate constitute series of acts and an alternative 
charge can be framed. 

Statenients made under S. 164 , Cr. P. Code, in a 
case under police investigation and diametrically op. 
posite statements made in an inquiry before a com¬ 
petent Magistrate constitute a series of acts on which 
an alternative charge under S. 236 of the Code of 
Criminal Procedure, can be framed. 45 Bom. 814 
(F. B.), Foil. {IVaztr HasaUy A. J. C.) M.T. 
Patraji V, Emperor. 2 0.'W.n. 637 • 

89 I. C. 1025 : 26 Cr. L. J. 1467 (1) : 

12 O L. J. 644 ; A. I. R. 1925 Oudh 660. 
-- S. 236— Application. 

S. 236 which must control S, 237 only applies when, 
from the evidence led by the prosecution, it is doubt¬ 
ful which of the offences has been committed by the 
petitioner, and not when it is doubtful whether an 
offence has been committed at all. {Dasy /.)G0VIND 
Mahton V. Emperor. 1921 P. H. C. C. 96 ♦ 

3 Pat. L. T. 127 : 64 I. C. 510 : 66 I. C. 334 : 

23 Cr. L. J. 30 : 23 Cr L. J. 270: 

A. I. R. 1923 Pat. 121. 

-S. 236— Discovery of two lost articles with 

accused 2 years after loiS—Source of possession not dis¬ 
covered — Only one offence under S. 411 of retaining 
stolen property is committed and not two under S. 403 
—Penal Code, Ss. 403 and 411 . 

A packet containing a loose diamond and a diamond 
ring was lost and was found with accused two years 
later. Held : only one offence of retaining stolen 
property was committed under S. 411 and not two 
offences under S. 403 , one in respect of diamond and 
the other in respect of the ring. {Lentaigncy /.) Ram 
Pershad V. Emperor. 2 Rang. 80 : 81 I. C. 443 : 

25 Cr. L. J. 907 : A. I. R. 1924 Rang. 256. 

--S. 236— Charges for murder and concealing 

evidence of murder—Joinder of legality. 

The joinder of charges of murder, or in the alterna¬ 
tive of causing disappearance of the evidence 
of murder, is legal under S. 236 , Cr. P. Code. 
Where, notwithstanding the circumstances of grave 
suspicion, it is impossible on the record to hold that a 
person is the murderer or one of the murderers, his 
conviction under Ss. 201 and 203 , I. P. C. is not 
vitiated by the existence of such circumstances. 
{^Kennedy, J. C. and Raymondy A.J.Cf) ANDAL 

Skah V. Emperor. 18 S. L. R. 185 : 

26 Cr. L. J. 909 : 881. C. 973 : 
A. I. R. 1926 Sind 306. 

-S, 236_ Scope—Deposition in Sessions Court 

and civil suit are not series of acts. 

To attract the applicability of S. 236 , Cr. P. Code, 
and justify a charge in the alternative it is essential to 
remember that it is only when the statements constitute 
a “ series of acts ” that an alternative charge can be 
framed. As there is a common relation between a 
police investigation, an inquiry by the Magistrate 
preliminary to commitment and a final trial in the 
Sessions Court, to the statements made at these differ¬ 
ent stages the words " series of acts ” would be ap¬ 
plicable. A series of acts means two or more acts 
connected together by some common relation. 45 
Bom. 834 , Expl. and Dist. {Kennedyy C.J. and Ray^ 
mondy A. J. C.) SaLEH SHAH v. EMPEROR. 

82 I. C. 59 : 16 S. L. R. 286 : 25 Cr. L. J. 1195 : 

A. I. R. 1924 Sind 1. 

-S. 237— Change. 

[Sub. cl. (2) has been omitted here and baa been 
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re-enacted as sub-S. (2-A) in S. 238 for appropriate 
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^’^'^—Charge under S. ?,oz~Conviction 
under 201 ts proper. 

Where the accused were charged under S, 302 , and 
on evidence they were found to be guilty of an offence 
under b. 201 (causing the evidence of crime to dis¬ 
appear- and so were convicted under the latter sec- 

conviction was proper. {Viscount 

//a/dane.) BeGU s/. EmperOR. Slab 226- 

^ N. 447 : 26 Cr. L. J. 1059 : 33 A. L. J. 636 : 

7 L. L. J. 324 : 88 I. C. 3 : 3 Pat. L. R. (Cr.y95 

. , (1925) M. W. N. 418 (P. C.) 

^ • 48 M. L. J. 643. 

o. 337 —Alteration of charge. 

A person was convicted under S. 325 , I. P. C., for a 

charge that he caused such bodily injury which result- 

1 !k ^ death. The appellate court disbeliev¬ 

ed the evidence, but was asked to amend the charge 
by changing it into one under Ss. 34 and 3 > 5 . I. P. Q. 
as there was a common intention to beat, field the 

amended in appeal as it would in 
effect deprive the accused of an opportunity to meet 
the new case. Nor could a re-trial be ordered in the 

charge, (floys, /.) Chhidda 
Singh v. Emperor. g 2 i q 3^4 . 

25 Cr. L. J. 1292 : L. R. 5 A. (Cr.) 133 : 

_o 007 u/-^/ / ^-1924 All. 766. 

7 charge under S. 304 conviction 

can de under S. 304-A. o mion 

As it IS open to the prosecution to bring the accus¬ 
ed to trial on charges under S. 304 and S. 304 -A, it 

follows under S. 237 , Cr.P.C.. that although the charge 

undei S. 304 -.V is not formally made it is open to the 
Court to convict under that section. {A/acleod, C / 
and Fawcett./,) EmperoRz^. C J. WaLKER 

26 Bom. L. E. 610 : A. I. E. 1934 Bom. 450. 

^ 238— Sections give exceptions to 

rule that none can be convicted of an offeytce of which 
he was not charged. <nntcn 

■ . . • 1 ^ cannot be convicted at a Ses¬ 

sions trial, of an offence with which he has not been 
charged. There are some exceptions to this rule 
which are to be found in Ss. 237 and 238 of the 
Cr. V. Code. {Newbould and Mukeriee. / / ) Navant 

Ullah V. Emperor. gg j q 8 I 8 

- .■ A. I. R. 1925 Cal. 903. 

— ~S. 2 Z^~^C(mviction for different offence from 

that charged, mast be gnashed if accused has been 
preftidiccd. 

Where the accused were not charged under the 
sections under which they are convicted and sentenced 
and if from the perusal of the charge as a whole the 
Courtis of the opinion that the accused have been pre¬ 
judiced by the fact that thej' have been convicted on 
charges which had not been framed against them, the 

conviction must be set aside and a re-trial must be 
directed. {Greaves and Fanion, JJf) SHEIKH 
Abdul v. Emperor. 84 j 7 Qg . 

^ ^ : A. I. R 1925 Cal. 68 l! 

S. 237— Attempt to commit not charged, con¬ 
viction for it is legal. 

Where the accused presented the bills to the Gov¬ 
ernment of India knowing that they contained false 


.. .*.t*v**» KriKXK lucy uuiiiainea raise 

representations as regards the number of gallons of 
linseed oil supplied ; 

ff eld. the presentation of each of the bills was an 
application for the payment of money under false pre¬ 
tences. It was done dishonestly and with the object 
of deceiving the officials of the Government of India 
and inducing the Government of India to issue cheque 
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or cheques for the amounts of the bills. .As soon as 

each of the bills was presented the offence of the at 

tempt was committed. The accused may be convicted 
of tne attempt although it is not charged. (See S ■>■37 

l ^Sandersol, C. J. 'w 

Archardson, /.) BiLLINGURST v. EmpekOK 

_N- 821 : A. I. E. 1924 Cal. 18 . 

/■n.cy fi ^^^—Chargc for one offence-Comution 
for another — Legality—Test of. 

The petitioner was convicted of an offence punish- 
able under S. 34-A of Act VI of ,866 Calcutta^ice 

was'rh t ^ charge framed against her 

viasthat she committed theft in respect of gold and 
sih er ornaments, cloths and cash Rs. i3,4io^in G C 

?8 ■' about Rs 

con?^i/fTr Khelwan Ahir and thereby 

committed an offence punishable under S. 380 I P' 

ode. //eld that the conviction was valid under the 
provisions of S. 237, Cr. P. Code. The legality of a 

not charged depends on 

whether reliance 13 placed on S. 237 or whether the 

different offence of which the accused has been con¬ 
victed is one for which he might have been chareed 
under the provisions of S. 216 Cr P Corif» 

and 

50 Cal. 664 : 72 I. C. 372 : 24 Cr, 1. J. 372 : 

f; -3 oofi 1923 Cal, 696. 

/ V • ^^^—C/iarge of murder _ Fact^ 

...Ak " murder cannot be converted into one of 

robbery The essentials of the two offencerare so 
widely different that neither S. 237 (,) nor .S 278 
can be applied. 20 All. ,07, Kef Shadi hJ r / 
and Campbell, /.) Wallu t.. EMPEROR 

21 rt at/' • ’*"!’ I- C- 433 • 

_S 237 r'/' ^ / ■■ • ^®24 Lab. 109 . 

Action for, UlTg^f’'^' ">urder~Abetmenl~Con- 

A committed a murder at the bidding of B B’s art- 

bHU’eTTh: ® 

Dlished. The Sessions Judge convicted A under S ^o? 
Penal Code and B of abetment. Held, on facts that B 
could baye been charged not only with the commission 

of the principal offence but also with fh*. . 

and therefore by virtue of S '»i7 Cr p r a 

be convicted ofVhe“o“Ltto7\'Le?men?th%u'V°n“.it 

separately charged with it. {Shadi fnl r / i 

y.) KeHR SINGH rEMM-ROR "" 

11 P. W. R. 1921 (Cr.) : 59 I. C. 913 : 

—-S. Applicability. ^ 

237 authorises the Court to rnnui^f o r 

.,8, p. HO,' 0, ee: 

23 Cr r T Lo ®' ^ J- 30 

-s 1^23 Pat. 121. 

r f ' 4 rr«rra' charged under S.Ai 2 ,f.P 

mu.y he convicted under l. 

charged~Cr. P. C., S. 269 ( 3 ) ’ ' 

An accused charged under S. 412 (triable bv lurvV 

’’^“"“’'‘-Charge only 

Where a person is charged only with a suh.5f^,r,f; 
offence under the Penal Code, he'^canno^e conWc Id 
of abetting the commission of the offence. {Madeod 
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C\ J. and Shah, J ) EMI’EROR v. RaGHYA NaGYA. 

26 Bom. L. R. 323 : 25 Cr. L. J. 1135 • 
81 I. C. 959 : A. I. B. 1924 Bom. 432. 

-S. 238_ Trial for offence with assessors — 

Conviction for minor offence triable iy Jury is legal. 

Under S. 2-}8 of the Code a Court trying an accused 
for an offence with assessors can convict him for a 
minor offence triable by Jury. ^Shah and Crump, J J f) 

Changouda pirgouda V. Emperor 

45 Bom. 619 : 22 Bom. L. R. 1241 : 69 I. C. 195 ; 

22 Cr. L. J. 51. 

-S. 238 —o conviction under I P. C., S. 304 , 

read with S. 149 is justifiable where accused is not 
charged with the offence. 

Constructive culpable homicide cannot be said to 
be a minor offence compared with actual culpable 
homicide. Hence conviction under S. 304 read with 
S. 149 , I. P. C., when the accused was not charged 
with such an offence is bad in law. {Newbould and 
Mukcrli, //.) NaYAN ULLAH v. EMPEROR. 

26 Cr. L. J. 594 : 85 I. C. 818 : A. I. R. 1925 Cal. 903. 

-S. 238 —Minor offence—Dishonestly receiving 

stolen property—If included in charge of dacoity. 

None of the particulars which go to make up the 
offence of dacoity constitute by themselves the off¬ 
ence of dishonestly receiving stolen property. Hence 
the latter cannot be considered as a minor offence in¬ 
cluded in dacoity and an accused charged with dacoity 
cannot be convicted under S. 412 , I. P. C. {Scott 
Smith and pfordc, JJ.) ACHPAL v. EMPEROR. 

26 Cr. L. J, 1361 : 89 I. C. 449. 

■ — S. 238 —Charge under S. 304 H 49 . /. P, C. 

for killing certain person—Conviction under S\ 325/34 
for assaulting another is bad. 

The offence charged was one under Ss. 304/149 for 
having caused the death of a certain person. 

Held, that a conviction for an offence under S. 325 / 
34 for assault on some other person was illegal. 
{Martineau, J.) KOHELa v. EMPEROR. 

6 I. L. J. 630 : A. I. R. 1925 Lah. 286. 

-Ss. 238 and 535 —Charge under S. 147 /. P. 

C-—Conviction of abetment of assault — Conviction 
under S. 353 , /• P. C. — Legality. 

A person charged with an offence under S. 147 
I. P. C., cannot be convicted of the abetment of an 
assault, which was the alleged common object of the 
assembly. 33 M. 264 . But a conviction under S. 352 , 
I. P. C. (/. e.) of assault is maintainable on a charge 
under S. 147 , I. P. C. 9 I. C. 455 : 19 M. L. J. 487 : 
41 I. C. 828 Ref. {Odgers, /.) MUTHUKANAKU 
PiLLAi V. Emperor. 15 L. W. 583 : 

65 I. C. 862 : 23 Cr. L. J. 206 : (1922) M. W. N. 182 : 

A.I.R. 1922 Mad. 110. 

-Ss. 238— Sub'S. 2 —Conviction under S. 426 

or charge under S. 452 is not illegal. 

S. 238 sub-S. 2 justides conviction under S. 426 
where the original charge was under S. 452 of the 
Penal Code. {IVazir Hasan, J. (7.) M. MUNNARV 

mirzaz/. Emperor. 8 i l. c. 911 : 

25 Cr. L. J. 1087 : A. I. R. 1925 Oudh 89. 

-S. 238—/. P. C., Ss. 426 & 430 — 0 . P. C., 

S. 238 applies. 

When the charge is under I. P. C., S. 430 . the con¬ 
viction can be under S. 426 . {Foster, y.) BaNAMALI 

Kumar v. Emperor. 6 P. L. T. 39 : 

3 Pat. L. R. (Cr.) 25 : 86 I. C. 68 : 26 Cr. L. J. 682 : 

A. I. R. 1925 Pat. 389 (1). 

-S. 238 —Charge for theft—Conviction under 

S. 457 , /. P. C., is illegal. 

The accused was convicted under S. 457 , I. P. C., 
though the charge of theft framed against him could 
not be sustained. S. 238 , Cr. P. Code, empowers the 
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Magistrate to convict the accused of a different charge 
from what he was originally accused of, provided the 
accused was not in any way prejudiced by the convic¬ 
tion on the new charge. 

An accused person is entitled to know with certainty 
and accuracy the exact nature of the charge brought 
against him, and unless he has knowledge of this, he 
must be seriously prejudiced in his defence. It is the 
bounden duty of the Magistrate in such cases to draw 
up a charge. Mohammad v. King Emperor (41 Cal. 
703 , Foil.) Behari Makton v. Queen Empress (n 
Cal. 106 Dist. {Jwala Prasad, J.) BaLKESAR 

Singh v. Emperor. 3 Pat. L. T. 322 • 

65 I. C. 546 ; 23. Cr. L. J 114 ; A. I. R. 1922 Pat. 6 , 

-S. 238— Charge under S. 457 , Penal Code-^ 

Conviction und<.r S. 456 is not illegal if accused not 
prejudiced. 

Conviction under S. 456 . I. P. C., when the charge 
was under S. 457 , is not illegal, and the trial is not 
vitiated by the Magistrate’s finding that the intention 
was not to commit theft, as mentioned in the charge 
but to commit adultery, if upon the evidence on 
the record the accused had the chance of meeting 
a case under S. 456 if the superior Court finds that the 
omission to frame the charge under S. 456 and to 
specify the intention to commit adultery has preju^c- 
ed the accused the conviction must be set aside and 
retrial ordered. {Jwala Prasad, J.') JADAB MaHTON 
V. Emperor. 2 Pat L. T. 140. 

-S. 238 (2)— Witnesses—Order of examining. 

The witnesses for the prosecution ought, as far as 
possible, to be called in the order of event which they 
are called to prove, and in chronological order. The 
Trying Judge may suggest to those who are responsible 
for the conduct of the prosecution that the proper 
method and order of calling witnesses should be ob¬ 
served. {Sanderson, C. J. and B. B. Gkose, /.) EM¬ 
PEROR t'. Ahirannessa Bibi. 

A. 1. B. 1923 Cal. 679. 
——S. 238, cl. (2-A).— Charge of substantive 
offence—Conviction under attempt—No separate charge 
or trial is necessary. 

The new amendment of S. 238 , Cr. P. 
Code, cl. 2-A, allows an accused person charged with 
a substantial offence, to be convicted of an attempt to 
commit that offence, without a separate charge and 
trial. {Krishnan, /.) DORAISWAMY AIYAR, In re. 

21 L. W. 174 : 86 I. C; 339 r 1925 M. ^ N. 113 : 

26 Cr. L. J. 755 : 48 M. 774 : 

A. 1. R. 1925 Mad. 480: 48 M. L. Z. 190. 

-S. 239— Changes. 

Section has been redrafted and added to. The 
follow.ng also may now be tried jointly:— 

(1) Persons accused of offences of same kind com¬ 
mitted jo ntly dur'ng one year. 

^2) Persons accused of an offence which includes 
theft or extort'on, criminal misappropriation and 
another of receiving, retaining or disposing of the 
stolen property. 

(3) Persons accused of counterfeiting coin and 
another of possessing or altering it, 

I (4) Persons accused under Ss. 411 and 414, I.P.G. 

-S. 239— Same transaction—Numerous accus' 

ed — Murder—Unlawful assembly. 

In determining whether S. 239 of the Cr. P. 
Code does or does not authorize a Sessions 
Judge not only to try a large number of the accused 
at one and the same trial but to try them in each and 
all of the charges set forth against them under the 
orders of the committing Magistrate, the Sessions 
Judge has to look to the case or the prosecution as set 
forth on the charges themselves. If according to that 
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regarded as 

parts of the same transaction he would be justified in 

gerframer"lt ‘"m -^har- 

gestramed. It woaJd not be necessary for him to 

to^he 7 position would be if he finally comes 

^r hat Z off t^ommitted 

rlndoH committed was one which was ex¬ 

cluded froni his cognizance by S. ig 6 -A of the Cr 

y-) Abdullah 

_s 2 hc, O I- R- 1924 All. 233. 

b t^ansaction-^Question of fact 

loZ\T;:ii\-r °a 

>J J r^MPEROR v. GaYAN SINGH, 

26 Cr, L. J, 29 : 83 I. C* 509 : 

I -—go 2^Q <iryA OO'- r\ 1923 All. 277. I 

-/>y same gang—Joint trial offences 

dacoiiy. W 1 

Emperor. l. e. 4 a. 4^^^) ,.] 

71 I. C. 505 : 24 Cr. L. J. 158 : i 

■gct/ier. ’ ■ l>f tried to- f 

thesis rnd1r°i.‘:o7oTZ I°P “c'*" ^-i 

T 37 ofZ 7 foT‘ 7 ‘f *’" ”--'1 -d-s ‘ 

_ Lt- I"® =^ J «• - 

-places that the three offences werfnoi com! ~ 

mitted m the same transaction, and that the joint trial 

L R. 2 A. (Cr.) 138 : 63 I. C. 449 ;' ph 

-———S, 2Z9~-£>acoities, several by ^ome ^perso^2^ foi 
Separate trial is necessary. t'ersons joi 

Wfiere several persons join in several dacoities each 

daco.ty IS a separate transaction requiring a sepamte - 

Illegal to group the accused and the dacoi- tin 

SAHA°fl‘. ^Mpi^t”’ i:\ 6,7 "''l 

^ Cr^i i. 397 ; son 

^ reworks in Public fmd—pfsJiTcaJs- the 
sngsntury cannot be tried together. , 

A festival was being celebrated along a public road p?c 
An agreement had been previously arrived at amongst 

‘he pro- 

Sc ^ P“®®‘* ‘he accused along Th, 

-i^ith some others fired off fireworks at random therebf r„r 
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1 tn ZZZn’JThey were all tried to- 
har- & ‘hat the joint trial was 

. to peIor ^ Tufail Ahmad r-. Em- 

i^to PEROR. 23A :L.J.o:L.E. 6 A, (Cr.)53: 

tted ®® C- 222 : 26 Cr. L. J. 734 .- 

ex- -_ s ooa / A. I.R. 1925 All. 301(2). 

K Joint trtal—Dacoity and Receivinp- 

Cr. stolen property can be foined together 

fo*-the prosecution to justify a joint 

o. cne exception. Where upon the evidence the offence 
^cc. of a dacoity and the two offences of dishonest Dosses- 

£ SS"F--=?— 

's J;:rSi2£H3Bs 5= 

a of S ?- 3 r> r’r p r' I under the provisions 

i’liiiPiisi 

i'7 > /•) Durga Prasad v. Emperor. 

'es I R 3 A IQfi (C ^ J* ^81 : 

I., a. 3 A. 198 (Cr.) : 71 I. c. 501 : 24 Cr. L. J. 149 : 

av ——_s 9 ‘?Q c' //■ All. 126. 

ty^ rir. u 

t ing^.!:u^rLi:i. 7 u 7 A°ct r^,r 
'; ''^e^p™srd{r:£ 

i a^HS£~'iS'c'=- 

7- D ication l<r/,er>n.P r \ t-ode, have ap- 

plication. {Stuart, y ) Ganeshi Lal p. Emperor. 

^ 24 Cr. L. J. 155 . go a.L. J. 967 : 

d --S. 239_yu/«r trial ' 

»• It IS always necessary to iustifv a w,,/ / • / j 

^ point out the provisions under which can'te^"hel^ 

: The separate trial is the rule the ^ 

• ception. (Stuart,/.) GANFSH^r ai 

f 9n A T T ^tVIPEROR. 

20 A. L J. 967 ; L. R. 3 A. 197 (Cr.) • 

71 X. C. 507 : 24 Cr. L. J. 155 :' 

: -.__c Qoq » . . 1923 All. 88 fl). 

Of the^I P Th under S. 411 

between them is’ that Inthl'\ connecting link 

each retained some property stolen^fr?^^'*^^®-® 

plainant several days aeo ^ jl i ^ ^ 

either or both are^the^suggested that 

joint trial is IJegaT 

PEROR. ^2^ L l ^OOSAN.. EM- 

-5U A. L. J. 563 : L R. 3 A. 98 (Cr ) • 

-S 23Q—c «, -A i r 1922 All. 459 ( 1 )' 

ling theft and 6 ersmt^‘ ^^^sons commit- 

tried jointly. ' stolen property may be 

I The joint trial of persons tried at the ■ i 

some on the charae j ^ same trial, 

Three occus'edLger T 

eession-Joi,a trial i7 Jt legal 
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'I hreo persons in separate independent possession of 
separate articles of stolen property cannot be tried to¬ 
gether under 411 of the I. P. C. Such an illegality 
cannot be cured under S. 537 of the Code. (^Lindsay^ 
y.) IIWAN F:mPEROR. 19 a. L J. 815 : J 

67 I. C. 505 : 23 Cr. L. J. 409. 

-S. 239— Receiving itoUn proptrty — StoUn 

propcrtx rc<-,)T'i-rt-d from t7i'o different persons on two 
iiiffcrcnt dates. 

Where properties stolen at a burglary are recovered 
from two different persons on two different dates they 
cannot be tried together for an offence under S. 411 of 
the Penal Code. (^Stuart, Jf) RAM SaRUP v. Lm- 
PEROR. 22 Cr. L. J. 684 : 63 T. C. 620 : 

L. R. 2 A. (Cr.) 125. 

- - S. 239 —Misjoinder of eharges. 

Two persons were charged with offences under 
Ss. 366 and 376 of the Penal Code. The prose¬ 
cution case was that rape was committed on the 
woman by both the accused persons at a certain place 
and this woman was subsequently taken either by 
force or by fraud by one of them alone to different 
places where he alone committed rape on 
her. Held, that the first charge against both the 
accused of having committed rape in all the places is 
improper, ewbonld, and Ghose, //.') KeRAMAT 

MaNDAL V, EMPEROR. 42 C. L. J. 624. 

__—S, 239— Joint trial — discretion. 

Where a number of persons are tried for offences 
• committed in the same transaction it is a question for 
the Court in the exercise of its judicial discretion to 
say wiiether there should be a joint trial or not. 
(Maclean, C. J. Pinsep, Hill, Harrington and Brett, 

// ) Emperor v , charu grander mukerjee. 

38 C. L. J. 309 ; 76 I. C. 966 (2): 
25 Cr. L. J. 294 (2) (F. B.). 

_S. 239—/c;/// trial of one charge under 

S. 201 and another under S. 304 ^it:ld illegal. 

A riot took place over a dispute relating to Gopat 
and in the course of the riot one J was wounded with 
a bamboo staff at his knee and one B. was also 
assaulted—the result of which was that he died on 
the spot and thereafter the appellant along with one 
other person took away the dead body and the corpse 
was not recpvered since then. Held, that the offence 
under S. 201 , I. P. C. alleged to have been 
committed by the appellant was not committed 
in the course of the same transaction in which the 
offence of rioting was committed and therefore the 
trial of appellant on the charge under S. 201 , I. 
P. C., along with the other accused who were 
charged for rioting and murder, was vitiated by mis¬ 
joinder of charges. and Mukerjee, J J.) 

SURENDKA Pal Das v. Emperor. 

40 C. L. J. 559 : 86 I. C. 147 : 26 Cr. L. J. 467 : 

A. I. R. 1925 Cal. 413. 

-S. 239— 7 '//«r receiver of the stclcn property 

cannot be tried jointly with a person who purchased the 
property afterwards. 

Joint trial of the receiver of the stolen property and 
of the person to whom it'was sold afterwards is illegal 
as the acts do not form part of the same transaction. 
(^Greaves and Chotzner, JJ,) DaLSUK KOY AGAR- 
waea V. Emperor. 25 Cr. L. J. 807 : 

81 I. C. 343 : A. I. R. 1925 Cal. 248. 
-S. 2Zd -Conspiracy-Penal Code, Ss. 500 and 

SOI. 

Where there was really no evidence of conspiracy 
between the two opposite parties, held so far as the 
charge of publication of the defamatory matter is 
concerned, the two petitioners could not have been 
charged together. {.Ghoseand Cuming, J J,') ASUTOSH 
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Das V. purana Chandra. 60 Cal 159 . 

36 C. L. J. 287 ; 71 I. C. 870 : 24 Cr. L. J. 206 

A, I. E. 1923 Cal. lU 

-S. 239 —Same transaction, meaning of, 

It is not possible to frame a comprehensive formula 
of universal application to determine whether two or 
more acts constitute the same transaction ; but cir¬ 
cumstances which must bear on the determination of 
the question in an individual case may be easily 
indicated. They are pioximity of time, unity or 
proximity of place, continuity of action and com¬ 
munity of purpose or decision ; under these circum¬ 
stances, joint trial is not bad in law. Amrit Lai' 
Hazra v. Emperor. 42 Cal. 957 , p. 982 , Ref. to.. 
(JValmsley and Suhrerwardy, J Jf). BaNGa ChanDRA 
De V. ANANDA CHARAN. 36 C. L. 3. 627 - 

69 I. C. 269 : 23 Cr. L. J. 686 : A.I.R. 1922*CaL’76* 

-S. 239 —Misjoinder of parties. 

Two persons giving separate information on differ¬ 
ent dates, ought not to be tried together for offences- 
under S. 211 , Penal Code. There ought to be a 
separate charge against each of them. {Beacheroft 
and Ghose, JJ.) GOPAL KaHAR v. EMPEROR. • 

61 I. C. 61 : 22 Cr. L. J. 333 (Cal.). 

-S. 239 —Same transaction —Dacoity — Dis~ 

honestly receiving stolen property. 

It is illegal to convict a person under S. 412 , I. p, 

C., which is a totally different offence from dacoity 
committed at a different time and not in the course 
of the same trarsaction, as a charge under S. 412 * 
should not be tried with a trial of other accused' 
under S. 396 . I.P.C. {^Scoti'Stnith and Fforde, //.)- 

achpai. V. Emperor. 89 I. c. 449 : 

26 Cr. L. J. 1361. 

. Ss. 239 and 236—“ Same transaction 
Offences not committed in—Joint trial is bad. 

Joint trial of the accused for different offences is 
illegal if the offences were not committed in the same- 
transaction. (^ZafarAliyJf) NUR KHAN v, EMP- 
EROR. 7 L. L. J. 64 : 88 I. C. 627 r 

26 Cr. L. J. 1167 : A. I. R. 1925 Lah. 326 (1). 

-S. 239 —Separate offences—Two occurrences- 

at intervals—Persons involved being different. 

Resistance to and rescue from arrest after warrants 
at different times by different persons cannot be- 
investigated at one trial. (JAfilberforce, /.) GhaSITA 
Mal V. Emperor. 22 Cr. L. J. 145 : 

69 I. C. 849 : 8 Lah. L. J. 846. 

-S. Waging war—Periods during which- 

accused were members of the offending gang not same 
—Joint trial is legal. 

Six persons were accused of w aging war under 
S. 121 of the I. P. C. The sixth accused joined the- 
gang after the first and the second accused had beto 
arrested. But the gang to which the accused belonged! 
continued under the leadership of the same man and- 
was actuated by the same purpose. 

Held : (by Spencer, Offg. C. J. and Krishnan, /.* 
Reilly, J., dissenting) that the joint trial of the sixtlk 
accused with the ist and 2 nd accused was legal, * 
Per Spencer, Offg. C. J., S. 239 , Cr. P. Code (as^ 
amended), cl. (d) authorises the trial of moie persons 
than one on one charge and under one trial if they are 
accused of different offences committed in the couise- 
of the same transaction. If an offence is a continuing 
one, it can be regarded as a continuous transaction. 

Per /. An offence cannot be treated as 

necessarily one transaction merely because it is a con¬ 
tinuing offence. 

Per Krishnan, J, The question whether the- 
various incidents in a war form parts of the same- 
transaction or must necessarily be held to be different 
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of passing co°uS°eit ''coTnron''''th!-!e'' 
triaTwa" nor^a” for misjoindT ? 

16 X. W. 831 : (1922) M. W.N. 820 : 23 Cr V j' 719 : 

-^S 239_-7v- •• 130: 

thne-Ownerslip di‘r!rf,n ‘'If // 7 "'''" P ‘'“ 

Two bails weVeVtolen 

belonged to difterem ownert • ''7 

theft and two convictions-inH 1 there is only one 

OHUKA FmperoR 

__s. 239-_/v ^ J- ^495. 

tried ' ^^ 

money-rende^^^^^ Particular 

mon aims and objects werp L^nT' i!r’, ^ 

Cl. I. j. 132 : 76 I, c. 228 • 

_Sa 2-iq ^ 

S3. 239 and 110—<,/. 

acts :f^l!;^:°i^".;^«''-i!noin.iy committing 

under security section against th7 
same case are proper and^it snffi "'• ° ^ '" 

establish that some n.en,bars of tl!! •° 

various acts. (Prideaux A /*7‘^°"'"’'“ed 

Emperor, KAK,tRAM t-. 

03 1 . C. 629 ; 23 Cr. L. J. 741 • 

__c ,,q , . K 1923 Nag. 53. 

of a court to trv ucn^c^A ^ 1 he discretion 

improperly exercised hv ? separately is not 

spi?acy casir ^7"^ <”>' i" con- 

ABDUL RaHIMAN t,. EMPEfoR-^' 

89 I. C. 3 05 1 26 Cr.X.J. 1329 : A.I.B. 1925 la ”|'29e; 
tion o/ of charges—Boycott.promo^ 

jEE; Hs 

^ I. c. 830 : 1 Rang. 604 : A. I. E ^9^ Rang ^8^ 

thaTacrused k7e 7^opposition 

uac accused knew or had reason to believe that th/. 
note was counterfeit at the time when he Iccep.ed ft 
fields any subsequent retaining of it by him in snrh 

S ? 8 o fcr^’ 1° •° -- oHeneP undt 

th'i®?7®^ 'u with it belonged. The trial is 

therefore bad for misjoinder. >.) 

Q. D,—VOL. I 


I OR. p. CODE (V OF 1898), S. 242. 

Kyau- Du'e and Po Chit f. E.mperok 

1 Bar. L, J 69 : 74 1. C. 78 .■ 24 Cr. L. J. 750 : 

^ ^923 Rang. 67. 

.4<Tr„r,/ ^ 

i mutufd7exdnsify®y'’'’\‘''-’^“'';"' accused arc 

either one or X; y"th' ''® ,alle.gation is that 

they cannot be tried together';”^"}'"7' 

(.I/gcAOv^ax. /.) KVAW DwEt, EMPFROR^ ’ ‘ 

1 Bar. I, 3 69 : 74 I. C. 78 nrc°\ J. 750: 

-S. 239 rn ^ a / N ^ang. 67. 

‘i’- 4M, / 7 C tvUh // ^^'^ttsed charged under 
/ P r others charged under C 4101 

; code'lTthyLT^^eyi i. v. 

i S. 401. r. P. Code,~;. thltZ 

, tried with others as Cl (d'\ .^1 accused cannot be 

1 offence of receiving s oi.n . the 

; belonging to a gang of thiev^eT^eUye'^I''^ offence of 
i actions. Cl. (e) aKo separate trans- 

i under S. 401. I p t'ode cannot? “n offence 

for it is committed ?s ?oo? ‘'■ef'- 

ciated for the PurX of Vabi^f^.y^ as'Jo- 

is formed, and before ,nv J ^^eft 

j by them. (d/„t-r/...,r., 7) c7d:nvi\r,7rRoT 

- s 239 Cft . 537. 

/. c.) BFHA^n.M;4?oR".' o'fr339^’ 

The provisions of S. 210 fn Cr p r i 

extended by analoev to i frit.! V' cannot be 

offences other thmMhose sDyific 7 iy"'"°'’-^ °f 

'S O. C. 02, Ref therein. 

I rt. Emperor ‘°- J- C.) Behari 

9 0. W. N. 330 : 89 I. C. 155 : 2eV.77lln I 

R* 1925 Oudh 452 


*37 


««./rr/V7/ 777 

One of the distinguishing poinXet'" '"'"'''‘'"f 
and a warrant case is thaMn between a -summons 

evidence to support the Vh sufficient 

before a chargfean I e fram ^®®°rded 

on to plead.® /"'x. ">? called 

Natarar Khan 7 EMPgpot ^ 

-s. 242!^ ^®24 Cal. 63. 

a/' the Code mandauH^S/jlPaiu 
The object of the 

Cr. P. Code, is ,0 en.bl7ZTdsed7‘‘ 7 
Circumstances appearing in tht ‘ explain any 

Theprovisionsof the section a bim. 

Court IS bound to question th7 '"Andatory and the 
the case, after the pr 7 se?utiX generally on 

before the accused person k rail 7'® '“'^P’c'e'l and 

Non-compliance wUh S 442 r7'^i 7" defence. 

{Sanderson, C. J. and^\:i, ^®'’‘f®rs the trial illegal. 

Ali r,. Emperor.'^ ^ 22^ 47 'J^o^ahur 

nEC. 662:27 0 .w°^-.f//^«, 7 B- 3 . 417 i 

=r,T 7 ;;; *.,i-';r: 
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CR P. CODE (V OF 1898). S. 244. 

the accused's counsel and without examining the 
accused gr recording any evidence. Such conviction 

is illegal and will be set aside. ff ‘ 

MUNICIPAL liOARU, I-^CKNOW MESSRS. I ULSI 

kAM 83 I. C. 883 : 26 Ci. L. J. 179 . 

^ ■ * A. I. R. 1925 Oudh 305 (2). 

-S. 244- C/i'tngi-. 

rco.ut is not boimd to hear any person as complai¬ 
nant when the complaint has been made by a Court. ) 

•Ch XX and XXI. Ss. 244 and 256— 


procedure during trial-Accused's application to 
summon defence witnesses should not be refused. 

A trial of a warrant case commenced ^ 

ter XXI must be continued and concluded ^ ^ 

procedure laid down in that chapter and the Magis¬ 
trate cannot in the midst of the trial, change h P • 
cedure and conclude it by the procedure prescribed 
for summons case in Chapter XX. Whether a case is 
tried as a summons case or as a warrant case the ac 

cused should be given an opportunity to produce i n 

(tefence under S. 244 or S. 256 as the case 
and his application to summon defence witnesse.^ 
should not be refused on the ground that the accuser, 
was directed by the Court to come with his witnesses. 

2 Pat. L. T. 482 : 63 I- C. 619 : 22 Cr. L. J. 683. 

_S. 2 tkG—Convieiion for an offence not referred 

to in the complaint is not proper. . 

The .section does not warrant the conviction in a 

summons case, of an accused for an offence, alleged to 
have been committed on a date to which no 
is made in the complaint or summons. {Nexobould 

ird slhrawardy.JJ.^ N. K. SaRKAR HOWRAH 
MUNICIPALITV. , 5,5^22Cr.L J.559 (Cal.). 

_S. ^An—Applicahility af—Case not instituted 

on complaint—Non-appearance of complainant—Effect 
of.^U P. Act {1/of S. .... *1,^ 

Under S. 47 of the U. P. Act, II of 1916 . it is the 
Magistrate who takes cognizance of the offence upon 
information received. So the case is not , 

ed upon a complaint within the meaning of the word 
' complaint " in Section 4 (>4) of the Code of Cr.mn 

nal Procedure, and S. 247. of the Code 

Procedure has no application. In spite of the non 
ADoearance of the complainant, the proceedings must 

S y.) 

• C. L... no ( 1 ): 83 1^^0^30 ay 

_Ss. 247 and 403 —Autrefoi<= acquit—Wc< 7 ///V/r 7 / 

under is a bar to further proceedings 

An acquittal under S. 247- (-''••.P- T 

to further proceedings equally tvith an acquittal a 

trial on the merits by virtue of S 403 . 

C.VV^N^3^ 34 M. 333. (1) : 

—S. 247 —Order under I cannot beset aside by 

the same Court. . . _ a 

Once an order under S. 247 acquitting the accused 

was passed' no application for the revival of the pro¬ 
ceedings can be entertained unless the order undei 
S. 247 is set aside by a superior Couit. An oider under 
S 247 can only be set aside by the High Court 
(C C. Chose and Cuming, //.) 

KOERJ- KAUKKAHARI. 

73 I, C. 940 : 24 Cr. L.SJ. 716 : A. I. R. 1924 Cal. 96. 

.S 2 ^'^—Court not taking up case at all—Ac- 


1 CR. P. CODE (V OF 1898). S. 247. 

' The right to an order of acquittal accrues to the 
accused upon two conditions, and is dependent, 6 rstly, 
on the absence of the complainant and secondly on 
the Court not adjourning the case. If a case is not 
♦aken up at all. it cannot be said that the second con¬ 
dition is fulfilled, for there is no knowing in what way 

Court’s discretion would have been exercised if it 
ad bee taken up. 1923 Cal. 7^5, Foil. ^Nexvbould 
and Mukeriee, JJO UaSH BkHARY .. CORPORA- 
i io\ OF Calcutta. 26 Cr. l. j. 1050 : 

87 I. C. 970 : A. I. R. 1926 Cal. 102. 

5 347 _ Complainant absent—Accused not ac- 


auitted automatically. 

S ^ 17 gives the Magistrate a discretion and the ab- 

sence’ of a complainant in a summons case 

cannot result in the acquittal of the accused without 

the Magistrate passing any order in exercise of that 

discretion. {Nexobould and Suhrawardyi, J J,) 

ShfrMUI L r*. CORPORATION OF CALCUTTA. 

SHF.RM JLL ^ ^ ^ ^2^ 

__Ss. 247 and Acquittal—Different char- 

CCS on same facts 'Trial bad. 

The accused was originally summoned on a charge 
under S. 426 , I. P- Code, but was acquitted under 
S 247 Cr P Code, on account of the absence of the 
complainant. The complainant applied to the District 
Magistrate who directed that the complaint should be 
revived and that the prosecution should proceed under 
S 379 I P- Code, instea I of under S. 426 ,1. P. Code. 
The accused was tried and convicted of an offence 
under S. 379. I A-r/rf. that the acquittaf by 

the Magistrate on the charge under o. 426 , I* r* Lode, 
was a bar to the petitioner being put on his trial again 
on the same facts which were relied on to support 
the charge under S. 379 . I. P. Code, and that the con- 
viction and trial under this latter section were without 
i-risdiction. (^N rMbotild ami Suhrawardy, J J.) FAMR 

Kamanik t-. Emperor. 37 C.L.J. 263 : 76 I. C. 283: 
1 RAMAN IK ^ ^ ^ J ^ 1923 Cal. 407. 


cused cannot be acquitted. 


_ Enquiry under Wcrkmati's Breach 

of Contract Act—Proceedings are not criminal—Section 

does not apply. . . ti. , . 

The Magistrate’s proceedings under the Workmans 

Breach of Contract Act up to the stage of the passage 
of an order by the Magistrate for repayment or per¬ 
formance are not criminal at all. 43 443 *• 33 E 22 , 

Kef. If the proceedings are not criminal proceedings, 
the procedure cannot be regulated by Chapter XX of 
the Cr. P. Code and an order for acquittal cannot be 
held to be one under Ch. XX of the Cr. P. Code but 
merely a dismissal of the complaint. Viewed in this 
light, there is nothing to prevent the Magistrate from 
rescinding that order if he sees cause to do so. 
iAyling and Odgers. //.) ^/MANNa r. GURU- 
NATHAM. 32 M. L. T. 347 (H. C.) : ^2 I. C. 881: 

46 Mad. 723 : (1923) M. W. H.402: 
18 li. W. Ill ; 24 Cr. I. J. 465 : 
A. I. R. 1923 Mad. 719 : 45 M. L. J. 36. 

_S. 247_ Trial as a warrasit case but charge 

with summons case offence—Eight to acquiitai under 

section does not defend upon procedure. 

S. 247 seems to be intended to lay down a general 
principle that a peR^on charged with a summons case 
offence is entitled in law to an acquilta if ^ne com¬ 
plainant is absent; and this right should not be denied 
to him simply because the Magistrate has a^opt^ a 
warrant case procedure in the trial of the ca . 
The general principle must be that the right of tbe 
accused to benefit under S. 247 of the Code of UiV, 
rainal Procedure does not depend on the procedure 
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CR. P. CODE CV OF 1898;. 9 . 247. 

trainHrl'tn lo ^‘Uopt and was cca.s- 

tiamed to adopt the complaint as laid, but on the 
natuie and class of the offence for which he h beine 

in cLurt^ failure to appear 

h tl'at the date of hearing was a 

holiday is not a sound excuse for complainant not 

ffrMand a legal treason for 

IYER S'. SUNDARAM PILLAI. 

17 L. W. 329 : 72 I.C. 885 : 24 Cr. L. J. 469 ; 
A. I. R. 1923 Mad. 439 ; 44 M. I. J. 119. 

77 aisiut on the d.iy of 

of ?„dgmo„t ~Aoq„itlal not Proper. 

\Vhere the complainant was present throu!»hout the , 
whole case but was absent only on the day of deliveiy 
of judgment, held the acquittal of accused under this 
section IS improper. 46 Cal. 8 C 7 , Foil. {hute,,. / C) 
Emperor ?». Jangusingh. 

19 N.LR 48 : 24 Cr. L. J. 206 ; 6 N. L. J. 68 : 
71 I C. 669 : A. I. R. 1923 Nag. 158 (1). 

~ r® 247— Cas,‘~Dismissal for 

fault—hresh complaint on same facts—/f Ucs. 

Where the complaint in a summons case i.s dismisse J i 
for default the order is one under S. Cr p Code 
and IS tantamount to an acquittal. Such 'an order 
does, not fall within the purview of S. 436 , Cr. P. Code 

{IVazir f/asan. A. /.C.) Bindra v. Mt. BhaG^ 
WANTA. 25 Cr. L. J. 359 : 77 I. C. 295 

A. I R. 1925 Oudh 44. 


J CP. P. CODE (V OF 1808). S. 250. 

I //ornson, JJ.) ANaxma ICMPEROR. 

, 5 Lah. 239 : 25 Cr. L. Z. 629 ; 81 I. C. 117 ■ 

A. r. E. 1924 laii. 695 

— S. 2^S-~lFit/i(fja7aal of cofnplaint against 
some ii.es not operate as an acgjtitial of the rest. 

The withdrawal of a complaint against one person 
does not amount to a withdra-.val of the complaint 
aga.mst others. ,, A. L. J. 374. Foil. 7 C. {x, 
i*. 1,0, (A anhaiya AaL / C ) Rnw ri 

SINOH f. MaKHDU.M KaMVAK. 

66 I. C. 33a : A. I. E. 1922 Oudh 145 (2). 

, 7®- 248—(;„////>/■,OT/.,v _ Mnasnate aeceNim 

become functus officio. aciepnng 

-A M.'igistrate who accepts a compromise in a com- 
ponndable ease thereby becomes f„,ici„s officio and 

O' er the matter. If 

let no pounded, the compromise absol- 

tes not only the accused pre.sent in Court but all the 

‘ • Emperor. 2 Pat. L. T. 584 : 63 I. C. 611 • 

22 Cr. 1. J. 675 : 1921 P H. C. C. 304. 

S. 250— MaiH'Chan^ts. 


f: under—HevisioH'-ImPro- 


L(1) The complaint must be/aAv and e'ther fri- 

volous or vexatious. 

Shi* Complainant must now be called upon to 
awaTded^.'’'® compensation should not be 

tn*'p« ^nn compensation has been increased 

to^Es. 100 except .n the case of 3rd class magis- 

of payment can be 


per dutch ins at inrisdictioHe 

ordinarily be interfer- J (.4) Imprisonment for default of navniPrit 

doernot aVnrr"High court but this rule awarded in the order of 

especially where the acquittal is the result ofinil rnigLme awird"in/'’“ 

Ki^N^dh rLlllsARAN ^0 componsat.on exceeding 

26 6 . 0^282 : A . I. E. 1924 Oudh 64. ' ao^day^f ® aPPealable cases is 


of complainant—Acquittal of 

- £l - _ O jm ^ «««« * 'I 


accused—Effect—Bar of fresh trial. 

An order of acquittal under S. 247 . Cr. P. Code, on 
account of the absence of the complainant is a final 
order which operates as a bar under S. 403 , Cr P 
Code. The presence or absence of the accused has no 

d f*t - -A- 


, S, 250— Cn.tr instituted on false repoet to 

ZtZ7 acguittcd-Compensation, if e„,s te 

■" “ 'cstituled on a report to the Police 
the Magistrate acquitted the accused and, being of 
opinion that the accusation was a false and frivofous 

nnp. imnto/^1 _ ivuiuub 


bearing on the qnesriom Kira "sarL"k ' ^nT^mVed' =* 

.. Empkkor. 4 4= 24 i rhoVcTu‘:et 'L si;' U H .‘O 

741. c. 719 ; 2 Pat. L. R. 10 (Cr ) : 


{ t ulc compjainant tn 

Should not pay compensation to the 
accused, and. the complainant not being able to show 

cause. Hirer-^far? K at-_ _ . “ . aTOVN 


—-Ss. 248 and 345 dVithdrawal 


- -ww 

Composition of offence—Several accused 
Sards some. 

bv^V^r^vvrr^^ recently amended 

by Act XVIII of 1923 , a composition of an offence 

with some of several accused has the effect of an 

acquittal as regards them, but does not affect the case 

as against the remaining accused. The complainant 

ch^ged five persons with an offence under S. 326 , I. 

subsequently put in a petition whereby he 

withdrew his complaint against one of the accused 

who had apologised and wished the case to proceed 

against the othei«. iVc/f/, that there was in effect a 

composition of the offence with one of the accused 

and that expression “withdrew the complaint” was 

loosely used, Le Rossignof J. {Harrison, J. 

There is nothing in S. 248 , Cr. P. Code. 

which involves a withdrawal of the whole complaint 

merely because the complaint is withdrawn against 

one of the accused, {fe Rossignof Abdnl Ra^f and 


^ . B. 1924 P.. 140 ; I 


' of complaint— j proceeding taken by 'the MagistratV’to 

being in continuation of the 

' ® 7 ^>”^^P*oceeding against the accused the procedure 

forTarse7rrnl‘’""^"'^^ comSbit 

vexatious accusations could be 

the Police. I^IRAJ SINGH BanSI. 

b. R 6 AH. 193 (Cr.) 23 A. I. j. 1954 


S. 250—Complaint of several offences some 

^ftirt J rial—Discharge m respect of all offence’^ 
Compensation, if can he awarded orrence^^ 

An order for compensation cannot be passed under 

been filed against an accused person for offences 
some of which are triable exclusively by the .Mac? 

trate and some by the Sessions CoOrt and the 
accused after trial is discharged in respect of ^ 1 ]J he 
offences. ^Sulaiman Harihar dOvt z*. M™ 

Ai.b L R. 6 All. 188 (Cr.) : 23 A. D. J. 1056. 
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CR. P- CODE (V OF 1898\ S. 250. 


CR. F. CODE (V OF 1898;. S. 280. 


_S 250-i 


“'t i/o'[;[he uyin, ^.agU.^a.e who if 
arrayed persons, can order compensation to be paid. 
The appellate court has no jurisclicUon to proceed 
under s. = 50 . aS All ha, and .,0 Cal .o 7 , F- B.. 

Foil. (Sulnnnan. '\AM I-AI^ 

46 A. 80 : 21 A. L. J. 834 : L. R. 4 A- 233 Cr. . 
9 0 . & A. L. R. 1056 : A. I. R. 1924 All 224. 


S. 250 


jYt.licc—Ordey for compensation-- 


S. ^37- {^Sanderson., C. J• and Chetzner, /.) SURESH 
CH ANDRA Gupta Abdul Jaqbar. 

29 C W N 127 : 85 I. C. 129 : 26 Cr. L. J- 449. 
W. n. A. I. R. 1926 Cal. 264. 

S. 2 b 0 —ffotice—Order to pay compensation 


_ W’xatious accusation. ^ 

^ '>co Gr P. Code, does not require tha. the 

Maeistoate should call upon the complainant to show 

cause Before directing him to pay compensation 

for having preferred a vexatious accusahon. 9 A. L. 

T, K. 4 A. 197 (Cf.) : 73 I. C, 943^: ^ J-I-/- 


without opportunity to shcnv reasons is illegal. 

The Magistrate ordered the complainant to pay 
compensation to the persons who had been discharged 
^^•ithout giving the complainant an opportunity to show 
cause why such an order may not be made against him. 
Held, the order is illegal as being P*"®; 

viso (a) to S. 250 of the Cr. P. Code. (^Ahdul Raoof, 
/.) AfuGHLA .. Mahomed. ^ ^ 


s. 250— for ordei—Compensation can- 

■ r i 4 Jt ^ 


S, 250_ Applicability -Section docs not apply 

a case wljere a 

dr^t ;^!:-:;hi:ct irwhSr 

to Acquire him to give security <« ^^P 

: 71 I. c. 693 : 


not, in general, be awarded before examining all the 

witnesses of the complainant, . , . 

Though compensation can be awarded m excep¬ 
tional cases before all the evidence for the coniplam- 
ant has been recorded, yet where there were witnesses 
present whom the complainant wished to produce held 
the Magistrate should have examined them before 
passing his order awarding compensation. 

/.) DEWA SINGH .. FMP^EROR^ Jah 


A_S. Applicability — Corporation— 


S. 250—Applicability — Proceedings under 

m ^ m 


c loy^Section does not apply- ^ i c 

S. 250 does not apply to an enquiry 
instituted at the instance of “ifu 

the accused are discharged. 1 j 624 

KHAN V. CHANDC PRASAD. 20 A. L. J. - 

67 I. C. 826 : 4 D. P L. R. (A.) 161 
23 Cr. L. J 474 : L. R. 3 A- 147 (Or.) 

A. I. R. 1922 All. 321 (2). 


itieludes a corporation. , . . 

The expression, “person” includes not only natural 

person but also a juristic person.S. 3 ^39) 111® 

General Clauses Act makes it perfectly clear that the 
word “person" includes “any company or association 
or body of individuals whether incorporated^ noL 
Z^hadi Lai, C. J.') MUNICIPAL COMMITTEE OF 

I.ahore .. rattan CHAND. ^ ^ J ^ 

A. I. R. 1923 Lah. 31 (1). 

__S. 250 —Frivolous or vexatious charge—No 


^S. 250 —Applicability—''The Magistrate by 


whom the case is heard"—Meaning of. 

The expression. “The Magistrate by whom the 
case is heard” in S. 230 of the Code means, the 
Magistrate by whom the case is decided, whether he 
has heard the evidence or not. /.) KAM 

DEBl GOVIND SaHAI. 

19 A. L J. 651 : 3 U. P. L R-(All ) 114 : 

61 I. C. 640 ; I. R. 2 A. (Cr.) 85 : 

22 Cr. L. J. 406. 


^ -Ss. 250 and 50^—Inhere one of two accused is 


■ >■ ' • og* 4^viu ttuviwi ^ 

discharged and the other is subsequently acquitted cind 
on the latter occasion the complatuant is ordered to 
show cause and pay compensation to both accused, prt\'e- 
dure is illegal under S. 25 o of the Code as omended- 
The defect is incurible under S. 537* Cr. I .Lode. 

Where there were two accused and one of them was 
discharged and the case against the other was ad_ 
lourned to a later date when he was acquitted and 
where the Magistrate required the complainant to 
show cause against an order for compensation being 
passed and ordered the complainant to pay compensa¬ 
tion to each of the accused; , J 

Held that the procedure followed was illegal under 
S 250 ’of the Cr. P. Code as now amended. When 
the order of discharge was made against one of the 
accused the case against him was at an end and in 
so far as payment of compensation to him was com 
cerned. the order to show cause under S. 250 should 
have been made along with the order of discharge. 
The defect was not one which was curable under 


evidence adduced—Case th rown out. . , 

Where a person lodged a complaint against othCR 
accusing them of cutting and carrying away his 
crops and obtained a warrant for their arrest, and 
put them to the inconvenience of 
Court and compelled them J, 

attendance and then, having LsI 

harassing them, informed the Court that the case 

mic^ht be filed as he did not wish to produce evidence. 

he'^can be properly ordered to pay compensation under 

S. 230 of the Criminal Procedure Code. {Afarttneau, 

/.') CHANAN SINGH EMPEROR. 

18 P.L.R J.922 (2) 1 64 It C. 369 : 93 Cr. L. J. 1. 

S 2 b0—Time for order—Order of compenstr 


tio>t not an integral part of the order cf acquittal >s 

"’’vviier/the Magistrate after signing the order of 
acquittal passes a subsequent order to pay compensa¬ 
tion to the accused, the latter order is without juris 
diction as after signing the order of acquittal the 
Magistrate becomes functus offieto. The order of com¬ 
pensation must he an integral part of the “^d" M 
Lquittal. {Harrison. J.) KaRRAM BAKSH J MBBAW 

MAD Said. 62 I. C. 415: 22 Cr. L. J. 527 (lah.). 

s 250 —Comtensation for frivolous accusa 
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tion—Reasons must be recorded—Reasons are meant for 
higher tribunal to test justificaiton of order. 

The recording of the reasons, for ordering compen¬ 
sation to be paid, is almost a condition precedent to 

the proper exercise of the power under the secUon. 
The recording of the reasons is in addiUon to the find¬ 
ing - of the Magistrate that the accusation w^ either 
frivolous or vexatious and why in his opinion « was a 
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CB. P. CODE (V OF 1898), S. 250. 

fit case m which an order for compensation should he 
made The policy of the legislature in requiring that 
m such a case the reasons should be recorded in writ¬ 
ing is obviously to afford an opportunity to an appel¬ 
late or levising tribunal to consider the sufficiency of 
the reasons so recorded. {Sri^uvasa Ao'am'ar /) 

Thadiappan r/. Vleraferumal. 

W. 646 : 90 I. C. 157 : 
26 Cr. L. J. 1501 ; A. I. R. 1925 Mad. 1139. 

- — S. 2^0^Compiahiant-~OrJcr toy comp.nsa- 

tion--Information siven toziUagc maPistraU-lJabi^ 
hty of informant for false information. 

^ -1 to a village munsif of a 

bailable offence knowing that the latter must in the 

ordina.y course of his duty report the substance of the I 
complaint to the Police gives information to the police 

person to the ' 

Police station. Consequently the informant is liable 

to pay compensation under S. geo of the Cr v 
Code, 39 M. 1006 ; 5 L. \V. 290 : 4 L. ^V. 7 ? • 2 ? \l‘ ^ 
667 : 32 M. L. J. 138 , Kef. {l^enltatasnbda I^ao. J.)\ 
KaliyaperuiMal Naidu V, Bavaji Sahib 

18 L.W. 32 : (1923) M. W. N. 421 : 
73 I. C. 941 ; 24 Cr. L. J. 717 : 
A. I. R. 1924 Mad. 91 r 45 M. L. J. 255. 
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250—C<r;c’ instituted on information to 
t I / olicc — Compensation can be awarded. 

Compensation can also be awarded in a case insti- 
; I tuted upon information given to a Police Officer. 

ylhilal, J.C.) HaI'12 KHaN V. KMPEROR. 

' 26 Cr. L.^J. 527 ; 85 I.C. 387 : A.I.R. 1925 Oudh 658. 

, 77®- Order directing compensation passed 

, t omptainant does not escape civil or criminal liability. 
A complainant does in no way escape a Jiabilitv for 
prosecution under S. 211 , I. P. C, by reason of the 
, ordei passed by the Magistrate under S. 230 . directing 

’ compensation to the accused. {DalaL /. 

c.) Hai'Iz Khan v. Emperor. 

26 Cr. L. J. 527: 85 I. C. 387 : 

*_ A. I. R. 1926 Oudh 568. 

. 77~~'^’ to consider 

iomplainant's objection, effect of. 

Order of Magistrate dismissing and ordering the 
coinplamant to pay a fine under S. 250 of the Cr P 
. Code without recording and considering the object 
I Hons which he may have, is illegal. {Lindsay. /. C) 
E.mperor V. Chunni. 24 0 C 261 "^ 


/ ■ u o*“'^'^xatioHS charges~~Case 

triaLe by Sessions Court—Magistrate trying accused 

for lesser offence can award compensation. 

Conviction for less serious offence would not be 
illegal merely because the offence committed really 

K- was not one 

which the Magistrate was competent to try. As the 

Magistrate was not proceeding illegally in trying the 
accused for the lesser offence, he was not acting il¬ 
legally in awarding compensation when he found the 
accusation to be frivolous or ve.xatious. {Ayiing. O. 

C. y. and Knshnaswami Rao. J.) MaHAGANaM 
Venkatrayar z/. KODI VENKATRAYAR 

45 Mad. 29 ; 30 M. L. T. (H. C.) 75 • *66 I C 79 . 
23 Cr. I.J. 232 : 14 L. W. 247 : (1921) M.W.N. 613 : 

A. I. R. 1922 Mad. 223 : 41 M. L. J. 398. 

- -S. 250— Appeal—Notice of hearing. 

In an appeal from an order under S. 250 , notice of 
the hearing need not be given to the accused but such 
notice should be given to the Magistrate of the district 
unless the very officer is to hear the appeal. {Napier. \ 

/•) Krishna Kone v. Narayana Dass. I 

13 L. W. 689 : (1921) M. W. N. 387 : 62 I. C. 823 • 

22 Cr. X. J. 583 ; 41 M. L. J. 172. - 

—;S. Notice—Order without is illegal. 

It IS illegal to make an order under S. 250 of tlie • 
Code, without notice to the complainant and before i 
concluding the examination of all his witnesses. 
{Sadasiva Aiyer and Napiery /y.') AppaLA Nara- 
SAYYA; In re. 44 Mad. 51 : 12 L. W. 888 • 

^ (1920) M. W. N. 785 ; 

59 I. C. 913 : 22 Cr, L. J. 161 : 39 M. L. J. 484. 

—S. 250— For ordering compensatian to the ac¬ 
cused the charge must he false and cither frivolous or 
vexatious. 

Two elements, one of falsity and the other of either ' 
frivolousness or vexatiousness are essentially necessary * 
to base an order foi compensation to the accused. .-V ' 

ve.xatious” charge may be partly true and the idea » 
conveyed by the word is that the object of the person ^ 
rnaking the accusation should be primarily to harass 
the persons accused. {Ninkhcde. A./. C.) Bhau - 
t'. SVED CHAND. 26 Cr. L. J. 1033 r 

' 87 I. C. 921 : A. I R. 1926 Nag. 31 (2). 


: 250 and '^^'l—Notice—Proviso—Manda' 

j tory—Juagment of Appellate Court. 

^ The direction in the proviso of S. 250 is mandatory, 
^ I non-compliance whereof vitiates the order of the 
2 -! Magistrate directing compensation to be paid by the 
complainant. Appellate Court is bound to record a 
2 , proper judgment setting forth the points of determina- 
^ lion, the objections of ihe appellant, its decision 
. ^ thereon, and the reasons for its decision. {Jwala 
' DEU N\ARAIN MaHTO Z'. ChHATTO 

J ! 3 Pat L. T. 203 : 23 Cr. X. J. 261 • 

1 66 I. C. 325 : A. I. R. 1922 Pat. 167. 

• i T”"®* ^'^^-'Compensation—Failure of Court to 
. , examine witnesses of complainant—Order for compeif 
\ sat/on invalid against conviction under S. 2 ?o. Cri- 
1 mtnal Procedure Code. 

: “'“'u'' ‘:an only 

I be awarded after the complainant has had an op. 

I portunity of producing all his evidence including those 

witnesses whose names are not contained in the list 

but are brought to Court without summons. {May 

Oung, y.) sya Kaw V. Kmi’eror. 

O.; n T . ® 26 : 82 I. c. 288 : 

; 25 Cr. I. J. 1280 : A. I. R. 1924 Rang. 293. 

j S. 2b0—Applicability—Case triable by Sessions 

' Judge. 

\ Where a case ordinarily triable only by a Court of 
■ fi tried by Magistrate empowered under S. 30 , 

’ !' Magistrate is not competent to award compensa- 

; tion. Ma E. dok Vy Maungpo Than. 

' ^ oo^’ ^ J- 28 : 66 I. c. 513 ; 11 X. B. R, 161 ; 

23 Cr. L. J, 289 : A. I. R. 1923 Rang. 15 (i)* 

Compensatian —When to be given— 

complaint is frivolous or vexa- 
tious does not necessarily mean that it m- st be false. 

fale^^nH^ r awarded only if the complaint is 

false and also frivolous or vexatious. 

b. 230 ( 3 ) does not limit the right of appeal to 

cases when the compensation awarded to each accused 

total amount directed to 

c Ks. so a 

C) AsIan- 

MAL ChaTUMaL V. DilBaR. 89 I. C, 159 : 

26 Cr. X. J. 1296 . 

• S. 250—Offence triable by ScssicnsCourt— 
Magistrate can pass an order under the section 

In filing a complaint under the section, the complain. 
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aui n.usl be deenicd U> make an accusation wlucb in¬ 
clude* not only the offenc** spcciftcally referred to 
but also any oftence wlikh the facts disclosed in the 
.omplaint considered in the light of such enquiry as 
the Magistrate considers necessary, disclose. If the 
Magistrate tries an accused with an offence triaole 
by Sessions Court this only does not oust the jurisdic¬ 
tion of the Magistrate to pass an order under the 
sec tion. (A'c//^/cv/j' J. C. Aston, A. J- (-') 

HfMPAS r. AHMED KHAN THROUGH EMPEROK. 

26 Or. L. J. 2 66 : 84 I. C. 329 (2) : 

16 S. L. R. 20i. 

__S. 2b0—Ci>mpi.ihiaiil—false information to 


CR. P. CODE (V OF 1898), R 2^^ 


less on the principle audi alteram partem the accused 
should have notice of the appeal in order that they 
should have an opportunity of supporting the order 
nasse<l in their favour. 29 Mad. 187 , Foil.; 38 Mad. 
001 , Foil. (^Campbell, /.) RaM CHAND v. JESA 
Ram 26 Cr. L. J. 209 (2) : 76 I. C. 641 (2) : 

A. I. R. 1924 Lah. 675 (2). 

_S. 250 (3) • Compensation payable to several 

aecnsed —30 days' imprisonment can be imposed in res- 


folice^ I 

Where S pointed out two persons to the lolice, as 

those who had a^>aulted him, and the Police in the 
first information report described S as the complai¬ 
nant and arrested the two persons and sent them up 
for trial and the Migistrate discharged them finding 
the complaint to be faljse and malicious and ordered 
S to pay compensation!, Z/tA/. that S was llie com¬ 
plainant as It was he who pointed out the men, am 
that the finding that the complaint was false anU 
vexatious was tantamount to finding it to be vexatious 
and that the order for compensation 

{Kineaid,J. C, and De 


' peet of each. , o / \ t 

The term of thirty days specified in S. 250 U) ot 

the Criminal Procedure Code can be imposed in res¬ 
pect of each of several accused in whose favour pay¬ 
ment of compensation has been ordered. (Carr, J. 
Emperor t/. Mukha Gyi. 3 Rang. 93 : 

4 Bur. L. J. 9 : 86 I. C. 469 : 26 Cr. L. J. 821 : 

A. I. R. 1925 Rang. 202. 

S. 250 (3)— Imprisonment in default cannot 


be postponed till end of term of Civil detention. 

The Magistrate has no power to order that the sen¬ 
tence of imprisonment in default ‘ihall take effect 
after a term of civil detention. y*) tM* 

VEKORV. Ma Kha GYI 3 * 

4 Bur L J « • «R T r. 4fi9 • 26 Cr. L. J. 821 : 

A. I. R. 1925 Rang. 202. 

Ss. 251 to 259 Chap. XTil—Contravention of 


_ _S 2l^W-ApplieabilitY. . 

In cases of offences triable by a (-ourt of Sessions 
ordcM l,v a Magisya.c .o 

under S. 250 . is illeRal. Ak 66 I C 671 

\ \t ^!’NjriFR 20 A. I*- 433 . ob v. oix . 

'23 Cr.'L. J. 319 : A. I. K. 1922 All. 188 (1). 

S. 250 (1)—('WtV- for eompensotton 


^-Frivolous complaint—Opportunity to shoiu canst. 

Pefore an order for payment of coinpen.sation under 
S -'^o, Cr. P.Code, is made on the ground of tne com¬ 
plaint being frivolous or vexatious, the complaina_nt 

must be given an opportunity of sho.ving cause \Mi> 
such order should not be passed. ^Sha/i. 
■an<iCru,np,J.) MAHADEV 

RARE, /K^r. I.C. 414:23Cr. L. J. 574: 

A. I. R. 1922 Bom. 409. 


provisions vitiates proceeding. 

Where the tiial in a warrant case has actually be- 
gun'lind the statement of the complainant and some 
of the witnesses recoided, it is illegal to split the off¬ 
ence into two component parts and to try it as a 
summons case Where in a warrant case the Magis¬ 
trate records the accused’s statement immediately 
after tilt examination of th i complainant and before 
he is cross-examined ; held, that such a procedure 
was in contravention of Chap XXI of the Code and 
eiuirelv vitiates the proceedings. l^Gokul Prasad., J.) 

Ganga Saran r' Emperor. 69 I. C 850: 

19 A. L. J. 6 : 22 Cr. L J. 146. 

-S. 252— Change. 


[When complaint is by a Court the complainant 

need not be heard.] . 

_S. 252_ Non-examination ot complattiaiU is 


S. 250 ( 3) -.'Ippcal lies 'lohen compensation ex¬ 


ceeds Rs. 50 'ii'huhcr payable to one or more accused. 

Whenever a complainant or informant has been 
ordered uiuler sub-S. (2) to pay compensation exceed¬ 
ing fifty rupees the right of appeal IS given, whether 
compensation has been awarded only to one accused 
or has to be distributed amongst a number of accused 
in sums not exceeding fifty rupees. In other words in 
a case where the total compensation awarded is over 
fifty rupees, the complainant is entitled to appeal. 
(A/acleod, C. /. and Crump, /.) 

PASCOE DE.MEbLO. 26 \ If • 

49 Bom. 440 : 26 Cr. L. J. 480: 85 I. C. 160 : 

A. I. R. 1925 Bom. 129 (1). 

S. 250 Appeal—When lies. 


It is the total amount of compensation directed to 
be paid by a complainant which must form the basis 
of the decision whether an appeal lies or not. {.Idami 
and Maepherson, //.) SOBHIT MALLAH ; • 

PliROR. 90 I- 0. 160 : 26 Cr. L. J, 1504. 

_Ls. 250 (3 )—(V‘ appeal under, should 

be given to accused though no express provision exists 

—Cr.P. Codecs. 

Where an appeal is jireferred against an ouler 
directiiif'pavmenl of compensation to .accused, f/eld, 
that although there is no e.xpress provision neveilhe- 


not irregular. . 

Trial without the examination of the complainant 
on oath is not irregular. {Oldfield and Arishnan, 

//) umwyathantagath Puthen Veetil. 
fnre. 15 I. W. 311 : (1922) M. W. N. 71 : 

30 M. L. T. (H. C.) 125 : 65 I. C. 869 ; 
23 Cr L .T. 20.4 • A. I. R. 1922 Mad, 126 : 

42 U, L. J. 108. 

__ ^, 2 b 2 { 2 )—Non~proi{uction of essential pro- 

secution evidence—Magistrate ought to call—Failure 
of the prosecution to proiiuee a necessary udtness ts not 

a good ground for acquittal. 

The duty of seeing that all the evidence es-senUal 
to the prosecution case is before the Court, is thrown 
by Cr. P. Code upon the Magistrate himself. It is not 
open to a Magistrate to sennit the accused on the 
ground that the piosecution has failed to produce a 
necessary witne>s. {li'^a.jir fdasasi and Simpson% A, J* 

o.) Emperor Maikur Lal. 120 . L. J.6S2: 
20 W. N. 584 : 88 I. C. 1042 • 26 Cr. I*. J. 1268 : 

A. I R 1985 Oudh 667. 

—S. 2 oZ—Complainant absent but represented 


by a pleader— Discharge order not proper. 

The petitioner instituted on the i^th Septembert 
1920 a complaint against the opposite party under S. 
;o 9 , I.P.C.; process was issued and the trial began on 
die 22 nd January 1921 . On the 21 th Fcbruaiy 1921 a 
j charge was framed under S. 409 I. P. C. The op* 
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posite party applied to the High Court on the 2 Uh 

Febmap- lyni for an the criminal trial 

should be stayed for a period of two nionths pending 

thedeternwnation of aCiviUuit in which the que. 
tion of the shares referred to in the complaint in the 
Criminal Court was involved. The Court made an 
order to that effect on the 20th April 1921. On the 
expiration of the said two months the criminil rase 
was proceeded with on the Sth March, 1922 on whici. 
date an adjournment was granted by the Magistrate 
who had succeeded the previous Magistrate till the 
20 th March 1922 . for moving the High Court fora 

farther stay of the criminal case pending the determi¬ 
nation of the said Civil suit. On the 2 oih March 19 ’'’ 
a i-ule for a further stay of the criminal case was issuTd 
by tins Court. Meanwhile it appears that the petitioner 

had been summoned to appear as witness in a cause 

on the Original Side of this Court on 20 th March 1922 
and he could not be pei-sonally present in the Court 

of the Magistrate on the 20th March 1922 though he 

was represented by his pleader. An application for 
adjournment was made on behalf of the petitioner be¬ 
fore the Magistrate but this was refused and the ac¬ 
cused was thereupon discharged by the Magistrate 
under S. 253 , Cr. P. C., on the same date. He'd, that 
the order passed on the 20 th March 1922 , cannot be 
regarded as an order of acquittal and it should be set 
aside. (C. C. Ghose and Cuming, /y.) HrishikeSH 

Sen t-. par^sji Nath. a. i. r. 1923 Cal. 403 (2). 

---8.253— In refusing to eommit to Sessions, 

the Magistrate must be satisfied of the untenability of 
the charge. 

Where the Magistrate who held the enquiry for 
committing a person to Sc'sions, under the orders of 
the Superior Court, after recording the prosecution 
evidence, discharged the person and where such pei-son 
had originally formed one of those against whom the 
report in connection with the offence had been made 
and where he was subsequently dropped out of the 

proceedings by the senior investigating officer, 
Held that tlie Magistrate had not acted properly in 
refusing in spite of the Superior Court s order to com¬ 
mit the accused to Sessions and that it was a case in 
which the Court empowered to try the offence charged 
against the accused should give a definite pronounce¬ 
ment. There is no necessity compelling a Magistrate 
to convict an accused to vSessions notwithstanding that 
he may consider conviction to be impossible. But the 
Magistrate must be saiisned fully that the prosecution 
will fail in the Sessions Court. The law will not be 
satisfied if the Magistrate merely doubts portions of 
the prosecution evidence. The discretion vested in the 
Magistrate to discharge an accused charged with an 
offence triable only by Court of Sessions must be exer¬ 
cised properly and very carefully. {Pullan, A. J. Cl) 

Chheda Khan Emperor. ’ 11 0 . 1 . J. 664 : 

25 Cr. L. J. 1189 : 82 I. C, 53. 

- —Sa. 253 and 437— Discharge — Order direct¬ 

ing committal—When to be made. 

A magistrate discharged the accused under S. 253 . 

Cr. P. Code, bnt the Sessions Judge directed com¬ 
mittal. If eld, before coming to such a conclusion the 
Sessions Judge must consider whether it was open to 
the magistrate to come to the conclusion to which he 
did on the material before him. That a different 
view could be taken on the evidence would not 
justify the Sessions Judge to direct a committal, unless 
he comes to the conclusion that the finding of the 
magistrate is not only wrong but pervei-se. {^Das, J) 
RITBHANJ.AN RaI V . EMPEROR. 26 Cr. L. J. 886 : 

86 I. C. 822:6 Pat. L, T. 570 : 

A. I R. 1925 Pat. 599. 
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A. I. R. 1925 Ovdh 167. 
—Ss. 253, 494 and 145— Discharge—Fresh 

■omflaint —.ITri' materials necessary—Disputes re¬ 
garding succession to large estates—Sucre ss ion (Pro¬ 
perty Protection) Act {XIX of 1 S 41 .) 

An accused person cannot summarily be tried in 
several courts on the same facts, although the com¬ 
plainants in the several cases may be different. An 
order of discharge under section 494 (a) or under sec- 
tion 233 in a warrant case does not necessarily prevent 
the Magistrate from taking cognizance of a complaint 
on the same facts, but an order of discharge cannot 
be set a^icle and prosecution started afresh unless 
there are new materials before the Magistrate which 
were not before him formerly. The Succession (Pro¬ 
perty Protection) Act has a larger scope than S. 145, 
Cr. P. Code, and affords a more appropriate remedy 
in cases involving disputes regarding succession to 
large estates involving breaches of the peace. 
(J'oala Prasad, J.) BiSO RaM v. EmPEROR. 

23 Cr. I- J^236 : 66 I. C. 76 : A. I. R. 1922 Pat. 372. 

S. 2 bZ—Limitation—Six months' Period does 
not apply to original possessor. 

Period of limitation of six months applies only to 
the person other than the original possessor. (Kennedy, 

/. C.) Emperor. A. i. r. 1925 Sind 316. 

" —3. 253 (2)— Discharge prior to date fixed for 

hearing—Propriety of. 

Under S. 253 ( 2 ) a Magistrate has ample jurisdic¬ 
tion to make an order of discharge even before the 
date fi.xed for hearing if upon the materials then 
before him he is satisfied the offence could not have 
been committed. (Kulioant Sahay, /.) WaTSON 

J'. Metcalfe. 8 i l. c. 184: 25 Cr. L. J. 696 : 

A. I. R. 1925 Pat. 154. 

--S. 254— Petty case — Commitment to Sessions 

not right. 

A petty case of robbery ought not to be committed 
to the Sessions simply because the Magistrate was a 
witness to the identification proceedings. The proper 
course is for the District Magistrate to send the case 
to another Magistrate for trial. (Ryves, J.) Emperor 
J'. Ram JaTan. 21 A. L. J. 420 : 

I.^R.4 A. 215 (Cr.) : A. I. R. 1924 All. 185. 

•-—S. 254 — Warrant case—Charge framed 

Defence evidence unsatisfactory—Judgment need not 
necessarily be one of conidction. 

Although in a warrant Case a Magistrate has in the 
first instance thought fit to frame a charge against an 
accused person, it is not incumbent on him to convict 
the accused merely because the latter has failed to 
adduce satisfactory rebutting evidence. It is his duty 
when he proceeds to judgment to carefully consider 
all the evidence adduced in the case and the proba¬ 
bilities and surrounding circumstances and if at the 
time of giving judgment, he comes to the conclusion 
that the guilt of the accused has not been satisfactori¬ 
ly established, he is bound to acquit him although he 
may have framed a charge against’him in the first 
instance. (Wadegaonkar, A. J. C.) DamodaR z/. 
JuJhausingh. 26 Cr. L. J. 1348 : 

A. 1. R. 1926 Nag. 115. 

-Ss. 255 and 2o6 —Procedure after framing of 




chart. 

If after the charge is framed the accused pleads 
guilty, the Magistrate can take further evidence either 
of his own motion or at the suggestion of the Crown. 
(Woodroffe and Buckland, J J .) EMPEROR V. RaSH 
BehaRI Ghose. 25 C W. N. 212 : 62 I. C. 590 : 

22 Cr. L. J. 574. 
Ss. 255, 256 and 257—Alteration or addition 


of charges do not necessarily letjuire new trial, unless 
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.iccu>e(l is prejudiced thereby, (/rej/cz Prasad and 
■td.nni, / /.) SHAMLAI. K ALWA K <*. EM PEKOK. 

3 P. L. T. 91 : 1 P. 54 : 65 I. C. 610 : 

23 Cr. L. J. 146 • A. I. R. 1922 Pat. 393. 

_S. 256—Changes. 

Where after charge the accused does not plead, 
the case is to be adjourned to another date for the 
accused to state if he wishes to cross-examine the 
piosecut.on-w.tnesses unless for reasons to be 
recorded the Mag.strate thinks [otherwisej. 

..S. 2j6— Declaration of accused that he had 

VO xoitnesses for defence—Cross-examination of prose' 
oution witnesses—Pisshi of accused to produce defence 

thereattet . .... • r 

The accu>td dc.laied that ne had no witnesses for 

the defence and the cross-examination of the prose¬ 
cution witnesses took place under the direction of the 
Court l/cld that the accused could not claim any 
.-icht to produce his defence after cross-examination 

Ln'der S.‘.S 6 , Cr. P. Code. ^ V 

HUS..MN r.. ^ L. R. 

_ _S. 256— Ofdigation under S. 2 ^(> is different 

; rotn that under S- 3 -I-. . i . 

There can be no diiference in the meaning between 

the words “ called upon to enter upon his defence ’ 
in S '’cb and' ' called on for his defence in b. 34 -t 
fm 2 \cal. 727 , Appr.) The obligation imposed by 
S. 2 c 6 on the Magistrate to ask the accused whether 
he wishes to cross-examine the prosecution witness is 
quite distinct from the obligation imposed by b. 342 
to question the accused generally for the purpose men- 

lioned therein. (A/ach-od, C.J. 

emperor t ' NATHU KASTURCHAND MaRWADI. 

2Vb. L. R. 105 : 86 I.C. 66 : 26 Cr. L. J. 690 : 
' A. I. R. 1925 Bom 170. 

•S. 256— Magistrate inf ringing section without 
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Ss. 266 and 267—.S'. 256 refers to eases where 


giving reason—Accused preiudiccd—Re-trial mttst be 

ordered. , , , , . 

Though b. 537 of the Code could in no circumstan¬ 
ces be applied to a case where a Magistrate has in¬ 
fringed the provisions of S. 256 yet the accused must 
be held to have been prejudiced if the Magistrate, 
without assigning any reason for departing from the 
normal procedure has not allowed him the privilege to 
which he was entitled under S. 256 . ^Campbell, J.) 

PHUMAN Singh y. Crown, 7 L. L, J. U4 : 

68 I. C. 518 : 26 Cr. L. J. 1158 : 26 Puny L R. 460 : 

A 4 !• R* 1925 339* 

..S. Provisions are imperative. 

The provisions of S. 25 C are imperative and the 
accused has a right to be given an opportunity of 
further cross-examining the prosecution witnesses, if 
he so desires, ii P.K. 1914 (Cr.) Foil. 26 I.C. 309 ,Not 
Foil. {Abdul Qadir. /.) MAHAN SlNGH EM 
PEROK 9 P. W. E. Cr. 1923 : 72 I. C. 371 : 

24 Cr. L. J. 371 : A. I. R. 1924 Lah. 215. 
_Ss. 256, 342 and bZI—lVarrant case—Pecall- 

utg prosecution witnesses for cross examination Omis¬ 
sion to examine accused—Effect of . 

Where the prosecution witnesses iiavc been recalled 
for further cross-examination in a warrant case undei 
8 . 256 , Cr. V, Code, the omission of the Court to 
examine the accused thereafter is a serious irregula¬ 
rity or illegality vitiating the trial. If the accused is 
entitled to an opportunity of stating his case to the 
court, the failure to allow Iiim to do so vitiates the 
trial. 41 C. 743; 63 I. C. 825 , Kef. {Oldfield and 
Ramesam^JJ.) MaRHHAMUTHU VaNIAN. lure. 
71 I. C 252 : 16 L. W.420 : (1922) M. W. N. 601 : 

46 Mad. 820 : 24 Cr. L. J. 124 ; 
A. I. R 1922 Mad. 512 : 43 M. L. J. 402. 


charge is framed before alt Prosecution Witnessse are 
examined in chief and S. 257 refers to cases where pro¬ 
secution closes cases after examining all its witnesses. 

The scope of S. 256 is with reference to cases in 
which the charge is framed before all the witnesses 
for the prosecution have been examined in chief and 
the scope of S. 257 refers to a stage when the prose¬ 
cution closes its case after examining all its witnesses 
(Ilallifax, A. /. C.) GANG.ADHyiR cz. BANGI SaO. 

25 Cr. L. J. 1152 : 811, C. 976 : 

A. I. R. 1925 Nag. 147. 
_Ss. 256 and 644— Accused — Right to cross- 

examine witnesses—Batta for witnesses—Eiability to 
pay. 

Where an accused seeks to exercise the right of 
cross-examination conferred by S. 256 , Criminal Pro¬ 
cedure Code, he cannot be legally required to deposit 
the expenses. The question who should pay whether 
the Government or the complainant is one to be decided 
by the Magistrate. S. 544 of the Code of Criminal 
Procedure is subject to rules made by the Local Gov¬ 
ernment. The rules in force in the Central Provinces 
will be found in the Judicial Commissioner’s Circular, 
No. I— 37 . If the complaint is a private one brought 
for using false trade-mark and the prosecution is not 
one carried on by, or under the orders or with the 
sanction of the Government and is bailable, the only 
provision under which the Government could be made 
to pay the expenses is if it appears to the presiding 
officer that the prosecution is directly in the interests 
of public justice, a point which is one obviously for 
the Magistrate to decide. But in no case can the 
accused be compelled to pay the expenses of the wit¬ 
nesses for the prosecution whom he wishes to cross- 
examine under S. 256 , Criminal Procedure Code. 
Under that section the right of the accused to cross- 
examine is absolute. {Baker, O. J. C.) RaDHA- 
KISAN : . KAMKRISHNA. 7 N. L. J. 57: 

25 Cr, L. J. 912: 81 I. C. 448 : 
A. I. R. 1924 Nag. 114. 


-S. 256 {2)—'Remaining witnesses" who 


may not be present when application is made for their 
examination—But applicant cannot insist on an ad* 
iourf'.ment for their e.xamination. 

A Magistrate held an enquiry and committed the 
accused to the Sessions on a charge of bigamy. 
Owing to the amendment of the Cr. P. C.ode, the 
offence of bigamy ceased to be exclusively triable by 
the Court of Sessions and the case was sent back to 
the Trying Magistrate for disposal. The prosecution 
witnesses, who had been exaniined and cross-examined 
were then re-called and cross examined again. The 
complainant then asked that the evidence of seven 
prosecution witnesses might be taken. The witnesses 
were not present, but some of the witnesses had, as a 
matter of fact, been summoned but had not attended. 
With regard to others an application for witness sum¬ 
monses had ben granted. Held, that the witnesses 
were remaining w itnesses. But the complainant had 
no right to insist on the examination of witnesses for 
whose evidence a postponement would have been 
necessary. {Kennedy, J.C> and Aston, A. y. C.) 
ALi sher f. MIR Mahomed. 

A. I. B. 1925 Sind 315. 

-S. 257— ll'itnesses for defence—Duty of Court 

to enforee attendance. 

It is the business of the Court to enforce the atten* 
dance of witnesses cited by an accused and a convic¬ 
tion without doing so is not proper. {^Lindsay, /.) 
BISSAV :. EmpFROR. 19 A. L. J. 946 *. 

65 1. C. 556 : 23 Cr. L. J. 124, 
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257 —liviJcuct luiilm c ir recot d r>:aio>is 
for not r€*S2iminoninz a prosecution loitfics;: lohen so rc- ’ 
quested is iliegal. ( 

Ths accused, 0 \en after he has eiueied upon his ! 
defence, is entitled to have the prosecution witnesses ; 
summoned for cross-examination, unless the Magistrate ! 
considers that such application should be refused on ' 
the ground that it was made for the purpose of vexa- ! 
tion or delay or for defeating the ends of justice. If j 
the Magistrate does so consider, the section is impera- ! 
live that such ground shall be recorded by him in : 
writing. A failure to comply with this provision of 
law is an illegality which vitiates the trial. (^Newbould \ 
and B. B, G/iose, //.) ManOMOH.aN DaSTIDAR z\ ' 

Bankim Behari Chowdhury. • 

51 Cal. 1044 : 84 I. C. 864 : I 
26 Cr. L. J. 384 ^ A. I. R. 1926 Cal. 411 (1). 

- - -— S. 2o7— Conviction after refusal to summoti \ 


two material zuiinessis ifi contravention of S. 257 was 
set aside. 

Where the accused was prejudiced by the Magis¬ 
trate’s refusal to summon two material witnesses 
without recording grounds for such refusal, in contra¬ 
vention of S. 257 of Cr. F, Code, the High Court j 
set aside the conviction and directed rehearing of the 
case. (C. C. Ghosh and Baition-, J y.) ABDUL 
jABBAR V. Emperor. 26 cr. L. J. 310 : 

76 I. C. 1030 : A. I. R. 1925 Cal. 80. 

——-S. 257— If witnesses is reported ill. Court 

must issue fresh summons and grant adiournment. | 

Where the accused informed the Court that the j 
witness summoned by him was ill and asked for a 
postponement in order to enable him to produce the 
witness. 

Held : the application should not have been refused 
on the ground that the petitioner had not produced a 
medical certificate to show that the witness was actu¬ 
ally ill. i^A^ewbould and Suhrawardy, J J.') MIHIR 

Lal V, Emperor. 24 Cr. L. J. 370 : 

72 I. C. 370 : A. I. R. 1924 Cal. 634. 

S. 257— Further processes not asked for, nor 
witnesses given up—Opportunity to examine witnesses 
given in rtvision by High Court, 

Where accused or his mukhtear did not apply for 
further process but did not expressly give up witnesses 
nor argued the case, the High Court in revision order¬ 
ed further opportunity to be given. (Buck/and and 
Cuming, //,) PONTHIRAM JOAB v. EMPEROR. 

38 C. L, J. 285 : 76 I. C. 966 : 

25 Cr. L. J. 293 : A. I. R. 1924 Cal. 196. 

' -S. 257— Witness for defence — Summons, issue 

of—Absence — Court's duty. 

Having once issued the summons under S. 257 , 
Criminal Procedure Code the Magistrate is not en¬ 
titled to dispense with the evidence of the witness 
who does not attend on the ground that at the most 
she w’ould support accused in his statement. {^Leslie 
Jones, J,') SOHARA v. EmPEROR. 

5 P. L.R. 1922 : 62 I. C. 325 : 

22 Cr. L. J. 501 : A. I. R. 1922 Lah. 143. 

-Ss. 257 and 537— Witnesses of defence — 

Magistrate's refusal to summon—Witnesses not served 
or not in attendance — Magistrate's refusal to rc'sum 
nton — Illegality' 

S. 257 leaves the Magistrate no discretion to refuse 
to issue process to compel the attendance of any wit¬ 
ness, unless he considers that the application should 
be refused on the ground that it is made for the pur¬ 
pose of vexation or delay or for defeating the ends of 
justice. Where several witnesses from among those 
summoned are not present on the day of hearing, if 
the Magistrate refuses to re-summon on the ground 
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that tne request is for delaying the case and that their 
evidence is superriuous, that is a mistaken view of law 
and the Magistrate has no right to refuse to resum¬ 
mon .\ refusal to summon witnesses for the accused 
in such circumstances amounts to an illegality not 
curable by S. 537 . {Abdul Qadir, J.) MD. DIN v. 

Emperor. 6 P. L. R. 1922 : 62 I C. 321: 

22 Cr. L. J. 497 : A. I. R. 1922 Lah. 71. 

■' ——S. 257— Scope of. 

Section 237 is n-ither imperative nor exhaustive. 
{Odgers and Wallace. J J.) M. P. NARAVAN MENON, 
In rc. 25 Cr. L. J. 401 : 77 I. C. 481 : 

A. 1. R. 1925 Mad. 106. 

-—S. 257— J'ailurc to summon defence witnesses 

—Effect. 

Where in a case of murder, some defence witnesses 
were not summoned for the mere reason they were 
living at a great distance, there is such a grave irregu¬ 
larity that failure of justice must be deemed to have 
resulted. {Ayling and Odgers, JJ.) AyaVaLI 
POKKER, In re. (1923) M. W. N. 768 : 

18 L. W. 899 : 74 I. C. 952: 

24 Cr. L. J. 840 : A. I. R. 1924 Mad. 243 : 

45 M. L. J. 305. 

--S. 257 — Cross'examination—Prosecution wit‘ 

ness recalled as defence luitness. 

The Magistrate, having allowed the prosecution 
witnesses to be recalled as defence witnesses under 
section 257 , Criminal Procedure Code, must clearly 
have allowed them to be cross-examined by the 
accused, for they do not change their chaiacter and 
may be cro.ss-examined. {Odgers. /,) V’ENKU ReDDY 
V. EMPEROR. 65 I. C. 768 : 16 L. W. 196 : 

23 Cr. L. J. 192 : (1922) M. W. N. 120 : 

A. I. R. 1922 Mad. 32. 

■-S. 257— Prosecution witnesses called under 

S. 237 can be cross-examined—Court is not bound to 
summon them merely because of absence of previous 

cross-examination. 

The accused are entitled to cross-examine prosecu* 
tion witnesses called to the Court under S. 237 . The 
section itself however gives the Magistrate certain 
powers to refuse an application for the summoning of 
witnesses under S. 257 whether it is the case of a wit¬ 
ness who desired to be called for the defence or 
whether it is one whom it is desired onij to cross- 
e.xamine. The mere fact that an accused’s lawyers 
declined to cross-e.xamine Such witnesses or the mere 
fact that such witnesses were not cross-examined does 
not compel Court to summon them. {Bucknitl and 
Maepherson, JJ,') AJO MIAN v. EmPeror. 

6 P. L. T. 626 : A. I. R. 1926 Pat. 696. 

-S. 257— Unrcasonable and improper refusal 

can be revised. 

If a good case was made out that the Magistrate’s 
refusal was outside the limits of reasonable discretion, 
the High Court should and would interfere. The fact 
that it might perhaps have been possible from a cross- 
examination of those witnesses to have extracted 
from them something which might have been of ad¬ 
vantage to the accused is not sufficient, but it must 
appear in fact that there was matter to be obtained 
from the witnesses sought to be called for cross-exa¬ 
mination which would have materially affected the 
result of the trial. {Bucknill and Maepherson, JJI) 
AJO Mian t*. Emperor. 6 P. L.T. 626 : 

A. I. R. 1925 Pat. 696. 
-S. 257— Defe7icc witnesses—All must be sum¬ 
moned — Accused's failure to Pay costs is no excuse. 

The provision that the Magistrate shall, save in 
e.xceptional circumstances, issue process on the de¬ 
fence witnesses is mandatory. The exception arises 
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wlicn the Magistrate considers that the application of 
the accused should be refused on n special ground 
which must be recorded in writing. The inability or 
even refusal to pay the costs t of the witnesses would 
not be adecjuate ground in a warrant case. 3 39^’ 26 

15 ii'» II M. 1 Ml I^cf. (.'i/dCp/icfsoff. y,) DEBI SINGH 
IMP^OK. 5 P. L.T. 112:74 1. C. 863: 

2 Pat. L. R. (Cr.) 73 : 24 Cr. L. 3. 831 : 

A I, R. 1924 Pat. 142. 
___s. 257 —/o summon rvitnesst's for 

^ ross'Cxnniinution I s illegal. 

If an application to summon the prosecution wit¬ 
nesses for crosse-xamination is refused without the 
rcciuirements of the section having been suthcienily 
complied nith, the accused is prejudiced as he has had 
no opportunity of cross-examination. ^Jwala Frasnd, 
/.) JtlSESWAK SINGH r. K.MPKROR. 

^ 22 Cr. L. J. 572 : 62 I. C. 088 (Pat.) 

_S. 257— Prosecution 7oitness summoned again 

for defence —Summons ordered Siibsetiucnt change of 

order—Pre/udiee. . • , , .u . 

.\s a general proposition it can be laid down that 

once aMagistrate has given orders that a certain witne^ 

should be called he should take steps to enforce his 

attendance. Hut if he later comes to the conclusion 

that his presence is not really necessary, as in the case 

of a prosecution who had already been cross-examined 

at great length, it cannot be said he has no junsdi^ction 

to dispense with his attendance, absence of 

prejudice, it will be no good ground for 

with the conviction. {BucknilL 

Ka! r. llMPEROR. 90 I. C. 923: 26 Cr. L.J. 1627. 

_S. 257— Right of accused to apply tor the at- \ 

tendance of a prosecution xoilness as a witness for the \ 

defence and cross-examine hhn. ■ 

Under the piovisions of b. 257 of the Ciimmal 1 ro- 
cedurc Code, the accused has a right to make an ap- 
plicaticn to the Magistrate that certain prosecution 
witnesses should be ordered to attend for the purpose 
of cross examination and if the magistrate orders the 
application the accused are entitled to a cross-exa¬ 
mine such witnesses. The section however gives the 
Magistrate certain powers to refuse such an 
tion. Thus where an accused cross-examined or had 
the opportunity of cross-examining a witness a fter a 

charge has been fiamed, the Magistrate may refuse 
unless he is .satisfied that it is necessary for the pur¬ 
poses of justice. If it is shown that the refusal of 
the Magistrate to order the attendance of the witness 
was outside, the limits of reasonable discretion of the 
High Court would interfere in revision. {Bue.emll and 
Maepherson, JJ-) -MO MIAN r , 

6 P. L. T. 626 : A. I. R. 1925 Pat. 696. 

_S. 237— Burma Process Pees Act. iQio — 

Process-fees not to be paid by complainant or accused 

non-cognizable warrant cases. 

In non-cogni;iable warrant cases neither tlie com¬ 
plainant nor the accused can be compelled to pay pro- 
cess-fees for ihe production of witnesses. Such charges 
must be provided for in the Magistrate’s budget, but 
the complainant must, under S. 204 , Criminal Proce¬ 
dure Code, in the ordinary course of events, pay pro¬ 
cess-fees for the summoning of the accused. Judicial 
Department Notification No. 57 , dated 8 th May, 1923 . 

2 Weir 323 Kef. to. {Doyle. /.) K.MPEKOR z\ MG. 

San NYEIN. 4 Bur. L. J. 187. 

—--S» 257 (2)— Scope. 

Section 257 ( 2 ) of the Cr. P C. fully empowers a 
Magistrate trying a case to onlei that reasonable 
expenses of a witne.ss shall be depositeil by the appli¬ 
cant in C^ourt liefove he is .summoned. The language 
v£ section 257 , Cr. P. C., is imperative and the Magis- 
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trate has no discretion to refuse to issue process to 
compel the attendance of any witness merely because 
he thinks that no useful purpose will be served by 
summoning him as a witness to attend the Court. The 
only grounds upon which an application can be 
refused are those enumerated in clause (i) of section 
257 of the Cr. P. C and the Magistrate is not entitled 
to refuse the application on any other grouneb. It is not 
for the Magistrate to say which witnesses shall and 
which shall not be of any use to the accused. Where 
the accused wanted to prove his presence in various 
Courts on the dates when he was alleged to have 
made certain objectionable speeches and that the fact 
of hi.s presence in those Courts was recorded in the 
records, f/e'd the records should have been allowed 
to be produced without the petitioners having been 
made to undergo the unnecessary expense of obtaining 
certified copies. {Moti Sagar.J.^ GaNPAT RaIz^. 

Emperor. 24 Cr. L. J. 686 • 73 I. C. 782 : 

A. I. R. 1923 Lab. 420- 

-S. 258— Finding accused not guilty is essen¬ 
tial. 

To apply the provisions of S. 258 the Magistrate 
must find the accused not guilty. {Dalai. J. C. and 
Neave. A. J. C.''- EMPEROR v. GODHAN. 

26 Cr. L. J. 400 :84 I. C. 944 : A. I. R. 1925 Oudb 314. 


•S. 268— Complainant's absence is no ground 
for acquittal. 

An order of acquittal in a warrant case can be pass¬ 
ed only under S. 258 of the Code, that is, on a find¬ 
ing that the accused is not guilty. The accused can¬ 
not be acquitted merely because the complainant is 
absent, {ll^azir Hasan. A. J. C.) RaM BaKSH Z'. 
JAIRAM Das. 27 0. C. 316 : 84 I. C. 328: 

26 Cr. L. J. 264 : A. I. R. 1925 Oudb 306 (1), 

—-—S. 259—Changes. 

[Absence of complainant in a non-cogn'zable case 
entitles the Magistrate to discharge the accused.] 
-S. 269 —lyarrant case — Adjournment to ab¬ 
sence of complainant—Liability to pay cost.s. 

In a warrant case after a charge is framed the 
Magistrate lias to go on with the trial irrespective of 
the presence or absence of the complainant. The 
position of the latter thereafter is reduced to that of a 
witness and he cannot be asked to pay the costs of an 
adjournment necessitated by his absence. {Zafar 

AH, /.) Nari Haksh V. Emperor, 

25 Cr. L. J. 87 : 76 I. C. 23 
A. I. R 1924 Lab. 627. 
-- -S. 259— Acquittal after charge framed — Pro¬ 
cedure. 

No order of acquittal can be made after the fram¬ 
ing of charge, except on a finding on merits of not 
guilty. .After the charge is framed, the Trial Court 
must proceed with the trial even in the absence of the 
compuiinant and convict or acquit the accused. {L,e 
Rossignol, J.) NARAIN DaS v. MEWA SINGH. 

3 U. P. L. R. (Lab ) 39 : 60 I. C. 1000 : 

22 Cr. L. J. 312. 

■ —Ss. 259 and 403— Dismissal of complaint 

under S. 259 docs not bar fresh complaint. 

.\ complaint dismissed under S. 259 can be revived 
on a fresh complaint as it is not an acquittal. 28 Mad. 
310 ; 29 Mad. 126 (F. B.) and 28 Cal. 652 (F. B.) 
Foil. Where the original complaint was entertained by 
! Magistrate A only because another Magistrate D who 
had the jurisdiction in the place was on leave, 
Held, that a subsequent complaint could be taken 
up by Magistrate D. {Baher. J, C.') ASHG.AR ALI 
Akbak All 26 Cr. L. J, 1040 : 

87 I. C. 928 : A. I. B. 1925 Nag. 432. 
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—S- 259— Scope. 

P'<^visiuns of S .rg 
^ill not apply. {Dalai, J. c. and .Veave A / r) 

emperor. 00 ^^. 

_C 2 -iq ;v ■ ^ ^ Oudh 314. 

s/Ui. "■'^’"Cd—Xo disdiargc h pos- 

There can be 110 discharge under S. 2:0 after a 
charge has been framed. (PVa=X //ur,„,, / c ) 

Ram Baksh r-. Jairam Das. 27 0 . C.'aie ■ 

84 I. C. 338 : 26 Cr. z'. J." 264 .• 
__ c. o.Q Aa. . I-K' 1925 Oudh 306 ( 1 ). 

-PvTlZi^ - &n&iQi~^ise„cc of cmplainant 

I'VttharaiAJing fp oni Prosecution. 

It IS only in compoundalile cases that a Magistrate 
can under S. 259 order the discharge of an focused 

LTe:VhorvTe^"Tr^‘ii‘°'’- !■’ -'-o-Poundrble 

cases It IS only the Public Biosecutor who can withdraw 

%T°oTg^c'^'r' Cyaung 

yT^CcJ: -'' .A KmI’EROR f. A. 

\ANARVa. 13 Bur. I. T, 244 : 64 I. C. 273 : 

z’ z 3- ««a’ez -Broad of 

Contract Act-Summary trial can take place. 

ofVhf r‘ Magistrate has jurisdiction under S. 260 

BLach*^°of*r‘’ "'“i' ^ "’orkmen's 

Ipf/rA ?, e‘'‘ klyggott and 

yValsn, J J.) AHDUS Sa*MAD v. VuSUi-'. 

2 U. P. L. R. (All.) 389 : 22 Cr. t. J. 165 • 

« 59 I. C. 917 : L. R. 2 A. (Cr.) 17. 

‘®®- 260 and 355— Separate offencesof theft 
Stolen property not exceeding Rs, lO—Procedure. 

Where the accused was charged with two separate 
offences of theft, the subject-matter of theft in^each 

case being a goat of Rs. lo or less in value, the pro¬ 
cedure ^ the trial of the accused was regulated by 

(Lindsay, J.) EMPEROR r. 
Bulaki. 21 A. I. J, 276: L. R. 4 A. 87 (Cr.) • 

__ c ofin 7^ ■ , V J"’ 432. 

*'®‘ Trial under S> 290 , /. P. C., should 
not te a summary one. 

A trial under S. 290 of the Penal Code should not 
be summary where the accused has objected to such 
atrial. In the particular case the trial took a long 
time, a number of witnesses were examined and the 
accused was unable to work the flour mill for a long 
Ume as a result of the summary trial. (A/acleod, 

C. /. and ShahyJ.') EMPEROR v. RUSTOMJI. 

23 Bom. L. R, 984 ; 64 I. C. 501 : 23 Cr. L. J. 21. 

S. 260— Change ot procedure causing pre- 

m ^ A g - J . At 1 « 


CR. P. CODE (V OF 1898). S. 260. 

EMPEKOK. 59 I. C. 849 : 22 Cr. L. J. 145 : 

3 lah. I. J. 346. 

Ss. 260 and 530— L’. Pxcisc Act (/y of 

*5 • Co —Offence not triable summarily hut tried 
summarily—Proceedings arc void. 

An offence under S. 60 of the Excise Act bein-^ 
punishable with imprisonment for one year cannot be 
tried summarily, and if it is so tried Ihe proceedings 
are void. (Dalai. J. C.) RHIKHa v. EMPEROR. 

28 0. C. 123 : 26 Cr. L. J, 800 : 86 I. C. 432 : 

_ c 00 ^325 Oudh 627. 

^ 3. 260 —frregularities by Magistrate — 

^Jiarge under S. 447 , /. P. C. 

Where in a trial in which the accused was charged, 
unc^i b. 447 examination under S. 342 , Cr P 
Code of the accused was not taken or recorded! 
no opportunity was given to cross-examine the com* 
p ainant on the main question the Magistrate did no 
place a note of his local inspection on record anddiu 

not confine him-self to evidence taken, held on these 

grounds these charges could not be maintained and tb e 
conviction must beset aside, (/roala Prasad, /) 
Parmeshw'ak Lal V. Emperor. 

3 Pat. L. T. 347 : 67 I. C. 616 • 
_„ 3-,440 : A. I. K. 1928 Pat. 296. 

b. 4b0—Though offence may be light or 
technical summary procedure should not he adopted 
where taking exhaustive notes of evidence is necessary. 

.-V summary trial is meant to be a summary trial and 
where owing to the bulk of evidence or the complica¬ 
tion of the matters or owing to the difficult nature of 

"Ot possible for the Magistrate tc 
keep in his mind without taking exhaustive notes the 
evidence of important facts then even though the 
offence may be technical and be punishable only with 
a slight sentence, the Magistrate wilj not be acting 
properly if he applies the summary procedure to such 
a trial and should he m so important a case apply the 
s^ummary procedure, then the Appellate Court or 
Revisional Court will direct the retrial of the case in 
moi^ appropnate form. (Kennedy, J. c. and- Lobo, 

w. /• c.) Kahimtullah V, Empekor* 

26 Cr. L J. 1026 ; 87 I. C. 914 : 

_c gfift A' / ^ 284. 

S. 2Q0-^A otes ot evidence—Duty to maintain. 

Notes of evidence taken in a summary trial form 

L - - . ♦ m 


ludtce De novo trial must be ordered. 

Where the Magistrate after partly trying as a warrant 
case, finished it as a summary trial and the accused 
were actually prejudiced. Held, the de uxvo \xia\ is 
necessary. (IValmsley and Suhraivar.ly. J J.) GoSTa 
Behari Basu V Baistam Das. 26 c. W. N. 831 • 
37 C. L. J. 105 : 71 I. C. 509 : 24 Cr. L. J. 157 : 

A. I. R. 1923 Cal. 105. 

“S, 260 — High Court can try summarily con¬ 
tempt of Court cases 

The High Court as a Court of Record has jurisdic- 
tibh to deal summarily with contempts ^'f Court*. lo 
Cal. 109 (P.C.), 29 All. 95 (P. C.), Foil. (Broadway, 
Addison and Coldstream, //.) HaBIB In the matter 
of. 

6 Lah. 528 : 26 Cr. L. J. 1409 : 26 P. L. R. 772 • 

. A. I. B. 1926 Lah. 1 (F. B.). 

S. 260— Large number of witnesses. 

A summary trial would be improper when there i.s a 
large number of accused and the number of witnesses 
is also very large. (IVilbcrforce, /.) Mal 


--— —Ilia :5uuHn<try rriai term 

part of the record and the Magistrate is bound to keep 
them and not destroy them. (Kinkhede. A / 

Lal Chandz/. Emperor. ‘ 

_ S „ ®^4 : 26 Cr. Z. J. 1454 (Sind). 

Qucsllou % IruU-Pukllc scruaul- 

I'he fact that a trial involves a question of title is not 

in Itself sufficient ground for holding that the case is 

too complicated for a summary trial. Nor is there any 

? summary trial of public servants. 
{Pullan, A. J. C.) SaKHPAT LaL v. EmPEROR 

_C 2fin r< ^452 (Sind). 

r, z f: 260 (l)(/^)— Magistrate's duty is to satis- 

value of Property is less than 

'^^“Sistrate can assume jurisdiction to try 
the accused m a summary form, he has to satisfy him¬ 
self that the property m respect of which he is trying 

-s. Je&eilu'' 

‘‘’r® “ ‘'isP“te concerning land, marpit 

called in order to 
settle the dispute and at the time nothing was pending 

I n connection will, ihe land. f/M, there wa.s no h ^ 
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in the character of the dispute between the parties 
which rendered it desirable that the case should not 
ha\ e been tried sunnnarily and, tlierefore sul)-section 
< 2^ of section 260 did not apply, Prasad, /.) 

Mahomkh Ishaq re Kmpekor. 

1 Pat. L. R. (Cl.) 159 : 63 I. C. 552 : 
23 Cr. L J 120 : A. I. R. 1923 Pat. 157. 

_Ss. 262 and 2^Z—C-anpiauit disclosing offence 

punishable under S. 1-M. /■ C.—fVo summary trial. 
The accused were tried by the summary procedure 
and convicted usider S. 447, I. V C.. though the com¬ 
plaint disclosed the commission of an offence under 
S. 144, I. V- (-• there was noth tg in the examina¬ 
tion of tlie complainant reducing the offence to a 
less serious one. //c/./, that the conviction was bad 
and there should be retrial. {'Pennon and Ghose, /J.) 

( HANDKA MOHANDAS MANDAL?^ KMPEROK. 

25 Cr. L. J. 528 : 77 I. C. 992 : 27 C. W. N. 148. 

___S. 262 — Trial of summons cases — j\'o differ- 

cnce hetieeen, summary and ordinary trials. 

'I'here is no difference between summary trial of sum¬ 
mons cases and the ordinary trials of summons cases. 
{Schioabe, C. Oldfield, Kamesam, Devadoss and 

Coleridge, //.) DHARAM SinGH v. EmPEROK, 

46 Mad. 766: 18 L. W. 612: 

74 I C 959 : (1923) M. W. N. 893 : 24 Cr. L. J 847 : 
A. I. R. 1924 Mad. 30 : 45 M. L. J. 230. (F. B.) 

_Ss. 262 (2), 33 — Imprisonment for four 

months in default fine is illegal• 

Four nioi ths impri-Jonnient in default of payment of 
fine cannot be awarded. ilVilberforce, /.) GHASITA 

Mae V. Emperor. 3 L. L. J. 346 : 

69 I. C. 849 : 22 Cr. L. J. 145. 
_S. 262 (2) —Sttnimary trial—Maximum sen¬ 
tence is three months 

Under S 362, Cr. P. Code, in summary trials the 
maximum punishment is three months, in the case of 
any conviction. {May ^lung, /.) NGA SAN BA v, 
EMPEROR. 

76 I. C. 704 : 25 Cr. L. J. 240 : 2 Bur. L.J. 150. 

_ S. —Appealable cases —A’o exemption from 

framinif charge exists, 

S. 263 applies to cases in which no appeal lies and 
exempts the Magistrate from framing a formal charge 
in such cases. Hut there is no such exemption in a 
case tried summarily in which the sentence passed is 
Appealable. e'obould and C.C. Ghose, JJ-^ N.AIA* 

BER Khan v. Emperor. 27 C. W. N. 923 : 

25 Cr. L. J. 1270 : 82 I. C. 278 : 

A. I. R. 1924 Cal. 63. 

_Ss. 263 and 355 — Memorandum of substance 

of evidence—Magistrate cannot destroy. 

.\ memorandum of tlie substance of the examina¬ 
tion of eac!i witnc’^s. recorded by a Magistrate in a 
summons case becomes part of the record and that tlie 
Magistrate cannot destroy it. {Muheriee, Ag. J- 

and Fletcher, /.) SaTISH CHANDRA MllKA t'. 
MANMOTH NOATH-MITRA. 48 Cal. 280 : 

61 I. C. 846 : 22 Cr. L J. 492 : 32 C. L. J. 451. 


_I_Ss.263, 370, 439 and 537 —Presidency Tmons 

— I/onorary Magistrates —Summary trial—Omissiou 
to record reasons — Revision — Interference. 

Honorary Magistrates as Presidency Magistrates are 
governed also by S. 370 , Cr. P. Code, incases where 
imprisonment is indicted. The omission of the rea¬ 
sons for the conviction is no doubt an irregularity but 
unless the irregularity lias prejudiced the accused, 
there would be no interference in revi.sion. 46 M. 253 , 
Kef. {Odgers and Wallace, J J.') THUKM.AN, /// re. 

20 L W. 330: 25 Cr. L. J. 1084: 

81 I. C. 908 ; A.I.R. 1924 Mad 799. 
_S 3 263. 370 and ^^l—.lbsenee of reasons may 
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vitiate judgment. 

It is one thing to hold that, in a case where all the 
record before the original trying Court is also avail¬ 
able before the High Court in revision, no substantial 
failure of justice has occurred by the omission of the 
trying Court to record reasons. It is a very different 
case when the conviction was passed without reasons 
therefor on evidence of which no record is taken and 
w hich therefore is not available to the High Court. 

In such a case the omission to record reasons is a 
grave irregularity which in most cases would be suffi¬ 
cient ground for interference. In the case of convic¬ 
tions by Presidency Magistrates there is the saving 
S. 441 and when the record submitted under that sec 
tion discloses sufficient grounds for the decision, it may 
be taken into consideration. {Wallace, J.) DeRWISH 

Hussain,/ y//-t*. 46 Mad. 253 : 

17 L. W. 18 : 71 I. C. 212 : 32 M. L. T. (H.C.) 100 : 

24 Cr. L. J. 84 : A.I.R. 1923 Mad. 185 ; 44 M.L.J. 84. 

1 ■ —S. 263—“ If any ’*—Meaning of. 

The words “ if any ” in S. 263 do not limit the ob¬ 
ligation imposed on courts by S. 342 or render it inap¬ 
plicable to summary trials. They merely have refer¬ 
ence to those cases in w’liich owing to the admission 
and plea of the accused or owing to the weakness of 
the evidence called in support of the prosecution, the 
accused can either be convicted on his own plea with¬ 
out the taking of evidence or acquitted on the evidence 
without the examination under S. 342 . {Kentiedy, J.C. 
Aston and DeSouza, .4.‘J.Csf) EMPEROR v. NABU. 

90 I. C. 434 : 26 Cr. L. J. 1554. 

-Ss. 263, 264— Summary trial — Charge if 

necessary. 

In a summary trial, when an appeal is provided by 
»S. 264 , a charge need not be framed. 27 C. W. N. 
923 Diss from. {Dalai, J. C.) KaLLU BaRI v. 
Emperor. 89 I. C. 310 : 26 Cr. L. J. 1384 : 

A. I. R. 1925 Oudh 722. 

--S 263— Judgment—Contents of — No reasons 

for conviction — Revision. 

Where a judgment contained practically nothing for 
the information of a Court in revision, held, that, 
where no reasons whatsoever are given in support of 
the conviction. S. 263 , Cr. P. Code, is not complied 
with and tlie conviction must be set aside. {Lindsay* 

J. c.) Emperor z'. Mian Jan. 23 Cr. L. J. 427: 

67 I .C. 587 : 24 0. C. 293. 

--S. 263— .Absence of reasons and materials may 

vitiate judgment. 

Under S. 263 the Magistrate must give the rea¬ 
sons, though biieriy, for justifying the conviction. 
Convictions are revisable by a superior Court and the 
superior Court will alwa)*s insist on having materials 
before it, so that it may.be in a position to say whether 
the conviction is proper or not. {Sultan Ahmed, /.) 

Damopar Das v. Emperor. 3 Pat. L. T. 499 : 

65 I. C. 446 : 23 Cr- L. J. 94 : 
A. I. R. 1923 Pat. 66 , 

_Ss. 263 (g) and 264— E.xamiuation under 

S. 34- not dispensed with. 

Plea of accused under S. 263 (iO is not a valid sub¬ 
stitute for examination of accused under S. 342 . 
{Jwala Prasad. /.) PARMESHWAR LaLL MITTAR 

C-. Emperor. 3 P. L. T. 347 : 67 I. C. 616 : 

23 Cr. L. J. 440: A.I.R. 1922 Pat. 296. 
S. 263 (h)— sVon complianee is curable under 


S. 537 , if comiction is right. 

Omission is comply with cl. (/4) of S. 263 , omis¬ 
sion to briefly record reasons for flnding is a mere irre¬ 
gularity curable under S .537 where in a non-appcalable 
case it appears that there is clear evidence justifying 
the conviction. {Marten and Fawcett,//.') EmPEROK 
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7 '. NAMDEO LAK.\rAN. 26 Bom. L. R. 1236 

. oflA c- Bom. 138. 

- —b. 2b^~Summny trial—dear undiuii uece^- 


sary^ 

In sumnuiry trials it is very important there should 
be clear findings on questions of facts because it is 
only through such findings that the court of revision 
can form its own judgment with regard to the legality 
or otherwuse of the proceedings of the Trial Court. 
\yVazir Hasatt. A. J. C.) EmpeROK v. JEGMOHAN 

24 Cr. L. J 916 ; 75 I. C. 292 : 

« ^ 1924 Oudh 297. 

b. 264 III appealable cases. Magistrate viiist 
give reasons in indgment. 

Where the accused is tried summarily and sentenced 
to an appealable sentence, the Magistrate must write a 
judpient embodying the substance of the evidence on 
both sides ; for example, merely saying that the witness¬ 
es for prosecution support the statement of the com¬ 
plainant, and that the statement of the witnesses e.xam- 
med by the accused very conflicting, is not enough, 16 
O.C. 357 , Kef. (^Dauiels^ SaLIM Kmperor 

24 Cr. L. J.484 : 72 I. C. 948 • 
. A. I. R. 1924 Ordh 167. 

- —b hough notes taken by Magistrate 

s/ioula 7 lot be attached tet records 

Where a Magistrate tries a case summarily and 
does, as a matter of fact, take rough notes, those 
rough notes should not be transcribed and attached to 
the record. {Kennedy, J,C. and Lobo, A.J.C.) Rahim* 
ULLAH Emperor. 26 Cr. L. J. 1026 : 87 I.c. 914 ; 

„ A. I. R. 1925 Sind 284. 

---S 266—Change. 

[The defin tion of H gh Court has now been made 
to include the Courts of the Judicial Commissioners 
of the Central Provinces, Oudh and Sind.] 

- Ss. 266 and 418— Sessions trial by Judicial 
Commissioner of Sind—Appeal lies. 

An appeal lies from the decision of a Judge of the 
Court of the J. C. of Sind holding a Sessions trial, 
where the Judge has accepted the finding of the Jur^'. 
For purposes of appeal such trial is a Sessions trial 
notwithstanding the amendment of Cr. P. Code» S. 266 . 
(A tneaid,J.C. A ennedy, Aston, Rupchand Bilaram and 
Lobo, A. J. CsC) HaJI KhuIMBUX EmperOR. 

26 CY. L. J. 562 : 85 I. C. 706 : 
A. I. R. 1925 Sind 249 (F.B.). 

~ S. 269 (3) and S. 238—Rrial by Jury—~ 

Charge under S. 412 , /. B. C,—Conviction for 
offence under S, 4lt, /• B, C.—eVo charge for offence 
under S, 411 — Validity. 

The accused was charged with an offence under 
S. 412 , I, p. C., and tried by a jury. He was how¬ 
ever convicted of an offence under S. 411 , I. P. C., 
though there was no charge for this offence. Held, 
that the provisions of S. 269 ( 3 ) of tlie Cr. P. 
Code did not apply, as no charge was framed for an 
offence under S. 411 . But under S. 238 of the 
Code the accused can be convicted for the minor 
offence and the conviction is not invalid. Consequent¬ 
ly an appeal does not lie on facts under S. 418 of 
thi Code. (^Fawcett and Madgavkar, J J J EM¬ 
PEROR«/. GuLaBCHAND DOSaJI. 27 Bom. L.R. 1416. 

--S. 271 (2)— Murder case—Sentence on a plea 

of guilty is not improper. 

Although as a matter of practice in Sessions trials 
many Judges very properly prefer not to act on a plea 
of guilty but proceeded to take the evidence as if the 
plea had been one of not guilty, in order to ascertain 
the accused’s state of mind and whether or not he 
acted under provocation, suflficieht to reduce the 
offence to one of culpable homicide or only sufficient 


CR. P. CODE < V OF 1898 j S. 276 

to artccl ihe sc-ntence, yet in >ub-sc(:tion (2) of 
S. 271 it is enacted “ If tlie accused pleads guilty 
the plea shall be recorded- and he may be convicted 
thereon.” It lias certainly never been laid down that 
it is illegal to convict in a murder case on a plea of 
guilty, and in each case the circutotances must be 
examined to see whether the plea of guilty is one 
which would liave been acted on. irCal. 410 Kef. 
{Batten. J. C. and Ifalhfax. A. J. C.) MaNJOO cl 
Emperor. 24 Cr. I. J. 570 : 73 I. C. 266 • 

A. I. R. 1923 Nag 251. 

. 275 and <>28-h.—Bracedure in nwfussal and 

Brcsidency Tcrvns discussed. 

An Indian Eritisii subject to l:e dealt with as such 
must put in his claim before the Magistrate before 
whom he is brought for the purpose of enquiry or 
trial. Phis applies to Presidency Magistrates as well 
as Magistrates in the mofussal. 

If the Magistrate rejects the clainr and tries him. 
t.ie decision shall form a ground of appeal from the 

sentience or order passed in such appeal. This applies 

to Presidency Magistrates as well as to Magistrates in 
the mofussal. 

If the Magistrate rejects the claim and commits him 
<0 the Court of Session, he may repeat the claim before 
^esaid Court. Suclr repetition may only be made In a 
Court of Session and not the High Court exercising 
Original Criminal Jurisdiction, 

If the Court of Session rejects the claim and tries 
I him, the decision shall form a ground of appeal from 

the sentence or order passed in .such trial. 

It necessarily follows that if a claim is made before 
a Presidency Magistrate and rejected by him and the 
accused is committed to the High Court, there is no 
provision for repetition of the claim before the High 

Court, and the accused will not be entitled to put in 

under S. 275 of the Cr. P. Code, befoie the High 
Court, a further claim for being tried by a jury the 
majority of whom should be Indians. 

Where no such claim is put forward before a Magis¬ 
trate, there being no provision for repetition of the 
claim before the High Court, S. 528 - 11 . is a bar to the 
as.sertion of the same in any subsequent stage of the 

case. {Mukerti, J.) Emperor r/. Harendra chan 
DRa ChaKravarthy. 51 Cal. 980: 29 C. W N 384- 

c 1®25 Cal. 384. 

r,- « 528-A end t28-'^—Claim to be tried as 

/ndian British subU'ct is different from claim to be 
tried by watoriiy of Indian jury. 

j The claim to be tried as an Irdian British subject 
mentioned in Ss. 528 -A and 528 -B is a different 
and distinct one from the claim to be tried by a major¬ 
ity of Indian jury as mentioned in S. 275 , though it 

can only be put forward by a person who has, in the 
language of that section, been found under the pro- 
yisions of the Code to be an Indian British subject 
{Mukerii, /.) EMPEROR Z'. HaRENDRA CHaNBRa 
CHAKRAVARTHY. 51 Cal. 980: 29 C. W N 384 

<; 9 Vfi ^ Cal 384! 

-S. 276—Changes. 

[For the words jn the Presidency towns” is now 

substituted “ in a trial before any H gb Court in 

the town which is the usual place of sitting of such 

H gh court” so that other High Courts may^ also be 
included.] 

S. 276 Selection of jurors from outsiders 


need not be by lot and persons need not be on turv list 
S. 276 , Cr P. Code, provides that in case of a 
deficiency of persons summoned, the number of the 
jurors required may with the leave of the Court be 
chosen from such other persons as may be Dre« 5 »:>nf 
They need not be chosen by lot or be on the jury list 
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( Xci.'hoithl nuii Mtikcrh. J/. ') The ( Jov ekn >u-,nt 
o|.' Dkno.ai. MiK'Hir Khan. 29C. W. N.652: 

86 I C. 467: 26 Cr. L. J. 819: A. I. R. 1025 CaK 798. 
— ——S. 279— Ohicctiou itis tOs 
/’)• 'fyial is final. 

'riie I'rinI lud^e lias a wide discretion in the matter 
of aci'epting or overrullnc; objections to juiors and his 
decision 's final. (.\'i'7cl>aftl<lanil Mukerfi. J J.') THE 
(iOVFRNMKXT OF HENOAE r-. MtTCHt.' KHAN. 

29 C. W. N 652: 86 I. C. 467 : 26 Cr. L. J. 819 : 

A. I. R. 1925 Cal. 798. 
, ■ „ . —Ss. 279 and 278— Scofir. 

Whether the evidence has been adequately criticised 
by the Court must d-'pend upon the special circumstan¬ 
ces of each case such as the constitution of the jury, 
their ititellioenre and education, the elaboration with 
which the ca'-c has been conducted on both sides, the 
skill of the defence and a variety of other circumstan¬ 
ces. It is open to the Judge to express his own opi¬ 
nion of the evidence, provided he cautions the Jury that 
they are not bound iiy that opini.-m. .\lthough a motion 
for revision does lie against the Sessions Judge’s order, 
it is not the intention of the law that the motion shall 
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Where the criminal trial was commenced after the 
amended Criminal Procedure Code came into force 
with two assessors only contrary to the provisions of 
S. 284 as amended, tbis renders the trial illegal. 
(Danit'ls. /. C.) PRAGI r'. EMPEROR. 11 O.L.J. 245 : 

A. I. R. 1924 0udh417 (1). 

-S. 284 —Trial with three assessors—Xo rea- 

sons gi7'en for not havin;^ font—Trial is illegal. 
Where four assessors arc not chosen, it is right that 
j the Court should give reasons in the order-sheet to 
explain the impracticability of choosing four, but the 
trial with three assessors, without the record of these 
reasons, is not irregular but is still according to law 
and does not offend against the provisions of S. 284 . 
j {Atlami and Bncktiill^ //•') JaMAL MOMIM 7'. EM¬ 
PEROR. 1925 P. H. C. C. 29 : 86 I. C. 15^ 

26 Cr. L. J. 713: A. I. R. 1925 Pat. 381. 

!--S. 284 —Ohiection to assessors should he consi- 

dcred hy Court. 

A.ssessors should be selected judicially and with 
[ great caution. If the assessors are the admitted tenants 
^ of the other party this in itself is a sufficient ground 
for the accused to mistrust the impartiality of the 


be heard l)y High Court as an appeal; for if that were 
the case, then tliere would be no object in giving a 
right of appeal to the .Sessions Judge at all. All that 
the petitioners can claim in a revision petition is a 
right to show that the Sessions Judge has decided 
wrongly. {.M ullick and K ukoatd Sahay. J J GaJO 
Singh r . Emperor. 4 Pat. L. T. 265: 72 I. C. 959; 


assessors and the relationship of landlord and tenant, 

^ or of master and servant creates an incapacity in a 
person to sit as a Judge or as an assessor in a case, 
’ under S. 284 . There is no express provision for ob- 
■ jttcting to the selection of an assessor as is in the case 
of jurors under section 278 . Yet the opinion of the 
i assessors is of great value both to the Judge who tries 


I Pat. L: R. (Cr.) 25 : 1923 P. H. C. C. 109 : 

24 Cr. L. J. 495: A I. R. 1923 Pat. 238. 

—-Ss. 282 and 283— Jury -- Po-oer of Jtidge to i 

discharge for tniscoudnet. 

Where the (juesiinn of misconduct 011 tlie part of 
the jury or other similar sufheient cause arises, the 
Sessions Judge has inherent power to discharge the 
jury and empanel another. It is true liial the Code j 
does not provide for such circumstances, l)ut, on the 
other hand, the presumption that jurors will discharge , 
their duties without impropriety may explain the omis- i 
sion. The p(nver to discharge a jury on such grounds ! 
is one not to be exercised lightly nor until the Judge j 
has satisfied himself by such form of enquiry as in the 
circumstances he can adopt that reasonable grounds ! 
for exercising such a right exist. {Buckland and Cum- ' 
//•) Kahim Sheikh r-. Emperor. 

50 Cal. 872: 37 C. L J. 595 : 73 I. C, 773 (2): 1 
24 Cr. L. J. 677 (2): A. I. R. 1923 Cal. 724. j 
--—S. 284—Change. 

[The number of assessors should not be less than , 
3 and, if practicable, should be 4.] 

-S. 284— Trial xvith tivo assessors — Efl'eet. ' 

Where a criminal trial takes place after the ist 
September 1923 with only two assessors when the law 
requires at least three, the proceedings are null and 
void. In ca.ses triable with the aid of assessors the 
Judge together with the assessors constitute the Court. 
{^Prideanx atul Kitikhede^ A. J. Cs.) J.AlRAM KUNHl 

Emperor. 20 N. L. R. 129 : 77 I. C. 811 ; 

26 Cr. L. J. 459 : A. I. R. 1924: Nag. 287. 

— Ss. 284 and 537— Trial xoith less than mini- 
mum assessors is illegal. 

S. 284 of the amended Code require-; that there shall 
be at least three assessors ; and therefore a trial held 


the case and to the superior Court. It is, therefore, 
necessary as an elementary principle that they should 
be above suspicion. (yrc/7/<7/.) ShIVADHIN 

Singh v. Emperor. 3 Pat. 1. T. 32: 60 I. C. 662: 

22 Cr. L. J.262 : A. I. R. 1923 Pat. 116. 

-—S. 285— 7'rial by assessors. 

The simultaneous hearing of two cases by one set of 
assessors render the trial invalid. {Duckworth^ J.) 

LuROOF r-. Emperor. 23 Cr. L. J. 49 : 64 I.C. 833 : 

11 I. B. R. 78. 

——— S. 286 — Evidence^Uncorrobi>ratcd confession 
— Retraction—Evidentiary -value. 

The two accused had admitted their guilt in the 
Court of Committing Magistrate, and they pleaded “not 
guilty ’’ in the Sessions Court. The Sessions Judge 
proceeded at once to take in evidence before a sirgle 
witness had been examined the previous statements 
made by the accused not only before the Committing 
Magistrate, but prior to the commencement of the pro¬ 
ceedings in the Magistrate’s Court when they were 
examined under Section 164 of the Code of the Criminal 
Procedure. He then examined and almost cross-exa¬ 
mined the two accused upon these confessions and 
having done this began to record the prosecution evi- 
; clencc. Held, the trial Court certainly contravened the 
provisions of Section 286 of the Code of Criminal 
Procedure as to the manner in which a trial at Sessions 
should be commenced. It seems quite beyond ques¬ 
tion that the retracted confessions, practically uncorro¬ 
borated by anything in the prosecution evidence do not 
i afford anything like a satisfactory basis for the con- 
I viction of the accused. {.Piggott and Walsh, J/^) 
! Mt. SuKHiA 7’. Emperor. 20 A. L. J. 669: 

24 Cr, L. J. 609 : L. R. 3 A. 101 (Cr.) : 73 I. C. 497 : 

24 Cr. L. J. 609 : A. I. R. 1922 All. 266. 


with the assistance of only two assessors is improper j - Ss. 287 and 310— Prezdons statement of acens- 

and S. 537 , Cr. P. ('ode. does not cure the defect. ' ed. in so far as it relates to prevent offence is admtssi- 
{Daniels, /.) KaM NaRAIN v. EMPEKOR. ^ blc. 

27 0. C. 213 : 84 I. C. 711 (i; : 26 Cr. L. J. 359 (1) ; S. 287 of the Cr. P. Code allows a previous state- 

A. I R. 1926 Oudh 110 C2). ment of the accused to be read as part of the prosecu- 

--—•—S. 284— Trial zvitk assessors—Requisite num- tion case only so far as such atatement refers to the 

her not obtained—Effect ou trial. offence for which the accused is being tried and not 
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•so far as it relates to a previous conviction. The lat¬ 
ter portion cannot be read out to tiie jury or assessors 
under S. 310 until they have given their verdict. 
{Jwala Prasad and Saltan Ahmad,JJ.') ThEKA AHIR 

z\ Emperor. 

22 Cr. L. J. 219 : 60 I. C 331 : 5 Pat. L. J. 706. 
-S. 288—Ma’n changes. 

For the words ‘before the comm'tting Mag strate’ 
is now substituted ‘under Chap. XVIII’ so as to 
cover the case of evidence recorded by a Magistrate 
other chan a committing Magistrate under S. 219. 
-S. 288— Court can rely on xvitnesses' state¬ 
ments before committing Mattistrate ihoufth varied 
before the Sessions Judge xohen satisfied of their truth. 

Where the Court is satisfied that statements made 
by the witnesses before the committing Magi.strate 
were true and the statements made by them subsequent¬ 
ly before the Se.‘?sions Judge 'were false, the Court is 
at liberty to rely upon the previous statements. (. 9 /^/^/- 
man and Mukerji, //.) TuLLI EMPEROR. 

47 All, 276 ; 21 A. I. J. 1075 : L. R. 6 A. (Cr.)33 • 

85 I. C. 130 : A. 1. R. 1926 All. 185. 

---S. 288— '‘"'Provisions'^ are not limited t(y 

Ss. 155 and 157 of Evidence Act. 

Under S. 28 S the evidence of a witness taken be¬ 
fore the committing Magistrate can, in the discretion 
of the Judge, be treated as substantive evidence in the 
case “for all purposes subject to the provisions of the 
Indian Evidence Act.” “Provisions” in the section 
cannot be limited to particular provisions in the Evi¬ 
dence Act, so that statements made by witnesses 
before the committing Magistrate are admissible not 
only to contradict or corroborate a witness but 
also for the purpose of determining the guilt or inno¬ 
cence of the accused. But if the witness changes the 
verson before the Sessions Judge such evidence 
must be accepted with more caution than the evidence 
of a witness who adheres in the Sessions Court to what 
he deposed before the committing Magistrate. (Mac- 
leod, C. J. and Crump, J.) BaSaPPA RUDRaPPA v. 
Emperor. 27 Bom. L. R. 113: 86 l. c. 145 : 

26 Cr. L. J. 705: A. I. R. 1925 Bom. 266. 

■ — S, 2^^-—Statements to Police and Committing 

Magistrate — Retraction—If evidence under S. 288 . 

Statements of witnesses, made to the Police and the 
Committing Magistrate, if retracted, are evidence in 
the case, substantive evidence of the facts deposed to, 
but there should be some reason why it should be 
preferred under S. 288 of the Code, (Pratt and 
Fawcett, JJ.') MARUMTI JOTI v. EMPEROR. 

46 Bom. 97 : 23 Bom. L. R. 820: 

22 Cr. L. J. 636 : 63 I. C. 332 
A. I. R. 1922 Bom. 108. 
——S. 288 —Evidence admitted under, can be basis 


CR. P. CODE I V OF 1808\ S. 288. 

^em:e of the accused before the committing Magistrate’ 
! is intended to cover causes where evidence may be re 
, corded by the committing Magistrate but not for the 
purposes of commitment, as under S. 219 , Cr.P. Code. 
There is no special procedure laid down in Ch. 

I XVIII for recording evidence and any evidence record¬ 
ed by a Magistrate before commitment whether re¬ 
corded with a view to commitment or in the ordinary 
I course of trial, is evidence recorded in the presence of 
the accused under Chapter XVIII. (Snhrawardy and 
Panton, JJ.) .AbdUE GaNI v. EmPEROR. 

42 C. L. J. 205 : 26 Cr. L. J. 1577 • 
^90 I. C. 37 : A. I. R. 1926 Cal. 235. 

; S. 288— Deposition xvit77esse< before com- 

7 ftttting Magistrate is substa7iti7>c etidcnce. 

The deposition of witness before the committing 
Magistrate when put in under S. 288 becomes substan¬ 
tive evidence and is used as such. It cannot be put in 
evidence if for any reason it is irrelevant under the 
Evidence Act. (A^c-obou/d a/id B, B. Chose, JJ) 

Fazuruddin S'. Emperor. 

42 C. L J. Ill: 26 Cr. L. J. 1563 : 

A. I R. 1926 Cal. 106. 
S. 288- Evidence reecn-ded under , 9.288 can be 
acted upon precisely as if it had been deposed to before 
Sessions Judge. 

The evidence of a witness which has been record¬ 
ed under the provisions of S. 288 , Cr. P. Code, may 
be acted upon by the Court precisely as if that evi¬ 
dence had been deposed to before the Sessions Judge. 
The amending ^\ords “ for all purposes subject to the 
provisions of the Indian Evidence Act, 1872 ” merely 
mean that the law of evidence enacted in that Act 
must be complied with. For in.stance. evidence, which 
had been wrongly admitted by the Committing Magis¬ 
trate, in violation of the provisions of the Evidence 
Act, could not be transferred to tlie Sessions’ file. 

(Scott-S7nith and Fforde, JJ ) AMIR ZaMAN v 
Crown. 

6 Lah. 199 : 88 I. C. 861 : 26 Cr. X. J 1246 ■ 

^26^Prnj. L. R. 361 : A. I. R. 1926 Lah. 452. 

S- 288 — State7nents tnade before cofnmitting 
Mag:s‘rate a7id repudiated before Sessions Judge can 
be treated as evide 7 ice. 

S. 288 empowers the Court of Sessions to treat as 
substantive evidence at the trial depositions made 
before the committing Magistrate but subsequently 
repudiated before Sessions Judge, as having been made 
under police pressure. (Shadi Lai, C. J. and Eafar 
All, J.) Rakha S'. Crown. 

6 Lah. 171 : 26 Punj. L. R. 304 : 

A. I. R. 1925 Lah. 399. 

S. 26%—Falueof evidence in the magisterial 


of conviction. 

Under the amended S 288 the evidence recorded by 
the committing Magistrate, if admitted under S. 288 , 
must be treated as evidence for all purposes even as 
the basis of finding or verdict and on a par with any 
other evidence before the Sessions Court or as sub¬ 
stantive evidence on which the verdict of the jury or 
judgment of the Judge can be based. 51 P. R. (Cr.) 
1887 , Appr. A. I. R. 1925 Pat. 51 , Not Foil. (Sitkra- 
wardy and Panion, JJ.) ABUL GaNI v. EmpeROR. 

42 C. L. J. 205 ; 26 Cr. L. J. 1677 : 

90 I.C. 37 : A. I. R, 1926 Cal. ^6. 
— — —S. 288— Evidence recorded before committing 
Magistrate whether with avie^uto commitment or not 
is admissible in Sessioiis Court. 

' The amendment of S. 288 by substituting the words 
‘duily'recdrded in the presence of the accused under 
Chapter XVIII* for the words ‘duly taken in the pre- 


proceedings transferred to Sessions record —tVhether 
testimoney under the Evidence Act and admissible 

to corroborate statement of witnesses tfiade before the 
Police. 

The evidence of a witness recorded by the commit¬ 
ting Magistrate is by the oferation of S. 28 S, Cr. P 
Code, held to be just as much evidence in the case 
as that recorded at the trial in the Sessions, and is 
therefore ‘testimony’ within the meaning of S. 157 of 
Evidence Act. 

^eld, further, tliat the statement of the witnesses 
before the Police is admissible in evidence in corrobo¬ 
ration of the one made before the committing Magis¬ 
trate. 72 I.C. 529 , Foil, and 27 Cal. 295 Ref. to. (Scott- 
Stnith and Fforde, JJ.) MaMCHAND v. EmpeROR 
6 Lah. 324 : 25 Cr. L. J, 1201 : 82 I. C. 129 • 

A. I. R. 1924 Lah. 609. 

-S. 288 —Time fen- transfer of depositions. 

Court has absolute discretion to allow the state 
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nientsof approvrrs before the conimitling Magistrate 
to l>e tiar'>ferre<.l nu<lei S. 2 S 8 of the C.ode, but 
it should lu'^t allow the statements to be reatl out to 
the witnesses before the defence had had nn oppor¬ 
tunity of ( ros> exan)ining them. ^nd 

Broadii'ay\ .//.') MAHaNT N’aKAIN DaS v. 
LmPEROR 3 Lah. 144 ; 23 Cr. L. J. 513 : 

9 P W. R. 1922 fCr.) : 68 I. C. 113 : 4 Lah L- J, 91 : 

A. I. R. 1922 Lah. 1. 
_-S. 288 —The -cholc pyevions statenu'ttt of the 

7 i'ii/u'<s should fir'll ho filed. 

If a Judge wants to rely upon S. -SS the whole of 
the previous statement should be filed and it would 
then be open to the (.ourt to come to a conclusion 
after weighing the evidence. l^Dotadoss afid Wallace, 
/y > AVVAMPF.HUMAb PiLLAl EMPEROR. 

(1925^ M.W.N. 319 : 22 L. W. 405 : 

A. I. R. 1925 Mad. 879. 

— ■ — S. 288— Slatofnenli fuado before Committiuf: 

Moe^istmte—/detraction of part at the Sex.uons — €071- 
ytcfioa based on—Not necessarily ille!.pal. 

Where in a case of a faction fight involving a case 
aiifl a counter case, before the committing Magistrate, 
names of assailants were given on both sides but at 
the Sessions this portion was withdrawn, obviously to 
protect each otlier, but the main details of the fight 
were given, the Judge may rely upon the statement 
before the committing Magistrate as evidence under 
S. 288 , Cr. I*. Code. {^Odgers and Wallace, J J 
Bachala Peda SOMADU V. Nethipudi Appigadu. 
47 Mad. 232: 18 L. W. 705 : 33 M. L. T. (H C.) 159 : 

A. I. R. 1924 Mad. 379 : 45 M. L. J. 602 

-S. 288 —Effect of — Depositia/i of 'loitptess be- 

fore coi 7 imitti 7 ig .Magistrate—If iesti/nony. 

The object and effect of S. 28 H of Cr. P. Code, is to 
place the deposition in the committal inquiry on ex¬ 
actly the same footing as tlic deposition in the Ses¬ 
sions Court. Such a deposition is “ testimonv ” with¬ 
in the meaning of S. 157 of Evidence .\ct. {Aylhig. 
J ) Veeliah Kone V. Emperor. 

45 M. 766 : 16 L. W. 239 : (1922) M. W. N. 506 : 

31 M. L. T. 175 : 24 Cr. L. J. 417 ; 72 I, C. 529 • 
A. I. R. 1923 Mad. 20 : 43 M. L. J. 222. 

S. 288 — Ame)td 7 nent of 192.3 — Afagisterial 
depositions ee/n be used in a trial if they are Cvidenee 
within Evidence Act. 

Evidence duly taken before a Magistrate can be 
used for all purposes in a trial Court so long as the 
evidence is evidence within the meaning of the Indian 
Evidence Act. 'The view that S. 288 can only be 
utilised in such cases as the Evidence Act specifically 
provides is wrong as that .\ct has no such special pro¬ 
visions. On the other hand, to hold that S. 288 can 
be utilised in all cases except those in which the 
Evidence Act directly prohibits such use. would render 
the amendment of 1923 quite useless, {Adami a/nt 
I/ucknilL //.) lEHAL TET.I v. EMPEKOK. 

3 Pat. 781 : 6 P L. T. 53 t 26 Cr. L. J. 270 : 

84 I. C. 334 : A. I. E. 1925 Pat. 51. 
——S. 288 —In the absetice of et'idettce shenvittg 
the preferability of evidence given before a Magistrate 
— Cosivictiotts should not be based on it when it differs 
from evidCticc given at the trial — Cri/ni/tal Trial. 

Unless there is clearly present, beside.s the evidence 
given before the Magistrate, evidence which will show 
that the evidence given before the Magistrate should 
be preferred to and substituted for that given before 
the Sessions Judge the evidence given before the 
Magistrate cannot be effectively utilized in support of 
a conviction. (Case-Law reviewed.) {^Adami and 
Buckwill, //.) JEHAL TELI v. EMPEROR. 

3 Pat. 781 : 6 P. L. T, 5$ : 26 Cr. L. J. 270 : 


CR. P CODE (V OF 1898), S. 289. 

84 1. C. 334 ; A. 1. E. 1926 Pat. 51. 
-S. 288— Statements Itefore committing Alagis- 


irate are good cz'idence. 

The section clearly intends that the evidence taken 
before the committing Magistrate where the witnesses 
produced are examined at the subsequent trial may 
be treated as substantive evidence in the case. 28 A. 
683 ; 24 M. 414 and 63 I. C. 332 , Ref, iA/iller, C. J. 
a7id AIttllick, /.) GaNSA ORAN v, EmPEROR. 

2‘Pat. 517 : 4 P. L. T. 462 : 1 Pat. L. E. 178 (Cr) • 

24 Cr. L.J. 641 : 73 I. C. 661 ; A. 1. E, 1923 Pat. 650. 

-S. 288— Depositioti of witness — Can be Put on 

record of Sessions Cotirt only w/ieti his aite7ition has 
been drawti to it. 

Where the deposition of a witness before the com¬ 
mitting Magistrate was put in before the Sessions 
Court without calling attention of the witness to the 
portion to be used. Held, to put in such evidence is 
permissible, but it has been repeatedly laid down and it 
is now settled law that statements should not be put in 
without the attention of the vsitness being drawn to 
the portion of the statement which it is desired to use. 
\Coutts and Ross, JJ.') LaCHMI LaL r*. EMPEROR. 

3 Pat. L. T. 398 : 65 I. C. 1002 : 1922 P. H. C. C. 169 : 

23 Cr. L.J. 218 : A. J. E. 1922 Pat. 40. 

-S. 288— Evidence l)efore committing Afagis~ 

irate—Amended sectioti does not preclude its use as 
substasitive evidence in Sessiofis Court—Subject to 
the provision, etc., is 7neant to pr eve tit irre/evattt ez'i- 
dcpice. 

S. 228 is intended to enable the Court to read the 
evidence in the committing Magistrate’s Court as 
substantive evidence in the case at the trial where, for 
the purposes of justice, the adoption of such a course 
is found necessary by the Judge. 27 Cal. 295 , Ref. 
In using the words “subject to the provisions of the 
Indian Evidence Act, 1872 ”, the intention of the 
Legislature was to prevent the admission of irrelevant 
evidence in the Sessions Court merely on the ground 
that it had been recorded by the committing Magistrate. 
The committing Magistrate might well record through 
inadvertence hearsay evidence or statements made by 
the accused persons to the Police in the absence of a 
Magistrate. {/Cineaid, J. C, and Aston, A, /• C.) 
BAHADUR 7 ^. Emperor. 26 Cr. 1. J 1063: 

86 I. C. 7 : A. I. E. 1924 Sind 289. 


S. 289 —Scope of—Thinks fit, meaning of. 


The words “ as the Court thinks fit ” in section 239 
of the Cr. P. C. are of the widest possible import. It 
is to be presumed that the Court will ‘think fit, to 
adopt, in each particular case whichever course it 
regards as most conducive to the ends of justice. 
{A/ears, C. J. and Riggott, /.) EMPEROR®'. HaR- 
PRASaD BHARGAVA. 45 All, 226 : 21 A. L. J. 42 : 
L. E. 4 A. (Cr.) 19 : 77 I. C. 961 ; 26 Cr. L. J. 497 : 

A. LB. 1923 All. 91. 

-—S. 289 —to return verdict ofnot 

guilty *’—Evidence on record—Duty of Judge. 

A Judge should not direct a jury to return a verdict 
of “ not guilty ” on the ground there is no evidence 
worth the name against the accused. If there is evi¬ 
dence on record it is for the jury to say that it is un¬ 
reliable. {_Nezobould and B. B. Ghose^ J J,') Raha- 
MALL HOWLADAK v. EMPEROR. 

26 Cr. L. J. 1151 (2) : 88 I. C. 463 (2) : 

A. I. E. 1925 Cal. 1065. 

-Ss. 289 and 342 — Accused — Opportunity to 

give statement should be given. 

Where an accused in a preliminary enquiry pleaded 
not guilty and said he would make a statement later 
on, held, he ought to be given an opportunity to make 
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Court. iTcunonami Chose. JJ.) 
GOaLa r. Keed. 25 C. w. N. 609 : 33 C. L. J. 503 

_<, C C. 605 : 23 Cr. L. J. 41. 

Ji^yy—Evioence hisufficietit 
— Duty if Judge — I^hsdittctiou, 

Where the_evidence :^gairst the accused is in sufhci- 
ent, the omission of the judge to tell the Jufa- that 
there was no evidence against the accused amounts to 
a misdirection which entitles the accused to an acquit- 

Uuda, JJ.) -ASIMUDDIN 

Sardar V. Emperor. 32 c. L. j. 89 : £9 i. c. 204 : 
c OQ1 r... 22 Cr. I.‘j. 6o! 

. • 7 Oft a prcz-ious 

trial— Duty of prosecution to coll. 

It cannot be the duty of a Public Prosecutor to call 
or put into tMtness-box for cross-examination a witness 
who in the former trial as called by the court and 

whom he believes to be false, {fiuckland, J ) 

Emperor Reed. 49 Cal. 277 : 69 l c 630 • 

23 Cr. L. J. 742 : A. I. R. 1922 Cal. 461 (1). 
s. 291— IViiness not named in theJist — 
Refusal to adjourn case to summon is legal. 

Refusal to grant an adjournment to summon a wit¬ 
ness^ not named in the list delivered to the trying 
Magistrate is legal. (Afartineau and Zafar Alt, / / ) 

Nazir Singh v. Emperor. 7 lah. i. j. 428 : 

26 Pvnj. L. R. 767 : A. I. R. 1925 Lah. £57. 
—S. 291— Sessions trial—Accused can be allowed 
to examine defence witness once discharged if present in 
Court. 

S. 291 of the Cr. P. Code does not in expiess 
terms refer to a witness who has been discharged but 
if the accused insists on the examination of a witness 
in attendance who had been discharged before, the 
Court may, in the interests of justice, allow the accus¬ 
ed an opportunity for his production. {Kanhaiya Laf 
J. c.) Nageshwar V. Emperor, 73 l c 64 • 

9 0 . & A. I. R. 46 : 24 Cr. L. J. 518 : 

^ ^ A. I. R. 1923 Cudh 142. 

-S. 292— Change. 


[Prosecutor has also the right of reply with the 
Court’s permission ( 1 ) Cn a point of law j nd (2) 
when a docvment is prodveed by an acevsed, which 
need not be proved.] 

-S. 297 —Object of summing up. 

The object of summing up under section 297 , Cr. 
P. Code is to enable the Judge to place before the jury 
the facts and circumstances of the case both for and 
against the prosecution, so as to help them in arriving 
at a right decision upon the points which arise for their 
consideration (^Cuming and Mukerji^ JJ-^ KhiJI- 

RUDDiN V. Emperor. 42 c. l. j. 6 C 4 . 

-S. 297 —Summing up to the Jury—Materials 

to be placed before the Jury-^Omission to place an 
important piece of evidence in favour of the defendant. 

A verdict obtained from the jury without placing 
before them an important piece of evidence in favour 
of the defence, whatever may have been its real worth, 
cannot be sustained. The charge to the jury must 
be recorded ?n such a way as w'ould enable a 
Court of appeal to judge w'hether the facts and the 
circumstances of the Case have been properly placed 
before the jury and also w’hether the law has been 
^rrectly explained. (^Cuming and Mukerji., JJJ) 

Khijiruddin V. Emperor. 42 c. L. j. 504. 

S. 297— Misdirection—Directing jury that a 
retracted confession is 9iot evidence against any accused 
other than confessor and again asking them to take 
into consideration such confession in individual cases 
amounts to misdirection and causes failure of Justice, 
Where the Sessions Judge directed the jury that the 
retracted confession of a co-accused is practically of 

Q. D.—VOL. I —139 


9R. P. C0DE(V OF 1898). S. 297. 

no value against anybody but the confessor, but asked 

the jury to take into consideration the confession while 

considering the cases of the other two co-accused 
individually: 

Held that such direction was likely to prejudice the 
jury and lead them to give some weight to such state¬ 
ments when they should have disregarded them alto¬ 
gether. And that it caused a miscarriage of justice 
and necessitated a re-trial of all those accused in 
respect of whom there had been such misdirection 
(A ewbould and B. B. Chose, JJ.) IbRaHIM, In re 

42 C. L. J 496: 26 Cr. L. J. 1146 : 

^ A. I. R. 1926 Cal. 374. 

Penal Code, S- 36 S —Change to jury 
should not tend to make the jury forget distinction 
Oetween knowledge and mere suspicion on accused's part 

9 ^ c^se undei^ 

b. 36 h, I. P. C. would be to place before the jury the 

evidence, the direct evidence of kr.owJedge as given of 

the abduction of the girl, to point out the strength and 

weakness of that evidence, to tell them that it was the 

only evidence relating to the knowledge, and then to 
place before them the circumstances, if any, which 
niight raise an inference of knowledge on the part of 
the accused that the girl was an abducted girl ; and 
lastly to ask the jury to draw their own conclusion on 

that question. To place before the jury the suspicion 
in the mind of the accused and the reasonable cause 
for such suspicion and also direct evidence as to know¬ 
ledge on his part will have the effect of obliterating 

from the mind of the jury any distinction they mav 

entertain between knowledge and suspicion. A defect 
of this nature on a crucial point is likely to vitiate the 
verdict. {Sukrawardy and M. N. Mukerji f T 

Gadadhar Sarkar z. Emperor. ’ 

C oQ-f ^®26 Cal. 226. 

^ . ‘ Jj^aSe should express, but not too 

strongly, his opinion on facts. 

There is no harm in the trial Judge expressing his 
opinion on the fact, and in fact it is his duty so to 

assist the jury provided that he is careful to express 
his opinion in such a way as not in any way to inter¬ 
fere with the duties of the jury to finally decide 
according to their own view of the facts. {Newbould 
and B. B. Chose, JJ.) FaZURUDDIN z^. EmperoR. 

42 C. I, J. m : 26 Cr. L. J. 1653 - 

_ 5907 ^ A-I-K. 1926 Cal. 105. 

- resumption as to possession of stolen 

property—^Accused's claim to such Property need not be 
Urictly proved—Penal Code, S. 412 . 

Where in a case of dacoity the Judge charged to the 

jury saving that if the articles are stolen properties and 

were found in possession of the accused it is sufficiently 

proved that they were thieves or daccits and the 

rebuttable presumption that arises in law is that the 

accused are either thieves or dacoits until they succeed 

by adducing sufficient proof in establishing their in¬ 
nocence, 

: that the direction was a serious misdirection. 

31 . C. L. J. 310 Ref, 

In a case where the evidence of the guilt of the ac¬ 
cused rests upon discovery of stolen propertv from his 
possession, and which is tried by the jury the proper 
course is to direct that the jury are entitled to take 
the explanation offered by the accused of their posses¬ 
sion. It IS not necessary that such claim by the 
accused must be proved. 52 Cal. 223 , Ref. {Sukra- 

//•) Kabatulla V. Emperor. 

42 C. L. L 212^: 90 I. C. 642 : A. I, R. 1925 Cal. 1241. 

--S. 2%*t^Penal Code, S. 147—Trial by jury-i 

Question of title important in the case—Direction to 
ignore that question is misdirection. 
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Where in a case of rioting the question of title to 
the disputed property is of importance and the 
Sessions Judge in his charge to the Jury asks them to 
arrive at their verdict irrespective of that question, his 
action amounts to a misdirection which vitiates the 
trial. ewbotdd and Mukerii, JJ AHEDFAKIR 

7 ! Emperor. 26 Cr. L. J. 946 : 87 I. c. 98 : 

A. I. R. 1925 Cal. 1235. 

_-_S. 297— CharS^ showing: that particular ScC* 

tions were explained to Jury—In what manner they 
7 verC explained not shown—Charge ts bad. 

Merely stating in the charge, that particular sections 
have been read and explained to the jury without 
showing in what manner they were explained, is bad. 
i^Newbotdd and B.R. Ghose, J/.) RaHAMALI HOW- 
LADAR V. EMPEROR. A. I. R. I92a Cal. 1056. 

_S. 297_ Stating impressions about justnesses 

jvithout recording them is no misdirection. 

The mere fact that a Sessions Judge without record¬ 
ing at the end of depositions states to the Jury his 
impression of the demeanour of some of the witnesses 
is not a misdirection when the witnesses appeared be¬ 
fore the Jury. ^Greaves and Panton, J J.) 

Shamlal Singh v. Emperor. t n 

26 Cr. L. J. 672 ; 85 I. C. 716 : 

A. I. R. 1925 Cal. 980. 

_S 297— Corroboration need not be on all points 

—A direction toiury to that effect is not misdirection. 

It is not necessary that the approver should be cor¬ 
roborated as regards every single statement that he 
makes and therefore a direction to jury that if the 
approv 6 r was corroborated on some pointSi they mig 
believe him on other points in respect of which he was 
not corroborated, is not misdirection. {Newboidd and 
B. B. Ghose, //.'I EEDU MOLLA v EMPEROR 

52 Cal. 693 : 87 I. C. 925 : 26 Cr. L. J. 1037: 
42 C. L. J. 601 : A. I. R. 1926 Cal. 872. 

S. 297— explaining first information re' 


port, properly amounts to misdirection—Mere summa¬ 
rising evidence is not summing up. 

The Judge in a proper summing up must formulate 
and specify simple issues for consideration, and collate 
the evidence and bearing upon the issues in 
order to assist the jury to arrive at the correct decision 
thereon. Merely summarising the evidence, examina- 
tion-in*chief, cross-examination and re examination of 
the different witnesses who have deposed at the trial, 
and putting before the jury all that has been said by 
the witnesses or by the lawyers appearing on the two 
sides and huddling together important facts as well as 
trivial points without any attempt at discrimination, 
instead'-of aiding tlie jur}' will only confuse them. The 
omission on the part of the Judge to present in his sum¬ 
ming up to the jury the first information report and its 
variance with the depositions of several witne.sses, 
named therein, has a material bearing on the case and 
constitutes serious misdirection sufficient to vitiate 
the verdict of the jury. (^Xewbould and Mitkerli, J.') 

Jessaratz/. Emperor. 87 I- C. 833 ; 

29 C. W. N. 526 : A. I. E. 1925 Cal. 729. 

--S. 297— Prosecution 7uitness suspected of com¬ 
plicity—Jury not directed to be careftd—Misdirection 
is caused. 

Where one of the witnesses for the prosecution is 
himself suspected of being implicated in the offence, 
the jury should have been directed not to accept his 
evidence w'ithout the most careful scrutiny. The omis¬ 
sion to give such a direction amounts to a serious mis¬ 
direction. i^Newbould and Mukerlee, //•) SaTYA 

Charan ^/.Emperor 26 Cr. L.J. 1155 t 82 Cal. 223 : 

88 I. C. 616 : A. I. B. 1925 Cal. 666. 
— ■ —S. 297— Misdirection—Evidence Act, S. 114 


CE. P. CODE CV OF 1898), S. 297. 

jll (jj )—Jury asked to presume accused's guilt on proof 
of identity of articles—Jury not properly directed to 
weigh all circumstances-Misdirection was held to exist. 

The charge to the jury regarding the Evidence Act, 

S. 114 , III. (a) was such as to have left an impression 
in the minds of the jury that if they found that the two 
articles were properly identified, as having been the 
properties which were stolen at the time of the dacoity 
in question, and were found in the accused’s possession 
they were bound to presume the accused’s guilt. The 
iury were not properly directed that it was their duty to 
weigh all the circumstances of the case, consider the 
accused’s explanation and then decide whether or not 
they should make such a presumption. Held ; that this 
was a serious misdirection. (^Hetubould and Muketii, 
//,■) Satya Charan z'. Emperor. 52 Cal. 223 ; 

88 I. C. 615 : 26 Cr. L. J. 1156 ; 

A. I. B. 1925 Cal. 666. 

-S. 297— Misdirection — Evidence Act, .S’. II4» 

III. (^ay.Direction that on proof of property being stolen, 
onus of proving innocence shifts to accused, is misdirec- 

lion—Evidence Act, S. Ii4i HI ia). 

In a criminal case the onus is on the prosecution to 
prove beyond reasonable doubt the guilt of the ac¬ 
cused. The never changes. Where the judge 

stated in his direction to the jury regarding Evidence 
Act, S. 114 . III. (a) that if the property was proved or 
reasonably presumed to be stolen property, the onus 
would shift to the accused to show that he acquired 
the property in an innocent manner. Held \ that it 
was a misdirection. 31 C. L. J. 310 and 1914 Cr. Appr. 
R. 4 ^, Foil. {Hewbould and Mukeriec, JJ.') SaTYA 

Charan v. Emperor. 82 Cal. 223; 

26 Cr.L.J. 1156 : 88 1. C. 615 : A. I. E. 1926 Cal. 666. 

_ --S. 297— Judge must laok to admissibility — 

Obiection by parties is immaterial. 

The duty of a Judge in a trial held with the aid of 
a jury is to prevent the production of inadmissible evi¬ 
dence whether it is or is not objected to by the parties. 
(Muker/i, J.) EMPEROR v. PaNCHKARI DUTT. 

52 Cal. 67 : 29 C. W. N. 300 : 
86 I. C. 414 : 26 Cr. L. J. 782 : 
A. I. E. 1925 Cal. 687. 

S. 291'■ Unlawful assembly—Judge must men- 


tion any changes that may he in the obfeett of the UU' 
lawful assembly—Penal Code, S. 141 . 

In making the charge to the Jury with respect to ac¬ 
cused in an unlawful assembly case the judge must be 
careful to see whether there has been any change in 
the common object of the assembly in the course of 
the occurrence. For the common object of an un¬ 
lawful assembly can change as the occurrence pro¬ 
gresses. So it may be that there are various common 
objects in the course of an occurrence and it is 
the business of the Judge in his charge to the 
Jury to place all these common objects that there 

may have been, before the jury to enable the Jury to 

decide if any of them has been proved against the 
accused and if so which of them. (^Greaves and 
Panton, JJ.) ABDUL GaNI t'. EMPEROR. 

25 Cr. L. J. 1386 • 
83 I. C. 346 : A. I. B. 1925 Cat. 494 
»S. 297 —Describing common object of unlaw¬ 
ful assembly as “ Disturbing public peace, resisting, 
obstructing and overawing the police by criminal force 
and of assaulting Police ” xuas held not likely to pre^ 
iudice the accused. 

Where a judge’s charge to a Jury in respect of the 
accused forming an unlawful assembly described the 
object of the unlawful assembly as follows ,*—“With 
the premeditated object of disturbing the public peace 
and resisting, obstructing and overawing the police by 
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criminal force and assaulting the police ” t-u , 

there can really be no objecfon to the Ivay i / a h cl 

^:/.:TurX"r fhiT‘s„'-r 

whole exceed the limits of the c'on.nton obje"ct‘s s“e" o'ut 

m S. 141, Penal Code, so as to be likely to prejudice 
the accused. (Greaves a^;r/ // ) AEn Ul 

Gan, .. h.MPKROH 25 c<.-"i^ ATse: 

_e oq^ 1925 Cal. 494. 
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tn 3 places in their arrest avd ample directions as to 

ZiTelrtT'^Z''- found to be accomplices 
ivere held sufficient for the point. 

Where the case was a dacoity case and two of the 
pro.secut.on witnesses were persons who had admit ed 
having assisted in disposing of stolen property and who 
had been arrested and subsequently discharged before 
being placed before a Magistrate, 

■ed the point but that having regard to the amX 

directions he gave the Jury as to the value of fhe 
evidence of these men if they were found to be ac 
comp.ices and to the fact that he ca’led the attention 
of the jury m three passages in his Judgment to their 

nec^sarv further amplification was 

^c^sary. (Sanaerson, C. J. and Chotzner, / 'l 

Hakendra Na'I'h Saha V. Emperor. 

40 C. L. J. 313 : 26 Cr. L. J. 307 : 84 I. C. 45l ; 

-S, 297 -/«xy. 

Judge should not suggest that a particular evidence 

^^‘■^kouldcd B.B. Chose, JJ.) 

Emperor?' ^^AGARMAL agarwalla ^ 

28 C. W. N. 947 ; 40 C. L. J. 135 : 25 Cr. L. J. 1217 : 

<5 OQ-r ^924 Cal. 960. 

&. 297— Charge to jury^Misdirection— Pri 
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the other supplementary, one batch of prisoners beine 

ried by one Judge and one Jury and the other batch 

by a different Judge and different jurv. (IValmsley 

and Suhrazoardy, /J.) MOKE JUDDI z/. EmPEROR. 

72 I. C. 65 : 24 Cr. L. J. 305 • 

c OQ^ ^924 Cal. 435. 

15. 297 —Charge to Jury—Common intention 

^ .A f. ^ ^ ^ 9 . .. 


P'-opiety—Not distinctly put 
‘causilt‘o’^If~^°’^‘ r"/«xyr/,a« reasonably necessary— 

On a charge under S. 304, I. P. C., the defence of 
the accused was that the deceased came into his house 
at midnight for robbery, that the accused woke up, 
saw the deceased coming from house and inflicts! 
wounds on him which proved fatal. The Asst. 
Sessions Judge who charged the jury expounded the 

reference to the right of private defence 
•Of the body and omitted all reference to the right of 

of property. Held, that the Judge 
Should have charged the jury that if they believed 
tnat the accused had reasonable ground for supposing 
that the thief had with him articles taken from the 
nouse, the accused was entitled to exercise his right of 
private defence of property under S. 103, I. p c. 
Ihe Judge should have further directed the jury to 
consider whether the accused had not used more force 
fivW '''^.s reasonably necessary for preventing the 
tmef from running away with the stolen property. 
\Mreaves and Panton, JJ.) BaSERUDDI Sheikh 7/ 

■Emperor. 39 c. I. J. 525 : 28 c. W. N. 585 

A. I. E. 1924 Cal. 776. 
o , ■®* 297 —Charge to Jury—Different trials — 

/r/a/— Sentence. 

Where there are two trials, one original and the other 
supplementary it is proper for the Judge to warn the 
Ju^ in the supplementary trial that they should not be 
iniiuenced by the fact that the first batch have been 
•convicted. The second trial must be decided on the 
•evidence on its own merits. As a general rule there 
•^^ught to be uniformity in the convictions and punish- 
tnents but it is impossible to apply this principle in 
■«I1 cases where there are two trials, one original and 


and act by any oP the confederates in furiAeranelth'eZ 

fz:fffr:;!i:r'‘^ 

. The material portions of the Judge’s charge to the 
jury were as follows ^ 

M^tei anrl"-f ^ Common intention to rob the Post 
r». 1, . r "ccessary to kill him, and if death 

HrX Zta, 

I*" you come to the conclusion that these three or 

four persons ceme into the Post Office with that inten- 

and if death 

resulted from their act, if that be .so. you are bound 
to find a verdict of guilty. -ire oouncj 

"I say if you doubt that it was the pistol of the 

matter, if you are satisfied on the other hand that the 
this fi'-ed hy one of those persons in furtherance of 

this.cornmon intention, if that be so, then it is your 

duty to find a verdict of giiilty.” ^ 

that there was no misdirection and that the 
balance of authority and rea.son is against the limited 
mterpretation placed on S, 34 of the Indian Penal 
Code in 41 Cal 1072. (Afuher/i, Richardson, C. C 
Gh^e, Cuming and Page, JJ,] Emperor v 

Barendra Kumar Chose. 28 C. w n 170 ■ 

38 C. L. J, 411 : A. I. R. 1924 Cal. 257 (F B )' 

S. 297— jury—Misdirection 

_- - t ^ ^ 


^ ft^ry — lyjjsairectton — 

Where the only issue in the case of a trial for 

causing grievous hurt is whether the right of private 

defence exists or not, it is a misdirection for the Judge 

Isk i \ 2 of the I. P. C. and fo 

Seised whether such right was ex- 

p^n!ir'- a J^dge in explaining S. 100 of the 

Penal Code to the jury omits mention of the appre¬ 
hension of grievous hurt there is misdirection 
even though the whole section is read out to 
the jury. On a charge under S. 326, I. p. c 

the omission fo refer to the provisions of S. :or, I P 
C. is a misdirection. Similarly where the statement 

trial^hfs Magistrate is put in at the 

tnal, his deposition in a cross case should also be put 

m If he considers it as part of his defence. It is the 

duty of the Judge to warn the jury that the statement 

of an accused not amounting to a confession cannot 

aid ^Th {Hevibould 

EMp/nnn'” MAHO^^ED YUNUS tJ. 

Emperor. so Cal. 318 : 77 I c. 819 ( 2 J- 

_ 1923 Cal. 517 . 

Ss. 297 , 298 —Misdirection to fury—Defective 

" t* J-m fyPjm --_ . ^ ^ . t mm 


J- -- cietbiufi fury—fuereettve 

%r all questions required 

Where the jury was asked to decide which hy- 

K i" effect 

told that the prosecution would discharge its onus bv 

producing the belter hypothesis. The charge is 

defective if It does not set out all the questions^that 
are r^mred for decision. It is wrong to refer to |^he 
aii^ndinents ofjaw proposed for legislation. (fVo/mslev 
and yy.) Abdul Gohur t'. Emperor^ 

26 C. W. N. 972 : 36 C. D. J. 152 : 71 I, C. 124 :* 
24 Cr. I. J. 76: A. I. R. 1922 Cal 505. 
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_ 2 Q''i—C/iar^rc' fo hn y—of (hargcsy 

"^"'T^e'laVTequires. in trials by jury, a judge only to 

record the heads of his charge These 
such statements on the part of the judge as tv.ll enable 
the appellate Court to undemtand exactly what he 
reallv said. {JVahfislcy oud Suhrawardy. Jj>) 

AimULGAFURKHANt EMPEROK. 3,. 

26 C. W. N. 996 : 35 C. L. J. • 
71 I. C. 56 : 24 Cr L. J. 8 : A. I. R. 1922 Cal. 192 
297— Xon-directioit—C onttneut oti evcf y 

fio^sible point is not uaessayy. 

^ A Se.sLns Judge is not required to comment 


on 


A rjessionii juufic 

every point that could be possibly argued 
the Leased. It is sufficient if the Judge deals with 
the more important points and does not unduly p 
on the jury his own views on questions of tact. in 
deciding whether there has been misdirection on the 
facts, the charge of the jury should be f 

71 vhole (A'twbould and Suhrmoardy, J J ) 

sL-ImL. EMPEHOR. 49 cal. 873 : 26 C.W.R. 680 : 
69 I. C 145 : 23 Cr. L. J. 657 : 34 C. L. J . 279 . 

A I. R. 1922 Cal. 107. 

__S. 297— C-4(irjrt- to jnry—Essentials vf~ 

Hcfercnee to defence case. 

In judging the charge to the jury one cannot say 
that there has been mis-direction because every point 
in favour of the accused has not been put to the jury. 
'I'he charge must be judged as a whole and one must 
see whether judging it as a whole, the case for the two 
sides had been fairly put, so that the jury can under¬ 
stand what they have to decide and come to a right 
(onclusion. It is not necessary for the Sessions Judge 
to repeat everything that has been said by the pleader 
for the defence in his speech. But he should draw the 
attention of the jury to the more essential items and 
the strongest argument that had been advanced for the 
defence. A mere reference to the argument of the 
pleader is insufticient. {JVewbould and Chose, J J.) 

Hari Charan Das v. Emperor. 34 C. L. J. 516: 

66 I. C. 998 : 23 Cr. L. J. 342. 

S 297 —Charge to jury — Misdirection. 


CR. P. CODE CV OF 1898). S. 297. 

Where a Judge did not tell the Jury that they couldf 
draw an inference unfavourable to the prosecution, 
from its omission to examine material witnesses, it 
amounts to a material misdirection and vitiates the 
trial. {Chatter/ee and Cuming, //.) TENARAM 
mondal V . Emperor. 33 C. L. J. 180: 

25 C. W. N. 142 : 61 I. C. 1003 : 22 Cr. L. J. 475. 
-S. 297 —Charge to Jury — Theft. 

Mere failure to explain essentials of offence is no- 

leason for supposing that the jury weie in any doubt 

as to the offence charged, if no misdirection has 

been pointed out. {^Oldfield and Ramesam. J 

RaNGARE RamUDU. In re. 17 I*- 

A. I. R. 1923 Mad. 329. 

- Defective direction. 

Where the Sessions Judge did not explain in what 
the offence of theft with which the accused was 
charged consisted, Held there was no want of d-rec- 
tion where no question as to whether there w^s a. 
legal possession or dishonest intention, was establ^h- 
eci. {Oldfield and Ramesam, JJ.) 

MUDU. In re. 17 L. W. 236: A. I. R. 1923 Mad. 329. 
—S. 291—Omission to state that accused ts 


In a charge to the jury the Sessions Judge said that 
it was for the accused to prove their plea of althi and 
if they failed to prove it a presumption as to their 
complicity in the crime should be drawn. He also 
said that if the case against the accused had been 
a got-up one. the evidence would have been of a differ¬ 
ent character and free from many defects, and that 
there was nothing in the evidence to support the de¬ 
fence. He also stated that one of the Prosecution 
Witnesses, was under an obligation to the accused 
but this, the High Court found was not supported by 
the evidence. Held, that there was a misdirection to 
the jury and that the accused should be acquitted. 
The Judge must be careful that he does not usurp the 
functions of the advocate, and that the evidence is 
presented to the Jury in a dispassionate manner. 
{Beachcroft and Chose, //.) EMPEROR ?■. TaRI- 
bullah Sheikh. 

25 C. W. N. 682 : 66 I. C. 180 : 23 Cr. L- J. 244. 
- S. 297— Charge to inry. 

Where a charge to a Jury concluded thus “you 
will have to consider whether the absurdities, con¬ 
tradictions, and discrepancies in the prosecution evi¬ 
dence are such, as would arise naturally or are due to 
the fact that that story is a fabrication, held the 
charge was not a proper one. {Teunon and Chose., 

J /.) Goala z'. Reed. 25 C. W. N. 609 : 

83 C. L. J,503 : 64 I. C. 665 : 23 Cr. L. J, 41. 
_S. 297— Omission to tell Jury of non-examin¬ 
ation of material witnesses by the prosecution. 


entitled to benefit of doubt is not misdirection. 

The omission to tell the Jury that the accused is 
entitled to the benefit of any reasonable doubt is not 
a misdirection vitiating the trial, though as a matt^ 
of practice it is as well to always end the charge with 
these words. {Baker, J. C ) KahiMBEO^. EMPEROR. 

7 N. L. J. 208 : A. I. R. 1925 Nag. 164. 

_S. 291-^Charge to fury — What to contain. 

A charge to the jury which neither sums up the evi¬ 
dence for the prosecution nor lays down the law by 
which the jury are to be guided but merely states that 
the law on the subject had already been presented by 
the Public Prosecutor and that in the judge s pinion, 
no difficult point of law arose is defective. {Kotval, 

A J. C.) RAMPRASADr. EMPEROR. 

' 88 I. C. 178 ; 26 Cr. L. J.1090. 

_S. 297 _ Excluding question as to accused's 

infancy and immature understanding is misdirectimi. 

When the Judge attempts to exclude the considera¬ 
tion by the jury, of the question as to whether the 
accused was a boy under I2 years of age and m- 
capable of understanding the nature of his act, his- 
summing up upon the point amounts to a misdirection,, 
the question being one for the jury to decide not¬ 
withstanding no proof may have been adduced on the 
point {Pullan, A. J. C.) EMPEROR z-. AM RAZA. 

26 Cr. L. J. 310 : 84 I. C. 454 : 28 0. C. 69 ; 

A. I. R. 1925 Oudb 311. 

__S. 297_ Omission to define in detail offence 

charged does not Justify re^'ersal of verdict where 
Jury has understood fully the constituent factors. 

An omission by the magistrate to give the jury a 
detailed definition of the offence charged is ^ot a 
misdirection justifying reversal of verdict where the 
nature of the offence was fully described to the jury 
and the constituent factors fully understood by them.- 
{^Pullan, A. .1 C.) JINDAR SlNGH z\ EMPEROR. 

81 I. C. 808 : 25 Cr. L. J. 1032 : 

A. I.R. 1925 0udh69. 

Ss. 297 and 587— Sessions trial — Charge to 


the Jury — Dacoity — Misdirection—Irregularity 

A Sessions Judge in a case of dacoity charged the 
Jury as follows on the nature of the offence. the 
nature of the charge is, no doubt, familiar to you all. 
It must be proved that there was robbery* committe^ 
by five people or more and also that each of accused 
took part in the robbery.** Held, that the direction 
was insufficient and illegal in that it did not explain 
to the Jury the ingredients necessary to constitute the 
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.offence of robbery and that the defect could not be 
c^ed by S. 537. Cr P Code. 30 M. 44 ; 39 a 348, Ref. 
\lVaztr Hasan^ J. NaWAB ALi zf. EjMPKROR 
lO 0. & A L,R« 538: 11 0*L.J. 315 : 25 Cr. X J 1129 • 

«? 9Q- ^^24 Oudh 411. 

b, 29 < —C har^^c to Ju ^'y—Failure to refer 


■ , . ... ,, u‘iurc lo refer 

.to inadmtsstbU evidence on record—Verdict of fnrv 
setting aside of, 

\Yhere statement of the accused amounting to con¬ 
fession was brought to light in the presence of the 
jury, and was held to be inadmissible but was not re¬ 
ferred to in the charge to the jury. 

Held., if the statement was inadmissible then omis- 
•Sion to refer to it in the charge was a misdirection in 
•law arid vitiated the trial. If, on the other hand, it 
■was admissible, this statement must have been nro- 
rninently brought out by the Judge in his charge to 
the Jury. The verdict of the Jury cannot be set aside 
unless there is a clear misdirection in the charge bv 
the Judge to the Jury. Uwala Prasad and Adami. 

//.) Sumeshwar Jha V. Emperor. 

a ' 23 Cr. L. J. 91 : 

^ ” 31 : A- I. R. 1923 Pat. 103. 

——o- ^^^—Jvon-d,rection~Mis-direction-Pcnal 

'Code, S. 302 . 

A mere failure on the part of the Sessions Judge 
to pomt out to the Jury all the matters which may be 
•considered by them in evidence, does not necessarily 
amount to a misdirection. Where the facts disclose 
-a case to be either of murder or nothing else, the 
non-direction by a Sessions Judge of the attention of 
the Jury to the fact that even if an offence under 
o. 302 of the Penal Code has not been made out the 
tacts established might constitute a minor offence, 
does not amount to a misdirection. {Dawson Miller, 
■C /. and Adami, /.) EmpeROR BhIM LaL. 

23 Cr. L. J. 47 : 64 I. C. 671 t A 1. R. 1922 Pat. 321. 

and 298— Charge to Jury—Jury 
asked to take broad view of the evidence is not a mis- 
■dtreciion. 

A direction to the Jury to take a broad view of the 
evidence and cautioning them against minor discre¬ 
pancies in immaterial and collateral matters in the 
•case, is not a misdirection. {Jwala Prasad, A) 

Baijnath Mahton V. Emperor 

1 Pat. L. T. 708 : 59 I. C. 587 ; 22 Cr. L. J. 125. 

S. 297— Misdirection alone is not sufficient to 
vitiate the trial—High Court, in case of misdirection 
Vitiating the verdict, may direct re-trial or dispose of 

■the case by entering into the merits of the case _ Judge 

■may in the charge state his opinion on the facts but not 
too (iogmatically He must fairly leave the fcuts to be 
decided by the jury—If summing up is calculated to 
■leave misleading impressions on the mind of the fury, 
there is misdirection. 

High Court, in the case of misdirection vitiating the 
•verdict can direct re-trial or enter into the merits and 
dispose of the case. 

In a charge to the jury in a conspiracy case not only 
us It necessary that there should be a consideration of 
'the conspiracy and the determination as to what was 
Its nature and by what evidence it is proved ; but un- 
it is quite clear that if there was a conspiracy all 
the accused were the members of it, there should be 
^somewhere a separate statement and criticism of the 
proved actions of each of the members of the con- 
•spiracy. If this is not done the jury may take it for 
igranted that all the accused were knowingly members 
the conspiracy and that the only question before 
them^ was whether the conspiracy was criminal. 

It is permissible for a Judge and especially in India, 

IS often necessary for a Judge, to express an opinion 
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clearly to the jury, and it is also permissible, though 

not always or indeed often advisable, to admonish the 

Jury as to their duty, but it is unfair to the Jury if the 

Judge says to them “I am thoroughly convinced of the 

guilt of the accused. Return a just verdict. If you 

do not, both you and I will be disgraced for ever,” 

A Judge in his charge to the jury must not make an 

appeal or exhortation to the jury. Where the summing 

up IS calculated to leave a misleading impression on 

the rnind of the Jury ; that amounts to a misdirection. 

, express his opinion in the charge to 

the Jury but he should be careful to add that it is for 

the Jury to form their opinion on the evidence. A 

Judge should not in his charge to the Jury express his 

opjnioii in terms too dogmatic and unqualified and 

state his own view on important matters of fact so 

positively as to leave the jury no loophole for taking 

any other view ; his doing so vitiates the verdict of the 
Jury. 

The Judge is not expected to comment on every 
point that could possibly be urged in favour of the 
accused. It is sufficient if he deals with the more im¬ 
portant points and does not unduly press on the jury 
his own view on the questions of fact. 40 Cal ^77 at 

The Judge should not ridicule the defence at the 
very outset of the charge before the discussion of the 
evidence ; for that may have a pernicious influence on 
the mind of the Jury and the Jury may thereby reject 
the whole defence theory without giving sufficient 
consideration to it. 

The Judge should warn the Jury that the statement 
ot the accused not amounting to confession cannot be 
considered against the co-accused. 

A charge to the Jury must be read as a whole and 
It upon the general view taken, the case has been 
tairJy left within the Jury’s province there is no mis- 
irection. 41 Cal. 1023 Foil. Morever, misidrection 
by Itself IS not a sufficient ground for setting aside a 

^lal. {Kennedy, J, C, and Raymond, A, /. C.') 

Topandas z/. Emperor. 

25 Cr. L. J. 761: 81 I. C. 249: A. I. R. 1925 Sind 116. 

" —Heme of the accused recognised on the 

spot in spite of sufficient opportunity to recognise exis¬ 
ting—fact not pointed out to Jury—Prejudice is 
caused. 

Where in the charge to the Jury there was no direc- 
tion given as to the circumstances pointing to the fact 
that there was opportunity of recognition, and the fact 
tha. none of the accused were recognised was not even 
mentioned by the learned Judge. 

this was an omission on a vital point 

accused. (IValmsley and 
Sheikh Abdul v. Emperor. 

26^c^. J. 606 : 85 I. C. 830 : A. I. R. 1925 Cal. 887. 
J— 0. 29$—Charge to Jury—Judge stating that 

obtain confessions admitted in evideiue were voluntary 

J ury asked to consider only if they were true—Trial 
IS Vitiated. 

Where the Judge made observations in his charge to 

the Jury to the following effect: ‘‘Taking the evidence 

and the circumstances and the probabilities into my 

consideration I am satisfied that the confessions in 

qu^tion were voluntary and I accordingly hold them 

to be so. It is for you to decide whether or not they 
are true.” 

Held, that the jury have to decide independently 
whether the confessions were voluntary and it was not 
right, therefore, to take away entirely from the jury 
the consideration of the question as to whether the 
confessions were voluntary or not. It was the duty of 
the learned Judge to place before them the facts and 
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circumstances pro and con., and ask them to form their 
own conclusions as to the character of the confessions. 
The omission to do the same is sufficient to vitiate the 
verdict of the jury. iWalmsley and Mukerji, JJ ) 

Sheikh addul v. Emperor. 26 Cr. L. J. 606 • 

88 I. C. 830 : A. I. R. 1925 Cal. 887. 

_ S. Charge to the ittry -Non-direction — 

Right of private defence. 

Where a charge to the jury omits to make any refer¬ 
ence to the right of private defence under 
S. 103 . I. P. E., set up l)y the accused, the charge is 
had in law and vitiates the trial. {^Greaves and Pan¬ 
ton, /y.) Paseruddi Sheikh v. Emperor. 

28 C. W. N. 585 : 39 C. L. J. 625 : 

A. I. R. 1924 Cal. 776. 

-Ss. 298 and 299 —Charge to jury—Record of 

— I denfification. 

In trials by jury though the law requires a judge to 
record only the heads of his charge, still the record 
should Include such statements and comments on the 
part of the judge as will enable the appellate Court 
to understand exactly what he said. 23 W. R. 32 Cr. 
Foil. {Watmsley and Stchrawardy, J J ABDUL 

(lAFUR Khan v. Emperor. 26 C. W. N. 996 : 

38 c. D. J. 437 : 71 I. C- 56 : 24 Cr. L. J. 8 : 

A. I. R. 1922 Cal. 192. 

-S. Formulating questions for considera¬ 
tion of jury is not required by Icnv—The practice is 
henoever, advisable. 

The law does not expressly require a Judge to for¬ 
mulate, at the conclusion of the delivery of his charge, 
specific questions for the juror’s reply. .Such a practice 
is. how-ever, helpful in deciding the legal effect of 
jury’s finding, but the formulation of such questions 
requires great care and queries should be confined 
within the narrowest possible compass. 

Kulwant Sahay, /.—In complicated cases the judge 
should, in his charge to the jury, not only explain the 
law, but should draw their attention to the evidence in 
the case and explain how they should apply the law 
to the particular facts of the case. Observations of 
Manuk, J. in 3 Pat. L. J. 65 s Appr. {Bucknill and 
Kulwant Sahai, JJ.) RUPAN SiNGH t/. EMPEROR. 

4 Pat. 626 : A. I. R. 1926 Pat. 797. 

-S. 2%^—Misdirection—Reference to statement 

not on record if a misdirection 

The Judge told the jury what the purport of the 
statement made on the 5 th of July was although the 
statement had not been proved and was not on the 
record ; and furthermore, he told the Jury that the 
statement of the 13 th of July proved as the first infor¬ 
mation merely amplified the statement of the 5 th of 
July and that its importance was not more than that 
of a statement made in the ordinary course to a Police 
officer. Held, he placed before the Jury a statement 
w'hich was not on the record and he did not tell them 
that they should exclude from consideration a state¬ 
ment w’hich was not evidence in the case. There was 
consequently misdirection. (^Contts and Das, .f J•') 

Dasrath Singh v . emperor. 

1 Pat. L. R. (Cr.) 192 : 67 I. C. 602 ; 23 C. I. J. 406 : 

A. I. R. 1923 Pat. 168. 
——S. 298 —Confession inadmissible referred to 
in charge—Retrial must be ordered. 

Where an inadmissible confession was referred to in 
the charge to Jury though the Judg? tried to remove 
the effect thereof from the mind of the Jury. Held, 
retrial should be ordered. {,Das and Bucknill, /J-) 

Damodar Ram v. Emperor. 3 Pat. L. T. 62 : 

IP at. L.R. (Cr.) 171 : 65 I. C. 573 : 23 Cr. t. J. 141 : 

A. I. R. 1923 Pat. 142. 

— ■ S. 298— Direction — Asking fury to take broad 
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vie^v of evidence is not a misdirection. 

Where a Sessions Judge directs the Jury to take a 
broad view of the evidence ignoring small discrepan¬ 
cies in immaterial and collateral events inthe case there- 
is no misdirection. {Jwala Prasad, /.) BaUNATH 

Mahton V . Emperor. i Pat. L. T. 708 : 

59 I C 667 : 22 Cr. L. J. 126. 

-S. 299— Jury, duty of — Nuisance on public 

road. 

Where it was contended that the jury acted without 
jurisdiction in recommending that Bhusaul should be 
allowed to remain on land which they found to be a 
public road, held, in allowing the Bhusaul to re¬ 
main they must be understood as having found that it 
did not constitute any obstruction. It seems they 
made a distinction between Bhusaul and other articles 
such as tiles, palm trees, leaves, etc., which they evi¬ 
dently regarded as nuisance and ordered them to be 
removed. i^Ross, /•) JANKI Singh v, BidaPAT 
Singh. , A. I R. 1922 Pat. 224 (1). 

- S. 300 —Jury allowed to disperse after 

charge—Trial is illegal. 

There can be no doubt that S. 300 does not contem¬ 
plate that the jury, after the Judge has summed up a 
case to the Jury, will leave the precincts of the Court 
or be at large. The section clearly contemplates that 
after the Judge had delivered his charge the Jury 
must then retire to the Jury room and then and there 
consider its verdict. Where after the Judge’s charge 
to the jury the latter were, owing to exceptional cir¬ 
cumstances, allowed to disperse for several hours and. 
then returned to the Court and considered and deli¬ 
vered their verdict, held, that the trial was vitiated. 
{Bucknill and Ross, JJ,') SaRIMAN AhiR v , Em- 
PEROR 6 Pat. L. T. 562 : 86 I. C. 717 >. 

26 Cr. L. J. 861 : A. I. R. 1926 Pat. 695. 

-S. 301— Procedure. 

Where there are more than one accused and where 
there are several charges, it would be at convenient 
course if the officer of the Court were to take the ver¬ 
dict of the Jury upon each charge separately. {^San¬ 
derson, C. J, and Panton, J,') Eran Khan v. Em¬ 
peror. 50 Cal. 668 : 24 Cr. L. J. 838 ; 

74 I. C. 950 : A. I. R. 1924 Cal. 47. 

8. 301 —Important defence evidence not placed 
before fury—Their verdict cannot be sustained, 

A verdict obtained from the jury without placing 
before them an important piece of evidence in favour 
of the defence, whatever may have been its real worth 
cannot be sustained. (Cuming and Mukerfi, J J f) 

khijiruddin V. Emperor. 42 c. L. J. 604: 

A. I. R. 1926 Cal. 139. 

- S. 308 —Inability to give reasons^Inference 

that fury has no good reasons is not fustified. 

In a trial for murder by jury all the jurors found 
the accused not guilty. Thereupon the learned Judge 
asked them the question : “What are your reasons for 
your verdict.** The answer they gave was:—“We 
give him the benefit of doubt. We can give no 
other reason *’ Held, that from the mere fact that 
the jury were unable to give reasons beyond saying, 
that they gave the accused the benefit of doubt, it 
cannot be held that the Jury had no adequate reasons 
for bringing a verdict of not guilty. (^Suhrawardy 
and Mukerfi, JJ.') EmPEROR «. NISHI KaNTA 
BanIKYa. 41 C. L. J. 36 : A. I, R. 1926 Cal. 625. 

-8. 308— Verdict incomplete — Questions tO' 

fury can be put by Judge. 

In a case of incomplete verdict, the Judge is com¬ 
petent to put questions to ascertain precisely what, 
they meant. A verdict obtained by means of sucb 
questions is legal. (^Sanderson, C, J• ondPanton, /.)» 
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Eran Khan c/. Emperor. 50 Cal. 658 ■ 

24 Cr. L. J. 838: 74 I C. 960 : 
_ A. I. R. 1924 Cal. 47. 

— S. of Jury-Duty of Judge to 

ascertain verdict on each charge. 

The accused was tried for criminal misappropriation, 
for criminal breach of trust under S. 409 , I. P. C., for 

frarning incorrect records under S. 218 , I. p. C. and 

falsiGcanon of accounts under S. 477 (ff). I. p. c. 
The Jury who tried the cases leturned a verdict of 

409 and 403 . I. P. C., but 
FhW 218 and 477 {a), f/e/d, the 

\erd.ct was sufhciently clear and meant that the jury 

acquitted tne accused on all charges under S. 409 and 
the charge under S. 403 . I. P. C. Consequently there 

from the jury 

^ Suhrawardr 

Chandra Banerjea z\ Emperor. 

27 C. W. N. 626 : A. I. R. 1928 Cal 647. 
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before the case can be submitted to the jury. There 
IS no power in a Judge to present a case to a jury sub¬ 
ject to conditions, and once a verdict is delivered there 
JS no power in the trial Court or in the jury to recon- 
sider that verdict except under the provisions of S. 304. 
Where after a trial had been concluded and 

verdict given, a new trial had been held on 

^ .V®" ^nd a fresh verdict given. 

that it IS immaterial that the second verdict 
happened to be the same as the first. The second 
verdict upon which judgment has been given and sen- 

In^rf ^ judgment based 

v^-T without jurisdiction and is 

void. {Ffoide, J.) Lyme v. Emperor. 

4 Lah. 382 : 77 I. C. 425 : 26 Cr. L. J. 426 (1) : 

A. I. R. 1924 lah. 17. 


J) riaihy iury—Recording individual 

opiuiCH of Jufors is irr€guliXf\ 

In cases of disagreement among the jury the indivi- 

dual opinion of n.embers should never be disclosed, 36 
Mad. 585 , Foil. The procedure of disclosing is opposed 
to a fundamental principle of the scheme of trS by 
jury. {Simpson, A, J. C.) JaGaNNaTH v, Empe- 

2 0. W. N. 684 : 89 I. C. 386 
26 Cr. L. J. 1346 : 12 0. L. J. 643 

A. I. R. 1926 Ordh 746 


S. 303 —Reasons should not be asked. 


— -'ft/* l/c U-'PCCU ^ 

It IS not competent to the Sessions Judge after a 
clear verdict was returned by the Jury to ask (hern for 
their reasons 58 I. C. 829 , Foil. {Mu/lici and Buck- 

snif jj.) Emperor v. Ali Hyder. 

^ X. T. 426 : A, I. R. 1923 Fat. 474. 
S {\)—Verdict must be elicitid by gues- 

ITJ'! ^^[f-S-'^Sezeral charges^ Conviction on a 

^ without mentioning of which charge. 

Will be set aside. 

A verdict on all charges should te elicited by the 
Judge by questions under S. 303 (i), Cr. P. Code 

ana the questions and answers recorded under S. 303 

( 2 ). here there were several charges of which the 

accused were charged, a statement in the judgment 
that the verdict was of ‘guilty’ was held not sufficient 
and the conviction was set aside. {Kctvaf A J C) 

Ramprasad V. Emperor. 26 Cr. L. j. ]090 • 

A. I. R. 1926 Nag. 53* 
7 -S. 803 {l)^PVhere in case under S. 408 , I 
R. C., ;ury s verdict as to amount embezzled is not de¬ 
finite and Judge is inclined to differ from them, he is 
bound to question jury. 

Where in a case under S. 403 . I. P. Code, the jury 
returned a verdict of guilty but were not definite as to 
the amount embezzled but gave some approximate 
amount which was a fraction of the amount charged 
and where the Judge was inclined to think that a 
much larger amount than that mentioned by the 
jury had been misappropriated, held, that under 
o. 303 . (i), Cr. P. Code, the Judge is always enti¬ 
tled to ask the jury such questions as are necessary to 
ascertain what their verdict is ; and in a case like this, 
it is his duty to question them. {IValmsley and 

Mukerri, JJ,') Khirode Kumar Mukerji z, 

Emperor. 40 C. X. J. 555 : 29 C. W. N. 54 : 

26 Cr. X. J. 532 : 85 I, C, 372 • 

A. I. B. 1925 Cal. 260. 

" — Verdict given—Fresh evidence after 

verdict—Fresh verdict void. 

All the evidence on both sides must be concluded 


• S. S07—Reference to Uigh Ccurt—Difference 
between Judge and Jury^Weight due to their opinions 
—Charge of rape. 

“"der S. 307 . High Court may exer- 

cise any powers which It may exercise on appeal but 
It IS perfectly within its rights in considering that in 
cases such as these, intejferenre should only be per- 

ITnperversity or clear and manifes terror 
and that where a jury has arrived at a verdict which 

IS not perverse and not clearly and manifestly wrong, 

such verdict should not be interfered with although it 
is perfectly po.'^sible to form a not unreasonable opi¬ 
nion contrary to the opinion taken by the Jury. The 
advantage of adopting this course is that it secures the 

i^g'^Jature m creating juries. If the other 

'ome^h re-opened ab initio, it is 

womewhat difficult to see what useful function is per- 

For in every case in which the 
Judge does not agree with their verdict, the case can 
be lefyred to the High Court which then proceeds to 

interfere 

J unless the verdict is perverse or clearly and manifestly 
) wrong. In no case is it more difficult^ to arrive at a 

confident verdict as to whether evidence is false or 
t^rue than in cases in which women alleged that they 
have been outraged or that outrage has been attempt’- 

rA ^ot only has one to consider the pos¬ 
sibility of deliberate falsehood but tho.=e who have to 
arrive at a verdict have to considei the possibility of 
unintentional mis-statements produced by hysterical 
conditions which are apt to be found for in cases of 

thi difficulties are increased when from 

the nature of the charge there can be no physical trace 

therru r ^ attempted rape. Where 

^ere is no reason to suppose that the jury did not 

* "ot unreasonable verdict, the 
not interfere with that verdict. (Stuart 
and Mukertt, JJ,) EmPEROR z/. PaNNa LaL. 

ft! T ^ • I*- B- 6 A. 66 (Cr.) : 

811. C. 629 : 25 Cr. X. J. 981 : 46 All. 265 : 

A. I. B. 1924 All. 411. 

'ZZZr^' Court—DifiTerence 

dufto!^ of Jury—Weight 

Only in cases where the verdict of the iurv is n^r. 

verse, will the High Court place its own esdmat^of 

the evidence as against the verdict of the jury. (Mac^ 

Emperor z/. Charles 
JOHN Walker. 26 Bom. X. R. 610 : 

26 Cr. X. J. 211 : 83 I. C. 996 : 

A. 1. R. 1924 Som. 450. 

—Want of sanction under S. loc is 
ground for non-interference. 

The fact that there was a want of necessary sane- 
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tion before the prosecution was instituted is no ground 
for the High Court to decline to interfere in reference, 
if no failure of justice has been occasioned. The 
words of S. 307 ( 3 ) are wide enough to cover the limi¬ 
tations which exist upon High Court’s powers in deal¬ 
ing with appeals under S. 537 . {.Micieody C. /• 

s7i<ih. /.) liMPEROR V. SHANKER BaLKKISHNA. 

47 Bom. 31 : 24 Bom. L. B. 484 • 

A. I. E. 1922 Bom. 368. 

_S. 307— Court sh)ulii consider entire 

andaue '^ir in^ due ‘vei^kt to opinion of Judge and 

W^hen a Judge makes a reference to the High Court 
under S. 307 it is the duty of the High Court not only 
to consider the entire evidence, but also to give due 
weight to the opinion of the judge and the Jury. 
(Sanderson, C. /. and Panton, /.) . EMPEROR v. 
MOriZAL Peada. 29 C. W. N. 842 : 89 I. C. • 

26 Cr. L. J. 1298 : A. I. E. 1925 Cal. 909. 

___s. 307— Verdict of jury should be accepted 

where it is not unrcasonahle. 

What the Court has got to find before it can refuse 

to accept the verdict of the jury in a case under b. 
307 , C. P. Code., is if the verdict is unreasonable. 
(^Greaves and Mukerit,//.) EMPEROR 

NAND Dutt. 29 c. W. N. 733 : 

42 C. L. .T. 247 : 88 I. C. 1000 : 26 Cr. L. J. ; 

52 Cal. 987 : A. I. E.1923 Cal. 876. 

-S, 307— Judge considering verdict of jury to 

he wrong but no*, perverse—Reference is necessaf’y. 

Before making a reference the Judge need not ^ be 
satisfied that the verdict is perverse; it is sufficient 
that he should clearly be of opinion that a reference is 
necessary for the ends of justice. 23 C. W. N. 747 Ref, 
Where in a trial of accused on a charge 
of murder the judge felt that the verdict of the 
Jury was wrong and that if he accepted the verdict in 
its entirety he was unable to do justice to the accused. 

Held, that the ends of justice demanded a refer¬ 
ence to the High Court. (^Mukerti and Duval, //•) 
SaRODA CHARAN MISTRI V. EMPEROR. 

87 I. C. 606 : 41 C. L. J. 320 : 
A. I. R. 1925 Cal. 798: 26 Cr. L. J. 1006. 

-S. ZOT—Opinion of Judge and Jury^Due 

weight should be given to both. ^ 

In dealing with a case under S. 307 , the High 
Court has got to give due weight to the verdict of the 
jury and also to the opinion of the learned Judge: 
{Suhrawardy and Mukerfi, JJ-) EmPEROR v. 
NISHI KaNTA BaNIKYA. 41 C. I. J. 35 : 

86 I. C. 453 : 26 Cr. L. J. 805 : A. I. R. 1926 Cal. 525. 
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S. 307 —Reference to High Court—Verdict 
of fury—Interference with—When justified. 

Where there is a reference to the High Court by 
the Sessions Judge disagreeing with a unanimous ver¬ 
dict of “not guilty” by the jury, the High Court will 
have to consider whether the Jury were entirely unrea¬ 
sonable in giving the benefit of the doubt, as they did, 
to the accused, and whether it was impossible for the 
jury to arrive at any other reasonable conclusion than 
that the guilt of the accused had been brought home to 
him. ( G reaves and Duval, J J j) EMPEROR v, GOLAM 
Kader. 28 c. W. N. 876 : 25 Cr. L. J. 1284 : 

82 I. 0. 356 : A. I. R. 1924 Cal. 938. 

307 —Reference to the High Court—Penoers 


-S. Z(yt—High Court—Verdict of jury—Re¬ 
ference—Powers of High Court. 

S. 307 of the Cr. P. Code requires the High Court to 
give due weight to the op nion of the Sessions Judge 
and the jury after considering the entire evidence and 
then to acquit o." convict the accused. It does not 
require the High Court to attempt to reconstruct the 
verdict of the jury. In giving due weight to the opi¬ 
nion of the jury,the High Court would always hesitate 
to rever.se a unanimous verdict unless it is perverse or 
unreasonable. Where the verdict is unreasonable, 
having regard to the cumulative effect of the evidence 
and there cannot be any doubt as to the guilt of 
the accused, the High ('ourt would accept the refe¬ 
rence and set aside the ju’-y’s verdict. {^JVe.obould and 
B. B. Chose, JJ.^ EmPEROR SaGARMAL .\GaR- 
WALLA. 40 C. L. J. 135 : 

28 C. W. N. 947 : 25 Cr. L. J. 1217 : 
82 I. C. 145 : A. I. R. 1924 Cal. 960. 


of the High Court on such reference—Opinion of jury 
—Weight due to. 

S. 307 , Cr, P. Code, lays down that, in deali ng 
with a case submitted thereunder, the High Court 
'‘may exercise any of the powers w’hich it may exercise 
on an appeal” and that “subject thereto, it shall, af¬ 
ter considering the entire evidence and after giving 
due weight to the opinions of the Sessions Judge and 
the Jury acquit or convict the accused of any offence 
of which the Jury could have convicted him upon the 
charge framed and placed before it.” The High Court’s 
duty accordingly is to consider the evidence on record 
as it stands, to weigh the respective opinions of the 
Sessions Judge and the Jury, and then to form its own 
conclusion. It still remains that the verdict of the 
Jury is first in the field and the S. 299 of the Code 
makes it primarily the function of the Jury “to decide 
which view of the facts is true and then to return the 
verdict which under such view ought according to the 
direction of the Judge to be returned,” and ‘to decide 
all questions which according to law are to be deemed 
to he questions of fact,” On general principles there¬ 
fore it appears that when the process which^ S. 307 
directs has not been carried out, and the opinions of 
the Judge and the Jury have been measured, in the 
result the verdict of the Jury should stand unless the 
evidence and the opinion of the Judge show clearly 
that it is wrong and that in the interests of justice it 
ought to be reversed. {^Richardson and Suhrawardy, 
jj.) EMPEROR Jamaldi Fakir. 

61 Cal. 160 : 28 C. W N. 636 : 
81 I. C. 712 : 25 Cr. L. J. 1000 • 
A, I, B. 1924 Cal. 701. 

--S. 307— Reference—Duty of Court. 

In acting under S. 307 , Cr, P. Code, the High Court 
must act with great caution, as it has not the advan¬ 
tage which the judge and jury had, /. e., to see the 
witnesses giving evidence. Where acting on the evi¬ 
dence of ihe same witnesses the judge agrees with the 
jury in acquitting some of the accused, while as regards 
the others the Judge disagrees with the Jury and wants 
to convict the accused, the verdict of the jury should 
be sustained. {Mookerji and Chatterjee, J J EM¬ 
PEROR V. AKBAR MoOLA. 38 C. L. J. 379 : 

61 Cal. 271: A. I. B. 1924 Cal. 449. 


—-S. Z(yi — Reflection upon juror's motives in 

letter of reference are highly condemnable. 

To charge rashly in a letter of reference under 
S, 307 , a juror that he has broken his oath to judge im¬ 
partially, is unfair to the juror, to the judge himself, 
the accused and to the High Court. No action can be 
taken against jurors unless they have been proved by 
strictly legal evidence to have misconducted themsel¬ 
ves. 

Quaere : What is the action to be taken when jurors 
have misconducted themselves. {Afookerfee and Chat- 
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teriee, //.) MamfRU ChOWDHRV z/. E:mpeR0 R. 

38 C. L. J. 397 : 51 Cal. 418 : A. I. R. 1S24 Cal. 323. 

—;-S. Z01~ReIative weight to be attached to the 

opinion of Judge and Jury is depend>nt on the circtim- 
stances of each case Unanifnous verdict of jury 
carries great iveight -Exira iudicial reflections on 
jury are blameable. 

The opinion of the Sessions Judge to be given due 
weight to under S. 3®7 is his opinion on the merits of 
the case and not his speculations as to what external 
■considerations might have affected the judgment of 
the jury. The opinion of the jury signifies the verdict 
•of the jury. 18 C. L. J. 522 , Foil. The measure of 
the relative weight to be attached to the opinion of 
the Judge and that of the jury cannot be crystallised 
into an inflexible formula. It all depends upon the 
circumstances of each case. But the trend of judicial 
■opinion has been in favour of preference of the unani¬ 
mous verdict of juries on whom the duty is imposed 
by S. 299 to decide which view of tlie facts is true. 
Want of unanimity would detract from the weight of 
the jury’s opinion. When the Judge accepts the ver¬ 
dict of the jury as to some of the accused and not as 
to others, his opinion is weakened in a corresponding 
measure. But the High Court should not interfere 
with a unanimous verdict of the jury unless it can say 
■decidedly that it thinks that it is clearly wrong. But 
notwithstanding this, due weight must be given to the 
•opinion of the Judge as required by the statute. 20 
W. R. (Cr.) 73 , Foil. (^Mookertee and Chatterieei JJf) 
Emperor v. Dhauanjay Ray. 51 Cai. 347 : 

38 C. L. J._384 ; A. I. R. 1924 Cal. 321. 

' "“S. 307— High Court taking aff^ther vie~o — 

Jfot enough —Whether jury would have taken the view 
it has taken. 

It is not enough to show that the High Court, if it 
■had tried the case as a Court of original jurisdiction, 
would upon the evidence on the record come to a con¬ 
clusion other than the conclusion at which the jury 
have come, but it must be shown by the Court before 
it sets aside the verdict of the jury on a reference 
under S. 307 that the verdict of the jury is so mani¬ 
festly wrong that it must be set aside by the High 
Court. It is not enough to find that the defence 
theory is one which cannot be accepted, but it must 
be found whether on the evidence such as appears on 
the record it was not possible for the jury to take the 
•view which they have taken. 41 Cal. 621 , Foil. (C. C. 
Chose and Chotznert J J.) EmPEROR Z'. NRITYA 
<JOPAL ROY. 38 C. L. J. 1 : 75 I. C. 146 ; 

24 Cr. L. J. 897 : A. I. R. 1924 Cal. 317. 

“ -S. 307— Submission necessary if justice re^ 

•quires so. 

S. 307 quite clearly gives to the Judge a discretion 
in the matter of reference and it is only when he is 
•clearly of opinion that it is necessary for the ends of 
justice to submit the case to the High Court that he 
shall submit it. If he is not clearly of that opinion, 
his failure to submit the easels not a subject for 
interference by the High Court on appeal. (.Sanderson, 
♦C. /. and Panton, J.) EraN KHAN v. EmPEROR. 

60 Cal. 658 : 74 I. C. 950 : 24 Cr. I. J. 838 : 

A. I. R. 1924 Cal. 47. 

~ -S. 307— Reference to High Court — Verdict 

•of Jury not perverse. 

In a murder case the confession by the accused 
•regarding administering Dhatura to deceased was 
retracted at the trial in the Sessions Court. The che¬ 
mical examiner’s report was not satisfactory or suffici- 
•ent. The Doctor’s evidence showed that even though 
there was some undigested food found in the stomach 
310 trace of pdison was detected either in the stomach 

Q. D.—VOL. I —140 
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I or in the food. The High Court held that the verdict 
of the Jury acquitting the accused was not so perverse 
or unreasonable as to justify interference. (Sander¬ 
son, C. J. and B. B. Chose, /.) EMPEROR v AHIR- 
ANNESSA BIBI. A. I. R. 1923 Cal. 579. 

-S. 307 —Reference to High Court — Re-opening 

of verdict—Extent of. 

The accused was tried on charges under S. 302 and 
302 read with S. 34 , I. P, C. The jury found that it 
was doubtful whether the accused committed the 
offence by his own hand and the Judge agreed with 
the jury on that finding but referred the case under 
S. 307 of the Criminal Procedure Code on the ground 
that he disagreed with the verdict as to whether the 
accused acted together in furtherance of common in¬ 
tention. Held, that the High Court should not, even 
if it had the power to do so, deal with the question 
whether the accused committed the offence personally. 
(Sanderson, C J. and Panton, J.) EmpeROR v. Pro- 

FULLA Kumar Majumdar. 50 Cal 4i • 

74 I. C. 267 : 24 Cr. I. J. 763 : A. 1. R. 1923 Cal. 453. 

-S. 307— Power of Sessions Judge to refer for 

conviction for minor offences. 

A Sessions Judge having rejected much of the evi¬ 
dence and having accepted the jury’s finding on the 
grave charges, cannot make reference with the object 
of having some of the accused convicted on minor 
charges, but this principle does not apply where pro¬ 
secution has failed, not because the evidence as to 
what happened is false, but because the facts alleged 
do not amount to the alleged offences, the substance 
of the prosecution case remaining unaffected (iValm- 
sley and Suhrawardy, JJ.) EMPEROR v. HaRI DaS. 

37 Cal. L. J. 34 : 73 I. C. 770 : 24 Cr. L. J. 674 : 

A. I. R. 1923 Cal. 108. 

'—S. 307— Verdict of Jiiry—Reference to High 
Court—Interference when justified. 

To justify a conviction for murder by poison it must 
be proved that the accused knowingly administered 
poison to the deceased with at least the intention of 
causing him death or hurt. The most natural way in 
which it could be done is to trace possession of the 
poison to the accused. Where there is a substantial 
gap in the chain of evidence which one generally 
expects to see completed in a case of murder by poi¬ 
soning and though the jury had not mentioned this 
point in the reasons which they had given for their 
verdict whatever may bethe proper practice as regards 
asking the jury for their reasons, in such a case as the 
present the High Court could not leave out of sight 
the fact'that they had reasons for their verdict which 
they had not mentioned in answer to the Judge’s ques¬ 
tion. Held, though there was a gap in the evidence 
which might be expected in the case the nsst of the 
case was not so strong that the High Court ought to 
set aside the unanimous verdict of the Jury. (Stephen 
and Chatterjee, JJ.) EmperOR v. SukHU Bewa. 

38 C. L. J. 155 : 76 I. C. 389 : 25 Cr. I. J. 165. 
-S. 307— Matters to be stated in making re¬ 
ference. 

The Judge making a reference is bound to state the 
grounds of his opinion and in the case of acquittal the 
offences which he considers to have been committed. 

It is only if the Judge has made a proper reference 
that the High Court can deal with the matter. 
(Beaehcroft and Chose, JJ.) EmPEROR v. TaRIBUL- 

LAH Sheikh. 25 c. w. N. 682 : 66 I. c. I 80 : 

23 Cr. L. J. 244. 

- 1 -S. 807—Trial uftder Ch. XXXII/--P<nver 

of High Court to go into question of fact. 

In the ca.se of a jury under Chapter 33 , Cr. P. Code, 
if the Judge disagrees with the verdict of the Jury and 
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refer? the case to the High Court the latter can go into 
th£ ‘ case. ^Scotfsmith and Marthuatty 

/y'.y. il.MPEROR V. ElMAL PaRSHAD. 

6 Lah. 98 : 26 Cr. L. J. 263 : 88 I. C. 857 : 

26 Cr. L. J. 1241 : A. I. R. 1925 Lah. 401. 

--—s. 307 — Judge's optnton in the reference or 

at the hearing and the verdict of the Jury usually are 
to he eonsidered by High Court as a trying Court. 

Where a Judge hears a case with a Jury and disagrees 
with the Jury and disagrees to such an extent that he 
feels that he cannot accept their verdict, he is entitled 
to refuse to accept that verdict and then submit the 
case with his reasons to the High Court and the 
High Court then has thrown upon it the burden of 
examining for itself the entire evidence in the case 
deriving such assistance as it can by giving what is 
described as due weight to the opinion of the Sessions 
Judge and the Jury. 'I'he opinion of the Sessions Judge 
is the opinion as expressed in the reference or at the 
hearing. The opinion of the Jury might possibly be 
expres.">ed in some other way, but it will usually be 
found expressed in the verdict. 1 he so-called verdict 
does not l)ind him. It becomts for all legal purposes 
a mere opinion and this is what S. 307 refers to when 
it speaks of the ‘opinion’ of the Jury. If the Court 
comes to the conclusion on that evidence that it 
should not convict if the case came before it in the 
Capacity of trying Judge, and in arriving at that con¬ 
clusion it must give due weight to the fact that other 
persons have taken other views and have seen the 
witnesses, in such a case it is the duty or the High 
Court to acquit the prisoner. {.Sehioabc, C.J.and 
IVallaee, J.) NANNI KUDUMBAN v. CrOWN. 

18 L. W. 482 ; 25 Cr. L. J. 145 : 76 I. C. 289 : 

(1923) M. W. N. 695 : A. I R. 1924 Mad. 232 : 

45 M. I. J. 406. 

——-S. 307 —Jury shazvn material for conviction 

under S. 366 , / P.C.—Verdict under S. 363 * I.P.C.-, 
is not perverse. 

The case was one of kidnapping a girl. The Judge 
indicated to the jury that there was material for con¬ 
viction under S. 366 , I. P. C.. but he left it to the 
jury themselves to determine whether the conviction 
should be recorded under S. 363 or S. 366 , I. P. C. 
Held, that though in cases of this kind there is 
always a probability that the girl who has been kid¬ 
napped will be submitted to illicit intercourse such a 
conclusion is not inevitable and a contrary conclusion 
on the part of the Jury need not be necessarily per¬ 
verse. Held, further, that there is only a technical 
difference between the two sections and S. 363 provi¬ 
des the possibility of sentence of seven years' rigorous 
imprisonment, and that the Judge should, in view of 
his own summing up, have accepted the verdict of the 
Jury and passed a sentence according to law. yPullan 

A. J. C.) Emperor v. Ali Raza. 28 0. C 69 : 
84 I. C. 464 : 26 Cr. L. J. 310 : A.I. R. 1925 9udh 311. 

-S. 307— Judge disagreeing with Jury — Re- 

ference—Duty of High Court. 

Where a Judge disagreeing with the jury makes a 
reference to the High Court, the High Court has only 
to consider if the unanimous verdict of the jury is 
manifestly wrong or perverse and cannot be supported 
on any consideration of the case whatever. \Dalalt 

J. cf) Emperor v, Mohammad Shaft 

90 I. C. 536 . 26 Cr. L. J. 1576. 

-S. 307 —Trial by Jury—Verdict of jury — 

Interference by High Court—Reasons for verdict. 

If the verdict of the jury had merely turned upon 
the appreciation of oral evidence capable of being 
view’ed either way, but as to which the Court is inclin¬ 
ed to take different view-from that of the jury the 
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High Court will not interfere. But where theovldence- 
is so coercive that it is impossible to draw any conclu¬ 
sion except one adverse to the accused, the duty of 
the High Court is to interfere with the verdict. It is 
not competent to the Sessions Judge after a clear ver¬ 
dict is returned by the Jury to ask them for their rea¬ 
sons. 58 I. C. 829 Foil.; 1 Pat. L. T. 655 Diss. 
lick and BuckniJ JJ.) EMPEROR v. ALI HYDER. 

4 Pat. L. T. 425 : 26 Cr. L. J. 866 : 86 I. C. 712 : 

A. I. R. 1923 Pat. 474, 

■ S. 307— Trial by Jury — Inadmissible confess 

sion—Evidence given—Omission of Judge to direef 
jury. 

In a case tried by Jury the Sessions Judge allov/ed a. 
police witness to give in evidence a confession made 
by the accused to him. The Judge made a note in.- 
the record that the confession was inadmissible but 
omitted to mention it in his charge to the jury. Heldy 
that the conviction was bad inasmuch as the mind 
of the Jury might have been influenced by the inad¬ 
missible confession having been deposed to and re¬ 
corded in their presence and the omission of theludge 
to mention it in the summing up constituted a mis¬ 
direction. ij7vala Prasad and Adami. JJ») SUMES- 
WAR JHA V. Emperor. 3 Pat. L. T. 101: 

66 I. C. 443 : 4 U. P. L. R. (P.) 31 : 23 Cr. L. J. 91 : 

A. I. R. 1923 Pat. 103- 

--—S. 307 —Duty of Sessions Judge to record 

reasons for the opinion of the Jury when making w 
reference to the HighCourt—Omission to put questions 
it fio rtason for High Court to decline to go into entire 
evidence. 

Before a reference is made to High Court under 
S. 307 it is necessary for the Sessions Judge to put 
questions to the jury and record the opinions. The- 
High Court upon such a reference is bound to consi¬ 
der the entire evidence and give weight to the opinions- 
of the Sessions Judge and the Jury. The circumstance 
that the Sessions Judge failed to ascertain reasons 
from the Jury does not warrant the High Court to* 
decline to go into evidence. {_Jwala Prasad and 
Adami. JJ.') EMPEROR BHUILOTHAN SlNGH. 

2 Pat. L. T. 606 : 6 Pat. L J. 264 : 64 I. C. 379 r 

23 Cr. L. J. 11' 

-- 8.307_ Judge of Jud. Commissioneds Couri\. 

Sind. 

A Judge of the Jud. Commissioner’s Court of Sind 
sitting in Sessions has no power to differ from thfr 
verdict of the jury and refer the case to the Court in 
its High Court jurisdiction. {Kennedy^ A. /. C.'} 
KING-Emperor v. MITHOO. 26 Cr. L. J. 428 : 

77 I. C. 604 : A. I. R. 1925 Sind 34. 

- 8. 307, ClB. 1 pnd ^—Disagreement with the 

verdict-Sessions Judge, duty of—High Court's power 
to set aside vu substantial grounds^ 

In making a reference under S. 307 of Cr. P. Code,, 
disagreeing with the verdict of the jury, the Sessions- 
Judge should ask for their reasons for the verdict. It 
is still more necessary, whenever there is a difference- 
in the opinion of the Juiy, to consider not only the 
opinion of the majority, but also of the minority of 
the Jury. S. 307. Cl. (3) requires due weight to be 
given by the High Court to the opinion of the Ses¬ 
sions Judge and of the Jury. 

Per Jwala Prasad^ J .— Although on a reference- 
the High Court is required to consider the entire evi¬ 
dence in the case that does not necessarily mean that 
the opinion of the Jury on the question of fact will be 
ignored. There must be something more than a mere 
estimate of the evidence on facts that should entitle 
the High Court to upset the verdict of the Jury- 
Whenever the verdict of a jury is set aside, it must be 
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upon a very substantial ground and not merely upon 

the ground that another view of the evidence mioht be 
taken. ^ 

Per Co7i^fs, y —After the change in the new Cr. P. 
Code, the High Court is entitled to look into the 
entire evidence of the case and to give due weight to 
the opinion of the Se> 5 ;ions Judge and of the niiy and 
not to rely solely on the verdict of the Jury The 
High Court is not bound to act in accordance with the 
unanimous verdict of the Jury, although it is shown 
not to be perverse or clearly and manifestly wrong 
{Jwala Fra^ad and Coutts. JJ.) LmpeROR 
PUNIT Chain, 3 Pat. L.T. 413 : 1922 P.H.C.C. 21S ; 

4 V. P. L.R. (Pat.) 53 : 67 I.*C. 581 • 
23 Cr. L. J. 421 : A. I. R. 1922 P. 348. 

■ S. 307 (3)— Changes. 

( 1 ) When a Jvdge does not accept the verdict as 
regards some only of the accused he need only refer 
the case of that accused to the High Court, 

( 2 ) Provi'iion is made for trial as to charge of 
previous convict-'on, in the Sessions Court itself. 

S. 307 (3 )—Letter of reference inconsistent 
with the summing ttp—Bigh Court should not inter¬ 
fere. 

Where the Sessions Judge expressed a doubt as to 
prosecution evidence regarding discovery of the knife 
/. t'. the alleged instrument for killing the deceased and 
the Jury disbelieved that part of the story and return¬ 
ed a verdict of not guilty, and the Sessions Judge ex¬ 
pressed belief in the prosecution evidence in his letter 
of reference. Held : The Sessions Judge may be 
right. But the jury were the judges of the facts, and 
having regard to the directions the Sessions Judge 
gave as regards the ownership of the knife and the 
finding of if it is impossible for High Court to hold 
that the jury were not entitled to take the view that it 
would not be safe to convict the accused, and to 
overrule the verdict of the majority of the jury. (^< 7 //- 
derson, C. /. and Chotzner, /.) KmfeROR v. SristI- 
DHAR MaZUMDAR. 37 Cal. L. J. 30 : 

A. I. R. 1923 Cal. 97. 

- S. 307 (3 )—No preference is to be given to 
Judge's or Jury's opinion over the other. 

When once a reference is made to the High Court 
the language of the Code does not justify any undue 
preference being given to the opinion of Jury over 
that of the Judge. The High f'ourt has to weigh 
both the opinions and consider the entire evidence on 
the record just as it would consider in any other cri¬ 
minal matter coming before it for decision. (Dalai, 

/. C.) Emperor z/. Radcharan. 

27 0. C. 29 : 11 0. L. J. 210 : 81 I. C. 305 : 

25 Cr. L. J. 785 : A. I. E. 1924 Oudh 314. 
Ss. 308, 282 and 2SZ—’-/nherent power to 
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S. 309— Sessions trial — Evidence taken after 
assessors arc discharged is illegal. 

In a Sessions trial with the aid of assessors a Ses¬ 
sions Judge cannot take evidence after the assessors 
are discharged. If he does so the trial is vitiated. 
(A/ears, C.J.and Ryves, J.) JaISUKH Z'. Empe- 

43 All. 25 : 19 A. I. J. 1 • 
^^^59 1. C. 559 (1) : 22 Cr. L. J. 127 (1). 

-S. 309— Opinion of assessors not taken on 

offence for which accused are convicted — Effect. 

In a criminal trial, the assessors found the accused 
free from the charge of abetment of murder. The 
Judge accepted the opinion, but convicted them of 
causing disappearance of the evidence of murder, 
without putting the same to the assessors. Held, 
under S. 309 * Cr. P. Code it is imperative to take the 
opinion of the assessors on the charge it is proposed 
to convict the accused. (Marten and Coyaiee, J /.) 

Emperor v Appaya Baslingappa Honnapur. 

25 B^om. I. E. 1318 : A, I.E. 1924 Bom. 246, 

" —s. Actual words of assessor must be 

recorded. 

The Judge ought to record at the time, in writing, 
the opinion actually given in his own words by each of 
the assessors. (Miller, C. J. and Adami, J.) FaTU 
Santal V. Emperor. 2 Pat. L. T. 288 .• 

® Cr. L. J. 417. 

S. 309 (!')■ -Committing Magistrate is not to 
see whether a case fen- trial has been made out but 
whether there is a case for trial. 

What the enquiring Magistrate has got to try and 
determine is not whether the case has been made out 
but only whether there is a case for trial. There is 
always a case for trial when the evidence is of such a 
nature that the guilt of the accused can be held to be 
proved or disproved only as the result of the valuing 
and the weighing of the evidence. But if the evidence 
be of such a nature that no reasonable person and no 
tribunal. Judge or Jur>' would ever on that evidence 
hold the accused guilty, it follows that there is no case 
for trial and it is then a case for the enquiring Magis¬ 
trate to discharge. 15 Cr. L. J. 373 ; 1915 M. W. N. 
233 Foil. 10 I . W. 630 Dist. (Srinivasa Aiyangar, 
J.) Mania Manicka Padayachi, in re. 

90 I. C. 530 : 22 L, W. 755 ; 48 M. 874 : 

26 Cr. X. J. 1570 : A. I. E. 1925 Mad. 1061 r 

49 M. L. J. 155. 

-S. 310— Change. 

A new section has been substituted in place of 
the old. 

S. 310 Not applicable to trial before Magis- 


discharge jury. 

Where the question of misconduct on the part of 
the jury or other similar sufficient cause arises the 
Sessions Judge has inherent power to discharge the 
Jury and empanel another* But the power to discharge 
a jury on such grounds is one not to be exercised 
lightly nor until the Judge has satisfied himself by such 
form of enquiry, as in the circumstances he can adopt, 
that reasonable grounds for exercising such a right 
exist. (Buckland and Cuming, JJ.) RaHIM 

Sheikh v. Emperor. 60 Cal. 872 : 73 I. c. 773 (2) : 

.37 Cal. L. J. 595 : 24 Cr. 1. J. 677 (2) : 

A. I. E. 1923 Cal. 724. 

■-S. 309— Change. 

[The Jvdge may question the assessors fer the 
purpose of ascertaining the'r opinion on the several 
charges. But the questions and answers shoi'ld be 

recorded.] 


irate. 

On the 2 ist June the accused was charged under Ss. 
457 ^*^^ 3 S 0 . On the i 8 th July witnesses were exa« 
mined to prove a previous conviction and a charge 
was framed that he was liable to enhanced punish¬ 
ment, under S. 75 of the Penal Code, in consequence 
of previous conviction. Held, that S. 310 of the 
Cr. P. Code lays down a special form of 
trial before the Court of Sessions only, and does not 
apply to trials before a Magistrate and that in the 
present case there was no prejudice to the accused. 
(Newbould and Suhrawardy, J J.) DehRI SONAR 
V. Emperor.^ 50 Cal. 367'- A. I. E. 1923 Cal. 707. 

310 —Trial by assessors—Evidence of pre¬ 
vious conviction to be given—When opinion has been 
delivered. 

li the statement of the accused to a committing 
Magistrate contains admission about his previous con¬ 
viction, that part of the evidence should not be read 
before the a^essors have given their opinion as such 
a procedure is against S. 310 and vitiates the trial.. 
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( hvala Prasad and Suitan Ahmed, JJ .) TEKA AHIR 
; . Emperor. 5 Pat. L. J. 706 ; 60 I. C. 331 : 

22 Cr. L. J. 219. 

-S. 330— MaSistrate'i <u:t in trying offence 

disclosed hy the facts and'oithin his jurisdiction is 
improper but not 'ooid, when the facts disclose a more 

serious offence beyond his /urisdiction. ^ 

Where tlie facts disclose an offence within the 
jurisdiction of the Magistrate, it is a fallacy to say that 
be is not empowered by law to try the person charged 
for the offence which is within his jurisdiction be¬ 
cause the facts disclose a more serious offence which 
is beyond his jurisdiction. He is expressly so em¬ 
powered. Whether in so doing he adopts a proper 
course is another Question. No doubt it is impropei 
on the part of a Magistrate to intentionally ignore 
circumstances of aggravation which show that an 
offence beyond his jurisdiction was in fact committed 
as well as an offence within his jurisdiction, as, for 
instance, if a second class Magistrate should ignore 
the violence used in committing theft (S. 379) instead 
of sending the accused before a first class Magistrate 
to be tried for robbery (S. 392 ). Here the action of 
the second class Magistrate would be improper, but 
his proceedings would not be void.” 25 Mad. 61 
(P. C.) Dist. {Brown, /.) DAWSON t'. KING 

Emperor. 2Eang. 465 : 88 I. C. 5^76: 

26 Cr. L. J. U08 : A I. R. 1925 Rang. 45. 
-S. 333—Nolle Presequi— Effect of. 

Though an order under S. 333 does not amount to 
an acquittal, a nolle presequi puts an end to the indict¬ 
ment on which the prisoner is brought before the 
Court, and he cannot subsequently be proceeded 
against on the same charge. Queen v, Allen (31 L. J. 
M. C. 129 ) and Queen v. Mitchell (3 Cox. 93) Foil* 
{C. c. Ghose, /.) Emperor v, jitendra Nath 
Bo.se. 52 Cal. 590 : 89 I. 0. 709 : 26 Cr. L. J. 1397 : 

A. I. R. 1925 Cal. 902. 

S. 337— Changes. 


[(1) Several offences other than thos'- triable by 
the Court of Session or High Court are now included, 
in which pardon can be tendered. 

(2) Only a Magistrate of the 1st class can now 
ten ler pardon and he can tender it during an in¬ 
vestigation as well as after inquiry. 

-S. ZZT^.Statements previous to tender of par- 

don are admissible against the approver . 

A previous admission made by accused, who was 
subsequently tendered pardon, is admissible in evi¬ 
dence against him. (11 All. 79 , Dist.) {Piggott, Lind¬ 
say and Stilaiman, J J ■') SaRDARA v. EmPEROR. 

22 A. L J. 85 : L. R. 5 A. Cr. 25 : 
A. I. R. 1924 All. 220 (F. B.). 

-S. 337— Interpretation of section—Section ts 

an empowering section. 

S. 337 of the Cr. P. Code empowers certain Courts 
of Justice, namely. Magistrates exercising certain 
powers or specially empowered ad hoc, by an older of 
sanction, to pass a judicial order, the effect of which 
is that a “person supposed to have been directly or in¬ 
directly concerned in, or privy to, the offence under 
enquiry,” who chooses to accept the pardon tendered 
by the said ordert can give his evidence “as a witness 
in the case,” with the knowledge and assurance that 
the order will operate as a bar to his own subsequent 
prosecution or trial for the offence in respect of which 
the pardon w^as tendered, or for any other offence of 
which he appears to have been guilty in connection 
with the same matter. Under certain circumstances 
set forth in S. 339 , the order tendering the pardon may 
cease to have this effect; but this will only be when it 
has been superseded by a judicial finding that the 
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pardon has been forfeited. The points to be noticed 
are that S. 337 is an empowering section ; that it is 
addressed to certain Courts of Justice, and has nothing 
to do with the powers or discretion of an executive 
authority, such as a Local Government, in the matter 

of instituting, or refraining from instituting, any pro¬ 
secution, and that the Legislature has seen fit to limit 
its operation to “the case of any offence triable ex¬ 
clusively by 'he Court of Session, or High Court.” If 
the Magistrate after issuing process against all accused 
thinks fit to try one first, the other accused would not 
thereby become incompetent witnesses at the trial of 
their co-accused whether for the prosecution or for the 
defence. (10 C. L. K. 553 : 20 All. 426 : 7 W. R. Cr. 

44 Foil.) There is no law or principle which prevents 
a person who has been suspected or charged with an 
offence, but discharged by the Magistrate for want of 
evidence, being afterwards admitted as a witness for a 
prosecution. 16 Bom. 661 Foil; 2 A. 260 Dist , i Lah. 
102 , Not Foil. Legislature in India has provided no 
method outside the scope of S. 337 or S. 494 of the Cr. 
P. Code, by which a Local Government can provide 
an accomplice witness with a judicial order which^ he 
can subsequently plead in bar of his own prosecution, 
should such prosecution be instituted. At the same 
time, a discretion to refrain from instituting a prose¬ 
cution in any particular case is inherent in any 
authority to which the law has entrusted the power to 
institute a prosecution. Nor can any law prevent a 

person, or body of persons exercising such authority, 

from determining beforehand how ^ that discretion 
should be exercised upon the happening of a certain 
contingent event. If such determination is communi¬ 
cated beforehand to any person or body of persons 
whom it may concern, there is no provision in the 
Indian Statute Law which lays down that the compe- 
t 2 nce of such person or persons to testify as witnesses 
in a Criminal Court about any matter referred to in 
such communication is thereby affected* \M€a9"S\ C. 

/. and Piggott, /.) Emperor v. Har Prasad 
BhaRGAVA. 45 All 226 : 21 A. L. J. 42 : 

L. R. 4 A. 19 Cr. : A. I. R. 1923 All. 91. 
S. 337_ AbPrerver—Statement disclosing illeg¬ 


al possession of fire arms—Subsequent trial under 
S. 20 of the Arms Act^Legality of. 

Where an approver makes a statement disclosing 
his illegal possession of firearms, and is released after 
pardon, it is illegal to try him under S. 20 of the Arms 
Act. (Stuart./.) SHIAM SUNDER t'. EMPERO^ 

19 A. L. J. 717 : 22 Cr. L. J. 699 : 

63 I. C. 827 : L. R. 2 A. (Cr.) 107. 

-—S. SZT—Tender of pardon—Any Magistrate 

. offence r 

The expression “any Magistrate .... onence 
in S. 337 (I) ordinarily indicates a Magistrate holding 
an enquiry under Chap. XVIII of the Code. That is 
the only enquiry which is necessary under the Code in 
the case of offences exclusively triable by a Court of 
Session. '1 ne Code does not provide for an enquiry 
in connection with a tender of pardon. It is enUrdy 
a matter of choice of the Magistrate. Any such in¬ 
quiry as he makes would not be one under S. 4 
the Code. A pardon tendered at a time when no in¬ 
quiry is being conducted into the case is^ not a valid 
pardon and a statement by the approver is not admis¬ 
sible in evidence and cannot be the basis of an altei^ 
native charge in respect of an offence under S. 193 of 
the Penal Code. {^Macleod% C% Bfid j*/ 

MOTi Lal Hira Lal V. Emperor. 

23 Bom. I- B- 884 : 22 Cr. L. J. 788 : 

46 Bom. 61 : 64 I. C. 40 • A. I. R. 1922 Bom- 138. 

_ S. ZZT—Evidence of—Corroboration—Differ' 



2233 


2234 


CIVIL, CRIMINAL .S: KKVENUK 


CE. P. CODE (V OF 1898). S. 337. | 

ence between one to whom pardon tendered and one 
against whom prosecution withdrawn. 

An accomplice witness against whom the case has 
been withdrawn under S. 494 of the Cr. P. Code is less 
reliable than one to whom a pardon has been tendered 
under S. 337 of the Code. {^Campbells /.) CHAP- 
rolia V. Emperor. 24 Cr. L. J. 696 : 

73 I. C. 808 : A. I. B. 1924 Lah. 235. 
-Ss. 337 and 339— Tender of pardon—Rea¬ 
sons for—Failure to give — Effect. 

The omission to record reasons for tendering a pardon 
does not vitiate the proceedings. {Zafar Aliy J.) 
Emperor v. Waryam Singh. 5 Lah. L. j. 407 : 

25 Cr. L J. 174 : 76 I, C. 398 : 

A. I. R. 1924 Lah. 90. 

_S. ZZn—Inapplicability-Position of approvers. 

No formal order of discharge was passed in respect 
of the approvers but their names did not appear 
among those of the accused actually challaned. On 
the contrary it was expressly stated in the chalan that 
no proceedings were being taken against them : 
in these circumstances they clearly do not come within 
the definition of accused persons. (16 Bom. 661 , 23 
Cal. 493 and 2 i P. K. 1904 , Foil.) {Lumsden, J.) 
Emperor v. Darya Singh. A. I. R. 1923 Lah. 666 . 

-_S. 337— Inquiry—Ituludes everything done 

in a case by a Magistrate. 

When a case has been reported to a Magistrate by 
the Police, and he is asked to tender a pardon, and 
does so, there is an inquiry within the meaning of 
S. 337 , Criminal Procedure Code. The word inquiry is 
meant to include everything done in a case by a 
Magistrate, whether the case has been challaned or 
not. yBroadway and Martineau. JJ-') ShER MAHO¬ 
MED V. Emperor. 3 Lah. 431 : 75 I. C. 365 : 

24 Cr. L. J. 941 : A. I. R. 1923 Lah, 270. 

-S. 337— Tender of par dost after a charge has 

been framed. 

The section does not prevent a pardon being tender¬ 
ed after a charge has been framed. {ScottSmith, /I) 
Mangu V. Emperor. 22 Cr. L. J. 255 : 

60 I. C. 607 : 3 U. P. L. R. (Lah.) 20. 
-S. 337— Offences exclusively triable by Ses¬ 
sions Court mixed with other offences in the same en¬ 
quiry—Pardon can be granted—Approver s evidence is 

relevant for all the charges. 

All that Ss. 337 and 338 require is that there should 
be an offence that is triable exclusively by the Sessions 
Court under enquiry or trial and the fact that there 
may be other offences alleged or charged which are 
not so triable is immaterial and will not invalidate a 
pardon granted in respect of the offence exclusively 
triable by the Sessions Court : [9 S. L. R. 43 and 246 
P. L. R. 1915 , Foil.] The approver is an approver 
as regards the w'hole case and not as regards some of 
the accused only. (^Bakery J. Cf) ISMAIL v. EM¬ 
PEROR. 26 Cr. L. J. 1045 : 87 I. C. 965 : 

A. I. R. 1925 Nag. 409. 

-S. ZVt—No analogy exists between approver's 

statement and confession of accused—Evidence Act y S . 24 . 

Necessarily in every case where an accused is made 
an approver it must be ascertained whether he is wil¬ 
ling to tell the truth or not No analogy exists betw^een 
the case of a confession obtained from an accused 
person by any inducement and the case of an 
approver. If it were so, practically all approvers’ evi¬ 
dence would be inadmissible. i^Baher , J. C.) ISMAIL 

PanJu V. Emperor. 26 Cr. L. J. ills : 

88 I. C. 283 : A. I. R. 1925 Nag. 337. 

_Ss. 337, 163 and Assurance of amnesty 

given to witness—Competency of witness is not aff ected 
tint his credibility fnciy be affected. 
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The local Government prosecutes offenders. There 
is no law that it must prosecute every offender, and it 
is w’cll known that offenders do manage to conceal 
their misdeeds or that evidence is found insufficient. 
There is nothing to prevent the prosecuting authority 
from refraining from prosecution. The discretion to 
refrain from instituting a prosecution in any particular 
case is inherent in the authority to which the Law has 
entrusted the power to institute a prosecution. It 
makes no difference to the competency of the witness 
if that assurance of non-prosecuting is communicated- 
before the witness makes any statement. The local 
Government is quite entitled to give such an assurance 
or amnesty and it is also entitled to ratify w’hat has 
already been done by the enquiring officer. Such an 
assuran :e therefore in no way affects the competency 
of the witness to whom it is given, though it may affect 
the credibility of his evidence. Such an assurance is 
not contrary to Ss. 163 ^od 343 of the C r. P. Code. 
1923 All. 91 , Foil. {Prideauxy A. J C.) ANANT 

Wasddeo Chandekar V. emperor. 

8 N. L. J. 138 : 89 I. C. 1035 : 

26 Cr. L. J 1467 ; A. I. R. 1925 Nag. 313. 

-Ss. 337 and ZQ—Scope of—If governs S. 30 — 

Trial by Magistrate. 

A Magistrate with powers under S. 30 when he 
tenders a pardon to one of the accused, must not try 
the case himself but commit the accused to the 
Sessions. S. 337 ( 2 -A) governs S. 30 , Cr. P. Code. 
(Prideauxy A. /. C.) KISHAR v. EmPEROR. 

25 Cr. L. J. 1341 : 821. C. 573 : 
A. I. R. 1925 Nag. 119. 

_Ss. 337 and 338— Applicability—Only a 

person concerned in an offence Can be tendered pardon. 

Under Ss. 337 and 338 it is not necessary that the- 
person to w'hom a pardon is tendered should himself 
be charged with an offence triable exclusively by the 
Court of the Session ; all that is requisite is that the 
person to whom pardon is tendered, who may not even 
be an accused in the case, should be supposed to have 
been directly or indirectly concerned in, or privy to, an 
offence, triable exclusively by the Court of Session^ 
with which another person is charged. {.Batten. 
I. C.and Hallifaxy A> J. C.) KaSHIRAM EMP¬ 
EROR. 6 N. L. J. 144 : 24 Cr. L. J. 666 : 

73 I. C. 262 : A. I. R. 1923 Nag 248. 

_S. 337— Pardon in case of an offence not 

exclusively drawn by 0 Court of Sessions. 

Parden cannot be tendered in the case of an offence 
under S. 457 of the Penal Code, as it is not triable, 
exclusively by the Court of Sessions. \Jwala Prasady 
/.) SheobhaJan ahirz/. Emperor. 

2 Pat. L. T. 125. 

But See the section as amended 
■ ■ ■ S. 337— Penal Code, S. 394 — Conditional 
pardou to approver-Case must be committed to Sessions. 

If a Magistrate who takes cognizance of an offence 
under S. 394 , I. P. Code, and grants conditional 
pardon to an approver, is satisfied that there is a 
prima facie case agaiast the accused, he is bound 
under the provisions of S. 337 ( 2 ) (<z) of the Code ta 
commit tho case to the Court of Sessions for trial. 
He has no jurisdiction to try the case himself. 
(Brawny /.) NGA KIN v. EMPEROR. 

4 Bur. L. J. 11 : 86 I. C. 477 : 26 Cr. L. J. 829 : 

A. I. R. 1925 Rang. 207 (1). 
--S. 337 (2) (a)— Approver cannot be commit¬ 
ted to Sessions. 

The word “ him ” in S. 337 ( 2 ) (a), does not refer 
to the person who has accepted a tender of pardon 
but refers to the accused. What the provision of law 
means is that wherever an approver is examined the 
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Magistrate has no jurisdiction to proceed with^ the 
trial but must commit the accused persons for trial to 
the Court of Session. It does not mean that the 
approver should be committed for trial along with the 
accused persons. CZ^<r/<7/. J■ C.) IsMHEROR v, PERU. 

12 0. L. J. 542 : 88 I. C. 736 : 26 Cr. L. J. 1216 : 

2 0. W. N. 464 : A.I.R. 1925 Oudh 472. 

-S. 337 {%)~Obiect of. 

The section implies that a trial is in progress and 
its object is to secure the evidence of the approver 
for such trial. {Prati and Fazuceit , / J A DaGADU 

pu In t'i 46 Soxn. 120 ! 23 Rom. R. R. 839 . 

’ 63 I. C. 166 : 22 Cr. L. J. 620 : 

A. I. R. 1922 Bom. 177 (1). 

_S 337 ( 3 )_ Preliminary examination on 

oath after pardon is not permitted. 

There is no authority for preliminary examination 
on oath after the extension of the pardon to the 
approver. Prosecution for perjuiy is an exceptional 
measure and sanction ought not to be granted where 
the only material is the one provided by an unneces¬ 
sary examination on oath. (^Pratt, J.') EMPEROR 
V. Nga Bogyi. 3 Rang. 224 : 

A. I. R. 1925 Rang. 286. 

— -S. 337 C3)— Approver—Forfeitzoe of pardon 

— Prosecution. 

iVo action can be taken against an approver before 
the principal trial is over. Under the new Code no 
necessity of a formal withdrawal of pardon. (^Raymond, 

/ C ) Emperor v. Hajui. 16 s L. R. 131 : 

68 I. C. 835 : 23 Cr. L. J. 611 : A.I.R. 1922 Sind 31. 

_^Ss. 337, (4) and 537 —Omission to record 

reasons does not vitiate- 

Omission to record reasons is neither an illegality nor 
an irregularity which vitiates the proceedings. 5 Cr. 
L J 12 Ref. iZafar Alt, J.) EMPEROR 2 /. WaRVAM 
sInGH & !«• L J* 407 : 25 Cr. L. J. 174 : 

76 I. C. 398 : A. I. R. 1924 lah. 90. 

- —S.338— Reference by Sessions Judge — Acquit' 
tal — Interference. 

It is not in accordance with the practice of the 
Allahabad High Court to interfere on a reference by 
the Sessions Judge where the Government could have 
appealed under S. 417 , Cr. P. Code, and has not done 
so. (Boys, /.) QaLANDAR SINGH v. MaHOMED 
KaZAKHAN. L. R. 5A. 120 (Cr.): 

A. I. R. 1924 All 624. 

■ ' ' -—S. 339— Changes. 

[(1) Instead of the trying Court determining 
whether the pardon has been forfeited a certificate 
of the Public Prosecutor is now sufficient. 

(2) A new S. 339 A has been added providing the 
procedure to be adopted in the trial of person under 
S. 339.] 

-S. 339— Tender of pardon-^Acceptance — What 

constitutes—Plea of ign^'rance. 

A pardon is accepted when the person to whom it 
is tendeied does volunteer to make some statement 
with reference to the crime. Where a person 
expresses complete ignorance of the crime and states 
that he is indifferent whether a pardon is granted to 
him or not, he cannot be said to have accepted the 
tender of pardon. Dalai, J.^ PalTI RaI EMP¬ 
EROR. L. R. 6 A. 89 (Cr.) : A. I. R. 1924 A. 564. 

——-S. 339 —Applicability of — Dacoity—Pardon 

for _ Confession—Admissibility of confession. 

Where a pardon is given to the accused in respect 
of a particular dacoity and he makes a confession 
implicating himself and others in several previous 
dacoities there is nothing in S. 339 , Cr. P. Code, to 
forbid the confession of the accused from being 
admissible in evidence on a trial for such previous 
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dacoities. ii A. 79 Dist. (Piggott Lindsay and 
Sulaiman, /.) SaRDaRA v EmpeROR. 

46 A. 236 : 22 A. L. J. 85 : L R. 5 A. 25 (Cr.) ; 

81 I. C. 604 : 25 Cr. L. J. 956 : 

A. I. R. 1924 A. 220 (F. B.). 

_ 8 . 339— Forfeiture of—Pardon — Sessions 

Judge—If can order commitment. 

Where a person who has been tendered a pardon 
has not fulfilled the conditions upon which he was 
pardoned, the Sessions Judge is competent to order his 
commitment. {^ScottSmith and Fforde, J J .') DlL 

Bahadur v. Emperor. 25 Cr. L. J. I2l r 

76 I.C. 185 : A. I. R. 1924 Lah. 568. 
-^S.339— Approver not complying with condi¬ 
tions of pardon—Sessions Judge can pass order of com¬ 
mitment. 

If the Sessions Judge finds that the approver had 
not told the truth he can himself commit the accused 
to stand his trial. (Chevis. J.) DaULAT z/. EMPEROR. 

22 Cr. L. J. 128 : 59 I. C. 660 : 2 Lah. L. L 663. 

- S.339 —Tender of pardon—Accused rejecting 

—If can be tried along with others. 

It is open to an accused who has accepted pardon 
to resile from it and claim to be tried. If he does it 
before he is treated as an approver and put into the 
box, there is no illegality in his being tried along with 
the other accused. The acceptance of pardon must 
continue in force till he actually gives evidence and 
then only S. 339 will apply. {^Krishnan and Wallace, 
//.'I basirfddy Narappa V, Emperor. 

(1923) M. W. N. 697 : 18 L. W. 6 O 6 : 

33 M. L. T, 77 (H. C.) : 33 M. L. T. 166 r 

26 Cr. L J. 210 : 76 I. C. 642 : 

A. 1. R. 1924 Mad. 391 : 45 M. L. J. 613. 

-- S. 339— Amended section has no retrospective 

effect. 

S. 330 does not apply to a case in whinh the pardon 
had been declared forfeited by the Magistrate and the 
proceedings against the approver after the forfeiture, 
commenced before the amended section came into 
force. (^Kotwal and Prideaux, A.J.Cs,') GaNGARAM 
v Emperor 26 Cr. L. J. 1356 : 82 I. C. 715 : 

A. I E. 1925 Nag 172. 
- Ss. 839 and 632 —Approver prosecuted — Com¬ 
mitment to Sessions without Public Prosecutors certi¬ 
ficate — Certificate obtained before trial by Sessions 
Judge—Setting aside of trial was refused. 

On the conclusion of a trial the Magistrate order¬ 
ed the Police to prosecute a person who had given evi¬ 
dence as an approver, of the original offence for which 
he had been originally arrested. The Magistrate 
overlooked the provisions of S. 339 of the Code. The 
accused went before a Magistrate, who also overlook¬ 
ed those provisions. The Magistrate committed the 
accused to the Court of Session on charges of murder, 
etc. On the case coming up for trial, the Sessions 
Judge notified the absence of the certificate from the 
Public Prosecutor. The trial was adjourned. On the 
adjourned date, a certificate was filed and accepted 
by the Sessions Judge, and the trial proceeded. Held, 
that the Magistrate was duly empowered to commit 
the case. The pioceedings before him were merely 
an enquiry and what was forbidden by the provisions 
of 339 was the trial of the accused which, in this 
particular case, had to be a trial by a Court of Ses¬ 
sion as a Court of original jurisdiction. Held, fur¬ 
ther that it was open to the Sessions Judge to accept 
the commitment even if it was irregular. 9 Bom, 288 
I and 22 Bom. 112 , Foil : 37 Cal, 467 , Dist. 42 Bom. 172 
and 17 Mad. 402 , Ref. to. (^Robinson, C,J. and Cun- 

liffs, J.) nga Wa Gyi V. Emperor. 

i 3 Bang. 55 : 4 Bnr. £. J. 23. 
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A. I. R. 1925 Bang. 219(2), 

---'S. 339— Pardon validly given is not affected 

.by subsequent proceedings. 

A valid pardon once given is not in any 
way affected by subsequent proceedings in the case. 
Even where the offence for which the accused are 
tried and convicted is not an offence triable exclu¬ 
sively by Court of Sessions, the evidence of an appro¬ 
ver is still admissible where the pardon given was in 
.respect of an offence triable exclusively by a Court of 
Sessions. (^/Cincaid^ J. C. and Aston, A. J> C.) 
Faizullah V. Emperor. 

25 Cr. L. .1. 1057 : 81 I C. 881 : A.I.R. 1925 Sind 105. 
——Ss. 339 and 337— Trial of approver not to 
commence before termination of trial. 

No action can be taken against the approver till 
.after the conclusion of the case in the Court of Sessions 
and if it be desired to proceed against him, his trial 
should commence de novo. At the termination of the 
trial in which the pardon was given, the accomplice 
must be discharged by the Court. Then if so advised 
the Crown may rearrest and proceed against him for 
the offence in respect of which he was given condition¬ 
al pardon. In the proceedings against the approver for 
• the offence in respect of which a pardon was tendered 
to him. he is entitled to plead his pardon in bar and 
the issue whether this pardon has been forfeited should 
be tried before the Court proceeds with the trial of 
the offence charged. {^Raymond, A./.C.^ EMPEROR 
2 /HaJIJiND. ■ 16 S. L. R. 131 : 23 Cr. L J. 611 : 

68 I. C 835 : A. I. R. 1922 Sind 31. 

■ I ...S. 339 ( 1 )— Certification by Public Prosecutor 
is absolutely necessary. 

Sub-Section (i) of S. 339 as amended by Act of 
1923 makes the certificate by a Public Prosecutor the 
sole basis of a prosecution of an approver and there¬ 
fore an approver cannot be prosecuted at the instance 
■of a suggestion by the presiding Judge that he should 
be so dealt with. {A/arten and Fawcett, J J f) 

Emperor v. Maria Basappa. 

26 B. L. R. 1240 : A. I. R. 1925 Bom. 135. 
—-S. 339 (1)— Certificate by Public Prosecutor. 

The absence of certificate by the Public Prosecutor 
vitiates the trial. {Scot-Smith and Fforde, /J.) 
Ali V. Emperor. 5 Lah. 379 : 26 Cr. L. J. 237 : 

84 I. C. 61 ; A. I. R. 1925 Lah. 15. 

-8.339(2)— Statement ' in subs. ( 2 ) covers 

■statement before .Pardoning Magistrate. 

The words “ the statement made by a person who 
:has accepted the tender of pardon” in sub-section ( 2 ) 
are wide enough to cover a statement before the par¬ 
doning Magistrate. {Kotwal and Prideau::, A J Cs) 

Gangaram V. Emperor. 25 Cr. L. J. 1355 : 

82 I. C. 715 : A. I. R. 1925 Nag. 172. 

■ -S. 339 (3)— Contradictory statements made 

—Sanction will be granted unless undue influence 
. proved. 

A witness, who is in any way induced to make a 
false statement in connection with a capital charge 
should be allowed every possible locus penitentioe but 
where contradictory statements have been made on 
different occasions sanction cannot be refused unless 
there be something to show that the approver made the 
•statement alleged to be false under undue influence. 
II A. L. J. 944 . Ref. {Zafar Ali, /.) EmPEROR v 
Waryam Singh. 5 Lah. L J. 407 .• 

76 I.C, 398 : 25 Cr. L. J. 174 : A.I.R. 1924 Lah. 90. 

---S. 339-A— Proper compliance with the section. 

Where the accused was not asked in the manner 
provided by the section, but was asked whether he had 
ffulfilled the conditions on which the pardon had 
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* been granted and had given true evidence. Held there 
was no proper compliance with the section. {Scot- 
Smith and Fforde. J/.') ALI v. EMPEROR. 

5 Lah. 379 : 26 Cr. L. J. 237 : 84 I, C. 61 : 

A. I. R. 1925 Lah. 15. 

--S. 340—Changes. 

[(1) A person against whom proceedings are in¬ 
stituted under the Code can of right be now defend¬ 
ed by a pleader. 

(2) Person against whom proceedings are insti¬ 
tuted under S. 107, Chapters, X. XI, XII, or XXXVI 
or 8-552, can offer himself as a witness in the case.] 

-S. Zt^l^—Reasonahle opportunity to engage 

pleader must be allcnoed—Oppc*-tunity to accused's plea¬ 
der to cross-examine must be allowed. 

When after the commencement of the trial an 
application is made for an opportunity to engage a 
pleader the reasonable course to adopt would be for 
the Magistrate to proceed with the evidence for the 
prosecution in chief and then, to allow, if it had not 
already been allowed, a reasonable time for the accu¬ 
sed to appoint a pleader. The accused’s pleader ought 
to be given a reasonable opportunity to cross-examine 
the prosecution witnesses. The fact that the accused 
who have been refused an oppoJtunity to engage a 
pleader were asked if they wished to cross-examine 
and that they answered that they did not wish to do 

so is only a literal compliance with the law and a 
breach of its spirit. {Boys.J.') PITA v. EmpeROR. 
47 All. 147 : L. R. 6 All. (Cr) 17 : 86 I.C. 719 : 
26 Cr. L. J. 675 : A. I. R. 1925 All. 285. 

-S. 340— Opportunity for arguments in defence 

must be allowed. 

Though literally speaking, the Code does not provide 
for the legal right of the pleader for the accused to 
submit arguments, the Court is bound to allow to the 
accused a proper opportunity to be heard in argument. 

{Boys. J. ) Malik v. Emperor. 

L. R. 6 A. (Cr.) 21 : 86 I. C. 458 : 26 Cr. L J. 810 : 

A. I. R. 1925 All. 282 (2). 

- 8 340 —Complaint dismissed under S. 203 — 

Further enquiry ordered by Sessions Judge ivithout 
hearing accused—Not proper. 

The complaint of the complainant was dismissed 
under S. 203, Cr. P. Code, after giving accused an 
opportunity of being heard. The Sessions Judge on 
being moved by the complainant set aside the order 
of dismissal and directed a further enquiry, without 
giving the accused an opportunity of being heard. 
The Magistrate had dismissed the complaint holding 
that the matter w’as more or less of a civil nature. 
Held, on facts that this is one of those cases in which 
the accused should have been given an opportunity of 
being heard, before the Sessions Judge at the hearing 
of the application under S. 437. 15 Cal. 60S (F. B.) 

Foil. Obiter : The words used by Mr. Justice Wilson 
and Mr. Justice Prinsep in delivering the judgments of 
the Full Bench case do not imply that the discretion of 
the Magistrate or Sessions Judge is in all cases fetter¬ 
ed. {C. C. Gkose and Chotztur. J J .') JOGESH 

Chandra v. Nikunja Behari. 

27 Cal. W. N. 552 : A. I. R. 1923 Cal. 661. 

■ ■—8. 341— Deaf and dumb accused—Attempt to 
commit suicide, 

A deaf and dumb accused was convicted on his 
confession i^liicated by signs indicating to attempt to 
commit suicide and the High Court sentenced him to 
one day’s simple impnsonment. {Marten and 
Fawcett, //.) EMPEROR v. KHASHABA TaTYA. 

25 Bom. L. R. 43 : 72 I. C. 349 : 
24 Ct. L. J. 349 : A. I. B. 1923 Bom. 194 (1). 
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Alteration of charge. 

Applicability. 

Construction. 

Non Compliance. 

Oath or affirmation 
Object of. 

Power of Covrt. 

4 rocedure. 

Summons case. 

Time of Examination 
Written Statement. 

Miscellaneous. 

Alteration of charge. 

— Ss. 342 and 231 —of _ charge— 


CR. P. CODE (V OF 1898), S. 342—Construction. 

irate forwarding case to higher Magistrate for 
sentence. 

S. 342 , Cr. P. Code, does not apply where a court 
witness is examined, be he the complainant or any 
other person. If a Magistrate considers a person to be: 
guilty and to deserve a larger penalty than the Magis¬ 
trate himself can impose, he should send the cace to a 
superior court for a fitting sentence. He should not 
convict the accused and send the record of conviction 
with a request for a higher sentence. {.Adami and 

Sen.//.) PRAYAG Gope z'. Emperor. 

( 1924 ) P.H C. C. 247 : 6 Pat. L. J. 671 ; 
3 Pat. 1016 : 26 Cr. L. J. 1276 : 821. C. 284 l 

A. I. R 1924 Pat. 764. 

__S. 342— Applicability — Su^nmons cases and 


Recall of prosecution lUiinesscs — Exani^natton of 
accused. 

If after the examination of the accused under 
S. 342 but before he is called upon to enter on his 
defence there is an alteration made in the charge, or 
a ness charge is added, it is not necessary that the 
court should re-examine the accused under S. 342 . 
although some of tlie witnesses have, after the altera¬ 
tion of or addition to the charge is made, b.en recalled 
under section 231 and examined svith reference to 
such alteration or addition, (/-wala Prasad and Ross^ 

jj ) Shamlae Kolwar f. Emperor. 

1 Pat. 54 : 3 Pat. L. T. 91 : 65 I. C. 610 : 

23 Cr. L. J. 146 : A. I. R. 1922 Pat. 393. 

Applicability. 

--S. 342 — Applicability—Trial by Presidency 

Magistrate — Examination of accused S. 3 . 

Where a I'residency Magistrate trying an accused 
per>on for an offence under S. 352 of the Pena! Code 
fails to examine the accused in the manner required 
by S. 342 of the Cr. P. Code before convicting, 
it is an illegality which vitiates the proceedings. 

( Shah and Crump. JJ.) FERNANDEZ EMPEROR. 

22 Bom. L R. 1040 : 59 I. C. 129 : 

22 Cr. L. J. 17 : 45 Bom. 672. 
__S, 342 — Applicability—Security proceedings 

_ Eailure to put questions — Effect. 

S 342 , Cr. P. Code, does not apply to proceedings 
under Chapter VIII. The person called upon to give 
security is not an accused person, nor is there any 
trial or oftence committed. Failure to question him 
is not an illegality but only an irregularity. (C, C. 
Chose and Cuming. JJ.) HiNODE BeHARI NaTH ^ 
EmpFROR. 60 Cal. 985 : A. I. R- 1924 Cal. 392. 

_ S. 342—//' controls S. 540 —Second cross- 

examination of prosecution 7 oiinesses—Examination of 
accused not necessary. „ 

S. 342 does not control S. 540 and where the ac¬ 
cused has once been examined under S. 342 , if the 
Court suo motu examines a witness, it is not 
bound to examine the accused again under b. 342 . 
Nor is a second examination of the accused necessary 
'ifte'‘ the prosecution wiinessns are cross-examined a 
;econdtime, ^Shadi Laf C . J .) FaZAL KaRIM^. 
h:MPEKOR. 89 I. C 842 ; 26 Cr. L, J. 1418. 

_S. 342 —Immunity under—If applies to 

affidavit to support transfer. 

An application for transfer is not part of the defence 
of an accused and statements made by an accused in 
an affidavit to support a transfer petition do not enjoy 
the immunity conferred by S. 342 . {Le^ Rosstgnol. 

r ) MT. ALLAH Wasai z'. Emperor. • 

89 I. C. 457 ; 26 Cr. L. J. 1369. 

_Ss. 342 and Z^kQ—Applicability—Exafnina- 

nion of complainant after close of defence—Court wit- 

tess _ Further examination of accused—Trying Magis- 


summary trials. ^ 

S. 342 which is mandatory in cha^ac^r applies to- 
summary trials and summons cases also, {^Kennedy 
J. C., Aston and DeSouza. A. J. Cs.) EMPEROR v. 
NaBU. 90 I. C. 434 : 26 Cr. L. J. 1564.. 

Construction. 

S. 342— Construction—Insufficient examina¬ 


tion does not necessarily vitiate trial —(Mukherji, J.) 

_ Court must ask specific question pointing out the 

points against (Newbould, J.) General ques¬ 

tioning is enough. 

A refusal to give the accused an opportunity tO' 
make a statement at a stage when the mandatory part 
of S. 342 , Cr. P. Code, is operative, viliate.s the 
trial, but an insufficient examination at that stage does 

not necessarily invalidate it. 

Mukherfi/j.—'ThQ section is undoubtedly for the 
benefit of the accused but it cannot be said that it is 
intended merely for his benefit. It is a part of a sys¬ 
tem for enabling the Court to discover the truth and it 
constantly happens that the accused’s explanation or 
his failure to explain, is the most incriminating circum¬ 
stance against him. The result of the examinatioir 
may certainly benefit the accused if a satisfactory ex¬ 
planation is offered by him; it may, however, be injuri¬ 
ous to him, if no explanation or a false or unsat^s 
factory explanation is given. It follows from the- 
wording of the section that the Court should not only 
have the power to point out to the accused the circum¬ 
stances appearing in the evidence which require- 
explanation, but that it must, out of fairness to the 
accused, exercise that power in such a way that the 
accused may know what points in the opinion of the 
Court require explanation, failure or refusal ^ to give 
which will entitle the Court to draw an inference 
against him. The word “generally” in S. 342 does not 
limit the nature of the questioning to one or more 
questions of a general nature relating to the case, but 
it means that the questions should relate to the whole 
case generally and should not be limited to any parti¬ 
cular part or parts of it. 

Mukherii. J, i^Ne^vbould. J.y Contra). The law in- 
tends that the salient points appearing in the evidence 
against the accused must be pointed out to him in a 
succinct form and he should be asked to explain them 
if he wishes to do so. A mere question, e.g^y * what is 
your defence’ is not enough. {^Newlr uld and Mukherjiy 
J J.) EMPEROR V. AH MODDIN NASKAR. 

52 Cal. 622 : 85 I. C. 919 : 26 Cr. L. J. 631 : 
29 C. W. N. 231 1 41 C. L. J. 101 : 52 Cal. 622 : 

A. I. R. 1925 Cal. 361.. 

- —S. 842— Nature of examination. 

The examination of the accused in a case consisted 
of a single question “ What is your defence ’* to- 

which he answered, “ I am innocent as he 

was given an opportunity to make a defence if he 
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wished to do so, it was sufficient compliance with the 
section. The section must not be interpreted ^o as to 
give the Court the power to cross-examine the accused. 
{Newboiild and Chakravarti^ JJ KeZ jMaHAMMAD 
1 . EMPEROR. 90 I. C. 294 : 26 Cr. L. J. 1510. 

—— -S. 342— Consirtutioyi — Accused should explain 

suspicious circnnistances in his cnvn interest. 

Per Mookerjee^ J. — Though the proof of the case 
against the prisoner must depend for its support, not 
upon the absence of explanation cn the part of the 
prisoner, but upon the positive affirmative evidence of 
his guilt given by the Crown, yet it he is involved by 
such evidence in a state of considerable suspicion, he 
is called upon, for his own sake and for his own 
safety, to state and elucidate the circumstances, what¬ 
ever they may be, which might reconcile such suspici¬ 
ous appearances with perfect innocence. (Muker/i. 
Richardson^C. C. Chose, Cuming and Page, /J.) 

Emperor v. Burendra Kumar Chose- 

28 C. W. N. 170 : 38 C. L. J. 411 : 
A. I. R. 1924 Cal. 257 (F.B.). 

-S. 342— Construction — Examination of loit- 

nesses includes cross-examination as well as re^exami- 
na'ion. 

The accused was standing his trial in a warrant case 
on a charge under S. 500 of the Indian Penal Code. 
After the prosecution witnesses bad been examined in 
chief the accused was questioned generally on the case 
by the Magistrate. Thereafter cross*examination of 
the prosecution witnesses took place, but the accused 
was not again examined generally. 

Held, that the word “ examine” in S. 342 is to be 
taken in the ordinary English sense in which it covers 
all kinds of examination including cross-examination 
and re-examination, and that the accused should have 
been examined again. (Rankin, J.) DIBAKANTA 
CHATTERJEE V. GOUR COPAL, MUCKERJEE. 

50 Cal. 939 : 27 Cal. W. N. 743 : 

A. L E. 1923 Cal. 727. 

-S. 342 (2)— Construction—False accusation 

by person who is not an accused under trial is not ex¬ 
empt from punishment. 

S. 342 of the Cr. P Code, cannot be invoked 
in aid of a person who not being an accused person 
goes to a Court and makes a false charge against 
other persons. That section only protects an accused 
person from punishment for giving false answers to the 
Court. (Pullan, A./.C.) MaKHDUM v. EMPEROR. 

25 Cr. L. J. 1194 : 82 I. C. 58 
A. I. R. 1925 Oudh. 227 (1). 

--S. 342 — Construction — Examination of 

accused — Answers, if can be used at trial. 

The answers of the acciLsed in an examination 
under S. 342 of the Code may be used at the trial. 
They may be used even in a subsequent trial for any 
other offence. (^Miller, C. J. and Adami. J.') BaL- 
DEO KOERI V. Emperor. 2 Pat. L. T, 565 : 

22 Cr, L. J. 433 : 61 I. C. 785 : 6 P. L. J. 241. 

- —S. 342(4)— Construction —* Accused' — Mean- 
i*sg of. 

Under S. 342 ( 4 ), Cr. P. Code, an accused 
stands for a person accused and then under trial and 
under examination by the Court. (,Baguley, y.) A. 
V. Joseph v. Emperor. s Bur. L. J. 265 : 

8 Hang. 18 : A. I. B. 1925 Rang. 122 

Non-Compliance. 

- , ,.8.342— Non-compliance—Omission to examine 
an accused — Irregularity—Effect on trial. 

The omission of the Magistrate to examine the 
accused at the end of the trial in accordance with the 
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provisions of S, 342 , Cr. P. Code, is an irregularity 
but the irregularit) is not an illegality vitiating the 
whole trial. Unless the irregularity is shown to have 
prejudiced the accused in any way the conviction will 
not be set aside. (Boys, J.) GaNGASHAI v. Em- 
PEROR. L,R. 5 A. 124 (Cr.) : A. I. R. 1924 All. 763. 

— — -S. 342— A'on-compliance. 

The failure to apply correctly the provisions of 
S. 342 is an error and not irregularity, and an error 
which has not in any way prejudiced a person convict¬ 
ed, may be condoned under the provisions of S. 537 , 
if it is not fatal to the validity of the decision, and is 
concerned with the proceedings rather than the mode 
of trial. (Stuart, J.) BECHU CHAUBE v. EmPEROR. 

45 All. 124 : 20 A. I. J. 874 : 71 I. C. 115 : 
L. R. 3 A. 168 (Cr.) : 24 Cr. L. J. 67 : 

A. I, R. 1923 All. 81 (2). 

-S .342— Omission to examine accused — Illega¬ 
lity and not irregularity. 

The omission to examine an accused under S. 342 
of the Cr. P. Code is an illegality and 
not merely an irregularity and consequently is not 
waived by the consent of the accused or his legal 
representatives. (Fawcett and Madgavkar. ./.) EM¬ 
PEROR V. GamaDIa. 27 Bom. I. R. 1405. 

'■ S. 342— iVon-compliancc—Examination of ac¬ 

cused is essential, 

The omission to examine an accused person in a 
summons case is an irregularity vitiating the conv ic- 
tion. Per Macleod, C. J. —In petty cases the provi¬ 
sions of S. 364 ought not to hamper a Magistrate to 
the same extent as the provisions of S, 342 which are 
more mandatory. (Maclecd. C. J. and Shah, J.') 
Emperor v. GulabJan. 23 Bom. L. R. 1203 : 

64 I. C. 669 : 23 Cr. I. J. 45 : 46 Bom. 441 : 

A. I R. 1922 Bom. 290. 

-S. 342— Non-compliance — Questioning the ac¬ 
cused whether he has to add to statements is not com¬ 
pliance with the section. 

The proper method of applying S. 342 is to bring 
to the attention of the accused specific matters which 
appear in the evidence against them and merely ques¬ 
tioning them generally as to whether they have any¬ 
thing to add to what was said before the Committing 
Magistrate is not a satisfactory method of applying 
S. 342 . (Greaves and Panton, J/) SHAMLAL 
Singh v. Emperor. 26 Cr. L. J. 672 : 85 l. c. 716 : 

A. I. R. 1926 Cal 980. 
“ ■ S. 342— Non-comphance Accused making 

statements at earlier stage — A^o statements after exa¬ 
mination of P. Ws. —Trial is vitiated. 

Where accused’s statements were taken before 
many of the P. Ws. vere examined but no statements 
were recorded afterw ards. Held, that the trial should 
be held afresh. Held, further that the necessity for 
a strict observation of the provisions of the Cr. P. 
Code should be impressed on the Magistrates and that 
where the terms of the Code are perfectly clear there 
is no excuse for a deliberate disregard of them. 
(Cuming and B. B. Chose, //.) HaMID ALI v. 

Sri Kissen Gosain. 37 c. I. J. 413 • 

28 C, W. N. 118 : 75 I. C. 367; 24 Cr. L. J. 943 : 

A. I. E. 1925 Cal. 674 (2). 

--S. 342— Non-compliance — Proceedings under 

3". 488 —Accused examined under—If should be ques¬ 
tioned under S. 342 . 

Where in proceedings under S. 488 , Cr. P. Code, the 
accused gave evidence on his own behalf, he cannot 
afterwards object that the trial is vitiated by absence 
of examination under S. 342 . (Greaves and Panton, 
//) Bachai Kalwar». Jamuna Kalwarim. 
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CR. P. CODE (V OF 1898), S. 342 —Non-CompUance. 

25 Cr. L. J, 1091 : 81 I. C. 915 : 

A. I. R. 1925 Cal 339. 

___s. 342 _ Non compliance—Provisions o^^ man-' 

The provisions of S. 342. Cr. P. Code, are manda¬ 
tory and non-compliance with its terms vitiates a cri¬ 
minal trial. The High Court when it sets aside an 
order of acquittal on the above ground will not deter¬ 
mine whether the accused should be retried. (^Snhra- 
,vardy and GrahamJjA REMEMBRANCER OF LEGAL 
AFFAIRS. BENGAL r. SaHSH CHANDRA ROY. 

39 C. L. J. 411 : 51 Cal- 924 : A. I. R 1924 «al. 975. 

S 342 — Non-compliance—Omission to exa- 


mine auustd afUr examination of prosecution witnesses 

is total to trial. ... 

The trial Court after recording the examinalion-in 

chief of the prosecution witnesses framed charge and 
on the same date recorded the statements of the ac¬ 
cused persons These witnesses were then ^J^ss- 
examined but since then no further statement of the 
accused persons had been recorded. Held, the 
sion is not an irregularity which can be^ cured by 
S. 537 of the Code. (^Cuming and B- B. GhosCy //•) 
Haro Nath Malo v. Ala Bux. 38 C. L. J. 281 : 

28 C. W. N. 119 : 76 I. C. 961 : 25 Cr. L. J. 289 • 

A. I. R. 1924 Cal. 182. 

— S. 342 — Non-compliance — No substantial 
compliance with—Conviction should he set aside. 

Where there was no substantial compliance with the 
provisions of S. 342 and out of the sentence of rigor¬ 
ous imprisonment for a period of one month the 
petitioners had already undergone the sentence for a 
period of 22 days the conviction was set aside instead 
of ordering retrial. (C. C. Ghose and Cuming^ //.) 
SaILENDRA CHANDRA SlNGH v. The CROWN. 

38 C. L. J. 175 : A I. R. 1924 Cal. 153. 
S. 342 — Non-compliance — Omission to 


CR P. CODE (V OF 1898), S 342—Non-Compliance. 

Chand V. Emperor. 25 Cr. L. J. 1020 : 

81 I. G. 796 : A.l.B. 1924 Lah. 734. 

- -S. 342— Non-compliance, 

The procedure prescribed by the section being bind¬ 
ing on the Courts the omission to comply with the 
provisions of this section is not a mere irregularity 
such as can be cured under S. 537* P* Code, but is 
an illegality vitiating the trial. iChevis^ /.) HaJI 
Mahomed Baksh v. Crown. 4 Lah. 1. J. 230 ; 
65 I. C, 618 : 23 Cr. L. J. 154 : A.I.R. 1922 Lah. 456. 

-S. 342— Non-compliance — Trial is not 

vitiated by absence of further examination of accused 
after further cross examination after framing charity 
of the witnesses. 

The fact that an accused is not further examined 
under S. 342 of the Crl. Pro. Code, after the witnesses 
are further cross-examined under S. 257 of the Crt. 
Pro. Code after the charge is framed at the close of 
the entire prosecuting evidence does not vitiate a trial. 
(//allifax, A./.C.) GaNGADHAR v. BHANGI SaO. 

25 Cl-. L. J. 1152 : 811. C. 976 : 
A. I. R. 1925 Nag. 147. 

S. 3^2—Non-compliance—Trial is not render¬ 


ed invalid ab initio but must be held again from the 
point at which the error was made — Crl. Pro. Code^ 

S 5 ^7* 

The entire omission to question an accused generally 
on the case after the prosecution witnesses have been 
examined and before the accused enters on his 
defence renders the trial from that point onwards and 
not ab initio improper or illegal. S. 537 cannot condone 
the error but the defect must be rectified in a fresh 
trial commencing from the point at which the error 
was committed. {^Halltfaxy A.J. C.) GaNGADHAR 
V. BHANGI Sag. 26 Cr. L. J. 1152 : 81 I. C. 976: 

A. I. R. 1926 Nag. 147. 

_S. 342— Examination after doss of prosecu- 


examine accused at the close of prosecution evidence 
vitiates trial 

In a trial for an attempt to commit murder the 
Magistrate examined the accused after taking some 
evidence and then framed ss charge against them. 
After doing so he recalled the witnes.ses that bad 
already been examined, to enable the accused to cross 
examine them and then examined the remaining two 
prosecution witnesses. After taking the evidence of 
these two witnesses he did not question the accused 
as he was required to do by S. 342. ffeldy that the 
omission vitiated the trial, i^Zafar Ally y.) MAHO¬ 
MED Sadiq V. Emperor, 26 P. L. R. 533 : 

26 Cr. L. J. 1370 : A.I.R. 1926 Lah. 61. 
_.—5.342 (1)— Non-compliance—Duty of ques¬ 
tioning accused is mandatory. 

The word ‘shall’ in the section makes the duty im¬ 
posed on the Court, of ‘questioning the accused 
generally on the case after the witnesses for the pro¬ 
secution have been examined and before he is called 
on for his defence, mandatory. Where the accused 
was examined after only a part of the prosecution 
evidence had been recorded and was not examined 
again after all the witnesses for the prosecution had 
been examined, fields that the trial was vitiated. 
iScott-Smithy /.)GhaZA ALI v. KING EMPEROR. 

6 L. L. J. 618 : A. I. R. 1925 Lah. 288. 

-—S. 342— Non-compliance—Omission to examine 

— Effect. 

The psovisions of S. 342 are mandatory and where 
an accused is examined at one stage, but thereafter 
other prosecution witnesses are examined and the ac¬ 
cused was not examined again, the procedure is illegal 
and the trial is vitiated. {Moti Sagar^/.) NaNAK 


tion evidence. , 

A Magistrate is bound to examine the accused after 

the examination of all the prosecution witnesses and 

before he is called on for his defence. Any defect 

therein can be cured by again questioning the accused 

and then calling on him to enter on his defence. 

{f/allifaxy A./.C.) WaSUDEO EMPEROR. 

^ 26 Cr. L. J. 1425 (1) : 

89 I. C. 897 (1) : A. I. R. 1925 Nag 433. 

- —5.342 (1)— Non-compliance—Failure to ex¬ 

amine accused—Effect of^Mode of examination^ 

S. 342 (i) is mandatory and the omission to question 
the accused generally on the case as required by 
the section is not a mere irregularity but it 
is an illegality which vitiates the whole trial. 
The examination contemplated is after the prosecution 
case is closed and if the Magistrate discharges the 
accused without calling on the defence, the proceed¬ 
ings are not vitiated in any way. A general question 
as to what the accused has to say is not sufficient. 
The court must communicate to the accused by ap¬ 
propriate questions everything that is alleged against 
him and ascertain what explanation or defence in law 
or in fact he wishes to put forward. {/Cinhhede y A. 

/. c.) Udhao V. Emperor. 26 Cr. L. J. 417 : 

77 I. C. 593 : A. I. B. 1924 Nag. 301. 

S. 342 — Non-compliance — Non-sxamination of 


accused after cross-examination after charge vitiates 
trial though accused is not prejudiced. 

It is obligatory on the Magistrate to question the 
accused generally on the whole case after the prosecu¬ 
tion have dosed their case, \.e.y when all the 
prosecution witnesses have been eawmined in 
chief, cross examined and re-examined. The 
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■CR. P.CODE (V OF 1898), S. 342 —Non-compliance. 

examination of the accused after the charge, and 
the examination-in-chief of only some of the prosecu¬ 
tion witnesses and again after the cross-examination of 
only some of such witnesses is not a compliance with 
the mandatory provisions of law and the trial is vitia¬ 
ted by the omission to question the accused generally, 
after the cross-examination of a recalled witness is 
•hnished although the accused may not have been 
thereby prejudiced on the merits. 50 Cal. 223 and 227 . 
Foil. (^Kinkfude, A. J. C.) KRISHN.APPa v. 
Emperor. a. I. R. 1924 Nag. 51. 

-S. 342 — on-compliance — Examination of the 

accused—Stage for—Examination of prosecution wit¬ 
nesses — Cross-examination after charge. 

The word “ examined ” in S. 342 , Cr. P. Code, in¬ 
cludes cross-examination and re-examination. The 
omission to examine the accused after the cross-exa¬ 
mination and re-examination of all the prosecution wit¬ 
nesses vitiates the trial and conviction. The examina¬ 
tion of the accused only after the examination in 
•chief of the prosecution witness is not a compliance 
with S. 342 , Cr. P. Code. The examination of a wit¬ 
ness means his examination-in-chief, cross-examina¬ 
tion and re-examination. The expression after the 
witnesses for the prosecution have been examined” 
used in S. 342 , Cr.P. Code, includes any cross-examina- 
tiori of them after the charge has been framed. The 
obligatory examination of the accused must be made 
after the witnesses for the prosecution have been cross- 
examined alter the chatge. 50 C. 939 , Foil: 46 M. 449 . 
Diss. {.Bakery J. C., Prideaux and Kinkhedey A. J. 
Cs.) Local (iovERNMENT z'. Maria. 

20 N. L R. 174: A. I. R. 1925 Wag. 44. 

” —S. 342— Non-compliance — Whether ?ion-com- 

pliance is or is not an illegality vitiating trial ivithont 
pretudice to accused, no interference hy way of revision 
is necessary where sudstantial justice is done. 

Whether omission to make further examination of 
the accused after the charge and after prosecution 
witnesses have been recalled for cross-examination is 
or is not an illegality which vitiates the trial, without 
regard to whether the accused has been prejudiced or 
not whether substantial justice has been done High 
•Court will refuse to interfere. A. I. P. 1925 Oudh 422 
Ref. {Dalaly J.C.') KHUMAN SlNGH V. EMPEROR. 

12 0, W. N. 378 : 89 I. C. 462 (1) ; 

26 Cr. L. J. 1374 : A. I. R. 1925 Ovdh 603. 

“ —S. 342 — Non compliance — Merely reading 

out accused's statement in a cross-case and getting it 
-admitted by him is not compliance with the section. 

Where two cross-cases of riot were tried together 
and the accused ir one had been examined and cross¬ 
-examined as prosecution witnesses in the other and the 
Magistrate recorded their examination under S. 342 
in this form : — 

‘‘My Sworn evidence in cross case is correct. I have 
no more to say.” 

Held : that the provisions of S. 342 have not been 
properly complied with and the procedure followed is 
nothing short of a grave irregularity. {Simpscn, A. 
y. C.) Nageshar Prasad v. Emperor. 

■73 I. C. 693 : 24 Cr. L. J. 661 : A.I.R. 1924 Oudh 111. 

---S. 342 — Failure to comply with — Effect, 

The provisions of S. 342 are mandatory and where 
they are not observed, the trial is vitiated. {Adami, 

y.'i Ramcharan Singh v. Emperor. 

89 I. C. 153 (1) : 26 Cr. L. J 1289 (1). 

- S. 342 — Non-compliance—Omission to exa- 

-mine accused at close of prosecution evidence vitiates 
drial—Object of examination is for the accused's benefit. 

The examination of the accused at the close of the 


CR. P. CODE (V OF 1898), S. 342 —Non-compliance. 

evidence for the prosecution in the manner required 
by S. 342 is imperative, and the omission to examine 
vitiates the trial. 5 P.L.J. 430 and 1923 Cal. 470 . Ref. 
The first portion of S. 342 is an enabling provision. 
It entitles the Court “at any stage of any enquiry or 
trial” to put such questions to him (the accused) as 
the Court considers necessary. “The second portion 
of the section which provides for questioning the 
accused” generally on the case after the witnesses for 
the prosecution have been examined, and before he is 
called on for his defence, is imperative: it casts a 
duty upon the Court to question the accused generally 
on the case after the witnesses for the prosecution 
have been examined, that is. the whole case against 
the accused has been disclosed. The object of the ex¬ 
amination is to enable the accused to explain any cir¬ 
cumstances appearing in the evidence againt him. 
{Jwala PrasadyJ.') KAxMESHAR SinGH v. EmPEROR. 

6 P. L. T. 493 : 26 Cr. L. J. 927 : 86 I. C. 991 : 

A. I. R. 1925 P. 723. 

-S. 342 — Non-compliance—No prejudice to 

accused—Trial is not vitiated—Principles elaborately 
discussed. 

Principle requires that the accused shall not be con¬ 
victed without being given an opportunity of explaining 
the allegations against him. Experience shows that 
judicial questioning must not become inquisitorial. If 
these essentials are secured, the trial cannot be im¬ 
peached. The trial is not vitiated from any deviation 
from the section unless the accused has been pre¬ 
judiced in his defence. (Principles discussed histori¬ 
cally and elaborately.) {Mullick and Bucknill, J/.) 

Saiyid Mohiuddin V. Emperor. 4 Pat. 488 • 

6 P.L.T. 154 : (1925) P H.C.C. 112 : 86 I. C. 459 : 

3 Pat. L. R. 110 (Cr.) : 26 Cr. I. J. 811 : 

A. I. R. 1925 P. 414. 

' —S. 342— Non-compliance—Trial illegal __ 

Revision lies—Accused need not be Prejudiced. 

Where the examination of the accused persons has 
not been made in compliance with the provisions of 
S. 342 , it amounts to an illegality. It is immaterial 
whether the accused persons were or were not pre¬ 
judiced by the non-compliance with the provisions of 
S. 342 . The High Court will in such cases interfere 
in revision. {Kulwant Sahay, /.) DURGA Ram v 

Emperor. 6 p. l. T. 33 : 86 i. c. 156 • 

26 Cr. L. J. 716 : A. I. R. 1925 P. 342. 

-S. 342— Non-compltance — Exaniijtation of 

accused after framing of charge—Mode of exa?nina- 
tion. 

An examination of the accused before the charge is 
framed is under the first part of S. 342 , Cr. P. Code 
and is optional to the Court. But after the witnesses 
for the prosecution have all been examined and cross- 
examined and before the accused is called on for his 
defence it is compulsory for the court to question the 
accused in such a way as to enable him to explain any 
circumstances which appear in the evidence against 
him. The mere asking the accused as to whether 
they had anything further to say is not a sulficient 
compliance with the second part of S. 342 . Cr. P. 
Code. The question must be framed in such a way as 
to enable the accused to know’ what he is to explain, 
as to what are the circumstances which are against 
him and for which an explanation is needed. A 
general question as to whether they had anything 
further to say is not a sufiicient compliance with the 
requirements of the law. 5 Pat. L. J. 430 : 6 Pat. L.J. 

147 Ref. {Kulwant Sahay, J.') BOHKARI SingHz/ 

Emperor. (1924) p. H. c. c. 198 ! 

5 Pat. L. T. 445 : 25 Cr. L. J. 711 : 81 I. C. 199 : 
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CR. P. CODE (,v OF 1898), S. 342 —Non-coropUance. 

A. I. R. 1924 P. 791 (2). 

_S. 342— Xon-cofnpliance. 

If the accused are not examined under S. 342 at the 
trial, the proceedings are vitiated. 

HaUNATH SaHAY t'. KMPEROR. 4 Pat. L. T 231 : 

1 Pat. I. R. (Cr.) 34 : 1923 P H. C. C 96 : 

72 I. C. 71 (1) : 24 Cr. li. J. 311 : 

A.I. R. 1923 P.292. 

_S 342_ Xou fompltauce — Failure to examine 

accused after prosecution evidence—Effect of 

Non-compliance with the provisions of b 342 Cr. 
!» Code i.e. not examining the accused after the close 
of the prosecution evidence, but simply filing their 
written «statement does not entitle them to an interfer¬ 
ence in revision, if they have not been prejudiced in 
the trial and there has been no miscarriage of justice. 

KMFEKOR. 

69 I. C. 383 : 23 Or. L. J. 703 : 1 Pat ^ K (Cr ; 35^. 


S. 342— Non-compliance. 


A trial is vitiated if the accused were not 
as required by S. 342 . Cr V. Code, ^^^^ss 
Nandan Singh v. Emperor. A. I. E. 1922 p. 
__—S. 342— Non-compliance — Effect — Written 

statetneut filed — Effect. . 

The filing of a written statement by the accuseu 

does not relieve the Court of its imperative duty to 
examine the accused under S. 342 of the Code. 
{Juoala Prasad. /.) MOINUDDIN t'. tiMPEROP. 

61 I. C. 794 ; 22 Cr. L- J. 442 : 2 Pat L. T. 455. 

Ss. 342 and Non-compliance. 


CR. P. CODE (V OF 1898), S. 342 —Object of. 

munity upon an accused person from criminal liability 
for making a false statement, is that contained in sub- 
S. ( 2 )ofS. 342 , Cr. P. Code. Hut the protection 

afforded by that sub-section is expressly confined to 
the statement made by an accused in answer to ques¬ 
tions pul to him to explain any circumstances appear¬ 
ing in the evindence against him. These questions can 
be put only at some stage of an inquiry or trial in the 
original Court and it is only the answers to such ques¬ 
tions for w hich the privilege can be claimed. Neither in 
the language of the section nor on principle is there 
any valid reason for extending the immunity to a state- 
ment made otherwise than in an answer to questions 
put by the trial Court. There is no law which confers 
upon an accused person immunity fiom prosecution in 
respect of a false statement in an affidavit tendered by 
him in support of his application for transfer; such 
statement can be the subject-matter of a charge for 
perjury. ( 1906)28 All. 33» and ( 1897 ) 19 All. 200 
Diss. from ( 1922 ) 3 I'^h, 46 Foil. (^Shadi Lai. C. ff.) 
Emperor v. Pir Qadir Bakhsh Shah. 

6 Lab. 34 ; 28 Punj. L. R. 168 : 

A. I. R. 1925 Lab. 312. 


A failure to comply with the provisions of 342 
and of the Code would vitiate the trial. {A/tlUr. 
r. / and Adami, /.) FaTU SaNTAL t . EMPEROR. 

2 Pat. L. T. 288 : 61 I. C 705 : 22 Cr. L. J. 417 : 

6 P. L. J. 147. 

- g_ 342— Non Compliance is not necessarily 

^ Where the accused was once examined after the 
prosecution evidence was over. Held : that the omis¬ 
sion to examine the accused after further cross-exami¬ 
nation of the prosecution witnesses is nothing more 
than an error, omission or irregularity wUhin the 
meaning of S.S37. 1923 Mad. 609 (F. B.) Foil. 25 Mad 
61 (P. C.) Expl. and 1923 All 81 Kef. {Brawn. J.) 
NGA Hta U. 7 /. Emperor. 3 Bang. 139 : 

89 I. C. 312 • 26 Cr. L. J. 1336 ; 
A. I. E. 1925 Rang. 258. 
S. %^*l^Non’Compiiance^ Magistrate must 


note every material point and ask accused about it. 

Where the only question asked by the Magistrate 

to the accused was “what have you to say 
the statement of the complainant’s witnesses . Held. 
this was not a sufficient compliance with the require¬ 
ment of the law. The object of the section is to ena¬ 
ble the accused to explain each and every circumstance 
appearing in evidence against him. A Judge of a 
Magistrate should note every point which he thinks he 
w’ill have to put into the scale against the accused and 
then question him on each point ; otherwise it is im¬ 
possible for the accused to know what is in the Court’s 
mind. {May Oung. /.) MG. HaMAN v. EMPEROR. 

1 R. 689 : 2 Bur. I. J. 238 : 
A. I. E. 1924 Rang. 172 (2.) 

Oath or affirmation. 

S. 342 {2)—Oath or affirmation — False 


-S. Ztys,—Oath —Accused person— Need not 

speak truth. 

An accused person is not bound to speak the truth 
ahd he cannot be pinned down to any statement that 
he may have made. {Broadway and Campbell. J J.) 

Kakar Singh v. Emperor. 6 L. L. J. 576 

25 Cr. L. J. 1005 : 81 I. C. 717 : A. I.R. 1924 Lah. 733. 

__Ss. 342 (4 j and 626—Oa/A or affirmation— 

Application for transfer—Affidavit in support, can he 

filed by accused. , ^ . cun 

The provision in section 342 ( 4 ) that no oath shall 

be administered to the accused has reference only to the 
statement made by him in answer to questions put by 
the Court in accordance with sub-section (i) of that 
section. It does not preclude him from making an 
affidavit in support of an application for transfer un¬ 
der section 526 and there is no bar to his being prose¬ 
cuted under S. 193 , I.P.C. for making false statements 
{Alartineau. y.) GULAM MD. v. EMPEROR. 

3 Lab. 46 ; 23 Cr. L. J. 399 : 67 I. C. 361: 

4 U. P. L. R. (Lah.) 71 : A. I. R. 1922 Lah. 113. 

_S. 342 (4)—Ofl/A— Oath can be administered to 

either party to proceedings unner S. 145* ^ 

None of the parties litigating under S. 145 can be 
called an accused person and so the provisions of S. 343 
( 4 ), that no oath shall be administered to an accused 
person, do not prevent the examination of the parties to 
a litigation under S. 14 S oath. {Dalai. J* 

C.) CHOUDHURI MAHOMMAD AYUB V. Chau- 

dhary Surfraj Ahmad. 26 Cr. L. J. 70 : 

83 I. C. 630 ; A. I. B. 1926 Oudh 286. 


affidavit to support transfer application by accused— 
No protection exists. 

The only provision of the law, which confers im- 


Object of 

-S. Z^2—Obfcct of—Obiect is to give accused 

opportunity of explaining his defence if any. 

What is necessary under S. 342 is that the accused 
should be brought face to face solemnly with an 
opportunity given to him to make a statement from 
his place in the dock in order that the Court may 
have the advantage of hearing his defence, if he is 
w'illing to make one with his own lips. Where five 
accused were tried and to all the accused the same 
question was put “What is your defence,” two of them 
replied, “1 am innocent. I will file a written state¬ 
ment,” and the other two replied “I am innocent.” 
Held', that that was sufficient compliance with S. 342 , 
A I. R. 1923 Cal. 470 Rel. on. {Ne^obcntld and CAaA- 
rawarti. //.) REJ MaHOMED v. EMPEROR. 
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vCR. P. CODE (V OF 1898), S. 342 -Object of. 

26 Cr. L. J. 1510 : A. I. R. 1926 Cal. 424. 

—S. 342— Obiect of—Accused should explain 
suspicious circumstances in his own interest. 

Per Mookerjee J. —Though the proof of the case 
-against the prisoner must depend for its support, not 
upon the absence of e.vpianation on the part of the 
prisoner, but upon the positive atfiimative evidence of 
his guilt given by the Crown, yet if he is involved by 
such evidence in a state of considerable suspicion, he 
is called upon^ for his own sake and for his own safety, 
to state and elucidate the cijcumstance, whatever 
'they may be, which might reconcile such suspicious 
appearances with perfect innocence. (Mooher/eey 
RichardsoHy C. C., Ghose^ Cuming and Page, //.) 

Emperor v. Barendra Ku^^AR Chose. 

28 C. W. N. 170 ; 38 C. L. J. 411 : 81 I. C. 353 : 

25 Cr. L. J.817: A. I. R 1924 Cal. 257 (F . B.). 

-S. 342— Object of — Examination of accused — 

Provisions of the Code mandatory — Illegality — Irre¬ 
gularity 

The object of the examination referred to in S. 342 , 
Cr.P. Code is to enable the accused to explain any cir¬ 
cumstances appearing in the evidence against him.The 
provisions of the section are mandatory and the Court 
is bound to question the accused generally on the case, 
after the prosecution case is completed and before the 
accused person is called on for his defence. Non- 
compliance with S. 342 renders the trial illegal. {San¬ 
derson, C. J. and Chotzner, /.) MaZAHAR ALI v. 

Emperor. 60 C. 223 : 71 1, C. 662 : 

24 Cr. L. J. 198 : 36 C. L. J. 417 : 27 C. W. N. 99 : 

A, I. R. 1923 Cal. 196. 

-Ss. 342 and 164 —Object of. 

S. 342 of the Cr. P. Code no doubt allows the Court 
at any stage of any enquiry or trial, to put such ques¬ 
tions to the accused as the Court considers necessary 
but the obiect of putting such questions is, as laid 
•down in the section, “for the purpose of enabling the 
accused to explain any circumstances appearing in the 
•evidence against him.” {Scott-Smith and Fforde, JJj) 
Barhali V. Emperor. a. i. r. (1923) Lah. 539. 
-S. ^Object of. 

A Court cannot use S. 342 for cross-examining the 
.accused, nor can it put questions with the object of 
trapping the accused after he has resiled from his 
■confession. {Chevis, C. J. and Scott-Smith^ /.) 

Umar Din v. Emperor, 3 Lab. L. J. 287 : 

67 I. C- 340 : 23 Cr. L. J. 388 : 2 Lab. 129. 
- S. Object of — Failure to examine accu¬ 
sed after prosecution case — Effect. 

Whether or not an examination of the accused at 
the stage they now contend for will be of any particu¬ 
lar service to them or the administration of justice the 
•examination must be allowed. {Oldfield and Fame- 
sam, J J.'', In re MaRUDA MUTHU VannIAN. 

45 M. 820: 16 L. W. 420 : (1922) M. W. N. 601 : 

71 I. C. 252; 24 Cr. L. J, 124 : 

A.I.R. 1922 Mad. 512 : 43 M. L. J. 402. 

-——S. 342— Object of — Examination must not be 

like cross-examination of adx'erse witness by counsel — 
Object of section is to enable accused in his own interest 
to explain circumstances in evidence against him. 

The object of S. 342 is to enable the accused in his 
own interest to give an explanation of the circumstances 
appearing in the evidence against him. It is not com¬ 
petent for the C ourt to examine the accused for the 
purpose of filling up gaps in the evidence for the prose¬ 
cution. Any examination of an inquisitorial nature is 
both improper and illegal. The examination of an 
accused cannot and must not, be conducted in the 
manner of cross-examination of adverse witness by a j 


CR. P. C0DE(V OF 1898), S. 342—Power of Court. 

counsel. It is also not permissible for the Magistrate 
to examine the accused as to what certain absent 
defence witnesses would be likely to state and the like 
7 C. W. N. 343 Ref. {Findlay, O. J. Cf) MaHaDEO 

Singh v Emperor. 8 N. I. J. 190 : 

A. I. R. 1925 Nag. 403. 

-S. 342 —Object of — General questions not 

sufficient. 

The object of S. 342 is to enable the accused to 
explain each and every circumstance appearing against 
him. A Judge or Magistrate .'should note every point 
which he thinks is against the accused and then ques¬ 
tion him on each. To put a general question as to 
what he has to say is not a sufficient compliance with 
the section. {May Oung,J.') MG. HmaN 7^ EMPE¬ 
ROR. 1 R. 689 : 2 Bur. L. J. 238 : 77 I. C. 887 r 

25 Cr. L, J. 487 : A. I. R. 1924 Rang. 172 (2). 

--S. 342— Principle underlying the section. 

The vital principle underlying S. 342 of the Cr. P, 
Code is that the accused is only examined in order to 
enable him to explain any circumstances appearing 
against him. The underlying purpose of the examina¬ 
tion of an accused is to enable him in his own interest 
to give an explanation of the circumstances appearing 
in the evidence against him. It is not competent for 
the court to examine the accused for the purpose of 
filling up gaps in the evidence for the prosecution. It 
has again and again been pointed out that an examina¬ 
tion of an accused under this section cannot and must 
not be conducted in the manner of cross examination 
of adverse witness by a counsel. {Findlay, O. J. C.) 

Mahadeosingh V. Emperor. 8 N. L. J. 190 • 

A. I. R. 1925 Nag. 403. 

-S. 342— Object ot—Alagistrate should net 

eross examine accused — The object of the examination 
is to enable the accused to explain the adverse facts 
against him and not to shout that he is guilty. 

Examination under section 342 is intended to enable 
the accused to explain the circumstances appearing in 
the evidence against him and is not intended to supple¬ 
ment prosecution case and to show that the accused is 
guilty nor to drive him to make self-incriminating 
statements. The Judge is therefore not entitled to put 
embarassing questions to draw admissions from a.ccus- 
ed.{/ilen/iedy, J. C. and Raymond, A. J. Cf) TOPAN- 

DAS V. King Emperor. 25 Cr. L. J. 76i: 

81 I. C. 249 : A. I. R. 1925 Sind 116. 

Power of Court. 

~ —^88.342 and 164— Powers of Court — Scope. 

S. 342 of the Cr. P. Code no doubt allows the court 
at any stage of any enquiry or trial, to put such ques¬ 
tions to the accused as the court considers necessary 
but the object of putting such questions is,as laid down 
in the section, “ for the purpose of enabling the accu¬ 
sed to explain any circumstances appearing in the evi¬ 
dence against him. ” {Scott-Smith and Fforde, J J.) 
Barhati V. Emperor. A. i. r. 1923 Lah. 539. 

■ 'S,342— Power of Court—Statement of accused 
under—Admission of certain facts — Effect. 

No evidence was given by prosecution to prove that 
the petitioner made or published the imputation com¬ 
plained of, but the Courts below held the publication 
proved because the petitioner when examined admitted 
the publication. Held, the prosecution must make out 
its case by evidence and a gap in the evidence cannot 
be filled up by any statement made by the accused in 
his examination under S. 342 of the Cr. P. Code. 17 
Mad. 238 , Foil. 

The Magistrate is not entitled under S. 342 to put 
questions to the accused ; if the prosecution had not let 
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in evidence implicating him in the offence with which 
he is charged, answers to questions put by a commit¬ 
ting Magistrate in contravention of that section are not 
admissible in evidence against the accused at the trial 
iMartineau. J.) DEVI DIAL z/. EmPEROR. 

4 Lah. 55 ; 73 I. C. 805 (2) : 2 P. W. R. 1923 (Cr.) : 

24 Cr. I. J. 693 (2) : A. I. R. 1923 Lah. 225. 

_S. of Court—Court cannot exa¬ 
mine accused. , . 

A Court cannot use S. 342 for cross-examining the 

accused, nor can it put questions with the object of 
trapping the accused after he has resiled from his con¬ 
fession. (Chevts and Scott'Smith, J J.) UMAR DiN 

7). Emperor. 2 Lab. 129 : 67 I. C. 3^9 • 

23 Cr. L J. 388 : 3 Lah. L. J. 287. 

-S. 342 —Penuer of Court—Co-accused can make 

a concerted statement—Accused exchanging remarks 
daring examination of one of them by Magistrate do 
Hot commit offence under Penal Codey S. 228 . 

Two co-accused on trial for the same crime are not 
debarred from giving a concerted statement in their 
examination. Where there were two accused and 
where, when the Magistrate was examining the first ac¬ 
cused, he found that the two accused were exchanging 
remarks. Ileldy that the course that the accused 
attempted to follow was not an illegal or improper one 
and that the Magistrate was not entitled to remove 
llie second accused from the Court and examine the 
first accused in his absence. Ileldy also that for a 
conviction under Penal Code, S. 228 , there should be 
an intentional interruption to the Court and the action 
of the accused in the Magistrate’s Court in the present 
case did not reasonably suggest such intention and 
would appear undoubtedly to have been adopted in 
good faith in their own interests; 10 C. W N. 1062 . 
Ref. {Findlay^ O. J C.) MaHADEO SINGH v. EM¬ 
PEROR. 8 N. L. J. 190 : A.I.R. 1925 Nag. 403. 

--S. Z^2—Pmver of Court—Finger impressions 

of accused—If prohibited 

A Magistrate can under S, 342 ask an accused to 
make finger impression in court. {Voungy O. C. J. 
Ileald and May Oung. //.) EmPEROR v. NGA TuN 
Ulaing. 2 Bur. L. J. 270 : 1 Rang 759 : 

A. I. R. 1924 Rang. 118 (F.B.). 

Procedure. 

S. 342— Procedure—Examination of accused 


CR. P. CODE (V OF 1898), S. 342—Procedure. 

sel about the number and nature of the witnesses is 
not what the section requires. It is also important to- 
have regard to the time at which this examination 
took place. In the decided cases it has been pointed 
out that to ask an accused for his defence before he 
has the whole of the prosecution evidence in front of 
him, is not a compliance with the section. To ask the 
accused not at the beginning of his defence but later 
on when his statements may be subject to heavy dis¬ 
count owing to the evidence given in his hearing by his 
own witnesses in the meantime, is not to be assumed to- 
be a substantial compliance with the requirements of 
the section. {A^c’obouldy Suhrawa^dy and Ranking 

J /.) PR0M07 HA Nath v. Emperor. 

50 Cal. 518 : 27 C. W. N. 389 t 71 I. C. 792 (2) : 
24 Cr. L. J. 248 (2) : A. I. R. 1923 Cal. 470. 

S. Procedure—Re-examining the accus 


ed after recall of prosecution witnesses not obligatory^ 

S. 342 does not make it legally incumbent on the 
Magistrate to further question the accused with refer-' 
ence to the evidence elicited from the prosecution wit¬ 
nesses, after the framing of the charge when they are 
re-call:d by the Magistrate under S. 256 , Cr. P. Code, 
It may be highly desirable that he shoulc so question 
the accused, if the evidence contains a new matter of 
importance. {.Ayling and OdgerSy J J.') 

IlYDROSS, In re, 18 L. W. 113 : 1923 M. W. N. 880 : 
75 I. C. 695 : 25 Cr. L. J. 7 : A. I. R. 1923 Mad. 694 : 

45 M. L. J. 279. 

S. 342 (l)--Procedure—Magistrate not com- 


—Form of—Compliance with the section. 

Under S. 342 , Cr. P, Code, it is incumbent on the 
court to ask the accused generally whether he w’ishes 
to offer an explanation of any of the evidence which 
has been given against him and if the Court does so, 
that w'ould be a sufficient compliance with the section. 
But the section also gives the court power to put speci¬ 
fic questions to the accused with r^ard to any of the 
evidence adduced for the prosecution. Without S. 342 
the Courts \vouId have no such power. But it is left 
entirely to the discretion of the Magistrates as judges 
whether they should,after having put the general ques¬ 
tion, ask specific question on particular point in the 
evidence. {^Macleody C.J, and CrumPy J.) EMPEROR 

V. Narayan Savanna Kamathi. 

26 Bom. L. B. 109 : 25 Cr. L. J. 1127 (2) : 

811. C. 951 (2) : A. I. R. 1924 Bom. 334. 

-S. 342— Procedure. 

Vex Rankin, J. —What is necessary is that the ac¬ 
cused shall be brought face to face solemnly with an 
opportunity given to him to make a statement from his 
place in the dock in order that the Court may have the 
advantage of hearing his defence if he is willing to 
make one w'ith his own Ups. A discussion with Coun- 


piying with S. 342 (i }—IIe should again question the 
accused and again ask him to enter on his defence. 

If a Magistrate fails to examine an accused after 
the witnesses for the prosecution have been ex¬ 
amined, and before he is called on for his defence, he 

can set the matter right by again questioning the a^ 

cased and then again railing on him to enter on his- 

defence. {Haiti fox, A> J. ^ 

Emperor. 26 Cr, L. J. 1425 ; 89 L C. 897 : 

A. I. R. 192o Nag. 433. 

__S. 342— Procedure — Cross-examination of re¬ 
called prosecution witnesses must be alloived where 
I summons case has been treated as warrant case. ^ ^ 

The accused must be held to be prejudiced in their 
defence on account of the Court’s wrong procedure- 
and must be enabled by means of a further opportu¬ 
nity to cross-examine the prosecution witness in a case 
where the Court commits a mistake and treats a sum- 
monscase as a wariant case and fn.mes a charge 
against the accused who intimate their wish to further 
cross-examine prosecution witnesses and produce de¬ 
fence and where, ^Yhen the witnesses are recalled, the 
Court cancels the charge and declines to allow* cross- 
examination and delivers judgment against the ac¬ 
cused. {Pullan, A. J. C.) RAM RATAN r 
SaGAR 25 Cr. L. J. 1271 : 82 I. C. 279 ; 

A. I. R. 1926 Oudh 200 (1). 

_ 342 _ Procedure—Detailed examination of 

accused is Slot essential in every case. 

What must be the nature of the questions put by 
the Court depends upon the circumstances of each 
case ■ but it would be a sufficient compliance with the- 
provikon of the Code if the Court gives to the accused 
an opportunity by questioning him generally on the case- 
to explain the circumstances appearing in the case- 
against him. It is neither necessary nor desirable to 
examine the accused in great detail or to force him to 
disclose his defence so as to enable the prosecution to 
take advantage of it when the witnesses for the ac* 
cused are examined* But it is impossible to lay 
any hard and fast rule as to the nature of the exam 
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C». P. CODE (V OF 1898), S. 342—Procedure. 

nation of an accused under S. 342 of the Code, 1925 
Patna 342 ; 1925 Patna 389 , 29 Cal. W. N. 231 Kef. : 
ijwala Prasad, J.') MaHOMED NaSIRUDDIN r. EM¬ 
PEROR. 4 Pat. 459 : 6 P. L. T. 588 : 26 Cr. L. J 954: ' 

87 I. C. 106 : A. I. R. 1925 Pat. 713. ' 

-S. 342 —Procedure - Puttifi? general question 

is enough. 

W here after the prosecution evidence was over the 
Court asked the accused “ Have you any statement to 
make” ? and the accused replied in the nagative. Held : 
in the circumstances of the case, the provisions of the 
section were complied with. {^Poster, /.') BanaMA- 
i.i Kumar 7-. Emperor. 6 P. I. T. 39 : 

3 Pat. L. R. Cr. 25 : 86 I. C. 58 : 26 Cr. L. J. 682 : 

A. I. R. 1925 Pat. 389 (1). 

-S. 342 —Procedure — Circumstances against 

accused—Court must ask specific questions—General 
questioning is not etiougk. 

Under S. 342 in order to enable the accused to know 
what are the circumstances appearing in the evidence 
against him and what the Court considers to be such 
circumstances, it is necessary for the Court to put 
those circumstances directly to the accused and to ask 
him to explain those circumstances if he can. It is 
not always possible for the accused to know as to what 
are the circumstances whicii to the Court may appear 
to be against him ; and it is possible that the Court 
may consider one circumstance appearing from the 
evidence as being against the accused while the accu¬ 
sed may not consider that circumstance to be 
against him. The object of S. 342 , Cr. P. Code is to 
enable the accused to know what in the opinion of the 
Court are the circumstances which from the evidence 
appear to be against him. To merely question the 
accused after the cross-examination of the prosecution 
witnesses whether they had anything to say then, is not | 
a sufficient compliance with the provisions of the law. j 
A. I. R. 1924 Patna 791 Foil. {/Culwant Sahay\ /.) 
durga Ram v. Emperor. 6 P. i. T. 33 : 

86 I.C. 156 : 26 Cr. L. J. 716 ; 

A. I. R. 1925 Pat. 342. 

-S. 342— Procedjtre — Examination of accused 

—Sufficiency of — Revision. 

It is not open in revision to the High Court to en- 


CR. P. CODE (V OF 1898), S. 342—Summons 

Case. 

of the Prosecution witnesses—Omission to so examine 
cannot be cured by S. 537 but vitiates the conviction. 

An accused person has a right to be examined and 
to state his case after the further cross-examination of 
prosecution witnesses, even though he has alieady 
been examined before the charge was framed and he 
was called on for his defence. That right is funda¬ 
mental and the omission to so examine him cannot be 
regarded as a mere error or irregularity, which can be 
cured by S. 537, Cr. P. Code, but vitiates the 
conviction. A. I. R. 1923 Cnl. 164 ; 1924 Cal. 975 
and 1922 Mad. 512, Foil. {Godfrey, J.) Ah. 

! Kaung V. Emperor. 4 Bur. L. J. 143 : 

i A. I. R. 1925 Rang. 363. 

' — - S. 342 — Procedure—Taking prosecution evi- 

dence cotter framing charge and examining accused is 
illegal. 

After the charges had been framed and the accused 
examined, the Magistrate recalled the Police witnesses 
to prove the statement alleged to have been made by 
one of the accused. 

Held : that the course was illegal. {Baguley, J .) 

Bawa Rawthar V. King Emperor. 

3 Bur. L. J. 245 : 26 Cr. L. J. 321 : 
84 I. C. 545 : A. I. R. 1920 Rang. 101. 
- S. 3^2—Procedure examination by the Ses¬ 

sions Court or by the committing Magistrates. 

In a case exclusively triable by a Sessions Court it 
is this Court that tries the accused and calls upon the 
j accused for his defence and it should strictly con- 
I form to the previsions of the section. At the same 
I time it is highly desirable that committing Magis¬ 
trates should adhere to the provisions of the section 
and examine the accused after the prosecution case 
has been concluded. A. I. R. 1922 Patna 299 Diss. 
from. {Raymond and Aston. A. J. Cs.^ DiNU v. 
Emperor. 26 Cr. L. J. 191 : 83 I. C. 895 : 

16 S. L. R. 201. 

Summons Case. 

- S. 342 —Stemmons Case—Examination of ac¬ 
cused. 

The omission to examine an accused person in a 


quire into the sufficiency of the examination made 
under S. 342 , Cr. P. Code. Where the accused is de¬ 
fended by a legal practitioner an elaborate examina¬ 
tion is unnecessary. Where an accused is undefended, 
the tribunal may well point out to him the elements 
of the evidence adduced against him which seems 
in his own interest to demand his explanation ; but 
where an accused is defended by a legal practitioner, 
it would not be desirable to contemplate a tribunal 
entering upon a lengthy examination of an accused 
person w’hich might easily develop into a recounting of 
the history of the whole case or into, what would be 
far'worse, some sort of cross-examination. {Bucknill, 

/.) Panchu Choudhury V. Emperor. 

66 I. C. 73 : 3 P. L. T. 649 : 23 Cr. L. J. 233 ; 

A. I. R. 1923 Fat. 91. 

' ■ - —S. 842 — Procedure. 

Where an accused is undefended the Tribunal may 
point out to him the elements of the evidence adduced 
against him which seem in bis own interest to demand 
his explanation but where an accused is defended by 
a legal practitioner a Tribunal ought not to enter upon 
a lengthy examination of an accused person. {Buck- 

niil, J.) Panchu Chowdhry v. Emperor. 

3 Pat. I. T. 649 : 23 Cr. 1. J. 233 : 66 I. C. 73 : 

A. I. B. 1923 Pat. 91. 
— — - ■—Ss. 342 and £37 —Procedure accused has 
right to be examined after further cross-examination 


summons case is an irregularity vitiating the convic¬ 
tion. 

Per Macleod, C. J .—In petty cases the provisions 
of S. 364 ought not to hamper a Magistrate to the 
same extent as the provisions of S. 342 which 
are more mandatory. {Macleod, C. J. arid Shah, /.) 

Emperor v. Gulabjan. 23 Bom. l. r. 1203 : 

64 I. C. 669 : 23 Cr. 1. J. 45 : 

46 Bom- 441 : A. I. R. 1922 Bom. 290. 

— —-S. 342 —Summons case. 

The question whether the Court is bound to exa¬ 
mine the accused in a summons case was raised but 
not decided. {Macleod, C. J atid Shah, J.') EMPE¬ 
ROR V. RUSTOMJI 64 I. C. 601 : 

23 Cr. L. J. 21 : 23 Bom. L. E. 984. 
—' — S. 342 —Summons case. 

Even in a summons case a Magistrate is bound to 
examine the accused before convicting him. {Shah 
and Crump, J J .') EMPEROR v. FERNANDEZ. 

45 Bom. 672 : 59 I. C. 129 : 

22 Cr. L. J. 17 : 22 Bom. L. R. 1040. 
■ —S. 342 —Summons case—Examination of 

accused—Stage at u hick examination could be held, 

A MagKtrate is bound to examine the accused 
under S. 342 , Cr. P, Code, after all the prose¬ 
cution witnesses have been examined and cross-exa¬ 
mined. Where therefore in a summons case the 
Magistrate examined the accused after the examina- 
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tion-in chief of some of the prosecution witnesses but 
did not examine him again after another witness for 
the prosecution had been examined after the cross- 
examination of the previous witnesses, held^ that there 
was no 'Compliance with the provisions of S. 342 of 
( r. P. Code and that the conviction was therefore 
illegal. (^S‘tftdcrso>i^ C. J. and Panton, _/.) GULZARI 

Lal V, Emperor. 49 Cal. 1076 : 

39 C. L. J. 31 ; A. I. R. 1923 Cal. 164 : 

71 I. C. 51 : 24 Cr. L. J. 3. 

-Ss. 342 and 537— Summons case — Examina- 

tion of accused—Omission iocomfi/y with formalities 
prescribed — Illegality. 

The procedure prescribed by S. 342, C.r. P. Code is 
binding on the courts and the omission to comply 
with its provisions is not a mere irregularity such as 
can be cu red by 8 , 537 . Cr. P. Code, i P, R. 19 *^ Cr. 

45 B. 672 Foil. (^Chevisy Jf) MaHOMED BaKSH v. 
Emperor. 66 I. C. 618 : 23 Cr. L. J. 154 : 

4 Lah. L. J. 230 : A. I. R. 1922 Lah. 45. 

-S.342 —Summons case—Section does not apply 

to summons cases. 

S. 342 has no application to summons cases although 
in summons cases there is no objection to a Magistrate 
questioning the accused generally for the purpose of 
enabling him to explain the circumstances appearing 
in the evidence against him and in complicated cases 
especially where the accused is not represented by 
Counsel it is a desirable course notwithstanding that 
it is not obligatory. Recent cases of the other High 
Courts reviewed and dissented from. {Selnuabe, €./•* 
Oldfield., Pamesam, Devadoss^ and Coleridge., J/.) 
PonnuSWami V. RaMASAMI. 46 Mad. 758 ; 

18 L.W. 478 : 24 Cr. L. J. 833 : 

1923 M. W. N. 519 : 74 I. C. 945 : 

A. I. R. 1924 Mad. 15 (F.B.) : 45 M. L, J. 224. 

—— —S. Summons case — Accused not exa¬ 

mined at the close of case of prosecution — Prejudice 
caused—Retrial was ordered. 

Where the accused in a summons case was preju¬ 
diced by the failure of the Magistiate to examine him 
at the close of the prosecution case the trial was set 
aside and a fresh trial ordered. {^Dalal. J. C.) 
Emperor 2 /. Sheopal. 26 Cr. L. J. 655 : 

85 I. C. 943 : A. I. R. 1925 Oudh 491. 
-3. 342 —Summons cases. 

S. 342 of the Code applies to summons cases ; the 
provisions thereof are mandatory and omission to 
examine the accused after the witnesses for the pro¬ 
secution have been examined and before the accused 
is called on for his defence, vitiates the trial. {Adami 
and Buehnill, //.) GULAM RaSUL z/. EMPEROR. 

6 P. L. J. 174 : 61 I. C. 715 : 

22 Cr. L. J. 427 : 2 Pat. L. T. 390. 

Time of Examination. 

- - S. 342 —Time of Examination—Accused is to 

be examined after all evidence against him is over. 

The Code intends that the accused shall be giver 
an opportunity of explaining any circumstances 
appearing in the evidence against him. That must 
mean the whole of the evidence against him, and any 
examination under S. 342 , before that evidence is 
closed cannot possibly fulfil the conditions of the 
section. The stage in the trial prescribed by S. 342 , 
when accu.sed had to be questioned generally on the 
case for the prosecution, is after the prosecution evi¬ 
dence is complete and before he is called upon to 
enter on his defence. {Macleod, C.J. and Crumps Jf) 

Emperor v Nathu Kasturchand Marwadi. 

27 B. L. R. 106 : A. I. E 1925 Bom. 170. 

— - S. 342— Time of Examination — Accused 

must be examined after close of prosecution case and ) - 


CR. P. CODE (V OF 1898), 8. 342—Time of Exami¬ 
nation. 

before defence begins. 

The examination of the accused must take place at 
the close of the prosecution case and before the 
accused have entered on their defence, and it is no 
compliance with the section if the examination takes 
place at a Interstage. {Greaves and Duvall //.) 
SURENDRA LaL SHAHA v. ISAMMADUI. 

51 Cal. 933 : 84 I. C. 325 : 26 Cr. L. J. 261 : 

A. I. R 1925 Cal. 480(1). 

■—S. 342— Time of examination — Examina¬ 
tion of witnesses includes cross-examination as well as 
re-examination. 

The accused was standing his trial in a warrant 
case on a charge under S. 500 of the Indian Penal 
Code. After the prosecution witnesses had been 
examined-in-chief the accused was questioned gener¬ 
ally on the case by the Magistrate. Thereafter cross- 
examination of the prosecution witnesses took place 
but the accused was not again examined generally. 

Held, that the word “examine” in S. 342 is to be 
taken in the ordinary English sense in which it covers 
all kinds of examination including cross-examination 
and re-examination and that the accused should have 
been examined again. {Rankin, J. on a difference of 
opinion between Buckland and Cuming, J J f) 

dibakantaChai'terjeez'. GourGopal mukher- 
JEE. 27 C. W. N. 743 : 50 Cal. 939 : 76 I. C. 715 : 

25 Cr. 1. J. 27 : A.I.R. 1923 Cal. 727. 

-S.342 —Time of exmi nation of accused after 

examination in-chief of the prosecution witnesses is not 
sufficient. 

Examination of accused only after examination-in¬ 
chief of the prosecution witnesses is not sufficient: he 
must be examined after their cross and re-examination. 
27 C. W. N. 28 , Foil. {Newbould and Suhrawardy, 
J y.) JUMMON V. Emperor. 60 Cal. 808: 

A. 1. R. 1923 Cal. 668. 
S. 342 (1) —Time of examination. 


The object of the examination referred to in the 
section is to enable the accused to explain any circum¬ 
stances appearing in the evidence against him and it is 
clearly indicated in the last part of the section that 
the time, at which the Court shall question the accu¬ 
sed generally on the case is after the prosecution case 
is completed and before the accused person is called 
on for his defence. Therefore the examination of the 
accused before all the prosecution witnesses have been 
examined is bad in law. {Sanderson, C. J. and Chotz- 

ner, J. ) mozahur ali V. Emperor. 60 Cal. 223: 

36 C. L. J. 417: 27 C.W.N. 99: 71 I. C. 662: 

24 Cr. L. J 198: A. I. R. 1923 Cal. 196. 

— ——S. 342— Time of examination—Omission to 

examine after whole evidence vitiates trial. 

A Magistrate is bound to examine the accused 
under S. 342 after all the prosecution witnesses have 
been examined and cross-examined. The omission to 
do so vitiates the conviction. {Sanderson, C. J. and 
Panton, /.) GuLZARI LAL v. EMPEROR. 

49 Cal. 1075: 71 I. C. 61: 24 Cr. L. J. 3: 39 C. L. J. 31: 

A. I. B. 1923 Cal. 164. 

--S. 312 —Time of examination—Provisions if 

mandatory. 

The “examination” in S. 342 , Cr. P. C^e means ex- 
amination,cross examination and re-examination of the 
witnesses of the prosecution and where the accused 
was not questioned thereafter by the Magistrate, the 
conviction is illegal and must be set aside. 45 ^7^ « 

25 C. W. N. 609 Foil. {IValmdey and Pearson, J J.') 

Kashi Pramanik v. Damu Pramanik. 

27 C. 'W. N. 28: 77 I. C. 988: 25 Cr. L. J. 624. 
—— — S, 342 —Time of Examination—Accused can- 
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not be examined under S. 342 before taking prosecution Venkatasubba Rao., J. (Dissenting).— The decision in 

■ evidence, A. 1. K. 1922 Mad. 512 ; 45 Mad. 820 is correct. 

Where the accused is examined by the Court before i^Sefnoabe, C. J., Phillips, Devadoss, Venkatasubbn 
any evidence for the prosecution has been taken, .his Rao and Wallace. //.) VaRISAI ROWTi-IER v . 
examination cannot be said to be under S. 343 . {Scott- EMPEROR. 

Smith and Fforde, J J,) HaHAWALa v. CROWN. 46 Mad. 449 : 17 I. W. 722: 32 M. L. T. 385: 

6 Lah. 183: 88 I. C. 854: 26 Punj. L. R. 331: (1923) M. W. N. 477: 73 I. C. 163: 24 Cr. L. J. 547: 

26 Cr. L. J. 1258: A. I. R. 1925 Lah. 432. A. I. R. 1923 Mad. 609 : 44 M. L. J. 567 (F. B.) 

~342 —Time of examination-Fresh examina- -Ss. 342. 253 and 537 —Time of examination 

■ tion of accused after examination of—Prosecution —Examination of accused after cross-examination of 

witnesses recalled by accused is not necessary, prosecution -witnesses is obligatory. 

The accused was questioned very fully and very The procedure of examining the accused in a war- 
fairly by the learned Magistrate after all the witnesses rant-case only before charge is framed and not also 
for the prosecution had been examined and after the prosecution witnesses have been recalled for 
cross-examined at considerable length before the further cross-examination under S. 256 (i), Cr. P. 
■charge was framed. After the charge was framed Code, is not correct. It is an illegality vitiating the 
most of the witnes.ses were recalled for a further leng- trial. The words “if any” and ‘‘as he thinks necessary’ 
thy cross-examination at the termination of which the under S. 253 show that the examination depends on 
Magistrate proceeded to record the defence evidence the opinion of the Magistrate, and does not make 
without questioning the accused again. Held, that the obligatory examination referred to in S. 342 after 
S. 256 is the section under which the accused is enabled further cross-examination of prosecution witnesses un- 

• to recall the prosecution witnesses for further cross- necessary. 

•examination after the charge has been framed, and The accused’s right to state his case, at whatever 
while making it clear that the accused does not enter stage the law permits him to do so, is fundamental an<l 
upon his defence until the termination of such cross- cannot be regarded as a mere error, omission or irregu- 

• examination, that section says nothing about any larity such as is contemplated in S. 537 . 41 Cal. 743 , 

second examination of the accused after the further {Oldfield and Ramesam, J J.) '^IxKWxyixn'irWJ, 

cross-examination. It is often desirable that the accus- In re. 45 Mad. 820: 16 L. W. 420 : 

• ed should be asked at this stage whether he wishes (1922) M. W. N. 601: 71 I C. 252: 24 Cr. L. J. 124: 

the Court to record any additional explanation, but A. I. K. 1922 Mad. 512 : 43 M. L. J. 402. 

S. 312 cannot be interpreted as conveying a peremptory -S. 342 —Time of examination—Examination 

clrection to that effect, if the Court has already ques- af accused after recalling and re-cross-examination of 
tioned him before the charge when the case for the prosecution witnesses is not necessary. 

.prosecution has been closed and the prosecution wit- Examination of accused for the second time after 
nesses have been cross-examined. 6 P. L. J. 644 Dist. second cross-examination of the prosecution witnesses 
The reason for questioning the accused as set forth in is not necessary. A. I. R, 1923 M. 609 (F. B.) Foil. 

S. 342 is to enable him to explain any circumstance in But even assuming that a further examination of the 
the evidence appearing against him, but an accused accused is necessary after the charge and after 
.person does not recall the prosecution witnesses for the prosecution witnesses have been re-called 
the purpose of discovering fresh circumstances against for cross-examination, the omission to make this 

• himself. /.) R. A. Byrne Crown. further examination is not an illegality so as to 

4 Lah. 61 ; 1 P. W. R, (Cr.)1923 ; vitiate the trial without regard to whether the accused 

A. I. R. 1924 Lah. 84. has been prejudiced or not. A. I. R. T 923 All. 81 

—-9 .ndi bZl^Time of examination — Ques- ( 2 ) Relied upon. {Daniels, J. C.) EMPEROR v. 

tioning the accused after examining the re-ealled pro- BriJ BEHaRI. 28 0. C. 130 : 12 0. L. J. 182 : 

sedition witnesses—Omission not illegal. 2 0 W. N. 327 : 89 I. C. 245 : 26 Cr. L. J. 1301 : 

Cross-examination of re-called prosecution witnesses A. I. R. 1925 Oudh 422. 

under S. 256 is not an examination of prosecution wit--— S. Z^2^Time of examination—Must be after 

nesses within the meaning of S. 342 and therefore ^^<^^^‘^x<^mination of prosecution witnesses. 

■omission to question the accused after this examina- Where the accused were examined under S. 342 of 
tion of re called prosecution witnesses is not an illegal- fhe Criminal Procedure Code after the examination-in- 
•ity. This cross-examination is rather an evidence for chief of the prosecution witnesses but before theii 
the defence than evidence for the prosecution cross-examination, held, that examination under S. 342 
A. I. R. 1922 M. 512 ; 45 Mad, 820 Overruled. 6 P. L. ought to be after the close of the prosecution case, 

J. 644 Diss. 

Devadoss, J .—The contention that, if an accused 
person cross-examines any of the prosecution witnesses 
under S. 256 , the Magistrate is bound once more to 
examine the accused generally on the case, seems 
untenable. S. 342 means only that the examination 
•of the accused should take place after the prosecution 
Jias placed its whole case before the Court. The accus¬ 
ed in a warrant-case has three opportunities of cross- 
examining the prosecution witnesses; once before the 
charge is framed, secondly under S. 256 and thirdly 
after he has entered on his defence. The words in 
S. 342 “ after the witnesses for the prosecution have 
been examined” cannot reasonably be interpreted to 
mean ‘‘after the accused has chosen to exercise his 
Tight of cross-examination at the very end of his de- 
:fence.” 


aitnougn it seems to be carrying the operation of this 

section to a very extreme limit. {Bucknill, J.) Bal- 
DEO dubey V. Emperor. 72 l. c. 891 : 

24 Cr. L. J. 475 ; 1 Pat. L. R. (Cr.) 29: 

A. I. E. 1924 Pat. 376. 

--—S. 342 —Time of examination—Examination 

of accused before the examination-in-ckief of the prose¬ 
cution. 

It cannot be said as a general rule that medical 
evidence is always formal and where the legislature 
says definitely that the Court shall put questions to the 
accused person generally on the case after the witness¬ 
es for the prosecution have been examined and before 
he is called on for his defence it is not an admissible 
argument that the Court may do so before all the 
prosecution witnesses have been examined. 5 P. L. J. 
450 Ref. {Das and Adami, //.) RaMESWAR SinGH v 
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CR. P. CODE (V OF 1898), S. 342—Time of examina¬ 
tion. 


CE. P. CODE (V OF 1898), S. 342—Written state¬ 
ment. 


EMPKkOR. 2 Pat. L. T. 741 : 60 I. C. 659: < 

22 Cr. L. J. 259; A. I. R. 1922 Pat. 299 (1). . 

—-S. 342— Time of examinaiion—Failure to 

comply 'i ith provisions of S. 2 ,A 2 —Whether mere irre- ' 
gulanty or i/Uga/ity. 

The word “examined" in S. 342 includes cross-exa¬ 
mination and re-examination. The purpose of the 
examination of an accused under S. 34^ is to enable 
him to explain any circumstances appearing in the evi¬ 
dence against him ; it is a provision for the benefit of 
the accused : and, to enable him to obtain the full 
benefit of the section, it is clear that he must be exa¬ 
mined after the cioss-examination of the prosecution 
witnesses is over. Until the witnesses have been 
cro.ss-exaniined and re examined, it cannot be said 
wliat the exact case that the accused will have to 
meet is, and. if he is forced to disclose his defence 
before cross-examination, it might very well be that 
the prosecution witnesses would be on their guard and 
tlie value of the cross-examination to a great extent 
destroyed. 

The provisions of vS. 342 are mandatory and the 
Magistrate has no option but to examine the accused 
after cross-examination of all prosecution witnesses. 
If he does not do so, he omits to do something in 
regard to which he has no discretion and consequently 
lie commits an illegality. {Coutts and Adami, //•) 

mitkaJit Singh v. p:mperor. 1922 p. H. C. C. 7: 

2 Pat. I. T. 250: 6 Pat. L. J. 644: 63 I. C. 825: 

22 Cr. L. J. .697: A. I. R. 1922 Pat. 158. 

-S. 342 —Time of examinniion—Failure to 

examine at proper stage—Legality of. 

'rhe examination of an accused under S. 342 of the 
C ode i-< for liis benefit and it must be done after the 
cross-examination and ve-examination of the prosecu¬ 
tion witnes.ses is over. Failure to examine the accused 
at this .stage is not merely an irregularity but an ille¬ 
gality which vitiate.> the trial. {^Coutts and Adatnis 
yJ.) MITHAJIT V. EMPEROR. 22 Cr L. J. 697 : 

63 I. C. 825 : 2 Pat. L. T. 620. 
——S. 342 —Time of examination is after the pro¬ 
secution case. 

Though a Magistrate can examine an accused 
before the case for the prosecution is concluded, it 
would not ab.solve him from examining him after the 
case is concluded, and the omi-ssion to do this would 
vitiate the trial, {/tva/a Prasad, J.) RaMNATH 

Rai V. Emperor. 22 Cr. I. J. 460 : 61 I. C. 844 : 

2 Pat. L. T. 549. 

-S. 342— 7'ime of examination—Accused must 

he examined even after cross-examination or re-exatni- 
nation of prosecution witnesses after framing of charge 
or after fresh e~oidence of the prosecutioti evidence 
after charge. 

The provisions of section 342 are mandatory and 
not merely directory. Opportunity must be given to 
the accused to explain tlie circumstances appearing in 
the evidence against him thus even when new and 
material matter in support of the prosecution is elicit¬ 
ed in the cross-examination or re-examination of a 
prosecution witness who has been cross-examined 
after the examination of the accused or where the 
prosecution call fresh or further evidence after the 
framing of the charge, section requires that the accus¬ 
ed should be examined again generally. 46 Mad. 
609 , Foil. 27 C. W. N. 28 ; A.I.R. 1923 Cal. 470 ; and 
A.I.R. 1923 Cal. 727 Doubted. {Rupchand BHaram, 
A. y. C.) jHANGLi V. Emperor. 25 Cr. L. J. 662 : 

811.C. 150 : A. I. R. 1925 Sind 127. 
Written Statement. 

-S. 342 —Written statement—Statenunt of 

% 


accused explaining possession of hills of exchange^ about 
the ihefi of which he was charged. 

Accused’s statement under S. 342 , Cr. P. Code, 
can, and in case of circumstantial evidence, must be 
taken into consideration. (^Fawcett and Madgavkary 
jj.j Emperor Abdul Gani 

49 Bom. 878 : 27 Bom. L. R. 1373.. 

—-S. 342— Written statement — Not sufficient. 

A written statement of defence cannot take the 
place of the examination of the accused at the close- 
of the case of the prosecution as under S. 342 . A 
Magistrate asked the accused whether he had to say 
anything besides the written statement. I/eld, that 
the procedure though not right was not illegal. 
(Broadway, /.) HaRNAMA v. EMPEROR. 

22 Cr. L. J. 276: 60 I. C. 676: 3 U. P.L. R. (Lah.) 34. 

———S. 342— Written statement is not sufficient — 
Provisions of—Mandator). 

The provisions of S. 342 of the Code are mandatory 
and the omission of a Sessions Judge to question the 
accused on the case, after the prosecution was over 
and give him a chance to explain the case against 
him will vitiate the trial. A written statement by the 
accused would not take the place of such an exami¬ 
nation. (Spencer, y.) NaiNAMALAI KONAN, In re, 

23 Cr. L. J. 697 : 69 I. C. 377 : 14 L. W. 418. 

-S. 342 —Written statement. 

Written statements filed in Court cannot take the 
place of the examination contemplated by the sec¬ 
tion. (Knikhede, A. J. C.) UdhaO v. EmpeROR. 

25 Cr. L. J. 417 : 77 I. C. 593 r 
A. I. R. 1924 Rag. 301. 

- ■ —S. 342— Written statement by accused may 

he accepted in lieu of oral statement. 

S. 256 of the Code directs the Court to accept a: 
written statement and it is intended that the Court 
should read it ; and if an accused states that he will 
file a written statement, the writing is to be accepted 
in lieu of his oral statement, 

Where after the examination-in-chief of the prose¬ 
cution witnesses, the accused was examined and after¬ 
wards the prosecution witnesses w ere cross -examined 
and re-examined and the accused was asked as to 
whether he had anything to say, and the accused 
also filed a written statement, 

/■/eid, that the fact that the accused was asked 
whether he had anything more to say. after the cross- 
examination and re-examination of the prosecudon 
witnesses made it unnecessary to apply the principle 
of Mitraiit Singh Emperor, ( 1921 ) 2 P. L. T. 520 , 
Held, further that even if the Magistrate had not 
taken the precaution to examine the accused orally as 
said above, the written statement filed by the accused 
after the cross-examination of the prosecution wit¬ 
nesses would have relieved the Magistrate from the 
necessity of examining him orally in reference to the^ 
matters* elicited in the cross-examination and re¬ 
examination of the prosecution witnesses, (^MuHicF 
and Bucknill, JJ\ SaIYID MOHIUDDIN v. EM¬ 
PEROR. 4 Pat. 488 : 6 P. 1 T. 164 t 

1925 P. H. C. C. 112: 86 J. C. 469 : 

3 Pat. L.R. (Cr.) 110 ; 26 Cr. L. J. 811 : 

A.I. R. 1926 Pat. 414. 

_S. 342— Written statement—Accused filing' 

7vriiten statement and refusing to answer questtonf'^^ 
Magistrate is not bound to go on questioning. 

Though it is the duty of the Magistrate to ques¬ 
tion the accused generally on the case after the close 
of the prosecution yet when the accused refuses to- 
answer a question, the Magistrate is not ^und to go 
'■ on asking questions especially where a written state:- 
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CR. P. CODE (V OF 1898), S. 342—Written state¬ 
ment. 

ment is put in at the time meetinij the points of the 
prosecution. {Adami atid JJ.') BhaGWAT 

Singh v. Emperor. 4 Pat. 231 : 6 P. L. T. 73 : 
86 I.C. 996 : 26 Cr. L. J. 932 : A. I. R. 1925 Pat. 378» 

-S. 342— Wriiteti statement filed — JVo fire- 

jtidice—No revision lies. 

When the accused persons were not examined 
under section 342 after the examination of the prose¬ 
cution witnesses, but they filed written statement at 
that stage and also after the examination of the 
defence witnesses, the accused were held to have 
been not piejudiced, and there being no miscarriage 
of justice, the High Court would not interfere in 
revision. {Cotitts a/id Alacphersofi, J MIR 

Tilawan V. Emperor, l Pat. 3i: 4 Pat. L. T. 60 : 

1 Pat. L.R. 35 (Cr.) : 69 I. C. 383 : 

23 Cr. L. J. 703 : A. I. R 1922 Pat. 388. 

-S. 342— Written statement — Written state' 

ment not to take the place of examination. 

The written statement filed by the accused cannot 
take the place of his examination after the evidence 
of the prosecution as required by the section. {Jwala 
Prasad, /.) BaLKESAR SinGH v. EmpeKOR. 

3 Pat. L. T. 322 : 65 I. C. 546 : 23 Cr. I. J. 114 ^ 

A.I. R. 1922 Pat. 5. 

Miscellaneovs. 

■ ——Ss. 342 and 364— Accused, examination of — 
No record — Effect on trial. 

Where the examination of the accused purported to 
have been one under S. 342 was not recorded but the 
indication of it was found only in the order sheet, it 
was held that S. 342 was mandatory, and the trial was 
therefore vitiated by not conforming to the provisions 
of law. {Suhra7i>ardy and Mukerjee, J J.') EMPEROR 
V. Nani MaNDAL. 52 Cal. 403 : 41 C. L. J. 60 : 

86 I. C. 345 : 26 Cr L. J. 761 : A. I. R. 1925 Cal. 575. 

-S. 342 (1)— Questions to the accused'"Nature 

of—Instilficient examination of accused. 

Per Newbould, J. :—S. 342 , Cr. P. Code, is a part 
of a system for enabling the Court to discover the 
truth and is not especially intended for the benefit of 
the accused. A formal question in general terms which 
gives the accused an opportunity of making a state¬ 
ment of his defence with his own lips is a sufficient 
compliance with the mandatory provisions of S. 342 , 
Cr. P. Code, since it enables the accused to explain 
any circumstances appearing in the evidence against 
him. To what extent the Court when complying with 
the mandatory provisions of the section should also 
exercise its discretionary powers unrler the other provi¬ 
sions of the section is a different question. The exer¬ 
cise of this discretion must vary with and depend on 
the circumstances of each particular case. It is neither 
desirable nor necessary in the majority of cases that 
there should be any detailed questioning of the accu¬ 
sed. The point at which the Court is bound to ques¬ 
tion the accused is after the witnesses for the prosecu¬ 
tion have been cross-examined. The examination of 
the accused should not be of an inquisitional nature. 
Per Mukerii, J. :—It constantly happens that the 
accused’s explanation or his failure to explain is the 
most incriminating circumstance against him. The 
result of the examination may certainly benefit the 
accused if a satisfactory explanation is offered by 
him. It may however be injurious to him if no ex¬ 
planation or a false explanation is given. The Court 
has got only the power to point out to the accused the 
circumstances appearing in the evidence which require 
explanation, failure or refusal to give which will 
entitle the Court to draw any inference against him. 


CR. P. CODE (V OF 1898), S. 344. 

{Newbould and A/uker/i, J J EMPEROR v. ALI- 

MUDDI NaSKAR. 29 c. W. N. 231 : 85 I. C. 919 : 
45 C. L. J. 101 : 52 Cal. 522 : 26 Cr. L. J. 631 : 

A. I. R. 1925 Cal. 361. 

-S. 342— F.xatninntion of accused — Answers, 

if can he used at trial. 

The answers of the accu.'^ed in an examination 
under S. 342 of the Code may be used at the trial. 
They may be used even in a subsequent trial for any 
other offence. {Miller, C. J. and Adami, J.') BaLDEO 

koeri V. Emperor. 2 Pat L. T. 565 : 

61 I. C. 785 : 22 Cr. L. J. 433 : 6 P.L. J. 241. 

-Ss. 342, 364 and 637— Omissio7is to cxamiiie 

accused—Fatal to validity of trial. 

The provisions of S. 364 , Cr. P. Code, are manda¬ 
tory. The omission to comply with the requirements 
of S. 364 , Cr. P. Code, vitiates the trial. One of the 
essential points for w’hich S. 342 provides is that the 
accused themselves should have an opportunity of 
making their statements directly to the Court and not 
through the intervention of a pleader. {A^ewhould 
ajid B. B. Ghose, //.) MESER BEHARI v. EMPEROR. 
29 C. W. N. 939 : 87 I. C. 920 : 26 Cr. L. J. 1032. 

-S. 342 —Finger impressiotts of accused—If 

Prohibited. 

There is nothing in S. 342 , Cr. P. Code, to prevent 
a Magistrate trying an accused directing him to make 
a finger impression under S. 73 , Evidence Act. {Voung 
O. C. JIleald and May Oung, JJ.') EMPEROR v. 
NGA Tun HlaING. 26 Cr. L. J. 108 : 83 I. C. 668 : 

A. I. R. 1924 Rang. 115. 

--S. 344 —Accused absettt—Order for costs 

cannot be meuie. 

On the failure of the accused to appear on the day 
fixed for hearing of the complaint against him, the 
Criminal Courts have no authority to order him to pay 
costs of adjournment to the complainant. {Gokul 
Prasad, /.) BEEDHA v. EMPEROR. 

20 A. L. J. 230 : 66 I. C. 179 ; 23 Cr. L. J. 243: 

A. I. R. 1922 All. 184 (1) 

-——S. 344— Adjournment — Police—Prosecution 

— Costs. 

If an adjournment of a case takes place for which 
the complainant is solely to blame, an order can be 
made that he must pay any costs which may have 
been incurred by the accused. But in a case oi prosecu¬ 
tion by the Police the complainant cannot be saddled 
with the costs incurred by the accused at the time of 
granting an adjournment, {Macleod, C.J. and Coyajee, 

/.) Emperor v. Laxman Nath. 24 Bom. L.R. 380 : 

66 I. C. 994 : 23 Cr. L. J. 338 : 

A. I R. 1922 Bom. 239 (1). 

-S. 344 —Cross cases instituted upon a police 

complaint and private complaint—Police case if etititl- 
ed to precedence — Proc£d7ire—Interfereftce by District 
Magistrate—Legality of. 

Two cross cases were started, one on a police re¬ 
port and the other on complaint, the accused in each 
case being the complainants in the other. The Sub- 
divisional Magistrate directed the trial of the police 
case first and then of the private complaint case. 
The District Magistrate set aside the order and direct¬ 
ed the simultaneous trial of the two cases Held, 
that the District Magistrate had no jurisdiction to pass 
the order he did and his proper course was to make a 
reference to the High Court under S. 438 , Cr.P.Code. 
But the High Court passed an order that both the 
cases should be tried simultaneously but should be 
dealt with wholly separately from each other each on 
its own merits and judgments should be pronounced 
after both the trials were over. 14 C. 358 : 27 C. W, 
N. 700 Dist. {Page and Mukerjee, //.) SHEIKH. 
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CR. P. CODE (V OF 1898), S. 344. 


CR. P. CODE (V OF 1898), S. 345. 


BaHATAK NOBADALI. 

28 C. W. N. 487 : A. I. R. 1924 Cal. 634. 

--S. Criminal trial-'Fower of postpone¬ 
ment and adiournment. 

Once a Magistrate has taken cognizance of a case, 
his powers of po.stponenient and adjournment are 
regulated hy 3^14’ ^ Code. (^Greaves and 

Panion, //.) }>HOLANATH UaS v. EMPEROR. 

28 C. W. N. 490 ; A I. R. 1924 Cal. 614. 

_S 344 —Absence of principal accused — Pro- 

trartcd proceedtnss—Extradition proceedings—Advisa¬ 
bility if ioint trial. 

Where the case was again and again postponed, not- 
withstanding the protest of the pelitioner.on the ground 
that it was not advisable to proceed with the trial in the 
absence of the principal accused, and the petitioner 
thereafter applied to the Magistrate either for an 
early trial or his discharge but the application was 
refused. If eld, the absence of the principal accus¬ 
ed and the desirability of a joint trial were not surti- 
cient ground for a further postponement. The 
Magistrate should not have granted a postponement, 
when the case was already delayed for a long 
without the production of some evidence, though the 
petitioner was not entitled to be discharged on this 
ground alone. {^Teunon and Snhrawardy, JJ•) 
KillinghurST V. Meek. 49 Cal. 182 : 6l I. C. 993 : 

22 Cr. L. J. 465 : A. I. R. 1922 Cal. 334. 

-S. 3^^—Costs can't be ordered from com¬ 
plainant in non-compoundable ivarrant case after 

charge — Cr. P. Code, S. 259 . 

After the framing of a charge in a non-compound- 
able warrant case the position of the complainant is 
reduced to that of a witness, and he cannot be ordered 
to pay the costs of an adjournmeut occasioned by his 
failure to attend on any particular date of hearing. 
{Zafar Ali, /.) NABIBAKHSH EMPEROR. 

A. I. R. 1924 Lah. 627. 

-S. 344— Provisions must be strictly observed. 

The provisions of S. 344 of the Code must be strictly 
observed and convenience is no ground for an infringe¬ 
ment of those provisions. {^Martinean, Jf) WaDHWA 

Singh v. Emperor. 22Cr. L. J. 669 : 

63 I. C. 461 : 3 U. P. L. R (Lah.) 78. 

-S. Court of Bench Magistrates—Crimi¬ 
nal trespass—Penver to stay proceedings pending deci¬ 
sion of civil suit. 

A Court of Bench Magistrates has got power to stay 
criminal proceedings pending before it till the disposal 
of a civil suit between the same parties in respect of 
the same property. Where on a charge of criminal 
trespass the defence of the accused is that he was in 
possession of the property on the date of the alleged 
criminal trespass, the result of the trial in the civil 
suit will have no bearing on the case before the cri¬ 
minal court and the criminal trial is not to be stayed. 
Where, however, the defence of the accused is that 
he was not in possession but that he went to take 
possession in pursuance of his title, then the decision 
of the civil court will have some bearing on the Cri¬ 
minal case and the criminal case might be stayed. 
\lVallace, /.) PERIASAMI MUTHIRIYAN, In re. 

20 L. W. 544 : (1924) M. W N. 762 • 
35 M. L. X. 99 : A. I. R. 1924 Mad. 888 . 

-Sb. 344 and 439— Application for stay does 

not lie to High Court. 

An application for stay of criminal proceedings 
.pending civil suit cannot be made to the High Court 
unless the Magistrate has refused it. {Spencer, /.) 
Y. ANKAMMA V. P. ADRIBHOTLU. 18 L. W. 236 : 
73 I. C. 628 : 24 Cr. L. J. 640: A.I.R. 1924 Mad. 235. 
-S. 344— IVitness not called 


Where accused did not ask for fresh process after 
the witness failed to attend though served, adjourn¬ 
ment was held to have been rightly refused. {Wal¬ 
lace J ) Derwish Hussain, in re. 46 Mad. 253 : 

17 L. W. 18 : 71 I. C. 212 : 32 M. L. T. 100 : 

24 Cr. L. J. 84 : A. I. R. 1923 Mad 185 • 

44 M. L, J. 84. 

- Ss. 344 and 204- Issue of process can be post¬ 
poned even in ivarrant cases. 

S. 344 is applicable to cases even before the 
issue of process under S. 204 and the Magistrate is 

entitled under S 344 , if there be a reasonable cause 
for doing so, to postpone any enquiry or trial and to 
postpone the issue of process under S. 204 even if the 
case be a warrant case. ulwant Isahay, J.') Uam 
Saran Singh v. Nitchand Narain Singh. 

6 Pat. L. T. 477 : 88 I.C. 603 : 26 Cr. L. J. 1179 : 

3 Pat. I. R. 134 (Cr.) - A I. R. 1928 Pat. 619. 
_S. 344 —Though policy of law is against post¬ 
poning trial, postponement for reasonable cause is not 
illegal. 

It is the policy of the law that a Court should pro¬ 
ceed to enquire into and try the case as soon as it 
takes cognizance of a complaint, but it is not prevent¬ 
ed by any provision of the law* from postponing the 
enquiry or trial if in its opinion there are sufficient and 
reasonable grounds for so doing. A.I.R, 1924 Cal. 634 * 
Ref. i^Kulwant Sahay, y.) RAM SaRAN SlNGH v. 

Nitchand Napain Singh. 6 Pat. L. T. 477 : 

88 I. C. 603 : 3 Pat. L. R. 134 (Cr.) : 

26 Cr. L. J. 1179 ; A. I. R. 1925 Pat. 619. 
- S. 344 —Real question under Section is as to 

reasonable cause for postponement—High Court will 

not interfere where discretion has been iudicially exer¬ 
cised 

The real question under S. 344 is as to whether 
there is any reasonable cause for postponing the 
counter-case. If there be such cause it is a matter of 
discretion and if the Magistrate does not exercise his 
discretion judicially in postponing the case, the High 
Court will interfere and set aside the order, but if the 
discretion is exercised in a sound and judicial manner 
the High Court will not interfere with the discretion. 
{Kulwant Sahay, y.) RaM SaRAN SlNGH fr. 

Nitchand Narain Singh. 6 Pat. L, T. 477 : 

88 I. C. 603 : 26 Cr. L. J. 1179: 3 Pat. L. R (Cr.) 134 : 

A. I. B. 1925 Pat, 619. 

-S. 344, Expl.—T’/'/a/ Court refusing in 

exercise of its discretion, adjournment for examina¬ 
tion of remaining witnesses—Rcmcnd is unnecessary. 
The fact that the remaining witnesses could give 
further evidence implicating the accused is a reason¬ 
able cause for a remand, but a reasonable cause for a 
remand is not in itself sufficient to satisfy the require¬ 
ments of S. 344 . It is within the Court’s discretion to 
postpone or not to postpone a case, and if it has 
Nvithin its discretion refused to postpone the case lor 
the examination of the remaining witnesses remand is 
unnecessary. {Kennedy, J. C- and Aston, A. J. C.) 

ALi Sher V. Mir Mahomed. 

28 Cr. L, J. 958 : 87 I.C. 110 : A. I. R. 1925 Sind 316. 

- 8 . 344 (1) — Adjournment — Grounds—Time 

for production of material documents. 

A party to a proceeding under S. 145 of the Cr. P. 
Code, is entitled to an adjournment for procuring 
material documents in bis favour, which had been 
i filed in the Civil Couits which were then closed and 
an order refusing time is arbitrary and must be set 
I aside. {Teunon and Chose, JJ.') BISWAMBHAR 
ROY V. AmINUDDI, S3 C. L. J. 607 : 61 I. G. 68 ; 

22 Cr. L. J. 835 : 26 C. W. H, 602. 
—— S, 345 — Changes. 
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[(1) S. 508, Penal Code, has been added to the 
list of offences under cl. (1) and Ss 343, 346, 357, 
403,417.418,419.420,430,451, 482,483,486. 494 
and 509 have been added to sub section (2). 

(2) Sub-clavse (5A; has been newly added.] 

_ _S. 346— Compound—Aleaning o/\ 

The complainant wrote out and gave to John the 
accused a document as follows :--“This is to say that 
Mr. John came to me and offered an unconditional I 
apology before Dr N. Rai. I beg to withdraw the case 
against him”. This was signed, dated and given to 
the accused who produced it in Court. Held^ that the 
document meant that the offence was compounded. 
There is no provision of law' which forbids the corn¬ 
pounding of offences for an apology, in particular in 
cases of defamation or abuse. 38 M. 946 and 21 
Cal lO^, Ref. {Stuari, /.) JOHN. J. v EMPEROR. 

45 All. 146 : 74 I. C. 262 : 24 Cr. L. J. 758 : 

A. I. R. 1923 All. 474. 

-S. 345— Se'veral persons charged iointty- — 

Offence compounded against one—Effect oft on the rest. 

A compounding by the complainant against one of 
several persons accused of an offence under S. 3231 ! 
Penal Code, does not affect the case against any of 
the other accused. (iVa/sh and Eyves% J J f) 
ChaNDAN V. EiMl’EPOR. 43 All. 483 : 61 I. C. 209 : 
L. R. 2 A. (Cr.) 49 : 22 Cr. L. J. 353 :19 A. L. J. 374. 

■—S. 345— Composition with one of several 
accu sed — Effect . 

A composition of an offence with one of several ac¬ 
cused persons does not necessarily have the effect of 
an acquittal in the case of all the accused, {^Shah 
and Crump, J EMPEROR?/. ALLIBHAI ABDUL 
VORA. 45 Bom. 346 : 22 Cr. L. J. 55 : 59 I. C. 199 : 

22 Bom. I. R. 1221. 
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cution for the offence under S. 147 does not ipso facto 
fail. If in such a case, the circumstances require it. 
the Court can discharge the accused in respect of the 
charge under S. 147 . {Catnpheil, J.) EiMl'EROR?'. 
JaRNABI. 26 Punj. L. R. 35 : 86 I.C. 62 : 

26 Cr. L. J. 686 : A.I. R. 1925 Lah. 464. 

——-S. 345— Composition results in acquittal- — 

Complainant cannot withdraw from composition. 

Composition of compoundable offence results in an 
immediate acquittal of the accused. Therefore once 
a composition has been effected, complainant cannot 
be permitted to withdraw from it. {iV/oti Sagar, J .') 
Ram Richpal v. Mata Din. 25 Cr. L. J. 810 : 

81 I. C. 346 : A. I R. 1925 Lah. 159. 
-S. 345— Husband, meaning of. 

However anomalous the position may be it is quite 
clear that the only person who can compound a case 
under S. 498 -A is the husband of the woman. 
{^Harrison J .') MiR ALAM v. EmPEROR. 

5 Lah. L. J. 183 : 69 I. C. 370 : 23 Cr. L. J. 690 : 

A. I. R 1922 Lah. 177. 

——-S. 345— Compromise by permission of Court 

—Duty cf Alagistrate. 

It is the duty of a Magistrate in each case, which' 
is compoundable with his leave, to decide whether he 
will or will not allow a compromise and the responsi¬ 
bility rests entirely with him. It is the duty of the 
Magistrate to allow’ compromise where the parties 
amicably arrive at it at an early stage of the suit and 
the offence is not so serious that the punishment is 
necessary, {Harrison, y.) SEWA SinGH v. Em- 
PEROR. 23 Cr. L. J. 85 : 7 P. W. R. 1922 (Cr.) ; 

66 I. C. 437 : A. I. R. 1922 Lah. 138 (1). 
-S. 345— Agreement to refer case to the deci¬ 
sion of arbitrators—Award not made—Agreement by 


-S. 345— Agreement to refer to arbitration 

does not amount to intention to treat award as final. 

Both parties to a proceeding under S. 427 , I. P- C., 
filed a petition of compromise agreeing to be bound 
by the decision of arbitrators named therein and 
asked for adjournment for settlement of their dispute. 
The arbitrators made an award, which was objected 
to by the complainant. Held, that the agreement to 
refer the case to arbitration was not a final settlement 
of the dispute which the Court w’as bound to accept 
as it was not the intention of the parties to treat the 
reference to arl)ilration as taking the case out of the 
jurisdiction of the criminal Court. {Newboicld and B. 
B. Chose. //.) SrISH CHANDRA v. ABaNI NaTH. 
42 C. L. J. 139 : 26 Cr. L. J. 1584 ; 90 I. C. 544 : 

A. I. R. 1926 Cal. 266. 

_ S. 345— Person aggrieved only can compound. 

A complainant cannot compound an offence 
against his comrade who is also an aggrieved parly. 
{Hewbould and Suhrawardy. JJ.') SHIB ChaNDRA 
V. RaBBANI MANDAL. 37 C, L. J. 254 : 73 I. C. 322 : 

27 C. W. N. 168 : 24 Cr, L. J. 578 : 

A. I. E. 1923 Cal. 168. 

--S- 345— iVritten compromise — Effect. 

If the parties to a criminal proceeding file a writ¬ 
ten compromise in Court, it amounts to an acquittal 
and bars further proceedings against the accused in 
respect of the subject-matter of the compromise. (N. 
R. Ckatteriee and Cuming. J J •') HeM CHANDRA 
DUTTA GIRENDRA CHANDRA. 22 Cr. L. J. 301 ; 

60 I. C. 797 : 33 C. L. J. 226. 

-S. Z^h^Penal Code. Ss. 325 and 147 — 

Charge under S. 325 compounded—Prosecution for 
ffence under S. 147 does not necessarily faif 
Where in a trial of the accused for offences under 
the Penal Code, Ss. 14; and 325 . the Court sanctions 
the compromise of the charge under S. 325 ^ the prose- 


itself does not amount to a composition of the offence. 

Pending a criminal case of defamation the parties 
entered into an agreement referring to certain arbit¬ 
rators the decision of all their disputes including cri¬ 
minal case within 15 days. Held, that until the 
arbitrators decided the dispute the offence cannot be 
treated as compounded. 21 Cal. 103 , Foil. {Krish- 
nan. /.) RaMALINGA AIYAR V. B. VaRADARAJULU 
AIYAR. 22 L. W. 390 : (1925) M. W. N. 753 : 

90I.C. 666 : A. I.R, 1925 Mad. 1211 : 49 M. L. J. 644. 
-S. 345 —Compounding of offence—In revision. 

It is open to the High Court to allow a case to be 
compounded in revision. {Kanhaiya Lai. J. 6 \) 
CHHOTAi Singh v. Emperor. 9 0. & a. l. r. 776 : 

73 I. C. 334 (2) : 24 Cr. L. J. 590 (2) : 

A. I. B. 1924 Oudh 260. 

See Sub cl. (6 A) newly added. 

-S. 345 —Several accused—Compounding with 

one — Effect. 

Where a complaint has been compounded as 
against one of several accused, charged W’ith the same 
offence, the whole case is deemed as compounded, i 
P. L. T. 32 , Foil. {Ross. /.) SaRaJ KdmaR v. 
Emperor. 4 Pat. L. T. 107 : 67 I. C. 592 : 

23 Cr.L.J. 432 : A. I. B. 1923 Pat- 348 (1). 

[No Longer Law.] 

-^Ss. 345 and 439— Revision—Composition of 

offence—Legality of. 

A Court of revision has no pow'er to sanction the 
composition of an offence after the conviction of the 
accused by the Court below. 43 Cal. 1143 , Foil. 29 M, 
L.J. 621 ; 37 All. 127 Ref. {Bucknill. J.) AuDHI RaI 
V. Emperor. 3 P. L. T. 458 : 65 I.c. 432 : 

23 Cr.L.J. 80 : A.I. B. 1923 Pat. 89. 

-S. 345 —Complaint under S. 342 , Penal Code 

—Accused summoned uTider S. 343’ Penal Code — 
Withdrawal of complaint. 
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Where a conjplaint disclosed the commission of an 
offence under S. 342 . Penal Code, and the accused was 
summoned under S. 343 , Penal Code and the com¬ 
plainant applied to withdraw f'om the prosecution but 
was refused on the ground that the summons was 
under S. 343 , held^ that the mistake did not deprive 
the complainant of his right to withdraw and therefore 
all proceedings after the application for withdrawal 
were illegal. {J-<vala Prasad^ y.)KADIR v. EMPEROR. 

2 Pat L. T. 602 : 62 I. C. 189 : 22 Cr. L. J. 493 : 

1921 P, H. C. C. 16. 

-S. 345— Compp-ontise with some accused—Case 

can be Proceeded against others. 

Where more persons than one are charged with an 
offence and a compromise is effected with some of 
them only, the Court will accept the compromise in 
respect of the persons \vith whom it is effected and 
proceed to hear the case against the rest of the accus¬ 
ed. (^Kennedyy /. C- n?id Madgavkar^ A. J. (7.) 
Emperor v. Abdul Hakim. 26 Cr. L. J. 238 ; 

84 I. C. 62 (1) : 16 S. L. R. 149. 
- - -S. 345— Compounding — Test of. 

The question of a case being compoundable or not 
must be decided with reference to the state of the 
facts existing at the date of the application to com¬ 
pound, as it is not possible for a Court to see what the 
ultimate result will be. 

An application was put in to compound a case under 
S. 325 . I. P. C. Permission of Court was not granted 
and the application was withdrawn. Eater a charge 
was framed only under S. 323 . Heldy the accused 
was not entitled to an acquittal on the basis of the 
cotnpounding. {Bakery /. c.) MT. RaNI «/. MT. 
Jaiwanti. 26 Cr. L. J. 1428 : 89 I. C 900 : 

A. I. K. 1925 Nag. 395. 

-8.345 (2)— Offence relating to Public trust 

property — A/atters more suitable for civil suit — Com¬ 
promise refused by trial Court—High Court allowed 
the same. 

Where the trial Court declined to grant permission 
of a compromise in a case under S. 417 , 1 . P. C. on 
the ground that the offence related to public trust 
property but Jt was found that matter w'ould 
not be Suitably dealt wdth in a criminal case 
and the compromise was sought at an early stage, 
the High Court allow’ed the case to be compounded. 
{A/aepherson, y.) NeHALAhMAD KHaN v. Em- 
PEROR. 3 Pat. L. R. 7 (Cr.) : 89 I. C. 385 : 

26 Cr.L. J. 134 : A.I.R. 1926 Pat. 583. 
-8. 345 (6-A) — Compounding offence'-Kevision. 

Under S. 345 ( 5 -A; Cr. P. Code, as amended, a 
Higli Court in revision may allow any person to com¬ 
pound any offence which he is competent to com¬ 
pound under the section. An offence under S. 420 , I. 
P. C., is compoundable. {Sulaiman, J.') BrIJ 

Behari Lal V. p:mperor. 

46 AU. 91 : 9 0. & A. L. R. 1083 : 21 A. L. J. 838 : 

L. R. 6 A. (Cr.) 8 ; A. I. R. 1924 All. 209 (1). 

-—S. 346— Decision by Magistrate on evidence 

recorded is not proper. 

Passing orders on evidence taken by another Magis¬ 
trate who was not competent to try the case after 
merely hearing arguments cannot be considered to 
be “trying the case himself”. {Hrishnan, /.) CHINA 

Venku, /n re. 17 L. W. 247 : 24 Cr. L. J. 413 : 

72 I. C. 625 : A. I. R. 1923 Mad. 827. 

-8. 346 —Reference by a Sub-Magistrate — 

Duty of Sub-divisional Magistrate. 

The duty of a Sub-Divisional Magistrate under S .346 
is “either if so empowered to try the case referred to 
him himself or to refer it to any Magistrate subordi¬ 
nate to him having jurisdiction or to commit the 
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accused for trial.” And -arhere he refers the case 
to a Sub-Magistrate the reference should be made 
explicitly and with some distinct indication of what 
action the Sub-Magistrate is to take, not with an 
obscure injunction which could afford no real 
guidance. Further a superior Magistrate cannot 
simply return a case to the Subordinate Magistrate 
from whom it comes but must refer to some other 
Magistrate or dispose of it himself. \{Oldfield and 
Ramesaniy //-) SESSIONS JUDGE OF BeLLaRY v. 

Kottur Hampanna. 

45 Mad. 846 : (1922) M.W N. 641 : 16 L. W. 581 : 

31 M. L. T. 386 : 23 Cr. L. J. 710 : 

69 I. C. 438 : A I. R. 1923 Mad. 51. 

■■ S. 347— Cross-examination of prosecution 
witnesses before framing of charges-- Commitment to 
Sessions—Right of accused. 

Where an application for cross-examination of the 
prosecution witnesses was made to the Magistrate 
before the charge was framed and before the Ma¬ 
gistrate had decided to commit the case to the Court 
of Sessions, the Magistrate is bound to allow such 
cross-examination of the witnesses called on behalf 
of the prosecution. 21 C. 642 : 36 C. 48 • 16 C. L. J. 
45 . Ref. {Greaves atui Pantouy J J JYOTSNA 

NATH SiKDAR v. EmPEROR. 61 Cal. 442 : 

183 I. C. 691 : 26 Cr. L. J. 63 : A. I. R. 1924 Cal. 780. 

- 8 , 347 —Magistrate taking cognizance under 

Ch. XXf—Accused found not guilty 7oitk respect to 
part but Magistrate finding pr\xu 2 i facie grounds for 
commitment with respect to another Part—He should 
acquit in respect of former and commit in respect of 
latter. 

S. 347 authorises a Magistrate at any stage of the 
trial of a warrant case to commit the accused for trial 
instead of completing the trial himself. The new 
charge which will then have to be drawn up by the 
Magistrate will have the effect of cancelling any 
previous charge framed by him, but this can only be 
with respect to the subject-matter of the new charge. 
So far as this subject-matter is concerned, the previous 
proceedings before the Magistrate must be regarded 
as proceedings in an enquiry preliminary to commit- 
I inent, but this alteration of character cannot be 
I extended to any matter which is not the subject of the 
I new charge. 

Where a Magistrate having taken cognizance of the 
case has found that the accused is not proved to have 
committed a part of the offence with which he has 
been charged, he is bound to pass an order of 
acquittal in respect of that part ; with respect to 
another part if he has found that there arc Prima facie 
grounds for believing it to have been committed and 
that the circumstances are such that it ought to be 
tried by a Court of Sessions, he should commit it to 
that Court. But the power conferred by that section 
to commit the case in respect of that portion of the 
offence should not affect the obligation imposed on 
the Magistrate to acquit in respect of the other port¬ 
ion of the offence. S. 347 does not empower a Magis¬ 
trate to discharge an accused against whom a charge 
has been framed. It is only in respect of the offence 
for which the accused is to be committed to the 
Court of Sessions that the proceedings are*taken out of 
Ch. XXI and the other proceedings of the Magistrate 
must remain governed by the provisions of that 
chapter. {IVazir Hasan and Heavey A.ff^Cs.') BlSH- 

ambhak Nath v. Emperor, 26 Cr. L. J. 620 : 

83 I. C. 360 : 10 0. A A. L. B. 1210 : 

A. I. B. 1925 Oudh 547. 

' —Ss. 347 and 264— S, 254 coftnot limit discre¬ 

tion of Magistrate under S. 347 . 
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Before the commencement of the enquiry or trial if 
:the Magistrate is of opinion that the case is one which 
.for any reason ought to be tried by the Court of Ses¬ 
sions then he has ample power to inquire into the case 
with a view to commitment and subsequently to com¬ 
mit, if the evidence justifies the Court. S. 347 is 
• couched in general terms and gives the Magistrate very 
wide powers. There is no suggestion that the only pos¬ 
sible reason for a competent Magistrate to commit a 
case is that he will not be able to pass a sufficiently 
severe sentence. The discretion vested in the Magis¬ 
trate cannot be limited by the provisions of S. 254 . 
iBrown, /.) EmpEROR v. ISHaHAT. 3 Rang. 42 : 

89 I. C. 525 : 26 Cr. L. J. 1389 : 

A I. R. 1925 Rang. 207(2). 

■ ■$. 347— Scope of—Controlled by Chapter XVI11. 

S. 347 is subject to the provisions of Chap. XVIII 
and even when a committal order is made under S. 347 
the Magistrate has to conform to the provisions of 
C^hapter XVIIl and cannot deprive the accused of any 
right he has under this chapter. S. 347 appears in 
Chapter XXIV of the Code which contains general 
^provisions for inquiries or trial and is one of those 
sections providing what a Magistrate should do when in 
the course of an enquiry he finds that he should not 
finally deal with the case himself. But when he does 
make up his mind to commit he cannot disregard the 
.provisions of Chapter XVIII 36 Mad. 321 , Foil. {Ray¬ 
mond and Madgavkar., A. J. Cs.) UTLIBAI v. Em- 
PEROR. 17 S. L. R. 188 : 

83 I C. 708 : A. I. R. 1924 Sind 61. 
-S. 349— Changes. 

Sub S. (1-A) newly added provides that when 
there are a number of accused tried together and 
the Magistrate wishes to act under sub-cl. (1), in 
regard to soi.e, he should send up all the accused.] 

-S. 349 —Case referred to joint Magistrate for 

passing order under S. 106 , Cr.P. Code — Conviction 
<dy Trial Magistrate. 

Where a Second-class Magistrate sent a case to the 
joint Magistrate as he thought an order under S. 106 , 
Cr. P. Code, was necessary and the latter passed the 
-order, while he sent the case back to the Magistrate 
for trial, the order is without jurisdiction. {Daniels., 
y.) DuKHI V, Emperor. 24 Cr. I. J. 784 : 

74 I. c. 448 : A. I. R. 1924 All. 141. 

-S. 349 —Case of (ucused tried jointly with 

others, whose case only can be referred, is not refer- 
Table, 

It is doubtful w'hether in a case where adults and 
adolescents are tried jointly, even if the case of the 
adolescents could have been validly referred under 
S. 349 , that of the adult accused jointly tried with | 
them can be also referred. {JCotz^al, A. J. C.) 
Baba v. Emperor. 24 Cr. L. J. 738 : 74 I. C. 66 : 

A. I. R. 1924 Nag. 37. 

-S. 349 —Joint trial—Sending uP one alone to 

Superior Magistrate — Rrocedure^T^Q novo trial. 

Two accused were tried together by a Magistrate ; 
-he convicted one of them, but holding he could not 
adequately punish the other, an old offender, sent up 
the case to a superior Magistrate. The latter on the 
•evidence recorded by the inferior Magistrate convict¬ 
ed the accused. Held, (i) the inferior Magistrate 
should have forwarded both the accused to the superior 
Court, but this defect does not vitiate the jurisdiction 
to try the accused actually sent up ; ( 2 ) the superior 
Magistrate is not bound to hold a de novo trial. 
'{Kennedy, J. C. atid De Souza, A. J. C.) EmPEROR 
Z/. Dodo. 26 Or. L. J. 1363 (1) : 

89 I. C. 451 (1) : 18 S.L.R. 216. 

■ ' ■ — S. 849 (1) (a)— Co-accused—Joint trial-^One 
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alone held guilty—But whole case referred—Legality 
of y-eference. 

A Magistrate who tried a number of accused found 
one of them alone guilty, but under S. 349 referred 
the whole case to a superior Magistrate. Held, the re¬ 
ference was illegal as he ought to have acquitted those 
whom he did not find guilty under S. 258 and the 
superior Magistrate cannot, in the e.xercise of his 
powers, order a retrial. {Sulaiman, J.) SuLTAN 

Muhammad Khan v. Emperor. 26 Cr. I. J. 1630 : 

90 I. C. 926 ; I. R. 6 A. 194 (Cr.) 

-S. 350— Changes. 

[(1) Section does not apply to proceedings under 
S. 349 also. 

(2) A Slagistrate from whom a case has been 
transferred shall be deemed tc have used to exercise 
jurisdiction. 

(3) S. 350-A newly added provides that a change 
in the constitution of a Bench does not affect the 
validity of order passed by it.] 

-S. 350— Applicability — U. P. Municipalities 

Act, S. 247 ; enquiry under. 

The provisions of S. 350 , Cr. P. Code, apply to 
an enquiry under S. 247 of the U. P. Municipalities 
Act. {Daniels, J.) BaSANTI z/. EmPEROR. 

25 Cr. L. J. 651 : 81 I. C. 139 : A I.R. 1925 All. 245. 

-S. 350— Order of acquittal ivilhout complying 

2 oith accused's application to have the evidence re-heard 
is illegal. 

On the coming up of the case before another 
Magistrate, the first Magistrate being transferred, the 
accused applied to have the prosecution evidence re¬ 
heard. The Magistrate without complying with this 
request entered an order of acquittal. Held, that such 
an order of acquittal is illegal and the Dt. Magistrate 
can set it aside. {Lindsay, J.) ChaJJU v. EmPEROR, 

L. R. 2 A. (Or.) 133. 

-S. 350— Writing and delivery of judgment 

after ceasing to have jurisdiction is invalid. 

The Code of Criminal Procedure makes no provi¬ 
sion for delivery of judgment written by the Magis¬ 
trate who heard the case after he had ceased to have 
jurisdiction in the district. Even if the Magistrate, 
after his transfer, himself delivers judgment, he would 
act without jurisdiction. S. 350 does, under certain 
circumstances, give the Magistrate jurisdiction to 
decide the case on evidence recorded by his predeces¬ 
sor, but it does not give him jurisdiction to deliver a 
judgment written by his predecessor. 3 All. 563 , Foil. 
{Newbould and Suhrawardy, J Jf) BaISNAB 
Charan V. Amin Ali. 50 Cal. 664 : 

38 C. L. J. 202 : 72 I. C. 953 : 24 Cr. L. J. 489 : 

A. I. R. 1924 Cal. 55. 

- -S. 350— Construction—Proceedings under 

S. 145- 

The wording of the principal clause of section 350 
is very different from that in proviso («). In the main 
body reference is made to an enquiry' or trial ; proviso 
(<z) is limited to trial and also makes reference to an 
accused, a word w'hich does not appear in the pre¬ 
ceding part of the section. The intention of the 
legislature was to limit the application of proviso (a) 
to criminal trial and not to extend that proviso to en¬ 
quiries such as a proceeding under S. 145 , Cr. P. 
Code,which are also covered by the first portion of the 
section. {Hewbould and Suhrawardy, JJj) SaDEK 

Reza V. Sachindra Nath. 37 Cal. L. J. 128 ; 

73 I.C. 265 : 24 Cr.L.J. 569 : A.LR. 1923 Cal. 483 (2). 
-’S. 350—De novo trial—Change of Magis¬ 
trate—Application for new trial. 

Where after the charge had been framed, the 
Magistrate was transferred and the case was taken up 
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l)v a ntw the accused is entitled 

,i\ -o trial if he applies for it. A general alleeation that 
an application \va;- made but rejected, williout speci- 
fving the date 01 tiie person who made it, is not entitl¬ 
ed to nruch weight. ^Sauderson^ C. J, a^td Pant on ^ J.) 
shaikh N/l/ M.VNDAL V, OlRISH CHANDRA CHOU- 

23 Cr. L J. 502: 68 I. C. 38 ; 

A. I R. 1923 Cal. 320. 

_Ss. 350 and 16 — Bench of Magistrates — 

Absence of one metnher of Bench diininf' trial Convie 
tion not legal. 

The trial of an accused person by a Bench of 
Magistrafe.s in whicli one of the Magistrates composing 
the I^ench is not present and does not hear the entire 
evidence, is bad in law and a conviction by such Bench 
must be set aside. S. 350 of the Code has no appli¬ 
cation to cases tried by Benches of Magistrates. KMott 
Sagan. J.) ARDUL (iHANI LMTEROR. 

1 P L R 1922 : 62 I. C. 335 : 22 Cr. L. J. 511 : 

A. I. R. 1922 Lah. 137. 

-S. 350—De novo trial must he asked for at 

the time when the Second Magistrate commences his pro¬ 
ceedings — I'orsner statement of witness not admissible. 

For the purposes of b. 350 , a trial cannot be said to 
only when a charge is framed and that, 
though in an enquiry by a Magistrate into a case triable 
only by a Court of Sessions or High Court, the accused 
has not the right to demand that the witne'^ses shall be 
resummoned and reheard in the event of changing of 
Magistrate, he has such a right not only in warrant 
cases but also in the cases of summary trials and trials 
of summons cases, and the time when he must exer¬ 
cise the right is when the .Se:ond Magistrate com¬ 
mences Ids proceedings and not when a charge is fram¬ 
ed. The object of the provisions is no doubt, that a 
man shall not without his consent be convicted on 
e\ idence w hich has not been recorded in the presence 
of the Magistrate with whom the final decision of the 
t:ase rests. In a case where the witness is re-summon¬ 
ed and retracts his former statement, it is in-admissible 
to treat the former statement as evidence in the case, 
iChevis and Alxlul Qadiy, //.) SaHIB DlN v. 
CROWN. 3 Lah. 115 ; 66 I. C. 826 : 

10 P. W. R. 1922 (Cr.) : 4 U- P. L. R. (Lah.) 50 : 

23 Cr. L. J. 330 : A. I. R. 1922 Lah. 49. 

-S. 350— Bench of Magistrates — Hearings by 

o ne—Con vi ct ion —L eg a I it y. 

S 350 does not apply to cases tried by Benches of 
Magistrates. A conviction by a Bench of Magistrates 
in a case in which the entire evidence is heard by only 
one member, is illegal. {Mcti Sagar, /.) GirdharI 
7 '. Emperor 64 I. C. 132 : 22 Cr. L. J. 740 : 

[See Sown 350-A.] 2 Lah. 237, 

-Ss. 350 and 637— Transfer of Magistrate — 

Change of date—No notice to pleader of accused — 
Irregularity—Right of accused to resummon and exa¬ 
mine witnesses. 

It is irregular and unfair to take up the case against 
an accused person on a date other than that fixed for 
his hearing in his counsel’s presence and thus deprive 
him of the benefit of legal advice, unless his counsel 
has been duly informed of change of the date before¬ 
hand. An accused has a perfect right under S. 350 
that ail the prosecution witnesses be re summoned and 
reheard, i. e.^ their evidence should be recorded anew. 
To read out to them their previous statements and 
getting admission from them that they are correct and 
putting them such questions as the new Magistrate 
thinks necessary are not sufficient compliance with the 
requirements of the said section. {Chevis, /.) 

Mangal Singh v. Emperor. 69 I. C. 661 (2) : 

22 Cr. L. J. 119 : 16 P. W, R. (Cr.) 1919. 
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-S. 350 —Permitting fresh cross-examination 


is not de novo trial, 

De novo trial means a new’ trial from the very begin¬ 
ning of the case. The object of granting a de novo 
trial is to enable the Magistrate who hears the case to 
see the way in which the witnesses give evidence be¬ 
fore him, to mark their demeanour, and thereby to be 
in a position to judge of their credibility. That ob¬ 
ject is lost if the witnesses are not examined again but 
are only allowed to be cross-examined by the accused. 
Such a course is not in accordance with the provisions 
of S, 350 . rishnan, J.') N.ARAYANA KEDDI v, 

E. BOJANNA. (1926) M. W. N. 652 : 

90 I. C. 668 : 26 Cr. L. J. 1596 (2) : 

A. I. R. 1925 Mad 1280 : 49 M. L. J. 428. 

_Ss. 360 and 628— When a Magistrate who 

has been trying a case has been transferred and his 
successor grants a de novo trial, even when the case is 
transferred by the Dt. Magistrate to the tratisferrcd 
Magistrate with a view to avoid the de novo trial, the 
de novo trial cannot be avoided — When the transfer 
does not take account of the inconvenience and hardship 
caused to the parties, it can be set aside in revision — 
Cr. P. Code, S. 528 . 

The Magistrate who tried the case was transferred 
when most of the witnesses had been examined. The? 
succeeding Magistrate granted a de novo trial. After 
this, Dt. Magistrate tiansferred the case to the previ¬ 
ous Magistrate who had been transferred, on the 
ground that the small amount of work that remained 
to be done could best be done by the same Magistrate 
who hatl tried the case so far and that to transfer the 
case to him was therefore preferable to the whole case 
being heard again by a new Magistrate, 

Held : that even the Magistrate to whom the case 
was thus transferred could not take up the case from 
the point at which he had left it and that he must 
start the case only de novo all the previous proceed¬ 
ings being considered to have been wiped out. 

Held : further that the Dt. Magistrate’s order of 
transfer took no notice of the hardship and inconveni¬ 
ence of parties and witnesses by such transfer and 
that it must be set aside. (^Madhavan Nair, J 

Sardar Khan Sahib v. athaullah. 

20 L. W. 847 : 26 Cr*. L. J. 510 : 85 I, C. 264 : 
A. I. R. 1926 Mad 174 : 47 M. L. J. 926. 

- Applies to a case of more than two- 

successive Magistrates. 

S. 350 (a) applies at the time when the succeeding 
Magistrate begins to exercise jurisdiction that is every 
time another Magistrate takes cognizance of a matter 
which has been begun or continued by this predecessor. 
On principle if a Second Magistrate can act on eviden¬ 
ce recorded wholly or partly by his predecessor and 
partly by himself there seems to be no reason why a 
Third Magistrate should not act on evidence recorded 
by his predecessors. {Odgers and Hughes, J J 

V. Govindan Nair v K. K. Krishnan Nair. 

47 M, 246 : 18 L. W. 949 : 33 M. L. T. 189 r 
(1923) M. W, N. 816 : A. I. B. 1924 Mad. 227 r 

45 M. L. J. 808. 

--S. 350 —Applies to summons cases also. 


A person against whom proceedings are taken under 
S. 107 of the Cr. P. Code can claim that upon* 
the First Magistrate ceasing to have jurisdiction and ai 
Second Magistrate re-commencing the proceedings the 
witnesses or any of them should be heard afresh or 
summoned. S. 350 is applicable to summons cases as 
well as warrant cases. \Dalal, A, J. C.) BaU NATS' 
SaH V, Emperor. 27 0. C. 323 : 26 Cr. L. J. 1380 

83 I. C. 340 : A. 1. B. 1926 Oudh 228. 
-S. 350—^De novo trial canmt be demandect 
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merely on the ground that counsel 7oas to be heard. 

Under S. 350, accused cannot demand a de novo j 
trial on transfer of a trying magistrate, on the ground 
that the trying magistrate had not lieard his counsel. • 
(Kendall, A. J. C.) CHANDIKa r. KmPEROR. 

11 0. I. J. 725 : 81 I. C. 899 : 25 Cr. L. J. 1075 : 

28 0. C. 1C9 : A. I R. 1925 Oi;dh 62. 
_S. 350— Applicability — Proceedings under 

S. I4S- 

8.350 applies in part to proceedings under S. 145 
and a Magistrate can let in evidence partly recorded 
by himself and partly by his predecessor. {Foster, /.) 

SONDi Singh Govind Singh. 5 Pat. L. T. 237 : 

76 I. C. 25 (2) r I 
25 Cr. L. J 89 (2) : 2 Pat. L. R. 108 (Cr) : ! 

A. I. R. 1924 Pat. 786. : 
S. 350 — IVaiver of demand for de novo trial ! 

I 


_ Evidence partly recorded by one Magistrate and 

partly by anothet—Conviction is not illegal. 

Where on an application for transfer under S. «;28 
of the Cr. P. Code, the case was transferred to another 
Magistrate who completed the remaining evidence in 
the case and convicted the accused without a de novo 
trial which was not pressed for by the accused. 
that though the Magistrate from whose file the case 
was transferred was still in the same district, as he 1 
had lost the jurisdiction over the district after it was 
withdrawn from his file, the provisions of S. 350 apply 
and in the absence of a demand for a de novo trial, 
the conviction is not illegal. {Jwala Prasad, J.') 
RUPA Singh v. Emperor. 59 l. c. 370 : 

22 Cr. L. J. 82 : 1 Pat. L. T. 679. 

___s. 350 (a)— Where all witnesses are re-siitn- 

moned for examination but the accused examines only 
some and does not want to examine the test, complai¬ 
nant cannot insist on their examination. 

Under proviso (a), the right given to an accused 
person is the right of demanding that the prosecution 
witnesses, or any of them, be resummoned and re¬ 
heard. It does not say that the trial must be begun 
again, from the beginning. The provision is one en¬ 
tirely in the interests of an accused person aiul 
when the accused is exercising his right under the 
proviso, the complainant cannot claim that he must 
demand 2 . Me ni/vo\.fi 2 .\ from the beginning. Where 
the accused exercises his right under proviso (a), he 
has every option of withdrawing from the exercise of 

that right. {Wallace, /.) 

20 Jj W. 916 : 85 I. C. 366 : 26 Cr. L. J. 526 -. 

A. I. R. 1925 Mad. 317. 

__S, 350 ( 1 ) (a)— Procedure in warrant case 

before charge. , .... 

S. 350 CO (a), Cr. P. Code, cannot be applied to pro¬ 
ceedings in a warrant case before the charge has been 
framed. At that stage the proceeding is not a trial, 
but is merely an enquiry. {Oldfield 
JJf) Ramanathan z'. Emperor. 

32 M. L. T. 81 : 17 L. W. 412 : 32 M. ^ ^17 ( 1 ) : 
711. C. 608 : 24 Cr. L. J. 192: A. I. R. 1923 Mad. 660. 
-S. 360 (2) —Accused sent up for higher 

sentence—New trial need not be held. 

Under S. 350 cl. 2 a Magistrate to whom an accused 
is sent up under S, 349 hold a trial de novo. 

{Kennedy, J.C. and De Souza, A.J.C.^ 

Dodo. 18 S. L. R. 216 • 26 Cr. L. J. 1363 . 

A I. R 1926 Sind 48. 

S. Police officer can be ordered to be ab- 


CR. P. CODE (V OF 1898), S. 356. 

the room used by the Court. It makes no exceptions 
in the case of a police officer When the accused per¬ 
son objects to the presence of a Police officer or other 
person^ the Magistrate has to decide whether the accu¬ 
sed’s fear of prejudice to his case is reasonable, consi¬ 
dering the intelligence and susceptibilities of the class 
to which he belongs and not merely whether the pre¬ 
sence is convenient or helpful to the C ourt or the 
prosecution. It is not advisable that a police officer 
interested in the case proceeding before the Magistrate 
should receive exceptional treatment, as a seat on the 
dais, as it is calculated to breed suspicion in the minds 
of the accused as to the independence of the Magis¬ 
trate. {Kotial, A.J.C ) NaTHUSINGH v. CROWN. 

26 Cr. I. J. 1130 (1) : 
88 I.C. 362 : 8 N. L. J. 95 : A. I. R. 1925 Nag. 296. 

S. Zb3~-Cross complaint—Prosecution 


evi - 

deuce in each to be defence evidence in the ether — 
Validity. 

In the trial of two cross complaints, each evidence 
being the prosecution evidence in one and defence 
evidence inthe other, the procedure violatesS. 353 , Cr. 
P. Code. {Broadway and Fforde, JJ.^ AlLU v. THE 
Crown. 4 Lah. 376 : 6 lah. I. J. 1C3 : 75 I. C. 980 : 

25 Cr. L. J. 68 : A. I. R. 1924 Lah. 104. 
-S. 353. 

A Sessions Judge has power to dispense with per¬ 
sonal attendance cf a purda lady at (rial. {Kumara- 
swami Sastri, /.) KaNDAMANI DEVI v. EMPEROR. 
45 M. 359 : 15 L. W. 550 : (1922) M. W. N. 165 : 
30 M. L. T. 346 : 66 I. C. 330 : 23 Cr. L. J. 266 : 
A. I. E. 1922 Mad. 79 (1) : 42 M. L. J. 337. 

-S. 353— Recording evidence behind the back of 

a party is illegal. 

An order is.\vholly illegal if it is based on evidence 
which is recorded behind the back of a party at a time 
when he was not a party to the proceedings at all. 
{Findlav, O. J C.) NARAYAN z/. CHANDRABHAGA. 

26 Cr. L. J. 1289 (2) : 89 I. C. 163 (2) : 

A. I. R. 1926 Nag. 457. 

-- Ss. 355 and 356 —Theft below Rs. 50 —Section 

applies. 

In a case of theft under S. 379 in which the value 
of property stolen does not exceed Rs 50 , the proce¬ 
dure at the trial is regulated by Ss. 355 and 356 . 
(Lindsay, J.) EmPFRORz/. BuLAKHI. 

21 A. L. J. 276 : L. R. 4 A. (Cr.) 87 : 

A. I. R. 1923 All. 432. 

_-S. 355— Summary trial — Evidence need not 

be read to xvit nesses. 

S. 355 does not require that the evidence oLw’itness- 
es should be read over to them in a case triable sum¬ 
marily. {Jwala Prasad, /.) MAHOMED ISHAQ v. 

Emperor. 1 Pat. L. R. (Cr.) 159 : 65 I. C. 652 ; 

23 Cr. L. J. 120 : A. I. R. 1923 Pat. 157. 

_S. 355, Cl. 2 —Record not signed by the 

Magistrate vitiates triaL 

Where the record prepared by the Magistrate was 
very careful and complete, but was not signed, h^eld, 
that the error vitiated the trial. {Jwala Prasad, J.) 

Balkesar Singh Emperor. 3 Pat. I. T. 322 : 
66 I. C. 646 : 23 Cr. I. J. 114 : A. I. R. 1922 Pat. 6 . 

-S. 356— Changes. 

[Sub-cl. (2-A) provides for procedure where the 
evidence is given in any language not being 
English, other than the language of the Court.] 

S 350 —Section prescribes mode of taking 


sent from Court room—Accused objecting to his 
presence—Reasonableness of his fear is guiding factor 
and not the convenience of prosecution. j 

S. 352 , Cr. P. Code, gives power to the Court of ^ 
ordering that any particular person shall not remain m 

Q. D.—VOL. I —143 


evidence in proceedings under S. I4S» P‘ Code. 

The proceedings under S. 145 are of a quasi civil 
nature and the procedure prescribed in S. 356 applies 
for taking 6 vid 6 nc 6 in such cases. 

CHOUDHAPI MOHAMMAD AYUB V. CHAUDHARY 
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CE. P. CODE (V OF 1898). S. 300. 

SURKRAJ Ahmad. 26 Cr. L. J. f ■ ’ 

A. I. R. 1925 Oudh 286. 

S. 300 —IVittigss reading his deposition and 


admitting it to be correct is not by itself yufficient 
compliance. 

Reading the deposition by a witness himself and an 
admission by him that it was correct is not by itself a 
sufficient compliance. {.Verobould and Mukerjt //. ) 
SaHORAM MOLLA V. EMPEROR. 

87 I. C. IPS ; A. I. E. 1925 Cal. 1120. 

_—S. ZeO—dpplicabiliti—Proceeding utuier S. 

107 , Criminal Procedure Code. 

Depo.silions need not be read over to Ote witness in 
the presen:e of the accused in the case of an enquiry 
under S. 107 . {IVezubould and B. B. Ghose^ JJ-f 

LEGAL REMEMBRANCER z/. JAFAR RAKI. 

52 Cal. 668 ; 89 I. C. 976 (2) : A. I. R. 1925 Cal. 940. 

_ 5 . 360— Non-compliance in committal court — 

Objection by accused to quashing of commitment—-Pro- 

per pr.ced»re. . . • 

A large number of witnesses were examined in the 

committal court but the provisions of S. 360 were not 
complied with. A reference was made to the High 
Courtat the instance of the Crown to quash the proce- 
edingsand start a de novo inquiry to which the accused 
objected. Held, the proper order to make was to send 
the case back to the committal court, and have the 
defect in procedure cured by recalling the witnesses 
whose evidence was not read over to them in the pre¬ 
sence of the accused. {Suhrawardy and Cuming, 

// ) ABDUR Rahim v. Emperor. 

29 C. W. N. 698 : 88 I. C 102 : 

26 Cr. L. J. 1276 : A. I. E. 1925 Cal- 928. 

_,_S. 360— Deposition—Reading over—Presence 

of witness whethe*- necessary. 

It is not a sufficient compliance with b. 303 ^ of the 
Code of Criminal Procedure where the deposition is 
read by a witness himself and it is explained by the 
Sessions Judge to the accused though not in the pre¬ 
sence of the witness. {^Newbould and Mukcrfi, J JO 
JESSARAT V. Emperor. 29 c. W. N. 526: 

87 I.C. 833 : 26 Cr. L.J. 1009 : A. I R. 1925 Cal. 729. 

•S ZQO—Depositions of witnesses read over to 


them by Court clerk -while Magistrate recording other 

evidence, is non-compliance. 

After depositions of some of the witnesses are com¬ 
pleted, their being read over to the witnesses by the 
bench Clerk and witnesses’ signature taken while the 
Court is recording the examination of other wiHiesses, 
is a procedure not warranted by the law and it is not a 
compliance with the provisions of S. 3^®* \ffcwboul 
and Ghose. //.) ADELADDI v. EMPEROR. 

87 I. C. 840 (1) : 26 Cr. L. J. 1016 (1) : 

A. I. E. 1926 Cal. 423. 

- —S. 360— Non-complinace vitiates trial. 

Non-compliance with the provisions of S. 360 vitiates 
trial. (^Newbould and Ghose, J J AdILADDI v. 
Emperor, 26 Cr. L. J. 1016 .• 87 I. C. 840 (1) : 

A. I. E. 1926 Cal. 423. 

-r-S. 360 —Provisions are nuindatory. 

In a criminal trial the deposition of each of the pro¬ 
secution witnesses was not read over or explained to 
him after it had been recorded but the depositions of 
the witnesses examined on the day were read to them 
after the close of the day’s proceedings. Held: that 
that is not sufficient compliance with the provisions of 
S. 360 . S. 360 is mandatory and its provision must be 
strictly complied with. This view is based on the 
wording of the section itself and on the policy underly¬ 
ing it, namely, to protect the witness and also to 
safeguard the interest of the accused by affording to the 
witness as well as the accused an opportunity of finding 


CR. P. CODE (V OF 1898), S. 360. 

any inaccuracy in the record of the deposition. A.I.R. 

1924 Cal. 889 and A.I.R. igas Cal. 831 , Appr. 
(^Suhrawardy and Panton, J J C) ABUL ^BaRI) 

MuLLiCK V. Emperor. 42 c. L. J. 585 : 

A. I. R. 1926 Cal. 157. 

__—s. 360— Enquiry before committing Magis- 

tyate _ Depositions read over while other witnesses 

were being examined—Enquiry is vitiated. 

At the hearing of a case before the committing 
Magistrate, though the depositions of the witnesses 
were read over to them as required by S. 360 * Cr. P. 

Code this was done while the other witnesses were 
being examined. Held : that commitment should 
bequashed as this is not sufficient compliance with the 
provisions of S. 360 , Cr. P. Code, since the object 
of that section is that the accused may have the op¬ 
portunity of ascertaining that the evidence has been 
correctly recorded. Held : further that this is of great 
importance in an enquiry with a view to commitment, 
since under certain circumstances the evidence then 
taken may be used as evidence against him at the 
trial il^cwbould and B* Ghos€^ //*) MaNIK 
Emperor 41 C. L. J. 393 : 86 I. C. 1043 : 

UMPEKOK. ^ ^ ^ ggg 

- g 360 —Evidence of one witness read over to 
him while another witness is being examined-—There 
is no sufficient compliance with S. 360 and retrial 

should be ordered ^ ... 

Where while the evidence of one witness is being 
read over to him the evidence of another witness is 
taken in the Court, there can be said to be no suffici¬ 
ent compliance with S. 360 and retrial should be 
ordered. (Newbould and Mukerfee, J J.) DaRGAHI 

V. Emperor. 52Cal. 499 : A. I. E. 1925 Cal. 881. 

_Ss. 360 and 145— Evidence witness must be 

read over to him—Presence of parties to proceeding is 
unnecessary. . . 

Per majority of the F. .ff.—The provisions of b. 360 , 

Cr P Code, apply to proceedings under S. 14 S 1 Cr. 

P. Code, to this extent at least, that as the evidence 
of each witness is completed it must be read over to 
him. But the parties to the proceedings are not 
“Accused” and their attendance at the reading over is 

not necessary. . . 

Per Cuming, /.—The expression accused in b. 

360 cannot and does not include the parties referred to 
in Chapter XII neither does the section contemplate 
that in cases coming under Ch. XII so much of the 
section must be complied with as relates to the reading 
over of the evidence to the witnesses. ^ 

Per Mukerii and Ckakravarti, J J ,—The w’ord * ac¬ 
cused” has been used in S. 360 , Cr, P. Code in its 
wider significance as including not merely persons ac¬ 
cused of offences before a Criminal Court but also 
persons against whom proceedings are instituted 
under the Cr. P. Code in any such Court. The 
provisions of the section are therefore applicable to a 
proceeding held under S. 145 , Cr. P. Code and the 
said provisions should, if practicable, be applied in 
their entirety to such proceedings. If, however, a party 
or the parties to the proceedings do not care to attend 
or appear by pleader at the reading over of the deposi¬ 
tion, so much of the provisions as it is possible to 
apply should be complied with. {VValmsley, Greaeves, 
Cuming, Mukerii and Chakravarti, /J.) NAREN- 
DRA CHANDRA RUDRA PAL v SaBARALI BHUIYA. 

41 C. L. J. 479 : 29 C. W. N. 701 : 
52 Cal. 721 • 88 I. C. 714 : 26 Cr. 1. J. 1194: 

A. I. E* 1925 Cal. 822. (F. B.) 
Ss. 360 and 110—5. 360 applies toS, no. 

A A A 


The non-compliance with the proviaons of S. 360 
vitiates the proceedings under S. no. {^Suhmwardy 
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-and Mukerji, JJ.) NawaB ALI c'. EmpeROK. 

52 Cal. 470 : 88 I. C. 849 (1) : 26 Cr. L. J. 1233 (1) : 

A. I. R. 1923 Cal. 816. 

■ S. 360 — Reading over of the evidence by wit¬ 
ness himself is not enough. 

Under S. 360 the witnesses whose statements have 
been recorded and the accused who is on trial are to be 
;given an opportunity of knowing what has been re¬ 
corded and a mere reading over of the evidence by the 
witnesses themselves cannot convey to the accused 
what has been recorded as the evidence given by the 
witnesses. Evidence not duly recorded as required by 
S. 360 cannot be used as the foundation of a convic¬ 
tion. (IValms/ey and Mukeriee. //.) M.AHAMMAD 

Vasin v. Emperor. 62 Cal. 431 : 88 I. c. 602 : 

29 C. W. N. 650 : 26 Cr. I. J. 1178 : 

A. I. R. 1925 Cal. 782 : 

"SS. 360 and 117—V- 2 t^o applies to proceedings 
under S. 117 . 

The provisions of S. 360 , Cr. P. Code, are appli¬ 
cable to proceedings under S. 117 when a person is 
called upon to show cause why he should not 
furnish security for good behaviour and failure to 
comply with the provisions of that section would 
vitiate the enquiry or trial which has resulted in an 
order under S. i rS of the Code. 

Per B. Ghose^ —There is considerable doubt 
whether S. 360 , Cr. P. Code, applies to proceedings 
under Chap. VIII of that Code. {.cVe^vbntld and B. 
B. Ghosc, //.) Sanatan Bhattachakya V. Em¬ 
peror. 52 Cal. 632 : 41 C. L. J. 352 : 88 I. C. 856 : 

26 Cr. L. J. 1240 : A. I. R. 1925 Cal. 720. 

■ . —S. 360 and Ch. XII—S. 360 applies to enqui¬ 

ries under Ch. XII. 

The word ‘'accused” in S. 360 , sub-S. ( 1 ) means a 
person over whom a Criminal Court is exercising juris¬ 
diction. S. 360 , Cr. P. Code is applicable to en¬ 
quiries held under Ch. XII. 28 C. M. M. 968 Foil. 
\Suhrawardy and Muher/i, J J.') ASWINI KUM.4R 
Dutt V. PUTI. 52 Cal. 437 : 29 C. W. N. 474 : 

86 I. C. 978 : 26 Cr. L. J 914 ; 

A. I. E. 1925 Cal. 678. 

■——S. 360— Provisions of^ mandatory — JVon-com~ 
pliance—Effect of. 

The provisions of S. 360 , Cr. P. Code are manda¬ 
tory and an omission to comply with them vitiates 
the trial. The general object of S. 360 is to ensure the 
accuracy of the record and also that the accused 
should know and understand what evidence is given 
at the trial. The reading over of the evidence to the 
witnesses is so essential to the framing of an accurate 
record that the direction in S. 360 that the evidence 
should de read over to the witness is imperative and 
not merely directory. The omission to read over their 
evidence to the witnesses is an illegality w’bich vitiates 
the trial, and is not cured by S. 537 , Cr. P. Code. 
{^Hewboitld and jMuher/i, JJf) HIRA LaL GHOSH 

V. Emperor. 28 C. W. N. 968 : 52 Cal. 159 : 

A. I. E. 1924 Cal. 889. 

-—S. 360— Non-compliance with the provisi<ms 

A/f the section is fatal. 

The omission to comply with the provisions of the 
section, is an irregularity which is not curable by the 
provisions of S. 537 . (^Cuming and B. B. Ghose^ J J.') 
Haro Nath Malo v. Ala Bux. 

38 C. L. J. 281 : 28 C. W. N. 119 ; 76 I. C. 961 : 

25 Cr. L. J. 289 : A. I. E. 1924 Cal. 182. 
-S. 360— Provisions of — Compliance with. 

The evidence of each witness ought to be read over to 
him as it is completed under S. 360 of the Code. This 
procedure must be strictly observed. It is not suffi¬ 
cient that each sentence is read out as it is being re- 


( CE. P. CODE (V OF 1898), S.360. 

corded. {/Ifartineau, /.) WaDHAWA SinGH v. Em- 
PEROK. 63 I. C. 461 ; 22 Cr. L. J. 669 ; 

3 U. P. L. R. 78 (Lah.). 

-S. 360 — Reading depositions of witnesses 

after the examination of .ill is over—Procedure is il¬ 
legal and not only irregular. 

S. 360 is mandatory and not directory. It is not 
proper fcr the Magistrate to examine a number of 
witnesses and ask them to be in a room and then have 
the depositions read over to them. Such a procedure 
is illegal and not only irregular. It is fair both to the 
witnesses as well as to the Magistrate who takes down 
the deposition, as well as to the accused, to have the 
deposition read over as soon as the examination of the 
witness is over. {Devadoss,/-) KUPPU MudaLIaR, 
In re. 22L. W. 339: 

(1925) M. W. N. 795 : SO I. C. 659 : 

26 Cr. L. J. 1674 : A. I. E 1925 Mad. 1206. 

49 M. L. J. 421. 

-S. 360 — Depositions being read by witnesses 

themselves is not sufficient—They should be read over 
in accused's presence—Recording of the fact of the de¬ 
position having Uen read over is not imperative but 
desi rable. 

There is nothing in S. 360 to indicate that the Magis¬ 
trate shall record that the deposition was read over in 
the presence of the accused though it is much better 
that he ought to do so in order that there might 
be no complaint as to his not having done so. 
The law' requires that the deposition of witnesses 
should be read over in the presence of the accused so 
that an opportunity may be given to him to challenge 
the correctness of the record. I'herefore, merely re¬ 
ading of the evidence by the witnesses is not sufficient 
compliance with Cl. i of S. 360 . {Jwala Prasad, /.) 

Rameshar Singh z/. Emperor. 6 p, L. t. 493 • 

26 Cr.L.J. 927 : 86 l.c. 991 ; A. I. R. 1925 Pat. 723 

—-S. 360— Violation — Accused not prejudiced — 

Trial is not vitiated. 

When the question arises, whether the violation of 
S. 360 will vitiate the trial, the test will be w'hether 
the accused has been prejudiced. If the accused is not 
prejudiced, nothing short of an illegal or irregular exer* 
cise of jurisdiction would vitiate the trial. (^Mullick 
and Bucknill, J J.') SaIVID MOHIDDIN v. EMPEROR. 

4 Pat. 488 : 6 P.L.T. 154 : 1925 P. H. C. C. 112 : 

86 I. C. 459 : 3 Pat. L. R. (Cr.) 110 : 

26 Cr. L. J. 811 : A. I. R. 1925 Pat. 414. 
-- S. 360— Section is mandatory. 

The provisions of S. 360 are mandatory and their 
■ intention is to protect the witnesses as also to help 
the accused. But the absence of a memorandum 
sub-joined to a deposition and stating the fact of 
compliance does not itself prove that the provisions 
of the section have not been observ’ed. {Adami and 
Bucknilly jjj) BHAGWAT SiNGH v. EMPEROR. 

4 Pat. 231 .• 6 P L. T. 73 : 86 I. C. 996 ; 

26 Cr. L. J. 932 : A. I. R. 1925 Pat. 378. 
-S. 360 —Evidence not read over — Effect. 

Not reading over the deposition to the 
witness before his signing it is not such an 
irregularity as to make the evidence inadmissible 
entirely. {Potter, /.) SONDI SiNGH v. Govind 
Singh. 5 Pat. I. T. 237 : 2 Pat. L. E. 108 (Cr.) .• 

76 I. C. 25 (2) : 25 Cr. L. J. 89 (2) : 

A. I. R. 1924 Pat. 786. 

-——S. 360 —Provisions mandatory. 

The section is mandatory. Therefore the evi¬ 
dence given by a witness must be read over to him, 
in the presence of the accused or his pleader ; if not 
the witness cannot be prosecuted for perjury in respect 
of any false statement made by him. {Sultan 
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-\hmait, /.) liKAHMADEo Singh e'. Emperor. 

2 Pat L T. 380 : 62 I. C. 684 . 22 Cr. L. J.668 : 

(1921) P. H. C.C. 139. 

_S. Omission to comply with — Effect 


ne- 


DcPosition if inadmissible. , . 

S. 360 is direct an<l poj^itive and the provisions 

thereof should be faithfully followed. But the omis¬ 
sion to read over the deposition to the witness does 
not necessarily render it inadmissible in evidence, but 

only impairs its evidentiary value. The true way of 

looking at the matter is this. If the statement is p^io- 
perly recorded under S 360, then under S. 80, Evi¬ 
dence Act. a strong presumption arises in favour of its 
being what the deponent stated in his evidence. If 
not, such a presumption does not arise and the person 
who relies on its accuracy, in spite of the irregular re¬ 
cording, will have to prove it. (A ennedy, /. C. and 

\stott A I C.) PlTUMAR i'. EMPEROR. 

Aston. A. J. L.) ^ ^ gg ^ j 

__S 360 (1) and Chap. X//—S. 3^^0 {l) does not 

apply to proceedings under Chap. X 1 / {Suhrawardy. 

J. dissentinst^—hleaning of "accused" diuussecE 

The parties to proceedings under Chap. Xll or 
Cr P Code, are not persons referred to by the words 
“the accused ” in S. 360 ( i ) of that Act. S.360 has no 
application to proceedings under Chap. XII and in 
such proceedings it is not obligatory on the Court 
to read over the depositions to the witnesses. (Suhra- 
wardy, J. dissenting). 

Per Suhratvardy, J .— The term accused, means 
any person over whom the Criminal Court exercises 

jurisdiction. Case-la7o discussed. 

Per Curdling. /.—“An accused” is a person charged 
with an infringement of the law for which he is liable, 

if convicted, to be punished. 

Per Auckland. /.—The definition of an accused per¬ 
son as a person over whom the criminal Court is exer¬ 
cising jurisdiction cannot be accepted as one of uni¬ 
versal application. It maybe that in a case or ebss 
of cases a party is subject to sanctions or is entitled to 
rights similar to those to which an accused person is 
subject or entitled. In such circumstances the phrase 
that a party “is in the position of an accused person 
is to be preferred. But that is a very different thing 
to holding that such a party is an accused. ^ {Suhra- 
7vardy, Cuming and Buckland. JJ.) ISHAN CHANDRA 
SAMANTA V. HRIDOY KRISHNA BOSE. 

41 c. L. J. 357 : 29 C. W. N. 475 : 26 Cr. L. J. 915 : 

86 I. C. 979 : A. I. R. 1925 Cal. 1040. 

_ {\)—Erineiple underlying, should be 

applied to examinatsou of complainant under Cr. P. 
Code. S. 2.00. 

I'he principle underlying S- 3^®^ ^0 should be 

made applicable on grounds of public policy to the 
substance of the examination ot the complainant on 
oath, if the accuracy of the record of such examina¬ 
tion is to be vouchsafed, particularly when it is to be 
utilized as a basis for a possible perjury in future ; for 
it would be unsafe to use against a complainant what 
on the face of it purports to be only a substance and 
not the full version of his examination without some 
such sufficient and adequate safeguards as to its com¬ 
pleteness and accuiacy. {Kinkhede. A. /. C.) BHA- 
GlRATHl BaI V. Emperor. 26 Cr. L. J. 1401 : 

89 I. C. 713 : A. I. R. 1926 Nag. 141. 
- 'S. 362 — Changes, 

[(1) Evidence should be recorded only in appeal 
able oases. 

(2) A memo, of examination of accused should be 
made in such cases. 

(3) Sentences under S. 35 shall be considered as 
one sentence unless the sentences are ordered to 


:R. P. code (V OF 1898), S.364. 
run concvrrently.]. 

_S. 362 (1) and (2)— Strict compliance ts 

cessary even whoe the accused is to be sent to Dharwar 

Juvenile Jail. • , • • r 

A Magistrate must comply with the provisions of 
S 362 ( 1 ) and ( 2 ) where, he deals with a case under 
S. 457 read with S. 511 , I.P. C., and passes a sentence 
ot one year’s rigorous imprisonment though the sen¬ 
tence is to be served in the Dharwar Juvenile Jail. 
(Marten and Fawcett. J J.') MaHOMED ROSHAN v. 

Emperor. 26 B. L. R- 1232 ; 26 Cr. L. J. 454-: 

85 I. C. 134 : A. I. R. 1925 Bom. 147. 

_^_Ss. 363 and Application for transfer — 

Cause for apprehension. 

S. 363 of the Cr. P. Code empowers a Magistrate to 
record such remarks, if any, as he thinks material res¬ 
pecting the demeanour of such witness whilst under 
examination. Where a Magistrate noted in his record 

of deposition of a prosecution' witness, as to the de¬ 
meanour ofa witness, and noted that the latter had not 
spoken the truth, in an application for transfer by the 
complainant to the High Court, Held, that it was 
desirable that the case should be transferred to some 
other Magistrate. (^Suhraaoardy and MukeH'i. JJ.) 

GoLAM Bari Gazi v. var ali khan. 

29 C. w. N. 316 : 86 I C. 708 (1) : 

26 Cr. L. J. 852 (1) : A. I. R. 1925 Cal. 480 (2). 

— S. £64 - Changes. 

In siib-cl. (3) “unless he is a Pres'.dency Magis¬ 


trate.” is omitted, and the sub-section now applies 

to all magistrates. . . v v 

In sub-cl. (4) “or in the course of a trial held by 

a Presidency Magistrate,” have been added. 

_-S. 364— Omission to examine accused vitiates 

conviction. 

The omission to examine an accused person in a 
summons case is an irregularity vitiating the convic¬ 
tion. Macleod. C.J.— \^ petty cases, the provisions of 
S 364 ought not to hamper a Magistrate to the same 
extent as the provisions of S. 342 which are more 
mandatorv’. acleod. C. J. and Shah. J.) EMPEROR 
V. GulabJan. 46 Bom. 441: 23 Bom. L. R. 12W : 

64 I. C. 669 : 23 Cr. L. J. 45 : A. I. R. 1922 Bom. ^0. 
_S. 364— Non-compliance with section vitiates 

A record of the examination of the accused made 
under the provisions of S. 364 obligatory and the 
absence of it will vitiate the trial. {Suhrarwardy and 
Mukerii. JJ,') SURAT CHANDRA KaR v. EMPEROK. 

52 Cal. 446 : 26 Cr. I. J. 1244 : 88 I. C. 860 : 

A. I. R. 1925 Cal. 821. 

-S. 364— Examination under S. 342 — Only 

indication contained in order sheet—Questions Put not 

disclosed—Retrial was ordered. 

Of an examination of the accused under S. 342 there 
was no record made and the only indication of it was 
to be found in the order sheet which contained the 
following remarks :—“ The accused declined to make 
any statement in this Court and on being asked whe¬ 
ther they would adduce any evidence they replied in 

the negative.” . 

Held : that the provisions of S. 364 were violated 
and that the trial being therefore vitiated, should be 
held afresh. (^Suhrawardy and M. N. Mukerjee, J J .r 

Emperor v. Nani Mandal. 52 Cal. 403 : 

41 C. L. J. 60: 86 I. C. 345 : 26 Cr. L. J. 761; 

A. I. B. 1925 Cal. 575. 

-Ss, 364 and 164 — Scope. 

If an incomplete chalan is sent up and the evidence 
available is recorded by Magistrate the statement 
made by the accused is not a statement made under 
S. 164 of the Code but a statement recorded under 
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1 CR. P. CODE (V OF 1898). S. 367. 


section 364 of the Code. {Chevis, A. C. J. ami Lc 
j^ossiguoi, y.) Bhai khan V. Emperor. 

4 Lah. L. J. 225 : 68 I. C. 841 : 

23 Cr. D. J. 617 : A. I. R. 1922 Lah. 189. 

-Ss. 366 and 367 —It re^ularity does >iot inti' 

<}te nui^nit'fit—Sessions Jud^e acquitting the accused 
recording his oiun fifiding and findings of assessors — 
Amplification at a later date giving reasons—Mere 
irregularity. 

Where in a sessions case the Sessions Judge at the 
• end of the trial wrote a document headed judgment 
.setting forth the findings of the assessors and adding 
his own finding agreeing with the assessors that the 
accused were not guilty and they were acquitted and 
at a later date he w'lote and prefixed to that judgment 
a full reasoned judgment dealing with the various ' 
points raised, the cla.sses of the witnesses and the rea- j 
sons he had for believing or disbelieving those witness- ; 
es, such a course even though it may possibly be an 
error in procedure is a mere irregularity and the High 
Court will not set aside the acquittal in revision, i 
(^Sckiuahe, C. y., Oldfield and Contts Trotter^ //.) ! 

Sankaralinga Mudaliar V. Narayana Muda- ‘ 
.LIAR. 45 Mad. 913 : 1 

16 L. W. 413 : (1922) M. W. N. 579 : , 
23 Cr. L. J. 583: 31 M. L. T. 342 : 68 I. C. 615 : ! 

A. I. R. 1922 Mad. 602 : 43 M. L. J. 369 (F.B.). : 

-S. 366 —/udgment must discuss evidence \ 

against each accused. | 

The Court of first instance ought to help an appel- , 
date Court by making .some definite statements, as for 
instance pointing out the exact evidence showing the 
complicity of each accused in the crime. (^Dalal., J. 
C.) INDU V. Emperor. 27 0. C, 32: 81 I. C. 629 : 

25 Cr. L. J. 913 : A. I. R. 1924 Oudh 335. 
-S. ZGI—CUanges. \ 

(1) Judgment can be written from dictation of i 

presiding officer and every page signed. * 

(2) Order under S. 118 or 123 (3) shall be deemed 1 
to be a judgment. 

-S. 367 —Judgment writteii by Magistrate 

himself but delivered unsigned—Irregularity is cura- 

ble by S. S 37 . _ 

Where the judgment was entirely in the handwriting 
of the Magistrate. Held : in the circumstances of the 
■case the irregularity of the judgment not being signed, 
was covered by S. 537 . i^Mukerii^ J.) Ram Sukh 

Emperor. 

23 A. L. J. 8 • 47 All. 284 : L. R. 6 A. Cr. 41 : 

86 I. C. 64: 26 Cr. L. J. 688 : A. I. R. 1926 All. 299. 

--—Ss. 367 and 537— Judgment pronounced by 

■another Magistrate is not an irregularity. 

It was not suggested that the failure of the Magis¬ 
trate to pronounce judgment in any way prejudiced the 
accused in the conduct of the case. The only omission 
namely that the Magistrate did not himself pronounce 
the judgment in the case was due to the fact that he 
was physically incapacitated. Held., at tbe most, his 
procedure in getting another Magistrate to pronounce 
the judgment was a mere irregularity completely 
'Covered by section 537 . (^Hyv^s, J.) NUR MUHAM¬ 
MAD V. Emperor. 21 A. L. J. 137 : 71 I. C. 525 : 

L. R. 4 A. Cr. 76 : 24 Cr. L. J. 173 : 

A. I. R. 1923 All. 276. 

-Ss. 367 and 424— Applicability—Appellate 

.judgment. 

The rules of the original Criminal Court cannot be 
strictly applied to the decisions of an appellate Court 
but may be applied as far as it is feasible. For guid¬ 
ance and direction the Criminal appellate Court should 
refer to. 20 Cal. 353 . (Stuart, J.') LaL SINGH v. 
Emperor. !*• R. 3 A. 9 (Cr.). 


———S. 367— Appellate judgment not containing 
discussion of evidence nor facts indicating occurrence 
does not comply with provisions of the section. 

If the judgment of an appellate Court does not dis¬ 
cuss evidence and does not give facts indicating the 
occurrence dealt with in it, the judgment is not a judg¬ 
ment under S. 367 , Cr. P. Code. Such a judgment 
must be set aside. {Sanderson, C. J. and Chotzner, 

J.) Gahakali V. Emperor. 

25 Cr. L. J. 901: 81 I. C. 437 : 

A. I. R. 1925 Cal. 266 (1.) 

-Ss. 367 and 424— Judgment of appellate 

Court—Contents of—Joint trial. 

S. 424 of the Cr. P. Code read with S. 367 lays down 
what the contents of a judgment of any appellate 
Court other than a High Court should be. The 
appellant is entitled to have, from Court of 
appeal that has to deal with them an explicit opinion 
on the questions of fact involved in the case and the 
Court of Appeal should take its own view of the evi¬ 
dence after perusing the record. The judgment of the 
Court of Appeal should be such that the High Court, 
as a court of revision might on looking into the judg¬ 
ment be in a position to judge for it‘ 5 elf what the case 
was and how far the Court of .Appeal had considered 
the evidence as bearing on the guilt or innocence of 
the individual accused before the latter affirmed the 
judgment of the trial Court. {Aleivbould and Ghose, 

yy.) Inatulla Sarkar V. Emperor. 

39 C. L. J. 117 : 25 Cr. I. J. 1041 : 

81 I. C. 820 : A. I. R. 1924 Cal. 618. 

——S. 367— Judgment of criminal court — Con¬ 
tents of—Appellate Court—Duty of. 

Where a Magistrate does not dismiss an appeal 
summarily but gives a hearing to the pleaders of the 
parties and writes a judgment in which all that he 
says is that he is satisfied that the judgment of the 
trial court is substantially right, such a judgment is not 
in accordance with the provisions of S 367 , Cr. P. 
Code and can be set aside by the High Court, 
{Walmsley and Chotzner, J J.) BaISHNAV ChaRAN 

Das V. Emperor. 72 I. C. 71 (2): 

24 Cr. L. J. 311 :A. I. R. 1924 Cal. 537. 
—■ ■' Ss. 367 and 423 —Dismissal of appeal under S. 
423 — Court must write points for determination and 
reasons. 

Where an appeal is dismissed under S. 423 , the 
appellate Court is bound to write a judgment stating 
the points for determination and the reasons for its 
decision. (Martineau, J.) THAKUR SinGH v. Em- 
PEROR. 26 Cr. L. J. 1380 : 89 I. C. 516 : 

A. I. R. 1925 Lah. 644 (1). 

-“S. 367 —Pronouncing j udgment before writing 

is irregularity curable under S. 537 , Cr. P. Code. 

Pronouncing sentence before writing judgments is 
an irregularity covered by S. 537 and is curable except 
in case of failure of justice. (14 All. 242 , Diss.) 
{Mott Sagar, J.) ATA MUHAMMAD v. EMPEROR. 

26 Cr. L. J. 705 : 81 I. C. 193 : 

A. I.R. 1925 Lah. 137 (1). 
— -——S. 367— Appellate judgment — Contents of. 

An appellate judgment should be a self-contained 
document and it cannot be read in connection with 
and supplementary to the judgment of the trial Court. 

If it is impossible to follow the appellate judgment 
without reading the judgment of the trial Court, it is 
not a proper judgment. The court must apply its mind 
in a case where there are several accused to the evi¬ 
dence against each separately. {Shadt Lai, C. y.) 
SoLHu V. Krishna Ram, 25 Cr. L. J. 113 : 

76 I. C. 177 : A. I. R. 19^ Lah. 660. 
- ■ S. 367— Hon-compliance vitiates judgment. 




2283 


QUINQUENNIAL DIGEST, 1921—192S 


2284 


CR. P. CODE (V OF 1898). S. 367. 

Under section 424 of the Cr. P. Code the con¬ 
tained in S. 36 -? as to the judgment of a Criminal 
Court of original jurisdiction apply to the judgment of 
any appellate Court other than a High Court. The 
Hinh Court will rot in revision make up for the defi¬ 
ciency of the appellate judgment by having recourse 
to that of the Court of fii^t instance. I. L. K. 2 l.ah. 

r/Rj?" ^ ^ B‘"92^3’'Lh. 

_s 367 —JudQfneftt can he prottounreit by suc¬ 
cessor tf luritteu and signed by the Trying Magistrate. 

The succeeding magistrate cannot be said to act 
without jurisdiction in pronouncing judgment signed 
and written by his predecessor. 192 .I All. 276 and 1924 
Cal. 5 ^. Disc iK-endalL A.J. ^ CHANDIKA 

KING Kmpekor. 25 Cr. L. J. 1075 t 11 0. 

-S. 367 —Judgment Joint appeal by two 

arcused—Tailure to deal xvith points raised by one 

accused vitiates judgment. ... i 

Where an Appellate Court in dealing with the appeal 
of two persons D and M, dealt only with the points 
arising in connection with the case against D and 
ignored the defence of alibi raised by M. held, that 
the judgment was no judgment in accordance with 
law and must be set aside. {Lindsay, J. C-) 

AI.I KmRKROR. 24 0. C. 230. 

_ 8 . 367 —Reference to oral evidence not neces¬ 


sary il conclusions from evidence are given. 

All that S. 367 requires is that the point for deter¬ 
mination should be stated, the decision thereon, and 
the reasons for the decision. It cannot be assumed 
that because the Magistrate has not referred to the 
ora! evidence but has drawn inferences from docu¬ 
ments and from probabilities, therefore he has not 
considered the evidence. Where he has given strong 
and legal reasons for his conclusion there is no reason 
to say that his judgment is 

Dukga Singh v. Emperor. 71 L c. 097 : 

2 Pat. L. R. Cr. 154 : 24 Cr. L. J. 181 ; 

A. I. R. 1924 Pat. 181. 

_Ss. 367 and ^ 2 ^—Appeal—Contents of Judg¬ 
ment. ^ 

The judgment of an Appellate Court must contain 

the points for decision, the decision, and the reasons 
therefor and any defect in these matters will make it 
illegal. {Jwala Prasad, J.) MANGLA MaGHI 2 /. 
EMPEROR. 63 I. C. 416 : 22 Cr. L. L 656 - 

2 Pat. L. T. bib. 

-S. ZQ7^Appcllate Court—Judgment—^Aen 

illegal. . . . r * # 

An appellate judgment, not containing the facts or 

the case and neither showing the points for determi¬ 
nation nor the discussion of those points, is not one in 
accordance with law. {Jivala Prasad and Ross, JJ.) 
Kali Charan DaS v. Geli Bewa. 63 I. C. 380 : 

22 Cr. L. J. 640 : 2 Pat. L. T. 228. 

-S. 367— Appeal—Summary dismissal — Judg- 

ment must give reasons. 

An Appellate Court, though empowered to dismiss 
an appeal summarily, yet in doing so, must record^ its 
reason for the dismi.ssal and show that the points 
raised were duly considered by it. {Jwala Prasad, J.) 

GOBiND Behari V. Emperor. 61 !• 6. 49 ; 

22 Cr. L. J. 321 : 2 Pat. L. T. 10. 

-—S. 367— Signing and delivery of judgment by 

presiding officer himself is essential- 

The judgment was signed and dated before delivery 
and sent to the chief clerk to deliver. Held, it was 
not legally pronounced ; there was no Court for no 
presiding judge was present. The delivery of judgment 
and the passing of sentence is an integral part of a 


CR. P. CODE (V OF 1898), S. 369. 

criminal trial. It is not mere formality and the deli¬ 
berate breach of express provisions of the law cannot 
be treated as a mere irregularity to be cured b^ 
Section {I^ohifison, C* J* and Mac GrCgor^ J.) 

K am BIT V. Emperor, l Bur. L. J. 122 ; 73 I. C. 328 
24 Cr. L. J. 684 : A. I. R. 1923 Rang. 44 (2). 

_S, 307 ( 8 )_ Proviso—Heads of charge to 

jury shou.d be put on *-ecord as soon as possible. 

According to the proviso to S, 367 Q) ‘be recording 
of “ heads of charge to the jury” need not be a ver¬ 
batim reproduction of the Judge’s summing up ; nor is 
it necessary that the charge should be written out 
before it is delivered. But whether the heads 
of charge are written out before delivery or 
not, they should be placed on record by the 
Judge as soon as it is possible for him to 
do so and whilst what he said is fresh in his recollec¬ 
tion. The heads of charge need not be meticulous or 
lengthy but must give accurately the substan^ of 
what the Judge said to the Jury so that the High 
Court may, if occasion arises, be able to ascertain from 
the record whether the law and the facts relative to- 
the case were fairly and properly put to the )urors. 

Where the records of the heads of ^arge merely 
«itated that certain sections of the Penal Code had been 
‘‘ read over and explained ” Held that this was not a 

sufiicient compliance with the law. 57 L 5 * ^.34 and 
I Pat. E. J. 317. Rel. on. {Buckntll and Kuhuant 

%ahav IJ.') kupan Singh Emperor. 

' ^ 4 Pat. 626 ; A.I.R. 1925 Pat. 797. 

S. 367 ( 6 )—Lesser sentence than capital 


Circumstances under which to be passed. 

8 . 367 ( 5 ), Cr. P. Code, directs to pa^ extreme 

sentence in case of punishment of deatn. Carefulness 
should be observed in using discretion the rj^cused- 
should be given benefit of reasonable doubt. 

O.C.J. fnd May Ou,ig /.) 751 

pfror 2 Bur, L. J. 277 : 1 Rang. 761 . 

A.I.R. 1924 Rang 179. 

_S. 367 (b)—Heath sentence—Reasons for 

mitigating—Lapse of time—Effect. 

In cases of murder the extreme sentence is the nor 

mal sentence. The Judge should not ask 

there are reasons for imposing the penalty of death.. 

If he does not pass death sentence. 

reasons for not passing it. {Robinson, C.J- and Mac- 

Gregor, /.) EMPEROR v. SHWE HLA U. 

11 L. B. B. 323 * 67 I. C. 613 ; 23 ^ 

1 Bvr. L. J. 66 ; A. I. R. 1922 L. B. 32. 

- S. Change. .. j v 

The section applies save as otherwise provided hy, 
this Code, or by any other law in force or in the- 
case of a High Conrt, by its Letters Patent. 

__S. ZZZ—Higk Court—No power to revtrw— 

Remedy of accused- . 

The High Court has no power to review its Judg 
ment dismissing a criminal appeal even though tresn 
ma*erials throwing doubt on the conviction are p 
before it. The proper procedure >*‘0 make a reference 
to the Local Govt, under Ch, XXIX, Ur. r. v^ooe- 

{ Stuart , J .') Kale emperor. 

L. R. 3 A. 185 (Cr.): 45 A. 143 : 74 1 . C. 270. 

24 Cr. L. J. 766 : A. I. B. 1923 All. 473 ^2). 

_ __ S. ZZZ—P<nvers of Sessions Judge — Revtstorr 

by High Court. ^ o • ^ 

Where in passing a sentence of fine, the Session 

Judge omits to pass sentence in case of default in pay*^ 

ment thereof, he has no power to correct the oroeri 

The only way is to submit the proceedings to the Hign 

Court, which should be requested to inflict punishment 

in default of fine, in its revisional jurisdiction. {Pratt 

and Fawcett, //.) DHONDI NaTHAJI RaDT, In re^ 
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62 I. C. 880 : 22 Cr, L. J. 608 : 23 Bom. L.R. 846. 

- - Ss. 369 and 439 (2)— Criminal case—Pcnver 

of High Oonrt to rez'icw its (yivn decision—Criminal 
revision—Order enhancing sentence ivithont notice to 
accused—Legality of—Kehearing of the case. 

Where the High Court acting under S. 439 , Cr. P. 
Code, enhances the sentences passed by the Lower 
Court on the accused without giving him a reasonable 
opportunity to be heard, the High Court acts without 
jurisdiction and its order is void abinitio. It is there¬ 
fore open to the High Court notwithstanding the prior 
order to decide the case on its merits after giving pro¬ 
per notice to the accused. Where there is jurisdiction 
the judgment of the High Court in a criminal case is 
final as soon as it is signed and thereafter there is no 
power in the Court to review or alter that decision. 
{Odgers and Wallace., J J f) TaDI SOML NAIDU, In 
re. 20 L. W. 18 : 47 Mad. 428 : 34 M. L. T. 218 : 

A.I. E. 1924 Mad. 640 : 46 M. L. J. 456. 

■-S. 369— Pevie^o of order of one Judge of High 

Court 

S. 369 expressly negatives subject to certain excep¬ 
tions, the power of Courts other than High Courts to 
review and, there being no other provision authori>ing 
High Courts to exercise that power, their exclusion 
from the purview of the section, cannot be read as 
conferring it by implication. When a criminal 
appeal or a criminal revision petition is dismissed for 
default of appearance, there is no decision on the 
merits and therefore there is no proper disposal of it 
according to law and the Court may rehear it. ( 1922 ) 
M. W N. 982 (Diss.) (Case Law Discussed.) {^Old 
field and Devadossy J J.') KUNHAHAM.4DI HaJI Z’. 

Emperor. 46 Mad. 382 : (1923) M. W. N 94 ; 

72 I. C. 599 : 24 Cr. t. J. 439 : 

A. I. R. 1923 Mad. 420 : 44 M. L. J. 450 
-Ss. 369, 517 and 520— Scofe. 

Where an appellate Magistrate disposing of a crimi¬ 
nal appeal fails 10 pass an order under S. 520 it will 
be open to his successor to do so, in spite of section 369 
if there is only an accidental slip or omission. Though 
an order under section 517 , Cr. P. Code should 
be made at the time of passing judgment in the 
criminal case itself, an order made subsequently is not 
illegal or made without jurisdiction. {^Odgers. y.) In 
re SUBBA NAIDU. 15 L. W. 664 ; 

(1922) M. W. N. 494 • 71 I. C. 611 : 

24 Cr. L. J. 169 : 31 M. L. T. (H.C.) 367 : 

A. I. R 1922 Mad. 329 : 43 M. I- J. 87. 
-S. 369. 

It is not open to a Magistrate to review an order 
which is a final order, so far as one party is concerned, 
under S. 145 . (^Findlay ^ O. J. C.) NaRAYaN v . 
ChaNDRABHaGa. 26 Cr. L. J. 1289 (2) : 

89 I. C. 153 (2) : A. I. R 1925 Nag. 457. 

-Ss. 369 and 439 (2)— Jurisdiction of court to 

review or revise its own orders-^Order passed without 
hearing the accused either personally or by Pleader^ 
legal effect of. 

Under S. 369 of the Code of Criminal Procedure a 
Court has no jurisdiction to review or revise its own 
orders. An order passed in contravention of sub-sec¬ 
tion ( 2 ) of S, 439 of the Code of Criminal Procedure 
without the accused having had an opportunity of be¬ 
ing heard either personally or by pleader in his own 
defence is null and void ab initio as being ore passed 
without jurisdiction. 7 A. 672 ; 14 C, 42 : 10 B. 176 : 
46 Mad. 382 : 47 M. 428 referred to and relied on. 
(JVazir Hasan, A. J. C.) PARAS Ram v. EmpEROR. 

26 Cr. L. J. 543 : 85 I.C. 383 : 1 0. W. N. 891 : 

10 0. & A. I. B. 1328 : A. I. R. 1925 Oudh 476. 

■ -S. 369— Final Order — Cannot be altered. 
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An entry in the order sheet “ Entry false, mistake of 
law ” is an order finally disposing of the case and has 
the effect of “destroying the proceedings”; and there¬ 
fore under 8.369, the Magistrate has no jurisdiction to 
alter or review that order. 20 Cal. 867 Foil. A. I. R. 
1922 Pat. 97, Dist. {A'ulwant Sahay, J ) GaJO ChaU- 
DHUKI V. Debi ChaUDHURI. 1 Pat. L. R. 97 (Cr.) : 
72 I. C. 945 : 24 Cr L. J. 481 : A I. R. 1923 Pat. 532. 
-S. 370— Reasons, necessary. 

Absence of reasons for the finding vitiates convic¬ 
tion. (^Ramesam, Jf) V’aRADA RaJULU PILLAI. 
In re. 16 L. W. 836 : 31 M. L. T. t'H. C.) 400 : 

C 8 I. C. 826 : 23 Cr. L. J. 602 : 
A. I. R. 1923 Mad. 144 (1). 
-S. 374— Reference to High Court — Unani¬ 
mous verdict of lury—Duty of High Court to be 
satisfied on ihe evidence. 

Though the Jury have unanimously convicted an ac¬ 
cused for murder, it is the duty of the High Court in 
a reference under, S. 374 , Cr. P. Code, to be satis¬ 
fied that the finding of fact is justified by the evidence 
on the record. {cVezubould and Mukerji, JJ.') 

Arshed Ali V. Emperor. 

30 C. W. N. 166. 

-Ss. 375 and 428— Wording of S. 428 is not 

restricted to nature of evidence—Distinction between 
the tzuo sections explained. 

In section 428 the word “necessary” does not import 
that it is impossible to pronounce judgment without 
the additional evidence. S. 375 says that “additional 
evidence may be taken upon any point bearing upon 
the guilt or innocence of the convicted person,’^ 
whereas all that S. 428 ( 4 ) says is “in dealing with 
any appeal the appellate Court if it thinks additional 
evidence to be necessary etc." There is no restric¬ 
tion in the wording of the section either as to the 
nature of the evidence or that it is to be taken for the 
prosecution only or that the provisions of the section 
are only to be invoked when formal proof for the pro¬ 
secution is necessary. {Odgers and Wallace, JJJ 
M. P. NARAYANA MENON, In re. 25 Cr. L. J. 401 : 

77 I. C. 481 : A. I. R. 1925 Mad. 106. 

' — S. 376— Verdict of Jury — High Court has 
Power to go into questions of fact. 

In a confirmation case under Chap. XXVII of the 
Cr. P. Code, the High Court is empowered under 
S. 376 of the Code to go into questions of fact and dis¬ 
turb the unanimous verdict of the Jury approved of by 
the Trial Judge. However in practice, arbitrary attack 
on the unanimous verdict will not generally be allow¬ 
ed. The convict is bound to show that a prima facie 
case has been made out and that the verdict is based 
upon very insignificant evidence. {Kennedy, J. C, 
Kemp and Madgaonkar, A. J. Csf) EmPERORz'. GuL 
W’D. LOUNG. 64 I.C. 657 . 23 Cr. L. J. 33 : 

15 S. I. R. 103 (F. B.). 

■ -S. 379— Scofe. 

S. 379 , Cr. P. Code., is not applicable, to civil 
detention. {Carr,J.) EMPEROR v. Ma KHA GYI. 

3 Rang. 93 : 4 Bur. L.J. 9 : 86 I. C. 469 : 

26 Cr. L. J. 821 : A. I.R. 1926 Rang. 202. 
--S. 386— Main Changes. 

A new section has been substituted which provides 
for recovery of fine by sale of both moveable and im¬ 
moveable property in execution through Civil Court. 

■ ■ — S.386— Levy of fine—Fine cannot be recovered 

from deposit as security. 

The applicant had deposited a sum of money in 
court as security for his brother’s appearance in a cri¬ 
minal case. The brother was fined and the fine was 
recovered from the deposit : held the recovery was 
illegal. Quaere. Whether the recovery would be right. 
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had the brothers been members of a Hindu joint 
family. {IVallach, /.) GlKDHARi LaL v. EMPEROR. 

L. R. 2 A(Cr.) 153. 

-^S. 386 ——Sale of immoz'eable property of , 

for—Suit for Possession. _ c • ! 

A sale of immoveable property for realizing a fine is : 
Illegal and passes no title to the purchaser. A suit for | 
possession is maintainable and the Secretary of State 
is not a necessary party to it. (iVtlherforce. J.) 
MaDARI V. Mehr Din. 61 I. C. 527 ; 

22 Cr. L. J. 399 (Lah.)(No longer law.) 

-S. 386— Discretion of Magistrate. 

The use of words “may in his discretion^^ in S. ^ 
386 cannot be used for interpreting the words “may be ; 
recovered,” in S. 148 . The discretion in S. 386 only 
refers to case where there has been a conviction and 
sentence. {Adarni, /.) HaRENDRA KRISHNA 
BaGHI v. BaLKUMAR. 3 Pat. L. T.762 : 

24 Cr. L. J. 126 : 71 I. C. 254 • A. I. R. 1923 Pat 57. 
- S. 386 { 1 ) {&)—''Selonging td^—Joint pro¬ 
perty of the person and his brothers. 

The words “Belonging to” include the share of the 
offender in a Hindu Joint family estate. Therefore an 
order for maintenance under S. 488 , Cr. P. Code, can 
be executed by levying the amount by attachment and 
sale of any property belonging to the offender even if 
such property consists of a share in a joint family. 
{Per Fawcett, J.) SHIVLINGAPFA V. GURLINGVA. 

27 Bom. L. R. 1363 :49 Bom. 906. 

-- 8 . 397— Changes. 

(1) The Court may now direct that the subse¬ 
quent sentence shall run concurrently with the pre¬ 
vious sentence. 

(2) A proviso has been added to the second clause 
to the elfect that where the accused whilst under¬ 
going imprisonment under an order under S. 123, is 
sentenced to imprisonment for an offence commit¬ 
ted before the date of the order, the sentence shall 
commence immediately. 

-S. 397 and Penal Code, Ss. 71, 396 and 400 

— Accused already convicted for dacoity and sentenced 
—Sentence under S. 400 is not barred — Cr. P. Code., 
S. 397 applies. 

A conviction can be had under S. 400 even w^re 
no actual commission of a dacoity is proved. The 
element of the offence is association with the know¬ 
ledge that it is formed for the purpose of committing 
dacoities habitually. Hence where sentence is already 
passed for the offence of committing dacoity there is 
no bar to the passing of a sentence under S. 400 . 
{Dalai and Neave, A. J. Cs.) MURLI BRAHMAN t'. 
Emperor. 27 0. C. 385 : 89 I. C. 836 : 

26 Cr. L. J. 1412 ; A. I. R. 1925 Oudh 374 (2). 

-Ss. 397 and 108—Applicability. 

On 31 st July the applicant was convicted of a sub¬ 
stantive offence under S. 500 , I. P. C. He however 
remained on bail until 23 rd November when the bail 
bond was cancelled. In the meanwhile on October 
r 6 th the applicant had withdrawn his security under 
S. 108 , Cr. P. Code, and had been committed to 
prison under that section. Held, the substantive sen¬ 
tence of imprisonment under S. 500 should commence 
on the date ( 23 rd Nov.) on which the bail bond was 
cancelled. P*or the application of S. 397 , the accused 
should have been undergoing a sentence of imprison¬ 
ment on the date on w;hich sentence was passed on 
him for a substantive offence, 30 All. 314 37 Bom. 

178 , Ref. {Daniels, A. J. C.) GaNESH SHaNKAR 
VIDVARTHI V. Emperor. 25 0 C. 249 ♦ 73 I. C. 321 : 

24 Cr. L. J. 677 : 10 0. L. J. 593 : 
A. I. R. 1923 Oudh 66(2). 
—-S. 397— Sentence passed on same day in sepa- 
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rate trial:—Concurrent sentences—Whether legal. 

Where the accused was convicted in two separate 
triaD on the same day the cases being numbered 145 
and 146 and the sentences were ordered to run con- 
currently Held, that on the presumption that the 
sentence in case MS was passed first, the accused had 
already begun to undergo that sentence from the 
moment it was pronounced and the provisions of 
S. 397 , Cr. P. Code, applied and that the order for 

concurrent sentences was proper. (Carr,/.) Empe 

ROR V NGA PO THAUNG. 3 Bur. L. J. 32 : 

A. I. R. 1924 Bang 307. 

_ 400 _ Trial of offence in Native State— 

—Accused cannot be tried again in British India for 

same offence. c t t> 

Where in respect of the offence under b. 411 , 1. F 

C an accused is convicted by the Courts of a Native 

State, he cannot on the same facts be again convicted 

of the same in British India. /;) _ 

Singh v Emperor. 73 I. C. 939 : 24 Cr. L. J. 716 : 
SINGH z. ^ ^ ^ ^ ^ ^ 238. 

-S. tioi—Changes. 

(1) The power to suspend or remit sentences is 

now extended to orders restricting liberty or im¬ 
posing liability. ^ j v tt- 

( 2 ) The Governor-General, if delegated hy His 

Majesty, can grant pardons, etc. _ 

(3) If a pardon is granted by His Majesty or 
Governor General with a condition such condition 
must be deemed to have been imposed by sentence 
of a competent Court. 

_Ss. 401 and Applicability—Evidence 

subsequent to conviction, is no ground for revision. 

An application from the Sessions Judge of Meerut 

requesting the High Court to set aside a conviction 

passed by his predecessor and affirmed by a Judge of 
the High Court in appeal, on the ground that on 
certain materials that had since come to the know¬ 
ledge of the District Magistrate, the conviction was 
wrong cannot be entertained in revision. In such 
cases the District Magistrate may refer the matter to 
the Local Government who have power under Chapter 
XXIX of the Code of Criminal Procedure to do the 
needful. {Stuart,/.) ^ALI z/. ENI^PEROR 

45 All. 143 : 24 Cr. L. J. 767 : I-C. 270 : 

L. B. 3 A. 185 (Cr.) : A. I. R. 1923 All. 473 (2), 
—S. 403 —Fight in a public place—Hurt to a 
third person—Conviction for affray is no bar to subse¬ 
quent conviction for causing hurt in the affray. 

Where two people fight in a public street to the 
disturbance of the public peace, they commit affray. 
The police are the guardians of the peace and they 
maymake upa case of affray and prosecute the parties 
concerned. If in the course of the affray one party 
causes hurt to the other, it will be for the party who 
received the hurt, to decide whether he will proceed 
against the party who caused the hurt so that the 
offences of affray and causing hurt are distinct and 
separate. The offence of affray is committed not 
alone by the party causing the hurt but by both 
parties, namely the party causing the hurt and the 
party receiving the hurt. The offences being distinct 
from each other, the case falls within paragraph i 
and not para 2 of S. 235 of the Cr. P. Code and 
therefore, the conviction of the accused under S. 160 
of the I. P. C., is no bar to their trial and conviction 
again under S. 323 . {^fukerfi% /.) SUKH v. 

Emperor. 47 All. 284 : 23 a. L. J. 8 : 88 I. C. 64 : 

L. R. 6 A. Cr. 41 ; 26 Cr. L. J. 688 : 

A. I. R. 1926 All. 299. 

S. Acquittal—Compounding of ease by 
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cofnplainant—Sanction of master of complainant not 
. obtained- — Effect. 

The complainant compounded a case which he had 
instituted against the accused and the accused were 
acquitted. Subsequently the complainant’s master 
alleged that the complaint had been filed under his 
authority and that he had not given sanction for with¬ 
drawal of the case or for compounding it. Held., that 
the acquittal ot the accused was quite legal and pro¬ 
per and so long as the order stood, it was a bar to a 
further trial of the accused on the same charge. 
\Boys, /.) HaRBANS V. EmPEROR. 22 A. L. J. 820 : 

L. R. 5 A. 143 (Cr.) : 83 I. C. 658 .* 
10 0. & A._L. R. 944 : A. I. R. 1924 All. 778. 
— S. 403— Fresh trial barred — Acquittal — 
Second trial for same offence on same facts. 

Under S. 403 , an accused once acquitted of an 
•offence under S. 247 , I.P.C., cannot again be tried for 
the same offence on the same facts. (^Ryves, /.) 

Dulla V. Emperor. 45 Aii. 58 : 74 l. c. 1054 : 

24 Cr. L. J. 862 ( 1 ) : A. I. R. 1923 All. 360. 
—S. 403— Fresh triol not barred. 

Where the accused was first charged for false per¬ 
sonation before Sub-Registrar and acquitted on a 
charge under S. 419 , I. P. C. his subsequent trial 
under S. 82 of the Registration Act is not barred 
because of the previous acquittal where the former 
Court was not competent for want of sanction to try 

• the latter offence. {Lindsay, J.') MOHAN LaL v. 

Emperor. 64 I. C. 142 (2) ; 22 Cr. L. J. 750 : 

19 A. L. J. 813. 

■■ —S. 403— Trial for offence under S. 193 , I. P. 

■C.— Acquittal — Subsequent charge under Ss. 467 and 
471 , /. P, ( 7 ., on same facts—If barred. 

After a person is acquitted of an offence under 
S. 193 , I. p. C., because he cannot be proceeded 
-against on facts wholly inseparable from the facts of 
the prior prosecution case for an offence under 
Ss. 467 and 471 read with S. i 20 -B, I. P. C. {Suhra- 
wardy and Mukerfi, //.) CHERGALF BehaRI v. 

Satish Chandra Chose. 87 I. c. 847 : 

26 Cr. L. J. 1023. 

---S. 403— Fresh trial not barred —Autrefois 

- acquit— misappropriation — Prosecution in 
-respect of gross sum misappropriated — fVithdrawal — 
Subsequent prosecution for minor items-^Bar. 

The accused was tried for criminal breach of trust 
under S. 409 , I.P. C., in respect of a gross sum alleged 
to have been misappropriated within a specified 
.period. No evidence was offered and the prosecution 
was withdrawn. The accused was subsequently prose¬ 
cuted in respect of a particular sum misappropriated 
•on a date within the period covered by the previous 
charge under S. 409 , I. P.C. Held, that the previous 
acquittal was no bar to the subsequent trial. {Greaves, 

/.) Nagendra Nath Bose v. Emperor. 

50 Cal. 632 : 27 C. W. N. 578 : 38 C. L. J. 286 : 
77 I. C. 300 r 25 Cr. 1. J. 166; A I. B. 1923 Cal. 654. 
—— S. 403 —Competent Courts—Duplicate trial — 

• Cognizance by two Magistrates. 

On three separate police reports, the Deputy Magis- 
.trate took action against the petitioners and others in 
respect ot the conspiracy and required them to give 
ibail to answer the charge. The cases before him re¬ 
mained pending and no evidence was taken up to the 
-? 24 th June. On the 28 th June a formal complaint was 
laid bsfore'the District Magistrate by the Police charg¬ 
ing the petitioners and other persons with being mem- 
<bers of the conspiracy and on that complaint the 
District Magistrate took proceedings which ended in 
■the commitment of these petitioners to the Court of 
-Sessions. On the day when the District Magistrate 

Q. D.—VOL. T—144 


CR. P. CODE (V OF 1898), S. 403. 

took congnizance of this complaint the Dy. Magis¬ 
trate passed an order which amounted to a discharge 
of the persons who were appearing before him in the 
cases of which he had taken cognizance in connection 
with this conspiracy. 

Held, that there was no illegality on the part of the 
District Magistrate in taking cognizance of the case 
and there was no ground for quashing the commit¬ 
ment. 

Suhraroardy, J. —The complaint subsequently filed 
before the District Magistrate was not for all practical 
purposes the same as that filed and taken cognizance 
of by the Deputy Magistrate {Arwbould and Suhra- 
7uardy, J J .S HaJI SaTVA BISHNU 2 '. EMPEROR. 

50 Cal. 482 ; 73 I. C. 934 : 

37 C. L. J. 327 : 24 Cr. L. J. 710 : 

A. I. R. 1923 Cal. 652. 

-S. 403— Dismissal of complaint—Previous ac¬ 
quittal—Subsequent conviction on the same facts. 

The petitioner was originally summoned to answer a 
charge under S. 436 , I. P. C. During the pendency of 
that case the Magistrate acquitted him under S. 247 , 
Cr. P. Code, on the ground of the absence of the com¬ 
plainant. The complainant submitted a petition to 
the District Magistrate who revived the complaint but 
directed that prosecution should proceed under S. 379 , 
I. P. C. instead of under S ^ 26 . Held, the proceed¬ 
ings from the date of the revival of the case are vitiat¬ 
ed by want of jurisdiction. {Newbonld and Suhra' 
ivardy, //.) FaZZAR PRAMANIK v. EMPEROR. 

37 C. L. J. 263 : A. I. R. 1923 Cal. 407. 

'—S 403— Fresh trial barred—Acquittal on 
trial for criminal breach of trust—Subsequent trial on 
the same facts for falsification of accounts not legal. 

.An accused was tried under S. 408 of the Penal 
Code for criminal breach of trust of three sums of 
money alleged to have been dishonestly misappropriat¬ 
ed on three dates and the prosecution case at the trial 
alleged that he had made three false entries to con¬ 
ceal the acts of misappropriation and !’e was acquitted 
by the jury. Held, he should not on the facts of the 
case, be tried again on the same facts for an offence 
under S. 477 *A. {Sanderson, C. /.) EmpeROR v 
JhaBBaR Mull. 49 Cal. 924 : 72 I. C. 973 : 

24 Cr. L. J. 509 : A. I R. 1923 Cal. 179. 

■■■■S. 403— Scope of —Autrefois acquit. 

A decision that a prosecution is barred under S. 403 
of the Code should be arrived at only after an inquiry 
into the facts put forward by the complainant. 
{Fletcher and Walmsley, //.) RadKa KiSSEN v. 
Fateh Chand. 59 I. C. 323 : 22 Cr. L. J. 67 : 

23 C. W. N. 643. 

—Ss 403 and 195— Dismissal of application for 
sanction —Autrefois acquit— Dismissal of application 
for sanction to Prosecute for false statement on oath. 

The dismissal of an application by a party to a judi¬ 
cial proceeding for sanction to prosecute the opposite 
party under Ss. 18 r and 193 for statements made by the 
latter on oath is no bar to a prosecution started prior 
to the application for sanction. Its dismissal further 
does not attract the operation of S. 403 , Cr. P. Code. 
{Mukerjee, C. J. Fletcher, Richardson, IValmsley 
and Buckland, //.) SATIS CHANDRA CHAKRAVAR- 
THI V. Ram DaYAL De. 48 Cal. 388 : 69 I. C. 143 : 
32 C.L.J. 94 : 22 Cr. L. J. 31 : 24 C. W. N. 982 (S. B.) 

- -S. 403 —Trial for conspiracy to kill Europeatts 

is untenable on basis of facts proved in previous trial 
ending in conviction for conspiracy to overaave Govern^ 
ment by killing British officers—Penal Code, S. izi-A 
—Petuil Code, S. 120 -B. 

There do not exist two conspiracies, one for 
overawing the Government and the other for killing 
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Kuropeans. where a conspiracy to overawe the Govern¬ 
ment by means of criminal force, namely, by causing 
bombs to be thrown at British officers is proved. The 
conspiracy is one and the same, the killing of Europe¬ 
ans being only the means to an end, viz.y the object of 
overawin" the Goxernment by criminal force. In such 
a case when once there has been a conviction under 
S. 121 -X a fresh conviction, under S. 120 -B. cannot be 
foundetl on tlie same facts. (^Martineau J HuS- 
SAEN r-. EMPEROR. 25 Cr. L. J. 1241: 82 I. C. 169 : 

A.I.R. 1925 Lah. 157 (2). 

_S. 403— Fn'sh trial barred — Pefial Code, 

F. ^w —Trial m Native State bars further trial for 
)he same off erne on the Same facts iu British India. 

accused committed dacoity in British India 
but were caught with the stolen property in a Native 
State and were tried and convicted under S. 41 *. 

the Slate Court and had undergone the period of im¬ 
prisonment, held, another trial for the same offence on 
the same facts in British India was barred. 
j.) I'eJa Singh z'. Emperor. 5 L. L. j. 574 : 

73 I. C. 939 : 24 Cr. I. J. 716 : 

A. I. R. 1924 lab. 238 (2). 

-S . 403 and 236—.\utrefois acquit—T'r/W for 

mischief—Acquittal—Fresh charge for rioting on the 

same facts—Bar of trial. . . 

The accused who had been tried for and acquitted 
of a charge of mischief was again charged on the 
same facts for rioting. The case was that the second 
accused went with a number of otheis to a palmyra 
tope and cut down the spathes of trees and also threw 
down the pots attached to them in which toddy was 
being collected. The charge of rioting w'as based on 
the allegation that accused went along with the same 
body of people as alleged before and the palmyra 
spathes and pots were destroyed in pursuance of the 
common object, viz., commission of mischief. Held, 
w hen the accused was tried for mischief it was open to 
the prosecution to have framed an alternative charge 
of rioting and that the case fell within the prohibition 
contained in S. 403 (i), Cr. P. Code. T.he second 
trial was therefore illegal, {hi rishnan^ y.) ChIN- 
NAPPA NaIDU, In re. 19 I*- ^ 

(1924) M.W.N. 163 : 33 M. L. T. (H. C.) 269 : 
76 I. C. 708 : 25 Cr. L. J. 244 : A. I. R. 1924 Mad. 478. 

S. Stolen property found in possession of 


accused— Conviction for second time improper unless 
the subject of second charge is found in different man¬ 
ner. 

Where stolen properties are found in possession of 
the accused at one and the same time and he has 
already been convicted under S. 411 , I. F. C., for the 
receipt of one of the properties, he cannot be convicted 
again for the other property unless there is distinct 
evidence that the property of the second case was 
received by the appellant under different circumstances 
and at a different time from those of the first property. 
{.Dalai, J. c.) Mumva t/. Emperor. 26 Cr. L. J 1: 

83 I. C. 481 : A. I. B. 1926 Oudh 298. 

' ■—S. 403— Fresh trial barred—Acquitted even 
under wrong sections is a bar to further trial on same 
facts. 

An acquittal of an offence arising out of certain 
facts under a wrong section will prevent a further 
enquiry.into any offence based on the same facts until 
that acquittal is set aside. {Ashworth, A.y,C.} 
Ram NIDH V. Ramsaran. 26 0. C. 282 . 

A. I. E. 1924 0iidb64. 

-S. 403 _ Person proceeded against under 

S. 476 , Cr. P. Code, but proceeding dropped—Change 
in law making proceedings against him competent — 
Previous discharge is not bar to re-trial. 
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Petitioner deposited a sum of money along with a 
mortgage deed under S. 83 , T. P. Act. praying for re¬ 
demption of the mortgage. The deed was suspectedv 
to be forged and the opposite party applied to start 
proceedings under S. 476 . The Court held that pro¬ 
ceedings under S. 83 , T. P. Act, were not of a judiciab 
character and therefore dropped the proceedings. 

After the amended Code came into force under which, 
the proceedings in respect of which the offence is 
alleged to have been committed need not be of a judi¬ 
cial character, the Public Prosecutor again moved the- 
Court for taking the same action against the same 
person ; Held, that the petitioner could be proceeded 
against. {Adami and Sen, J J I) CHAMAI SiNGH- 
V. Public Prosecutor of Gaya. 

4 Pat. 24 : 26 Cr. L. J 170 : 83 I. C. 730 (2) : 

3 P. L. a. 51 : 6 P. L. T. 225 : 3 Pat. I. B. (Cr.) 61 r 

A. I. B. 1925 Pat. 330. 

- Ss. 403 and 234— No presumption as to date 

of receipt of stolen property where several articles of 
stolen property are found iu possession of accused - Pro¬ 
cedure to be adopted for trial is to charge the accused 
for three off cnees regarding thiee parcels on the as^ 
sumption that each offence is independent. 

Where no evidence, one way or other, exists as to- 
whether receipt of various parcels of stolen property- 
took place at the same or different dates no presump¬ 
tion can be drawn or assumption made as against the- 
accused either that the offence of retention by the- 
receiver constitutes one or more than one connected 
transaction. The prosecution cannot base its case or 
justify its procedure upon any presumption or assump¬ 
tion operating against an accused unless such presump¬ 
tion or assumption is grounded upon evidence. If the 
prosecution frames a charge on the presumption that 
the retentions constituted a set of independent offences- 
it must include only three parcels in respect of which 
the charge is made and the prosecution may then be 
met with the plea that these retentions in fact con¬ 
stituted one transaction and one offence, in which case 
the charge could be amended accordingly and the 
w’hole of the stolen property included in one single 
charge and the accused tried at one single tiial. Simi¬ 
larly. if the prosecution chooses to prosecute on several' 
separate charges in several separate proceedings, direct¬ 
ly one case is concluded and the accused is convicted 
or acquitted, the plea will, of course, at once be put 
forward, namely, that the accused can take the benefit 
of the provisions of S. 403 of the Code on the ground 
that the retentions constituted a single transaction and 
a single offence and no presumption or assumption to- 
the contraiy can be raised as against the accused. It 
is obvious, therefore, that the only safe course io 
adopt, in cases of this character where no date of 
reception is known, or can be proved by the prosecu¬ 
tion, is to take advantage of the first course indicated 
above. This course whilst giving the accused the 
advantage of not being injured by the inclusion in the 
count of a very large number of parcels of stolen* 
property (a course w’hich might affect him prejudicially 
if his case was being tried before assessors or a jury 
and the avoidance of which is really the object of 
S. 234 of the Code) prevents the accused from object¬ 
ing effectively in any way to the trial ; for if he 
tends that the whole matter is but one transaction an^ 
one offence then the charge can at once be amendedi 
to include the whole of the property. ^ 

Where two accused had already been, tried for the 
; offence of the retention of stolen property (carpets) 
found in their possession at the same time as were- 
, the stamps, the subject-matter of*the second J’ 
1 and theii plea at the second trial was tliat they had; 
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already been tried at the first trial with the same 
offence as that with whicli they were charged in the 
second trial : 

Held., they, in effect, claim the presumption in their 
favour that their retention of all these goods was one 
offence and one transaction ; and to the benefit of this 
presumption they are entitled. The fact that one has 
been acquitted and the other convicted makes no 
difference. The contention that as the articles 
recovered from their possession were of very diverse 
character, the offences of the dishonest retention of 
each set of articles were distinct offences is negatived 
by the definition of what is the same offence as 
defined in sub-Sec. ( 2 ) of S. 234 of the Code. It is 
there prescribed that offences are of the same kind 
when they are punishable with the same section of the 
I. P. C. 1888 15 Cal. 511 : 1893 15 All. 317 ; A. I. R. 
1923 Cal. 557 ; 1905 9 C. W. N 1023 , Diss. 3 . (^Adami 
and Bucknill, //.) EMPEROR v. BISHUN SlNGH. 

3 Pat 503 : 5 P. L. T. 319 : 1924 P. H. C. C. 126 : 

2 Pat. L. R (Cr.) 131 ; 25 Cr. L. J. 738 : 

81 I. C. 226 : A. I. R. 1925 Pat. 20. 

■ —S. 403— Discharge under S. 494 ('?) of the 

Code whether hzrs the entertainment of fresh complaint 
on same facts. 

An order made under S. 494 («) is an order ot dis¬ 
charge of the accused person and under the circuni- 
stances of the cases held that S. 403 did not debar the 
entertainment of a fresh complaint. {^Knhvant Sahay, 
/.) Ramanani) LaL V. Ali Hassan. 

1924 P, H. C. C. 226 83 I. C 689 : 

26 Cr. L. J. 129 : A. I. R. 1924 Pat. 797. 

— S. 403— Fresh trial barred— Order under 
S. 247 , Cr. P. Code, before aansed was served 7oith 
summons is a bar to fresh com pi lint on the same facts. 

The complainant L filed a criminal complaint on 
the 22 nd January 1923 against K and the order of the 
Magistrate was that the accused should be summoned 
under S. 426 , Penal Code, for the 23 rd January. On 
that date neither party appeared. The complainant 
was ill and the accused K had received no summons. 
The Magistrate thereupon recorded an order of acquit¬ 
tal under S. 247 , Criminal Procedure Code. On the 
17 th February 1923 , L filed a second criminal com¬ 
plaint on exactly the same subject-matter and against 
the same accused K as the previous complaint. Held, 
that the order under S. 247 , dated 23 rd January, was a 
final order of acquittal which operated as a bar under 
S. 403 . 36 M. 365 , Dist. {Foster, /.) KIRAM SaRKAR 
V. Emperor. 5 P. L. T. 15 ; 2 Pat. L. R. (Cr.) 10 : 
74 I. C. 719 : 24 Cr. L. J. 815 : A, I. R. 1924 Pat. 140. 

-S. t^OZ^Competent Court — Charge for minor 

offence. 

It is open to the complainant after the disposal of 
the case under S. 352 , 1. P. C., which is the only of¬ 
fence which a Magistrate was investigating to move the 
officer empowered to take cognizance thereof to pro¬ 
ceed with trial of the charge under S. 384 , I. P. C. 
{Mullick and Kulwant Sahay, JJf) GOBXD SWAIN v. 

Emperor. 2 Pat. 333: 1 Pat. L. R. (Cr.) 109: 

1923 P. H. C. C. 47: A. I. R. 1923 Pat. 229. 

-Ss. 403 and Scope of—‘Acquittal under 

S. 247 — Second trial if barred 

S. 403 of the Criminal Procedure Code bars a second 
trial of a person acquitted under S. 247 of the same 
charge. The section does not make any distinction 
between acquittals after trial and acquittals under Ss. 
247» 345 and 494 . {Jwula Frasad, J.) RAM MaHTO 

V. Emperor. 616- ^6 : 

22 Cr. L. J. 331 : 2 Pat. L. T. 170. 

— - S. 403—Autrefois ^Lcqyiit—Applicability. 

The acquittal of a person charged under S. 336 
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Penal Code for rash driving of a motor car, is a bar to- 
a trial under S. 16 of the Motor V’^ehicles Act for driv¬ 
ing the car without a license so long as his acquittal 
on the same facts for a different offence remains itv 
force. S. 403 of the Code does not depend for its appli- 
caticn upon additional evidence being available or not. 
{Jwula Prasad, /.) MAKSUDDAN HISTRV v. EM- 
PEkOR. 2 Pat. L. T. 31 ; 22 Cr. L. J. 63 : 59 I. C. 207 : 

1920 P. H. C. C 108. 
- ■ —S. 403 —Accused tried and acquitted under /. 

P. C .— Trial for offence under Registration Act on 
the same facts is barred. 

Where an accused has been tried and acquitted 
under sections of the Indian Penal Code of offences of 
forgery and abetment thereof, his subsequent trial for 
offences under the Registration Act on the same facts 
is barred under S. 403 , Cr. P. Code. {Pratt, /.) MaUNG- 
Saing V. Emperor. 1 Rang. 299 : 25 Cr. L. J. 191: 

76 1. C. 431: A. I R. 1924 Rang. 213. 

-S. 403 —Competent Court—Burma Village 

Act {III of 18 S 9 ) —Trial by ff eadman bars trial by 
any other A/agistrate. 

The Burma Village Act has conferred on the Village 
Headman the power to try. as a Court, offences under 
S. 294 , I.P. C., and other offences and therefore where 
the accused has been once tried by him for an offence 
and has been convicted of such offence, he is not 
liable to be tried again for the same offence by the 
Township Magistrate {May Oung, /.) NG4E v. EM¬ 
PEROR. 1 Rang. 449: 2 Bur. L. J. 149: 

25 Cr. L. J. 233: 76 I. C. 697: A. I. R. 1924 Rang. 23. 

-S. 403 (1; —Abetment ot theft — Acquittal — 

Subsequent charge of receiving stolen property—Bar of 
trial. 

The accused was charged before the Sessions Judge 
with offences under Ss. 109 and 382 , I. P. C. The 
Judge acquitted the accused but observed that he was 
satisfied that the accused had committed an offence 
under S. 411 , I.P.C. The Judge, however, did not charge 
him with an offence under S. 411 , I. P. C., at the 
trial as he could have done in view of S. 236 , Illn. {a), 
Cr. P. Code. The accused was subsequently charged 
with an offence under S. 411 , I P. C., and put on his 
trial. Held, that the provisions of S. 403 ( 1 ), Cr. P. 
C. applied to the proceedings and it was not competent 
to the prosecution to put up the accused again on a 
charge of receiving stolen property. {Macleod, C. J. 
and Shah, /.) PUNDALIK SHANKAR OuJAR, In re. 

26 Bom. L. R. 440: A. I. R. 1924 Bom. 448. 

-S. 403 (1)—.Autrefois acquit, doctrine 

of — Applicability^—Failure of the previous trial 
under S. 401 , /. P. C., l>ased on approver's statement 
— Approver's statement not material on subsequent 
charge under S. 413 , /. P. C.—Subsequent trial based 
entirely on discovery of stolen property which did not 
Prove the accused's membership of the gang—Joitit 
trial. 

Where the charge for an offence under S. 401 , I, 

C., rested primaril}' on the approver’s statement about 
the accused having been present at a meeting held for 
the purpose of forming the gang, and where it wa& 
because that statement was disbelieved that the prose¬ 
cution failed, and where the approver’s statement was 
in fact part of the material on which the prosecution- 
for the offence under S. 413 , I.P.C., had been institut¬ 
ed, but that prosecution would be based entirely on 
the evidence as to the discovery of the stolen property 
in the accused’s house, which, it was held in the for¬ 
mer trial, did not prove his membership of the gang,. 
held, that the two trials were not based on the same 
facts and S. 403 (i) did not apply, iMartineau, J.y 
ChhaJJU V. Emperor. A. I. R. 1925 Lah. 537 
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S. 403 trying first case not 


competent to try subsequent cose—^S. 4^3 <foes not bar 
second trial. 

S. 403 . cl. ( 4 ) allows a second prosecution for an 
offence constituted by the sante acts if the Court by 
which the first case was tried was not competent to 
try the offence subsequently charged. S. 403 does not 
apply to such cases. rishnan^ J.') PaLANI GOUN- 
DAN r! L:mPKROK. 88 I. C. 31 • 

22 L. W. 205; ('1925) M. W. N. 683: 

A. I. R. 1925 Mad. 711 : 48 M. L. J. 490. 
-S. 404— Forum of appeal depends upon sen¬ 
tence. 

For the purpose of deciding the tribunal before 
which the appeal lies, each accused must be deemed 
to have been convicted In a separate case of his own 
and the determination of the Court having jurisdiction 
to hear his appeal will depend on the extent of his in¬ 
dividual sentence. (^Oldfield and Ramesani^ //•) 
Nil TOOK MOIDEEN HaJEE, lure. 

16 L. W. 764: 43 M. L. J. 561: 71 I. C. 217: 

24 Cr. L. J. 89: A. I. R. 1923 Mad. 95. 

-Ss. 404 to 431— Limitation for appeals — 

Time spent in obtaining diary orders in the case can- 
not be deducted. 

The time spent in obtaining a copy of the diary 
orders in the case, which were filed with the appeal, 
should not be deducted while computing the period of 
limitation for filing an appeal. (^RohinsoHy C. J. and 
Maung Gyi. J.) M. LaGRIYA v. EMPEROR. 

3 Rang. 220 : 4 Bur. L. J. 44: 89 I. C. 459: 

26 Cr. L. J. 1371: A. I. R. 1925 Rang. 239. 
-Ss. 404, 437— Fresh complaint on same facts 

An order of dismissal of a complaint or discharge of 
an accused person should be interfered with only in 
the manner provided by section 437 . One Magistrate 
of co-ordinate jurisdiction should not in effect and 
substance, deal with as if it were an appeal or a mat¬ 
ter for revision, a complaint which had already been 
•dismissed by a competent tribunal of co-orainate auth- 
•ority. But this rule admits of exception. ( 1899 ) 22 
All. 106 Foil, and ( 1912 ) 40 Cal. 71 Kef. (^Fawcett, J. 
■C. and Kemp, A.J.C.') CHANDIRAM VERPOMAL v. 

Emperor. 15 S. L. R. 131: 69 I C. 625: 

23 Cr. L. J, 737: A. I. R. 1922 Sindh 23. 
-S. 406— Changes. 

(1) An order directing security to keep the peace 
is now appealable. 

(2) An appeal lies from an order of any Magis¬ 
trate. 

(3) Appeals will ordinarily now lie to the Court 
of Session and not to the Dt. Magistrate. 

(4) An order rejecting a surety is now appealable 
under S. 406-A newly added. 

-S. 406—Orders for security for good behavi¬ 
our are appealable and those for keeping the peace 
are not. {Pridtaux, A. J. C.) ShamraO EM¬ 
PEROR. 75 I, C. 979 : 2-5 Cr. L. J. 67 : 

19 N. L. R. 160 : A. I. R. 1924 Nag. 60. 

-Ss. 407, 429 and Appeal — Notice of, to 

be given to District Magistrate ^Acquittal ivithint 
notice — Illegality, 

Where a Sub-Divisional Magistrate disposes of an 
appeal against a conviction without giving notice to 
the District Magistrate and acquits the accused, the 
■omission to give the notice is an illegality and not a 
mere irregularity. The High Court interfered in revi¬ 
sion and set aside the acquittal. {^Shah, A. C. J. 
.and Crump, /.) EMPEROR v. SHIVALINGAPPA BaS- 
APPA, 24 Bom. L. R. 1150 ; 73 I. C. 812 : 

24 Cr. L. J. 700 ; A. I. R. 1923 B. 74. 

(Note :—An order or sentence under 8 . 380 also 
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by a Sub-Divisional Magistrate of the 2nd class is 
now appealable under this section and a similar 
order by a 1st class Magistrate is appealable under 
S. 308). 

. — ._S.407— Part of case tried as second class Ma* 
gistrate and part as first class — Appca! lies to Sessions 
Judge. 

Tt is not the conviction by a second class Magis¬ 
trate but the holding of a trial by such Magistrate 
that determines the forum of the appeal. 

Where the Magistrate was vested with first class 
powers sometime before the hearing of the arguments 
in the case, i.e., part of the trial was held by him as a 
second class Magistrate and part as a first class Magis¬ 
trate. 

Held : thal the proper tribunal for hearing the ap¬ 
peal was the Sessions judge and not the District Ma¬ 
gistrate. 8 Cr. L. J. 48 Ref. (Mullick and Bucknill, 

//.) SheobhanJan Singh z'. Emperor, 

1925 P. H. C. C. 120 : 3 Pat L. R. (Cr.) 100 : 

86 I. C. 978 : 6 P. I. T. 554 : 26 Cr. L. J. 914 : 

A. I. R. 1925 Pat. 472. 
■ ■ ■ S. 408— Criminal breach of trust — Vague — 
Misapprop»'iatioH of definite sums — Cr. P . Code, 


S. 222 (l) and ( 2 ). 

Where a charge of criminal breach of trust is made 
against a general agent of a trader with general autli- 
ority to expend the monies, the cases must be rare in 
w'hich it is sufficient to charge a net balance as having 
been mis-appropriated. It b not permissible to allege 
a net balance and convict on proof of an offence in 
regard to some more or less indefinite portion of the 
amount. The u«e of criminal courts to litigate a civil 
claim must be condemned. {JValsh J.') MOHAN 

Singh v. Emperor. 42 All. 622: 2 d.p.b.r. (A) 360: 

69 I.C. 372 ; 22 Cr.L. J. 84 : 18 A. L. J. 633. 
-—Ss, 408 and Cattle Trespass Act, Sec¬ 
tion 22 —Order of compensation under, is appealable. 

An order awarding compensation and repayment of 
fines under S. 22 of the Cattle Trespass Act (I of 
1871 ), is appealable under S. 408 of the Cr. P. C. 
{Macleod.C. J. and Shah, J.) BURTHOL DOMING 
V. Papa DaDa. 46 Bom. 68 : 23 Bom. L R. 836 ; 

63 I. C. 160 : 23 Cr. L. J. 624 : A. I. R. 1922 Bom. 191. 

- S. Right of appeal to some accused~-Po- 

sition of others. 

If a person who is given a sentence which is ordi¬ 
narily non-appealable is tried jointly with a person who 
is given a larger sentence, the former does not thereby 
obtain a right of appeal which he would otherwise not 
have. (39 All. 293 , 39 All. 549 Foil.) i Daniels, J I) 
JHAGRU V. EMPEROR. 73 I. C. 776 : 

24 Cr I. J. 679 : A. I. R. 1923 All. 609 (1.) 

.. ~—S. 413— Compensation awarded un.ier S, 22 « 
Cattle Trespass Act is not fine. 

The compensation so awarded not being a fine, 
the restrictive provisions of S. 413 . Cr. P. C. are not 
applicable. {Macleod, C.J. and Shah, Jf) BURTHOL 

DuminG V, Dada. 46 Bom. 68 : 23 Bom L. R. 886 : 
63 I. C. 160 : 22 Cr. L. J. 624 : A. I. R. 1922 B. 191. 

.— Ss. 414 and 562— Summary trial—Order of 

Magistrate under S- 562 — Right of aPPeal. 

Under S. 408 , Cr. P. Code there is a right of appeal 
to the Sessions Judge from an order of a Magistrate, 
passed in a summary trial under S. 562 , Cr. P. Code, 
An order under S. 562 Cr. P. Code does not amount to 
sentence. (.^Boys, J HiRA LaL v. EMPEROR. 

46 A. 828 : 22 A. L. J. 751 :1. R. 5 A. 131: 

82 I. C. 172 : 25 Cr. L. J. 1244 : 
A. I. R. 1924 All. 766. 

-S. 417— Appeal by Government — Acquittal on 

the ground of giving besiefit of doubt —Onus is heavy 
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to succeed ifi appeal. 

An appeal by Uovtrnmeiu must be considered on its 
merits just as any other appeal always must be. The 
is on the appellant and this onus is all the hea¬ 
vier if the judgment appealed trom is one which ap- 
proaclies tlie consideiation of the cjtiestion from a 
correct point of view and gives the accused the benefit 
of a reasonable doubt which exists in the mind of the 
Judge. {PVais/i and Sulaiman, JJ.) EmpeROR 
AUTAR. 47 All. 306 : 23 A. L. J. 25 f 

L. R. 6 A. Cr. 68 : 86 1. C. 52 : 26 Cr. L. J. 676 : 

A. I. R. 1925 All. 315. 

-S. 417— Appeal against acgnittnl — Appreria- 

tion of evidence — Conviction. 

The right of appeal against an acquittal under S. 417 , 
Cr. P. Codci is one that vests with the Government 
and should be sparingly used. But the discretion is 
not subject to the control of the Court. The Cr. P. 
Code makes no distinction between an appeal from an 
acquittal and an appeal from a conviction. If in an 
appeal from an acquittal the appellate court thinks 
that the lower court has taken an erroneous view of 
the evidence it has no power to convict. 20 A. 459 ; 19 
B. 51 ; 17 C. 4 S 5 ; 3 S M. JO 28 . {Pratt and Fawcett, 

JJ.') Emperor v. muti Khoda. 

26 Bom. L. E. 113 : 25 Cr. L. J. 786 : 81 I. C. 306 : 

A. I. R. 1924 Bom. 335. 
■—S. 417 — Appeal against acquittal — Trial by 
Jury—Interference by High Court when justified. 

On an appeal by the Government against an acquit¬ 
tal by an unanimous verdict of the jury accepted by 
the Sessions Judge, the existence of a misdirection in 
the charge would not justify the reversal of the verdict 
of the jury unless this misdirection has in fact occa¬ 
sioned a failure of justice. {Nnobould and Snhrawa- 

rdy, JJ.) Superintendent and Remembran¬ 
cer of Legal Affairs v. Shyam Sundar bhumji 
26 C. W. N 658 : 71 I. C. 367 : 24 Cr. L. J. 143 : 

A. I. R. 1922 Cal. 106. 

■—S. 417— Order of acquittal should not be set 
aside unless wrong Or perverse. 

An order of acquittal arrived at upon evidence 
should not, as a rule, be set aside unless the appellate 
Courts holds it to be manifestly wrong or perverse or 
unless it can be said that the Court who tried the case 
has manifestly erred. {Scott Smith and Zafar Ali, 
JJ.) Emperor v. Ram Karan. 7 L. L. J. 528 : 

26 Cr. L. J. 1141 : 26 Punj. L. R. 295.: 

88 I. C. 453 : A. I. B. 1925 Lah. 600. 

—-Ss. 417, 439— Appeal against acquittal — Penal 

Code, S. 41 , 5 , III. (/■). 

A sold a land to B without disclosing a prior incum¬ 
brance. The sale-deed contained a clause that the 
property was unencumbered. Subsequently the incum¬ 
brancer sued on his mortgage and got a decree under 
which B had to pay the mortgage money with interest 
to save the property from sale. B filed a complaint 
against A under Penal Code, S, 417 but A was acquit¬ 
ted. Held that the question is not of any public inter¬ 
est and the parties had a remedy in Civil Courts and 
therefore no interference with the order of acquittal is 
necessary. {Lamsden, J.) GaNGA SinGH v. Ram- 
ZAN. 6 L. L. J. 60 : 84 I. C. 641 : 26 Cr. L. J. 337 : 

A. I. R. 1923 Lah. 601 (2). 

--S. 417— Government can be moved to file an 

appeal by private applicants. 

So far as the wrording of S. 417 , Cr. P. Code^ is 
concerned there is nothing in it which shows that it is 
the District Magistrate alone who can move the local 
Government to file an appeal. It is, in ordinary cases 
a matter of practice that the local Government is moved 
by private applicants or the Police through the District 
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Magistrate, or the latter as the head of criminal ad¬ 
ministration in his district himself nio\ es the local Go¬ 
vernment. but the Government can nmve otlierwise, 
{Abdul Quadir, J.) .MUL SiNGH J-. EMPEROR. 

72 I. C. 593 : 24 Cr. I. J. 433 : A. I. R. 1923 Lah. 163. 

-S. 417— Appeal against acquittal—Appellate 

Court when will interfere. 

An appellate Court will not interfere with the Trial 
Court’s finding, when the evidence is all oral and not 
too strong to be rejected. {Shadi Lai. C.J. and Leslie 
Jones. J.) Emperor v. Samand. 

59 I. C. 924 : 22 Cr. L. J. 172 (Lah.) 

-S. 417— Appeal as^ainst acquittal—Offence 

under S. 1 21, I. P. C.—Delay in prosecution—Fffect 
of. 

The accused was summarily convicted by a magis¬ 
trate having nc jurisdiction on 6 th September 1921 
under S. 149 , I. P. C. but this conviction was set a.side 
by the High Court on habeas corpus proceedings which 
ended on 30 th August 1922 . The Government did not 
either in 1921 or till 8 th December 1922 decide to 
prosecute the accused under S. 121 , I. 1 *. C. Subsequ¬ 
ently the accused was again charged on a charge of 
waging war but the Sessions Judge acquitted him. 
Held, that under the circumstances the High Court 
would not interfere on appeal, especially as it was 
doubtful whether the accused were conscious that 
what they were doing was an act of waging war 
(Odgers and PVallace. JJ.) THE PUBLIC PROSECU¬ 
TOR V. Palathingal Valia p. Muhamad 

20 L. W. 98 ; (1924) M. W. N. 548 : 84 I. C. 547 : 

26 Cr. L. J. 323 : A. I. E. 1924 Mad. 768. 

-S. ^Vt^Verdict of fury'-lVhen can beset 

aside. 

In the absence of misdirection to the jury, a convic¬ 
tion based on the verdict of the Jury will be upheld in 
appeal. Where mis-directicn to the jury is not proved 
the verdict of the jury' will be upheld in appeal. 
{Krishnan and Wallace. J J ) MULIMAYANDI The- 
VAN, In re. 18 L. W. 886 : 76 I. C. 829 • 

25 Cr. L. J. 269 : A. I. K. 1924 Mad. 230 : 

45 M. L. J. 845. 

-S. 417— Accused acqititted of more seriates 

offence a 7 id convicted of less serious one—Governmetit 
can appeal. 

The legislature cannot have intended to deprive the 
Local Government of its right to appeal in cases 
where an accused person has been acquitted of a very 
serious charge, merely because at the same trial he 
was convicted of some other charge, possibly receiv¬ 
ing a merely nominal sentence. {Simpson and Gokaran 
Nath Misra. A. J. Cs.) SiTA KaM v. EMPEROR 

12 0, L. J. 421 : 2 0. W, N. 550 ; 89 I. C. 452 : 

26 Cr. L. J. 1364 : A. I. K. 1925 Oudh 723. 

-S. 417— Government alone has the right to 

appeal against acquittal {Obiter.) 

The practice in the Patna High Court is not to 
grant applications made by private persons for setting 
aside orders of acquittal. There is always a remedy 
in the hands of such a person who feels himself really 
aggrieved by an order of acquittal and that is to go to 
the Government legal advisers and if he could show 
them that he had good ground for being aggrieved by 
an order of acquittal they would on his behalf take it 
up ; and in such circumstances, the position of the 
Crow n, which, alone has the conduct of prosecutions- 
is entirely different when applying to the High Court 
against an order of acquittal from the position w'hich 
a private person has. {Adami aud Bucknitl. jj\ 

Anant Singh v. Hari Charan Chaukidar. 

2 Pat. L. E. Cr. 250 ; 86 I. C. 356 • 

A. I. E 1925 P. 821, 
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S, from acquittal. 


The High Court will not interfere unless lower 
Court has so obstinately blundered and pone wrong as 
to produce a result mischievous at once to the ad¬ 
ministration of justice and the interests of the public. 

J^ut the reason that another tribunal or another Judge 
miijht have arrived at a view other than that formed 
bv the assessors and the Judge in the case is not the 
reason for disturbing the verdict of acquittal which is 
arrived upon the full consideration of the circum¬ 
stances and evidence in the case. ..... 

Per /^oss, J. The mere fact that an inadmLssible 
piece of corroborative evidence was on record through 
I technical error should not stand in the way of con¬ 
viction. (iVerc y.) Emperor tc Kunja dusadh. 

•I Pat L J 396 ; 67 I. C. 506 : 23 Cr. L. J. 410 : 

A. I. R. 1923 Pat. 119. 
__S. 418 —Grounds for reversal of the verdict 

of the Jury. 

The Court admitted the statement made by a wit¬ 
ness to police officer regarding an unimportant matter 
which had only a remote bearing on the question in 
issue and the contradiction was not at all vital. Held, 
the admission of this evidence could not have affected 
the verdict of the jury audit cannot beset aside. 
iChatternaand Chose,/.) ^ERAM AT MaNDAL r. 
EMPEROR. ^^,7, 

Court failing to come to an independent finding—Inter¬ 
ference. , . ,0 ...L.. 

Where in a case of murder under o. ^ 02 , the 

Sessions Judge disbelieved all witnesses, and attached 
undue importance to several minor points urged before 

him, and acquitted the accused. 

Held, that the High Court saw no reason to dis¬ 
believe the statement of eye-witnesses and that the 
Sessions Judge failed in his duty to come to any inde¬ 
pendent finding, after con>idering the evidence which 
he had not done. (Harrison 

rEMPEROR v. KUR SiNGH. 26 Punj. L. R. 477. 

__S. 418_ Judicial Commissioner of Sindh — 

Sessions trial—Right of appeal. 1 • 1 r- 

An appeal lies from the decision of a Judicial Com¬ 
missioner of Sindh holding a Sessions trial, when the 
Judge has accepted the finding of the jury. (A incatd, 
/. C., Kennedy, Aston, Rupchand Pilaram and Lobo, 

A I Cs) HaJi Khudarux V. p:mperor. 

85 I. C. 706 : 26 Cr. L. J. 562 : 
A. I. R. 1925 Sind. 249 (F. B.) 
_86.419.421 (1)— Proviso to %(i\ {A) — £>ts- 

missal of appeal without the appellant being gnen an 
opportunity to be heard—Court's inherent perwers 

The specific terms of the proviso to S. 421 (i) lay 
down that no appeal presented under S. 419 , Cr. P. 
Code should be dismissed unless the appellant or his 
pleader has had a reasonable opportunity of being 
heard. Where an accused person was in jail and could 
not attend court, and his pleader was informed of the 
date fixed in such a manner as to render it impossible 
for him to attend court, on a reference to the Bench 
to decide the question whether the High Court has in¬ 
herent powers to rehear an appeal presented by a con¬ 
vict under S, 419 which was dismissed by a judge of 
the High Court, without the appellant or his pleader 
having had an opportunity of being heard in accor¬ 
dance with S 421 , Cr. P. Code. 

the order of the judge dismissing the appeal 
was without jurisdiction. Without holding that the 
court under S. 561 -A, Cr. P. Code has inherent powers 
this is a case where the Court has inherent powers 
to order a rehearing. {^ScotUSmith and Zafar AH, 

J /.) Mahomed Sadiq v .Emperor. 


CR. P. CODE (V OF 1898), S. 421. 

7 Lah. L. J. 108 ; 88 I. C. 693 : 
26 Cr. L. J. 1169 : A, I. R. 1925 Lah. 366. 

-Ss. 419 and 420 —Jail appeal—Dismissal of 

—Effect of. 

Where a jail appeal is preferred under S. 420 of the 
Cr. P. Code and is dismissed, no further appeal can 
be preferred through Counsel under S. 419 of the Cr. 
P. Code, 3 O. L. J 326 Diss, (^Daniels, J. C.) GanGA 
DIN V. Emperor. 9 0. L. J. 1 : 23 Cr. L. J. 148 : 
65 I. C. 612 : 24 0. C. 304 : A. I. R. 1923 0. 66 (1). 

_S. 420— Jail appeal—Dismissal on ground of 

limitation-subsequent appeal presented by counsel 
against same conviction and sentence — Maintainability. 

Jail appeal was dismissed on the ground of limita¬ 
tion. Subsequent appeal presented by counsel against 
same conviction and sentence is not maintainable. 
(Oldfield, / ) K. KUNHAMMAD v. EMPEROR. 

46 M 382 ; 1923 M. W. N. 94 : 24 Cr. L J. 489 : 
72 I. C. 599 : A.I. R. 1923 M. 426 r 44 M. L. J. 460. 
S. 421— Jail appeal—Dismissal of—Appeal 


by mukhtar filed before—Dismissal not proper. 

Prior to the filing of a jail appeal, an appeal 
against the conviction had been filed regularly through 
mukhtar. Without knowing this, the jail appeal 
was dismissed. Held,X)\Q order was wrong and both 
appeals must be heard after giving the accused an 
Opportunity of appearing by counsel. yDaPtitls^ y.) 

Fmperor Mena Ram. R* 6 A. 202 (Cr.) : 

26 Cr. L. J. 1621 : 90 I. C. 917 : 23 A. L. J. 1061. 
_S. 421— Summary dismissal — Effect—Appeal 

\ from fail refected—Second petition presented through 
counsel—Not entertainable. 

A second petition of appeal, on behalf of a convict 
is not entertainable if an order summarily dismissing 
the petitions of appeal received through the Superin¬ 
tendent of the Jail has been passed before. 
(iqo 6 ) 26 A. W. N. 303 . DU. ( 1894 ) 19 Bom.732> 
Foil. (Mears,C.J. and Piggott, J I.) KHIALIi-. 
Emperor 44 All. 769 ; 20 A. L. J. 739 ; 68 I. C. 41 : 

4 D P. L- B. (A) 163 : L. R. 3 A 137 (Cr) : 

23 Cr. L. J. 605 : A. I. R. 1922 All. 480. 

-S. Scope. 

After the record is sent for and received, the ap¬ 
pellate Court is bound to hear the pleader and cannot 
dismiss the appeal summarily without hearing him. 
(Chatterfee and B. B. Chose, JJ>) LaLIT KUMAR 

sen z/. emperor. 42 C. L. J. 661. 

__s. Appellant is entitled to be heard 

where record is sent for. 

Where the judge sends for the record under S. 421 , 
the appellant is entitled to be heard in support of his 
appeal. {Chatterfee and B.B. Chose, J J.) SURENDRA 
Nath Ghose v. Emperor. 42 C.L. J. 654. 

_S. 421_ Summaty dismissal after admission 

is not legal. 

After the admission of criminal appeal, the Court 
has no jurisdiction to dismi-s it summarily. Where 
the High Court calls for an explanation from the 
lower Court to give reasons why a criminal appeal 
was summarily dismissed, the lower Court ought to 
give clear reasons and should not merely remark that 
it was only a trumpery case, {Sanderson, C. J. and 
Panton, J.) RAM HaRI CHAKRAVARTY v. SaNTOSH 

Kumar Manna. 23 Cr. ICaL) : 

69 I. C. 461 ; A. I. R. 1924 Cal. 642. 

-Ss. 421 and 423. 

Appeal once formally admitted* cannot be sum- 
marily dismissed. {Sanderson, C.J. and Panton, JI) 
Ram HaRI CHAKRAVARTY V, SaNTOSH KUMAR 
Manna. 23 Cr. L. J. 788 : (Cr.) : 69 I. C. 461 ; 

A. I. R. 1924 Gal. 642. 
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An appeal ought not to be summarily <Jismisse< 
-when there are disputed questions of fact and a large 
•number of documenis. {Chatterjee and J /.) 

kahimadi V. Emperor. 61 1 , c 173 : 

22 Cr. L. J. 349 (Cal.). 

- — 'Ss. 421, 369 and 561-A— /Jtsmtssal of appeal 

.on account of absence of appellant or counsel — Applica- 
.tionfor rehearinz — Maintainability—Power of Cri¬ 
minal Courts to rez’iew its orders. 

The accused appealed against an order under S. 195 , 
■Cr. P. Code passed by the Sessions Judge which 
■was summarily dismissed in the High Court, as 
■neither the appellant, nor his counsel was present. 
The appellant applied that the appeal be reheard and 
decided on merits as his counsel had failed to appear 
on the day of hearing on account of his hai/ing been 
misinformed as to date of hearing. No affidavit was 
filed that no reasonable opportunity wasgi7en of being 
heard in support of the appeal. f/eld,(\) that an 
.appeal could be rejected under 8.421 without for¬ 
mality,/.^., without recording judgment or reasons 
•of any description, ( 2 ) that S. 561 -A did not apply to 
the case, ( 3 ) that under S. 369 , the Court could not 
;alter, or review its judgment after it had been signed. 
(Addison, y.) ZaZAR MUHAMAD KHAN z>. HaRA 
Singh Bedi. 26 Punj. L. R. 6 I 6 . 

-S. Appeal—Hearing of, at time of pre¬ 
sentation of appeal — Legality—Posting for hearing 
under S. 421 —Lapse of reasonable time—Original re- 
cords of Court below containing depositions—Necessity 
—Legal Practitioners who drafted memo, of appeal — 
Failure to argue appeal at time of presentation of 
appeal. 

A criminal appeal ought not to be heard at the time 
•of the presentation of the papers even for the purpose 
of dismissal under S. 421 . The posting for the pur- 
ipose of hearing under S. 421 must be a special posting 
•after a reasonable time not less than a week. If 
questions of fact are argued in the appeal, the appeal 
ought not to be disposed of even under S. 421 without 
sending for the original records of the Court below- 
containing the depodtions. A pleader w'ho has looked 
into the papers of a case for the purpose of drafting 
•grounds of appeal is not guilty of professional miscon- 
■duct merely because he is not prepared to argue the 
appeal at the time of presentation of the appeal 
papers. {Ramesam. /.) TURK A HuSSaIN Sahib, 
Jn re 20 L. W. 623 : (1924) M. W. N. 893 : 

84 I. C. 1051 ; 48 M. 385 : 26 Cr. L. J. 411 : 

A I. R. 1924 Mad. 895 (1) : 47 M. L. J. 661. 

-S. 421 —Rejection of appeal—Brief record of 

reasons should be made. 

A Court when rejecting an appeal in a criminal 
• case under the provisions of S. 42 r should record short¬ 
ly its reasons for .such rejection in view' of the possibi- 
ility of such order being challenged by an application 
'for revision. 17 A. 241 , Foil. {Dalai, / . C.) BrU 
Mohan Lal v. Emperor. 26 Cr. L. J. 4 : 

83 I. C. 484 : A. I. R. 1925 Oudh 290. 

—Ss. 421 and 430 —Dismissal of jail appeal — 
■Subsequent appeal through pleader — Maintainability. 

Where an appeal prepared by a prisoner in jail has 
“been dismissed under S. 421 , Cr. P. Code, the matter 
cannot be reopened again by the Pligh Court by w-ay 
•of an appeal presented through counsel. {IVazir 
Hasan, J. C.) RAM AUTAR v. EMPEROR. 

10 0. & A. L. R 739 : 11 0. L. J. 536 : 

1 0. W. N. 354 : 82 I. C. 541 (1) : 

25 Cr. L. J. 1313 (1) : A. I. R. 1924 Oudh 425 (1). 

■ -S. 421 —Writing is not necessary for sum- 

fnary dismissal of appeal, but reasons for dissmissal 
are necessary. 


CR. P. CODE (V OF 1898), S. 422. 

-Sn appellate Court is not required by law to write a 
^•idgment when dismissing an appeal summarily. It 
IS no doubt net^ssary that in dismissing the appeal 
summarily the appellate Court should give the reasons 
for dismissing the same. A mere order to the effect 
that the appeal is summarily dismissed, without giving 
any reason whatsoever, would be bad in law. {Kul- 
-want Sahey, /.) JaGANNATH SINGH v. EmPEROR. 
25 Cr. L. J. 1237 : 82 I.C. 165 ; A. I. R. 1925 Pat. 183. 

-S. 421— Appeal—Dismissal for default is not 

legal. 

Even though no one may appear in a criminal appeal 
it is the duty of the Court to examine the matter and 
to come to some sort of decision on the merits. 
{Buckntll, /.) BaLDEO DUBEY v. EMPEROR. 

72 I. C. 891 : 24 Cr. L. J. 475 : 1 Pat. L. R. (Cr.) 29 : 

A. I. R. 1924 Pat. 376. 

—-• “S. 421— Summary dismissal — Appeal—APPeh 

lant absent. 

Where the judgment of the Appellate Court was to 
the effect that the appellant w-as absent and unrepre¬ 
sented, that he had been through the judgment and 
the whole record and the petition of appeal and could 
see no substance in any of the grounds of appeal ; 
Held, there was nothing improper in the same. {Ross, 

J.) Kabir Shan z/. Emperor. 

1 Pat. L. R. 174 (Cr.) : 1923 P. H. C. C. 237 : 

A. I. R. 1923 Pat. 297. 

-S. 421 —Summary dismissal—Power should 

be exercised with caution — Judgment—Duty of Court. 

The pow’ers which are capable of being exercised 
under S. 421 should be exercised with considerable 
caution and w-here there has been a dispute as to facts 
and where credibility of witnesses for the prosecution 
has been even though it may be not very successfully 
impugned, it is proper for the appellate Court to call 
for the records and look at the evidence. It is also 
desirable, as has been often pointed^out by the High 
Courts in this country, that in dismissing an appeal 
summarily although it is not necessary for the appel¬ 
late tribunal which is thus acting, to compile any ela¬ 
borate judgment, some indications should be recorded 
which may be a guide to any Court which may be ask¬ 
ed to act in rev sional jurisdiction. {Bucknill, J.) 
Padarath Kurmi V. Emperor. 72 I. c. 893 : 

24 Cr. L. J. 477 : A. I. R. 1922 Pat. 552. 

— — Ss. 421, 422 and 423 —Appeal admitted — 
Dismissal without notice to pleader — Legality. 

When a criminal appeal filed through a counsel was 
admitted, and subsequently dismissed without giving 
notice to the counsel, the order of dismissal is invalid; 
for after an appeal is adm/tted the Court cannot act 
under S. 421 Cr. P. Code. {Lentaigne, J.) Ta PU v. 
Emperor. 3 Bur. L. J. 18 : 81 I. C. 549 : 

25 Cr. X. J. 933 : A. I. R. 1924 Rang. 294. 

-S 422 and 537 —Want of notice — Revision — 

Judgment of acquittal. 

In the absence of notice to the District Magistrate 
on appeal from a conviction, the order of acquittal is 
revisable but not at the instance of the complainant. 
{Macleod, C. J and Crump, J.) DevendRA MaR- 
RAPPA V. SHETTAPPA. 25 Bom. L. R. 251 : 

86 I. C. 281 : 26 Cr. L. J. 751 (1) : 

A. I. R. 1923 Bom. 264 (2). 

■ ——S. 422 —Provisions imperati'^’e—Omission to 
give notice is illegal. 

A Sub-Divisional Magistrate who w'as authorised to 
hear appeals from the Second Class Magistrate heard 
and disposed of a criminal appeal, without giving any 
notice to the District Magistrate, as required by 
S. 422 , Cr.P. Code. Held, the section provides that “if 
the appellate court does not dismiss the appeal summa- 
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lil). it >liaU cause notice to be given to the appellant 
or liis pleader, and to su.h officer as the Local 
(ioverninent maj appoint in this behalf of the time j 
and place at which such appeal will be heard.” The 
otiicer appointed by the Local Government in this 
behalf i" tlie District Magistrate and, though this pro- 
\ ision \\oald not apply so far as the District Magis¬ 
trate is concerned when the appeal is filed in his Court 
notice of appeal should have been given to the District 
Magistrate in the present case. The section is imper¬ 
ative and the omission to give such a notice cannot be 
treated merely as an irregularity. (SAa/i, Ag.^ C./. 
ami Crump, J.) KMPEROR v. ShIVLINGaPPa'. : 

24 Bom. L. R. 1180 ; 24 Cr. L. J. 700 : 

73 I. C. 812 : A. I. R. 1923 Bom- 74. 

_S. 422- District Magistrate to he given notice 

under Rules—Appeal heard by joint Magistrate, cri- 
initially filed before Distrut Magistrate—Notice is 
still essential. 

Where the rules require notice to the District 
Magistrate the factj that the appeal which is ulti¬ 
mately heard by a Joint Magistrate was originally filed 
before the District Magistrate does not relieve the 
Joint Magistrate of his duty of giving notice to the 
I)i>irii:t Magistrate. {Venkatasnbba Rao, /.) MAHO¬ 
MED .MUSTAFA KO'VTHEK t'. SHANMUGA THEVAN. 

83 I. C. 349: 25 Cr. L. J. 1389 : 

A. I. R. 1925 Mad. 378. 

——-^S. 422— Omission. 

^—Whether omission to give notice to the 
officer n^entioned in the section is an illegality or mere 
irregularity. iVenkatasubba Rao, /.) MAHOMED 

Mustafa kovvtherz/. Shanmuga Thevan. 

25 Cr. I. J. 1389 : 83 I. C. 349 : 
A. I. R. 1925 Mad. 376. 
_S. 422 -Appeal cannot be admitted on ground 

of sentence only. 

The practice of admitting appeals only on the ques¬ 
tion of sentence is incorrect. 41 Cal. 406 Foil. {Buck- 
mil and Ross, J J.) GaYA SlNGH ?/. EMPEROR. 

4 Pat. 254 : 6 P. L. T. 381 : 3 Pat. t. R. Cr. 80 : 

86 I. C. 718 • 26 Cr. L. J. 862 : 
A. I. R. 1925 Pat. 453. 

_S. 423_ Appellate Court cannot alter a charge 

so as to make out a different case altogether. 

The charge cannot be ^o altered by an appellate 
Court as to make it necessary for the accused to meet 
an absolutely different cas^ from that with which he 
is charged in the Court of the committing Magistrate. 

{Baner^i,J.^ MULA T'. EMPEROR. 

23 A. L. J. 924 : li, R. 6 A. Cr. 159. 

_Ss. 423 and 32— to vary sentence is 

^neQSurcd by tricil Cotirts poweys. 

The powers of an appellate Court to vary a sentence 
must be measured by those of the Court of first in¬ 
stance. 7 N. L, R. 109 Kef. {Walsh and Kanhatya 
Ial J /.) Mahomed Yakub ali v. Emperor, 

45 A. 694 : 76 I. C. 1032 : 25 Cr. L. J. 312 : 

A.I.R. 1924 All. 130. 

-S, 423 —Dismissal for default. 

An appeal is not liable for dismissal for default, 
the proper procedure is that it should be decided judi¬ 
cially after perusing the record. {Stuart, /.) RAM* 

chandar^^. Emperor. 

L. R. 4 A. 7 (Cr.) : 73 I. C. 694 : 24 Cr. L. J. 662 ; 
21 A. L. J. 100: A. I. R. 1923 All. 176 (2). 
--S.423 —Alteration of charge—Appellate Court 

can alter charge. 

An appellate Couit under S. 423 has power to alter 
conviction under one section of the Indian Penal Code 
into another of the same Code. {Ryves, J Hanu- 
MAN V. EMPEROR. 20 A. I. J. 213 : 


CR. P. CODE (V!0F 1898j. S- 423. 

23 Cr. L. J, 198 : 65 I. C. 864 : L. R. 3 A. 56 (Cr.) : 

A.I.R. 1922 All. 143(1). 
—S. 423 —Duty of appellate Court — Conseguen- 


tial or incidental orders, meaning of. 

The only consequential or incidental orders withiiv 
the pur\’ie\v of the section are orders which follow as 
a matter of course, being the necessary complements 
to the main order passed, without which the latter 
would be incomplete or ineffective, such as directions 
to the refund of fines realised from acquitted appel¬ 
lants, or on the reversal of acquittals as to the resto¬ 
ration of compensation paid under S. 250 for which 
nofseparate authority is needed, and orders which 
though ancillary in character required more than the 
support of a criminal court’s inherent jurisdiction, and 
could not be passed without express authority. The- 
•vvord ‘amendment’ only means in this connection 
amendment of an effective order of the court below. 
Consequently even improper remarks cannot be expun¬ 
ged on mere application of the aggrieved person. 2 C. 

W. N. 256 ; II I- C. 1000 ; 14 I. C. 643 Dist : 

39 Cal. 157 ; 32 All 153. Foil, {Gokul Prasad 
and Stuart, //.) MR. C. DUM i/. EMPEROR. 

44 All. 401 : 20 A. L. J. 261 : L. R. 3 A. 66 (Cr.) r 

4 TJ. P. L. R (A) 165 : 66 I. C. 1006 : 

23 Cr. L. J. 349 : A. I. R 1922 All. 107. 

-S.423_ Additional Evidence—Appellate Court 

cannot direct enquiry. 

In an appeal from a conviction, the Appellate Court 
may if,it likes, take further evidence, but has no power 
to direct an enquiry. {Stuart, J.) MUHAMMAD Ata 

V. Emperor. 16 A. L. J. 96l : 67 I. C. 498 : 

23 Cr. L. J. 402 ; L. R. 3 A. 1 (Cr.> 

. S. 423— Conviction under /. P. C., S, 147 , 

cannot be converted into one under S. 323 in absence of 
charge under S. 323 during trial. 

In the absence of a charge under S. 323 , Penal Code 
framed during the trial, the conviction under S. 147 ,. 
Penal Code, cannot be altered to one under S. 323 , 
Penal Code. 18 C. W. »N. 1276 and 30 Cal 288 FolL 
{N ewbould and MuKcrii, //.) RaKHAL CHANDRA 
BISWAS V. jAMiNi Kant Banerji. 

26 Cr. L. J. 108 (2) : 87 I. C. 842 (1) : 

A. I. R. 1926 Cal. 43L 

-S. 423 — Poxoers of Court, in England — 

Courts in India may invoka in principle if not repug¬ 
nant to the Code. 

If a rule is recognised under the English Law 
which is not a mere rule of practice and procedure but 
as embodying a principle of natural or substantial 
justice, and there is nothing in the C.P. Code militat¬ 
ing against its application in India, the powers con¬ 
ferred by S. 423 , Cr- P. Code would be large enough to-, 
invoke its application. {Suhrawardy and Muktrjee, 

//.) I. G. Singleton z'. Emperor. 

41 C. L. J, 87 : 29 C. W. N. 260: 

A. I. B. 1925 Cal. 601. 
-S. Penal Code, Ss. 323 . and 32 $ — Alter¬ 
ation of conviction by appellate Court—Prejudice ttr 
accused is caused. 

The Petitioners along with one K were convicted by 
the Trial Court under S. 325 for having broken the 
knee cap of the complainant. The Appellate Court 
found that the injury to the knee cap was caused by 
the accused K alone and it came to the concluaon 
that the petitioners had been guilty of the offence- 
under S. 323 for some other injuries they had inflicted 
on the complainant. 

Held, that the alteration of the conviction of the 
petitioners from S. 325 to 5323 by the appellate court 
was unauthorised as they had not been given any 
opportunity of answering the charge of inflicting 
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injuries other than the injury to knee-cap. {C. C. 
Chose and Cuming, JJ.) PaTAI. GhOSE i>. EMPEROR. 

24 Cr. L. J. 312 : 72 I. C. 72 : A. I. R. 1924 Cal. £32. 

-S. 423— Re-trial—Perfunctory cross-examina¬ 
tion of prosecution witness is a good ground. 

Where cross-examination of prosecution witnesses 
was perfunctory owing to Counsel’s inaptitiule and 
facts were not ascertained before the sentence for an 
offence under S. 3 C 2 read with S. 34 was determined, 
Held, that re trial should be ordered. ( Mookerlee, 
Richardson, C. C. Chose, Cuming and Page, JJf) 
emperor ze BURENDKA KUMAR GhOSE. 

28 C. W. N. 170 : 38 C. L. J. 411 : 

A. I. R. 1924 Cal. 257 (F. B.). 

-S. 423 —dismissal for default—Criminal 

appeal cannot he dismissed for default. 

After an appeal ha»;l been presented, the records 
were called for and after the records had arrived the 
appeal was taken up for hearing. On that date no one 
appeared in support of the appeal on behalf of the 
appellant and no application for adjournment v\as filed. 
The Magistrate thereupon dismissed the appeal. Held, 
that it was incumbent upon the Magistrate to go 
through the record and to dispose of the appeal on the 
merits. (C. C. Chose and Cuming, J J f) BaNSJ 
MIRDHA v, BrOJESWak. 50 Cal. 972 i 

27 C. W. N. 947 : 39 C. L. J. 278 : 

A. I. R. 1924 Cal. 95. 
-S. 423— Altering comdction. 

On appeal, the Sessions Judge upheld the conviction 
and sentence and further passed an order setting aside 
the order of acquittal of the offence under S. 379 , 
Penal Code which had been passed by the trying 
Magistrate. Held, the Sessions Jud.'.e had no juris¬ 
diction to set aside the acquittal of the petitioner. It 
was not a case of altering the conviction within S. 423 , 
Penal (Jode. (^JVtwhould and Stthrawardy, //.) 

Prasanna Chandra v, Upendra Nath. 

37 C. L. J. 409 : 27 C. W. N. 555 : 75 I. C. 362 ; 

24 Cr. L. J. 938 : A. I. R. 1923 Cal. 658. 
- S. 423— Dismissal of appeal — Judgment. 

When an appeal is dismissed under S. 423 , Cr. P. 
Code, the Appellate Court is bound to write a judg¬ 
ment .stating the points for determination in the appeal 
and the reasons for the court’s decision. (^A/artineau, 

J.) i'HAKAR Singh z'-E mperor. 

26 Cr. L. J. 1380 (1) : 89 I C. 516 (1) : 

A. I. R. 1925 Lah 644 (1). 
-S. 423— Alteration of charge. 

The offence of entering into a conspiracy with the 
Latnbardars not to report a boy’s death is one of a 
different nature from the offence under S. 189 
and is constituted by an entirely different set of facts 
and if the accused are not called upon in the Trial 
Court to answer a charge of an offence under sections 
176 and IC 9 , Appellate Court is not justified in appeal 
in altering the convictions to convictions under those 
sections. Further an offence under Ss. 176 and 
109 , Indian Penal Code, requires sanction which is not 
necessary for a prosecution for an offence under 
S. 189 , (^Alartineait, J.') ArJaNMAL i>. EmpeROR. 

3 Lah. 440 : 23 Cr. L. J. 709 : 69 I. C. 437 : 

A. I. R, 1923 Lah. 260 

- S. 423 —Alteration of charge under Ss. 147 , 

323 into one under S . 160 ./j illegal. 

Alteration of charge under Ss. 147 and 323 , Penal 
Code, into one under S. 160 is not justifiable. {,Krish- 
ftan, /.) M. SreeraMALU, In re 47 M. 61 : 

18 L. W. 741 : (1923) M. W. N. 814 : 

25 Cr. L. J. 554 : 81 I. C. 42 r 
A. I. R. 1924 Mad. 373 (2) : 46 M. L. J. 120. 
-Ss. 423, 421, and 422 — Scope — Power to excuse 
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delay is not within the section. 

It is only when an appeal has been properly admit¬ 
ted under S. 421 that S. 423 becomes applicable and 
hence the power to excuse delay in filing an appeal 
cannot be regarded as incidental to the exercise of 
powers conferred on an Appellate Court by S. 423 . 
{Oldfeld and Ramesam, JJ.) NiTTOOR MOIDEEN 
HaJEE, In re. 16 L. W. 764 : 71 I. C. 217 : 

24 Cr. L. J. 89 : A. I. R. 1923 Mad. 95: 

43 M. L J. 561 

-S. 423 —Power of Appellate Court — Retrial 

when ordered. 

Where in a criminal appeal the charge to the jury 
is defective and the verdict not properly elicited or re¬ 
corded, retrial need not necessarily be ordered. There 
is no restriction on the powers of the Appellate Court 
to deal with a case of which it ha.s complete seisin in 
arty of the manners provided by S. 423 , Cr. P. Code. 
25 Cal. 711 , Foil. 21 Cal. 955 , Diss. from. Where 
there was no evidence on the record to warrant a con¬ 
viction for the offence charged an order for retrial is 
not justified. (^Ko'.ual, A. J. C.) RamPRASAD z'. 
Emperor. 26 Cr. L. J. 1090 : 88 l. c. 178 t 

A. I. R. 1926 Nag. 63. 
- Ss. 423 and 237 —Charge and conviction un¬ 
der S. 468 . I . P. C., by trial court — Change of eonviC’ 
tion under S. 471 in appeal is not proper. 

Where the accused was charged and convicted by 
the trial court under 468 , I. P. C. and the appellate 
court*convicted the accused nnder S. 471 , I. P. C., 
Held that the conviction was wrong as it was impos¬ 
sible to postulate that the accused was not prejudiced 
by having no notice that he \\as to be convicted of 
the offence under S. 47 J. {Findlay, O. J. C.) Akbar 
Hussain v. Emperor. 8 N. L. J. 87 : 

26 Cr. L. J. 1358 : 89 I. C. 398 : 

A. I. R, 1925 Nag. 294. 

-S. 423 — Appellant's counsel has no right to 

reply to opposite party's arguments—But generally he 
j should be permitted to do so, as a privilege. 

In a criminal appeal counsel for the appellant cannot 
claim as a matter of right, to reply to the arguments 
put forward by the opposite paity, but the court should 
not ordinarily refuse him the privilege of permission to 
do so. {Pullan, A. J. Cf) PraG v. EMPEROR. 

11 0. L. J. 693 : 82 I. C. 33 : 

25 Cr. L. J. 1169 : A. I. R. 1925 Oudh 65 
———S. ^^ 5 —Right of ac. issed to reply is a privi¬ 
lege to be never refused. 

There is no right of reply vouchsafed to an accused 
under S. 423 but permission to reply is a privilege 
which should never be refused by an appellate court. 
{PulIan, A. J. C.) BaHRA v. EMPEROR. 

25 Cr.L.J. 1173 : 82 I.C. 37 : A. I. R. 1925 Ocdh 50. 
- S. 423 —Enhancement of sentence. 

The petitioner was convicted under S. 429 , I. P. C., 
by the Deputy Magistrate and sentenced to rigorous 
imp.isonment for 2 months and to a fine of Rs. 50 or 
in default one month’s rigorous imprisonment On 
appeal the District Magistrate changed the sentence 
to one of one month’s rigorous imprisonment and a fine 
of Rs. 200 or in default to two months’ rigorous im¬ 
prisonment; Held that the latter sentence amounted 
to an enhancement of the sentence passed by the trial 
court for supposing the fine was not paid, the peti¬ 
tioner would have to undergo 3 months’ rigorous im¬ 
prisonment and be still liable to the fine. {Afluui 
and Bucktiill, JJ.) BhOLA SINGH v, EMPT ror. 

3 Pat. 638 : 5 P. L. T. 622 ; 82 T C. 50 (1) - 
25 Cr. L. J. 1186 (1) : A. I. R. 1 j24 Pat. 663. 

-S. 423 —Summary dismissal after admissiju 

is illegal. 
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CE. P. CODE (V OF 1898). S. 423. 


CR. P. CODE (V OF 1898), 8 . 424. 


After an appeal from conviction was admitted, the 
Appellate Court dismissed the appeal making a note in 
the order sheet that it had gone through the record. 
Held that, an appeal having once been admitted, it 
could not be disposed of summarily without consider¬ 
ing the whole evidence in the case and writing out a 
judgment. {Hulwant Sahay. /.) NewA LaL r,. 
Emperor. 4 Pat. L. T. 552 :J2 I C. 613 (1) : 

24 Cr. L. J. 433 (1) : A. I. R. 1923 Pat. 368. 
._S.423— Revision—Appeal disposed of 011 the 


where the Appellate Court alters the conviction into 
one of an offence which is graver than that charged 
and found in the Lower Court, provided that the 
accused is not prejudiced by such a course. {^JCtncatd, 
/ C. and Aston, A. J C.) FaIZULLaH v. 
Rmpituor Cr. D. J. 105V i 81 1. C.881: 

^ ■ A. I. R. 1925 Sind 105. 

—S. 423 (1) Retrial—Acquittal — Hizh 


merits—.Pleader not heard—Power to revise fudgment. 

The High Court has no power to set aside the judg¬ 
ment of the Court below merely upon the ground that 
the pleader or the Counsel on behalf of the petitioner 
was not heard in the Court below, {/mala Prasad 

and Coutts, J/.) OLAYET KhAN EMPEROR- 

1 P. 589 : 4 P. L. T. 98 : 71 I. C. 246 : 

24 Cr. L. J. 118 : A. I. R. 1922 Pat. 587. 

_S. Appeal from conviction under S. 37^ 

{rape )— Appellate Court framing a charge under 
S, 366 holding that S. 37^ had no application and 


Court should exercise caution. 

The jurisdiction of the High Court to order a 
retrial on revision against an acquittal must be 
exercised with caution and only m exceptional cases. 
(Afears, C. /.) NaND RAM v. KHAZAN. 

‘'^"^'^"■22 Cr. L. J. 337 : 61 I. C. 161 : 19 A. L, J. 689. 

S. 423 (1) (b) and 439 —Court of Session 


trying the case itself—Proceedings are beyond the scope 

^^The^trial Court had convicted the accused under 
S. 376 for rape. On appeal by the accused the Sessions 
Court held that the charge of rape had no application 
bv reason of the fact that the girl was over twelve and 
that the act could not be said to have been without 
her consent or against her will and therefore proceed¬ 
ed to frame a fresh charge under S. 366 against the 
appellant, of kidnapping a woman that she nught be 
forced or seduced to illicit intercourse. To this charge 
he called on the appellant to plead, and examined him 
upon it and allowed him to call one witness in defence. 
Held : that in so trying the case himself, the Sessions 
Judge exceeded the powers conferred on an Appellate 
Court by S. 423 . A charge under S. 366 is triable by 
a Court of Sessions only and under S. T 93 only on com¬ 
mitment ; therefore the Sessions Judge should, after 
setting aside the conviction, have ordered the accused 
to be committed for trial, when he would ^ have been 
tried before a Court of Sessions with the aid of assess¬ 
ors ( Young, /.) G. C. Sircar v. Emperor. 

3 Kang. 68 : 88 I. C. 287 : 4 Bur. L. J. 29 : 
26 Cr. L. J. 1119 ; A. I. R. 1925 Rang. 230. 
S. ^23—Appellate Court can't decide legality 


on an appeal quashing conviction and ordering commit¬ 
ment for trial-Power of High Court in revision to 
reverse or alter the order of commitment-Penal Code 
(XLV of i 866 ), S. 3 gs^Oacoity, charge of—Not 

made out— Magistrate's jurisdiction to discharge. 

The High Court has jurisdiction in revision to 
reverse or alter an order of commitment passed by a 
Sessions Judge under S. 423 , (/) (^) of the Code of 
Criminal Procedure. Held also that where the trial 
Magistrate does not think that a charge of dacoity is 
made out, he has jurisdiction discharge ihe^ccn^ 
persons of that offence. {Dalai, J. C.) Ral SaMUJH 

LAL n. LMPE O ^ ^ ^ ^ J 

82 I. C. 767 (2) : 11 0. L. J. 748 

A. I. R. 1925 Oudh 233. 
S. 423 (1) Award of costs is not 


ijicidental to disposal of revision petition 

The award of costs cannot be treated as incidental 
or consequential to the disposal of a revision petition 
within the meaning of S. 423 (O W lor does not 
necessarily follow from an order passed in revision. 
{Spencer, Offg. C. /•. Kumaraswanii Sastrt and 
Krishnan //.) P. VEERAPPA NaIDU t/. AVUDAY- 

Vmmal 48 Mad 262 : 86 I. C. 147 : 

26 Or. L. J. 707 : 21 L. W. 688 : 
A. I. R. 1925 Mad. 438 ; 48 M. L. J. 106 (F. B.). 

_ 1^2^—Appellate Court—Emdence not pro¬ 
perly considered—Disposal is not in accordance with 


law. 


of previous convictions .cop 

Where the appellant was convicted under o. lo or 
Burma H. O. R. Act for having disobeyed an order 
under S. 7 of the Act, Held, that in an appeal from 
conviction under S. i 8 , the Court can’t go iiUo the 
legality of the order under S. 7 . {Carr,/.) GN PE 

V. EMPEROR. 3 Bux. L. J. 27 : 82 I. C. 471: 

25 Cr. L. J. 1303 : A. I. R. 1924 Rang. 295. 

_S. 423—Relrial cannot be ordered when the 


Where an Appellate Court disposed of an appeal, in 
a case involving a large mass of evidence without 
proper consideration thereof, the judgment is not m 
accordance with law and ought to be sent back for 
r<-trial (Lindsay, /.) SUNSHRI v. EMPEROR. 

23 or. L. J. 378 : 67 I. C. 202 : 19 A. L. J. 921. 
Ss. 424. and 331—Appellate Court's judgment 


record is full. 

The appellate Court cannot remand a case tor 
retrial on the ground that inadmissible and irrelevant 
evidence has been admitted. Where the trial is 
regular and the record of the Lower Court is as full as 
the law requires it to be, and there is evidence on the 
record to enable the Court to decide the appeal on its 
merits, there are no grounds for ordering a retrial. If 
inadmissible and irrelevant evidence has been admit¬ 
ted the same should be separated. {Pratt, J.) MRS. 

May Bondville v. Emperor. 1 Bur. L. J. 32 : 

74 1.0.72:24 Cr. L. J. 744: 
A. I. R. 1923 Rang. 65 (1). 

8.423 —In absence of prejudice to accused — 

A . A . ^ 


must conform to the provisions of S. 367 * 

In view of the provisions of S. 424 an Appellate 

Court’s judgment must comply with the provisions of 

S. 367 , Cr. P. Code. {Sanderson, C. J. and Chotzner, 

J.) Gaharali z/. Emperor ^ « -o- 

^ 25 Cr. L. J. 901 : 81 I. C. 437 : 

A. I. B. 1925 Cal. 266 (1). 
Ss. 424 and 331—Appellate Court—Duty of. 


C5 




\ 


0 ^ 

be- 

be 

at 


Appellate Court can alter conviction into one of graver 
offence than that charged and found, 

A retrial on the altered charge is not necessary 


/ 


j. 


to deal with evidence —Law and ezddence not discussed 
—Judgments not in accordance with law. 

An Appellate Court is not required to write a long 
and elaborate judgment, but it is clearly its duty, not 
only to examine the evidence, but also to wnte a 
judgment affording a clear indication thdt the appeal 
has been properly tried and that the points 
the appellant have been duly considered and deaded. 

An Appellate Court, which writes a judgment which 
a High Court is unable to follow without reference to 
the judgment of the Trial Court, obviously fails in the 
discharge of the duty imposed upon it by the law. 
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•CR. P. COBE (V OF 1898), S. 424. 

{Shadi Lai- C.J.) DaLIP SlNGH t/. EmPEROR. 

2 Lah. 308 : 4 U. P. L. R. (Lah.) 9 : 

377 : 23 Cr. L. J. 9 ; 24 P. L. R. 1922. 

S. ^2^^Several accused—Appellate Court 
must separately consider case of each. 

Where in a Criminal appeal there are a number 
of appellants, it is the duty of the Court to bring to 
bear, with regard to the case of each of the accused, a 
judicial mind for the purpose of considering whether 
he was guilty or not having regard to the charges 
against him and the special evidence directed to him 
and his particular defence, if any. 2 L. W azS and 
7 L. W. 83 Foil. 20 C. W. N. I2 q 6, Ref. {Srinivasa 
Atyangar, /.) CHINNA MaNIKAM, Jure. 

48 M. L. J. 504 : 88 I. C. 177 : 26 Cr. L. J. 1089 : 

_ A. I. R. 1925 Mad. 712. 

-S. 424 —Lower Court convicting under otie 

section Appellate Court cannot set aside conviction 
under that section and convict under anotner section. 

The accused was convicted by the trial Court of an 
offence under S. 159 of the Mad. Local Boards 
Act (14 of 1920). The appellate Magistrate after 
having found that S. 159 (i) had no application went 
on to convict the accused, under S. 163 (i)of that 
Act. that the action of the Appellate Magis- 

•trate was illegal as no charge had been framed under 
S. 163 (i) and the accused had not been tried for that 
■offence or convicted by the first Court of any such 
offence. {Srinivasa Aiyangar, J.') T. KaDALNATHa 
PILLAI, In re. 21 L. W. 520 : 87 I. C. 924 : 

r, ^ • A. I. R. 1925 Mad. 706. 

S. 424 In the case of free fight accitsed must 
be proved to be aggressor. 

Where there were injuries on both sides and 
the evidence showed that there was a free fight bet¬ 
ween the parties. Held, the Sessions Judge was bound 
to examine the evidence carefully so as to show that 
he was fully convinced upon the consideration of the 
.pros and cons of the case and the criticisms advanced 
on behalf of the defence that the account given by the 
prosecution was true and that the accused were the 
■aggressors. {Jwala Prasad and Coutts, J /.) JIVVAN 

Raut V. Emperor. 4 p. l. x. 502 • 

HP. L. R. (Cr.) 55 : 721. C. 519 : 24 c’r. L. J. 407: 

A. I. R. 1924 Pat. 380. 

-Ss. 424, 367 and 250. 

When a District Magistrate hears ar. appeal under 

253 (3)1 Cr. P. Code, it is his duty to record a 
judgment in accordance with S. 367, Cr. P. Code. 
{Jwala Prasad.. J.) DeONARAIN MaHTO v. 
ChHANTOO KauT. 3 P L T 203 • 

66 I. C. 325 : 23 Cr. L. J 261 : A. I. R. 1922 Pat. I67'. 

7 424, and 367 —Appellate Court's Jicdgment 

is not a mere supplement to the trial Court's Judgment. 

The provisions of S. 42-!, read with S. 367 are 
imperative and should be complied with in such a 
manner as to indicate clearly that the evidence has 
been gone into and tested, extrinsically as well as 
intrinsically and that the appellate Court has arrived ' 
at an independent opinion for itself. Its judgment 
should not appear to be in the nature of a supplement 
■to the judgment of the trial Court, but should, without 
being a long and elaborate one, be adequate in itself 
to enable the High Court to dispose of a petition in 
revision without the necessity of going through the 
■trial record. {May Oung, J.) BHaG v. Emperor. 

1 Rang. 301 : 2 Bur, L. J. 101 : 75 I. C.296 : 

24 Cr. L. J. 920 : A. I. R. 1923 Rang. 188. 

-S. 428 —Report of Chemical Examiner—Hot 

tendered in trial Court-Ho order admitting additional 
^idence in appecU—Basis of conviction. 

In a trial for possession of cocaine, the articles 


CR. P. CODE (V OF 1898), S. 428. 

were sent for examination to the Chemical Exa¬ 
miner. but his report was not given in evidence in the 
trial Court. In appeal the Court.sent for the report 
but without recording an order under S. 428, Cr. P. 
Code, perused the report and convicted the accused. 
Held the procedure was wrong and the conviction 
based on it illegal. {Sulaiman, J.) Wali MuhaM- 
MAD z/. Emperor. 21 A. l. j. 869 • 

9 0. & A. L. R. 994 : L. R. 5 A. 9 (Cr.) 

A. I. R. 1924 All. 193. 
“Ss. 428 and 288— Additional evidence — Appel¬ 
late Court—Procedure - Power of. 

An appellate Court has got no authority to make 
use of S. 288 of the Code and under S. 428, it can 
send down the records to the Sessions Court to take 
action under S. 288 whenever the Appellate Court 
finds additional evidence necessary. {Lindsay / ) 

nagina V. Emperor. 19 a. l. j. 947 • 

. I.R. 3 A. 36‘(Cr.)*, 

-—S* ^26—Order of remand for taping addition¬ 
al evidence must include the setting aside of conviction 
by the lower Court. 

Where the appellant had been convicted and in 
appeal his contention that there had not been due 
compliance with S. 342. Cr. P. Code, was upheld, and 
where the order which was passed then was in these 
terms. “The learned lower Court will therefore now 
exam.ne all the accused persons afresh under S. 342, 
Code of Criminal Procedure and call upon them to 
adduce any defence evidence if they choose to give 
any, and after the examination and cross-examination 
of the defence witnesses, if any, he will resubmit the 
record to this Court with anv observations that 
he may choose to make on the additional evi¬ 
dence, if any. adduced before him, within a 
month from the receipt of the record by him. The 
^peal will then be heard by me on its merits. 
Held : that the judge should have set aside the 
convictions and sentences and remanded the case to 
the first Court for that Couit after compliance with 
the provisions of S. 342 of the Code of Criminal Pro- 
cedure and after giving the petitioners an opportunity 
of calling evidence, to deal with the case on its merits” 
as if it were before that Court for the first time. The 
Judge’s procedure was clearly erroneous, {w'almsley 
and MuAerfee, JJ.) MD. ABDUS Samad z/. EM¬ 
PEROR. 40 C. L. J. 319 : 26 Cr, X. J. 313 • 

84 I. C. 457 : A. I. E. 1925 Cal. 172. 

-:-S. 429~Arecessary—Meaning of—Scope of 

.section—Additional evidence or fresh trial. 

The w-ord “ necessary ” in S. 428 does‘not import 
that It should be impossible to pronounce judgment 
without the additional evidence. There is no restric¬ 
tion in the wording of the section either as to the 
nature of the evidence or that it is to be taken for the 
prosecution only to be invoked when formal proof for 
the prosecution is necessary. The power of the 
appellate court is not restricted in such cases to 
ordering a retrial. {Odgers and Wallace, JJ.') M. P 
NaRAYaNA MeNON, In re. 25 Cr. I. J. 401 1 

I- C. 481 : A. I. E. 1925 Mad. 106. 

I-S. 428— Appeal — Admission of additional 

evidence-—Proof of signature. 

The appellate Court can admit a document as 
additional evidence to cure a formal defect. {Ayling 
and Ramesam, J J.) In re CHOLaNCHERRI AYaM- 
MAD. 17 z. W. 615 : 32 M. L. T. 300 • 

(1923) M. W. N. 290 : 72 I. C. 516 - 
24 Cr, X. J. 403 ; A. I. R. 1923 Mad. 600 : 

„ , 44 M. X. J 667. 

— -S. 428 —Order allowing additional evidence 

will not be interfered with in revision except in case 



2X11 


quinquennial digest, 1921—192s 


23121 




CR. p. CODE (V OF ISOS'). S. 428. 

or i(T7o aff ecting merits of the ease. 

The Court of Revision will not always interfeie w 
anoralrofthe appellate Court,allown^ ev« 

^1,T Count ""t'be'satUfiedtlK^ Conrt 

HUSS.MN EMPEKOK. P«t 526 

88 I. c. 595 : 6 P. L T. 431 : A. I. B. 1925 Pat. 52b. 

■Additional evidence—Adonssion of 


CR. P. CODE (V OF 1S98), S. 435. 


omission or failure be sho^vn to have prejudiced the 
accused the matter assumes a different aspect and 
should be remedied but not otherwise {Mulhek and 
Bucknill, //.) SaIYID MOHIUDDIN t'. EMPEROR. 

4 Pat. 488 : 6 Pat. L. T. 154 : 1925 P. H. C. C. 112. 

86 I. C. 459 : 3 Pat. L R. (Cr.) 110 ; 

26 Cr. L. J. 811 : A. I. R. 1925 Pat. 414. 

S. 129— Scope —(Per Bnckland, J.) A third 


. —S. 428 


r,y Appellate Court -Circumstances liistifytug 

The s-ope of S. 428 is prima facie not limited by any 
CO., .iteration save that the Appellate Court s^r'd be 
of opinion that atklitional evidence .s 
and should record its reasons. 1 he f 

section is just as much the prevention of the escape of 
a cuilty person through some carelessness or ignorant 
nricedure of the Court. Sub Inspector or the magis¬ 
trate as the vindication of the innocence of a person 
wrongfully accused, where the same carelessness or 
ignorance has omitted to bring on the record circum¬ 
stances essential to the elucidation of truth. It is 
impossible on the plain words of the enactment to 
differentiate between these two cases. It would 
lint be a sound exercise of discretion to do 

so in the circumstances of India, where justice 
when it fails does so by erroneous acquittal 
at least as much as by erroneous conviction. 
In India the onus is placed on the Court not merely 
U) listen to the evidence, but to inquire to the utmost 
into the truth of the matter, and so to secure justice. 
Accordingly if any restriction is to be placed upon the 

nowef conferred on the Appellate Court by b. 42 ^, it 

certainly cannot be that negligence or inadvertence on 
the part of the prosecution is to be allowed to effect 
a miscarriage of justice : on the contrary the enact¬ 
ment is, like the other provisions referred to, directed 
to the attainment of justice even at a late stage in the 
proceedings, by the introduction of further materials 
which the Court judges to be essential to a just deci¬ 
sion of the case. (A/aepherson, /.) AKHTAK HUSSAIN 
Emperor. 3 Pat. L. R. Cr. 101 : 88 I. C- 595 . 
‘ • 6 P. L. T. 431 : A. I. R. 1925 Pat. 526. 


/udge to luhom reference is made cannot make a refer- 

■ 1 ence to a Full Bench. 

I Suhtciwdf^dyy cannot be said that it is 

not absolutely necessary for the Magistrate to give 
some reasons for his decision in a case under Ch. XII 
Xsuhrawardy, Cuming and Buckland, J J.) ISHAN 
CHANDRA SaMANTA V. HRIDOY KRISHNA BOSE. 

41 C L J 357 : 29 C. W. N. 475 : 26 Cr. L. J. 916 : 
’ 86 I. C. 979 : A. I. R.1925 Cal. 1040. 

S. 434 — Reference to Full Bench—Point 


on 


which opinion is sought should be formulated. 

The question referred to the Full Bench waswhe- 
thei 44 M. 913 was correctly decided, //^/</, this is- 
not a desirable form of reference to a Full Bench be¬ 
cause the facts of one case are seldom precisely the 
same as those of another and it is much better that- 
the point on which the opinion of the hull bench is 
desired should be formulated. (^Schwabe, C. J. Phil- 
UPk Devadoss, Venkatasuhha Rao and Wallace^ //.> 
GOPAL NaIDU r/. EMPEROR. ' 

17 I vw * 

32 M. L. T. (H. C.) 352 : (1923) M. W. N. 426 : 

73 I. C. 343 : 24 Cr. L. J. 599 ; 

A. I. R. 1923 Mad. 523 (2) : 44 M. L. J. 655 (F. B.). 
-- S. 435— Changes. 

(1) The Co’-rtmay when calEngfor record direct 
the suspension of sentence or release of the accus¬ 
ed. 

(2) All Magistrates are deemed to be inferior tO' 
Sessions Judge. 

(3) Sub-section (3> has been omitted. 

S. 435- Sessiems Judge can make reference to 


•Ss. 428 and 342—.S’. 342 does not apply to 


^ .38 (,)_Per Bucknill, Fresh opportunity to ac¬ 
cused to make statement may be essential in some cases. 

In S 42 S of the Code there is no provision that the 
accused should be examined after the prosecution 
evidence is taken and as the examination of witnesses 
after remand may be made even in the absence of the 
accused the provisions of S, 342 do not apply to it. 

Per Bucknill, J. -The Code itself does not contem¬ 
plate or proviiie for the examination of the accused 
After fresh evidence is taken for the prosecution on 
remand. However, no hard and fast rule can be laid 
down with regard to when the provisions of S. 342 are 
and are not properly complied with ; in conceivable 

cases where fresh evidence on a remand has been 
taken the applicant ought to be given an opportunity 
of making a statement, i.e., in effect of being examin¬ 
ed by the Magistrate : but provided the accused has in 
fact had a reasonable and substantial opportunity of 
exercising the privilege accorded to him by the provi¬ 
sions of S. 342 , that is of either orally or in wriling 

saying what he wishes to say in explanation of what 

has been alleged against him, a technical failure or 
omission in the procedure ought not to be regarded 
as rendering a trial, wholly nugatorj*. Should such 


High Court against order of District ^Magistrate. 

Under the explanation to S. 435 , the District Magis¬ 
trate is inferior to the Sessions judge. The latter has- 
jurisdiction to call for the record of a case decided by 
the former and make a reference to the High Court. 
(Sulaiman, J.) DaRBARI LaL EMPEROR. 

89 I. C. 146 ; 23 A. L. J. 894 : L. R. 6 A. 135 (Cr.) : 

26 Cr. L J. 1282 ; A. I. R. 1925 All. 691. 

Ss. 435 and 439— Proseentum for cheatings 


Lenoer Court finding fraud but acquitting accused on 
ground that fraud was inchoate—Revision xvas 

alUnved. 

Where in a prosecution for cheating the lower 
Court found that the accused had acted fraudulently 
but held that the fraud was inchoate and inconse¬ 
quential, and acquitted the accused. 

lidd ; that on the finding of fraud, a conviction 
ought to have followed and that the case should be 
remitted. {Mukeriee, /.) RamESHWAR t. GOBIND 
PRASAlx 23 A. L. J. 433 : 87 I C.426: 

26 Cr. I. J. 970 : I.R. 6 A. Cr, 198 : 

A. I. R. 1925 All. 473. 

S, Charge framed where none necessary- 


V' 


0 -. 

1.1 




b. 


die 
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Interfcnfue is Proper^^Cr. P. Code S* 

If a charge is framed where none should have been 
framed the proceeding of the Magistrate becomes 
irregular and the High Court has power to interfere, 
under S. 435 as well as under S. 561-A to prevent abuse 
of the process of any Court or as necessary to secure 
the ends of justice. {^Mukerlee, Jf) GOKUL PR.ASAD 
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>CE. P. CODE (V OF 1898), S. 435. 

V. DEBI PRASAD. 23 A. L. J. 21 ^ 

L. R. 6 A. 60 (Cr.) : 86 1. C. 284 : 

26 Cr. L, J. 748 : A.I.R. 1925 All. 311 (2). 

-S. 43 3 -Jurisdiction—Order under S, iio, 

>Cr. P. Code—Sessions Judge can call for record. 

Section 433 does enable a Sessions Judge to call for 
the record of proceedings under S. iio, C’r. P. Code, 
taken before an inferior Criminal Court within his juris¬ 
diction and the other provisions of the Code enable 
him to refer the matter to the High Court. {JValsky 
y.) ASHIQ ALI V. Emperor. 21 A. L. J. 513 : 

24 Cr. L. J. 593 : 

L. R. 4 A. 126 (Cr.) : 73 I. C. 337 : 

A. I. E. 1923 All. 596. 

— -S. 435— Order tutder 3 '« 42 i, Cr.P. Code High 

Court—No power to* review—Remedy of accused. 

If the High Court once dismisses a criminal appeal 
it can review it though new materials are afforded 
which question the validity of the conviction. The 
correct procedure is to refer to the Local Govt. 

istiiart, J.) Kale V. Emperor. 

L.R. 3 A. 185 (Cr.) ; 45 A. 143 : 74 I. C. 270 : 

24 Cr. L. J. 766 : A I. R. 1923 All. 473 (2). 
— ■ —S. 435— Inferior Court — District Magistrate 

■acting under Police Act is not a Court. 

Where the District Magistrate had authority to 
grant, the sanction to prosecute in virtue of Police Act 
No. V of 1861 , S. ( 4 ), and he was not acting as the 
^presiding officer of the Court of a District Magistrate 
constituted under the Code of Criminal Procedure (Act 
No. V of 189 S), the Sessions Judge has no jurisdiction 
■•to interfere, with his order, and the Oider of the 
District Magistrate, not being that of a Court of jus¬ 
tice is not in itself subject to the revisional jurisdic¬ 
tion of the High Court. {Mears, C. J. and Piggott-, 
J.) Chhotay Lal V. Chhedi Lal. 

45 All. 135 : L. R. 3 A. 176 Cr. : 73 I. C. 341 : 

24 Cr.L.J. 597 : A. I. R. 1923 All. 149. 

■■ ——S. 435— Jurisdiction — Knowledge may be 

through any source. 

It would be open to High Court on information 
■contained in a newspaper, a placard on a vvall, or an 
-anonymous post-card, to take action, if it considered 
that sufficient grounds.were established to justify send- 
*ing for record under S. 435 . (^Stuarty J.) NaRAIN 
TRaSad V. Emperor. 45 All. 128 : 20 A. L. J. 909: 

24 Cr. L. J. 115 : L. R. 3 A, 178 (Cr.) ; 

71 I.C. 243 : A. I. R. 1923 All. 85. 
-“S. 435— IVithdrawal of cases suspends iuris- 
diction. 

When an order is made by the District Magistrate 
under S. 435 calling for the record and proceedings 
pending before a Magistrate with a view to withdraw¬ 
ing the case and transferring it to another Magistrate 
the jurisdiction of the former Magistrate is suspended, 
and he is not therefore entitled to record a composi¬ 
tion of the offence and acquit the accused under 
S. 345 though the case may not have been actually 
transferred to the other Magistrate. (Marten and 
Pratt, //,) MARUTI VlTHU, In re. 49 Bom 533 r 
87 I. C. 596 : 27 B. L. R. 350 : 26 Cr. L. J. 996: 

A. I. R. 1925 Bom. 247 (1). 
~S. 435— Revision — Interference — Order of 
acquittal. 

Where there has been a regular trial by a Sessions 
Judge and an acquittal, it is only in the most excep¬ 
tional circumstances that the High Court will interfere 
at the instance of the complainant when the Govern¬ 
ment have not chosen to appeal against the order. 9 
Bom. L. R. 156 Ref. (Madeod, C. J. attd Crump, J.) 
joiTA Bechar V . Parshottam Sankalchand. 

25 Bom. L. R- 488 : 73 I. C. 974 :24 Cr. L. J. 734 : 
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A. I. R. 1923 Bom. 455. 
--S. 435— Jurisdiction — Time for interference. 

S. 435 ( 3 )* Lr. P. Code expressly excludes the exer¬ 
cise of revisional powers in cases under S. 144 , Cr. P. 
Code. The High Court has nierely to satisfy that the 
facts found fall within the section so as to give jcris 
diction to the Magistrate. (o//«// and Hayward, 
JJf) COWASJEE JEHANGIR READYMONEY, In re. 

62 I. C. 409 : 22 Ci. L. J. 521 : 22 Bom. L. R. 157. 

(Sub-section (3) has now been omitted——Ed.) 
-Ss. 435 and 439— Revision — Order of demoli¬ 
tion passed by a Municipal Magistrate, whether revis- 
abie by High Court. 

A Municipal Magistrate appointed to deal with 
offences against the Calcutta Municipal Act is a Court 
of inferior criminal juri.'rdiction within the meaning of 
S. 6 of the Code of Criminal Procedure, and his 
orders are subject to revision by the High Court under 
Ss. 435 439* Code. i^Sanderson, C. J. and 

Pantofi, J.) RAM GOPAL v. CORPORATION OF 
Calcutta. 29 C. W.N. 898 : 90 I. C. 317 : 

26 Cr. L. J. 1533 : 52 Cal. 962 : 

A. I. R. 1925 Cal. 1251. 
-Ss. 435 and 439— Revision — High Court In¬ 
terference-Charge of cheating. 

Where there was absolutely no dishonesty in a 
commercial transaction and where the facts disclosed 
did not constitute an offence under S. 420 , I.P.C. the 
High Court would interfere in revision and quash the 
proceedings so as to prevent an abuse of the process 
of Court. (VVahnsley aiui .Mukerfee, JJ.) HaREN- 
DRANATH DaS JOTISH CHANDRA DUTT. 

40 C. L J. 283 : 85 I. C. 641 : 26 Cr. L. J. 545 : 

A I. R. 1925 Cal. 100. 

,—S. 435— Secretary to Real Government exer¬ 
cising poioers conferred by Goondas Act {^Bengal Act 
I of 1923 ) is not a Criminal Court 

The Act has not created any Court but has only 
provided a certain procedure for dealing with Goon¬ 
das. The Secretary to the Local Government exercis¬ 
ing the po'A ere conferred on him by the Goondas Act 
is not therefore a Criminal Court within the meaning 
of S. 435 . (Greaves and Panton, JJ.) BHIMRAJ 
BaNIA V. EMPEROR. 51 Cal. 460 : 26 Cr. L. J. 20 : 

83 I. C. 600 : A. I. R. 1924 Cal. 698. 

■■—S. 435— Revision — Security for good behavi¬ 
our and keeping peace—Order based on insufpcient 
material—I nterference. 

The High Court seldom interferes in the prelimi¬ 
nary stage with the discretion of a Magistrate taking 
action under the preventive sections of the Cr. P. 
Code, but when the materials on which the orders are 
passed are clearly not sufficient to support the orders 
the High Court will interfere. (Newhould and C. C. 
Chose, JJ.^ NAFAR CHANDRA PaL CHOWDHURY 

v. Emperor. 38 C. L. J. 198 : 28 C. W. N. 23 : 
76 I. C. 429 : 25 Cr. L. J. 189 : A. I. R. 1924 Cal. 114. 
-Ss. 435, 438 and 439— Revision — Practice. 

The High Court will not entertain an application 
for revision under S. 439 of the Code against an order 
of the Sub-Divisional Magistrate unless the applicant 
first moves the Sessions Judge under S. 435 to make a 
reference to the High Court under S. 438 . {^ChattCriee, 
and Huda, J J.) RaSH BEHARI v. PHANI BHUSAN. 

63 I. C. 410 (1) : 22 Cr. L. J. 650 :48 Cal. 534. 
-S. 435— Order under S. 88 — If revisable. 

An order under S. 88 , Cr. P. Code, is a proceeding 
within the meaning of S. 435 , Cr.P. Code, and is revis¬ 
able. (Shadi Lal, C. /.) SANTA SlNGH v. 
Emperor. 76 I. C. I 8 : 25 Cr. L. J. 82 : 

A.I.R. 1924 Lah. 617. 
—S. 435— Section not applicable, merely to find- 
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sfntcfrre or order hit to proceedings generally. 

The section does not deal merely with “ finding, 
sentence or order, ” but with proceedings generally 
and the power of the High Court extends to calling 
for and examining the record of any proceeding for 
the purpose of satis^ing itself as to the regularity of 
such proceeding \V enkatasubha Hao, J.) RAM A* 
NATHAN CHETTIAR v. SUBRAMANIA AIYAR. 

47 Mad. 722 : 20 L. W. 234 : 35 M. L. T. 77 
(1924) M.W.N. 556 : 81 I. C. 785 : 25 Cr. L. J. 1009 

A. I. R. 1925 Mad. 39 : 47 M. L. J. 373. 

-Ss. 435 and ^39—/n'erior Court—Conviction 

by Sessions Court at Bangalore—Paiuer of revision— 
European British Subject. 

Where no question of Kuropean British subject is 
involved, the Madras High Court cannot interfere in 
revision over a sentence by the Sessions Judge of 
Bangalore, the proper tribunal being the Residerit's 
Court. The law is the same where an European British 
subject waives his right to be tried as such in the 
Sessions Court of Bangalore. (^A'risknan, Jf) JERE¬ 
MIAH V. Johnson. 18 L. W. 895 : 33 M. L. T. 194 ; 

(1924) M. W. N. 60 ; 76 I. C. 695 : 25 Cr. L. J. 231 : 

A. I. R. 1924 Mad. 373 : 45 M. L. J. 800. 

■ ■ S. 435 —Order of discharge—Compensation 
awarded — Revision — Forum. 

Where compensation is ordered in discharging the 
accused under S. 250 , Cr.P. Code, revision for further 
inquiry will lie first to the District Magistrate or Ses¬ 
sions Judge before approaching the High Court. 
{ATrishnan, /.) GOROBONDHU BEHARA v. VENKA- 
TESAM PaNTULU. 18 L. W. 651 : 

(1923) M. W. N. 837 ; 76 I.C. 1030 (1): ' 
25 Cr. L. J. 310 (1) : A. I. R. 1924 Mad. 228. 

■ — Ss. 435 and — Revision of appellate order 
under S. 144 (s) is entertainable after two months. 

If the High Court is of opinion that the appellate 
order under S. 144 (s) wrong, although it may ha ve 
expired, it would not be deterred from expressing its 
views about it, in case it is sought to use it in the liti¬ 
gation which may be pending, in view of the fact that, 
for the time being, it purports to settle the claims of 
the parties. {Odgers. /.) MUTHU KUMARASWAMI 

Nadar 7'. Mahomed rowther. 

15 L. W. 423 : (1922) M. W. N. 177 ; 

30 M. L. T. 148 : 67 I. C. 500 : 

23 Cr.L.J. 404 : A.I.R. 1922 Mad. 76 ;42 M.L.J. 352. 

-Ss. 435 and 439— Discharge of accused by 

Magistrate—Order for further enquiry by Sessions 
Judge—Revision by High Court. 

The trying Magistrate after recording the evidence 
of a number of prosecution witnesses was of opinion 
that no case had been made out against the accused 
under S. 408 , I. P. C. and discharged the accused. 
The Sessions Judge on going through the Evidence 
was of opinion that the Magistrate had not given pro¬ 
per reasons for discharging the accused and ordered 
a further enquirj'. Held, that the order of the Ses¬ 
sions Judge was not illegal or improper and the High 
Court would not interfere in revision. (^Kendall. A. 

J. C.) Karhley V. Pandit Jagannath Prasad. 

10 0 . & A. L. R. 576 : H 0. L. J. 611 : 

1 O.W.N. 802 : 87 I. C. Ill : 26 Cr. L. J. 969 : 

A. I.. R. 1926 Oudh 180. 
-S. 435 —Order dismissing complaint for de¬ 
fault amounts to acquittal and is not liable to be set 
aside under S. 43S— Cr. P. Code. S. 247 . 

An order dismissing the complaint for default in pro¬ 
secution must be taken to have been passed under 
S. 247 of the Cr. P. Code. Though the section is not 
mentioned in the order, such an order is tantamount to 
an order of acquittal and cannot be set aside by the 
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Dist. Magistrate under S. 435 . (Wazir Hasan A. J. 

C.) BINDRA V. Mt. Bhagawant. 

26 Cr. 1 J. 369 t 77 I. C. 295 : A. I. E. 1925 Oudh 44. 

-S. 436 — Powers of District Magistrate. 

Under S. 435 , Cr. P. Code a District Magistrate after 
looking into the records of a case can reject the appli¬ 
cation altogether or take action under S. 438 . In the 
latter case his power is limited to report for orders to 
the High Court the result of the examination of pro¬ 
ceedings under S. 435 . {IVazir Hasan. A. J. C.') HiR 
LaL V. EMPEROR. 11 0. L. J. 59: 

77 I. C. 728 : A. I. R. 1924 Oudh 331, 

—--S. 435— Inferior Court — District Magistrate- 

—If inferior to Sessions Jiidge. 

As a Court of revision, the District Magistrate is 
not inferior to the Sessions Judge. ' Where he passes 
an order as a Court of original jurisdiction, he is sub¬ 
ordinate to the Sessions Judge who can exercise revi- 
sional power. (^Dalal. A. J. C.') EMPEROR v. BaL* 

want Singh. I. c. 504 r 

24 Cr. L. J. 616 : 9 0. & A. L. R. 344 (0) : 

&. I. R. 1924 Oudh 241. 

[But see explanation to section newly added ] 

-Ss. 436 and 439— Order under S. 476 , 

P. Code. 

No appeal lies from an order of Civil Court under 
S. 476 , Cr. P. Code, nor is it open to revision. 
{Daniels. J. C.) EJAZ ALI KHAN v. EMPEROR. 

24 0. C. 367 : 68 I. C. 68 : 23 Cr. I. J. 228 : 

A. I. R. 1922 Oudh 220. 

-Ss. 435 and 439— Revision against acquittal 

—Interference by High Court when justified. 

The High Court has power to revise orders of 
acquittal but it is only in rare and most exceptional 
cases that acquittals are set aside in revision on the 
application of private persons. It is not open to a 
person to use the Criminal Courts to recover property 
which he cannot obtain by a civil suit. {Baguley. 

/.) KHEMl CHAND r/. LAT.U. 

3 Bur. L. J. 323 . 85 I. C. 255 : 26 Cr. L. J. 511 : 

A. I. R. 1925 Rang. 193. 

-S. 435 — High Court — Revisional jurisdiction- 

—Upper Burma Ruby Regulation XII of 1887 — Con¬ 
viction — Imprisonment—Confiscation of property. 

Orders pas.sed under the Upper Burma Ruby Regu- 
lation convicting a person and sentencing him to im¬ 
prisonment and also confiscating precious stones are 
open to revision by the High Court. {Duckworth. /.) 
MaUNG PO LON V. Emperor. 3 Bur. L. J. 168: 

2 Rang. 321 : A. I. R. 1925 Rang. 12. 

-S. 436— Exceptions. 

The only Acts which are excepted from the revi¬ 
sional jurisdiction of the High Court are the Press Act,, 
the Extradition Act and the Reformatory Schools Act 
and this only in regard to certain orders passed by 
Lower Courts, {Duckworth, y.) MAUNG PO LON 

V. Emperor. 2 Bang. 821: 

3 Bur. L. J. 168 : 26 Cr. L. J. 289 : 
84 I. C. 483 : A. I. R. 1925 Rang. 12. 
—--Ss. 436 (3) and 145— Jurisdiction — Section 

does not apply to proceedings under 5- M.S* 

Proceedings under S. 145 were instituted but there 
was no finding that there was any likelihood of a. 
breach of the peace. However, the notice showed’ 
that the Magistrate was satisfied that there was a 
serious dispute between the parties and from the judg¬ 
ment it appeared that there was a quarrel between the 
parties with reference to the possession of several plots 
of land. Held, it was a proceeding under S. 145 and 
therefore the High Court could not interfere in revi¬ 
sion {Ryves. J.) Babu SiNGH v. AnGNU KkwaT.. 

L. B. 3 A. 65 (Cr.) : 66 I. C. 627 (1) t 
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23 Cr. L. J. 303 : A, I. E. 1922 All, 31 (1). 

[No longer Law.] 

-^Ss. 435 (3) and 145—A'c'z •ision — Goverttment 

of fndia Act, S. 107 , 

The High Court under S. 107 of the Government of 
India Act can set aside proceedings instituted without 
jurisdiction by a subordinate Court under S. 145 not¬ 
withstanding S. 435 ( 3 ) and can make consequential 
or incidental order under the same section. Thus it 
can give direction for disposal of property attached 
and dealt with by the suboidinate Courts. i^McokerUe, 
A. C. y., Fletcher., N. R. Chatteriee, Richardson and 

Chose, /y.) ALi Mahomed Mandolz/. Piggott. 

48 Cal. 522 : 60 I. C. 325 : 

22 Cr. L. J. 213 : 32 C. L. J. 270 (S. B.). 

—^ -S. 435 (3)— Older under S. 145 , Cr. R. Cede 

—Failure to give notice in proceedings under S. 145 , 
Cf". P- Code — Effect, 

The irregularity or illegality committed by a Magis¬ 
trate in failing to give notice of the date of hearing 
will not justify the High Court in interfering in revision. 
Proceedings under Ch. XII of the Cr. P. Code are 
excluded from the scope of S. 435 ( 3 ). {Alartineau, 

/.) Jhanda Ram v. Topan Ram. 

4 U. P L. R. (lah.) 82 : 23 Cr. L. J.424 : 

67 I. C. 584 : A. I. R. 1922 Lah, 454. 
-S. 435 (3)— Revision—Revenue Court — Deci¬ 
sion as to question of possession. 

Pending an attachment by a Magistrate in proceed¬ 
ings under S. 146 , Cr. P. Code, mutation proceedings 
w ere taken in the Revenue Court. The Revenue Court 
found on summary enquiry that the applicant was en¬ 
titled to the non-talukdari property and the respondent 
to the talukdari properly and the District Magistrate 
thereupon removed the Receiver and gave the talukdari 
property to the respondent. Held, in revision to the 
High Court, that Ss. 40 and 146 of ihe U. P. Land 
Revenue Act gave jurisdiction to the Revenue Court 
to decide who was in possession and that the High 
Court could interfere with the order in revision. 
{Ashworth, J. C.) SURENDRA BiKRAM SlNGH z/. 
Emperor. 25 0 . C. 242 : 24 Cr. L. J. 637 : 

73 I. C. 153 : A. I. R. 1922 Oudh 300. 

Present S. 4.36 is the old S. 436 with some 
changes, namely, that the power can be exercised 
only after giving the person concerned an opportu- 
nity of show.ng cause. 

[Ss. 436 and 437 have been renembered 437 and 
436 by Act XVIII of 1923.] 

•— -S. 436 (Proviso) and S. 203— Complaint 

dismissed under S. 203 — P/c7'iso to S. 436 does not 
apply. 

The proviso to S. 436 cannot apply to a dismissal of 
a complaint under S. 203 ; it only applies to the case 
wher* an accused person has been discharged. Hence, 
when a complaint is dismissed under S. 203 , it is neces¬ 
sary to issue notice to the accused person before 
ordering further inquiry. {Sulaiman, J,) GaJRaJ 
Singh v. Emperor. 47 All. 722 : 

23 A. L. J. 451 : 88 I. C. 600 ; L. R. 6 A. 119 (Cr.) : 

26 Cr. L. J. 1176 : A. I. R. 1928 All. 537. 

--S. 436— Revising authority differistg from 

trial Court in conclusion on evidence—Further 
inquiry cannot be ordered. 

"Where on the evidence a revising authority comes 
to a different conclusion from the Couit that hears 
the evidence, a further enquiry under S. 436 (new) 
should not be ordered. {Alukerji, J.') ZaBAR Singh 
V. Ram Sarup. L. R. 6 A. (Cr.) 47 : 

85 I. C. 728 : 26 Cr. L. J. 582 : 

A. I. R. 1925 All. 477. 

S. 436 [Old S« 437]— Further enquiry — Com¬ 


petent on the same facts, ^ 

Further enquiry can be ordered by the Sessions Judge 
on the same facts as have been considered by the Trial 
Court. 9 All. 52 , Ref. Where a Magistrate was very 
much influenced by the fact that a civil suit was pend¬ 
ing and he regarded the complaint as a sort of fore¬ 
stalling the civil suit, Held, that the Sessions 
Judge’s order directing further enquiry was a good 
order. {Mukeriee, /.) DaVA NaND v. EmPEROR. 

23 A. L. J. 20 : 

L. R. 6 A. Cr. 55 : 86 I. C. 224 : 26 Cr. L. J. 736 : 

A I. R. 1926 All. 298 (2). 
Ss. 436 [Old S. 437] and 438— P*’oceedings 
under S. 107 —Enquiry and order by Sub‘divisional 
Magistrate —Order for further enquiry by District 
Magistrate. 

The District Magistrate set aside the order of a Sub- 
divisional Magistrate on an enquiry under S. IC 7 , Cr. 
P. Code, and directed a further enquiry to be made. 
Held that though the District Magistrate had power 
to set aside an order, he had no pow’er to send the 
matter back for further enquiry. {A/ears, C. /.') 

Roshan Singh v. Emperor 46 A. 236 : 

22 A. L. J. 129 : L. R. 5 A. 64 (Cr.) : 
77 I. C. 819 (1) : 26 Cr. L. J. 467 (1) : 

A. I R. 1924 All. 592. 

-Ss. 436 [Old S. 437 ] and 133— Proceedings 

under S. 133 —Sessims Judge cannot oi der further 
enquiry. 

Proceedings under S. 133 and Chap. X are not 
covered by S. 436 and the Sessions Judge has no power 
to order further enquiry in such proceedings. The 
only action which he can take, if one is found neces¬ 
sary, would be under S. 438 to make a report to the 
High Court. {Dalai, J. C ) PRITHIPAL v. EmPEROR. 

2 0. W. N. 649 : 88 I. C. 996 : 26 Cr. L. J. 1261 : 

A. I. R. 1925 Oudh 736. 
——— Ss. 436 and 423 —Revision from appellate 
ordeT — Re-trial of appeal only can be ordered. 

Where the defect discovered by the High Court is 
in the order in appeal, it has jurisdiction to interfere 
with \he order in appeal and order are-tiialof the 
appeal only and not of the entire case. {Dalai, A. 

C.) bechcha Singh v. bechcha Kurmi. 

2 0 . "W. N. 50 : 12 0. L. J. 63 : 

A. I. B. 1926 Ovdh 321. 

-S, 436— Acquittal—Offence not serious—No 

injustice—No revision lies. 

The jurisdiction of the High Court to revise an 
order of acquittal and direct a re trial should be exer¬ 
cised only in exceptional cases and with caution. It 
should only be done in cases where the alleged offence 
is of a serious character and the Judge comes to the 
opinion that there has been a miscarriage of justice, 
where for instance the lower Court has misquoted the 
evidence, or where having the evidence before it» 
which prima facie is reasonable and credible, the 
Judge of.the Court gives no ground for rejecting it and 
dees not satisfactorily review it. The finding of the 
first appellate Court was not accepted as a finding of 
fact when the finding was arrived at in a very summary 
fashion without reference to all the relevant law on 
the subject. {Dalai, J. C.) BecHCHA SinGH v, 
Bechcha Kurmi. 12 0. L. J, 63 : 2 0. W. N. 50 : 

A. I E. 1925 Oudh. 321. 

■ S. 436 —Notwithstanding full enquiry if 

Sessions Judge, holding that ihe discharge was 
perverse or wrotig, orders further enquiry, the 
order should not be revised — Cr. P, Cede, S. 439- 

A Revising Court has power to order further enquiry 
even when the Subordinate Magistrate has recorded 
all the evidence of the prosecution. Where the Ses- 
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»ns Judge after going carefuily through into the evi- 
.nee came to the conclusion that the finding of the 
Magistrate was either perverse or in all probability 
wrong or nianife>ily at variance with the evidence 
which he has recorded and where this was his con 
sideied opinion, the High Court refused to hold that 
his or<!er directing a further enquiry was illegal, impro¬ 
per or incorrect. t Hiiall■, A. J. C.') KaR‘^LE\ v. 
JAGANNA TH PRASaD. 110. L. J. 611; 

87 I. C. Ill : 26 Cr. L. J. 959 . A. I. R. 1925 Ondh 180. 
_- S. 436 (New Code)—//' applies lo proceedings 

under Ch. C///. ... 

The present S. 436 , Cr. P. Code, does not include 

persons against whom action was taken under Chapter 
VUI. {May Oung, /.) MaUNG THAN v, EmPKROR. 

2 R. 30; 81 I. C. 970 : 21 Cr. L. J. 1146 
2 Bvr. L. J. 285 : A. I. R. 1924 Rang. 207. 

--S. 436 (Old S. ^^’1) — Grpunis for interference 

— Taking different view of evide>ue is no ground. 

The mere fact that the District Magistrate does not 
agree with the decision of the trying Court is not 
sufficient ground for ordering a further enquiry which 
is what Is directed by ‘S. 437 * A.1.1<- 1022 All. 42 .) Ref. 
(.Ryves, J.) UMRAO KhaN v. EmPEROR. 

21 A. L J. 194: 71 I. C. 6 OO: 24 Cr. L J. 184 
L R. 4 A. 9a (Cr.) : A. I. R. 1923 All. 484 (2). 

-S. 436 (Old S. f^’y\')—PfotiCL--Order for further 

enquiry without notice on the accused ts illegal. 

An order directing further enquiry passed by the 
Sessions Judge under S. 437 against the accused with¬ 
out notice having been .served on him cannot stand. 
{Stuart. J.) SaGARMaLt' EMPEKOR. 

20 A. L. J. 91: 65 I. C. 422 ; 23 Cr. L. J. 70 : 

A. I.R. 1923 All. 122 (1). 

-S. 436 (Old S. 437) - District Magistrate dis¬ 
agreeing xvith the Magistrate making enquiry No 
case against accused—Further enquiry Whether can 
he directed, 

A District Magistrate cannot order a further enquiry 
under S. 437 , Cr. P. Code, merely because he does not 
agree with the Subordinate Magistrate who after in- 
cjuiry found out that no case is made against the 
accused, especially when it is not suggested that fur¬ 
ther evidence is either available or is to be taken 
{Ryves. /.) UdaIHRAJ SINGH v. EmPEROR. 

44 A. 691: L. R. 3 A. 114 (Cr.): 71 I. C. 528 : 
24 Cr. L. J. 176; A. I. R. 1922 AH. 429. 

-Ss. 436 (Old S. 437) and 110 — Grounds 

for interference^District Magistrate taking different 
View of evidence is not a ground. 

Merely because the District Magistrate takes a view 
of the evidence on record in any proceedings different 
from that taken by the trying Magistrate that is no 
reason for ordering further enquiry under Section 437 , 
especially when there is no suggestion that further evi¬ 
dence is available or should be taken. {Ryves. y.) 

Udai RaJ Singh v. Emperor. 44 All. 691: 

71 I. C. 528. 24 Cr. L. J. 176: L. R. 3 A. 114 (Cr.) : 

A. I. R. 1922 All. 429 (2). 

-S. 436 (Old S. 437)— Notice—Further in- 

quiry or retrial should not be ordered without notice. 

Before making an order under S. 437 of the Code in 
order to make further enquiry or retrial, notice should 
De given to the accused who has been discharged. 
{Mears.C. J.) GaNPaTJI Z' EMPEROR. 

L. R. 2 A. 32 (Cr) : 19 A. L. J- 71. 

-S. 436 ( '^Id S. 437)— Magistrate^ 

Power to direct re^trial by himself. 

A District Magistrate cannot, when acting under 
S. 437 , direct a re-trial by himself. {Gokul Prasad. /.) 
BiNDESHRi Dube v. Emperor. 

2 U. P. I. R. (All.) 374: 69 T. C. 193 (1) • 
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22 Cr. L. J. 49 : 18 A. D. J. 1135. 

_ , ,, -S. 436 (Old S. 437)— Grounds for interference 

—Fresh evidence not possible—Further enquiry need 
not be directed. 

Where no fresh evidence is likely to be produced on 
further enquiry the superior Court should hesitate be¬ 
fore exercising its powers under S. 437 , Cr.P Code, un¬ 
less there are palpable errors in the decision of the 
lower Court and not merely a difference of opinion as 
to the weight to be given to the discrepancies in evi¬ 
dence. {Newbould and Suhrawardy, //.) ABDUL 

Rashid Sheikh v. Momtaz Sheikh. 

38 C. L. J. 206 : 76 I. C. 431 : 26 Cr. L. J. 191 : 

A. I. B. 1924 Cal. 229. 

S. 436 (Old S. 437)— Discharge does not pre¬ 
clude fresh proceedings on same tacts—But fresh 
enquiry is not permissible except in speciM cases. 

When a Magistrate has passed an order discharging 
an accused person it is competent to the same Magis¬ 
trate or to another Magistrate of co-ordinate jurisdic¬ 
tion to take fresh proceedings against the accused 
upon the same facts although the order of dischaige 
has not been set aside by higher authority. But 
generally speaking further enquiry after discharge is 
improper unless the order of discharge wa.s manifestly 
perverse or foolish or was based upon a record of evi¬ 
dence which was obviously incomplete. 10 P. R. 1911 
(Cr ) (F. B.) Foil. {Scott-Smith. J.) GOPAL DOSS v. 
MaGHI Ram. 7 L. L. J. 262: A. I. R. 1925 Lah. 439. 

-Ss. 436 (Old S. Order of discharge 

passed by trial Court after full enquiry should not be 
lightly interfered with. 

An order of discharge passed by trial Court after a 
full enquiry and after recording all the evidence pro¬ 
duced by the complainant should not be lightly inter¬ 
fered with. {Scott-Stnith. /.) FaIZ MAHOMED v. 

CROWN. 7 L.L.J. 216 : 89 I.C. 272 : 26 Punj.L.R. 198 : 

26 Cr. I, J. 1328 : A. I. R. 1925 Lah. 396 (1). 
_S. 436 (Old Notice — Want of notice 

vitiates order. 

Where accused has a plea to urge, want of notice 
vitiates the order passed without notice. {Zafar AH. 

J.) Mahendar Nath v. Milkhi Ram. 

25 Cr. L. J. 823 : 77 I. C. 987 : 

A. I. R. 1923 Lah. 689 (1). 
-S. 436 (Old. S. Order of discharge— 

^ When a Magistrate has passed an order discharging 
an accused person, generally speaking further enqui^ 
should not be directed unless the order of discharge is 
manifestly perverse or foolish or is based upon a 
record of evidence which is obviously incomplete. 
{Scott Smiihy J.) KaRAMCHANDt. MATHRA DaS. 

72 I. C. 369 ; 24 Cr. L. J. 369 : 

7. P. W. R. 1923 - A. I. R. 1923 Lah. 329 (2). 

-S, 436 (Old, S. ^Zl)Scope. 

I An order for a further enquiry should not be passed 
without notice to the person accused and then only if 
the order of disharge was manifestly perverse or 
occasioned a grave miscarriage of justice. i^Broad- 

wity. y.) Bahadur ali v. Crown. 

A. I. R. 1923 Lah. 158. 

-S. 436 (Old S. fiZ’l')—Grounds for interfer- 

ence. 

Where the Sessions Judge without reasons ordered 
further inquiry in the interests of justice, held, the 
order was entirely inadequate. {Broadway, y.) DOST 
Mahomed r.ASA Ram. 

72 I. C. 890 : 24 Cr. L. J. 474 : A.I. R. 1922 Lah. 409. 
_S. 436 (Olds. 437)— Order of discharge-’ 

Further inquiry, ^ • 

Where the Sessions Judge ordered farther inquiry* 
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•while the order of discharge was not perverse or 
foolish and where further inquiry merely amounted to 
a rehearing of the same evidence by another Magis¬ 
trate, held, that the order was illegal. 8 P. R. 1900 
<Cr.) ; 2 P. R. 1901 (Cr.) : 8 P. K. 1901 (Cr.) ; and i 
Lah, 216 Foil. {Broad^i'ay, y.) DOST MaHOMED s'. 
ASA Ram. 24 Cr. L. J. 474 : 72 I. C. 890 : 

A. I. R. 1922 Lah. 409. 
-- 'S. 436 (Old S. 437 )—A/ otice, zssn^ t f. 

So far as the question of notice is concerned there 
can be no doubt whatever that S. 437 , Criminal 
Procedure Code, does not make the issue of notice 
necessary. All the Courts throughout India have, 
however, repeatedly pointed out that, though an order 
.passed under S. 437 , Criminal Procedure Code, 
without notice was not illegal, notice should, as a 
general rule,be issued. Failure to issue notice, however, 
would not justify interference. A District Magistrate 
has power to order a further enquiry when he is of 
opinion that the evidence on the record has not been 
.properly appreciated. At the same time it has been 
repeatedly held by the High Court that a further 
enquiry should not, as a general rule, be ordered 
•unless the order of discharge under Ss. 203 or 204 
-was manifestly perverse or foolish or was based on a 
record of evidence which was obviously incomplete. 
■10 P. R. 19 H fF.B.), Foil. roadwayy J KaLLU 

.V, Crown. 4 Lah. L. J. 411 : 

. 69 I.C. 373 : 23 Cr. L. J. 693 : 

A. I. E. 1922 Lah. 59 (2). 

-S, 436 (Old S. 437 )—Order of disch irge — 

■Order when to be tnade — Notice^ necessity for. 

It is competent to a District .Magistrate to order 
further enquiry if in his opinion the evidence on 
record has not been properly appreciated. 17 P. R 
-1895 : 10 B. 131 : 15 C. 608 ; 14 M. 334 , Ref. At the 
same time unless it could be said that the order of 
discharge was manifestly foolish or perverse or based 
•on an incomplete record of the evidence, a further 
inquiry should not as a general rule be ordered. It is 
not a sulficient ground for re-trial that the District 
Magistrate himself would have taken a different view 
•of the evidence, i Lah. 216 ; 130 P. L. R. 1915 ; 10 
P. R. 19 H (Cr.) (F.B.) ; 33 I. C. 641 , Rel. 

Though an order for further enquiry without issue 
■of notice to the accused is not illegal, still according 
to the practice of all the Courts in India, it is consi- 
'dered proper to issue such notice. (^Broudwayy /.) 
Kallu V. Crown. 4 Lah. L. J. 411 : 69 I. C. 373 : 

23 Cr. L. J. 693 .• A. I. R. 1922 Lah. 59 (2). 

-—S. 436 (Old S.437 )—Order of discharge after 

full trial — Order for fresh trial not proper. 

Where after a full trial the accused persons were 
discharged, the discharge was for all practical pur- 
,poses as good as an acquittal. A further enquiry 
cannot be ordered by the District Magistrate. {Wil- 
Mrforcey /.) SUNDER SiNGH v. MT. BHAGAN. 

4 L. L. J. 331. 

-S. 436 (Old S. 437 )—Grounds for interference. 

That the District Magistrate places a different 
value on the evidence from that placed by the Trial 
Court is not a good ground for directing further 
inquiry. When the whole of the prosecution evidence 
has been recorded, an order for further enquiry means 
aimply a second trial on the same evidence. X^Chevis, 
J.') DaNI V. E.MPEROR 3 U. P. L. R. (Lah.) 11 : 

60 X.C. 55 : 22 Cr. L. J. 199 : 3 L. L. J. 97. 
-S. 436 (Old S. ^Z'^')—f^otice. 

Notice is not absolutely necessary in such cases 
'especially.where the accused cannot be said to have 
fceen prejudiced by want of it, the question being one 
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of law on which the order was set aside and the 
accused being heard in full before ihe Pligh Court. 
As a general rule notice should go to the party before 
an order is made to his prejudice. ^Krishnan^ J.') 
PaKAVAD.-^ ChINNA VENKU NaIDU. hire. 

17 L. W. 247 : 72 I. C. 525 : 

24 Cr. L. J. 413 : A. I. R. 1923 Mad. 327. 

-S. 436 (Old S. ^Zn^—Order of dis'/iargc— 

Setting aside—Notice to accused^ if necessary. 

Though as a general rule notice should go to an 
accused person before an order is made to his preju¬ 
dice where the question arising is one of law and the 
accused has not been prejudiced by want of notice, 
an order without notice which is otherwise correct 
will not be set aside. {A'rishnaHy /.) PaRAVADA 
CHINNA VenKU NaIDU, hi re. 

17 L. W. 247 : 72 I. C. 525 : 

24 Cr. L. J. 413 : A.I.R. 1923 Mad. 327. 

' —S. 436 (Old S.437)— Grounds for interference 

—Order for further enquiry—Lapse of considerable 
time since the occurrence. 

In the case of a petty riot in which no injuries of 
any gravity were inflicted and there was no question 
of any loss of any valuable property, the District 
Magistrate ordered a further enquiry. His order 
was based on the criticisms of the reasoning in the 
order of discharge. Held, the District Magistrate 
failed to consider the essential matter, viz.y the pros¬ 
pect of any public advantage from the case being re¬ 
opened, in view of the period of two years which 
elapsed since the occurrence, its comparatively insigni¬ 
ficant character and ihc nature of the evidence avail¬ 
able. HJdy the order of the District Magistrate 
passed without regard to what is really the material 
consideration in cases of this kind was passed 
without jurisdiction. {Oldfield and Ramcsaniy J J 
Krishna PILLAI, In re. 16 L. W. 585 ; 

(1923) M W.N. 56 ; 31 M.L.T. 419 : 68 I. C. 824 : 

23 Cr. L. J. 600 : A. I. R. 1923 Mad. 134 (1): 

43 M. L. J. 555. 

--S. 436 (Old S.437)'— Procedure on 'Further 

enquiry^—New charge. 

Further enquiry cannot be ordered on the bare 
possibility of an offence being disclosed on further 
evidence being taken. There must be something on 
record to indicate that such an offence was committed 
or there must be something to show that further 
evidence is available which has not been taken and 
which would support a charge fer that offence. 
{Krisht.any J.') ARUMUGA MUDALIAR In re. 

16 1. W. 494 : 23 Cr. L. J. 592 : 

31 M. L. T. 254 : (1922) M. W. N. 801 : 

68 I. C. 624 : A.I.R. 1923 Mad. 59 : 43 M. L. J. 564. 

-S. 436 (Old S.437)— Grounds for interference 

—Lapse of lime is not sufficient for refusal. 

Mere lapse of time is not a sufficient ground for 
refusal to order further enquiry if the Court feels that 
an offence has been committed which should be 
enquired into. Any other view would offer an 
inducement to accused persons to delay the proceed¬ 
ings. {Notvah A. y. C.) BIRJUBHUKVAN Z/. JAN- 
RAO. 23 Cr. L. J. 745 : 69 I. C. 633 : 

A.I.R. 1923 Nag. 100. 
- 436 (Old S.437)— Forfeiture of bond with¬ 
out notice is itself failure of justice not covered by •S'.537. 

Passing an order of forfeiture without notice to the 
party whose bond is forfeited amounts itself to a 
failure of justice even if the sam e order would even¬ 
tually have been passed if the case had been heard. 
{Daniels^ A. J. C.') SaRJU v. THAKURAIN JAI RaJ 
Kumar. . 25 Cr. L. J. 445 ; 77 I.C. 733 : 

A. I. R. 1925 Oudh 51 
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_S. 436 (Cld S. ^Zn')—Further enquiry can be 

ordered on the same materials xvhtch were before the 

Trial Court. r u • 

A Magistrate has jurisdiction to order a further in¬ 
quiry upon the same materials which were before the 
trying Magistrate. 15 Cal. 608 (F.B.), Foil. {Dalai, 

/ c.) Haider Khan v. Emperor. 

25 Cr. L. J. 66 : 75 I. C. 978 : A. I. R. 1925 Ovdh 36. 
_s. Reference to High Court—Disagree¬ 
ment between Judge and jury—Duty of Court 

Opinion of jury—Weight due to. . 

Where there is a verdict of a jury from which the 
Judge differs and refers the case to the High Court, it 
is not for the High Court to see whether it is neces- 
sary for the encU of justice that the opinion of the 
jury should be reversed. That condition is set down 
for the Sessions Judge to obseive. hen once a refe¬ 
rence is made to the High Court, the language of the 
Code does not justify any undue preference being 
given to tlie opinion of the jury over that of the Judge. 
The High Court has to weigh both the opinions and 
consider the entire evidence on the record just as it 
would consider in any criminal matter coming before 
it for decision. {Dalai, J . C.) Emperor v. Ram 
CHARAN. 27 O.C. 29- 10 0. & A. L. R. 25 : 

11 0. L. J. 210 : 81 I. c. 305 : 25 Cr. L. J- 785 : 

A. I. R. 1924 Oudh 314. 

_S. 437— Order of discharge—Setting aside — 

A^otiee to accused. 

Under S. 437 of the Code it is advisable, as a mat¬ 
ter of judicial discretion, that notice of the setting 
aside of an order of discharge should be given to the 
accused but it is not compulsory. {Daniels, A. J. C.) 

KiKH .Nath Emperor. 63 I. C 415 : 

22 Cr. L. J. 655 : 24 0. C. 142. 

-S. 437 (Old S. t^ZQ)—Discharge cannot be set 

aside unless it is perverse and net merely xvrong. 

The Sessions Judge has to consider whether it was 
open to the Magistrate to come to the conclusion to 
which he did come on the materials before him. That 
a different view could be taken on the evidence would 
not justify the Sessions Judge in ordering commit¬ 
ment ; he must come to the conclusion that the find¬ 
ing of the Magistrate is not only wrong but perverse. 
{Das, /.) RITBHANJAN RaI v. EMPEROR. 

6 P. I. T. 570 : 86 I. C. 822 : 26 Cr. L. J. 886: 

A. I. R. 1925 Pat. 699. 

-S. 437 (Old. S. t^Ze)—Some accused not made 

respondents—No notice served under S. 437— op¬ 


portunity of shenoing cause against their commitment 
given—Order is wrong and should be set aside. 

Where .some of the accused were not made res¬ 
pondents to the revision petition to District Magis¬ 
trate against order of discharge and no notice had 
been ordered to be served upon them and where they 
bad no opportunity of showing cause why an order of 
commitment should not be made against them, 
Held, that the order of the District Magistrate was 
clearly wrong, and must be set aside so far as those 
accused were concerned. {Srinivasa Aiyangar, J.') 

Mania Manicka Padayachi, /n re. 

A. I. R 1926 Mad. 1061 : 49 M. L. J. 155. 

-S. 437 (Old. S. 436 )—Order of commitment 

by the District Magistrate—High Court can revise 
both on Point of law and facts. 

An order of commitment passed by the District 
Magistrate can be revised by the High Court on points 
of law as well as of facts. {Ross, J.) MUNSHI 
MaNDER V. KaRU MaNDER. 26 Cr. L. J. 1079 : 

81 I.C. 913 ; 6 P.I.T. 146 : A. I. R. 1928 Pat. 279. 
-S. 438— Change. 

Sessions Judge can now transfer to Additional Ses 
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sions Jtidge Cases by any general or special order.. 

-S. 438— Penal Code, .S'.- 22 $ B — Prosecution- 

irregularly instituted—No revision lies against acquit¬ 
tal. 

The High Court will interfere in revision with an 
order of acquittal passed by a Magistiate of compe¬ 
tent jurisdiction, on a prosecution for an alleged 
offence under S. 22 S-B of the Penal Code, irregularly 
instituted on a report sent in by a Munsif which was 
treated as a complaint. {Piggott, /.) Emperor v,. 
Madho Singh. 47 All. 409 : 23 A. L. J. 189 ; 

86 I. 0. 801 : 26 Cx. L. J. 865 : 

A. I. R. 1925 All. 318 (2).. 

- ■ -_S. 438 —Sessions Court not dissenting from- 

decision of Lower Court—Reference with object op 
obtaining riding on law point is improper. 

When the Sessions Court does not really dissent 
from the actual decision arrived at, a reference mere¬ 
ly with the object of obtaining a ruling on a question 
of law ought not to be made. {Piggott, J.) EM¬ 
PEROR V. Madho Singh. 47 All. 409 : 

23 A. L. J. 189 : 86 I. C. 801 : 26 Cr. L. J. 866 ; 

A. I. R. 1925 AU. 318 (2).. 

- S. 438 —Fresh evidence relevant as to sentence- 

discovered by Crown—Retrial will not be granted. 

The High Court will not set aside a conviction and 
order re-trial at theinstance of the Crown on the ground' 
that the Crown has since discovered fresh evidence 
which would require the infliction of a severer sen¬ 
tence on the accused. {Boys, /.) EMPEROR v. RaM 
DIN L. R. 6 A. (Cr). 16 : 86 I. C. 942 : 

26 Cr. L. J. 654 : A. I. R. 1925 All. 292. 

-^Ss. 438 and 146 —Dt Magistrate applied to^ 

to refer to High Court, case decided by the lower Court' 

_ Dt Magistrate cannot himself set aside loxver- 

Court's order. 

The Dist. Magistrate cannot himself set aside the- 
decision of the Lower Court under S. 145 , Cr. 
P. Code. He must refer the case to the High Court. 
{Walmsley and B. B . Gkose, J J-') ESERDDDIN 
How A LADA R V. OTARUDDI AKON. 

26 Cr. L. J. 1166 : 88 I. C. 526 r 
A. 1. R. 1925 Cal. 1234. 

_—S. Reference to High Court is allowed' 

only on point of law. 

A reference can only be made under S. 438 in- 
criminal matters to the High Court in respect of an* 
error on a point of law. {Sanderson, C. J and ChoU- 
ner, /.) EmPEROR v. ASIMULLA MONDAL. 

26 Cr.L. J. 651 : 86 I. C. 939 : 
A I. R. 1925 Cal. 1068. 
S. 438 —Admissions of fact made before 


Judge making reference—Admissions ought to be- 
accepted by High Court. 

If, upon the proceedings before the Judge upon- 
which the reference is made admissions of fact should 
be mrde by either party, then those adnrissions of fact 
ought to be accepted by High Court for the purpose 
of the reference. {Sanderson, C. J, ond Pearson, 
J.') Garib HaJI V. MUCHIRAM Sahu. 

A.I. B 1926 Cal. 1020; 

-s. ^ZZ—Application direct to High Court is 

not in order. 

Ordinarily an application for revision by a person, 
w hose appeal has been disposed of by a first class 
Magistrate empowered to dispose of appeals from the- 
decisions of second and third class Magistrates under 
S. 407 ( 2 ) to the High Court, without going to the 
Sessions Judge and asking him to make a reference 
to High Court is not in order. 36 C. 643 and 48 C. 534 
Ref. But where the rule had already been granted and 
1 application heard, the High Court disposed of the: 
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rule on merits. (C. C. Ghose atid Chotzuer, //.) 
ABDUL MaTTAB V. NaNDA Lal. 50 Cal. 423 : 

A. I.E. 1923 Cal. 674. 

- - —Ss. 438 and 439— Re7'ision — Finding of fact. 

Where a Magistrate acquits an accused of an 

offence under I. P. C., S. 447 on the ground that the 
immoveable property in question was not in anybody’s 
possession, the High Court will not interfere with the 
acquittal in revision. iShadi Lal, C J.) CROWN v 
HaRPHUL. 7 L. L. J. 42 : 86 I. C. 65 • 

26 Cr.L. J. 689 : 26 Punj. L. E. 38 : 

A. I. R. 1925 Lah. 338 (2). 
■ Ss. 438 and 439 —Order of acguittal—Revision 

oy High Court. 

Ordinarily the High Court would not entertain a 
reference under S. 438 , Cr. P. Code, the object of 
which is to have an order of acquittal passed by an 
inferior Court set aside. 24 A. 346 ; 25 A. 128 ; 68 I. 
C. 615 ; 62 I.C. 869 Rel {Abdul Raoof and Harrison. 
//.) EMPEROR S'. ACCHAK SINGH. 

6 Lah. 16 : 25 Cr. L. J. 931 : 81 I. C. 547 : 

A. I. R. 1924 Lah. 451. 

-—~S. 438 —District Magistrate—Reference to 

High Court —Enhancement of Sentence passed by Ses‘ 
shns Judge. 

A District Magistrate is incompetent to make a 
reference under S. 438 , Cr. P. Code, recommending 
that a|sentence passed by a Sessions Judge should be 
enhanced. The power conferred by S. 438 , Cr. P. Code 
is confined, to proceedings of an^ inferior criminal 
Court ,23 C. 249 ; 11 Bom L.R. 796 , Foil. {Abiul Raoof 
and Harrison. J J .') EmPEROR WaSawI. 

5 Lah. 11 : 25 Cr. L. J. 928 : 81 I. C. 544 ; 

A. I. R. 1924 Lah 437. 

—Ss. 438 and 435 — Jurisdiction —District 
Magistrate exercising appellate Jurisdiction—Sessions 
Judge has Pcnver to refer his Judgment to High Court. 

A Sessions Judge has power under S. 438 to refer to 
the High Court the judgment of the District Magistra¬ 
te in the exercise of his appellate jurisdiction as a 
District Magistrate when exercising appellate jurisdic¬ 
tion is an inferior Criminal Court to the Sessions 
Judge within the meaning of S. 435 of the Code. 335 
P. L. R. 1913 , Foil. {Harrison, Jf) KaLLU v. 
Emperor. 3 Lah. 23 : 68 I. C. 609 : 

23 Cr. L. J. 677: A. I. R. 1922 Lah. 85. 

Ss. 438 and 439 —Commitment can only be 
quashed on a question of law. 

A commitment can only be quashed on a question 
of law. The question whether the evidence already 
on the record is sufficient to establish the charge is a 
question connected more with the propriety of a con¬ 
viction rather than with the propriety of a commitment. 
{fC anhaiya Lal, J. 6*.) MahaBIR v. EmPEROR. 

23 Cr. L. J. 79 : 8 0 L, J. 627 : 65 I. C. 431 : 

A I. R. 1922 Ordh 109 (1). 

— —Ss. 438 and 439— Reference — Grounds — Ac- 
quittal by trying Magistrate where evidence sufficient 
for conviction is not a sufficient ground. 

Where an order of acquittal was in spite of evidence 
which, would have justified a conviction, held, that 
this would not be a good ground for directing a re-trial 
for the District Magistrate. Held, further, that High 
Courts do not as a rule interfere with orders of acquittal 
which can be appealed against by the Local Govern¬ 
ment. {Lindsay, J. C.) EmPEROR v. CHANDIKA 
Singh. 34 0 . c. 4. 

-Ss. 438 and Dismissal must not be 

lightly disturbed, 

A Court should not lightly set aside in revision an 
order of dismissal of complaint but should only do so 
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when it is clear that there has been a miscarriage of 
justice. (Adami, J.) JANGAL SiNGH y. RaDHa 
KISHUN. 3 Pat. L. R. (Cr.)33 : 86 I. C. 802 • 

26 Cr. L. J. 866 : A. I. R. 1925 Pat. 447. 

-S. 438— Reference under, should be in the 

form of a Judicial order. 

Reference under S. 438 ., Cr. P. Code, made in the 
form of a letter to the Registrar of the High Court, is 
not appropriate. Such reference should be made by 
a judicial order. {Carr, J.) ON PE v. EMPEROR. 

3 Bur. L. J. 27 : 25 Cr. L. J. 1803 : 
82 I. C. 471 ; A. I. R. 1924 Rang. 295. 

•--—S. 439—Change. 

Sub-section ( 6 ) newly added provides that when 
a convicted person is given notice to show cause 
why his sentence should not be enhanced, he can. 
also show cause against the conviction. 

-S. 439. 

See also CR. P. CODE, S. 537 . 

Acquittal. 

Appealable Cases. 

Compounding of Offences. 

Construction of. 

Conviction. 

Conviction under wrong section. 

Defective Judgment. 

Enhancement of sentence. 

Evidence. 

Exerc.se of discretion. 

Expunging Remarks. 

Findings of Facts. 

Jurisdiction. 

Order Under. 

Pending Proceedings. 

Powers of High Court. 

"Proceedings,” Ueaning of. 

! Proceedings under S. 110, Cr. P. Code. 

Proceedings under S. 145, Cr. P. Code. 

Proceedings under S. 195, Cr. F. Code. 

Question of law. 

Wrong Procedure. 

Miscellaneous. 

Acquittal. 

-S. 439— Acquittal — Power to Convict. 

The High Court cannot alter a sentence of acquit¬ 
tal into one of conviction. {Muher/i, J.) RaMESWAR 
t. Gobind Prasad. 23 A. L. J. 433 : 

L. R. 6 A. 198 Cr : 87 I. C. 426 : 26 Cr. L. J. 920 : 

A. I. R. 1925 All. 473. 

-S. 439— Acquittal — Revision — High Court's 

Jurisdiction-Practice. 

The High Court will not interfere in revision with 
ail order of acquittal passed by a Magistrate of com¬ 
petent jurisdiction on a prosecution for an alleged 
offence under S. 225 -B, I. P. C., irregularly instituted 
on a report sent in by a Munsif, which was treated 
as a complaint. {Piggott, J.') EmpeROR v. Madho 
Singh. 47 All. 409 • 23 A. L. J. 189 : 

26 Or. L. J. 865 : 86 I. C. 801 t 
A. I. R. 1925 All. 318 (2). 

■ ——S. 439— Acquittal. 

Ordinarily the High Court will not interfere in¬ 
revision against an order of acquittal. (Boys, y.) 

Harbans V. Emperor. 22 A. L. J. 820 ; 

L. R. 5 A. (Cr.) 143 : 83 I. C. 668 : 

A. I. R. 1924 All. 778. 

-S. 439— Acquittal of accused — Award of com¬ 
pensation — Interfetence. 

Where no prejudice is caused the High Court will 
be very reluctant to interfere with the acquittal of 
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ptT'^ons who have undergone a trial in a C.ourt of 
.onipetent jurisdiction or with the order of such a 
« otnpetent Court under S. 25 c. Cr. P. Crnle. 

/.) [)KHI PHASAD ?/- EMPKROR. 

L. R. 5 A. 93 (Cr ) : A. I. R. 1924 All. 674. 

-S. 439 {\^—A<-qitittal—C^nvertiug of an 

ijc(fitiiial into a coni'irtton—No appeal by Government 
— Penal Code. Ss. ^02 and 304 . 

Accused was charged with both murder and cul- 
pable homicide not amounting to murder, but he was 
aciiuitfed on the former charge and convicted on the 
latter. On a perusal of the sessions statement notice 
was sent to the accused to show cause wh , he should 
not be convicted of murder and punished accordingly. 
field, the High Court has no power, except through 
the medium of an appeal on behalf of the Local Oov- 
•rnnient, to convert the acquittal into a conviction. 

( Goknl Prasad and Stuart, //•) FMPEROR v. SHEO- 
DAKSHAN. 44 All 332 : 20 A. L. J. 190 : 

65 I. C. 858 : 23 Cr. L. J. 202 : A. I. R. 1922 All. 487. 

-S. Acquittal—Revision from an order of . 

The power of the High Court to revise an' order of 
acquittal is to be exercised sparingly and only in most 
serious cases and in case of a grave miscarriage of 
justice. {Stuart, /.) PAHELWAN SlNGH v. SaHIB 
Singh. 19 A. L. J. 382 : 62 I. C. 869 : 

22 Cr. L. J. 597 : L. R. 2 A. (Cr.)41. 

-S. 439 —Acquittal—Meaning of—Conviction 

under A. 326 . /. /^. C,—Appeal-Conviction altered 
into one under S. 323 , I.P.C. — Revision — Interference. 

'I*he trial court convicted the accused under S. 326 , 

I. P. (”., bvit the appellate court altered the conviction 
into one under S. 323 . I. P. C. field in revision that 
the eifect of the appellate court’s order was to acquit 
the accused of an offence under S. 326 . 1. P. C. and 
tliat the High Court should not convert a finding of 
acciuitla! into one of conviction. It cannot be said 
that “acquittal.’ in S. 439 , Cr. P. Code, means a com¬ 
plete acquittal on all the charges framed. {A/acleod, 

C. J. and Shah, /.) EMPEROR V, SHIVAPUTRAYA. 

26 Bom. L. R. 438 : 48 Bom. 510 : 

A. I. R. 1924 Bom 456. 

-S. Acquittal—No appeal by Local Go7'- 

ernment against order of acquittal^"Revisiou at the 
instance of complainant not competent^ 

Per Macleod, C. J.—U in a case tried by a Sessions 
Judge sitting with assessors where the Government do 
not exercise their right of asking the High Court to 
admit an appeal from tlie order of acquittal, the High 
Court would not be justified in interfering in revision 
at the instance of the complainant. 9 Bom. L. R. 156 . 
Dist. Per Crump, /.—It would be only in the most 
exceptional cases that the High Court would be justi¬ 
fied in interfering under S. 439 when there is no appeal I 
by the Local Government under S. 41 ';. {Macleod^ 
C, J. and Crump, /.) JOITA BECHAR v. PaRSHOT- 
TAM. 25 Bom. L. R. 488 : 24 Cr. L. J. 734 : 

73 I. C. 974 : A. I, R. 1923 Bom. 455. 

-S. 439— Acquittal. 

Though the High Court dues not ordinarily interfere 
Avitli orders of acquittal, it wiM so interfere where the 
appeal ordering acquittal has been heard by a Sub- 
divisional Magistrate without giving notice to District 
Magistrate {Shah, Ag, C.J, and Crump, J,') EM¬ 
PEROR V. SHIVLINGAPPA. 24 Bom. L. R. 1160 : 

^4 Cr. L. J. 700 : 73 I. C. 812 • A. I. R. 1923 Bom. 74. 


te heard. 

A private complainant under certain circumstances 
may well be heard by the High Court when it is called 
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upon to exercise its powers of revision. (^Ghose and 
Cuming, / J .) .VSUTOSH DaS v. PURNA CHANDRA. 

50 Cal. 159 : 36 C. L. J. 287 : 71 I. C. 670 : 

24 Cr. L. J. 206 : A. I. R. 1923 Cal. 11. 

-S. 439 — Acquittal, order of—High Court — 

Interference. 

Unless the setting aside of an order of acquittal is 
uigently demanded in the interests of justice the High 
Court will not set it aside in revision. {Sanderson. 

C. J and IVa/msley, /.) PRAMATHA NaTH v. 
Lahiri. 59 I. C. 37 : 22 Cr. L. J. 5 : 47 Cal. 818. 

-S. 439— Acquittal—Revision does not ordi¬ 
narily lie. 

l*he High Court will not interfere in revision with 
orders of acquittal unless there are very special cir¬ 
cumstances calling for interference- 10 P. R. 1900 and 
A. I R. 1924 Lah. 451 , Foil. {Broadway, /.) Mehr 
N uR Mahomed v. Nur Mahomed. 

7 Lah. L. J. 367 : 26 Punj. L. R. 644 : 90 I. C. 668 : 

26 Cr.L . J. 1596 : A. I. R. 1926 Lah. 490. 

-S. 439— Acquittal—High Court will interfere 

where referring Court does not want to change acquit¬ 
tal into conviction but to point out erroneous view of 
law taken by lower Court—Accused acquitted under 
I. P. C.. S. 147 by order under Cr. P. Code, S. 345 , 

—High Court should interfere. 

The High Court as a general rule will refuse to 
interfere in revision with an order of acquittal when 
no appeal has been preferred by the Local Govern¬ 
ment, but where the referring office? is not anxious to 
have the accused convicted but only to have it pointed 
out effectively that the Magistrate has taken an 
erroneous view of the law, the High Court will enter¬ 
tain the reference. Where a Magistrate acquitted the 
accused of an offence under Penal Code, S. 147 , by an 
order which purported to be passed under the Cr. P. 
Code, S. 34 $. and the matter was referred to the High 
C:ourt by the District Magistrate, the High Court en¬ 
tertained the reference. {Campbell, J.) EmPEROR v. 
JaRNAB. 26 Pvnj. L. R. 35 : 86 I. C. 62 : 

' 26 Cr. L. J. 686 : A. I. R. 1925 Lab. 464. 

-S. Acquittal—Rinding of fact—Revi¬ 
sion. 

Where the acquittal of an accused person is based on 
a finding of fact. High Court will not interfere in 
revision. {Shadi Lai, C. J.') EMPERORz/. HaRPHUL. 

7 Lah. L. J 42 : 86 I. C. 65 : 26 Cr. L. J. 689 : 
26 Punj. L. R. 38 ; A. I. R. 1925 Lab. 336 (2). 

-S. 439 — Acquittal—Poivers o* revision. 

In revision, the High Court has power on revision 
side, to set aside even an order of acquittal and may 
well do so when the order is based on a misapprehen¬ 
sion of law. {Chez'is, y.) FaKIR CHAND v. FaKIR. 

69 I. C. 379 r 23 Cr. L. J. 699 : 
A. I. R. 1924 Lah. 286 (1). 

-^S. 439— Acquittal, 

Where the accused has been acquitted by the try¬ 
ing Magistrate and the complainant applies to the 
District Magistrate to move the High Court in revi¬ 
sion, to set aside the order of acquittal, the District 
Magistrate, if he considers the case to be of sufficient 
importance, should, in the first instance, move^ the 
Local Government to file an appeal. iS P. W. R. 
iQlt, Dist. {Lamsden, Jf) GaNGA SINGH v. 

Ramzan. 6 Lah. L. J. 50: 

A. I. E. 1923 Lah. 601 1 , 2 ). 

-S. 439— Acquittal—Conversion into convic- 


S. 439— Acquittal—Private complainant may I tion. > „ ^ „ 

The High Court cannot convert an acquittal into 

conviction but it can direct the Trial Court to con¬ 
clude the trial according to law 'Le RossignoU J^ 
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Narain Das z'. Mewa Singh. 60 I. c. 1000 : ' 

22 Cr. L. J. 312 ; 3 U. P L. R. (Lah.) 39. 

__ S. 439 ( 4 )— Acquitia/ — A'atiire of cffcnCe 

indeterminate — A/te/uiuon of Section—No acquittal. 

Where from the facts proved it was ditficult to say, 
what was the ortence committed by the accused. 

Heldy that the alteration of one section into another 
by the Sessions Judge could not be said to be a case 
of acquittal under the original section, within the 
meaning of c). ( 4 .) i A'rislman. J.') DokaiSWAMV 
AIYAR, Jn re. 21 L. W. 174 : 86 I. C. 339 : 

(1925) M. W. N. 113 : 26 Cr. L. J. 755 : 

A. I. R. 1925 Mad. 480 : 48 M. L. J. 190. 

-S. 439— Acquittal — //ijt/i Court would inter¬ 
fere with order of acquittal only hi the interests of 
public justice. 

The High Court has power to interfere with orders 
of acquittal but it will interfere only where exercise 
of the jurisdiction is urgently demanded in the inter¬ 
ests of public justice. An order of acquittal was 
allowed to stand, where the dispute was essentially 
one of civil nature, both accused and complainant 
claiming ownership of the property in respect of 
which the crime was alleged to have been committed. 
\Venkatasubba Rao. /.) MaHOMED MuSI'AFA ROW- 
THERz/. SHANMUGA THEVAN. 25 Cr. L. J. 1389; 

83 I. C. 349 : A. I. R. 1925 Mad. 375. 
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P. Code to set aside an order of acquittal but the 
settled practice is not to interfere at the instance of a 
private prosecutor unless it is urgently demanded in 
the interests of public justice to prevent gross miscar¬ 
riage of justice. Where the ground of the petition 
is that there has been no proper appreciation of evi¬ 
dence, it ough t to be thrown out. {Wadegaonkar,. 

A. J. C.) Damodar V. JujHAR Singh. 

89 I. C. 388 : 26 Cr. L. J. 1348. 

-— S. 439 — Acquittal — Compromise bet'oeen 

parties — A^on-compoundable offence. 

As a rule, an interference is not made in revision 
with an order of acquittal on the application of a 
priva e party except where such interference is im¬ 
peratively demanded in the interests of public justice 
or where the procedure adopted is so irregular or 
illegal as to vitiate the whole trial. Where a Magis¬ 
trate trying a non-compoundable case heard the 
evidence of the prosecution and framed a charge but 
thereafter acquitted the accused on the complainant 
filing a w'ritten compromise without considering the 
merits of the case, held^ that the procedure of the 
Magistrate was manifestly illegal and that the High 
Court should interfere in revision with the order of 
acquittal. {Pfankaiya Lai-, J. C.) DR. ZahIR-UD- 
DIN z*. NASIR-UN-DIN. 24 Cr. L. J. 186 . 

711. C. 602 : A. I. E. 1924 Ovdh 171 


—S. 439— Acquit tat—Revision against — Inter¬ 
ference by Jligh Court. 

It is settled law that the High Court ought not to 
interfere in revision with an order of acquittal unless 
interference is urgently demanded in the interests of 
public justice. The omission to serve notice of appeal 
on the complainant or on the officer appointed under 
S, 422 , Cr. P. Code, is not a ground for setting aside 
the acquittal. 39 M. 505 ; 16 L. W. 413 , Foil. 
iVenkatasubba Rao-, f.') PARA KaNAKKAN v. AMIR 

BIBI. 20 L. W. 327 : A. I. R. 1924 Mad. 837. 

-S. 439— Acquittal revision against. 

The High Court has jurisdiction to interfere in re¬ 
vision with an acquittal but it should ordinarily exer¬ 
cise the jurisdiction sparingly and only where it is 
urgently demanded in the interests of public justice. 
This view does not leave an aggrieved complainant 
without remedy ; it would ahvays be open to him to 
move the Government to appeal under section 417 . 
Where there is an appeal by the Public Prosecutor or 
the Crown from an acquittal, the Court sets its face 
against revision ; but, where a private prosecutor hav¬ 
ing no powder of appeal comes to the Court in revis^n, 
it is certainly open to the Court to hear him. 42 Cal. 
612 at 616 , Foil.; Guardian of West Ham Jnton 
V. Church Wardens, etc. of St. Matheiv Bethnal Green, 
(iSq 6 ) App. Cas. 477 , Ref. {Schioabe, C. /., Oldfield 
and Coutts-Trotter, //.) SaNKAKALINGA MUDA- 
LIAR Z' NARAYANA MUDALIAR. Kio 

16 L. W. 413 : 0923) M. W. N. 579 
31 M.L.T. 342 ; 68 I.C. 615 : 23 Cr. L.J. 583 
A. I. R. 1922 Mad. 502 : 43 M. L. J. 369 (F. B.) 

-S. t^B9—Acquittal~Rassing order under 

S. 471 is not altering acquittal into conviction. 

The passing of an order under S. 471 after an ac¬ 
quittal has been recorded cannot be said to alter a 
finding of acquittal into one of conviction 

cl. ( 4 ) of S. 439- 1 ^‘ 

B. MOHAMED, In re. p,. t’ t 71 • 

30 M. L. T. 74 : 66 I. C. 423 ; 23 I- L 71- 

A. I. B. 1922 Mad. 54 (2) : 42 M. L. J. 72. 

-S. 439— Acquittal — Revision against Pri¬ 
vate Prosecutor. j c r'*- 

The High Court has jurisdiction under b. 439. 


I —-S. 439 ( 6 )— Acquittal—No appeal by Local 

Grvernment from acquittal—Even third party can 
apply in revision. 

Where Local Government is not anxious to appeal 
from an order of acquittal, the complaint being of a 
personal nature, an application for revision is tenable 
at the instance of any person even a person other 
than the complainant. i^Kanhaiya Lai, J. C.') DR. 
ZaHIR-L'D-DIN V. NASIR-UD-DIN. 71 I. C. 602: 

24 Cr. L. J .186 : A. I. R. 1924 Oudh 171. 

-Ss. 439 and 423— Acquittal—Order under 

S, 247 , Cr. P. Code—High Court will set aside 
acquittal under S. 247 , Cr. P. Code. 

High Court w'ill not ordinarily interfere in revision 
in the case of an acquittal, since the Local Govern¬ 
ment can appeal, but this rule does not properly apply 
to an acquittal under S. 247 , Cr. P. Code, and in any 
case the rule will not prevent interference by this 
Court when the acquittal is the result of an improper 
clutching at jurisdiction. {Ashworth, A . J. C.) RAM 
NIDH V. Ram SaRAN. 26 O. C. 282 : 

A. I. R. 1924 Uvdh 64. 

-—S. 439 (4)— Acquittal under S. 182 , /. P. C. 

_ Conviction under S. 211 —High Court can alter 

(uquittal into conviction. 

The High Court can convict an accused under 
S. 182 , I. P. C. even though acquitted by the lower ap¬ 
pellate Court. S. 439 ( 4 ) does not come in the w’ay, 
for the meaning of that clause is that, where an ac¬ 
cused person has been • acquitted on all charges he is 
not to be convicted. If he has been convicted at all, 
S. 439 ( 4 ) does not apply to him. 37 Mad. 119 , Ref. 

I {Simpson, A. J. C.') GaYA BaRHAI v. EmpeROR. 

26 0. C. 44 : 9 0. L. J. 342 : 4 TJ. P. L. R. (0. C.) 81 : 

69 I. C. 81 : 23 Cr. L. Z. 641 : A. I. R. 1923 Oudh 4. 

--S. 439— Acquittal — Revision. 

The law gives power to the Courts of revision to 
interfere even with orders of acquittal, but only in ex¬ 
ceptional circumstances. {Lindsay, J. C.') MUNI¬ 
CIPAL BOARD, FYZABAD V. VIDYADHARI. 

22 Cr. L. J. 638 : 63 I. C. 334 ; 24 0, C. 157. 

-S. 439— Acquittal—Circumstances of assault 

not truly disclosed by complainant—Acquittal proper. 

Where the trying Magistrate thought that the: 
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accused has assaulted the complainant, but was quite 
satisfied that the circumstances under which the as¬ 
sault had taken place had not been truly laid before 
the Court and, acquitted the accused giving him the 
benefit of doubt. 

I/e/ti, that in the circumstances it would not have 
been safe to have convicted the accused of any 
offence. {Adami and Bucknill, //.) ANANT SiNGH 
V. Hari charan CHAUKIDAR. 

2 Pat. L. R. 250 (Cr.) : 85 I. C. 358 : 
26 Cr. L. J. 516 : A. I. R. 1925 Pat. 321. 

-S. 439— Acquittal, can be revised, but only in 

exceptional eases—Grave error of procedure justifies 
revision but improper admissiini of evidence not essen¬ 
tial to the result, does not. 

The power of interference in revision with the judg¬ 
ment of acquittal is sparingly exercised and ordinarily, 
only in cases where it is urgently demanded in the 
interests of justice. But it is impossible nor would it 
be expedient to enunciate any general principle The 
High Court will interfere where circumstances 
req uire it. 

The final report in the diary of an investigating 
officer not called as a witness for the prosecution might 
be used to suggest means of further elucidating a point 
which needs clearing up, but only for elucidating by 
legal evidence. But using the final report for the pur¬ 
pose of evidence is a legal error. Such error cannot 
however, justify interference by the High Court, for 
setting aside an acquittal. An error of procedure of a 
grave character would justify interference by the 
High Court but not a mere erior of improper admis¬ 
sion of evidence which was not essential to a result 
which might have been come to independently of it. 
(44 Cal. 876 , Foil.) {Afacp/ierson, /.) GaNGA SINGH 
V. RambhaJan Singh. 25 Cr. L. J. 1266 : 

82 I. C. 274 : A. I, R. 1925 Pat. 165. 

_S. 439— Acquittal — Private application 

against—High Court would entertain only in rare 
cases. 

Although the High Court has power to revise orders 
of acquittal, it is only in rare and most exceptional 
cases that acquittals are set aside in revision on the 
application of private persons. Where the Magistrate 
took one view of the oral evidence and the Sessions 
Judge took the opposite view, and there was no legal 
point or question of jurisdiction involved. Held, that 
there was no ground for interference. {Baguley,/,) 

Khem ChanD V, I.ALU. 3 Bur. L, J. 323 : 

85 I. C. 255 : 26 Cr. L. J. 511 : 

A. 1. R. 1925 Rang. 193. 

~ — -S. 439— Acquittal—Where no appeal is made. 

Court ordinarily does not set aside acquittal. 

Where no appeal has been preferred against acquit¬ 
tal, High Court does not ordinarily interfere in revi¬ 
sion suo motu to set aside the order of acquittal. 

iPratt, /.) Emperor v. nga Aung Gyaw, 

1 R. 604 : 2 Bur. L. J. 224 : 76 I. C. 830 : 
25 Cr. L. J, 270 : A. I. R. 1924 Rang. 98. 
'■ ' —S. 439 —Action by civil Court under S- 476 — 

Revisi on — interference. 

Where a civil Court has taken action under S 476 , 
Cr. P. Code, the revisional court cannot act under 
S. 439 Cr. P, Code. {Duckworth, /.) VaLAB DaS 
V. MAUNG Ba Than. 86 I. C. 362 : 26 Cr. L. J. 823 : 

A. I. R. 1924 Rang. 64. 

-Ss. 439 ( 6 ) and 417— Acquittal—Appeal not 

preferred by Government — Revision, 

Where the Government does not prefer appeal 
under S. 417 against acquittal the High Court will not 
-interfere under S. 439 , unless there is error of law or 
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procedure on the face of the judgment. {Fawcett, J, 

C, and Kemp, A, J, C.) EMPEROR v. JaNU FaKIR 
15 S. I. R. 171 : 23 Cr. I. J. 343 : 68 I. C. 999 *: 

A. I. R. 1922 Sind 22. 

Appealable oases. 

-S. 439— Appealable cases—Appeal pending — 

Notice for enhancing sentence should not oe issued till 
dismissal of appeal. 

When a case comes to the knowledge of the Court 
by an appeal having been filed against a conviction it 
is not desirable, if the appeal is admitted, to issue a 
notice at the same time under S. 439 to enhance the 
sentence. The notice should issue after the appeal 
has been dismissed after being dealt with on its merits. 
{Macleod, C. J. and Crump, J,') MaNGaL MaRAN 
V. EMPEROR. 49 Bom. 450 : 27 B. L. R. 356 : 

87 I. C.424 : 26 Cr. L. J. 968 : A.I.R. 1926 Bom. 268. 

■ ■ S. 439 —Appealable cases—Right of appeal 
not availed of—Conviction illegal—GervernmetU of 
/fidia Act, S- 107 . 

As a general rule when the petitioner has bad an op¬ 
portunity of appealing and has not utilised that op¬ 
portunity the High Court will not permit a criminal 
revision petition. But where as a result of disallow¬ 
ing a revision in the case of an accused who having 
had an opportunity of appeal has not appealed, long 
sentence of imprisonment would be sustained, while 
according to the view of the High Court the convic¬ 
tion can only be for a smaller offence punishable with 
a very short term of imprisonment, it is open to the 
High Court to hear the case under its general powers 
of revision and if necessary to interfere. {Wallace and 
Madkavan Nair, //.) PUVANUR AtHAMU, In re. 

20 L. W. 914 : 86 I. C. 283 : 26 Cr, L. J. 747 : 

A. I. R. 1925 Mad. 239. 

--S. 439 —Appealable cascs^^Rcrncdy of accused 

is by way of appeal- 

In an application by an accused person for revision 
of an order of a Sub-Magistrate refusing to allow a 
private vakil to appear on his behalf, it appeared that 
the trial in which the private Vakil’s assistance was 
required had ended in the conviction of the accused. 

that the case was not one for interference in 
revision, because the accused could, in an appeal from 
the conviction, make it a ground of appeal that he 
was improperly deprived cf legal assistance at the 
trial. {Oldfield, /.) SaRAVAYYA, In re. 

17 I. W. 357 : A. I. R. 1923 Mad. 484 (2) : 

44 M. L. J. 366. 

-S. 439 —Appealable cases—Application to 

laiocr Court—Omission to make—Effect of. 

Where an application can be made in revision to a 
lower Court, the High Court should not under ordinary 
circumstances entertain an application in revision un¬ 
less an application has already been made to the 
lower Court. 30 All. 116 ; 36 Cal. 643 Foil. {Lyle, A. 

J, C..) Sat Narayan Singh «/. Emperor. 

9 0 . L. J. 280 : 25 0, C. 87 : 71 I. C. 995 : 
24 Cr. L. J. 276 : A I. R. 1922 Oudh 147. 

-Ss. 439 and 413— Appealable cases — Appeal~ 

able sentences against some—Appeal by thcm^Effect on 
others. 

Where the Sessions Judge is dealing with appeals 
by the accused who have received appealable sen¬ 
tences, he can deal with the applications made by 
other accused who have received non-appealable sen¬ 
tences. 1919 P. H. C. C. 265 , App. { Jwala Prasad, 

/.) Biswanath Singh v. Emperor. 60 l. c, 798 : 

22 Cr. L. J. 297 : 3 V. P. L. R. (Pat.) 44. 
— ~ S. 439 (1) and {h)^AppecUable cases^Revision 
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is excluded by competency of appeal-High Court cannot 
.interfere suo motu. 

The competence of an appeal excludes the right to 
move for revision. Where in such a case proceedings 
for revision are instituted, the High Court cannot 
.interfere even suo motu under cl. (i) of S. 439 . {Kin- 
£aid, J>C, and Kennedy, A./.C.) NURAN z;. EM¬ 
PEROR. 25 Cr. L. J. 1362 : 82 I. C. 754 ; 

18 S. L. R. 262 : A. I. R. 1925 Sind 206. 

——-S. 439 —Appealable cases—Appeal entertain- 

.able—Revision not allowed. 

Where the accused has a right to appeal but he 
does not, an application for revision cannot be enter¬ 
tained. {Kincaid, J. C. and Kemp, A, J. C.') HaR- 
BHARWANDAS v. EMPEROR. 

60 I. C. 1001 (2) : 14 S. L. R. 17 : 22 Cr. L. J. 313. 


Compounding of offences. 

-S. 439— Compounding of offences —Scope of — 

Rower of Court. 

A boy was convicted under S. 323 along with his 
father and was sentenced to receive stripes. His 
•father appealed but the case was compounded. The 
iboy had no right of appeal and the Judge refused to 
deal w’ith the case in revision. Held, S. 439 autho¬ 
rises the High Court to exercise any of the powers 
conferred on a Court of Appeal and if a Court of 
Appeal can allow’ the composition of an offence it 
.follows that the High Court can allow the same in 
revision too. 7 A. L. J. 1031 Ref. {Lindsay, 
5HIBBO V. Emperor. 45 A. 17 : 24 Cr. L. J. 854 : 

74 I. C. 1046 : A. I. R. 1922 All. 488. 

-S. 439— Comp^utuling of offences — Comfro- 

.mise after conviction cannot be sanctioned. 

The High Court has no power as a Court of Revi* 
sion under S. 439 read with S. 423 (i) {d'), to sanc¬ 
tion the composition of an offence when entered into 
after the conviction of the accused. {Bucknill, /.) 
AUDHI Rai V. Emperor. 3 Pat. I. T. 458 : 

65 I. C. 432: 23 Cr. L. J. 80 : A. I. R. 1923 Pat. 89. 

Construction of. 

_Ss. 439, 55Q—Construction — Provincial In- 

^solvency Act {V of S.(i<)—Conviction under — 

Jurisdiction to hear appeal ; when complaint lodged 
■by the Session f Judge himself—Consent of parties, 
whether confers jurisdiction. 

The words “ try any case ” in S. 5S^> Code, 

-are comprehensive enough to include the hearing of 
an appeal. 23 Cal. 45 , Foil. The consent of a party 
concerned cannot affect the absolute disqualification 
.imposed by S. 556 , Cr. P. Code. 32 All. 635 , Foil. 7 C. 
W. N. 708 Dist. {Campbell, A) MaMOON v. CROWN. 

4 L. L. J.452 : 67 I. C. 622 : 

14 P W. R. 1922 (Cr.) ; 61 P. I. R. 1922 : 

23 Cr. L. J 446 : A. I R. 1922 Lah. 30 (2). 

■■ —s. 439 Construction — Power to revise order 

^of its own Judge by High Court is not within section. 

Notwithstanding the reference to procedure ordi- 
narily peculiar to trials in a High Court, S. 439 does 
not empower a High Court to revise the judgment of 
one or more of its own Judges* (^Oldfield and Deva- 
.doss, //.) KUNHAHAMAD HaJI v. EMPEROR. 

46 Mad. 382 : 72 I. C. 599 : 24 Cr. L. J. 439 : 
(1923) W. N. 94 : A. I. K. If 3 

Conviction. 

-S. Conviction—Application by a stran- 


A Court should be loath to interfere on behalf of a 
Q>erson convicted in a criminal case, if that person is 
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ment. 

an adult and of ordinary intelligence, when that 
person himself in no way contests the propriety of his 
conviction. {Stuart, J.) NaRAIN PRASAD v. EM 

PEROR. 45 All. 128 : 20 A. L- 3. 909 : 71 I. C. 243 r 

24 Cr. L. J. 115 : L. R. 3 A. 178 Cr. r 

A. I. R. 1923 All. 85. 

- - —S.439— Conviction—Comnetton of Magistrate 

affirmed by Sessions Judge— Amendment of revision 
application into one from original conviction. 

The High Court on an application for revision of an 
order of the Sessions Judge confirming a conviction by 
a Magistrate, directed the application to be converted 
into one for revision of the order of the Magistrate and 
quashed the conviction. {Walsh, J.') MUN.^HI LaL 
V. Emperor. 20 A.L.J. 198 : L. R. 3 A. 34 (Cr.). 
66 I. C. 184 : 23 Cr L, J. 248 : A. I. R. 1922 All. 21* 

Conviction under wrong section. 

-S. 439— Conviction under wrong section — 

Conviction recorded under repealed Act not a vital 
error if accused guilty under an act in force. 

Where thej Deputy Magistrate overlooked the fact 
that Act I of 1904 had been replaced by the Poisons 
Act of 1919 and recorded a conviction under the Act 
of 1904 , held, that this error is not vital and does not 
vitiate the conviction recorded by the Deputy Magis¬ 
trate. {Dalai, A. J. C.) EMPEROR v. SaRJU PRASAD. 

10 0. L. J. 208 : 77 I.C. 192 : 25 Cr. L. 3. 336: 

A. I. R. 1924 Oudh 32. 
-S. 439— Conviction under wrong section — Ac¬ 
cused convicted of one offence though facts fousid would 
constitute more serious offence—High Court would not 
interfere unless sentence is inadequate or accused is de¬ 
prived of right of appeal. 

Where a Magistrate convicts an accused person of 
an offence falling within his jurisdiction though the 
facts found would also constitute a more serious 
offence not within his jurisdiction, his proceedings are 
not void ab initio and the High Court will not ordi* 
narily interfere unless the sentence appears inadequate 
or unless the accused has been deprived of the right of 
appeal. 13 Bom. 502 and 24 Mad. 675 , Ref. {Mac- 
pherson, J.) BaRHAMDEO RaI v. EmPEROR. 

26 Cr. L. J. 1669 : 90 I. 0. 439 : 

A. I. R. 1926 Pat. 36. 

Defective judgment. 

- ■' S. 439 —Defective judgment—Defects revealed 
in prolonged proceedings—Prosecution should not be 
helped with re-trial. 

It will not be right to allow the prosecution to shape 
its case afresh after the whole matter ha.s been thrashed 
out and the defects brought to light in the course of 
prolonged proceedings. No re-trial should be ordered in 
such a case. {JVewbould and Mukerji, J J.') KeDAR 
Nath v. Emperor. 4i c.L.J. 172 : 29 C.W.N. 408 : 

26 Cr. L. J. 849 : 86 I. C. 705 .* 
A. I. R. 1925 Cal. 603. 
——S, 439— Defective judgment—Void proceedings 
can be stayed. 

A proceeding which is void for want of jurisdiction 
cannot be- literally quashed but the High Court can 
direct further proceedings to be stayed. {Oldfield and 
Devadoss, //.) SiKKA GOUDAN, In re. 

17 L. W. 69; 72 I. C. 351 : 24 Cr. L. J. 351 : 

A. I. R. 1923 Mad. 326. 
— ■ S 439 —Defective judgment—finding can be 

revised when inference from proved facts is groutidless. 

The High Court will set aside the findings of a lower 
Court when the inference drawn by the lower Court 
from proved facts seems to be unwarranted. {Kin- 
khede, A. J. C.') SUBIMIYA V. EmPEROR. 
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CK P. CODE CF 1898), S. 439—Enhancement of 

Senti'Uce 

95 Cr. L. J. 1073 : 81 I. C- 897 ; 

A. I. K. 1926 Nag. 123. 

Enhancement of sentence. 

-S. 439 (6)— Euhancement of st'7>tctit e--AtC7tsed 

i iilli-d ufo>! to sho7o cause against enhancctnctit ran con¬ 
tend that his trial was illegal. 

An .ic.'u^ed to whom an opportunity has been given 
of showing cause why his sentence should not be en¬ 
hanced is enlUled, on appearing, to show that the trial 
was contrary to law and thus illegal, though the ques¬ 
tion was not raised at the trial. {Fmocett and Coyalee, 
Tj t Empekok V. Man ANT K. Mehta. 

49 Bom. 892 ; 27 Bom. L. E. 1343. 

-S.439 —Enhancement of sentence—Application 

of eomplainant. 

As a matter of practice the High Court will not 
entertaiT^ a revision application for enhancement of a 
sentence at the instance of a private complainant.The 
remedy of a i^rivate complainant who considers a sen¬ 
tence unduly lenient is to diaw the attention of the 
(iovernment to that fact and the District Magistrate, 
Se-^^ions Judge or (lovernment Pleader may draw the 
attention of the High Court to a sentence with a view 
to its being enhanced. {Afacleod, C J. and Shah, /.) 
NaGJI I)UL.\, In re. 48 Bom. 358 : 

26 Bom. L. K. 182 • 25 Cr. L. J. 966 : 81 I. C. 614 : 

A I. R. 1924 Bom. 320. 
_^S. 439 —Enhancement of sentence— Interfer¬ 
ence svith. 

'I'he sentence in each case after conviction must be 
left to the Judge or Magistrate who tries the case, and 
the Higli Court ouglit not to interfere in revision unless 
the sentence is too severe or loo lenient to be said to 
be in the exercise of a proper discretion. IMadeod, 
C. /. and Shah, y.) SaNTU JaDHAV EMPEROR. 

22 Cr. L. J. 324 : 61 I, C. 52 : 23 Bom. L. R. 368. 

-S, 439 (Z) — Enhancement of sentence — Sen¬ 
tence passed by Magistrate not specially empowered. 

Except in very e.xcepiional cases the sentence pass¬ 
ed by the High Court under its powers of enhancement 
should not, wliere the senten'-e has been imposed by a 
Magistrate not specially empowered, exceed one of 
seven years’ r'gorous imprisonment which a Magi.strate 
acting under section 34 has power to pass. The usual 
course where the Court thinks that a sentence of seven 
years’ rigorous imprisonment would not meet the ends 
of ju.stice would be to set aside the trial and order the 
case to be committed to the t-ourt of Ses.sions. {Scott- 
Smith and Efordc, JJ.) Sewa SINGH 7 /. RaNGHA. 

24 Cr. L. J. 932 : 75 I.C. 356: 
A, I. R. 1923 Lah. 600. 

-S. 439 C6) — Enhancement of sentence — Court 

ordinarily confines itself to points raised in the rezision 
petition. 

Ordinarily a Judge disposing of a revision petition 
filed by a convicted person or his pleader against the 
propriety of his conviction cannot be said to be adjudi- 
on the question of enhancing the sentence. A 
Court exercising its revisional powers upon a revision 
petition ordinarily deals with the points raised in the 
petition and has no occasion to travel outside them 
and consider the whole case upon its merits, as the 
Court that tries the accused and the Court that hears 
the appeal, if any, doe.s. It might be otherwise in a 
revision case taken up by the Court suo motu, {.Spencer 
and Wallace, J J .') SD. AnIF SaHIB, In re. 

26 Cr. I. J. 583 : 86 I C. 727 : 
A. I. R. 1925 Mad. 993. 

-S. 439 ( 6 )—Enhancement of sentence—AppIE 

cation by prosecution for—Accused can shozv cause even 


CR. P. CODE CV OF 1898), S. 439-.Enliancement of 
Sentence. 

against original conviction—High Court has power to 
set aside conviction. 

Under the provi.sions of the new sub-section ( 6 ) 
added to S. 439 by the Criminal Procedure Code, 
Amendment Act No. XVHI of 1923 , the accused is en¬ 
titled, in showing cause against enhancement also, to 
show cause against his conviction. The amendment 
thus enables the High Court not only to refuse an 
enhancement of sentence but also to set aside the con¬ 
viction if it thinks that both the sentence and the 
conviction are equally unjustifiable. {Kinkhede, A. 

J. c.) Emperor v. Mahadeo Ganesh. 

26 Cr. L. J. 821: 86 I. C. 469 ; 

A. I. R. 1926 Nag. 321. 

-S. 439 —Enhancement of sentence — High 

Court can enhance sentence but where sentence is not 
manifestly inadcouate it zoill not he enhanced. 

Although a High Court has power under S. 439 to 
enhance the sentence awarded by the lower Court, yet 
it will not ordinarily exercise its exceptional revisional 
powers in the direction of enhancing sentences, 
unless the sentence® are manifestly inadequate. The 
mere ground that the High Court would itself have 
passed a heavier sentence, or that it would have main¬ 
tained a heavier sentence is not enough to enhance 
the sentence. 7 P- R. 1889 (Cr.), Foil. {Simpson and 
' Gokaran Nath Misra, A. J. Cs.') SiTA RAM v. 
Emperor. 12 0. L J. 421 : 2 0. W. N. 560: 

89 I. C. 452 : 26 Cr. L. J, 1364 : 

A. I. E. 1925 Oudh 723. 

-S. 439— Enhancement of sentence — High 

Court issuing notice suo motu for enhancement of 
sentence—Prisoner absent and unrepresented — Sen- 
. tence cannot be enhanced. 

I Where the High Court, of its own motion, has- 
i issued notice to a prisoner to show cause ^^hy his sen¬ 
tence should not be enhanced and where at the hear¬ 
ing of the notice neither the prisoner nor his Counsel 
is present, the High Court cannot pass an order enhan¬ 
cing the sentence. A. I. R. 1924 Mad. 640 Foil. If 
such an order is passed, it is null and void andean be 
declared to be so. {IVazir Ilamn, A. J. C.') PaRAS 

Ram V. Emperor 26 cr. L. J. 543 -. 

85 I. C. 383 : A. I. R. 1925 Oudh 476. 

-S. 439 —Enhancement of sentence. 

Although the High Court has power to interfere in 
revision with an inadequate sentence it does not ordi¬ 
narily interfere merely because it would itself have 
passed a heavier sentence so long as the sentence 
passed involve'^ substantial punishment. {Heald, J.') 

Emperor v. Bejai. 3 Brr. L. J. 165 : 

A. I. R. 1924 Rang. 373(1). 

-Ss. 439 and Enhancement of sentence — 

Appeal by convict and revision by High Court — Convic¬ 
tion for murder in place of conviction for lesser offence 
is justified. 

Where there is an appeal by a prisoner, and in 
addition the High Court takes seizin of the case under 
its revisional jurisdiction, the conviction for a lesser 
offence where the prisoner has been suitably charged, 
can be converted into one under S. 302 , Penal Code, 
and the sentence enhanced accordirgly, under the 
combined provisions of Ss. 423 and 439 . {May Oung 
and Dnckzvorth, JJ-j) On ShWE alias KAl AW t». 
CROWN. 1 R. 436 : 76 I. C. 711 : 25 Cr. I. J. 247 r 

A. I. R. 1924 Rang. 93. 

-S. Euhaneement of sentence—Sentence 

cannot be enhanced except on very serious grounds — 
Cr, P, Code, S. 147 . 

It is perfectly impossible for the High Couit to do- 
the duty of all the Sessions Courts subordinate to it 
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CK. P. CODE (V OF 1898), S. 439—Evidence. 

and it is primarily the business of the Police and the 
prosecuting agency to see that the Sessions Court try¬ 
ing the casein the original does its duty. It is very- 
difficult fcr the Crown successfully to press for enhance¬ 
ment when their representative in the Sessions Court 
appears to have allowed the Sessions Court to pass 
the sentence, it did. without any serious attempt to 
modify it. (^Kennedy, J. C. and Raymond, A. J. C.) 

Emperor z'. Kasim Walad Mahammad Sapfar. 

17 s. L. R. 268 : 26 Cr. L. J. 177 ; 
83 I. C. 887 : A.I.R. 1925 S:nd 188. 

Evidence. 

- -—S. 439 hvidence—Sufficiency of evidence. 

The opinion of the Court of first instance in respect 
of sufficiency or insufficiency of evidence will not be 
questioned in revision. {IVazir Hasan, A. J. C.) 
SiTAL Din V. Emperor. 77 l. c. 302 : 

25 Cr. L. J. 366 : A. I. R. 1925 Oudh 49. 

-S. 439—A vidence ^Conflicting vieius of cvi- 

dence by the lower Courts. 

The respondents were called upon to show cause 
why they should not be ordered to furnish security for 
their good behaviour for one year. A Magistrate of 
the first class held an inquiry as to the truth of the 
information under S. 117 , Cr. P. Code, and finally 
under S. 119 of the same Code discharged the respon¬ 
dents. The District Magistrate referred the case to 
the High Court asking it to set aside the order of dis¬ 
charge and eilher convict the accused under S. 118 , 
Cr.P. Code or pass an order for further enquiry. Held, 
that the trial Court having fully considered the evi¬ 
dence and discharged the accused the High Court 
would not interfere unless it could be shown that the 
order of the trial Court was either perverse or unreason¬ 
able. (^Wazir Hasan, J. C.) EmPEKOR v. JaGA- 

damba Singh. 10 0. & A. l. r. 5li: 

11 0. L. J. 334 : 1 0. W. N. 245 : 81 I. C. 802 : 
25 Cr. L J. 1026 : A. I. R. 1924 Oudh 368. 
-S. 439— Evidence — Revision — Failure to exa¬ 
mine important witness. 

Revision was allowed on the ground of omission to 
examine important defence witness without sufficient 
cause. {Adami and Bucknill, //■) JAMUNA SiNGH 
V. Emperor. 3 Pat. 591 : 25 Cr. L. J. 1255 : 

82 I. C. 263 : A. I. R. 1925 Pat. 55. 

■ -S. 439— Evidence—Power of interference — 

Consideration of evidence. 

The High Court is not debarred from entering into 
a discussion of and looking into the evidence and the 
facts in order to find out if there has been a miscarriage 
of justice when exercising its powers under Ss. 435 and 
439 , Cr. P. Code. {JCuiwant Sahay, /.) DarOGA 

Singh v. Emperor. 1924 p. H. c. c. 177 : 

6 P. L. T. 638 : A. I. R. 1924 Pat. 758 (2). 

Exercise of discretion. 

-S. 439_ Exercise of discretion—Reference by 

Sessions Judge — Revision, right of. 

It would amount to a denial of justice to accept the 
argument that a reference by a Sessions Judge w’hich 
High Court may or may not see fit in its discretion to 
entertain,resulted in depriving a convicted person of the 
right to apply to the High Court in revision. It by no 
means follows from this view that any accused pe^on 
has the right to come in revision more than once. The 
mere fact that he had failed on his first application to 
raise the point which he relied upon in bis second, 
would give a discretionary power not to entertain the 
second application at all. {IVa/sh 
KoHNA Ram v. EmPEROR. 46 All. 11 : 20 "J® = 

L. R. 3 A. 141 (Cr.) : 4 XT. P. L- (A.) 162 : 

Q. D.—VOL. I—147 


CR. P. CODE (V OF 1898), S. 439--Exercise of Dis¬ 
cretion* 

68 I. C. 32 : 23 Cr. L. J. 496 : A. I. R. 1922 All. 502. 
— —S. 439— Exercise of discretion — Order of re¬ 

trial to be made in case of serious offences. 

Ke-trial should be ordered only in exceptional cases 
as, for instance, when the offence alleged is of a 
serious character. Where the Lower Court has mis¬ 
quoted the evidence or the evidence being prima facie 
reasonable and credible the Court gives no grounds for 
rejecting it, an order of retrial is proper. (Ikfears, 
C. J.) Nand Ram V. Khazan. L. R. 2 A. (Cr.) 68 . 

---S. 439— Exercise of discretion — Defects 

revealed in prolonged proceedings—Prosecution should 
not be helped with retrial. 

It will not be right to allow the prosecution to shape 
its case afresh after the whole matter has been 
threshed out and the defects brought to light, in the 
course of prolonged proceedings. No retrial should be 
ordered in such a case. (Hezobould and Mukerji,JJ.) 

Kedar Nath Chakravarti t/. Emperor. 

41 C. L. J. 172 : 29 C. W. N. 408 : 86 I. C. 706 : 
26 Cr. L. J. 849 : A. I. R. 1926 Cal. 603. 

-Ss. 439 and 562— Elxercise of discretion — 

Release of first offender on furnishing bond. 

The High Court in revision directed that the accused 
who had been sentenced to two months’ rigorous im¬ 
prisonment for having picked the pocket of the com¬ 
plainant, be released on furnishing a bond with 
sureties under S. 562 of the Code. {.Chatteriee and 
Cuming, //.) ABDUL KaDER 7 '. MONO MOHAN 
OOPE. 23 Cr. L. J, 235 : 66 I. C. 75 : 

25 C. W. N. 720. 

— S 439— Exercise of discretion—Charge set¬ 
ting aside of. 

The High Court certainly has the powei to set aside 
a charge, but it should exercise it only in very excep¬ 
tional cases. {Scott-Smith, J.) BUTA SiNGH v. 
Emperor, 5 L. L. J. 36 : 71 I. C. 246 (1) : 

24 Cr. L. J. 118 (1) : A. I. R. 1923 Lah. 278 (1). 
---S. 439— Exercise of discretion. 

AVhere a discretion has been exercised by a Court 
of competent jurisdiction which is not on the face of 
it arbitrary, the High Court in revision will neither 
inquire into the reasons nor interfere. {.Mullick and 
Maepherson, JJ.) GULLl BhaGAT v. NaRAIN 
SINGH. 2 Pat. 708 : 6 Pat. I. T. 404 : 

2 Pat. L. E. 165 (Cr.) : 2 Pat. L. R. 187 (Cr.) : 

25 Cr. L. J. 446 : 77 I. C. 734 : 

A. I. R. 1924 Pat. 283. 

■ —-S. 439— Exercise of discretion — Revisianal 

powers when to be exercised. 

The High Court should not hesitate to exercise dis¬ 
cretion in its revisional jurisdiction whenever circum¬ 
stances seem, clearly to justify its so doing. i^Bucknill, 

/.) Raghupat Sahay z/. Emperor. 

3 Pat L.T. 93 . 1922 P. H. C. C. 26 . 66 I.C. 336 
23 Cr. D. J. 272 : A. I. R. 1922 Pat. 160. 

-S. 439— Exercise of discretion—Parties 
should not be encouraged to come to High Court from 
time to time before completion of trial. 

It is undesirable that the discretionary powers of 
Court should become crystallized, but it would serious¬ 
ly impede the administration of justice if parties were 
encouraged to come to the High Court from time to 
time before the completion of a trial and only in ex¬ 
ceptional cases should'the Court interfere in revision 
in pending cases. 28 Bom. 533 and 8 S. L. R. 143 , 
Foil. {^Kincaid, J.C. and Aston, A./.C.) MaHOMED 
V. Mahomed Idris. 26 Cr. L. J. lioi : 88 I.C. 189 : 

A. I. R. 1925 Sind 328. 

-S. 439— Exercise of discretion — High Court 

will not interfere with exercise of discretion which is 
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CR. P. CODE (V OF 1808), S. 439—Finding of 
facts. 

High Court may go into facts and if there is a reason¬ 
able doubt as to the guilt of accused, it will give him 
the benefit of doubt and set aside the conviction. 
(AM'trj. /.) SHIAM SUNDARt'. EMPEROR. 

20 A. L. J. 276 : 4 U. P L. R. (A.) 186 : 

66 I. C. 177 -. 23 Cr. L. J. 241 : 
A. I. R. 1922 All, 122. 

-— S. 439— Fiudiiis of /acts — hnerferenc^ is only 

in excepti^ nal cases. 

Where both the lower Courts have concurred in a 
finding of fact and there is nothing illegal or erroneous 
■eithou* oppot luniiv to I'C hcard^Ohlccttonublc passai^es procedure of the Magistrate the High Court is 

n/ifst tH’ cxpun^rcd.' \ usually averse to interfere in revision, except in excep- 

II is an elemenlao duty of a Ju<lge in a cnininal | {Scott-S»tit/i, /.) TaBRI v. THE 

case to exclude evidence which is not legally acinus- | CROWN* 6 L. L J* 326 : 84 I. C. 937 t 

>ibk. A Magistrate slu)u!d not in his judgment in aj 26 Cr. L J. 393 : A. I. R. 1926 Lah. 442. 

criminal case to make observations prejudicial to the - --f inding of facts — I'y^/ten open to qttes' 

character of a person who i" neither a parly nor 
a witness in the pioceedings on materials which are 

not legally admissible as evidence. Even if the evi- 


CR. P. CODE tV OF 1898). S. 439—Expunging 
remarks. 

Ii is not uMial io« the High (-:ourl to interfere when 
ilK' lower Court being duly invested with <hscretion has 
. xercised it in a manner whicli is not on the face of it 

nvbitiary. < Kincaid an./ Aston, A.J. 

I.Ar,,,. KHK 25 Cr. L. J. 1368 ; 82 I. C. 760 : 

A.I. R. 1925 Sind 190. 

Expunging Remarks. 

___s. Jfxpnnj^iny: remarks—Adverse re- 

marks about ekaracter of stran.ites to proceeding's 


(ion . n revision. 

Ordinarily the High Court would not in revision go 


not legally admissible as evidence. Even if the evi- ' behind the concutreiU findings of the Courts below on 
dence^is legally admissible, the Magistrate lias no 1 question of fact. {Devadass^ J.) MARUTHAYEE z/. 


right to luakc such observations against a person wjtir 
out living him an opportunity lo be heard. It would 
be an abuse of judicial privilege for a Magistrate lo 
pass strictures on third peisons like thU It would be 
a denial of justice lo allow such teflections upon the 
character of a person to stand and the High Court 
should order the e.xpungemciU of the objectionable 

rnf-"" KOWN“■6 Z^uieehs'iTiZ 

DAS .. ^ ^ ^ ^ ^ 

A. I. R. 1926 Lah. 392 (2). 

__S. ^Z9~/'Jxpnn^'in^' remarks—IIii/h Court 

will exPuni/c remarks by Appellate Court doubting 
correctness of trial Court's acquittal of an accused 
when no appeal was made from such acquittal. 

The High Court in revision will not permit the con¬ 
tinuance on record of the e.xpressions ot a lower appel¬ 
late Court tending to show its opinion that an accused 
though acquitted by trial Court and in spite of the ab¬ 
sence of appeal from the trial Coiiri*s acquittal was re* 
allyguilty. The reason is that a person must be deemed 
to be innocent of the charge made against him once he 
is acquitted of the offence in regular course of law and 
there has not been any appeal made to a superior 
tribunal, rherefore it is not proper for an appellate 
Court when disposing of an appeal of one of two co¬ 
accused who were tried together and one of whom 
was discharged, to employ expressions w hich amount 
to a finding that the acquittal of the accused in ques¬ 
tion was wrong {Ffordi\ J.) ABDUL AZIZ v. 

Emperor. 25 Cv. L. J. 1245 : 62 I. C. 173 : 

A. I. R. 1925 Lah. 129. 

Finding of Facts. 

’Finding of facts—Ferwers of IItgh 


APPAVU PII.LAI. 


S. 439 


Court. 

A revisional Court docs not pass judgment founded 
on the balance of credibility bet\veen two conflicting 
sets of witnesses or two conflicting issues of fact 
but it may be compelled to difler from a fiiid- 
ing of fact which Is either perverse or has been arriv¬ 
ed at contrary’ to well-established principles of law. 
{Walsh. /.) UMED SINOH v. EMPEROR. 

21 A. L. J. 765 : L.R. 4 A. 221 (Cr.) : 46 All. 64 : 

A.I.R. 19£4 All. 299. 

_— S. 439—////t////*’’ t?/‘ Arr/j —High Conti may 

interfere on facts. 

The practice of the High Court has long been not 
to interfere in the criminal revision on facts found by 
the lower appellate Court, but the rule is not an 
absolute* one. Therefore, in a particular case the 


72 I. C 892 ; 24 Cr. L. J. 476 
31 M. L. T. 388 (H. C.) j 
A. I. R. 1923 Mad. 237 (2). 

-S. tkZ9--Finding of facts. 

Pattas and kist receipts are evidence not merely of 
legal right but of possession also. Where the Magis¬ 
trate comes to a perverse conclusion on the question 
of possession after getting rid of the oral and docu* 
mentary evidence in the case the High Court can inter¬ 
fere in revision. {IlamesatHy THYLAYEE AMMAL 
V. SRIRANGAROYA GOUNDAN. 71 I. C. 228 : 

24 Cr. L. J. 100 :31 M. L. T. 202 : 16 L W. 497 : 
(1922) M. W. N. 629 : A.I.R. 1023 Mad. 60 ? 

43 M. L. J- 624. 

_S. 439— Finding of facts—No revision will 

be allowed (?j regards question af a place being a public 

place. . . 

The High Court will not interfere in revision e.xcept 

in very rare cases of an e.xlreme liature. When the 
question involved is as to whether-a place is or is not 
a public place such question is a question of fact ^for 
decision on evidence in each particular case. (A fw- 
khede, A. /. C.') SabIMIVA v. EmPEROR. 

25 Cr. L. J. 1073 : 81 I. C. 897 : 
A. I.R. 1925 Nag. 123. 

-S 439 —of facts. 

Criminal revision is not a second appeal on questions 
of fuct. It is the custom in these cases lo accept 
facts as found unles.s there is anything on the face of 
the record .against the course being adopted, or the 
accused has been prejudiced by the action and proce¬ 
dure of the Courts below. {Prideau.Xy A. /. C.) 

Survabhan V. Emperor. 711. C. 667 ; 

24 Cr. L, J. 203 : A. I. R. 1923 Nag. 165. 

S. 439— Finding of facts—Decision on tacts 


is not liable to be set aside in revision. 

The Trying Magistrate is entitled to his opinion on 
facts and his decision is not liable to be set aside in 
revision even where he has not acted, according to a 
superior Court, with “fair miudedness and bieadlh of 
vision.” {Dalai. J. C.') HaFIZ KHAN v, EmPE* 
KOK. 26 Cr. L. J. 527 : 85 I. C. 387 : 

A. I. R. 1925 Ordh 658. 

-Ss. 439 and 440 —of facts—Inter' 

ferenec by High Court in revision, whether desinsble 
— Party's right to be heard before a Court of Revision. 

The High Court is always adverse to interfering on 
facts by way of revision as ilwould tend to remove 
the difference specifically laid down by statute be¬ 
tween appeal and revision. Under S. 440 , Cr. P. Code 
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CK. P. COBE (V OF 1898). S. 439—Finding of facts. 

no party has any right to he heard either personally or 
by pleader before any Court w lien exercising its powers 
of levision. {Dala/,/. C.) HafIZ KhaN Em- 

PEROR. 1 0. W. N, 878 : 10 0. & A. L K. 1189 : 

A. I. R. 1925 Oudh 568. 

---Ss. 439 and 145— Finding of facts—Perverse 

finding—Interference in revision ly High Court. 

Ordinarily the High Court will not interfere with 
findings of facts in the exercise of its jurisdiction 
under S. 439 , Cr. P. Code, but there can be no doubt 
that it has jurisdiction to review even questions of 
facts as the words of S. 435 , Cr. P. Code, clearly indi¬ 
cate, and will do so where there is a clear miscarriage 
of justice. A perverse finding of fact contrary to a 
mass of unrebutted evidence regarding the possession 
of one of the parties is liable to be set aside in revision. 
{IVazir Hasan., /.) EMPEROK v. SaKJI PRASAD. 

11 0 L. J. 330 : 1 0. W. N. 229 : 81 I.C. 890 : 
10 0. & A. I. R. 1042 : 23 Cr. L J. 1066 : 

A. I. R. 1924 Oudh 366. 

——-S. 439 — Finding of facts — IV/ien discretion 

may be exercised on facts. 

The power of the High Court to interfere in revision 
on facts should be very sparingly exercised, but in 
cases where there is a considerable doubt as to 
whether the accused is rightly convicted the High 
Court will interfere. {^Danielsy /. Cf) MaHOMED 

Zahur C-. Emperor. 9 0 . L. J. 488 : 

76 I. C. 870 : 23 Cr. L. J. 278 : 
A. I R. 1923 Oudh 8 (2). 

' ■■ — —S. 439— Finding of facts. 

W here evidence has been considered by two Courts 
the High Court will not interfere in levision on the 
facts, though it may do so in exceptional cases, 
{Daniels, J, C ) GURDIN v. EMPEROR. 

63 I. C. 407 : 22 Cr. L, J. 647 : 24 0. C. 225. 

— -Ss 439 and Z^{i’~-Finding of facts — iVon- 

compliance with S< 360 cannot be raised for first time 
in revision. 

The question as to whether the p’-ovisions of S. 360 , 
Cr.P. Code, have been duly complied with or not is a 
question of fact and unless it has been raiseil in the 
Court of fact it cannot be raised for the first 
time in the High Court in revision. {Mullick and 
Bucknill, J J,) SaIYiD MOHIDDDIN l. EMPEROR. 

4 Pat. 488 : 6 P. L, T, 154 : 1923 P. H. C. C. 112: 
86 I. C. 4o9 : 3 Pat. L. R. (Cr.) 110 : 26 Cr. I.J. 811 • 

A. I. R. 1925 Pat. 414. 

--S. ^39—Finding of facts—Findmg within 

the competence of the Lower Court. 

In revision the High Court will not interfere with 
a finding of fact, if it is within the competence of the 
lower Court. {Mullich and BnekniU, //•) GaJa 

Dar Lal V. Emperor. 60 l.c. 422 : 

22 Cr. L. J. 230 (Pat.) 

— —S. 4i39~~Findiug of facts—’Exercise of furis- 
diction —Accused not applying — Effect, 

The revisional jurisdiction of the High Court can 
be exercised even in cases where the accused does not 
desire it. Unless a miscarriage of justice has resulted, 
findings of fact are not generally interfered with. 
{Kennedy, J.C. and iMadgavker, .4./.C.) HiranaND 
S'. Emperor. 76 I. C. 230 : 25 Cr. L. J. 134 : 

17 S. L. R. 245 : A. I. R. 1924 Sind 129. 

Jvrisdlction. 

-■ ■ — S. ^39—Jurisdiction—Ofder overruling ob¬ 

jection that jurisdiction is barred by S. 403 High 
Court can set aside order. 

The revisional powers conferred on the High Court 
by S .439 of the Cr.P.Code include the power of setting 
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aside an order overruling an objection taken on behalf 
of the accused to the jurisdiction of the Magistrate to 
entertain the charge, on the ground that a similar com¬ 
plaint had been previously made against the accused 
and dismissed 45 P K. 1^83 (< 'r.) Diss: 1925 Lah. 266 
Foil. {Scott-Smiih. /.) GOPAL DOSS v. MaGHI RaM. 
7 L. L. J. 252: 90 I. C. 292 : 26 Cr. I. J. 1508 : 
26 Prnj. L. R. 363 : A. I. R. 1925 Lah. 439. 

--— 8 . 439— Jurisdic'ion — Revision lies where 

loioer Court has assn/ned I urisdiction by ignoring agg' 
ravating facts. 

The Pligh Court will set aside the conviction of an 
accused where the accused himself has objected to 
the jurisdiction of the lower Court which, by intention¬ 
ally ignoring facts of aggravation making the offence 
cognisable only by a superior Court, has tried the ac¬ 
cused. {Venkatasu ba Rao.J.) RaNGAYYA z^.SaNAPPA. 

20 I. W. 919: 25 Cr. L. J. 1193; 82 I. C. 57 ; 

A. I. R. 1925 Mad. 367. 

--S. 439— Jurisdiction—High Court staying 

Proceedings—Lower Court informed by party but dis¬ 
posing of case — Lower Courfs order is ultra vires. 

Once proceedings are stayed by the High Court and 
the matter is brought to the notice of the Court con¬ 
cerned it is its duty to slay its hands and stop further 
proceedings. 

Where an application was made to the lower Court 
j to stay the proceedings on the ground that the High 
j Court had ordered their stay and this application was 
supported by tlie certificate of the Vakil who had 
moved the application in the High Court. Held, that 
it was the Magistrate’s manifest duty to stay his hands 
and not to pass any order in the case and that if he did 
dispose of the case and p?ss final order, such order 
i would bez'/Ve'j and irregular. {Kulwant Sahay, 
J.) Gowri Shankar i*. Collector of Muzaffar- 
; pur. 6 P.L.T. 215: 3 Pat. L.R. (Cr.) 127 : 87 I. C. 421. 

1 26 Cr. L. J. 965 : A. I. R. 1925 Pat. 553* 

Order Under. 

j —-- Sb. 439 and 476 —Order under S. 476 , Cr. P. 

I Code—’Direction to prosecute—Revision by High 
I Court. 

j The High Court will interfere in revision with direc- 
! tion to prosecute made under S. 476 , Cr. P. Code, only 
• when that direction is based on grounds merely fanci- 
j ful, grounds so empty and so obviously wrong that the 
Court granting cannot be said to have formed serious 
judicial opinion. 23 A. 249 , Foil. {Macleod, C. J. and 
Crump, J.) EMPEKOR v. PARSHOTAMDAS M. ShaH. 

25 Bom. L. R 282: 72 I. C. 3^9: 24 Cr. I. J. 359 : 

A. I. R. 1923 Bom. 201 (1). 

Ss. 439 and 369— Order of—Dismissal of 
Criminal case for default—Power to re-hear. 

Where the High Court has dismissed a criminal case 
for default and not on the merits, the Court can hear 
the case. {Abdul Qadir, J.) KiSHEN SiNGH v. Gir- 
DHARI Lal. 69 l.c. 638; 23 Cr. L. J. (L.) ; 

1924 Lah.310. 

- S. 439 (2) —Order under — Failure in'previous 

retision against conviction will debar accused from 
shoicing cause against conzdetion. 

Per Spencer, J. —Though the words “unless he has 
already done so” do not occur in the end of sub-S. 2 
it must be assumed that they are . implied from the 
ordinary presumption as (o the finality of orders in 
criminal revision proceedings, {Spencer and bVallace 
//.) In re So. Anif Sahib. 86 Cr, L. J. 583 • 

85 I C 727: A._I. R. 1925 Mad. 993* 

- S. ^39-~Order under—Disposal of one revision 

case is no bar to another one out of same trial unless 
pciut raised in second revision case has teen actually 
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adiudicaUd upon in previous ca<e. 

The only limitation to the exercise of the right to 
apply for revision is that, under sub S. ( 4 ) to S. 43S 
applications for revision cannot be made both to the 
Sessions Judge and to the District Magistrate. Also a 
petitioner would in practice be required to state all his 
grounds for revision in a single petition. With these 
exceptions there is nothing in the Code to make the 
disposal of one criminal revis.on case a bar to the 
disposal of another arising out of the same original 
trial. It is only when there has been an actual adjudi¬ 
cation upon a particular point, such as the jurisdic¬ 
tion of the lower Court to try the accused or the ade¬ 
quacy of the sentence, that the High Court will not 
review its own decision. Hence where an accused s 
revision petition from his conviction has been dismis¬ 
sed, the complainant can apply for enhancing sentence. 

Per iVallaoe. /.— No Court can reasonably accept 
the principle that once it has passed any sort of order 
in criminal revision, it is precluded from entertaining 
any further revision petition or reference in the same 
case or even from proceeding suo motn. When a 
Court has refused to allow as adequate certain reasons 
put forward by a party for interference in revision, it 
cannot be said to have thereby endorsed the correct¬ 
ness, legality and propriety of the finding, seritence or 

order under revision beyond all farther possibility of 
Question. The Court woald no doubt refuse to listen 
to a fresh revision petition put in by a party who had 
already put in a revision petition and obtained orders 
thereon, on the salutary principle that a party must put 
forward all his grounds of attack at once. ^Spetuer 
and Wallace. //.) /« Sd. A NIK ^AHIB 

86 Cr.L. J. 583: 85 I. C. 727: A. I. K. 1925 Mad. 993. 

_S. Order under S- Court can exer¬ 
cise powers conferred by S. 423 (O . . 

It is competent for a Court under S. 439 of the 
Cr P Code to exercise the powers of an Appellate 
Court conferred by S. 423 (O M ^nd a forisort 
to reverse or alter an order of commitment passed by a 
Sessions Judge under S. 423 (O (5). C^) 

Ram Samujh Dal v. Emperor. U 0. D J. 748 . 

26 Cr. L. J. 1375 : 82 I. C. 767: 
A. I. E. 1925 Ovdh 233. 

_ Ss. and Order under S. 423 . Cr. 

C.—Appeal disposed of on merits — Pleader's ab~ 

sence. . . -.a 

Where the appeal is disposed of on the merits under 

S. 423 , there is no power in the High Court under 
S. 439 to set aside the judgment of the Court below, 
merely upon the ground that the pleader or the Coun¬ 
sel on behalf of the petitioner was not heard in the 
Court below. {Jwala Prasad and Couits. /J.) OLA- 

VAT Khan v. Emperor. 1 F. 589: 4 P. L. T. 98: 

71 I. C. 246: 24 Cr. L. J. 118: A. I. E. 1922 Pat. 587. 
s. 439 _ Order under S. 476 by Revetiue Court 

— Revision. . . c c 

The High Court has no jurisdiction under o. 439 of 
the Code to entertain an application to revise an order 
passed by a Revenue Court under S. 476 of the Code. 
lAdami and Bucknill. //.) RaKTO SINGH V. EMPE¬ 
ROR 2 Pat. L. T. 609: 6 Pat. L. J. 178: 61 I. C. 643: 

22 Cr. L. J, 403: 1921 P. H. C. C. 240. 

-S. Order under S. 476 , Cr. P. Code- 

No revision lies from an order under S. 47^* Cr. P. 

Code. y c> t: 

Where a Civil Court has taken action under S. 470 , 

Cr. P. Code, the Revisional Court cannot act under 

s/439. Cr. P. Code. 4 L.B.R. 339 and 40 C. 477 (F.B.) 

Foil. (Duckworthy /.) VaLAB DaS v. MAUNG BaT- 

Han." 1 Bang. 372 : 2 Bur. L. J. 154: 


CE. P. CODE CV OF 1898), 8. 439—Pending Proceed¬ 
ings. 

A. I. E. 1924 Eang. 64. 
Fending Proceedings. 

_S. 439 —Pending proceedings—Complaint not 

inquired into—Order to shoio cause why complainant 


should not be prosecuted can be revised. 

Where, without enquiring into a complaint presented 
by the complainant, the accused was ordered to show 
cause w’hy he should not be prosecuted under S. 182 
of the Penal Code, held, that the High Court had 
power to revise the order although no final order direc¬ 
ting the prosecution of the accused had been passed. 
(^Gokul Prasad. J.) SHEO BaLAK v. EMPEROR. 

69 I. C. 369: 22 Cr.L.J. 81 (All.): L E. 2 A. (Cr.) 126. 

__S. 439— Pending proceedings—Order direc¬ 
ting enquiry under S. 202 —Stay of such order cannot 

be made. , «, j 

A Magistrate cannot dismiss a complaint offhand 

unless he is satisfied that no prima facie case cf any 
kind is made out and if he considers that before issu¬ 
ing process against the person complained against he 
should makeVurther inquiry, interference by the High 
Court on the petition by either party for stay of the 
proceeding would obviously be uncalled for. {^fumsderty 

/.) Narayan Singh v. Emperor. 

^ ^ A. I. E. 1923 Lah. 663. 

_ S. 439— Pending proceedings—Final order 

not passed — Revision. 

The High Court has power to quash proceedings in 
a subordinate Court, even at the stage when the accu¬ 
sed is merely summoned and no final order is passed 
against him, wnen, if the pioceedings were allowed to 
continue, grave injustice would be clone to the accu¬ 
sed. (.Abdul Qundir, J.) THAKARIA v. PuRAN SINGH. 

67 I. C. 589: 23 Cr. L. J. 429: 

A. I. E 1922 Dah. 452 (2.) 

_ S. 439— Pending pr.Keedings — f/igh Court 

declined to interfere with pending proceedings, though 
the procedure followed was very irregular and extra¬ 
ordinary. 

Where the trial Magistrate consulted his appellate 
Magistrate as to the course to be followed in a parti¬ 
cular case and the latter gave advice on the matter to 
the former, held, that the procedure followed was ex¬ 
tremely irregular and extraordinary but did not justify 
interference by the Court so long as the proceedings 
had not come to a termination. (^Venkatasubba Rao. 
/.) Sami GovINDAN, In re. 20 L. W. 937 ; 

85 I.C 37 ; 26 Ci. L. J. 421 : A. I. K. 1926 Mad. 316. 

■ S. 439— Pending proceedings—Nigh Court 
7 vould interfere where bare statement of the facts of the 
case justifies interference. 

The circumstances which w’ill justify the interferen¬ 
ce of ihe High Court in a pending case cannot be laid 
I down with precision. But one safe practical test 
would be that a bare statement of the facts of the case 
without any elaborate argument should be sufficient to 
convince the High Court that it is a fit one for its in¬ 
terference at an intermediate stage. 25 Cal. 233 and 
47 Mad. 722 , Ref. to, (.^Baker. /.C.) Madh.-W BHaG* 
WANT V. Emperor. 26 Cr. L. J. 1093 : 88 I. C. 181 : 

A.I.E. 1925 Nag. 346. 

-S. 439 —Pending proceedings—Pending cases 

—Interference is exceptional. 

Although it is unusual to interfere in revision with a 
pending case the High Court will interfere in excep¬ 
tional cases, e.g.. where a pleader was charged under 
S. 409 for retaining fees the legal recovery of which 
was time-barred. {^Batten. J.Cf) KRISHNA RaO v. 

Emperor. 6 N. L. J, 119 : 73 I. C, 336 : 

24 Cr. 1. J. 960 : A. I. B. 1924 Nag. 47, 
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CR. P. CODE (V OF 1898), S. 439—Pending Proceed¬ 
ings. 

-— S. proceedings—Direction to 

Subordinate Court not to try a case cannot be made. 

Code does not authorise the 
High Court to direct a subordinate Court to refrain 
from trying an accused against whom process has been 
issued by such Court. iMullick and Bucknill, J r \ 
JHARU JLaL V. MaHANTH MaDAN DaS. 

2 Pat. 257 : 74 I. C. 713 : 24 Cr. L. J. 809 : 

« vion ^ Pat. 410. 

- S. 439— Pending proceedings — fJigh Court 

will not generally interfere—Complaint by one partner 
against another partner—Partnership subsisting— 
Dispute is of a chdl nature—PJigh Court will inter- 
fere. 

Although theFligh Court would not interfere much 
with the discietion of the Magistrates who are vested 

with ample powers to dispose of a case before it has 
proceeded to its due termination, it would so interfere 
on occasions where the circumstances clearly call for 
its interference. Courts should look with much suspi¬ 
cion on criminal actions which are brought forward by 
partners of a still subsisting partnership against one 
another, so as to make a prosecution an extremely op¬ 
pressive mechanism for compelling a partner to admit 
or pay up a claim or enter into some compromise in a 
matter which is really one, more suitable for settle¬ 
ment in a civil suit than a case for a criminal prose¬ 
cution. {Kennedy, J, C. and Rupchand Bilaram, 

A.J.C.) Udharam 2 /. Emperor. 

26 Cr. L J. 1303 : 89 I.C. 247 • 
A. I. R. 1925 Sind 231. 

Powers of High Court. 

-S. 439— Puwers of High Court — Order of 

Magistrate under S» 562 — Interference. 

Unless the order passed by a Magistrate under 
S. 562 is clearly mistaken or injudicious or amounts to 
a failure of justice, the High Court will not interfere 
in revision. {Mears, C.J. and Piggott, /.) MURLI- 
DHAR V. MaHBOOBKHAN. 47 All. 363 : 85 I. C. 848 • 

26 Cr. L. J. 624 : A. I. R. 1925 All. 644. 

--S. —Powers of High Court — Interference 

suo motu— Callings for records — Revision. 

A Court should be loath to interfere on behalf of a 
person convicted in a criminal case if that person is an 
adult of ordinary intelligence when that person himself 
in no way contests the propriety of his conviction. 
Under the very extensive powers conferred by S. 435 , 
Cr, P. C, the High Court can call for and examine the 
proceedings of inferior Courts if the necessity for 
doing so is brought to its notice in any manner. But 
before it does so it would have to be satisfied that 
there are apriori grounds for apprehending a miscar¬ 
riage of justice. {Stuart, J.) NARAIN PRASAD 

Nigam V. Emperor. 711. c. 243 : 

L. E. 3 A. 178 (Or.): 20 A. L. J. 909 : 45 A. 128 : 

24 Cr. L.J. 115 : A.I.R. 1923 All. 85. 

"■ —S. 439— Powers of High Court — Application 

to lower Court essential before moving High Court. 

An application to the lower Court is essential before 
moving the High Court in revision irrespective of 
whether the District Magistrate or Sessions Judge has 
power to grant the relief or not. {Mears, C. J. and 
Banerji, /.) SHARIF AHMAD V. QuABUL SlNGH. 

43 All. 497 : 19 A. L. J. 425 : 63 I. C. 875 : 
22 Cr. L. J. 715 : 3 TJ. P. L. R. (All.) 77. 

-S. 439—Power of High Court to award costs 

in revision against proceedings under S. 145 . See Cr. P. 
Code, Ss. 145 and 439 . Bai JIBa v. Chandulal 
AmbaLAL, 27 Bom. X. R. 1358. 

8 . ^Z^PffwCrs of High Court^Rule for one 


CR. P. CODE (V OF 1898), S. 439—Powers of High 
Court. 

relief can be utilized for any other relief. 

. Where the rule issued by High Court was to show 
I cause why the appeal should not be reheard by the 
' Sessions Judge. Held, it was within the competence of 
High Court to make any order as it may think fit, e.g., 
it may order that the order of the Sessions Judge be set 
aside. {Sanderson, C.J. and Panton, J.) BeJOY SinGH 
V. MaTHURIYa DeBYA. 42 C. L. J. 124 ; 

A.I.R. 1925 Cal. 1182. 
S. 439 —Powers of High Court—Complainant 
—Right to be heard — Defamation. 

On hearing a revision the High Court could hear 
a private complainant in the case of an offence under 
Ss. 500 and 501 , I. P. C. 42 C. 612 , Ref. {Chose and 
Cuming, J/^ ASHUTOSH DaS GUPTA z/. PURNA 
Chandra Ghosh. 60 Cal. 169 : 24 Cr. L. J. 2 a6 : 

71 I. C. 670 : 36 C, L. J. 287 : A. I. E. 1923 Cal. 11. 
— - ■■■—S. 439 Powers of High Court—Evidence if 

can be gone into—Case of non appealing accused—If 
can he considered. 

Ihere is no provision of law which debars a Court 
of revision from going into the evidence, if it thinks 
it fit to do so in the interests of justice. Where a 
number of accused are convicted and some only apply 
in revision to the High Court the court has jurisdiction 
to consider the case of the non-appealing accused also. 
{Moti Sagar, /.) ALLAH DllTA v. EmpEROR. 
25 Cr. L.J. 435 : 77 I. C. 723 : A. I. R. 1924 Lah. 686 . 

• ■ ■ —S. 439 —Powers of High Court—Order tin- 
der S. 523 , Cr. P. Code, can be examined. 

On a proper case being made out, a High Court has 
jurisdiction to examine orders passed under S. 523 , 
Cr. P. Code. (Broadway, J.') ChuNI LaL v. ISHAR 
Das. 4 L. 38 : 24 Cr. L. J. 670 : 73 I. C. 702: 

A. I. R. 1924 Lah. 76. 

—S. 439 —Powers of High Court—Order under 
S. 147 — Finding of fact. 

The High Court will not interfere in revision with 
an order by a Magistrate under S. 147 of the Cr. P. 
Code which is a mere finding of fact. {Jackson J.) 
KhaZI MUHAMAD Khan, in re. 22 L. W. 881. 

■—S. 439 —Powers o^ High Court—Revision 
from order under Chap. 12 {Ss. 145 * 148 )— Costs can¬ 
not he awarded — Cy. P. Code, S. 145 . 

The High Court has no power to award costs incur¬ 
red before it on the hearing of a Criminal Revision 
against an order passed under Chapter XII (Ss. 145 - 
148 ) of the Cr. P. Code, A.I.R. 1922 Mad. 502 (F.B.) 
Foil. K Spencer, Offg. C. J. Kumaraswami Sastri and 
Krisknan.JJ.^ P. VeERAPPA NaIDU v. AvUDAYAM* 
MAL. 48 Mad. 262 : 86 I C. 147 : 26 Cr. L. J. 707 • 

21 L. W. 688 (F. B.) ; A. I. R. 1925 Mad. 438 : 

48 M. L. J. 106. 

-S. 439 —Power of High Court—High Cou>t 

can exercise powers not conferred on Appellate Courts 
besides those conferred on such Courts—High Court 
can at any stage quash proceedings. 

S. 439 does not say that the High Court shall ex¬ 
ercise only those powe s that are conferred on a Court 
of Appeal ; but on the other hand it enacts that 
among the powers possessed by the High Court are 
the powers conferred on an Appellate Court. The 
High Court has power at any stage to quash or set 
aside proceedings. 22 C. 131 ; 26 C. 786 ; 39 M. 561 ; 

38 C. 168 ; 20 B. ^43 and 67 I.C. 589 , Foil. {Venkata- 
subbaRao, J.) RAMANATHAN CHETTIAR z/. SiVA- 
RAMA Subramania Aiyar. 47 Mad. 722 • 

20 L. W. 234 : 35 M. L. T. 77 : 1924 M. W. N. 656 i 

81 I. C. 785 : 26 Cr. L. J. 1009 ; 

A. I. R. 1926 Mad. 39 : 47 M. L. J. 378. 

■ ' - ■ S. 489 -Powers of High Court—In case of 
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Corn . 

.7 ///^/^ 

checi tii <T 7 <'.<' 7 ’;-/. • ,• i* 

Even though Hi,ql< Coart has concurrent junsthction 

with District Magistrate or Sessions Judge in the 
mntler of ordering further enquiry it is a nght course 
to adopt, to insist on the party exhausting all 
medies in an inferior Court before he comes up to High 
Court. The fact tlint an order for compensation pass¬ 
ed along with an order of discharge is revisable by 
the High Court only does not alter the procedure. 
ih-r:shnnu, y.) GOPOnONDHU AEA D. VFN- 

KATT S \M FaNTUI.U. 18 ^ ' 

f 1923) M. W. N 837 ; 76 I C. 1030 : 

25 Cr. L. J. 310 : A. I. R. 1924 Mad. 228. 

__Ss. 439 and 435 —of High Court — 

Difuiis':'il ^or default oanttoi be set aside. 

The High Court cannot and will not entertain a 
netition on a matter already disnosed of, when the 
onler disposing of it. i'. ^till in force nnd hns not been 
set aside A revision petition dismissed for default 
cannot i7e restored. (HW/.r-v. /.> NaRRA API'AV- 
YAr . DaRSI VENKATAPPAVVA. t t .taa . 

17 L W 23 : (1922) M. W. N. 821 : 23 Cr. L J. 746 . 
69 I C 634 : A.I.B. 1923 Mad. 276 (1): 44 M.L.J. 27. 
__ S. 439—/Wc'rx Hitrh Cotirt-^RCvtstou— 

Magistrate dccidiug that he has turis.dictien in a cate 


l„tnlocutory appeal-1’oiutr of a Supreme Court to 

interfere. , , „ 

O dinarilv there is no jurisdiction for a Supreme 

Court or an'v other Court to take up in revision what 

are interlocutory matters in a Criminal Couit. Ihere 

is no provision in the Cr. P. Code for an interlocutory 
appeal against a Magistrate’.s decision tl.at he has 
jurisdiction in a case and the High C ourt would not 
nterfere with such a deci ion in the exercise of its re- 
powers. (AC.r./. C- /.) 

KHOSLA Z-. K. L. niKSHIT. 3 O.W K. 104. 

_S ^Z^—Powr of f/igh Court^Dtscharge vf 

accused by Mattistrate—Order Or further enquiry by 
Sessions Judge-Revision by Hich Court. 

The Trying Magistrate after recording the evidence 
of a number of prosecution witnesses was of opinion 
that no case had been made out against the accusec 
under S. 4 oS, [. P. C.. and discharged the accused. 
The Sessions Ju<lge on going through the evidence 
was of opinion that the Magistrate had not given 
proper reasons for discharging the accused and 
ordered a further enquiry. field, that the order o 
the Sessions Judge was not illegal or improper and 
the High Court would not interfere in revision. 
{A’endalO A. J. C.) KARHCEY r-. PaNPIT IaCGaN- 
NATH PRASAD. 19 0. & A. L. R. 5'6 . 

A. I. R. 1925 Onrth 180. 

_-S. tiZ^—Powers of High Court^Revision 

against order of acqnittal~^Prtncip> es of interfer. net. 

The power of interference in revision against an 
order of acquittal should be most sparingly exercisei 
and only in cases wheieit is urgently demanded in the 
interests of public justice. Put this rule does not 
to cases where there has been no trial. The High 
Court will not interfere in any case on the ground that 
the inferences drawn from evidence are erroneous. 
iMullick and Maepherson. J J ) SlBAN EAI 
PHAGWAT DaSS. 6 P. L T. 833. 

_S. Powers of High Court — Revustou 

against orders under Ss. MS M7— 

Under the amended provisions of the Cr. P. Code 
orders under Ss. 145 and 147 can be revised by the 
High Court not only on the question of jurisdiction 
but-also on the question of legality. i^Kuhvant Sahay, 


High . CR. P. CODE (V OF 1898), S 439—Proceedings 
1 under S. 110. 

/ CHHAKAURi Tall 7). Ishar Singh. 

^ " 6 Pat. L. T. 799. 

_^>_S. 439— Perwers of High Court-Facts cons 

muting higher offence—Conviction for lighter offence 

— Jurisdiction — Interference. 

A Magistrate who convicts an accused person of an 
offence falling within his jurisdiction though the facts 
found would also constitute a more serious offence not 
within his jurisdiction, his proceedings are not void 
ab initio and the High Court will not ordinarily inter¬ 
fere unle.ss the sentence appears inadequate or the ac¬ 
cused has been deprived of his right of appeal. {Mac‘ 
fiherton. J.) BEKHAMDEO RAI v. EMPEROR. 

^ 26Cr. L. J 1569:90 1.0.439. 

_S. ^ZQ—Po 2 oer of High Court—Direction to 

I subordinate Court not to try a case. 

S 4^9 of the Cr. P. Code does not seem to autho- 
; rise the High Court to direct a subordinate Court to 
refrain from trying an accused against whom it has 
; issued a process. {Mullick and BucknilP J J I) JHARU 
I i.al?'. Mahanth Madan Das. 

I 24 Cr. L. J. 809 : 74 I. C. 718 : A. I. R. 1923 Pat. 410. 

■__S. 43')— Power of—High Court—Interfe^ 

rcnce—ICxcrcise of discretion not arbitrary. 

It is not usual for the High Court to interfere when 
the lower Court being dulyinvesled with di.«cretion has 
exercised it in a manner which is not on the face of it 
arbitrary. ^Kincaid and Aston, A.J. O.) ^^AN^U 
r/ EMPEROR. 25 Cr.L. J. 1368 : I• 0. 760 : 

A. I R. 1925 S.nd 190. 

“Proceed'ngs”. Mean ng of 
-S. 439—“ Proceedings meaning of—High 


Court can interfere in proceedings for granting bad. 

Proceedings in which it is or it has been d^etermined 
whether bail from the accused person should be taken 
or not come within the definition of “ any proceeding 
under S. 439 and the High Court can under that section 
interfere and control the propriety as well as the 

regularity of such proceedings. {Hinkhede, A.J.C.) 

LocAi government?'. Gulam Jilani. 

25 Cr. I. J. 1363 : 82 I, C. 756 : 

A. I. R. 1926 Nag. 228. 

_ -g 439 _ Proceedings under S. 107 , Cr.P.Code 

—Refusal to take action—If revisable. 

An order of a Magistrate refusing to take proceed¬ 
ings under S. 107. Cr. P. Code, cannot be set aside by 
a Sessions Judge in revision. < Greaves and Panton 

jr\ phanT Bhusan Roy V. KunJa I^ehari 
BlS\VA«i 25 Cr 1 J 679 : 8l I C. 167: 

* A. I. R. 1925 Cal. 262. 

Proceed ngs vnder S. 110, Cr. P. Code. 

_ S. 439 — Proceedings under S. no. (7/-. P* 

^^^te—Srveral accused—Legality of—Evidence of 
friends and relations—Value of evidence Duty 07 
Hich Court to cx/nsidcr. 

In proceedings under S. no, Cr. P. Code, against a 
oa' ticular individualevidence should be confined to his 
case alone unless the case is that he has a confederate 
or partner to whom all the evidence is equally appli- 

cabli. Where witnesses voluntarily come forward as 

friends or associates of the accused and give evi¬ 
dence it ought not to be brushed aside unless the 

xsitnesses are discredited as regards their good faith 
and honesty. Evidence of general repute by pereons 
having no personal knowledge of the accused is 
insufficient. It is open to a District Magistiaie to lay 
down rules for the guidance of his subordinates so as 
not to allow an unnecessary large number of witness^ 
to be examined. In revision the High Court would 
weigh the evidence and see whether the case has been 
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under S. 110. 

cunsklercd from thij point ul ilit, uccu^od and it the 
evidence for the defence is etjually good as that of the 
prosecution, the High Coan would quash the tonvic- 
tion. Mere repetitions unaccompanied by direct evi¬ 
dence personally affecting each accused or accompa¬ 
nied by direct evidence which is wortliless and incredi¬ 
ble is insufficient in a case under S. 140 , Cr. P. Code. 

/.) Angnoo Singh icmperok. 

45 A. 109 ; 71 I. c. 865 : 24 Cr. L J. 257 : 
20 A LJ. 881 : A. I. R. 1923 All. 35. 

-S. 439— PrciC€din^% inido- S. iic. 

Where a party applies for revision and obtains an 
order issuing notice to show cause, he should confine 
himself to the ground on which the order was based. 
{]Valsh. ./•) Raj PUNSI 7'. K.MPEkOR. 

42 All. 646 ; 18 A. L. J. 673 : 60 I. C. 420 : 
22 Cr. L J. 228 : L.R. 1 A. 182 (Cr.). 

Proceedings under S. 145 Cr. P. Code. 

-S. 439— PyoiCt'd/Jijfs iiudt'i S. 145 , Cr. P. 

Code—Revisionol po'oer of Court — Jurisdiciiofi 

Material irregularity — E' idcuce of possessiou not con¬ 
sidered—Effect of-^ Government of India Act.. S. lOj. 

Where there is initial want of jurisdiction proceed¬ 
ings, though they maypurporc to be under S. 14 ,^. Cr. 
P. Code, are not really proceedings under it and the 
High Court can interfere under S. 439 , Cr. P. Code, 
but if the proceedings were properly started all inter¬ 
ference on the ground of serious irregularity amount¬ 
ing to improper exercise of jurisdiction or improper 
refusal to exercise it can be only under S. 107 of the 
Government of India Act. 36 M. 275 , 2 S 6 ; 41 A. 302 ; 
37 M. L. J. 5 S 9 ; 27 M. 1 .. J. 169 ; 17 C. W. N. 205 ; 
40 0,982 ; 32 C. 249 ; 2 L W. 107 ; 3 L. W. 164 ; 12 
JL. W. 939 : 38 M. L. J. 73 . Ref. to. Pattas and kist 
receipts are evidence not merely of legal right but of 
possession also. Where the Magistrate comes to a 
perverse conclusion on the question of possession after 
getting rid of the oral and documentary evidence in 
the case, the High Court can interfere in revision. 
{Ramesam, J.) THYEAYEE AMMAL SrIRANGA- 
ROYA GoUNDAN. 71 I. C. 228 : 24 Cr. L. J. 100 : 
31 M. I. T. 202 ; 16 L.W. 497 : (1922) M.W.N. 629 : 

A. I. R. 1923 Mad. 60 : 43 M. L. J. 624. 

. .Ss. 439 and 145— Proceedings under .S'. 145 — 

Possession proved—Preliminary order after a fem days. 

When a party is found to be in possession a few days 
before the preliminary order and when there is nothing 
on the record to suggest that there was any change of 
possession, the Court is not bound in revision to vacate 
the order. {^Kumarasivami Sastriyjf) MahOMEI) 

Hussain Sahib v. Pachavappa Chetty. 

(1921) M. W. N. 866 : 14 L. W. 678 : 65 I. C. 444 : 

23 Cr. L. J. 92 ; A. I. R. 1922 Mad. 356 : 

42 M. L. J. 147. 

Proceedings under S. 195. Cr. P. Code. 

-Ss. 439 and 195 ( 6 )— Proceedings under 

■S'- 19 s, Cr. P. Code. — Sanction—Order for, by Sessions 
Judge — Revision. 

The High Court has power to interfere in revision 
with an order of the Sessions Judge granting sanction. 
6 A. L. J. I, Kef. {Lyle, A. J C.) Nazir Hasan r-. 
Mahomed Yamin. 9 0 . L. J. 282 : 68 I. C. 414 : 

23 Cr. I. J. 574 : A. I, R. 1922 Oudh 225. 

Question of law 

-S. 439_ Question of laiv — Failure to comply 

-luitk S. 342 . 

The objection as to the Magistrate’s failure to com¬ 
ply with the provisions of S. 342 of the Code raises a 


:R. P. code .V OF 1898;. S 439-- Wrong Proce¬ 
dure. 

poim of law and rn.i\ be taken ,U ilu.- h«-aring of an 
I application for revision although it was not ingtal in 
the (djuris below aiu! i- not set forth in the applica 
’ tir.n. ijwala Prasad. /.) MOINUDDIN r-. LmpeROK. 
I 22 Cr. L. J. 442 ; 61 I. C. 749 : 2 Pat. I. T. 455. 

^ ——S. 439— Rctiial — Doubtful coKe. 

W lit-r*-after considering the ca>e, a Magistrate 
' come> to the conclusion that the case against the 
, accused i< doubtful, his judgment cannot be said to be 
1 foolish or perverse and retrial should not be ordered. 

! {Abdul Raoof. /.) KhaN ZaMAN KHAN EMPEKOR. 

89 I. C. 397 : 26 Cr. L. J. 1357. 

I 

! Wrong Frocedvre. 

•-—S. 439— IFrong procedure—APPheation /> 

! Lo-.oer Court essential before moving I/igh Court. 

‘ .An application to the Lower Court is essential he 
\ fore moving the High Court in revision, irrespective 
of whether the District Magistrate or Sessions Judge 
has power to grant the relief or not. (Mears, ('. /. 
■and />'aner/:\ /) ShaRIF AHMAD :• Ol-ABLi, 

i Singh. 43 All. 497 : 19 A. L. J. 425 : 

63 I. C. 875 : 3 U.P.L R- fAll.) 77 : 22 Cr. I. J. 715 : 

I. R. 2 A. (Cr.) 45. 

!- S. 439—f/ViJ//;- pro.-edurc—.Yev grotinds — 

Revision. 

Applicants in revision should, a*, a rule, Ite confined 
) to the grounds upon which the rule nisi is granted 

I {iCalsb. J.) Rajban’si Emperor. 

18 A. L. J. 673 : 60 I. C. 420 : L. R. 1 A. (Cr.) 182 r 

22 Cr. I. J. 228 : 42 All. 646. 

I ■' -S. 439 —11 'rong procedure — Revision petition. 
Omission by party to ask for further argument w’hen 
Magistrate has examined witness after close of both 
parties’ rase and after submission of the arguments is 
a bar to raising objection to the Magistrate's act as a 
ground of revision. (Greaves and Duval. J J 
ABDUL JaBBAR 7'. MAFIZUDDI SaRKAR. 

28 C. W. N. 783 : 81 I. C. 931 : 25 Cr. L. J. 1107 : 

A. I. R. 1924 Cal. 980 

- “Ss. 439, 107 and 145 — IVrong procedure — 

Pr.eeediHgs under S. 107 , Cr. P. Code. 

If the Magistrate in the exercise of his discretion 
elects to proceed under S. 107 instead of S. 145 , the 
High Court cannot interfere in revision. (Walmsley 
and Greaves, //.) AMULVA ('HARAN SaRKAR C'. 
AMRIT LaL MUKERJI. 22 Cr. L. J. 224 : 

60 I. C. 336 : 24 C. W. N. 1076. 

-S. 439— I'l’rong procedure — Order of Sessions 

Judge—Report by District Magistrate is not the pro- 
per procedure. 

It is not the practice of the High Courts in India to 
take action under S. 439 of the Code of Criminal Pro¬ 
cedure on a report by a District Magistrate which has 
for its object interference with a decision by a Court 
of Session, A District Magistrate if he considers a 
Sessions Judge’s order illegal should move the Public 
Prosecutor to l)ring it before this tJourt. {CampbclE J.') 

Emperor v. Fazal Dad. 73 I. C. 269 ; 

24 Cr. L. J. 573 (Lah ) : A. I. B. 1924 Lah. 420. 

-S. 439— IVrong Procedure. 

It would be improper to proceed with the revision 
petition when the accused’s contention can properly be 
put forward elsewhere. (Oldfield, J.) AtaKURI 
SaRAVAYVA, In re. 17 L. W. 367 : 

A. I. R. 1923 Mad. 484 (2) : 44 M. I J. 366. 

-— S. 439 —JVrcmg procedure—Disposal of case 

on extra-judicial grounds—Revision lies. 

Where a Court disposed of an application for pro. 
secution|of a witness for perjury on grounds of incon. 
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dure. 

venience to Court and not on the ground of the 
probability of his conviction on evidence htld^ that 
the Court acted on extra-judicial grounds and a revi¬ 
sion lies, {lVad£(^aonkar, A./.C.') KaLU v. TIKARAM. 

26 Cr. L. J. 1350 (2) : 89 I. C. 390 (2) : 

A. I. R. 1925 Nag. 412. 

_S. 439— JVron): procedure —Lcnver Court's 

order erroneous m low, but otherwise proper ought not 
to be set aside. 

An order that proceeds upon an error of law, but 
which, apart Irom that error, is a proper order ought 
not to be set aside in revision. 

Snr KlSHAN V. DEBI DAYAL. 26 Cr. L. J lbl9 : 

2 0. W. N. 823 : 90 I. C. 916 ; A. I. E 1925 Ordh 739. 

g 439 _ Wrong procedure—Formal and im¬ 


portant irregularities. 

In many cases where in orders there has been ine- 
cularityof form but where it would seem, on such 
investigation as is possible, that no harm would be 
done to the parties and that although by a wrong 
method a right result may perhaps have been reached, 
it is undesirable that the High Court should exercise 
its discretif)nary jurisdiction in revision, but the case 
is otherwise when there are material errors and not 
mere irregularity in form- Where Sub-divisional 
Officer without concluding his investigation undei the 
provisions of S. M4 and at any rate making some 
order which w’ould indicate what had happened to 
those proceedings, initiated proceedings under S. 107 , 
Cr. P. Code, and the District Magistrate quashed the 
proceedings which had been initiated by th^e Sub-divi¬ 
sional Officer under the provisions of S. 107 and 

ordered the Sub-divisional Officer to initiate proceed¬ 
ings under Section 145 and the Sub-divisional Officer 
started proceedings under the provisions of S. 145 
simply on the ground that he was told so to do by the 
District Magistrate, held, that if such a series of errors 
were passed over without comment and the orders 
which have been wrongly made were allow’Cd to stand 
simply because it may possibly be that no harm will 
eventuate to either of the parties as a result of such 
orders, those who have to administer the criminal 
law in subordinate capacities might perhaps feel that 
any close adherence to the formalities prescribed by 
theCr. P. Code, is unnecessary. {Bucknill, /.) HanSI- 
DHAR 7 K IND.AR NARAIN. 75 I. C. 66 : 

24 Cr. L. J. 865 : 73 I. C. l 6 l : 1 Pat. L R. (Cr.) 93 : 

24 Cr. L. J. 545 : A. I. R. 1923 Pat. 438. 

---Ss. 439 and 423— Wrong procedure — Appeal 

disposed of on merits — Pleader's absence. 

Where the appeal is disposed of on the merits under 
S. 42 J, there is no power in High Court under S. 439 
to set aside the judgment of the Court below, merely 
upon the ground that the pleader or the counsel on 
behalf of the petitioner was not heard in the Court 
below. {^Jwala Prasad aad CouttSy OLAY AT 

Khan v. Emperor. l Pat. 689 : 71 1. C. 246 ; 

4 Pat. L T. 98 ; 24 Cr.L.J. 118 : A.I.R. 1922 Pat. 687. 

--S. 439 — Wrong procedure — Order under 

526 , Cr. P. Code—Power to revise order of District 
Magistrate refusing transfer—Kcmedy of party. 

An order of the District Magistrate refusing to 
transfer a case from one <Jourt to another is not open 
to revision by the High Court either under S. 439 or 
the Letters Patent. The remedy of the party is to file 
an application for transfer under S. 526 . {^Slay Oung. 
/.) ASHU V Mg. PO Khan. 1 Rang. 632 : 

2 Bur. L. J. 236 : A. I. R. 1924 Rang. 100. 

-S. 439 —Wrong procedure—District Magis- 

trate applying for revision against Sessions Judge is 
undesirable but useful. 


CR. P. CODE (V OF 1898), S. 443. 

Though to allow the District Magistrate who is a 
subordinate of the Sessions Judge to get his superior’s 
order modified in revision, is not advisable yet if the 
District Magistrate is wholly precluded from bringing 
cases to the notice of the High Court, many evils may 
ensue due to judicial idiosyncracies going unchecked. 
(^Kennedy,, J. C. and Raymond. A. /• C.) EMPEROR 

r Kasim Walad mohamed Saffer. 

17 S. L. R. 268 : 26 Cr. 1. J. 177 : 83 I. C. 881 : 

A. 1. R. 1926 Sind 188. 

Miscellaneous. 

_S. 439— Sentence — Enhancement. 

It is not the practice of the High Court to call on 
an accused person proprio motu to show cause why 
his sentence should not be enhanced ; but to leave it 

to the I./Ocal Government to apply in revision for an 
enhancement if so advised. X^Hallifax. A. J. C.) 

Kachria mahar V. Emperor. 18 N. I. R. lOl : 

64 I. c. 277 : A. I. R. 1922 Nag. 65. 

-S. 439— Summary rejection of criminal revi¬ 
sion — Interference. 

The rejection of a revision application summarily is 
no ground for interfering with the order. i^PuUan. 

A. /. c.) Sukhpai Lal c'. Emperor. 

89 I. C. 972 : 26 Cr. L. J. 1452. 
_S. 439 {V)—.Applicability where revision filed 


by a party. . 

Where the Court has not acted of its own motion in 

calling for the proceedings under S. 435 but at the 
instance of the applicant, the Court cannot interfere 
under S. 439 , cl. (i). {Kincaid, J. C. and Kennedy, 

A. J. C.') nuran V. Crown. 18 s. L. R. 262. 

_S. 439 (6)— Revision where appeal Ues 

The High Court is precluded from interiering in 
revision in a case where an appeal lies. {A'ineaid, J. 

C and Kennedy, A. J.C ) NURAN t/. CROWN. 

18 S. L. R. 262. 

_S 440— Release of prisoner on bail — Dis~ 

appearance—High Cour* luill not hear application. 

Where an accused person applied in revision to the 
High Court and. pending the revision, he was let off 
on bail and thereupon he disappeared,^ held^ that the 
High Court w'ould not hear his application for revision. 
(findsaV, A) HaR NaRAIN PRASAD v. EMPEROR. 

L. R. 4 A 72 (Cr.) ; 71 I, C. 704 : 

24 Cr. L. J. 240 : A. I. R- 1923 All. 827 (1). 

__S. AAO— Revision—Ko Party has a right to be 

heard. 

Under S. 440 no party has any right to be heard 
either personally or by Pleader before any Court 
w'hen excicising its powers of revision. {.Dalai, J. C.) 

Hafiz khan f. Emperor. 26 Cr. L. J.627 ; 

85 I. C. 387 : A. I. R. 1925 Oudh 668. 

_ S. 441 —Scope of—If abrogates .Sr. 263 and 

yjQ _ Reasons for conviction can be stated later by 

Presidency Magistrate. 

S. 441 allows the Presidency Magistrate to supple- 
Dieiu tiie reasons which have been already stated under 
Ss 2 fiTandi 70 S. 441 does not abrogate the terms 
or S 263 or' S. 370 . {l^^allaee, /.) DERVISH 
HUSS.AIN, In re. 46 M 2i3 t 17 L. W. 18 : 

32 M. L. T. 100 : 71 I. C. 212 : 24 Cr. I. J. 84 : 
A. I. R. 1923 Mad. 185 : 44 M. L. J. 84. 

-_Chapter XXXIII (Ss. 443—463). 

(jjote.—An ent rely now chapter has been sub* 

stituted for the old one.) . 

_ - Ss. 443—463, Right to be tried 

under the previsions of Chafi. 33 can be raised at the 

time of application for leave to appeal. 

There is no provision in the Code of enabling a 
person to put forward a claim to be tried under Ch. 33 
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either before a Magistrate holding an enquiry or 
trial in a Presidency tovsn or before the High Court 
during the trial of the case. It is unreasonable to 
suppose that the legislature ever intended that uhen 
there was no knowing whether there would be a con¬ 
viction or an acquittal (and both are open to appeal 
under S. 449i *-r. P. Code), an enquiry might be 
asked for and the Court required to decide on the 
question as to whether if tried outside a presidency 
town the case would have been triable under the pro¬ 
visions of Chapter 3 J, the only object of such 
an enquiry being that the result of it may be availed of 
for the purposes of an appeal by the accused in the 
case of a conviction and by the Crown in the case of 
an acquittal. The proper time to raise the question 
is when leave to appeal is applied for. (l-^a/ms/ey 
and Mukerii, //.) T. C. S. MartindaLE v. 
EMPEROR. 62 Cal. 347 : 40 C. L. J. 256 • 

29 C. W. N. 447 : 84 I. C- 1041 : A. I. R. 1923 Cal. 14. 

■ Ss. 443 and 528-B — Faihtre to ai>ail of 

S. S 2 S‘A does not debar accused from relying on S. 443 . 
els. (<z) or {b). 

Ver I'Valmsley^ J. —The omission of the accused 
person to avail himself of the right to claim the bene¬ 
fit of S. 528 -A does not conclude the matter and 
he is not debarred from urging that the conditions 
mentioned in els. (<0 or (A) of S. 443 exist. 

'Pax Muker/i., J. — A claim to be tried under the 
provisions of Chapter 33 of the Code is wholly 
different from a claim to be tried as a European 
British subject or an Indian British subject or a 
European not being a European British subject or an 
American. It is the latter claim only which is dealt 
with in Chapter 44 of the Code in which Ss. 528 -A 
and 528 -B occur and so far as the former claim is con¬ 
cerned the question of status of the claimant does not 
always arise as is evident from the provisions of section 
443 (^) of the Code. Consequently sections 528 -A 

and 528 -B can have no application to section 449 
under which the right of appeal is claimed in Ch. 33 , 
51 C. 980 , Foil. {IValms/ey and Mukerji, JJ^') T.C.S, 

MartindaLE v. Emperor. 

40 C. L. J. 256: 29 C. W. N. 447 : 84 I. C. IO 4 1 : 

52 Cal. 347 ; A. I. R 1926 Cal. 14. 

--S. 443— Accused not claiming before commit¬ 
ting Magistrate benefit of Ch. 33 —Question cannot be 
raised after committal to Sessions. 

A claim by the accused and a finding by the Magis¬ 
trate are necessary ingredients for the application of 
the provisions of Ch 33 . If any such claim is made 
prior to commitment and there is no finding by the 
Magistrate, the question cannot be raised in the Court 
of Session. If such a claim is made and a finding 
favourable to the accused is recorded by the Magis 
trate the Sessions Judge would be bound to act under 
the provisions of Ch. 33 and could not refuse to do 
so on the ground that those provisions did not apply 
In the case of acceptance of the claim of the accused 
person the finding of the Magistrate would be final. 
When the finding of the Magistrate is adverse to the 
claim it is final unless the claimant appeals and in 
the case of an appeal the decision of the Sessions 
Judge shall be final. Where the accused merely 
stated that they were European British subjects and 
claimed to be tried as such according to the provisions 
of the Code, held^ that there was no claim to be 
tried under Ch. 33 . (^Dalal, J. C.') F. S. Hay v. 

Emperor. 2 0. w. N. 469 : 

28 0. C. 230 • 88 I. C. 830 ; 26 Cr. L.J. 1217 : 

A. I. R. 1925 Oudh 469. 

--8. 443 Indian subicet — Prosecution by 
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British employee on behalf of Railway administration. 

Where a European employee of a Railway adminis¬ 
tration launches a complaint against a British Indian 
subject, the latter cannot claim to be tried under 
Ch. 33 of the Cr. P. Code. {Carr, /.) A. V. JOSEPH 
z . F. L. Lammond. 3 Bur. L. J. 147 • 

A. I. R. 1924 Rang. 373 (2). 

-S. 446 — Trial must be by jury unless the 

accused desires otherwise- 

In the case of a person committed to a Sessions 
Court under S. 4^6 (i) of the Cr. P. Code, the trial 
must be with the aid of jury, the proviso to sub-clause 
( 2 ) of S. 446 merely giving the accused person the right 
to claim to be tried by assessors. {Broadway, pforde 
and Campbell //.) BRAY v. EmPEKOR. 

5 Lah. 515 : 8 J I. C. 380 : 

A. I R. 1925 Lah. 236 (F. B.). 

-Ss. 447 and 534— Omission to inform accused 

as directed by S- 447 is cured by S. 534 . 

The omission of the Magistrate to inform the ac¬ 
cused of their rights under Ch. 33 , as required by 
S. 447 , is absolutely cured by the provisions of S. 534 . 
{Robinson, C, J. and Maung Gyi, /.) U ZaGRIYA 
V. Emperor 3 Rang. 220 : 4 Brr. L. J. 44 : 

89 I. C. 459 : 26 Cr. L. J. 1371 : 

A. I. R. 1925 Rang. 239. 

-S. 449 —Accused claiming to he tried as 

European British subject—Claim allowed but wrongly 
under S. 413 —Error of the order cannot be challenged 
in appeal from conviction. 

There is a clear distinction between a claim to be 
tried as a European subject and a claim to be dealt 
with under the provisions of Ch. 33 . But if that distinc¬ 
tion is not properly appreciated by the enquiring Magis¬ 
trate and an order is passed purporting to be under 
S. 443 , it cannot be disputed by the Crown in opposing 
an appeal, from the conviction whicli follows. In 
such case, therefore, the appeal must be dealt with, on 
matters of fact and matters of law. as contemplated 
by S. 449 (i), Cr. P. Code. {Suhrawardy and 
Mukerji, jjj) I. G. SINGLETON v. EMPEROR. 

41 C. I. J. 87 ; 29 C. W. N. 260 : 

A. I. R. 1925. Cal. 501. 
- S. 449— A'otice to the Crown. 

Application for leave to appeal should be made with 
notice to the Crown but once the leave is granted, 
without such notice it cannot be revoked on the 
ground of want of such notice. Per Mukerji, J. 
—If it subsequently appears that the ground on which 
leave was asked for and granted is non existent the 
appeal may be dismissed. {Walmsley and Mukerji^ 
J/.) T. C. S. MARTINDALE v. v. EMPERI'R. 

52 C. 347 : 40 C. L. J. 256 : 29 C. W. N. 447 : 

84 I. C. IO 4 I : A.. I. R. 1925 Cal. 14. 

- ■■ Sb 449 a&d 307 —Trial by jury—High Court 

can interfere under S. 307 though the finding of jury 
is not perverse or manifestly wrong. 

Under S. 449 , in cases tried by jury, an appeal lies 
to the High Court on a matter of fact as well as on 
a matter of law,; therefore in a case tried under Chap¬ 
ter 33 , the finding of a jury on a question of fact is no 
longer final, according to the present Cr. P. Code 
and therefore to justify an interference by High Court 
under S. 307 , the finding of jury need not be manifestly 
wrong or perverse. {Scott'Smith and Mariineau, JJf) 
Crown v. Binal Parshad. 6 Lah. 98 : 

26 Punj. L. R. 263 : 88 I. C. 857 : 26 Cr. L. J. 1241 : 

A. I. E 1925 Lah. 401. 

-S, 449 (c )—Question of status is the only 

question to be decided while granting leave. 

If the applicant for leave is able to show, that if 
the case had been tried outside a Presidency Town, it 
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would have been triable unclei the piovisions of Chap 
ter 33 of the Code, he Ita-- an absolute right of appeal. 
{/Vezoboulii and B. B CJ:ou\ JJ.') A. H, TURNER z/. 
Emperor. 52 Cal. 636 : 41 C. L. J. 325 : 

29 C. W. N. 458 ; 86 I. C- 659 : 
26 Cr. L. J. 835 : A. I. R. 1925 Cal. 673. 
-^S. 449 (c )—to appeal —Dh'itioft Bench 


should hear. 

It is desirable ttiat the application for leave to 
appeal should be heard by a Divisional Bench rather 
tlian by a single Judge. {.Vctvbould and B. B. GhosCy 

J /.) A. H. Turner r. Emperor. 

52 Cal. 636 : 41 C. L. J. 325 : 29 C. W. N. 458 : 

86 I. C. 659 : 26 Cr. L. J. 835 : 
A. I. R. 1925 Cal. 673. 

-S. 451— W'aivo of ri^ht is revocable before 


CR. P. CODE (V OF 1898). S. 471 

tion and not defence has to begin. 

If enquiry is to be commenced under section 465 
of the Cr. P. Code it should be regarded not so 
much as the issue joined between the parties, but as a 
preliminary enquiry which is conducted for the satis¬ 
faction of the Court, and in that view the prosecution 
ought to commence and give their evidence. {Bear- 

son /.) Emperor 7^ Gohi Mohan Sahu. 

51 Cal. 827 : 84 I. C 340 : 26 Cr. L. J. 276 : 

A. I. R. 1925 Cal 479. 
S. 465 (1) and (2 )—Unsoundness of mind of 


entering on defence. 

S. 45 - 1 , v'T'r P. Code, does not in express terms deal 
with a case where the claim has been made but subse¬ 
quently withdrawn. The section clearly applies to the 
case where no claim has been made which would be 
valid under S. 451 , Cr. P. Code. Waiver before 
accused entei-s on his defence is revocable. {Ncxvbottld 
and Si<hra7oardv. J J MaKHUL AH^^AD v. ALLEN. 

60 Cal. 689 : 27 C. W. N. 649 ; 74 I. C. 1040 ; 
24 Cr. L. J. 849 : A. I. R. 1923 Cal. 657, 

(,See S. 443 (1) newly inserted.) 

--S. 454. 

[Note.—This section has now been re enacted as 
S. 528-B.l 

-S. 454 —Any ^nhserjiient stage—/f includes 


the accused—Enquiry into—Burdefi of proof. 

In an enquiry under S. 4^5 I'* Code, where 

the accused pleads insanity it is for the prosecution to 
satisfy the Court with regard to the accused’s capacity 
to stand the trial. Where there was a unaninious 
verdict of the jury that the accused was fit to stand 
his trial, the High Court refused to interfere. {Greaves 
and Panton y //.) SHIB DaS KUNDU v. EmPEROR. 

51 Cal. 584 : 81 I. C. 827 : 25 Cr. L. J. 1051 : 

A. I. R. 1924 Cal. 713. 
Ss. 470 and 474 {\')—Acquittal on the ground 


r€")ision. 

Revision comes under the expression ‘‘any subse¬ 
quent stage of the sanie case.” {A’rishnan, J 
JERFMIAH 7 '. JOHNSON. 18 L. W. 896 

76 I. C. 695 • 33 M. L T. (H. C.) 194 
(1924) M W.N 60 : 25 Cr. L.J. 231 
A. I. R 1924 Mad. 373 : 45 M. L. J. 800. 

—-—S. 464— Changes. 

Sub-cl. (A) newly added provides that pend ng the 
ezam'nat'on, the Magistrate may deal with the 
accused under S. 406. Further, if he is satisfed of 
the unsoundness of mind, he must record find.ng to 
that effect. 

Ss. 464 to 465 —Proceedings under S. 488 - 


of Itoiacy—Duty of the Court—Proper order—Sub¬ 
sequent sanity. 

Where an accused is acquitted on the ground of 
lunacy, the Court ought to investigate and decide 
whether or not at the time when the act was commit- 
tedj the accused was capable of understanding the 
nature of his act. If the Court is satisfied that he was 
not capable of understanding the nature of his act, it 
has an absolute duty imposed on it to declare the 
accused to be a criminal lunatic within the meaning of 
the Act IV of 1912 and direct him to be detained in a 
Lunatic Asylum, and the fact that the accused is not 
insane at the time of acquittal or is comparatively 


well again, is no matter which concents the Court. 


{IValsh and RyveSy //.) ANANDI v. EMPEROR. 

45 A. 829 : 24 Cr. L. J. 225 : 71 I. C. 689 ; 

A. I. R. 1923 All. 327 (2). 

S. ^71— Changes. 


No case need now be reported for tbe orders of tne 
Local Government. The Mag'strates and Judges 
are themselves competent to d rect the detent on 
of the accused in the lunatic asylum or other place 
prescribed. 

—S. 471 —Report not necessary. 


No guardian can be appointed—Case must be postpon 
ed if party insane — Cr. P. Code alone governs the case. 

A Magistrate has no power under the Code to ap¬ 
point a guardian ad litem for a lunatic in a proceeding 
under S. 4 S 8 . Such proceedings may be quasi civil 
but they are also criminal and are wholly governed by 
the provisions of the Cr, P. Code alone. Where in 
such a case, the counter-petitioner pleads insanity, it 
is the Magistrate’s duty to hold a judicial enquiry and 
put him if necessary und®r medical observation. If, a« 
a result of the enquiry. Court Is satisfied that he is 
sane and capable of understanding the proceedings, 
then the matter is simple. But if he concludes that 
he is insane and not capable of understanding the pro¬ 
ceedings and incapable of understanding questions put 
to him and giving rational answers, he must postpone 
further proceedings until he reverts to sanity. {Wal- 
laccy /.) APPIc'hI GOUNDAN V. KUTHUJaMMAL. 

48 Mad. 388 : 21 L. W. 180 : 86 I. C. 77 : 

(1925) M. W. N. 65 : 26 Cr. L. J. 701 : 
A. I. R. 1925 Mad. 440 : 48 M. L. J. 187. 

——- S. Changes. 

If tbe Judge or Jury is satisfied as to the unsound- 
ness of mind, a finding to that effect is to be re¬ 
corded. 

S. 465— In enquiry under the section prosecir 


In view of the amendment of S. 471 , Cr.P.Code, there 
Is now no longer any necessity for a Court which ac¬ 
quits a person on the ground of insanity to report the 
case for the orders of the Local Government. Clauses 
( 2 ) and ( 3 ) of tliat section were repealed by Act IV of 
1912 mainly with the object of relieving the Local 
Government from the necessity of dealing with the 
cases of such persons. 20 Bom, L, R. 629 . Not roll. 
{Maeleod. C. J. and Crumpy /.) EmPEROR 

HaSaK 25 Bom. L. B. 286 : 

A. I.K. 1923 Bom. 261. 

S. Criminal lunatic—AcquittaJ without 


J- 




r 


order under S. 471 —Court can pass order under 
the section—Revision by Ifigh Court against acquUtal. 

Section 471 , Cr. P. Code, does not compel »he Court 
to send the accused to lunatic asylum. The Court is 
only to see that such safeguards have been taken ^« 
would prevent the accused from committing mischief. 
Where the Lower Court acquitted the accused on 
the ground that he was insane when he committed the 
offence, but omitted to pass orders under section 471 . 
High Court in revision could pass the order. 
{Kumaras^oami Sastriy y.) A. B, MaHOMBD, 

(1922) M. W. N. 10 : 66 I. C,423; 
23 Cr. L. J. 71 : 80 M. L. T. 74 : 
A. I. B. 1928 Mad. 54 (2) : 48 M. J. 78, 
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——s. 476— C/ii7f/^i.s. 

The section has been re-drafted but the changes 
are slight. 

( 1 ) The Court acting under sub-cl. (1) should 
record a finding. 

(2) The Court can act su^> tnoiu. 

(3) It is not suff cient now that there is suffici¬ 
ent ground for enquiry. It must be necessary in 
the interests of justice. 

(4) The Court should make a comphihii hi 
ivritiJiS' 

( 6 ) The complaint must be made to a first-class 
Magistrate hav ng jurisdiction and not to the near¬ 
est f rst'Class Mag strate. 

( 6 ) Sub cl. (3) provides for grant of adjournment 
by Magistrates when an appeal is pending against 
decision of the complaining Court. 

-S. 476. 

‘Any offence/ meaning. 

Appeal or Revision. 

Appl cability. 

‘Co^rt’, meaning of. 

Delay. 

Duty of Court. 

Judicial Proceedings. 

Legal ty of Order. 

Notice or opportunity. 

Order against strangers. 

Pending proceedings. 

Prel minary Enqu.ry. 

Stay of Proceedings. 

Miscellaneous. 


' Any offence, ’ meaning. t 

-S. 476 — Any offence. 

Sanction against witness for offence under S. 465 . 
I, P. C. can be granted. {Vonie/Sy J. C.) EJaz Ali I 
KHklf V. Emperor. 23 Cr. L J. 228 : 

66 I. C. 68 : 24 0. C. 367 ; A. I. R. 1922 Oudh 220. 

—- Ss. 476 and 195— Any offence — Scope — 

Robbery is not included. 

S, 476 , Cr. P. Code, empowers any Civil, Criminal or 
Revenue Court to send persons in custody to the 
nearest first Class Magistrate when it is of opinion 
“ that there is ground for enquiry into any offence 
referred to in S. 195 and committed before it or 
brought under its notice in the course of a judicial 
proceeding. ” But robbery and abetment of robbery 
are not offences r^iferred to in S. 195 . {^Kincaid. J. C. 
and Raymondy A. J. C.) POHUMAL v. EMPEROR. 

16 S. I.. R. 119 : 60 I. C. 481 : 23 Cr. L. J. 97 : 

A. I. R. 1925 Sind 9. 


Appeal or Revision. 

- —S. 476— Appeal or Revision—Powers of Dis¬ 

trict Magistrate—Cannot interfere with orders of 
Subordinate Magistrate. 

A District Magistrate has no power to interfere 
with orders parsed under S, 476 , Cr. P. Code, by Sub¬ 
ordinate Magistrates, but it is otherwise if the order 
is passed under S. loc. (^Danielsy /.) SiTA Ram v. 

Emperor. 24 Cr. L, J. 658 ; 73 I. C. 690 : 

A. I. R. 1923 All. 597. 


-—S. 476— Appeal or Revision—Revisioiiy power 

An order of the District Judge taking proceedings 
inder S. 476 , Cr. P. Code, is revisable only under 
!. US. C. P. Code. iRyvesy J.') R. SIMEON z/. 
EMPEROR. 23 Cr, L. J. 291 : 66 I. C. 516 : 

A. I.R. 1922 All. 438 (1). 

‘~^.^*tQ~-Appeal or Revision—Duty of High 

"ourt. 


CR. P. CODE i V OF 1898), S. 476- Applicablity. 

It is the duty of ilic- High Cf)urt when matters such 
as ilie-'c are brought 10 its notice to satisfy itself that 
there has been no unreasonable delay, tliat the orders 
are not vexatious and that the charges are not of a 
flimsy nature. (^RyvCs and Gokul Prasad. JJ,') DaLLI 
V. EMPEROK. 20 A. L. J. 326 : 23 Cr. L. J. 283 : 

66 I. C. 427 : L. R. 3 A. 80 (Cr.) : 
A, I. R. 1922 All. 233 (1). 

-S. 476— Appeal or Revision—Discretion cf 

appellate Court- 

Where the trial Court or the Court to which that 
Court is subordinate thinks that complaint is not 
desirable, High Court should not interfere since a 
complaint under S. 476 is almost invariably a matter 
of discretion. (Marleo.l. C. /• and Shaky J.') 
SOMABHAl \ ALABHPHA1 V. .ADXTBHAI PARSHOT- 
TAM- 48 Bom. 401: 26 Bom. L. R. 289 : 

A. I. R. 1924 Bom. 347. 

-S. 476— Appeal or Revision. 

No appeal lies against an order under S. 476 to the 
Court to which the Court passing the order is 
subordinate. i^Macleod. C.J. and Shalt. Jf) SOMABHAl 

ValabhbhaiAditbhai Parshottam. 

48 Bom. 401 : 26 Bom. L. R. 289 : 

A. I R. 1924 Bom. 347. 

-S. 476— Appeal or Revision — Proceedings 

started on empty grounds is ground for revision. 

There must be any error of law, any abuse or failure 
to exercise judicial discretion, such as would justify 
nterference in revision. Revision is proper, if it is 
Lstarted on grounds merely fanciful, grounds so empty 
and so obviously wrong, that the Court cannot be 
said to have formed a serious judicial opinion. 
{Macleod, C> J. and Crump, /.’) EMPEROR v. 
ParSHOTamdaS. 25 Bom. L. R. 282: 

24 Cr. L. J. 369 : 72 I. C. 359 : 
A. I. R. 1928 Bom. 201 (1). 

-Ss. 476 and 195 (3)— Appeal — Order by 

Small Cause Court—Appeal lies to High Court. 

An appeal against an order of the Court of Small 
Causes, under S. 476 of the Cr. P. Code, directing that 
a complaint under Ss. 193 and 196 of the Indian 
Penal Code be filed against the appellants lies to the 
High Court on its Appellate side. For this purpose 
Original Mde of the High Court is not different from 
Appellate Side. (^JVallace and M adhavan Hair, J J.) 
KalyanJI V. Ram Deen Lala. 48 Mad. 895 : 

86 I. C. 449 : 21 L, W. 664 : 26 Cr, I. J. 801 : 
A. I. R. 1925 Mad. 609 : 48 M. L. J; 290. 

-S. 476— Appeal or Revision. 

An application for revision of an order under S. 476 
is not entertainable under the provisions of S. 435 and 
438 , Cr. P. Code. 17 O. C. 25 , Foil. (^Daniels, J. C.) 
EJAZ Ali Khan v. Emperor. 23 Cr. L. J. 228 : 

66 I. C. 68 : A. I. R. 1922 Oudh 220. 
Applicability. 

— —S. 476 — Appli'ability—Accused escaping from 
custody of Peon of Civil Court—Procedure is that 
servant should file complaint in ordinary way. 

When a person has escaped from the lawful custody 
of a servant of a Civil Court, the proper procedure is 
that the “ servant of the Court ” should file a com¬ 
plaint in the ordinary way. iPiggott, J ) EMPEROR 
V. MaDHO Singh. 47 All. 409 : 23 A. L. J 189 : 

86 I. C. 801 : 26 Cr. L. J. 865 : 
A. I. R. 1926 All. 318 (2). 

— -S, 476 — Applicability — Prosecution canH be 

directed for offences under Ss. 353 , 341 and 147 . 

As regards offences under Ss. 353 , 341 and 147 of 
the Indian Penal Code, S. 476 does not apply. Order 
under S 476 was therefore reversed. {Walmsley and 
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CR. p. CODE (V or 1898), S. 476—Appliability. 

Suhrawatdy. //.) SaKBF.SHWAR NATH v. KM- 

PEROR. 39 C. L. J. 33 : A. I. R. 1924 Cal. 601. 

-S. Applicability — Disobedience of order 

under Bengal Tenancy ^tcl, S. 69 —Collector can take 
action. 

In cases of disobe(lien< e of orders under Ss. 69 and 
70 of the Tenancy .Act, the Collector has power to act 
under S. 195 or S. 476 of the Cr. V. Code and to direct 
a prosecution under S. 188 in respect of such dis¬ 
obedience. (^Teunon and Gkose, J J •') LaKSHAN 
ROR V. NaranaraIN IIazra. 48 Cal. 1086 : 

66 I. C. 71 : 23 Cr. L. J. 231 : 26 C. W. N. 617. 

‘ Court *, meaning of 

-Ss. 476 and 195 (1) {\i)—'Couri\ meaning of 

—Election Commissioners are not 'Civil Court' tuit/iin 
S. 47b— Complaint by them purporting to be under 
S. 476 should be deemed to be one u nder S. I9S (O (^)- 

The Election Commissioners are not a “ Civil Court ” 
within the meaning of S. 476, Cr. P. Code, and they 
nave no jurisdiction to proceed under that section. The 
complaint which they purport to make under S. 476 
must be deemed to be one under S. 195 (i) by a 
Court in its wider meaning excluding a “ civil, revenue 
or. criminal court. ” {Sulaiman and Daniels, //•) 

Rilas Sjnoh r. Emperor. 23 A. L. J. 845 i 

89 I C. 630 ; A. I. R. 1925 All. 737. 

-S. 476—* Court meaning of — Transfer of 

Magistrate—Proceedings taken by Magistrate after 
the transfer—Legality of—Reference by District 
Magistrate. 

A Judicial Ofticer acting as the City Magistrate 
decided a criminal case and was subsequently trans* 
ferred from the station. After the transfer he purport¬ 
ed to pass an order under S. 476, Cr. P. Code, on the 
application of one of the parties. Held, that the Magis¬ 
trate had no jurisdiction to pass the order in question. 
A succe.ssor in a Court is the same Court as his 
predecessor in that Court and the predecessor who 
has departed to another Court can no longer be held 
to be a presiding officer of the first Court. Where a 
District Magistrate referred a case to the High Court 
through the Sessions Judge instead of acting either 
through the Government Advocate or Legal Remem¬ 
brancer, the High (^ourt will not ordinarily accept the 
reference direct. ^Boys, J.') EMPEROR v. RaLDEO 
PRASAD 22 A. L. J. 772 ; L. R. 5 A. 121 (Cr.) : 

82 I. C 285 : 25 Cr. L. J. 1277 : 

A. I. R 1921 All 770. 
-S. 476—' Court. ” meaning of. 

If a Court is of opinion that tr.ere is ground for en¬ 
quiry into any offence referred to in S. 195 of the Code 
of Criminal Procedure committed before it in the course 
of a judicial p oceeding even if the case has passed 
out of the hands of that Court and been decided by 
another Court, it cannot be held that the first Court’s 
powers under S. 476 of the Cr. P. Code came to an end. 
The circumstance that a ca.se has passed out of the 
hands of a Court in so far as an effective order regard¬ 
ing its disposal is concerned does not deprive the Court 
of its jurisdiction under S. 476. (^Stuart. J.') SUNDAR 
I.AL V. Emperor. 44 All. ^2 : 23 Cr. L. J. 603 : 

20 A. L. J. 666 : 68 ^. C. 827 : L. R. 3 A. 93 (Cr.) : 

A. I. R. 1922 All. 233 t.3). 

' —-S. 476—■’ Court, "meaning of. 

“ Court ” in S. 476 includes the successor of the 
Judge before whom an alleged offence was committed 
and therefore the successor can take action under 
S. 476 in continuation of the order passed by his pre¬ 
decessor. {^Kankaiya Lai, /.) BaDRI SlNGH v. 
Emperor. 19 A. I. J. 819 ; 63 I. C. 616 : 

L. B. 2 A. 145 (Cr.) : 22 Cr. L. J. 680. 


CR. P. CODE (V OF 1898), 8. 476—Court, meaning 

-S. 476— 'Court' meaning of-^Proceedings 

heard by one Judge—Direction can be granttd by 
another. 

A Judge of the High Court can grant a direction to 
prosecute under S. 476 although the matter out of 
which the action arose was heard by another Judge of 
the Court. (^Crump, /.) BaI KaSTURBAIz/. VaNMAH 
Das. 27 B. L. R. 616 t 88 I. C. 709 : 

A. I. R. 1925 Bom. 486. 

--S. 476— 'Cou^-t' meaning of — Court includes 

successor of the Judge before whom offence was com¬ 
mitted. 

The word ‘Court’ in S. 476, Cr. P. Code 
includes the successor of a Judge before whom 
the alleged offence was committed or to whose notice 
the commission of it was brought in the course of a 
judicial proceeding. 37 Cal. 642 F. B. Foil. 34 A. 393; 

32 B. 184. Appr. ; 6 P. R. 1909 (Cr.) Disst. ^Scoti- 
Smith, J.) Khan Muhammad v. Crown. 

4L. 68:71I.C. 596 : 24 Cr L. J. 180 : 

A. I. R. 1924 Lah. 101. 
-S. 476— 'Court,' meaning of—Court of Subor¬ 
dinate Judge—Transfer 0 / Judges—Court whether 
permanent. 

It is clear from the use of the words “such couit” 
in S. 476 that the court empowered to take action 
under that section is the same Court before which the 
offence has been committed or to whose notice the 
offence has been brought in the course of a judicial 
proceeding, and for the purpose of the section the 
Court of a Sub-Judge is permanent though one judge 
is transferred and is succeeded by another judge. 
(Afartineau, J.) TARA CHAND i*. EMPEROR. 

65 P. t. R. 1922 ; 67 I. C. 723 : 23 Cr. L. J. 461: 

A. I. R. 1922 Lah. 479. 

-S. 476— 'Court,' meaning of — Enquiry by one 

.Magistrate _ Order directing prosecution by another. 

The Appellate Court cannot direct the trial Magis¬ 
trate to make an inquiry and then on his report, itself 
pass an order under S. 476 directing the prosecution 
for perjury of a witness. The enquiry and the order 
under S. 476 must both be by the same Court (ATaw- 
haiya Lai, J, C ) EMPEROR z/. WaZIR BeG. 

64 1. C. 143 : 8 0. L. J. 634 : 22 Cr. L. J. 761 • 

24 0. C. 268. 

. 8. 476— 'Court' meaning of—Judge dealing 

with application under T, P. Act, S- 83 is Court, 

A Judge recei\ing and dealing with a petition under 
S. 83 of the T. P. Act, is a Court within the meaning 
of S. 476 of Cr. P. Code 13 Mad. 316, Dist. iAdami 
and Sen, JJ.) CHAMAKI SINGH Z', PUBLIC PROSE¬ 
CUTOR OF Gaya. 4 Pat. 24 : 26 Cr. L. J. 110: 

83 I. C. 730 : 6 P. L T. 226 : 3 P. L B. 61: 

A. 1. R. 1925 Fat. 330. 

-S. 476— Court*, meaning of^District Regis¬ 
trar—Power to act under seetioft. 

A District Registrar is not a Civil. Revenue or Re¬ 
venue Court within the meaning of S. 476 and has no 
jurisdiction to proceed under that section. But where 
he also happens to be the District Magistrate, in his 
latter capacity he is competent to act under S. 190 (i) 
(f). {Mul/iek and Bucknilt. J J CHETA MaHTO 
V. Emperor. 26 Cr. 1, J. 1482 (2) : 

89 I. C. 1060 (2). 

-S. 476— 'Court* weaning of—Warrant of 

attachment signed by order by Sheristadar — War¬ 
rant addressed to Nazir —Delegation of power» 

A warrant for the attachment of property was signed 
by the of theCourt *by order* and was 

addressed to the Bailiff Natir of the Court. The 
warrant was delegated to a poor and the accused re- 
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CE. P. CODE (VOF 1898), S. 476—Court, meaning 
of. 

sisted the execution of warrant. Held^ on revision, 
that there was no illegality in the warrant, that the 
words *by order’ showed that the Sheristadar was 
authorized to sign it and that the Nazir was right in 
delegating it to a peon. (^Adarfii^ J ) WaLI MOHA¬ 
MAD V, Emperor. 22 Cr. L. J. 300 : 60 I. C. 796 : 

3 V. P. L. E. (Pat.) 41. 

-S. Court* meaning of—Sttccessor of 

Judge can take action. 

An action can be taken by the successor of the 
Judge who tried the case, on an application to initiate 
proceedings for offences falling under S. 195 * 

P. Code. {Carr and Mating Gyi, JJ-) ShwE PWE 
MaUNG V. Ma Ma HmOKE. 3 Rang. 48 ; 

3 Bur. L. J, 344 : 85 I. C. 244 ; 26 Cr. L. J. 500 : 

A. I. R 1925 Rang. 195. 

Delay. 

-—S. 476— Delay — Revision—Duty of High 

Court. 

It is the duty of the High Court when matters such 
as these are brought to its notice to satisfy itself that 
there has been no unreasonable delay that the orders 
are not vexatious and that the charges are of a flimsy 
nature. {Stuart^ J.^ SUNDAR LaL v. EMPEROR. 

20 A. L. J. 666 : A. I. R. 1922 All. 233 (3). 

■--S. 476— Delay — Sanction. 

When any of the offences noted in S. 195 , Cr.P.Code 
is committed, there is no reason why the Civil Court 
should delay proceedings under S. 476 till the suit is 
disposed of. {IVallace, J.) VeNKATASUBBIAH,/ w r^. 

44 M. L. J, 74 : 16 L. W. 925 : 
(1922) M. W. N. 811 : 69 I. C. 440 : 23 Cr. L. J. 712 : 

A. I. R. 1923 Mad. 228. 
Duty of Court. 

-S. 476 — Duty of Court—Order under — Es- 

sentials of. 

In an appeal from a conviction, the High Court 
directed the Sessions Judge to take action under S. 466 , 
Cr.P.Code. Held, it was the duty of the Sessions Judge 
to apply his mind to the matter on the merits and then 
only decide w'hethera prosecution was essential or not. 
{Stuart and Kanhaiya Lai, JJ-) GhaNSHIAM Rai 
V. Emperor. 21 A. L. J. 930 : L. R. 5 A. 52 (Cr.) : 

A. I. R. 1924 All. 453. 

-S. 476— Duty of Court — Perjury — Sanction 

to prosecute cannot be given to a private person. 

A Court before whom a perjury is committed should 
itself under S. 476 of the Code order the prosecution 
of the guilty person, and should not give sanction to a 
private individual to prosecute him. {Ryves, /.) 
ASHUTOSH GaNGULI a. BRIJ NaRAIN LAL. 

61 I. C. 621 : 22 Cr. L. J. 393 : L. R. 2 A. 94 (Cr.). 

I ——8. 476— Duty of Court — Court is bound to 
make a complaint in writing under the amended Code. 

Under S. 476 as amended by the Act of 1923 where 
a Court thinks that proceedings should be taken it is 
bound to make a complaint in writing signed by the 
presiding officer of the Court and to forward it to a 
Magistrate of the First Class having jurisdiction. 
{Macleod, C. J. and Shah, J.) SOMABHAI VaLABH- 
BHAl v. ADITBHAI PARSHOTAM. 48 Bom. 401 : 

26 Bom. L. R. 289 : A. I. R. 1924 Bom. 347. 

_S. 476— Duty of Court — Complaint must state 

particulars of offence. 

In a complaint under S. 476 the setting out of the 
particulars of the offence charged against the accused 
is absolutely necessary. {Newbould and Mukerji, 

J /.) Kalisadhan Addya V. Nani Lal Hazra. 

52 Cal. 478 : A. I. R. 1925 Cal. 721. 
•-^S, 476— Duty of Court — Sanction to debtor 


CR. P. CODE (V OF 1898). S. 476~Duty of 

Court. 

against creditor—Expediency of. 

It is not expedient that sanction to prosecute should 
be given to a debtor to use against his creditor. {Mcti 
Sagar, /.) RIKRAM SINGH v. NIHAL CHAND. 

25 Cr. t. J. 644 : 77 I. C. 1008 : 

A I. R. 1924 Lah. 680 (1). 

_S. Nl^—Diity of Court—Complaining Court 

must 7iame witnesses to be examined. 

It is for the Court directing complaint to be filed to 
hold such enquiry that its order, when sent to the 
Magistrate, will amount to a complaint under S. 200 
ofCr. P. Code. For that purpose, the complaining 
Court must decide upon and name the witnesses to 
be examined by the Magistrate, or the complaint is 
liable to be dismissed on the ground that there are no 
witnesses. {IVallace and Madhavan Nair, J J.') KaL- 
yanJI V. Ram Deen Lala. 48 Mad. 395 : 

86 I. C. 449 : 21 L W. 664 : 26 Cr. L. J. 801 : 

A. I. R 1925 Mad. 609 : 48 M. L. J. 290. 

_S. Nl^~Duty of Court — Penal Code, S. 193 

—Complaint must state the evidence alleged as false. 

A complaint of offence under S. 193 , I P. C.. must 
state what was the false evidence given by the ac* 
cused. 

It is not for the Magistrate to fish about in order to 
find out what statements the complaining Court may 
have considered to be false. The complaint itself 
must make it clear ; otherwise a complaint under 
S .193 cannot stand. {IVallace and Madhavan Nair, 
//.) KalyanJi v. Ram Deen L.ala 

48 Mad. 395 ; 86 I. C. 449 : 21 L. W. 664 • 
26 Cr. L. J. 801 : A. I. R. 1925 Mad. 609 : 

48 M. L. J. 290. 

--S. 476 — Duty of Court — Proceedings for per' 

jury against a witness should be started after conclu- 
sion of the case in which the -witness gives evidence. 

Proceedings under S. 476 . should not be taken until 
the case, in which the alleged false evidence w'as given, 
has been finally disposed of. Such a hasty proceeding, 
as placing a witness on a trial as an accused immedi¬ 
ately after he has given his evidence, is bad because 
the obvious result of such a step would be to intimi¬ 
date subsequent witne.sses and defeat the object of 
the trial. The proper time to apply under S. 476 for 
the prosecution of witnesses for perjury is after the 
final disposal of the suit in which he was examined as 
a witness. {Wadegaonkar, A. J. C,) KaLU v. TIKA- 
ram. 26 Cr. L. J. 1350 (2) : 89 I. C. 390 (2) ; 

A I. R. 1925 Nag. 412. 

-S. 476— Duty of Court — Merely an expert's 

evidence is not safe basis for complaint. 

It is not always very safe to order prosecutions to be 
started where there is no other testimony than that of 
an expert to support it. {Kinkhede, A. J. C.) BUDHA- 
BAI z'. ALIBHAI. 26 Cr. L. J. 796 : 86 I. C. 428 : 

A. 1. R. 1925 Nag. 358. 

—-S. 476 (2)— Duty of Court-'Complaifit under, 

need not state the Section of the Penal Code. 

It is not really necessary that the Court making a 
complaint contemplated in S. 476 ( 2 ) should state 
under what section the offence falls. {Baker, /. C.) 

ISMAIL Panju V. Emperor. 

26 Cr. L. J. 1175 : 88 I. C. 283 : 

A. I. R. 1925 Nag. 337. 

-Sb. 476 and 195 — Duty of Court. 

It is the obvious duty of every court to deal with 
every instance in which there Is even a suspicion that 
an offence against public justice has been committed. 
If there is a fair possibility that enquiry wUl lead to 
the discovery of evidence sufficient to make a convic¬ 
tion probable, then the enquiry contemplated in S. 476 
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should be instituted and the court fails in its duty if it 
does not do it ofitsovsn mot'on. The application 
under S. 195 "" reminder to the court of 

the failure to do this important duty U/a//ir<Jx, A./. 

^ TUI ^Ik\M riLAKCHAND. 23 Cr- L. J. 605 : 

- s. or Couft. r i- T> 

II i> no use passing an order under S 476 , Cr. 1 . 
Code unless there is reasonable probability of con¬ 
viction (Vn./cv, /.) CHAUDHURY MANDUR 

EmTlrok 74 I. C. 855 : 24 Cr. L. J. 823 : 

A. I. R. 1924 Pat. 436. 

_S. 476—jy«/y Court—Difference of opinion 

between two different tribunals—Action under S. 476 

Where one sees split opinions of two different tiibu- 
nals, it may betaken as generally a normally safe 
<ruide to suggest that definite expre.ssions as to the 
malice of either party are probably somewhat undesi¬ 
rable. ^DucknUf /.) I-'GHUP>VT bAHAYr- em¬ 
peror 3 Pat. L. T. 93 : 1922 P. H. C. C. 2 . 

66 I. C 336 : 23 Cr. L. J 272 ; 

A.I.R. 1922 Pat. 160. 

_S. ^n^—Duty of Conrt—Sufnmons— Refusal 

of Affidavit by Persian identifyin'^—Pertury Prosecu- 

Summons sent to the defendant in a suit residing at 

Devakoiah was returned with the endorsement that 

defendant had refused the summons. The petitioner 

filed an affidavit to that effect and an ex parte aecree 

was passed. Subsequently defendant applied to set 

aside tlie ex parte and die petitioner then denied the 

identity of the per.<on served. On an application for 

sanction to piosecute the petitioner for perjury. // eld, 

that one of the two statements must be false and that 

a complaint should be made against the petitioner of 

perjury so as to start an enquiry. ( K oung and Heald 

//J V P K. N. SWAMINA i li ^ CHEITY V. \ . 

PERIYANAN 3 Bur. I. J. 149- 

I ERIVANAN. ^ ^ ^ 

Judicial Proceedings. 

_S. t^n^—Judieial proceedings— Proceedings 

undef S. 195 , Indian Penal Code — Jurisdiction. 

Where it was urged that the Sessions Judge, who 
though agreeing with the reasons given by the learned 
Munsitt foi refusing sanction under S. 195 of the 
Indian Penal Code, has made an enquiry into the 
matter, examined witnesses aiul directed the institution 
of proceedings under S. 476 of the Cr. P. Code, had 
no jurisdiction to pass such an order because he was 
not sei/^ed as an originalCourt or as a Court of appeal 
of the original civil case in which the offence is 
alleged to have Ijeen committed. Held., the ruling in 
thecaseof (10 .\.L.J. K. 174 ) that proceedings under 
y. 195 of the Indian.Penal Code are judicial procee¬ 
dings and therefore proceedings under S. 476 of the 
Cr. P. Code could have been taken, is binding. {.Gokui 
Prasad,, /.) PlKARAMA PRASAD KMPEROR. 

L. R. 3 A. 145 (Cr,) : A. I. R. 1922 All. 292. 

_S. 476•-///*//«.;/ proceedings—Petition for 

reiu*’n ff deeuments after disposal ot case is not in the 
course of a judicial proceeding. 

After some rent »uils had been dispo>ed of. a p«:lition 
was put in for return of documents before the court 
clerk. On a prosecution being ordered under S. 476 
for forging the signature in ilie petition, Held, under 
S. 476 a Civil Court can only send for en(|uiry or trial, 
cases of offences ‘‘commitiecl before it” or brought to 
its notice “in the course of a judicial proceeding.” The 
words •committed before it” arc qualified by the words 
“in the course of a judicial proceeding ” and as the 
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ceediugs. 

rent suits bad been disposed of, the petitions could 
not be said to be filed in the course of any judicial 
proceeding. Hence, the Court cannot take action 
under S. 476 . {,Newbould and Chose. JJf) GiriJa- 

NANDA Kali Mitra v. Emperor. 

71 I. C. 666 : 24 Cr. L. J. 202 : 26 C. W. N. 880. 

-S. 47 C —Judicial proceedings—Offence not 

committed before Court or brought under its notice in 
the course of proceedings—No action can be taken. 

Where an application for the transfer of a case was 
trade before the District Magistrate on behalf of the 
accused by another person and the applicant went 
to the Magistrate’s hbuse and told him that he has 
given a sum of money to the Magistrate’s father and 
had received it back subsequently; held, the statement 
made by the applicant was unconnected with the 
application for transfer and the offence for which the 
applicant’s prosecution had been ordered was not one 
committed before the District Magistrate or brought 
under his notice in the course of a judicial proceeding 
and could not be passed by him under S. 476 of the 
Cr. P.Code in respect of that statement. i^Martineauy 
J.) jiwAN Singh E.mperor. 631. C. 413 : 

22 Cr. L J. 653 : 3 Lah. I. J. 536. 

-Ss. 476 and 4 (m) —Judicial proceedings^ 

Ex decree set aside—Trial of suit thereafter is 

a Judicial proceeding. 

The trial of a suit after the ex parte decree against 
the defendant is set side may be regarded as a con¬ 
tinuation of the trial of the same suit which first 
ended in a decree for the plaintiff. The definition of 
“judicial proceetling ” in S. 4 (w), Cr. P. Code, is not 
; opposed to this view. Where at the time of dismiss¬ 
ing the suit, the District Munsif commenced to lake 
action under S. 476 , Cr. P. Code, by issuing notice to 
the petitioner to show cause against an order being 
passed under that section, Held his proceedings were 
legal. 32 M. 49 . 42 M. 422 , Ref. {.Spencer, J.) Aru- 
MUGAM PILL.AI, In re. 

18 L. W. 133 : A. I. B. 1924 Had. 81^. 

-S. 476_ Judicial Proceedings—Proceedings 

need not be judicial. 

Under the amended section it is not essential that 
the proceeding in respect of which action is taken 
hould be of a judicial character {.Adami and Sen, 

J A) ciiAMARi Singh : . Public Prosecutor of 
Gaya. 4 Pat. 24 : 26 Cr. L. J. 170 : 

83 I.C. 730 : 6 P. L. T. 225 ; 3 P. L. R, 61; 

A. I. R. 1925 Pat. 330. 

__S. 476— Judicial proceeding — Enquiry before 

Magistrate—Information by police — Sanction. 

.\n order for sanction under S. 476 , Cr, P. Code, is 
bad in law where there was no judicial proceeding 
before Uie Court, as the offence must be one commit¬ 
ted in or in relation to any proceeding in any Court. 
Where on a complaint of theft, the police inquired 
into the case and reported it to be false, a Magistrate 
cannot direct prosecution under S. 211 , I. P. C. {Nul' 
vant Sahay, /.) NaND KISHORE LaL :* E.MPEROR. 

1024 P. H. C. C. 124: 5 Pat. L. T. 800: 
2 Pat. L. R. 184 (Cr.) : 61 I. C. 158 : 
25 Cr. L. J. 670 : A, I. R. 1924 Pat. 789. 

-S. Judicial proceedings—Penal Cede, 

S. 211 — Ex'idence recorded under S- 202 , f r. P. Code, 

can be the Intsis of SiViction. 

The wording of S. 476 is wide enough to cover the 
consideration of other than strictly legal evidence and 
there is nothing illegal in granting a sanction under 
S .195 based solely <>n an investigationconducted under 
S. 202 whether by a police-officer or by the Magistrate 
' himself. {.Maepherson. /.) BaNSIDAK MaRWARI r. 
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ings. 

Emperor. 74 I. C. 1054 ; 24 Cr. L. J. 862 : 

A. I. R. 1924 Pat. 138. 

Legality of order. 

■ -—S, 476— Legality of orJer—Caic heard by 
Honorary Alagistratc — Dt^ Magistrate can take action. 

Where the prosecution instituted by the applicant 
was heard by a Bench of Honorary Magistrates and 
ended in failure. Held, that under S. .J 7 C-A, the J)t. 
Magistrate could order the prosecution of the applicant 
under S. 19.3 of thePenal Code {J/nker/i, /.) MOTI 
Ram V. Emperor. L. R. 6 A. 44 (Cr.) : 85 I. c. 710 : 

36 Cr. L. J. 566 ; A. I. R. 1925 All. 410. 

— ■■■. S. 476— Legality of order—Complaint of c/te- 
ating before Tahsildar having powers of a second class 
Magistrate—Act of 7'ahsildar em/uiring and ordering 
prosecution under S. 476 is legal. 

Where there was a complaint of cheating before a 
Tahsildar having powers of a Second Class Magistrate 
who therefore was competent to entertain it and where 
after careful enquiry he ordered under S. 476 of the 
Cr. P. Code, the prosecution of the person complained 
against, Held, the Tahsildar must be conceived to have 
been acting as a Criminal Court and to have been put 
in motion by the proper procedure. Although as a 
result of his enquiry it might have been discovered 
that he could not take cognizance of the case he was 
certainly authorised, in fact required, to make an en¬ 
quiry which was of the nature of a judicial pioceed- 
ingifinthe course of that judicial proceeding he 
considered that the facts showed that a forgery had 
been committed. Therefore he had authority to act 
under S. 476 . {Stuart, /.) Abdul Qaiyum KhaN v. 
Emperor. 26 Cr. L. J. 628 : 81 I. C. 116. 

A. I. R. 1925 All. 99. 

-S. 476 —Legality of order—Handwriting 

exPert^Value of report. 

The report of the Government expert, wdio never 
came into the witness box and whose report is not sup¬ 
ported even by an affidavit is inadmissible in evidence 
and should not form the basis of the order directing 
the prosecution on a charge of forgery. A sanction, 
based on a piece of evidence that can in no circum¬ 
stances be called legal evidence and especially when 
there is positive legal evidence against it, is illegal. 
iHafique, /.) PEAKY LaL v. EMPEROR. 

21 A. L. J. 399 : L. R. 4 A. 92 Cr. : 75 I. C. 148 ; 

24 Cr. L. J. 900 : A. I. R. 1923 All. 601. 

-S. 476 —Legality of order—Complaint not 

inquired into—Order to show cause why complainant 
should not be prosecuted is not legal. 

Where without any inquiry into a complaint present¬ 
ed by the complainant, he was ordered to show cause 
why he should not be prosecuted under S. 182 of the 
Penal Code, held, that the order was illegal as the 
complainant could not be made to suffer without full 
enquiry into the truth of the complaint. {Gokul Pra¬ 
sad, /.) Sheo Balak c/. Emperor. 

59 I. C.369 : 22 Cr. L. J. 81 ; 

L. R. 2 A. 126. Cr. 

— S. 476 —Legality of order—Statement not ecn- 
nested with /udicial proceeding cannot be the basis of 
an action under section. 

A Magistrate has no jurisdiction under S. 476 of 
the Code to direct prosecution in r espect of a state¬ 
ment entirely unconnected with the judicial proceed¬ 
ing before him. {Martineau, J.') SlNGH r-. 

Emperor. 63 I. C. 413 : 22 Cr. L. J. 653 ; 

3 Lah. L. J. 535. 

—-S. 476— Legality of order-'-Order directing 
either party to be prosecuted is illegal. 


CR, P. CODE (V OF 1898), S.476—Legality of order. 

.\n order by a Civil Court, directing the prosecution 
of both parties to a suit for forgery, without determin¬ 
ing which of them is prima facie responsible for the 
forgery is illegal. \ .-lldid Raoof, /. ) Am.\HNATH z'. 
Mam RaJ. 61 I. C. 57 r 22 Cr. L. J. 329 : 

2 Lah. 68 . 

--—Ss. 476, 191 and 447— Legality of order — 

Trial Magistrate initialing prosecution—Omission to 
inform accused of his right to have his trial before ano' 
ther magistrate. 

Where a Magistrate who had himself instituted 
criminal proceedings under .S. 476 , Cr. P. Code, tried 
the accused without informing them before taking any 
evidence that they weie entitled to have the case tried 
by some other Court, Held, that the trial was illegal. 
{IVazif Hasan. J. C.) EMPEROR z/. N.4IPAL. 

10 0. & A. L R. 736 : 11 0. L. J. 532 : 

1 0. W. N. 329 : 82 I. C. 162 (1) ; 
25 Cr. L. J. 1224 (1) ; A. X. R. 1924 Oudh 448. 

■ —S. 476— Legality of order—Enquiry by cme 

Magistrate—Order directing prosecution by another is 
illegal. 

The .Appellate Court cannot direct the trial Magis¬ 
trate to make an inquiry and then on his report, itself 
pass an order under S. 476 directing the prosecution 
for perjury of a witness. The enquiry and the order 
under S. 476 must both be by the same Court. 
{Kanhaiya Lai, J. (7.) EMPEROR v. Wa2IR BeG. 

64 I. C. 143 : 22 Cr. L. J. 751 : 24 0. C. 258 : 

8 0. L. J. 634. 

■ — S. 476 —Legality of ordei—Evidence ttnder 
S. 202 ( 2 )— If a basis for order. 

An order under S. 476 , Cr. P. Code, can be passed 
on the basis of evidence recorded under S. 202 ( 2 ). 
{Maepherson, /.) BaNSHIDAR MaRWARI v. EM¬ 
PEROR. 74 I. C. 1064 (2) : 24 Cr. L. J 862 (2) : 

A. I. R. 1924 Pat. 138. 

■ — S. 476 —Legality of order — Pefial Code, 
S. 182 —A 71011-1 udicial and irregular enquiry is an 
improper basis to decide an information to be false. 

A private or a personal enquiry conducted on non- 
judicial lines without the recording of any evi¬ 
dence, without cross-examination and based upon 
unrecorded and irregular methods of taking testimony 
does not justify the conclusion that a petition to a 
Magistrate to proceed under S. 144 , Cr. P. Code, was 
false and does not justify the petitioner’s prosecution 
under S, 182 of the Penal Code. {Bucknill, /.) 
CHOTE Lal V. Emperor. 1 Pat. L. R. 137 Cr. : 
74 I. C. 710 : 24 Cr. L.J. 806 : A. 1. R. 1923 Pat. 642. 

—S. 476— Legality of order —Prima facie, no 
obstruction and annoyance. 

The order under S. 476 which does not take into 
account the fact that there is prima facie no obstruc¬ 
tion, annoyance or injury, being one which does not 
set forth all the elements of an otfence covered by it, 
is without jurisdiction and must be set aside. 4 C. 
W. N. 226 , ref. to. {Jtvala Prasad, J.) PaRAMESH- 
WAR Rai V. Emperor. 3 Pat, L. T. 268 : 

67 I. C. 205 : 1922 P. H. C. C. 204 : 

4 U. P. L. R. (Pat.) 34 : 23 Cr. L. J. 381 ; 

A. I. R. 1922 Pat. 84. 

- S. 476 —Legality of order-~Resisting execu' 

tion of icarrant^lVarrant of attachment signed ''by 
ordeP' by Sheristadar is legal. 

A warrant for the attachment of property was 
signed by Sheristadar of the Court “by order” and 
was addressed to the Bailiff Nazir of the Court. The 
warrant was delegated to a peon and the accused 
resisted the e.xecution of warrant. Held, on revision 
that there was no illegality in the warrant, that th*^ 

1 words “by order” showed that ' the Sheristadar w^ 
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authorised to sign it and that the Nazir was right in 
delegating it to a peon. (^A<iami, J \\ ALl MOHA- 
MED V. KmI'KROR. 60 I. C. 796 : 22 Cr. L. J. 300 : 

3 U. P L. B. (Pat.)41. 

_S. 476 — Legality of order — Complaint 

under the section can be made in any case zvhen Justice 
requires— Complaint by Revision Court is not 

defective. . 

S. 476 gives the High Court, as a superior Court, 

full powers to lay a complaint in any and every case 

in which it appears expedient in the ends of justice to 

do so, and there is nothing in the Code by which that 

power and jurisdiction is taken away, because, in cases 

of a complaint or for refusal to lay a complaint by 

some subordinate Court, an appeal from that order is 

allowed. A complaint made^ when taking up 

proceedings from a subordinate Court in revision, is 

not defective. A, T. R. 1925 Kang. 28 Dist. (.Robinson, 

C. Rutledge and Maung Gyi, J J EMPEROR v. 

Syed khan. 3 Rang. 303 : 

A. I. R. 1925 Rang. 321 tF. B.). 

_S. ^'le^Legality of order—Opinion need not 

be formed during the progress of proceedings. 

The terms of S. 476 , Cr. P. Code, indicate that the 
desirability of prosecuting the offender must be present 
to the mind of the Court during the proceedings in the 
course of which the offence was committed or brought 
to its notice. But this does not mean that unless it is 
during the progress of the actual case that this opinion 
is formed, no prosecution can be ordered under S. 476 , 
Cr. P. Code. 34 C. 551 . Dist. (Duckworth. J.^ VaLAB 
Das V. Maung Ba Than. l R- 372 : 

2 Bur. L. J. 154 : A. I. R. 1924 Rang. 54. 
Notice or opportunity. 

_-S. ^TB^Notice or opportunity — Notice to 

accused if necessary—Admission of other evidence tn 
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ing. 

sary to a person before taking the proceedings against 
him under the law which now exists, but it is right 
that he should have notice. (Crump, /.) BaI 
KaSTURIBAI V. VANMALIDAS 27 B L. R. 616 : 

88 I. C. 709 : A. I. R. 1925 Bom. 436. 

_S. 476— Notice or opportunity—Court acts 

with material irregularity on the evidence of witnesses 
whom applicant had no opportunity to cross-exa¬ 
mine _ Direction for prosecution before termination of 

civil proceedings is not wrong. 

Though notice that action will be taken against a 
petitioner under S. 476 , Cr. P. Code, is not necessary 
as a matter of law, where the prosecution has been 
ordered on evidence given by witnesses whom peti¬ 
tioner had no opportunity to cross-examine and whose 
evidence has thus not been tested, the Lower Court 
acts with materia! irregularity in directing a criminal 
prosecution in the matter without giving the petitioner 
any chance to know and meet the case against him. 

9 M. L. T. 192 Rel. (Wallace, J.') PERUMALA 
VeNKATASUBBIAH. In re. 69 I. C.440 

16 L. W. 925 : 23 Cr. L. J. 712 
(1922) M. W. N. 811 : A. I. R. 1923 Mad. 228 

44 M. L. J. 74. 

- S, — Notice or opportunity—Accused has a 

right to cross-examine witnesses. 

Ip a proceeding under S. 476 of the Code the ac¬ 
cused has a right to place his case before the Court by 
cross-examining the witnesses on behalf of the oppo¬ 
site party. A refusal to allow such cross-examination 
is liable to be set aside in revision. (Jwala Prasad 
and Ross, //.) GANESWAR PAHARAJ V. EMPEROR. 

01 I. C. 842: 2 Pat. L. T. 582- 6 Pat. L. J. 146: 
22 Cr. L. J. 458 : 1921 P, H. C. C. 176. 

S 470 —Notice or opportunity —Notice to 


preliminary enquiry. 

Though a notice to the accused is not essential 

under S. 476, Cr. P. Code, still it is highly desirable 

that it should be given. 3 ^ *42 Foil. 1 his is 

especially the case where the court holds a prelimin¬ 
ary enquiry and records additional evidence and takes 
into consideration the result of another independent 
private inquiry made by the Circle Inspector. 

(Sulaiman, J.) IMAM ALI v. EMPEROR. 

^ L B. 5 A. 5 (Cr.) : 77 I. C. 888 : 

25 Cr. L. J 488 : A. I. R. 1924 All. 435. 

S. t^lB—Ni ticc or opportunity ^Perjury — 


Accused entitled to know exact words ^alleged to have 
been used. 

Order meant to be one under S. 476 , is bad in law if 
there are no arrangements of perjury. The accused 
is entitled to kDO.r. the exact words which are alleged 
to have been used by him and which are sought to be 
made the subject of the charge under S. 199 . The 
High Court has power to revise the order if it cannot 
stand. 15 A' E. J. R* 5*7 » *^ E* J- R. 33ii Foil. 
(Ryres, J ) ABDUL WAHID v. ABDULLaH. 

21 A. L. J. 211 : 71 I. C. 661 : L. R. 4 A. 69 Cr. : 

24 Cr. L. J. 197 : A. I. B. 1923 All. 325. 

■ - S. 476 — Notice or opportunity—Order direct¬ 

ing prosecution on evidence recorded in the absence 
of accused is not Justified. 

An order under S. 476 directing prosecution of a 
person upon evidence recorded in his absence and 
without affording him an opportunity to cross-examine 
the witnesses cannot be justified. (Ry^es, J.) LaL 

LOKpal Singh v. Emperor. 69 I. c. 655 : 

19 A. L. J. 66 : 22 Cr. L. J. 143 : I. R. 2 A. 26 (Cr.). 

g. 476 —Notice or opportunity — Notice 
though not legally necessary is expedient. 

As a matter of strict law, no notice would be neces- 


ihoio cause not essential. 

Section 476 does not require the issue of a notice to 
the party to be proceeded against and such notice is 
not invariably necessary. Whether notice is to issue 
or not depends upon the particular circumstances of 
each (Maung Kin, y.) CiURA z>. DT. JUDGE 

AKYAB.^ Bur. L. J. 153: 73 I. C. 976: 24 Cr. L. J. 736: 

A. I. R. 1923 iRang. 79 (1). 
Order against Strangers. 

_Ss.476 and 467-A— against strangers 

^Rorged document—Production in Court by person not 
party to the proceedings nor by alleged forgerer—Com¬ 
plaint by Court—Procedure. 

Where it is possible that a document was forged by 
one B. but there was no evidence to suggest that he 
did so for the purpose of using them in court nor was 
it proved that he used the document in court, a com¬ 
plaint under S. 476 . Cr.P. Code, against B by the Court 
is not justified. (Greaves and Panton, //.) BaHERUD- 

DY SIKDARz/. Emperor. 

28 C W. N. 880 81 I. C. 919: 25 Cr. L. J. 1095: 

A. I. B. 1924 Cal. 986. 

_ Ss. 476 and 195 (b) and (^')—Ordet agaimt 

strangers—Their relation—Whether a Court can make 
complaint against Persons zoho are not parties to—Effect 
of recent amendments. 

A court cannot make a complaint in respect of any 
person other than persons who were parties to the pro¬ 
ceedings before it, (Robinson, C. J. and Brown, Jf) G. 

T. Guruswamv & Sons v. d. K. S. ebrahim. 

2 Rang. 374: A. I. R. 1925 Bang. 26. 
Pending Proceedings. 

_8. KIB—Pending Proceedings — Forgery — 

Question pending in 'appeal'—Proceedings under S, 47^ 
1 are improper. 
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When the question as to whether the document in 
question is a forgery, has finally to be decided by the 
Court in whicn an appeal from the proceeding wherein 
the document was held to be a forgery is pending, it is 
not proper to take proceedings under S. 476 . (^Zafar 

A/i, /.) Harnam Singh v. mt. atri. 

88 I.C. 526: 7 Lah-L.J. 73 : A. I. R. 1925 Lah. 323 fl). 

-S. 476 —Pending Proceedings — Trial begun 

on basis of sanction under old Code but not completed 
before the coming into force of amended Code can go on 
without fresh complaint under amended 3. 476 . 

When a criminal Court has laken cognizance of an 
offence for perjury, before the amendment of the 
Cr. P. Code, on a sanction order to a 
piivate individual gianted before the < ode was amen¬ 
ded, but has not comp'eted the trial before the amend¬ 
ed Code came into force, tlie trial can go on without 
fresh complaint under the amended provisiotis of 
S. 476 , Cr- P. Code. Cr. Misc. Proceedings No. 606 of 
1924 and 1924 Mad. 615 Foil. 

Per IVallacCy J. — In oider to decitie as to whether a 
trial founded on a sanction and properly begun on a 
procedure which has been altered by the amended 
Cr. P. Code can now go on, it is esseiuial not to 
confuse ‘cognizance’ with ‘jurisdiction’. Once a Court 
is properly seized of a case, any amendment of law, 
except an amendment, which takes away its jurisdiction 
to try the offence, cannot affect the Court’s authority 
to proceed with the trial. To hold that an amendment 
of the procedure of trial under the Code automatically 
brings to an end all trials founded on the original 
procedure is not a conclusion which is justified either 
in law or in commonsense. The consequence of an 
amendment of procedure is not that all matters pro¬ 
perly begun under the old procedure collapse and have 
to be begun again under the new procedure, but that 
they shall be continued under the new procedure from 
the lime when the new procedure came into force. 

Per Madhavan /fair, /.- Sanction is required only 
to enable the Court to take cognizance of certain of¬ 
fences and, when once the case is launched and cogni¬ 
zance has been taken by the Magistrate of any offence, 
nothing short of an amendment which specifically 
takes away the jurisdiction of the Court to try the 
offence can affect the nght of the Court to go on with 
the trial according to lavs. i^lVallace ami Pladhavan 
/fairy //.) APPaSAMI AIVAR, !n re. 

1925 M. W. N. 668: A. I. R. 1925 Mad. 1122: 

49 M. L. J. 276. 

Preliminary Enquiry. 

— ■ — S. 476— Preliminary enouiry is not essential. 

S. 476 does not make it incumbent upon the Court to 
make a preliminary inquiry in every case before start¬ 
ing prosecution. To justify the Court in initiating 
prosecution, it IS necessary only to hold that it is ex¬ 
pedient in the interest of justice that an inquiry should 
be made into an offence referred to in S. 195 . {Shadi 

Laly C. /.) Emperor v. Pir Qadir Bakhsh. 

6 Lah. 34 : A.I. R. 1925 Lah. 312. 

-—S, 476 —Preliminary Enquiry —Ex:.ejit ofy is 

Court's discretion grant of right of up peal does not 
extend the scope of ike enquiry. 

The nature of the preliminary inquiry mentioned in 
S. 47.6 (i) is a matter in the discretion of the Court; 
the law does not compel a detailed inquiry. The grant 
of a right of appeal has not conferred any new right 
upon the accused and the extent of she preliminary 
inquiry is still left to the discretion cf the Court. 
(Munich and Bucknilly J J.') CHAMARI Z'. PUBLIC 

Prosecutor of Gaya. 

4 Pat. 484 : A. I. R. 1925 Fat- 677. 

Q. D,—VOL. I —149 


CR. P. CODE (V OF 1898), S. 476—Stay of Proceed¬ 
ings. 

-S. 476 — Preliminary Enquiry—Court making 

complaint must hold prelimina*-Y enquiry and must 
make a written cmplaint. 

S. 476 contemplates thai after making such' inquiry 
as may be neces'iary, the Court should make a com¬ 
plaint in wriiing. It is for the Court acting under 
S. 476 to make any inquiry that is necessary and then to 
make a complaint against the person or persons 
who, he is satisfied, have committed an offence. 
The section doci- not contemplate that the Court 
should send the case to a Magistrate for inquiry whe¬ 
ther the offence it suspects has been really committed 
and for prosecution, if the Magistrate is so satisfied. 
The Court must be satisfied that there is a Prima facie 
case against eacli person sent to the Magistrate, and 
then it can lay a complaint under S. 476. {Adami and 

Seny //.) Chamari Singh 7>. Public Prosecutor 
OF Ga\A. 4 Fat. 24: 26 Cr. L. J. 170: 83 I. C. 730: 

6 P. L. T. 225: 3 P. I. R. 51: 

A. I R. 1925 Pat. 330. 

Stay of Proceed.ngs. 

- S. 476 —Stay of proceedings—Pendency of 

appeal is no bar to trial. 

Where in a civil suit a Judge of experience directs a 
party or witness to stand his trial under S. 476, Cr. P. 
Code, the matter should be dealt with promptly. The 
fact that an appeal is pending does not ma‘ter and the 
decision of the Magistrate will not be relevant evidence 
in the civil appeal. (Mearsy C. /.J ANRl^DH KUMAR 

V. Emperor. L. R. 3 A. 11 (Cr.) : 65 I. c. 436: 

23 Cr. I. J. 84. 

[Under the new Code, the Magistrate may stay 
the trial untd d .sposal of the appeal.—Ed.1 

! -S. 476 — Stay of proceedings — Pending — 

decision in Civil Court—Jurisdiction of the High 
Court. 

An application for stay of proceedings under S. 476 
: of the Cl. P. Code arising out of a suit from which an 
I appeal is pending in the High Court in exercise of its 
! general powers of superintendence over the proceedings 
j of all the Courts subordinate to it can direct the sub¬ 
ordinate Court to adjourn the proceedings when they 
aie initiated by such presiding officer. Where criminal 
proceedings on the face of them raise a question of 
fact which is still under adjudication in a Civil Court, 
the Criminal Courts wherever possible, generally stay 
the proceedings until a final adjudication by the Civil 
Court but the High Court w'll not interfere with a 
proceeding under S. 476 merely on the ground that an 
appeal on the facts is pending before the High Court. 
/.) RaJ Kunwar Singh v. Emperor. 

18 A. L. J. 1011; 60 I. C. 428; 22 Cr L. J, 236: 

43 A. 180. 

[This decision is now g.ven effect to in sub-Cl. 
(3) newly added.] 

S. 476 —Action under the section — Prelimi¬ 
nary enquiry—Necessity of. 

A preliminary enquiry is not always essential before 
taking action under S. 476, Criminal Procedure 
Code. The finding of a competent Court that a docu¬ 
ment is forged, or that a witness committed perjury 
before it, has always been considered sufficient prima 
facie ground for an order under S. 195 or S. 476. 
(DanielSy /.) DWARKA PRASAD v. MaKUND SaRUP. 

L. R. 6 A. 630 : 90 I. C. 290 • 
26 Cr. L. J. 1506 : L. R. 6 A. 2L3 ^Cr.; 

-S. Penal Code (Act XLV / i860), 

S. 471 — Offence under the section commit^ -J by a wit- 
ness before a Court—Courty if can mak ' a complaint. 

There is nothing in S. 476 , Criminal Procedure 
Code, to prevent a Court from making a complaint in 
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CR. P. CODE (V OF 1898, S. 476. 

re'ipect of an offence under Section 47 ^- Indian Penal 
Code, coniniiued before it even by a witness in a case. 
iOantels. J.) DWARKA PRASaD v. MaKUND 

L. R. 6 A. 630 : 90 I. C. 290 : 
26 Cr. L. J. 1506 : L. R. 6 A. 213 (Cr.). 
_S. 476 —Proceedings under — Per/ury—IVhen 

to he instituted—Duty ot Court- 

Proceedings under S. 476 should not be taken until 
the case in which the alleged false evidence is given 
has been finally disposed of. In deciding w'hether 
proceedings should be instituted, the main question to 
consider is whether there was a reasonable probability 
of a conviction for perjury. {VVadegamkar, A. J^C.) 
KaLU V TikaHAM. 26 Cr. L. J. 1350 (2) : 

89 I. C. 390 (2) : A. I. E. 1925 Nag. 412. 
__S. 476— Facts on which offence founded — In¬ 
quiry. . 

When a criminal offence is alleged to have been 

committed in the coarse of revenue or civil proceeding, 
the rule is that the facts upon which the criminal 
offence is founded should as far as possible be finally 
determined in the Civil or Revenue Court. The re 
fusal to do it amounts to a denial of the right of fair 

trial {Muliich, J.) KOUJDAR RaI EMPEROR. 

90 I. C. 445 : 26 Cr. L. J. 1565. 

_S. 476-A— Appeal or Revision—Invalid com¬ 
plaint by Magistrate—Appeal to Sessions Judge^ 
Sessions Judg^ can make complaint. 

Where a complaint which is made by a Deputy 
Magistrate is in alid and /<///•<! and the matter 

goes up in appeal before the Sessions Judge, the latter 
can himself make a complaint under S. 476-A. 
(Daniels, /.) OULAB v. EMPEROR. 

L R. 6 A. Cr. 79 : 26 Cr. L. J. 923 : 86 I. C. 987 : 

A. I. R. 1925 AIL 667. 
— S. 476-B —Appeal or Revision—Appellant dy- 


R . P. CODE (V OF 1898), S. 476. 

-S. 476-B— Appeal or Revision. 

Where a Court quashes the direction to prosecute 
it should order withdrawal of the complaint. A mere 
order that the sanction granted by the Court of 
first instance should be withdrawn is not sufficient. 
{Macleod, C.J. and Shah, /.) SOMABHAI VaLABH- 
BHAI V. ADITBHAI PaRSHOTTAM. 

48 Bom. 401: 26 Bom. L.R. 289:<A.I.E. 1924 Bom. 347 

-S. 476-B— Appeal or Re-vision — Revision, 

Orders under S. 476 -B, though under extraordi¬ 
nary cases could be revised are not ordinarily speak¬ 
ing revisable where the lower appellate Court with¬ 
draws the complaint laid under S. 476 , Cr. P. Code, 
(Macleod, C. /. attd Shah, /.) SOMABHAl VaLABH- 
BHAI V, Aditbhai PARSHO'ITAM. 

48 Bom. 401 : 26 Bom. L. E, 289 : 

A. I. E 1924 Bom. 347. 

-Ss. 476-A and 476-B— Appeal—Limitation 

Act (^IX of 1908 ), Sch. /, Art. 154 applies, and under 
S. 476 A superior Court can not suo motu take action 
where subordinate Court has refused to complain. 

The scheme of the sections 476 -A and 476 -B is that, 
if the Subordinate Court has neither made a com* 
plaint under S. 476 nor rejected an application for the 
making of a complaint then the superior Court may 
take action and make a complaint. But where the 
Subordinate Court has rejected the application for the 
making of such complaint, then the procedure, which 
is contemplated by the Code is by way of an appeal to 
the superior Court. Appeal Judge should consider 
whether the appeal is filed within the time specified, 
{Sanderson, C. J.and Ranton, /.) CHUNDER KUMAR 
Sen V. MUTHURIYA DEBYA. 42 C. L. J. 120 : 

29 C. W. N. 1035 : 90 I. C. 629 • 52 C. 1009 : 
26 Cr. L. J. 1569 : A. I. E. 1925 Cal. 1228. 
%. Appeal or Revision—Trial Court 


ifig—Appeal abates. 

The language of S. 476 -B does not indicate that 
any legal representative of the deceased appellant may 
file an appeal, or support it on the death of the ap- 
pellanl. Hence on the death of the appellant the 
appeal abates. But S. 404 has no application to the 
case. {Mukerii, /.) HaFIZ NEHaL AhmaD v. 
RamJI UaS. 46 All. 359 : L. E. 6 A. Cr. 85 

37 I.C. 608 : 26 Cr. L. J. 1008 : A. 1. E. 1925 All. 620. 

_—S. 476 B— Appeal or Revision — Appellate 

Court should reconsider entire matter on merits — 
prima facie case not being made out, withdrawal of 
complaint should be directed. 

The appellate Court, in case of appeals under S. 476 
B should reconsider the entire matter on the merits, 
and while allowing reasonable weight to the opinion of 
the Court below, should nevertheless reconsider the 
question of the propriety of the order appealed against 
upon a complete review of the entire facts. If the 
appellate Court is not satisfied that a prima facie case 
has been made out, the order appealed against must 
be set aside. {Banerii, J ) Ram ChaRAN DaS v. 
Emperor. 88 I. C. 358 : 23 a, L. J. 515: 

26 Cr. L. J. 1126 : A. I. R. 1925 All. 644. 

-S. 476-A— Appeal or Revision — Sanction to 

Prosecute—Power of Appellate Court while application 
is pending in the Leaver Court. 

Where an application under S. 476 is pending before 
an inferior Court there is no objection to the superior 
Court taking such action as could be taken by the 
Court under S. 476 , Cr. P. Code. The pendency of 
the application cannot mean rejection of the applica¬ 
tion within the meaning of S. 476 -A. {Shah, A.C. J. 
and Fawcett, /.) RaMDAS VISHNUDAS. In re. 

26 Bom. I. R. 713 : 82 I. C. 359 : 25 Cr. L. J. 187 : 

A. I. E. 1924 Bom. 611. 


— - • — 

refusing to proceed under S■ 476 —Sufficient reasons 
must be given before reversing order. 

Where a superior Court reverses the order of the 
trial Court which has refused to proceed under S. 476 
of the Cr. P. Code, sufficient reasons must be given by 
that Court as to why in its opinion the discretion was 
not properly exercised. {Newbould and Mukeriee, 

//.) Kalisadhan addya t/. Nani Lal Hazru. 

52 Cal. 478 : 89 I. C. 259 : 26 Cr. L. J. 1307 : 

A. 1. E. 1925 Cal. 721. 

—__S. 476-B — Appeal or Revision — Appellate 

order making complaint—No appeal lies to High 
Court. 

No appeal lies to the High Court from an appellate 
order of the Dt. Judge making a complaint which the 
Subordinate Judge might himself have made under 
S. 476 of the Cr. P. Code, {Martineau and Zafar 

Ali, //.) Mahomed Idris v. emperor. 

6 Lah. 56 : 88 I. C. 528 : A. I. E. 1925 Lah. 322 (2). 

-S. 476-B— Order passed by Commissioners 

without jurisdiction—Appeal lies. 

Where Election Commissioners passed an order pur¬ 
porting to act as a civil Court under S. 476 , Cr. 
P. Code. 

Held : that appeal lay from their order, although 
passed without jurisdiction. {Sulaiman and Daniels^ 
J/.) BiLAS Singh v. Emperor 
23 A. L. J. 845: 89 I. C. 630 : A. I. R. 1926 All. 787. 

-S. 476-B and 196-B—Z>«/y of Court^ 

Private person — Validity. 

Where in cases of forgery or perjury, the Court neg¬ 
lects to take action and sanction has been granted at 
the instance of an application by a private person, the 
prosecution based thereon is not invalid. {Hallifax% 
A. /. C.) GaNGAPRASAD V. SHYAMEAL. 

68 I. C. 45 : 23 Cr. L. J. 509 : A. I. B. 1923 Nag. 180. 
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(CB. P. CODE (V OF 1898), S. 476. 

(The grant of sanction has now been abolished.) 

— -S. 476-B— Scope of. 

S. 476-B appears to contemplate that if an appellate 
‘Court set aside the order of an Original (’ourt, the 
iparty prejudicially atfected has a right of appeal to 
the Court to which appeals from that Appellate Court 
ordinarily lie. (A/u//ic/k, /.) FOUJDAR Rais'. Em- 
PEROR. 90 I. C. 445 : 26 Cr. L. J. 1565. 

-Ss. 476-B and 193 (3)— Complaint by Judge 

of the Court of Small Causes ^Appeal, whether lies to 
the Subordinite or District Judge. 

Where a complaint is made by a Judge of the Court 
of Small Causes, who describes himself as a Miin.'^if, 
for prosecution of a person under Ss. 471 and 467 of the 
Indian Penal Code, an appeal allowed under S. 476 -B 
of the Code of Criminal Procedure lies to the District 
Judge, to whom only the Court of Small Causes is 
subordinate, and not to the Court of the Sessions and 
Subordinate Judge. (^Dalaf J. C.') FaTEH BahaDUR 
V Abdul Rahim. 2 0. W. N, 845 : 

A.I. R. 1925 Oudh 713. 

-S. 478— Change. 

This section is now applicable to European 
British subjects. 

-‘S. 478 —Faulty procedure—Accused should he 

discharged. 

An Assistant Collector, after deciding to act under 
S. 478 , neglected to follow the directions contained in 
the second sub-section of that section, which requires 
that if he concludes the enquiry himself his proceed¬ 
ings shall be conducted as nearly as may be in accord¬ 
ance with Chap. XVIII, Cr Pro. Code. He framed 
no charge and although he made some sort of enquiry 
it was of a perfunctory character and when he 
came to write his committal order, he incorporated as 
the main grounds for committing for trial the reasons 
which he had given in his judgment in the civil suit, 
with the result that there was nothing in any way re¬ 
sembling a proper record in the Committing Magis¬ 
trate’s Court. Held ; that the trial was irregular, there 
having been no proper proceedings before the Com¬ 
mitting Magistrate. The accused must be discharged. 
40 All. 32 , Foil. {Walsh, J.') EmPEROR v. BaSHA 
Nano. A. I. E. 1923 All. 610 . 

-S. 481— 'If any' — Meaning—Court must give 

opportunity but cannot comp->l accused to make a state- 
7ncnt. 

No person can be punished for contempt of Court 
which is a criminal offence unless the specific offence 
■charged against him be distinctly stated and an op¬ 
portunity given him of answering. The words “If 
any” in section 481 do not mean that in the special pro¬ 
cedure provided by this section an exception to this 
general rule is provided. All that the expression “ if 
any” indicates is that the Court cannot compel the 
accused to make a statement, but it cannot mean 
that it should not give him an opportunity to make a 
statement, L. R. 2 P. C. 106 and 13 C. W. N. 685 
Foil. {Neivbould and Suhrawardy, JJf) KRISHNA 
Chandra v. emperor. 37 Cal. L. J. 535 : 

74 I. C. 549 ; 24 Cr. L. J. 798 : A. I.E. 1923 Cal. 562. 

— -S. 481— Statement of prisoner — Absence. 

The order of the Magistrate falls short of the re¬ 
quirements of S. 481 if it does not contain the state¬ 
ment made by the petitioner. {Abdul Raoof, J.') 
POHU Ram V. Emperor. a. I. R. 1923 Lah. 88 . 

— -S. 482— Reasons must be given for proceeding 

tinder S. 482 instead of acting under S. 480 . 

Where a court chooses to act under S. 482 instead 
of S. 480 in respect of an offence under S. jyg, I. P. 
C. it must give reasons for not taking cognizance 
•under S. 480 itself. {Wazir Hasan, A. J. C.) CHEDI 


OR. P. CODE (V OF 1898), S. 488. 

Lal V. Emperor. li 0. L. j. 358 .- 

25 Cr. L. J. 1127 : 81 I. C. 961 : 
A. I. R. 1924 Oudh 402. 

-S. 487— Court that heard appeal in sanction 

proceedings cannot hear appeal from conviction. 

The mandatory provisions of S. 487 , Cr. P. Code, as 
amended, clearly prohibit the Sessions Judge from try¬ 
ing any person for any offence referred to in S. 195 of 
that Code The word “ try” as used in S. 487 includes 
the hearing of an appeal”. 16 Cal. 121 , Foil. 
{Kinkhedc, A. J. C.) KriSHNAPPA v. EmpEROR. 

25 Cr. L J. 713 : 81 I. C. 201 : 

A, I. R. 1924 Nag. 51. 

-S. 488— Main Changes. 

(1) The amount awardable has been increased to 
Rs. 100. 

(2) A limitation period of 1 year has been fixed 
for recovery of arrears. 

(3) Sub-section (7) has been omitted in view of S. 
340 (2). 

—‘■S. 488— Section includes application by tvife 
or child—Mere receipt of money by the mistress is not 
binding—composition of child's claim—Application by 
tuoman for the school fees of the child can be atnended 
by Court on its own motion as one by her as gttardian 
of child—Maintenance includes only food, clothing and 
lodging and does not include school fees—.Application 
deliberately made for school fees cannot be amended by 
Court on its own motion as one for maintenance. 

S. 488 contemplates application by a wife or a child. 
Where the widow alleged herself to be a discarded 
mistress, and the application was made by her for the 
school fees of her son 

Held, that this w'ould require only a formal amend¬ 
ment of the application as one by the woman as guar¬ 
dian of the child and that the amendment might be 
made by the Court on its own motion. The payment 
of money to the child’s mother by the alleged father 
could be weighed as evidence of an intimacy between 
the alleged father and the woman, but in no sense 
could it be regarded as a binding composition of the 
claims of the child. The object of proceedings for 
maintenance is to prevent vagrancy and that object is 
attained by the provision of lodging, food and clothing. 

.A. husband is bound to maintain his wife but he is not 
bound to do more than supply her with lodging, food 
and clothing ; he is not bound to maintain her as his 
wife. 16 Bom. 269 Ref to. 4 I. C. 758 , Foil. 

A Court ought to allow an application framed, as 
one for educational expenses into one for maintenance 
only if it was satisfied that the application as framed 
was framed in error, that what the woman really want¬ 
ed on behalf of the child was maintenance, and not 
where the application had been deliberately and pur¬ 
posely framed. {Boys, J.) Mt. Kumli v. Emperor. 

L. R. 5 A. (Cr). 187 : 25 Cr. L. J. 1249 ; 

82 I. C. 257 : A. I. R. 1925 All. 73. 

-S. 488 — Order for maintenasice, charging 

amount on the Joifit estate of the person ordered 
to Pay it and his brother not stpset in appeal or 
revision—Objection by brother in execution. 

There was an order by a Magistrate directing the 
amount of maintenance to be a charge on the joint 
estate of the person ordered to pay it and his brother. 
This order was not disturbed in appeal or revision. 
Held, that the brother was not entitled to object to the 
attachment and sale of the joint properties and the 
order of the Magistrate lev)dng execution wall not be 
interfered with in revision by the High Court. {Faw¬ 
cett and Madgavkar, Jf) ShIVLINGAPPA v. GuR- 
LINGAPPA. 27 Bom. L. R. 1363 : 49 Bom. 906, 

—S. 488— Wife — Maintenance — Payment in 
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ktnd and cash, , i- » 

S. 4 S 8 , Ct.V. Code, only permits of the Court diiect* 

a montli!y payment of money, and an order direct¬ 
ing' a mixed payment in kind and cash every yeai is 
c(mttary to the terms of S. 488 . (^Macleod, C. J. and 
Shah,/.) MUKTA Z'. UA'rrU MaHADEV. 

26 Bom. L. R. 186 ; 81 I. C. 613 (1) : 

25 Cr. L. J. 965 (1) : A. I R. 1924 Bom. 332. 

_S. 488— ''Living in adulfery'\ meaning of — 

Continuous course of conduct is necessary, 

IFnless continuity of conduct is established, it cannot 
be inferred from a single act of adultery that the 
woman is “living in adultery.” In the present case it 
was held that although the woman had given birth to 
an illegitimate child it was open to the Magistrate to 
find that apart from that circumstance, she was not 
‘•living in adultery”. 26 All. 326 ; 20 Mad- 4/0 

fh’ H.): Mad. 3 , 32 , Foil. {^Sanderson, C- /. tind 

Chofner, J.) JOTINDRA NaTH MOHAN BANERJEE 
- CowR Bala Dehl 88 I. C. 608 : 29 C.W.E. 647 : 

A. I. R. 1925 Cal 794. 

_Ss. 488 and 3^2—/^erson giving evidence on 

his envn behalf under S- Omission to examine him 

under S. 342 does not vitiate proceedings. 

Proceedings are not vitiated by the omission of the 
Magistrate to examine the person under S. 342 when 
he gives evidence on his own behalf in proceedings 
under S. 4 ^^- {Greaves and Panton, JJ.) 

KaLWAK C'. JAMUNA KALWARI. 25 Cr. L. J. 1091 : 

81 I. C. 915 : A. I. R. 1925 Oal. 339. 

_S. 438— A^egleets to maintain—Adfndication 

of insolvency of husband completely disproves wilful 

neglect. , 

The fact that the husband has been adjudicated an 

insolvent is conclusive, so long as the order of adjudi* 
cation stands, that he is unable to pay his debts. He, 
being unable to pay his debts, is not guilty of wilful 
neglect within the meaning of S. 488 . {Chose and 
Cuming, //.) HaLEHIDE (MR.) V. HaLFHIDE 
(Mrs.) 50 C. 867 : A. I. R. 1924 Cal. 230. 

_S. 488— Arrears — IVaiver by—Compromise 

after order for maintenance. 

After an order for maintenance was passed in 
wife’s favour, both parties put in a petition in which 
they agreed that the present petitioner should pay his 
wife Rs. 10 a month as long as she remained at the 
house of the petitioner’s father, held, that the lady 
forfeited her right to claim past maintenance up to 
the date of this petition. {Sanderson, C. J. and Pan¬ 
ton, /.) Parul Bala v. Satish Chandra. 

37 C L. J. 180 : 75 I C. 529 : 24 Cr. L. J. 945 : 

A. I. R. 1923 Cal. 456. 

-S. 488— Only monthly cash alloaoance can be 

ordered. 

It is not legal under S. 488 to order the husband to 
give his wife twelve maunds of grain each harvest and 
to provide her with a separate house because under 
that section any other order than one for a monthly 
cash allowance is not allowed. {Scoti-SniHh, O. C. J.} 
ATRU V, MT. MOHAN. 25 Cr. L J. 1271 : 

82 I. C. 279 : A. I. R. 1925 lah. 142 (1). 

-S, 488— Neglects to maintain — Husband will- 

ing to keep wife in his house — Liability, 

A husband who has turned his wife out cannot, by 
saying in Court that he will keep her in his house, 
avoid liability for giving her maintenance. {Mar' 
tineau, /.) AISHAN v. SHER MUHAMMAD. 

59 I. C, 853 : 22 Cr. L. J. 149 (Lah.;. 

-S 433 —“ Jn t^e whole *’ mean one sum only 

and not separate sums for different purposes Section, 
however, allcrws Rs. lOo to each of the wife ami children. 
The words “in the whole” mean that only a sum of 


CR. P. CODE (V OF 1898), 3. 488. 

money not exceeding Us. 100 should be ordered to be 
paid and no other payment either in the shape of fees 
or medicial expenses, etc., should be ordered to be 
pai.'i. The words do not mean that when a woman 
makes an application for herself and for children she 
could only be given Rs. lOo for the maintenance of 
herself and of her children whatever be the number. 
The words mean that the Magistrate can only order 
one sum not exceeding Rs. 100 to be paid for the wife 
and for each of the children unable to maintain itself. 
{Devadoss, /.) E, C. KENT v, E. E. L KENT. 

A. I. R. 1926 Mad. 59 : 49 M. L. J. 335. 

- S 488— Order for alimony in existence — 

Jurisdiction under S. 488 is not ousted. 

The existence of a previous order for alimony is not 
sufficeint to oust the jurisdiction of the Magistrate 
for a mere order for maintenance is not equivalent to 
maintaining the wife ; and the order, whatever may 
be its force or nature, cannot take away the Magis¬ 
trate’s jurisdiction so long as the husband neglects or 
refuses to maintain the wife: Craxton v. Craxton, 71 
y. P. 399 , Disl. {Devadoss, /.) E. C. KENT v. E. 
E. L. Kent. A. I, B. 1926 Mad. 59 : 49 M. I. J. 335. 
--S. 488 —Mere offer to maintain is not suffi¬ 
cient. 

A mere offer to maintain does not amount to 
absence of neglect to maintain. {Devados^, /.) E. C. 
Kent v, E. E. L. Kent. 

A. I. R. 1926 Mad. 69 : 49 M. L. J. 335. 

---S. 408 —Daughter married after mainten¬ 
ance order—Order should continue if she is unable to 
maintain herself even then. 

Father must continue to maintain his daughter even 
after her maniage if in spite of her marriage she 
still remains unable to maintain herself either because 
her husband is too poor to maintain her or for any 
other good reason. {Krishnan, J.') MEENAKSHI 
AMMAL V. KaRUPPANNA PILLAI. 48 Mad. 503 : 

21 L.W. 142 : 86 I. C. 220 : 
(1925) M. W. N. 67 : 26 Cr. L. J. 732 : 
A. I. R. 1925 Mad. 491 : 48 M. L. J. 183. 
S, 488 — Proceedings under — Respondent 


alledged to be insane—Arpointment of guardian-ad- 
litem—P raced ure. 

Where the respondent in a proceeding under S. 488 ,. 
Cr. r. Code is alleged to be insane, the Magistrate has 
no power under the Cr P. Code, to appoint a guardian- 
ad litem. If the Magistrate has reason to apprehend 
that the respondent is of unsound mind it is his duty 
to hold a judicial inquiry into his sanity and put him, 
if necessary under medical observation. If as a re-- 
sult of suc)> enquiry he comes to the conclusion that 
the respondent is insane, he must follow the procedure 
laid down in Ch 34 , of the Cr. P. Code and postpone 
the proceedings, until the Magistrate is satisfied that 
the respondent is capable of understanding the pro¬ 
ceedings. {Wallace, /.) APPACHI GOUNDAN v. 
Kuthu Jammal. 48 Mad. 888 : 

(1925) M. W. N. 65 ; 21 L. W. 180 : 86 I. C. 77 : 
26 Cr. L. J. 701 : A. I. R. 1925 Mad. 440: 

48M.L. J. 187. 

-S. 488— Section cannot take away the right' 

under Hindu Law. 

The provision of a summary remedy under S. 488 
cannot, unless an Act expressly says so, take away a 
right conferred by Hindu Law. {Kumaraswami 
Sastri, y.) NATARAJAN v. MUTHIAB CHETI'Y. 

22 L. W. 650. 

S. 488— Application for maintenance—Neglect 
to maintain—Offer to maintain not enough to refect 
application. 

What entitles the children to get maintenance is 
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not merely a formal refusal of the children’s father to 
maintain, but also his neglect to do so. That gives 
the Magistrate jurisdiction under S. 488 , Cr. P. Code, 
to give maintenance to the children. A mere offer to 
maintain the children, at the time of the trial, is not a 
justification for rejecting the petition of the children. 
{A’ris/uiafi, /.) KaMBU AMMaL Z'. RANGaNATHAN. 

(1924) M. W. N. 465 : 76 I. C. 30 : 

19 L. W. 530 : 25 Cr. L. J. 94 r 
A. I. R. 1924 Mad. 624. 

-S. 488— Maintenance—Malabar tarwad — 

•Offspring of sambhandam—Maintenance from tarivad 
—Liability of Putative father. 

The offspring of a sambhandam in Malabar are 
entitled to maintenance from their tavazhi and if the 
tavazhi or tarwad has sufiicient means to maintain 
them, they are not entitled to an order for mainte¬ 
nance. {^OdgerSs /.) BHARATA AIYAR, In re. 
(1924) M. W. N. 305 : 34 M. L. T. 167 : 77 I C. 418 : 

25 Cr. L. J. 370 : 19 L. W. 275 : 

A. I. R. 1924 Mad. 549 : 46 M. L. J. 324. 
-—S. 488 —Decision of Civil Court — Relation¬ 
ship declared not to exist—Order under S. 488 should 
not be given effect to. 

Where the relationship on which the maintenance 
order is based has been declared by the final decree 
of a competent Civil Court not to exist, it is open to 
the person adversely affected thereby to ask the 
Magistrate to abstain from giving any further effect to 
his order of maintenance 1918 M. W. N. 65 , Foil. 
{Ayling and Odgers^ VENKAYYA v. MaDDU 

PaIDANNA. 46 Mad. 721 : 18 L. W. 132 : 

32 M.L.T. 346 : (1923) M.W.N. 401 : 24 Cr. L. J. 720 : 

73 I. C. 944: A.I.R. 1923 Mad. 707 : 45 M. L. J. 104. 
- — S. 488 —Maintenance order—Refusal to co¬ 
habit is not a sufficient g/ound. 

There is nothing in the: Code which compels the 
•Criminal Court to award separate maintenance to a 
wife whom the liusband agrees to protect and main¬ 
tain in a manner suitable to her position in life simply 
■because he refuses to cohabit with her. (^Kumaia- 
S'.canii Sastris J.') JaGGAVARAI'U BaSAWAMI'IA v. 
SeeTA KedDI. 15 L.W. 535 : (1922) M. W N. 265 : 

30 M. L. T. (H. C ) 315 : 66 I.C. 832 : 
23 Cr. L. J 336 ; A.I.R. 1922 Mad. 209: 42 M.L.J, 566. 

-S. 488 —Marrying second uiife — Effect — 

Offer to give a separate residence. 

The mere fact the husband has taken another wife 
is no ground for the first wife to refuse to go and live 
with him. Where she is offered separate residence 
which she rejects, she cannot be said to “refuse to 
live with her husband” within the meaning of sub- 
Ss. 3 and 4 of S. 488 if she disapproves of the 
•offer. {RTinhhede, A. y.C.) SUKRULLA FAKIR v. 
FatMA. 25 Cr. L. J. 453 : 77 I. C. 805 : 

A. I. R. 1924 Nag. 297. 

-S. 488— Child, meaning of—Adult majoi — 

Eight to maintenance. 

A person who has attained majority is not a “child” 
within S 488 , Cr P. Code, and he is capable of earn¬ 
ing his livelihood. Consequently he cannot claim 
maintenance from his father. 37 M. 565 , Rel. (^Pri- 
deatix, A./.C.) GaNGARAMSA v. VISHNGSA. 

5 N. L. J. 247 : 65 I. C. 631: 

28 Cr. L. J. 167 : A. 1. R 1922 Nag. 249 (1). 

I I Ss. 488 , 489 and 4Q0—Divorce—Wife divor¬ 
ced—Order cannot be enforced. 

An order under S. 488 of the Code for the mainte¬ 
nance of a wife is not enforceable under S. 490 , if the 
wife is subsequently divorced and the order can be set 
aside under S. 489 . The Magistrate is not only com- 
j)etent but is bound to do so- {Ilallifax, A. J. C.) 
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Emperor v. Shaikh Daud. 63 I. C. 329 : 

22 Cr. L. J, 633-i' 17' N. £.*R. 92. 

-S. 488 —Neglect or refusal to maintain is the 

first essential. 

The first essential for proceedings under S. 488 is 
j that the person proceeded against should have neglec- 
! ted or refused to maintain his wife or child unable to 
! maintain itself. {Nendall, A. J C.) INTAZAR 
Ah.MED V. MT. SaMIDAN. 27 0. C. 271 : 

26 Cr. I. J. 128 : 83 I. C. 688 : 

A. I. R. 1926 Oudh 294. 
-S. 488— Appli'ation cannot be treated as evi¬ 
dence. 

.\n application undei S. 488 though verified can be 
neither a substitute for or supplement to the appli¬ 
cant’s examination on oath in the presence of her 
husband nor is it legal evidence against the husband. 
{Lindsay, J. C.) KaMPTA v. MaNGAL DEI. 

76 I. C. 974 : 25 Cr. L, J. 302 : 23 0. C. 237. 

- — S. 488— Maintenance order—Effect of decree 
of Civil Court. 

The sub.sequent decree of Civil Court supersedes 
any order for maintenance that may have been pre¬ 
viously passed by a Criminal Court under S. 488 , Cr. 
P. Code. Such a decree is no answer to an applica¬ 
tion for enforcement of an order previously obtained 
by the wife under S. 488 of the Code for her main¬ 
tenance, without proof by the husband that the con¬ 
ditions of the decree for custody had been duly com¬ 
plied with and that without any sufficient cause she 
has left his custody. {Das. y.) RaMDHEYAN Ram 
V. MT. Ra.M DuLARIA. 1 Fat. L. R. (Cr.) 158 • 

3 P. L. T. 51 : 65 I. C. 576 : 

23 Cr. L. J. 144 : A.I.R. 1923 Pat. 153 (1). 
-S. 488— Decision of Cigil Court. 

A Civil Court decree is no answer to an application 
for enforcement of an order previously obtained by 
the wife under S. 4 S 8 of the Code for her main¬ 
tenance without proof by the husband that the condi¬ 
tions of the decree for custody had been duly com¬ 
plied with and that without any sufiicient reason, she 
has left his custody. The question that her consent 
to the decree was obtained by fraud could not be in¬ 
vestigated by the Criminal Court. {^Das. y.) RaM¬ 
DHEYAN Ram V. MT. Ram Dularia. 

3|Pat. L. T. 51 : 1 Pat. L. R. (Cr.) 168 : 

65 I. C. 576 : 23 Cr. L. J. 144 : 
A. I. R. 1923 Pat. 153 (1). 

-S, 488— Uiuzble to maintain itself — Child — 

Limit of age. 

It is a question of fact in each case as to whether 
a child can maintain itself or not : and there is no 
limit of age placed by S. 488 of the Cr. P. Code for 
such maintenance. {Jwala Prasad. J.') KHEDANI 

RaJwami V. Lagan Singh. 6 i I. c. 64 : 

22 Cr. I. J. 346 : 2 Pat. L. T. 109. 

-S. 488— No refusal to maintain — Order is 

illegal. 

Where there is no neglect and no refusal to main¬ 
tain, an order for maintenance under S. 488 is wrong 
in law’. {Cunliffe. J.') E. A. GrahaM v. E. H. 
Graham. 4 Bur. L. J. 11 : 86 I. C. 479 : 

26 Cr. L. J. 831 : A.I.R. 1925 Rang. 206 (2). 
-S. 488— Before recommending reduction re¬ 
ferring Court ought to hear both parties. 

It is desirable, before a referring Court recom¬ 
mends the reduction of maintenance, to hear both 
the parties. {May Oung. J ) BaRAN ShaNTA v. 
Ma Chan Tha May. 2 Rang. 682 : 85 I. C- 375 : 

26 Cr. L. J 535 : A. I. R. 1925 Rang. 197. 

-S. 488— Child's capacity to contribute to its 

support should be disregarded in fixing the sum fay- 
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A fathei' who has sufficient means is bound to 
aintain his child who is under the age of majority; 
_..d in fixing the sum payable, no regard should be 
paid to the fact that the child is able to contribute 
towards it.-,own support by means of labour or work of 
any kind. {i\/ay Ott/ig, J■) liARAN SHANIA v. 

Ma Chan Tha May. 2 Rang. 682 : 

85 I. c. 376 : 26 Cr. L. J. 635 : 

A. I. R. 1925 Rang. 197. 

_ S. 488— Application under — Nature of — Chin 

//ills Ri^ulation. 

.An applicatiott under S. 488 , Cr. P. Code, is not a 
proceeding of a civil nature within the meaning of 
S. 12 (i) of the Chin Hills Regulation (Mac Coll, 
A. /. C.) MauNG V. MaUNG tom. 4 V. B. R. 169: j 

25 Cr. L. J. Ill : 76 I. C. Ill : j 
A. I. R. 1925 Rang. 140 (1). ! 

-S. ^88—//uiii/liist Laiv -Personal law abro- j 

,i^atcd—Buddhist monk sued for maintenance of child. \ 

Even a Ruddhist monk is bound to maintain his 
child. The Cr. P. Code must override his personal 
law, if it conflicts with it. The presumption is that 
an able-bodied man has sufficient means to support 
his child as well a.s himself and that it is for him to 
prove the contrary. (MacColl, A. J. C.) U THIRI 
7 ' MA PWA VI. 4 V. B. R. 138 72 I. C. 368 : 

24 Cr L. J. 368 : A. I. R. 1923 Rang. 131. 
-S. 488 —Buddhist Laiv. 

Under Burmese Buddhist Lav\ the wife has one- 
third share if not one-half in what the husband earns; 
one fifth of the salary'of the husband (/v., Rs 30 ) 
was therefore granted as maintenance (^Mating /Cin, 

/.) Ma PWA Kvin V. Maung Ba thin. 

1 Bur. L. J. 124 : A. I. R. 1923 Rang. 100. 

-S. 488— Child, meaning of—Boy of the age of 

17 or 18 . 

A father is bound to maintain a child if he is not 
able to maintain himself. AVhere a boy is 17 or 18 
and is able to work and earn a living he cannot com¬ 
pel his father to educate him in a college and thus 
better his prospects. {A/aung Kin, /.') ABDUL 
isAHiM V. Ma Shwe May. 1 Bur. L. J. 123 : 

73 I. C. 334 (1) : 24 Cr. I. J. 590 (1) : 

A. I. R. 1923 Rang. 45 (1). 

-S. 488 —Maintenance order—Jurisdiction of 

Civil Court to entertain a suit for declaration—Effect 
of decision of Civil Court. 

A Magistrate’s order for maintenance under S. 488 , 
Cr. P. Code, has not the effect of taking away the 
jurisdiction of the Civil Court and it can entertain a 
suit fora declaration that the person who has been 
required to maintain another as his son is not his 
father. The Civil Court could not grant an injunc¬ 
tion restraining the Magistrate from enforcing the 
order for maintenance but the plaintiff could ask the 
Magistrate to abstain from giving further effect to his 
order in view of the finding of the Civil Court. (Sann- 
ders, A. J. C.) NGA PO THEIN v. Ma ME SaN. 

4 V. B. R. 120: 1 Bur. L. J. 82 : 70 I. C. 897 : 

A. I, R. 1922 V. B. 20. 

-S. 488— Buddhist Law — Maintenance — 

Pongyi is not liable to pay. 

A pongyi is not liable to pay maintenance, the pre¬ 
sumption in the case of a Buddhist priest being un¬ 
doubtedly that he does not possess any property, 
except such as is necessary for his religious life and 
which is held under conditions which do not make it 
available for other purposes. (^Saunders, J. C.') Ma 
E. SHI V. W. ADILSA. 1 Bur. L. J. 97 : 72 I, C. 974 : 

24 Cr. L. J. 610 : A. I. R. 1922 V. B. 15. 

■ S. 488 —Neglects t<? maintain — Maintenance 
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—Father having means /ailing to support child. 

The provisions ol S. 488 , Cr. P. Code, apply to the* 
case of a father who has sufficient meaiis to maintain 
the child, but neglects to do so. (^Saunders, J. C.> 

Ma E Shi v. U ADITSA. 1 Bur. L. J. 97 : 

721. C. 974 : 24 Cr. L. J. 510 : A. I. R. 1922 U. B. 15. 

——S. 488— Decision of Civil Court—Court must 
take it into consideration. 

The jurisdiction under S. 488 of the Court being, 
only auxiliary to that of the Civil Courts, a Magistrate 
should not enforce an order for maintenance of a child, 
if a Civil Court subsequently holds that the respon¬ 
dent is not the father of the child. (Robinson, /.) Bo- 
Gyi V. Ma Nyein. 22 Cr. L. J. 127 : 59 I. C. 659 (2) '■ 

13 Bur. L. T. 104. 

-S. 488— Maintenance order — Execution — 

Order of Civil Court—Effect of. 

A Magistrate ought to refuse to enforce an order 
for maintenance under S. 488 if after the passing of 
the order a Civil Court has decided that the respon¬ 
dent was not the father of the child. (Robinson, J.) 

BO Gyi V. Ma Nyein. 59 I. C. 559 (2) : 

22 Cr. L. J. 127 : 13 Bur. L. T. 104. 

j- 5.488 (1)— Children — 0/fet to maintain in 

I future is no bar to passing order. 

\ With regard to the maintenance of children, it is- 
sufficient under sub-S. (i)of S. 488 if the neglect or 
; refusal to maintain them is proved. On such proof 
1 the Magistrate can make an order for the payment of 
i a monthly allowance for the maintenance of each 
child to such person as the Magistrate from time to 
time directs. An offer to maintain the children in the- 
future is not sufficient of itself to debar the Magis¬ 
trate from making the order. The Magistrate will be 
entitled to consider the circumstances in which the 
offer was made ,and whether it was right and proper 
that the children, if not in the custody of the father, 
should be handed over to him. (Macleod, C. J. and' 
Coyaiee, J.) DAVID SaSOON v. EmPEROR. 

49 Bom. 562 : 27 B. I. R. 369 : 87 I. C. 48 ! : 

26 Cr. L. J. 976 : A. I. R. 1925 Bom. 259. 

- ■—S. 488 (2)— Maintenance order against hus¬ 
band—Husband obtaining a decree for restitution ol 
conjugal rights only to avoid maintenance — Mainten¬ 
ance order should not be cancelled. 

The husband, after an order for maintenance was 
passed against him, filed a suit for restitution of con¬ 
jugal rights and obtained a decree. He applied for 
execution, but it was clear from the course of the pro¬ 
ceedings in execution that he was not at all anxious to- 
get back his wife to live with him ; for during the 
proceedings he proposed that the wife should live in a 
separate room. In fact he did not wish to have his- 
wife back and his object in getting the decree passed 
was merely to get the maintenance order cancelled. 
Held : that in the exercise of the discretion under 
! S. 489 ( 2 ) it would be wrong to cancel the order for 
' maintenance. (Phillips, J.') P. 4 NAKKAL v. ATHAP- 
1 PA GOUNDAN. 22 L. W. 479 : (1926) M. W. N. 646 : 

A. I. R. 1926 Mad. 1218 : 49 M. L J. 269. 

-—S. 488 (3)— Magistrate is bound to consider 

1 judicially any objection to execution of maintenafUf 
order 

When execution of a maintenance order is applied 
1 for and the counter-petitioner contends that the order 
, should not be executed and sets out certain grounds 
in support of his contention, the Court is bound to 
I consider the sufficiency of the cause alleged by the 
counter-petitioner and refuse execution if the Court 
i should be satisfied that the cause is sufficient and to 
grant execution if the Court is not so satisfied- The- 
expression “sufficient cause*’ in sub-Cl. ( 3 ) means that 
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the Magistrate before whom the matter comes up 
should be in a position to use his judicial discretion 
having regard to all circumstances and that such judi¬ 
cial discretion should not be fettered or limited by 
any definite rules. {Srhiirasa Aiyangar., J ) TEETHA- 

HAPPA PiLLAi V. Meenakshi ammal. 

21 L. W. 702 : 87 I. C. 105 : 26 Cr. L. J. 963 ; 

A. I. R. 1925 Mad. 715 : 48 M. L. J. 494. 

-S. 488 (3)— Offer to tnaifitain—Refusal to 

CO-habit—Rffect of. 

There is nothing in the Cr. P. Code which compels 
the Criminal Court to award separate maintenance to 
a wife whom the husband agrees to protect and main¬ 
tain in a manner suitable to her posifion in life merely 
because he refuses to co-habit w'ith her. 6 M. 371 , 
Dist. nmaraswatui Sastri J.') JaGGAVARAPU 

Basavamma z'. Jaggavarapu Seetha Reddi. 

(1922) M. W. N. 265 : 30 M. L. T. 315 (H. C.) ; 

15 L, W. 635 ; 66 I. C. 832 : 23 Cr. L. J. 336 : 

A. I. R. 1922 Mad. 209 : 42 M. L. J. 566. 
-S. 488 ( 4 )— Principles. 

The separate living must be the result of a delibe¬ 
rate and express agreement between the parties. A 
hasty rejoinder to a husband, who, in the course of a 
quarrel, was manoeuvering for a consent from a wife, 
cannot be considered to be such consent as would 
come within the meaning of the law, specially when 
she was willing to return to him. {^Mating A'in, /.) 

Ma pwa Kyin V. Maung Ba Thin. 

1 Bur. L. J. 124 : A. I. R. 1923 Rang. 100. 

‘ S. 488 (5) —Maintenance order - Ground for 

cancelling. 

A mere temporary stay of the wife with the hus¬ 
band though it may have suspended the operation of 
the order has not the effect of cancelling it in the 
way in which it could be cancelled under S. 488 ( 5 ; 
of the Code. (^Sanderson^ C. J. and Panton, /,) 

Parul Bala v. Satish Chandra. 37 C. L. J. 180 : 
76 I. C. 529 : 24 Cr. L. J. 945 : A. I. K. 1923 Cal. 456. 

-S. <188 ( 6 )—Ex parte order — Succeeding 

magistrate has power to modify. 

Under S. 488 , Cr. P. Code, an order for mainten¬ 
ance was passed ex Parte. Within 3 months of the 
order applicant presented a petition to the successor 
of the Magistrate who passed the order to modify the 
order alleging that he had no notice. The petition 
was rejected on the ground that the Magistrate had no 
power to modify his predecessor’s order. Held : the 
Magistrate was clearly wrong in supposing that he had 
no power to re-open the case. S. 488 (^) gives him 
the power. (^May Oung, J MauNG TuN ^'IN z\ 
Ma Thein Shin. 2 Bur. L. J. 61 : 75 I. C. 304: 

24 Cr. L. J. 928 : A. I. R. 1923 Rang. 159. 

-S. 488 ( 8 ) —Restitution of conjugal rights — 

Subsequent ill-treatment by husband—Order for main¬ 
tenance. 

The weight to be attached to the decree of a civil 
court must depend upon the particular circumstances 
of the case and no hard and fast rule can be laid 
down that a decree of a civil court is for ever and aye 
binding on the Magistrate or that his discretion is 
never fettered. Where after the passing of a decree 
for restitution of conjugal rights it was found that the 
wife w'as being ill-treated by her husband and driven 
out with blows, a magistrate is justified in making an 
order for maintenance in favour of the woman and in 
the exercise of his discretion in absolving her from 
the condition that she must live with her husband. 
{Poys^ y.) RaJPATTI V. EmperOR. 22 A.L, J. 806 : 

L.R. 5 A, 126 fCr.) : 82 I.C. 174 : 25 Cr.L. J. 1246 : 

46 All. 877 : A. I. R. 1924 All. 784. 
— —-S. 488 (9)— Residence—Casual visitor. 
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Where a person makes casual visits to his mother- 
in-law’s house where his wife happens to be at the 
time, such house is not the “ residence ” of the hus¬ 
band within S. 488 ( 9 ) giving the Magistrate of that 
place jurisdiction to en*ertain an application for main¬ 
tenance. {Kanhaiya Laf J.C.) RAM KUMAR v, 
Rukmin. 63 I. C. 870 ; 22 Cr. D J. 710 : 24 0. C. 249. 

-S. 489— 'Altering' includes cancelling." 

The reduction of the maintenance to nothing, i.e., 
cancellation of the order granting maintenance, 
would also come within the meaning of the word ‘alte¬ 
ration.’ i^A’rishnan, y.) MEENAKSHI AMMaL v. 
KaRUPPANNA PlLLAl. 48 Mad. 503 : 

21 L. W. 142 : 86 I. C. 220 : 
1925 M. W N. 67 : 26 Cr. L. J. 732 : 
A. I. R. (1925) Mad. 491 : 48 M. L. J. 183. 

■' —(amended in 1923^, S. 489— Maintenance 

order passed—Subsequent decree of Civil Court grant¬ 
ing restitution — Decree does not ipso facto cancel 
maintenance order. 

Order of a competent Civil Court ordering restitu¬ 
tion of conjugal rights does not of itself cancel a 
maintenance order previously passed under Cr. P. 
Code.In considering any such application for cancella¬ 
tion of a maintenance order the Magistrate is not 
necessarily bound to follow the order of the Civil 
Court but must consider it along with any other cir¬ 
cumstances which may be brought before him. Case 
law discussed. (Carr, J.) MaUNG DUN v Ma SEIN. 

3 Rang. 150 : A. I. R. 1923 Rang. 268. 
-S 491— Change. 

(1) Power vnder th s section is now given to alt 
High Corrts. 

(2) The order can be made in respect of a persoo 
res dent within its appellate criminal jurisdiction 
which extends to the moffusal also. 

-S. 491 — Habeas Corpus— Arrest and detention 

of foreigners—Delay in issuing ordei — Costs of appli¬ 
cation. 

The accused was bom m a village which was once 
British India but which had since been ceded to the 
Rajah of Benares under a treaty. The accused was 
doing business in Bombay and living there for a num¬ 
ber of years. On 179-1924 he w'as arrested by the 
warrant of the Commissioner of Police, Bombay, 
under S. 3 -A of the f'oreigners Act. On 23 - 9-1924 
the Commissioner reported the case to the Government 
of Bombay. The accused applied on the same date 
to the High Court under S. 491 , Cr. P. Code, and the 
Government did not pass any order till 14 - 10-1924 
when the application was heard. Held, that in the 
absence of any order of Government, the continued 
detention of the accused was illegal and improper. 
Having regard to the delay on the part of the Govern¬ 
ment, the Crown was directed to pay the costs of the 
applicant. {Marten and Faz^cett, J J f) JaGRAI 
RaMSUMER TewaRI, In re. 49 Bom. 222 : 

26 Bom. L. R. 1252 : A. I. R. 1925 Bom. 139. 

-S. 491 — Application under can be dealt with 

by High Court on APPeallate Side. 

As a result of the amendment introduced by Act 
XII of 1923 the High Court on its Criminal Appellate 
Side is vested with jurisdiction to deal with an appli¬ 
cation under S. 491 of the Code. {Walmsley and 
Mukerji^ JJ.') SUBOSHCHANDRA ROY CHOUDHURI 
V. Emperor. 40 C. L J. 489 : 29 C. W. N. 98 : 

52 Cal. 399 : A. I. R. 1925 Cal. 278. 

-Ss, 491 and 456— High Court — Writ of 

Habeas Corpus— Power to issue writ—Mofussil places 
—Persons other than European British subjects. 

The power of the High Court to issue writs of Ha~ 
beas Corpus in the mofussil in the case of persons 
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other than Kuropean British subjects is not taken away 
by Ss. 491 and 456. i^S<hivabt\ Ol-ifield and Trotter^ 
jj ) tloviMDAN Naik V. Emperor. 45 M.922: 

16 L. W. 349 ; 31 M. L. T. 304 (H.C.) : 

68 I. C. 838 : 23 Cr. L. J. 614 ; 

A. I.R. 1922 Mad. i99 (F.B) : 43 M. L. J. 396. 

--Ss 492 and ^^li—Prtysccutin^ Inspector not 

appearing /.o' prosecution, cannot 'loithdrexiv the case. 

In a criminal case a legal practitioner engaged by 
the complainant was permitted to conduct the prose¬ 
cution, and tiu* Prosecuting Inspector did not actually 
take part in ihe case. After the evidence of the com¬ 
plainant had been recorded a charge was framed and 
after that stage the accused made an application to 
the Distric t Alagistrate requesting tliat the case be 
withdrawn on certain terms. The file was .sent for. 
When sending up the file the trying Magistrate address¬ 
ed a note to the Disti ict Magistrate setting forth the 
facts of the case and winding up with the remark * I 
therefore would strongly recommend the application 
for your kind cotisideration because I do not believe 
that the accused committed the offence with intent to 
defraud.” On reading the report of the trying Magis¬ 
trate, and perusing the file the District .Magistrate 
accepted the apology of Hie accused persons as well as 
the offer of the sum of Rs. 4,500 for a charitable 
purpose. He ordered the Prosecuting Inspector to 
withdraw the case. This order reached the trying 
Magistrate's Court before whom a further application 
was presented by the Court Inspector. Un that appli- 
caL'on the trying Magistrate passed this order “The 
case has been withdrawn by the District Magistrate. 
The accused should be acquitted accordingly.” Held, 
the Prosecuting Inspector had no such authority. 
When a private complaint is filed and then the com¬ 
plainant is given permission to conduct the prosecution 
and be responsible for its conclusion, it is highly im¬ 
proper that after he has closed his evidence and the 
charge has been framed the prosecution should sud¬ 
denly drop without even consulting him. (^Snlaiinan, 
/.) K,\M GOBIND SINGH I.ALU SiNGH. 

46 A. 88 : 21 A.L.J 855 : L. R. 5 A. 1 (Cr.) : 

A. I. R. 1924 All. 203. 

-‘S. ^d2—Pudlie Prosecutor should not b: too 

eager to grasp at conviction. 

There should be on the part of Public Prosecutor no 
“unseemly eagerness for, or grasping at, conviction”. 
He is not to aggravate the case against the prisoner 
but has ‘ to perform his duties with that calmness and 
impartiability which should ever characterise a Public 
Prosecutor.” He has to “aid the Court in discovering 
the truth” and also in the discharge of its duty to do 
justice as between the Crown and the accused. (8 Pom 
H.C.R. 126 (F.B.) at 153 ; 1923 Lah. 264 ,.Appr. i^Kin 
khede, A. /. C.) ANANT WaSUDEO CHANDEKAR 

V. Emperor. 7 N. L. J. 165 t 

A. I E. 1924 Nag. 243. 

-S. 493 —Representative of Railway appointed 

under J". 143 (2) of Railways Act, cannot insist to 
lead prosecution in presence of Public Prosecutor — 
Raihuays Act, S- I45 (2). 

S. 145 ( 2 ) only entitles a person authorised by the 
Agent of a railway to conduct prosecutions on behalf 
of the railway administration without the permission of 
the Magistrate, which would, except for the provision, 
be required under S. 495 , Cr. P. Code, Prirna facie, 
neither S, 145 ( 2 ) of the Railways Act, nor S. 495 
Cr, P. Code, affects S. 493 of the latter enactment 
which deals with the right of appearance and prece¬ 
dence of the Public Prosecutor before any Court in 
which any case of w’hich he has charge, is under trial. 
Where the Public Prosecutor has charge of the 
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prosecution the pleader instructed by a private person, 
including the agent of a railway administration, shall, 
it is enjoined, act under the directions of the Public 
Prosecutor. (.Ifacpherson, /.) B. N. RY. CO. v. 
MAK.BUL. A. I. R. 1926 Pat. 756. 

-S. 494— Change. 

[All Public Prosecutors can now withdraw either 
generally or in respect of any one or more of the 
offences for which the accused is tried.] 

-S. 491— Withdrawal — Consent of Court-In¬ 
terference by High Court in revision. 

Where reasons have been given by the Court below 
for allowing the withdrawal of a criminal case the 
High Court will be slow to interfere in revision against 
the order allowing the withdrawal. S. 494 controls the 
other sections of the Code relating to Sessions trial 
iGhose and Cuming, J J.) BepIN BEHaRI GHOSE v. 
HaRI PADA GHOSE. 711. C. 63: 

24 Cr. L. J. 5 (Cal.) : A. I. R. 1924 Cal. 838. 

-S. 494 —Withdrawal of prosecution. 

When a Court accords its consent to the withdrawal 
from a prosecution it is the duty of the Courtjto give 
reasons for allowing the withdrawal. {Teunon and 
Ghose, J J.) RaJANI KaNTA v. IDRIS THAKUR. 

25 C. W. N. 616 : 34 C. L. J. 81 : 64 I. C. 280 : 

22 Cr. L. J. 760 : 48 Cal. 1106. 

-S. 494— Scope—Magistrate must also consent 

to the withdrawal —/. P. C., S. 174 . 

Where the Magistrate should have given his reasons 
for allowing withdrawal and did not act properly in 
passing the vei^ brief order, viz., the case is withdrawn, 
the accused is hereby discharged, without reference to 
S. 494 which could have shown him that his consent 
was necessary and that (under certain authorities) he 
had to state his reasons for giving that consent. Held, 
the absence of any statement of reasons in the parti¬ 
cular case did noi vitiate that order to such an extent 
as to make ihis case a fit case for exceptional treat¬ 
ment and justify the setting aside of an acquittal on 
revision in the absence of appeal by local Government 
under S. 417 . Order of discharge in summons cases 
under this section is an order of acquittal. {Abdul 
Qadir, /.) MUL SiNGH v. E.MPEROR. 

24 Cr. L. J. 433 : 72 I. C. 693 : A 1. R. 1923 Lah. 163. 

——-Ss. 494 and 439 —No revision lies at the in- 

stance of private person — Cr, P. Co le, S. 439* 

An order of acquittal passed under S. 494 , Cr. 

P. Code, should not be revised by the High Court at 
the instance of a private party. The private prosecu¬ 
tor has no position at all in criminal litigation. The 
Crown is the prosecutor and the custodian of the 
public peace, and if it decides to let an offender go, no 
other aggrieved party can be heard to object on the 
ground that he has not taken his full toll of private 
vengeance. {Mullick tnd Maepkerson, J/.) GULLl 

bhaoat V. Narain Singh. 2 P. 708 : 

5 P. L. T. 404 : 26 Cr. L. J. 446 ; 77 I. C. 734 : 

2 P. L. E. (Cr). 165 : A. I. R. 1924 Pat. 283. 

-—s. 494— Court must record reasonswhen allcno- 
ing -withdtawal — Advocate-General alone can withdraw 
without giving reasons—Remedy is by appeal and not 
bv revision from an improper order under this section. 

The only prosecutor who may under the Code with¬ 
draw from a prosecution without the consent of the 
Court and without giving reasons is the Advocate- 
General. .Vo other Public Prosecutor is placed in that 
privileged position. When a Court acting under 
section 494 gives its consent to a withdrawal from the 
prosecution, it is acting in a iudicial capacity and 
therefore it should record its reasons in order that the 
High Court may be in a position to say whether the 
discretion vested in the Court has been properly exer. 




238 s 


CIVIL, CRIMINAL & REVENUE 


2386 


<;E. P. code (V OF 1898), S. 484. 

cisccl. Where the prosecution is so withdrawn and the 
Court records an order of acquittal, the proper course 
is to appeal through I^ocal Government and not by 
way of revision, f.lfay Oung, J ) ABDUL GaNI v. 
Abdul KadaR. 1 K. 756 : 2 Eur. L. J. 287 : 

A. I. R. 1924 Rang. 168. 

-Ss.494 and 495— N^ou compoiendable—lVith^ 

drawal-^If permissible—Case by private Prosecutor, 

Non-compoundable cases can only be withdrawn 
undei Ss. ^94’ 495’ Cr.P. Code, and not by any private 
Prosecutors. {MaieugA'iu. A.C.J.and Rigg, J.) 

Emperor v. a. Vankaya. 10 L. B. R. 375 : 

— IVit/idrawal of prosecution—Effect of 
-^Fresh complaint on the same facts. 

VVhere a Criminal case was withdrawn on the ground 
that there was no case to be made out against the 
accused and some evidence had been recorded when 
the case was withdrawn under S. 494 , Cr. P. Code, it 
is not competent for another magistrate to proceed 
against the accused on the ground that there is a prima 
facie case against them except in accordance with 
S- 437’ Cr. P. Code. (Fawcett, J. C. and fCemp, A. 
J. C.) CH.^NDIR.AM VERHOM.AL V. E.\tPEROR 

23 Cr. L. J. 737 : 69 I. C. 625 ; 15 S. L. R. 131 : 

.. A. I. R. 1922 Sind 23. 

494 (a)— ithdraioal of prosecution^ 
Order for—Reason must he stated. 

Where a Court on the application of the Public Pro¬ 
secutor for withdrawal of the prosecution under 
S, 494 (a) makes an order allowing such withdrawal 
and dischargmg the accused, the order is a judicial 
one. Tlie order must state the reasons so that the 
High Court ma> see whether the lower court’s discre¬ 
tion has been properly exercised. 22 C. W. N. 69 . Ref, 
(Teunon and Ghose, //.) JaGaT CHANDRA KOY v. 
Kalja Muddi Sardar. 71 I. C 693 : 

24 Cr. L. J. 229 : 26 C. W. N. 880 : 

A. I. R. 1924 Cal. 382. 

S. 494 (a)— Reasofis must be recorded. 

In according or withdrawing consent to an appli¬ 
cation by the Public Prosecutor for witlidrawal under 
494 (^t)’ the Court acts in a judicial capacity 
•and for its order, as for every order judicially made the 
Court must give and record its reasons so that the 
High Court may be in a position to say whether the 
discretion vested in the Court has been properly exer¬ 
cised. 48 Cal, 1105 and 22 C. W. N- 69 , Foil. Contra 
5 M. L. T. 215. (Prideaux, A. J. C.) SuGaNCHAND 
V. C.HUNNI Lal. 6 N. L. J. 177 : 72 I. C. 361 : 

24 Cr. L. J. 361 : A. I. R. 1923 Nag. 260. 

—S, 495— Discretion—Proper exercise. 

It is improper to wifhdraw a case against a co-accu¬ 
sed after he has made a confession prior to which he 
had complained of torture as his evidence obtained by 
giving him pardon amounts to procuring his evidence 
against the co accused. (J-wala Prasad, J.) Sheo 
bhaJan Ahir V. Emperor. 2 Pat. L. T. 125. 

-S, 495— Prosecutor can choose his own pleader 

xave where the Public Prosecutor takes up the case. 

It is not open to a Magistrate to decline to allow a 
complainant to have a particular pleader. S. 495 of 
the Cr. P. Code does not warrant the taking out of the 
(prosecution from the hands of the complainant’s plea¬ 
der and assigning it to some other person other than 
the Public Prosecutor. (Kennedy and Raymond, A./. 

>Cs.) R. Ghadially z;. Emperor. 18 s. l. r. 30 : 

25 Cr. L. J. 671 : 81 I. C. 59 : 

A. I. R. 1925 Siad 99. 

—S. 496 — Change. 

[A proviso has been added to the effect that this 
section does not affect the provisions of S. 107 (4) 

Q. D.—VOT.. I —150 
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‘S- 496 —Person f reaking bail not to be heard. 

A person who applies to the Court and is allowed 
out on bail and afterwards breaks his bail, is not entit¬ 
led to be heard. (Lindsay, J.) HaR .\ARAIN 7 '. 
Emperor. L. r. 4 A. 72 (Cr.) : 71 I. c. 7 C 4 : 

24 Cr. L. J. 240 : A. I. R. 1923 All 327U). 

—;-Ss. 496 and 497— Bail application—C OH sidet' 

at ions. 

The Court should, in bail applications, consider the 
penal consequences of the act if proved, the nature of 
the offence charged and whether the offence is bail¬ 
able or not. (lyalsh, J.) KHaDLM ALI V. EltrPEROR. 
19 A. L. J. 693 . 63 I. C. 414 : 22 Cr. L.J. 654 ; 

L. R. 2 A. 97 (Cr.). 

; S. 496— Session^ Judge has po-wer to grant 

bail—Cr. P. Code, Ss, 118 and 123 . 

Pail can be allowed by the Sessions Judge in the 
case of a person against whom an order has been matie 
under section 118 as the order liable to be revised by 
a Sessions Judge under the provisions of S. 123 . 
sub-S. ( 2 ). (C.C. Chose and Cuming JJ.) AhmED 

Ali V. Emperor. 50 Cal. 969 : 

37 C. L. J. 592 : 75 I. C. 537 : 24 Cr. L. J. 933 : 

A. I. R 1923 Cal. 723. 
496— bail before the Police inves¬ 
tigation is not illegal—Cr. P. Code, S. 202 . 

A Magistrate being of opinion that farther inquiry 
was neces.sary, sent the complaint to the Police and 
directed further that if the crime be proved, the ac¬ 
cused should be challaned in due course, and that if he 
gave bad of Ks. 2,000 he be released, field, that the 
powr^rs under S. 496 are very wide and cover a case of 
this kind. (Lumsden, J.) Narayan Singh v. Em- 

A. I. R. 1923 Lah. 663. 

■ S. 496— Limit of liability. 

Magistrate has no power after the appearance of the 
accused to attach bail money deposited by the surety 
to realise the line imposed by the conviction. (Ncave, 

A. J. c.) Raghunand.an v. Emperor. 

11 0. L. J. 296 : 26 Cr. L. J. 113 : 83 I. C. 673 : 

A, I. R. 1924 Oudh 396. 

--—S. 497— Change. 

[The general rule under the old section was that 
baT was not to be taken in non-bailable offences. 
Under the section as re-drafted bail should ordin¬ 
arily be granted except in cases of offences punish¬ 
able With death or transportat on for life.] 

■ _ S. 497 — Bail—Grant of — Considerations. 

Bail is not to be withheld merely as a punishment. 

To secure the attendance of the accused at the trial is 
the object of bail,and the test to be applied is whether 
it is probable the party will appear to take his trial 
considering the nature of the accusation, the evidence 
in support of it and the punishment awardabie. The 
power to admit to bail is not arbitrary but judicial. 
(Muker/ee and Chatterfee, J J.') NaGENDRANATH 

Chakrabarti V. Emperor. 51 Ca). 402 • 

38 C. L. J. 388 : A. I. R. 1924 Cal. 476. 

” --—Ss. 497 and 498— Policy of law is to grant 

hail to under-trial prisoners. 

The present policy of the law is to allow the bail in 
the case of under-trial prisoners rather than to refuse 
it. That granting bail would be prejudicing the case 
is no reason for refusing bail. (Scott-Smith, /.) EM¬ 
PEROR V. Gulam Mohammad. 7 L. L. J. 331 : 

A. I. R. 1925 Lah. 510. 

-S. 497— When bail ought to be granted—Police 

Inspector and village munsif. 

At the time of granting bail, the Court is not called 
upon to conduct a preliminary trial of the case and 
consider the probability of the accused’s guilt or inno- 
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cence. It would be entirely exceeding its function if 
it did that in ajiy detail ; but it may incidentally have 
to look at the weight of the evidence against the ac¬ 
cused a- a necessary part of it'i proper function, that 
is to enquire whether the giving of the bail,as opposed 
to the arrest of the accused might lead to a real dan- 
oerofhis absconding atKl not appearing to take his 
trial, or whetlier there is any real reason to suppose 
that he is likely to tamper with the witnesses who 
would DC called against him. A police inspector 
and village niunsif are men of importance in 
their own walk of life and when charged with a serious 
offence it is more than possible they may take advan- 
tage of a release on bail to abscond an<l fail to take 
their trial. iCoutts Trotter. C. J. aud Srinivasa 
Atyon^ar. J.) THE PUBLIC PROSECUTOR SaN- 

V.ASAYVA XaIDU. 22 L. W. 156 : 90 I. C. 665 • 

A. I. E. 1925 Mad. 1224. 

-S. t^ 21 ~Considcrations for granting- release 

o>t bail discussed. 

Two persons were commilted to Sessions on charges 
under Ss. 167 and 406 . I. P. C. The Se^-sions Judge 
released one of them on bail but refused to release the 
other. This other person was about 70 years old and 
a Patsvari. During the trial in the Magistrate’s Court 
he was released on his personal recognizance of Ks. SO 
only, and it uas found that if he were not released 
there would be nobody to instruct his counsel in going 
through the documentary evidence, and that he would 
not be able to make at proper defence, field -, that 
the.e was no reason to refuse his release on bail. 
{Simpson. A. /. C.) ABHKAM PALI v. EMPEKOH. 

12 0. L. J. 394 • 28 0. C. 220 : A. I. R. 1925 Oudh 489. 

-Ss. 497 and 498 — Bail—Offence punishable 

with transportation for lift — Disrretion—Binver of 
High Court. 

When the provisions of S. 497 are compared with 
the provisions of S. 498 of the Cr. P. Code and when 
the principle of interpretation that the two provisions 
should not be so read as to come into conflict with 

each other is borne in mind, the High Court or the 
Court of Sessions will be found to be invested by S. 
498 with jurisdiction In the matter of granting or refus¬ 
ing bail as a Court of superior appellate or revisional 
jurisdiction. The powers of the High Court or the 
Court of Session given by S. 49^’ ^ode, are not 

controlled by the statutory limitation laid down in S. 
497 of refusing to release an accused person on bail if 
there appear reasonable grounds for believing that he 
has been guilty of an offence punishable with trans¬ 
portation for life. The powers in S. 498 are not 
fettered by any rules defining the limits within which 
they would be exercised as the powers under S. 497 
are. Thougii the exercise of the powers under S. 498 
are entirely left to the discretion of the High Court 
witliout any fetters being imposed on the exercise of 
that discretion the High Court would not act arbitra¬ 
rily and its exercise of the discretion must be based on 
judicial grounds. Where it was found (i)that the 
offence was not of kind where there may be danger of 
repetition thereof while the applicants are on bail as 
would be the case on a charge invol/ing personal vio¬ 
lence ; ( 2 ) that the defence counsel would constantly 
need the help of the accused persons to explain Hindi 
accounts and intricate Hindi transactions; ( 3 ) that the 
trial would last for several months ; and ( 4 ) that the 
accused are willing to furnish substantial security, the 
accused are entitled to be let on bail. {Wazir Hasan. 

J. c.) Bishambhar Nath Tandon v. Emperor. 
10 0. & A.L.R. 803 : 11 0. L. J. 627 : 1 0. W. N. 281 : 

25 Cr. L. J. 1132 : 81 I. C. 956 : 

A.I.R. 1924 Oudh 485. 
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-S. 497 —Though High Court has full discre¬ 
tion regarding baiT it must ftlloav general law save in- 
extreme cases. 

Though a High Court is not limited within the- 
bounds of S. 497 and has absolute discretion in the 
matter, yet. the legislature has placed the initial stage 
of dealing with crimes with Magistrates and having, 
in effect, enacted that persons accused of non-bailable 
offences shall be detained in custody, except when, 
tliere are in the opinion of the Magistrate dealing with 
the case, no reasonable grounds for believing that the 
accused has committed the offence charged against 
him, a High Court is bound to follow the general law 
as a rule, and not to depart from it, except under very; 
special circumstances, especially so in the initial: 
stages of a case, {Duckworths /.) H. M. BOUDVILLE. 

V. Emperor. 2 Rang. 546 ; A, I. R. 1926 Rang. 129. 

-S. 497 (1) and (5)— High Court can order 

re-arrest of any person out on bail—Men of importance 
charged with a serious offence—Probability of their 
taking advantage of their release on bail to abscond and' 
fail to attend triat—It was h.ld a proper case for re- 
arrest. 

High Court has ample jurisdiction to exercise dis-- 
cretion and order the re nrrest of any person out on- 
bail under its own order if it feels that the cir¬ 
cumstances warrant or demand such a course. The- 
principles which govern the granting of bail, are not 
really doubtful. The Court is not called upon to con- 
duct a preliminary trial of the case and consider the 
probability of the accused’s guilt or innocence. It 
would be entirely exceeding its function, if it did that 
in any detail ; but it may incidentally have to look at 
the weight of the evidence against the accused, as a 
necessary part of what is its proper function, that is, 
to enquire whether the giving of the bail as opposed to 
the arrest of the accused might lead to a real danger 
of his absconding and not appearing to take his trial, 
or whether there is any real reason to suppose that he 
is likely to tamper with the witnesses, who would be 
called against him. Where two men of importance in 
their own walk of life were charged with a very seri¬ 
ous offence and where it was more possible that they 
may take advantage of a release than that they may 
take their trial. Held : the accused should not b& 
allowed to be on bail especially since a very short time 
was to elapse before their trial. {Coutts Trotters C.Js 
and Srinivasa Aiyangars y.) PUBLIC PROSECUTOR 
V. SaNYASAYYA NaIDU. 22 L.W. 156 : 

90 I.C. 665 : A. I. R. 1925 Mad. 1224. 

_Ss. 497 (3) and 439—— Non-bailable 

offeiue—Grant of bail by louver Court—Penver of High 
Court to set it aside. 

Persons charged with non-bailable offences should 
not generally be let on bail, but if there are suflBcient 
grounds to believe that the case against them shall’ 
fail or that for any special circumstances bail becomes 
necessary. If a person charged with murder is wrong¬ 
ly released on bail the High Court can annul the- 
order after due notice to the accused. {^Stuarts 
EMPEROR Vs Mt. BaSHIRAM. L.R. S A. 190 (Cr.): 

A. I. B. 1923 All. 479 (iV 

[Bnt see section as re-drafted.] 

- S. 497 {Ji^^Revision of order granting bail- 

A Court has ample juiisdiction to revUe the order 
granting bail whenever change of circumstances may 
be proved before it. {Coutts Trotters C. J* and 
Srinivasa Aiyangar^ y.) THE PUBLIC PROSECUTOR 
V. SanyaSayya Naidu. 22 L. W, 156 • 90 I. C. 665 t 

26 Cr. L. J. 1698 : A. I. R. 1935 Mad. 1224. 
-Ss. 497 (5) and Court cannot in¬ 
terfere with order of Sessions Judge granting bail in. 
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case pendifig before Sub-Magistrate. 

Under S. 497 ( 5 ) the powers of the High Court are 
confined to cases of persons released by the Trial 
Magistrate and under S. 498 the High Court can only 
release accused on bail and cannot order the arrest and 
commitment to custody of persons already released on 
bail by the Sessions Judge. Therefore, there is no 
jurisdiction in the High Court to entertain an applica- 
tion under S. 497 (5) or S. 498 against an order grant¬ 
ing bail passed by a Sessions Judge in a case pending 
betore a Sub-Magistrate. {Kinkhede, A. J. C.) 

I.OCAL Government v. Gulam Jjlani. 

82 I. C. 755 : 25 Cr. L. J. 1363 : 
_ A. I. E. 1925 Nag 228. 

S, 498 Jurisdictio7i exists after rejection 

of revtsiosi. 

S. 498 does not confer jurisdiction upon Court to 
grant bail to the applicant pending the result of an 
application to be made to the Privy Council for leave 
^ appeal. (^Sanderson, C. J. and Richardson^ y.) 

TuLSi Telini V. Emperor. so Cal. 585 ; 

72 I. C^ 362 24 Cr. L. J. 362 : A.I.E. 1924 Cal. 64. 

—Bail in view of intejided appeal to 

Privy Council. 

Where no leave to appeal to Privy Council was yet 
granted, the case cannot be said to be under appeal so 
as to make possible the application of S. 498 of the 
Cr. P. Code, {ffotwaf A. J. C.) HaNMANTRaO v. 

Emperor. ^ 21 n. l. r. I 61 . 

-S. 498— Bail—Amount deposited in Court — 

Sentence of fine-^ Appropriation of deposit. 

Where money had been deposited in Court as bail, 
the M^gistrat^ is bound to return the amount on the 
appearance of the accused to the person who made 
the deposit. It has no jurisdiction to attach ihis 
money in order to realise out of it the fine imposed on 
the accused. 19 A. L. J. 887 . Foil. iNeave. A. J. C.) 

Raghunandan V. Emperor. ll 0 . L. J. 296 : 

^ ^ A. I. R. 1924 Ovdh 396. 

—S. 499— Bdil^boiid is contract. 

A bail-bond is recognised by the Legislature as fall¬ 
ing within the category of contracts. {Raymond and 
Aston, A. J. Cs.) ALLAHBACHAYO v. EmPEROR 
26 Cr. L J. 193 : 83 I. C. 897 ; 16 S. L. R. 195. 
S. 499 ( 1 ^ (^c) — Application for leave should be 
made to Judge who tried the case, but this is a mere 
matter of convenience. 

The question as to application for leave being made 
to the Judge who tried the case is a mere matter of 
convenience though it is desirable that such applica¬ 
tions should be made to him. The right of appeal, if 
there is one, depends upon extraneous circumstances 
which have nothing to do with the guilt of the accused 
and the trying Judge is better qualified than any one 
else to decide whether those circumstances exist or not. 
{Walmsley and MukCrji, //.) T. C. S. MartindaLE 
V. Emperor. 52 Cal. 347 : 40 C. L. J. 266 : 

29 C. W. N. 447 : 84 I. C. 1041 : A. I. R. 1925 Cal. 14. 

7 S. 5C3 —Application for commission being 

issued to Africa cannot be made. 

An application for commission being issued to 
Africa is clearly outside the authority of the Court 
under S. 503 . {Fawcett and Madgaonkar, J J.) 
Emperor v. Abdul Gani. 49 Bom. 878 : 

27 Bom. L. R. 1873 : A. I. R. 1926 Bom. 11. 

-;-S. 503— Commission—Additional District 

Afagistrate can issue a commission. 

Additional District Magistrate authorised to exercise 
all the powers of a District Magistrate as contained in 
Schedule III, Part V ( 18 ) is empowered to issue a 
commission under S. 503 . This power entitles him to 
issue a commission for the examination of a witness 
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within his own jurisdiction. {Broadway, J.) BAHADUR 

Ali V. Emperor. 73 l. c. 510 : 24 Cr. L. J. 622 : 

A. I. R. 1923 Lab. 158. 

■ S. 603— Dt. Magistrate can issue commissiofr 
to save unreasonable expense. 

S. 503 empowers a District Magistrate to issue a 
conimission for the examination of a witness whose 
evidence is necessary if his attendance cannot be ob¬ 
tained without unreasonable expense. It may be that 
j the issuing of the commission would not result in a 
, saving of time. {Martineau, J.) PaRMA NaND v 
Emperor. ^^^4 L. L. J. 538 : A. I. R. 1923 Lah. 73 

2- 503— Penuer to examine witnesses on 
^ commission. 

■ Reading S. 10 of the Malabar Ordinance of 1922 
with S- 5®3 the Criminal Procedure Code, a special 
Judge under the ordinance has no power to issue a 
j commission to examine witnesses. {Ayling and 
Odgers, J J.) AyaRVaLLI POKKER. In re. 

(1923) M. W. N. 758 : 24 Cr. L. J. 840 : 
74 I. C. 952 : 18 L, W. 899 : A. I. E. 1924 Mad. 243 : 

45 M. I. J. 305. 

S. 509— Deposition of medical witness can be 
given in evidence only when accused had opportunity to 
Cross-examine him. 

S. 509 of the Code permits the deposition of a medi¬ 
cal witness taken in the Commitment Court to be given 
in evidence at the Sessions trial, but that is subject to 
the condition ihat the accused should have been given 
full opportunity to^ cross-examine the witness and the 
Court may, if it thinks fit, summon and examine such 
, a witness, as to the subject-matter of his deposition. 
{Jwala Prasad, J.) SHIVADHIN SinGH v. EMPEROR. 

3 Pat. L. T. 32 : A. I. R. 1923 Pat. 116. 

*“■ 510 —Report of chemical examiner- cannot 

be admitted in appeal for the first time especially when 
it is net formally tendered in evidence. 

Under S. 510 any document purporting to be a report 
under the hand of a chemical examiner upon any 
matter duly submitted to him for examination and re¬ 
port, may be used as evidence in any enquiry, trial or 
other proceedings. This however does not imply that 
without tendering it in evidence it can be made use of 
for the first time in appeal. It is a piece of evidence 
that does not require any formal proof but at the 
same time it must be tendered as evidence and usedi 
as Such so that the accused may have a chance of 
questioning it. {Sulaiman, J.) WaLI MuhammaD 
V. Emperor. 21 A. L. j. 869 : 

}*' ® 9 (Cr.) : A. I. R. 1924 All. 193. 

-S. blQ~~Certificate oj Professor of Anatomy 

is not admissible. 

The certificate of the Professor of Anatomy is not 

per se admissible in evidence apart from special autho¬ 
rity like S. 510 of the Code of Criminal Procedure. 
{Marten and Crump, //.) EmPEROR v. Ahila, 
MaNAJI. 47 Bom. 74 : 24 Bom. L. R. 803 : 

A. I. R. 1923 Bom. 183. 

—Ss* 512 and 337— Tender of pardon does not* 
prevent prosecution of approver as accused for giving 
false evidence in proceedings under S. 512 . 

In an enquiry* into an offence of murder a pardon* 
was tendered to the accused and evidence was recorded' 
under S. 512 ; the validity of the tender of pardon, 

being questioned, held, the offence of murder being 

under enquiry, in order to secure evidence the- 
accused was made approver and a pardon was 
tendered to him which was valid. But the proceeding 
under S. 512 is only ancillary to that enquiry, and a 
tender of pardon does not prevent the prosecution 
being started against the approver as accused. In such 
a case the approver may plead pardon as defence. On 



2^91 


QUINQUENNIAL DIGEST, 1921—1925 


2392 


CR. P. CODE (V OF 1898), S. 512. 

the eiouncl that the approver has failed to perform 
the conditions of the pardon by giving false evidence 
under S. 512. the prosecution may proceed against 
him A Magistrate has power to discharge an appro¬ 
ver from cu>tody, if the prosecution do not proceed 
further in the case against the prir.cipal offender. 
(/>.,;// W Arrr.-vvf/. //.) DaGADU BAPU. /« re 

46 Bom. 120 : 23 Bom. L. R. 839 : 63 I. C. 156 : 
22 Cr. L. J. 620 : A. I. R. 1922 Bom. 177 (,!)• 
bs. 512 and 337 (3) —Prosecution of appro- 


CR P. CODE (V OF 1898), S. 814. 


— Di^duir^c of appriToer. 

The principal accused in a murder case absconded 
and his accmiplict was granted pardon and examined 
a.s witness under S. 5 i 2 There was no chance of the 
arrest of tlie principal offender, and therefore the prose¬ 
cution desired to discharge the approver.The trialMagis* 
trate considered tliat the pardon was invalid as it was 
not tendered foi an inquiry but to secure evidence under 
S. 512 : held, that the pardon was granted to secure 
evidence for an inquiry in the murder case, that the 
prosecution can proceed against the approver on the 
ground ll\at he gave false evidence under S. 512 , and 
that if the prosecution did not desire to proceed fur¬ 
ther with the case against the principal offender, the 
Magistrate can discharge the approver from custody. 
{Pratt and Paiocett, J J f) DaGADU hAPU, In re. 

23 Bom. L. R. 839 ; 22 Cr. L. J. 620 : 63 I. C. 156 : 

46 Bom, 120 •• A. I. R. 1922 Bom. 177 (1). 

_S. 512—W {ualtfied doctor's medical certificate 

induatin}' accused's inability to attend the Court 


If a Criminal Court knowing that a person charged 
before it is under security to be of good behaviour, in 
sentencing him takes no steps to confiscate the secu¬ 
rity, it is not competent to that court or any other 
court in a subsequent and separate proceeding to take 
such steps. {A/oti Sagars J,) MUNSHI v. EmPEROR. 
26 Cr. D. J. 4 : 75 I.C. 692 ; I. R. 1924 Lah 680 (2) 
_ S. 514_ Forfeiture of bond — Liability — Ex¬ 


tent of. 

On a person being arrested under S. 55 , Cr.P. Code 
the usual security bonds were executed for his appear¬ 
ance. Some time after the person was suspected of 
having committed some other offence and the surety 
was directed to produce him. On failure to do so, his 
bond was forfeited. Held, the bond was only with 
respect to the offence for which the person was arrest¬ 
ed under S. 55 and not any subsequent offence com¬ 
mitted and as such the order of forfeiture was wrong. 

(Afartineau, y.) MaNA v. EMPEROR. 

25 Cr. L. J. 131 : 76 I. C. 227 ; 

A. I. R. 1924 Lah. 622, 

S. hV^--Band for good behavitur—Conviction 


shi uld be accepted unless there is reason to believe it to 

be forged or not genuine. ,.c , 

Generally speaking a certificate signed by a qualified 

doctor is to be considered sufficient evidence of accus¬ 
ed’s bona fide inability to attend the Court. Of course 
if there is reason for the Magistrate before whom the 
certificate is produced to believe that it is forged or 
not genuine for any other reason, the certificate loses 
its credit. {Aloti Sagar, J.) AHMED DlN 
EMI’EKOR. 25 Cr. L. J. 638 ; 

81 I. C. 126 : A. I. R. 1925 Lah. 101. 

S. Essentials^ Proof that accused 


Wt•r-^^ 323 , 1 P. C—Forfeiture—Recovery of 

amount. ^ t -- u 1 

After a conviction under S. 323 , I. P. a bona 

for good behaviour can be forfeited on which the 

amount can be recovered from the principal or surety 

but not twice over, i. e.\ from both. {Moti Sagar, J,') 

Emperor v. Abdul Aziz. 4 Lah. 462 : 

A. I. R. 1924 Lah. 262. 

_S 514 —Accused discharged — 6 ‘. 514 does not 


absconded only necessary—Finding to that effect not 

necessary. - d r' i 

To satisfy the requirements of S. 512 , Cr. P. Code, 

all that is necessary is proof that the accused absconded 
and not a finding by the Court to that effect. \AIafti 
neau and Jai Laf /J.) DaYA KaM v. C ROWN. 

6 Lah. 489 ; 26 Punj. L R- 845. 
S. 612 -’Incapable of ifiving evidence- Afean- 


appiy. 

No action shall be taken under S 514 when the 
Court itself, by discharging the accused persons held 
that their presence on the date of hearing was un¬ 
necessary. {Dalai, J. C. and Hcave. A. J. Cf) EM« 
PEROR V. GODHAN. 84 I. C. 944 : 

26 Cr. L.J. 400 : A. I. R. 1925 Ondh. 314. 

__S, 514_ Failure to Produce accused due to 

his being arrested in another case—Forfeiture is im- 
proper. 

Bail-bond should not be forfeited for failure of the 
surety to produce the accused person, where the failure 
to produce is due to an act of law, e. g. his being ar¬ 
rested. 16 C. W. N. 550 • 37 Mad. 156 Ref. {Buck- 
nill and Ross, JJ.) ALAUDDIN v. EmPEROR. 

4 Pat. 2o9 : 1925 P. H. C. C. 46 : 6 P. L. T. 397 : 
86 I C. 667 : 26 Cr. L. J. 833 : 3 Pat- L. R. 123 (Cr.) : 

A. I. R. 1925 Pat. 389 (2). 

S. 514 _ Forfeiture of security under S. 107 


ing of—I liability to remember details —Procedure. 

A witness who had been examined under S. 512 
appeared in Court at the trial but could not remember 
the details of the occurrence. Held, he could not be 
considered as incapable of giving evidence within the 
meaning of the section. What the Court should do in 
such a case is to refresh the memory of the witness by 
reading out his deposition and then ask him if he re¬ 
membered the details of the occurrence. {Scoit- 
Smith, J.) Bhika Z/. Emperor. 26 Cr. L. J. 95: 

76 I. C. 31 ; A. I. R. 1924 Lah. 605. 
S. 514— Changes. 


(1) Where the person who has given security is 
convicted of an offence, and proceedings are taken 
under this section, a certified copy of the convict- 

ng judgment may be used as evidence ; 

(2) A new surety may be called for under S. 514-A 
even in cases where the surety already given be¬ 
comes insolvent or dies. 

S. 514 —Security for good behaviour—Sub 


—Clear proof necessary. 

S. 514 lays down that it must be proved to the satis¬ 
faction of the Court that the bond has been forfeited 
and the Court shall record the grounds of such 
proof, and it is after such grounds have been record¬ 
ed that the person bound by the bond may be called 
on to show cause why the amount should not be paid. 
Where there has been a failure to carry out the ex¬ 
press provisions of the law and the Deputy Magistrate 
acted without jurisdiction in failing to record proof be¬ 
fore he issued notice to show cause on this ground 
the petitioners are entitled to have proceedings set 
aside. {Ross, /.) KISHAN NaRAIN SinGH v. Em¬ 
PEROR. 3 Pat. L. T. 381 • 67 I. C 830 : 

23 Cr. L. J. 478 : A. I. R. 1922 Pat. 242. 
—S. 614 —Bond to appear before a specified Court 


^ W A M ^ ^ ^ I ^ • a 

sequent conviction — AIo order forfeiting security — Sub’ 
sequent action. 


does not cover failure to attend Court to which the case 
is transferred, unless specially provided therein. 

Where accused entered into a bond to appear be¬ 
fore Dt. Magistrate and before Sessions Court if the 

case would go to Sessions- 

Held : that his failure to attend the Court of be- 
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cond Addiiioual Magistrate to whom that case was 
transferred, did not justify forfeiture of the bond nor 
was the Ot. Magistrate conipetent to order forfeiture. 
30 C. 107 , Foil. {Loi/aiant, y.) MaUNG .\GE v. 
Emperor. 2 Rang. 581 : 84 I. C. 933 ; 

^ 26 Cr. L. J. 389 ; A I. R 192 j Rang, 153. 

■ '—S. 515— Ail orders under S. 514 are caz'crcd 
by S. 515 . 

The language of S. 515 is wide enough to cover 
an order refusing to forfeit a bond a* well as an order 
forfeiting it. {Daniels, A. /. C.) SaRJU t/. THAKU- 
RAIN JaI RaJKUMAR 77 I. C. 733 ; 

25 Cr. L. J. 445 ; A. I. R. 1925 Oudh 61. 

-S. 517— Changes. 

An order for disposal shall not, except in the case 
under sub-cl. ( 4 ), be carried for one month in any 
case, and not as formerly till the period allowed 
for appeal has passed. 

• “■—S. hVi —Prosecution for embezzlement — Accus¬ 

ed paying creditors with the money—Money paid to 
one sack creditor obtained by police—^A/oncy can be re¬ 
turned to complainant. 

When a person was being prosecuted for embezzle¬ 
ment it transpired that he had been utilising the 
money to pay of his creditors. The police traced one 
of these payments and the creditor concerned handed 
over the amount to the police. Held, that the Court 
could order the payment of the money to the com¬ 
plainant under S. 517 . {Sulaiman and Daniels, J J.) 
Bankev l.AL Kapoor r. Allahabad Bank, Ttd. 

23 A. L. .T. 889 : 

26 Cr L. J. 1232 r 88 I. C 848 (1) : 

A. I. R. 1926 All. 47. 

S* 517 Pheft — Acquittal o/' accused — -PropeT- 
ty given to accused—Order reversed by Dt. Magistrate 
—Legality of. 

The Trying Magistrate acquitted the accused who 
was charged with theft of a drum and directed the 
drum to be restored to the accu'-ed. The District 
Magistrate set aside the order and directed the drum 
to be delivered to complainant. Held, that the Dis¬ 
trict Magistrate had no jurisdiction to pass the order 
in question. 42 B. 664 , Foil. {Daniels, /.') Debi 
Ram V, Emperor. 22 A.L.J. 505: L.R. 5 A. 91 (Cr.) : 

46 All. 623 : 81 I. C. 992 : 25 Cr. L. J. 1168 : 

A. I. R. 1924 All. 675 (2). ! 
——S. 517— Conviction for importing opium — 
currency notes on the accused's person — Confiscation. 

The essential of S. 517 is that property or document 
must be proved to have been used in the commission 
of the offence. Where currency notes were found on 
the person of a man convicted for importing opium 
into British India in contra\'ention of the Opium Act, 
but where it was held that no irresistible inference was 
possible that they represented payment of the import¬ 
ed opium. Held, that they should not be confiscated. 
{Mears, C./.) GOVIND RaM, In re. 

A. I. R. 1924 All. 618. 
—-S. 517— Restoration order —Bona fide par¬ 
ch as ei - R e me dy . 

Where property was stolen a long time back and a 
part of it comes into the hands of a merchant at a 
great distance, who has honestly aided in the detec¬ 
tion of the offence, a criminal Court ought to hesitate 
a long time before making an order of restitution, 
even if the good’*' were still in esse. When a question 
of bona fides and of title by purchase or otherwise 
clearly arises, the duty of the Criminal Court is to 
leave the complainantito his remedy in the Civil Court. 
The jurisdiction to pass an order under S. 517 , Cr. 

P. Code, is confined to an order at the conclusion of 
the trial for the disposal of the property which is before I 


CR. P. CODE (V OF 1898), S. 517. 

it. Such an order can on!}' be made in the presence of 
tlie purchaser, who has a right to be lieard. {iVnlsh. 

y.) Naina Mal v . Emperor. 74 I. c. 708 • 

24 Cl. L. J. 804 (All.) ; A. I. R. 1924 All. 189. 
-S. 517— Property forming the subfect of dis¬ 
pute—Confiscation of—Pcioer of Court — Con/lictiiig 
cl aim f. 

Before the amendment of S. 317 of the CJiiminai 
Procedure Code in 1923 a Criminal Court had r.o 
power to order confiscation of propertie.s forming the 
subject of the offence or in respect of which an 
offence appeared to have been committed. Where rival 
claims are put forward to the property by different 
parties, the proper proceduie would be to keep the 
property in court pending the decision of a Civil Court 
as regards the title to it. {Sanderson, C.y.and 
Chotzner, /. ) KaM KhaLAWaN AHIR v. TULSt 
TeLINI. 28 0. W. N. 1094 .• 84 I. C. 444 ■ 

26 Cr. L. J. 300 : A I. R. 1924 Cal. 1040. 
—-S. 517— Disposal of property in the discre¬ 

tion of the Magistrate. 

After having hypothecated certain moveable p;o- 
perty to the complainant as security for a loan, K re¬ 
moved it from his possession and sold it to the 
petitioner. K was convicted of theft. The petitioner 
claimed it as purchaser in good faith. The Magistrate 
however directed the property to be returned to the 
complainant. Held, that the Magistrate wa.s right in 
I turning the property to the complainant. .\s a general 
rule the Magistrate acting under S. 517 , Cr. P. Code, 
should pass orders according to his discretion without 
making further enquiry, and the above case is not one 
of those exceptional cases in which further enquiry is 
necessary. {Heiobould and Suhraioardy, yy.) GOUR 

Mohan v. Bansidhar. 7i i. c. 702 : 

24 Cr. L. J. 238 : A. I. R. 1923 Cal. 598^ 

■-Ss- 517 and 520 — Order for delivery of pro¬ 

perty not proved to have been taken at the dacoity or to 
belong to the Complainant — Procedure. 

Where property produced before a criminal court is 
not proved to have been taken at an alleged dacoity 
or to belong to the complainant, the court ought to 
deliver it to the person w ho produced it leaving the 
complainant to his remedy in the civil court. {Broad- 
way, y.) Sulaiman v. KiMPEROR. 

6 Lah. L. J. 213 : A. I. R. 1924 Lah. 588. 
-S. 517 — Disposal of property — Order regard¬ 
ing—IVhen can be made. 

An order for the disposal of property which is the 
subject-matter of the offence can only be made upon 
the conclusion of an inquiry or trial, .ind not on the 
application of a person subsequently made after the 
trial is over. (Moti Sagar, y.) ABDUL v. GULAM 
MaHAMMaD. 4 Lah. 460 ; 76 I. C. 20 ■ 

25 Cl*. I. J. 84 : A. I. R. 1924 Lah. 26l! 
-Ss. 517 and 520— Pozvers under — iVo limita¬ 
tion for application under S. exists. 

No period of limitation is prescribed for an appli¬ 
cation for restoration of property under S. 517 ; it can 
be made within a reasonable time from the date on 
which an accused person is acquitted of the crime 
with which he is charged. The words “ and make 
any further orde:-s that may be just,” in S. 520 obvi¬ 
ously intended to cover cases of this nature and to 
enable superior Courts to pass proper orders in cases 
where property has been erroneously disposed of 
under S. 317 . {A/oti Sagar, /.) KaNSHI RaM z/ 
Crown. 3 P.W.R. '^Cr.) 1923 : 73 I. C. 937 •’ 

4 Lah. 49 : A. I. R. 1924 Lah. 75. 

--Ss. 5 I 7 and 520 —Sub Divisional Magistrate 

in appeal can pass orders in disposal of the Property. 

The District Magistrate alone can pass orders on anj 
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application under S. 520 , when such an application is 
made to itself. 13ut where on hearing an appeal 
against a conviction, the Sub-Divisional Magistrate is 
asked to set aside an order under S. 517 , he can. trea¬ 
ting it as part of the proceedings in the appeal itself, 
make an order under S. 520 , for the disposal of the 
property concerned in the case. When a District 
Magistrate has directed a case or a certain class of 
cases to l)e heard by a Sub-Divisional Magistrate, and 
unaer S. 407 he hears the appeal, his Court comes 
within the words “ Court of Appeal ” as used in 
S. 520 for that particular case or class of cases. 
Moreover ,S. 423 {d) authorises appellate Magistrates 
to pass consequential orders, and orders under S. 520 
are usually consequential orders based on the findings 
in the appeal. When an appeal is confined entirely 
to a question of disposal of property, the District 
Magistrate should hear the petition. Ordinarily in 
such cases it is desirable that notice should be given, 
especially if the order is not passed on the day the 
appeal is disposed of ; but there is no rule of law that 
requires that such notice is absolutely necessary. The 
words ‘ and make any further orders that may be just ’ 
are quite wide enough to empower the Court to direct 
the return of property. {^Knshnan^ J.) ArUNA- 
CHALA THEVAN V, VELLACHAMI THEVAN. 

46 Mad. 162 : 17 L. W. 462 : 32 M. L. T. 104 (H. C.) : 

71 I. C. 514 : 24 Cr. L. J. 162 : 

A. I. R. 1923 Mad. 324 : 44 M. L. J. 56. 

-S. 517— Order under—Appeal — Interpretation 

vf S, % 20 —Whether a Sub Divisional Magistrate to 
zohorn p(*7vers are delegated under S> 4^7 ( 2 ) is a Court 
of Appeal. 

The words, “Court of Appeal" in Cr. P. Code, 8.520 
njean according to Bombay High Court, the Court 
to which an appeal lies in the particular case, whereas 
the Madras High Court holds that the words, “Courts 
to which appeals ordinarily lie, " cannot cover the 
case of a 8 ub-Divisional Magistrate whose power to 
hear appeals depend upon a delegation by the District 
Magistrate under S. 407 ( 2 ). Criminal Revision Cases 
No. 525 of 1905 and 84 of 190 S, Foil. ; 20 Mad. 448 , 
not followed. {Ayling and Kamesam^ JOGI 

venkiah z/.Station House Officer, Narasapur 

15 L.W. 534 : 1922 M. W. N. 191 : 30 M. L. T. 251 : 

67 I. C. 339 : 23 Cr. L. J 387 : 

A I.R. 1922 Mad, 78 : 42 M. L. J. 401. 

-S. 517— Force need not be an ingredient of 

offence. 

S. 517 , Cr. P. Code, applies to movable property only 
and does not extend to immoveable property to which 
the section applicable is S. 522 . 18 C. W. N. 1116 ; 
36 Cal. 44 , Foil. {^Oldfield, J.') ADEPU ReDDI v. 
KamaYYA. 22 Ur. L. J. 110 : 59 I. C- 414 : 

12 L. W. 227. 

-S. 617— When order can be passed-^Order ultra 

vires— Appellate court — Pou er of interference. 

An order under S. 517 can only be made after the 
judgment in the case and within a reasonable time 
therearter. It is not confined to orders in favour of the 
person from whose possession the property was re¬ 
covered. {^Harrison, Jf) KiSHEN CHAND v. NaNAK 
CHAND. 89 I. C. 973 ; 26 Cr. L. J. 1463. 

-S. 517 — Applicability — Property out of the 

Court's custody is not within section. 

S. 517 of the Cr. P. Code is not applicable to a 
case where the property has already passed out of the 
custody of the Court. S 517 does not contemplate dou¬ 
ble restoration. (^Sultan Ahmud, J.') JHUMAK SiNGH 

IV. TOTA MaHTO. 3 Pat. L. T. 228 : 65 I. C. 494 : 

23 Cr. L. J, 110 : 1921 P. H. C. C. 128 : 

A. I. B. 1923 Pat. 84. 
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-S. 517 —Order under, may be passed by the 

trial, appellate or revisioftal Court after the principal 
} udgment. 

8 . 517 does not limit the power of the trying Magis¬ 
trate or Judge, who has ommitted to pass an order for 
disposal of exhibits as part of his judgment convicting 
the accused, so as to deprive him of all power to sub¬ 
sequently pass orders for disposal of the property ; 
similarly it does not limit the powers of a Court of 
Appeal or revision. iLentaigne, /.) Ma Wet v. 

MG PO TaIK. 3 Bur. L. J. 302 : 86 I. C. 358 : 

A. I. R. 1926 Rang. 183. 

_S. 517 — Applicability — Proceedings under 

S. 512 , is not an inquiry or trial. 

A proceeding under 8 . 512 (i) Cr. P. Code, is 
neither an enquiry nor a trial within the meaning of 
8 . 517 , Cr. P. Code. It is not the function of a 
criminal court to decide nice questions involving 
principles of civil law, if there is a dispute between 
rival parties claiming return of property. In such 
cases, the normal procedure is to return it to the 
person from w hom it was seized and leave the dis¬ 
satisfied party to his remedy in a civil court (Afay 
Oung, /.) P. R. V. N. VELLIAPPA CHETTY v. 
Joseph. 2 Bur. L. J. 85 : A. I. E. 1923 Rang 248. 

_ S. bVt-Gold entrusted to goldsmith for making 

iewel-Pawn of jewel when made—Restoration of pro¬ 
perty can be ordered. 

A goldsmith was entrusted with a certain quantity 
of gold and diamonds for making a comb for the 
complainant. When the article was nearly completed, 
the goldsmith pledged it for Rs. 8 oo with a diamond 
merchant who had no knowledge that the property 
was the propertv of the complainant. The court order¬ 
ed the jewel to be returned to the complainant. Held, 
that the order was justifiable. {Afaegregor /.) 
Chaganlal V. Maung PO K.^uk. 2 Bur^. L. J. 152. 

_S. 517 — Coins found with thief — Disposal of. 

Cash is not, strictly speakine. property within the 
meaning of 8 . 517 except in so far as it is capable of 
being possessed and identified itx specie. If it is 
certain that the actual coins found on the thieves or 
receiver of stolen property are the actual coins which 
have been the subject of theft, then it is permissible 
to treat such cash as stolen property. But even in such 
a case, it is safei to inflict a fine and to applythe coins 
found on the person of the accused towards the fine. 
(/Cenfiedy, J■ C. and De Souza, A. J. C*.) PURSU 2 ^. 
Emperor* 26 Cr. L. J. 1315 : 89 I. C. 259; 

18 S. I. B 218. 

-S. 518— Order under has only a temporary 

operation — Penal Cade, S. 188 . 

An order under 8.518 of the Cr. P. Code was passed 
I in 1873 and the accused was convicted under 8 . 188 , 
Penal Code for disobeying the same in \<)ZO \ held, 
that the order under 8 . 518 , Cr. P. Code could not 
enure for all time but had a temporary operation only 
and that the conviction could not be sustained. 
(Walsh. /.) Das V. EMPEROk. 

22 Cr li. J. 2 ; 59 I. C. 34 : 18 A. L. J. 857. 

- S. 520— Change. 

[(1) For “ attended by criminal force ” is added 
the words “ or show of force or by crim.:nal 
intimidation 

(2) The order for restoration should be made at 
the time of conviction or within 1 month thereafter. 

(3) A court of appeal, confirmation, reference, or 
revision can now pass an order under th s section J 

-S. Appellate court—P<nver to order 

restoration. 

An appellate court under S. 520 , Cr. P. Code has 
power to modify, alter or annul an order made under 
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S. 517 or make any further orders that may be reason- 
able or proper. If there are complicated questions of 
title involved, the best course is to leave such ques 
Uons to the Civil Court. (Sk/ ama/z, /.) Onkak v. 
Empkror. 21 A. L.J. 877 : L. R. 5 A. (Cr), 14 : 

A. I. R, 1924 All. 213. 

S. t%Q~‘District and Sessions Judf a 

Court of Appeal, confirmation^ reference or revision _ 

■Order of Second Class iMagistr.ite—Appeal to Sub- 
JJtvtstonal Magistrate-Order if can be varied by 
Sessiotis Judge. 

In a case of theft, a Second Class Magistrate con¬ 
victed the accused and directed the subjectmatter to be 
handed o\er to the complainant. On appeal the Sub- 
divisional Magistrate acquitted the accused but decli¬ 
ned to interfere with the order directing return of the 
property. The Sessions Judge on appeal directed the 
subject-matter of the offence to be handed over to the 
accused. ^ Held, the order of the Sessions Judge was 
unauthorised l)y S. 520 or any other section of the 
Cr. P. Code as he was not a coutt of appeal, confir¬ 
mation, reference or revision with respect to the order? 
of the Second Class Magistrate or Sub-divisional 
Magistrate. {Oevadoss, J.) SOMU PiLLAl v. 

Krishna Pillai. 2o L. w. 62i : 

(1924) M. W. N. 806 : 25 Cr. L. J. 1247 ; 
A. I. R. 1924 Mad. 899 : 47 M. L. J. 481. 
Ss. 520 and 369— Order for disposal of pro¬ 


perty regarding which offence has been committed — 
■Order by Appellate Court sometime after— Judgment 
— Mere irregularity. 

A conviction for theft of two bulls was set aside on 
appeal but in the judgment of the appellate magistrate 
nothing was said about tlie possession of the bulls, 
which had been ordered to be handed over to the 
complainant by the court below. Sometime after the 
disposal of the appeal, on application by the accused 
the appellate magistrate the successor of the magis¬ 
trate who had disposed of the appeal ordered that the 
bulls siiould be restored to the accused. Held, in re¬ 
vision by the High Court that there was no question 
of jurisdiction justifying interference with the order of 
the appellate magistrate. 19 W. R. 3 : 35 B. 253 : 34 
M. 94 : 3 S I.C. 309 , Ref. {Odgers, J.) SUBBA VaiDU, 

15 L W. 664 : (.1922) M. W. N. 494 ; 
31 M. L. T. 367 (H. C.) : 71 I. C. 611 : 24 Cr.L.J. 169: 

A. I. R. 1922 Mad, 329 : 43 M. L. J. 87. 

“Ss. 520, 617 to 519— Ho appeal from convic¬ 
tion—District Magistrate has power to interfere with 
an order passed by a Subordinate Court under S. 517 . 

Where no app.-al has been filed from a conviction 
by a subordinate Court, District Magistrate has got 
jurisdiction to interfere as a Court of revision, under 
S. 520 , with an order passed by the trial Court under 

5^7- (^Robinson, C. J. and May Oung, /.) EM¬ 
PEROR V. NGO Po Chit. 1 Rang. 199 • 

2 Bur. L. J. 241 : 74 I. C. 1050 : 24 Cr. L. J. 868 : 

. A. I. R. 1923 Rang. 227. 

“ — S, 522—trespass——Conviction— Rinding as 

to cultivation of land by accused—Order for delivery 
of possession—Legality of. 

Where the accused had been legally ejected but 
subsequently remained in possession of the land assert- 
ting the bare defence that he would not give up actual 
possession, his plea is a plea of guilty to a charge of 
trespass. The accused was a tenant under a Zamin- 
dar. On a complaint by the agent of the Zamindar 
that the accused had resisted him in ploughing a field 
from which the accused has been ejected some time 
before, the Court found that the accused had, previous 
to that occasion, cultivated the land and sentenced 
the accused under S. 447 , I. P. C. Held, that there 
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was no finding of criminal trespass on the occasion in 
respect of which the complaint was made and no 
order for possession in favour of the complainant 
could be made under S. 522, Cr. P. Code. {Bovs / ) 

Govixd Ram jv. Nambat. l. R. 5 A. 147 (Cr ) • 
83 I.C. 719 :^26 Cr. L J. 159 : A. I. R. 1924 All, 762, 

^ *22 —Poiver of appellate conrt to order res¬ 

toration—Ho order by Trial Court—Powers of Hi<^h 
Court. * 

Where the Trial Court did not make an order to 
restore the property under S. 522 . Cr. P. Code, the 
Court of appeal cannot direct restoration. But under 
the Code as amended, the High Court acting in refer¬ 
ence or revision has power to pass the necessary 
orders, i Sulaiman, J.) LaCHMaN E :\3 PLK(,K. 

QO t}, : L. R. 6 A. 11 (Cr.) : 46 All. 92: 

83 I. C. 9^10 ;^26 Cr. L. J, 206 : A. I. R. 1924 All. 212. 

S. 522—6' nrt of appeal or revision canitot 
a7t order under. 

. or revision cannot compel the 

tria. Court to pass an order under 522 where the 
latter in the exercise of its discretion, has declined to 

^ x Ref.) 

[^Daniels, J.) AZIZ AhMAD v, BuDDU KhaN. 

45 A. 553 : 21 A. L. J. 459 : X. R. 4 A. Cr. 86 : 

73 I. C. 773 : A. I. R. 1924 All. 183 (l). 

S. 522— Conviction under S. 447 , 7. P. C. _ 


A^o Criminal force used—Applicability . 

A complaint was filed against the applicants undei 
bs. 447 and 323 and they were convicted under S. 447 
and fined K 5 each. But the Magistrate disbelieved 
the story of any beating, and held that only an 
altercation had taken place. There was, therefore, 
no conviction under S. 323 . Later on the complain- 
ant filed an application before the Court under S. 522 . 
The Magistrate allowed this application and passed 
orders directing delivery of possession of the fields to 
tne complainant. Held, that an essential ingredient of 
b. 522 IS that the offence of which the person con¬ 
cerned IS convicted must have been attended by cri- 
minal force, or, at the very least, by the show of 
criminal force and therefore S. 522 did not apply to 

he case, 25 A. 341 , Ref. {Kanhaiya Lal,J.) CHUNNI 

t' 21 A. I,. J. 593 : L. R. 4 A. Cr. 129 • 

75 I. 730j 25 Cr. L. J. 42 : A. I. R. 1924 All. 84 
S. o22~Criminal force—Penal Code, Ss. 349 ,* 

00^ * 

Where it was proved that the complainant who had 
halted m front of the ploughs was obliged to run 
away by reason of the accused’s rushing at him with 
sticks and lathis and using threats towards him held 
that was a resort to criminal force as defined in Ss 740 
and 350 of the Indian Penal Code. W'here the com^ 

plainant came up while the acts of criminal trespass 
w^re sti l in progress and he had not already been 
effectively uispossessed, and that only took place 
when the complainant was actually driven off his 
lands by the accused rushing towards him with sticks 
and lathis and using thieats. Held, the possession 
was not obtained peacefully, {Lindsay, J.) ASHIO 
Husain Emperor. 45 All. 25 : 74 I. c. 1049 : 

_ 24 Cr. L. J. 857 : A. I. R. 1923 All. 333. 

^^2—Criminal trespass in the absence of 
complainant—Order f or restoration of possession to 
complatnaut — Validity. 

An order to restore possession of immoveable oro- 
perty under S. 522 , Cr. P. Code, can be made only 
wheie dispossession was by the use of criminal force 
and cannot be made in a case where the trespass was 
committed in the absence of the complainant. 16 P R 
19 ^ (C.), Foil. {Abdul Raoof, J.) Mangi RaM 

Emperor. 26 Punj. i. r. 500 ! 
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p. '■•ODE V OF i898), S. 622. 

_S. h22—l'€H,7l Code. S. s,J^i~C(^fi->iction set 


—(>/dor Holder S. S-- aside. 

Where a conxi' lion isset aside tlie order under 
S ^22 1 esulting therefrom nuist also be set aside. 

Once it has been held that no offence has been com¬ 
mitted the consequences arising from the commission 
of the oflcnce must automatically cease to be. The 
irregularity in first dealing with order under S. 522 , Cr. 
1 ’. rode, b- fore taking up the appeal from conviction 
under S, 447 . Penal Code, which ultimately results in 
acauittal is only a technical irregularity. 5 P. R. 1895 , 
Kolb illnrrison. /.) I..Ab CHANDJ'. DASONDHI. 

72 I. C. 9o7 : 24 Cr. L. J. 493 : A. I. R. 1923 Lah. 15- 
_-S. 522— Order under, hinds only parties and 

their representatives. 

S. <>22 of the Cr. P. Code, can only be binding 
between the pailies to the order and can have no 
finality in favour of one who is not a party and does 
not claim under a party. {ACimesam and Venkata- 
snhha Rao. J./.) P- ADINAKAYANA r N. SURAMMA. 

A.I.R. 1925 Mad. 799 : 86 I. C. 744 : 48 M. L. J. 372. 

__S. — ( 'ttiawf tfl possession—Order restor- 

///;'■ possession is propci Criminal force. 

'I'aking arlvantage of temporary absence of the 
owm r from the house, the wife, who had deserted him 
along with some others broke open the outer lock of 
the house and entered into unlawful possession of the 
housi- and when the husband returned he was driven 
out bv force. Held, an order restoring possession 
under S. 522 . Cr. P. Code, is a very proper order to 
pa.ss. It is a i|uestion whether an order under S. 522 
could be passed when cli'-posses.sion was not caused by 

al force to any person In possession of 


is wanting, Criminal 
jurisdiction to act under S. 522 . If 
een siven. it is the duty of the C'ourt 


the use of cnmin 

the property. {Devadoss. J .') NTaKUIHAVEF. ti. 
APPAVD PIM.AI. 31 M. L. T. (H. C.) 888 : 

72 I. C. 892 : 24 Cr. L. J. 476 : 
A. I. K. 1923 Mad. 237 (2). 
_ — S. 522 —ido use of Criminal foree^IVo luris- 

diction to act. 

When use of Criminal force 
Courts have no 

possession has been given, it is the duty 
to re.^tore the parties to the posititm in which they 
were before possession was wrongly given. (A nmara- 
sroami Sasin. /.) KaJATHAMMAL RaJAMANIC- 

KAM PH>1.AI. I* W. 533 : 68 I. C. 38 : 

(1922) M. W. N. 356 : 31 M. L. T. (H C.) 20 : 
23 Cr. L. J. 502 : A. I. R. 1922 Mad. 188 (1), 

_S. 522— Applicability — Use of force need not 

be an ingredient of offence. 

To make S. 522 applicable to moveable property, 
force need not be an ingredient of the offence of 
which the accused is convicted provided the use of 
force appears from the evidence. i^Oldfield. y.) 
ADEPU V. Kamayya. 12 L. W. 227 : 

59 I. C. 414 : 22 Cr. L. J. 110. 

-- S 522 — Accused ac(/uitted of trespass — Order 

under section cannot he passed. 

A Magistrate, after acquitting an accused person of 
trespass under S. 447 , I P. C. cannot proceed to pass 
an order under S. 322 , Cr. P. Code, and put the com¬ 
plainant in possession of the land in dispute, S. 522 , 
Cr.P. Code, gives jurisdiction to the court only when a 
person is convicted of an offence attended by criminal 
force. {Dalai. A. J. C) B:mPEROR zc ALI BAHA¬ 
DUR. 66 I. C. 324 : 24 0. C. 352 : 23 Cr. L. J. 260 : 

A. I, R. 1922 Oudh 144, 

-— S. 522— House taken possession of by criminal 

trespass by accused threatening to use force — S. 522 
applies. 

Where the accused succeeded in taking possession 
of the house by means of criminal trespass threaten- 
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ing to u.se force to the complainant and" 
his men. Held, that their act clearly came under 
S. 522 . {Jrvala Prasad, y.) RAMESHWAR SINGH 
V. EMPEROR. 4 Pat. 438 ; A. I. R. 1926 Pat. 689. 

- S. 522— A'ature of order under. 

An order under S. 522 is passed not against any per- 
.son but in favour of the person dispossessed if there 
are circumstances justifying the passing of such arv 
order. {Dat.J.') NUR MOHAMMAD KHaN z/. MUH- 
AMMAdALI MIAN. 62 I.C. 591 : 22 Cr. L. J. 575 (P.) 

_S. 622— Provisions are not applicable to house 

trespass. 

In order that the provisions of S. 522 of the Code of 
Criminal Procedure should be applicable to a ca*se, dis¬ 
possession must be effected by force against a person 
and not against the property. {Jrvala Prasad, y.) 

Balram Sahu V. Chamru Sahu. 61 I. C.67 : 

22 Cr. L. J 329 2 Pat. L. T. 120. 

—..S. 522 (3)— Ho time limit exists for order 

under S. 522 to be passed by Court of appeal, revisioit. 
etc. 

An order under the section may be passed by the 
Courts of appeal, confirmation, reference or revision 
at any time howsoever long after the conviction by the 
Magistrate. Thus, wliere a Magistrate passes an order 
under S. 522 beyond the pre«-cribed one month, though 
the order by the Magistrate is illegal, yet it is compe¬ 
tent to the High Court as Court of Revision to order 
the restoration of possession to the person disposses¬ 
sed. {Jwala Prasad. J.) RaMESHWAR SINGH 

Emperor. 4 Pat. 438 : A. I. R. 1925 Pat 689. 

■ ■ —S. 623— Private discussion about the case is 

ground for transfer. 

Where a Sessions judge to whose Court criminal, 
case had been committed admitted having discussed 
the case at ihe club w ith one or two other officers, 
this is a sufficient ground for transfer of the case. Such 
a discussion is highly improper {Lindsay. J.') MAHO¬ 
MED Daraz Khan v. Emperor. 65 I. C. 568 : 

23 Cr. L. J. 126 : 19 A. L. J 946! 
-S. 523 — Order passed on police papers alone li. 


not rrrong. 

An order passed by a Magistrate on the police pa¬ 
pers alone and not on any enquiry made by him is net 
necessarily wrong. 9 B. 131 Ref. {Broadrvay. y.) 
CHUNI LaL V. ISHAR Das. 4 L. 38 : 73 I. C, 702 : 

24 Cr. L. J. 670 : A. I. R. 1924 Lah. 76.. 

-Ss. 5i:3 and 524— Magistrate to whom report 

is made can dispose of matter—Orders of First Class' 
Magistrate are necessary only when S. 524 applies. 

Under S. 523 it is tne business of the Magistrate 
himself to whom the report is made to dispose of the 
matter in the first instance, and it is onh when S. 524 
applies that the orders of the Sub-Divisional Magis¬ 
trate or specially empowered First Class Magistrate 
intervene, {A’ennedy. J. C.) VaRU v. EmPEROR. 

26 Cr. L. J 1048 : 87 I. C. 968 : 

A. I. K. l925,Smd316. 

-523 —Possessor of property is presumed to 

be envner unless contrary is shown. 

There is always a presumption that a person actu¬ 
ally in possession of the property is, unless the con¬ 
trary is shown, the owner thereof. {/Cennedy. J. C.y 
Yard v. Emperor. 26 Cr. L. J. 3048 • 

87 I. C. 968 : A. I. R. 1925 Sind 316. 
-S. 526— Main changes. 

[ (1) The High Court can award costs on dismis¬ 
sal of application. 

(2) The Court except the Sessions Court is bound 
to adjourn when an application is put in, whether at 
the commencement of the trial or in the course of 
any inquiry or trial.] 
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-—S. 526. 

Affidavit by Accused. 

Applicability. 

Duty of Magistrate. 

Grounds. 

Affidavit by Accused. 

S. 526— Affidavit of accused. 

An accused can make an affidavit to be used to sup¬ 
port an application for transfer. {Martiucau, /.) 

Gulam Muhammad 7 /. The Crown. 

3 Lab. 46 : 4 U. P. L. R. (Lah) 71 : 67 I. C. 351 ; 

23 Cr. 1. J. 399 : A. I.R. 1922 Lah. 113. 

Applicability. 

S. 526 Applicability—Village Pa^ichayat 
Court—Power to transfer proceedings. 

S 526 applies only to proceedings pending in Sub¬ 
ordinate Courts. Panchayat courts established under 
U. P. Act VI of 1920 are not subordinate to the High 
Court and the powers under the section cannot be 
used to transfer proceedings pending in one Court to 
another. (^Stuart and ICanhaiya Lai, JJf) SaT 
NaRAIN 7/. SaRJU. 83 I. C. 350 : 21 A. L. J. 925 : 

46 All. 167 : A. I. R. 1924 All 265. 

-S. 526 — Applicability— Applies to enquiries 

under Workman's Breach of Contract Aot {XIII of 

1859 -) 

An enquiry under the Act XIII of 1859 is an en¬ 
quiry by a Magistrate or a Criminal Court within 
S. 6 , Cr. P. Code, and although the object of the 
enquiry is merely to issue coercive orders and if 
necessary to enforce the same by a sentence of 
imprisonment, there is nothing to show that such an 
enquiry is excluded from the operation of S. 526 , Cr.P. 
Code. The definition of “enquiry'” given in S. 4 , clause 
{k'), which includes every enquiry other than a trial 
conducted under the Code of Criminal Procedure by 
a Magistrate or a Court, is not exhaustive so as to 
exclude an enquiry under the Workman’s Breach of 
Contract Act of the nature above referred to. {ICan~ 
huiya Lai, /.) BanSI v. LaKSHMI DaS. 

45 All. 700 : 21 A. L. J. 619 : 

L. R. 4 A. 140 (Cr.) : 75 I. C. 984 : 

25 Cr. L. J. 72 : A. I. R. 1924 All. 76. 

S. -APplicability^^T'railsfer of case pend' 

^ m 
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trate. 

I etransferred. {Oldfield and Devadoss, yy.) Sikka 
GoUNDAN, In re. 72 I. C. 351 : 17 I. W. 69 ; 

21 Cr. L. J. 351 : A. I. R. 1923 Mad. 326. 
526 ( 1 ) (i), 177— Applicability — Trial 

Court not having jurisdiction to try a complaint _ 

Paioer of High Court to transfer—Quashing of com¬ 
plaint unnecessary—Proper procedure. 

VVhere a complaint is wrongly filed in a Court not 
having jurisdiction and the Court proceeds to inquire 
mto it in contravention of provisions of S. 177 of the 
Code of Criminal Procedure, the High Court has 

under the section 526 (i) (i) of the Code, the power 

to transfer the case to a Court having jurisdiction and 
It IS futile to quash the complaint and direct the com¬ 
plainant to take his complaint to another Court 23 
O. C. 87 Hiss. from. {Dalai, y. C.) MUBARAK 

Ali V. Abdul Hao. 10 0 . & A. L. R. 960 : 

w. N. 615 : A. I. R. 1925 Oudh 49o! 
Applicability — Proceedings under 

S. 145 . Cr. P.C. 

Power of transfer exists even in the case of proceed¬ 
ings under section 145 . Cr.P. Code. (11 Q. c. 6 r, Foil. 
^4 A. 533:26 M. 188 , Ref. 25 B. 279 . Not Foil. 
{Simpson, A. /. C.) MaHOMED NaGI KhaN V 
Rahamat Unnisa. 76 I. C. 562 : 25 Cr. L. J. 194 * 

^ A. I. R. 1923 Oudh I 61 ! 

— Applicability—Inherent penuer 

High Court has no power apart from S. 526. 

The High Court’s powers of revision are in express 
terms limited to those conferred by certain sections 
mentioned in S. 439 , S. 526, is not one of these. The 
Letters Patent does not confer any power of transfer 
over and above that conferred by S. 526 since cl. 28 is 
qualified by Cl. 36. {May Oung, y.) ASHU z*. MG 
Po khan. 1 R. 632 2 Bur. L. J. 236 : 

A. I. R. 1924 Bang. 100. 
Duty of Magistrate. 


-S. 52e-~Duty of Magistrate—Trans/er 


ing in another province is not governed by section. 

The High Court has no jurisdiction to transfer 
criminal cases which are in the course of hearing in 
another province, 44 C. 595 Dist. nor has it jurisdic- 
ction to declare, e.g., that a particular case is triable 
exclusively in Benares and not in Calcutta. {Walsh, 
/.) RaDHIKA NATHA Z'. JOTISH CHANDRA. 

73 I. C. 523 : 24 Cr. L. J. 635 : A. I. R. 1924 All. 71. 

-Ss. 526 and 145 — Applicability—Proceedings 

under S. 145 can't be transfered. 

S. 526 does not empower a High Court to transfer 
proceedings under S 145 of the Code as such proceed¬ 
ings cannot be described as a criminal case which 
means a case in which a person is accused of an 
offence. {Martineau, y,') NaRAIN SlNGH «/. GaND- 
HARY RaJ. a. I. R. 1925 Lah. 48. 

-S. 526 — Applicability—High Court's juris¬ 
diction to order transfer. 

Ordinarily a High Court does not transfer a case 
pending before a Magistrate unless the party applying 
for transfer has moved the-District Magistrate before 
coming to the High Court. (6 Bom L. R. 450 Foil.) 
{Moti Sagar, y.') GHULM NaBI w JaMALA. 

72 1 C. 882 : 24 Cr. L. J. 466 : 

A. 1. B. 1923 Lah. 685 (1). 

■ -S. 526 — Applicability. 

A case in a Court without jurisdiction cannot be 

Q. D-—VOL. J —151 


Beasonable apprehension — Prejudice against police 
sub'inspector. 

Under the new Code, when an application for 
adjournment is made with a view to apply for a tansfer 
it IS the duty of the Criminal Court to postpone the 
case at once. S, 526 , sub clause 8 , is imperative and 
it omits the former expression*“ before the accused is 
called on for his defence.” When the District Magis¬ 
trate has already formed a very strong opinion on th e 

conduct of the Sub-Inspector as disclosed by a prior 

judgment, it would be unfair and unjust to the accused 
that the case against him should be tried by the same 
District Magistrate {Snlaiman, y.) SaRTAJSinGH 
Emperor. 22 A. l. j. 430 : 

L. R. 5 A. 57 (Cr ) ; 83 I. C, 699 ; 

o 1924 A. 533. 

S. j26 (8)— Duty of Magistrate — Applica- 
tion for transfer — N'ecessary adjournment to be given 
The court is only bound to give such adjournment 
as will afford a reasonable opportunity for an appli¬ 
cation for transfer being made and an order obtained 
thereon. {Gokul Prasad, y.') ABDUL RaB z'. AzmaT 

^Lr. 18A. L. J. 1145 : 22 Cr. L. J. 88 • 

5.® : L. R. 1 A. (Cr.) 179. 

■ S. 526— Duty of Magistrate—Magistrate 

f requently cross-examining prosecution witnesses or dis, 
allowing questions by complainant, to defence witnesses 
is improper but cannot reasonably cause complainant to 
apprehend that a fair trial will not be had. 

It is not proper for a Magistrate to frequently cross 
examine prosecution witnesses or disallow questions 
which the complainant may desire to put to the de- 
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CR. p. CODE (V OF 1898), S. 526 —Grounds—Attempt 
to compromUe. 

fence witnesses for the purpose of showing their parti- 
alitv but if the Magistrate acts in such a manner, the 
complainant cannot thereby be held to have reason to 
annrehend that the Magistrate will not give a fair 
his case, f /• C-) AHDUL 

.V7I7- (iANESH PRASAD, 1. 0. - 

• ^ 25 Cr. L. J. 1185 : A. I. E. 1925 Oudh 52. 

GROUNDS. 

Attempt to Compromise. 

Expression of opinion. 

Faith in Tr.bunal. 

Magistrate initiating Proceedings. 

Outside influence. 

Previous trial of the similar cases. 

Miscellaneous. 

Grounds—Attempt to Compromise. 

_S. 526 —Grounds—Attempt to compromise — 

Tansfer is proper. . - , • ^c • ^ 

Where a Magistrate has interested himself in ^ 

case pendina before him in the way of obtaining 

settlement by the parties, it is to the uuerest of both 

the parties and it is but fair to the Magistrate himself 

that he should not hear the case {.\fuker/t, /.) 

Md/^^FFAK Husain Mahomed V AQUB 

47 All 411 : 23 A. L. J. 191 : 26 Cr. L. J. 869 : 

86 I. C. 805 : A. I. R. 1925 All. 289 ; 

___s. Grounds—Attempt to compromise \ 

ease can reasonably cause suspicion of pirfiahty^ i 

A natural suspicion can arise in the minds of parties 
and the case should be transferred on the application 
of one of the parties, where the magistrate has made 
an attempt to have the case compromised because 
what the Court has to consider in a question of trans¬ 
fer is not alone the question whether the Presiding 
Magistrate has really any bias in his mind against the 
applicant for transfer but also whether the applicant 
for transfer may reasonably have entertained an 

apprehension of partiality on the part of the Magis¬ 
trate in view of any incidents which may have hap¬ 
pened though such incidents are capable of explan¬ 
ation and may be altogether independent in their origin 
of any actual bias in the Magistrate’s mind. 35 All. 
cFoll. (Dalai, A./. C.) GaYA CHaRAN MISRA 
V kunwar Bahadur. 25 Cr. L. J. 570 : 

31 I. C. 58 : A. I. E. 1925 Oudh 179 (1). 

__s. Grounds—Attempt to compromise. 

Where before the filing of the complaint the District 
Magistrate made a local enquiry in an unsuccessful 
attempt to bring about settlement between the parties 
and subsequently directed the complainant to file a 
complaint before him which was then transferred for 

disposal to the Sub-divisional Magistrate by an order 
discussing the merits of the complaint and expressing 
an opinion adverse to the accused, the case was trans¬ 
ferred under Sec. 526 of the Code for trial to the Court 
cf the District Magistrate of another district. 
haiyaLalyJ. C.) KaM SaGAR z'. MahaDEO BUX 
Singh. a. I R. 1922 Oudh 124 ( 1 ). 

Grounds—Expression of opinion. 

___ S. 526— Grounds—Expression of opinion — 

Pungent remarks on the conduct of ‘oitness—Transfer 
was directed. 

The Magistrate in recording the evidence of a 
witness made a note that the witness faltered and 
from his demeanour it appeared that he had not told 
the truth, : that there were sufficient grounds 

for transfer of the case. (^Suhrawardy and Mukerfi, 

J /.) Golam Bari Gazi v. Yar Ali Khan. 

29 C. W. N. 316 : A. I. R. 1925 Cal. 480 (2). 

-S. b2&—Grounds—Expression of opinion—If 


CR P. CODE (V OF 1898). S. 526—Grounds^Faith 
in Tribunal. 

a good ground for transfer. 

A case having once been dismissed on the report of 
the police by a Magistrate was resurrected in the form 
of a complaint at the suggestion of the Revenue As¬ 
sistant. The Magistrate subsequently noted that as 
he had expressed an opinion on the case he thought it 
better he should not try it Held, that this was a good 
ground for transfer. Applications for transfer giving 
good reasons, if the allegations be correct, why a case 
should be transferred require to be seriously dealt with 
and should not be casually brushed aside as fazul. 
(Harrison, /.) BaDAN SINGH v. EMPEROR. 

5 Lah. t. J. 520 : A. I. R. 1924 Lab. 267 (1). 

■ S. 626 — Grounds—Expression of opinion by 

magistrate. 

Where a magistrate in framing the charges against 
the accused observed that the offence had been proved 
the case should be transferred to another magistrate 
for trial. (Abdul Quadir, /.) SRI KiSHEN v. GOKAL 

Chand. 65 I. C. 632 ; 23 Cr. L. J. 168 (L). 

—S. 526— Grounds — Expression of opinion — 
District Magistrate remarking the case was quite clear 
and defence ridiculous—^Transfer to another district 
IS justified. 

Where a case was sent to a Magistrate for disposal 
with a remark by the District Magistrate that it was 
quite a clear case and the defence was ridiculous. 
Held, transfer of the case to another District is justi¬ 
fied. (Simpson. A. J. C.') MAHOMED YAKUB v. 

Emperor. 2 0 . W. N. 688 : 90 I. C. 309: 

A. I. R. 1925 Oudb 690. 

!- S. 526 — Grounds—Expression of opinion — 

I Passing remark about another case if tustifie^ transfer. 

I Where a Magistrate passed certain remarks regard- 
I ing accused’s guilt in another case before him while 
convicting him in one case, the other case should be 
transferred from his file. (VVazir Hasan,J.C.') CHOU- 

dhri Zahiruddin S'. Emperor. 

11 0. L. J. 556 : A. I. R. 1924 Oudb 433. 

- S. 526 — Grounds—Expression of opinion in 

connected miscellaneous proceeding—If ground for 
transfer. 

While proceedings under Ss. 147 and 325 , I. P. C., 
were pending in a court, proceedings under S 144 , Cr. 
P. Code, were instituted and based on the police report 
the same magistrate passed an order against the 
accused. Held, it was no valid ground for granting a 
transfer. (IVazir Hasan, A- J. C.) JaNG BAHADUR. 

Emperor. 11 0 . L. J. 54 : 77 I. C. 721 : 

25 Cr. L. J. 433 : A. I. R. 1924 Oudb 338. 

I Grounds—Faith in Tribunal. 

Ss. 526 to 528 — Grounds—Faith in Tribunal 


_ Strong language used by Magistrate—Apprehension 

of unfairness may be 1 ustified—Criminal trial. 

Use of strong language by Court is never calculated 
to satisfy the litigant public before it. An officer is 
some times bound to feel strongly on particular occa¬ 
sions, but as soon as he expresses himself strongly, he 
gives himself away and if he raises, by his language, an 
apprehension in the mind of a party that the Officer is 
prejudiced the officer has only himself to thank. Be¬ 
sides a calm state of mind is absolutely essential for 
the disposal of all cases whether civil or criminal, 
(Mukerji, J.) MUHAMMAD AKBAR v. EMPEROR. 

47 All. 288 : 23 A. L. J. 133 : L. B. 6 A (Cr.) 57 : 
47 All. 288 : 85 I. C. 378 : 26 Cr. L. J. 588 : 

A. I. B. 1925 All. 283. 

-'S. 626— Grounds—Faith in Tribunal — Trans~ 

fer of a crimittal case—Application by Crown — Pro- 
cedure—Grounds for. 

Where a criminal appeal is pending against a con* 
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^3^-~s-FaUh 

^ Sessions Coart, the Crown is as much a 

Sessions Judge as the accused person. 

before the Sessions 
Judge should be through the Government Pleader and 

from the Dis- 

tnct Magistrate as representing the Crown. It is not 

transfer of a criminal case 
^at the presiding Judge belongs to the Hindu or 
Moslem faith and cannot be expected to deal imparti¬ 
ally with a communal dispute. (^Mockerfee / 1 
Bhagwan Das v. Emperor. 22 A, l. j. ho 3 • 

_<, -ofi ^ ^ ^ 1925 All. 218 (2)'. 

^.^’2.Q {^)~Grontids^Faitk in TtibttJtal— 
ricordim statement is a good grormd^-Trans- 
fey — Ad/ournment^ConrVs duty. 

Magi‘'t>ate refused to give copies 
hurriedly m recording the accused’s 
statement before the prosecution evidence is over is a 

(CoAu/ Prasad, y.) 

Abdul Kab?/. Azmat ALi. 18 A i j 1145 . 

WT- •'• «8 : l.R. 1 A (Cr.) m’ 

Where an application is made for the transfer of a 
criminal case from the 61e of a Magistrate on the 
ground that he is biassed in favour of the complainant, 
the Court has to consider whether the apprehension of 

■the accused 13 reasonable and in so doing the Court 

will try and place itself in the position of the accused 
person and look at the matter from his point of view 

O" the way in which the 
Judge would regard it himself. iSandsrson, C. J attd 

PULIN BEHARY DEY z/. ASHUTOSH 

'GhoSE. 39 C. L. J. 330 : 25 Cr. L. J. 944 • 

_e 9- 560 : A. I. R. 1924 Cal. 981. 

b. bj^i—Grounds-^Faitk in Tribunal^Peti- 
^ton to transfer ease from one Magistrate to another— 
The question to be considered is, if it is possible from 

the accused s point of view, to say that app^^ehension is 
not reasonable. 

In regard to a petition to transfer a case from one 

Magistrate to another the question to be considered is, 
w'hether itis possible from the accused’s point of view 
^o say that his apprehension is not reasonable. Where 
It was alleged that the complainant was closely asso¬ 
ciated witn the Magistrate’s brother in electioneering 
work and the Magistrate himself was assisting his 
brother in electioneering. Held, that under the cir¬ 
cumstances the accused’s apprehension of unconscious 
•injustice was not unreasonable, held, further that no 
•^ur was thereby cast on the Magistrate. (^Sanderson, 

•C. J. and Cuming, PULIN BeHARI DeY z/ AS¬ 
HUTOSH GhOSE 39 C. L. J. 330 : 81 I. C. *560 ; 

?!?r, J‘ 944: A. I. R. 1924 Cal. 981, 

-- . S 526— Grounds—Faith in Tribunal—Mere 

allegation of apprehension of partiality is not enough _ 

Facts in support of allegation are essential—Real bias 
■ tn ?udge is unnecessary—Circumstances fustifying 
■applicant in entertaining apprehension are enough. 

It is not sufficient for the applicant for transfer 
merely to allege that he would not get an impartial trial, 
but he must place before the Court the facts which 
.-gave rise to this belief in his mind. The Court should 
not make an order for transfer unless it is satisfied 
that on the facts disclosed in the application and affi¬ 
davit there arises a reasonable apprehension that the 
■applicant may not have a fair and impartial trial. But 
-at the same time, what the Court has to consider is 
mot merely the question whether there has been any 
rreal bias in the mind of the presiding Judge against 
ithe applicant, but also the further question whether 
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incidents may not have happensd which, though they 
may be susceptible of explanation and may have hap^ 
pened without there being any real bias in the mind 
of the judge, are nevertheless such as are calculated 
to create in the mind of the applicant a justifiable 
apprehension that he would not have an impartial trial 

The law has regard not so much to the motive which 

Slmi. J-dge.as to the suscepti¬ 

bilities of the litigant parties. One important object 

IS to clear away everything which might engendeJ 

suspicion and distrust of the tribunal, and so to pro- 

mote the feeling of confidence in the administratiorof 

justice which is essential to social order and security 

Surgent v. Dale ( 1877) 2 Q. B. D. 558 , Kef ( ^b Zi 

Pal, c . y.) Amur Singh v. Sadhu Singh 

6 Lah. 396- 7 L.L.J. 241: 86I.C. 709: 26 Cr. L J. 853; 

__e cr>e /- . 1925 Lah. 361. 

b. Q26—Grounds~~Faith in Tribunal— >ir 

Tct of nffrl'^'^P^rtiality is important— 
nti accHseu to doubt impartia- 

Itty Case should be transferred though the acts can be 

traced to Judge s superior sense of duty fornortt^^'c 
degree of intelligence must be regarded in de.idin^ what 
IS reasonable cause for accused to suspect partiality 

It IS of the utmost importance that persons ari-ana 
ed befoie the Court should have confidence in the im¬ 
partiality of theCourt and if a person has a reasonable 
cause to apprehend that the Court before whom he s 
being ried is not completely free from bias, a transfer 
should be clyected In deciding what is reasonable 
cause, regard must be had not so much to the motives 
which might be supposed to bias the Judge as to su 3 
ceptibihty of the parties. Hence the degree of intel¬ 
ligence possessed by an accused who applies for trans¬ 
fer must be taken into consideration while decidino his 
application. If the actions of the Judge though caoa 
ble of being explained and though trafeable to a sup¬ 
erior sense of duty are calculated to create in the mind 
of the accused an apprehension that he may not have 
an impar lal trial the case should be transferred to some 

'i-ETpSo."-'- ""'J, 

_S 526_fi^' ^9^' 

gistrate examining only one witless a d^—rlZiHeV. 
luring a criminal trial, the Magistrate made an 

and^nm H examine only one w itness a day 

and not devote more time to the case. Held, it was 
sufficient ground to transfer the case. {Harrison / ^ 
Narain Das v. Emperor. 89 i. c. 45i’(2) - 

_s 526 ^ ^ ^963 (2)1 

b. b2G~-Grounds for transfer—Magistrate 

zssuin^ warrant for arrest of absent complainant 

^ warrant for the arrest of a complain¬ 
ant who had not appeared is not justifiable and this 
action on the part of the Magistrate is a sufficient 
groundfor the transfer of the case from his file. 

khan^ '^oft Ahmad v. Abdullah 

~ <? S 96 701 : 7 Lab. L. J. 571. 

\'^^-^;—(f''ounds—Faith in Tribunal. 

Magistrate sent the record after inexpli- 
cable delay and where the Magistrate had charged 
^cused’s father with an offence owing to enmfty 
transfer is desirable. (Scott-Smith, y.) Kirpa 
Ram z/. Buta^Singh. a. i. r. 1923 Lah. 282 (\t 
——--S. 52Q—Grounds—Faith in Tribunal, 
oH paramount importance that persons arraign- 

ed before the Courts should have confidence in fhe 
mpartiahty of those Courts. Where there is anything 
in the case likely to create in the mind of the accused 
a reasonable apprehension that he may not have an 
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CR. P. CODE (V OF 1898 ), S. 526—Grounds—Faith 
in Tribunal. 

impartial trial the case would be transferred. \Vhat 
i, •• reasonable ’’ must of course depend on the degree 
of intelligence of the accused. Regard must be had to 
the su>ceptibi!ities of the accused and his apprehen¬ 
sions must be given due weight to. /g 

SaKDARI I.AL KMPEROR. K Pfid' 

3 Lah 443 : 24 Cr. L. J. 286 : A. I. R. ^23 

^ 526 — Grounds—Faith iH Trtbunal AP 

prchenuon of preiiuHce on the part of the trial Magts- 

/rale i.< snf/icient grounds. 

Where the pleader for the accused had communica¬ 
ted to him that the Magistrate had asked him) the 
pleader) not to defend the accused, the latter could 
not have confidence in the impartiality of the Magis¬ 
trate and the transfer of the case ^houUl be m^ade- 
Z„/, C. y.) I)H..RA S.NGH SINGH 

__ ^^^ 2 Q~Groiinds—Faith in Tribunal-Trans¬ 
fer, grounds for—Apprehension of accused. 

In cases uliere an application for transfer is made 
the law lias regard not so much perhaps to the motives 
which might be supposed to bias the Judge as to the 
susceptibilities of the litigant parties. If there is a 
real fear of injustice in the mind of the accused,having 
regard to the ordinary standard of honesty and fair 
dealing the case should be transferred 35 A. 5 : I9 A. 

(.4:31 c. ..S3, ..88, Kef. iK.ukhede A J. c.) 

A-^NT WaSUIIEO .. K^.PERO^ ^ 

_s. ^26 —Grounds— Faith in Tribunal — 

Transfer was allcrwed -where court itself examined 
■witnesses and did not allow the Party or thetr 
pleader to examine them—Evidence Act. S. 130* 

Generally it is not the province of the Court to exa¬ 
mine witnesses and as a rule of the Court the Court 
should leave the witnesses to the pleaders to be dealt 
with as is provided for in S. 138 of the Indian 
Evidence Act ; where therefore the Court took the 
witnesses into its own hands and proceeded with their 
examination and they were not permitted to be exa- 
mined by the complainant of his pleader. Held, that 
a ground for transfer of the case was made out. 
^IVazir Hasan, J. C.) JANKI z/. ^'^RAIN 

Singh 11 0- !*• J- 333 : 27 0. C. 246 : 

82I.C. 164:25 Cr.L. J.1226: 
A. I. R. 1924 Oudh 371. 

_ _-s. Grounds—Faith in Tribunal—Ac¬ 
cused suspecting partiality, is su^eient. 

A Magistrate in the discharge of the multifarious 
duties of his office has to perform a very large number 
of extra-judicial functions and it may so happen that 
in the discharge of his executive duties he may be 
compelled to act in a way which would raise a suspi¬ 
cion in the mind of an accu.«ed person that he was not 
likely to get justice when the Magistrate came to in¬ 
quire into a particular matter judicially. Therefore 
when an occasion has arisen to give an accused person 
grounds for susnicion it is advisable that the judicial 
trial should be held by another Magistrate, specially 
where such a Magistrate is easily available. /. 

C ) Mahomed Vanus khan v Gdi.ab Singh. 

9 0. & A.L.R. 448 : 74 I. C. 715 (1): 
24 Cr. L. J. 811 (1) : A. I. R 1923 Oudh 172. 
——S. 526— Grounds—Faith in Tribunal—Belief 
that Magistrate had made up his mind is no ground. 

The fact that the trying Magistrate is believed to 
have made up his mind that there is no likelihood of 
a breach of peace is not a sufficient ground for trans¬ 
fer. If he forms any opinion on the question of posses¬ 
sion which might hamper him in dealing with the 
evidence on that point, it might no doubt be proper 


CR P. CODE (V OF 1898), S. 626—Grounds—Magis¬ 
trate Initiating Proceedings. 

ground for transferring the case. {^Simpson, A. J. 

C.') Mahomed Nagi Khan v. Rahamat Unnisa. 

76 I. C. 662 : 25 Cr. L. J. 194 ; 

A. I. E. 1923 Oudh 161. 

-- S. 526— Grounds — Faith in Tribunal. 

The law in enacting S. 526 has regard, not so much 
to the motives which might be supposed to bias the 
Judge as to the susceptibilities of the litigant public. 
One object of the section is to clear away everything 
which might engender distrust of the Tribunal and so- 
to promote the feeling of confidence in the adminis¬ 
tration of justice. The fact that the Magistrate ap¬ 
pears to have been influenced by a private individual 
with regard to a case is a sufficient ground for transfer- 
(J’wala Prasad, /.) AWADH SINGH v. PaRAN KaN. 
DU. 64 I.C. 38 : 22 Cr. L. J. 726 : 2 Pat. L. T. 198. 
_S. 626— Grounds—Faith in Tribunal — Re¬ 
fusal to grant adjournment is a good ground. 

The refusal to grant an adjournment thereby depriv¬ 
ing the accused of quite a full opportunity of putting 
forward a defence is a ground for transfer of the case 
to some other Court. It is desirable that the accused 
should feel satisfied with their trial and that the trial 
should be removed to a sphere where the\ will be satis¬ 
fied that they will have a trial and hearing entirely 
satisfactory to their own conscience. {Buchnill, /.) 

Rang Bahadur Kariman chowkidar. 

63 I. C. 868 ; 22 Cr. L. J 708 : 2 Pat. I. T. 297. 

I Grounds :—Magistrate initiating Proceedings 

, -S. 526— Grounds — Magistrate initiating 

Proceedings — Prosecution by Magistrate after ins¬ 


pection in another capacity. 

Where the prosecution of the applicant was ordered 
by the Cantonment Magistrate after inspection of the 
building alleged to be constructed in contravention of 
the Cantonment Rules in his capacity as Secretary to 
the Cantonment Committee, it would be more advis¬ 
able if the case were tried by another Court. 
(Rafique, /.) HIRA LAL v. EMPEROR. 

20 A. L. J. 911 : 71 I. C. 256 : 24 Cr. L. J, 128 : 

L. R. 3 A. 173 (Cr.) : A. I. R. 1922 All. 528 (2). 

--S. Grounds — Magistrate initiating 

Proceedings—Magistrate as Vice-president of Muni¬ 
cipal Committee starting proceedings sufFcicnt ground. 

The reason on which the transfer was asked for,was 
nothing personal against the Honorary Magistrate, but 
involved a question of principle. The Magistrate was 
a member as well as the Vice president of the 
Municipal Committee, Rawalpindi, and was present 
at the meeting in which the resolution was passed, for 
the disobedience of which proceedings against the 
petitioners had been started. Held, under such cir¬ 
cumstances. as a member and an office bearer of a 
municipality, the Magistrate is debarred from trying a 
case arising out of the proceedings of the municipality. 
The fact that he is one of the members of a Bench 
befoie Nvhich the cases against the petitioners are 
pending will not make any difference. {^Abdul Qadir, 
/.) MT. NUR NISAN V. MUNICIPAL COMMITTEE, 

Rawalpindi. 69 I. C. 384 : 23 Cr. L. J. 704 : 

A. I. R. 1922 Lah. 72 (2J.. 

-S. 526 —Grounds — Magistrate initiating 

Proceedings — Trying Magistrate subordinate to 
Magistrate making the complainF ‘cVo ground for 
transfer is ntade out. 

The fact that the Magistrate tr>ing a case is sub¬ 
ordinate to the officer making the complaint is not 
sufficient ground for transfer, (^Hallifacc, A. J. C.) 
Wasudeo V. Emperor. 26 cr. L. J. 1426 r 

89 I. C. 897 : A. I. B. 1925 Bag. 433. 
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(V OF 1898), S. 526—Grounds—Magis- ' CR. P CODE (V OF 1898), S. 526— Grounds — Mis 
trate intiating Proceedings. cellaneous. 


S. 526— Grounds—Magistrate intiating Pro¬ 
ceedings—Transfer must be granted. 

Taking more than a formal part in the police in¬ 
vestigation would serve as a ground for transfer. 2 L. 
B. R. 229, Foil. iVoung, /.) NGA POTHA E'. £m- 

4 Bur. I. J. 65 : 
A. I. R. 1925 Rang. 219 (1). 


I Magistrate and other officials were present, expressed 
, that he did not believe in the charges brought against 
the accused. Held^ that a transfer to another 
District was proper. {Kendall, A. J. C.) KUP 

Narain Bakkal V . Abdul Hamid Khan. 

11 O.L.J. 657 : 82 I. C. 766 ; 25 Cr. L. J. 1374 : 

A. I. R. 1925 Oudh 90. 


Grounde : —Outside influence. 

'S. 526— Grounds—Outside influence — Discus¬ 
sion of the case at the club is good ground. 

Where, in a case committed to the Sessions, it 
appeared the Civil Surgeon discussed the case in the 
club with persons including the Sessions Judge, held, 
it was a good ground for the transfer of the case. 
{Lindsay, /.) DaRaZ KHAN v, E.MPEROR. 

19 A. L. J. 946 : 65 I. C. 558 : 23 Cr. L. J. 126 : 

L. R. 2 A. (Cr.) 168. 

I 526— Grounds—Outside Influence — Com¬ 

plainant's pleader being near relation of Magistrate, 
transfer was ordered. 

It is undesirable that a member of the legal profession 
should practise in a Court presided over by a near 
relation. Where the complainant’s muktear was a 
Jiear relation of the Magistrate and where the 
muktearnama was not filed until the day on which the 
case was transferred to that Magistrate. Held, that 
transfer to some other Magistrate must be ordered. 
{Newbould and B. B. Ghose, J J.') NityaRANJAN 

Mandal V. Emperor. 29 c. w. N. 648 : 

88 I. C. 607 ; A. I. R. 1925 Cal. 806. 

—S.526— Grounds—Outside influence—^Sending 
case to a particular magistrate on complainant's re¬ 
quest Justifies transfer. 

An accused is entitled to transfer of the case which 
is sent to a particular magistrate at the request of the 
•complainant. {Moti Sagar, /.) GhaRSI MaL v, 
DEBI SahaI. 25 Cr. L. J. 989 : 81 I. C. 637 : 

A. I. R. 1925 Lah. 121. 

■ —S.526— Grounds—Outside influence—District 

Magistrate forming opinion in the discharge of his 
■extra Judicial duty—-Pear of a Deputy Magistrate 
being infiueiued by such opinion of the District Magis¬ 
trate IS not sufficient ground for transfer of an inquiry 
Prior to commitment. 

The fear in the accused’s mind that a Deputy 
Magistrate making an enquiry prior to commitment 
•would be influenced by the opinion, as to the guilt of 
the accused, of the District Magistrate formed in the 
-extra-judicial inquiry as to the collection of evidence 

and to the proper conduct of the prosecution and that 
he would not get justice in the Court of the Deputy 
Magistrate is not a sufficient ground to transfer the 
inquiry to another Magistrate. {Dalai, /. C.) 
Uma Nath v. Emperor. 2 0. W. N. 847 : 

A. I. R. 1925 Oudh 731. 

~ —S. 526— Grounds—Outside influence — Magis- 

Irate's son engaged as pleader for opposite side — 
Transfer cannot be ordered. 

The mere fact that the Magistrate’s son is a pleader 
and that he has been engaged by the other side is no 
ground for granting a transfer to another Court. 
■{Pullan, A. J. C.) PEARY LALv. PUTTA.-'I. 

26 Cr. L, J. 440 ; 85 I. C. 56: 

A. I. R. 1925 Oudh 348. 

“ —S. 526 —Grounds — Outside influence — 

Superior officer expressing to the Trial Magistrate his 
belief in innocence of the accused justifies the transfer 
■of a case. 

Where the Deputy Commissioner in the course of a 
•speech delivered at a meeting where the sub-divisional 


— S. 526— Grounds — Outside influence — Reason¬ 
able fear of outside influence interfering—Trial 
Court slurring over P. iV's uncertainty—Transfer 
should be granted. 

Where the accused had reason for apprehending 
that influences outside the Court might bear upon the 
course of their trial, and where the Trying Magistrate 
recording the evidence of the identification witness 
slurred over the uncertainty and hesitation of the wit¬ 
ness. Held, that the case should be transferred. 
{Foster. Jf) RaBINDRA NaTH SiNGH z/. EmPEROR. 
84 I.C. 441 : 26 Cr. L. J. 297 : A. I. R. 1925 Pat. 339. 

8. 526 — Grounds — Outside influence—Supe¬ 
rior Magistrate holding strong view of the case is not 
sufficient. 

The fact that the Magistrate conducting the trial is 
subordinate to the District Magistrate and. the latter 
has taken a strong view of the merits of the case, is 
not a sufficient ground for transferring the case outside 
the district. {B. K. Mullick and Bucknill, //.) 
Chandi MISSIRz/. Shyama Charan. 

60 I. C. 657 ; 3 U. P.L. R. (Pat.) 25 : 

22 Cr. L. J. 257. 

Grounds—Previous trial of the similar cases. 

8* Grounds—Previous trial of other 

similar cases. 

The fact that a Sessions Judge has heard the appeal.s 
of some of several persons convicted of dacoity, is no 
bar to his hearing the appeals of others arrested and 
convicted subsequently, nor is it a ground for transfer 
of the appeal to another Sessions Judge. {Ryves, J.) 
Jagrup z'. Emperor. 22 Cr. L. J. 416 : 6i l. c. 656 : 

2U.P. L. R. (All.)421. 

8. 52B—Grounds—Previous trial of other 
similar cases—Trial of other accused of same offence — 
If ground for transfer. 

The fact that the Judge has already triedlsome other 
accused of the same offence is no ground for transfer¬ 
ring the case to another Court. {Dalai, A./. C.) 

Dalsher V. Emperor. 74 i. c. 544 : 

24 Cr. L. J. 800 : 9 0. & A. L. R. 547 (Oudh) : 

A. I. R. 1924 Oudh 247. 

“8. 526— Grounds—Previous trial of other 
similar cases—Application for transfer of a criminal 
case — Transfer, when desirable. 

Even though there is ample authority for saying that 
because a Magistrate has tried some other case involv¬ 
ing somewhat similar facts, possibly between the 
same parties, the case should not be remanded to him 
for retrial, that in itself does not constitute necessarily 
any ground why a case should not be remanded to the 
same Magistrate for re-trial. Similarly it is highly 
desirable that such a re-trial should not be taken by 
the officer who has already expressed his final opinion 
upon the matter. {Bucknill, /.) MaHADEO v. 
Kishun LaL. 3 Pat. I. T. 147 : 72 I. C. 339 : 

24 Cr. L. J. 339 : A. I. R. 1922 Pat. 60. 
Grounds—Miscellaneous. 

^—8, 526 — Grounds — Hindu-Muhammadan 
question iftvolved—Case should preferably be tried by 
European Magistrate. 

Where a Hindu-Muhammadan question is involved 
in the case it is desirable that European Magistrate 
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CR. P. CODE (V OF 1898). S. 526— Grounds — Mis¬ 
cellaneous. 

-hoiilti enfjviire into and deterndne it. 127 P. L R 1915 * 
Foil lalar Ah . /.) MaNGAT 7 --. KmFKROK. 

26 Cr. L. J. 1056 : 87 I. C 976 : 

A. I. R. 1925 Lah. 626. 

_S. 526— Groufids — Accused, n/i election agent 

, rn\il candidate -udtli Magistrate—Chief udtucss, a 
friend of Magistrate—Transfer of the case is tnstificd, 

\\ here the accused was an election agent of a rival 
candidate with the Magistrate before whom he was to 
be tried at the Cxiuncil Election and where the chief 
witness in the case was a friend of the Magistrate, 
//;-/,/. tliat tliere were sufficient giounds to justify a 
tran-fer of the case to another Magistrate. {Moti 

y.) nihal Singh ?>. Emperor. 

89 I. C. 912 : 26 Cr. L. J. 1440 : 

A. I. R. 1925 Lah. 615 (2). 

— -S 526— Magistrate helonging to the brother 

hoed of a person interested in the aecused—Whether 
t; round'for transfer. 

Where in an application for transfer it was found 
that the magistrate belonged to the brotherhood of a 
person interested in the accused and the interested 
person did not attempt to influence the magistrate. 
Held, that the petitioner was not justified in presuming 
that he would not get a fair trial. (^Jai Lai,/.) 

CHARAN SINGH lilSHEN SlNGH. 

26 Pvnj. L. R. 312 (1). 

__S. b2Q—To7i'er of transfer—Sanction matter 

— Appeal. 

S. 19 s ( 3 ) an'ended must be read in conjunction 
with old S- ^76 and new Ss. 476 *A and 476 -B incor¬ 
porated in that section by the new Amendment Act and 
again all these sections must be read as governed or 
controlled by S. 526 , which clothes the High Court 
with power to transfer any case from any file to any 
other file. {Kinkhcde, A. J. C.) MT. BUDHABAI 
SEl H ALIBHAI. 86 I. C. 428 (2) : 

26 Cr. L. J. 796 (2) ; A. I. R. 1925 Nag. 358. 

_S. h2^—Grounds—Prayer that a ludicial 

officer should try the case amounts to condemnation of 
whole executive line and transfer of this nature cannot 
he granted. 

Where one of the grounds for transfer was that an 
officer purely of JudicialDepartment may be authorised, 
to deal with the case. Held, that the High Court will 
not under ordinary circumstances be justified in accep¬ 
ting a ground which insinuates condemnation of the 
whole body of Magistrates serving in the executive 
line. {/Cinhhede, A. J. C.) ANANT WaSUDEO 
Chandekar V. Emperor. 7 N. L. J. 155 : 

A. I. R, 1924 Nag. 243. 

--S. 526— Grounds — Practitioners ordinarily 

employed in criminal cases not willing to act is good 
ground for transfer. 

Where no practitioner in a district ordinarily 
employed in criminal cases is willing to act for the 
accused, it is a good ground for tran^^fer of the case 
to another District. {Simpson, A J. C.) LaLTA v. 
Zahoor Ahmad. 2 0. W. N. 682 : 88 I C. 1048: 

A. I. R. 1925 Oudh 672. 

-S 526 (3)— Personal whose instance prosecu' 

tion is started is '’'party interested'*—Such person is 
entitled to apply for transfer ; but his rights are sub- 
ordinate to those of Public Prosecutor. 

A private person, who lodges an information before 
the police of a certain offence and a criminal prosecu¬ 
tion is started upon that information, is a person who is 
interested in the prosecution within the meaning of 
Cl. ( 3 ) of S. 526 , and therefore he is entitled to apply 
for transfer under S. 526 , but his rights are subordinate 
to those of the Crown : in other words, if the Public 


CR. P. CODE (V OF 1898), S. 528— Grounds — Mis- 
cellaneovs. 

Prosecutor, or the person who is conducting the prose¬ 
cution on behalf of the Crown, is unwilling to havo 
the ca'^e transferred, the person at whose instance the 
case was started has no right to get the case transfer¬ 
red. {K ulwant Sahay- /.) SheODHARI RaI v.. 
JhingUR Rai. 26 Cr. L. J. 1249 : 88 I. C. 993 : 

A. I.R. 1925 Fat. 818. 

■ S. 526 — Grounds — Magistrate making re' 

marks that he is unfavourably disposed to prosecution 
— Transfer should be ordered. 

If the Magistrate makes observations which go to 
show that he is not favourable to the prosecution, 
complainant has cause for reasonable apprehension in 
his mind that the case is not being tried in a fair way, 
and there is sufficient ground lo order transfer of the 
case. {Kulwant Sahay, /.) SHEODARI RAI v. 
JHINGAR Rai. 26 Cr. L. J. 1249 : 88 I. C. 993 : 

A. I. R. 1926 Pat. 818. 

- S. 526 — Grounds—Refusal to grant gun 

license after usual season for granting is no evidence 
of bias. 

Refusal to grant an application for a gun license 
put in after the expiration of the usual season for the 
granting of gun licenses is no evidence of bias, 
{Foster, J.) RaBINDRA NaTH SINGH V. EMPEROR. 

84 I. C. 441 : 26 Cr L. J. 297 : 

A. I. R. 1925 Pat. 339, 

--S. 526— Grounds—Convenience of Parties— 

Coni’enience of accused to be given preference. 

Where the accused carried on business at Gaya and 
the complainant at Buxar, and the offence was triable 
at both places, held, that for the convenience of the 
accused the tr'al should be held at Gaya. {Buck‘ 

nill, J.) P. H. Metcalfe v. J. Watson. 

25 Cr. L. J. 81 t 76 I. C. 17 : 

A. I. R. 1924 Pat. 708. 

-S. 526— Grounds—Refusal to admit document 

in evidence—Ordering party to deposit expenses for 
1 summons—/f grounds for transfer — Complatnant^ 
Locus standi. 

The fact that a Magistrate erroneously refused to 
admit a document in evidence or asked a party to 
deposit the probable expenses for summoning a person 
as witness is no ground for transferring the case. 

Quaere ", if the complainant in a case locus 
standi to apply for transfer of the case. {Kulwant 
Sahay, /.) NAND KISHORE MlSRA v. KaLKA 
MlSRA. 1924 P. H. C. C. 196 : 77 I.C. 810 : 

5 Pat. L. J. 487 : 25 Cr. L. J. 458 : 

A. I. R. 1924 Pat. 695, 
-S. 526— Grounds—District Magistrate ask¬ 
ing to withdraw certain illegal parwanas —Refusal to- 
withdraw—Not sitfficient ground for transfer. 

Certain illegal parwanas were issued by the accused 
prior to his arrest for the offence for which he wras 
being tried. The District Magistrate had written him 
to withdraw those Paswanas but he refused to do so. 
Subsequently the case was started against him and he 
applied for a transfer of the case on the ground that 
the District Magistrate was prejudiced owing to his 
refusal to withdraw the panvanas. that there 

was nothing improper on the part of the District 
Magistrate in requesting the accused to withdraw the 
illegal parwanas and that it was not a ground for a 
transfer of the case. {Coutts, J MahADEO SinGH 

V. Emperor. a. I. E. 1922 Pat. 494. 

-S. 528— Change. 

(1) A Sessions Judge may recall a case mada 
over to an Assistant Sessions Judge. 

(2) Any Magistrate may recall any case made over 
by him to any other Magistrate under S. 192 (2). 
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(3) The head of village under the Madras Village 
Police Regulation, 1821 , is a Magistrate. 

~ S. 528— Nigh Court—Exirrise of po 7 vers 

when District Magistrate not approached. 

High Court will not ordinarily entertain an ap- 
plication for transfer, when the applicant can under 
the law move the District Magistrate for the same 
relief, but has not done so- (^Daniels, /.) Ravi 

Chandra Sahai v. Sunder Singh. 

87 I. c. 112 : 26 Cr. L. J. 960 : L R. 6 All. 87 (Cr.) : 

A. I. R. 1925 All 640. 

• S. 628— Case tt ansferred by Dt. Magistrate 
-—Fresh transfer cannot be ordered by Sub-Divisional 
Magistrate. 

S. 528 cannot be so read as to imply that after a 
District Magistrate has transferred some cases from one 
file to the file of another Magistrate, a Sub-Divisional 
Magistrate, who is subordinate to the District Magis¬ 
trate, has jurisdiction to nullify that order by ordering 
? transfer of the cases to his own file. 

\Mukerjeey /.) MAHOMED AKBAR v. EmPEROR. 

23 A. L. J. 133 : 85 I. C. 378 : 

L. R. 6 A. ( Cr.) 57 : 47 All. 288 : 

A. I. R. 1925 All. 283. 

S.-528— Ti-ansfer of case by Additional Presi¬ 
dency Magistrate—Power of Chief Presidency Magis¬ 
trate to retransfer the case. 

528 , Cr. P, Code, the Chief Presidency 
Magistrate has pow'er to transfer to his own file a case 
which had been transferred to the Fourth Presidency 
Magistrate for_ disposal by the Additional Chief 
Presidency Magistrate who took ccgnizance of the 
offence. 14 M. 399 , Foil. (Greaves and Duial. JJ) 

MoHiNi Mohan Roy v. punam chandSethia. 

28 C. W. N. 903 : 39 C. L. J 59i 
51 Cal. 820 : A. I. R. 1924 Cal. 911. 

S. 528 —Cast partly tried by one Magistrate 
~^^^^^isfer—X)G novo trial granted by successor— 
Transfer of case to old Magistrate to avoid de novo 
trial—Legality of. 

A Magistrate w’ho had almost completed the trial 
of a case was transferred to another station and his 
successor taking up the case granted a de novo trial. 
Thereupon the Di.strict Magistrate ordered the case to 
be transferred to the Magistrate who had heard it 
before as he thought he could thereby obviate the 
necessity for 2 , de novo trial. Neldy the grant of a 
de novo trial to the accused wiped out the prior pro¬ 
ceedings and even the old Magistrate could not pro¬ 
ceed with the trial from the point where he left it ; 
there was no question of balance of convenience, and 
a transfer was not necessary. (Madhavan Nair, Jf) 

Sardar Khan Sahib v. Athanlia. 

20 L. W. 847 : 47 M. L. J. 926 : 

A. I. R. 1925 Mad. 174. 

S. 628— Order of transfer by competent 




Magistrate—Superior Magistrate cat.siot cancel with¬ 
out notice. 

Where a competent Magistrate has issued an order 
of transfer of a case after hearing both parties, a 
superior Magistrate should not cancel the order and 
retransfer the case to the original Court without hear¬ 
ing the complainant in support of the transfer. (Abdur 
Rahimy J.') MaNICKAM PILLAI, In re. 

12 L. W. 633 : 60 I. C. 55 : 

_22 Cr. I. J. 199 : (1920) M. W. N. 767. 

-*-S. 528 —Reasonable apprehension of absence 

of fair trial is a ground for iratisfer though general 
rule cafft be laid down. 

It is difficult to lay down any hard and fast "rule 
under which transfer is made, for the circumstances 
of one case might differ from those of the other but 


CR, P. CODE (V OF 1898;, S. 528 A. 

the principles under the decisions of the various cases 
go to establish that if there are circumstances in a 
case which raise a reasonable apprehension in the 
mind of an accused person that he would not receive 
fair dealings at his trial the case should be transferred 
to a calmer atmosphere, (jwala Prasad, /.) BlNO- 
DEY BEHARV' BaNERJEE v. EmPEROR. 

6 P. L. T. 63 r 2 Pat. L. R. (Cr.) 69 : 
25 Cr. L. J. 590 : 81 I. C. 78 : 
A. I. R. 1925 Pat. 115. 

' S. 528 — Notice is necessary before transfer — 
Case going against a party is no ground. 

The omission to issue a notice to the accused before 
ordering the transfer on application of complainant is 
certainly irregular. Although, as a rule of practice, 
it is desirable that notices should be issued, the law' is 
not mandatory upon the point and the omission to 
issue notice is not in itself a reason for setting aside 
an order of transfer. It is not the object of S. 328 
that a case should be transferred merely because it is 
going against a particular party. (Mullick and Kul- 
want Sahay, JJ.') GOBIND SWAIN v. EmPEROR. 

2 Pat. 333 : 1 Pat. L. R. (Cr.) 109 ; 
^1923 R H. C. C. 47 : A. I. R. 1923 Pat. 228. 

S. 528 (3)— Transfer — jVotice Tiecessary. 

The District Magistrate, without sending for the re¬ 
cord and without giving notice to the accused persons, 
pa.ssed an order a.s follows ;—“The order for bail is 
cancelled and the case transferred to Mr. Phailbus. 
The accused who are on bail should be put back into 
the lock-up.” It was contende<l that it was in order 
to become seized of the case so as to be able to cancel 
the order of bail that the transfer was ordered. Held, 
although strictly speaking it is not necessary to issue 
notice before transferring a case, nevertheless the 
practice has been to do so. Section 528 ( 3 ), Cr. P. 
Code, lays down that reasons should be given for 
transferring a case. The order of transfer w’as set 
aside. (Broadway, J.) Sardara v. Emperor, 

5 L. L. J. 230 : 71 I. C. 603 : 

24 Cr. L. J. 187 : A. I. R, 1923 Lah. 380. 

9- 528 (5)— Order of transfer of a criminal 
case—Reasons not given—Effect of. 

Where an order of transfer of a criminal case is 
made under S. 528 , cl. ( 5 ), of the Cr. Procedure 
Code without giving any reasons therefor as required 
by the section, the order is bad and is liable to be set 
aside. (Spenser, J.) VENKATA REDDI, /« 

20 L. W. 384 : (1924) M W. N. 873 (1) : 

A. I. R. 1924 Mad. 873 (1). 

9s. 528-A and 275— Indian British subfect — 
Claim to be dealt with as such—Rejection of—Trial 
by Sessioits Judge—High Court—Claim to be tried 
by majority of Indian Jurors. 

An Indian British subject claiming to be dealt with 
as such must put in his claim before the Magistrate 
before whom he is brought for the purpose of enquiry 
or trial. This applies to Presidency Magistrates as well 
as Magistrates in the mofuSvSil. If the Magistrate 
rejects the claim and tries him, the decision shall 
form a ground of appeal from ^be sentence or order 
passed in such appeal. This applies to Presidency 
Magistrates as well as Magistrates in the mofussil. If 
the Magistrate rejects the claim and commits him to 
the Court of Session, he may repeat the claim before 
the said Court. Such repetition may only be made in 
a Court of Session and not in the High Court exercis¬ 
ing original criminal jurisdiction. If the Court of 
Session rejects the claim and tries him, the decision 
shall form a ground of appeal from the sentence or 
order passed in such a trial. It necessarily follows 
that if a claim is made before a Presidency Magistrate 
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and rejected by him and the accused is committed to 
the High Court, there is no provision for repetition of 
t!ie claim I'efore the High Court, and the accused 
will not be entitled to put in. under S. 275 , Cr. P. 
Code, before the High Court, a furthei claim for 
being tried by a jury the majority of whom should be 
Indians. Where no such claim was put forward 
before a Magistrate there being no provision for 
repetition of the claim before the High Court, S. .S 28 -B 
is a bar to the assertion of the same in any subse¬ 
quent stage of the case. The claim may be made at 
any time up till the time when the commitment is 
made. The committing Court becomes functus officio 
and loses all jurisdiction over the case after the com¬ 
mitment and special provisions have been made in 
Ss. 216 to 219 to enable the Court to retain jurisdic¬ 
tion only in respect of some matters. {.Mukerit'Cy /•) 

Empkkor r. Harendra Chandra Chakra- 
VaRTHV 51 ChI. 980 ; 29 C. W. N. 384 : 

A. I. R. 1925 Cal. 384. 

-S. 528 B — fftay be Put forth any time 

before commitment. 

The claim on the ground of status may be made at 
any time l)efore the commitment is made: \Mukerfi, 

/.) Emperor T' Hm< .nora Chandra Chakra- 
VARTHY. 51 Cal. 980 : 29 C. W. N. 384 : 

84 I. C. 929 : A. I. R. 1925 Cal. 384. 

■ —S. 528-B— Waiver. 

Failure to plead status of European British subject 
before the Court of first instance debar accused from 
claiming that status subsequently. {Wa/msley and 
Mukerlec. //.) T. C. S. MaRTINDALE t/. EMPEROR. 

40 C. I. J. 256 : 29 C. W. N. 447 : 84 I. C. 1041 : 

52 Cal. 347 : A. I. R. 1925 Cal. 14. 

-S. Summary trial by a Magistrate not 

authorised — Effect. 

Where a Magistrate not empowered by law to do so 
tries a case summarily, the proceedings are void under 
S. 530 , Cr. P. Code. {Dalai./. C.) BHIKHAR v. 
Emperor. lO 0. & A. L. R. 1196 : 

86 t. C. 432 ; A. I. R. 1925 Oudh 627. 
S. 530 (r) — Magistrate" meaning of. 


CR. P. CODE (V OF 1898), S. 533. 

3 Pat. 417 : 83 I. 0. 577 : 
26 Cr. L. J. 49 : A.I.R. 1926 Pat. 187. 

' -—Ss. 532 and 339— Approver prosecuted — Com¬ 


'‘Magistrate” includes a Sessions Judge, so that the 
dismissal of an appeal by a Ses.sions Judge where ap¬ 
peal lay only to the High Court was held to be void 
ab-initio. {Duckivorty. /.) ABDULLA, /« 

2 Rang. 386: 26 Cr. L. J. 293 
84 I. C. 437 : A. I. R. 1923 Rang 39. 

-S. 531—Though the accused is tried at a 

place in contravention of S. iSt ( 4 ). but there is no 
prejudice, the trial is not vitiated. ^Stuart. /.) 
Badlu Shah v. Emperor. 21 A. L. J, 912 

L R. 5 A. 49 (Cr.) : 46 A. 138 
A. I. R. 1924 All. 4 34 

■-S. 531— Offence under S. 408 , outside Juris- 

diction—Irregularity is curable. 

The conviction of an accused for an offence under 
S. 408 of the Penal Code, committed outside the juris¬ 
diction of the Magistrate is a mere irregularity curable 
by S. 531 of the Code in the absence of prejudice. A 
mere objection to the jurisdiction is no proof of such 
prejudice. {Afewbould and Suhanvardy. JJ.^ K.ALI 

Charan r'. Emperor. 63 l. c. 458 : 

22 Cr. L. J. 666 : 34 C. L. J. 200. 
-S. 531— Commitment order without jurisdic¬ 
tion can be set aside even in the absence of prejudice. 

The High Court has got power to quash a commit¬ 
ment order passed by a Magistrate ordering an accused 
person to stand his trial in a Sessions Court which 
has no territorial jurisdiction over the place where the 
offence alleged was committed. {Adami and Buck- 
nill, //.) Mt. BHAGAWATI V. KING EmperOR. 


mitment to Session without Public Prosecutor's certi¬ 
ficate — Certificate obtained before trial by Sessions 
Judge—Setting aside of trial was refused. 

On the conclusion of a tiial the Magistrate ordered 
the Police to prosecute a person who had given evid¬ 
ence as an approver, of the original offence for which 
he had been originally arrested. The Magistrate over¬ 
looked the provisions of S. 339 of the Code. The ac¬ 
cused went before a Magistrate, who also overlooked 
those provisions. The Magistrate, committed the ac¬ 
cused to the Court of Session on charges of murder, 
etc. On the case coming up for trial, the Sessions 
Judge notified the absence of the certificate from the 
Public Prosecutor. The trial was adjourned. On the 
adjourned date, a certificate was filed and accepted by 
the Sessions Judge, and the trial proceeded. Held. 
that the Magistrate was duly empowered to commit 
the case. The proceedings before him were merely an 
enquiry and what was forbidden by the provisions of 
S. 339 was the trial of the accused which, in this par¬ 
ticular case, had to be a trial by a Court of Session as 
a Court of Original jurisdiction. Held, further that it 
was open to the Sessions Judge, to accept the commit¬ 
ment even if it was irregular. 9 Bom. 288 and 22 Bom. 

112 Foil. 37 Cal 467 Dist. 42 Bom. 172 and 17 
Mad. 402 Ref. to. {Robinson. C. J. and Cunliffe. /.) 

nga Wa Gyi V. Emperor. 3 Rang. 56 : 

4 Bur. L. J. 23 : A. I. R. 1925 Rang. 219 (2). 

■-3. 633— Scope. 

S. 533 completely cures any formal defects in the 
recording of the confession. 17 C. 862 Dis., 23 B. 221 , 
Foil {Stuart and Ryves. J J DEO DUl'T v. EM¬ 
PEROR. 20 A. L. J. 915 : 

45 All, 166 : 71 I. C. 54 : 24 Cr. L. J. 6 ; 

L. R. 3 A. 191 (Cr) A. I. R. 1923 All. 90. 

-S. 533— Accused warned of his not being 

hound to confess—Exact words of wa^-ning are im¬ 
material. 

The exact words of the warning, which must be 
given to a person making a statement in the nature of 
aconfession, are not very material provided the Magis¬ 
trate explains, and the person making the statement 
clearly understands that he need not make a confes¬ 
sion. {Scott-Smith and Fforde. J/.') BaWA SinGH 
V. THE CROWN. 7 L. L. J. 250 : 

A. I B. 1925 Lab. 448. 

-Ss. 533 and 164— Magistrate may not record 

how he was satisfied as to voluntary nature of confession 
— Footnote to confession record not in order — Examina¬ 
tion of Magistrate disclosing compliance with provi¬ 
sions of law—Confession is admissible. 

Though S. 64 lays down that no Magistrate shall 
record any confession unless, upon questioning the 
person making it. he has reason to believe that it 
was made voluntarily, still it is nowhere laid down that 
the Magistrate shall record any note showing what 
questions he has put to the person and how he has sa¬ 
tisfied himself that the confession is made voluntarily. 
But it is advisable that the Magistrate should always 
record a memorandum showing that he has, by ques¬ 
tioning the person making it, satisfied himself that the 
confession is made voluntarily. 

The footnote to the recorded confession was as 
follows : — 

‘ The statement was written in my presence and 
hearing. It was read’over to the accused, and he ad¬ 
mitted it to be correct. It contains a true and full 
account of the statement made by him.** 

Held that the footnote complied with the provi* 
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sions of S. 164 before it was amended by the Act of 
1923 though not with the new provisions which had 
bee^n added in 1923 . As the Magistrate, however, had 
under the provisions of S. 533 been duly called as a 
witness and examined, and his evidence showed that 
he had in fact complied with the provisions of law, 
the clocument In which the confession was recorded 
was fit to be admitted in evidence. {Scoft-Smith and 

J^fotde, jj.) Kheman S'. Emperor 

L®® C- 18 : A.r R. 1925 Lah. 315. 

. —Omission to frame charge — Pre- 

ludicc to accused. 

Where the accused was tried and convicted under 
o 506 , Penal Code, without framing a charge but a 
charp sps framed against the co-accused under 
b.sob, who was also convicted, held, that the omission 

to frame tp charge did not prejudice the accused. 
\Stuart., J.) GaNGA PRaSaD t. EmpeROR. 

76 I. C. 568 : 25 Cr. L. J. 200 : 

_ c cos o . . A- 1-R- 1923 All. 476. 

O. tsiiy Section applies where no charge was 
framed of the offence of which accused was convicted. 

The contention that S. 535 only applies to a trial 
w ere no chpge at all has been framed is not correct. 
The section is applicable to a case in which no charge 
had been framed of the offence of which the appel- 
ipt has been convicted. {^Veivbould and B.B. Chose. 
J J Abdul Rahim Kmperor. 

41 C. L. J. 474 : 88 I. C. 1055 : A.I.R. 1925 Cal. 926. 
~ S. 637— Ckanffes. 

Cl. (b) and the illustration to Explanation have 
been omitted. 

S- 837 —See also CR. P. CODE, S. 43 g. 

^ ?• 837— Search—Irregularities in~Offence 

committed — Eff^ect. 

Where the evidence is clear of the commission of an 
-offence, any irregularity or illegality in the search can 
neither lessen the trial, nor can it have any influence 
on the sentence. (^Sulaiman. J ALI Ahmed KhaN 
V. Emperor. 21 A. L. J. 858 r I. R. 4 A. 252 (Cr.): 

46 All. 86 : A. I. R. 1924 All. 214 (2). 
3®* 537 and 342— Irregular procedure — Hon' 
compliance with provisions of the Code^Effect of the 

irregularity. 

The test to be applied in considering whether a 
particular infringement of the provisions of the Cr. P. 
Code is one which does or does not come within the 

S. 537 , Cr. P. Code, appears to be this. 
Does the error go to the whole root of the trial.> Does 
Jt in effect vitiate the proceedings ? Has the Court 
-aspmed an authority which it does not po.ssess.^ Has . 
It broken the vital rules of procedure?” If the error 
JS uf such a nature that the proceedings are vitiated in ; 
their very insception S. 537 , Cr. P, C., has no applica- ; 
tion. But the mere fact that a certain provision of j 
•the Code is imperative does not in itself indicate that 1 
•a breach of the provision vitiates the whole proceed- 1 

-mgs. {Stuart./.) BeCHU ChaUBE z*. EmpeROR. < 
20 A. L. J. 874 : L. R. 3 A. 168 (Cr.) : 71 I. C. 115 : < 

24 Cr .L.J. 67 : 45 A. 124 : A. I. R. 1923 All. 81 (2). 

—S. 537— Defective charge — Charge — Alterna- 
.ttve charge—Refusal of sanction—Effect of. ( 

Where a charge has been launched which requires 
sanction by a particular authority and that authority f 
has refused sanction, it is contrary to public policy 
and to the recognised principles of the administration I 
•of the criminal law' to hold that a complainant can alter t 
nis election, shift his ground and start a fresh charge u 
•on an alternative section w'hich does not require sane- s 
tion. {PValsh and Ryves. JJ.) KOHNA Ram v. 2 
Emperor. 20 A. L. j. 776 : L.R. 3 A. 141 (Cr.) : - 
46 A. 11 : 4 JJ. P. L. R. (A.) 162 : 23 Cr, L. 3. 496; 
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j CR. P. CODE (V OF 1898). S. 537. 

'I I „ __ 68 I. C. 32 : A. 1. R. (1922) Ail. 502. 

^ I --— 8 . 537 —Irregular Procedure—Joint trial. 

d Three persons in separate independent possession of 
a separate articles of stolen property cannot be tried to- 
Lt gether under S. 411 of the Penal Code. Such a wrong 
procedure cannot be cured under S. 337 of the Code. 
d {Lindsay. J.) JlVAN Z'. EmPEROR. 

^ J- 815. 

— S. 637— Defective sanction — Applicability to 
. sanction under S. 3M, ■ P^ Municipalities Act, 

.333 of the Act does not authori.se a Tahsildar to 
sanction a prosecution under the Act. The prosecu- 
r tion under S. 333 therefore without the proper sanction 
I under S. 314 is illegal. .An irregularity in the sanction 
r cannot be cured by S. 537 of the Cr. P. Code, which 
i IS not applicable to the sanction under S* 314 . {Snlai- 
man. J.) JUGGAN v. EmPEROR. 

19 A. L. J. 942 ; 65 I. C. 447 (2) ; 23 Cr. L. J. 95: 

„ .... L. R. 2 A. (Cr.) 157. 

Ss. v37 and 263 (h.)— Trial by Bench Magis- 
trates—^Omisston to record reasons for conviction. 

Th- omission to comply with cl. U) of S. 263 of 
the Cr, P. Code, on the part of the Bench Magistrates 
trying a criminal case is only an irregularity ^vhich can 
be cured under S. 537 of the Cr. P. Code where the 
case was a non-appealable one and there was clear 
evidence justifying the conviction. It is an omission 
which does not occasion a failure of justice. {Marten 
and Fawcett. JJ.) EmpeROR v. NaMDEO LaKMAN. 

26 Bom. L. R. 1236 : A. I. R. 1925 Bom. 138. 
Ss. 537 and 307— Defective sanction. 

Want of sanction under S. 195 , Cr. P. Code, is no 
ground for quashing a conviction on a reference under 
• Cr. I*. Code, if no failure of justice has been 
caused. {Maclecd. C. J. and Shah. J.) EmpeROR 

V. Shankar Balkrishna. 

24 Bom. I. R. 484 : 76 I. C. 1035 ; 

2o Cr. L. J. 316 : 47 B. 31 ; A.I. R. 1922 Bom. 368. 

~ 8 ®. 537 and 250— Where one of two accused is 

discharged and the other is subser/uently acquitted and 
on the latter occasion the complainant is ordered to 
show cause and pay compensation to both accused. pr 0 ‘ 

‘j under S. 250 of the Code as amended 

I he defect is incurable under S. $ 37 . 

Where there were two accused and one of them was 
discharged and the case against the other was adjoum- 
ed to a later date when he w’as acquitted and where 
the Magistrate required the complainant to show’ cause 
against an order for compensation being passed atid 
ordered the complainant to pay compensation to each 
I of the accused : Held, that the procedure followed 
was illegai under S. 250 of the Cr. P. Code, as now- 
amended. When the order of discharge was made 
against one of the accused the case against him was at 
an end and in so far as payment of compensation to 
him was concerned, the order to show cause under 
S. 250 should have been made along with the order 
of discharge. 1 he defect was not one which was 
curable under S. 537 . {Sanderson. C. J. and Choizner. 

yO SuRESH Chandra v. Abdul Jabbar. 

^ ^ 29 C. W. N. 127 : 

85 I. C. 129 - 26 Cr. B. J. 449 : A. I. R. 1925 Cal. 264. 

. . . 8 . 537— Joint trial—Plea of illegality—Not 

reused in court belaio—If open in revision. 

A plea that a joint trial was illegal under S. 239 , Cr. 

P. C. can be raised for the first time in revision. If 
the pome is made out, the trial is vitiated even if there 
IS no prejudice. {Greaves and Chotzner. JJ.) Dal- 
SUK ROV AGARWALLA v. EMPEROR 

25 Cr. L. J. 807 : 81 I.C. 343 ; A. I. R. 1925 Cal. 248. 

"S. 637« 

The violation of S. 360 , Cr. P. C. is incurable under 
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S. 537. e'u’honid ami Miikcrit, JJ HiKAI-AL 

(JHOSE EMPEKOK. 62 Cal. 159 : 

28 C. W. N. 968 : 83 I. C. 905 ; 26 Cr. L. J. 201 : 

A. I. R. 1924 Cal. 889. 

-—S. 537— Di'fci/ife cha} :^c. 

Where the charge does not indicate the matter with 
svldch the accuse<l is charged suthcicnlly. the convic¬ 
tion cannot stand. a>i(i J J.') OATES 

Emperor. 38 C. L. J. 163 : 76 I. C. 417 : 

25 Cr.L.J. 177 : A.I. R. 1924 Cal. 104. 
-Ss. 537 and 2Z^~DcfecUie charge—Rcal 

i/ia> mnierstood — 1 \'o pyt'Htdice, 

W here ii was intended to allege one geueral cons¬ 
piracy to comiTjit an offence or offences under S. 420 
of the Indian Penal ('ode by cheating the Government 
of India of large sums of money and the transactions in 
linseed oil, turpentine and water soluble oil were overt 
acts from which the conspiracy might be inferred and 
this was explained to the C’ounsel who appeared for 
tlie accused at different periods of the trial and the 
accused fully understood the charge. Held, that al- 
thovigh the allegations amounted to cha-rges of three 
different conspiracies, it was not a bad charge as the 
accused knew what the charge was. The mere fact 
of tliere being three letters in respect of 

the three articles is not inconsistent with the 
existence or one gecieral conspiracy. The fact that 
there were many transactions intervening between the 
ilafes of the three ntalters alleged as overt acts by the 
prosecution, and that it was proved that such trans¬ 
actions were fraudulent or dishonest is not inconsis¬ 
tent wit!) ti)e existence of one general conspiracy. 
-\lthough the charge should have contained an allega¬ 
tion of the person or person.^ who were alleged to have 
been deceived and induced to issue the cheque the 
on'.ission sliould not be regarded as a fatal defect in 
the charge, where the accused were not misled and 
there was no failure of justice by reason of the omis 
sion of the above-named particulars from the charge. 
Where objection was taken to the charge of cheating 
the (jovernment of Indi?. by inducing them to deliver a 
cheque for Ks. 59,265 in payment of five bills that the 
five bills therein referred to. were presented at different 
dates, and that if any offence was committed by the 
appellants in respect of the bills, there were five sepa¬ 
rate offences of cheating and five separate offences 
could not be included in one charge. Held : the 
offence charged under S. 420 , Indian Penal Code, 
would not be complete until the Government of India, 
being induced thereto by the alleged fraudulent bills, 
delivered the cheque for Rs. 59 , 265 . Until the last of 
the five bills was delivered the inducement was not 
complete, and until the cheque was issued the offence 
under vS. 420 , Indian Penal Code, was not complete. 
Therefore, the charge did not include five separate 
offences as alleged but one offence only. (^Sander¬ 
son, C. J. and Riehardson, J.) RILLING HURST 7'. 

Emperor. 27 C. W. N. 821 ; A. I. R. 1924 Cal. 18. 

--S. 537— Irregular Procedure. 

The mere fact that one question was put to the 
Judge by the Jury not in open Court but in chambers 
was no more than an irregularity and did not vitiate 
the trial. (Xowbould a?id Suhraioardy, JP,) RILAS 

Chandra Emperor. 27 C. W. N. 626 : 

A. I. R. 1923 Cal. 647. 

-S. 537 — Charge to Jury—Interference if 

failure of Justice. 

Where the Local Government appealed against the 
acquittal of the accused, who were found not guilty 
by the unanimous verdict of the jury and therefore 
acquitted by the Sessions Judge on the ground of mis¬ 
direction in Judge’s charge to the jury. held, though 
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there is misdirection this does not justify a reversal of 
the verdict of the jury unless the misdirection in fact 
occasioned a failure of justice. If the High Court 
does not think that the verdict of the jui 7 was due to- 
the misdirection of the jury and apart from it they 
would not come to the same conclusion, the acquittal 
will be maintained. (Newbould and Suhra7cardy, 

//.) Superintendent and Remembrancer of 
Legal Affairs z/. Shyam Sunder Rhumij. 

71 I. C. 367 : 26 C. W. N. 668 : 24 Cr. L. J. 143 : 

A. I. R. 1922 Cal. 106. 

-Ss. 637 and 540— Omissi./n to give accused' 

opportunity to rebut evidence of Court witness examin¬ 
ed after close of defence evidence is illegality incura¬ 
ble by S. 537- 

Where, after the close of the defence evidence, the 
Court examined the Police Sub-Inspector as a witness, 

Hcld : that the omission to give accused an opportu¬ 
nity to rebut the evidence was an illegality not curable 
i)y S. 537 . {Broad7var, J.) ShUGAN CHAND v. 
Emperor. a. i. r. 1925 Lah. 531. 

-Ss. 537 and 540— Omission to give accused 

opportunity to rebut evidence of Court 7vifness examin¬ 
ed after close of defence evidence is illegality incur¬ 
able by S. 537- 

Where, after the close of the defence evidence, the 
Court examined the Police Sub-Inspector as a witness, 
Held : that the omission to give accused an opportu¬ 
nity to rebut the evidence was an illegality not cur¬ 
able by S. 537 . (Zf Rossignol and Fforde, JJ.) 
Fateh 7 /. Alavar. 6 Lah. 352 : 

A. I. R. 1925 LaE. 530. 

-S. 537— Case made triable by Sessions by new 

Code — Ne7u Code coming into operation during pen¬ 
dency of the case—Trial of the case by Magistrate is 
illegal. 

Where a case, which under the new code was made 
triable by Court of Sessions, was pending before a 
Magistrate when the new Code came into force and 
the Magistrate instead of committing the accused to- 
Sessions Court concluded it himself and passed sen¬ 
tence against the accused Held, the trial was illegal 
and the illegality was not curable under S. S37» (,Moti 
Sagar, /.) JiMUM SHAH v. EMPEROR. 

26 Cr. L. J. 649 : 85 I.C. 645 : A. I. R. 1925 Lah. 378. 
-S. 537— Absence of sanction — If a mere irre¬ 
gularity — IVhat sanction should contain. 

The absence of a sanction under S. 195 , Cr. P. 
Code, is not a defect that is curable under S. 537 , Cr. 
P. Code. A sanction to prosecute for an offence 
under S. 186 , I. P. C. should contain the time and 
place at which the offence was committed and a con¬ 
viction based on a sanction which omitted the parti¬ 
culars acquired by S. 195 ( 4 ) will not be sustained. 
(.Moti Sagar, /.) JaSWANT SINGH v. EMPEROR, 

811. C. 209 : 26 Cr. L. J, 721 : A.I B. 1925 ^h. 139. 
_Ss. 637 and 367— Omission to 7vrite judgment 


an ac- 


before sentencing — Effect, 

The omission to write a judgment before 
cused is sentenced is only an irregularity curable by 

S. 537 unless there has been a failure of justice.. 
(^Moti Sagar, J.') ATA MUHAMMAD v. EMPEROR. 

81 I. C. 193 (1) : 26 Cr. L. J. 705 (1) : 

A. I. B. 1925 Lah. 137 (1)- 

-S. bVl—Mode of trial—Scope of^-Cross trials 

—Mixing up evidence, 

S. 537, Cr. P. Code, is applicable only to errors, 
omissions or irregularities of a technical nature. 
Where two cross trials are tried together, the prosecu¬ 
tion evidence in each being treated as the defence in 
the other, held the whole proceeding was illegal. 
(,^Broad7vay and Fforde, JJJl ALLU v. CROWN- 
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4 La h 376 : 75 I. C. 980 : 26 Cr. L. J. 68 • 

_ « „ ® !-• I- 103 : A. I. R. 1924 Lah. 104 

f/ ,/,T Procedure-^InfririgemefU 

of IS not covered hv S. 537 . 

^-rnrc ^ requirement. It only applies to 

nlul ' irregularities of a technical 

fhl occur by accident or Oversight in 

proceedings conducted in the mode 
prescribed by statute. 25 Mad. 98 Foil. Where two 
cro^-cases were tried together and the accused in 

ufr^r. replied that the prosecution evidence in one 
be considered as defence evidence in the otlier and it 

that the procedure was il- 
curable by S. 537 . {Broadiuay 
ami Fforde. //.) ALLU Empekor. 

4 L. 376 : 6 L. L. J. 103 : 25 Cr. I. J. 68 : 
_ « 75 I. C. 980: A. I. R 1924 Lah. 104. 

P^o^^^ure^lViinesses not 
Zn J ^ r previous statements fnereiy 

befnrp th« n- tbe prisoner was brought 

S :t 7 b P Magistrate upon a charge under 

-^^ter seven witnesses for the 
cln^od flZ l^ad been examined the Public Prosecutor 

of .L,« cross-examination 

wa^ 'vunesses having been reserved. The case 

claimed '^th when the prisoner 

claimed as a European British subject to be tried by 

* provisions of S. 451 of the Cr. P. 

enable proceechnp were accordingly stayed to 

fh^ P/<^pei^teps to be taken in compliance with 

witnesses were duly exa- 
mined by the prosecution and cro.ss examined by 
counsel for the defence. As regards the remaining 

witnesses for the Crown, the course ‘ 
f *u ^i was as follows. When each witness came in¬ 
to the box the recorded statement of the evidence - 

given by him at the first hearing was read out to him. i 
A few further questions were then put to the witness 
and he was tendered for cross-examination ; some 
witnesses were not even sworn. Held, that this 
method of presenting the evidence for the prose- - 
cution IS irregular, and not only irregular but entirely > 
Illegal, and the defect is not curable by S. 537 , . 
KFforde, J.) JOHN THOMAS v, EmPEROR. 

4 Lali._382 : 77 I. C. 425 : A. I, R. 1924 LaE. 17. a 
""I 7 ®* 537— Irregular procedure. f 

emission to comply with the formalities prescribed si 
by o. 342 is not a mere irregularity such as can be tl 

'537. iChevis, /.) MUHAMMAD S 

Bakhsh z/. Emperor. 23 Cr. L. J. 154 : h 

65 I. C. 618 : 4 L. L. J. 230 ; A. I. R. 1922 Lah. 45, C 
^S. 537 —IVarrants and summons. 

The execution by a A^aib Alazir and process- — 
servers of a warrant addressed to the bailiff, without 
any endorsement by the bailiff, is illegal. {H^ilber- tf 
force, J.) GHASITA MaL v. EmPEROR. a 

_ 59 I. C. 849 ; 22 Cr. L. J. 145 .• 3 Lah. L. J. 346. 

‘S. 637 —Defective sanelion. 

Where the order of Govt, sanctioning prosecution _ 

was addre.ssed to three officers but not specifically to f,e 
any one of them, held, that communication of order < 
to the officer w’ho is entrusted with the duty of initiat- 

ing prosecution, Dt. Magistrate, is important and th 

as he was one among the three, the order of sanction a i 
was a mere irregularity and not an illegality {Oldfield du 
and Ramesam, //.') MandaYAPURATH EraSA, In 

24 Cr. L. J. 539 : 17 L.W. 100 : 73 I.C. 166 : 20 
A. I. R. 1923 Mad. 338 : 44 M. L. J. 166._ 

~ \ 9* 537— Irregular Procedure — Conviction cut 

when lictble to be set aside. 


242^ 


CR. P. CODE (V OF 1898), S. 537. 

8 : Under S. 537 , the High Court will not upset a 
U 4 conviction on the ground of irregularity in the jude- 
ent ment unless a failure o< justice has resulted. {Wallace,. 

Dervish Hussain, in re. 46 Mad. 253 • 

. 32 M. L. T. (H. C.) 100 J 

^7 L. W. 18 : 24 Cr. L. J. 84 : 71 I. C. 212 : 

I- B- 1923 Mad. 185 : 44 M. L. J. 84, 

9- ^97 —Irregularity in iudgtnent—Posses 
ae Sion case—-Judgment—Contents of, 

• ^ A Magistrate after holding an v^nquiry under S. 145 . 
n I Cl. P. Code, instead of pronouncing a judgment with 
reasons for his conclusion merely passed an order 
ii counter-petitioner to be put in possession of 

the lands. A printed form was filled up declaring 
counter-petitioner to be in posse.ssion Held that the 

I ought to have written a judgment giving a 

• tinding as to the possession of the property on the date 

• of the preliminary order, 18 M. 41 ; 49 C. 187 Ref. 

,l Pao, J.) PeRIA SUBBA GOUNDAN Z/. 

■y bINNA SUBBAYVA GOUNDAN. 69 I. C. 168 • 

,, 19 L. W. 701 : 31 M. L. T. (H. C.) 382 

,, 93 Cr. L. J. 670 : A. I. R. 2923 Mad. 142 : 

- __^ 45 M. L. J. 56. 

9* 537— Irregular Procedure — Failure to ^ 

r comply With S. 342 . Cr. P. Code — Effect. 
b The accused’s right to state his case at whatever 
stage the law permits him to do .so is fundamental and 
cannot be regarded as a mere error, omission or irre- 
’ g^i^riiy such as is contemplated in S. 537 (a), Cr. P. 

T and Pa/nesam, JJ.) MaRUDA 

MUTHU VaNNIAN. In re. 45 M. 820 : 16 L.W. 420 • 

' 24 Cr. L. J. 124 : 1922 M. W. N. 601 : 71 I. C. 252 : 

1992 Mad. 512 : 43 M. L. J. 402. 
y Ss. 637 and 200 —Irregular procedure — Corn- 

- plaint Omission to examine complainant on oa.h — 

' Serious irregularity. 

^ It is a serious irregularity if a Court does not ex- 

' amine a complainant on oath. y.) Rama- 

SWAMI AjyangaR,///16 L W. 220 • 

(1922) M. W. N. 681 : 69 I. C. 371 ■ 

23 Cr. L. J. 691 : A. I, R. 1922 Mad. 443 : 

43 M. L. J. 710. 

S. oZT-^J^ai/ure to f/uestion --Effect — Cross^ 

examination of prosecution zoitnesses after charge _ If 

accused to be questioned thereafter. 

Where a court entirely fails to question an accu.sed 
after the close of the prosecution evidence the trial 
from that point onwards is illegal and a fresh trial 
should be ordered therefrom. Where after charge, 
the prosecution witnesses are cross-examined under 
257 , S. 342 does not apply and the accused need not 
be examined thereafter. {Hallifax, A. J. C.) 
CjANGADHAR V. bhangi Sag. 81 I. C. 976 : 

« 9® 9r. L. J. 1152 : A. I. R. 1926 Nag. 147. 

~ 9. 537— Absence of service of order. 

The defect of not serving on the accused a copy of 

the preliminary order is cured by S. 537 , {Hallifax,. 

A. J. c.) Narainraoz'. Emperor. 

' 25 Cr. L. J. 682 : 81 I. C. 170 : 

A. I. R. 1925 Nag. 33 (2). 

S. 537 Prial with less than requisite num¬ 
ber of assessors—Defect if cured. 

5*537» Cr.P. Code, does not cure the defect in a trial 
where a case triable writh assessors is tried with less 
than the required number of them. The errors in such 
a case is a substantive error of law and not of proce¬ 
dure only. {Prideaux and Hinkkede, A. J. Cs.^ 
Jairam Kunbi V. Emperor. 25 Cr. L. J. 459 • 

20 N. L. R. 129 : 77 I. C. 811: A I. R. 1924 Nag. 287. 

--9. 537 —Want of complaint under S. lO'? /j in¬ 
curable. 

The want of a complaint by the Court concerned. 
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iiiufer S. 1 Q 3 will vitiate the whole trial and the defect 
cannot he contloned. (^Danieh, J. C.) (tlRDH^Rl 

I .\i - IMI'KKOR. 2 0. W. N. 174 : 12 0. L. J. 194 ; 

26 Cr. L. J. 29 : 86 I. C. 993 : 

A. I R. 1925 Oudh 413. 

_S. 537 of sanction is not curahle under 

-J -—Conviction under S. 477 nnd eiiarS'e under S. 
471 arc illegal for ivant of sanction. 

Conviction under S. 474 at a trial in which the 
charge was framed under S. 471 is irregular for want 
of saiu'tioii and the trial Is vitiated as want of sanction 
is noi .1 mere technical irregularity curable under 
S. 5 '? 7 , Cr. P. t'- {lyazir H asan and Pullan, A. J . 
Cf / SUk.\B P.AHADUR V. EMFEROR. 

25 Cr. L. J. 1162 : 81 I.C. 986 : 

11 0. L. J 640 : A. I. E. 1925 Oudh 158. 

. —S. 537_ Absence of written complaint requir¬ 

ed under S. 195 , Cr P. C.. does not 7‘itiate conviction 
-olierc complainant is examined. 

Wiiere the complainant was examined on oath by 
the Magistrate when cognizance was taken of the 
offence, absence of a complaint in writing would only 
amount to an error, omission or irregularity as contem¬ 
plated by S. 537 of the Cr P. Code. {A'ulwani Sahay\ 

/.) i.ACHMi Singh v. Empf:ror. t P. L. T. 605 : 

1924 P H. C. C. 181 : 81 I. C. 620 : 
25 Cr. L. J. 972 : A. I. E. 1924 Pat. 691. 
-S. 537 —Irregular procedure—AccUsed exa¬ 
mined before prosecution witness not curable. 

II \It is a fatal defect to examine the accused, before 
all the prosecution witnesses are examined and it is 
not curable l^y S. ^ 37 . (^Pucknill. y.) TiLAK (jOPE 

PHAVA KaM. 62 I. C. 870 : 22 Cr. L. J. 598 (Pat.). 

-S. 537 —Irregular procedure — Prosecution 

witness not called for cross-examination. 

If the Judge refuses to recall the prosecution wit¬ 
nesses for cross-examination, the refusal amounts to 
an improper exercise of jurisdiction and vitiates the 
trial, {j'oala Prasad and Sultan Ahmed, JJ -) PEKA 

Ahik V . Emperor. 22 Cr. L. J. 219 : 60 I. C. 331 : 

5 Pat. L. J. 706. 

-S. 537 —Accused has right to be examined after 

further cross-examination of the prosecution witnesses 
—Omission to so examine cannot he cured by S. 537 but 
vitiates the conviction. 

An accused person has a right to be examined and 
to state his case after the further cross-examination of 
prosecution witnesses, even though he has already 
been examined before the charge was framed and he 
was called on for his defence. That right 
is fundamental and the omission to so examine him 
cannot be regarded as a mere error or irregularity, 
which can be cured by S 537 , Cr.P. Code, but vitiates 
the conviction. A. I. R. 1923 Cal. 164 ; A. I. K. 1924 
Cal. 975 and A.I.R. 1922 Mad. 512 Foil. {Godfrey, 

J .) Ah Kaung V . Emperor. 

4 Bur. L J. 143 : A. I. E. 1925 Rang. 363. 
■ —S. 537 —Defects in procedure etien in contra- 

vention of positive enactments are curable. 

A positive enactment by the Code that a certain 
trial shall not take place is obviously a very different 
thing from a positive enactment that in the course of 
such a trial certain detailed procedure shall be follow¬ 
ed. In the one case an infringement of the enactment 
amounts to an assumption of jurisdiction and vitiates 
the trial from the very beginning. In the other case 
an infringement merely amounts to an error, omi.ssion 
or irregularity in the procedure adopted in the course 
of the trial. S. 537 of the Code aims at curing in¬ 
fringements of the latter type. 25 Mad. 61 (P. C.) 
Expl. If the error is of the former nature, the pro¬ 
ceedings are vitiated in their very inception, and S. 537 
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has no application. Hut the mere fact that a certain 
provision of the Code is imperative does not in itself 
indicate that a breach of that provision vitiates the 
whole proceedings. {Brown, J.') NGA Hta U v. 
Emperor. 3 Rang 139 : A. I. R. 1925 Rang 268. 
_S. 5237— Burma Habitual Offenders' Restric¬ 
tion i.4ct I! of 1919 ), S. 7 —Omission to state the per¬ 
iod of restriction in the preliminary o^-der as required 
.9. 4 . proviso { 2 ') ^Omission is an irregularity 

curable by S- 537» Cr. P . Code 

Omission to state the period of restriction in the 
preliminary order does not render the whole proceed¬ 
ing void. ( 2 K. 524 dis). It is only an irregularity 
able by Upper Burma Criminal Justice Reg., Chap,XV 
{Carr J) MAUNG THWE S'. KING-EMPEROR. 

3 Rang. 74: 891. C. 527 : 

26 Cr. L. J. 1391 (2) : A. I. R. 1925 Rang. 214. 

-S. 537— Defect due to not making order in 

writing as required by S. 145 ( 1 )^'^ curable under S. 

537 — Cr. P. Code, S. I4S (*)• 

Where the Magistrate did not make an order in 
writing as required by S. 145 (i). Held, that S. 537 « 

Cr. P Code, is sufficient to cure this defect. {Carr, 
y.) Mg PO Lon v. mg Ha On. 3 Bur. L. J. 256 : 

26 Cr. L. J. 324 : 84 I. C. 648 : 

A. I. R. 1926 Rang. HI (2). 

-S. 537— Irregular procedure — Failure to 

e.vaotine complainant is a curable irregularity. 

Failure to examine the complainant is an error of 
procedure and where it has caused no injury to appli¬ 
cant and no failure of justice under S. 537 it is 
curable. {Pratt, J.') GOPl CHAND z'. CROWN. 

1 R. 517 ; 76 I. C. 865 : 26 Cr. L. J. 273 ■ 

A.I. R. 1924 Rang 87. 

I —»S. 537 (a)— Irregular procedure — I'i^arrant 

for arrest of loomar: in abduction case—Omission to re¬ 
cord reason is mere irregularity. 

The omission by a Magistrate to record in the first 
instance his reasons for issuing warrant of arrest 
against tlie alleged abducted woman in a case under 
S. 498 of the Penal Code is only a mere irregularity 
within S. 537 (fl) of the Cr P. Code. {Gokul Prasad, 
y.) Mahar Singh v. Emperor. 18 A. L. J. 1149 : 

59 I. C. 415 : 22 Cr. L. J. Ill : L R. 2 A. (Cr.) 14. 

.— s 537 (a)— Scope — In case of a mandatory 
provision, the section applies only to cises of failure to 
comply with some part of such provision in the course 
of general compliance with the whole. 

S. 537 U) of the Cr. P. Code, has no application to 
cases in which there has been a disregard or disobe¬ 
dience of the whole of some mandatory provision of 
the Code ; but the section applies only to cases where 
there has been a failure to comply with some part of 
such a provision in the course of a general compliance 
with the whole. {Ilallifaxy A. J. C.) GaNGADHAU 
V. Hhangi Sag. 25 Cr. L. J. 1162: 

81 I. C. 976 : A. I. R. 1925 Nag. 147. 

.—Ss. 537 tb) and 195 — Defective sanction is no 
ground for interference. 

Where a person has been sentenced upon conviction 
for an offence mentioned in S. 195 of the Code, the 
sentence is not liable to be reversed or altered on ap¬ 
peal or revision on the ground that the sanction 
required by the section, had expired when the prosecu¬ 
tion w'as initiated, unless it is established that the 
absence of sanction has in fact occasioned a failure of 
justice. Where the accused pleaded guilty there is no 
failure of justice in the case. 22 Cal. 176 , overmled ; 
28 Cal 217 , approved : 31 Mad. 80 . referred to. 
{Sanderson, C.J.s Woodro^e, Mookeriee, Teunon and 
Richardson, J J.) KhETRA MOHAN UaS v. EM- 
PEROR. 66 I. C. 662 : 23 Cr. L. J. 310 : 
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48 Cal. 867 (F. B.) 

- —S. 539— Affidavits. 

Affidavits sworn before Presidency Magistrates of 
Calcutta are not admissible in the Patna High Court. 
Criminal Rev. 255 of 1925 , Ref. (^Macpherson, J.) 
B. N. RV. Co. MUKBUL. A. I. R. 1925 Fat. 755. 

-S. 539>B— The section on/y embodies an already 

recognized rule in Calcutta High Conn — Contraven¬ 
tion of the rule vjill vitiate final order if Party is pre¬ 
judiced. 

Section 539"!^ does not introduce any new principle ; 
for the Calcutta High Court had often laid down that 
a memorandum should be prepared, so that both sides 
to an enquiry or trial might know what the Magistrate 
during his enquiry had noticed or failed to notice. 
Where the local enquiry was made in the presence of 
the petitioner’s pleader who did not, however, ask the 
Magistrate to record a memorandum or to attach a 
memorandum to the record or to give him a copy : 
Held, he could not be allowed to say that for this 
formal defect the proceedings should be set aside, 
unless he could show that the Magistrate’s omission 
had caused prejudice. {IValmsley and B. B. Chose, 
//.) W. R. T. FORBES v. MD. ALI HaIDAR KhaN. 
42 C. L J. 131 : 90 I. C. 308 : A. I. R. 1925 Cal. 1246. 

-S. 639-B— Inspection by Magistrate — Non- 

compliance tvith terms of the section — Illegality. 

The provision in the second clause of S. S 39 -B, Cr. 
P. Code, is mandatory and failure to comply with this 
express direction of the law is an illegality and not an 
irregularity which could be cured if there was no pre¬ 
judice to the accused. (^Newbould and Mukerjee. /J.) 
Hridoy Govinda Sur V. Emperor. 52 Cal. 148 : 
40 C. L. J. 149 : 82 I. C. 767 (l) : 25 Cr. L. J. 1375 : 

A. I. R. 1924 Cal. 1035. 

--—S. 640— Both sides can freely cross-examine 

Q^uestiems suggested by defence and put by Court are 
not Cross-examination. 

If a witness is called under S. 540 both sides have a 
right to cross-examine that witness freely. It is wholly 
misleading to describe as a cross-examination that ! 
w'hich consists of certain questions being suggested by 
the defence to the Court and those questions being put 
by the Court. {Boys, J.) PITA v. Emperor. 

47 All. 147 : L. R. 6 A. (Cr.) 17 : 85 I. C. 719 : 
26 Cr. L J. 575 : A. I. R. 1925 All. 285. 

-S. 540— Irregular procedure — Prosecution 

evidence recorded after defence evidence closed — Irregu¬ 
larity. 

The recording of evidence on behalf of the prose¬ 
cution after the defence evidence is closed is an irre¬ 
gularity W'hich ought to be avoided. and Crump, 

J J.') Alex Pimento v. Emperor. 

22 Cr. L. J. 58 : 59 I. C. 202 : 22 Bom. L. R. 1224. 

-S. 540 —Examination of witnesses after close 

of case is unjustifiable. 

After both sides had closed their respective cases 
and after arguments had been heard and a date had 
been fixed for delivery of judgment, two witnesses who 
were named by the prosecution w'ere examined before 
the Magistrate, the Magistrate having exercised his 
powers under S, 540 , Criminal Procedure Code. Held 
that the procedure adopted by the Magistrate was 
entirely unjustifiable. Sentence w'as set aside and 
re-trial ordered. (C. C. Chose and Chotzner, JJ.) 
Natabar Ghose V. Adya Nath. 37 C. L. J, 415 : 

27 C. W. N. 675 : 75 I. C. 541 : 24 Cr. X. J. 957 : 

A. I. R. 1923 Cal. 690. 

-S. 540 —Witness examined on application by 

party is not a Court witness. 


CR. P. CODE (V OF 1898), S. 545. 

A Court witness means one whom the Judge acting 
on his ow n initiative caused to be produced. But 
where the Public Prosecutor put in a petition request¬ 
ing the Court to examine a witness as a Court witness, 
so that both parties may cross-examine him, the wit¬ 
ness so called is not a Court witness and his testimony 
thus obtained should be rejected/// toto. (Walms.'ey 
and Pearson, //.) EmPEROH z/. SATYENDRA KUMAR. 

37 C. L. J. 173 • 71 I. C. 657 : 24 Cr. X. J. 193 ; 

A. I. R. 1923 Cal. 463. 

Ss. 540-342 — summoned suo motu — 

Accused if to be examined again. 

S. 540 Cr. P. (Jode is not controlled by S. 342 and 
when a witness is examined by the Court suo motu after 
the witnesses for the prosecution had been examined 
and the accused had once been examined under 
S. 342 , there is no duty on the court to examine the 
accused again under S. 342 . {Shadi Lai, C. /.) FazaL 
Karim z'. Emperor. 26 cr. X J. 1418 : 89 I. c. 842. 

-S. Penoer of Magistrate to examine 

Court witnesses after the close of the case. 

.Although it is true that proper discretion has to be 
exercised under S. 540 , Cr. P. Code, still the terms 
of the section are extremely wide and any court may 
at any stage of any enquiry, trial or other proceedings 
summon any person as a witness, if his evidence ap¬ 
pears to it essential to the just decision of the case. 
This power can be exercised even after the close of 
the case for the prosecution and the defence. {Odgers 
/.) PerumaL. In re. (1924) M. W. N. 303 • 

34 M. L. T. 165 ; 77 I.C. 290 : 25 Cr. X. J. 354 • 

19 X. W. 272 : A. I. R. 1924 Mad. 587 (2) : 

46 M. I. J. 325. 

Ss. 540 and 556^Local Inspection of scene of 
occurrence — Magistrate—Legality of. 

Local inspection by a magistrate of scene of occur¬ 
rence with a view to understand the evidence is not 
illegal. {Ayling and Odgers, //.) I’HACHROTH 
HydrOSS, In re. 1923 M. W. N. 860; 18 X. W 113 - 
75 I. C. 695 : 25 Cr. X. J. 7 ; A. I, R. 1923 Mad! 694 : 

45 M. X. J. 279. 

[S. 540— Defence closed—Rebutting evidence by 
Prosecution — Admissibility. 

Where, after the case for the defence is closed, the 
prosecution offers to give rebutting evidence to falsify 
the case for the defence, and it is found that the pro¬ 
secution could not possibly offer that evidence at an 
earlier stage, fresh rebutting evidence should be admit¬ 
ted. The second part of the section is imperative If 
the new evidence appears to the Court essential to the 
just decision of the case, the Court has no choice but 
is bound to take the evidence. (May Ounr I) 

Maung po Hmyin z/. j. b. bhattacharjee ’ 

1 Rang. 308 : 2 Bur, X. J. 127 : 76 I. C. 649 : 

25 Cr. X. J. 217 : A. I. R. 1923 Rang. 216. 

-S. 545— Change. 

[Sub-clause (c) has been newly added providing 
for compensating innocent third parties suffering 
loss, in cases of theft, criminal misappropriation 
criminal breach of trust, cheating or of receiving 
stolen property.] 

--S. 545— Payment of money-indemnity _ 

Order—Legality of. 

There is no provision in Ch. XLIII, Cr. P. Code or 
in S. 545 which empowers a court to order payment of 
money as indemnity in a case of theft. (Halli/ax >4 

J. C.) bhura V. Emperor. 90 i. c 151 * 

26 Cr. X. J. 1495 (Oudh)!. 

S. 545 —Pledge of jewels—Cheatings Com 
pensation out of fine to pledgee. 
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Where the accused was convicted of cheating the 
complainant and obtaining jewels and pledging them, 
it is not competent to the magistrate to pay a portion 
of the fine as compensation to the pledgee. Such an 
ore er is not contemplated by S 545 , Cr. P. Code. 
(yMaciecd^ C. J. find CoyaUf, J.) EMPEROR V. 
K.NMCHaNDKA BaPUJI. 46 B. 893 : 66 I.C. 997 : 

23 Cr. L. J. 321 : 24 Bom. L. R. 382 : 

A. I. E. 1923 Bom. 22. 

— ■ S. 545— Compensation — If can be directed to be 

paid. 

Where a person is dealt with under S. 562 , and no 
fine is imposed on him, the court has no power to 
direct him to pay compensation to the other party. 
{hVazir Hasan, J. C.) MUNREY MIRZA v EMPERQR. 

25 Cr. I. J. 1116 (1) : 81 I. C. 940 (1) : 

A. I. R. 1925 Oudh 110 (1). 
'■ —S. 645 (1) (^)— Fine—Compensation out of 
fine to a third person. 

The accused obtained ornaments by cheating the 
complainant and pledged a portion of the ornaments 
with one Dalichand. He was convicted for the offen» 
ce and ordered to pay a finp. Out of the fine, a cer¬ 
tain amount was ordered to be paid to Dalichand. 
Held that the order to pay a certain amount out of 
the fine as compensation to the pledgee was outside the 
scope of S. 545 as the section directs compensation to 
be paid to the person who has suffered by the offence. 
{^Macleody C. J. and Coyajee^ y.) EmperOR v. Rama- 
CHANDRA IUPUJI. 46 Bom. 893 : 

24 Bom. L. R. 382 : 66 I. C. 997 : 23 Cr. L. J. 341 : 

A. I. R. 1923 Bom. 22. 

---S. 546-A— jVon-cognizabie offence — Costs do 

not lie. 

An .order for payment of costs is not competent 
under S. 54 b-A when the case is one of non-cogniza- 
ble offence. {ICenaally A. J. C.') NUR-UD-DIN v. 

King Emperor. 25 Cr. L. J. 1161 : 8i i. c. 985 : 

A. I. R. 1925 Oudh 109 (1). 

-S. 547 —Suit to recover balance of expenses or¬ 
dered by a criminal Court to be paid to witness lies in 
Civil Court — Jurisdiction—Civil Court — C. P. Code, 
S. g. 

There is no provision in the Code under which the 
Court can order payment of diet money to a witness. 
That power is vested in the Court under the general 
rules of the High Court and therefore a suit for re¬ 
covery of such money is maintainable in a civil Court. 
S. 547 , Cr. F. Code, does not apply to such a case. 
iSuhrawardy and Page, //.) KaMAL MUNDALINI 

7 /, Paramsukh Chakrabakty. 29 C. W. N. 1033. 

-S. 556 —Magistrate being a ivitness to the 

identification Proceedings is no ground for commitment. 

Where the Magistrate who committed the accused, 
was himself a Magistrate of the first class, but passed 
an order of commitment on the ground that he was a 
witness of the identification proceedings in the case : 
Held,, that the proper course for him was to have 
moved the District Magistrate. (17 A. L. J. 456 , 
Foil.) (^Ryvesyj.') Emperor z/. Ram Jatan. 

21 A. I. J. 420 • I R. 4 A. 215 (Cr.) : 

A. I. R. 1924 All. 185. 

-S. 556— .Municipal Commissioner, a party to 

initiate the proceedings. 

The accused were convicted for keeping the pigs 
within the limits of the Municipality without a license 
and contrary to the bye-laws lawfully promulgated fo. 
that purpose. The Magistrate who tried the case had 
in his capacity as a Municipal Commissioner, invited 
the attention of the Executive Officer to the manner in 
which the bye-law on the subject of the keeping of 


CR. P. CODE (V OF 1898). S 556. 

swine within Municipal limits was apparently being 
disregarded. The Executive Officer and the Health 
Officer instituted the prosecutions, after satisfying 
themselves that there were good prima facie grounds 
for believing that the bye law was being broken. 
Held that the convictions were not improper. 
{Piggott, y.) Nanoo V. Emperor. 

L. R. 4 A. 9 (Cr.) ; 71 J. C. 359 : 24 Cr. L. J. I 35 • 

A. I. R. 1923 All. 483 (1). 

--S. 566— Provincial Insolvency Act, Ss. 43 and 

48 —Magistrate acting as Insolvency Judge—Appeal to 
Dt. Judge. 

A Sessions Judge is not prohibited in law from 
hearing an appeal from a conviction by a Magistrate in 
a case where as an Insolvency Judge, on the applica¬ 
tion of a creditor, he allowed the prosecution to pro¬ 
ceed. (iVaish, J.) Sri Krishna v. Emperor. 

L. E. 4 A. 12 (Cr.) : 24 Cr. L J. 144 : 71 I. C. 368 • 

21 A. L. J. 90 : A. I. R. 1923 All. 193 (1). 

-S 566 Expl.— Magistrate cannot both be pro¬ 
secutor as well as Judge. 

S. 556 expl. does not apply where the Magistrate 
himself directs the prosecution as the Magistrate 
cannot both be a prosecutor as well as a Judge. 
{Pratt and Fawcett, JJ.) GUNDO CHIKKO z/. Em- 
FEROR. 62 I. C. 875 : 22 Cr. L. J. 603 : 

23 Bom. I. E. 842. 

— “S. 556— Record of Local Inspection should 
be allowed to be obiected to, if desired, before Judgment. 

Recording result of local inspection after delivery 
of judgment is irregular. The Magistrate should re¬ 
cord the result of his local inspection and allow the 
parties to adduce evidence and arguments if they so 
desire regarding what he has recorded. However 
where local inspection is used only to confirm the do¬ 
cumentary and oral evidence on the record, conviction 
will not be set aside. {Greaves and Chotzner, JJ.\ 

Bhola Nath Nandi v. Kedar Nandi. 

25 Cr.L.J. 705 : 81 I. C. 193 : A. I. R. 1925 Cal 353. 

—-S. 556— Duty of counsel — Admission of guilt 

—Duty of Court. 

Per Mookerjee, J. —An advocate for a prisoner 
should not approach the trial judge and apprise him 
that in his opinion the man whose fate has been 
entrusted to his care, has no defence to make. The 
case should not in such case be tried by the Magistrate 
to whom such confession is made. {Mookerjee, Rich¬ 
ardson, Ghose, Cuming and Page, JJ.) EmperOR v. 
Barendra Kumar Ghose. 28 C. W. N. 170 : 

38 C. L. J. 411 : 25 Cr L. J. 817 r 81 I. C. 353 • 

A. I. R. 1924 Cal. 257 (F. B.), 

-S. 556— Magistrate — Criminal trial—Report 

to Govt, for sanction, 

A Magistrate making a report to the Local Govt, 
for obtaining sanction under S. 195 , Cr.P. Code, for the 
prosecution of a person under S. 29 , I. P. C. is not on 
that account incompetent to take cognizance of the 
case. {iValmsley and Suhrawnrdy, J J.) MD. OZIUL- 
lah V. Beni Madhab. 26 C. W. N. 878 : 

36 C. L. J, 180 : 71 I. C. 239 : 50 Cal. 136 : 

24 Cr. L. J. Ill :A. I. R. 1922 Cal. 298. 

-S. 556 Provincial — Insolvency Act {V of 

1920 ), ,5* 69 — Comdetion under—Jurisdiction to hear 
appeal when complaint lodged by the Sessions Judge 
himself—Consent of Parties does not confer Jurisdic¬ 
tion. 

The words "try any case ” in S. 556 , Criminal Pro¬ 
cedure Code, are comprehensive enough to include the 
hearing of an appeal. 23 Cal 45 , followed. 
The consent of a party concerned cannot affect the 
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.absolute disqualification imposed by S. 556 , Criminal 
Procedure Code. 32 All. 635 followed ; 7 Cal. \V. N. 
708 , dist. (^Campbell, /.) Mamoon v. Crown. 

4 Lab.L. J. 452 t 67 I.C. 622 : 14 P. W. R. 1922 (Cr). : 

61 P. L. R. 1922 : 23 Cr. L. J. 446 : 

A. I. R. 1922 Lah. 30 (2). 

I—S. 656 —Result of local inspection may be stat * 
ed in judgment. 

The judgment of a Magistrate is not vitiated by the 
fact tliat he inspected the locus in quo and stated in 
'his judgment what he saw there. i^Ayling a/ui Odgers. 
//.) THACHROTH HYDROSS, 

18 L.W. 113 : 25 Cr. L. J. 7 : 76 I. C. 695 : 

1923 M. W. N. 860 : A. I. R. 1923 Mad. 694 : 

46 M. L. J. 279 

-S. 656 —Court directing prosecution—If can 

■hear appeal from conviction. 

A Court which sanctions or directs a prosecution is 
not thereby rendered incompetent to try the offence 
or to hear an appeal against a conviction for it. for, In 
■directing a prosecution, the Court merely directs fur¬ 
ther inquiry into the matter, (^ffallifax, A. /. C.) 
Pandia Mahar V. Emperor. 89 I. C. 1049 : 

26 Cr. L. J. 1481. 

-S. 556 —Sanctioning or directing prosecution 

.does not incapacitate. 

A Court which sanctions or directs a prosecution is 
not thereby rendered incompetent to try the offence or 
to hear an appeal against a conviction for it. There 
might of course be special circumstances in a case 
which render it improper that the Judge or Magistrate 
who sanctioned ordirected the prosecution should hear 
the appeal against the conviction obtained in that pro¬ 
secution. (^Hallifaxy A. J. C.) PANDIA MAHAR, 
dn re. 25 Cr. L. J. 171 : 76 I. C. 395 : 

A. I. R. 1924 Nag. 23, 
————S. 656 —The magistrate giving formal sanc¬ 
tion as President of Committee but not directing pro- 
.secution is not disqualified. 

The mere fact that the trying Magistrate was the ! 
President of the Town Committee would clearly give 
him no personal interest in the proceedings under 
S. 162 of Hurma Municipal Act, the more so, that the 
offence though punishable under the Municipal Act is 
not of a peculiarly municipal nature but one against 
the common safety. Where it was not alleged that the 
Magistrate as the president of the committee made any 
■enquiries before sanctioning the prosecution or that 
he attended any meeting of the committee in which the 
subject of the prosecution of the accused was debate^l, 
but as the proceedings could not be initiated without 
formal sanction being obtained. 

Held., this sanction which was merely an autho¬ 
risation for prosecution and not an order to prosecute 
gave the Magistrate no personal interest in the proceed¬ 
ings. It was not necessary for him to form any opinion 
on the merits of the case before according formal 
sanction to the prosecution as President of the 
Towm Committee. It is however extremely undesirable 
that when other Magistrates are available a Magistrate 
should try a case in which he has, in a different official 
capacity, given formal sanction to the prosecution. 32 
All 635 Dist.; 24 M. 238 Foil. {Pratt., /.) GOPI 
CHAND V. CROWN. 1 R. 517 : 76 I. C. 865 : 

25 Cr. t. J. 273 : A. I. R. 1924 Rang. 87. 

-S. 556— Revision—Order of Court — Dis- 

obedience —Proceedings by court. 

Although it is undesirable that Magistrates whose 
'lawful orders are d'sobeyed should, save in very 
exceptional circumstances try and dispose of the 
•charge of disobedience themselves, the High Court 
will not ordinarily interfere, unless there has been a 


clear failure of justice. {May Oung, Jf) J. R. DaS 
e/. Emperor. l Rang. 549 : 2 Bur. L. J. 146 : 

A. I. R. 1924 Rang. 35. 

S. 556 Trial by the A/agistrate holding en¬ 
quiry is not illegal. 

The fact that the Magistrate held a preliminary 
enquiry does not incapacitate him from trying the 
case. {Pratt. /.) MRS. MaV BONDVILLE v, EM¬ 
PEROR. 1 Bur. X. J. 32 : 24 Cr. L. J 744 • 

74 I. C. 72 : A. I. R. 1923 Rang. 65 (1). 
——S- 556 —Magistrate issuing warrant under 
Burma Gambling Act. S. 6 is incompetent. 

A Magistrate issuing a warrant under S. 6 of the 

Gambling Act is disqualified from himself trying the 
case. (Mating RTin. /.) CHIN PIN v. Emperor 
61 I. C. 835 : 22 Cr. X. J. 451 : 13 Bur. X. T. 154. 

—Practising Pleader cannot sit as 
Magistrate in court in which he practises. 

Section 557 does not forbid a pleader to practise 
in any Court but forbids him to sit as a Magistrate in 
certain Courts. If a pleader practises in the Honorary 
Magistrate’s Court, or in the Township Magistrate’s 
Court, within whose jurisdiction that Court is, he is 
debarred from sitting as a Magistrate in the Honorary 
Magistrate’s Court. {Mac Coll, A. /. C.) EmPEROR 

NGA THA SHWIN. 4 TT B T? 197 • 

76 I. C. 1031 (1) : 25 Cr. L. ‘j. *311 (1) 

A. I. R. 1923 Rang. 119 fl). 

; S, 561 .4 —Proceedings in both Civil and Cri¬ 
minal Courts regarding same dispute—Under inherent 
powers one can be stopped. 

It would be highly undesirable that the same dispute 

should be allowed to be fought out in two Courts, 
namely, Criminal and Civil Courts, simultaneously.The 
inherent power of the High Court to stay proceedings 
is very wdde and can be properly exercised in such 
cases. 2 A.L.J. 747 , Dist. {Sulairnan, /.) KaNHaIYa 
Lal 2 /. Bhagwan Das. 23 A. X. J. 956 : 

.. ® 1926 All. 30. 

— Ss. 561-A and 89 — Application for restora¬ 
tion of property attached—Application made beyond 
prescribed period -Power of Court to order restitution. 

The Court could not pass an order under S. 561 -A, 
Cr. P. Code, which would conflict with the provision 
of S. 86 of the Cr. P. Code, in the exercise of its 
inherent power. A Court has no jurisdiction to make 
an order for the restoration of the property where the 
application is made beyond the period prescribed in S. 
89 , Cr. P. Code. {Shah, A. C, p, and Pawcett, p ) 
GuRUNATH NaRAYAN BETGER, In re. 

26 Bom. X. R. 719 : 82 I. C. 365 • 

^ 25 Cr. X. J. 1293 : A. I. R. 1924 Bom. 485. 

-S.561-A —Appeal dismissed-Appellants conn- 

sel not given an opportunity to support—Court can 
order rehearing. 


Where an appeal has been dismissed without the 
appellant or his pleader being given a reasonable op¬ 
portunity of being heard in support of the same, the 
order dismissing the appeal must be held to have been 
passed without jurisdiction and the Court has inherent 
power to make an order that the appeal should be re¬ 
heard after giving the appellant or his counsel a rea¬ 
sonable opportunity of being heard in support of the 
same. {Scott-Smith and Zafar AH, pp.') MAHO¬ 
MED Sadiq V. Crown. 88 l.c. 593 - 

7^Xah. X^ J. 108 : A. I. R. 1925 Xali. 365.' 
~ —S. 561-A —Inherent powers do not extend 

statutory powers. 

The Court cannot by invoking its inherent powers 
extend the powers given to it by Statute fA I r’ 
1925 Mad. 438 (F. B.), Ref.] 

Criminal Courts are not primarily for the purpose of 
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pre\ttiiing piivaic parties from sustaining pecuniary 
loss. I Utt''odoss and Wallarc, JJ ^lARUUA\^A 
THFVAk r. SHANMUOASUNPARA THEVAR. 

22 I. W. 723 : 1925 M. W. N. 772 : 49 M. L. J. 593. 
-S. 561 A- Si ope. 

L iuler 561 -A the High Court is at liberty to in¬ 
terfere with an order granting bail passed by a Ses¬ 
sions Judge. i^Kinkhede, A./.C.) I.OCAL CiOVERN- 
M[ N J r. tiULAM JILANI. 82 I. C. 755 : 

25 Cr L. 3. 1363 : A. X. R. 1925 Nag. 228. 

- —S. Courf can.rder expunging 

. f' passages in Sessiosts Judge's order granting bail if 
sudi passages are likely to Prejudice Magistrate in the 
trial of case. 


Under S. 56 i-.\ the High Court has inherent power 
to order the expungement of passages in the order of 
a Sessions Judge granting bail if such passages are 
likely to prejudice the Magistrate In the impartial trial 
of the case. {A'inkhede, A. J. C.) LOCAL GO¬ 
VERNMENT t'. GuLAM JlLANl. 82 I. C. 765 : 

25 Cr. L. J. 1363 : A. I. R. 1925 Nag. 228. 
— — S. bQ2—Chang.'s. 

( 1) List of offences lor which cn conviction a per¬ 
son may be released is extended. 

(2) Section applies not only to youthful offenders 
but to a w.der class of persons. 

(3) The period for which offender may be releas¬ 
ed has been extended to 3 years. 

1 , 4 ) High Court can, in appeal or revision inflict 
imprisonment in lieu of order under this section. 

( 6 ) The offence need not be a trivial one. 

( 6 ; Appellate or High Court can make an order 
under this section. 

_S. 562— Section applies even udiere imprison¬ 
ment IS obligatory. {But see S. 562 as amended.^ 

On a proper construction of S. 562 , a first offender, 
provided the other provisions of the section apply, is 
entitled to the benefit of the section, even when with¬ 
out such provisions the Magistrate would be obliged 
to pass a sentence of imprisonment. (In this case the 
accused was found guilty under S. 381 , I. P. C., and 
his release was held proper. See amended S. 562 .— 
Ld.) {Macleod, C. J. and Crump. /.) EMPEROR v. 
JlNGA GaMAJI. 27 B. L. R. Ill: 

A. I. R. 1925 Bom. 192. 


-S. 562— Juvenile offender — Sentence. 

While passing a sentence the offence committed 
should be taken into account. Thus a juvenile offend¬ 
er should not be subjected to a severe sentence than 
what would ordinarily be passed merely because the 
magi'trate considers it to be for his benefit to be de¬ 
tained in a juvenile prison foi longer term. {Macleod., 
C.J.and Shah. J.) AHDUL RaHMAN ISMAIL r. 
Emperor. 23 Bom. L.R. 1199 : 23 Cr. L. J. 93 : 

46 Bom. 429 65 I. C. 445 : A. I. R. 1922 Bom. 169. 
-S. 662— Appeal. 

An appeal does lie from an order passed under 
S. 562 , Cl. P. Code. I Cl. I.. J. 543 : 24 P. R. 1904 , 
Cr. : 18 Cr. L. J. 401 : 37 All. 31 , Bef. to. {Suhra- 
"iardy and Muker/i, J J f) HaHADUR MOLLA Z'. IS¬ 
MAIL. 41 C L. J. 45 ; 29 C. W. N. 151 : 52 Cal. 463 : 

A. I. R. 1925 Cal. 329. 

— --S. 66 ? —Orders under—Second Class A/agis- 

trate if can pass. 

It is incompetent to a Second Class Magistrate to 
pass orders under S. 562 , Cr. P, Code himself. He 
should submit the case to a First Class Magistrate or 
Sub-divisional Magistrate for orders with his repoit if 
he is of opinion that the case is a fit one for the exer¬ 
cise of powers under that section. {Motisagar, /.) 
Emperor v. Jawali. 6 Lah. 36 : 25 Cr. L. J. 1124: 

81 1. C. 948 : A. I. B. 1924 lah. 454. 
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-S. 562— Applicability —‘ Cheating ’ does riof 

include aggravated forms. 

S. 562 of the Code applies only to a case of simple 
cheating falling under S. 417 of the Penal Code and 
not to aggravated forms of cheating under Ss. 418 to 
420 , Penal Code. {Martineau, J.) Emperor v 
RaB Nawaz. 59 I. C 854 : 22 Cr. L. J. 160 : 

1 Lah. 612 . 

-S. 662— Failure to furnish security _ Accus¬ 
ed is liable to punishment. 

The effect of the older under S. 562 of the High 
Court in appeal is to set aside the sentence passed on 
the accused by the lower Court. But if he fails to- 
furnish the security, his position is that of an accused 
who was convicted, but not sentenced to punishment 
and is again produced before the Court for the pur¬ 
pose of suitable puni.shment being awarded. {Venkata- 
subba Rao. J J ) BaDSHA, In r^. 21 L. W 40 - 

86 I. C. 59 : 26 Or. L. J. 683 : A. I. R. 1925 Mad. 496! 

— ■ S. 662 —Character and antecedents of accused' 
can be considered. 

The law is no respecter of persons but the terms- 
of S. 562 (i) (a) are wide, and character and antece¬ 
dents of an accused may be taken into account.. 
{Simpson. A. J. C.) EMPEBOR v. PaRTAB NaRAIN 
2 0 W.N. 693 : 88 I.C. 1054 : 26 Cr L. J. 1278 ' 

A, I. R. 1925 Nag. 673 ! 

-S. 662— Order under S. 562 is not a punish- 

ment. 

An order under S. 562 , Cr. P. Code directing re¬ 
lease upon probation of good conduct cannot be said 
to be punishment. It is not one of the various kinds 
of punishments described in S. 53 , Penal Code. 
Under S. 562 the sentence of punishment is postponed' 
and something which is not a punishment is substitut¬ 
ed therefor. {Kotzoaf A.J.C.) BaBA t'. EmPEROR. 

74 I.C- 66 : 24 Cr. L. J. 738 : A. I. R. 1924 Nag. 37.. 

~ —S. 662— '^Cheating'—Aleaning and scope. 

As section 562 mentioned only two of the four forms 
of theft with which the Indian Penal Code deals, it 
must be interpreted as excluding the other two from 
its scope. But the same reasoning does not apply, nor 
was it meant to apply to the words “misappropriation” 
and “cheating” which appear in the same section. 
In S 562 of the Code of Criminal Procedure the 
word “misappropriation” covers sections 404 and 405 
of the Penal Code as well as section 403 and the word 
‘-cheating” covers sections 418 , 419 and 420 as well 
as section 417 . {IJallifaxy A. J. Cf) EmperoR v. 
JAILALBHOI 71 I. C. 795 : 

24 Cr. L. J. 251: A. I. R. 1923 Nag. 158 (2). 

(But see section as amended.) 

-S. 562— PIo Previous conviction Proved at the 

trial—Aceused released after due admonition — Sub¬ 
sequent discovery cf an old previous convictioti agaiftst 
the accused does not Justify interference on revision. 

Section 562 is intended primarily for first offenders, 
but the words used “and previous conviction is proved 
against him”seem tc preclude the idea of an inquisition- 
into the past of the accused. If a previous conviction- 
against the accused is proved at the trial it no doubt 
is a technical bar loan order under S. 562 . But if no 
such conviction is proved, and an order under S. 562 is 
passed, a subsequent discovery of a conviction of this 
type isno ground for interference in revision. 

A. J. C.') Emperor v. Partab Narain. 

2 O.W.N. 693 ; 88 I. C. 1054 : 26 Cr. L. J. 1278 : 

A. I. R. 1925 Oudh 673. 

— - S. 562— .Applicability—Seciioft does not apply 

to a conviction under—Gambling Act^ 1867 , 

S. 13 of Gambling Act having been repealed, an 
order under S. 562 , Cr. P, Code cannot be upheld, as- 
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that section has no application to a conviction under 
Gambling Act. {Kanhaiya Lal^ J. C.') EmPERORz/. ! 
ShaNKER DaYaL. 25 0. C. 311 : 

9 O.L.J. 667 : 71 I.C. 62 : 24 Cr. L. J. 14: 

A. I. R. 1922 Oudh 224 

-— S. 562— Applicability —/. P. C., S. 411 . 

S. 362 , Cr.P.Code cannot be applied in a case under 
S. 411 , l.P.c. (Pass, /.) Kabir Shah v. Emperor. I 
1923 P. H, C. C. 237 • 1 Pat. L. R. (Cr.) 174 : 

A. I. R. 1923 Pat. 297 (2). 
-S. 562— iMagistrate's <tuty. 

I'he Magistrate should satisfy himself that security 
can be given before passing the order. But if the 
person does fail to furnish security the proper course 
is for Magistrate to pass sentence according to law. 
{Carr, /.) NaSU MEAH 2 '. EMPEROK 

2 Rang. 360 : 26 Cr.L.J. 285 : 84 I.C. 349 : 

A. I. R, 1925 Rang. 42. 

--S. 562 —Offetice under S. 381 , Penal Cede is 

fiat covered. 

Section 562 does not apply to an offence under 
S. 381 , i.f.i theft by clerk or servant. {_May OmiS'. /.) 

Emperor z'. Nga Thaung Pe. 

2 Bur. L. J. 75 : A. I. R. 1924 Rang. 12. 

-—S. 662 —Is not applicable ivhere a juvenile 

offender has shown criminaiity rather than thous'ktless- 
ness. 

Before applying S. 562 the Court must consider whe¬ 
ther there is a good case for its application or not. 
Courts in such a case must guard against two things at 
least, namely one, danger to the public and the other, 
danger to the accused himself. Where the crime com¬ 
mitted was not a simple crime such as is committed b_y 
children out of mere thoughfle.ssness rather than cri¬ 
minality but it showed a general character of craft and 
deceit. Held^ that the section should not be applied. 
{A'cnnedy^ A. J. C.) DaRVALAL v E.MPEROR. 

25 Cr L J 1224 • 

18 S.L.R. 61 : 82 I. C. 152 : A. I. R. 1926 Sind 76. 

-S. 562 —Penal Code, -S'. 579 —Convicticni 

under, by Second Class Migistrate---.Magistrate can 
order release of a<citsed after due admonition—Order 
is revised only if it is mistaken or is injudicious or 
faihire of justice has occurred. 

The proviso to sub-S. (i) of S .562 of the Code must 
be read as a part of'^he^aid sub-section. It is super¬ 
seded, as regards the effect of sub-S. (i-A) by the 
words “ the Court before whom he is so convicted” in 
the aforesaid sub-section and cannot be used so as to 
control those words. A Second Class Magistrate who 
has convicted an accused under Penal Code, S. 279 can 
order his release after due admonition under Criminal 
P. Code, S. 562 (i-A). High Court will not interfere 
in revision unless the order is mistaken, injudicious or 
has caused failure of justice. {IMears C, J. and 
Piggoit, /.) MURLIDHAR V. MaHOOB KHAN. 

47 All. 353 : 26 Cr. L. J. 624 : 85 I. C- 848 : 

A . I. R. 1925 All. 644. 

-S. 562(i -.^)—Proviso to the section applies 

to whole section including sub-S. (i-A^ neiuly add 
ed—Ifo third class Magistrate can exercise powers 
under sub-S. {,1‘A.'). 

Ordinarily when a proviso governs the whole of the 
provisions of a section, it ought to appear at the end ; 
but the proviso to S. 562 is applicable to the vkhole 
of S. 562 including the newly added sub-S. ( 1 - A), so 
that a Third Class Magistrate is not competent to 
exercise powers to release the offender after due 
admonition under S. 562 (i-A), though the proviso 
appears in the middle of S. 562 . (^Marleod, C.J.and 
Coyajee, J.) EmPEROR v. RaNCHHOD HaRJIVAN. 

27 Bom L. R. 1019 : 89 I . C. 1029; 

Q. D.—VOL. I—153 


CRIMINAL TRIAL. 

A. I R. 1926 Bom. 479. 

S 565 Changes. 

(1) Ss 215. 489-A. 489-B. 489-C, 489-D. I. P. C-, 
have been added to the list of offences mentioned 
in cl. (a). 

(2) Provision is made for previous conviction in 
Courts of Native States. 

(3) All First Class Magistrates are empowered to 
act. 

(4) Appellate or Revisional Court can now act 
under the section. 

-S. 565— Previous order of conviction set aside 

—Order cannot be used in subsequent trials. 

A Magistrate is not entitled to use an order which 
had been set aside, as proof that the accused was an 
old offender, ot: the ground that the previous order 
was ser a.^^ide either in appeal or revision on technical 
grounds. {Carr, /.) nga Po Than v. Emperor. 

3 Rang. 166; A. I. R. 1926 Rang. 277. 
“““““ Sch. II— Fenal Code^ S. A-l —Complainant's 
statement determines jurisdiction. 

The juri.sdiction of the Court to hear a case depends 
on the allegations with which its help is sought. It 
may be that after a trial, it is found that the case has 

been materially exaggerated: but unless it has been 

found at the very outset that the allegations are exag- 
I gerated with the intention of seeking a particular 
Court for redress, the statement of the complainant 
has to be accepted for the purposes of jurisdiction. 
Where the complainant in a case of mischief, alle¬ 
ged the damage to be Rs. 250 and a third class Magis¬ 
trate tried the offence and found damage to be l<s.i 40 
and awarded Rs. 40 as compensation to .the com¬ 
plainant. Held, that the third class Magistrate had no 
jurisdiction to try the offence. {Mukerji, J.') Raghu- 
NANOAN Prasad z'. Emperor. 

47 All. 64: L. R. 6 A. 39 (Cr.) : 85 I. C. 730- 
26 Cr. L. J. 586: A. I, R. 1925 All. 290. 

■-—Sch. II— Second Class Magistrate cannot try 

offence under S. 420 , /. P. C. 

A Second Class Magistrate is not competent to try 

an offence under S. 420 of the Penal Code though he 

has jurisdiction to try an offence under S. 417 . {l^en- 
katasubba Pao, y.') RaNGaYVA v. SanAPPA. 

20 L. W. 919 : 25 Cr. L. J. 1193: 82 I. C. 57*: 

A. I. R. 1925 Mad. 367. 

-Sch. II— Offence under — If triable by First 

Class Alagistrate. • 

Under the Cr. P. Code as amended in 1923 a 
First Class Magistrate can try an offence of bigamy 
without committing it to the Sessions. {Dalai, J. C.) 
Dal Chand v. Ram Lal. 

25 Cr. L. J. 39: 75 I. C. 727 : A. I. R. 1925 Oudh 60. 
CRIMINAL PROCEEDINGS. 

See also (i) CRIMIN.4L TRIAL. 

( 2 ) Judicial Proceedings, 

■■ — "Possession—Formal possession in execution of 

decree is sufficient possession. 

A person in formal possession'of a property in exe¬ 
cution of a decree shall be deemed to be in possession 
of the property. {Heave, A J C.') BaLKU v. 
Emperor. 25 Cr. L. J. 917: 81 I. C. 533 : 

A. I. R. 1925 Oudh 183. 

CRIMINAL TRIAL. 

See also PRACTICE (CRIMINAL). 

Acquittal- 

Appeal. 

Approver. 

Benefit of doubt 
Circumstantial Evidence. 

Civil Dispute. 

Costs. 
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Counter cases. 

Court’s dut7. 

Death of Complainant. 

Defence. 

Duty of Prosecution. 

Evidence. 

First information. 

Further Inquiry. 

Grounds for conviction. 

High Court. 

Irregular Procedure. 

Joint Trial. 

Judgment. 

Jury. 

Local inquiry or inspection. 

Private prosecution. 

Procedure. 

Sentence. 

Sessions Cases. 

Stay of. 

Miscellaneous. 

■Accused absent on dati fired for Judgment — 


Magistrates ordering to pay process fee to secure at¬ 
tendance of accused—Complainant's failure-Dismissal 
for default—Illegality. , . . 

Where the Bench Magistrates after hearing all the 
evidence in a complaint, and at the conclusion of the 
trial passed an order that judgment would be deliver¬ 
ed on a certain day, and the accused who was direct¬ 
ed to be present on that day was not present then and 
the Magistrates, ordered the complainant to file a 
process fee to secure attendance of the accused on a 
later date and on his failure to do so, they dismissed 
the suit for default. Held, that the Magistrates’ pro¬ 
cedure was entirely illegal, and they should have en¬ 
forced the attendance of accused in a manner laid 
down in the C. P. Code. {^Walsh, /.) BHIMMI PER- 
SHADI 23 A. L. J. 304: L. B. 6 A. 105 (Cr.) : 

87 I. C. 419: 26 Cr. L. J. 963 : A. I. R. 1925 All. 392. 

- Accused —Right of argument. 

Though the Cr. P. Code nowhere provides 
specifically for the accused’s right to be heard in 
argument, no Criminal Court should refuse such a 
right. i^Boys, MaLIK v. EmPEROR. 

L R 6 A. 21 (Cr.): 86 I. C. 458 ; 26 Cr. 1. J. 810 : 

A. I. R. 1926 All. 282 (2). 

Acquittal. 


CRIMINAL TRIAL—Approver. 

■' Acquittal—High Court will not interfere 
with order of acquittal unless necessity is made out* 

The High Court is very reluctant to interfere with 
an order of acquittal and it does not do so unless the 
necessity is clearly made out. {^Kennedy, J, C, and 

Aston, A. J. c.) Emperor v. Sunderdas. 

A. I. R. 1926 Sind 296. 

Appeal. 

• —^Appeal—Charge found to be false by District 
Magistrate on inquiry — Procedure—Instructions to 
Government Pleader not to support conviction valid* 
Pending an appeal against a conviction the District 
Magistrate found on enquiry that the charge was false. 
Held, the proper procedure was to proceed with the 
appeals in the ordinary course as they had not been 
withdrawn but it was open to the District Magistrate 
to instruct the Government Pleader not to support the 
convictions. {^Stua*'t, /.') BhaGWANA v, BHULLan. 

L. R. 3 A. 2 (Cr.). 

- - Appeal—In appeal by Crown against acquittal 
where prosecution has not produced any evidence hut 
has relied on accused's admission, no remand can he 
made. 

In a case where the prosecution produces no evi¬ 
dence and relies entirely on admissions by the accused 
and where the trial Court acquits the accused, the ap¬ 
pellate court should not remand the case for proper 
trial, such admissions not being sufficient to enable 
the crown to procure a legal decision and there being 
no material for the High Court to supplement the 
deficiencies of the prosecution by remanding the case 
for proper trial. {^Scott'Smitk and Fforde, JJI) Em-. 
PEROR V. JaSWANT RaI & CO. 

5 Lah.404: 26 Cr. L. J. 320: 84 I. C. 464: 

, A. I. B. 1925 Lah. 85. 

' .4ppeal — Inordinate delay in hearing 


Acquittal— Agency — Cr. P* Code, S. 345 


Court can acquit accused on the representation of 
an agent, who had filed complaint on another’s behalf, 
that he desired to compound the offence, without en¬ 
quiring into the agent’s authority to compound. (^Boys, 
/.) HaRBANS V. EMPEROR. 

22 A. L. J. 820: L. R. 5 A. 143 (Cr.) : 83 I. C. 658 : 

A. I. R. 1924 All. 778. 

— —A quittal—Question of jurisdiction. 

It is clearly illogical that a verdict of acquittal 
should be recorded as the ultimate result of a trial in 
respect of which it has not been finally determined 
that it was held before a Court of competent jurisdic¬ 
tion. (^Mears, C. J. and Piggott, J.') EMPEROR v* 
Har Prasad Bhargava. 

45 All. 226 : 21 A. L. J. 42 . L. R. 4 A. 19 (Cr.) : 

77 I. C. 961: 26 Cr. L. J. 497 : A. I. R. 1923 All. 91. 

■— Acquittal—Prosecution case not proved—Ac- 
cused should be acquitted. 

Where the prosecution fails to prove its case as 
laid, the accused are entitled to acquittal. i^Mullick 
and Jwala Prasad, JJ.') PERSHAD TEWARI v. EM¬ 
PEROR. 26 Cr. L. J. 1589 : 90 I. C. 661 : 

A. I. R. 1926 Fat. 5. 


tant-amount to denial of justice. 

A delay of over four and a half months in hearing 
appeals would amount to a denial of justice in a 
majority of cases. (^Dalal* J. C.) BAHADUR v. EM¬ 
PEROR. 27 0. C. 327 : 85 I. C. 370 : 28 Cr. L. J. 630 : 

A. I. R. 1925 Oudh 501- 

Approver. 

— -Approver can be a witness* 

An evidence of an accomplice is not outside the 
purview of S. 337 , Cr. P. Code and he can give his 
evidence as a “witness in the case.” {^Mears, C* J. 
and Piggott, /.') EMPEROR v. HaR PRASAO BHAR- 

GAVa. 21 A. L. J. 42 : 45 A. 226 : 77 I. C. 497 : 

L. R. 4 A. 19 (Cr.) : A. 1. R. 1923 All. 91. 

——Approve r—Corroboration * 

It cannot be said that as a point of law the evidence 
of witnesses who support the statement of an approver 
is not corroborative evidence because this evidence 
was known to the Police, before the approver was 
examined by them. But it might be urged that it is 
not of much evidentiary value as he might have been 
tutored by the Police to give evidence fitting in with 
the evidence of the other witnesses. (^Hewhould and 
B. B. Chose, //.) iBRArflM, In re* 88 I.C. 458 : 

26 Cr. L. J. 1146 : 42 Gal. L. J. 496. 


■Approver—Conviction based on* 


A conviction cannot be sustmned on the uncorro¬ 
borated testimony of an approver. The evidence of 
an old Jail bird and one who is actually under police 
surveillance is no corroboration at all. {^Skadi Lai, 
C. J* and Zafar Ali, /.) NAWAB v. EMPBROR. 

7 Lah. L. J. 219 : 26 Punj L. B. 519 : 89 I. G. 811: 

26 Or. L. J. 1335 ; A. I. B. 1925 Lah. 397. 
—— Approver — Corroboration—Nature of* 



3437 


CIVIL, CRIMINAL & REVENUE 


2438 


'CRIMHiTAL TRIAL—Approver. 

As an approver’s evidence is tainted, other evidence 
which is itself tainted cannot be sufficient for purposes 
■of corroboration. Thus a wife who knew about the 
conspiracy to murder her husband and even consented 
to it cannot be considered a corroborating witness for 
the purposes of securing conviction, {Shadi Lai, C. 
J. and Abdul Qadir, J.) AhMAD NUR v. EmPEROR. 

4 U. P. L. R. (Lah.) 110 : 68 I. C. 821 : 

23 Cr. L. J. 597 : A. I. R. 1923 Lah. 76. 

—Approver Duty of court — Approver's evi¬ 
dence, 

A Judge must direct himself to treat the evidence 
of approver with the greatest caution and suspicion, 
but nevertheless to act on his evidence if he believes 
it. A conscientious jury must treat the advice of the 
Judge with the greatest respect, but must nevertheless 
give a decision in accordance with their conscience. 
{//allifax and Macnair, A. J Cs.) GOVINDA v. EM¬ 
PEROR. 69 I. C. 257 : 23 Cr. L. J. 673 : 

17 N. L. R. 113. 

Approver—Evidence of — Weight. 

In order to ba«e the conviction upon the evidence 
•given by approvers or persons practically in the posi¬ 
tion of approvers, it must be first scrutinised carefully. 
\Wazir Hasan and Cuming, A. J. Cs.') MaHADEO 

V. Emperor. 10 0. L. J. 280 : A I. R. 1924 Oudh 66. 

Benefit of doubt. 

— —Benefit of doubt. 

The doctrine that the accused in a criminal case 
should be given the benefit of the doubt applies only 
to a real and reasonable doubt in the mind of the 
Judge. {Walsh and Ryves,JJ.^ Lakhan EM¬ 
PEROR. L. R. 5 A. 101 (Cr.) : A. I. R. 1924 All. 511. 
- Benefit of doubt. 

The silence of the deceased himself in his first in¬ 
formation report as well as of his relatives as long as 
he was alive, on the point of the guilt of the accused 
is a circumstance of which the accused is bound to 
get the benefit, especially if the majority of the eye 
witnesses originally named in the first information 
report are not produced as witnesses. {Abdul Qadir, 
/.) Attar Khan v. Crown, a. I. R. 1922 Lab. 28. 
- Benefit of doubt—^Identification—Doubt as to. 

Where there was the grave.st doubt* as to whether 
the two prisoners were in fact identified as having 
participated in the crime in question, the Court most 
give both the prisoners the benefit of the doubt. 
{Fforde, /.) CHUHAR SINGH v. EmPEROR. 

6 Lah. L. J. 317. 

—' '-Benefit of doubt — Accused's action should be 
construed favourably to him if possible. 

When the action of the accused is open to two 
constructions, one criminal and the other honest, the 
Appellate Court should not assume that it was crimi¬ 
nal. {spencer,/.) NaRAVANA, /«/'<?. 

20 L. W. 239 : 25 Cr. L. J. 1221 : 82 I. C. 149 : 

A. I. R. 1924 Mad. 816. 

- -Benefit of doubt accrues in accused's favour. 

Where the conduct of the accused was as much 
•consistent wdth his guilt as with his knowledge of the 
guilt of another and the anxiety to protect him, keld\ 
the benefit of the doubt must accrue in favour of the 
accused. {Wazir Hasan, A./. C.) BISHaMBHAR 
Nath v. Emperor, 26 Cr. L. J. 1042 : 

87 I C. 962 : A. I. R. 1925 Oudh 676. 

- Benefit of doubt—Accused must get the bene¬ 
fit of refusal of police to refer to diary — Cr. P. 
Code, S. 172. 

It may be within the right of the police officers not 
to refer to a diary, but the accused is entitled to 
the benefit of their refusal to refer to the diary and to 
•disclose the source of their information. {Jtvala \ 


j CRIMINAL TRIAL—Circumstantial Evidence. 

I Prasad, J.) DEODHARI PANDAY v. EMPEROR. 

I 1926 P. H. C. C. 6; 6 Pat. L T. 810 : 86 I. C. 274 ; 

26 Cr. L. J. 738 : A. X. R. 1926 Pat. 131. 

- Benefit of doubt —Prima facie case not made 

out against accused—Accused can rely on Presumptiofi 
of innocence. 

If no prima facie case has been made against the 
accused it is open to the accused to rely safely on the 
presumption of innocence or on the infirmity of the 
evidence for the prosecution. But when a prima facie 
case is made out and the presumption of innocence is 
displaced, then the force of suspicious circumstances 
is augmented whenever the party attempts no expla¬ 
nation of facts which he may reasonably be presumed 
to be able and interested to explain. {Kincaid, J. C. 
and Aston, A. J. C,) BAHADUR v. EmPEROR. 

88 I. C. 7 : 26 Cr. L. J. 1063 : A. I. R. 1925 Sind 289. 

- Benefit of doubt — Charge—Framing of — 

Guiding principles. 

The charge sheet corresponds to the English indict¬ 
ment and it is very much more than a mere form. An 
accused person is entitled to be informed with the 
greatest precision what acts he is said to have com¬ 
mitted, and under what sections of the Penal Code the 
acts fall. {Simpson, A./. C.) SheO ShaNKER^'. 
Emperor. 2 0. W. n. 862. 

Circumstantial Evidence. 

—- Circumstantial Evidence — Search, failure to 

make—Finding of articles after. 

Accused when pointed out in bazar by his co ac¬ 
cused was not searched. This was a piece of gross 
negligence. He was driven on the Ekka to the Deputy 
Superintendent’s where he was searched, and nothing 
incriminating was found. When the party came away 
from the Deputy Superintendent it w'as decided to 
leave the ekka. Two coats belonging to the two con¬ 
stables had been spread on the ekka, and the four 
men had sat on them, the two prisoners unhandcuffed, 
sitting between the constables. When the coats were 
removed from the ekka, three ornaments, two being 
basi-bunds and therefore of some size were found 
concealed beneath. The evidence of finding was 
hopelessly contradictory. Held : accused’s costume 
was such that concealment of these articles must have 
been difficult. It must also have been difficult to put 
them under the coats upon which the four men were 
sitting. {Walsh, J.) KheTAL v. EmPEROR. 

21 A. L. J. 143 : 45 A. 300 : 73 I. C. 62 : 

L. R. 4 A. 13 (Cr.) : 24 Cr. L. J. 526 : 

A. X. R. 1923 All. 362. 
- Circumstantial evidence—To sustain convic¬ 
tion, no explanation except accused's guilt should be 
possible. 

In order to sustain a conviction on purely circum¬ 
stantial evidence, such evidence should not be compa¬ 
tible with any h 3 'pothesis other than that of the guilt 
of the accused. K,Shadi Lai, C. J. and /at Lai, /.) 
MaJHI V. Emperor. 7 Lah. L. J. 48 : 86 I. C. 344 ; 

26 Cr. L. J. 760 : A. I. R. 1925 Lah. 323 (2). 
- Circumstantial evidence. 

Where there was no eye-witness of the affair and 
circumstantial evidence was that the victim was seen 
lying w’ounded on a charpoy with accused No. i stand¬ 
ing near him and accused No. 2 standing in the door¬ 
way of the Kotha, the scene of murder, that accused 
No. I was at that time wearing a chadar and a Kurta 
both of which bore marks of blood and he had blood 
stains also on his feet and calves, that his brother 
accused No. 2 ’s chadar and feet were stained with 
blood, and that the deceased had been paying atten¬ 
tions to their sister, and that this conduct on his part 
was resented by the brothers, held that the evidence 
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' RIMINAL TRIAL—C rcumstantial Evidence. 

i. whcUv inadequate to bring the charge home to 
1 cused No. 2 and that lie be acquitted. {Shadi Lai > 
r / aad CamthelL J .) MAHOMED VaU r. KMVKKOR. 

^ 5 Lali. L. J. 40 : A. I. R. 1924 Lah. 62. 

-- Circumstantial Ci'idciicc. 

On the night of the oth September 1922 at about 
I 1-30 p.ni. one Bhagwana was found by the police on 
duty wandering about in a peculiar condition at the 
Jahazgarh fair : he was examined cursorily by the 
Sub-v\ssivtant Surgeon in charge and thence he was 
taken to the thana where he spent the night. At 6 a.m. 
he is recorded a.s having made a statement to the 
police and then to have pointed out the place where 
he and his companions had camped. At this place 
were found Chajju and Chunna and Ram Gopal. his 
companions. The police were informed that of two 
neolis or money bags placed beneath the bedding on 
which lihagwana had been seen sitting when his com¬ 
panions went to sleep the night before, one containing 
Ks. 190 was missing. The whole part}’ was taken to 
the thana. They were searched and Rs. 209 were 
found on Ram Gopal. appellant. Bhagwana was sent 
back to the dispensary and exhibited symptoms of 
dhalura poisoning. On the 13 th September, the Sub- 
Assistant Surgeon gave him a purgative and the 
resultant stools were found to contain dhatura. Some 
laddns and mathris which had been found on the 
person of Ram fiopal, the appellant, were also sent 
and were reported to have shown no traces of dhatura. 
There was nothing wrong with Chunna and Chhajju. 
Ram (jopa! was sent up for trial and was convicted of 
an offence under section 328 . Penal Code, and sen¬ 
tenced to five years’ rigorous imprisonment : Held that 
the circumstantial evidence is not sufiicient to justify 
the conviction. {Campin'll, JJ) RAM GOPAI. 

EmpkkOR. a. I. R. 1923 Lah. 687. 

- ’Circumttaiitial evidence—PmUah Canals and 

Drainage Act {V//1 of 1873 ), S. 70 ( 12 ). 

The mere fact that the fields were irrigated by the 
accused is not sufficient to hold that they were guilty 
of opening an outlet of \vater which had been 
closed under the orders of the Canal authorities. 
(Moti Sagar. /.) SHEO RAM v- EMPEROR. 

A. I.R 1923 Lah-603. 

- Circumstantial evidence—Nature to justify 

convictioti. 

A conviction cannot be based on circumstantial 
evidence unless and until all the inferences to be drawn 
from the whole history of tne case points so strongly 
to the commission of the crime that the defence 
theory appears on the face of it impossible or highly 
improbable. 16 P. W.R. 1911 Foil. ^Ahdul Raoof, 

/) Kahali r. Emperor. 75 I. C. 781; 

A. I. R. 1923 Lah. 488. 

- Circumstantial evidence—Discovery of knife 

and ornaments are not sufficient for conviction. 

The discovery of jewels worn by the deceased in an 
obvious place close to the corpse and of a knife at a 
cattle-.shed in an unconcealed state are not sufficient to 
connect the accused with the alleged crime. {_Sliadi 
Lai and IVi/derforce, //.) AISHAN EMPEROR. 

5 Lah. L. J. 78. 

- Circumstantial eiddence—Production of orna^ 

menis — Delay. 

If a person is found shortly after a murder in posses¬ 
sion of ornaments belonging to the murdered person a 
very grave suspicion must rest upon him that he was 
concerned in the murder. When the ornaments were 
not produced until nearly two months after the murder 
the suspicion is not nearly so strong, especially where 
during most of the period the accused was detained by 
the police and in his absence some one else could have 


I CRIMINAL TRIAL—Civil Dispute- 

placed the ornaments where they were found. i^Scotf 
Smith and Abdul Qadir. //.) SUNDER SiNGH v. 
Emperor. 23 Cr. L. J. 261 : 66 1. C. 187 : 

4 Lah. L. J. 284. 

- —Circumstantial evidence. 

To justify an inference of guilt from circumstantial 
evidence the inculpatory facts'must be incompatible 
with innocence, and the innocence of the accused 
must be incapable of explanation upon any reasonable 
hypothe.sis other than that of bis guilt. The fouler 
the crime, the clearer and plainer the proof ought to 
be. though it cannot be laid down as a proposition of 
law that the quantum or value of evidence must be 
proportionate to the enormity of the crime or the conse¬ 
quences which may follow from convictions. i^Jwala 
Prasad and Sultan Ahmad, J J RAGHUNANDAN 
KOEHi V. Emperor. 22 Cr. L. J. 154 : 

. 69 I. C. 858 : 1 Pat. L. T. 684. 

- Circumstatttial evidence—Disposing of corpse. 

A murderer has the strongest reasons for concealing 
the tiace of his crime and so evicence that a person 
has dispo'ied of the corpse of a murdered person is 
strong circumstantial evidence that he was the mur¬ 
derer. {Kennedy. J. C. and Raymond. A. J. C.) 
Andal Shah v. Emperor. 86 I. c. 973 ( 2 ) ; 

26 Cr. I. J. 909 (2) : 18 S. L. R. 185 ; 

A. I. R. 1925 Sind 306. 

Civil Dispute. 

- Civil disp.tle—More appropriate remedy open 

in tivil Court—Criminal case must be disalloivcd. 

Parties should not be encouraged to resort to the 
Criminal Courts in cases in which the point at issue 
between them is one which can more appropriately be 
decided by a Civil Court, and the tendency on the 
part of litigants to do so should be checked by Cri¬ 
minal Courts who should be on their guard against 
lending their aid to such"procedure. The complainant 
mortgaged certain lands to the accused in pursuance 
of the agreement between the parties in satisfaction of 
a decree which the accused held against the complai¬ 
nant. But the accused in spite of this proceeded to 
execute the degree against the complainant. The com¬ 
plainant thereupon prosecuted the accused alleging 
that he (the complainant) had been cheated over the 
mortgage. Held . the proceedings must be quashed, 
{Campbell, /.) LaDHA SINGH v. ZaMAN ALI. 

84 I. C. 351 : 26 Cr. L- J. 037 . 
A. I. R. 1925 Lah. 289 (2). 

- Civil dispute—Case of a civil nature. 

The parties shoulJ not be put to a lot of trouble in 
the Criminal Courts when the case is really one of a 
civil nature. {Scott'Smith, J.') KaRAM CHAND r. 
Math RA Das. 24 Cr. L. J. 369 ; 72 I. C. 369 : 

A. I. R. 1923 Lah 329 (2). 

- Civil dispute—Prosecution due to spite. 

That a prosecution is not launched in public interest 
is no ground for quashing proceedings but is ground 
for staj-ing them pending Civil Proceedings between the 
parties. {Vettkatasubba Rao, J.') RaMANaTH.AN 
CHETTIAR V. Sn^ARAMA SUBRAMANIA AIYAR. 

47 Mad. 722 : 20 L. W. 234 : 35 M. L. T. 77 : 
(1924) M. W. N. 556 : 81 I.C. 785 : 25 Cr. L. J. 1009: 

A. I. B. 1925 Mad. 39 : 47 M. L. J. 373. 

- Ch'il dispute—Damages inoarded in a Civil 

suit — Crimina' trial not justified. 

It is undesirable that an accused should again be 
put on his trial in a Criminal Court for a compound- 
able offence, after he has purged his offence in the 
Civil Court in the form of damages, {Spencer, /.) 
THIRUVENGADACHARIAR V. Chockalingam Chet- 
TY. 18 L. W. 167 : 76 I . C. 284 : 25 Cr. L J. 138 : 
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CRIMINAL TRIAL—Confession. 


CRIMINAL TRIAL—Counter-cases. 


A. I. R. 1924 Mad. 31. 

-- 'Confession—Retraction of — Jury not warned 

against using it against co-accused—Prejudicei 

Where one of several accused made a confession 
but at the trial retracted the same, the Judge must 
\va.rn the Jury against considering it as regards the 
guilt of the other accused. Failure to do this is a 
clear misdirection and vitiates the trial. {Afewbouid 
and B. B. Chose, JJ.) IBRAHIM, In re. . 

88 I. C. 458 : 26 Cr. L. J. 1146 r 42 C. L. J. 496. 

"— - Conspiracy—Aaiuittal of some of the accused 

—Effect on others. 

So far as the acquittal of a conspirator in a subse¬ 
quent trial is concerned, it is now settled that it forms 
the ground of a reversal of conviction of one tried be¬ 
fore ; on the other hand, the conviction of the latter 
is a perfectly good one ai the time that the judgment 
is pronounced against him, and all the legal conse¬ 
quences of a valid conviction follow from it. As for 
the principle relating to the acquittal of a conspirator 
following from the acquittal of the other when the 
conspiracy is alleged only amongst the two, and \n a 
joint trial held in respect of both, it is based upon rule 
of practice and procedure which under the English law 
appears to be well-settled, that repugnancy or contradic* 
tion on the face of the record is a ground for arresting 
judgment or annulling a conviction and is a ground on 
which the accused can claim an acquittal. In an 
ordinary appeal from an order based on the verdict of 
the Jury, the High Court is bound by the provisions of 
S. 423 ( 2 ) and the provisions of S. 449 , Cr. P. Code. 
Kepugancy in the verdict of Mie Jury is not by itself a 
sufficient ground for quashing a conviction, and there 
is no provision in the Code justifying interference with 
a conviction on the ground of repugnancy in the record. 
Consequently the acquittal of one conspirator has no 
legal effect so far as the other conspirator convicted at 
the earlier trial is concerned beyond suggesting that the 
evidence was found unworthy of credit. (Suhrawardy 
and Mukcriee, JJ.) I. G. SINGLETON v, EMPEROR. 

29 C. W. N. 260 ; 41 C. L. J. 87 ; 86 I. C. 38 : 

26 Cr. L. J. 662 : A. I. R. 1925 Cal. 601. 

-- —Conviction by first class Magistrate under 

S, 30 , Cr. P. Code—Enhancement of sentence in revi¬ 
sion—Legality of. 

Where a first class Magistiate acting under S. 30 , 
•Cr. P. Code, convicted the accused under S. 304 , I. P. 
C., and an application was made to the High Court for 
enhancemen: of sentence, and it was found that the 
Magistrate had inflicted the maximum sentence he 
could inflict, held, that the High Court had no power 
while hearing an appeal as a Court of Revision to en¬ 
hance a sentence, when the maximum sentence ha<i 
ibeen inflicted by the Magistrate. QScott Smith and 
Martineau, JJ.) DaLIP SiNGH v. EMPEROR. 

7 L. L. J. 44 .• 86 I. C. 341 : 26 Cr. L. J. 757 : 

A. I. R. 1925 Lah. 318. 
- Conviction for olfence not charged. 

Where an accused is convicted of an entirely differ¬ 
ent offence from that charged by the Magistrate, it 
would be impossible to postulate that he was not 
prejudiced thereby. The conviction in such a case 
cannot be sustained. {_Findlay, O. J. C.) AKBAR ! 
Hussain v. Emperor. 8 N. L. J. 87 : 891. C. 398 : ; 

26 Cr. L. J. 1358 : A. I. R. 1925 Nag. 294 

Costs. 

—■—- Costs — Acquittal. 

Having got instances in w-hich specific power is given 
by Cr. P. Code to grant costs the maxim express uni- 
quest exclusio alterious applies, wf*ere in specific 
instances a statute gives a Court power to grant costs 


and t.'ie same statute gives the Court its whole cri¬ 
minal jurisdiction, the proper rule of interpretation is 
that expressed in the maxin. quoted above with the 
result that, as the Code gives a specific right of grant- 
i ing costs, it excludes any other right of gianting costs. 

; 33 I.C. S 24 , F'oll. i^Schwabe, C. J .fOldfield and Coutts 
1 '/'rotter, J J.) SaNRARALINOA MUDALIAR v. 

NakaYANa MUDALIAR. 45 Mad. 913: 16 L. W, 413 : 
i ( 1922) M. W. N. 579 : 31 M. L. T. 342 .• 

68 I. C. 615 : 23 Cr. L. J. 583 : 

A. I. R. 1922 Mad. 502 : 43 M. L. J. 369 (F. B ). 

1 Counter-Cases. 

I 

j --— Counter-cases—Which case is to be tried first 

j or both are to be tried simultaneously is to be decided 
'' according to circums tances of each case. 

1 As regards trial of cross-cases, each case has to be 
decided according to its requirements. In a trial of 
cross-cases of rioting, after some witnesses were exa¬ 
mined in the case against the petitioner he prayed 
that the case in which he was complainant might be 
1 adjourned till the disposal of the case against him. 
Held, that for the ends of justice, the case against 
the petitioner should be disposed, of first and then the 
petitioner’s case, if he so wished, be taken up since it 
is not fair to force a person in the position of an ac¬ 
cused per.son to throw himself open to cross-examina¬ 
tion by the other side. {Suhrawardy and Panton, 

J J.) Makhan Mapa V. monindra Nath Biswas. 

42 C. L. J. 83 ; 901. C. 719 : 
A. I. R. 1925 Cal. 1260. 

- Countcr-casCs—Simultaneous trial — Proce¬ 
dure improper. 

As a result of a fight between two parties, both of 
them instituted criminal cases in Court, having made 
reports at the Police Station soon after the occurrence 
on 2 i-ii-’ 22 . The Police sent in two reports on the 
two complaints and the parties were asked to prove 
their respective versions of the two cases. The hear- 
j ing of the two cases was taken up simultaneously by 
the Magistrate and the evidence adduced in one case 
was considered in dealing with the case brought by 
the other party. One of the case^ was dismissed under 
S. 204 , Cr. P. Code, and in the other a charge was 
framed. Held, that the procedure was irregular. The 
case should not have been heard at one and the same 
time and the Magistrate was wrong in considering the 
evidence in one case for the purpose of coming to a 
conclusion in the other. The order passed under 
S. 403 , Cr. P. Code, must be set aside and the Magis¬ 
trate should first finish the case In which a charge 
had been framed and after that case is finished, he 
should pass orders in the other. {Chose and Cuming, 
JJ.) Garibulla AKANDA V. Sadar Akanda. 

25 Cr. L. J. 941 : 81 I. C. 557 : 39 C. L. J. 331 : 

A. I. R. 1924 Cal 813. 
- Counter-cases—Complaint case cannot be post¬ 
poned because of cross police challan—Each case is t„ 
be dealt separately and if Possible iudgioient is to be 
given after close of both cases. 

Postponement of a cross complaint case owing to a 
police challan Is illegal as it is not justified under the 
provisions of S. 344 . The accused in either case can¬ 
not be hampered to prove their case on oath. Simul¬ 
taneous and contemporaneous trial is the proper course 
though each case must be dealt with wholly separately 
from the other and each case must be decided on its 
own merits upon the facts and circumstances appear¬ 
ing therein and judgments in both the cases should be 
if possible delivered after both the trials are finished. 
{Page and Mukerfee, JJ.) BaHATAR v. NOBADALI. 

28 C. W. N. 487 : 26 Cr. L. J. 65 : 




2443 


2444 


QUINQUENNIAL DIGEST, 1921—1925 


CRIMINAL TRIAL—Counter-cases. 

83 I. C. 623 : A. I. R. 1924 Cal. 634. 
- Cottnter-cases—Stay of trial in one—Legality 

of- 

Where there are two counter cases of rioting arising 
out of the same occurrence, the proceedings in one 
cannot be stayed pending the trial and disposal of the 
other on the ground that after the disposal of that 
case it may not be necessary to dispose of the counter. 
{A'ezvhoulil and Suhrawardy., JJf) RaJENDRANATH 
Ghosh z/. amr[talal Chakravarti. 

24 Cr. L. J. 233 : 71 I. C. 697 : 

A, I. E. 1924 Cal. 629 (1). 
- Counter-cases—To be tried by same Magis¬ 
trate. 

It is always desirable that counter-cases arising out 
of the same occurrence should be tried by one and the 
.same (*ourt. {Ne-.ubould ajid Suhrawardy^ 
JUDISTHIR CJOHE v. SHEIKH SaMIR. 

27 C. W. N. 700 : 75 I. C. 364 : 

87 C. L. J. 410 : 24 Cr. L. J. 940 : 

A. I. R. 1923 Cal. 644. 

- Counter-cases—Prosecution evidence in each 

treated as defence evidence in the other. 

The procedure consisting of hearing two cross com¬ 
plaints the prosecution evidence in one being the de¬ 
fence evidence in the other is bad. {^Broadway and 
Fforde, //.) ALLU v. EMPEROR. 

4 Lah. 376 : 76 I. C 980 : 26 Cr. L. J. 68 ; 

6 L. L. J. 103 : A. I. R. 1924 Lah. 104. 

I -— Counter-cases — SimuHaneous trial of, is not 
illegal in itself. 

There is no prohibition in law for simultaneous 
trials of counter cases, but if the accused can show 
any prejudice on account of the simultaneous trial of 
two cases then he will be entitled to a setting aside of 
the conviction (if he has been convicted). K^JCulwant 
Sahay, J.) SiNGH z/ NIKHADNaRAIN 

Singh. 6 P. L. T. 477 : 88 I. C. 603 : 

3 Pat. L. R. (Cr.) 134 : A. I. R. 1925 Pat. 619. 

-‘Counter-cases — Trial of not bad. 

The simultaneous but separate trials of two cross- 
cases of rioting is not bad unless the accused are pre¬ 
judiced. i^Kttlwant Sahay, y.) ShaBAYET KhaN 
V. Emperor. 25 Cr. L. J. 1018 : 

811. C. 794 : A. I. R. 1926 Pat. 152. 

Court’s duty. 

——- Court's duty—Sureties cannot be refected on 

police report. 

When sureties are offered it is the duty of the 
Court to accept them unless it is satisfied that they 
are not proper persons. They should not be rejected 
on police report. {^Ryves., /.) GOPI KHATIK v. 

Emperor. 20 a. L. j. 760 : 23 Cr. L. J. 499 : 

L. R. 3 A. 140 (Cr.) : 68 I. C. 36 : 

' A. I. R. 1922 All. 641. 

' ^Court's duty—Osi a Capital charge—Plea of 
guilty before the Trial Court. 

When an accused is on his trial on a capital charge, 
it is not expedient that the Court should convict him 
even upon a plea of guilty entered before the Trial 
Court itself. As a matter of practice, the Court should, 
in its discretion, put such a plea on one side and pro¬ 
ceed to record and consider the evidence in order to 
satisfy itself, not merely of the guilt of the accused, 
but of the precise nature of the offence committed and 
the appropriate punishment for the same. (Piggott 
and IValsh, //.) SUKHIA v. EMPEROR. 

20 A. I. J. 669 : 73 I. C. 497 : 
24 Cr. L. J. 609 ; A. I. B. 1922 All. 266. 

——“—Caurfs duty—Differetice between a civil and 
criminal case. 


CRIMINAL TRIAL—Court’s duty. 

In civil cases, it is the duty of the parties to place 
before the Court their case as they think best, and in 
criminal cases, the Court must try to get all relevant 
evidence before it and see that justice is done. {Tud- 
ball and IValsh, JJ.') EMPEROR z^. JaNKI PRASAD. 

43 All. 263 : 22 Cr. L. J. 210 : 

L. R. 2 A. (Cr.) 6; 60 I. C. 322 : 19 A. L. J. 196^ 

■- Coutfs duty—Charge should be clear. 

A charge which is not reasonably sufficient to give 
the accused notice of the matter, wdth which he is 
charged, is bad. {^Ghose and Cuming^ JJ>') OatES 

V. Emperor. 88 c.L.j. 163 : 

76 I. C. 417 : 26 Cr. L. J. 177 : 

A. I. R. 1924 Cal, 104. 

■ Court's duty—Civil dispute. 

Where a criminal case is launched on the basis of 
a civil dispute between the parties it would be proper 
for the Magistrate to consider whether or not the case 
w’as of a civil nature and if he came to the conclusion 
that only a civil w’rong had been committed, he should- 
have said so and dealt with the case accordingly. If, 
on the other hand, he was of opinion, that a criminal 
offence had been committed, though he might refer 
to the evidence in a manner equally appropriate to* 
civil proceedings he should not have lost sight of thi& 
fact that he was dealing with a criminal prosecution 
and ultimately he should have disposed of the case 
purely from the standpoint of the criminal law. Where 
the judgment of the Magistrate is neither the one nor 
the other, it is liable to interference in revision. 
(^Buchland and Cuming^ JJ.') BHABANI PrOSaD* 
Moitra V. Hari CHARAN BHATTaCHARJEE. 

24 Cr. L. J. 714 : 73 I. C. 938 r 

38 C. L. J. 7. 

— - Court's duty—Executive considerations must 

be eliminated. 

A Court should keep judicial and executive consi* 
derations separate. Where the Court practically held 
that the accused had been w'rongly convicted but that 
as the situation at the place was likely to cause an 
embarrassing situation for the executive authorities, it 
was necessary that they should be offered up as vic¬ 
tims to avert such calamity. Held, that such a 
course was a travesty of justice. (^Fforde^ y.) KHEM' 

Chand V. Emperor. 26 Cr. I. J. 1839 i 

89 I. C. 315 : A. I. K. 1926 Lah. 626. 

- Court's duty—Trial of an accused—Conflict 

between technicalities and legal rights of the accused. 

If any conflict arises betw'een the technicalities and 
the legal rights of an accused person the latter must 
prevail. {H^allacct /) VenkaTARAMA AiyaR v . 
SUNDARAM PILLAI. 17 L. W. 229; 72 I. C. 885 : 

24 Cr. L. J. 469 : A. I. R. 1928 Mad. 489 r 

44 M. L. J. 119. 

- Court's duty—Judge should hear all evidence. 

It is a general rule that only an authority who has- 
heard the evidence is competent to decide whether the* 
accused is innocent or guilty. Any exception to this- 
rule must be strictly construed as S. 349 , Cr. P. Code, 
creates one of such exceptions. {^Kotvaly A* J-Cjf 

Baba v. Emperor. 24 Cr. L. J. 788 : 74 I. C. 66 : 

A. I. B. 1924 Hag. 87. 

■ - Court's duty — Judgmestt—Day fi.ved for 

hearing of pleader not obligatory. 

Where a Magistrate has'fixed a day for delivery of 
judgment and is ready with the judgment on that day 
it is not obligatory upon him to hear the pleader for 
the accused before delivering judgment. i^Prideaux^ 

A. J. c.) nyau Khan v . emperor 

28 Cr. L. J. 752 : 69 I. G. 640 ; 
A.I.B. 1923 Hag. 208. 

— ■ ■ — Court's duty — Approi'cr's ezddence. 
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CBIMINAL TBIAL—Court's duty. 


CBIMINAL TBIAL—Defence. 


A Judge must direct hims«elf to treat the evidence 
of approver with the greatest caution and suspicion, 
but nevertheless to act on his evidence if he believes 
it. A conscientious jury must treat the advice of the 
Judge with the greatest respect, but must nevertheless 
give a decision in accordance with their conscience. 
X^Hallifax and Afacnair, A. J. Cs.) GOVINDA v. EM¬ 
PEROR. 69 I. C. 257 ; 23 Cr. L. J. 673 : 

17 N. I. B. 113. 

- Courtis duty. 

A Judge ought not to take the role of a prosecutor. 
(IVazf'r Hasan. A. J. C.') SaRJU SINGH v. Em- 
PEROR. 26 Cr. L. J. 1236 : 88 I. C. 852 : 

A. I. B. 1925 Oudh 726. 

' -Court's duty—Court must hear arguments 

offered. 


It is the duty of the Court to hear any arguments 
that may be offered in every criminal trial or proceed¬ 
ing. {Daiai. A. J. C.) BaIJ NaTH SaH v. EM- 
PEROR. 27 0. C. 323 : 26 Cr. L. J. 1380 : 

83 I. C. 340 : A. I. B. 1925 Oudb 228. 


“ Cottri*s duty — 7'raveiting alloivance of witness 
ordered to be deposited—Amount should be specified — 
Cr. P. Code, S. 257 . 

A Court ordering a party to deposit the travelling 
allowance of a witness should state the amour t of the 
travelling allowance to be deposited. (Hu/want Sohay, 

y.) GocRi Shankar v. Collector of Muzaffer* 


PUR. 6 P. L. T. 216 : 3 Pat. L. B. (Cr.) 127 : 

87 I. C. 421 ; 26 Cr. L J. 965; A. I. B. 1926 Pat. 663. 
- Court’s duty. 

Where there is considerable divergence between 
the caj e for th e prosecution and the case for the 
accused in a case of rioting and there were several 
accused it is the duty of the Trial Court as well as the 
Appellate Judge to examine the evidence carefully so 
as to show that he was fully convinced upon the con¬ 
sideration of the pros and cotis of the case that the 
prosecution story was true. It is the duty of the 
Appellate Court to go into evidence and to refer to it 
with reference to the individual case of each of the 
accused, i/wa/a Prarad and Coutts, J J') JlWAN- 
RAUT Emperor. 1 Pat. L. B. (Cr.) 65 : 

72 I. C. 610 : 24 Cr, L. J. 407 : 4 Pat. L. T. 602 : 

A. I. B. 1924 Pat. 380. 


- Court’s duty — Acquittal—Adverse remarks — 

Propriety of—Police manual—Compliance with. 

A Magistrate exercising judicial functions has to 
divest himself of his executive powers and his judicial 
pronouncements should not be disfigured by an entry 
as required under the Police Manual, particularly as 
it is based upon the Magistrate’s personal impressions 
drawn from irrelevant matters which the accused has 
no opportunity to meet. Where a Magistrate acquits 
the accused holding the prosecution case to be false, 
he has no power to add in the judgment “ Enter true ” 
w’hich is wholly inconsistent with his express finding 
as to the falsity of the case and the said remark to¬ 
gether with the reasons forthe same should be deleted 
for the judgment as the accused may be gravely pre¬ 
judiced by it. i/wala Prasad,/.) BlRNARAYAN 
V. Emperor. 3 Pat. L. T. 239 : 67 I. c. 196 : 

23 Cr. L. J. 371 : A. I. B. 1922 Pat. 97. 

”— Court’s duty—Cruelty to animals. 

Honorary Magistrates should deal severely with cases 
of great cruelty to animals. i^Heald, J.') Emperor z/. 
BeJaI. 3 Bur. L. J. 155 : A. I. B. 1924 Bang. 373 Cl). 

' Court’s duty — Cor.viction for less serious 


offenee. 


Per Pobinson, C. J .—The general rule which should 
guide the Courts is to convict of and punish for the 
most serious offence that is established provided, of 


course, that the accused has been charged with and 
ha^ had an opportunity of meeting the charge of that 
offence. There is no ground for holding that the 
Legislature meant to confine the Court to that offence 
when the facts proved, amount to another and more 
serious offence. {Pobinson, C. J. and Macgregor, J.') 

Nga Shan v. Emperor. l Bur. L. J. 179 ; 

IJ L. B. B. 422 : 73 I. C. 145 : 24 Cr. L. J. 529 : 

A. I. B. 1923 Rang. 37. 

' Court's duty—Plea of guilty. 

Independent evidence should be taken by Court 
notwithstanding accused’s plea of guilty. (^Kennedy, 
J. C. and Raymond, A. J. C.') EMPEROR v. KaSIM 

Walad Mohamad Saffer. 

17 S. L. R. 268 : 26 Cr. L. J. 177 : 83 I. C. 887 : 

A. I. R. 1925 Sind 188. 
Court's duty—Directions of stiperior exe¬ 
cutive authority when need not be cared for. 

It is the duty of a trying magistrate to ignore extra¬ 
judicial directions given by a superior authority as to 
the disposal of the ca.se. {/Cesinedy, J. C. and 
Madgaonkar, A. J. C.') BaSSARMAL AWATMAL v. 
Emperor. 23 Cr. L. J. 31 : 64 I. C. 511 : 

15 S. L. R. 149. 

Death of Complainant. 

——Death of complainant — Abatement. 

A criminal prosecution under S. 323 , I. P. Code, 
does not abate by reason of the death of the person 
injured. 44 M. 417 , Ref. {.Dalai, J.') MUSA v. 
Emperor. 22 A. L. J. 620 ; L. B. 5 A. 96 (Cr.) : 

81 I. C. 719 (1) : 26 Cr. L. J. 1007 (1) : 

A. I. R. 1924 All, 666 (2). 

- - -—Death of complainant — Abatement. 

The death of the complainant or the person in jured 
' does not terminate or cause to abate criminal pro¬ 
ceedings once legall) instituted, whether upon a com¬ 
plaint or otherwise. {Chevis and Scott-Smith. JJ.) 
Hazara Singh v. Emperor. 2 Lah. 27 : 

69 I, C, 918 : 22 Cr. L. J. 166 : A.I.B. 1922 Lah. 227. 

Defence. 

- Defence witstess produced by 07ie accused cannot 

be used by prosecution against others. 

The evidence of a defence w’itness produced by one 
accused cannot be treated as prosecution evidence 
against other accused. (.A/uker/ee, J.') BaHORU v. 

Emperor. 26 Cr. L. J. 1018 : 87 I. C. 842 : 

A. I. B. 1926 All. 769. 

-- Defence—Conviction for rioting—Plea of self- 

defence raised for first time in appeal—Court should 
examine the plea. 

Where the accused were convicted of the offence of 
rioting and in appeal they raised the plea of self- 
defence for the first time in the whole proceedings, 
held, that they w’ere entitled to have the plea examined 
by the Court. {A/ears, C. J. and Sulaiman, y.) 

ajudhia Prasad v. Emperor. L. b. 6 A. 81 Cr.; 
26 Cr. L. J. 997 : 87 I. C 697 : A.I.B. 1925 All. 664. 

— Defence—Accused wishing to examine certain 
witness for defence—If on-examination—Conviction is 
bad. 

Where the accused wanted to examine a witness in 
his own defence but the witness was not examined, 
held, that the accused was deprived of a right which 
he had by law and that his conviction was bad. 
{Walsh, /.) BHAGWAN DaS v, SaDDIQ AHMAD. 

23 A. L. J. 73 : 86 I. C. 79 : 26 Cr. L. J. 703 : 

I. B. 6 A. 101 (Cr.) : A. I. B. 1925 All. 318 (1). 

■ Defence—In cases invclving question of inten- 

. tion, if the facts are such as would cause a man of 
cmdinary prudence and ability to infer a guilty intent, 
the accused should rebut such inference^ 
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CRIMINAL TRIAL—Defence. 

( ase wliich involves a question of intention really 
rests upon the facts which are found. If those facts are 
such that a person of ordinary prudence and ability 
would come to the conclusion that they point to a 
guilty intent oii the part of the accused it is for the 
accused to rebut that guilty intention : and if he does 
not so rebut it. the guilty intent is as much found 
against him as his physical acts. 37 AW. 395 . Foil. 
i/foys. /.) iMANNI t/. liMPKROR. 

L R. t) A. 127 fCr.) : A. I. R. 1924 All. 764. 

—/ncousistcut defence must he allowed. 

My setting up on inconsistent defence there can be 
no tloubt that the case for the accusetl becomes con- 
siileiably \veal<er tlinn if he settled his best line of 
defetu e and set up that defence only. Hut there is 
nothing iliegil in setting up an alternative and incon¬ 
sistent defence. (jV eivhould and Snhraiuardy^ JJ.') 

N'agkndka Chandra v. Emperor. 

38 C. L. J. 203 : 27 C. W. N. 820 : 

A. I. R. 1923 Cal. 717. 

- Defence—Private defence—Duty of Court to 

^tve effect to defence. 

If on the record a right ol private defence can be 
clearly raised the Court would give effect to it, even 
though not pleaoed by the person accused. {Broadway, 

J.) vvaryam Singh v. emperor. 

24 Cr. L. J. 451 : 72 I. C. 611 : 

A. I. R. 1922 Lah. 394 (2). 

- Defence — Self-defence plea is not available 

where there is genera! fight between parties. 

I'he defence of self-defence which must be specific 
and individual in every case cannot be relied on where 
there is good evidence to hold that there was a general 
fight between two parties. {Odgers and Wallace^ //•') 
M. Peda SomaDU z. N. APPIGADU. 47 M. 232 : 

18 L. W. 705 : 33 M. L. T. 159 : 81 I. C. 203 : 

25 Cr. L. J. 716 t A. I. R. 1924 Mad. 379 : 

45 M. L. J. 602. 

- Defence— Sessions trial—Defence having a 

Counter-case should give evidence and should not rely on 
the discrcpaxcies in prosecution evidence. 

It is advisable that when persons who are accused 
of serious charges in the Sessions v_ourt have a counter¬ 
case and have also to give some substantive evidehce 

# 

in support of it. they should produce that evidence 
and not rely on the chance of finding discrepancies 
and looplioles in the prosecution evidence. {Mullick 
and Jwala Prasad, J/.) FERSHAD TeWARI v. 

Emperor. 26 Cr. L. J. 1589 : 90 I.C. 661 : 

A. I. R. 1926 Pat. 5. 

Duty of prosecution. 

■' - Duty of prosecution—Evidence after closing 

of the case by prosecution is not allcnved. 

An accused is entitled to know what the evidence 
against him is before he is called upon for a defence 
at all, and the closing of the case for the pro.secution 
IS no mere form but with certain exceptions, closes the 
door to any further evidence against the accused. Far¬ 
ther the prosecutor cannot re-open his case and make 
additions to it except such voluntary additions as the 
accused may make himself. The only thing that an 
accused person has to meet in a criminal trial is the 
case for the prosecution, and such additions thereto as 
he may have voluntarily added by his own statement 
and those of witnesses whom he calls in his defence. 
{iVaish, /.) Mahadeo Prasad v. Emperor. 

45 All. 323 : 21 A. L. J. 179 : L. R 4 A. 57 (Cr.) : 

A. I. R. 1923 All. 322. 
■■■ ' " —Duty of prosecution — Sessions—All witnesses 
to be tendered for cross examination except false ones. 


CRIMINAL TRIAL—Duty of Prosecution. 

Where ten witnesses were examined before .the 
committing Magistrate on behalf of the prosecution 
and of these seven were not examined in the Sessions 
Court nor were they tendered for cross-examination 

although an application was made on behalf of the 
accused that this should be allowed and it was not 
suggested that these witnesses were discarded by the 
Public Prosecutor on the ground that if examined they 
would not tell the truth. Held ; the accused was en¬ 
titled to have them put in the box for cross-examin¬ 
ation. {Newbould and Suhrazoardy, //•) 

Nagendra Chandra v. Emperor. 

38 C. L. J. 203 ; 

27 C. W. N. 820 : A. I. R. 1923 Cal. 717. 

- Duty of prosecution—Omission to examhu a 

large number of -vitnesses examined before Committing 
Magistrate—Inconsistent defences. 

Ten witnesses were examined before the Committing 
Magistrate on behalf of the prosecution. Of these 
seven were not examined in the Sessions Court nor 
were they tendered for cross-examination although an 
application was made on behalf of the accused that 
this should be allowed. It was not suggested that ' 
these witnesses were discarded by the Public Prosecu¬ 
tor on the ground that if examined they would not 
tell the truth. Held, the accused was entitled to have 
them put in the box for cross-examination. Held 
farther that the Session^ Judge erred in holding that 
the accused could not set up an alternative defence 
which was inconsistent with the first defence set up 
by him. By setting up an inconsistent defence there 
can be no doubt that the case for the accused becomes 
considerably weaker than if he settled his best line of 
defence and set up that defence only. But there is 
nothing illegal in setting up an alternative and incon¬ 
sistent defence and the accused’s pleader should be 
allowed to argue the alternative defence before the 
jury. {iVewhould and S uhrazuardy, J J.') NaGENDRA 
CHANDRA DHAR v. EMPEROR. 

27 C. W. N. 820 : 38 C. L. J. 203 : 25 Or. L. J. 190 : 

76 I. C, 430 : A. I. R. 1933 Cal. 717. 

Duty of prosecution to adduce all available 

evidence. 

It is the duty of the prosecution to put all the evi¬ 
dence before the Court and the only valid excuse for 
not examining these witnesses would be that no reli¬ 
ance could be placed on their evidence. ezvbouid 
and Suhrazvardy, //.') MAHOMED YOUNUS v, EM¬ 
PEROR. 25 Cr. L. J. 467 (2) : 77 I. C. 619 : 

50 Cal, 318 : A. I. R. 1923 Cal. 517. 

- — Duly of Prosecution — Witruss—Omission to 

call. 

Where the prosecution has reason to believe that 
the inmates of the house of the accused, if examined, 
would not tell the truth not being inclined to help the 
prosecution, that is sulficient cause for omitting to call 
them. {Newbould and Snhrawardy, J EMPEROR 

V. BaLaKAM Das. 49 Cal. 358 : 71 I. C. 686 ; 

24 Cr. L. J. 221 : A. I. R. 1922 Cal. 382 (2). 
- Duty of prosecution — Duty to prove charge. 

Where the prosecution case is false on the whole 
the accused must be acquitted whether his defence 
be true or false. {Afezobould and Suhrawardy^ //•) 
GOURI NARAIN TILHIKRAM. 

65 1. C. 1004 : 23 Cr. L. J. 220 : 25 C. W. K. 838. 

- Duty of prosecution — Charge— Date and place 

of occurrence to be proved. 

In a case of assault where the charge mentions a cer¬ 
tain date and place at which it occurred, the prosecu¬ 
tion must prove the same. It is not open to the judge 
to convict the accused for an assault which took place 
' at a different place or time. {Broadway^ /.') jALA* 
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CRIMINAL TRIAL—Duty of Prosecution. 

LUDDiN V. Emperor. 25 Cr. L J. 47i : 

77 I. C. 823 : 6 Lah. L. J. 572 ; 

A. I. R. 1924 Lah. 616. 

- Duty of prosecKtion — Prosecution must call 

all ivitnesses w/io prove their connection with the trans¬ 
action unless it thinks that they loill tell a lie or they 
arc not necessary. 

All witnesses who prove their connection with the 
transaction, connected with the prosecution, should be 
called, unless the prosecution is under the bona fide 
belief that such witnesses would not speak the truth, | 
but the Public Prosecutor is not bound to call as wit¬ 
nesses for the Crown any person whose evidence in 
his opinion is unnecessary. 8 Cal. 121, Appr. ; 42 Cal. 
.422, Dist ; 15 All. 84 ; 49 Cal. 277, Foil. {^ Odgers , y.) j 

Dokaiswami Udavanz'. Emperor. ' 

33 M. L T. 213 (H. C.) : (1923) M. W. N. 782 : | 

25 Cr. L. J. 76; 75 I. C. 987 : 

A I. R. 1924 Mad. 239 : 45 M. L. J, 846. j 

'Duty of prosecution — Witnesses^ hostile — ' 
Procedure. ' 

the duty of the prosecutor was to have hos- I 
tile witnesses in attendance so that they could be i 
examined by the defence, if necessary, though he is 
not bound to produce witnesses who were considered 
by the prosecution to be false. The Court cannot I 
allow the prosecutor to put them in and at once 
begin to cross-examine them. (Scott-Smith and Broad- 
icay, Jy.) MahanT NaRaIN DaS v. p:.viperok. 

3 Lah. 144 : 23 Cr. L. J. 613 ; 68 I. C. 113 : 

9 P. W. R. 1922 (Cr.) : 4 Lah. L. J. 91 ; 

A. I. R. 1922 Lah. 1. 

••Duty of prosecution —Public Prosecutor-- 
Duty of. t 

There should be on the part of the Public Prosecu¬ 
tor no unseemly eagerness for or grasping at conviction. 
He is not to aggravate the case against the prisoner 
but has to perform his duties with that calmness and 
impartiality which should ever characterise the Public 
Prosecutor. He has to aid the Court in discovering 
the truth and also in the discharge of its duty to do 
justice as between the Crown and the accused. {A'in- 
khede, A J. C.) ANANT WaSUDEO v. EMPEROR. 

7 N, L. J. 15 5 : A. I. R. 1924 Nag. 243. 

- Duty of prosecution—rVeakness of defence 

cannot kelp prosecution which must prove guilt beyond 
reasonable doubt. 

The weakness of the defence must not be allowed 
to bolster up a weak case, for the prosecution has not 
•only to establish the guilt of the accused but it must 
establish it beyond any reasonable doubt. {IVazir 
Hasan and Heave. A J. Cs.') Hira LaL v. 
Emperor. 27 O, C. 188 : 26 Cr. L. J. 226 : 

84 I. C. 4.9 : A. I. £. 1925 OudE 78. 

— — —'‘Duty of Prosecution — Aggravation of — 
With false story—Risk to prosecution. 

When the prosecution comes to Court with a false 
story in order to aggravate the offence they must take 
the risk of failing to prove the crime which was really 
• committed. {Dalai. J.Cf) HaR PraSaD z/. Em- 
PEROR. 1 0. W. N. 859. 

- ——Duty of Prosecution — Non-production of 

material witnesses. 

The non-production of material witnesses like the 
.investigation officers and the failure to explain it are 
•serious omissions which cannot but throw suspicion on 
•the whole prosecution case. {Coutts and Adami. J J.') 
NiRu Bhagat V. Emperor. 1 P. 630 : 

71 I. C. 219: 24 Cr.L. J. 91 : 4 P. L. T. 76 : 

A. I. B. 1922 Pat. 582. 

Evidence. 

-Admissibility. 

Q. D,—VOL, I—154 


CRIMINAL TRIAL—Evidence—Admissibility. 

! Credibility, 
i Doubtful. 

Expert evidence. 

Failure to examine witness. 

Identification. 

Maps and plans. 

Motive. 

Procedure. 

Quantum of. 

Retracted statements and confessions. 

Value of. 

Miscellaneous. 

Evidence—Admissibility. 

- Evidence — Admissibility. 

Matters tendered in evidence ijy the pro.'>ecution 
must be dealt with summarily and instantly by the 
judge at the trial when they are tencleied. He ought 
to guard very carefully against allowing a discussion in 
Court, or the reading of a document in Court in the 
presence of assessors when it is inadmissible. The 
benefit of a reasonable doubt ought to be given by the 
Bench even to the admission of evidence, particularly 
documentary evidence, during the trial. {iValsh and 
Sulaiman, //.) EaUA.M SiNGH v. E.MPEROR. 

L. R. 6 A. 73 (Cr.) : 861. C. 817 ; 26 Cr. L. J 881 : 

A. I, R. 1925 All. 405. 
- Evi dence — A d m i ss ibility . 

Question of admissibility must be answered prior to 
appreciati-on of evidence. {A/ears, C. J. and Pig- 
gott. y.) Emperor v. Harprasad Bhargava. 

45 All. 226 : 21 A. L. J. 42 : L. R 4 A. 19 (Cr) : 

A I. R 1923 All. 91. 

— —- Evidence — Admissibility—Discovery of orna- 

j meats of deceased is not evidetice against accused. 

! The discovery of the ornaments of the deceased in a 
I place belonging to somebody else and without being 
! pointed out by anybody, is no evidence against the 
I accused. {Piggoti and M^alsh. //.) Ml'. SUKHIA 
I S'. Emperor. 20 A. L. J. 669 : 24 Cr. L. J. 609 : 

; 73 I C. 497 : L. R. 3 A. 101 (Cr.) : 

j A. I. R 1922 All. 266. 

- Evidence—Admissibility —Pre/udice. 

Where in a criminal trial a document is admitted in 
evidence though it is really inadmissible, it does not 
vitiate the trial, unless the accused has been prejudi¬ 
ced thereby. {Greaves and Panton. J KaLIA Z'. 
Emperor. 26 Cr. L. J. 579 : 85 I. C: 723 : 

A- I. R. 1925 Cal. 959. 

. • “ Evidence — Admissibility — Inadmissible evi- 

\ dence admitted—Accused prejudiced—Trial is vitiated. 

Where evidence of bad character, complicity in 
other crimes, confessional ' statements made to the 
Police and pure hearsay evidence which on the face 
of it deserved to be excluded were admitted. 
Held, that the admission of such evidence could 
not but have resulted in prejudice to the accused and 
a verdict based on such inadmissible evidence can 
never be upheld. {VValmsley and Mnkeriee. yy.') 
Sheikh Abdul z'. Emperor. 86 I. c. 830 : 

26 Cr. L. J. 606 : A. I. R. 1925 Cal. 887- 
— — Evidence — Admissibility—Depositions in one 

case copied in anothe> — Illegality. 

It is illegal for a Magistrate trying a criminal case 
to take the depositions in one case and have them 
copied and used in another case. {Sanderson. C. /. 
and Chotzner. y.') MaZaHAR ALI v. EmpebOR. 

50 Cal. 223 : 24 Cr. L. J. 198 : 

27 C. W. N. 99 : 71 I. 0. 662 : 

36 C. L. J. -m : A. I.R, 1923 Cal. 196. 
- Evidetue — Admissibility. 

Where admittedly there is enmity beween the' 
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CRIMINAL TRIAL—Evidence—Admissibility. 

parlies and llie prosecution have implicated wholly 
innocent persons their evidence cannot be fully relied 
upon without some strong independent corroboration 
The fact the accused made an effort to concoct false 
evidence of an alibi does not go to prove that he com¬ 
mitted the offence charged. (Sroil-SMit h, /.) 
Tabri Emperor. 6 Lah. L. J. 326 : 

84 I. C. 937 : 26 Cr. L. J. 393 : 

A. I. R. 1925 Lah. 42. 

- Evidence- — Admissibility — Practice. 

Where a witness merely referred to certain docu¬ 
ments in which he stated his evidence was to be 
found and the documents were put on the record as 
evidence. 

Held, that the course was illegal. {Proadway and 
pfordc, //.) Lal Singh 7.'. Emperor. 

5 Lah. 396 : A. I. R. 1925 Lah. 19. 

- Evidence — Admissibility—Police diary may 

be used for accused. 

Statements embodied in police diaries can be used 
in favour of an accused person, but not against him. 
\Zafa>- Ali /.) RaJINDAR SINGH r/. EmPEROR. 

A. I. R. 1923 Lah. 516. 

- Ei;idenc€ — Admissibility—Fact of accused 

having been thought of as an approver—Statement 
made to Police is not admissible. 

The fact that a .-ubordinate Police Officer took the 
accused along with the approver to the Superintendent 
of Police as she was a confessing prisoner and it was 
necessary to decide which of them should be selected 
as the approver in the case cannot be admitted in 
evidence and must be Ignored. (^Chevis and Abdul 
Qadtr. //.) ShWA DIN v. EMPEROR. 

5 Lah. L. J. 128. 

— ■ — Evidence — Admissibility—Production of libel 

in original is essential j 

In case of written defamation the Court should ' 
insist on the production of the original and should not 
easily admit certified copies. {Odgers and Hughes, 
/J.) K. Burke v. T. C. W. Skipp. 

18 L. W. 718 : 33 M. L. T. 168 : 

(1923) M. W. N. 913 ; 25 Cr. L. J. 641 : 

81 I. C. 129 ; A. I R. 1924 Mad. 340 : 

46 M. L. J. 754. 

- Evi deuce — Admissibility—Evidence before 

one Magistrate is not evidence before another Magis¬ 
trate. 

Evidence taken by one Magistrate is not evidence in 
a trial before another Magistrate unless some provision 
of law expressly makes it so. Mere consent of parties 
will not do. (^/irishnan, y.) CHINA VeNKA, In re. 

17 L. W. 247 : 72 I. C. 525 : 

24 Cr. L. J. 413 ; A. I. R. 1923 Mad. 327. 

- Evidence — Admissibility—Deposition of wit¬ 
nesses taken in a previous trial — Conviction. 

The accused and his father were placed together on 
trial but after the trial proceeded for some time, it 
was decided to hold two separate trials and the Judge 
then began the trial of the accused and exhibited the 
evidence already given at the joint trial. Then that 
judge ceased to hold office and his successor decided 
to hold trial de novo but exhibited the depositions of 
witnesses in the previous trial without examining 
them de novo. Held that in doing so there was an 
Irregularity in the procedure which would vitiate the 
proceedings and that the consent of the accused 
would not cure such irregularity, 12 C. W. N. 140 , 
Foil. In such a case the appellate Court has not 
plenary discretion to decide whether the accused has 
been prejudiced by the irregularity. 39 M. 449 , Ref. 
{Oldfield and Ramesam, //.) KOTTAMMAL K. 


CRIMINAL TRIAL—Evidence—Credibility. 

UmMAR HaJEE, In re. 46 M. 117 : 69 I. C. 636 

(1922) M. W. N. 644 : 16 L. W. 697 
23 Cr. L. J. 748 : A. I. R. 1928 Mad. 32 

43 M. L. J. 669. 

' Evidence — Admissibility—Signed statement 
of persons before monegar—If substantive evidence 
against the accused. 

Where two persons made a statement before the 
monegar shortly after the commission of an offence 
and signed the same, but at the trial deposed differ¬ 
ently, held, that the statements cannot be used as- 
substantive evidence against the accused, as it was 
not a statement recorded on oath in the presence of 
the accused by a Magistrate empowered to take down 
evidence. It can only be used to corroborate or con- 
tradict statements made on oath at trial. {Spencer 
and Kumaraswami Sastri, JJ%) MALAYA GOUN- 
DAN, In re. (1921) M. W. N. 872 : 14 L. W. 612: 

66 I. C. 326 : 23 Cr. L. J. 262 : 

A. I. R. 1922 Mad. 303 : 42 M. L, J. 278. 

- Evidence — Admissibility—Hearsay evidence 

in India is generallly not reliable. 

In India, it is most dangerous to accept vague 
statements of hearsay information. Often what a man 
bears he believes that he saw it himself. {DalaE 
A. J. C.) RaGHUDATT V. EMPEROR. 

24 Cr. L. J. 791 : 74 I. C. 636 : A.I.R. 1924 Ovdb 187. 
- Evidence — Admissibility—First information- 

—Statement made to Police. 

A statement casually made to a Sub-Inspector of 
Police is not first information and cannot be relied on 
as such. {Coutts and Das, J J DaSRATH SINGW 
V. Emperor. l Pat. L. R. (Cr.) 192 : 67 I. C. 602 : 

23 Cr. L. J. 406 • A. I. R. 1923 Pat. 168. 

- Evidence—Admissibility—Evidence of pre¬ 
vious convictient may vitiate trial where Magistrate 
is influenced by it in his decision. 

The trial is vitiated by the admission of the evi¬ 
dence of previous conviction prior to the accused s- 
entering upon his defence, where it was clear that the 
Magistrate was influenced by his knowledge of bad 

character of the petitioner. 

Held (Per May Oung, /.) It is not perhaps easy 
to keep the mind entirely free from prejudice when 
the record and the police papers show that the pri¬ 
soner in the dock is an ex-convict. But the provisions 
of S. 310 of the Code of Criminal Procedure, whereby 
in sessions trials, all knowledge of previous conviction 
is rightly withheld from jurors and assessors until aftej 
the accused has either pleaded, or been found gailty^ 
indicate the importance of the complete e.xdusion of 
such knowledge when weighing the evidence as to the 
truth or otherwise of the main charge. The principle 
underlying the legal provision may also be seen in 
S. 54 of the Indian Evidence Act under which a pre¬ 
vious conviction is declared inadmissible against an 
accused person, except where evidence of bad charac¬ 
ter is relevant. A, I. R. 1923 Cal. Dist. {May 
Oung, If) MAUNG E GYI V, CROWN. 1 R. 620 : 

A. I. R 1924 Rang. 91. 

_ Evidence—Comparing evidence with statement 

of witness before police—Propriety of 

The practice of comparing in criminal trials state¬ 
ments made by witnesses in court under oath with 
statements which they are alleged to have made to- 
the Police during the investigation should be con¬ 
demned. {Shadi Lal, C. J- and Fforde, 

MOHAMMAD V. Emperor. 8 ® I- 9* 

26 Cr. L. J. 1308 (Lah.). 

Ryidenoe—Credibility* 

- Evidence — Credibility—Rejection of evidence 

—Evidence Act, S. Ii8. 


1 
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Rejection of evidence on the ground of a relation of 
tbe witness belonging to the same village as the wife 
of a near relation of the accused was held to be bad. 
(^Scott'Smith and Fforde^ JJ,') BaGH SinGH v. 
Emperor. 25 Cr. L. J. 625 : 

81 I. C. 113 : A I. B. 1925 Lah. 49. 
" —Evidence — Credibility. 

Wliere admittedly there is enmity between the par¬ 
ties and the prosecution have implicated wholly inno¬ 
cent persons their evidence cannot be fully relied upon 
without some strong independent corroboration. The 
fact that the accused made an effort to concoct false 
evidence of an alibi does not go to prove that he com¬ 
mitted the offence charged. (^Scott-Smitn, /.) 
TaBRI ?/. CROWN. 6 L. L. J. 326: 

84 I. C. 937 ; A. I. R. 1925 lah. 42. 

- Evidence — Credibility — Witnesses — Stock 

7oitnesses—Penal Code^ S. 124 -^. 

Where in a case under S. 124 -A some of the witness¬ 
es produced are Zaildars and I.ambardars who have 
admittedly appeared as witnesses on behalf of the 
police in a large number of political or semi-political 
cases, /deldy that little reliance should be placed on 
evidence of such slock witnesses, and as to the police 
constables and Sub-Inspectors of Police, ^eldy that 
where they have given a highly coloured and ex¬ 
aggerated statement with regard to the whole affair, 
it is impossible to sustain the convictions on their oral 
evidence alone where it is contradicted b 3 ' their own 
police diaries. {Afoti Sagar, /.) KiSHAN SiNGH v. 
Emperor. 25 Cr. L. J. 279 : 76 I. C. 871 : 

A. I. B. 1923 Lah. 333. 
"' "Evidenee — Credibility—~ Uncorroborated and 

interested testimony. 

It would be unsafe to base a conviction upon an 
uncorroborated and interested testimony. (Afar- 
tineau, /,) NURA v. EmpeROR. 

3 X. L. J. 482 ; 67 I. C. 691 ; 23 Cr. L. J. 431 t 

A. I. B. 1922 Lah. 456. 

- Evidence — Credibility. 

To discredit witnesses merely because they are 
Police men is impossible. (Scott Smith and Broad- 

'^ay, //.) Mahant Narain Das v. Emperor 
3 Lah. 144 : 23 Cr. L. J. 613 : 9 P. W, B. 1922 (Cr.) ; 

4 Lah. L. J. 91 : 68 I. C. 113 : 
A I. B. 1922 Lah. 1. 

~ ■ ■‘—Evidence — Credibility—Evidence partly un¬ 

reliable is worthlei^. 

The evidence of a witness disbelieved in respect of 
one accused should not be relied upon in respect of all. 
When a witness admits that he disclosed his know’- 
ledge to the police at a very late date without any 
explanation of the delay his evidence is almost worth- 
1 ess. (Shadi Lal^ C. J. and Le Eossignoly y.) 
Kehri V. Emperor. 3 Lah. L. J. I47 

'— Evidence—Credibility of oral evidence—High 
Court must be mainly guided by trial Court. 

The High Court must be guided as regards the cre¬ 
dibility of oral evidence mainly by the Court that 
heard it. (Simpson and ^okatan Hath Afisra^ A. J. 

Cs.') Sheo Narain v. Emperor. 

12 0. L. J. 429 : 89 I. C. 261 : 26 Cr. L. J. 1317 : 

A. I. B. 1925 Oudh 715. 

- Evidence — Cyedibili ty \ 

The principle falsus in uno falsus in omnibus cannot 
be universally applied in India. (Pullan, A. /, C.) 

Prag Emperor. ll o. l. j. 693: 

82 I. C. 33 : 25 Cr. L. J. 1169 : A. I. B. 1925 Oudh 65. 

- Evidence—C redi bility . 

The evidence of a person who made two inconsist¬ 
ent statements is not reliable. (Jwala Prasad^ J.') 
SheobhaJan Ahir V. Emperor. 2 Pat. L. T. 125. 
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Evidence—Doubtful. 

- Evidence — Doubtful—Conviction not safe. 

Where the inference suggested by what happened 
at the interview is equivocal and where the explana¬ 
tion put forward by the accused is reasonably possi¬ 
ble, the theory of innocence cannot be said to have 
been sufficiently negatived by the prosecution. [Mac- 
leod,C. J.and Shah, /.) EMPEROR v. Amir-^ 
UDDIN. 24 Bom. L. R. 534 : 

23 Cr. L. J. 466 : 67 I. C. 818 : 
A. I. R. 1923 Bom. 44 (2). 

--— Evidetice—Doubtf ul—Search witnesses. 

Two of the witnesses present at the search stated 
that the articles produced, viz., silver bank and band 
were produced Irom a tind, but a third witness stated 
that the//W contained a silver bank ■ 2 cc\d made no 
mention of the other articles. No explanation was 
even suggested as to how the other article came to be 
there; Held, that the circumstances under which these 
things were produced were not altogether bejond sus¬ 
picion. (Fforde, y.) SaUDAGAR SlNGH v. EMPEROR. 

5 Lah. L. J. 672 : A. I R. 1923 Lah. 683. 

"— Evidence — Doubtful—Suspicion if amounts 
to proof. 

Suspicion cannot be a substitute for proof. (Shadi 
Lai, C. J. and Zafar Ali, /.) SURAT SiNGH v. EM¬ 
PEROR. A. I. R. 1923 Lah. 42. 

- Evidence — Doubtful — Re-trial is not neces¬ 
sary. 

When the evidence in the case is of a doubtful 
character re-trial is unnecessary. (fC umaraswami 
Sa$try,J.^ RaMASWAMI THEVAN, 7?^ re. 

14 L. W. 688 : 69 I. C. 380 (1) : 23 Cr. L. J. 700 : 

30 M. L. T. 18. 

- Evidence — Doubtful—Appreciation of—Police 

investigation unfair and tainted—Effect of. 

When a police investigation with respect to any 
particular accused person is tainted, a Court will have 
great hesitation in believing the prosecution evidence 
as it is very difficult to know where an investigating, 
officer who has been detected in fabricating false evi¬ 
dence will stop in such fabrication. (Dalai, J. C.) 

Hasnukhan V. Emperor. 891. c. 241 (2) : 

10 O. & A. L. R. 1133. 

- Evidence — Doubtful—Coninction is unsafe. 

Where the whole prosecution evidence in regard to 
the actual occurrence has been disbelieved except the 
evidence of the complainant himself, and it is found 
that there is serious enmity between the accused and 
the complainant, it is unsafe to convict the petitioner. 
(Coutts and Dass, JJ.') BhaNGI Dubey v. EM- 
PEROR. 4 Pat. L T. 503 : 1 Pat. L. R. (Cr.) 151 : 

72 I. C. 360 (2) : 24 Cr. L. J. 360 (2) r 

A. I. R. 1923 Pat. 619. 

- Evidence — Doubtful — Injury—Mark ?iot seen- 

The absence of any external mark of injury is not 
necessarily destructive of the case that the injury was 
caused by a brick. It is possible that a blow in the 
abdomen is less likely to leave a mark than one on a 
less elastic and resilient part of the anatomy. (Mullick 
and Kulwant Sahay,J f ) RamJIT AHIR v. EmPEROR. 

2 Pat. 309 : 1 Pat. L. R. 236 Cr. : 74 I. C. 705 : 
24 Cr. L. J. 801 : A. I. R. 1923 Pat. 413. 

Evidence—Expert Evidence. 

— ■ — Evidence—Expert evidence. 

Where accused pleads not guilty, Court doctor’s 
report alone is not sufficient to justify conviction, 
(Hewbould and Chakravarti, //.') BUDHU KOIRI z/. 

Emperor. 40 C. L. j. 563=: 

A. I. R. 1925 Cal. 638 (1). 
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- j-:iidt'nce — Expert evidcnct’—ChemicaJ ex 

iHniner's report — W’etght due to. 

Where in a trial for murder there was strong direct 
evidence of the place of a certain murder but no blood 
was detected by the chemical examination of the 
earth, leaves and grass taken from alleged place of 
occurrence, field, that the value of the report of the 
(. hemical ICxaniiner was merely negative and it was 
not sutticient to rebut the strong direct evidence as to 
the place of occurrence {A'ewdou/d ami Chose, J/.) 

Hassenulla Shkikh V. Emperor 

28 C. W. N. 561 : A. I. R. 1924 Cal. 625. 

- f-.videuce —Expert evidence — Conflict in — 

i '.oroiction had. 

Where the medical evidence conflicted with the 
story given by the eye-witnesses, who were also rela¬ 
tions of the c.deceased, held, the conviction based on 
their evidence is untenable. {^Martineau, y.) SHER 

Khan v . Emperor. 5 L. L. J. 124 : 

A. I. R. 1924 Lah. 59. 

- Evidence—fix pert evidence — Forgery — Con¬ 
viction merely on basis of expert's evidence ts bad. 

A t-ouri ought not to accept blindly the evidence of 
a hand-writing expert and should usually require sub¬ 
stantial corroboration before making it the basis of 
conviction. ( Daniels^ J. C.) OlRDHARI LaL v. Em- 
PEROK. 12 0. L. J. 194 : 2 0. W. N 174 : 

86 I. C. 993 : 26 Cr. L. J. 929 : 
A. I. R. 1925 Oudh 413. 

- Evidence — Expert evidence—Not always 

formal. 

It cannot be said as a general rule that medical 
evidence is always formal. i^Das and Adami. JJ>') 

Kamksuar Singh v. Emperor. 

2 P. L. T. 741 : A. I. R. 1922 Pat. 299 (l) 

Evidence—Failure to examine witness. 

- Evidence—Fail nr e to examine witness —Wit 

ness deaf but literate. 

Failure to examine witness who though deaf could 
read and write is a material irregularity which vitiates 
a trial. {CAose and Cuming^ J J.) GaNODA DaSSYA 

V. Srimanta Ghosh. 73 I. c. 784 ; 

24 Cr. L. J. 688 t^A. I. R. 1924 Cal. 541 (1). 

- Evidence — Failure to e.xamine witness — 

Witness not in attendance though summoned — Adiourm 
merit. 

On the date fixed for hearing of a criminal case one 
of the witnesses for the defence did not attend and 
the accused informed the Court that the witness was 
ill and asked for a postponement in order to enable 
him to produce the witness. The application was re¬ 
fused on the ground that the petitioner had not produc¬ 
ed a medical certificate to show that the ^^itness was 
actually ill. I/eld. that the Magistrate, having once 
issued process against the defence witness, was bound 
to enforce his attendance. If he did not believe the 
story of the accused that the witness was ill he should 
have issued a warrant to enforce his attendance. The 
accused having obtained summons from the Court 
against this witness was entitled to have his attend¬ 
ance enforced. {Ncwbould and Snhrawardy^ yy.) 

Mihir I.al Roy v. Emperor. 

24 Cr. L. J. 370 : 72 I. C. 370: 
A. I. R. 1924 Cal. 534. 

— —- Evidence—Failure to examine witness—Duty 

of prosecution — Non-production of some of the prosecu¬ 
tion witnesses—Credibility of other proseiution wit' 
nesses is not affected. 

The mere fact of the non-production by prosecution 
•of some of their witnesses cannot in any way affect 
-he credibility of the witnesses that have been produc- 
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CRIMINAL TRIAL—Evidence—Identification, 
ed. (Scoit-Smi/h and Moti Sagar, J J1) IndOR 

Singh v. Emperor. 5 L. L. J. 524 : 73 l.c.932 : 

A. I. R. 1924 LaE. 241. 

Evidence—Identification. 

% 

- '•Evidence — Identification must be immediate 

otherzuise loss in value. 

In no dacoity case a C'ourt would convict a person 
who was not identified in the jail or before a proper 
authority, immediately after the arrest, simply on the 
strength of identification conducted in the Court of 
the Committing Magistrate or the Sessions Judge. 
Where the safeguard of an earlier identification is 
non existent the Court is bound to insist on something 
being said by a prosecution witness to indicate why 
and how he happens to remember the faces long after 
the event. {Mukert'i/.) EMPEROR v. KISHEN LaL. 

22 A. L. J. 501 : L. R. 5 A 177 (Cr.): 

A. I. R. 1924 All. 645. 

, — Evidence — Identification by co-accuscd — Se- 

condary evidence is not admissible—Highly contradic 
—Finding of articles after Starch — Witness'* 
failure to identify is no ground for rejecting. 

An accused cannot give evidence while on his trial ; 
secondary evidence of identification by him is clearly 
inadmissible. Evidence by an official witness of an 
identification is only admissible, if the identifying 
witness is called to support his identification on oath. 
Accused when pointed out in bazaar by his co¬ 
accused was not searched. This was a piece of gross 
negligence. He was driven on the ekka to the Deputy 
Superintendent’s, where he was searched, and nothing 
incriminating was found. When the party came away 
from the Deputy Superintendent it was decided to 
leave the ekka. Two coats belonging to the two con¬ 
stables had been spread on the ekka, and the four 
men had sat on them, the two prisoners, unhandcufled 
sitting between the constables. When the coats were 
removed from the ekka, three ornaments, two being 
basibundsy and therefore of some size, were found con¬ 
cealed beneath. The evidence of finding was hope¬ 
lessly contradictory. Ileld^ accused’s costume was 
such that concealment of these articles must have 
been difficult. It must also have been difficult to put 
them under the coats upon which the four men were 
sitting. The fact that a witness makes mistakes in 
identification is no reason for discrediting his evidence 
in other matters. It is, indeed, strong evidence, that he 
has not been coached by the police, but is merely an 
enthusiast who^is not to be trusted in recognising faces 
seen under such circumstances as a raid of dacoits. 

iWnlshy y.) Khetal 2 /. Emperor. 

45 All. 300 : 21 A. L. J. 143 : L. R. 4 A. 13 (Cr.) : 
24 Cr. L J. 626 : 73 I. C. 62 : A. I. R. 1923 All 352. 

- Evidence- Identification— Wittusses giving 

no description previous to identification—Evidence is 
unreliable. 

Where identification evidence is given, the evidence 
cannot be relied upon if the witness who identified the 
accused had not previously given some description of 
the persons which coincided with the actual facts. 
\Zafar Aliy J.') MaULA DaD v. EMPEROR. 

26 Cr. L. J. 693 : 86 I. C. 69 : A. 1. R. 1925 Lah. 426. 

■ ■ ■_ Evidence—Identification evidence cannot be 

accepted unless witness had picked out some person in 
identification parade. 

Unless a witness identified the same person whom 
he had previously marked out in the identification 
parade in the jail, his evidence cf identification given 
in Court should not be accepted. {^Scott-Smitk-y J 
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CRIMINAL TRIAL—Evidence—Identification. 

Mahni V. Emperor. 25 Cr. L. J. 1242 ; 

82 I. C. 280 : A. I. R. 1925 Lah. 137 (2) 

- Ei'tJfUce—Identification c<>idenct'—Merj pick¬ 
ing out an accused person r ) ont the crosvd is not enough 
—Evidence as to how and under what circuvistances 
the witness came to pick out a particular person and 
the details of the part that the accused took in the crime 
are necessary. 

The mere fact that a witness is able to pick out 
an accused person from amongst a crowd does not 
prove that he has identified that accused person as 
having taken part in the crime which is being investi¬ 
gated. It might merely mean that the witness happens 
to know that accused person. The principal evidence 
of identification is the evidence of a witness given in 
Court as to how and under what circumstance he 
came to pick out a particular accus^'d person and the 
details of the part which that accused took in the 
crime in question. The statement made by such, a 
witness at an identification parade might be used to 
corroborate his evidence given in Court ; but other¬ 
wise. the evidence of identification furnished by an 
identification parade can only be hearsay except as to 
the simple fact that a witness was in a position to show 
that he knew a certain accused person by sight. 
{Broadway and Fforde., 7 LaL SinGH v. Em- 
PEROR. 5 Lah. 396 : A. I. R. 1925 Lah. 19. 

- Eijidence — I.ientification . 

Where it appeared that it was only in answer to 
questions put by the Court that witness deposed to his 
being able to identify accused. Held., the danger of 
accepting such a testimony is apparent, since witness 
had ample opportunity to seethe accused during the 
committal proceedings. {Broadway, J ) Keh.MAN v. 

Emperor. 6 Lah. L. J. 477 : A. i. R. 1923 Lah. 662. 

- Evidence — Identification—Doubt as to — Bene¬ 
fit of the doubt. 

In case of the gravest doubt as to whether the two 
prisoners were in fact identified as having participated 
in the crime in question, the benefit of the doubt mu.st 
be given to both the prisoners. (Eforde, /.) CHUHAR 

Singh r. Emperor. 5 Lah. L. J. 317. 

- Evidence—Identification parades require most 

careful scrutiny. 

Identification parades do require the most careful 
scrutiny, because if a witness has, before the parade, 
seen the person that he is going to identify, it does not 
matter in what order you put this person, for such a 
witness will no doubt identify that man. {Schwahe, 
C. J. and Wallace, J ) NaNNI KuOUMBAN v. 
Crown.' 45 M. L. J. 4 O 6 : I 8 L. W. 482 ; 

(1923) M. W. N. 695 : 25 Cr. L. J. 145 : 

76 I. C, 289 : A. I. R, 1924 Mad. 232. 

- Evidence—Identification in fail is not substan¬ 
tive evid'-nce. 

Identification in jail is not substantive evidence. It 
may only be used as corroborative of identification 
made at the trial in the presence of the Judge. 
(Wazir Hasan, A, J. C.) SaRJU SINGH v. EMPEROR. 

26 Cr. L. J. 1236 : 88 I. C. 852 : 

A. I. R. 1926 Oudh 726. 

- Evidence—Identification evidence is always 

uncertain. 

Identification evidence by itself is a very unsafe 
basis for conviction. A mistake due to confusion of 
ideas is quite possible and persons present at the time 
of the occurrence may mix up tw'o situations in their 
mind and come to think that a face familiar else¬ 
where was seen by them during the occurrence. Such a 
mistake may be quite honest but has to beguarded 
against all the same. {Dalai., J. C.) DiN Dayal v. 
EMPEROR. 10 0. L. J. 347 : 25 Cr. L. J. 1125 : 


CRIMINAL TRIAL—Evidence—Frocedvre. 

81 I. C. 949 : A. I. R. 1924 Oudh 295 (2). 

- Evidence — Identification — 7est identification 

note — Admissibility. 

A test i<lentification note made by a Magistrate is 
not admissible in evidence as evidence of identification 
without e.xaniining the Magistrate as witness. 
{Kulicant Sahav, /.) BHAGAWAT JHA FJMPEROR, 
81 I. C. 4j : 25 Cr. L. J. 557 : 6 P. I. T, 310 ; 

A. I. R. 1925 Pat. 158. 

Evidence—Maps and Flans. 

- Evidence—Maps and plans—Prepayaticn of 

maps—tVothing that the man preparing the map does 
not sec himself must be placed on it. 

\ person v. ho makes a map in a criminal case ought 
not to put upon it anything more than what he sees 
himself. Particulai-s derived from witnesses examined 
on the spot should not be noted on the body of the 
map but on a separate sheet of paper annexed to the 
map as an index thereto. (Sanderson, C.J. and Ban- 

ton. J.) Emperor v. mofieai. penda. 

29 C. W. N. 842 : A. I. R. 1925 Cal. 909. 

"Evidence — Map—Preparation of — E^/r use in 
a criminal trial — Precautions, necessary for. 

A person who prepares a map for use in a criminal 
case ought not to put upon it anything more than what 
he sees himseli. Particulars derived from witnesses 
exaniined on the spot should not be noted on the body 
of the map but on a separate sheet of paper annexed to 
the map as an index thereto. (Sanderson, C. J. and 
Chotzner, /.) EMPEROR v. ABINASH CHANDRA BOSE. 

52 Cal. 172 : 28 C.W.N. 995 ; A.I.R. 1924 Cal 1029. 

Evidence—Motive. 

- Evidence—Motive does not matter. 

A clear case made out by the prosecution cannot be 
disbelieved, merely because the evidence of motive is 
not clear. (Xeiobould a?id Suhrawardy,/7-) Em- 
PEROR V. BaLARAM DaS. 49 Cal. 358 : 

71 I. C. 685 : 24 Cr. L. J. 221 • 
A. I. R. 1922 Cal. 382 (2). 

- Evidence—Motive is not corroborative factor 

of accomplice evidence. 

The evidence of the accomplices is not sufiiciently 
corroborated by the mere fact that there existed an ani¬ 
mosity in tlie mind of the accused against the deceased 
which might have provided some motive for a crime. 

{Das and Bucknill, J J.) DHANNU BelDAR EM- 
peror. 2 Pat. L. T. 757- 

Evidence—Procedure. 

- Evidence — Procedure — Witness. 

A Magistrate is not empowered to order that a party 
should produce a certain witness and that, in default, 
the party shall lose his case. (Shadi Lai, C, y.) 
Sant.a Singh v. Emperor. 

A. I. R. 1924 Lah. 617. 

' ' Evidence — Procedure—Exclusion of witnesses 
from Court-room—Pule does not apply to pleader. 

Where, in a criminal trial, the counsel for the accus¬ 
ed is cited as a witness for the prosecution he should 
not be excluded from the Court room as other witness¬ 
es, but should be allowed to appear and plead the 
case of the accused. (Wallis, C. J. and Afrishnan, 
/.) VEMUhEDDI BaBUREDDI, In re. 

44 Mad. 916 : 13 L. W. 702 : 62 I. C. 828 • 

22 Cr. L. J. 588 : (1921) M. W. N. 440 : 

41 M. L. J. 158. 

- Evidence — Procedure—-Leading questio7i. 

A leading question to the prosecution witness by the 
prosecution cannot be allowed nor can the reply be 
used. (Couits and Adami, J J f) NiR BhaGAT v. 
Emperor. 4 p. L. T. 76 : 
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1 P. 630 : A. I. R. 1922 Pat. 682. 

_ Evidenre — Procedure—Examination on com¬ 
mission in a serious trial ts to be deprecated. 

The issue of a commission for the examination of 
an important sNitness in a serious criminal trial is a 
procedure which is much to be deprecated and which 
should never be adopted except for the most 
cogent reasons. {^Coutts and Eoss^JJ-') L^ACHHMI 

Lal V. emferok. 

3 Pat. L. T. 398 : 1922 P. H. C. C. 159: 
65 I. C. 1002 : 23 Cr. L. J. 218 : A.I.R. 1922 Pat. 40. 

Evidence—Quantum of. 

_ El idenec—Quantum of—Prosecution evidence 

tainted as to one accused—Court should hesitate to 
accept the evidence as to others also. 

When a Police investigation with respect to any par¬ 
ticular accused person is tainted, a Court will have 
great hesitation in believing the prosecution evidence 
as it is very difficult to know where an Investigating 
Officer who has been detected in fabricating false 
evidence will stop in such fabrication. {DalaP J. C.) 

llASNU Khan v. Emperor- 89 I.C. 241: 

26 Cr. L. J. 1297 : A. I. R. 1926 Oudh 26. 

- Evidence—Quantum of—Number of P. W's. 

larger than D. Ws—Accused is not necessarily liable. 

Where a number of respectable witnesses have 
given evidence in favour of the accused, the Court 
should not reject their evidence and decide against 
the accused simply because the prosecution have pro* 
<luced a larger number of respectable witnesses. 
{Dalai, J. C.) PahAOUR v. EMPEROR. 

27 0. C. 327 : 85 I. C. 370 : 26 Cr. L. J. 530 : 

A. I. R. 1925 Oudh 501. 

_ Evidence—Quantum of—Number of defen¬ 
dant's xvitnesses. 

The accused is not necessarily entitled to be dischar¬ 
ged because he produces a large number of witnesses. 
{Daniels. J. C.) KA.MESHWAR BaKSH SlNGH v, 

Emperor. 24 0. C. 286 : 

64 I.C. 286 : 22 Cr. L. J. 766 : 9 0. L. J. 28 : 

A. I. R. 1923 Oudh 44(2;. 
■ ■ Elvidence—Quantum of. 

The quantum of evidence does not depend upon the 
■ enormity of the crime but still it is safer to follow’ 
the rule that “the fouler the crime the clearer and the 
plainer the proof ought to be.” (/toala Prasad and 
Sultan Ahmed. //.) KaGHUNANDAN KOERI v. 

Emperor. 22 Cr. L. J. 164 : 

59 I. C. 858 : 1 Pat. I. T. 684. 

Evidence—Retracted Statements and Confessions. 

- Evideiue—Retracted statements —Murder 

case. 

In a case of murder, the evidences of witnes.ses 
who have resiled from their previous statements 
should not be relied upon. {Devadoss and Wallace. 

yy.) ayyamperumal pillai v. Emperor. 

(1925) M. W. N. 319 : A. I. R. 1925 Mad. 879. 

-- — Evidence—Retracted confession—Proof of. 

Where a confession is retracted both before the 
Committing Magistrate and at the sessions trial, it 
cannot be used unless the Court is otherwise satisfied 
of its truth and voluntary character. {Krishncin and 
Wallace, yy.) BaSIREDDI NaRIAPPA v. EMPEROR. 
(1923) M. W. N. 697 : 18 L. W. 606 : 76 I. C. 642 : 

33 M. L. T. 77 and 156 ; 25 Cr. L. J. 210 : 
A. I. R. 1924 Mad. 391 : 45 M. L. J. 613. 

■ — Evidetue—Retracted statements. 


CRIMINAL TRIAL—Evidence—Value of. 

A. I. B. 1924 Nag. 281. 

-- — —Evidence—Retracted confession can legally be 

basis of conviction but that depends on circumstances. 

It cannot be laid down as an absolute rule of law 
that a confession made and subsequently retracted by 
an accused cannot be accepted as evidence of his 
guilt without independent corroborative evidence ; 
but the weight to be given to such a confession must 
depend upon the circumstances in which the confes¬ 
sion was originally made and the circumstances in 
which it w’as afterwards withdrawn. The credibility 
of a confession is in each case a matter to be decided 
by the Court in the light of the circumstances of 
every particular case. {Wazir Hasan. A. /. C.) 
Manna Lal v. Emperok. 27 0. C. 40: 

25 Cr. L. J. 49 : 75 I. C. 763 : A. I. R. 1925 Oudh 1. 

- Evidence — Retracted statements — Value 

of evidence before the Committing Magistrate^ Subse¬ 
quent retraction of statements in the Sessions Court — 
Validity of conviction based on former statements as 
evidence. 

Unless there is clearly present besides the evidence 
given before the Magistrate evidence which will show, 
that the evidence given before the Magistrate should 
be preferred to and substituted for that given before 
the Sessions Judge the evidence given before the 
Magistrate cannot be utilized to support a conviction. 

I {Adami and Bucknill. yy.) jEHAl. TALI v. EM* 
perOR.6 P.L.T. 53 : 3 Pat. 781 r A.I.R. 1925 Pat. 61. 

- Evidence—Retracted confession—Confession 

how tested. 

It is the universal practice of the Patna High Court 
not to rely or act on a confession which has been re¬ 
tracted, unless after consideration of the whole 
evidence in the case the Court is in the position to 
come to the unhesitating conclusion that the confes¬ 
sion is true. This procedure will practically effect the 
same result as a rule requiring proof of the voluntary 
character of a confession, inasmuch as though these 
decisions require evidence of the truth of the confes¬ 
sion and not of its voluntary character, the truth of 
voluntariness may not unreasonably, though not 
necessarily, be inferred where the truth of the con¬ 
fession is established. There is no rule or law which 
compels the Court to raise an inference of improper 
inducement from the mere fact that a confession is 
retracted; but as a rule of prudence, the Courts in this 
country have consistently declined to act on a retract¬ 
ed confession, unless the confession is corroborated by 
credible independent evidence. In the case of admis¬ 
sion or confession. Courts cannot ignore a portion of 
such admission or confession and act upon what re¬ 
mains of that admission or confession. It is settled 
law that an admission or confession must be taken 
and considered as a whole. {Das and Adami. yy•) 

Emperor v. dewan Khar. 4 Pat L. T. 186 ; 

24 Cr. L. J. 497 : 72 I. C. 961 : A. I. R. 1923 Pat. 13. 

Evidence—Value of. 

—- Evidence—Value of—Statement of accused — 

Does not take atvay presumption of innocence. 

The subsequent conduct or statement of an accused 
may affect his credibility but it does not deprive him 
of presumption of innocence until his gmlt is esta¬ 
blished beyond reasonable doubt. {Walsh. /.) Umkd 
Singh v. Emperor. 21 A. L. J. 765 > 

L. R. 4 A. 221 (Cr.) : A. 1. R. 1924 All. 299. 

'Evidence—Value of—Statement by accused — 
Probation value. 


A statement made by a witness to the Police but 
subsequently retracted is not safe to rely on in a cri¬ 
minal trial. {Kinkhede. A. /. C.) GaNPAT v. EM¬ 
PEROR. 25 Cr. L. J. 356: 77 I. C. 292 : 


A person accused of a crime is not bound to speak 
the truth and cannot be pinned to any particular 
statement he may have made. {Broadway and 
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^JRIMINAL TRIAL—Evidence—Value of. 

rCampbell ^ //.) KaKAR SinGH v. EMPEROR. 

25 Cr. L, J. 733 : 81 I. C. 717 (2) • 6 L. L. J 575 : 1 

A. I, R. 1924 Lah. 733. 

- -^Ei'idence—Value of. ' 

Mere pointing of the dead body of the person mur¬ 
dered in absence of explanation of source of know¬ 
ledge, has no evidentiary value as to convict him 
under the charge of murder. ( Chevis, A. C. J. and \ 
die RossignoL J.') BHAI KHAN CROWN. ; 

4 L. L. J. 225 : 68 I. C. 841 : 23 Cr. L. J. 119 : 

A. I. R. 1922 Lab. 189. ; 

■ - Evidence—Value of—Police coercion. ! 

The statements of the witnesses extorted by the 

rpolice under threats of implication in the crime , 
detract from the value of their evidence and this is es- 1 
.pecially the case when none of them had any reason | 
for refraining from deposing against the culprit, 
{,Shadi Laly C. J. and IVilberforcCy /.) SUNDER j 
Singh v. Emperor. 66 I. c. 187 : 23 Cr, L. J. 251 : j 

4 Lah. L. J. 284. | 

■ - E vidence — Value of—Conviction based on 
finger-prints is not bad. 

Where finger-prints are clear, an argument by way 
•of deduction can be as sure a foundation for a con- 
•^^clusion as any based on direct evidence. It is not al- ; 
ways the case that conviction based on finger-prints is 
absolutely unsafe. (Oldfield and Ramesam, J/f) 

Emperor v. Virammal. 46 Mad. 715 : 

16 L. W. 663 : (1922) M.W.N. 642 : 31 M.L. T. 427 : 

A. I. R. 1923 Mad. 178. 

- Evidence—Value of—Conduct of accused. 

The evidence of conduct of an accused person, un- 
'less it is incompatible with his innocence, is in fact a 
make weight and nothing more, and care should be 
taken that it may not have an exaggerated effect. . It 
depends upon temperament, surroundings, and other 
• circumstances as to how a man would act in a parti- j 
cular situation, and all these combine to form a most 
'fallacious basis for assured conclusions. (Das atid j 
Adamiy //.) EMPEROR v. DewaN KaHAR. , 

4 Pat. L. T. 186 : 72 I. C. 981 : 24 Cr. L. J. 497 : i 

A. I. R. 1923 Pat. 13. 

- -—^Evidence—Value of—Penal CodCy S. 302. 

When the story of confession was not told by the 
witness until after a fortnight of the occurrence, the 
-evidence is unreliable. (Coutts and Adamiy J J 

NiRU Bhagat V. Emperor, 1 Pat. 630 

4 Pat. L. T. 76 : 711. C. 219 : 24 Cr. L. J. 91 : 

A. I. R. 1922 Fat. 582. 

- -- Evidence—Value of. 

Where the word of a respectable person is against 
>the word of a witness, who is merely a servant and 
not what might be called a particularly respectable 
witness, the statement of the former is preferable, 
and it would be in the highest degree unsafe to accept 
the evidence of the latter type of witness without cor¬ 
roboration. No inference of complicity in crime can 
be drawn from the fact of friendship between accused 
who are co-villagers, and because of their being co*vil- 
'lagers, it was quite natural that they should know each 
oXy\^x (Coutts and Ross, JJ.^ AJODYA PRASAD 2*. 

'Emperor. a. I. R. 1922 Pat. 88. 

Evidence—Miscellaneous. 

- Evidetue — Possessiott. 

Where cocaine was found in certain pots containing 
;grain in a Bania’s shop where the accused who were 
brothers were serving habitually in the shop. Heldy 
that they must have been daily handling the pots in 
fquestion and that therefore the finding that both of 
;them must have been aware of the existence of the 
•cocaine in the pot is justifiable. 20 A. L. J. 162 ; 77 


CRIMINAL TRIAL—First information. 

1. C. 447 , Dist. (Boysy /.) GaNESH v. EmPEROR. 

L. R 5 A. 136 (Cr.) : 83 I. C. 892 : 

A. I. R. 1924 All. 776. 

■ — —EvidencCy if toeak. Jto ground for finding 
accused guilty—Weakness of defence. 

Because the defence evidence is all untrue, it can¬ 
not be assumed that the accused is a dishonest 
person, and therefore he had dishonest intention in 
receiving stolen property. It is the duty of the prose¬ 
cution to establish by its own evidence that the accus¬ 
ed is guilty. The weakness of ihe defence evidence 
is no ground for finding the accused guilty. (Krish- 
nauy /.) RaMUDU IYER, /n re, 17 L. W. 370 : 

72 I. C. 538 : 32 M. L. T. 318 : 24 Cr. L J. 426 : 
A. I. R. 1923 Mad. 365 : 44 M. L. J. 243. 
— - Evidence of alibi— Explanation of the occur¬ 

rence must be given by accused. 

Where the reason for the acquittal of the accused 
by the 1 earned Sessions Judge was certain inconsis¬ 
tencies and improbabilities in the evidence of the 
prosecution story and the difficulty of finding any ex¬ 
planation justifying the rejection of the alibi. Heldy 
tliat if the prosecution is to be rejected in substance 
there must be some other explanation of the facts 
that actually occurred. Failing any such explanation 
it is not permissible to reject the prosecution evidence 
owing to immaterial discrepancies or improbabilities. 
(Lyle and Ashworthy A. J. Cs.') EMPEROR v. NaRO- 
TAM, 10 0. L. J. 68 : 74 I. C. 434 : 24 Cr. L. J. 770 : 

A. I. R. 1923 Oudh 217. 

- Evidence—Showing different offence from 

that charged. 

The accused are not prejudiced because the charge 
stated that they committed an offence in September 
whilst the evidence showed that the offence was com¬ 
pleted before. (Brown, J.') U. PaTHADA v. Em¬ 
PEROR. 3 Bur. L. J. 178 : 84 I. C. 245 : 

A. I. R. 1924 Rang. 371. 

First information. 

’First inforsnation—Conviction based on first 
information report alone, illegal — Evidefice Act, 
•S’ *55— Cr. P. Code. S. 161 . 

First information report is not substantive evidence 
of the facts recorded in them and a conviction can¬ 
not be based on such reports. They can be used to 
corroborate the witnesses who made them and are of 
value as showing that they told the same story at the 
first possible occasion. If they tell a different story 
in Court, the report can be used to contradict them or 
discredit their testimony. But it is not legitimate for 
a Court, when witnesses tell a different story in the 
witness-box and contradict the report made by them 
to discard the evidence given on oath and to rely on 
the report. (Ryves, /.) JamaLUDDIN v. EmPEROR. 
74 I. C. 716 : 24 Cr. L. J. 812 : A. I. R. 1924 All. 164. 

■ - -First information report—Delay in making — 

Discrepancies between first report and complaint — 
Suspicious circumstances. 

Where, after a police investigation, the Superinten¬ 
dent of Police had come to the conclusion that there 
were grave doubts as to the truth of the prosecution 
story and withdrew the case for want of sufficient 
proof, the complainant filed a complaint against the 
same person under S. 363 , I. P. C., adding some more 
persons in the complaint, who were not implicated in 
the first information report. The issue to be tried in the 
case was whether the accused persons had forcibly 
taken away the girls committing an offence under S. 363 , 
I. P. C., or whether the girls had gone away willingly of 
their own accord and the complainant finding that the 
girls had disappeared, had falsely brought the charge 
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a-ain-t ihc .iJ'-used. the discrepancies in the 

first information |•;'port, in the complaint, and in the 
challan niahe the case very suspicious, and that no 
motive Nvas even suggested in the first report, and there 
were grave doubts as to the correctness of the prosecu¬ 
tion story, Raoof, /.) HASHMAT HUSSAIN 

; empkhor. 7 Lah. L. J. 96. 

information—Stntmunt mode to Police. 

A statement casually made to a Sub-Inspector of 
Police is not first information and cannot be relied on 
as such. (Con/ts ami Dos. /.) DaSRATH SiNGH z/. 

r'MPFRt)K 23 Cr. L. J. 406 ; 1 Fat. L. R. 192 fCr.} : 

67 I. C. 502 : A. I. R. 1923 Pat. 158. 

First information—Earlier information not 


recorded — F.ffect . 

In a trial for murder, the evidence disclosed that 
prior to what was recorded as first information, a 
report had been made to the police about the murder, 
but a re< ord was not made of this nor the informant 
examinerl as a witness in the case. Held, the failure 
to record the earlier report entailed the discarding of 
the so-called first information, and the non-production 
of the person who gave the first report to the police 
deprived the accused of the valuable right of cross- 
examining a material witness. {Contts and Ross. J J.') 

chanprika Kam Kah\r Emperor 

IF 401 : 3 P. L. T. 771 : 1923 P. H. C. C. 26 ; 

24 Cr. L. J. 129 : 71 1 - C. 353 : 1 Pat- L R. (Cr.) 77 : 

A. I. R. 1922 Pat. 635. 


Further inquiry. 

- nrther inquiry, it'hcn to he directed. 

An order of rlischarge .shoulrl not be interfered with 
by directing a further inquiry where no fresh evidence 
is forthcoming and the circumstances are such that 
two different Courts might take a different view of the 
evidence. {Ookul Prasad. J.) BiNDESHRI DUBE v. 

Emperor. 18 A. L. J. 1135 : 

2 V. P. L. R. (All.; 374 : 59 I. C. 193 (1): 

22 Cr. L. J. 49. 

—- -Eiirther inquiry—Retrial on setiiiiF aside 

ac fuittal is not in the province of Hi^k C>nrt. 

V\ hen the order of acquittal by the Lower Court is 
set aside for non-compliance with the mandatory pro¬ 
visions of S. 342 , it is not within the province of the 
High Court to determine w hether the accused should 
\>e retried. {Suhrawardy and Graham. J J.') RE¬ 
MEMBRANCER OF Legal Affairs, Bengal v. 
SaTISH f:HANDRA ROV. 51 Cal. 924 : 

39 C. L. J. 411 : 83 I. c. 495 : 26 Cr. L. J. 15 : 

A. I, R. 1924 Cal. 976. 

- further inquiry—Perfunetcry cross-examin¬ 
ation of prosecution witness is a good ground. 

Where cross-examination of prosecution witnesses 
was perfunctory owing to Counsel’s inaptitude and 
facts were not ascertained before the sentence for an 
offence under S. 302 read with S. 34 was determined. 
Held, that re-trial should be ordered. i^Mookeriee. 
Richardson. C. C. Chose, Cuming and Page. JJ.) 

Emperor f. BaRendra Kumar Ghose. 

28 C. W. N. 170 : 38 C. L. J. 411 : 81 I. C. 353 : 
25 Cr. L. J. 817 : A. I. R, 1924 Cal. 257 (F.B.). 
■ further inquiry—Change of Magistrate — 
New trial, accused is entitled to. 

Where after the charge had been framed, the Magis¬ 
trate was transferred and the case was taken up by a 
new Magistrate the accused is entitled to a de ncfvo 
trial if he applies for it. A general allegation that an 
application was made but rejected, without specifying 
the date or the person who made it, is not entitled to 
much weight. {,Sanderson. C. J. and Panton. J.') 

Shaikh Aziz Mandal v. Girsh Chandra Chou- 
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DHURY. 23 Cr. L. J. 602 ; 68 1. 0. 3s t 

A. I. B. 1923 Cal. 320 

Grounds for conviction. 

- Grounds for conviction—Credibility of accus 

ed—Subsequent trial — Conduct. 

The subsequent conduct or statement of an accused 
may affect his credibility but there exists ground for 
presumption of innocence until his guilt is established 
beyond reasonable doubt. {Walsh. /.) Umed- 
Singh v. Emperor. L. R. 4 A. 22; (cr.) t 

46 All. 64 : 21 A. L. J. 765 : A. I. B. 1924 All. 299. 

- Grounds for conviction—Duty of Cou^t, 

As a general rule conviction under a section which 
provides a penalty for a variety of acts done in contra¬ 
vention of the statute is bad for duplicity where the 
section ccntains a variety of inconsistent alternatives. 
Conviction should state the act of which the accused 
is found guilty and the particular breach of the rule 
established against him by his act so found. {Walsh. 

J.) Munshi Lal V. Emperor. 2o A. 1. J. 198 : 

23 Cr. L J 248 : 66 I. C. 184 ; L. B. 3 A. 34 (Cr.): 

A. I, R. 1922 All. 21. 

- Grounds for conviction—Conviction should be- 

bated on affirmative proof by prosecution and not on the 
absence or weakness of accused's explanation. 

In a charge of rioting where the common object of 
the unlawful assembly as specified in the charge is- 
twofold, the prosecution case would be much weaken¬ 
ed in the absence of evidence as to both the objects. 
Where two of the complainant party were said to have 
been severely injured and detained in hospital for 
about 2 $ days : Held, that the absence of medical 
evidence was a serious defect in the case for the pro- 
seoution. The evidence must show that the incident 
alleged happened at the time, in the place and under 
the precise circumstances narrated on behalf of the- 
prosecution, {Mukerjee and Chatteriee. JJ.') MaM- 
FRU CHAUDHURY v'. EmPEROR. 61 Cal 418 : 

38 C. I. J. 397 : A. I. R. 1924 Cal. 323. 

- Grounds for conviction—Evidence sufficient 

to base conviction—Motire need not be proved. 

It is unnecessary to prove motive, when there is clear 
evidence that a person has committed an offence. 
{Scott-Smith and Martineau. JJ) MOHNA v., 
THE CROWN. 7 L. L. J. 89 ; 86 I. C. 406 : 

26 Cr. L. J. 774 1 A. I. B. 1926 Lah. 328. 

- Grounds for ecneviction-^Conviction on single 

witness's evidence—Evidence must be free from all 
doubt. 

It is not illegal to convict an accused person on the 
statement of only one witness. But the evidence 
relied upon must be free from all doubt. {Scott-Smith’, 
J.) AZIZ V. EMPEROR. 84 I. C. 436 : 

26 Cr. L. J. 292 : A I. R 1925 Lah. 295 (2). 

- Grounds for conviction. 

A conviction must stand or fall on the strength of 
the prosecution and not on the weakness of the 
defence. {B roadway and Zafar Ali. J J •') NaTHA 

Singh v. Emperor. 6 L. L. J. 679 : 

A. I. R. 1925 Lah. 282 

- Grounds for conviction — Extra fttdieiaj 

kncaoledge. 

Personal knowledge ought not to be imported in 
deciding a case. {Scott-Smith. Jf) WaLI MUHamMAD- 
Khan v. Emperor. 81 I. C. 344; 26 Cr. L. J. 808 : 

A. 1. B. 1925 Lah. 166. 

■ - ■ Grounds for cotwictioti — Accused insane-— 

Degree of insanity. 

The medical and the legal standards of sanity are 
not identical. From the medical point of view it is- 
probably correct to say that every man at the time 
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when he commits a murder is insane, that is, he is not 
in a sound, healthy, normal condition, but from the 
legal point of view, a man must be held to be sane so 
long as he is able to distinguish between light and 
wrong, so long as he knows that the offence he is 
committing is a wrong thing to do, so long as he has a 
guilty mind. iShadi Lal^ C. J. aud Le RossigTioly J.') 
Sher Singh v. Emperor. A. I. R. 1923 Lah. 6 O 8 . 

■ ■- ' Grounds for conviciion — Riidence. 

An accused person must be convicted upon evidence j 
which is on the record and not on what would have 
been deposed had the prosection witnesses been not 
won over. {Har> ison, /.) MUK.AD v. EMPEROR. 

23 Ci. L. J. 606 : 68 I. C. 830 : 
A. I. R. 1923 Lah. 128. 

- Grounds for conviction—Suspicion is not a 

substitute for proof. 

(Skodi Laiy C. /. and Zafar A/i, /.) SURA'X 

Singh v. Emperor. a. I. R. 1923 Lah.42. 

- Groufids for conviction—Proscctttion evidence 

not believed as to main portions—ConvictioJi on the rest’ 
Where, in a criminal trial, the prosecution evidence 
is disbelieved in the main, it is unsafe to base a con¬ 
viction or to rely upon portions of the same or recon. 
struct a story out of the balance which is not^ dis¬ 
believed. {Foster^ y.) JOHaRMAL MaRWARI v. 
Emperor. 6 Pat. L. T. 63'« : 25 Cr. L. J. 724 : 

81 I. C. 212 ; A. I. R. 1924 Pat. 813. 
—Grounds for conviction. 

Where of the several accused some were acquitted, 
held, the conviction of the other accused cannot be 
based upon evidence and features in the case which 
are common to all of them. {Das and Buchnilf /J.) 

Dhannu Beldarz^. Emperor. 

2 Fat. L. T. 767. 
'-^Grounds for conviction—Prosecution case dis- 
beliezed—Absence of notice of the charge. 

If the prosecution case is disbelieved in essential 
particulars, it is unsafe to convict the accused on the 
remaining admissible evidence. So also an accu.scd 
should not be convicted in the Appellate Court of a 
charge of w’hich he had no notice and which he was 
not called upon to answer in the Trial Court. {,Jwala 
Prasad and RoSs, //.) MaYADHAR MaHANTY v. 
JaNARDAN KuND. 22 Cr. L. J. 485 : 62 I. C. 181 : 

2 P. L T. 243. 

High Court. 

- High Court—Same relief obtainable from 

Subordinate Court—High Court -will not interfere — 
Cr. Py Code, S- 528 ( 2 ). 

The High Court will not ordinarily entertain an 
application for a relief which could equally be granted 
by a Subordinate Court until recourse has first been 
had to the Court. (^Ha-'^iels. p.) Ravi ChaNDEK v. 
Sunder Singh. 6 L.B. A. (Cr.) 87 : 

26 Cr. L. J. 960 : 87 I. C. 112 : A. I.R. 1925 All. 640. 

- High Court—Remand after acquittal. 

Held, that it was not competent to the High Court 
on appeal to alter the charge and convict the accused 
with the help of S. 34 , I.P. Code on the ground that the 
blow' was struck by Some other person in pursuance of 
a common intention. To send the case back for retiial 
on an amended charge under Ss. 34 and 325 , I.P. Code 
would mean inviting the Court below to believe on the 
amended charge the very witnesses whom the Court 
in effect held to have committed perjury {Boys, y.) 
Cheda Singh v. Emperor. L. r. 5 A. 133 (Cr ): 

A. I. R. 1924 All. 766. 

- —High Court—Power to quash proceedings. 

Though the High Court has power to quash a 
Criminal proceeding in its early stages before evidence 
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is recorded, the High Court would exercise this power 
only very sparingly in exceptional cases. {Ne7vbould, 
Ghose and Cuming, J J.') NRIPENDRA BHUSaN KaY 
V. GobINDA BANDHU .MaJUMDaR. 39 C. L, J. 236 : 
82 I. C. 266 : 25 Cr. L. J. 1258 : A. I. R. 1924 Cal. 1018. 

- High Court has inherent pawer to interfere. 

Inherent power exists in the High Court even in 
criminal cases to interfere with proceedings in a lower 
court without jurisdiction. (A/uher/ee, A. C. J., 
Fletcher, A'. R. Chatteriee, Richardson and Ghose, 

//.) ali Mahomed Mandol v. Piggott. 

22 Cr. L. J. 213 : 60 I. C.32.5 : 32 C. L. J. 270 (S. B.). 

Identificat on. 

- fdentificaiion of moveable property — Orna¬ 
ments, identification of — Assessors, opinion of, i.'alue of 
In a case of identification of moveable property 
like ornaments, the opinion of the assessors is of con¬ 
siderable value as they are well-acquainted with the 
ways and habits of men of the complainant’s and the 
accused’s standing. {/Jalal, /. C.) BehaRIz/. EM¬ 
PEROR. 12 0. L. J. 339 : 2 0. W. N. 330 : 

89 I. C. 155 : 26 Cr. L. J. 1291 : 
A. I. R. 1926 Oudh 452. 

- Identification—Strain and terror — Effect — 

Conviction. 

It is not safe to convict a person upon his identifica¬ 
tion by one individual under circumstances of strain 
and terror accompanying violent crime. {Bucknill 
and Ross. //.) GOLaM MUHAMMAD KHAN z/. EM- 
PEROR. 4 Pat. 327 : 6 Pat. L. T. 698 : 86 I. C. 814 : 

26 Cr. L. J. 878 : A. I. R. 1925 Pat. 536. 
Irregular Procedure. 

- 1rtegular Procedure—Rule against minimis- 

i^^R offence applies only where the object is to gain 
turisdiction cohere originality there is none —Accused 
caif t object to trial under S. 182 where offence falls 
under S. 2 r i. 

The rule against minimising offences is only intend¬ 
ed to cover cases where a Court secures a jurisdiction 
thereby which it would otherwise not have and thereby 
prejudices the accused. Where the accused was 
tried and convicted under Penal Code, S. 182 , he could 
not object that his case really fell under S. 211 . 
{Boys, y.) Ganga Sahai V. Emperor. 

5 L. R. A. (Cr.; 124 : 83 I. C. 692 ; 

A. I. R. 1924 All. 763. 

- 1rregular frocednre—Prosecution witnesses 

not examined—.Magistrate calling upon accused to be 
ready toith his evidence before a certain date—Acts 
illegally. 

Where before completing the examination of the 
witnesses for the prosecution the Court passed an 
order requiring the accused to be ready with his 
witnesses for the defence on a certain date. Held, 
that the order was improper. {Lindsay, J.') KaSHab 
Deo V. Emperor L. r 4 A. 124 (Cr.) ; 

A. I. R. 1924 All. 320. 

- Irregular procedure—Money deposited by 

surety—Cannot be taken for fine. 

Fine cannot be recovered from the money deposited 
by a surety for the appearance of the accused even if 
the surety and the accused are brothers and even if they 
are members of a joint Hindu family. {iVallach, y.) 
Girdhari Eal t/. Emperor. 22 Cr. L. J. 744 • 

64 I. C. 136 : 19 A. L. J. 887. 

- Irregular procedure—Conviction for offence 

read with S. IT 4 , Penal Code, is legal though charge 
did not refer to S. 114 . 

Obiter : A man charged with a substantive offence 
can be convicted of that offence read with S. 114 of 
the Penal Code although not charged with. {Marten 
and Kincaid. J J EmpEROR v. RaNCHOD SuRSaNG 
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49 Bom. 84 : 26 Bom. L. E. 964 : 

A. I. R. 1924 Bom. 802. 

-- •/rregular procedure — Conviction for 

different offences. 

Conviction of accused under S. 307 read with b. 34 
or 114 is legal though they were charged only with 
offences under S. 304 , 14 S and 149 of the Penal Code. 
Case law discussed. {A/arten and Kincaid^ //'} 
LMI’FROR r. kANCHOt) SuRSANG. 49 Bom. 84 : 

26 Bom. L. E. 954 : A. I. E. 1924 Bom. 602. 

-- /rre^uiar procedure—Conviction for offence 

consttfuted by some only of particulars composing 
offence charged is legal 

Where an accused person has been charged with 
one offence consisting of several particulars a combina¬ 
tion of some of which only constitutes a complete 
offence and such combination is proved but the re¬ 
maining particulars are not proved and he is convicted 
of such offence although not charged with it, he 
cannot be said to have been misled in his defence 
by an error in the charge nor can it be said that 
such an error in the charge occasioned a failure 
of justice. \Afarten and A'incaid, //.) EMPEROR v. 
RaNCHOD SuRSANG. 49 Bom. 84 : 

26 Bom. L. R 954 : A. I. R. 1924 Bom. 502. 

-- 1rrcgttlar procedure — Amendment . 

An amendment in criminal proceedings without 
notice to the party affected does not bind the party. 
{Greaves and Panten, JJ.) JANKI NaTH KUNDU 

Pal V. Manmohan De. 26 Cr. L. J. 674 t 

81 I. C 162 : A. I. R. 1925 Cal. 268 (2). 
- —“Irregular procedure—Conviction of a dis¬ 
charged co-accused on his own evidence as a prosecution 
witness is improper. 

Two persons A' and P were sent up for trial. P was 
discharged and cited as a witness for the prosecution 
and examined against A'. After the prosecution had 
closed their case the Magistrate of his own motion 
took cognizance of the case against P and ordered a 
fresh enquiry into the case against both. Held, that 
such a course was contrary to the traditions of justice 
in Criminal Courts. (C7. C. Ghose and Cuming, J J S) 
Ea.SATULLA MIaH, In the matter of. 

25 Cr. L. J. 311 : 76 1. C. 1031 : 

A. I. R 1925 Cal. 104. 

- 1rregular procedure—Order directing deten¬ 
tion of property of stranger is not proper. 

Criminal proceedings to which a person is not a party 
ought not to be made use of for detaining in Court the 
property of such person, even though the offence 
under trial had something to do with that object. 
{Buekland and Cuming. //.) KEDAR NaTH DEY v. 
Mahomed Siddick. 24 Cr. L. J. 695 : 73 I. C, 807 : 

A. I. R. 1924 Cal. 456. 

•Irregular procedure—Questions put by Judge 
to the Jury in private chambers and not in open Court. 

After the Jury had retired to consider their verdict 
in a criminal case they saw the Judge in his chamber 
and asked him for direction on a point of law. The 
Judge and the Jury both went into the Court room and 
the Jury in presence of the pleaders put certain ques¬ 
tions to the Judge and the answers thereto were re¬ 
corded. Held, that the mere fact that a question was 
put by the Jury to the Judge not in open Court but in 
Chambers did not vitiate the trial and it w’as at best a 
mere irregularity. {Newbouldattd Suhrawardy, JJ,') 

Bilaschandra Banerjea V . Emperor. 

27 C. W. N. 626 : A. I. B. 1923 Cal. 647. 

' '—Irregular procedure — Cross complaints-^ 

Simultaneous trial in different Courts bad. 

The simultaneous trial of the two ca.?es before two 
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different Courts over one and the same occurrence is 
undesirable and unsatisfactory ; the proper course is 
that both cases should be tried by one Magistrate one 
after the other. {Hewbould and Suhrawardy, JJ, ) 

Sheikh Samir v. Beni Madhab. 

37 Cal. L. J. 410: 27 C.W.N. 700 : 75 I.C. 364 : 

24 Cr. L. J. 940 : A. I. R. 1923 Cal. 644. 

- '■Irregular procedure—Depositions in one case 

copied in another — Illegality. 

It is illegal for a Magistrate trying a criminal case 
to take the depositions in one case and have them 
copied and used in another case. {Sanderson, C. J. 
and Chotzner, /.) MOZAHUR ALI v. EMPEROR. 

50 Cal. 223 : 27 C. W. N. 99 : 24 Cr. L. J. 198 : 

71 I. C. 662 : 36 C. L. J. 417 : A. I. R 1923 Cal. 196. 

- Irregular procedure—Party applying for copy 

of order—Magistrate cannot compel him to pay for and 
take copies also of order not applied for. 

It is for the litigant, and not for the Magistrate, to 
decide what copies he should have in order to move 
the superior Court and the Magistrate has no jurisdic¬ 
tion to thrust upon a party copies which he does not 
want and to make him pay for them. When a party 
applies for the copy of a particular order the Magis¬ 
trate cannot force him to pay for and take copies of 
other orders also. {Shadi Lai, C. J.) AMAU SINGH 
V. Sadhu Singh. 7 L.L.J 241 : 86 I. C. 709 : 

26 Cr. L. J. 853 : 6 Lah. 396 : A. I. R. 1925 Lah. 361. 
- Irregular procedure—Separate trials — Com¬ 
mon 7vitness not examined in each case but their evi¬ 
dence read ovet—Ho Prejudice caused—Trial is not 
invalidated. 

Several cases were tried separately but the evidence 
of such witnesses as were common to all the cases was 
not recorded separately in all the cases. It w’as only 
read out by them and admitted by them to be correct. 
This procedure w’as followed with the consent of the 
counsel for the accused. It was, however, clear that 
no prejudice was caused for the accused. Held, that 
the procedure adopted was irregular, but it did not 
affect the validity of the trial as no prejudice was 
caused. loCal. 405 ; 8 P.R. 1915 (Cr.) Ref 9 P. R. 
1912 (Cr.) Dist. {Scott Smith^ NaRAYAN SinGH 
Emperor. 24 Cr. L. J. 415 : 72 I. c. 627 : 

A. I. R. 1924 Lah. 228. 

■ Irregular procedure—Mutual consent of ac¬ 

cused or counsel — Effect. 

A criminal trial which lakes place under a proce¬ 
dure which is not authorised by law, will not be valid 
on account of mutual consent. {Broadway and Fforde, 

JJ.) AT.LU Emperor. 4 Lah. 876: 

6 L. L. J. 103 ; 25 Cr. L. J. 68 : 75 I. C. 980 : 

A. I. R. 1924 Lah. 104. 

- Irregular procedure—General Clauses Act, 

S. 26 —No two punishments for the same Act. 

Where either of the two offences under the two 
different Acts are constituted by the same acts, the 
offender cannot be punished for both. {Zafar Alt, J.) 
Bahadur Singh v. Emperor. 

A. I. B. 1923 Lah. 34S. 

- Irregular procedure—One Magistrate not 

hearing the entire evidence. 

The trial by a Bench of Magistrates one of whom 
did not hear the entire evidence is bad in law, and the 
conviction by such Bench is not sustainable. {Moti 
Sugar, J.) ABDUL GHaNI v, KMPEROR. 

22 Cr. L. J. 611 : 62 I. G. 335 (Lah.). 

- Irregular procedure—Calling pleader engaged 

for accused as prosecution witness in the middle of case 
is reprehensible—Trial is vitiated whether accused is 
Prejudiced or not. 
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If the prosecution wants to call the counsel for the 
•defence as a witness on its side sufficient notice ou^ht 
to be given to the accused to engage a competent 
counsel. It is very reprehensible to call a counsel 
who is actually defending an accused person as a 
.prosecution witness, in the course of the proceeding. 
Such a coui-se not only atfects the propej conduct of 
the defence, but it gives a handle to the prosecution 
to prevent a counsel who is well acquainted with the 
facts of the case from conducting the defence. i^Deva- 

dosss /.} Mannargan V. Emperor. 

(1925) M. W. N. 702 : A. I. R. 1925 Mad. 1153 : 

49 M. L. J. 95. 

“—Irregular procedure—Examination of luit- 
jiesses—Right of accused to cross-examine prosecution 
witnesses before charge. 

No Magistrate or Court can refuse to allow an ac¬ 
cused person to cross-examine prosecution witnesses, 
before charge is fran»ed, and where the Magistrate 
refused to allow the accused to do so. hi.s procedure is 
most irregular and in contravention of law. {^Wallace., 
./.) MUTHIA CHETTY, In re. 19 L. W. 391 ; 

25 Cr L. J. 556 : 81 I. C. 44 (1) : 

A. I. R. 1924 Mad. 735. 

- Irregular procedure—Consent cannot cure. 

Where in a trial de novo the depositions of witnesses 
•examined at the previous trial were exhibited without 
the witnesses being e.xamined de novo, IIeUI there 
has been a deviation from the normal course of proce¬ 
dure which would ordinarily vitiate the proceeding 
and the consent of the accused will not cure the irre¬ 
gularity, (..Oldfield and Ramemm. J J ') UMAR HaJI, 
In re. 48 Mad. 117 : 16 L. W. 697 : 69 I. C. 636 . 

(1922) M. W. N. 644 : 23 Cr. L. J. 7-18 : 

A. I. R. 1923 Mad. 32 : 43 M. L. J. 659. 

- /^regular procedure—Complaint — Offence 

under S. 211 , I.P.C. — Conviction under S. 500 I P.C. 

A conviction under S. 500 , I. P. C., where the com¬ 
plaint and charge were under S. 2 ir, I. P. C., is 
dllegal. 18 P. K. 1889 Ref, (Simpson, A./.Cl) GaYA I 

.Barhai v. Emperor. 9 0 . L, j. 342 : 

4 U. P. L. R. (0.) 81 ; 69 I. C. 81 : 23 Cr. L. J. 641 : 

26 0. C. 44 : A. I. R 1923 Oudh 4. 

- 1rregular procedure —iVi/ness — Costs of sum 

tnoning—Party if can be ordered to pay. 

All criminal proceedings being at the instance of the 
'Crown, expenses of summoning witnesses must beborne 
by the Crown. It is open to a Court to refuse to sum¬ 
mon a witness on the ground the application to 
summon him was frivolous or vexatious, but 
having once decided to summon him the Court has 
no power to direct the applicant to deposit into Court 
the expenses. (ICulwant Sahayt /.) NaND KiSHORE 
MISRA v. KaLKA MiSRA. 1924 P. H. C. C. 196 : 

77 I. C. 810 : 6 Pat. L. J. 487 : 5 Cr. L. J. 458 : 

A. I. R. 1924 Pat. 695. 

' ■"—Irregular procedure—JVezv offence under 
statute—Indictment under general law. 

Per Das, J. — Where a statute creates a new offence 
which was not an offence at common law and imposes 
•a penalty in respect of such offence a person commit¬ 
ting such an offence can only be proceeded against 
under the statute which creates the offence and cannot 
be indicted under the general law. (MulUck, Coutts 
■and Das, JJ.) EmPEROR V. ABDUL HaMID. 

2 Pat. 134 : 3 Pat. L. T. 585 : 1 Pat. L. R. (Cr.) 199 : 
•68 I. C. 945; 23 Cr. L. J. 625 : 4 U.P.L.R. (Pat.) 79 : 

1922 P. H. C. C, 274 : A. I. R. 1923 Pat. 1 (S. B.). 

- Jr regular procedure—Disallowing application 

.for inspection of diary. 

There is nothing in the law which entitles the 
•defence to an inspection of. anything more than 
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that portion of the police diary from which the witness 
refreshed his memory and there is no illegality or irre¬ 
gularity in the procedure of the Magistrate who disal¬ 
lows the application for the inspection of the whole 
diary. (Coutts and Das, //.) LaCHMI SINGH v. 
Emperor. 2 Pat. 7.4 : 68 I. C. 623 : 23 Cr. L. J. 591 : 

3 Pat. L. T. 662 : A. I. R. 1922 Pat. 662 (1). 

- 1rregular procedurc — Sarctien — I'rial held 

W'thout sanction cannot be validated by adding a charge 
requiring no sanction. 

Where a Court holds a trial of an offence requiring 
.sanction of the 1-ocaI Government, the trial is without 
jurisdiction and the proceedings cannot be validated 
by subsequently adding charges which require no 
sanction. (Robinson, C. /. and Godfrey, /.) AbouL 

Kahiman V. Emperor. 89 I. c. 305 ; 

3 Rang. 95 : A, I R. 1925 Rang. 296. 

-- —Irregular procedure — Reference to High 

Court—Where the IIigh Court sets aside on a reference 
by a S. J. the conviction by a fifagistrate of an accused 
and directs his committal to sessicns, it is unnecessary 
for the magi St rate to open new proceedi ngs and take all 
evidence again. 

Where the accused was first tried by a Magistrate 
and on a reference by the S. J. the High Court set 
aside the conviction and sentence and directed that 
the accused be committed to Sessions ; and the magis¬ 
trate—the successor of the original magistrate—then 
opened a new proceeding and took all the evidence 
again, ending up by writing a committal order of over 
four pages of typescript: Held, that all this was 
quite unnecessary. All that he should have clone was 
to re-open the original proceedings, frame a fresh 
charge and explain it to the accused, require him to 
give in his list of witnesses for Sessions, examine (if he 
thought fit) any of those witnesses who had not already 
been examined, and then write a short formal order of 
committal as under the orders of the High Court. 
iCarr,/.) NGA MYaING z'. EmPEROR. 

2 Rang. 417 : A. I. R. 1925 Rang. 82. 

Joint Trial. 

- Joint trial—Plea of misjoinder can he taken 

for the first time in revision—-Cr P. Code, A'f. 439 , 537 . 

An accused can take the point of misjoinder in 
revision when the joint trial is bad, even though the 
point was not taken in the Courts below. No question 
of prejudice arises in such a case. (Greaves and Chotz- 
ner, JJ.) DaLSUK ROY AGARWALA v. EMPEROR. 

25 Cr. L. J. 807 : 81 I. C. 343 : 

A. I. R. 1925 Cal. 248. 

'Joint trial—Evidence taken in one used in 

another. 

There were three separate trials of the accused. A 
witness was examined in the first case. All three of the 
accused had been present during the course of the 
examination of this witness. Coun.sel for the three 
accused agreed that the statement of the witness be 
read over in the connected cases as well. They agreed 
that their clients would not be in anyway prejudiced 

in this way and it would be a great saving of time. 
The Court accordingly had the statements of the wit¬ 
ness in the previous case read out in the subsequent 
case. that the procedure adopted of reading 

out the statements of witnesses recorded in the first 
case was irregular, but it was quite clear that no pre¬ 
judice has been caused to any of the appellants. 
(Scott-Smith, J,) NaRAIN SiNGH v. EMPEROR 
72 I. C. 627 : 24 Cr. L. J. 415 : A. I. R. 1924 Lah. 228. 

- Joint trial—Several accused—Withdrawal 

against same—Effect of. 

The withdrawal of a complaint against one of sever- 
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il accused has not the effect of withdrawing the com’ 
Plaint acainst the rest of the accused as well. 9 O.L.J. 
[4 Foii- {irnzit Hasau. /. C.) NaNDA 7 '. EMPEROR. 

^ 10 0 . & A. L. E. 357 : 1 0. W. N. 120. 

__ yol/if trial—Legality depends upon accusation 

_ Joint trial in conspiracy cases may he held. 

The lecality of the joint trial depends on the accusa¬ 
tion, and not on the result of the trial, and the discre¬ 
tion of the Court to try accused persons separately is 
not improperly exerci.^^ed by holding a joint trial in 
conspiracy cases 1922 Cal. 107 Foil. {^Robinson, C. J. 
and Godfrey, J ABDUL RaHMAN ^J„'^*PER0R. 

3 Rang 95 ; 89 I. C. 305 : A. I. R. 1925 Rang 296- 

Judgment. 

■Judgment—C sing kncnoledge of one casein 


another is wrong where accused are different. 

A Magistrate trying a security case as well as an 
assault cLe used his knowledge of the one in deliver- 
inc iudeenient in the other while the accused was not 
the same in both cases. Held, that the judgment 

A. 1. R. 1925 All 443. 

_ _ Judgment—Opinion of Judge. 

The personal view of the Judge is the ultimate view 
that is to prevail until law makes the verdict of the 
Inrv or the opinion of the Assessors final and ^n- 
cluLe (IValsh and Ryves, JJ.) LaKHAN z/. EM- 

PtKOR. 5 L. E. A. (Cr.) 101 : A. I, E. 1924 All 511. 

_ J udgment^Statement of accused, value of. 

In this case contradictory statements of accused 
vvfre taken into consideration against the accused. 
{Stuart and Rytes.JJ.) DEO DUTT EMPEROR. 

45 A 166 : 20 A. L, J. 915 : 71 I. C. 64 ; 

24 Cr. L. J. 6 : L. R. 3 A. 191 (Cr.) : 

A I. R. 1923 All. 90. 

__ Judgment—Hay fixed for Hearing of 

pleader not oplii^atiry. . ^ r 

Where a Magistrate has fixed a day for delivery oi 

judgment and is ready with the judgement on that 

day it is not obligatory upon him to hear the pleader 

for the accused before delivering judgment. {Pride 

aux A J.C.) Nayan Khan z'. Emperor. 

23 Cr. L. J. 752 ; 69 I.C.^40 ; A. 1. R 1923 Nag. 208. 

_ Judgment—Dismissal for default—Appeal 

_ Appellant absent. 

Petitioner stated in his petition that he was not 
aware that his appeal wt-s transferred and on the date, 
the Court to which the appeal had been transferred 
called out the case and dismissed and on petitioner’s 
pleader’s coming to know of this, he asked the Court 
to hear him in support of the appeal but was refused. 
Judgment of the Appellate Court was to the effect 
that the appellant was absent and unrepresented ; that 
he had been through the judgment and the whole re¬ 
cord and the petition of appeal and could see no sub¬ 
stance in any of the grounds of appeal Held, if this 
judgment was signed by the Magistrate before the 
pleader appeared, the Magistrate could not have done 
any thing in the matter. {Ross, J.) KaBIrShaHz'. 

Emperor. 1 L. R. (Cr.) 174 : 

1923 P. H. C. C. 237 : A. I. R. 1923 Pat- 297 (2). 

- Judgment. 

On the fact, that the prosecuiion case is somewhat 
vague and the findings of the Sessions Judge are not 
as clear as they might be as to the time when the al¬ 
leged offences had been committed, the accused would 
be entitled to succeed. {Coutts and Rossy JJ.^ AJO- 

dhya Prasad v. Emperor. A. I. R. 1922 Pat. 88. 

- Judgment—Daeoity case. 

In a daeoity trial involving several accused, the 
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Court should first give a general outline of the case, 
the coui-se of investigation and the aiTest and then the 
ca'se of each should be dealt with in detail. {May 
Onng, J.) NGA mu v. EMPEROR. 

2 Bur. L. J. 199 : A. I. R. 1924 Rang. 67. 

Jury. 

- Jury^Trial by jury — Judge should avoip- 

miscarriage of justice. 

In introducing evidence in a trial with the aid of a 
jury the Judge must be very careful in order to avoid 
miscarriage of justice. {Chatteriea and 6. B. Chose 

/ /) Keramat Mandal z/. e:mperor. 

42 C. L. J. 528 : A. I. R. 1926 Cal 147. 

_ Jury trial — Misdirection—Presumption as to' 

guilt when accused is in possession of stolen goods — 
Oil US ^ 

In a case where the evidence of the guilt of the 
accused rests entirely upon the discovery of stolen 
property from his possession, and the learned Judge in 
his charge to the Jury stated that if the prosecution 
succeeds in proving possession by the accused of re^ 
cently stolen goods, it is the duty of the accused to 
prove bis innocence. The presumption raised under 
the law cannot be rebutted by mere denial. Held, 
that the explanation of the law was not correct and 
amounted to a misdirection which vitiated the charge. 
Held, further, that the proper course is to direct that 
the jury are entitled to take the explanation offered by 
the accused of their possession. It is not necessary 
that such claim by the accused must be proved. If he- 
states the circumstances under which he obtained it, 
the Jury may accept it, and in that case, it will be 
their duty to acquit the accused, 24 C. W. N. 619 - 
foil. {Suhrawardy and Panton, J J.') KaBATULLA 

V Emperor. 42 C. L. J. 212 : 26 Cr. L. J. 1582 : 

90 I. C. 542 : A. I. B. 1926 Cal. 1241. 
__ Jury—Verdict of—Inadmissible evidence — 


Prejudice. 

Where in a trial before a jury, a mass of inadmissi¬ 
ble evidence is let in and commented on in the charge 
to the jury, it could not but have prejudiced the accus¬ 
ed and a verdict based on such evidence and misdirec¬ 
tion can never be upheld. {Walmsley and Mukerji, 

I/ ^ Sheikh Abdul v. Emperor. 26 Cr. L, J. 606 

85 I. C. 830 : A. I. R. 1925 Cal. 887. 

—- Jnry—Misconduct of — Court's inherent power 

to discharge. 

An inherent power in a Court to discharge a iurj’ on 
the ground of misconduct or necessity has been recog¬ 
nised in 25 C. W. N. 240 and 51 C. 418 . {Ne-wbould 
ami Mukerii, J J.) JESSARAT v. EMPEROR. 

29 C, W. N. 626 : 26 Cr. L. J. 1009 : 87 I. C. 838 r 

A. I. R. 1925 Cal. 729. 

— J 2 s*'y—Hvidence fully oral—Opinion of jury 
•who heard the case should be held final. 

Where a case rests entirely on oral evidence, those 
who saw the witnesses and heard them 1 e., the jury 
are the most competent to judge as to the value of 
what was said by the witnesses and therefore effect 
should be given to their verdict. {Walmsley and' 
Mukeriee //.) EmPEROR v. FaRATULLA MANDAL. 

40 C. L. J. 592 ; A I. B. 1925 Cal. 394. 

- Jury—Functions of Judge and Jury — SesS‘ 

ions Judge expressing opinion on fact—Whether 
misdirection. 

There is no harm in the Trial Judge expressing his• 
opinion on the fact and in fact it is his duty to assist 
the Jury provided that he is careful to express his 
opinion in such a w’ay as not in any way to interfere 
with the duties of the Jury to finally dedde accor<Rng 
I to their view on the facts. i^Nexvhould and B. B* 



2473 


CIVIL, CRIMINAL & REVENUE 


2474 


CRIMINAL TRIAL—Jury. 

Ghosey //.) FaZARUDDIN Vy EmPEROR. 

26 Cr. L. J. 1553 : 90 I. C. 443 : 42 C. L. J. 111. 
- Jury — Verdict—Repug naJicy. 

Mere repugnancy in the verdict of a jury is not by 
itself sufficient to ensure the quashing of a conviction. 
ewbould and B B G/tose^ JJ.) UmaDASI DaSI 

E.MPEROR. 52 Cal. 112 : 4 O C. L. J. 143 : 

28 C. W. N. 1046 : 83 I. C. 491 : 

A I. R. 1924 Cal. 1031. 

- Jury —Verdict — Si/ence ab.'ut one charge 

does not amount to acguittal of that charge. 

Where an accused was tried under Ss. 364 , i 20 -B 
read wi'’h S. 302 and the Jury found him guilty under 
Ss. 120 -B and 364 but was silent about the charge of 
murder. Heldy that the verdict of the Jury under 
S. 120 -K read with S. 303 did not by itself negative the 
charge of murder and hence re-trial for a charge under 
S. 302 could be ordered* ^SandersoHy C. J and Cum- 

i?igy J.) Emperor Osman Sardar. 

39 C. L. J 264 : 25 Cr. L J. 1048 .• 81 I C. 824 : 

A. I. R. 1224 Cal 809. 

- Jury—Weight due to prosecution witness — 

factions—Effect of. 

The Jury are entitled to discount the evidence which 
has been given by the prosecution witnesses because of 
the fact that the witnesses who have come and depos¬ 
ed on the side of the prosecution are witnesses who 
are admitted by adherents of a partv opposed to that of 
the accused. The fact that merely all the witnesses 
had been at some time or other, concerned in criminal 
cases either started by them or started against them, is 
a circumstance so important that the jury can hardly 
be blamed if they took that into their consideration 
and came to the conclusion titat the evidence on the 
side of the prosecution was one which they could not 
accept. {Ghose and Chotznery JJ.) EmperOR v. 
NaRITYA GOPAL ROY. 75 I. C. 145 : 

24 Cr. L J. 897 ; 38 C. L. J. 1 : A I. R 1924 Cal 317- 
* ^Jur^—’Tfial by —Sessions trial—Juror 

giving ifitimat on of his opinion. 

In a Sessions trial, just before the Se.ssions Judge 
had summed up the case to the Jury one of the Jurors 
in a room occupied by Pleaders’ clerks, in an answer 
to a certain que.stion put to him, intimated that he had 
formed an opinion that the accused was guilty, heldy 
that a fresh trial by a fresh Jury should be held. 
'{Teunon and Pearson, J J.) EMPEROR v. NASIR ALI 
Beg. 33 C. L. J. 122 : 22 Cr. L. J. 510 : 62 I. C. 334 : 

25 C. W. N. 240, 

- Jury—Trial by is substantive right and not 

■a mere matter uf procedure. 

The right of tri il by a jury vested in the accused by 
the Code of Criminal Procedure of 1898 , is a substan¬ 
tive right and not a mere matter of procedure and 
therefore svhere th 2 commitment was made prior to 
the coming into force of the new Code of 1923 , but 
the trial in the Sessions Court was held after its* com- 
ling into force. Held, that the accused’s right of trial 
‘by jury was not lost. (^Scott-Smith and Zafar Aliy JJ.) 

Emperor v. Fitzmaurice. 6 Lah. 262 : 

A. I. R. 1925 Lah. 446. 

- Jury—Confession inadmissible included in a 

charge. 

Where an inadmissible confession was read out by 
the Public Prosecutor in the course of the trial, held, 
that the trial was vitiated though the Judge tried to 
remove the effect thereof from the minds of the Jury. 
i^Oas and Bucknilly JJ.) DaMODAR RAM v. Em- 
PEROR. 3 Pat. L. T. 52 : 23 Cr. L. J. 141: 

1 Pat. L. R. 171 : (Cr.) 65 I. C. 573: 

A I. R. 1923 P. 142. 

«-- Jury—Trial by—Death sentence — Confirnia- 
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tion by High Court—Power of interferettce. 

A High Court in confirmation of death sentences 
has power of interference with the unanimous finding 
of the Jury, ennedyy ICemp and Madgaonker, J J.) 

Gul loung V. Emperor. 64 I. c. 657 ; 

23 Cr. L. J. 33: 15 S. L. R. 103 (F. B.) 

Local Inquiry or Inspection. 

- Local inspection. 

The Magistrate viewed the locus in (/no at the re¬ 
quest of both parties and in presence of pleaders who 
were representing the respective parties. The Magis¬ 
trate made and used inspection solely for the purpose 
of enabling him to understand the evidence which 
had been already given, f/eld, it was legitimate for him 
to do so and there was t^o ground for suspecting that 
the judgment was influenced by the local inspection. 
(^Sanderson, C. J. and Panton, J.) AZlZ ManDAL v. 
Girish Chandra. 68 I. C. 38: 23 Cr. L. J. ^02. 

A. I. R 1923 Cal. 320. 

- Local ifispection—Absence of record relating 

to—Effect on conxuction. 

In a case against 4 accused under S. 457 , I. P. 
Code, the Magistrate in order to test the accuracy 
of the defence put up took them to the locality alleged 
in defence and made them point out in turn the 
place. Held, the conduct verged dangerously near 
cross-examining the accused. Held also, there being no 
record at all as to what happened at the inspection, 
and the Magistrate himself not having gone into the 
witness-box, a conviction based on the Magistrate’s 
own knowledge of w'hat took place is bad. (^Harrison, 

J.) nura V. Emperor. 67 i. c. 69i: 

3 Lah. L. J. 482 : 23 Cr. L. J. 431 : 

A. I. R. 1922 Lah. 456. 

-- —Local inspection for tes/ing the witnesses is 

legal. 

j It is open to a Magistrate to use the evidence of his 
I own eyes, i.e., the local inspection to test the truth of 
what the witne.sses have deposed to 2 Weir Cr. 728 . 
Foil. iAyling and Odgers, J J.) THACHROTH 
HydROSS, In re. 18 L. W. 113 : 

(1923) M. W. N. 860 : 75 I. C. 695 : 25 Cr. L. J. 7 ; 

A. I. R, 1923 Mad. 694 : 45 M. L. J. 279. 

Private Prosecution. 

■- Private prosecution—Parties may engage one 

to represent their case. 

In a criminal case started at the instance of private 
persons the persons may engage a counsel to represent 
their view of the case where there is no representation 
on behalf of the Crowm {Huher/ee, J.) TUFAIL AH- 
MAD V. Emperor. 23 A. L J. 5: 

6 L. R. A. (Cr.) 55 : 86 I. C. 222 : 26 (Cr.) L. J. 734 : 

A. I. R. 1925 All. 301 (2) 

— Private Prosecution —Locus standi. 

In prosecutions for cognisable offences, the private 
prosecutor has no position at all in the litigation and 
the Crown being the sole prosecutor and custodian of 
the public place. i^Mullick and Macpherson, JJ.) 

Gulli bhag.at V. Narain Singh. 2 Pat. 708 : 

5 Pat. L. T. 404 : 1 Pat. L. R. 165 (Cr.) : 

2 Pat. L. R. 187 (Cr.) : 25 Cr. L. J- 446; 77 I, C. 734 : 

A. I. R. 1924 Pat. 283. 

Procedure. 

- Procedure—magistrate is not bouiui to wait 

for decision of arbitrators, but if he zuaits, the award 
is taJttamount to cotnpouftding of compoundable offence. 

A criminal case is not a matter between parties as 
a civil case is. A Magistrate is not bound to recognize 
a reference to arbitration and wait for the arbitrators 
to make the aw’ard though it will be reasonable to do 
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If he does not choose to wait he will not be doing 
anything illegal. Hut if he chooses to wait and then 
there is an award that award may amount to a com¬ 
pounding of the offence in question and if U is an 
orfence compoundatde under S. 345 effect will be given 
to such compounding. Hut till the actual compounding 
place the Magistrate is not bound at all to stay 

his hands but may go on with the trial of the case 

l.imseif J.) AIYAR B- 

y-VHADAKAlULU AIVAR. 49 M. L. J. 544 

^ ' ^ 22 L W. 390 : 1925 M. W. N. 753 : 90 I.C. 666 

A. I. R. 1923 Mad. 1211 

_ ^Procedure—Person committing two offences in 

f,, separate tr muv t/ons can be convicted of both. 

" If I man commits two offences he can certainly be 
convicted of them both, more especially when they are 
separate transactions and the commission of one does 
not necessarily involve the commission of the other, 
f riallifax. A. J. C.) GaJANAN SaKHARAM r'. EM- 
U ROK 25 Cr. L. J. 473 : 77 I C. 825 : 

A I. R. 1924 Nag. 162(1). 
_ _ Procedure—Matters irrdeimnt to charge 

a'uinis' accused should be ciimmatcd. . 

*An important principle of Criminal law is that the 

nuilt should not only be proved beyond any reasonable 
doubt but that it should be proved strictly in accord¬ 
ance with law . The accused is on his trial in respect 
of a particular charge and to import matters into the 
trial not relevant to that charge is equivalent to trying 
him as to matters on which he has no opportunity to 
defend himself. 1025 Oudh. \ Kef. {Wazir Hasan, A. 
/ 6'.) HISHaMBHAR NATH Z' EMPEROR. 

^ 26 Cr. L. J. 1042: 87 I.C. 962: 

A. I. R. 1925 Oudh. 676. 

_ Procedure—Substantial fiistUe is not suffici¬ 
ent. Legal forms must be strictly conformed to. 

•• In a criminal proceeding the question is not alone 
wh..ther a substantial justice has been done according 
to law. All proceedings in Poenam are Strictissimt 
juris. {H^azir Hasan, A. J. C.) MaNNA 

Emperor. 27 O. C. 40 : 25 Cr L J. 49: 76 I.C. 763 : 

A. I. R. 1925 Oudh. 1. 


Sentence. 

_ Sentence — Setting fire—Disproportionate 

punishment. . , • j a 

Setting fire to a thatch must be seriously viewed. A 

sentence of ten years’ imprisonment is wholly dispro- 
porlionate to any possible aspect of the crime from a 
moral point of view provided that that part of their 
misconduct namely the setting of fire is reasonably in¬ 
cluded in and taken to aggrjivate the general lawless 

conduct of which the acca^ed have been convicted 

under S 147 and 325 - U^Msh A. J. C. and Ryves, J.) 
KhanJan V. Emperor. L R 6 A. (Cr.) 140 ; 

82 I. C. 54; 25 Cr. L. J. 1193; A I. R. 1924 All. 781. 

_ Sentence—Conviction under two sections — 

Concurrent sentences. 

Where a Magistrate convicts under two sections and 
intends to pass concurrent sentences, it is a very com¬ 
mon though somewhat slovenly method of expressing 
the conviction to say, “I pass sentence under Ss. 326 
and 148 ” or whatever the sections may be. Such a 
sentence must be interpreted as meaning that the Ma¬ 
gistrate passed concurrent sentences under each sec¬ 
tion. {Daniels, J.) SOHAN AHIR v. EmPEROR. 

22 A. L. J. 263: L. R. 6 A. 88 (Cr.): 26 Cr. L. J. 992. 

811. C. 640: A. I. R. 1924 All. 492. 

_ _Sentence—Murder ease—Political agitation — 

Ignorant victims^Lesser sentence enough'. 

The accused were illiterate farmers. They were 
guilty under Ss. 149 and 302 of the Penal Code. They 
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were induced to commit these offences by absurdi 
promises of the age of golden happiness. By whose 
order they set to work they believed him to be a work¬ 
er of miracles. Taking into consideration all these 
circumstances it was deemed that transportation for 
life was a proper sentence than the sentence of death. 
(Mears, C.J, /•) ABDULLAH z/. EMPE¬ 

ROR. L. K. 4 A. 145 (Cr.): A. I. R. 1924 All. 233. 

-- Sentenec—Sraerity of sentence should be lessen¬ 
ed because of service to Croivn. 

Where the accused has rendered service to crown 
in giving evidence against some members of his gang, 
which evidence resulted in their conviction, his convic¬ 
tion was altered from one of death to that of trans¬ 
portation for life. Lindsay and Sulaiman, 

J /.) SarDAR V. EMPEROR. 22 A. L. J. 85: 

L. R. 6 A. (Cr.) 25; A. I.R. 1924 All. 220 (F.B.). 

_ Sentence—Fine should not be inflicted in 

technical offences. 

Penalties must be provided and penalty sections 
must be used for bad cases where the individual has 
been contumacious and has palpably acted mala fide. 
But the penalty is only intended in terrorem and not 
to be used vindictively for technical offences. {Walsh, 
/.) NIHAL M HAMMAD v. EMPEROR. 

* 21 A L. J. 774: 4 L. R. A. 226 Cr. : 

A. I. R. 1924 All. 200.. 

-- Sentence—Alleviating circumstances. 

The hirer of an article (a motor car) under a hire- 
purchase agreement sold it as his own before he had 
paid up all the instalments. He however paid the in¬ 
surance. he paid the expenses of the Motor 1 raders. 
Ltd, representative, and he paid in the uncertain way, 
in which these people always pay, instalments from 
time to time, and he went on paying even after he had 
<?old. The payments were accepted by the Motor 
Traders Ltd Tliey, because they failed to get their 
money, launchet' the prosecution: held the circumst¬ 
ances justified a reduction of sentence. {Walsh, /•> 

Cadd Emperor. 

21 A. L. J. 510 : L.R. 4 A. llSCr. : 24 Cr. L. J. 620: 

73 I. C. 508: A. I. R. 1923 All. 598. 

Sentence— ‘Whipping—When to be inflicted. 


When a person inflicts pain upon another and when 
the offence is one which permits of the penalty of 
whipping, it is a good thing to inflict that penally.. 
There are, of course, circumstances in which the act¬ 
ual hurt caused is very slight and that is a circum¬ 
stance to which attention has to be paid. {Mears, C. 
J.and Baneriee, J.) BaDRI PRASAD EMPEROR. 

44 All. 638 : 20 A. L. J, 388: 66 I. C. 418 : 

23 Cr. L. J. 274 : A.LR.. 1922 All. 246. 

_ Sentence—Fine-Surety for appearanceof ac¬ 
cused—Money deposited by surety—Fine 

When the accused is fined the money deposited by 
a surety for the appearance of the accused cannot be 
attached in lieu of fine even if the surety and the ac 
cused are brothers and even if they are members ot a 
joint Hindu family. {Wallach,/.) 

V. Emperor. 19 A. L. J. 887 ; 64 I. C. 136 s 

22 Cr, L. J. 744. 

- Sentence—Accused mere tools—Fine only is: 

sufficient—Penal Code, S. 44 *- . 

Where it was found that the ac:used while commit¬ 
ting the offence of criminal trespass were mere tools 
the hands of other persons. that a sentence of 

fine would be sufiicient, {Tudball, J.) 

Narain V, Emperor. 19 ^ J; • 

L. B. 2 A. (Cr.) 38 : 62 I. C. 408 : 22 Cr. L. J. 620. 

- -Sentence'Murdes—Sentence of irattsporiatton 

by Sessions Judge — High Court's interference. 

It is only in very rare cases that a High. Court wiu 
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interfere with the order of a Sessions Judge, sentenc¬ 
ing a man convicted for murder to transportation for 
life because the circumstances of the case appeared to 
him not to demand the sentence of death. (^JMaclcod, 
C.J.afid Crump, / ) MaNGAL NARAIN z/. EMPE¬ 
ROR. 49 Bom. 460 ; 27 Bom. L. R. 356 : 97 I. C. 424 : 

26 Cr. L. J. 968 : A. I, R. 1925 Bom. 268. 
- Seufc’iice—Freviojts co?ivictions—Effect of. 

Greater discretion should be exercised by the mofu- 
sil courts in making the penalty fit the crime and the 
practice of committing petty offenders to the Sessions 
Court after three or four convictions should cease. 
Even if such persons are committed there is no neces¬ 
sity for the Sessions Judge to inflict a vindictive sen¬ 
tence. A sentence of five years rigorous imprisonment 
for stealing purse containing Rs. 1-2 0 is highly exces¬ 
sive. i^iMacfeod, C.J. and Skak, J.') EmperOR z/.GaLA 
MaNA. 26 Bom. L. R. 434 : A.I. R. 1924 Bom, 463. 

- Sentence — Sezcroi accused—Evidence same 

agai7ist alU 

In the case of a nunrber of accused person.s, where 
the evidence is the same against all, the sentences 
against each shall be the same. {Greaves and Pan¬ 
ton, J J.') Abdul Emperor. 84 I. c. 708 : 

26 Cr. L. J. 356 : A.I.R. 1925 Cal. 581. 

- Sentence — At separate trials by separate 

Judges and /uries, ttni/orfuity of conviction and sen' 
tence cannot he mainiaitied. 

Tire principle of uniformity in convictions and 
punishments cannot be maintained in all cases where 
there are two trials—one original and the other sup- 
pUmentary —one batch of prisoners being tried by 
one Judge and one jury and the other batch by a dif¬ 
ferent Judge and different jury. {Wahnsley and Su/tra- 
wardy, //.) MOKEZUDDI v. EMPEROR. 

72 I. C. 65 : 24 Cr. L. J. 305 : A. I. R. 1924 Cal. 435. 
- Sentence — Court's duty—Delay to he avoided. 

However guilty an accused person may be, it is most 
undesirable that he should be subjected to the strain 
and anxiety of prolonged proceeding.s unless 
it is absolutely unavoidable. The length of the pro¬ 
ceedings is material on the question of sentence The 
strain, anxiety and mental suffering to which the ac 
cused must have been subject during a long time, is a 
matter which may legitimately be taken into consider¬ 
ation in passing sentence. {Sanderson, C. J,and 
Richardson, J.) BiLLINGHURST v. EmpeROR. 

27 C. W. N. 821: A. I. R. 1924 Cal. 18. 

-— Sentence—Separate trials — Sentences cannot 

run concurrently. 

Where trials on two charges purported to have been 
separate, held : that the sentences could not be 
made to run concurrently. {Scott Smith, J.') BataN 
Singh v. Emperor. 7 L. L. J. 39;86 i. c. 219 : 

26 Cr. L. J. 731 : A. I. R. 1925 Lah. 334. 
- Sentence — Fine—Extent of. 

A sentence of fine should not be imposed which it 
is wholly impossible for the accused person to pay 
without ruining himself and w'ithout inflicting great 
hardship upon his family. The maximum fine to be 
imposed upon any individual should depend in every 
case upou his position in life: If the offence is of an 
aggravated type a sentence of imprisonment is obviou.s- 
ly more suitable than fine. {Harrison, J.') ABDULLA 
V. Emperor 5 Lah. L. J. 271 : 24 Cr. L. J. 278 : 

71 I. C. 998 : A. I.R. 1924 Lah. 81. 
- Sentence—Reduction of — Grounds. 

In view of the fact that the accused also was injur¬ 
ed and of the possibility that he merely exceeded the 
right of private defence, his sentence was reduced. 
{Campbell, /.) MALLA SINGH v. THE CROWN. 

5 L, L. J. 121 : A. I. R. 1924 Lah. 61. 


; CRIMINAL TRIAL—Sentence. 

- Sentence—Detention as under-trial prisoner. 

A Magistrate, in awarding a sentence has no juris¬ 
diction to direct that any portion of the period during 
which the accused has been detained in custody as an 
under-trial prisoner, should be counted as part of the 
sentence. {Brasher, J.) DANGER KHAN v. EMPE¬ 
ROR. 6 L. L. J. 224 : 23 Cr. L. J. 693 : 68 I. C. 817 : 

A. I. R. 1923 Lah. 104. 

— .Sentence — Enhancement of — IVhen unneces¬ 
sary. 

In a case w-here injuries are inflicted in a sudden 
quarrel and the weapon was picked up there and then, 
there is no sufficient reason to enhance the sentence 
w^ereas it stands it is substantial enough. {Abdul 
Quadir, J.) ATTAR KHAN z^. CrOWN. 

A. I. R. 1922 Lah. 28. 

— - Sentence — Enhancement — Prisoner h aving 

undergone scntetice—Youth of offctider. 

The Chief Court refused to enhance even the leni¬ 
ent sentence of three months for the infliction of grie¬ 
vous hurt having regard to the fact that the offender 
was a young man who had recently come out of jail 
after undergoing the sentence already impo.sed. {Sha- 
di Lai, J.) Emperor v. Duli Chand. 

4 Lah. L. J. 403 : 2 P. W. R. 1922 (Cr.). 
- Sentence—Continuing fine until accused com¬ 
plies is illegal. 

Since no person can be punished for a thing he has 
not done but may possibly do in the futu»e or is even 
likely to do it in future a daily fine until the accused 
complies with the order passed against him is illegal. 
{Hallifax, A. J. C*.) BaBURAOz/. MUNICIPAL COM¬ 
MITTEE, Nagpur. 72 I. c. 782 : 

A. I. R. 1924 Nag. 66. 

- Sentence — Reduction—Plea of repentance. 

There is no particular merit in confessing a crime 
committed openly in broad daylight, of which there 
was at least one eye-witness, confession may indicate 
repentance, but that can onlj’effect reduction of that 
part of the sentence that is purely reformative, and 
that factor has disappeared from the capital sentence, 
leaving only the exemplajy factor. 

Where the appellant constituted himself a tribunal 
which decided that the making of a charge of pater¬ 
nity again.st him was an offence punishable with death 
he appointed himself the executioner and carried out 
the sentence. Held, that-the lesser penalty provided for 
the offence of murder would not be proper in the cir¬ 
cumstances. (Battan, J. C. and Hallifax, A. J . C.) 

Manjoo v. Emperor. 73 I, c. 266: 

24.Cr. L. J. 570: A. I. R. 1923 Nag. 251. 
- Sentence. 

Where the girl kidnapped was not imposed upon, 
held, the sentence of 7 years was too severe. J. 
C.) INDU V. Emperor. 27 0. C. 32 : 81 I. C. 529 : 

25 Cr. L. J. 913 : A. I. R 1924 Oodh 335. 
- Sen tefice — Motive. 

The motive for the crime should be considered in 
inflicting the sentence. {Wazir Hasan, A. J. C.') 

Chintaman V. Emperor. 10 0. L. J. 54; 

A. I. R. 1923 Oudh 180. 

- Sentence — Continuing offence—Daily fine 

for future offence is illegal. 

It is not permissible in law to enforce a daily fine in 
anticipation of a commission of an offence. {Kul- 
toant Sahay J.) PANCHAM SaO EmPEROR. 

6 P. L. T. 204 : 25 Cr. L. J. 1357 : 82 I. C. 717 ; 

A. I. R. 1925 P. 322. 
- Sentence — Punishments — Deterrent — Princi¬ 
ples. 

It is of some importance that the theory of deter¬ 
rent punishment should not be loosely put into prac- 
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tice and that the principles upon which alone a deter¬ 
rent penalty should as a rule be inflicted clearly 
prehended. Deterrent punishments are now regarded 
only as of utility under exceptional circumstanc^. 
When waves of imitative crime such as, for example, 
garoting, gang-robbery, (or dacoity as it is called, here, 
and foigery of counterfeit coin or notes commence to 
sweep over a state, judicious and increasing severity 
may properly be utilised to check and deter such an 
inundation again in limes of public tumult when 
there is a danger of wide breach of tlie public peace 
or security ; or where a highly organised or what one 
may call se ni-professional association of persons en¬ 
gineer series of offences such as swindling or buiglary 
deterrent punishments maybe with caution advantage¬ 
ously inflicted. Such a category is naturally not ex¬ 
haustive but illustrative only ; and sound knowledge, 
experience and a proper sense of perspective aie 
alone the guides which can safely be followed in con¬ 
cluding whether the use of such an aid to the mainten¬ 
ance of the order and tranquillity of a locality is pro¬ 
perly permissible and desirable. To adjust the punish¬ 
ments so as to make it appropriate and to balance 
it, so that it justly fits the gravity of the oftence but 
does not shock the public conscience and thus 
wrap and dull the public’s social sense and apprecia¬ 
tion of crime as evil, should be the aim. {Buckntll, 
/.) (;ossAiN Misser jy. Emperor. 

1922 P. H. C. C. 14 : 63 I. C. 616 ; 22 Cr. L. J. 679 : 

2 Pat. L T. 596 : A. I. R. 1922 Pat. 267. 

- Scnteurc—Plea of guilty. 

Where “Plea of guilty’’ by accused persons is con¬ 
sidered. from the habits of Indian criminals, as due to 
hope, reasonable or otherwise, of leniency of punish¬ 
ment ; it is not proper to enhance the punishment as 
it might attach suspicion of perfidy to the judiciary. 
^Kennedy, J. C. and Raymond, A. J. C.') EmPEROR 

Kasim waead Mahomed Saffar. 

17 S. L. R. 268 : 26 Cr. L. J. 177 : 

83 I. C. 887 : A. I. R. 1925 Sind. 188. 

Sessions Cases. 

-- Sessions Cases Shorthand notes of proceedings. 

It is desirable that shorthand notes of proceedings 
of Sessions Court should be as full and accurate 
as possible^ ukeriet> Richardson^ GkosCy Cuming and 

Pa^e, J J.) Emperor v, barendra Kumar Ghose. 

28 C. W. N. 170 : 38 C. L J. 411 : 25 Cr. L. J. 817 : 
81 I. C. 353 ; A. I. R. 1924 Cal. 257 (F. B.). 

Stay of. 

—Stay of—Criminal proceedings — Appeal 
Sessions Judge against conviction—Charge found to be 
false by District /Magistrate on inquiry--Procedttre — 
Instructions to Govertimcnt Pleader not to support cott- 

viction valid. ^ 

The District Magistrate becomes aware -on en¬ 
quiry while an appeal against conviction was proceed¬ 
ing that the charge was false. It was htl i that the right 
procedure was to allow the appeals to proceed bat to 
ask the Government Prosecutor not to speak in favour 
of convictions. (^Stuart, J.') BhaGVVAN v. BHULLAN. 

L. R. 3 A. 2(Cr.) 

- Stay of—Charge of cheating—Pendency of 

civil litigation. 

Where a civil suit is pending against the complain¬ 
ant is respect of a charge of cheating preferred by the 
latter, the criminal trial might well be stayed pend- 
ing the decision of the civil case, though the civil 
suit was instituted after the police report. 21 P. W. 
R. 1912 (Cr) ; 33 P. R. 1910 ; 44 P. W. R. 1911 . Ref. 
^Campbell, J.) JANK! DaS v. EMPEROR. 

38 P. L. R. 1922: 68 I. C. 819 : 23 Cr, L. J. 695 ; 
4 Lah. L. J. 409 : A. I. R. 1922 Lah. 424. 


CRIMINAL TRIAL—Miscellaneous. 
—Stay of—Civil suit no bar. 


In case of rioting civil suit to declare title was held 
not to bar trial {Spence*', y.) NamBIA PILLAI v, 
SUDALAIMUTHU NADAN. 

17 L. W. 570 : 32 M. L. T. 191 (H. C.) : 
1923 M W. N. 276 : A. I. R. 1993 Mad. 695 : 

44 M. L. J 642. 

——- Stay—Should be ordered where matter is in 

issue, in a civil suit filed before the complaint. 

Wheie the matter to be decided in a criminal case 
is identical with an issue which has to be decided 
in a Civil Court between the parties which was institut¬ 
ed prior to the complaint -in the criminal cases 
Held, stay should be ordered. {Adami, J.') BaNAM- 
BAR CHHOTRA V. NATA BEHRA. 

2 Pat. L R. 201 (Cr.) : 6 P. L.T. 248: 28 Cr. L. J. 286 ; 

84 I. C. 350 : A. I. R. 1925 Pat. 193(1). 

-- Stay of—Pending civil proceedings. 

The accused, a lady, denied the execution of a 
sale deed before a Sub-Registrar, and on appeal, the 
Dist. Registrar registered thesale deed and ordered pro¬ 
secution under S. 82 (< 2 ) of the Registration Act. The 
accused then sued in Civil Court for a declaration that 
the sale deed was forged and moved theHigh Court for 
stay of the criminal proceedings. Held, the main 
issue being the same in both cases, the criminal case 
ought to be stayed and the civil suit should be ex¬ 
pedited. {/wala Prasad, J PHULESHRA KUER z/. 

Emperor. 62 I. C. 85 • 

22 Cr. L. J, 489 : 1 Pat. L. T. 697. 

Miscellaneous. 

- Successor in Court is same Court as his pre¬ 


decessor. 

A successor in a Court is the same Court as his pre¬ 
decessor in that Court. It therefore necessarily follows 
that the predecessor who has departed to another 
Cour* can no longer be held to be a presiding officer of 
the first Court. {Boys, J.) EMPEROR v. BaL- 
DEO Prasad. 

22 A. L. J. 772 : 5 L. R. A. (Cr.) 121 : 82 I. C. 286 : 

26 Cr. L. J. 1277: 46 All. 851 : A. I. R. 1924 All. 770. 

-- Promissory note—Presumption as to passing of 

cons i dera ti on. 

The presumption of law contained in the Negotiable 
Instruments Act that a promissory note was passed for 
consideration is not applicable to a criminal trial. 
Gohul Prasad, /.) SaKHWAT HaIDAR v. EMPEROR. 
22 Cr. L. J. 54 : 59 I. C. 198 : 18 A. L. J. 1151, 

_—- Criminal Trial—Revival of proceeding can¬ 
not be made in a pending proceeding. 

An application or order for revival can only be made 
on the supposition that the case is over and not pen¬ 
ding. {Hewbould and Mukerjee, JJ.') RASH BEHARl 
V. CORPORATION OF CALCUTTA. 

26 Cr. L. J. 1060 : 87 I. C. 970 : A. I. R. 1926 Cal. 102, 

--- Charge P. C. S. 221 —Charge must not be 

vague. 

It is not proper to frame a charge that the accused 
did a certain act with a view to commit a certain off- 
enceor any other offencepunishable with imprisonment. 
The reason is that the accused m^st know the specific 
offenje charged against him. {Greaves and Duval, 
//,) balaram Kunduz/. Emperor, 

25 Cr. L. J. 1186 : 82 I. C. 50: A. I, R. 1926 Cal. 160. 

_ —Names not mentioned in P. /. R, cited as eye-- 

witnesses—And their evidence contradicted by other 
prosecution witnesses—Conviction whether sustainable. 

It will not be .safe to convict a person on the evi¬ 
dence of persons not mentioned in the first Information 
Report as eye witnesses, especially when their evidence 
is contradicted by other prasecution witnesses. {Jail 
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LaL y.) Pali v. Emperor. 

7 Lah. L.J. 256 ; 26 Punj. L. R. 816. 

— —' — — Murdet—Blood stained exhibits—Proof of — 
Parcels despatched to Chemical Examiner. 

In a trial for murder, where part of the prosecution 
story i-* that blood-stained clothes were recovered and 
sent to the Chemical E.xaminer, it is essential for the 
prosecution to prove that ordinary diligence was exer¬ 
cised in despatching the goods without delay. There 
must also be evidence connecting the parcels which 
reached the Chemical Examiner with those which 
■were despatched by the Assistant Surgeon or rather to 
show they wore despatched. This is not a mere 
technical detect. i^Shadi Laf C. J. and Harrison, 

y.) Muhammad Din v. Emperor. 

26 Cr L. J. 1420 : 89 I. C. 844 : 26 Punj. L. R. 748. 

- Evidence by reference—Not proper. 

Where a Magistrate in recording the evidence of 
• a medical witness, instead of taking down his state¬ 
ment. simply recorded that the iujuries on the 
-accused were fully detailed in the medical certificate, 
tbe p*-ocedure was held to be improp-r. {Broadway 
and Jai Laf J J f) BHAG SINOH v. EMPEROR. 

26 Punj. L. R. 343. 

- Notice served on mother of Party — Validity. 

Notice of a criminal trial served on the mother of 
•the party for whom it is intended is not warranted oy 
the Cr. P. Code. {Fforde, J.') SaWAN SinGH v. 
Crown. 89 I. C. 705 : 26 cr. L. J. 1393 : 

26 Punj. L. R. 291. 

-- Revision — Proceedings in the absence of 

accused—Legality of. 

A trial of an absconder from police custody held in 
his absence is wholly illegal and the conviction must 
beset aside on revision. {Shadi Laly C. y.) ABDUL¬ 
LAH V. Emperor, 26 Punj. L. R. 239. 

- Murder—Conviction when basablt on circum.' 

jstantial evidence—‘Property stolen from deceased^ 
Possession of — Presumption. 

Where in a murder trial the evidence is purely 


circumstantial, in order to justify the inference of guilt 
the incriminating facts found must be incompatible 
with their innocence and incapable of explanation 
upon any other reasonable hypothesis than that of 

their guilt. r , • 

From the mere fact that an accused was found in 

.possession of property belonging to the deceased soon 
after the murder it would be an unsafe inference to 
jdraw that he committed the murder. There must be 
other evidence to fortify such a conclusion. 

(Wadegaonkary A. y. Cf) RaGHUNATH v. EM- 
jPErOR. 26 Cr. L. J. 1380 (.2) : 89 I, C. 516 (2). 

^ Evidence—Motivey questioti as to, is import- 
ant where manipulation in evidence is easy. 

Where the broad features of the story for the pro¬ 
secution as to the act alleged to be committed by the 
accused may be true and manipulation in the personnel 
of the actors extremely easy to make and extremely 
difficult to refute, the question of motive is of supreme 
importance. {IVazir Hasans J. C, and Simpson and 
Ashwerthy A. y. Cs.') SiTLA BAKHSH SINGH ^ EM 
PEROk. 2 O.W.N, 931 : A. I. R. 1926 Oudh 120. 

- Contributory negligenee—Principle is alien 

.to Criminal Law. . 

The plea of contributory negligence has a distinct 

and recognised place in the law’ of Torts, but 6iic^no 
tplace in an indictment for criminal negligence. 

'nedy^ J. and RuPchaud Bilaram^ A* J^ C^j F. C. 
WOODWARD V. Crown. a. I. R. 1926 Sind 233. 
CRIMINAL TRIBES ACT (HI of 1911). 

_S. 22_ Conviction under—Solitary confine- 


.ment if can be ordered. 
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CROWN. 

A person having been convicted under the Criminal 
Tribes Act, the Court cannot order a portion of the 
punishment to be solitary confinement, as S. 73 , I. P. 
C. allows it only in cases of convictions under the 
Penal Code. {Sulaiman, J.') EMPEROK v- PIDHA. 

21 A. L. J. 914 : L. R. 5 A. 19 (Cr.) : 
46 All. 114 : A. I. R. 1924 All. 319. 

-S. 23— Second and third convictions. 

The second conviction as under S. 23 (i) (< 2 ), need 
not be second conviction under the Act, nor ‘should it 
be second in fact. Taking all convictions prior to the 
Act as one, the first after the Act is the second and 
the second after the --\ct is the third. {Shah and 
Crump, JJ.') EMPERORS'. TUKA NaNA RaMOSHI. 

45 Bom. 1082 : 22 Cr. L, J. 317 : 
60 I. C. 1003 : 23 Bom. L. R. 347. 
-(VI of 1924). 

-S. 23—(i) (<z)— Second conviction can he only 

after registration of accused as member of Criminal 
Tribe. 

The proviso to S. 23 , indicates that all convictions 
before the coming into force of the Criminal Tribes 
Act (III of 1911 ) shall count as one and net more 
than one and the second conviction is to be reckoned 
on the basis that the accused at the time of this second 
conviction, must be a member of a Criminal 
tribe, that is, that the second conviction must be, 
after registration of the accused as such member. 
{Wallace and J/adhavan Nair, J J S. KUSUN- 
GADU, In re. 21 L. W. 37 : 

86 I. C. 715 ; 26 Cr. L. J. 859 : A.I.R. 1925 Mad. 466 

CROSS-CLAIMS. 

See C. P. CODE, O. 8 , R. 6 ; O. 21 , R. 19- 

CROSS-COMPLAINTS. 

See Criminal trial. 

CROSS-DECREE. 

, See C. P. CODE, O. 21 , K. 18 . 

CROSS-EXAMINATION. 

See (i) CR. P. CODE, 88 , 256 - 257 . 

( 2 ) Evidence act, Ss. 137 to 161 . 

CROSS-OBJECTIONS. 

See C. P. CODE, O. 41 , R. 22 . 

CROWN. 

-- Who is—Officers of state. 

The Crown is not bound by any Act unless expressly 
or by necessary implication referred to therein and for 
this purpose the Crown not only means King but also 
Officeis of State in discharge of their executive duties. 

• The Bom. Rent Act therefore, does not affect the 
powers of the Government and their officers under the 
Land Acqn. Act {Seialwad, y.) BOMBAY MUNICI¬ 
PALITY V. M. DaMODAR Bros. 46 Bom. 725 : 

60 I. C. 571 : 23 Bom. L. R. 35. 

- Cannings Proclamation ( 1858 )— Effect of 

confiscation of property by Government and consequent 
divesting of title. • 

The effect of Lord Canning’s Proclamation of 15 th 
March, 1858 , was to divest all the landed property 
from the proprietors in Oudh and to transfer it and 
vest it in the Crown. L. R. 6 . I. A. 63 , Foil. {Halal,J. 
C. and Wazir Hasan, A. J. C.') RaNI INDER KOER 
V. NaND Rani Koer. 10 0. & A.L.B. 1424 • 

A.I.R. 1925 Oudh 273. 

--- Escheat—Land does not escheat to Crown 

unless it is a permanent interest—Otherwise it reverts 
to the landlords. 

There can be an escheat only of an absolute here¬ 
ditary mokarrari tenure. {^Dawson Miller, C. J. 
and Mullick, /.) SRI KANT PRASAD v. JaG SaH. 

6 P. L. T. 237 : 3 Pat. 818 ; 84 I. C. 293 
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A.I.R. 1925 Pat. 57. ' 

—- Cro'vn debts—Priority of. 

Ill competing claims against moveables of a debtor, 
(4o\vn debts liave a priority. {f)a/<7/, /. C.) THE 

skcretaky of State for India in Council z/. 
r.ISHAN NaKAIN BHARGAVA. 90 I. C. »'^24 ; 

A. I. R. 1926 Oiidh 44. 

CROWN grants. 

See CROWN (iRANTS ACT. 

CROWN GRANTS ACT (XV OF 1895). 

-S. 3— Citstom Grant Provisions — Previous 

i'nstonis. 

Where with regard to the question of custom as to 
succession the decision of the Judicial Commissioners 
was on certain instances in which the members of a 
certain family were succeeded by their widows, but 
all these instances with one exception, occurred be¬ 
fore the forfeiture of t ie estate in 1856 and the grant 
of a new title upon the conditions laid down in the 
Sanad under which the succession was governed by 
primogeniture but full rights of alienation ‘Acre pre¬ 
served to the grantee, //./</, the instances in which 
widows .succeeded cannot be used to set up a rule of 
succe.ssion directly contrary to the terms of the Sanad 
under which the estate is now held. 32 I. A. 
203 , Foil. (Fiseount Cave.) BaDRI NaKAIN SiNGH 
r THAKURAIN HaRNAM KUAR. 44 All. 449 : 

9 0. L J. 428 : 31 M. L. T. 195 ; 49 I. A. 276 : 
27 C. W. N. 129: 68 I. C. 1000 : 21 A. L. J. 13 : 

25 0. C. 313 : A. I. R. 1922 P. C. 289 : 

44 M. L. J. 337 (P. C.). 

- S. 3 —Lease of Government land in Malabar 

_ Ejectment suit—Compensation for improvements by 

tenant. 

Where a Crown grant consists of a lease of land in 
the Malabar district containing a reservation of the 
right to terminate the tenancy on six months’ notice 
and the lessee expressly covenanted to surrender, 
/feid, that under S. 3 , the lease must take effect ac¬ 
cording to its tenor and the Government is entitled to 
a decree for ejectment without paying lor improve¬ 
ments. i^lValliSy C. J. and Krishnan. J.) ULLaT- 

1 uTHODi Choyi V. The Secretary ok State. 

14 L. W. 386 : 69 I. C. 475 : (1921) M. W. N. 694 : 

41 M. L. J. 494. 

CRUELTY. Sec RESTITUTION OK CONJUGAL 

RIGHTS. 

CULPABLE HOMICIDE. .SVr PENAL CODE, Ss. 

299 - 30 . 1 . 

CUMULATIVE SENTENCE. 

See (i ) CR. P. CODE, S. 35 

( 2 ) Penal Code, S. 71 . 

CURRENT ACCOUNT. 

See (l) ACCOUNTS. 

( 2 ) Banker and Customer. 

CURRENCY NOTE. See Paper CURRENCY ACT. 
CUSTODIA LEGIS. C. P. CODE, O. 40 , R. i. 

CUSTODY. 

See (I) Guardian. 

( 2 ) Guardian and Ward. 

( 3 ) Lunacy act. 

( 4 ) Minor. 

( 5 ) Possession. 

CUSTOMARY EASEMENT. See EASEMENTS ACT. 
CUSTOMARY BIGHT. See EASEMENTS ACT. 
CUSTOM (GENERAL). also HINDU Law— 

Custom. 

Adoption. 

Applicability. 

Burden of proof. 


CUSTOM (GENERAL)—Adoption. 

Burial. 

Communal Custom. 

Duty of Court. 

Essentials of validity. 

Evidence of. 

Family Custom. 

Immoral and Illegal. 

Landlord and Tenant. 

Local Custom. 

Mercantile Usage. 

Proof. 

Succession. 

Usage 

Validity. 

Adoption. 

- Adoption — Kashmiri Brahmaiis —Upanaya~ 

nam performed — Validity, 

Kashmiri 15rahmins in Amritsar are governed in 
matters of adoption by custom and not by Hindu Law.. 
The adoption of a boy of 15 or 16 whose upanayanam- 
had been performed is valid. Evidence to show that 
the community had recognized the validity of the 
adoption for 15 years and that the boy had performed' 
the funeral of his adoptive parents is admissible to- 
prove its validity. (A/V John Edge.) DURGA Deve 
V. Shambhu Nath. 51 I. A. 182 : 22 A. L. J. 394 : 

26 Bom. L. R. 557 : 5 Lab. 200 : L R. 5 P. C. 83 : 

34 M. L T. 93 : 80 I. C. 965 ; 29 C. W. N. 106 : 

(1924) M. W. N. 434 : 20 L. W. 216 : 

A. I. R. 1924 P.C, 113; 46 M. L. J. 661 (P. C.)^ 

- Adoption—Gift to adopted son—Who can 

challenge. 

Where a person makes a gift in favour of another 
alleging him to be his adopted son, a declaration made 
at the time of mutation and also at the lime of suit 
by collaterals to impeach the alienation is sufficient 
proof of adoption. If the gift is declared invalid in- 
such suit, the donor alone can appeal against the 
decree. {Chevis.J.) TOTa r Mukha. 

60 I. C. 448 ; 3 Lab. L. J. 89. 

. -— Adoption—Daughter 5 sorts — Hindu Jats of 

Mauza Liddar. Pahsil and District Jullundur. 

Held, that it was not proved by any custom among- 
Hindu Jats of Mauza T.iddar, Tahsil and District 
Jullundur, that the gift of ancestral property to dau¬ 
ghter’s sons is valid. {^Leslie Jones and Abdul Raoof.. 
jj .) Khuskal Singh v, Kanda. 5 lab. L. J. 6 s 

66 I. C. 931 : 2 U. P. L. B. (L.) 110. 

- Alienation—Ancestral land—Necessity uhen 

to he proved. 

In the case of alienation of ancestral land by a male 
proprietor, the payment of a just debt is a necessary 
purpose and the alienee has not to show that the alie¬ 
nor could not have paid off the debt otherwise than by 
alienating the land. {Campbell. /•) PARS RAM v. 
Tehu. 89 I. C. 960. 

- ■ ■' Ancestral property—Property allotted to a 

family by Settlement Officer settling a dispute—If 
become “ ancestral ” in the family. 

The plaintiffs had the original title by long occupa^ 
tion ; the defendants had ousted them to a considera¬ 
ble extent and had undertaken some liabilities in res¬ 
pect of the payment of revenue, etc. The Settlement 
Officer, therefore, came to the conclusion that it would 
be equitable to settle half of the lands with the plain¬ 
tiffs in the proceedings and give the other half to the^ 
defendants. Held, that the property did not become 
“ ancestral ’* property in the respective families. (Afr. 
Ameer Ali.) AhmaD KHAN v. MT. CHANNI BIBI. 

6 Lah. 602 : 3 0. W. N. 93 : 62 1. A. 379 ; 
L. E. 6 P. C. 190 : A. I. R. 1926 P. C. 267 (P.C.)^ 
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CUSTOM (GENERAL)—Applicability. 

Applicability. 

-Applicability—High class Hindus are pre¬ 
sumed to be governed by Hindu Lazo. 

The initial presumption in the case of high caste 
Hindus is that they are governed by their personal 
law. (^B roa Izoay and A/o'i Sagur, J'y.') ANANT RAM 
V. RAM Rattan. 5 Lah. 547 : 85 I. C. 437 : 

A. I. R. 1925 Lah. 247. 

--- Applicability—Personal lazv — When to apply. 

Among parties generally following customary law, if 
no definite rule of custom can be discovered on a given 
point, the gap can be filled up as a last resort b> fall¬ 
ing back on the personal law. i^Ahdul Kaoof and 
Campbell, //•) MT. TaBI z/. SaUDAGAR SiNGH. 

A. I. R. 1924 Lah. 698. 

--- Applicabsliiy—Custom as to ozonership of zuall 

in Brahmin villages applies though ^ite ii vacant. 

The custom prevailing in a Brahmin village, accord¬ 
ing to which the eastern wall of a house belongs to 
the owner of the site to the east of that house applies 
even where the eastern site is vacant. {Devadoss, 

j ) Meenakshi Ammai. v. Krishna Sastrigal. 

20 L. W. 932 : A. I. R. 1925 Mad. 344. 

- Applicability of — Hindu Lazo—Law of Joint 

family applicable eqtially zvith the lazo of inheritance. 

Cutchi Menjons in Madras Presidency ate governed 
by Hindu Law in matters of succession. A member 
of a Cutchi Memon family cannot bequeath by will 
his share in the property. {Humaraswami Sastri, J.) 
SIDDICK HaJEE ABOOBUCKER SaIB v. EBRAHIM 
HaJEE ABOOBUCKER SaIB. 31 M. L. T. 183 (H. C.). 
- -^Applicability. 

Custom must be sufficiently defined for its applica¬ 
tion to the facts of the case to be clear and undoubted. 
(^Ashworth and Simpson, A. J■ Cs.^ THAKUR RUDRA 

Pratap Narain Singh Thakur nirman 
PRASAD Singh. 9 O.L.:. 552 : A.I.R. 1923 Oudh 61. 

Burden of proof. 

_ Burden of proof — Jains-- Adoption of orphan. 


'Iheonus of proving the antiquity and the invariabi 
lity of a custom contrary to the normal law is on the 
party averring its existence. The adoption of an 
orphan boy is valid by custom among Jains. ^A/acleod, 
C.J.and Fazocett, J.) PaRSHOTTAM GaNPAT Z', 
VENICHAND GaNPAT. ^5 Bom. 754 : 

61 I. C. 492 t 23 Bom. L. R. 227. 
-- Burden of pro.f—Brahmins in Gujarat Dis- 

Brahmin? are essentially Hindus and the burden of 
proving that they have in any particular departed from 
their personal law and adopted rules prevailing among 
the agricultural neighbours rests upon those who 
assert it. The initial presumption in the case of 
Brahmins is that they are governed by their personal 
law and the mere fact that a family or tribe has depar¬ 
ted from its personal law in one respect does not neces¬ 
sarily lead to the conclusion that it has adopted agri¬ 
cultural custom in other respects. i^Abdul Raoof and 
Addison, //.) KHAZAN CHAND z/. PARAS RaM. 

26 Puuj. L. B. 627 : 90 I. C. 1045 : 7 Lah. L. J. 459 ; 

6 Lah. 624 ; A. I. R. 1925 Lah. 646 (2). 

_ Burden of Proof — Alienation—Ancestral pro- 

pgyty-^Burden of proof on those seeking to set aside 

alieziation. . 

The plaintiff respondents sued fora declaration that 

a gift of certain land, dated 22 nd July 1918 , by Muss- 

ammat Sobhi, widow of Kaula, to her daughter 

Mussammat Bishni, should not affect the reversionary 

rights of the plaintiff. .. 

In the kaiffiyat deh of 1888 the proprietors of Patti 
Sudh Singh where the land in suit is situated, stated 


CUSTOM (GENERAL)—Duty of Court. 

that Kuman. Sukhia and Dhuman were their ances¬ 
tors, and thatDhuman's branch held one plough and 
Kuman and Sukhia half a plough eacii. Kaula was 
the descendant of Sukhia and the plaintiffs .vere the 
descendants of Kuman and Dhuman, 

Theshowed that Phanu was another 
proprietor in this Patti ar.d that his share in the land 
was proportionate to two and a half ploughs.iV eld, that 
it was not legitimate from these facts to draw the in¬ 
ference that the father of Kuman, Sukhia and Dhu¬ 
man must have held the land. {^Scott Smith and 
Fforde, J J.) MT. BaSANTI z/. KaBUL SINGH. 

6 Lah. L. J. 127 : 80 I. C. 329 : 

A.I.R. 1924 Lah. 465. 

‘Burden of proof—Opposition to Hindu tazu 
and agricultural custom. 

In Punjab onus of proof of a custom which is con¬ 
trary both to the Hindu Law and the agricultural 
custom of the province is on a litigant who sets it up. 
(Abdul Raoof and Campbell, J J f) RaM NaRAIN v. 
MT. HaR NaRINJaN KaUR. 

4 Lah 297 : A. I. R. 1924 Lah. II 6 . 

—Burden of proof ~-Caste — RaJput — Alo/tal . 

There are no pei'sons in the Punjab wlio ha^’C any 
real right to be described as Mohals except Rajputs 
and some Jats who rightly or wrongly claim that they 
are really of a Rajput origin. Held, that plff. had 
failed to prove that be was a Rajput by caste. (Chevis 
and Scott-Smith, J J.) SECRETARY OF STATE 

Ghulam Rasul khan. 4 Lah. L. J. 79 : 

A. I. R. 1922 Lah. 323. 

_ Burden of proof—Custom at variance with 

law-OT\yxs. 

The person who sets up a custom must establish it 
to the whole length of abrogating the law under which 
the opposite party claims title and if this is not done 
the general law must prevail. Possible inferences or 
probable implications cannot uphold a custom. (Simp¬ 
son and Wazir Hasan, A. J. Csf) BaLBH.ADDAR 

Prasad t/. Narayan Das. 9 0 . l. j. 5 I 8 : 

A. I. R. 1923 Oudh 102. 

Burial. 

Burial—Right to bury dead in another''s land 


—If can be acquired, 

Burial right is a customary one and must be proved' 
if it is sought to be enforced by a Couit. (Po Han, /.) 
MG. SHWE KYE V. MG. PO THA. 2 Bur. L. J. 186: 

1 Rang. 702 ; A. I. R. 1924 Rang. 61. 
Communal Custom. 

•Communal custom (Malabar^ Illom— Ab¬ 
sence of re-admission into caste, of Nambudri sent to 
iail for crime, disqualifies him from managing proper¬ 
ties. 

Convictions for a criminal offence and absence ot 
re admission into caste after return from jail,disquali- 
fies a Nambudri for the right of management of illom 
properties. The continuance in caste of a person 
chosen as an uralan of a devaszvom because he is a 
Nambudri is essential for his continuing as uralan. 
(Krishnaii, /.) HaRIHARA AIYAR v. UKKANDAN 
VaRIAR. 81 I. C. 498 : A. I. B. 1925 Mad. 207. 

- — Communal custom —Gosais in Bombay Deccan 

—Succession to guru. 

Among Gosais, a set of religious mendicants in 
Bombay Deccan, a custom exists that private property 
passes from guru to chelz. (Hineaid and Raymond,- 
A. /. Cs.') GOVERDHAN GiR V. VISHIN GIR. 

63 I. C. 370 : 15 S. L. R. 38. 

Duty of Court. 

— of Court—Deductions not permissible. 

Custom is not always logical and the Courts should 
guard against the danger of seeking to extend custom 
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CUSTOM (GENERAL)—Duty of Court. 

hy logical processes, by analogy. {Broadway 

i/id Campbell, //.) NaJMUDDIN v. ABDUL HaMID. 

A. I. R. 1923 Lah. 175. 

\- Duty of Court. 

■’Custom” implies, not that in a given contingency a 
certain course would probaljly be followed, but that 
that contingtriicy lias arisen in the past and that a cer¬ 
tain < nurse has been followed, and it is not at all 
within the province of Courts to extend custom by 
the process of deduction from the principles which 
seem to underlie customs which have been definitely 
established, {Snadi l^l, C.J. and F^e Rossitpnol, J 
nAf.lPA re Dallu. 4 Lah. L. J. 336. 

Essentials of Validity. 

- Essentials of -'alidity — Ri/^Ats of passage by 

boat — F.egality of custom. 

d'he essential characteristics of custom are that it 
must be of immemorial existence, it must be reason¬ 
able, it must be certain and it mu.st be continuous. 
Kvery custom must have been in e.xistence preceding 
the memory of man and if the proof was carried back 
as far as living memory would go it should be presum¬ 
ed that the right claimed had existed from time of 
legal memory Want of continuity or interruption or 
disturbance raises a strong presumption as to its non¬ 
existence. 'I'he reasonableness of custom is so very 
necessary that if it be against reason, it has no force 
in law. The commencement must be based on a rea¬ 
sonable cause for if an alleged custom is unreasonable 
in its origin, no usage or continuance can make it 
good ; but by this, all that i.s meant is that it is suffici¬ 
ent if no good legal reason can be assigned against it. 
As to the element of certainty not only should its 
nature be certain, but there should be certainty in 
respect of the locality where it exists and also in res¬ 
pect of the per.sons affected by it. A customary right 
of boat pa.ssage may exist over the water of another 
by virtue of a custom. Such rights existing by custom 
are to be distinguished from public rights of boat 
passage which arise from dedication or grant and from 
private rights of boat passage which are easements 
properly so-called. A customary right of boat pass¬ 
age is one which may be enjoyed by any member of a 
body or class of persons, cr may exist only for the 
benefit of a limited section of the public and it cannot 
be used under a claim of right by any person who is 
not a member of that body or class in whose favour it 
exists. Such customary rights may exist in favour of 
the inhabitants of one particular village or more vil¬ 
lages than one sufficiently well-defined. Jf) 

Krishna Kumar Deb v. Atul Chandra Ghose, 

39 C. L. J. 612 : A. I. R. 1924 Cal. 998, 
~ •^Essentials of validity—Custom and prescrip¬ 

tion — Ltmitation. 

A custom must be immenrorial,reasonable continu¬ 
ous and certain in its nature and in its locality. 
Custom differs from prescription in that prescription 
IS the making of a right while the custom is the 
making of a law. {Mookeriec and Panton, JP,) 

Gopalakrishna V. Abdul. 66 I. C. 640 : 

34 C. L. J. 319. 

Essentials of validity—Eantily custom. 

A Custom to be legally binding, must be ancient, 
•certain and invariable and a family custom at variance 
with a general custom, requires stronger evidence than 
a general custom. {Chevis and Le Rossignol, JJP) 

Charangit .Singh v. Amir all 64 i. c. 892 : 

2 Lah. 243. 

Evidence of. 

— ' ■ - Evidence of —Wajib-ul-arz —Ambiguous state¬ 

ment—Evidentiary value. 


CUSTOM (GENERAL)—Evidence 0 . 

A custom is not established by an ambiguous state¬ 
ment of it in a Wajib-ul-arz. But when it is not shown 
by reliable evidence that the Settlement Ofiicer neglec* 
ted to perform his duty or was misled in recording a 
custom, and it does not appear that the statement of 
the custom is ambiguous, the record in a Wazib-ul-arz 
of a custom is most valuable evidence of the custom, 
much more reliable evidence than subsequent oral 
evidence given after a dispute as to the custom has 
arisen. {Sir John Edge.) BaLGOBIND v. BaDRI 
TKASAD. 26 0. C. 217 : 45 A. 413 : 38 C- L. J 302 • 

33 M. L. T. 317 : 29 C. W. N. 465 : 

(1923) M. W. N. 799 r 9 0. & A. L. R. 681 • 

10 0. L. J. 368 : 50 I. A. 196 : 21 A. L. J. 578 : 

A. I. R. 1923 P. C. 70 : 45 M. L. J. 289 (P. C.). 

- Evidence of—Custom in derogation of Hindu 

or Makomedan law. 

It is of the essence of special usages modifying the 
ordinary law of succession that they should be ancient 
and invariable and it is further essential that they 
should be established to be so by clear and unambi¬ 
guous evidence. It is only by means of such evidence 
that the Courts can be assured of their existence and 
that they possess the conditions of antiquity and cer¬ 
tainty on which alone their legal title to recognition 
depends. {Sir Lawrence Jenkins.) MAHOMED IBRA¬ 
HIM Rowther V. Shaik Ibrahim Rowther. 

45 Mad. 308 : (1922) M. W. N. 470 : 36 C. L. J. 64 : 

24 Bom. L R. 944 : L. £. 3 P. C. 149 : 

26 C. W. N. 793 : 30 M. L. T. 85 : 67 I C. 116 : 

15 L. W. 354 ; 49 I. A. 119: 

A. I. R. 1922 P. C. 59 : 43 M. L. J. 69 (P. C.). 

—- Evidence of—Existence should not be accepted 

unless proved by sufficient evidence—Ho statutory 
period is provided for customary right to come into 
existence—Easements Act, S. 2 . 

A Court should not decide that a local custom 
exists, unless the Court is satisfied of its reasonable¬ 
ness and its certainty as to extent and application, and 
is fuither satisfied by the evidence that the enjoyment 
of the right was not by leave granted or by stealth or 
by force, and that it has been openly enjoyed for such 
a length of time as suggests that originally, by ag»ee- 
ment or otherwise, the usage had became a custom¬ 
ary law of the place in respect of the persons and 
things which it concerned. 17 A. 87 , Foil. Per ATa//- 
haiya Lai, J. There is no statutory period of enjoy¬ 
ment provided, during which, in order to establish a 
local custom, it must be proved that the right, claimed 
to have been enjoyed by local custom, has been so 
enjoyed. {Lindsay and K anhaiya Lai, J J.) CHANNU 
Dutta Vyas V. Swami GYANNANDJL 

90 I. C. 976 : A. I. R. 1926 All. 130. 

■ —Evidence of—Proof -^Mere fact of defendant 

confessing judgment does not detract from value of a 
decree as an instance of recognition of custom. 

The mere fact that the vendor in a suit to recover 
ha<i chacharam had confessed judgment and the vendee 
allowed the case to be decreed without contest, doe 
not establish that the judgment is of no weight as ans 
instance of the recognition of the existence of the right 
to recover haq chacharam. If the existence of a cus¬ 
tom is well-known the vendor and the vendee may very 
well not think it worth their while to contest the case. 
{Sulaiman and Mukeriee, JJ.) SRILAL GOAIKA v. 
KeSHO Das. 87 I. C. 368 : A. I. R. 1926 All. 83. 

—Evidence of—Transferability cl houses in to- 
mindari village—Large number of iststances of ten- 
objected transfers proved—Party relying on custom of 
transferability need not prerve that transfers were with- 
out zamindar's consent. 
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CUSTOM (GENERAL) —Evidence of. 

Where a large number of instances of transfei-s of 
houses in a zaminciari village are proved, and it is 
found that the zamindar has not objected to them, 
the Court can presume the existence of a custom of 
transferability. The parly relying on the custom need 
not show that the transfers were without the zamindar’s 
consent. But they will have to show this, if the in¬ 
stances they can prove are few in number. C, 

J aud Sulaiman. /.) SVEP TaJAMMUL HASAIN z-. 

23 A. L. J. 932: 88 I. C. 752 : 

A. I. R. 1926 All. 43. 

-— Evidence of —Wajib-ul-arz, entry in — If a 

record of custom. 

Where there is an entry of a single proprietor of a 
Mahal in Wn'Jb-ul-arz, there can be no custom of pre¬ 
emption. Even if the custom existed, it came to an 
end, when the Mahal ve.sted in a single proprietor. 
(Tudl)all and Snlaiman, //■) KaRI.MULLAH v. 

ATMA Ram. 93 I. C. 295 : 19 A. L. J. 614. 

- Evidence of—Personal law — Conflict. 

Where custom conflicts with the personal law of the 
parties it is not advisable to e.vtend the custom unless 
there i.s evidence 10 show that the custom has been 
adopted. {^Alacleod, C. J. <tad Fawcett, J.') JaGJIVaN 
V. Kai.IDAS 45 Bom. 604 : 60 I. C. 901 : 

23 Bom. L. R. 81 (1) 

_ Eviden 'e of — I'wo recent instances cannot 

prove custom. 

One or two instances of custom, specially of recent 
dates, cannot prove a custom. (A^. A’. Chatterjee and 
Panton, //.) PRAYaG KUMARI DEBI SiVA 
Prasad Singh, 42 c. L. J. 280 : A. i. R. 1926 Cal. 1 . 

-- Evidence of ’^Custom overriding personal law 

—Proof must be clear and definite and of all elements 

of valid custom. • £ u 

Where a custom has been set up in derogation of the 

personal law of the parties, which overrides the pro¬ 
visions of the personal law, it must be strictly proved 
by very clear and definite evide nce, and such evidence 
must establish all the elements of a valid custom. 
{Greaves and Chuckerbntty, //.) ASIRUDDIN M^N- 
DAL t'. EATIFUNNISSA BIBI. 86 I. C. 763 r 

A. I. R. 1925 Cal. 1176. 

- Evidence of — Court's duty. 

In cases where a custom is alleged, a duty is im 


CUSTOM (GENERAL)—Family custom. 

ing such customs as are known to exist. {Chevis ana 

Campbell. //.) DHANNU J’. BHAGWAN. 

67 I. C. 555 (Lah.). 

- Evidence of — Jmpartibility. 1 

Evidence of witnesses to the effect that tliey had 
never known a case of partition does not afford in^ law 
sufficient proof of a valid custom of impartibility. 
{Schwabe, C. J. and Wallace, Jf) VaZHAYIL P.AK- 
KUM THATTAM KuNHI KUTTY V. RaMAN. 

46 Mad. 597 : (1923) M. W. N. 173 : 
18 L. W. 525 : A. I. R. 1923 Mad. 452 ; 

44 M. L. J. 274. 

- Evidence of—Jmpartibility — Proof. 

The fact that for a number of generations a parti¬ 
cular estate has remained undivided, though other 
properties of the family have been divided would not 
by itself show the existence of a family custom or a 
custom attaching to a tenure of the e.-^tate. {Ehoblcy, 

A. /. C.) KrISHNAJI t'. NILKANTH. 

18 N. L. R 163 : 5 N. L J. 25 : 
A. I. R. 1922 Nag. 52. 

- Evidence of — Enitries in Wajib-ul-arz— Evi ^ 

dentiary value of. 

Wajib’ul-arz is a record of custom. The evidentiary 
value of the entries made in a wanb-ul-a^z is not in 
any manner minimised by the fact that the person rely¬ 
ing upon the custom has not supported tlie entries by 
proof of instances of succession in accordance with the 
entries. It has never been the rule of evidence in cases 
of a similar nature decided by the Court that the 
occurrence of instances in accordance with an alleged 
custom was a necessary part of the proof of the custom 
and that in the absence of such instances the plea of a 
custom must fail in spite of over-whelming evidence of 
a different nature. {Ealal, and azir Hasan, A. J. 

Cs.^ BaU Nath Singh v. Rajju Singh. 

12 0, L. J. 571 ; L. R. 6 Oudk 101 (Rev.) : 

2 0. W. N. 872. 

__ Ez'idcuce of—Proof must be given apart from 

cases in dispute. 

A custom must be established independently of and 
apart from cases in dispute. (A ulwant Sahay, y.') 

Chakauri Lal V. Deo Chand mahton. 

90 I. c. 273 : A. I. R. 1926 Pat. 61. 

Evidence of—Custom set up to be precisely pro- 


posed on the Court to endeavour to ascertain the 
tence and nature of that custom. {Broadway and 
Zafar Ali , J/.) MT. DIYAN v. HIRA NaND. 

4 Lah. 202 : A. I. R. 1923 Lah. 448. 

-- Evidence of. 

Proof of custom is not confined to judicial precedents 
alone and the fact that no contest has taken place in 
the past may well raise a presumption that the custom 
was so well recognised that no one thought of contest¬ 
ing it. Custom is not a matter of inference but of 
proof, and it is the evidence adduced in support of the 
custom set up that can, and must, alone be looked to 
to ascertain whether or not it has been proved to exist. 
29 C. 433 (P. C.). Foil, and 77 P-R- 1904 ^ Foil. {Broad¬ 
way and Campbell, //.> NAJIM-UD-DIN T^. Abdul 
Hamid. a. I. R. 1923 Lah. 176. 

—-- Evidence t?/—Riwaj-i*am. 

Statements in riwai i-am contradicting a custom^ 
unsupported by instances are of very little weight. 

(Scott'Smith and Abdul Qadir, /ff) v. 

xt.xthi 66 I. C. 399 : 2 L. 366 : 

A, I. E. 1922 Lah. 320 (2). 

_ —Evidence of. 

Custom must be proved by evidence and Courts can¬ 
not deduce the existence of one custom from that of 
another. It is not the function of a Court to say what 
a custom ought to be, but its duty is confined to enforc- 


—Proof of different custom. 

Evidence to prove a custom must not only be con¬ 
sistent with the custom which is alleged but must also 
prove a custom which is not wider than that alleged. 
If the evidence tends to prove a custom wider than 
that which is alleged, the party seeking to establish the 
custom is not at liberty to adopt part only of the evi¬ 
dence and to reject the rest. But this does not neces¬ 
sarily establish the converse, namely, that if a broad 
custom is pleaded the existence of a lesser custom 
could not if proved be found. The defendants alleged 
a custom which they failed to prove; but from evidence 
given on behalf of the plaintiff to rebut the evidence 
given on behalf of the deiendants, the Courts consider¬ 
ed that it was apparent that a custom had been prov¬ 
ed, of the same type as that which the defendants had 
alleged but of a narrower compass. Held, that in 
modem times a Court could have little hesitation in 
finding that although the entire custom alleged by 
the defendant did not exist but a material part of it 
did. {Buckuill and Boss, J J NaTHUNI RaI v. 
MaharaJadhiraJ Sir Rameshwar Singh Baha¬ 
dur. 1 F&t. L. R. 289 : A. I. R. 1924 Pat. 147. 

Family Custom. 

Family custom—English and Indian Law. 


In proving family customs in India, the rules of 
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CUSTOM (GENERAL)—Family custom. 

English Law to particular customs are inapplicable. 
12 M. I. A. 91 ; 45 I- A. 14 , Kef. to. (Sir John 
J-dge ) MT. nORGA DEVI r. ShaMBHU NaI H. 

5 Lah. 200 : L. R. 6 P. C. 83 : 61 I. A. 182 : 

22 A. L. J. 394 : 26 B. L. R. 667 . 

(1924) M. W. N. 434 : 20 L. W. 216 : 
34 M L. T. 93 : 29 C. W. N. 106 : 1 0. W. N. 569 : 
A. I. R. 1924 P. C. 113 : 46 M. L J. 661 (P. C.). 

- Family cm tom — Maintenance—Hindu keeping; 

Muhammadan concubines — Illef^itimate children. 

Where the Muhamma<lan concu ines of a Hindu 
and their illegitimate children claimed maintenance 
from the legitimate son of the Hindu after his death, 
under a family custom, held, that no such custom was 
proved. {Chevis and Le Rossi anol. J J.') ChaRANJIT 

.Singh v. .amir Am. 64 I. C. 892 : 2 Lah. 243. 

- Family custom—Evidence of 

Where a custom prevails in some branches of a 
family, it is a good evidence to show the probability 
of a similar custom in other branches of the family. 
{Stuart and A'anhaiya Lai. A. J. Cs.^ MUHAMMAU 

AM Khan v. Ghazanfor Ali Khan 

60 I. c. 147 : 7 0. L. J. 474. 

, —House sites—Agricultural village—Rights of 

auction'Purchaser. 

In an agricultural village in U.P. a tenant of a right 
has no right to sell more than the materials of the 
house, but this plea is open only to the landlord and 
hence as against a trespasser, an auction purchaser 
gets whatever is conferred on him by the sale certifi¬ 
cate. {Pullan. A. J. C.) HHAGAN V. SUKHDEO 
SINGH. 89 1.0.662 (1). 

Immcral and Illegal. 

- ——Immoral and Illegal—Body of persons engag¬ 
ed to perform temple duties—Custom that those Present 
aha represent the absent — Agreement- 

Where seven persons were employed by a person, to 
recite mantrams in a temple, but some of them did 
not attend on certain days and pleaded a custom by 
which the recitation of any one or more (less than 
seven) was to be treated as valid and pleaded also an 
agreement that any one of them present should repre¬ 
sent all those that were absent, held, that the custom 
pleaded was immoral and opposed to public policy. 
{Sadasiva Aiyar and Spencer. //.) KRISHNA 
AIYANGAR V. Raman Chettiar. 69 I. C. 469 : 

14 L. W. 329. 

Landlord and Tenant. 

-- Landlord and tenant—Burden of proof. 

A tenant setting up a claim in derogation of general 
law must prove it. An allegation in a plaint that the 
plaintiff landlord is claiming only half share of the 
timber, though he is entitled to the whole, because his 
predecessors were getting only half, is an admission in 
defendant tenant’s favour and does not amount to 
setting up a new custom. {Rojs, J.) JANKI KUAR 
USMAN Sain. 62 I. C. 417 (P. ). 

Local Custom. 

-- —Local and family custom — Difference-“ 

Former must bc pleaaed with particulars as to area- 
—Custom not to be extended by analogy. 

A local custom is one binding on all persons in the 
local area within which it prevails, and differs entirely 
from a family custom, binding only on members of the 
family as to rules of descent and so forth. It is one 
which must be pleaded with particularity as to the 
local limits of the area of which it is alleged to be 
the custom, and the evidence must be evidence as to 
the prevalence of the custom in that area. Except so 
far as analogy may serve to explain anything that is 
in itself obscure, the custom of other localities are not 
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relevant, i Cal. i 86 ; 9 13. L. R. 274 and Marquis of 
Anglesey v. I.ord Hntherton, lo M. and W. 218 , Ref. 
{Lord Sumner.) SaTYA NaRAIN SiNGH v. SaTYA 
NIRANJAN CHAKRAVARTHI. 3 Pat. 183 : 

28 C. W. N. 361 : 34 M. L. T. 27 ; 

6 Pat. L. T. 171 : 79 I. C. 826 : 

51 I. A. 37: A. I. R. 1924 P. C. 6 (P. C.). 
- Local custom — Proof —Helat dehi is valu¬ 
able evidence as to haq chacharam in Benares District. 

In Benares bistrict an entry in a helat dehi that kaq 
chacharam was realised on sales of houses is of con¬ 
siderable importance. {Sulaiman and Mukeriee. J J.) 

Srilal Goaikaz'. Kesho Das. 

L. R. 6 A. 93 (Rev.) • 87 I. C. 368 : 

A. I. R. 1926 All. 83. 

- Local custom—Alienation of house and site— 

Residents in PandauH though not co-sharers can alie¬ 
nate. 

Ordinarily in a purely agricultural village, the zamin- 
dar is the owner of every bit of land in the village and 
whoever asserts that a mere resident in the village, 
not being a co-sharer, is entitled to .sell the site of his 
house must prove his case by weighty evidence. In 
the village PandauH, District Gazipur, the occupiers 
of the village are entitled to sell the houses as they 
stand, viz., the material and the site. {Mukeriee. J.) 

Kamo V. Shankar Lae. L. R. 6 a 109 (Rev.) : 

87 I. C. 749 : A. I. R. 1926 All 718. 

- Local custom — Haq-i*chaharum-Za/«/Wa^’j 

right to recover — Vendee*s liability. 

A zaniindar claimed a right to a fourth share in the 
sale proceeds of a house built on a site belonging to 
him, by virtue of a long-established custom : Held, if 
the right is based on custom then it is the duty of the 
vendee to see that hagi-chaharum is paid to the zamin- 
dar. The vendee cannot get rid of his liability by 
merely proving that he has paid the whole consider¬ 
ation of the vendor. {Stuart and Sulaiman. JJ.'\ 

Kedar Nath v. Daita Prasad Singh. 

4 U- P. L. R. (A.) 197 : 44 All. 739 : 

20 A. L. J. 646 : A. I. E. 1922 All. 370. 

- Local custom—Ryots of Tissa — Taksil 

Muzaffarnagar. District Meerut—Transfer of house 
with right of re-s-idence is valid. 

The custom that the ryots of Tissa in Muzaffar- 
nagar,in the Mee»-ut District can validly transfer houses 
with a right of residence, exists and is recognized by 
law and should be given effect to. {Rafique and 
Piggott. jj.) FiYAZ Ali V. Rekhab Das. 

61 I. C. 24 : 19 A. L. J. 104 

- Local custom—Proof of—Right of way — 

Antiquity—Open user. 

A Court should not find a local custom unless it is 
satisfied of its reasonableness and its certainty as to 
extent and application and is further satisfied by the 
evidence that the enjoyment of the right was not by 
leave granted or by stealth or force and that it had 
been openly enjoyed for such a length of time as 
suggests that originally by agreement or otherwise, the 
usage had become a customary law of the place in 
respect of the persons and things with which it is con¬ 
cerned. The evidence must be sufficient to show that 
the right has been openly enjoyed for such a length of 
time as suggests that originally by agreement or other¬ 
wise the usage had become customary law of the loca¬ 
lity. The doctrine of lost grant is applicable to private 
rights claimed by prescription. It is inapplicable to a 
right claimed on the basis of immemorial custom. The 
question of legal origin is only of importance where it 
is suggested that the right claimed might have originat¬ 
ed within the time of memory, whatever that time 
may be. In the case of a custom its legality depends 
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on such considerations as its reasonableness and its 
certainty. As to the length of user or enjoyment 
which must be proved before a local custom may justi* 
fiably be inferred no definite rule can be laid down. 
But if the existence of the custom depends on oral 
evidence, and the user of enjoyment is taken back as 
:far as living memory can be expected to go, then in 
the absence of rebutting evidence it is not unreason¬ 
able to say, presiimintttr retro or to infer an im¬ 
memorial enjoyment of the right, or say, in Bengal, an 
enjoyment from the time of the Permanent Settlement. 
{^Richardson and Suhrawardy^ JJ*') ALI MaHOMED ' 

Sheikh Katu. 36 c. L. J. 280 : 

A. I. R. 1923 Cal. 200. 

- — ■ ■ Local custom—Contract to Purchase silver — 

There is no custom among Bombay merchants extending 
time fixed for taking delivery. 

An alleged custom among Bombay merchants where¬ 
by time fixed for delivery in case of a contract for 
purchase of silver if falling Pournami day was extend¬ 
ed by 8 days was held to be not proved. {PhilltpSy 
A) Balaram Paramsukhdas Firm v. G. Govinda 
CHETTY. a. I. R. 1925 Mad. 1232 : 

49 M. L. J. 200. 

- Local custom—South Canara — Tenant, rights 

of. 

Under the Customary Law of South Canara a ten¬ 
ant U entitled to the value of improvements effected 
by him on ejectment by tne landlord. {Ayling and 
Coutts-Trotter, J/.) RaMAPPA AbdULla. 

69 I. C. 282 : 41 M. L. J. 127. 

- Local custom—Oudh — Succession Gaddi Nas- 

ihini. 

In Oudh Gaddi Nashini imports entirely the idea 
of inheritance by a male and not by a female. 
{Kendall and Pullan, A. J. Cj.) ALadI BeGAM 

V. Mirza Ahmad Mirza Beg. 11 0 L. J 757 : 

82 I. C. 691 : A. 1. R. 1926 Oudh 190. 

■ —Local custom —Riwaj-i-am, weight of. 

A local custom binds all the families of the class 
indicated who reside in the locality where the custom 
prevails. It is not necessary to prove that the custom 
applies to the particular family under consideration. 
{Lindsay, A. J- C.') JAGDEO v. BHAWANI. 

61 I. C. 920 : 8 0. L. J. 116. 


Mercantile Usage. 

- Mercantile usage — Unreasonable — A^ot to be 

recognised. 

A trade custom to be recognised b)* a Court of Law 
must be universal as well as reasonable. A custom 
allowing an agent to turn himself into a principal and 
thereby profit himself at the expense of the principal, 
is unreasonable, and cannot be implied in a contract 
•of agency, \,Piggott and IValsh, JJ'') KISHORI 
LaL V. JIWAN LaL. 4 U. P. L. R. (A.) 59: 

A.I.R. 1923 All. 242. 

- Mercantile Usage—Proof—Oral evidence. 

Usage is proved by the oral evidence of persons 
who must become cognizant of its existence by reason 
•of their occupation in the particular trade or business, 
and the evidence establishing custom or usage must be 
•clear, convincing and consistent, and to prove a 
usage in a particular trade it must be shown that the 
usage is consistent and reasonable and was universally 
acquiesced in and that everybody acknowledged it in 
the trade and knew of it or might know of it if he 
cared to enquire. {Greaves, J.') WITTENBAKER v. 

J. C. GaLSTAUN. 63 I. C. 11 : 36 C. L. J. 256, 

_ Mercantile usage—Karachi sugar merchants 

—Plaintiff first purchasing from defendants sotne tons 
_ Then selling some tons to defendants—Plaintiff held 


CUSTOM (GENERAL)—Proof. 

not under obligation to take delivery of tons sold back 
by him. 

Defendants agreed to sell to plaintiffs 50 tons of 
January 1924 shipment, 50 tons of February shipment 
and 50 tons of March shipment at a certain rate. 
Subsequently the defendants on various dates purchas¬ 
ed from the plaintiffs various quantities of these ship¬ 
ments at higher I'ates than what they had agreed to 
sell for. field, that under the custom of tiade the 
plaintiffs were discharged from their obligation to take 
delivery of the tons which they subsequently sold to 
the defendants. {Rufthand Bilaram, A. J. C.) 
FIRM OF BRIJLAL JaGANNATH v. FIRM OF ALLAH 
DITTA. 86 I. C. 393 : A. I. R. 1926 Sind 242. 

Proof. 

— — Immemorial—Evidence as to, is as a 

% 

rule hearsay. 

After the existence of a custom for some years has 
been proved by direct evidence, it can only, as a rule, 
be shown to be immemorial by hearsay evidence, and 
it is for this reason that such evidence is allowable as 
an exception to the general rule. {Lord Sumner.) 

RaJendra Narain dhanJ Deo v Kumar Ganga- 
NANDA Singh. 62 I. A. 279 : (1926) M. W. N. 649 : 

A. I. R. 1925 P. C. 213 (P.C.). 

- Proof — Three instances 25 years old luere held 

sufficient to prove that custom was ancient- 

A custom was held valid and ancient though only 
seven main instances in support of it were held proved, 
three out of which were about 25 years old, and the 
remaining four were only of two to nine years before 
the suit was brought. The Court has not only to 
consider in such cases only the number of instances 
but also the likelihood of there being any large 
number of instances. {^Marten and Faxvcett, JJ*) 
Rati Lal Nathalal v. moti Lal Sankalchand. 

27 B. L. R. 880: A. I. R. 1925 Bom. 380. 
- Proof. 

A rule of custom may be established and held to be 
of binding force even where no instance is forthcom¬ 
ing, if there is an overwhelming preponderance of 
oral testimony of those governed by it and likely to 
know of its existence in its favour. {Abdul Raoof 
and Abdul Qadir, J J.) MT. CHANNI BIBI v. AHMAD 
Khan. 69 T.C. 331 : A. I. R. 1924 Lah. 265. 

- Proof. 

A few instances or instances of a recent date cannot 
establish a custom. {Baker, J. C.) MT. BaSHIRBI 

V. Abdul Sattar. 82 i. C. 815 : 

A. I. R. 1925 Nag. 179. 

-— Proof—Numerous instances before Courts — 

Further proof—Judicial decisions. 

Where a custom or usage is repeatedly brought to 
the notice of the Courts of a country, the latter may 
hold that it has been introduced into the law without 
the necessity of proof in each individual case. Judicial 
decisions recognising the existence of a disputed 
custom in a particular community of one place are 
relevant as evidei ce of its existence among the same 
community at another place. {Baker, O. J, C.) MT. 

Sang v. Puran Singh. 78 I. C. 461: 

A. I. R. 1925 Nag. 174. 
- '—Proof — Wajib-ul-arz— Entries in — Value 

of' 

The record of custom in a WaHb'uTarz is a very 
valuable piece of evidence. {JVazir Hasan, A. J. C.) 
JAMNA PERSHAD V. RAMLAL. 90 1. C. 327. 

- Prc^f —Question of law—Second Appeal — 

Adequacy or inadequacy of evidence—Interference by 
High Court. 

The question whether in any given instance the 
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i vid'-iiv led to prove the existence of the attributes . 
.---ential for a valid « us»om is adequate or inadequate | 
proof of what the law recjuires is a question of law 
whicli can he discussed in Second Appeal. ( 1 Q 23 ) 

26 (>. c: ^S(> ; C IQIS) > I 334 and ( 1914 ) i 7 O. C. 

I . relied on. ( 1921 ) 2 (-> 0 .(’ 217 ; (i9‘o) '3 *63 : 

,,015)2 C). L. j. 3<SS ; ami (1919)60. L. J. 349- 
Kef. to. /. C.) Ka 7 a Husain Khan 

SUHH.ANI. 90 I. C. 025 : 2 0. W. N. 838. 

___ Prod' 0 / — 'Phakars Outih—Exclusion of 

.iaui;hter anti her issue. 

\ long course of decisions in the Oudh Court has 
rero"nise«l the exi'lence of a custom of the exclusion 
of a^^dauphter and her issue amongst the Thakurs of 
Oiidh. (ijnd ll'azir //<!san, A./. Csf) BaU 
\ \ i H MNC.H r. RaJJU SINOH. 2 0. W. N. 872 : 

12 0. L. J. 571 : L. R. 6 Oudh 101 fRev.). 
_ Proof—/fiimeniorial user. 

'I'he length of lime during which user or enjoyment 
of rights alleged to exist by custom, that is to say, the 
existence of a ciisiotn must be shown, depends upon 
the circumstances of each case. General proof of the 
exi>tence of a cu'^toni. as far back as living witnesses 
can remember, is treated in the absence of any suffici¬ 
ent rebutting evidence as proving the existence of the 
r ustom from time immemorial. Evidence of the 
existence of an alleged custom for a period of 20 years 
may be sulricient to warrant a Court in finding as to 
the existence of the custom from time immemorial. 

{Dalai. J. C.) Manna Lal v. ThaKUR Jai Indar 
IUHaDUR SINGH. 26 0. C. 386 : 76 I. C. 774: 

A. I. R. 1924 Oudh 157. 

_— Proof — V'nriation — Evidence of—Judicial 

decisions. 

-Mthough a custom must be sufficiently defined for 
it< application to the facts of the particular case in 
which that custom is pleaded, so that it may be clear 
and undoubted, yet the parly pleading the custom can 
be allowed to prove the same in a sense narrower than 
that staled in the pleadings. Decisions by courts on 
questions of custom afford \aluable evidence as to the 
existence of the custom. 45 ('. 450 ; 49 I. A. 119 , 

Kef. A usage of recent date cannot be regarded as a 
custom. custom mu^t be proved by clear and 
unambiguous evidence to be ancient and ii.variable. 
In this respect there is no difference between a family 
custom and local cu.-^tom. 14 M* E 570 ; 45 C. 4SO» 
461 ; 3 C. W.N. 21 . Ref. {As.hzvoith and Simpson, 

A. J‘ Cs.) 'I'hakur Rudra PratapNarain Singh 
7 ' thakur mrman Prasad Singh. 

9 0 . L. J. 562 ; A. I. R. 1923 Oudh 61. 

_ Proof — Time for which existence should be 

proved cannot he fixed. 

It would be very dangerous and improper to lay 
down anv fixed time for which it is necessary to 
adduce evidence to show that a custom exists. 
{Dawson .Miller, C. J. and Mulliek, /,) RaMESHWAR 

Singh v. Waizul Hao. 6 P.L. T. 6 ii; 

86 I. C. 948 : 3 Pat. L. R. 1 : A. I R. 1925 Pat. 356. 

- Proof—Custom cannot override law unless 

immemorial, reasonable, continuous, certain and proved 
by clear evidence. iMere opinion of leading members of 
caste is not enough—Particular instances are necessary 
—Distances of non-taking will not prove custom of 
exclusion of women from inheritance but it can be 
proved only by absence of instances of taking and 
instances of being disallowed to take. 

Custom which is put forward as superseding the 
ordinary law must be proved by clear and unambigu¬ 
ous evidence. In order to be valid it must be 
immemorial, reasonable, continuous, uninterrupted and 
certain. The oral evidence emanating from persons 
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who are highly interested in the proceedings isof very, 
very little value. Merely the opinion of leading mem¬ 
bers of the community or the caste as the case may be 
is not enough to prop an assertion of special custom. 

But instances must be established in which the custom 
in question has been proved fully. Per Kennedy, 

J. C. Any number of instances of women no* 
inheriting will not be enough to prove that 

there is a custom requiring that they must be excluded 
from inheritance. In such a case it is necessary to 

prove that the women desired to take their share of 

inheritance and were refused because of custom. It 
must also be shown that there were no instances in 
which women did take the inheritance. The 

e.vclusion of females from inheritance cannot 
be established unless it is proved that some of the 
females asserted their rights as heirs and were denied 
their rights. To prove merely their passive acceptance- 
of their position in ca-^es where their male relations 
give them all that is necessary for their every day life 
and their not actively asserting their rights to any 
share in property is not enough. In order to 
establish the exclusion of females who are 
dependent on their male relations and subservient 
to their control from inheritance, it must be proved 
beyond a shadow of doubt that their exclusion by 
reason of custom having the force of law was known, 
to them. {Kennedy, J. C. and Raymond, A. J. C.) 
Usman v. ASAT. 78 I. C. 23 18 S, L.R. 149 : 

A. I. R. 1925 Sind 207. 

SucceBsion. 

necession — Grant—Special rule of devolution 
—Burden of proof. 

On a question arising as regards the succession to- 
certain paikan lands (lands granted for the mainte¬ 
nance of paiks in a temple) held that the burden of 
proving that the daughters were excluded from inheri¬ 
tance was on the person alleging such custom. (Chat- 
teriee and Pearson, J J.) SrIMAT DHARINI KaLI* 

tani V. SisuRAM Kalita 39 C. L. J. loO : 

A. I. R. 1924 Cal. 530. 

- Succession—Aroras of Amritsar—Principle 

of representation—Son of predeceased daughter cannot 
succeed along loith daughters of the propositus. 

High Caste Hindus living in a town and working as 
traders are presumably governed by the Hindu Law 
and those who allege a special custom at variance 
with that law must prove it. Aroras of .Amiitsar town 
are ordinanly governed by the Hindu Law and among 
them a son of predeceased daughter does not 
succeed, along with the daughters of the proposi¬ 
tus, to his mother’s father’s property by the principle 
of representation unless a special custom to that 
effect is proved. 4 Lah. 236 and 4 Lah. L. J. 336 Foil. 
(^Abdul Raoof and Jai Lah JjS MT. l^ORANDI 
Mt. NIHal Devi. 6 Lah. 124 :: 

26 Punj L. R, 769 : A. I. R. 1926 Lah. 403. 

■ Succession—Mahomedati Law. 

If a custom as to succession is found to prevail 
among a sect of Mahomedans and is valid in other 
respects, the court will give effect to it although it 
differs from the lules laid down in the Koran. 
{Kurnaras^oami Sastri, J.') SiDDICK HaJEE ABOO 

BUCKER Sait v. Ebrahim HaJee Aboobucker 
Sait. 70 I. C. 715 ; 31 M. L. T, 183. 

- Succession — Proof. 

Where a special custom is set up as regards succes¬ 
sion, it must be proved by strong evidence. A custom 
can be inferred from analogous instances, when the 
similarity between the classes of cases justifies the 
inference. {Oldfield and Hughes^ JJ.) KaRUPPATI 
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I 

yal K, P. Raman r- Kamulatha I’arukkal v. ' 
MUTHU. 13 L. W, 218 : 62 I C. 634 : 

(1921) M. W. N. 233 : 40 M. L. J. 301. 

■ ■ ■ Sit'-cession —Ititerpr^tatioH —* 

Widow specifically made successor to husband — Res¬ 
traint imposed on alienation—Widow ioas held to be 
owner of property and not merely entitled to usufruct. 

The material portion of the wajib ul-arz ran as 
follows : *‘The widow is entitled to share of her lius- 
band.” Then it narrated that she would be entitled 
to this share whether the husband was separate from 
his brother or joint. Then the wajib-ul-arz went on 
to state that the widow shall not have any right of 
transfer Rules were then laid down as to the right of 
an owner of the property to adopt a son which right 
was not given to the widow. There was then the 
clause : The share of the deceased will be obtained 
by that person who will be nearer in degree.” In the 
presence of male issue the female was debarred from 
succession and finally a right of maintenance was 
given to wives not duly married and their children. 
Held : that as the widow was specially made a suc¬ 
cessor to her husband and it was not stated that she 
would only have the usufruct, the proper interpreta¬ 
tion ought to be that she was made full owner and 
then certain restraints were put on her rights of owner¬ 
ship. While she was in possession and as owner no¬ 
thing remained over to be vested in any other person. 
Succession to the husband’s estate opened only after 
the widow’s death and the relation of the husband 
who at the death of the widow was nearest in degree 
excluded others. (Dalai, J, Cf) ShaRFUDDIN v. 
Niamat Ali. 87 I. C. 8 : A. I. R. 1925 Ovdh 688 . 

Succession — Widow, holding under custom, 
life-estate without perwer of alienation-Successioit opens 
only on widow's death and not on husband's death. 

Where a widow’ under a custom holds a life-estate 
without power of alienation it does not follow that 
upon the widow’s death the estate would go not to the 
reversioners as they exist at the date of the widow’s 
death but to the heirs of the husband (or their succes- 
sorS'in interest) as they existed at the date of the 
husband’s death.A.I.R. 1922 P. C. 403 Foil. (Dalai, 
J,C.and Ashworth, A./.C.) GHAFOOR KHAN 
Mehdi Hasan Khan. 12 0. L. J. 253 : 87 I. C. 3 6 : 

A. I. R. 1925 Ordh 623. 

■ I ,,~i^-Succession‘-Belkhari Thakurs of Oudk — Ctts- 
tom of exclusion of daughters from inheritance applies 
to an ex-proprietary holding. 

The custom prevailing in the families of the Belk- 
hari Thakurs of Oudh, by which daughters are exclu¬ 
ded from inheritance applies also in respect of an ex- 
proprietary holding. (Dalai, A.J.C.') Mt. RaM 

Dalari t'. Rampal Singh. 2 0 . w. N. 456 : 

12 0. L. J. 618 : A. I. R. 1925 Ovdh 522. 

—- Succession—Mchomtdan Lacio — Exclusion. 

Ordinarily in a Mahomedan family, where a custom 
of exclusion of females prevails, the entire female line 
is excluded and not only the female on account of her 
sex admitting her male line to succession. (Dalai, J. 

' C. and Heave, A. J. C.) SyeD MD. HaSAN v. SyED 
Ali Haider. 1? 9. L. J. 1 : 28 0. C. 8 : 

85 I. C. 509 : A. I. R. 1925 Ovdh 337. 

- Succession — Proof by infereiue —Custom 

regulating succession by sapituias to a male's property, 
whether can be held to regulate succession to stridhan 
property of a widow — Custom, incidents of—Instances 
^Family custosn when ad nissible in proof of a tribal 
custom—Bachgoti thakurs. 

Per Raza, J :—The custom of brothers and nephew 
of a deceased man succeeding together does not lead 
to a necessary inference that a custom exists to this 

(^. D.—VOL. I— 
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etfect also that on the death of a childless widow her 
and her husband’s properties arc inherited according 
to their respective stocks by the persons descending 
from the same ancestor as her husband, but without 
any regard to the nearness and remoteness of the per¬ 
sons taking tht properties. The latter custom is a 
different custom and is strictly to be proved. If a 
party relies upon the special custom of a family to 
take the succession out of the ordinary Hindu Law, 
such custom must be proved to be ancient, continuous 
certain and reasonable and being in derogati n of the 
general rule of law must be construed strictly. A cus¬ 
tom must be satisfactorily proved by evidence of parti¬ 
cular instances so numerous as to justify the Court in 
finding in favour of the custom. One instance or 
even four modern instances are not sufficient to prove 
a custom. ( 1905 ) 8 O. C. 94 ( 100 ) referred to. 

Per Ashworth, J .—bince the stridhan of an is* 
sueless woman devolves first on her husband and then 
on his sapindas a custom regulating succession by 
sapindas to a male’s property must also be held to 
regulate succession by the sapindas of the husband to 
the stridhan property of his widow. ( 1908 ) ii O. C. 
I and ( 1913 ) 17 O. C. i distinguished. A custom 
must be unequivocally stated and proved but it does 
not follow that it cannot be proved by inference. In¬ 
ference i« one of the methods of proof and in the case 
of custom there is no reason to reject a clearly logical 
inference against which no consideration pnwails. 
(Ashworth and Raza, J Jf) RaMPAL SINGH v. BaJ- 
rang Sin 3 0. W. N 73. 

-- — Succession—Estate not absolutely owned. 

It is hard to see how a family custom of succession 
to an estate not absolutely owned by the family could 
ever exist. 36 Cal. 590 ( 598 ) Foil. (Ashworth and 
Simpson, A. J. Cs.) THAKUR RUDRA PRATAP 

Nahain Singh v. Thakur nirman Prasad 
Singh. 9 0. L. J. 552 : A. I. R. 1923 Oudh 61. 

'■ " ■■ ■—Succession —Exclusion front^Exclusion of 
daughters—Scope of the rule. 

A custom of exclusion of daughters and their issue 
from inheriting their father’s or maternal grandfather’s 
property does not necessarily lead to the inference 
that they are excluded from inheriting to their mother’s 
or maternal grandmother’s property. (Wazir Hasan, 

A. J. C.') BUai Bahadur Singh v. Mathura 
Singh. 9 0 . I. J. 327 : 4 U. P. L. R. (0. C.) 66 : 

25 0. C. 345 : A. I. R. 1922 Oudh 278. 
- Succession — Exclusion—Female heirs — Dau¬ 
ghters—Sisters and sisters' sons. 

Where under a family custom daughters are exclu¬ 
ded from inheritance, there is a presumption that sis¬ 
ters and sisters’ sons are also excluded from the cate¬ 
gory of heirs. So held in the case of a family of 
Saraura in Oudh. (Dalai and Wazir Hasan, A.I-Cs,") 

Dildar Husain z/. Fateh Bahadur. 

8 0. L. J. 554 : A. I. R. 1922 Oudh 105. 

- Successiojt — Sisters — Exclusion-^Wafib-uh 

arz. 

Held, on a construction of the wajib ul-arz in the 
I case that a custom was established whereby a brother 
excluded his sister and step-sister from succession to 
property. (Daniels, J. C. and Dalai, .4, J. C.) MUM- 

tazunnissa Begam V. Wazir Ali. 

65 I. C. 308 : 8 0. I. J. 569. 

-—— Succession—Muhammadan Law—Widow get¬ 
ting possession for life. 

A custom, if proved, supersedes the general law and 
all customs must be proved by clear and unambiguous 
evidence. A custom exists among certain Muhamma¬ 
dans, whereby on the death of a proprietor without 
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CUSTOM—Usage. 

i-'Mio. liIS wiclow posstjs.-’ion ot liic* estate* during her 
lifetime aiul Miccession bv the heirs opens only on her 
death. (/.iw/sry. /, <\) FaK/ANDALI r. KaKIM 
PaksII. 61 I. C. 964 : 8 0. L. J. 138. 

Usage. 

__ --._ I — h.ridt->:cy . t\ 'i’hcn admissihlc. 

In ortkr to inipott .1 commercial usage into 


CUSTOM ( PUNJAB)— Adoption—Eligibility. 

Validity. 

- Validity—Question whethey tenant in villa^^ 


a con¬ 
tract. the iisagtmust be so well-known and acquiesced 
in that it may reasonably be presumed to have been an 
ingredient tacitly imported by parties into their con¬ 
tract. 'Fhough evidence of known usage is receivable 
to supplemeiU the pi'^vi^ions of tlie written agreement 
on the hypoth^sl.; that the contract i-s in truth partly 
e.xpresscd and in writing and partly implied or under¬ 
stood or unwritten, the evidence cannot be admitted 
to contradict the positive stipulations in the written 
contract. (^Mookcri tu- and Ran In n. //■'> k'H.ANDAN- 
MUbl. Hl-.N(;.\NIA N.V'I lONAl. llANK Ol' INDIA, 

I -, n 51 Cal. 43 : 79 I.C. 757 : 

A. I. R. 1924 Cal. 552. 

- Usai;c—Sha>niliU—hAiluuve user by one co‘ 

shayer — Inlunetion. . , . 

It is a well-established custom that no indivKlual 

proprietor can appropriate to himself a portion of the 
common land and use it in such a way as to affect 
the rights of all the co-sharers at the lime of the pai- 
tition and the plaintiffs wtio came into Court to res¬ 
train such individual without any delay are not ob¬ 
liged to show nraterial and substantial injury. i l.ah. 
240 Foil. {.Campbell. /.) BHISHMA t*. SaFUU.AN 
Singh 6 Lah. L. J. £48 : 84 I. C. 917 : 

A. I. R. 1925 Lah. 287. 


Csaiie—Di/fcyeuee. 


Usage should never be used as synonym for custom. 

It ha.s two distinct legitimate meanings but neither of 
them should be confused with custom. It is u.sed to 
denote wiiat is done by people uniformly and consis¬ 
tently. Used in this sense usage has not the force of 
law. It would only obtain the force of law when it 
is proved to be reasonable, invariable, ancient, etc., in 
which case it becomes what is known as custom. It 
is also used to denote what is done uniformly and has 
been so done in a certain locality or by a certain trade 
or profession, etc., for a period sufficient to make it 
probable that people in their contract and in their 
contractual relationships adopt it as an implied term 
or condition. Where this is the case, a court which 
has to put a construction upon a contract, the trade 
or local usage, (here again usage has not the force of 
law nor will it be sanctioned by the courts if it is 
contrary to positive law, where a well established re¬ 
cent usage is proved and the proof Is carried back for 
a period which may be regarded as covering the 
period of living memory), a presumption is thereby 
raised that this usage is in reality the exercise of an 
ancient and valid custom. If there is no rebutting 
evidence a decision in favour of the custom may be 
based on this evidence alone. If the presumption 
raised by recent usage is rebutted by proof that an 
ancient custom could not have come into existence 
then the usage fails to possess any legal effect. A 
family custom is not likely to be as the Hindu or 
Mahomedan Law it supersedes. There is no sound 
authority for holding that custom in India need not 
be proved to be ancient. Special usages modifying 
the ordinary law of succession should be established 
by clear and unambiguous evidence to be ancient and 
invariable. {Ashiaorth and Simpson., y. 6V,) 
THAKUk KUDRA rk.VrAl* NARAIN SiNGH r. 
’I'HAKUR NIRMaN PlU\SAI> SiNGII. 9 0. L. J. 552 ; 

A. I. R. 1923 Oudh 61, 


can alienate land and house involves question of title. 

A custom as to whether tenants in a village can 
alienate land and house involves a title and no ques* 
tion of the reasonableness or unreasonableness of the 
custom can arise. 19 A. L. J. 104 , Foil. {A/ukerlec^ 

/.) K \FiQ 7'. Shankar Lal. 87 i. c. 749 • 

L. R. 6 A. 109 (Rev.) : A. I. R. 1925 All. 718. 
- Validity — Ri.?Ut of pyivaey. 

The existence of the right of privacj does not 
depend on the caste or creed of the person owning it 
or on the fact that it was used by the ladies. It is a 
custom of country and has, as such, to be protected. 
lO All. 358 and 13 A, I.. J. U. 361 Kef. {Gokul Pra' 
W, y.) kohra Tara ( HAND v. must. Rayazi 
HFiiUM. A.I.R. 1923 All. 404 (1). 

- Validity — Reasonableness—Right to pass ovey 

land to tvoyship tyee oy idol. 

Whether a particular custom is reasonable or not 
m.ust be ascertained at the time of its inception. A 
custom setting up a right to pass over a land to wor¬ 
ship a tree and idol, is not unreasonable or invalid. 
{Das and Adami. JJ.) MANGREE MIAN V. BEHARI 
LaL. 6 P. L. J. 11 : 61 I. C. 132 : 2 P. L. T. 160. 

- Wajih-ul-arz — Ambiguous statement — Evi- 

dentiayy value. 

A custom is not established by an ambiguous state¬ 
ment of it in a Wajib-ul-ariJ. But when it is not 
shown by reliable evidence that the Settlement Offi¬ 
cer neglected to perform his duty or was misled in re¬ 
cording a custem, and it does not appear that the 
statement of the custom is ambiguous, the record in a 
Wajib-ul-ar/ of a custom is most valuable evidence of 
the custom, much more reliable evidence than subse¬ 
quent oral evidence given after a dispute as to the 
custom has arisen. {Sir John Edge.") BaLGOBIND 
V. Badri Prasad. 29 C. W. N. 465 : 

A. I R. 1923 P.C. 70 (P, C.). 
CUSTOM (PUNJAB). Sec also KIWaJ-I-AM. 
Adoption. 

Alienation. 

Applicability. 

Gift. See also ALIENATION. 

Marriage. 

Partition. 

Succession. 

Village community. 

W.dow. 

Adoption. 

Cere.!, onies. 

El.gibility. 

Evidence of. 

Rights of Adoptee. 

Right to Adopt, 
j Right to Contest. 

* Adoption—Ceremonies. 

- Adoption—Ceremonies for—Rights of son to 


proceed to collaterals. 

In the Punjab no specific ceremonies or formalities 
are provided under the customary law for adoption. 
The validity will depend.on whether it was intended 
that the adopted boy should be altogether taken out 
of his natural family and introduced into the adoptive 
family as son. If there was a complete adoption the 
light of colluternl succession will be presumed till 
the contrary is shown. {Abdul Raoof and Martineau., 

JJ-) WaRVaman V. Kanshi Ram. 3 lah. 17 : 

A. I. R. 1922 Lah. 105. 
Adoption—Eligibility. 

- Adoption—Eligibility — Himiu Jats of 
Chunni Khurd—Adoption of daughter s son is not 


25 oi 


CIVIL, CRIMINAL & REVENUE 


2502 


CUSTOM (PUNJAB)—Adoption—Eligibility. 

in the presence of collaterals of fifth degree. 

An adoption of a daughter’s son, by a sunless 
Hindu Jat proprietor of the village Chunni Khurd, 
tahsil Kharer, district Amhala, is not valid by custom, 
in the presence of collaterals of the fifth degree. 
(^Campbell and Zafar AH, //.) Hari SlNGH r-. 
Kattan Singh. 5 Lah. 519 : 85 I. C. 412 : 

A. I. R. 1925 Lah. 243. 

- A d opt i on — El igi bility. 

Adoption of a sister’s son in the presence of distant 
agnates of the ninth degree is valid by custom among 
jats of village /^hhraya, Tahsil Jhajjor in tiie Rohtak ' 
District. {/Jarrison and Campbell, //.) Hlk.-vr. 
ShIBBU. 6 Lah. L. J. 442 : 6 Lah. £.2 ; 84 I. C. 1 : 

A.I. R. 1925 Lah. 163. 

--— Adoption — Eligibility — Daughter's son. 

An adoption of the daughter’s son is valid although 
the theory no doubt exists that to qualify for adop 
tion a man must be the son of a woman, whom the 
adoptive father could have married. In this part of 
the Punjab, which adjoins the United Provinces the 
nomination of an heir on lines resembling the Krit- 
rima Hindu adoption is unknown ; that is to say even 
amongst people governed by agricultural custom the 
adoption that takes place is the full Hindu adoption 
by which a man is transplanted from his natural 
faipily to his new family and is entirely cut oft from 
his past, {//arrison and Zafar AH, JJ>') KlRP.-^ 
V. RaBI DaTT. 5 Lah. 134 : 78 I. C. 74 ; 

6 Lah. L. J. 35 • A. I. R. 1924 Lah. 457. 

- Adoption — Eligibili ty —Kai Jirahmins of 

Mohra Bhattan—Adoption of uncle's daughter's son. 

In the Punjab, the Hindu Law of adoption is in 
many respects modified by custom. Among the Kai 
Brahmins of Mohra Bhattan Tahsil, the adoption of 
uncle’s daughter’s son is recognized as valid. {Mar- 
tineau and Moti Sagar, JJ.) BaSHU KAM v. PiaRA 
ChaND. 4 Lah. 434 75 I. C. 938 : 

A. I. R. 1924 Lah. 365 

- . Adopt ioJi — Eligibility — Brother's son-^ 

Puniab> 

A sonless proprietor has power to adopt his brother’s 
son under the customary law governing the Maho- 
medan Bhatti Rajput Jats of Dasuya Tahsil in the 
Hoshiarpur district. (^Harrison, J ) AmIR z-. 
WaZIR. 26 P. W. R. 1923 : A. I. R. 1924 Lah 192. 
■ " — Adoption — Eligibility — Sister's son—Hindu 

Jats—Hoshiarpur Distrid. 

Having regard to the fact that the riwaj-i‘ani of 
the Hoshiarpur District prepared in 1884 and 1915 
declared that the adoption of a sister’s son had the 
sanction of custom and that the entry was supported 
by instances, the Court held that the burden of proving 
that such an adoption was not valid lay on the plain¬ 
tiff and that they had failed to discharge the same. 50 
P. R. 1893 ; 84 P. R. 189 s ; 94 P. L. R. 1911 ; 84 P. 
R. 1917 ; 45 P. R. J9J7» P' 011 . {Seott-Smith and Zafar 
Aliy JJ.) Naman z/. Batan Singh. 4 Lah. 102 : 

5 Lah. L. J. 2oZ : A. I. R. 1924 Lah. 37. 

— - Adoption — Eligibility — Daughter's son — 

Dhanoi Jats. 

Among Dhanoi Jats of Tahsil Kha ar the adoption 
of a daughter’s son is valid. 68 P R. 1 S 88 , Foil. ; 50 P. 
R- 1893 (F. B-) Ref. {.Le Rossignol and Campbell, 
JJ.] Gurbakhsh Singh v. Mt. Pratapo. 

2 Lah. 346 : A. I. R. 1922 Lah.'234. 

— —- AdoptioJi — Eligibility — Brother's grandson — 

Naru Rajputs of Hoshiarpur. 

Under the customary law prevalent among Naru 
Rajputs of the Hoshiarpur Tahsil, the adoption of a 
brother’s grandson is valid, the term haradarzada 
qarili being wide enough to include a brother’s grand- 


CUSTOM (PUNJAB)—Adoption—Rights of adoptee. 

son. iChevis and Campbell. JJ.) KaHMAT KhaN 
r'. Nazir Ahmad. 67 I. c. 374 : 67 P. L. R. 1922. 

■ - .adoption—Eligibility — Daughter's son. 

A Manj Rajput of t!ie Nakodar Tahsil in Jullundur 
district can adopt his daugliter’s son who is also an 
agnate. {Leslie Jones and Moti Sagav, J J.) SaMAND 
Khan r-. KhawaJe Khan. 64 I. C. 17 : 2 Lah. 193. 

Adoption Ev dence of. 

- Adoption —Evidence of. 

In a case where the power of customary adoption 
by a sonless proprietor is not disputed all that is neces¬ 
sary to constitute an adoption is the clear expression 
of an intention on the part of the adoptive father to 
adopt the boy concerned as his son, and a sufficient 
manifestation of that intention is the execution and 
registration of a deed of adoption coupled with a clear 
declaration in court and subsequent treatment as 
adopted son. The proof of such subsequent treatment 
cannot, however, be reasonably demanded in a case 
where very soon after the execution of the deed of 
adoption the reversioners of the adoptive father sue 
for a declaration that the adoption did not in fact take 
place {ScottSmith and Eforde, JJ.) MEHAN 
Singh v. Kehar Singh. 6 Lah. L. J. 39 : 

75 I. C. 317 ; A. I. R. 1923 Lah. 623. 

Adoption—Evidence of —Onus— Jats of Gnr- 
gaon District. 

The onus of establishing an adoption is on the 
person wlio claims to establish hi« status as an adopt¬ 
ed son. An adoption among the Jats of Gurgaon 
District is presumed to be a formal one. Customary 
adoption is unknown in theJerritory forming part of 
old Delhi {Shadi Lal,C.J.and Wilber force, J.) 
GiaSU V. HaR Dial. 59 I. c. 82 : 6 P. W. R. 1921 

Adoption—Rights of Adoptee. 

- Adoption—Rights of adoptee in natural 

family. 

The ordinaiy rule under the customary law is that 
an adopted son does not lose the right of succeeding in 
his natural family. The mere appointment of an heir 
would not have the effect of depriving the appointed 
heir of his right to succeed in the natural family. i6 I. 
C. 712 , Foil. (Abdul Raoof, J.) NUR DiN v. ROSHAN 
Din. a. I. R. 1924 Lab. 300. 

- ““"^^Adoption—Rights of adoptee'—Muhamtnadan 

Rajputs of Hoshiarpur 7'ahsil—Rights of appointee's 
heirs. 

In the absence of a special custom among the Jats of 
, Hoshiarpur Tahsil that, in the presence of descendants 
: of the appointee’s (adopted) son’s natural father, the 
descendants of the appointee are excluded from in¬ 
heritance in his natural father’s family simply because 
he has succeeded to the property of his adoptive 
father, it must be held that the tie of kinship with the 
natural family was not dissolved and the fiction of 
biood relationship with the members of the new family 
has no application to the appointed (adopted) heir 
and that the descendants of an adopted son can suc¬ 
ceed to the estate of the adopted son’s natural family, 
in the presence of the defendants in the natural family. 
{.Moti Sagar, J.) ISHEKz/. HUKUM SiNGH. 

A. I. R. 1923 Lah. 485. 

- Adoption—Righ ts of adoptee — Succession^ 

Onus. 

A valid custom exists among the Ross of Sutana in 
the Panipat Tahsil of the Karnal District by which a 
widow’ can adopt a son and that son can succeed 
collaterally. The onus is upon the adoptee to prove 
the custom, (Broadioay, J.) KanKAYA v. NaU- 
rang. A. I. R. 1923 Lah. 374. 
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CUSTOM (PUNJAB)—Adoption—Right to adopt 


CUSTOM ( PUNJAB)—Alienation—Ancestral Pro 
hy cus- I plai.,tiff. h. the proceedings and give the other half 

t i\ ^ I r .... *i_ . //v*/// fiiiit tiif* Drnn^rtv rliH 


torn if! Pu}if(rh--0\\\\'> of fyroritt,:: exception in pnrttcrtf^r 
■ ommunUics i< on party alleging the exception. 

1 h^f priniaiy of ms of proving that no custom of 
.idoption e\i'^l‘< ninong'^t tlie Hindu Rajputs of tlie 
Salohar^liot or Mauza Saloh in the Ur.a T’ahsil of the 
Iloshiarpur District is on the party setting up tlie 
custom 'I hi-s is because the adoption of an agnate is 
allowed by Hindu l-uv ns well as by the custom that 
obtains generally among the Hincius of the Punjab. A 
statement made in the Rtivaj i-am, vn'^upported by in- 
Stances, contrary to general custom» inconsistent with 
previous Riioai i-afu, and inconsistent with anotlKr 
answer in the same Riioai'i-am in which the statement 
was made, was held to be of no value and to have no 
effect it; sliifting the onn^ of proof to the other party. 
84 P. R. 1917 . 19 -’- i .^2 ; 1923 I.ah. 401, Kef to. 

{Mortincau and Mali Sa^ar, JJ■') 

WAKDHAN. 5 'nil: V I.' ^ola 

A. I. R. 1925 Lah. 206. 

^_— Adoption — Rr^ht to adopt — Proof Grand¬ 

daughter's son. 

The burden of proving the validity of an adoption 
of a non agnate like a son's daughter’s son when near 

agnates are existing, is on the pcison setting up the 

adoption. There is no custom validating such an ad¬ 
option among the Jats of Lehli Khurd, in the Hoshiai- 

pur District. C<SV/.rf// C\ 7- W 

Burs INCH v. Dal ip Sin(*»h. A, I. R* 1924 Lan. 

_ Adoption—Right to adopt - Riwaj i-am— 

Adoption of a stranger. . 

The burden of proof is thrown by an entry in the 
Riwai i-am that Shastras are followed in the rnatter of 
adoption on the party alleging that an adoption of a 

* ^ lt_A_ a « A I ft 


to the defendants. Held, that the property did not 
become “ance.stial” property in the respective families. 
{Mr \meer Ali^') AHMAD KHAN Z'. CHANNl BIBI. 

6 Lah. 502 3 0. W. N. 93 : 62 I. A. 379 : 

L. R. 6 P. C. 190 : A. I. R. 1925 P. C. 267. 

_ Alienation—Ancestral Property — Land is net 

ancestral unless got by descent only. 

If a person purchases land from a collateral, not¬ 
withstanding that the I jnd is ancestral in the hands 
of the collateral vendor, it ceases to be such in the 
hands of the vendee. The reason for this is that land 
to be ancestral must come, into the hands of the 
owner by descent or merely by reason of his connec¬ 
tion with the common ancestor. {Broadivay, Jf) 
CjH.AMA £’. PHUMAN SiNGH. 79 I. C. 170 • 

A. I. R. 1925 Lah. 245. 

- Alienation—Ancestral property. 

Tiumnas of Shahpur District have an unrestricted 
right of disposing of their ancestral properly. i^Abdul 
RaoOf and Mott .Sagar, //•) SHER MU HAMM AD 
khan t'. DOST MUHAMMAD KHAN. 78 I. C. 451 : 

A. I.R. 1925 Lah. 231. 

_ Alienation—Ancestral property. 

Custom forbids a Rajput of Guna Chaur in the 
Nawashahr Tahsil of the Jullundur District to bequeath 
ancestral land in favour of a distant collateral in the 
presence of nearer collaterals. {Martineau and Moti 
\'aeai\ J /A KYAS MUHAMMAD v. BANNA. 

78 I. C. 183 : A. I. R. 1925 Lah. 110. 
_ Alienation—Ancestral property—Property in¬ 
herited from maternal grandfather. 

Land inherited through a daughter is regarded by 
custom, as ancestral property in the hands of the 

ft » 


on the Dnvtv allecinc inai ^ . i u* i* 

stranger vrith reference to a collateral is invalid as ^ daughter's son so that his sons niay control his disposi- 

according to the Hindu Law it is quite valid. A cus- tion of that property. 32 P. 1\. 1895 , loll. RosstgnoL 
accoroing to i _ __ 1 .. /_ 'rua r.r:nrinlr> unrlerlvinr? the Puniab custom of 


ron,-n,aking .he adoption invalid irextron-;;!;-unlikely. ; /.-The principle underlying the Punjab 
Jots and Broad wiy. J J ■') GankSH I )AS a. i agnatic succession is the retention of the 


custom of 
land 6 rst in 


Kanshi BaI. ^ 

Adoption—R ght to contest. 

Adoption^Right to contcst-^Oxvi’S of proof. 


the family and then in the tribe. In the case of endoga 
mous tribes, the postulates are satisfied whether the 
succession is through a male or female for in either 
case the land remains if not in the family at any rate, 
within the tribe, and it is especially among such tribes 
that a daughter is allowed to succeed as an heir even 


A party asserting that land is ancestral and therefore 
an adoption is bad is required to prove his assertion 

'proof (^Broad 2 oav and Abdul Qadir, JJ.) MUNSHA , in the presence of agnates. In such cases a daughter 
SINGH J uTTA^i SINGH. 4 Lah. L. J, 31 t ' and her heirs cannot be conceded wider Powers of 

4 U P* L R 18 ■ A. I. R. 1922 Lah, 65. ! disposal than lineal heirs in the male line. (*. 


■—Alienation. 

Ancestral property. 

Burden of proof. 

Exchange. 

Father’s power. 

Gift. 

Law governing. 

Necessity. 

Proof. 

Reversioner. 

Right to contest. 

W.dow. 

Will. 

Alienation—Ancestral Property. 

- ^Alienation — Ancestral property — Property 

allotted to a family by Settlenunt Officer settling a 
dispute does not become "a/iccstral" in the family. 

The plaintiff.s had tlie original title by long occupa¬ 
tion ; the defendants had ousted them to a consider¬ 
able extent and had undertaken some liabilities in 
respect of tlie payment of revenue, etc. The Settle¬ 
ment Officer, therefore, came to the conclusion that it 


Lai, C. /., Seott-Smith, Le Rossignol, Broadway and 

Abdul Raccf, JJ.) mt. Attar Kuar r. nikkoo. 

6 Lah. L. J. 216 : 5 Lah. 356 . 80 I. C. 634: 

A. I. R. 1924 Lah. 538 (F. B.). 

- Alienation—Ancestral property—Presumption 

—Self acquisition to be proved. 

The evidence in a case showed that the village was 
originally founded by the common ancestor of the par¬ 
ties. Held, unless it could be shown the lands went 
out of the hands of the family and again later acquired 
by one of the claimants or his predecessor in-title, it 
must be presumed to be ancestral land. {^Abdttl Raoof . 
/.) MAULA DAD r, ALI. 5 lah. L. J. 449 : 

76 I. C. 147 : A. I. B- 1924 Lah. 263 (1). 

.. , - ..Micnaiion—Ancestral property^^Sonless prer- 

prietor in Rohtak. 

A sonless proprietor of the Rohtak Tahsil of the 
Rohtak District has unrestricted powers of alienation 
in respect of ancestral land. {^Martineau and l\foii 
Sagar.JJ.) KaLa r. MaM CHAND. 4 Lah. 282: 

5 Lah. L. J. 404: A. I. R. 1924 Lah. 102. 

- Alienation — A*tcestral property. 

Sale by non-proprietor of standing house, i.e. 


ment Officer, theretore, came to ine conclusion iiitti II I ouic uy .. 

vouki be equitable to settle half the lands with the j materials of house is ordinarily allowed by custom. 
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CUSTOM (PUNJAB)—Alienation—Ancestral Por 
perty. 

{Martinean. J.) SaHDAR DlN Ml. AJaH lilHi. 

A. I. R. 1923 Lah. 394 (2). ■ 

-■ - Alienation—Ancestral property — Son's right. ! 

If a father bona /idc and without collusion or inten- I 
tion to injure the reversioners gives consent to an 
alienation by a female In possession of property, such 
consent is binding upon his son in a suit for a declara¬ 
tion that the alienation shall not affect his reversionary 
rights. But in the case of non-ancestral land to which 1 
his father is heir, he has no such right. (^Scott Smith 
and Zafar Alt, //.) MT. JaSWANT KUAR WaSAWA 
Singh. 5 Lah. L. J. 347 : A. I. R. 1923 Lah. 353. 

■ - - Alienation — Ancestral property — Property I 

acquired by pre-emption. j 

Property acquired by pre-emption is not ancestral | 
property in the hands of the acquirer even though the I 
property had at one time belonged to an ancestor of 1 
the acquirer. 59 P. R. 1909 , Foil. {Martineau. /.) 
PHUI V. Devatia. a. I. R. 1923 Lah. 210. 1 

——— Alienation—Ancestral property—Sonless pro- 1 
prietor. 

In respect of alienation of ancestral land in the 
Rohtak Tahsil, Rohtak District, a sonless pioprietcr 
has unrestricted powers. 45 P. R. 19171 Ref« ; 73 
P. R. 1895 , Dist ^Campbell, J.') UgGaU SaIN t-. 
TELU. 4 Lah. 113 : A. I. R. 1923 Lah. 193. 

- Alienation—Ancestral property—Mortgage by 

agriculturist—Money boYrenved for trade. 

Where the mortgage was for trading purposes, held : 
this would not justify an alienation of ancestral land 
by an agriculturist. The previous mortgage (the 
money on which had also been borrowed for trading 
purposes) cannot be considered as an antecedent debt 
because it was in favour of the same mortgagee and 
was effected only a few days before the mortgage in 
dispute and the two mortgages formed practically one 
transaction. 19 P. R. 1915 , Foil. {^Broadway and 
Brasher, JJ.') MD. USMAN KhaH v. ATA MOHl- 
UD-DIN. 5 Lah. L. J. 304 : A. I. R. 1923 Lah. 142. 

— Alienation—Atuestral,property—Purchase by 
a co-sharer if sclfnzc,,uired property. 

Where a person purchased from his second cousin 
his share of ancestral property, held : the property 
thus purchased becomes self-acquired property of the i 
purchaser. {^Broadway and Abdul Qadir, PP.) GUR- , 

DiT Singh v. Mt. Ishar Kuar. 3 L. 257 : 

A. I. R. 1922 Lah. 392. 

- - ^—Alienation—Ancestral property — Proprietor 

and non-proprietor, rights of. 

Under the general customary law of the Punjab, non- 
proprietors have no power of alienation of site in 
villages and there is no special custom to the contrary 
in mauza khanan in Jullundur District. The acquies¬ 
cence of some of the proprietors of the alienations of 
sites of houses does not imply an abandonment of their 
right to the site. 13 P. R. 1889 ; 50 P. R. 1889 ; 85 P. 

R. 1882 , Foil. The mere fact that there are number of 
houses, shops and w'ells in a village with a population 
of three thousand inhabitants and that it is also a place 
full of artisans whose wares w’ere sold outside and 
there were Khatri Brahmins and other non-agricultural 
tribes as part of the population do not constitute the 
village into a town. iChevis and Campbell, PP.') Ram 
LOK V. BHAGWAN Singh. 13 P. W. R. 1922 : 

A. I. R. 1922 Lah 158. 

- Alienation—Ancestral property. 

Where a Government lessee died without fulfilling 
certain conditions of his lease but subsequently the 
Government decided to grant and granted proprietaiy 
rights in the land to the son of the deceased. Held, 
that the land was not ancestral in the hands of the son 
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(^Leslie Pones and Mali Sagar, pp.^ HarJI CHAN- 
NAN Mai.. 63 I.C. 908 : 2 Lah. 196. 

Alienat on—Bvrden of Proof. 

- Alienation^- Burden of proof - Vendec must 

pro7.‘c necessity for debts due to him and other persons 
where he knoiis alienor is addicted to drinking and is a 
spendthrift. 

Where the alienor is a man of bad character addict¬ 
ed to sulfa, opium and drinking and the vendee lives 
in the same village, it is the duty of the vendee to prove 
the debts due to him as also the debts due to other 
persons. {Abdui Raoof, /.) NathU RaM v. KaRTA 
Ram 6 L. L. J. 462 : 83 I. C. 1053 ; 

A. I. R. 1925 Lah. 132 (1). 

■— Alienatiou—Burden of preof—Even whett alie¬ 
nation is challenged by reversioners in the seventh degree 
burden is on alienee. 

The burden is on the alienee to justify the alienation 
of ancestral land even when the persons challenging it 
are collaterals in the seventh degree. There is no pre¬ 
sumption against the locus standi of agnates beyond a 
deSnite degree of relationship to challenge an aliena¬ 
tion. 34 P. R. 1891 ; 118 P. R. 189 ; 130 P. K. 1 S 93 ; 
75 P. R. 189 S ; 35 r. R. iqo 6 . Foil. i^Martineau and 
Moti Sagar, //.) KVAS MUHAMMAD V. BaNNA. 

78 I. C. 183 ; A. I. R. 1925 Lah. 110. 

- Alienation—Burden of proof — Gakhars of 

Malpur — Gift by Boneless proprietor —Riwaj-i-anu 

Where the Rkvaj-i-am contains an entry that among 
gakhars a sonless proprietor can alienate ancestral pro¬ 
perly as he liked, the onus is on the person who contests 
the validity of such a gift to prove it Held, also on 
the other evidence in the case, such a right in the son¬ 
less proprietor was in accordance with the custom of 
the land, {Martineau and H arrison, PP ,') MT. SaR- 
DAR KhANAM V. AMIR ZaMAN KHAN. 3 Lah. 392 ; 

A. I. R. 1923 Lah. 125. 

-— Alienation — Collateral—Right to contest. 

A collateral whose chance of succession is only after 
the lines of six nearer collaterals have become extinct 
cannot contest the validity of an alienation, (.Mar- 
tineau and liloti Sagar, PP MOHAMMAD ALI v. 
GulaB. 89 I.C. 403 : A. I. R. 1925 Lah. 639 (2). 

Alienat on—Exchange. 

-- Alienation^Exchange — Suit to set aside — 

Bur ten of proof. 

Where ancestral land is given in exchange for other 
land by a male proprietor and the transaction is chal¬ 
lenged by a reversioner, though the initial onus is on 
the transferee to show that the transaction was a pru¬ 
dent one the onus is easily discharged if the surrounding 
circumstances show tha* the transaction was beneficial. 
(.Shadi Lai, C. p. and Brasher, P.') NaGINA SINGH 
V. MOTA Singh. A. I. R. 1924 Lah. 386 (2). 

Alienat'on—Father’s Power. 

-- Alienation — Eatker's po^ver. 

A Court cannot assume that a dependent son is 
owner of the household property which belongs to the 
father, the head of the house. The old age of the 
father cannot deprive him of bis property even though 
he may have acquired it through the labours of his 
son who is dependent on him and w’ho owns no sepa¬ 
rate property. (.Shadi Lai, C. P.) SANTA SINGH v. 
Emperor. A. I. R. 1924 Lah. 617. 

Alienation—Gift. 

- Alienation — Gift—ICahuts of Tahsil Chak- 

wal Phelum District—Gift of ancestral land to sister's 
son does not affect reversionary rights of collaterals in 
third degree. 

A gift by a Kahut of tahsil Chakwal in the Jhelum 
District of the whole of his ancestral land to his 
sister’s son who is related to the donor also on the male 



25 ; o 7 


quinquennial digest, 1921 —J 925 


250S 


CUSTOM (PUNJAB) —Alienation—Gift. 

>icie in tliL' fourth degree, doe?; not affect the reversion" ! 
ary riglits of collaterals in the third degree. 

A’.’f >■/<’■//1 / iJihi Ffordc^ J y.) FATF.H AlaYAK. 

6 Lah. 352 : A. I. K. 1925 Lah. 530. 

- Alienation — Gift—Jats living: by oultivation 

_ Gift <>/ anoosfral land to collateral is 7iot valid unless 

f'na ed to be t'alid by custotn. 

Among Tats who have been living for generations 
by cultivation, a gift of ancestral land to a collateral 
is; not valid unless it is shown to be valid by custom. 
(Martinoan. y.) SaUOAR KHAN HIDAYAT. 

7 L. I. J. 234 ; A. I. R. 1925 Lah. 451. 

- - Alienation — Gift—Gift to dau^i^hter by son- 

less Gniar in //oskiarfnr Fahsil is I'alid. 

A gift of a portion of ancestral property by a sonless 
(luj.ir of lIo«hiarpur Tahsil in favour of his daughter 
in return for services rendered is permitted by custom. 

{ S li I'l i f.al> GJ> and A/a/an^ .X*) UmRA v. Ml. RaJI. 

5 Lah. 473 : 6 L. L. J 601 : 
A. I. R. 1925 Lah. 222 (2). 

- Alienation — Gift — //oshiarpur District — 

Among Mutti y/7/.f a gift of occupancy rights to a 
remoter agnate is valid. 

Among Mutti Tats of the Hoshiarpur District, a gift 
of occupancy rights is valid by custom. (Afartineau, 

y.) poHLo V/. DAbiP Singh. 78 l. c. 995 : 

A. I. R. 1925 Lah. 179. 

- Alienation — Gift—Atoans of Talgang Tahsil 

_ Faioer of disposal over ancestral property by gift or 

iOill. 

Ancestral property can be gifted without any res¬ 
triction by sonless A wans of the Talagang Tahsil : 
consequently it can also be willed away. Such a pre¬ 
sumption was, however, rebutted by an entry in the 
riwai-i-am of iqoi. (^Shadt Lai, C. J. and Le 
Kossignol, y.) MT. RaGHI v. FaZA. 5 Lah. 34 : 

A. I. R. 1924 Lah. 452. 

- Alienation — Gift^Gift to two donees -without 

defining shares—Tenantsdn common. 

Among the Mahomedan agriculturists of the^ Pun¬ 
jab a gift in favour of two or more persons without 
defining their shares creates a tenancy-in-common and 
not a joint tenancy among the donees without benefit 
of survivorship. (Abdul Qadir, J.') MUSA v. GUb 

Mahomed. a. I. R. 1924 Lah. 289. 

- Alienation — Gift—Sister and collaterels — 


Jats of Issan mahar. 

It is open to a male sonless proprietor among the 
Makwal Jats of Issan mahar Tahsil and District 
Muzaffargarh to make a gift of the property to a 
sister or sister’s son in the presence of collaterals. 
(Broadway, J.') HaYAT Af.I MAHOMED. 

A. I. R. 1924 Lah. 195. 
- Alienation — Gift—Sonless proprietor — Ances¬ 
tral land^K hulshra Jats—Hoshiarpur Dt. 

Among the Khulshra Jats, Tahsil Garhshanker. 
Hoshiarpur Dt there is no custom by which a sonless 
proprietor could give away his ancestral land to his 
paternal aunt’s grandson in the pre'^ence of collaterals. 
(Scott'Smith and Abdul Raoof, J J.') NaTHU v. 
FANNA. 3 Lah. 344 : A. I. R. 1922 Lah. 426. 

■ ■ '— Alienation — Gift—Family arrangement — 

Effect of. 

Where as a result of a family arrangement effected 
with a sole object of preventing disputes between 
the sons and grandsons of a proprietor, certain proper 
ties are allotted to them, presumption could not be that 
the latter were ultimately intended to get more than 
the share they would be entitled to by succession 
according to custom. (Leslie Jones and JVilberforce, 

J J.) Ahmad din v. Muhammad Tufail. 

4 Lah. L. J. 376. 


CUSTOM ( PUNJAB)—Alienation—Law Governing. 

- Alienation — Gift —Aroras of Taunsa. 

A sweeping provision in the riwaj-i-am that a gift 
cannot be made in favour of a daughter when there 
are near collaterals relating to all the Hindus was 
not intended to govern the Hindus of high caste or 
trading classes residing in towns. Plffs. had not 
succeeded in proving that the aroras of Taunsa are 
governed in the matter of alienation by agricultural 
custom. (Shadi LmI and lit liber force, JJ.) ASa 
NaND V. ROSHINI Rai. 68 1. C. 92 : 2 L. L J. 178. 

- Alienation— Gift — Daugh ter's sons—Hindu 

Jats of A/auza Liddar Tahsil and District Jullundur. 

//c/f/. that it was not proved in the case that by 
custom among Hindu Jats of Mauza Liddar Tahsil 
and District Jullundur the gift of ancestral property to 
daughter’s sons is valid. 50 P.R. 1^93 • 94 P* N. 1913 ; 

I Lah. 15 Ref. (L.eslie Jones and Abdul Raoof. JJ.^ 

Khushai. Singh v. Kanda. 5 Lah. L. J. 63 : 

56 I. C. 931 : 2 U. P. L. R. (L.) 110. 

Alienation—Law Governing. 

■ ...— Alienation—/,aw Goz'Cruing—Remote collate- 
raVs right to contest, -when there are near collaterals, 
is only speculative. 

Where a remote collateral has only a speculative 
and remote chance to succeed to the estate of an 
alienor only after the lines of other several near colla¬ 
terals become extinct the former’s suit to contest 
the alienation is not maintainable. (Afartiueau and 
\ Aloti Sagar, JJ.') MAHOMED ALI v. GULAB. 

89 I. C 403 : A. I. R. 1925 Lah. 639 (2). 

- Alienation—/..aw Governing—Tarkhans of 

I/assan Abdal, District Attack are not go’oerned by 
custom. 

Tarkhans of Hassan Abdal, Attock District are not 
governed in matters of alienation by custom but are 
governed by their personal law. (Abdul Raoof and 
Fforde, J J LaCHMI NaRAIN v. MAHAMMAD JI. 

6 Lah. 294 : A I. R. 1925 Lah. 525. 

- Alienation—Law Governing — Pre emption 

custom in the terwn does not necessarily exist in .quar¬ 
ters outside the town. 

There is no custom of pre emption in a business 
quarter of recent growth which lies outside the walls 
of the town of Gujranwala. Evidence of its existence in 
certain parts of the old town is not sufficient to show 
that the custom exists also in the particular quarter. 
87 P. R. 1890 ; 70 P. K. 1898 ; 84 P. R. 1910 , Foil. 
(Abdul Raoof and Martineau, JJ.^ GOPAL SiNGHr, 

MOOL RaJ. 5 Lah. 312 : 84 I. C. 688 : 

6 L. L. J. 688 ; A. I. R. 1924 Lah. 557. 

■Alienation — L.ciw Lohars of 


J agadhafi — Po-wers of male proprietors. 

The male proprietors among the Lohars of Jaga- 
dhari are not governed by agricultural custom and, in 
the absence of proof to the contrary, have unlimited 
powers of alienation. (Martineau, J.') GhuLAM 

Sabir v, Taba Hussain. a. I. R. 1924 Lah. 652. 

- Alienation — La-w Gcn'erning—Brahmins of 

Gokalgarh—Amhala District—LLindu Lmw. 

The Brahmans of Gokalgarh in the Ambala District 
are not governed in the matter of alienation by 
agricultural custom but bv Hindu Law. (Shadi Lai, 
C. J. and Zafar All, y.) SaLIG RAM e'. BaDHAWA. 

4 Lah. 264 : 5 Lah. L. J 471 : A. I. R. 1923 Lah, 601. 

■—Alienation — Law Goi'crfiitig — Residential 
houses, transfer of. 

The custom as to transfer of tenancy without the 
consent of landlord was held to be not proved in this 
case with the following observ'ation. There is a 
tendency in this province to set up in villages, customs 
which are subversive of the rights of property, as, for 
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example, in the present case a custcnn whicli. in fact 
takes from the zaminclar the right to the site of a 
tenant’s holding on the determination of the tenancy. 
The claim of a tenant to transfer a right of residence 
really amounts to this, for it means that the tenant, 
may, by assignment, transfer to a stranger a right of 
residence without the consent of the zamindar to force 
upon the latter a tenant who may be distasteful to him. 
It prevents the landlord from resuming the occupation 
of his land when a tenant selected and approved of by 
him, chooses to give it up. It is the change of a right 
of a tenancy into a right of permanent occupancy. 
{^Abdid Raoof and Moti So.S[ar^ JJ-') Sewa SinGH v. 
GhULAM. a. I. R.1923 Lah, 467. 

- — Alienation—Law Gcn'crning—Rohtak Ta/isil 

—Riwaj-i-am. 

In the Rohtak tahsil a proprietor has very wide 
powers of alienation and an alienation by him can be 
challenged only on grounds valid under Hindu Law. 
A very large part of the customary law regarding res¬ 
trictions on alienation is purely case-made law and 
the law primarily applicable to Hindus is Hindu Law 
modified by custom. 20 I. C. 373 Appr. In the 
Rohtak tahsil the riwaj-i-ani places upon the plff. the 
of proving that he has a right to attack the alie¬ 
nation. RossignoL y.) GlANI v. TEK CHAND, 

11 P. L. R. 1922 : A. I. R. 1922 Lah. 69. 

' ' Alienation —Laio Governing—Aroras of 

T'aunscitown—Powers of alienation. 

Where the deceased belonged to a mercantile com¬ 
munity and was a resident of a town he would be 
presumed to be governed by his personal law in the 
matter of alienation and the persons who claim to the 
contrary must establish the existen9e of custom over¬ 
riding the personal Law. The Rhoaid'am contains 
merely an expression of opinion. It cannot be raised 
to the dignity of a custom unless followed in practice 
for a sufficiently long period and recognised as binding 
by the members of the particular community. A pro¬ 
vision in the Riwal-i^am that a gift cannot be made in 
favour of a daughter in the presence of near collate¬ 
rals is too sweeping to govern all Hindus residing in 
towns. Aroras of Taunsa are not governed in the 
matter of alienation by agricultural custom. {S/iadi 
Lai and liLUberforce^ JJf) ASA NAND v. Mt.ROSH- 
NI BaI. 68 I. C. 92 : 2 L. L. J. 178. 

- Alienation—Law Governing — Gnirat — IChat' 

ris of Golpur. 

Khatris of Golpur. Tahsil Find Dadan Khan, Dis¬ 
trict Jhelum, aregovemed by agricultural custom in 
matters of alienation. Having regard to the facts (i) 
that the Khatris of Golpur formed a compact village 
community and (2) that all with very few exceptions 
earn their living by agriculture, tilling the soil with 
their own hands and that this has been the occupa¬ 
tion of the Khatris of the village from the time when 
the village was founded, the onus is on those who 
allege that the Khatris of Golpur are not governed by 
agricultural custom to prove the assertion. .5^ L* 
189s ; SI P. R. 1901 ; 16 P. R. 1906 ; 23 P. R. 1914 ; 
63 P. R. 1910 ; 107 P. R. 1901 ; 5 P- 1906 ; 12 P. R. 
1906; 59 P. R. 1908 Ref. {.Martineauy /.) Hira 
NaNDz/, HaYAT MOHAMMAD. 64 I. C. 180 : 

4 U. P. L. R. CLah.) 6. 

Alienation-—Necessity. 

- Alienation — Necessity—Alienation by father 

of ancestral land—Payment of inst debt is necessity — 
Where alienor is male^ alienee 7teed not show that alie¬ 
nor's income was sufficient to pay off such debt. 

The payment of a just debt by a male proprietor is a 
necessity for which he can validly as against the rever¬ 
sioners, alienate ancestral land. It is only in the case 
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of an alienation l)y a woman that the alienee is re¬ 
quired to show that the alienor’s iiu'onie was insuffici¬ 
ent to provide the money required for the purpose for 
which the sale was made. When the alienor is a man, 
the only question for consideration is whether the pur- 
po.'^e for which the alienation was effected was a 
necessary purpose. 40 Cal. 288 (P.C.) Foil. (Campbell, 
/.) Pars Ram r. Tkhu 89 I. C. 960 : 

A.I. R. 1926 Lah.23. 
- Alit't^ation — Necessity—M igration expenses. 

In a suit to set aside an alienation, it was found that 
three-fourths of the consideration was for necessity and 
the balance for emigrating to another country. For 12 
yeai-s the alienaiion was not questioned. Held, in the 
circumstances, the alienation was good. (Shadi Lai, 
C. /. and Le Rossignol. /.) jAl SiNGH v. DaRBARA 
Singh. 6 Lah. 137 *. 26 Puni. L. R. 329 : 

89 I. C. 302 : 7 L. L. J. 354 : A. I. R. 1925 Lah. 396. 

- Alienation — A'ecessity — Proper enquiry by 

alienee as to necessity not proved—Alienation cannot 
stand. 

It alienee cannot prove that he made proper enquiry 
a-s to the existence of a necessity for the sale, the sale 
cannot be held as valid. (Broadway and Abdul 
Qadir, JJ.'\ SaODAGAR KHAN v. SaMAND KHAN. 

6 L. L. J. 518 : 84 I. C. 926 : A. I. R. 1925 Lah. 248 
■ — Alienation — Necessity — Widina—Possession of 

means. 

A mortgagee from a widow has to prove necessity 
for the alienation. If she is in possession of property, 
the income of which is sufficient to pay off debts a 
mortgage is not valid. (Harrison, /.') RUR SiNGH v. 

NA^AR Singh. 26 Punj. L. R. 15. 

- Alienaiion — A’^ccessity — Brahmins — Borrorv 

ing money for trade. 

In the case of the Punjab Brahmins who have taken 
to agriculture only recently and not a sole source of 
living, there is no rule which prohibits an alienation 
of ancestral land for raising funds to carry on a trade. 
The case of Jats is different. (Martincau, J.') RAM 
KISHEN V . KhIALI. 6 L. L. J. 313 : 

A I. R. 1924 Lah. 686. 

- Aiienation — A^ecessity-Marriage of daughter 

—Reasonable expenditure—Scale of. 

It is a well-recognized custom that a daughter 
should be given some jewellery on the occasion of her 
marriage, and it is also necessary that the guests who 
come to the bride’s house on that occasion should be 
properly feasted and eniertained. As to what would 
be a reasonable expenditure by a widow, one test is to 
consider what would be reasonable for a marriage if 
the husband were living. The same amount would be 
reasonable on the part of the widow after death if the 
circumstances of the estate remained the same. 
(Moti Sugar, J.') MUNSHI v. GHANAVA. 

6 L. L. J. 133 : 80 I. C. 332 : A. I R. 1924 Lah. 500 

- Alienation — A^ecessity—Money borr<JU>ed for 

the purposes of subsistence. 

Where a Saiyed agriculturist alienates a serai for 
the purposes of his subsistence and he has no other 
means of livelihood, the alienation is justified by legal 
necessity. (Seott-Smith and Moti Sugar, //.) MA¬ 
HOMED Hassan-ud-din V . Saif Ali Shah. 

4 Lah. 122 : 5 Lah. L. J. 246: A. I. R. 1924 Lah. 41. 

- Alienation— A’ecessity — Ag? cement to sell — 

Failure of consideration — Mortgage — Validity. 

Where the vendor agrees to sell and receives part 
payment and there is failure of the consideration the 
sale not being completed the mortgage in favour of 
the vendee in consideration of the part payment is not 
a mortgage in lieu of a debt voluntarily incurred. 
(Abdul Raoof and Moti Sugar, J J AZAD KHAN v. 
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Nasib ('«UL. a. I. R. 1923 Lah. 553. 

-— A^crcssity. 

It is not the duty of the alienee to see to the appli¬ 
cation of tlie money or to Snd out if the whole of the 
money due to the antecedent creditor was actually 
paid : if a decree was in existence the payment of that 
decree constitutes a valid necessity. The fact that 
the decree-holder subsequently accepted only a portion 
of the amount due and gave up the rest of his claim is 
of no consequence and does not in any way affect the 
validity of the debtor of the alienation. When the 
amount of consideration for a sale of this kind which 
is fount) to be without necessity represents only a small 
portion of the entire consideration, it is not necessary 
to convert the sale into a mortgage. {Afoti Sagar, /.) 
BaI.BIR Singh 7 /. (Jobind. A. I. R. 1923 Lah. 532. 

- Alie>iatio7i — A’cccssity—Paymc7it of a7tt€cc- 

dent doht.^. 

There is no authority for the proposition that a male 
holder of land both ancestral and acquired, must 
charge his just antecedent debts on the non-ancestral 
land (Custom permits the alienation of ancestral land 
for the purpose of paying just antecedent debts and a 
provision that this cannot be done, if there is self-ac- 
quired land to alienate for that purpose would give the 
reversionary heirs a control over self-acquired property 
to which they are not entitled. A person has a perfect 
right to gift his self-acquired land to his daughter’s son 
and to charge the ancestral land with debt. {Campbell, 
y.) ARJUN V. Jug LaL. a. I. R. 1923 Lah. 422. 

- Al 7 euatio 7 t — A^ecessity—Saif of portion heyottd 

legal shore. 

Where the vendor transferred without legal necessity 
properly beyond the share that would fall to him on 
partition. If eld. the other reversioners can claim joint 
possession. {Campbell. J.') RAM N.ATH y. RAM 

SarUP. a. I. R. 1923 Lah. 395. 

— - Atie7tatio7i — Afecessity — Presumption. 

The mere lapse of time does not remove the need 
for proving necessity. Although it may render the 
quantum of proof comparatively small, it certainly 
cannot be presumed. {Broadway. /.) WaLI 

Mahammad V. Fateh Khan. 

A. I. R. 1923 Lah. 307. 

- - — Alic 7 tation—N ecessHy. 

A widow can alienate her husband’s land after his 
death to pay off his just debts. Every person having 
an interest in property whether absolute or as a life 
tenant, c. g.. widow, can sell or mortgage such property 
for a necessary purpose. {Scoit"S 7 nith and Brasher. 

yy.) Hassan Mahomed?', mahanda. 

5 Lah. L. J. 292 : A. I. R. 1923 Lah. 245. 

- Alietiation — A^ecessity — Consideration —Bona 

fide Payment — Questio/t of fact. 

Where there are several items of consideration for 
an alienation, a finding regarding their genuineness 
and the necessity for them is one of fact and not open 
to question on second appeal. Where the alienee has 
made a botia fide payment to a previous mortgagee in 
order to obtain possession of the land he is entitled to 
credit for this amount. {Le Rossignol a7td Wilberforee. 

yy.) Uakumat Kai v . Wadinhawa Singh. 

4 Lah. L. J. 243 : A. I R. 1922 Lah. 398. 

’ -— Alieptation — Necessity—Small debt—Lapse of 

time. 

Where it is necessary to purchase food and clothing 
and pay for it subsequently and such payment be¬ 
comes technically necessity, it is equally regular to 
borrow the sum necessary to purchase such supplies 
and it is not absolutely essential that a man should 
first come into debt and then borrow to pay his debts. 
Considering the smallness of the sum taken, the fact 
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that it was recited that it was taken on account of 
scarcity, that it was not shown that the vendor had 
any land beyond the small area which he sold and 
the long interval that had elapsed after the alienation 
without any objection being taken by the other colla¬ 
terals, the Court held that the alienation was suppor¬ 
ted bj' necessity. {//arriso 7 t. y.) RaMU LaL v. RaM 
Sarup. 48 P. L. R. 1922 : A. I. R. 1922 Lah. 368. 

— Alie 7 iation — A^eeessity—Sale of f udgment-deh’ 
tors property — Rcversio7iers of iudgment'dehtor cannot 
get the sale declared i7tvalid for want of necessity. 

Where an alienee, who is an outsider, finds that the 
alienor’s debt is a decretal debt, he need not make any 
further inquiry and the reversioners will not be allowred 
to go behind the decree. The rule is, however, not 
applicable where it is clear that the alienee’s suspicions 
should have been aroused by the surrounding circum¬ 
stances or where it is proved that he actually had 
knowledge of the bad faith of the decretal transanc- 
tion. 21 P. L. R. 1922 , Foil. {Chevis and Campbell. 
/J.) Ran Singh v. Ruluia. 

3 L. 139 ; A. I. R. 1922 Lah. 299. 

- Alienation-- A'ecessity—Proof of—Duty of 

alienee. 

“It is not the duty of an alienee to see to the appli¬ 
cation of the money, but an alienee who deals with a 
person with a limited power of alienation, must satisfy 
himself that if money was required for the liquidation 
of an alleged debt, there was in fact such a debt in 
existence.” In the first instance it is on the vendee 
to prove that the debts mentioned in the sale deed 
actually did exist and that there was necessity for the 
sale, 65 P. R. 1906 ; 104 P. R. 1887 Foil. {Abdul 
Raoof y.) Sahib Din v. Raja. 

A. I. R. 1922 Lah. 257. 

... - Alie 7 iation — Necessity—Major portion sup¬ 

ported by rights of presumptive reversioner. 

Where the debts to discharge which an alienation 
was effected were antecedent debts and except to a 
trifling extent the alienation was supported by neces¬ 
sity the alienation should be upheld ; the intervening 
holder being young and may have sons, is not a reason 
for refusing the next male reversioners a decree that 
an alienation is invalid and not being for necessity or 
consideration. {Chevis and Scoit'Smith. J J f) MUS 

SAMAT Jowali V Nand Singh. 4 Lah. L. J. 361. 

- Alienatio>i-~A^ec€ 5 sity—Male proprietor. 

Under the Customary Law of the Punjab, the posi¬ 
tion of a male proprietor as regards ancestral property 
is similar to that of a widow and he has no power to 
alienate the property in anticipation of future neces¬ 
sity. 6 : P. R. 1884 ; II P. R. 1885 Ref. {Scott-Smith 
and Afartineatt. J J f) KHAZ.\N SlNGH z*. SUHEL, 

4 Lah. L. J. 305. 

- Aliefiation—A^ecessity—Antecedent debt . 

//</y, that an antecedent debt cannot legally be 
allowed without proof of necessity a debt given by the 
mortgagee with the knowledge that the mortgagor is 
of immoral character and spendthrift is not for neces¬ 
sity {L^ RossigPiol. y.) J.AGIR SINGH f. PAKARA 
Singh. 31 1331. 

- Alienatio 7 i — Necessity — Decree—£ffect of . 

That a decree especially ex parte has been obtained, 
does not amount to legal necessity for alienation. 
{Leslie Jones and Abdul Raoof. yy.) BaRIAM SlNGH 
V . BhaGGU MaL. 5 L. L. J. 90 : 79 I. C. 606 (1). 

- Alt ena Uon — A^ ccessity—Proof of—Old a/ic- 

nation —Onus —Ancestral property. 

The plff. has to prove the invalidity of alienation 
purporting to have been made for necessity and chal¬ 
lenged a verj’ long time after\vards. Property inherited 
through a female may be ancestral. 65 P. R. 19 ^ ; 
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CUSTOM (PUNJAB)—Alienation — Necessity. 
l 8 I. C. 114 ; 101 P. R. 1916 ; 32 P. K. 1 ^ 95 , Kel. 

iAbdiil Raoof and Beven Petman, //-) Suh.4\Va 

r. DEBI Dial. 70 I. C. 1002 : 4 L. L. J. 5l6. 

* 

.. ■ - Alieuation — Necessity. 

An agriculturist governed by the Customary l.a\v 
has no power to alienate his ancestral lanu for the 
purpose c£ trading capital where the borrower was a 
man of bad character and had squandered a large 
amount and had ample property for all his means the 
onus lies on the alienee to prove strictly the legal 
necessity even though the borrower wanted money for 
payment of revenue and for purchase of capital and 
for other needs of the alienor. i^Scott-Smith and 
Abdul Raoofy JJ) KABUL SiNGH v. KaLA SlNGH. 

67 I. C. 737 : 3 I. L. J. 259. 

——- Alienation — /Vecessity—Small portion of con 

sideration not found necessary—Fortn of decree. 

When the amount of the consideration for a sale of 
ancestral property that is found to be without neces¬ 
sity represents only a small portion of the entire con¬ 
sideration and the sale itself is one entered into as an 
act of good management, the sale shoul d be upheld. 
8 P. R. 1908 ; 79 P. L. R. 1914 ; 130 P, R. 1906 , Foil. 
(^Broadway^ J.) RlRU v. SamaNDA. 

67 I. C. 276 ; 2 L. L. J. 669. 

— ■■■ . “ Alienation — /Vecessity — Sale by limited 

owner—Small portion of centsideration not paid. 

A vendee should not be penalized simply because he 
puts as part consideration a certain item which may 
possibly wholly or in part be fictitious w’hen that item 
is only a small fraction of the consideration and when 
the sale would be unobjectionable to the item that 
was left out of account. 27 P. R. 1909 , Criticised 
ichevis, /.) GULAM MAHOMMED v. MaHOMMED 

Shah. 66 I. C. 898 : 3 L. L. J. 8 . 

- Alienation — Necessity — Part-payment of con¬ 
sideration. 

If, after the vendor’s death, the vendee sues for pos¬ 
session of the property and only, a part of the consi¬ 
deration is proved to be paid for necessity, he can get 
possession with a charge for that portion of the pur¬ 
chase money only, w’hich has been proved for neces¬ 
sity. {,Abdul Raoof and Martineau, JJf) CHANAN 
Khan v. RaJa. 63 I, C. 139 (L.) 

■ - Alienation — Necessity—Fictitious items en¬ 

tered in sale deed—Effect of. 

Fictitious items are generally entered in sale-deeds 
but not necessarily for fraudulent purposes. They are 
generally resorted to for frightening pie-emptors or 
for enhancing the value of the bargain, {^Le R os signal 
and Abdul Raoofy //.) PUNJAB SiNGH v. ARJUN. 

2 Lah. 22 : 59 I. C. 776 : 27 P. W. R. 1921. 

- - Alienation—N ecessity. 

In a suit by reversioner to contest a sale, if the 
amount found to be not for necessity is only a small 
part of the total consideration the sale should be up¬ 
held, Where the sale took place over 40 years ago, 
heldy that the long silence of the plaintiff may be 
taken into account and strict proof of necessity should 
not be expected^nd is not necessary. (^Broadway, /.) 
GHAMANDI V. BUTA. 8 U. P. li. R. (Bah ) 1 : 

59 I. C. 692 : 30 P. W. R. 1921. 

Alienation—Proof. 

-- Alienation—Proof of necessity—Recitals con¬ 
sistent with probabilities should not lightly be set 
aside. 

Where a sale deed effected in 1899 was sought to 
be set aside in 1920 for absence of necessity and con¬ 
sideration, heldy that though recitals in deeds cannot 
by themselves be relied upon for the puroose of proving 
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CUSTOM (PUNJAB)—Alienation—Reversioner. 

the assertions of fact which they contain yet when 
a long period has elapsed between the alienation and 
the suit to set it aside, and when all those who could 
have given e\idence on the relevant points have 
grown old or have passed away, a recital consistent 
with the probabilities and circumstances of the case 
assume.s greater importance and cannot lightly be 
set a.side. 44 C. 186 P. ('., Foil. {J/oti Sagary y.) 

Tara Chandt-. Rahman Shah 

A.I.R. 1924 Lah. 689. 

Alienation—Reversioner. 

- Alienation — Reversioner—Female deriving 

title by virtue of marriage is not a reversioner of 
deceased. 

A female heir who derives her title by virtue by her 
marriage in the family of the deceased holder of the 
estate is not a reversioner of the deceased. 39 P- 
1915 ; 12 P. R. 1918 , Appr. i^Jai Laly J.') DHANPAI 
Rai V. GOPaL Kuar. 26 P. L. R. 785 : 

90 I.C, 1052 ; A. I. R. 1926 Lah. 7. 

——- Alienation—Reversioner —- Attachment does 

not affect reversionary rights—Suit for declaring at¬ 
tachment not to affect reversionary right ts not matn- 
tainable. 

The reversioner’s interest is only a contingent one 
and mere attachment does not in any way affect injuri¬ 
ously his reversionary rights and therefore a suit for 
declaration that the attachment shall not affect the 
reversioner’s rights is not maintainable. {^Broadway 
and Zafar Ali'. JJ.) SHIB DEO SiNGH v. UTTAM 

Singh. *1® I- 

A. I. R. 1925 Lah. 84. 

- Alienation — Reversioner—Consent of Sons 

of reversioners when bound. 

The assent of the plaintiffs father to the alienation 
by a female in possession, if made bona^ fide without 
collusion or intention to injure the reversioners, is bind¬ 
ing upon the plaintiff in a suit for a declaration^ that 
the alienation shall not affect his reversionary rights. 
i^Ahdtil Raoofy J.) MAKHAN SiNGH z-. KjSHEN 
Singh. A. I. R. 1924 Lah. 213. 

- Alienation — Reversioner. 

Grandfather’s brother’s sons cannot seek a declara¬ 
tion as reversioners in the presence of uncle. No one 
can ask fora declaration of a non-existing 
a spes successionisy i.e.y the chance or possibility of 
acquiring a right in the future. It will be open no 
doubt to him when succession opens out to sue for 
pos-?ession of the property if possession is denied him. 

(Abdul Raoof and A/oti Sagar, JJ.) 1’' 

4 Lah 106 : A. I. R« 1923 Lah. 403. 

_ Alienation — Reversioner—Declaratory suit 

Alienation by w'dow — Daughter. 

Even a remote reversioner is entitled to maintain a 
declaratory suit regarding a widow’s alienation in the 
lifetime of the daughter. A gift to a son-in-law, by 
any widow (w’hether the wife or mother of the last 
male holder) is not sanctioned by custom. 149 P. R. 
IQOS ; 4 P. R 1890 , Foil. (^Campbell, J.) LUDDAR 
V. MT. RaNSI. a. I. R. 1923 Lah 28. 

- Alienation—Reversioner—Occupancy rights— 

Consent of landlord—Status of reversioners to chal¬ 
lenge alienation. 

It is competent to the reversionary heir of an occu¬ 
pancy tenant to dispute the validity of its alienation in 
favour of a stranger of his ancestor’s occupancy rights 
although such alienation had received the assent of 
his landlords. It is not necessary for plff. in such a 
case to prove that the common ancestor held the land 
as an occupancy tenant. All that they have to prove 
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CUSTOM f PUNJAB)—Alienation—Rovcrsioner 

itiat lIu'V arc laa et>i<inary heir> of llic alienoi ami 
that if the l.rul had been flte ancestral |)r«>pei-ly of the | 

nlff< thev rOuM have contested the alienation. 9^ | 

K. 1007 (V. 11. b Foil. : 12 F.K. 190 -I ; nS I'* 

Ivef " ( Sc >/{ S»lt//i cl-;./ //.trrisojis //.) BAOC.U V. 

Mr 1)\NI. 3 Lah. G9 : A. I. R. 1922 Lah. 278. 

_.//.*c va//V»/.’ — Kc'rrsiotu'r — a^idc 

/• ,vw of </,•• >■<'<. _ 

Where in a >uit by a.reversioner to set aside an alie¬ 
nation 01 tor declaration that the sale is not effective 
V' lin-t il.c plaintiffs reversionary interest, the ( ourt 
finds that the alienoi had full power of alienation, the 
Court coulfl not declare the sale to be not binding on 
the plaintiffs merely because a portion of 

lation for tlie sale had not been paid. {.U ilhei force 
,i<u/ .V<2r/iuc,iii. //.) KHULLU IdKAI.. 

4 lah. L. J. 22 : A. I. R. 1922 Lah. 117. 

_ Aliiiiatioii —Revo sioiicr — Consent of — Coil’ 

■.cn/ ,i:^i''cn tiifore/hinit — hffeetof. 

\ consent given to a conteinplateil alienation by a 
sonleSs proprietor is as binding and as valid as a con¬ 
sent given to a completed transfer and the assent of 
the nearest reversioner makes the alienation 
against the world. 59 P.K. 19 O-I ^ 7 *905 ; 7° * • 

i(;oS. Foil. The <>nits of proving bad faith on the part 
of the reversioner lies on the.se alleging it. An under¬ 
taking given by a reversioner not to contest an aliena¬ 
tion which a sonless proprietor might make in the 
future does not require registration. {Sco//-Snii//i ana 
/fai’rison. J J •) fiUb.AU v. MKHNL)!. , » co 

3 Lah. 112 : 4 Lah. L. J. 52 : 
A. I. R. 1922 Lah. 95. 


Ahoiatic'n — Rc’versioncr. 


The sons of the daughters of the. collarerals in the 
Sth degree of the last male holder are bandhus and 
heirs when tliere are no agnate collaterals and 
will succeetl to an absolute estate and can 
restrict the enjoyment of an intervening limited owner 
within proper limits. ^Leslie Jones and Jiroad-vay> 
//.) DiVAb Kuar r-. mahtap Singh. 

3 Lah. L. J. 458. 

— - Alicnalicn — Reversioner — Rii^ht to ^;et de- 

ettiration. 

Where ancestral property lias been alienated by a 
proprietor a reversioner’s right to obtain a declaratory 
decree is dependent on the vested rights on his alienat¬ 
ed property and on llie probability of the inheritance 
opening in his favour. Where the alienor is appointed 
an heir to a distant collateral he has .a right to posses- 
.sion superior tcj that of the nearer collaterals. i^Leslte 
Jones and Wilbe) forces J J P.ADAM NATH v. KAN- 
SHI Ram. C6 I. C. 913 : 3 Lah. L. J. 20. 

Alienation — Reversioner — Decree obtained 


CUSTOM (PUNJAB)*-A!ieDation—Right to oontest. 

26 P. L. R 735 . 90 I. C. 1052 : A. I. R. 1926 Lah. 7. 
- Alienation—Remote collateral's right to con¬ 
test. when there are near collaterals., is only speculative. 

\\ heie a remote collateral has only a speculative 
and remote chance to succeed to the estate of an 
alicMior only after the lines of the other several near 
collaterals become extinct the former’s suit to contest 
the alienation is not maintainable. (^Martineau and 
\roti Sagar. JJ ) MAHOMED ALI V. GULAB. 

89 I. C 403 : A. I. R. 1925 Lah. 639 (2). 

_— Alienation—Right to contest—Sale by non¬ 
proprietors to non-proprietors—Suit for Joint Posses¬ 
sion by members of proprietary body—Decree should 
be for joint possession with other co-sharers as against 
vendees u-ith direction to latter to remove <oithin 
reason tble period. 

The non-pioprietors of a certain Mauza sold their 
residential house and site to two other non-proprietors 
and an action was raised by the plaintiffs who were 
two members of the proprietary body, for joint posses¬ 
sion of the site along with the remaining members of 
the proprietary body. 

Held, that the proper decree to be passed in such 
a case would be a decree for possession of the site to 
the plaintiffs jointly with the other co-sharers ^ in the 
village as against vendees together with an injunc¬ 
tion to these latter to remove their materials within a 
reasonable period. Rossignol and Fforde. J J ^ 

JHANDU Mal V. Singh Ram. 7 Lah. L.J. 139; 

87 I. C. 123 : 26 Punj. L. E. 171 : 
A.I.R. 1925 Lah. 380 (1). 

- Alienation—Right to Contest—Alienation df 

occupancy rights can be challenged by collateral if he is 
next heir and if he could sue iu the eveut of land being 
proprietary. 

A collateral of an occupancy tenant impeaching an 
alienation by the latter of his occupancy rights must 
prove two things ; (i) that he is entitled to succeed to 
the occupancy rights on the death of the occupancy 
tenant and ( 2 ) that had the subject-matter of the alie¬ 
nation been proprietary instead of occupancy rights* 
)ie could have maintained the suit. {.^Shadi Lai. C.J. 
and Lumsden. /.) MT. SARDHI t*. RALLA. 

76 I. C. 48 : A.I.R. 1925 Lah. 157 (1). 

- Alienation—Right to eoniest—Suit by minor 

—Punjab Limitation Act (/ of 1920 ). 

Suit by minor reversioner to contest unnecessary ali¬ 
enation. brought at a time.when if brought by ininor*s 
father it would be barred under Punjab Limitation 
Act, I of 1920 , is also barred. {Martineau and 
Sagar. J J.) J)AD z'. LAI.. 5 Lah. 389 ; 

6 Lnh. L. J. 334 : 82 I. C. 626 ; A. I. R. 1925 Lah. 24. 

- Alienation—Right to contest—Remoter rever- 


Death of decree-holder Pending appeal—IVidinv Legal 
representative. 

Where a reversioner obtains a decree for possession 
of land and dies pending an appeal therefrom, his 
widow is entitled to the benefit of the decree and repre¬ 
sents her husband to that extent. {Abdul Raoof and 
Martineau. J J ) RAM KOUR z'. JIWAN SlNGH. 

63 I.C. 540 : 2 Lah. 189. 

Alienation—Right to contest. 
■Alienation—Right to contest—Status of males 


S A ^ m ^ ^ • • • A m 

and females is distinct—Alienations by males cannot 
be contested by females. 

The status of a female heir in the Punjab is quite 
different to that of male proprietors ; one important 
difference is that females are not ordinarily entitled to 
contest alienations made by males. {Jai T.al. Jf) 

Dhanpat Rai V. Gopal Kuar. 


Stoners. 

Where a male proprietor who has alienated ances¬ 
tral land has adult sons living it is not open^ to the 
j remote reversioner to sue to challenge the alienation 
in the absence of proof that the adult sons of the 
alienoi" waived their right to impeach the alienation, 
8.1 P. R. iqiS. Ref. t-Ibdul Qadir. J.) SUBA SiNGH 
7 '. GOPAL SlNGH. A. I. R. 1924 Lah. 386. 

- Alienation—Right to contest—Son unborn at 

the time. , . 

A son has powers to challenge an alienation made 
by his father before his death,if at the time of the alie¬ 
nation there were heirs who could challenge it and the 
transaction was. not satisfied before his birth. \Moti 
Sagar. /.) BHUP SlNGH v. PREM SlNGH. 

5 Lah L, J. 384 ; A. I. R. 1924 Lah. 362. 

- Aliena/ioss—Right to eontest^Proprietors— 

Consent of — A^ecessity for. 
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CUSTOM (PUNJAB)—Alienation- Right’to contest. ^ 

Held on the evidence that in Mau^a Raja Jang, ' 
Tahsil Kasur, District Lahore, wliich was a village j 
and not a town, non-proprietors had no right to trans¬ 
fer their right of residence without the consent of the 
proprietoi-s. Acquiescence of the proprietors in past 
sales does not mean that they are precluded from ob¬ 
jecting to future sales. {^Camphell, J.) MAHOMED 
DIN V. Labh Singh. A. I. E. 1924 Lah. 246. 

■ — —Alienation ~ Ri^ht to contest—Rights of 
grazing. 

According to the IVaiih-ul'-arz the area in question 
was specially set apart for the sole use of the Labanas 
it being clearly laid down that they and they alone 
could exercise these rights. The proprietoi-s even ap¬ 
pear to have been excluded from using this land for 
grazing purposes, Held, this amounted to an ease¬ 
ment and speaking broadly, easements are generally 
inalienable apart from the property to which they are 
appurtenant. As the right to graze, etc., in these lands 
was speciScally given to a definite set of persons every 
member of that set has a right to defend his rights 
against any infringements of them. The plaintiffs 
are vitally interested in maintaining-the exclusive right 
of Labanas to exercise these rights and have therefore 
a locus standi to sue in respect of such infringement. 
The right to use the land for grazing purposes cannot 
be alienated by one of the owners of the right, for by 
doing so he introduces (as in the present case) a 
foreign element in the class of persons to whom the 
right was specifically restricted. (^Broadway, y.) 
KIRPA V. GulaRA 5 Lah. L. J 546 : 

80 I. C. 503 : A. I. R. 1924 Lah. 223 (2). 

- Alienation—Right to contest — Reversioner — 

* 

Limited owner. 

The alienation of a female limited owner can be 
challenged by another female who is the next rever¬ 
sioner. {.Le Rossignol and Afartineau, J J MawaZ 
Khan v. Mt. Zohra Jan. 6 Lah. L. J. 460 : 

A.I.R. 1924 Lah. 187. 

- Alienation—Right to contest—Suit by col- 

lateral challenging, 

A collateral governed by the Customary Law of the 
Punjab does not derive his right to sue from or through 
* his father but from or through the common ancestor 
who owned the land. (^Scott-Sniith and Fforde, J 

Sarup Singh v. Pal Singh. 

A. I. R. 1923 Lah. 642. 


CUSTOM ( PUNJAB)~Alienation—Widow. 

is beyond (.li^pute there is no custom which prevents 
them from impugning such alienation^ they are entitl¬ 
ed to contest. A. No. 128 or 1917 , Ref. Where 
there i.s no custom applicable to a case the plaintiffs 
can fall back on their personal law. (^Shadi Lai, C. 
J. and ATarti'.eau, Jf) GOBINDA N.A^NDU. 

3 Lah. L. J. 465 : A. I. R. 1922 Lah. 217. 

-- .‘llicnation—Right to contest—DanghteRs son, 

if Can control alienation by f enisles —Onus <?/* proof. 

Among Cihirths of Kangr.i District, a daughter’s son 
has no locus standi to control alienations by the 
female heirs of the last male holder. As a rule the right 
to such control only extends to agnatic heirs of the 
last male holder a-nd the burden of proving any exten¬ 
sion of this right beyond the agnatic heirs lies on the 
person asserting it. {^Scott-Smith , J .') GOBINDA v. 
Nandu. 3 Lah. L. J. 465 : A. I. R. 1922 Lah. 217. 

-- Alienation — Right to contest—Religions 

endowm ent—Dchli tennre . 

The dohli tenure is a peculiar kind of tenure to be 
found in the south-eastern districts of the Punjab. It 
is a rent-free grant of a small plot of land by the vil¬ 
lage community for the benefit of a temple, mosque or 
shrine or to a person for religious purposes. In the 
Revenue records the proprietary body are recorded as 
the owners of the property and the grantee is recorded 
as a tenant in the column of cultivation. So long as 
the purpose for which the grant is made is carried out, 
it cannot be resAimed. but should the holder fail to 
carry out the duties of his office, the proprietors can 
eject him and put in some one else under a like 
tenure. Such a tenure cannot be sold or mortgaged 
and there can be little doubt such an alienation made 
by the dohlidar is absolutely void and can be challen¬ 
ged by his successor. {,Shadi Laf C.J, and Harrison, 
/.) Sewa Ram v. Udegir. 2 Lah 313 : 

25 P. L. R. 1922 : A. I. R. 1922 Lah. 126. 

■ ■ — —— Alienation—Right to contest—Date of alien- 
a ti on. 

A sale of the revei-sionary rights during the lifetime 
of the widow is no more than a mere agreement to 
sell which takes effect immediately on the death of 
the widow. The date of the alienation is therefore 
the date of the death of the widow. {Shadi Lai, 
C-J, and IVilbcrforce, J.) Buta SINGH v. JHANDU. 

3 Lah. L. J. 211 : 61 I. C. 375 : 

3 U. P. L. R. (Lah.) 49. 


- Alienation—Right to contest — Collaterals — 

Sale in execution of,decree. 

Under the Customary Law' of the Punjab it is open 
to a collateral to challenge a sale invitum, e.g., a sale 
in execution of a decree. 18 P. R. 1908 , Rel. (^Abdul 
Raoof,/.) Giianya 27. Hazara Singh. 

A. I. R. 1922 Lah. 224 (2). 


- .-llienation—Right to contest—Harrals of Dt. 

Shahpur. 

Male proprietors have an unrestricted power of ali¬ 
enation among Harrals of Dt. Shahpur. {Scott- 
Smith and Leslie Jones, //.) BaHADURI v. QuadU. 

60 I. C. 526 : 3 Lah. L. J. 150. 

Alienation—Widow. 


- —Alienation—Right to contest. 

Persons w’ho are heirs to an estate are entitled to 
challenge alienations effected by females who are 
holding on life tenure under custom. Para. 33 of Rat- 
tigan’s Dieest of Customary Law’ runs counter to the 
principle of Hindu Law and custom does not exclude 
a daughter’s son from inheritance on the ground of 
his mother having pre-deceased her father or grand¬ 
mother. Under the Hindu Law a female takes only a 
life interest in the property inherited by her from a 
male and the nature of her interest does not depend 
upon the existence or otherwise of persons having a 
right to succeed to the property after her death. 
An estate of a widow’ under the customary law’ is 
subject to the same restriction as that of a widow 
under Hindu Law. Where the persons contesting the 
alienations are males w’hose right to inherit the estate 


-- Alienation — Widow—Power to question. 

Even a widow who succeeds to a life estate can im¬ 
peach an alienation made by a prior life estate holder. 
{Shadi Lai, C. J. and Le Rossignol, J.') MT. SURJO 
V. Mt. DaLELO. 26 Punj. L. R. 269 : 

87 I. C. 937 : 7 Lah. L. J. 474 : 

A. I. R. 1925 Lah. 573. 

- - Alienation — Widow—Suit to contest—Who 

can maintain. 

Under the customary law a remote reversioner can 
sue challenging an alienation by a limited owner when 
the immediate reversioners are also holders of life 
estates. {Le Rossignol, J.') JawahaRA v. DaTTa 
Ram. 79 I. C. 497 : A. I. R. 1925 Lah. 156. 

——- 'Alienation — Widow—Consent of reversioners 

— Effect. 
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CUSTOM i, PUNJAB)—Alienation—Widow 

\\'lieiea widr'w aUenaie> ancestral property with 
the coitsent of a near reversioner it does not preclude 
<i more remote jevi.rsionor from challenging the alien¬ 
ation, as lu' does not tlerive his right from the nearer 
reversionei. (/'«' A'l-’ss/i.'/io/ ami Ha> > isor:, J J•) 

StNtiH Ram : . Rhaowana. A. I. R. 1924 Lah. 656. 
_ jlienatiiVi — IVu/arc — A'^fccss/iy — a/" 

A Iff/mm/—Futurr 7nainteuaticc. 

A widow in possession of ancestral property inherit¬ 
ed from her husljand has only a limited light therein 
and she cannot alienate the estate in anticipation of 
future e.xpenses. N\ here the debts of her husband are 
not charged on ancestral property the widow is not 
jtistified in alienating the properly for the discharge of 
such debts. Nor is the widow justified in alienating 
the property for raising money for her future main¬ 
tenance. i P. R. '7 Foil. 

{^Proiid’i.'ay\ /.) SlK’HA SINGH f. PaL SINGH. 

A. I. R. 1924 Lah. 298. 

• •AliOtntton — IVidaiu. 

The powers of a widow in posses.sion of her hus¬ 
band’s property to make an alienation by way of gift 
is not wider under the customary law of the I nnjab 
than under the ITindii Paw. (,A/>di(i Rauof^ y.) Ml. 
nUKGO V. PREM Singh. A. I. R. 1924 Lah. 196. 

_ Aiic>ia//i.vi—jyido:o~G/fi to daut/hUr and 

a on-in I iiv. 

Un<ler the Customary Caw it is not competent to a 
widow to make a gift of her husband’s non-ancestral 
land in favour of lier daughter and son-in-law jointly. 
{^Le Rossi^nol and Maytincnns JJ SaNDHI v. 
PUDHA SlNOH. 5 I-ah. L. J. 178 

A. I. R. 1924 Lah. 25. 

- Alienation — Widoio—'farar Jats of Chakwal 

—Sisters if entitled to rjucstion alienation —Riwaj-i- 
am, entries in. 

Among the Tarar Juts of Chakwal. sisters are heirs 
in the absence of collaterals and are entitled to con¬ 
test the validity of an alienation made by the widow. 
An entry in the Riwa/ i-ani which is not opposed to 
general custom is a strong piece of evidence. {Scott- 
Smith and Harrison, J J.') AhMAH r^ MT. HANO. 

3 Lah. 40 : A. I. R. 1922 Lah. 114. 
Alienation — If'idoio—Gift of fort n-n of estate 


to nearest rct'enioner—Effect of- 

The rule of Hindu Law that a widow cannot make 
a valid gift of a portion of the estate i favour of the 
next male reversioner is not applic.able to cases govern¬ 
ed by Customary Law. 50 I. C. 498 . Dist. {Scott- 
Smith and Dundas, /J.) I.AGG.A r*. HHAO MaI . 

4 Lah. L. J. 432. 

■- ■■■ — Alienation—W id 07 . 0 . 

A widow who holds a life interest in an estate under 
custom has no wider powers of alienation than a 
svidow who holds a similar estate under Hindu Law 
and the limited nature of her life interest can never 
alter even though there be a complete want of heirs. 
{Leslie Jones and Broadway^ JJ-) TJI.AL KaUR 7 '. 
MEHTAB KaUR. 74 I. C. 639 : 3 L. L. J.458. 

Alienation—Will. 


CUSTOM (PUNJAB) —Alienation—Applicability. 

bestowal of absolute estate upon the widow, bestowed 
upon him a greater portion of his estate upon which 
the brother consented to the will, held the estate 
bestowed upon the widow was absolute estate. 27 P.R. 
1914 , 21 Pom. 376 and 33 ^^ad. gi, Foil. {Martineau 
and Zafar Ali- JJ.) MT. SHERA KHATUN v. 
Muhammad Ali Shah. A. I. R. 1923 Lah. 669, 

- Alienation—Will by sonless proprietor—Khot 

Saraugof Talagang 7'a/isil, Attack District. 

:\ soilless axoan of Khot Sarang, Tahsil Talagang, 
has not a free power to dispose of hi.s ancestral pro¬ 
perty by Will. {Broadxvay, ./.) MT. RaKSHI v. 
Paza. a. I. R, 1923 Lah. 306. 

•Alienation — Will—Gift of reversion to dau¬ 
ghter—Gift by mother to daughter—Marriage of 
daughter with khatri. 

A jatti daughter marrying subsequently with a khatri 
is not deprived of her rights under her father’s will 
giving the revei-sion after the death of his wife in 
favour of his daughter. {Le Rossignol ami Wilberforce, 

//.) NARAiN Singh ?/. mt. dial Kaur. 

4 Lah. L. J.409. 

—Aliena t ion~^ Wi 11—Sonless proprietor—Mair 
minhas, Chakxual Tahsil. Jhelum District—-Bequest 
to daughter—Suit by reversioner — Decision—Value of 
as evidence. 

Among Mair Minhas, Chakwal Tahsil, Jhelura Ihs- 
trict, a sonless proprietor can bequeath his properties 
by Will absolutely in favour of the daughter. The 
daughter can in her return will sway the property, A 
proprietor bequeathed his lands and house to his 
daughter and she in her turn made a Will in 1886 
leaving the property to the defendant, her sister’s son, 
and son-in-law. The daughter died and the plaintiff, 
collateral of the deceased male owner, sued for posses¬ 
sion of his property contending that it reverted to 
them and that the daughter had no power to make a 
Will in favour of the defendant. It was found that in 
a prior suit to contest the Will instituted by the brother 
of the last male owner, the Will was found to be valid 
and that the daughter had full powep of alienation. 
There was no appeal against that decision w’hich be¬ 
came final. HehU in the present suit that though the 
prior decision did not operate as res judicata it was 
very strong evidence in favour of the Wi!* and that the 
daughter took an absolute estate under its terms. 
{Shadi Lai and SfartiiicaUy JJ.) ANWaR KHAN v. 
NUR Khan. 97 I.C. 272 : 2 Lah. L. J. 666 . 


■ Al ie nation — Will. 


AmongKahuts of Mau/a Korehasham, Tahsil C'hik • 
wal, District Jhelum, a male proprietor cannot 
bequeath by Will a portion of his ancestral property 
in favour of his daughters in the presence of his sons. 
{Martineau and Moti Sagar. JJ.) GHULAM HuS- 
sain V. NUR. 76 I. C. 123 : A. I. R. 1925 Lah. 71. 

- ^Alienation — Will—Const ruction. 

Where the testator bestow’ed absolute estate upon 
his brother and daughter and a portion of the estate 
upon his widow's and to propitiate his brother for this 


Applicability. 

■ -^Applicability — Dat Brahmans of Damun 
Chak are got erned by Hindu Law in matters of suc¬ 
cession and not by custom. 

Dat Brahmans of the village Damun Chak, tahsil 
Kharian, district Gujrat, are governed in matters of 
succession by their personal law*, namely, Hindu Law, 
and not by custom prevailing among their agriculturist 
neighbours. {^Abtlul Raoof and Addison, JJ.') KHa* 
ZAN Ch and V. P.AkS Ram. 7 Lah. L, J. 459: 

90 I. C. 1045 : A. I. B. 1925 Lah. 646 (2). 

- Applicability—Evidence— Evidence regardsng 

a custom in one caste by men 0 / other caste will have no 
weight. 

The opinion of respectable persons belonging to the 
.same tribe and village would carry a certain amount 
of weight to prove the existence of a custom but the 
opinion of a Rajput and a jat on questions relating to 
custom so far as Brahmans are concerned cannot carrj' 
any weight.The mere fact that a certain custom prev^ls 
among Brahmans in one district would not estabUhs 
that a similar custom was in force in another district. 
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CUSTOM (PUNJAB)—Ai/plicability. i 

{^Broadway and Moti Saga> s JJ>) ANAN i’ KaM c'. ' 
RAM RAI'TAN, 6 LaU. 547; 85 I. C. 431 : 

A. I. R. 1925 Lah. 247. 

—^—— Applicability —W ajib*al*ar/. 

An entry in a IVaitb-ul-arz recording custom is the j 
most valuable evidence in support of it. {Adbul Raoof 
and Moti Sagar, //.) SHER MUHaMMAD KHaN j 
DOST Muhammad Khan. 78 I. C. 451; 

A. I. R, 1925 Lab.. 231. i 

- Applicability —RivN aj-i-am— Statements in 

Statement in a Riwai-i'am when opposed to i 
general custom can carry very little weight unless sup- ; 
ported by instances. {^Scott Smith and fdarrison, JJ.') j 
GURDiT Singh v. Mt. Malan. 5 Lah. 364 : 

84 I. C. 171 : A. I. R. 1925 Lah. 35. ! 

— Applicability—Presumption —Alultan City. 

The custom of a pre-emption does obtain in the , 
sub-division Husain Agabi of the City of Multan. 24 & , 
57 P. R. 1906 , Ref. {Harrison and Jatar Ali^ ' 

AHMAD Shah v. The Church missionary : 

TRUST association, LONDON. 

A. I. R. 1924 Lah. 700. 

^ - Applicability—Agyicultural community—Law 

governing'^Hindu Law---Buyden of proof ■ 

In the case of a community like the Rai Brahmans 
whose occupation is agriculture the presumption is that 
they are governed by custom the onus lies upon the 
party asserting that they are governed by Hindu Law 
to prove the same. i^Martineau and Moti Sagat\ JJf) 

Bashu Ram v. Piara Ram. 

4 Lah. 434 ; A. I. R. 1924 Lah. 365. 

"Applicability — Kureshis — Personal law 
governs them. 

Where Kureshis, though they originally belonged to 
Chiniot, have now been living in the town of Lahore 
for a large number of years, and the property in dis¬ 
pute is also situate in Lahore and are not agriculturists 
and have been carrying on the profession of masonry 
for more than one generation. Held they are^ govern¬ 
ed by their personal law. The rule of law’ is that if 
auy custom is shown to govern the parties, that custom 
must be held applicable, but if no custom is shown to 
apply then the personal law of the parties governs 
the case. 175 P. R. 1883 , Foil. ; P. R. 92 of i9oi» and 
P. R. 5 of 1906 , Appr. (Abdul Raoof and Moti Sagar, 
//.■) MT. ZENAR-UN-NISA V DUNICHAND. 

A. I. R. 1923 Lah. 368. 

- ~-Applicability —Deduction^ not permissible- 

Custom is not always logical and the Courts should 
guard against the danger of seeking to extend custom 
by logical processes, e.g., by analogy. (Broadway 
and Campbell, //.) NaJIM-UD-DIN v. ABDUL HaMID. 

A. I. R. 1923 Lah. 173. 

- -Applicability—Khatris of mauza Salima, 

Taksil Moga, Ferozepore Dt. ^ 

The initial presumption in the case of Khatris is 
that they follo\Yed the Hindu Law and the onus of 
displacing it is on those alleging they are governed by 
custom. A custom w ithout instances is inconceivable. 
(Abdul Raoof and Campbell, //• ) SUNDAR SINGH v. 

Sundar Singh. a. l. r. 1922 Lah, 431. 

— Applicability^^oteshis ^Law goiu'rntng. 

In a suit between members of the Koreshi tribe, 
when neither party prov es any custom affirmatively, 
recourse should be had to Mahomedan Law. (Abdul 
Raoof and Campbell, //.) MT. GHULAM ^OHRA v. 
NUR Hasan. 3 Lah. 278: A. I. R. 1922 Lah. 406 

. ApplicabilitySodh ies^ Debts of ancestor-^ 

Liability for. 

Sodhies are governed by customary law ui matters 
of alienation and in respect of the liability of sons for 
debts contracted by their father. (Broad^vay and I 


CUSTOM (PUNJAB)—Gift. 

Harrison, //.) LaBH SINGH THE FlKIvI RUR 
Ch\ND, TulSI Ram. 4 Lah. L. J. 64 ; 

A. I. R. 1922 Lah. 122 (2). 

—- •Applicability — Maintenance —Illegitimate 

children of — Ala/iomedan co?icnbine by Hindu father. 

The plaintiAs, the two Mahomedan concubines and 
their illegitimate sons by a deceased Hindu gentleman, 
brought a suit against the legitimate son of the latter 
for arrears of maintenance. Held, that plaintiffs had 
failed to prove any claim to maintenance by family 
custom. The plaintiffs could not appeal to Plindu 
Law, nor could the case be decided upon general 
considerations cf ecjuity merely because Hindu Law is 
silent as to the claims of illegitimate Mahomedan 
progeny of a Hindu. (Chez-is and Le Rossignol, //■) 

CharanJit Singh amir Ali Khan. 

64 I. C. 892 : 2 Lah. 243. 

. — —Applicability of — Khatris — Presumptiofi. 

The initial presumption in the case of a khatri is 
that they follow Hindu Law. (Broadway, J.') 
Lachman Das c-.Ganga Ram. 64 I. C. 264 (L.). 

- Applicability—Personal lazo when applied. 

If in a case, a custom is not established, personal 
law should be applied although the parties rely upon 
custom. (Le Rossignol and IVilberforce, JJf) FaTIMA 
BiBi z'. Shah Nawaz. 

2 Lah. 98 : 60 I. C. 509 : 3 Lah. L. J. 152. 

Gift. 

I- Gift—Collateral allowed to take land without 

\ consent of other collaterals —On extinction of donee's 
line land reverts to donor's family. 

The collaterals of a deceased proprietor permitted 
one of themselves to take possession of the land be¬ 
longing to the deceased, without receiving any consi¬ 
deration. 

Held, that the transaction must be regarded as a 
gift by the collaterals in favour of the person permit¬ 
ted to take possession and, that on the extinction of 
the latter’s line the properly must revert to heirs of 
donors. ( Shadi Lai, C. J. and Harrison, /.) HaR* 
PHUL V. BHAG MAL. A. I. R. 1925 Lah. 596 (1). 

-- Gift by male proprietor to collaterals—GHatar 

Jats of Jhang District. 

Among the CiCatar Jats of the Jhang District there 
U a custom by which a male proprietor is empo.vered 
to make a gift in favour of a collateral. (Broadway 
and A/oti Sagar, JJ^ SaMAIL v. AHMADA. 

4 Lah. 189 : A. I. R. 1923 Lah. 517. 

_ Gift — Khanadatnad—Alussalman Guiars of 

Kharar Pahsil. Ambala Dt. 

It is no! competent to a proprietor belonging to the 
sect of Mussalinan Guiars of Kharar Tahsil in Ambala 


Dt. to make a gift of ancestral land in favour of a 
Khanadamad in the presence of collaterals. {Le 
Rossignol, J.) CHANAN v. NUR DJN. 

12 P. W. R. 1922 : A. I. R. 1922 Lah. 121. 

- Gift in favour of daughter—Jats of Jkelum 

District—Validity of. 

A gift or bequest by a soilless Jat of the Jhelum 
District of ancestral property in favour of a A' 
damad, in the presence of collaterals, is valid by 
custom. (Alartincau. J ) AL.^M DiN V, SaRDAR 
BIBI. 63 1. C. 675 (L). 

■ Gift—Gift to daughtet—Kakuts of Adhar- 

wal. 

A kahut sonless proprietor in Taluk Chakwal, Dis¬ 
trict Jhelum, can gift away his property to his 
daughter even in presence of brothers and other 
collaterals. (Leslie Jones and VVilberforce, //.) 

Mahomed Khan v. Khesram. 2 Lah. 170 : 

62 I. C. 841 : 3 Lah. L. J. 475, 
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CUSTOM l,PUNJAB)^Gift. 

- Gift—Stills of Mitut! f.tysnr/i — Doctrine of 

Musluui—Delivery of possession—Gift o-oc> — Viihdity. 

Sials of Mu/atfargarh hiiw, by custom, unlimited 
powers of aiicnalion by i;ift in respect of attceslra! 
property. l\males are iu)t <aunpelent to i»bject to an 
.ilienation by a male pro[>rietor. Where a Tribal 
( ii^tom sa>>lii.jt the consent of lieir.s is rei|uire(l it 
» an only refer to those lunrs, who accor<lin!i to.cus!om 
are entitled to i^ianl or withhold consent. 'I he doctrine 
of INhishaa lias lu) .ipplication to gifts in tlie Muzaffar- 
garh [district. Where the donor supports a gift and 
the per.M)!! <ii-^pnting it claims ad\ ersely to both the 
donor and the donee, the gift is not invalid for the 
mere reason that the donor has not delivered po!=ses- 
-sion. A gift/over is not iiu alid under Customary I.aw 
{Leslie Jones ond /ho,ulio.iy, JJf) RaHIM HaKSH 

Khan 7 . (rHUf.AM n.\hi Khan. 

61 I.C. 393 : 3 U. p. L. R. 55 (Lah.). 

Marriage. 

- Marriaste—Clunltir and Dasi. 

The legitimacy of the is me of the mairiage canno' 
be denied by the near collaterals if they led by their 
action as Hindu Sikh Jnl to believe that they would 
recognize his offspring by a Mahomedan woman by 
Chadar and Dasi marriage performed according to 
the Hindu rites. {Leslie Jones and Broadiuay, //•) 
LACH^^AN SINGH r. PARTAli SiNOH. 

67 I. C. 937 : 3 Lah. L. J. 366. 

Partition. 

_ Partition — llhdoxo's riitht—Jtillnndur Dis- 

fyicl — l-.ntry in Kiw ij-i am— Burden of proo/. 

Wliere the I\i-,vai-i ain of the Jullundur District is in 
favour of the widow’s right to ask for partition of the 
joint estate of her liusliand the onus is on the person 
who denies it to prove that she is not entitled to 
partition. {Le Rossignot and Abdul Qadir. J J 

SHADI 7-. MT. JEONI. 

3 Lah. 236 : A. I. fi. 1922 Lah. 362. 

--- Partition—— Suit for ejectment — 

/'ailure to prove exclusive title. 

A decree for joii t possession of joint property can 
be given where plaintiffs alleged but failed to prove 
exclusive title to certain fraction of the joint estate 
and wliere the defendants a>serted their exclusive title 
l)ut it was found that they liave no .such exclusive title. 
29 1’. K. 1918 , Dist. 'J'he cpiestion wiieihcr a co-sharer 
occupying a portion of the joint land without denying 
the joint character thereof should lie allowed to 
retain it until partition in the case of abadi land when 
that land has been reduced to a minimum area barely 
sufficient for the common purposes of the village was 
raised but was not decirled. The highest Court of 
Appeal may allow an amendment of tire plaint. 
{Shadi /^al, C. J. and Leslie JoneSs Jf) MAUJI 

A.shaq Am V. Ghulam Mahomed. 3 Lah. L. J. 75. 

- Partition- —ll'idow of deceased — Co-parcener 

has riifht to claim. 

It is within the rights of a widow of a tleceased co¬ 
parcener to demand a partition of the joint holding 
and though she once agreed to take a cer¬ 
tain sum a« maintenance from the co sharers of tlie 
deceased she is not debarred tlicreby from claiming 
partition of the holding. {Abdul Raoof and Mar- 
tineau, JJ.) MT. THAKHI v. SaDHU SiNGH. 

67 I. C. 356 CD : 54 P L. R. 1922. 

_ /Partition—Descendants of one branch if can 

succeed to estate of member of another. 

The descendants of one brother wlio had separated 
himself by partition from his other three brothers are 
not debarred from taking thcii share in the estate of 
another brother out of the tliree, who died subsetiuent 
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CUSTOM (PUNJAB)—Succession—Ancestral Pro¬ 
perty. 

to the partition. {Abdul Raoof. J.') KaRTAR i:)INGH 
V. Lal Singh. 11 p. L. R. 1921 : 691. C. 238 : 

9 P. W. R, 1921. 

- -Shamilat land—Jirection of building by one 

co-sharer—/•lights of other shares. 

Where on common land, one co-sharer erects a btilld- 
ing without the consent of the others, the other 
co-sharers are not entitled, unless they prove material 
or substantial injury, to have building removed. 
{Moti Sagar. J.') AHMAD GUL RaHIM KhaN. 

89 I. C. 831 (I). 

-Succession. 

Agnates. 

Ancestral Property. 

Chandawand or Pagwand. 

Collaterals. 

Daughter. 

Escheat 
F emales. 

Half and Full Blood. 

Immoveable Property. 

Law Governing. 

Mother. 

Sister. 

Son. 

Special Custom. 

Widow. 

Succession—Agnates. 

- - Succession — Agnates—Persons of the same 

caste and Ciot— Inference, 

The mere fact that plaintiff is of the same caste and 
Got as the alienor does not necessarily lead to the in¬ 
ference, that he is descended from the same common 
ancestor and is his heir. {Moti Sagary J Kirpa 
V. Mr. CHINTI. a. I. R. 1923 Lah. 630. 

Succession—Ancestral Property. 

- Succession — .-incestral property — Ancestral 

nature is not lost by a female intervening in line of 
succession. 

The ancestral nature of the land is not affected by 
the facts that a female heir intervenes in the line of 
succession. {Abdul Raoof and Harrisotty JJ.) 

Mahtab Shah v. am Haidar Shah 
6 Lah. 338 : 7 L. L. J. 190 ; A. I. R. 1925 tab. 429. 

- — Succession — A'ambohs of Amritsat—Rights of 

daughters is against collaterals. 

Amongst Kainbohs of the Amritsar District, daughters 
do not succeed in preference to collaterals to non- 
ancestral properly. {Scott-Smith and Fforde. JJ.) 
M'j\ NaraiNI r. JOWAHIR SiNGH. 89 I.C. 724 (Lah.) 

- Succession—Arains of Lahore — Half sister — 

.^/others father's brother. 

Among the Arains of Lahore, a half sister is enti¬ 
tled to succeed in preference to a mother’s father’s 
brother. {Martineauy J.) M. MEHTAB RiBl v. DlN 
Mohammad. 89 I. C. 351 (Lah.). 

■■ '■ Succession—Ancestral property. 

Wlien a person holds ancestral land and a house in 
the same village, such house must be considered as an 
appanage to the land. 33 P.R. 1905 , Foil. {Martineatt 
and Moti Sagary y/.)KVAS MUHaMMAD v. BaNNA. 

78 I. C. 183 : A. I. R. 1925 Lah. 110. 

■ — Succcs.' ion — Ancestral Property — Descent 
through fern ties—Jf alters nature of. 

The fact that ance.stral property descends through a 
female such as a daughter does not alter the nature of 
the property. It remains still ancestral in the hands 
of her descendants. {Shadi Lal, C. J. and Lumsdeuy 
J.) MT. lIliSAlN RlBI IIaYAT. 

A. 1. R. 1924 Lab. 566. 
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CUSTOM (PUNJAB)- -SuccessioQ—Ancestral Pro¬ 
perty. ’ 

t 

_ — Siiccessioit—Anccslral proPcfly — i'roof of. 

Where it was clearly established by the production j 
of the complete pedigree-table that the common ances* j 
tor of the parties had founded the village, that the ' 
land in dispute was held at one time by the grand- ' 
father ot the alienor. I/eld, that unless it could be ; 
shown that the land had, at any time, gone out of the 
hands of the family and had been re-acquired by the 
alienor himself or some of his ancestoi-s, the presump¬ 
tion is irresistible that the property must have come 
to them as descendants and therefore must be taken 
to be ancestral. {Abdul Raoof., J.') MaULA Dad v. 
ALI 6 Lah. L. J. 449 ; 76 I. C. 147 : 

A. I. R. 1924 Lah. 263 (1). 

— •Succession—Ancestral property—Presumption 

_ Equal shares. 

Where two branches of a family were found hold¬ 
ing equal areas of property, while some were still 
joint, the presumption is that the properties was origi¬ 
nally ancestral, This is also probabilised by the fact 
that a pedigree-table mentions a common ancestor to 
whom the properties must have belonged, {Shadi LaE 
C. /.and Fforde, J.) Mr. MaRYAM BIBI GHU- 
LAM Mahomed. 5 L. L. J. 446 t 

A. I. R. 1924 Lah. 17&. 

Succession—Chandawand or Pagwand. 

- Succession — Chanda'^oand and Pagxvaud — 

Partitioned estate follows its ozun system of laxo. 

When a separate entity created by division or parti¬ 
tion, comes into being, the full range of the succes¬ 
sion to that entity is determined by whatever systeni is 
in fact proved to be in operation in that simple family. 
But w’here partition was a definite, an accomplished 
and a long recognised fact, it cannot be ignored. And 
accordingly the ambit of that system is confined to 
searching for the full-blood and half-blood within the 
divided and separated area. In that search it is not 
permissible to undo the distribution and search for the 
collaterals as if under the succession to the owner of i 
the undivided property That the portion allotted to 
a group should belong as an entirety to the members 
who, for the time being, form or represent the group 
until the group is extinct, is no departure from the 
ordinary rule as to the devolution of shares. As to the 
re-distribution of the portion, and devolution of the 
shares intowhich the portion is re-distributed among the 
members of a group, that is a matter w'hich concenis 
them alone, until the group is extinct, exactly as in the 
case of the share of an individual and his descendants 
qua other sharers and their descendants. On this view 
there is not really, at any time, a competiuon between 
half-blood and whole-blood, for the sons have been 
separated once for all, at the original distribution, into 
several groups, such that all members of each are 
related inter se by the whole-blood, and so far, each 
group resembles a single family. It is quite intelligible 
that when by reason of matters subsequent to a pag¬ 
wand distribution the sons of several wives have arriv¬ 
ed at a condition not distinguishable from the result 
of a chandawand distribution among groups of sons, 
the same customary rule should apply in cases of colla¬ 
teral succession, as applies when there has been a 
chandawand distribution. But the basis of the pre¬ 
ference of the whole-blood, when it exists in such a 
case, clearly is the association of the uterine brothers 
into distinct groups, the pagwand distribution notwrith- 
standing. {Eord Shcewf) NaBI BaKSH v. AHMAD 
Khan. (1924) M. W. N. 425 : 51 I. A. 199 : 

34 M. L. T. 106 : 6 Lah. 278 : 20 L. W- 599 : 

80 I. C. 158 : A. I. R. 1924 P. C. 117 (P. C.). 
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CUSTOM (PUNJAB)— Succession—Collaterals. 

- Successioji—C handaxoaud 

In matter of inheritance ths Gakhars of Bara Gowah 
village follow the rule of Chaudaxvand. i^Scott-Snuth, 

/.) Sakhi Mahoivied Khan -e Maiz ali Khan. 

A. I. R. 1923 Lah. 604. 


- —Succession — Chaudaxvand and Pagxx.\»nd — 

IVholC^blood and half-blood. 

In cases of collateral succession arising under the 
customary law of the Punjab, \Yhere the dispute is as 
regards the properly of a common ancestor of the 
deceased and of the claimants.if the Chandaxoand rule 
of distribution prevails the whole-biood e.vcludes the 
half-blood; if the Pagwand rule prevails both suc¬ 
ceed together. {Abdul Raoof^ /.) RiZK RAM v. 
SanwaT. a. I. R. 1923 Lah. 65. 

- Succession — Chandawatui and Pagxvand —Per 

capita <?/* perstirpes— Jats of Mauza Gurdaspur. 

The normal custom in the Punjab undoubtedly pre¬ 
scribes a division according to the Pagxoand rule, and 
the onus lies heavily upon the person who relies upon 
the Chu7idaxvand \\x\cz, divisionNot 

only is there a general presumption in favour of the 
division of property per capita but there are judgments 
relating to the Jats of Gurdaspur Tahsil in which the 
rule ChaJidawand was held not to be proved and the 
rule of Pagxvand was followed in the matter of inheri¬ 
tance. //elda.\so defendent failed to prove a family 
custom or to discharge the otius. {Shadi Laf C. J. 
and Abdul Qadir, J.) SHANKAR BAHADUR. 

5 L. L. J. 212 : A. I. R. 1923 Lah. 37. 

- Succession —Chandaxuand or Pagxvand — Jas- 

xjval Raiputs — Test. 

In deciding whether Jaswai Rajputs observe the 
Pagxvand or Chandawand rule offsuccession, the safest 
guide is the rule which is proved to have been observ¬ 
ed in the family of the parties. {Ec Rossignof J .') 
NANAK CHAND S'. MUNSHI KaM. 

A. I. R. 1922 Lah. 452 (1). 

Succession—Collaterals, 

- Succession — Collaterals—Succession to adopted 

—Adoption deed should be construed according to 
circumstances ot each case—Sometimes the executaiit's 
ijitention may only be the appoifitmcnt of att heir—On 
appointed heir's death, daughter does tiot succeed iu 
preference to collaterals xohen property is ancestral and 
the appointer as restricted poxuer of alienation. 

In each case a deed of adoption must be construed 
according to its language and in the light of attendant 
circumstances and no hard and fast rule can be laid 
down on the subject. In some cases a deed of adop¬ 
tion may well be construed as a deed of gift while in 
others a gift inter vivos may not be contemplated, 
and the adoptive father’s intention may simply be con¬ 
fined to the appointment of the adopted son as his 
heir, who would, as such heir, succeed to his property 
after his death. 

On the death of an appointed heir his male issue 
succeeds, and in default of such i.'^sue his widow takes 
his estate on the usual -life-interest, and if he leaves 
no widow the property goes to the male collaterals of 
the appointer if the estate consists of property over 
which the latter had only a restricted power. {Scott- 
Smith and Fforde, JJ.^ NATHAL v. DhaN KaUR. 

79 I. C. 115 : A. I. R. 1925 Lah. 184. 

_ Succession—Collaterals—Agnates of a land 

owner. 

Prima facie agnates of a deceased person are en¬ 
titled to a share in his estate even though they live in 
another village and own no land in the village in which 
the land in dispute is situated. 47 B- i9i7> Foil. 
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CUSTOM (PUNJAB)—Succession—Collaterals. 

An entry in the Nnuai-i-am is a strong piece of evi¬ 
dence in support of the custom mentioned therein. 

SHER SING. 4 Lah. 392 : A. I. R. 1923 Lah. 476. 

_- Sucrvsaou—Co//<in’r>r/s if excludcdaugkters, 

\inong the agricultural tribes of the Sialkot District ■ 

the collaterals of a sonless proprietor do not exclude , 

.laughters from succession in the ! 

property. (Scott-Smith a>ni /.afar Ah, JJ.) HUDHA 

- M1 . KATIMA ^ J ^ , 

_ Succession —Collaterals —Reversion—Descen- i 

"’'^The?! llT/reve^i^sion to the collaterals of the donor . 
so long as the descendants of the donee, whether male 
or fenfale, are < xisting. .00 P. K. .Qy and 83 P. K , 
1018. Foil. iShiidi fah C. /. and Rraskir, /) 
MT. CHHOTO .. MT. SONA^DKVI. 

_ Successiou-^CollaUrals^DauSftUr and daugh¬ 
ter's son—heri sul> caste of Khatris—Hindu Law. 

Hindu Law is applicable to Khatri Bens, accord¬ 
ing to which the daughter and daughter s 
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Ullaterals. Held, plaintiff’s collaterals failed to prove 
that there was a custom among hens (and specially 
thf particular family) that the collaterals excluded 
daughter or her son. A single instance however , 
valuable, is inconclusive. roadway and Ha,rtson. 
/y.) HAL MUKanp . MT. Lah. 6 . 

_ —Succession—Collaterals —.\badi. 

A first cousin twice removed is a near collateral 
and succeeds to an ,r W/ in preference to the Und- 

lords. ri 6 P. R- i i9*9' 

f al C J and Campbell, Y-) H.ARJAS v, HaRI^. 
Lai, p /1922 : A. I. E. 1922 Lah. 366. 

_ Succession-Collaterals — Exclusion—Colla- 

feral's daughier -Evidence of -Riwaj-i-am 

— Entries in— Value of—Meaning of, extent of. 

The of proving that by custom among Oaur 

Brahmans of Mau<;a Chhapri in the 1 .laneswar lahsil 
of the Kamal District collaterals in the ninth degree 
excluded daughters in succession to non-ancestral 
property rests on those alleging the custom. Lntnes 
in the Hiwai-ham opposed to all principles of 
customary law and unsupported by instances do not 
operate to shift the of proof. 5/- *9o8 ^ 86 P. 

R. iqo 8 ; 84 P. *9i7 ; i3 L i9*7» Kel. The 
existence of entries in the rnuaht-am was ‘tot a 
sufficient reason for depriving successive party of his 
cost. Near male collateral means a collateral not more 
remote than the 5fh or 6 th degree. {Scott Smith and 
■thdul Oadir, //.) MaNOHAR Z', NANHI. 

66 I C. 3Q9 . 2 L. 366 : A. I. R. 1922 Lah. 320 (2). 

_ Succession— Collaterals—Janiuhas of Shadia 

Tahsil and District .Meanwali. 

In case of collateral succession among Janjuhas of 
Shadia Tahsil and District Meanwali half blood is 
wholly excluded by the full-blood. {Le Rosstgnol and 
Abdul Qadir, //.) KHUDAYAR AMIR. 

A. I. R. 1922 Lah. 169. 

- - —- Succession — Collaterals — Righis of . 

Among the Jats of the Punjab who have migrated 
to Meerut, reversioners irrespective of degree succeed 
equally to the last land-holder, and each brancli takes 
its share per stirpes. {Rafi,jue 'and Lindsay, J J >') 
DHARAM SINGH v, HlRA- 44 All. 390 : 

20 A. L. J. 221 : L. R. 3. A. 148 : 

A. I. R. 1922 All. 141. 

_ —Succession—Cillaterals of fourfh degree — 

Onus. 

Where the question is one of succession to a non- 1 


CUSTOM (PUNJAB)—Succession—Daughter—Colla¬ 
terals. 

proprietor, reinote collaterals are excluded anti a 
collateral in the fourth degree has the onu^ upon him 
to prove that by custom he is entitled to succeed. 
{Abdul Raoof and Martineau, J J f) ShER JanGz/. 
MUNSHi Ram. 3 Lah 33 : 22 P. W. R. 1922 ; 

A. I. R. 1922 Lah. 116 (1). 

- Succession—Collaterals of seventh degree — 

Daughters—Ancestral property—Preference —Onus. 

The burden of proof as to whether remote 
collaterals, such as of the sixth degree, exclude 
daughters, rests on the party who asserts its existence. 

; 86 P. R. 1908 , Foil, field, on the evidence that 
r among Bain Jats of Khera, Garshankar Tahsil, District 
Hoshiarpur, daughters can succeed to the ancestral 
property in the absence of collaterals of the fifth 
degree. Case-law discussed. {VVilberforce and Abdul 
Qadir, JJ.') MUSSAMMAT MANO v. BaSANT SlKGH. 

64 I. C. 243 (2) : 3 Lah. L. J. 647. 
Succession—Daughter. 

Collaterals. 

Excursion of. 

Married and unmarried Daughter 
Rights of. 


Succession—Daughter—Collaterals. 

- Succession — Daughter — Collaterals—Sandhu 

Jats of Amritsar District — Self-acquired property, 
succession to—Collaterals exclude daughters. 

By the custom prevailing among Sandhu Jats of the 
Amritsar District daughters are ousted by collaterals 
of the last male owner in the matter of succession to 
self-acquired property. {Scott-Smith and Ffcrde, J 

nadhan Singh v. mt. Rajo. 

85 I. C. 783 : A. I. R. 1925 Lah. 556. 

--- Succession —Daughter — Collaterals — Ancest^ 

ral property—Jats of Ambala District—Collaterals in 
sixth degree do nOt exclude daughters. 

Collaterals in the sixth degree do not exclude daugh¬ 
ters amongst Jats of the Ambala district in regard,to 
succession to ancestral property.(^a/'Wjii/« and Zafas* 
Ali, //.) GaNGA ram V. MT. INDI. 

6 Lah. 193 : 88 I. C 902 : A. I.B. 1925 Lah. 444. 

- Succession — Daughter — Collaterals — Custom' 

ary Law published by Government — Onus of proving 
exception is on party setting up. 

The entry in the Customary Law of the district 
published by Government was to the effect that “the 
commonly received custom for all tribes except Sayads 
and some Rains was to exclude the daughter wherever 
collaterals could be traced up to the great great-grand¬ 
father.” Held, that the onus of proof that collaterals 
of the sixth degree excluded the daughters in the parti¬ 
cular tribe to which the parties belonged was on the 
party setting up the contention. {Harrison and Zafar 

Ali, J J.) Ganga Ram v. Mt. Indi. 

6 Lah. 193 : 88 I . C. 902 : A. I. B. 1925 Lah. 4^- 

- Succession—Daughter — Collaterals—Arains 

of Hoshiarpur Dt. — Self-acquired property—Collater' 

als do not exclude daughters. 

Among the Arains of the Hoshiarpur District, col¬ 
laterals do not exclude the daughters with respect to 
the self-acquired property of the propositus. {Harrison 
ami Campbell, JJ.) PIR BUKSH v, MT. ABO. 

6 Lah. 332 : 88 I. C. 71 : 26 Punj. LB. 688 : 

A. I. B. 1925 Lah. 306. 

Succession— Daughter— Collaterals—Daugk' 
ters are not executed among Joshi Brahmins of Saila 
A'alon. 

No custom is established among joshi Brahmans of 
Mauza Saila Kalan to die effect that daughters 
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Custom (Punjab)—S uccession—Daughter —Colla¬ 
terals. 

are excluded by collaterals in the succession to ancestral 
property. (^Broadway and Aloti Sagar^ JJ-) AnaNT 
Ram re Ram Rattan. 5 Lab. 547 : 85 I. c. 431: 

A.I. R. 1923 Lab.247. 

Bttccessiott — Daughters—Collaterali —Onus is 
on Re^^ersioners beyond fifth degree, to prove that they 
exclude daughters, regarding ancestral property of the 

propositus. 

The onus is on the collaterals more distantly related 
than the 6 fth. or at least the seventh degree, to prove 
that they exclude daughtci-s from succession even 
to the ancestral property of iheir father. Where 
plaintiffs were reversioners in the tenth degree. 
Held, a very heavy onus lay upon them to prove that 
they excluded the daughter. (^Scott-Smith and Harri¬ 
son, jj.) Gurdit Singh v. mt. Malan. 

5 Lab. 364 : 84 I. C. I 7 I : A. I. R. 1925 Lab. 35. 

- Succession — Daughter — Collaterals—Rajputs 

of Rohtak District — Self-acquisitions. 

Though under the customary law of the Punjab a 
daughter succeeds to the self-acquisitions of the father 
in preference to the collaterals, among the Rajputs of 
Rohtak District the reverse is Lhe case. The onus is on 
the collaterals to show the general custom did not ap 
ply, but the entries in the Riwai-i-am shifted the burden 
of proof. (^Broadway and Abdul Qadir, //.) 

nandoo Singh v. Baljit Singh. 

5 Lab. L. J. 203 : A. I. R. 1924 Lab. 93. 
- Suecessi on — Da ug hter — Collaterals. 

A daughter excludes collaterals in tne succession to 
self-acquired property according to the customary law 
of the Punjab unless a custom is proved as opposed to 
the customary law of the Province. i^Broadway and 
Abdul Qadir, //.) GURDIT SiNGH v. MT. ISHAR 
Kaur. 3 Lab. 257 ; A.I.R. 1922 Lab. 392. 

-- Succession — Daughter—Collaterals of sixth 

degree exclude daughters. 

Collaterals of sixth degree exclude daughters from 
succession among the Hindu Jats of Ludhiana Dt. In 
the case of collaterals remoter than the fifth degree the 
initial burden of proof is on them to show that they 
exclude the daughter. The more remote the collateral 
heavier is the onus. 86 P. R. 1908 ; 41 P. R. 1914 , Rel. 
An entry in the riwai-i-am that collaterals of the sixth 
degree succeed in preference to daughters shifts the 
onus. 45 P. R. 1917 , Foil. {Seott-Smith and Broad- 
J J.) MT. dhan Kaur v. Sunder. 

3 Lab. 384 : A. I. R. 1922 Lab. 387. 

-- S accession—Daugh ters — Collaterals. 

. According to the general custom in Punjab daughters 
are usually preferred to collaterals so distantly related 
as the 6 th degree even in regard to ancestral property ; 
while iii the case of self-acquired property daughters 
usually exclude even nearer collaterals. It is quite oppo¬ 
sed to all the principles of customary law that collate¬ 
rals so distantly related as the 9 th degree should exclude 
daughters in the case of property which is non-ancestral 
and therefore the mere entry in the riwaj i-am unsup¬ 
ported by' instances that daughters can in no circum- 
stance^ inherit their father’s property, is of very little 
weight and it is Quite insufficient to shift the onus on to 
the daughters. \Seote-Smith and Abdul Qadir, // ) 
MaNOHAR V. NaNHI. 66 I.C. 399 • 

2 L. 866 : A. I. R. 1922 lab. 320 (2)! 
-- Suceessf on—Daughter—Collaterals Self-ac¬ 
quired property—Jats of Lahore District. 

Among Jats of the Lahore District a daughter 
succeeds to the non-ancestral property of her father in 
preference to collaterals of the sixth degree. {Chevis 
aftd Scott-SiHitk, JJ.) Buta Singh v. SewaN. 

3 L.L. J. 468 : 61 I. C. 388 : 3 U. P. L. R. (Lab.; 61. 

Q. D.—VOL. I —159 


CUSTOM (PUNJAB)—Succession --Daughter— 

R ghts of. 

Suecessi on — Da ugh t €>— Col I a terals i n y th 

degree—Birk Jats of Phillore Tahsil. 

Collaterals in the 7 th degree must prove a custom 
among Birk Jats of the Pliillore Tahsil excluding the 
daughters from succession to ancestral property where 
the riwaf-i-am was against them. {Chevis and Dun- 

das, JJ.) bhola Singh v. Babu 

1 Lah. 464 : o9 I. C. 503 : 2 L. L. J 481. 

Succession—Davgbter—Exclusion of. 

— Succession — Daughter—Bxclusion of —Among 
Jats, daughter loses right of succession to father by 
marrying in another family. 

A daughter who has married outside her own family 
loses whatever right she might have had to succeed 
to her father’s estate 104 P. R. 1914 , Dist.; 25 P. R. 
1895 , Foil. (A/artineau and Moti Sagar, J J.) ALLaH 
WaSaVA V. MT. ZaHRAN. 5 Lab. 535 : 85 I. C. 486: 

A. I. R. 1925 Lah 258 (2). 

’ “ Succession—Daughtef Exclusion of,by collate¬ 

rals — A’alivan Jats. 

According to the custom obtaining among Ralwan 
jats of Mauza Wazirpur, Sialkot District, a collateral 
of the 6 th degree does not exclude a daughter in her 
succession to her father’s ancestial property. {Afoti 
Sagar, J.) MT. JIVVaN V. WaDHAWA. 

A. I. R. 1924 Lah. 537. 

—Succession — Daughters—Exclusion of Joshi 
Brahmans of Hushiarpur. 

There is no custom among the Joslii Brahmans of 
Hoshiarpur District, under which the widow* and daugh¬ 
ter of a predeceased son are entitled to succeed in pre¬ 
ference to the daughters of the deceased. {^Martineau 
and Zafar Ali, JJ.) Mt. BaL KUAR v. DeOKI. 

4 Lah. 236 : 6 Lah. L. J. 69: 75 I. C. 108 : 

A. I. R. 1923 Lah. 679. 

Succession—Daughter—Married and unmarried 

Dai'ghter. 

Succession—Daughter Afarried daughters-— 
Non-ancestral property — Among Sayyads of Shahpur 
collaterals exclude married daughters. 

Married daughters of Sayyads in Shahpur do not 
succeed to the in. moveable property of their father In 
the presence of collaterals, even though the common 
ancestor did not hold possession of the land. {Le Ros- 
signal and Fforde, JJ ) JaWAYA SHAH V. MT. FaTI* 
MA. 6 Lab. 356: 7 Lah.I. J. 295 : A.I.R. 1925 Lah. 482. 

Succession—Daughter—Rights of. 

r 

- Succession — Daughter-^Rights of—Repre- 

sentatton of father's claim by ckild^Evidence _ 

Similar instances need not refer to particular relation 
in question. 

If the^e be a rule of custom that entitled an uncle’s 
daughter to be her father’s representative for the pur¬ 
pose of inheritance, it w’ould be anamolous and arbi- 
trary to withhold from a brother’s daughter the same- 
right though there may be no instance proved in which 

the brother’s daughter represented her father for pur¬ 
poses of inheritance. (^Sir Lawrence Jenkins). HaSH- 
MAT Ali V. MT. Narsib-ul-nissa. 

52 I. A. 172 : 6 Lah 117 : 26 Punj. L. R. 192 • 

88 I. C. 114 : A. I. R 1925P. C. 99 (P, C.j 

-- Succession—Daugh ter—Rights of—Brother 

—Prefere nee. 

Under the Customary Law prevailing among the 
agriculturists of the Punjab the daughter takes the 
self-acquired property of a deceased in preference to 
the brother, (^Ckevis and Harrison. //.) Wazirt 
Mal r.. GanGA Ram. a. r. K. 1924 lah 870 
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CUSTOM (PUNJAB)—Svccess on--Davghtcr— 

B ghts of. 

__ Succession - Daughters—Rights of Shaikh 

converts from Bah il h'hatyis. x 

Among sheikhs who are convert^ from Bahai Khatris 
sons ex-'lude daughters from succeeding to their father s 
estate Sons exclude daughters from succession to 
thtir maternal estates. Brothers exclude sisters from 
succe-fion to a childless brothers estate. (Af.Wr«.iy 
a // ) NaJM*UI> DJN AbDUL 

^ A- I- Lah. 175. 

S:,c,f!U.n-Dnu?hUr--Righls of-Salat 
K ivails of District Rohtak. 

Tn matters of succession, the Sayads dn not strictly 

follow Mahomedan l.aw but are governed by 
family custom and in the absence of a son. a daughter 
succeeds just as if she were a son. and takes the share 

which he? father could have taken. 

rt li/./Aerfoice Jl^ A H MET) U L-N ISS A NASIB- 

uL nTssa 62 I C. 740 t 62 P. W. E. 1929. 

Svccess on—Escheat- 

_ Succesnon—Escheat—Superior and inferior 

holder — and Adna Malik'-. 

^ In the case of the /f/ri A/a/tk of Mauza Shalna in 

the Ludhiana TahMI of J^ame 
that on the death of an Adna Malik, who has d ed 

heirless, the lai.tl held by hint doe.s trot revert to ihe 

Ala Multi free of all encumbrances created by tl 
former, if any. {Campbell and Mott Sagar, JJ.) 
DAL SINGH Z.. PI.GIMAN. ^ ^ ^ 

_ Succession— Escheat— Reversion on death of 

'^‘Tbe rule of reversion to the donor’s line on death of 

the donee without lineal heirs under customar> law 

is not applicable wnere ihe tion^e is a strahger to the 

donor. {Martnuau uud Abdul ^I C 161 

Singh z/. amir CHAND. 2 Lah 284 —b4 I C Ibl. 

SvcceSs'i on Femeles. 

Su ustiou—FimuUsStkh Jalt—F,ue,ual 

Under the customary law, among the Sikh jats o 
Lahore District, a paternal unde has 
grandmother for purposes of 

Ind Campbll, J J ■) 

78 I. C. 932 : A. 1. E 19*4 Lan. by». 

_ Succession — Females — B father's aaughter 

Sister ^ Rights of descendants. 

On a consideration of entire evidence it was held 

that p'ffs. have failed to prove a custom among Lamm, 
Rajputs of Tahsil Nurpur District Kangra, that a 
brother’s daughter and a sister and their descendants 

have a right of succession in the absence of all male 

collaterals. {Shadi Lai. C. J. and Le 4 ) 

DALIPA JC DaI.LU. 4 I-»h_ L J. 346. 

Suceessit n—Females—Sayads of Khakhanda 
—Rhotak District—Females—Right of representa 

9 

Though generally the Saiyads of Khakhanda, Rho- 
hak Dt. have for a long time followed cus;om m mat¬ 
ters of succession they have recognised widely the 
right of females in accordance with their personal Law* 
60 P. R. 1878 ; 82 P. K. 1887 ; 173 P *889 : 46 P- 
R. 1890 ; 14, P. R. 1893 ; *20 P. R. 1909 • *43 I. 'v • 
R. 1910 , Foil. Both under the Hindu Law and custom 
the whole estate of the last male owner vests in his 
widow and the husband’s life is assumed to continue 
in her person. Succession to the husband 
date of the widow’s death. Among Saiyads of Khak¬ 
handa the right of representation exists in favour of 

females, at any rate in the absence of near male heirs. 

g 2 P.R. 1887 i 143 P- W. R. i 9 *o : 120 P. W. R. 1909 . 


CUSTOM (PUNJAB)—Svccession—Law Govern ng. 

FoM. A daughter who succeeds by right of represen¬ 
tation has in every way the right of a male including 
the right to contest alienations made by the widow. 
i 3 S P- R* > 90 ^' Foil. {Wilberforce and Martineau. /.) 
MT. NASIB UN-NISSA Z/. MGSSAMMAT AHMAUI UN* 

I^ISSA. 66 I. C. 494 (2) : 2 Lah. 383. 

Succession^ Females —Vighmal Khojas of 

Shahdara. _ , , 

There is no initial presumption that a family belong¬ 
ing to a non-agricultural tribe, is governed by custom. 
An\or\g Vighmal R'ho/as of Shahdara, females are 
excluded from succession by custom. {Le Rossignol 
and Abdul Raoof.JJ.) UMDA BEGAM ZaIB UL- 
MiSA 3 L. L. J. 91 : 69 I. C. 694 ; 

29 P. W. R. 1921. 

Svccess’on — Half end Fvll Blood. 
Succession—Half or full blood-^Awavs of 


. . or 

Manta Nammal, .Miainoali Dt.—Murderer if entitled 

to suecetd to property as heir. 

In the case ot collateral succession in a contest 
among the whole blood and the half blood, the Court 
may presume until the contrary is proved, that when 
the property of the common ancestor was distributed 
per apita {pagvand^ the w hole blood and half blood 
succeed together but where brothers of the whole 
blood subsequently form s^pa^ale groups and so 
regulate succession an'ong themselves as to alter the 
original rule of distnbut.on, the presumption will 
cease to operate. Hela that the presumpton had 
not been rebvtted among the Awans of Nammal, 
Miainvali Dt. It is contrary to publ c policy to allow 
a murderer to derive from his crime ihe benefit of suc¬ 
ceeding to the property of his victim or to allow a 

murderer to oust a mere distant heir from possession 
of properly to which his victim, if alive, would have 
succeeded 74 P* R* *900 ; 3 Lah. 103 ] 3 Lah. 242 , 
Ret. {Abdul Raoof and Campbell, J J f) SHER KHAN 
t/. Muhammad Khan. 

6 Lah. U7 ' k. I. R. 1924 Lah. 605. 

- Succession—ffalf and full hlocrd — Jats. 

Amoig Tats of Shadia full brothers exclude half 
brother- by .ustom. {Le Rossign-l and Abdul Qadir. 

J J f) KhudayaR * 1 '. Amir. A. I. R. 1922 Lah. 169. 

Svccess on—Immoveable Property. 

__ Succession—Immoveable property. 

In the villages in which the adna maliks are the 
real proprietors and the ala malik is merely a talukdar 
receiving a certain percentage on the revenue, the 

latter l oe- not succeed to the adna malkiat when the 
adna malitc's line becomes extinct, when the^e is no 
provision to that effect in wafib-ul art or any other 
evidence to prove such a custom. {Marttneau and 
Moti Sagar. //.) KHURSHAID ALAM PHANGU. 

3 Lah 382 : 79 I. C. 91 : A.I.R. 1995 Uh. 34. 

Success on—Law Govern ng. 

Successio'i—Law governing — Julakas of 


Ichhra near Lahore are not goierned by agricultural 

custom. ... . , V •! fc 

Mere ownership of land with a share in the shamilat 

since a generation before the 1856 settlement and the 
liv’ng partly by agriculture and partly by other means 
does not establish a presumption in favour of the Jula- 
has of Ichhra near Lahore that they follow agricul¬ 
tural custom in the matter of succession. 

P.'s Karam Din v. Mehr Din. 7 L. L. J. 185; 

' 90 I. C. 161 : 20 Pruj. L. R. 619 : 

A. 1. R. 1993 Lah. 408. 

_ Succession — Law governing—Patkans of w/- 

lage Kutal. /Carnal district—Value of Government 
notification including a tribe as agricultural. 
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CUSTOM (PUNJAB)—Success on—Law govern ng. 

In matters of inheritance. Pathans of the village of 
Kutal in the Tashil and district of Kama! are governed 
by Mahomadan law and not by custom. A notification 
by Government that a particular tribe is an agricultural 
tribe does not raise any presumption that it is governed 
by custom and not hy personal law. i 6 P, R. 190 '), 
Folld. {Zifar A/i\ /.) KHAN MOHAMAD KHaN 
V. Mt. NUKJahaN HEGAM. 6 Lah. L. J. 340: 

82 I C. 609 : A. I. R, 1924 Lah. 731. 

- Succession —Lata govet nitig—Partly Mtthmn- 

madan La^o ami partly Custom, 

Althougii an heir may get inheritance according to 
Muhammadan Law his estate ntay be governed by 
custom. {^AJartineau, y.) RaSUL KHAN ?*. Ml. 
HawaSI. a. I. R. 1923 Lah. 284 (2). 

- Succession—Lmo governing—Kassabs of Dera 

Bab I Nanak in Gurduspur DistriU Adoption. 

Kassabs of Dera baba Nanak in Gurdaspur Districi 
follow Mahomcdan Law and not custom in matters of 
succession, and no custom of adoption is recognised in 
the Kas«ab tribe. '^Alartineau and Campncll, J J ') 
BaKKAT ALl KHaN V. MUSSAMMAT KaRAM BlBI. 

A. I. R. 1923 Lah. 22o. 

- Su. cession—Coze governing — Zargars 0 / 

Batala. 

'i lie Zargars of Batala are no i-agriculturists and p- i>na 
facte they would fjllovv Mahomedan and not agricul 
taral custom The onus is on the party who watus to 
set up succession by custom to show it. {^Broadway 
and Aodul Qadir, J J ) ABDUL KaRIM v MT. AmaT 
UL-HABIB. 3 Lah. 397 : A. I. R. 1923 Lah. 121. 

- Succession—Law governing ~ Jats of Raoioal 

— Son and daughter-in-law—Entry in Riwajd am— 
Onus of proof. 

Where the entry in the Riwaj-i am showed that 
among the Jats of Kaowal in Tahsil Jagraon in the 
Ludhiana District a d.iughter-in law succeeded along 
with a son, held, it was sufiic ent to throw the onus of 
proof on the son, if he wants to prove the daugliter in¬ 
law is excluded. {Broadway and Martineau, JJ.) 
JAGIR bINGH V, MT. SaNTI. 

3 Lah. 181 ; A T. R. 1922 Lah. 389. 

- Succession -Lazo governing —AIurderer and 

his Son if excluded—Public policy. 

Where a person has been murdered with the sole 
object of securing his property, the murderer aHng 
■with his son is excluded from inheriting the property 
of the deceased, in spite cf the fact that the pioperty 
is ancestral property, as their succession would be 
opposed to public policy. The murderer’s right in such 
a case is swept away and with it is carried away the 
right of every one who claims through «,nd not merely 
from him. In su 'h a case the vesting of the succes¬ 
sion is not prevented but what was vested in accord¬ 
ance with the law is wrested away on the grounds of 
justice and equity. 41 P. R. 1906 ; 27 Mad. 
591 , 600 ; 18 P. R. 190 S (F. B.) Dist. {Broad 

way and A/artineau, J J.') MT. JiND KUAR v. iNDAk 
Singh. 3 lah. 103 : 23 P. W. R. 1922 : 

A I. R. 1922 Lah. 293. 

Succession — Law governing—Koreshis of 
Paragarh —Onus of proof. 

Where Koreshis of Taragarh claimed to be govern¬ 
ed in matters of inheritance by the general custom of 
Punjab agriculturists and not by Mahomedan Law, 
the onus of proof is upon them to establish it. {Abdul 
Raoof and Campbell, J J.) NUR HaSAN v . GhulaM 
ZOHRA. 3 Lah. 274 : A. I. R. 1922 Lah. 222. 

•Succession—Law governing—Awans of Tauns. 


CUSTOM (PUNJAB)—Svccess on—S ster. 

The deceased having belonged to a mercantile 
j community and a resideiu of town the pre.sumpjion is 
I that he though possessed of some ancestral landed 
j e-^tate was governed by his personal law in the matter 
j of alienation law. The burden of provinc the existence 
j of custom ovenidings personal *aw lies on the piff. 
{Shadi f.al and lyUberforcc, y/.) ASANANDz/. MT. 
RuSam RAf. 68 I. C. 92 : 2 L. L. J. 178. 

S access ton—Lazo governing—Hindu Sikh — 
Alarriage unih a .Muslim convert to Sikhism — Legiti' 
macy of issues Subsequent dtnial of. 

Where a bikh land owner obtains the consent of his 
collaterals before contracting a chadar andazi in 
accordance with Hindu doett ines with an Arain convert 
to bikhism and tlie issue of .such union is recognised 
as legitimate by all the near collaterals they cannot 
deny his legitimacy on the death of the landowner, 
when the que'^tj(jn of succession arises, {jone- and 
Hrooitzvay, JJ.) LaCHHMAN .^INGH v. PaRIAP 

67 I. C. 937 : 3 L. L. J. 366. 

S’'ccess on - Mother. 

Succcision—Alother St pmother -Rights of, 
as against sons Kiwaj i a-n -Burden of Proof. 

On a question of custom as regards succession 
among Giijars of the Jeelam District the etitry in the 
Riwa; i am wa.s to the ffeci that a st^p mother would 
'jicceed equally with a son. H,la, tliat the bu*den lay 
upon the son 'o pr )ve that this wa- noi the custom and 
that he liad not discharged the onus. It lies upon the 
plai -tiff to dislodge the presumpdon arising in favour 
of such a custom by :iting instances to the contrary. 
yAbdul Raoof and A/oti Sagar, J J.) MaULA BUX v, 
MT. TILLO. 6 Lah. 274 : A. I. R. 1924 Lah. 606 . 

-‘-“Succession — .Mother^ Arvras of Montgomery 
District —Presumption. 

There i; no agricultural custom among the Aroras 
of Montgomery District by which a step mother suc- 
ce-eds to her srep-son. The fact that the tribe to which 
the parties belong have in many matters adopted agri¬ 
cultural custom is no doubt a fa ;t to be considered in 
deciding whether or not the said tribe have adapted 
the particular custom set up by the plaintiff. But the 
fact by Itself does not afford basis for the deduction 
that in tlie said tribe a custom exists by which a step 
mother succeeds to her step son {Br adway and Zafar 
All, JJ.) MT. DIYAN V. HIRA NaND. 

4 Lah. 202 : A. 1. R. 1923 Lah. 448. 

Success.on—S ster. 

- Succesion — Sistei—Contest between sisters 

and cousins —Onus. 

Where the contest is between the si'^ter.s of the 
deceased landowner on the one hand and the uncle 
and cousins on the other, onus lies on the sisters 

10 prove that they have a better claim to succeed to 
the property in dispute than the uncle or cousins. 
{Scott-Siuiih and Fforde, JJ.) MT. SaNT KuaRz^. 
ShER Singh. 4 Lah. 392 : A. I. R. 1923 Lah. 476. 

- Succession — Sister — Collaterals—Competition 

— Preference—Khots of Find Dadan Khan, Jhelum 
District. 

As between collaterals of the eighth degree and 
sisters the burden of proving that the sister has a 
preferential right is on her especially when the entry 
in the Razvaf-i-am is against their contention. So held 
in a case of succession to non-ancestral property among 
1 the Khots of Tahsil Find Dadan Khan, Jhelum Dis¬ 
trict. {Abdul Raoof and Abdul Qadir, JJt) HAVaT 

V, AHMUN. A. I, E. 1924 Lah. 321. 
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CUSTOM (PUNJAB)—Success on—S'ster, 

-- Siucession — Sister—Khattars of Attack Dis¬ 
trict. , 

The sister of a childless male owner among the 

Khattars of Attock District is entitled to su^'ceed to 
bis non-ancestral property in preference to the colla¬ 
terals of her father. {Ahdul Raaof aud Abdul Qadir^ 
//.') MT. Chandi Bibi t. Ahmad Khan. 

A. I R. 1924 Lah. 265. 


■Succession — Sisters — Collaterals. 


CUSTOM (PUNJAB)—Succession—Widow. 



■Succession—Special eustotn^^Sattless pr&prie 


The position of females generally, as has been esta¬ 
blished in many decisions, is very much stronger in the 
Western Punjab than elsewhere. According to the 
Customary Law of th ; Muzaffargarh District a sister 
or sister’s son of a deceased Jat excludes his collate¬ 
rals of the third degree in the matter of succession to 
the estate, (^fiarrison^ y.) KaDIR BaKHSH v, ALLAH 
DitTA. a I. R. 1924 Lah. 233. 

Succession — Sister—Makival Jats of Isatt 


mahar, Muzaffargark District. 

All the tribes of the Muzaffargarh District recognise 
that on a man dying without male lineal des,''endant 
and leaving neither widow nor daughters nor daughter’s 
sons the property passes to his (i) father,( 2 ) brothers 
or their descendants, and ( 3 ) sisters, or their descend¬ 
ants. The position of a sister, therefore, in this 
District in matters of succession is a strong one. 
(Broadway^ /.) HaYAT ALI MaHOMED. 

A. I. R. 1924 Lah. 195 


Succession — Sister. 


In case of succession, the sisters have right to inherit 
in the absence of collaterals. {Scott Sntith and Harri- 
son, JJ.) Ahmad v. MT. bang. 3 Lah. 40 ; 

A. I, R. 1922 Lah.114. 

-- Succession — Sister—Mahomedan Jats of Jhe~ 

lum District. 

Among Mahomadan Jat<, of Jhelum District there 
is no custom of succession to the aenuired property of 
the last male holder when the contest is between 
sisters and collaterals of the ninth degree. {Lc Rossig- 
noland Wilberforce, //.) Fatima BiRI SHAH 
Nawaz 3 Lah. 98 : 60 I. C. 509 : 

3 Lah. L. 3. 152. 

Succession—Son. 

— ■^Succe^sion — Son—Grandson of first cousin. 


tor—Appointment of heir. 

According to the customary law, a sonless proprietor 
has the power to appoint one of his kinsmen to suc¬ 
ceed him as his heir. The appointment in o-'der to be 
valid must be made in some uneqaivocaland customary 
manner and the execution of a deed coupled with a 
long course of treatment has always been recognised 
as one of the modes of manifesting such an appoint¬ 
ment. 9 P. R. 1893 ; 4 P- R- 1892 ; 94 P- R« 1893 ; 3 
P. R. 1901, and 40 P. R. 1905, Foil. {Broadway and 
Mott Sagary //.) BaJ SINGH v. PaRTAB SINGH. 

A. I. B. 1923 Lah. 497 (2,) 

- Success on — Special custom—Qureshis of 

Multan. 

Plaintiffs asserted a special custom according to 
which daughters in the family of the parties did not 
in the presence of the sons, succeed to the agricultural 
land, although, as regards suburban immoveable 
property, they took their share according to Maho- 
medan Law. The evidence on record did not show 
that a daughter or widow claimed her share but was 
refused. Hcldy that the special custom was not prov¬ 
ed. See Mah. Law Justice and Parties. {Le 
Rossignol and Zafar AH, //•) MT. HAZRA BIBI-v, 
MT. JANAT RlBi, 4 Lah. 66 : 

A. I. B. 1923 Lab. 184. 

Success ion—Widow. 

--- Succession — fVidows succeed faintly — Utt'' 

chastity therefore does not affect succession on death of 
one.. . . 

Widows of a childless male proprietor succeed as 
joint tenants and on the death of one the other merely 
absorbs her share by virtue of her survivorship. There 
is no succession in such cases and the question of the 
unchastity of the surviving widow does not arise. \Le 
Rossignal and HarrisoHy JJ-^ MT. BhOTI v. RlJHU. 

5 Lah. 237 : 81 I 0. 568 : 6 Lah. L. J. 646 : 

A. I. R. 1924 Lah. 884. 

- Succession^IVidow can Succeed collaterally ht 


The grandson of a first cousin has no right to sue 
ceed under the Customary Law of the Punjab. 
{Chevis, J.) SHER DlL v. Gulab. 

A.I. R, 1922 Lah. 471. 

— Succession—Son of appointed hei r. 


The son of an appointed heir who predeceased 
the appointer cannot ucceed to the appoin 
ter’s property in the absence of a special custom 
to that effect. {Shidi Dil, C. J., Scott-Smith and 
Harrisons JJ.') MELA SiNGH v. GuRDAS. 

8 Lah. 362 : A. I. R. 1922 Lau. 433 (F. B.) 

■Succession — San—Adopted son—Rights of. 


Where the adoption is complete, the right of adopted 
son to inherit to collaterals is presumed. {Aadur 
Raoofs y.) WaRYAMAN V. KaUSHI KaM. 

3 Lab. 17 : A. I. R. 1922 Lah. 105, 

Suocess'on—Special custom. 

Succession—Specul custom—Aroras of town 


the district of Lahore. 

In the district of Lahore the widows among all 
tribes do possess the right of succeeding collaterally, 
68 P. R. 1912 . Foil. {Abdul Raoof. J .') MAKHAN 

Singh v. kishen Singh. 

A. I. R. 1924 Lah. 313 (2). 

-- — Succession IVidows Sodkis Rights of 

widenvs. o jw 

Custom does not prevail among the boclhis Ot 

Anandpur whereby widows get no rights of inheritaifCe 

but can only get maintenance. {Abdul Raoof and 

Carnpb 11, JJ.) RAM NaRAIN 7 / MT. HaR NARINJAN 

KuaR. 4 Lah. 297 : A. I, B. 1924 Lah. Ulb. 

- —'Succcssioft~~ Vyidt/iv ■— Hature of estatt 

Rights of reversioner. ... . u 

A widow succeeding to a limited interest 
husband’s estate is treated equally as a widow holding 
a limited estate under the Hindu I.aw. In either ca^, 
the next heir has a right to protect the inheritance by 
challenging unauthorised alienations made by her. I3S 
P. R. 1908 . Foil. {Shadi Lai, C. J, and Le ^dsstg- 
nol, y.) DaLIPA V. DalU. 4 Lah. L. J. 886. 

-Succession-^lVidinv -tVidow by remarriage tn 


of Kasur—Daughter-in-law does not exclude rever 
sioners. {Martineau and Campbell, JJ.) GOKAL 
CBAND V,- NJHAL PEVI. 87 I. C. 8 : 

A. Z. B. 1926 Lah. 698. 


the same family does nos forfeit her rights tn deceased 
husband's estate — Hindu Widows Remarriage A<t 
applies to Sikh Jats in the Runfoh, . ^ , 

Among the Sikh Jats in the Punjab a widow dow l»t 
forfeit her life estate in her deceased h^sb yd s 
property by reason of her remarriage in Rarewa Iwto 

with bv b^sb^ind’s brother whether he he the 8e«e 





2 f 537 


CIVIL, CRIMINAL & REVENUE 


2538 


CUSTOM (PUNJAB)--Village Community. 

surviving brother or there are other brother s, as well 
of the deceased. The custom would appear to be 
founded on the just and equitable notion that by the 
marriage with the deceased husband’s brother a widow 
still continues to be a member of the same family. 
She is considered to have done the right and proper 
thing in a community where the notion of polyandry 
prevails and the widow is theoretically recognised not 
only as the wife of her deceased husband but as the 
wife of all his brothei-s (86 P. R. 1901 , Ref.) Widow- 
marriage was recognised by custom in the Jat com¬ 
munity before Act XV of 1856 (Hindu Widows Re¬ 
marriage Act, and the custom was also prevalent in 
this community before this Act that the widow by 
marrying the brother of her deceased husband did 
not forfeit her right to the estate she inherited from 
the latter and provisions of Act XV of 1836 could 
not be taken to override this custom by virtue of S .7 
of the Act IV of 1872 (Punjab Laws Act.) 

J. C. and Raymond, A. J. C.) SaNT SinGH v. 
RaRIBAI. 17 S. L. R. 206 ; A. I R. 1924 S.ndh IL 

Village Community. 

age abadi“-1 hakia —Cannot converted 

into a mosque. 

Where a is used by all the sections of the 

community and is not a mosque, a small section of 
•the community have no right to appropriate it entirely. 
Others have a right to object to such appropriation. 
A thakia cannot be converted into a mosque as it is 
likely to deprive a considerable section of the com¬ 
munity ol its use for which it is converted. {Dundas, 
J.') MaULA BaKSH V. DaSONDHI. 3 Lah. L. J, 17. 
-_ ^dlage custom is irrelevant for tenon custom. 

Evidence of custom in villages is of no use when 
custom in a town is in question. {Martineau and 
Campbell, /J.) GOKAL CHAND v. MT. NIHAL DeVI. 

87 I. C. 3 : A. I. R, 1933 Lah. 593. 

•-—yUlage community—Applicability of agri¬ 
cultural custom. 

One of the most important tests to be applied in de¬ 
termining whether a particular caste is oris not govern¬ 
ed by agricultural custom is to ascertain ^Yhether or 
not they form a compact village community or, at 
least a compact section of the village community. If 
they do so, the presumption is strongly in favour of the 
applicability of custom. This presumption in favour 
of custom has been applied even in cases of Brahmins, 
and must be still stronger when applied to a tribe 
whose religious and social status is much inferior. 
Where the caste concerned forms a compact section 
of the village community there is a strong presump 
tion in favour of custom. iScott-Smitli and Fforde, 

JJf) Prem Singh v. Darbara Singh. 

A. I. R. 1923 Lah. 557, 

Widow. 


-‘IVidow of co-sharer can claim partition — 
Party denying the right should prove special custom. 

A widow of a deceased co-sharer in a joint holding 
hasa statutory right to demand partition and, although 
a suit for a declaration that she is not so entitled 
is competent in a Civil Court, the plaintiff can only 
succeed by proving a custom by whicn widows are res¬ 
trained from claiming partition, and no consideration 
of desirability or undesirability should have any weight 
with the Court. 70 P. R. 1912 , Foil; 4 P. R. (Rev.) 
1917, and 219 P. L. R. 1913 , Oiss. (Js^ott^Smith and 
Pforde, //.) Amir Hamza v. mt. Murad Bib i. 

0 : A,.L Uh. 45$. 



CYPRES. 

^idenv holding land in her name takes for 
maintena nee only. 

Widow step mother holding portion of husband’s 

land in her name during lifetime of her .stepson vs’ho 

holds the other portion should be considered as hold 
ing in lieu of maintenance. {Abdul Raoof and Abdul, 

J J.) Mt. channi Bibi v. Ahmad Khan. 

A. I. R 1924 Lah. 265. 

- Widoiv—Right of partition — Burden of 

proof. 

A widow’ of a deceased co-sharer has a statutory 
right to demand partition and the onus lies o ; the 
party who disputes such right to prove that it does not 
exist. {Afartineau and Moti Saga*-, //.) GhaN- 
SHaM V. RaMJI LaL. 4 Lah 344 : 

6 Lah. L. J. 444 : A. I. R. 1923 Lah. 625*. 

l^idow — Re-marriage — Manih Rajputs — 
Offspring, whether illegitimate. 

The custom among Manjh Rajputs of the Jagraod 
Tahsil, prohibiting re-marriage of widows being oppos¬ 
ed to natural justice, equity, and public policy cannot 
be upheld and the offspring be ng otherwise legitimate 
are entitled to inherit their father’s property, {fc- 
Rossignol aud Harrison, //.) MaULA BaKSH v. 
Fateh Jang. A. I. R. 1922 Lah. 368 (1). 

^Idow—Acts affecting' estate — Reversioners% 
if bound. 

Any act of a widow prejudicing the estate will not 
bind the reversioners except for the life of the widow. 
They need not contest the acts* during her lifetime. 
The creation of occupancy rights being an alienation 
can be challenged by the heirs in accordance with the 
well recognised principles of customary law. {Scott- 
Smith and Dundas, J/.) NanD SINGH v. MT. 
DHan KaUR. 68 I. C. 299 ; 2 Lah. L. J. 573. 

- ^idow— Re-marriage — Ahirs. 

The re-marriage of a widow is allowed by custom 
among ‘Ahirs.’ {H ankaiya Lai A. J . C.') NaRPaT 

z/. Janaka. 61 I. C. 303 : 24 0. C. 11. 

— — Widow—Gift by. 

A widow cannot, in the absence of a custom to the 

contrary, make a gift of land at all. She can ordi¬ 
narily alienate only for necessity. {Afartineau, J.') 
NIZAM Din V. ShaDI. 59 I. C. 580 : 3 Lah. L. J 172. 

CUSTOMARY EASEMENT—EASEMENTS. 

CUTCHI MEMONS— See also KhoJaS AND KUTCHl- 
MEMONS. 

■ ' '—Joint family—Hindu Law of Joint family 
does not apply—Hindu Law—Applicability. 

Cutchi Menons have never adopted as part of their 
customary law the Hindu Law of joint family or the 
distinction existing in that law between ancestral 
family, joint family and ancestral property they are 
subject by custom to the Hindu Law of succession and 
inheritance only. The presumption of Hindu Law 
that the money came from joint funds is not appli¬ 
cable to Muhammadans There is no such thing as 
joint family property under the Muhammadan Law. 
{Raymond, A. J. C.) YUSIF MaHOMED v. Abu- 

Backer Ibrahim. 78 I. c. 817 : 

A. I. B. 1926 Sind 26. 

CYPRES— 6 -^^ also. 

(1) C. P. CODE. S. 92 . 

( 2 ) Hindu Law—Religious Endowment. 

( 3 ) Mahommedan Law—VVaqf. 

Surplus income remaining after satisfying 
Prescribed objects of trust—Author of trust consenting 
to extension of objects of trust-^Court extend the 
objects on cy-pres frinci^. 
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CYPRES. 

Where after satisfying the prescribed objects of a 

certain pablic charitable trust there remained a sur- 
plus income of the charitable fund which it was im* 
practicable to apply to the pre<=cribed objects of the 

fund, and where the author of the trust consented to 
the extension of the objects of the trust. Held, that 
the Court had power to apply the surplus to such pur¬ 
poses (other than the prescribed objects of the trust) 
as it might deem proper upon cypres principle. Cham- 


CYPRES. 

Iferlaytte v. Broekett, ( 1872 ) I«-R- 8 Ch. App, an, Poll. 
(C. c . Ghose, /.) Advocate General of Bengal 
V S WEBB-JOHNSON. 62 Cal. 608 : 20 C. W N 798 : 

A. I. B. 1926 Cal. 797. 

_- -^Applicability of doctrine. 

Where there is vagueness and uncertainty in a chart* 
table bequest the doctrine of cypres should be extend¬ 
ed as much as possible. {Abaul Raoof and Campbell, 
T r.') SUNDAR I.AL V. KULLU RAM. 

^ 65 1. C. 820 (Lab.). 
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With all Provincial Amendments of the 

Act up to 1929. Price Rs, 5. Price Rs. 3 per annum. 

IN THE PRESS. Orders Registered. 

A standard work in Legal Literature 

The Law Lexicon of British India 

Ai> Encyclopaedic Dictionary of all Le^al terti>s ai?d 

Phrases ii> use ii> British li?dia. 

A Monumental work in 2 JLar^e volumes. Indispensible to every Law Library — 

A most useful work of constant Reference to every lawyer. 

SOME SPECIAL FEATURES. 

1 . Explanatory notes of all Land Revenue, Local and special terms in use in all 
Provinces of British India. 2 . Full citation of all Legislative definitions of legal terms. 
3 . Complete collection of all judicial explanation of legal terms in use in British India, 
occurring in Indian Reports, as well as English and Foreign Reports and Journals. 

Pre-Publication Price, R9. 20. After Publication, Rs. 90. 
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